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IMPORTANT 


For later Cases, Developments, and Changes in the Law see Annotations, same title and 
section number. 
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Money Received 

Monopolies 
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Officers 
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Paupers 
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Pensions 
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Receivers 

Receiving Stolen Goods 
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Records 
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claim [See Set-Off and Counter- 
elaim in C. J.] 
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Reformation of Instruments 
Reformatories 

' Registers of Deeds 
Registration of Land Titles 
_ Release 

Religious Societies 

Removal of Causes 
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Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 
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Robbery 

Sales 

Salvage 

Schools and School Districts 
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Seals 

Seamen 
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Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping 

Signatures 

Slaves 
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Spendthrifts 
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Statutes 

Steam 
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Submission of Controversy 
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Subscriptions 

Suicide 

Summary Proceedings 
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Supersedeas 

Taxation 

Telegraphs and Telephones 
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Theaters and Shows 
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Theft Insurance [See Burglary and 
Theft Insurance in C. J.] 

Threats and Unlawful Communi- 
cations 

Time 

Title Insurance 

Toll Roads [See Turnpikes and Toll 
Roads in C. J.J 
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Towage 

Towns 
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War 
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Waters 

Weapons 
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Wills 
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Work and Labor 
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1449-13 ic ce 1469-16 “ oe 1475-21 251 1483-27 272 1490-28 289 1498-26 998 
1449-14 He os 1469-17 © -§ 3003 | 1475-22 251 1483-28 272 1490-29 289 1 498-27 394 
1449-15“ us 1469-18 “ a 1476-23 251 | 1483-29 272 | 1490-30 291" | 1459.98 oa 
1449-16 a oe 1470-19 Ss cs 1476-24 251 1483-30 272 1490-31 290 1499-99 296 
4449-17 “ “ 1470-20 “ ‘e 1476-25 251 1484-31 272 1491-32 289 1499-30 296 
1449-18 ie oe 1470-21 es WY 1476-26 251 1484-32 272 1491-33 289 1500-31 296 
1449-19 6 cis 1470 -22 ee ig 1476-27 310 1484-34 272 1491-34 289 1500-32 295 
1449-20 - es 1470-24 259 1476-28 298 1484-35 272 1491-35 289 1500-33 295, 
1449-21 cf se 1470-25 259 1476-29 280 1484-37 277 1491-36 289 4501-34 295 i 
1449-22 ss pe 1470-26 259 1476-30 251 1484-38 277 1491-37 289 4501-35 297 
1450-25 231 | 1471-27 261 1476-36 280 1484-39 277 | 1491-38 290 | 4501-36 310 
1450-30 App. & E. 1471-28 261 1476-37 251 1484-40 277 1491-39 290 1501-37 310: 
$ 2986 1471-29 259 1476-38 251 1484-41 277 1491-40 290 1501-38 310 
1450-31 “ “ 1471-30 259 1476-39 310 1484-42 277 | 1491-41 290 | 4501-39 907 
1451-32 of sf 1471-31 259 1476-40 271 1484-43 277 1491-42 290 1501-40 297 
1452-33 se * 1471-32 259 1476-41 251 1484-44 277 | 1491-43 290 1501-41 297 
1452-34 ss ® 1471-33 256 1476-42 P 282 1484-46 278 1492-44 290 1501-42 297 
1453-35 8 2987 1471-34 259 1476-43 253 1484-47 278 1492-45 290 1501-43 297 
1454-36 ‘ % 1471-35 259 1476-44 253 1484-48 278 1492-46 290 1501-45 300: 
1454-37 © -§ 2988 1471-36 259 1476-45 253 1485-49 278 1492-47 290 1502-46 300 
1454-38 ye re 1471-37 259 1477-46 253 1485-50 278 1492-48 290 1502-47 311 
1454-39 ef 3 1471-38 260 1477-47 253 1485-51 278 1492-49 290 1502-49 300: 
1454-40 ce “ 1471-39 260 1477-48 253 1485-52 274 1492-50 290 1502-50 300 
1454-41 se us 1471-40 260 1477-49 252 1485-53 274 | 1492-52 293 | 4509-51 301 
1454-42 S “s 1471-41 247 1477-50 253 1485-54 274 1492-53 293 1502-52 301 
1454-43 af a 1471-42 283 1477-52 247 1485-55 274 1492-54 293 1502-54 208 
1454-44 1471-43 283 | 1477-53 253 | 1485-56 | 274 | 1492-55 293 | 1503-55 308 
1455-45“ “ 1471-44 269 | 1477-54 264 | 1485-57 274 | 1492-56 293 | 1503-56 308 
1455-46 “= § 2989 | 1471-45 268 | 1477-55 264 | 1485-58 274 | 1492-58 280 | 4503-57 309 
TAD AT. at ees 1471-46 268 | 1477-56 App. &H. | 1485-59 274 | 1492-59 + 280 | 4503-58 310 
1455-48 9 6a 1471-47 268 § 2885 | 1485-61 285 | 1492-60 280 | 1503-59 310 
1455-49 « -§ 2990 | 1472-48 269 1478-58 254 1485-62 285 | 1492-61 280 | 1503-60 308 
1455-50 ss ‘ 1472-50 268 1478-59 254 1485-63 285 | 1493-62 280 | 1503-61 309 
1455-51 « -§ 2992 | 1472-51 268 1478-60 254 1485-64 285 | 1493-63 280 | 4503-62 309. 
1455-52 “s ss 1472-52 268 1478-61 258 1486-65 285 | 1493-64 280 | 1504-63 309: 
1455-53“ ss 1472-53 309 | 1478-62 258 | 1486-66 284 | 1493-65 280 | 1504-64 311 
1455-54 m ef 1472-54 Contempt | 1478-63 258 | 1486-67 284 | 1493-66 280 | 1504-65 310 
1456-55 as As § 54 1478-64 254 | 1486-68 284 | 1493-67 280 | 1505-66 310 
1abGe5buy a cee eas’ 1472-56 311 | 1478-65 258 | 1486-69 284 | 1493-68 280 | 1505-67 309 
1456-57 af se 1472-57 ss 309 1478-66 251 1486-70 284 1493-69 280 1505-68 310 
1456-58 “  « 1472-58 282 | 1478-67 255 | 1486-71 285 | 1493-70 280 | 1505-69 310 
1457-59 “ -§ 2993 | 1472-59 311 1478-68 255 1486-72 287 | 1493-71 310 | 1606-70 240. 
1457-60“ « 1473 60 310 | 1478-69 255 | 1487-73 285 | 1493-72 App. & B. 1506-71 309 
1457-61 FS Hf 1473-61 309 1479-70 255 1487-74 285 § 2938 | 1506-72 312 
1458-62 “© -§ 2994 | 1473-62 312 1479-71 255 1487-75 285 | 1498-73 280 | 1506-73 310 
1459-63 Es <4 1473-64 312 1479-72 111 1487-76 285 | 1493-74 280 | 1506-74 312 
1459-64 & £ 1473-66 262 1479-73 111 1487-77 268 1493-75 280 1506-75 312 
Wl ag te 1473-67 257 | 1479-74 254 | 1487-78 286 | 1493-76 280 | 1507-76 312 
ICE) 5 0 1473-68. 262 | 1479-76 266 | 1487-79 App. & BH. | 1494-77 292 | 1507-77 App. & BH... 
1459-67 af $f 1473-70 265 1479-77 282 § 2885 1494-79 282 § 3032 
1459-68 He & 1478-72 265 1479-78 282 1487-81 292 1494-80 282 1507-78 302 
1459-69  “¢ us 1473-73 265 | 1479-79 310 | 1487-82 292 | 1495-81 284 | 1507-79 303 
1459-70 a SS 1473-74 265 1479-80 286 1487-83 292 1495-82 282 1507-81 302, 
1460-71 “ §2995 | 1473-75 App. &B. | 1479-81 286 | 1487-84 292 | 1495-83 282 | 1507-82 203 
1460-72 | “ g § 2805 | 1479-82 286 | 1487-85 292 | 1495-84 282 | 1507-83 303: 
1460-73 A a 1473-76 265 1479-83 286 1487-86 292° | 1495-85 f 282 | 1507-84 303° 
1460-74“ “ 1474-77 265 | 1479-84 310 | 1488-87 App. & B. 1495-86 282 | 1508-85 303 
1460-75 fs SS 1474-78 265 1479-85 - 286 §§ 2938, 2939 | 1495-87 282 | 1508-86 308 
1460-76 se S$ 1474-79 265 1480-87 269 | 1488-88 “ t 1495-88 282 | 1508-88 303 
1461-77 es & 1474-80 265 1480-88 269 1488-89 292 | 1495-89 982 | 1508-89 304 
1461-78 cs “f 1474-81 265 1480-89 269 1488-90 292 | 1496-90 282 | 1508-90 304 
1461-79 “ -§ 2996 | 1474-82 265 1480-90 269 1488-91 292 | 1496-91 282 | 1508-91 304 
1462-80 “ “ 1474-83 265 | 1480-91 269 | 1488-92 292 | 1496-92 282 | 1508-92 304 
1462-81 “ “ 1474-84 265 1480-92 269 1488-93 292 | 1496-93 282 | 1508-93 304 
1462-82 os “ 1474-85 265 .| 1480-93 269 1488-94 292 | 1496-94 282. | 1508-94 304 
1462-83  -§ 2997 | 1474-86 265, 1480-94 269 1488-95 292° | 1496-95 312- | 1508-95 304 
1462-84  §§ 2998 | 1474-87 265 1480 95 270 1488-96 292. | 1496-96 282. | 1508-96 304: 
1462-85 iy ‘g 1474-88 265 1480-96 270 1488-97 292 | 1496-97 282 | 1508-98 305: 


1462-87 “ § 2999 | 1474-89 265 | 1481-97 270 | 1488-98 292 | 1496-98 283 |‘ 1508-99 305. 


== Seem aaa 
38 Cye 64 C.J. 
Page Note Sec. 
— 1509- 1 305 
1509- 2 805 
1509- 3 305 
1509- 4 305 
1509- 5 305 
1509- 6 305 
1509- 7 305 
1509- 8 305 
1509- 9 305 
1509-10 305 
1509-12 App. & E. 
§ 2938 
1509-13 be < 
1510-14 se -§29389 
1510-15 : oh 
1510-16 aS o 
1510-17 a“ ‘ 
1511-20 313 
1511-22 518 
1511-23 518 
1512-24 518 
1512-25 313 
1513-26 315 
1513-27 315 
1513-28 315 
1513-29 315 
1513-30 522 
1513-31 522 
1513-32 522 
1513-33 522 
1513-34 522 
1513-35 522 
1513-36 522 
1513-37 316 
1514-38 316 
1514-39 316 
1514-40 316 
1514-41 Witnesses 
1514-42 =) B16 
1514-43 523 
1514-44 316 
1514-45 316 
1514-46 317 
1514-47 320 
1515-48 320 
1515-49 §13 
1516-53 336 
1516-57 318 
1516-58 320 
1517-59 325 
1517-61 338 
1517-62 338 
1518-63 338 
1518-64 338 
1518-65 339 
1518-66 339 
1518-67 339 
1518-69 340 
1520-70 346 
1520-71 346 
1520-72 346 
1520-73 - 340 
1520-74 349 
1520-75 343 
1520-76 343 
1521-77 343 
1521-78 343 
1521-79 345 
1521-80 345 
1521-81 347 
1521-82 347 
1521-83 341 
1521-84 340 
1521-85 340 
1521-86 340 
1521-87 340 
1521-88 340 
1521-89 345 
1521-90 345 
1521-91 345 
1522-92 340 
1522-93 345 
1522-94 345 
1522-95 345 
1522-96 340 
1522-97 344 
1522-98 844 
1522-1 353 
1523- 2 353 
1523- 3 621 
1523- 4 353 
1523- 5 521 
1524- 6 521 
1524- 7 353 
1524- 8 353 
1524- 9 344 
1524-10 354 
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4 yh eS ee 2 aD 
38 Cyc 64 CS 38 Cye 64 C.J.| 38 Cye 64 C.J 38 Cye 64 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec 
1524-11 354 | 1531-17 Witnesses | 1548-23 878 1558-27 405 
1524-12 354 | 1531-18 bi ne 1548-24 878 | 1558-28 405 
1525-13 354 1531-19 ee ce 1548-25 878 | 1558-29 405 
1525-14 354 | 1531-20 sf a 1548-26 378 1558-30 403 
1525-15 Contracts 1531-21 es on 1548-27 378 1558-31 403 
§ 998 | 1532-22 v rt 1548-28 380 1559-32 403 
1525-16 ss ht 1532-23 313, 317 | 1548-29 380 1559-33 403 
1525-17 355 | 1532-24 323 1548-30 380 1559-34 403 
1525-18 355 =| 1533-25 322 1548-31 381 | 1559-35 403 
1525-19 356 | 1533-26 323, 326 | 1548-32 375 | 1559-36 407 
1525-20 856 | 1533-27 327 1548-33 382 1559-37 407 
1525-21 356 | -1533-28 328 | 1548-34 382 1559-38 407 
1525-22 357 =| 1533-29 325 1549-35 382 1559-39 409 
1525-23 357) | 1533-31 323 | 1549-36 382 | 1559-40 409 
1525-24 857 1534-32 323 | 1549-87 382 | 1559-41 409 
1526-25 357 | 1534-33 323 | 1549-38 382 1559-42 407 
1526-26 357 | 1534-34 324, 325 | 1549-39 382 1560-43 398 
1526-27 358 | 1536-37 334 | 1549-40 382 1560-44 409 
1526-28 532 | 1536-38 334 1549-41 382 1560-45 1023 
1526-29 532 | 1536-39 329 1549-42 382 1560-46 1023 
1526-30 532 | 1536-40 885 | 1549-43 382 1560-48 413 
1526-31 359 «| 1536-41 835 | 1549-44 1181 | 1560-49 413 
1526-32 359 | 1536-42 335 | 1549-45 1181 1560-50 413 
1526-33 359 | 1536-43 837 | 1550-46 1181 1580-51 413 
1526-34 359 | 1536-44 329 | 1550-48 1182 1560-52 1184 
1526-35 359 | 1537-45 3385 | 1550-49 App. & E. 1561-53 1184 
| 1526-36 359 | 1539-46 335 § 3006 | 1562-54 1184 
1526-37 359 | 1540-47 335 | 1550-50 v2 1562-55 1184 
1526-39 359 | 1540-48 335 | 1550-51 Gd sf 1562-57 App. & E. 
1526-40 359 | 1540-49 333 | 1550-52 cf % § 3007 
1526-41 359 | 1541-50 362 | 1551-53 ie se 1563-58 “f « 
1526-42 359 | 1541-51 362 | 1551-54 ot “ 1563-59 Ss i 
1527-43 359 | 1541-56 365 | 1551-56 391 | 1563-60 Se “ 
1527-44 359 | 1541-57 366 | 1551-59 366 | 1563-61 i $ 
1527-45 359 | 1541-58 365 | 1551-60 389 | 1563-62 ee gt 
1527-46 359 | 1541-59 } 365 | 1551-61 394 | 1563-63 SS “ 
1527-47 859 | 1541-60 369 | 1551-62 400 1563-64 
1527-48 359 | 1541-61 369 | 1551-63 400 1563-65 se “ 
1527-49 859 | 1542-62 369 |. 1551-64 894 | 1563-66 se SS 
1527-50 359 1542-63 369 | 1552-65 393 | 1563-68 418 
1527-51 359 | 1542-64 374 1552-66 393 | 1564-69 431 
1527-52 359 | 1542-65 374 | 1552-67 393 | 1564-70 418 
1527-53 359 | 1548-67 875, 376 | 1552-68 393 | 1564-71 Juries § 171 
1527-57 359 | 1548-68 376 | 1552-69 393 | 1564-73 418 
1527-58 359 | 1543-69 376 | 1552-70 393 | 1565-76 367 
1527-61 359 | 1544-70 377 | 1552-71 393 1565-77 416 
1527-62 359 | 1544-71 374 | 1552-72 393 | 1565-78 458 
1527-63 359 | 1544-72 374 | 1552-73 393 | 1565-81 430 
1527-64 359 | 1544-73 374 | 1552-74 393 | 1565-83 439 
1527-65 359 | 1544-74 374 | 1552-75 393 | 1565-84 439 
1527-66 359 | 1544-75 874 | 1552-76 393 | 1566-86 442 
1527-67 359 | 1544-76 374 | 1552-78 392 | 1566-87 440, 441 
1527-68 359 | 1545-77 870 | 1552-79 392 | 1567-88 442 
1527-69 359 | 1545-78 370 1552-80 389 | 1567-90 441 
1527-70 359 | 1545-79 870 | 1552-81 410 | 1567-91 253 
1527-71 859 | 1545-80 870 | 1558-82 392 | 1567-92 253 
1527-72 359 | 1545-81 371 |} 1553-83 392 | 1567-93 253 
1528-73 359 | 1545-82 871 | 1553-84 392 | 1567-94 253 
1528-74 359 | 1545-83 871 | 1553-85 392 | 1567-95 325 
1528-75 359 | 1545-84 371 | 1553-86 892 | 1567-96 445 
1528-76 359 | 1545-85 371 1553-87 392 | 1567-97 445, 447 
1528-77 359 | 1545-86 871 | 1553-89 253 1568-98 447 
1528-78 359 | 1545-87 371 | 1553-90 400 | 1569-99 447, 448 
1528-79 359 | 1546-88 871 | 1554-91 398 | 1569-1 447, 448 
1528-80 359 | 1546-89 871 | 1554-92 399 | 1569- 2 447 
1528-81 359 | 1546-90 871 | 1554-93 399 | 1569- 3 447 
1528-82 359 1546-91, 872 | 1554-94 399 1569- 4 447 
1528-83 359 | 1546-92 872 | 1554-95 397 | 1569- 5 447 
1528-85 359 1546-93 372 | 1554-96 396 | 1569- 6 447 
1528-87 359 | 1546-94 372 | 1554-97 396 | 1570- 7 445 
1528-88 359 | 1546-95 372 | 1555-98 396 1570-14 446 
1528-89 359 1546-96 372 | 1555-99 396 | 1571-15 446 
1528-90 359 | 1546-97 872 | 1555- 1 401 | 1571-16 441 
1528-91 314 | 1546-98 872 | 1555- 2 401 | 1573-18 446 
1528-92 314 | 1546-99 872 | 1555- 3 401 | 1574-19 448 
1529-93 314 | 1546-1 872 | 1555- 4 401 | 1574-20 448 
1529-96 363 | 1547- 2 372 | 1555- 6 412 | 1574-21 445 
1529-97 363 | 1547- 3 872 | 1555- 7 403 | 1575-22 445 
1529-98 363 | 1547- 4 372 | 1555- 8 4038 | 1575-2 445 
1529-99 863 | 1547-5 372 | 1556- 9 403 | 1575-24 445 
1529- 1 363 | 1547- 6 374 | 1556-10 403 | 1576-34 445 
1529- 2 863 | 1547-7 873 | 1556-11 403 | 1576-35 445 
1529- 3 363 | 1547- 8 875 | 1556-12 403 | 1577-36 445 
1529- 4 363 | 1547- 9 378 | 1556-13 403 1578-37 445 
1530- 5 363 | 1547-10 378 1557-14 403 | 1578-38 445 
1530- 6 363 | 1547-11 878 | 1557-15 253 | 1578-39 445 
1530- 7 363 1547-12 378 | 1557-16 253 | 1578-40 445 
1530- 8 363 | 1547-13 878 | 1557-17 253 | 1579-41 445 
1530-9 App. & E. 1547-14 378 | 1557-18 403 1579-42 445 
§ 3010 | 1547-15 378 1557-19 405 1579-43 445 
1530-10 ae 2 1547-16 378 | 1557-20 403 | 1579-44 445 
1531-11 by oe 1547-17 378 1557-21 403 | 1579-45 445 
1531-12 “S ss 1547-18 378 | 1557-22 403 | 1579-46 445 
1531-13 bt! es 1547-19 378 1557-23 403 | 1580-48 445 
1531-14 “ we 1547-20 378 1557-24 403 1580-50 445 
1531-15 ae a 1547-21 378 1558-25 403 1580-53 445 
1531-16 ne os 1547-22 378 1558-26 403 ' 1580-54 445 


xXXV 


38 Cye, 64 C.J 
Page Note See 
1580-56 445 
1581-57 450 
1581-58 450 
1581-59 450 
1581-60 450 
1581-61 450 
1581-62 450 
1581-63 450 
1582-64 451 
1582-65 451 
1582-67 445 
1582-68 428 
1582-69 428 
1582-71 428 
1583-73 428 
1584-80 424 
1584-81 424 
1584-82 425 
1584-83 424 
1584-84 424 
1585-85 424 
1585-86 424 
1585-87 451 
1585-88 424 
1585-89 424 
1585-90 424 
1585-91 425 
1585-92 425 
1585-93 425 
1585-94 425 
1586-95 425 
1586-96 425 
1586-97 425, 453 
1586-98 425, 453 
1586-99 425, 453 
1586- 1 453 
1586- 2 453 
1586- 3 453 
1586- 4 453 
1586- 8 434 
1587- 9 435 
1588-10 454 
1588-11 452 
1588-13 457 
1588-14 457 
1588-15 457 
1588-17 457 
1588-18 457 
1588-19 457 
1588-20 457 
1588-21 457 
1589-25 Dis. & Non- 

suit § 23 
1589-34 416 
1589-35 417 
1589-36 455 
1589-37. 455 
1589-38 455 
1589-40 455 
1589-41 45814 
1590-43 45814 
1590-44 45814 
1590-45 458% 
1590-46 45814 
1590-47 458, 
1590-48 1186 
1590-49 1186 
1591-50 1186 
1591-51 1186 
1591-52 1185 
1691-53 1185 
1591-54 1185 
1592-55 1185 
1592-56 1185 
1592-57 App. & E. 
§ 3008 
1592-58 ss - 
1592-59 e a: 
1592-60 se * 
1592-61 oe s 
1592-62 s “ 
1592-63 A Ss 
1592-64 i “s 
1592-65 ue $ 
1593-66 a BU 
\ 1593-67 “ ss 
1593-68 cS - 
1593-69 oe s 
1593-70 sf ss 
1593-71 ss 2 
1593-72 sq “4 
1593-73 459 
1593-74 45 
1593-75 459 
1593-76 459 
1593-77 459 
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— a BMS Ea aN ae aN | "7 
38 Cye 64€.5.| 38 Cye 640.3.| 38 Cye 64 C.5.| 38 Cye 64.C0.3.| 38 Cye 64C.3.| 38 Cye 
Pare Note Sec. | Page Note Sec. |Pace Note Sec. |Page Note Sec. |Page Note Sec. |Page Note 
1593-78 459 | 1610-92 610 | 1632-3 547 | 1644- 3 494 | 1653-17 467 | 1663-18 
1593-79 459 | 1610-94 609 | 1632- 4 547 | 1644— 4 493 | 1653-18 467 | 1663-19 
1593-80 459 | 1610-95 609 | 1632-5 547 | 1644-5 494 | 1654-19 467 | 1663-20 
1593-81 459 | 1610 96 609 | 1632- 6 547 | 1644- 6 494 | 1654-20 467 | 1663-21 
1593-82 459 | 1810-97 609 | 1622-7 547 | 1644- 7 493 | 1654-21 467 | 1663-22 
1593-83 459 | 1611-98 609 | 1632-8 469, 547 | 1645- 8 493 | 1654-22 467 | 1663-23 
1593-84 459 | 1611-99 609. | 1632-10 672 | 1645-9 493 | 1654-23 467 | 1663-24 
1594 85 459 | 1611-1 609 | 1633-11 672 | 1645-10 494 | 1655-25 539 | 1663-25 
1594-87 460 | 1611- 2 609 | 1633-12 672 | 1646-12 495 | 1655-26 539 | 1663-26 
1594-88 460 | 1611-3 609 | 1634-13 672 | 1647-13 495 | 1655-27 539 | 1663-27 
1595-90 461 | 1611- 4 533 | 1634-14 ° | 672 | 1647-15 495 | 1655-28 539 | 1663-28 
1595 91 451 | 1611-7 610 | 1634-15 672 | 1647-16 495 | 1655-29 539 | 1664-29 
1595-94 565 | 1611- 8 610 1636-16 | 673 1647-17 495 | 1655-30 539 1664-30 
1595-95 565 | 1611- 9 610 | 1636-17 673 | 1647-20 496 | 1655-33 467 | 1634-31 
1595-96 555 | 1611-10 App. & BH. | 1636-18 673 | 1647-21 496 | 1655-34 467, 468 | 1664-32 
1595-97 565 ; § 3013 | 1636-19 673 | 1647-22 496 | 1655-35 613 | 1664-33 
1595 98 565 | 1611-11 610 | 1636-20 673 |, 1648-25 496 | 1656-36 613 | 1664-35 
1595-99 574 | 1612-13 648 | 1636-21 673 | 1648-26 496 | 1659-37 617. | 1664-36 
1595- 1 574 | 1612-14 646, 648, 651 | 1636-22 673 | 1648-27 506 | 1656-38 ~ 617 | 1664-37 
1595-2 571 | 1613-15 | 646 | 1636-23 588 | 1648-28 506 | 1656-39 617 | 1664-38 
1595- 3 571 | 1613-16 646 | 1636-24 538, 673 | 1648-29 505 |-1656-40 617 | 1664-39 
1595- 4 571 | 1614-17 646 | 1636-25 470 | 1648-3 500 | 1656-41 617 | 1064-40 
1595- 5 574 | 1615-19 651 | 1636-26 588 | 1649-31 500 | 1656-42 617. | 1664-41 
1597- 6 574 | 1615-20 651 | 1636-27 538 | 1649-34 605, 506 | 1656-43 617 | 1664-42 

1597- 7 5T4 | 1615-21 651 | 1637-29 674 | 1649-35 505 | 1656-44 617 
1597- 8 665, 574 | 1615-22 651 | 1637-30 674 | 1649-36 505 | 1656-45 617. | 1665-43 
1597-9 565 | 1616-23 654 | 1637-31 674 | 1649-37 505 | 1657-47 4g | 1665-44 
1597-10 565 | 1616-24 654 | 1637-33 360 | 1649-38 505 | 1657-48 482 | 1665-45 
1597-11 591 | 1616-25 654 | 1637-34 - — 360. | 1649-39 | 505 | 1657-49 4g) | 1665-46 | 
1597-13 574 | 1617-27 654 | 1637-35 360 | 1649-40 505° | 1657-50 432 | 1665-47 
1597-14 574 | 1617-28 655. | 1637-36 360 | 1649-41 505 | 1657-51 4g2 | 1665-48 
1597-15 590 | 1617-29 \ 655 | 1637-37 360 | 1649-42 505 | 1657-52 439 | 1665-49 
1598-18 565 | 1617-30 655 | 1637-38 360 | 1649-48 505 | 1657-53 439 | 1665-50 
1598-20 572 | 1617-31 654 | 1637-39 361 | 1649-44 505 | 1659-54 482 | 1665-51 
1598-21 572 | 1617.34 657 | 1638-40 361 | 1649-45 505 | 1661-55 4g | 1665-52 | 
1598-22 578 | 1618-35 657 | 1638-41 361 | 1649-46 505 | 1661-56 4g | 1665-53 
1598-23 578 | 1618-35 657 | 1638-42 361 | 1649-47 505 | 1661-57 4g4 | 1665-54 
1598 24 578 | 1619-37 657 | 1688-43 App. & E. 1650-48 505 | 1661-58 4gq | 1685-55 
1598-25 578 | 1619-38 657 § 3011 | 1650-49 505 | 1661-59 4gq_ | 1865-56 
1598-26 578 | 1620-39 657 | 1638-44“ “3 1650-51. 505 | 1661-0 434 | 1665-57 
1598-28 567 | 1621-40 657 | 1638-45 “ ss 1650-52 505 | 1661-61 494 | 1665-58 
1598-30 567 | 1621-41 657 | 1638-46 g 1650-53 505 | 1661-62 4g4 | 1865-59 
1598 31 567 | 1621-42 657 | 1638-47 “*  . tt 1650-54 505 | 1661-63 4gq_ | 1665-60 
1599-32 567 | 1622-45 GBT | 1688-48 #8 S| | 1650-55 505 | 1661-64 4g4 | 1660-61! 
1599-33 567 | 1622-46 657 | 1639-49 “# ss 1650-56 500 | 1661-65 4g4 | 1665-62 
1599-34 567 | 1623-47 657511639250 tis 1650-57 508 | 1661-66 494 | 1865-63 
1599-35 567 | 1623-48 GUAR LGSO=5 1 Seema 1650-58 508 | 1661-67 4gq | 1665-64 
1599-37 App. & EK. 1623-49 660 | 1639-52 “ “ 1650-59 508 | 1661-68 484 1666-65 | 

§ 3014 | 1623-50 G60) 11639253 > st bis 1650-60 505 | 1661-69 ~baragati | feee eo 
1599-39 568 | 1624-51 660 | 1639-54 “« ae 1651-62 505 | 1669-70 ae | ieee 
1599-40 568 | 1624-52 660 | 1639-55 “ w 1651-63 . 505 | 1662-74 deg | 1088-68 
1599-41 568 | 1624-53 660 | 1639-56 “ « 1651-64 505 | 1669-75 gen | tees 
1599-42 App. & E. 1624-54 660 | 1639-57 an ey 1651-65 505 | 1662-73 484 on 

§ 3014 | 1624-55 662 | 1639-58 e se 1651-66 505 | 1662-74 484 eee 
1599-45 569 | 1624-56 660 | 1629-59 « a“ 1651-67 505 | 1662-75 484 ee 
1600-46 App. & B. 1624-57 660 | 1639-60 “ 1651-68 505 | 1662-76 484 are 3 

§ 3186 | 1624-59 664 | 1640-61 App. & EB. 1651-69 505 | 1669-77 484 | 1666-75 
1600-47 ** es 1625-60 664 §§ 2891, 3011 | 1651-70 500 | 1662-78 484 | 1666-76 
1600-50 594 | 1625-61 665 | 1640-62 App. & E. 1651-71. 505 | 1662-79 484 | 1666-77 
1600 51 594 | 1625-62 665 § 3011 | 1651-73 505 | 1662-80 ae ee 
1601-52 594 | 1625-63 665 | 1640-63  “ “s 1651-74 505 | 1662-81. 484 | 1666 S 
1602-53 594 | 1625-44 665 | 1640-64 ch 1651-75 505 | 1662-82 484 eo 
1602-54 594 | 1625-65 669 | 1640-65 « 1651-76 505 | 1669-93 abt | weee Bi 
1602-55 594 | 1625-66 669 | 1640-66 “ es 1651-77 503 | 1662-84 484 | yee6-82 
1602-56 594 | 1625-67 669 | 1640-67 “ ‘e 1651-78 498, 505 | 1662-85 484 | 7666-83 
1602-58 599 1626-69 534 1640-68 J « 1651-79 498 1662-86 484 1667-85 
1603-59 599 | 1627-70 534 | 1640-69 =“ cc 1651-80 498 | 1669-87 484 | 1669-86 
1604-60 599 | 1627-72 534 | 1640-70“ st 1651-81 498 | 1662-88 484 | 1669-87 
1604-61 599 | 1627-73 584 | 1640-71 = «-§ 3012 | 1651-82 , 498 | 1662-89 484 | 1669-88 
1604 62 599 | 1627-74 5384 | 1640-72“ S 1651-83 498 | 1662-90 484 | 1669-89 
1604-63 599 | 1627-75 5340 | 160273 “| 1652-84 498 | 1662-91 "484 | 1689-90 
1604-65 600 | 1627-76 537 | 1640-74 “* as 1652-85 504 | 1662-92 484 | 1669-91 
1605-66 600 | 1627-77 537 | 1640-75 9“ S 1652-86 504, 512 | 1662-93 "484 | 1669-92 
1605-67 600 | 1627-78 537, | 1641-76 **§ | reno -e7 504 | 1662-94 484 | 1669-93 
1605 68 600 | 1627-79 phe | Gate 3 1652-88 504 | 1662-95 484 | 1669-94 
1605-69 600 | 1627-80 537 | 1641-78 us 1652-89‘ 504 | 1662-96 434 | 16¢9-95 
1607-70 600 | 1627-82 670 | 1641-79 =“! cs 1652-90 504 | 1662-97 484 | 1670-96 
1607-71 600 | 1628-83 670 | 1641-80“ % 1652-91 498 | 1662-98 484 | 1670-97 
1607-72 600 | 1628-84 670 | 1641-82 491, 499, 544 | 1652-92 498 | 1662-99 484 | 1670-98 | 
1607-73 600 | 1629 85 671 | 1642-83 491 | 1652-93 498 | 1662- 1 484 | 1670-99 
1607-75 600 1630-87 671 1642-85 491 1652-95 504 1662- 3 : 484 1670- 3 
1608-76 600 | 1630-88 671 | 1642-86 491 | 1652-96 504 | 1662- 4 484 | 1670-4 
1608-77 600 1630-89 Ai Sal 1643-87 491 1652-97 504 1662— 5 484 1670- 5 
1608-78 684 1630 -90 671 1643-88 491 1652-98 504 1662-6 484 1670- 6 
1608-79 684 | 1630-91 547 | 1643-89 491 || 1652- 2 504 | 1662-7 484 | 1671-7 
1608-80 684 | 1631-92 547 | 1643-90 492 | 1652-3 504 | 1663- 8 484 | 1671- § 
1608-81 533, 609 | 1631-93 547 | 1643-91 . 492 || 1652- 4 524 | 1663-9 484 | 1671- 3 
1608-83 533, 609° | 1631-94 547 | 1643-92 492 | 1652-5 524 | 1663-10 484 | 1671-10 
1610 84 . 610 | 1631-95 547 | 1643-93 492 | 1652- 6 504, 512 | 1663-11 484 | 1671-12 
1610-86 610 | 1631-96 547 | 1643.95 493 | 1652-7 504,512 | 1663-12 484 | 1671-13 
1610-87 610 | 1632-97 547 | 1643-96 493 | 1653- 8 504 | 1663-13 484 | 1671-14 
1610-88 610 | 1632-98 . 547 | 1643-97 493 | 1653- 9 514 | 1663-14 484 | 1671-15 
1610-89 610 | 1632-99 547 | 1644-98 493 | 1653-14 App. & E. 1663-15 484 | 1671-16 
1610 90 610 | 1632-1 547 | 1644-99 493 § 3019 | 1663-16 484 | 1671-17 
1610-91 610 { 1632-2 SAT | 1644-2 494 11653-15 “ - 1663-17 484 | 1671-18 


TRIAL— Continued 
og 
- 88 Cye 64C.J.| 38 Cye 64 CJ. 38 Cye 64C.J.| 38 Cye 64 C.J. 
Page Note See. |Page Note Sec. |Page Note | Sec. |Page Note Sec. 
_— 1671-19 489 | 1682-22 App. & E. 1689-27 593 | 1701-45 687 
—- 1672-20 489 § 3021 1685-28 App. & BE. 1701-46 687 
: 1672-21 . 489 1682-28 S cs § 3186 1701-47 687 
1672-22 A489 1683-26 606 | 1690-30 694 | 1701-50 689 
1672-23 490 1683-27 606 ; 1690-31 694 1701-51 689 
_ 1672-24 490 | 1683-28 525 1690-22 694 | 1102-52 689 
1672-25 490) 1683-29 525 1690-53 694 1702-53 689 
1672-26 ' 490 | 1684-30 525 | 1690-34 GOL | 1702-54 690 
1672-27 App. & E. 1684-31 525 1690-35 694 1702-55. 690 
‘ § 3018 | 1684-32 525 | 1690-36 604 172-57 695 
. 1672-28 Ge ne 1684-32 426 | 1690-37 694 | 1702-58 695 
1672-29 ie a 1684-34 525 | 1690-38 694 1702-59 695 
1672-30 <5 * | 1684-36 525 1690-39 664 1702-60 696. 
——- 1672-32 479 1684-38 FAD 1690-41 678 1703-61 696 
; 1672-33 479 | 1685-39 540 1691-42) 678 1703-62 696 
—-:1673-34 479 | 1685-40 540 | 1691-45 673 1703-63 698 
——- 1673-35 479 | 1685-41 480 | 1691-46 678 1703-64 698 
, 1673-36 479 1686-42 483 1691-47 689 1703-66 710 
1673-37 479 | 1686-43 480 | 1691-48 680 1703-67 710 
1673-38 479 1686-44 480 1691-49 678 1703-68 -710 
——- 1673-39 479 1686-45 480 1691-50 678 1703-70 711 
- 1673-40 479 1686-46 480 1691-51 678 1703-71 Ti1 
" 1673-41 479 1686-48 515 1692-52 678 1703-72 713 
4 1673-42 479 1686-49 515 1693-55 ' 684 1703-74 708 
——-: 1674-43 516 | 1685-51 515 | 1694-56 684 1703-75 714 
ie) 1674-44 516 | 1686-52 556, 643 | 1694-57 684 | 1704-76 App. & E. 
A 1674-45 516 1686-53 556 1694-58 684 § 3032 
‘ 1674-46 516 1686-54 556 1695-61 684 1704-77 714 
(1674-47 516 1686-55 556 | 1695-62 684 1704-78 714 
: 1674-48 « 516 1686-56 556 1695-63 679 1704-79 714 
1674-49 516 1686-57 556 1696-64 684 1704-80 714 
; 1674-50 516 1686-58 556 1696-65 684 1705-82 T23 
) 1674-51 516 1686-59 556 1696-66 684 1706-83 723 
1674-52 516 1686-60 556 1696-67 684 1706-84 723 
i 1674-53 516 1686-61 556 1696-68 681 1706-85 723 
a 1674-54 516- | 1686-62 556 1696-78 681 | 1706-86 723 
—- 1674-55 516 | 1686-63 556 1697-79 681. | 1706-87 723 
‘ 1674-56 516 1686-64 556 1697-80 681 1706-89 723 
——-: 1674-57 516 1686-65 556 1697-81 681 1707-90 724 
os 1674-58 516 1686-66 556 1697-82 681 1707-91 724 
1674-59 516 1686-67 556 1697-83 681 1707-93 723 
1674-60 516 1687-68 556 1697-84 681 1707-94 + 723 
4 1674-61 516 1687-69 556 1697-85 681 1707-95 723 
sf 1674-63 601 1687-70 556 1697-86 681 1707-96 723 
«1675-64 601 1687-71 556 1697-87 682 1707-98 715 
—- 1675-65 601 1687-72 556 1697-88 682 1708-99 715 
-:1675-66 601 | 1687-73 556 | 1697-89 682 | 1709-1 715 
— 1675-67 603 1687-74 556 1697-90 681 1709- 2 715 
«1675-68 601 1687-75 556 1697-91 682 1709- 3 715 
1675-70 601 1687-76 556 1697-92 681 1709- 4 715 
wa 1676-71 601 1687-77 556 1697-93 681 1710- 5 715 
/: 1676-72 601 1687-78 556 1697-94 681 1710- 6 715 
“ 1676-73 601 1687-79 556 1697-95 681 1716- 7 716 
7 1676-74 601 1687-80 556 1697-96 681 | 1710-18 716 
} 1677-75 601 1687-81 556 1697-97 681 1710- 9 | 716 
1678-7 z 1687-82 556 1697-98 681 1710-10 716 
“ 1678-77 602 1687-83 556 1697-99 681 1710-12 716 
ee 1678-78 602 | 1687-84 556 | 1697-2 Mast.&S. | 1710-13 716 
>. 1678-79 © 602 1687-85 556 § 1404 1711-14 T17 
ic 1678-80 602 1687-86 556 1697- 3 681 1711-15 717 
a 1678-81 602 | 1687-87 566 | 1697- 4 681 | 1711-16 717 
Be 1679-82 602 | 1687-88 566 | 1697- 5 681 | 1711-17 17 
Be 1678-83 602 | 1687-90 556 | 1698- 6 681 | 1711-19 699 
os 1678-84 602 1687-91 556 1693- 7 681 1717-20 700 
——-:1679-85 602 | 1687-92 556 1698- 9 685 | 1717-21 700 
ve 1679-86 602 1687-93 556 1698-10 681 1717-22 700 
1679-87 602 | 1687-94 556 1698-11 681 | 1717-23 699 
- 1679-88 602 | 1687-95 556 1698-12 681 | 1717-24 699 
¥ 1679-89 603 | 1687-96 556 | 1698-16 App. & EB. 1718-25 701 
—-: 1679-90 602° | 1687-97 556 § 3032 1719-26 701 
1679-91 602 | 1687-98 566 | 1698-17 “* § 3031 | 1719-27 701 
-:1679-92 603 1687-99 556 1698-18 678 | 1719-28 701 
——-:1679-93 602 1687- 1 556 1698-20 686 | 1719-29 701 
; 1679-94 602 1687- 2 556 1699-21 686 | 1719-30 718 
4; 1679-95 602 1687— 3 556 1699-22 686 1719-381 718 
1679-96 602 1687- 4 556 1699-23 686 1720-33 720 
1679-97 602 | 1687-5 556 | 1699-24 686 | 1720-34 720 
1679-98 602 1687- 6 556 1699-25 686 | 1720-35 720 
1679-99 402 1688- 7 556 1699-26 686 | 1720-38 724 
1679- 1 602 1688— 8 556 1700-27 686 1720-39 724 
1679- 2 602 |.1688- 9 556 1700-28 686 | 1721-40 724 
1680- 4 604 1688-10 556 1700-29 686 1721-42 725 
1680- 5 604 | 1688-11 556 | 1700-30 686 | 1721-43 725 
1681- 8 603 | 1688-12 556 1700-31 686 | 1721-44 725 
1681-10 592 1688-13 556 1700-32 686 | 1721-45 725 
1681-11 592 | 1688-14 556 | 1700-33 686 | 1721-46 725 
1681-12 592 1688-15 556 1700-34 686 1721-47 725 
1681-13 592 | 1688-16 556 1700-35 688 | 1721-48 725 
1681-14 592, 602 | 1688-17 556 | 1700-36 688 | 1721-49 125 
1682-15 592 | 1688-18 556 1700-37 688 | 1721-50 725 
= 1682-16 592 | 1688-19 683 1700-38 688 | 1721-51 725 
Ma 1682-17 592 | 1689-22 593 1701-40 687 | 1721-52 725 
: 1682-19 App. & E. 1689-23 593 1701-41 687° | 1721-53 725 
f ~ §3021 | 1689-24 694 1701-42 687 | 1722-54 725 
1682-20 ss a 1689-25 598 1701-43 687 | 1722-55 726 


Y 1GR2-21 se “f 1689-26 593 | 1701-44 687 | 1722-56 726 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


a 
38 Cyc 64 C.J. 
Page Note Sec. 
1722-57 726 
1722-58 726 
1722-59 726 
1722-60 726 
1722-61 726 
1722-64 726 
1722-65 726 
1722-66 726 
1722-67 726 
1722-68 727 
1723-69 727 
1723-70 727 
1723-71 727 
1723-72 727 
1723-73 727 
1723--74 727 
1723-75 709 
1723-76 709 
1723-77 709 
1723-78 709 
1723-79 1188 
1723-80 1188 
1724-81 1188 
1724-82 1188 
1724-83 1188 
1724-84 App. & E. 
§ 2337 
1724-85 sia He 
1724-86 et 4 
1724-88 622 
1724-89 622 
1724-90 622 
1724-93 471 
1725-95 471 
1725-96 471 
1726-97 471 
1726-98 471 
1726-99, 471 
1726- 1 471 
1726- 2 471 
1726- 3 471 
1726-— 4 471 
1726- 5 473 
1726- 6 471 
1726- 7 471- 
1726- 8 471 
1726- 9 471 
1726-10 471 
726-11 471 
1726-12 471 
1726-13 340 
1726-14 471. 
1726-15 471 
1726-17 471 
1727-18 471 
1727-19 682 
1727-20 682 
1727-23 478 
1727-24 478 
1727-25 478 
1727-26 478 
1727-28 477 
1727-29 4T7 
1727-30 477 
1727-31 ATT 
1728-33 476 
1728-34 476 
1728-35 550 
1728-86 550 
1728-37 476 
1728-38 476 
1728-39 476 
1728-40 550 
1728-41 472 
1728-42 472 
1728-43 472 
1728-44 472, 
1728-45 347 
1729-47 475 
1729-48 475 
1729-49 475 
1729-50 553 
1729-51 553 
1729-52 553 
1729-53 553 
1729-54 553 
1730-55 553 
1730-56 563 
1780-58 475 
1730-59 475 
1730-60 475 
1730-61 475 
1730-62 475 
1730-63 475 
1730-64 475 
1730-65 475 


XXVI1 
— a 
38 Cye 64 CJ. 
Page Note Sec. 
1730-66 475 
1730-67 475 
1730-69 475 
1730-76 475 
1730-71 475 
1731-72 475 
1731-73 AT5 
1731-74 « 475 
1731-75 475 
1731-76 553 
1731-77 475 
1731-78 553 
1731-80 473, 
1731-81 473 
1731-82 473 
1731-83 473 
1731-84 473 
1731-85 473 
1731-86 473 
1732-87 473 
1732-88 473 
1732-89 473, 
1732-90 473 
1732-91, 473 
1732-92 473 
1732-93 473 
1732-94 474 
1732-95 474 
1732-96 AT4 
1732-97 474 
1732-98 474 
1732-99 474 
1732- 1 552 
1733- 4 551 
1733-5 551 
1733- 6 551 
1733- 7 551 
1733- 8 551 
1733- 9 Witnesses 
1733-16 ty 
1734-11, « 
1784-12 bs: 
1734-12 C: 
1734-14 «s 
1734-15 <c 
1734-16 ss 
1735-17 “¢ 
1735-18 vy 
1735-19 bP 
1735-20 ee 
1735-21 ¥ 
1735-22 SS 
1735+23 s 
1735-24 yy 
1736-25 te 
1736-26 ss 
1736-27 2 
1736-28 as 
1736-29 $$ 
1736-30 5 
1736-31 St 
1736-32 bs 
1736-33 te 
1736-36 627 
1737-37 627 
1787-38 627 
1787-39 627 
1737-40 62 
1737-41 627 
1737-42 627 
1737-43 627 
1737-44 627 
1737-45 511 
1787-46 511 
1737-47 627 
1737-48 511 
1737-49 511 
1737-50 511 
1737-51 511 
1737-52 511 
1737-53 611 
1737-54 511 
1738-55 511 
1738-56 611 
1738-57 511 
1738-58 511 
1738-59 511 
1738-60 511 
1738-61 682 
1738-64 624 
1738-65 624 
1738-66 24 
1738-67 624 
1738-68 624 
1738-69 624 
1738-70 624 


XXVili CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
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38 Cyo 64C.J.| 38 Cyc 64CJ.| 38 Cye 64 C.J.|_ 38 Cye 64C.J.| 38 Cye 64C.J.| 38 Cye 


Page Note Sec. |Page Note See. | Page Note See. |Page Note Sec. |Page Note Sec. |Page Note 
1738-71 473 | 1748-89 542 | 1756-97 545 | 1766-12 584 | 1773-16 721 | 1792-26 
1739-72 473 |. 1748-90 542 | 1756-98 545 | 1766-13 584 | 1773-17 721 | 1792-27 
1739-75 548 | 1748-91 542 | 1756-99 545 | 1766-14 584 | 1773-18 721 | 1792-28 
1739-76 548 | 1748-92 542 | 1757-2 545 | 1766-15 584 | 1773-21 720 | 1792-29 
1739-77 682 | 1748-93 542 | 1757-3 545 | 1766-16 584 | 1773-22 720 | 1792-30 
1739-78 625 | 1748-94 542 | 1757- 4 545 | 1766-17 584 | 1773-23 720 | 1792-31 
1739-79 625 | 1749-95 542 | 1758-5 545 | 1766-18 584 | 1773-25 595 | 1793-32 
1739-80 * 625 | 1749-96 542, 619 | 1758-6 545 | 1766-19 584 | 1773-26 595 | 1793-33 
1739-81 625 | 1749-97 542, 619 | 1758-7 547 | 1766-20 584 | 1774-27 597 | 1793-34 
1739-82 625 | 1749-98 542, 619 | 1758-8 545 | 1766-21 584 | 1774-28 597 | 1793-35 
1739-83 625 | 1749-99 542 | 1758-9 539 | 1766-22 584 | 1774-29 597 | 1793-36 
1739-84 625 | 1749- 3 619 | 1758-11 518 | 1766-23 584 |.1774-30 597 | 1793-37 
1739-86 a 1749- 4 ey 1758-12 ae ree oe, : eet ou — 
1740-87 5 1749- 6 61 1758-13 — 28 174-% 
1740-88 471 | 1749-7 619 | 1758-14 517 | 1766-26 584 | 1774-33 597 | 1794-40 
a ae a a ee lee ee dere ce | 
1740-90 1749- 9 6 1758-16 766— § ~3i — 
1740-91. 544 | 1750-10 542 | 1758-17 517 ge bas oe 7 1796-43 
1740-92 509 | 1750-11 542 | 1758-18 517 — 84, | 17 s 2 = 
1740-93 509 | 1750-12! 619 | 1758-19 B17 | 1766-31 584 | 1774-39 © 555 | 1796-45 
1740-94 544 | 1750-13 619 | 1758-20 517 ate : 584 naire nee Be 
-95 544 j 3 758-2 17 | 1 584 — 
aor 699 Hee ae ei ES 22 260 1766-34 584 | 1774-42 555, 638 | 1796-48 
1A 6 us 1750-16 ; 632 1768-23 z 7 peo ee 582 BL ay ae : ees 
1741- 1750-19 543, 631 | 1758-25 es Oy 2 — 
1742- 9 510 | 1751-20 543, 631 e eg 2938 | 1767-38 288 1V75—45 638 | 1800-51 
i742-10 S10) Wet-21 Se ied Me eae Tae = oe 
1742-1 5 1751-22 1759-29 527 = 586 5 _ eeee = 
1742-12 510 | 1751-23 543 | 1759-30 559 | 1767-41 596 | 1775-48 555, 688 | 1802-55 
1742-13 510, 626 | 1751-24 543 | 1759-31 559 | 1767-42 586 | 1775-49 555, 638 | 1802-56 
1742-14 510, 626 | 1751-25 543, 631 | 1759-32 559 | 1767-43 586 | 1775-50 555 | 1802-57 
farsa [iteeer Se inet GB | tess RAMEE s,s | A 
743- 1751-27 759- 525 ~ 5: , 63 - 
1743-17 510 | 1751-28 543, 633 | 1759-36 525 | 1768-46 SSG) LUG e 595 | 1803-61 
1743-18 510, 626 | 1752-29 633 | 1759-37 558 | 1768-47 586 | 1776-54 555 | 1803-62 
1743-19 510, oe 1752-30 633 1760-38 558 ae 586 | t ee Bee uy 
1743-20 5 1752-31 631 | 1760- 5 2 5g5 | 1776-56 595 
1743-21 a 1752-32 543, 631 760-40 Bab cas B& Le oe pon 1s)a65 
1743-22 1752-33 543 | 1760-42 52 7 5 , 638 | 4 
1743-23 464, oo 1752-34 543 | 1760-43 525 ee 585 see pe 1805-67 
1743-24 1752-35 634 | 1760-44 5 5 585 | 1777- 180 
1744-25 620 | 1752-36 634 | 1760-46 526 | 1768-54 585 | 1777-64 745 | 1805-69 
1744-26 682 | 1752-37 634 | 1760-47 525 | 1768-55 585 | 1777-65 ' 745 | 1805-70 
1744-27 464 | 1752-38 634 | 1760-49 812 | 1768-56 585 | 1777-66 745 | 1805-71 
1744-28 464 | 1752-39 634 | 1760-50 675 | 1768-57 585 | «1777-67 745 | 1806-72 
1744-29 464 | 1752-40 es ae 675 Hae ote ae eee te 1806-73 
1744-30 464 | 1753-41 5 -| 675 | 1’ pp. & BE. 777-6 1806-74 
1744-32 464 | 1753-43 Evid. §1745 | 1761-54 675 § 3186 | 1777-70 745 | 1806-75 
1745-34 464 | 1753-44 632 | 1761-55 675 | 1769-61 587 | 1778-71 745 | 1806-7 
1745-35 464 | 1753-45 632 | 1761-56 675 | 1769-62 587 | 1778-72 747 | 4806-77 
1745-36 464 | 1753-46 632 | 1761-57 675 | 1769-63 587 | 1778-73 747 | 4806-78 
1745-38 466 | 1754-47 632 | 1761-58 676 | 1769-64 587 | 1779-74 747 | 1806-79 
1745-39 464 | 1754-48 632 | 1761-59 816 | 1769-65 Bee | eae 745 | 1807-80 
tras 41 465 TELS = i616 ery 1769-67 eet 1781-78 578, 749 | 1807-81 
1745-42 465 | 1754-52 632 | 1761-62 677 | 1770-70 697 | 1781-79 749 | 1807-82 
1745-43 465 | 1754-53 632 | 1762-63 677 | 1770-71 697 | 1782-81 578 | 1807-83 
1745-45, 466, 620 | 1754-54 632 | 1762-65 528 | 1770-72 588 | 1783-83 763 | 1807-84 
1745-46 466, 620 | 1754-55 632 | 1762-68 528 | 1770-73 App. & B. 1784-84 763 | 1807-85 
1145-47 466, 620 | 1754-57 632 | 1762-71 528 § 3186 | 1784-85 763 | 1807-88 
1746-48 466 | 1754-58 632 | 1762-72 528 | 1770-74 587 | 1784-86 763 | 1807-89 
1746-49 466 | 1754-59 632 | 1763-73 561 | 1770-75 587 | 1784-87 763 | 1807-90 
1746-51 - 635 | 1754-60 632. | 1763-74 530 | 1770-77 712 | 1784-88 763 | 1807-91 
1746-52 635 | 1755-63 632. | 1763-75 530 | 1770-78 712 | 1785-89 763 | 1807-92 
1746-53 635 | 1755-64 639. | 1763-76 530 | 1770-79 712 | 1785-90 763 | 1807-93 
1746-54 635 | 1755-65 632 | 1763-77 530 | 1770-80 712 | 1786-91 763 | 1807-94 
1746-55 635 | 1755-66 639 | 1763-78 530. | 1770-81 712 | 1786-92 763 | 1803-95 
1746-56 635 | 4755-69 639 | 1763-79 530 | 1770-82 712 | 1786-93 763 | 1808-96 
1746-57 635 | 1755-70 632 | 1763-80 530 | 1770-83 712 | 1786-94 763 | 1808-97 
1746-58 635 | 4755-71 632 | 1763-81 530 | 1771-84 712 | 1786-95 763 | 1808-99 
1746-59 635 | 4755-79 632 | 1764-85 B81 | 1771-85 712 | 1786-96 763 | 1808-2 
1747-60 635 | 1755-73 632 | itoes? pet | amis? iia | qsr-o8 te, aon 
635 = i1- S 1 
147-62 oe hey eae 632 | 1764-88 581 | 1771-88 712 | 1787-99 776 
1747-63 635 | 4755-76 g3 | 1764-89 581. | 1771-89 712 | 1787-1 App. & B. | 1898-5 
1747-64 635. | taser 632 | 1764-90 581 | 1771-91 589, 722 $2717 | 1808-6 
1747-85 ie ea 639 -| 1164-91 581 | 1771-92 589 | 1787- 3 7716 | 18909- 7 
1747-66 635 | 4755-79 ean. | 1165-92 581 | 1771-93 589 | 1787- 4 776 | 1809- 8 
1747-68 635 629 1765-93 581 | 1771-04 589 | 1788-6 728 | 1809- 9 
1747-69 635, | tee 32 | 1765-94 581 | 1771-95 589 | 1788-7 728 | 1809-10 
7m 1755-81 632 | 1765-95 581 | 1771-96 589 | 1788-10 729 | 1809-11 
1747-73 541 | 1755-82 632 | 1765-96 581 | 1772-97 589 | 1788-11 729 | 1809-12 
1747-74 541 | 1755-83 632 | 1765-97 581 | 1772-98 589 | 1789-12 729 | 1809-13 
1748-15 541 | 1755-84 632 | 1765-98 582 | 1772-99 564 | 1789-13 729 | 1809-14 
1748-76 618 | 1755-85 632 | 1765-99 582 | 1772-1 564 | 1789-14 729 | 1809-16 
1748-717 618 | 1755-86 Bae 5 1765- 1 582 | 1772- 2 564 | 1789-15 4 
1748-78 618 1765- 2 582 | 1772- 3 713 | 1789-16 729 | 1810-17 
1748-79 618 | 1755-87 632 | 1765-3 582 | 1772- 4 713 | 1789-17 729 | 1811-18 
1748-80 618 | 1756-88 632 | 1765- 4 582 {1772-8 App.& EB. | 1789-18 729 | 1811-20 
1748-81 618 | 1756-89 810 | 1765-5 582 § 3186 | 1790-19 730 | 1813-21 
1748-82 618 | 1756-91 463 | 1765- 6 584 | 1772-10 563 | 1790-20 730 | 1813-22 
1748-83 618 | 1756-92 463 | 1766-7 584 | 1772-11 563 | 1790-21 730 | 1813-23 
1748-84 618 | 1756-93 463 | 1766-8 584 | 1772-13 App. & B. 1792-22 732 | 1814-24 
1748-86 542 | 1756-94 545 | 1766-9 584 § 3023 | 1792-23 732 | 1814-25 
1748-87 542 | 1756-95 545 | 1766-10 584 | 1778-14“ «| 1792-24 732 | 1815-26 


1748-88 542 | 1756-96 545 | 1766-11 684 [1773-15 “ ys 1792-25 732 | 1815-27 
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1815-28 App. & E. 1825-44 785 | 1834-64 819 | 1848-86 840 | 1860- 4 833 | 1871-26 855 
mn § 3027 | 1895-45 800 | 1834-65 819 | 1849-89 834 | 1861-9 83 1871-27 $55 
me 1815-29 “ § 3028 | 1995-46 845 | 1834-66 819 | 1849-90 834 | 1861-14 833 | 1872-28 855 
me 7si6-30 0“ a 1825-47 845 | 1834-67 819 | 1849-91 834 | 1862-16 839 | 1872-29 872 
> 1816-31 “ § 3034 | 1925-50 786 | 1834-68 823 | 1849-92 834 | 1862-17 839 | 1872-30 $72 
me 1916-82 8“ ee 1825-61 791 | 1834-70 820 | 1849-96 835 | 1862-20 839 | 1872-31 872 
iOS ae ss 1825-52 791 | 1835-71 820 | 1850-97 835 | 1862-21 839 | 1872-32 872 
me i8i7-34 =“ * 1825-54 786 | 1835-72 799 | 1850-1 835 | 1862-23 833 | 1872-33 872 
1817-35 * ve 1825-55 786 | 1835-73 820 | 1850-3 836 | 1862-24 833 | 1872-34 872 
aersesGe . *¢ * 1825-56 791 | 1835-76 820 | 1850- 4 836 | 1862-25 833 | 1872-35 856 
Hsiceome | «s 1825-57 786 | 1835-77 820 | 1851-5 836 | 1862-26 833 | 1872-36 856 
1818-38  “ -§ 3035 | 1825-58 786 | 1835-78 820 | 1851-6 | 836 | 1862-27 833 | 1872-3 856 
{ Heiesga. + * ee 1826-59 791 | 1835-79 820 | 1851-7 836 | 1862-2 $33 | 1872-38 856 
"1818-40 a = 1826-61 787 | 1836-80 $26 | 1851= 8 j 836 | 1862-29 833 | 1872-39 856 
me ister“ Ke 1826-62 79h | 1836-81 820 | 1851-9 | 836 | 1862-30 833 | 1872-40 871 
‘1819-44 313 | 1826-63 795 | 1836-82 826 | 1851-10 836 | 1863-31 833 | 1873-41 | 857 
4819-45 778 | 1826-64 795 | 1836-83 825 | 1851-12 837 | 1863-34 833 | 1873-42 857 
—- 1819-46 778 | 1826-65 795 | 1836-84 $26 | 1852-13 | 837 | 1863-35 833 | 1973-43 857 
4819-47 78 | 1826-66 795 | 1836-85 826 | 1852-14 837 | 1863-36 833 >| 1873-44 857 
~ 1819-48 778 | 1826-67 796 | 1836-86 817 | 1852-15 837 | 1863-37 833 1873-45 857 
‘1819-49 778 | 1826-69 795 | 1836-87 817 | 1852-16 837 | 1863-38 833 | 1873-46 857 
: 1819-50 778 |-1826-70 795 | 1836-89 812 | 1852-17 837 | 1863-39 833 1873-47 858 > 
i 1819-51 778 | 1826-71 787 | 1836-90 812 | 1852-18 837 | 1863-40 840 1873-48 858 
ae m9 | 1244 88 | 1937-92 siz | 1892-20 ia | jg0saa2 540 | seo0 308 
19-5 7 827-7 - 852- 4 ZI 
«1819-55 779 | 1827-75 799 1837-93 812 | 1852-21 644 | 1863-43 840 | 1873-51 858 
1819-56 779 | 1827-76 792 | 1837-94 $12 | 1852-22 644 | 1863-44 840 | 1873-52 858 
1819-57 779 | 1827-77 792 | 1837-95 812 | 1852-23 644 | 1863-45 840 | 1873-53 858 
> 1819-58 719 | 1827-78 792 | 1837-96 812 | 1852-24 $37 | 1963-46 840 | 1973-54 861 
1819-59 779 | 1827-80 796 rend ae Taare ae eae bets 1873-55 oe 
2 1827-8 3 2- 1864-5 874-56 1 
1890-63 780 1807-82 a8 1838-99 812 | 1853-29 838 | 1865-51 840 es 861 
1820-64 784 | 1827-83 796 | 1838-1 812 | 1853-30 838 | 1865-52 839 | 1874-58 861 
1820-65 780 | 1827-84 791 | 1838- 2 813 | 1853-31 838 | 1865-53 839 | 1874-59 861 
g 1820-66 780 | 1827-85 790 eS : on te S a = 1874-60 861 
1820-67 730 | 1827-86 793 39- — 1865-5 1874-61 861 
es 1827-87 790 | 1840- 6 813 | 1853-34 838 | 1865-56 839 | 1974-62 861 
ay a 1827-88 797 }°1840-11 814 1853-35 838 1866-57 839 1874-63 861 
~ 1820-72 781 | 1827-90 793 | 1840-12 814 | 1853-36 838 | 1866-58 817 | 1874-64 362 
1820-73 Tot | tee ot 790 ae ay ace or 1866-61 ee 1874-65 862 
: 1828-94 1 1866- 
Seals Ti | 1828- i) | 1841-16 814 | 1854-41 842 Se ae $62 
; oath a 1898 ae 810 | 1841-17 814 | 1854-42 842 teen t = 844 tied a 
7 731 - =. 1874-68 6 
ee ae ie ee ee ee |e 
—- 1821-80 Contempt 28-1 * 1854-44 842 | 1866- 1874-70 363 
: a 1842-20 677 845 
- § 28 | 1828- 2 808 . 1854-45 842 | 1867-69 1874-71 863 
3 _ 1821-81 782 | 1828- 3 rife tutliterees fry | 1854-46 842 | 1867-70 845 | 1975-72 864 
B 1821-92 782 | 1828- 4 ad Bertier 799 | 1854-47 842 | 1867-72 845 | 1875-73 864 
i 1821-83 782 | 1828-5 808 he a= 1854-48 842 | 1867-73 845 | 1975-74 364 
1821-84 783 | 1828- 6 808 | 1842-25 827 | 1954-49 342 | 1888-74 845 | 1975-75 864 
1821-86 783 | 1829-10 822 | 1842-28 829 | 1854-50 342 | 1868-75 845 | 1975-76 864 
8 734 | 1829-11 B22, | 18e8 200 831 | 1354 51 342 | 1868-76 845 | 1875-77 865 
1821-8 wea) | 1828812 g22 | 1843-31 831 | Igr4 59 342 | 1868-77 845 | 1975-78 365 
4 es 784 ah 822 tees a 1854-53 842 | 1868-78 845 | 1875-79 R65 
: — BP ; a 9 | 1868-79 $45 a 
oes aot | 1829-15 322 | 1844-34 best | oeer et | 1868-81 gist'| aencee Dies 
2 1830-16 822, |-1844-35 831 | 1955 57 841 | 1868-82 846 | ieve $9 See 
1822-95 79 | 1830-17 ae gar | 1855-59 B41 | 1868-83 > 846. | 4875 83 865 
1822-96 795 | 1830-18 ie Nes gat 31) 1955-60 841 | 1868-84 816 | Rie 82 ak 
1822-97 Sais ieee Beal ctat io Sor | 1855-61 841 | 1868-85 846 | 1975-85 866 
eo glee Ble sl lee 6 Ree 
1822-99 782 | 4830-93 821 | 1844-42 829 E 8 | 1869-90 847 
me 1822-1 185 |! 1950-94 301 | 1845-45 831 1865-65 ae ie Sty | 1875-88 866 
aie 79 | 1830-25 Saas B31 | ee eT 343 | 1869-92 gag) | toeee BM 
te 4 730 | 1820-26 te ee S31 | is5668 | 843. | 1860-98 848 | t876-01 308 
fe 1830-27 821 | 1846-49 8 l 870-94 848 
— 1822-5 792 4830-28 321 | 1846-50 832 1856-69 843 1870- 348 1876-92 866 
1822- 6 791 | 4999 99 91 | 1846-51 932 | 1856-70 843 | 1870-95 1876-93 868 
{ 1822-7 Wan Agana ot | 1846-52 B30 | 1857-72 843. | 1870-96 848 | 1870-04 oe 
1822-8 793 | 1931-31 824 | 1846-53 g32 | 1857-73 843 | 1870-97 a8 | 1876-95 868 
1822-9 790 | 1831-32 824 | 1846-54 g29 | 1857-74 3 ee S70 | 1876-96 868 
ies 1 7g | 1831-83 ata Geen 829 | eve $43. | 1870-1 B70" | aRreg6 Ree 
1823-12 1831-34 822 | 1846-56 829 3 
1823-13 790 | 1831-36 795 | 1846-57 829 | 838-73 eas | 1800-3 $0 eee on 
4823-1: a 1846-58 829 3 . — 
——-1823-15 799 oie ty 1846-59 329 | 1858-79 843 | 1870- 4 op 1876- 2 867 
1823-19 785 | 1831-39 817 | 1846-61 830 | 1858-80 843 | 1870-5 70 | 1876- 3 867 
1823-21 802 | 1831-40 817 | 1846-62 830 | 1858-81 843 | 1870- 6 ae 1876- 4 867 
ee 1823-22 802 | 1939-41 817 | 1846-63 330 | 1858-82 843 | 1870-7 t | 186-5 867 
mee 1828-23 802 | 1939-49 817 | 1847-64 830 | 1858-83 843 | 1870- 8 S71 | 1876- 6 867 
1870- 9 871 
1823-25 803 | 1832-43 817 | 1847-65 830 | 1858-84 843 Gh Seat] Wale? 867 
1823-26 803 | 1939-44 817 | 1847-67 830 | 1858-85 843 | 1 1876- 8 867 
—-:1823-27 803 | 1832-45 817 | 1847-68 830 | 1859-86 841 | 1870-12 873 | 1876- 9 869 
- 1824-30 799 | 1832-46 817 | 1847-69 830 | 1859-87 841 tae ge 1876-10 869 
—- 1824-31 , 799 | 1832-47 820 | 1847-70 830 | 1859-88 843 ie ce 1877-11 869 
1824-32 799 | 1832-48 820 | 1847-74 840 | 1859-89 343 (ae 1877-12 922 
——- 1824-33 800 | 1832-49 820 | 1847-75 840 | 1859-90 843 | 1871-16 873 | 1877-14 921 
—- 1824-35 800 | 1833-52 824 | 1847-77 840 | 1859-91 843 | 1871-17 873 | 1877-15 874 
1824-36 799 | 1833-56 818 | 1848-78 840 | 1859-93 842 | 1871-18 854 | 1878-16 874 
1824-37 . 800 | 1833-57 818 | 1848-79 840 | 1859-94 842 | 1871-19 854 | 1878-17 874 
——- 1824-38 800 | 1833-58 818 | 1848-80 840 | 1859-95 842 | 1871-20 854 | 1878-18 874 
1824-39 800 | 1833-59 818 | 1848-81 840 | 1859-96 842 | 1871-21 854 | 1878-19 874 
1824-40 800 | 1833-60 818 | 1848-82 840 | 1859-98 842 | 1871-22 855 | 1878-20 | 874 
1824-41 800 | 1834-61 818 | 1848-83 840 | 1859-99 841 | 1871-23 855 | 1878-21 874 
1824-42 800 | 1834-62 818 | 1848-84 840 | 1860- 2 833 | 1871-24 855 | 1878-22 874 


1825-43 800 | 1834-63 819 | 1848-85 840 | 1860-3 833 | 1871-25 855 | 1878-23 © 874 
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1878-24 874 | 1887-26 378 | 1900-32 900 | 1913-34 932 | 1921-31 App. & B. | 1932-29 972 
1878-25 874 | 1887-27 881 | 1900-33 900 | 1913-35 932 § 3039 | 1932-30 972 
1879-26 874 | 1887-28 881 | 1900-34 900 | 1913-36 932 | 1921-32 952 | 1932-31 972 
1879-27 874 | 1888-29 884 | 1900-25 900 | 1913-37 932 | 1921-33 954 | 1932-32 972 
1879-28 875 | 1888-30 384 | 1900-36 902 | 1913-38 932 | 1922-34 954 | 1932-34 978 
1879-29 875 | 1888-31 88i | 1901-37 902 | 1913-39 937 | 1922-35 954 | 1933-35 978 
1879-30 875 | 1888-32 881 | 1901-38 902 | 1914-40 937 | 1922-36 | 954 | 1933-36 978 
1879-32 875 | 1888-33 gs2 | 1901-40 902 | 1914-41 937 | 1929-37 954 | 1933-37 ' 978 
1879-33 875 | 1888-34 882 | 1901-41 902 | 1914-42 938 | 1922-38 954 | 1933-40 ‘978 
1879-34 : 875 || 1888-35 gs2 | 1901-42 907 | 1914-43 938 | 1922-39 954 | 1933-41 2978 
1880-35 875 | 1888-36 sz | 1901-43 909 | 1914-44 938 | 1922-40 955 | 1938-42 978 
1880-36 875 | 1888-37 gs2 | 1901-44 907 | 1914-45 934 | 1922-41 955 | 1933-43 978 
1880-37 885 | 1888-38 882 | 1901-46 908 | 1915-46 934 | 1922-42 955 | 1933-45 980 
1880-38 885 | 1888-39 sz | 1901-47 908 | 1915-47 934 | 1922-43 955 | 1933-46 930 
1880-39 885 | 1888-40 882 | 1902-48 908 | 1915-48 934 | 1923-44 955 | 1934-47 980 
1880-40 875 | 1888-41 gs2 | 1902-49 908 | 1915-49 934 | 1923-46 962 | 1934-48 982 
1880-41. 875 | 1888-42 882 | 1902-50 912 | 1915-50 934 | 1923-47 958 | 1934-49 980 
1880-42 | 875 | 1889-43 882 | 1902-51 911 | 1915-51 934 | 1923-48 958 | 1934-50 Stipulations 
1880-44 875 | 1889-44 gs2 | 1902-52 911 | 1915-52 935 | 1923-49 App. & B. § 35 
1880-45 | 876 | 1889-45 882 | 1902-53 911 | 1915-53 935 x § 3039 | 1934-51 = « “ 
1881-46 876 | 1889-46 | 883 | 1902-54 911 | 1915-54 935 | 1923-50 New Trial | 193454 “ e 
1881-47 876 | 1889-47 883 | 1902-55 911 | 1915-55 935 $131 | 193455 « “« 
1881-48 876 | 1889-48 883 | 1902-56 911 | 1915-56 935 | 1929-51 958 | 1934-56 “ a 
1881-49 876 | 1889-49 / 83 | 1902-57 910 | 1915-57 935 | 1923-52 958 | 1934-57 « “ 
1881-50 876 | 1889-50 883 | 1902-58 ‘910 | 1915-58 \ 935 | 1923-53 958 | 1934-58 ae 
1881-51 876 | 1890-51 883 | 1902-59 910 | 1915-59 935 | 1923-54 App.& BE. | 193459 “ x 
1881-53 ' 876 | 1890-52 883 | 1902-60 912 | 1915-60, 935 § 3039 | 1935-60 “ “< 
1881-54 : 876 | 1890-53 883 | 1902-62 914 | 1915-61 935 | 1923-55 962 | 1935-61 < “s 
1882-55 876 | 1890-54 883 | 1903-63 915 | 1915-62 935 | 1923-56 958 | 1925-62 “ eG 
1882-56 877 | 1890-55 879 | 1903-64 914 | 1915-63 935 | 1923-57 App. & E. 1935-63  “ “s 
1882-57 877 | 1890-56 888 | 1903-65 914 | 1915-64 935 § 3039 | 1935-64 “ $78 
1882-58 . 877 | 1890-57 888 | 1903-66 914 | 1915-65 935 | 1923-58 se) Eiganees < —“S asigh) 
1882-59 877 | 1890-58 888 | 1903-67 ' 914 | 1915-66 936.‘ |:1924-59 960 | 1935-69 “ §36 
1882-60 877 | 1890-59 888 | 1903-68 914 | 1916-67 936 | 1924-61 960 | 1935-70 “< §88 
1882-61 877 | 1891-60 88 | 1903-69 914 | 1916-68 936 | 1924-62 962 | 1935-71 “ “ 
1882-62 : 877 | 1891-61 888 | 1903-70 914 | 1916-69 936 | 1924-68 App. & BW. | 1935-72 ‘ ee 
1883-63 ' g77_-| 1891-62 888 | 1903-71 ~ 914 | 1916-70, 936 § 3039 | 1925-73 “ “s 
1883-64 ‘S877 (1g91-63 888 | 1904-72 915 | 1916-71 936 | 1924-66 961 | 1936-74 “ cP 
1883-65 - 877 | 1891-65 889 | 1904-73 915 | 1916-72 939 | 1925-67 961 | 1936-75 “ a 
1883-66 - 77 | 1891-66 889 | 1904-74 915 | 1916-73 939 | 1925-68 961 | 1936-76 “* s 
1883-67 877 | 1891-67 889 | 1904-75 916 | 1916-74 ' 939 | 1925-69 961 | 1936-78 986 
1883-68 ' 877 | 1891-68 889 | 1904-76 916 | 1916-75 943 | 1925-70 961 | 1936-79 986 
1883-69 877 | 1891-69 » 889 | 1904-77 916 | 1917-76 942 | 1995-71 961 | 1936-80 988 
1883-70 | 877 | 1891-70 839 | 1904-78 916 | 1917-77 939 | 1925-72 963 | 1936-81 989 
1883-71 877 | 1892-71 889 | 1904-79 916 | 1917-78 939 | 1925-73 963 | 1936-82 989 
1883-72 PEST gt 1802272 g39 | 1904-80 916 | 1917-79 939 | 1925-74 963 | 1936-83 980 
1883-73 877 | 1892-73 839 | 1904-81 916 | 1917-80 931 | 1926-75 963 | 1936-84 994 
1883-74 | $78 | 1892-74 889 | 1905-82 916 | 1917-81 940 | 1926-76 77 | 1936-85 994 
1883-75 | 878 | 1892-75 889 | 1905-83 917 | 1917-82 940 | 1926-77 964 | 1937-86 994 
1883-76 878 | 1892-76 gs9 | 1905-84 917 | 1917-84 945 | 1926-78 964 | 1937-88 998 
1883-77 “878. | 1892-77 889 | 1905-85 917 | 1917-85 945 | 1926-79. 964 | 1937-89 1001 
1883-78 | 878 | 1892~78 889 | 1905-86 917 | 1917-86 945 | 1927-80 964 | 1937-90 1001 
1883-79 ' 878 | 1899-79 889 | 1905-87 905 | 1917-87 945 | 1927-81 ». 964 | 4937-91 1001 
1883-80 i 878 | 1892-80 ss9 | 1906-88 . 905 | 1918-88 947 | 1927-82 965 | 1938-92 1001 
1884-81. 878 | 1992-81 889 | 1906-89 905 | 1918-89 947 | 1927-83 . _ 965 | 1938-93 1004 
1884-82 $78 | 1899-83 89) | 1906-90 905 | 1918-90 947 | 1928-84 965 | 1938-95 1099 
1884-83 878 | 1993-84 893 | 1906-91 905 | 1918-91 947 | 1928-85 965 | 1938-96 1009 
1884-84 | 878 | 1893-85 893 | 1906-93 | 906 | 1918-92 948 | 1928-86 966 | 1938-97 1009 
1884-85 . 878 | 1893-86 890 | 1906-94. 906 | 1918-93 948 | 1928-87 966 | 7938-98 1009 
1884-86 SeTe, \ndeds-87 892 | 1906-95 . 906 | 1918-94 '. “ 948 | 1928-88 966 | 1938-99 1010» 
1884-87 ’ 878 | 1893-88 892 | 1906-96 | 906 | 1918-95 ° ~ 948 | 1928-89 966 | 1938-1 1015 
1884-88 , 878 | 1893-89 891 | 1906-97 849 | 1918-96 948 | 1928-90 966 | 1938-2 4015 
1884-89 878 | 1894-90 $91 | 1906-98 849 | 1918-97 App. & B. | 1928-91 967 | 1938-3 61015 | 
1884-90 _ 878 | 1894-91 891 | 1906-99 $49 § 3012 | 1928-92 967 | 1939- 4 ju 
1884 91 879 | 1994-92 891 | 1906-1 849 | 1918-98 948 | 1929-93 967 | 1939- 5 | to | 
1885-92 879 | 1894-93 891 | 1906- 2 849 | 1918-99 94g | 1929-94 967 | 4939-6 ! 4018 e | 
1885-93 879 | 1895-94 891 | 1906- 3 950 | 1918-4 948 | 1930-95 965 | 4939-7 1013 
1885-94 ' 879 | 1895-95 891 | 1906- 4 850 | 1918- 2 94g | 1930-96 968 | 7939-8 1013 
1885-95, 879 | 1895-96 391 | 1906-4a 918 | 1918-3 957 | 1930-97 968 | 7939-9 4013 
1885-96 879 | 1895-97 g92 | 1907-5 918 | 1919- 4 957 | 1930-98 968 | 1939-10 App. & E. 
1885-97 879 | 1895-98 | 892 | 1907- 6 920 | 1919-5 New Trial | 1930-99 968 § 2982 
1885-98 879 | 1895-99 891 | 1907-7 922 § 145 | 1930-1 974 | 4939-11 “ 
1885-99 879 | 1896-1 892 | 1907-8 922 | 1919- 6 957 | 1930- 2 975 | 4940-42 “ “ 
1885- 1 879 | 1896- 2 892 | 1908-9 922 | 1919- 7 957 | 1930-3 964 | 4941-13 “ 
1885- 2 879 | 1896- 3 892 | 1908-10 922 | 1919- 8 957 | 1930- 4 977 | 4949-44“ “ 
1885- 3 880 | 1896- 4 894 | 1908-11 922 | 1919- 9 951 | 1930-5 + “974 | yo4045 | “ 
1886- 4 } 880 | 1897-5 894 | 1908-12 922 | 1919-10 949 | 1930- 6 974 | j943-46 “a 
1886- 5 | gg0 | 1897-6 895 | 1908-13 953 | 1919-11 949 | 1931-7 967,968 |ioq3a7  «° ® 
1886- 6 , $80 | 1897-7 895 | 1909-14 923 | 1919-12 949. | 1931- 8 977 | 1949-18  * § 2983 
1886- 7 380 | 1897- 8 895 | 1909-15 919 | 1920-13 949 | 1931-9 ' 967,968 | jo4g 49 0 « we 
1886- 8 830. | 1897- 9 895 | 1909-16 919 | 1920-14 949 | 1931-10 967, 968 | 4543-09 « § 1948 
1886-9 go | 1897-12 894 } 1909-17 919 | 1920-15 950 | 1981-11 976 |-sgaeo1 - < “a@ORe 
1886-10 | 0 | 1898-13 894 | 1909-18 919 | 1920-16 9071 eigginta. © | LOTT 48- cee 
1886-11, 880 | 1898-14 894 | 1909-19 918 | 1920-17 963. | 1931-13 Ory be eceeeee 52868 
1886-12 880 | 1898-15 394 | 1909-20 919 | 1920-18 949 | 1931-14 977 | 1944-23 1016 
1886-12 884 | 1898-19 895 | 1909-21 925 | 1920-19 949 | 1931-15 . 977 | 1944-25 1017 
1887-14 880 | 1898-20 897 | 1910-22 926 | 1920-20 949 | 1931-16 ' 977 | 1944-26 1017 
1887-15 880 | 1899-21. 897 | 1910-23 927 | 1920-21 949 | 1931-17 971 | 1944-27 1017 
1887-16 880 | 1899-22 ' g97 | 1910-24 928 | 1920-23 951 | 1931-18 971 | 1944-28 1017 
1887-17 880 | 1899-23 397 | 1911-25 927 | 1920-23 958 | 1931-19 _ 971 | 1944-29 1017 
ISsT-18 - 880 | 1899-24 897 | 1911-26 930 | 1921-24 951 | 1931-20 971 | 1944-30 1017 
1887-19 881 | 1899-25 897 | 1912-27 930 | 1921-25 953 | 1932-21 971 | 1944-31 1017 
1887-20 881 | 1899-27 99 | 1912-28 933 | 1921-26 953 | 1932-22 962 | 1945-32 1019 
1887-21 882) | 1899-28 898, 899 | 1912-29 928 | 1921-27 | 952 | 1932-24 971 | 1945-33 1019 
1887-22 880 | 1899-29 | 898 | 1912-30 928 | 1921-28 953 | 1932-26 972 | 1945-34 - 4019 
1887-23 - 880 | 1899-30 g98 | 1912-31 931 | 1921-29 958 | 1932-27 972 | 1945-35 1019 


1887-24 880 | 1900-31 899 | 1913-33 927 | 1921-30 952 | 1932-28 ~ | 962. | 1945-36 _ 1019 
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Page Note | Sec. 
1945-37 1019 
1945-39 1020 
1945-40 1020 
1946-41 1020 
1946-43 1028 
1946-44 1023 
1946-45 1022 
1946-46 1022 
1946-48 1024 
1946-49 1024 
1947-50 1030 
1947-51 1030 
1947-52, 1028 
1947-53 1030 
1947-57 1034 
1948-58 1084 
1948-59 1035 
1948-60 App. & B. 
; § 3037 
1948-61 1048 
1948-62 1048 
1949-63 App. & BE. 

§ 3037 

1949-64 ~ YY 

1949-65 ce < 

_ 1949-66 sf ie 
1949-67 App. & E. 
§ 3037 
1949-68 1036 
1949-69 1036 
1949-70 1044 
1949-71 1042 
1949-72 1043 
1949-73 .1044 
1949-74 1044 
1948 -75 1042 
1949-76 1038 
1950-77 1038 
1950-78 1040 
1950-80 1036 
1950-81 1037 
1950-82 1046 
1950-83 1046 
1950-84 1046 
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Page Note Sec. 
1950-85 1046 
1950 86 1046 
1950-87 1046 
1950-88 1047 
1950-89 1047 
1950-90 1055 
1951-91 1058 
1951-92 1058 
1951-93 1059 
1951-94 1059 
1951-96 1056 
1951-97 1060 
1951-98 1061 
1952-99 1061 
1952- 1 1057 
1952- 2 1057 
1952- 3 1057 
1952- 4 1057 
1952- 5 1064 
1953- 6 1054 
1953- 7 1064 
1953- 8 1163 
1953-10 1067 
1953-11 1067 
1953-12 1067 
1953-13 1161 
1954-16 App. & EB. 
§ 3044 
1954-19 Pe of 
1955-20 + a 
1955-21 sf ei 
1955-22 g3 is 
1955-23 1072 
1955-24 1072 
1955-25 1071 
1955-26 1070 
1956-27 1069 
1956-28 1069 
1956-29 1069 
1956-30 1074 
1956-31 App. & E. 
§ 2724 
1956-32 1081 
1957-33 1081 
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Page Note 
1957-36 
1958-37 
1958-388 
1958-39 
1958-40 
1958-41 
1958-42 
1958-43 
1958-44 
1958-45 
1959-47 
1959-48 
1959-49 


1959-50 
1959-51 
1960-52 
1960-53 
1960-54 
1960-55 
1960-56 
1960-57 
1960-58 
1961-59 
1961-60 
1951-61 
1961-62 
1961-63 
1961-64 
1961-65, 
1962-68 
1962-69 
1962-70 
1962-71 
1963-72 
1963-73 
1963-74 
1963-75 
1963-76 
1963-77 
1963-78 
1964-79 
1964-80 
1964-83 
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1081 
1083 
1084 
1084 
1084 
1084 
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Page Note 
1965-84 
1966-85 
1966-86 
1966-88 
1966-89 
1966-90 
1966-91 
1967-92 
1968-96 
1958-97 
1969-98 
1969-99 
1989- 1 
1969- 2 
1970- 3 
1970- 5 
1970- 7 
1971- 8 
1972- 9 
1972-10 
1972-14 
1972-12 
1973-13 
1973-14 
1973-15 
1973-16 
1973-17 
1973-18 
1973-19 
1973-20 
1973-22 
1974-23 
1974-24 
1975-25, 
1975-26 
1975-27 
1975-28 
1975-29 
1975-30 
1975-31 
1976-33 
1976-34 
1976-35 
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Page Note Sec. |Page Noto Sec. 
1977-3 1095 | 1985-81 1079 
1977-37 1159 1986-82 1107 
1977-39 1096 1986-83 1107 
1977-40 1096 1986-84 1107 
1977-41 1096 =| 1986-85 1107 
1977-42 1097 | 1986-86 1110 
1977-43 1097 | 1987-87 1108 
1978-44 1109 | 1987-88 1109 
1978-47 1080 | 1987-89 1112 
1978-48 1080 | 1987-91 1160 
1978-49 1101 | 1987-93 1160 
1979-50 1101 | 1987-94 1160 
1979-51 1092 | 1987-95 1114 
1979-53 1092 1988-96 1114 
1980-54 1691 | 1988-97 1114 
1980-55 App. & E. 1988-98 1114 
§ 3043 | 1988-99 1115 
1980-56 1099 | 1988- 1 1117 
1981-57 1099 1988- 2 1119 
1981-58 1099 1988- 3 1121 
1981-59 _ 1099 | 1988- 4 1164 
1982-60 1099 | 1989- 5 1162 

1982-61 1099 | 1989- 6 113 

1982-62 1099 | 1989- 7 1131 
1982-63 1099 | 1989- 8 1128 
1982-64 App. & EB. 1989- 9 1135 
§ 3043 | 1990-10 1135 
1982-65 1100 | 1990-11 1135 
1983-66 1100 | 1990-12 1137 
1983-67 1100 | 1990-13 1137 
1983-68 1100 | 1990-14 1137 
1983-69 1100 | 1990-15 1137 
1983-70 1100 | 1990-16 1137 
1984-71 1100 | 1990-17 1188 
1984-72 1100 | 1990-18 1165 
1984-73 1100 | 1991-19 1165 
1984-74 1098 1991-20 1165 
1984-75 1098 | 1991-23 1166 
1984-76 1098 | 1991-24 1167 
1984-77 1155 | 1992-25 1167 
1984-78 1155) «| 1992-26 1167 
1985-79 1155 =| 1992-27 1169 
1985-80 1105 *° 1992-28 1169 
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VOLUME SIXTY-FOUR 


TRIAL 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 30] 
I. DEFINITION [sub-analysis p 1] page ee 
II. NOTICE OF TRIAL AND PRELIMINARY PROCEEDINGS [sub-analysis p 1] 
IlI. DOCKETS, LISTS, AND CALENDARS [sub-analysis p 2] 
IV. CONDUCT OF TRIAL [sub-analysis p 3] 
V. RECEPTION OF EVIDENCE [sub-analysis p 4] 
VI. RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL [sub-analysis p 7] 
VII. TAKING CASE OR QUESTION FROM JURY [sub-analysis p 9] 
VIII. INSTRUCTIONS TO JURY [sub-analysis p 13] 
IX. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OF JURY [sub-analysis p 20] 
X. VERDICT AND FINDINGS OF JURY [sub-analysis p 22] 
XI. TRIAL BY COURT [stb-analysis p 25] 
XII. WAIVER AND CORRECTION OF IRREGULARITIES AND ERRORS. [sub-analysis p 30] 


SUB-ANALYSIS 
DEFINITION [§§ 1-3] p 31 
A. In General [§ 1] p 31 
B. Beginning and Conclusion [§ 2] p 32 
C. Inclusion or Exclusion of Particular Matters [§ 3] p 33 


II. NOTICE OF TRIAL AND PRELIMINARY PROCEEDINGS [§§ 4-25] p 34. 

A. Condition of Cause [§ 4] p 34 

B. Conclusion of Another Pending Trial [§ 5] p 35 

C. Order for Trial of Several Causes Fpaethes [§§ 6-7] p 35 
1. Propriety [§ 6] p 35 
2. Effect [§ 7] p 37 

D. Order for Separate Trials, or Trials at Different Times, in Same Cause [§§ 8-16] p 37 
1. Different Defendants or Interveners [§ 8] p 37 
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2. Separate Issues [$§ 9-16] p 38 
a. Necessity or Propriety of Separate Trials [§§ 9-13] p 38 
(1) In General [§ 9] p 38 
(2) Causes of Action [§ 10] p 39 
(3) Pleas, Defenses, or Cross Claims [§ 11] p 39 
(4) Legal and Equitable Issues [§ 12i] p 39 
(5) Issues Involving Written Instrument [§ 13] p 40 
b. Order of Trial [§§ 14-16] p 40 
(1) In General [§ 14] p 40 
(2) Legal and Equitable Issues [§ 15] p 41 
(3) Issues of Law and Fact [§ 16] p 41 
E; Notice of Trial [§§ 17-24] p 41 

; . In General [§ 17] p 41 

. Time [§ 18] p 42 

. By Whom Given [§ 19] p 48 

. To Whom Given [§ 20] p 43 

. Form, Contents, and Signature [§ 21] p 44 

. Service [§ 22] p 44 

. Effect of Subsequent Matters; New Notice [§ 23] p 44 

. Waiver [§ 24] p 45 

F. Note of Issue [§ 25] p 45 
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III. DOCKETS, LISTS, AND CALENDARS [§§ 26-61] p 46 
A. In General [§ 26] p 46 
B. Entry of Causes on Docket or Calendar [§§ 27-29] p 46 
1. In General [§ 27] p 46 
2. Particular Causes, Dockets, or Calendars [§§ 28-29] p 47 
a. In General [§ 28] p 47 
b. Short Cause Calendar [§ 29] p 47 
C. Retention of Cause on Docket or Calendar [§ 30] p 48 
D. Transfer of Cause from One Docket to Another [§§ 31-48] p 49 
1. In General [§ 31] p 49 
2. Under Statutory Provisions Generally [§ 32] p 50 
3. Where Account or Accounting Is Involved [§ 33] p 50 
4. On Account of Pleadings, Issues, or Evidence [§§ 34-42] p 51 
a. In General [§§ 34-36] p 51 
(1) Pleadings and Evidence [§ 34] p 51 
(2) Legal Issues [§ 35] p 51 
(3) Equitable Issues [§ 36] p 52 
b. Plaintiff?s Pleadings [§§ 37-40] p 52 
(1) Initial Pleading [§§ 37-38] p 52 
(a) In Action at Law [§ 37] p 52 
(b) In Suit in Equity [§ 38] p 52 
(2) Amended or Supplemental Pleading [§ 39] p 53 
(3) Reply [§ 40] p 53 
e. Defendant’s Pleading and Issues Arising Thereon [§§ 41-42] p 53 
(1) In Action at Law [§ 41] p 53 
(2) In Suit in Equity [§ 42] p 54 
5. Procedure and Effect [§§ 43-46] p 54 
a. Motion or Other Application [S$ 438-44] p 54 
(1) In General [§ 43] p 54 
(2) Time for [§ 44] p 55 
b. Order [§ 45] p 56 
c. Effect and Subsequent Proceedings [§ 46] p 56 
6. Retransfer [§ 47] p 57 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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7. Waiver [§ 48] p 57 
EL Striking Cause from, and Restoration to, List, Docket, or Calendar [§§ 49-50] p 57 
1. In General. [§ 49] p 57 
2. Short Cause Calendar [§ 50] p 58 
F. Time or Term of Court for Trial [§§ 51-54] p 59 
1. In General [§ 51] p 59 
2. Current or Subsequent Term [§ 52] p 60 
3. Chambers or Vacation [§ 53] p 60 
4. Objections and Waiver Thereof [§ 54] p 60 
G. Order of Calling and Hearing Causes [§§ 55-61] p 60 
1. In General [§ 55] p 60 
2. Resetting or Departure from Regular Order [§§ 56-61] p 61 
a. In General [§ 56] p 61 
b. Advancement or Preference [§§ 57-60] p 61 
(1) In General [§ 57] p 61 
(2) Conditions Precedent and Proceedings To Obtain [§§ 58-60] p 63 
(a) In General [§ 58] p 63 ' 
(b) Application [$$ 59-60] p 63 
aa. In General [§ 59] p 63 
bb. Notice [§ 60] p 64 
¢e. Passing or Postponement [§ 61] p 64 


IV. CONDUCT OF TRIAL [§§ 62-112] p 65 
A. In General [§ 62] p 65 
B. Presence of Judge [§ 63] p 67 
C. Publicity of Proceedings [§§ 64-65] p 68 
1. In General [§ 64] p 68 
2. Presence of Bystanders and Interested Persons [§ 65] p 68 
. Presence of Parties or Attorneys [§ 66] p 69 
. Appointment and Services of Stenographer [§ 67] p 70 
. Appointment and Services of Interpreter [§ 68] p 71 
. Right To Open and Close [§§ 69-85] p 71 
1. In General [§ 69] p 71 
2. As Dependent on State of Pleadings [§ 70] p 75 
3. Right of Defendant [§§ 71-73] p 76 
a. In General [§ 71] p 76 
b. Admissions [§ 72] p 79 
ce. Where Denial Is Pleaded [§ 73] p 79 
4. Right of Intervener or Added Party [§ 74] p 80° 
5. Right in Particular Actions and Proceedings [§§ 75-82] p 80 
a. Actions for Assault and Battery [§ 75] p 80 
b. Attachment and Garnishment Proceedings [§ 76] p81 
ce. Actions on Contracts [§§ 77-79] p 81 
(1) In General [§ 77] p 81 
(2) Bills and Notes [§ 78] p 81 
(3) Pleas of Tender or Payment [§ 79] p 82 
d. Proceedings by or against Executor or Administrator [§ 80] p 82 
e. Actions for Libel or Slander [§ 81] p 82 
f. Actions for Trespass [§ 82] p 83 
6. Where Causes Tried Together [§ 83] p 83 
7. Claim of Right [§ 84] p 838 
8. Waiver of Right [§ 85] p 83 
H. Recess or Temporary Adjournment pending Trial [§ 86] p 84 
I. Demonstrations, Experiments, and Tests [§§ 87-89] p 85 
1. In General [§ 87] p 85 
2. Examination of Person or Demonstration.of Injuries [§ 88] p 86 
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3. Identity of Conditions [§ 89] p 87 
J. View and Inspection [§ 90] p 87 
K. Remarks and Conduct of Judge [§§ 91-108] p 90 
1. Remarks or Comments [§§ 91-106] p 90 
a. In General [§ 91] p 90 
b. Comments Tending To Create Prejudice [§§ 92-97] p 91 
(1) In General [§ 92] p 91 
(2) Admonition, Censure, or Disparagement of Counsel [§ 93] p 92 
(3) Admonishing or Rebuking Witness [§ 94] p 93 
(4) Remarks in Denying Dismissal or Nonsuit [§ 95] p 93 
(5) Remarks in Ruling on Motion To Direct Verdict [§ 96] p 94 
(6) Comments as to Settlement of Case [§ 97] p 94 . 
ce. Comments Disclosing Opinion or Bias of Judge [§ 98] p 94 
d. Comments on Evidence [§§ 99-104] p 95 
(1) Admission or Exclusion of Evidence [§ 99] p 95 
(2) What Evidence Has Been Adduced [§ 100] p 97 
(3) Credibility of Witness or Evidence [§ 101] p 97 
(4) Weight or Sufficiency of Evidence [§§ 102-104] p 98 
(a) In General [§ 102] p 98 
(b) Emphasizing or Minimizing Particular Evidence [§ 103] p 99 
(c) Discrediting Witness or Evidence [§ 104] p 100 
e. Remarks as to Law or Issues of Case [§ 105] p 101 
f. Suggestions as to Procedure [§ 106] p 101 
2. Conduct, Actions, or Demeanor [§ 107] p 102 
3. Curing Impropriety by Instruction or Withdrawal of Remarks [§ 108] p 103 
L. Acts or Conduct of Party, Witness, Attendant, or Bystander [§§ 109-110] p 103 
1. As Vitiating Trial [§ 109] p 103 
2. Rebuking or Punishing Misconduct [§ 110] p 104 
M. Showing or Suggestion of Insurance or Other Indemnity [§ 111] p 104 
N. Objections and Exceptions; Waiver of Irregularities [§ 112] p 109 


V. RECEPTION OF EVIDENCE [§§ 113-245] p 109 ‘ 
A. Introduction, Offer, and Admission of Evidence in General [§§ 113-168] p 109 
1. Necessity of Scope of Proof [§§ 113-117] p 109 
a. In General [§ 113] p 110 
b. Matters of Record in Cause; Pleadings [§ 114] p 111 
ce. Stipulations and Agreed Statements [§ 115] p 111 
d. Matters Not Controverted at Trial [§ 116] p 112 | 
e. Estoppel and Waiver [§ 117] p 113 F | 
2. Right of Party To Confront Witnesses [§ 118] p 114 | 
3. Introduction of Documentary Evidence [§§ 119-125] p 114 
a. In General [§ 119] p 114 
b. Manner of Introduction [§§ 120-122] p 114 
(1) In General [§ 120] p 114 
(2) Waiver of Formal Introduction [§ 121] p 115 
(3) Offer of Entire Document and Other Documents [§ 122] p 115 | 
e. Matters Included in Offer [§ 123] p 116 : 
d. Reading Documents; Inspection by Jury [§ 124] p 117 
e. Inspection of Evidence by Opponent [§ 125] p 117 
4. Reading Depositions [§ 126] p 118 
5. Separation and Exclusion of Witnesses [§§ 127-136] p 118 
a. In General [§ 127] p 118 
b. Time and Manner of Making Application [§ 128] p 119 
c. Hxcusing Witnesses from Rule [§§ 129-131] p 119 
(1) In General [§ 129] p 119 


For later cases, developments and changes in the law see Annotations, same title and section numher. 
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(2) Agents and Officers of Parties [§ 130] p 119 
(3) Attorneys; Medical Experts [§ 131] p 120 
Parties [§ 132] p 120 
Competency of Witness Not under Rule [§ 1383] p 121 
Violation of Rule [§ 134] p 121 
. Consultation of Witnesses with Counsel [§ 135] p 122 
Discovery of Witness after Rule [§ 136] p 122 
6. Compelling Calling of Witnesses [§ 137] p 122 
7. Taking Oral Testimony [§ 138] p 122 
8. Offer of Proof [§§ 139-155] p 123 
a. In General; Right To Make [§ 139] p 123 
b. Necessity [§§ 140-146] p 123 
(1) In General [§ 140] p 123 
(2) Offer Excused [§ 141] p 123 
(3) Cross-Examination [§ 142] p 124 
(4) Statement or Disclosure of Evidence Expected [§ 148] p 124 
(5) Showing Grounds or Purpose of Admission [§§ 144-145] p 125 
(a) In General [§ 144] p 125 
(b) Showing Relevancy, Competency, or Materiality [§ 145] p 126 
(6) Renewal of Offer [§ 146] p 127 
e. Time for Making [§ 147] p 127 
d. Form, Requisites, and Sufficiency [§§ 148-149] p 127 
(1) In General [§ 148] p 127 
(2) Necessity of Presence of Witness or Documents or Other Showing of Good Faith 
[§ 149] p 130 
e. Evidence Inadmissible in Part or for Particular Purpose [§§ 150-154] p 131 
(1) In General [§ 150] p 131 
(2) Particular Purpose [§§ 151-154] p 132 
(a) In General [§ 151] p 132 
(b) Evidence Inadmissible for Purpose Offered [§ 152] p 134 
(c) Coparties [§ 153] p 134 
(d) Impeaching Evidence [§ 154] p 135 
f. Rulings on Offer [§ 155] p 135 
9. Presence of Jury during Argument as to Admission [§ 156] p 135 
10. Provisional or Conditional Admission [§ 157] p 136 
ll. Effect of Admission of Evidence [§§ 158-161] p 137 
a. In General [§ 158] p 137 
b. Restriction to Special Purpose [§§ 159-161] p 137 
(1) In General [§ 159] p 137 
(2) Coparties [§ 160] p 138 
(3) Impeaching Evidence [§ 161] p 138 
12. Exclusion of Improper Evidence [§ 162] p 139 
13. Cumulative Evidence in General [§ 163] p 139 
14. Number of Witnesses [§§ 164-167] p 141 
a. In General [§ 164] p 141 
b. Main or Material Fact [§ 165] p 142 
ce. Opinion, Expert, or Impeaching Witnesses [§ 166] p 143 
d. Time of Making Order [S 167] p 144 
15. Withdrawal of Evidence [§ 168] p 144 
B. Order of Proof, Rebuttal, and Reopening of Case [§§ 169-187] p 145 
1. Order of Proof [§§ 169-175] p 145 
a. In General [§ 169] p 145 
b. Order of Introduction of Individual Items of Proof [§ 170] p 146 
e. Discretion of Court [§§ 171-175] p 146 
(1) In General [§ 171] p 146 
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(2) Evidence Admissibility of Which Depends on Proof of Other Facts [§§ 172-173] 
p 148 
(a) In General [§ 172] p 148 
(b) Proof of Agency or Partnership [§ 173] p 150 
(8) Anticipation of Adversary’s Evidence [§ 174] p 151 
(4) Introducing Evidence in Support of Case or Defense on Cross-Examination [§ 
175] p 151 


2. Rebuttal [§§ 176-178] p 152 


a. 
b. 


GC. 


In General [§ 176] p 152 i 
Evidence in Chief on Rebuttal [§ 177] p 155 
Reply or Surrebuttal [§ 178] p 157 


3. Reopening Case [§§ 179-187] p 158 
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. In General [§ 179] p 158 
. After Party Offering Evidence Has Rested [§ 180] p 160 


After Both Parties Have Rested, or Close of Evidence [§ 181] p 161 


. After Commencement or Conclusion of Argument |§ 182] p 163 


After Motions for Disposal of Case by Court [§ 183] p 164 


. At Subsequent Stages of Proceeding [§ 184] p 165 
. What Further Evidence Admitted [§ 185] p 166 
. Right of Adverse Party To Reply [§ 186] p 166 
1 


Application To Reopen [§ 187] p 166 


C. Objections, Motions To Strike Out, and Kxceptions [$$ 188-245] p 166 
1. Right To Object in General [§ 188] p 166 
2. Waiver or Estoppel [§§ 189-193] p 167 


a. In General [§ 189] p 167 
b. Failure To Object [§§ 190-192] p 168 
(1) Statement of Rule [§ 190] p 168 
(2) Application of Rule [§§ 191-192] p 169 
(a) In General [§ 191] p 169 ‘ 
(b) Failure To Object to Previous Evidence [§ 192] p:171 
ce. Same or Similar Evidence Elicited or Introduced by Objecting Party [§ 193] p 172 
3. Time for Objection [§§ 194-198] p 173 
a. Time within Which Objection Must Be Made [§§ 194-197] p 173 
(1) To Admission of Evidence [§§ 194-196] p 173 
(a) General Rules [§ 194] p173 
(b) Application of Rules [§§ 195-196] p 176 | 
aa. Objections Made at Particular Stages of Proceedings [§ 195] p 17a | | 
bb. Objections on Particular Grounds [§ 196] p 176 
(2) To Exclusion of Evidence [§ 197] p 177 
b. Premature Objection [§ 198] p 177 
4, Mode of Making Objection [§§ 199-201] p 177 
a. In. General [§ 199] p 177 
b. In Case of Improper Answers to Proper Questions [§ 200] p 178 
c. Repetition [§ 201] p 179 
5. Sufficiency and Scope of Objections [§§ 202-216] p 180 
a. In General [§ 202] p 180 
.b. General or Specific Objection and Statement of Grounds [§§ 203-213] p 180 
(1) Necessity of Specifying Grounds [§§ 203-206] p 180 
(a) General Rule [§ 203] p 180 


For later cases, developments and changes in the law see Annotations, same title and section humber, 


(b) Nature of Evidence Objected to [§ 204] p 184 
(ec) Haceptions to Rule [§ 205] p 185 
(d) What Constitutes General Objections [§ 206] p 187 
(2) Requisites and Sufficiency of Statement of Grounds [§% 207-213] p 189 
(a) *In General [$$ 207-209] p 189 
aa. Scope and Questions Raised in General [§ 207] p 189 
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bb. By General Objection [§ 208] p 189 
¥ ec. By Specific Objection [§ 209] p 191 
(b) Documentary Evidence [§ 210] p 193 
(c) Parol and Secondary Evidence [§ 211] p 196 
(d) Expert and Opinion Evidence [§§ 212-213] p 196 
aa. In General [§ 212] p 196 
bb. Hypothetical Questions [§ 213] p 197 
¢. Evidence Admissible in Part or for Particular Purpose [§§ ane Hae LB 198 
(1) Evidence Admissible in Part [§ 214] p 198 
(2) Hvidence Admissible for Particular Purpose [§ 215] p 201 
(3) Evidence Admissible for or against Particular Parties [§ 216] p 203 
6. Motions To Strike Out Evidence [§§ 217-229] p 203 
a. Necessity [§ 217] p 203 
b. Grounds for Granting or Denying Motion [§§ 218-220] p 205 
(1) In General [§ 218] p 205 
(2) Answers Irresponsive or Otherwise Objectionable [§ 219] p 208 
(3) Objections Going to Weight, Sufficiency, and Credibility of Evidence [§ 220] 
p 210 , 
Necessity for Previous Objection [§ 221] p 211 
. Persons Entitled To Make Motion [§ 222] p 214 
Ewidence Elicited or Introduced by Party Moving To Strike Out [§ 223] p 214 
Time for Motion [§§ 224-225] p 215 
(1) Limitation of Time [§ 224] p 215 
(2) Premature Motion [§ 225] p 216 
g. Form and Requisites [§§ 226-229] p 216 
(1) In General [§ 226] p 216 
(2) Statement of Grounds [§§ 227-228] p 217 
(a) In General [§ 227] p 217 
(b) Scope and Questions Raised [§ 228] p 217 
(3) Evidence Admissible in Part or for Particular Purpose [§ 229] p 217 
7. Hearing and Determination of Objections on Motion To Strike [§§ 230-234] p 219 
a. In General [§ 230] p 219 
b. Ruling or Order [§§ 231-234] p 219 
(1) In General [§ 231] p 219 
(2) Time of Ruling [§ 232] p 220: 
(3) Requisites, Sufficiency, and Construction of Ruling [§ 233] p 221 
(4) Conclusiveness and Effect of Ruling [§ 234] p 222 
8. Haceptions [§§ 235-238] p 222 
a. In General [§ 235] p 222 
b. Time for Taking [§ 236] p 222 
e. Form, Requisites, and Effect [§ 237] p 223 
d. Waiver of Hxceptions [§ 238] p 224 
9. Effect of Evidence Admitted without Objection [§§ 239-245] p 224 
a. In General [§§ 239-240] p 224 
(1) General Rule [§ 239] p 224 
(2) Exceptions to, or Qualification of, Rule [§ 240] p 227 
b. Application of Rule [§§ 241-244] p 228 
(1) Nature of Evidence in General [§ 241] p 228 
(2) Hearsay Evidence [§ 242] p 230 
(3) Parol Hvidence [§ 243] p 230 
(4) Expert and Opinion Evidence [§ 244] p 231 
e. Excluding or Striking Out on Court’s Own Motion [§ 245] p 231 
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VI. RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL [§§ 246-312] p 232 
A. Right to Counsel [§ 246] p 232 
B. Conduct of Counsel in General [§ 247] p 232 
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C. Control by Court in General [§ 248] p 233 
D.- Conduct in Proceedings for Impaneling Jury [§§ 249-250] p 234 
1. In General [§ 249] p 234 
2. Reference to Defendant’s Insurance or Other Indemnity [§ 250] p 234 
E. Opening Statement [§§ 251-253] p 235 
1. Natwre and Scope [§ 251] p 235 
2. Effect [§§ 252-253] p 237 
a. In General [§ 252] p 237 
b. Taking Case from Jury on Opening Statement [§ 253] p 239) 
F. Presentation of Evidence [§§ 254-258] p 242 
1. In General [§ 254] p 242 
. Avowals and Offers of Proof [§ 255] p 243 
. Argument as to Admissibility [§ 256] p 243 
. Objections by Associate Counsel [§ 257] p 243 
5. Questions, Statements, or Proffers in Bad Faith [§ 258] p 244 
G.. Arguing Case to Jury [§§ 259-268] p 244 
1. Right To Argue [§§ 259-261] p 244 
a. In General [§ 259] p 244 
b. Waiver of Right [§ 260] p 245 
ce. Reargument [§ 261] p 246 
. Limiting Number of Attorneys for Argument [§ 262] p 246 
. Order of Argument as between Parties on Same Side [§ 263] p 246 
. Proper Time for Argument [§ 264] p 246 
. Limiting or Extending Time for Argument [§ 265] p 246 
. Nature and Scope of Argument [§§ 266-267] p 248 
a. In General [§ 266] p 248 
b. Particular Scope of Opening and Closing Arguments [§ 267] p 248 
7. Latitude in Argument [§ 268] p 249 
H. Propriety of Particular References, Comments, and Arguments [§§ 269-300] p 250 
1. Stating or Reading Law to Jury or to Court in Presence of Jury [§§ 269-270] p 250 
a. In General [§ 269] p 251 
b. Reading Law Books or Other Decisions or Cases [§ 270] p 251 
2. Reading or Commenting on Pleadings [§ 271] p 253 
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3. Reading or Commenting on Instructions Asked or Given [§§ 272-273] p 255 
a. In General [§ 272] p 255 
b. Reference to Direction or Failure To Direct Verdict [§ 273] p 255 
4. Reading or Commenting on Special Interrogatories or Special Issues [§ 274] p 255 
5. Reading Transcript of Stenographer’s Notes [§ 275] p 256 
6. Reading Affidavits and Depositions [§ 276] p 257 
7. Reading or Stating Scientific Authorities to Jury; Other Books or Publications [§ 


277] p 257 
8. Hxhibits and Illustrations [§ 278] p 257 
9. Reference to Similar Cases and Verdicts Therein [§ 279] p 258 
10. Comments on Prior Proceedings in Cause [§ 280] p 258 
11. Reference to Protection of Defendant by Insurance or Other Indemnity [§ 281] p 260 
12. Comments on Matters Not in Evidence or within Issues [§§ 282-284] p 261 
a. In General [§ 282] p 261 
b. Matters of Common Knowledge and General Understanding [§ 283] p 265 
e. Deductions and Inferences from Evidence [§ 284] p 265 
13. Comments on Evidence [§§ 285-287] p 267 
a. In General [§ 285] p 267 
b. Misstating Hwdence [§ 286] p 268 
ce. Comments on Weight of Evidence [§ 287] p 269 
14. Comments on Matters Not Covered by Instructions [§ 288] p 269 
15. Comments on Nonproduction of Evidence or Witnesses [§§ 289-291] p 269 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 289] p 269 
b. Comment on Failure To Call Witnesses [§ 290] p 270 
ce. Comment on Objections to Evidence and Refusal To Waive Privilege [§ 291] p 272 
16. Comments on Credibility or Conduct of Parties, Attorneys, or Witnesses [§§ 292-293] p 273 
a. In General [§ 292] p 273 
b. Comments on Failure of Party To Testify [§ 293] p 276 
17. Appeals to Passion or Prejudice [§§ 294-297] p 276 
a. In General [§ 294] p 276 
b. Appeals to National, Patriotic, Sectional, Local, Racial, or Religious Prejudice [§ 295] 
p 277 
ce. Appeals to Prejudice against Corporation As Such [§ 296] p 278 
d. References to Poverty or Wealth of Parties [§ 297] p 279 
18. Appeals to Sympathy [§ 298] p 280 
19. Reference to Damages [§ 299] p 280 
20. Retaliatory Statements and Remarks [§ 300] p 281 
I. Admissibility of Evidence To Rebut Statements [§ 301] p 283 
J. Objections and Exceptions [§§ 302-306] p 284 
1. In General [§ 302] p 284 
2. Necessity for Objection [§ 303] p 284 
3. Form, Requisites, and Sufficiency [§ 304] p 285 
4. Time of Making [§ 305] p 286 
5. Waiver [§ 306] p 286 
K. Cure of Misconduct [§§ 307-312] p 287 
1. In General [§ 307] p 287 
2. Withdrawal or Correction [§ 308] p 288 
3. Reprimand of Counsel [§ 309] p 289 
4. Admonitions to Jury [§ 310] p 290 
5. Sustaining Objection [§ 311] p 295 
6. Prejudicial Misconduct [§ 312] p 295 


VII. TAKING CASE OR QUESTION FROM JURY [{§ 313-459] p 296 


A. Questions of Law or of Fact in General [§§ 3138-359] p 296 
1. Functions as Judges of Law and Fact in General [§ 313] p 296 
2. Mixed Questions of Law and Fact [§ 314] p 299 
3. Particular Questions of Law or Fact [§§ 315-359] p 300 
a. Questions Relating to Pleadings [§ 315] p 300 
b. Questions Relating to Evidence [§§ 316-339] p 300 
(1) Preliminary or Introductory Questions of Fact [§ 316] p 300 
(2) Weight and Sufficiency [§§ 317-337] p 301 
(a) General Considerations [§§ 317-333] p 301 
aa. Province of Court and Jury [§§ 317-320] p 301 
(aa) Legal Sufficiency of Evidence To Go to Jury [§ 317] p 301 
(bb) Probative Weight and Sufficiency [§§ 318-320] p 303 
aaa. Weight [§§ 318-319] p 303 
(aaa) In General [§ 318] p 303 
(bbb) Preponderance of Evidence [§ 319] p 308 
bbb. Sufficzency [§ 320] p 308 
bb. Submission to, or Withdrawal from, Jury [§§ 321-333] p 309 
(aa) In General [§- 321] p 309 
(bb) Any or Some Evidence; “Scintilla” Rule [§§ 322-326] p 309 
aaa. Existence and Abrogation of “Scintilla” Rule in Gen- 
eral [§ 322] p 309 
bbb. Submission or withdrawal-of Issue [§§ 323-324] p 
310 
(aaa) In General [§ 323] p 310 
(bbb) Kentucky Rule [§ 324] p 312 
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cce. Submission or Withdrawal of Cause of Action or De- 
fense [§§ 325-326] p 313 
(aaa) In General [§ 325] p 313 
(bbb) Kentucky Rule [§ 326] p 318 5 
(cc) Where Evidence Makes Prima Facie Case [§ 327] p 320 
(dd) Where Evidence Supports Verdict [§ 328] p 320 
) Where Verdict Must Be Set Aside [§ 329] p 322 
(ff) Where Evidence Supports Cause against One or More Copar- 
ties [§ 330] p 322 
(ge) Where Evidence Supports Part of Issues [§ 331] p 322 
(hh) Inherently Impossible Evidence [§ 332] p 322 
(ii) Test [§ 333] p 323 
(b) Conflicting, Contradicted, or Controverted Evidence [§§ 334-335] p 330 
aa. Province of Court and Jury [§ 334] p 330 / 
bb. Submission to, or Withdrawal from, Jury [§ 335] p 335 
(c) Uncontroverted Facts or Evidence [§§ 336-337] p 338 
aa. Province of Court and Jury [§ 336] p 338 
bb. Submission to, or Withdrawal from, Jury [§ 337] p 343 
(3) Inferences from Evidence [§ 338] p 346 
(4) Presumptions of Fact [§ 339] p 347 
ce. Credibility of Witnesses [§§ 340-351] p 348 
(1) Witnesses Generally [§§ 340-345] p 348 
(a) General Rule [§ 340] p 348 
(b) Uncontradicted Testimony [§ 341] p 354 
(c) Conflicting or Contradictory Testimony [§§ 342-343] p. 354 
‘aa. Testimony of Different Witnesses [§ 342] p 354 
bb. Contradiction or Inconsistency in Testimony of Particular Witness 
[§ 343] p 356 
(d) Inherently Incredible or Impossible Testimony [§ 344] p 357 
(e) Impeached or Discredited Witnesses [§ 345] p 357 
(2) Parties or Persons Interested in Event [§§ 346-351] p 358 
(a) General Rule [§ 346] p 358 
(b) Uncontradicted Testimony [§ 347] p 359 
(ec) Conflicting or Contradictory Testimony [§§ 348-349] p 360 
aa. Testimony of Different Witnesses [§ 348] p 360 
bb. Contradiction or Inconsistency in Testimony of Particular Witness 
[§ 349] p 360 
(d) Inherently Incredible or Impossible Testimony [§ 350] p 361 
(e) Impeached or Discredited Party or Witness [§ 351] p 361 
. Amount of Recovery [§ 352] p 361 
. Construction of Writings [§ 353] p 361 
. Foreign Laws [§ 354] p 364 
. Questions of Identity [§ 355] p 365 
. Questions of Intent [§ 356] p 365 
. Questions of Time or Place [§ 357] p 365 
. Meaning of Equivocal Words and Phrases [§ 358] p 366 
. Miscellaneous Questions [§ 359] p 366 
. Requests ie Submission of Issues to Jury [§§ 360-361] p 367 
1. Necessity and Sufficiency [§ 360] p 367 
2. Operation and Effect [§ 361] p 368 
. Failure To Question Sufficiency of Evidence [§ 362] p 368 
. Reservation of Questions of Law [§ 363] p 369 
. Withdrawal of Counts, Issues, or Defenses [§ 364] p 369 
. Demurrer to Evidence [§§ 365-383] p 371 
1. Definition and Nature [§ 365] p 371 
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. Distinctions [§§ 366-367] p 37]. 


a. Dismissal or Nonsuit [§ 366] p 371 
b. Direction of Verdict [§ 367] p 372 


. Object and Purpose [§ 368] p 374 

. Right To Demur [§ 369] p 374 

. Time for Demurrer [§ 370] p 375 

. Form and Requisites of Demurrer [§ 371] p 375 
. Joinder in Demurrer [§ 372] p 376 

. Withdrawal of Demurrer [§ 373] p 377 

. Operation and Effect [§ 374] p 377 

. Hearing and Determination [§§ 375-383] p 379 


a. In General [§ 375] p 379 
b. Evidence Considered [§ 376] p 379 
¢. Admissions and Inferences [§ 377] p 382 
d. When Sustained or Overruled [§§ 378-381] p 386 
(1) In General [§ 378] p 386 
(2) Where Evidence or Inferences Conflicting or Doubtful [§ 379] p 388 
(3) Where Recovery Partial or Nominal [§ 380] p 389 
(4) As to One or More Parties [§ 381] p 389 
e, Judgment or Demurrer [§ 382] p 389 
f. Time for Decision and Argument [§ 383] p 390 


G. Motion To Strike Out or Exclude All Evidence [§§ 384-387] p 390 


alk 
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Nature [§ 384] p 390 
Hearing and Consideration of Evidence [§ 385] p 390 


3. When Granted or Denied [§ 386] p 390 
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Effect of Decision on Motion [§ 387] p 391 


H. Dismissal or Nonsuit [§§ 388-414] p 391 
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. Definition and Nature [§ 388] p 391 

. Direction of Verdict Compared and Distinguished [§ 389] p 391 
. Propriety of Remedy [§ 390] p 393 

. Power of Court To Grant [§ 391] p 393 

. Time for Motion [§ 392] p 394 

. Form and Requisites of Motion [§ 393] p 395 

. Purpose and Effect of Motion [§§ 394-395] p 397 


a. In General [§ 394] p 397 
b. As Waiver of Jury Trial [§ 395] p 398 


. Hearing and Determination of Motion [§§ 396-409] p 398 


. In General [§ 396] p 398 
. Contradictory Evidence [§ 397] p 399 
. Errors in Admission of Evidence [§ 398] p 400 
. Credibility of Witnesses [§ 399] p 400 
. Interpretation of Evidence and Inferences Therefrom [§ 400] p 400 
. Introduction of Evidence after Motion [§ 401] p 407 
. Right to Argument. of Motion [§ 402] p 407 
. When Granted or Refused {§§ 403-409] p 407 
(1) In General [§ 403] p 407 
(2) Discretion of Court [§ 404] p 414 
(3) Where Evidence Conflicting [§ 405] p 414 
. (4) Where Evidence Improbable or Impossible [§ 406] p 415 
(5) Partial Nonsutt [§§ 407-409] p 415 
(a) In General [§ 407] p 415 
(b) As to One or More Causes of Action [§ 408] p 416 
(c) As to One or More Parties [§ 409] p 416 
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9. eicion or Judgment [§§ 410-412] p 417 


a. Time for Decision [§ 410] p 417 
b. Recital of Reasons for Decision [§ 411] p 418 
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ce. Operation and Effect [§ 412] p 418 
10. Haceptions to Rulings [§ 413] p 419 
11. Motion To Set Aside Nonsuit and Reinstate Case [§ 414] p 420 
I. Direction of Verdict [§§ 415-4581] p 421 
1. Definition [§ 415] p 421 
2. Nature [§§ 416-417] p 421 
a. Motion To Direct [§ 416] p 421 
b. Direction of Verdict [§ 417] p 421 
. Power of Court [§ 418] p 421 
. Right To Move [§ 419] p 423 
. Necessity for Motion [§ 420] p 423 
. Grounds for Motion [§§ 421-423] p 424 
a. In General [§ 421] p 424 
b. Variance; Departure [§ 422] p 426 
ec. Invalid or Defective Pleadings [§ 423] p 426 
7. Form and Requisites of Motion [§ 424] p 428 
. Time for Motion [§ 425] p 4381 
9. Effect of Motion [§§ 426430] p 432 
a. As Admission [§ 426] p 432 
b. As Waiver [§§ 427-428] p 434 
(1) In General [§ 427] p 484 
(2) Motions by Both Parties As Waiver of Jury [§ 498] p 434 
ce. As Denial [§ 429] p 442 
d. On Prior and Subsequent Proceedings in Cause [§ 430] p 442 
10. Consideration and Determination [§§ 431-452] p 442 
a. In General [§ 431] p 442 
b. Conduct of Hearing [§ 482] p 443 
ce. What Evidence May or Should Be Considered [§ 433] p 443 
d. Manner of Consideration of Evidence [§§ 434-438] p 446 
(1) In General [§ 434] p 446 
(2) Weight of Hvidence [§ 435] p 448 
(3) Credibility of Witnesses and Truth of Testimony [§ 436] p 450 
(4) Inferences from Evidence [§ 437] p 453 
(5) Disputed Evidence; Rebutted Presumptions [§ 488] p 455 
e. Propriety of Direction [§§ 439-449] p 458 
(1) When Verdict May or Should Be Directed [S§ 439-444] p 458 
(a) In General [§ -439] p 458 
(b) Where Evidence Opposing Motion Insubstantial [§§ 440-441] p 461 
aa. In General [§ 440] p 461 
bb. Direction Where Evidence Insufficient To Support Other Verdict 
[§ 441] p 463 
(c) Where Evidence Undisputed [§ 442] p 468 
(d) Where Adverse Parity Fails To Sustain Burden of Proof as to Case or Es- 
sential Klement Thereof [§ 443] p 472 
(e) Where Evidence for Adverse Party Establishes Movant’s Case [§ 444] p 
474 
(2) When Direction Unwarranted or Improper [§§ 445-449] p 474 
(a) In General [§ 445] p 475 
(b) Where Other Verdict Would Be Warranted or Sustained [§ 446] p 484 
. (c) Where Evidence Gives Rise to Differing Inferences or Conclusions [§ 447] 
. p 488 : 
(d) Where Evidence Disputed or Conflicting [§ 448] p 492 
(e) Rule That “Any Evidence” Prevents Direction [§ 449] p 495 
f. Direction for One or More of Several Parties [§ 450] p 496 
g. Direction on One or More of Several Counts [§ 451] p 498 
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h. Direction for Plaintiff for Nominal Damages on Defendant’s Motion [§ 452] p 500 , 
1l. Time for Direction [§ 453] p 500 
12. Manner of Direction [§§ 454-457] p 503 
a. Function of, and Necessity for, Jury [§§ 454-456] p 503 
(1) In General [§ 454] p 503 
(2) Refusal To Obey Direction [§ 455] p 504 
(3) Discharge of Jury and Entry of Judgment by Court [§ 456] p 504 
b. Form of Direction [§ 457] p 505 
13. Effect of Direction or Denial [§ 458] p 506 
14. Exceptions to Rulings [§ 458%] p 508 
J. Withdrawal of Juror [§ 459] p 509 


VIII. INSTRUCTIONS TO JURY [§§ 460-777] p 510 
A. Definitions, Distinctions, and Purpose [§ 460] p 510 
B. Province of Court and Jury [§§ 461-530] p 511 
1. Authority To Instruct Jury in General [§ 461] p 511 
2. Burden of Proof [§ 462] p 512 
3. Purpose of Evidence [§ 463] p 512 
4. Effect of Suppression or Withholding of Evidence or Failure To’ Appear [S§ 464-466] p 513 
a. In General [§ 464] p 513 
b. Nonproduction of Books and Documents [§ 465] p 514 
ce. Failure of Party To Testify or Appear [§ 466] p 515 
. Statement and Review of Evidence [§ 467] p 515 
Comments on Evidence in General [§ 468] p 516 
. Exclusion of Evidence and Other Matters from Consideration of Jury [§ 469] p 517 
. Nature and Scope of Issues and Theories [§ 470] p 518 
. Credibility of Witnesses [§§ 471-478] p 518 
a. In General [§ 471] p 518 
b. Intelligence and Opportunities for Observation [§ 472] p 521 
ce. Impeachment, Contradiction, and Corroboration [§§ 473-478] p 522 
(1) In General [§ 473] p 522 
(2) Statement Out of Court in Conflict with Testimony [§ 474] p 523 
(3) Interest [§ 475] p 523 
(4) Character, Conduct, and Environment [§ 476] p 526 
(5) Bias or Prejudice [§ 477] p 526 
(6) Appearance and Demeanor of Witness While Testifying [§ 478] p 526 
10. Instructions as to Inferences from Evidence [§ 479] p 526 
11. Hypothetical Statement by Court [§§ 480-481] p 528 
a. In General [§ 480] p 529 
b. Affirmative Charge with Hypothesis [§ 481] p 531 
12. Assumptions of Faet in Instructions [§§ 482-490] p 531 
a. Controverted Facts [§§ 482-485] p 531 
(1) General Rules Forbidding Assumption of Facts [§ 482] p 531 
(2) Limitations and Qualifications of General Rules against Assumption of Facts [§ 
483] p 535 
(3) Applications of Rule and Qualifications [§§ 484-485] p 537 
(a) Facts Assumed [§ 484] p 537 
(b) Facts Not Assumed [§ 485] p 544 
b. Uncontroverted Facts or Evidence [§§ 486-487] p 549 
(1) In General [§ 486] p 549 
(2) Admitted or Agreed Facts [§ 487] p 554 
ce. Matters Involving Judicial Notice or Common Knowledge [§ 488] p 555 
d. Facts Assumed for Purpose of Illustration [§ 489] p 556 
e. Assumption of Nonexistence of Facts [§ 490] p 556 
13. Expression of Opinion on Facts by Trial Judge [§§ 491-498] p 556 
a. View That Practice Permissible [§§ 491-494] p 556 
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. (1) Statement and Application of Rule [§ 491] p 556 
(2) Necessity of Expressing Opinion [§ 492] p 558 
(3) Necessity of Informing Jury that Opinion Advisory Only [§ 493] p 558 
(4) How Strong an Opinion May Be Expressed [§ 494] p 558 
b. View That Practice Not Permissible [§§ 495-498] p 559 
(1) Statement of Rule [§ 495] p 559 
(2) Manner of Expressing Opinion [§ 496] p 561 
(3) Hapressions of Opinion Illustrated [§ 497] p 562 
(4) Charges Held Not Expressions of Opinion [§ 498] p 563 
14. Instructions on Facts or Weight and Sufficiency of Evidence [§§ 499-515] p 564 
a. Statement of Rule Generally [§ 499] p 564 
b. Withdrawing Questions or Limiting Jury [§§ 500-503] p 566 
(1) In General [§ 500] p 566 
(2) Directing Verdict or Certain Findings [§ 501] p 568 
(3) Determining Questions of Fact [§ 502] p 569 
(4) Stating Effect of Evidence [§ 503] p 573 
e. Miscellaneous Instructions within Court’s Province [§ 504] p 573 
d. Miscellaneous Instructions outside Court’s Province [§ 505] p 575 
e. Instructions as to Particular Matters [§§ 506-515] p 576 
(1) Preponderance of Evidence [§ 506] p 576 
(2) Burden of Proof [§ 507] p 577 
(3) Presumptions [§ 508] p 577 
(4) Positive and Negative Testimony [§ 509] p 577 
(5) Admissions [§ 610] p 578 
(6) Opinion Evidence [§.511] p 579 — 
(7) Uncontroverted Evidence [§ 512] p 580 
(8) Failure or Absence of Proof or Evidence [§ 513] p 581 
(9) Consideration of Facts and Circumstances [§ 514] p 582 
(10) Definition of Terms [§ 515] p 582 
15. Comments on Conduct or Merits of Cause or Parties [§ 516] p 582 
16. Comments on Contentions, Arguments, and Conduct of Counsel [§ 517] p 583 
17. Determination of Questions of Law [§§ 518-523] p 584 
a. In General [§ 518] p 584 
b. Statutes and Ordinances [§ 519] p 586 
. Foreign Law [§ 520] p 586 
. Writings and Documents in Evidence [§ 521] p 587 
. Issues and Pleadings [§ 522] p 587 | 
. Admissibility and Competency of Evidence [§ 523] p 588 
18. Application of Law to Facts [§ 524] p 588 
19. Instructions as to Duties of Jury [§§ 525-529] p 588 
a. In General [§ 525] p 588 
b. Cautionary Instructions [§§ 526-527] p 590 
(1) In General [§ 526] p 590 
(2) Sympathy or Prejudice [§ 527] p 590 
ec. Agreeing on Verdict [§ 528] p 590 
a. Special Interrogatories or Findings [§ 529] p 591 
20. Effect of Verdict [§ 530] p 591 . 
C. Necessity and Subject Matter [§§ 531-561] p 591 . 
1. Duty of Court Generally [§ 531] p 591 
2. Matters of Law Generally [§ 532] p 592 
3. Issues and Theories of Case [§§ 533-538] p 594 
a. In General [$§ 533-534] p 594 
(1) Issues [§ 533] p 594 
_ (2) Theories [§ 534] p 597 
b. Duty To Submit All Issues [§ 535] p 600 
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ec. Affirmative and Negative of Issues [§ 536] p 600 
d. Several Counts or Defenses [§ 537] p 601 
e. Issues Withdrawn or Abandoned [§ 538] p 601 
4, Evidence and Matters of Fact [§§ 539-548] p 602 
a. In General [§§ 539-547] p 602 
(1) Statement and Review of Evidence [§§ 539-540] p 602 
(a) In General [§ 539] p 602 
(b) Hypothesizing Evidence [§ 540] p 603 
(2) Presumptions and Burden of Proof [§§ 541-542] p 603 
(a) Presumptions [§ 541] p 603 
(b) Burden of Proof [§ 542] p 604 
(3) Preponderance of Evidence [§ 543] p 605 
(4) Determination of Weight and Sufficiency [§ 544] p 606 
(5) Purpose and Effect of Evidence [§§ 545-546] p 607 
(a) In General [§ 545] p 607 
(b) Failure of Party To Testify or Produce Evidence [{§ 546] p 610 
(6) Haxclusion of Evidence from Consideration [§ 547] p 610 
b. Circumstantial Evidence [§ 548] p 612 
5. Credibility of Witnesses [§§ 549-553] p 612 
a. In General [§ 549] p 612 
b. Character and Intelligence of Witness [§ 550] p 613 
ce. Falsus in Uno, Falsus in Omnibus [§ 551] p 613 
d. Inconsistent and Conflicting Statements [§ 552] p 614 
e. Interest of Witness [§ 553] p 614 
. Competency of Witness [§ 554] p 615 
. Submission to Jury for Special Verdict or on Special Issues [§ 555] p 615 
. Definition or Explanation of Terms [§ 556] p 617 
. Determination of Amount of Recovery [§ 557] p 624 
10. Instructions as to Duties of Jury [§§ 558-559] p 625 - 
a. In General [§ 558] p 625 
b. Cautions against Sympathy or Prejudice [§ 559] p 626 
11. Influence of Arguments of Counsel [§ 560] p 627 
12. Form and Effect of Verdict [§ 561] p 627 
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. Requisites and Sufficiency [§§ 562-645] p 627 


1. Giving and Delivery [§§ 562-564] p 627 
a. Time for Giving [§ 562] p 627 
b. Delivery in Open Court and in Presence of Counsel [§ 563] p 628 
ce. Manner of Delivery [§ 564] p 628 
- 2. Form, Language, and Arrangement [§§ 565-591] p 629 ~ 
a. In General [§ 565] p 629 
b. Omissions [§ 566] p 629 
e. Particular Requisites of Form and Language [§' 567-590] p 630 
(1) Certainty, Definiteness, and Particularity [§§ 567-569] p 630 
(a) In General [§ 567] p 630 
(b) Ambiguous Instructions [§ 568] p 632 
(c) Vague and Obscure Instructions [§ 569] p 632 
(2) English Language [§ 570] p 633 
(3) Language of Appellate Court [§ 571] p 633 
(4) Language of Statute [§ 572] p 633 
(5) General or Abstract Language [§ 573] p 633 
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(6) Grammatical and Clerical Errors; Use of Particular Words and Phrases [§ 574] 


p 634 
(7) Language Favorable to One of: Parties [§ 575] p 637 
(8) Alternative, Conjunctive, and Disjunctive Statements [§ 576] p 638 
(9) Abbreviations; Illustrations [§ 577] p 638 
(10) Covering Principles in One Instruction [§§ 578-580] p 638 
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(a) In General [§ 578] p 638 
(b) Reference to Other Instructions [§ 579] p 640 
(c) Assumption of Fact and Reference to Other Parts of Same Instruction 
[§ 580] p 641 
(11) Written Instructions [§§ 581-589] p 641 
(a) In General [§ 581] p 641 
(b) What Are Instructions within Rule [§§ 582-584] p 643 
aa. In General [§ 582] p 643 
bb. Particular Statements Held To Be Instructions [§ 583] p 643 
ce. Particular Statements Held Not To Be Instructions [§ 584] p 644 
(c) Request [§ 585] p 645 
(d) Sufficiency of Compliance with Rule [§ 586] p 646 
(e) Signing, Sealing, and Filing [S 587] p 648 
(f) Numbering and Noting Disposition of Instructions [§ 588] p 649 
(g) Reading or Delivery to Jury [§ 589] p 649 
(12) Miscellaneous Requisites [§ 590] p 650 
d. Grouping and Arrangement of Instructions and of Propositions Therein [§ 591] p 650 
. Repetition [§ 592] p 650 
. Length and Number [§ 593] p 653 
. Argumentative Instructions [§ 594] p 654 
. Reading from Statutes, Ordinances, Reported Cases, or Authorities [§§ 595-598] p 661 
a. Statutes [§ 595] p 661 
b. Ordinances [§ 596] p 664 
ce. Reported Cases [§ 597] p 664 
d. Authorities [§ 598] p 666 
7. Confused and Misleading Instructions [§ 599] p 666 
. Inconsistent and Contradictory Instructions [§ 600] p 671 
9. Undue Prominence to Particular Matters [§§ 601-605] p 682 
a. In General [§§ 601-602] p 682 
(1) Rule Stated [§ 601] p 682 
(2) Instructions Not Violative of Rule [§ 602] p 690 
b. Damages and Amount of Recovery [§ 603] p 693 
ce. Testumony of Particular Witnesses [§ 604] p 695 
d. Credibility of Particular Witnesses [§ 605] p 696 
10. Appeals to Sympathy or Prejudice [§ 606] p 697 
ll. Stating Reasons for Giving or Refusing Instructions [§ 607] p 697 
12. Sufficiency as to Subject Matter in General [§ 608] p 698 
13. Statement of Issues [§§ 609-611] p 699 
a. In General [§ 609] p 699 
b. Reading, Copying, or Referring Jury to Pleadings [§ 610] p 701 
ce. Misstatement of Isswes and Effect Thereof [§ 611] p 704 
14. Evidence and Matters of Fact Generally [§§ 612-621] p 705 
. In General [§ 612] p 705 
. Statement or Summarizing Facts or Evidence [§ 613] p 706 
. Directing Verdict if Jury Believe Evidence [§ 614] p 707 
. Directing Verdict if Specified Facts Are Proved [§ 615] p 707 
. Restricting Jury to Evidence [§ 616] p 708 
. Misstatements of Facts or Evidence [§ 617] p 709 
. Presumptions [§ 618] p 709 
. Burden of Proof {§ 619] p 710 
Pes a cocowl™ . Failure of Party To Testify or To Call Witnesses, or To Produce Evidence [§ 620] p 713 
j. Haclusion of Evidence from Jury’s Consideration [§ 621] p 713 
15. Weight and Effect of Evidence [$$ 622-627] p 714 
a. In General [§ 622] p 714 
b. Inferences from Evidence [§ 623] p 714 
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e. Conflicting Evidence [§ 624] p 715 

d. Circumstantial Evidence [§ 625] p 715 

e. Admissions [§ 626] p 715 

f. Testimony of Experts, and Other Opinion Evidence [§ 627] p 716 


16. Credibility of Witnesses [§§ 628-630] p 717 


a. In General [§ 628] p 717 
b. Falsus in Uno, Falsus in Omnibus [§ 629] p 718 
e. Interest of Witness [§ 630] p 719 


17. Degree of Proof [§§ 631-636] p 719 


a. In General [§ 631] p 719 
b. Requiring More or Less than Preponderance [§§ 632-633] p 721. 
(1) In General [§ 632] p 721 
(2) Qualifications of Word “Preponderance” [§ 633] p 722 
e. What Constitutes, and Determination of Preponderance [§§ 634-635] p 723 
(1) In General [§ 634] p 723 
(2) Number of Witnesses [§ 635] p 723 
d. Requiring Matters To Be Proved to Satisfaction of Jury [§ 636] p 724 


. Matters of Law [§ 637] p 725 
. Submission of Special Verdict or Special Isswes [§ 638] p 726 
. Submission of Special Issues or Interrogatories in Connection with General Verdict [§ 639] 


p 729 


. Amount of Recovery [§ 640] p 730 

. Instructions as to Duties of Jury [§ 641] p 731 
. Influence of Argument of Counsel [§ 642] p 733 
. Definition of Terms [§ 643] p 733 


. Explanation, Modification, and Correction of Instructions Previously Given [§ 644] p 734 
26. 


Withdrawal of Instructions Previously Given [§ 645] p 735 


KE. Applicability to Pleadings and Evidence [§§ 646-677] p 736 - 


ts 


2. 


Abstract Instructions [§§ 646-647] p 736 
a. Rule Prolbiting [§ 646] p 736 
b. What Constitutes Violation of Rule [§ 647] p 739 
Application of Instructions to Case in General [§§ 648-650] p 741 
a. General Rule [§ 648] p 741 
b. Reference to Illustrations and Examples [§ 649] p 744 
ce. Reference to Statutes [§ 650] p 745 i 


3. Confining Instructions to Issues Raised by Pleadings [§§ 651-656] p. 745 


4. 


a. In General [§ 651] p 745 
. Where Declaration Contains Several Counts [§ 652] p 757 
Where Issues Not Well Pleaded [§ 653] p 757 
Where Evidence Admitted outside Pleaded Issues [§ 654] p 758 
Where Case Tried on Theory Broader than Pleadings [§ 655] p 759) 
What Constitutes Conformity to Pleadings [8 656] p 759 
Confining Instructions to Issues Raised by Evidence [§§ 657-659] p 760 
a.-In General [§ 657] p 760 
b. Hypothesis of Facts on Which Instruction Based [§ 658] p 780 
ce. What Constitutes Conformity to Evidence [§ 659] p 781 
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5. Evidence Justifying Instructions [S§ 660-668] p 782 


Sufficiency in General [§ 660] p 782 

. Evidence Introduced by One Party [§ 661] p 783 

. Circumstantial Evidence [§ 662] p 783 

. Contradictory Evidence [§ 663] p 783 

Evidence Inadmissible or Improperly Admitted [§ 664] p 784 
. Evidence Excluded or Withdrawn [§ 665] p 784 

Facts as to Which There is No Evidence [§ 666] p 785 

. Facts Shown Not To Exist [§ 667] p 791 
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1. Sufficiency as Question for Court or Jury [§ 668] p 792 
6. Applying Law to Facts [$ 669] p 792 
7. Ignoring or Excluding Evidence from Consideration of Jury [S$ 670-671] p 793 
a. In General [§ 670] p 793 
b. Mandatory Instructions Summarizing Facts [§ 671] p 801 
8. Ignoring or Hacluding Issues, Theories, or Defenses [§§ 672-674] p 805 
a. Statement of Rule [§ 672] p 805 
b. Limitations of Rule [§§ 673-674] p 817 
(1) In General [§ 673] p 817 
(2) Immaterial Issues [§ 674] p 817 
9. Instructions as to Application of Personal Knowledge, Experience, or Judgment of 
Jurors [§§ 675-677] p 817 
a. In General [§ 675] p 817 
b. In Determining Credibility of Witnesses [§ 676] p 818 
c. On Consideration of View [§ 677] p 818 
F. Requests for Instructions [§§ 678-727] p 819 
1. Necessity for Requests [§§ 678-685] p 819 
a. In General [§ 678] p 819 
b. Issues and Theories of Case [§ 679] p 822 
c. Particular Instructions [§§ 680-683] p 826 
(1) In General [§ 680] p 826 
(2) Applications of Rule [§§ 681-683] p 829 
(a) In General [§ 681] p 829 
(b) Evidence and Matters of Fact [§ 682] p 830 
(c) Definitions and Explanations of Terms [§ 683] p 836 
d. Further, More Specific, and Explanatory Instructions [§§ 684-685] p 838 
(1) In General [§ 684] p 838 
(2) Applications of Rule [§ 685] p 850 
2. Time of Making Requests [§§ 686-688] p 854 
a. In General [§ 686] p 854 
b. Exceptions to Rule [§ 687] p 856 
c. Discretion of Court; Waiver of Requirements of Rule [§ 688] p 857 
3. Form and Requisites of Requests [§§ 689-698] p 858 
. In General [§ 689] p 858 
. As to Different Theories of Case [§ 690] p 859 
. Where Several Legal Propositions [§ 691] p 859 
. Request by Objection or Exception [§ 692] p 860 
. Referring to or Reading Law Report or Book [§ 693] p 860 
. Number and Length of Requests; Repetition [§ 694] p 860 
. Written Requests [§§ 695-697] p 861 
(1) Necessity [§ 695] p 861 
(2) Sufficiency in General [§ 696] p 864 
(3) Numbering and Signing [§ 697] p 864 
h. Submission of Requested Instructions to Opposing Counsel [§ 698] p 865 
4. Requests Covered by Other Instructions Given [§§ 699-707] p 865 
a. General Rule [§ 699] p 865 
b. When Rule Especially Applicable [§ 700] p 889 
ec. Qualifications and Limitations of Rule [§ 701] p 890 
d. Particular Applications of Rules [§§ 702-707] p 891 
(1) In Particular Actions or Proceedings [§ 702] p 892 
(2) As to Issues in General [§ 703] p 893 
(3) As to Evidence and Matters of Fact [§ 704] p 896 
(4) Credibility of Witnesses [§ 705] p 898 
(5) Contracts ond Actions Relating Thereto [§ 706] p 899 


(tl Ee oe om) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TRIAL [64 C.J.] 1% 


(6) As to Personal Injuries or Death [§ 707] p 902 
5. Right To Make Requests [§ 708] p 908 
6. Withdrawal of Requests [§ 709] p 908 
7. Argument for and against Giving Requested Instructions; Right of Opponent To Examine 
Requests [§ 710] p 908 
8. Disposition of Requests [§§ 711-727] p 909 
a. In General [§ 711] p 909 
b. Noting Disposition of Requests [§ 712] p 909 
¢. Allowance or Refusal [§§ 713-718] p 910 
(1) In General [§ 713] p 910 
(2) Correct Requests; Duty To Give in Charge to Jury [§ 714] p 911 
(3) Erroneous Requests [§§ 715-716] p 912 
(a) In General [§ 715] p 912 
(b) Limitations on Rule [§ 716] p 918 
(4) Inconsistent Requests [§ 717] p 919 
(5) Time of Giving Instructions Asked [§ 718] p 920 
d. Manner of Disposition [§§ 719-723] p 920 
(1) In General [§ 719] p 920 
(2) Assigning Reasons for Granting or Refusing Requests [§ 720] p 921 
(3) Characterizing Instructions as Given on Request of One Party or the Other 
[§ 721] p 921 
(4) Reading Instructions [§ 722] p 922 
(5) Form and Language of Charge [§ 723] p 922 
e. Modification or Explanation of Requested Instruction [§§ 724-726] p 926 
(1) Power of Court [§ 724] p 926 
(2) What Modifications Permissible [§ 725] p 927 
(3) Method of Modification [§ 726] p 932 
f. What Erroneous Modifications Harmless or Prejudicial [§ 727] p 932 
G. Objections and Exceptions [§§ 728-744] p 933 
1. Right To Object or Except [§§ 728-729] p 933 
a. In General [§ 728] p 933 
b. Estoppel or Waiver [§ 729] p 933 \ 
. Time for Objection or Exception [§ 730] p 935 
. Mode of Making Objection [§ 731] p 940 
. Taking and Noting Exception [§ 732] p 940 
. Sufficiency and Scope of Objections or Exceptions in General [§ 733] p 942 
. Objections or Hxceptions to Instructions Given [§§ 734-741] p 943 
a. Necessity of Specific Objection or Exception in General [§§ 734-736] p 943 
(1) Rule Stated [§ 734] p 943 
(2) Applications of Rule [§ 735] p 947 
(3) Extent or Qualifications of, and Exceptions to, Rule [§ 736] p 948 
b. Statement of Grounds in General [§ 737] p 949 
c. Objections or Exceptions Insufficient as Too General [§ 738] p 950 
d. Scope and Questions Raised [§§ 739-741] p 951 
(1) In General [§ 739] p 951 
(2) By General Objection or Exception [§§ 740-741] p 951 
(a) Rules Stated [§ 740] p 951 
(b) Application of Rules [§ 741] p 952 
7. Objections or Exceptions to Failure or Refusal To Instruct [§ 742] p 954 
8. Effect of Failure To Object or Except [§§ 743-744] p 956 
a. In General [§ 743] p 956 
b. Particular Objections Waived [§ 744] p.957 
Il. Construction and Operation [$$ 745-777] p 958 © 
1. In General [§ 745] p 958 ; 
2. Inadvertent Errors and Omissions [§ 746] p 959 
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3. Construction as Whole [§§ 747-762] p 960 
a. In General [§ 747] p 960 
b. Errors and Omissions [§§ 748-750] p 967 
(1) Errors [§ 748] p 967 
(2) Omissions [§ 749] p 970 
(3) Nature of Error or Omission [§ 750] p 971 
ce. Issues and Theories of Case [§§ 751-754] p 972 
(1) In General [§ 751] p 972 
(2) Negligence [§§ 752-754] p 975 
(a) In General [§ 752] p 975 
(b) Contributory Negligence [§ 753] p 977 
(c) Assumption of Risk [§ 754] p 979 
d. Evidence [§§ 755-758] p 979: 
(1) In General [§ 755] p 979 
(2) Presumptions [§ 756] p 979 3 
(3) Burden of Proof [§ 757] p 979 
(4) Weight and Sufficiency [§ 758] p 980 
e. Invasion of Province of Jury [§§ 759-760] p 981 
(1) In General [§ 759] p 981 
(2) Credibility of Witnesses [§ 760] p 981 
f. Damages [§ 761] p $82 
ge. Definition and Application of Terms [§ 762] p 983 s 
4. Cure of Error [§§ 763-776] p 983 
a. By Other Instructions [§§ 763-775] p 983 
(1) In General [§ 763] p 983 
(2) Issues and Theories of Case [§§ 764-767] p 990 
(a) In.General [§ 764] p 990 
(b) Negligence [§§ 765-767] p 993 
‘aa. In General [§ 765] p 993 
bb. Contributory Negligence [§ 766] p 997 
cc. Assumption of Risk [§ 767] p 999 
(3) Evidence [§§ 768-771] p 1000 
(a) In General [§ 768] p 1000 
(b) Presumptions [§ 769] p 1000 
(c) Burden of Proof [§ 770] p 1001 
(d) Weight and Effect [§ 771] p 1002 
(4) Invasion of Province of Jury [§\§ 772-773] p 1003 
(a) In General [§ 772] p 1003 
(b) Credibility of Witnesses [§ 773] p 1004 
(5) Damages and Amount of Recovery [§ 774] p 1004 
(6) Definition and Application of Terms [\ 775] p 1006 
b. By Withdrawal or Correction [§ 776] p 1007 
5. Construction of Particular Instructions [§ 777] p 1008 


IX. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OF JURY [§§ 778-845] p 1008 
A. Attendance and Custody in General [§§ 778-784] p 1008 
1. Presence of Jury during Proceedings [§ 778] p 1008 
2. Officer in Charge of Jury [§ 779] p 1009 
3. Separation of Jury [§§ 780-784] p 1009 
a. Under Direction or Leave of Court [§§ 780-781] p 1009 
(1) Before Final Submission [§ 780] p 1009 
(2) After Final Submission [§ 781] p 1010 
b. Without Direction or Leave of Court [§ 782] p 1010 
ce. Asking Counsel if They Object to Separation [§ 783] p 1011 
d. Admoxition to Jury on Separation [§ 784] p 1011 
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B. Conduct of Jurors and Others Affecting Them Generally [§§ 785-805] p 1011 
1. In General [§§ 785-788] p 1011 
a. Effect of Misconduct in General [§ 785] p 1011 
b. Conduct of Parties, Relatives, or Friends [§ 786] p 1012 
ce. Conduct of Officers [§ 787] p 1012 
d. Conduct of Counsel [§ 788] p 1012 
2. Taking of Notes and Memoranda by Jurors [§ 789] p 1012 
3. Communications, Associations, and Contacts between Jurors and Others [§§ 790-797] p 1013 
. Third Persons in General [§ 790] p 1013 
. Parties, The Friends, and Relatives [§ 791] p 1013 
. Attorneys and Agents of Parties [§ 792] p 1014 
Witnesses [§ 793] p 1014 
. Other Jurors [§ 794] p 1014 
. Officer in Charge [§ 795] p 1015 
. Presence of Others in Jury Room [§ 796] p 1015 
. Newspaper Reports or Comments on Case [§ 797] p 1015 
4. Miscellaneous Remarks of Jurors during Trial [§ 798] p 1016 
5. Obtaining Evidence or Knowledge by Unauthorized Means [§§ 799-800] p 1038 
a. In General [§ 799] p 1016 
b. Unauthorized View or Inspection [§ 800] p 1017 
. Premature Formation and Expression of Opinion [§ 801] p 1017 
. Use of Refreshments and Intoxicating Liquors [§ 802] p 1017 
. Disclosure of Contents of Sealed Verdict [§ 803] p 1018 
9. Requesting Voluntary Action of Successful Party [§ 804] p 1018 
10. Method of Determining Jurors’ Conduct [§ 805] p 1018 
C. Deliberations and Manner of Arriving at Verdict [§§ 806-832] p 1018 
1. In General [§ 806] p 1018 
2. Duty To Agree and Heed Arguments of Other Jurors [§ 807] p 1019 
3. Length of Deliberation and Necessity for Retirement [§ 808] p 1019 
4. Food and Rest during Deliberations [§ 809] p 1020 
5. Discussion and Consideration of Evidence and Issues Submitted by Instructions [§ 810] 
p 1020 
6. Discussion and Consideration of Matters Not in Evidence or Issue Generally [§ 811] p 1021 
7. Discussion and Consideration of Personal Experiences or Knowledge as to Material Matters 
[§§ 812-814] p 1021 
a. In General [§ 812] p 1021 
b. General Knowledge on Matters of Common Knowledge [§ 813] p 1023 
c. Knowledge Derived from View or Inspection [§ 814] p 1024 
8. Misrepresentations by Jurors [§ 815] p 1025 
9. Papers and Articles Which May Be Taken or Sent to Jury Room [§§ 816-826] p 1025 
a. In General [§§ 816-820] p 1025 
(1) General Rule [§ 816] p 1025 
(2) Papers, Documents, and Articles in Evidence [§§ 817-819] p 1026 
(a) In General [§ 817] p 1026 
(b) Depositions [§ 818] p 1027 
(c) Papers Attached to Depositions [§ 819] p 1028 
(3) Papers and Articles Not in Evidence [§ 820] p 1029 
Instructions [§ 821] p 1030 
Pleadings [§ 822] p 1030 
Law Books and Dictionaries [§ 823] p 1032 
Verdicts on Former Trial of Same Case [§ 824] p 1032 
Minutes and Stenographer’s Notes of Testimony [§ 825] p 1032 
ge. Models and Maps [§ 826] p 1032 
10. Experiments by Jury and Use of Magnifying Glass or Mechanical Device [§ 827] p 1033 
11. Consideration and Decision of Special Interrogatories or Special Issues [§ 828] p 1033 
12. Arriving at Verdict by Chance, Compromise, or Taking of Average [§§ 829-832] p 1033 
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a. In General [§ 829] p 1033 
b. Compromise Verdicts [§ 830] p 1034 
ce. Quotient Verdicts or Averaging Estimates of Jurors [§ 831] p 1035 
d. Averaging Estimates of Witnesses [§ 832] p 1037 
D. Communications between Judge and Jury after Submission [§ 833] p 1039 
E. Further Instructions, and Rereading Instructions, after Submission of Cause [§§ 834-839] p 1039 
1. Authority and Duty To Instruct [§§ 834-836] p 1039 
a. On Court’s Own Motion [§ 834] p 1039 
b. On Request of Jury [§ 835] p 1039 
ce. On Request of Counsel [§ 836] p 1040 
2. Restating or Rereading Instructions [§ 837] p 1041 
3. Requisites and Sufficiency [§ 828] p 1041 ° 
4. Necessity That Instructions Be Given in Open Court and in Presence of Counsel or Parties 
[§ 839] p 1042 r 
F. Restating Evidence and Reading Minutes of Testimony or Allegations of Pleadings to Jury [§ 840] 
; p 1044 
G. Urging or Coercing Agreement [§§ 841-843] p 1046 
1. In General [§ 841] p 1046 
2. Statements or Acts Regarded as Proper and Noncoercive [§ 842] p 1047 
3. Coercive and Improper Statements or Acts [§ 843] p 1049 
H. Discharge for Fatlure To Agree [§ 844] p 1051 
I. Objections and Exceptions [§ 845] p 1051 


X. VERDICT AND FINDINGS OF JURY [§{§ 846-979] p 1053 
A. In General [§§ 846-868] p 1053 
1. Definitions, Nature, Purposes, and Distinctions [§§ 846-852] p 1053 
a. Verdict [§ 846] p 1053 
b. General Verdict [§ 847] p 1053 
e. Special Verdict [§ 848] p 1054 
d. Verdict Subject to Opinion [§ 849] p 1055 
e. Conditional Verdict [§ 850] p 1055 
f. Special Issues [§ 851] p 1056 
g. Special Findings [§ 852] p 1056 
2. Sealed Verdict [§§ 853-855] p 1056 
a. What Constitutes [§ 853] p 1056 
b. Directions as to Sealing [§ 854] p 1056 
ce. Opening [§ 855] p 1057 
3. Rendition and Reception [§§ 856-868] p 1057 
. When Received; Adjournments [§ 856] p 1057 
. Where and by Whom Received [§ 857] p 1057 
. Necessity of Presence of Party or Counsel [§ 858] p 1058 
. Who Must Read Verdict [§ 859] p 1059 
. Affirming or Publishing Verdict [§ 860] p 1059 
. Poll of Jurors [§§ 861-865] p 1059 
(1) Right [$$ 861-862] p 1059 
(a) Im General [§ 861] p 1059 
(b) Waiver [§ 862] p 1060 
(2) When Request Must Be Made [§ 863] p 1060 
(3) Mode of Poll [§§ 864-865] p 1060 
(a) Questions [§ 864] p 1060 
(b) Answers [§ 865] p 1060 
g. Dissent or Disagreement of Jurors [§ 866] p 1061 
h. Inquiry as to Grounds of Verdict [§ 867] p 1061 
i. Resubmission of Cause [§ 868] p 1062 
B. General Verdict [§§ 869-917] p 1062 
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. Propriety and Necessity [§ 869] p 1062 
. Preparation and Formulation [§§ 870-871] p 1062 


a. In General [§ 870] p 1062 
b. Necessity of Reducing to Writing [§ 871] p 1063 


. Assent of Required Number of Jurors [§ 872] p 1063 
. Signature [§ 873] p 1065 
. Certainty and Definiteness; Informality [§§ 874-876] p 1065 


a. In General [§ 874] p 1065 
b. Amount of Recovery [§ 875] p 1067 
ce. Interest [§ 876] p 1069 


. Designation of Parties [§§ 877-878] jp 1070 


a. In General [§ 877] p 1070 
b. Severance [§ 878] p 1072 


. Responsiveness to Issues and Evidence [§ 879] p 1074 
. Several Counts or Issues [§§ 880-884] p 1076 


a. In General [§ 880] p 1076 

b. Single or Separate Pleas [§ 881] p 1078 

ce. Defective, Immaterial, or Inconsistent Counts or Issues [§ 882] p 1078 
d. Counterclaim, Sei-Off, and Payment [§ 883] p 1080 

e. Applicability and Sufficiency of Evidence [§ 884] p 1081 


. Amount of Recovery [§§ 885-887] p 1082 


a. In General [§ 885] p 1082 
b. Interest [§ 886] p 1083 
ce. Apportionment of Damages [§ 887] p 1084 


. Surplusage [§ 888] p 1085 
11. 
12. 


Disregard of Instructions [§ 889] p 1086 
Amendment or Correction [§§ 890-903] p 1089 
a. By Jury [§§ 890-893] p 1089 
(1) In General [§ 890] p 1089 
(2) Under Advice, Direction, or Sanction of Court [§ 891] p 1089 
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(3) After Sealing or Recording of Verdict and Discharge or Separation of Jury 


[$ 892] p 1092 

(4) Place of Making Amendment or Change [§ 893] p 1094 

b. By Court [§§ 894-902] p 1094 

(1) In General [§ 894] p 1094 

(2) Time of Amendment or Correction [§ 895] p 1097 

(3) Amendment and Correction as to Particular Matters [§§ 896-902] p 1097 
(a) Desiynation of Parties [§ 896] p 1097 
(b) Several Counts or Issues [§ 897] p 1098 


(c) Amount of Recovery, Interest, and Attorney’s Fees [§§ 898-902] p 1098 


aa. In General [§ 898] p 1098 
bb. Increasing Amount of Recovery [§§ 899-901] p 1099 
(aa) In General [§ 899] p 1099 
(bb) Addition of Interest [§ 900] p 1100 
(cc) Addition of Attorney’s Fees [§ 901] p 1100 
ec. Reduction from Amount of Recovery [§ 902] p 1100 
c. By Attorneys and Others [§ 903] p 1101 


13. Venire De Novo or Venire Facias De Novo [§ 904] p 1102 
14. Entry and.Record [S$ 905-906] p 1103 


a. In General [§ 905] p 1103 
b. Amendment or Correction of Record [§ 906] p 1103 


15. Construction and Operation [§§ 907-913] p 1104 


a. In General [§ 907] p 1104 

b. Construction in Connection with Record and Proceedings [§ 908] p 1104 
c. Issues and Facts Determined by General Verdict [§ 909] p 1106 

d. Conclusiveness [§ 910] p 1107 
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e. Particular Verdicts [§§ 911-913] p 1107 
(1) Consent Verdict [§ 911] p 1107 
(2) Verdict in Favor of Plaintiff [§ 912] p 1107 
(8) Verdict in Favor of Defendant [§ 913] p 1108 
16. Evidence Affecting Verdict [§§ 914-915] p 1108 
a. Affidavits and Testimony of Jurors To Sustain, Impeach, or Explain [§ 914] p 1108 
b. Affidavits and Testimony of Third Persons [§ 915] p 1110 
17. Objections and Exceptions [§§ 916-917] p 1110 
a. Right and Time To Object; Grounds [§ 916] p 1110 
b. Sufficiency and Scope of Objection [§ 917] p 1112 
C. Special Verdicts, Findings, and Interrogatories [§§ 918-979] p 1112 
1. Power and Duty of Jury [§§ 918-919] p 1112 
a. As to Special Verdict [§ 918] p 1112 
b. As to Special Interrogatories or Findings Accompanying General Verdict [§ 919] p 
aisle} 
2. Power and Duty of Court [§§ 920-923] p 1113 
a. As to Special Verdict [§§ 920-921] p 1113 
(1) In General [§ 920] p 1113 
(2) Propriety and Manner of Submission [§ 921] p 1115 
b. As to Special Findings or Interrogatories [§§ 922-923] p 1116 
(1) In General [§ 922] p 1116 
(2) Propriety or Duty of Submission [§ 923] p 1118 
3. Rights of Parties as to Submission of Different Theories [§ 924] p 1119 
4. Questions or Issues To Be Submitted [§§ 925-933] p 1120 
a. In General [§§ 925-927] p 1120 
(1) Special Issues [§§ 925-926] p 1120 
(a) In General [§ 925] p 1120 
(b) As Raised by Pleadings and Evidence [§ 926] p 1121 
(2) Special Interrogatories [§ 927] p 1127 
b. Special Issues or Interrogatories Unnecessary or Improper In General [§ 928] p 1129 
ce. As to Ultimate Facts [§ 929] p 1132 
d. As to Evidentiary Facts [§ 930] p 1133 
e 
f 


. Questions of Law or Mixed Law and Fact [§ 931] p 1134 
. Admitted or Uncontroverted Facts; Assuming Controverted Facts [§ 932] p 1135 
g. As to Damages or Amount of Recovery [§ 933] p 1137 
5. Requests for Special Verdict or Findings [§§ 934-938] p 1138 
a. Necessity and Sufficiency of Request [§ 934] p 1188 
b. Time for: Presenting Requests and Interrogatories [§ 935] p 1142) 
ce. Submission of Interrogatories or Issues to Counsel [§ 936] p 1143 
d. Questions Already Submitted [§ 937] p 1148 
e. Questions Included in, or Equivalent to, General Verdict [§ 938] p 1146 
6. Preparation and Form of Interrogatories or Issues [§§ 939-945] p 1146 
a. In General [§ 939] p 1146 
b. By Whom Prepared [§ 940] p 1152 
ce. Number of Interrogatories [§ 941] p 1152 
d. Conformity to Issues [§ 942] p 1152 
e. Interrogatories Covering More than One Matter of Fact [§ 943] p 1153 
f. Interrogatories Assuming Facts or on Weight of Evidence [§ 944] p 1157 
ge. Leading and Suggestive Interrogatories [§ 945] p 1159 
7. Submission of Interrogatories [§ 946] p 1160 
8. Amendment or Modification of Interrogatories [§ 947] p 1160 
9. Withdrawal of Interrogatories [§ 948] p 1160 
10. Sufficiency of Verdict or Findings [\§ 949-957] 2 1161 
a. In General [\§ 949-951] p 1161 
(1) Special Verdict [§§ 949-950] p 1161 
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(a) In General [§ 949] p 1161 
(b) Admitted or Uncontroverted Facts [§ 950] p 1163 
(2) Special Findings [§ 951] p 1163 
b. Definiteness and Certainty [§§ 952-953] p 1164 
(1) Special Verdicts [§ 952] p 1164 
(2) Special Findings [§ 953] p 1164 
ec. Ultimate and Evidentiary Facts and Conclusions [§§ 954-955] p 1165 
(1) In General [§ 954] p 1165 
(2) Matters Which Are Matters of Evidence, Fact, or Conclusions [§ 955] p 1166 
d. Assent of Required Number of Jurors [§ 956] p 1167 
.€. Authentication or Signature of Findings [§ 957] p 1167 
ll. Failure To Answer Interrogatories or Find Issues [§§ 958-962] p 1168 
a. In General [§ 958] p 1168 / 
b. Ard by Inference, Intendment, or Extrinsic Facts [§ 959] p 1170 
ce. Immaterial or Inconclusive Facts or Issues [§ 960] p 1170 
d. Adverse or Negative Findings, or Disagreement [§ 961] p 1171 
e. Returning Jury To Make Proper Answers [§ 962] p 1172 
12. Responsiveness and Conformity to Pleadings and Evidence [§ 963] p 1173 
13. Inconsistent Findings [§§ 964-968] p 1174 
a. In General [§ 964] p 1174 © 
b. Findings Inconsistent with General Verdict [§§ 965-968] p 1177 
(1) In General [§ 965] p 1177 
(2) Requisites of Special Findings [§ 966] p 1180 
(3) Determination of Consistency or-Inconsistency [§§ 967-968] p 1181 
(a) Construction and Presumptions [§ 967] p 1181 
(b) Matters Considered [§ 968] p 1182 
14. Surplusage [§ 969] p 1183 
15. Defects and Errors [§ 970] p 1183 
16. Amendment or Correction [§§ 971-972] p 1183 
a. In General [§ 971] p 1183 
b. Resubmission to Jury [§ 972] p 1184 
17. Venire De Novo [§ 973] p 1185 
18. Construction and Operation [§§ 974-977] p 1185 
a. Construction [§§ 974-976] p 1185 : 
(1) In General [§ 974] p 1185 
(2) Construction Together or As Whole [§ 975] p 1186 
(3) In Connection with Other Matters [§ 976] p 1186 
b. Conclusiveness and Effect [§. 977] p 1187 
19. Objections and Waiver Thereof [§ 978] p 1188 
20. Filing [§ 979] p 1189 


_ XI, TRIAL BY COURT [§§ 980-1169] p 1189 
' A. Hearing and Determination of Cause [§§ 980-1066] p 1189 
. In General [§ 980] p 1189 
. Use of General or Personal Knowledge [4 981] p 1190 
. Hearing Argument of Counsel [§ 982] p 1190 
Remarks and Conduct of Judge [§ 983] p 1190 
. Submission of Cause on Stipulation or Agreed Statement [§ 984] p 1191 
. Submission of Cause on Case States [§ 985] p 1191 
. Submission of Special Issues to Jury [§§ 986-1004] p 1191 
a. Power To Submit Issues [§§ 986-987] p 1191 
(1) In Actions [§ 986] p 1191 
(2) In Special Proceedings [§ 987] p 1192 
b. Discretion as to Whether Issues Shall Be Submitted [§ 988] p 1192 
c. Rules Governing Discretion [§ 989] p 1193 
d. Notice of, or Motion for, Submission [§§ 990-992] p 1193 
(1) Formal Requisites [§ 990] p 1193 
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(2) Time for Making [§ 991] p 1193 
(3) Service [§ 992] p 1194 
e. What Issues Will Be Submitted [§ 993] p 1194 
f. Framing and Settlement of Issues [§§ 994-995] p 1195 
(1) In General [§ 994] p 1195 
(2) Time of Framing and Settling [§ 995] p 1195 
g. Submission of Case for General Verdict [§ $96] p 1196 
h. Trial [$$ .$97-1003] p 1196 
(1) Im General [§ $97] p 1196 
(2) Instructions [§ 998] p 1196 
(3) Verdict or Findings [§§ 999-1003] p 1196 
(a) Form, Requisites, and Sufficiency [§ 999] p 1196 
(b) Operation and Effect [§§ 1000-1003] p 1197 
aa. Where Trial of Issues by Jury Not Matter of Right [§§ 1000-1002} 
p 1197 3 
(aa) In General [§ 1000] p 1197 
(bb) Adoption, Modification, Rejection, or Setting Aside [§§ 1001- 
1002] p 1199 
aaa. In General [§ 1001] p 1199 
bbb. Necessity for, and Effect of, Adoption [§ 1002] p 1199 
bb. Where Trial of Issues by Jury Matter of Right [§ 1003] p 1200 


i. Judgment [§ 1004] p 1200 
8. View or Inspection [§§ 1005-1008] p 1200 
a. Power or Duty To Make [§ 1005] p 1200 
b. Purpose for Which View or Inspection Permissible [§ 1006] p 1201 
ce. Method of Making [§ 1007] p 1202 
d. Change in Condition of Premisss [§ 1008] p 1202 
9. Reception of Evidence [§§ 1009-1017] p 1202 
a. In General [§ 1009] p 1202. 
b. Order of Proof [§ 1010] p 1203 
ce. Reopening Case [§§ 1011-1015] p 1204 
(1) Power To Reopen [§ 1011] p 1204 
(2) Application [§ 1012] p 1204 
(3) Noticé and Hearing [§ 1013] p 1205 
(4) Circumstances Authorizing Allowance or Denial of Application [§ 1014] p 1205 
(5) Stage of Trial at Which Case May Be Reopened [§ 1015] p 1206 
d. Opinion Evidence [§ 1016] p 1207 
e. Objections and Hxceptions and Rulings Thereon {§ 1017] p 1207 
10. Rulings on Weight and Sufficiency of Evidence [§§ 1018-1033] p 1208 
a. In General [§ 1018] p 1208 
b. Determination of Credibility of Witnesses and Weight Due Testimony [§ 1019] p 1209 
ce. Demurrer to Evidence [§§ 1020-1023] p 1210 
(1) Right To Demur [§§ 1020-1021] p 1210 
(a) In General [§ 1020] p 1210 
(b) On Agreed Statement of Facts [§ 1021] p 1210 
(2) Operation and Effect [§ 1022] p 1210 
(3) Motions Equivalent to Demurrers to Evidence [§. 1023] p 1211 
d. Dismissal or Nonsuit [§§ 1024-1032] p 1212 
(1), Power To Grant [§§ 1024-1025] p 1212 
(a) In Actions at Law [§ 1024] p 1212 
(b) In Equitable Actions [§ 1025] p 1212 
(2) Form and Requisites of Motion [§ 1026] p 1213 
(3) Stage of Trial at Which Motion Made [§ 1027] p 1213 
(4) Operation and Effect of Motion [§$ 1028-1029] p 1213 
(a) In Actions at Law [§ 1028] p 1213 
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(b) In Equitable Actions [§ 1029] p 1214 
(5) When Granted or Refused [§ 1030] p 1214 
(6) Determination and Disposition of Motion [§ 1031] p 1215 
(7) Objections and Exceptions [§ 1032] p 1215 
e. Directing Verdict [§ 1033] p 1216 
11. Declarations of Law [§§ 1034-1054] p 1216 
a. In General [§ 1034] p 1216 
. Purpose [§ 1035] p 1217 
. Analogous to Instructions to Jury [§ 1036] p 1218 
. Form, Requisites, and Sufficiency [§§ 1037-1044] p 1218 
(1) In General [§ 1037] p 1218 
(2) Applicability to Pleadings and Evidence [§§ 1038-1041] p 1218 
(a) In General [§ 1038] p 1218 
(b) Inapplicable to Facts Found [§ 1039] p 1219 
(ec) Ignoring or Bxcluding Evidence [§ 1040] p 1219 
(d) Ignoring Issues, Theories, or Defenses [§ 1041] p 1219 
(3) Assumption of Facts [§ 1042] p 1219 
(4) Hypothesizing Evidence [§ 1043] p 1220 
(5) Limiting to Propositions of Law [§ 1044] p 1220 
e. Requests [§§ 1045-1054] p 1220 ° 
(1) In General [§ 1045] p 1220 
(2) Time for Making [§ 1046] p 1220 
(3) Withdrawal [§ 1047] p 1221 
(4) Allowance or Refusal [§§ 1048-1053] p 1221 
(a) In General [§ 1048] p 1221 
(b) Declarations Good in Part and Bad in Part [§ 1049] p 1222 
(ce) Length and Number of Declarations [§ 1050] p 1222 
(d) Declarations Covered by Other Declarations Given [§ 1051] p 1222 
(e) Acts Tantamount to Allowance or Refusal [§ 1052] p 1222 
(f) Objections and Exceptions [§ 1053] p 1222 
(5) Modification [§ 1054] p 1222 
12. Decision [§§ 1055-1064] p 1222 
a. In General [§ 1055] p 1222 
b. Requisites [§§ 1056-1059] p 1223 
(1) In General [§ 1056] p 1223 
(2) Matters To Be Determined [§ 1057] p 1224 
(3) Writing and Signing [§ 1058] p 1224 
(4) Filing and Directing Entry of Judgment [§ 1059] p 1225- 
e. Time for Rendition and Filing [§§ 1060-1061] p 1225 
(1) In General [§ 1060] p 1225 
(2) As Affected by Constitutional or Statutory Provisions [§ 1061] p 1225 
d. Rendition in Absence of Counsel [§ 1062] p 1226 
e. Amendment [§ 1063] p 1226 
£. Objections and Exceptions [§ 1064] p 1226 
13. Verdict [§ 1065] p 1227 
14. Withdrawal of Submission and Appointment of Special Judge [9 1066] p 1227 
B. Findings of Fact and Conclusions of Law [§§ 1067-1169] p'1227 
1. Nature and Purpose [§ 1067] p 1227 
2. General Authority and Duty To Make [§§ 1068-1073] p 1227 
a. In General [§ 1068] p 1227 
b. In Particular Actions or Proceedings [§ 1069] p 1228 
c. In Particular Situations [§§ 1070-1073] p 1229 
(1) In General [§ 1070] p 1229 
(2) Agreed or Stipulated Facts [§ 1071] p 1229 
(3) Dismissal or Nonsuit [§ 1072] p 1230 
(4) Jury Trial [§ 1073] p 1230 
3. Waiver [§ 1074] p 1231 
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4, Time for Making [§ 1075] p 1231 
5. Facts and Conclusions To Be Found [§§ 1076-1080] p 1231 
a. Findings of Fact [§§ 1076-1079] p 1231 
(1) In General [§ 1076] p 1231 | 
(2) Matters in, or Not in, Issue [§§ 1077-1079] p 1232 
(a) In General [§ 1077] p 1232 
(b) Agreed, Admitted, or Undenied Matters [§ 1078] p 1235 
(c) Express, Implied, or Negative Findings [§ 1079] p 1235 
b. Conclusions of Law [§ 1080] p 1236 
6. Requests [§§ 1081-1086] p 1237 
Necessity [§ 1081] p 1237 
b. Time for Making [§ 1082] p 1238 
ce. By Whom Made [§ 1083] p 1239 
d 
@ 
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Form and Requisites [§ 1084] p 1239 
. Filing, Record, or Presentation [§ 1085] p 1240 
f. Ruling [§ 1086] p 1240 
7. Preparation and Form Generally [§§ 1087-1089] p 1242 
a. In General [§ 1087] p 1242 
b. Matters Constituting or Not Constituting [§ 1088] p 1243 
e. Preparation by or for Court [§ 1089] p 1243 
8. Separate Statements of Law and Facts [§§ 1090-1091] p 1244 
a. Necessity [§ 1090] p 1244 
b. Form and Requisites [§ 1091] p 1245 
9. Sufficiency Generally [§§ 1092-1101] p 1246 
a. In General [§ 1092] p 1246 
b. Definiteness and Certainty [§§ 1093-1094] p 1247 
(1) In General [§ 1093] p 1247 
(2) Lwo or More Matters [§ 1094] p 1249 
e. General or Specific Findings [§§ 1095-1097] p 1249 - 
(1) In General [§ 1095] p 1249 
(2) Special Findings Treated as General Finding [§ 1096] p 1250 
(3) General and Special Findings in Same Case [§ 1097] p 1250 
d. Hatrinsic Facts and Papers [§ 1098] p 1250 
e. Ultimate or Evidentiary Facts [§ 1099] p 1251 
f. Reference to Pleadings, Evidence, or Other Matters [§ 1100] p 1253 
2g. Conclusions of Law [§ 1101] p 1254 , 
10. Conformity to Pleadings, Issues, and Evidence [§§ 1102-1106] p 1255 
a. In General [§ 1102] p 1255 
b. Pleadings [§ 1103] p 1255 
e. Issues [§ 1104] p 1256 
d. Evidence [§ 1105] p 1257 
e. Agreed, Admitted, or Undenied Matters [§ 1106] p 1259 
11. Inconsistent Findings and Conclusions [§§ 1107-1112] p 1259 
a. In General [§ 1107] p 1259 
b. Conclusions of Law and Findings of Fact [§ 1108] p 1261 
ce. General and Special Findings [§ 1109] p 1261 
d. Ultimate and Probative Facts [§ 1110] p 1261 
e. Additional Findings [§ 1111] p 1262 
f. Findings by Jury on Special Issues [§ 1112] p 1262 
12. Defects and Errors [§ 1113] p 1262 
13. Amendment or Correction [§§ 1114-1130] p 1263 
a. Power of Court [§ 1114] p 1263 
b. Time of Amendment [§§ 1115-1121] p 1264 
(1) Before Judgment [§ 1115] p 1264 
(2) After Judgment [§ 1116] p 1264 
(3) During or after Term [§ 1117] p 1264 
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(4) In Vacation [§ 1118] p 1265 
(5) Within Time for Motion for New Trial [§ 1119] p 1265 
(6) After Expiration of Time for Filing Findings [§ 1120] p 1265 
(7) Before Removal on Appeal [§ 1121] p 1265 
e. Grounds [§ 1122] p 1265 
d. Method of Seeking Amendment or Correction [§ 1123] p 1266 
e. Motions To Amend, Correct, or Otherwise Change [§§ 1124-1126] p 1266 
(1) Form and Sufficiency [§ 1124] p 1266 
(2) Time for Making [§ 1125] p 1266 
(3) Hearing [§ 1126] p 1266 
f. Amendment by Court Sua Sponte [§ 1127] p 1266 
g. Notice of Proposed Amendment [§ 1128] p 1267 
h. Curing Defect by Denial of Motion [§ 1129] p 1267 
i. By Whom Amendment or Correction May Be Made [§ 1130] p 1267 
14. Additional Findings [§§ 1131-1136] p 1267 
a. Power of Court To Make [§ 1131] p 1267 
b. Request [§ 1132] p 1267 \ 
e. Motion or Application [§ 1133] p 1268 
d. Hearing of Motion [§ 1134] p 1268 
e. When Granted or Refused [§ 1135] p 1268 
f. Form and Sufficiency of Additional Findings [§ 1136] p 1268 . 
15. Venire De Novo [§§ 1137-1139] p 1268 
a. In General [§ 1137] p 1268 
b. Time for Motion [§ 1138] p 1269 
e. Construction of Findings on Motion [§ 1139] p 1269 
16. Filing and Record [§§ 1140-1146] p 1269 
. Necessity [§ 1140] p 1269 
. What Constitutes Filing [§ 1141] p 1269 
. Demand or Request for Filing [§ 1142] p 1270 
. Time for Filing [§ 1143] p 1270 
. Nune Pro Tune Filing and Entry [§§ 1144-1145] p 1271 
(1) Filing [§ 1144] p 1271 
(2) Entry [§ 1145] p 1271 
f. Notice of Filing [§ 1146] p 1271 
17. Construction and Operation [§§ 1147-1159] p 1271 
a. General Rules [§§ 1147-1150] p 1271 
(1) Reasonable Construction and Ordinary Meaning [§ 1147] p 1271 
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(2) Construction with Reference to Pleading, Proof, Decision, Opinion and Record 


[§ 1148] p 1272 
(3) Construction in Support of Judgment [§ 1149] p 1272 
(4) Construction as Whole [§ 1150] p 1273 
b. Whether Findings of Fact or Conclusions of Law [§§ 1151-1153] p 1273 
(1) In General [§ 1151] p 1273 
(2) Construction To Support Judgment [§ 1152] p 1275 
(3) Effect of Characterization by Trial Court [§ 1153] p 1275 
e. Ultimate or Probative Facts [§ 1154] p 1276 
d. Implied and Negative Findings [§§ 1155-1158] p 1277 
(1) In General [§ 1155] p 1277 
(2) Implication To Support Judgment [§ 1156] p 1279 
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I. DEFINITION! 
[By Stanntey A. Hackett] 


[§ 1] A. In General. As used in its legal sense? 
with reference to judicial proceedings,’ “trial” is a 
familiar* common-law® term denoting a judicial ex- 
amination of the issues® in an action.? However, the 


term should be construed with its context’ and in 
connection with the particular matter to which it 
relates,® as it has different meanings!® and many of 
the definitions of it stated in judicial opinions are 


Other terms compared: 


Related terms Gened: 


Related terms defined:—Continued 


1. Cross references: ) : 
“Wair trial’ see Fair § 2. 


“Fearing” see Equity § 708; Hear- “Held for trial’ see Hold § 3. 
ing 29°C.J. p 285. “In, the trial” see In § 8, 
Inquisition 32 C.J. p 578 Mistrial 40 C.J. p 1229. 


p 425 note 68 lecslille New trial § 1. 
“On the trial’ see On § 21. 

“After the trial’ see After 2 C.J. p “Proceed to trial’ see Proceed 50 
398. C.J. p: 427. 

“Any trial, hearing, proceeding or “Public trial’ see Public § 92. 
investigation” see Any § 6. “Set the case for trial’ see Set § 14. 

“At the time of the trial” see At § “Speedy trial’ see Criminal Law § 
a; 


Procedure 50 C.J. 


794. 

“At the trial’ see At § 11. “Trial de novo” see Appeal and PEr- 
“Awaiting trial’ see Await 6 C.J. ror § 2645; Justices of the Peace 
§ 532 note 4 [a]. 


p 876. | d 
“Before trial” see Before 7 C.J. p “Trial term’ see post. 


1029. 2. Cousins v. Pereles, 172 N.W. 
“Before the trial commences” see | 953, 169 Wis. 438. 

Before 7 C.J. p 1029. 3. Denson v. Caddell, 77 So. 720, 
“Called for trial” see Call 9 C.J. p| 201 Ala. 194. - 

Fii9. 4 Glennon vy. Britton, 40 N.E. 594, 
“During the trial” see During 19 C.| 155 Ill. 232. 


J. p 840. 5. Miller v. Tobin, 18 F. 609. 
“Fair and impartial trial’ see Fair 6 Stewart v. Stewart, 62 N.E. 
1023, 1024, 28 Ind.App. 378. 
“Pair report of the trial” see Fair 7. State v. Dubray, 250 P. 316, 121 
Kan. 886; Spencer v. Thistle, 13 N.W. 


214, 13 Neb. 227, 229; Swan Tp. v. 
McClannahan, 42 N.E. 34, 53 OhioSt. 
4038, 411. 

[a] Similar definitions.—(1) ‘The 
formal examination of the matter in 
issue in a case before a competent 
tribunal.’”” Webster D. [quot Cross- 
land v. Admire, 24 S.W. 154, 118 Mo. 
87, 90 (quot Breed v. Hobart, 86 S. 
W. 108, 187 Mo. 140, 145)]. (2) ‘fhe 
judicial hearing upon the issues ina 
cause for the purpose of determining 
cod State v. Bergman, 37 Minn. 407, 

8. State v. Johnson, 124 N.W. 847, 
24 S.D. 590 

9. State v. Johnson, supra. 

Broad meaning of “trial? in rule 
permitting reception of evidence in- 
troduced. at previous trial see Bvi- 
dence § 511. 

What constitutes trial within stat- 
bc apreaaene cack trial fee see Costs 

10. Holman v. Bridges, 140 S.B. 
886, 165 Ga. 296; State v. Pacific Live 
Stock.Co., 182 P..828, 93 Or. 196: 

[a] Particular meanings. — (1) 
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limited to, and controlled by, the particular ques- 
tions of procedure under consideration in those opin- 
In a general sense, the term “trial” means 
the investigation and decision of a matter in issue be- 
tween parties before a competent tribunal,!? in- 
cluding all the steps taken in the case from its sub- 
mission to the court or jury to the rendition of 
Also, the term is defined broadly and 
comprehensively in judicial decisions,t* as well as 
in codes and statutes,1® as the judicial examina- 
tion of the issues between the parties, whether they 
be issues of law or fact; but in a restricted sense 
it refers to and includes an investigation or ex- 
amination of facts or issues of fact only'® or, in 
other words, a trial on the merits.** 


TONS 


> 13 
judgment. 
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The: “trial’” re- 


“The application of the public peace] Rucker, 50 P. 484, 17 Wash. 600, 602. 


and dignity to private contention.” 
In re Hermann’s Will, 145 N.Y.S. 291, 
299, 83 Misc. 283. (2) “Proceedings 
in open court after the pleadings are 
finished and the case is otherwise 
ready.”’ Cristomo v. Director of 
. Prisons, 41 Philippine 368, 370. (3) 
“That part of a litigation which con- 
sists in the examination by the court 
of the point, the hearing of the evi- 
dence, if any, and the determination 
of the controversy or final submission 
of the cause for such determination.” 
Century D. [quot Phillips v. Vessells, 
(Del.) 126 A. 51]. (4) Other mean- 
ings see supra text and notes 6, 7; 
infra text and notes 12-17. 


11. State v. Johnson, 124 N.W. 847, 
24 S.D. 590. 
12. Burrill L. D. [quot Photo Cines 


Co. v. American Film Mfg. Co., 190 
IllApp. 124, 140]; Castellaw  v. 
Blanchard, 31 S.E. 801, 106 Ga. 97 
[quot Holman v. Bridges, 140 S.E. 
886, 165 Ga. 296, 298]; Bryant, wv: 
Mundorf, 179 N.W. 125, 189 Iowa 882. 

[a] Similar definition.—‘“‘The judi- 
cial investigation and determination 
of the issues between parties.” Cen- 
tury D. [quot Phillips v. Vessells, 
Cel) 1286 Av 51 Gulity C.. ka Sayre yi 
Co. v. Muse, 207 S.W. 897, 109. Tex. 
Spool, -4 AML Rs 6d. 

13. Ga.—Castellaw v. Blanchard, 
31 S.B. 801, 106 Ga. 97. 

Ind.—Jenks v. State, 39 Ind. 1; 
Lindley v. Kemp, 76 N.E. 798, 38 Ind. 
EAD eo Ds 

Mo.—Shanks Bros. v. Chicago Great 
Western R. Co., 273 S.W. 169. 

N.D.—State v. Hazledahl, 52 N.W. 

29 Pa.Dist. 


315, 2 N.D» 521, 16 LL. ReAs 150: 

Pa.—Com. v. Bossier, 
A 

Philippine.-Cristomo  v.' 
of Prisons, 41 Philippine 368. 

Wyo.—Griggs v. Meek, 261 P. 126, 
37 Wyo. 282 [reh den 264 P. 91, 37 
Wyo. 282]. 

Inclusion of particular matters see 
infra § 3. 

Conclusion of trial see infra § 2. 


Director 


14. Ariz.Miami Copper Co. v. 
Strohl, 130 P. 605, 14 Ariz. 410, 421 
[quot Cyc]. 


Del.—Phillips v. Vessells, 126 A. 51, 
2 W.W.Harr. 490 [cit Cyc]. 

Ill.— Glennon vy. Britton, 40 N.E. 
B94, 155 T1). 232: 

Kan.—State v. Clifton, 46 P. 715, 
57 Kan. 448, 449; Brookover v. Ester- 
Ty, 12 Kan. 149, 152. 

Re eS v. Ferguson, 92 S.W. 
ae v. Brown, 638 Mo. 439, 

N.Y.—Rogowski v. Brill, 132 N.Y.S. 
370, 372, 74 Mise. 472 [quot Cye]; 
Yorke Waist Co. v. Rainbow, 154 N.Y. 
eae Pach v. Gilbert, 9 N.Y.S. 546, 

N.D.—Grand Forks Second Nat. 
Bank v. St. Thomas First Nat. Bank, 
76 N.W. 504, 8 N.D. 50, 55 

Or.—Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., 173 P. 265, 


SINNOTT LY, 
Wash.-——J. F. Hart Lumber Co. v. 


{a] Like definitions.—(1) “The 
examination before a competent 
tribunal, according to the law of the 
land, of the facts or law put in issue 
in a cause, for the purpose of de- 
termining such issue.” Tregambo v. 
Comanche Mill, ete., Co., 57 Cal. 501, 
505 [quot City of Pasadena v. Super- 
ior Court in and for Los Angeles 
County, 298 P. 968, 212 Cal. 309, 313; 
Goldtree v. Spreckels, 67 P. 1091, 135 
Cal. 666, 669; Finn v. Spagnoli, 7 P. 
T4600) Calacso0s osc Sacer exe nels 
Carleton v. District Court of Lewis 
and Clark County, 82 P. 789, 33 Mont. 


138; 1146, 08 SAnn.Cas. (7525. in re 
Chauncey, 32 Hun (N.Y.) 429, 431; 
Pratley v. Sherwin-Williams Co., 


(Tex.Civ.App.) 21 S.W.(2d) 321, 322; 
Black L. D. [quot Crossland v. Ad- 
mire, 24 S.W. 154, 118 Mo. 87, 911]; 
Bouvier L. D. [quot State v. Collins, 
62, 2A 1020} 2 7 SRL. 41:93" Cousins v.~ 
Pereles, 172 N.W. 953, 169 Wis. 438, 
440; Griggs v. Meek, 261 P. 126, 37 
Wyo. 282 (reh den 264 P. 91, 37 Wyo. 
282)]. To same effect State ex rel. 
Montana Cent. R. Co. v. District Court 
of Eighth Judicial Dist., 79 P. 546, 32 
Mont. 37. (2) “The final examina- 
tion and decision of matter of law 
as well as facts, for which every 
antecedent step is preparation.” Har- 
ris v. Pudney, 158 N.Y.S. 440, 441, 93 
Mise. 470. To same effect Carpenter 
V. Winn, sticsCt. 6838, 221) US) 5383, 55 
L.Ed. 842. (3) “A judicial examina- 
tion of an issue of law or fact raised 
by demurrer or plea.’’ Mathews v. 
Clayton County, 79 Iowa 510, 512. (4) 
The consideration, investigation, and 
determination of issues of either law 
or fact, or both.” Denson v. Caddell, 
77 So. 720, 201 Ala. 194, 196. 

[b] “It is well settled that a trial 
need not involve the determination of 
a fact, but may consist solely or par- 
tially in the determination of an is- 
sue of law.” City of Pasadena v. 
Superior Court of Los Angeles 
County, 298 P. 968, 212 Cal. 309, 313. 

_15. See code and statutory provi- 
sions. 

[a] Under strict construction of 
such a code definition, ‘‘a trial in- 
volves the judicial examination of all 
the issues of law and fact in an ac- 
tion.” Darling v. Atchison, T. & S. F. 
Ry. Co., 93 BP. 612, 76 Kan. 8938, 895. 

16. Stockton Iron Works v. Wal- 
ters, 123 P. 240, 18 Cal.App. 373; Da- 
vis v. Smith, 66 S.H. 401, 4038, 7 Ga. 
App. 192; Board of Com’rs of Stokes 
County v. George, 109 S.E. 77, 182 N. 
C. 414; State v. Hazledahl, 52 N.W. 
315, 2 N.D. 522,146 LiReA. 150: 

[a] Restricted definitions. — (1) 
“The examination of the matter of 
fact in issue.’ 3 Blackstone Comm. 
p. 330 [quot Castellaw v. Blanchard, 
31 S.E. 801, 106 Ga. 97, 100 (quot 
Holman v. Bridges, 140 S.E. 886, 165 
Ga. 296, 298; Durrence v. Cowart, 129 
S.E. 26, 160 Ga. 671, 672); Griggs v. 
Meek, 261 P. 126, 37 Wyo. 282, 291 
(reh den 264 P. 91, 87 Wyo. 282)]. To 
same effect Carpenter v. Winn, 31 S. 
Ct. 688, 221 U.S. 533, 55 L.Ed. 842. 


[§§ 1-2 


ferred to in some statutes is one in which the par- 
ties have participated;1® but the term is not al- 
ways so restricted.'® 

[§ 2] B. Beginning and Conclusion. When a trial 
commenees is a difficult question.?° 
be said to have commenced when all of the pre- 
liminary questions have been determined and the 
jury, or the court in the absence of a jury, enters 
on the examination of the facts for the purpose of 
determining the controversy.” 
authorities, the trial begins when any controverted 
question of law or fact is presented to the court 
for determination ;?? 
thorities, a trial does not commence until an issue 
of fact is joined.?* At any rate, there is no trial be- 


A trial may 


According to some 


but, according to other au- 


(2) “The examination before a com- 
petent tribunal, according to the laws 
of the land, of the facts put in issue 
in a cause, for the purpose of de- 
termining such issue.” Harris v. 
Pudney, 158 N.Y.S. 440, 441, 93 Misc. 
470; Bouvier L. D. [quot Holman v. 
Bridges, 140 S.E. 886, 165 Ga. 296, 298; 
Hamano v. Miyake, 24 Hawaii 12, 14; 
Bush v. State, 128 N.E. 443, 189 Ind. 
467, 473; Com. v. Soderquest, 183 
Mass. 199, 201 (quot Marsch v. South- 
ern New England R. Corporation, 126 
N.E. 519, 235 Mass. 304, 307); Cross- 
land v. Admire, 24 S.W. 154, 118 Mo. 
87, 91 (quot Breed v. Hobart, 86 S.W. 
108, 187 Mo. 140, 145); Barber Asphalt 
Pav. Co. v. Field, 112 Sow. 3, 182 Mo. 
App. 488, 491; Rogowski v. Brill, 132 
N.Y.S. 370, 372, 74 Misc. 472; State v. 
Pacific Live Stock Co., 182 P. 828, 93 
Or.) 196, 205]; SBurrili sepa haat 
Photo Cines Co. v. American Film 
Mfg. Co., 190 Ill.App. 124, 140]. (3) 
“The investigation of the matter of 
fact in issue.” Anderson L. D. [quot 
Castellaw v. Blanchard, 31 S.E. 801, 
106 Ga. 97, 100 (quot Durrence v. 
Cowart, 129 S.H. 26, 160 Ga. 671, 672); 
State v. Hazledahl, 52 N.W. 315, 2 N. 
D. 521, 524, 16 L.R.A. 150). (4) ‘An 
investigation into the facts according 
to the forms of law.’”? Hunter v. Dis- 
trict Court of Polk County, 102 N.W. 
156, 126 Iowa 357, 360. (5) ‘An in- 
vestigation under the direction and 
control of the state for the purpose of 
discovering the truth and establish- 
ing the facts upon which the sentence 
of the law may be pronounced.” Chi- 
cago, Ty HM. & Sve Ry Co. v. Collins: 
143 N.E. 712, 82 Ind.App. 41. (6) “A 
hearing and determination of the is- 
sues of fact involved.” Perrin v. Mil- 
ler, ‘169 P. 426, 42:7, 35 (CalvAppe 2295 
[b] “At common law the word 
‘trial’ meant the examination of the 
evidence and decision upon issues of 


eee Hamano v. Miyake, 24 Hawaii 
Te] ‘When used in connection with 


jury, the word “‘trial’? means the ex- 
amination of an issue of fact. State 
v. Hazledahl, 52 N.W. 315, 2 N.D. 521, 
16° LRA. £50, 

17. Hamano v. Miyake, 24 Hawaii 
12; State v. Pacific Live Stock Co., 
182 P. 828, 93 Or. 196. : 

[a] Ags used in contract, the term 
“trial” was construed to signify “a 
trial upon the merits, not a trial of is- 
sues of law only or the contesting of 
any motion to remand to or from the 
United States court.” Denson v. Cad- 
dell, 77 So. 720, 201 Ala. 194, 196. 

18. Acheson v. Inglis Bros., 135 
N.W. 6382, 155 Iowa 239. 


19. See infra § 3. 
20. Griggs v. Meek, 264 P. 91, 37 
Wyo. 282 


When trial in criminal case com- 
mences see Criminal Law § 2000. 


21. Griggs v. Meek, 264 P. 91, 37 
Wyo. 282. 
22. Murdica v. State, 137 P. 574, 


22 Wyo. 196. 

23. Mechanics Sav. Bank v. Hard- 
ing, (Kan.) 70. PP. 655; Haynes’ v. 
Smith, 119 P. 246, 29 Okl. 703;)' Bux- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fore an issue of law or fact is raised by the plead- 
ings.** The term “trial” contemplates a final dis- 
position of the controversy, either on the facts or 
on a question of law;?5 and, when once commenced, 
a trial does not end until ’the examination or in- 
vestigation is completed?® and a judgment can be 
entered.?7 

[§ 3] ©. Inclusion or Exclusion of Particular 
Matters.?° There is a trial where an answer is in- 
terposed, proof is taken, and a hearing is held as 
provided by law.?® Also, it may be said that a trial 
is had even though the jury disagree and are dis- 
charged and a mistrial is entered of record.?° How- 
ever, there are many matters incident to a case which 
the court must consider and pass on but which, taken 
alone, do not constitute a trial.34 Matters held not 
to constitute a trial include the granting of an al- 
lowance in a suit for divorce,?? the allowance of 
an amendment to the complaint before any demurrer 
has been filed, and before the judicial examination 
of the issues has begun,*? and the making of an 
order on an application for leave to answer.*4 Ex- 
cept where there is a trial de novo on appeal,?* the 
word “trial,” as commonly understood in practice, 
ineludes nothing beyond proceedings in the court 
in which the ease originated.®® 

Hearing and decision on demurrer under a broad 
definition of the term “trial’’,?” a submission to, and 
hearing, examination, and ‘determination by, the 
court of an issue of law raised by a demurrer is a 
trial°® by the court,?® or at least it is some sort of 
a trial*® or a trial for some purposes;*! but it may 
not be a trial within the meaning of a particular 
constitutional or statutory provision.‘? It is held 
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that there is a trial where a general demurrer to the 
petition or complaint is sustained,**? but that the 
overruling of a demurrer to the petition is not a 
part of the trial.*4 

Hearing and decision on motion.*> The term 
“trial” may include the submission of, and action 
on, a motion directed to, or based on, the pleadings,*® 
as well as a motion to set aside an order eranting 
a new trial*’ and a motion for judgment 1 in an equity 
action, after a verdict of the jury on special ques- 
tions;#® but a motion to quash a summons is not a 
part of the trial,*® and the hearing of a motion to 


correct the record of a judgment by a nune pro tune 


entry is not a trial.>° 

Determination of issue presented by plea of priv- 
ilege may well be regarded as a part of the trial.®! 

Dismissal or nonsuit. There is no trial in the 
ease of a voluntary nonsuit or discontinuance before 
submission of the case to the court or jury,®? and 
the same is true in the case of a dismissal for fail- 
ure to prosecute,®? but it is held that dismissal of 
the ease for lack of jurisdiction is a trial within 
the meaning of a particular statute.>4 

Stipulation between the parties as to the facts, 
dictated in the presence of the judge, has been 
held to constitute a trial.>® 

Default. There may be a trial where an issue is 
made by the pleadings and a party defaults by 
failing to appear;**® but the taking or hearing of 
evidence does not constitute a trial where defend- 
ant has defaulted by failing to plead.°* 

Striking case from list. It has been said that for 
a judge to strike a case before him off the list is a 
“trial” in the broad sense contemplated by an interim 


ton vy. Alton-Dawson Mercantile Co., 
90 P. 19, 18 Okd. 287. 

24. City of Pasadena v. Superior 
Court in and for Los Angeles County, 
298-P519638,,212 Cal. 309, 3135 City Tax 
Lien Co. v. Murray, 154 N.Y.S. 300, 91 
Misc. 119. 

“It seems fundamental to a proper 
concept of a trial that the determina- 
tion of the issue of fact or law in- 
volved should be an issue presented 
by the pleadings, that is, the determi- 
nation must be of an issue presented 
in the ease. . A, trial must 
necessarily involve the determination 
of some issue of fact or of law raised 
by the pleadings or directly connected 
therewith.” City of Pasadena v. 
Superior Court of Los Angeles Coun- 
ty, supra. 

Wecessity of issue to justify trial 
see infra § 4. 

25. Hancock Ditch Co. v. Brad- 
ford, 13 Cal. 637; Griggs v. Meek, 264 
P. 91, 37 Wyo. 282 [den reh 261 P. 
126,°37 Wyo. 282]. 

26. Griggs v. Meek, 261 P. 126, 37 
gas. 282 [reh den 264 P. 91, 37 Wyo. 
282]. 

27. Griggs v. Meek, 261 P. 126, 37 
BY XO: 282 [reh den 264 P. 91, 37 Wyo. 
282]. 


Judgment as part of trial see infra 
Bt 


Verdict as not ending trial in 
equity see Equity § 734. 


28. In criminal case see Criminal 
Law §§ 556, 711, 2022, 2069. 
29. Pines v. Heaslip, 174 N.Y.S. 


714, 106 Misc. 454. 

[a] Contested proceeding to pro- 
bate will is trial—In re Hermann’s 
Will, 145 N.Y.S. 291, 83 Misc. 283. 

Taking of depositions as part of 
trial see Depositions § 182. 


30. State v. Dowling, (Fla.) 107 
So. 267. 

31. Mathews v. Clayton County, 79 
Iowa 510. 


32. Stewart v. Stewart, 62 N.E. 


1023,.28 Ind.App. 378. 
[64 C. J.—3] 


33. Hillsboro Nat. Bank vy. Garba- 
rino, 161 P. 703, 82 Or. 405. 


34. Taylor vy. Taylor, 121 P.431, 
GLP OTs ile 
35. People v. McKamy, 143 P. 752, 


168 Cal. 531. 

Trial de novo on appeal generally 
see Appeal and Error §§ 2645-2661. 

36. Peo. v. McKamy, 143 P. 752, 
168 Cal. 531. 

Appeal as not part of trial see Ap- 
peal and Error § 28 note 36 [d]. 

37. See supra § 1. 

38. Holman v. Bridges, 140 S.E. 
886, 165 Ga. 296; Columbus Junction 
Tel. Co. v. Overholt, 102 N.W. 498, 126 
Iowa 579; McMurray v. St. Louis, 
TM Veer sot Re a CO Laos se avon ob Gat 
Mo.App. 133, 141; Baird v. Wallum, 
212 N.W. 215, 54 N.D. 925; Walker v. 
Maronda, 106 N.W. 296, 15 N.D. 68. 

“Tt is just as much a trial, within 
the legal sense of the word, when the 
court passes judgment upon the suf- 
ficiency of the facts alleged in the 
petition to constitute a cause of ac- 
tion—as done in this case—as if a 
number of witnesses had been exam- 
ined to substantiate the facts al- 
leged.”” McMurray v. St. Louis, I. M. 
& )S: RR, Co., supra: 

Hearing on demurrer as trial with- 
in meaning of removal statutes see 
Removal of Causes §§ 210, 211. 

39. State v.. Richardson, 85 P. 225, 
48 Or. 309, 8 L.R.A.N.S. 362. 

40. State v. Pacific Live Stock Co., 
182 P. 828, 93 Or, 196. 

41. Warm Springs Irr. Dist. v. 
Ben Live Stock Co., 173 P. 265, 89 


Ox : 

42. Holman v. Bridges, 140 S.E. 
886, 165 Ga. 296;, State v. Pacific Live 
Stock Co., 182 P: 828, 93 Or. 196. 

Spreckels, 67 P. 


43. Guldines., 'y, 
1091, 135 Cal. 666; McMurray v. St. 
ae ye) (Con ale oR Sow. 


Louis, I. M. & S 
479, 161 Mo.App. 133. 

44. Mechanics Sav. Bank y. Hard- 
ing, (Kan.) 70 P. 655. 


45. Hearing and ruling on motion 


for injunction or receivership as trial 
within meaning of removal statutes 
see Removal of Causes § 210. 

46. Columbus Junction Tel. Co. vy. 
Overholt, 102) N.W. 498, 126 Iowa 579; 
State ex rel. Montana Cent. R. Co. v. 
District Court of EHighth Judicial 
Dist., 79 P. 546, 32 Mont. 37. 

47. Gulf, C. & S. F. R. Co. v.. Muse, 
AG S.W. .89'7, 109) Dex.) °352)5 4 vagabe Ae 

Hearing and determination of mo- 
tion for new trial as parts of trial see 
New Trial § 433. 

48. Tefft v. Greenwich & G. R. Co., 
95 N.Y.S..205, 47 Misc.. 26. 

49. Buxton vy. Alton-Dawson Mer- 
cantile Co., 90 P. 19, 18 Okl. 287. 


50. Citizens’ Trust Co. v. Wheeler 
Can Co., (Ind.) 157 N.E. 441. 
51. Coalson yv. Holmes, 240 S.W. 


896, 111 Tex. 502. 

52. Shanks Bros. v. Chicago Great 
Western Re Cov, (Mo) 273 (Shwe deo: 
Harris v. Pudney, 158 N.Y.S. 440, 93 
Mise. 470. 


53. Travelers’ Ins. Co. v. Rabino- 
witz, 214 N.Y.S. 39, 126 Misc. 555; 
(N.Y.) 


apes ae v. Dick, 8 How.Pr. 
oe 


54. Lapof v. Rigerman, 214 N.Y.S. 
81, 126 Misc. 569 (decided without 
discussion). 

55. Youngsters’ 
Oliver, 180 N.Y.S. 2 

56. Bryant v. Mundorf, 179 N.W. 
125, 189 Iowa 882; Goldstein v. Dol- 
lard, 6d. N.S: 901, 902, 175. App. Div. 
413; Yorke Waist Co. v. Rainbow, 154 
N.Y.S. 990. 

Entry of default as trial within re- 
moval statutes see Removal of Caus- 
es § 210. 

57. Hamblin yv. Superior Court of 
Los Angeles County, 233 P. 337, 195 
Cal. 364, 43° ACL.R. 1509) City) Dax 
Lien Co. v. Murray, 154 N-Y.S. 300, 91 
Misc. 119. 

Inquiry of damages as not trial see 
Damages § 356 note 95 [b]. 


grrealty, Corp. v. 
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injunetion restraining defendants from doing certain 


acts until the trial of the aetion.°® 
Judgment, order, or decree. 


The term “trial” is 
broad enough to include any judgment, final order, 
or decree, not interlocutory in its nature, affecting 
the substantial rights of a party to a chancery suit 
or proceeding of an equitable nature.®°® 


TRIAL 


Hearing on attorney’s fee. 


[§§ 3-4 


While a hearing on 


the question of an attorney’s fee is a “trial” for 


various purposes,°°® it is not within a statute con- 
strued to refer to the main or final trial of the cause, 
rather than the trial of matters merely incident 
to and growing out of the litigation of the subject 
matter of the aection.®! 


II. NOTICE OF TRIAL AND PRELIMINARY PROCEEDINGS®? 


[§ 4] A. Condition of Cause. 
before it is at issue.%? 


tion of the time for filing one.** 


is not. abandoned.®7 


58. Scott-Elliott_v. Hatzic Prairie 
Co., 18 B.C. 668, 674, per Martin, J. 
A. (“it involves a final disposition of 
the litigation so far as a tribunal of 
first instance is concerned’). 

59. Thompson vy. Denton, 116 N.E. 
452, 95 OhioSt. 333; State v. Jones, 
116 N.E. 456, 95 OhioSt. 357. But see 


State v. Prestien, 113 N.E. 325, 93 
OhioSt. 423 (technically the word 
“trial’ does not necessarily include 


a judgment). 

60. Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., 173 P. 265, 89 
COigaiey, 

61. Warm Springs Irr. Dist. v. 
Pacific Live Stock Co., supra. 

62. Cross references: ! 
Notice of, and proceedings prelimina- 

ry to,trial: 

Before: 

Justice of peace see Justices of 
the Peace § 270. 

Referee see References §§ 111, 
112. 

Of: 

Criminal case see Criminal Law 

§§ 2001-2048. 

Issues between plaintiff and gar- 
nishee see Garnishment § 472. 
Place of trial see Venue [40 Cye 1]. 

63. U.S.—Alexandria v. Bowne, 1 
HiGasiNo: 180, f  Cranch@.c. 124: 
Schnertzel v. Purcell, 21 F.Cas.No. 
12,472, 1 CranchC.C. 246. 

Ill.— Beamesderfer v. Cermak, 203 
Tll.App. 294. 

Ind.—Neely v. Chinn, 8 Blackf. 84; 
Mahan v. Sherman, 8 Blackf. 63; 
Dunn v. Hall, 8 Blackf. 32; Shiel v. 
Ferriter, 7 Blackf. 574. 

lowa.—Barber Asphalt Paving Co. 
Veustandard Kire Ins. ‘Co... 237 NeW. 
1029, 157 Lowa 90; Smith v. Redmond, 
119 N.W. 271, 141 Iowa 105. But see 
Bliss v. Watson, 227 N.W. 108, 208 
Iowa 1199 (dictum to the contrary). 

Ky.—Sachs v. Hensley, 294 S.W. 
1073, 220 Ky. 2216, 230 [quot Cyc]. 

La.—Coltraro v. Lotuso, 84 So. 528, 
aoa, 50: 

W.Va.—Western Maryland Ry. Co. 
v. Cross, 114 S.H. 438, 92 W.Va. 9. 

[a] It is duty of trial court to 
“see that there is an issue involved 
before proceeding to try a case.”’ Col- 
lins v. Herd, (Tex.Civ.App.) 295 S.W. 
DOs sal Oe 

64. Henry Quellmalz Lumber & 
Mfg. Co. v. Roche, 223 S.W. 876, 145 
Ark. 38; Smith v. Redmond, 119 N.W. 
271, 141 Iowa 105; Coltraro v. Lotuso, 


Ordinarily, it is 
error to try a case, or call or assign it for trial, be- 
Thus, it is error to go to 
trial without a plea or answer before the expira- 
Also, it 1s error, 
over the objection of defendant,®° or in his ab- 
sence,** to proceed to trial in the absence of a repli- 
cation or reply to an affirmative plea or answer which 
However, a joinder of issue 
on the day the case is assigned for trial may be 
sufficient ;°8 it is not error to proceed to trial with- 
out a similiter;*® and where the parties proceeded 
to trial by agreement or without objection to the in-, 
completeness of the issues, the objection will be con- 
sidered, after verdict, as waived.*° Where the issues 


[By Stantey A. Hackett] 


84 So. 528, 147 La. 150; 
Wright, 3 Pa. 501. 
65. Maxwell v. Habel, 


510. 

Blake v. Miller, 8 N.E. 828, 118 
Ill. 500; Sachs v. Hensley, 294 S.W. 
1073, 220 Ky. 226, 230 [quot Cyc]: 

67. Globe Theatre & Amusement 
Co. v. Watt, 57 So. 201, 62 Fla. 196; 
Gunning v. Heron, 6 So. 856, 25 Fla. 
849; Benbow v. Marquis, 17 Fla. 441; 
McKinnon v. McCollum, 6 Fla. 376; 
Seavey v. Rogers, 69 Ill. 534; Riche- 
son v. Ryan, 15 Ill. 18; Maxwell v. 
Habel, 92 Ill.App. 510; Williamson v. 
American Reserve Bond Co.’s Receiv- 
Cie UO SE iS Oy MeO eis Dalia SET SE 
W. 1010, 142 Ky. 1; Metropolitan In- 
ner Circle R. Co. v. Metropolitan R. 
Co., 5 Ex.D; 196. 

68. Bullard v. Beck, 156 N.W. 385, 
174 Iowa 349. 

69. Hansberry v. Holloway, 163 N. 
E. 662, 332 Ill. 334 [rev 245 Ill. App. 
592]; Highley v. Metzger, 57 N.E. 811, 
186 Ill. 253 [aff 86 Ill. App. 573]; Gil- 
lespie v. Smith, 29 Ill. 473, 81 Am.D. 
328; Davis v. Ransom, 26 Ill. 100; 
Stumps v. Kelley, 22 Ill, 140; Hagen 
Paper Co. v. Hast St. Louis Pub. Co., 
190 Ill.App. 581 [aff 109 N.E. 979, 269 
Ill. 5385]; Swan v. Rary, 2 Blackf. 
(Ind.) 291. 

70. Beesley v. Hamilton, 50 Ill. 88; 
Bunker v. Green, 48 Ill. 243; Arm- 
strong v. Mock, 17 Ill. 166; Ellinger 
v. Caspary, 76 Ill.App. 523; Wheatley 
Buck & Co. v. Chicago Trust, etc., 
Bank, 64 Ill.App. 612 [aff 47 N.E. 711, 
ae Ill. 480]; Bass v. Smith, 61 Ind. 

[a] Underlying principle is that 
parties by consent may dispense with 
formal written issues. Barnett v. 
Graff, 52 Ill. 170; Kelsey vy. Lamb, 
559; Ensly v. Wright, 3 Pa. 


Ensly v. 
92 Tll.App. 


[b] Limitation of time for fram- 
ing’ issues.—Parties to an action can 
waive the statutory limitation as to 
time in which to frame the issues for 
trial, and by proceeding to trial by 
agreement or without objection the 
limitation will be deemed waived. 
Darrah v. Juel, 96 N.W. 166, 1 Neb. 
(Unoff.) 834. 

71. Lowe v. Edwards, 258 P. 891; 
126 Okl. 133; Southern Surety Co. v. 
Jones, 241 P. 727, 90 Okl. 285; Black- 
ert Vo uankfords L7G bab 320074 1@ las 
61; Childs v.. ‘(Cook)’ 174) Bs" 274 68 
Okl. 240; Chicago, R. I. & PL Ry. ‘Go. 
v. Pitchford, 143 P. 1146, 44 Okl. 197. 


are once made up, the trial is not necessarily to be 
delayed by a subsequent change in the issues,‘? the 
subsequent filing of new or amended pleadings‘? or 
the absence of defendant;7? and the court may ig- 
nore its order that the cause be remanded to rules 
to permit plaintiff to file an amended petition, if 
the record does not disclosethe filing of such peti- 
tion, and defendant is in court at the time the 
trial is had and does not object thereto.‘ 
Pending motion, demurrer, or exception. 
should not be tried before a motion directed to a 
pleading is disposed of ;7° but exceptions to this rule 
are sometimes recognized.*® A motion to compel the 
giving of security for costs is necessarily disposed 
of, within the meaning of the rule, when plaintiff 


A. case 


72. Ariz.—Pickwick Stages Corpo- 
ee ve. Hare, 295 P. 1109; 37 Ariz: 
Ga.—Wells v. Wells, 45 S.E. 669, 118 
Ga. 812. 
peat astor Vv. Hosick; 13° Kan: 

Ky.— Quigley v. Beam, 125 S.W. 727, 
137 Ky. 325; Burkholder v. Farmers’ 
Bank, 67 S.W. 832, 23 Ky.L. 2449. 

Okl.—Ray v. Richards & Conover 
Hardware. .Co.,. 272 BP. 1021. 733seOkl 
294; Lowe v. Edwards, 258 P. 891, 
126 Okl. 133; Levin Bros. v. MacDon- 
ald, 235 P. 1070, 110 Okl. 30; South- 
ern Surety Co. v. Jones, 214 P. 727, 90 
ORI 285; (Childs sv. (©ookis1 74 ep wouas 
68 Okl. 240; Chicago, R. I. & P. Ry. 
Co. v. Pitchford, 143 P. 1146, 44 Okl. 
197; Swope v. Burnham, 52 P. 924, 
6 Okl. 736. 

Wyo.—Baldwin vy. McDonald, 156 P. 
27, 24 Wyo. 108. : 

{a] Petition for ancillary relief.— 
The filing of a petition for equitable 
relief, as ancillary to a statutory gar- 
nishment proceeding, is nothing more 
in effect than an amendment of the 
original cause of action and does not 
necessarily postpone the trial of the 


case. Gunn y. Gunn, 30 S.E. 541, 103 
Ga. 607. 4 
{b] Fact that answer of inter- 


vener is made cross petition does not 
postpone the time of trial, where such 
eross petition does not change the 
only issue in the case. Forwood v. 
Forwood, 67 S.W. 842, 24 Ky.L. 18. 

73. Garza v. City of San Antonio, 
(Tex.Civ.App.) 214 S.W. 488 [rev on 
other grounds (Commn.App.) 231 S. 
Wis ONAL 

[a] Notice to counsel.—Proceed- 
ing with the trial in defendant’s ab- 
sence is no abuse of discretion. where 
defendant’s counsel have been noti- 
fied by letter of the day set for hear- 
ing. Richards v. Enlow Cattle Co., 
98 N.W. 659, 5 Neb. (Unoff.) 327. 


74. Nutter v. Sydenstricker, 11 W. 
Va. 535. 
75. Williamson y. American Re- 


serve Bond Co.’s Receiver, 1130 S.w. 
1072, 181 S.W. 1010,.140 Ky. 215, 142 
Ky. 1. 

76. See cases infra this note. 

[a] Motion directed to answer 
after time allowed for filing plead- 
ings.—Chicago, R. I. & P. Ry. Co. v. 
Pitchford, 143 P. 1146, 44 Oki. 197. 

[b] Motion to strike reply because 
filed out of time.—King vy. King, 141 
P. 788, 42 OK1. 405. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 4-6] 


gives a bond for costs.77 Also, an objection that the 
case should not be tried or allowed to remain on 
the docket for trial while a demurrer to the peti- 
tion is pending and undisposed of will not be sus- 
tained where the demurrer has necessarily been 
disposed of by the filing of an amended petition?’ 
or the demurrer is overruled nune pro tune on the 
day the objection is made.7® Where defendant files 
one exception after another instead of filing all at 
one time, the trial court’ may order the last excep- 
tion to stand as an answer and direct the clerk to 
consider the case at issue and place it on the call 
docket.*° 

In action against two or more persons a trial may 
be had as to one defendant on issues joined between 
him and plaintiff where: Other defendants have 
not been served with process and have not ap- 
peared;*! citations served on them have been 
quashed ;** they have been served but have not ap- 
peared and a default judgment has not been entered 
against them;%* or a demurrer by one of them, at- 
tacking the sufficiency of the complaint as against 
him alone, is undisposed of.8+ In the absence of 
a request by one defendant that the issues be closed 
as to another defendant, it is not error to proceed 
against the former defendant without closing the 
issues as to the latter defendant.§® Also, one de- 
fendant, by participating in the trial without ob- 
jection, waives his right to object that the ease is 
submitted to trial without first having been dis- 
missed as to other defendants who were not sum- 
moned.®° 
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Garnishees do not waive objection that the gar- 
nishment action is not at issue by permitting one of 
them to be examined as a witness where counsel 
states at the close of the testimony that all of it 
was taken under objection of counsel and such state- 
ment is consented to expressly by the court and tacit- 
ly by plaintiff.** 

[§ 5] B. Conclusion of Another Pending Trial. 
While it is improper,*® it is not beyond the power of 
the court®® nor necessarily ground for reversal,°®° 
to suspend a jury trial, try another case with all 
or part of the same jurors, and then resume and con- 
elude the first trial. The damage, if any, done 
by such procedure is to the rights of the parties in 
the first, and not the rights of the parties. in the 
second, case.°+ 

[§ 6] C. Order for Trial of Several Causes To- 
gether®?—1. Propriety. A court may order several 
causes pending before it to be tried together where 
they are of the same nature, arise from the same 
act, event, or transaction, involve the same or like 
issues and depend largely or substantially on the 
same evidence and a joint trial will not give one par- 
ty an undue advantage or prejudice the substantial 
rights of any party.®°* This is true not only where 
the parties in the several actions are the same,°* 
but also where some of the parties are different,®® 
as where the actions were brought by the same 
plaintiff or plaintiffs against different defendants®® 
or by different plaintiffs against the same defendant 
or defendants.°* The order may be made, although 


77. Merritt v. Kansas City, 
App.) 46 S.W. 275. 

78. Merritt v. Kansas City, supra. 

79. Dugas v. Southern Realty Co., 
161 S.E. 653, 44 Ga.App. 355. 

[a] In absence of further plead- 
ings after the overruling of a demur- 
rer, the case may be set for trial. 
ee Colachis, 274 P. 776, 35 Ariz. 
78. 

80. Egan v. Hotel Grunewald Co., 
64 So. 698, 134 La. 740. 

81. Scott Const. Co. v. Cobb, 159 
N.E. 763, 86 Ind.App. 699. 

82. Robertson v. Work, 270 S.W. 
1006, 114 Tex. 461. 

83. Hewey v. Andrews, 161 P. 108, 
82 Or. 448. 

84. Kemp Lumber Co. v. Stanley, 
160 P2351, 22-N.M. 198. 

Pe Seott -Const:.Go.2v, Cobb, 159 
N.E. 763, 86 Ind.App. 699. 

86. Harbison-Walker Refractories 
Co. v. McFarland’s Adm’r, 160 S.W. 
798, 156 Ky. 44 [dist Wright v. Bickel, 

* 58 Sow. 470, 22 Ky.L. 529]. 

87. Lehner v. Rudinger, 201 N.W. 
748, 185 Wis. 464. 

88. Anderson v. 
131, 63 Fla. 61, Ann.Cas.1913H 
Tribble v. Anderson, 63 Ga. 31. 

89. Witherlee v. Ocean Ins. Co., 
24 Pick. (Mass.) 67 (dictum). 

90. Anderson v. Caruthers, 58 So. 
131, 68 Fla. 61, Ann.Cas.1913E 7538. 


(Mo. 


Caruthers, 58 So. 
U53: 


91. Legnard Va iGraneiOos, a ootULL. 
App. 496. 

92. Cross references: 
Consolidation of actions: 

Generally see Actions §§ 308-367. 


Distinguished from trial of actions 
together see Actions § 308. 
Hearing causes together in equity see 
Equity § 713. 
Order of calling and hearing causes 
see infra §§ 55-61 


93. Ky.—Paducah Traction, Co.. Vs 
Walker’s Adm’r, 185 S.W. 119, 169 
Ky. 721. 


Pa.—Azinger v. Pennsylvania R. 
Comal Aresis26p Bas 242) 

S.c:— Cline v. Southern Ry. Co., 96 
Sum d325) 110 SC: 534. 

Te Casualty Co. v. 
Rockw: ull County, (Civ. App.) 300 S.W. 
148: San Antonio & A. P. Ry. Co. v. 


-Moerbe, (Civ.App.) 189 S.W. 128. 


Vt.—Yardley v. Rutland R. Co., 153 
AGeOd; CLOBr Wits 182. 

Wash.—Marcuson y. Nixon, 278 P. 
157, 152 Wash. 437. 

[a] Action that has been dis- 
missed may be consolidated with an- 
other action for trial, where the or- 
der of consolidation expressly sets 
aside the former order of dismissal. 
Hill v. Alexander, 125 S.W. 3338, 58 
Tex.Civ.App. 250. 

Rizo v. Burruel, 202 P. 234, 23 
137, 19 A.L.R. 823; Thompson 
v. Buice, 134 S.E. 308, 162 Ga. 556; 
Field v. Lang, 36 A. 984, 89 Me. 454. 

[a] Habeas corpus and adoption 
proceedings.—The court is authorized 
to hear together an application by a 
father for habeas corpus to recover 
custody of his child:and a petition by 
those having the child in custody for 
the legal adoption of the child, since 
both cases involve the same parties, 
and the evidence applicable in one 
would be relevant in the other. Rizo 
v. Burruel, 202 P. 234, 23 Ariz. 137, 19 


A.L.R: 8238. 

95. Lumiansky v. Tessier, 99 N.E. 
1051, 213 Mass. 182, Ann.Cas.1913B 
1049; Yardley v. Rutland R. Co., 153 
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{[a] Bule respecting actual con- 
solidation of causes that the parties 
must be the same (see Actions § 320) 
“does not obtain where several cases 
are merely tried together. . . . It 
is clearly apparent that the reason 
for requiring the parties to be the 
same in causes actually consolidated 
does not exist where causes are sim- 
ply tried together, but in all other 
respects retain their identity.” Yard- 
leyive Rutland Ri€o., 1582A5 195, 196, 
103 Vt. 182. 

{[b] “It is only under exceptional 
circumstances that cases where the 
parties are different can be tried to- 
gether without risk of prejudice to 
the rights of some of the litigants.” 
St..Louis, (1. M. & S: Ry. Co. Vv. Har- 
den, 103 S.W. 614, 83 Ark. 255, 258. 

96. New York Mut. L. Ins. Co. v. 
Hillmon, 12 S.Ct. 909, 145 U.S. 285, 36 
L.Ed. 706; Home Ins. Co. of New 
York v. Scott, 46 F.(2d) 10.[rev on 


other grounds 52 S.Ct. 72, 284 U.S. 
177, 76 L.Ed. 229]; Andrews v. Spear, 
1 F.Cas.No. 379, 4 Dill. 470; Wiede v. 
Insurance Co. of North America, 29 
F.Cas.No. 17,617; Walker v. Conn, 37 
S.E. 403. 112 Ga. 314; Western Assur. 
Con vi. Way, 2% SiHo 16798 "GarrT46: 
Cotton States Fertilizer Co. v. Gordon, 
159 S.E. 759, 43 Ga.App. 580; Robert- 
son v. Chesaperske & O. Rv. Co., 280 
S.W. 452, 213 Ky. 1; Waller v. Lee 
County, 220 S.W= 1071, 187 Ky. 84383 
Hutchison v. Ohio Valley Hlectric’ 
Ry... Co.,- 209 SW soo, So dev oO e 
Reid v. Nichols, 179 S.W.- 440, 166 
Ky. 423; Sullivan v. Boston Electrie 
Light Co., 63 N.E. 904, 181 Mass. 294; 
Springfield v. Sleeper, 115 Mass. 587. 

[a] Rule applied to: (1) Actions 
on fire insurance policies. Home Ins. 
Co. of New York v. Scott, 46 F.(2d) 


10-[rev on other grounds 52 S.Ct. 72, 
28400.S) Li 06. ted 229i \eeenC2) a, Age 


action against a newspaper for libel 
and an action against a reporter in- 
volving the same _ issues. Reid v. 
Nichols, 179 S.W. 440, 166 Ky. 423. 

97. U.S.—Woodstock Operating 
Gonporationssy, —Voune, “268 shelmenior 
Mankin v. Bartley, 266 F. 466 [cert 
ian: S.Ct. 7, 254 U.S. 631, 65 L.Hd. 
448]. 

Ark.—Catlett v. Bradley, 47 S.W. 
(2d), 15°85. Ark 612603) Moleomibey: 


American Surety Co., 42 S.W.(2d) 
765, 184 Ark. 449; Moore v. Rogers 
Wholesale Grocery Co., 8 S.W.(2d) 


457, 177 Ark. 993; 
So Ry.” Co. ove) Raines; 
90 Ark. 482. 

Ky. v. Kentucky Trac- 
tion & Terminal Co., 281 S.W. 1036, 
214 Ky. 36; Waller v. Lee County, 
220 S.W. 1071, 187 Ky. 848; Graham’s 
Adm’r v. Illinois Cent. R. Comes 
S.W. 60, 185 Ky. 370; . Hutchison -v. 
Ohio Valley Electric Ry. Co., 209 S. 
W. 355, 188 Ky. 396; Benge’s Adm’r 
v. Fouts, 174 S.W. 510, 163 Ky. 796; 
Anderson v. Sutton, 2 Duv. 480. 

Mass.—Bradford v. Boston & M. M. 
Rion Lis INGE 042 22 be Nass aloo. 
Witherlee v. Ocean Ins. Co., 24 Pick. 


GLO UTS eae emcee 
LOPES SWaee loo. 


Ins. 
Valley 


N.J.—Metropoijitan Casualty 
Co. of New York vy. Lehigh 
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defendants employ different counsel.98 Indeed, it 
is held or stated that such an order may be made 
even though there are differences in the character 
of the actions,’® the rights and liabilities of the par- 
tiest or the evidence. Where, in actions by differ- 
ent plaintiffs against the same defendant or defend- 
ants, the only difference is in respect of the issues 
of contributory negligence of the several plaintiffs,® 
the extent of the injuries or damages sustained 
by them,* or the evidence relating ther eto,§ the cases 
may be ordered to be tried together. Even where 
two actions are so inconsistent as to vital matters 
that, without a stipulation, the parties would be 
compelled to try them separately, yet where the par- 
ties stipulate that the actions shall be tried together 
before the same jury, there is no reason for the 
court to refuse to allow them to carry out their 
stipulation. However, two causes can be tried to- 
gether only by order of court or consent of the par- 
ties.7 The object of trying several cases together 
is to serve the convenience of the court and hti- 
gants® and avoid unnecessary costs, delay, and vexa- 
tion in the attainment and administration of jus- 
tice;® and, independent of statutory authority, a 
court of general jurisdiction has inherent power to 
order such a trial under proper circumstances.'° 


R. Co., 109 A. 748, 94 N.J.Law 236. ECG? 

N.Y.—Porter v. Lane Const. Corpo-|188 Mo.App. 193. 
ration,- 209 N.Y.S. 54, 212 App.Div. 
528 [aff 155 NiE. 881, 244 N.Y. 523]. 

N.C.—Pridgen v. Atlantic Coast 
Line R. Co., 164 S.E. 325, 203 N.C. 62; 
Fleming v. Holleman, 130 S.H. 171, 190 
N.C. 449; Miller v. Dunn, 124 S.B. 746, 
LSS NaC. 897; 

Wis.—Kiviniemi wv. MHildenbrand, 
231-N.W. 252, 201 Wis. 619. 

[a] Bule applied to separate ac-| the 
tions by: (1) The mother and the fa- 
ther of a minor, to recover for their 7. 
losses occasioned by the death of | 79, Ga. 617. 
the minor. Woodstock Operating 
Corporation v. Young, 268 F. 278. (2) 
Different persons for damages to 
property or for death or personal in- 
juries sustained in the same fire 
(Bradford v. Boston & M. M. R., 113 
N.E. 1042, 225 Mass. 129), (3) fire and 
explosion (Metropolitan Casualty Ins. 
Co. of New York vy. Lehigh Valley R. 
Co., 109 A. 748, 94 N.J.Law 236), (4) 
or automobile accident (Mankin v. 
Bartley, 266 F. 466 [cert den 41 S.Ct. 
7, 254 U.S. 631, 65 L.Ed. 448]; Hern- 
don v. Kentucky Traction & Terminal 
Co., 281 S.W. 1036, 214 Ky. 36; Gra- 
ham’s Adm’r v. Illinois Cent. R. Co.s 


ent plaintiffs 


proceedings 


cases). 


tions: 


215 S.W. 60, 185 Ky. 370; Kiviniemi 
vy. Hildenbrand, 231 N.W. 252, 201 Kooke oe Sr ae ay PRP v. Harden, 
Wis. 619). .W. 614, . 255; 
98. Springfield v. Sleeper, 115 Dye et ara Martling, 235 P. 
Mass. 587. sier, 99 N.E. 1051, 213 Mass. 182, Ann. 
99. Amusement Syndicate Co. v.|Ggs'1913e 1049 
Martling, 235 P. 126, 118 Kan. 370. a ; 


1. Azinger v. Pennsylvania R. Co., 
105 AL «87, 262 Pa. 242. 

2. Lumiansky v. Tessier, 99 N.E. 
1051, 213 Mass. 182, °' 188, Ann.Cas. fa] 
1913E 1049; Springfield yv. Sleeper, 
115 Mass. 587. 

“Where several causes are pending 
between the same or different parties 
which grow out of a single transac- 
tion or which involve an inquiry into 
the same event in its general aspects, 
although the details of evidence may 
vary materially in fixing responsibil- 
ity, the court may order them tried 
jtogether.” Lumiansky v. Tessier, 99 
N.H. 1051, supra. 

Sie oMarrar v. Hank, 9265 S.W. 487, 
205 Ky.. 89. 

4 Denver City Tramway Co. v. 
Norton, 4d" bY 5995/73 \GiCuag. i Saek-= 
son vy. Lactein Co., A200 Pris 209) Call 


36 C.C.A. 155; 


cases together. 


and expense.” 
183 Ky. 396, 399. 


couraged. 


5. American Window Glass Co. v. 


Noe, 158 EF. 77, 86 C.C.A. 133. N.W. 372. 
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Allen v. Dunham, 175 S.W. 135, 10. 
Compare Sachter v. 
Sachter’s Inc., 182 N.Y.S. 694 (where 
three separate actions by two differ- 
against different de- 
fendants in each action, in which dif- 
ferent attorneys represented the dif- 
ferent parties, were tried together by 
agreement, plaintiff in each case pro- 
ceeding to the point of resting before 
the defense of any of them was heard, 
cannot be 
tenanced as a trial). 

Howard v. Gregory, 4 S.E. 881, 
See Auerbach v. Lam- 
chick, 115 N.Y.S. 226 (plaintiff having 
brought two actions against the same 
defendant on the same written guar-|R., 
anty, it was error to dispose of both 
cases on the evidence taken in one, 
in the absence of any stipulation that 
both cases should be tried together, 
or that the one tried should govern 
the other, or that the evidence taken 
should be considered as taken in both 


Validity and construction of stipula- 


For consolidation of causes see Stipu- 
lations §§ 36, 83. 

To abide event of another suit see 
Stipulations §§ 24, 


Lumiansky v. Tes- 


Toledo, St. Louis & Kansas City 
R. v. Continental Trust Co., 95 F. 497, 13. 
St. Louis, cetey,. R.eCo, 
v. Harden, 103 S.W. 614, 83 Ark. 255. 14, 
Policy and practice.—(1) ‘It 2 
has long been the policy of this state 
and the practice of its courts as well, 15 
to prevent waste of time and unneces- 2 
sary expense in disposing of litigation 
by trying, when practicable, several 


upon which this practice is bottomed 
is that it prevents unnecessary delay 
Hutchison v. 
Valley Electric Ry. Co., 
(2) The practice 
is not only proper but should be en- 
Sheetinger vy. Dawson, 33 19. 
S.W.(2d) 609, 236 Ky. 571. 
order of consolidation for the purpose 
of trial is commendable where sub- 
stantial rights of the litigants are not 21. 
520. prejudiced thereby. 
Accident & Indemnity Co., (Wis.) 241 22. 


[§ 6 


Ordinarily, it rests in the discretion of the court; 
to grant or refuse an application to consolidate 
causes for trial;11 but there may be instances in 
which the application should be granted ;1? and there 
may be other instances in which causes should not 
be ordered to be tried together, over objection,t? as 
where one plaintiff, although he would be a compe- 
tent witness for himself, would not be a competent 
witness for another plaintiff,t* the interests of jus- 
tice seem more likely to be promoted by separate 
trials,t> or a trial together would tend to confuse 
court, counsel, and jury,'® put one party at a dis- 
advantage’? or deprive him of a substantial right 
to which he is entitled under the law.'* LHryror in 
ordering a trial of separate causes together is harm- 
less if the final result reached was right.1° 

Legal and equitable actions. In some jurisdic- 
tions a court is possessed of no power, independent 
of statute, to hear a law case with a chancery suit;?° 
but in other jurisdictions orders for the trial of 
legal and equitable actions together have been up- 
held. At any rate, where an action at law has been 
converted by an interpleader into an action in equity, 
it is not error to hear it and another action in inter- 
pleader together.?? 


Setting aside order. The court has power to set 
Yardley v. Rutland R. Co., 153 
A. 195, ae Vat oe 

11. U.S.—Williams S. S. Co. v. 
Wilbur, 9 F.(2d) 622 [aff The Will- 
faro, 9 F.(2d) 940, and cert den 46 S. 
Ct. 482, 271 U.S. 666, 70 L.Ed. 1140]; 
Turner v. Standard Ice & Fuel Co., 
292 F. 38; Woodstock Operating Cor- 
poration v. Young, 268 F. 278; Colum- 
bia-Knickerbocker Trust Co. v. Abbot, 
247 EB. 833, 160 C.C.A. 55 [cert den 39 
S.Ct. 6, 248 U.S. 558, 63 L.Ed. 420]. 

Ark. ~ Hous Setes “IRS (Gor * iva 
Harden, 103 S.W. 614, 83 Ark. 255. 

Ky.—Benge’s Aadm’r v. Fouts, 174 
Sow: 510, 163 Ky. 796: 

Mass.—Bradford y. Boston & M. M. 
113 N.B. 1042, 225 Mass, 129. 

N.H.—Kenalos v. H. V. Greene Co., 
128 A. 335, 81 N.H. 426. 

Pa.—Azinger v. Pennsylvania R. 
Co., 105 A. 87, 262 Pa. 242) 

S.C.— Bishop v. Bishop, 162 S.E. 
756, 164 S.C. 4938. 

Vt.—Yardley v. Rutland R. Co., 153 
Aero, 2 LOSMW Ee, BLS: 

Wash.—King v. Manson, 4 P.(2da) 
885, 165 Wash. 90; Shrive v. Andrews, 
271 P. 823, 149 Wash. 561. 

Wis.—Schmidt v. Riess, 203 N.W. 

862. 186 Wis. 574. 
52. [a] Discretion held not abused.— 
Robertson v. Chesapeake & O. Ry. Co., 
280 S.W. 452, 2138 Ky. 1; Farrar) wv. 
Hank, 265 S.W. 487, 205 Ky. 89; Burke 
v. Hodge, 97 N.EB. 920, 211 Mass. 156, 
Ann.Cas.1913B 381. 

12. Byrd v. State Highway De- 
partment, 156 S.E. 454, 159 S.C. 181. 
Paulk v. South Georgia Bldg. 
& Inv, Coy bi Sy 2 6a b2Ga64es 
Sheetinger v. Dawson, 33 S.W. 
CRG 236 Ky. 571 (husband and 
wife). 


coun- 


American 


Kimatian v. New Engiand 
Telephone & Telegraph Co., 141 A. 
331, 49 R.I. 146. 

16. Kimatian v. New England 
Telephone & Telegraph Co., supra. 

17. Sheetinger v. Dawson, 33 S.W. 
(2d) 609, 236 Ky. 571; Benge’s Adm’r 
V., Houts, 174. SoW. SiO Pies ky... 1916: 

18. Bishop v. Bishop, 162 S.E. 756, 
164 S.C. 4938. 

Thiebaud vy. Tait, 36 N.E. 525, 
138 Ind. 2388. 

20. Conway v. American Nat. Bank 
of Danville, 131 S.E. 808, 146 Va. 357. 
Shrive v. Andrews, 271 P. 823, 
149 Wash. 561. 

State Nat. Bank of St. Louis v. 
Anderson, (Mo.App.) 198 S.W. 511. 


The ground 


Ohio 
209 S.W. 355, 


(3) An 


Peck v. Hartford 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


eran 


a 


6-8) 


aside an order consolidating causes for trial.?* 

[§ 7] 2. Effect. The only effect of an order pro- 
viding that several actions shall be tried together 
is to consolidate the eases for the purpose of trial ;24 
it does not merge the several actions into one;2° 
each case retains its distinctive characteristics?® and 
remains ‘separate in respect of docket entries,27 
depositions previously taken in one cause,?’ ver- 
dicts,?° findings,?° judgments,*! proceedings to ob- 
tain an appellate review,*? and all other matters 
except the one of joint trial;** and if there is error 
in one ease only, it is fatal to the judgment in that 


ease** only.*® Likewise, the trial 


eases together by consent of all the parties does not 
It is within the dis- 
cretion of the trial judge at what time to submit each 


merge the cases into one.*6 


23. Boston Acme Mines Corp. v. 
Salina Canyon Coal Co., 3 F.(2d) 729. 

24. Brown v. Louisville, ete, R. 
Co. 43 S.B. 498,117 Ga. 222; Hutchi- 
son v. Ohio Valley Electric Ry. Co., 
209 S.W. 355, 183 Ky. 396. 

25. Brown v. Louisville, ete. R. 
Co., 43 S.E. 498, 117 Ga. 222; Hutchi- 
son v. Ohio Valley Electric Ry. Co., 
209 S.W. 355, 183 Ky. 396; Atkinson 
re Solenberger, Tee Ss Wed ad syd Le oY ae 


26. Amusement Syndicate Co. v. 
Martling, 235 P. 126, 118 Kan. 370; 
Hutchison v. Ohio Valley Electric Ry. 
Co., 209 S.W. 355, 183 Ky. 396; Ander- 
son vy. Sutton, 2 Duv. (Ky.) 480. 


27. Lumiansky v. Tessier, 99 N.E. 
ee 213 Mass. 182, Ann.Cas.19138H 

28. Atkinson v. Solenberger, 72 S. 
Wie gl Le, Vids 66.0. 

29. New York Mut. L. Ins. Co. v. 
Hillmon, 12 S.Ct... 909,-145 U.S. 285, 
36 L.Ed. 706; St. Louis; I. M. & S. Ry. 


Co. wv. Raines, 119 S.W. 266, 90 Ark. 


482; Lumiansky v. Tessier, 99 N.E. 
te 213 Mass. 182, Ann.Cas.1913E 
49, 
30. ‘Greenberg v. Marsh, 167 N.Y.S. 


102, 101 Misc. 18. [aff ‘170 N-Y.S.-1083, 
184 App.Div. 890]. 

31. New York Mut. L. Ins. Co. v. 
Pillimon,. 12 S.Ct. -909, 145--U:S.. 285, 
36 L.Ed. 706; St. Louis I. M. & §. 
1 Ee cho Cranes a Raines, 119° S.-W. 266, 90 
Ark. 482; Waller v. Lee County, 220 
S.w. 1071, 187 Ky. 848; Hutchison v. 
Ohio Valley Electric Ry. Co., 209 S.W. 
355, 183 Ky. 396; Lumiansky v. Tes- 
Sier, 99 N.E. 1051, 213 Mass. 182, Ann. 
Cas.1913E 1049. 

[a] Effect of pleadings on recov- 
ery.—-Where two actions between the 
same parties are not consolidated for 
trial but are merely tried at the same 
time on separate pleadings, defend- 
ant’s recovery, on a counterclaim in 
one action is not limited to the 
amount prayed for in a counterclaim 
in the other action. Hutchings v. 


Post, 265 P. 968, 90 Cal.App. 382. 
32. See Appeal and Error §§ 108, 
TS27, .2ud 6. 


33. Lumiansky v. Tessier, 99 N.BH. 


ne 213° Mass. 182, Ann.Cas.1913E 
1049. 

384 Anderson v. Sutton, 2 Duv. 
(Ky.) 480. 

35. Hutchison v. Ohio Valley Elec- 
ae Rye CoO., 209 S.W. 355,, 183 Ky. 
396. 

36. Valdosta Guano Co. v. Hart, 
47° S.Ey 212, 119 Ga. 909.. Wells v. 


Coker Banking Co., 39 S.E. 298, 113 
Ga. 857; Erwin v. Ennis, 31 S.E. 444, 
104 Ga. 444. 

37. Sullivan wv. Boston Electric 
Light Co., 63 N.E. 904, 181 Mass. 294; 
McMartin v. Taylor, 2 Barb. (N.Y.) 
356. 

38. Severance of actions see Ac- 
tions §§ 368-881. 

39. Separate trials in action of 
ejectment against several defendants 
see Hjectment § 268. 

40. U.S.—Denver v. Sherret, 88 F. 
226,) 01 C.C: A. 499, 

Cal.—Caldwell v. Regents of Uni- 
versity. of California, 170 P. 666, 35 
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of two or more 


Cal.App. 639. 
Ind.—Wright v. Stuart, 5 Blackf. 
120; Carpenter v. Crane, 5 Blackf. 


119; Massachusetts Bonding & In- 
surance Co. v. State, 149 N.E. 377, 82 
Ind.App. 377. 

Iowa.—Pearse v. Balm, 132 N.W. 
821, 152 Iowa 422; Reed v. Lane, 65 
N.W. 380, 96 Iowa 454. 

Kan.—Latham v. Brown, 29 P. 400, 
48 Kan. 190; Gregg v. Berkshire, 62 
P. 550, 10 Kan.App. 579. 

Ky.—Young v. Adams, 14 B.Mon. 
127, 58 Am.D. 654. 

Oa? .—Clement y. Wafer, 12 La.Ann. 
hate .—Dorrell v. Johnson, 17 Pick. 

3} 

Mont.—Haupt v. Simington, 71 P. 
672, 27 Mont. 480, 94 Am.S.R. 839; 
Townsley v. Hornbuckle, 2 Mont. 580. 

N.H.—Story v. Concord, etc., R. Co., 
48 A. 288, 70 N.H. 364. 

Okl.—Herbert v. Wagg, 117 P. 209, 
27 Okl. 674. 

S.C.—Brown v. Southern Ry. Co., 
96 S.E. 701, 111 S.C. 140. 

S.D.—Davison County v. Water- 


town Tile & Construction Co., 201 N. 
W. 1005, 48 S.D. 24. 
Tenn.—State v. Howse, 183 S.W. 


510, 134 Tenn. 67, L.R.A.1916D 1090. 

See Howe v. Key System Transit 
Co.,,. 246. .P.. 39,. 198. Cal. 525,°-529 
(“separate parties, if the court in its 
diseretion so directs, may litigate 
their controversies separately, and 
may proceed to final judgment with- 
out waiting for judgments as ‘to other 
parties”); Fitzhugh v. Grand Trunk 
Ry. Co,, 115 A. 808, 80,N. A185 (the 
procedure is what justice and con- 
venience require). 

“It is a matter of discretion on the 
part of the trial court to grant sepa- 
rate trials as between the plaintiff 
and separate defendants.” Caldwell 
v. Regents of University of Califor- 
nia, 170 P. 666, 35 Cal.App. 639, 640. 

In forcible entry and detainer ac- 
tion see Forcible Hntry and Detainer 
§ 140. 

Appellate review of discretion see 
Appeal and Error § 2778. 

‘41. Bell v. Woodward, 32 N.H. 64. 

[a] Rule applied.—Where certain 
defendants who have not been served 
with process are not concerned in the 
issue between plaintiff and other de- 
fendants, the court may _ require 
plaintiff to proceed against the lat- 
ter defendants without waiting for 
service on the former defendants. 
Caldwell v. Regents of University of 
California,, 170) FP.) 666;. 35, Cal App, 
639. 

Separate trials of different issues 
generally see infra §§ 9-16. 

42. Ala.—Englehart v. Richter, 33 
So. 939, 186 Ala. 562. 

Colo.—Saint v. Guerrerio, 30 P. 335, 
17 Colo. 448, 31 Am.S.R. 320. 

Ga.—Pool v. Gramling, 16 S.E. 52, 
88 Ga. 653. 

Ind.—Black vy. Marsh, 67 N.E. 201, 
31 Ind.App. 53. 


Towa.—Mulvihill v. Thompson, 87 
N.W. 698, 114 Iowa 734. 
Kan.—Crane v. Cox, 49 P. 796, 6 


Kan.App. 405. 


‘Tiernan Co., 
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case to the jury.** 

[§ 8] D. Order for Separate Trials, or Trials at 
Different Times, in Same Cause®*—1. Different De- 
fendants or Interveners.*° 
tion against two or more defendants, the trial court 
has discretion to grant or refuse a severance, for 
purposes of trial, to the different. defendants ;*° it 

may, on good cause shown, direct separate trials of 
separate issues between plaintiff and several defend- 
ants;4! but defendants are not entitled to separate 
trials as a matter of right,*? especially where noth- 
ing is disclosed to justify a separation for the pur- 
poses of trial,#? and even though defendants have 
pleaded different defenses ;*+ 
tains as to interveners.*® 
ever, separate trials should*® or should not*’ be or- 


Ordinarily, in a civil ac- 


and a like rule ob- 
In some instances, how- 


3 Ky.—Dougherty. v. Dorsey, 4 Bibb 
07 
La.—Prall v. Peets, 3 La. 274. 
Mo.—Clark v. St. Louis & S. ‘Ry. 
Co., 137.S.W. 583, 234 Mo. 396; Henry 
Weis Cornice Co. v. J. B. Neevel & 
Sons, 174 S.W. 159, 187 Mo.App. 496; 


Hunt v. Missouri R. Co., 14 Mo.App. 
160. 

Tex.—Chambers v. Fisk, 15 Tex. 
30 bE 


See Shapiro v. City of Philadelphia, 
159 A. 29, 306 Pa. 216 (determination 
of issue between defendants before 
trial between plaintiff and defend- 
ants). 

[a] Wrying question of damages 
as to defaulting defendants at the 
trial of the case against a defendant 
who has answered is proper in an ac- 
tion against joint tort feasors. Elec- 
trolytic Chlorine Co. v. Wallace & 
41 S.W.(2d) 1049, 328 
Mo. 782, 78 A.L.R. 930. 

43. National Pigments & Chemical 
Co. v. Shreveport Chemical Co., 46 F. 
(2d) 355. 

44. Haupt v. Simington, 71 P. 672, 
27 Mont. 480, 94 Am.S.R. 839; Hames 
v. Stevens, .26 JN.B. 117; Hoytew: 
Heister, 7 OhioDec. (Reprint) 420, 2 


Cine.L.Bul. 5; Walton v. Payne, 18 
Tex. 60. 
45. Arnold v. U. S. for use of W. 


B. Guimarin & Co., 44 S.Ct. 144, 263 U. 
S. 427, 68 L.Ed. 371 [dism writ of er- 
ror 280 F. 338]; Miller v. American 
Bonding Co., 42 S.Ct. 98, 257 U.S. 304, 
66 L.Ed. 250 [aff 262 F. 103]; Grant 
v. Burgwyn, 84 N.C. 560. 

Intervener in attachment proceed- 
ing see Attachment § 913. 

Separate or concurrent trial of is- 
sues between plaintiff, defendant and 
garnishee see Garnishment § 475. 

46. See cases infra this note. 

[a] Where one defendant is 
charged with aiding and abetting the 
other in the commission of a wrong 
or injury, he has the right to demand 
a severance. Fonda vy. Broom, 12 La. 
Ann. 768. 

[b] Counterclaim of one defend- 
ant against another, which is not 
germane to the issues in the original 
action between plaintiff and defend- 
ants, and does not constitute any de- 
fense to the cause of action of plain- 
tiff against defendants, or either of 
them, should be tried separately. 
Henderson v. Pebworth, 216 P. 472, 
90 Okl. 187. 

[ec] Suit against one defendant in 
contract and another in tort.—Du- 
bulgaon v. Long, 143 So. 494, 175 La. 

{d] Drivers of different automo- 
biles.—In an action for the death of 
a guest against his host and the driv- 
er of the other colliding automobile, 
defendants’ application for separate 
trials should have been granted. 
panies, vy. Paysen, (lowa) 244 N.W. 

oO. 

In action of ejectment see Hject- 
ment § 268. 

47. See cases infra this note. 

[a] Where defendant not before 
court is necessary party and his 
rights must be adjudicated, a sepa- 
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dered. In exceptional instances, for special and 
persuasive reasons, separate trials may be war- 
ranted,*® and, conversely, it is declared that an 
affirmative showing of facts or circumstances of such 
an exceptional character as imperatively to require 
it is necessary to authorize an allowance of separate 
trials to defendants jointly sued for a tort.49 Where 
separate trials are had of the issues between plain- 
tiff and different defendants, they must be so con- 
ducted that each defendant will have an opportunity 
to be heard on all the matters affecting his inter- 
ests.>° 

Delay. An application by one defendant for a 
separate trial comes too late after evidence has been 
introduced;°! the delay constitutes a waiver.°? 
Where plaintiff has tendered, and one defendant has 
accepted, a severance, and the case has so stood for 
years, plaintiff cannot have the severance set aside 
on the sole ground that in case of his success, diffi- 
culties might arise in the adjustment of equities if 
the whole controversy was not tried at the same 
time.®° 

[§ 9] 2. Separate Issues—a. Necessity or Pro- 
priety cf Separate Trials®°+—(1) In General. Gen- 


rate trial as to other defendants|167 N.E. 
would be improper. Simon v. Gibraltar [a] 
Const. iCo.,, 166° NiY.S2-466, 179 App: 
IDI, ATs 

[b] Action on joint contract can-| rate suits. 
not be tried in fractions nor severed, | N.W. 170, 
for purposes of trial, as to defend- [b] 


ants. Nichols v. Crittenden, 43 N.W. 
105, 74 Wis. 459 [foll Cudahy vy. Crit- 
tenden, 44 N.W. 1152, 74 Wis. 463]. 


48. Arnold v. U. S. for use of W. | 585. 
B. Guimarin & Co., 44 S.Ct. 144, 263 58. Langley v. 
U.S. 427, 68 L.Ed. 371 [dism writ of | 1064, 212 Mass. 
error 280 F. 338]. 421. 

49. Hutchison v. Ohio Valley Elec- 59. See 


trie’ Ry. Co., 209 S.W. °355,..183 Ky..| 61. 
396. 60. 
50. Sliney v. Davis, 53 P. 686, 11 
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327, 268 Mass. 
Practice in some jurisdictions 
is to try the issues presented in an 
action as an entirety and not as sepa- 
Miller v. MeGannon, 113 
79 Neb. 609. 
Rule to show cause which is 
incidental to main action cannot be 
tried separately by the jury. 
cession of Kelly, 102 So. 678, 157 La. 


‘Conlan, 
135, 


infra text and notes 60, 


ny v. Assad, 99 A. 762, 91 
6. 


“ee | 


erally speaking, a lawsuit should not be tried piece- 
meal,®> or at least such a trial should be under- 
taken only with great caution;°® there should be one 
full and comprehensive trial covering all disputed 
matters;°? and parties cannot, as of right, have 
a trial divided.®® The trial of all issues together 
is especially appropriate in an action at law where- 
in the issues are not complicated,°® as in a replevin 
action®® or the usual negligence case.°t Also, such 
a trial is desirable where at least some of the wit- 
nesses will be called to testify on all the issues and 
it does not appear that one issue could be tried with 
much less expense than would be involved in the 
trial of the whole action.*? However, separate trials 
of distinct issues may be had,®* provided an order 
of court therefor is first obtained; ;°4 and, on a time- 
ly application therefor,®> a separate trial of one 
issue should be directed where it will simplify and 
expedite the trial of the remaining issues®® or a set- 
tlement of the entire controversy.®‘ <A statute re- 
lating to a particular class of actions has been con- 
strued to provide for and require two trials, one on 
the question of liability and the other on the amount 
of damages.°® Subject to the foregoing considera- 
93. Cas.1913B 264]. (4) “The section 
was designed to avoid unnecessary 
delay.”’? City of New York v. Inter- 
borough Rapid Transit Co., 236 N.Y.S. 
449, 134 Mise. 827. (5) “Primarily 
the purpose of this subdivision is to 
provide a speedy trial of such pleas in 
bar as the statute of limitations, a 
discharge in bankruptcy, former ad- 
judications, questions of jurisdiction, 
and such matters as can be properly 
disposed of without going into the 
real merits of the cause of action.” 
Dye v. Stearns, 223 N.Y.S. 582, 583, 
130 Misc. 28. (6) However, while it 
is true that generally the subdivision 


“has been invoked in connection with 
the trial of pleas in bar such as the 


Suc- 


98 N.E. 
Ann.Cas.1913C 


Colo.App. 480; Reed v. Provident Sav. 
L. Assur. Soc., 79 N.Y.S. 665, 79 App. 
Div. W63; 


51. Williams v. Soutter, 7 Iowa 
435. 
52. Mikels v. Citizens’ Nat. Bank 


of Crawfordsville, 137 N.E. 584, 79 

Ind.App. 165. 

53. Grigsby v. May, 19 S.W. 343, 84 
Tex. 240. 

54. Cross references: 
Determining competency of party in 

limine or with other issues see In- 

sane Persons § 595. 

Separate determination of right to ac- 
counting see Accounts and Account- 
ing § 129. 

55. Woodland v. First Nat. Bank, 
(Wash.) 214 P. 630. 

[a] Parties must present all their 
evidence on all issues.—Langley v. 
Conlan, 98 N.. 1064, 212 Mass. 135, 
Ann.Cas.1913C 421. 

[b] Counsel should present their 
entire case at one time and not wait 
for the opinion of the court on one 
phase before taking up the others. 
Pineus v. U. S. Dyeing & Cleaning 


Works, 133 A. 66, 99 N.J.Eq. 160. 
56. Cooper vy. Froelke, (Wis.) 245 
N.W. 154. 


“The piecemeal trial of separable 
issues of fact, so as to have separate 
trials and interlocutory adjudications 
as to such separable issues, even 
though there is thereby a substantial 
disposal of the merits, should be un- 
dertaken only with great caution, 
even when requested upon stipula- 
tions by the parties, so as to avoid 
complicating and delaying the disposi- 
tion of litigation, and unduly increas- 
ing the cost and expense thereof to 
all concerned.” Cooper v. Froelke, 
(Wis.) 245 N.W. 154, 155. 

57. Woodworth v. Woodworth, 173 
N.E. 578, 273 Mass. 402; Selectmen of 
Framingham v. Boston & A. R. R., 


61. McGurty v. Delaware, L. & W. 
i CO, Los CNDYnSue coos te. AD Debiaye: 


Separate trial of issue as to release 
see infra § 13. 

62. Powers v. Terwilliger, 15 Ont. 
W.N. 430. 

63. -Moran v. Midland Farms Co., 
(Tex.Civ.-App.) 282 S.W. 608. 

[a] Where it is impossible to try 
issues together, they may be tried 
separately. Parker v. Pender, 163 S. 
BH. 506, 174 Ga. 579. 

[b] Questions relating to real and 
personal property may be tried sepa- 
rately in an action for specific per- 
formance. Knipe v. Troika, 141 P. 
557, 92 Kan. 549. 

Se IOCHhS CO lav. 


64. Brody Adler 
Hochstadter, 135 N.Y.S. 549, 150 App. 
Div. 530, 3 N.Y.Civ:Proc.N.S. 339. 

[a] Codes or statutes (1) in some 
jurisdictions provide that the court 
may order one or more issues to b 
separately tried prior to any trial of 
the other issues in the case. See 
statutory provisions. (2) Such pro- 
visions apply as well to a case where 
there is a constitutional right to a 
jury trial as to one where a jury trial 
is within the discretion of the court. 
Smith v. Western Pac. Ry. Co., 96 N. 
EH. 1106, 203 N.Y. 499, 40 L.R.A.N.S. 
137, Ann.Cas.1913B 264 [aff and ans 
certified questions 128 N.Y.S. 966, 144 
App.Div. 180]. (3) They are eon- 
strued as authorizing a separate trial 
of segregated issues where a determi- 
nation of those issues in one way 
will render the trial of the remaining 
issues unnecessary and thus put an 
end to the litigation. City of New 
. Interborough Rapid Transit 
Co:; (286 VNUs: 449) 9 1345 Misely S27- 
Smith V. Western Pac. Ry. Co., 128 
N.Y.S. 966, 144 App.Div. 180 [aff and 
certified questions ans 96 N.E. 1106, 
203 N.Y. 499, 40 DAR. ANS] 187, “Ann, 


Statute of Limitations, pleas to the 
jurisdiction and defenses of res ad- 
judicata,’ nevertheless ‘‘there is noth- 
ing in the wording of the subdivision 
which restricts its application to such 
issues, and it does not appear that 
the authorities construing the statute 
have definitely fixed any such limita- 
tion.” City of New York v. Inter- 
borough Rapid Transit Co., 236 N.Y.S. 
449, 453, 134 Misc. 827 

65. See cases infra this note. 

[a] aches justifies denial of ap- 
plication.—Carmosin v. New York 
Consol. “RR. Co... 190GN. Yas. S64 Los 
App.Div. 810 (motion made _ three 
years after institution of suit). 

[b] Application af¥er filing of 
referee’s report is too late. Kline 
Cloak & Suit Co. v. Morris, 240 S.W. 
96, 293 Mo. 478. 

\[c] Motion made after three trials 
of the cause may not be objectionable 
where such trials were futile. Frank- 


lin v. Leiter, 134 N.Y.S. 399,.149 App. 
Dive 6135 00 'N.Y.Civ.Proc.N.S. 362. 
[d] Waiver.—Where an order 


that issues of res judicata and of pos- 
session should be tried before the 
trial of other issues was made, and 
a trial on the issue of res judicata 
was had, but neither party moved the 
trial of the issue of possession, a 
separate trial of that issue was 
waived. Stehli v. Town of Oyster 
Bay, 194 N.Y.S. 85, 201 App.Div. 65. 

[e] By not objecting, parties con- 
sent to trial of all issues together.— 
City of New York vy. Matthews, 108 
N.H. 80, 213 N.Y. 563) [aff 147 N.Y.S. 
432, 156 App.Div. 490]. 

66. Franklin v. Leiter, 134 N.Y.S. 
399, 149 App.Div. 678, 3 N.Y.Civ.Proc. 
N.S. 362. 

67. Pemberton v. McAdoo, 133 N. 
Y.S. 627, 149 App.Div. 20; Gould v. 
Gould, 207 N.Y.S. 137, 124 Misc. 240. 

68. White v. Woonasquatucket 


For later cases, developments and changes in the law see Annotations, same title and section number, > 


at : ie a Oa +h Uy 


‘ 


§§ 9-12] 


tions*® and the limitations of judicial diseretion,’® 
it is within the diseretion of the trial court to direct 
or refuse separate trials of different issues.74 

[§ 10] (2) Causes of Action.*? Notwithstanding 
two or more causes of action are properly joined,” 
the trial judge may order them to be tried separate- 
ly*4 if, in his opinion, a trial of the causes of ac- 
tion together would be embarrassing’ or a trial of 
one cause of action would involve considerable ex- 
pense which would be avoided if another cause of 
action was first tried and determined in favor of 
a. particular party.*® However, it is only in excep- 
tional instances where there are special and per- 
suasive reasons for departing from the usual prac- 
tice that distinet causes of action, asserted in the 
same case at law, may be made the subjects of 
separate trials.77 A statute relating to the sever- 
ance of an action’® does not authorize a segrega- 
tion of certain issues for separate trial in advance 
of other issues in an action between a sole party 
plaintiff and a sole party defendant wherein the 
pleadings relate to a single cause of action and two 
or more separate judgments cannot be rendered.*® 

{§ 11] (8) Pleas, Defenses, or Cross Claims.*°® 


According to some authorities, the issue on a plea 


in bar should be tried with, and at the same time 
as, issues on other pleas;*! but according to other 
authorities the question whether it shall be so tried 
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rests largely in the discretion of the court.§? 

Defense of discharge in bankruptcy proceedings 
should be tried separately.’ 

Defense of statute of limitations may** and 
should*® be tried separately, at least where the trial 
of such defense will be short, as compared with the 
trial of the main issue,*® and little, if any, oral tes- 
timony will be necessary;** but it is held otherwise 
where a full and complete cross-examination of each 
of several plaintiffs will be necessary.*® 

Plea of prescription. A plea of prescription ac- 
quirendi causa, which requires the taking of oral 
testimony, is not required to be tried separately®® 
and it is better practice to refer it to the merits.°° 

Cross claim.®°! In some jurisdictions a separate 
trial of the issue or issues raised by a counterclaim 
is frequently,®? although not always,®? deemed prop- 
er and necessary; but in other jurisdictions the 
practice is to dispose of plaintiff’s claim or demand 
and a set-off, counterclaim, reconventional demand or 
other cross claim at one trial.°# 

[§ 12] (4) Legal and Equitable Issues.°° Ordi- 
narily, separate trials are proper and _ necessary: 
where there are legal and equitable issues in the 
same action,®® as where plaintiff has pleaded -both 
legal and equitable causes of action®’ or defendant 
has pleaded both legal and equitable defenses®® 
or has interposed an equitable counterclaim or other 


- Reservoir Co., 108 A. 795, 41 R.I. 270. 
A 69. See supra text and notes 55- 

8. 

70. Commercial Trust Co. of New 
York v. Columbia Trust Co., 170 N.Y. 
S. 552, 183 App.Div. 106; McGurty v. 
Delaware, L. & W. R. Co., 158 N.Y.S. 
285, 172 App.Div. 46. : 

{a] Limitations stated.—“The dis- 
eretion of the court to order a sepa- 
rate trial of such issues should only 
be exercised where the issue ordered 
‘to be separately tried is so independ- 
ent of the other issues that its trial 
will in no way involve the trial of the 
issues to be thereafter tried, and 
where the determination of that issue 
will satisfactorily and with practical 
certainty dispose of the case, if de- 
cided for defendant.” Commercial 
Trust Co. of New York v. Columbia 
Trust Co., 170 N.Y¥.S. 552, 554, 1838 
“App.Div. 106. ; 

71. U.S.—Miller Vv. American 
Bonding Co., 42 S.Ct. 98, 257 U.S. 304, 
66 L.Ed. 250 [aff 262 F. 103]; Hill v. 
Wabash Ry. Co., 1 F.(2d) 626 (stating 
rule obtaining in Missouri). 

Kan.—Prather v. Eden, 171 P. 635, 
102 Kan. 545. 

La.—Cunningham v. Erwin, 4 La, 
Ann. 198. 

Mo.—Osmak v. American Car & 
Foundry Co., 40 S.W.(2d) 714, 328 Mo. 
159, 77 ALR. 722; ° Sexton v. Ander- 
son Dlectric Car Co., (App.) 234 S.W. 
358. 

N.Y.—Kye v. Pp ANNE Sy 
582, 130 Mise. 28. 

N.C.—De Loache v. De Loache, 127 
S.E. 419, 189 N.C. 394. y 

Tex.—Caswell_ v. (Civ. 
App.) 47 S.W. 54. 

Va.—Dixon Livery Co. v. Bond, 86 
Soe L0GF 11 NVa.7656, ILARALI9IGA 
1211. : 

Wis.—Bischoff v. Hustisford- State 
Bank, 218 N.W. 358, 195 Wis. 312. 

[a] Discretion held not abused.— 
Childs v. Dobbins, 15 N.W. 849, 61 
Iowa 109. 

[b] Question is one of justice and 
convenience to be determined by the 
trial court. Glover v. Baker, 83 A. 
916, 76 N.H. 393; Owen v. Weston, 4 
A. 801, 68 N.H. 599, 56 Am.R. 547. 

72. Tegal and equitable causes of 
action see infra § 12. 

73. Joinder of causes of action see 
Actions §§ 188-274. ; 

74. Roberts v. Central Lead Co., 


Stearns, 


Hopson, 


, 


| 69 S.W. 680, 95 Mo.App. 581; Fitzsim- 


mons” v.. Mcintyre, 5° Ont.Pr, 219; 
Ste Thomas v. Moore, [1918] 1 K. 


76. Bischoff v. Hustisford State 
Bank, 218 N.W. 3538, 195 Wis. 312. 

77. Miller v. American Bonding 
Co., 42 S.Ct. 98, 257 U.S. 304, 66 L.Ed. 
290 Laff, 262 BY 103 1° 

[a] sack of necessity for separate 
trials.— Where the facts involved in 
two causes of action are identical ex- 
cept as to one or two dependent is- 
sues, and a presentation of both caus- 
es of action in a single trial would 
not only be without detriment to the 
rights of either party, but would be 
in the interest of both parties, the 
court may properly determine that 
separate trfals are not necessary. 
Bischoff v. Hustisford State Bank, 
218 N.W. 358, 195 Wis. 312. 

78. See Actions § 370 et seq. 

79. City of New York v. Interbor- 
ough “Rapid Transit’ Coy” 286 INvyés. 
449, 134 Misc. 827. 


80. Cross references: 

Legal and equitable defenses see in- 
fra § 12. , 

Plea: 
In abatement see Abatement and 


Revival §§ 159, 602; Federal 
Courts § 102; Pleading § 294. 
Of former adjudication see Judg- 
ments § 1522. 
Release see infra § 13. 

81. McCray v. Barth, 267 P. 421, 
34 Ariz. 43; Edward F. Gerber Co. v. 
Thompson, 100 S.BH. 733, 84 W.Va. 721, 
YE OAL as Whe 

82. De Loache v. De Loache, 127 S. 
E. 419, 189 N.C. 394; Mitchell v. Fed- 
eral Intermediate Credit Bank of 
Columbia, 164 S.I. 136, 165 S.C. 457. 

[a] Exercise of court’s discretion 
in favor of separate trial is proper if 
it appears that the plea to be tried 
has a reasonable basis to rest on, is 
not interposed merely for delay, and 
ean be tried without involving the 
trial of the merits. Smith v. Western 
Pac. Ry. Co., 128 N.Y.S. 966, 144 App. 
Div. 180 [aff and certified questions 
ans 96 N.H. 1106, 203 N.Y. 499, 40 L.R. 
A.N.S. 137, Ann.Cas.1918B 264]. 

83. Schleestein v. Cohn, 175 N.Y.S. 
890, 188 App.Div. 48. 

84. Smith v. Western Pac. Ry. Co., 
128 N.Y.S. 966, 144 App.Div. 180 [aff 
and certified questions ans 96 N.B. 
1106, 203 N.Y. 499, 40 L.R.A.N.S. 137, 


Ann.Cas.1913B 264]; Prettyman v. Ir- 
win, 117 A. 195, 273 Pa. 522 (recogniz- 
ing, however, that the usual practice 
is to consider the question at the time 
of the trial on the merits). 

85. Schleestein v. Cohn, 175 N.Y. 
S. 890, 188 App.Div. 48. 

86. Reich v. Cochran, 157 N.Y.S. 
USO; ell Aw piv. £1 3. 

87. Reich v. Cochran, 157 N.Y.S. 
130, 171 App.Div. 113. 

88. Baxter v. Swanton, 252 N.Y.S. 
272, 141 Misc. 479. 

89. City of New Orleans v. Salmen 
Brick & Lumber Co., 66 So. 237, 135 
aS 28. 

90. City of New Orleans v. Salmen 
id ge Lumber Co., 66 So. 237, 135 

Qe ; 


91. Equitable counterclaim see in- 
fra § 12. 

92. Samuel Strauss & Co. v. 
American Credit Indemnity Co. of 


New York, 196 N.Y.S. 708, 203 App. 
Div. 361; Epstein v. Rockville Centre 
Improvement Co., 149 N.Y.S. 638, 164 
App.Div. 177; Cohen v. Rothschild, 
VAT INDY. S95. 62 AD Del luyeeemOueine 
Deschanel International Corp. Vv. 
Durell Bros. Co., 170 N.Y.S. 984. 

[a] Where it is more convenient 
to try the claim and counterclaim 
separately, it will be ordered to be 
done. Re Woodfine, 47 L.J.Ch. 832. 

93. Brauer v. Lawrence, 150 N.Y. 
S. 497, 165 App.Div. 8, withdrawal of 
appeal gr 116 N.E. 1037, 220 N.Y. 766. 

94. Monteleone v. O'Hanlon, 106 
So. 308, 159 La. 796; Miller v. Mc- 
Gannon, 113 N.W. 170, 79 Neb. 609. 

$5. In action: 

For reformation of instrument see 

Reformation of Instruments § 214. 
Of ejectment see Ejectment § 270. 

96. Cacavallo v. D’Elia, 105 A. 348, 
93 Conn. 116; Tapley v. Herman, 69 
S.W. 482, 95 Mo.App. 537. 

[a] Party who suggested and 
agreed to separate trials will not be 
heard to complain thereof. Gilliam v. 
Blacky7 98s. E297, 2 SiCn 64: 

97. Purdy v. Watts, 99 A. 496, 91 
Conn. 214; Mann v. Doerr, 121 S.W. 
86, 222 Mo. 1; Winn v. Farmers’ Mut. 
F. Ins. Co., 83 Mo.App. 123; McHoney 
v. German Ins. Co., 44 Mo.App. 426; 
Boeckler v. Missouri Pac. R. Co., 10 
Mo.App. 448. 

98. Petty ‘v. 
(Ky.) 591. 


Malier, 15 B.Mon. 
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demand for. equitable relief in an 


However, the rule is relaxed or held not applicable 
where, although plaintiff has pleaded legal and equi- 
‘table causes of action, the legal cause of action has 
not been put in issue,t a matter which is available as 
a legal defense has been pleaded by defendant, in 
an action at law, as an equitable counterclaim or 
the parties have stipulated for the 
trial of all issues, legal and equitable, by the court 
without a jury at one hearing,’ or the legal and equi- 
table issues are so connected and interdependent that 
it is not improper to try both at the same time;# 
and under the statutes and practice in a few states 
it is not error to refuse separate trials of legal and 


eross-complaint,? 


equitab ble iss ues.? 


[Spl3i} (5) Issues Involving Written Instrument. 
Deed. An issue of the genuineness of a deed as- 
sailed as a forgery must be separately tried® unless 


the parties consent to try it with 


but a separate trial is not required where a party 


admits his signature and seeks to 


99. Piggly-Wiggly Stores v. Low- 


enstein, 147 N.E. 771, 197 Ind. 62; 
Groen v. Ferris, 176 N.W. 213, 189 
Iowa 21; Ward v. Union Trust Co. of 


New York, 152 N.Y.S. 237, 166 App. 
Div. 762; Johnson y. Johnson, 142 N: 
Wes, 416. 157, App Dive YZ89o° a srody, 
Adler & Koch Co. v. Hochstadter, 135 
INDY, Sie 5,0, On Ape DL Vienibanantaul ND. « 

ClyeevOCAN omy Loo Rubenstein  v. 
-.Radt, 117 N.Y.S. 893, 133 App.Div. 57; 
Thomas v.. Bronx Realty Co., 70 N.Y. 
S. 206, 60 App.Div. 365; Deschanel In- 
ternational Corp. v. Durell Bros. Co., 
170 N.Y.S. 984; Reilly v. Henri Gut- 
mann Silks Corporation, 185 N.Y.S. 
60, 113 Mise. 502 

L- Rich wv Bry,.146° N.E.. 393,148 
N.E. 202, 196 Ind. 303; Commerce 
Abebisne KOR ne White, 158 S.w. 457, 172 
Mo.App. 537. 

2.. American Nat. Bank of San 
Francisco v. Donnellan, 148 P. 188, 170 
Cal. 9, Ann.Cas.1917C 744; Bennett v. 
Edison Blectric Illuminating Co., 58 
N.E. 7, 164 N.Y. 131 [aff 49 N.Y.S. 833, 
26 App.Div. 363]; Deiches v. Western 
Development Co., 142 N.Y.S. 932, 157 
App.Div. 674; Bennett v. Edison Hlec- 
tric Illuminating Co., 46 N.Y.S. 459, 
18 App.Div. 410; Reilly v. Henri Gut- 
mann Silks Corporation, 185.'N.Y.S. 
60, 113 Misc. 502. 

3. Crossen v. Campbell, 202 P. 745, 
102 Or. 666. . 

4 Rich v. Fry, 146 
N.E. 202, 196 Ind. 303. 

bu staph vv. Waileus, 195 
110 Neb. 810. 

6 Hill v. Nisbet, 58 Ga. 586; Odum 
v. Cotton States Fertilizer Co., 142 
S.E. 470, 38 Ga.App. 46. 


N.E. 393, 148 
N.W. 115, 


7, Hill v. Nisbet, 58 Ga. 586. 
8. Odum v. Cotton States Fertil- 
izer Co., 142 S.B. 470, 38 Ga.App. 46. 


9. Holstein-Harvey-Kirk Co. v. H. 
Kirk & Sons, 142 S.H. 873, 150 Va. 
82. 

10. Boiardi v. ‘Marden, Orth & 
Hastings Corporation, 185 N.Y.S. 331, 
194 App.Div. 307. 

11. U.S.—Union Pac. R:..Co. 
Syas, 246 F. 561, 158 C.C.A. 581. 

Mo.—Austin v. Brooklyn Cooperage 
Co., (App,) 285 S.W. 1015. 

N.Y.—Rizzuto v. U. S. Shipping 
Board Emergency Fleet Corporation, 
210 N.Y.S.. 482): 213 avn 326: 
Linker v. Jamison, 159 N.Y.S. 469, 173 
App.Div. 349; Arbutina v. Pittsburg 
Contracting Co., 153 N.Y.S. 1027, 168 
App.Div. 280; "Warner v. Star Co., 
147 N.Y.S. 8038, 162 App.Div. 458; 
O’Donnell v. Thompson-Starrett Co., 
156 N.Y.S. 342, 92 Mise. 710; Terry- 
berry v. Lehigh Valley R. Co., 152 


N.Y.S. 450 
. Kiechler Mfg. Co., 
26 OhioCir.Ct.N.S. 401. 


Vv. 
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action at. law.°®® 
Note. 


tum.? 


the main case;* 


lowed.?8 


Wis.—Charron Vv. Northwestern 
Fuel Co., 128 N.W. 75, 143 Wis. 437. 

See Pringle v. Storrow, 9 F.(2d) 
464 (fraud in the execution of a 
sealed release may be shown in a trial 
before a jury, but the question of 
whether a fraudulent representation 
induced the signing of the release is 
to be tried separately by the trial 
judge as a chancellor). 

12. Ariz.—Atchison, T. & S. F. Ry. 
oe v. Peterson, 271 P. 406, 34 Ariz. 

Neb.—Simpson v. Omaha & C. B. St. 
Ry.. Co.,, 186 N.W. 1001. 

N.Y.—Willett v. Chase Nat. Bank, 
219 N.Y.S. 289, 219 App.Div. 41; Zbie- 
ski v. Ginsburg, 162 N.Y.S. 586, 175 

iv. 690; McGurty v. Delaware, 
Tey SW wells ‘Co., LSS Ni Wes. ee so, a co 
App.Div. 46; Kye v. Stearns, 223 N.Y. 
S. 582, 130 Misc. 28. 

Nex.=—Texasi\S& N. O75 Ry. 2.Cow sy. 
Thompson, (Commn.App.) 12 S.W. 
seen 963 [aff (Civ.App.) 1 S.W.(2d) 

Utah. ie rity Sau v. Chief Consol. 
Mining Co., 220 P. 726, 62 Utah 532. 

[a] Thus a separate trial is im- 
proper or unnecessary where: (1) 


show an induée- 


The release is an integral part and; 


the final act of a long series of con- 
nected acts and the net result of a 
separate trial of the issue of its 
validity undoubtedly would be two 
trials of extraordinary length, rather 
than one. Willett v. Chase Nat. 
Bank, 219 N.Y.S. 289, 219 App.Div. 41. 
(2) Apparently there are “no cir- 
cumstances that would be likely to 
unduly arouse the passion or preju- 
dice of the jury, or that would deny 
defendant a fair trial of the question 
of the release, along with the main 
issue.’”’” Zbieski v. Ginsburg, 162 N.Y. 
S. 586,,.°587,2 175 <App.Div.".690.. -G3)) 
A small amount was paid for the re- 
lease, plaintiff's injuries are ap- 
parently serious, the question of the 
validity of the release is very much 
involved with the merits of the action 
and the issues cannot profitably be 
tried separately. Kye v. Stearns, 223 
N.Y.S. 582, 130 Mise. 28. 
13. In re Pritchard, 235-N.Y.S. 122, 
226 App.Div. 272. 
' 14. Cross references? 
Conformity of federal to state prac- 
tice see Federal Courts § 146. 
Order of trial in attachment or gar- 
nishment suit or proceeding see At- 
tachment §§ 913, 1189; Garnish- 
ment § 612. 


15. See supra §§ 9-13. 

16. U.S.—Terry v. Davy, 107 F. 50, 
4G. CCAS dad: 

Fla.—Holman Live Stock Co. v. 


Louisville & N. R. Co., 
Fla. 194. 


87 So. 750, 81 


[§§ 1214 


ment to sign without reading the instrument.® 
Defendant in an action on a note, is not 
entitled to a separate trial on a plea of non est fac- 


Release. An issue of fraud, mistake, or other mat- 
ter affecting the validity of an alleged release may 
be tried either separately or together with the other 
issues in the case.'? 
is favored,!! while in other cases it is deemed unnec- 
essary or inappropriate.?? 
been held entitled to a separate trial of an issue as 
to the scope and meaning of a release.1? 

[§ 14] b. Order. 
Where different issues are to be tried separately,?® 
one which does not involve the merits but presents 
a preliminary or dilatory question,’® or one which, 
if decided in defendant’s 
whole ease,!? should be tried first. 
plicable statute prescribing the order in which the 
issues are to be tried, it should, of course, be fol- 
Subject to the foregoing considerations'® 


In some cases, a separate trial 


An administrator has 


of Trial‘+—(1) In General. 


favor, will dispose of the 
If there is an ap- 


Idaho.—Central 
chard Cor iviiG) CC) Tatt? Co: 
1062, 34 Idaho 458. 

Ky.—Higdon v. Wayne County Se- 


Deep Creek Or- 
202°. 


curity Co., 157 S.W.:708, 154 Ky. 337. 
Me.—Stewart v. Smith, 56 A. 401, 
98 Me. 104. 


Nev.—McKim vy. District Court of 
Second Judicial Dist. of Nevada, 110 


P. 4, 338 Nev. 44. 
Ohio.—Bucurenciu v. Ramba, 159 
N.E. 565, 117 OhioSt. 546. : 
Tex.—Rutledge v. Evans, (Civ. 


App.) 219 S.W. 218 [error dism Isa- 
guirre vy. Evans, (Commn.App.) 249 S. 
W. 187]. 

Ont.—Graham v. Temperance, etc., 
L. Assur. Co. of North America, 16 
On? Pras s6.0 

Application for change in venue see 
Venue [40 Cyc 164]. 

‘ fos ae adjudication see Judgments 

Plea, in abatement see Abatement 


and Revival §§ 159, 160, 602; Federal 
Courts § 102. 
17. lowa.—Benson Vv. Charles 


Weitz’s Sons, 231 N.W. 431, 211 Iowa 


489; Morris v. Merritt, 3 N.W. 504, 52 
Iowa 496. 

N.Y.—Samuel Strauss & Co. v. 
American Credit. Indemnity Co. of 


New York, 196 N.Y.S. 708, 203 App. 
Div. 361; Cohen vy. Rothschild, 147 N. 
Y.S. 915, 162 App.Div. 611 

N.C.—McAuley v. Sloan, 91 S.E. 701, 
TVSEN- Cx 80: 

S.c.—Du Bose v. Kell, 56 S.E. 968, 
76 S.C. 3138; Greig v. Rice, 44 S.B: 
729, 66 S.C. 171. 

Utah.—Kimball v. McIntyre, 1 P. 
167, 3 Utah 77. 

[a]. Rule applied to issues of: (1) 
Accord and satisfaction. EHgan v. 
Crowther, 241 P. 900, 74 Cal.App. 674; 
Japan Cotton Trading Co. v. Farber, 
253 N.Y.S. 290,' 233 App. Div. 354; 1629 
Validity of release: Warner v. Star 


Co., 147 N.Y.S. 803, 162 App.Div. 458;- 


O’Donnell v. Thompson-Starrett Co., 
156 N.Y.S. 342, 92 Mise. 710; Brown 
v. Kiechler Mfg. Co., 26 OhioCir.Ct. 
N.S. 401; Charron v. Northwestern 
Fuel Co., 128 N.W. 75, 143 Wis. 437. 
[b] Wnder some statutes ‘any is- 
sue the determination of which will 
speed the disposition of the whole 
or any definite part of the con- 
troversy, and which can be justly and 
fairly tried first, without injuriously 
affecting the other parties to the ac- 
tion, may be thus heard and disposed 
of before hearing evidence on the oth- 


er issues.” First Nat. Bank of Pitts- 
burgh v. Baird, 150 <A.’ 165; 300 Pa.) 
92, 102. 

13. Nelson v. Nelson, 122 A. 490, 
97 Vt. 50. 

19. See supra text and notes 16— 


18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and the further consideration that the matter is one 
of justice and convenience,?° it is within the prov- 
ince of the presiding judge to determine which is- 


sue shall be tried first. 


[§ 15] (2) Legal and Equitable Issues.?2 
legal and equitable issues are to be tried separate- 
ly?® it is within the diseretion of the trial judge to 
try either the legal or equitable issues first?+ aecord- 
ing to the exigencies of the particular ease.25 While 
the prior trial of the equitable issues is generally 
favored,?® it is not true that every defense of an 
equitable nature that may be interposed in an ac- 
tion at law must be heard and determined before 
proceeding to try the issues at law;?7 there may be 
instanees in which a prior trial of legal issues is nec- 
‘essary?® or not erroneous;2® and defendant is not 


TRIAL 
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A °, 
of having pleaded, as an equitable counterclaim 
in an action at law, matters which are available oaly 
as a defense,®° there being no necessity for separate 


trials in such case.*t 


Where 


entitled to a prior trial of equitable issues by virtue 


20. Glover v. Baker, 83 A. 916, 76 
N.H. 393; Owen v. Weston, 4 A. 801, 
63 N.H. 599, 56 Am.R. 547. 

21. Hodges v. Bank of Columbia, 
1256S. ALT, 130. S.C b5: 

Harmless error see Appeal and Er- 
Fors§) 2929: : 

Beview of discretion see 
and Error § 2781. 

22. In action: 

For reformation of instrument see 

Reformation of Instruments § 214, 
Of ejectment see Ejectment § 270. 

23. See supra § 12. 

24 Crosby v. Scott-Graff Lumber 
Co., 101 N.W. 610, 93. Minn. 475; 
Whetstone v. Dreher, 136 S.E. 209, 138 
S.C. 169; Farmers’ & Merchants’ Nat. 
Bank of Lake City v. Foster, 129 S.E. 
629, 132 S.C. 410; Beal v. Divine, 76 
S.E. 987, 93 S.C. 352; Du Bose v. Kell, 
66. S.E.. 968, 76 S.C. 313; MeCreery 
Land, ete., Co. v. Myers, 49 S.E. 848, 
70 S.C. 282; Knox v. Campbell, 30 8.E. 
485, 52 S.C. 461. 

[a] Discretion held 
exercised.—Oliver v. McWhirter, 
Sie. 140, 109 S.C. 358. 

25. Crosby v. Scott-Graff Lumber 
Co., 101 N.W. 610, 93 Minn. 475. 

[a] Issues likely to result in final 
judgment.—‘When the pleadings pre- 
sent both legal and equitable issues, 
those should be tried first that are 
likely to result in a final judgment, 
and render unnecessary the considera- 
tion of the other issues.” Oliver v. 
McWhirter, 96 S.E. 140, 109 S.C. 358, 
364. 

26. U.S.—Liberty Oil Co. v. Con- 
don Nat. Bank, 43 S.Ct. 118, 260 U.S. 
235, 67 L.Ed. 232 [rev 271 F. 928 (cert 
dism 42°S:Ct. 53, 257 U.S. 651,66 La 
Ed. 417) and reh gr 42 S.Ct. 92, 257 
U.S. 628, 66 L.Ed. 405]; People of 
Porto Rico vy. Livingston, 47 F.(2d) 
712 [cert den 52 S.Ct. 23, 284 U.S. 642, 
76 L.Ed. 546]; Lincoln Nat. Life Ins. 
Co..v. Pearman, 43 F.(2d) 163 [appeal 


Appeal 


erroneously 
96 


dism 50 F.(2d) 1080]; New York 
Life Ins. Co. v. Griffith, 35 F.(2d) 
945; EF. C. Ayres Mercantile Co. v. 


Union Pac. R. Co., 16 F.(2d) 395; Wil- 
liams v. Mason, 289 F. 812; Cavender 
v. Virginia Bridge & Iron Co., 257 F. 
STi Bay, Ve Hill, 249 F. 9415, 161 °C.C, 
A. 389; Union Pac. R. Co. v. Syas, 
246. F. 561, 158 C.C.A. 531. 

Cal-—Swasey v. Adair, 25 P. 1119, 
88 Cal. 179; Martin v. Zellerbach, 38 
Cal. 319, 99 Am.D. 865. 

Conn.—Cacavallo v. D’Elia, 105 A. 
348, 93 Conn. 116; Purdy v. Watts, 99 
A. 496, 91 Conn. 214. 

Idaho.—Frank v. Frank, 273 P. 943, 
47 Idaho 217; Hudson v. Kootenai 
Fox Farms Co., 272 P. 704, 47 Idaho 
58; Penninger Lateral Co. v. Clark, 
126 P. 524, 22 Idaho 397. 

Iowa.—Goldthorp v. Keenan, 181 N. 
W. 777, 192 Iowa 22; Duffy v. Hardy 
Auto Co., 163 N.W. 370, 180 Iowa 745. 

Ky.—Waller v. Hodge, 283 S.W. 
1047, 214 Ky. 705. 

Mo.—Dahlberg y. Fisse, 40 S.W.(2d) 
606, 328 Mo. 213. 

N.Y.—Golran Realty Corporation v. 
James Butler Grocery Co., 245 N.Y.S. 


492, 230 App.Div. 661; Harrison v. 
Frederick C. Loeser & Co., 149 N.Y.S. 
491, 164 App.Div. 115; City of New 
York v. Matthews, 141 N.Y.S. 432, 156 
App.Div. 490 [aff 108 N.B. 80, 213 N.Y. 
563]; Rubenstein v. Radt, 117 N.Y.S. 
893, 133 App.Div. 57; Cohen vy. Ameri- 
can Suretya Coy nist Nese (oe 29 
App.Div. 166; Equitable Life Assur. 
Socpoft UW.) Sina Millat, 2Q5 Neves. 127.7; 
127 Mise. 68; Schenectady Holding 
Co. v. Ashton, 197 N.Y.S. 476 [mod 
on other grounds 197 N.Y.S. 737, 204 
App.Div. 348]. 

Ohio.—State v. Cooper, 171 N.E. 
399, 7122 /OhioSt.. “321 Bineham ine 
Nypano R. Co., 147 N.E. 1, 112 OhioSt. 
115; Sheeful v. Murty, 30 OhioSt. 50. 

Or.—James v. Ward, 190 P. 1105, 
96 Or. 667. 

Wis.—Bischoff v. Hutisford State 
Bank, 218 N.W. 3538, 195) Wis: «312; 
Harrison v. Juneau Bank, 17 Wis. 340. 

Wyo.—Wolbol v. Steinhoff, 168 P. 
251,170 Bi 881,025 Wy O22. 

[a] Reason for rule.—‘It may 
happen in many cases that the result 
of the trial of the equitable defense 
will obviate the necessity of a trial 
of the legal issues. The trial may 
dispose of all of the issues in the 
case, or the equitable relief granted 
may be such as to prevent the trial 
of the issues at law.” Swasey v. 
Adair, 25 PR. L149, 88: Cal 179,186: 

[b] Where party does not demand 
that a legal issue be tried first and 
goes to trial on an equitable issue 
without exception, the trial of the 
equitable issue first is proper. Pick- 
ler v. Lanphere, 227 N.W. 526, 209 
Iowa 910. 

27. Swasey y. Adair, 25 P. 1119, 88 
Cake ant, 

[a] Inconvenience and embarrass- 
ment.—‘“‘Such a rule of practice 
would, in many instances, be incon- 
venient, and would tend to embarrass 
rather than facilitate the trial of the 
cause.” Swasey v. Adair, 25 P. 1119, 
88 Cal. 179, 181. : 

28. See cases infra this note. 

[a] For example, (1) where the 
right to equitable relief depends on 
legal title, either party has a right to 
a prior trial of the issue of title be- 
fore a jury. Welbrot v. Levenberg, 
118 A. 911, 98 Conn. 217...(2) ‘Also, 
a common-law issue of fraud, present- 
ed by plaintiff's pleading, should be 
tried before defendant’s counterclaim 
for specific performance. Epstein v. 
Rockville Centre Improvement Co., 
149 N.Y.S. 638, 164 App.Div. 177. (3) 
The issues at law in an action at law 
should be tried first where, although 
defendant has prayed for equitable 


relief, the matters presented in his: 


cross-petition are available as defens- 
es and are not necessarily triable in 
equity. Lynch v. Schemmel, 155 N.W. 
1019, 176 Iowa, 499. 

29. Town of Wingo v. Rhodes, 28 
S.W.(2d) 465, 234 Ky. 385. 

30. Deiches v. Western Develop- 
ment Co., 142 N.Y.S. 932, 157 App. 
Div. 674; White v. Shonts, 139 N.Y.S. 
169, 154 App.Div. 428. 


[§ 16] (3) Issues of Law and’ Fact. Where there 
are issues of law and issues of fact raised by the 
pleadings, the issues of law’ should be determined. 
before proceeding to the determination of the issues 
of fact,?2 and this is so on a new trial, although the 
issues of fact. have once been tried.** 
limited to matters appearing in the pleadings.** 

[§ 17] E. Notice of Trial*°—1. In General. Ex- 
cept in a few jurisdictions,®® the parties to a cause, 
when the court has properly obtained jurisdiction 
over them, are not entitled to a notice of the trial, or 
of fixing a day for trial,?7 other than the setting of 


The rule is: 


31. See supra § 12. 
82. Cal.—Brooks v. Douglass, 32 
Cal. 208. 


Colo.—Fischer v. Hanna, 47 P. 303, 
8 Colo.App. 471. 

La.—Town of Minden v. Stewart, 
77 So. 118, 142 La. 467. 

Miss.—Anderson vy. Robertson, 24 
Miss. 389. 

N.Y.—Municipal Gas Co. of City of 
Albany v. Public Service Commission, 
Second Dist., 172 N.Y.S. 563, 184 App. 
Div. , 757;  Pittstown Overseers of 
Poor v. Plattsburgh Overseers of 
Poor, 15 Johns. 398. 

Pa.—Vail v. Friend, 6 Pa.L.J. 334, 
ASP a eT EoS. Contra Moores v. 
Saving Fund, 4 Pa.L.J.R. 54. 

Porto Rico.—Clausells v. Schuck, 
18 Porto Rico 22; Lépez v. American 
RiiCo.;, Ll Porto. Rico: 148. 

Vt.—Gray v. Pingry, 17 Vt. 419, 44 
Am.D. 345. 


Man.—Pennan v. Winnipeg Elec- 


trie" R. Co.;- [1924] 2) Dom..R.P 1022, 
Sask.—Victory v. Saskatchewan 
Guaranty, etce., Co., 19 Sask.L. 411, 


eae 3 Dom.L.R. 440, 2 West.Wkly. 

But see National Trust Co. v. 
Dominion Copper Co., 14 B.C. 190 (a 
special case asking the court to de- 
termine suggested or possible points 
of law in advance of an agreement or 
determination as to the facts, is not 
to be encouraged). 

[a] Where balance of convenience 
is largely in favour of a preliminary 
hearing of a question of law, an order 
therefor will be granted. Penman v. 
Winnipeg HElectric R. Co., (Man.) 
poet 2 Dom.L.R. 1022, 1 West.Wkly. 


83. Zacharie v. Bryan, 2 Tex. 274. 

$4. Rex (vai d’ Heurneux, a4s2Can, 

Exch. 250, 14 Dom.L.R. 604. 

35. Notice: : 

Of: 

Hearing in equity see Equity § 710. 

New trial see Appeal and Error § 
3301; New Trial § 579. 

Trial before, or on appeal from, 
justice of peace see Justices of 
the Peace §§ 140, 270, 536. 

With reference to calendar: 
Evoterence on calendar see infra 
Shon cause calendar see infra § 
36. Lavitoria. v. Tayabas, 32 

Philippine 204; Long Fo v. Veloso, 26 

Philippine 575; Muerteguy v. Del- 

gado, 22 Philippine 109. 


87. Ala.—City, Holding Co. v. 
Hoseh,., 124..So.;, 291,4,220 ) Ala. 113 
Sovereign Camp, W. O. W., v. Gay, 


104 So. 895, 20 Ala.App. 650 [rev on 
other grounds 104 So. 898, 213 Ala. 5]. 

Colo.—Phillips County Court vy. 
People, 133 P. 752, 55 Colo. 258; Union 
Brewing Co. v. Cooper, 60 P. 946, 15 
Colo.App. 65; Welch v. Jepson, 58 P. 
789, 138 Colo.App. 520; Davis v. Peck, 
55 P. 192, 12 Colo.App. 259; Cochrane 
Wagbathene 54, P. 1027, 12 Colo. App. 

Fla.—Wilhelm vy. South Indian Riv- 
er Co., 124 So. 729, 98 Fla. 970. 
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the case on the docket,** unless they are given the 
right by an applicable statute,?® ‘rule of court,*° 
Even where there are stat- 
utes or rules of court relating to the subject, they 
may not be applicable to a particular situation ;*2 
but where they are applicable, a compliance there- 
with is necessary**® unless they are construed not to 
Some statutes are construed to re- 
quire notice of the time set for trial, rather than 
notice of an intended application to have a day 
fixed for the trial;4® but other statutes are construed 
to contemplate notice that the cause will be set for 
trial, rather than notice of the time when the cause 


or order of court.*! 


be mandatory.** 


will be tried.4& 
Resumption of unfinished trial. 
Hawaii.—Clarke’s Est., 23 Hawaii 
451,°455 [Eeit Cyc]. 
Idaho.—Peters y. 
845, 37 Idaho 195. 
Ill—Glos v. Gleason, 70 N.BE. 1045, 
ZOO MUTE x5 iz, 
Iowa.—Foster v. 
682, 76 Iowa 714. 
Md.—Chappell v. Real Estate Pool- 
ing Co., 42 A. 936, 89 Md. 258. 
Mo.—Curfman y. Fidelity & Deposit 


Walker, 215 P. 


39 NW. 


Hinson, 


Co. of Maryland, 152 S.W. 126, i67 
Mo.App. 507. 
Okl.—Foster v. State, 270 P. 84; 


McCandless v. Childs, 239 P. 254, 113 
>oWNorth vi, Hoeker 172° Pi W4; 
fe Os 

Porto Rico.—Camacho v. Ortiz, 32 
Porto Rico 621; Cubano vy. Jimenez, 
32 Porto Rico 155; Santalis v. El 
Zenit, 28 Porto Rico 649; Cintron v. 
Fl Zenit, 28 Porto Rico 642. 

Tex.—Maytag Southwestern Co. v. 
Thornton, (Civ.App.) 20 S.W.(2d) 3838. 

And see U. S. Fidelity & Guaranty 
Co. v. Roberson, (La.App.) 142 So. 
321,323 (stating that ‘ordinarily, a 
ease that has been at issue for 
months should not be allowed brought 
to trial without notice to all parties 
concerned,” but declining to assume 
that the trial was irregular in the 
absence of a showing that the trial 
court violated any rule of court in 
allowing the case to be tried); Oker- 
. lund v. Robinson, 281 P. 200, 74 Utah 
602 (dictum). 

3S. Harnischfeger Sales 3 
Burge, 129 So. 37, 221 Ala. 387; Curf- 
man v. Fidelity & Deposit Co. of 
Maryland, 152 S.W. 126, 167 Mo.App. 
507; Gullett v. Swinney, 61 Mo.App. 
226; Summers v. Home Ins. Co., 56 
Mo.App. 653; State v. Gibbes, 95 S.E. 
346, 109 S.C. 135; Hartman v. Byrd, 
(Tex.Civ.App.) 47 S.W.(2d) 659. 

[a] When case is set for trial at 
timo of reading calendar “it is not 
necessary to give notice to the par- 
ties. Litigants who have cases pend- 
ing should keep themselves informed 
of the reading of the calendar.” 
Bonilla v. Hecheandia, 84 Porto Rico 
Diane 

[b] Correct number and wrong ti- 
tle.—Where a case is published in the 
trial call of the court by its correct 
number, but wrong title, there is suf- 
ficient notice to the parties’ attorneys. 
Holmes v. Straus, 204 Ill.App. 305 
[mod on other grounds 119 N.E. 708, 
290 DM, 621 1: 

{c] Lack of actual notice.—‘‘The 
ease was tried by the court below in 
the absence of the defendant and its 
counsel, but was régularly on the 
trial list, and the requirements of 
the rules of court had been complied 
with even if the defendant ‘had not 
notice in fact of'the date of trial, 
though it appears probable that it 
had. The plaintiff therefore was 
within his rights in demanding trial 
and the court in proceeding.’’ Meckes 
v. Pocono Mountain Water Supply 
Corp oe, A. 60203 Paydi35 N58 


Coxe ay 


39. See infra text and note 43. 
40. See infra text and note 43. 
41. Dixon v. Hawkins, 27 S.E. 188, 
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al] parties.*7 
Nature. 


Effect.°1 


answer.°? 
[§ 18] 2. 


Where a court | given before the 
100 Ga. 5. : 

fa] Notice as jurisdictional.— 
Where an order in a cause provides 
that the same shall be heard in vaca- 
tion on a day to be fixed by the judge 
of which notice shall be given to the 
counsel of all the parties, the judge is 
without jurisdiction to proceed when 
neither the party nor his counsel has 
received the notice. Dixon v. Haw- 
kins, 27 S.B. 188, 100 Ga. 5. 

42. See cases infra this note. 

[a] Thus (1) some statutes apply 
only to ex parte proceedings to secure 
defaults or where the court proceeds 
in the absence of a. party and not 
where both parties are represented by 
counsel when the case is called for 
trial. In re Wempe’s Estate, 197 P. 
949, 185 Cal. 557; Canty v. Pierce & 
Anderson,\159 P. 582, 173 Cal. 205; 
Sheldon v. Landwehr, 116 P. 44, 159 
Cal T78i) Ross uy. > Thirlwatk '281" Py 
714, 101 Cal.App. 411; Handy v. Han- 
dy 6i Pe 2 wodeCalsApp, Ao9.0.  C2)) 
Other statutes or rules of court ap- 
ply only to a case once continued 
after an answer has been filed. Bar- 
ber Asphalt Paving Co. v. Standard 
Fire Insi:Co., 137 N.W. 1029, 157 Towa 
90; Erickson v. Barber, 49 N.W. 838, 
83 Iowa 367. (3) Still other statutes 
apply only to a hearing in vacation 
and not to a setting during the term. 
Miera v. Sammons, 248 P. 1096, 31 N. 
M. 599; U. S. v. Rio Grande Dam & 
Poneteretion Cov s5aPs, 393; T8eNe Ms 
386. 

43. Cal.—In re Dean’s Estate, 87 
P. 18, 149 Cal. 487; Lapique vy. Kelley, 
256 P. 229, 82 Cal.App. 586; Hagen- 
kamp v. Equitable Life Assur. Soc. 
of United States, 156 P. 520, 29 Cal. 
App. 713. 

Iowa.—Rock Island Plow Co. v. 
Bixby, 147 N.W. 880, 166 Iowa 559. 

Ky.—Sachs v. Hensley, 294 S.W. 
10738, 220 Ky. 226. 

N.Y.—Mamnarrow Realties v. E. J. 
Conrad Corporation, 225 N.Y.S. 374, 
222 App.Div. 652; Poerschke v. Bald- 
win, 82 N.Y.S. 159, 83 App.Div. 284. 

N.D.—Baird v. Wallum, 212 N.W. 
215, 54 N.D. 925. 

Pa.—Cecil’s Lessee v. Lebenstone, 
2 Dall. 95, 1 L.Ed. 304. 

Wash.—Kelley v. Bausman, 168 P. 
181, 98 Wash. 686; Molloy v. Union 
Transfer, Moving & Storage Co., 111 
P. 160, 60 Wash. 331. 

W.Va.—Star Piano Co. v. Burgner, 
109 S.E. 491, 89 W.Va. 475. 

[a] Attorneys are entitled to rely 
on rule of court providing for the 
giving of notice by the clerk of court. 
Okerlund v. Robinson, 281 P. 200, 74 
Utah. 602. 

{[b] Dismissal of the cause for 
failure of plaintiff to appear on the 
trial, without any showing that the 
required notice has been given, is 
reversible error. In re Dean’s Estate, 
87) BP. 135, 149 "Cali 4387. 

[ec] Setting aside verdict.—In the 
absence of a notice of trial the ver- 
dict may be set aside without an 
affidavit of merits or notice. Consum- 
ers Gas Co. v. Kisseck, 5 U.C.Q.B. 
(Ont.) 542. 


Time. 


[§§ 17-18 


has no written rules as to the disposition or ecarry- 
ing over of a case, the trial of which has begun but 
is not finished, an order of court from the bench dur- 
ing a trial as to the time of resuming it is notice to 


A notice of trial is a proceeding in the 
cause*® but is not a pleading*® or process.°° 

When the ease is reached on the eal- 
endar, after having been properly noticed by de- 
fendant, he is entitled to a trial thereof, or a dis- 
missal of the complaint.*? 
tiff operates as a withdrawal of a demurrer to the 


Notice of trial by plain- 


A notice of trial may not be 
cause is in condition for trial®*+ and 


[d] Application of statutes or 
rules of court.—(1) Some statutes 
providing for notice apply to the 
trial of an issue of law arising on a 
demurrer. Baird v. Wallum, 212 N. 
W. 215, 54 N.D. 925; Johnson v. Pots, 
216 IN W366; 52 °SiDs 63332°(2) .etin 
some jurisdictions notice of trial is 
essential in interpleader and feigned 


issues as in ordinary cases. Wilson 
v. Dewar, 4 Ont.Pr..13. (3) Also, 
notice is necessary, although the 


cause is referred to the county court 
sittings by an order made in the 
queen’s bench. Carruthers Ve Rykert, 
7 Can.L.J. 184. 

44. Stewart v. Byne, (Tex.Commn. 
App.) 42 S.W.(2d) 234 [rev (Civ.App.) 
30 S.W.(2d) 3951. 


45. McNeill & Co. v. Doe, 125 P. 
345, 163 Cal. 338. 
46. Western Security Co. v. La- 


fleur, 49 P. 1061, 17 Wash. 406. 
47. Lewis v. Brunson, 122 So. 143, 
1k Lia.App. 22. 


48. Macaulay v. Phillips, 6 Ont.Pr. 


Wikks 
49. Macaulay v. Phillips, supra. 
50. Macaulay v. Phillips, supra. 
51. Effect of: 


Notice of trial: 
At nonjury term as waiver of jury 
trial see Juries § 121. 
On right to: 
Amend pleading as of course see 
Pleading §§ 589, 591: 
Demurrer see Pleading § 464. 
Subsequent proceedings on prior no- 

tice of trial see infra § 23. 

52. Moody v. Iambert, 101 N.W. 
PLT LSS er OT acee 

53. Wyman v. Werner, 85 N.W. 
584, 14 S.D.- 300. 

Notice of trial as waiver or aban- 
donment of demurrer see Pleading § 
554. 

54. See cases infra this note. 

[a] Thus (1) notice of trial may 
not be given before the return-day in 
the writ (Miles v. Goffinet, 16 Mich. 
280), (2) the service of the answer 
(Wallace v. Syracuse, ete., R. Co., 50 
N.Y.S. 329, 27 App.Div. 457), (3): the 
closing of the pleadings (Campau y. 
Randall, 17 Ont.Pr. 325) (4) or the 
joinder of issue (Pritchard vy. Neder- 
land.” Ins: <Co% ~b6\ NY.S) 1636-38 
App.Div. 109; McMaster y. King, 14 
Can.L.J.N.S. 79; Skelsey v. Manning, 
8 Can.L.J. 166; Pitura. v. Hansy, 23 
Man. 753; Sellick v. Selkirk, 22 Man. 
323, 1 Dom.L.R. 607; Confederation 
Life Assoc. v. Labatt, 18 Ont.Pr. 238; 
Hermann vy. Mandarin Gold Min. Co., 
18 Ont.Pr. 34; Irwin v. Turner, 16 
Ont.Pr. 349; McIlroy v. McIlroy, 14 
Ont.Pr. 264; Broderick v. Broatch, 12 
Ont.Pr. 561; Schneider vy. Proctor, 9 
Ont.Pr. 11). (5) Issue is not joined, 
within the meaning of the foregoing 
rule, until the last pleading present- 
ing the issues to be tried is served. 
Grant v. Cananea Consol. Copper Co., 
113 N.Y.S. 502, 129 App.Div. 77: (6) 
The notice may not properly be served 
at a time when all proceedings are 
stayed by an order of court (Roberts 


v. Schaf, 78 N.Y.S. 778, 76 App.Div. 
433; Dayton v. Vincent, 1 How.Pr. 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 


—-§§ 18-20] 


the place and date of holding court has been fixed.5° 
The notice must be given for such time as is pre- 
seribed by an applicable statute or rule of court,®® 
the court being without power to shorten the time®? 
or to relieve a party who has not filed notice in 
time,°*® as by permitting him to serve and file it 
nune pro tune,°® unless such power is conferred by 
Where the notice is ir- 
regular, the party receiving it should return it 
An application to set aside a notice 
for irregularity must be made without delay,®? and 


statute or rule of court.®° 
promptly.®! 


before trial.® 


[§ 19] 3. By Whom Given. Either party may no- 


(N.Y.) 6), (7) or while the case is 
pending on appeal (Goldie v. Date’s 
Patent steel 'Co,,% Ont. Pre sl). C8) 
If a new trial is granted on payment 
of costs, notice of trial may not be 


given before the costs are paid. 
eee v. Shewan, 18 U.C.C.P. (Ont.) 
: 5. 

[b] Permissible time.—(1) Plain- 


tiff has a reasonable time after the 
issues are made up to prepare for 
trial and is not required to bring the 
ease on for trial until such time. 
Cusson v. Whalon, 1 CodeRep.N.S. 
(NLY.) 27,5 How.Pr. 302. (2) Where 
the filing of a replication is all that 
is necessary to complete the plead- 
ings and the time for filing that has 
expired notice may be given. Saw- 
yer v. Short, 9 Ont.Pr. 85. (3) A rule 
of court conferring on plaintiff the 
right to give notice of trial with his 
reply, regardless of whether or not 
it closes the pleadings, will be given 
effect in a case covered thereby. Al- 
len v. Wambolt, 54 U.S. 550. (4) Such 
a rule applies where plaintiff pleads 
a defense to a counterclaim and the 
rules of court refer to a defense to 
a counterclaim as a reply. Allen v. 
Wamboilt, supra. (5) Notice of trial 
is proper where the issues have been 
joined as to all defendants except 
those who have defaulted (Grant v. 
Cananea Consol. Copper Co., 113 N.Y. 
SS.) 502.2129 (App DivAr7d),-.¢6) wevien 
though an interlocutory judgment as 
to the defendants in default has not 
yet been taken (Rochester Bank v. 
Boulton, 5 Wend. (N.Y.) 106). (7) A 
notice of trial given after issue has 
been joined is not invalidated by the 
mere fact that the time for amending 
pleadings has not expired (Grossman 
v. Silverman, 128 N.Y.S. 7, 71 Misc. 
143, 2 NN: Y.Civ:Proc.. N.S. 2113 ,Town- 
send v. Hillmann, 9 N.Y.S. 629, 18 N. 
Y.Civ.Proe. 213);— (8) but it may be 
defeated and a new notice may be 
required if a pleading is actually 
amended at a subsequent date (see 
infra § 23). (9) A notice—of trial 
may be given before an order of re- 
vivor is confirmed, if given after the 
order is made and for a day later 
than that of the confirmation of the 
order. New York Piano Co. v. Steven- 
Son lOrmOnter.e 240.0 (10) Also, it 
may be given pending a summons to 
dismiss an action for breach of an or- 
der to examine, where the judge who 
granted the summons struck out the 
part relating to stay, and the sum- 
mons was afterward enlarged without 
any mention of a stay. Merchants’ 
Bank v. Pierson, 8 Ont.Pr. 129. 

55. Willow Heights, etc., Tel. Co. 
v. Rourke, 10 Sask.L. 362. 

56. Lapique v. Kelley, 256 P. 229, 
82 Cal.App. 586; Drummond v. Car- 
ritt, 2 N.S. 268; Wallace v. Cowan, 
9 Ont.Pr. 144; Barker v. Furze, 9 Ont. 
Brea Ss. 

[a] Before term or sittings.—(1) 
Statutes or rules of court requiring 
‘a notice of trial to be served, before 
the term, or a prescribed number of 
days before the term, at which the 
cause is to be tried will be given ef- 
fect. Germania L. Ins. Co. v. Powell, 
61 N.Y.S. 942, 29 Misc. 424; Green v. 
Charlotte, etc., R. Co., 6 S.C. 342; Rid- 
dle v. Quinn, 90 P. 893, 32 Utah 341. 
(2) Notice held given requisite num- 
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the trial.®7 
upheld.** 


torneys.‘° 


ber of days prior to the opening of 
the term. Fox y. Nolan, 145 N.W. 491, 
165 Iowa 302. (3) There is no au- 
thority in the court to direct a cause 
to be placed on the calendar for a 
term for which it has not been duly 
noticed. Pelzer v. Perry, 196 N.Y.S. 
342, 203 App.Div. 58. (4) In some 
jurisdictions wherein a note of issue 
is required (see infra § 25) the notice 
of trial must be given for the same 
term for which the note of issue is 
filed (Finelite v. Dorian, 43 N.Y.S. 
446, 14 App.Div. 125) (5) and this re- 
quirement cannot be evaded by stipu- 
lation of attorneys (Leonard v. Faber, 
52 N.Y.S. 772, 31 App.Div. 137, 28 N.Y. 
Civ.Proc. 18). (6) Under some stat- 
utes, the term for which a notice of 
trial may be given includes a special 
term as well as a general term. Coit 
vy. Vedder, 19 Minn. 539. (7) Under 
some rules of court it is improper to 
give notice of trial for a date in the 
sittings of the court then commenced, 
when the first day of that sittings 
and the entry day of the cause for 


‘the list. are already past. Burton v. 
Hyland, 47 N.S. 561. 
[b] Short notice.—(1) In some 


jurisdictions a provision for short no- 
tice of trial refers to cases in which 
defendant asks the favor. Van Val- 
kenburgh v. Keer, 9 N.J.L.J. 316. (2) 
In other jurisdictions short notice of 
necessity has reference to the state 
of the cause and not the convenience 
of the parties. McMurray v. Grand 
Trinket COs br Ont. Pr. 2 Gane Co), Stan 
days and holidays are excluded in 
computing the number of days neces- 
sary for short notice. O’Donnéll v. 
O’Donnell, 10. Ont.Pr. 264. (4) Ex- 
clusion of first day and inclusion of 
last see Time § 41. 

{[c] Long notice.—Such a long no- 
tice as five months is not intended 
by rules of court and where plaintiff 
has given a notice of this length he 
will be required to proceed to trial at 
an earlier date than the one fixed 
in the notice. Hayes v. Howard, 27 
NCL aie 

57. Lapique v. Kelley, 256 P. 229, 
82 Cal.App. 586; Cahill v. Verdier, 202 
P. 154, 54 Cal.App. 465; Grindal v. De 
Manon oN San Sze laine ys Give OC: 


224; Baxter v. Holdsworth, [1899] 1 
I.B. 266. 
58. “Roberts vy. Schaf, 78 N:y:S. 


778. 76 App.Div. 433. 

59. Zimmerman v. Rahmeyer, 243 
N.Y.S. 570, 230 App.Div. 719. 

60. Baldwin v. St. Louis, etce., R. 
Co., 39 N.W. 507, 75 Iowa 297, 9 Am.S. 


R. 479; Clarke v. Ford-McConnell, 16 
B.C. 344 
[a] Exercise of power by special 


orde1.— Under a rule of court requir- 
ing notices of trial to be filed before 
the term but further providing that 
after the commencement of the term 
the court may in its discretion, by 
order entered of record, permit no- 
tices of trial to be entered prior to a 
date specified by the court, the or- 
der, instead of being general, may be 
a special one restricted to a par- 
ticular case. Baldwin. v. St. Louis, 
etc., R. Co., 39 N.W. 507, 75 Iowa 297, 
9 Am.S.R. 479. 

{b] In Ontario there is no power 
to shorten the time prescribed by rule 
for giving notice of trial except by 


tice a cause for trial.*4 
notice, it is not necessary for defendant to do so;°%° 
but if plaintiff fails to bring the case on for trial 
within a reasonable time after the issues are made 
up, defendant should bring it on;®* and a party who 
has not noticed a cause for trial cannot compel his 
adversary who has so noticed it to proceed with 
Notice given by a codefendant has been 


[§ 20] 4. To Whom Given. 
trial is given by a party to the cause, it may and 
sheuld be served on the opposite party®® or his at- 
Where notice of the setting of a case 


(64 C3] 43 


Where plaintiff gives the 


Where a notice of 


consent or unless short notice of trial 
is imposed as a term of granting an 
indulgence. Whitney v. Stark, 13 Ont. 
Pr. 129; Hamilton Provident, etc., 
Soc. v.-McKim, 13 Ont.Pr. 125; Te- 
cumseh Salt Co. v. Platt, 6 Ont.Pr. 
251, 

61. Ward v. Smith, 91 N.Y.S. 905, 
45 Mise. 169 [aff 92 N.Y.S. 1149, 103 
App.Div. 597, and rev on other 
grounds 92 N.Y.S. 1107, 103 App.Div. 
Sop 

62. Anderson v. Culver, 10 Can.L. 
Je 3159; .3 Ont:Pr. 306;: Whitney =v. 
Stark, 13 Ont.Pr. 129; Bell v. Graham, 
Py AB SOMBIE 5 (Orewa) Sie 

63. Skelsey v. Manning, 8 Can.L.J. 
166; Gordon v. Cleghorn, 7 U.C.Q.B. 


(Ont.) 171. 

64. Roberts v. Delaney, 2 Wis. 
382; Sellick v. Selkirk, 22,Man. 323, 
1 Dom.L.R. 607. 

Sao. Peelet v. Hess, 1 Yeates (Pa.) 
Notice of set-off see Pleading § 388. 
66. Schroeder v. Kohlenback, 6 

Abb Brow OND ane 6: 

Notice by defendant as condition 
precedent to motion for dismissal see 
Dismissal and Nonsuit § 121. 

67. Buckley v. Lewis, 20 Wis. 490. 

és. Stewart Vv. Byrne, (Tex. 

Commn.App.) 42 S.W.(2d) 234 [rev 

(Civ.App.) 30 S.W.(2d) 395]. 

69. Leslie v. Reed, 107 Ill.App. 
248; Smethurst v. Harwood, 30 N.J. 
Law 230. 

[a] All defendants (1) who have 
appeared in the case are entitled to 
notice (Tracy v. New York Steam 
Faucet Mfg. Co., 1 E.D.Smith (N.Y.) 
349; Rose v. Barr, 2 Wis. 492) (2) 
unless plaintiff could have sued them 
separately and may discontinue as 
to some and prosecute as to the oth- 
ers (Warren v. Boehm, 260 N.Y.S. 
474). (3) A defendant brought in as 
an additional party after the case 
has been set for trial must be served 
with a notice of trial. Stern v. 
George’ P. Ide& Cor, 209 N.Y:S. 278, 
212 App.Div. 714; Conlon y. Marsh, 
158 N.Y.S. 257, 173 App.Div. 928. 

70. McMunn v. Lehrke, 155 P. 478, 
29 Cal.App. 298; Leslie v. Reed, 107 
Ill.App. 248. 

[a] Attorney of record.—(1) It 
is sufficient to give notice to the at- 
torneys of record of the adverse par- 
ty where no written notice of a 
change or substitution of attorneys 
has been given as provided by stat- 
ute. Morton vy. Kohler & Chase, 233 
P. 415, 70 Cal.App. 458. (2) Where 
defendant is not misled thereby no- 
tice may be given to his attorney of 
record after a lapse of several years, 
although such attorney is then clerk 
of the county. Martinis v. Johnson, 
21 N.J.Law 239. 

[b] Survivor of firm.—Where de- 
fendant appeared by a firm of attor- 
neys, the notice may be served on the 
survivor of such firm, although no 
substitution has been made. Saxton 
v. Dodge, 46 How.Pr. (N.Y.) 467. 

[ce] Clerk.—(1) ‘Notice to a so- 
licitor’s clerk is ordinarily insuffi- 
cient. Hermann vy. Mandarin Gold 
Min. Co.;, 18 Ont,Pr; 34. (2) ) How- 
ever, a managing clerk in an office 
has power to bind his principal by ac- 
cepting a notice of trial as of an 
earlier date than it was actually de- 


44 [64 C.J.] | : 


for trial is given by the clerk of court, it should, 
under some rules of court, be given to all attorneys 
interested in the case who were not present at the 
setting thereof. 

Intervener is entitled to notice of trial,?? even 
though his pleading is demurrable;** but where he 
resides in a foreign country, he is bound by notice 
to his solicitor.*+ 

[§ 21] 5. Form, Contents, and Signature. A no- 
tice of trial must identify the cause to which it re- 
lates‘? and be signed by the party giving it or his 
attorney.‘ However, the notice is not required to 
be in any particular form*’ or to be as absolutely 
precise as more formal proceedings in the cause." 
In determining its sufficiency, the court will inquire 
whether a party has been misled thereby;7® and 
it will uphold the notice where, notwithstanding 
errors, mistakes, irregularities, deficiencies, or re- 
dundaneies therein, it was not ealeulated to, and did 
not, mislead the party or attorney to whom it was 
oiven.?° Also, the court will uphold the notice 
where, although it is deficient or indefinite, it is suf- 
ficient to put the recipient on inquiry.*! Where an 
error in a notice is merely clerical and not mislead- 
ing, the notice may be amended nunc pro tunc®? and 
obviously a notice which is correct will not be set 
aside for error. 

[§ 22] 6. Service. Under a rule of court provid- 
ing for notice, but not preseribing the character 
thereof, it is immaterial how a party obtains notice 
so long as he obtains it.84 <A notice left at the office 
of a solicitor in his absence is ineffective®® until 
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it comes to his knowledge.® 

Place. Where, after the commencement of an 
action, defendants and their attorneys remove from 
the state, the notice may be served on the attorney 
at his place of residence in the state to which he 
has removed.§* 

Service by mail may be sufficient ;** but the mail- 
ine of a postal card is insufficient under a statute 
requiring the notice to be inelosed in a sealed en- 
velope.®® 

Posting and publication. The giving of notice pub- 
licly by having a copy of: the trial calendar posted 
in the office of the clerk of court and published in 
a newspaper is sufficient when it complies with a 
rule of court on the subject.°° 

Refusal to accept. If proper notice has been 
served, and the attorney of the opposite party de- 


clines to receive the same, the proper practice 1s to ~ 
bring the case on for trial®t and not to file a mo- 


tion to compel the attorney to receive the notice.®? 

Proof. Service of notice of trial must be proved?? 
in the mode pointed out by statute.°* 

[§ 23] 7. Effect of Subsequent Matters; New No- 
tice.°®> Generally speaking, a cause which has been 
noticed for trial and placed on a continuous calendar 
remains there and need not be further noticed for 
trial,°® even though it is not tried at the term for 
which notice was given.?7 In such case, the notice 
of trial is not invalid because the cause is not tried 
on the first day on which it appears on the eal- 
endar.°’ However, if the cause is not placed on the 


- ealendar at the term for which the notice was given, 


livered, unless the principal promptly 
repudiates the acceptance, and gives 
notice thereof to the opposite party. 
Orr v: Stabback, (Trin. T. 3 & 4 Vict.) 
3 Ont. CaseLaw Dig. 6983. 
‘adayeouien «Vo pe ItZpatrick, bien ©. 
13h, 22 Mont. 553. 
Neekamp vy. Damron, 293 S.W. 
DLO) Kyu oak. 


73. Neekamp v. Damron, supra. 


74. Chadwick v. Parkhill Corpora- 
tion, 141 A. 823, 16 Del.Ch. 105. 

75. Lisher v. Parmelee, 1 Wend. 
CNY), 022. 

76. Hathaway v. Marquette Cir. 
Judge, 75, N.W. 761,117 Mich, 323; 
Macaulay v. Phillips, 6 Ont.Pr. 77. 


77. Macaulay v. Phillips, supra. 
[a] Letter (1) may be sufficient. 
Brown, v. Greer, 141 P. 8438, 16 Ariz. 
222 (letter written by trial judge to 
counsel); Bird v. Greenhow, 27 B. 
(2) Service by mail see infra 
22. 


[b] Notice held sufficient as to 
form.—Franklin v. Mansfield, 8 Mich. 
99. 


C. 160. 


78. Macaulay v. Phillips, 6 Ont.Pr. 
U%. 

79. Bander v. Covill, 4 Cow. (N.Y.) 
60. 

80. Homberger v. Brandenberg, 29 
N.W. 123, 35 Minn. 401; New York 


Cent. Ins. Co. v. Kelsey, 13 How.Pr. 
(N.Y.) 585; Conkey v. Northern Bank, 
6 Wis. 447; McBride’ v. Carroll, 14 
Ont.Pr. 70; Montreal Bank vy. Camer- 
on, 7 Ont.Pr. 188; Macaulay v. Phil- 
lips, 6 Ont.Pr. 77; De Blaquiere v. 
Cottle, 4 Ont.Pr. 167; McMillan v. 
Fergusson, (Mich. T. 2 Vict.) 3 Ont. 
CaseLawDig. 6988; Welsh v. O’Brien, 
29  U.C.Q.B. (Ont.) 4743. Gamble vy. 
Rees, 7 U.C.Q.B. (Ont.) 406. 

[a] Rule applied to notice which: 
(1) States that the cause will be 
brought on for hearing at the next 
term of court but is not dated. 
Brushaber v. Stegemann, 22 Mich. 
199. (2) Correctly specifies the term 
but incorrectly states the day of the 
commencement thereof. New York 
Cent. Ins. Co. v. Kelsey, 13 How.Pr. 


R 


(N. Y.). 535 
Pr. (N.Y.) 160. (3) Correctly states 
the month and year but contains an 
error in the date of the commence- 
ment of the term. Smith v. Northern 
RACE CO. Hoo NE VWertlelioini> oNeloe lace 
(4) Is signed by one partner of plain- 
tiff’'s attorneys when the other part- 
ner appears as attorney of record. 
Macaulay v. Phillips, 6 Ont.Pr. 77; 
Gamble v. Rees, 7 U.C.Q.B. (Ont.) 


406. 
81. Brown v. Greer, 141 P. 843, 16 
Hinde v. Tubbs, 10 Johns. 


Ariz. 222; 
De Smet v. Niles, 156 N.Y.S. 


(N.Y.) 486. 
82. 
164; Walker v. Terry, 7 Ont.Pr. 340. 


ee" Brown v. Blackwell, 6 Ont.Pr. 
84, Stewart Vv. Byrne, (Tex. 


Commn.App.) 42 S.W.(2d) 234 [rev 
(Civ.App.) 30 S.W.(2d) 395]. 

[a] Notification in long distance 
telephone conversation has been up- 
held, Stewart v. Byrne, (Tex:Commn, 
App.) 42 S.W.(2d) 234 [rev (Civ.App.) 
30 S.W.(2d) 395]. 

85. Grand River Nav. Co. v. Wil- 
kes, 8 U.C.Q.B. (Ont.) 249. 


ree Davies v. Hubbard, 10 Ont.Pr. 
148. 
87. Olmstead v. Firth, 66 N.W. 


988, 64 Minn. 243. 

88. People v. St. Clair Cir. Judge, 
49 N.W. 928, 41 Mich. 549; Hoff v. 
Northwestern Elevator Co., 139 N.W. 
153, 120 Minn. 224. 

[a] Deposit of notice in post office 
at any hour of the day, without regard 
to the closing or departure of the 
mail, is sufficient. Elliott v. Kennedy, 
26 How.Pr. (N.Y.) 422. 

[b] Registration of package con- 
taining notice.—That a package con- 
taining plaintiff's notice of trial, 
served by mail, was registered does 
not make such service void. Sears v. 
Tenhagen, 100 N.Y.S. 469, 50 Misc. 
275. 


[e] Nonreception.—If the notice 
is properly mailed, the fact that it is 
not received does not affect the right 
of the court to make an order of 


Silliman vy. Clark, 2 How. ] reference thereon. 


Schwartz v. Lin- 
ington, 18 N.Y.S.-879. 

89. McMunn vy. Lehrke, 155 P. 473, 
29 Cal.App. 298. 

90. Campbell v. Union Sav. & Inv. 
Co., 226 P. 190, 63 Utah 366. 

91. See cases infra note 92. 

92. Lauferty v. Mutual Reserve 
Fund Life Assoc., 56 N.Y.S. 121, 25 
Mise. 624; Koehler v. Kelly, 7 N.Y. 
Civ.Proc. 81. 

[a] On dismissal of complaint, the 
court properly refused to compel de- 
fendant to accept service of a notice 
of trial in the same action. Kalvin 
v. Meyers, 117 N.Y.S. 141. 

98. Zell v. Friend, Crosby & Co., 
199 N.W. 928, 160 Minn. 181. 

[a] Plaintiff’s oath is sufficient to 
prove service of the notice. Darlings 
v. Corey, 1 N.J.Law 200. 

[b] Prima facie proof.—(1) Proof 
of mailing, by depositing in the post 
office properly directed, is prima facie 
proof of service, but may be repelled 
by the affidavit of the attorney to 
whom the notice was directed stating 
that it was not received. McCourry 
v. Doremus, 10 N.J.Law 246. (2) 
That a cause is regularly listed on 
the calendar prepared by the county 
clerk is prima facie evidence that 
proof of serving notice of trial has 
been lodged with him. Morris & 
Cummings Dredging Co. vy. Williams, 
74 A. 271, 79 N.J.Law 137. 

[ec] Proof held insufficient.—Hur- 
ley v. Lake County, 298 P. 1238, 113 
Cal.App. 291. 

94. McMunn vy. Lehrke, 155 P. 473, 
29 Cal.App. 298. 

95. Granting of new trial as re- 
quiring new notice see Appeal and 
Hrror § 3301; New Trial § 579. 

96. Weaver v. Miller,:175 N.Y.S. 
609, 187 App.Div. 827; Hoffman v. 
Crittenden, 248 N.Y.S. 378, 139 Misc. 
8265. 

97. Mead v. Billings, 45 N.W. 228, 
43 Minn, 239. 
ote Hansen y. Hale, 44 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an inquest cannot be taken at a subsequent term on 
that notice.°® Also, a new notice of trial is neces- 


sary where a stay has been granted! as well as where: 


a trial, entered on, has been discontinued to permit 
the bringing in of another party? or the filing of 
an amended pleading.* Continuance from term to 
term by consent does not nullify a notice of trial 
previously given;* and it is not necessary to give 
a new notice of trial after a postponement by order 
of the judge on defendant’s application;®> but a new 
notice is held necessary after a trial has been per- 
emptorily adjourned until later sittings.® 

Pleading. Except in some jurisdictions,’ the 
service or filing of a new, amended or supplemental 
pleading nullifies a prior notice of trial’ and renders 
a new notice of trial necessary® unless, in the case 
of an amendment, the court, as a condition of per- 
mitting it, orders the ease to retain its place on the 
calendar’? or unless the court is satisfied that the 
amendment is made in bad faith.11 However, it is 
too late to make objection for the first time to a 
want of a new notice after an amendment of the 
pleadings when the case appears for the second?” or 
third?® time on the calendar. 

Disposition of demurrer. A notice of trial given 
only for the purpose of obtaining a trial of an is- 
sue of law arising on a demurrer is ineffective for 
any purpose after the demurrer is disposed of'+ 
and a new notice of trial is necessary to obtain a 


99. Culver v. Felt, 27 N.Y.Super. 
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den, 19 Johns: (N.Y:) 174) (3) or the 
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subsequent trial of an issue of fact.1> 

Countermand of first notice. Where defendant 
has accepted plaintiff’s first notice of trial, plain-' 
tiff’s second notice, without an order setting aside 
the first, is in effect an attempted countermand of 
the first notice!® and as such is not regular." 

[§ 24] 8. Waiver. Notice of trial may be 
waived!® by proceeding to trial,1® procuring a post- 
ponement of a trial,?° or consenting to an adjourn- 
ment.?1 Also, irregularities in a notice of trial, or 
in the service thereof, may be waived?? by accept- 
ing and retaining it?*? without objeetion?* promptly 
made.?®> However, defendant, by serving notice of 
trial, does not waive his right to take advantage of 
plaintiff’s failure to serve such notice.?° 

[§ 25] F. Note of Issue. In some jurisdictions 
statutes require the filing of a note of issue for the 
convenience and information of the clerk of court 
Such a statute is directory, rather than mandatory,”® 
and a compliance therewith is in no sense a jJurisdic- 
tional prerequisite.2® In other jurisdictions, how- 
ever, a notice of trial is rendered ineffectual by a 
failure to file a note of issue for the term for which 
the cause was noticed for trial.°° 

Time of filing. The note of issue must be filed 
the number of days preseribed by statute before 
the commencement of the term for which the case 
has been noticed for trial,?1 and it cannot be filed 


stich v. Fischer, 6 N.Y.Civ.Proc. 82, 


681, 30 How.Pr. 442. 

hein ren Dean's distate, 087 P..13) 
149 Cal. 487; Mead v. Billings, 45 N: 
W. 228, 43 Minn. 239. 

2. Romanoski v. Union R. Co., 64 
N.Y.S. 1147, 31 Mise. 762 [rev 61 N.Y. 
S. 1097, 30 Misc. 830]. 

3. Woollett  v. Seaman’s Sav. 
Bank, 73 N.Y.S. 1005, 36 Misc. 494. 

Effect of amendment see infra text 
and notes 7-13. 


4. King of Spain v. Oliver, 14 F. 
CasuNnow 7812)" Pet:C:C. 221%: 
5. Atwood v. Kettle River, etc., R. 


Co., 14 B.C. 203; Donovan v. Boultbee, 
10 Ont.Pr. 52. Contra Macaulay v. 
Phillips, 6. Ont. Pr.1t 

6 Malden Pub. School Bd. v. Sel- 
lers, 42 Ont.L. 14. 

7. Griggs v. Edelbrock, 61 N.W. 
555, 59 Minn. 485; Stevens v. Currey, 
10 Minn. 316. 

8. Cramer v. Mack, 12 F. 8038, 20 
Blatchf. 479; Coler v. Lamb, 46 N.Y.S. 
117, 19 App.Div. 236; Ostrander v. 
Conkey, 20 Hun (N.Y.) 421; Evans 
v. Olmstead, 66 N.Y.S. 63, 34 Misc. 


692; Jones v. Seaman, 62 N.Y.S. 883, 
30 Mise. 65; Yates v. McAdam, 43 
INpYes.5 110955018). Mise:..295:5) iGair Vv. 
Birmingham, 15 N.Y.S. 147, 20 N.Y. 


Civ.Proc. 233. See Langey v. Swasey, 
103 N.Y.S. 1086, 54 Misc. 301 (recog- 
nizing rule). 

9. Rose Danceland, Inc., v. Decker, 
246 N.Y.S. 483, 231 App.Div. 802; Pel- 
zer v. Perry, 196 N.Y.S. 342, 203 App. 
Div. 58; Haskin v. Murray, 51 N.Y.S. 
542, 29 App.Div. 370; Ostrander v. 
20 Hun (N.Y.) 421; Gross- 
man y. Silverman, 128 N.Y.S. hepa te 
Mise. 143, * 2 N.Y.Civ.Proc.N.S. 311; 
Evans v. Olmstead, 66 ‘N.Y.S. 63, 31 
Mise. 692, 8 N.Y. Ann.Cas. 101; Yates 
We McAdam, G2, YeS2. 3.092 18 Misc. 
295; Grindal v. De Lano, 15 N.Y.S. 
823, 21 N.Y¥.Civ.Proc. 224; Graham 
va Stirling Ins.) Co: 13° NIYES: 562, 
19 N.Y.Civ.Proc. 452, 2 N.Y:Month.L. 
Bul. 26; J. I. Case Threshing Mach. 
Couiv; Wichinger, 91 N.W. 82, 15 S.D. 
530. 

[a] Particular amendments or 
pleadings amended.—The rule applies 
although: (1) The pleading amended 
is an answer not setting up a counter- 
claim. Jones v. Seaman, 62 N.Y.S. 
883, 30 Misc. 65. (2) The amend- 
ment relates to venue (Clark v. Bel- 


amount of damages (Wright v. Zim- 
mermann, 47 N.Y.S. 954, 21 Misc. 407). 
(4) The amendment creates no new 
issues between the original parties, 
if it brings in new parties. Fisher v. 
eee SANUS: 27,812! Mises 2 0%. 
ready to be noticed for trial When 
notice was served, new issues created 
by the subsequent service of a reply 
must be noticed for trial before the 
cause can be, placed on the calendar 
for trial. Grant v. Cananea Consol. 
Copper Co., 113 N.Y.S. 502, 129 App. 
Div. 77. 

10. Myers> v. Metropolitan El. R. 
Co.5) 12) NiY.S.-23;0c6) Daly. CN-Y,) 410; 
19 N.Y.Civ.Proc. 448; Hoeflin v. Ged- 
ney, 51 N.Y.S. 871, 33 Misc. 518 [aff 
61 N.Y.S. 1150, 30 Misc. 840 (aff 64 
N.Y.S. 712, 34.. Misex i760):] 3) Miller ty. 
Mestaniz, 84 N.Y.S. 503; Gair v. 
Birmingham, 15 N.Y.S. 147, 20 N.Y. 
Civ.Proc. 233; McBride v. Langan, 11 
INSY 3S 01626, LO t NG Y, Cry.denoe:y 7415 
Honeywell v. Shaffer, 9 N.Y.S. 540, 18 
NY. Civ. Proc. /386« 

11. Minrath v. Teachers’ 
ete., Co., 21 N.Y.S. 204. 


Land, 


12. Levey v. Tribune Assoc., 49 
N.Y.S. 608, 22 Mise. 245. 

13. Stanfield v. Stanfield, 47 N.Y.S. 
1010, 21 Mise. 409. 

14. Oswald v. Moran, 82 N.W. 741, 
9). INE Dy aii. 

15. Oswald v. Moran, 82 N.W. 741, 
9 N.D. 170. 

16. Malden Pub. School Bd. v. 
Sellers, 42 Ont.L. 14. 

17. Malden Pub. School Bd. v. 
Sellers, supra. 


18. 
L. 349. 

19. American Men’s & Boys’ 
Clothing Mfrs.’ Ass’n v. Proser, 179 
N.Y.S. 207, 190 App.Div. 164; Jones v. 
Anderson, 5- N.Y.Wkly.Dig. 422. 
Compare Dart v. Soloman, 5 N.Y.St. 
911 (under a code provision authoriz- 
ing only the party who has served a 
notice of trial to move the cause for 
trial, where defendant neglected such 
notice plaintiff by proceeding to trial 
did not waive notice of trial, thereby 
placing. defendant in a position to 
urge the cause for trial). 

20. Granger v. Sheriff, 65 P. 873, 
133 Cal. 416; Rosenthal v. Friedman, 
112 N.Y.S. 449, 60 Misc. 553; Haber- 


Reply.—Although a case was‘ 


Davidson v. Middleton, 37 S.C. | 


67 How.Pr. 318. 

#1. Brady v. Martin, 11 N.Y.S. 424, 
19, N.Y.Civ. Proce. 134. 

22. Commercial Bank v. Lee, 6 
Can.L.J. 21. See Hoffman v. Schnat- 
terly, 175 P. 30, 103 Wash. 465 (wheth- 
er a case was regularly noted to be 
set for trial is immaterial, where de- 
fendant had notice of the time and 
place of trial, appeared with counsel 
and witnesses, and went to trial). 

23. Germania L. Ins. Co. v. Powell, 
61 N.Y.S. 942, 29 Mise. 424; Walker 
v. Chilson,) 20 N.Y.S. 527, 65 Hun 529; 
Mangone v. Metropolitan St. R. Co., 
48 N.Y.S. 644, 21 Mise. 565; Weiss v. 
Morrell, 28 N.Y.S. 59, 7 Mise. 539, 23 
N.Y.Civ.Proc. 352; Meislahn v. Hank- 
en, 18 N.Y.S. 361. See Knowles v. 
Lichtenstein, 54 N.Y.S. 49, 33 App. 
Div.! 605,616, sINS¥. Ann: Cais: % 305° 5 (by 
answering under an extension grant- 
ed on condition that the issue be of. 
date of the original time for answer- 
ing, and that plaintiff be permitted to 
serve short notice of trial for the next 
succeeding term, and afterward 
amending as: of course, and retaining 
in the meanwhile a notice of trial 
served before answering, defendant 
waived any objection that the notice 
of trial was inapplicable to issues 
made by pleadings served after the 
notice). 

24 Cerussite Min. Co. v. Anderson, 
75 P. 158, 19 Colo.App. 307; Bachrach 
v. Fisher & Grassgreen, 244 N.Y.S. 
23, 1387 Misc. 382. 


25. Highley v. Metzger, 86 Ill.App. 
573 [aff 67 IN... 81i, 186 Te bess58 
NEL 407%, ealS 0 TN 28/7 ee re Bites 


Stahl, 46 Ill.App. 462, 18 L.R.A. 500. 

26. Yates v. McAdam, 42 N.Y.S. 
109, 18 Misc. 295. 

27. Pathman v. Williams, 157 N.W. 
293, 83 N.D. 365. 

28. Pathman v. Williams, 157 N. 
W. 293, 33 N.D. 365. 


29. Pathman v. Williams, supra. 
30. Weaver v. Miller, 175 N.Y.S. 
609, 187 App.Div. 827; Gowing v. 


Wevy,, It NaySicily 63) eau 4630: 

81. Miner yv. Galvanotype Engray- 
ing Co., 61 N.Y.S. 1102, 30 Misc. 200. 

[a] ‘Court will not permit filing 
nune pro tunc.—Zimmerman v. Rah- 
meyer, 243 N.Y.S. 570, 230 App.Div. 
719; National Carbonating COnvEv.. 
Standard Aerating Co., 47 N.Y.S. 1016. 
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before the cause has been noticed for trial.?? 
Contents. 
the issue for trial is*® and state the day and term 
for which the notice of trial has been given.?4 A 
misnomer of the term is unimportant where the term 
named and the one which should have been named are 
held at the same time before the same justice.?® 
Fee required on. nung a note of issue will not be 
refunded when the action is discontinued.?® 
New note. Ordinarily, when a case has been no- 
ticed for trial and a note of issue has been filed, 
the case remains on the calendar and no further 
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The note of issue should show what. 


[§§ 25-27 


note of issue need be filed. However, a new note 
of issue must be filed where, after the filing of one 
note of issue, a pleading is amended®® or an addition- 
al party is brought in.*® Also, it was held that the 
purpose of a note of issue filed for the purpose of 
obtaining a trial of an issue of law arising on a 
demurrer is accomplished when the demurrer is dis- 
posed of*° and that a new note of issue is necessary 
to obtain a subsequent trial of an issue of fact;** 
but it was subsequently held in the same jurisdic- 
tion that a note of issue is not mandatorily required 
in any case.*? 


III. DOCKETS, LISTS, AND CALENDARS#3 


[By Stanumy A. Hacxerr] 


[§ 26] A. In General. The court has some dis- 
cretion in the control and regulation of its ¢al- 
endar.** 

Trial docket is the name of the book containing 
eases lable to be tried at a specified term of the 
court.*® 

Printed copies of a docket or calendar for the use 
of the court and bar are not official records.*® In 
the absence of a showing to the contrary, it will 
be presumed that the clerk of court performed his 
statutory duty in respect of making a copy of the 
trial docket and causing it to be printed for the 


But see Clinton v. Myers, 43 How.Pr. | v. 


EHichinger, 91 N.W. 


use of the bar.*? 

[§ 27] B. Entry of Causes'on Docket or Calendar 
—l. In General. Causes should be entered on the 
trial docket in the order in which the issues are 
made up,‘ and when on the docket, a cause will be 
presumed to be there in pursuance of law in the ab- 
sence of any showing to the contrary.*® A cause 
omitted from the printed docket or trial list by mis- 
take,°° or by reason of the copy being in the hands 
of the printer when issue was joined, 51 will be or- 
dered placed thereon. 

Act of clerk. Under a statute or rule of court so 


82, 15 S.D. 530.) term for trials has control over his 


(N.Y.) 95 (where note of issue was 
permitted to be filed, when want of 
filing was caused by neglect of at- 
torney). 

{b] Neglect of clerk.—An affidavit 
of a party’s attorney to the effect that 
the failure to file a note of issue was 
due to the neglect of a clerk to com- 
ply with instructions so to do, when 
unaccompanied with the name of the 
clerk, or reasons why the affidavit of 
such clerk was not presented by him 
showing how the omission occurred, 
was insufficient to justify an order 
placing the cause on the general 
calendar for trial. Loftus v. Oppen- 
heim, 82 N.Y.S. 1037, 84 App.Div. 464. 

32. Pelzer v. Perry, 196 N.Y.S. 342, 
203 App.Div. 58; McMann v. Brown, 
87 N.Y.S. 38, 92 App.Div. 249; Mintz 
v. Goldbaum, 122 N.Y.S. 215. 

{a] Filing on same day.—(1) A 
cause in which the note of issue was 
filed before one o’clock on a certain 
day, and the notice of trial served at 
four o’clock on the same day, is not 
improperly on the docket on the 
ground that the notice of trial should 
have been served first; this is be- 
cause the law does not often take ac- 
count of fractions of a day. Lederer 
v. Adler, 88 N.Y.S. 1010, 44 Misc. 217. 
(2) Fractions of day generally see 
Time § 27. 

33. In re Circuit Calendar Regula- 
tions, 13 How.Pr. (N.Y.) 3465. 

34. Miner v. Galvanotype Engray- 
ing) Co, 61. NYS) 1102, .30 Mises 2:00. 

35. Metzler v. Fidelity & Deposit 
ComoreMaryiands 17 le NYS: iss 
App.Div. 476. 

36. Kerwin v. Valentine, 13 N.Y.St. 
831, 18 N.Y.Civ.Proc. 334. 

37. Weaver v. Miller, 175 N.Y.S. 
609, 187 App.Div. 827; Hoffman v. 
Crittenden, 248 N.Y.S. 373, 189 Misc. 


B45 : 
38. Pelzer v. Perry, 196 N.Y.S. 342, 


203 App.Div. 58; Haskin v. Murray, 
SNe YS. cote, 20) Appi Vv. 70% 
Ostrander v. Conkey, 20 Hun 421; 


Evans v. Olmstead, 66 N.Y.S. 63, 31 
Misc. 692, 8 N.Y.Ann.Cas. 101; Yates 
v. McAdam, 42 N.Y.S. 109, 18 Misc. 
295° “Grindal v. De. Lano, 15 Nays. 
823, 21 N.Y.Civ.Proc. 224; Graham v. 
Stinluines Ine. 1Co. . als Ney Sib. 629 
N.Y.Civ.Proc. 452, 2 N.Y.Month.L.Bul. 
26; J. I. Case Threshing Mach. Co. 


39. Stern v. George P. Ide & Co., 
209 N.Y.S. 473, 212 App.Div. 714. 

40. Oswald v. Moran, 82 N.W. 741, 
SiN Dt Os 


41. Oswald v. Moran, supra. 
42. See supra text and note 28. 
43. In criminal prosecutions see 


Criminal Law § 2002. 

44, Continental Rubber Works v. 
Tri-Continental Corporation, 198 N.Y. 
S. 753, 206 App.Div. 643; Warren v. 
Boehm, 260 N.Y.S. 474; Byrne v. 
Wood, 8 OhioDec. (Reprint) 760, 9 
Cinc.L.Bul. 308; Rubrecht v. Powers, 
21 S.W. 318, 1 Tex.Civ.App. 282; Gag- 
er v. Paul, 87 N.W. 875, 111 Wis. 638. 

{a] “Calendar congestion is a 
matter of vital concern to the court, 
because it means justice delayed, if 
not denied.”’ In re Brooklyn Bar 
Ass'n, 227 N.Y.S. 666, 223 App.Div. 
149, 152 

[b] Court may order investigation 
of condition of calendar (1) with 
special reference to certain alleged 
corrupt practices in connection there- 
with. In re Brooklyn Bar Ass’n, 227 
N.Y.S. 666, 223 App.Div. 149. (2) The 
investigation ordered may be based 
on the broad and salutary purpose 
of having appropriate court rules 
adopted and legislation enacted if it 
be found that the calendar of the 
court has become congested by caus- 
es tainted with corrupt practices. In 
re Brooklyn Bar Ass’n, supra. 

[ec] Where court consists of 
branches or divisions (1) the judge 
of each branch or division has con- 
trol of the docket or calendar of 
(Hindman v. Toney, 30 S.W. 1006, 97 
Ky. 413, 17 Ky.L. 286; Martin v. Uni- 
Versal.< Driist Co. 7180) NEVIS! 466 716 
App.Div. 320), (2) and the causes 
assigned to (see Courts § 200), (3) 
that branch or division. (4) ‘Hach 
judge, must, of course, be permitted 
to control the order of business before 
himself.’’ Maretzek v. Cauldwell, 27 
N.Y.Super. 666. (5) Where a judge 
at a special term for the hearing of 
motions directs the clerk of the 
special term for the trial of issues to 
place a cause on the calendar of that 
special term for trial on a specified 
day, the cause may not be tried be- 
fore the prescribed day; but it may 
be tried after, rather than on, that 
day, as the judge holding the special 


— 


own calendar and may not be com- 
pelled by the judge holding the spe- 
cial term for the hearing of motions 
to try the case on any particular day. 
Martin v. Universal Trust Co., supra.. 
(6) ‘While a trial judge has control 
of his own calendar, if there is a 
regular calendar of cases for the part 
over which he presides, the control of 
the general calendar rests with the 
court as a whole, and such control 
may be exercised by the individual 
judges thereof only in accordance 
with the rules.” Brand-Chatillon Co. 
v. Cornell, 198 N.Y.S. 488. (7) <As- 
signment or allotment to division see 
Courts § 200. 
Cross references: 
Arrangement of calendar by disquali- 
fied judge see Judges § 198 
Mandamus with reference to calendar 
see Mandamus § 133. 
Power of court to adopt rules as to 
calendars see Courts § 278. 
Presumption on appeal as to correct- 
ness of court’s action as to dockets 
ey Sorepta rays see Appeal and Error 
26 
45. Morgan Hastings Co. v. Gray 
Dental Co., 108 Ill.App. 98. 
ace docket” see Docket 19 C.J22): 


“Calendar” see 9 C.J. p 1117. 

“Docket” see 19 C.J. p 381. 

“Docket fee:” 
Defined see Docket 19 C.J. p 381. 
Taxation of, as costs see Costs § 259. 

46. Weitzel v. Lieuwen, 162 N.W. 
833, 179 Iowa 1250. 

47. Colley v. Sapp, 216 P. 454, 90 
Okl. 139. 

48. McBride v. Ellis, 42 S.C.L. 226. 

[a] Where there are several is- 
sues joined at different times in same 
cause, its order on the calendar is 
determined by the date of the first is- 


sue. Griswold vy. Stewart, 3 Cow. 
CN. Yea) el 6e 
[b] Cause need only be substan- 


tially at issue in order to be entitled 
to a place on the docket. Martin v. 
Sherwood, 51 A. 526, 74 Conn. 475; 
Lincoln vy. Schwartz, 70 Til. 134. 

49. Sanders v. Hartge, 46 N.E. 604, 
17 Ind.App. 243. 

50. Rice v. Holden, 55 N.H. 398. 

5YS, Wilcox vz Wilmington City R.. 
ConeDell) 415 Ae 975. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 97-29) 


providing, the clerk of court is required, before each 
term, to prepare a trial docket containing all the 
eases at law which are triable at that term.5? In 
some jurisdictions, the statutes provide that the 
clerk, in making up the trial docket, shall set the 
actions for particular days;°* but in other jurisdic- 
tions the statutes provide that. the clerk shall docket 
all cases for the first day of the term®4 and that 
the court, when calling the docket on that day, 
shall set each contested action for trial at some con- 
venient day of the term.®® It is held that, where 


.the statute requires some action by the clerk to place 


the cause on the calendar, it is not properly for trial 
without such action;°® but it is also held that the 
failure of the clerk, through some mistake or over- 
sight, to docket a case for the first day of the term, 
as required by statute, does not prevent the court, 


_ on some other day of the term, from setting the case 


forstrial:>? 

Act or direction of party or counsel. Where no- 
tice within a given time is required to entitle a cause 
to a place on the ealendar, a party is not entitled to 
have it placed thereon by showing that, although the 
notice was not given, his clerk was instructed to give 
the same.°* Where issues in two or more cases be- 
tween the same parties are made up at the same time, 

52. Wilhelm Vv. South Indian [b] 
River Co.,,124 So. 729, 98 Fla. 970; 
Williams v. Peninsular Grocery Co., 


75 So. 517, 73 Fla. 937; Colley v. Sapp, 
216 P. 454, 90 Okl. 139. 


53. See statutory provisions. tion, a jurisdiction which 
54. See statutory provisions. 

55. See infra § 55. 

56. Steffens v. Bulwinkle, 26 S.E. 
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Probate matter. — “Properly 
speaking, we have in our judicial sys- 
tem no ‘probate court,’ 
tive and separate tribunal. 
a district court of general jurisdic- 


all the powers, functions and author- 
ity usually vested in courts of pro- 
bate in other states where such dis- 
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the clerk should regard the directions of plaintiff’s 
counsel as to the order in which the cases should be 
docketed.°® On failure of plaintiff to docket a cause 
within the time preseribed by law, defendant may 
docket the same.°° 

Objections. A party in default cannot complain 
that a cause was improperly docketed.*! The objee- 
tion that a case is improperly on the docket comes 
too late if made for the first time on the day of 
trial.°? Also, it is waived by an application to ad- 
journ the trial’? or by a consent to a reference.®* 

[§ 28] 2. Particular Causes, Dockets, or Calen- 
dars®°—a. In General. Where there are two or 
more dockets or calendars for different actions or 
proceedings, a particular action or proceeding may 
and should be placed on the appropriate docket: or 
ealendar.*°* A case in which there has been a de- 
fault, but in which testimony as to the amount of 
damages is to be introduced, is properly put on the 
docket.°7 5 

[§ 29] b. Short Cause Calendar.®® Under the 
statutes, rules of court, or practice of some juris- 
dictions, a cause, the trial of which will occupy only 
a short time, such as one or two hours, may be placed 
on a short cause calendar,®® provided the eause is 


joined, be entered in the jury docket 
upon the request of either party made 
to the clerk,” the filing by plaintiff of 
a request for entry of an action on 
the jury docket, after thirty days 
from the return day, is insufficient to 
warrant placing the cause on the jury 
docket then, but such request, not 
having been recalled, is a continuing 


as a distinc- 
We have 


includes 


666, 48 S.C. 357. 

57. Troendle v. Wells, 
749, 216 Ky. 819, 822. 

“The provision of the law for the 
docketing of all ordinary actions for 
the first day of the term was made 
in order that litigants might know 
when to attend court and to enable 
them to prepare for the trial of their 
cases, but there is nothing in this 
section of the Code to prevent the 
court, on some other day of the term, 
from setting for trial a case omitted 
from the docket through some mis- 
take or oversight, provided the par- 
ties have notice of it.’ Troendle v. 
Wells, supra. 

58. Hix v. Edison Electric Light 
Co., 79 N.Y.S. 1016, 78 App.Div. 384. 


288 S.W. 


59. McBride v. Fllis, 42 S.C.L. 226. 
60. Comrey v- East Union Tp., 26 
Pa.Co. 74; Claussen v. Johnson, 11 S. 


BE. 209, 32 S.C. 86; Pudigon v. Goblet, 
24 S.C.. 476. 

61. Jones v. Garlington, 22 S.E. 
741, 44 S.C. 533. 


62. Osborn vy. Osborn, 114 Mass. 
515. 

63. Smith v. Grant, 11 N.Y.Civ. 
Proc. 354. ; 

64 Allis v. Day, 14 Minn. 516. 

65. Separate docketing of suits 


against separate garnishees see Gar- 
nishment § 475. 

66. Ayres v. Nopoulos, 216 N.W. 
258, 204 Iowa 881; Hanen vy. Lenand- 
er, 160 N.W. 18, 178 Iowa 569; Inter- 
diction of Wenger, 85 So. 62, 147 La. 
422: Lazarowitz v. Wolf Co., 180 N.Y. 
S. 699, 191 App.Div. 90; F. & D. Co. v. 
Uppercu, 147 N.Y.S. 253, 163 App.Div. 
879; Wasserman v. Pfizer, 136 N.Y.S. 
203, 151 App.Div. 724, 4 N.Y.Civ.Proc. 
N.S. 70; Southack v. Central Trust 
Co. of New York, 70 N.Y.S. 1122, 62 
App.Div. 260; Ehrle v. Sutton Place 
Apartments, 241 N.Y.S. 386, 137 Misc. 
122 [aff 246 N.Y.S. 866, 231 App.Div. 
712]; Lawton-Gillespie Co. v. Ameri- 
can Cent. Ins. Co., 89 S.H. 385, 104'S. 
€. 412. 

[a] Ordinary case should be 
placed on the “ordinary”? docket and 
not on the “summary” docket. In- 
terdiction of Wenger, 85) So. 62, 147 
La, 422. | 


tinct and separate tribunals are pro- 
vided. . As a matter of con- 
venient classification, and to avoid 
confusion of records, separate dockets 
and journals are provided in which 
probate business is entered, and ordi- 
narily the district court in each coun- 
ty is provided with a separate desk 
calendar or minute book for probate 
cases; but, so far as the rights of 
the parties and the jurisdiction of the 
court are concerned, it is wholly im- 
material whether one having a claim 
against an estate presents it in the 
informal manner allowable in such 
cases, and has it entered upon the 
distinctive probate docket, or em- 
bodies it in a formal petition, as in 
ordinary cases at law, and has it en- 
tered upon the court’s general docket. 
In the case of a contested claim, 
triable to a jury, its entry upon the 
general docket is peculiarly appro- 
priate. For reasons already suggest- 
ed, it is doubtless better, in most cas- 
es, that all matters connected with 
the settlement of an estate should be 
entered on the docket provided for 
that special purpose, and courts will 
doubtless see to it that such practice 
is observed; but if, finding a case of 
that character on the general docket, 
the court leaves it there, and disposes 
of it after the manner of the ordi- 
nary cases, it is a mere matter of 
discretion on its part, by which no 
one is prejudiced. It is a matter of 
orderly bookkeeping, and not of ju- 
risdiction.” Hanen v. Lenander, 160 
N.W. 18, 178 Iowa 569, 572. 

{[c] Jury docket or calendar.—(1) 
Where there are different calendars 
for trials by jury and trials by the 
court, and the issues in a particular 
case are purely legal, it is proper to 
put it on the jury calendar. Lawton- 
Gillespie Co. v. American Cent. Ins. 
Com B89 GSH 3:85, 1045S. CC a4 12a (2) 
Under a statute providing that cer- 
tain actions ‘shall be entered on the 
jury docket upon the written request 
of either party made to the clerk 
within thirty days after the return- 
day, and if an issue of fact is joined, 
after said period, the case may, with- 
in ten days after such issue of fact is 


authority, and plaintiff is not required 
to file another request within ten days 
after joinder of issue of fact. Fuller 
v. Johnson, 68 A. 977, 80 Conn. 493. 
(3) In New York a case in equity 
for an accounting which cannot be 
tried by a jury at trial term should 
not be placed on the trial term calen- 
dar (Gray v. Hoadley, 123 N.Y.S. 48, 
138 App.Div. 898); (4) and, where a 
complaint combines a legal and an 
equitable cause of action, the clerk 
should not be ordered to place it on 
the jury calendar over defendant’s ob- 
jection (Trasselli v. Allen, 35 N.Y.S. 
469, 14 Misc. 183); (5) but, where an 
order is made for the trial of issues 
of fact in an equitable action, a cer- 
tified copy of the order should be filed 
with the calendar clerk of trial term 
and, on such filing, it is the duty of 
the clerk to put the case on the 
calendar (Sinclair v. Purdy, 186 N.Y. 
S. 273, 195 App.Div. 398; Southack 
v. Central Trust Co. of New York, 70 
N.Y.S.) 1122, 62, App-Div..°260)- (6) 
That a case was ordered placed. on 
the jury docket and remained there 
for five years raises a strong pre- 
sumption that it was properly listed 
as a jury case. Arlington Heights 
Realty Co. v. Citizens’ Ry. & Light 
Co., (Tex.Civ.App.) 160 S.W. 1109. 

Transfer to proper docket see infra 
§§ 31-48. 

67. Wilhelm vy. South Indian Riv- 
er Co., 124 So. 729, 98 Fla. 970. 
68. Striking cause from 
cause calendar see infra § 50. 

69. People v. Ackerman, 146 Ill. 
App. 301; Kaestner v. Farmers’, , 
State Bank, 112 Ill.App. 158; Don- 
nerstag v. Loewenthal, 77 Ill.App. 
159; Oliver v. Gerstle, 58 Ill.App. 615; 
McHugh v. Astrophe, 22 N.Y.S. 79, 2 
Mise. 478 [rev 20 N.Y.S. 877; 878, 1 
Misc. 218]; Spokane Savings & Loan 
Soc. v. Liliopoulos, 294 P. 561, 160 
Wash. 71. 

[a] Particular causes.—(1) Scire 
facias to revive a judgment may be 
placed on the short cause calendar. 
Harts v. Lasman, 208 Ill.App. 137. 
(2) However, an appeal from an or- 
der confirming the report of apprais- 
ers as to a widow’s award is nota 


short 
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at issue,*° a proper and sufficient affidavit is filed,” 
a suffieient notice 1s properly served,’? and applicant 
has not failed to pay motion costs previously award- 
ed to his opponent.** If, on receiving the notice, the 
adverse party has any objection to the suit going on [ 
such calendar, he must appear and make his objec- 
tion known‘* before the case is reached for trial;7® 
the objection is waived when not made in apt time.7° 
A motion for a commission 
to take testimony and a motion to short-cause the 
ease are not interdependent,** and it is not necessary 
to deny one because the other is granted.7® 
the pendency of a motion to compel plaintiff to reply 
to certain defenses set up in the answer does not pre- 
vent the court from ordering the ease placed on the 


Relation of motions. 


short cause calendar.?® 
Operation and effect. 


suit at law to be tried on the short 
cause calendar. In re Bastl’s Estate, 
ESO. THA pp:. 13-73. G33) Where the 
record of the cause will determine the 
issue, it igs error to refuse to place 
ithe cause on the short cause calendar. 
i Kellogg v. Gage, 62 N.Y.S. 818, 48 
App,Div. 623. (4) <A cause reinstat- 
ed “on the several dockets of the 
court” by an order made on a stipula- 
tion that a former order dismissing 
the cause and entering judgment for 
defendants should be vacated and the 
cause reinstated on the general cal- 
endar may be placed on the short 
cause calendar on compliance with 
the statutory provisions. Eggleston 
v. Royal Trust Company, 68 N.E. 709, 
205 Ill. 170. (5) A motion to put 
a case on the short cause calendar will 
be denied, where the moving affidavit 
admits that it will be necessary to 
examine several witnesses on the part 
of the moving party, and the affidavit 
‘of the opposite party states that he 
will be obliged to examine at least 
six witnesses. Guerineau y. Weil, 28 
N.Y.S. 775, 8 Mise. 94. (6) An order 
-placing a cause on a_ short cause 
calendar is erroneous, where the trial 
court found that there was reasonable 
doubt whether it could be tried in 
two hours. Uvalde Asphalt Paving 
Co. v.. Dunn, 79 N.Y.S. 328, 77 App. 
Div. 467, 12 N-Y-Ann.Cas:'275. 

[b] Discretion held not abused (1) 
in placing cause on _ short - cause 
calendar. Williams v. 
P. 819, 102 Cal.App. 230; Polstein v. 
General Accident, Fire & Life Assur. 
Corporation, 152 N.Y.S. 906, 90 Misc. 
3. (2) It is no abuse of discretion to 
set for trial on the short cause 
calendar on defendant’s motion, an 
action for breach of contract of em- 
ployment, because it would cut off 
plaintiff from obtaining the damages 
he might have obtained, had the trial 
of the case been delayed until it could 
have been tried on the regular calen- 
dar. Jaffe v. Mindlin, 110 N.Y.S. 978. 

[ec] Statutory provisions for pre- 
ferring causes (1) on the calendar do 
not exclude the power of the court 
to order a cause placed on the.short 
cause calendar. Weiss v. Morrell, 28 
ING Set Dos Li LIS Gn (Oe os aol y INE es CV 
Proc. (352: (2) On: the other hand, 
the fact that a case is entitled to a 
preference does not determine its 
right to a place on the short cause 
calendar. Porath v. O’Shaughnessy, 
Ble NTN. SLOIe. aa. Mise. oo. (3) 
Preference of causes on calendar gen- 
erally see infra §§ 57-60. 

{d] Presumption as to time of 
placing on calendar.—Where it does 
not appear when a cause made its 
first appearance on a short cause cal- 
endar, the fact that it was not called 
for trial for more than a month after 
the service of notice raises a pre- 


Where a cause has been 
placed on the short cause calendar, it cannot again 
properly appear on the regular trial calendar until 
placed there by order based on notice to the opposite 


Seymour, 282] 


TRIAL 


endar. - 


the docket.*? 


dered. 
Also, 


party or his counsel.®° 
der placing a case on the short. cause calendar is 
still in force, it is improper to grant a second order 
to the same effect.$+ 

§ 30] C. Retention of Cause on Docket or Cal- 
Except in some jurisdictions,®? there is no 
limitation of the time a case may remain pending on 
A case on the docket of either the 
existing’ or a former®® term is within the con- 
trol of the court until a valid final judgment is ren- 


[§§ 29-30 


Also, when the original or- 


Indefinite verbal arrangements do not bind the 
court to permit a cause to remain on the docket.§* 

Place on docket or calendar. A cause retaining 
its place on the docket by a subterfuge of the par- 


ties should, on discovery of the subterfuge, be sent 


sumption that the clerk did not put 
the case on the calendar until after 
the lapse of ten days from the service 
of the notice. Hansen vy. Hale, 44 Ill. 
App. 474. 

[e] Calendar is personal to each 
Pen eee v. Casey, 62 Ill.App. 

70. McDonald v. People, 78 N.E. 
609, 222 Ill. 325 [aff 123 Tll.App. 346]; 
Morrow v. McSteele, 211 Tll.App. 566; 
People v. Ackermann, 146 Ill.App. 301; 
McRae v. Houdeshell, 88 Ill.App. 428; 
Condon v. Cohn, 88 Ill.App. 333. 

Necessity of issue generally see 
supra § 4. 

71. Donnerstag v. Lowenthal, 77 
Ill.App. 159; Angus v. Orr, ete., Hard- 
ware Co., 64 Ill.App. 378. 

[a] ‘ Original affidavit (1) must be 
filed; a copy will not suffice. Casey 
v. Jordan, 94 IllApp. 405; Parsley 
vi Halloran, 87 Ill.App. 581. (2) 
Facts held sufficient to show that 
original affidavit was filed. McDonald 
v. People, 78 N.E. 609, 222 Ill. 325 [aff 
123 Ill.App. 346]. 

72. Highley v. Metzger, 57 N.E. 
811, 186 Ill. 253 [aff 86 Ill.App. 573]. 

[a] Person to be served.—(1) 
Service of the notice on the adverse 
party, his agent or attorney is re- 
quired. Genius v. Rayfield, 121 I1l. 
App. 549; O’Brien v. Lynch, 90 Ill. 
App. 26. (2) Service on an attorney 
who appeared on behalf of a party in 
an inferior court is not sufficient, 
where it is affirmatively shown that 
such party had no attorney in the 
case after it was appealed to the court 


above, and none had appeared for 
ek Brinton v. Lafond, 80 Ill.App. 

6 

[b] Mode of service.—(1) Per- 
sonal service is required. Genius v. 
Rayfield, 121 Ill.App. 549; O’Brien v. 
Lynch, 90 Ill.App. 26. (2) Service by 
registered letter is insufficient. 


Genius v. Rayfield, supra. 

[e] Service of order.—(1) In some 
jurisdictions, an order which places a 
cause on the special calendar of short 
causes for trial must be served be- 
fore the action can be brought to 
trial under it. Johnston y. Green, 3 
Abb-Pr.N.S: (N-Y.) §342. (2) One 
day’s notice of such order is sufficient. 
Henry Huber Co. y. Soles, 34 N.Y.S. 
17, 12 Mise. 548. 

[d] Copy of affidavit need not be 
served.—Stockham v. Simmons, 67 Ill. 
App. 83. 

fe] That last day of notice falls 
on Sunday (1) is immaterial. Pettit 
v. Hall, 80 Ill.App. 376. (2) Last day 
aire on Sunday generally see Time 


§ 49. 
73. McHugh v. Astrophe, 22 N.Y. 
S. 79, 2 Mise. 478. 


Raia Oliver v. Gerstle, 58 Tll.App. 
75. Kaestner v. Farmers’, etce., 


to the foot of the docket.§8 
order that a cause retain its place on the calendar’ 
is limited to issues raised at the time of the order.®® 

Short cause calendar. 


The operation of an 


Where a short cause eal- 


State Bank, 112 Ill.App. 158; Belinski 
v. Brand, 76 Til.App. 404; Stewart v. 
Carbray, 59 Ill.App. 397. 

[a] Objection held too ilate.— 
Haines v. Thompson, 129 Ill.App. 436. 

76. Christie v. Walker, 126 I1l.App. 
424 [overr O’Brien vy. Lynch, 90 II. 
App. 26]. 

Ts 
Co., 185-N.Y.S. 397; 194 App Div. 287 
fappeal dism 135 N.E. 920, 233 N.Y. 


78  Tilzer v. Battery Park Trading 
Co., supra. 

79. Polstein v. General Accident, 
Fire & Life Assur. Corporation, 152 
N.YssS. 906, 90 Miser 3: 


es Black v. Exley, 121 TlL.App. 
81. Polstein vy. General Accident, 


Fire & Life Assur. Corporation, 152 
N.Y.S. 906, 90 Misc. 3. 

82. See case infra this note. 

[a] In Florida the statutes are 
construed to require a case placed on 
the trial docket as a case for trial 
at the term to be disposed of in some 
manner during the term. State v. 
Chillingworth, 143 So. 346. 

83. Kammerer v. Brown, 27 S.W. 
(2d) 959, 234 Ky. 199. 

845)\\Meyers ove) Thompson, 102) A. 
776, 117 Me. 80. 

[a] Where verdict and judgment 
are set aside, the case remains on the 
docket for trial. Cobb v. Works, 125 
S.W. 349, 58 Tex.Civ.App. 546. 

85. Myers v. Thompson, 102 A. 
776, 117 Me. 80. 

[a] Bringing forward to subse- 
quent term.—(1) In some jurisdic- 
tions the court at a subsequent term 
has power and discretion to bring 
forward a case which has not gone to 
final judgment. Myers y. Thompson, 
102 A. 776, 117 Me. 80. (2) In Ver- 
mont, when a case is entered ‘with 
the court’ at the time of final ad- 
journment of the term, but the pur- 
pose for which it was so entered is 
not effectuated within the succeeding 
vacation and before the opening of 
the next stated term of the court, 
the entry “with the court” ceases to 
be effective and the case stands on 
the doeket of the new term the same 
as any other case, for trial or such 
other disposition as the court may 
determine in view of the nature of 
the action and the law applicable 
thereto. Saund v. Saund, 138 A. 867, 
100 Vt. 387. (8) Continuance to next 
term see Continuances §§ 13, 144, 145. 

86. Retention of jurisdiction until 
final disposition of cause see Courts 


§ 139. 
87. Hamilton y. Stafford, 78 Il. 
App. 54 


88. Robertson v. Merz Universal 
Extractor Co., 37 N.Y.S. 1054, 2 App. 
Div. 515. 


89. Smith-Kisemann ~ Corporation 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Tilzer v. Battery Park Trading . 


§§ 30-31] 


endar is a continuous one, suits placed thereon ordi- 
narily remain there until disposed of.°° 
cretion is reposed in the trial judge as to what he 
will do in respect of allowing causes to remain on 
and it is within his 
diseretion to keep on with the trial of a cause on 
such calendar after more than one hour has been 
consumed in its trial,°? even though the trial occupy 


the short cause calendar ;?+ 


half a day.®? 


[§ 31] D. Transfer of Cause from One Docket 
It is a ground for 


to Another.°+—1. In General. 


of America y. Eisenbach, 188 N.Y.S. 
430 


90. Loew v. Krauspe, 150 N.E. 683, 
320 Ill. 244 [aff 237 Ill.App. 441]. 
oe Walsh v. Hettinger, 58 Ill.App. 
9. 


92. Morrison v. Parmelee Co., 222 
Tll.App. 90; Strickland Wine Co. v. 
Hayes, 94 Ill.App. 476; Griesheimer v. 
Meyers, 89 Ill.App. 665; Thom v. 
Hess, 51 Ill.App. 274. 

93. Evans v. Marden, 40 N.E. 446, 
154 Ill. 443 [aff 54 Ill.App. 291]. 

94. Cross references: 

Allotment, assignment, or transfer to 

division of court see Courts § 200. 
Dismissal for: 

Improper choice of legal or equita- 
ble form of action see Dismissal 
and Nonsuit § 85; Equity § 819. 

Placing on wrong calendar see Dis- 
missal and Nonsuit § 123. 

Transfer or refusal to transfer to an- 
other docket: 

eo from see Appeal and Error 

As ground for prohibition see Pro- 
hibition §§ 44, 69. 

Harmless error in see Appeal and 
Error § 2931. 

Stipulations as to see Stipulations 
§§ 36, 83. 

$5. U.S.—Stevenson v. Holstein- 
Friesian Ass’n of America, 30 F.(2d) 
625; Kelley v. U.S., 30 F.(2d) 193 [rev 
24 F.(2d) 234]; In re Cockfield, 300 
F. 116; Goldsehmidt Thermit Co. v. 
Primos Chemical Co., 225 F. 769. 

Ark.—kKansas City Southern Ry. Co. 
v. Ft. Smith Suburban Ry. Co., 22 S.W. 
(2d) 21, 180 Ark. 492; Columbia Com- 
press; Cou vy,’ Reid;| 254 .<Sa W.. 825; 
Chandler v. Lazarus, 18 S.W. 181, 55 
Ark. 312; Catchings v. Harcrow, 3 S. 
W. 884, 49 Ark. 20. 

Iowa.—Reiger v. Turley, 131 N.W. 
866, 151 Towa 491; Robinson y. Luth- 
er, 109 N. W. 775, 134 Iowa 463. 

Ky.—Kentucky Mut. Security Fund 
Co. v. Turner, 13 S.W. 104, 89 Ky. 665, 
11 Ky.L. 793; Burton v. Monticello, 
etc., Turnpike Co., 109 S.W. 319, 33 
Ky. L. 85. 

Mich.—Netting Co. v. Touscany, 225 
N.W. 556, 247 Mich. 279. 

Miss.—Robertson v. 
Hee Goods Co., 76 So. 149, 115 Miss. 

0 


N.Y.—Ransome Concrete Mach. Co. 
v. MeDonald, 101 N.B. 175, 207 N.Y. 
383; Gilbert v. Bunnell, 86 N.Y.S. 
1123, 92 App.Div. 284. 

Pa.—Kramer v. Slattery, 103 A. 610, 
260 Pa. 234; Musselman v. Myers, 87 
A 2 -425,, 240) - Pa. 5b? Wanamaker v. 
Schuylkill River East Side R. Co., 40 
Pa.Co. 234. 

Porto Rico.—Ponce, ete., R. Co. v. 
American, R.. Co.,.7 Porto Rico Fed. 
131 


Va—dJ. S. Salyer Co. v. A. J. Doss 
Coal Co., 160 S.B. 54, 157 Va. 144. 

[a] Rule applied to: (1) An ac- 
tion cognizable exclusively at law. 
Columbia Compress Co. v. Reid, 254 S. 
W. 825, 160 Ark. 436. (2) A suit based 
on damages for breach of contract 
and deceit. Costley v. Smith, 122 A. 
280, 278 Pa, 242. (3) A suit for spe- 
cific performance, wherein defendant 
could not specifically perform_ to 
plaintiff's knowledge. Wisper v. Dix- 
Ferndale Land Co., 216 N.W. 393, 241 
Mich. $1. (4) An action to enforce a 
landlord’s lien, which, by virtue of 
statute, is prosecuted by ordinary 
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Mueh dis- 


or has been 
docketed.°? 


transfer to the proper docket that: 
brought in equity when it should have been brought 
at law;®5 an action has been brought at law when 
it should have been brought in equity®® or presented 
as a probate matter;°? or an action has been 1m- 
properly brought before the judge at chambers®*® 
properly 
Conversely, a controversy of equitable 


[64 C.J.] 49 


A suit has been 


brought but incorrectly 


cognizance need not, and should not, be transferred 


proceedings. Goldthorp v. 
181 N.W. 777, 192 Iowa 22. 

{b] Rule applied where: (1) Plain- 
tiff has. an adequate remedy at law 
(Radford v. Samstag, 167 S.W. 491, 
1138 Ark. 185; Fallers v. Hummel, 151 
N.W. 1081, 169 Iowa 745; Minnich v. 
Kauffman, 108° A. 597, 265 Pa. 321; 
Nanheim v. Smith, 98 A. 602, 253 Pa. 
380; Wanamaker v. Schuylkill River 
East Side R. Co., 90 A. 561, 244 Pa. 
214; Baldwin v. City of Erie, 94 Pa. 
Super. 106; Nash v. Harman, 139 S.E. 
273, 148 Va. 610), (2) such as eject- 
ment (United States v. Utah Power & 
Light Co., 208 F. 821), (3) or his only 
right of action, if any, is at law 
(Hayes v. Bankers’ & Planters’ Life 
Ass'n, 261 S.W. 296, 164 Ark. 202; 
Koontz v. Houghton, 194 N. W. 1018, 
224 Mich. 463). (4) A proceeding in 
the nature of quo warranto is the ex- 
clusive statutory remedy. Heidel- 
meyer v. Village of Oakwood, 192 N. 
W. 565, 222 Mich. 331. (5) No ex- 
clusively equitable question is  in- 
volved. Miller v. Moncrief, 37 S.W. 
(2d) 697, 183 Ark. 629. (6) The action 
is primarily one at law and any equi- 
table relief which may be granted 
therein will be incidental or ancillary. 
Tony Amodeo Co. v. Town of Wood- 
ward, 174 N.W. 341, 187 Iowa 569; 
Kentucky Union Co. v. Hevner, 275 S. 
We 518; 210-Ky. 121. 

[ec] Overruling motion to transfer 
is error.—M cCormick Harvesting 
Mach. Co. v. Markert, 78 N.W. 33, 107 
Iowa 340. 

Construction of federal equity rules 
see Equity § 819. 

96. U.S.—Dalche  v. Board of 
Com’rs of Orleans Levee Board, 49 F. 
(2d) 374; National Surety Co. v. Coun- 
ty Board of Education of McDowell 
County, 15 F.(2d) 993; United States 
v. Wells, 203 F. 146. Contra Waldo v. 
Wilson, 231 F. 654, 145 C.C.A. 540 
[rev 221 F. 505, and cert den 36 S.Ct. 
724, 241 U.S. 673, 60 L.Ed. 1281]. 

Ark.—American Surety Co. v. Vann, 
205 S.W. 646, 135 Ark. 291; Lawler 
v. Lawler, 153 S.W. 1113, 107 Ark. 70; 
Little Rock, etc., R. Co. v. Perry, 37 
Ark. 164. 

Iowa.—Markworth vy. State 
Bank of Woden, 237 N.W. 471, 212 
Iowa 954; Reiger v. Turley, 131 N.W. 
866, 151 Iowa 491; Iowa Falls State 
Bank v. Brown, 119 N.W. 81, 142 Iowa 
190, 184 Am.S.R. 412; Hawley v. Ex- 
change State Bank, 66 N.W. 152, 97 
Iowa 187; Kassing v. Walter, 65 N.W. 

32; Galliers v. Peppers, 41 N.W. 205, 
76 lowa 521. 

Ky.—Scott’s Ex’rs v. Young, 21 S. 
W.(2d) 994, 231 Ky. 577; . Wickliffe 
Mfg. Co. v. Wilson, 184 S.W. 386, 169 
Ky. 468; Wrather v. Stacy, 82 S.W. 
420, 26 Ky.L. 683; Sallee’s Adm’r v. 
Eades, 50 S.W. 1102, 21 Ky.L. 109. 

N.B.—Moses v. French, 43 N.B. 1. 

[a] Bule is applicable where the 
principal relief sought is equitable 
and the damages sought are inci- 
dental. ‘Brown vy. Empire Gas & Fuel 
Co., 26 F.(2d) 100. 

97. Hanen v. Lenander, 160 N.W. 
18, 178 Iowa 569; Garrettsville First 
Nat. Bank v. Green, 13 N.W. 75, 59 
Iowa 171. ‘ 

98. Coleman v. Coleman, 62 S.E. 
415, 148 N.C. 299. 

[a] Where summons was improp- 
erly made returnable before judge at 
chambers, instead of to the regular 


Sav. 


Keenan, ] term, 


to the law docket;1 and a controversy which is not 
of equitable cognizance need not, and should not, 


the judge should not dismiss 
the action, but transfer it to the civil 
issue docket, making the_ necessary 
amendments therefor. Martin  v. 
Clark, V47 S.B5.397, J 3oeN. Celis: 

99. Harris v. Lowe, 8 S.E. 419, 81 
Ga. 676; Traut v. Carter, 291 S.W. 36, 
218 Ky. 210; Everett v. De Fontaine, 
79 N.Y.S. 692, 78 App. Div. 219; Cole- 
man v. Coleman, 62 S.H. 415, 148 N.C. 
299. 

1. U.S.—Jones vy. Box Elder Coun- 
ty, 52 F.(2d) 340 [cert den 52 S.Ct. 
456, 285 U.S. 555, 76 L.Ed. 944]; Bur- 
get v. Cranston, 297 F. 32 [cert den 45 
S.Ct. 94, 266 U.S. 610, 69 L.Hd. 466]. 

Ark.—McClelland v. Linton, 180 S. 
W. 482, 121 Ark. 79. 

Iowa.—Federal Surety Co. v. Des 
Moines Morris Plan Co., 228 N.W. 293, 
209 Iowa 339; King v. Good, 219 N. 
W. 517, 205 Iowa 1203; Gigray v. 
Mumper, 118 N.W. 393, 141 Iowa 396. 

Ky.—Burley Tobacco Growers’ Co- 
Op. Ass’n v. Devine, 289 S.W. 253, 217 
Ky. 320, 

Mich.—Moon Brothers v. Equip- 
ment Finance Corporation, 238 N.W. 
233,.255 Mich. 359; Genyk v. Nagrich, 
237 N.W. 525, 255 Mich. 189. 

N.J.—Ireland v. Penn Motors Cor- 
poration, 129 A. 183, 98 N.J.Eq. 346. 

Pa.—-Schuster v. Largman, 162 A, 
305, 308 Pa. 520. 

[a] Rule applied to a suit: (1) 
Which is primarily one for equitable 
relief, but includes a matter ordinar- 
ily determinable at law. Wright v. 
Barnard, 233 F. 329. (2) By numer- 
ous stockholders to cancel stock and 
recover damages for fraud. Dutton 
v. A. W. Wallace & Co., 219 N.W. 705, 
242 Mich. 481. (3) To enjoin a nui- 
sance. U.S. v. American Brewing Co., 
1 F.(2d) 1001. (4) To impress a trust. 


Irwin v. Deming, 120 N.W. 645, 142 
Iowa 299. Z 
[b] Rule applied where: (1) An 


injunction is the only relief sought. 
Hall v. Henninger, 121 N.W. 6, 145 
Iowa 230, 9 Am.S.R. 412; Burley 
Tobacco Growers, Co-Op. Ass’n v. De- 
vine, 289 S.W. 253, 217 Ky. 320. (2) 
The fund sought to be subjected to a. 
debt cannot be reached by a suit at 
law and is only available in a proceed- 
ing known and characterized as an 
equitable garnishment. C. A. Rees & 
Co. v. Pace, 246 S.W. 491, 156 Ark. 473. 

[ec] Transfer is error.—Dickenson 
v. Stevenson, 120 N.W. 324, 142 Iowa 
567; Irwin v. Deming, 120 N.W. 645, 
142 Iowa 299; Burley Tobacco Grow- 
ers’ Co-Op. Ass’n v. Devine, 289 S.W. 
253, 217 Ky. 320; Ireland v. Penn Mo- 
tors Corporation, 129 A. 183, 98 N.J. 
Eq. 346;. McGonigle v. Saint Clair 
Coal Co., 71 Pa.Super. 480. 

{d] Action originally equitable.— 
(1) Where an action to foreclose an 
equitable lien is properly brought in 
equity, defendant is not entitled to 
have it transferred to the law docket, 
although by giving bond he releases 
the lien and reduces plaintiff's claim 
to a mere money demand. Crissman 
v. McDuff, 86 N.W. 50, 114 Iowa 88. 
(2) Where plaintiff seeks both equi- 
table relief and damages, the court 
cannot compel plaintiff to accept de- 
fendant’s offer to allow judgment for 
the equitable relief only and thereby 
remit plaintiff to the law side for a 
trial of the question of damages. 
Margulis v. Solomon & Berek Co., 229 
N.Y.S. 157, 223 App.Div. 634. (3) In 
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be transferred to the equity docket.? 
though the ease is one which could and should have 
been brought in the chancery court, it is proper to 
refuse a transfer to that court where it would per- 
mit plaintiff to obtain or retain a substantial ad- 
vantage which would not have been available to 
him had the suit originally been brought in chan- 
Furthermore, a transfer may be denied where 
it is unnecessary and would be an idle form,* as 
where a finding of the court or jury shows that no 
recovery or relief could be cbtained after the trans- 
fer® or the adverse party offers to make the credit 


cery.® 


for which thé transfer is sought.® 


Where courts of law and equity have concurrent 
jurisdiction and the court of law may afford ade- 
quate relief, it need not transfer the case to equity.’ 

[§ 32] 2. Under Statutory Provisions Generally. 
Statutes providing for the transfer of causes from 
one docket to another in certain circumstances have 
been enacted in a number of jurisdictions.® 


an equitable suit for infringement of 
a patent which will soon expire, 
wherein an interlocutory injunction 
is grantable but is denied in the exer- 
cise of the court’s discretion, the court 
has authority and discretion to trans- 
fer (King Mechanism & Engineering 
Co. v. Western Wheeled Scraper Co., 
59 F.(2d) 546, 548) (4) or refuse to 
transfer (Rice & Adams Corporation 
v. Lathrop, 49 S.Ct. 220, 278 U.S. 509, 
73 L.Ed. 480 [aff 24 F.(2d) 1021 (aff 
21 F.(2d) 124)]; King Mechanism & 
Engineering Co. v. Western Wheeled 
Seraper Co., supra) (5) the cause to 
the law side. The transfer is prop- 
erly ordered in the discretion of the 
court where “it is apparent to the 
court that the prayer for the injunc- 
tion is employed merely as a cloak for 
invoking equity jurisdiction.” King 
Mechanism & Engineering Co. v. 
Western Wheeled Scraper Co., supra. 
(6) Suits for infringement of patents 
about to expire generally see Patents 
§§ 524, 595. 

2. U.S.—American Cyanamid Co. 
v. Wilson & Toomer Fertilizer Co., 51 
B.(2d) 665. 

Ark.—J. T. Fargason Co. v. Dudley, 
BIA SIWenG, L738" Ark, A485 ISuhss Vv. 
Homewood Rice Land Syndicate, 193 
S.W. 271, 128 Ark. 19; Jones v. Lewis, 
117 S.W. 561, 89 Ark. 368. 

Iowa.—Security Sav. Bank v. Smith, 
119 N.W. 726 [rev on other grounds 
122 N.W. 825, 144 Iowa 203]; Faville 
v. Lloyd, 118 N.W. 871, 140 Iowa 501; 
Barthell v. Chicago, etc.,-R. Co., 116 
N.W. 813, 138 Iowa 688; Kinkead v. 
Peet, 111 N.W. 48, 136 Iowa 590. 

Ky.—Farmers’ & Merchants’ Bank 
of Elkton v. Wisdom, 10 S.W.(2d) 846, 
226 Ky. 179; John King Co. v. Louis- 
"ville, etc., R. Co. DUA SSW 1308s) 11 6S. 

YW, 1201, 131 Ky. 46. 

Mich.—Otsego Sanitary Milk Prod- 
ucts Co. v. Allegan Circuit Judge, 207 
N.W. 890. 234 Mich. 277. 

Miss.—Dickson v. U. S. Fidelity & 
Guaranty Co., 117 So. 245, 150 Miss. 
864. 

S.C.—Buist v. William M. Bird & 
Co., 99 S.E. 827. 

[a] Rule applied to action: (1) By 
a principal for the recovery of money 
paid to the agent in reliance on the 
latter’s false representations. Jones 
v. Lewis, 117 S.W. 561, 89 Ark. 368. 
(2) By a receiver to collect unpaid 
portions of stock subscriptions. 
Buist v. William M. Bird & Co., (S.C.) 
99 S.B. 827. (3) By a taxpayer to re- 
cover money alleged to have been il- 
legally paid by a city to its mayor. 
Buck vy. Bender, (lowa) 159 N.W. 990. 
(4) For breach of contract. In re 
Simons, 38 S.Ct. 497, 247-U.S. 231, 62 
L.Ed. 1094; W. D. Reeves Lumber Co. 
v. Davis, 187 S.W. 171, 124 Ark. 143. 
(5) For trespass by mining coal from 
plaintiff's land. H. B. Jones Coal Co. 
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[§§ 31-33 


statute should not be construed as attempting to de- 
prive a party of a constitutional right to trial by 
it does not affect other statutes relating to 
service of process;!® and it does not authorize 
the splitting of a cause of action so as to make a 
part thereof transferable.*? 
be applied and given effect accordingly as the cause 
in question does or does not come within its provi- 
In some jurisdictions courts possess no power 
independently of statute to transfer a case from one 
side of the court to the other.** 

[§ 33] 3. Where Account or Accounting Is In- 


It wilit? or will not?® 


volved. Both under statutes expressly so providing 


cannot properly 


Such a 


v. Mays, 8 S.W.(2d) 626, 225 Ky. 365. 
(6) In assumpsit. Boyd v. Root, 226 
N.W. 241, 247 Mich. 5538. (7) Involv- 
ing questions of legal liability under 
contracts. Madisonville, H. & E. R. 
Co. v. Owen, 143 S.W. 421, 147 Ky. 1. 
(8) On an indemnity bond. Dickson 
v. U. S. Fidelity & Guaranty Co., 117 
So. 245, 150 Miss. 864. (9) Wherein 
the only relief sought was a money 
judgment or decree. American Cyana- 
mid Co. v. Wilson & Toomer Fertilizer 
Co., 51 F.(2d) 665; Otsego Sanitary 
Milk Products Co. v. Allegan Circuit 
Judge, 207 N.W. 890, 234 Mich. 277. 

[b] Transfer is error.—North 
American Trust Co. v. Chappell, 69 S. 
W. 546, 70 Ark. 507; Roberts v. Jacks, 
SAP PAT 5 97,0121) PAIN 5S4s ir ake div, 
Cole, 117° N.W2) 988; 139 slowa: 609s 
Klinker v. Schmidt, 75 N.W. 672, 106 
Iowa 70; Boggs v. Douglass, 75 N.W. 
185, 105 Iowa 344; Kelley v. Andrews, 
62 N.W. 853, 94 Iowa 484; Ingersoll v. 
Hayward, 60 N.W. 512, 92 Iowa 159; 
Beroud v. Lyons, 52 N.W. 486, 85 Iowa 
482; Creager v. Walker, 7 Bush (Ky.) 
1; Rubel v. Avritt, 47 S.W. 460, 
Ky.L. 764; Homrich v. Allegan Cir- 
cuit Judge, 213 N.W. 167, 238 Mich. 
308; Otsego Sanitary Milk Products 
Co. v. Allegan Circuit Judge, 207 N. 
W.. 890, 284: Mich, 277. 

[ec] Existence of partnership.—It 
is not error to refuse to transfer to 
the equity docket a case involving the 
question of the existence of a part- 
nership, although on it being deter- 
mined that a partnership existed be- 
tween the parties it will be necessary 
to transfer the case to the equity 
docket and have the partnership set- 
tled. Blodgett v. Miller, 110 S.W. 864, 
30 DANY A682. 

3. Myers v. Daughdrill, (Miss.) 141 
So. 583. 

[a] Obtaining possession of prop- 
erty in advance of hearing.—Myers v. 
Daughdrill, (Miss.) 141 So. 583. 

4 In re Jenkins’ Estate, 205 N.W 
772, 201 Iowa 423. 

5. J. Bice & Sons v. Robinson, 98 
So. 462, 210 Ala. 471; Clark v. Bour- 
bon County Co-Op. Live Stock Ass’n, 
277 S.W. 4938, 211 Ky. 402. 

6 Bertig Bros. v. Grooms Bros., 
262 S.W. 672, 164 Ark. 628. 

7. Hugus v. Sanders, 261 S.W. 899, 
164 Ark. 385; Security Ben. Ass’n of 
Topeka, Kan.; v. Payne, 300 S.W. 861, 
222 Ky. 3382. 

Concurrent jurisdiction of issues 
raised by answer or cross bill see in- 
fra § 41. 

8. See statutory provisions. 

[a] . Statutes were enacted for pur- 
pose (1) of avoiding the bar of limita~ 
tions by the improper filing or docket- 
ing of a cause (Wilbourne vy. Mann, 
81 So. 816, 203 Ala. 26) (2) and of 
remedying the evil arising from the 
rule that one commencing his suit on 


and otherwise, an action on or involving an account, 
which is so intricate or complicated that the case 


be tried by a jury and the use of 


the facilities which a court of equity affords is nec- 
essary to an approximately: accurate finding, may 
and should, if the action is on the law docket, be 
transferred to the equity docket*® or, if the action 


the wrong side of the court cannot 
afterward transfer it to the other side 
\(Brauer v. Laughlin, 211 Ill.App. 534). 
(3) They are intended primarily for 
the benefit of plaintiff. French v. 
Stange Mining Co., 114 S.E. 121, 133 
Va. 602. 

Particular statutory provisions and 
application thereof See infra §§ 33-46. 

9. Lake Superior Brass Foundry 
Fo v. O’Brien, 176 N.W. 409, 209 Mich. 

10. Brennen y. Livingston, Circuit 
Judge, 201 N.W. 467, 229 Mich. 426. 

11. Manilla Supply Conve eihieer 
Bros., 189 °S.W.. 675, 126 Ark: 105: 

12. Waldman v. Georgia Casualty 
Coa:, (Ala.) 141 So. 705: Franklin’ ‘Vv. 
Georgia Casualty Co., (Ala.) 141 So. 
702; Gorman v. Joens, 179 N.W. 138, 
189 Iowa 845; Carey v. Brown, 113 A. 
499, 92 N.J.Eq. 497; Scull v. Gate- 
way Casino, 133 A. 172, 4 N.J.Misc. 
393; Iron City Sav. Bank v. Isaac- 
sen, (Va.) 164 S.E. 520. 

13. Ala.—Crocker v. Goldstein, 95 
So. 873, 209 Ala. 172. 

Iowa.—Platner v. Hughes, 206 N.W. 
268, 200 Iowa 1363, 43 A.L.R. 1141. 

Mich.—Hoadley v. Gafill Oil Co., 216 
N.W. 407, 241 Mich. 15. 

N.J.—Wight v. Board of Education 
of Town of Westfield, 183 A. 387, 99 
N.J.Eq. 843. 

Pa.—Whitney v. Borough a Jersey 
Shore, 109 A. 767, 266 Pa. 53 

Tenn.—Exum vy. Griffis Naw bern 
Co., 230 S.W. 601, 144 Tenn. 239. 

Va—Dexter-Portland Cement Co. v. 
Acme Supply Co., 133 S.E. 788, 147 Va. 
758; Curran v. Carroll, 128 A. 164, 101 
N.J.Law 329 

[a] Jurisdiction.—The application 
of a few statutes of this nature is 
limited to situations wherein the 
court in which a cause is pending is 
without jurisdiction of the subject- 
matter. Scerbak v. Lane, 141 A. 582, 
102 N.J.Eq. 497; Thomas v. Flanagan, 
134 A. 298, 99 N.J.Eq. 717; Ireland v. 
Penn Motors Corporation, 129 A. 183, 
98 N.J.Eq. 346. 

14. Conway v. American Nat. Bank 
of Danville, 131 S.E. 803, 146 Va. 357. 

15. Fidelity & Deposit Co. of Mary- 
land v. Cunningham, 7 S.W.(2d) 332, 
177 Ark. 638; Gray v. Brewer, 9 S.W. 
(2d) RS ae Gz “Ark. 486; Farmers’ Sav- 


ings Bank v. Aldrich, 133 N.W. 383 
153 Iowa 144; Leichhardt v. Norheim- 
er, 45 S.W. (2a) 832, 242 Ky. 67; 


Brown v. Crescent Stave Co., 269 s. 
W. 739, 207 Ky. 470; Milliken’s Ex’x 
Ne Enterprise Machine & Garage Co., 
266 S.W. 878, 206 Ky. 78; Coy v. King, 
250 S.W. 503, 199 Ky. 65; Wilson v. 
Carrollton Tobacco Warehouse Co., 
206 S.W. 618, 182 Ky. 433; Philadel- 
phia Veneer ’& Lumber Co. Vv. Garri- 
son, 169 S.W. 714, 160 Ky. 329; Gar- 
vey v. Garvey, 161 S.w. 526, 156 Ky. 
664; Phoenix Jellico Coal Co. v. Grant, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 33-35] 


is on the equity docket, it need not be transferred to 
the law docket ;1® but, of course, there may be cases 
in which an account, or the contested portion there- 
of, is not so complicated as to come within the rule,1? 
even though the process of sustaining the account 
by evidence may be a tedious one!’ or the eontro- 
versy could be more, conveniently tried before a 
master or commissioner or the court alone than be- 
fore a jury;'® and even where an action at law in- 
volves a complicated account, a transfer to the equity 
side of the court should be ordered only if plaintiff’s 
rights will not be jeopardized thereby.?° 

Action at law involving partnership account or 
accounting may and should be transferred to 
equity. 

[§ 34] 4. On Account of Pleadings, Issues, or Evi- 
dence—a. In General—(1) Pleadings and Evidence. 
Ordinarily, the question of whether or not a cause 
is to be transferred is to be determined on the face 
of the pleadings,?? rather than on the evidence in- 
treduced on the trial;** but sometimes the evi- 
dence or proof is taken into consideration.?4 While 


146 S.W. 24, 148 Ky. 113; P. Sheeran 
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change his action from one in equity 
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i] 


the denial of a motion to transfer based on the plead- 
ings cannot be made erroneous by evidence subse- 
quently introduced,?® the evidence may make it 
proper to reconsider the motion.?° 

[§ 35] (2) Legal Issues—Suit in Equity. Where, 
in an equitable action or proceeding, there is a legal 
issue or an issue of fact as to which there is a right 
to a jury trial and such right is not waived, such 
issue is, under the statutes, rules of court, or prac- 
tice in some jurisdictions, subject to transfer to the 
ordinary, civil issue or law docket for jury trial.?* 
However, the rule does not apply where there is no 
issue or question of fact to submit to a jury;7° 
a transfer is not absolutely required where the is- 
sue in question is one which courts of law and equity 
have concurrent jurisdiction to try,?® or is one of 
facet in an action of exclusively equitable cognizance 
and there is no right to a jury trial thereof ;*° and, 
if a transfer is ordered, it should be only of the 
issue or issues in question and not of the whole case** 
unless the only matters put or remaining in issue 
] are of a legal nature.22 Under the construction 


The modern rule is that, if plaintiff 
sues in equity and it develops on the 


& Co. v. Russell & Hutcherson, 140] to one at law for the purpose of trans- 

S.W. 195, 145 Ky. 223; Peak v. Gro-| ferring it to the Trial Term calendar. 

Vere [4iy du. 206. Freeman vy. Miller, 142 N.Y.S. 797, 157 
16. Hely v. Hoertz, 82 S.W. 402, 26| App.Div: 715. 

Ky.L. 644, 119 Ky. 119, 82 S.W. 985, 26 24. See cases infra this note. _ 

Ky.L. 1016. [a] Transfer from law to equity. 
17. U. S—Mounger v. Wells, 23 F.}—(1) <A vendee sued at law for the 

(2d) 374. purchase price of real estate cannot 


Ark.—Terry v. Little, 18 S.W.(2d) 
916, 179 Ark. 954; Cherry v. Kirkland, 
2h0-S.W. 3'44, 138) Ark." 33; 
phia Milling Co. v. Barker, 159 S.W. 
208, 109 Ark. 171; Leola Lumber Co. 
v. Bozarth, 120 S.W. 152. 91 Ark. 10. 

Iowa.—Marks Hat Co. v. Slatnik, 
154 N.W. 757, 178 Iowa 370. 

Ky.—tTroendle v. Wells, 288 S.W. 
749, 216 Ky. 819. 

Neb.—Merritt v. Johnston, 192 N.W. 
734, 109 Neb. 859. 


fa] Statute held not applicable.— 
Bell v. Duncan, 245 S.W. 141, 196 Ky. 
574. 

18. Mounger v. Wells, 23 F.(2d) 
374. 

19. Bagnell Tie, ete., Co. v. Good- 


rich, 82 Ark. 547, 102 S.W. 228; Fleen- 
er v. Nugent, 171 N.W. 3, 185 Iowa 701. 

20. Liquidating Holding Corpora- 
tion v. Mortgage & Contract Co., 243 
N.W. 30, 258 Mich. 476. 

21. Horton v. Bada, (Iowa) 181 N. 
W. 251; Nelson v. Nelson, 122 A. 490, 
OTe Wate 50: 

22. Hugus v. Sanders, 261 S.W. 899, 
164 Ark. 385; Hawkins Bros. v. Les- 
ser-Goldman Cotton Co., 248 S.W. 275, 
157 Ark. 299; Berg v. Johnson, 213 8. 
W. 398, 1389 Ark. 243, 8 A.L.R. 489; 
Plunkett v. Winchester, 135 S.W. 860, 
98 Ark. 160; Prussian Nat. Ins. Co. of 
Stettin, Germany, v. Terrell, 135 S.W. 
416, 142 Ky. 732; Hubbard v. Dahlke, 
210 S.W. 652, 277 Mo. 516. 

[a] No issues.—A motion for 
transfer must be denied where there 
was no answer to an amended petition 
and the answer to the original peti- 
tion was not broad enough to make 
any issues thereon. Keystone Com- 
mercial Co. v. City of Maysville, 157 
S.W. 25, 154 Ky. 239. 

[b] Where no dispute of equitable 
cognizance is disclosed by the plead- 
ings, it is proper to refuse to transfer 
the case to equity. Big Sandy & K. 
R. R. Co. v. Rice, 266 S.W. 1049, 206 
Ky. 128. 

23. Freeman vy. Miller, 142 N.Y.S. 
797, 157 App.Div. 715. ae P 

[a] ®Whus, where plaintiff intro- 
duced evidence tending to show that 
he had an action at law for compensa- 
tion due him from defendant, in an 
equitable action, where he sought the 
dissolution of a partnership which 
he claimed hinted. between himself 
and defendant, such evidence cannot 
be considered as establishing an ac- 
tion at law and allowing him to 
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transfer the action to the equity side 
of the court by pleading and attempt- 
ing to prove that the deed was given 
as a mortgage unless he succeeds in 
establishing the truth of his state- 
ments. Blemaster v. Rockey, 200 Ill. 
App:) 320.5 /€2) In an action on a 
note given for plaintiff’s interest ina 
partnership, overruling defendant’s 
motion to transfer the case to the 
chancery side of the court to obtain 
an accounting on the ground of mu- 
tual mistake as to the net assets of 
the partnership when the note was 
given is not error, where the evidence 
shows without conflict that the al- 
leged mistake did not exist. Fore- 
man v. Clement, 123 S.E. 336, 139 Va. 
70. (3) In construing a statute pro- 
viding for a transfer from the law to 
the equity side of the court at any 
time it appears that the action should 
have been brought in equity, the court 
said: ‘The order should .only be 
made when, on the face of the plain- 
tiff’'s declaration or a consideration 
of all the proofs, it should appear to 
the trial court that the plaintiff can- 
not recover as a matter of law in the 
action as brought and a verdict must 
be directed against him. a ; 0 
When the court concludes that plain- 
tiff has failed to make out a case 
which entitles him to its submission 
to the jury for the reason that the 
matters involved are the subject of 
equitable jurisdiction, the order must 
be made pursuant to the statute.” 
Lake Superior Brass Foundry Co. v. 
Houghton Circuit Judge, 176 N.W. 409, 
RO9S Miche 63508-38357 (4) It is not 
error to refuse to transfer a case to 
the equity docket where the evidence, 
while elaborate, does not embrace 
such a great detail of facts as to ren- 
der it impracticable for a jury to try 
ite (eickrelll eva Wilson) :2505S.Ws 13'5, 
199 Ky. 20. 

{b] Transfer from equity to law.— 
(1) “To keep a case on the equity 
side, the equities must be alleged and 
proved.” Lutton v. Baker, 174 N.W. 
599, 187 Iowa 7538, 755, 6 A.L.R. 1696. 
(2) Where plaintiff in a suit for re- 
scission has failed to prove a case 
for equitable relief and the sole re- 
lief given him is a money judgment 
which cannot be satisfied out of the 
property in question, equity will 
transfer the case to the law side of 
the court. Bassett v. Trinity Bldg. 
Co., 236 N.W. 237, 254 Mich. 207. (3) 


trial that on the facts alleged he has 
a cause of action at law, but not in 
equity, the issues should be sent to 
the jury calendar. George A. Ohl & 
Co. vy. Standard Steel Sections, 167 N. 
YES. LS4, 7.9. Appin. (Gale 4 eee Orn 
the other hand, the failure to attack 
a petition praying equitable relief 
amounted to an agreement that plain- 
tiff was entitled to the relief prayed 
if he proved what he pleaded, and 
defendant thereafter was not enti- 
tled to have the cause transferred to 
the law side of the court, where plain- 
tiff proved what he pleaded. Lutton 
v. Baker, supra. (5) Also, the trial 
court was not required, when it found 
that defendants’ equitable defense 
was not sustained by the testimony, 
to remand the case to the law side of 
the court, where there was no further 
issue to be tried. Bell v. Spain, 222 
Pe 322, 9228) Pas2aos, LUO; Ore) 
Where, in an equity proceeding, the 
greater part of the testimony had 
been taken by depositions, many of 
which could not have been used in a 
trial at law, the court acted within 
its discretion in refusing, after the 
evidence was taken for a determina- 
tion of the case in equity, to transfer 
it to the law docket for trial. Saund- 
ore v. Wells, 135 Towa 11, 112 N.W. 

25. Mitchell v. Beck, 156 N.W. 428, 
160 N.W. 232, 178 Iowa 786. 

26. Gorman vy. Joens, 179 N.W. 138), 
189 Iowa 845. 

27. Bannse y. Northern Pace. Ry. 
Co., 205 F. 328; Waller. v. Hodge, 283 
S.W. 1047, 214 Ky. 705; Home Ins. Co. 
of New York v. Evans, 257° S.W. 22, 
201 Ky. 487; Taylor v. Townsend, 198 
S.W. 221, 177 Ky. 804; Winchester v. 
Watson, 183 S.W. 483, 169 Ky. 213; 
Smith & Nixon Co. v. Curry, 146 S.W. 
434, 148 Ky. 166; Landrum & Adams 
v. Wells, 122 S.W. 213; Meek v. Mc- 
Call, 80 Ky. 371, 4 Ky.L. 255; Davis vy 
J. I. Case Threshing Mach. Go., 80 Si 
W. 1145, 26 Ky.L. 235; Merriwether v. 
Bell, 58 S.W. 987, 22 Ky.L. 844; Brann 
v. Brann, 44 §.W. 424, 19 Ky.L. 1814; 
Crews v. Crews, 95 S.E. 149, 175 N.C. 
168; Haddock vy. Stocks, 83 S.E. 9, 167 
N.C. 70; Loan, etc., Bank v. Peterkin, 
Beagrie 236, 29 S.E. 546, 68 Am.S.R. 

28. Waller v. Hodge, 283 S.W. 1047, 
214 Ky. 705. 

29. Gray v. Grimm, 163 S.W. 762, 
157 Ky. 603; Louisville, ete., R. Co. 
v. Carter, 66 S.W. 508, 23 Ky.L. 2017. 


30. Mercer County vy. Harrodsburg, 
cae 10, 23 Ky.L. 1744, 56 L.R.A. 

31. See Equity § 723. 

32. Fitzgibbon v. Midland Morte. 


Co., 199 N.W. 292, 197 Iowa 1379; Wil- 
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placed on the statutes of a few jurisdictions, where 
an action 1s properly commenced in equity, a part 
thereof, consisting of a legal issue, may not be 
transferred to the law docket for trial.** 

Action at law. In an action at law, legal issues or 
common-law issues of fact triable by a jury are not 
to be transferred to the equity side of the docket?# 
regardless of whether they are the only issues?® 
or there are also equitable issues.®°® 

Mandamus. It is proper to refuse to transfer a 
mandamus proceeding to the civil issue docket for 

‘trial by jury where there are no issues of fact to be 
tried by a jury.** 

[§ 36] (3) Equitable Issues. Action at law. Un- 
der an applicable statute authorizing the transfer, 
an equitable issue in an action at law may be trans- 
ferred to the equity docket,?* at least where the 
issue is exclusively cognizable i in equity®® or all the 
issues are cognizable 4 chancery, although none are 
exclusively so.4° Where only part of the issues are 
equitable, the transfer should be limited to such is- 
sues and not embrace the whole case.*! 

Suit in equity. Where, in an equitable action, 
equitable issues are presented,*? or all the issues are 
equitable,*® it is not proper or necessary to trans- 
fer the case to the common-law docket or the law side 
of the court. 

[§ 37] b. Plaintiff’s Pleadings—(1) Initial Plead- 
ing—(a) In Action at Law. Where an action was 
brought at law, the question whether the court erred 
in transferring. or refusing to transfer the cause 
to equity is determinable from the averments of the 


son v. Carrollton Leaf Tobacco Ware- 


house Co., 209 S.W. 714, 183 Ky. 536. Iowa 933. 
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226 N.W. 43, 208 


Queal Lumber Co., 
(2) An intervener tender- 


he ws 


petition or complaint,** at least where the court 
acted before an answer was filed or testimony was 
adduced.4® When transferability is tested by 
plaintiff’s original pleading,*® the cause is deemed 
subject to transfer where the petition or com- 
plaint makes out a proper case for equitable relief** 
or where the only case, if any, made out by it is 
within the exclusive jurisdiction of a court of equi- 
ty,*® but not where it states a cause of action at 
law*® and neither seeks, nor states a ground for, 
equitable relief,®® nor prays for an injunction mere- 
ly as an auxiliary statutory remedy.°? 

[§ 38] (b) In Suit in Equity. Where a suit was 
brought in equity, resort is to be had to the allega- 
tions of the bill, petition, or complaint in determin- 
ing whether or not the court erred in transferring 
or refusing to transfer the cause to the law docket.°** 
Ordinarily, the cause is subject to transfer where 
the bill, petition, or complaint is insufficient to state 
a cause of action in equity but states, or shows 
that plaintiff has, a cause of action at law,°? and 
shows that the remedy at law is adequate or fails to 
show that it is inadequate.°* On the other hand, the 
cause is not transferable where the bill or petition 
states a cause of action cognizable in equity;°® ana 
even where the court sustains a demurrer to the bill 
or holds that it does not state a cause for equitable 
relief, it may, in some instances, properly decline 
to transfer the cause to the law side of the court,°® 
as where the ease is not one of bringing a suit on 
the wrong side of the court,>* the pleading does 
not state a cause of action at law,°* or, by reason 


U.S. 646, 64 L.Ed. 1187]; John A. 
Roebling’s Sons Co. of California v. 
Kinnicutt, 248 F. 596. 


a ee es 


33. Williamsburg Sav. Bank v. 
Donohoe, 212 N.W. 555, 203 Iowa 257. 

34. Conservative Life Ins. Co. v. 
Hutchinson, 52 S.W.(2d) 709, 244 Ky. 
746; Louisville & N. R. Co. v. Tuttle, 
258 S.W. 688, 201 Ky. 798. 

35. Republic Coal Co. v. Ward, 230 
Sawa 290,191 Ky. 368. 

36. Mitchell v. Beck, 156 N.W. 428, 
160 N.W. 232, 178 Iowa 786. 

37. City of Durham vy. Southern R. 
Cog tia Sh. 17, 185 N.C. 4240 Lath 46 
SiCt. 51, ,266 U.S.178,.69 Lid. 231]. 

38. Geyer & Adams Co. v. Bank of 
Central Arkansas, 282 S.W. 358, 170 
Ark. 1016; Williamsburg Sav. Bank v. 
Donohoe, 212 N.W. 555, 203 Iowa 
257; Early v. Barly, 207 S.W. 466, 182 
Ky. 757; Geoghegan v. Ditto, 2 Mete. 
(Ky.) 433, 74 Am.D, 413; Moses v. 
French, 43 N.B. 1. 

39. Groen v. Ferris, 176 N.W. 213, 
189 Iowa 21. 

40. Hawkins Bros. v. Lesser-Gold- 
man Cotton Co., 248 S.W. 275, 157 Ark, 
299 


41. Hagedorn vy. Bingham, 203 N. 
RW os 199) Lowa 19985 | Darstusve: (Et. 
Dodge, D. M. & 8S. R. Co., 179. N.W. 61, 
189 Iowa 632; Mitchell v. Beck, 156 
N.W. 428, 160 N.W. 232, 178 Iowa 786; 
Early v. Early, 207 S.W. 466, 182 Ky. 
TSN 


[a] Statute providing that a case 
shall not be transferred to the equity 
docket without consent of the parties 
where there is an issue not cogniza- 
ble in chancery and one which is 
cognizable in chancery, but not ex- 
clusively so, will be accorded effect 
when applicable. Bell v. Duncan, 245 
S.W. 141, 196 Ky. 574. 

[b] Issue presented by interven- 
er.—(1) It is not error to refuse to 
transfer a cause in its entirety to 
equity for trial where the only equita- 
ble issue presented is the claimed 
right of an intervener to eStablish a 
lien on any judgment that may be ob- 
tained and that issue is determined 
by the court as a separate and dis- 
tinet equitable issue. Wilkinson v. 


ing an equitable issue in an action at 
law cannot delay the action by hav- 
ing the case transferred to the equity 
docket. Kassing v. Ordway, 69 N.W. 
1013, 100 Iowa 611. 

42. Jack v. Hood, 28 F.(2d) 118 
[aff 39 F.(2d) 594]. 

43. Stokes v. Farmers’ & Mer- 
chants’ Bank of Elkton, 44 S.W.(2d) 
837, 241 Ky. 699. 

44. Markworth v. State Sav. Bank 
of Woden, 237 N.W. 471, 212 Iowa 954. 

45. Rinehart & Gore vy. Rowland, 
213 S.W. 17, 139 Ark. 90; McAnulty 
v. Peisen, 226 N.W. 144, 208 Iowa 625. 

46. Effect of: 

Amendment see infra § 39. 
Defendant’s pleading see infra § 41. 
Reply see infra § 40. d 

47. Jacobs v. First Nat. Bank, 35 
F.(2d) 227; Southern Surety Co. v. 
Plott, 28 F.(2d) 698; Collier v. Board 
of Directors of Jefferson County 
Bridge Dist, (1538'S: Way 259,01 016 Ack 
151; Hickson Lumber Co, vy. Stallings, 
64 S.H. 1015, 83 S.C) 493) Carisch ’ v. 
Farmers’ & Merchants’ State Bank, 
21 LNW.) 771) 191 Wist .650: 

48. McAnulty v. Peisen, 226 N.W. 
144, 208 Iowa 625. 
LTT ING: 


49. Fleener v. Nugent, 
8, 185 Iowa 701. 

50. McCulla v. Brown, 13 S.W.(2d) 
314, 178 Ark. 1011; Rogers v. Ogburn, 
172° S.W: 867; 116 Ark. 233. 

51, Pisny v. Chicago & N. W. Ry 
Co., 221 N.W. 205, 207 Iowa 515 tied 
on other grounds 222 N.W. 609, 207 
Iowa 515]. 

52. Arnold v. Oliver, 237 S.W. 425, 


152 Ark. 47; Gigray v. Mumper, 118 
N.W. 393, 141 Iowa 396; Rutherford 
Water Co. v. City of Harrisburg, 146 


AS koe eoniioas veo. 

53. U.S.—Central Florida Lumber 
Co. v. Taylor-Moore Syndicate, 51 F. 
(2d) 1 [eert den 52 S\Ct. 37, 284 U.S. 
661, 76 L.Hd. 560]; Dwight P. Robin- 
son & Co. v. Otis, 298 F. 638; Louisi- 
ana Agricultural Corporation y. Peli- 


ean. Oil Refining? Col, 256E., 822) 168 
C.C.A. 168 [cert den 39 S.Ct. 494) 250 


Ark.—Simmons v. Turner, 283 S.W. 
47, 171 Ark. 96; Meeks v. Arkansas 
Light & Power Co.,, 227 S.W. 405, 
147 Ark. 232. 

D.C.—Roberson v. Gordon, 276 F. 
638, 51 App.D.C. 116. 

Iowa.—Gephardt v. Metropolitan 
Life Ins. Co., 239 N.W. 235, 213 Iowa 
354; Griffiths v. Allen, 237 N.W. 219, 
212 Iowa 831. 

Ky.—McCord v. Ball, 295 S.W. 903, 
220 Ky. 610. 

N.Y.—Ransome Concrete Machinery 
Co. v. McDonald, 101 N.E..175, 207 N. 
Y. 383; Kraemer v. World-Wide Trad- 
ing Co., 187 N.Y.S..16, 195 App:Div. 
305; Doctor v. Reiss, 167 N.Y.S. 193, 
180 App.Div. 62; Karst v. Prang Hdu- 
cational Co., 116 N.Y.S. 1049, 132 A’pp. 
Div. 197; Guinan v. Blum, i57 N.Y.S. 
279, 98 Misc. 667. 

Pa.—Heller v. Fishman, 123 A. 311, 
278 Pa. 328. - 

8.D.—Leisch v. Baer, 123 N.W. 719, 
24 3.D, 184. 

54. Schoenthal v. Irving Trust Co., 
53 S.Ct. 50 [rev 54 F.(2d) 1079]; Bd- 
ward Hines Lumber Co. v. Bowers, 
299 WOOT 82, lows ©: Gane Oe Birming- 
ham Sawmill Co. v, Southern Ry Co:, 
97 So. 18,210) Adal 1268 sles Sledge- 
Norfleet Co. v. Matkins, 243 S.W. 
289, 154 Ark. 509 (discussing the 
point). 

55. Gatewood v. New River Consol. 
Coal & ‘Coke ‘Co.,, 239: HS 6b, 152) G@i Ay 
T15> Bord Vv. Collison, 193 S.W. 531, 
128 Ark. 119; Dickinson v. Stevenson, 
120 N.W. 324, 142 Iowa 567; Ruther- 
ford Water Co. v. City of Harrisburg, 
146 Ay 113)" 29% Par set 
Pe. See infra text and notes 57— 
od. 

57. Lipschutz v. Phillips, 273) F. 
748, 51 App.D.C. 20. 

58. McGraw Co. v. Zonta Tire & 
Rubber Co., 190 N.W. 129, 194 Iowa 
685; Green v. Knights of Joseph Bldg., 
ete., Assoc., 25 Pa.Dis¢. 800, 44 Pa.Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§§ 35-38 
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§§ 38-41] 


of numerous transactions with different defendants, 
it would be utterly impossible, under the rules of 
pleading, so to change or amend the pleadings as 
to deal with the different angles of the controversy 
in a single suit.5® 

Statement of both legal and equitable causes of 
action. Where, in an action brought in equity, the 
bill or petition states two causes of action, one equi- 
table and the other purely legal, it is not proper 
or necessary to transfer the entire case,°° and, while 
ordinarily the legal cause of action should, on prop- 
er application, be transferred to the law docket or 
the law side of the court,*! this will not be done 
where it would be an idle ceremony,®? as where both 
causes of action are predicated on the unconstitu- 
tionality of a statute and the statute is held to be 
constitutional.®% 

[§ 39] (2) Amended or Supplemental Pleading. 
Amendments of the complaint or petition may so 
change an action brought at law as to make it trans- 
ferable to the equity docket®* or so change an ac- 
tion brought in equity as to make it transferable 
to the ordinary docket;°> but, of course, there may 
be amendments which do not have this effect.®° 
Where a suit was brought in equity but a supple- 
mental bill setting up facts constituting a cause of 
action at law rather than grounds for relief in equity 
is filed, it is proper to transfer the case to the law 
side of the court.*7 

59. Brame vy. Guarantee Finance 
Co., 124 S.E. 477, 139 Va. 394. 

60. Pipestone First Nat. Bank vy. 
Rowley, 61 N.W. 195, 92 Iowa 5380. 

61. Federal Reserve Bank of Chi- 
cago v. Geannoulis, 214 N.W. 576, 203 
Iowa 1385. 


62. Marcus Brown Holding Co. v. 
Feldman, 269 F. 306 [aff 41 S.Ct. 465, 


417, and reh gr 
628, 66 L.Ed. 


250) US. 1 10, Gor bod. Or Cs 2, 180 Ark.- 355; 

63. Marcus Brown Holding Co. v.| Perkins & Webber Co., 
Feldman, supra. 119 Ark. 1332 

64. Soderman v. Bell, 143 S.W. 595, ; 


OZ Arik. "83 Pickford v. Smith, 
(lowa) 241 N.W. 650; Power v. Wood, 
205 N.W. 784, 200 Iowa 979, 41 A.L.R. 
4452; Midwest State Bank v. Struble, | ¢ 
197 N.W. 11, 197 Iowa 304; Staté 


Ark. 118. 
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(lowa) 242 N.W. 47. 

70. U.S.—Liberty 
don Nat. Bank, 43 S.Ct. 118, 260 U.S. 
235, 67 1. bd: 232 [rev 271 BY 928 (cert | 555 
dism 42 S.Ct. 53, 257 U.S. 651, 66 L.Hd. 
AZ SiCten O25 One 
405) 1]; 
Andrew Jergens Co., 

Ark.—Maners v. Walsh, 22 S.W.(2d) 
Scott v. McCraw, 


Automatic Weighing 
Mach. Co. v. Carter, 128 S.W. 557, 95 


JIowa.—Elk Point Independent Con- 
sol. School Dist. No. 3 of Union Coun- 
y, S. D., v. Bennett Bank of Sioux 
City, 168 N.W. 292; 


[64 C.J.] 53 


[§ 40] (3) Reply. Where a reply practically 


.changes a purely legal action into one wherein the 


only issue is equitable, defendant is entitled to have 
the cause transferred for trial of the equitable is- 
sue.°’ However, the issues tendered by a reply will 
not be transferred to equity for trial at the instance 
of plaintiff where he sought and has an adequate 
remedy at law and nothing except the avoidance of 
a jury trial could be g gained by a transfer.°° 

[§ 41] ¢. Defendant’s Pleading and Issues Aris- 
ing Thereon—(1) In Action at Law. Where an equi- 
table issue arises in an action at law by reason of de- 
fendant’s pleading of an equitable defense or seek- 
ing of equitable relief in his answer or cross plead- 
ing, such issue,*° although not necessarily the en- 
tire case,’4 is subject to transfer to the equity docket 
or the equity side of the court, at least where the 
defense, issue, or relief is exclusively cognizable in 
chancery.*?, The rule does not, of course, apply 
where defendant’s pleading does not state or pre- 
sent any equitable defenses, issues, or grounds for 
equitable interference;** the unauthorized pleading 
of an equitable defense in an action at law does not 
warrant the transfer of the case to the chancery 
court;** and a transfer is not necessary or required 
where the defense pleaded or relief sought is not ex- 


-clusively equitable but is available or grantable in 


the action at law and is within the concurrent juris- 
diction of courts of law and equity.*®° So, if the 


Works v. Rea, 19 &.W. 1068, 56 Ark. 
450; Ivey v. Drake, 36 Ark. 228; Rog- 
ers, v. Nidiffer, 82.,.S.W. 673, 5. Ind: T. 
Grasmier v. Wolf, (Iowa) 90 N. 
W. 813; Croft v. Colfax Electric 
Light, etc., Co., 85 N.W. 761, 113 Iowa 
455; Calumet Paper Co. v. Stotts Inv. 

o., 64 N.W. 782, 96 Iowa 147, 59 Am. 
S.R. 362; Thatcher v.. Stickney, 55 
N.W. 488, 88 Iowa 454; Stone v. Hart- 
ford Fire Ins. Co., 21 S.W.(2d) 281, 
231 Ky. 264; Queen Ins. Co. v. Marks, 
265 S.W. 30, 204 Ky. 662; Lawson v. 
Davis, 238 .S.W. 402, 194 ‘Ky. 67; 
Hackett v. Schad, 3 Bush (Ky.) 353; 
Bosley v. Mattingly, 14 B.Mon. (Ky.) 
$89; Burnett v. Frazier, 40 S.W. 697, 19 
Ky.L. 299; Gray v. Marshall, 13 S.W. 


Oi} (Coaw. Cone 


Woodbury v. 
14 F.(2da) 956. 


Delos SUN Viomtol OA, 


Olmstead v. Tay- 


Bank of Iowa Falls v. Brown, 119 N. 
W. 81, 142 Iowa 190, 184 Am. SR. 412; 
Pickréll & Craig Co. yv. Castleman 
Blakemore Co., 191 S.W. 680, 174 Ky. 
i-Holton.v. Hassam,. 111 A. S8oynoe 
Vt. 324. 

[a] Rule applied where an amend- 
ment sets up: (1) A vendor’s lien. 
Midwest State Bank v. Struble, 197 
N.W. 11, 197 Iowa 304; State Bank of 
Iowa Falls v. Brown, 119 N.W. 81, 142 
Iowa 190, 134 Am.S.R. 412. (2) Facts 
warranting the reformation of a writ- 
ten instrument. Soderman y. Bell, 143 
S.W. 595, 102 Ark. 83; Power v. Wood, 
205 N.W. 784, 200 Iowa 979, 41 A.L.R. 
1452; Pickrell & Craig Co. v. Castle- 
oe ree Nea Co., 191 S.W. 680, 174 


ye wn. 

[b] Beplevin suit.—‘‘If, after an 
action to recover specific property has 
been begun, it develops that the plain- 
tiff can only obtain relief in chancery, 
and that the issues are properly tri- 
able there, there is no reason why 
plaintiff ought not to be permitted to 
amend his petition and have the ac- 
tion transferred to the equity side of 
#he calendar.’ Pickford v. Smith, 
(fowa) 241 N.W. 650, 653. 

§5. Jennings v. Fain, 10 S.W.(2d) 
1101, 226 Ky. 290; Harrod v. Arm- 
strong, 197 S.W. 816, TYG RY le 

66, Markworth vy. State Sav. Bank 
of Woden, 237 N.W. 471, 212 Iowa 
954; Tolerton & Warfield Co. v. Carl- 
son, 202 N.W. 568, 200 Iowa 366. 

67. Banks v. Marschner, 190 N.W. 
647, 221 Mich. 147. 

68. Fass v. Liverpool, London & 
Globe Fire Ins. Co., 89 S.E. 1040, 105 
S.C. 364. 


69. Commercial Credit Co. v. Hazel 


lor, 158 N.W. 587, 177 Iowa 186. 

Ky.—Jones v. Stearns, 260 S.W. 373, 
202 Ky. 598. 

Mo.—Hubbard v. Dahlke, 210 S.W. 
652, 277 Mo. 516. 

N.Y.—Oppenheimer vy. Carabaya 
Rubber & Navigation Co., 130 N.Y.S. 
590, 145 App.Div. 835; Oppenheimer v. 
Carabaya Rubber & Navigation Co., 
130 N.Y.S. 587, 145 App.Div. 830. 

71. Koopman v. Farmers’ Mut. 
Hail Ins. Ass’n of Iowa, 229 N.W. 221, 
209 Iowa 958; Shult v. Doyle, 201 N. 
W. 787, 200 Iowa 1; Fleener v. Nu- 
gent, 171. NsW..-3;, 185. -lowa ~7.01; 
Tinker v. Farmers’ State Bank of 
Charter Oak, 160 N.W. 349, 178 Iowa 
OT 2s neway Ve Dyer, al52.cNoW «nod ne Lael 
Iowa 437; Dille v. Longwell, 148 N. 
W. 637, 169 Iowa 686; Eller v. Newell, 
141 N.W. 52, 159 Iowa 711; Welch v. 
Union Cent. L. Ins. Co., 78 N.W. 858, 
108 Iowa 224, 50 L.R.A. 774. 

[a] Where chancery court is with- 
out jurisdiction of the action, a trans- 
fer of the case to it is not warranted 
by the filing of a set-off or counter- 
claim. Axley v. Hammock, (Ark.) 
50 S.W.(2d) 608. 

72. Gilbert v. Gilbert, 22 S.W.(2d) 
32, 180 Ark. 596; Wright v. Lake, 13 
S.W. (2d) 826, 178 Ark. 1184; Bowers 
v. Rightsell, 394 S.W. Palleaky(e} "Ark. 788; 
Wales Riggs Plantations v. Banks, 
142 S.W. 828, 101 Ark. 461; American 
Soda Fountain Co. v. Futrall, 84 S.w. 
D0b; io Ank.) 464, 108 “Am-S.R. 645 
Daniel'v. Garner, 76 S.W. 10638, 71 Ark. 
484; Castle v. Hillman, 66 S.W. 648, 
70 Ark. 157; Weaver v. Rush, 34 S.W. 
256, 62 Ark. 51; McLeod vy. Tisdale, 
21 S.W. 465, 57 Ark. 352; Ames Iron 


913), 12 Ky E03. 

[a] Refusal to transfer is error.— 
Castle v. Hillman, 66 S.W. 648, 70 
Ark, Lol. 

73. Kelly-Springfield Tire Co. v. 
Manson, 31 F.(2d) 806; Heathcock vy. 
Brooke, 272 S.W. 843, 169 Ark. 73; 
Richards v. Howell, 196 S.W. 488, 129 
Ark. 390; Darst v. Foote, (Iowa) 166 
N.W. 685; Standard Auto Ins. Ass’n. 
v. West, 262 S.W.. 296, 203 Ky. 335; 
Simons v. Douglas’ Ex’r, 225 S.W. 
721, 189 Ky. 644. 

[a] Where matters charged. are 
barred by laches or limitations it is 
not error to refuse a transfer. Valley 
Planting Co. v. Currie, 293 S.W. 746, 
173 Ark. 862. 

[b] Minor part of counterclaim.— 
A transfer will be refused where only 
a part of one of several counterclaims 
is cognizable in equity and that part 
refers to a very small amount. Proc- 
oer & Gamble Co. v. Powelson, 288 F. 
99. 

74 Axley v. Hammock, (Ark.) 50 
S.W.(2d) 608 

75. Sovereign Camp, W. O. W., v. 
Partridge, 127% So. 505, 221 Ala. "75: 
Walker v. Adler, 112 So. 458, 216 Ala. 
76; Marx & Co. v. Mahan, 88 So. 206, 
17 Ala.App. 671; New York Life Ins. 
Co. v. McGee, 35. S.W.(2d) 92, 183 Ark. 
141; Mott v. First Nat. Bank, 283 S.W. 
3, 171 Ark. 7; Hugus v. Sanders, 261 
S.W. 899, 164 Ark. 385; Sheffield v. 
Maxwell, 260 S.W. 399, 163 Ark. 448; 
Stewart v. Fleming, 131 S.W. 955, 96 


Ark. 371; Pickford v. Smith, (Iowa) 
241 N.W. 650; Darst v. Ft. Dodge, D. 
M. &'S. R. Co., 179 N.W. 61, 189 Iowa 


632; Frick v. Kabaker, 90 N.W. 498, 
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decision of the issues in an action at law would be 
decisive of those raised on an equitable defense or 
counterclaim, a transfer of the cause to the equity 
docket is properly refused.“® Under a statute au- 
thorizing a transfer only when the court is wholly 
without jurisdiction,“” where the cause of action 
pleaded by plaintiff is cognizable in a court of law, 
the pleading of an equitable defense is not eround 
for a transfer.7® 

Particular matters. Defendant in an action at 
law is entitled to a transfer to the equity side of the 
court where he pleads grounds and prays for the 
cancellation’® or reformation®® of a written instru- 
ment, or quieting of title,*! or a partnership ac- 
counting.®2 Also, the cause may be transferred to 
the equity side of the docket to enable defendant 
to obtain a vacation of a prior decree on the ground 
that it was procured by fraud on the court.°? On 
the other hand he is not entitled to, and cannot 
compel, a transfer where, without asking for equita- 
ble relief, he pleads fraud,®* mistake,*®> want of con- 
sideration,*® estoppel,*? payment,®® or a release,®® 
as a defense. An alleged right of defendant to con- 
tribution between himself and plaintiff,°® but not 
between himself and other defendants,®! is a ground 
for transfer. An action at law is not transferable 
to equity by reason of defendant’s allegation that 
by mistake and fraud certain provisions were omit- 
ted from a contract between himself and a third per- 
son who is not a party to the action;®? but a trans- 
fer should be ordered where the holder of a fund 
files a eross petition asking that other claimants 
be made parties and that he be given directions as 
to payment.** 

[§ 42] (2) In Suit in Equity. In some jurisdic- 
tions a suit brought in equity may be certified to the 


116 Iowa 494; Raab y. Albright, 61,S.W. 3, 171 Ark. 7. 
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law side where the answer sets up defenses which 
raise questions of fact for a jury;?* but under the 
statutes of other jurisdictions a transfer to the 
law docket of issues at law arising on the answer im 
a suit properly brought and maintainable in equity 
is not authorized.®® In a suit for foreclosure in- 
stituted by a trustee in his fiduciary capacity, the 
filing of a cross bill or counterclaim asking damages 
from plaintiff in his individual capacity for alleged 
fraudulent conduct is not allowable,?® and, where 
it is allowed merely for the bearing it may have on 
plaintiff’s right to proceed with the suit for fore- 
closure, the court may properly refuse to transfer 
an issue of damages to the law side of the docket 
for trial.®7 

[§ 43] 5. Procedure and Effect—a. Motion or 
Other Application®*—(1) In General. Ordinarily, a 
motion to transfer, rather than a demurrer, is the 
proper remedy to obtain a transfer of a cause to the 
proper docket ;°® but in some jurisdictions it is held 
that, where a complaint in an action brought at law 
states a cause of action in equity, or a complaint 
in a suit brought in equity states a cause of action 
at law, the court should treat. a demurrer' or mo- 
tion to-dismiss? as a motion to transfer; and in still 
other jurisdictions certain pleadings are employed 
to obtain a transfer,* such as a bill in chancery to 
obtain a transfer from law to chancery,* or a peti- 
tion to certify a suit in equity to the law side of 
the court. Where the procedure to obtain a trans- 
fer is prescribed by statute, a party, to obtain a 
transfer, must comply with the statute.© However, 
the averments of a motion to transfer will be lib- 
erally construed.’ The motion or other application 
for transfer may be made by either party.* Indeed, 
where a transfer may properly be made, the court 


Bartlett, 185 S.W. 282, 123 Ark. 255. 


N.W. 402, 93 Iowa 50; Richardson v. 86. Heathcock vy. Brooke, 272 S.W. 2. Meeks v. Arkansas Light & 

Monroe, 52 N.W. 339, 85 Towa 359, 39 | 843, 169 Ark. 73. Power Co., 227 S.W. 405, 147 Ark. 

Am.S.R. 301; Hooker v. Porter, 171 N. 87. State Sav. Bank v. Miller, 124 | 232. 4 

E. 713, 271 Mass. 441. N.W. 873, 146 Iowa 83; Security Sav. 3. See infra text and notes 4, 5. 
“Allegations of defensive matters| Bank of Wellman v. Smith, 122 N.W. 4. Firemen’s Ins. Co. of Newark, 


in a law action, although, perchance, 
cognizable in equity, do not create 
the right to transfer to equity.’’ Pick- 
ford v. Smith, (Iowa) 241 N.W. 650, 


88. State Sav. 


825, 144 Iowa 203 [rev 119 N.W. 726]; 
Pinnacle Motor Co. 
S.W.(2d) 1001, 231 Ky. 626. 

Bank v. Miller, 124 


yee v. Butcher, 147 A. 267, 102 Vt. 


5. Rutherford Water Co. v. City of 
Harrisburg, 146. A. 213.629" Pass: 


v. Daugherty, 21 


653. N.W. 873, 146 Iowa 83. 6. Turner v. Burnell, 137 A. 56, 126 
76. People’s Trust & Savings Bank 89. Kansas City Southern Ry. Co. Me. 192. ‘ Ja 

v. Engle, 188 N.W. 707, 194 Iowa 518;| v. Sanford, 31 S.W.(2d) 963, 182 Ark.| [a] Mere objection to admission of 

Keller v. Harrison, 116 N.W. 327, 1391484 [cert den 51 S.Ct. 347, 283 U.S.|eVidence is insufficient to raise the 


Iowa 383. 825, 75 L.Ed. 1439]; Heathcock yv.| Point that equitable issues should be 
77. See supra § 32. Brooke, 272 S.W. 843, 169 Ark. 73. tra nererked. oN oe eee ou 
78. Curran v. Carroll, 128 A. 164,] 90. Southern Telephone Co. v.| 198 N.E. 80, 213 N.Y. 5 


101 N.J.Law 329; Hunt v. Gorenberg, 


155 A. 881, 9 N.J.Misc. 463. 91. 
79. National Aniline & Chemical! W. 259, 112 Ark. 71. 
Co. v. Arnhold, 298 F. 755; Weseman 92. 
v. Graham, 138 N.W. 478, 157 Iowa! 218 Ky. “210. 
430; Fugate v. Walker, 265 S.W. 331, 93. 
204 Ky. 767. Bank, 43 S.Ct. 118, 


80. Wiegel v. Moreno-Burkham 
Const. Co., 240 S.-W. 732, 183 Ark. 564; 
Hunt v. Boyee, 3 S.W.(2d) 342, 176 
Ark. 303; Wales Riggs Plantations v. 
Banks, 142, S.W. 828, 101 Ark. 461; 
Martin v. Hempstead County Levee 
Dist. No. 1, 135 S.W. 453, 98 Ark. 23; 
General Motors Acceptance Corpora- 
tion v. Baker Mfg. Co., 201 N.W. 774, 
199 Iowa 155; Eastern Gulf Oil Co. 
v. Lovelace, 221 S.W. 544, 188 Ky. 2388. 

81. Winkler v. Baxter, 170 S.W. 94, 
114 Ark. 422; Lochridge v. Johnson, 


S.Ct. 
66 L.Ed. 405)]; 


Warehouse Co., 
94. 


95. 
206 Iowa 794; 


96. 


157 S.W. 405, 108 Ark. 147; Olmstead 97. 
v. Taylor, 158 N.W. 587, 177 Iowa 186. | American Trust Co., 
82. Jesse v. Slaughter, 265 S.W. 98. 


7838, 205 Ky. 271. 


83. Ex parte Cade, 127 So. 154, 220] damus § 130. 
Ala. 666. 99. 

84. Kelly-Springfield Tire Comm. 1. McCraw, Perkins & Webber Co. 
Manson, 31 F.(2d) 806; Standard|v. Yates, 298 S.W. 1001, 175 Ark. 220; 
Auto Ins. Ass'n v. West, 262 S.W. 296,| Weast v. Wickersham, 195 S.W. 685, 
208 sya son. 136 Ark. 541; Ford v. Collision, 

85. Mott v. First Nat. Bank, 2831S.W. 531, 128 Ark, 119; 


Banks, 158 S.W. 158, 108 Ark. 283. 
Beakley v. Cunningham, 165 S. 


Traut w. Carter, 291 S.W. 36, 


Liberty Oil Co. v. Condon Nat. 
260 U.S. 235, 67 L. 
Ed. 232 [rev 271 F. 928 (cert dism 42 
53, 200 Uns. 65a) 
and reh gr 742) 'S:Ct. 92) 257% U.S. 62s, 
Kentucky Distilleries 
& Warehouse Co. v. 
19 F.(2d) 866. 

Lehigh Valley Coal Co. v. Mid- 
valley Coal Co., 91 A. 427, 245 Pa. 402. 
Pace v. Mason, 
Bennett Savings Bank 
v. Smith, 152 N.W. 717, 171 Iowa 405. 
Set-off or counterclaim in fore- 
closure suit see Mortgages § 1534. 
Speers Sand & Clay Works v. 


Mandamus to compel transfer 
from, one docket to another see Man- 


See Pleading § 492. 8. 


{b] Motion to try case without ju- 
ry and state conclusions of law and 
facts separately is not sufficient as a 
motion to transfer to the equity dock- 
et. Davis v. McKinley, 279 S.W. 958, 
212 Ky. 491 [cert vacated 48 S.Ct. 34, 
275 U.S. 492, 72 L.Ed. 390]. 

[e] Averments of motion to trans- 
fer held insufficient.—Gaston v. Mc- 
Donald, 124 So. 208, 220 Ala 155; Ex 
p. Holzer, 122 So. 421, 219 Ala. 431; 
Nunnally Co. v. Bromberg & Co., 115 
So. 230, 217 Ala. 180; Dulin v. John- 
son, d18)So. (397; 2065 Ada. 193i) Gkis 
p. Louisville & N. R. Co., 100 So. 843, 
211 Ala. 581; Ellis v. Drake, 83 So. 
281, 203 Ala. 457; Pieme v. Arata, 80 
So. 811, 202 Ala. 4 

7. Jefferson Lumber Co. v. Powers, 
184 So. 464, 223 Ala. 638. 

[a] Particular applications held 
sufficient.—Lutton v. Baker, 174 N.W. 
599, 187 Towa 753, 6 A.L.R. 1696; Dip- 
lock v. Blasi, 149 A. 149, 128 Me. 528; 
Firemen’s Ins. Co. of Newark, IN; ny 
Vv. Bue 147 A. 267, 102 Vt. 183. 
U.S.—National Surety Cosive 
County Board of Education of Mc- 
Dowell County, 15 F.(2d) 993. 

Ark.—Little Rock, ete, R. Co. v. 
Perry, 37 Ark. 164; Phelps vy. Jackson, 
27 Ark. 586. 


66 L.Ed. 417, 


Louisville Public 


221 N.W. 455, 


87 F.(2d) 572. 


193 
Grooms vy. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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may make it on its own motion,® but is not bound 
to do sot® unless, in a suit brought in equity, the 
court of equity 1s wholly without jurisdiction and 
a cause of action at law is pleaded."! 
Proof or matters to be considered. 
risdictions it is held that, where the grounds of a 
motion to transfer a cause from the chancery to 
the law court are not established on the face of the 
pleadings, proof must be taken and presented to the 
court on the question;'? and of course an affidavit 
verifying the motion to transfer is necessary when 
it is expressly required by statute;'® but in other 
jurisdictions affidavits are not admissible in support 
of a motion to transfer,!+ and new matter alleged in 
a petition to eertify to the other side of the court 


may not be considered.*® 
[§ 44] (2) Time for. 


A motion to transfer a 


TRIAL 


must be timely and seasonable.1® 
is controlled by an applicable statute fixing a defi- 
nite time,!7 it rests largely within the sound discre- 


[64 C.J.] 55 


Unless the matter 


tion of the trial eourt!® and is to be determined ac- 


In’ some ju- 


known.!9 


pleading ;7+ 


cording to what is a reasonable time after the ground 
for transfer has come into existence and become 
Thus the motion should not be made aft- 
er the answer is filed where the ground therefor ex- 
ists at that time,2° and it should be made at or bDe- 
fore the filing of the answer where it is based on 
the nature of the action as disclosed by plaintif{’s 
but obviously a motion based on the 
answer cannot be made until the answer is filed;”* | 
and a motion based on the evidence or a failure ‘of 
proof may be made at a later stage than one based 
on the pleadings.** 
issue in an equity cause can be made to the ordaeaee 


Before the transfer of a legal 


cause or particular issues therein to another docket | docket, either party may require every equitable is- 


Ind.T.—Sharrock y. Kreiger, 98 S. 
161, 6 Ind.T. 466. 
Ky.—Kentucky Mut. Security Fund 


Wom Ven burner, A38  S.Wey 104,55 89- Ky. 
665, 11 Ky.L. 793. 

Mich.-—Von Hoene v. Barber, 184 N. 
W: 526, 215 Mich. 538. 


9. U.S.—National Surety Co. v. 
County Board of Education of Mc- 
Dowell County, 15 F.(2d) 993. 

Ark.—Planters’ Fire Ins. Co. v. 
Reed, 162 S.W. 1096, 110 Ark. 632; 
Catchings v. Harcrow, 3 S.W. 884, 49 
Ark. 20; Hammond v. Harper, 39 Ark. 
248; Little Rock, ete.; R. Co. v. Per- 
HY 37 Ark. 164. 

Iowa.—Boggs v. Douglass, 75 N.W. 
185, 105 Iowa 344; Johnston v. Ro- 
buck, 73 N.W. 1062, 104 Iowa 523. 

Ky.—Finley v. Meadows, 119 S.W. 
216, 134 Ky. 70; Cumberland Tel., 
So. vy. Cartwright Creek Tel. Co., 108 
SW. o15, Las Ky. 395, s2irikcy. Lb, 1357; 
Kentucky Mut. Security Fund Co. v. 
Turner, 13 S.W. 104, 89 Ky. 665, 11 
L. 793; Geoghegan v. Ditto, 2 Metc. 
74 Am.D. 413; Kineon v. Rich, 
100 S.W. 249, 30 Ky.L. 1107; Wallace 
v. Friend, 49 S.W. 181, 20 Ky. GB. 1270; 
Henderson vy. Baker, 47 S.W. 211, 20 
Ky.L. 580. 

Minn.—Shipley v. Belduc, 101 N.W. 
952, 93 Minn. 414. 

N.Y.—West End Trust, etc., Co. v. 
Pa eee 51 N.Y.S. 1080, 29 App.Div. 


10. America Land Co. v. City of 
Keene, 41 F.(2d) 484; Pearce v. Union 
Nat. Bank, 33, FE. (2d). 997;. Clinton 
Mining & Mineral Co. v. Cochran, 247 
F. 449, 159 C.C.A. 503; Stevenson v. 
Moore, (Ky.) 118 S.W. 951; Chenault 
v. Eastern Kentucky Timber, etc., Co. 
33 SUW.. <5b2s0 119 Ky. L70yo26 -Ky.L. 
1078; Jonesville Perpetual Bldg., etc., 
Assoc. v. Beverly, 107 S.W. 770, 32 
Ky.L. 1102; Harmon v. Thompson, 84 
Wi 969, INO, Ky. 528, 27 Ky... 181; 
Tucker v. Russell, 83 S.W. 555, 26 Ky. 
L. 1086. 

[a] Statute providing that, where 
a case is brought on the wrong side 
of the court, the court shall direct a 
transfer to the proper forum is not 
mandatory on the trial court in the 
sense of requiring the court to compel 
plaintiff to accept the benefit of the 
statute; and the court need not or- 
der a transfer which, under the cir- 
cumstances, would have little, if any, 
advantage over dismissal ‘without 
prejudice. French v. Stange Mining 
Co., 114-6. 4. 121, 133° Va. 602. 

ll. Central Florida Lumber Co. v. 
‘Taylor-Moore Syndicate, 51 F.(2d) 1 
[cert den 52 S.Ct. 37, 284 U.S. 661, 76 
‘L.Ed. 560]; Hayes v. Bankers’ & 
Planters’ Life Ass’n, 261 S.W. 296, 164 
Ark. 202; Bradley v. Howell, 134 So. 
$43, 161 Miss. 346 [sug error mod 133 
So. 660, 161 Miss. 346]. 

[a] Constitutional duty.—‘“Section 
162, Constitution 1890, ordains that: 
‘All causes that may be brought in the 
chancery court whereof the circuit 
court has exclusive jurisdiction shall 
‘be transferred to the circuit court,’ 


This section places upon the chancel- 
lor—and upon us—the positive consti- 
tutional duty, in the faithful observ- 
ance and performance of which he 
is bound by his solemn oath of of- 
fice, to transfer law cases to the cir- 
cuit court; and the duty is imposed 
by the very terms of the Constitution, 
so that no request or suggestion by 
the parties is necessary, but the court 


must do so of its own motion.” Brad- 
ley v. Howell, 134 So. 8438, 846, 161 
Miss. 346. 

12. Haggart v. Ranney, 84 S.W. 
703, 73 Ark. 344. 


Consideration of evidence introduc- 
ed on trial of cause see supra § 34. 

13. Dulin v. Johnson, 113 So. 397, 
216 Ala..893; Briggs v. Prowell, 93 So. 
590, 207 Ala. 629): 

[a] Belief of affiant—Under a 
statute requiring a motion to have a 
cause transferred to the equity side 
of the docket to be verified by the 
affidavit of some person having 
knowledge of the facts, an affidavit by 
applicant’s attorney is insufficient 
where it merely states that affiant be- 
lieves the facts'set out to be true. 
ets v. Drake, 83 So. 281, 203 

t. 

14. Pneumatic Scale Corporation, 
Limited, v. Mapl-Flake Mills, 24 F. 
(2d) 602. 

15. Rutherford Water Co. v. City 
os Harrisburg, 146 A. 118, 297 Pa. 
oO 


Ala. 


Consideration of pleadings in cause 
see supra §§ 34? 37-42. 

16. Ayres v. Nopoulos, 216 N.W. 
258, 204 Towa 881; Schenk v. Schenk, 
41 S.W.(2d) 1102, 240 Ky. 237; Friel 
y. Grayson Road Corporation, 11 S.W. 
(2a) 943,226 Ky. 794; Childers v. 
Pigman, 294 S.W. 1088, 220 Ky. 230; 
Brown v. Crescent Stave Co., 269 S.W. 
739, 207 Ky. 470; Strong v. Kentucky 
River Hardwood Co., 225 S.W. 358, 
189 Ky. 529; Fritts v. Kirchdorfer, 
124 S.W. 882, 136 Ky. 643. 

[a] Motion may be too late after: 
(1) Several orders have been made in 
the cause. Schmidt v. Mitchell, 32 
S.W. 599, 38 S.W. 408, 98 Ky. 218, 
17 Ky.L. 850. (2) The cause has been 
noticed for trial by both parties. 
Groden v. Jacobson, 114 N.Y.S. 188, 
129 App.Div. 508; Tubbs v. Embree, 
35 N.Y.S. 320, 89 Hun 475. (3) The 
case had been prepared. for trial. 
Adams: v.ACurran; 110 0S.W.. 280, 33 
Ky.L. 498. (4) The jury have been 
impaneled. Gray Tie Co. v. Clark, 98 
S.W. 1000, 30 Ky.L. 409. (5) The trial 
has progressed for two days and a 
half. Smith v. Stack, 115 S.W. 1145, 
89 Ark. 143. (6) Part or all of the 
proof or evidence has been taken or 
introduced. Troendle v. Wells, 288 S. 
W. 749, 216 Ky. 819; Commonwealth 
v. Middleton, 266 S.W. 37, 205 Ky. 
570; Duis v. Fisher, 65 S.W. 337, 23 
Ky.L. 1425; Com. v. Tate, 33 S.W. 405, 
17 Ky.L. 1045; Butler v. Morris, 205 
251, 209 AppsDiv. 6465 —- CY) 
The trial is practically concluded. 
Kimball Bros. Co. v. Palatine Ins. Co., 


Limited, of London, England, 195 N. 
W. 987, 197 Iowa 598. (8) There has 
been one trial of the cause. Hartford 
Ins*.Co.\ve. Haas) 9 (SHWi_ 120 node Gye 
DSL HO Keys 573, 2° RA: 64:2 sacop 
v. Thompson, 80 'N.Y.S. 1028, 80 App. 
Div. 526. (9) Judgment or decree has 
been announced or rendered. Arkan- 
sas Const. Co. v. Pidgeon-Thomas Iron 


Cosy, 29 SOW: bw ltl ATK (ie bere 
ry v. Hagle Coal Co., 186 S.W. 875, 
170 Ky. 824. (10) The case has been 


tried, appealed, and reversed. Thomp- 
son’s Adm’r v. First Nat. Bank, 27 S. 
W.€2d) 978, 284 Ky. 252: Gi)e Bif- 
teen months have elapsed since the in- 
stitution of the suit. Chenault v. 
Eastern Kentucky Timber, etc., Co., 
Saw 528 a9) Sys SLT Ons ibm eve ine 
(12) Nearly two years have 
elapsed since the institution of the 
suit or the filing of the answer. 
Schenk v. Schenk, 41 S.W.(2d) 1102, 
240 Ky. 237; Hobbs Bros. Drilling Co. 
v.. Cooper, 32°S.W.(2a) 542, 286° Ky. 
18; Blackburn v. Simpson, 139 S.W. 
758, 144 Ky. 503. 

{[b] In federal courts (1) the mo- 
tion may be made before the com- 
mencement of the trial Bee ye Vv. 
Irving Trust Co., 53 S.Ct. 50 [rev 54 
E.(2a) 10797) (2) or the taking of 
proofs (Parkerson v. Borst, 251 BS 
242, 163 C.C.A. 398). (3) Indeed, it is 
said that the motion may be made at 
any stage. Goldschmidt Thermit Co. 
v. Primos Chemical Co., 225 E. 769. 
(4) In one case a motion made before 
the issues were formed was denied 
because the developments were not 
sufficient for a satisfactory determi- 
nation. American Chain Co. y. Turn- 
er, 56 F.(2d) 860. 

17. Rowell v. Ross, 101 A. 333, 91 
Conn. 702; Drum v. Dinkelacker, 79 
Pa.Super. O41. 

18. New York Life Ins. Co. v. Mc- 
Gee, 35 S.W.(2d) 92, 183 Ark. 141; 
Arkansas Const. Co. v. Pidgeon-Thom- 
as Vlron Cor 2 Glee So WWicws Olen. did came Nrdne 
721; Strong v. Kentucky River Hard- 
wood Co., 225 S.W. 358, 189 Ky. 529. 

[a] Discretion held not abused.— 
Benson y. Charles Weitz’s Sons, 224 
N.W. 592, 208 Iowa 397; French v. 
Mulholland, 215 N.W. 350, 240 Mich. 


19. Wilson yv. Carrollton Leaf To- 
bacco Warehouse Co., 209 S.W. 714, 
183 Ky. 5386; Kochenrath vy. Christ- 
man, 203 S.W. 738, 180 Ky. 799; Man- 
ders v. Eastern State Hospital, 84 S. 
W. 761, 27 Kye 254 

20. Moore y. Union Dist. Tpt, 428 
Iowa 425. 

21. Tolerton & Warfield Co. v. 
Carlson, 202 N.W. 568, 200 Iowa 366. 

[a] Motion made atter withdrawal 
of answer is in effect made before 
answer. Klopp v. Chicago, M. & St. 
Pi Ry. Co., 13.6 NW. 9065 56 Towa 406. 


WES McHenry v. Sypher, 12 Iowa 
23. Lutton v. Baker, 174 N.W. 599, 
LT fowa @(bs;, 6 A.beR.. 16916. Peg: 


ram v. New York El. R. Con 14 N. NGS) 
769, 59 N.Y.Super. 570. 
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sue to be first disposed of,?* unless the exercise of 
equitable jurisdiction is made to depend on the 
result of the legal issues, in which event the transfer 
may be made at once.”°® 

Before issuance of process a suit is not pending 
so as to be subject to transfer.*°® 

[§ 45]-b. Order. A transfer of a cause to an- 
other docket cannot properly be made by the clerk 
of the court without an order of court.2" Where a 
case is placed on a docket during one term, the 
court may, in its discretion, at a subsequent term 
order it changed or transferred to another docket.?* 

[§ 46] c. Effect and Subsequent Proceedings.?° 
Where an action brought at law is property trans- 
ferred to equity, it becomes, and is to be treated as, 
a suit in equity?® and is to be tried in equity.*? 
Such new, changed, or amended pleadings as are nec- 
essary to conform to equitable procedure may and 
should be filed.2?, However, the order of transfer 
invests the chancery court with jurisdiction,®*® and 
a failure to file a bill within the time prescribed 
by statute is not fatal.?* The transfer of the case 
is not the commencement of a new suit®® but is rath- 
er a continuance of the original action®® in equity? 
and a discontinuance of it at law.*$ 

Transfer of issues. The transfer of equitable is- 
sues in an action brought at law does not affect the 
right to a jury trial of the legal issues.°® If the 
judgment is in favor of the legal claim, it may be 
suspended until the determination of the equitable 
issues.49 An order directing that issues of fact, in 
a suit brought in equity, be referred to a jury does 
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[s§ 44-46 


not transfer the whole case to the ordinary docket 


for jury trial.41 

Failure to transfer. An action brought in equity 
remains there when not transferred.4? If neither 
party moves to transfer, and the cause is not trans- 
ferred on the court’s own motion, the court will 
proceed to try the cause in accordance with the 
principles involved, either equitable or legal, as set 
up in the pleadings,*? and render judgment accord- 
ing to the rights of the parties.*4 

Unauthorized or improper transfer. Ordinarily, 
a transfer to the equity docket of a controversy 
which is not of equitable cognizance does not con- 
fer jurisdiction,*® unless the transfer is made by 
consent of parties, in which event the equity court 
may render a law judgment therein.4® However, 
under a statute providing that a court shall have 
full jurisdiction of all cases transferred to it, a 
court to which a cause has been transferred has ju- 
risdiction finally to dispose of the cause regardless 
of whether it is of legal or equitable cognizanece,** 
and it should grant the appropriate relief regard- 
less of whether or not it is strictly legal or equita- 
ble.48 Where a motion to transfer an equitable ac- 
tion to the ordinary docket, although not made with- 
in a reasonable time, was nevertheless granted with- 
out terms, the chancellor should permit the parties 
to introduce witnesses and not confine them to the 
use of depositions;*® but where, notwithstanding 
a formal transfer of the case to the ordinary docket, 
the only issues are equitable, a finding of the trial 
court is the finding of a chaneellor.°*° : 
36. General Motors Corporation v. 


24. Meek v. McCall, 80 Ky. 371, 4] from the law to the equity side of the 
Ky.L. 255; Pryor v. Warford, 54 S.W. | court under section 6486 et seq., Code, | Blackmore, 53 F.(2d) 725. 
838, 21 Ky.L. 1311; Baxter v. Knox,| the equity .court takes it subject to 387. Hemphill v. Lewis, 294 S.W. 
31 S.W. 284, 17 Ky.L. 489; Williams] the rights of the parties as then es-|1010, 174 Ark. 224. 
v. Pidgeon, 5 Ky.L. 517. tablished by the pleadings and pro- 38. Hemphill vy. Lewis, 294 S.W. 
25. Small Ng Reeves, 46 S.W. 726, | ceedings and bonds, if any, filed in the |1010, 174 Ark. 224. 
104 Ky. 289, 20 Ky.L. 504; Meek v.|law court. In that event it is the evi- 29. Groen v. Ferris, 176 N.W. 213, 
McCall, 80 Ky. 371, 4 Ky.L. 255; Bax-| dent purpose of the statute to confer |189 Iowa 21; Geoghegan v. Ditto, 2 
teri iv. Knox, 31 S.W. 284, 17 Ky.L.|on the equity court the power and|Metc. (Ky.) 433, 74 Am.D. 413. 


489. 
26. Hermann vy. Mexican Petrole- 
um Corp., 96 A. 492, 85 N.J.Eq. 367. 


jurisdiction to enforce those rights 
pursuant to its own procedure, 
cordance with the statutes which es- 


40. Geoghegan v. Ditto, 2 Metce. 
(Ky.) 433, 74 Am.D. 413. 


41. Yowell v. Bottom, 194 S.W. 768, 


in ac- 


27. Noble v. Burney, 42°S.H. 1009, 
116 Ga. 626. 

[a] Sufficiency of order of trans- 
fer.—(1) An order ‘“‘that this cause is 
stricken from the equity docket, per 
ordinary docket,’ entered upon a mo- 
tion in proper form to transfer the 
case to the ordinary docket, is suffi- 
cient to show the court’s intention to 
so transfer the _ case. Combs _v. 
Combs, 41 S.W. 7, 19 Ky.L. 489. (2) 
However, while a mere entry of an 
order of transfer, coupled with a 
statement in a finding that it was 
made on motion of defendant, with- 
out any showing in the record as to 
why it was asked or granted, may be 
upheld in a particular case in the 
absence of objection, the procedure 
is too lax to be followed generally. 
OxEOD v. Green, 111 A. 458, 94 Vt. 
ado. 

28. Taylor. v. Carr, 141 S.W. 7465, 
125 sTenn., 235, .Ann.Casil918C,,’ 155: 

29. Transfer to proper docket as 
cure of error in form of action see 
Actions § 133. 

30. Flanagan v. Ray, 232 S.W. 600, 


149 Ark. 411; O’Brien y. Holden, (Vt.) 
160 A. 192. 
[a] Cause will be treated as 


though begun in equity.—Burns vy. 
Lenoir, 125 So. 661, 220 Ala. 422. 

31. General Motors Corporation vy. 
Blackmore, 53 F.(2d) 725. 

[a] All legal and equitable issues 
(1) or contentions growing out of the 
controversy may and will be decided 
and settled by the court or chancellor 
in the usual manner. Hollandsworth 
v. William Mead Tie Co., 26 F.(2d) 33; 
Burns v. Lenoir, 125 So. 661, 220 Ala. 
422. (2) “When a case is transferred 


tablish and fix the rights of the par- 
ties had they remained in a court of 
law. Taking that view it seems logi- 
cal that when a detinue suit is so 
transferred after the execution of the 
bonds authorized by section 7389, et 
seq., Code, the statutes which apply 


| to such bonds fixing the rights of the 


parties go with the case into equity, 
subject to be enforced there accord- 
ing to the procedure applicable to the 
latter court.’? Wyatt v. Drennen Mo- 
tor Co., 125 So. 649, 220 Ala. 4138, 415. 

32. Burns y. Lenoir, 125 So. 661, 
220 Ala. 422; Carey v. Hart, 94 So. 
298, 208 Ala. 316; Warren v. Crow, 81 
So. 636, 202 Ala. 680; Peebles v. Bank 


of Pollard, 78 So. 872, 201 Ala. 518; 
Vaux a Vaux, LGd GAS) 8430 DiaeNio. 
Eq. 21 

[a] cians who procured transfer 


(1) even though he is defendant or 
intervener in the original action, is 
the one on whom the duty of amend- 
ing the pleadings to conform to equi- 
table procedure is cast. Aust v. Sum- 
ter Farm & Stock Co., 96 So. 872, 209 
Ala. 669; Cornelius Vv. Moore, 94 So. 
57, 208 Ala. 237. (2) Where, after the 
transfer, he files a plea setting up 
equitable matters, he becomes in ef- 
fect the complainant in equity. Jones 
v. Wright, 133 So. 275, 222 Ala. 530. 

33. Foote-Patrick Co. v. Caladonia 
Ins. Co., 74 So. 292, 113 Miss. 419. 

34, Foote-Patrick Co. v. Caladonia 
Ins. Co., supra. 

{a] Chancellor has reasonable dis- 
cretion to extend time for filing plead- 
ings. McCune vy. Commercial Pub. 
Co., 114 So. 268, 148 Miss. 164. 

35. Wolkau v. Wolkau, 217 I1l.App, 
471 [aff 132 N.E. 507, 999 Ill, 176]. 


LS Wey 16 315% 

42. Kraft v. Tenningkeit, 214 N. 
W. 562, 204 Iowa 15. 

43. Rogers v. Nidiffer, 82 S.W. 678, 
5 Ind.Terr. 55. 

44. Ark.—Munday v. Collier, 12 S. 
W. 240, 52 Ark. 1263) Catchings ve 
Harcrow, 3 S.W. 884, 49 Ark. 20; Lit- 
Wf Roek ete, Ro Co. Vaeeenuy, cee 

Ind.T.—Sparks vy. Childers, 47 S.W. 
816.2 Indin. VR. 

Iowa.—lllinois State Bank of Chi- 
cago v. Boysen, 168 N.W. 786. 

Ky.—City of Owensboro vy. Nolan, 
46 S.W.(2d) 490, 242 Ky. 342; Ken- 
tucky Mut. Security Fund Co. v. 
Turner, 13 S.W. 104, 89 Ky. 665, 11 RY 
L. 793; Hartford Ins. Couey. Haas, 9 
S.W. 720, 87 Ky. 631, 10: Ky.E. 573), 2 
LRA, 64. 

N.Y.—Murtha v. Curley, 90 N.Y. 
S72; BIN. Yo Clv,. Proc. ti t2 Ab ban. Cas: 
12; Hayes vy. Kerr, 21 N.Y-S.° 793, 2 


Misc. 164. 
45. Axley v. Hammock, (Ark.) 50 
S.W.(2d) 608; Dorsey County § v. 


Whitehead, 1 S.W. 97, 47 Ark, 205. 
[a] Equity court cannot direct 

law court to enter certain judgment. 

—Scerbak vy. Lane, 141 A. 582, 102 N. 


J.Eq. 497. 

46. Ogden v. Ogden, 28 S.W. 796, 
60 Ark. #0, 46 Am.S.R. 151. 

47. Warner v. Hogin, 114 So. 347, 
148 Miss. 562. 

48. Stark v. Fulton, 101 So. 857, 
136 Miss. 637. 

49. Lewis vy. Helton, 139 S.W. 772, 


144 Ky. 595. 
50. Arrington v. Sizemore, 43 S.W. 
(2a) “699,° 241 Ky. 171. 


For later cases, developments and changes in the law see Annotations, same titie and section number, 
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[§ 47] 6. Retransfer. A cause which has been 
transferred from the law to the equity side of the 
docket may and should be retransferred on prop- 
er motion where there is an inexcusable failure to 
amend the pleadings or take other steps for the fur- 
ther progress of the cause.°! Ordinarily, a cause 
which has been intproperly or erroneously trans- 
ferred to another docket may and should be re- 
transferred;°* but where, notwithstanding an im- 
proper transfer of legal with equitable issues, the 
court rightfully adjudges in favor of an equitable 
defense to the action, so that there is nothing to try 
at law, it may properly refuse to retransfer the 
legal issues to the ordinary docket.53 

[§ 48] 7. Waiver.°4 Transfer from law to equity 
docket. Error, if any, in transferring a cause from 
the law to the equity docket may be waived by ask- 
ing for,®® consenting®® or not objecting®? to, the 
transfer, failing to move for a retransfer,®’ waiv- 
ing®® or expressly declining®® a hearing before a 
jury, or agreeing with the adverse party in open 
court to refer the case to a master to make findings 
and report on all questions of law and fact. On 
the other hand, the error is not waived by merely 
going to trial®? or stipulating for the trial together 
of the action in question and other actions.°? While, 
standing alone, a motion to dismiss the complaint 
for vagueness and uncertainty might constitute a 
waiver,°* it is otherwise where movant objected to 
the transfer at the proper time and, after it was 
made, moved to dismiss for lack of jurisdiction.®® 
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Error in overruling a demurrer to a motion to trans- 
fer is not waived by participating in a hearing on 
the motion after the overruling of the demurrer.*® 

Transfer from equity to law docket. Where a 
cause has been transferred from equity to law, a 
party who fails to move for a retransfer consents 
to a trial by the law court.%7 

Right to transfer of cause to another docket may 
be waived,®® as by failing to move to transfer®?® 
until the case is called for trial or hearing,’® fail- 
ing to except to the overruling of a motion to trans- 
fer,*t failing to insist on a ruling on a demurrer 
to the jurisdiction,’? waiving an objection to the 
jurisdiction of the court,’? agreeing on the facts** 
or going to trial without objection;*® but, of course, 
in a particular case there may not be any act or 
omission sufficient to constitute a waiver.’® It has 
been held that a waiver by defendant arises from 
the filing of an answer before making a motion to 
transfer;*7 but it has also been held otherwise un- 
der the liberal construction accorded some statutes’® 
or where the motion is based on the answer.*® 

Refusal to retransfer. A party who objects to 
a retransfer is estopped from thereafter attacking 
the denial of the motion to retransfer.®° 

[§ 49] E. Striking Cause from, and Restoration 
to, List, Docket, or Calendars!—-1. In General. On 
a timely motion by a party®? or on the court’s own 
motion,’* the court may and should strike or erase 
from a trial list, docket, or calendar a cause which 
is improperly there;** but in some instances such 
Of reviewing court see Appeal and 

Error § 2462. t 

82. Poindexter v. Carleton, 61 N.Y. 


1116, 30 Mise. 202. 
Motion is in time if made when 


51. Smith v. Grayson, 107 So. 448,] 213 S.W. 17, 139 Ark. 90: 
214 Ala. 197; Aust v. Sumter Farm & 65. Rinehart & Gore y. Rowland, 
Stock Co., 96 So. 872, 209 Ala. 669. supra, 

52. Bassett v. Mutual Ben. Health 66. Ex parte Holzer, 122 So. 421,|S. 
& Accident Ass’n, 12 S.W.(2d) 893,178 | 219 Ala. 431. 
Ark. 906; Reed v. Ziff Lodge, No. 119, 67. Bailey v. Runyan, 27 S.W.(2d) 


Order of Masons, 1 S.W.(2d) 1000, 175 
Ark. 979; Exum vy. Griffis Newbern 
Co., 230 S.W. 601, 144 Tenn..239; Col- 
vin v. Butler, 143 S.E. 333, 150 Va. 


672. 
53. Wimmer v. Ficklin, 14 Bush 
(Ky.) 193. 


54. Waiver of: 
Jury trial see Juries §§ 104-144. 


Equity § 149. 
Form of action by failure to move 
for transfer see Actions § 138. 

55. McCrary v. Wilkins, 269 S.W. 
867, 168 Ark. 88. 

56. Hooven, ete., Co. v. Feather- 
stone, 111 F. 81, 49 C.C.A. 229; Shehan 
v. Stuart, 90 N.W. 614, 117 Iowa 207. 

57. Wales Riggs Plantations v. 
Banks, 142 S.W. 828, 101 Ark. 461; 
Cogswell v. McKeogh, 46 Ark. 524; 
Brewer & Son v. Winston, 46 Ark. 163; 
Grimm v. Sargent, 162 N.W. 57, 179 
Iowa 750; Parshall v. Moody, 24 Iowa 
314; Shelby v. Shelby, 279 S.W. 942, 
PANGA DEE Sy aye 

58. W. W. Carter Motor Co. v. Da- 
vis, 23 S.W.(2d) 253, 180 Ark. 892; 
Gray v. Brewer, 9 S.W.(2d) 81, 177 
Ark, 486; Hemphill v. Lewis, 294 S.W. 
1010, 174 Ark, 224. 

59. Shehan v. Stuart, 90 N.W. 614, 
117 Iowa 207. 

60. Thomas v. Thomas, 90 N.W. 
630, 64 Neb. 581. 


61. Jones v. Balsley, 11 P. 942, 27 
Okl, 220. 

62. State Sav.. Bank v. Miller, 124 
N.W. &78, 146 Iowa 83; Shehan v. 
Stuart, 90 N.W. 614, 117 Iowa 207; 
Johnston v. Robuck, 73 N.W. 1062, 


104 Iowa 523; Rabb v. Albright, 61 
N.W. 402, 93 Iowa 50. See Palmer v. 
Palmer, 57:-N.W. 645, 90 Iowa 17 (an 
agreement, made after’ an order. of 
transfer, to try the case as in equity, 
did not waive the error of the court in 
sending the case to the equity side of 
the docket). ; 

63. State Sav. Bank vy. Miller, 124 
N.W. 873, 146 Iowa 83. 

64. Rinehart & Gore Vv, 


Rowland, 


BOZO LST, Ark 755. 

68. Schoenthal v. Irving Trust Co., 
os S.Ct. 50 [rev.54,H.(2d) 2107 9]. 

69. Miller v. Union Assur. Soc., 
Limited, of London, England, 39 F. 
QO 2a aw avieve pall ls 24 On Ha 4 to | 
C:C.A. 3893 ‘Sessoms v. Ballard, 254 S. 
W. 446, 160 Ark. 146; Ayres v. Nopou- 
los, 216 N.W. 258, 204 Iowa 881; Fitch 
v. Flinn, 200 N.W. 402, 198 Iowa 823; 
Kamrar v. Butler, 145 N.W. 879, 164 
Towa 293; Reiger v. Turley, 131 N.W. 
866, 151 Iowa 491; Thomas Andrews 
& Co. v. Robinson, 154 S.E, 514, 155 
Va. 362; French v. Stange Mining Co., 
LASS eZ Ee 8 Wee O02. 

70. Adams “v. )Clarke,. 22.) B.(d) 
957; Clark vy. Cooper, 247 S.W. 929, 
TOM Kyat roe Os 

71. Quinn v. Murphy, 25 S.W.(2d) 
429, 181 Ark. 260. 

72. Southern Surety Co. v. Pfeiffer 
Stone Co, I USIW/(20) 43, alts Ark, 
708. : : 

73. Pacific Coal & Transportation 
Co. v. Pioneer Mining Co., 205 F. 577, 
P23 1C, C2, O98. 

74, American Trust Co. v. Butler, 
47 B.(2d) 482. 

75. Quality Realty Co. v. Wabash 
Ry. Co., 50 F.(2d) 1051; Greenberg 
v. Pennsylvania Trust Co. of Pitts- 
burgh, 19 F.(2d) 824 [cert den 48 S. 
Cele 2s Ose apodeme ees are 

76. Schoenthal vy. Irving Trust Co., 
53. S.Ct. 50 [rev 54 F.2d)" 1079]. 

Ts winecnniy Mit. Late) ins Comlot 
Philadelphia, Pa., v. Doyen, 233 N.W. 
790, 211 Iowa 426; Fisher v. Trum- 
bauer & Smith, 138 N.W. 528, 160 lowa 
255 [mod other grounds 141 N.W. 419, 
160 Lowa 255]. 

78. Nunnally Co. v. Bromberg & 
Copel SOr co Osmaly Ala sO), 

79. Queen Ins. Co. v. Marks, 265 
S.W. 30, 204 Ky. 662. 

80. Chicago Bonding & Surety Co. 
Wee LietsSics. PABA TE PASO, 

81. Striking case from docket or 
calendar: 

Appealability of order see Appeal and 

Error § 291. 


[a] 
the cause is reached on the day calen- 
dar. Poindexter vy. Carleton, 61 N.Y. 
S. 1116, 30 Misc. 202. 

83. Frederick v. Oliver & Burr, 139 
N.Y.S. 320, 154 App.Div. 346 

[a] Proper and reasonable notice 
may and should be given when the 
court, on its own motion, takes ac- 
tion to clear the docket of, or strike 
from the calendar, cases which are 
old and dormant or have remained 
there for an unreasonable time. Car- 
roll, Schendorf & Boenicke v. Hast- 
ings, 259 Ill.App. 564; Frederick y. 
Oliver & Burr, 139 N.Y.S. 320, 154 App. 
Div. 346. 

84. Conn.—Bisnovich v. British 
American Assur. Co., 123 A. 339, 100 
Conn. 240. 

Del.—lLevy v. Robinson, 40 A. 661, 


15 Del. 108. 
N.Y.—Gray v. Hoadley, 123 N.Y.S. 
48, 188 App.Div. 898; Joyce v. Hast- 


man Kodak Coy 163 NvYsSo5 623) 799 
Misc. 361 [aff 164 N.Y.S. 1097]. 

Porto Rico.—Dordal v. San Juan 
Light, ete., Co., 6 Porto Rico Med. 181. 

Wis.—Gavahan v. Village of Shore- 
wood, 228 N.W. 497, 200 Wis. 429. 

[a] Specific applications of rule.— 
Striking a cause from a trial list, 
docket, or calendar is appropriate 
where: (1) The court has no juris- 
diction of the cause. Wildman vy. 
Rider, 23 .Conn. 172: (2) .Dhe cause 
has been previously dismissed (Dor- 
dal v. San Juan Light, etc., Co., 6 
Porto Rico Fed. 181) (3) or removed 
to another court (Hwert v. Minne- 
APOLIS SUSt. Lak, COs WoO) INVER coo de 
128 Minn. 77, Ann.Cas.1916D 1047) 
(4) or is on a previous calendar and 
has never been reached for trial (But- 
terick Pub. Co. v. Goldfarb, 242 Ill. 
App. 228). (5) The interests of all 
parties have become vested in one 
party. Harp v. Abbeville Inv., etc., 
Co., 33 S.H. 998, 108 Ga. 168. (6) No 
notice of trial has been served on a 
defendant brought in by a_supple- 
mental complaint. De Karolis v. En- 
terprise Cabinet Co., 246 N.Y.S. 383, 
231 App.Div. 841. (1) The issue 


58 [64 C.J.] 


action is not proper or necessary.®> On a motion to 
strike the cause from the calendar or erase it from 
the docket, the court will not consider questions 
going to the merits of the action,*® or defects of 

‘form in the note of issue.87 The motion must be 
decided on the record alone,*® and will not be aided 
by intendment or inference.*® 

Order for future striking from the docket on non- 
compliance with a stated condition within a pre- 
seribed time is not self-executing,®® and the cause is 
not automatically dropped at the expiration of the 
prescribed time without performance of the condi- 
tion.®? 

Effect. Striking a cause from the docket or eal- 
endar does not place the cause out of court, so that 
it cannot again be brought before the court in some 
mode,?? but merely suspends further proceedings 
until some other steps are taken by which a final 
disposition thereof can be made.®? 

Restoration or reinstatement.®* Restoration to, 
or reinstatement on, the trial list, docket, or eal- 
endar may be ordered, as where the order striking 
or dropping the ease reserved the right to restore 
or reinstate it,®® the striking was due to an errone- 
ous entry by the clerk of court,®® or a proposed 
settlement has not been consummated.®* It has been 


represented on the calendar was not) plaintiff’s consent, left the case off the 
docket for a year, and after its rein- 


made up before the case was placed 
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held that it is proper for the judge orally to direct 
the clerk to reinstate a case on the calendar®* and 
that an order of record is not necessary.?? Also, 
the reinstatement of a case on the calendar may be 
ordered or directed by the judge either on his own 
motion or on the motion of the parties.t However, 
a party, to obtain restoration of the case, must sat- 
isfy the court that it is a live one and likely to be 
tried.2. The court has power, in its discretion, to 
deny a motion to restore while an appeal is pend- 
ing from an order denying a motion for a jury trial.* 
It has been held that, where a case is restored to 
the docket, it will occupy the same status it did 
before it was stricken;* but it has also been held 
that, if plaintiff failed to utilize an opportunity for 
an earlier trial, the cause will, on restoration, take 
position as the last of the issues of the date of 
restoration.° i 

[§ 50] 2. Short Cause Calendar. <A continuance 
takes a case from a short cause calendar.® A cause 
not at issue, should be stricken from the short cause 
ealendar;’ and the beneficial plaintiff entitled to 
control the action may have the cause stricken from 
the short cause calendar when placed there by the 
nominal plaintiff without his consent;* but a mo- 
tion to strike a cause from the short cause calendar 


Iowa 879; Highberger v. Thompson, 
204 N.W. 292, 200 Iowa 580; Barber 


on the calendar (Marvin v. Bowlby, 
98 N.W. 399, 135 Mich. 640; Brown 
v. Timmins, 11 Pa.Dist. 181, 26 Pa.Co. 
3d0ncet) ParCon 112)9'¢8)! “or has, been 
superseded by a new issue (Romaine 
v. Bowdoin, 24 N.Y.S. 67, 70 Hun 366; 
Smith-Hisemann Corporation of 
America v. Hisenbach, 188 N.Y.S. 430). 
(9) <A reply creating new issues is 
filed under an order requiring a reply 
without providing that the case 
should remain on the calendar with- 
out further notice. Grant v. Cananea 
Consol. Copper Co., 113 N.Y.S. 502, 129 
App.Div. 77. : 

{b] Reversible error.—An _  im- 
proper denial of a motion made in apt 
time to strike a case from the calen- 
dar, and proceeding with the trial over 
the protest of the objecting party, is 
reversible error. McDonald v. People, 
123 Ill.App. 346 [aff 78 N.E. 609, 222 
Ill. 325]; Parsley v. Halloran, 87 Ill. 
App. 581; Donnerstag v. Loewenthal, 
77 Ill.App. 159; Hessler v. North Riv- 
er Ins. Co. of City of New York, 207 
IN-YeS- alco, lt App Div, 2595. \ ‘Come 
pare Killackey v. Killackey, 120 N.W. 
680, 156 Mich. 127 (the error in refus- 
ing to strike the cause from the calen- 
dar is not ground for reversal unless 
defendant was prejudiced). 

85. See cases infra this note. 

[a] Fer example (1) it is not er- 
ror to overrule plaintiff’s motion to 
strike a cause from the assignment 
on the ground that the issues have 
not been made up, where the record 
shows that, although plaintiffs had 
filed no reply to answer of a defend- 
ant, the time fixed for filing such re- 
ply had expired at least a year before 
the case was called for trial. Harn y. 
Interstate Building & Loan Co., 188 
P: 343,77 Okl. 265. [error dism ‘41 S.Ct. 
Spec) US cb6s, Oo Lr La.) 783i 1h, C2) 
The assertion of cross demands be- 
tween codefendants does not make it 
necessary to strike the cause from the 
calendar where it is at issue so far 
as plaintiff is concerned. Mellen vy. 
Atheiis Hotel Co., 133 N.Y.S. 1079, 149 
App.Div. 534, 3 N.Y,Civ.Proc.N.S. 204. 
(3) It is error to strike a case from 
the docket on the motion of defendant 
where he has never demanded a trial 
and the case has been continued from 
time to time by consent. Paris Moun- 
tain Water Co. v. Woodside, 120 S.E. 
$45, 127 S.C. 248. (4), Where. the 
clerk, of his own volition and without 


— 


statement by order of court defendant 
obtained a continuance, it is proper to 
refuse to strike the cause from the 
docket on the motion of defendant. 
Sellers v. Farmer, 43 So. 967, 151 Ala. 
487. (5) The right of plaintiff to 
move to strike the cause from the 
calendar because all necessary defend- 
ants are not before the court is 
waived where after receipt of defend- 
ant’s notice of trial plaintiff gives 
notice of trial. Ligouri v. Hutkoff, 
WT N.Y.S. 572, 74 App.Div. 327. (6) A 
motion to strike is not made at the 
proper time where it is made several 
weeks after the case has been placed 
on the calendar and on the day the 
case is called for trial (McDonald v. 
People, 123 Ill.App. 346 [aff 78 N.E. 
609, 222 Ill. 325]; Freund v. Huylers, 
102 Ill.App. 486; Winterburn v. Par- 
low, 102 Ill.App. 368) (7) or several 
years after a judgment in the case has 
been rendered and after the court has 
lost control of the judgment (Louis- 
ville v. Hughes, 97 S.W. 1096, 30 Ky.L. 
231). (8) Movant is guilty of laches 
where he has delayed making the mo- 
tion for over three years after notice 
of trial. Greenberg v. Elbee Choco- 
late Co., 257 N.Y.S. 217, 144 Mise. 83: 
(9) Moving to strike from the docket 
is not the proper manner for a de- 
fendant to obtain a jury trial in a 
mechanic’s lien suit. Schillinger Fire- 
Proof Cement, ete., Co. v. Arnott, 46 
N.E. 956, 152 N.Y. 584. 

86. Rappaport v. Werner, 54 N.Y.S. 
481, 34 App.Div. 525; U. S. Glass Co. 
v. Levett, 48 N.Y.S. 887, 24 App.Div. 
624; Stanfield v. Stanfield, 47 N.Y.S. 
1010, 21 Misc. 409. 

[a] Issuable fact will not be con- 
sidered. Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

87. Moody v. Lambert, 101 N.W. 
Ki eS. Sede es Gar. 

88. Reilly v. Antonio Pepe Co., 143 
A. 568, 108 Conn. 436. 

89. Reilly’ “vy. Antonio, Pepe, Co, 

90. Sheaff v. Spindler, 171 N.E. 632, 

. 540. 


91. Sheaff v. Spindler, supra. 

92. Welch v. Louis, 31 Tll. 446. 

[a] Dismissal.—(1) The striking 
of a case from the list or docket or 
dropping it from the calendar does 
not necessarily mean a_ dismissal 
(Bankers’ Trust Co. v. District Court 
of Hamilton County, 227 N.W. 536, 209 


v. Scott, 68 N.W. 919, 99 Iowa 667), 
(2) as where there is a reservation of 
the right to reinstate the case (see 
Dismissal and Nonsuit § 133); (3) 
but in some cases it may be regarded 
as a dismissal or discontinuance (see 
Dismissal and Nonsuit § 133). (4) 
The question is one of intention. 
Bankers’ Trust Co. v. District Court 
of Hamilton County, supra; 
v. Scott, supra. | 

93. Hayden v. Huff, 87 N-W. 184, 62: 
Neb. 375. 

[a] Entry of stipulated judgment. 
—The striking of a case from the 
calendar on the filing of a stipulation 
of settlement does not deprive the 
court of jurisdiction to enter judg- 
ment as provided for in the stipula- 
tion. Nelson v. McMillan, 156 N.W. 
327, 176 Iowa 561. 

94. Docketing or redocketing after 
reversal and remand see Appeal and 
Error § 3286. 

95. Bankers’ Trust Co. v. District 
Court of Hamilton County, 227 N.W. 
536, 209 Iowa 879; Hart v. Chatter- 
ton, 102 N.E. 929, 216 Mass. 90. 

96. Madden vy. City of Chicago, 119% 
N.E. 60, 288 Ill. 165. 

97. McDannold yv. South Covington 
& C. St. Ry. Co., 137 S.W. 849, 143 Ky. 
837; Lookstein v. North British & 
Mercantile Ins. Co. of London and 
Edinburgh, 162 N.Y¥.S. 267. 

98. Reid v. Chicago Rys. Co., 231 
Tli.App. 58> 

99. Reid v. Chicago Rys. Co., supra. 

1. Reid v. Chicago Rys. Co., supra. 


[a] Effect of motion by party.— 


It does not lie in the mouth of a party 


to insist that the case was wrong- 


fully reinstated on the docket where 


it was done on his own motion. Hays 
Caper 35 S.W.(2d) 296, 2387 Ky. 
400. 


2. Frederick v. Oliver & Burr, 139: 
N.Y.S. 320, 154 App.Div. 346. 

3. Gerken v. Nelson, 213 N.Y.S. 53,, 
125 Mise. 895. 

4. Hays v. Baker, 35 S.W.(2d) 296, 
237 Ky. 265. 

5. Shereshofsky  v. Continental 
peng te Co., 154 N.Y.S. 1074, 91 Misc. 


6. Gudgeon v. Casey, 62 Il. App. 


7. McRae v. Houdeshell, 88 Ill.App. 
; Dyniewicz v. Benziger, 87 Til, 
App. 590. 

8. Weckler Brick Co. vy. McLean, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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must be made in apt time® and based on sufficient 
A consent to the trial of a cause when 
reached on such calendar is a waiver of any error 
in overruling a motion previously made to strike 


grounds.!° 


the case from such ealendar.!! 
Restoration. 


1. In General. 


es of actions.1® 


in they obtain.!? 


in the diseretion of the court.!8 


124 Ill.App. 309. 

9. McDonald v. People, 78 N.E. 
609, 222 Ill. 325 [aff 123 Ill.App. 346]; 
Fortune vy. Gilbert, 71 N.E. 442, 210 
Ill, 354; Winterburn v. Parlow, 102 
Ill.App. 368; McGuire v. Gilbert, 99 
Ill.App. 517; Malcolm vy. Shanklin, 70 
TlL.App. 367. 

[a] Motion comes too late when 
not made until: (1) Two and one- 
half months after notice to place on 
the short cause calendar has been 
given. Freund v. Huylers, 102 Ill. 
App. 486. (2) The case is called for 
trial. Traeger v. Shaffner, 209 Ill. 
App. 369; Pierpont v. Johnson, 104 
Ill.App. 27; Freund v. Huylers, supra. 

10. See cases infra this note. 

[a] Proper denial.—(1) A motion 
to strike a cause from a short cause 
ealendar is properly denied when 
based merely on the fact that the at- 
torney on receiving notice that the 
affidavit had been filed did not find it 
where it should have been and found 
no registry of such affidavit, it not 
appearing whether he had made any 
inquiry for the affidavit, or whether 
the affidavit was on file or not. Lind- 
gren-Mahan Chemical Fire Engine Co. 
v. Senger, 69 Ill.App. 40. (2) The 
mere fact that a jury is impaneled in 
a case on the short cause calendar on 
one day, and a verdict was not re- 
turned until the following day, does 
not show that a motion to strike the 
case from the short cause calendar 
was improperly denied. Traeger v. 
Shaffner, 209 Ill.App. 369. 

11. Wheatley v. Chicago Trust, 
etc., Bank, 47 N.B. 711, 167 Ill. 480. 

122 vAncus) v. Chicarowilrusé, eter 
Bank, 48 N.E. 946, 170 Ill. 298 [aff 68 
Tll.App. 425]. 

13. Cross references: 

Harmless error as to time of trial see 
Appeal and Error § 2930. 

Setting aside judgment for mistake or 
surprise as to time of trial see 
Judgments §§ 518, 523-525, 529. 

Terms of court generally see Courts 
§§ 216-271. 

Time for: 

Assessment of damages after de- 

fault see Damages § 350. 

Trial or hearing: 

Before referee see References § 
111. 
Of: 

Contempt proceeding see Con- 
tempt § 114. 

Criminal prosecution see Crim- 
inal Law §§ 793-818. 

Demurrer see Pleading § 555. 

Equitable action see Equity § 
yalale 

Motion see Motions and Orders 
§§ 124-129. 

14. See statutory provisions and 
court rules. 


A suit stricken from a short cause 
calendar because of an arrangement for a settlement 
may be properly restored to the short cause ealen- 
dar in case of failure of the settlement.*? 

[§ 51] F. Time or Term of Court for Trial':— 
The statutes and court rules of the 
different jurisdictions vary considerably in their 
provisions relating to the time or term of court 
for the trial of actions,* and sometimes they vary 
in the same jurisdiction in regard to different class- 
xcept in cases wherein they are 
not applicable,t® such statutes and rules of court 
will be given effect in jurisdictions or courts where- 
In so far as the matter is not 
regulated by statute or rule of court, the particular 
day of a term at which the trial shall be had is with- 
On the one hand, 


Power of legislature to prescribe | 
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determined with 


exigencies will permit.1® 
trial should not be had until the parties have been 
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the court should insist on having the case tried and 


such reasonable promptness as the 
On the other hand, the 


afforded a reasonable opportunity to prepare their 


ture. 


hibiting it.?7 
Special term. 


oa a trial see Constitutional Law } 
a 


15. See statutory provisions and 
court rules. 

16. Northern Kentucky Transp. Co. 
v. City of Bellevue, 285 S.W. 241, 215 
Ky. 514; Bastin v. Givens’ Adm’x, 185 
S.W. 835, 170 Ky. 201; Taylor v. Har- 
ris’ Adm’r, 176 S.W. 168, 164 Ky. 654; 
Hedger v. Downs, 2 Metc. (Ky.) 160; 
Ricou -v. Hart, 17 So. 878, 47 La,.Ann. 
1370; Smith. v..\ Davis,.1-27. Mo, 298; 
Southack v. Morris, 6 Mo. 351. 

17. Ala.—Ware v. Willis, 45 Ala. 
yee Cumming vy. Richards, 32 Ala. 
459. 

Ga.—Cary v. Scarborough, 164 S.E. 
199, 174 Ga. 837; Watters v. Southern 
Brighton Mills, 147 S.E. 87, 168 Ga. 15; 
Merritt v. Gate City Nat. Bank, 27 S. 
BE. 979, 100 Ga. 147, 38 L.R.A. 749. 

Ill. Hecht v. Feldman, 39 N.E. 121, 
153 Ill. 390 [aff 54 I1l.App. 144]. 

Ind.—Doe ex dem. Gallion vy. Griffin, 


3 Blackf. 136: 

Ky.—Sachs v. Hensley, 294 S.W. 
1073, 220 Ky. 226; Troendle v. Wells, 
238 3S. Wie C49, 526, Key. 18925 Ja An Mic- 
Goodwin Banking Co.’s Assignee v. 
Gooch, 142 S.W. 1062, 146 Ky. 550; 
Peyton v. Moore, 12 Ky.L. 121. 

Miss.—Willsford v. Meyer-Kiser 
Corporation, 104 So. 293, 139 Miss. 
887; Johnson v. Richey Land Im- 
provement & Mfg. Co., 88 So. 634, 126 
Miss. 240; Oglesby v. Stribling, 7 So. 
463, 67 Miss. 666. 

Mo.—Huff v. Shepard, 58 Mo. 242; 
Carpenter v. Meyers, 32 Mo. 213; 
Ridgley v. The Reindeer, 27 Mo. 442; 
Armstrong v. Johnson, 27 Mo. 420; 
Finney v. Brant, 19 Mo. 42; Miller v. 
Gordon, 70 S.W. 269, 96 Mo.App. 395. 

Va.—Mandeville v. Mandeville, 3 
Call Gimviain meine 

[a] Case held tried at proper term. 
—Akers Bros. v. International Shoe 
Co:, (Ga. App:) 93 /S.H. 517 Cmonthly. 
term, where a jury was not required, 
although it could have been disposed 
of only at a quarterly term if a jury 
had been required). 

18. Foster vy. Hinson, 39 N.W. 682, 
76 Iowa 714. 

[a] Discretion held not abused in 
fixing a case for an early trial where 
the issues were simple, the facts were 
plain and not seriously controverted, 
and defendant, who had been given 
more than ninety days to prepare a 
defense, had no real defense except a 
technical plea. Prieto v. Faure, 124 
Son L500) 169 lua, 75. 

Trial on holiday or Sunday see Holi- 
days § 8; Sunday § 102. 

19.) Kliynn y. Fink, 213 P. 716, 60 
Cal.App. 670; In re Brooklyn Bar 
Ass'n, 227 N.Y.S. 666, 223 App.Div. 
149. 

{a] Public interest.—In all cases 
where the court has taken some de- 


proof.?° Also, an action can neither legally be tried 
nor assigned for trial until issue is joined,”! and, 
under some statutes, not until ten days thereafter.?? 
However, if no issue is made,?* or the parties do 
not desire to produce proof,?4 a case may be sub- 
mitted at a term which would otherwise be prema- 


Appearance term. Ordinarily, a cause cannot be 
heard,?° and neither the court nor a party can force 
it to trial on the merits,?® prior to the term fixed 
for the appearance of defendant. 

Criminal term. 
criminal term is not illegal where the court has 
power to suspend or set aside a rule of court pro- 


The trial of a civil case during a 


Under the statutes of particular 


jurisdictions, civil causes, or at least certain classes 


gree of control of public utilities or 
interferes with municipal regulation, 
the public interest requires that it 
take the burden of insisting that the 
controversy be ended with the utmost 
attainable speed. Knickerbocker 
Trust Co. v. City of Kalamazoo, 182 
F. 865. 

[b] Ends of justice are promoted 
by a speedy trial. Roberge v. Millard, 
234 N.Y.S. 136, 226 App.Div. 701. 

20. Palms’ Adm’rs v. Howard, 102 
Sow: (2617, 199 Sil WKy.dus 316) esis 

[a] Purpose of code and statutory 
provisions dealing with the time of 
trial is to secure to the parties a rea- 
sonable time in which to prepare for 
trial. Bond v. Dean, 4 S.W.(2d) 721, 
223 Ky. 713; Harn v. Interstate Build- 
ue &) hoan Co. Sige k.) LOS is 68s Oke 

[b] Distance of subject matter 
from the place of trial is only one of 
the elements to be considered in de- 
termining whether the parties are af- 
forded ample opportunity for prepara- 
tion, and is not of itself conclusive 
that sufficient opportunity has not 
been afforded. Chelan County v. 
Navarre, 80 P. 845, 38 Wash. 684. 

[c] Time afforded for preparation 
held ample.—Gray v. Alderson’s 
Pdohoalrey Kasia) ales SNe Sultig 

Want of preparation as ground for 
ponemnae ce see Continuances §§ 25, 

21. See supra § 4. 

Dougherty v. Porter, 18 Kan. 
206; Texas Co. v. Yell, 261 P. 549, 128 
Okl. 102; Derry v. State, 235 ©. 158, 
109 Okl. 244; Stickler v. Westbury, 
223 P. 629, 98 Okl. 11; Lynch v. Peter- 
son, 215 P. 617, 91 Okl. 28; Harn wy: 
Interstate Building & Loan Co., 172 
P. 1081, 68 Okl. 227; King v. King, 
141 P. 788, 42 Okl. 405; Title Guar- 
anty &/ Trust Coity. “Burnbullli137e 
1178, 40 Okl. 294; Conwill v. Eldridge, 
USO) Pa 92 Nop ORK osm City moti Gas 
more v. Orr, 129 P. 867, 35 Okl. 305. 

[a]. Statute is mandatory in ab- 
sence of waiver.—Harn v. Interstate 
Building & Loan Co., 172 P.—1081% 
68 Okl. 227. 

23. Bond v. Dean, 4 S.W.(2d) 721, 
Quon wey. los 

24. Bond v. Dean, supra. 

25. Cleveland v. Spencer, (Tex.Civ. 
App.) 2385 S.W. 632. 

26. M. H. McCarthy Co. v. Dubuque 
District Court, 208 N.W. 505, 201 Iowa 
912; City of Fort Worth v. Fort Worth 
Acid Works Co., (Tex.Commn.App.) 


‘259 S.W. 919 [aff (Civ.App.) 248 S.W. 


822]. 

27. Hullo. Penn Mutsy i. Ins. Cow 
Sibi) Wee TOO eZ O MN Gyn 9 Os Oi atayealors 
567; Monarch v. Brey, 51 S.W. 191, 
106 Ky. 688, 21 Ky.L. 279; Succession 
of Trosclair, 1 La.App. 209. 
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thereof, may be tried at a special term.?8 

Term designated by surrogate. Where a surro- 
gate transfers an issue to another court for trial, he 
is without authority to fix by order the particular 
trial term at which the issue must be tried;?° the 
farthest that he may go is to order the issue to 
be tried at a trial term,®° leaving it to the parties 
and the court to say at what particular term the 
trial shall take place.31 

[§ 52] 2. Current or Subsequent Term. A cause 
which is matured and in condition for trial is, in a 
number of jurisdictions, triable at any term, wheth- 
er current or subsequent;?? but in other jurisdic- 
tions a trial before the next term of court after 
issue is joined is not authorized in certain classes 
of actions or under some cireumstances;** and 
under the practice of still other jurisdictions a cause 
is not triable, except by consent, until a term has 
elapsed after the pleadings and issues are made 


up.24 
[§ 53] 3. Chambers or Vacation. Generally 
speaking, a judge has power to try an action or pro- 


ceeding at chambers or in vacation when,*° and 
only when,*® the power has been conferred on him 
by a constitutional provision or valid ‘statutory 
provision and the action or proceeding in question 
is within such provision. The rule is held applica- 


TRIAL 


ble, even though the parties consent to the trial;?7 
but there is authority to the contrary.*> At any 
rate, under some statutes it is permissible to try 
an action at chambers or in vacation if the parties 
consent thereto.22 In at least one jurisdiction it 
has been held that a statute conferring on a judge 
the right to try issues of fact at chambers is un- 
constitutional.*° 

[§ 54] 4. Objections and Waiver Thereof. While 
it is reversible error to compel a party to go to trial, 
over his objection, at a time or during a term when 
the action is not legally triable,*+ the parties may 
stipulate as to the time of trial,*? and a party is 
held to waive irregularities relating to the time of 
trial when he fails to object thereto at the earliest 
opportunity.4? In this connection, it seems that a 
party in default as to the time of filing his plead- 
ings cannot complain that the trial is had before 
the time he desires.*4 Also, where a case has been 
pending on the docket for a considerable period of 
time, during which time defendant, on whom the 
burden of proof rests, has made no effort to take 
proof in support of his answer and counterclaim, 
he cannot complain that the cause is prematurely 
submitted.*® 

[§ 55] G. Order of Calling and Hearing Causes*® 
—1. In General. <A cause cannot be called for trial 
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28. See statutory provisions. 

[a] Causes which were triable at 
last preceding regular term.—Patton 
v. Hoge, 22 Gratt. (63 Va.) 448. 

Classes of cases triable at special 
‘term in New York see Courts § 418. 

Limitation by order for term see 
Courts § 255. 

29. In re Ginty’s Will, 210 N.Y.S. 
727, 125 Misc. 158. 

30. In re Ginty’s Will, supra. 

31. In re Ginty’s Will, supra. 

32. Fla.—Seaboard Air Line Ry. 
v. Searborough, 42 So. 706, 52 Fila. 
425. 

Neb.—Osgood v. Grant, 62 N.W. 
894, 44 Neb. 350. 

N.C.— State y. Gant, 159 S.E. 427, 
ZO1eEN. Ce ak k. 

Okl.—Texas Co. v.. Yell, 261'P. 549, 
128 Okl. 102; Derry v. State, 235 P. 
158, 109 Okl, 244. 

W.Va.—Lovern v. Damron, 120 S.E. 
757, 95 W.Va. 276. Contra Higgin- 
botham y. Haselden, 3 W.Va. 266. 

33. See cases infra this note. 

[a] In Georgia (1) the statute be- 
ing silent on the subject, a summary 
proceeding to eject an intruder on 
lands may be tried at the term of 
court during which an issue is 
formed on a counter-affidavit. Hill v. 
Security Loan & Abstract Co., 132 S.E. 
107, 385 Ga.App.-93. (2) However, 
the statute relating to the foreclosure 
of mortgages contemplates a rule nisi 
at one term and a rule absolute at a 
succeeding term. Smith v. First Nat. 
Bank of Waycross, 85 S.H. 696, 143 
Ga. 543. 

[b] In Kansas the statutes have 
been construed to mean that an issue 
at law is triable at any time, but that 
an issue of fact is not triable at the 
term of court at which it is joined, 
over the objection of a party to the 
action, unless such issue of fact is 
joined by permission of the court on 
the overruling of a demurrer or mo- 
tion adjudged to be frivolous or not 
made in good faith. Jones v. Ameri- 
can Cent. Ins. Co., 109 P. 1077, 88 Kan. 
44; Eureka v. Ross, 67 P. 849, 64 Kan. 
872; Gapen vy. Stephenson, 18 Kan. 
140. 

{c] In Kentucky a statute pro- 
hibiting the trial of a certain class 
of actions until the next term after 
the issues are completed is given ef- 


fect. Wakenva Coal Co. v. Johnson, 
28 S.W.(2d) 737, 234 Ky. 558; May- 
field Water & Light Co. v. Graves 


County Banking & Trust Co., 185 S.W. 
485, 170 Ky. 56; Jones v. Hazard 
rer Coal Co., 184 S.W. 1131, 169 Ky. 


[d] Im Missouri, under the Stat- 
utes, where the venue is changed to a 
different court, the cause is not tria- 
ble until the next ensuing term; but, 
where the cause is ‘transferred to an- 
other division of the same court, it 
may be tried at the same term. Towle 
Yarn of St. Joseph, (App.) 185 S.W. 

34 Boyer v. Roberts, 3 F.Cas.No. 
1,754, 1 CranchC.C. 73; Elliot v.Solz- 
kotter, 4 Sneed (Tenn.) 581. 


35. Ala.—Falley v. Falley, 50 So. 
894, 163 Ala. 626. 
Cal.—Brewster v. Hartley, 37 Cal. 


15,.99 Am.D* 237. 

Ind.—Aurora F. Ins. Co, v. John- 
son, 46 Ind. 315. 

Or.—Myers v. Warner, 3 Or. 212. 

Pa.—Rodenbough v. Wolverton, 2 
LehighVal,L.R. 285 [aff 1 Walk. 48], 

36. Ex p. Skeen, 41 Ind. 118; 
Hornesby v. Burdell, 9 Sies0es Green 
V, JStussi, 6). B.C: 193: Re Cafferty, 15 
Ont. 306, 10 Ont.W.R. 1119; Bank v. 
Harrison, 4 Ont.Pr, 331. 

37. Bates v. Gage, 40 Cal. 183; 
Wicks v. Ludwig, 9 Cal. 173; Filley 
v. Cody, 4 Colo. 109; Kirtley v. Mar- 
shall Silver Min. Co., 4 Colo. 111; 
Staab v. Atlantic, ete, R. Co., 9 P. 
381, 8 NM. 349: 

38. Doggett v. Emerson, 7 F.Cas. 
No. 3,961, 1 Woodb.&M. 1; Dinsmore 
v. Smith, 17 Wis. 20; Beach v. Beck- 
with, 13 Wis. 21. 

Stipulation as to trial in vacation 
see Stipulations § 36. 
wea O’Hagan v. O’Hagan, 14 Iowa 

40. Mulhern v. Grove, 70 N.W. 15, 
111 Mich. 528; Risser v. Hoyt, 18 N. 
W. 611, 53 Mich. 185. 

41. Harris v. Anthony Salt Co., 45 
P. 58, 57 Kan. 24; Gapen v. Stephen- 
son, 18 Kan. 140; Mayfield Water & 
Light Co. v. Graves County Banking 
& Trust Co., 185 S.W. 485, 170 Ky. 56; 
Stickler v. Westbury, 223 P. 629, 98 
Okl. 11; Acme Harvesting Mach. Co. 
v. Williams, 213 P. 7381, 89 Okl. 35; 
Harn v. Interstate Building & Loan 
Cos 1724 Reels, V6 SOR eI2T Sai he 
Guaranty & Trust Co. v. Turnbull, 137 
P. 1178, 40 Okl1. 5294; .Conwill! v.sHl- 
dridge, 130' BR. 912, 35/OKl. 537;“Sang= 
er v. Wise County Coal Co., 90 S.W. 
518, 40 Tex.Civ.App. 610. 

42. See Stipulations § 36. 


Operation and effect of stipulation 
see Stipulations § 83. 

43. Iowa.—Rummel v. Dealy, 84 N. 
W. 526, 112 Iowa 503. 

Ky.—Bean v. Everett, 56 S.W. 403, 
21 Ky.L. 1790. See Harmon v. Thomp- 
son, 84 S.W. 569, 119 Ky. 528, 27 Ky. 
L. 181 (a delay of several years in 
bringing a case to trial cannot affect 
the right of plaintiff to recover what 
is due him, where defendant failed 
to insist on an earlier trial). 

Mo.—State v. Barnett, 86 S.W. 460, 
111 Mo.App. 552 


N.J.—Brunetto v. O’Byrne, 140 A. — 


397, 6 N.J.Mise. 156. See Den ex dem 
Shepherd v. Bacon, 8 N.J.Law 84 
(where a party neglects to take ad- 
vantage of the first failure of his ad- 
versary to proceed to trial within the 
time prescribed, he cannot avail him- 
self of a subsequent failure without 
having previously obtained a rule nisi, 
giving his adversary such time to go 
to trial aS the court shall direct). 

Okl.—Colonna v. Eiseman Mfg. Co., 
224 P. 181, 98 Okl. 1073, Miller vy. 
Drumm Commission Co., 187 P. 213, 77 
Okl. 119; Conwill v. Eldridge, 130 P. 
Rash mOkKL ip b37s 

{a] By announcing “ready” for 
trial, a party waives his right to ob- 
ject. Colonna vy. EHiseman Mfg. Co., 
224 P. 181, 98 Okl. 107; Chicago, R. I. 
& PB. By: Co. va Pitehfordy 1435p s ie: 
44 Okl. 197; Oklahoma Trust Co. v. 
Stein, 136 P. 746, 39 Okl. 756. 

Express waiver see infra § 1170. 

Waiver by general appearance see 
Appearances § 55 

44. Neitzel v. Hunter, 19 Kan. 221; 
Bohannon vy. Ellison, 9 Ky.L. 616; 
Cincinnati Southern R. SOK Ve Hogan. 
7 Ky.L. 820. See Dove v. Alford, 97 
S.E. 890, 23 Ga.App. 195 (the mere 
failure of a judge during the first or 


appearance term to mark the case on | 


the docket as in default for fatlure 
to anSwer does not give defendant 
the right to treat the subsequent term 
at which his plea is filed as the ap- 
pearance term and to require the case 
to go over to still another term for 
trial). 

[a] Where party deliberately puts 
himself in default, the action may, so 
far as he is concerned, be tried at any 
time thereafter. Herman y. Gardner, 
Tb Ps 9 Te Os) Kant. eo0. 

45. Rittenhouse v. Swango’s Adm’r, 
(Ky.) 128 S.W. 299. 

46. Calling of cases by justice of 
peace see Justices of the Peace § 270. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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i) 


before appearance day or the return day fixed in 
the process,*” nor can it be heard, in opposition to 
the wishes of either party, before it stands regu- 
Ordinarily, causes should “be 
. called*® and tried®® in the order in which they are 
However, the trial 
court has a wide diseretion in e¢alling, setting, or 
pending cases, appearing on 
the trial docket or calendar, in such order as will 
dispose of them speedily and economieally;*! and 
statutes or rules of court relating to the matter are 
construed to be directory, rather than mandatory.*? 
Where authority to 
set cases for trial, either in or out of the regular 
order for trial, has not been conferred on a bar 
committee by the legislature or the court, it cannot 
properly be claimed that a litigant has a right to 
have a bar committee set his case for trial.** 

[§ 56] 2. Resetting or Departure from Regular 
Order—a. In General. The court has power and dis- 


larly for hearing.‘§ 
entered on the trial docket. 


assigning, and trying 
oD) o 


Setting by bar committee. 


47. White v. Stewart, (Tex.Civ. 
App,) 19 S.W.(2d) 795. 

48. Blair v. Manson, 9 Ind. 357; 
Mattingly v. Bosley, 2 Mete. (Ky.) 
443; Fall v. Sinking Fund Com’rs, 11 
Miss. 127; Kirkland v. Sullivan, 43 
Tex. 233. ; 

49. See statutory provisions. 

fa] Call on first day of term is 


required by some statutes. See statu- 
tory provisions. 

{b] Regular call and effect there- 
of.—(1) A call of the docket for the 
purpose of continuing all cases except 
such as are undefended is a regular 
eall of the docket as to an undefended 
ease. Collins v. Gauche, 23 Ark. 646. 
(2) In a civil action or proceeding by, 
or on behalf of, the state, the solicitor 
general is not required to announce 
ready when the case is called in its 
regular order. Duffey v. Harris, 91 S. 
EB. 1006, 19 Ga.App. 646. 

[c] Effect of improper call.—In 
the absence of acts amounting to a 
waiver of error, where a case has 
been imprdperly called, a judgment 
rendered therein should be set aside. 
King v. Meyer, 24 S.E. 32, 97 Ga. 379. 

5@ Osgood v. Grant, 62 N.W. 894, 
44 Neb. 350 

[a] Right of trial in regular or- 
der is substantial right of litigants.— 
Davis v. Friedman, 88 INN Gast lo DENG) 
App.Div. 926 

[b] Court cannot try part of case 
before it is called in its turn and leave 

\the remainder untried. Gerber v. 
Marzoni, 3 Rob. (La.) 370. 

[ec] Moving papers.—An affidavit 
of facts showing that the defense is 
made in good faith so as to entitle the 
cause to hearing on the regular call 
of the docket must not only show 
good faith but a good defense as well. 
Titsworth v. Hyde, 54 Ill. 386. 

51. U.S.—Los Angeles Brush Mfg. 
Corporation ‘v. James, 47 S.Ct. 286, 272 
U.S. 701, 71 L.Ed. 481. 


Ala.—Knowles v. Blue, 95 So. 481, 
209 Ala. 27. 

Ga.—Nixon y. Lehman, 73 S.E. 747, 
137 Ga. 516. 


Towa.—Collings v. Gibson, 220 N.W. 
38. 


Ky.—Borderland Coal Co. v. Bur- 
chett, 237 S.W. 663, 193 Ky. 602. 


N. Y.—Pistell, Deans & Co. v. Wood, 
250, N.Y.S. 92, 232 App.Div. 411. 


N.D.—Stockwell v. Crawford, 
NW. 225) (24 NiD. 9261. 


Okl.—Anderson v. Malone, 6 P.(2d) 
795, 154 Okl. 4; Cherry v. Milam, 168 
18 341, 66 OKl. 162; Vin Olea Gr, huven Or 
v. Vandivere, 141 P, 799, 42 Okl. 427. 


“Courts must exercise a discretion 
in reference to the order of business 
to be conducted before them, and all 
the cases can not be heard at once. 
It is: in the interest of economy of 


130 


-time that there should be hearings, 


first in one class of cases, and then in 
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term 


Waiver. 


another, provided each class may be 
given an opportunity within a reason- 
able time.’’ Los Angeles Brush Manu- 
facturing Corporation v. James, 47 S. 
Ct..286, 272 U.S. 701, 707, 71 L.Ed. 481. 

[a] Discretion as to continuance 
distinguished.—(1) “Different princi- 
ples apply in moving the discretion of 
the court in the arrangement of his 
calendar and in invoking a discretion 
to continue a case. Entirely different 
objects are sought to be attained and 
different rules are necessarily applica- 
ble.’ Burdick v. Mann, 236 N.W. 340, 
60 N.D. 710, 721. (2) Discretion as 
to continuance see Continuances § 4. 

5@. Knowles v. Blue, 95 So. 481, 
209 Ala. 27; Nixon v. Lehman, 73 S. 
BE. 747, 137 Ga. 516; Slocum v. Brown, 
74 N.W. 936, 105 Iowa 209; Cherry v. 
Milam, 168 P, 241, 66 Okl. 162. 

53. El Paso Townsite Co. v. Watts, 
(Tex.Civ.App.) 227 S.W. 709. 

54. Cummings v. Elsholtz, 154 Ill. 
App. 457; Bonney v. McClelland, 138 
Ill. App. 449 [aff 85 N.E. 242, 235 Ill. 
259]; Fergus v. Miln, 128. I11.App.: 
434; Ramseyer v. Heissler, ete., Co., 
60 Ill.App. 317; French v. Howard, 14 
Ind. 455; Cooley v. Seymour, 9 La. 
Burdick v. Mann, 236 N.W. 340, 
- 710, 719 [quot Cyc]. 

[al Statute providing that the 
court may for good and sufficient rea- 
son order a cause heard out of the 
regular order confers on the court a 
wide discretion. Staunton Coal Co. v. 
Menk, 64 N.E. 278; 197 Ill. 369 [aff 99 
Ill App. 254]. 

[b] Power may be exercised (1) 
with the consent of all counsel inter- 
ested in cases on the docket (Hines v. 
Brunswick, etc., R..Co., 51 Ga. 218) 
(2) or where it appears from the rec- 
ord that there is no defense (Mat- 
thews v. Bates, 20 S.E. 320, 93 Ga. 
317; Duggar v. Lackey, 11 S.E. 1025, 
85 Ga. 631). 

[c] Discretion held not abused.— 
Wiggins & Parker v. McCalla, 93 S.B. 
231, 20 Ga.App. 739; Collings v. Gib- 
son, (Iowa) 220 N.W. 338. 

55. O.S. Richardson Fueling Co. v. 
Seymour, 85 N.E. 496, 235 Ill. 319; 
Curran v. Belding Mfg. Co., 59 Ill. App. 
76; Burdick v. Mann, 236 N.W. 340, 
60 N.D. (AUK Asy sot bien e Cyc]. 

fa] What is good and sufficient 
cause (1) is for the trial court to de- 
termine (Crosby v. Kiest, 26 N.E. 589, 
135 Ill. 458 [aff 36 Tll. App. 425]; Smith 
v. St. Louis Third Nat. Bank, 79 Ill. 
118; Curran v. Belding Mfg. Co., 59 
Ill.App. 76) (2) according to the con- 
dition of the docket, the dispatch of 
business, the saving of time, and _ the 
expense to litigants (O. S. Richardson 
Fueling Co. v. Seymour, 85 N.E. 496, 
235 Ill. 319). (3) A cause may prop- 
erly be taken up out of the regular 
order to prevent a continuance by 
reason of anticipated absence of lead- 
ine counsel. White v. Haslett, 49 Ga, 
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cretion to call, take up, and hear a case out of the 
regular order,°®+ for good cause,*®* provided the par- 
ties are not prejudiced thereby.°® 
ute authorizing the court to do this in respect of 1n- 
dividual cases does not confer power on the court to 
adopt a rule permitting cases generally to be taken 
up and disposed of out of the regular order.°* 
“reset” is construed to pertain to the current 
term of court, rather than a setting for trial on 
regular assignment at a subsequent term.®® 
a cause is once regularly set for hearing, it may be 
reset without regard for priority,®® and on a day for 
which a cause has been properly set for trial,®°° or 
thereafter,®! the court may pass over intervening 
eases and try the case.®? 
Error in calling or trying a case out of | 
its order is waived by consenting to go to trial®* 
or by agreeing that the case shall be marked as heard 
and referred to a referee.®4 

[§ 57] b. Advancement or Preference®*— 


However, a stat- 


The 


After 


(1) In 


56. Mann v. Howe, 9 Iowa 546; 
Burdick v. Mann, 236 N.W. 340, 60 N. 
D. 710, 719 [quot Cyc]; Missouri Pac. 
rae v. Shuford, 10 Scw. 408, 72 Tex. 


[a] Harmless error.—Under a stat- 
ute providing that suits shall be 
called for trial in the order in which 
they stand on the docket unless other- 
wise ordered by the court, where it 
is not shown that defendant has any 
meritorious defense, a judgment ren- 
dered for plaintiff will not be reversed 
because the suit was called for trial 
out of its regular order, Bartlett v. 
S. M. Jones Co., (Tex.Civ.App.) 103°S. 


Ww. 705. 
57. Clapp v. ,Rauch, 90 , Ill. 4685 
Benson v. Johnson, 90 Ill. 94; Gris- 


wold y. Shaw, 79 Ill. 449. 
58. Foster v. State, 270 P. 84, 132 
Okl. 256. 
59. Pennsylvania Coal Co. v. Kelly, 
40 N.E. 938, 156 Ill. 9 [aff 54 I1l.App. 
622]; Tifft v. Verden, 19 Miss. 153. 
60. Stewart v. Chicago & A. R. Co., 
207 Tll.App. 549, 552; Curran v. Beld- 
ing Mfg. Co., 59 Ill.App. 76; Blanchard 
v. Hunt, 18 Mo.App. 284; Ellis v. Ma- 
bry, 60 Sw. 571, 25 Tex.Civ. App. 164; 
JUCH LV, Hannay, 400 Pay o4 dem dee Wash. 
676, 678. 
“When cases are allotted for trial 
on a certain day, it is the duty of the 
parties to be ready for trial on that 
date, and the mere fact that the case 
preceding theirs may, for reasons ap- 
pearing sufficient to the trial court, 
be allotted for a subsequent day, 
whéreby their case comes on for hear- 
ing earlier than expected, but not 
earlier than its allotment, is not suf- 
ficient ground to base error on.’ Stew- 
art v. Chicago & A. R. Co., supra. 
“The mere fact that other causes 
had also been assigned for hearing 
upon the same day, and preceded in 
the order of assignment the cause of 
appellant, would not justify the as- 
sumption of counsel that it was the 
duty of the court to actually hear and 
dispose of Said prior assignments be- 
fore taking up appellant’s cause. The 
entire matter rested in the discretion 
of the trial court.” Juch v. Hanna, 
supra. 
61. 
38. 
62. Passing cases generally see in- 
fra § 61. 
63. Union Surety, etc., 
ney, 65 N.H. 688, 200 Ill. 
ILApp. 95]; Anderson vy. McCormick, 
21 N.E:. 803, 129 H1.308. 
64 Lummus Cotton Gin Co. v. 
Counts, 82 S.H. 301, 98 S.C. 186. 
65. Cross references: 
Advancement or preference: 
Constitutionality of statute author- 
izing see Constitutional Law §§ 
583, 1011 

Of penal action see Fines, Forfei- 
tures, and Penalties § 137. 

On calendar of reviewing court see 
Appeal and Hrror §§ 2451-2461. 


Womack v. Bookman, 34 Ala. 


Co. v. Ten- 
349 [aff 102 
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General. 


der on the docket.®§ 


Appeal from order denying preference 
see Appeal and Error § 291, 
“Preference docket’ see Docket 19 C. 
wi. Deeeous 
66. Yellow Cab Mfg. Co. v. Check- 
er Cab Mfg. Corporation, 200 N.Y.S. 


However, 


232, 206 App.Div. 8; Reinertsen v. 
Brie R. Co., 122 N.Y.S. 998, 66 Misc. 
229; Schuman v. Brooklyn Heights R. 


Co., 71 N.Y-S. 1095 [aff 72 N.Y.S. 1127, 
64 App.Div. 620]. 

67. See statutory provisions and 
court rules. 

68. Ga.—Nixon v. Lehman, 73 S.E. 
747, 137 Ga, 516. 


Tll. 445 [aft 85 Lll.App. 613]. 

Mass.—Taft v. Thomajan, 144 N.E. 
228, 249 Mass. 299; Merchants’ Nat. 
Bank v. Glendon Co., 120 Mass. 97. 

N.Y.—Byk v. Enright, 203 N.Y.S. 
101, 208 App.Div. 742. See Sherman 
Sylvester Scheuer Bldg. Corporation 
v. Krull, 255 N.Y.S. 97, 98, 142 Misc. 
189 (“the matter of granting prefer- 
ences is solely within the discretion 
of the court, except in so far as it 
may be limited by existing rules of 
practice and procedure”). 

Eng.—Hutchinson v. Stevens, 1 
Keen 659, 15 Eng.Ch. 659, 48 Reprint 
461, 2 Myl.&C. 452, 14 Eng.Ch. 452, 40 
Reprint 712. 

[a] It is sufficient reason for pre- 
ferring a case that: (1) The property 
in dispute is held in the interest of a 
municipal corporation and the public 
interests require an early termination 
of the controversy. Morrison v. Hed- 
enberg, 27 N.E. 460, 138 Ill. 22; Clyde 
CoalnCo. va Pittsburgh, ete:, Rilo; 
13 Pa.Dist. 415; Jennings v. Lehigh 
Valley R. Co., 3 Lack.Leg.N. (Pa.) 


104. (2) The cause is one of impor- 
tance. Wood v. Wood, 19 Wkly.Rep. 
972. (3) The parties are numerous. 


Eyre v. Marsden, 7 L.J.Ch. 194. (4) 
An estate would be damaged by delay. 
In re Armstrong’s Estate, 182 I11.App. 
482. (5) Plaintiff has been denied a 
preliminary injunction. Steinfur Pat- 
ents Corporation vy. Philip Singer & 
Bro., 44 F.(2d) 226. 

[b] Cause may be preferred for 
purpose of taking the bill pro con- 
fesso. Barwick v. Ward, 5 Sim. 676, 
9 Eng.Ch. 676, 58 Reprint 494; Hart v. 
Ashton, 1 Madd. 175, 56 Reprint 66. 

[c] Cause may be preferred for 
convenience of public witness.—Swift 
v. Grace, 9 Price 146, 147 Reprint 49. 

{d] Discretion held not abused.— 
Ausley v. Cummings, 89 S.E. 1071, 145 
Ga. 750; Spitzer v. Schlatt, 94 N.E. 
504, 249 Ill. 416 (where cause had 
been pending for seven years and de- 
fendants had sufficient time for prepa- 
ration); Fergus v. Miln, 128 I1l.App. 
434; Burdick v. Mann, 236 N.W. 340, 
60 N.D. 710. 

Review of discretion in advancing 
cause on docket see Appeal and Error 
§ 2779. 

69. Goldin v. Malone Dairy Co., 204 
N.-Y.S. 401, 209 App.Div. 341; Koldow- 
sky v. Dubin, 255 N.Y.S. 340, 142 Misc. 
147; Hahn v. Coltoff, 251 INVY.S. 584, 
140 Misc. 805; Shapiro v. Rockland 
Light & Power Co., 249 N.Y.S.- 407, 
140 Mise. 204; Malus v. Alter, 237 N. 
Y.S. 485, 185 Misc. 212. 

[a] “Otherwise courts would be 
continually confronted with applica- 
tions which would require a compari- 
son of merits.’”’ Shapiro v. Rockland 
Light & Power Co., 249 N.Y.S. 407, 
408, 140 Mise. 204. 

[b] Pecuniary condition of plain- 
tiff cannot be considered. Shapiro v. 
Rockland Light & Power Co., 249 N. 
Y.S. 407, 408, 140 Misc. 204 (“to do so 
would be to create a precedent which 
would open the door to a multitude of 


In the exercise of its inherent power,°® 
as well as under the provisions of statutes or rules 
of court,®? a trial court may, in its discretion, for 
good and sufficient cause; direct that a case be ad- 
vaneed or preferred and tried out of the regular or- 
the court will not 


TRIAL 


applications of this character’’). 

{c] Ill health and advanced age of 
plaintiff or a material witness do not 
constitute a sufficient ground for 
granting a preference. William H. 
Waters, Inc., v. Hatters’ Fur Ex- 
change, 174 N.Y.S. 90, 185 App.Div. 
803; McIntire v. National Nassau 
Bank lear NWYaon 60) sO ep Dabs 
668. Compare Reinersten v. Erie R. 
Co., 122 N.Y.S. 998, 66 Misc. 229 (it is 
otherwise where plaintiff is ill with a 
progressive disease, probably he will 
not survive the trial of the action if 
he is compelled to wait until it is 
reached in its regular order on the 
calendar, and the action is one for 
personal injuries which will abate on 
his death 

70. Sinram Bros. v. Naples Realty 
Co:,-231) NYS. 178, 224 App.Div.. 369); 
Stokes v. Investors’ & Traders’ Realty 
Coy el22) INzYoS. 679; 1st App Div. goad ; 
Haiss v. Schmukler, ZOUMING YaSeuooes 
121 Misc. 574. 

[a] Particular classes of actions.— 
Under some statutes or rules of court 
there may be a preference of an ac- 
tion: (1) Against a corporation 
founded on a note, or other evidence 
of debt, for the absolute payment of 
money. Polhemus v. Fitchburgh R. 
Co.) 11737 NEY. GIT Z0 Ne 6015 2eSily: 
App. 150; Martin’s Bank v. Amazonas 
Co., 98 ‘App. Div. 146, 90 N.Y.S. 734 
(action on bill of exchange accepted 
by defendant corporation); Studwell 
v. Charter Oak Ins. Co., 19 Hun (N.Y.) 
127 (action on insurance policy after 
death of assured and expiration of 
time for payment); Eastern Nat. 
Bank y. Brunswick Chemical Works, 
18 Abb.N.Cas.(N.Y.) 478: - (2) By or 
against a sheriff in his representative 
capacity. Walker v. Tamsen, 18 Misc. 
734, 43 N.Y.S. 507. (38) For damages 
arising ex delicto (King v. New Or- 
leans Ry. & Light Co., 74 So. 168, 140 
La. 843; Morris v. St. Bernard Cy- 
press Co., 73 So. 345, 140 La. 511), (4) 
foreclosure of a mortgage or mechan- 
ie’s lien (Toner v. Ehrgott, 235 N.Y.S. 
17, 226 App.Div. 244; Coffin v. Mc- 
Laughlin, 24 Mise. 107, 53 N.Y.S. 297, 
6 N.Y.Ann.Cas. 18), (5) goods sold 
and accepted (Sinram Bros. v. Naples 
Realty Co., 231 N.Y.S. 173, 224 App. 
Div. 369), (6) libel or slander (Blu- 
menthal v. Schweinburg, 51 App.Div. 
378, 64 N.Y.S. 605; Morrison v. Smith, 
37 Mise. 32, 74 N.Y.S. 743 [aff 76 N.Y. 
S. 1020, 71 App.Div. 617]), (7) money 
received by a vendue master on the 
sale of goods (Missroon v. Frean, 12 
S.C.L. 38), (8) or the removal of an 
officer (State v. Medler, 131 P. 976, 
17 N.M. 644, Ann.Cas.1915B 1141). 
(9) In which the state is a party or 
is interested (Hx parte Hague, 143 A. 
836, 103 N.J.Eq. 505; Respublica v. 
Cobbet, 3 Yeates (Pa.) 938), (10) a 
specified city (New York v. Shack, si 
App.Div. 575, 81 N.Y.S. 392; Sheerin 
v. New York, 74 App.Div. 308, 77 N. 
Y.S: 5il), (il), (or, ‘board of) officer 
thereof (National Athletic Club of 
America v. Bingham, 63 Misc. 62, 115 
N.-Y.S8;. 1103), 12): is a, party, ah, in- 
fant is the sole plaintiff (Jacobs v. 
Feigenbaum, 255 N.Y.S. 339, 143 Misc. 
128; Koldowsky y. Dubin, 255 N.Y.S. 
340, 142 Misc. 147; Lesser v. Dry 
Dock, ete: Rs Cos, 38) MISG: B88, 67 N.Y. 
So Dein, Se ING OLA CAS 2ea0) 5 Glo) peur 
executor, administrator (see Hxecu- 
tors and Administrators § 2189), (14) 
or the committee of a lunatic (Hardy 
v. Knickerbocker Trust Co., 23 Misc. 
5038, 52 N-Y.S. 616, 28 N.Y.Civ.Proe. 
10) (15) is the sole party plaintiff 
or defendant, a party appears in per- 
son (Barondess v. McNulty, 255 N.Y. 
S: 67, 142 Mise. 592), (16) -or an at- 


[§ 57 


exercise this power unless there are extraordinary 
circumstances justifying a departure from the regu- 
lar order;*®® and of course a statute or rule of court 
pertaining to the subject applies when,*® and only 
when,’ the case is within its provisions. 

Where all parties are residents of another county 


tachment has been issued under which 
property of defendant is held (Hck- 
hard v. Jones, 45 App.Div. 562, 61 N. 
Y.S. 257). (17) Involving alleged 
intrusion into office. State v. Reid, 


120" dar 200,45) Sos 1035") (LS) SeOnea 
contract (Continental Ins. Co. v. 
Reynolds, 107 Md. 96, 68 A. 277) 
(19) or promissory note (Sells v. Au- 
tographic Register Co., 134 N.Y.S. 
1085, 150 App.Div. 389). (20) Relat- 
ing to taxes or licenses. Morgan’s 


Lowisiana, ete:, R., etc, Co. v. Pecot, 
50 La.Ann. 737, 23 So. 948. 

[b] Lack of meritorious defense,— 
Under some statutes or rules of court 
a cause may be advanced on the fil- 
ing of an affidavit that: (1) There 
is no defense. Merchants’ Nat. Bank 
v. Glendon Co., 120 Mass. 97. (2) 
The defense is merely for delay. 
Wallbaum v. Haskin, 49 Ill. 313. 

71. Polhemus v. Fitchburgh R. Co., 
113 N.Y. 617, 20 N.E. 601, 2 Silv.App. 
150; Seeman v. Rubin, 253 N.Y.S. 574, 
234 App.Div. 823; Wright v. Pistell, 
Deans & Co., 250 N.Y.S. 111, 232 App. 
Div. 271; Haft v. Schmeltzer, 240 N. 
Y.S. 247, 228 App.Div. 506; William 
H. Waters, Inc. v. Hatters’ Fur Ex- 
change, 174 N.Y.S. 90, 185 App.Div. 
803; Malus v. Alter, 237 N.Y.S. 435, 
135 Mise. 212; Birdsey-Somers Co. 
v. Sléeper, 135 N.Y.S. 1075, 77 Mise. 
143; Bay Court Hstates Co. v. Dick- 
eye 194 N.Y.S. 190 [aff 194 N.Y.S. 

[a] Tlustrations.—(1) In some 
jurisdictions the statutes do not ‘‘au- 
thorize the court, in its discretion, to 
give a preference to a cause simply 
because it would be advantageous to 
one or more of the parties to have 
the cause promptly disposed of.” 
Haskin v. Murray, 29 App.Div. 370, 51 
N.Y.S. 542. (2) Also, in some juris- 
dictions the statutes do not give pref- 
erence to a cause begun: by a re- 
ceiver in bankruptcy (Hough y. Can- 
field, 54 App.Div. 510, 66 N.Y.S. 961), 
(3) a receiver in supplementary y pro- 
ceedings (Daly v. Wood, 29 Misc. 105, 
60 N.Y.S. 194), (4) or a receiver ap- 
pointed by a court of a foreign state 
(Creedon v. Condor Mfg. Co., 254 N.Y. 
S. 821, 235 App.Div. 625). (5) A stat- 
ute providing for a preference where 
a party appears in person does not ap- 
ply where a person appears as attor- 
ney for himself as a party (Rathkopf 
v. Coussa, 251 N.Y.S. 451, 283 App: 
Div. 86), (6) or where, although me 
originally appeared in person, he.sub- 
sequently and before trial appeared 
by an attorney (321 Columbus Ave. 
Corporation v. Lazarus, 253 N.Y.S. 
624, 142 Mise. 325). (7) An action 
for separation, although including an 
order for alimony, is not within a 
statute providing for preference of 
an action for absolute divoree in 
Which an order granting temporary 
alimony has been made. Seligman y. 
Seligman, 52 Misc. 9, 100 N.Y.S. 770. 
(8) An action for a broker’s failure 
to sell stock is nolt an ‘taction on sale 
of personal property” or on a contract 
“incident to a sale,” within a court 
rule providing for preference. 
Wright v. Pistell, Deans & Co., 250 N. 
WSS: Lid) 232 App. Dive rei, "@) A 
rule giving a preference to all equity 
eases is not applicable when an action 
at law has become an equitable one 
by interpleader proceedings. Schreib- 
er v. Dry Dock Say. Inst., 59 Misc. 408, 
112 N.Y.S. 360. (10) Where defend. 
ant has given bail and been discharged 
from arrest, plaintiff is not entitled 
to a preference under a rule of court 
providing therefor where defendant 
is imprisoned under an order of ar- 
rest in the action. Boeger vy. Hoff- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and the action should have been brought there, a 


preference will not be granted.7? 
Waiver of error, Error in advancing a cause on 
the docket is waived by consenting to go to trial.7? 
Operation and extent of preference. Causes enti- 


tled to preference will be granted it only over caus- 


es on the calendar for the term at which the prefer- 
ence is moved, and not over issues on preceding 
calendars awaiting trial’ except for good cause 
shown.*® Obviously, eases not entitled to preference 
are not to be tried in advance of preferred cases.*® 
A judge is not obliged to order a ease peremptorily 
to trial simply because it is on the preferred eal- 
endar;*’ if it appears to him that something has 
occurred since the cause was put on the preferred 
ealendar which renders it unjust to compel either 
party to go to trial, he has power to give such direc- 
tion regarding the ease as circumstances require.*§ 
[§ 58] (2) Conditions Precedent and Proceedings 
To Obtain—(a) In General. A preference cannot 
be granted until all issues of fact are made up,7® a 
sufficient®® notice of trial is served,*' and the case 
is properly on the ecalendar.8? It not being pre- 
seribed by statute as a condition,** it is not neces- 


man, 58 App.Div. 540, 69 N.Y.S. 258. 
(11) A failure by a defendant to 
verify a special plea by his own affi- 


Kaufman, 
the practice 
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sary, in order to obtain a preference, that the cause 
shall be noticed for trial at the first term after it is 
at issue.’4 ; 

[§ 59] (b) Application—aa. In General. Hither 
party may move for a preference.8° Under some 
statutes, the application to prefer the cause must 
be made at the opening of the court*® at the com- 
mencement of the term for which the notice of trial 
is served’? and on the day for which the notice is 
given.®® Failure to move at the proper time is fatal 
to the right of preference,*® and cannot be cured 
by again noticing the case for trial for a later term 
and making the motion at the opening thereof ;°? 
nor can the right be revived by an amendment of the 
complaint which does not change the cause of ac- 
tion.®t However, the right to a preference is not 
lost by not applying for it during the time when a 
stay order and order requiring security for costs are 
in effect.°2 An application for a preference should 
not be granted merely because there is no opposi- 
tion thereto ;°? some facts, other than that the case 
is one which might be preferred, should be present- 
ed to the court.°* Formal defects in the applica- 
tion are waived by resisting the application solely on 


Bank v. Yule Mach. Co., 58 App.Div. 
320, 68 N.Y.S. 1097. 
89. Basuro v. Johnson, 71 App.Div. 


Angle v. 
201. (2) 
respect was 


’ Paget, 38 Misc.(N.Y.) 44. 


davit, when the plea is not by law re- 
quired to be so verified, is not a cause 
for trying a case out of its order 
under a rule of court providing for 
advancement where the defense is 
merely for delay. Booth v. Storrs, 54 
Til. 472. 

72. Caulfield v. -Weil, 248 N.Y.S. 
535, 232 App.Div. 828. 

73. Courtney v. Hogan, 93 Ill. 101; 
Munson vy. Adams, 89 Ill. 450. 

74. Yorkshire Ins. Co. v. Raw Fur 
& Skin Trading Co. of New York, 254 
N.Y.S. 426, 233 App.Div. 486; Woerner 
v. Star Co., 107 App.Div. 248, 94 N.Y. 
S. 1117; Martin’s Bank v. Amazonas 
Co., 98 App.Div. 146, 90 N.Y.S. 734; 
Morse vy. Press Pub. Co., 75 N.Y.S. 976, 
GADD ADIVa, sou, Sal INDY, Clive eroce, D9; 
Koldowsky v. Dubin, 255 N.Y.S. 340, 
142 Mise. 147; Davis v. Westervelt, 
38 Misc. 13, 76 N.Y.S. 695; WHising v. 
Young, 38° Mise, 12; 76 °NryiS. 698; 
Schuman v. Brooklyn Heights R. Co., 
7A N.Y.S. 10956, 32 N.Y:Civ:Proe. 25. 

75. Reinersten v. Erie R. Co., 122 
N.Y.S. 998, 66 Mise. 229; Dooley v. 
See Morse 
v. Press Pub. Co., 71 App.Div. 351, 75 
INGeIS.. 9.716,-35- Ne vi.Giv.Proe.59 Cit 
the court prefers a cause over issues 
on preceding calendars, its action will 
not be interfered with, although seem- 
ingly without justification). 

76. Commercial Nat. Bank of 
Shreveport v. Bernstein, 106 So. 305, 
159 La. 789. 

77. Brady v. Kinetoscope Exhibit- 
ing Co., 46 N.Y.S. 168, 19 App.Div. 226. 

78. Brady vy. Kinetoscope Exhibit- 
ing Co., supra. 

79. Gettinger v. Glasser, 199 N.Y.S. 
43, 204 App.Div. 828; New York Con- 
tracting, etc., Co. v. Hawkes, 41 Misc. 
125, SSN: Y-s. 919, 34 IN-Y:Civ.Proc. 
14. 

80. Veinstok v. Veinstok, 63 App. 
Diver LO ili dIN, Vast Loos 

81. Davis v. Friedman, 188 N.Y.S. 
19, 196 App.Div. 926; Ritchie v. Sea- 
board Nat. Bank, 12 Misc. 146, 32 N.Y. 
S$. 1073; -Dart~v. Soloman, 5 N.Y.St. 
911. 

[a] Formerly (1) in New York, 
where the right to give a cause a 
preference on the trial calendar did 
not appear from the pleadings, it was 
necessary to obtain the order giving 
the preference before notice of trial, 
and serve it either before or with the 
notice; otherwise the right to pref- 
erence was waived. City Nat. Bank 
v. National Park Bank, 62 How.Pr.(N. 
Y.) 495; Robertson v. Schellhaas, 62 
How.Pr.(N.Y.) 489; Manhattan Co. y. 


changed by a later amendment of the 
statute. Fox v. Quinn, 12 N-Y-S. 725. 

82. Zimmerman y. Rahmeyer, 243 
ING Yt One 2 DOL AD DAD Ivan L oben victn 
Norden Trust Co. v. Murphy, 125 App. 
Div. 369, 109 N.Y.S. 725; Veinstok v. 
Veinstok, 63 App.Div. 16, 71 N.Y.S. 
195; Warden v. Post Steamboat Co., 
39 App.Div. 548, 57 N.Y.S. 332. 

83. Rhoads v. Metropolitan St. R. 
Co., 50 App.Div. 160, 63 N.Y.S. 724. 

84 Rhoads v. Metropolitan St. R. 
Co:, "50! App Div. 160) 63 N.Y.Si 7245 
Levy v. Hanneman, 47 App.Div. 32, 
62 N.Y.S. 240; Bailey v. Miles, 46 App. 
Div. 607, 61 N.Y.S. 977. 

[a] Where there is no unreason- 
able delay or neglect in noticing a 
cause for trial and claiming a prefer- 
ence, it is error to deny preference 
because the cause was not noticed for 
trial at any particular term after is- 
sue, the only penalty imposed on fail- 
ure so to do being dismissal for fail- 
ure to prosecute within a reasonable 
time. Blumenthal v. Schweinburg, 51 
App.Div. 378, 64 N.Y.S.° 605. 

85. Boeger v. Hoffman, 58 App.Div. 
540, 69 N.Y.S. 258; Knox v. Dubroff, 
17 ‘App: Div. 290; 45 N.Y.S. 271, 4 N.Y. 
Ann.Cas. 251; Seifermann v. Wolf- 
rath, 24 Misc. 406, 538 N.Y.S. 268, 28 
N.Y.Civ.Proec. 55, 5 N.Y.Ann.Cas. 413; 
Specht v. Helfer, 112 N.Y.S. 457. 

86. Walker vy. TVamsen, 18 Misc. 
734-°43 N.Y.S: 507. Compare Sher- 
man Sylvester Scheuer Bldg. Corpo- 
ration’ Vi" Krull, '255  NeyeS# 97, 1142 
Misc. 189 (deeming a technical objec- 
tion, made in a municipal court, that 
the application must be made at the 
opening of court, as far-fetched and 
inapplicable). 

[a] Application cannot be enter- 
tained, at chambers.—Walker v. Tam- 
sen, 43 N.Y.S. 507, 18 Misc. 734. 

87. Marks v. Murphy, 27 App.Div. 
160) SOM N-YOSS 2622) 27 INS: Civ Proc. 
179. And see Reinertsen v. Erie R. 
Co., 122 N.Y.S. 998, 66 Mise. 229 (rec- 
ognizing rule). 

[a] Motion at subsequent term.— 
Where a cause has been properly no- 
ticed for trial by plaintiff at a certain 
term and no motion for preference is 
made by plaintiff at that term, de- 
fendant cannot notice for trial at a 
subsequent term and move for pref- 
erence... Montgomery v. Daniell, 91 
App.Div. 18, 86 N.Y.S. 344. 

8g. Basuro v. Johnson, 71 App.Div. 
2555 75 NOYIS. 822. 7 

[a] Rule applied, although the no- 
tice of trial was not followed by a 
note of issue. American Exch. Nat. 


255, 75 N.Y.S. 822. 

90. Gegan vy. Union Trust Co., 120 
App.Div. 382, 105 N.Y.S. 243; Meyer- 
son v. Levy, 117 App.Div. 475, 102 
IN-Yi oa e04,. SS) Ney: Givi EOC. mcoa 
American Exch. Nat. Bank vi Yule 
Mach. Co., 58 App.Div. 320, 68 N.Y.S. 
1097; Marks v. Murphy, 27 App,Div. 
LO; 5 Oh NEVES 24622, 272N.Y.Cive roe: 
179; Emerick v. Metropolitan St. R. 
Co., 38. Mise: 45,.76 Ni Y.S. 901. 

91. Gegan v. Union Trust Co., 120 
App.Div. 382; 105 N.Y.S. 243; Ziegler 
zi ae nleaes2, 26 Misc. 432, 57 N.Y. 

92. Seletsky v. Third Ave. R. Co., 
44 App.Div. 632, 60 N.Y.S. 405. 

93. Ahern v. Ahern, 29 Misc. 421, 
61 N.Y.S. 931. Compare O. S. Rich- 
ardson Fueling Co. v. Seymour, 235 
Tll. 319, 85 N.E. 496 (where lack of a 
showing against a motion to advance 
was given weight in connection with 
other matters). 

94 Gegan v. Union Trust Co., 120 
App.Div. 382, 105 N.Y.S. 243; Carroll 
v. Pennsylvania Steel Co., 96 App.Div-. 
165, 89 N.Y.S. 199; Morse v. Press. 
Pup wCo. 741s App. Dive Sols aioe Ne Yess 
976, 33. N.Y.Civ.Proc. -59;° Peck v. Ma-= 
her, 116 N.Y.S. 574; Ortner v. New 
York City Ry, Co., 54 Mise: 83, 104 Nu: 
S. 502; Davis v. Westervelt, 38 Misc. 
13, 76 N.Y.S. 695; Hisinge v. Young, 38 
Mise. 12, 76 N.Y.S. 698; Peck v. Ma- 
her, 116 N.Y.S. 574; Gehrt v. Deane, 
109 N.Y.S. 679. Contra McArthur v-~ 
Commercial F. Ins.:Co., 67 How.Pr. 
GENE) oO’ 

[a] Suits in representative capac- 
ity.—(1) The ground for preference 
being that the sole plaintiff was an 
administratrix, the rule is satisfied 
where the affidavit alleges that plain- 
tiff was absolutely dependent upon 
her intestate for support. Dooley v. 
Paget, 38 Misc. 44,76 N.Y-S. 906. 9 (2) 
Where an action for the death of an 
infant was brought by his adminis- 
trator, the mere fact that the infant 
was of tender years and was killed 
while playing in an air shaft into 
which defendant caused certain ma- 
terial to fall does not entitle plaintiff 
to a preference under a statute au- 
thorizing the preference of certain ac- 
tions by administrators, ete., since for 
aught that appears the infant’s estate 
may be a very wealthy one and in no 
immediate need of the judgment pray- 
ed for. Gehrt' v. Deane, 109 N.Y.S. 
679. (3) A distinction in ‘this re- 
spect is made between the trial term 
and special term calendars in that 
on the special term calendar a party 
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other grounds.®® 

While one motion to advance is pending, another 
motion to the same effect and on the same grounds 
cannot be granted.°°® 

[§ 60] bb. Notice.°? Notice is not necessary®® 
unless required by statute or rule of court.°® In a 
jurisdiction wherein it is provided by statute that a 
party desiring a preference shall serve on the op- 
posite party, with his notice of trial, a notice that 
an application will be made to the court at the open- 
ing thereof for leave to move for a preference, a 
party claiming a preference as a matter of right ordi- 
narily must comply with the statute to avoid los- 
ing the right.1 However, it is otherwise where the 
right to a preference develops after service of the 
notice of trial,? or where the application is addressed 
to the discretion of the court under a governing 
rule of court providing for a specified short notice ;* 
and in some eases the notice has been held timely 
and sufficient where, although it was not served with 
the notice of trial, it was served within the time 
preseribed by law for giving notice of trial. It is 
not necessary that a note of issue shall have been 
filed when the notice is given.® The fact that notice 
is filed in plaintiff’s behalf by a duly admitted attor- 
ney who does not appear to be plaintiff’s attorney of 
record is not fatal.® 

[§ 61] c. Passing or Postponement.” The court 
may set or reset a case for trial at a later day in 
the term than that on which it is called in its or- 
der® or for which it was set by the clerk of court in 
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making up the trial docket.? Under some statutes, 
the court, on the first day of the term, should either 
try a case or set it for trial on some convenient day.'° 

Causes on short cause calendar. A rule of court 
setting apart a certain day of each week for the trial 
of causes on the short cause calendar does not pre- 
vent the court from continuing the hearing of such 
cases from day to day if necessary in order to clear 
the docket.1? 

Pending engagement of counsel. Absence of an at- 
torney,'? or, where there are several, of the prin- 
cipal attorneys,!* is a sufficient cause for passing a 
case temporarily and resetting it for trial; and, 
where there is a rule of court requiring a cause to 
be passed when counsel therein is actually engaged in 
the trial of another cause in a court of record, it 
should be given effeet when applicable.14 However, 
in so far as the matter is not controlled by rule of 
court, where there are several counsel, and the only 
question presented is one of law, it is not prejudicial 
error to require a party to proceed to trial in the 
absence of one of his counsel;+® a verbal arrange- 
ment between counsel that a cause should not be 
proceeded with until counsel for defendant could 
appear is subject to the disposition of the case as 
directed by the trial judge, who has the control of 
the calendar, and who may insist on the action being 
tried when reached ;+° and it is not error or an abuse 
of discretion to call a case for trial where no re- 
quest for postponement has been made and no per- 
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is entitled to a preference without 
any further showing than that the 
party is an administrator or execu- 
tor. Jackson y. Jackson, 44 Misc. 44, 
SOUNMYsS: LS. 

95. State v. McFadden, 182 P. 745, 
43 Nev. 140. 

96. McCaffrey v. Butler, 87 App. 
Dien bod, 84 Nov ose 1 TOs 

97. Notice of trial see supra § 17. 

98. Bonney v. McClelland, 235 Ill. 
259, 85 N.E. 242 [aff 138 Ill.App. 449]. 

99. State vy. McFadden, 182 P. 745, 
43 Nev. 140. 

1. Pistell, Deans & Co. v. Wood, 
250 N.Y.S. 92, 232 App.Div. 411; Wil- 
liam H. Waters, Inc., v. Hatters’ Fur 
Exchange, 174 N.Y.S. 90, 185 App.Div. 


803; MeclIntire, v. National Nassau 
Bank, 135 N.Y.S. 760, 150 App.Div. 
668; Meyerson v. Levy, 102 N.Y.S. 


704, 117 App.Div. 475, 38 N.Y.Civ.Proc. 
257; Williamson v. Standard Struc- 
tural Co., 48 App.Div. 186, 62 N.Y.S. 
815; Eckhard v. Jones, 45 App.Div. 
562, 61 N.Y.S. 257; Haskin v. Murray, 
51 N.Y.S: 542, 29 App.Div. 370; Co- 
hen v. Thomas, 63 Misc. 378, 116 N.Y. 
Sar2b lati l42 App. Div... 93.7, 27 N.Y 
S. 1116 (aff 209 N.Y. 407, 103 N.B. 
708)]; Koerner y. Kelley, 56 Misc. 
605, 107 N.Y.S. 5388; Hardy v. Knick- 
erbocker Trust Co., 23 Mise. 503, 52 
Wino. O67 28 N.Y. Civ. Proc, 1037 Po- 
rath v. O’Shaughnessy, 23 Misc. 252, 
51 N.Y.S. 169. Compare Yellow Cab 
Mfg. Co. v. Checker Cab Mfg. Cor- 
poration, 200 N.Y.S. 232, 206 App. 
Div. 8 (in view of the inherent power 
of the court to grant a preference, the 
statute is not conclusive). 

{a] It is not sufficient that the 
notice of trial contains an allegation 
that plaintiff claims a preference and 
states the ground of such claim. 
Hardy v. Knickerbocker Trust Co., 
DiS NS CHO) Oa5) Oa pUN I eX culls MOI Opa SeeINn ls 
Civ.Proc. 10; Porath v. O’Shaughnes- 
Sy, 23 Misc. 252, 51 N.Y.S. 169; Hamil- 
ton vy. Fourth Estate Company, 56 
N.Y.S. 656;.28 N.Y.Civ.Proc. 262. Con- 
tra Meislahn v. Hanken, 18 N.Y.S. 361. 

[b] Unnecessary service of new 
notice of trial does not revive the 


| 


right to a preference after it has been 
waived. Fox v. Quinn, 12 N.Y.S. 725. 

[ec] Effect of amending complaint. 
—A right to a preference on the eal- 
endar, lost through failure to serve 
notice of motion therefor at the time 
of serving the notice of trial, is not 
regained by amending the complaint, 
and thereby making the service of a 
new notice of trial and the filing of a 
new note of issue necessary. Ziegler 
Saga ee 26 Mise. 432, 57 N.Y.S. 

[d] Renewed motion may be re- 
garded as a continuation of the mo- 
tion originally made so as to com- 
ply with the statute respecting notice. 
Caskie v. International Ry. Co., 245 
N.Y.S. 425, 280 App.Diy. 590. 

2. Yellow Cab Mfg. Co. v. Checker 
Cab Mfg. Corporation, 200 N.Y.S. 232, 
206 App.Div. 8; Jensen v. Weinhand- 
ler, 190 N.Y.S. 612, 198 App.Div. 560; 
Clarke v. Highth Avenue R. Co., 188 
N.Y.S. 14, 114 Mise. 707. 

3 Williams v. Edward De V. 
Tompkins, Inc,., .205 N.Y.S. 124, 209 
App.Div. 546; Southack v. Central 
Trust Co., 62 App.Div. 260, 70 N.Y.S. 
1122; People v. Feitner, 39 App.Div. 
532, 57 N.Y.S. 313; Marden v. Marden, 
28 App.Div. 301, 50 N.Y.S. 1002, 27 
N.Y.Civ.Proe. 279; Germania L. Ins. 
Co. v. Powell, 29 Misc. 424, 61 N.Y.S. 
942; Coffin v. McLaughlin, 53 N.Y.S. 
297, 24 Mise. 107, 6 N.Y.Ann.Cas. 18. 

4 Yorkshire Ins. Co. v. Raw Fur 
& Skin Trading Co. of New York, 254 
N.Y.S. 426, 233 App.Div. 486; Jensen 
v. Weinhandler, 190 N.Y.S. 612, 198 
App.Div. 560; Thompson vy. Post, 109 
N.Y.S. 724, 125 App.Div. 897; Rudolph 
v. Third Ave. R. Co., 66 N.Y.S. 603, 54 
App.Div. 194; Gilbert v. Finch, 61 
N.Y.S. 300, 46 App.Div. 75. 

5. Warden v. Post Steamboat Co., 
57 N.Y.S. 332, 39 App.Div. 543. 

6. Wilhelm v. South Indian River 
Co., 124 So. 729, 98 Fla. 970. 

7. Continuances see Continuances 
Sh Cismpomaioe 
eet Seifert v. Holt, 9 S.H. 843, 82 Ga. 

[a] Continuance to day certain is 
equivalent to an order setting the 


cause for trial on such day. Coch- 
rane Wy Parker, ib4 P. 1027, 1:2) “Golor 
App. 169. 

9. Anderson v. Malone, 6 P.(2d) 
196, £54 50k 45) MoO. & (Ga Re Coe ve 
Vandivere, 141 P. 799, 42 Okl. 427. 


16. Sachs v. Hensley, 294 S.W. 
1073, 220 Ky. 226. 
11. Armstrong v. Crilly, 38 N.E. 


396, 152 Ill. 646 [aff 51 Ill.App. 504]; 
Dickinson v. Bull, 72 Ill.App. 75. 

12. Crosby v. Kiest, 26 N.E. 589, 
135 Ill. 458 [aff 86 Ill.App. 425]; 
Willard v. Saunders, 83 Ill.App. 375. 

13. Isgrigg v. Coleman, 107 Ill. 
App. 625. 

14. Fiesel v. White Sewing Mach. 
Co;, 149 NCY-S; 67, 184. App. Div. 358; 
Bock v. Bock, 116 N.Y.S. 1090, 132 
App.Div. 921; Cebrelli v. Bradley, 119 
N.Y.S. 255, 65 Mise. 59; Adler v. Jo- 
seph Autler Co., 140 N.Y.S. 1039; An- 
thony v. United Machine & Supply Co., 
120) IN Yes. Sao. 

[a] Superior or appellate court.— 
(1) Where the rules of superior and 
city courts as to the engagements of 
counsel are conflicting, the rules of 
the superior court govern. Bibb Land 
Lumber Co. v. Lima Mach. Works, 25 
S.E. 445, 98 Ga. 279. (2) Where an 
appellate court has adopted a rule 
that engagements of counsel in the 
lower court will not be regarded as a 
reason for continuance or postpone- 
ment of a cause in the appellate court, 
the lower court should not commence 
the trial of a cause when counsel is 
engaged in the supreme court. Peter- 
son v. Atlantic City R. Co., 35 A. 621, 
17 (Pa. 3385,-34: Rea. 593: 

[b] Federal court.—The former 
circuit court of the United States was 
a court of record in the county in 
which it sat within the meaning of a 
rule providing for the passing of a 
case where counsel is engaged in the 
trial of a,case in a court of record 
within the county. Spero v. Supreme 
Council A: H., 88 .N.Y.S. 989, 95 
App.Div. 499. 

15. Hazelwood v. Webster, 78 S.W. 
12354 Zoe Vale, LSSs. 

16. Eppoletto v. Zuhr, 111 N.Y S. 
565, 60 Misc. 86. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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mission to be absent has been given,!7 or counsel has 
made only a general request for postponement of 


[§ 62] A. In General. A trial accordihg to the 
course of the common law is a trial before 
under right rulings made by the trial judge in the 
presence of the jury.”° In general, all matters which 
relate to the orderly conduct of a trial, or are nee- 
essary to the proper administration of justice in a 
eourt, and which are not regulated by precise stat- 
ute or rule,?! ineluding such matters as the dura- 
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IV. CONDUCT OF TRIAL’® 
[By Eustace W. Tomurnson] 


a jury 


tion of a session of the court,?? the time of conven- | 


Le SuINaAsSey “Vv. 
344, 57 Okl. 408. 


Goodman, 157 P. 


18. Whitley v. Jackson, 129 S.E. 
294, 34 GaApp. 283. 
19. Cross references: 


Conduct of trial of: 
Actions in justice’s court see Jus- 
tices of the Peace §§ 270-276. 
Appeal from justice of the peace 
roe Justices of the Peace, §§ 532-— 


Criminal prosecutions see Criminal 
Law §§ 2000-2614. 

Equity suits see Equity §§ 716-719. 

Particular actions or proceedings 
see specific titles throughout this 
work. \ 

Probate proceedings see Wills [40 
Cyc 1318 et seq]. 

Errors and irregularities in conduct 
of trial as ground for new trial see 
New Trial §§ 53-63. 

Review of conduct of trial: 
Appealability of orders and deci- 

pions see Appeal and Error §§ 297, 
a 


As dependent on state of record see 
Appeal and Error §§ 2315-2323. 

Discretion of judge see Appeal and 
Error § 2781. 

Harmless and prejudicial error see 
Appeal and Error §§ 2929-2947. 
Presumptions of regularity see Ap- 

peal and Error §§ 2695-2698. 

20. Mutual Reserve L. Ins. Co. v. 
Heidel, 161 F. 535, 88 C.C.A. 477. See 
to same effect Hintz v. Wagner, 140 
INE Waele oirao UND: 110! 

21. U.S.—Fidelity & Casualty Co. 
of New York v. Niemann, 47 F.(2d) 
1056. 

Ark.—McCaskey Register Co. v. 
McCurry, 26 S.W.(2d) 1108, 181 Ark. 
649; Taaffe v. Sanderson, 294 S.W. 
74,173 Ark. 970. 

Cal.—Langdon v. Superior Court in 
and for Riverside County, 223 P. 72, 
65 Cal.App. 41. See Clark v. Tulare 
Lake Dredging Co., 112 P. 564, 14 Cal. 
App. 414 (holding that, in view of 
such power of the court to control and 
regulate the trial, it-has authority to 
make an order ‘that a witness be al- 
lowed to inspect certain machinery 
involved in the action). 

D.C.—District of Columbia v. Ches- 
sin, 61 App-D;C. 260,-61 F. (2d) 523. 

Fla.—Romano v. Palazzo, 91 So. 115, 
83 Fla. 243; Sherlock v. Varn, 59 So. 
953, 64 Fla. 447. 

155 N.W. 


Os .—-Nagel v. Meier, 
Ky.—Chesapeake & O. Ry. Co. Vv. 
Stein, 134 S.W. 1169, 142 Ky. 515. 
La.—Lewis v. Brunson, 122 So. 143, 
11 La.App. 22. 
Mo.—Ogilvie v. Kansas City Public 
Service Co., (App.) 27 S.W.(2d) 733. 
Neb.—In re O’Connor’s Estate, 222 
N.W. 57, 117 Neb. 636. See City of 
Minden v. Vedene, 101 N.W. 330, 72 
Neb. 657 (holding that it is not error 
on the part of the judge to allow a 
crippled plaintiff in a per sonal injury 
action, who is about to testify in his 
own behalf, to walk to the witness 
stand, instead of being carried there 
on a stretcher, as against the objec- 
tion that such exhibition of plaintiff's 
crippled condition is calculated to ap- 
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peal to the prejudice and passion of 
the jury). 

N.H.—Lacoss v. Town of Lebanon, 
101 A. 364, 78 N.H. 413. 

WC May Co. v. Menzies Shoe 
Co., 119 S.E. 227, 186 N.C. 144; In re 
pes e Will, 104 S.E. 341, 180 N.C. 
206. 

Pa.—First Nat. Bank v. Baird, 150 
A. 165, 300 Pa. 92; Freeh v. Lewis, 
32 Pa.Super. 279. 


Philippine-—Frank & Co., Inc., v. 
Clemente, 44 Philippine 30, 37 [cit 
Cyc]. 


Porto Rico.—Arruza v. Laugier, 14 
Porto Rico 24. 

S.C.—Davis v. Atlantic Coast Line 
R. Co., 147 S.E. 834, 150 S.C. 130 [rev 
on other grounds 49 S.Ct. 210, 279 U.S. 
84, 73 L.Ed. 601]; McKinney v. Sa- 
luda Lumber Co., 120 S.E. 234, 126 S. 


C. 508; Goldsmith vy. Solomons, 33 S. 
C.L. 296. 

* §.D.—Daudel v. Wolf, 138 N.W. 814, 
30 S.D. 409. 


Va.—Chesapeake, ete, R. Co. v. 
NED a Adm’r, 62 S.E. 363, 108 Va. 
32. 

And see cases infra this note; and 
notes 22-30. 

[a] Judge has discretion to: (1) 
Permit a trustee, who has announced 
ready for trial, but who has discov- 
ered a variance between his pleadings 
and proof, to withdraw his announce- 
ment. Sanger v. Henderson, 21 S.W. 
114, 1 Tex.Civ.App. 412. (2) Refuse 
to permit delay, or to wait upon the 
convenience of counsel to attend upon 
the sessions of the court. Brewer v. 
National Union Bidg. Assoc., 46 N.E. 
T52, 166 Dll. 220 father i Atpp, 22731] 
(3) Regulate the time when defendant 
shall make his opening statement. 
Sands v. Potter, 46 N.E. 282, 165 Ill. 
B97, 56’ _Am-S RR. 253) Laff 59 eillApp: 
206]. (4) Decline to permit plaintiff 
to be brought into court on a stretch- 
er, in the absence of anything to show 
that he is unable to walk into court. 
Blanchard v. Holyoke St. R. Co., 72 
N.E. 94, 186 Mass. 582. (5) Require 
a party to unveil her face for pur- 
poses of identification. Rice v. Rice, 
(N.J.Ch.) 19 A. 736. (6) Call a com- 
missioner appointed by the court to 
examine the injuries of plaintiff, if 
the parties fail to call him. Fuller- 
ton v. Fordyce, 44 S.W. 1053, 144 Mo. 
519. (7) Propound to counsel on ei- 
ther side any question he may think 
proper or pertinent to the case. 
Steinheimer v. Coleman, 39 Ga. 119. 
(8) Permit injured and disfigured 
plaintiff to stand near jury while his 
physician is testifying to and de- 
scribing his injuries. Godfrey v. 
Kansas City Light & Power Co., 253 
S.W. 233, 299 Mo. 472. (9) Exclude 
from the court room articles intro- 
duced therein for the purpose of in- 
fluencing the jury, but not offered in 
evidence. Rand v. Syms, 38 N.E. 196, 
162 Mass. 168. (10) Decline to ex- 
clude from the court room the wife 
and children of a plaintiff who sues 
for personal injuries. Louisville, etc., 
R. Co. v. Foard, 47 S.W. 342, 104 Ky. 
456, 20 Ky.L. 646, (11) Direct wit- 
nesses present in the court room to 
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cases in which he is engaged, poston specifying any 
particular case.*® 


ing and adjournment,?* and the length of any re- 
cess,24 are within the diseretion of the judge pre- 
siding, whose right and duty it is to see that the 
trial is conducted in an orderly?® and legal?® 
ner, and with entire impartiality,?7 so as to give 
every litigant a fair hearing, 
corum is maintained in the courtroom while a trial 
is under way,?® and who must be allowed a consid- 


man- 


28 and that proper de- 


stop talking and to leave the room. 
Pedrow v. Federoff, 247 P. 212, 77 Cal. 
App. 164. (12) Determine whether or 
not to dismiss the panel of jurors, 
where plaintiff makes a theatrical en- 
trance into the court room while the 
judge is explaining the ‘case to the 
talesmen. Antel v. Poli, 123 A. 272, 
100 Conn. 64. (13) Authorize or per- 


mit plaintiff, suing for death of her 


husband, to point out her minor chil- 
dren in the court room while being 
interrogated concerning the family 
situation. Porterfield v. Terminal R. 
Ass’n of St. Louis, 5 S.W.(2d) 447, 
319 Mo. 619 [cert den 49 S.Ct. 20, 278 
US? 6165-73 9 Eds 53 9)» ae) Grane 
or refuse a request for a disclosure of 
the names and addresses of the op- 
posite party’s witnesses. McNeil v. 
Middlesex & B. St. Ry. Co., 123 N.E. 
676, 283 Mass. 254. (15) Permit the 
reading of testimony taken at a coron- 
er’s inquest to be read by the stenog- 
rapher, for the information of coun- 
sel, in the absence of the jury. Wavle 
v. Michigan United Rys. Co., 135 N.W. 
914, 170 Mich. 81. (16) Require a 
diamond to be produced for identifica- 
tion, in the trial of an action to re- 
plevin it, where one of the issues is 
whether the diamond found by de- 
fendant is the one plaintiff lost. 
State ex rel. Murphy v. Henson, 221 
S.W. 135, 205 Mo.App. 289. 
Cross references: 
Control of court proceedings by judge 
in general see Judges § 97. 
Discretion as to: 
Arguments of counsel: 
In general see infra § 248. : 
Regulation of argument see infra 
§§ 262-265. 
Examination of witnesses see Wit- 
nesses [40 Cyc 2406] 
Reception of evidence see passim 
infra §§ 113-245. 
22. Mooney v. Olsen, 22 Kan. 69. 
23. Mooney v. Olsen, supra. 
24. Mooney v. Olsen, supra. 
Recesses or temporary adjourn- 
ments in general see infra § 86. 


25. Kluge v. Northern Pacific Ry. 
Co., 9 P.(2d) 74, 167 Wash. 294. 
26. Frech v. Lewis, 32 Pa.Super. 


279 [rev on other grounds 67 A. 45, 
218 ae 141, 17 LA R.ALUN.S? 1948, 120 
Am.S.R. 864, 11 Ann.Cas. 545]. 

27. N.J.—-Patterson _ v. Surpless, 
ate A. 754, 107 N.J.Law 305, 74 A.L.R. 


N.C.—In re Hinton’ s Will, 104 S.E. 
341, 180 N.C. 206. 

Porto Rico.—Butler v. Sorondo, 28 
Porto Rico 77. 

Tex.—Hargrave v. Fort Worth Ble- 
vator Co., (Commn.App.) 276 S.W. 
426 [rev (Civ.App.) 262 S.W. 868]. 

Vt.—Morse v. Ward, 150 A. 132, 102 
Vt. 4338. 

28. Bean v. Campbell, 35 S.W.(2d) 
862, 237 Kan. 498. See Allen v. Guar- 
ante, 148 N.BE. 461, 253 Mass. 152 
(where it is said that in the ordinary 
case the power and duty of the pre- 
siding judge are adequate, if wisely 
exercised, to see that a fair trial is 
had). 

29. Cal.—Pedro v. Federoff, 247 P 
212, 77 Cal.App. 164. 
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erable latitude in conducting the trial;?° but his 
discretion must not be abused,*! and if abused is 
subject to judicial review.2? The judge is not to 
be restricted to the functions of a mere umpire or 
referee in a_ contest between opposing parties or 
counsel,?* but-is charged by law and conscience with 
the fundamental duty of seeing that truth is es- 
tablished and justice done, under the statutes and 
rules of law designed to bring about such result,** 
and his control of the situation should be manifest 
and complete at all times.?® He should, accordingly, 
see to it, whenever possible without doing violence 
to rules of practice and procedure, that cases are 
heard and disposed of on their merits,?® and, if 
consistent with the orderly administration of jus- 
tice, that proceedure should be favored which will 
result in a determination of the merits of the case.** 
Likewise, the policy of the law favors speedy trials,** 
and in the interests of justice trials should be ex- 
pedited.*® The judge should confine the trial to the 
issues presented, excluding irrelevant matters*® and 
extraneous influences or considerations,#! and he 
must conduct the proceedings on some consistent 
theory,*? on practical lines,*® and rule in accordance 
with his best judgment on every question raised 
which is pertinent to the issues.44 It is also his 
duty to give a case such direction as will prevent a 
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result inconsistent with the law.45 <A ease at law 
cannot be tried on equitable principles,*® nor can 
a jury case be tried by the court, without the con- 
sent of the parties.47 An equitable action tried in 
a court of law must be tried in accordance with the 
practice in jury trials.48 Where it is doubtful wheth- 
er the isstes involved in a case are legal or equitable, 
the judge has the right to direct how the case shall 
be tried,*® subject ‘to correction, on appeal, of an 
error in the mode selected.°° Cross complaints en- 
titling defendant to affirmative relief should be tried 
by substantially the same rules as a complaint.*t 
Steps necessary to be taken to secure the orderly 
conduct of a trial and proper decorum in the court- 
room should be taken by the trial judge in such way 
that the jury may not censure or become prejudiced 
against either of the parties.°? 

Conduct by party or counsel. It has been laid 
down as a general principle that a trial should be 
conducted, in behalf of a party, either by himself 
or by his counsel, and not in part by the one and in 
part by the other,°* and the court may properly re- 
quire a party to elect whether to conduct his action 
or defense himself or to permit it to be conducted 
by his counsel.°+ Where a party is represented by 
counsel, the former should not communicate with or 
send messages to the trial judge;°° and the counsel 


Conn.—Antel v. Poli, 123 A. 272, )Cal.App. 452; U.S. Fidelity & Guar-|;ing to show that anything said in 
100 Conn. 64. anty Co. v. Rochester, (Tex.Civ.App.) | the course of the prayers was such as 

S.D.—Daudel v. Wolf, 188 N.W. 814, | 281 S.W. 306 [aff 288 S.W. 135, 115 | might have influenced the court in de- 
30 S.D. 409. Tex. 404]; Kluge v. Northern Pacific | ciding the case). 

Tex.—Vogt v. Guidry, (Civ.App.) | Ry. Co., 9 P.(2d) 74, 167 Wash. 294. 42. Murphy v. Murphy, 75 P. 60, 
229 S.W. 656; International & G. N. 34 U.S. Fidelity & Guaranty Co.}141 Cal. 471. 
R. Co. v. Duncan, 121° S.W. 362, 55 |v. Rochester, (Tex.Civ.App.) 281:S. 43. Chesapeake & O. N. Ry. Co. v. 
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Tex.Civ.App. 440. 

Wis.—State v. 
603, 196 Wis. 534. 

[a] Inherent power to preserve 
order.—Courts have inherent power 
to preserve order in the court room 
during the conduct of a trial. State 
v. Cannon, 221 N.W. 603, 196 Wis. 534. 

{b] Prohibiting smoking in court 
room.—An admonition by the court 
against smoking in the court room is 
a proper exercise of the court’s duty 
to preserve order and decorum, espe- 
cially when smoking is objected to by 
a juror; and the fact that the matter 
is called to the attention of the court 
by testimony that a female passenger 
in a train operated by defendant in 
the case on trial was nauseated by 
tobacco fumes does not make such ad- 
monition improper aS a comment on 
the evidence or as prejudicial to de- 
fendant. International & G, N. R. Co, 
v. Duncan, 121 S.W. 362, 55 Tex.Civ. 
App. 440. 

[ec] Applause and laughter should 
not be permitted in the trial of a case. 
Vogt v. Guidry, (Tex.Civ.App.) 229 S. 
W. 656. 

30. Co. 
v. McCurry, 181 
Ark. 649. 

Cal.—Minnich v. 
15 P.(2d) 804; Johnston v. Peairs, 3 
P.(2d) 617, 117 Cal.App. 208. 

Idaho.—In re Brown’s Mstate, 15 P. 
(2d) 604. 

Or.—Kitchel v. 
488, 126 Or. 373. ' 

S.D.—Daudel v. 
30 S.D. 409. 


Cannon, 221 N.W. 


Ark.—McCaskey Register 
26 S.W.(2d) 1108, 


Minnich, (App.) 


Gallagher, 270 P. 
Wolf, 1388 N.W. 814, 
Tex.—Smith vy. Norton, 133 S.W. 733, 


63 Tex.Civ.App. 416. 
Wash.—Turner v. Wenatchee Vine- 


ear 'Co:,) 298) FP. 68s, Loz. Wasnw sls 
Kayser v. Foster, 244 P. 708, 138 
Wash. 484. 

31. In re Balzer, 12 F.(2d) 94. 


82. McCaskey Register Co. v. Mc- 
Curry, 26 S.W.(2d) 1108, 181 Ark. 649. 

Review of discretion of judge as to 
conduct of trial see Appeal and Error 
§§ 298, 2781. 

33. Farrar v. Farrar, 182 P. 989, 41 


Bae fafl 283. S5Wek3b, a1 5. hex, 

35. Kluge v. Northern Pacific Ry. 
Co., 9 P.(2d) 74,.167 Wash. 294. 

36. Atchison v. Hulse, 290 P. 916, 
107 Cal.App. 640; Bare v. Parker, 196 
B....280,,.1)1. Cal App. 106s; ~\Karrar Ms 
Farrar, 182 P. 989, 41 Cal.App. 452; 
Pacific Window Glass Co. v. Smith, 
97 P. 898, 8 Cal.App. 762; Roberts v. 
Schlather & Steinmeyer, (Tex.Civ. 
App.) 8 S.W.(2d) 296; U. S. Fidelity 
& Guaranty Co. v. Rochester, (Tex. 
Civ.App.) 281 S.W. 306 [aff 283 S.W. 
135, 115 Tex. 404]. See Vinson y. Los 
Angeles Pac. R. Co., 82 P. 53, 147 Cal. 
479 (applying the rule). 

37. Falvey v. Coats, 47 F.(2d) 856; 
First Nat. Bank v: Federal Reserve 
Bank of Chicago, 231 N.W. 453, 210 
Iowa 521, 69 A.L.R. 1329. 

38. King v. Smith, 146 S.E. 237, 
148 S.C. 419; State v.. Kay, 4 P.(2d) 
498, 164 Wash. 685; City of Baraboo 
v. Excelsior Creamery Co., 177 N.W. 
36, 171 Wis. 242. 

39. Drummond vy. Drummond, 102 
So. 112, 212 Ala. 242; Scofield v. Sco- 
field, 3 P.(2d) 794, 89 Colo. 409; Ben- 
ster v. Bell, 267 P. 792, 88 Colo. 587; 
Schipfer v. Stone, 218 N.W. 568, 219 
N.W. 938, 206 Iowa 328. 

[a] Undue consuimption of time in 
the trial of a cause is subject to reg- 
ulation or restriction in the wise dis- 
cretion of the presiding judge. 
Drummond y. Drummond, 102 So. 112, 
212 Ala, 242. 

Admonishing counsel against undue 
delay or slowness see infra § 98. 

40. KE. W. Woolworth Co. v. Davis, 
41 F.(2d) 342 [cert den 51 S.Ct. 33, 282 
U.S. 859, 75 L.Ed. 760]; Drummond 
Pyar paneer, 102" So. LH2; a2 Ada. 


41. EF. W. Woolworth Co. 
ickson, 127 So. 584, 221 Ala. 5; 
v. Southern Cotton Oil Co., 81 S.E. 
776, 165 N.C. 587. Compare Church 
of God v. Kimbrough, 244 P, 1065, 
120 Kan. 581 (holding that the action 
of the court in permitting persons 
present in the court room to pray 
during the conduct of a trial was not 
reversible error where there is noth- 


v. Hr- 
Starr 


Adams, 269 S.W. 1009, 207 Ky. 668. 
44. Reynolds v. McManus, 117 N. 
W. 667, 139 Iowa 242. 
45. Norfolk & W. Ry. Co. v. Haus- 
Cr, saldh BY 567, Bless ders CC Ara One 
Feely v. Strouse, 43 S.E. 280, 116 Ga. 


“The trial judge is primarily re- 
sponsible for the just outcome of a 
trial. He is not a mere moderator of 
a town meeting, submitting questions 
to the jury for determination, nor 
simply ruling on the admissibility of 
testimony, put one who stands charg- 
ed with full responsibility.” Norfolk 
& W. Ry. Co. v. Hauser, supra. 

46. Darby v. Metropolitan St. R. 


Co.,. 792 N.Y.S, 1053, .%8: App. Div. 634 
47. Garret v. Gault, 13 B.Mon. 
(Ky.) 378. 


Trials by court without jury in gen- 
eral see infra §§ 980-1169. 

48, Summers v. Greathouse, 87 
Ind. 205 

Subniission of issues to jury in suit 
in equity see Equity §§ 721-741. 

49. Duncan v. Duncan, 126. S.E. 
GS) LS ly is, Or hao.oon wg 


50. Duncan vy. Duncan, supra. 

51. Wadkins v. Hill, 7 N.E. 258, 106 
Ind. 548; Conger v. Miller, 4 N.E. 
300, 104 Ind. 592. 

Cross complaints generally see 


Pleading §§ 380-391. 

52. Ogren v. Rockford Star Print- 
ing Co., 123 N.E. 687, 288 Ill. 405. 

53. Newton vy. Ricketts, .2 Phil. 
624, 22 Hng.Ch. 624, 41 Reprint 1084; 
Moscati v. Lawson, 1 M.&Rob. 454, 174 
Reprint W66, 41. :.C.&P. o32is-S2- RuCerins 
485, 173 Reprint 14; Shuttleworth v. 
Nicholson, 1 M.&Rob. 254, 174 Re- 
Nia 87. 

[a] Where one of two coparties 
appears in person the other cannot be 
heard by counsel, or have the trial 
conducted by counsel in his behalf. 
Newton v. Ricketts, 2 Phil. 624, 22 
Eng.Ch. 624, 41 Reprint 1084. 

Right of party to appear in his own 
behalf see Attorney and Client § 12 
text and note 44. 

54 Abert v. Berry, 8 Ky.Op. 343. 

55. Welch & .Co, v.. Central San 
Cristobal, 7 Porto Rico Fed. 415. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is entitled to control the conduct of the trial even 
as against the wishes of his client.5° 
Change of presiding judge during trial. 
where it is prohibited by statute,®7 a change of the 
presiding judge during a trial is not a fatal irregu- 
larity, unless actual prejudice results to a party by 


reason thereof.°§ 


[§ 63] B. Presence of Judge.5° 
rule, it is the duty of a judge presiding at a trial 
to be present in court from the opening of the trial 


eee Steinheimer v. Coleman, 39 Ga. 
[a] Rule applied.—Where a party 


is testifying, a proper objection made 
by his counsel to a question put to 
him must be sustained, even though 
the client desires or is willing to an- 
Swer the question. Steinheimer v. 
Coleman, 39 Ga. 119. 

Authority of attorney to control lit- 
igation in general see Attorney and 
Client § 147. 

57. See statutory provisions. 

[a] Implied prohibition.—Under a 
statute providing that in all actions 
and proceedings “except in the trial 
of causes where the trial has already 
commenced,” where the judge who 
should be present at any hearing is 
not:so present any judge of the same 
judicial district shall act in his place, 
the quoted words impliedly prohibit a 
change of judges after a trial has 
commenced, and, where the judge be- 
fore whom the trial was commenced 
is unable to be present another judge 
has no power to continue the tital in 
respect of any material matters, as 
distinguished from making an ad- 
journment, or discharging a jury 
which has failed to agree, or receiv- 
ing a verdict, or discharging the jury 
because of the absence of the judge 
before whom the trial was commenc- 
ed. Rossman vy. Moffett, 77 N.W. 960, 
75 Minn. 289. 

58. Hedrick v. Bell, 84 Ill.App. 523. 

59. At place of view or inspection 
by jury see infra § 90. 

In criminal prosecutions see Crim- 
inal Law §§ 2061-2065. 

60. Ark.—Fordyce v. Key, 84 S.W. 
797, 74 Ark. 19. 

Ga.—Horne v. Rogers, 35 S.E. 715, 
110 Ga. 362, 49 L.R.A. 176. 

Ill. City of West Frankfort v. A. 
C. Marsh Lodge, No. 496, I. O. O. F., 
Pa beN HS Atte 3tb> Tha e2; » Lottts) Vv. 
Chicago Rys. Co., 127 N.E. 654, 293 
Till. 475 [rev 212 Ill.App. 659]; 
v. O’Hare, 70 N.E. 1056, 209 Ill. 
Gross v. Johnson, 248 I1l.App. 5 

Ind.—Merchants’ Nat. Bank 
Massillon, Ohio, v. Nees, 110 N.E. 
112 N.E. 904, 62 Ind.App. 290. 

Iowa.—Allen v. Ames, etc, R._ 
76 N.W. 848, 106 Iowa 602. 

Mo.—Putnam v. Boyer, 158 S.W. 
861, 863, 173 Mo.App. 394 [quot Cyc]; 
Nichols v. Metzger, 43 Mo.App. 607; 
Brownlee v. Hewitt, 1 Mo.App. 360. 

N.Y.—L. M. Booth Co. v. People’s 
Tee &* Fuel. Co., 156 N.Y.S. 134, 92 
Misc. 433; Carroll v. Blum, 157 N.Y. 
SER 

Okl.—Peters Branch of Internation- 
al.Shoe Co. v. Blake, 176 P.. 892, 74 
OKIE OF, 

Or.—Olson v. Saxton, 169 P. 119, 86 
Or. 670. 

S.D.—O’Connor v. Bonney, 221 N.W. 
521, 524. 

Tex.—Dehougne v. Western Union 
Tel. Co. (Civ.App.) 84 S.W, 1066. 

Wis.—Berrafato v. Exner, 216 N.W. 
165,0 194 Wis: 149; Caryl v. ‘Buch- 
mann, 187 N.W. 993, 177 Wis. 241; 
Smith v. Sherwood, 70 N.W. 682, 95 
Wis. 558. 

And see cases infra notes 61, 62. 


‘Tt is the duty of the trial judge ! 


to remain in the courtroom through- 
out the whole of the trial while any 
part of the trial is proceeding. The 
presiding judge is an integral part 
of the trial court, and ought not to be 
absent for any period while the triai 
is proceeding.” O’Connor v. Bonney, 
supra. 
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until its close,®° including the time when counsel 


are making their arguments or summations,°* and 


Exeept 


As a general 
D> 


“The absence of the trial judge dur- 
ing the course of a trial, civil as well 
as criminal, not only opens the way 
for, but invites, abuses and miscon- 
duct that may obstruct and defeat a 
fair and impartial hearing and deci- 
Sion of the case and pervert the ad- 
ministration of the law to injustice, 
and such conduct on the part of the 
judge is always detrimental to the 
decorum and dignity of a judicial tri- 
bunal.” Wells v. O’Hare, 70 N.E. 
1056, 1058, 209 Ill. 627, 637. 

[a] Actual, personal presence of 
judge (1) in the court room is proper 
at all times when business is being 
transacted in the court, whether the 
impaneling of a jury, the taking of 
evidence, the argument of the case, 
or any other thing which must take 
place in open court, and he should 
not leave the court room while an 
argument to the jury is in progress 
or any other judicial business is in 
process of being transacted. City of 
West Frankfort v. A. C. Marsh Lodge, 
INO. 296,51) Ol OEY 145 SN. Be 71a 35, 
fll. 32. (2) “The better practice re- 
quires the visible presence of a pre- 
siding judge, that he may be within 
hearing distance at all times during 
the actual progress of the trial.” 
Merchants’ Nat. Bank of Massillon, 
Ohio, v. Nees, 110 N.E. 73, 76, 112 N. 
E. 904, 62 Ind.App. 290. 

[ob]. Remaining on bench.—The 
judge presiding at a trial should at 
all times remain in the court room 
during the trial of a case, and pref- 
erably should remain upon the bench, 
the place where he belongs. Caryl v. 
Neapers 187 N.W. 9938, 177 Wis. 


[c] Sending out jury and parties 
to make physical examination of 
plaintiff (1) out of the presence of the 
judge is highly improper. Hordyce 
v. Key, 84 S.W. 797, 74 Ark. 19. (2) 
The error in such procedure is not 
cured by the court’s offer to retire 
with the jury and parties for another 
examination. Fordyce v. Key, supra. 
(3) The mere fact, however, that the 
examination is made in another room 
than ithat in which the judge is seated 
on the bench does not make the pro- 
ceedings improper as being done out- 
side the presence of the court, where 
the judge is so near the door to such 
other room that any objection could 
be made as readily as if the proceed- 
ings were taking place in the court 
room with the jurymen in their usual 
seats. Sheldon v. Wright, 67 A. 807, 
80 Vt. 298. (4) Examination of per- 
son and demonstration of injuries of 
plaintiff see infra § 88. 

{d] Directing taking of testimony 
before stenographer.—lIt is improper 
for the trial judge to vacate the bench 
during the ttrial and direct the par- 
ties to present their testimony before 
the court stenographer. Olson vy. 
Saxton, 169 P. 119, 86 Or. 670. 

[e] Attempt to preside over two 
trials at same time.—The conduct of 
a judge in repeatedly absenting him- 
self from a trial, being held in his 
chambers, while attempting to pre- 
side over it and also over another 
trial being held at the same time in 
the court room, is improper and not 


permissible. Gross v. Johnson, 248 
Tll.App. 531. 
61. Ill.—-City of West Frankfort 


Vv ALG. “Marsh lodge, No: 496, L. O: 
Ome T4a5UNehe Cldfoko Lu 82) Inoktus 
v. Chicago Rys. Co., 127 N.E. 654, 293 
Ill. 475 [rev 212 Ill.App. 659]. See 


to be present or readily accessible while the jury 
is out deliberating upon its verdict,®? and, if he finds 
it necessary to absent himself from the court when 
a trial is in progress, he should suspend all proceed- 
ings until he has returned.®* 
the absence of the judge, at least for any consid- 
erable period of time, during the conduct of a trial 
has been held to be reversible error,®* except where 


By some authorities 


Wells v. O’Hare, 70 N.E. 1056, 1058, 
209 Ill. 627 (where it was said, “We 
feel impelled to say that such prac- 
tice [of the judge absenting himself 
during argument of counsel] merits 
the most emphatic disapproval’). 

Ind.—Merchants’ Nat. Bank of 
Massillon, Ohio, v. Nees, 110 N.E. 73, 
112 N.E. 904, 62 Ind.App. 290. 

Ky.—Dulaney v. Sebastian’s Adm’r, 
39 S.W.(2d) 1000, 239 Ky. 577. 

Mich.—Spencer v. Johnson, 142 N. 
W. 582, 176 Mich. 278; Prine v. Sing- 
er Sewing Machine Co., 142 N.W. 377, 
176 Mich. 300. 

Mo.—Brownlee v. Hewitt, 1 Mo.App. 

360. 
’ N.Y.—Ciccolini v. Vocafilm Corpo- 
ration of America, 236 N.Y.S. 766, 227 
App.Div. 731 [mod 2386 N.Y.S. 577, 227 
App:Div; |) e736, and. rev) von; other 
grounds 171 N.E. 794, 253 N.Y. 588]; 
Aronson vy. Bass, 229 N.Y.S. 201, 224 
App.Div. 667; L. M. Booth Co. v. Peo- 
ple’s Ice & Fuel Co., 156 N.Y.S. 134, 
92 Misc. 433; Stein v. Bauman, 157 
N.Y.S. 10. 

Okl.—Peters Branch of Internation- 
al Shoe Co. v. Blake, 176 P. 892, 74 
Ok1. 97. 

S.D.—O’Connor v. Bonney, 221 N.W. 
521; Poe v. Arch, 128 N.W. 166, 26 
Seip Palle 

‘Tt is as much the duty of a judge 
to preside over the argument of a. 
cause to a jury as it is to listen to the 
evidence. His interference in either 
case may be needed at any moment, 
and great injustice may be, and is 
often, done and suffered by his ab- 
sence at that critical time.” Brown- 
lee v. Hewitt, 1 Mo.App. 360, 368. 

[a] Sending jury and counsel out 
of court room for argument, so that 
the judge is not present at the argu- 
ment, but is enabled to proceed with 
the next case for trial, is an improper 
practice. Brownlee v. Hewitt, 1 Mo. 
App. 360 

Arguments of counsel in general 
see infra §§ 259-268. 

62. Berrafato v. Exner, 216 N.W. 
165,,194 Wis..149. Compare French 
v. Seamans, 48 N.Y.S. 9, 21 Misc. 722 
[rev on other grounds 50 N.Y.S. 776, 
27 App.Div. 612] (holding that the 
departure of the judge from the court 
and his going home to another city, 
while the jury was out deliberating 
upon its verdict, did not dissolve the 
court, but simply suspended its busi- 
ness until such time as the jury 
should be ready to announce its ver- 
dict). 

{a] Until verdict of jury is re- 
turned (1) a trial cannot be said to 
have terminated, so as to relieve the 
judge from the duty to be present, and 
while the jury is out the judge should 
be easily available. Berrafato v. Eix- 
ner, 216 N.W. 165, 194 Wis. 149. (2) 
So the judge should not leave the 
place where the court is held, and go 
to another city or town, while a jury 
is out deliberating upon its verdict. 
Berrafato v. Exner, supra. 

63. City of West Frankfort v. A. 
C. Marsh Lodge, No. 496, I. O. O. F., 
Lad) INVER. ol, edd: Moe om ulnccny. 
Chicago Rys. Co., 127 N.B. 654, 293 ll. 
475 [rev 212 Ill.App. 659]; Wells v. 
O’Hare, 70 N.B. 1056, 209 Ill. 627; 
Putnam v. Boyer, 158 S.W. 861, 863, 
173 Mo.App. 394 [quot Cyc]. 

64. Ill—Loftus v. Chicago Rys. 
Co., 127 N.E. 654, 293 Til. 475 [rev 212 
Ill.App. 659]; Gross v. Johnson, 248 
Tll.App. 531. See Wells v. O’Hare, 
70 N.H. 1056, 209 Ill. 627 (dictum). 
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the absence of any prejudice resulting therefrom is 
admitted®® or affirmatively shown;°* but according 
to other authorities a brief absence of the judge from 
the court room,®* particularly where he designates 
a member of the bar to preside in his absence,°® 
or his retirement to an adjoining room or the cor- 
ridor, if he can see and hear what is taking place in 
court,°® is not ground for reversal, unless actual 
prejudice or clearly improper occurrences are 
shown,‘ and it has been held that the absence of 
the judge is not ground for reversal where the par- 
ties consent thereto." 

Judge asleep. It has been held that the mere fact 
that, during the progress of a trial, the judge pre- 
siding falls asleep on the bench for a few minutes is 
not ground for reversal, where no prejudice to either 
party is shown to have resulted.*? 

[§ 64] C. Publicity of Proceedings’*—1. In Gen- 
eral. Statutes in most, if not all, jurisdictions pro- 
vide in general terms that trials shall be publi, or 
be held in open court.*4 Notwithstanding such stat- 
utes, the courts possess inherent power ‘to regulate 
the admission of the public to the court room while 
a trial is in progress so that their presence shall 
not interfere with the administration of justice,’° 
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as by excluding those who come after the room is 
filled*® or those interfering with the orderly con- 
duct of the trial;7* and the judge presiding may, in 
his discretion, exclude the pubhie from the court room 
during a trial for reasons of public policy.** In the 
absence of such general exclusion, however, particu- 
lar individuals, not being witnesses’? or members 
of the jury,®° may not be sent out of the court room 
or excluded therefrom, where there is room for them 
and they have been guilty of no misconduet or breach 
of decorum.*? 

Newspaper reporters may be ejected or exeluded 
from the court room during a trial if necessary to 
secure an impartial trial.°? 

Statute providing for: private trials of issues of 
fact in certain actions does not authorize the court 
to sorpid in such eases the publication of the testi- 
mony.® 

[§ 65) 2. Presence of Bystanders and Interested 
Persons.** So long as proper decorum is preserved, 


_there is nothing to prohibit a friend of counsel from 


attending a public trial and- advising with counsel 
as to the qualifications of jurors.8®° The wife or 
children of a party should not be permitted to be 
present at.a trial where under the circumstances their 


Mo.—Brownlee v. Hewitt, 1 Mo. 
App. 360 

IS eI M. Booth Co. v. People’s 
ieee uel Coy. 1560 NOY Soy i347 92 
Mise. 433; Stein v. Bauman, 157_N. 
Y.S. 40. See Ciccolini v. Vocafilm 
Corporation of America, 171 N.H. 794, 
253 N.Y. 588 (holding that a judg- 
ment may be reversed, because of the 
judge’s absence, as a matter of dis- 
cretion, but not as a matter of law, 
no error of law being involved). 

Tex.—Dehougne v. Western Union 
aoreetaph Co.,. (Civ.App.) 84 S.W. 

66. 

Wis.—Smith v. Sherwood, 70 N.W. 
682, 95 Wis. 558. 

[a] Proceedings in judge’s ab- 
sence as coram non judice:—The ac- 
tual and personal presence of the 
judge is one of the essential elements 
in the constitution of a court, and 
anything which may be done in the 
court room during the absence of the 
judge is coram non judice. City of 
West.Frankfort v. A. C. Marsh Lodge, 
No. 496, I. O. O. F., 145 N.B. 711, 315 
Tll. 32. See to same effect L. M. Booth 
Co. v. People’s Ice & Fuel Co., 156 


N.Y.S. 134, 92 Misc. 433. 

65.7 Carroll) vi) Blume 157 NoY.S. 7. 

66. Wells v. O’Hare, 70 N.E. 1056, 
209 Ill. 627; Gross v. Johnson, 248 
Tll.App. 531. 

67. Chicago City R. Co. v. Ander- 
son, 93 Ill.App. 419 [aff 61 N.E. 999, 


193 Ill. 9]; Western Union Telegraph 
Co. v. Lewelling, 58 Ind. 367; Mer- 
chants’ Nat. Bank of Massillon, Ohio, 
v. Nees, 110 N.B. 73, 112 N.H. 904, 
62 Ind.App. 290; Allen v. Ames, etc., 
R. Co., 76 N.W. 848, 106 Iowa 602; 
Texas Power & Light Co. v. Central 
Texas Battery Co., (Tex.Civ.App.) 256 
S.W. 644; Dehougne v. Western Un- 
ion Telegraph Co., (Tex.Civ.App.) 84 
S.W. 1066. 

68 Kruse v. St. Louis, I M. & 8S. 
RY, ©o:. too, 8; WV. 641,097 Arke dts 
Western Union Telegraph Co. v. Lew- 
elling, 58 Ind. 367. Compare Nichols 
v. Metzger, 43 Mo.App. 607 (holding 
that it is improper for a judge to ab- 
sent himself, and he has nao power 
to delegate his duties or authority to 
a member of the bar or another, but 
where the: parties consent to such 
course of action they cannot after- 
ward complain). 

Delegation of judge’s power in gen- 
eral see Judges § 84. 

69. Chicago City R. Co. v. Creech, 
69 N.H. 919, 207 Ill. 400; Poe v. Arch, 
P28 NeW lOO, 20K. Ws 29 lke Caryl fy: 


Buchmann, 187 N.W. $93, 177 Wis. 
241. Compare Sheldon v. Wright, 67 
A. 807, 80 Vt. 298 (holding that no 
prejudicial error results where the 
jury and parties are sent into the 
judge’s room to -make a physical ex- 
amination, where the judge is seated 
outside his room but so close to the 
door thereof that he can hear any ob- 
jection as well as if the whole pro- 
ceeding were had in the court room 
as usual). 

70. Fordyce v. Key, 84 S.W. 797, 
74 Ark. 19. 

71. Gorham v. Sioux City Stock 
Yards Co., 92 N.W. 698, 118 Iowa 749; 
Nichols v. Metzger, 43 Mo.App. 607; 
Texas Power & Light Co. v. Central 
Texas Battery Co., (Tex.Civ.App.) 
256 S.wWw. 644, Compare Peters 
Branch of International Shoe Co. v. 
Blake, 176 P. 892, 74 Okl. 97 (holding 
that unless exception is taken to the 
act of the judge in absenting himself 
it will be deemed waived). But see 
Brownlee v. Hewitt, 1 Mo.App. 360 
(holding that consent does not justify 
the absence of the judge, for such 
consent is worthless, being extorted 
from counsel, who are in such posi- 
tion that they cannot refuse it, under 
the fear of being prejudiced before 
the judge or jury). 

[a] Presumption of consent.—It 
will be presumed that the judge ab- 
sented himself with consent of coun- 
sel, in the absence of proof to the con- 
trary. Gorham v. Sioux City Stock 
Yards Co., 92 N.W. 698, 118 Iowa 749. 

72. Chicago City R. Co. v. Ander- 
son, 93 Ill.App. 419 [aff 61 N.E. 999, 
Cools Ie 

73. Publicity of trial of: 
Criminal prosecutions see Criminal 

Law § 2052. 

Equitable proceedings see Equity §§ 

684, 685. 

74. See statutory provisions. 

[a] Purpose of statutes providing 
for a public trial is to avoid the abus- 
es that arose out of star chamber pro- 
ceedings, not to feed idle curiosity. 
Bloomer v. Bloomer, 221 N.W. 734, 197 
Wis. 140. 

[b] What constitutes “open court”, 
—(1) There is no violation of a stat- 
ute requiring trials to be had in open 
court where, during the course of the 
trial of another case, the judge has 
a jury, which had retired to deliber- 
ate, brought into the court room on 
their request for further instruction, 
and seated outside the bar of the 
court, where the further instruction 


is given, although no announcement 
of the proceeding has been made in 
the court room and the attorneys for 
the parties have not been notified and 
are not, present, the proceeding being 
in the court room at a time when 
court is in session, and being suffi- 
ciently open that all persons interest- 
ed may see and hear all that occurs. 
Gillham v. St. Louis Southwestern 
Ry. Co. of Texas, (Tex.Civ.App.) 241 
S.W. 512. (2) Hearings or proceed- 
ings had before the judge in a small 
room, ordinarily used as his private 
room, communicating with the usual 
court room by a door which is kept 
open, are not had in open court, al- 
though the public has access to the 
small room as well as to the regular 
court room. Kenyon v. Eastwood, 57 
Lid.Q. Bo 455... .03)ee “Open. courtaam 
general see Open § 2 text and note 87. 

75. Bloomer v. Bloomer, 221 N.W. 
734, 197 Wis. 140. 

76. Bloomer v. Bloomer, supra. 

77. Bloomer v. Bloomer, supra. 

Power and duty cf judge to main- 
tain decorum see supra § 62 text and 
note 29. 

78. Taylor v. Industrial Ins. Com- 
mission of Washington, 206 P. 973, 
120 Wash. 4. See Bloomer y. Bloom- 
er, 221 N.W. 734, 197 Wis. 140 (ap- 
plying the rule). 

[a] Party cannot complain that, 
by reason of an order of the judge ex- 
cluding news gatherers during part of 
the trial of a divorce suit, the details 
of tthe parties’ marital troubles were 
not spread before the public. Bloom- 
er v. Bloomer, 221 N.W. 734, 197 Wis. 


140. 
79. Exclusion of witnesses see in- 
fra §§ 127-136. 

Lee Exclusion of jury see infra § 
tele 
Sl. 
mission of Washington, 
120 Wash. 

[a] Talesmen, not members of the 
jury in the case on trial, may not be 
sent out of the court room during the 
argument of a motion, so long as the 
general public has not been excluded 
for reasons of public policy. Taylor 
v. Industrial Ins. Commission of 
Washington, 206 P. 973, 120 Wash. 4. 

82. Ogren v. Rockford Star Print- 
ing. .Co., 123. N.E. 587, 238. Ts. 405: 

83. In re Shortridge, 34 P. 227, 99 
Cal. 526, 37 Am.S.R. 78, 21 L.R.A. 755. 

@4. Misconduct of bystanders see 
infra §§ 109, 110. © 

85. Pan American Petroleum Cor- 


Taylor v. Industrial Ins. Com- 
206, Po. 973, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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presence is caleulated to create sympathy or preju- 
dice in the minds of the jury;8® but it has been 
held that at the trial of an action for wrongful 
death, brought by the personal representative of 
the decedent, the widow and children of the latter 
are entitled to be present, as persons interested in 
Ordinarily the court has 
diseretion to determine whether such persons may 
be present or shall be excluded from the court room 


the result of the suit.87 


during the trial.§§ 
[§ 66] D. Presence of Parties 


A party to an action has the right to be present at 
the trial thereof,®® either by himself or by his attor- 


pereueg v. Pate, 138 So. 349, 162 Miss. 
638. 

86. Barnett v. Noble, 155 Ill.App. 
129. See Merrill v. Tinkler, 125 N.W. 
717, 160 Mich. 575 (recognizing the 
rule, but holding that no prejudice 
results from the presence of a child 
of plaintiff where it does not appear 
that any juror knew the child be- 
longed to plaintiff, and no reference 
to it was made in the jury’s presence). 

[a] In personal injury action, 
where the evidence discloses that 
plaintiff is a laboring man earning 
from a dollar and a half to two dol- 
lars per day, it is error for the court 
to refuse, on motion, to exclude plain- 
tiff's wife and four children from the 
courtroom, since their presence dis- 
closes to the jury that they are de- 
pendent upon plaintiff and is calculat- 
ed to appeal to the jury’s sympathies. 
Barnett v. Noble, 155 IllApp. 129. 

Presence of widow and children at 
trial of death action as persons in- 
terested in suit see infra § 66. 

87. Odlum v. Corn Products Refin- 
ing Co., 173 I1].App. 348; Louisville & 
N. R. Co. v. Kelly, 38 S.W. 852, 40 S. 
W. 452, 100 Ky. 421,19 Ky.L. 69. See 
Cincinnati, H. & D. Ry. v. Tafelski, 
31 OhioCir.Ct. 643 [aff 94 N.B. 11038, 
83 OhioSt. 477] (to same effect, al- 
though suggesting the very young 
children might well be excluded). 

{a] Where widow is administra- 
trix.—In an action brought by the 
widow of a decedent, as administra- 
trix of his estate for his wrongful 
death, plaintiff's children may prop- 
erly accompany her to, and be pres- 
ent in, the court room during the 
trial, even though evidence that the 
decedent left infant children would 
not be admissible on account of its 
tendency to enlist the sympathies of 
the jury. Louisville & N. R. Co. v. 
Kelly, 38 S.W. 852, 40 S.W. 452, 100 
Koya 4217119 Koy: 69. 

Presence of: 

Child in bastardy proceedings see 

Bastards § 125. 

Wife and children where calculated 
to create prejudice or sympathy see 

supra § 64 


gs. Cincinnati, H. & D. Ry. v. Taf- 
elski, 31 OhioCir.Ct. 643 [aff 94 N.H. 
1103, 83 OhioSt. 477]. 
89. Cross references: 
Absence of: 
Defendant or his attorney as 
ground for default see Judgments 
§ 371. 


Plaintiff or his attorney as ground 
for dismissal see Dismissal and 
Nonsuit § 111. : 

Exclusion of party as witness see in- 

fra § 132. 

Presence: 
At particular steps in trial: 
Communications to jury after re- 
tirement see infra §§ 833, 839. 

Delivery of instructions to jury 
see infra § 563. 

Reception of verdict see infra § 
858. 

Rendition of judge’s decision see 
infra § 1062. 

In criminal prosecutions see Crim- 
inal Law §§ 2066-2074, 2078, 2112. 

Of interested persons not parties 
see supra § 65. 

90. D.C.—District of Columbia v. 
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attorney?® 


[64 C.J.] 69 


ney,®! so that it is improper to proceed to trial in 
the absence of a party who is not represented,” 
unless he waives the right. to be present by vol- 
untarily absenting himself or otherwise.?? 
ing to some authorities, where either party®* or his 
is absent from court at the time for which 
a case has been set for trial, the judge presiding 
may in his diseretion permit the adverse party to 
proceed to trial, provided that, if the ease is reached 


Acecord- 


sooner than was expected, proper notification should 


or Attorneys.*® 


Flagg, 42 App.D.C. 73. 
= Gin v. Johnson, 248 Ill.App. 

Ind.—Ziegler v. Funkhouser, 85 N. 
BE. 984, 42 Ind.App. 428. 

Ky.—Louisville & N. R. Co. v. Kel- 
ly, 38 S.W. 852, 40 S.W. 452, 100 Ky. 
421, 19 Ky.L. 69. 

Mo.—Bryant v. Kansas City Rys. 
Co., 228 S.W. 472, 286 Mo. 342. 

Ohio.—Fast Ohio Gas Co. v. Van 
Orman, 179 N.E. 147, 41 OhioApp. 56. 

Philippine.—Lavitoria v. Judge of 
the Court of First Instance of Taya- 
bas, 32 Philippine 204; Paez v. Ber- 
enguer, 8 Philippine 454. 

Porto Rico.—Matienzo v. Cancio, 23 
Porto, Rico 250. 

See Maxlip Realty Corp. v. Loesch, 
187 N.Y.S. 135 (recognizing the rule, 
and holding that defendant has a 
right to be present at a _ hearing 
where testimony is taken on a motion 
to set aside and impeach a verdict on 
aceount of a juror’s misconduct, but 
has no right to be present at a hear- 
ing to determine whether the juror 
was guilty of misconduct involving a 
contempt of court). 

{a] Sick or crippled plaintiff un- 
able to testify.—(1) In an action by 
a four year old boy to recover for in- 
juries necessitating the amputation 
of his leg, the plaintiff has a right to 
remain in the court room during the 
trial, although he is too young to tes- 
tify and although he necessarily was 
using crutches, and it was not error 
to permit ithe jury to see him in and 
about the court room, if no attempt 
was made to parade him before the 
jury. Bryant v. Kansas City Rys. Co., 
228 S.W. 472, 286 Mo. 342. (2) Plain- 
tiff in a personal injury action, being 
entitled as plaintiff to be present at 
the trial, is properly permitted to be 
brought into the court room although 
she is unable to come and unable to 
testify. East Ohio Gas Co. v. Van Or- 
man, 179 N.E.'147, 41 OhioApp. 56. 

[b] Representative of corporation 
(1) which is a party to an action is 
entitled to be present at the trial. 
District of Columbia v. Flagg, 42 App. 
D.C. 73. (2) So, where the District 
of Columbia is a party, its representa- 
tive is rightfully allowed to be pres- 
ent, and cannot be excluded from the 
court room. District of Columbia v. 
Flagg, supra. 

Adjournment pending trial to await 
arrival of party see infra § 86. 

91. lLavitoria v. Judge of the Court 
of First Instance of Tayabas, 32 Phil- 
ippine 204. 

Conduct of trial by party or by 
counsel see supra § 62. 

92. Arnold v. Fort Worth & D. S. 
P. Ry. Co., (Tex.Civ.App.) 8 S.W.(2d) 
298. See McMunn, v. Lehrke, 155 P. 
473, 29 Cal.App. 298 (holding that, 
under a statute providing that when 
an attorney of record ceases to act 
the client, before any further pro- 
ceedings against him, must be requir- 
ed by the adverse party, by written 
notice, to appoint a new attorney, the 
court is in error in proceeding to trial 
of a case wherein an affidavit was 
presented showing that defendant's 
original attorney of record no longer 
represented him, and defendant was 
not present or represented at the trial, 


be given and a reasonable time to reach the court 
allowed ;°* but it has been held that where defendant 
has interposed no counterclaim, it is error to proceed 


and no notice to appoint a new at- 
torney had been given him). Com- 
part Ralph v. Southern Ry. Co., 158 
S.E. 409, 160 S.C. .229 (holding that, 
by a parity of reasoning, it is improp- 
er for the judge to obtain evidence by 
a view of the locus in the absence of 
the parties and without notice). 


93. Matienzo v. Cancio, 23 Porto 
Rico 250. 
94. Fla.—W. T. Hadlow Co. v. Sar- 


gent, 54 So. 1003, 61 Fla. 263; Flour- 
noy v. Munson ‘Bros, Co., 41 So. 398, 
51 Fla. 198. 

Ill.— Baldwin Co. v. Darnell, 213 Ill. 
App. 589. 

Kan.—Comstock-Castle Stove Co. v. 
Galland, 49 P. 690, 6 Kan.App. 831. : 
Ky.—Clolinger v. Callahan, 263 S. 

W. 700, 204 Ky. 33. 

La.—Saucier v. McLean, 125 So. 163, 
12. La:App. 158; _C.. Cc. Elmer, Tank 
Boiler Co. v. Art Cleaner & Dyers, 118 
Sor 7735.9) la.Apps Ss eCl1Ge Himer 
Tank Boiler Co. v. Art Cleaner & Dy- 
ers, 8 La.App. 728. 

N.J.—De Salvio v. Raffone, 143 A. 
822, 6 N.J.Mise. 1080 [aff 147 A. 908, 
106 N.J.Law, 236]. 

N.Y.—Gaskell v. Cowan, 35 N.Y.S. 
Tl, 14 Misc) .254: 

N.D.—Johannes v. Coghian, 137 N. 
W.. 822, 23 N.D. 588. 

Okl.—MecCandless v. Childs, 239 P. 
254, 113 Okl. 97; North v. Hocker, 172 
Bee OS Ohlone! 06s 

Pa.—Silberman v. Ratner, 157 <A. 
632, 103 Pa.Super. 424. D 

(Civ, 


Tex.—Gambrell_ v. 
App.) 274 S.W. 161. 

Compare Anderson v. Royal High- 
landers, 193 N.W. 640, 195 Towa 1252 
(holding that where a reply, which 
was necessary to place a case fully 
at issue, was filed on the morning of 
the day set for trial, so that the clerk 
could not have mailed defendant’s at- 
torney a copy of the reply, as required 
by statute, in time for him to receive 
it before the trial, it was error to 
proceed with the trial in the absence 
of defendant and his attorney). 

_ 95. Fla.—American Tie & Timber 
Gee v. Washington, 57 So. 201, 62 Fla. 
aVayee 

_ Kan.—Towne Mfg. Co. v. Allvine 
Dairy. (Co.5 296 pP a vl eloe, misc G lates 
Buchanan y. Fireman’s Ins. Co. of 
Newark, N. J., 146 P. 411, 94 Kan. 132. 

La,—C. C. Hlmer Tank Boiler Co. 
v. Art Cleaner & Dyers, 118 So. 773, 
9 La.App. 5. 

Neb.—Kyle v. Chase, 16 N.W. 821, 
14 Neb. 528. 

Pa.—Silberman v. Ratner, 157 <A. 
632, 103 Pa.Super. 424: Gorman v. 
Sullivan, 84 Pa.Super. 161. 

Tex.Honse v. Fora, (Civ.App.) 
258 S.W. 527; Smith v. Norton, 133 
S.W. 7338, 63 Tex.Civ.App. 416. 

Compare Matienzo v. Cancio, 23 
Porto Rico 250 (holding that it was 
error to take testimony in the absence 
of defendant’s attorney, where his 
absence was due to a failure of plain- 
tiffs attorney to call for and convey 
him to the place where the testimony 
was being taken, as he had stipulated 
he would do). 

Right to be represented by counsel 
in general see infra § 246. 

96. Kyle v. Chase, 16 N.W. 821, 
14 Neb. 528; Wasson v. Palmer,.14N.. 
W. 171, 13 Neb. 3876. 


Bruce, 
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to trial and judgment in the absence of plaintiff,** a 
dismissal being proper in such ease.°S The night of 
the trial judge to question a witmess®® may be exer- 
eised In the absence of counsel, where the latter on 
his return is given an opportunity to examine the wit- 
ness;? and the court may direet counsel to proceed, 
and impanel a jury, in the absenee of his chent,? or 
in the absence of the adverse party or his counsel.* 

[§ 67] B. Appointment and Services of Stenog- 
rapher.* Statutes relating to the trial of actions 
eommonly provide for the takimg down and record- 
ine by an official stenographer or reporter of the 
evidenee and proceedings at a trials Where such 
provision has been made the stenographer or reporter 
should be in attendanee at the trial, the same as any 
other officer of the court,® and should be used for 
the perpetuation of testimony in proper form;* but, 
unless prejudice is shown to have resulted there- 
from, the failure of the court to have a stenog- 
rapher present or to appomt one to act is not re- 
versible error,S except where the statute otherwise 
provides. Similarly, the stenographer or reporter 
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should be present throughout the whole trial, except 
during any part thereof which is not required to be 
reported ;?° and it has been held that the absence of 
the stenographer from the court room during a part 
of the trial renders the proceedings had in his ab- 
sence erroneous,?! but there is also authority to the 
contrary.‘2, Where the statute contemplates that 
either a verbatim record shall be made by a stenog- 
rapher or that the court or counsel shall prepare 
such statement of facts as may be needed for an 
appeal, a record should be made of all or none of 
the testimony,?* and so a request to have the testi- 
mony redueed to writing, if not made at the begin- 
ning of the trial, is properly refused.1+ The stenog- 
rapher should take down and make a record of all 
such matters and remarks as the statute may re- 
quire,?> and a failure to take down any part there- 
of is reversible error!® except where it is clear that 
nothing prejudicial to the complaining party has been 
omitted.1* Matters other than those required by 
statute need not be taken down by the stenog- 
rapher,?S and a request that he do so is properly de- 


[§§ 66-67 


37. Diment v. Bloom, 692 N.W. 700, 
Minn. 111: Keator v. Glaspie, 47 

NW. 52, 44 Minn. 448; Vail v. Wright, 

3 N.J.Law 681. 

See cases supra note $7. 

Absence of plaintiff or attorney 
from trial as ground for dismissal 
see Dismissal and Nonsuit § 111. 

$9. See Witnesses [40 Cye 2439]. 

1. Chicago City R. Co. v. Ander- 
son, 61 N.E. $89, 193 Tl. 9 [aft 93 Tl. 
App. 4191. 

2. Culley v. Walkeen, 45 N.W. 368, 
$0 Mich. 443. 

Impaneling jury in general see Ju- 
ries §§ 485-491. 

S Kincade v. Peck, 158 NW. 480, 
183 Mich. 207; MeFern vy. Gardner, 
87 SW. 972, 121 Mo.App. 1. See Was- 
son v. Palmer, 14 N.W. i71, 13 Neb 
376 (holding that an objection to the 
calling of a case and impaneling a ju- 
ry in the absence of one of the par- 
ties or his counsel cannot be raised 
for the first’ time on appeal). 

4 Generally see Stenographers 60 
CJ. p 20. , 

In criminal prosecutions see Crim- 
inal Law § 2055. Se 

5. See statutory provisions. 

{a] Request of party.—Under a 
statute providing that either party 
may require the testimony to be taken 
down in writing, testimony is not re- 
duced to writing unless one of the 
parties so requests. Rosenthal v. 
Rosenthal, 42 So. 270, 117 La. 786; 
Cohn Flour & Feed Co. v. Mitchell, 
136 So. 782, 18 La.App. 534. 

[b] Discretion of court.—Under a 
statute authorizing the court, when 
the parties fail to agree to have the 
ease reported by the official reporter, 
to direct that it be done, it is not 
required that every case be reported, 
but where the counse! do not agree it 
rests within the sound discretion of 
the judge whether to order it report- 
ed. Peoples vy. Garrison & Son, 85 8. 
E. 119, 143 Ga. 384. 

[c] Appointment required if ste- 
nographer is available.—Under a sStat- 
ute providing that the judge, on ap- 
plication of either party, shall “ap- 
point a competent stenographer, if 
one be present,” the judge is under a 
duty of appointing a stenographer 
only in case a competent one is pres- 
ent, or, in any event, if one is ayail- 
able; and if a party wishes to avail 
himself of the statute he should see 
to it that a competent stenographer 
is at hand, or at least to make the 
demand at such seasonable time as 
may enable the judge to procure a ste- 
nographer without delaying the trial. 
Universal Life Ins. Co. y. Larremore, 
(Tex.Civ.App.) 32 S.W.(2d) 964. 


[ad] Memorandum by judge as 


————————————————————— 


complance with statnute-—A memo- 
randum made by the judge, in the ab- 
sence of the official reporter, of objec- 
tionable statements of counsel in the 
course of his argument is a substan- 
tial compliance with a statute requir- 
ing statements to be taken down and 
reported when requested by the party 
aggrieved. Midland Valley R. Co. v. 
Maverick, 223 P. 656, 111 Okl. 201. 

fe] Necessity of demand to cbtain 
transcript.—W here it is made the ab- 
solute duty of the stenographer or 
reporter to take down and make a 
transcript of the proceedings at a 
trial, a demand or request by a party 
er attorney for a transcript is not a 
eondition precedent to the right to 
have the same. Cherry v. Brown, 
192 P. 227, 79 OkKl. 215, 13 A.L.R. 92. 

6 Magoohan vy. Curran, 42 A. 656, 
71 Conn. 551; Home Fire Ins. Co. v. 
Johnson, 61 N.W. 84, 43 Neb. 71. 
7. Loreto v. Herrera, 10 Philippine 
54 


8S Home Fire Ins. Co. v. Johnson, 
61 N.W. $4, 43 Neb. T1; Gonzaga v. 
De Caftiete, 3 Philippine 394; Honse v. 
Ford, (Tex.Civ.App.) 258 S.W. 527. 
See Chicago & S. E. Ry. Co. v. Mc- 
Ewen, Tl N.E. 926, 35 Ind.App. 251 
(holding that a statute directing the 
court to appoint an official stenogra- 
pher does not prescribe the only mode 
of having a record made of the evi- 
dence and proceedings, but a party 
may have it made by any person, and 
so a failure to appoint an official ste- 
nographer does not deprive the par- 
Ues of a fair trial). But see Loreto 
v. Herrera, 10 Philippine 354 (hold- 
ing that where a rule of court re- 
quired the judge, on motion of any 
party, to cause the testimony and pro- 
ceedings to be taken down by the offi- 
cial stenographer or some other com- 
petent person, the denial of such a 
motion was reversible error). 

9. Cherry v. Brown, 192 P. 227, 79 
Okl. 215, 13 A.L.R. 92. 

[a] Statute as mandatory.—A 
statute making it the duty of the re- 
porter to take down, when required, 
all proceedings upon the trial of a 
cause, and providing that a refusal of 
the court, when requested by the at- 
torney for any party, to require any 
statement to be taken down by the 
stenographer shall be prejudicial er- 
ror, regardless of the merits, is man- 
datory upon the court, and confers 
upon a party the absolute right, upon 
request, to have the Stehographer take 
down the evidence. Cherry vy. Brown, 
192 P...227, 73 O81 2165, 13° AT Ro 92. 

10. Macchia v. Ducharme, 117 A. 
651, 44 R.I. 418. 

ll. Aronson vy. 229 N.Y.S. 
201, 224 


Bass, 
App.Div. 667. 


12. 
71 Conn. 551. 

13. Durke & Broussard v. Crane, 
36 So. 206, 112 La. 156; J. A. Coates 
& Son, Lid., v. Lorio, 8 La.A. (Or- 
leans) 112. 

Recerd on appeal see Appeal and 
Error §§ 1611—2361. 

14. Durke & Broussard vy. Crane, 
36 So. 206, 112 La. 156; J. A. Coates 
& Son, Ltd., v. Lorio, 8 La.A. (Or- 
leans) 112. 

15. Paffen v. City of New York, 162 
N.Y.S. 723, 176 App.Div. 423; Weber 
vy. Interborough Rapid Transit Co., 
152 N.Y.S. 197: Methvine v. Fisher, 
166 P. 702, 65 OkKl. 309; Anoatubby v. 
Pennington, 148 P. 828, 46 Okl. 221; 
Gilchrist v. Brande, 15 N.W. 817, 58 
Wis. 184. 

fa] Duty of court to require com- 
pliance with statute.—In case the 
stenographer refuses to take down all 
the matters required by statute to be 
recorded, it is the duty of the court 
to require him so todo. Anoatubby v. 
Pennington, 148 P. 828, 46 Okl. 221. 

[b] Directing stenographer not to 
record particular matters.—(1) It is 
error for the court to direct the offi- 
cial stenographer or reporter not to 
take a record of further statements 
of counsel in connection with an ob- 
jection or exception, where a statute 
makes it the duty of the stenographer 
or reporter to take down all objec- 
tions made and exceptions taken. 
Methvine v. Fisher, 166 P. 702, 65 Okl. 
309. (2) Under a statute providing 
that the court reporter or stenogra- 
pher shall take down all rulings and 
exceptions, the judge is without au- 
thority to direct that a particular 
ruling or exception be not taken down. 
Weber v. Interborough Rapid Transit 
Co., 152 N.Y.S. 197. 

16. Paffen v. City of New York, 
162 N.Y.S. 723, 176 App.Div. 423; Mac- 
Fri vy. Ducharme, 117 A. 651, 44 R.I. 
418. : 

[a] Substantial compliance with 
statute sufficient.—It is not to be laid 
down as a rule that every word used 
by counsel, witnesses, or the court 
must be reported, as in many cases 
that is not necessary and in some cas- 
es it is impossible; but there must 
be a substantial ama’ reasonable com- 
pliance with the statutory provisions 
as to the matters to be taken down. 
Macchia v. Ducharme, 117 A. 651, 44 
R.I. 418. 

Reversal for failure of record to 
show matters essential to proper de- 
cision of appeal see Appeal and Er- 
ror § 3174. 

17. Gilchrist v. Brande,‘15 N.W. 
817, 58 Wis. 184. i 

18. Norwegian Lutheran Trinity 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Magoohan vy. Curran, 42 A. 656, ~ 
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§§ 67-69] 


nied;'® and, where the stenographer is not required 
to take down the argument of counsel, it is not im- 
proper to dismiss him at the beginning thereof.?* 
While the official reporter’s notes are the best au- 


thority in any dispute as to what 


ing a trial, the court may modify the notes in ac- 
cordance with what may be judicially found to be 


the facts.* 


[§ 68] F. Appointment and Services of Inter- 
Unless otherwise provided by statute, the 
eourt before which a cause is on trial has jurisdic- 
tion to determine, in its discretion, whether or not 
an interpreter should be appointed or employed 
to translate questions or answers for the benefit of 
a witness who is unable to speak or understand Eng- 
lish satisfactorily,?* or to translate documentary 
evidence written in a foreign language.*# 


preter.”? 


Church of Brooklyn and Vicinity v. 
Krelsovitch, 131 N.Y.S. 845, 147 App. 
Div. 108. 

19. Dickinson v. Whitaker, 182 P. 
901, 75 Okl. 243; Dabney v. Hathaway, 
152 P. 77, 51 Okl. 658; Gilchrist v. 
Brande, 15 N.W. 817, 58 Wis. 184. 

[a] Argument of counsel.—Under 
a statute making it the duty of the 
reporter to take down all the pro- 
ceedings upon the trial of any cause, 
as well as all statements, of counsel, 
the witnesses, or the court, made dur- 
ing a trial, when required by a party 
or attorney interested therein, and all 
other matters that might properly be 
a part of a case-made for appeal or 
proceeding in error, the reporter is 
not required to take down the whole 
argument of counsel in a trial, al- 
though requested so to do by coun- 
sel for the adverse party, but only 
such parts of the argument as are 
deemed improper and might properly 
be made a part of a case-made for ap- 
peal should be taken down. Dickin- 
See v. Whitaker, 182 P. 901,, 75 Ol. 

{b] Statements of court not relat- 
ing to case on trial.— Where the stat- 
ute requires the stenographer to take 
down the proceedings in a trial and 
all statements, etc., made during the 
course thereof which might properly 
be a part of the case-made for appeal 
or proceedings in error, statements 
by the presiding judge which are for- 
eign to the case being tried and have 
no reference thereto or connection 
therewith need not be taken down, and 
a request that they be taken is prop- 
erly denied. Dabney v. Hathaway, 
152 P..77, 62 Ok1. 658. 

20. Koyer v. Willmon, 106 P. 599, 
12 Cal.App. 87. 

21. Taylor v. Preston, 79 Pa. 436. 

22. Examination of witnesses 
through interpreters see Witnesses 
[40 Cye 2413]. 

Interpreters in criminal prosecu- 
tions see Criminal Law § 2054. 

23. Hilbert v. Kundicoff, 268 P. 
905, 204 Cal. 485; Koslowski v. City 
of Chicago, 113 Ill.App. 513; Brzozow- 
ski v. National Box Co., 104 Ill.App. 
338; Adami v. Fowler & Wilson Coal 
Co., 179 N.W. 422, 189 Iowa 995; State 
v. Severnson, 43 N.W. 533, 78 Iowa 
653; Donkin v. Chicago Maru,,22 B.C. 
529. 

{a] In Georgia the provision of 
Code (1873) § 3858 that an interpreter 
may explain the evidence of a witness 
merely reénacts what has always been 
the law, and the court may allow an 
interpreter to be sworn to translate 
into English what a witness says 
in another language. Schall v. His- 
ner, 58 Ga. 190. ; t 

Power of court to appoint interpre- 
ter in general see Courts § 204. 

24. Yick Wo v. Underhill, 90 P. 967, 
5 Cal.App. 519; Wise v. Short, 107 S.E. 
134, 136, 181 N.C. 320 [quot C.J.]. 

Admissibility and translation of 
documents in foreign language in gen- 
eral see Evidence § 1030. 

25. Beall v. Spear, 189 P. 938, 106 
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took place dur- 


Where 


Kan. 690. 
Hackart v. Decatur Coal Co., 
_ Examination of witnesses through 
interpreter in general see Witnesses 
[40 Cye 2413]. 

27. Poplawski v. Cook, 208 N.Y.S. 
803, 124 Misc. 668. 

Competency and qualifications of in- 
terpreter see Courts § 204. 


28. Donkin y. Chicago Maru, 22 B. 
C7529, 
29. Cross references: 


Order of argument as between par- 
rey on the same side see infra § 
Right to open and close in: 
Argument of motions and orders see 
Motions and Orders § 141. 
Condemnation proceedings see Em- 
inent Domain §§ 380, 404, 418. 
Criminal prosecutions see Criminal 
Law §§ 2083-2085. 
Equity suits see Equity § 719. 
Probate proceedings see Wills [40 
@ ‘Cy-e71328']) 
Quo warranto proceedings see Quo 
Warranto § 80. 

30. See cases infra this note. 

[a] In Alabama it is held that 
plaintiff is entitled to the opening and 
closing of the argument in every case, 
unless he waives the right. Chamber- 
lain v. Gaillard, 26 Ala. 504; Grady’s 
Adm’r v. Hammond, 21 Ala. 427; Wor- 
sham v. Goar, 4 Port. (Ala.) 441, 447 
(“It was the practice, ever since the 
organization of our state government, 
up to the July term, eighteen hundred 
and twenty, of this court, for the par- 
ty holding the affirmative of an issue, 
to open and conclude the argument to 
the jury. At that term, rules were 
adopted, in lieu of those pre-existing, 
and the previous rule, declaring such 
to be the practice, was omitted. The 
nineteenth rule, for the government 
of the practice ‘in the Circuit and 
County Courts’, directs, ‘If the coun- 
sel for the plaintiff waives the right 
of opening the argument, he shall not 
have the right of concluding.’ This 
rule, if it does not give the right toa 
plaintiff to open and conclude his ar- 
gument, is certainly founded upon a 
concession, that he already had that 
right’). 

31. U.S.—Armstrong v. 'U. S., 1 F. 
Cas.No. 548, Gilp. 399; Beall v. New- 
t0n;j 12? HGas.No: 7 1;164;- 1 }Cranch: €.¢. 
404; Davidson v. Henop, 7 F.Cas.No. 
3,605, 1 Cranch C.C. 280; Dunlop. v. 
Peter, 8 F.Cas.No. 4,168, 1 Cranch C.C. 
403; Henderson v. Casteel, 11 F.Cas. 
No. 6,350, 8 Cranch C.C. 365; Murray 
v. Mason, 17 F.Cas.No. 9,966, 1 Hayw. 
&H. 120; Sutton v. Mandeville, 23 F. 
CasuNo? '13;651,..1 Cranch’ C:.C, 187. 

Ark.—Kilpatrick v. Rowan, 177 S. 
W. 893, 119 Ark. 175; Jones v. Sey- 
mour, 130 S.W.-560, 95° Ark. 593; St. 
Louis, ete., R. Co. v. Thomason, 26 S. 
W. 598, 59 Ark. 140; Steel v. Stames, 
15 S.W. 17; Tobin v. Jenkins, 29 Ark. 
151; Pierce v. Lyman, 28 Ark. 550; 
Pogue v. Joyner, 7 Ark. 462; Sillivant 
v. Reardon, 5 Ark. 140. 


Colo.—Howry  v. ~-Sigel-Campion 
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the matter is doubtful, it is incumbent upon a party 
desiring the services of an interpreter to show the 
necessity therefor,?® and a witness should not be 
examined through an interpreter upon the mere state- 
ment of counsel that interpretation is necessary, 
without inquiry into the fact.?°® 
preter is necessary, and no competent one can be 
secured, the trial should be suspended.?? 
been said that, in strictness, each party is entitled 
to his own interpreter, where interpretation is neces- 
sary or proper.*® 

[§ 69] G. Right To Open and Close*®—1. In Gen- 
eral. It is an almost universal rule, denied, it would 
seem, in one jurisdiction only,*° that the party hav- 
ing the affirmative of the issues in an action, or the 
burden of proof, is entitled to open and close the 
case at the trial.?1 It is held by a number of authori- 


Where an inter- 


It has 


Live Stock Commission Co., 249 P. 
658, 80 Colo. 143; Macdermid v. Wat- 
kins, 92 P. 701, 41 Colo. 231; Teller v. 
Ferguson, 5: P. 429, 24 Colo. 432; Fair- 
banks v. Irwin, 25 P. 701, 15 Colo. 366. 

Conn.—Ladany v. Assad, 99 A. 762, 
91 Conn. 316; Young v. Newark F. Ins. 
Co., 22 A. 32, 59 Conn. 41; Comsteck 
v. Eeclesiastical Soc., 8 Conn. 254, 20 


Am.D. 100. 
Del.—Lofland v. McDaniel, 41 A. 
882, 20 Del. 416; Jackson v. Dela- 


plaine, 11 Del. 358: Tatnall v. Kiam- 
ensi Woolen Co., 9 Del. 287. 

D.C.—Snow v. Snow, 270 F. 364, 50 
App.D.C. 242; Newman vy. United 
States, 43 App.D.C. 53. 

Fla.—Pyles v. Piedmont Mt. Airy 
Guano Co., 50 So. 872, 58 Fla. 348. 

Ga.—Hilburn v. Hilburn, 135 S.E. 
427, 163 Ga. 23; Hall v. Wingate, 126 
S.E. 796, 159 Ga. 630; Simmons v. 
Brannen, 117 S.E. 318, 155 Ga. 434; 
Brunswick, ete, R. Co. v. Wiggins, 
39,S.E. 551, 113 Ga. 842, 61 L.R.A. 513; 
Horton v. Pintchunck, 35 S.E. 663, 110 
Ga. 355; Levens v. Smith, 31 S.E. 
104, 102 Ga. 480: Scott v. Wheeler, 25 
S.E. 700, 99 Ga. 326; Dodd v. Norman, 
25 S.E. 650, 99 Ga. 319; Fidelity Bank- 
ing, etc., Co. v. Kangara Valley Tea 
Co., 22 S:E. 50, 95 Ga. 172: Gunn v. 
Pettygrew, 20 S.E. 328, 93 Ga. 327: 
Horn v. Sims, 17 S.E. 670, 92 Ga. 421; 
Ryals v. Powell, 9 S.E. 613, 82 Ga. 278; 
Rigden v. Jordan, 7 S.E. 857, 81 Ga. 


668; Doyle v. Donovan, 76 Ga. 44; 
Henderson v. Francis, 75 Ga. 178; 
Phelps v. Thurman, 74 Ga. 837; Au- 


gusta Factory v. Barnes, 72 Ga. 217, 
53 Am.R. 838; Bertody v. Ison, 69 Ga. 
317; Bones v. Printup, 64 Ga. 753; 
Buchanan vy. McDonald, 40 Ga. 286; 
Johnson y. Martin, 25 Ga. 268; Mason 
v. Croom, 24 Ga. 211; Morgan-Hill 
Paving Co. v. Shanks, 164 S.E. 221, 45 
Ga.App. 274; Smith y. Dickens, 155 
S.E. 510, 42 Ga.App. 168; Felker v. 
Still, 183 S.H. 519, 85 Ga.App. 236; 
Kenney v. Armour Fertilizer Works, 
126 S.E. 284, 33 Ga.App. 126 [rev on 
other grounds 131 S.E. 281, 161 Ga. 
477 (op conformed to 131 S.E. 915, 34 
Ga.App. 820)]; Hall v. McLendon, 100 
S.4. 726, 24 Ga.App. 292; James v. 
Ildward Thompson Co., 87 S.E. 842, 17 
Ga.App. 578; MHill-Atkinson Co. v. 
Hasty, 87 S.E. 839, 17 Ga.MApp. 569; 
Wall v. Wall, 82 S.E. 791, 15 Ga.App. 
156. See Smith v. Smith, 65 S.E. 414, 
133 Ga. 170 (applying the rule). 

Idaho.—Grisinger v. Hubbard, 122 
P. 853, 21 Idaho 469, Ann.Cas.1913E 
87; Harrison v. Russell & Co., 105 P. 
48, 17 Idaho 196. 

Iil.— Walsh v. West Baden Springs 
Co., 125 N.B.. 727, 291 Dll.-34; Bemis 
Mv. Horner, 46) N.B.=277, 165, 111-9847; 
Razor v. Razor, 36 N.E. 963, 149 Ill. 


621; Chicago, ‘ete, R.sCo:syv. Bryan, 
90 Ill. 126; Colwell v. Brower, 75 Ill. 
516; Kells v. Davis, 57 Ill. 261; Har- 


vey v. Ellithorpe, 26 Ill. 418; Chicago 
& AIRE (RoiGon rv. (Ea, 130 pl pAgia. 
218; Semler Milling Co. v. Fyffe, 127 
Ill.App. 514; Gibson v. Reiselt, 123 111. 
App. 52; Shadbolt v. Findeisen, 88 Ill. 
App. 432; Chronister vy. Anderson, 73 
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Tll.App. 524 See Zink v. National 
Council, Knights and Ladies of Se- 
curity, 199 Ill.App. 376. 

Ind.—Long, ete., Co. v. Barnes, 69 
N.E. 454, 162 Ind. 22; Lindley v. Sul- 
livan, 32 N.E. 738, 33 N.E. 361, 1338 
Ind. 588; Slingley v. Nichols, 30 N.E. 
34, 131 Ind. 214; Robbins v. "Spencer, 
22 N.E. 660, 121 Ind. 5945" Rahn ve 
Deig, 23 N.E. 141, 121 Ind..283; Kin- 
ney v. Dodge, 101 Ind. 573; White- 
Sides v. Hunt, 97 Ind. 191, 49 Am.R. 
441; Wright v. Abbott) 85 Ind, 154; 
Stevens v. Overturf, 62 Ind. 331; Ly- 
nam v. Buckner, 60 Ind. 402; Indi- 
ana State Bd. of Agriculture v. Gray, 
54 Ind. 91; List v. Kortepeter, 26 Ind. 
27; Aurora v. Cobb, 21 Ind. 492; Zeh- 
ner v. Kepler, 16 Ind. 290; Burroughs 
v. Hunt, 13 ind.. 178; Jackson v. Pitts- 
ford, 8 Blackt. 194; Kimble v. Adair, 
2 Blackf. 320; Salt Springs Nat. Bank 
v. Schlosser, 1741 N.E. 202, 91 Ind.App. 
295; Union Cent. L. Ins. Co. v. Lough- 
miller, 69 N.E. 264, 33 Ind.App. 3 
Woodruff v. Hensley, 60 N.E. 312, 26 
Ind. App. 592; Myers v. Binkley, 59 
INE 3 885226 Ind. App. 208; Brower v. 
Nellis, 44 N.E. 939, 16 Ind.App. 183; 
Donahoe v. Rich, 28 N.E. 1001, 2 Ind. 
App. 540. 

Ind.T.—Cragegs v. Bohart, 69 S.W. 
93, 4 Indi T. 443: 

Iowa.—Continental Nat. Bank of 
Sioux City v. Greene, 203 N.W. 9, 200 
Towa 568 Louisa County Nat. Bank 
v. Burr, 199 N.W. 359, 198 Iowa 4; 
City Bank of Mitchellville v. Alcorn, 
188 Iowa 592; O’Connor v. Kleiman, 
121 N.W. 1088, 143 Iowa 435; Wilson 
v. Big Joe Block Coal Co., 119 N.W. 
604, 142 Iowa 521; Fenton v. Iowa 
State Traveling Men’s Ass'n, 117 N.W. 
251, 139 Iowa 166; In re Wharton, 
109 N.W. 492, 132 Towa 714; Shaffer v. 
Warren, 102 N.W. 497; Milwaukee 
Harvesting Co. v. Crabtree, 70 N.W. 
704, 101 Iowa 526; Oxtoby v. Henley, 
84 N.W. 942, 112 Iowa 697; Names v. 
Boston Dwelling House Ins. Co., 64 N. 
W. 628, 95 Iowa 642; Lowe v. Lowe, 
40 Iowa 220; Viele v. Germania Ins. 
Co., 26 Iowa 9, 96 Am.D. 83. 

Kan.—Baughman v. Baughman, 4 P. 
1003, 32 Kan. 538; Perkins v. Ermeli, 
2 Kan. 325. 

Ky.—Pinnacle Motor Co. v. Daugh- 
erty, 21 S.W.(2d) 1001, 231 Ky. 626; 
Hawkins v. E.-L. Welch Co., 225 S.W. 
1061, 189 Ky. 711; White v. Ponder, 
202 S.W. 867, 180 Ky. 386; Home Ins. 
Co. of New York v. Crowder, 176 S. 
W. 344, 164 Ky. 792; Sovereign Camp 
Woodmen of the World v. Landrum, 
166 S.W. 598. 158 Ky. 841: Shirley v. 
Renick, 151 S.W. 357, 151 Ky. 25; Nat- 
lee Draft Horse Co. v. Marion Cripe 
& Co., 185 S.W. 292, 142 Ky. 810; Doer- 
hoefer v. Shewmaker, 97 S.W. 7, 123 
Ky. 646, 29 Ky.L. 1193; Givens v. 
Berkley, 56 S.W. 158, 108 Ky. 236, 21 
Ky.L. 1653; Kentucky Wagon Mfg. 
Co. v. Louisville, 31 S.W. 130, 97 Ky. 
548, 17 Ky.L. 366; American Acc. Co. 
Vv. Retgart, 23 S.W. 191, 94 Ky. 547, 
2b) hey. 2 A699, 42>) Am, S.R.. 374, 21 
L.R.A. 651; Crabtree v. Atchison, 20 
S.W. 260, 938 Ky. 838, 14 Ky.L. 313; 
Wright v. Northwestern Mut. L. Ins. 
Co., 15°S.W. 242, 91 Ky.| 208,12 Ky.L. 
850; Lieb v. Craddock, 9 S.W. 838, 
87 Ky. 525, 10 Ky.L. 570;. Louisville, 
etce., R. Co. v. Brown, 13 Bush 475; 
Vance v. Vance, 2 Metec. 581; Tipton 
v. Triplett, 1 Metc. 570; Waller v. 
‘Morgan, 18 B.Mon. 136; Caskey v. 
Lewis, 15 B.Mon. 27; Page v. Carter, 
8 B.Mon. 192; Daviess v. Arbuckle, 
1 Dana 525; Louisville, etc., R. Co. v. 
Milby, 104 S.W:-785, 31 Ky.L. 1197; 
Nelson County v. Bardstown, etce., 
Turnpike R. Co., 100 S.W. 1181; 30 
Ky.L. 12654; Frankfort, etc., Tract. Co. 
v. Marshall, 98 S.:W. 1035, 30 Ky.L. 
431; Ashland, etc., R. Co. v. Hoffman, 
82 S.W. 566, 26 Ky.L. 778; Muldoon v. 
Meriwether, 79 S.W. 1183, 25 Ky.L. 
2085; Stepp v. Hatcher, 67 S.W. 819, 
23 Ky.L. 2441; Rudy v. Katz, 66 S.W 
thy Ae Fal Saal Oe 1697; Barker Cedar Co. 
v. Roberts, 65 S.W. 123, 23 Ky. 1345; 
Louisville, etc., R. Co. v. Harmon, 64 
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S.W. 640, 23 Ky.L. 871; Denhard v. 
Hirst, 64 S.wW. 393, 23 LO yol bien (CdS) 
Blackwell v. Johnston, 56 S.W. 12, 21 
Ky.L. 1720; Monarch v. Carter, 49 S. 
W. 958, 20 Ky.L. 1765; Tarvin v. Tim-- 
berlake, 38'S.W. 491, 18 Ky. 807; 
Kentucky Cent. R. Co. v. Gerreiss, 14 
Ky... 397. 

La.—Beaulieu v. Furst, 3 Rob. 345; 
Abat v. Sigura, 5 Mart.N.S. 73. 

Md.—Shoop vy. Fidelity & Deposit 
Co. of Maryland, 91 A. 753, 124 Md. 
130, Ann.Cas.1916D 954; City of Bal 
Lore v. Hurlock, 78 A. 558, 113 Md. 
674. 

Mass.—Hurley v. O’Sullivan, 137 
Mass. 86. Compare Dorr v. Tremont 
Nat. Bank, 128 Mass. 349, 358 (where 
it was said that ‘‘the tendency of de- 
cision in this commonwealth has 
been . to hold the plaintiff to 
be entitled to the opening and clos- 
ing in all cases’); Page v. Osgood, 2 
Gray 260 (holding that the court has 
adopted the uniform rule of giving 
the right of opening and closing in 
all cases to plaintiff). 

Mich. 188 N.W. 381, 
219 Mich. 70. 

Minn.—Towle-Jamieson Inv. Co. v. 
Brannan, 205 N:W. 699, 165 Minn. 82; 
Viehman v. Boelter, 116 N.W. 1023, 105 
Minn. 60. See Lockway v. Modern 
Woodmen of America, 141 N.W. 1, 121 
Minn. 170 (recognizing the rule). 

Miss.—Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262; 
Porter v. Still, 68 Miss. 357; Thorn- 
ton v. West Feliciana R. Co., 29 Miss. 
143. 

Mo.—Cape Girardeau & C. R. Co. v. 
Blechle, 137 S.W. 974, 234 Mo. 471, 
Ann.Cas.1912D 246; James v. Mutual 
Reserve Fund L. Assoc., 49 S.W. 978, 
148 Mo. 1; Bates v. Forcht, 1 S.W. 
120, 89 Mo. 121; Colt v. Beaumont, 32 
Mo. 118; Dye v. New York Life Ins, 
Co., (App.) 257 S.W. 196; Dorrell v. 
Sparks, 127 S.W. 103, 142 Mo.App. 460; 
Abscher v. Franklin, 97 S.W. 1002, 121 
Mo.App. 29; Crapson v. Wallace, 81 
Mo.App. 680; Grant Quarry Co. w. 
Lyons Constr. Co., 72 Mo. App. 530; 
Henry Gaus & Sons Mfg. Co. v. Ma- 
gee, Lattimore & LaBerge Mfg. Co., 
42 Mo.App. 307; Lafayette County 
Bank v. Metcalf, 29 Mo.App. 384. 

Neb.—In re O’Connor’s Estate, 222 
N.W. 57, 117 Neb. 636; Bennington 
State Bank v. Petersen, 207 N.W. 6738, 
114 Neb. 420; Kraus v. Clark, 116 N. 
W. 164, 81 Neb. 575; Zweibel v. My- 
ers, 95 N.W. 597, 69 Neb. 294; Soren- 
sen v. Sorensen, 94 N.W. 540, 98 N.W. 
837, 100 N.W. 9380, 108 N.W. 455, 68 
Neb. 483; Johnson v. Nelson, 91 N.W. 
526, 3 Neb. (Unoff.) 260; Hewit v. 
Indian Territory Bank, 9) N.W. 250, 
92 N.W. 741, 64 Neb. 463; Axthelm v. 
Chicago; ete., Ri Co}, 89. NW. 323, 2. 
Neb. (Unoff.) 444; Brumback  v. 
American Bank, 74 N.W. 264, 53 Neb. 
714; Welsh v. Burr, 76 N.W. 905, 56 
Neb. 361;' Rea v. Bishop, 59 N.W. 555, 
41 Neb. 202; Cortelyou v. Hiatt, -54 
N.W. 964, 86 Neb. 584; Mizer v. Bris- 
tol, 46 N.W. 298,'30 Neb. 138;, Os- 
borne v. Kline, 25 N.W. 360, 18 Neb. 
844; Rolfe v. Pilloud, 19 N.W. 615, 
970, 16 Neb. 21. 

N.H.—Probate Judge v. Stone, 44 N. 
H. 593; Chesley v. Chesley, 37 N.H. 
229; Bills v. Vose, 27 N.H. 212; Buz- 
zell v. Snell, 25 N.H. 474; Thurston 
v. Kennett, 22 N.H. 151; Toppan v. 
Jenness, 21 N.H. 232; Belknap v. 
Wendell, 21 N.H. 175; Seavy v. Dear- 
born, 19°N:H-361. 

N.J.—Farmers Nat. Bank v. Gaskill, 
9 N.J.LJ. 204. 

N.Y.—Bender v. Terwilliger, 59 N.E. 
1118, 166 N.Y. 590; Heilbronn y. Her- 
zog, 58 N.E. 759, 59 N.E. 1123, 165 N. 
Y. 98, 653; Murray v. New York L. 
Ins. Co., 85 N.Y. 236, 9 Abb.N.Cas. 309; 
Elwell v. Chamberlin, 31 N.Y. 611; 
Brink’s Exp. Co. v. Burns, 245 N.Y.S. 
649, 230 App.Div. 559; Gibbs v. Sokol, 
214 N.Y.S. 533, 216 App.Div. 260; Her- 
reshoff v. American & British Mfg. 
Co., 149 N.Y.S. 708, 164 App.Div. 238; 
Piercy v. Frankfort Marine Accident 
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& Plate Glass Ins. Co., etc., 127 N.Y-S. 
354, 142 App.Div. 839; Gilley v. Pre- 
ferred Acc. Ins. Co., 96 N.Y.S. 282, 109 
App.Div. 394 [aff 79 N.E. 1102, 187 N. 
Y. 517]; Miller v. Meyerhoff, 81 N.Y. 
S. 234, 79 App.Div. 532; Woodriff v. 
Hunter, 73 N.Y.S. 210, 65 App.Div. 
404; Slauson v. Englehart, 34 Barb. 
198; Huntington v. Conkey, 33 Barb. 
218; Howard v. Hayes, 47 N.Y.Super. 
89 [aff 90 N.Y. 643]; Katz v. Kuhn, 9 
Daly 166; Brennan v. Security L. Ins., 
ete., Co., 4 Daly 296; James Conforti 
Const. Co. v. Neek Realty Corporation, 
212 N.Y.S. 393, 125 Mise. 876; Lange 
v. Garfunkel, 54 N.Y.S. 9938, 25 Mise, 
525; Trenkmann v. Schneider, 51 N.Y. 
S.-232, 23 Misc. 336 [aff 56 N.Y.S. 770, 
26 Mise. 695]. See Wells v. Chaffee, 
202 N.Y.S. 538, 207 App.Div. 467 (ap- 
parently applying the rule). 

N.C.—Stronach v. Bledsoe, 85 N.C. 
473; Love v. Dickerson, 85 N.C. 5; 
Hudson v. Wetherington, 79 N.C. 3; 
Churchill v. Lee, 77 N.C. 341. 

‘Ohio.—Beatty v. Hatcher, 13 Ohio 
St. 115; Lexington F., etc., Ins. Co. v. 
Paver, 16 Ohio 324; Chicago Cottage 
Organ Co. v. Biggs, 22 OhioCir.Ct. 392, 
12 OhioCir.Dec. 497. 

Ok]1.—Youngblood v. Roake, 253 P. 
1017, 124 Okl. 84; Congdon v. McAles- 
ter Carriage & Wagon Factory, 155 P 
597, 56 Okl. 201; Bass & Harbour Fur- 
niture & Carpet Co. v. Harbour, 140 
P. 956, 42 Okl. 335; Fire Ass’n of 
Philadelphia v. Farmers’ Gin Co., 134 
P. 443, 39 Okl. 162; Atchison, T. & S. 
EF, Ry= Co. v; Lambert, £23.4P4 428,32 
Ol. 665. 

Pa.—VonStorch v. VonStorch, 46 A. 
1062, 196 Pa. 545; Smaltz v. Ryan, 3 
A. 772, 112 Pa. 423; Richards v. Nix- 
on, 20 Pa. 19; McCausland v. McCaus- 
Jand, 1 Yeates 304; Northampton 
County Nat. Bank vy. Hay, 5 Pa.€o. 
232; Com. v. Desilver, 2 Ashm. 163. 

S.C.—Beckham v. Southern R. Co., 
27 S:B.. 6t1, 50. S.C.) 25; Sandersuve 
Sanders, 9°S.E. 94, 30 S.C. 207; Ha- 
good v. Cathcart, 24 S.C.L. 262. 

Tex.—Parks v. Young, 12 S.W. 986, 
75 Tex. .278;. Milburn Wagon Co. v. 
Kennedy, 213) (Sawin 28; 0 os) Bex. w 2d 
Sanders v. Bridges, 2 S.W. 663, 67 Tex. 
93; Steed v. Petty, 65 Tex. 490; Wil- 
lig v. Stamps, 386 Tex. 48; Rector v. 
Evans, (Commn.App.) 6 S.W.(2d) 105 
[mod (Commn.App.) 288 S.W. 826 
(rev, (Civ: Appi) 278 Sow. 924); 
Stone v. Morrison & Powers, (Commn. 
App.) 298 S.W. 538 [rev (Civ.App.) 
294 S.W. 641]; Willis & Conner vy. 
Turner, (Civ.App.) 25 S.W.(2d) 642; 
St. Louis Southwestern Ry. Co. of 
Texas v. Roman, (Civ.App.) 244 S.W. 
197; American Law Book Co. v. Ful- 
wiler, (Civ.App.) 219 S.W. 881; Pro- 
ducers’ Oil Co. v. State, (Civ.App.) 213 
S.W. 349; Frost v. Smith, (Civ.App.) 
207 S.W. 392 [rev on other grounds 


(Commn.App.) 254 S.W. 926]; First 
State Bank of Amarillo v. Cooper, 
(Civ.App.) 179 S.W. 295; Hambleton 


v. Southwest Texas Baptist Hospital, 
(Civ.App.) 172 S.W. 574; Bell v. 
Campbell, (Civ.App.) 143 S.W. 953; 
Blume v. Hainey, 128 S.W. 440, 60 
Tex.Civ.App. 351; Blackwell v. Cole- 
man County, (Civ.App.) 60 S.W. 572; 
Baum v. Sanger, (Civ.App.) 49 S.W. 
650. See ANtna Life Ins. Co. v. Culva- 
house, (Civ.App.) 10 S.W.(2d) 8038 
(recognizing the rule). 

Vt.—,Goss v. Turner, 21 Vt. 487; 
State v. Windsor Bank, 14 Vt. 562. - 

Va.—Ovyerton v. Davisson, 1 Gratt. 
(42 Va.) 211, 42 Am.D. 544. 

Wash.—Coffman v. Spokane Chroni- 
cles Pub. (Co. P17 TP 96; 65 SWashw el, 
Ann.Cas. 1913B 6386; McDougall v. 
Walling, 52 P. 530, 19 Wash. 80; Hall 
v. Elgin Dairy Co., 46 P. 1049, 15 
Wash. 542. . 

W.Va.—McCary v. Monongahela 
Valley Traction Co., 125 S.E. 92, 97 W. 
Va. 306. 

Eng.—Mercer v. Whall, 5 Q.B. 447; 
Osborn v. Thompson, 9 C.&P. 337, 38 
E.C.L. 2038, 173 Reprint 859, 2 M.&Rob. 
254, 174 Reprint 280; Sandford v. 
Eiumn t;t Gy &Pav ll RSs EC Tae a7 Oye tel 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ties that the matter is one of substantial right,?? 
not resting in the discretion of the court,?? and that 
a denial of the right to the party entitled thereto re- 


Reprint 1127; Brooks v. Clarke, 4 F. 
&F. 484, 176 Reprint 656; Pim v. 
Eastern Counties R. Co., 2 F.&F. 133, 

175 Reprint 992; Leete v. Gresham L. 

ane Soc., 15 Jur. 1161, 7 Eng.L.&Kq. 

78. 

Ont.—Miller v. Confederation L. A's- 
sur. Co., 11 Ont. 120; Neville v. Fox, 
28 U.C.Q.B. 231; Jacobs v. Equitable 
Ins. 'Co:, 19 U.C.Q:B.°250. 

See Truckee River General Electric 
Co. v. Durham, 149 P. 61, 38 Neév. 311 
(recognizing the rule, and holding 
that, under a statute providing that 
the plaintiff shall open and close ‘‘un- 
less the judge, for special reasons, 
otherwise directs,” defendant is prop- 
erly permitted to open and close 
where he has the affirmative of the 
issues). 

“The unvarying test to be applied is 
which party would, upon the plead- 
ings and record admissions and with- 
out any proof, be entitled to a verdict. 
If the plaintiff would succeed on the 
pleadings alone, the defendant may 
begin and conclude the argument; if 
the defendant would succeed, then 
there is something for the plaintiff to 
prove at the outset, and the plaintiff 
may begin and conclude the argument 
to the jury.” Pyles v. Piedmont Mt. 
Airy Guano Co., 50 So. 872, 874, 58 
Fla. 348. 

fa] In California it has been held 
that plaintiff always in contempla- 
tion of law has the affirmative and so 
has the right to open and conclude. 
Benham v. Rowe, 2 Cal. 387, 56 Am.D. 
342. 

Cross references: 

Burden of proof in general see Evi- 
dence §§ 14-20. 

Right of defendant to open and close 
where he has introduced no evi- 
dence see infra § 73 text and note 
81. : 

Waiver of right see infra § 85. 

32. Ga.—Jarrard v. Mobley, 154 S. 
E. 251, 170 Ga. 847; Massengale v. 
Pounds, 128 .. OLOl 100" Gae 77.0; 
Smith v. Dickens, 155 S.E. 510, 42 Ga. 
App. 168; Elmgren v. Murrin, 105 S. 
E. 70.9, 26 Ga.App. 250. 

Ind.— Salt Springs Nat. Bank v. 
Schlosser, 171 N.E. 202, 91 Ind.App. 
295. 

Miss.—Porter v. Still, 63 Miss. 357. 

N.Y.—Brink’s Exp. Co. v. Burns, 245 
N.Y.S. 649, 230 App.Div. 559; Gibbs 
v. Sokol, 214 N.Y.S. 533, 216 App.Div. 
260; Herreshoff v. American & British 
Mfg. Co., 149 N.Y.S. 708, 164 App.Div. 
238; Parrish v. Sun Printing & Pub- 
lishing Ass’n, 39 N.Y.S. 540, 6 App. 
Div. 585; Huntington v. Conkey, 33 
Barb. 218; Kotlowitz v. Silberstein, 
144 N.Y.S. 766, 83 Misc. 82. 

S.C.—Yancey v. Southern Whole- 
sale Lumber Co., 123 S.E. 767, 129 S.C. 
48. 

Tex Ney, ve, Rothe, 61 Tex. 374; 
Stone v. Morrison & Powers, (Commn. 
App.) 298 S.W. 538 [rev (Civ.App.) 
294 S.W. 641]; Mayfield v. Son, (Civ. 
App.) 278 S.W. 462; Kennedy v. Mc- 
Cauley, (Civ.App.) 236,S.W. 752; Pro- 
ducers’ Oil Co. v. State, (Civ.App.) 213 
S.W. 349; Houston & T. C. R. Co. v. 
Montgomery, (Civ.App.) 185 S.W. 633 
[motion den (Civ.App.) 189 S.W. 350]; 
First State Bank of Amarillo. v. 
Cooper, (Civ.App.) 179 S.W. 295; 
Meade v. Logan, (Civ.App.) 110 S.W. 
188. 

And see cases infra note 33. ; 

“The right to begin, and the right 
to reply, in trials at the circuit, is 
unquestionably of much practical con- 
sequence. The privilege of making 
the opening statement of the case to 
the jury, and of making the closing 
argument upon the evidence, is an ad- 
vantage not unappreciated, or incon- 
siderately sought and claimed, by the 
counsel for litigating parties in courts 
of justice. In many cases it is of the 
highest importance, and particularly 
so where the facts are complicated 


TRIAL 


and there is contrariety in the evi- 
dence, or it is nicely balanced and 
slight circumstances are likely to turn 
the scale.” Huntington vy. Conkey, 
33 Barb. (N.Y.) 218, 220 [quot Salt 
Springs Nat. Bank v. Schlosser, 171 N. 
BE. 202, 204, 91 Ind.App. 295]. 

“The right to open and conclude, in 
a jury trial, is of prime importance. 
The right to open is important. It 
enables the party to give direction to 
the case, very often to choose the 
ground on which the battle shall be 
fought. And the right to conclude is 


more important still. Even in fair 
and legitimate argument, the party 
concluding has the advantage of 


knowing precisely the line of his op- 
ponent, and therefore of directing his 
attention to it, and arraying every- 
thing in the case, that fairly illus- 
trates and sustains his view of it.” 
hed at v. McDonald, 40 Ga. 286, 


33. Me.—Appeal of Rawley, 106 A. 
120, 118 Me. 109; Reed v. Reed, 99 A. 
181, 115 Me. 441; Johnson v. Josephs, 
75 Me. 544, 2 

Mass.—Davis v. Mason, 4 Pick. 156. 

Miss.—Porter v. Still, 638 Miss. 357. 

N.H.—Probate Judge v. Stone, 44 N. 
593: 

N.J.—Farmers’ 
kill, 9 N.J.L.J. 204. 

N.Y.—Lake Ontario Nat. Bank v. 
Judson, 25 N.E. 367, 122 N.Y. 278; 3 
Silv.A. 105; Millerd v. Thorn, 56 N.Y. 
402, 15 Abb.Pr.N.S. 371; Herreshoff v. 
American & British Mfg. Co., 149 N. 
YS. 0a, 164 App: Div: 2o8s> Parrish ‘v. 
Sun Printing & Publishing Ass’n, 39 
N.Y.S. 540, 6 App.Div. 585; Hunting- 
ton v. Conkey, 33 Barb. 218; Penhryn 
Slate Co. v. Meyer, 8 Daly 61; Linds- 
ley v. European Petroleum Co., 
are cag 10 Abb.Pr.N.S. 107, 41 How. 

1: =D Os 

Tex.—Smith v. Traders’ Nat. Bank, 
12 S.W. 221, 74 Tex. 541; Baker v. 
Pierce, (Civ.App.) 248 S.W. 439 [rev 
on other grounds (Commn.App.) 254 
S.W. 921]; Kennedy v. McCauley, 
(Civ.App.) 236 S.W. 752; Ramsey v. 
A eome ss 38 S.W. 259, 14 Tex.Civ.App. 

Bale 
‘ 34 Ark.—Tobin v. Jenkins, 29 Ark. 
Sule 
Colo.—Little v. Little, 130 P. 1022, 
23 Colo.App. 518. 

Ga.—Jarrard v. Mobley, 154 S.E. 
Zool; s Massengale v. 
Pounds, 28 S.E. 510, 100 Ga. 770; 
Buchanan v. McDonald, 40 Ga. 286; 
Atlantic Coast Line R. Co. v. Hogrefe, 
147 S.E. 397, 39 Ga.App. 400; Elmgren 
v. Murrin, 105 S.E. 709, 26 Ga.App. 
gent Little v. Dolvin, (App.) 103 S.B. 
3 


Nat. Bank v. Gas- 


Idaho.—Harrison v. Russell & Co., 
105 P. 48, 17 Idaho 196. 

Ill.— Nagle v. Schnadt, 88 N.E. 178, 
239 Ill. 595 [rev 136 Ill.App. 417]; Col- 
well v. Brower, 75 Ill. 516; Hdwards 
v. Hushing, 31 ‘Ill.App. 223. 

Ind.—Haines v. Kent, 11 Ind. 126. 

Ky.—Degan v. Tufts, 56 P. 1126, 8 
Kan.App. 338; White v. Ponder, 202 S. 
W. 867, 180 Ky. 386; Shirley v. Renick, 
151 S/W, 357, 151 Key..25; O'Connor. Vv. 
Henderson Bridge Co., 27 S.W. 251, 
983, 95 Ky. 638, 16 Ky.L. 244; Crab- 
tree v. Atchison, 20 S.W. 260, 93 Ky. 
338, 14 Ky.L. 313; Fitch v. Parker, 47 
S.W. 627, 20 Ky.L. 842; Fireman’s Ins. 
Co. v. Schwing, 11 S.W. 14, 10 Ky.L. 
883. See Home Ins. Co. of New York 
v. Crowder, 176 S.W. 344, 164 Ky. 792 
(recognizing the rule). 

Me.—Appeal of Rawley, 106 A. 120, 
118 Me. 109; Reed v. Reed, 99 A. 181, 
115 Me. 441. 

Mass.—Davis v. Mason, 4 Pick. 156. 

Neb.—Olds Wagon Co. v. Benedict, 
41 N.W. 254, 25 Neb. 372, 27 Neb. 344, 
43 N.W. 108. 


N.H.—Probate Judge v. Stone, 44 
Nia 98% 
N.J.—Farmers’ Nat. Bank vy. Gas- 


kill, 9 N.J.L.J. 204. 
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‘quires a reversal or the grant of a new trial,** except 
where no actual prejudice results.°? B 
thorities, however, it is held that the right to open 


By other au- 


N.Y.—Millerd v. Thorne, 56 N.Y. 
402; Herreshoff v. American & Brit- 
ish Mfg. Co., 149 N.Y.S. 7038, 164 App. 
Div. 238; Cilley v. Preferred Acc. Ins. 
Co., 96 N.Y.S. 282, 109 App.Div. 394; 
Miller v. Meyerhoff, 81 N.Y.S. 234, 79 
App.Div. 532; Hurd v. Wing, 67 N.Y.S. 
227, 56 App.Div. 595; Hurd v. Wing, 
67 N.Y.S. 227, 56 App.Div. 595; Par- 
rish v. Sun Printing & Publishing 
Ass’n, 39 N.Y.S. 540, 6 App.Div. 535; 
Lindsley v. European Petroleum Co., 
3 Lans. 176, 10 Abb.Pr.N.S. 107, 41 
How.Pr. 56; Huntington v. Conkey, 
83 Barb. 218; Penhryn Slate Co. v. 
Meyer, 8 Daly 61; Kotlowitz v. Sil- 
berstein, 144 N.Y.S. 766, 83 Misc. 82; 
Salomon v. Fiske, 138 N.Y.S. 422, 78 
Mise. 406; Auerbach v. Peetsch, 18 N. 
WAS) Fae Clarkson v. Meyer, 14 N.Y. 
S. 144. 

S.C.—Yancey v. Southern Wholesale 
Lumber Co., 123 S.E. 767, 129 S.C. 48. 

Tex.—Ney v. Rothe, 61 Tex. 374; 
Stone v. Morrison & Powers (Commn. 
App.) 298 S.W. 538 [rev. (Civ.App.) 
294 S.W. 641]; Finger v. Whitworth, 
(Civ.App.) 294 S.W. 285; Mayfield v. 
Son, (Civ.App.) 278 S.W. 462; Ken- 
nedy v. McCauley, (Civ.App.) 236 S.W. 
752; Producers’ Oil Co. v. State, (Civ. 
App.) 213 S.W. 349; Knight Realty 
Co. v. Williams, (Civ.App.) 493 S.W. 
168; Houston & T. C. R. Co. v. Mont- 
gomery, (Civ.App.) 185 S.W. 633 [mo- 
tion den (Civ.App.) 189 S.W. 350]; 
First State Bank of Amarillo v. Coop- 
er, (Civ.App.) 179-S.W. 295; Meade v. 
Logan, (Civ.App.) 110 S.W. 188; Fer- 
guson-McKinney Dry Goods Co. v. 
City Nat. Bank, 71 S.W. 604, 31 Tex. 
Civ.App. 238; Clements v. McCain, 
(Civ.App.) 49 S.W. 122; Gulf Coast, 
ete; Ra Covi. Rossyq7e- Ssweebsén 4 
Tex.A.Civ.Cas. § 87. 

Wash.—Bozzio v. Vaglio, 38 P. 1042, 
10 Wash. 270. 

[a] Effect of denial on validity of 
subsequent proceedings.—It has been 
held that, where the.right to open and 
close has been properly asserted and 
wrongfully denied, all subsequent pro- 
ceedings in the trial are nugatory. 
Atlantic Coast Line R. Co. v. Hogrefe, 
147 S.E. 397, 39 Ga.App. 400. 

[b] Correction of error.—The court 
may properly correct a mistake in 
awarding the opening and closing aft- 
er evidence iS’ presented. McCalla v. 
American Freehold Land Mortg. Co., 
15 S.E. 687, 90 Ga. 113. 

[ec] Reversal held proper where 
the right to open and close has been 
improperly denied: (1) Unless the 
record shows affirmatively that no 
prejudice resulted. Millerd v. Thorn, 
56 N.Y. 402, 15 Abb.Pr.N.S. 371; Ney 
v. Rothe, 61 ‘Tex. 374; Ramsey v. 
Thomas, 38 S.W. 259, 14 Tex.Civ.App. 
431. (2) Where it appears that preju- 
dice resulted. Parrish v. Sun Print- 
ing, etc., Assoc., 39 N.Y.S. 540, 6 App. 
Div. 585. (3) Where it does not ap- 
pear that no prejudice reSulted. Abat 
v. Sigura, 5 Mart.N.S. (la.) 78. (4) 
Where prejudice may have resulted. 
Mann v. Scott, 32 Ark. 593; Probate 
Judge v. Stone, 44 N.H. 593. (5) 
Where the evidence did not demand 
the verdict. Reid v. Sewell, 36 S.E. 
937, 111 Ga. 880; Massengale v. 
Pounds, 28 S.E. 510, 100 Ga. 770; 

Errors in conduct of trial as ground 
for reversal in general see Appeal and 
Error §§ 2929-2947. 

Refusal of right to open and close 
as ground for new trial in general see 
New Trial § 72. Y 

3s. U.S.—New York Dry Goods 
Store v. Pabst Brewing Co., 112 F. 381, 
ONC. CFA. 12/95. : ; 

Colo.—Denver Land, ete., Co. v. 
Rosenfeld Constr. Co., 36 F146, 19 
Colo, 539. 

Ga.—Little v. Dolvin, (App.) 1038S. 
H. 35; Wright v. Johnson, 65 S.E. 60, 
6 Ga.App. 378. ‘ 

Ill.— Nagle v. Schnadt, 88 N.HE. 178, 
239 Ill. 595; Carterville. Coal Co. v. 
Covey-Durham Coal Co., 186 Ill.App. 
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and close is largely within the discretion of the trial | 
eourt,?> whose determination will not be interfered 

with unless its diseretion is abused ;37 
seem that what is meant in some, at least, of such 
cases is either that the irregularity in permitting 
the wrong party to open and elose is not fatal where 


168. 
Ind.—Salt Springs Nat. Bank v. 
years 171 N.B. 202, 91 Ind.App. 


Ind.T.—Gentry vy. Singleton, 69 S.W. 
898, 4 Ind.T. 346 [aff 128 F. 679, 63 C. 
CeAs, 2edalt 

Ky.—Home Ins. Co. of New York v. 
Crowder, 176 S.W. 344, 164 Ky. 792; 
Acme Mills & Elevator Co. v. John- 
son, 133 S.W. 784, 141 Ky. 718. 

Me.—Appeal of Rawley, 106 A. 120, 
118 Me. 109. 

Minn.—Lockway v. Modern Wood- 
men of America, 141 N.W. 1, 121 Minn. 
170. 

Neb.—Citizens’ State Bank v. Baird, 
60 N.W. 551, 42 Neb. 219. 

N.H.—Seely v. Manhattan L. Ins. 
Co., 61. A. 585) 73 N.H.) 8395) Patten, v. 
Cilley, 42 A. 47, 67 N. H. 520; Hilliard 


v. Beattie, 59 N.H. 462; Schoff v. 
Laithe, 58 N.H. 503. 
N.Y.—Lake Ontario Nat. Bank v. 


Judson, 25 N.H. 367, 122 N.Y. 278, 3 
Silv.A. 105. See Huntington y. Con- 
key, 33 Barb. 218 (recognizing the 
rule, but pointing out that it is not 
founded in any discretion of the court 
to grant or refuse the right, but in the 
principle that technical errors do not 
require or justify a reversal where no 
injury has been done thereby). 

Ohio.—Dille v. Lovell, 37 “Ohio St. 
415. 

Tex.—Ney v. Rothe, 61 Tex. 374; 
Belt v. Raguet, 27 Tex. 471; Gaines’ 
Adm’r v. Ann, 26 Tex. 340; Fain v. 
Nelms, (Civ. App.) 156 S.W. 281; Phil- 
lips v. Texas Loan Co., 63 S.w. 1080, 
26 Tex.Civ.App. 505; Robb v. Robb, 
(Civ.App.) 62 S.W. 125. 

Va.—Steptoe v. Harvey, 7 Leigh (34 


Va.) 501. 
W.Va.—Ogle v. Adams, 12 W.Va. 
220, 


213. 

Wis.—Winn v. Itzel, 103 N.W. 
125 Wis. 19; Bannon v. Insurance Co, 
of North America, 91 N.W. 666, 115 
Wis. 250; Parker v. Kelly, 21 N.W. 
539, 61 Wis. 552; Second Ward Sav. 
Bank v. Shakman, 30 Wis. 333; Mar- 
shall, {lsley & Ellis v. Wells, 7 Wis. 
1 @3s,AmeD. ssi: 

And see ceses infra this note. 

la] If substantial justice has been 
done the denial of the right to open 
and close to the party entitled to ex- 
ercise it is not fatal. Moore v. Brown, 


6 S.E. 833, 81 Ga. 10; Kells v. Davis, 
57 Ill. 261; Huddle v. Martin, 54 Ill. 
258. 


{[b] Where party having the right 
introduces no evidence to sustain his 
case, any error or irregularity in 
denying him the exercise of the right 
to open and close the argument is 
harmless, the court being authorized 
to direct a verdict against him. Home 
Ins. Co. of New York v. Crowder, 176 
S.w. 344, 164.Ky. 792. 

[ec] Besult not affected by denial 
ef right.—(1) Where the court di- 
rects a verdict for plaintiff, an ob- 
jection that defendant was improp- 
erly denied the burden of the issues 
and the right to open and close be- 
comes unavailing. Redmond v. Tone, 
10 N.Y.S. 506, 57 Hun 585. (2) Where 
the case might properly have been 
taken from the jury, any error in re- 
fusing defendant the right to open 
and close is harmless. Seiler v. Eco- 
nomic Life Assoc. of Clinton, 74 N.W. 
941, 105 Iowa 87, 438 L.R.A. 5387. (3) 
Where the result reached is the only 
logical one that could be reached un- 
der the evidence, any error in denying 
a right to open and close will not re- 
quire a reversal of the judgment. 
Greene v. Central of Georgia Ry. Co., 
38 S.E. 360, 112 Ga. 859; Madison 
Supply & Hardware Co. y. Richard- 
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but it would 


son, 69 S.BE. 45, 8 Ga.App. 344. 

[d] Verdict more favorable to 
complaining party than he was en- 
titled to.—The denial to a party of 
the right to open and close is not 
ground for reversal where the verdict 
of the jury is more favorable to such 
party than he was entitled to under 
the evidence. Walker v. Bryant, 37 
S.HE. 749, 112 Ga. 412. 

[e] Verdict not contrary to evi- 
dence.—It has been held that the fail- 
ure of the court to permit the party 
entitled to open and close to exercise 
that right is not sufficient ground for 
setting aside the verdict where it is 
not Shown to be contrary to the evi- 
dence. Valley Mutual Life Ass’n v. 
Teewalt, 79 Va. 421. 

[ft] Verdict merely advisorye— 
Where the verdict of the jury is ad- 
visory only, a reversal is not required 
by an erroneous denial of the right 
to open and close. Blanchard vy. 
Blanchard, 61 N.H. 481, 191 Ill. 450. 

Harmless error in conduct of trial 
in general see Appeal and Error § 
2929. 

26. U.S.—Lancaster v. Collins, 6 
SiCt 33, LSU Se222, Zo erie oa os 
Hall v. Weare, 92 U.S. 728, 23 L.Hd. 
500; Day v. Woodworth, 13 How. 363, 
14 L.Ed. 181; Florence Oil, etc., Co. v. 
Farrar, 109 F. 254, 48 C.C.A, 345. 

Conn.—Scott v. Hull, 8 Conn. 296; 
Comstock v. Hadlyme Ecclesiastical 


Soc:., 8 Conn. 254, 20 Am.D. 100. 

) Bank _ v. 
Taber, 145 P. 1090, 1092, 26 Idaho 723 
[eit Cyc]. 


Ill.—Liptak v. Security Benefit 
Ass’n, 262° TITApp; °5122 

Iowa.’ —McLaughlin-Gormley-King 
Co. v. Hauser, 202 N.W. 574, 200 Iowa 
210; Smith v. Coopers, 9 Iowa 376. 

Minn.—Bullock v. New York Life 
Ins. Co., 283 N.W. 858, 182 Minn. 192; 
Hanson vy. Bulmahn, 191 N.W. 586, 
154 Minn, 129; C. Aultman &''Co. vv. 
Falkum, 50 N.W. 471, 47 Minn. 414. 
See State ex rel. Kenney v. Nelson, 
133 N.W. 1010, 116 Minn. 424 (dic- 
tum). 

Mo.—Cape Girardeau & C. R. Co. v. 
Blechle, 137 S.W. 974, 234 Mo. 471, 
Ann.Cas.1912D 246; Lucas v. Sullivan, 
33 Mo. 389; Wade v. Scott, 7 Mo. 509; 
McDonald v. Redemeyer, 198 S.W. 483, 
197 Mo.App. 630; McCormiok Har- 
vesting Machine Co. v. Blair, 164 S.W. 
656, 181 Mo.App. 593; Oexner v. Loehr, 
113 S.W. 727, 133 Mo.App. 211; Mere- 
dith v. Wilkinson, 31 Mo.App. 1. 

N.C.—Michaux v. Paul Rubber Co., 
130 S.E. 306, 190 N.C. 617; Kernodle 
v. Kernodle, 93 S.H. 956, 174 N.C. 441. 
See A. J. Higgins Export & Lumber 
Co. v. Elizabeth sae Shipyard Co., 107 
S.E. 449, 181 N 442 (applying a rule 
of court giving Tene court the right to 
determine which party is entitled to 
open and close, and making its deci- 
sion final and not reviewable). 

Pa.—Critzer v. Donovan, 137 A. 665, 
289 Pa. 381; Smith v. Frazier, 53 Pa. 
226; Hartman vy. Keystone Ins. Co., 
21 Pa. 466; Robeson v. Whitesides, 
16 Serg.&R. 320. 

Tenn.—Woodward v. Iowa L Ins. 
Co., 56 S.W. 1020, 104 Tenn. 49. 


Tex.—Minor v. Bishop, (Civ.App.) 
180 S.W. 909; Cooper v. Marek, (Civ. 
App.) 166 S.W. 58. 

See Arruza v. Laugier, 14 Porto 
Rico 24 (dictum). 

37. U.S.—Florence Oil, ete., Co. v. 


Farrar, 109 F. 254, 48 C.C.A. 345. 
Idaho.—Exchange State Bank vv. 
Taber, 145 P. 1090, 26 Idaho 723. 
Ilowa.—Schipfer v. Stone, 218 N.W. 
568, 219 N.W. 933, 206 Iowa 328; Mc- 
Laughlin-Gormley-King Co. v. Haus- 
er, 202 N.W. 574, 200 Iowa 210; Louisa 
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no actual prejudice is shown,?® or that where it is 
doubtful or uncertain which party may fairly be 
said to have the burden of the issues, that ques- 
tion, and consequently the right to open and close, 
is to be determined by the court in its discretion.*? 
Ordinarily the right to open and close the evidence 


County Nat. Bank v. Burr, 199 N.W. 
359, 198 Iowa 4; City Bank of Mitch- 
ellville v. Alcorn, 188 Iowa 592; 
O’Connor v. Kleiman, 121 N.W. 1088, 
143 Iowa 485; Farmer v. Norton, 115 
N.W. 371, 129 Iowa 88; Shaffer v. Des 
Moines Coal & Hay Co., 98 N.W. 111, 
122 Iowa 233. 

Mo.—Cape Girardeau & C. R. Co. v. 
Blechle, 137 S.W. 974, 234 Mo. 471, 
Ann.Cas.1912D 246; Wade v. Scott, 
7 Mo. 509; McCormick Harvesting 
Machine Co. v. Blair, 164 S.W. 656, 181 
Morne. 593; Oexner v. Loehr, 113 S. 

. 727, 183 Mo.App. 211; Meredith v. 
Wilkinger, 31 Mo.App. ah 

Tex.—Cooper v. Marek, (Civ.App.) 
166 S.W. 58. 

See Arruza,v. Laugier, 14 Porto 
Rico 24 (dictum). 

Compare Smith v. Frazier, 53 Pa. 
226; Robeson vy. Whitesides, 16 Serg. 
one (Pa.) 520 (both holding that the 
determination of the court is not as- 
signable as error and should not be 
interfered with on appeal); Hartman 
v. Keystone Ins. Co., 21 Pa. 466 (hold- 
ing that it is. not a fatal error to 
award the opening and closing to the 
wrong party). 

Review of court’s discretion in mat- 
ters relatir.g to conduct of trial in 
general see Appeal and Error § 2781. 

28. %Ill.—Morse v. Fuller, 164 Ill: 
App. 85. 

Iowa.—City Bank of Mitchellville 
v. Alcorn, 176 N.W. 628, 188 Iowa 592; 
O’Neil v. Adams, 122 NW. 976, 144 
Iowa 385; Fenton v. Iowa State 
Traveling Men’s Ass’n, 117 N.W. 251, 
139 Iowa 166; Farmer v. Norton, 115 
N.W. 371, 129 Iewa 88; Shaffer v. Des 
Moines Coal & Hay Co., 98 N.W. 111, 
122 Iowa 233; Dent v. Smith, 5 N.W. 
143, 53 Iowa 262. 

Minn.—Lockway v. Modern Wood- 
men of America, 141 N.W. 1, 121 Minn. 

Mo.—Cape Girardeau & C. R. Co. v. 
Blechle, 137 S.W. 974, 234 Mo. 471, 
Ann.Cas.1912D 246; McClintcck v. 
Curd, 32 Mo. 411; Colt v. Beaumont, 
32 Mo. 118; Reichard v. Manhattan 
Tague, Co. tat Moc blsss mei peduaays 
Tibeau, 22 Mo. 77; Bank of Buffalo Vv. 
Reagan, 146 S.W. 1182, 163 Mo.App. 
529; Oexner V. Boehyr,. 11a S: We whens 
133 Mo.App. 211; Loy, v. Rorick, 71 
S.W, 842, 100 Mo.App. 105. 

Okl1.—Youngblood v. Roake, 253 P. 
1017, 124 Okl. 84; Congdon. v. Mc- 
Alester Carriage & Wagon Factory, 
156 Pi 597) 56 ORE 20 


Tex.—Cooper v. Marek, (Civ.App.) 
166 S.W. 58. 

39. Schipfer v. Stone, 218 N.W. 
568, 219 N.W. 9338, 206 Iowa 328; First 


State Bank of Riverside v. Tobin, 215 
N.W. 767, 204 Iowa 456; Louisa Coun- 
ty Nat. Bank v. Burr, 199 N.W. 359, 
198 Iowa 4; O’Connor v. Kleiman, 121 
N.W. 1088, 143 Iowa 435; Farmer v. 
Norton, 115 New. 371, 129 Iowa 88; 
In re Brown’s Estate, 259 N.Y.S. 275, 
144 Mise. 440; Kernodle v. Kernodle, 
93 S.B 956, i74 N.C. 441; Reyna v. 
Gonzales, (Tex. Civ.App.) 270 S.w. 
LBS Engelman v. Anderson, (Tex. 
Civ.App.) 243 S.W. 728 [rev reh on 
other grounds (Civ.App.) 244 S.w. 
ae See Dwyer v. Redmond, 124 A. 

100 Conn. 393 (holding that where 
been are several issues tried together, 
as to some of which plaintiff, and 
others defendant, has the affirmative, 
the court has discretion to determine 
which party shall open and close, un- 
der a general rule of practice express- 
ly so providing); White v. White, 160 
P. 993, 99 Kan. 133 (to same effect, 
under a statute providing that plain. 
tiff shall open, ete., unless the court 
for special reasons: otherwise di- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


we oe 5 aldhn MESS vou es las 
= 


§§ 69-70] 


TRIAL 


[64 C.J.] 75 


and the right to open and close the argument are ; Unless otherwise provided by statute‘! or rule of 
court,*? the question which party to an action has 


governed by the same principles.*° 


-[§ 70] 2. As Dependent on State of Pleadings. 


rects); Simons v. Pearson, 61 S.W. 
259, 22 Ky.L. 1707 (holding that 
_ where, as between plaintiff and one of 
two defendants, the latter had the 
burden, while plaintiff had the burden 
as between himself and the other de- 
fendant, the order of argument rest- 
ed in the sound discretion of the 
court); Henry Gaus & Sons Mfg. Co. 
v. Magee, Lattimore & LaBerge Mfg. 
Co., 42 Mo.App. 307 (holding that 
where two actions between the same 
parties and involving the Same trans- 
action are, by consent, consolidated 
for trial, and the burden of proof is 
not on the same party in both, it is 
within the discretion of the court to 
decide which of them shall open and 
close). , 
fa] Where defendant admits plain- 
tiff’s claim and pleads counterclaim, 
and plaintiff pleads compromise in re- 
ply, while the burden of proof is on 
plaintiff, it is proper for the court to 
determine the order of argument and 
the right to open and close in view of 
the diverse contentions, and a ruling 
permitting defendant to open and 
close will not be disturbed unless 
clear abuse of discretion is shown. 
Engelman vy. Anderson, (Tex.Civ. 
App.) 243 S.W. 728 [rev reh on other 
grounds (Civ. App.) 244 S.W. 650]. 
Compare Robinson y. Hitchcock, 8 
Metc. (Mass.) 64 (holding that plain- 
tiff has the right to open and close 
where he confesses and avoids af- 
firmative matter pleaded by defend- 
ant who admits the allegations of the 
complaint). 
40. Perkins v. Ermel, 2 Kan. 325. 
41. See statutory provisions. 
fa] Party having burden of issues 
at close of evidence.—(1) Under a 
statute providing that after all the 
evidence has been received the party 
“then” having the burden of the is- 
sue shall have the opening and clos- 
ing in argument, the right to open and 
close the argument is to be deter- 
mined after the evidence has been in- 
troduced, and not before the trial be- 
gins. First State Bank of Riverside 
v. Tobin, 215 N.W. 767, 204 Iowa 456; 
O’Connor v. Kleiman, 121 N.W. 1088, 
143 Iowa 435; Shaffer v. Des Moines 
Coal & Hay Co., 98 N.W. 111, 122 lowa 
233; Schoonover v. Osborne, 117 Iowa 
427. (2) The question which party 
shall open and close the argument is 
not proper to be decided at the close 
of plaintiff’s evidence, since the court 
cannot determine which party has the 
burden of the whole case until it has 
heard defendant’s evidence; and the 
proper time for deciding the question 
is at the close of all the evidence. 
Wilson v. Big Joe Block Coal Co., 119 
N.W. 604, 142 Iowa 521. (3) Where at 
the trial defendant admits his liabili- 
ty on plaintiff's claim, and the sole 
controversy is over a counterclaim 
pleaded by defendant, defendant 
should be given the right to open and 
close. Schoonover vy. Osborne, 90 N. 
W. 844, 117 Iowa 427. (4) Where de- 
fendants in an attachment suit deny 
liability, and claim damniages_ for 
wrongful attachment, and plaintiff in- 
troduces no evidence to show their li- 
ability, so that there is nothing to try 
but the question of damages, defend- 
ants are entitled to open and_ close. 
Whitney v. Brownewell, 32 N.W. 285, 
71 Iowa 251. (5) Where, after plain- 
tiff has made the opening argument, 
plaintiff files a substituted answer 
confessing and avoiding plaintiff's 
casé, and so changing the issues that 
the burden is on defendant, it is with- 
in the court’s discretion whether or 
not he should be permitted to close 
the argument, since he obviously can- 
not then be permitted to open it, and 
to grant the right to close might be 
prejudicial to plaintiff. Fred Miller 
Brewing Co. v.’De France, 57 N.W. 
959, 90 Iowa 395. (6) Under a statute 
providing that after the evidence is 


concluded the party “having the bur- 
den of proof on the whole case” shall 
be entitled to open and conclude the 
argument, where the parties stipulate 
facts under which defendant has the 
burden of establishing the issues, he 
is entitled to open and conclude the 
argument. Spurlock v. Republic Bank 
& TrusteCo., (Tex.Civ.App.) 53 S.W. 
(2d) 93. 

42. See court rules. 

[a] Admission after issues settled 
to obtain right to open and close.— 
(1) Under a rule of court providing 
that plaintiff shall have the right to 
open and conclude unless the burden 
of proof of the whole case under the 
pleadings rests upon defendant, or 
unless defendant, or all the defend- 
ants if there shall be more than one, 
shall after the issues of fact are set- 
tled and before the trial commencés 
admit that plaintiff has a good cause 
of action as set forth in his petition, 
except so far as it may be defeated, 
in whole or in part, by the facts of 
the answer constituting a good de- 
fense and which may be established 
on the trial, which admission shall be 
entered of record, when defendant, or 
defendants, if more than one, shall 
have the right to open and conclude 
in adducing the evidence and in the 
argument of the cause, the issues of 
fact are settled, within the meaning 
of the rule, when the issues of Jaw 
arising on the pleadings, and all pleas 
in abatement, have been determined. 
Baker v. Pierce, (Tex.Civ.App.) 248 S. 
W. 439 [rev on other grounds (Commn. 
App.) 259 S.W. 921]. (2) The term 
“trial” as used in the provision of the 
rule requiring the admission to be 
made before the trial commences in- 
cludes all steps taken in te case, 
from the submission of evidence to 
the jury, to the rendition of the judg- 
ment. Price v. Seiger, (Tex.Civ.App.) 
33 S.W.(2d) 519 [rev on other grounds 
(Commn.App.) 49 S.W.(2d) 729]. (3) 
Pleading is not a part of the trial, and 
the trial does not commence until 
after an issue of fact has been joined. 
Price v. Seiger, supra. (4) It is not 
too late to make the admission after 
both parties have announced ready for 
trial, and after a jury has been im- 
paneled, but before the pleadings have 
been read to the jury and before the 
introduction of any evidence, the term 
“before the trial commences” mean- 
ing and referring to the time when 
the opening of the:case on its merits, 
or the ordinary process of developing 
a case, is ready to begin, and not in- 
cluding such preliminary steps as se- 
lecting a jury and adjusting the ma- 
chinery' of the court for hearing the 
ease. Baker v. Pierce, supra; Ken- 
nedy v. McCauley, (Tex.Civ.App.) 236 
S.W. 752; Duke v. Walter, (Tex.Civ. 
App.) 227 S.W. 714. (5) The admis- 
sion must be made before any evi- 
dence has been introduced. Hittson 
y. State Nat. Bank, (Tex.) 14 S.W. 780 
{mod reh on other grounds 14 S.W. 
993]. (6) An admission filed after all 
the evidence has been submitted to 
the jury is too late to entitle defend- 
ant to open and conclude the argu- 
ment. Price v. Seiger, supra; Mc- 
Clain v. Robinson, (Tex.Civ.App.) 269 


S.W. 199; Caldwell v. Auto Sales & 
Supply Co., (Tex.Civ.App.) 158 S.W. 
1030; Mutual Life Ins. Co. v. Simp- 


son, (Tex.Civ.App.) 28 S.W. 837 [rev 
on other grounds 31 S.W. 501, 88 Tex. 
Boon 2d. aA 765,950 (AM. SR oed, 
See Kennedy v. McCauley; (Tex.Civ. 
App.) 236 S.W. 752, 754 [cit Cyc] (dic- 
tum). (7) ‘The admission should be 
in writing and entered of record. 
Ayers v. Lancaster, 64 Tex. 305; Rey- 
na v. Gonzales, (Tex.Civ.App.) 270 8. 


W. 939; Smith v. Eastham, (Tex.Civ. 
App.) 56°:S.W. 218; Dugey v. Hughs 
Brosus& o€0qg; 24 Pex-A.Civ.Gas.,§: 4. 


(8) An admission in the language of 
the rule is ordinarily sufficient. Joy 


‘tion. 


the affirmative of the issues, and so the right to open 


v. Liverpool, London & Globe Ins. Co., 
74 S.W. 822, 32 Tex.Civ.App. 433; 
Blooming Grove Cotton-Oil Co. v. 
Blooming Grove First Nat. Bank, 
(Tex.Civ.App.) 56 S.W. 552. (9) It 
has been said, however, that the ad- 
mission should not be in the language 
of the rule, or in its general terms, 
but should be so specific that the jury 
will understand the facts admitted. 
Alstin’s lx’r v. Cundiff, 52 Tex. 453. 
(10) An admission in the language of 
the rule should be construed as an ad- 
mission of every fact necessary to 
plaintiff's recovery on his cause of ac- 
Smith v. Traders’ Nat. Bank, 12 
S.W. 221, 74 Tex. 541; Swift & Henry 
Live Stock Commission Co. v. Mounts, 
(Tex.Civ.App.) 295 S.W. 932; Haile v. 
Coker, (Tex.Civ.App.) 267 S.W. 1010; 
W. T. Rawleigh Co. v. Watson, (Tex. 
Civ.App.) 256 S.W. 955; Blume ov. 
Hainey, 128 S.W. 440, 60 Tex.Civ.App. 
351; Joy v. Liverpool, London & Globe 
Ins. Co., 74 S.W. 822, 32 Tex.Civ.App. 
433. (11) An admission in the lan- 
guage of the rule does not, however, 
admit allegations in plaintiff’s plead- 
ings which merely deny affirmative 
matter pleaded in defense. Smith v. 
Traders’ Nat. Bank, supra; Swift & 
Henry Live Stock Commission Co. vy. 
Mounts, supra; W. T. Rawleigh Co. 
v. Watson, supra; Blume v. Hainey, 
supra; Joy v. Liverpool, London & 
Globe Ins. Co., supra. (12) The ef- 
fect of the admission contemplated by 
the rule is not simply that plaintiff 
could make out a prima facie case, 
thus dispensing with proof in his be- 
half but entitling defendant to intro- 
duce evidence to rebut plaintiff’s case, 
but the admission precludes defend- 
ant as to all matters not pleaded by 
him by way of confession and avoid- 
ance, entitling plaintiff to the relief 
prayed by him unless defendant’s af- 
firmative plea shall be established and 
prevail. Federal Life Ins. Co. v. 
Wilkes, (Tex.Civ.App.) 218 S.W. 591; 
Mutual Life Ins. Co. v. Baker, 31 S.W. 
L072). 10..Tex.CiveApp... 515, 4 (r3)) in 
other words, the admission is of the 
facts alleged by plaintiff, and not 
merely of the validity or truth of the 
evidence he might introduce in sup- 
port thereof. Meade v. Logan, (Tex. 
Civ.App.) 110 S.W. 188. (44) Where 
there are several defendants, each de- 
fendant must file the statutory admis- 
sion if plaintiff's right to open and 
close is to be precluded. Guerguin v. 
Boone, 77 S.W. 630, 33 Tex.Civ.App. 
622. (15) Where only one of two de- 
fendants files the admission contem- 
plated by the rule he is not entitled 
to open and olose. Hittson v.’State 
Nat. Bank, (Tex.) 14 S.W. 780 [moa 
reh on other grounds 14 S.W. 993). 
(16) Where defendant in an attach- 
ment suit has replevied the attached 
goods, it is not necessary for the sure- 
ties on the replevin bond to join in 
the admission under the rule, in or- 
der to enable defendant to secure the 
right to open and close. Munn v. 
Martin, 15 S.W. 195, 4 Tex.A.Civ.Cas. 
§ 60. (17) Such rule of court does 
not conflict with a statute provid- 
ing that the party having under 
the pleadings the burden of proof 
on the whole case shall be entitled to 
open and conclude the argument to 
the jury. Hittson v. State Nat. Bank, 
supra. (18) If the admission is made 
but afterward withdrawn, defendant 
is not entitled to open and elose. 
Jones v. Smith, 52 S.W. 561, 21 Tex. 
Civ.App. 440. (19) Where defendant 
does not have the burden of the whole 
case, and does not file and enter of 
record at the proper time a proper ad- 
mission, as provided by such rule, he 
is not entitled to open and conclude. 
Price iv. Seiger, (Tex.Civ-Apps) 33 S: 
W.(2d) 519 [rev on other grounds 
(Commn.App.) 49 S.W.(2d) 725]; 
Smith v. Hastham, (Tex.Civ.App.) 56 
S.W. 218; Halsell v. Neal, 56 S.W. 
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and close at the trial,*® ordinarily depends upon the 
state of the pleadings at the beginning of the trial ;*4 
and admissions or concessions niade during the trial 
do not affect the right,*® nor do shifts in the bur- 
den of the evidence during the course of the trial,*® 
or the court’s instructions to the jury as to the mat- 
ters at issue,*7? affect the right to open 


the argument. 


stanee and effect of the pleadings, 


187, 23 Tex.Civ.App. 26. (20) The rule 
permitting an admission to be made 
for the purpose of obtaining the right 
to open and close is not applicable 
where the affirmative matter alleged 
by defendant is inconsistent with an 
admission of plaintiff's cause of ac- 
tion, as where in an action on a note 
defendant makes the admission re- 
quired by the rule but pleads payment 
(Baker v. Pierce, (Tex.Civ.App.) 248 
S.W. 439 frev on other grounds 
(Commn.App.) 259 S.W. 921]), (21) or 
where, in an action of trespass to try 
title, defendant admits plaintiff's 
cause of action but pleads adverse 
possession (Meade v. Logan, (Tex. 
Civ.App.) 110 S.W. 188). 

[b] Admission .of facts to be 
proved by plaintiffi—(1) Under a 
eourt rule providing that whenever 
defendant in any action shall file a 
statement in writing of any specific 
matter of discharge or avoidance of 
such action he may, at any time be- 
fore the trial, file also in writing an 
admission of all the facts necessary 
to be proved by plaintiff in his open- 
ing on the general issue, and such de- 
fendant shall thereupon be entitled to 
open and close unless plaintiff shall 
file an admission of all the material 
facts ajleged in defendant’s statement 
and by way of reply state some spe- 
cific or substantive matter in dis- 
charge or avoidance thereof, defend- 
ant must admit plaintiff's cause of ac- 
tion, and not métrely a prima facie 
case which might be rebutted or over- 
come by evidence adduced by defend- 
ant. Spaulding v. Hood, 8 Cush. 
(Mass.) 602. (2) An admission is too 
late when made after the trial has 
been commenced by reading the writ 
or pleadings. Merriam v. Cunning- 
ham, 11 Cush. (Mass.) 40; Wiggles- 
worth v. Atkins, 5 Cush. (Mass. ) 212. 

43. Party having affirmative of is- 
sues as entitled to open and close see 
supra § 69. 

44. Ark.—Copeland  v. National 
Union Fire Ins. Co., 9 S.W.(2d) 561, 
177 Ark. 1178; Beal-Doyle Dry Goods 


Co. v. Barton, 97° S:W. 58," 80 Ark, 
SYA 

é Ga.—Ramsey v. Ramsey, 163 S.E. 
193, 174 Ga. 605; Central of Georgia 


Ry. Co. v. Morgan, 35 S.E. 345, 110 Ga. 
168; Barfield v. Smith, 157 S.B. 121, 
42 Ga.App. 638; Phillips v. Anderson, 
128 S.E. 922, 34 Ga.App. 190; Nalley 
v. Taylor, 107 S.H. 611, 27 Ga.App. 
147; Wall v.. Wall, 82 S.H. 791, 15 Ga. 
App. 156; E. Van Winkle Gin & Ma- 
chine Works v. Pittman, 58 S.EH. 379, 
2 Ga.App. 246. 

Ind.—Mason v. Seitz, 36 Ind. 516; 
Salt Springs Nat. Bank v. Schlosser, 
171 N.E. 202, 91 Ind.App. 295; Wood- 
ruff v. Hensley, 60 N.E. 312, 26 Ind. 
App. 592. 

Iowa.—Fagg v. Minneapolis & St. 
L. R. Co., 157 N.W. 148, 175 Iowa 459; 
Milwaukee Harvester Co. v. Crabtree, 
101 Lowa 526. 

Me.—Reed v. Reed, 99 A. 181, 115 
Me. 4414. 

N.H.—Buzzell v. Snell, 25 N.H. 474. 

N.Y.—Kotlowitz v. Silberstein, 144 
N.Y.S. 766, 83 Misc. 82; Trenkmann vy. 
Schneider, 51 N.Y.S. 2382, 23 Misc. 336 
(aft 56. IN-YiS. 770, 26 Mise. (65.91% 
Hirsh v. Herman, 172 N.Y.S. 133; Su- 
perior Lamp Mfg. Co. v. Zeisler, 161 
N.Y.S. 342. 


In determining who has the affirma- 
tive of the issues, regard is to be had to the sub- 
rather than their 
form;*® and a party cannot deprive his opponent of 
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the right to open 


and conclude 
close,*! the right 
admitted all the 
plaint rfecessary 
sought therein’? 


Okl.—Youngblood v. Roake, 253 P. 
1017, 124 Okl. 84. 

S8.C.—Kennington v. Catoe, 47 S.B. 
719, 68 S.C. 470; Thompson v. Securi- 
Siar be aly ete, Co., 41S). 464) 63:.'S.C: 

Tex.—J. W. Carter Music Co. v. 
Bailey, (Civ.App.) 179 S.W. 547. 

Vt.—Farrington v. Jennison, 32 A. 
641, 67 Vt. 569; Harvey v. Brouilette, 
17 A. 722, 61 Vt. 525. 

Eng.—Pontifex v. Jolley, 9 C.&P. 
202, 38 E.C.L. 127, 173 Reprint 802. 

See Convert v. Bishop & Babcock 
Co., 152 Ill.App. 516 (recognizing the 
rule). 

Compare Carmody v. Kolocheski, 
194 N.W. 584, 181 Wis. 394 (holding 
that while it is ordinarily true that 
the question as to who had the right to 
open and close the argument is deter- 
mined by the pleadings, because the 
issues when the case goes to the jury 
usually correspond to the issues: rais- 
ed by the pleadings, such is not al- 
ways the case, and the party having 
the burden of proof under the case as 
made out by the evidence is entitled 
to open and close the argument); 
Bonwill v. Dickson, 1 Del. 105 (to 
same effect). 

' 45. Du Bignon v. Wright, 50 S.E. 
65, 122 Ga. 263; Central of Georgia 
Ry. Co. v. Morgan, 35 S.E. 345, 110 
Ga. 168; Dorowgh vy. Johnson, 34 S.E. 
168, 108 Ga. 812; Massengale v. 
Pounds, 28 S.H. 510, 100 Ga. 770; Abel 
Vv. Jarratt,’ 28° S.B: (463, 100° Ga. 732 
Barfield v. Smith, 157 S.E. 121, 42 Ga. 
App. 638; Nalley v. Taylor, 107 S.E. 
611, 27 Ga.App. 147; E. Van Winkle 
Gin & Machine Works v. Pittman, 58 
S.E. 379, 2 Ga.App. 246; Kotlowitz v. 


Silberstein, 144 N.Y.S. 766, 83 Misc. 
82; Superior Lamp Mfg. Co. v. Zeis- 
ler, VEN NYS.2 3425 tiMoyd cv. New 
York Life Ins. Cor 96 S.E. 912, 110 S. 
C. 384; Johnson v. Wideman, 23 S.C. 
L. 325: Rector v. Evans, (Tex.Commn. 
App.) 6 S.W.(2d) 105 [mod (Commn. 
App.) 288 S.W. 826 (rev (Civ.App.) 
278 "SW 924) 1. Compare Eminent 
Household of Columbian Woodmen v. 
Howle, 198 S.W. 286, 131 Ark. 299 
(recognizing the rule, but holding that 
where an admission is made in court 
before any evidence is taken the 
pleadings should be treated as amend- 
ed to conform to the admission); 
Bass & Harbour Furniture & Carpet 
Co. v. Harbour, 140 P. 956, 42 Okl. 
335 (to same effect). But see EH. C. 
Robinson Lumber Co. v. Lansdell, 253 
S.W. 24, 215) Mo.App? 357 (holding 
that, where defendant filed a general 
denial and a counterclaim, and at the 
close of all the evidence admitted in 
open court the whole of plaintiff’s 
case as stated in the petition, defend- 
ant was entitled to open and close 
the argument). 

[a] Oral admissions by defendant 
are not sufficient to entitle him to 
open and close, but admissions for 
that purpose must be made in his 
pleadings. KH. Van Winkle Gin & 
Machine Works v. Pittman, 58 S.E. 
379, 2 Ga.App. 246. 

46. Felker v. Still, 183 S.E. 519, 35 


Ga.App. 236; James v. Hdward 
Thompson Co., 87 S.E. 842, 17 Ga.App. 
578; Fagg v. Minneapolis & St. L. R. 
Co., 157 N.W. 148, 175 Towa 459; 
Belknap v. Wendell, 21 N.H. 175. 
Burden of evidence in general see 


[§§ 70-71 


and close by easting his pleading in 


affirmative form when in substance it is merely a de- 
nial of the averments of the opposite party,*® or by 
anticipating a defense to his own averments.®° 

[§ 71] 3. Right. of Defendant—a. In General. 
Under the general rule that the party having the 
affirmative of the issues is entitled to open and 


belongs to defendant where he has 
allegations of the petition or com- 
to entitle plaintiff to the recovery 

and has pleaded an affirmative 


BHvidence §§ 21-24. 
47. Carter |v: 
App-) 219 S.W.)292: 

[a] Thus, in an action of trespass 
to try title, where defendant has fiied 
a general denial and a cross complaint 
claiming title by limitation or adverse 
possession, an instruction by the 
court that plaintiffs have established 
their title to the lands in question un- 
less defeated by the plea of limita- 
tion and the evidence introduced in 
support thereof does not affect the 
question of which party may open 
and close the argument to the jury, or 
entitle defendant so to do on the 
theory that the burden of proof has 
been placed upon him. Carter v. 
Brown, (Tex.Civ.App.) 219 S.W. 292. 

48. Ark.—Beal-Doyle Dry Goods 
cep v. Barton, 97 S.W. 58, 80 Ark. 
326. 

Ky.—Bush v. Wathen, 47 S.W. 599, 
104 Ky. 548, 20: Ky.L. 781; Young v. 
Haydon, 3 Dana 145; Denny v. Book- 
er, 2 Bibb 427. 

Md.—Shoop y. Fidelity & Deposit 
Co. of Maryland, 91 A. 753, 124 Md. 
130, Ann.Cas.1916D 954. 

Miss.—Porter v: Still, 63 Miss. 357. 

Mo.—Oexner v. Loehr, 113 S.W. 727, 
133 Mo.App. 211. 


Brown, (Tex.Civ. 


Sean .H.—Chesley v. Chesley, 37 N.H. 
9 

N.Y.—Huntington vy. Conkey, 33 
Barb. 218; Lewis v. Donohue, 58 N.Y. 


SSE sie. 27 Misc. 514. 
N.C.— Hudson v. Wetherington, 79 


INGOs 
Ohio.—Neff v. Cincinnati, 32 Ohio 
Steals 
Pa.—Huston y. Ticknor, 99 PawZode 
49. Ala.—Grady’s Adm’'r vy. Ham- 


mond, 21 Ala. 427. 

lowa.—Farmer v. Norton, 105 N.W. 
371, 129 Iowa 88. 

Ky.—Denny v. Booker, 2 Bibb 427. 

Neb.—Sorensen v. Sorensen, 94 N. 
W. 540, 98 N.W. 837, 100 N,W. 930, 
103 N.W. 455, 68 Neb. 483. 

$.C.—Maxwell v. Thompson, 15 S.C. 
612. See Strode v. Barnes, 117 S.E. 
420, 124 S.C. 408 (holding that, in an 
action on a note, a plea that defend- 
ant signed it under duress is merely 
a plea that it is not defendant’s obli- 

gation, and does not A defend- 
ant to open and close). 

Wis.—Wausau Boom Co. v. Dunbar, 
43 N.W. 739, 75 Wis. 138. 

See Bertody y. Ison, 69 Ga. 3817; 
James v. Edward Thompson Co., 87 
S.E. 842, 17 Ga.App. 578 (both appar- 
ently applying the rule). 

[a] . Putting answer in form of af- 
firmative allegation instead of specific 
denial will not give defendant the 
right to open and close, if the sub- 
stantial effect of the pleading is to 
controvert the truth of the essential 
averments of plaintiff’s petition. 
Farmer v. Norton, 105 N.W. 371, 129 
Iowa 88; Sorensen v. Sorensen, 94 N. 
W. 540, 98 N.W. 837, 100 N.W. $30, 
103-N.W. 455, 68 Neb. 483. 

50. Home Ins. Co. of New York v. 


Tere 11 -S.W.(2d) 415, 226 Ky. 
oO . 
51. See supra § 69. 


52. See cases infra this note, and 
notes 538, 54. 

[a] Denial of immaterial allega- 
tions of plaintiff's complaint, when 
coupled with admissions of all the 
material allegations thereof and an 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


ra 


§ 71) 


detense®® or a set-off or counterelaim,®+ except where 
plaintiff confesses and avoids the affirmative mat- 
ter,°® and provided, it has been held, with respect 
to opening and closing the argument, that defendant 


affirmative defense, does not disenti- 
tle defendant to open and close. Ste- 
vens v. Rosenwasser, 162. N.Y.S. 989. 

[b] Denial of legal conclusion (1) 
in plaintiff's complaint by defendant 
does not raise an issue of fact and 
so does not prevent defendant from 
claiming the right to open and close 
where he denies no fact pleaded by 
Plaintiff. Walker v. Bryant, 37 S.E. 
(AS ATS Gar 41251 h, By Canwerey Co. 
v. Schleuter Bros., 220 P. 103, 69 Mont. 
65; Dukas v. Hennessy Realty Co., 
178 N.Y.S. 420. (2) So a denial of 
plaintiff's allegations as to damages 
raises no issue, and does not prevent 
defendant from opening and closing, 
where he admits all the facts alleged 
in the complaint. Herreshoff  v. 
aed ican & British Mfg. Co., 149 N. 

703, 164 App.Div. 238. 

se Where plaintiff withdraws 
only claim not admitted by defend- 
ant, so that plaintiff's case is then 
fully admitted, defendant has the 
right to open and close on the issues 
raised by his affirmative defense or 
counterclaim. Fischer v. Frohne, 100 
N.Y.S. 1016, 51 Misc. 578. 

a eit ag cms im general see infra § 

538. Ark.—Travelers’ Bldg. & Loan 
Ass’n v. Hawkins, 34 S.W.(2d) 474, 
182 Ark. 1148; Roberts v. Padgett, 
TOWNS IW... 7538," 82, Ark, 331. 

Cal.—Silvius v. Mordoff, 192 P. 289, 
183 Cal. 628 

Ga.—Hall v. Wingate, 126 S.E. 796, 
159 Ga. 630; Matthews v. Farmer, 115 
S.E. 77, 154 Ga. 623; Higdon v. Wil- 
liamson, 78 S.. 767, 140 Ga. 187; Mar- 
tin v. Hale, 71 S.E. 134, 136 Ga. 230; 
Martin v. Hale, 71 S.H.°133, 136 Ga. 
228; Widincamp v. Widincamp, 70 S. 
E. 566, 135 Ga. 644; Seymour v. Bai- 
ley, 76 Ga. 338; Mobley v. Childers, 
144 S.B. 140, 38 Ga.App. 440; Clay v. 
Brown, 142 S.E. 911, 38 Ga.App. 157; 
Bittle va, Dolvin, (App) A037 7S.h. 35. 
Smith v. Savannah Electric ~Co., 
So. 548, oto. Ga.App: 69; Davis Vv. 
Potts, 100 S.B. 231, 24 Ga.App. 184; 
Fisher v. Whitehurst, 80 S.E. 536, 14 
Ga.App. 218; Carolina Portland Ce- 
ment Co. v. Marshall, 71 S.E. 942, 9 
Ga.App. 555; Wright v. Johnson, 65 Ss. 
E. 60, 6 Ga. ‘App. 378. 

Jlowa.—Early v. Bremer County 
Farmers’ Mut. Fire Ins. Ass’n, 207 N. 
W. 117, 201 Iowa 263; City Bank of 
Mitchellville v. Alcorn, 176 N.W. 628, 
188 Iowa 592. 

Kan.—Bartholomew v. Fell, 139 P. 
1016, 92 Kan. 64; Murchison vy. Nies, 
Lesa repre Kan. 17. 

Ky.—Jefferson Standard Life Ins. 
Co. v. Richeimer, 36 S.W.(2d) 652, 238 
yas 10; Pioneer Coal Co. v. ‘Asher, 
35 SAW. (2d) 285, 237 Ky. 254; Home 
Ins. Co. of New York v. Johnson, ib 
SJW. (id). 415, 226 Ky. 594; Acme- 
Jones Co. v. Ellis Milling Co., 270 S. 
W. 8438, 208 Ky. 216; Sipple v. Kehr, 
197 S.W. 39d, 1.06 Ky. 698; Pitman v. 
Drown, 194 S.W. 913, 175 Ky. 677; 
Baskett’s Assignee v. ‘Rash, 177 S.W. 
239, 165 Ky. 468; Home Ins. Co. of 
New York vy. Crowder, 176 S.W. 344, 
164 Ky. 792; Caruso v. Brown, 133 S. 
W. 948, 142 Ky. 76; Crabtree v. Atchi- 
son, 20 S.W. 260, 93 Ky. 338; John- 
son v. Strong, 58 S.W. 43 ‘s 9 Ky.L. 
577; Phillips v. Mann, 44 S.W. 379, 


Taser: 1705; Allen ‘v. Spidwell, 4 
Ky.Op. 466. 

Me.—Reed v. Reed, 99 A. 181, 115 
Me. 441. 


Minn.—Kipp v. Welsh, 170 N.W. 
224, 141 Minn. 499; Kipp v. Welsh, 170 
N.W. 222, 141 Minn. 291. 

Mo.—May v. Brown, (App.) 244 S. 
W. 89; Smith v. Greenstone, (App.) 
208 S.W. 628; Sanders & Adkins vy. 
John Q. Mosbarger & Son, 141 S.W. 
720, 159 Mo.App. 488; Citizens’ Bank 
Senath v. Douglass, (App.) 187 S. 


,154, 199 App.Div. 513; 


| 34; 


102 ° 


TRIAL 


Mont.—F. B. Connelly Co. v. Schleu- 
ter Bros., 220 P. 103; 69 Mont. 65. 

Neb.—Thompson v. Wall, 199 N.W. 
114, 112 Neb. 196; Farmers’ State 
Bank of Crookston v. Cavanaugh, 198 
N.W. 1017, 112 Neb. 142. 

Oop ates SMES? v. Kennett, 22 N.H. 

ol, 

N.Y.—Ameriean ‘Union Line v. 
Oriental Nav. Corporation, 192 N.Y.S. 
Huntington v. 
Conkey, 33 Barb. 218; James Con- 
forti Const. Co. v. Neek Realty Corpo- 
ration, 212°N.Y.S. 393,125 Mise: 876; 
Regan v. Kelley, 154 N.Y.S. 139, 91 
Mise. 4; Phyfe v. Dale, 126 N.Y.S. 
925-69" Misc. 637, |2°NVY- Civ. Proc.N:S: 
373; Stevens v. Rosenwasser, 162 N.Y. 
S. 989; Van Ingen v. Max Marx, 154 
N.Y.S. 112; Nagel Realty Co. v. 
Mreund elo eNeY Sr pics Compare 
Boehm v. Lies, 18 N.Y.S. 577, 60 N. 
Y.Super. 436 [aff 33 N.E. 1082, 138 N. 
Y. 609] (holding that where, in an ac- 
tion on a written contract, defendant 
denied that the agreement as set forth 
in the complaint was a true copy of 
the contract in suit, and pleaded an 
affirmative defense, he cannot com- 
plain of being denied the right to 
open and close, even though such de- 
nial raised no issue, since the court 
took his action in interposing it as 
done in good faith, and defendant can- 
not gain an advantage on the ground 
that his defense is frivolous). 

N.C.—Bowman v. Fidelity Trust & 
Development Co., 111 S.E. 162, 183 N. 


C. 249; Elks v. Hemby, 75 S.E. 854, 
160 N.C. 20. 

Ohio.—Gerlaugh vy. Riley, 2 Ohio 
INGISSIN GSH a keys 


Okl.—Rennie v. J. I. Case Thresh- 
ing Mach. Co., 220 P. 626, 94 Okl. 26; 
Wilson v. Moran, 197 P. 1051, 82 OkL 

Choctaw Lumber Co. v. Waldock, 
190 P. 866, 78 Okl. 232. 
S.C.—Johnson vy. Bonner, 75 S.E. 
369, 92 S.C. 122; Addison v. Duncan, 
14 S.E. 305, 35 S.C. 165. See Leesville 
Mfg. Co. v. Morgan Wood & Iron 
Works, 55 S.H. 768, 75 S.C. 342 (rec- 
ognizing the rule). 

§.D.—John B. Webster oe es Gross- 
man, 146 N.W. 565, 33 S.D. 

Tex.—Swift & Henry ins Stock 
Commission Co, v. Mounts, (Civ.App.) 
295 S.W. 932; Finger v. Whitworth, 
(Civ.App.) 294 S.W. 285; Mullins v. 
Auto Securities Co., (Civ.App.) 281 
S.W. 257; Baker v. Pierce, (Civ.App.) 
248 S.W. 439 [rev on other grounds 


(Commin-App:). 259 GSW. 92113 JL 
Case Threshing Mach. Co. v. Webb, 
(Civ. App.) 181. S.W., 8538; Byrd see 
Co. yv. Smyth, (Civ. App.) TET oS. 
260; Key v. Hickman, (Civ. App.) 149 
S.W. 275; Cunningham: v. M. & 


oe Ce Daves, (Civ.App.) 141 Sw Mee 


Joy v. Liverpool, London & Globe 
oe Co., 74 S.W. 822, 32 Tex.Civ.App. 


Utah.—Ogden Valley Trout & Re- 
sort Co. v. Lewis, 125 P. 687, 41 Utah 
183. 

Wash.—Spokane State Bank v. Pit- 
ner, 194 P. 969, 114 Wash. 177; Coff- 
man v. Spokane Chronicle Pub. Co., 
117 P. 596, 65 Wash. 1, Ann.Cas.1913B 
636. 

Ont. Jacobs v. 
LOC. @2Bs 250) 

See to same effect McNeer & Dodd 
v. Norfleet, 74 So. 577, 113 Miss. 611, 
Ann.Cas.1918E 436. 

[a] Fact that affirmative defense 
is met with denial and affirmative plea 
by plaintiff does not deprive defend- 
ant of the right to open and close, to 
which he is entitled by admitting the 
allegations of plaintiff’s petition and 
setting up the affirmative defense. 
City Bank of Mitchellville v. Alcorn, 
i76 N.W. 628, 188 Iowa 592. 

54 Ark.—Western Cabinet & Fix- 
ture Mfg. Co. v. Davis, 181 S.W. 273, 
121 Ark. 370. 


Hquitable Ins. Co., 


(64 C.J.] 77 


has introduced some evidence in support of his af- 
firmative allegations,®® and that the affirmative mat- 
ter was not interposed for the sole purpose of gain- 
ing an unjust advantage im argument ;°* and defend- 


Cal.—Coogan 
v. Beatcher, PP.) Yigg ee hee 695. 


769, 145 Ga. 626. 
Tll.—Truesdale Mfg, Co. v. Hoyle, 


39 Tll.App. 532; Williams v. Shup, 
12 Ill.App. 454. A 
Ind.—Schee v. McQuilken, 59 Ind. 


269; Bowen v. Spears, 20 Ind. 146. 

Ky.—Churchill v. Rogers, Hard. 
182; American Bridge Co. v. Glen- 
more Distilleries Co., 107 S.W.- 279, 
32 Ky.L. 873. 

Mich.—Sparks v. Lord, 164 N.W. 
490, 198 Mich. 415. 

Mo.—Clabaugh v. Heibner, (App.) 


236 S.W. 396; Ferguson v. Rittman, 
(App.) 180 S.W. 1046. Compare Mc- 
Donald vy. Redemeyer, 198 S.W. 483, 
197 Mo.App. 630 (holding, in an action 
on a note, wherein defendant did not 
file a verified plea of non est factum, 
but pleaded a counterclaim, that al- 
though the execution of the note, im- 
porting consideration, stood admitted 
under the statute for want of a veri- 
fied plea, the court was not bound to 
require plaintiff to rest on the admis- 
sion arising from the state of the 
pleadings by virtue of such statute, 
and it was not error to permit plain- 
tiff, if he chose, to put the notes in 
evidence, and thus establish by proof 
the cause of action pleaded, and so 
defendant was not wrongfully depriv- 
ed of the right to open and close). 

Mont.—Power v. Turner, 97 P. 950, 
387 Mont. 521. 

N.Y.—Bodine v. Andrews, 62 N.Y. 
S. 385, 47 App.Div. 495 [rearg den 63 
N.Y.S. 1105, 49 App.Div. 637]; »Har- 
ley v. Fitzgerald, 32 N.Y.S. 414, 84 
Hun 305; Dukas v. Hennessy Realty 
Co., 178 N.Y.S. 420 

S.C.—Brown v. Kirkpatrick, 5 S.C. 


267. Compare Yancey v. Southern 
Wholesale Lumber~-Co., 123 S.B. 767, 
129 S.C. 48 (holding that where, at 


the close of the evidence, the court 
directs a verdict for defendant on 
plaintiff’s cause of action, defendant 
has the right to open and conclude the 
argument on a counterclaim pleaded 
by him). 

8.D.—Commercial Investment Trust 
v. Wesling, 220 N.W. 855, 53 S.D. 337. 

Trex.—Casler v. Southwest Nat. 
Bank of Dallas, (Civ.App.) 274 S.W. 
286; Haile v. Coker, (Civ.App.) 258 
S.W. 228; Guffey v. Farmers’ & Mer- 
chants’ State Bank, (Civ.App.) 250 S. 
W. 301; Fisher v. Scherer, (Civ.App.) 
169 S.W. 1133. 

Wash.—Los Angeles Olive Growers’ 


Ass’n v. Pacific Grocery Co., 205 P. 
375, 119 Wash. 293. 
dae nueier Bae v. Jacobs, 86 Wis. 
od. 

Wyo.—Justice v. Brock, 131 P. 38, 
133 P: 1070, 21 Wyov 281: 

But see Page v. Osgood, 2 Gray 


(Mass.) 260 (applying the contrary 
rule, on the ground that plaintiff is 
to be given the right to open and close 
a or cases, for the sake of uniform- 
ity). 

55. Robinson v. Hitchcock, 8 Metc. 
(Mass.) 64. Compare Hngelman _ v. 
Anderson, (Tex.Civ.App.) 243 S.W. 
728 [rev reh on other 
App.) 244 S.W. 650] (holding that it 
is within the court’s discretion in 


such case to determine which party 


may open and close in view of the di- 
verse contentions). 

56. Page v. Carter, 8 B.Mon. (Ky.) 
192; Vanzant v. Jones, 3 Dana (Ky.) 


464; Young v. Haydon, 3 Dana (Ky.) 
145 Daviess v. Arbuckle, 1 Dana 
(Ky.) 525 [disappr Goldsberry v. 


Stuteville, 3 Bibb (Ky.) 346]; Sodou- 
sky v. McGee, 4 J.J.Marsh. (Ky.) 267. 
Right of defendant to open and 
close where he introduces no evidence 
in support of denial see infra § 73. 
57. Sodousky v. McGee, 4 J.J. 
Marsh. (Ky.) 267. See Hartman vy. 


grounds (Civ.° 


Finance Corporation 


‘ 
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ant is not deprived of his right to open and close the 
argument in such case by the failure of plaintiff to 
Defendant is not entitled 
to open and close, however, where the burden is upon 
plaintiff to prove any fact necessary to enable him 
as where defendant admits only a part, 
or less than the whole, of plaintiff’s cause of action,®® 
or where there are two or more issues and plaintiff 
has anything to prove under any one of them,*! or 
where defendant admits plaintiff’s right to a recovery 
but the amount to be recovered is not admitted, or 


introduce any evidenee.?* 


to recover,°*® 


Keystone Ins. Co., 21 Pa. 466 (recog- 
nizing the rule). 

58. Dickey v. Smith, 56 S.E. 756, 
127 Ga. 645: 

59. Ark.—Mine La Motte Lead & 
Smelting Co. v. Consolidated Anthra- 
eile Coal Co.,,107 S.W. 174, 85 Ark. 
aoe 

EFla.—Huston vy. Green, 108 So. 846, 
91 Fla. 434 [den reh 107 So. 3868]; 
Pyles v. Piedmont Mt. Airy Guano 
Co., 50 So. 872, 58 Fla. 348. 

Me.—Johnson vy. Josephs, 
544. 

Mo.—Charles H. Fuller Co. vy. St. 
Louis Wholesale Drug Co., 282 S.W. 
535, 219 Mo.App. 519. 

N.H.—Bills v. Vose, 27 N.H. 212; 
Thurston v. Kennett, 22 N.H. 151; 
Belknap v. Wendell, 21 N.H. 175. 

N.Y.—Burke v. National Liberty 
Ins. Co. of America, 209 N.Y.S. 608, 
222 App.Div. 738; Huntington v. Con- 
key, 33 Barb. 218; Kry v. Bennett, 16 
N.Y.Super. 200, 9 Abb.Pr. 45 [aff 28 
N.Y. 324]. 

Ohio.—Lexington Fire, Life & Ma- 
rine Ins. Co. v. Paver, 16 Ohio 324. 

Tex.—Rector v. Eva ans, (Commn. 
App.) 6 S.W.(2d) 105 [mod (Commn. 
App.) 288 S.W. 826 (rev (Civ.App.) 278 
S.W. 924)]; Lott v. Ballew, er 
App.) 198 S.w. 645; Houston & T. C. 
IAC OcuVe Montgomery, (Civ. App.) 185 
S.W. 633 [motion to retax costs den 
(Civ.App.) 189 S.W. 350]. 

EHng.—Rawlins v. Desborough, 2 M. 
&Rob. 328, 174 Reprint 305. 

And see cases infra notes 60-62. 

Compare Cheesman vy. Hart, 42 F. 98 
(holding that, in an action of tres- 
pass for taking ore from plaintift’s 
mining claim, where defendant admits 
the taking and seeks to justify it, so 
that the only evidence necessary to 
make out a prima facie case for plain- 
tiff is the production of his patent and 
proof of the quantity and value 'of the 
ore taken, the burden of the main is- 
sue is on defendant and he should be 
allowed to open and close); Kyte v. 
Chessmore, 188 P. 251, 106 Kan. 394 
(holding that, in a boundary dispute, 
defendant, having offered evidence of 
an agreement and adverse possession 
establishing a boundary, was proper- 
ly entitled to open and close, as hav- 
ing the affirmative of the issues, al- 
though plaintiff necessarily had first 
to offer formal! proof of his ownership 
of his land and of the location of the 
surveyed boundary line). 

[a] If slightest proof is required 
of plaintif he must be allowed to 
open and clbse. Huntington y. Con- 
key, 33 Barb. (N.Y.) 218; Lexington 
Fire, Life & Marine Ins. Co. v. Paver, 
16 Ohio 3824. 

Right where denial is pleaded in 
general see infra § 73. 

60. Ark.—Bertrand v. 
Ark. 470. 

Colo.—Knowlton v. Knight-Camp- 
bell Music Co., 147 P. 330, 59 Colo. 51. 

Ga.—Berkner v. Dannenberg, 43 S. 
BH. 468, 116 Ga. 954, 60 L.R.A. 559; 
Seymour y. Bailey, 76 Ga. 338; Bar- 
field v. Smith, 157 S.H. 121, 42 Ga.App. 
638; Clay v. Brown, 142 S.E. 911, 38 
Ga.App. 157; Rome Ry. & Light Co. 
v. Thomas, 102 S.E. 38, 24 Ga.App. 
681; Farmers’ & Merchants’ Bank of 
Brewton v. Brantley, 93 S.H. 237, 20 
Ga.App. 774; Friese v. Simpson & 
Harper, 84 S.l. 219, 15 Ga.App. 786; 


75 Me. 
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EH. Van Winkle Gin & Machine Works 
v. Pittman, 58 S.E. 379, 2 Ga.App. 246. 
See De Loach v., Sikes, 142 S.E. 150, 
166 Ga. 39 (applying the rule). Com- 
pare Norman v. McMillan, 107 S.B. 
325, 151 Ga. 363 (holding that, in an 
action in ejectment and for mesne 
profits, where defendant admits 
plaintiff's legal title but sets up facts 
which, if true, constitute an equitable 
estoppel preventing plaintiff from as- 
serting his title, defendant is entitled 
to open and close although he does 
not admit that plaintiff is entitled to 
recover mesne profits). 

Ky.—Baker v. Morris, 181 S.W. 943, 
168 Ky. 168; Lexington Yam COM. Ve 
Johnson, 122 S.W. 830, 139 Ky. 323. 

Md.—Shoop nie Fidelity & Deposit 
Co. of Maryland, 91 A. 753, 124 Md. 
130, Ann.Cas.1916D 954. 

N.J.—Clark Bros. Coal Mining Co. 
v. Royal Mfg. Co., 95 A. 610, 87 N.J. 
Law 685. 

N.Y.—Burke v. National Liberty 
Ins. Co. of America, 209 N.Y.S. 608, 
212 App.Div. 738. 

S.C.—Boyce v. Lake, 17 S.C. 481, 43 
Am.R. 61%. 

S'D.-Kimball State Bank v. Kim- 
ball Roller Mills, 226 N.W. 757, 55 
S2D.- 5 dil. 

Tex.—Producers’ Oil Co. v. State, 
(Civ.App.) 213 S.W. 349; Lott v. Bal- 
lew, (Civ.App.) 198 S.W. 645; Hous- 
ton & “ToC. eRe iCo. tv. Montesomery, 
(Civ.App.) 185 S.W. 633 [motion to 
retax costs den (Civ.App.) 189 S.W. 
350]; Luckenbach v. Thomas, (Civ. 
App.) 166 Siw. 995° Harris™v.. ’Pinck- 
ney, (Civ-App.) 55 S.W. 38. 

61. U.S.—Mann v. Dempster, 181 
F. 76, 104 C.C.A. 110; Henderson v. 
Casteel, 11 F.Cas.No. 6,350, 3 Cranch 
CG. 365: 

Fla.—Huston v. Green, 108 So. 846, 
91 Fla. 434 [den reh 107 So.- 368]; 
Pyles v. Piedmont Mt. Airy Guano 
Co., 50 So. 872, 58 Fla. 348. 

Ga.—Ryals v. Powell, 9 S.E. 613, 83 
Ga, 278. 

Ind.—Bowen v. Spears, 20 Ind. 146; 
Shaw v. Barnhart, 17 Ind. 183; Jack- 
son v. Pittsford, 8 Blackf. 194. 

'‘La.—Abat v. Sigura, 5 Mart.N.S. 73. 

Miss.—Thompson v. Poe, 61 So. 656, 
Pe Miss. 586; Porter v. Still, 68 Miss. 
3 


Mo.—Blass v. Missouri State Life 


Ins. Co., (App.) 202 S.W. 270. 
N.H.—Chesley v. Chesley, 37 N.H. 
229; Buzzell v. Snell, 25 N.H. 474. 
fh N.C.—Johnson v. Maxwell, 87 N.C. 
8. 
Ohio.—Lexington Fire, Life & Ma- 
rine Ins. Co. vy. Paver, 16 Ohio 324. 
Mng.—Geach v. Ingall, 14 M.&W. 


95, 153 Reprint 404. 
See Federal Life Ins. Co. v. Wilkes, 


(Tex. Civ.App.) 218 S.W. 591 (recog- 
nizing the rule). 

Compare White v. White, 160 P. 
993, 99 Kan. 133 (holding that where 


a case involves two causes of action, 
in one of which the burden is on 
plaintiff and in the other it is on de- 
fendant, it is not important which 
side opens and eloses, and the court 
has discretion to decide the question, 
under a statute providing that plain- 
tiff shall open and close ‘‘unless the 
court for special reasons otherwise 
directs”); Dwyer v. Redmond, 124 A. 
7, 100 Conn. 393 (to same effect, ap- 
plying a rule of practice’ giving the 
court discretion to determine which 


is not made certain by the pleadings, but remains to 
be proved by plaintiff.°? 
cause of action by one of two or more defendants 
sued jointly will not entitle such defendant to open 
and close, where the other defendant or defendants 
enter a denial,** the right belonging to plaintiff in 
such ease ;°4 but where one of two joint defendants 
defaults, or admits plaintiff’s allegations, the other 
has the right to open and close upon pleading in con- 
fession and avoidance.® 
of a plea puis darrein continuance does not operate 


An admission of plaintift’s 


Where the interposition 


party shall open and close in such a 
case). 

Where defendant pleads denial aud 
affirmative defense see infra § 73. 

62. Ark.—Dickerson v. St. Louis- 
San Francisco Ry. Co. 5 S.W.(2d) 
943, 177 Ark. 136; St. Louis, ete. R. 
Cos vi Day lor: = 20) S2Wis 4.083, 957 Ark. 
136; Springfield, ete., R. Co. v. Rhea, 
44 Ark. 253 

Colo.—Filby v. Turner, 47 P. 1037, 9 
Colo.App. 202. 

Ind.—Baltimore, ete., R. Co. v. Mc- 
Whinney, 36 Ind. 436; Cox v. Vick- 
ers, 35 Ind. 27; Aurora v. Cobb, 21 
Ind. 492; Stames v. Schofield, 31 N. 
E. 480, 5 Ind.App. 4. But see Judah 
v. Trustees of Vincennes University, 
23 Ind. 272 (holding that where every- 
thing is admitted except the amount 
of damages, defendant is entitled to 
open and close, since the amount of 
damages is not an issue, and if no 
evidence were offered plaintiff would 
recover, a jury being sworn in such 
case not to try any issue but merely 
to assess the damages). 

SANE ee v. Josephs, 75 Me. 

Neb.—Summers v. Simms, 79 N.W. 
155, 58 Neb. 579. 

N.Y.—Farquhar v. American Code 
Co., 194 N.Y.S. 492, 201 App.Div. 454; 
Tallmadge v. Press Pub. Co., 60 Hun 
579, 14 N.Y.S. 331 [aff 30 N.B. 66, 13h 


N.Y. 565]; Hecker v. Hopkins, 16 Abb. 
Pr. 301.note; Huntington vy. Conkey, 
33 Barb. 218. 


Okl.—Congdon v. McAlester Car- 
riage & Wagon Factory, 155 P. 597, 56 
Ok]. 201. 

Wis.—Cunningham vy. Gallagher, 20 
N.W. 925, 61 Wis. 170. 

Eng.—Doe v. Rowlands, 9 C.&P. 
734, 38 E.C.L. 425, 173 Reprint 1030; 
Hoggett v. Oxley, 9 C.&P. 324, 38 E.C. 
L. 196, 173 Reprint 853, 2 M.&Rob. 251, 
174 Reprint 279; Lewis v. Wells, 7 
C.&P.. 221, 32 B.C.L. 582, 173 Reprint 


97; Burrell _v. Nicholson, 6 C.&P. 
202, 25 E.C.L._ 394, 172 Reprint 
1207, 1 M.&Rob. 304, 174 Reprint 


104; Cooper v. Wakley, 3 C.&P. 474, 14 
H.C.L. 670,:172 Reprint 507; Wootton 
v. Barton, 1 M.&Rob. 518, 174 Reprint 
179; Carter v. Jones, 1 M.&Rob. 281, 
174 Reprint 96. But see Reeve v. 
Underhill, 6 C.&P. 778, 25 B.C.L. 682, 
172 Reprint 1457 (applying the _con- 
trary rule). 

See Huston v. Green, 108 So. 846, 
91 Fla. 434 [den reh 107 So. 368): 
Pyles v. Piedmont Mt. Airy Guano 
Co., 50 So. 872, 58 Fla. 348 (both rec- 
ognizing the rule). 

But see Cheesman v. Hart, 42 F. 98 
(applying the contrary rule). 
63. Clodfelter v. Hulett, 
426; Cockrell v. Ellison, (Tex.Civ. 
App.) 137 S.W. 150. Contra Sodous- 

ky v. McGee, 4 J.J.Marsh. (Ky.) 267. 


92 Ind. 


64 Kirkpatrick v. Armstrong, 79 
384. And see cases supra note 
65. Bell v. Campbell, (Tex.Civ. 


App.) 143 S.W. 953. 

{a] Failure to plead over after 
demurrer to answer sustained.— 
Where one of two joint defendants 
pleads a confession and avoidance 
and the other files an answer to which 
a demurrer is sustained, and then 
fails to amend or plead over, the for- 
mer defendant is entitled to open and 
close, although he does not admit the 
cause of action attempted to be set up 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 71 


7 
- 
a 
+ 
. 


~ §§ 71-73] 


as an abandonment of all other defenses, it does not 
entitle defendant to open and close.*° A defendant 
wrongfully awarded the right to open and close on 
the ground that his plea admits plaintiff’s case is not 
precluded thereby from relying upon a denial or de- 


fense embodied in such plea.** 
[§ 72] b. Admissions.*s 


by his codefendant. 
bell, (Tex.Civ.App.) 143 S.W. 953. 

66. Peo. ex rel. Esper v. Detroit & 
S. Plank-Road Co., 84 N.W. 290, 125 
Mich. 366. 

Fleas puis darrein continuance in 
general see Pleading §§ 783-790. 

67. Goldberg v. Hammond, 141 S. 
Hr. 817,, 0° GaApp. 726: 

68. Admission after issues settled 
to obtain. right to open and close see 
supra § 70 note 42 [a]. 

Necessity that admissions be mate 
iv, pleadings rather than during con- 
duct of trial see supra § 70. 

69. Widincamp v. Widincamp, 70 
S.E. 566, 135 Ga. 644; Turner v. Elli- 
ott, 56 S.E. 434, 127 Ga. 338; Mobley 
v. Christian, 145 S.E. 108, 38 Ga.App. 
655; Mobley v. Brown, 144 S.E. 143, 
38 Ga.App. 440; Kenney v. Armour 
Fertilizer Works, 126 S.E. 284, 33 Ga. 
App. 126 [rev on other grounds 131 
S.E. 281, 161 Ga. 477 (op conformed 
to 131 S.E. 915, 34 Ga.App. 820)]; Lit- 
tle v. Dolvin, 103 S.E. 35, 25 Ga.App. 
264; Atlantic Coast Line R. Co. v. 
Bunn, 79 S.E. 947, 13 Ga.App. 753; 
Stiles v. Shedden, 58 S.E. 515,°2 Ga. 
App. 317; E. Van Winkle Gin, etc., 
Works v. Mathews, 58 S.E. 396, 2 Ga. 
App. 249; Rich v. Bailey, 97 S.W. 747, 
123. Ky. 827, 30 Ky.L. 155; Marly v. 
Harly, 54 S.E..827, 75 S.C. 15; Beckham 
vy. Southern R. Co., 27 S.E. 611, 50 S.C. 


Bell v. Camp- 


25; Addison vy. Duncan, 14 8.E. 305, 
35 S.C. 165; Fain v. Nelms, (Tex.Civ. 
Apps )vt Liaise oS; W002. Compare 


Boyce v. Gazan, 67 Ga. 79 (holding 
that the right to open and close can- 
not be obtained by an admission 
where the facts are conclusive to 
the contrary). 

70. Johnson v. Josephs, 75 Me. 544; 
Spaulding y. Hood, 8 Cush. (Mass.) 
602; Wigglesworth v. Atkins, 5 Cush. 
(Mass.) 212. 

71. Ramsey v. Ramsey, 163 S.E. 
193, 174 Ga. 605; Hilburn v. Hilburn, 
135 S.E. 427, 163 Ga. 23; Roberson v. 
Weaver, 89 S.E. 769, 145 Ga. 626; 
Culver v. J. S. Wood & Bro., 74 S.E. 
790, 188 Ga. 60; Reid v. Sewell, 36 
Sn 930, Lit) Ga. 880; Coker v. Citit 
zens’ Bank of Gainesville, 134 S.E. 
355, 835 Ga.App. 595; Phillips v. An- 
derson, 128 S.E. 922, 34 Ga.App. 190; 
Williams v. McCranie, 109 S.B. 699, 
27 Ga.App. 693; Nalley v. Taylor, 107 
S.E. 611, 27 Ga.App. 147; Wade v. 
Hefner, 84 S.E. 598, 16 Ga.App. 106; 
Crankshaw v. Schweizer Mfg. Co., 58 
S\.Hi-222, 1 Ga-App. 363. 

72. Cilley v. Preferred Acc. Ins. 
Co., 96 N.Y.S. 282, 109 App.Div. 394 
{aff 187 N.Y. 517, 79 N.E. 1102]; May- 
field v. Son, (Tex.Civ.App.) 278 S.W. 
462; McClain v. Robinson, (Tex.Ciy. 
App.). 269. S.W. 199; Compton _v. 
Skeeters, (Tex.Civ.App.) 250 S.W. 201; 
Wolnitzek vy. Lewis, (Tex.Civ.App.) 
183 S.W. 819; Meads v. Logan, (Tex. 
Civ.App.) 110 S.W. 188. 

7%. Ga.—Phcenix Ins. 
38 S.E. 992, 113 Ga. 424; 


Cosy: Gray, | 
Central. of 


It has been said that the 
admission by defendant in an action of a prima facie 
ease for plaintiff, followed by matter constituting 
an affirmative defense, entitles defendant to open 
and elose at the trial;°® but an admission of a prima 
facie case in the sense merely of relieving plaintiff 
from going forward with evidence in the first in- 
stance is not sufficient, the admission required be- 
ing that plaintiff is entitled to recover except for the 
affirmative matter set up by way of defense.7° 
is held that in order to obtain the right to open and 
close defendant must admit a complete prima facie 
ease for plaintiff,71 admitting every fact necessary 
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to be proved by plaintiff to obtain the relief prayed 
for by him,*? or, in other words, must make such 
admissions as would, without more, entitle plaintiff 
to recover in the amount sued for,’* except that, 
where the action is ex delicto and the plea is one of 


justification, it is sufficient if it admits the doing 


So it 


pleads 


Georgia Ry. Co. v. Morgan, 35 S.E. 
345, 110 Ga. 168: Western, ete., R. Co. 
Ve ROLOW N20) SK et on Oe “Can ls: 
Johnson v. Palmour, 13 S.E. 637, 87 
Ga. 244; SBertody v. Ison, 69 Ga. 317; 
Williams y. McCranie, 109 S.B. 699, 27 
Ga.App. 693; Farmers’ & Merchants’ 
Bank of Brewton v. Brantley, 93 S.E. 
237, 20 Ga.App. 774; Friese v. Simp- 
son & Harper, 84 S.E. 219, 15 Ga.App. 
LOOse, Well, Vis Wallen Oe) Sebago wt 
Ga.App. 156; Crankshaw y. Schweizer 
Mfg. Co., 58 S.H. 222, 1 Ga.App. 363. 

Ind.—Hyatt v. Clements, 65 Ind. 12; 
Camp v. Brown, 48 Ind. 575; Rouyer 
v. Miller, 44 N.E. 51, 45 N.E. 674, 16 
Ind.App. 519; Boyd v. Smith, 43 N.E. 
1056, 39 INSEL Y 2.087 15 Ind.App. 
324; McCloskey v. Davis, 35 N.E. 187, 
8 Ind.App. 190. 

Iowa.—Goodpaster vy. Voris, 74 Am. 
D;'313))'8 Towa 334i) = 

Ky.— Louisville, ete, R. Co. v. 
Schwab, 105 S.W. 110, 127 Ky. 82, 31 
Kya 1893) 

Neb.—Sorensen v. Sorensen, 94 N. 
W. 540, 98 N.W. 837, 100 N.W. 9380, 
103 N.W. 455, 68 Neb. 483. 

S.C.—Boyce v. Lake, 43 Am.R. 618, 
17 S.C. 481. 

Tex.—Sanders v. Bridges, 2 S.W. 
663, 67 Tex. 98; Meade v. Logan, (Civ. 
App.) 110 S.W. 188; Harris v. Pinck- 
ney, (Civ.Apn.) 55 S.W. 38; Jones v. 
Smith, 52 S.W. 661, 21 Tex.Civ.App. 
440; Clarkson v. Graham, 52 S.W. 269, 
21 Tex.Civ.App. 355; Mutual Life Ins. 
Co. v. Simpson, (Civ.App.) 28 S.W. 
837 [rev on other grounds 31 S.W. 
SOs 88 Tex. So oor aougla Are GOs) ave 
Am.S.R. 757]. 

Eing.—Doe v. Tucker, M. & M. 5386, 
22 E.C.L. 580, 173 Reprint 1249. 

74. Wyatt v. Baker, 165 S.E. 133, 
45 Ga.App. 448. Contra Burckhalter 
v. Coward, 16 S.C. 435. 

75. EFarmers’ & Merchants’ Bank 
of Brewton yv. Brantley, 93 S.E. 237, 
20 Ga.App. 774; Wall v. Wall, 82 S.E. 
791, 15 Ga.App. 156. But see Shirley 
Vv. Renick,’ 151 ‘S3W. '357,° 151 ‘Kyz 25 
(holding that express admission is not 
required, provided the admission is 
distinctly implied in or inferable from 
the matter of the pleading); Pitman 
Vv.) Drown, 194 Sow.’ 913, 175 Ky? 677 
(where an inferential or argumenta- 
tive admission was treated as suffi- 
cient). 

76. Federal Life Ins. Co. v. Wilkes, 
(Tex.Civ.App,) 218 S.W. 591; Wol- 
nitzek v. Lewis, (Tex.Civ.App.) 183 
S.W. 819. But see Norton v. Aiken, 
67 S.H. 425, 1384 Ga. 21 (applying the 


‘contrary rule). 


77. EFla.—Huston v. Green, 108 So. 
846, 91 Fla. 434 [den reh 107 So. 368]; 
Pyles v. Piedmont Mt. Airy Guano 
Co., 50 So. 872, 58 Fla. 348. 

Ga.—Berkner y. Dannenberg, 43 S. 
E. 463, 116 Ga. 954, 60 L.R.A. 559; 
Morgan-Hill Paving Co. v. Shanks, 
164 S.H. 221, 45 Ga.App. 274. 

Ill.—Walsh v. West Baden Springs 
Co., 125 N-E. 727,291 Ill. 34; Convert 


of the act complained of, without admitting the un- 
lawfulness thereof.** 
equivocal and not merely inferential.7° 
sion conditional upon defendant’s failure to defeat 
plaintiff’s cause of action by facts affirmatively al- 
ieged in his answer is not a sufficient admission to 
entitle defendant to open and close.*® 

[§ 73] c. Where Denial Is 
defendant in an action pleads the general issue, 
or a general or special denial of material facts, 
the right to open and close at the trial be- 
longs to plaintiff,“7 even though defendant also 
an affirmative defense*® 


The admission must be un- 
An admis- 


Pleaded. Where 


or a counter- 
Ye Bishop & Babcock Co., 15? I1l.App. 
5 


Ky.—Hawkins Furniture Co. v. 
Mortis, 137 '‘SUW, 2527, 143, Keyan Tees 
Acme Mills & Elevator Co. v. Rives, 
133 S.W. 786, 141 Ky. 783; Stringfield 
v. Louisville Ry. Co.,. 113 S.W. 513, 
130 Ky. 468. 

Neb.—Sorensen v. Sorensen, 94 N. 
W. 540, 98 N.W. 837. 100 N.W. 930, 103 
N.W. 455, 68 Neb. 483. 

Zor Bee v. Wendell, 21 N.H. 
1 


5: 

S.C.—Floyd v. New York Life Ins. 
Co, "96" Sik 912,°110 S5Cs 884. uees— 
ville Mfg. Co. v. Morgan Wood & Iron 
Works, 55 S.E.°768, 75. S.C. 342. 

Tex.—Reyna v. Gonzales, (Civ. 
App.) 270 S.W. 9389; J. W. Carter Mu- 
sic Co. v. Bailey;, (Civ.App.) 179 S. 
W. 547; Jines v. Astle, (Civ. App.) 
170 S.W. 1081; Albrecht v. Lignoski, 
(Civ.App.) 154 S.W. 354. 

Wash.—Coffman v. Spokane Chron- 
icle Pub. Co., 117 P. 596, 65 Wash. 1, 
Ann.Cas.1913B 6386. 

See to same effect McNeer & Dodd 
v. Norfleet, 74 So. 577, 113 Miss. 611, 
Ann.Cas.1918E 436. 

And see cases infra notes 78, 79. 

Denial of immaterial allegations as 
affecting right where material facts 
as admitted see supra § 71 note 52 
al. 
Right as dependent upon pleadings 
in general see Supra § 70. 

78. Ark.—Copeland v. National 
Union Fire Ins. Co., 9 S.W.(2d) 561, 
Wit ATK ATT 8s 

Fla.—Pyles v. Piedmont’ Mt. Airy 
Guano Co., 50 So. 872, 58 Fla. 348. 

Ga.—Hendricks & Christian vy. Lott, 
85 S.E. 8438, 143 Ga. 647; Fletcher v. 
McMillan, 64 S.B. 268, 132-Ga. 477; 
Mitchem v. Allen & Barrow, 57 S.E. 
721, 128 Ga. 407; Hill v. Jones, 149 
S.E. 323, 40 Ga.App. 289; Luke v. 
Mayo, 89 S.E. 1090, 18 Ga.App. 614. 
But see Johnson v. Bradstreet Co., 7 
S.E. 867, 81 Ga. 425 (holding that, un- 
der a statute giving a defendant who 
pleads justification all the privileges 
of one holding the affirmative of the 
issue, he is entitled to open and close 
although he also pleads the general 
issue). 

Idaho.—Grisinger v. Hubbard, 122 
y 853, 21 Idaho 469, Ann.Cas.1913E 


Ill.—Carpenter vy. Joliet First Nat. 
Bank, 10 N.B. 18, 119 Ill. 352. ‘ 

Ky.—Louisville Ry..Co. v. Kramer, 
11 S.W.(2d) 930, 226 Ky. 739; Haw- 
kins v. E. L. Welch Co., 225. S.W. 1061, 
189) Ky, 711; - Althea ite Ins. Co. 
Rustin, 151 S.W. 366, 151 Ky. 103 freh 
den 153 S.W.)-14,-152) Ky. °4275) Jen= 
nings v. Maddox, 8 B.Mon. 430; Lou- 
isville & E. R. Co. v. McNally, 105 S. 
W. 124, 31 Ky.L. 13857; Muldoon v. 
Meriwether, 79 S.W. 1183, 25 Ky.L. 


2085. 
gitar eebet v. Sigura, 5 Mart.N.S. 


Me.—Lunt v. Wormell, 19 Me. 100. 
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claim,*® except where the court, in its discretion, per- 
mits the withdrawal of the denial,’® and except that, 
in a few jurisdictions, defendant is given the right 
to open and close the argument where, after plead- 
ing merely a denial, he introduces no evidence.’ 

[§ 74] 4. Right of Intervener or Added Party.*? 
In accordance with the general rule relating to the 
right to open and close in the trial of an action,*® 
the right belongs to an intervener or other added 
party where he has the burden of proof against the 
other parties,** and, conversely, the right belongs to 
an original party, as against an intervener or added 
party, where the former has the burden of the ease 
Where both an intervener or 
added party and one of the original parties have 
the affirmative against the other party, it is with- 
in the sound discretion of the court to determine 


as against the latter.8® 


Mass.—Ayer v. Austin, 6 Pick. 225. 
Mich.—Kincade vy. Peck, 159 N.W. 
480, 193 Mich. 207. 
Miss.—Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262. 
Mo.—Charles H. Fuller Co. v. St. 
Louis Wholesale Drug Co., 282 S.W. 
535, 219 Mo.App. 519; Reis v. Epper- 
son, 122 S.W. 353, 143 Mo.App. 90. 
N.H.—Buzzell v. Snell, 25 N.H. 474. 
N.Y.—Stilwell v. Archer, 18 N.Y.S. 
888, 64 Hun 169; Bick v. Reese, 3 N. 
W.S. 757, 51 Hun 639,.4 Silv.Sup. 525; 
Hirsh v. Herman, 172, N.Y.S. 133. 
Ohio.—Mutual Life Ins. Co. of New 
York v. Long, 12 OhioApp. 252. 
S.C.—Lanter v. Southern States 
Life Ins. of Alabama, 104 S.E. 193, 114 


SHOE sais 
Tex.—Winters Mut. Aid Ass’n v. 
Corum (Civ. App)! 2972 0 Suwa eos: 


Mayfield v. Son, (Civ.App.) 278 S.W. 
462; Texas Military College v. Tay- 
lor, (Civ.App.) 275 S.W. 1089; Mclain 
v. Robinson, (Civ.App.) 269 8.W. 199; 
Jackes-Evans Mfg. Co. v. Goss, (Civ. 
App.) 254 S.W. 320; Carter v. Brown, 
(Civ.App.) 219 S.W. 292. 
Va.—Wright v. Collins’ Adm’r, 69 
S.E. 942, 111 Va. 806. 
Wash.—Coffman v. Spokane Chron- 
icle Pub. Co., 117 P. 596, 65 Wash. 1, 


Ann.Cas.1913B 636. 
Compare Vuyton v. Brenell, 28 F. 
Cas.No. 17,026, 1 Wash.C.C. 467, 4 


Dall. 205 note, 1 L.Md. 802 note (hold- 
ing that where there is a negative 
and an affirmative plea in the same 
case, plaintiff should begin and con- 
clude on the negative issue, and de- 
fendant should begin and conclude on 
the affirmative issue, both confining 
themselves strictly to the issue with 
which they are dealing). 

“The pleading . . . Of an af- 
firmative defense [as well as a denial] 
does not change the rule that, so long 
as any part of plaintiff’s case is in 
issue, the plaintiff is entitled to the 
opening and closing arguments in the 
case.” Charles. H.. Fuller Co.~v..St. 
Louis Wholesale Drug Co., 282 S.W. 
535, 539, 219 Mo.App. 519. 

[a] Effect of admission of plain- 
tiff’s case in connection with affirm- 
ative defense.—(1) According to 
some authorities, where a denial or 
the general issue is pleaded, the fact 
that defendant admits plaintiff's case 
in connection with a further plea of 
an affirmative defense does not entitle 
him to open and close. Fletcher vy, 
McMillan, 64 S.H. 268, 132 Ga. 477; 
Buzzell v.. “Smelly 12:6, N.S, 474) oy €2)) 
There is also, however, authority to 
the contrary.’ Bangs v. Snow, 1 
Mass. 181; Gerlaugh v. Riley, 2 Ohio 
NCPANGS: LOR. 

79. Guernsey, Bartram & Hendrix 
v. Reeves, 58 Ga. 290; Hollander v. 
Farber, 52 Misc. 507, 102 N.Y.S. 506; 
Stone v. Morrison & Powers, (Tex. 
Commn.App.) 298 S.W. 588 [rev (Civ. 
App.) 294 S.W. 641]; Lynch v. Fow- 
ler, (Tex.Civ.App.) 257 S.W. 948; Ser- 
rell v. Serrell, 2°’Swab.&Tr. 422, 164 
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Reprint 1060. Compare Levine Bros. 
v. Mantel], 111 S.E. 501, 90 W.Va. 166 
(holding that where defendant denied 
plaintiff's cause of action, and also 
pleaded a counterclaim, but plain- 
tiff's claim was admitted by the evi- 
dence, and the only contest was on the 
counterclaim, defendant should be 
permitted to open and close the argu- 
ment). But see Haile v. Coker, (Tex. 
Civ.App.) 258 S.W. 228 (holding that 
where, in an action of trespass to try 
title, defendant pleaded. not guilty, 
and also interposed a counterclaim 
admitting plaintiff’s title and right to 
possession and seeking damages_ for 
breach of contract to lease the land 
to defendant, the latter was entitled 
to open and close). 

80. Gardner v. Meeker, 48 N.E. 307, 
169 Ill. 40 [aff 69 IllApp. 422]. 
Compare Valley Mutual Life Ass’n v. 
Teewalt, 79 Va. 421 (holding that aft- 
er the close of the evidence, and as 
plaintiff was beginning his opening 
argument, defendant could not with- 
draw his plea of the general issue and 
thereby entitle himself to open and 
close the argument). 


81. Newsome v. Harrell, 90 S.E. 
855, 146 Ga. 1389; N. L. Willett Seed 
Co. v. Kirkeby-Gundestrup Seed Co., 


89 S.E. 486, 145 Ga. 559; Moore v. Car- 
ey, 42 S.E. 258, 116 Ga. 28; East Ten- 
nessee, etc., R. Co. v. Fleetwood, 15 
S.E. 778, 90 Ga. 23; Cade v. Hatcher, 
72 Ga. 359; Arthur v. Commissioners 
of Gordon County, 67 Ga. 221; Atlan- 
tic Coast Line R. Co. v. Hogrefe, 147 
SS. (397, 1.89. Ga. App: ~400;.° Bite: va 
Hooks, 130 S.E. 692, 34 Ga.App. 629; 
Kernodle v. Kernodle, 93 S.E. 956, 174 
N.C. 441. 

[a] Cross-examination of plain- 
tiff’s witnesses is not the introduction 
of evidence by defendant, and does 
not disentitle him to open and close 
where he introduces no evidence in 
his own behalf. Arthur vy. Commis- 
sioners of Gordon County, 67 Ga. 221. 

[b] But where any of two or more 
joint defendants introduce evidence 
the fact that another of them intro- 
duces no evidence does not entitle him 
to open and close the argument, nor 
deprive plaintiff of the right. King vy. 
King, 37 Ga. 205; Doster v. State, 104 
S.E, 642, 25 Ga.App. 723; Hamilton 
v. Southern Ry. Co., 158 S.E. 75, 200 
N.C. 543 [cert den. 52 S.Ct. 19, 284 U. 
Ss. Contra Ryland 
v. Jackson, 18 T.L.R. 574. 


636, 76 L.Ed. 541]. 

Failure to introduce evidence sup- 

rting affirmative defense as affect- 
ng defendant’s right see supra § 71. 

82. Right of intervening claimant 
to property taken under execution see 
Executions § 529 text and notes 51—55, 

83. See supra § 69. 

84 Collin County Nat. Bank vy. 
Liaser, Grain /Cor,, LO WeS.we 707,130 
Ark. 396; Webber v. Rogers, 193 S.W. 
87, 128 Ark. 25; Jones v. Seymour, 130 
S.W. 560, 95 Ark. 598; Excelsior Mfg. 
Co. v. Owens, 25 S.W. 868, 58 Ark. 
556; Natlee Draft Horse Co. y. Mari- 


which may open and close.°* 
an intervener must take the case as he finds it? 
ordinarily applies,*® and, although an intervener has 
the affirmative against one of the original parties, 
or on some of the issues, the court does not abuse 
its diseretion in allowing the party to whom the right 
otherwise belonged to exercise it.®® 

[§ 75] 5. Right in Particular Actions and Pro- 
ceedings—a. Actions for Assault and Battery. In 
accordance with the general rules relating to the. 
right to open and close at the trial of an action,?° 
where the plea in an action for assault and battery 
is son assault demesne or self-defense, defendant has 
the right to open and close,®! provided he admits 
the commission of the act in manner and form as 
alleged;°? but where defendant, without admitting 
plaintiff’s allegations, pleads other matters by way 


[§§ 73-75 


The general rule that 


on Cripe &-Co., 135 S.W. 292, 142 Ky. 
810; Knight Realty Co. v. Williams, 
(Tex.Civ.App.) 193 S.W. 168. 

85. Stilliway v. Corporation of 
City of Toronto, 20 Ont. 98. 

[a] Thus, in an action against a 
municipal corporation for injuries re- 
sulting from a defective sidewalk, 
where the municipality brings in as 
a party defendant the owner of the 
abutting property, and alleges that 
the defective condition resulted from 
the negligence of such owner, the 
municipality is in the position of 
plaintiff as to the property owner and 
as against him is properly permitted 
to close the argument. Stilliway v. 
Corporation of City of Toronto, 20 
Ont. 98. 

86. Metropolitan Life Ins. Co. ‘v. 
Shane, 135 SW. 836, 98° ‘Ark. 132; 
Cooper v. Marek, (Tex.Civ.App.) 166 
S.W. 58. 

Order of argument as between par- 
ties on same side in general see infra 


§ 263. 
yee See Parties § 221 text and note 
88. Howry v. Sigel-Campion Live 


Stock Commission Co., 249 P. 658, 80 
Colo. 143. 

89. Metropolitan Life Ins. Co. v. 
Shane, -"1359SW. / 836s ‘98 A rk esos 
Howry v. Sigel-Campion Live Stock 
Commission Co., 249 P.' 658, 80 Colo. 
143; Ramsey v. Ramsey, 163 S.E. 193, 
174 Ga. 605; Parks v. State, 104 S.E. 
911, 25 Ga.App. 723; Riley v. Palmer, 
(Bex; Civ.App?)') 250 "Sw. 8 v625 Sa = 
wiler Electric Co. v. Smith, (Tex.Civ. 
App.) 250 S.W. 725; Cooper v. Marek, 
(Tex.Civ.App.) 166 S.W. 58; Temple 
Nat. Bank v. Warner, (Tex.Civ. App.) 
44 S.W. 1025 [rev on other grounds 47 
S.-W. 515, 92° Tex. 226]. 

90. See supra §§ 69-74. 

91. Ga.—Strickland v. Atlanta & 
WP! R.Co., 24S. 981599" Ga. 124," 
Ind.—Downey v. Day, 4 Ind. 531. 
Ky.—Shirley v. Renick, 151 S.W. 
357, 151 Ky. 25; Goldsberry v. Stute- 
ville, 3 Bibb 345; Walls v. Robb, 15 

Ky.L. 159. 

S.C.—McKenzie v. Milligan, 1 S.C. 
L. 248. 

Hng.—Bedell v. Russell, R. & M. 
2938, 749, 21 HiC.L. 755, 171 Reprint 
1025. 

And see cases infra note 92. 

But see Johnson vy. Josephs, 75 Me. 
544 (holding that plaintiff’s damages 
as sought in his complaint were not 
liquidated, and so the burden was on 
him to prove the amount thereof not- 
withstanding defendant’s admission, 
and so defendant was not entitled to 
open and close); Dragoo v. Whisner, 
31 OhioSt. 192 (holding plaintiff en- 
titled to open and close where defend- 
ant justifies on the ground of self- 
defense). 

92. Berkner v. Dannenberg, 43 S. 
EK. 468, 116 Ga. 954, 60 L.R.A. 559; 
Seymour y. Bailey, 76 Ga. 338; Clay 
Vv. Brown, 142 S.B. 911, 38 Ga.App. 157. 
Compare Shirley v. Renick, 151 S.W. 
357, 151 Ky. 25 (holding it sufficient 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 75-78] 


of justification or exeuse which do not amount to an 
assault, plaintiff, having the burden of making out 
his case, is entitled to open and close.?* 

[§ 76] b. Attachment and Garnishment Proceed- 
ings. Under the general rules respecting the right 
to open and close at a trial,?* where, in attachment 
or garnishment proceedings, the issue is upon a 
traverse to the affidavit or petition, plaintiff is enti- 
tled to open and elose;®® and by some authorities 
the right has been held to belong to plaintiff where 
property or funds under attachment or garnishment 
are claimed by an intervener,?® but according to oth- 
er authorities claimant in such case has the right to 
open and close,®’ except where plaintiff admits 
claimant’s apparent title but alleges that it was 
fraudulently granted or procured,®* while in one ju- 
risdiction it is held that plaintiff has the right, as 
against claimant, where the latter contends that the 
property was in his possession at the time of the 
levy,®® but that claimant is entitled to open and 
close where he admits the property was in defend- 
ant’s possession when the levy was made.} 

[§ 77] ce. Actions on Contracts—(1) In General. 
The general rules relating to the right to open and 
close at a trial* are applicable in actions on con- 
tracts.2 So plaintiff-is entitled to open and close 
where defendant denies that the contract is as set 
forth in the complaint,* or denies that plaintiff has 


if the answer admits plaintiff's alle- 
gations by distinct implication, al- 
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against an intervener, 
close, where the latter sets up o'wn- 
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performed his obligations under it.° The right be- 
longs to defendant, however, where he pleads per- 
formance,® or where he admits the breach and jus- 
tifies it,” or alleges that the contract was founded 
upon an illegal consideration,® or was procured by 
fraud,® or was voidable on a condition which has 
occurred,!® or has been abrogated by agreement,*? 
or that the transaction is tainted with usury,” or 
where the defense is a discharge under an insolvency 
act,!® except where the validity of the discharge 
is denied by plaintiff, in which case he has the right 
to open and close.!1* <A denial of plaintiff’s allega- 
tions as to damages does not deprive defendant of 
the right of opening and closing where the other 
allegations of the complaint are admitted.+? 

[§ 78] (2) Bills and Notes. The right to open 
and close at the trial of an action on a bill of ex- 
change or promissory note is governed by the same 
rules as are applicable in other actions.‘® Thus 
plaintiff is entitled to open and close where the plea 
is a general denial,!7 or where the defense is a 
denial of the holder’s title or right to sue,!® or is 
failure of consideration,!® or where the execution 
or indorsement is denied?® or is only qualifiedly ad- 
mitted.2! The right belongs to defendant, however, 
where he has the burden of the issues,?? and so he 
may open and close where execution is admitted 


10. Beller v. Supreme Lodge K. P., 


to open and 
66 Mo.App. 449; Stormont v. Water- 


though not explicitly making the ad- 
mission). = 

[a] Plea admitting act in part 
only and justifying it in part does 
not entitle’ defendant to open and 
close. Berkner v. Dannenberg, 43 
S.E. 463, 116 Ga. 954, 60 L.R.A. 559; 
Seymour v. Bailey, 76 Ga. 338; Clay 
v. Brown, 142 S.E. 911, 38 Ga.App. 157. 

93. Shirley v. Renick. 151 S.W. 357, 
151 Ky. 25; Indianola Cotton Oil Co. 
v. Crowley, 83 So. 409, 121 Miss. 262. 

94. See supra §§ 69-74. 

95. Hinstein v. Munnerlyn, 13 So. 
926, 32 Fla. 381; Olds Wagon Co. v. 
Benedict, 43 N.W. 108, 27 Neb. 344; 
Olds Wagon Co. v. Benedict, 41 N.W. 
254, 25 Neb. 372. 

96. Marmiche v. Commagere, 6 
Mart.N.S.(La.) 657. See Grady’s 
Adm’r v. Hammond, 21 Ala. 427 (ap- 
plying a general rule that plaintiff 
in every case is entitled to open and 
close, and holding that the fact that 
claimant, in making up the issue, 
was in the position of alleging affirra- 
atively his rights does not put him in 
the position of plaintiff but the orig- 
inal plaintiff may open and close); 
Meredith v. Wilkinson, 31 Mo.App. 1; 
Temple Nat. Bank v. Warner, (Tex. 
Civ.App.) 44 S.W. 1025 [rev on other 
grounds 47 S.W. 515, 92 Tex. 226] 
(both holding that it is within the 
court’s discretion to award the right 
of opening and closing to plaintiff). 

97. Ark.—Collin County Nat. Bank 
v. Laser Grain Co., 197 S.W. 707, 130 
Ark. 396; -Webber v. Rogers, 193 S.W. 
87, 128 Ark. 25; Jones v. Seymour, 130 
S.W. 560, 95 Ark. 593. : 

Fla.—H. B. Claflin Co. v. Harrison, 
31 So. 818, 44 Fla. 218. 

Iowa.—Randolph Bank v. 
strong, 11 Iowa 515. 

Ky.—Natlee Draft Horse Co. v. 
Marion Cripe & Co., 135 S.W. 292, 142 
Ky. 810. 

Pa.—Northampton County Nat. 
Bank v. Hay, 5 Pa.Co. 232: 

98. Mansur-Tibbetts Implement 
Co. v. ‘Davis, 38 S.W. 1074, 61 Ark. 
627; Cassell v. Vincennes First Nat. 
Bank, 48 N.E. 701, 169 Ill. 380; Haz- 
ell v. Tipton Bank, 8 S.W. 173, 95 Mo. 
60, 6 Am.S.R. 22. ohn 

[a] Rule applied.—(1) Plaintiff 
in attachment has the right, as 
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ership of the attached premises and 
plaintiff does not deny such allega- 
tion but admits that intervener has a 
deed to the same, and alleges further 
that it was given by defendant to de- 
fraud his creditors. Cassell v. Vin- 
cennes First Nat. Bank, 48 N.E. 702, 
169 Ill. 380. (2) A plaintiff in an 
attachment suit, whose answer to an 
interplea admits an assignment under 
which the interpleader claims, but al- 
leges it to be fraudulent, is entitled 
to open and close the case both in the 
introduction of evidence and in the 
argument. Mansur-Tibbetts Imple- 
ment Co. v. Davis, 33 S.W. 1074, 61 
Ark. 627; Hazell v. Tipton Bank, 8 
S.W. 173, 95 Mo. 60, 6 Am.S.R. 22. 

99. Bones vy. Printup Bros. & Co., 
64 Ga. 753; Hancock v. Green-Miller 
Co., 132 S.H. 136, 35 Ga.App.. 81. 

1. Atkinson v. J. B. Colt, Co., 145 
S.E. 455, 167 Ga. 287; People’s Nat. 
Bank v. Harper, 40 S.E. 717, 114 Ga. 
608; Hall v. McLendon, 100 S.E. 726, 
24 Ga.App. 292. 

2. See supra §§ 69-74. 

3. See infra notes 4-15. 

4 Reuter Milling Co. v. McKinney, 
278 S.W. 9638, 170 Ark. 84; Bradley v. 
Clark, 1 Cush. (Mass.) 293; Fiedeldey 
v. Reis, 9 Ohio Dec. (Reprint) 296, 12 
Cine.L.Bul. 77; McConnell v. Kitch- 
ens, 20 S.C. 430, 47 Am.R. 845. 

5. Penhryn Slate Co. v. Meyer, 8 
Daly (N.Y.) 61; Graham v. Gautier, 
21 Tex. 111; Edwards v. Murray, 38 
P1681, 5 Wy.04 153" 

6. Scott v. Hull, 8 Conn. 296; Nor- 
ris v. Insurance Co. of North America, 
3 Yeates (Pa.) 84, 2 Am.D. 360. 

§ Plea of tender or paymeat see infra 

79. 

7. Herreshoff v. American & Brit- 
ish Mfg. Co., 149 N.Y.S. 703, 164 App. 
Div. 238; Steinkeller v. Newton, 9 C. 
&PI813, 2738? MC. 1900178) Reprint 
849; Harnett v. Johnson, 9 C.&P. 206, 
38 H.C.L. 129, 173 Reprint 804; Har- 
rison v. Gould, 7 C.&P. 580, 32 E.C.L. 
768, 173 Reprint 255; Wootton v. 
ean 1 M.&Rob. 518, 174 Reprint 
Nos 

8. Hill vi Fox; 1) F.&F. 136, 175 Re- 
print 660. 

9. Patton v. Hamilton, 12 Ind. 256; 
Reeve v. Underhill, 6 C.&P. 7738, 25 EH. 
C.L. 682, 172 Reprint 1457. 


loo Life & Casualty Assurance Co., 1 
E..&F. 22, 175 Reprint 607; Jacobs’ v. 
Equitable Ins. Co., 19 U.C.Q.B: (Ont.) 
250. But see Hopper v. Brotherhood 
of American Yeomen, (Mo.App.) 199 
S.W. 278 (applying the contrary rule). 

11. Stanton v. Paton, 1 C.&K. 148, 
47 E.C.L. 148. 

12. Broach v. Kelly, 71 Ga. 698. 

13. Lambert.v. Hale, 9 C.&P. 506, 
38 E.C.L. 298, 173 Reprint 932. See 
Robinson v. Hitchcock, 8 Metce. 
(Mass.) 64 (dictum). 

14. Robinson v. Hitchcock, supra. 

15. Herreshoff v. American & 
British Mfg. Co., 149 N.Y.S. 7038, 164 
App.Div. 238. 

16. See cases infra notes 17-36. 

Goneral rules as to opening and 
closing see supra §§ 69-74. 

17. Stayner v. Joyce, 22 N.E. 89, 
120 Ind. 99; Pate v. Aurora First Nat. 
Bank, 63 Ind. 254; Jarboe v. Scherb, 
34 Ind. 350; Bates v. Forcht, 1 S.W. 
120, 89 Mo. 121; Oexner v. Loehr, 113 
S.W. 727, 183 Mo.App. 211. 

18. Mastin v. Bartholomew, 92 P. 
682, 41 Colo. 328; Schipfer v. Stone, 
218 N.W. 568, 219 N.W. 933, 206 Iowa 
328; Louisa County Nat. Bank v. 
Burr, 199 N.W. 359, 198 Iowa 4; Log- 
gins v. Buck, 38 Tex. 113. 

19. Gardner Lumber Co. v. Bank 
of Commerce, 74 So. 313, 73 Fla. 246. 

20. Pate v. Aurora First Nat. Bank, 
63 Ind. 254; Hanson v. Bulmahn, 191 
N.W. 586, 154 Minn. 129; CGexner vy. 
Loehr, 113 S.W. 727, 133 Mo.App. 211; 
Kenny v. Lynch, 61 N.Y. 654; Slauson 
v. Englehart, 34 Barb. (N.¥.) 198; 
Redmond v. Tone, 10 N.Y.S. 506. 

21. Cammack v. Newman, 110 S.W. 
802, 86 Ark. 249; Redmond v. Tone, 
10’ N-Y.S. 506, 57 Hun 585. | 

[a] Illustration.—Where the an- 
Swer in an action on a note admits 
that the note was executed, but denies 
that it was executed and delivered on 
a week day, the admission, not being 
as broad as the note itself, is not suffi- 
cient to entitle plaintiff to judgment 
without introducing evidence, and he 
is properly allowed to open and close 
the argument. Cammack vy. Newman, 
110 S.W. 802, 86 Ark. 249. 

22. Berry v. Joiner, 101 S.W. 289, 
45 Tex.Civ.App. 461. And see cases 
infra notes 22-34, 
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and liability is denied,?? as on the ground of usury,?4 
coverture,*® duress,?® or mistake,?7 or that the pa- 
per is accommodation paper merely,?® or where he 
admits the execution and pleads an affirmative de- 
fense,*® such as an alteration after acceptance,*°® 
or that the instrument was given for an unlawful 
purpose of which the holder had knowledge,** or 
that the indorsee took the note with knowledge of 
facts rendering it invalid,*? or that defendant surety 
is discharged by reason of an advance payment of 
interest,** or where the defense is a_ set-off.?* 
Where the defense is want of consideration, it is 
held by some authorities that plaintiff may open 
and close,*® and by others that the right belongs to 
defendant.*° ; 

[§ 79] (3) Pleas of Tender or Payment. Under 
the general rules relating to the right to open and 
close at the trial of an action where an affirmative 
defense is pleaded,** defendant is ordinarily enti- 
* tled to the opening and closing where he admits 
plaintiff’s allegations and pleads a tender or pay- 
ment;?® but where only a partial payment is plead- 
ed the right to open and close belongs to plaintiff,®° 
except where a set-off is pleaded as to the residue 
of the claim or demand.*°® 

[§ 80] d. Proceedings by or against Executor or 
Administrator. The right to open and close at the 
trial of an action or proceeding by or against an 

23. Plenty v. Rendle, 43 Hun. (N. 
Y.) 568. And see cases infra notes 
24-28. Sis 


24. Seekel v. Norman, 43 N.W. 190, 


78 Iowa 254; Suiter v. Park Nat.| Truesdale Mfg. 
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Cas.No. 650, 1 Cranch C.C. 122. 46. 
Del.—Saulsbury v. 


Ill.—Kent v. Mason, 
COmwW:, FLOyes 39 LLNS 7 


executor or administrator is governed by the rules 
applicable in other actions.41 Upon an issue made 
by a plea of plene administravit plaintiff has the 
right to open and close.4? A party claiming prop- 
erty in the hands of an administrator is entitled to 
open and conclude.*® In proceedings to impeach an 
executor’s account the executor is entitled to the 
opening and closing.44 Where the executor or ad- 
ministrator objects to an appraiser’s report, he is 
properly allowed to open and close.4® Where the 
adnzinistrator files a general denial to a claim against 
the estate he may thereafter withdraw the same, 
assume the burden of the issues, and secure the 
right to open and close.*® 

[§ 81] e. Actions for Libel or Slander. In ac- 
cordance with the general rules governing the right 
to open and close at a trial,*7 it is usually held 
that where defendant in a civil action for libel or 
slander admits the words and their publication but 
pleads justification he is entitled to open and ciose,** 
notwithstanding, it has been held,*® although other 
authorities take the contrary view,®° he denies that 
the publication was malicious or the words were 
slanderous; but it has also been held that a plea of 
justification does not give defendant the right to 
open and close, in view of the rule that the right 
belongs to plaintiff where the damages are unliq- 
uidated or not made certain.®! A partial plea of jus- 


McCloskey v. Davis, 35 N.E. 
Ford, 10 Del.|187, 8 Ind.App. 190. 
47. See supra §§ 69-74. 
49. “Tl. 5405 43. Ga.—Johnson y. Bradstreet Co., 


S.E. 867, 81 Ga. 425; Ransone v. 


[§§ 78-81 


Bank, 53 N.W. 205, 35 Neb. 372; Hoxie 
v. Greene, 37 How.Pr. (N.Y.) 97; Sam- 
mons v. Hawvers, 25 W.Va. 678. 
Compare Central Bank of Wisconsin 
v. St. John, 17 Wis. 157 (holding that 
the mere fact that one of the de- 
fenses pleaded is usury does not en- 
title defendant to open and close on 
that issue, it not being usual to divide 
the issues, but plaintiff is properly 
allowed to open and close the whole 
case). 

25. Martin v. Suber, 18 S.B. 125, 39 
S.C. 525; Cannam v. Farmer, 2 C.&K. 
746, 3 Exch. 698, 61 E.C.L. 746; Wood- 


gate 'y. Potts, 2 C.&K..457, 61 B.C. 
457. 

26. Hoxie v. Greene, 37 How.Pr. 
GNoY De 93 


27. Addison y. Duncan, 14 S.E. 305, 
Biss Re On masa 

28. Conselyea v. Swift, 9 N.E. 489, 
103 N.Y. 604; Lone Star Leather Co. 
v. City Nat. Bank, 34 S.W. 297, 12 Tex. 
Civ.App. 128. 

29. Martin v. Hale, 71 S.E. 133, 136 
Ga. 228; Montgomery v. Hunt, 21 S.E. 
59, 93 Ga. 438; Shank v. Fleming, 9 
Ind. 189; Lindsley v. Buropean Petro- 
leum Co., 3 Lans. (N.Y.) p76, 10 Abb. 
Pr.N.S. 107, 41 How.Pr. 56; McDoug- 
all v. Walling, 52 P. 530, 19 Wash. 80. 
And see cases infra notes 380-338. 

Plea of tender or payment see infra 
§ 79. 

30. Barker v. Malcolm, 7 C.&P. 101, 
32 E.C.L. 520, 173 Reprint 45. 

31. Bingham v. Stanley, 9 C.&P. 
374, 38 H.C.L. 224, 173 Reprint 874. 

32. Smith vy. Martin, C. & M. 58, 41 
B.C.L. 37, 9 M.&W. 304, 152 Reprint 
129. 

383. Columbia Finance, etc., Co. v. 
Mitchell, 72 S.W. 350, 24 Ky.L. 1844. 
34. Bowen v. Spears, 20 Ind. 146. 
35. Franklin v. Smith, 1 Tex.Un- 
rep.Cas. 229; Dahlman v. Hammel, 

45 Wis. 466. 

36. McShane v. Braender, 66 How. 
Pr. (N.Y.) 294; Hoxie v. Greene, 37 
How, Pr, .CN. Ms.) 973) Mills) vs Oddy, 6 
C.&P. 728, 25 H.C.L. 659, 172 Reprint 
1438 

37. See supra § 71. 

38. U.S.—Auld v. Hepburn, 2 FE. 


App. 532. 

Ky.—Fornash v. Antrobus, 199 S.W. 
781, 178 Ky. 621; Wheatly v. Phelps, 
38 Dana 302; Churchill v. Rogers, 
Hard. 182. 

N.Y.—Salomon v. Fiske, 138 N.Y.S. 
422, 78 Mise. 406. 

N.C.—Love v. Dickerson, 85.N.C. 5. 

Ohio.—Fewster v. Goddard, 25 Ohio 


St. 276. 
Smaltz v. Ryan, 3 A. 772, 112 
Pa. 423. 
8.C.—Pinson vy. 14 SE. 
39351 8D229.Cy L778. 

Tex.—Mullins v. Auto Securities 
Co., (Civ.App.) 281 S.W. 257; Stone 
Vay Pettus, LOS S.Wes 403, 47) TNexCiv. 
App. 14. But see Baker v. Pierce, 
(Civ.App.) 248 S.W. 439 [rev on other 
grounds. (Commn.App.) 259 S.W. 921] 
(holding plaintiff entitled to open and 
close, on the ground that an admis- 
sion of plaintiff's cause of action is 
inconsistent with a plea of payment, 
so that the latter is in effect a denial). 

W.Va.—Sammons v. Hawvers, 25 
W.Va. 678. 

Eng.—Edge v. Hillary, 3 C.&K. 48; 
Birtive Leigh, 1iC&kK. 611), 47 E.e.L. 
611; Coxhead v. Huish, 7 C.&P. 63, 32 
H.C.L. 501, 178 Reprint 28; Smart v. 
Rayner, 6 C.&P. 721, 25 EGL. 656, 172 
Reprint 1435; Richardson Vv, Fell, 4 
Dowl.P.C. 10; Booth v. Millns, 15 M. 
&W. 669, 153 Reprint 1019. 

See to same effect First State Bank 
of Riverside v. Tobin, 215 N.W. 767 
204 Iowa 456. 

39. Overbury v. Muggridge, 1 F.& 
F. 187 note, 175 Reprint 661 note. 

40. Coxhead vy. Huish, 7.C.&P. 68, 
Ove Guls S00, a8 Reprint 28. 

. 41. See cases infra notes 42—46. 

Right to open and close in general 
see supra §§ 69-74. 

42. Marquis v. Rogers, 8 Blackf, 
(Ind.) 118; Ely v. Com., 5 Dana (Ky.) 


398. 

733. Campbell v. Roberts, 66 Ga. 
44 Taylor v, Burk, 91 Ind. 252; 

Higgs v. Garrison, (Tex, Civ. App.) 27 


45. Young v. Anderson, 91 S.E. 900, 
19 Ga.App. 551. 


Puckett, 


, 


Christian, 56 Ga. 351. 

Ind.—Palmer vy. Adams, 36 N.E. 695, 
137 Ind. 72; Heilman vy. Shanklin, 60 
Ind, 424; Gaul v. Fleming, 10 Ind. 253. 

Iowa.—Riley v. Norton, 21 N.W. 
649, 65 Iowa 306 [overr Fountain v. 
West, 23 Iowa 9, 92 Am.D. 405]. 


Kan.—Stith v. Fullinwieder, 19 P. 
314, 40 Kan. 73. 
Md.—Kearney v. Gough, 5 Gill & J. 


457. 

Mo.—Buckley v. Knapp, 48 Mo. 152. 

Neb.—Sheibley v. Fales, 116 N.W. 
1035, 81 Neb. 795. 

S.C.—Moses v. Gatewood, 39 S.C.L. 
234. See Burckhalter v. Coward, 16 
S.C. 435 (recognizing the rule). 

Eng.—Cooper v. Wakley, 3 C.&P. 
474, 14 E.C.L. 670, 172 Reprint 507, 
M.:& M. 248, 173 Reprint 1148. 

Compare Vanzant vy. Jones, 3 Dana 
(Ky.) 464 (applying the rule that an 
affirmative plea does not entitle de- 
fendant to open and conclude the ar- 
gument where he introduces no evi- 
dence to support it, and holding that 
defendant pleading justification is 
rightfully denied the privilege of 
opening and closing where no shadow 
of justification is shown by the evi- 
dence). 

[a] Withdrawal of plea and subse- 
quent renewal.—The withdrawal by 
defendant in a suit for libel ef his 
plea of justification does not forfeit 
his right to open and close the argu- 
ment where he afterward renews the 
pices Ransone vy. Christian, 56 Ga. 

493. Louisville Courier-Journal Co. 
v. Weaver, 17 S.W. 1018, 13 Ky.L. 599. 

50. Vifquain v. Finch, 19 N.W. 706, 
15°’ Neb. 505; Burckhalter y. Coward, 
16) 8.C.7 435. 

51. Fountain v. West, 23 Iowa 9, 
92 Am.D. 405; Sawyer v. Hopkins, 23 
Me. 268; Parrish v. Sun Printing & 
Publishing Ass'n, 39 (NOY.S: 540536 
App.Div. 585; Fry v. Bennett, 16 N.Y. 
Super. 200, 9 Abb.Pr. 45 [aff 28 N.Y. 
324); Opdyke v. Weed, 18 Abb.Pr. (N. 
BYA))) 223 note; Cincinnati Gazette Co. 
vy. Bishop, 6 Ohio Dee. (Reprint) 1113, 
10 Am.L.Rec. 488. 

Right of plaintiff to open and close 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tification, however, does not entitle defendant to 
the opening and closing.®? \The right of opening 
and closing belongs to defendant where his plea 
or answer is merely in mitigation of damages,**? but 
belongs to plaintiff where allegations of the eom- 
plaint are denied.** If the defense is that the words 
were not spoken or written of plaintiff, the latter 
has the right to open and close.® 

[§ 82] f. Actions for Trespass. In accordance 
with the general rules relating to the right to open 
and close at a trial,°® defendant in an action of tres- 
pass is entitled to the opening and e¢losing where 
he pleads liberum tenementum®? or that the trespass 
was justifiable.®§ 

[§ 83] 6. Where Causes Tried Together.®® It has 
been held that where an action is called for trial 
in its order, and by consent another cause is con- 
‘solidated with it for trial, plaintiff in the former 
action is entitled to open and close,®° or at least 
may properly be allowed so to do, in the diseretion 
of the court.°t Where two actions between the 
same parties and involving the same transaction are 
consolidated for trial, plaintiff in each action being 
defendant in the other, it has been held necessarily 
within the diseretion of the court to determine 
which party may open and close,®? and that the 
court is not precluded from exercising such discre- 
tion by a statute providing that causes shall be called 


where damages are unliquidated or 63. Lynch vy. 
uncertain see supra § 71. i 

52. ‘Taylor Vv. ‘Chambers; 58. S:H. 
369, 2 Ga.Ann. 178; Wood v. Pringle, 
1 M.&Rob. 277, 174 Reprint 95. But 
see Flagg v. Hobart, Quincy (Mass.) 
332 (holding that where defendant 


pleads justification as to part and not 


64. 


Saulsbury, 
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Fowler, 
App.) 257 S.W. 948. 
Order of calling and hearing cases 
in general see supra §§ 55-61. 
Guess v. Stone Mountain Gran- 
ite, ete., Co., 72 Ga. 320; 
65 Ga. 
65. Wheatly v. 


724, 


. 
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for trial in the order in which they stand on the 
docket.°* There is authority for the rule that where 
a bill in equity has been brought to enjoin the pros- 
ecution of certain actions at law, and they are tried 
with the bill, the complainant in the bill is entitled 
to open and close the argument.*%+ 

[§ 84] 7. Claim of Right. The right to open and 
close at the trial of a case must be claimed and 
denied, in order that complaint may be made of 
the denial.6° The party claiming the right must 
make it affirmatively appear.®*® Objection cannot. 
be made for the first time after verdict®? or on 
appeal®’ that the wrong party was given the right 
to open and close. 

Time for claiming right. The right to open and 
close must ordinarily be asserted at the opening of 
the trial,®® before the other party introduces any 
evidence.‘° Where at the beginning of a trial one 
of the parties acquiesces in, or permits without 
objection, the assumption by the other party of the 
burden of proof, it is not proper to permit the for- 
mer to open and conclude the argument to the 
jury.*+ 

[§ 85] 8. Waiver of Right.7? Subject to the gen- 
eral principles relating to the burden of proof,** 
the right to open and close the evidence and the 
argument at a trial may be waived by the party 
entitled thereto,‘* and ordinarily is waived by per- 
(Tex.Civ. 71. Jarrard v. Mobley, 154S.E. 251, 
170 Ga. 847; Drake v. Ward-Truitt 
Co., 106 S.E. 95, 151 Ga. 155; Chandler 
v. Collins, 99 S.E. 38, 149 Ga. 64; Baird 
v. Hill, 80 S.E. 281, 141 Ga. 15; Taylor 
v. J. B. Brown, & Co., 77 S.E. 1062, 139 


Ga. 797; Mitchem v. Allen & Barrow, 
57 S.E. 721, 128 Ga. 407; Southern Ry. 


Iverson v. 


Phelps, 3 Dana 


guilty as to the residue, he is entitled 
to open and conclude as to the first 
defense). 

53. McCoy v. McCoy, 7 N.E. 188, 
106 Ind. 492. 

54. Shulse v. McWilliams, 3 N.E. 
243, 104 Ind. 512. 

55. Olympia Waterworks v. Mott- 
man, 153 P. 1074, 88 Wash. 694. 

56. See supra §§ ¢9-74. 


57. Pearson v. Coles, 1 M.&Rob. 
206, 174 Reprint 70. 
58. Chapman v. Rawson, 8 Q.B. 


673, 55 E:C.L. 673,-115 Reprint 1076; 
Fish v. Travers. 3 C.&P. 578, 14 E.C.L. 
724, 172 Revrint 554; Bastard v. 
Smith, 2 M. & Rob. 129, 174 Reprint 
238. A 

[a] Where defendant relies on a 
custom justifying his entry he is en- 
titled to open and close. Bastard v. 
Smith, 2 M. & Rob. 129, 174 Reprint 
238. 
59. Trial of causes together 
general see supra §§ 6, 7. 

60. Mayor, ete., of Griffin v. In- 
man, Swann & Co., 57 Ga. 370. 

61. Boykin v. Epstein, 22 S.E. 218, 
94 Ga, 750. 

62. Henry Gaus & Sons Mfg. Co. 
v. Magee, Lattimore & La Berge Mfg. 
Co., 42 Mo.App. 307; Lynch v. Fowler, 
(Tex.Civ.App.) 257 S.W. 948. Com- 
pare Gibbs v. Sokol, 214 N.Y.S. 533, 
216 App.Div. 260 (holding that a 
plaintiff, entitled to open and close 
in an action, waives such right by 
moving to consolidate the action with 
another action between the same par- 
ties, in which the moving party is de- 
fendant, over the objection of the ad- 
verse party, and that the rights of 
the latter may be preserved by pro- 
viding in the consolidation order that 
he shall be plaintiff in the consolidat- 
ed action, and entitled to open and 
close, the court adding that the con- 
solidation order in cases of that na- 
ture should provide which party is to 
be treated as plaintiff and which as 
defendant so that the right to open 
and close may not be left in doubt). 

Motion to consolidate in such case 
as waiver of movant’s right to open 
amd close see infra § 85. 


in 


(Ky.) 302; Lynde-Bowman-Darby Co. 
v. Huff, 124 P. 1085, 33 Okl. 239. See 
Gates Co. v. Behrends, 197 N.W. 640, 
197 Iowa 499 (applying the rule); Dye 
v. New York Life Ins. Co., (Mo.App.) 
257 S.W. 196; McDonald v. Redemey- 
er, 198 S.W. 483, 197 Mo.App. 630 
(both holding that defendant cannot 
complain of failure to permit him to 
open and close the argument where, 
before any evidence was introduced, 
he requested and was rightfully de- 
nied the right to open and close the in- 
troduction of evidence, and where he 
made no further request at the close 
of the evidence). But see Barnett v. 
Gottlieb, 82 S.E. 406, 98 S.C. 180 (hold- 
ing that it is the duty of the court to 
permit opening and closing by the 
party entitled so to do, and that a par- 
ty wrongfully allowed to open and 
close has the burden of showing that 
the other party waived the right). 

{a] Where right is expressly 
waived (1) by a party he eannot aft- 
erward complain because he was not 
permitted to open and close. Gates 


Co. v. Behrends, 197 N.W. 640, 197 
Towa 499. (2) Waiver of right see 
infra § 865. 


rie Claflin v. Baere, 28 Hun (N.Y.) 

67. Engram & Robinson vy. Bell, 94 
S.E. 245, 147 Ga. 416. 

€8. New York Mut. L. Ins. Co. v. 
Tillman, 19 S.W. 294, 84 Tex. 31. 

69. McKibbon v. Folds, 38 Ga. 235; 
Crawford v. Tyng, 27 N.Y.S. 1424,:7 
Mise. 239 [rev on other grounds 30 N. 
Y.S. 907, 10 Mise. 143]; Congdon v. 
McAlester Carriage & Wagon Factory, 
155 P. 597, 598, 56 Okl. 201 [cit Cyc]. 

70. Roberson v. Weaver, 89 S.E. 
769, 145 Ga. 626; Central of Georgia 
Ry. Co. v. Morgan, 35 S.E. 345, 110 Ga. 
168; Cook v. Coffey, 30 S.E. 27, 103 
Ga. 384; Morris v. Reed, 82 S.BE. 314, 
14 Ga.App. 729; Fisher v. White- 
hurst, 80 S.E. 536, 14 Ga.App. 220. 
Compare Elmgren v. Murrin, 105 S.R. 
709, 26 Ga.App. 250 (holding that, in 
order to obtain the right to open and 
conclude the argument, a party must 
claim it before the testimony on both 
sides has closed). 


Co. v. Gresham, 39 S.E. 883, 114 Ga. 
183; Hall v. McLendon, 100 S.E. 726, 
24 Ga.App. 292; Atkinson v. National] 
Council of Knights and Ladies of Se- 
curity, 193 Ill.App. 215, 223 [cit Cyc]; 
Longnecker v. Bondurant, 191 S.W. 
286, 173 Ky. 427. See Congdon v. Mc- 
Alester Carriage & Wagon Factory, 
155 P. 597, 56 Okl. 201 (holding that, 
where the request is made after the 
other party has produced the first 
witness and examined him at some 
length, it is in the court’s discretion 
to grant or refuse the request). Com- 
pare Rennie v. J. I. Case Threshing 
Mach. Co., 220 P. 626, 94 Okl. 26 (hold- 
ing that where, in an action on a note, 
defendant has admitted plaintiff’s 
eause of action and pleaded affirma- 
tive defenses, the fact that plaintiff 
first proceeds at the trial to intro- 
duce the note in evidence without ob- 
jection on the part of defendant does 
not deprive defendant of the right to 
open and close the argument if he 
claims it prior to the offering of tes- 
timony). 

Waiver of right to open and close 
by failure to assert it see infra § 85. 

72. Waiver of right to argue in 
general see infra § 260. 

73. See Evidence $§ 14-20. 

74. Purington Paving Brick Co. v. 
Metropolitan Paving Co., 4 F.(2d) 676; 
Pennsylvania Co. v. Greso, 79 Ill.App. 
127; Congdon v. McAlester Carriage 
& Wagon Factory, 155 P. 597, 56 Okl. 
201; Gadsden v. Sands & Co., 105 S. 
BH. 286, 115 S.C. 205. See Gates Co. v. 
Behrends, 197 N.W. 640, 197 Lowa, 499 
(applying the rule). And see cases 
infra notes 75-77. 

[a] Party entitled to open argu- 
ment not compellable so to do.—The 
party having the right to open the 
argument cannot be compelled so to 
do, but has a right to waive the open- 
ing argument. Gadsden v. Sands & 
Co., 105 S.E. 286, 115 S.C. 205. 

[b] Express waiver.—-Where there 
is some doubt which party is entitled 
to open and close the argument, and 
one party states that it is immaterial 
to him and that he is willing to waive 
the opening argument, he cannot aft- 
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mitting the other party to open without objection,7® 
or otherwise failing to assert the right at the prop- 
er time,*® or, it has been held, by moving to con- 
solidate the action with another in which the right 
to open and close would belong to a different party.” 
A waiver merely 
of the opening argument, as distinguished from the 
right to open and “close, by the party entitled there- 
to. does not preclude him from closing the argu- 
ment by replying to the argument of his adver- 
sary;’® but if the latter likewise waives his argu- 
ment the former is not entitled to make a closing 


Waiver of opening argument.’§ 


argument.®° 


[§ 86] H. Recess or Temporary Adjournment 
In view of the general power and 


Pending Trial.®1 


erward complain that the right to 
open and close the argument was de- 
nied him. Gates Co. v. Behrends, 197 
N.W. 640, 197 Iowa 499. 

75. Northington v. Granade, 45 8S. 
EK. 447, 118 Ga. 584; Jones v. Fourth 
Nat. Bank of Columbus, 92 S.E. 964, 
20 Ga.App. 219; Kassing v. Walter, 
(lowa) 65 N.W. 8382; Sherman v. Hale, 
41 N.W. 48, 76 Iowa 3838; Burgess v. 
Burgess, 62 N.W. 242, 44 Neb. 16; Pin- 
son v. Bowles, 106 S.E. 775, 116 S.C. 
4 


U5 
* [a] Permitting opening of evidence 
as waiver of right to open argument. 
—wWhere a party entitled to open and 
close permits his adversary to intro- 
duce evidence to make out the lat- 
ter’s case, without calling attention 
to his right or asserting it, he thereby 
waives any right to open and close 
the argument. Northington v. Gran- 
ade, 45 S.E. 447, 118 Ga. 584; Jones 
v. Fourth Nat. Bank of Columbus, 92 
S.E. 964, 20 Ga.App. 219. 

76. Congdon v..McAleSster Carriage 
& Wagon Factory, 155 P. 597, 56 Okl. 
201 


Time for claiming right to open and 
close see supra § 84. 

77. Gibbs v. Sokol, 214 N.Y.S. 533, 
216 App.Div. 260. 

Right to open and close where 
causes are tried together see supra § 


83 

78. Right to argue and waiver of 
right in general see infra §§ 259, 260. 

79. Purington Paving Brick Co. v. 
Metropolitan Paving Co., 4 F.(2d) 
676; Trask v. People, 38 N.E. 248, 151 
Ill. 523; Pennsylvania Co. v. Greso, 
79 Ill.App. 127; Hickman y. Layne, 66 
N.W. 298, 47 Neb. 177. Contra Geb- 
hardt v. England, 8 N.J.L.J. 146. 

80. Creager v. Blank, 32 I1l.App. 
615; Bender v. Terwilliger, 63 N.Y.S. 
269, 48 App.Div. 371 [aff 59 N.BH. 1118, 
166 N.Y. 590. 

81. Cross references: 
Adjournment of: 

Scie of court see Courts §§ 257— 

1 


Term see Courts §§ 233-239. 
Holding or passing cases pending en- 

gagement of counsel see supra § 61. 
Recess generally see Recess § 2. 

82. See supra § 62. 

83. See Louisville & Southern In- 
diana Traction Co. v. Montgomery, 115 
N.E. 673, 186 Ind. 384; Wilkins v. 
Schwartz, 132 S.E. 887, 101 W.Va. 337 
(both recognizing the distinction be- 
tween such a recess or interruption 
and a continuance, and the inferior 
dignity of the former). 

- Continuances see Continuances 13 
Cig. ep. 14.9. 

84. State v. City of Miami, 134 So. 
608, 101 Fla. 292; Louisville & South- 
ern Indiana Traction Co. v. Mont- 
gomery, 115 N.E. 673, 186 Ind. 384. 
See Kinnear v. Dennis, 223 P. 383, 97 
Okl. 206 (recognizing the rule). And 
see cases infra notes 85-90. 

[a] Statute providing for hearing 
and determination at time specified in 
process or order does not preclude the 
court from recessing or. adjourning 
the trial in his reasonable discretion, 
where the interests of the parties re- 


TRIAL 


to “the dignity of 
court,*+ so that 


of a party®® or 


authority of a court to regulate the conduct of a 
trial before it,’? the matter of granting or direct- 
ing a recess or temporary ‘adjournment, not rising 


a continuance,** of a pending trial 


is ordinarily within the discretion of the trial 


it may determine whether or not 


to interrupt or suspend the trial until the arrival 


witness,®® or until the return by 


an officer of an attachment issued to compel the 
presence of a witness who absents himself,’ or 
until documents or records may be procured for in- 
troduction in evidence,** or for the purpose of en- 


abling a: party to procure additional witnesses or 


other matters.®° 


quire it. State v. City of Miami, 134 
So. 608, 101 Fla. 292. 
&5. Bennett v. Denton, 161 N.W. 


831, 194 Mich. 610. 

86. Ala.—Continental Casualty Co. 
v. Ogburn, 64 So. 619, 186 Ala. 398. 

Ark.—Central Coal & Coke Co. v. 
Graham, 196 S.W. 940, 129 Ark. 550. 

I sey 


28 N.E. 830, 139 Ill. 190; Home Bank 
& Trust Co. v. Szostowski, 247 Ill.App. 
207. See Selemin v. Latrobe Steel & 
Coupler Co., 189 Ill.App. 191; Kozlow- 
ski v. Chicago, 113 Ill.App. 513 (wit- 
ness who has not been subpcenaed but 
who has merely promised to attend 
the trial). 

Iowa.—Miller v. Hurburgh, 235 N. 
W. 282, 212 Iowa 970. 

Mo.—Cook vy. City of St. Joseph, 220 
S.W. 693, 203 Mo.App. 430. 

Okl.— Snyder v. U. S. Fidelity & 
Guaranty Co., 249 P. 422, 119 Okl. 280. 

§.C.— Miller v. Atlantic Coast Line 
By Cogn) Saws As 94rS C7 3883 

See ‘Missouri, etc, RR LCoOw valence, 
106 S.W. 700, 48 Tex.Civ.App. 210 (wit- 
ness Who has not been subpoenaed, 
sworn, or placed under rule as a wit- 
ness). 

87. Louisville & Southern Indiana 
Traction Co. v. Montgomery, 115 N.E. 
673, 186 Ind. 384. Compare Blasland- 
Parcels-Jordan Shoe Co. v. Hilig, 70 
Mo.App. 301; Pearl v. Metropolitan 
Late, Inst, Co, U4be N.YES) (532) (both 
holding a refusal to adjourn for such 
purpose to be error). 

88. Flynt v. Fondren, 84 So. 188, 
122 Miss. 248. 

89. Ark.—Midland Valley R. Co. v. 
Hamilton, 104 S.W. 540, 84 Ark, 81. 

Cal.—Marcucci v. Vowinckel, 130 P. 
430, 164 Cal. 693. 

Ga er v. Savannah, 57 S.E. 
Sil, 128 Ga. 135. 

lowa.—Miller v. Hurburgh, 235 0N, 
W. 282, 212 Iowa 970. 

Mich.—Walacz v. Kucharski, 241 N. 
W. 15%, 257 Mich. 359. 

Mo.—Oakey v. Bond, 286 S.W. 27. 

N.Y.—North American Fisheries & 
Cold Storage v. Green, 186 N.Y.S. 313, 
195 App.Div. 250; Block v. Sherry, 87 
N.Y.S. 160, 43 Mise. 342; Silver v. 
HKlias, 68 N.Y.S. 851, 34 Mise. 760. 


Okl.—Pratt v. Hancock, 246 P. 220, 
117 Ok. 300. 

S.C.—Freeman v. Chavis, 101 S.E. 
849, 118 S.C. 326. 


Tex.—Good vy. Stansberry,’ (Civ. 
App.) 240 S.W. 958. See Griffin v. Me- 
Kinney, 62 S,W. 78, 25 Tex.Civ.App. 
432 (adjournment to permit a party 
to procure authenticated copies of the 

Jaws of another state). 
Va.—Bishop v. Webster, 153 S.E. 
Foley-O’Brien, 34 


832, 155 S.H. 828, 154 Va. 771. 
Ont.L, 42, 8 Ont.W.N. 362, 7 Ont.W.N. 
780. 


Ont.—Doyle v. 


Seé Reynolds, etc., Constr. Co. v. 
Monroe, 17-So. 802, 47 La.Ann. 1289 
(adjournment to permit a party to get 
a copy of a document for the purpose 
of introducing it in evidence, where 
proof of the substance of the docu- 
ment was sufficient on the question 
involved, and the party had an oppor- 
tunity to have the substance stated 


evidence,®® or for other purposes or on account of 


The court should not, however, 


but rejected the opportunjty by with- 
drawing a question); Knapp v. Order 
of Pendo, 79 P. 209, 36 Wash. 601 (ad- 
journment t6 enable a party to obtain 
or produce a paper in evidence). 

[a] Procurement of expert wit- 
ness.—It is within the discretion of 
the trial court whether to permit a 
recess or temporary adjournment of 
a pending trial for the purpose of en- 
abling a party to procure the attend- 
ance of an expert witness. Silver v. 
Hlias, 68 N.Y.S. 851, 34 Misc. 760; 
Doyle v. Foley-O’Brien, 34 Ont.L. 42, 
8 Ont.W.N. 362, 7 Ont.W.N. 780. 

90. See cases infra this note. 

[a] Rule applied as to adjourn- 
ments: (1) To permit counsel to talk 
with witnesses who have come in 
since the trial began. Rerers. ny 
Louisville, etc., R. Co., 35 S.W. 109, 17 
Ky.L. 1421. (2) To enable a witness 
then on the stand, who has become 
confused in giving data from and ex- 
planations of certain documentary 
evidence and records, to investigate 
and study such evidence and records, 
in order that he may adequately tes- 
tify at the resumption of the trial. 
Jones v. First Nat. Bank, 228 P. 992, 
102 Okl. 185. (3) To permit a witness 
to leave court to Search for papers 
mentioned in a subpoena duces tequm 
served on the witness a short time 
before he was sworn. Fairbanks v. 
Corliessy3 3 EH.D:Smith-iGNay.> . bS zene 
Abb.Pr. 150. (4) To require a party to 
go out and bring back to court docu- 
ments, the production of which has 
been demanded by his adversary. 
Guarenire v. Bessemer Lumber Co., 
106 So. 49, 214 Ala. 8. (5) To enable 
a party to find a misplaced deposition 
so that it may be introduced in evi- 
dence. Owensboro Wagon Co. v. San 
Antonio Tire & Lumber Co., (Tex.Civ. 
App.) 199 S.W. 701. (6) To make an 
examination of an article introduced 
in evidence, where such article had 
been in applicant’s possession for a 
long period before the trial was be- 


gunner ~Cincinnatic) No-Os ez reeks 
Conve (Guinn; L738! Saw:. rons tl OS wkoyn 
157. (7) To wait until an automobile, 


damaged by a fire and covered by the 
fire insurance policy in suit, may be 
brought in for the jury to inspect, a 
heavy rain having rendered the roads 
impassable, so preventing the car 
from being brought to the place of 
trial at once. Hilton v. New Jersey 
Ins, .Co:;4h12) SUB. 7825, 120 0S:Ce ase 
(8) To enable a witness to secure or 
examine records to assist his recollec- 
tion, where the evidence was not high- 
ly material. Lock v. Citizens’ Nat. 
Bank, (Tex.Civ.App.) 165 S.W. 536. 
(9) On the ground of surprise, be- 
cause of a variance between the alle- 
gations of the petition and the proof 
adduced, as to a written instrument, 
when the evidence is immaterial. 
Nieberg v. Greenberg, 91 N.Y.S. 83. 
(10) Where one of defendant’s at- 
torneys is called away by illness of a 
member of his family, defendant 
being ably represented by another at- 
torney. Camden Fire Ins. Ass'n. of 
Camden, N. J., v. Meloy, 294 S.W. 378, 
174 Ark. 84. (11) On the ground that 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 35-86 


, 
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~ §§ 86-87] 


refuse to grant a recess of temporary adjournment 
of the trial where under the circumstances the in- 
Where a juror be- 
comes ill,°? or a member of a juror’s family dies,®? 
during a trial, the court has discretion to adjourn 
until a suitable time, and then to proceed with the 
trial, instead of discharging the jury and declaring 
It has been held that, where there 
~is no motive of favoring or prejudicing either party, 

it is not improper for the court to permit the jury 

to determine whether they prefer that a trial be 

recessed Jate in the day until the next court day 


terests of justice demand it.91 


a mistrial.9# 


or be carried on to completion.®® 
Conditions. 


Where a request for a recess or tem- 


TRIAL 


eant.?® 


Resumption of trial. 
been suspended or adjourned for an indefinite time, 
the court is without jurisdiction to resume the trial 
and award judgment in the absence of the losing 
party and without notice to him.®? 

[§ 87] I. Demonstrations, 
Tests®*—1. In General. 
diseretion of the court before which a trial is be- 
ing conducted to permit or refuse to permit experi- 


(64 C.J.] 85 


discretion of the court, the latter in granting the 
adjournment may impose conditions upon appli- 


Where a pending trial has 


Experiments, and 
It is ordinarily within the 


ments as well as demonstrations to be conducted 


porary adjournment of a trial is addressed to the 


a party’s counsel has become too un- 
well to proceed further with the trial. 
Wiedekinad v. Tuolumne County Water 
€o.:, 23 P. $11, 83 Cals 198. - (12) Where 
a party, who is conducting his own 
ease, becomes insensible from an at- 
tack of heart failure, and is unable 
and unfit to protect his interests. 
Ropes v. Florida Fish & Produce Co., 
60 So. 179, 64 Fla. 444. (13% On ac- 
eount of the physical or mental un- 
fitness of a witness, suffering pain 
from teeth which have been undergo- 
ing treatment. McFadden vy. French, 
213 P. 760, 29 Wyo. 401. (14) Because 
an order to produce documents is 
served after the trial has begun. 
Kunglig Jarnvagsstyrelsen v. Dexter 
& Carpenter, Inc., 32 F.(2d) 195 [cert 
den 50 S.Ct. 32, 280 U.S. 579, 74 L.Ed. 
629]. (15) To enable a party who ob- 
jects to the admission of a judgment 
as evidence to file a bill of exceptions 
to the judgment and obtain a superse- 
deas. Watson v. Warnock, 31 Ga. 694. 
(16) To give time for a party to pe- 
tition for the removal of the cause 
from the state court to a federal 
court, where the cause had thereto- 
fore been removed to the federal court 
and by it remanded to the state court 
for want of removability. Delash- 
mutt v. Chicago, B. & Q. R. Co., 126 N. 
W. 359, 148 Iowa 556. (17) To direct 
a deed of land to be executed by the 
sheriff to one of the parties. Russell 
Vv. slaton, 25 Ga. 193... (18) To con- 
sider a motion in another case affect- 
ing the one on trial. Phillips v. Hol- 
land, 78 N.C. 31. 

91. See cases infra this note. 

[a] Refusal held improper: (1) 
To interrupt a trial until a missing 
witness, who had been subpcenaed and 
was present in court, may be found 
and returned to court. Blasland-Par- 
cels-Jordan Shoe Co. v. Hilig, 70 Mo. 
App. 301; Pearl v. Metropolitan Life 
Ins!) Co; 141 JN, Y.S. "5325" Wilkins. ‘v. 
Schwartz, 132 S.E. 887, 101 W.Va. 337. 
Compare Louisville & Southern In- 
diana Traction Co. v. Montgomery, 
115 N.E. 673, 186 Ind. 384 (holding ad- 
journment in such case to be within 
the discretion of the court). (2) To 
suspend the trial until the arrival of 
a witness who was present on the day 
the case was set for trial, but depart- 
ed when it was not reached, and 
whose return has been delayed by a 
train accident, where such witness is 
a. very material one: Louisville & N. 
R. Co. v. Pugh’s Adm’x, 216 S.W. 69, 
186 Ky. 38. (38) To adjourn the trial 
until the arrival of a principal wit- 
ness from another state, where the 
case had been called for ltrial ahead of 
the time for which it was originally 
set, and vigorous efforts had been 
made to secure the attendance of the 
witness, and he could not arrive in 
time to testify unless an adjournment 
were taken. Dering v. Detroit United 
Ry., 159 N.W. 538, 193 Mich. 238. (4) 
To wait for the arrival of an expert 
witness, expected in a few minutes, 
where a witness theretofore called by 
the party as an expert has refused to 
testify as such, to the surprise of 
such party. Alteresko v. Phillips, 203 
N.Y.S. 198, 208 App.Div. 171. (5) To 


adjourn for a reasonable time to per- 
mit a party to procure witnesses or 
evidence to rebut evidence adduced by 
the opposite party as to matters not 
pleaded, and amounting to surprise. 
Clifton Shirting Ca. v. Bronne Shirt 
Co., 209 N.Y.S. 709, 213 App.Div. 239; 
Cohen v. P. G. Tiling & Contracting 
Co., 167 N.Y.S. 555. (6) To permit de- 
fendant to produce additional evi- 
dence or witnesses, where, after both 
parties had rested, plaintiff obtained 
permission to reopen the case and in- 
troduce evidence of new facts, to re- 
but which the additional evidence or 
witnesses were needed by defendant. 
Phelps v. Utley, 101 A. 1011, 92 Vt. 40. 
(7) To suspend the trial to enable de- 
fendant to get an expert witness to 
meet a new theory of damages, em- 
bodied in an amendment filed by 
plaintiff during the course of: the 
trial. Miller v. Windholtz, 178 N.Y.S. 
4. (8) To give a party a short time 
to produce records or documentary 
evidence, where objection has been 
made by the adverse party, and sus- 
tained, to oral evidence of the matters 
set forth in such records or docu- 
ments. Stern v. Gage Bros. & Co., 187 
N.Y.S. 580, 196 App.Div. 339; Reiss v. 
Pfeiffer, 103 N.Y.S. 478, 117 App.Div. 
880. (9) To postpone a trial because 
of the sudden illness of defendant’s 
counsel, who is the only attorney em- 
ployed in the case in behalf of defend- 
ant and who has had sole charge 
thereof, although his law clerk has 
sat with him through the preceding 
parts of the trial. Kinnear v. Dennis, 
223 P. 383, 97 Okl. 206. (10) To allow 
defendant time enough to obtain new 
counsel after the death of counsel 
originally appearing for him. Mowat 
v. Walsh, 236 N.W.'791, 254 Mich. 302. 
(11) To adjourn after the close of 
plaintiff's evidence on account of the 
nonarrival of depositions which con- 
stituted defendant’s case, and which 
should have arrived before the trial 
and were expected to arrive shortly. 
Sun Ins. Office v. Stegar, 112 S.W. 922, 


25 Ky. 808. 

92. Flamion v. Dawes, 169 N.E. 60, 
91 Ind.App. 394. 

93. Neal v. Southern Ry., Carolina 


Division, 160 S.H. 8387, 162 S.C. 288 
[cert den 52 S.Ct. 9,284 U.S. 621, 76 
L.Ed. 530]. 

94. Withdrawal of juror and dis- 
charge of jury see infra § 459., 

95. Haskins v. Stackhouse, (Ky.) 
125 (SOW. L793 

96. Spangehl v. Spangehl, 57 N.Y. 
S. 7,/39 App.Div. 5. See Reiss v. 
Pfeiffer, 103 N.Y.S. 478, 117 App.Div. 
880 (recognizing the rule). 

97. Perth Amboy City Market v. 
Baum, 99 A. 333, 89 N.J.Law 614. 

98. Misconduct of couusel in con- 
nection with demonstration, experi- 
ment, or test see infra § 278. 

99. U.S.—National Pressure Cook- 
er Co. v. Stroeter, 50 F.(2d) 642 [cert 
den 52 S:Ct 12:9; 284. UlS. 6746) es 
Ed. 570]; McArthur v. Citizens’ Bank 
of Norfolk, Va., 223 F. 1004, 139 C.C.A. 
380. 

Ala.—Birmingham Ry. Light & 
Power Co. v. Saxon, 59 So. 584, 179 
Ala. 136. 


before the jury,®® or tests to be made by the ju- 


Ark.—Fine v. Moses Melody Shop, 
30 S.W.(2d) 817, 182 Ark. 155. 

Colo.—Colorado Springs & I. Ry. 
Co. v. Allen, 108 P. 990, 48 Colo. 4. 

Ga.—Howard v. Montezuma Fer- 
bee Co., 130 S.E. 72, 34 Ga.App. 

an 

Iowa.—Boerner Fry Co. v. Mucci, 
138 N.W. 866, 158 Iowa 315; Chicago 
Telephone Supply Co. v. Marne & Hlk- 
horn Telephone Co., 111 N.W. 935, 134 
Iowa 252; Homan v. Franklin Coun- 
ty, 68 N.W. 559, 98 Iowa 692. Com- 
pare Benson v. Superior Mfg. Co., 132 
N.W. 633, 147 Iowa 20 (holding that, 
in an action by a servant against his 
master for injuries alleged to have 
resulted from defects in a locking de- 
vice which permitted a hook to es- 
cape from its staple, the master had 
a right to show by demonstration be- 
fore the jury that the hook could not 
so escape). 

Ky.—Ohio County Drug Co. v. How- 
ard, 2:56°S.Wir 705, 20% Key.9 346, 341A. 
L.R..1355; Mann’s Adm’r v. Keynolds, 
150 S.W. 329, 150 Ky. 313. 

Mass.—Posell v. Herscovitz, 130 N. 
BE. 69,0237) Mass: 513; « Thornhill) v; 
Carpenter-Morton Co., 108 N.E. 474, 
220: Mass. 593. 

Minn.—Brown v. Douglas Lumber 
Co., 129 N.W. 161, 113 Minn. 67; Smith 
Veest:) Paul Citys Re Con 18 INIWees2ns 
32 Minn. 1, 50 Am.R. 550. 

Miss.—Cotton Mill Products Co. v. 
Oliver, 121 So. 111, 153 Miss. 362. 

N.H.—Lindell v. Stone, 94 A. 963, 
77 N.H. 582. 

R.I.—Carr v. American Locomotive 
Co., 58 A. 678, 26 R.I. 180. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Harris, (Civ: App.) -28 S.W.(2d) 6115 
Ballard v. Breigh, (Civ.App.) 262 S.W. 
886; Jaffe v. Deckard, (Civ.App.) 261 
S.W. 390; Armstrong Packing Co. v. 
Clem, (Civ.App.) 151 S.W. 576; St. 
Louis & S. F. Ry. Co. v. Ewing, (Civ. 
App.) 126 S.W. 625. 

Utah.—Summers v. Provo Foundry 
& eee Co; INST PH 916 hs. Uitah 

Vt.—E. T. & H. K. Ide v. Boston & 
Mos Rs, (4 Age4 01, 83) Vite, 6i6r 

Wash.—Schroeder vy. Hotel Com- 
mercial Co., 147 P. 417, 84 Wash, 685. 

W.Va.—Tarr v. Keller Lumber & 
Construction Co., 144 S.E. 881, 888, 
106 W.Va. 99, 60 A.L.R. 570; MeClain 
v. Marietta Torpedo Co., 100 S.E. 87, 
84 W.Va. 139. 

Wis.—Hiller v. Johnson, 154 N.W. - 
845, 162 Wis. 19. 

Eng.—Stones v. Menhem, 2 Exch. 
382, 154 Reprint 541. 

But see Moon v. Roberts, 170 Il. 
App. 267 (holding it improper to 
demonstrate a machine, although 
there was some controversy as to the 
extent to which it was deficient in 
operation). 

“Demonstrations in the presence of 
the jury are not favored when com- 
plicated or of such character as to 
permit imposition on the jury through 
skillful manipulation; but, if free 
from these objections, may be per- 
mitted.” Tarr vy. Keller Lumber & 
Construction Co., supra. 

[a] In Alabama it is held that a 
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ry,' or the use of diagrams or models,? or the con- 
ducting of experiments out of court for the purpose 
of obtaining evidence,’ subject to the rules relating 
to the admissibility of such evidence.* 
ine whether to permit a test or experiment the court 
may take into account the apparent importance and 
weight of the proposed experiment and the time it 
Ordinarily, demonstrations 
or tests should be conducted in the eourt room;° 
but if that is not practicable the jury may be taken 
elsewhere to observe the demonstration or test." 
No test or experiment should be permitted which 
may change, injure, or destroy a paper or article 
material to the action or which may be material in 


is lhkely to consume.° 


single experiment with an inanimate 
object is not admissible in evidence, 
and therefore it is not proper to per- 
' mit such a single experiment to be 
made. United States Cast Iron Pipe 
& Foundry Co. v. Granger, 55 So. 244, 
172 Ala. 546. 

[b] MNonidentification of ingredi- 
ents used.—Where the question is in 
issue whether the existence of cotton- 
seed meal in a fertilizer mixture can 
be ascertained by inspection, counsel 
cannot be permitted to mix meal and 
other ingredients in the presence of 
the jury where such ingredients have 
not been introduced in evidence and 
allowed. Howard v. Montezuma Fer- 
tilizer Co., 180 S.E. 72, 34 Ga.App. 
411. 

1. American Brake Shoe & Foun- 
dry Co. v. Jankus, 121 J[llApp. 267; 
Boerner Fry Co. v. Mucci, 138 N.W. 
866, 158 Iewa 815; “Martin v. Shell 
Petroleum Corporation, 299 P. 261, 133 


Kan. 124; Williams v. Williams, 85 
A. 43, 109 Me. 537. 

[a] Microscopic examination of 
disputed document.—It is largely 


within the discretion of the judge pre- 
siding at a trial to grant or refuse 
permission to have the jury make an 
examination of a disputed document 
or disputed handwriting. with a 
microscope, used by an expert wit- 
ness who has testified as to the re- 
sults of his examination. Williams 
v. Williams, 85 A. 43, 109 Me. 537. 

Permitting view or inspection by 
jury see infra § 90. 

Right of jury to test or experiment 
with evidence taken to jury room see 
infra § 827. 

2. Ottenberg v. Ryan & Riley Co., 
99 A. 984, 180 Md. 38; Chicago, R. I. 
& G. Ry. Co. v. Harris, (Tex.Civ.App.) 
28 S.W.(2d) 611; Schroeder v. Hotel 
Commercial Co., 147 P. 417, 84 Wash. 


Permitting witness to use diagram, 
model, or other object to make testi- 
mony intelligible and clear see Wit- 
nesses [40 Cyc 2415]. 

3. Woodruff Coal & Iron Co. v. 
Commercial Coal Co., 190 N.W. 686, 
221 Mich. 175; Baran v. Reading Iron 
Co:, 26) .Pa.Co,/ 14; Younes ‘v. ‘Smith; '% 
P.(2d) 1, 166 Wash. 411. 

{a] Taking sample of substance 
in evidence for test.—(1) Where a 
question exists as to the value or 
worthlessness of certain coal, and 
samples thereof have been introduced 
in evidence, the court may properly 
. permit a party to take from such sam- 
ples sufficient for an analysis and a 
test of its heat content. Woodruff 
Coal & Iron Co. v. Cammercial Coal 
Co., 190 N.W..686, 221 Mich. 175. (2) 
In an action for injuries resulting 
from the explosion of a boiler, the 
court may permit plaintiff to cut from 
the boiler a piece or portion thereof, 
and subject such piece to examination 
and tests so as to enable him to speak 
as to the properties and character of 
the material of the boiler and other 
pertinent matters. Baran v. Reading 
Iron Co., 26 Pa.Co. 14. 

4 See Evidence §§ 842-854, 899. 

5. Carr v. American Locomotive 
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In determin- 


Co., 58 A. 678, 26 R.I. 180. 

6. Tarr v. Keller Lumber & Con- 
struction Co., 144 S.E. 881, 106 W.Va. 
99, 60:ACTLIRe 57:02 

7. Clay v. Chicago, M. & St. P. Ry. 
Co., 115 N.W. 949, 104 Minn. 1; Clay- 
ton v. Southern Ry. Co., 96 S.E. 479, 
110 S.C. 122; Tarr v. Keller Lumber 
& Construction Co., 144 S.H. 881, 106 
W.Va. 99, 60 A.L.R. 570. Compare 
Wheeling & L. BE. R. Co. v. Parker, 29 
Ohio Cir.Ct. 1 (holding that the court 
has discretion to refuse to permit the 
jury to be taken to view an experi- 
ment outside the court room if in his 
judgment the experiment would not 
throw proper light on the controver- 
sy, and suggesting a doubt whether 
in any event the court has power to 
permit experiments to be performed 
before the jury outside the court 
room unlegs both parties consent). 

8 In re Gartland’s Will, 112 N.Y. 
S. 719, 60 Misc. 33, 6 Mills Surr. 484 
pane PTO S NEYSI 25s leo Ap pub vy. 

9. Bagley v. Mason, 37 A. 287, 69 

Wi Enib: 
[a] Chemical test of ink used in 
will.—The making in open court of a 
chemical test of writings on a paper 
offered for probate as a will, to test 
the quality, chemical composition, 
etc., of the ink used, should not be 
permitted without some preliminary 
preparation for safeguarding the pres- 
ent actual condition of the paper, 
since the very paper and writing it- 
self, unchanged, in its exact original 
form and character, is often of the 
highest importance in litigation sub- 
sequent to the original probate, and 
it is a dangerous practice to take any- 
thing from or add anything to it, or 
in any respect to subject, it to a 
change, at the time of the, probate. 
In re Gartland’s Will, 112 N.Y.S. 719, 
60 Misc. 33, 6 Mills 484 [aff 119 N.Y.S. 
1125, 185 App.Div. 915]. ; 

10. Howell v. Hartford F. Ins. Co., 
12 F.Cas.No. 6,780. 

11. Examination out of judge’s 
presence see supra § 63 note 60 [ec]. 

Requiring injured person to submit 
to physical examination see Dam- 
ages §§ 357-360. ‘ 

12. City of Lanark v. Dougherty, 
38 N.E. 892, 158 Ill. 163; Mulhado v. 
Brooklyn City R. Co., 30 N.Y. 370; 
Sears v. Goldsmith, 298 P. 219, 136 
Ors Labs Sornberger v. Canadian 
Pacific Ry. Co., 24 Ont.App. 263. 

13. Indiana Car Co. v. Parker, 100 
Ind. 181; Sudol v. Gurtman, 141 AL 
922, 104 N.J.Law 668 [aff 1388 A. 705, 
5 N.J.Mise. 929]; Oklahoma Union 
Ry. Co. v. Bertrand, 264 P. 621, 129 
Okl. 263; Dunkin v. Hoquiam, 105 P. 
149, 56 Wash. 47. 

14. I1l.—American 
Foundry Co. v. Jankus, 121 IlL.App. 
267. See Kane v. W. M. Hoyt Co, 
182, Dil Ape er ds 

Ind.—Louisville, ete, R. Co. v. 
Wood, 14 N.E. 572, 16 N.B. 197, 113 
Ind. 544. 

lowa.—Barker  y. 
100, 67 Lowa 146. 

Mich.—Herter v. City of Detroit, 
222 N.W. 774, 245 Mich. 425. 
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subsequent litigation.® 
to make a demonstration or test is properly denied | 
where made after the close of the evidence? or 
after argument has commenced.'® 

[§ 88] 2. Examination of Person or Demonstra-— 
tion of Injuries.'! 
court may in its discretion permit a physical exam- 
ination of plaintiff to be made by a medical man in 
the presence of the jury,'? or permit plaintiff to 
exhibit a portion of his body to the jury,t® or to 
demonstrate the nature and extent of his injury or 
the disability resulting therefrom,** and, it has been 
held, the court has power in a proper ease to direct 
him so to do,!® provided the cireumstances are not 


errs 


[$§ 87-88 


A request for permission 


In personal injury actions, the 


Minn.—Clay. v. Chicago, M. & St. 


P. Ry. Co., 115 N.W. 949, 104 Minn. 
1; Adams y. Thief River Falls, 86 _ 
N.W. 767, 84 Minn: 30. Compare © 


Landro v. Great Northern Ry. Co., 135 
N.W. 991, 117 Minn. 306, Ann.Cas. 
1913D 244 (holding that it is within 
the discretion of the court to permit 
a plaintiff to exhibit his injuries to 
the jury, in order to show their ex- 
tent or to enable a surgeon to demon- 
strate their nature and character, and 
it is also discretionary to permit tests 
and experiments in the presence of 
the jury, in a proper case and under 
proper safeguards; but that where 
there are no wounds or othr visible 
injuries, it is improper to conduct ex- 
periments to show that he will cry 
out with pain, or his limbs will hbe- 
come rigid, when manipulated in a 


certain manner). 
Babb, 101. N.W. 


Neb.—Felsch v. 
1011, 72 Neb. 736. 

N.J.—Wood v. Morris & Co., (Sup.) 
126 A. 434; Anthony v. Public Transit 
Co., 130 A. 895, 3 N.J.Misc. 1204. 

N.Y.—Mulhado vy. Brooklyn City R. 
Co., 30 N.Y. 370; Harvey v. Fargo, 91 
N.Y.S. 84, 99 App.Div. 599. 

_ Tex.—Standard Ace. Ins. Co. v. Wil- 
liams, (Civ.App.) 4 S.W.(2d) 1023. 

See Madison Coal Corporation v. 
Altmire, 284 S.W. 1068, 215 Ky. 283 
(holding a particular demonstration 
improper). 

Compare Stewart v. Weiner, 187 N. 
W. 121, 108 Neb. 49 (holding that, in 
an action for injuries to plaintiff's 
wrist, the propriety of permitting 
plaintiff to shake hands with each of 
the jurors, to show the weakened grip 
in his injured hand, is very doubtful, 
and so easily susceptible of manipula- 
tion and deceit that it should not be 
encouraged). 

[a] Pricking paralyzed limb.—(1) 
It has, been held within the discretion 
of the court to permit a needle to be 
stuck into the limb of plaintiff in a 
personal injury action, in view of the 
jury, to show that plaintiff is suf- 
fering from paralysis and that his 
limb lacks sensation. Anthony v. 
Public Transit Co., 130 A. 895,,3 N.J. 


Misc. 1204. (2) There is also au-- 
thority, however, that such demon- 
stration should not be permitted. 


Madison Coal Corporation v. Altmire, 
284 S.W..1068, 215 Ky. 283. 

[b] Physical examination or test 
by juror.—(1) <A juror may be per- 
mitted to examine plaintiff’s injuries. 
Standard Acc. Ins. Co. v. Williams, 
(Tex.Civ.App.) 4 S.W.(2d) 1023. (2) 


Where a party is permitted to exhibit” 


his injuries to the jury, it is not error 
to allow a juror ito take hold of plain- 
tiffs arm and move it up and down 
to ascertain for himself the extent 
and nature of the injury complained 
of. American Brake Shoe & Foundry 
Co. v. Jankus, 121 Ill.App. 267. 

15. Hatfield v. St. Paul & D. R: 
Co., 22 N.W. 176, 33 Minn. 130, 53 Am. 
R. 14. See St. Louis Southwestern R. 
Co. v. Smith, 86 S.W. 943, 38 Tex.Civ. 
App. 507 (holding that where the in- 
jured plaintiff voluntarily exhibits his 


injured member to the jury, and his - 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 88-90] 


such as to excite sympathy or prejudice in the minds 
of the jury,!® and subject to the limitations of de- 
Whether the examination 
or demonstration shall be made in the home of a 
plaintiff not able to come to court is within the 
Injuries of another 
person cannot be exhibited to the jury for the sake 
of contradicting plaintiff’s evidence, at least with- 
out competent evidence to explain the nature of such 


cency and propriety.!? 


discretion of the trial judge.§ 


injuries.?® 


[§ 89] 3. Identity of Conditions. 
any experiment, demonstration, or test may be 
made, or evidence thereof received, 


physician, while testifying, points out 
the character and extent of the injury, 
defendant is entitled on rebuttal to 
call medical experts of its own selec- 
tion and have them testify in like 
manner with a similar examination 
or demonstration of the injured mem- 
ber); Chicago, Ro I-& T.. Ry. Co. v. 
Langston, (Tex.Civ.App.) 47 S.W. 
1027 [aff 50 S.W. 574, 51 S.W. 331, 92 
Tex. 709] (to same effect). 

16. Felsch v. Babb, 101 N.W. 1011, 
Butez v. Fonda, etce., R. 
45 N-Y-S.) 808,- 20 ~Mise: 123; 
Sears v. Goldsmith, 298 P. 219, 136 
Or. 151. Compare Clay v. Chicago, 
MM. & -St< PY Ry:°Co., 145 NW.) (949, 
104 Minn. 1 (holding that even though 
the purpose of exhibiting plaintiff's 
body is to excite the sympathy of the 
jury, no prejudicial error exists where 
the damages awarded are not exces- 
Sive). 

{a] Dramatic exhibition of extent 
and character of injuries of plaintiff, 
made in the presence of the jury, may 
be reversible error where it is such 
as to appeal to the passions and preju- 
dices of the jury. Felsch v. Babb, 101 
N.W. 1011,.72 Neb. 736. 

17. State v. Stevens, 110 N.W. 
1037, 133 Iowa 684; Garvik v. Burling- 
ton, C. R. & N. Ry. Co., 100 N.W. 498, 
124 Iowa 691; Brown v. Swineford, 
44 Wis. 282, 28 Am.R. 582.. Compare 
Dunkin v. Hoquiam, 105 P. 149, 56 
Wash. 47 (recognizing the rule, but 
holding that indecency depends upon 
the purpose for which the exhibition 
is made, and that if it becomes neces- 
sary a part of the body may be per- 
mitted to be exhibited although ordi- 


marily it would not be exposed to 
view). 
[a] Exhibition of organs of gen- 


eraticr, cannot be permitted. State v. 
Stevens, 110 N.W. 1037, 183 Iowa 684; 
Garvik v. Burlington, C. R. & N. Ry. 
Co., 100 N.W. 498, 124 Iowa 691; 
Brown v. Swineford, 44 Wis. 282, 28 
Am.R. 582. 

18. Blanchard v. Holyoke St. R. 
Co., 72 N.E. 94, 186 Mass. 582. 

19. Sornberger v. Canadian Pacific 
Ry. Co., 24 Ont.A. 263. 

20. Colo.—Daniels v. Stock, 130 P. 
1031; °23°Colo. 529. 

Iowa.—Chicago Telephone Supply 
Co. v. Marne & Elkhorn Telephone 
Co., 111 N.W. 935, 134 Iowa 252. 

Ky.—Ohio =County. ‘Drug Cor” 'v- 
Howard, 256 S.W. 705, 201 Ky. 346, 31 
A.L.R. 1355; Mountain Water Co. v. 
Davis, 241 S.W. 801, 195 Ky. 193. 

Ohio.—Baltimore & O. R. Co. v. 
Fouts, 104 N.E. 544, 88 Ohio St. 305, 
Ann.Cas.1915A 1256 [error dism 36 S. 
Ct. 220, 239 U.S. 633, 60 L.Ed. 478]. 

Tex.—Jaffe v. Deckard, (Civ.App.) 
261 S.W. 390. 

[a] Rule applied.—(1) Where 
plaintiff alleged she was scratched on 
the leg by a projection in a bathtub 
in a public bathhouse, a demonstra- 
tion offered by.a witness to show that 
she could not have been injured as 
alleged was ‘properly excluded, in the 
absence of proof of similarity of tubs 
and legs. Daniels v. Stock, 130 P. 
1031, 23 Colo.App. 529. (2) In an 
action for injuries resulting from a 
locomotive engineer’s misinterpreta- 
tion of a hand signal given him by 
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must be substantial identity of its conditions with 
those involved in the action,?° and permission to 
give a demonstration or make a test is properly 
refused where it is difficult or impossible to repro- 
duce the conditions.*? 
ticle need not, however, be used in the test or dem- 
onstration, where there is substantial identity as 
to the points in question.?? 

[§ 90] J. View and Inspection.?* 


The identical object or ar- 


At common 


law, the judge before whom the trial of an action 


In order that | is pending has 


in’a trial, there 


the conductor, it is error to permit the 
conductor to demonstrate the signal 
before the jury, where the point in 
question is not how the signal was 
given, but how it appeared to the en- 
gineer in his situation in the open 
country as seen against a_ bright 
afternoon sky at five hundred to six 
hundred feet distance when only the 
head and hand of the conductor were 
visible. Baltimore & O. R. Co. v. 
Fouts, 104 N.B. 544, 88 Ohio St. 305, 
Ann.Cas.1915A 1256 [error dism 36 
S.Ct. 220, 239 U.S. 633,:60 L.Hd. 478]: 

21. National Pressure Cooker Co. 
v. Streeter, 50 F.(2d) 642 [cert den 
52 S.Ct. 129, 284 U.S. 674, 76 L.Ed. 
570]. See Stewart v. Weiner, 187 N. 
W. 121, 108 Neb. 49 (recognizing the 


rule). 
22. Owens v. Missouri Pac. R. Co., 
38 KF. 571; Taylor v. McGrath, 36 N.E. 


163, 9 Ind.App. 30; Smith v. Beck, 
(Iowa) 153 N.W. 76. See Mann’s 
Adm’'r v. Reynolds, 150 S.W. 329, 150 
Ky. 313 (holding that, on an issue as 
to whether a druggist substituted bi- 
chloride of mercury for calomel, it 
was not error to permit an apothecary 
to use bichloride of mercury in crys- 
tal form for a test in court, instead 
of the same drug in powdered form). 
23. Cross references: 
Demonstrations, experiments, and 
wads by or before jury see supra §§ 
87-89. 
Inspection evidence see Evidence §§ 
863-899. 


Instructions as to application of 
knowledge derived from view see 
infra § 677. 


Purpose of view or inspection and use 
made by jury of knowledge derived 
therefrom see infra § 814. 

Taking papers or articles 
room see infra §§ 816-826. 

Unauthorized view or inspection see 
infra § 800. 

View or inspection: 

By judge in trials without jury see 

infra §§ 1005-1008. 


Condemnation proceedings see 
Eminent Domain §§ 405, 406. 
Criminal prosecutions see Crim- 


to jury 


In 


inal Law §§ 2090-2092. 
24. See Appeal and Brror § 2810. 
25. Ala.—White v. Thorington, 120 


So. 914, 219 Ala. 101; Morris v. Co- 
rona Coal Co., 109 So. 278, 215 Ala. 47; 
Alabama City, G. & A. Ry. Co. v. Kyle, 
87 So. 191, 204 Ala. 597; United States 
Cast Iron Pipe & Foundry Co, v. 
Granger, 55 So. 244, 172 Ala. 546; 
City of Tuscaloosa v. Hill, 69 So. 486, 
14 Ala.App. 541 [cert den 69 So. 598, 
194 Ala. 559]. 

Ark.—Louisiana & A. Ry. Co. v. 
Woodson, 192 S.W. 174, 127 Ark. 323; 
Fitzgerald v. La Porte, 54 S.W. 342, 
67 Ark. 263. 

Colo.—Sibley v. Wallrich, 226 P., 
152, 75 Colo. 421. 

Conn.—Carlson v. Associated Real- 
ty Corporation, 159 A. 885, 114 Conn. 
699. 
Fla.—Atlantic Coast Line R. Co. v. 
Whitney, 61 So. 179, 65 Fla. 72. 

Ga.—Bibb:. County v. Reese, 41 S.E. 
636, 115 Ga. 346; City of Rome v. 
Herron, 105 S.B. 379, 26 Ga.App. 39; 
Jones Vv. F. S. Royster Guano Co., 65 
S.E. 361, 6 Ga.App. 506. 

Ill.— Pike v. Chicago, 40 N.E. 567, 


discretion, not subject to review 


unless abused,?* to permit or refuse to permit the 
jury to view and inspect the premises or place”? 


155 Ill. 656; Springer v. Chicago, 26 
NB 514;5135, TL, 552, 12 0,R.A. -609 
Laff 37 Ill.App. 206]; J. F. Humphreys 
& Co. v. City of Bloomington, 246 Ill. 
App. 334; Danville, ete., CO.3NE 
Tidrick, 137 Ill.App. 5538; Sanitary 
District of Chicago v. McGuirl, 86 
Ill.Avp. 392; Springfield v. McCarthy, 
79 TllL.App. 388; Lake Erie, etc., R. Co. 
v. Purcell, 75 Ill.App. 573; St. Louis, 
etc., R. Co. v. Claunch, 41 Tll.App. 592; 
Chicago, ete., R. Co. v. Leah, 41 Ill. 
App. 584. See Gogerty v. City of De- 
catur, 190 Ill.App. 548. 

Ind.—City of Indianapolis v. Bar- 
thel, 141 N.E. 339, 142 N.E. 409, 194 
Ind. 273; Jackson Hill Coal & Coke 
Co. v. Bales, 108 N.B. 962, 183 Ind. 
276; Cleveland, etc., R. Co. v.- Pen- 
keth, 60 N.E. 1095, 27 Ind.App. 210. 

Iowa.—Banning v. Chicago, etc., R. 
Co., 56 N.W. 277, 89 Iowa 74 

Ky.—Majestic Theater Co. v. Lutz, 
275 S.W. 16, 210 Ky. 92; Alexander 
val ‘Cineinnati, UN. «OO. v&e rT: 7 + Cox 
260 S.W. 14, 202 Ky. 475; Louisville 
& N. R. Co. v. Scott’s Adm’r, 220 S.W. 
1066, 188 Ky. 99; L. A. Becker Go: 
vs Baker, 142° S..Wi0i222, 146yKy./233: 
Illinois Cent. R. Co. v. Frost, 124 S. 
W. 821; Valley Turnpike, ete., Co. v. 
Lyons, 58 S.W. 502, 22 Ky.L. 646; 
Central Kentucky Insane Asylum v. 
Hauns, 50 S.W. 978, 21 Ky.L. 22. 

Mich.—Nordman v. Mechem, 198 N. 
W. 586, 227 Mich. 86; Rucklich v. 
American Car & Foundry Co., 188 N. 
W. 440, 218 Mich. 561; Good Roads 
Const. Co. v. Port Huron, St. C. & M. 
C. Ry. Co., 138 N.W. 320, 173 Mich. 1: 
Dupuis v. Saginaw Valley Traction 
Co., 109 N.W. 4138, 146 Mich. 151; 
Mulliken v. Corunna, 68 N.W. 141, 110. 
Mich. 212; Leidlein v. Meyer, 55 N.W. 
367, 95 Mich. 586; Leonard v.: Arm- 
strong, 41 N.W. 695, 73 Mich. 577; 
Richmond v. Atkinson, 25 N.W. 328, 
58 Mich. 413; Williams v. Grand Rap- 
ids, 18 N.W. 811, 53 Mich. 271. 

Minn.—Carl Lindquist & Carlson v. 
Johanson, 235 N.W. 267, 182 Minn. 
529; Laurisch v. Minneapolis, St. P., 
R. & D. Hlectric Traction Co., 155 N. 
W. 1074, 132 Minn. 114; Brown v. Ko- 
hout, 63 N.W. 248, 61 Minn. 113. 

Mo.—Young v. Pennsylvania Fire 


Ins. Co., 187  S.W.’ 856,269 Mo.<1; 
Coyne v. Golland, (App.) 243 S.W. 
36; sis” We OSU. LOUIS etCaw mR wGos 


111 S.W. 839, 131 Mo.App. 395. 

Mont.—Piper v. Murray, 115 FP. 669, 
43 Mont. 230. 

Neb.—Reams v. Clopine, 236 N.W. 
158, 121 Neb. 86; Robison v. Troy 
Laundry, 180 N.W. 43, 105 Neb. 267. 

N.H.—Lydston Vv. Rockingham 
County Light, etc., Co., 70 A. 385, 75 
N.H./ 23, °21 Ann.Cas.. 1236. 

N.J.—Braelow v. Klein, 125 A. 103, 
100 N.J.Law 156; Lorgan v. Palmer, 
149 A. 345, 8 N.J.Misc. 205. 

N.Y.—Manuta v. Lazarus, 171 N.Y. 
S. 1076, 104 Mise. 134. But see Buf- 
falo Structural Steel Co. v. Dickinson, 
90 N.Y.S. 268, 98 App.Div. 355 (hold- 
ing that the court is without author- 
ity to send the jury to view premises 
except in cases where it is given such 
power by statute). 

N.C.—Jenkins v. Wilmington, etc., 
Re Coli; LO 4S 198. 10) INKG. “438. 

N.D.—Chambers v. Minneapolis, St. 
P&S See RY. Cos, Ge. Wie, 
37 N.D. 377, Ann.Cas.1918C. 954. 
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or an article or object?® involved in the action; 
and the same is true under statutes authorizing 
the court to permit or direct a view when it is 
The fact that both 
parties apply for or consent to the granting of a 


deemed proper or necessary.”* 


Okl.—Spurrier Lumber Co. v. Dod- 
son, 120 P. 934, 30 Okl. 412. 

Or.—Southern Oregon Orchards Co. 
Vaubakke;, 2000. 8pe. 106 (Ora 0. 

Pa.—Frasso v. City of Reading, 90 
A. 800, 244 Pa. 525; Mintzer v. Green- 
ough, 43 A. 465, 192 Pa. 137; Lacey 
Ve ilardy, e159 sALe1os, ) L044 PaSuper, 
490. 

R.I.—Kent v. Darman, 137 A. 467. 

S.C.—Adams v. Wilkes, 109 S.E. 804, 
118 S.C. 93; Lee v. Northwestern R. 
Co;, 655S-E, 1031, 84) S'e-125. 

Tex.—Hovey v. Sanders, (Civ.App.) 
174° Sow. 102555 But see’ Bailey2v. 
Woodrum Truck Lines, (Civ.App.) 36 
S.W.(2d) 1090 (where it was said that 
to permit the jury to view the place of 
an accident would make themselves 
witnesses and violate their duty to 
reach a verdict from the evidence ad- 
duced and the instructions of the 
court). 

Va.—Scott v. Doughty, 97 S.E. 802, 
124 Va. 358; Abernathy v. Emporia 
Maz. Co., 95 S.E. 418, 122 Va. 406; 
Stonegap. Colliery Co. v. Hamilton, 89 
S.B. 305,. 719 Va. 271, Ann.Cas.1917E 
60; Cutchin v. City of Roanoke, 74 S. 
E. 403, 113 Va. 452. 

Wash.—Finn v. City of Bremerton, 
20e Ps 974s 18 Wash. ssi sordan ve 
Spokane, P. & S. Ry. Co., 186 P. 875, 
109 Wash. 476. 

W.Va.—Collar v. McMullin, 148 S. 
BH. 496, 107 W.Va. 440; Fairview Fruit 
Coens tine Brydon. & Co elo2zieS. EH. 
231, 85 W.Va. 609; Bond v. National 
Mire Ins..'Co:,” $8) S.Hs 389,977 “W.Va. 
736. 

Wis.—Max L. Bloom Co. v. U. S. 
Casualty Co., 210 N.W. 689, 191 Wis. 
524; Ohrmundt v. Spiegelhoff, 184 N. 
W. 692, 175 Wis. 214; Polebitzke v. 
John Week Lumber Co., 181 N.W. 730, 
173 Wis. 509; Rickeman v. Williams- 
rie F. Ins. Co., 98 N.W. 960, 
Koepke Vv. Milwaukee, 
88 N.W. “238, 112 Wis. 475; Andrews 
Ve. SLoumans; 52 IN: W. 23, 82 Wis. 81. 

[a] Litigant has no absolute right 
to have view or inspection by jury, 
but the matter rests in the sound ju- 
dicial discretion of the court. Cutch- 
in v. City of Roanoke, 74 S.E. 403, 113 
Va. 452. 

{b] Statute requiring view in par- 
ticular cases as affecting common law 
right.—(1) The statute requiring 
view in cases of eminent domain does 


not restrict the common-law power, 


of the court to order view in other 
real and personal actions. Springer 
Vv. Chicago, 26 Ni. 514,135) D1. 5525 
12 L.R.A. 609 [aff 37 Ill.App. 206]. 
(2) View and inspection in eminent 
domain proceedings see Hminent Do- 
main §§ 405, 406. (38) Statutes au- 
thorizing view where deemed neces- 
sary or proper see infra text and note 
27 


[ec] View of premises after dark. 
—The jury may view premises after 
dark, if there is no evidence that with 
the lights furnished they could not 
properly view the place. Maysville, 
etc., R. Co. vy. Dover Christian Church, 
OOLSaWVe oo, LS Kyla: side: 

26. U.S.—Olsen v. North Pacific 
Lumber Co:, 106 F. 298 [aff 119 EF. 77 
5b! C. CAL 665]: 

Ala.—Kuykendall v. Edmondson, 94 
So. 546, 208 Ala. 553; United States 
Cast Iron Pipe & Foundry Co. v. 
Granger, 55 So. 244, 172 Ala. 546; 
Armour & Co. v. Alabama Power Co., 
84 So. 628, 17 Ala.App. 280; Sulser 
v. Sayre, 58 So. 758, 4 Ala.App. 452 
[cit Cyc]. 

Ark.—Trumbull v. Martin, 208 S.W. 
803, 137 Ark. 495. Compare Missouri 
Pacer Ri Conv. Hendrix)? HiiSuw. sou, 
169 Ark. 825 [cert den 46 S.Ct. 351, 270 
U.S. 651, 70 L.Ed. 781] (holding it no 
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abuse of discretion to refuse to per- 
mit the jury to inspect a locomotive 
other than that on which plaintiff 
was injured, although it was similar 
thereto). 

Cal.—McDonald v. Cantley, 3 P.(2d) 
552; Freiburg v. Israel, 187 P. 130, 45 
Cal.App. 138. 

Iowa.—Adamson v. Harper, 143 N. 
W. 844, 162 Iowa 56. 

Kan. “Rudy v. Headley, 173 P. 913, 
103 Kan. 417. 

Ky.—Basham v. Owensboro City 
R. Co., 183 S:W. 492,169 Ky2155; La. 
A. Becker Co. v. Baker, 142 S.W. 222, 
146 Ky. 233; Flaig v. Andrews Steel 
Co., 132 S.W. 1015, 141 Ky. 391; Board 
of Internal Improvement for Lincoln 
eed v. Moore, 66 S.W. 417, 23 Ky.L. 


Mich.—Jaddatz v. Grace Harbor 
Lumber Co., 160 N.W. 587, 194 Mich. 
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Mo.—Very v. Willi, (App.) 293 S.W. 
300; Thos. Cusack Co. v. Lubrite Re- 
fining Co., (App.) 261 S.W. 727; Gunn 
v. Hemphill Lumber Co., (App.) 218 
S.W. 978. ' 

Neb.—Wortman v. Zimmerman, 230 
Nae 588, 119 Neb. 682. 


D.—Brady v. Shirley, 85 N.W. 
1002, 14 S.D. 447. 
Wis.—Groundwater v. Town of 


Washington, 65 N.W. 871, 92 Wis. 56. 

[a] Outside of court reom.— 
Where it is not practicable to bring 
an article or object into the court 
room ‘the court may properly permit 
the jury to go to some proper place 
outside the court room to view or in- 
spect such object. Nutter v. Rick- 
etts, 6 Iowa 92; Basham v. Owens- 
boro City R. Co., 183 S.W. 492, 169 
Ky. 155; Flaig v. Andrews. Steel Co., 
132 S.W. 1015, 141 Ky. 391; Board of 
Internal Improvement for Lincoln 
County v. Moore, 66 S.W. 417, 23 Ky.L. 
1885; Béaver v. Whiteley, 3 Pa.Co. 
613. But see Peterson & Lott v. Lott, 
75 S.E. 834, 11 Ga.App. 536 (holding 
that, in the absence of any statute 
permitting the trial judge to author- 
ize the jury to leave the court room 
and inspect personal property which 
is the subject matter of the action, it 
is error to permit such inspection to 
be made, over the objection of counsel 
for one of the parties). 

[b] Seope and manner of inspec- 
tion.—Where the jury were sent to 
view a circular saw, for the purpose 
of deter mining whether it was old or 
new, it was not misconduct to have 
the nut and hub holding the saw on 
its shaft taken off or apart, in order 
better to inspect the saw, since the 
inspection which the jury were to 
make contemplated an examination 
of every part constituting the appli- 
ance which would throw any light up- 
on the question in issue, and enable 
the jury to apply the evidence, and 
the jury were authorized to adopt 
their own method for obtaining such 
information as a view or examination 
might yield, so long as no additional 
evidence was obtained. Trumbull vy, 
Martin, 208 S.W. 803, 137 Ark. 495. 

[ec] Wiew for purpose of making 
test or experiment.—(1) A request 
for a view or inspection of a ma- 
chine or other article is properly de- 
nied where the purpose for which it 
is desired is merely to enable a test 
or experiment with such machine to 
be made and the making of such ex- 
periment is not proper. United States 
Cast Iron Pipe & Foundry Co. v. 
Granger, 55 So. 244,172 Ala. 546. (2) 
Tests and experiments in general see 
supra §§ 87-89. 

[ad] Where identity of animals is 
in question the court has discretion 
to refuse to permit a view of them 


[§ 90 


view or inspection does not deprive the court of 
discretion to refuse it.?® 
view or inspection should be granted only where 
it is reasonably certain that it will be of substan- 
tial aid to the jury in reaching 


As a general principle, a 


a correc’ verdict,** 


by the jury, since they are not de- 
monstrative testimony, and a view 
without oral evidence would be use- 
less, and a view with such evidence 
would be as likely to be misleading as 
to be helpful. Adamson v. Harper, 
143 N.W. 844, 162 Iowa 56. 

Microscopic examination of disput- 
ed document see supra § 87 note 1 
[a]. 

27. Cal.—MacPherson Vv. West 
Coast Transit Co., 271 P. 509, 94 Cal. 
App. 463. 

Colo.—Mogote-Northeastern Consol. 
Ditch Co. v. Gallegos, 203 P. 668, 70 
Colo. 550; Greeley Irr. Co. v. Von 
Trotha, 108 P. 985, 48 Colo. 12; Saint 
v. Guerrerio, 30 P. 335, 17 Colo. 448. 

Del.—Seininski Vv. Wilmington 
Leather Co., 83 A. 20, 26 Del. 288. 

Ind.—Spickelmeir v. Hartman, 123 
N.E. 232, 72 Ind.App. 207; Ohio & M. 
Ry. Co. v. Wrape, 30 N.E. 428; 4 Ind. 
App. 100. 

Iowa.—Collings v. Gibson, 220 N.W. 
338; Schevers v. American Ry. Ex- 
press Co., 192 N.W. 255, 495 Iowa 423. 

Kan.—Gartner v. Williams Oil & 
Gas Cornn2 632. v1 3,232 bran. Oo Os 
Coughlin v. Chicago, ete., R. Co., 13 
Py 813; 36 Kan. 4225 

Ky.—Paust v. Whiteside Bakery 
604,299, SiW. 176,..224 Key. 5055) Salis= 
bury v. Wellman Electrical Co., 191 
S.W. 289, 173 Ky. 462; Memphis, etc., 
Packet Co. v. Buckmer, 57 S.W. 482, 
108 Ky. 701, 22 Ky.L. 401; Cohankus 
Mfg. Co. v. Rogers, 96 S.W. 437, 29 
Ky.L. 747; Green v. Maysville, etc., 
R. Co., 78: S.W. 439, 25 Ky.L. 1623: 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 267 
Mass. 501; Blanchard v. Holyoke St. 
R. Co., 72 N.E. 94, 186 Mass. 582. 

Mont.—Maloney v. King, 76 P. 4, 30 
Mont. 158. 

Neb.—Beck v. Staats, 114 N.W. 638, 
80 Neb. 482, 16 L.R.A.N.S. 768; Al- 
berts v. Husenetter, 110 N.W. 657, RE 
Neb. 699 

N.H.—Lapointe v. Berlin Mills Co., 
73 A. 406, 75 N.H. 294. 

Okl.—Spurrier Lumber Co. v. Dod- 
son, 120 P. 934, 30 OKI. 412. 

Or.—Wade v. Amalgamated Sugar 
Co., 132° P.'710, 65" Or 488. 

S.C.—Rodgers v. Hodge, 65 S.E. 819, 
83.S.C. 569, 18 Ann.Cas. 729. 

Utah.—Shortino v. Salt Lake & U. 
Ra Con itil4 2: 860,52 Uitaly 4276: 

Va.—Chesapeake & O. Ry. Co. ve 
Nickel, 161 S.B. 248, 157 Va. 382; P. 
Lorillard & Co. v. Clay, 104 S.E. "384, 
127 Va. 734. 

Wash.—Vizzaro v. 
227 P. 497, 130 Wash. 398; Klepsch v. 
Donald, 30 P. 991, 4 Wash. 436, 31 


Am-.S.R. 936. 
W.Va.—Gunn v. Ohio River R..Co., 


King County, 


i Sine 465, 36 W.Va. 165, 32 Am.S. 
. 842. 

Wis.—Serdan v. Falk Co., 140 N.W. 
1035, 153 Wis. 169; Boardman v. 


Westchester F. Ins. Co., 11 N.W. 417, 
54 Wis. 364. 

[a] Necessity of finding that jus- 
tice requires view.—Under a statute 
providing that the court may, in its 
discretion, direct a view by the jury, 
whatever right a party has to have 
such a view or inspection made de- 
pends upon a finding by the. court 
that justice requires it. Lapointe v. 
Berlin Mills Co., 73 A. 406, 75 N.H. 
294. See\to same effect Seininski v. 
Wilmington Leather Co., 83 A. 20, 26 
Del. 288. 

28. Robison v. Troy Laundry, 180 
N.W. 438, 105 Neb. 267. 

29. Illinois Cent. R. Co. v. Frost. 
(Ky.) 124 S.W. 821; Chesapeake & O. 
Ry. Co. v. Nickel, 161 S.E. 248, 157 Va. 
382; BP. Lorillard & Co. v. Clay, 104 
S.E. 384, 127 Va. 734; Abernathy v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and the court may refuse to allow a view where it 
does not appear that the jury would be materially 
assisted thereby,®° or where they are already fa- 
miliar with the premises involved,** or where pho- 
tographs, diagrams, or maps in evidence adequately 
present the situation,’ or where the jury 
feel that a view would be helpful or of benefit. to 
The court may also, in determining wheth- 
consider such mat- 
ters as expense,** delay,®® the distance to be trav- 
eled,*® and. the complication and uneertainty, or 
It is ordinarily prop- 
er to refuse to permit a view where changes have 
taken place since the time to which the action re- 
lates,** or where it is not shown that the conditions 
are the same;°® but a view may be granted, even 
though some of the conditions have changed, if the 
change is not material,*® or if the character and 
extent of such changes are properly brought out in 
the evidence,*! and a change of some of the condi- 
tions does not make a view improper. where the ¢on- 
ditions in question in the action have not changed,*? 


them.?* 
er the view shall be permitted, 


want of it, in the evidence.*? 
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does not 


thereby.*§ 


or where the changes have resulted from the act 


Emporia Mfg. Co., 95 S.E. 418, 122 Va. 
406; Citchin v. City of Roanoke, 74 
S.E. 403, 113 Va. 452. 

30. Niosi v. Empire Steam Laun- 
dry, 49 P. 185, 117 Cal. 257; Adamson 
v. Harper, 143 N.W. 844, 162 Iowa 56; 
Robison v. Troy Laundry, 180 N.W. 
43, 105 Neb. 267; Rodgers v. Hodge, 
65.S.E. 819, 83 S.C.-569, 18 Ann.Cas; 


429: 

31. J. F. Humphreys & Co. v. City 
of Bloomington, 246 IlLApp. 334. 

32. I11—J. F. Humphreys & Co. v. 
City of Bloomington, 246 Ill.App. 334. 

Mont.—Stephens v. Elliott, 92 P. 45, 
36 Mont. 92. 

S.C.—McCarley _ v. 
NES GO. EOL SH lin Ons Cope Ox 

Utah.—Shortino v. Salt Lake & U. 
R. Co., 174 P. 860, 52 Utah 476. 

Va.—Chesapeake & O. Ry. Co. v. 
Nickel, 161 S.B. 248, 157 Va. 382. 

See United States Cast Iron Pipe & 
Foundry Co. v. Granger, 55 So. 244, 
172 Ala. 546 (holding that the pres- 
ence in evidence of photographs, 
maps, or diagrams is proper to be 
considered in determining whether a 
view shall be permitted). 

33. Driggers v. Atlantic Coast 
ine, Re" Co.,” 1438 "Sh 839, 215k S.C. 
164 [rev on other grounds 49 S.Ct. 
490, 279 U.S. 787, 73 L.Ed. 957]; Bodie 
v. Charleston & W. C. Ry. Co., 44 S.E. 


9438, 66 S.C. 302; Chesapeake & O. Ry. 
Co. v. Nickel, 161 S.E. 248, 157 -Va. 
382. 

34. United States Cast Iron Pipe & 
Foundry Co. v. Granger, 55 So. 244, 
172 Ala. 546. 

35. United States Cast Iron Pipe 


& Foundry Co. v. Granger, supra. 
86. United States Cast Iron Pipe 
& Foundry Co. v. Granger, Supra. 
37. United States Cast Iron Pipe & 
Foundry Co. v. Granger, supra. 
38. Del.—Seininski v. Wilmington 
Leather Co., 83 A. 20, 26 Del. 288. 
Ga.—Broyles v. Prisock, 25 S.E. 389, 
97 Ga. 643. 
Ind.—City of Indianapolis v. Bar- 


thel, 141 N.E. 339, 142 N.H. 409, 194 
Ind. 273. 
Iowa.—Bailey v. City of Le Mars, 


179 N.W. 738, 189 Iowa 751. 

Ky.—Alexander v. Cincinnati, N. O. 
& T. Pate Conse 60US. Wi 4) 202 Mey. 
475; Payne v. Bowman’s Adm’x, 252 
S.W. 1010, 200° Ky: 171; Henderson, 
ete., Gravel-Road Co. vy. Cosby, 44 8. 
W. 639, 103 Ky. 182, 19 Ky.L. 1851. 

Mich:—Stewart v. Cincinnati, etce., 
R. Co., 50 N.W. 852, 89 Mich. 315, 17 
LRA. 539. 

N.J.—Braelow v. Klein, 125 A. 103, 
100 N.J.Law 156. 

Ohio.—Sell v. Ernsberger, 4 Ohio 
Cir.Dec. 100, 8 OhioCir.Ct. 499. 

Pa. Hardy, 159 A. 68, 104 
Pa.Super. 490. 


Glenn-Lowry | 


Tex.—Gamer Co.ev. Gamage, (Civ. 
App.) 147 S.W. 721. 
Va.—Chesapeake & O. Ry. Co. v. 


Nickel, 161 S.E. 248, 157 Va. 382. 
Wis.—Max L. Bloom Com vanes: 
yee! Co. 210 NW. 639, LOI Wis, 
See Rudy v. Headley, 173 P. 913, 103 
Kan. 417 (recognizing the _ rule); 
Gunn v. Hemphill Lumber Co., (Mo. 
App.) 218 S.W. 978 (holding it proper 
to refuse to permit a view of mill 
machinery, by which plaintiff was in- 
jured, where at the time.the view was 
sought the mill was not running). 
39. Cal.—Oberholzer v. Hubbell, 
171 P. 436, 36 Cal.App. 16. 
Neb.—Robison v. Troy Laundry, 
180 N.W. 438, 105 Neb. 267. 


N.Y.—Mitchell v. Rowley, 118 N. 
Y.S..751, 63 Mise. 643. 
Va.—P. Lorillard & Co. y. Clay, 


104 S.E. 384, 127 Va. 734. 

Wash.—Wieber v. City of Everett, 
283 Pi 1085, 155 Wash. 167. 

See Chambers v. Minneapolis, St. 
P&S: S.. Me Ry. (Co.,e1 63 aN We 824, 
37 N.D. 377, Ann.Cas.1918C 954 (ap- 
parently applying the rule). 

[a] Where considerable time has 
elapsed, so that changes may have 
taken place in the general appearanc- 
es and conditions of the premises dur- 
ing such period, there is no abuse of 
discretion in denying a view. Cham- 
bers v. Minneapolis, St. P. & S. S. M. 
ByYnn COs LOS UN Wer S24; at oNOs would; 
Ann.Cas.1918C 954 

[b] Burden of showing no change 
has occurred.—It is incumbent upon 
the party applying for a view or in- 
spection to show that no material 
change has taken place in the prem- 
ises or locus since the time to which 
the action relates, and where no such 
evidence is offered there is no abuse 
of discretion in refusing to direct or 
permit a view. Robison v. Troy 
Laundry, 180 N.W. 43, 105 Neb. 267. 

49. Northwestern Mut. L. Ins. Co. 
v. Sun Ins. Office, 88 N.W. 272, 85 
ay 65; Dewey v. Williams, 43 N.H. 

41. Osgood v. Chicago, 41 N.E. 40, 
154 Ill. 194; Paust v. Whiteside Bak- 
erya:Co,,, 299) SSW. 176, 221 Ky. s505' 
Louisville & N. R. Co. v. Scott’s 
Adm’r; 220 S.W. 1066, 188 Ky. 99. 
Compare lLydston vy. Rockingham 
County Light & Power Co., 70 A. 385, 
75 N.H. 28, 21 Ann.Cas. 1236 (where 
it was observed that a view in such 
case may ordinarily be regarded as 
of ddéubtful utility). 

42. Polebitzke v. John Week Lum- 
ber Co., 181 N.W. 730, 173 Wis. 509. 
See Guinan v. Famous Players-Lasky 
Corporation, 167 N.E. 235, 267 Mass. 
501 (apparently applying the rule). 

[a] Thus, where the main ques- 


or omission upon which the action is based.** 
those jurisdictions in which it is the rule that 
knowledge derived from a view or inspection can- 
not be considered as evidence,** a view is properly 
denied where the purpose for which it is desired 
is to supply. evidence, rather than to enable the 
jury to apprehend the evidence introduced,*® al- 
though it has been held that this rule does not re- 
strict the granting of a view to cases where they 
will aid the jury in applying the evidence adduced 
on the trial but a view may be granted where the 
view will furnish in the thing itself a distinetly 
additional souree of proof;4*® and in those jurisdic- 
tions in which the jury is authorized to consider 
as evidence the knowledge it derives from a view 
or inspection,** a view should be permitted, if prae- 
ticable, where the issue may readily be determined 
Testimony should not be taken at the 
place of the view, even though the jury, parties, and 
attorneys are all present.*? 

Stage of trial at which view may be permitted is 
within the discretion of the court,®°° but it should 
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tion involved in an action relates to 
the boundary of certain lands and to 
the general situation of certain prem- 
ises with relation thereto, the fact 
that the incidents out of which Dlain- 
tiff’'s cause of action arose occurred 
many years before, and that the 
growth of weeds and brush on the 
land has changed its condition and 
aspect, does not make it improper to 
grant a view of the premises. Pole- 
bitzke v. John Week Lumber Co., 181 
NeW (305 13; Wass 5.098 

43. Spurrier Lumber Co. v. Dod- 
son, 120 P. 934, 30 Okl. 412. 

44. Knowledge derived from view 
or inspection as evidence to be con- 
sidered by jury see infra § 814. 

45. Moore v. Chicago, St. P. & K. 
C. Ry. Co., 61 N.W. 992, 93 Iowa 484; 
Scott v. Doughty, 97 S.E. 802, 124 
Va. 358. See Snell v. J. W. Evans & 
Son, 55 Ill.App. 670 (apparently ap- 
plying the rule, holding that the prac- 
tice of permitting the jury to inspect 
a building where the issue is wheth- 
er it was constructed according to* 
contract specifications does not pre- 
vail in that state). 


46. P. Lorillard & Co. v. Clay, 104 
S-BE.) 384,0 127. Vaz (134. 

47. See infra § 814. 

48. Manuta v. Lazarus, 171 N.Y.S. 
1076, 104 Mise. 134; Grand Rapids 


Show Case Co. v. Earle Rogers Co., 
136 S.E. 602, 103 W.Va. 64. See South 
Covington & C. St. Ry. Co. v. Finan’s 
Adm’x,' 155 S.W. 742, 153 Ky. 340 
(holding that a request for a view or 
inspection should be sustained in 
such case, and that failure to grant 
it, is’ error). 

[a] Rule applied.—(1) A view or 
inspection should be permitted where 
the question is whether a particular 
door has a glass insert or a solid 
panel. Manuta v. Lazarus, 171 N.Y. 
S. 1076, 104 Misc. 134. (2) A view or 
inspection should be granted where 
the issue is as to the color of certain 
store fixtures. Grand Rapids Show 
Case Co. v. Earle Rogers Co., 136 S.E. 
602, 103 W.Va. 64. 

49. lIowa.—Moore v. Chicago, etc., 
R. Co., 61 N.W. 992, 93 Iowa 484. 

Ky.—Hughes v. General WPlectric 
Light, etc., Co., 54 S.W. 723, 107 Ky. 
485, 21 Ky.L. 1202; Meier v. Weikel, 
59 S.W. 496, 22 Ky.L. 958. 

N.M.—Murray v. Silver City, 
R. Cos, GUP283869, sSeN M6805 

N.Y.—Kahn v. New York El. R. Co., 
21 INSY.Sy_ Soo, GeMaSCaIbS. 

Tex.—Travelers’ Ins. Co. v. Hunter, 
70 S.W. 798, 30 Tex.Civ.App. 489. 

50. Kentucky Cent. R. Co. v. 
Smith, 20 S.W. 392, 93 Ky. 449, 14 
Keyl ck boss LRA: 63; Spurrier 
Lumber Co. v. Dodson, 120 P. 934, 30 
Okl. 412. 


etc., 


. 
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ordinarily be had before the evidence is heard.>? 
It has been held that even after the jury have re- 
tired to consider their verdict the court may, on 
being requested by them, direct or permit a view 
or inspection.>? 

Request or application. A request that a view or 
inspection be permitted should not be made in the 
presence of the jury,°* particularly where the. evi- 
dence is strongly conflicting and a denial of the re- 
quest might prejudice the jury against the other 
party.°* <A request made at the close of the evi- 
dence is ordinarily too late, since a view at such 
time would be of fittle aid to the jury in understand- 
ing the evidence.®®> An informal expression of a 
wish to have the jury take a view may be treated 
as an application therefor.®® Irregularity in pro- 
ceedings to obtain a view is not cause for setting 
aside an order granting it where the opposite party 
has united or participated in the proceedings.°* 

Rescinding permission. A court by granting a 
request for a view or inspection does not deprive 
itself of power to rescind the permission, and deny 
the application, if upon more mature reflection a 
view by the jury seems inadvisable.°* ‘ 

Admonitions and cautions.®® A direction to the 
jury merely to view the premises, and not to search 
for new or additional facts, has been held proper.®° 

Going to and from place, and taking view. Under 
a statute providing that the jury shall be conducted 
to the place of the view in the charge of an officer, 
no special or additional oath need be administered 
to such officer.6 Where it is provided by statute 
that the place shall be shown to the jury by some 
person appointed by the court for that purpose, 
the person appointed need not he a bailiff or other 
officer;®2 and an omission to appoint any person 
to direct the jury is immaterial where in fact they 
find the right place.®* It is within the discretion 
of the court to refuse to permit representatives of 
the parties to accompany the jury on their view of 
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premises to which the action relates, although it 
has been said to be the better practice to grant such 
permission ;°* but it is not proper to permit jurors 
to be in the company of a party or witness while 
going to or returning from the place of the view or 
making their inspection,®® although assistance given 
by a party, at the request of the officer having the 
jury in charge, by way of furnishing hghts to en- 
able them to take the view, does not vitiate the 
proceedings. °° 

Presence of judge.°* It has been held not essen- 
tial that the judge be present at the time the jury 
makes a view or inspection outside the court, or 
accompany the jury to the place thereof, where 
they are put in custody of' an officer and properly 
cautioned or admonished.®* The judge has the right, 
however, to accompany the jury.®® 

Viewing details or objects not involved in action. 
When the jury are sent to view premises they are 
expected to look at everything on such premises,‘° 
ant the fact that they see things not directly in- 
volved in the action or covered by the testimony 
does not vitiate the proceeding.” It has been held 
improper, however, where the identity of a partic- 
ular animal is in issue, to permit the jury to inspect 
other animals not involved in the action.?? 

Second view. Where a view or inspection has 
been had, it is within the discretion of the court 
to grant or refuse a second view for the purpose of 
clearing up confusion arising in connection with 
the presentation of evidence.** 

[§ 91] K. Remarks and Conduct of Judge7*—1. 
Remarks or Comments*°—a. In General. In accord- 
ance with the general rule that the judge presiding 
at a trial must conduet it in a fair and impartial 
manner,‘® he should refrain from making any un- 
necessary comments or remarks during the course 
of a trial which may tend to a result prejudicial to 
a litigant’? or are caleulatued to influence the minds 
of the jury.‘8 A remark or comment which is shown 


51. Sanitary District of Chicago v. 7 
McGuirl, 86 Ill.App. 392. 

52 Louisville, N. A. & C. Ry. \ Co. 
v. Schick, 21 S.W. 1036, 94 Ky. 191, 14 
Ky.L. 833. 

53. Hearn v. Wilmington City Ry. 
Co., 76 A. 629, 24 Del. 271. See Snell 
v. J. W. Evans & Son, 55 Ill.App. 670 
(recognizing the rule). And See case 
infra note 54 


54. Bailey vy. Woodrum Truck 
Lines, (Tex.Civ.App.) 36 S.W.(2d) 
1090. 

55. Max L. Bloom Co. v. U.S. Cas- 


ualty Co., 210 N.W. 689, 191 Wis. 524. 
56. Yore v. City of Newton, 80: N. 
EB. 472, 194 Mass. 250. 


57. Brown v. O’Brien, 4 Pa.L.J. 
501. 
58. Robison v. Troy Laundry, 180 


N.W. 43, 105 Neb. 267. 

59. Cautionary instructions as to 
knowledge derived by jurors from 
view or inspection see infra §§ 526, 
677. 

60. P. A. Sorenson Co. 
Gomeven Gr kt,2 COM 
548. 

61. Emporia v. Juengling, 96 P. 
850, 78 Kan. 595, 19 L.R.A.N.S. 223. 


v. Denver 
164 P. 1020, 49 Utah 


62. In re Jackson St., etc., in the 
rated of Seattle, 91 P. 970, 47 Wash. 
63. Emporia v. Juengling, 96 P. 


850, 78 Kan. 595, 19 L.R.A.N.S. 223. 
64. Chicago v. Baker, 98 F. 830, 39 
GICsAR 3018 3 


65. Atlantic Coast Line R. Co. v. 
Seckinger, 117 So. 898, 96 Fla. 422. 
66. Maysville & B. S. R. Co. v. 


Trustees of Dover Christian Church, 
BOS Ws oon bow Kksyedu, Tata. 
67. At trial generally see supra § 63. 


Morris v. Corona Coal Co., 109 

So. 278, 215 Ala. 47. 

Admonitions and cautions see su- 
pra text and notes 59, 60. 

69. Lee v. Northwestern R. Co., 65 
LOSI Sas Ce ot abe 

70. Bihou Irr. Dist. v. Cateran 
Land & Live Stock Co., 213 P. 999, 73 
Colo. 93. 

Tie ,Bihouw irre} Dist. ve a Cateran 
Land & Live Stock Co., supra. 

72. Brady v. Shirley, 85 N.W. 1002, 
14 S.D. 447. ; 

73. Tavares vy. Dewing, 82 A. 133, 

SoyeR ele dear 
74. Cross references: 

As ground for new trial see New Trial 
§§ 55-59. 

Harmless or preiudicial error in re- 
marks and conduct of judge see Ap- 
peal and Error § 2937. 

In criminal prosecutions see Criminal 
Law §§ 2098-2110. 

75. Cross references: 
Admonitions to jury see infra § 784. 
Comments in connection with instruc- 

tions see infra §§ 564,.724. 
Communications between judge and 

jury after submission of case see 

infra § 833. 

76. See supra § 62. 

77. %1l.—Pinkerton vy. 87 
Tll.App. 76. 

Kan.—Harrison v. Harrison, 29 P. 
572, 48 Kan. 448. 

Mo.—Belk v. Stewart, 142 S.W. 485, 
160 Mo.App. 706. 

Nev.—Peterson vy. Pittsburg’ Silver 
Peak Gold Mining Co., 140 P. 519, 37 
Nev. 117. 

Ohio.—Hazen v. Morrison & Snod- 
grass Co., 14 Ohio Cir.Ct.N.S. 483, 486, 
33° Ohio Cir'Ct. 512,515) [eit Cye]. 


Sydnor, 


R.I.—Roy v. United Electric Rys. 
Co., 159 A. 687. 

B.C.—Lucas v. Ministerial Union of 
Lower Mainland of British Columbia, 
23. B.C. 257, 31 Dom.L.R. 200. 

[a] Remarks causing party to re- 
frain from introducing evidence.—It 
is improper for the judge to make 
misleading remarks whick naturally 
cause a party to refrain from intro- 
ducing all his evidence, whereby prej- 
udice results to him. Harrison v. 
Harrison, 29 P. 572, 48 Kan. 443. 

[b] Remark inviting jurors to use 
personal knowledge.—(1) Where, in 
an action for damages to plaintiff’s 
property from a fire set by defendant, 
the court remarked in the presence 
of the jury, during the cross-exami- 
nation of one of plaintiff's witnesses: 
“T don’t think going over the same 
ground so much does any good. Isup- 
pose that the jury knows more about 
forest fires than any of the witnesses 
that are testifying or any of the at- 
torneys in the case,” the remark was 
improper as being an invitation to the 
jury to use their own knowledge of 
forest fires in determining the issues. 
Belk v. Stewart, 142 S.W. 485, 160 Mo. 
App. 706. (2) Propriety of use of 
personal knowledge by jurors in de- 
ciding case see infra §§ 812-814. 

Remarks tending to create preju- 
dice in favor of or against either par- 
ty see infra §§ 92-97. 


78. Idaho.—McShane yv. Quillin, 
277 P. 554, 47 Idaho 542. 
Ill—Tegtmeyer v. Nordlund, 259° 


Ill.App. 247; Schwab v. Chicago Con- 
sol. Traction Co., 155 Tll.App. 643. 

Ky.—City of Prestonburg v. Mellon, 
295 S.W. 1064, 220 Ky. 808. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be prejudicial to the rights of the party complain- 
ing, or which 3s such that it may be assumed prej- 
udice will result therefrom, is fatal to the validity 
ot the trial;7® but a mere possibility of prejudice 
from a remark of the judge is not sufficient to over- 
turn a verdict or judgment,®® and, where a construc- 
tion can properly and reasonably be given to a re- 
mark which will render it unobjectionable, it will 


not be regarded as prejudicial.*? 


proper in itself is not ground for objection if it 
does not reach the ears of the jury,*? or, a fortiori, 
if it is made out of their presence and hearing.®* 
Remarks upon a question with which the jury have 
nothing to do are not prejudicial,** nor are remarks 
made after verdict and judgment.*® 
may be founded upon remarks, not improper in 
themselves, made in the presence of the jury in 
discharging a jury in another and unrelated action 


Nev.—Peterson vy. Pittsburg Silver 
Peak Gold Mining Co., 140 P. 519, 37 
Nev. 117. 

Ohio.—Hazen vy. Morrison & Snod- 
grass Co., 14 Ohio Cir.Ct.N.S. 483, 486, 
sovOnio CirCt. 512,'515-[cit.Cye]. 

S.C.—Griggs-Paxton Shoe Co. v. A. 
Friedheim & Bro., 131 S.E. 620, 183 S. 
C458: 

Tex.—Hargrave v. Fort Worth El- 
evator Co., (Commn.App.) 276 S.W. 
426 [rev (Civ.App.) 262 S.W. 868]; 
St. Louis, B. & M. Ry. Co. v. Green, 
(Civ.App.) 183 S.W. 829; Texas, etc., 
Lumber Co. v. Rose, (Civ.App.) 103 


S.W. 444. See Wichita Valley Ry. 
Co. vy. Southern Casualty Co., (Civ. 
App.) 273 S.W. 680 [rev on_ other 


grounds (Commn.App.) 284 S.W. 940] 
(holding that a remark by the judge 
that the jury’s finding on a special 
issue would cause some worry to 
counsel for one of the parties, where- 
by the jury were influenced to change 
such finding, was reversible error). 

See Robilio v. Webb, 7 Tenn.Civ. 
App. 127 (holding it improper for the 
court to observe that plaintiff's coun- 
sel, and not plaintiff, furnished the 
language used in the declaration, 
since such remark might have some 
weight with the jury). 

Comments on particular matters or 
in, particular situations see infra §§ 
93-106. 

79. U.S.—Pennsylvania Co. Ma 
Whitney. 169 F. 572, 95 C.C.A. 70. 

Ala.—Phillips v. Beene, 16 Ala. 720; 
Greene y. Tims, 16 Ala. 541. 

Ark.—Midland Valley R. Co. Vv. 
Hamilton, 104 S.W. 540, 84 Ark. 81. 

Cal.—Bradbury v. McHenry, 57 P. 
999, 125 Cal. xix. 

Colo.—Hill v. Corcoran, 25 P. 171, 
15 Colo. 270 [aff 164 U.S. 703, 17 S.Ct. 
994, 41 L.Ed. 1182). 

Fla.—Hoey v. Fletcher, 22 So. 716, 
39 Fla. 325. 

Ga.—Central of Georgia R. Co. v. 
Mote, 62 S.E. 164, 131 Ga. 166; Hamp- 
ton v. Macon, 38 S.E. 387, 113 Ga. 93, 
McLeod v. Wilson, 33 S.E. 851, 108 
Ga. 790; Columbus v. Ogletree, 29 S. 
E. 749, 102 Ga. 2938; Tift v. Jones, 3 
S.E. 399, 77 Ga. 181; Smith vy. Eu- 
banks & Hill, 72 Ga. 280. 

{ll.— Chicago City R. Co. v..Cooney, 
63 N.E. 1029, 196 Ill. 466 [aff 95 Il. 
App. 471]; St. Louis & Southwestern 
R. Co. v. Elgin Condensed Milk Co., 
51 N.Y 911, 175 Tl. 557, 67 Am.S.R. 
238: Birmingham F. Ins. Co. v. Pul- 
ver, 18 N.E. 804, 126 Ill. 329, 9 Am. 
S.R. 598; Chicago, etc., R. Co. v. Hol- 
land, 13 N.E. 145, 122 Ill. 461; Peoria, 
etc., R. Co. v. Barnum, 107 Ill. 160; 
Deshler v. Beers, 83 Am.D. 274, 32 Ill. 
368; Eckels v. Halsten, 136 I[1l.App. 
rig ks 4 

lowa.—Wissler v. Atlantic, 98 N.W. 
131, 123 Iowa 11; Halley v. Tichenor, 
94 N.W. 472, 120 Iowa 164; Crowell v. 
McGoon, 76 N.W. 672, 106 Iowa 266; 
Minthon v. Lewis, 43 N.W. 465, 78 
Iowa 620; Cedar Rapids, etc., R. Co. 
y. Cowan, 42 N.W. 436, 77 Lowa 535. 

Kan.—Cone v. Smyth, 45 P. 247, 3 
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which may tend 


A remark im- 
poration.*® 


No objection 
the action.®® 


to the other, is 


Kan.App. 607. . 

Ky.—Louisville, ete., R. Co. v. Vin- 
cent, 96 S.W. 898, 29 Ky.L. 1049; 
American F. Ins. Co. y. Bland, 40S. 


W. 670, 19 Ky.L. 287. 

Mich.—-Richards vy. Ann Arbor, 115 
N.W. 1047, 152 Mich. 15; Crane Lum- 
ber Co. v. Bellows, 74 N.W. 481, 116 
Mich. 304; Connell v. McNett, 67 N. 
W. 344, 109 Mich. 329; Burns v. Kirk- 
patrick, 51 N.W. 893, 91 Mich. 364, 30 
Am.S.R. 485; Ransom y. Bartley, 38 
N.W. 287, 70 Mich. 379. 

Minn.—Zimmerman vy. Lamb, 7 
Minn. 421. 

Mo.—Fullerton v. Fordyce, 44 S.W. 
1053, 144 Mo. 519; Thompson v. Ish, 
12 S.W. 510, 99 Mo. 160, 17 Am.S.R. 
552; Stephens v. Philadelphia Fire 
Assoc., 123 S.W. 63, 139, Mo.App. 369; 
Miles v. Miles, 119 S.W. 456, 137 Mo. 
App. 38; Barney v. Spangler, 109 S.W. 
855, 131 Mo.App. 58; Hackmann vy. 
Gutweiler, 66 Mo.App. 244. 

Neb.—Hillebrand y. Nelson, 95 N. 
W. 1068, 1 Neb. (Unoff.) 783. 

N.H.—Lee v. Dow, 59 A. 374, 73 N. 
FOR) 1 

N.Y.—Van Rensselaer v. Bouton, 3 
Keyes 260; Diamond v. Planet Mills 
Mfg. Co., 89 N.Y.S. 635, 97 App.Div. 
43; Baker v. Riedel, 52 N.Y.S. 832, 24 
Mise. 119; Lederman v. Rahaim, 102 
N.Y.S. 526; Mann v. Barrows, 14 N. 


Co., 24 S.BE. 800, 118 N.C. 928; Malloy 
v. Bruden, 86 N.C. 251. 

N.D.—Zink v. Lahart, 110 N.W. 931, 
116,.N.D. 356. 

Okl.—Guthrie v. Carey, 81 P. 431, 
15 Okl. 276. 

Pa.—Sperry v. Seidel, 66 A. 858, 218 
Pa. 16; Beardslee v. Columbia Tp., 41 
A. 617, 188 Pa. 496, 68 Am.S.R. 883; 
McFeaters v. Pattisdn, 41 A. 609, 188 
Pa. 270. 

S.C.—Miles v. Postal Telegraph Co., 
33 S.H. 498, 55 S.C. 403; Tucker v. 
Charleston, ete., R. Co., 28 S.B. 943, 
51 S.C. 306. 

Tex.—Trezevant v. Rains, 19, S.W. 
567..Lrev 85 (Tex 329,028 Siwy (8907: 
Conner v. Littlefield, 15 S.W. 217, 79 
Tex. 76; Little v. State, 12 S.W. 965, 
75 Tex. 616; Dallas Consol. Electric 
St. R. Co. v. Broadhurst, 68 S.W. 315, 
28 Tex.Civ.App. 630; The Oriental v. 
Bereiay, 41 S.W. 117, 16 Tex.Civ.App. 
193. 

ash.—Robertson v. King County, 
55 P./52, 20 Wash. 259. 

Wis.—Lightfoot Vv, Winnebago 

Tract. Co., 102; N.W. 30, 123 Wis. 479; 


Shafer v. Phenix Ins. Co., 10 N.W. 
381, 53 Wis. 361. 
80. Chattanooga, etc., R. Co. v. 


Palmer, 15 S.E. 34, 89 Ga. 161; Pink- 
erton v. Sydnor, 87 Ill.App. 76; Enid 
First Nat. Bank v. Yoeman, 90 P. 412, 
17 Okl. 613; Roy v. United Electric 
Rys. Co., (R.I.) 159 A. 6387, 640 [quot 
Cyc]. See Moore v. Sturm, 130 N.W. 
581, 88 Neb. 798 (holding that a re- 
mark of the judge, while selecting a 
jury in an action for personal injuries 
sustained by a small child as a result 
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for failure to agree.’® 
[§ 92] b. Comments Tending To Create Prejudice 
—(1) In General. 


be made by a judge, during the trial of an action, 


No comment or remark should 


to excite prejudice or hostility in 


the minds of the jury toward one of the parties hti- 
gant, or sympathy for the other;87 and so he should 
not refer to the fact that one of the parties is a citi- 
zen of the jurisdiction and the other a foreign cor- 
Where a party had a choice of two or 
more remedies, his selection of the one to be pursued 
is not a proper subject of critcism by the judge in 
the presence of the jJury.*® 
judge to comment that the cost to the county of try- 
ing the case is greater than the amount involved in 
A coneededly true general observa- 
tion, however, applicable no more to one party than 


It is improper for the 


ordinarily not prejudicial;®! and 
of an assault by defendant, that he 
thought a juror, who had children of 
his own, could render a fair verdict in 
the case was not prejudicial to a par- 
ty as tending to influence other mem- 
bers of the jury panel); Hall v. 
Northwest Lumber Co., 112 P. 369, 61 
Wash. 351 (holding that a question 
by the judge, in an action against a 
corporation, whether certain counsel 
whose names appeared on the plead- 
ings were not general counsel for de- 
fendant is not objectionable as tend- 
ing to inform the jury that others 
among defendant’s counsel were reg- 
ularly employed attorneys for a sure- 
ty company by which defendant was 
insured, such an inference not being 
necessarily justified from the ques- 
tion). 
Ting v. Born, 21 Hawaii 652. 

82. Gracz v. Anderson, 116 N.W. 
1116, 104 Minn. 476; Coulter v. Bark- 
er’s Estate, 107 N.W. 823, 98 Minn. 68; 
Yellowday v. Perkinson, 167 N.C. 144, 
83 S.B. 341. 

83. Fidelity Mut. F. Ins. Co. y: 
Ran ou 95 N.W. 702, 4 Neb. (Unoff.) 


84. City of Geneseo v. Schultz, 100 
N.E. 926, 257 Ill. 273. 

85. Quinton v. Kendall, 253 P. 600, 
122 Kan. 814. 

City of Cincinnati v. Robinson, 
18 Ohio App. 145. 

87. Mich.—Bulen vy. Granger, 22 N. 
W. 306, 56 Mich. 207. 

Minn.—Kramer vy. Northwestern El. 
Co., 98 N.W. 96, 91 Minn. 346. 

N.Y.—Hogan y. Central Park, etc., 
Rui Co4 26 NW. 95027124" Ney.) 647). 4 
Silv.A. 362, 5 Am.Neg.Cas. 343; Swan 
v. Keough, 54 N.Y.S. 474, 35 App.Div. 
80; Davison v. Herring, 48 N.Y.S. 760, 
24 App.Div. 402, 5 N.Y.Ann.Cas. 111; 
Jennings v. Kasmak, 45 N.Y.S. 802, 2 
Mise. 300. ' 

Ohio.—Hazen v. Morrison & Snod- 
grass Co., 14 Ohio Cir.Ct.N.S. 483, 33 
Ohio Cir.Ct. 512: 

Tex.—Hynes vy. Winston, (Civ.App.) 
40 S.W. 1025. 

88. Corning Glass Works vy. Adel- 
man, 248 Ill.App. 39. 

89. Bryan v. Houseman-Spitzley 
SOR e at 182 N.W. 111, 218 Mich. 
236. 

90. Knickerbocker v. Beaudette 
cnraee Co., 209 N.W. 763, 190 Wis. 
474. 

91. Barrett v. Van Duzee, 166 N.W. 
407, 139 Minn. 351; Jaffe v. Deckard, 
(Tex.Civ.App.) 261 S.W. 390. See 
Dahlgren v. Israel, 204 Ill.App. 340. 

[a] Illustrations.—(1) In an ac- 
tion for injuries suffered by falling 
down an unlighted stairway, an ob- 
servation by the judge that persons 
may under some circumstances go 
safely down dark stairways is not 
prejudicial to plaintiff. Barrett v. 
Van Duzee, 166 N.W. 407, 139 Minn. 
351. (2) It is not ground for rever- 
sal that in an action by a negro girl 
against a white man for an assault 
the judge said, in the presence of the 
jury, “We all know what it [the law] 
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a difference in the manner of referring to the parties 
is ordinarily not ground for objection,®? nor js a 
remark referring to the possible criminal responsi- 
bility of a party who is asserting the crimna ty 
of an act as relieving him from a eivil hability.® 
Where a party is unruly and guilty of improper con- 
duct in the course of a trial, it is not improper for 
the judge, in the presence of the jury, to notify coun- 
sel that his elent will be required to show cause 
why he shall not be punished for contempt.?* 
statement, in denying a continuance, that the case 
has been manipulated on the docket for conven- 
ience of counsel is not prejudicial.®® 
[§ 93] (2) Admonition, Censure, 


ment of Counsel. 


intemperate language,®® although 


preferable that any rebuke be administered in the. 
The judge is justified in using to 
counsel language sufficiently pointed and emphatic to 
put an end to objectionable conduect,®® and some 
warmth or asperity in interchanges between counsel 


jury’s absenee.®* 


Where counsel engaged in the trial 
of an action is guilty of impropriety or misconduct, 
a proper admonition, censure, or rebuke by the pre- 
siding judge, in the presence and hearing of the jury, 
is ordinarily not prejudicial, where not couched in 


TRIAL 


the trial,” 


A 


self.® 
or Disparage- 


it is ordinarily 


and the court will not give ground for complaint, 


is. It is not a question of whether 
we like it or not. The question is 
whether we have the nerve to enforce 
the law,’ where he did not refer to 
any particular law. Jaffe v. Deckard, 
(Tex.Civ.App.) 261 S.W. 390. 

$2. Fuller v. Johnson, 68 A. 977, 
80 Conn. 493 (where the court, in 
announcing an interlocutory ruling, 
casually referred to defendant as “Mr. 


Johnson” and to plaintiff as “this 
man’). 
93. Gross v. Feehan, 81 N.W. 235, 


110 Iowa 163. 

fa] Thus where, in an action for 
the price of intoxicating liquors sold 
to defendant, where the defense is 
that defendant’s business was con- 
ducted in violation of law, a remark 
of the court that “The grand jury had 
better be looking after him” is, if un- 
justified, not prejudicial. Gross v. 
Feehan, 81 N.W. 235, 110 Iowa 163. 

e4. Bowden y. Bailes, 8 S.E. 342, 
101 N.G:, 612: 

Misconduct of party in general see 
infra § 110. 

95. Clow v. Pittsburgh Tract. Co., 
27 A. 1004, 158 Pa. 410. 

96. Ala.—Worthington v. 
son, 111 So. 762, 22 Ala.App. 

Ark.—Wells Fargo & Co. Express 
v. W. B. Baker Lumber Co., 171 S.W. 
132, 115 Ark. 142; St. Louis, I. M. & 


Robin- 
38. 


S. Ry. Co. v. Magness, 123 S.W. 786, 
93 Ark. 46. 
Iowa.—Hawkeye Mfg. Co. v. Farm- 


ers’ Mercantile Co., 
Kan.—Fowler v. Shaw, 240 P. 970, 
119 Kan. 576; Krapp v. Hauer, 16 P. 
702, 38 Kan. 430. 
Md.—General Automobile Owners’ 
Ass'n v. State, 140 A. 48, 154 Md. 204. 


.E. 60, 

250 Mass. 92. 

Mich.—In re McLaughlin’s Estate, 
167 N.W. 856, 202 Mich. 121. 

Ma.—Brown v. Adams Transfer & 
Storage Co., (App.) 31 S.W.(2d) 117; 
Hutton v. Metropolitan Street Ry. Co., 
150 S.W. 722, 166 Mo.App. 645. 

Nev.—Peterson v. Pittsburg Silver 
Peak Gold Mining Co., 140 P. 519, 37 
Nev. 117. 

N.C.—Stephenson y. Raleigh, 100 S. 
BH. 312, 178 N.C, 168. 

Pa. i v. Patterson, 112 A. 
738, 270 Pa. 107. 

R.I.—Thornton v. Thornton, 141 A. 
609. 

Tex.—S. Lightburne & Co. v. First 
Nat. Bank, (Civ.App.) 232 S.W. 343. 

Wis.—Hein v. Mildebrandt, 115 N. 
W. 121, 1384 Wis. 582. 


168 N.W. 868. 


ass. 


[a] Warning against attempt to 
introduce improper evidence.—-In a 
proceeding to collect a claim against 
an estate, a statement by the judge in 
excluding testimony that he is in- 
clined to think counsel is attempting 
to get around the statutory rule made 
for the protection of a man after 
death is not erroneous as discrediting 
counsel in the eyes of the jury. Inre 
McLaughlin’s Hstate, 167 N.W. 856, 
202 Mich. 121. 

[b] Admenition not to quibble.— 
A justifiable remark by the court to 
counsel, who is examining a witness, 
that he is “just quibbling” over a 
point is not erroneous as reflecting 
improperly upon counsel so as to prej- 
udice his standing or his case before 


the jury. Stephenson Wi CUE Ge 
Raleigh, 100 S.E. 312, 178 N.C. 168. 
[ec] Statement that counsel is 


trifling with court.—Where counsel 

makes irregular and unreasonable ef- 
forts to delay the trial, on a flimsy 
and frivolous ground, it is not preju- 
dicial for the court to observe that it 
is clear that counsel is trifling with 
the court. Krapp v. Hauer, 16 P. 702, 
388 Kan. 430. 

[d] Warning that counsel will be 
held in contempt.—Where counsel per- 
sists in asking irrelevant questions of 
a witness, a warning by the court that 
hi questions of the same kind are re- 
peated counsel will be held in con- 
tempt of court, and be punished, is 
not reversible error. General Automo- 
bile Owners’ Ass'n v. State, 140 A. 48, 
154 Md. 204. 

Authority of court to admonish, 
censure, or rebuke counsel for miscon- 
duct see infra § 309. 

97. Hamilton v. Harrison, 268 P. 

Forest Preserve Dist. of Cook 


mr 126 Kan. 188. 
3. 
County v. Barchard, 127 N.E. 878, 293 


Til, 556; .Scott v.. Dow,.127 Nsw. 712, 
162 Mich. 636; Hirschberger v. Sin- 
ning, 152 N.E. 908, 21 OhioApp. 17. 


See Sather v. Giaconi, 220 P. 740, 110 
Or. 433 (holding that error cannot be 
predicated upon a comment by the 
court to counsel that the latter prob- 
ably would not argue the law to the 
jury again, at least in the absence of 
a showing that an admonition was not 
justified, since the remark of the 
court was really a tribute to counsel’s 
ability as a lawyer, and a legitimate 
intimation that he had unintentional- 
ly overstepped the bounds of his duty 
as an advocate, and that his own 
sense of propriety would prevent him 


particularly in a hotly contested case.°? 
may properly be directed to refrain from delay, or 
to get on with the trial,t or the judge may comment 
upon a waste or excessive consumption of time in 
so long as counsel is not unduly restricted, 
or his ‘knowledge challenged or his motive im- 
pugned;? and remarks expressing impatience with 
counsel, even though perhaps unwarranted, are not 
fatal where not such as to cause material prejudice.* 
Ordinarily counsel may not complain of shght or not 
seriously prejudicial impropriety in remarks or com- 
ments by the court where they are provoked by him- 
The judge should, however, be careful, in ad- 
monishing or. rebuking counsel, not to influence the 
jury toward one side or the other,® and it is improp- 
er for the judge, in the presence and hearing of the 
jury, to censure counsel for, or refer to, alleged mis- 
conduct on his part in easés other than the one on 
trial,’ or to say to the jury, on request being made 
for written instructions, that such requests are made 
only when counsel is angry with the court,*® or to 
reprimand counsel for failure or refusal to settle 
the ease,® or, without justification, to question coun- 
sel’s good faith'® or make remarks otherwise eal- 
culated to disparage counsel in the eyes of the jury." 


[§§ 92-98 


Counsel 


from repeating it). 

99. Lang v. Marshalltown Light, 
Power & Ry. Co., 170 N.W. 468, 185 
Iowa 940. 

1. Kuykendall v. Edmondson, 94 
So. 546, 208 Ala. 553; Ogilvie v: Kan- 
sas City Public Service Co., (Mo. 

Stewart v. 


App.) 27 S.W.(2d) 733; 

American Ry. Express Co., (Mo.App.) 
18 S.W.(2d) 520; Smith v. Rogers, 16 
OhioApp. 110. Compare Rooker v. 
Deering Southwestern Ry. Co., 226 S. 
W. 69, 206 Mo.App. 79 (holding that 
the court should not, in attempting to 
speed up the trial, make comments or 
admonish counsel in such manner as 
to take sides or show his feeling or 
opinion of the case). 

2. Reed v. Hearst’s Chicago Ameri- 
can, 162 I1l.App. 287; Lomack Home 
for Aged and Infirm Colored People 
of Minnesota, Nebraska and Iowa v. 
Iowa Mut. Tornado Ins. Ass’n of Des 
Moines, (lowa) 133 N.W. 725 [mod 
reh on other grounds 137 N.W. 936]; 
Stephenson v. City of Raleigh, 100 Ss 
E. 312, 178 N.C. 168; Ashley & Rume- 
lin v. Lance, 171 P. 561, 88 Or. 109. 

3. See cases supra notes 1, 2. 

4. Love v. Reynolds, 128 P. 242, 36 
Okl. 297; First State Bank of Teague 
v. Hare, (Tex.Civ.App.) 152:S.W. 501. 

5. Forest Preserve Dist. of Cook 
County v. Barchard, 127 N.E. 878, 293 
Ill. 556; Cromeens v. Sovereign Camp, 
W. O. W., (Mo.App.) 247 S.W. 1038; 
Trimmier v. Thomson, 19 S.E. 291, 41 


S.C 125: 
6 S,. Lightburne & Co. v. First 
(Tex.Civ.App.) 232 S.W. 


Nat. Bank, 
343. 

7 Porter v.-Ninth Ave. R. Co., 197 
N.Y.S. 262, 119 Mise. 704; Roy v. Unit- 
ed Hlectrie Rys. Co., (R.I.) 159 A. 637, 
640 [quot Cyc]; Friemark v. Rosen- 
krans, 51 N.W. 557, 81 Wis. 359. 

8. McLeod y. Wilson, 33 S.E. 851, 


108 Ga. 790. 
9. Knickerbocker v. Beaudette 
763, 190 Wis. 


eee Co., 209 N.W. 
74, 

Comments as to settlement or fail- 
ure to settle see infra § 97. 

10. Wilson Bros. v. Haege, 179 N.E. 
459, 347 Ill. 140 [rev 261 I1l.App. 568]; 
Hamilton v. Harrison, 263 P. 119, 126 
Kan. 188; Booren v. McWilliams, 145 
N.W. 410, 26 N.D. 558, Ann.Cas.1916A 
388. See City of Hast Point v. Chris- 
tian, 151 S.BE. 42, 40 Ga.App. 633 (rec- 
ognizing the rule). 

11. Idaho.—Nave v. McGrane, 113 
P.782) 19 Tdahow st 1° 

Ill.—Heinecke v. Chicago Rys. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


+ 


§§ 94-95] 


[§ 94] 3. Admonishing or Rebuking Witness.'” 
Remarks by the judge presiding at a trial, in the 
jury’s presence and hearing, in admonishing or re- 
buking a witness as to answering questions put to 
him or the manner of giving his testimony are not 
improper unless unnecessarily severe and liable to 
provided the admonition in 
no way indicates the opinion of the judge as to the 
merits of the case, or the truth or falsity of the tes- 
A merited admonition or 
rebuke is not itself’ objectionable as reflecting upon 
the character or credibility of the witness.!® 


4 


prejudice the jury,'* 


timony of the witness.'4 


improper, however, for the judge 


rebuke a witness without justification.'* 
held that no objection can be founded upon an or- 
der of the judge holding a witness in contempt, in 
the presence of the jury, although he is afterward 
found not to be guilty;'* but there is also authority 
Where a witness comes into court 
in a drunken condition, the judge may properly or- 
der him to be arrested, in the presence of the jury, 


to the eontrary.!* 


TRIAL 


Nonsuit.?° 


evidence.?4 
[t is 
to admonish or 


It has been 


since his presence in such condition is an offense to 


116, N.E. 761, 279 Ill. 210 [aff 199 Ill. 
App. 399] 


Shakman v. Potter, 66 N.W. 
1045, 98 Lowa 61. 

Mich.—Williams v. West Bay City, 
78 N.W. 328, 119 Mich. 395; McDuff 
v. Detroit Evening Journal Co., 47 N. 
W. 671, 84 Mich. 1, 22 Am.S.R. 673; 
McIntosh v. McIntosh, 44 N.W. 592, 
79 Mich. 198; Wheeler v. Wallace, 19 
N.W. 33, 37, 53 Mich. 355, 364. 

Minn.—Quirk v. Consumers’ Power 
Co., 149 N.W. 193, 127 Minn. 526. 

Mo.—Shepard v. Brewer, 154 S.W. 
116, 248 Mo. 133, E2R.A1917D 199; 
Jackmann v. St. Louis & H. Ry. Co., 
(App.) 187 S.W. 786. 


Neb.—Adams v. Fisher, 120 N.W. 
194, 83 Neb. 686. 
N.Y.—Christman v. Union Ry. Co. 


of New York City, 205 N.Y.S. 594, 210 
App.Div. 104 [rev 200 N.Y¥.S. 800, 121 


Misc. 247]; Cooke v. Glassheim, 202 
N.Y.S. 599, 207 App.Div. 592; Peter- 
son v. Eighmie, 161 N.Y.S. 1065, 175 


App.Div. 113 [rev 158 N.Y.S. 202, 94 
Misc. 706]; Porter v. Ninth Ave. R. 
Co., 197 N.Y.S. 262, 119 Misc. 704; Ben- 
nett v. Harris, 124 N.Y.S. 797, 68 Misc. 


503. 


Pa.—-Wejnberg v. Pavitt, 155 A. 867, 
304 Pa. 312. 
R.I.—Roy v. United Electric Rys. 


Co., 159 A. 637, 640 [quot Cye]; Scha- 
fer v. Thurston Mfg. Co., 137 A. 2, 48 
*R.1. 244. 

Tenn.—Price-Bass Co. 
Tenn.Civ.App. 192. 

Wash.—Kluge v. Northern Pac. Ry. 
Co., 9 P.(2d) 74, 167 Wash. 294. 

See Stephenson vy. City of Raleigh, 
100 S.E. 312, 178@N.C. 168 (recogniz- 
ing the rule). 

{a] Criticism of counsel’s conduct 
of. trial.—It is error for the court to 
comment unfavorably, in the pres- 
ence of the jury, on the conduct of the 
trial by counsel for one of the parties, 
especially in view of the fact that 
counsel in such situation is without 
opportunity to resent such criticism 
without risk to himself and injury to 
his client’s cause with the jury. 
Christman v. Union Ry. Co. of New 
York City, 205 N.Y.S. 594, 210 App. 
Div. 104 [rev 200 N.Y.S. 800, 121 Misc. 
247]. See Kluge vy. Northern Pac. Ry. 
., 9 P.(2d) 74, 167 Wash, 294 (ap- 
plying the rule). 

{[b] Commendation of one counsel 
at expense of another.—In a personal 
injury action, where part of the de- 
fense was that plaintiff had engaged 
lawyers before she consulted physi- 
cians about her injury, a statement by 
the judge, when defendant’s counsel 
attempted to prove this, that he be- 
lieved plaintiff’s counsel to be reputa- 
ble and their records to be clear could 
only be construed as a reflection on 
counsel for defendant, and placed 
them in an unfavorable light before 


v. Dawson, 7 


the jury. Jackmann v. St. Louis & 
H. Ry. Co., (Mo.App.) 187 S.W. 786. 
[ec] Statement that counsel has 
caused witness’s weeping.—Where, 
in the course of a lengthy examina- 
tion of a witness, the latter begins 
erying on the witness stand, and 
counsel objects to such an exhibition, 
a remark of the judge that counsel 
has apparently caused it is improver. 
Heinecke v. Chicago Rys. Co., 116 N. 


B. 761, 279 Til) 210 [afl 199. DL App. 
899). 

{[d] Belittling counsel’s argument. 
—The judge presiding at a trial 


should not unnecessarily belittle the 
argument of counsel. Weinberg v. 
Pay itt, 155 TA, 367, 304 Pa. 312, 

[e] Holding counsel up to ridi- 
cule.—The trial judge, when counsel 
makes contentions which are not 
deemed sound, should overrule them 
with dignity, and not use language 
holding counsel up to ridicule. Scha- 
fer v. Thurston Mfg. Co., 137 A. 2, 48 
R. 1, 244. 

{[f] Unmerited rebuke.—(1) The 
judge presiding at a trial should not 
reproach counsel without warrant. 
Weinberg v. Pavitt, 155 A. 867, 304 
Pa. 312. (2) It is improper, and prej- 
udicial, for the judge to rebuke coun- 
sel, and accuse him in the presence 
of the jury of unprofessional con- 
duct, for asking a witness a question 
which is: proper and which counsel 
has the right to ask. Cooke v. Glass- 
heim, 202 N.Y.S. 599, 207 App.Div. 
592. (3) Where plaintiff’s counsel 
has done nothing but make proper 
objections, remarks of the judge that 
he will not be permitted to criticise 
the court’s conduct, and that if he 
does so he will be punished for con- 
tempt, are erroneous and prejudicial. 
Shepard v. Brewer, 154 S.W: 116, 248 
Mo, 133, G:R.4:1917D 199. (4) “The 
cause of a party is prejudiced where 
the court states that an objection 
made by his counsel is ridiculous, 
and unjustifiably threatens counsel 
with punishment by fine and impris- 
onment if further objections are 
made. Bennett v. Harris, 124 N.Y.S. 
797, 68 Mise. 503. (5) It is prejudi- 
cial error for the court to reprimand 
counsel for interposing a proper ob- 
jection to wrongful conduct on the 
part of opposing counsel. Adams vy. 
Fisher, 120 N.W. 194, 83 Neb. 686. 

12. Rebuking misconduct of wit- 
ness in general see infra § 110. 

13. Wynn y. City & Suburban Ry. 
Co. of Savannah, 17 S.E. 649, 91 Ga. 
344; Schaffner v. C. F. Massey Co., 
110 N.E. 381, 270 Ill. 207 [aff 189 Ill. 
ADDAwS Siti Atha. Iuifes Ins.o.Co.y) Vv. 
Kramer, 165 P. 179, 65 Okl. 165; Good- 
exe Vv. Dhompson, 1386 .P. 670, 137.-P. 
744, 68 Or. 411. 

14. Aitna Life Ins. Co. v. Kramer, 
L655P; 179; 65" Okl, 165. 


possible, in announeing his ruling 
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the court and jury alike, and he is in contempt.’® 

[§ 95] (4) Remarks in Denying Dismissal or 
In overruling a motion for dismissal or 
nonsuit the judge presiding over a trial should not 
in any way intimate to the jury his opinion as to 
what the verdict should be,?+ or which party should 
prevail,?* or make remarks tending to discredit the 
witnesses or evidence of a party,?* or comment as to 
the nature of the action in a manner which may mis- 
lead defendant to his prejudice in introducing his 
Similarly, the judge should, as far as 


abstain from any’ 


oO) 


expression which may impress the jury with his own 
opinion as to the weight or value of the evidence,?® 
and any remark or comment amounting to the ex- 
pression of an opinion on a material fact in issue 
is fatal to the validity of the trial.?® 
essarily fatal, however, for the judge, in giving rea- 
sons for his ruling, to refer in the presence of 
the jury to particular matters as having been shown 
by the evidence,?? or to make a true general com- 


It is not nee- 


15. Kendrick v. Healy, 192 P. 601, 
27 Wyo. 123. 

Statements or remarks as to cred- 
inility of witness or evidence see in- 


{ra.<§ 1043 
168 Gulfw€; <& 48.78, LRyvm Copy. 
Loyd, (Tex.Civ.App.) 175 S.W. 721. 
17. Seawell v.. Carolina Cent. R. 


Co., 44 S$... 610, 132 N.C. 856 [reh den 
45 S.E. 850, 133_N.C.. 515]. 


Contempt proceedings see Con- 
tempt. 3 °C. -ep 

18. Kelly Salvage Co. v. Neel, 
(Tex.Civ.App.) 262 S.W. 189. 

19. Marcum v. Hargis, 104 S.W. 


6935 30 Ky... 1107. 

20. Presence of jury during mo- 
tions, arguments, and rulings on 
questions of law in general see in- 
fra § 778. 

21. Louisville, etce., R. Co. v. Tift, 
27 S.H. 765, 100 Ga. 86. 

22. Speed v. Perry, 
TET INC. he ae 

23. Davis v. Dregne, 97 N.W. 512, 
120 Wis. 63. See Realty Co. v. Ellis, 
61 S.E. 832, 4 Ga.App. 402 (recogniz- 
ing the rule). 

Discrediting witness or evidence in 
general see infra § 104. 

24 Harkison v. Harkinson, 101 F. 
TL 4? CLEA 201s 

25. Continental Ins. Co. v. Wick- 
ham, 35 S.E. 287, 110 Ga. 129. 

26. Latimer v. General Electric 
Co., 62 S.E. 438, 81 S.C. 374. 

27. O’Connor v. Horne, 141 S.B. 
74, 165 Ga, 349; Morris v. Beckum, 89 
S.E. 704, 145 Ga. 562; Continental 
Ins. Co. v. Wickham, 35 S.E. 287, 110 
Ga. 129; Favors v. Johnson, 4 S.E. 
925, 79 Ga. 553; Realty Co. v. Bllis, 
61 S.E. 832, 4 Ga-App. 402; Suber v. 
Parr Shoals Power Co., 102 S.E. 335, 
113 S.C. 317; Goodwin vy. Atlantic 
Coast Line R. Co., 64 S.H. 242, 33 S 
C. 321; Patchen v. Parke & Lacy 
Mach. Co., 33 BP. 976, 6 Wash. 486; 
Blue v. McCabe, 31 P. 431, 5 Wash. 
125. See Skelly v. Boland, 78 Ill. 438 
(holding that, while comment of any 
sort as to the evidence within the 
hearing of the jury is to be disap- 
proved, a remark by the court in 
overruling a motion for nonsuit, 
made at the close of plaintiff's evi- 
dence, that as matters then stood 
plaintiff would be entitled to recover 
unless defendant makes a defense, 
could not have prejudiced defend- 
ant’s case and so is not ground for 
setting aside the verdict); Latimer 
v. General Electric Co., 62 S.E. 438, 
81 S.C. 848 Gdictum)- Compare 
Hartshorn v. Ives, 4 R.I. 471 (hold- 
ing it not prejudicial error for the 
judge to remark, at the time a motion 
for nonsuit is made, that there was 
no evidence, or very slight evidence, 
in support of plaintiff's contentions, 
where plaintiff then proceeds to in- 


83 S.E. 176, 
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ment.?8 


[§ 96] (5) Remarks in Ruling on Motion To Di- 
rect Verdict. Where the judge presiding at the trial 
of an action correctly gives binding instructions to 
the jury remarks made by him before doing so,?° 
or in connection therewith, are not prejudizial to 
either party and so form no ground of complaint. 
While the better practice is to send the jury out of 
the courtroom while a motion for a peremptory in- 
struction is made, argued, or decided,*? no prejudice 
ordinarily results from announcing a ruling, deny- 
ing such a motion, in the presence of the jury,*” 


TRIAL 


“T§§ 95-98 


A statement to counsel, in the jury’s presence, that 


a peremptory instruction will be given is not preju- 
dicial although the court afterward reconsiders and 
refuses to give the instruction.*° 

[§ 97] (6) Comments as to Settlement of Case. - 
While it is not necessarily improper for the judge 
presiding at a trial to sugg 
hearing of the jury, that a settlement of the case be 
arranged by the parties,** or to comment that cer- 
tain matters between the parties have been adjusted, 
where that is admittedly the fact,*® it is improper 
and prejudicial for the judge to refer in the jury’s 


est, in the presence and 


and incidental remarks by the judge in the jury’s | hearing to any ineffectual attempts to bring about 


presence, in denying such a motion, are not fatal 
It has been held that a 
remark of the judge, in denying a motion to direct 
a verdict, that he considers the case one which should 
go to the jury is not prejudicial.*+* 
should be made, however, which indicates an opin- 
ion on any issue of fact or the merits of the case.** 


where not prejudicial.*? 


troduce additional evidence and the 
motion is denied). 

Comments as to weight or suffi- 
ciency of evidence see infra §§ 102- 
104. 

Statements as to whether evidence 
on particular rtchiyd has been intro- 
ed see infra § 100. 

28. Observer Co. v. Remedy Sales 
Corporation, 85 S.E. 33, 169 N.C. 251 
(where the court remarked that one 
man could représent a half dozen 
different corporations). 

29. Hall v. Aitkin, 41 N.W. 192, 25 
Neb. 360. 

30. Wilson v. Johnson, 41 So. 395, 
51 Fla. 370; Central Guarantee Trust, 
etc., Co. v. White, 56 A. 76, 206 Pa. 
611. 

81. Illinois Cent. R. Co. v. Griffin, 
80 F. 278, 25 C.C.A. 413. 

Presence of jury during motions, 
arguments, and rulings on questions 
of law in general see infra § 778. 

32. City of Chicago v. Dunham 
Towing & Wrecking Co., 161 Tl.App. 


307. 
8G. Illinois Cent. R. Co. v. Griffin, 
S098. 279.720 IC.Cy A, 413. 

Comments as to weight or suffi- 
ciency of evidence see infra §§ 102- 
104. 

34. Sosnofski v. Lake Shore, ete., 
R. Co., 95 N.W. 1077, 134 Mich. 72; 
Harris v. Greenville Traction Co., 85 
S.B, 899, 101 S.C. 360. 

25. Stokes v. Murray, 83 S.E. 33, 
99 S.C. 221. 

36. Accident Ins. Department of 
Order of Railway Conductors of 
America v. Brooks, 114 So. 6, 216 Ala, 


605. 
7. Atherton v. Atherton, 31 N.Y. 


Sagi oe eum, 179" Patt 429° Naw 933, 
to INL Y: 129,163 Am.S-R. 650, 40. Lik, 
eZ 5 N.Y Ann.Gas.” 92) (neve on 


other grounds 21 S.Ct. 
155, 45 L.Ed. 794)]. 

Suggestions as to procedure in 
case see infra § 106. 


544, 181 U.S. 


38. Bottom v. Croal, 89 Mo.App. 
613. 

39. Knickerbocker v. Beaudette 
be lad Oe Co., 209 N.W. 763, 190 Wis. 
474, 

40. JXnickerbocker v. Beaudette 
Garage Co., supra. ‘ 

41. Cross references: 


Comments on evidence showing opin- 
ion or bias see infra §§ 99-104. 
Expression of judge’s opinion as dis- 

peepee ne him to sit see Judges § 


Interrogation of witness by court in 
manner indicating opinion or bias 
see Witnesses [40 Cyc 2441]. 
42. U.S.—Massee v. Williams, 207 

F. 222, 124 C.C.A. 492. But see Chet- 

kovitch v. U. S., 53 F:(2d) 26 [cert 

den 52 S.Ct. 314, 285.U.S. 541, 76 L. 

Eid. 934] (holding that the trial judge 

in a federal court has the right to 

discuss the evidence before the jury, 


of Judge.+! 
No comment 
jury indicating 
involved in the 


and that if in such discussion his 
opinion on the case is intimated or 
suggested no error is committed, pro- 
vided it is made clear to the jury 
that it is not bound by the opinion so 
expressed, but must determine the 
facts upon its own judgment); Klau- 
der-Weldon Dyeing Mach. Co. v. Gag- 
non, 183 F. 962, 106 C.C.A. 302 [aff 174 
F. 477] (holding that in the federal 
courts it is not improper for the 
judge to express an opinion upon the 
facts provided he makes it plain to 
the jury that in this domain they are 
the final arbiters). 

Ala.—Western Union Telegraph 
Co. v. Northcutt, 48 So. 553, 158 Ala. 
539, 1382 Am.S.R. 38; Birmingham 
Ry., Light & Power Co. v. Smith, 69 
So. 910, 14 Ala.App. 264. 

Ark.—St. Louis Southwestern Ry. 
Co. v. Aydelott, 194 S.W. 873, 128 Ark. 
479; Roe Rice & Land Co. v. Strob- 
hart, 184 S.W. 461, 123 Ark. 146. 

Cal.— Howland v. Oakland Consol. 
Sty. CO sl eb. Zoos Lilo Cal. 48 isis 
Minn v. Whelen, 27 Cal. 300. 

Ga.—Price v. Brown, 85 S.E. 870, 
143 Ga. 671; Atlantic Coast Line R. 
Co. v. Powell, a S.E. 1006, 127 Ga. 
805, 9 L.R.A.N.S HORS © ‘Ann.Cas. Odo 
Woodson v. Holmes, 43 S.E. 467, 117 
Ga. 19; Florida Cent., etc., R. Co. We 
Lucas, 35 S.H. 288, 110 Ga, 121; Bry- 
ant v. Anderson, 63 S.E. 638, 5 Ga. 
App. 517; Americus v. Tower, 59 S. 
EH: 434, 3 Ga.App.' 159; Georgia R., 
etc., Co. v. Baker, 58 S.E. 88, 1 Ga, 
App. 832. 

Idaho.—McKissick y. Oregon Short 
Line, R; Coq: 89 P..629, 13 Tdaho 195. 

Ill.—Genslinger v. New Illinois 
Athletic Club of Chicago, 171 N.E. 
514, 339 Ill. 426 [rev 252 Ill.App. 298]; 
Andreas v. Ketcham, 77 Ill. 377: Me- 
Cartney v. Wisconsin Dairy Farms 
Co., 174 Tll.App. 254; Sloss v. Brock- 
man, 171. Ill.App. 465 Chicago C 
R. +Co., .v. Einroth, 113 Ill.App. 285; 
Swenson Vv. Brickson, 90 Ill.App. 358. 
See Levitan v. Chicago City Rw, COs, 
207 Ill.App. 384; DeBeauviere v. Chi- 
cago School of Physical Education, & 
Expression, 194 Ill.App. 296; Well- 
man v. Wellman, 191 Ill.App. 514. 

Ind.—Brunker v. Cummins, 32 N.E. 
732, 183 Ind, 448. 

Iowa.—In re Knox, 98 N.W. 468, 123 
Iowa 24; Coldren v. Le Gore, 91 N.W. 
1066, 118 Iowa 212. 

Kan.—Atchison, ete., R. Co. v. Ay- 
ers, 42 P. 722, 56 Kan. 176; Chicago, 
K. & N. R. Co. v. Broquet, 28 P. 717, 
47 Kan. 571. 

Ky.—City of Prestonburg v. Mellon, 
295 S.W. 1064, 220 Ky: 808. 

Mich.—Marshall v. Wabash R. Co., 
127 N.W. 788, 163 Mich. 88; Hewitt 
v. Flint, aes ARs Co, 84 N.W. 659, 67 
Mich. 61. 

Minn.—Kramer v. Northwestern El. 
Co., 98 N.W. 96, 91 Minn. 346 


a settlement,?® or in effect to reprimand a party- 
for failing or refusing to settle the case.*° 

[§ 98] c. Comments Disclosing Opinion or Bias 
The judge presiding at a trial should 
make no remark in the presence or hearing of the 


an opinion on an issue of fact 
action,*? or on the merits of the 


Mo.—Schmidt v. St. Louis, etc., R. 
Co., 50 S.W. 921, 149 Mo. 269, 73 Am. 
S.R. 380; State v. Manhattan Rubber 
Mfg: Co., 50. S.W.. 321, 149 Mo: 181: 
Compare Tuck v. Springfield Traction 
Co., 124 S.W. 1079, 140 Mo.App. 335 
(holding that, where evidence was be- 
ing introduced as to whether plain- 
tiff’'s counsel was receiving a con- 
tingent fee for the prosecution of the 
case, and the trial judge made the 
casual remark that it was probably 
the usual fee, an objection founded 
upon such remark is too trivial for 
consideration). 

N.C.—Greene v. Newsome, 113 S.E. 
569, 184 N.C. 77; Fourth Nat. Bank v. 
McArthur, 84 S.E. 39, 168 N.C. 48, Ann. 
Cas.1917B 1054; Marcom v. Adams, 
29 StH N33; bad) IN. Ciao eas 

Ohio.—P., etc., R. Co, v. Burroughs, 
6 OhioS.&C.P. 530, 5 OhioN.P. 12. 

Okl.—Settle v. Crawford, 9 P.(2da) 
38, 155 Okl. 291; Guthrie v. Carey, 81 
P. 431, 15 Okl. 276. 

Or.—Edwards v. Mt. Hood Const. 
Co., 130 P. 49, 64 Or. 308. 

s. C.—Liquia Carbonic Co. v. Coclin, 
159 S.E. 461, 161 S.C. 40; Rainey v. 
Simon, 138 S.B. 41, 139 HOF BES hy be 
Griggs-Paxton Shoe ‘Co. v. A. Fried- 
heim (& Bro., 131 (Sih 620) tsse Sies 
458; Willis v.. Western Union Tel. 
Co., 53 S.E. 639, 73 S.C. 379: 

Tenn.—Robilio.v. Webb, 
Sires 127; 

. Hall, 


7 Tenn. 
Foster & Creighton Co. 
1 Tenn.Civ.App. 14. 


Tex.—U. 8. Fidelity & Guaranty Co.- 


v. Rochester, (Civ.App.) 281 S.W. 306 
[aff 283 S.W. 135, 115 Tex. 404]; St. 
Louis, ete, R. Co. Vv. Lane, 110 S.W. 
530, 49 Tex.Civ.App. 541; Thomson 
Vv. Kelley, OTS. W.. (326) 47 Bexciy: 
App. 180; Wilson v. White, 69 S.W. 
989, 29 Tex.Civ.App. 588; Howorth v, 
Carter, 56 S.W. 539, 23 Tex:Civ.App. 
469; Sargent v. Lawrence, 40 S.W. 
1075, 16 Tex.Civ.App. 540; Hynes v. 
Winston, (Civ.App.) 40 SW. 1025 * 
Smith v. Dunman, 29 S.W. 432, 9 Tex. 

Civ.App. 319. 
Wash.—Cummings v. Weir, 79 P. 
Fidelity-Phenix 


487, 37 Wash. 42. 

W.Va.—Nash_ v. 

Fire Ins. Co., 146 S-E. 726, 106 W.Va. 
672, 638 A.L.R. 101; Kinney v. Town 
reas West Union, 91 S.E. 260, 79 W.Va. 

Wis.—Davis  v. Dregne, 97 N.W. 
512, 120 Wis. 63. 

[a] Rule applied.—(1) Where the 
issue is whether a certain person 
is a habitual drunkard, it is error for 
the court in the presence of the jury 
to warn such person at the close of 
the testimony, in the hearing of the 
jury, that he must stay sober until 
the close of the trial. Wilson v. 
White, 69 S.W. 989, 29 Tex. .Civ. App. 
588. (2) Where one of the issues in 


a personal injury action is whether 
plaintiff is still suffering pain from 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ease,*® or on the amount of damages recoverable,‘ 
or showing a bias on his part in favor of or against 
either party.*® Harmless pleasantries,*® general ob- 
or appropriate and 
marks,** are not objectionable as disclosing the 
judge’s opinion or bias, nor is the statement that a 
witness must state facts in order that the jury may 
draw their inferences,*® or that a matter will be left 
A remark ealling atten- 


servations, *? 


to the jury to determine.®*° 


his injury, and if so the extent there- 
of, a remark by the judge in a col- 
loquy with counsel, in the jury’s pres- 
ence, that he has observed the party 
was in pain and has been on the point 
of intervening to have something 
done for his comfort is prejudicial, 
as tending to impress the jury that 


plaintiff's pain is real, and not simu-: 


lated, as claimed by defendant. ‘Mar- 
shall v. Wabash R. Co., 127 N.W. 788, 
163 Mich. 88. 

43. Ga.—Hayes v. Farmers’ Bank, 
84 S.BE. 442, 143 Ga. 183; Shippen 
Bros. Lumber Co. v. Gates, 70 S.E. 
672, 136 Ga. 37. See West v. Hackett, 
71 S.E. 477, 136 Ga. 353 (holding that, 
in an action for breach of contract, it 
was error for the court to state, in 
the presence of the jury, “I want to 
say, without prejudice to either side, 
that if I represented plaintiff I would 
dismiss this case; if I represented 
the defendant I would let him take a 
judgment for all he sues for. If 
there is an honest difference between 
the parties, you could find for the 
plaintiff’). 

Mo.—Hertzman v. Drazen, (App.) 

Wright v. Richmond, 


253 S.W. 431; 
21 Mo.App. 76. 

N.Y.—Plumb v. Bridge, 126 N.Y.S. 
853, 142 App.Div. 154. Te 

N.C.—Speed y. Perry, 83 S.E. 176, 
167 N.C. 1:22. 

Okl1.—Sawyer v. Brown, 236 P. 404, 
108 Okl. 265. 3 

Or.—Edwards v. Mt. Hood Const. 
Co., 130 P. 49, 64 Or. 308. 

S.cC.—Simon v. Attna Casualty & 
Surety Co., 148 S.E. 648, 151 S.C. 44. 

Wis.—Zietlow v. Sweger, 192 N.W. 
47, 179 Wis. 462. 

“Trial judges should be careful to 
preserve a strict neutrality in the 
presence of the jury, and to abstain 
from intimating their opinion as to 
which way the verdict ought to go.” 
Hertzman v. Drazen, (Mo.App.) 253 S. 
W. 431, 432. 

{a] Opinion that action should be 
dismissed.—It is improper for the 
judge, in the presence of the jury, 
and before all the witnesses have 
been examined, to state that he would 
dismiss the suit at defendant’s costs. 
Wright v. Richmond, 21 Mo. App. 76. 

[b] Unsubstantiality of defenses. 
—Remarks by the judge which may 
lead the jury to conclude that in his 
opinion defenses interposed in the ac- 
tion are not substantial, but techni- 
cal in their nature, is error, since if 
the jury so concludes, it must nec- 
essarily affect their consideration of 
the case. Simon v. Adtna Casualty 
& Surety Co., 148 S.E. 648, 151 S.C. 44. 

[c] Whether or not court expects 
to submit issues of fact to jury, it is 
bad practicé for him to indicate to 
the jury, by remarks made during the 
trial, his views of the merits of the 
case. Zietlow v. Sweger, 192 N.W. 
47,179 Wis. 462. ‘aes 

Remarks as to facts or merits of 
case in ruling on motion for: 
Directed verdict see supra § 96. 
Dismissal or nonsuit see supra 8 95. 

44, Bryan v. Housemun-Spitzley 
Corporation, 182 N.W. 111, 213 Mich. 
236. 

[a] Rule applied.—A comment by 
the judge that plaintiff or his counsel, 
in an action for damages, thinks he 
has “stumbled on a gold mine” is im- 
proper, when made in the presence of 
the jury, since it would affect the 
amount of damages to be awarded by 
the jury. Bryan v. Houseman-Spitz- 
ley Corporation, 182 N.W. 111, 213 
Mich. 236. 
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instruetive re- 


45. Allen v. Kidd, 84 N.E. 122, 197 
Mass. 256; Schwanz v. Wujek, 128 
N.W. 7381, 163 Mich. 492; McDuff v. 


Detroit Evening Journal Co., 47 N.W. 
671, 84 Mich. 1, 22 Am.S.R. 673; Wair 
v. American Car & Foundry Co., (Mo. 
App.) 285 S.W. 155; Rooker v. Deer- 
ing Southwestern Ry. Co., 226 S.W. 
69, 206 Mo.App. 79; Hazen v. Morri- 
son & Snodgrass Co., 33 OhioCir.Ct. 


512, 515, 14 OhioCir.Ct.N.S. 483, 486 
leit Cy.ei: 
[a] Rule applied.—In an action of 


trespass, based on the fact that de- 
fendant’s building extended over on 
to the land of plaintiff, it was re- 
versible error for the court to state 
to the jury that plaintiff had refused 
to adopt the court’s suggestion that 
the parties should permit the jury to 
assess the entire damages sustained 
by plaintiff, and to refer to plaintiff's 
refusal in such a manner as to lead 
the jury to believe that the court 
thought that plaintiff was stubborn, 
and that the action was brought for 
spite. Allen v. Kidd, 84 N.E. 122, 197 
Mass. 256. 

Admonishing or rebuking party for 
misconduct see infra § 110. 

46. Columbus v. Ogletree, 29 S.FE. 
749, 102 Ga. 293; Devlin v. New York 
City R. Co., 102 N.Y.S. 430, 116 App. 
Div. 894. 

47. Brodsky v. Brodsky, 215 N.W. 
181, 172 Minn. 250; Palmer v. Schurz, 
117 N.W..150, 22 S,.D.. 283. 

[a] Illustration.—In an action un- 
der the civil damage laws on a liquor 
dealer’s bond, a statement by the 
court to the jury that ‘‘nobody here 
is entitled to anything but their le- 
gal rights, and that is all anybody is 
asking for,’ was not prejudicial to 
defendant, the remark being general 
and applicable alike to both parties. 
Palmer v. Schurz, 117 N.W. 150, 22S. 
D. 283. 

48. Devlin v. New York Ciity R. 
Co., 102 N.Y.S. 430, 116 App.Div. 894; 
Webb v. Atlantic Coast Line R. Co., 
56 S.E. 954,76 S.C. 193, 9 L.R.A.N.S. 
1218, 11 Ann.Cas. 834. See Carmich- 
ael v. Carmichael, 96 S.E. 526, 110 S. 
C. 357 (holding that, in an equity suit 
being tried to a jury, where counsel 
was objecting repeatedly to evidence, 
a remark by the judge that “the gen- 
tleman forgets there are thirteen ju- 
rors in this case, and they better sat- 
isfy the thirteenth as well as the 
twelve,” was not prejudicial as be- 
ing the expression of an opinion). 
Compare King County v. Joyce, 165 P. 
399, 96 Wash. 520 (holding that where 
a witness was called to the stand, a 
remark by the judge to counsel that 
“you have had him three or four 
times’”’ is not indicative of a hostile 
attitude). 

[a] Remark held not to show bias. 
—Where plaintiff's physician, on 
cross-examination in a personal in- 
jury case, said that he hoped plain- 
tiff would in itime be able to walk 
without a cane, a remark of the judge, 
“You expect what is probable; your 
hope may be very improbable,” was 
not error, qn the ground that it show- 
ed bias for plaintiff. Devlin v. New 
York City R. Co., 102 N.Y.S. 480, 116 
App.Div. 894. 

49. Pierce v. Marion County Lum- 
ber Co., 94 S-E. 865, 108 S.C. 387. 

50. Brinkman vy. Gottenstroeter, 
134 Siw.’ 684, 153 Mo.App. 351 [Lop 
adopted 140 S.W. 1194, 160 Mo.App. 
596]; Bohart v. Parker, 147 P. 188, 
149 P. 85, 76 Or. 371. See Heiden v. 
Atiantice Coast Line R. Co., 65 S.E. 987, 
84 S.C. 117 (holding that where the 
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tion to the time being consumed in argument and 
stating that the matter has been sufficiently argued 
is not prejudicial as indicating an opinion on the 
merits of the ease.*! : 

[§ 99] d. Comments on Evidence®?—(1) Admis- 
sicn or Exclusion of Evidence. 
for the judge presiding at the trial of an action 
to express to the jury,°* or in their presence and 
hearing,®* his reasons for admitting or excluding 


It is not improper 


court excluded a question as to what 
plaintiff told her husband in giving 
him a certain baggage check, as to 
why it was given him, a statement 
by the judge that “the jury knows 
pretty well” why the check was giv- 
en is not an expression of opinion on 
a matter of fact, but is merely a 
statement that the jury is capable 
of drawing the proper inference from 
the fact that the check was given to 
the husband); Corum v. Blomquist, 
209 P. 702, 121 Wash. 499 (holding 
that a comment by the court, “The 
jurors are the judges,’ with respect 
to a matter of fact, was not preju- 
dicial). 

51. Larkin v. Wells, (Mo.App.) 44 
S.W.(2d) 882. 

52. In instructions see infra § 468. 

When. ruling on motion for: 4 
Directed verdict see supra § 96. 
Dismissal or nonsuit see supra § 95. 

53. Lehrhoff v. Continental Cas- 
arty Ins. Co., 128 A. 245, 101 N.J.Law 
7 


54. Ga.—Daniels v. Avery, 145 S.E. 
45, 167 Ga. 54; May’v. Sorrell, 111 S. 
BH. 810, 153 Ga. 47; Owens v. Nichols, 
77.S.E. 635, 1389 Ga. 475; Bethune v. 
Berry, 76 Ga. 662; Parker v. Wellons, 
160 S.E. 109, 43 Ga.App. 721; Terry 
Shipbuilding Corporation v. Gregory, 
106 S.E. 803, 26 Ga.App. 450; Red- 
wine Bros. v. Street, 89 S.E. 163, 18 
Ga.App. 77; Jones v. Pope, 67 S.E. 
280, 7 Ga.App. 538. 

Ill.—South Park Com’rs v. Aver, 92 
N.E. 274, 245 Ill. 402. See Parker v. 
Crane Co., 185 Ill.App. 377. 

Ind.—Queéen Ins. Co. v. Studebaker 
Bros, Mfg. Co:,- 20° N.. 2995841 veatnid: 
416. 


Me.—Benner v. Benner, 115 A. 202, 
120 Me. 468. 

Minn.—Laurisch v. Minneapolis, St. 
P., R. & D. Electrie Traction Co., 155 
N.W. 1074, 132 Minn. 114. 

Mo.—Moore v. St. Louis & S. F. R. 
Co., (App-) 288 S.W. 732. 

S.C.—Cross v. Southern Coal & Coke 
Co., 149 S.E. 14, 151 S.C. 309; Swofford 
v. Life Ins. Co. of Virginia, 157 S.B. 
7, 159 S.C. 837; Black v. Charleston 
& We GC. Ry. Co. 169 Shs 230) 877 SiG 
241, 31 L.R.A.N.S. 1184; Levan v. At- 
lantic Coast Line R. Co., 68 S.E. 770, 
86 S.C. 514; Tinsley v. Western Union 
Melos) SLISAB. 93s. 72 S5 C4350; 

Tenn.—N. C. & St. L. Ry. Co. v. 
Buchanan, 7 Tenn.Civ.App. 56. 

Tex.—Mena v. Byers, (Civ.App.) 237 
S.W. 330; Black v. Wilson, (Civ.App.) 
187 S.W. 493; First State Bank of 
Blackwell v. Knox, (Civ.App.) 173 S. 
W. 894. 

Va.—Norfolk & W. Ry. Co. v. 
Spates, 94 S.H. 195, 122 Va. 69. 

Wash.—Norland v. Peterson, 13 P. 
(2d) 483; Osborne v. Galusha, 254 P. 
1086, 148 Wash. 127; Dunkin v. City 
of Hoquiam, 105 P. 149, 56 Wash. 47- 

See Gardner v. Farmers’ State 
Bank, 278 P. 737, 128 Kan. 603 (hold- 
ing it not erroneous for the court, in 
overruling an objection, to say that 
counsel was attempting to “split 
hairs’); Thompson v. Larsen, 247 P. 
139, 118 Or. 421 (holding that it was 
not error for the court, in sustaining a 
question put to plaintiff as to why he 
had not sooner brought the action, to 
observe that plaintiff had a right to 
wait for the full period of the statute 
of limitations if he wanted to). 

And see cases infra notes 55-78. 

[a] Reason for admitting evidence 
of similar occurrences.—In an action 
for damage caused by a fire alleged to 
have been started by defendant’s loco- 
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particular evidence, or the grounds of his ruling, 
provided that in so doing he does not indicate an 
erroneous view of the law which may mislead the 
jury.°° So no objection can be based upon a correct 
comment that evidence of a particular kind is in- 
admuissible,®® or that evidence admitted is compe- 
tent®* or relevant,°> or is of some importance,>® 
or will make out a prima facie case for the party 
offering it,°° or is the principal issue in the ease,*! 
or that it is admitted for a particular purpose,°? 
or that evidence excluded is irrelevant’? or imma- 
terial,°* or is incompetent until certain other facts 
shall have been proved,®* or of slight importanee,*® 
or does not amount to much,®* or that the evidence 
offered may be admitted if counsel thinks it will help 
his ease,®® or that if it is introduced evidence will 
be received to rebut or explain it,®® or that the mat- 
ter is‘® or is not‘! such as to be within the knowledge 
of the witness, or that the witness has not been 
shown to,have such knowledge as to entitle him to 
express an opinion;‘? nor is it ground for complaint 
that in determining or announcing his ruling or rea- 
sons the judge refers to or recites some of the prior 
testimony,** or assumes certain facts, where there is 
no controversy as to them,’* or suggests that the 
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relevancy of the evidence will be made to appear,’® 
or that evidenze conditionally admitted will be 
stricken out later if necessary,*® or discusses the evi- 
dence offered for the sake of ascertaining counsel’s 
position,’? or that, in rejecting opinion evidence, 
he says the jury can draw its own conelusions from 
the facts, without suggesting what those conclusions 
should be.78 Similarly, it is not improper for the 
judge, in, the jury’s presence to give the reasons for 
his ruling on a motion to strike out evidence,’? 
as that the answer complained of is responsive to 
the question asked,*° or that if the evidence had been 
objected to he would have excluded it,’ or to state 
that he will not give his reasons, in order not to 
influence the jury;** and he may, in the presence 
of the jury, without being guilty of impropriety, 
diseuss with counsel the propriety of a question 
put by the latter, so that it may be withdrawn or 
excluded if determined to be improper,®* or inform 
counsel, where objections to testimony are persistent- 
ly being made, what he considers is or is not proper 
evidence on an issue.8* Comments or remarks by 
the judge have no place, however, in a ruling on the 
admission or exclusion of evidence, save as they may 
express his opinion as to the propriety, under the 


motives, the court’s remark, in admit- 
ting evidence of prior fires started by 
such engines, that it was admitted to 
show that it was possible for the en- 
gines to have started the fire at this 
time is not objectionable, as preju- 
_dicial to defendant, because of the 
use of the word “possible.” Norfolk 
& W. Ry. Co. v. Spates, 94 S.E. 195, 
122 Va. 69. 

55. Baker v. Illinois Cent. R. Co., 
161 Ill.App. 521. 

Comments on law of the case in 
general see infra § 105. 

56. Wilkinson v. Phoenix Ry. Co. 
of Arizona, 236 P. 704, 28 Ariz. 216; 
Kinney v. Reed, 145 N.W. 900, 164 
Iowa 337. 

57. Whitley v. Stein, (Mo.App.) 34 
S.W.(2d) 998; Continental Nat. Bank 
v. First Nat. Bank, 1 Tenn.Ch.App. 
449, 

58. Silverman v. Rothfarb, 142 N. 
EB. 152, 247 Mass. 456. 

[a] Wlastration.—Where the de- 
fense is fraud in the sale of real es- 
tate, and defendant testifies that he 
wanted to look over the property, but 
that one of the plaintiffs insisted that 
the agreement must be signed at once, 
a remark of the court in admitting the 
testimony that the urgency of the 
sellers in trying to push the bargain 
to completion without giving the buy- 
ers a chance to look at the property 
was a circumstance entitled to con- 
sideration is not open to exception. 
Silverman v. Rothfarb, 142 N.H. 152, 
247 Mass. 456. 

59. Foley v. Hornung, 169 P. 705, 
35 Cal.App. 304. 

60. M. Jones & Co. v. Bank of 
Horatio, 143 S.W. 1060, 102 Ark. 302. 

61. E. Matthews & Son vy. Rich- 
ards, 91 S.E. 914, 19 Ga.App. 489. 

62. Caddo Central Oil & Refining 
Corporation v. Boatright & Cheesman, 
251 S.W. 874, 159 Ark. 305; Jones v. 
Pope, 67 S.E. 280, 7 Ga.App. 538; L. 
B. Menefee Lumber Co. v. MacDonald, 
260 P. 444, 122 Or. 579. 

63. Woodruff v. Bowers, 140 S.B. 
844, 165 Ga. 408; Drake v. McGee, 161 
N.W. 84, 178 Iowa 1345; Mackin v. 
Racttersony, 112 eA Ws858 270) Pat LON. 
See Hill v. Montgomery, 56 N.B. 320, 
184 Ill. 220 (holding that remarks of 
the court, excluding irrelevant evyi- 
dence, which characterized it as 
“stuff” and “thrash” do not constitute 
prejudicial error); Crowell v. Mc- 
Goon, 76 N.W. 672, 106 Iowa 266 (hold- 
ing that, where persistent efforts are 
being made, over objection, to intro- 


duce irrelevant matter, it is not er- 
ror for the judge to say that the mat- 
ter being inquired about makes no 
difference, and that no further ques- 
tions shall be asked about it). 

64 Leverett v. Nunn, 115 S.E. 906, 
154 Ga. 877; Herrington v. Herring- 
ton, 155 S.E. 51, 42 Ga.App. 126; New- 
comb Hotel Co. v. Corbett, 108 S.E. 
309,°27 Ga.App. 865; Knickerbocker 
Ice Co. v. Pennsylvania R. Co., 97 A. 
1051, 253 Pa. 54; Johnson v. Atlantic 
Coast Line R. Co., 140 S.B. 443, 142 
S.C. 125; In re City of Seattle, 100 P. 
330, 52 Wash. 226; Manhattan Bldg. 
oo v. Seattle, 100 P. 330, 52 Wash. 

65. Brown v. Lemon Cove Ditch 
Co.; WP. 705, 36 CaliApp!, 94. 

66. Columbia-Knickerbocker Trust 
Co. v. Abbot, 247 BF. 833; 160 €.C.A. 55 
[eert den 39 S.Ct. 6, 248 U.S. 558, 63 
L.Ed. 420]. 

67. Hogge v. Salt Lake & O. Ry. 
Co., 153 RP: 585, 47 Wtah 266. 


68. Sheffield v. Beckwith, 96 A. 316, 
90 Conn. 93. 
69. Carter v. Younger, 185 S.W. 


435, 123 Ark. 266. 

[a] Presumption that competent 
evidence is meant.—Where the court 
states that if particular evidence is 
introduced the other party will be 
permitted to introduce evidence to re- 
but or explain it, it is to be presumed 
that such proof will be permitted by 
the court to be made by competent 
evidence only. Carter v. Younger, 185 
S.W. 435, 123 Ark. 266. 


70. Winslow v. Glendale Light & 
Power Co., 107 P..1020, 12 Cal.App. 
530. 

“yl. Durrett v. McWhorter, 129 S.B. 


870, 161 Ga. 179; Smith v. Board of 
Com’rs of Lexington, 97 S.E. 378, 176 
N.C. 466. See General Motors Ac- 
ceptance Corporation v. Chestnut, 155 
S.E. 231, 158 S.C. 42 (holding that no 
error was committed where the judge, 
in excluding testimony as to the 
execution of a document where the 
witness had not seen it executed and 
could not testify as to the handwrit- 
ing, remarked ‘‘You will have to prove 
it by some one who knows it’’). 

72. Osborne v. Galusha, 254 P, 
1086, 143 Wash. 127. 

73. Reinhart v. Miller, 22 Ga. 402, 
68 Am.D. 506; Louisville & N. R. Co. 
v. Rogers, 94 S.E. 321, 21 Ga.App. 324; 
Redwine Bros. v. Street, 89 S.E. 163, 
18 Ga.App. 77; Brooks v. Griffin, 73 
S.E. 752, 10 Ga.App. 497; Realty Co. 
v. Ellis, 61 S.H. 882, 4 Ga.App. 402. 


Comments as to what witness has 
said or what evidence has been intro- 
duced in general see infra § 100. 

74 May v. Sorrell, 111 S:E. 810; 
153 Ga. 47; A. P. Nolan Grading & 
Construction Co. vy. Schilling, (Mo. 
App.) 293 S.W. 79; Bank of Gresham 
v. Walch, 147 P. 534, 76 Or. 272; Na- 
tional Tire & Rubber Co. v. Hoover, 
122 S.H. 858, 128 S.C. 344; Lyles v. 
Western Union Telegraph Co., 65 S.E. 
832, 84 S.C. 1, 187 Am.S.R. 829; Willis 
v. Western Union Tel. Co., 53 S.E. 639, 
K37SC.. SO 

75. Miller v. Richieri, 155 A. 468, 9 
N.J.Mise. 710. * 

76. Brown v. Mitts, 153 N.W. 714, 
187 Mich. 469. 

77. Prescott.v. Fletcher, 65 S.E. 
877, 133 Ga. 404; Hayslip v. Great 
American Life Ins. Co., 210 P. 188, 112 
Kan. 189; Albin v. City of Seattle, 227 
P. 322, 180 Wash. 342. 

78. Deyo v. Detroit Creamery Co., 
241 N.W. 244, 257 Mich. 77. 

79. Price v. Northern Electric Co., 
142.P) 91,168: Cali l%3; Nixonm.uCity 
of Chicago, 212 Ill.App. 365; Sotebier 
v. St. Louis Transit Co., 102 S.W. 651, 
203 Mo. 702. And see cases infra 
notes 80, 81. 

[a] Thus the statement of the 
court, on refusing a motion to strike 
out the testimony of a witness, that 
“the jury will determine what weight 
is to be given this testimony,” is 
proper, this not being a comment on 
the testimony, but the statement of 
a reason for not striking it out. Sote- 
bier v. St. Louis Transit Co., 102 S.W. 
651, 2038 Mo. 702. ; 

80. Nixon v. City of Chicago, 212 
Tll.App. 3865; Stratton v. Nafziger 
Baking Co., (Mo.App.) 237 S.W. 538. 

[a] “Wery responsive.’ — Where 
the answer of a witness to a question 
asked him is objected to as unre- 
sponsive, the observation of the judge, 
in denying the motion to strike the 
answer, that “It is very responsive, 
I think,’ is not objectionable as a 
comment on the weight of the testi- 
mony. Stratton v. Nafziger Baking 
Co., (Mo.App.) 237 S.W. 538. 

81. Nelson v. Foster, 66 Mo. 381. 

82. Pennsylvania Co. y. Conlan, 
LOD TI). 93. 

83. Higin, J. & E. Ry. Co. v. Law- 
lor, 132 Ill.App. 280 [aff 82 N.E. 407, 
229 Ill. 621]; Vahey v. Boston Elevat- 
ed Ry. Co., 111 N.E. 40, 222 Mass. 374. 

84 D. H. Fleming & Son v. Pul- 
len, (Tex.Civ.App.) 97 S.W. 109. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cmngrrag ieees: 
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~ §§ 99-101] 


rules of evidence, of receiving the matter present- 
ed;*° and in announcing his ruling the judge should 
take care to say nothing in the presence and hear- 
ing of the jury which may indicate favor or dis- 
favor toward either party,’® or his view on the 
merits of a question involved in the ease,*? and 
not to use language indicating approval or disparage- 
ment of any “evidence in the ease.8§ 
which assumes a fact in dispute in the action is 


improper.S® Where no objection 


admission of evidence, it is not proper for the court 
to make any statement or comment upon its pro- 
priety or admissibility,®® except as, of his own mo- 
tion, he excludes clearly improper evidence.®1 

[§ 100] (2) What Evidence Has Been Adduced. 
A comment by the judge presiding at the trial of 
a case, in the jury’s presence and hearing, as to 


85. Peterson v. 
Peak Gold Mining 
Nev. 117. 

86. Peterson v. Pittsburg Silver 
Peak Gold Mining Co., supra. 

87. Peterson v. Pittsburg Silver 
Peak Gold Mining Co., supra. 

Comments disclosing opinion or bias 
of judge in general see supra § 98. 

88. Louisville & N. R. Co. v. Rog- 
ers, 94 S.E. 321, 21 Ga.App. 324. 

s9. Richey v. Robertson, 169 P. 
99) °86 Or: 525. 

90. Mahaney v. Kansas City, Clay 
County & St. Joseph Auto Transit Co., 
(Mo.) 46 S.W.(2d) 817; Houston & T. 


Pittsburg Silver 
Cogs 4Oers bio h 37 


43, RK. Co. -v. Shapard,-118 S°w. 596; 
54 Tex.Civ.Apn. 596. 
91. Exclusion of evidence on 


court’s ow motion see infra § 245. 
92. Ariz.—Nardelli v. T. C. Trip- 

lett Bldg. Co., 298 P. 402, 38 Ariz. 168. 
Ark.—Lisko v. Uhren, 196 S.W. 816, 


130 Ark. 111. 
: ‘ kton Electric 
RCO. .tpo be. (2.171 Cal. 401, Ann: 


Cas.1918B 408. 

Ga.—Morgan vy. Coleman, 77 S.E. 
579, 139 Ga. 459; Campbell v. Dysard 
Const. Co., 149 S.H. 713, 40 Ga.App. 
328; Chattahoechee Valley Ry. Co. v. 
Bass, 70 S.E. 683, 9 Ga.App. 83; Cork- 
aro Sperling, 68 S.E. 557, 8 Ga.App. 


sIowa.—In re Walker’s Will, 128 N. 
W. 386, 152 Iowa 154; Bruggeman v. 
Illinois Cent. R. Co., 123 N.W. 1007, 
147 Iowa 187, Ann.Cas.1912B 876. 

Ky.—Louisville & N. R. Co. v. Lou- 
isville Provision Co., 279 S.W. 1100, 
212 Ky. 709. 

Mich.—Grand Rapids Electric R. 


Co. v. Rindge Bldg., 202 N.W. 916, 
230 Mich. 57. 
Mo.—Goyette Vv. St. Louis-San 


Francisco Ry. Co., 37 S.W.(2d) 552. 
Compare Kaiser v. Jaccard, (App.) 52 
S.W.(2d) 18 (helding that such a com- 
ment or remark does not necessarily 
constitute prejudicial error, but 
pointing out that the court is tread- 
ing on very dangerous ground in un- 
dertaking to comment in the presence 
of the jury upon what previous tes- 
timony has been, that being a matter 
for the jury, and not the court, to de- 
termine). 

Mont.—Rea v. Alfalfa Products Co., 
161 P. 708, 53 Mont. 90. 

Ohio.—Marien Development Co. vy. 
Bruce, 177 N.E. 471, 39 @hioApp. 253. 

§$.C.—_-Sanders  v. Commonwealth 
Lite Ins. Co. of Kentucky, 132 S.E. 
828, 134 S.C. 435, 

Tex.—Jaffe v. Deckard, (Civ.App.) 
261 S.W. 390; The Oriental v. Bar- 


clay, 41 S.W. 117, 16 Tex.Civ.App. 193. 
Va.—Norfolk, eta, Tract. Co. v. 
O'Neill, 64 S.E. 948, 109 Va. 670. 
Wash.—Schneidmiller v. Tacoma 
Ry: & Power Co., 227 P. 853, 130 
Wash. 415. 
Wis.—Olson v. Solverson, 38 N.W. 


329,) 71) Wiss 663. 

[a] Rule applied.—(1) A remark 
by the judge in ruling on questions 
assuming a state of facts that such 
was not the testimony is not improp- 
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So a remark 


is made to the 
his testimony.®® 


witness ;°7 


er aS a comment on the evidence. 
Rea v. Alfalfa Products Co., 161 P. 
708, 538 Mont. 90. (2) A remark, in 
admitting certain evidence, that the 
fact has already been testified to, and 


that the prior evidence is uncontra-’ 


dicted, is not objectionable as a com- 
ment on the evidence tending to in- 
fluence the jury. The Oriental v. 
Barelay, 41 S.W. 117, 16 Tex.Civ.App. 
1938. (3) It is not error for the court 
to state that it appears in evidence 
that defendant is not a poor man, 
where such is the undisputed fact, 
and defendant has testified, in his 
own behalf, that he was probably 
worth between five and six thousand 
dollars. Olson v.:Solverson, 38 N.W. 
329, 71 Wis. 663. 

Comments as to weight or sufficien- 
cy of evidence see infra §§ 102-104. 

Referring to or reciting prior tes- 
timony in ruling on admission or ex- 
clusion of evidence see supra § 99. 

93. Rose v. Kansas City, 102 S.W. 
578, 125 Mo.App. 231; McLaughlin v. 
Syracuse Rapid Transit Co., 101 N.Y. 
S. 196, 115 App.Div. 774; Texas, ete., 
Lumber Co. v. Rose, (Tex.Civ.App.) 
103. S.W. 444. 

Erroneous comment that no evi- 
dence has been introduced in support 
of contention see supra § 102. 

94. Pennsylvania R. Co. v. Gavin, 
234 Ill.App. 28; Dean v. Charleston 
& W. CG. Ry: Co., 129 S.E: 833, 132.8.C. 


476. 

95. Weaver v. Murray, 128 N.W. 
1088, 163 Mich. 660. 

98. Intimation in instructions of 
opinion as to credibility see infra § 


471. 
63 So. 


97. Ala.—Rogers 
530, 184 Ala. 506. 

Cal.—MeMinn v. Whelan, 27 Cal. 
300; Ward v. De Martini, 292 P. 192, 
108 Cal, App. 745; Abbott v. Coronado 
Beach Co., 203 P. 145, 55 Cal.App. 179. 

Conn. —Barlow Bros. Co. v. Parsons, 
49 A. 205, 73 Conn. 696. 
gp-C-—Ruppert Va Wolfi24) App-Dicy 
556. 

Fla.—Roberson v. State, 24 So. 474, 


40 Fla. 509. 

xa.—Morrison v. Dickey, 46 S.E. 
863, 119 Ga. 698; Alexander v. State, 
40 S.E. 281, 114 Ga. 266; Hudson v. 
Hudson, 16 S.H. 349, 90 Ga. 581. 

Ill.—Foster v. Shepherd, 101 N.E. 
411, 258 Ill. 164, 45 L.R.A.N.S. 167, 
Ann.Cas.1914B 572 [rev 164 Ill. App. 
199]; Elgin, J. & B. Ry. Co. v. Lawlor, 
82 NH. 407, 229 Ill. 621 [aff 132 Ill. 
App. 280]; Merritt v. Bush, 122 Ill. 
App. 189; ‘Chicago City R. Co. v. Wall, 
93) TL App. 411; Swenson v. Erickson, 
90 Ill.App. 358; Kane y. Kinnare, 69 
Ill.App. 81. 

Ind.—Kintner v. State, 45 Ind. 175. 

Iowa.—Hdwards v. Cedar Rapids, 
116 N.W. 323, 138 Iowa 421; Shakman 
v. Potter, 66 N.W. 1045, 98 Iowa 61. 

Kan.—State v. Hughes, 5 P. 381, 33 
Kany 2se 

Mich.—Haynes v. Hillsdale, CAG RING 
W. 466, 113: Mich. 44; Raymond vy. 
Woolfenden, 58 N.W. 41, 99 Mich. 165; 
McDuff v. Detroit Evening Journal 


v. Smith, 
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what a witness has said, or of what facts evidence 
has been introduced, where the comment is made 
merely as a statement of the judge’s understanding 
of what has taken place at the trial, is not objec- 
tionable as an expression of opinion on such evi- 
dence,®* except where it is inaccurate or incorrect,?* 
and even then it 1s not prejudicial if not such as to 
be calculated to influence the jury.®* 
a question or inquiry by the judge as to what a wit- 
ness has said is not an expression of opinion on 


fortiori, 


[§ 101] (8) Credibility cf Witness or Evidence.°® 
It is improper for the judge presiding at the trial 
of an action to express or indicate, directly or indi- 
rectly, to the jury or in their presence and hearing, 
any opinion as to the credibility of evidence or a 
but a casual remark not calculated to 


Co., 47 N.W. 671, 84 Mich. 1, 22 Am. 
San Oise 
Minn.—City of Minneapolis v. Can- 
terbury, 142 N.W. 812, 122 Minn. 301, 
48 L.R.A.N.S. 842, Ann.Cas.1914D 804. 
Mo.—Wair v. American Car & 
Foundry Co. (App. 92385 "Saws. 2555 
McElwain v. Dunham, (App.) 221 S. 
W. 773; Landers v. Quincy, etc., R. 
Co., One S.W. 543, 134 Mo.App. 80. 
Y.—Powers v. New York Head- 


quarters Knights of Columbus, 146 
N.Y. me 193% 
N.C.—Chance v. Ice & Coal Co., 82 


S.E. 845, 166 N.C. 495; Park v. Exum, 
12) 8S... 309;-156 WN.C..228. 

Ohio.—Hazen v. Morrison & Snod- 
erass iCo., 33. OhioCin Cty blonde ue 
OhioCir.Ct.N.S. 4838, 486 [cit Cyc]. 

Okl.—Settle v. Crawford, 9 P.(2d) 
88, 155 Okl. 291; Sawyer v. Brown, 
236 P. 404, 108 Okl. 265; Newkirk v. 
Dimmers, 87 P. 603, 17 Okl. 525. 

S.C.—Lorick & Lowrance v. Julius 
H. Walker & Co., 145 S.E. 33, 147 S.C. - 
178; Sumter Trust Co. v. Holman, 
132 S.E. 811, 134 S:C. 412. 

Tenn.—Graham v. McReynolds, 
S.W. 272, 90 Tenn. 673. 

Tex.—vU. S. Fidelity & Guaranty Co. 
courts shall not charge juries with 
306 [aff 283 S.W. 135, 115 Tex. 404]; 
Riddle v. Riddle, (Civ.App.) 62 S.W. 
970; Smith v. Dunman, 29 S.W. 432, 
9."Tex:CiviApp, 319: 

Wash.—Kluge v. Northern Pacific 
Ry. Co., 9 P.(2d) 74, 167 Wash. 294. 

W.Va.—Dye v. Rathbone, 135 S.E. 
274, 102 W.Va. 386. 

Wis.—Davis v. Dregne, 97 N.W. 512, 


18 


,120 Wis. 63. 


But see Partelow v. Newton & B. 
St. Ry. Co., 81 N.E. 894, 196 Mass. 24 
(holding that under the ancient prac- 
tice prevailing in that state, under 
which a judge might comment on the 
evidence, he may comment on the 
credibility of a witness or of evi- 
dence, unless restricted by statute; 
and that a statute providing that “the 
courts shall not charge juries with 
respect to matters of fact’? does not 
apply to remarks made not in the 
eourse of the charge, but to counsel, 
although in the presence and hearing 
of the jury). 

[a] Remark that judge would or 
would not believe witness.—(1) A re- 
mark by the judge that he would be- 


j; lieve the testimony of a particular 


witness aS against five witnesses 
called by the other side is prejudicial 


error. Powers v. New York Head- 
quarters Knights of Columbus, 146 
N.Y.S. 1938. (2) The remark of tte 


court on objection to the character of 
the cross-examination of a physician, 
“TJ think the doctor has given a very 
fair and unbiased statement of the 
condition he found this patient in,” 
is prejudicial error. HMdwards vy. Ce- 
dar Rapids, 116 N.W. 323, 138 Iowa 
421. (3) A remark by the trial judge 
while a negro witness is being ex- 
amined that he ‘“wouldn’t believe a 
nigger any quicker than a pink-eyed 
rabbit” is highly improper, and pal- 
pably exceeds the limits of judicial 
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influence the jury is ordinarily not ground for ob- 
jection as a comment on the credibility of evidence 


or a witness.?® 


[§ 102] (4) Weight or Sufficiency of Evidence®® 
It is improper for the judge 


—(a) In General. 


discretion. Rogers v. Smith, 63 So. 
530, 184 Ala. 506. 

lb] Suggesting testimony is man- 
ufactured.—(1) A remark by the 
judge, while a witness is testifying, 
that “It is not permissible to manu- 
facture anything in the case, either 
by the party himself or by some one 
else,” is improper as casting doubt 
on the credibility of the witness. 
Foster v. Shepherd, 101 N.E. 411, 258 
Tih 164, 45. DSRSAN.S. 167, Ann:Cas- 
1914B 572 [rev 164 Ill App. 199]. €2) 
Where during the examination of a 
witness the court, referring to the 
witness, remarked, ‘Evidently, sir, 
this man is making his evidence out 
ef whole cloth,’ such remark was 
ealeulated to discredit the witness, 
and was prejudicial error. Swenson 
v. Erickson, 90 Ill.App. 358. 

[ec] Intimating that witness has 
probably been mistaken in his testi- 
mony is erroneous. Smith v. Dun- 
man, 29 S.W. 432, 9 Tex.Civ.App. 319. 

[d] Statement that testimony is 
hearsay or conjecture—Remarks of 
the trial judge that a witness is tell- 
ing hearsay, or that his testimony 
is hearsay rather than matter of his 
personal knowledge, is error where 
the witness is apparently speaking 
from personal knowledge. Lorick & 
Lowrance v. Julius H. Walker & Co., 
145 S.B..33, 147. 8.C. 178. 

[e] Comments as to respectahbil- 
ity of witness.—It is error for the 
court to express an opinion that a 
witness is reputable or a person of 
respectability. McMinn vy. Whelan, 
27 Cal. 300; Ward v. De Martini, 292 
P. 192, 108 Cal.App. 745. 

{f] Comment that witness is. “too 
smart.”—Where a witness answering 
a question also answers a previous 
question which has been withdrawn, 
a remark of the judge, in striking 
such answer, that the witness is ‘too 
smart,” is undeserved, and prejudicial 
as reflecting on his eredibility. 
Chance v. Iee & Coal Co., 82 S.EK. 845, 
166 N.C. 495. 

[g] Statement that verdict for 
one party would not be allowed to 
stand.—Where the question at issue 
in an action turns upon the credibil- 
ity of plaintiff's witnesses, it is er- 
ror for the judge to remark, in the 
hearing of the jury, that he would 
not allow a verdict for defendant to 
stand. Park v. Exum, 72 S.B. 309, 156 
N.C. 228. 

[h] Reason fer rule is that words 
or conduct of the trial judge may on 
the one hand support the character 
or testimony of a witness, or on the 
othér may destroy the same, in the 
estimation of the jury; and thus his 
personal and official influence is ex- 
erted to the unfair advantage of one 
of the parties, with a corresponding 
detriment to the cause of the ‘other. 
MeMinn v. Whelan, 27 Cal. 300; Ha- 
zen v. Morrison & Snodgrass Co., 33 
OhioCir.Ct. 512, 515, 14 OhioCir.Ct.N. 
S. 483, 486 [cit Cyc]. 


98. Ark.—Cotton Bros. v. Kemper- 
Fair Milling Co., 215 S.W. 705, 144 
Ark. 641. 

Ga,—Sterchi Furniture Co. v. 


O’Ne#ll, 139 S.BH. 825, 87 Ga.App. 265. 
lll. Elgin, J. & E. Ry. Co. v. Law- 

Jor, 82 N.H. 407, 229 Ill. 621 [aff 132 

Ill.App. 280]. B 

Kan.—Fowler v. Shaw, 240 P. 970, 
119 Kan. 576. 

Mo.—Grubbs v. Kansas City Public 
Service Co., 45 S.W.(2d) 71; Ganz v. 
Metropolitan St. R. Co., 220 S.W. 490. 

S.C.—Deas v. Charleston & W. C. 
Evan COmelag Ssh ood wilow S.C. 04uo. 

Tex.—American Nat. Ins. Co. v. 
Nussbaum, (Civ.App.) 230 S.W. 1102. 

Vt.—Bonazzi v. Fortney, 110 A. 433, 
94 Vt. 263. 
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PASTE 
Healy, 192 P. 


Wash.—Chapman vy. Rose, iP? 
708, 135 Wash. 248. 
Wyo.—Kendrick vy. 
601, 27 Wyo. 123. 
[a] Remarks held unobjectiona- 
ble.—(1) Where counsel examining a 
witness directs him to answer yes 
or no and not argue, a remark by the 
court that there is nothing wrong 
with the testimony of the witness or 
his conduct is clearly not to be un- 
derstood as vouching for the credi- 
bility of the testimony, and is not 
open to objection as such. Grubbs v. 
Kansas City Public Service Co., (Mo.) 
45 S.W.(2d) 71. (2) Where a witness 
becomes confused in giving his testi- 
mony, a query by the court as fo 
whether he is certain about the mat- 
ter to which he is testifying, and the 
suggestion that it seems incredible, 
is not objectionable, where the wit- 
ness upon reflection finds that he is 
mistaken and corrects his statement. 
Elgin, J. & E. Ry. Co. v. Lawlor, 82 
N.HK. 407, 229 Ill. 621 [aff 132 Ill.App. 
280]. (8) A remark by the judge, on 
defendant’s objection that its witness 
was being unfairly treated during 
cross-examination, that “I think the 
witness is taking care of himself; let 
us proceed with the testimony,” is 
not an expression of opinion as to 
credibility of witness or weight to be 
given his testimony, but merely an 
opinion that the witness is not being 
imposed on. Cotton Bros. v. Kemper- 
Fair Milling Co., 215 S.W. 705, 144 
Ark. 641. (4) The action of the judge 
in stating to a witness, during his 
examination, “You can answer that 


| ‘yes’ or ‘no,’ and quit trying to make 


these ‘speeches,’ does not constitute 
error as reflecting on the veracity or 
integrity of the witness. Ganz v. 
Metropolitan St. R. Co., (Mo.) 220 S. 
W. 490. (5) Where counsel is ques- 
tioning a witness for the declared 
purpose of laying a ground for per- 
jury charges against him if he tes- 
tifies falsely, a remark of the court, 
in overruling an objection, that he 
does not mean a reflection on the wit- 
ness, but that when a witness does 
not tell the truth as to a material 
fact the ground is laid for a perjury 
charge, is not erroneous or prejudi- 
cial. Fowler v. Shaw, 240 P. 970, 119 
Kan. 576. (6) Where, in an action 
for personal injuries, defendant’s 
counsel, cross-examining  plaintiff’s 
witness, asks her whether she means 
for the jury to believe her story, a 
remark by the judge, upon plaintiff's 
counsel objecting to the manner of 
cross-examination, that he does not 
believe in such manner of examina- 
tion, and does not approve of it, is 
not objectionable, or if objectionable 
is so trivial as not to be ground for 
reversal. American Nat. Ins. Co. v. 
Nussbaum, (Tex.Civ.App.) 230 S.W. 
1102. (7) Where a witness makes un- 
responsive and insulting answers to 
questions of counsel, statements by 
the court that “This is no vaudeville 
show,” and that “The court is in- 
censed with the attitude of the wit- 
ness,” are not objectionable as com- 
ments on the credibility of the wit- 
ness. Kendrick v. Healy, 192 P. 601, 
27 Wyo. 1238. (8) Where counsel, 
cross-examining a witness, asserts 
his right to ask a particular question 
on the ground that the witness is 
hostile, a statement by the court that 
the witness “has been very fair, 
frank, and open about his statements” 
amounts merely to a finding by the 
court that the witness is not hostile, 
and is not objectionable. Bonazzi vy. 
Fortney, 110 A. 439, 94 Vt. 268. (9) 
A statement by the judge that partic- 
ular evidence is admitted only for 
the purpose of impeaching certain 


presiding at a trial to indicate, by any comment 
or remark made in the presence and hearing of the 
jury, his opinion as to the weight or sufficiency of 
any evidence in the ease,! or as to what has or has 
not been established,? or the extent of the damages 


wa 


[§§ 101-102 


prior testimony is not objectionable 
as an expression of opinion that such 
testimony is false or is impeached by 
the evidence introduced. Sterchi Fur- 
niture Co. v. O’Neill, 139 S.E. 825, 37 
Ga.App. 265. (10) A comment by the 
judge, after a statement by counsel 
as to what a witness would testify, 
that “that is mighty quick speed. 
That is just a little more than three 
hours. I have made the trip myself 
and, every time I made it, it took 
over four hours,” is not objectionable 
as a comment indicating an opinion 
that the offered testimony is untrue. 
Dean v. Charleston & W. C. Ry. Co., 
129 S.B. 833, 132 S.C. 476. (11) A re- 
fusal to permit counsel to ask a wit- 
ness how much he has been paid.for 
his testimony, where there is noth- 
ing to warrant any such reflection 
upon him, is not objectionable as a 
comment on the witness’s testimony. 


Chapman: v.; Rose, 237 PRP. 708, 135 
Wash. 248 
99. Comment disclosing judge’s 


opinion on issue of fact in general 
see supra § 98. 


1. Cal.—Lusardi v. Prukop, 2 P. 
(2d) 870, 116 Cal.App. 506. 
Ga.—Jessup v. Gragg, 12 Ga. 261; 


Georgia Ry. & Electric Co. v. Baker, 
58 S.E. 88, 1 Ga.App. 832. 
Ill.—Deshler y. Beers, 32 Ill. 368, 
83 Am.D. 274. 
N.Y.—Falcone vy. National Casket 
Co., 180 N.Y.S. 455, 190 App.Div. 651; 
Fizichiello v. O’Brien, 197 N.Y.S. 250. 
N.C.—Greene v. Newsome, 113 S.E. 
569, 184 N.C, 77. 
Okl.—Folsom Morris Coal Mining 
Go. v. Sceott; 230 Px5i2) 1O7"ORRAI ise 
S.C.—Liquid Carbonic Co. v. Coeclin, 
159° S.EL 461,-161 _S:C. 40> Grizes= 
Paxton Shoe Co. v. A. Friedheim & 
Bro;, 131 S:H."620;, 133 S:Co 458: 
Tex.—Texas Employers’ Ins. Ass‘’n 
v. Adcock, (Civ.App.) 27 S.W.(2d) 363. 
See McDaniel v. Orr, (Commn.App.) 
33 S.W.(2d) °427 [rev reh (Commn. 
App.) 30 S.W.(2a) 489, and aff (Civ. 
App.) 30 S.W.(2d) 487] (holding that 
where one party had put one witness 
on the stand, and the other party had 
introduced two witnesses, a remark 
of the court that the number of wit- 
nesses is immaterial, and that the 
greater weight of testimeny deter- 
mines the issue, was prejudicial as a 
comment on the weight of the evi- 


dence); American Express Co. v. 
Chandler, (Commn.App.) 231 S.W. 
1085 [rev (Civ.App.) 215 S.W. 364] 


(holding improper a statement by the 
judge, in the trial of a personal in- 
jury action, that he saw no benefit 
in so much medical testimony as was 
being offered by defendant). 

W.Va.—Dye v. Rathbone, 135 S.E. 
274, 102 W.Va. 386; State Road Com- 
mission v. Young, 130 S.H. 478, 160 
W.Va. 394; Buckhannon & N. R. Co. 
v. Great Scott Coal & Coke Co., 83 S. 
BE. 1031, 75 W.Va. 423. 

See Stallings v. Bradshaw, 207 S. 
W. 435, 187 Ark. 34 (holding a ques- 
tion by the court to a party, as to 
whether he did not think that by his 
evidence he had proved himself out 
of court, was objectionable as an ex- 
pression of opinion on the weight of 
the evidence); Clear v. Van Blarcum, 
(Mo.App.) 241 S.W. 81 (holding that 
a remark by the court, in overruling 
a motion to strike testimony as a 
conclusion of the witness, that the 
testimony “showed for itself’ that 
the witness was telling what he had 
seen, was erroneous aS a comment 
on the evidence). 

2. Weeks v. Reliance Fertilizer Co., 
93 S.E. 152, 20 Ga.App. 498; William- 
son vy. Grand Trunk Western Ry. Co., 
159 Ill.App. 448. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for which recovery is sought,? or to state that par- 
ticular facts have been proved, where they are in 
dispute,* or that there is no evidence in support of 
a contention, where evidence has in fact been intro- 
Casual remarks, however, as to evidence, 
not calculated to have the effect of impressing the 


dueed.® 


jury with the court’s view of its 


ciency, are ordinarily not fatal,® even though they 
relate to whether a ease has been made out™ or a 
prima facie showing made,* or whether particular 
evidence would warrant submitting an issue to the 
jury® or support a finding;!° and mere rulings on 


motions or objections which turn 


tion whether there is any proof, or sufficient proof, 
in the case do not constitute an improper intima- 


3. Dye v. Rathbone, 135 S.E. 274, 
102 W.Va. 386; State Road Commis- 
sion v. Young, 130 S.E. 478, 100 W.Va. 
394. 

4. Ficken v. Atlanta, 41 S.E. 58, 
114 Ga. 970; Folsom Morris Coal Min- 
Ae Co. vw: Scott, -231,P.. 512,107 Okl. 

i 


5. Coldren v. Le Gore, 91, N.W. 
1066, 118 Iowa 212; Mayor and City 
Council of Nashville v. Patton, 2 


Tenn.Civ.App. 515; Patten v. Auburn, 
84 P. 594, 41 Wash. 644. 
6. Ariz.mWiser v. Copeland, 203 P. 


565,20 Ariz. 325. 

Cal.—Bartolini v. Andrioli, (App.) 
11 P.(2d) 66; Feder v. Bryson, 295 P. 
546, T11 Cal.App. 448. 

Ga.—BElliott v. Gary, 112 S.F. 900, 
153 Ga. 665; Saunders v. McMullian 
Ba feidaon, 131 -S:E-115, 34 Ga.App: 
fod. 

Ill.—Deshler v. 32 Ill. 368, 
3 Am.D. 274. 

Iowa.—Fritz v. 
Wlevator Co., 114 N.W. 193, 136 Iowa 
699. 

Mo.—Whitley v. Stein, (App.) 34 S. 
W.(2d) 998. 

Pa.—Wilson 
Dressed Beef Co., 


Beers, 


Vv. Consolidated 
145 Al 8h, 295, Pa. 


168; Dravo Contracting Co. v. James, 
tees & Sons Co., 140 A. 148, 291 Pa. 
387. 


S.C.—Dimery v. Bennettsville & C. 
FOO he, aE Sie GO eres OUr 

Tex.—Texas Co. v. Burkett, (Ciy. 
App.) 255 S.W. 763 [aff 296 S.W. 273, 
117 Tex. 16) 54 A.L.R. 1897); Hous- 
ton & T. ©. R: Co. v. Shapard, 118 S. 
W. 596, 54 Tex.Civ.App. 596; Kaack 
waStantons 112 “S.W. v0e,,p) Tex.Civ. 
App. 495. 

And see cases infra notes 7-10. 

[a] Remarks held unobjectiona- 
ble.—(1) Where counsel is pressing a 
witness for an explanation of what 
he eant by certain testimony, and 
the Witness finally appeals to the 
court, a remark by the judge that he 
thinks “the explanation is satisfac- 
tory” is not a prejudicial comment 
on the evidence. Saunders v. McMul- 
lian & Hudson, 131 S.E. 115, 34 Ga. 
App. 758. (2) A remark of the judge, 
in ruling on evidence, that “I think 
that this evidence under the whole 
record now dischosed is proper,” is 
not prejudicial as a remark on the 
weight of the evidence. Fritz v. 
Chicago Grain & Elevator Co., 114 N. 
W. 193, 186. Iowa 699. (3) A remark 
by the court, on an objection being 
made to the testimony of a witness, 
that “I think he may state” whether 
a particular person was sane or In- 
sane is not an expression of the 
court’s opinion as to whether the wit- 
ness could determine as to the sound- 
ness of such person’s mind, but mere- 
ly a ruling that he had shown himself 


qualified to express an opindon. 
Kaack v. Stanton, 112 S.W. 702, 51 
Tex.Civ.App. 495. (4) A chancellor’s 
remark: “You ‘may prove _ that, 


though it may do you no good,” is not 
an opinion expressed as to the weight 
of the evidence, where an objection 
to the introduction of the evidence, 
showing that a person who was a 
party to a transaction out of which 
the suit has grown was at a time pri- 


Chicago Grain &. 
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weight or suffi- | the evidence.? 


lar Evidence. 
upon the ques- 


or to the transaction a director of the] 180. 


bank sought to be held liable. Conti- 
nental Nat. Bank v. First Nat. Bank, 
1 Tenn.Ch.App. 449. (5) A statement 
by the judge that certain records con- 
Stitute a prima facie showing of the 
matters which they contain is not 
objectionable as a comment on the 
evidence. Whitley v. Stein, (Mo. 
App.) 34 S.W.(2d) 998. (6) In an ac- 
tion involving the question whether 
defendant was given an option by pa- 
rol to extend a written contract, and 
whether he had exercised such op- 
tion, a remark of the court, on de- 
fendant’s objection to certain testi- 
mony, that “it was all embodied in 
one contract and was to be exercised 
later’ is not prejudicial error, where 
made merely as the court’s state- 
ment of his understanding of plain- 
tiff's contention, and not aS a com- 
ment on the evidence. Texas Co. v. 
Burkett, (Tex.Civ.App.) 255 S.W. 763 
[aft 296 (SiW.. 278) Vivi Tex, 164) 54 “A. 
TR SS]. (7) A remark of the 
judge that if the jury believe plain- 
tiff’s evidence they will probably con- 
clude that defendant was negligent is 
not erroneous aS a comment on the 
evidence, particularly where plain- 
tiffs case was plain, and where it 
was followed by the further remark 
that if the jury believed defendant’s 
evidence they would allow no recov- 
ery. Wilson v. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168. (8) 
A statement that the receipt by a 
party of monthly statements, and the 
retention thereof, is a circumstance 
for the jury to consider as tending to 
show their accuracy is not objection- 
able. Dravo Contracting Co. v. James 
Rees & Sons Co., 140 A. 148, 291 Pa. 
387. (9) A remark that the judge 
does not think a question asked a wit- 
ness is proper, meaning he does not 
think the evidence sought is admis- 
sible, is not improper as a comment 
on the weight of the evidence, but 
merely on its admissibility. Houston 
&) De OAR CO. SHAD AEOi Ll Sls Ve 
596, 54 Tex.Civ.App. 596. (10) An ad- 
monition to counsel not to keep inter- 
rupting counsel by making objections 
to his argument on the facts of the 
case is not objectionable as a com- 
ment on the-evidence, where the ob- 
jections are merely general and not 
specific. Wiser v. Copeland, 203 P. 
565, 23 Ariz. 325. (11) A query by the 
judge as to the utility of cross-ex- 
amining a witness, and a statement 
of what the witness has said on direct 
examination, is not objectionable as 
a comment on the weight of the evi- 
dence. Feder v. Bryson, 295 P. 546, 
111 Cal.App. 448. (12) Where coun- 
sel, cross-examining a witness, is en- 
gaged in laying a foundation for a 
contradiction, a comment by the court 
to counsel that the answer then given 
by the witness is more favorable to 
counsel’s side than was the answer 
given on direct examination is not 
objectionable as an improper com- 
ment on the evidence, but amounts to 
a suggestion to counsel that there is 
no use in proceeding further in lay- 
ing the foundation for contradicting 
the witness. Dimery_v. Bennetts- 
ville & C. R. Co., 78 S.E. 877, 95 S.C. 
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tion to the jury of the court’s opinion as to the 
weight or sufficiency of the evidence.'4 
referring to a disputed fact in hypothetical terms, 
or in a manner definitely indicating that the judge 
has no opinion on the question, is not objection- 
able as a comment on the weight or sufficiency of 


A comment 


A remark that counsel have gone 


beyond the scope of legitimate examination or cross- 
examination of witnesses is not improper as a com- 
ment on the testimony elicited.*® 

[§ 103] (b) Emphasizing or Minimizing Particu- 
The judge presiding at a trial should 
make no remark or comment in the presence and 
hearing of the jury which tends to emphasize'* or 
minimize!® the value, weight, or effect of evidence 


(13) A correct comment by the 
court that a witness seems hardly 
positive about anything, and a sug- 
gestion that counsel finish with him 
as soon as possible, are not remarks 
or comments going to the weight of 
the evidence, nor objectionable as 
such. Bartolini v. Andrioli, (Cal. 
App.) 11 P.(2d) 66. 

7. Deshler v. Beers, 32 Ill. 368, 83 
Am.D. 274; Alexander v. Richmond 
ae Works, 98 S.E.° 312, 177 N.C 


Remarks in ruling on motion for: 
Directed verdict see supra § 
Dismissal or nonsuit see supra § 95. 

8 Reed v. Clark, 47 Cal. 194. 

[a] Prima facie showing of facts 
necessary to make evidence admissi- 
ble.—Where the admissibility of par- 
ticular evidence depends upon wheth- 
er a preliminary fact has been proved, 
it is not prejudicial for the court to 
state to counsel, in admitting such 
evidence, that as the case then stands 
such preliminary fact has prima facie 
pee shown. Reed v. Clark, 47 Cal. 
9. Texas Cent. R. Co. v. Stewart, 20 
S.W. 962, 1 Tex.Civ.App. 642. 

1G. Nazionale v. Hutchinson, 152 
A. 579, 112 Conn. 686. 

11. Silent Automatic Sales Corpo- 
ration v. Stayton, 45 F.(2d) 471. 

12. Gilbert v. Glenn, 156 S.E. 325, 
INE), SiS ABE 

[a] Illustration.—Where the vital 
issue in a case is whether or not ex- 
ecutors have become trustees in re- 
spect of a particular fund, a remark 
of the judge referring to them as “ex- 
ecutors or trustees, whatever they 
were at that time,” cannot be con- 
sidered as calculated to convey to the 
jury any impression of the judge’s 
opinion on the issue. Gilbert v. 
Glenn, 156 S.E. 325, 159 S.C. 135. 

13. Goodson vy. Luce, (Mo.App.) 24 
S.W.(2a) 682. 

14. Hudson v. Hudson, 16 S.E. 349, 
90 Ga. 581; Mitchell v. Kennady, (Tex. 
Civ.App.) 238 S.W. 293; Alamo Iron 
Works v. Prado, (Tex.Civ.App.) 220 
S.W. 282. 

[a] Evidence held not improperly 
emphasized.—The act of the judge, 
while counsel is reading a deposition, 
in interrupting and asking that a part 
be read again, and thereafter in refer- 
ring Several times to such part, does 
not necessarily give it such undue 
prominence as to amount to prejudi- 
cial error. Mitchell v. Kennady, 
(Tex.Civ.App.) 238 S.W. 293. 


15. Ga.—Hudson v. Hudson, 16 S. 
BH. 349, 90 Ga. 581; West v. Black, 65 
Ga. 647. ‘ 


I1l.—Chicago City R. Co. v. Enroth, 
113 Ill.App. 285; Chicago Belt R. Co. 
v. Confrey, 111 Tll.App. 473 [aff 70 
N.E. -773, 209 Ill. 344]. 

Miss.—Sivley v. Sivley, 51 So. 457, 
96 Miss. 137. 

N.Y.—Hinhorn Frosch Co. v. Gans, 
156 N.Y.S. 606. 

Ohio. —P, Cy CG & St. lik) Cow. 
Burroughs, 6 Ohio S.&C.P. 527, 5 Ohio 
N.P. 12. 

Pa.—Chitwood vy. Philadelphia & R. 
Ry. Co., 109 A. 645, 266 Pa. 435. 


Tex.—Gorman v. Brazelton, (Civ. 
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strengthen the effect of expert testimony are im- 
The mere repetition by the judge, how- 
ever, of a witness’s answer to a question, for the 
benefit of counsel, is not objectionable as giving: it 


admitted. 


proper.'® 


undue emphasis.'* 


[§ 104] (c) Discrediting Witness or Evidence.'* 


App.) 168 S.W. 434; Thomson v. Kel- 
ley, (Civ.App.) 97 S.W. 326. 

Wash.—Schneider v. Great North- 
enn: RCo. 91. b6d,.47 Wiashsiao. 

[a] Characterizing evidence as too 
remote.—In a passenger’s action for 
injuries which defendant railroad 
company claimed were sustained in 
attempting to board the train from 
the wrong side after it was in motion, 
where it introduced evidence as to the 
finding, on the following morning, of 
flesh, a finger nail, and something hav- 
ing the appearance of blood on one of 
the rails, it was improper for the trial 
judge voluntarily to suggest that the 
evidence was too remote, thus mini- 
mizing it. Chitwood v. Philadelphia 
& R. Ry. Co., 109 A. 645, 266 Pa. 435. 

[b] Stating that evidence is worth 
little—(1) It is an improper remark 
on the weight of evidence which has 
been admitted to say of it that it does 
not amount to anything and has noth- 
ing to do with the issues. Sivley v. 
Sivley, 51 So. 457, 96 Miss. 137. (2) 
It is not proper for the court to com- 
ment that particular evidence in the 
case is entitled to no weight, or is 
not worth anything. Einhorn Frosch 
Go. v.. Gans, £56 gNRYaS;. 606) (3) “A 
remark by the judge in admitting 
evidence that he does not think it is 
very material, or entitled to much 
weight, but that the jury may con- 
sider it, is objectionable as a comment 
on the evidence. West v. Black, 
65 Ga. 647; Schneider v. Great North- 
ern Riv nO.) 9 980. P65.) 4h Wash. 
45. (4) It is error for the judge to 
say, of testimony giving the opinion 
of the witness as to the amount of 
damage to a farm, 
mony is not worth anything and that 
the jurors will decide the case ac- 
cording to their own knowledge. 
Gorman v. Brazelton (Tex.Civ.App.) 
168 S.W. 434. (5) A remark by the 
judge in the jury’s presence that in 
his opinion particular evidence is of 
the very least importance, if of any 
importance at all, is erroneous as a 
comment on the weight of the evi- 
dence. Thomson v. Kelley, (Tex.Civ. 
App.) 97 S.W. 326. (6) Where coun- 
sel on cross-examination is directing 
his questions to matters pertinent and 
material, a remark as follows: “It is 
just as important as it is to ask him 
what he had for breakfast,” is, in a 
close case, ground for reversal. Chi- 
cago City R. Co. v. Enroth, 113 Il. 
App. 285.7 

16. Ariz.—Middleton v. Green, 276 
P. 322, 35 Ariz, 205. 

Ill.—Chieago & A. R. Co. v. Du Bois, 
56 Ill.App. 181. 

Mich.—Sibert v. Detroit United Ry., 
164 Nee. 30,,298 Mich. si? 

Mo.—Thompson vy. Ish, 12 S.W. 510, 
99 Mo. 160, 17 Am S.R. 552. See 
Herndon v. City of Springfield, 119 
S.W. 467, 137 Mo.App. 513 (recogniz- 
ing the rule). 

Tex.—City of Ft. Worth v. Burton, 
(Civ.App.) 193 S.W. 228; Gorman, v. 


Brazelton, (Civ.App.) 168 S.W. 434. 
Compare Shaver v. United Parcel 
Service, 266 P. 606, 90 Cal.App. 764 


(holding that a remark of the judge 
that the jury need not accept the 
testimony given by an expert if it 
does not appeal to their sound judg- 
ment is not a comment on the weight 
of the evidence). 

[a] Defending testimony of expert 
witness.—A remark by the court, in 
the jury’s presence, that an expert 
witness who is testifying or has tes- 
tified would be guided by what he 
found on his investigation, and not 
by what counsel told him, is improper 
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that such testi- } 
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to weaken or 


any diserediting 
tion.?° 


as a comment on the evidence. Mid- 
dleton v. Green, 276 P. 322, 35 Ariz. 
205. 

[b] Indicating court attaches no 
importance to testimony.—Where the 
issue is the amount of damages re- 
sulting from partial flooding of land 
by the construction of a reservoir, 
and a real estate man is giving his 
estimate thereof, a remark by the 
judge tod counsel, in asking how many 
more such experts he expected to cali, 
that the judge does not “intend to 
have the whole real exchange” of the 
city testifying in the case is reason- 
ably calculated to cause the jury to 
believe that the judge does not attach 
any importance to the testimony of 
the witnesses who are real estate 
agents, and that in the opinion of the 
judge such testimony is of little pro- 
bative value. City of Ft. Worth v. 
Burton, (Tex.Civ.App.) 193 S.W. 228. 

17. Levan v. Atlantic Coast Line 
Ri Cones S: a70, 2 S6rs: C) a4, 

18. Cross references: 
Admonishing or rebuking witness see 

supra § 94. 

Indicating opinion as to credibility 
CRE Ae eas or evidence see infra § 
101. ¢ 

Interrogation of witness by court in 
manner tending to discredit him 
see Witnesses [40 Cyc 2441]. 

Remarks in connection with denial 
of nonsuit tending to discredit par- 
ty’s witnesses or evidence see su- 
pra § 95. . 
19. Ala.—Daggett v. Boomer, 99 

So. 181, 210 Ala. 673; Singer Mfg. Co. 

v. Greenleaf, 14 So. 109, 100 Ala. 272. 
Ga.—West v. Black, 65 Ga. 647. 
Il].—Perkins v. Knisely, 68 N.E. 486, 

204° 275. 

Mich.—Jageriskey v. Detroit Unit- 
ed Ry., 128 (N.W. 726,\ 163 Mich 631% 


Mo.—Fantroy v. Schirmer, (App.) 
296 S.W. 235. 

Neb.—McCulley v. Anderson, 227 
N.W.. 321, 119 Neb. 105. 
MSs Vo. McGirr 11695 Npyns, 

oO. 


N.C.—Morris v. Kramer Bros. Co., 
108 S.H. 381, 182 N.C. 87. 

Pa.—Marshall v. Carr, 114 A. 500, 
271 Pa. 271. 

Tenn.—Price-Bass Co. v. Dawson, 
@ Tenn.Civ.App. 192. 

[a] Suggesting lack of knowledge 
on, part of witness.—A remark by the 
court in the presence of the jury as 
to testimony by a witness that ‘I 
don’t think he knows what he did tell 
on direct examination” is improper, 
eR v. Boomer, 99 So. 181, 210 Ala. 

[b] Unfavorable comment on con- 
duct of witness.—A remark of the 
court, “The witness is afraid to an- 
swer,’’ which was ordered stricken, 
with the ,remark, “but the jury can 
see how the witness is acting,” is mis- 
conduct, as tending to discredit the 
witness in the eyes of the jury. Kern 
v. McGirr, 169 N.Y.S. 485. 

[c] Questioning ethics of lawyer 
witness.—A dialogue between the 
judge and a witness wherein the judge 
questions the ethics of actions of the 
witness, a lawyer from another state, 
in obtaining a release within the state 
is erroneous and prejudicial. Mor- 
ris v. Kramer Bros. Co., 108 S.E. 381, 
182 N.C. 87. 

{d] Comment that witness has 
perjured himself.—Evidence that de- 
fendant and the woman he claimed to 
have married had previously made a 
statement under oath that the woman 
was a widow does not justify the com- 
ment of the trial judge that thereby 
they convicted themselves by perjury 


—[§§ 103-104 


The judge presiding at the trial of an action should 
abstain from any remark or comment, in the presence 
and hearing of the jury, which tends to discredit 
or disparage any witness or evidence.!® 
marks, however, 


Casual re- 
not reasonably calculated to have 


tendency, are not ground for objec- 


if they were in fact married, since a 
false statement under oath is not nec- 
essarily perjury. Marshall v. Carr, 
LAAT 5 O02) pee ate val 

[e] Ridiculing religious beliefs of 
witness.—In a suit for personal in- 
juries, where plaintiff testifies to pe- 
culiar religious beliefs and that she 
practices them as a faith healer, a 
statement by the judge that such 
beliefs or practices are not religion, 
that they are ‘‘too fakey”, is prejudi- 
cial error, aS a comment on plaintiff's 
religious beliefs in a manner to dis- 
credit her and minimize the damages. 
Jageriskey~v. Detroit United Ry., 128 
N.W. 726, 163 Mich. 631. t 

20. Cal.—Grover v. Morrison, 190 
Pr LOG8, 47° CakApp: )21- 

Ind.—Frankfort v. Coleman, 49 N-. 
E. 474, 19 Ind.App. 368, 65 Am.S.R. 412. 

Jowa.—Worez v. Des Moines City 
Ry. Co., 156 N.W. 867, 175 Iowa 1. 

Ky.—Bowman Realty Co. v. Moss, 
143 S.W. 765, 147 Ky. 103. 

Mass.—Benuliewicz v. Berger, 139 
N.E. 784, 245 Mass. 137; Smith v. Bos- 
ton Elevated Ry. Co., 94 N.E. 315, 208 
Mass. 186. 

Mo.—Farrar v. Metropolitan St. Ry. 
Co., 155 S.W. 439, 249 Mo. 210. 

S.C.—Benbow v. Harvin, 75 S.E. 414, 
92 S.C. 180. 

[a] Remarks held not objection- 
able.—(1) A remark of the judge 
that the failure of a witness to find 
certain recordSs may not have been 
due to lack of searching, but fo 
“denseness,” is not prejudicial, espe- 
cially where the subject is not rele- 
vant. Benuliewicz v. Berger, 139 N. 
E. 784, 245 Mass. 137. (2) <A state- 
ment by the judge that he does not 
know how plaintiff might know 
whether statement in duplicate appli- 
cation of insurance is contained in 
original, which is not in court, does 
not discredit and destroy her previous 
testimony. Worez v. Des Moines City 
Ry. .Co.,) 156..N.W.. 867, 175 Towa. de 
(3) <A statement by the trial judge 
that the stenographer need not read 
an answer of a witness given on 
cross-examination, and that it was 
bad enough to hear the stuff once, is 
not an abuse of his discretion in de- 
termining the extent of the cross- 
examination. Smith v. Boston Ble- 
vated Ry. Co., 94 .N.E. 315, 208 Mass. 
186. (4) Where a_ stenographer, 
called to prove the testimony given 
by defendant at a prior trial, fails 
to identify his notes, a suggestion by 
the court that plaintiff might put de- 
fendant on the stand, and would not 
be bound by what he might say, is 
not objectionable as detracting from 
the weight of the testimony to be 
given by defendant, but means only 
that plaintiff might call other wit- 
nesses to prove the facts to be other- 


wise than he testifies them to be. 
Benbow v. Harvin, 75 S.H. 414, 92 
S.C. 180. (5) Remarks of the trial 


judge that a witness must not tes- 
tify by conjecture or conclusion, and 
that while the witness says he knows 
the facts of his own knowledge the 
judge rules that he does not know 
them, are not ground for reversal, 
especially where the subsequent tes- 
timony of the witness shows that he 
did not see what he testified to having 
taken place. Farrar v. Metropolitan 
St. Ry. Co., 155 S.W. 439, 249 Mo. 210. 
(6) <A reference by the judge to a 
witness who was offered to testify as 
to the value of services in advertising 
property as a “booster” is not preju- 
dicial where the matter being dis- 
cussed is the value of advertising 
“boosting.” Bowman Realty Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 105-106] 


[§ 105] e. Remarks as to Law or Issues of Case.?1 
A statement by the judge, presiding at the trial of 
an action, of a correct rule of law applicable to the 
case,** or a correct statement as to what issues are 
involved, or defining the issues, in the case,?* is ordi- 
narily not improper, or ground for objection, because 
made in the presence and hearing of the jury, al- 
though in general statements as to the law should 
be reserved until the close of the evidence, and given 
as instructions.** A statement of an incorrect rule 
of law, however, which tends to mislead the jury, is 
improper, 2° as is an erroneous statement as to the 
issues of the ease;?® but slight inaccuracies are 
not prejudicial where they are not such as to in- 
_ fluence or mislead the jury,?* and, where a particu- 
lar issue is not in the case, a remark that it is not 
to be considered is not made improper by the fact 
that the issue is subsequently brought into the 
case by amendment of the pleadings.” 

Remarks as to law to be incorporated in the in- 
structions, or as to what the jury will be instructed, 
cannot be complained of because made in the jury’s 
hearing, where the jury is present by agreement of 


Moss, 143 S.W. 765, 147 Ky. 1038. (7) 
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ings were substantially the same as in 
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counsel ;?® and in any case such remarks or state- 
ments furnish no ground for objection where the 
instruction referred to would be correct and a prop- 
er one to be given.°° The judge should not, however, 
state what he will charge until the evidence has 
been developed far enough to make sure that the 
charge will be proper.*! A statement that the court 
will instruet the jury that plaintiff’s right to main- 
tain the action is absolute is not objectionable as 
advising the jury that plaintiff should recover.*? 

[§ 106] f. Suggestions as to Procedure.** In view 
of the general duty of a trial judge to see that, 
as far as possible, cases brought before him are dis- 
posed of on their merits,*+ it is ordinarily not im- 
proper for him to make suggestions to parties or 
counsel, as to procedure in the action or at the trial 
which will conduce to that end,** as by calling at- 
tention to omissions in the pleadings*® or defects 
in the evidence*? which may result in a mistrial, 
or to suggest that the pleadings be amended to con- 
form to the proof,’* or that a party elect upon which 
of two or more counts in his pleading he wishes to 
proceed,®® or that counsel get together as to the 


[a] Statement importing new is- 


It is not improper for the judge to 
say of a witness that he is “dry,” 
meaning he has told all he knows 
about the matter to which his evi- 
dence relates. Bowman Realty Co. v. 
Moss, supra. (8) Reference by the 
trial judge to certain witnesses as 
“saloon keepers and gentlemen of ele-~ 
gant leisure,’ although not a remark 
to be approved, does not constitute re- 
versible error, as it does not neces- 
sarily tend to discredit the testimony 
of such witnesses. Frankfort v. Cole- 
man, 49 N.E. 474, 19 Ind.App. 368, 65 
Am.S.R. 412. (9) Where a witness 
testifies to having seen evidences of 
an automobile collision at a place 
somewhat different from that fixed by 
the testimony of other witnesses, an 
inadvertent observation by the judge 
that the ear might have been moved 
is not objectionable, especially where 
counsel at once calls attention to the 
fact that there is no evidence of any 
removal. Grover v. Morrison, 190 P. 
1078, 47 Cal.App. 521. 

21. Instructions see infra § 460 et 


seq. 

22. - Brooks, 90 So. 
787, 206 Ala. 566. 

Cal.—Blaeholder vy. Guthrie, 119 P. 
524, 17 Cal.App. 297. 

Ga.—Martin v. Peddy, 48 S.E. 420, 
120 Ga. 1079; Almond v. Gairdner, 76 
Ga. 699; Sinclair Refining Co. y. Stov- 
all, 152 S.E. 291, 41 Ga.App. 214. 

Kan.—Firstenberger v. McBee, 213 
OL ew elio vicame 110: 

Ky.—Louisville & N. R. Co. v. Home 
Ins. Co. of New York, 142 S.W. 398, 
146 Ky. 281. 

Mass.—Laxton v. Hay, 98 N.E.. 29, 
211 Mass. 463, Ann.Cas.1913B 709. 

Mo.—Friedman vy. United Rys. Co. 
of St. Louis, 238 S.W. 1074, 293 Mo. 
280. 

Or.—Pacific Laundry Co. v. Pacific 
Bridge Co., 138 P..221, 69 Or. 306. 

Pa.—Jarvis v. Bell, 146 A. 153, 296 
Pa. 568. ‘ 

S.C.—Glover v. Western Union Tel. 
Cor, 69) SE. 526,78 0-C. 50D. ; 

See Black v. Wilson, (Tex.Civ. 
App.) 187 S.W. 493 (holding it not im- 
proper for the judge, in rejecting evi- 
dence of statements made to defend- 
ant by third persons, to comment or 
inquire, “How in the world could any 
statement made to [defendant] by 
other people bind this plaintiff in this 
case?”); International, etc., R. Co. v. 
Smith, (Tex.) 1 S.W. 565 (holding 
that a judgment will not be reversed 
on account of a remark of the judge 
to the jury that all questions raised 
by the demurrer filed in the case have 
been settled by the supreme court in 
a companion case in which the plead- 


the case on trial, where such is the 
fact). Compare Hargrove vy. Fort 
Worth Elevators Co., (Tex.Civ.App.) 
262 S.W. 868 [rev on other’ grounds 
(Commn.App.) 276 S.W. 426] (hold- 
ing that the action of the trial judge 
in repeatedly giving his unsought 
opinion of the law is not commend- 
able, although not necessarily ground 
for reversal). 

[a] Agreeing with counsel as to 
law.—It is ordinarily not preset 
for the judge to remark to counsel, 
the hearing of the jury, that he ana 
such counsel agree as to the law of 


the case. Almond v. Gairdner, 76 Ga. 
699, 
{b] Remark that particular deci- 


sion is inapplicable.—It is not improp- 
er for the judge, in the jury’s hearing, 
to remark to counsel] that a particular 
decision is not applicable to the case 
on trial, where that is correct. Mar- 
tin v. Peddy, 48 S.BE. 420, 120 Ga. 1079. 

23. Arkansas Valley Bank vy. Esser, 
224 P. 227, 75 Colo. 110. See Inter- 
national Life Ins. Co. v. Nix, 75 S.H. 
1058, 11 Ga.App. 664 (holding that a 
statement by the judge that he would 
confine the jury to a particular ques- 
tion was not error, where that was the 
only material issue involved in the 
case). 

Instructions as to nature and scope 
of issues see infra §§ 533-538. 

24 Price v. Brown, 85 S.E. 870, 143 
Gas 6712 

Instructions see infra §§ 533-538. 

25. Southwestern Tel., etc., Co. v. 
Myane, 111 S.W. 987, 86 Ark. 548; Il- 
linois Cent. R. Co. v. Souders, 53 N.B. 
408, 178 Ill. 585; Baker v. Illinois 
Cent. R. Co., 161 Ill.App. 521; Brinck- 
erhoff v. Briggs, 92 Ill.App. 537; 
Primmer v. American Car & Foundry 
Co., (Mo.App.) 299 °S.W. 825. Com- 
pare Johnson v. Kansas City Rys. Co., 
233 S.W. 942 (holding in a personal 
injury case, where there was a collo- 
quy between counsel and the court, 
concerning right of defendant to have 
plaintiff examined, that the jury could 
not be led by the statement of the 
court to understand that defendant 
had an absolute right to have a com- 
mission examine plaintiff). McCurdy 
v. Binion, 6 S.E. 275, 80 Ga. 691 (hold- 
ing that a statement of law made by 
the court, in the presence of the jury, 
to counsel while arguing a question 
of law, whether or not erroneous, is 
not such error as to require a new 
trial, where the jury was afterward 
correctly instructed in the charge). 

26. Northeast Lumber Co. v. 
ris, 295 S.W. 455, 220 Ky. 454; 
ginia Iron, Coal & Coke Co. vy. 
enson, 129 S.H, 228, 143 Va. 250. 


sue into case.—-Where, under the cir- 
cumstances, defendant had a clear 
right to evict plaintiff from a house, 
it is error for the court to observe, 
in an action for damages for the evic- 
tion, that it is for the jury to deter- 
mine whether plaintiff acted in good 
faith in making the eviction, since 
that imports a new issue into the case. 
Virginia Iron, Coal & Coke Co. v. Dick- 
enson, 129 S.E. 228, 143 Va. 250. 

27. Pollak v. Winter, 72 So. 386, 
197 Ala. 173; Aird v. Hyde, 142 A. 
308, 6 N.J.Mise. 585. 

[a] Statements held not prejudi- 
cial. (1) A remark by the judge, in 
a colloquy with counsel as to evi- 
dence, that the evidence must “satis- 
fy” the jury as to certain facts, is not 
ground for objection, where the jury 
is afterward properly instructed that 
they must be reasonably satisfied 
from the evidence. Pollak y. Winter, 
72 So. 386, 197 Ala. 178. (2) The re- 
mark by the judge, at the close of the 
case, that plaintiffs hired a cab, and 
had a right to expect that they will 
be carried to their destination in safe- 
ty, while not technically flawless, is 
not prejudicial, since every passenger 
in a cab expects, and properly so, to 
be carried safely to his destination. 
Aird v. Hyde, 142 A. 308, 6 N.J.Misc. 


585. 

23. City of Montgomery v. Wyche, 
5880. 786, 269) Ada 1818 

[a] Contributory negligence,— 


Where no plea of contributory negli- 
gence is in the case, a-casual state- 
ment that plaintiff’s negligence is not 
to be considered is immaterial, al- 
though such plea is afterward inter- 
posed and the case is finally submitted 
to the jury on the issue of contribu- 
tory negligence. City of Montgom- 
ery v. Wyche, 53 So. 786, 169 Ala. 181: 

29. Moore v. Rose, 108 S.W. 1105, 
130 Mo.App. 668. 

30. Kerr v. Great Atlantic & Pa- 
cific Tea Co., 149 A. 618, 129 Me. 48. 

31. Price-Bass Co. vy. Dawson, 7 
Tenn.Civ.App. 192. 

32. Maguire v. Wm. Grettenberg 
Grain Co., 186 N.W. 644, 193 Iowa 238. 

33. Suggestions as to settlement 
by parties see supra § 97. 

34 See supra § 62. 

35. See cases infra notes 35-43. 

36. Farrar vy. Farrar, 182 P. 989, 41 
Cal.App. 452. 

37. Farrar v. Farrar, supra. 

38. Smith v. Wilson, (Mo.App.) 296 
S.W. 1036. 

39. Victor American Fuel Co. v. 
Tomljanovich, 232 F. 662, 146 C.C.A. 
588 [aff 227 F. 951, new trial den 230 
F. 467, and cert den 37 S.Ct. 212, 242 
U.S. 643, 61 L.Ed. 542]. 
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use to be made of particular evidence,*® or that 
an experiment or test be made,*! or that particular 
terminology be used in questioning witnesses,*? or 
that a witness be interrogated as to particular mat- 
ters.4? Likewise, it is not improper for the judge to 
state to counsel for the parties that one of the jurors 
is sick, and inquire whether counsel will go on with 
eleven jurors by consent,*+ or to remark that court 
will be adjourned if necessary to allow a party to 
secure the attendance of a witness.*® 

[§ 107] 2. Conduct, Actions, or Demeanor.*® The 
judge presiding at the trial of an action should at 
all times maintain an impartial attitude in his con- 
duct and demeanor,’ and a status of neutrality 
between the contending parties,** and improper con- 
duct on the part of the judge is incompatible with 
a fair and impartial trial.4® It is as improper for 
the judge, by act, conduct, gesture, or demeanor, as 
by remarks or comments,°®° to indicate any opinion 
on an issue of fact,®! the merits of the case,°? the 
credibility of a witness,°®® the weight or sufficiency 
of the evidence,®* or the extent of the damages sued 
for;®> and he should not adopt or exhibit a hostile 
attitude toward a party or his counsel,®® or other- 
wise so treat counsel as to prejudice the interests 
of his elient,®? or by his manner or conduct show 
bias or prejudice toward or against either, party,°* 


TRIAL 


or do anything calculated to influence the jury in 
reaching its verdict.°® He should not unduly inter- 
rupt counsel during the examinations of witnesses 
or the argument,®° but may interrupt him for the 
purpose of obtaining necessary information.®! Im- 
proprieties or irregularities in the conduct of a 
judge are fatal, however, only where there is such 
departure from the proper and orderly method of 
disposing of the action that the substantial rights 
of a party are materially affected.6? The manner 
or emphasis or force of expression of a judge that 
cannot be reasonably interpreted to express a wrong 
opinion as to the law or facts, or to express an opin- 
ion of a fact which should be left wholly to the jury, 
cannot be assigned as error,®* so mere decisiveness 
or abruptness of manner is not necessarily objec- 
tionable,®* nor is impatience, discourtesy, or bad 
manners, provided the essentials of sound judicial 
conduct are not violated,®® and complaint cannot 
ordinarily be made of the tone of voice used by the 
judge, unless some actual error is committed.®® Pri- 
vate communications or conferences between the 
judge and one of counsel®? or a witness,®* while not 
commendable,®® are ordinarily not prejudicial where 
the principle of judicial impartiality is not in facet 
infringed.*7° In general, acts or conduct not caleu- 
lated to influence the jury are not objectionable.7 


[§§ 106-107 


40. Sigvertsen v. Maney Bros. Mill 
& Elevator Co., 234 N.W. 688, 182 
Minn. 387. 

41. Long v. Byrd, 86 S.E. 574, 169 
N.C. 658. 

Experiments and tests in general 
see supra §§ 87-89. 


42. McQuary v. Quincy, O. & K. 
CG. Ry. Co., 269 S.W. 605, 306 Mo. 
697. j 

{a] Thus, in a passenger’s action 


against a carrier for personal injuries, 
the judge does not show bias or 
prejudice the jury by suggesting that, 
in putting a hypothetical question to 
a physician who has examined plain- 
tiff, the word ‘‘occurrence” be substi- 
tuted for the word “wreck” on the 
point as to whether plaintiff’s condi- 
‘tion could reasonably have been 
caused thereby. McQuary v. Quincy, 
O. & K. C. Ry. Co., 269 S.W. 605, 306 
Mo. 697. 

43. People’s Bank v. Walker, 128 
S.B. (715, 132 S.C. 254. 

Interregation of witness by judge 
see Witnesses [40 Cye 2439]. 

44. Crosby. v. Seaboard Air Line 
R. Co., 61 S.E. 1064, 81 S.C. 24. 

45. .Chicago City R. Co. v. Mc- 
Donough, 125 Ill.App. 223 [aff 77 N.E. 
577, 221 Ill. 69] (holding that this 
was in the interest of a full investiga- 
tion of the facts). 

46. Presence of judge see supra § 

» 63. 

Questioning of witnesses by judge 
see Witnesses [40 Cyc 2439]. 

47. Vaughn v. May, (Mo.App.) 9 S. 
W.(2d) 156; Kribs v. Jefferson City 
Light, Heat & Power Co., (Mo.App.) 
215 S.W. 762. 

48. Banks v. Empire Dist. Electric 
Co., (Mo.App.) 4 S.W.(2d) 875. 

49. Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 R.I. 244. 

50. Remarks and comments of 
judge see supra §§ 91-106. 


51. Nash vy. Fidelity-Phenix Fire 
ins.J@o-.," 146 S. 3726, 106" W.Va. 672, 
63 A.L.R. 101; Kinney v. Town of 


West Union, 91 S.E. 260, 79 W.Va. 


463. 
52. Settle v. Crawford, 9 P.(2d) 38, 
155 Okl. 291; Sawyer v. Brown, 236 P. 


404, 108 Okl. 265. 

53. Rabinowitz v. Lipschitz, 127 N. 
Y.S. 486; Settle v. Crawford, 9 P.(2d) 
38, 155 Okl. 291; Sawyer v. Brown, 
236 P. 404, 108 Okl. 265; Crosby Coun- 
ty Cattle Co. v. Corn, (Tex.Civ.App.) 


25 S.W.(2d) 283 [aff (Commn.App.) 
25 S.W.(2d) 290, reh den (Commn. 
App.), 29 S.W.(2d) 999 se Dy er Ly. 
Rathbone, 135 S.E. 274, 102 W.Va. 386. 

54. Crosby County Cattle. Cote, 
Corn, (Tex.Civ.App.) 25 S.W.(2d) 283 
[aff (Commn.App.) 25 S:W.(2d) 290, 
reh den (Commn.App.) 29 S.W.(2d) 


999]; Dye v. Rathbone, 135 S.E. 274, 
102 W.Va. 386. 
55. Dye v. Rathbone, 135 S.E. 274, 


102 W.Va. 386. 
56. Tuchfeld v. Plattner, 116 N.Y. 
S. 693; Roy v. United Electric Rys. 
o., (R.I.) 159 A. 637, 640 [quot Cyc]. 
57. Williams v. West Bay City, 78 
N.W. 328, 119 Mich. 395; Roy v. United 
ree came Leach MOO Gs ys) ast) INS Asie 
64 


“An attorney at law as an officer of 
the court is entitled to such treatment 
from the trial court that the interest 
of his client will not be prejudiced.” 
Roy v. United Electric Rys. Co., supra 
[quot Cyc]. 

58.. Hutchinson v. Richmond Safe- 
ty Gate Co., 152 S.W. 52, 247 Mo. 71; 
Wair v. American Car & Foundry Co., 
(Mo,App:) 285 S/W. 155; Began’ v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 227 S.W. 126, 128. 

“The trial judge should never dis- 
play any feeling for or against any 
party litigant, so that the jury may 
discover such feeling, for the jury is 
quick to observe, and generally quick 
to respond to, the feelings of a trial 
judge, as indicated by facial expres- 
sion, remarks, or rulings, when such 
are made in a way or manner to indi- 
cate such feelings.” Egan v. United 
Rys. Co. of St. Louis, supra. 

59. Hargrove v. Fort Worth Eleva- 
tor Co., (Tex.Commn.App.) 276 S.W. 
426 [rev (Civ.App.) 262 S.W. 868]; 
St. Louis, B. & M. Ry. Co. v. Green, 
(Tex.Civ. ‘App.) 183 S.W. 829. 

60. Roy v. United Electric Rys. 
Co., CRD) 169 AY 637: 


61. Cross v. Southern Coal & Coke 
Coy 1400S By A Pro S: C309, 
62. Koyer v. Willmon, 106 P. 599, 


12 Cal.App. 87. 

63. Briffit v. State, 16 N.W. 
Wis. 39, 46 Am.R. 621. 

64. Lewis v. Crenshaw, 191 P. 72, 
47 Cal.App. 781. 

65. Ott v. Board of Registration in 
Medicine, 177 N.E. 542, 276 Mass. 566; 
Banks v. Empire Dist. Electric Co., 
(Mo.App.) 4 S.W.(2d) 875. 


39, 58 


66. Hickey v. Webster County, 127 
N.W. 658, 148 Iowa 337; Todd v. Bos- 
ton Elevated Ry. Co., 94 N.E. 683, 208 
Mass. 505, Ann.Cas.1912A 1005. 

[a] Raising or lowering voice.— 
THe fact that the trial judge, in read- 
ing the instructions, lowers his voice 
while reading instructions favorable 


to one party does not show error, 


prejudicial to him, since to some per- 
sons raising the voice and to others 
lowering it makes for emphasis, and 
only an orator can tell at a particu- 
lar moment which manner is better 
suited to the circumstances and bet- 
ter calculated to produce the proper 
effect. Hickey v. Webster County, 127 
N.W. 658, 148 Iowa 387. 

67. Hanson v. Kendt, 146 P. 1190, 
94 Kan. 310; Wolfe v. Granover, 229 
N.W. 617, 249 Mich. 626; Duncan vy. 
McDougal, 85 S.E. 906, 101 S.C. 373. 

[a] Bule applied: (1) Where the 
judge, on being summoned to the tele- 
phone, told defendant’s counsel his 
reason for leaving the court room. 
Wolfe v. Granover, 229 N.W. 617, 249 
Mich. 626. (2) Where the judge, after 
the close of plaintiff's evidence and 
defendant’s announcement of willing- 
ness to go to the jury on plaintiff's 
evidence, retired to his chambers and 
called defendant’s counsel to him, 
stating that it appeared to him, after 
refreshing his memory by having the 
stenographer read the testimony, that 
he should direct a verdict for plaintiff, 
whereupon counsel for+ defendant 
asked that he be allowed to make a 
motion for leave to put in evidence for 
defendant, which was done after the 
court’s return to the bench. Duncan 
v. McDougal, 85 S.E. 906, 101 S.C. 
373. (3) Where the judge discussed 
with counsel the instructions to be 
given. Hanson vy. Kendt, 146 P. 1190, 
94 Kan. 310. 

68. City Bank of Macon v. Kent, 57 
Ga. 283 (where the judge conversed in 
an undertone with a witness upon the 


stand, after his examination was 
finished). 
69. Duncan v. McDougal, 85 S.B. 


906, LOLS Co 373: 

70. See cases supra notes 67, 68. 

Communications between judge and 
jurors see infra § 833. 

71. Hyde v. Mendel, 52 A. 744, 75 
Conn. 140; Hickey v. Webster County, 
127 N.W. 658, 148 Iowa 337; Egan v. 
United. Rysw Co. cof St; Louis, (Mo. 


Vor later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 107-109] 


A ruling by the judge which is ‘subject only to the 
criticism that it is not in accordance with the law 


is not judicial misconduct.72 


[§ 108] 3. Curing Impropriety by Instruction or 
Improper remarks or 


Withdrawal of Remarks.7® 
conduct on the part of the judge 


trial of an action may ordinarily be cured, or the 
impropriety obviated, by admonishing or instructing 
the jury to disregard them,** or by withdrawing or 
correcting improper comments,*® or even, it has 
been held, by an instruction stating the correct rule 
of law to be applied in deciding the matter to which 
the comment related,*® or directing the jury not to 
consider the evidence to which the remark relat- 
ed,‘’ or advising the jury that they are the exclusive 
judges of all questions of fact;** but where a re- 
mark or conduct is so prejudicial that the impres- 
sion thereby produced in the minds of the jury can- 


App.) 227 S.W. 126; In re Brown’s 
Will, 140 S.B. 192, 194 N.C. 583; Sea- 
well v. Carolina Cent. R. Co., 44 S.E. 


610, 182 N.C. 856 [reh den 45 S.E. 850, 


LISTIN.G.. 515]. - 
[a] Conduct held not improper.— 
(1) Where a material witness is a 


judge, and so not subject to subpcena, 
and the party adverse to the one de- 
Siring his testimony refused to con- 
sent that it be taken by deposition, 
no complaint can be founded upon the 
action of the trial judge in writing 
and sending a telegram, in the absence 
of the jury, requesting such other 
judge to attend and testify. In,re 
Brown’s Will, 140 S.E. 192, 194 N.C. 
583. (2) The refusal of the court 
to require counsel for a party to sit 
or stand at the counsel table, and 
permitting him to stand at the stenog- 
rapher’s desk, and near the witness, 
together with a statement, in the 
presence of the jury, that counsel may 
stand where he pleases, does not con- 
stitute error as indicating a hostile 
feeling toward the other party. Hgan 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 220 USIWis D260" (C3). it as mot 
misconduct warranting a reversal that 
during the trial and when reading the 
evidence to the jury, the judge moves 
to a table within the bar in front of 
the jury. Seawell v. Carolina Cent. 
R.. Co., 44 S.E. 610, 132 N.C. 856 [reh 
den 45 S.E. 850, 133 -N.C. 515]. (4) 
The act of the judge, at the close of 
argument, in securing from counsel a 
transcript of the testimony of some 
of the witnesses is not prejudicial. 
Hyde v. Mendel, 52 A. 744, 75 Conn. 
140. 

72. Colton vy. O’Brien, (Cal.App.) 
HEE AC(2d)) (999: 

73. Correction or withdrawal of 
improper instructions see infra §§ 

etc., 


644, 645, 776. 

74. Ala.—Weinacker Ice, Co 
v. Ott, 50 So. 901, 163 Ala. 230. 

Ark.—Bank of Hatfield v. Chatham, 
255 S.W. 31, 160 Ark. 530. 

Conn.—Williams v. Perrotta, 111 A. 
843, 95 Conn. 529. 

Hawaii. Ting v. Born, 21 Hawaii 
652. 

Mich.—Marsh v. Burnham, 179 N. 
We S00l> 210 Mich. 6753> Dodge jv. 
Brown, 22 Mich. 446. 

Mo.—Buck v. St. Louis Union Trust 
Say 185 S.W. 208, 267 Mo. 644; Tocco 

cD. Kenny Co., (App.) 269 S.W. 
928. See Walk v. St. Louis Can Co, 
(Mo.App.) 28 S.W.(2d) 391 (apparent- 
ly applying the rule). 

N.Y.—Roseberry v. Nixon, 11 N.Y. 
S. 523, 58 Hun 121; Reilly v. East- 
mans Co. of New York, 58 N.Y.S, 
1089, 28 Mise. 125 [aff 57 N.Y.S. 825, 
27 Misc. 322]. 


N.C.—Stephenson v. Gity of 
Raleigh, 100 S.E. 312, 178 N.C. 168. 
i sser, (Civ.App.) 


218 S.W. 611; Taylor v. Butler, (Civ. 
App.) 168 S.w. 1004; Ray v. Pecos, 
etc., R. Co., 88 S.W. 466, 40 Tex.Civ. 
App. 99. 


| S.H. 693, 28 Ga.App. 
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presiding at the 


exists. 


Wash.—Swanson v. Pacific Ship- 
PINS Cones O) tt 9 be 

W.Va.—Caperton v. Ballard, 4 W. 
Va. 420 [error dism 14 Wall. (U.S.) 
238, 20 L.Ed. 885]. 

75. Ala.—Weinacker Ice & Fuel Co. 
Ve Ovev50) So. 90d: 

Cal.—Budd v. Morgan, 203 P. 754, 
187 Cal. 741. 

Mich.—McCue vy. Detroit United 
Ry., 178 N.W. 68, 210 be 554. 

N. aes —Yunkeich Brooklyn 
Heights R. Co., 75 NYS. 86, 69 App. 
Div. 619. 

Vt.— Gilfillan v. Gilfillan’s Estate, 
96 A. 704, 90 Vt. 94. 

76. Western Union Telegraph Co. 
v. Howington, 73 So. 550, 198 Ala. 311; 
Steckman v. Quincy, O. & K. C. R. Co., 
165 S.W. 1122, 178-Mo.App. 373; City 
of San Antonio v. Diaz, (Tex.Civ. 
App.) 625.SW., 549) = van dehn® vy; 
Morse, 47 P. 435, 16 Wash. 219. 

77. Whitaker v. Bell Oil Co., 167 
S.W. 619, 182 Mo.App. 229. 

78. McFeat v. Philadelphia, W. & 
Bs ht COnn 09 eAn chao Dele modo 
Peyser v. Western Dry Goods Co., 102 
P 750,538 Wash. 6333) Cummings’ v. 
Weir, 79 P. 487, 37 Wash. 42. 

79. Kramer v. Northwestern El. 
Co., 98 N.W. 96, 91 Minn. 346; Swan 
v. Keough, 54 N.Y.S. 474, 35 App. Div. 
80; Davison v. Herring, 48 N.Y.S. 
760, 24 App.Div. 402, 5 N.Y. Ann.Cas. 
111; Nadler v. Willen, 190 N.Y.S. 


Rogers v. Smith, 63 So. 530, 184 


81. Lorick & Lowrance v. Julius 
H. Walker & Co., 145 S.E. 33, 147 S.C. 
178. 

82. Sumter Trust Co. v. Holman, 
132 S.E. 811, 134 S.C. 412. 

[a] Thus where the court, in at- 
tempting to cure his error or im- 
propriety in evidencing disbelief of 
a witness’s testimony, states that the 
witness is one of the best citizens 
of the town, prejudicial error is com- 
mitted. Sumter Trust Co. v. Holman, 
132 S.H. 811, 134 S.C. 412. 

83. Attempt to bribe or tamper 
with jurors see infra § 790. 

84. See cases infra this note. 

[a] Particular acts or conduct: 
(1) Weeping. Hudson vy. Devlin, 111 
S.E. 693, 28 Ga.App. 458; Lamar v. 
Collins, 252 Ill.App. 238; Connor v. 
Kansas City Rys. Co., 250 S.W. 574, 
298 Mo. 18; Boyer v. Missouri Pac. R. 
COs SUMO 2938ISawaws865 0 Walsh. Vv. 
Drewes, (Mo.App.) 38 S.W.(2d) 271; 
Kuether v. Kansas City Light & Pow- 
er Co., 276 S.W. 105, 220 Mo.App. 452; 
Franklin v. Kansas City, (Mo.App.) 
260 S.W. 502; Timmerman v. Frankel, 
157 S.W. 1051, 172 Mo.App. 174; Poe 
Ver Aceh, 1273°N. Wee Los) 26: SabDei2ot. 
(2) Fainting. Hudson v. Devlin, 111 
458; Hatton v. 
Stott, 189 N.W.° 850, 220 Mich. 262; 
Chawktey v. Wabash Ry. Co., 297 S.W. 
20, 317 Mo. 782; Poe v. Arch, supra. 
(3) Nervous collapse. Hunt v. Van, 
202 P. 573, 61 Mont. 395. (4) Hysteria. 
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not reasonably be expected to be removed by an 
admonition or corrective statement, the impropriety 
is not thereby cured.*® 
previous improprieties, or a correction of them, is 
not itself ordinarily improper or objectionable ;*° but 
if the judge in attempting to correct an impression 
produced by prior improper remarks or conduct suc- 
ceeds only in reiterating or emphasizing 
on the other hand goes so far as to leave a contrary 
and equally improper impression,®? impropriety still 


An admonition to disregard 


ie oeor 


[§ 109] L. Acts or Conduct of Party, Witness, 
Attendant, or Bystanders*—1. As Vitiating Trial. 
It is ordinarily for the judge presiding at a trial 
to determine, in his diseretion, whether acts or con- 
duct of a party,** a witness,*® 
or other person,** in the presence or hearing of the 
jury, are of such nature as to preclude the proper 


a court attendant,*°® 


Tom Reed Gold Mines Co. v. Berd, 260 
PA LOU Sa Arie: CATO Siete As levy eps 
(5) Feigning attack of hysteria. 
Ivanhoe v. Buda Co., 247 Ill.App. 336. 
(6) Epileptic seizure. Dickinson v. 
Davis, (Mo.App.) 284 S.W. 815. (7) 
Attack of nausea while testifying, re- 
quiring departure from witness stand. 
Stephens v. Mobile & O. R. Co., (Mo. 
App.) 285 S.W. 151. (8) Uncontrolila- 
ble twitching of muscles, rolling of 
eyes, and the like. Ivanhoe v. Buda 
Co., 247 Ill.App. 336. (9) Stumbling 
and falling when leaving the witness 
stand, being then assisted from the 
court room by others. Keehn vy. D. R. 
F. Realty & Investment Cou 4sSawe 
(2d) 416, 328 Mo. 1031. (10) Stat- 
ing that he is in such pain that he 
cannot continue his testimony. Prin- 
key v. Dunbar Tp., 161 A. 640, 105 Pa. 
Super. 326. (11) Illness of plaintiff, 
forcing her to retire from court room, 
while her physician was on the wit- 
ness stand, whereupon the court ex- 
cused the physician to permit him to 
go to plaintiff's assistance. District 
of Columbia v. Chassin, 61 App.D.C. 
260, 61 F.(2d) 523. (12) In the case 
of plaintiff in a personal injury ac- 
tion, being brought into the court 
room on a stretcher, without showing 
that he could reach the court room in 
that way only. El Paso & S. W. R. Co. 
of Texas v. Ankenbauer, (Tex.Civ. 
App.) 175 S.W. 1090. 

Right of chs to be present at 
trial see supra § 6 

85. See case wae this note. 

[a] Weeping on witness stand.— 
Defendant in an action for wrongful 
death has no right to have the jury 
discharged because the father of de- 
ceased sheds tears, in the presence of 
the jury, at the close of his testimony, 
the matter being within the court’s 
discretion. Edwards v. Metropolitan 
Street Ry. Co., 127 S.W. 605, 143 Mo. 
AN Drolet 

86. See case infra this note. 

[a] Bailiff nodding to jury during 
introduction of evidence.—The act of 
the bailiff in nodding his head toward 
the jury as certain evidence is being 
submitted is not necessarily ground 
for refusing to submit the case to the 
jury, where each juror is questioned 
and states that he has seen no such 
conduct. Hyde v. Clift, (Ind.App.) 
182 INS, 53/2) 


87. See cases infra this note. 
[a] Particular acts or conduct.— 
(1) The presence at the trial of an- 


other judge of the circuit, and fre- 
quent consultations by him with coun- 
sel for one of the parties. Exchange 
Nat. Bank of Polo v. Darrow, 39 N.E. 
974, 154 Ill. 107 [aff 45 fl. App. 466]. 
(2) Where plaintiff’s husband suffers 
a cerebral hemorrhage in the presence 
of the jury. Gregory v. Perry, 136 A. 
354, 126 Me. 99. (3) In an action for 
injury causing death, where de- 
ceased’s two year old daughter offers 
her doll to one of the jurors, de- 
ceased’s children being apparently in 


| 
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and impartial consideration of the case by the jury 


and so vitiate the trial. 


[§ 110] 2. Rebuking or Punishing Misconduct.** 
The judge presiding at a trial may rightfully ad- 
monish or rebuke a party,®® witness,?® or bystand- 
er®! for improprieties or misconduct, and is neces- 
sarily vested with a wide discretion in making an 
admonition and in compelling obedience to his rul- 
It is, however, ordinarily improper for the 
judge, in the midst of the trial, to charge a witness 
with perjury and direct him to be held to await 
criminal action, since such action may tend to ter- 


ing’s.°? 


the custody of a woman other than 
the mother, and the court being igno- 
rant of the connection of, the child 
with deceased’s widow. Stratton v. 
Nafziger Baking Co., (Mo.App.) 237 
S.w. 538. (4) Where plaintiff's 
mother faints in the court room dur- 
ing the argument of the case. Graves 
v. Rivers, 60 S.E. 274, 3 Ga.App. 510. 

Misconduct of counsel as ground 
for discharging jury see infra § 312. 

Presence of bystanders in general 
see supra § 65. 

88. Admenition. or rebuke to wit- 
ness as prejudicing jury see supra 
§ 94. 

Contempt proceedings see Contempt 
INES KORG Fah apa e 

89. Colton vy. O’Brien, (Cal.App.) 
ee C2a)) 9.99: 

{a] Party indicating disagreement 
with testimony being given.—Where, 
while plaintiff'is testifying, defendant 
by shaking her head, making faces, 
and turning to a person seated by her 
side indicates disagreement with the 
testimony, the judge is not only justi- 
fied in admonishing defendant, but 
would be neglectful of the respect due 
to a court if he allowed the incident 
to pass without some action being 
taken to prevent its recurrence. Col- 
ton vy. O’Brien, (Cal.App.) 12 P.(2d) 
999. 

$0. Ariz.—Gibson v. McLane, 148 
P2880 Aoi 6 bs 

Cal.—Colton y. O’Brien, (App.) 12 P. 
(2a) 999. 

Kan.—Burns v. Clark, 185 P. 27, 105 
Kan. 454. 

Mo.—Bryson y. Baum, 278 S.W. 412. 

Okl.—A%tna Life Ins. Co. v. Kram- 
en 16s Pe iio; 6520kL 65; 

Or.—Goodeve v. Thompson, 136 P. 
670, 1387 P. 744, 68 Or. 411. 

S.D.—Bartlett v. Bartlett, 168 N.W. 
633, 40 S.D. 544. 

Wyo.—Kendrick v. Healy, 192 P. 
601, 27 Wyo. 123. 

Compare De Tarnowsky v. Walker, 
191 I1]l.App. 610. 

[a] Witness violating court rule. 
—No error is committed by the trial 
judge in calling a witness before him 
and questioning the witness regard- 
ing his alleged violation of a court 
rule, and committing him to the cus- 
tody of the sheriff, especially where 
the jury is caused to retire before the 
witness is so called up for question- 
ing. Bryson y. Baum, (Mo.) 278 S.W. 
412. 

ontrol of examination of witnesses 


in general see Witnesses [40 Cye 
2406]. 
91. Marsh v. Burnham, 179 N.W. 


300, 211 Mich. 675. 

[a] Spectators laughing and ap- 
plauding.—Where an outburst of 
laughter and applause occurs in the 
court room during a trial, no objec- 
tion can be based upon the action of 
the judge in calling those offending 
before him and warning them that 
their conduct constitutes contempt. 
Marsh v. Burnham, 179 N.W. 300, 211 
Mich. 675. 

92. Schaffner v. C. F. Massey Co., 
110 NE. 381, 270 Dil.) 207 [aff 189 11. 
App. 391]. 
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rorize or overawe other witnesses.?? 


[§§ 109-111 


A party may, 


on discovering an act of misconduct on the part 


accepted rule,?® 


93. Hill v. Sullivan, 131 P. 1040, 

24 Colo.App. 86. 

.94 Atchison & N. R. Co. v. Wag- 

ner, 19 Kan. 335. 

95. Cross references: 

Argument of counsel: 

Generally see intra § 281. 

In action for injury to servant see 
Master and Servant § 1301 text 
and note 4. 

Examination of jurors as to connec- 

tion with insurance company: 

As misconduct of counsel see infra 
§ 250. 

For purpose of ascertaining quali- 
fication of juror see Juries § 4389 
text and notes 33-49. 

Insurance as matter in mitigation of 
damages generally see Damages § 
228. 

96. Modification or qualification of 

rule see infra text and notes 31-50. 
97. Ala.—Smith v. Baggett, 118 

So.- 283,) 208) “Ada. 227s We TasSmith 

Lumber Co. v. McLain, 79 So. 370, 202 

Ala. 32; City of Montgomery v. 

Wyche, 53 So. 786, 169 Ala. 181. 
Cal.—Squires v. Riffe, 295 P. 517, 

211 Cal, .370 Pierce; vy. Uniteds Gas 

&EMectric, Covelisu ba (00, 126i “Cal: 

176; De Martini v. Wheatley, (App.) 

14 P.(2d) 869; Harju v. Market St. 

Ry. Co., 299 P. 788, 114 Cal. App. 138; 

Girard v.,iIrvine,.275 -P:.840;..97 Cal. 

App. 877; Reneau v. Hirsch, 262 P. 

1100, 88 Cal.App. 1. 

D.C.—Brooke v. Croson, 61 App.D.C. 

159, 58 F.(2d) 885. 

116 So. 766, 


Fla.—Ryan v. Noble, 
95 Fla. 830. 

Ga.—Bibb Mfg. Co. v. Williams, 
137,S.E. 636, 36 Ga.App. 605; Heinz v. 
Backus, 128 S.E. 915, 34 Ga.App. 203; 
Sims v. Martin, 126 S.H. 872, 33° Ga. 
App. 486. 

Ill.—M. H. Boals Planing Mill Co. 
vi Cleveland, \C.. C..& St. Ryo. 
211 Tll.App. 125; Ryan v. Illinois Tel- 
ephone Constr. Co., 159 Ill.App. 437. 

Ind.—Taggart v. Keebler, 154 N.E. 
485, 198 Ind. 633; Norris v. West, 129 
N.E. 862, 78 Ind.App. 391. 

Ky.—Gayheart v. Smith, 42 S.W. 
(2d) 877, 240 Ky. 596; Hedger vy. Da- 
vis, 33  (SOW.C2d)) SLO; 9 236) Koyx “432k 
Coral Ridge Clay Products Co. v. Col- 
lins, 205 S.W. 958, 181 Ky. 818; Dan- 
ville Light, Power & Traction Co. y. 
Baldwin, 198 S.W. 713, 178 Ky. 184, 


Me.—Skillin v. Skillin, 154 A. 570, 
130 Me. 223; Ritchie v. Perry, 152 A. 
621, 129 Me. 440. 


Ma.—International Co. v. Clark, 127 
A. 647, 147 Md. 34. 


Mass.—Dempsey Vv. Goldstein 
Amusement Co., 121 N.E. 429, 231 
Mass. 461. 


Mich.—Deffenbaugh vy. Inter-State 
Motor Freight Corporation, 285 N.W. 
896, 254 Mich. 180. 

Miss.—Mississippi 
Co. v. Pearce, 134 So. 


Ice & Utilities 
164, 161 Miss. 


252. 
Mont.—Wilson v. Blair, 211 P. 289, 
Go IMOome 150, 27 BARR 235. 
N.H.—Masterson v. Berlin St. Ry., 


139 A. (753, (83! INES 190% ViieCurdy. sv. 
Flibotte, 139 A. 367, 83 N.H. 1438; Pie- 
chuck v. Magusiak, 135 A. 534, 82 N. 
H. 429. 


N.Y.—Simpson v. Foundation Co., 


of the opposite party, immediately call it to the 
court’s attention for appropriate action, without 
waiting until after verdict.?* 

[§ 111] M. Showing or Suggestion of Insurance 
or Other Indemnity.*®® 


According to the generally 
the fact that defendant is insured 


or otherwise indemnified against loss in the event 
of a recovery against him cannot be shown as an 
independent fact by plaintiff,®* although it may be 
shown where insurer or indemnitor is a party to 


95. IN. Be. 105) 200. N: Yo1 479 nora ay 
Seigel-Cooper Co., 116 N.Y.S. 90, 131 
App.Div. 747; Hordern v. Salvation 
Army, 109 N.Y.S. 131, 124 App.Div. 
674; Wildrick v. Moore, 22 N.Y.S. 
1119, 66 Hun 630; Chernick v. Inde- 
pendent American Ice Cream Co., 121 
N.Y.S. (352,766) Mise. 177: 9 Horan va 
Altman, 176 N.Y.S--433; Blumberg 
v. Marks, 87 N.Y.S. 514. 
N.C.—Luttrell v. Hardin, 136 S.E. 
726, 193 N.C. 266; Holt v. Oval Oak 
Mie. (Cox, 998 TSH Xs69N Age ING. ATOR 
Featherstone v. Lowell Cotton Mills, 
74 S.BE. 918, 159 N.C. 429; Lytton v. 
Marion Mfg: Co.,. 72 S.H. 1655, 157 oN? 
C. 331, Ann.Cas.1913C 358. 
Ohio.—Wilson v. Wesler, 160 N.E. 
‘863, 27 OhioApp. 386; Frank v. Cor- 
coran, 158 N.E. 501, 25 OhioApp. 356. 
Or.—Davis v. Underdahl, 13 P.(2d) 


362; Ross v. Willamette Valley 
Transfer Cos, 248) Pie LOSsy aor vor 
395; Jones v: Sinsheimer, 214 P. 375, 


107 Or. 491; Cameron vy. Pacific Lime 
& Gypsum Co., 144 P. 446. 

Pa.—Lengle v. North Lebanon Tp., 
117 A. 403, 274 Pa. 51; Brown v. City 
of Scranton, 80 A. 1113, 231 Pa. 593; 
Randal v. Gould, 73 A. 986, 225 Pa. 
42; King v. Keller, 90 Pa.Super. 596; 
Scranton Gas & Water Co. v. Weston, 
68 Pa.Super. 570. 

R.I.—De Pasquale v. Union Indem- 
nity, Co. M149) wAN 95S) SOR Iap 5098 
Brody v. Cooper, 124 A. 2, 45 R.I. 458. 

S.C.—Aldridge v. Watts Mill, 127 
S.B. 213, 131 S.C. 222; Duke v. Parker, 
118 S.B. 802, 125 S.C. 442:. Burgess 
v. German-Roy-Brown Co., 
118, 120 S.C. 285. 

Tenn.—Prewitt-Spurr Mfg. Co. v. 
Woodall, 90 S.W. 623, 115 Tenn. 605. 

Tex.—Fakes & Co. v. Fort Worth 
Gas Co., (Civ.App.) 280 S.W. 234 [cit 
C.J.J; Acola vy. Magnolia Petroleum 
Co., (Civ.App.) 261 S.W. 384; Beaz- 
ley v. McEver, (Civ.App.) 238 S.W. 
949" Water. Licht & silce (Coy tof 
Weatherford v. Barnett, (Civ.App.) 
212 S.W. 236. 

Vt.—Bianchi v. Millar, 111 A. 524, 
94 Vt. 378. 

Va.—Lanham v. Bond, 160 S.E. 89, 
Lb Wie Ore, 

Wis.—Kellner vy. Christianson, 172 
N.W. 796, 169 Wis. 390. 

[a] Admission of liability.—Ref- 
erence to insurance should be exclud- 
ed from evidence of defendant’s ad- 
mission of liability, where exclusion 
is possible without affecting force of 
admission. McCurdy v. Flibotte, 139 
ALOON, Oo eNe Ease 

[b] Widow’s benefit insurance.— 
Evidence that defendant, sued for 
wrongful death of an employee, car- 
ried insurance, the proceeds of which 
were paid to the employee’s widow, is 
sufficiently analogous to evidence that 
defendant carried indemnity insur- 
ance to require its exclusion. Al- 
dridge v. Watts Mill, 127 S.B. 213, 131 
S.C. 222. 

In action for injury: 

By operation of automobile see Mo- 

tor Vehicles § 1020. 

From negligence generally see Neg- 

ligence § 805. 

To servant see Master and Servant § 

1224 text and notes 12-15. 


*By CAROLAN J. WALSH (§ 111). 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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a 


§ 111] 


the action®® or where the fact of insurance or in- 
demnity is in issue,°® or where it is brought out as 
an incident to the proof of some other fact prop- 
erly involved, as, for example, agency”? or employ- 
ment,* or the ownership* or deseription® of prop- 
erty involved, or to show the bias or interest of 


98. Engler v. Hatton (Tex.Commn. 

App.) 12 S.W.(2d) 990 [aff (Civ.App.) 
2°S.W.(2d) 519]. 
_ [a] Plaintiff's complaint charging 
insurer, as evidence.—In a personal 
injury action against a master, where 
the complaint charged a casualty com- 
pany’s liability to plaintiff, the com- 
pany being a party to the action, it 
was not error for the court to permit 
the reading of plaintiff's complaint 
charging such company with liability, 
even though the action as to such 
company was subsequently dismissed 
on defendant’s motion. Menefee v. 
Riverside & Dan River’ Cotton 
Mills, 76 S.E. 741, 161 N.C. 164 [rev 
on other grounds 35 S.Ct. 579, 237 U. 
S. 189, 59 L.Ed. 910]. 


99. Southwestern Portland Cement 
Co. y. Presbitero, (Tex.Civ.App.) 190 
S.W. 776. 


1. U.S.—Cook-O’Brien Const. Co. v. 
Crawford, 26 F.(2d) 574 [cert den 278 
UES. 6380, 49 S°Ct. 29, 78 L.Ed. 548]; 
Brooke v. Croson, 58 F. 8&5. 

Ariz.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 30 Ariz. 204. 

Ark.—Murray v. Jackson, 24 S.W. 
(2d) 960, 180 Ark. 1144; Caddo Trans- 
fer & Warehouse Co. v. Perry, 298 S. 
W. 337, 174 Ark. 1030. 

Cal.—Dullanty v. Smith, 265 P. 814, 
203 Cal. 621; Cozad v. Raisch Im- 
provement Co., 166 P. 1000, 175 Cal. 
619; King v. Wilson, 2 P.(2d) 833, 116 
Cal.App. 191; Bluemel v. Kroizy, 299 
P00; 414 Cal App.205;, Harju- v. 
Market St. Ry. Co.,. 229 P. 788, 114 
Cal.App. 138; Levy v. Berner, 293 P. 
896, 110 Cal.App. 65; Hodge v. Wein- 
stock, Lubin & Co., 293 P..380, 109 Cal. 
App. 393; Dermer v. Pistoresi, 293 
7s, £09° CalApp: 3105 Crabbe :. 
Rhoades, 282 P. 10, 101 Cal.App. 503. 

Colo.—Vindicator Cons. Gold Min. 
Co. v. Firstbrook, 86 P. 313, 36 Colo. 
498, 10 Ann.Cas. 1108. 

Ga.—Sims v. Martin, 126 S.E. 872, 
33 Ga.App. 486. 

Hawaii.—Luhi v. Honolulu Lodge 
No. 1, Modern Order of Phcenix, 31 
Hawaii 740. 

Iowa.—Ryan v. Simeons, 229 N.W. 
667, 209 Iowa 1090. 

Ky.—Trevillian v. Boswell, 43 S.W. 
(2dy 715, 244 Ky. 237; Gayheart ‘v. 
Smith, 42 S.W.(2d) 877, 240 Ky. 596; 
Hedger v. Davis, 33 S.W.(2d) 310, 236 
Ky. 432; Coral Ridge Clay Products 
Co. v. Coltins, 205 SW. 958, 181 Ky. 
818. 

Me.—Collins v. Dunbar, 162 A. 897. 

Minn.—Martin v. Schiska, 236 N.W. 
312, 183 Minn. 256; Scholte v. Brabec, 
224 N-W. 259, 177 Minn. 13; Gibson v. 
Grey Motor Co., 179 N.W. 729, 147 
Minn. 134; Viou v. Brooks Scanlon 
Lumber Co., 108 N.W. 891, 99 Minn. 
97, 9 Ann.Cas. 318; Barg v. Bousfield, 
68 N.W. 45, 65 Minn. 355. 

Miss.—Mississippi Ice & Utilities 
Co. v. Pearce, 134 So. 164, 161 Miss. 


252. 
N.Y.—MecGovern y. Oliver, 163 N. 
WeSi275, dua App.Div. 16/2 Bennett 


v. Nazzaro, 258 N.Y.S. 828, 144 Misc. 
450 


Ohio.—Frank v. Corcoran, 158 N.E. 
501, 25 OhioApp. 356. 


Or.—Fletcher v. Saunders, 284 P. 
276, 132 Or. 67; 2 Bennett v. City of 
Portland 2op) Pine433,. 124 Or.) 1690); 


Walling v. Portland Gas & Coke Co., 
VAT P2399, 75 Or: 495. 

Pa.—Randal v. Gould, 73 A. 986, 225 
Pa. 42. 

Tex.—S. H. Kress & Co. v. Dyer, 
(Civ.App.) 49 S.W.(2d) 986; Engler 
v. Hatton, (Civ.App.) 12 S.W.(2d) 990 
{aff (Civ.App.) 2 S.W.(2d) 519]. 

Wash.—Lander v. Shannon, 268 P. 
145, 148 Wash. 93. 

[a] Right of party to bring forth 
all relevant, material, and competent 
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evidence.® 


facts, even though such facts include 
a suggestion that one party carries 
insurance, is not affected by the rule. 
Albert v. Maher Bros. Transfer Co., 
(Iowa) 243 N.W. 561; Ziegler v. Alas- 
ka Portland Packers’ Ass’n, 296 P. 38, 
135 Or. 359; Fletcher v. Saunders, 284 
Pre2 7650 h3 2) Ones Gian va .Cerini; 
171 P. 1007, 100 Wash. 687. 

[b] Acknowledgment of liability. 
—Where an answer disclosing the in- 
surance is inextricably coupled with 
an acknowledgment of liability, the 
answer is admissible. King vy. Wil- 
son, 2 P.(2d) 833, 116 Cal. 191; Rowe 
v. Rennick, (Cal.App.) 297 P. 603. 

[c] Conversations are not incom- 
petent solely because the parties to 
an action for injuries from an automo- 
bile collision discussed liability in- 
surance. Frank v. Corcoran, 158 N.E. 
501, 25 OhioApp. 356. 

{d] Reference to statements taken 
by representatives of insurance com- 
pany.—(1) In an action by applicants 
for work in a construction gang, 
against a contractor for personal in- 
juries, plaintiff's cross-examination 
of defendant’s witness regarding the 
authenticity of a statement taken by 
a representative of the insurance 
company and put into evidence by 
defendant, disclosing that the insur- 
ance company was interested, is not 
error. Mideastern Contracting Cor- 
poration v. O’Toole, 55 F.(2d) 909. 
(2) Testimony that a_ statement 
signed by plaintiff, and offered in evi- 
dence by defendant, in a personal in- 
jury case was prepared by one inter- 
ested in the case, namely an insur- 
ance adjuster for defendant’s insur- 
er, is proper. Arizona Cotton Oil Co. 
v. Thompson, 245 P. 678, 30 Ariz. 204. 
(3) The rule that a willful attempt 
in a personal injury case to show that 
defendant is protected by insurance 
is reversible error is not applicable 
to a question asked an attorney em- 
ployed by the firm conducting the de- 
fense and, as such, had procured a 
statement from a prospective witness, 
whether his time was not largely 
taken up in cases where clients had 
indemnity insurance. Tuohy v. Co- 
lumbia Steel Co., 122 P:. 36, 61 Or. 527. 

[e] References necessary for fair 
and complete answer.—The answer of 
an injured employee when _ cross- 
examined by defendant’s attorney as 
to why he quit his employer, “that 
they ran me off, said insurance 
wouldn’t allow them to work me,” is 
not error, he being entitled to an 
opportunity to counteract the damag- 
ing effect of the question which was 
intended to weaken his testimony by 
giving the entire reason given him 
by defendant. Keller v. Caldwell 
ea Co.,, 154 SS. 674; 29.9. N.C: 
4 


on 

[f] Repetition by counsel of an- 
swer which was admissible even 
though alluding to defendant’s in- 
surance, although of doubtful pro- 
priety, does not warrant reversal 
where it is not made in bad faith. 
Hodge v. Weinstock, Lubin & Co., 293 
P. 80, 109 Cal.App. 393. 

[g] Res gestze.—Where an auto- 
mobile owner’s declarations that it 
was his fault, that he was going too 
fast, that he had insurance and would 
make settlement, were made imme- 
diately following the collision, and 
while the party injured thereby was 
still lying in the street, and before 
the owner who was the driver had 
got out of the car, it was admissible 
as part of the res geste, and although 
part referring to insurance was ex- 
pressly withdrawn, there was no error 
in refusing to declare a mistrial be- 
cause the jury had been prejudiced by 
its admission. Sims y. Martin, 126 
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a witness apt to influence him in the giving of his 
Subject to these exceptions, it 1s gener- 
ally held to be highly improper for plaintiff to in- 
ject such matter into the case and before the jury 
either directly or indirectly,* more particularly, 
where his action is willful or without legitimate 


S.E. 872, 33 Ga.App. 486. 

[h] Instruction limiting effect.— 
Where matters of insurance are ad- 
mitted for a particular purpose, the 
court should caution the jury only to 
consider it for that particular pur- 
pose, and not to consider it in regard 
to defendant’s duty or liability to 
plaintiff. Sawyer v. J. M. Arnold 
Shoe Co., 38 A. 333, 90 Me. 369; An- 
derson v. Duckworth, 38 N.E. 510, 162 
Mass. 251. 

2. Lander v. Shannon, 268 P. 145, 
148 Wash. 93. 

3. Murray v. Jackson, 24 S.W.(2d) 
960, 180 Ark. 1144; Mississippi Ice & 
Utilities Co. v. Pearce, 134 So. 164, 161 
Miss. 252. 

4 Gayheart v. Smith, 42 S.W.(2d) 
877, 240 Ky. 596; Martin v. Schiska, 
236 N.W. 312, 183 Minn. 256; McGov- 
ern v. Oliver, 163 N.Y.S. 275, 177 App. 
Div. 167; Bennett v. Nazzaro, 258 N. 
Y.S. 828, 144 Mise. 450; Hoover v. 
Turner, 182 N.E. 598, 42 OhioApp. 528. 

[a] In whose name insurance pro- 
cured.—A question put to defendant 
as to whether he had taken out lia- 
bility insurance, on an automobile 
involved in a collision, in his name, 
is competent, being relevant on the 
issue of defendant’s ownership. Gay- 
heart v. Smith, 42 S.W.(2d) 877, 240 
Ky. 596. F 

5. Caddo Transfer & Warehouse 
Seat Perry, 298 S.W. 337, 174 Ark. 

6. Cal.—Cozad v. Raisch Improve- 
ments Co.) 66. by l000; pio @alamolue: 
Bluemel v. Kroizy, 299 P. 756, 114 Cal. 
App. 756. 

Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 432; Coral Ridge Clay 
Products Co. v. Collins, 205 S.W. 958, 
181 Ky. 818. 

Minn.—Scholte v. Brabec, 224 N.W. 
259,.177 Minn. 13°. Gibson. v.. Grey 
Motor Co., 179 N.W. 729, 147 Minn. 134. 

Or.—Fletcher vy. Saunders, 284 P. 
276, 132 Or. 67; Walling v. Portland 
Gas & Coke Co., 75 Or. 495, 147 P. 399. 

Tex.—S. H. Kress & Co. v. Dyer, 
(Civ.App.) 49 S.W.(2d) 986. 

But see Gerry v. Neugebauer, 136 A. 
751, 83 N.H. 23 (evidence that de- 
fendant automobilist carried liability 
insurance is inadmissible, although it 
was introduced to attack the credibil- 
ity of a witness, for to make relevan- 
cy the sole test of admissibility in 
all cases and to ignore the auxiliary 
principle governing the exclusion of 
circumstantial evidence would result 
in confusion or prejudice). 

[a] Settlement of claim showing 
bias.—In an automobile accident case, 
the question on cross-examination 
whether the witness had made settle- 
ment of a claim against defendant is 
permissible to show interest or bias 
of the witness, although the answer 
disclosed that defendant was covered 
by insurance. Bluemel vy. Kroizy, 299 
P. 756, 114 Cal.App. 205. 
gee U.S.—Stewart v. Newby, 266 F. 

Ala.—Steele-Smith Dry Goods Co. 
v. Blythe, 94 So. 281, 208 Ala. 288. 

Ariz.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 80 Ariz. 204; 
Blue Par Taxicab & Transfer Co. v. 
Hudspeth, 216 P. 246, 25 Ariz. 287. 

Ark.—Ft. Smith-Spadra Mining Co. 
v. Shirley, 13 S.W.(2d) 14, 178 Ark. 

Nes 
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Cal.—Squires v. Riffe, 295 P. 517, 
211 Cal. 370; Pierce v. United Gas & 
Wlectric) Co. 118 Pav00, LépeCaleeLiGe 
Roche v. Liewellyn Iron Works Co., 
(4 BP. 147, 140) Cals 563) “Martini” sve 
Wheatley, (App.) 14 P.(2d) 869; Rowe 
Ve Rennick, 297. Pa 1608, 122" CalkAppe 
576; Perry v. A. Paladini, inc, 264 P. 
580, 89 Cal.App. 275; Perez v. Wilson, 
260 P. 838, 86 Cal.App. 288. 
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cause,® as, for example, through questions by his 
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counsel on examination or ecross-examination,® or 


Del.—Chielinsky v. Hoopes Co., 40 
AIT. >, Del 277385 

D.C.—Brooke v. Croson, 61 App.D.C. 
159, 58 F.(2d) 885; Capitol Const. Co. 
v. Holtzman, 27. App.D:C: 125. 

Ga.—Heinz v. Backus, 128 S.E. 915, 
34 Ga.App. 203. 

Idaho.—Wilson v. St. Joe Boom Co., 
200 P. 884, 34 Idaho 253. 

Ill.— Bishop v. Chicago Junction Ry. 
Co., 124 N-B. 342, 289 Ill. 63 [rev 212 
Ill.App. 667]; Mithen y. Jeffery, 102 
N.E. 778, 259 Ill. 372 [rev 174 I11.App. 
602]; Ruwisch v. Knoehel, 233 Ill. 
App. 526; M. H. Boals Planing Mill 
Co.w. Cleveland, C.-Gic& St. LASRy. 
©o:;, 211 Tll.App. 125; Turner y.. Lov= 
ington Coal Mining Co., 156 Ill.App. 
60; Savage v. Hayes Bros. Co., 142 
Tll.App. 316; Emery Dry Goods Co. v. 
De Hart, 130 TllApp. 244. 

Ind.—Flamion vy. Dawes, 169 N.E. 
60, 91 Ind.App. 394; Norris v. West, 
129 N.E.~862, 78 Ind.App. 391. 


Iowa.—Ryan v. Simeons, 229 N.W. 
667, 209 Iowa 1090; Rudd v. Jackson, 
213 N.W. 428, 203 Iowa 661; Berridge 


v. Pray, 210 N.W. 916, 202 Iowa 663. 

Kan.—Holloway v. Telfer, 12 P.(2d) 
826, 186 Kan. 80; Van Pelt v. Rich- 
ards Paint & Paper Co., 296 P. 737, 132 
Kan. 581. 

Ky.—Trevillian v. Boswell, 43 S.W. 
(2d) 715, 241 Ky. 237; Gayheart v. 
Smith, 42 S.W.(2d) 877, 240 Ky. 596; 
Coral Ridge Clay Products Co. v. Col- 
lins, 205 S.W. 958, 18t-Ky. 818. 

Me.—Trumpfeller y. Crandall, 155 
A. 646, 130 Me. 279; Sawyer v. J. M. 
Arnold Shoe Co., 38 A. 333, 90 Me. 369. 

Md.—International Co. v. Clark, 127 
A. 647, 147 Md. 34. 

Mass.—Anderson vy. Duckworth, 38 
N.E. 510, 162 Mass. 251. 

Mich.—Harris v. P. Koenig Coal Co., 
194 N.W. 511, 223 Mich. 683; Kerr v. 
National Fulton Brass Mfg. Co., 118 
N.W. 925, 155 Mich. 191. 

Minn.—Northwestern Fuel Co. v. 
Minneapolis St. Ry. Co., 159 N.W. 832, 
134 Minn. 378. 

Miss.—Mississippi Ice & Utilities 
Co. v. Pearce, 134 So. 164, 161 Miss. 
252; Herrin v. Daly, 31 So. 790, 80 
Miss. 340, 92 Am.S.R. 605. 

Mont.—Wilson v. Blair, 211 P: 289, 
65 Mont. 155. 

Neb.—Lewis v. Beckard, 225 N.W. 
462, 118 Neb. 533. 

N.Y.—Simpson vy. Foundation Co., 
95 N.H. 10, 210 N.Y. 479, Ann.Cas. 
1912B 321; Rodzborski y. American 
Sugar Refining Co. of New York, 
104 N.E. 616, 210 N.Y. 262; Akin v. 
Lee, 99 N-E. 85, 206 N.Y. 20, Ann. 
Cas. 1914A 947; Loughlin v. Brassil, 
79 N.E. 854, 187 N.Y. 128; Perlman v. 
I. Blyn & Sons, 139 N.Y:S. 1082, 155 
App.Div. 888; Branoner y. Traitel 
Marble Co., 129 N.Y.S. 761, 144 App. 
Div. 569; Levy v. J. L. Mott Iron 
Works, 127 N.Y.S. 506, 143 App.Div. 
7; Frahm vy. Siegel-Cooper Co., 116 
N.Y.S. 90, 131 App.Div. 747; Hordern 
v. Salvation Army, 109 N.Y.S. 131, 124 
App.Div. 674; Manigold v. Black Riv- 
er Tract: .Coa.; 80 N.Y.S. 361; 82 “App. 
Div. 381; Wildrick v. Moore, 22 N.Y. 
S. 1119, 66 Hun 630; Maraglino v. 
Comes, 153 N.Y.S. 579, 90 Mise, 297; 
Leon vy. Blaustein, 189 N.Y.S. 78; 
Mitzi ve Carnot, mio”  IN.Y.S.. 64; 
Stringer v. Guggenheim, 117 N.Y. 
Sato dudesen Ven isatsicy,. 8.0 cIN. Yass 


425. 
Williams, 145 S.E. 


N.C.—Goss_ v. 
169, 196 N.C. 213; Luttrell v. Hardin, 
NiCL 266s) ELOLE. Va 


136 S.E. 726, 193 
Oval Oak Mfg. Co., 98 S.E. 369, 177 
INF OSETO0: 

N.D.—Stoskoff v. Wicklund, 193 N. 
WV CH 

Ohio.—Wilson v. Wesler, 160 N.E. 
863, 27 OhioApp. 386. 

Or.—Wells v. Morrison, 256 P. 641, 
121 Or. 604; Ross v. Willamette Val- 
ley Transfer Co., 248 P. 1088, 119 Or. 


395; Rosumny v. Marks, 246 P. 723, 
118 Or. 248; Coblentz v. Jaloff, 239 P. 


825, 115 Or. 656; Jones v. Sinsheimer, 
214 BP, 375, 10” Or. 2491; Walling tv. 
Portland Gas & Coke Co., 147 P. 399, 
75 Or. 495; Vasquez v. Pettit, 145 P. 
1066, 74 Or. 496, Ann.Cas.1917A. 439. 
Pa.—Amey v. Erb, 146 A. 141, 296 
Pa. 561; Lengle v. North Lebanon Tp., 
117° A. 408, 274 Pa. 51; Conover y. 
Bloom, 112 A. 752, 269 Pa. 548; Cur- 
ran v. Lorch, 90 A. 62, 243 Pa. 247; 
Hollis v. United States Glass Co., 69 
IAC bby 220) Pan 49° Koinsaives Keller. 30 
Pa.Super. 596. P 
S.C.—Pardue v. Pardue, 166 S.E. 
101, 167 S.C. 129; Vollington v. South- 
ern Paving Const. Co., 165 S.E. 184, 
166 S.C. 448; Duke v. Parker, 118 S. 
E. 802, 125 S.C. 442; Burgess v. Ger- 
many-Roy-Brown Co., 113 S.E. 118, 
120 S.C. 285; Horsford v. Carolina 
Glass, Cov, 716 Si Bs. 533,92) S:.Cr 236. 
Tenn.—Prewitt-Spurr Mfg. Co. v. 
Woodall, 90 S.W. 623,115 Tenn. 605. 
Tex.—Page v. Thomas, (Civ.App.) 
47 S.W.(2d) 894; Jimmie Guest Mo- 
teorsGo..v. Olcott, CCiv.Appy) 26 S.W. 
(2a) 373; Thompson Drug Co. v. La- 
tham:: .(Civ.App.): 19S wiCZa): 825% 
Gose v. Ballard, (Civ.App.) 12 S.W. 
(2a) 1067; D. & H. Truck Line v. La- 
vallee, (Civ.App.) 7 S.W.(2d) 661; 
Fakes & Co. v. Fort Worth Gas Co., 
(CiysApp.) 5280..SiW..234.) felt’ C.J.4= 
Lone Star Gas Co. v. Coates, (Civ. 
App.) 241 S.W. 1111; Wichita Falls 
Motor Co. v. Meade, (Civ.App.) 203 
S.W. 71; Southwestern Portland Ce- 
ment Co. v. Presbiterio, (Civ.App.) 
190 S.W. 776; Carter v. Walker, (Civ. 
App.) 165 S.W. 483; Fell v. Kimble, 
(Civ.App.) 154 S.W. 1070; Levinski 
v. Cooper, (Civ.App.) 142 S.W. 959; 
Barrett v. Bonham Oil Co., (Civ.App.) 
57 S.W. 602. 
Vt.—Ryan v. Barrett, 162 A. 793; 
Ronan Vv. -d...G.burnbull ©o,, Loh. 
Cerin 171. P: 


W885) 99) Vit. 280. 
“ Wash.—Gianini v. 
1007, 100 Wash. 687; Westby v. 
Washington Brick Co., 82 P. 271, 40 
Wash. 289; Stratton v. C. H. Nichols 
Lumber Co., 81 P. 831, 39 Wash. 323; 
Lowsit v. Seattle Lumber Co., 80 
P. 431, 38 Wash. 290; Iverson v. Mc- 
Donnell, 78 P. 202, 36 Wash. 73. 
W.Va.—Fleming vy. Hatrick, 141 S. 
_W. 628, 105 W.Va. 1385; Wilkins v. 
Schwartz, 132 S.E. 887, 101 W.Va. 337; 
Walters v. Appalachian Power Co., 84 
S.E. 617, 75 W.Va. 676. 
Wis.—Grandhagen v. Grandhagen, 
225 N.W. 935, 199 Wis. 315; Smith v. 
Yellow! Cab Co. 180) N. W,,. 125, 173 
Wis. 33; Kellner v. Christiansen, 172 
N.W. 796, 169 Wis. 390. G 


Man.—Hyndman vy. 
Man. 187. 

Ont.—Mitchell v. Huntzman, 4 Ont. 
eee 636, 23 Ont.W.R. 768, 9 Dom.L. 

See also Stratton v. Sioux Falls 
Traction System, 226 N.W. 644, 55 
S.D. 464 (where, before the trial com- 
menced, plaintiff moved the court to 
forbid defendant making reference 
to the casualty company’s interest, 
the court’s action in sustaining a mo- 
tion to forbid such reference to inter- 
est of the compensation insurer in an 
administrator’s action in behalf of 
insurer and decedent’s father for the 
death of decedent, while erroneous, 
was not prejudicial). 

.8 Ariz.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 30 Ariz. 204. 

Kan.—Holloway v. Telfer, 12 P.(2d) 
826, 186 Kan. 80. 

Me.—Trumpfeller vy. Crandall, 155 
A. 646, 130 Me. 279. 

Or.—Wells v. Morrison, 256 P. 641, 
121 Or. 604; Coblentz v. Jaloff, 239 
P. 825, 115 Or. 656; Walling v. Port- 
land Gas & Coke Co., 147 P. 399, 75 
Or. 495; Tuohy v. Columbia Steel Co., 
V2) Pa 80, Od, One pate 

Tex.—Jimmie Guest Motor Co. y. 
Olcott, (Civ.App.) 26 S.W.(2d) 373. 

W.Va.—Fleming vy. Hatrick, 141 S. 
W. 628, 105 W.Va. 135. 


Stephens, 


through answers 


7 


by his witnesses,'® or by offers of 


9. U.S.—Stewart v. Newby, 266 F. 
287. 

Ala.—Steele-Smith Dry Goods Co. 
v. Blythe, 94 So. 281, 208 Ala. 288. 

Ariz.—Blue Bar Taxicab & Trans- 
fer Co. v. Hudspeth, 216 P. 246, 25 
AT Ze 28 te 

Cal.—Dei v. Bava, 266 P. 956, 204 
Cals 69%). Cittiv. Bava 260m. 1954, 
204 Cal. 136; McPhee v. Lavin, 191 
P. 23, 183 Cal.264; Martini v. Wheat- 
ley, (App.) 14 P.(2d) 869; Daniel v. 
Asbill, 276 P. (149, 97 Cal. App. a3; 
Eldridge v. Clark & Henery Const. 
Co.,° 243 P. 43, 75 Cal.App. 516. 

1l1.—Smallen .v. Aronson, 253 Ill. 
App. 540; Ruwisch v. Knoebel, 233 
Ill.App. 526; M. H. Boals Planing 
Mill Co. v. Cleveland, C., C. & St. L. 
Ry. Con ode TAD p.h2ib: 

Ind.—Norris v. West, 129 N.E. 862, 
78 Ind.App 391. 

Iowa.—Rudd vy. Jackson, 213 N.W. 
428, 203 Iowa 661. 

Kan.—Van Pelt v. Richards Paint 
& Paper Co., 296 P. 737, 132 Kan. 581. 

Ky.—Trevillian v. Boswell, 43 S.W. 
(2d) 715, 241 Ky. 237; Ingram v. Rob- 
inson, 251 S.W. 655, 199 Ky. 631. 

Me.—Ritchie v. Perry, 152 A. 621, 
129 Me. 440. 

Mich.—Cawood v. Earl Paige & Co., 
214 N.W. 402, 239 Mich. 485; Kerr v. 
National Fulton Brass Mfg. Co., 118. 
N.W. 925, 155 Mich.. 191. 

Mont.—Wilson vy. Blair, 211 P. 289, 
65. Mont: 155, 27 A.LsR.. 1235. 

N.Y.—Cosselmon v. Dunfee, 65 N.E. 
494,172 N.Y. 507; O’Brien v. Hencken 
& Willenbrook Co., 158 N.Y.S. 200, 172 


App.Div. 142; Fitzgibbons v. Sche- 
nectady Ry. Co., 145 N.Y.S. 401, 160 
App.Div. 66; Frahm v. Siegel-Cooper 


Co.,- 116 NEY S908 t3t. AppeDiv. = (472 
Manigold v. Black River Traction 
Co., 80 N.Y.S. 861, 81 App.Div. 381; 
Chernick v. Independent American 
Ice Cream Co., 121 N.Y.S. 352, 66 Misc. 
aie Leon v. Blaustein, 189 N.Y.S. 
7 


N.C.—Gilland v. Carolina Crushed 
Stone Co., 128 S.E. 158, 189 N.C. 783. 

Ohio.—Wilson> v. Wesler, 160 N.E. 
863, 27 OhioApp. 386. 

Or.—Cameron v. Pacific Lime & 
Gypsum Co., 144 P. 446, 73 Or. 510, 
Ann.Cas.1916E 769. 

Tex.—Jimmie Guest Motor Co. v. 

Olcott;); (Civ. App) s26) SW. 2G) eaves 
Acola v. Magnolia Petroleum Co., 
(Civ.App.) 261 S.W. 384; Lone Star 
re se v. Coates, (Civ.App.) 241 S.W. 
yy Vt.—Ryan v. Barrett, 162 A. 793. 
“~ Wash.—Westby Vv. Washington 
Brick. 'Co.,. 82 PB... 271,40, Wash. (289% 
Stratton v. C. H. Nichols Lumber Co., 
81 P. 831, 39 Wash. 323, 109 Am.S.R. 
881; Lowsit v. Seattle Lumber Co., 
80 P..431, 38 Wash. 290; Iverson v. 
McDonnell, 78 P. 202, 36 Wash. 73. 

W.Va.—Fleming v. Hartrick, 141 S. 
E. 628, 105 W.Va. 135; Wilkins v. 
Berta We 132 S.W. 887, 101 W.Va. 
337. 

Wis.—Remmel v. Czaja, 198 N.W. 
266, 183 Wis. 503; Smith v. Yellow 
Cab Co.,-180 N.W. 125, 173 Wis. 33. 

[a] Deliberate and premeditated 
purpose of counsel on cross-examina- 
tion to apprise the jury of the fact 
that defendant is protected by insur- 
ance is reversible error. Fleming v. 
Hatrick, 141 S.E. 628, 105 W.Va. 135. 

10. Cal.—Squires v. Riffe, 295 P. 
517, 211 Cal. 370 [superseding Squires 
v. Riffe, (App.) 287 P. 360). 

Ky.—Trevillian v. Boswell, 43 S.W. 
(2d). 715, 241 Ky. 237; Gayheart v. 
Smith, 42 S.W.(2d) 877, 240 Ky. 596. 

N.Y.—Chernick Vv. Independent 
American Ice Cream Co., 121 N.Y.S. 
352, 66 Mise. 177. 

S.C.—Duke v. Parker, 118 S.E. 802, 
125 S.C. 442. 

Tex.—Thompson v. Latham, (Civ. 
App.) 19 S.W.(2d) 825; Gose v. Bal- 
lard, (Civ.App.) 12 S.W.(2d) 1067; 
Fakes & Co. v. Fort Worth Gas Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 111] 
proof*! or objections to evidence,!? or through the 
argument of his counsel.'* And the fact that jurors 
had been questioned on their voir dire as to their 
interest in insurance companies is no justification 
for the injection of insurance into the case during 
the trial by opposing counsel.'* This general rule 
is primarily for the protection of defendants'® who 
cannot be heard to complain if this incompetent 
matter is injected into the case by their own wit- 
nesses and plaintiff is in no way responsible for 
it;*® thus, an unsolicited reference to defendant’s 
insurance made by a witness obviously hostile to 
plaintiff on examination by plaintiff’s counsel is 
not ground for the withdrawal of a juror.!7 It 
has also been held. that, if plaintiff does not will- 
fully bring the matter into the ease, it does not 
constitute error;t® so, if a question is asked in 
good faith which elicits an answer from a witness 
relative to insurance, there is no misconduct war- 
ranting reversal.t® At all events, the judgment 
will not be reversed rf the improper injection of 
this matter is not ealeulated to influence the jury,”” 
or if it is apparent from the verdict that the jury 
were not influenced thereby.?4 And whether or not 
the court should order a mistrial because of it 1s 
generally held to be a matter for its own sound 


(CCiveApp:)) 280  SW.22342 [citie. S.J; 
Wichita Falls Motor Co. v. Meade, 


Civ.App.) 203 S.W. 71. 
V WwW North Coast] [b] 
Stevedoring Co., 
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and the jury warned that the matter 
of insurance was immaterial. : 
ie v. Perry, 152 A. 621, 129 Me. 440. 27. 
Answer by witness, to ques- 
tion as to whom he refused to allow 
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‘discretion.22 Furthermore, where the question by 
counsel? or the statement by a witness** is indefi- 
nite and only by conjecture could it be said to have 
anything to do with defendant’s insurance, it is 
not ground for reversal; and an attempt by plain- 
tiff to place before the jury the inference that de- 
fendant is indemnified, if a complete failure, does 
not require reversal.2° A reference by counsel, in 
the nature of a reassurance to compose a witness, 
which refers to the fact that the suit is a friendly 
one between members of the same family, is not 
reversible as injecting defendant’s insurance into 
the case.2® While it has been held to be improper 
for defendant to bring evidence concerning his in- 
surance into the case,”* even to show that he carries 
none,”> on the other hand it has been held not to 
be improper or prejudicial to ascertain that defend- 
ant had no insurance.?® However, if defendant 
does first bring out the matter, it is not error for 
plaintiff to explain it more fully.®° 

Modification or qualification of rule. In some 
jurisdictions the rule has been modified*+ and it 
is held to be permissible, in a personal injury suit, 
for plaintiff’s counsel to inquire of defendant on 
cross-examination as to whether or not he carries 
liability insurance against an adverse verdict,*? 
26. Paes v. Baker, 124 So. 740, 220 


Skillin v. Skillin, 154 A. 570, 
130 Me. 223. - 


Ritch- 


ash.—Sehotis- v. 
PB 20) 222 1,. 163 
Wash. 305, 78 A.L.R. 1427. 

11. Martin v. Lilly, 121 N.E. 443, 
188 Ind. ¥39; Grandhagen v. Grand- 
hagen, 225 N.W. 935, 199 Wis. 315. 

Evidence admissible for particular 
purpose see supra § 216. 

12. Norris v. West, 129 N.E. 862, 
78 Ind.App. 391; Lone Star Gas Co. 
v. Coates, (Tex.Civ.App.) 241 S.W. 
1111; Wankowski v. Crivitz Pulp, 
etc., Co., 118 N.W. 6438, 137 Wis. 123. 

13. See infra § 281. 

14. Mangino v. Bonslett, 292 P. 
1006, 109 Cal.App. 205. 

15. Volington v. Southern Paying 
Co., 165 S.E. 184, 166 S.C. 448. 

16. Volington v. Southern Paving 
Co., supra. 

17. Portner v. Wible Bros., 91 Pa. 
Super. 522. 

18. Hoffman v. Broadway: Hazel- 
wood, 10 P.(2d) 349, 11 P.(2d) 814, 
139 Or. 519; Thompson vy. Collins, 247 
P. 458, 139 Wash. 401. a 

19. Langford v. Kosterlitz, 290 P. 
80, 107 Cal.App. 175; Ziegler v. Alas- 
ka Portland Packers Ass’n, 296 P. 
38,7185, Or. 359. 

{a] Error arises only when party 
intentionally brings before jury, on 
immaterial or irrelevant matter, the 
fact that the adverse party is in- 
sured. Albert v. Maher Bros. Trans- 
fer Co., (Iowa) 243 N.W. 561. 

20. Nichols v. Nelson, 252 P. 739, 
80 Cal.App. 590; Reitz v. Yellow Cab 
Co., 248 Ill.App. 287; Horton v. Ben- 
son, (Tex.Civ.App.) 266 S.W. 213 [aff 
(Commn.App.) 277 S.W. 1050]. 

Harmless error generally see Ap- 
peal and Error §§ 2878-3055. 

a1 Eldorado, Coal,-etc.,, Cor Vv. 
Swan, 81 N.E. 691, 227 Ill. 586; Som- 
ers v. Jacobs, 91 N.Y.S. 332. 

22. Trumpfeller v. Crandall, 155 A. 
646, 130 Me. 279; Ritchie v. Perry, 
152 A. 621, 129 Me. 440; Gibbs v. Bar- 
ton, 130 A. 439, 3 N.J.Misc. 1025; Goss 
v. Williams, 145 S.B. 169, 196 N.C. 
213; Gilland v. Carolina Crushed 
Stone Co., 128 S.B. 158, 189 N.C. 783; 
Ryan y. Barrett, (Vt.) 162 A. 793. 

[a] Presiding justice held not to 
have abused discretion in failing to 
order a mistrial because of an attempt 
by question in cross-examination by 
plaintiff’s counsel to call the jury’s 
attention to the fact that defendant 
was insured against lability, where 
the improper question was excluded 


tor but did 


28. Davis v. Underdahl, (Or.) 13 
examine him, that he refused no doc- | P.(2d) 362. 
refuse to permit an in- [a] Refusal to allow defendant to 


Surance representative, does not re- 
quire the court to order a mistrial in 
a personal injury case on the ground 
that the fact that defendant was in- 
sured against loss from accident was 
injected into tthe case. Bradley y. D. 
Bea ere Co., 90 A. 1015, 86 N.J.Law 

[c] Mere fact that defendant’s at- 
torney, on motion for adjournment, 
makes some statements to the court 
in the presence of a general panel be- 
fore the beginning of the trial about 


negotiations with an agent of the in= |. 


surance company does not warrant 
the court in declaring a mistrial be- 
cause the question of insurance had 
been brought into the ease. Corum v. 
Davis, 130 A. 448, 3 N.J.Misc. 981. 

23. Hughes v. Duncan, 300 P. 147, 
114 Cal.App. 576. 

[a] Question to defendant as to 
whether he reported the accident in- 
volved to his attorney or to anyone 
else is not improper, as an attempt to 
inject the matter of defendant’s in- 
surance into the trial. Hughes v. 
Dunean, 300 P. 147, 114 Cal.App. 576. 


24. Smallen y. Aronson, 253 Ill. 
App. 540; Reitz v. Yellow Cab Co., 
248 Ill.App. 287; Albert v. Maher 


Bros. Transfer Co., 
561. 

[a] Testimony laying no founda- 
tion for any assumption that defend- 
ant’s liability is covered by insur- 
ance is not within the rule of re- 
versible error for plaintiff to inform 
the jury that defendant is protected 
by insurance. Smallen vy. Aronson, 
253 Ill.App. 540. 

[b] Answer not mentioning in- 
surance.—Testimony as to defend- 
ant’s statement that a third person, 
not identified, told him to keep his 
mouth shut, does not require dis- 
charging the jury as disclosing that 
defendant was insured. Storla v. Spo- 
kane, Portland & Seattle Transp. Co., 
(Or.) 12 P.(2da) 1009. 

[c] Mere reference to insurance 
company, not disclosing that it had 
insured defendant or reasonably lead- 
ing to such an inference, is not 
ground for withdrawal of a juror. 
King v. Keller, 90 Pa.Super. 596. 

25. Frye v. Jensen, 258 P. 497, 144 
Wash. 553. 


(Iowa) 243 N.W. 


show lack of protection held proper. 
—In a personal injury action for an 
automobile collision, refusing to per- 
mit defendant to introduce a policy 
to show it did not protect him against 
plaintiff’s claim, after cross-exami- 
nation disclosed defendant’s witness 
was employed by the insurance com- 
pany, is not error. Davis v. Under- 
dahljei(Orjeel 3) B20) 362s 

29. Falk v. Poucher Printing & 
Lithographing Co., 210 N.W. 997, 169 
Minn. 229. , 

30. Mercado v. Nelson, 235 P. 123, 
118 Kan. 302. ‘ 

31. See cases infra notes 32-50. 

32. Jennings v. Biurvall, 240 N.W. 
757, 122° Neb. 551; Glick v. Poska, 239 
N.W.- 626, 122 Neb. 102; Nichols vy. 
Owens Motor Co., 236 N.W. 169, 121 
Neb. 105; Sloan v. Harrington, 223 
N.W. 663, 117 Neb. 809 [appeal dism 
and cert den 280 U.S. 516, 50 S:Ct. 65, 
74 L.Ed. 586]; Jessup v. Davis, 211 
N.W. 190, 115 Neb. 1, 56 A.L.R. 1403 
[error dism 276 U.S. 593, 48 S.Ct. 300, 
72 L.Ed. 722]; Miller v. Central Taxi 
©o., 193 N.W. 919, 110 Neb. 306; Kal- 
ker v. Heddin, 61 A. 395, 72, N.J.Law 
242; Day v. Donahue, 61 A. 934, 62 
N.J.Law 380; Brant v. Asarnow, 147 
A. 233, 7 N.J.Misc. 803 [aff 150 A. 917, 
106 N.J.Law 559]. 

{a] This is for sole purpose of in- 
forming all parties as to the true sta- 
tus in reference to these matters. 
Jennings v. Biurvall, 240 N.W. 757, 
122 Neb. 551; Nichols v. Owens Motor 
Co., 236 N.W. 169, 121 Neb. 105; Sloan 
v. Harrington, 223 N.W. 663, 117 Neb. 
809 [appeal dism and cert den 280 
US. 516, 50°S:Ct. 65, 74 Li wd 25 86q- 

[b] “Are you testifying in your 
own interest or are you insured 
against an adverse verdict,” such a 
question on the cross-examination of 
defendant of record is not improper. 
Kalker v. Hedden, 61 A. 395, 72 N.J. 
Law 242; Day v. Donahue, 41 A. 934, 
62 N.J.Law 380; Brant v. Asarnow, 
147 A. 233, 7 N.J.Mise. 803. 

{c] If requested to do so, court 
should limit jury’s consideration of 
cross-examination of defendant in a 
personal injury action as to whether 
he carried liability insurance. Sloan 
v. Harrington, 223 N.W. 663, 117 Neb. 
809 [appeal dism and cert den 280 
US. “bli6s 50° SiCt= "65; “74 Libd. 5861. 


108 [64 C.J.] 


and also to inquire as to whether he personally em- 


ployed the attorneys for the defense ;?* moreover, 
it has also been held that plaintiff may, on his direct 
examination of one in the pay or employ of insurer, 
question him as to such relationship.*4 However, 
when plaintiff does not attempt to show otherwise, 
and the case is tried upon that theory, it is improper 
to permit defendant to emphasize the fact that he 
is the real party in interest.**° In another jurisdic- 
tion the rule is to the effect that, if the insurance 
company is the defendant in a negligence case, and 
as such is conducting the defense, it should be com- 
‘pelled to remove the disguise and stand in the 
~open;*® however, if defendant of record is defend- 
ant in reality and is conducting his own defense, 
the fact that he may be protected from Joss on aec- 
count of the casualty involved is highly irrelevant 
and can be prejudicial if brought to the attention 
of the jury;** hence, reference to defendant’s pro- 
tection is forbidden®® unless evidence thereof is ad- 
missible on proper issues or for other proper pur- 
poses, in which case the fact that it also discloses 
defendant’s insurance will not render it inadmis- 
sible ;°° if, however, the issue sought to be supported 
is not material, the matter is improper.*® If the 
evidence is relevant, the question of plaintiff’s bad 
faith in referring to the subject is immaterial,*! 
even if more is said on the subject than is neces- 
sary;#? but where plaintiff’s attorney asks any 
question or makes any statement indicating that 
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. 
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an insurance company is protecting defendant, it 
will, in the absence of good faith or sound reason 
for such question or statement, work a reversal;** 
and an objection is properly sustained to a ques- 
tion raising such matters in the absence of any in- | 
dication of the good faith of plaintiff’?s counsel in 
asking 1t.44 However, a mere nonresponsive an- 
swer disclosing insurance, which is already known 
to the jury, is not indicative of bad faith on coun- 
sel’s part;+> and an unanswered question, where 
the question itself does not refer to insuranee, is not 
prejudicial.t® Defendant cannot produce evidence 
to show that he is not insured#* or to show the limit 
of his insuranece;*® and he must also exercise care 
in the cross-examination of witnesses if he is to avoid 
the danger of having the matter brought before the 
jury by plaintiff’s witnesses.t*9 Where it affirma- 
tively appears that defendant has no insurance, 
plaintiff’s counsel should refrain from referring to 
insurance.°° 

Insurance of plaintiff or third person. It has been 
held to be improper for counsel for plaintiff to 
read portions of the deposition of the driver of an 
automobile, in which plaintiff was a guest, which 
collided with defendant’s street car, showing that 
such driver had no insurance.*! And the facet that 
plaintiff’s attorney asked a witness if he were not 
an insurance broker will not justify defendant in 
referring to plaintiff’s insurance.°*” 


83. Jennings v. Biurvall, 240 N.W. 
757, 122 Neb. 551; Sloan v. Harring- 
ton, 223 N.W. 663, 117 Neb. 809 [ap- 
peal dism and cert den 280 U.S. 516, 
50 S.Ct. 65, 74 .Ed. 586]. 

34 Egner v. Curtis, 
Paine Co., 146 N.W. 1082, 
18, L.R.A.1915A 153. 

35. Taulborg v. Andresen, 228 N. 
W. 528, 119 Neb. 273, 67 A‘L.R. 642. 

36. Grindstaff v. J. Goldberg & 
Sons Structural Steel Co., 40 S.W 
(2d) 702, 328 Mo. 72; Snyder v. Wag- 
ner Electric Mfg. Co. of St. Louis, 
223 S.W. 911, 284 Mo. 285; Bishop v. 
Musick Plating Works, 3 S.W.(2d) 
256, 222 Mo.App. 370. See also Ed- 
wards v. Smith, (Mo.App.) 286 S.W. 
428 (which declares that the fact 
that an insurance company has as- 
sumed the defense of the case may 
legitimately come to the knowledge 
of jurors if it be warranted by the 
developments of the trial or the par- 
ticular circumstances of the case). 

37. Grindstaff v. J. Goldberg & 
Sons Structural Steel Co., 40 S.W. 
(2d) 702, 328 Mo. 72. 

38. Wack v. F. E. Schoenberg Mfg. 
Co;,. (Mo.) 53 S.W.(2d) 28; Hunt v. 
Gus Gillerman Iron & Metal Co., 39 
S.W.(2d) 369, 327 Mo. 887; Nolen v. 
Halpin-Dwyer Const. Co., 29 S.W. 
(2d) 215, 225 Mo.App. 224; Melvin v. 
Cater, 299 S.W. 108, 221 Mo.App. 
1212; Miller v. Harrison Const, Co., 
(Mo.App.) 298 S.W. 259; Hill v. Jack- 
son, 265 S.W. 859, 218 Mo.App. 210; 
Muelebach v. Muelebach Brewing Co., 
(Mo.App.) 242 S.W. 174; Blanchard 
v. Olds Gasoline Engine Works, 126 
S.W. 828, 142 Mo.App. 319. 

39. Jablonowski v. Modern Cap Mfg. 
Co.) 209) SW eden ole » Mon 173") [att 
(App.) 251 S.W. 477]; Nixon y. Hill, 
(Mo.App.) 52 S.W.(2d) 208; Cervillo 
v. Manhattan Oil Co., 49 S.W.(2da) 183, 
226 Mo.App. 1090; Jones v. Missouri 
Freight Transit Corporation, 40 S.W. 
(2d) 465, 225 Mo.App. 1076; MecPher- 
son v. Premier Service Co., (Mo.App.) 
38 S.W.(2d) 277; Steinman v. Brown- 
field, (Mo.App.) 18 S.W.(2d) 528; 
Miller v. Walsh Fire Clay Products 
Cou, 282, Sow. 141, 219 Mo.App. 590% 
Zein v. Pickel Stone Co., (Mo.App.) 
973 S.W. 165;. Hill v. Jackson, (Mo. 
App.) 272 S.W. 105; Muelebach v. 


Towle & 
96 Neb. 


Muelebach Brewing Co., 


(Mo.App.) 
242 S.W. 174; 


Boten y. Sheffield Ice 
Co., 166 S.W. 888, 180 Mo.App. 96. 
[a] Rule as to admissibility of 
this evidence is same rule that gov- 
erns admissibility of any other evi- 
dence offered in a case. The deter- 
mining circumstance is whether or 
not it tends to prove any issue or is 
relevant or material for any purpose. 
If so, it cannot be excluded on the 
ground that it may tend to prejudice 
defendant or because it tends to show 
that he carries indemnity insurance. 


Paepke v. Stadelman, 300 S.W. 845, 
222 Mo.App. 346. 
[b] Contained in admission of lia- 


bility.—(1) Plaintiff has the right to 
prove any fact tending to render rea- 
sonable or to corroborate an admis- 
sion of liability by defendant, even 
though it incidentally disclose that 
defendant is protected by insurance. 
Edwards v. Smith, (Mo.App.) 286 S. 
W. 428; Garvey v. Ladd, (Mo.App.) 
266) S.Wie ola ts (2) Admitting testi- 
mony that defendant, at the scene of 
the collision sued for, stated that the 
accident was his fault and that he 
was covered by insurance, is not er- 
ror. Nixon v. Hill, (Mo.App.) 52 S. 
W.(2d) 208. (3) A remark by coun- 
sel of plaintiff struck by an automo- 
bile that defendant stated he had in- 
surance and thought plaintiff would 
be cared for is proper, where fol- 
lowed by proof. Steinman y. Brown- 
held, (Mo.App.) 18 S.W.(2d) 528. 

40. Robinson v. McVay, (Mo.App.) 
44 S.W.(2d) 2388. 

[a] Ownership not in issue.—In- 
jecting a question of liability insur- 
ance under the guise of proving au- 
tomobile ownership in an action for 
injuries where ownership was imma- 
terial is reversible error. Robinson 
a McVay, (Mo.App.) 44 S.W.(2d) 

41. Nolen v. Halpin-Dwyer Const. 
29 S.W.(2d) 215, 225 Mo.App. 


224; Paepke v. Stadelman, 300 S.W. 
845, 222 Mo.App. 346. 

42. Nolen v. Halpin-Dwyer Const. 
ser 29 S.W.(2d) 215, 225 Mo.App. 
24. 

43. Nolen vy. Halpin-Dwyer Const. 
Co., supra; Edwards v. Smith, (Mo. 
App.) 286 S.W. 428. 


[a] Testimony in action for inju- 
ries held to indicate good faith of 
counsel of plaintiff struck by an au- 
tomobile injecting into the case lia- 
bility insurance. Steinman v. Brown- 


field, (Mo.App.) 18 S.W.(2d) 528. 
44. Edwards vy. Smith, (Mo.App.) 
286 S.W. 428. 
45. Jones v. Missouri Freight 


Transit Corporation, 40 S.W.(2d) 465, 
225 Mo.App. 1076. 

4G. Muehlebach  v. Muehlebach 
Brewing Co., (Mo.App.) 242 S.W. 174. 

[a] Where there was dispute as 
to form of report of the accident in- 
volved and plaintiff's counsel inter- 
rogated a witness with regard to 
where it was, and this question was 
not answered, the question was not 
prejudicial as indicating to the jury 
that the case was being defended by 
the inSurance company. Muehlebach 
v. Muehlebach. Brewing Co., (Mo. 
App.) 242 S.W. 174. 

47. Fox v. Missouri Jobbing 
House, (Mo.App.) 32 S.W.(2d) 130; 
Malone v. Small, (Mo.App.) 291 S.W. 
168. 

48. Ternetz v. St. Louis Lime & 
Cement Co., (Mo.) 252 S.W. 65. 

49. Zeller v. Wolff-Wilson Drug 
Co., (Mo.App.) 51 S.W.(2d) 881. 

[a] Tllustration.—In a personal 
injury case, a reference to defend- 
ant’s insurance by a witness who was 
not an interested party in the case, 
made on cross-examination by de- 
fendant’s counsel, who could have 
exercised more care in the cross-ex- 
amination, does not entitle defendant 
to a mistrial. Zeller vy. Wolff-Wilson 
Drug Co., (Mo.Anp.) 51 S.W.(2d) 881. 

50. Hayes v. Berry, (Mo.App.) 184 
S.w. 943. 

51. Graves v. Boston & M. R. R., 
149 A. 70, 84 N.H. 2256. 

{a] This testimony is appeal to 
sympathy and prejudice of the jury, 
asking them in effect to find the 
street railroad liable because the 
driver did not carry liability insur- 
ance. Graves v. Boston & Maine R. 
Re Cor,” £49) AS (Oss INSEL e225. 

Appeals to sympathy generally see 
infra § 298. 

52. Mangino v. Bonslett, 292 P. 
1006, 109 Cal.App. , ; 

Retaliatory remarks and argument 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 111-113] 


Cure of error.5* 


sufficient cure of the 


the court expresses its readiness 


jury to disregard the matter, but defendant requests 
him not to, a motion by defendant for mistrial is 
It is said to be the duty of 
counsel for plaintiff, if he is surprised by an answer 
injecting this matter into the case, to move to strike 
it out and instruet the jury to disregard it.°® 

[§ 112] N. Objections and Exceptions; 


V. RECEPTION OF EVIDENCE’? 


properly dismissed.°$ 


Although it has been declared 
that such action is generally insufficient to remove 
the prejuslice,°* an admonition by the court to the 
jury to disregard it is ordinarily deemed to be a 
impropriety,°®> particularly 
where a witness volunteers such matters without 
solicitation,®® unless the effeet of the improper in- 
jection of this matter into the trial is so prejudicial 
as not to be removed by such action.®* 


TRIAL 


And where 
to instruet the 


Waiver 


of Irregularities.°° 
can be made on account of errors, irregularities, or 
omissions in the conduct of a trial by a party who 
consents to the action taken,°* or does not assert 
his rights,°2 or who takes no steps to have the irreg- 
ularities corrected,®* 
harmful result could not be obviated or prevented 
by any further action,** or who does not object®® 
or except®® thereto at the proper time.®* It has been 
held, however, that a party does not acquiesce in 
the absence of the judge during the trial by failing 
to protest,°® and that if irregularities are so seri- 
ous as to make it clearly appear that there has been 
a denial of a fair and impartial trial according to 
the forms and procedure of the law, the want of ob- 
jections or exceptions is not fatal.%? 


[64 C.J.] 109 


As a general rule, no objection 


unless they are such that a 


[§ 113] A. Introduction, Offer, and Admission of | Evidence in General*—1. Necessity and Scope of 


generally see infra § 300. 

53. Cure of misconduct of coun- 
sel by admonition see infra § 310. 

54. Bibb Mfg. Co. v. Williams, 137 
S.E. 636, 36 Ga.App. 605. 

5. U. S.—Jupollo Public Service 
Co. v. Grant, 42 F.(2d)—18. 

Ala.—Cannon vy. Searborough, 137 
So. 900, 223 Ala. 674; Alabama Clay 
Products Co. v. Mathews, 126 So. 869, 
220 Ala. 549. 

Cal.—Wieck v. Hockett, 2 P.(2d) 
476, 115 Cal.App. 600; Williamson v. 
Hardy, 190 P. 646, 47 Cal.App. 377. 

Conn.—Mongillo v. New Emgland 
Banana Co., 160 A. 433,115 Conn, 112. 

Kan.—Stafford v. Noble, 182 P. 650, 
105 > Kance219, 

Ky.—Consolidated Coach Corpora- 
tion v. Saunders, 17 S.W.(2d) 233, 229 
Ky. 284. 

Me.—Ritchie v. Perry, 152 A. 621, 
129 Me. A440. 


Mass.—Gartland v. Freeman, 178 
N.E. °732. 
Mich.—Warmelink v. Tissue, 241 


NeW: 203, 257 Mich: 228; Harris v. P. 


Koenig Coal Co., 194 N.W. 511, 223 
Mich. 683. 
N.J.—Hughes v. English, 152 A. 


473, 9 N.J.Mise. 28. 

Or.—-Melcher v. Connell, 250 P. 742 
119 Or. 626. 

S.C.—Anderson v. Ballenger, 164 S. 


Heosis, 166 S.C l 44. 
Tex.—Jimmie Guest Motor Co. v. 
Olcott, (Civ.App.) 26 S.W.(2d) 373. 


Wash.—Nicholson v. Brado, 297 P. 
1093, 162 Wash. 146; Demase v. Ne- 
mitz, 258 P. 25, 144 Wash. 404. 

W.Va.—Ambrose v. Young, 130 S. 
E. 810. 

Wis.—Gerbing v. McDonald, 229 N. 
W. 860, 201 Wis. 214 [foll 239 N.W. 
864, 201 Wis. 222]. 

[a] Evidence properly’ stricken 
out which disclosed that the driver 
of defendant’s car took him to the 
insurance -office does not show an im- 
proper disclosure of the existence of 
liability insurance. Hackett v. Palon, 
210 N.W. 996, 169 Minn. 218. 

56. Jones v. Sinsheimer, 214 P. 
375, 107 Or. 491. 

[a] Reason for rule.—Unlooked 
for disclosures are often made by 
witnesses, and in the absence of some 
peculiar countervailing circumstance, 
the admonition to the jury by the 
court to disregard it ought to be a 
sufficient remedy for the evil. Jones 
v. Sinsheimer, 214 P. 375, 107 Or. 491. 

57. Perez'v. Wilson, 260 P. 838, 86 
Cal.App. 288; Jimmie Guest Motor 
Co. v. Olcott, (Tex.Civ.App.) 26 S.W. 
(CA5B) Ooi fale Lone Star Gas Co. ‘v. 
Coates, (Tex. CinsADpDp E24 Ll Si Weel 
See Simpson v. Foundation Co., 95 
N.E. 10, 210 N.Y. 479; Wilson v. Wes- 
ler, 160 N.E. 863, 27 OhioApp. 386; 
Carter v. Walker, (Tex.Civ.App.) 165 
S.W. 483 (all holding that it must 
clearly appear that the verdict has 


not been influenced before such ad- 
monition wil! cure the error). 

[a] In some cases no admonition 
to jury could remove the effects of 
such testimony, as it could not re- 
move the knowledge. Carter v. Walk- 
er, nao Civ.App.) 165 S.W. 483. 

b] Where repetition by court of 
its admonition to disregard and an 
animated colloquy between the court 
and counsel serves rather to im- 
press the matter on the minds of the 
jury than to remove the effect of a 
statement referring to defendant’s 
insurance, it must be held to consti- 
tute reversible error. Lone Star Gas 
Cosi... Coates) (Dex.Civ-App:) 2241..'St 
We 1111: ; 

58. Bethanis v. Siegel, 152 A. 459, 
9 N.J.Mise. 21. 

59. Simpson v. Foundation Co., 95 
Aces 10, 201 N. Y. 479, Ann.Cas.1912B 


60. Preservation and reservation 
in lower court of grounds of review 
see Appeal and Hrror §§ 580-950. 

61. Gray v. Mossman, 99 A. 1062, 
91 Conn. 430; Brown y. Spreckles, 18 
Hawaii 91. 

62. Indianapolis Northern Trac- 
tion Co. v. Brennan, 87 N.E. 215, 90 
NEY 65, 174 .ind.. 1730. RALN.S.. 85. 

Waiver of right to open and close 
by failure to assert it see supra § 


85. 

63. Cal.Kershaw v. Tilbury, 8 
P.(2d) 109; Ward v. De Martini, 292 
P92 £08 CaliApp,. 745. 


Hawaii.—Smith v. Laamea, 29 Ha- 
wali 750. 
11 Nev. 


Ps yg ¥. Travis, 
N.Y.—Jennings v. Kasmak, 45 N.Y. 


S..-802; 20, Mise. 300 [rev 43. NvY.S. 
1134;,°19 Misc. 433]. 
Pa.—Medis v. Bentley, 65 A. 758, 


216 Pa. 324: °Fraim >vi National 
Ins. Cos, 32) Ay 613) 170 Pa, £505.50) Am: 
S.R. 753 


Wash.—Cloherty v. Griffiths, 144 P. 
912, 82 Wash. 634; Earles v. Bigelow, 
3b E: 390) 7 Washe 5812 

See Billburg v. Schmid, 205 I1l.App. 

8 : 


[a] Calling attention to fact that 
juror is asleep.—If a party notices 
that a juror has fallen asleep dur- 
ing the trial, it becomes his duty to 
notify his attorney, who should call 
the court’s attention thereto, and his 
failure to do so must be deemed a 
waiver of the objection. Kershaw: v. 


Tilbury, ((Cails)) Sie (2d "1.09. 

64. Ward v. De Martini, 292 P. 
192, 108 Cal.App. 745. 

65 Cal.Hart v. Farris, . (App.) 
13 Pi(2d) 790. 

Ga.—Linder v. Brown, 73 S.E. 734, 


137 Ga. 352; Methodist Episcopal 
Church South v. Dudley Sash, Door 
& Lumber Co., 72 S.B.. 480, 1387 Ga. 
68; Freeman vy. Petty, 95 S.E. 737, 22 
Ga.App. 199. 


*By BERNARD J. KENNY (S§§ 113-168). 


Ill.—Pennsylvania Co. v. Barton, 
130 Ill.App. 573; Chicago Belt R. Co. 
v. Confrey, 111 Ill.App. 473 [aff 70 N. 
BE. 773, 209 Tilly 8441. 

Me.—Elwell v. Sullivan, 13 A. 901, 
80_ Me. 207. 

Neb.—Bunting v. Oak Creek Drain- 
age Dist., 157 N.W. 1028, 99 Neb. 843, 
L.R.A.1918B, 1004. 

Tex.—Valdez v. O’Connor, (Civ. 
App.) 17°S!W. (2d)» 835. 

Wis.—McCormick y. Ketchum, 4 N. 
W. 798, 48 Wis. 643. 

Objections and rulings thereon in 
pone see Appeal and Error §§ 636— 
800. 


66.° U.S.—Illinois Cent. R. Co. v. 
Griffin, 80 F. 278, 25 C.C.A. 413. 

Kan.—Cone v. Smyth, 45 P. 247, 3 
Kan.App. 607. 

Minn.—Haug v. Haugan, 53 N.W. 
874, 51 Minn. 558. 

Neb.—Republican Valley R. Co. v. 
Arnold, 14 N.W. 478, 13 Neb. 485. 

N.H.—Cohen y. Pienkowski, 144 A. 
263, 83: N.H. 586, 

N.C.—Southerland v. Crump, 153 S. 
TOp NS TC INE Os lal 

Okl.—Stanfield v. Lincoln, 1 P.(2d) 
387, 150 Okl. 289; Thompson vy. Ste- 
vens, 175 P. 742, 73 OKl. 215; Drumm- 
Flato Commission Co. v. Edmisson, 


87 P. 311, 17 Okl. 344 [aff 28-S.Ct. 367, 
208 U.S. 534, 52 L.Ed. 606]. 

pee be Campbell v. Campbell, 71 A. 
1058, 29 R.I. 428. 

Tex.—Sabine, ete., R. Co. v. Brous- 
ard, UZ0S5W  L26,. 15) execs 9 


Wis.—Pelton v. Spider Lake Saw- 
millete:, (Cos Wi2INDWi 29332 vwaSse 
219, 122) Am.SR. 9630 

Exceptions in general see Appeal 
and Error §§ 801-848. 

67. Time for: 

Making objection see Appeal and Er- 

ror § 688. 

Taking exception see Appeal and Er- 

ror §§ 842-845. 
foc Stein v. Bauman, 

Presence or absence of judge in 
general see supra § 63. 

69. Mayor and City Council of 
Nashville v. Patton, 2 Tenn.Civ.App. 
515, 529. See to same effect Foster 


157 siNGYESs 


& Creighton Cov. Hall. a BenniGive 
App. 14. 
“It may sometimes happen that 


counsel do not feel entirely free to 
object to and criticise the language 
and conduct of the court during the 
progress of a trial. In situations 
such as these, counsel should not be 
held to have waived their rights un- 
less a reviewing court can see that 


objections could and should have 
been promptly made.” Mayor and 
City Council of Nashville v. Patton, 
supra. 


70. Cross references: 
Curing or aiding defects in pleadings 
by evidence see Pleading § 1278. 


110 [64 C.J.] 


Proof‘'—a. In General. Either party should be al- 
lowed full opportunity to introduce all evidence com- 
petent and relevant to support the case alleged by 
him.*? Where an issue is tried separately from oth- 
er issues,’® all competent evidence should be ad- 
mitted bearing on the question although it also bears 
on another question.‘ Where the court erroneously 
orders evidence to be taken by depositions,*° a party 
has the right to introduce additional evidence on 
the trial.*° Where a party has established a prima 
facie case he need not stop there, but may by oth- 
er proof particularize the act.‘7 Although proof of 
actual notice is unnecessary because of the exist- 
ence of constructive notice,‘® a party is not pre- 
cluded from proving actual notice.*® A party should 
not be permitted to prove a fact which is unneces- 
sary to establish his cause of action when the only 
effect would be to afford an excuse for introducing 
evidence to overcome the fact so proved.*® A party 
on whom there is no burden of proof*! may rest 
his ease on the weakness of his adversary’s evi- 
dence. *? 


TRIAL 


[§ 113 


maintain the issue, to prove several facts, any 
legitimate evidence tending to establish either fact 
should be admitted.8* Where an issue is not strictly 
defined, evidence should be admitted if it would 
be competent in-any view of the case, which might 
be thereafter taken.8* An admission by counsel in 
a former trial does not avail a party on a subsequent 
trialS®> where he fails to introduce it in evidence 
and does not bring it to the court’s attention until 
after the verdict and a motion for a new trial has 
been filed.86 Where the court, on plaintiff’s resting 
of his case, indicates he will find for defendant, 
defendant is relieved from the necessity of intro- 
ducing evidence.** It is the duty of the litigant and 
not of the court to provide the witnesses for a 
trial.88 The court cannot compel a party to intro- 
duce evidence to sustain an issue.*® 

Collateral matters.°° The extent to which evi- 
dence of collateral matters may be admitted rests 
in the discretion of the court?! which will not be 
interfered with in the absence of plain abuse.** 
Evidence of collateral facts is to be received with 


Examination of witnesses see Wit- 
nesses [40 Cyc 2406 et seq]. 
Probative force of presumptions see 

Evidence § 88. 

Province of court and jury see infra 

§ 313 et seq. 

Reception of evidence: 

As affected by opening statement 
see infra § 253. 

Errors and irregularities in as 
ground for new trial see New 
Trial § 71 et seq. 

In particular actions or tribunals: 
Actions by and against executors 

and administrators see Hxecu- 
tors and Administrators § 2190. 

‘ Criminal prosecutions see Crim- 
inal Law §§ 2112-2193. 

Equitable actions see Hquity § 
716 et seq. 

In jaistice’s court see Justices of 
the Peace § 271. 

On reference of cause see Refer- 
ences §§ 122-135. 

Probate proceedings see Wills [40 
Cye 1329]. 

Proceedings before arbitrators 
see Arbitration and Award § 
194 et seq. 

Suits for infringement of patents 
see Patents § 589. 

Misconduct of counsel see infra §§ 
254-258. 

On trial by court see infra §§ 1009-— 
1017. 

Rules of court see Courts § 278. 

Showing fact of insurance or indem- 

nity see supra § 111. 

Use and function of judicial notice 

see Evidence § 20038. 

And see cross references supra p 


71. Burden of proof see Evidence § 
13 et seq. - 

Issues, proof, and variance 
Pleading §§ 1144-1211. 

72. Spivey v. Barwick, 122 S.E. 594, 
157 Ga. 853; Greenlee v. Mosnat, 101 
N.W. 1122, 126 Iowa 330; Thompson 
Vine ranks,"o% Pa. a2 

[a] Right to show falsity of state- 
ment.—Where defendant’s counsel in 
his opening, his cross-examination of 
plaintiff, and in his closing argument, 
tried to throw discredit on plaintiff 
for not having brought the action in 
his own state, where it would have 
been easy to obtain witnesses, it was 
error not to allow plaintiff to show 
that, under the laws of that state, he 
might have been deprived of a jury 
trial. Merritt v. New York, etc., R. 
Co., 38 N.E. 447, 162 Mass. 326. 

[b] Where there have been several 
trials of a case, he may account for 
the production of new evidence for the 
first time. Seligman v. Ten Eyck, 42 
N.W. 134, 74 Mich. 525. 


see 


Where it is necessary for a party, to 


{[c] In cases not determined by a 
single central fact the parties should 
be permitted to offer all their evi- 
dence before submitting to a ruling 
of the court on its sufficiency. Fire 
Ass’n of Philadelphia v. Oneida Coun- 
ty Macaroni Co., 294 F. 633. 

73. Trial of separate issues see 
supra §§ 9-16. 

74. Charron v. Northwestern Fuel 
Co., 128 N.W. 75, 143 Wis. 437. 

75. Depositions generally see Dep- 
ositions 18 C.J. p 598. 

76. .In re County Printing of Chero- 
nes County, 136 N.W. 765, 156 Iowa 

77. Kilpatrick v. Kinston Mfg. Co., 
pe SOE SRS alts, INCE RUN 

[a] Thus, when an injured servant 
has established a prima facie case 
against the master under the doctrine 
of res ipsa loquitur, he need not stop 
there, but may by other proof par- 
ticularize the negligent act. Kilpat- 
rick v. Kinston Mfg. Co., 95 S.E. 168, 
UW76IN. ©. 2 0de 

[b] Proof of partnership. — A 
plaintiff, introducing printed letter- 
heads as evidence of the partnership 
of defendants, is not obliged to rest 
on the*introduction of a single speci- 
men, and the statement of the defend- 
ant pleading no partnership that sta- 
tionery of this character was used, 
but he could introduce several letter 
heads of like character which had 
been used in correspondence. Ameri- 
can Cotton College vy. Atlanta News- 
peper Union, 74 S.E. 1084,-138 Ga. 

78. See Negligence § 27; Notice §§ 
28-48. 

79. Woodworth v. Iowa Cent. Ry. 
Co., 149 N.W. 522, 170 Iowa 697. 

80. Meadows v. Thomas, 118 N.E. 
811, 187 Ind. 216. 

[a] For example, plaintiff, assert- 
ing title by inheritance, should not 
be permitted to prove the existence of 
a will of her father to afford her an 
excuse for introducing a judgment 
showing that it had been set aside, 
as such evidence is unnecessary in 
view of the presumption of intestacy. 
Meadows v. Thomas, 118 N.E. 811, 187 
Ind. 216. 

81. See Pvidence § 14. 

82. Blue vy. First Nat. Bank of 
Elba, 75 So. 577, 200 Ala. 129. 

Effect of admission of evidence see 
infra § 158. 

83. Barrish v. Orben, 73 A. 529, 78 
N.J.Law 128. 
oe tt Robinson v. Allison, 36 Ala. 

85. Conclusiveness 
see Evidence § 505. 

86. Morrison v. Montgomery, 184 


of admission 


P. 985,.105 Kan. 430. 

87. Burnside v. Doolittle, 24 S.W. 
(2d) 1011, 324 Mo. 722. 

88. Gonzaga v. De Canete, 3 Philip- 
pine 394. 

[a] Hence it is not error to re- 
fuse to appoint surveyors to make a 
plan of property the ownership of 
which is in dispute. Gonzaga v. De 
Canete, 3 Philippine 394. 

89. Patton v. Elk River Nav. Co., 
13 W.Va. 259. 

Compelling calling of witness sce 
infra § 137. 

90. Fact of insurance or indemnity 
see supra § 111. 

Relevancy, materiality and com- 
yore, of evidence see Evidence §§ 

91. U.S.—Dempsey v. Baltimore & 
OmRa CS On one Oo: 

Iowa.—Lacy v. Kossuth County, 75 
N.W. 689, 106 Iowa 16. 

Kan.—Highland University Co. v. 
Long, 53 P. 766, 7 Kan.App. 173. 

oasis Oe v. Fitehburge R. Co., 
53 N.E. 817, 173 Mass, 373. 

Minn.—State Elevator Co. vy. Great 
Northern Ry. Co., 158 N.W. 399, 133 
Minn. 295; Farmer v. Studebaker 
Corporation of America, 148 N.W. 285, 
126 Minn. 346; Virtue v. Creamery 
Package Mfg. Co., 142 N.W. 930, 1136, 
123 Minn. 17, L.R.A.1915B 1179, 1195; 
Humphrey v. Monida & Y. Stage Co., 
131 N.W. 498, 115 Minn. 18; Peters v. 
Schultz, 119 N.W. 385, 107 Minn. 29; 
Dalby v. Lauritzen, 107 N.W. 826, 98 
Minn. ‘75%, Philips: v:. Mo; 97 Nsw: 
969, 91 Minn, 311; Glassberg v. Olson, 
94 N.W. 554, 89 Minn. 195; Cochrane 
v. West Duluth Industrial Const. & 
Imp. Co., 67 N.W. 206, 64 Minn. 369. 

Neb.—Peterson v. Andrews, 129 N. 
W. 191, 88 Neb. 136; Citizens Bank of 
McCook v. Warfield, 123 N.W. 315, 
85 Neb. 328. 

N.H.—Fellows v. Champion Inter- 
national Co., 83 A. 1091, 76 N.H. 457. 

N.Y.—Marks vy. King, 64 N.Y. 628 
mem [aff 1 Hun 435, 67 Barb. 225, 3 
Thomps.&C. 778]. 

N.D.—Otto Gas Engine Works v. 
Knerr, 73 N.W. 87, 7 N.D. 195; Bran- 
stetter v. Morgan, 55 N.W. 758, 3 
ND 2.9.0; 

Porto Rico.—Arruga vy. Laugier, 14 
Porto Rico 24. 

[a] “The reason . . . of the 
rule is obvious, for evidence of such 
collateral facts tenders new issues 
which tend to prolong the trial, to 
bewilder the jury and divert their 
minds from the real issue, and to 


take the opposite party by surprise,’ 


and unprepared to meet the new is- 
sues.” Philips v. Mo, 97 N.W.. 969, 
971, 91 Minn. 311. 

92. See Appeal and Error § 2785. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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caution.®® Such evidence may be admitted when 
the collateral facts will have a direct, logical tend- 
ency to shed real light on the question in issue.?4 
Whenever there is a conflict in the testimony. of 
witnesses relevant to the issue the court may admit 
evidence of collateral facts having a tendency to 
show that the testimony of witnesses on one side is 
more reasonable than that of the other.®® The 
court may reject evidence of collateral matters,?® 
and should rejeet it when it overshadows the real 
issues in the ease.°* 

What law governs. 
govern with regard to 
dence.®® 

[§ 114] b. Matters 


The laws of the forum®® 
the introduction of evi- 


of Record in Cause; Plead- 
ings.t Where a fact appears of record, it 1s un- 
necessary to prove it? as the court will take notice 
of it.2 The pleadings are a part of the record in 
the ease and either party has the full benefit of any 
statement or admission contained in the pleading 
of the opposite party without putting such pleading 
in evidence. Where issuable allegations are made 
in the complaint and admitted in ‘the answer, it is 
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not necessary to introduce the pleading.® A plead- 
ing which has been withdrawn and superseded by 
an amended pleading® is not in evidence, even as 
an admission,’ unless it is introduced like other 
evidence.* Unless the papers in a ease form part 
of the pleadings on which it is tried, the admis- 
sions or declarations contained in them cannot be 
considered unless formally introduced in evidence. 

Account annexed. Where an account annexed to 
a complaint forms no part thereof,'® it must be in- 
troduced in evidence. 

Affidavit in support of a pleading?? must be put 
in evidence.t® 

Bill of particulars. Where the court states that 
a bill of particulars need not be proved’? plaintiff 
is warranted in assuming that the bill would be 
considered without introduction in evidence.?® 

Exhibits attached to pleadings!® have been held 
not to constitute evidence unless introduced.1? 

[§ 115] c. Stipulations and Agreed Statements.+* 
There is no necessity for introducing evidence to 
prove a fact admitted to be true by stipulation.?® 
A stipulation concludes the parties as far as it 


93. Philips v. Mo, 97 N.W. 969, 91 
Minn. 311; Slingerland v. Slingerland, 
48 N.W. 605, 46 Minn. 101. 

94. Bemis v. Temple, 38 N.E. 970, 
162 Mass. 342, 26 L.R.A. 254; State 
Elevator Co. v. Great Northern Ry. 
Dos 15s =NiWe 399) (9337 Minn: (295); 
Cochrane v. West Duluth Industrial 
Const. & Imp. Co., 67 N.W. 206, 64 
Minn. 369; Arruga v. Laugier, 14 
Porto Rico 24. 

95. Humphrey v. Monida & Y. 
Stage Co., 131 a ee 498, 115 Minn. 18; 
Phillips v. Mo, 97 N.W. 969, 91 Minn. 
Silas Glassberg Vv. Sigon; 94 N.W. 554, 
39 Minn. 195. 

96. State Elevator Co. v. Great 
Northern Ry. Co., 158 N.W. 399, 133 
Minn, 295; Farmer v. Studebaker Cor- 
poration of America, 148 N.W. 285, 126 
Minn. 346; Peters v. Schultz, 119 N.W. 
385, 107 Minn. 29; Philips v. Mo, 97 
N.W. 969, 91 Minn. Be BS Slingerland 

Slingerland, 48 N.W. 605, 46 Minn. 
101; Peterson v. Andrews, 129 N.W. 
191, 88 Neb. 136. 

97. Virtue v. Creamery Package 
Mfg. Co., 142 N.W. 930, 1136, 123 Minn. 
a L.R.A.1915B 1179, 1195. 

98. See Conflict of Laws 8°27. 

99. Farmers’ Grain Co. of Dorans 
we aiinors: Cent! RR. Coy 201 ll. App. 
261. 

1. Cross references: 
Introduction of documentary evidence 

see infra §§ 119-125. 

Pleadings as judicial admissions see 
Evidence §§ 372-384. : 
Reading or commenting on pleadings 

in argument see infra § 271. 

Taking pleadings to jury room see 

infra § 822. 

2. Pennington v. Kansas City Rys. 
Co., 223 S.W. 428, 284 Mo. 1. 

3. Judicial notice of records see 
Evidence § 1918. 

4, 11l—Boeker v. Hess, 34 Il].App. 

N.E. 


332. 
Ind:—Tucker “vs Elyatt, 41 
1047, 43 N.EB. 872, 144 Ind. 635; Monti- 
cello School Town v. Grant, 1 N.E. 
302, 104 Ind. 168; Colter v. Calloway, 
68 Ind. 219; New Albany, etc., Co. v. 
Stallcup, 62 End. 845; Partlow- 
Jenkins Motor Car Co. v. Stratton, 
124 N.E. 470, 71 Ind.App. 122. 
Mich.-—Carpenter v. Carpenter, 85 
N.W. 576, 126 Mich. 217. 
Minn.—-Antel v. St. Paul City Ry. 
Co., 157 N.W. 1073, 133 Minn. 156. 
N.Y.—Holmes v. Jones, 24 N.E. 701, 
121 N.Y. 461; Tisdale v. Delaware, 
etc., Canal Co., OA INA DBE (AIDS = bile IN (ewe 
416; Newton’ v. Livingston County 
Trust ©0;;) 247° N.Y.S. 121, 2315 -App. 
Div. 355. 
N.C.—Page v. Commonwealth L. 
Instron: 43506, ton 543.) 13) NEC. tlh: 
“But see Smith v. Nimocks, 94 N.C. 
243 (it is a mistaken notion that the 
whole record, including the pleadings, 


is necessarily in evidence and may be 
read to the jury as of course on the 
trial of issues of fact). 

But see Cotton v. Jones, 37 Tex. 34 
(the filing of the petition, or the read- 
ing of the same to the court, or the 
fact that the petition is a matter of 
record in the court will not authorize 
its consideration by the jury unless 
introduced in evidence). 

[a] Affidavit of defense.—(1) An 
affidavit of defense (see Pleading § 
362) filed under the Pennsylvania 
practice cannot be used in evidence 
to prove admissions by defendant, un- 
less offered in evidence the same as 


other written instruments. Crosby v. 
Hammerling, 170 F. 857; Sunday v. 
Dietrich, 16 Pa.Super. 640; Philadel- 


phia v. Armstrong, 16 Pa.Super. 55. 
(2) Where by rule of court an affi- 
davit of defense is made a part of the 
pleadings, the admissions contained in 
it are available to the plaintiff at the 
trial, without having been formally 
offered in evidence, only disputed 
facts having to be proved, and these 
being undisputed. It is not the same 
as if the affidavit were a mere admis- 
sion, which might be explained away 
by the defendant with her attention 
ealled to it. Hilliard v. Lyons, 180 
FE. 1635, 103_C:C.A.) 651 

[b] Order substituting new par- 
ties is a part of. the pleadings and 
may be read to the jury. Hotchkiss 
vi Auburn} ete:, KR: Col; 36 Barb. CN. 
YEP 600: 

5. McCaskill v. Walker, 61 S.E. 46, 
147 N.C. 195; Leathers v. Blackwell 
Durham Tobacco Co., 57 S.E:; 11, 144 
INC 30 Opes emCAC NSH ao toe 

6. Operation and effect of amend- 
ment see Pleading § 773. 

Withdrawal of pleadings 
Pleading §§ 935-941. 

7. Superseded pleadings as judi- 
cial admissions see Evidence § 380 et 
seq. 

Su.) each wv. Hill, 66) New. 69,790 
Iowa _ 81; Shipley v. Reasoner, 54 N. 
W. 470, 87 Iowa 555; Briscoe v. Met- 
ropolitan St Ryn (Coin 120° Saw. L162; 
222 Mo. 104; Smith v. Nimocks, 94 
N.C. 243; Lee v. Zundelowitz, (Tex. 
Civ.App.) 242 S.W. 279; Kimmons v. 
Abraham, (Tex.Civ.App.) 158 S.W. 
256; Daniels v. Stewart, 132 S.W. 967, 
63 Tex.Civ.App. 447. 

9. Marsthall Field Co. v. Oren 
Ruffcorn Co., 90 N.W. 618, 117 Iowa 
157; McAuliffe v. Destrehan, 9 Rob. 
(La.) 466. 

10. See Accounts and Accounting § 
158; Pleading § 195. 

11. Warner vy. Pacific Coast Cas- 


see 


ualty Co. of San Francisco, 198 Ill. 
App. 183. 
12. Affidavit as part of pleading 


see Pleading: § 824. 
13. Foster v. Liverpool & London 


Globe Ins. Co. Ltd., 222 Ill.App. 37. 
Affidavit as judicial admission see 
Evidence § 386. 


14. Bill as part of pleading see 
Pleading § 893. 
15. Miller v. Avon, 188 N.Y.S. 457. 


16. Exhibit as part of pleading see 
Pleading § 882. 

17. Taylor v. Robinson, 127 S.W. 
972, 94 Ark. 560; Richardson v. Wil- 
liams, 37 Ark. 542; Quitman Oil Co. 
v. McRee; 88 'S.E. .921,'18 Ga: App: 
128; Dodson v. Thomas, (Tex.Civ. 
App.) 50 S.W.(2d) 861; Missouri, K. 
& T. Ry. Co. of Texas v. Lawson, 119 
S.W. 921, 55 Tex.Civ.App. 388. 

fa] In Kentucky a sheriff’s tax re- 
ceipt for taxes paid on notes as re- 
quired by St. § 4019a13, must be of- 
fered as an exhibit in evidence, rath- 
er than merely filed as a part of a 
pleading, in a suit on the notes, other- 
wise there is no evidence of record 
to sustain the pleading, for, under 
Code Civ. Prac. § 128 subsec 1, ex- 
hibits not required to be filed with 
the pleading do not become part of 
the record unless it is shown they 
were used on trial. Kennedy v. Ken- 
nedy, 248 S.W. 182, 197 Ky. 784. 

18. Cross references: 

Estoppel and waiver see infra § 117. 
Stipulations: 
Bon cells see Stipulations 60 C.J. p 


oe ieakctat admission see Hvidence 
8 oO 
Right of attorney to make see At- 
torney and Client § 156. 
Submission: 
Of controversy see Submission of 
Controversy 60 C.J. p 676. 
To court on agreed statement or 
stipulation see infra § 984. . 

19. U.S.—General Electric Co. v. 
Wagner Hlectric Mfg. Co., 123 F. 101 
[aff 130 BF. 9772, 66°C.C.A.. 82]. 

Cal.—Vickery v. Valdez, 298 P. 151, 
11/3: ‘Cal. App. 135. 

Iowa.—Maxwell v. McCall, 
W. 760, 145 Iowa 687 

Kan.—McCullough v. Missouri Pace. 
BRyw Co. 160 PR. 214698 Kane 70: 

Miss.—Piqua Sav. Bank vy. Copiah 
Pe eee Co., 111 So. 836, 146 Miss: 
581. 

Mo.—Munford v. Wilson, 15 Mo. 
540; Devine v. Meramec Portland 
Cement & Material Co., (App.) 253 S. 
Ww. 444. 

N.Y.—Rowe v. Brooklyn Heights R. 
Co., 75 N.Y.S. 893, 71 App.Div. 474. 

Tex.—Sovereign Camp,  \W. / On We, 
v. Downer, (Civ.App.) 241 S.W. 228: 
Frey v. Myers, (Civ.App.) 113 S.w. 
592 [aff 119 S.W.1142, 102.Tex. 527]; 
Berry Bros. v. Fairbanks, Morse & 
.Co., 112 S.W. 427, 51 Tex.Civ.App. 558. 

See Stipulations § 71. 

“The parties may agree to certain 
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goes*° so that any fact ineluded within the stipula- 
tion need not be proved.?* Thus, where defendant 
obtains a continuance by consent?? on the express 
condition that certain books shall be received in 
evidence without proof and identification,?* the 
court may properly allow their introduetion with- 
out proof of their identity. A stipulation does not 
dispense with the necessity of proof, however, where 
the fact is not expressly or by implication ineluded 
within the stipulation.** The trial court commits 
no error in rejecting evidence to prove matters ad- 
mitted to be true by stipulation.2® Unless the pur- 
pose of the evidence is limited by agreement, the 
facts agreed upon are in the case for all proper 
purposes.?® The judgment will be on the finding 
of facts and not on the agreed ease.?* 

[§ 116] d. Matters Not Controverted at Trial.?* 
Evidence need not be introduced to prove a fact 
admitted by the adverse party?® or conceded by the 
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sion at the trial of an action may be made by coun- 
sel binding his client®? so as to withdraw an issue** 
and render formal proof unnecessary.*+ An ad- 
mission in the testimony of a party dispenses with 
the necessity of further proof of the fact admit- 
ted.?° Where a party may and does withdraw his 
admission on discovering that he has by inadver- 
tence or mistake admitted facts which it is proper 
for him to controvert,*® proof of the facts admitted 
is necessary.** To dispense with proof, it must be 
clear that the fact is uncontroverted.?® Proof of 
a.fact not otherwise established is necessary where 
the answer does not admit the fact,*® or matter in 
an answer is not deemed admitted by failure to 
reply,*® or where counsel’s admission does not in- 
clude the fact.*+ 

Admission of evidence.*? It does not lie in the 
power of one party to prevent the introduction of 
relevant evidence by admitting the fact which such 


adverse party*® or by both parties.*? 


facts involved in tthe case, which they 
do not wish to controvert, while they 
still dispute other matters of fact on 
either side. In such case the agree- 
ment when signed, is used before the 
tribunal which tries the question of 
fact, as evidence, concluding the par- 
ties so far as they have agreed, but 
in that case, the judgment will be 
upon the finding of the facts and not 
upon an agreed case.’ Munford v. 
Wilson, 15 Mo. 540, 558. 

[a] For example, where, on the 
trial of an issue presented by claim- 
ant in attachment proceeding, no spe- 
cific objection was made to the judg- 
ment against the attachment debtor, 
but it was expressly agreed that such 
judgment existed, plaintiff was reliev- 
ed of the necessity of proving it. 
Piqua Sav. Bank v. Copiah Hardware 
Co., 111 So. 836, 146 Miss. 581. 

20. See Stipulations §§ 47, 68. 

21. Meier v. Northern Pac. R. Co., 
Ose. Gods bt Ors 69% ' 
{a] Zllustration.—Where, in 
action against a railroad company for 
killing plaintiff's horse, alleged to 
have escaped through an unfenced 
right of way, iit was stipulated at the 
trial that defendant owned and op- 
erated the railway at all times men- 
tioned in the complaint, plaintiff was 
not required to prove that the train 
which caused the injury belonged to 
defendant or was operated by it. 
Meier v. Northern Pac. R. Co., 93 P. 

691, 51; Or-4692 

22. See Continuances § 11. 

23. Gooch v. Collins, 160 S.W. 1038, 
156 Ky. 282. 

Wecessity of identification see Hvi- 
dence § 1138 et seq. 

24. McClellan v. State, 6 P.(2d) 
994, 119 Cal.App. 5385 [cert den 53 S. 
Ct. 14]; Carson v. Village of Dresden, 
95 N.H. 803, 202 'N.Y. 414 [reh den 
96 N.E. 1111, 208 N.Y. 553]; Astrup 
Co. v. Rehburg, 181 N.E. 551, 42 Ohio 
App. 126; Columbia River Door Co. 
v. Todd, 175 P. 443, 860, 90 Or. 147. 

[a] For example, in an action 
against a village for personal injuries 
received from a defective sidewalk, 
a stipulation by defendant’s counsel 
that the statement of claim was filed 
and served as alleged in the com- 
plaint is not an admission of the suf- 
ficiency of the statement. Carson v. 


Village of Dresden, 95 N.E. 8038, 202 
N.Y. 414 [reh den 96 N.B. 1111, 203 
INS a Dole 

25. Landis Bros. Co. v. Lawrence, 


OSOu Eling elo) CalsAppy 499) Brobe 
ston v. Burgess and Town Council of 
Borough of Darby, 138 A. 849, 290 Pa. 
331, 54 A.L.R. 1285. See Appeal and 
Error § 2994 et seq. 

26. Baltimore, etc., R. Co. v. Kir- 
by, 46 A. 975, 91 Md. 313: 

27. Munford v. Wilson, 15 Mo. 540. 


ee 


an ~ 


An admis- 


28. Cross references: 
Admissions: 
As evidence see Criminal Law § 
1243 et seq; Evidence §§ 323-509. 
In pleadings generally see Pleading 
§§ 121-131. ‘ 
To prevent continuance see Contin- 
uances §§ 151-155. 
Right of attorney to make see At- 
torney and Client § 157. 
Issues, proof, and variance see Plead- 
ing § 1144 et seq. 
Matters which must be proved gener- 

ally see Pleading §§ 1163-1166. 

29. Ala.—Sheats v. Scott, 32 So. 
578, 133) Ala. 642. 

Ill.—Fisher v. Charles Levy Cir- 
culating Co., 182 Ill.App. 393. 

Ind.—Henderson Vv. Reeves, 6 
Blackf, 101. 

La.—Cousin v. Schmidt, 79 So. 427, 
143 La. 843; Santos vy. Duvie, 133 So. 
399, 16 La.App. 105; Peytral v. La- 
courrage, 1 La.A.(Orleans) 388. 

Mo.—Pennington v. Kansas City 
Ry. Co., 223 S.W. 428, 284 Mo. 1. 

N.C.—Wm. Whitman, Ine., v. York, 
L3Sie 5. MiaeAgi a LOZeINE ©enSits 

Okl.—Anderson y. Intemann, 281 P. 
977, 139 Okl. 278; Anderson v. Gun- 
ther, City Coke, Coal & Mining Co., 
281 P: 982, 1389 Okl. 102. 

Adherence to theory pursued below 
see Appeal and Error § 629. 

36. Commercial Casualty Ins. Co. 
of Newark, N. J., v. Campfield, 243 
Ill.App. 453; Munson v. Hagerman, 
LO Barbs GNeYs) lie oe Hom ber. aad 
[rev on other grounds Seld. 63]. 

81. Dronenburg v. Harris, 71 A. 
81, 108 Md. 597; Hisfeldt v. Medlin, 
173 N.Y.S. 503; Swain v. Patterson, 
258 P. 278, 126 Okl. 28; Schnurman v. 
Hillegas, 120 A. 549, 276 Pa. 556. 

32. See Attorney and Client § 157; 
Evidence § 502 et seq. 

33. Riverdale Mining Co. v. Wicks, 
112 P. 896, 14 Cal. App. 526; First Nat. 
Bank of Wheaton, Minn., v. Miller, 133 
N.W.: 264, 28 S.D. 333. 


34 Ill.—Tananevicz y. Lamcezyk, 
134 Ill.App. 135. 
Iowa.—Gilmore v. Shearer, 197 N. 


Wiee63il, LO Towa! 506,82 AVR 738. 

Me.—Nicholas v. Folsom, 110 A. 
68, 119 Me. 176. 

Mo.—State ex rel. St. Louis Basket 
& Box Co. v. Reynolds, 224 S.W. 401, 
284 Mo. 372 [aff 207 S.W. 891, 200 Mo. 
App. 568). 

R.I.—Scotti v. District Court of 
Tenth Judicial Dist., 109 A. 207, 42 

Alta.—Meunier vy. 
ern Re Co.;, 3 sAlta.L, 345. 

TT eAL RO tOy 
97 N.J.Law 572. See Evidence § 505 
text and note 9. fi 

Withdrawal of stipulations see Stip- 
ulations § 88. 


RL. 556s 
Canadian North- 
35. Marks v. Parker, 
36. See Evidence §§ 324, 370. 
37. Hutchinson v. Wcodward, 89 S. 


evidence tends to prove.*? 


A party is not bound 


BE. 208, 145 Ga. 325; Wallace v. Mat- 
thews, 39 Ga. 617, 99 Am.D. 472. 

38. Goodyear Tire & Rubber Co. v. 
See ge 176 N.E. 120, 38 OhioApp. 
143. 

39. Goodyear Tire & Rubber Co. 
v. Marhofer, supra; Walker v. Rog- 
ers, (Tex.Civ.App.) 10 S.W.(2d) 763. 

[a] Por example, an automobile 
driver’s agency for another cannot be 
assumed, nor proof thereof rendered 
unnecessary, because of the latter’s 
admission of ownership of the ear. 
Goodyear Tire & Rubber Co. v. Mar- 
hofer, 176 N.B. 120, 38 OhioApp. 143. 

49. National Annuity Ass’n v. Mc- 

Call, 146 S.W. 125, 103 Ark. 201, .48 
L.R.A.N.S. 418. 
_ [a] Thus, where an application for 
insurance, attached to the answer, 
pleading breach of warranty, but not 
offered in evidence was not before the 
court for consideration, although no 
reply was filed, the answer not being 
a set-off or counterclaim, to which 
alone, under Kirby Dig. § 6108, a reply 
is required. National Annuity Ass’n 
v. McCall, 146 S.W. 125, 103 Ark. 201, 
48 L.R.A.N.S.. 418: 

Admission by reply see Pleading §§ 
437-438. 

41. Nicholas v. Folsom, 110 A. 68, 
119 Me. 176; Piper v. Queeney, 127 A. 
474, 282 Pa. 135. 

[a] Thus, in a suit to cancel a 
deed, remarks of counsel did not re- 
lieve defendant from necessity of 
proving delivery of a deed which un- 
der agreement.he was required to de- 
liver to plaintiff, where they may have 
meant nothing more than that there 
was no dispute about existence of 
such a document. Piper v. Queeney, 
127 A. 474, 282 Pa, 135. 

5 re Cumulative evidence see infra 
oO. 
Ga.—Clayton vy. Brown, 30 Ga. 


Ind.—Terre Haute Electrie Co. v. 
Kieley, 72 N.E. 658, 35 Ind.App. 180. 

Iowa.—Henderson vy. Ball, 186 N.W. 
668, 193 Iowa 812; Stevens v. Citi- 
zens’ Gas, etc., Co., 109 N.W. 1090, 132 
Iowa 597. 

Kan.—Branner v. Nichols, 59 P. 633, 
61 Kan. 356. 

Me.—Dunning v. Maine Cent. R. Co., 
39 A. 352, 91 Me. 87, 64 Am.S.R. 208. 

Md.—Webster v. P. W. Moore & 
Son, 71 A. 466, 108 Md. 572. 
a ink ak v. Groton, 103 Mass. 

Mich.—Eesley Light & Power Co. 
v. Commonwealth Power Co., 137 N. 
W. 663, 172 Mich. 78; Baumier v. An- 
tiau, 44 N.W. 939, 79 Mich. 509; Kim- 
ball v. Vroman, 35 Mich. 310; John 
Hancock Mut. L. Ins. Co. v. Moore, 34 
Mich. 41. 

Vt.—Hambleton v. U. Aja Granite 
Gov, 1a Ava02, 95 uV te Zo. 
See Evidence § 370 text and note 69. 


For iater cases, developments and changes in the law see Annotations, same title and section number, 
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to take his adversary’s admission. That no at- 
tempt is made to disprove a fact does not neces- 
sarily exclude proof of it.4® Although the burden 
is on a party to show a fact, the opponent is not 
thereby prevented from introducing evidence to neg- 
ative such fact so as to avoid adverse inferences?® 
at least the admission of evidence to prove matters 


not controverted is within the discretion of the 


as to such facts as are provable by parol evidence,°* 
‘it is error to exclude from evidence the record of 
a decree in a prior suit which defendant orally ad- 
mitted.°® Hvidence to prove a fact not embraced 
within an admission should be admitted.®* 
\welalialmees Estoppel and Waiver.®® The necessi- 
ty of introducing evidence to prove a fact may be 
walved®? by the adverse party. The fact that 


court.47 


52 


ters not controverted. 


44. Clayton v. Brown, 30 Ga. 490; 
John Hancock Life Ins. Co. vy. Moore, 
34 Mich. 41; Bank of North America 
v. Crandall, 87 Mo. 208. 

45. Schroth v. Philadelphia Rapid 
Transit Co., 124 A. 279, 280 Pa. 36. 

46. Prine v. American Central Ins. 
‘Co., 54 So. 547, 171 Ala. 343. 

47. Dalton v. Calhoun County Dist. 
Court, 145 N.W. 498, 164 Iowa 187, 
Ann.Cas.1916D 695; Dunning v. Maine 
asia R. Co., 39 A. 852, 91 Me. 87, 64 
Am.S.R. 208: Hammond v. Hammond, 
142 N.E. 44, 247 Mass, 239; Brown v. 
Brown, 94 N.E. 465, 208 Mass. 290; 
Dorr v. Tremont Nat. Bank, 128 Mass. 
349; The Hardwick, 9 P.D. 32. See 
Appeal and Error § 2785 et seq. 

“Upon principle it would seem that 
there ought not to be laid down a hard 
and fast rule compelling a party, 
against his will, to accept his adver- 
Sary’s concession of a bare fact 
sought to be proved in lieu of the evi- 
dence by which the fact is proposed 
to be established. There are, no 
doubt, cases in which no actual in- 
justice would be worked by such a 
rule, but there are others in which 
the strength of a proponent’s case 
would be greatly weakened by its ap- 
plication.” Webster v. P. W. Moore 
& Son, 71 A. 466, 469, 108 Md. 572. 

48. Travelers’ Ins. Co. of Hart- 
ford; Conn. .v. Byers; (CalApp.) bl 
P.(2d) 444; Ridgway v. Longaker, 18 
Pa. 215; Hambleton vy. U Aja Granite 
Co., 115 A. 102, 95> Vt. 295. See Hvi- 
dence § 95 text and notes 37, 38. 

49. Hambteton v. U Aja Granite 
Cons A: 102, 95, Vt.-295. 

50. Miller v. Miller, 134 N.W. 1058, 
154 Iowa 344; Beckerleg Vv. Locomo- 
tive Engineers’ Mut. Life & Accident 
Ins. Ass’n (Mo.App.) 274 S.W. 917. 

51. U.S.—Jones v. Allen, 85 F. 523, 
7) KOR OARS Boye 

Ga.—Floyd v. Taylor Cotton Co., 
105 S.E. 646, 26 Ga.App. 91. 

Iowa.—Dalton y. Calhoun County 
Dist. Court, 145 N.W. 498, 164 Iowa 
187, Ann.Cas.1916D 695. 

Mass.—Bannister y. Alderman, 111 


Mass. 261. 1 
Mo.-—Beckerleg v. Locomotive En- 
gineers’ Mut. Life & Accident Ins. 


Ass’n, (App.) 274 S.W. 917. 

Neb.—Wittenberg: v. Mollyneaux, 
83 N.W. 842, 60 Neb. 583. 

N.D.—Backman v. Larson’s Estate, 
232 N.W. 300, 60 N.D. 36. 

See Appeal and Error § 2957 et seq. 

52. U.S.—Meigs v. London Assur. 
Conwi26 Be (shat, £34 BY 1021, 68 
C.C.A. 249}; Tribune Assoc. v. Foll- 
well, 107 EF. 646, 46 C.C.A. 526. 

Cal. Wyatt v. Pacific Electric Ry. 
Co., 103 P. 892,.156 Cal..170; Silcox v. 
Lang, 20 P1290, 78 Cal. 118; Cadwal- 
lader v. Martin, 257 P. 538, 83 Cal. App. 
666. 

D.C.—Dixon y. Great Falls & O. D. 
Ry. Co., 43 App.D.C. 206. 
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The court is not bound to hear evidence 
of admitted facts,#8 and if it does hear the evi- 
dence, it must be limited to what would be admis- 
sible if the concession had not been made.?® 
court should exclude evidence to prove uncontro- 
verted facts®® but, in the absence of prejudice, its 
admission is not reversible error.°! 
to refuse the admission of evidence to prove mat- 
Rejection of evidence to 
prove a presumption that a person is sane®® is not 
error where there is no evidence to the contrary.** 
Since oral admissions are competent evidence only 


The 


It is not error 


his consent.®? 


Ga.—Hixon v. Georgia Southern & 


Bye Ran Covey skin SOON OS Gra ataas 
Hendrick v. Daniel, 46 S.E. 438, 119 
(CEs Saye 


Idaho.—Brooks vy. Beach, 294 P. 505, 
50 Idaho 185. 

Ill.—Chicago v. English, 54 N.E. 
609, 180 Ill. 476 [mod 80 1ll.App. 163]; 
Curtin v. Mann, 258 Ill.App. 419; Jen- 
kins vy. Hollingsworth, 83 Ill.App. 139. 

Ind.—Burton v. Figg, 47 N.E. 1081, 
18 Ind.App. 284. 

Iowa.—Phillips v. Leuth, 204 N.W. 
301,° 200 Towa’ 272: Wilison v. Stoek- 
ton, 190 N.W. 7, 195 Iowa 615; Creag- 
er v. Johnson, 86 N.W. 275, 114 Iowa 
249; Lacy v. Kossuth County, 75 N, 
W. 689, 106 Iowa 16; Leach v. Hill, 
66 N.W. 69, 97 Iowa 81; Donnelly v. 
Burkett, 34 NAW.) (330,75 Towa, 6135 
Hinkson v. Morrison, 47 Iowa 167. 

Kan.—Garrison v. Marshall, 233 P. 
TOT canto: 

Md.—Webster v. P. W. Moore & Son, 
71 A. 466, 108 Md. 572. 

Mass.—Tourtellotte v. Saulnier, 166 
N.E. 879, 267 Mass. 361; Brown v. 
Brown, 94 N.E. 465, 208 Mass. 290; 
Whiteside v. Lowney, 50 N.E. 931, 171 
Mass. -431; Dorr v. Tremont Nat. 
Bank, 128 Mass. 349. 

Minn.—Brodsky v. Brodsky, 215 N. 
W. 181, 172 Minn. 250; Ertl v. Gunter, 
197 N.W. 282, 158 Minn. 280; Schwantz 
v. Kleiber, 170 N.W. 210, 141 Minn. 
332; Record v. Village of Farming- 
ton, 148 N.W. 296, 126 Minn. 488; In 
re Petition for Public Road, 84 N.W. 
301, 81 Minn. 443. 

Mo.—Cowell v. Employers’ Indem- 
nity Corporation, 34 S.W.(2d) 705, 326 
Mo. 1103; Gentry County v. Black, 32 
Mo. 542; Smith v. Brougher, (App.) 
274 S.W. 532; McGraw v. O’Neil, 101 
S.W. 132, 123 Mo.App. 691. 

Mont.—Dick vy. King, 257 P. 1022, 80 
Mont. 40. 

Neb.—Thompson v. Colfax County, 
183 N.W. 571, 106 Neb. 351; Witten- 
berg v. Mollyneaux, 83 N.W. 842, 60 
Neb. 583. 

N.H.—Anderson vy. Scott, 49 A. 568, 
70 N.H. 534. 

N.Y.—Rowland vy. Hall, 106 N.Y.S. 
55, 121 App.Div. 459; Gannett v. In- 
dependent Tel: Co., 106 .N.Y.S. 3, 55 
Mise. -555. 

N.C.—Sparrow v. Folley, 156 S.E. 
5038, 200 N.C. 212; Lee v. Martin, 132 
SB. 14,791 N.C... 401; Blackburn’ v: 
St. Paul Wivé& Mins: Coy, 23. SH) 456) 


117 N.C.. 5381; Pridgen v. Bannerman, 
DowNe Cr oo. 

Ohio.—Fish v. Robinson, 33 Ohio 
Cin:Ctr ros: 

Se eyesis v. Cater, 38 S.E. 114, 59 
S.C. 462. 


Ss. o —Vogelgesang Vv. Farmers’ 
State Bank, 223 N.W. 831, 54 S.D. 575; 
First Nat. Bank of Wheaton, Minn., 
v. Miller, 188 N.W. 264, 28 S.D. 333. 


more attention is given by the respective parties 
to the more important issues 
waiver of the necessary proof on a minor issue. 
Where a case proceeds on the theory that certain 
facts are not in issue, proof of such facts will be 
deemed to have been waived*! and a different po- 
sition may not be taken on appeal.®? 
the introduction of evidence by tiie court to prove 
a fact is not binding on the adverse party without 
When defendant ignores his plead- 
ing and insists that the only emetic for trial is 
one then specified by him, 


not a 
60 


involved is 


A waiver of 


he thereby waives all 


Tex.—Williams v. Phelps, (Civ. 
App.) 171 S.W. 1100; Rice v. Talia- 
ferro, (Civ.App.) 156 S.W. 242; Mu- 


tial Life! Ins. JCo.. ofo Ne ¥eive Baker, 
31 S.W. 1072, 10 Tex.Civ.App. 515. 

Vt.—Clark v. Tudhope, 95 A. 489, 89 
Vt. 246; Griffin v. Boston & M. R. R., 
89 A. 220, 87 .Vt. 278; Ainsworth v. 
Hutchins, 52 Vt. 554. 

Wash.—Waddell vy. Roberts, 246 P. 
755, 139 Wash. 273; Johnson v. Ander- 
Sony) diy Po h0635 (a6 1 Washoe 0Or 
Schwede v. Hemrich, 69 P. 643, 29 
Wash. 124. 

Wis.—Haueter v. Marty, 137 N.W. 
761, 150 Wis. 490; Anderson v. Arpin 
Hardwood Lumber Co., 110 N.W. 788, 
131 Wis. 34. 

Eng.—The Hardwick, 9 P.D. 32. 


53. Presumption of sanity see 
Evidence § 81. 

54. Dearmond y. Dearmond, 12 
Ind. 455. 

55. See Evidence § 334. 

56. Bank of North America y. 


Crandall, 87 Mo. 208. 
57. Ingebretsen v. 
St. 2b Re Con. Los VN We 327, oro lo wie 
74; Spaulding W.. Hood, 3! @Gusk. 
(Mass.) 602; Bank of North America 
v. Crandall, 87 Mo.-.208; Farquhar- 
son v. Fresno Oil Co., (Tex. Civ. App.) 

248 S.W. 481. 

58. Cross references: 

Admission or exclusion as affecting 
evidence subsequently offered see 
Evidence §§ 163, 164 

Estoppel to allege error in. exclusion 
or admission of evidence see Appeal 
and Error §§ 2613-2618. 

Waiver: 

Of: 


Minneapolis & 


Irregularities in conduct of trial 
see supra § 112 
Objections to admission of evi- 
dence see infra §§ 189-193. 
Right of attorney to waive see At- 
torney and Client § 160. 

59. Munro v. Whitlow, 201 P. 964, 
54 Cal.App. 448; Ninde v. Union Trust 
Co., 98 N.W. 257, 135 Mich. 573. 

Waiver generally see Waiver 
Cyc 252i. 

60. Gilmore v. Caswell, 224 P. 249, 
65 Cal.App. 299. 

61. Ariz.—National Marble Corpo- 
ration v. Iolb, "297 BP. 862 238m Ariz. 
159; McNeish v. Kolb, 297 P. 860, 38 
Ariz. ASI. 

Kan.—Swader v. 
VIS Gor pO) eke pasate 

Mo.—Gee v. Sherman, 
221 Mo.App. 121. \ 

N.Y.—Gibbons v. Lehigh Valley R. 
Co., 124 N.Y.S. 932. 

Va.—Indemnity Ins. Co. 
America v. Davis’ Adm’r, 
328, 150 Va. 778. 5 


[40 


Kansas Flour 
107 Kan. 268. 
293 S.W. 789, 


of North 
143 S.E. 


62. See Appeal and Error § 628. 
63. Holmes v. Town of Rochester, 
202 S.W. 871, 180 Ky. 362. 
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other grounds of defense.°* A party may be es- 
topped®® from insisting on the necessity of his ad- 
versary proving a fact. Thus a party may not avail 
himself of his adversary’s failure to prove a fact 
where such failure is due to assurances, on which 
reliance is placed, that proof is not necessary.°® 
Where defendant supplies in his defense an es- 
sential element of plaintiff’s case he cannot com- 
plain of plaintiff’s failure of proof.°7 Where plain- 
tiff by replication denies facts constituting a de- 
fense and later admits those facts on the trial, he 
cannot later introduce evidence under his denial to 
eontrovert such facts.°s Where defendant objects 
to the withdrawal of certain evidence®® introduced 
by plaintiff his right to introduce evidence to destroy 
its prejudicial character rests in the discretion of 
the court. The fact that an objection is sustained 
to a question asked plaintiff on the ground of im- 
proper ecross-examination’® does not preclude de- 
fendant from offering to prove the same matter on 
his defense.” 

Stipulations and agreements. A party having 
admitted a faet should not be permitted to intro- 
duce evidence to contradict the existence of such 
fact.7* However, an agreement does not preclude 
either party from introducing additional evidence 
not inconsistent with the stipulated facts.7° <A 
stipulation admitting liability does not preclude 
defendant from proving the extent of damages.*+ 
A stipulation that a party 1s competent to testify 
on certain subjects does not preclude the opposite 
party from cross-examining him on these subjects.7* 

[§ 118] 2. Right of Party To Confront Witness- 
es.7® Constitutional enactments providing that in 
eriminal prosecutions the accused shall have the 


64. Leonard v. New England Mut. 
i. Ins, Co., 48 A. 808, 22 RI. 519. 
65. Lafayette Trust Co. v. Vail, 


infra § 132. 
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Exclusion of party as witness see 


In disbarment proceedings see Attor- 


right to meet the witnesses against him face to face 
are applicable only to criminal proceedings‘* and 
have no application to the trial of civil actions.*® 
[§ 119] 3. Introduction of Documentary Evi- 
dence?°»—a. In General. Where there is a large 
amount of documentary evidence, it is proper for 
the trial court in aid of the jury to admit the tes- 
timony of a competent person who has prepared a 
tabulated statement in writing, summarizing the 
material facts shown by the documentary evidence 
which is itself in evidence.*® Constructive notice 
of a recorded instrument cannot take the place of 
proper profert and proof.8t The fact that docu- 
ments are introduced in evidence in another case 
tried by the court on the same day does not war- 
rant their consideration without formal introdue- 
tion..? The court should not refuse to permit a 
transeript of testimony taken at another proceed- 
ing to be marked for identification by the stenog- 
rapher merely because the stenographer acted as 
such in the prior proceeding.** In order for a 
party to avail himself of a foreign statute®* the 
statute must be introduced in evidenee.*® Although 
judicial notice is taken of a legislative act;®® it is 
not error to introduce if in eyvidence.’? Where 
improper evidence is rejected it is error to permit it 
to get before the jury indirectly in an exhibit.%* 
[§ 120] b. Manner of Introduction—(1) In Gen- 
eral. It has heen said that the courts have never 
announced a definite method to be followed in in- 
troducing documentary evidence,®® but whether a 
document is in evidence must be determined from 
the facts of each case.°° However, it has been held 
that where documentary evidenee is offered, each 


tive in one country as to the written 
law thereof being the same as that 
of another, by the uSe of the bound 


[§§ 117-120. 


132 N.Y.S. 86, 147 App.Div. 173. 

Estoppel: 

Generally see Estoppel § 116 et seq. 
To assign errer on review see Appeal 
and Error §§ 2613-2616. ' 

66. Lafayette Trust Co. v. Vail, 
132 N.Y¥.S. 86, 147 App.Div. 173. 

[a] Thus where, in an action on a 
note, defendant pleaded a tender, and 
deposited in court the amount of the 
debt and interest to the date of the 
alleged tender, and on attempting at 
the trial to prove that he kept the 
tender good, was prohibited from do- 
ing so on plaintiff's assurance that 
there was no dispute on that branch 
of the case, a judgment for the debt 
and subsequent interest and costs 
could not be sustained on appeal, on 
the theory that there was no proof 
that the tender had been kept good. 


Lafayette Trust Co. v. Vail, 132 N.Y. 
S. 86, 147 App.Div. 173. 
67. Rickey v. Morrison, 37 N.W. 


56, 69 Mich. 139. 

Effect of admission of evidence see 
infra § 158. 

68. Swenson vy. Kleinschmidt, 26 P. 
198, 10 Mont. 473. 

69. Katzenmeyer v. Kuske, 209 N. 
W. 867, 168 Minn. 93. 

Withdrawal of evidence see infra § 


168. 

70. Cross examination see Wit- 
nesses [40 Cye 2473 et seq]. 

71. Hansen v, Miller, 44 I1l.App. 


550 [aff 32 N.E. 548, 145 Il. 538). 

72. Stephenson v. Stephenson, 17 
N.W. 456, 62 Iowa 163, 

73. Burnham v. North Chicago St. 
RR. Co.; 32 C:C.A. 64, 838 Ey 627 [rev 
23 C.C.A. 677, 78 F. 101]. 

74. Fawdrey v. Brooklyn Heights 
R. Co., 72 N.Y.S. 288, 64 App.Div. 418. 

75. Chankalian v. Powers, 85 N.Y. 
S. 753, 89 App.Div. 395. 

76. Cross references: 


ney and Client § 81. 

Reading depositions see infra § 126. 

Right to cross-examine witness see 
Witnesses [40 Cye 2473]. 

77. See Criminal Law § 2112 text 
and note 45. 

78 Geary v. Kansas City, O. & S. 
R. Co., 39 S.W. 774, 188 Mo. 251, 60 
Am.S.R. 555. 

79. Cross references: 

Compelling production of documents 
see Discovery §§ 111-145; Evidence 
§§ 1187-1202. 

Documentary evidence in general see 
Evidence §§ 900-1218. 

In criminal prosecutions see Criminal 
Law §§ 2160-2162. 

ee Era of record in cause see supra 

Production and inspection of copies 
of instruments referred to in plead- 
ing see Pleading § 878. 

Subpcena duces teoum see Witnesses 
[40 Cye 2166]. 

80. Rollins v. Rio Grande County, 
38 C.C.A. 181, 90 F. 575; Thornburgh 
v. Newcastle, etc., R. Co., 14 Ind. 499. 

81. Ealahan Vv. Balahan, LY¥Oy” AS 
349, 98 Conn. 176. 

82. Bell Oil & 
Price, (Tex.Civ.App.) 251 S.W. 559. 

83. Davis v. Greenstein, 153 A. 
161, 112 Conn. 530. 

84. Necessity of proof see Stat- 
utes § 755. 


Refining Co. v. 


85. Sells v. Haggard, 32 N.W. 66, 
21 Neb. 357. 
[a] Presentation on motion to 


amend finding’s:—Presentation of law 
of foreign state for the first time on 
motion to amend the findings and in 
brief of counsel cannot be considered 
the equivalent of its presentation by 
pleading or in evidence. Nesbit v. 
MacDonald, 263 P. 1007, 203 Cal. 219. 

[b] Proof by bound volume of 
statutes.—To make proof of the nega- 


volume of its statutes, it should, at 
least, be offered in evidence for the 
specific purpose of showing that it 
contains no such enactment. The 
better way would be for the one who 
has familiarized himself with the 
matter to testify that the volume 


does not contain any such law, and in . 


the absence of some such definite evi- 
dence, a trial court will not be con- 
demned for deciding a controversy 
respecting the matter upon the pre- 
sumption aforesaid. State Bank of 
West Pullman v. Pease, 139 N.W. 767, 
1538, Wis: 9. . 

86. See Evidence § 1947. 


87. Cox v. Board of Trustees of 
University of Alabama, 49 So. 814, 
161 Ala. 639. 

88. Brinkman v. Western <Auto- 
mobile Indemnity Ass’n, 218 S.wW. 
944, 205 MovApp. 71. 

89. Lowe v. Talbert, 176 N.E. 36, 


177 N.E. 339, 93 Ind.App. 384. 

90. Lowe v. Talbert, supra. 

[a] Former judgment.—Plaintiff’s 
request, that court notice former 
judgment and specification on which 
it was based in prior action in Same 
court by defendant against him, in 
effect was an offer of the former ju- 
dicial proceedifhgs in evidence. 
Evens v. George, 104 A. 108, O25 Vite 


[b] etters.—It is not necessary 
to make formal offer of proof of the 
words of letters, it being enough to 
offer them in evidence. Posell v. 
Herscovitz, 130 N.E. 69, 237 Mass. 


oOo. 

{[c] Ordinance.—Exclusion of evi- 
dence of the engineer of a train 
which struck an automobile that he 
did not blow the whistle because pro- 


‘hibited by a city ordinance was not 


an exclusion of the ordinance, in the 
absence of an offer to prove it in the 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| 


ee ee 


ow 


ae ae 


 §§ 120-122] 


piece should be presented by itself to the court, 
exhibited, if desired, to the opposing counsel, iden- 
tified by the court or stenographer with suitable 
marks, and, if objected to, its genuineness estab- 
While according to some 
decisions it would seem necessary to read the doe- 
ument to put it in evidenee,®? especially where the 
court directs counsel to read it,?* under other de- 
cisions reading is apparently not necessary to put 
the document in evidence,®* but it may be read 
at any time after the document is proved.?® 
ument is not put in evidence by placing it on the 
files of the court,?® by having it identified by a 
witness’? and marked by the stenographer as an 
exhibit,°* by admonishing a witness to consult the 
document,®® or by production on notice and inspec- 
tion,! or by proof of its execution.” 
are not identified by the party offering them, iden- 
tification by the opposing party is a predicate for 
their admission.*. The marking of an exhibit is not 
essential to its character as an instrument of evi- 


lished by testimony.?! 


proper way. Louisville & N. R. Co. 
v. Nethery, 169 S.W. 8838, 160 Ky. 369. 

{d] Records of deeds offered in 
evidence by plaintiff, certified copies 
of which were furnished, marked as 
exhibits, and considered by the trial 
court, Were sufficiently introduced to 
be considered as evidence. Galligan 
v. Thomas S. Hayden Realty Co., 163 
P..295,' 62 Colo... 477. 

{e] Statement of account of the 
cost of reconstruction of various 
pieces of defective sidewalk was not 
received in evidence in the action to 
recover therefor, where it was mere- 
ly shown to a witness with the re- 
quest to state what appeared therein 
with regard to a certain walk in ques- 
tion, who replied, ‘‘the item, $171.18, 
being the expense of rebuilding .the 
damaged walk that was not good.’ 
A. M. Campau Realty Co. v. Len- 
hardt, 128 N.W. 1078, 164 Mich. 83. 


91. Virgie v. Stetson, 73 Mes 452. 
aoe Clapp v. Wilson, 5 Den. (N.Y.) 
fa] Part of book proved and read. 


—Where a book is proved and por- 
tions read it is error to charge that 
entire book is in evidence. Duke v. 
Cahawha Nav. Co., 10 Ala. 82, 44 Am. 
D. 472. 

93. Shippen Bros. Lumber Co. v. 
Jones, 81 S.E. 1113, 141 Ga. 683. 

94 Bushee v. Wright, 1 Pinn. 
(Wis.) 104. See Williams v. Stroub, 
67 S.W. 875, 168 Mo. 346 (reading un- 
necessary where in a trial to the 
court the documentary evidence was 
considered by the court to be in evi- 


dence). : - 

95. Harter v. Seaman, 3 Blackf. 
(ind.) 27; Bushee v. Wright, 1 Pinn. 
(Wis.) 104. See Clappyv. Wilson, B 
Den. (N.Y.) 285 (it is discretionary 
with referee to permit a document to 
be read in evidence after counsel has 
commenced the argument). 

[a] On closing argument.—The 
court may permit reading on closing 
argument. Harter v., Seaman, 3 
Blackf. (Ind.) 27. 

96. Oxford Paper Co. v. U. 8., 56 
F.(2d) 895 [supplementing 52 F.(2d) 
1008]; Liberty v. Haines, 64 A. 665, 
101 Me. 402. 

97. Shelton v. Holzwasser, 91 N. 
Y:S. 328, 46 Misc. 76. 

98. Casteel v. Millison, 41 IJ].App. 
61; Shelton v. Holzwasser, 91 N.Y.S. 
328, 46 Misc. 76. 

99. Stanley v. Whipple, 22 F.Cas. 
No. 13,286, 2 McLean 35, 2 Robb Pat. 
Case th: 

1. See Evidence § 1201. 

2. Clapp v. Wilson, 5 Den. (N.Y.) 
285. 
Proof of execution see Evidence 
§§ 1138-11638. 


3. Pacific Iron & Metal Co. v. U. 
S., 15 Cust.App. 433. 
4 Maxwell v. McCall, 124 N.W. 


760, 145 Iowa 687. 
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deneée.* 


be waived.’ 


A doe- 


Where exhibits 
Documents.*® 


[a]. “The only purpose of the 
marking was to identify it and dis- 
tinguish it from other instruments. 
If the two parties were in dispute 
as to which of two or more instru- 
ments was intended to be included 
in the stipulation, a different ques- 


tion would be presented.” Maxwell 
v. MeCall, 124 N.W. 760, 763, 145 
Iowa 687. 


5. U.S.—Canada-Atlantic, etc., 
Steamship Co. v. Flanders, 145 F. 875, 
ie oe 1) fatf 1654 bin 382159 91.C. CA. 
07). 

Idaho.—Intermountain Ass’n of 
Credit Men v. Milwaukee Mechanics’ 
Ins. Co., 258 P. 362, 44 Idaho 491. 

Me.—Virgie v. Stetson, 73 Me. 452. 

Minn.—<Antel v. St. Paul City Ry. 


Co., 157 N.W. 1078, 133 Minn. 156. 
R.I.-—R. C. N. Mfg. Co. v. Whita- 
ker, 144 A. 158, 49 R.I. 449. 


{a] Bundle of papers offered in 
evidence may be excluded. Virgie v. 
Stetson, 73 Me. 452. 

{b] General offer of all pleading's 


in evidence by defendant, including 
his own, was properly refused. <An- 
tel v. St; Paul City Ry. Co., 157 N.W. 
1073, 133 Minn. 156. 

{[c] Practice of dumping on court 
a large number of documents, in 
which very little is even claimed to 
be material or competent, without 
statement as to the part thereof 
claimed admissible in evidence, is 
disapproved. Oxford Paper Co. v. U. 
S., 56 #.(2d) 895 [supplementing 52 
F.(2d) 1008]. 

[d] Rescript of trial justice in 
former case, supreme court’s opinion, 
transcript of testimony, and jacket 
with entries thereon was properly ex- 
cluded in a subsequent case, where 
whole documents were offered. R. C. 
N. Mfg. Co. v. Whitaker, 144 A. 158, 
49 RI. 449. 

Evidence inadmissible in part see 
infra § 150. 

6. In re Barber’s Hstate, 27 A. 973, 
63 Conn. 393, 22 L.R.A.: 90. 


% Sittler v. Grimes, 3° lua;A. (Or: 
leans) 363. 

8. New York Cent. R. Co. v. Idd- 
ings, 151 N.B. 361, 152 N.B. 864, 85 
Ind,App. 2214+ Cincinnati Tract. Co. 
v. Kettler, 31 OhioCir.Ct. 170. 

9. Ala.—Gorman-Gammill Seed & 
Dairy Supply Co. v. Morton, 84 So. 
766, 203 Ala: 530; Southern Ry. Co. 


v. Stonewall Ins. Co., 58 So. 313, 177 
Ala. 327, Ann.Cas.1915A 987. 
Ark.—Clay County School Dist. No. 
68 v. Allen, 104 S.W. 172, 83 Ark. 491. 
Cal.—Wright v. Roseberry, 22 P. 
336, 81 Cal. 87; Pearson v. Pearson, 
46 Cal. 628; Landers v. Bolton, 26 
Cal. 414; Consoiidated Lumber Co. v. 
Frew, 162 P. 430, 32 Cal.App. 118. 


Colo.—Galligan v. Thomas S. Hay- 
a Realty Cox 163 32. 295, 62 °Colo. 


Ga.—Georgia Excelsior Co. v. Hart- 


troduced in eross.° 
in mass for the jury to read or not as they please.® 
However, it has been held that documentary evi- 
dence offered and received in evidence on a former 
trial may be offered in mass.‘ 

[§ 121] (2) Waiver 
Formal introduction of documentary evidence may 
Thus a formal introduction is waived 
where the court and parties treat an instrument as 
in evidence,® or where a witness is examined with 
relation to it,'° or where it is read without objec- 
tion,!! or such reference thereto is made by counsel 
in his examination as necessarily leads the jury 
to the conclusion that they are listening to testi- 
mony concerning the contents thereof.’ 

[§ 122].(3) Offer of Entire Document and Other 
The rule 
party offering a paper in evidence must offer the 
whole of it just as it is, and, if it requires expla- 
nation, the burden is on him to explain.*+ 
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Documentpry evidence should not be in- 


Letters should not be admitted 


of Formal Introduction. 


has been stated that a 


A party 


felder-Garbutt Co., 78 S.E. 611, 12 Ga. 
App. 797. 

Ill.—McChesney v. City of Chicago, 
38 ‘N.E. 767,152 Ill. 5438: Cothran vv: 
Ellés, 16 N.E. 646, 125 Ill. 496. 

Ind.—Lowe v. Talbert, 176 N.E. 36. 
177 N.E. 339, 93 Ind.App. 384; New 
York Cent. R. Co. v. Iddings, 151 N.E. 
$61, 152 N.E. 864, 85 Ind.App. 221. 

Mo.—City of St. Louis; to Use of 
Gilsonite Const. Co. v. McCully 
Const; Com (@App:) 184) SUWa939: 

N.Y.—Clapp v. Wilson, 5 Den. |285. 

Utah.—Deming v. Moss, 121 P. 971, 
40 Utah 501. 

10. Spencer v. Kansas Casualty & 
Surety Co.,:227 P. 357, 116 Kan. 491: 
Dean v. Eastern Shore Trust Co., 150 
A. T9T) 159: (Md 213. “Wolfe. “Su 
preme Lodge K. L. H., 61 S.W. 637, 
160 Mo. 675; Convery v. Conger, 22 A. 
43, 53 N.J.Law 468. 

“When an instrument in writing is 
produced by a party on a trial as evi- 
dence, and witnesses examined in re- 
lation to it, without objection to its 
admissibility from the other side, it 
is not error for the court to regard it 
as in evidence, although not formally 
offered and read by the party produc- 
ing it.” Bevington v. State, 2 OhioSt. 
160, 168 [quot Lowe v. Talbert, 176 
N.E. 36, 37, 177 N.E. 339, 93 Ind.App. 
384; Dean v. Eastern Shoe Trust Co., 
150 A. 797, 800, 159 Md. 213;*Zieverink 
v. Kemper, 34 N.E. 250, 252, 50 Ohio 
St. 208]. 


11. Cal.—Goldberg, Bowen & Co. 
We Dimi Gly V4 Gea. Oiee Om Ca lads 
. Del.— Benson v. Wilmington, 32 A. 
1047, 14 Del. 359. 

Ga.—Savannah Blectrie Co. Vv. 
Lowe, 108 S.E. 313, 27 Ga.App.'350. 

Ill. Consolidated Electric Sign Co. 
v. Price, 192 Ill.App. 510. 

Ky.—Kentucky Coal Lands Co. v. 
J. D. Hughes Lumber Co., 218 S.W. 
1024, 187 Ky. 354. 

Ohio.—Zieverink vy. Kemper, 34 °N. 
BE. 250, 50 OhioSt. 208. 

Pa.—Fitzsimmons Vv. Paul, 31 
Pittsb.Leg.J.N.S. 137. 

12. Lombard y. Chaplin, 56 A. 903, 
98 Me. 309; Steuben County Bank v. 
Stephens, 14 Wend. (N.Y.) 243. 

[a] Especially is this true where 
the documents are left in the custody 
of the court under its orders. Wright 
v. Roseberry, 22 P. 336, 81 Cal. 87. 

13. Entire document to be con- 
sidered see Evidence § 1217. 

14. Heyman v. Hanauer, 152 <A, 
ONO mo O7, ba. 63) Cary Wane anyem toma S 
19, 189 Pa. 65; McMichael v. Tucker, 
84 Pa.Super. 602; Baldi v. Metropoli- 
tan Ins. Co., 30 Pa.Super. 213; Con- 
nell v. Metropolitan Life Ins, Co., 16 
Pa.Super. 520. 

[a] Exhibit—An offer of the 
whole exhibit is the proper practice 
and where the offer can be construed 
to cover the whole exhibit, it will be 
so regarded. Meyer v. Bermuda-At- 
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may not pick out the most favorable parts of cor- 
respondence and withhold the unfavorable,*® but 
the entire correspondence must be offered.1® How- 
ever, relevant parts of a writing may be submitted 
for a special, competent purpose without offering 
the whole.t* Where papers pinned together are 
produced by a party on notice to produce one'® the 
party requesting may separate them and introduce 
the one noticed to be produced, if they are not one 
and the same.t® <A party may offer a contract in 
evidence without offering a collateral undertaking 
between him and a third. person appearing on the 
same paper.”° If only a part of a document is ten- 
dered, that part should be distinetly pointed out.?+ 
Where a judicial record offered tends in itself to 
prove the, point in issue without reference to, or 
aid from, other parts of the record it may be ad- 
mitted.22, The court may?* and should?* refuse 
to admit inapplicable portions of a writing. The 
court may reject the offer of a part of a writing 
where the entire writing 1s necessary*? or may re- 
ject a writing without an offer of a separate writ- 
ing which is necessary to an understanding of the 
writing offered.2° Writings may be admitted to- 
gether where they constitute a single document.?7 


lamticy Sst SS: Cor, U34 IN-Yes: 8865716 
Mise. 260. [a] Insurance 
15. Bonfils v. McDonald, 270 P. 


650, 84 Colo. 325. 
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Co., 172 P. 920, 102 Wash. 180. 


plaintiff, in an action on an insurance 
policy, offered in evidence only part 


[§§ 122-123 


The court may permit an entire book of rules to 
be introduced with direction to counsel to call the 
court’s attention to the particular rules on which 
reliance is placed.*§ 

[§ 123] c. Matters Included in Offer. When an 
account book is laid in evidence, the entire con- 
tents thereof is not necessarily in evidenee.?® The 
offer of a record of a prior suit between the same 
parties includes interrogatories on file in the suit 
and the order of court taking them for confessed.*° 
Where an offer of an abstract of title is unlimited, 
it carries with it all entries relating to the chain of 
title.*1 A bill of sale referring to an inventory 
which is attached thereto carries with it the inven- 
tory.?? Where the court rules that certain papers 
be oftered by title, admission of the papers specifical- 
ly offered does not carry with them other papers 
attached thereto.** While-according to some deci- 
sions the offer and admission of certain instruments 
does not carry into evidence the indorsements there- 
on,** in other cases indorsements on instruments are 
put into evidence by the offer and admission of the 
instrument.?> Under statutes providing that the 
official entry of the proper officer shall be sufficient 


ford, 25 Ga. 662 (a note sued on is no 
part of the record of the judgment 
obtained thereon). ; 


contract.—W here 


Admission of correspondence in en- 
tirety see Evidence § 1108. 


16. James y. James, 170 P. 285, 64 
Colo. 133. 

1725" Beaver Trust, Co: v. North- 
western Mut. Life Ins. Co., 148 A. 


Aqd, 298 Ba.’ 322. 

Evidence admissible for particular 
purpose see infra §§ 151-154. 

18. Compelling production of docu- 
ments see Evidence §§ 1187-1202. 

19. Rhodes v. Granby Cotton 
Mills, 68 S.E. 824, 87 S.C. 18. 

20. Baker v. Lehman, Weil & Co., 
65 So. 321, 186 Ala. 493. : 

Admissibility of document with- 
out collateral writings see Evidence 


§ 1032. 

21. Jones v. Grantham, 5 S.E. 764, 
80 Ga. 472. 

22. Ragsdale v. Bothman, 263 P. 


972, 81 Mont. 408. 

Admissibility of incomplete judi- 
cial records see Evidence §§ 929-933. 

23. Williams v. Oates, 102 So. 712, 
212 Ala. 396; Nashville, C. & St. L. 
Ryaeve ovinite, 15 “SSWac2d) sa, 158 
Tenn. 407. p 

[a] Contract.—To prove the exist- 
ence of a contract the whole must be 
introduced. Finkelstein v. Illinois 
Ment -.O., LIS WT App, 75. 

[b] Docket.—In the absence of an 
offer of the whole execution docket 
to show that no execution had been 
issued or was in Sheriff’s hands at 
time of sale, one page of the docket, 
offered to show Such facts, was prop- 


erly excluded. Williams v. Oates, 
102 So. 712,=212 Ala. 396. , 
{c] Ordinance.—In an action for 


injuries and death, refusal to require 
plaintiff to introduce inapplicable 
portion of an ordinance was not er- 
Form Nashville .'C. est.” L. Ry. yy, 
White, 15 S.W.(2d) 1, 158 Tenn. 407. 

24. Proctor v. Appleby, 188 P. 481, 
110 Wash. 408. 

[a] Records of meetings.—If parts 
of the records of meetings of an ad- 
visory committee appointed by the 
commanding general of a military 
camp were admissible, only the parts 
bearing on the question in issue 
should have been admitted instead of 
admitting all of the minutes of the 
meeting the greater part of which 
were entirely foreign to the issues. 
Proctor v. Appleby, 188 P. 481, 110 
Wash. 403. 

25. Gibson v. New York Life Ins. 


of the contract between the company 
and the soliciting agent, it is properly 
rejected, the powers of the agent be- 
ing determinable only from the entire 
contract. Gibson v. New York Life 
Ins. Co., 172 P. 920, 102 Wash. 180: 

26. Waldron v. Waldron, 80 S.E. 
CLES ATO Wa Vicia ols 

“Where a writing offered refers to 
another writing, the latter should also 
be put in at the same time, provided 
the reference is such as to make it 
probable that the latter is requisite 
to a full understanding of the effect 
of the former. The same principle 
would apply to another writing, not 
expressly referred to but necessary 
by the nature of the documents to a 
proper understanding of the one of- 
fered.” 38 Wigmore Evidence § 2104 
[quot Waldron vy. Waldron, supra]. 

[a] For example, where defend- 
ants tendered in evidence an unexe- 
cuted deed which plaintiff had mailed 
to them to execute, and the deed was 
accompanied by a letter explaining 
plaintiff’s purpose in seeking the con- 
veyance, the court. properly ruled that 
the deed could not be admitted with- 
out the letter. Waldron. v. Waldron, 
80) Subs Sil, 73 W:.Vae 3814: 

27. American Surety Co. of New 
York v. 14 Canal St., 176 N.E. 785, 276 
Mass, 119. 

[a] Thus an application for a bond 
and an agreement to indemnify sure- 
ty, being a single document, was 
properiy admitted in its entirety, 
rather than merely two pages there- 
of. American Surety Co. of New York 


Vv. 14 (Canal Stir Li76l INS = 7/Sibneea co 
Mass. 119. 

28. McCrary v. Southern Ry. Co., 
a S.E. 3, 83 S.C. 103, 18 Ann.Cas, 

29. Peck v. Pierce, 28 A. 524, 63 
Conn, 310. 

[a] Thus the fact that defend- 


ants identified testator’s account book, 
and “laid the same in evidence,” with- 
out objection, does not make all the 
contents thereof evidence which may 
be considered by the court in making 
its findings, defendants having after- 
ward called the court’s attention to 
specific entries, and argued their ad- 
missibility without claiming that 
they were already in the case. Peck 
v. Pierce, 28 A. 524, 63 Conn. 310. 
30. Walker vy. Villavaso, 18 La. 
Ann. 715. See Chance v. Summer- 


31. Hochmuth v. Norton, 9 P.(2d) 
1060, 90 Colo. 453. 
meio Knoche v. Perry, 90 Mo.App. 
33. Yale State Bank v. Fletcher, 


139 N.W. 1028, 173 Mich. 585. 

[a] For example, where the court 
ruled that complainant might offer 
the papers in an attachment suit by 
title, and it thereupon offered the at- 
tachment writ and the return, such 
offer did not include the inventory 
and appraisal attached to the writ. 
Yale State Bank v. Fletcher, 139 N.W. 
1028, 473 Mich. 585. 

34. See cases infra this note. 

[a] Certificate of purchase at tax 
sale.—The offer of a certificate of 
purchase at a tax sale does not carry 
with it an assignment indorsed there- 
on. Levy v. Cunningham, 76 N.W. 
882, 56 Neb. 348; Johnson vy. English, 
74 N.W. 47, 53 Neb. 530. 

[b] Court records.—(1) The intro- 
duction of a copy of court records 
does not carry the indorsement of fil- 
ing and recording. Comstock v. Ker- 
win, 77 N.W. 387, 57 Neb. 1. (2) An 
offer in evidence, “plaintiff now of- 
fers in evidence the original records 
had upon the sale upon execution in 
the case’ named, was not an offer 
of an ‘amended return” in the action 
so as to require an objection thereto 
on the ground that it was not in fact 
a “return,” because not physically at- 
tached to the execution, in order to 
dispute it on that ground. Black 
Hills Brewing Co. v. Middle West 
Bire Insi'€049241 SU Nuwe eso Ses4 (Sa: 


4G [den reh 140 N.W. 687, 31 S.D. 
8]. 
[ce] Mechanic’s lien.—The filing of 


a statement of claim for a mechan- 
ic’s lien is not put in evidence by in- 
troducing the lien attached to the pe- 
tition which contains an indorsement 
showing the filing and recording of 
the claim. Cummins v. Vandeventer, 
72. N.W. 955, 52 Neb. 478; “Noll wv. 
Kenneally, 56 N.W. 722, 37 Neb. 879. 

[d] Mortgage.—An offer of a 
mortgage does not carry into evidence 
the indorsement of filing. Drexel y. 
Murphy, 80 N.W. 813, 59 Neb. 210; 
Ayre v. Hixon, 98 BP: 515,53. Or: 19° 
133 Am.S.R. 819. 

35. See cases infra this note. 

[a] Mortgage.—(1) The offer of a 
mortgage with the certificate of ac- 
knowledgment appended thereto car- 
ries the certificate into evidence. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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evidence of its registry,®* the offer and admission 
of the instrument earries with it the certification 
of filing and recording.*? 

Indorsement on note or certificate of deposit. 
While there is authority to the contrary,*’ an in- 
dorsement*® is not put in evidence by the introdue- 
tion of the note*® or certificate of deposit.41 To 
put the indorsement in evidence it must be identified, 
offered, and received in and of itself independent- 
] te 

[§ 124] d. Reading Documents; Inspection by 
Jury.*® A witness should not be permitted to read 
a paper to the jury unless the paper itself has been 
admitted.4* Where a document is admitted, parts 
of it may be read to the jury,*® but the whole of it 
must be read if required.*® Where it is agreed that 
either party may read the testimony of a witness 
as contained in a statement of facts, a party may 
read a part of such testimony.*? A document which 
through inadvertence was not marked as an exhibit 
may be read by counsel.** Where a statement of a 
witness is read in evidence without objection, re- 
fusal of the court to permit the witness to read it 
is not-error.*® It is ordinarily within the disere- 
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read to the jury;*® although, where the object of 
introduction would otherwise be lost, a party has 
a right to insist on reading the document to the 
jury.°' At least on proper introduction, it is not 
error to permit it to be read to the jury.®? If prop- 
erly in evidence, a document may be read to the jury 
by a witness who has no personal knowledge of the 
facts.°*? Where either party introduces a document, 
the opposite party may read as evidence introduced 
by the party who offers it so much of the balance 
as is relevant.°* Where unauthorized by statute,°° 
a witness may not read documents not proved by 
him or introduced during his examination.°®° 

Inspection by jury.°* Whether documents in evi- 
dence should be put in the hands of the jury for in- 
spection during the trial is within the trial court’s 
diseretion.®°* Where documents have not been for- 
mally introduced in evidence, they may not be exhib- 
ited to the jury.*® 

[§ 125] e. Inspection of Evidence by Opponent.°° 
Where a paper is shown to, and read by, a witness 
while on the stand, the correct practice is to per- 
mit opposing counsel to inspect the paper®? although 
such is not required where the paper is merely identi- 


tion of the trial judge whether a document shall be 


Laurent v. Lanning, 51 P. 80, 32 Or. j 


11. (2) A record of a mortgage show- 
ing entry of satisfaction carries the 
entry of satisfaction with it. Cary 
v; Cary, 42 A. 19,189 Pa. 65. 


36. See statutory provisions. 
37. See cases infra this note. 
{a] In Alabama, under Code 


(1907) §§ 3368, 3999, providing that 
the official entry of the proper officer 
on a paper shall be sufficient evidence 
of its registry, the admission in evi- 
dence of a recorded instrument bear- 
ing a proper certificate places before 
the court the indorsement on the in- 
strument, and, in the absence of an 
express limitation in the offer of the 
instrument, so as to exclude the in- 
dorsement, the conduct of the parties 
may be looked to in determining 
whether the indorsement is in evi- 
dence. Polytinsky v. M. F. Patterson 
& Son, 57 So. 130, 3 Ala.App. 302. 

[b] In Nebraska under Code Civ. 
Proc. § 408, providing that duly cer- 
tified copies of all records and entries 
or papers belonging to any public 
office, or by authority of law filed to 
be kept therein, shall be evidence in 
all cases of equal credibility with the 
original records or papers so filed, an 
offer of a certified copy of a chattel 
mortgage includes the certificate of 
the officer thereto. Dillrance v. Mur- 
phy, 95 N.W. 608, 1 Neb. (Unoff.) 298. 

38. Williams v. Schmeltz, 14 S.W. 
(2d) 966, 223 Mo.App. 477 (note). 

39. Necessity of proof of indorse- 
ment see Bills and Notes § 1247. 

40. Wallace v. Reed, 70 Ind. 263; 
Shawnee State Bank v. Vansyckle, 190 
N.W. 607, 109 Neb. 86; Shawnee State 
Bank v. Lydick, 189 N.W. 6038, 109 
Neb. 76; Schroeder v. Neilson, 57 N. 
W. 993, 39 Neb. 335; Witt v. Camp- 


bell-Lakin Segar Co., 134 P. 316, 66 
Or. 144. 
41. Commercial Inv. Corporation 


v. Farmers’ State Bank of Brunswick, 
225 N.W. 758, 118 Neb. 678; Capitol 
Hill State Bank v. Rawlins Nat. Bank 
of Rawlins, 160 P. 1171, 24 Wyo. 423, 
Td) AVL. 93%. 

42. Commercial Inv. Corporation 
v. Farmers’ State Bank of Brunswick, 
225 N.W. 758, 118 Neb. 678; Shawnee 
State Bank v. Vansyckle, 189 N.W. 
607, 109 Neb. 86; Shawnee State Bank 
v. Lydick, 189 N.W. 603, 109 Neb. 76. 

[a] Indorsement in evidence.— 
Where plaintiff offered.a note in evi- 
dence after identifying it and the 
indorsements thereon and all parties 
had in mind the indorsements as well 
as the note, as shown by defendant’s 
' objection to its admission on the 
ground of the failure to identify the 


indorsers, the contention that plain- 

tiff failed to introduce the indorse- 

ments is without merit. Dean vy. Fel- 

ton, e266ePs 1236. 125 cOrsw22: 

§ oe Reading depositions see supra 
26. 

44. Ward v. Liverpool Salt & Coal 
Co. 92 S.Et 92579. W.Vae 371. 

45. Baltimore & O. R. Co. v. Ham- 
mond, 97 A. 532, 128 Md. 237; Hanra- 
han v. City of Baltimore, 80 A. 312, 
114 Md. 517. 

[a] Contract.—Where the whole 
of a contract has been offered gen- 
erally and admitted in evidence with- 
out restriction, the counsel of a par- 
ty may read to the jury any para- 
graphs thereof he deems material. 
Hanrahan v. City of Baltimore, 80 A. 
312, 114 Md. 517. 

[b] Ordinance.—In an action for 
damages from construction of a 
bridge and its approaches, it was 
proper to permit plaintiff to read to 
the jury certain parts of an ordinance 
authorizing the construction, admit- 
ted without objection, and to permit 
him to read only such parts as he 
deemed material to his interest. Bal- 
timore & O. R. Co. v. Hammond, 97 A. 
532, 128 Md..237. 

46. South Carolina Bank v. Brown, 
Dudl. (Ga.) 62. 

47.; (Galveston;® etc Seek.2 i CO. TN. 
Eckles, (T’ex.Civ.App.) 54 S.W. 651. 

48. Brown v. Hart, 100 A. 1065, 91 
Conn. 667. % 

49. El Paso Electric Co. v. White- 
nack, (Tex.Civ.App.) 297 S.W. 258. 

50. O’Reilly v. Duffy, 105 Mass. 


243; Brill v. Flagler, 23 Wend. (N.Y.) 
354. 
[a] Where record of court is put 


in evidence, only so much of it as is 
material to the issue should be read 
to the jury, if any of it at all should 
be, and if any fact is improperly giv- 
en to the jury by the reading of such 
record it will be reversible error. Un- 
derwood v. Cray, 108 A. 5138, 94 Vt. 
58 [petition for new trial dism 111 A. 
509, 94 Vt. 402]; Currier v. Richard- 
son, 22 A. 625, 63 Vt. 617. 

b Law reports.—Where a cause 
of action arose in a foreign state and 
was governed by the laws thereof, a 
report of a pertinent decision of an 
appellate court of that state, being 
admitted in evidence under the direct 
provisions of Rev. St. (1909) § 6332, 
it was not error for the trial court to 
allow it to be read to the jury. Hoo- 
ver v. Kansas City Blevated Ry. Co., 
140 S.W. 321, 159 Mo.App. 416. 

51. Billings’ Appeal, 49 Conn. 456; 
Novelty Showcase Co. v. Samuel I. 
Davis & Co., 155 N.Y.S. 345, 92 Misc. 


fied, and not read, by the witness.®? 


The exhibi- 


210. 
[a] Thus, where certain accounts 
are introduced for the purpose of 


showing sanity on the part of a tes- 


tator, they should be allowed to be 
read to the jury. Billings’ Appeal, 49 
Conn., 456. 


52.5 Palmer yo’ Parker? 158 PP LoL: 


91 Wash. 6838. 
< jo Wells: S23 .P. 99 te a4 
Colo. 321. 
54. Crawford v. Roney, 55 S.E. 499, 
126 Ga. 763; Vischer v. Talbotton 
Branch Ry. Co., 34 Ga. 537. 


55. See statutory provisions. 
56. See case infra this note. 
{a] In Oregon, under Lord lL. § 


866, providing that ‘‘whenever a writ- 
ing is shown to a witness, it may be 
inspected by the adverse party, and 
if proved by the witness, shall be 
read to the jury before his testimony 
is closed, or it shall not be read, ex- 
cept on recalling the witness,” it not 
appearing that exhibits already in the 
record had been proved by plaintiff or 
introduced while he was on stand, the 
court did not err in refusing to allow 
him, while testifying, to read to jury 
excerpts from such exhibits. Shep- 
herd v. Inman Poulsen Lumber Co.; 
168 P. 601, 86 Or. 652. 

57. Taking documents to jury 
room see infra § 817. 

View and inspection by jury see 
supra § 90. 

58. Barton v. Dyer, 220 P. 488, 38 


pooh 1; O'Reilly v. Duffy, 105, Mass. 
59. Steckbeck v. Worman, 125 N.E. 


418, 71 Ind.App. 666. 

60. In criminal prosecutions see 
Criminal Law § 2161. 

61. Capital Traction Co. v. Hoover, 
45 App.D.C. 247; Casteel v. Millison, 
41 Ill.App. 61. 

[a] Deposition.—It is not neces- 
sary to submit a deposition to the 
adverse party before offering it in 
evidence because the proper time for 
the adverse party to examine it and. 
object to its admission is when it is 
offered. Hermida v. Gestera, 23 Por- 
to Rico 92. 

62. Caleron v. O’Donahue, 
39); Capital “Traction Co. vy: 
45 App.D.C. 247; 
41 Ill.App. 61. 

[a] Simple verification of signa- 
ture (1) by a witness does not en- 
title the adverse party to see the doc- 
ument or to cross-examine the wit- 
ness upon it, until it is offered in evi- 
dence. Stiles v. Allen, 5 Allen 
(Mass.) 320. (2) Where only the sig- 
nature attached to a paper is ex- 
hibited to a witness the opposite par- 


47 F. 
Hoover, 
Casteel v. Millison, 
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tion of a paper to a witness on the stand entitles the 


opposite party to an inspection of 


it is error to admit documentary evidence without 
permitting opposing counsel the opportunity to in- 


spect it.°* Where a document is 


quest,°® it may be inspected by the party request- 
ing it without first being placed in evidence.*¢ 


documents have been admitted in 


ing counsel has a right to inspect them at any time 


during the trial.*7 


[§ 126] 4. Reading Depositions.°® 


tories and answers thereto, when 


to the jury by the party taking them, are evidence 
Although a statute provides that 
a deposition may be read by either party and will 
then be deemed the evidence of the party reading 
it, in a trial without a jury it is not necessary that 
the deposition be actually read when presented as 


in the ecause.®® 


evidence.‘® Where a deposition is 


court may permit one counsel for the party introduce- 


ing the deposition to stand at the 
questions, and the other counsel to 
chair and read the answers.'? 


ty is not entitled to inspect the pa- 
per containing the signature. Arnold 
v. Chesebrough, 30 F. 145. 

[b] In California, under Code Civ. 
Proc. § 2054, providing that ‘‘when- 
ever a writing is shown to a witness, 
it may be inspected by the opposite 
party, and if proved by the witness 
must be read to the jury before his 
testimony is closed, or it cannot be 
read except on recalling the witness,” 
the refusal to allow the inspection of 
writings shown to plaintiff as a wit- 
ness, and identified and marked for 
identification, until offered in evi- 
dence, cannot prejudice defendant, 
where it was not afterward offered or 
read in evidence, since it could not 
be read after the testimony was 
closed without defendants recalling 
plaintiff for cross-examination. 
Stockwell v. New York Mut. L. Ins. 
Co., 73 P. 833, 140 Cal. 198, 98 Am.S.R. 


a0. 


63. Arnold v. Chesebrough, 30 F. 
145. * 
64. Tonseth v. Portland Ry., Light 


& Power Co., 141 P.* 868, 70 Or. 341. 

La) 22 Washington Ballinger 
Codes & St. Annot. § 6048, providing 
that if either party before trial allow 
the other an inspection of any writ- 
ing material to the actioh, and deliv- 
er to him a copy with notice that he 
intends to read the same in evidence, 
it may be read without proof of gen- 
uineness or proof of execution unless 
denied by affidavit, was intended to 
obviate the necessity of proving the 
genuineness of instruments at the 
trial (see Evidence § 1148), and did 
not make it necessary that a writing 
material as evidence be offered to the 
other party for inspection in order to 
authorize its admission. Beebe y. 
Redward, 77 P. 1052, 35 Wash. 615. 

65. Effect of production generally 
see Hvidence § 1201. 

66. Smith v. Rentz, 30 N.E. 54, 131 
N.Y. 169, 15 L.R.A. 138; Strong v. De- 
fiance Mach. Works, 170 N.Y.S. 414, 


182 App.Div. 869; Vanderburgh v. 
Steel, 169 N.Y.S. 690, 182 App.Div. 
RON» Saal wv. Katz, 142) Noose ibl6y 81 


Harris, 
Karp yv. 


Blisc. 239; Wimpfheimer vy. 
114 N.Y.S. 441, 62 Misc. 5; 
Adelman, 156 N.Y.S. 395. 

6 Pope v. Dalton, 40 Cal. 638. 

. Depositions generally see Dep- 
ositions 18 C.J. p 598; Equity §§ 682, 
683. 

Right to take depositions to jury 
room see infra § 818. 

69. McGahey v. Albritton, 107 So, 
Tot, e204 Alan 279. 
| 70. Baron v. David, 51 Philippine 


71. See Depositions §§ 348-378. 


Whether all the evi- 


TRIAL 


the paper,®*® and 


produced on re- 
After 


evidence, oppos- 


Interroga- 
offered and read 


admissible,*? the 


bar and read the 
sit in the witness 


72. Vagaszki v. Consolidation Coal 
COs, 225 SEAS EL 41 (©.Ey Arey Sits 

[a] “It is a much more satisfac- 
tory way than to have one person 
read the whole because it enables the 
jury easily to differentiate between 
question and answer.” Vagaszki v. 
Consolidation Coal Co., 225 F. 913, 922, 
LATICO AM Si 

73.-.Marks:v. Marks, 13 B.C. 161, 6 
West.L.R. 329. 

[a] ‘If parts of it be manifestly 
irrelevant, they may, on that ground, 
be omittee, under the direction of the 
court: that, however, is not the privi- 
lege of the party, but the exercise of 
a duty by the court, for the despatch 
of business, and saving of time and 
trouble.” Southwark Ins. Co. v. 
Knight, 6 Whart. (Pa.) 327, 330. 

74. Maryland Fidelity Deposit Co. 
v. Champion Ice Mfg., ete., Co., 117 
S.W. 3938, 1338 Ky. 74. 

75. See statutory provisions. 

76. See infra §§ 164-167. 

77. In re Wineteer’s Estate, 167 P. 
516, 176 Cal. 28; Gray v. St. John, 35 
Ill. 222. 

[a] Mental competency.—Testi- 
mony of acquaintances regarding the 
mental competency of testatrix was 
evidence on one point, within Code 
Civ. Proc. § 2044, as to limiting the 
amount of evidence on a particular 


point. In re Wineteer’s Estate, 167 
ee DG. 0 Re ae as. 
78. Witnesses in general see Wit- 


nesses [40 Cye 2133]. 


79. See infra § 132. 
80. See Criminal Law § 2123. 
81. Ala.—Hamrick vy. Town of Al- 


bertville, 122 ‘So. 448, 219 Ala. 465; 
Ryan v. Couch, 66 Ala. 244. 

Cal.—People vy. McCarty, 48 P. 984, 
127 ‘Cal. 65. 

Fla.—Romano v. Plazzo, 91 So. 115, 
83 Fla. 243. 

Idaho.—Paine v. Strom, 6 P.(2d) 
849, 51 Idaho 532. 

I1]l.—Noone v. Olehy, 130 N.E. 476, 
297 Ill. 160; Errissman y. Errissman, 
25 Ill. 186; Stauer, ete., Mfg. Co. v. 
Coe, 49 Ill.App. 426. 


Ind.—Cincinnati, I. & W. R. Co. v. 
Little, 131 N.I. 762, 190 Ind. 662; De- 
trick v. MeGlone, 46 Ind. 291; San- 


ders v. Johnson, 6 Blackf. 50, 36 Am. 
D. 564; Consumers’ Co. v. Ruble, 122 
N.E. 607, 69 Ind.App. 617. 

Kan.—West v. West, 9 P.(2d) 981, 
135 Kan. 223; Simpson v. Schiff, 197 
P., 857, 109 Kan, 9. 

Ky.—Kentucky Union Lumber Co. 
v. Abney, 31 S.W. 279, 17 Ky.L. 401. 

Mich.—In re Hillman’s Hstate, 185 
N.W. 684, 217 Mich. 142; Harrison v. 
Green, 122 N.W. 205, 157 Mich. 690; 
| Johnston v. Farmers’ F. Ins. Co., 64 


“Sica 
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dence taken on commission shall be read at length or 
whether read in part and stated in part or stated by 
counsel is a matter of discretion for the trial court.** 
If it is necessary to take the deposition of a large 
number of witnesses to prove payments made by 
them, it would be admissible to have an intelligent 
and brief summary of the essential facts stated 
by them made up in such form that the court or 
jury might understand it without the necessity of 
hearing all that the witnesses had to say.*+ 

Number of depositions. 
cretion may, sometimes by reason of statute,*® re- 
strict the number of witnesses‘® and the number of 
depositions to be read to prove a particular fact."* 

[§ 127] 5. Separation and Exclusion of Witness- 
es?$—a,. In General. Except as to parties’? whether 
or not the court in a eriminal®® or civil ease will 
exclude witnesses from thex court room during the 
trial and direct that they shall be examined out of 
the hearing of each other, or shall be “put under the 
rule,” as it is often termed, is within the diseretion 
of the court,’ which is not subject to review ex- 
cept in case of manifest abuse and prejudice to the 


The trial court in its dis- 


N.W. 5, 106 Mich. 96; MeIntosh v. 
McIntosh, 44 N.W. 592, 79 Mich. 198. 

Mo.—Berberet v. Electric Park 
Amusement Co., 276 S.W. 36, 310 Mo. 
655. 

Neb.—Halbert v. Rosenbalm, 68 N. 
W. 622, 49 Neb. 498. 

N.Y.—Philpot v. Fifth Ave. Coach 
Co., 128 N.Y.S. 35, 142 App.Div. 811. 

N.C.—Lee v. Thornton, 93 S.E. 788, 
174 N.C. 288 [quot Cyc]. 

N.D.—King v. Hanson, 99 N.'W. 
1085, 13 N.Ds 185: 

Wash.—Wiles v. Northern Pac. Ry. 
Cos 119 Pasl0e 66 Wass 8st. 

Wis.—Benaway vy. Conyne, 
196, 3 Chandl. 214. 

[a] History of rule— ‘The sepa- 
ration of witnesses so that they can- 
not ascertain the testimony of each 
other did not have its origin in the 
English common law, although 
brought to America through that me- 
dium, but it is recorded in the His- 
tory of Susanna, a book of the Apoc- 
rypha, that when two elders had pre- 
ferred charges against the virtue’ and 
fair name of Susanna, a matron of 
Israel of high degree, Daniel said: 
‘Put these two aside, one far from 
another, and I will examine them.’ 
The witnesses were separated, and 
in their testimony so contradicted 
each other that Susanna was vindi- 
cated.” In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 786, 791 [rev on 
other grounds 267 S.W. 244, 270 S.W. 
1001, 114 Tex. 418]. To same effect 
see Blitch-Everett Co. v. Jackson, 116 
S.E. 47, 29 Ga.App. 440. 445. 

[b] Im Tennessee if an affidavit 
of a party sets forth that justice to 
the party requires that the witness 
shall be put under the rule, the court 
has no discretion but must do so. 
Rainwater v. Elmore, 1 Heisk. 363. 

[c] In Texas (1) it is discretion- 
ary with the trial court whether wit- 
nesses should be put under the rule. 
In re Brackenridge’s Estate, * (Civ. 
App.) 245 S.W. 786 [rev on other 
grounds 267 S.W. 244, 270 S.W. 1001, 
114 Tex. 418]; Cafarelli Bros. v. Bell, 
(Civ.App.) 190 S.W. 223; Armstrong 
Packing Co. v. Clem, (Civ.App.) 151 
Sow. 576% GuiltC. &uS. WS Ryo vw 
West, (Civ.App.) 36 S.W. 101; Willis 
v. Nichols, 23 SW. 1025, 5 Tex.Civ. 
App. 154; Texas, ete, R. Co. v. Pearl, 
3 Tex.App.Civ.Cas. § 4. (2) In a suit 
to establish a nuncupative will, where 
it is alleged that the witnesses to it 
have fraudulently combined to fabri- 
cate testimony, the contestant has 
the right to have the court apply the 
rule requiring the witnesses to give 
their testimony separately and not 
within each other’s hearing. Watts 


3 Pinn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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party complaining.’? Statutes empowering the trial 
court to exclude, witnesses have been construed as 
conferring discretionary power.*? The court should, 
at the request of either party, exclude the witnesses 
so that each witness’ testimony should be stated, 
uncolored by what others testify.84 The court may 
order that witnesses be separated and examined, 
each out of the hearing of the others,8® or that a 
witness be excluded while the deposition of another 
witness is read.6° Exeept where provided for by 
statutes’ the rule of excluding witnesses from the 
court room is said to be but a rule of court’ and is 
not enforced unless invoked by the parties to the 
htigation.*® 

[§ 128] b. Time and Manner of Making Appli- 
cation. The request to exclude witnesses should 
be seasonably made.®® Except where the rule of 
practice is otherwise by statute,®! the application 
should be made at the commencement of the case,®? 
and comes too late if made after testimony has been 
received.°*? The proper practice is to furnish op- 
posing counsel with a list of witnesses so that they 
may be put under the rule.®4 There is no necessity 
to put down the names of witnesses who are not in 
attendance.°> When they do attend, the party in- 
tending to swéar them must either put they names 
on the lst or see that they do not come into court 
v. Holland, 56 Tex. 54. [a] 


82. See Appeal and Error § 2802. 
83. See cases infra this note. 


TRIAL 


In Georgia, 
(1910) § 5869, providing that either 
party has the right to have the wit- 


bG4* Crd? ] e419 


before they are called to testify.°* The order is 
usually made without requiring any special show- 
ing.?? 

[§ 129] c. Excusing Witnesses from Rule®8—(1) 
In General. Except where the witness is also a 
party to the action,®® under general rules! what wit- 
nesses may be exempted from the operation of the 
rule when invoked rests in the discretion of the 
court.2 The court may excuse a particular wit- 
ness from the rule,* especially where the court re- 
quires such witness to be sworn as the first wit- 
ness cn its part of the case.* The action of the 
trial eourt will not be disturbed unless its order was 
arbitrary and prejudicial. The failure of counsel 
to object to a witness remaining in court under its 
permission waives any error.® 

Witnesses in rebuttal, it has been held, should not 
be placed under the rule.? 

[§ 130] (2) Agents and Officers of Parties. 
Where the party is necessarily absent, his agent, 
whose presence is required by counsel on account of 
his knowledge of the case, should not be excluded.* 
Where a corporation is a party, it is not error to re- 


fuse to permit an officer® or employee? thereof to 


remain for the purpose of advising with counsel, 
unless it appears that he has been put in control of 


the litigation.1! Where two officers of a corporation 
under Civ. Code |R. Co. v. Burnett, (Civ.App.) 42 S.W. 
314 [rev on other grounds 43 S.W. 
Sith OL Dex. 3.93.0 660, Aum Suite» Soale 


[a] In Arkansas, under Kirby Dig. 
§ 3142, providing that “if either par- 
ty require it the judge may exclude 
from the courtroom any witness of 
the adverse party,” it is within the 
court’s discretion to order an exclu- 
sion. Southern Anthracite Coal Co. v. 
Bowen, 124 S.W. 1048, 93 Ark. 140; 
Ste ouis: i.) M.-éa5), ys Con Vambate; 
118 S.W. 260, 90 Ark. 135. | f 

[b] In Georgia, (1) in view of Civ. 
Code (1910) § 5869, in administering 
a rule requiring sequestration of wit- 
nesses on request of parties, the 
judge of the superior court has a 
broad discretion, which is to be lib- 
erally construed, and exercise thereof 
will not be controlled or overruled 
except for abuse. Groover v. Sim- 
mons, 129 S.E. 778, 161 Ga. 93; Hill- 
Atkinson Co. v. Hasty, 87 S.E. 839, 17 
Ga.App. 569. (2) Under Ciy. Code 
(1910) § 5869, and Pen. Code (1910) § 
1043, providing that either party has 
the right to have the witnesses of the 
other party examined out of the hear- 
ing of each other, and that the court 
will take proper care to effect this ob- 
ject, the trial judge’s discretion in the 
administration of the rule does not 
authorize a refusal on his part to ap- 
ply it when properly invoked. _Blitch- 
Bverett Co. v.. Jackson, 116 S.E. 47, 29 
Ga.App. 440. ’ 

[c] In Kentucky, under Code:Civ. 
Pract. § 601, providing that “if either 
party require it, the judge may ex- 
clude any witness of the adverse par- 
ty,” etc., the exclusion of witnesses 
is within the court’s discretion. Mur- 
phy v. Phelps, 43 S.W.(2d) 1010, 241 
Ky. 339; Matthews’ Adm’r v. L. & N. 
Ret@o.e Lis asaw 409,130 Pity... boy 
Johnson v. Clem, 82 Ky. 84, 5 Ky.L. 
793 Kentucky 'Union Lumber Co. v. 
Abney, 31 S.W. 279, 17 Ky.L. 401. 

84. Philpot v. Fifth Ave. Coach 
Co., 128 N.Y.S. 35, 142 App.Div. 811. 

85. Joice v. Alexander, 13 F.Cas. 
No. 7,435, 1 CranchC.C. 528; Crosby 
¥. Minneapolis, St. P. & S. S. M. Ry. 
Co:, 222 N.W. 476, 57 N.D. 447. 

86. Patton v. Janney, 18 F.Cas.No. 
10,836, 2 CranchcC.C. 71. 

87. See supra note 83. 

88. Wilson v. Peacock, 71 So. 296, 
111 Miss. 116. 

89. Wilson v. Peacock, supra. 

90. In re Hillman’s Estate, 185 N. 
W. 684, 217 Mich. 142. cat 

91. See statutory provisions. 


nesses of “the other party’? examined 
out of the hearing of each other, a 
motion by plaintiff at the close of his 
case that defendant’s witnesses be 
excluded is not too late. 
Mooney, 123 S.H. 300,158 Ga. (297; 
Blitch-Everett Co. v. Jackson, 116 S. 
BH. 47, 29 Ga.App. 440. 


92. Pritchard vy. Henderson, 50 A. 
2 LO ID elpal28: 
* 93. Pritchard v. Henderson, supra. 

94. Anonymous, 19 S.C.L. 251. 

95. Anonymous, Supra. 

96. Anonymous, supra. 

97. Noone v. Olehy, 130 N.E. 476, 
29 LI 160. 

98. Cross references: 


Competency of witness not under rule 

see infra § 133. 

In criminal prosecutions see Criminal 

Law § 2124. 

Parties to action see infra § 132. 

99. See infra § 132 

1. See supra § 127. 

2. Ala.—Hamrick vy. Town of Al- 
bertville, 122 So. 448, 219 Ala. 465; 
New York Life Ins. Co. v. McLean, 118 
So, 758, 218 Ala. 401. 

Ga.—Hzell v. Mobley, 129 S.B. 532, 
160 Ga. 872; Atlanta Terra Cotta Co. 
v. Georgia Ry. & Electric Co., 64 S.E. 
BGs, loc Gaower, City biectric, Ri Co, 
Vv. Smith, 1449-"S'E: 724,121 Gal 663; 
Central BR. etc., Co. Vv. Phillips, 17 S: 
BE. 952, 91 Ga. 526; City Bank of Ma- 
con vy. Kent, 57 Ga. 285. 

Ind.—Xenia Real-Estate Co. v. Ma- 
Cyn ANE a ae LGenoose 

Iowa.—Crull v. Louisa County, 151 
N.W. 88, 169 Iowa 199. 

Kan.—Russell First Nat. Bank v. 
Knoll, 52) Po 619,07 Kan App. 352. 

Ky.—Murphy vy. Phelps, 43 .S.W. 
(2d) 1010, 241 Ky. 339; Matthews. v. 
Louisville, ete., R.. Co., 113 Siw. 459, 
130 Ky. 551; Kentucky Union Lumber 
Comyn ADNGY;—81RSeWe 29s, wee Keyes 
401. 

Mich.—In re Sparks’ Hstate, 164 N. 
W. 267, 198 Mich. 421; Johnston: v. 
Farmers’ F. Ins. Co., 64 N.W. 5, 106 
Mich. 96. 

Mo.—Paul v. Omaha, RR. Cox 
82 Mo.App. 500. 

Tenn.—Nimmerfall v. Link, 7 Tenn. 
Civ.App. 621. 

Tex.—Dunnagan v. Lackey, (Civ. 
App.) 283 S.W. 927; Armstrong Pack- 
ine) Cou venelem sa (Clv.Appe)) dou. VW. 
576; Cooper v. Sawyer, 73 S.W. 992, 
31 Tex.Civ.App. 620; Galveston, etc., 


euGi, 


Voorheis v. Waller, (Civ.App.) 35 S. 
Wii 8095. Gulf, sete. GR. .Co. tv. lb Brice, 
(Civ.App.) 24 S.W. 927. 

W.Va.—Denoff v. Fama, S.E. 
578, 102 W.Va. 494. 

See Appeal and Error § 2802. 

3. Hzell v. Mobley, 129 S.B. 532, 
160 Ga. 872. 

4 Ezell v. Mobley, supra. 

5. See Appeal and Error § 2802. 

6. Armour & Co. v. Yoter, 178 N. 
BE. 596, 40 OhioApp. 225. 

%. Heaton -v, Dennis, 520SiWen tgs) 
103 Tenn. 155; Nimmerfall v. Link, 
7 Tenn.Civ.App. 621. 

8. Ryan v. Couch, 66 Ala. 244. In- 
dianapolis Cabinet Co. v. Herrmann, 
34 N.H. 579, 7 Ind.App. 462. See Ap- 
peal and Error § 2803. 

9. Xenia Real-Estate Co. v. Macy, 
47 N.E. 147, 147 Ind. 568; Kentucky 
Union Lumber Company v. Abney, 31 
SoWet2 79, Ii Koy. a 400) eT rotterkae 
Stayton, 77. BP. 395,45 Or 3018 

[a] City recorder who possesses 
no special Knowledge of the case 
which would render it necessary for 
him to remain may be _ excluded. 
eee Vv. Stay ton, 70 B38 95.5 45 Or: 


10. Central R., ete., Co. v. Phillips, 
I S.-H, 952) “9 Gan 5265. ‘Stagione 
Southwestern Ry. Co. v. Cox, (Tex. 
Civ.App.) 221 S.W. 1048; Gulf, etc., 
R. (Conv. Bruce; (Frex.Civ.App.): 2438: 
W. 927. 

[a] Conductor of train.—The trial 
court did not abuse its discretion in 
an action against a railroad for in- 
juries in failing to excuse the conduc- 
tor of the train. Central R., etc., Co. 
Vv. Phillips, 17_ SF 95 2a090) (Gar 526e 
Gulf, ete), R. ‘Co. v. Bruce) .(@ex.Giv: 
App.) 24 S.W. 927. 

11. Hamrick v. Town of Albert- 
ville, 122 So. 448, 219 Ala. 465; Dis- 
trict of Columbia v. Flagg, 42 App.D. 
C. 73; Warden v. Madisonville, etc., 
R. Co., 101 S.W. 914, 125 Ky. 644, 31 
Ky.L. 2384; (Gulf, etc., R. Co. v. Bruce, 
(Tex.Civ.App.) 24 S.W. 927. See Har- 
rison v. Central Georgia Automotive 
Co., 121 S.E. 689, 31..Ga.App. ‘603 
(where two officers of corporation 
were excused). But see Missouri, O. 
& G. Ry. Co. v. Hayden, 119 P. 581, 31 
Okl. 21 (where, prior to statehood, 
the court in following the rule of Ar- 
kansas as to exclusion of parties [see 
infra § 132], held that the principal 
officer of a railroad company, having 
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are witnesses, one of them may be put under the 


rule.!? 


[§ 131] (8) Attorneys; Medical Experts.'* 
torneys of record, who are also witnesses, are usual- 
ly exempted from the operation of the rule,'4 al- 
though they are not actively conducting the proceed- 
This is especially true where at the time of 
the rule it was not known that the attorney would 
On the other hand, 
exclusion of one of defendant’s attorneys has been 
held not to constitute reversible error.'* 

While the court may exempt a 
medical expert from the rule,!S the better practice 
would be to put such witness under the rule.'® 
least the exclusion of such witness from the court- 


ing.? 5 


become a material witness.!® 


Medical experts. 


room is not error.?° 


[§ 132] d. Parties.?4 


complete charge of the company’s 
property, who becomes a witness in 
an action against it may be excluded 
Sage the court room as other witness- 
es). 

[a] Excusing mayor of municipal- 
ity from rule is proper. Hamrick v. 
Town of Albertville, 122 So. 448, 219 
Ala. 465. 

[b] In Tennessee Shannon Code § 
5599, excepting “parties” (see infra § 
132) from the operation of the rule 
excluding witnesses, applies to an 
officer of a corporation representing 
its interests in a pending suit to 
which itis a party. Lenoir Car Co. v. 
Smith, 42 S.W. 879, 100 Tenn. 127. 

12. Atlanta Terra Cotta Co. v. 
Georgia R., etc., Co., 64 S.E. 563, 132 
Ga. 537. 

13. In criminal prosecutions see 
Criminal Law § 2124. 

14; Insre Mazuran, 263° Pi 339) 188 
CGalkAnp! 272: Smith v. Young, £79) 111. 
App. 364; Wisener v. Maupen, 2 Baxt. 
(Tenn.) 342; Everett v. Lowdham, 
5 C.&P. 91, 24 E.C.L. 468, 172 Reprint 


891. 
In re Mazuran, 263 P. 339, 88 
Cal.App. 272. 
16. Smith vo Young; 179 Ill.App: 


364. 
17. Berberet v. Electric Park 
Amusement Co., 3 S°W.(2d) 1026; 


319 Mo. 275, 61 A.L.R. 1269. 
18. Stedman Fruit Co. v. Smith, 
(Tex.Civ.App.) 28 S.W. (2d) 622. 


19. Paul v. Omaha, etc., R. Co., 82 
Mo.App. 500 [quot 1 Thompson Trials 
§ 278]. 

20. Atlantic, etc., R. Co. v. John- 


son, 56 S.BE. 482, 127 Ga. 392, 11 L.R.A. 
NGS. 1119; ‘Missouri, -ete., R. Co... v. 


Smith, 72 S.W. 418, 31 Tex.Civ.App. 
332. 
21. Competency of party as wit- 


ness see Witnesses [40 Cyc 2244 et 
seq]. 

Right of party to confront witness- 
es see supra § 118. 

22. Randolph v. McCain, 84 Ark. 
696. See Missouri, O. & G. Ry. Co. v. 
Hayden, 119 P. 581, 3] Okl. 21 (where, 
prior to statehood, the law of Ar- 
kansas would apply). 


23. Ala.—Smith v. Collins, 10 So. 
334, 94 Ala. 394; Ryan v. Couch, 66 
Ala. 244. 

Cal.—Pedrow v. Federoff, 247 P. 


212, “Ui iCal App. 164: 
D.C.—District of 
Flagg, 42 App.D.C. 73. 
Fla.—Seaboard Air-Line oe af 
Scarborough, 42 So. 706, 52 Fla. 425. 
Ill.—Gross vy. Johnson, 248 I1]l.App. 

Del, 
Ind.—Xenia 


Columbia — y. 


Real-Estate Co. v. 


Macy, 47 N.E. 147, 147 Ind. 568; Shew 
v. Hews, 26 N.E. 483, 126 Ind. 474; 
Cottrell v. Cottrell, 81 Ind. 87; Larue 


vy. Russell, 26 Ind. 386. 

Mich.—In re Hillman’s BMstate, 185 
N.W. 684, 217 Mich. 142; McIntosh v. 
McIntosh, 44 N.W. 592, 79 Mich. 198. 

Miss.—Bernheim vy. Dibrell, 5 So. 


While in some jurisdic- 
tions it is discretionary with the trial court to ex- 


TRIAL 


as' a witness,?* 
At- 


the rule.?* 


At 


[§§ 130-132 


clude from the court room a party to the action 
as a general rule a party to the ac- 
tion who is a witness in the case cannot be put under 
Statutes authorizing the trial court to 
exclude witnesses from the court room have been 
held not to include parties to the litigation.** 
doetrine prohibiting the exclusion of parties apples 
although the parties are numerous.*® 
party from the court room during the trial would 
be repugnant to constitutional provisions declaring 
that no person shall be debarred from prosecuting 
or defending a civil cause for or against him.?° 
cording to some decisions the rule prohibiting the 
exclusion of a party as a witness is relaxed to the 
extent that the trial court may require the party 


The 


To exclude a 


Ac- 


to testify first?’ and, if he declines to testify, the 


693, 66 Miss, 199; 
Miss. 386. 
Mo.—Crowe v. Peters, 63 Mo. 429; 
H. T. Simon-Gregory Dry Goods Co. 
v. McMahan, 61 Mo.App. 499. 
N.J.—Smillie v. Lerner, 159 A. 808, 
10 N.J.Misc. 484 [quot Cyc]. 
Ohio.—Miller v. Harpest, 177 N.E. 
233, 39 OhioApp. 184. But see Stanton 
v. Ruggles, '4 OhioDec. (Reprint) 355, 
2 Clev.L.Rep. 9 (where an infant su- 
ing by his next friend was excluded 
and permitted to remain). 
Philippine.—Paez v. Berenguer, 8 
Philippine 454, 5 Off.Gaz. (U.S.) 557. 
Tex.—Armstrong Packing Co. v. 


French v. Sale, 63 


Clem, (Civ.App.) 151 S.W. 576; Caf- 
farelli Bros. v. Bell, (Civ.App.) 190 
S:wW. 223; Colbert v; Garrett, (Civ. 


App.) 57 S.W. 853; Rotan Grocery 
Co. v. Martin, (Civ.App.) 57 S.W. 706; 
Willis v. Nichols, 23 S.W. 1025, 5 Tex. 
Civ.App. 154. 

Ont.—Strachan v. Jones, 3 U.C.C.P. 
253; McFarlane v. Martin, 3 U.C.C.P. 
64. Contra Winter v. Mixer, 10 U.C. 
QrBwLlo: 

Newfoundl.—Stone  v. 
Newfoundl. 167. 

See Hyde v. Logan, 101 S.E. 41, 113 
S.C. 64 (the discretion to exclude wit- 
nesses rarely, if ever, extends to the 
exclusion of the parties to a cause). 

[a] Obedience to rule as waiver of 
error.—Where a party is wrongfully 
put under the rule, he does not lose 
his right to object on appeal by obey- 
ing the rule, rather than remaining in 
the court room and taking an excep- 
tion if his testimony is excluded on 
that ground. Heaton v. Dennis, 52 S. 
W.. 175, 1038) Tenn. 155. 

[b] Who may complain of exclu- 
sion.—The only person who would be 
in a position to complain of the ex- 
clusion of a party from the court 
room would be the party so excluded, 
and no error is committed by the trial 
court in refusing to order the party so 
excluded to come into the court room, 
at the instance of the opposing party, 
for the purpose of identification by 
a witness. Seaboard Air Line Ry. v. 
Scarborough, 42 So. 706, 52 Fla. 425. 

24. Groover v. Simmons, 129 S.F. 
778, 161 Ga. 98; Georgia Railroad & 
Banking Co. v. Tice, 52 S.E. 916, 124 
Ga. 459; St. Paul FE. & M. Ins. Co. v. 
Brunswick Grocery Co., 39 S.K. 483, 
113 Ga. 786; Boutelle v. White, 149 
S.E. 805, 40 Ga.App. 415; Knox vy. 
Harrell, 107 S.E. 594, 108 S.E. 117, 26 
Ga.App. 772; Trotter v. Stayton, 77 
P. 395, 45 Or. 301; Schneider v. Haas, 
12 P2860) L4eOrw liC4. 68 eAmcE sa): 
Streeter v. Evans, 44 Vt. 27. > 

[a] In Tennessee (1) prior to the 
adoption of Shannon Code § 5599, 
parties who were witnesses were sub- 
ject to be put under the rule like 
other witnesses. Wisener v. Maupen, 
2 Baxt. 342. (2) Under the code par- 
ties may not be put under the rule. 
Heaton v. Dennis, 52 S.W. 175, 103 
Tenn. 155. 
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court may exclude him from the court room while 
other witnesses are testifying.?® 


This would seem 


25. Georgia Railroad & Banking 
Co. ‘vi Tice, 562 S.EhOi6i24 GanwA5os 


Knox v. Harrell, 107 S.E. 594, 108 
SS. 117%, 26) GasAppy "li2s se Rotn 
Grocery Co. v. Martin, (Tex.Civ.App.) 
57 S.W. 706. 

26. Ryan v. Couch, 66 Ala. 244, 
248; Gross v. Johnson, 248 I1l.App. 
581; French v. Sale, 63 Miss. 386. 


“To order him from the court-room, 
while his case is in process of judicial 
investigation, would be violative of 
the spirit, if not the very letter of 
the Declaration of Rights, which de- 
clares that ‘no person shall be debar- 
red from prosecuting or defending, 
before any tribunal in this State, by 
himself or counsel, any civil cause 
to which he is a party.’ Const. Art. 
1, § 11.” Ryan v. Couch, supra. 

Right of parties to be present at 
trial see supra § 66. 

27. \Tift v. Jones, 52 Ga. 538; 
telle v. White, 149 S.B 


Bou- 
805, 40 Ga. 


App. 415; Bernheim y. Dibrell, 5 So. 
693, 66 Miss. 199; French v. Sale, 638 
Miss. 386. See Holmes v. Whaley, 


126 S.E. 900, 33 Ga.App. 521 (it was 
not error to allow witness, who had 
been put under rule and sent from 
courtroom, to testify before receiv- 
ing testimony from plaintiff, who had 
been allowed to remain in room). 

[a] Discussion of rule.—‘'The 
court seems to have held that the 
court possessed the power to exclude 
a party to a lawsuit at certain stages 
of the trial if the trial judge deemed 
it essential to the discovery of truth. 
It is dificult for the writer to recon- 
cile this holding with the undoubted 
right of a party to a lawsuit to con- 
duct his own case, examine all of 
the witnesses, and argue on the facts 
to the judge and jury; and, if a liti- 
gant’s lawyer who is also a witness 
must testify before any other wit- 
ness has testified, I can imagine a 
case wherein the orderly presenta- 
tion of facts might be seriously im- 
paired.’”’ Wilson v. Peacock, 71 So. 
296, 297, 111 Miss. 116. 

[b] Necessity of request.—Where 
the rule for the exclusion of witnesses 
had been invoked, and plaintiff's hus- 
band was called as the first witness, 
plaintiff remaining in the court room 
at the time, in the absence of any re- 
quest that plaintiff be first examined, 
it was not error to permit her to tes- 
tify aS next witness. Kline v. Haz- 
zlerigg, (Miss.) 21 So. 11. 

28 Smith v. Team, (Miss.) 16 So. 
492; French v. Sale, 63 Miss. 386. 

[a] In Puerto Rico Sup. Ct. Rules, 
rule 51, providing that a party used 
as a witness must be placed on the 
stand first at the beginning of the 
evidence for his side, was designed to 
prevent the party being used to bol- 
ster up defective evidence of his wit- 
nesses, and does not apply to using 
the party afterward to contradict the 
evidence of the other party’s witness 
on a point. Garrabrandt v. Boston 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be a wholesome rule,?® but before a party may 
be kept from testifying he must be given the alterna- 
tive of testifying first or leaving the court room.?° 

Parties in interest, although 
not parties to the record, may not be excluded.®? 
However, statutes exempting parties from the oper- 
ation of the rule have been held to inelude®? and 
to exclude** parties in interest who are not parties 
to the record. Among persons coming within the 
rule prohibiting the exclusion of parties have been 
included the contestants of a will,?® the guardian 
of an infant,?® and the next friend in an action 
Statutes excepting parties from the 
operation of the rule have been held applicable to 
an officer of a corporation representing its interests 
in a pending suit to which it is a party,?%as well as 


Who are parties.*+ 


by a minor.?? 


a proponent of a will.#® 


[§ 133] e. Competency of Witness Not under 
The hearing of testimony of witnesses by 
a witness before testifying does not disqualify him,*! 
It is discretionary 


Rule.*°® 


but may affect his eredibility.*? 


Molasses Co., 10 Porto Rico Fed. 71. 

29. Smillie v. Lerner, 159 A. 808, 
10 N.J.Misc. 484. 

[a] Discussion of rule.—‘‘The ad- 
vantage of the exclusion of witness- 
es is thereby obtained and the disad- 
vantage of the exclusion of a party 
in interest does not occur, since there 
can be no reason for the exclusion of 
the defendant after he has given his 
testimony.’ Smillie v. Lerner, 159 A. 
-808, 10 N.J.Misc. 484. 

30. Wilson v. Peacock, 71 So. 296, 
111 Miss. 116. 


31. “Parties” generally see Parties 
$§ 1-18. 
32. Chester v. Bower, 55 Cal. 46; 


Odum v. Corn Products Refining Co., 
173 Ill.App. 348; H. T. Simon-Gregory 
Dry Goods Co. v. McMahan, 
App. 499; Armstrong Packing Co. v. 
Clem, (Tex.Civ.App.) 151 S.W. 576. 

' [a] Im husband’s action for inju- 
ries to his wife in which the rule was 
invoked, the court did not abuse its 
discretion in permitting both the hus- 
band and wife to remain in the court 
room. Armstrong Packing Co. v. 
Clem, (Tex.Civ.App.) 151 S.W. 576. 


33. Adolff v. Irby, 75 S.W. 710, 110 
Tenn. 222. 
34. Groover v. Simmons, 129 S.E. 


778, 161 Ga. 93. 

35. In re Hillman’s Estate, 185 N. 
W. 684, 217 Mich. 142. 

36. Cottrell v. Cottrell, 81 Ind. 87. 

37. Miller v..Harpest, 177 .N.E. 
233, 39 Ohio App. 184; Caffarelli Bros. 
v. Bell, (Tex.Civ.App.) 190 S.W.- 223. 

[a] Exclusion of infant.—In an 
action by an infant by his next friend 
the infant was excluded and allowed 
to remain. Stanton v. Ruggles, 4 
Ohio Dec. (Reprint) 355, 2 Clev.L. 
Rep. 9. 

38. Lenoir Car Co. v. Smith, 42 S. 
W. 879, 100 Tenn. 127. 

39. Heaton v. Dennis, 52 S:.W. 175, 
103 Tenn. 155. 
40. Competency: 


n: 
General see Witnesses [40 Cyc 2192 
et seq]. 
Criminal prosecutions see Criminal 
Law § 2130. : 
Of witness violating rule see infra § 
134. 


41. St. Louis, I. M. & S. Ry. Co. 
Vv. Pate, 118 S.W. 260). 90 Ark. 135; 
Washington & O. D. Ry. v. Ward's 
Adm’r, 89 S.E. 140, 119 Va. 334. 

42) Sit. Wouis,” Ea. & S: Ry. ‘Co: 
v. Pate, 118 S.W. 260, 90 Ark. 135. 


43. Ala.—Jones v. Coley, 121 So. 
24, 219° Ala. 23. 

Fla.—Romano v. Palazzo, 91 So. 115, 
83 Fla. 243. 

La.—Dehmer v. Hemler, 131 So. 


583, 15 La.App. 201. 

. Tenn.—Record v. Chickasaw Coop- 

erage Co., 69 S.W. 334, 108 Tenn. 657. 
Tex.—American Automobile Ins. 

Co. v. Struwe, (Civ.App.) 218 S.W. 


61 Mo. ; 
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witness. *® 


534; Colbert v. Garrett, (Civ.App.) 57 
Swe sbes -Gulta Cc Se bie Rives Conve 
Burleson, (Civ.App.) 26 S.W. 1107; 
Phillips ‘v. Hdelstein,: 25 TexcA-Ciy: 
Cas. § 449; Texas Express Co. v. 
Dupree & Pacific Express Co., 2 Tex. 
A Civ. Cas 18) 318: 

44. Timberlake v. Thayer, 23 So. 
767, 76 Miss. 76; Anonymous, 19 S.C. 
I Pas \ 
Woods v. McPheran, Peck 
(Tenn.) 371. 

46. Weatherford, M. W. & N. W. 
Ry..Cou ve Thomas, (Tex.Civ. App.) 175 
S.W. 822. 

47. Cross references: 

In criminal prosecutions see Criminal 
Law § 2128. 
Ground for new trial see New Trial § 


61. 
48. See Contempt § 29 text and 
note 64; Criminal Law § 2128 text 


and note 46. 
49. Ga.—Metropolitan St. R. Co. v. 
Johnson, 16 S.E. 49, 90 Ga. 500. 
Ind.—Davis v. Byrd, 94 Ind. 525. 
Iowa.—Grimes v. Martin, 10 Iowa 


iis 
ajo Rava St aaedh Vat OS 250) Danka. 


Miss.—Ferguson v. Brown, 21 So. 
603, 75 Miss. 214. 

Credibility in general see Witnesses 
[40 Cyc 2555 et seq]. 

50. Ga.—Wallace v. Mize, 112 S.E. 
724, 153 Ga. 374; Metropolitan St. R. 
Co. v. Johnson, 16 S.E. 49, 90 Ga. 500. 

Tll.—Smidt v. Dubois, 190 I1ll.App. 
563; Ewing v. Cox, 158 Ill.App. 25. 
ae ere wba v. Martin, 10 Iowa 

ie 

Kan.—Barber v. Emery, 167 P. 1044, 
101 Kan. 314. 

Miss.—Ferguson v. Brown, 21 
603, 75 Miss. 214. 

Tex.—Stedman Fruit Co. y. Smith, 
(Civ. App.) 28 S.W.«2d) 622. 

Wash.—Hendleman y. Kahan, 97 P. 
109, 50 Wash. 247. 


So. 


Sask.—Oke y. Speller, 14 Sask.L. 
190. 
Competency: 


In general see Witnesses [40 Cye 2192 
et seq]. 
Of witness not under rule see supra § 
Leos 
51. Ala.—Sullivan v. 
So. 606, 224 Ala. 395; Raymond v. 
Pointers W380 So. 200) 222 Ala, “bills 
Wilson Bros: v. Mobile & O. R. Co., 
GIT SOnee 40s ea0weAdam Likes “nom, ve 
Kemp, 13 So. 749, 98 Ala. 417; Sid- 
greaves v. Myatt, 22 Ala. 617. 
Ill.—Chicago Paper Co. v. Grigsby- 
Grunow-Hinds Co., -262 Ill.App. 74; 
Quaite v. Swift & Co., 173 Ill.App. 
197; Reavely v. Harris, 145 I1l.App. 
545 faff 88 N.B. 238, 239 Tl. 526]. 
Ky.-—Ulinois Cent. R. Co. v. Out- 
land’s Adm’x, 170 S.W. 48, 160 Ky. 
714; Illinois Cent. R. Co. v. Taylor, 
70 S.W. 825, 24 Ky.L. 1169. 
Or.—Hanna, v. Royce, 249 P. 173, 


Miller, 140 


[§ 134] f. Violation of Rule.‘* 
tion of the rule by a witness will subject him to 
punishment for contempt of court,#® and affect his 
eredibility,*® it will not of itself operate to render 
the witness incompetent to testify.°° 
eral rule whether such a witness should thereafter 
be permitted to testify is within the discretion of 
the trial court,®! and this is true under statutes 
authorizing the exclusion of witnesses.°? 
prevails both in civil and criminal>* ecases,°* and 
applies with greater force in trials without a jury.°® 
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with the court to allow a witness to testify who was 
not put under the rule and has been present in 
court during the trial.4? Testimony of a witness who 
did not hear the evidence should not be rejected.** 
Witnesses not put under the rule may be examined 
to impeach the credit of those who were placed 
under the rule.*° 
a witness to testify after he has been released from 
the rule on the ground he would not be used as a 


The court may refuse to permit 


While the viola- 


As a gen- 


The rule 


119 Or. 450. é 
Tex.—Schebesta v. Stewart, (Civ. 
App.) 37 S.W.(2d) 781; Stout v. My- 
ers, (Civ.App.) 242 S.W. 1109; Dowdy 
v.' Furtner, (Civ.App.) 198 S.W. 647; 
Kansas City, M. & O. Ry. Co. of Tex- 


as v. Durrett, (Civ.App.} 187 S.W. 
42% (Missouri, Ko i& “DE Ry.) Cone. 
Pacheco, (Civ.App.) 185 S.W. 1051, 


Galveston, H. & S. A. Ry. Co. v. Pinge- 
not, (Civ.App.) 142 S.W: 93; Inter- 
national, etc., R. Co. v. Hugen, 100 S. 


W. 1000, 45 Tex.Civ.App. 326; Craw- 
leigh v. Galveston, etc., R. Co., 67 S. 
W. 140, 28 Tex.Civ.App. 260; Gar- 


lington v. McIntosh, (Tex.Civ.App.) 
33 S.W. 389. But see St. Le & S. EB. 
Re Coiev; Akers, (Tex.Civ. App.) 73 S. 
W. 848 (holding that where witness- 
es have been placed under the rule 
and the same is violated the court on 
ascertainment of its violation should 
withdraw the case from the jury and 
allow a postponement). 

Wash.—Lund vy. Johnson, 298 P. 
702, 162; Wash. 525: Castleman _-v. 
Schiffner, 294 P. 983, 160 Wash. 313 
[eit Cyc]; Hendelman v. Kahan, 97 
P. 109, 50 Wash. 247. See Appeal and 
Error § 2804. 

[a] Knowledge of witness of mat- 
ters testified to by other witnesses.— 
Where a witness who is under the 
rule has been told what a witness for 
plaintiff had sworn, the court may in 
its discretion permit such witness to 
testify as to matters tending to im- 
peach plaintiff's witness. Crawleigh 
v. Galveston, etc., R. Co., 67 S.W. 140, 
28 Tex.Civ.App. 260. 

[b] In England (1) it is within the 
discretion of the court to examine a 
witness who has violated the rule. 
Parker v. McWilliam, 6 Bing. 683, 19 
E.C.L. 308, 130 Reprint 1444. (2) In 
the exchequer the witness is peremp- 
torily excluded (Parker v. McWil- 
liam, supra), (3) at least in revenue 
cases (Thomas v. David, 7 C.&P. 350, 
on HC 65 iis Reprint, 56m 1) 
A witness who violated the rule must 
be examined. Cook v. Nethercote, 6 
C&P. 741, 25 E:C.L. 666% 172 Reprint 
1443; Cobbett v. Hudson, 1 E.&B. 11, 
72 BH.C.L. 11, 118 Reprint 341; Chan- 
dler v. Horne, 2 M.&Rob. 423, 174 Re- 
print 338. 

52. Whigby v. -_Burnham, 69 S.B. 
1114, 185 Ga. 584; Howard v. Echols, 
120 S.H. 815, 31 Ga.App. 420; Keiley 
v. Bristol, 119) SiBY -334, 30 Ga-App. 
725; Payne v. Lyon, 111 S.E. 226, 28 
Ga.App. 246 [rev on other grounds 
114 S.E. 892, 154 Ga. 501, op conform- 
ed to 115 S.B. 138]. 


53. See Criminal Law § 2128. 

54. Missouri, K. & T. Ry. Co. v. 
Pacheco, (Tex.Civ.App.) 185 S.W. 
1051. 

55. Dowdy v. Furtner,’ (Tex.Civ. 


App.) 198 S.W. 647; Missouri, K. & T. 
Ry. Co. v. Pacheco, (Tex.Civ.App.) 185 
S.W. 1051. 
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The circumstances which control this diseretion are 
well settled,®* and for an abuse of discretion the 
case will be reversed on appeal.®* A party who does 
not know of or procure the violation of the rule 
should not be deprived of the witness’ testimony.** 
It is the witness and not the party who should be 
punished.®® A party is under no obligation to see 
that his witnesses stay out of the court room®® un- 
less he declines to make out the necessary list®! of 
witnesses.°2 His want of diligence alone in having 
his witnesses leave the court room does not: warrant 
the court in rejecting the testimony.®* The wit- 
ness8 ordinarily should be permitted to testify,°* 
especially where the party to the litigation did not 
know of or procure the violation,®® or the witness 
did not understand or know of the rule,®® or the 
witness does not in fact hear the evidence,®’ or if 
the witness is called to testify to a different branch 
of the case from that testified to by other witness- 
es.68 On the other hand, the trial court may refuse 
to allow the witness to testify,°® especially if the 
rule has been disobeyed with the knowledge or by 
the procurement of the party seeking to use the 
witness.7° Where a witness violates the rule, but 
is discharged from proceedings for contempt on as- 
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surances of counsel that he would not be introduced, 
he cannot later testify."* 

[§ 135] g. Consultation of Witnesses with Coun- 
sel.72 It is within the discretion of the court to per- 
mit a witness under the rule to testify after coun- 
sel is permitted to consult with him.** 

[§ 136] h. Discovery of Witness after Rule.“* A 
person who is not a witness at the time of the rule 
and who remains in the court room may afterwards 
be sworn and allowed to testify where counsel did 
not previously know that it would be necessary to 
call him.75 But the court may decline to permit 
such witness to testify if his evidence is merely 
cumulative and if no reason is assigned for fail- 
ure to have him summoned in time to be put under 
the rule.*°® 

[§ 137] 6. Compelling Calling of Witnesses.77 <A 
party in a civil ease, it has been held, is not required 
to put on the stand every witness, material or im- 
material, whom he has had subponaed,**® or to 
offer an incompetent witness in order that his ad- 
versary may waive the objection and cross-examine 
him.*? 

[§ 138] 7. Taking Oral Testimony.°® In the re- 
ception of oral testimony much must be left to the 


56. Keith v. Wilson, 6 Mo. 435, 35 


Am.D. 443; Brown v. McDaniel, 120 
S.W. 642, 140 Mo.App. 522. 
57. See Appeal and Error § 2804. 


58. D.C.—District of Columbia v. 
Flagg, 42 App.D.C. 73. 

Tll.— Ewing v. Cox, 158 Il1l.App. 25. 

Ind——State vi Thomas! 23 INTE. 35, 
111 Ind? 575, 60 Am.R- 620; Davis v. 
Byrd, 94 Ind. 525; Stewart v. Stewart, 
62 N.BH. 1023, 28 Ind.App. 378. 

Mo.—O’Bryan v. Alien, 38 S.W. 225, 
95 Mo. 68; Keith v. Wilson, 6 Mo. 435, 
35 Am.D. 443; Brown v. McDaniel, 120 
S.W. 642, 140 Mo.App. 522. 


518, 3 Neb. (Unoff.) 29, 

N.D.—Crosby v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 222 N.W. 476, 57 
N.D. 447. 

[a] “Any other rule would put it 
in the power of a hostile witness to 
deprive a party of his evidence, and 
we conclude that the better rule is, 
that it is reversible error to exclude 
a witness who has disobeyed the or- 
der, unless the party or his attorney, 
calling the witness, has been party or 
privy to the violation of the order.” 
O’Bryan v. Allen, 8 S.W. 225, 95 Mo. 

75 


68, 
Co: vy. Ely.735 


59. Illinois Cent. R. 
So. 873, 83 Miss. 519. 


60. Brown v. McDaniel, 120 S.W. 
642, 140 Mo.App. 522. But see Lee v. 
Thornton, 93 S.H. 788, 174 N.C. 288 


(where defendant waived the right 
to use a witness summoned after the 
general order of exclusion by failing 
to direct the officer to inform the wit- 
ness of the rule of exclusion). 


61. Necessity of list see supra § 
128. 

62. Anonymous, 19 S.C.L. 251. 

63. Brown v. McDaniel, 120 S.W. 


642, 140 Mo.App. 522. 

64 Ga.—Calhoun Oil & Fertilizer 
€e;.v. Western & A.) R. R., 133.-S.8. 
348, 35 Ga.App. 436. 

Ind.—Burke v. Andes, 98 Ind. 59. 

Ky.—South Covington & C. St. R. 
Co. v. MecCleave, 38 S.W. 1055, 18 Ky. 
L. 1036. 

Miss.—Illinois Cent. R. Co. v. Ely, 
0235) eo 873, 83 Miss. 519. 

N.Y.—Friedman v. Myers, 14 N.Y.S. 


142. 
—Ss Stewart, (Civ. 
App.) 37 S.W.(2d) 781. 
Wash.—Castleman vy. Schiffner, 294 


P. 988, 160 Wash. 313. 
65. Colo.—Bahrman y. Terry, 71 P. 
LPS SdiColo. 155. 


Ill.—Ewing v. Cox, 158 Tll.App. 25. 
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Pan ane mae Ve ‘Ose, 515) Kant 
Neb.—Mangold v. Oft, 88 N.W. 507, 
63 Neb. 397; Murray v. Allerton, 91 
N.W. 518, 3 Neb. (Unoff.) 291; Clem- 
mons v. Clemmons, 96 N.W. 404, 1 
Neb. (Unoff.) 880. 
DA9 9 Ps 


Or.—Hanna v. Royce, 173, 


119 Or. 450; Hubbard v. Hubbard, 7 
Orw42) 

Tex.—Houston & T. C. R. Co. v. 
Washington, 127 S.W. 1126, 60 Tex. 
Civ.App. 391; Intérnational, ete., R. 
Co. v. Hugen, 100 S.W. 1000, 45 Tex. 
Civ.App. 326. 

[a] Harmless error.—Refusal to 


permit a witness to testify because 
he had been placed under the rule and 
had remained in court is harmless 
where he was called to testify as to 
contradictory statements made to him 
prior to the trial by another witness, 
and no predicate for such testimony 
had been laid. Gulf, etc., R. Co. v. 


Aiiien: 35 S.W. 699, 12 Tex.Civ.App. 
v oO. 
[b] Iustration.—Where a witness 


was placed under the rule, but violat- 
ed it by remaining in the court room 
during the examination of other wit- 
nesses, but it appeared that he unin- 
tentionally violated the rule on ac- 
count of being deaf and believing that 
he had been discharged therefrom, 
and that he heard but little of the 
evidence, and that plaintiff’s counsel 
was unaware of his presence in the 
court room during the examination 
of other witnesses, there was no abuse 
of discretion in permitting such wit- 
ness to testify for plaintiff. Interna- 
tional, etc., R. Co. v. Hugen, 100 S.W. 
Tex.Civ.App. 326. 

66. HBwing v. Cox, 158 Ill.App. 25; 
Sturdivant Bank v. Wright, 168.S.W. 
355, 184 Mo.App. 164; Hanna. xv. 
Royce, 249 P. 173,119 Or. 450. 

67. Libbee v. Handy, 1 P.(2d) 312, 
163 Wash. 410. 

68. Gran v. Houston, 64 N.W. 245, 
45 Neb. 813. See Beamon vy. Ellice, 
41C.& PRP. 8d; 19 Cal. 660, 172 Reprint 
1443 (where ee witness was per- 
mitted to be examined as to such 
facts only as were not testified to 
by any other witness). 


69. Raymond vy. Pointer, 133 So. 
260, 222 Ala. 518; Sloss-Sheffield Steel 
& Iron Co. vy. Smith, (Ala.) 40 So. 


91; Ethridge v. Hobbs, 3 S.E. 251, 77 
Ga. 531. 
70. Kelly v. Atkins, 59 P. 841, 14 


Colo.App. 208; 
214; 


Dyer v. Morris, 4 Mo. 
Mangold-v. Oft, 88 N.W. 507, 


63 Neb. 397; Murray v. Allerton, $1 
N.W. 518, 3 Neb. (Unoff.) 291. 

71. Pergason v. Etcherson, 18 S.E. 
29, 91 Ga. 785. 

72. In criminal prosecutions see 
Criminal Law § 2125. 

73. Missouri, K. & Ryit Coma: 
co ee (Tex.Civ. pheaie 185 S.W. 

i: 

[a] Thus, permitting counsel to 
consult with a witness under the rule 
and tell him what another witness 
had testified, and to ask him if that 
evidence was true, and then allowing 
the witness to testify, is not an abuse 
of discretion where it does not appear 
to have influenced the testimony of ’ 
the witness, and the case was tried by 
the judge. Missouri, K. & T. Ry. Co. 
NE aS (Tex.Civ.App.) 185 S.W. 

1 

74  %In criminal prosecutions see 
Criminal Law § 2131. 

75. Wallace v. Mize, 112 S.E. 
153 Ga. 374. 

{a] Thus, where plaintiffs’ counsel, 
invoking the rule for sequestr ation of 
witnesses, acted in good faith in stat- 
ing that they had no witnesses except 
their clients, and only learned during 
the progress of the trial that one who 
had remained in court could testify to 
material facts, and he was not in 
court after their discovery that he 
could so testify, it was error to ex- 
clude his testimony because of his 
presence in court. Wallace v. Mize, 
D2 Sa. UZAY Eb oe eae ar ae 

76. Crenshaw v. Gardner, 76 S.W. 
26, 25 Ky.L. 506. 

77. Cross references: 

Authority to compel attendance see 

Witnesses [40 Cyc 2155 et seq]. 
Calling of witnesses in criminal 

prosecutions see Criminal Law §&§ 

2132-2141. 

Commenting on nonpr pene tion of wit- 

nesses see infra §§ 289-29 
Limiting number of spipeecee see in- 

fra §§ 164-167. 

Presumption arising from failure to 

call witness see Evidence § 56. 

78. Southern Ry. Co. v. Acree, 70 
S.E. 352, 9 Ga.App. 104; Bonelli vy. 
Bowen, 11 So. Co, 0 Miss. Lao. 

79. Crowell vy. Kirk, 14 N.C. 355. 
80. Cross references: 
Examination of witnesses 
nesses [40 Cyc 2144]. 

In: 
Criminal prosecutions see Criminal] 
Law § 2158. 
ee eye actions see Equity §§ 679-— 


(24, 


see Wit- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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discretion of the trial eourt®! which is not reviewable 
except in ease of plain abuse.’ After issue joined, 
every witness must testify in open court or under 
commission.** From time immemorial litigants have 
had the right to have issues in. actions proved by 
witnesses subjeet to cross-examination.s+ If the 
legislature has power to withdraw such right, the 
courts should not consider the right to be withdrawn 
in the absence of clear and unambiguous language.*® 
It is improper for the court to require counsel to 
state what he expects to prove by certain witnesses 
and then to instruet opposing counsel to cross-exam- 
ine.S® The practice of taking testimony by referring 
to drawings in such a manner that the printed rec- 
ord has little or no definite meaning is not to be 
commended.** In determining whether testimony 
is admissible, it is unnecessary to determine its suf- 
ficieney.8§ 

[§ 139] 8. Offer of Proof’®°—a. In General; 
Right To Make. An offer of proof stands in the 
same position as a pleading.®® The requirement that 
an offer of proof be made®! is not only for the pur- 
pose of first advising the trial court so that it may 
rule advisedly,9? but it 1s also necessary in order 
to preserve an exception to the exclusion of the 


In:—Continued 
Justice’s court see Justices of the 


12 Cust.App. 15. 
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offered evidence,®* and so that the appellate court 
may know whether the answer excluded would have 
been favorable to the party offering it®* and there- 
fore justify a reversal and new trial.’ 

Right to make offer. Where an offer of proof is 
necessary,®® it is error for the trial court to refuse 
an opportunity to counsel to state what he pro- 
poses to prove by the evidence offered.°* 

[§ 140] b. Necessity®?*—(1) In General. Where 
a question, addressed to a party’s own witness, does 
not suggest the answer, and is objected to, 1t must 
be followed by an offer of proof,®® showing what 
testimony is sought to be elicited,! its purpose,” 
and its relevancy, competency, and materiality,? and 
unless a proper offer is made, when necessary, the 
exclusion of the evidence is not available as error.* 
That the witness is offered in rebuttal will not dis- 
pense with the necessity of an offer.® 

[§ 141] (2) Offer Excused. An offer of proof is 
unnecessary where the offer would be a useless cere- 
mony,® or the evidence is rejected as a class,’ or 
where the court indicates such offer would be unavail- 
ing.’ An offer of proof is unnecessary where the 
court rules that the evidence is not admissible un- 
der the pleadings,® that no evidence is admissible 


Peace § 378. . 
Province of court and jury see infra 
§ 313 et seq. 
81. Ala.—Davies v. 77 So. 
612, 201 Ala. 120. 
Co. v. Great 
.W. 399, 133 


Barnes, 


Minn.—State Elevator 
Northern Ry. Co., 158 N 
Minn. 295. 

N.H.—Reed v. Nashua Buick Co., 
147 A. 898, 84 N.H. 156. 

Ohio.—Adams v. Foley, N.E. 
197, 36 Ohio App. 295. 

S.C.—Vollington v. Southern Pav- 
ing Const. Co., 165 S.E. 184, 166 S.C. 
448; McLeod vy. American Pub. Co., 
120 S.E. 70, 126 S.C. 363. 

ae =—HWox. by. LLoustonn dL. ©.) Rye 

(Civ.App.) 186 S.W. 852. 

ons —Virginia Ry. & Power Co. v. 
Burr, 133 S.E. 776, 145 Va. 338. 

{a] Sending witness for books.— 
Where an expert witness, who testi- 
fied for plaintiff, had been cross-exam- 
ined by defendant as to authorities 
supporting his statement, and had 
named certain authorities, it was not 
an abuse of the trial court’s discre- 
tion to refuse to send the witness 
from his stand to his home to procure 
the books referred to, for the use of 
the defendant’s counsel. Hoffschlaeg- 
er v. Fraga, 290 F. 146. 

Determination, of res gestae see 
Evidence § 535 et seq. 

Relevancy of testimony see Ap- 
peal and Error § 2785; Evidence § 89 
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et seq. y 
. See Appeal and Error § 2785. 

83. Sandeman v. Deake, 17 La. 332. 

84 Rogan v. Consolidated Copper- 
mines Co., 193 N.Y.S. 163, 117 Misc. 
718. 

85. Rogan v. Consolidated Copper- 
mines Co., supra. 

86. Gross v. Johnson, 248 I1l.App. 
Bioults 


87. Haara v. Vreeland, 236 N.W: 
836, 254 Mich. 462. 
88. Powell v. Jones & Son, (Ark.) 
281 S.W. 366. 
89. Cross references: ‘ 
In criminal prosecutions see Criminal 
Law § 2151 et seq. . 
Misconduct of counsel see infra § 255. 
Presence of jury during offer of proof 
see infra § 156. . 
Presumptions on review see Appeal 
and Error §§ 2699-2704. 
Questions to witnesses See Witnesses 
[40 Cye 2417 et seq]. 
90. Roe v. Schweitzer, 184 P. 938, 
55 Utah 204. 
91. See infra §§ 140-146. 
92. U.S.—Meyer & Lange v. U. S., 


Power Co. v. Barrett, 60 So. 262, 179 
Ala. 274. 
Kan.—Eagon vy. Eagon, 57 P. 942, 60 


Kan. 697. 

Neb.—Havlik v. St. Paul Fire & 
ae Ins. Co., 127 N.W. 248, 87 Neb. 

Or.—McCarty v. Sirianni, 285 P. 
825, 132 Or. 290. 

Vt.—Capital Garage Co. v. Powell, 
127 A. 375,98 Vt) 303: 

[a] “The purpose of an avowal 


is to enable the court to know what 
the witness would have stated in an- 
swer to the question propounded, and 
to inform the court what the inter- 
rogator would prove contrary to the 
testimony given at the trial. The 
avowal referred to did not meet the 
requirements of the rule. The avowal 
should have read, in substance, ‘that 
if the witness was permitted to tes- 
tify he would state, and same was 
true.’’. Fennell v. Frisch's ; Adm’r, 234 
S.W. 198, 200, 192 Ky. 535 [Tquot Davis 
Vv. Britt, 2:55 S.W. 68, 69, 200 Ky. 413]. 

93. Fidelity, etc., Co. v. Weise, 80 
Tll.App. 499 [rev on other grounds 55 
N.E. 540, 182 Tll. 496]. 

Reservation of grounds of review 
see Appeal and Error &§ 736, 737. 

94. Necessity of prejudice see Ap- 
peal and Error § 2986 et seq. 

95. Browder v. Da Costa, 109 So. 
448, 91 Fla. 1; Ashmun vy. Nichols, 
LIS P2834 802 610, 925Or: 22/3. 

Exclusion of evidence as ground for 
new trial see New Trial § 75. 

96. See infra §§ 140-146. 

97. Noles v. Noles, 137 So. 19, 
Ala. 554; Spitzer v. Meyer, 198 III. 
App. 550; Maxwell v. Habel, 92 Il. 
App. 510; Fidelity, etc., Co. v. Weise, 
80 IllApp. 499 [rev on other grounds 
55 N.H. 540, 182 Ill. 496]; Ehrhardt v. 
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Stevenson, 106 S.W. 1118, 128 Mo. 
App. 476. 

98. Renewal of offer see infra § 146. 

99. Jll.—Bonner & Marshall Co. v. 
Hansell, 189 Ill.App. 474. 

Ind.—Cadick Milling Co. v. Val- 
dosta Grocery Co., 126 N.E. 240, 72 
Ind.App. 534. 

Mass.—Petition of Mackintosh, 167 
N. Ey 273) 263 Mass. 138s Ryder -v. 
Bllis, 134 N.B. 692, 241 Mass. 50; 


Stockbridge v. Mixer, 
227 Mass. 501. 
Mo.—Zackwik v. Hanover Fire Ins. 
Gor. (App) 2258S W. 135. 
Okl.—Schaff v. Richardson, 254 P. 
496, 120 Okl. 70. 
R.I.—Callan vy. Peck, 91 A. 34, 37 
Rb 2 2iv. 
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1. See infra § 143. 
Ry., Light & 2. See infra § 144. 
3. See infra § 145. 
4 See Appeal and Error § 736. 


5. Meeker v. Otis Browning, 17 
Ohio Cir.Ct. 548, 9 Ohio Cir.Dec. 108; 
Plano Mfg. Co. v. Frawley, 32 N.W. 
768, 68 Wis. 577. 

6 Reynolds v. McNamara, 132 N. 
W. 748, 115 Minn. 418; Coleman vy. 
Wilson, 88 A. 1059, 85 N.J.Law 203, 
Ann.Cas.1915D 1122; Rafus v. Daley, 
154 A. 695, 103 Vt. 426. 

7. Ballsun v. Star Petroleum Co., 
288 P. 437, 105 Cal.App. 679; Sprouse 
v. Magee, 269 P. 998, 46 Idaho 622; 
L. J. Wing Mfg. Co. v. Dairymen’s 


Mie. Co. 136 N.Y. .66. 
8. Miller v. Colorado Discount 
Corporation, 251 P. 1049, 80 Colo. 355; 


Witt v. Voigt, 156 N.W. 954, 162 Wis. 
568. See Siegel v. Ohio Millers’ Mut. 
Fire Ins. Co., 29 F.(2d) 988; Bates v. 
Oregon-American Lumber Co., 295 F. 
1 (both holding that a general offer 
in such case is sufficient). But see 
Ingram v. Harris, 9 Pa.Super. 301, 43 
Wkly.N.C. 550 (an intimation by the 
eourt on cross-examination that a 
certain line of proof is incompetent 
will not excuse defendant’s failure to 
offer the same if he desires to com- 
plain of its exclusion). 

[a] Offer not excused.—Where, in 
an action against a stockholder of a 
corporation for her proportionate 
share of a corporate debt, defendant's 
counsel stated to the court that he 
had no testimony to offer, but wanted 
to be heard on the question of a judg- 
ment against the corporation, claimed 
to have been erroneously admitted in 
evidence, defendant could not on ap- 
peal excuse her failure to offer evi- 
dence in her behalf on the ground 
that certain remarks of the court, 
when ruling on the admissibility of 
the judgment and its effect, led her 
counsel to believe the court had ruled 
as a finality that no evidence would 
be received to contradict the judg- 
ment as evidence of the corporation’s 
indebtedness; such counsel's. lan- 


rguage, when announcing that he ha‘d 


no testimony to offer, showing that he 
regarded the admissibility of the 
judgment as an open question on 
which he desired to be heard, so that 
it was incumbent on defendant to 
make a formal offer of proof and in- 
vite a ruling thereon. Bridges v. 
Tetht, 200) Re til be CakvApp. Lilie 

9. Miller v. Colorado Discount 
Corporation, 251 P. 1049, 80 Colo. 355; 
Feldman v. McGraw, 37 N.Y.S. 434, 1 
App.Div. 574. 
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under the pleadings,’® or that the witness is in- 
competent,!! or where the rulings of the court show 


that plaintiff cannot as a matter of 
the theory on which he sues,'” or so 


as to make an offer a mere formality.'® 


[§ 142] (3) Cross-Examination.'* 
inal’® or civil case it is ordinarily 
the cross-examiner to state what he 
by the witness,1® and the exclusion 
be complained of as error without an 


10. Plattner Implement Co. v. In- 
“ternational Harvester Co., 133 F. 376, 
66 C.C.A. 438; Starr v. Hunt, 25 Ind. 
313. i 

11. Foree v. Smith, 1 Dana (Ky.) 
151; Old Silver Beach Corporation v. 
Town of Falmouth; 165 N.E. 1, 266 
Mass. 224; Muskeget Island Club v. 
Nantucket, 70 N.E. 61, 185 Mass. 303; 
Grieve v. Howard, 180 P. 423, 54 
Utah 225; New York Mut. L. Ins. Co. 
v. Oliver, 28 S.B. 594, 95 Va. 445. 

NEN) TOSS —Stockyards Loan Co. v. 
Nichols, 243 FE: 511, 156 €.C.A. 209. 

Ariz.mMurphey v. Brown, 100 P. 
$01,112" Ariz, 2'68. 

Minn.—Reynolds v. McNamara, 132 
N.W. 748, 115 Minn. 418. 

N.Y.—Loeb v. Willis, 3 N.E. 177, 
LOOBNEN 23:1: 

ND undage v. Mellon, 63 N.W. 
209, 5 N.D. 72. 

13. Pastene vy. Pardini, 67 P. 681, 
135 Cal. 431; Ballsun v. ‘Star Petro- 
leum Co., 288 P. 437, 105 Cal.App. 679; 
Mahoney v. Atchison, T. & S. F. Ry. 
Co., 281 P. 1108, 101 Cal.App. 652, 

14. In general see Witnesses [40 
Cyc 2473 et seq]. 


15. See Criminal Law § 2151 note 
16. D.C.—Fitzpatrick v. Capital 
Traction Co., 46 App.D.C. 13. But see 


Pickford v. Talbott, 28 App.D.C. 498 
fare 295S-Ot. 75, 211 U-Sy £99), 53) ed: 
146] (it is the duty of counsel, if the 
trial court, in stopping a proposed 
line of inguiry on cross-examination, 
is under a misapprehension as to the 
purpose of the inquiry, to correct such 
misapprehension by a specifie state- 
ment of the questions he desires to 
ask or of the particular facts concern- 
ing which he proposes to inquire). 

Ga.—Dyar v. Dyar, 131 S.B. 535, 
161 Ga. 615; Bell v. Felt, 46 S.E. 642, 
119 Ga. 498; Griffin v. Henderson, 43 
See aueloe Lleiu Gases Cos 

Ind.—Hyland v. Milner, 99 Ind. 308; 
Hutts v. -Hutts, 62 Ind. 214. See 
Cadick Milling Co. v. Valdosta Gro- 
cery Co., 126 N.E. 240, 72 Ind.App. 
534 (offer of proof presents no ques- 
tion where made in connection with 
an objection to a question asked on 
cross-examination). 

Mass.—Stevens v. William S. Howe 
Co., 176 N.E. 208, 275 Mass. 398. 


Mich.—O’Donnell v. Seagar, 25 
Mich. 367. See Campau v. Dewey, 9 
Mich. 381 (an exclusion of a question 


on cross-examination without asking 
its purpose is error if the record 
shows that the inquiry could in any 
manner be relevant). 

Mont.—Lonear v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 274 
P. 844, 84 Mont. 141; Howard v. 
paaeen, 271 P. 444, 83 Mont. 194; Budd 

Northern Pac. Ry. Co., 195 P. 1109, 
59 Mont. 238; Herzig Vv. Sandberg, 172 
RP. 132, 54 Mont. 538 

Neb.—Powell v. Morrill, 119 N.W. 9, 
83 Neb. 119. But see In re John- 
son’s Hstate, 161 N.W. 429, 100 Neb. 
791 (the rule is sometimes, although 
rarely, enforced in cross-examina- 
tion). 

Pes ae .—Martin v. Elden, 32 Ohio St. 

Tex.—Cunningham vy. ee 
R. Co., 31 S.W. 629, 88 Tex. 58 

[a] ‘fhe rule is (1) that, “if ap- 
propriate questions are asked and due 
exception taken to the ruling sus- 
taining objections thereto, the cor- 


etc., 


expects to prove 
of evidence may 
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law reeover on 
limit the issues 


In a erim- | lowed.?!® 


unnecessary for 


offer of proof.** 


rectness of the ruling is presented for 
review without an offer or statement 
of what the cross-examiner proposes 
to elicit. The reasons for making a 
distinction in this respect between 
the direct examination of a friendly 
witness and the cross-examination of 
an adverse witness are obvious.” 
Uhlman vy. Farm Stock & Home Co., 
148 N.W. 102, 103, 126 Minn. 239, Ann. 
Cas.1915D 888. (2) “A trial attorney 
can hardly be expected to know in 
advance the answer to be made by 
an adversary witness called by his 
opponent with sufficient certainty to 
enable him to make an offer of proof 
although he may be required by the 
judge to state his hope. It is enough 
if he asks of Such witness a question 
on its face pertinent and not unduly 
protracting the trial,” Stevens v. 
William S. Howe Co., 176 N.E. 208, 
210, 2%5 Mass. 1398. 

{b] In Minnesota.—(1) Where 
proof is sought to be elicited on cross- 
examination, and is excluded, it is 
not necessary to make an offer of 
proof to present the question for re- 
view. Uhlman v. Farm Stock, etc., 
Co., 148 N.W. 102, 126 Minn. 239. (2) 
If a question asked on cross-examina- 
tion, not on its face proper cross-ex- 
amination, is a preliminary question, 
to be followed by other relevant evi- 
dence, the attention of the court 
should be called to the matter. Lar- 
oe v. Barlow, 127 N.W. 924, 112 Minn. 

[ec] In Vermont.—(1) An offer of 
proof need not be made by a cross- 
examiner in order to complain of er- 
ror in the exclusion of evidence. 
Knapp v. Wing, 47 A. 1075, 72 Vt. 334. 
(2) Although a ecross-examiner need 
not make an offer disclosing the pur- 
pose of his cross-examination, where 
such offer is made the court may rely 
on it, and need not consider other pos- 
sible aspects of evidence offered. 
Green vy. Laclair, 99 A. 244, 91 Vt. 23. 
(3) Where the case does not show 
that the testimony sought to be elicit- 
ed by a question is material, and there 
is no offer, the exclusion of the tes- 
timony is not error. Seeley v. Central 
Vermont Ry. Co., 92 A. 28, 88 Vt: 173) 
(4) Although an offer was made, the 
court held that the rule that an offer 


need not accompany questions on 
cross-examination was inapplicable. 
Dubois v. Roby, 80 A. 150, 84 Vt. 


465. 

17. See Appeal and Error § 737 
text and note 64. 

18. Powell v. Morrill, 119 N.W. 9, 
83 Neb, 119. 

“The value of a cross-examination, 
as a test of truth, would be lost in the 
case of a crafty and unreliable wit- 
ness, if the examiner were bound to 
disclose, in advance, the purpose and 
intent of every question asked.” 
Martin v. Hilden, 32 OhioSt. 282, 289. 

19. Flowers v. Graves, 125 So. 659, 

220 Ala. 445; Sovereign Camp of 
Woodmen of the World v. Keefe, 84 
So. 810, 203 Ala. 636; Sibley & Sibley 
Vv. Smith, 52 So. 27, 167 Ala. 158; Lou- 
isville & N. R. Co. v. Williamson, 96 
S.W. 1130, 29 Ky.L. 1165. 

20. U.S.—Najera v. Bombardieri, 
46 F.(2d) 281; Lauderdale County v. 
Kittel, 229 E598, 143 ClGLA, 615: 

Ala.—Smith v. Dollar, 138 So. 277, 
223 Ala. 661; Noles v. Noles, 137 So. 
19, 223 Ala. 554; Hinton v. Federal 


N.H. 348, 147 Ind. 115; 
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To enforce the rule requiring an offer of proof on 
direct examination would often defeat the very end 
of cross-examination.'® 
rule dispensing with the necessity of an offer of 
proof on ecross-examination is apparently not fol- 


. . . . ! 
In some jurisdictions the 


[§ 143] (4) Statement or Disclosure of Evidence 
Expected. Where the question does not so indicate, 
a party must inform the court as to what he ex- 
pects to prove by the witness. 


20 Tf a question is 


Reserve Bank of Atlanta, 109 So. 103, 
215 Ala. 11; Bean v. Stephens, 94 So. 
173, 208 Ala. 197; Huntsville Knitting 
Mills Co. v. Butner, 69 So. 960, 194 
Ala. 317; Birmingham Bottling Co. v. 
Morris, 69 So. 85, 193 Ala. 627; Nev- 
ers Lumber Co. y. Fields, 44 So. 81, 
151 Ala. 367; Brown v. Kevorkian, 
107 So. 228, 24 Ala.App. 252; Tucker 
v. Graves, 88 So. 40, 17 Ala.App. 602; 
Seals Piano_& Organ Co. v. Bell, 84 
So. 779, 17 Ala.App. 331; Louisville 
& N. R. Co. v. Abercrombie, 84 Soa. 
423, 17 Ala.App. 233; Davis v. Louis- 
ville & N. R. Co., 69 So.:231, 14 Ala. 
App. 200. 

Ariz.—Snead v. Tietjen, 24 P. 324, 3 
Ariz. 195. 

Ark.—Hugus v. Sanders, 261 S.W. 
899, 164 Ark. 385. 

Cal.—In re Allen’s Estate, 171 P. 
686, 177 Cal. 668; Feder v. Bryson, 
295 P. 546, 111 Cal. App. 448; Pedrow 
v. Federoff, 247 P. 212, 77 Cal. App. 
164; California Pear Growers’ Ass’n 
v. Herspring, 213 P. 518, 60 Cal.App. 
503. 

Colo.—Collins v. Heath, 233 P. 838, 
76 Colo. 600; Baldwin v. Central Sav. 
Bank, 67 PR. 1797 17s Colovapp: i 

D.C.—Stafford v. American Securi- 
ty & Trust Co., 60 App.D.C. 380, 55 F. 


(2a) 542; Turner v. American Secu- 
rity, ete, Co., 29 App.D.C. 460 [aff 
29S. Cte 420, 213 URSH 257, Osan bid. 
788]. 

Fla. 


448, 91 Fla. 1; Romano v. Palazzo, 91 
So. 115, 883 Fla. 243; United .Hard- 
ware-Furniture Co. v. Blue, 52 So, 
864, 59 Fla. 419, 35 L.R.A.N.S. 1038. 

Ga.—MeWilliam vy. Pattillo, 161 S. 
BH. 597, 173 Ga. 771; Green v. Scurry, 
68 S.E. 77, 1384 Ga. 482; Atlanta Con- 
sol) St. Rio Cosev. Bacwell 33 78.8. 
191, 107 Ga. 157; Leverett v. Bullard, 
49 S.B. 591, 121 Ga. 534; Hawkinsville 
Bank, ete., Co. v. Walker, 25 S.H. 205, 
99 Ga. 242; Martel Mills v. Redwine, 
150 S.E. 865, 40 Ga.App. 659; McKee 
Ve. J.) E EUrst S260 SAS by sis Gen 
Ga.App. 571; Seaboard Air Line Ry. 
v. Vaughn, 91 S.B. 516, 19 Ga.App. 397. 

Idaho.—Herring v. Davis, 273 P. 
757, 47 Idaho 211; Idaho Farm De- 
velopment’ Co. v. Brackett, 257 P. 35, 
44 Idaho 272 


ala. 


Ill.—Gaddie v. Whittaker, 176 N.E. 
373, 344 Ill. 149; Beeler v. Webb, 113 
Ill. 436; W. D. Chemical Co. v. Teel, 


200 Ill.App. 118; Nonotuck Silk Co. v. 
Levy, 75 Ill.App. 55; Howard v. Ted- 
ford, 70 Ill.App. 660; Brewer v. Na- 
Cp ation Union Bldg. Assoc., 64 Ill.App. 
Gals 

Ind.—Papenbrook vy. White, 141 N. 
E, 804, 194 Ind. 17; State v. Cox, 58 
N.E. 849,'155 Ind. 5938; Illinois Cent. 
R. Co. v. Cheek, 53 N.B. 641, 152 Ind. 
663; LaPlante v. State, 52 N.B. 452, 
152 Ind. 80; Bischof v. Mikels, 46 
Kern v. Brid- 
well, 21 N.E. 664, 119 Ind. 226, 12 Am. 
S.R. 409; Ford v. Ford, 10 N.E. 648, 
110 Ind. 89; Higham v. ‘Vanosdol, 101 
Inds e160: Conden v. Morningstar, 94 
Ind. 150; Bake v. Smiley, 84 Ind. 312: 
Robinson Mach. Works v. Chandler, 
56 Ind. 575; Inter-Ocean Casualty Co. 
vv. Wilkins, (App.) 182 N.E. 252; Yel- 
low Cab Co. v. Kuryezak, 174 N.B. 434, 
92 Ind.App. 524; Pittsburgh, Ces & 
Sts i. Rye Comme Retz lA 25 N.E. 424, 
(iS eind sApp ry wvoewe Huntington Ve 
Burke, 52 N.E. 415, 21 Ind.App. 655; 
Russell v. Stoner, 47 N.E. 645, 48 
N.E. 650, 18 Ind.App. 543; Toledo, 


For later cases, developments and changes in the law see Annotations, same title and.section number, 
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in proper form, however, and clearly admits of an 
answer relative to the issue and favorable to the par- 
ty on whose side the witness is called, the party is 
not bound to state the facets proposed to be proved 
unless the court requires him to do so.?! 
witness has a limited capacity to testify,?? the party 
should show either by the form of his question or 
offer that the testimony sought comes within the 
limitation,?* but such rule does not generally ap- 
ply where there is no such lmitation.*4 


etc., R. Co. v. Jackson, 32 N.E. 793, 
5 Ind.App. 547. 

Ieowa.—Muller v. De Vries, 188 N. 
W. 885, 193 Iowa 13837; In re Osborn’s 
Estate, 168 N.W. 288, 185 Iowa 1307; 
Gittings v. Duncan, 145 N.W. 872,.164 
Iowa 3873; Arnold v. Livingstone, 134 
N.W. 101, 155 Iowa 601; Tuttle v. 
Wood, 88 N.W. 1056, 115 Iowa 507; 
Mitchell v. Harcourt, 17 N.W. 581, 62 
Iowa 349. 

Ky.—Ison’s Adm’r v. Cornett, 197 
S.W. 1060, 177 Ky. 514; Palatine Ins. 
Co. v. Weiss, 59S. W.509, 109 Ky- 
464, 22 Ky.L. 994. 

Md.—Lavine v. 
523, 142 Md. 222. 

Mass.—Gray v. Tobin, 156 N.E. 30, 
259 Mass. 1138; Guiney v. Union Ice 
Corn Le UNE 347, e225. Mass. -2/795 
Wright v. City of Chelsea, 93 N.E. 
840, 207 Mass. 460; Boisvert v. Ward, 
85 N.E. 849, 199 Mass. 594; Lawlor 
v. Wolff, 62 N.E. 973, 180 Mass. 448. 

Minn.—Spangenberg v. Christian, 
186 N.W. 700, 151 Minn. 356; Licensed 
Retail Liquor Dealers’ Ass’n of Min- 
neapolis v. Denton, 174 N.W. 526, 144 
Minn. 81; Peterson v. Mille Laces 
Lumber Co., 52 N.W. 1082, 51 Minn. 90. 

Mo.—Williams v. Williams, 168 S. 
W. 616, 259 Mo.’242; City of Kirk- 
wood vy. Cronin, 168 S.W. 674, 259 Mo. 
207; McCormick v. St. Louis, 65 S.W. 
1038, 166 Mo. 315; Hart v. Farmers’ 
Bank of Bates County (App.) 28 S.W. 
(2d) 121; Durbin vy. St. Louis-San 
Francisco Ry. Co. (App.) 275 S.W. 
358; Brayton v. Gunby, (App.) 267 
S.W. 450; Swinehart v. Kansas City 
RysviCoy GApp:):. 233 vSewe 595 eLin- 
stroth v. Peper, 218 S.W. 431, 203 Mo. 
App. 278; William Wurdack Electric 
Mfg. Co. v. Elliott & Barry Engineer- 
ing Co., (App.) 207 S,W. 877; Ed- 
wards vy. Yarbrough, (App.) 201 S.W. 
972; Gardner v. Eldridge, 130 S.W. 
403, 149 Mo.App. 210; Hutchins v. 
Missouri Pac. R. Co., 71 S.W. 473,:97 
Mo.App. 548; Summers v. Metropoli- 
tan IS. Ins. Co., 90 Mo.App. 691. 

Mont.—Juby v. Craddock, 185 P. 
771, 56 Mont. 556; First Nat. Bank v. 
Carroll, 88 P. 1012, 35 Mont. 302. 

Neb.—Gillam v. Mann, 124 N.W. 
143, 85 Neb. 765; Riley v. Missouri 
PAC... Cos) 95 IN.W: 220369) Neb. 82; 
Green v. Tierney, 87 N.W. 331, 62 Neb. 
561; Brennan-Love Co. v. McIntosh, 
S87 N.W. 327, 62 Neb. 522; Farmers’, 
ete., Ins. Co..v. Dobney, 86 N.W. 1070, 


Abramson, 120 A. 


62 Neb. 213, 97 Am.S.R. 624 [aff 23 
SeCte od ersou U.S. Ole aT Sind: 
821]; Wittenberg v. Mollyneaux, 83 


N.W. 842, 60 Neb. 583; Nebraska Tel. 
Co. v. Jones, 83 N.W. 197, 60 Neb. 396, 
81 N.W. 435, 59 Neb. 510; Johnson v. 
Opfer, 79 N.W. 547, 58 Neb. 631; Un- 
ion Pac. R. Co. vy. Vincent, 78 N.W. 
457, 58 Neb. 171; Morsch v. Besack, 
72 N.W. 953, 52 Neb. 502. 

N.Y.—Millard v. Holland Trust Co., 
51 N.B. 1092, 157 N.Y. 681; Nightin- 
gale v. Hiseman, 24 N.W. 475, 121 _N. 
Y. 288; Enright v. Franklin Pub. Co., 
24 Mise. 180, 52 N:Y.S. 704, 28 N.Y. 
Civ.Proc, 32. 

N.D.—Montana Hastern Ry. Co. v. 
Lebeck, 155 N.W. 648, 32 N.D. 162; 
Madson v. Rutten, 113 N.W. 872, 16 N. 


D. 281, 138 L.R.A.N.S. 554. 
Or.—Ashmun v. Nichols, 178 P. 234, 
180 P. 510, 92 Or. 223; Realty Inv. 
Co. v. Alameda Land Co., 168 P. 64, 
440, 87 Or. 277. 
‘Pa.—Seott v. Lindgren, 97 Pa.Su- 


per. 483. 


TRIAL 
mission—(a) In 


Where a 


court is entitled 


R.I.—Rice v. Sheldon, 94 A. 711, 38 
Ralage Ou, 

S.D.—Pearson vy. Anderson, 224 N. 
W. 185, 54 S.D. 639. 

Tex.—Willis v. Sanger, 40 S.W. 229, 
15 Tex.Civ.App. 655: 

‘Utah.—Staton v. Western Macaroni 
Mfg. Co., 174 P. 821, 52 Utah 426. 

Vt.—Smith v. Reynolds, 108 A. 697, 
94 Vt. 28; Coolidge v. Taylor, 80 A. 
1038, 85 Vt. 39; Hovey v. Cook, 76 A. 
144, 83 Vt. 458; Dunbar v. Central 
Vermont! Ry .Co., (65 Ay. 528).79 Vt. . 474: 
Hathaway v. Goslant,. 59 A. 835, 77 
Vt 199. Mullin “vv. Iianders; 50 A: 
Slo, To Ve. OD. Huller ve Valiawette: 
41 A. 579,708 Vt.. 5025* Westcott v. 
Westcott, 39 A. 199, 69 Vt. 234. 

Wis.—Spuhr v. Kolb, 86 N.W. 562, 
111 Wis. 119; Plano Mfg. Co. v. Berg- 
mann, 78 N.W. 157, 102 Wis. 21; Plano 
Mfg. Co. v. Frawley, 32 N.W. 768, 68 
Wis. 577. 

[a] In Kansas, in an action by the 
purchaser of an automobile for a re- 
bate on account of a credit agreed to 
be allowed for an old car, sustaining 
objections to questions asked defend- 
ant, where it was not shown what 
the answers would have been, was not 
erroneous, under Civ. Code § 397. 
Hotsapillar v. Superior Motor Co., 215 
PAV saikcan 0 72 0. 

21. U.S.—Buckstaff v. Russell, 14 
S.Ct. 448, 151 U.S. 626, 38 L.Ed. 292; 
Stanley v. Beckham, 153 F. 152, 82 
CICTAT 304. 

Cal.—Cripe v. Cripe, 148 P. 520, 170 
Cak 791. 

D.C.—Stafford v. American Securi- 
ty & TrustyCo..60PApp: DIiCL380) 55.8. 
(2d) 542; U. S. v. Chichester Chemi- 
ealsCo:)54 App. D:C. 370) 1298 FB: $29; 
cine v. Davis, 54 App.D.C. 239, 296 F. 

Ill.—Hartnett v. Boston Store of 
Chicago, pn LOGs Nar Sei mcoo LiLees ol 
L.R.A.1915C 460 [aff 185 IN.App. 332, 
and cit Cyc]; Harris v. Schlink, 200 
Il.App. 202 [cit Cyc]. 


Iowa.—Mitchell v. Harcourt, 17 N. 
W. 581, 62 Iowa 349. 
' Md.—Calvert County v. Gantt, 28 


A. 101, 78 Md. 286, 29 A. 610. 
Mass.—Robinson vy. Old Colony Ry., 
76 N.E. 190, 189 Mass. 594. 


Mont.—Herzig v. Sandberg, 172 P. 
132, 54 Mont. 538. 
Vt.—Londonderry v. Fryor, 79 A. 


46, 84 Vt. 294. 

“If the question is in proper form 
and clearly admits of an answer rele- 
vant to the issues and favorable to 
the party on whose side the witness 
is called, it will be error to exclude 
it. Of course, the court, in its discre- 
tion, or on motion, may require the 
party, in whose behalf the question 
is put, to state the facts proposed to 
be proved by the answer. But if that 
be not done, the rejection of the an- 
swer will be deemed error or not, ac- 
cording as the question, upon its face, 
if proper in form, may or may not 
clearly admit of an answer favorable 
to the party in whose behalf it is 
propounded.” Buckstaff v. Russell, 
14 S.Ct. 448, 151 U.S. 626, 637, 38 L. 
Ed. 292 [quot Harris v. Brown, 187 
Ke. 65. 209) (C:C2A5, 60; 615 Stanley. 
Beckham, 153 F. 152, 82 C.C.A. 304; 
U. S. v. Chichester Chemical Co., 54 
App.D.C. 370, 298 F. 829, 831]. 

[a] Memorandum.—A memoran- 
dum should have been admitted to 
corroborate testimony, although when 
it was tendered counsel failed to state 
in explicit terms what he proposed 
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[§ 144] (5) Showing Grounds or Purpose of Ad- 


General. An offer of proof is nec- 


essary where the question, excluded on objection, 
does not. suggest the grounds?® or the purpose for 
which it is asked.?° 
need not be stated in an offer where it is apparent.** 
A party, it has been held, is not commonly required 
without request by the court to state in advance the 
purpose for which evidence is offered.?* 


The purpose of the testimony 


The trial] 
to know all the grounds of admis- 


to prove by it, it appearing from a 
colloquy between counsel for both 
parties and the court in reference to 
its admissibility, and from testimony 
of the witness who had made the 
memorandum, that the court and 
counsel must have known what entry 
in the book was offered in evidence, 
and what were its contents. Athens 
Mfg. Co. v. Malcolm, 68 S.E. 329, 134 
Ga. 600. 

22. Competency of witnesses see 
Witnesses [40 Cye 2135 et seq.]. 

23. Pischel v. Marceline Coal & 
Mining Co., (Mo.) 221 S.W. 74; Kisch- 
man v. Scott,.65 S.W. 1031, 166 Mo. 
214; Reynolds v. Reynolds, 45 Mo. 
App. 622; Reap v. Dougher, 103 A. 
1014, 261 Pa. 23; Krumrine v. Gren- 
oble, 30 A. 824, 165 Pa. 98; Hoffman 
v. Joachim, 56 N.W. 636, 86 Wis. 188: 
Blabon v. Gilchrist, 29 N.W. 220, 67 
Wis. 38; Mechelke v. Bremer, 17 N.W. 
682, 59° Wis. | 57. 

24 jQPischel v. Marceline Coal & 
Mining Co., (Mo.) 221 S.W. 74. ‘ 

25. Booth Bros. & Hurricane Is- 
land Granite Co. v. Smith, 97 A. 826, 
115 Me. 89; Conrow vy. Conrow, 16 A. 
522, 1 Mon. (Pa.) 140, 24 Wkly.N-C. 
339; Read & Davis v. Reynolds, 112 
A. (359,95 Wits, 45: 

’ 26. Ala.—Norton-Crossing Co. v. 
Martin, 81 So. 71, 202 Ala. 569. 

Cal.—Howard v. Howard, 66 P. 367, 
134 Cal. 346; Baum y. Roper, 64 P. 
USS 2 Cale Ae. 

Colo.—John V. Farwell Co. v. Me- 
Graw, 59 P. 231, 18 Golo.App. 467. 

Fla.—Langston v. National China 
Co., 49 So. 155, 57 Fla. 92; McLean v. 
Spratt, 20 Fla. 515. 

Ill.—Reavely v. Harris, 88 N.E. 238, 
239 Til. 526. 

Iowa.—Malloy v. Stoddard Const. 
Cos & LET. ENEW 56110, S38) Towa Sisal: 
Swanson y. Allen, 79 N.W. 132, 108 
Iowa 419; Votaw v. Diehl, 13 N.W. 
757, 18 N.W. 305, 62 Iowa 676. 

Mass.—Powers v. Boston, ete., R. 
Co., 56 N.E. 710, 175 Mass. 466. 

Minn.—Holman y. Kemp, 73 
186, 70 Minn. 422. 

N.Y.—Matter of Bateman, 40 N.H. 
10, 145 N.Y. 628; Slocovich v. Orient 
Mut. Ins. Co.;'14 NB." 8.02," 108 Ney. 
56; Yates v. New York Cent., etc, 
R. Co., 67 N.Y. 100; Seidenspinner y. 
Metropolitan L. Ins. Co., 74 N.Y.S. 
1108, 70 App.Div. 476. [rev on other 
erounds 67) NI 123, 175 N. Ya 95d. 

N.D.—Engstrom y. Nelson, 171 N. 
W. 90, 41 N.D. 530. 

Pa.—Campbell v. Wells Bros. Co., 
100 A. 1050, 256 Pa. 446; Gallagher vy. 
Hurwitz, 66 Pa.Super. 69; Lieb v. 
Painter, 42 Pa.Super. 399; Jeannette 
eosiie Works y. Schall, 13 Pa.Super. 

S.C.—Allen v. Cooley, 30 S.B. 721 
By es ella 

Vt.—Livingstone Mfg. Co. v. Rizzi 
Bros., 85 A. 912, 86 Vt. 419; La Flam 
v. Missisquoi Pulp Co., 52 A. 526, 74 
Wit Ala 

Evidence inadmissible for particu- 
lar purpose see infra §§ 151-154. 

27. Albertini v. Linden, 115 P. 31, 
43 Mont. 126; Myers v. Kingston 
Coal Co., 17 A. 891, 126 Pa. 582 [error 
dism 12 S.Ct. 985, 145 U:S: 648, 36 LL. 
Ed. 852]; Bancroft v. Cota, 98 A. 915, 
90 Vt. 358. 

28. Drew v.. Drew, 144 N.B. 763, 
250 Mass. 41; Dunman vy. J. C. Mur- 
phey & Co. 107 ‘SoWi 70; 948 )Tex/Giv. 
App. 539. 


N.W. 


r 
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sibility in order that it may rule advisedly,?® and 
is not required to cast about for reasons for which 


the evideneée is offered.*° 


[§ 145] (b) Showing Relevancy, Competency, or 
An offer of proof is necessary where 


Materiality.*} 


TRIAL 


be shown.?® 


the question does not indicate whether the answer 


29. Booth Bros. & Hurricane Is- 
land Granite Co. v. Smith, 97 A. 826, 
115 Me. 89. 

30. Hatcher v. Lammons, 112 So. 
120, 215 Ala. 548. 

31. Relevancy, competency, and 
materiality of evidence in general see 
Evidence §§ 89-162. 

Province of court see infra §§ 316, 
523. 

32. Ala.—Birmingham Ry., Light 
& Power Co. v. Selhorst, 51 So. 568, 
165 Ala. 475; Supreme Lodge Knights 
and Ladies of Honor v. Baker, 50 So. 
958, 163 Ala. 518; Brent v. Baldwin, 
49 So. 343, 160 Ala. 635; Boland v. 
Louisville, “etc., Eee Os, 18 So. 99, 106 
Ala. 641; Burton v. Phillips, 57 So. 
152, 4 Ala. App. 225. 

Cal.—Royal Ins. Co. of Liverpool, 
England v. Caledonian Ins. Co. of 
Edinburgh, Scotland, 187 P. 748, 182 
@al. 219%) ‘Lowe *v. Penn; 287)-P. 509, 
105 Cal.App. 366; Dougherty v. El- 
line son, 275! “e. -450;—91) CallApps ois 
Merz v. Poole, 254 P. 914, 82 Cal.App. 
12; Brown v. Lemon Cove Ditch Co., 
171 P. 705, 36 Cal.App. 94; Farnum 
v. Kern Valley Bank, 107 P. 568, 12 
Cal.App. 426. 

Colo.——Baldwin  v. Central 
Bank, 67 P. 179, 17 Colo.App. 7. 

Dak.—Cheatham v. Wilber, 46 N. 
W. 580, 1 Dak. 335. 

Fla.—Romano v. Palazzo, 91 So. 
115, 838 Fla. 243; Berger v. E. Berger 
& Co., 80 So. 296, 76 Fla. 503. 

Ga.—Bourquin v. Bourquin, 107 S. 
B76 Lol Gae57 5: 

Til.— Bradley v. Western Casket & 
Undertaking Co., 185 IllApp. 875; 
Smith v. Young, 179 Ill.App. 364; 
Jvames ™ Hair Co: v. Manly.102) T11- 
App. 570. 

Ind.-—Sullivan County v. Arnett, 19 
N.B. 299, 116 Ind. 438. 

towa.—State v. Cordaro, 233 N.W. 
51, 211 Iowa 224; Bean vy. Bickley, 
174 N.W. 675, 187 Iowa 689. 

Kan.—Work v. Work, 136 P. 236, 


Say. 


90 Kan. 683; Harper v. Harper, 113 
P. 300, 83 Kan. 761; Wicks v. Smith, 
18 Kan. 508. 

Ky.—Mosley v. Morgan, 133 S.W. 
226, 141 Ky. 557. 

Md.—Herrman y. Combs, 85 A. 


1044, 119 Md. 41. 
Mass.—Matthys v. Hornblower, 112 
N.E. 646, 224 Mass. 248; Leland v. 


Converse, 63 N.E. 939, 181 Mass. 487. 

Rho ran nee v. Norton, 4 Mich. 
286. 

Minn.—Peterson vy. Chicago, B. & 
Ones 0: 0547 NW. 093.) 1380 Minn: 
266; Hansen v. Hansen, 148 N.W. 457, 
126 Minn. 426, L.R.A.1915A 104; Ar- 
gall v. Sutor, 131 N.W. 466, 114 Minn. 
371; Nichols, etc., Co. v. Wiedemann, 
75 N.W. 208, 76 N.W. 41, 72 Minn. 344; 
Warner v. Fischbach, 13 N.W. 47, 
29 Minn. 262. 

Mo.—Wainwright v. Westborough 
Country Club, (App.) 45 S.W.(2d) 
86; Loker v. Southwestern Missouri 
Hlectric R. Co., 68 S.W. 373, 94 Mo. 
App. 481. 

Neb.—Bergfield v. Bergfield, 
W. 12; Davis v. Getchell, 
776, 32 Neb. 792. 

Nev.—Kline v. 
HSo, 40 INV.) Loo: 
N.Y.—Pratt v. Strong, 3 Abb.Dec. 
620, 3 Keyes 53, 33 How.Pr. 287; Erd- 
man v. Upham, 75 N.Y.S. 241, 70 App. 
Div. 315; Blum v. Langfeld, 56 N.Y.S. 
298, 3% App-Div. 590; ‘Amson) ~v; 
Schultze, 44 Ftun 629, 9 N.Y.St. 308; 
Jaeckel v. David, 69 N.Y.S. 998, 34 
Mise. 791; A. B. Cleveland Co. v. A. 
C. Nellis Co., 18 N.Y.S. 448. 

Okl.—Moore v. School Dist. No. 
Stephens County, 221 P. 51, 
0 ; 


245 N. 
49 N.W, 


Vansickle, 217 P. 


23, 
94 Okl. 


Or.—Wallace v. Portland Ry., Light 


& Power Co., 170 P. 283, 88 Or. 219; 
Vuilleumier v. Oregon Water Power 
Sanyo el OS uPelOoums >: Orasaos 

Pa.—Rubinsky v. Kosh, 151 A. 676, 
301 Pa. 35; Williams v. Williams, 34 
Paradies 

rena v. VonStorch, 23 A. 39, 
asp d S<pa 


SiC: Se & Mechanics’ Bank 
of Florence v. Whitehead, 89 S.E. 657, 
105 S.C. 100. 

S.D.—Arneson v. Nerger, 147 N.W. 
982, 34 S.D. 201; Hanson v. Red Rock 
DD OO NAVEL Onn ins Dan olds 

Va.—Washington & O. D. Ry. v. 
Warner, 97 S.E. 799, 124 Va. 452. 

Wash.—Merrill v. John B. Stevens 
& Co; 112 P. 353, 61 Wash. 28, Ann: 
Cas.1912B 1011. 

Wis.—Atkinson vy. Goodrich Transp. 
Co., 31 N.W. 164, 69 Wis. 5. 

{a] Rule applies to series of ques- 
tions.—Daley v. People’s Bldg., 
Assoc., 52 N.E. 1090, 172 Mass. 533. 

33. U.S.—Morgan v. United eine 
1690 BY. 1242 1940 (CICA 5183) UE 
Gilbert, 25 E.Cas.No, 15, 204, 2 Sua 
19; Meyer & Lange v. U. S., 12 Cust. 
App. 15 [cit Cye]. 

Ala.—Sovereign Camp, W. O. W. v. 
Graham, 107 So. 98, 214 Ala. 239; B. 
F. Kay & Son vy. Alabama Cotton & 
Grain Co., 100 So. 863, 211 Ala. 454; 
Davis v. Smitherman, 96 So. 208, 209 
Ala. 244; Bean v. Stephens, 94 So. 
173, 208 Ala. 197; Brown v. Yielding, 
90 So. 499, 206 Ala. 504; Rodgers v. 
Ricketts, 85 So. 486, 204 Ala. 184; 
Georgia Cotton Co. v. Lee, 72 So. 158, 
196 Ala. 599; Birmingham Bottling 
Co. v. Morris, 69 So. 85, 193 Ala. 627; 
Napier v. Elliott, 58 So. 435, 177 Ala. 
113; Weller & Co. v. Camp, 52 So. 
929, 169 Ala. 275, 28 L.R.A.N.S. 1106; 
Birmingham Ry., Light & Power Co. 
v. Selhorst, 51 So. 568, 165 Ala. 475; 
Supreme Lodge Knights and Ladies 
of Honor y. Baker, 50 So. 958, 163 Ala. 
518; Ashley’s Adm’r v. Robinson, 29 
Ala, 112, 65 Am.D. 387; Bilberry’s 
Adm’r v. Mobley, 21 Ala. 277; Abney 
v. Kingsland, 10 Ala. 355, 44 Am.D. 
491; Innerarrity v. Byrne, 8 Port. 
176; Burton y. Phillips, 57 So. 152, 4 
Ala.App. 225; Jones v. Journey, 56 
So. 850, 2 Ala.App. 488. 

Byington, 12 


Cal.—MecGarrity v. 
Cal. 426; Lowe v. Penn, 287 P. 509, 
105 Cal.App. 366; Vallejo & N. R. Co. 
v. Home Savings Bank, 140 P. 974, 24 
Cal.App. 166. 

Colo.—Byers v. Tritch, 55 PR: 622) 
12 Colo.App. 377. 

Fla.—Vaughan’s Seed Store v. 
Stringfellow, 48 So. 410, 56 Fla. 708. 

Ga.—Greer v. Caldwell, 14 Ga. 207, 
58 Am.D. 553. 
Su Yar ii vy. Haussen, 51 Ill.App. 

ark Const. Co., 


131 N.B. 921, 132 N.B. 678, 191 Ind: 
354; Sullivan County y. Arnett, LOIN: 
E. 399, 116 Ind. 438; Grover, etc., 
Sewing Mach. Co. v. Newby, 58 Ind. 
570; Cones vy. Binford, 54 Ind. 516; 
Cohen vy. Reichman, 102 N.E. 284, 55 


Ind.App. 164; Hubbard v. Ranje, 98 
N.E. 314, 52 Ind.App. 611; Water- 
bury v. Miller, 41 N.E. 383, 13 Ind. 
App. 197. 

Iowa.—Haney-Campbell Co. Vv. 
Preston Creamery Assoc., 93 N.W. 


297, 119 Towa 188; Kuhn v. Gustaf- 
son, 35 N.W. 660, 73 Iowa 633. 
Kan.—Harper v. Harper, 113 P. 300, 
83 Kan. 761. 
La.—Pasquier’s Succession, 12 La. 
v. Swan, 32 Md. 355; 


Ann, 758. 

Md.—Baker 
Wellersburg, ete., Plank Road Co. v. 
Bruce, 6 Md. 457; Stewart v. Sped- 
den, 5 Mad. 433. 


ete., | 


[§§ 144-145 


would be material®? or relevant,*?* or competent.** 
Either by question or offer of proof, materiality must 
An offer of proof, however, 
necessary when the condition of the record and the 
form of the question itself show that the testimony 


is not 


Mass.—Hathaway v. Tinkham, 19 
N.E. 18, 148 Mass. 85. 

Mich.—Westerhouse v. De Witt, 
183 N.W. 711, 215 Mich. 295. 

Minn.—Tillman _v. International 
Harvester Co., 101 N.W. 71, 93 Minn. 


197; Scofield v. Walrath, 28 N.W. 
926, 35 Minn. 356; McAlpine v. Foley, 
25 N.W. 452, 34 Minn. 251; Norris v. 


Clark, 24 N.W. 128, 33 Minn. 476. 
Mo.—Wright v. Westborough Coun- 


try Club, (App.) 45 S.W.(2d) 86. 
Neb.—In re Johnson’s Estate, 161 
N.W. 429, 100 Neb. 791; Metzger v: 


Royal Neighbors of America, 124 N. 
W. 913, 86 Neb. 61; Spirk v. Chicago, 
ebG,, Re COnaas N.W. 272, 57 Neb. 565. 

N.Y.—Brown v. Raritan Chemical 
Works, 177 N.Y.S. 309, 188 App.Div. 
578; Flagg Ma mE isk, 87 N.Y.S. 530, 
93 App.Div. 169 [aff 72 N.H. 1141, 179 
N.Y. 590]; Fairchild & Bacon v. Case, 
24 Wend. 381; VanBuren v. Wells, 19 
Wend. 203. 

N.C.—Whitmire vy. Heath, 71 -S.E. 
$13,, 155. NC» 304 

Okl.—Moore v. School Dist. No. 23, 
Stephens County, 221 P. 51, 94 Okl. 
133. 

Pa.—Llewellyn v. Duquesne Light 
Co., 106~A. 530, 273 Pa. 17;. German- 
town Dairy Co. v. McCallum, 72 A. 
885, 223 Pa. 554; Piper v. White, 56 
Pa. 90; Lehigh Valley R. Co. v. Man- 
sel, 67 Pa.Super. 149; Kershner -v. 
Kemmerling, 24 Pa.Super. 181. 

Tex.—Walker v. Kellar, (Civ.App.) 
218 Siw. 792. 

Vt.—McKinstry v. Collins, 56 A. 
985, 76 Vt. 221; Fuller v. Valiquette, 
41 WAL SU 9sA-TONVit.  o02e 

Va.—Baltimore, C. & A. Ry. Co. v. 
Hudgins, 781. S.B. 481.416 Va. 27. 

Wash.—Starck v. Washington Un- 
se Coal | Cop Whl2> PP. 2353161). Wash. 

Wis.—Manufacturers’ & Merchants’ 
Inspection Bureau v. Everwear Ho- 
siery Co., 1388 N.W. 624, 152 Wis. 73, 
42 L.R.A.N.S. 847, Ann.Cas.1914C 449; 
Defrance v. Hazen, 1 Chandl. 195, 2 
Pinn. 228. 

“Tf the evidence, when offered, does 
not appear relevant to the issues, the 
one offering the testimony should ei- 
ther introduce such evidence as will 
show its relevancy, or by statement 
satisfactory to the trial court show 
that the offersd testimony will be 
connected by other proof, so as to 
make it relevant and competent.” 
Cohen y. te cee 102 N.E. 284, 287, 
55 Ind.App. 164 

[a] Where evidence is proper by 
reason of extrinsic facts, attention 
must be called to these facts. Fitz- 
gerald v. Barker, 10 S.W. 45, 96 Mo. 
661, 9 tAm’SiR. 3875. 

34. Cal.—British Columbia Bank 
v. Krese, 470 Po (sen Lee Calieg: 

Colo.—Chicago, R. 1. &' P. Ry. Co. 
NR 121 P. 769, 21 Colo.App. 

Fla.—Atlantiec Coast Line R. Co. v 
Shouse, 91 So. 90, 83 Fla. 156. 

Ill—Alton y. Hartford F. Ins: (Con 
G2 “D1 28218. 

Ind.—Sullivan County v. Arnett, 19 
N.E. 299, 116 Ind. 438. 

Mich.—Detroit Safe Co. v. Myer, 
158 N.W. 860, 192 Mich. 215; Chase v. 


eh Gen 97 N.W. 404, 135 Mich. 
aA 

Minn.—Argall v. Sutor, 131 N.W. 
466, 114 Minn. 371; Rhodes v. Pray, 


32 N.W. 86, 36 Minn. 392. 

N.Y.—Crosby v. Hotaling, 2 N.E. 
39, 99 N.Y. 661; Edington v. Mutual 
Prison 67 N.Y. 185 (att 5: Eames 
Peer v. Greene, 51 Etun 161,53: Neyes. 
6 

35. Mathews v. Chicago & N. 
Ry. Co., 202 N.W. 


Ww. 
896, 162 Minn. 313. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


BN 
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is material,*® relevant,?* and competent.*8 

Where evidence 
is Inadmissible when offered and excluded, but there- 
after becomes admissible, it must. be reoffered,?® un- 
less the court indicates that a second offer would 
be useless.*° An offer should also be renewed where, 
at the court’s suggestion*? or ruling, 
Wks the court 
rejects evidence temporarily or withholds a deci- 
sion as to its admissibility, the party desiring to 
introduce the evidence should renew his offer,4? or 
call the court’s attention to the fact that a definite 
In considering the propriety 
of a refusal to permit counsel to make a formal of- 
fer of testimony, because a similar offer had already 
been made and ruled, much must be left to the sound 


[§ 146] (6) Renewal of Offer. 


to be introduced later in the trial. 


decision is desired.*4 


diseretion of the judge.*® 


[§ 147] c. Time for Making. While in some ju- 


TRIAL 


2 evidence is 


eient.*° 
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until the court has sustained an objection to a ques- 
tion asked,*® in other jurisdictions the court must 
be informed before making its ruling what answers 
are expected to be elicited from the witness,** and 
unless the offer is then made a party may not com- 
plain of the exclusion of the evidence as error.*® 

[§ 148] d. Form, Requisites, 
(1) In General. 
An offer of proof may be sufficient where 
a party makes two separate offers each of which 
in itself is insufficient, if, when taken together, they 
are sufficient and it is apparent that the party in- 
tended that they be so taken.®° 
matter is read to the court and not to the jury,°? 
it indicates that an offer of proof is intended.°? 
An offer to show a fact by a witness who has ye- 


and Sufficiency— 
An offer of proof must be suffi- 


Where rejected 


peatedly stated that he could not prove it is use- 


less.°3 


risdietions the offer of proof should not be made 


36. Ill.—Hartnett v. Boston Store 
of Chicago, 106 N.E. 837, 265 Ill. 331, 
L.R.A.1915C 460 [aff 185 Ill.App. 332, 
and -cit Cyc]. 

Iowa.—Mitchell v. Harcourt, 17 N. 
W. 581, 62 Iowa 349. 


Minn.—Linderoth v. Kieffer, 203 N. 
W. 415, 162 Minn. 440. 

N.Y.—In re Potter, 55 N.BE. 387, 161 
N.Y. 84. 

S.D.—Hauff & Stormo v. South 
Dakota Cent. Ry. Co., 147 N.W. 986, 
34-8.D. 183. 

37. Himrod v. Ft. Pitt Mining 


&) Milling. Cos. 202, Fe 724, 121 C.cy 
AIERG6es yHarrisiwv. “Brown:_187. -k.--6, 
109 C.C.A. 60; Huntsville Knitting 


Miils Co. v., Butner, 69 So. 960, 194 
Ala. 317; Birmingham Ry., Light & 
Power Co. v. Barrett, 60 So. 262, 179 


Ala. 274; Birmingham Ry., Light & 
Power Co. v. Girod, 51 So. 242, 164 
Alia. 10, 137 Am.S.R. 17; Linderoth 
v. Kieffer, 203 N.W. 415, 162 Minn. 
440; In re Johnson’s Estate, 161 N. 
W. 429, 100 Neb. 791. 

28. In re Johnson’s Estate, supra 
Gunn vy. Ohio River R. Co., 14 S.E. 
465, 36 W.Va. 165, 32 Am.S.R. 842, 16 
S-E. 628, 37 W.Va. 421. 

39. Ark.—Jones v. Railway, 13 
S.We 416, 53 Ark, 27, 22 Am.S.R. 1°75; 
Main v. Gordon, 12 Ark. 651. 

Cal.—Cadwallader v. Martin, 257 P. 
538, 83 Cal.App. 666; Mitchell v. Ex- 
celsior Water & Mining Co., 182 P. 
326, 41 Cal.App. 240 

Colo.—Tritch v. Perry, LO SMP 98/1, 
48 Colo. 339. 

Il).—International Text-Book Co. 
v. Mackhorn, 158 Ill.App. 543. 

Me.—Melcher v. Merryman, 41 Me. 
601. 

Mass.—Smith v. Plant, 103 N.E. 58, 
216 Mass, 91. 

Minn.—Shepard v. Alden, 201 N.W. 
537, 161 Minn. 135, 39 A.L.R. 1094. 

Mo.—Enyeart v. Peterson, 170 S.W. 
458, 184 Mo.App. 519. 

Wis.—Campbell v. Germania Fire 
Ins. Co. of New York, 158 N.W. 63, 
163 Wis. 329. 

40. Mebius, etc., Co. v. Mills, 88 P. 
917, 150 Cal. 229; Lichtenstein Mil- 
linery Co. v. Peck, 110 N.Y.S. 410, 59 
Mise. 193. 

[a] Thus, where the court refuses 
to admit in evidence a contract upon 
which plaintiff sued, treating it as 
void, and, in granting plaintiff leave 
to amend its petition, declares that 
no change in pleading could affect the 
court’s construction of the contract, 
plaintiff's submission of the case to 
the jury without renewing his offer 
to introduce the contract after the 
amendment of its complaint does not 
preclude it from basing error on the 
exclusion. Mebius, ete., Co. v. Mills, 
83. 2, 91,5150 "Cal, | 229) 

41. McKissick Cattle Co. v. Ander- 
son, 217 P. 779, 62 Cal.App. 558; Wills 
v. Sullivan, 242 S.W. 180, 211 Mo. App. 
318. 

42. Kushler v. Weber, 171 N.W. 
365, 205 Mich. 400. 


43. Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 34; Penn- 
sylvania Fire Ins. Co. v. Ann Arbor 
R. Co., 151 N.W. 578, 184 Mich. 375; 
Campbell vy. Germania Fire Ins. Co. 
of New York, 158 N.W. 63, 163 Wis. 
329; McDonald v. Mulkey, 231 P. 662, 
32 Wyo. 144. 

44. Hotchkiss v. Bon Air Coal & 
Iron Co., 78. A. 1108, 108 Me. 34. 

45. Sprague v. Reilly, 34 Pa.Super. 
332, 336 (where it was said: “It is 
not only his right, but his duty, to pre- 
vent waste of the public time and 
the incumbrance of the public rec- 
ords by useless repetitions of what 
has been once fairly done’’). 

46. Harman v. Indian Grave 
age Dist., 217 Ill.App. 502. 

47. Standish v. Bridgewater, 65 N. 
BH. 189, 159 Ind. 386; Hoover v. Patton, 
64 N.E. 10, 158 Ind. 524; Board of 
Com’rs v. Gibson, 63 N.E. 982, 158 Ind. 
471; Brown v. Cox, 63 N.E. 568, 158 
Inds, 364 sPittsburehsC. Ci. &/ St. du. 
Ry. Co., v..) Machier;, 63) iN.) 210, 158 
ind159s -Pitisbure, vete:.  RiatCo. 
Martin, 61 N.E. 229, 157 Ind. 216; Me- 
naugh vy. Bedford Belt R. Co., 60 N.E. 
694, 157 Ind. 20; State v. Cox, 58 N.E. 
849, 155 Ind. 593; Wilson v. Carrico, 
58 N.E. 847, 155 Ind. 570; Gunder v. 
Tibbitts, 55 N.E. 762, 153 Ind. 591; Na- 
tional Fire Ins. Co. v. Crooker, 151 N 
BK. 734, 84 Ind.App. 643; Leventhal v. 
Crampton, 95 N.E. 547, 48 Ind.App. 92; 
Moss Tie Co. v. Huff, 70 N.E. 86, 32 
Ind.App. 466; Farmers’ Mut. Fire Ins. 
Co. v. Yetter, 65 N.E. 762, 30 Ind.App. 
187; Chicago, L..& EH. Ry. Cov. Linn, 
(Ind.App.) 65 N.E. 552 [overr Breed- 
love v. Breedlove, 61 N.E. 797, 27 Ind. 
App. 560]; Hart v. Miller, 64 N.E. 239, 
29 Ind.App. 222; Famous Mfg. Co. v. 
Harmon, 62 N.E. 306, 28 Ind.App. 117; 
Chicago, etc., Coal R. Co. v. De Baum, 
28 N.E. 447, 2 Ind.App. 281. 

[a] Competency of witness.—The 
rule applies where the objection is to 
the competency of the witness to an- 
swer the particular question as it is 
to the admissibility of the evidence. 
Toner v: Wagner, 63 N.E. 859, 158 Ind. 
447 

[b] “Proper practice is to pro- 
pound the question to the witness on 
the stand, and, if objection to the 
question is made, to state to the court 
what the examiner proposes to prove 
by the witness’ answer to the ques- 
tion, and then, if the objection is sus- 
tained, to reserve an exception to the 
ruling on the question.” Gunder vy. 
Tibbitts, 55 NE. 762) 168, 153) sim. 


Drain- 


-591 [quot Hoover v. Patton, 64 N.E. 


524; National Fire 


Ld IN Ee V8ie. 8735, 
48. See Appeal 736 
text and note 56. 
49. Cal—Brumhall y. Sutherland, 
293 P. 67/2, 00) Sal App. 10; 
Fla.—Vaughan’s Seed Store vy. 
Stringfellow, 48 So. 410, 56 Fla. 708. 
Ga.—Holland v. Williams, 55 S.B. 
1023, 126 Ga. 617. 


IOs, AOR eayee Perel: 
Ins. Co. v. Crooker, 
84 Ind.App. 6438]. 

and BPrror § 


An offer of proof must be certain,®* intel- 


Ill.—Buckley v. Robertson, 186 Ill. 
App. 603. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Dobbs, 126 N.E. 869, 129 N.E. 484, 74 
Ind.App. 685. 

Minn.—Grimestad v. Lofgren, 117 
N.W. 515, 105 Minn. 286, 127 Am.S.R. 
566, 17 L.R.A.N.S. 990. 

Mont.—Swords v. Occident Elevator 
Coy, 232) Pa 1895 72 Monta Ls: 

Neb.—Olmsted v. Noll, 117 N.W. 
102. 82 Neb. 147: Green v. Tierney, 
87 N.W. 331, 62 Neb. 561. 

N.H.—Tagegart v. Town of Jaffrey, 
76 AL 123, 75 N.H. 473, 28 i. ReACN-S: 


1050, 139 Am.S.R. 729. 

N.J.—Archer v. Morris, 137 A. 842, 
5 N.J.Mise. 654. 

Or.—Moll v. Roth Co., 152 P. 235, 
[7 Or. 593; -Yreland. v.- Ward, 93 P: 
932. 51 Or /102: Baines v., Coos: Bay 
Naw. CO:, 89) Pid Gly FOP OL hoe 

Pa.—Schlichtkrull v. Mellon-Pol- 
lock Oil Co., 152 A. 829, 301 Pat 553; 


Commercial Car Co. v. W. H. Murphy 
& Sons, 118 A. 641, 275 Pa. 105; Walk- 
er v. Brown, 64 Pa.Super.- 159; Kay v. 
Haupt, 63 Pa.Super. 16. 

S.D.—Phelan v. Neary, 117 N.W. 
142, 22 S.D. 265. 

Wash.—Olmstead vy. Downie, 248 P. 
385, 140 Wash. 129. 

{a] Implied offer.—Where defend- 
ant, sued for logging, filed a plea in- 
recoupment based on fraudulent mill 
scale submitted by plaintiff and ad- 
mission of liability, an offer by de- 
fendant to show many calls at plain- 
tiff's office implied an offer to show 
conversations relating to a_ settle- 
ment, and hence it could not be said 
as a matter of law that, if such evi- 
dence in all its details had been intro- 
duced, some legitimate inference fa- 
vorable to defendant might not have 
been drawn. Cavanaugh & McCaff- 
ige v. Barnard, 142 A. 700, 83 N.H. 
370. 

[b] Proof of custom.—In an ac- 
tion by the owner of logs against a 
tug Owner, who had contracted to fur- 
nish a tug and boom sticks to tow the 
logs toa ‘mill, for loss of logs by fail- 
ure to furnish boom sticks sufficient 
in number and quality, an offer by 
the tug owner to prove a “custom in 
the community known among the 
raftsmen, tugmen, and those “doing 
business ‘with them,” was a sufficient 
offer to show a custom known to both 
parties. Karwick v. Pickands, 137 N. 
W. 219, 171 Mich. 463. 

50. Desmond v. Faweett, 115 N.E. 
280, 226 Mass. 100, L.R.A.1917D 408. 

51. Presence of jury during offer 
see infra § 156. 

52. Parks v. Marshall, 14 S.W.(2da) 
590, 322 Mo. 218, 62 A.I.R. 835. 


53. Nevins v. Scace, 199 P. 305, 
116 Wash. 21/5. 
54. U.S.—Johnson v. Merry Mt. 


Granite Co., 53) KF. 569. 
ala Set es v. Henry, 31 Ala. 53. 
ve C.—Riddle vy. Gibson, 29 App.D.C. 


Neb.—Pike v. Hauptman, 119 N.W. 
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ligible,®®> and must definitely state the facts sought 
to be proved,*® either by reference to the evidence 
proposed to be offered or to the facts to be proved.°* 
The offer must embrace but one proposition®® and 
must show that its admission, if responsive, would 
have affected the final disposition of the case.’ 


231, 83 Neb. 172. ; 
Pa.—Morgan v. Browne, 71 Pa. 130. 
Tex.—Etter v. Dugan, 1 Tex.Unrep. 


Casino. 
Wis.—Wood v. Washington, 115 N. 
Wa slow 2385 eWas.) 2997) Driscoll \v. 


Damp, 16 Wis. 106. 

55. Southern Cotton Oil Co. v. Har- 
ris, 57 So. 854, 175 Ala. 323. é 

56. Fla.—lLangston v. National 
China Co., 49 So. 155, 57 Fla. 92: 

Ill.— Reavely v. Harris, 88 N.E. 238, 
239 Ill. 526; Pronskevitch v. Chicago, 
ete, Ra CoO.; 83) NoHo 545, 23:2) DM 136; 
Court of Honor v. Dinger, 123 Ill.App. 
406 [afi 77 NK. 557, 221 Tl). 1764. 

Ind.—Smith v. Gorham, 21 N.E. 
1096, 119 Ind. 436. 

Iowa.—Kilburn v. Mullen, 22 Iowa 
498. 

Ky.—Davis v. Britt, 255 S.W. 68, 290 


Ky. 413; Fennell v. Frisch’s Adm’r, 
234 S.W. 198, 192 Ky. 535; Louisville, 
ete., R. Co. v. Williamson, 96 S.W. 


TS OO yeten 1165. 
Md.—Bauernschmidt v. Maryland 
Ins. Co., 43 A. 790, 89 Md. 507. 
Mass.—Goyette v. Keenan, 82 N.E. 
427, 196 Mass. 416. 
Mich.—Horowitz v. Blay, 160 N.W. 
438, 198 Mich. 493; Reynolds v. Con- 
tinental Ins. Co., 36 Mich. 131. ‘ 
Mo.—City of Kirkwood v. Cronin, 
168 S.W. 674, 259 Mo. 207; Smart v. 
Kansas City, 105 S.W. 709, 208 Mo. 


NGQF lic oe AN Saki) 45 a har MRC AUNGS. 
Doo Lolth. Casn UOSZ  Selpenter ve 
Matcher, 1020S. W. 962, 205" Mol (83); 


Linstroth v. Peper, 218 S.W. 431, 203 
Mo.App. 278; Steddings v. Dobbins, 
171 S.W. 979, 185 Mo.App. 43. 

Mont.—Palmer vy. McMaster, 25 P. 
1056, 10 Mont. 390. 

N.C.—Bernhardt v. Dutton, 59 S.E. 
God, JAG UN: Cs 2065) Hicks vy. Hicks) 55 
Sete HOG, 42 INC eles Bland wv: 
O’Hagan, 64 N.C. 471. 

N.D.—Dalen y. Coddington, 167 N. 
W. 334, 29 N.D. 321. 

Ohio,—Crew v. Pennsylvania R. Co., 
153 N.E. 95, 21 OhioApp. 148. 

Or.—Prestbye v. Kliphardt, 231 P. 
187, 113 Or. 59; Booth-Kelly Lumber 
Co. v. Williams, 188 P. 213, 95 Or. 476; 
Baines v. Coos Bay Navy. Co., 89 P. 
Bde AES) Ovi Se 


Pa.—Kelly v. Kelly, 51 Pa.Super. 


GOs Ohristic v. Pittisburs, HW: BB. & 
N: C. Ry. Co., 51 Pa Super: 33; Lytle 
v. Rupert, 44 Pa.Super. 493; Kittan- 


ning Borough v. Garrett’s Run Gas 
Co.; 35 PaiSuper. 167; Hentzler v. 
Weniger, 32 Pa.Super. 164; Tague v. 
Westinghouse Hlectric, ete, Co., 30 

Pittsb.Leg.J.N.S. 67. 
Tenn.—Carlton y. State, 8 Heisk. 
16/22 2Ar 


16. 

Vt.—Massari v. Bolognani, 

364; McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 L.R.A.N.S. 689; Willard 
Vv. Pike, 9 A. 907, 59 Vt. 202. 

Wash.—Nason Wie Northwestern 
Milling, etce., Co., 49 P. 285, 17 Wash. 
142. 

W.Va.—Delmar Oil Co. v. Bartlett, 
59 S.E. 634, 62 W.Va. 700. 

[a] If offer is as to values, it must 
state the amounts and values desired 
tobe proved. Taylor/v. Calvert, 37 
N.H. 531, 138 Ind. 67. 

[b] Offer by counsel of two de- 
fendants to call one of them as wit- 
ness is not an offer on behalf of both 


defendants. Wilson y. Elwood, 28 
INfe dey alae 
57. De St. Aubin yv. Field, 62 P. 199, 


27 Colo. 414. 

58. Kennedy v. Currie, 28 P. 1028, 
8 Wash. 442. 

59. I1ll—Abrahams vy. Woolley, 90 
N.E. 667, 243 Ill. 365. 

Ind.—Mason’s Union Life Ins. Ass’n 
v. Brockman, 50 N.E. 493, 20 Ind.App. 
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206. 

Mich.—Horowitz v. Blay, 160 N.W. 
438, 193 Mich. 493. 

N.Y.—Pepin v. Lachenmeyer, 45 N. 
WoT, 

Wash.—Kennedy v. Gurrie, 28 P. 
1028, 3 Wash. 442. 

See Appeal and Error § 2986. 

60. Ala.—Farley v. Bay Shell Road 
Co., 27 So. 770, 125 Ala. (1184. 

Cal.—Howard y. Howard, 66 P. 367, 
134 Cal. 346. 

Conn.—Taylor v. Danielsonville 
Cotton. .Co., 72 A. 1080, 82 Conn. 220. 

Ga.—Atlanta Consol. R. Co. v. Bag- 
well, 33) Sie L9i 107 ‘Ga. wdi5%, Maddie 
Georgia, etc., R. Co. v. Reynolds, 26 
S.E. 61, 99 Ga. 638. 

Ill—Abrahams v. Woolley, 90 N.E. 
667, 243 Ill. 365. 

Minn.—Northern Pac. R. Co. v. Dun- 
ean, 91 N.W. 271, 87 Minn. 91. 

Mo.—Hutchins v. Missouri Pac. R. 
Co., 71 S.W. 478, 97 Mo.App. 548. 

[a] Offer held sufficient.—In an 
employee’s action for injuries, offer of 
evidence of a conversation between 
plaintiff and another after the acci- 
dent to show that plaintiff knew, 
when the action was brought, that de- 
fendant was not responsible for his 
injury, and to negative defendant’s 
negligence, was sufficient to warrant 
admission of a declaration against in- 
terest. Peterson y. Pittsburg Silver 
Peak Gold Mining Co., 140 P. 519, 37 
Nev. 117. 


[b] Former offer for improper pur. 
pose.—Where offer is for a proper 
purpose, it is no ground for exclusion 
that it was formerly excluded when 
offered for an improper purpose. 
Stearns v. Cox, 17 Ohio 590. 

[c] Where evidence is such that it 
is discretionary with court to admit 
it, failure to state the purpose of 
the offer will be taken into account in 
determining the propriety of its ex- 
clusion. Citizens St. R. Co. v. Heath, 
62 N.B. 107, 29 Ind.App. 395. 

61. Winter v. Donovan, 8 Gill 
(Md.) 370; King v. Faber, 51 Pa. 387; 
Richardson v. Stewart, 4 Binn. (Pa.) 


nee Sprecker v. Wakeley, 11 Wis. 
432. 
62. Lee v. McLeod, 15 Nev. 158. 
63. Ives v. Farmers’ Bank, 2 Allen 


(Mass.) 236; Bond v. Corbett, 2 Minn. 


248; Tochman y. Brown, 33 N.Y.Su- 
per. 409. 
[a] If evidence is not proper in 


the aspect offered, it may properly be 
excluded although admissible in some 
other aspect. Ives v. Farmers’ Bank, 
2 Allen (Mass.) 236. 

64, Ala.—Floyd v. Hamilton, 33 
Ala. 235. 

Cal.—Oldham vy. Ramsner, 87 P. 18, 
149 Cal. 540. 

Conn.—Dunham y. Boyd, 30 A. 62, 
64 Conn. 397. 

Fla.—Stearns, ete., Lumber Co. y. 
Adams, 46 So. 156, 55 Fla. 394. 

Ga.—Sweeney v. Sweeney, 48 S.E. 
984, 121 Ga. 293. 

Idaho.—Sheppard Inv. Co. v. Ros- 
coe, 283 P. 519, 48 Idaho 405. 

Ind.—Pittsburgh, C., C. & St. L. Ry. 
Coe yo uKephert.) 112 Neko 6L Ind’ 
App. 621. 

Ky.—Winlock vy. Hardy, 4 Litt. 272. 

Mass.—Fiske v. Cole, 25 N.E. 608, 
152 Mass. 


DOO. 
Minn.-—Mathews v. Chicago & N. 
W. Ry. Co., 202 N.W. 896, 162 Minn. 


313; Shepard v. Alden, 201 N,w. 
537, 202 N.W. 71, 161 Minn. 135, 39 
A.L.R. 1094; Knatvold vy. Wilkinson, 
86 N.W. 99, 83 Minn. 265; Wolford 


v. Farnham, 49 N.W. 528, 47 Minn. 


95; Lucy v. Wilkins, 23 N.W. 861, 33 
Minn. 441; Austin v. Robertson, 25_ 
Minn. 431. 
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It must be positive in the statement of the purpose 
for which it is offered,®° in case the court requires 
a statement of the purpose,®! unconditional,®? and 
not in the alternative.®* 
riality,°* competency,®® admissibility,®® and rele- 
vaney®* of the evidence offered. An offer must be 


It must show the mate- 


Mo.—Berthold v. O’Hara, 25 S.W. 
845, 121 Mo. 88; Best v. Hoeffner, 39 
Mo.App. 682. 

Mont.—Borden v. Lynch, 87 P. 609, 
384 Mont. 503. 

15. NYS; 


N.Y.—Crate v. 
607. 

Pa.—Righter v. Parry, .109 A. 917, 
266 Pa. 373; Davenport v. Wright, 51 
Pa. 292; Cramer v. Blooming Grove 
Mut. Fire Ins. Co., 63 Pa.Super. 276: 

Vt.—Hill v. Scott, 143 A. 276, 101 
Vt. 356; Residents of Royalton v. 
Central Vermont Rys Cor, 138 Au aWoce 
100 Vt. 448; H. M. Farnham & Sons y. 
Wark, 134 A. 603, 99 Vt. 446; Capital 
Garage Co.%*v. Powell, 127 A. 375, 98° 


Dacora, 


Vt..303; Dubois v.—Roby, °80° A: 150; 
84 Vt. 465; Gregg v. Willis, 45 A. 229, 
ELEN ite tonioe 


Wash.—Spokane Valley Land & 
Water Co. v. Arthur D. Jones & Co., 
123 P. 1014, 68 Wash. 534. 

Wis.—Barker v. Ring, 72 N.W. 222, 
Si RWaiS Ss 

[a] TIllustration.—The issue being 
whether a payment of one hundred 
dollars, indorsed on a note as of June 
12, 1898, was made, and so took the 
note out of the bar of the statute, 
an offer in evidence of a check of one 
hundred and forty dollars, drawn by 
a firm of mule dealers, in May, 1898, 
in favor of the maker of the note, and 
indorsed by him in blank, having no 
apparent connection with the indorse- 
ment on the note, was properly re- 
jected, in the absence of an offer to 
Show connection between the check 
and the indorsement on the note. 
Brown Vv. Carson, 111 Saw. f1s8ts 232 
Mo.App. 371. 

[b] “The reason upon which the 
rule rests is that the party offering 
the testimony must know what it is, 
and if, upon his statement, it is not 
material, no error can be committed 
by its exclusion.’”? In re Young, 94 
PR. U3l, 33) Utah se23945 196. Avni sere 


eae 17 L.R.A.N.S. 108, 14 Ann.Cés. 
65. Mich.—L. Starks Co. v. Grand 


Rapids & I. Ry. Co., 131 N.W. 143, 165 
Mich. 642. 

Minn.—Young v. Otto, 59 N.W. 199, 
57 Minn. 307. 
aes oS v. Coshow, 33 Mo. 

Neb.—Havlik v. St. Paul Fire & 
eerie Ins. Co., 127 N.W. 248, 87 Neb. 

UG 

Pa.—Morgan v. Gamble, 79 A. 410, 
230 Pa. 165; McClenahan y. Humes, 
Zo PA Sb. 
rears Johns v. Northeutt, 49 Tex. 

[a]  Otfer sufficient.—Where plain- 
tiff relied on negligence of his master 
in removing a safety valve from a wa- 
ter heater, aS a result of which the 
heater exploded when the reducing 
valve failed to function properly, as 
it frequently did, an offer of evidence 
to show that reducing valves on de- 
fendant’s heaters on other plants 
worked on the same general princi- 
ple, but they would not work safely 
at all times, and for that reason a 
safety valve was necessary on all 
such heaters, was sufficient to show 
that the conditions at the other plants 
must have been substantially simi- 
lar, so that the evidence was compe- 
tent. ‘Brendel v. Union Blectric Light 
& Power Co., (Mo.) 252 S.W. 635. 

66. VanArsdale v. Buck, 81 N.Y.S. 
1017, 82 App.Div. 383. 

67. U.S.—German Ins. Co. v. Fred- 
Sea 1 (COvNs eee HS SE 

Ala.—Lowery v. Mutual Loan Soc., 
79 So. 389, 202 Ala. 51; E. I. Du Pont 
de Nemours Powder Co. vy. Hyde, 77 
SOy so, o20ile Alaa eZOie 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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specific enough to make its relevancy apparent.*§ 
If evidence would be relevant in conjunction with 
other facts not yet in‘the record, the offer should be 
accompanied by an offer to prove those facts at the 
of evidence 1s 
where the offer is accompanied by an admission in- 
dicating that the facts sought to be proved are ir- 
An offer of proof may not assume a 
The offer eannot 
be made in general terms,’? but must be so made as 
to give the court an opportunity 
specific testimony, complaint of the exclusion of 
which is made,‘? and must be so specific as to show 
the error of the court in refusing to admit it.™4 
party is bound to know what his witness can say and 


proper time.®®  Exelusion 


relevant.’ 
material fact not in evidence.?! 


Conn.—Dunham v. Boyd, 30 A. 62, 


64 Conn. 397. 

Ga.—Sweeney v. Sweeney, 48 S.E. 
984, 121 Ga. 1293. 

Ky.—Winlock v. Hardy, 4 Litt. 272. 


Mass.—Raymond v. Stone, 141 N.E. 
100, 246 Mass. 421. 
Minn.—Shepard vy. Alden, 201 N.W. 


537, 202: .N.W. 71, 161 Minn. 135, 39 
A.L.R. 1094. 

Mo.—Berthold v. O’Hara, 25 S.W. 
845, 121 Mo. 88. 

Neb.—Blondel v. Bolander, 114 N. 
W. 574, 80 Neb. 531. 

N.H.—Currier v. Boston, etc, R. 


Co., 34 N.H. 498. 

N.Y.—Bingham v. New York Mar. 
Nat. Bank, 19 N.E. 416, 112 N.Y. 661; 
Pendleton v. Weed, 17 N.Y. 72; Shan- 


ley v. Merchant, 125 N.Y.S. 587, 140 
App.Div. 797; Akersloot v. Second 


Ave, BR. Co., 8 NYS. 926 [aff 30 N/E. 
T9H lol ONE. Doo, >) ERAS 439, 4 
Silay: AS aia? 

Pa.—Pryor v. Morgan, 33 A. 98, 170 
Pa. 568; Davenport v. Wright, 51 Pa. 

Conrad v. Werner, 94 Pa.Super. 
Corning y. Tyson, 2 Phila. 34. 

Vt.—Girard v. Vermont Mut. Fire 
Ins. Co., 154 A. 666, 103 Vt. 330; Wit- 
tig v. Burnap; 132 A. 39, 99 Vt. 340; 
Dubois v. Roby, 80 A. 150, 84 Vt. 465; 
Gregg v. Willis, 45 A. 229, 71 Vt. 313; 
Hayward Rubber Co. v. Duncklee, 30 
Vt..29: 

Wash.—Martinac v. Bakovic, 290 P. 
847, 158 Wash. 193. 

Wis.——Barker v. Ring, 72 N.W. 222, 
97 Wis. 538; Wilson v. Noonan, 35 
Wis. 321. 

68. Conn Boston 
157 A. 57, 104 Vt. 89; Moncion v. Ber- 
trang eie7 An 371, 98 Vt-«332;-) Town 
of Jericho v. Town of Huntington, 65 
Al187, 79: Vt. 329. 

69. Stockdale v. Jones, 104 A. 416, 
133 Mad. 176; Shanley v. Merchant, 
P25] NeY.S; 587, 140, App. Div. 79:7; 
Geisenberger v. Geisenherger, 41 Pa. 
Super. 235; Weidler v. Farmers Bank 
of Lancaster, 11 Serg.&R. (Pa.) 134. 

Provisional admission of evidence 
see infra § 157. ; 

70. Gunzenhauser vy. Prussian Nat. 


Co. v. Griswold, 


Ins. Co. of Stettin, Germany, 88 A. 
495, 241 Pa. 346. 

71. Moncion v. Bertrand, 127 A. 
aly 98 Wits .33 2. 


Questions assuming facts see Wit- 
nesses [40 Cye 2433]. 

72. U.S.—Pratt v. North German 
Dloyaus. S-'Co.,°184 F. 303, 106 C.c.A. 
445, 33 L.R.A.N-S. 532. 

D.C.—Fitzpatrick v. Capital Trac- 
tion’ €o.,. 46° App.D:Cy 13. 

Md.—wWeiss v. Northern Dredge & 
Dock Co., 142 A. 253, 155 Md. 351. 

Mass.—Centennial Electric Co. v. 
Morse, 116 N.E. 901, 227 Mass. 486. 
But see Gorham v. Moor, 84 N.E. 436, 
197 Mass. 522 (holding that an offer 
of evidence “because it bears on wit- 
ness’ credibility” is a general offer, 
and enables the party to sustain his 
exception to its exclusion by showing 
that it contradicted any material evi- 
dence by the witness). 


Minn.—Alexander v. Thompson, 44 
N.W. 534, 42 Minn. 498. 
Mo.—Seibel-Suessdorf Copper & 


[64 C. J.—9] 
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proper 


to a pleading.*7 
out 


to rule on the 


A 


Iron Mfg. Co. v. Manufacturers’ Ry. 
Co., 130 S.W. 288, 230 Mo. 59; 
troth v. Peper, 218 S.W. 431, 203 Mo. 
Oe 278; Lyon v. Batz, 42 Mo.App. 

N.M.—Smith v. Borradaile, 227 P. 
602, 30 N.M. 62. 

Or.—Jacob v. Pacific Export Lum- 
ber Cose2 9 7eP a Shee 136 Or, C22. 

Pa.—Muntz v. Whitcomb, 40 Pa. 
Super. 553. . 

Vt.—Paul v. Newman, 143 A. 294, 
101 Vt. 240; Stevens & Baldwin v. 
Sayers, 73 A. 817, 82 Vt. 324. 

W.Va.—Interstate Finance Co. v 
Schroder, 81 S.E. 552, 74 W.Va. 67. 

Wis.—Wood v. Washington, 115 N. 
W. 810, 135 Wis. 299. 

[a] Exception to rule.—‘“‘The at- 
titude of the triai court was that 
plaintiff must fail unless he proved 
strictly as alleged the contract of 
August, 1917, and the court indicated 
its mind was made up that no such 
proof could be made; that is to say, 
the offer of proof was reduced to a 
mere formality, and so useless, and 
not required by the law. Hence, made 
and in general terms, it serves every 
purpose.” Bates v. Oregon-American: 
Lumber Co., 295 F. 1, 6 [quot Siegel 
v. Ohio Millers’ Mut. Fire Ins. Co., 29 
E.(2d) 988, 992]. 

73. Ark.—Crawford County Bank 
v. Baker, 130 S.W. 556, 95 Ark. 438. 

Cal.—Smith v. East Branch Min. 
Co., 54 Cal. 164; Clayton v. Randolph 
oe hese do) Co., 203 P."831,'55-Cal. App. 


Ga.—Atlanta Consol. St. R. Co. v. 
Bagwell, 33 S.E. 191, 107 Ga. 157. 

Idaho.—Boise Ass'n of Credit Men 
Ve UNS Rire ins, Coje256ePs bas) 44 
Idaho 249, 250 [cit Cyc]. 

Ind.—Lessig v. Davis, 125 N.E. 579, 
72 Ind.App. 111. 

Ky.—Major Taylor & Co. v. Hard- 
ing, 206 S.W. 285, 182 Ky. 236. 


Md.—Steuart v. Mason, 3 Harr.& 
Se SON, 
Mass.—Cook v. Farnum, 154 N.E. 


577, 258 Mass. 145. 

Mo.—City of Kirkwood v. Cronin, 
168 S.W. 674, 259 Mo. 207; Bringhurst 
v. Bringhurst, (App.) 222 S.W. 874. 


N.H.—Wiggin v. Plumer, 31 N.H. 
2510 

N.Y.—Hellreigel v. Manning, 31 
Alb Lies. 24509 INV Ya 56- 

Or.—Booth-Kelly Lumber Co. v 


Williams, 188, P. ‘213, 95 Or. 476; 
Columbia Realty Iny. Co. v. Alameda 
Land Co., 168 P. 64, 440, 87 Or. 277. 


Pa.—Lewis v. Nenzel, 32 Pa. 222; 
Kelly v. Kelly, 51 Pa.Super. 603; 
Muntz v. Whitcomb, 40 Pa.Super. 
553. 

S.C.—Taylor v. Glenn, 7 S.E. 483, 


29 S.C. 292, 13 Am.S.R. 724. 

Vt.—Shields v. Vermont Mut. Fire 
Ins. Co.; 147 A. 352, 102 Vt. 224; Du- 
bois v. Roby, 80 A. 150, 84 Vt. 465. 

Wash.-—Godefroy v. Hupp, 160 P. 
1056, 93 Wash. 371. 

[a] Thus an offer to prove that a 
paper, on which the right of one of 
the parties depends, was procured 
through false and fraudulent repre- 
sentations, without stating what they 
were, is insufficient. Lewis v. Nenzel, 


and not of conelusions;' 
when the party is requested so to do.** 
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to make the offer in such terms that the court has 
the assurance that if permitted to speak the wit- 
ness will so testify.7° 
of willingness, duty, or desire to produce testimony 
is not sufficient.7° 
state the ultimate facts in language appropriate 


A mere general expression 
It is not sufficient that the offer 


The evidentiary facts must be set 


It need not state all the facts necessary to 
make a full case,7® nor facts going to the sufficiency 
but not to the admissibility of the evidence;*°® but 
it must embrace all the facts showing the admissi- 
bility of the evidence.*? 


The offer must be of facts 


and must be made good 
The offer 


82 


must be confined to admissible evidence;** if the 
38 Pa. 222) ae 

Lins- [b] Offer of proof of intoxication. 

—Counsel’s statement, “we claim 


that the gentleman had a little bit 
too much,” was insufficient as offer 
of proof of defendant’s intoxication. 
Najera v. Bombardieri, 46 F.(2d) 281. 

74. Russell v. Lake, 68 I1l.App. 
440; Palatine Ins. Co. v. Santa Fe 
Mercantile Co., 82 P. 363, 13° N.M. 


241. : 
Fitzpatrick v. Capital Traction 
Co., 46 App.D.C. 13. 

76. Jacob v. Pacific Export Lum- 
ber Co., 297 P. 848, 136 Or. 622. 

77, Prestbye v. Kliphardt, :231 P: 
187, 113 Or. 59; Columbia Realty Inv. 
Co. v. Alameda Land Co., 168 P. 64, 
440, 87 Or. 277. 

78. Barnes v. City of Springfield, 
168 N.B. 78, 268 Mass. 497 [cert den 
502 S.Ct. 246). 281 °U:S. 732) 747 Lamba: 
1148]; Prestbye v. Kliphardt, 231 P. 
187, 113 Or. 59; Booth-Kelly Lumber 
Co. v. Williams, 188 P. 213, 95 Or. 476; 
Columbia Realty Inv. Co. v. Alameda 
Land "Cor, 163) P64. "4400 8 eO rn inion 
Shirley v. Madsen, 216 N.W. 601, 52 
S.D. 43. ' 

79. Rock v. Cauffiel, 115 A. 843, 
271 Pa. 560; Hall v. Pattersen, 51 
Pan’289' 

80. Brooke v. Quynn, 13 Md. 379. 

81. Boise Ass’n of Credit Men v. 
U. S. Fire Ins. Co., 256 P. 523, 44 Idaho 
249, 250° feit Cye]h Selle we Druby, tt 
A. 89, 300, 117 Pa. 320; Kelly v. Kelly, 
51 Pa.Super. 603; Massari v. Bolog- 
nani} iCVit) 91:62 A. 864t 

[a] Offer which, taken in its en- 
tirety, fails to show cause of action 
is properly rejected. Logan v. Mc- 
Mullen, 87 P. 285, 4 Cal.App. 154. 

82. Cal.—Manning v. Den, 24 P. 
1092 [rev on other -grounds 27 P. 
435, 90 Cal. 610]. 

Idaho.—Weigle v. Salmino, 290 P. 
552, 49 Idaho 522; Boise Ass’n of 
Credit Men v. U. S. Fire Ins. Co., 256 
P. 523, 44 Idaho 249, 250 [cit Cyc]. 

Ill.— People v. Cleveland, C., Cc. & 
Stay Ry.; 9110 INH! 84270) Lie Sains 
Martin v. Hertz, 79 N.E. 558, 224 Ill. 
84; Harman v. Indian Grave Drain- 
age Dist., 217 Ill.App. 502; -National 
Bank of Decatur v. Board of Educa- 
tion of Decatur School Dist., 205 Ill. 


Ap py Sule 

Mich.—Somers vy. Loose, 86 N.W. 
S8G,7 Lene eMiLehs 0 Ts 

Mo.—Lewis W. Thompson & Co. v. 
Conran-Gideon Special Road Dist. of 


New Madrid County, 19 S.W.(2d) 
1049, 323 Mo. 953; Williams v. Wil- 
liams, 168 S.W. 616, 259. Mo. 242: 


Howard v. Coshow, 33 Mo. 118. 

N.M.—Smith v. Borradaile, 227 P. 
602, 30 N.M. 62. 

Or.—Prestbye v. Kliphardt, 231 P. 
187, 113 Or. 59; Columbia Realty Inv. 
Co. v. Alameda Land Co., 168 P. 64, 
440, 87 Or. 277. 

W.Va.—lInterstate Finance Co. v. 
Schroder, 81 S.E. 552, 74 W.Va. 67. 

Wyo.—Morrison v. Cottonwood De- 
bine taney Co., 266 BP. 117, 38 Wyo. 

83. Lincoln Lucky, ete., Min. Co. 
v. Hendry, 50 P. 330, 9 N.M. 149. 

84. lIowa.—Hidy v. Murray, 69 N. 
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offer is of a witness, it should be confined to matters 
If the offer is sub- 
stantially correct, 1t is immaterial that it is tech- 
The fact that success on one 
issue will be of no avail unless another issue is sus- 
tained does not require that an offer of evidence 
pertiment to one contain an undertaking to prove 


as to which he is competent.*® 


nically inaccurate.*® 


the other.’* 
Responsiveness to question. 


the question.*® 


ject matter.°° 


Necessity of writing. It is discretionary with the 
trial court to require the offer of proof to be re- 


duced to writing®? although not 


W. 1138, 101 Iowa 65. 
Minn.—Hamberg v. St. Paul F. & 
M. Ins. Co., 71 N.W. 388, 68 Minn. 335. 
Pa.—Mundis vy. Emig, 32 A. 1135, 
bi ea, 747. 
Tex.—Holliday Creamery Co. Vv. 
Haney, (Civ.App.) 283 S.W. 938. 
Vt.—Standish v. Newton, 152 A. 41, 
103° NG (85. Compare” Hurlburt, iy. 
Hurlburt, 22 A. 850, 63 Vt. 667 (hold- 
ing that it is not error for the court 
to permit proof to be made under an 
offer to prove, although the offer is 
of inadmissible as well as of admis- 
Sible evidence, where the proof as 
made is of admissible evidence only). 


85. Teats v. Flanders, 24 S.W. 126, 
118 Mo. 660. 
86... Pearl v. Omaha, etc., R. Co., 


88 N.W. 1078, 115 Iowa 535. 


87. Bancroft v. Cota, 98 A. 915, 90 
Vit. 358. 
88. Gray v. Elzroth, 37 N.E. 551, 


10 Ind.App. 587, 53 Am.S.R. 400; Hall- 
wood Cash Register Co. v. Prouty, 82 
N.E. 6, 196 Mass. 313; Hans v. Ameri- 
can Transfer Co., 134 N.W. 943, 90 
Neb. 834; Pike v. Hauptman, 119 N.W. 
231, 88 Neb. 172; Barr v. Post, 77 N. 
W. 123, 56 Neb. 698; Keens v. Robert- 
son, 65 N.W. 897, 46 Neb. 837; Shields 
v. Vermont Mut. Fire Ins. Co., 147 A. 
So2y aoe, LO2) Vth 224, 

“One cannot propound a question 
incompetent in its substance and nar- 
row in scope, and then, by offering to 
prove irresponsive though material 
matters, thereby save a good excep- 
tion. Evidence offered must be re- 
sponsive to a competent question, in 
order that its exclusion be error.” 
Hallwood Cash Register Co. v. Prou- 
ty, 82 N.E. 6, 7, 196 Mass. 313 [quot 
Shields v. Vermont Mut. Fire Ins. 
Co., supra]. i 

89. Lessig v. Davis, 125 N.E. 579, 
72 Ind.App. 111; ‘Mason’s Union L. 
Ins. Co. v. Brockman, 50 N.H. 498, 20 
Ind.App. 206; Hallwood Cash Regis- 
ter Co. v. Prouty, 82 N.S. 6, 196 Mass. 
313; Shields v.. Vermont Mut. Fire 
Ins. Co., 147 A. 352, 102 Vt. 224. 

Necessity of question see infra § 
149. 

90. Johnson v. Winston, 94 N.W. 
607, 68 Neb. 425. 

91. Quinn v. White, 62 P. 995, 64 
P. 818, 26 Nev. 42. See Arnold v. 
Livingstone, 134 N.W. 101, 155 Iowa 
601 (statement in writing is not un- 
usual). 

92. Quinn v. White, 62 P. 995, 64 P. 
818, 26 Nev. 42 


93. Wise v. Wakefield, 50 P. 310, 
1ST Cala LOre 

94. McFarland v. Schuler, 80 N.W. 
MGW 2 SUDA Sst 

Presence of jury during offer see 
infra § 156. 

95. Reynolds v. Continental Ins. 


Co., 36 Mich. 131; Daniels v. Patter- 
son, 3 N.Y. 47; Button v. McCauley, 
38 Barb. (N.Y.) 413 [rev on other 
grounds 1 Abb.Dec. 282, 5 Abb.Pr.N.S. 
29, 4 Transcr.A. 447]. But see Hor- 
back v. Boyd, 89 N.W. 644, 64 Neb. 
129 (an offer of proof, not put in a 
deceptive manner or in language cal- 


An offer of proof 
must correspond with,** and not be broader than, 
The offer need not be confined to 
the specific answer if both relate to the same sub- 


TRIAL 


evidenee.®® 


[g§ 148-149 


do by opposing counsel.9? The court may allow 
an oral offer,®? particularly where it is not made 
in the hearing of the jury.°* 

Construction of offer. 
to two constructions, a party has no right to insist, 
in a court of review, upon that construction which 
is most favorable to him, unless it appear that it 
was so understood by the court which rejected the 
An offer will be construed against the 
party making it where it is contradictory,®® or in 
the alternative.®* 

[§ 149] (2) Necessity of Presence of Witness or 


If an offer is fairly open 


Documents or Other Showing of Good Faith. A 


requested so to 


culated to mislead, which is fairly 
susceptible of a construction render- 
ing the evidence admissible, should 
be so construed, although a different 
construction might be put upon it, 
where it clearly appears from the rec- 
ord that the trial court did not pro- 
ceed upon a correct theory in reject- 
ing it). 

[a] Construction of offer.—(1) In 
an action for the purchase price of 
certain franchises transferred by 
plaintiff to defendant, an offer by de- 
fendant to show that the franchises 
were wholly void, and were defective 
under the laws of the state where 
they were granted, cannot be -con- 
strued as an offer to prove that the 
laws of such state did not permit the 
transfer of a franchise without the 
consent of the state. O’Sullivan v. 
Grit tho obs) 87896 (3.20, 253 Cale 
502. (2) An offer by a tenant in sup- 
port of his defense of eviction to the 
landlord’s claim for rent accruing aft- 
er November 2, that on two occasions 
after October 15 the tenant was re- 
fused permission to go through the 
landlord’s premises to remove proper- 
ty in the leased premises, could not 
be so construed as not to amount to 
an offer to prove that the refusal oc- 
curred prior to November 2. Smith 
v. Tennyson, 107 N.H. 423, 219 Mass. 
508, Ann.Cas.1916B 121. (3) An offer 
by a materialman, in a suit to enforce 
a lien, to prove his contract and the 
furnishing of materials thereunder, 
comprehends proof of the value of the 
materials as specified in the contract, 
in the absence of objection. Dy SL. 
Nofziger Lumber Co. v. Solomon, 110 
P. 474, 13 Cal.App. 621. 

Presumptions on review on exclu- 
AEN evidence see Appeal and Error 

701. 

$6. Roe v. Schweitzer, 184 P. 938, 
55 Utah 204. 

97. Buck v. Troy Aqueduct Co., 56 
A. 285, 76 Vt. 75. 

98. Stevens v. Newman, 68 I1l.App. 


Cal.—Dohrman v. J. B. Roof, 
Ine; 291 Bo. 829, 108) CalzApps 456: 
See Liberty Bank v. Ernst, 269 P. 959, 
93 Cal.App. 560 (plaintiff's offer of 
proof as to circumstances under 
which note sued on was given was 
sufficient where witnesses were in 


court). 

Tll.—Nelson v. Miller, 195 I1]l.App. 
238; Stevens v. Newman, 68 Ill.App. 

Ind.—Sauntman y. Maxwell, 54 N.E. 
397, 154 Ind. 114; Smith v. Gorham, 
21 N.H. 1096, 119 Ind. 436; Morris v. 
Morris, 21 N.B. 918, 119 Ind. 341; 
Fleener v. Johnson, 77 N.E. 366, 38 
Ind.App. 334. 

Md.—BEschbach v. Hurtt, 47 Md. 61. 

Mo.—Northwestern Stove Repair 
Co. v. Cornwall, 128 S.W. 535, 148 Mo. 


Mont.—Juby v. Craddock, 185 P. 
771, 56 Mont. 556; Schilling v. Curran, 
76 P. 998, 30 Mont. 370. 

N.Y.—Wills v. Venus Silk 
Mts iCoy, LoGaN. WS. ailibs 


Glove 
170 App. 


mere statement of dn offer to prove is not suffi- 
cient on which a court is called on to act.°® 
witnesses should be called®® and questioned,’ or 


The 


Div. 352. 

Or.—Columbia Realty Inv. Co. v. 
Alameda Land Co., 168 P. 64, 87 Or. 
277; First Nat. Bank vy. Oregon Pulp 
& Paper Co., 71 BP. 97, 42) Or. c398s 

Utah.—Lisonbee v. Monroe Irr. Co., 
eae 1009, 18 Utah 348, 72 Am.S.R. 

Wis.—Lewis v. Newton, 67 N.W. 
724, 93 Wis. 405. 

“An offer to prove is not sufficient, 
‘without having the witness present 
and calling him, or asking leave to 
eall him, or without affirmatively 
showing that the offer is made in 
good faith and with the means of do- 
ing or trying to do what is desired.’ ” 
Schilling v. Curran, 76 P. 998, 1002, 
30 Mont. 370 [quot Juby v. Craddock, 
185 P. 771, 772, 56 Mont. 556]. 

“In order to present a question up- 
on the exclusion of evidence, the rec- 
ord must show the person whose evi- 
dence is desired, to have been pres- 
ent and sworn as a witness. It should 
further show that a question was 
propounded to him, an objection made 
thereto, followed by a statement of 
facts as to what the witness would 
state in response to the question, a 
ruling upon the objection and an ex- 
ception.” Fleener v. Johnson, 77 N. 
EH. 366, 367, 38 Ind.App. 334. 

[a] “If such a practice were al- 
lowed it would be quite possible for 
a party without having any witnesses 
at all to the point, to raise any con- 
troverted or difficult question as to 
the admissibility of evidence, which 
the cause on trial admitted of, and 
obtain a reversal of the judgment 
against him, if the Court below 
should, in the opinion of this Court 
have ruled erroneously on such a 


aRee one Eschbach v. Hurtt, 47 Md. 
ne OL 

1. Cal.—Franceschi v. Nardi, 246 
P. 130, 77 Cal.App. 78; De Bock v. 


De Bock, 184 P. 890, 48 Cal.App. 283. 

Tll.—Nelson v. Miller, 195 Ill.App. 
ae Stevens v. Newman, 68 I1l.App. 

9. 

Ind.—Tobin v. Young, 24 N.E. 121, 
124 Ind. 507; Ralston v. Moore, 4 N.E. 
673, 105 Ind. 2438; Higham v. Vanos- 
dol, 101 Ind. 160; Cadick Milling Co. 
v. Valdosta Grocery Co., 126 N.E. 
240, 72 Ind.App. 534; Fleener vy. John- 
son, 77 N.B. 366, 38 Ind.App. 334; Ma- 
sons’ Union lL. Ins. Co. v. Brockman, 
50 N.BE. 493, 20 Ind.App. 206; Darnell 
v. Sallee, 34 N.E. 1020, 7 Ind.App. 581; 
Evansville v. Thacker, 28 N.E. 559, 
2 Ind.App. 370. 

Neb.—Pike v. Hauptman, 119 N.w. 
231, 83 Neb. 172; Hrickson v. Schmill, 
87 N.W. 166, 62 Neb. 368. 

N.Y.—Wills v. Venus Silk Glove 
pte: Co., 156 N.Y.S. 115, 170 App.Div. 

o4. 


N.D.—Stockwell vy. Brinton, 142 N. 
W. 242, 26 N.D. 1. 

[a] Under rule of federal courts, 
an offer to prove certain facts may 
be made without first propounding q 
question to a witness as a basis for 
such offer, and, if the offer is reject- 
ed, error may be assigned thereon 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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documentary evidence produced.2. A statement by 
the party that he will secure the witness in a short 
time,* or the arrival of the witness during the of- 
fer where the court’s attention is not called to the 
fact,* is insufficient. While recognizing that the 
better practice is to put the witness on the stand, 
it is competent, it has been held, for the trial court, 
with consent of opposing counsel, to rule on an 
offer without calling the witness.” Where the court 
rules that it will not hear plaintiff’s witnesses, he 
need not produce each of them before the court.® 


[§ 150] e. Evidence Inadmissible in Part or for 
Particular Purpose’—(1) In General. In a crim- 
inal® or civil case, where evidence is offered as a 
whole and part of it is inadmissible, it is disere- 
tionary with the trial court to reject the entire evi- 
dence or receive in evidence those parts which are 
admissible and reject the other parts.® The court 
is not bound to separate the admissible from the 
inadmissible evidence,'® but may reject it as a 
whole.!! On the other hand, the court may admit 


where there is nothing to indicate; Ala. 324; West & West v. Kelly’s| Gentry, 286 S.W. 445, 220 Mo.App. 
that the offer was not made in good | Hx’r, 19 Ala. 353, 54 Am.D. 192; Ken-| 367; Cooley v. Davis, 286 S.W. 413, 
faith, or that the proof would not/an v. Holloway, 16 Ala’ 53, 50 "Am.D. | 221 Mo.App. 748 [cit Cyc]; Hart v. 
have been produced if permitted. |162; Melton v. Troutman, 15 Ala. 535;| Brown, >(App.) 216 S.W. 552: Wil- 
Missouri Pac. Ry. Co. v. Castle, 172 Johnson vy. Cunningham, 1) Ala.249%\liams ove Chicago, B. &  @." Ryn Go, 
F. 841 Vickery v. Baggett, 101 So. 102, 26 155 S.W. 64, 169 Mo.App. 468; Howard 


2. Smith v. Young, 179 Ill.App. | Ala.App. 143 [rev on other grounds v. Vaughan-Monnig Shoe Co., 82 Mo. 


364; Stevens v. Newman, 68 Ill.App. | 101 So. 104, 211 Ala. 610]. App. 405. 
549. i Ark. —George v. Norris, 23 Ark. 121. Mont.—De Atley v. Streit, 263 P. 
[a] If offer is of documents in Colo.—R. M. Davis Photo Stock Co. 967, 81 Mont. 382; Angell v. Lewis- 
connection with former testimony, the | v. Photo Jewelry Mfg. Co., 104 P.| town State Bank, 232 P. 90, 72 Mont. 
offer must show what they are and | 389, 47 Colo. 68, 19 Ann.Cas. 540. 345; Juby—v., Craddock, 185 BP. 771, 
how proved. Dwyer v. Rippetoe, 10 D.C.— Wallach v. MacFarland, 31)56 Mont. 556; Western Mining Sup- 
S.W. 668, 72 Tex. 520. App. Di Cxvis0; ply Co. v. Melzner, 136 P. 44, 48 Mont. 
3. Northwestern Stove Repair Co. Fla.—Malsby v. Gamble, 54 So. 766,| 174; Frederick v. Hale, 112 P. 70, 42 
v. Cornwall, 128 S.W. 535, 148 Mo.App. | 61 Fla. 310, 327. Mont. 153; Bair v. Struck, 74 P. 69, 


605. 

4. Lewis v. Newton, 67 N.W. 724, 
93 Wis. 405. 

5. Sparer v. Travelers’ Ins. Co. of 
Hartierd, Conn:,; 173; N.Y.So 7673; L835 
App.Div. 861. 

6. Bartholow v. Davies, 114 N.E. 
1017, 276 Ill. 505; Tathwell v. Cedar 
Rapids, 86 N.W. 291, 114 Iowa 180. 

7. Cross references: 
Admissibility of evidence generally 

see Evidence § 89 et seq. 

Review of ruling see Appeal and Er- 

ror}. ‘738. 

Questions objectionable in part see 

Witnesses [40 Cyc 2439]. 

8. See Criminal Law § 2153. 

9. Jones v. Stevéns, 5 Mete. 
(Mass.) 373; Starke v. Stewart, 157 
Naw. 3802, 33 N.D.-359; Reynolds--v. 
Morton, 154 P.- 325, 23 Wyo--528; 
ae ney v. Hughes, 15 P. 945, 12 Wyo. 

97. 


10. Ala.—Louisville & N. R. Co. v. 
Dilburn, 59 So. 438, 178 Ala. 600. 

Colo.—R. M. Davis Photo Stock Co. 
v. Photo Jewelry Mfg. Co., 104 P. 
389, 47 Colo. 68, 19 Ann.Cas. 540. 

Tll.— Bradley v. Western Casket & 
Undertaking Co., 185 Ill. App. 375. 

Ind.—Lessig Ve DAVIS, 475) IN): tbo, 
Noon; ADD. aes 

Mo.—Hart v. Brown, (App.) 216 S. 
W. 552 

Mont.—De Atley v. Streit, 263 P. 
967, 8I Mont. 382; Western Mining 
Supply Co. v. Melzner, 136 P. 44, 48 
Mont. 174; Bair v. Struck, 74 P. 69, 
29 Mont. 45, 63 L.R.A. 481. 

N.D.—Starke v. Stewart, 157 N.W. 
302, 33 N.D. 359 [quot ered 

Pa.—Hunter v. Bremer, 100 A. 809, 
O56) Pas. 251, Ann.Cas L9OLsA 152: 
Ickes v. Ickes, 85 A. 885, 237 Pa. 582, 
44 L.R.A.N.S. 1118; Sennett v. John- 
son, 9 Pa. 335; Jacoby v. Westches- 
ter F. Ins. Co., 10 Pa.Super. 171; Mil- 
ler v. Tice, 12 Pa.Dist.&Co. 639. 

11. U.S.—Scottish Union & Na- 
tional Ins. Co. v. McKone, 227 F. 8138, 
142 C.C.A. 337; Crucible Steel Co. of 
America v. Moen, 167 F. 956, 93 C.C. 
A. 356. 

Ala.—Phillips v. Morrow, 97 So. 130, 
210 ‘a, 34; Louisville & N. R. Co. 
v. Dilburn, 59 So. 438, 178 Ala. 600; 
Lightman Bros. & Goldstein v. Ep- 
stein, 51 So. 164, 164 Ala. 660; Bain 
v. Bain, 43 So. 562, 150. Ala. 453; Hol- 
man v. Clark, 41 So. 765, 148 Ala. 286; 
Pike County v. Hanchey, 24 So. 751, 
119 Ala. 36; McCutchen v. Loggins, 
19 So. 810, 109 Ala. 457; Clark v. Ry- 
an, 11 So. 22, 95'Ala. 406; Buffington 
v. Cook, 39 Ala. 64; Crutcher v. Mem- 
phis, ete., R. Co., 38 Ala. 579; Gregory 
Ve Walker, 38 Ala. 26; Jeans v. Law- 
ler, 33 Ala. 340; Brantley v. Gunn, 29 
Ala. 387; Barlow v. Lambert, 28 Ala. 
704, 65 Am.D. 374; Gibson v. Hatch- 
ett, 24 Ala. 201; Pritchett v. Munroe, 
22 Ala. 501; Smith v. Wooding, 20 


Ga.—Skipper v. Alexander, 158 S.E. 
32, 172 Ga. 246; Ward v. Morris, 112 
S.E. 719, 153 Ga. 421; Hall v. Georgia 
Southern & Ps Ry: Co., 86 S.B. 316, 144 
Ga. 145; Tillman v. Bomar, 68 S.%. 
504, 134 Ga. 660; Burch v. Swift, 45 
S.E. 698, 118 Ga. 931; Seaboard Air- 
HinewR. secon ve Phillips, 43 S.E. 494, 
117 Ga. 98; Smith v. Southside Mfg. 
Co., 38 S.E; 312, 113 Ga. 77; Herndon 
vy. Black, 22 <.B. 9244/97 “Ga. 3212 
Skellie v. Central R., ete., Co. 6-S: Bb: 
811, 81 Ga. 56; Stewart v. Avery, 144 
S.E. 218, 38 Ga. App. 431; Parker v. 
Williams, 118 S.B. 414, 30 Ga. App. 505. 

Idaho.—-Gustin Vv. Byam, 240 P. 600, 
41 Idaho 538. 

Ill.—Andrews v. Votaw, 240 I1].App. 
311; Harman v. Indian Grave Drain- 
age Dist., 217 Ill.App. 502; Riemen- 
snider v. Riemensnider, 179 Ill.App. 
209; Zinser v. Sanitary Dist. of Chi- 
cago, 175 I1l.App. : Cressey v. Kim- 


mel, 78 Ill.App. 2 
Ind.—Indianapolis, ete., Rapid 
Transit Co. v. Hall, 76 N.E. 242, 165 
Ind. 557; Cincinnati, etc., R. Co. v. 
Roesch, 26 N.H. 171, 126 Ind. 445; 
Shewalter v. Bergman, 23 N.E. 686, 
123 Ind. 155; Terre Haute v. Hudnut, 
13) 9 NB 686, 112) and. 542) Over wv. 


Schiffiing, 
Sohn v. Jervis, 


26° N.E. (91, 102° Ind. 191; 
1 INE - 7355101 2nd: 
Hos cuthrell we “Cuthrell. 710d" Ind. 
375; Lake Erie. & W._R. Co. v. Ho- 
warth, 124 N.E. 687, 127 N.E. 804, 73 
Ind.App. 454; Lessig v. Davis, 125 N. 
BH. 579, 72 Ind.App. 111; Roper v. Can- 
nel City Oil Co., 121 N.E. 96, 68 Ind. 
App. 6387; Hart v. Miller, 64 N.E. 239, 
29 Ind.App. 222; Vurpillat v. Zehner, 
28 N.E. 556, 2 Ind.App. 397. 
Iowa.—Newell v. Baird, 192 N.W. 
817; Allen v. Travelers’ Protective 
Ass’n of America, 143 N.W. 574, 163 
Iowa 217, 48 L.R.A.N.S. 600; Hidy v. 
Murray, 69 N.W. 1138, 101 Iowa 65. 
Ky.—Chiles v. Conley, 2 Dana 21. 
Me.—Steward v. Norton, 71 Me. 128 
Tibbetts v. Baker, 32 Me. 25. 
Md.—Seidewitz v. Sun Life Ins. Co. 
of America, 125 A. 78, 144 Md. 508. 
Mass.—Boyle vy. Boston Elevated 
Ry. Co., 94 N.E. 247, 208 Mass, 41, 33 
L.R.A.N.S. 552,. 21 Ann.Cas. 1020. 
Mich.—Angell v. Loomis, 55 N.W. 
1008, 97 Mich. 5. 
Minn.—Boos y. Minneapolis, St. P. 
& S. S. M. Ry. Co., 149 N.W. 660, 127 


Minn. 381; Graham v. Graham, 87 
N.W. 928, 84 Minn. 325; Hamberg vy. 
St. Raul: BO & oo: ains.<Cos tT NW. 


388, 68 Minn. 335; Reynolds v. Frank- 
lin, 49 N.W. 648, 47 Minn. 145; Beard 


v. Minneapolis First Nat. Bank, 43 
N.W. 7, 8, 41 Minn. 153; Muller vy. 
Jackson, 40 N.W. 565, 39 Minn. 431; 


Stees v. Leonard, 20 Minn. 494. 
Mo.—MecGrew v. Missouri Pac. R. 
Co., 19 S.W. 58, 109 Mo. 582; Dagegs v. 
St. Louis-San Francisco Ry. Co., 
(App.) 51 °S.W.(2d) 164; Seewald v. 


29 Mont. 45, 63 L.R.A. 481; Farleigh 
v. Kelley, 72 P. 756, 28 Mont. 421, 63 
L.R.A. 319. 

Neb.—Fitch v. Martin, 122 N.W. 50, 
84 Neb. 745. 

N.Y.—Gardner v. Barden, 34 N.Y. 
433; Hosley v. Black, 28 N.Y. 438, 26 
How.Pr. 97; Borough Development 
Co. v. Harmon, 154 App.Div. 689, 139 
N.Y.S. 362 [aff 108 N.E. 1089, 214 N. 
Y. 691]; Harger v. Edmonds, 4 Barb. 
256; Stevens v. Rhinelander, 28 N.Y. 
Super. 285; Wamsley v. Darragh, 35 
N.Y.S. 1075, 14 Misc. 566; : Western 
Nat. Bank v. Flannagan, 35 N.Y.S. 
848, 14 Mise. 317 [rearg den 35 N.Y.S. 
1118, 14 Misc. 641]. 

N.D.—Krogh v. Great West Life 
Assur. Co., 214 N.W. 897, 55 N.D. 722; 
Starke v. "Stewart, 157 N.W. 302, 33 
N.D. 359 [quot Cyc]. 

Ohio.—Root v. Monroeville, 16 Ohio 
Cir.Ct. 617, 4 OhioCir.Dec. 53 [rev 44 
N.E. 237, 54 OhioSt. 523]. 

Or.—Taylor v. Taylor, 103 P. 524, 
54 Or. 560. r 

Pa.—Justice v. Watkins, 119 A. 824, 
276 Pa. 138; Laidley v. Rowe, 119 A. 
474, 275 Pa. 389; Hunter v. Bremer, 
100 A. 809, 256 Pa. 257, Ann.Cas.1918A 
152; Ickes v. Ickes, 85. Az 885, 237 
Pa. 582, 44 L.R.A.N.S: 1118; 
United Traction Co., c 
Pa. 434; Brown v. White, 51 A. 962, 
202 Pa. 297, 58 L.R.A. 321; Mundis 
ve Emig; 32: A..1135, 171 Pa. 41737 By- 
ans v. Evans, 26 A. 755, 155 Pa. 572; 
Parry v. Parry, 18 A. 628, 130: Pa. 94; 
Citizens’, etc., Sav. Bank, etc., Co. v. 
Gillespie, 9 A. 78, 115 Pa.,564; Smith 
v. Arsenal Bank, 104 Pa. 518; Whar- 
ton v. Douglass, 76 Pa. 273; Sennett 
v. Johnson, 9 Pa. 335; Electric Stor- 
age Battery Co. v. Sechrist, 86 Pa. 
Super. 477; Harris & Rhodes v. Brin- 
ton, 75 Pa.Super. 68; Leh v. Dutt, 66 
Pa.Super. 171; Ephrata Water Co. v. 
Ephrata Borough, 20 Pa.Super. 149; 
Beam v. Gardner, 18 Pa.Super. 245; 
Jacoby v. Westchester F. Ins. Co., 10 
Pa.Super. 171; Keeler v. Schott, 1 Pa. 
Super. 458; Miller v. Tice, 12 Pa.Dist. 
&Co. 639; O’Neill v. Patterson, 10 
ee Leg.J.N.S. 189, 27 Pittsb. Leg.J 


Seiten First Nat. Bank wv. 
North, 51 N.W. 96, 2 S.D. 480. 

Tex.—Scott v. Townsend, 166 S.W. 
1138, 106 Tex. 322 [rev (Civ.App.) 159 
S.W. 342]; Hill v. Taylor, 14 S.W. 366, 
77 Tex. 295; Robinson v. Stuart, 11 
SW 275, %8 Dex: 926% \DexascCojve 
Andrade, (Civ. App.) 52  S.W.(2d) 
1063; Williams v. Fuerstenberg, (Civ. 
App.) 12 S.W.(2d) 812 [rev on other 
grounds (Commn.App.) 23 S.W.(2d) 
305]; O..C. Robitzsch & Son vy. Talia- 
ferro, (Civ.App.) 237 S.W. 637; Bu- 
chanan v. Williams, (Civ.App.) 225 
S.W. 59; Western Union Telegraph 
Co. v. McCormick, (Civ.App.) 219 S. 
W. 270; McBride vy. Kaulbach, (Civ. 


132 [64 C.J.] 


such parts of the evidence which are admissible.*? 
Documentary evidence may be admitted although 
inadmissible in part,'® particularly where its ad- 
mission is guarded by proper instructions.'4 
has also been held that, where a document is proper 
evidence of a fact, it will be admitted, and the 
opposite party is left to his motion to exelude?® 
i the consideration of the 


matter from 


\ 


irrelevant 
Hutvene 


App.) 207 S.W. 576; Nevill v. Gulf, 
ORES Me Riv On, (ChvyaADDe)) LS) Sea 
388 [rev on other grounds (Commn., 
App.) 244 S.W. 980 (rev. 252 S.W. 
ASB) | Missouri, i, -&) DP. Ry. (Co, lof 
Texas vy. Washburn, (Civ.App.) 184 
Save SSOn iG ult, C. eS S.eh ete COm Ve 
Winn Bros., (Civ.App.) 178 S.W. 697; 
Colorado County v. Travis County, 


(Civ.App.) 176 S.W. 845; Magee v. 
Paul, (Civ.App.) 159 S.W. 325; Mis- 
SOUGIN Ge Gem ee Ry OO. LOL ED OXAS WV 
Burk, (Civ.App.) 146 S.W. 600; Cole 
v. Horton, (Civ.App.) 61 S.W. 503. 
Utah.—Inland Engineering & Con- 


struction Co. v. Maryland Casualty 
Co., 290 P. 367, 76 Utah 4385. But see 
in re Younes, 94 P7333 (Utah 382; 
126 Am.S.R. 843, 17 L.R.A.N.S. 108, 14 
Ann.Cas. 596 (where questions were 
asked an attorney as to what a tes- 
tator said concerning his will when 
making it, which the witness refused 
to answer, the fact that the offer of 
proof included some immaterial mat- 
ter did not exclude the proof of that 
which appeared material). 
Vt:—Ravine House Co. v. Brad- 
street, 148 A. 481, 102 Vt. 370; Mon- 
Giom Vv. Bertrand, 127 “A. 371," 98 Wa: 
332; Wilder v. Hinckley Fibre Co., 122 
AY 428, 97 Vt. 45; “Wihite vy. Central 
Vermont Ry. Co., (1914) 89 A. 618, 
87 Vt. 330 [aff 35 °S.Ct.. 865, 238 U.S: 


507, 59 IsHMd. 14388, Ann.Cas.1916B 
2521; Dubois v. Roby, 80 A. 150, 84 
Vt. 465; Vaillancourt v. Grand Trunk 


Ry. (Co. of. Canada, 74) Azy 99,825 Vit: 
416; Gregg v. Willis, 45 A. 229, 71 Vt. 
Suley 

Wyo.—Morrison v. Cottonwood, De- 
velopment Co., 266 P. 117, 38 Wye. 
190; Reynolds v. Morton, 154 P. 325, 
23 Wyo. 528; Stickney v. Hughes, 75 
P. 945, 12 Wyo. 397 [aff 79 PB. 922, 13 
Wyo. 257]. 

Contra Le Bret v. Belzons, 13 la. 
93; Driscoll v. Damp, 16 Wis. 106. i 

[a] General objection.—If  evi- 
dence is offered, part admissible and 
part inadmissible, the court may 
overrule objections thereto, unless 
the defects are pointed out specifical- 
ly, for a general objection does not 
avail where part of the testimony of- 
fered is admissible. Krogh vy. Great 
West Life Assur. Co., 214 N.W. 897, 
55 N.D. 722; Lock Haven First Nat. 
Bank y. Peltz, 35 A. 218, 176 Pa. 513, 
53 Am.S.R. 686, 36 L.R.A. 218. 

[b] Getters.—(1) Where eleven 
letters were marked as exhibits and 
included in a single offer as letters of 
defendant, and some of them were 
immaterial, there was no error in re- 
fusing the omnibus offer, especially 
where no attempt was made to show 
by whom the letters were written, 
except plaintiff's testimony he re- 
ceived them through the mail and 
they purported to have been written 
by defendant. Newell v. Baird, (Iowa) 
192 N.W. 817. (2) The exclusion of 
all of a bundle of letters offered, 
without any attempt to show how any 
of them bore on the issues, was prop- 
er, where many of them were incom- 
petent, and but little light could have 
been thrown on the case by the ad- 
mission of any of them. Crucible 
Steel Co. of America v. Moen, 167 F. 
956, 93) C.CiA. 356. 

[ec] In California.—(1) A general 
offer to prove by parol evidence cer- 
tain facts which could only be proved 
by record or documentary evidence is 
properly refused, although the offer 
also embraced other matters not ob- 
jectionable. Bostwick v. Mahoney, 14 
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[§ 151] (2) Particular Purpose'7—(a) In Gen- 
eral. Hyvidence may be admissible for a special pur- 
pose, but not admissible generally; 
admissible for one purpose but not for another; 
or it may be admissible against one joint defendant 
but not against another.'® 
evidence presented, 
where it is admissible for any purpose,?® or for 


or it may be 


The trial court may ad- 
otherwise inadmissible, 


a particular purpose,?® and although offered gener- 


P., 832, 73 Cal. 238. (2) When an of- 
fer is made of a mass of evidence, 
complex in its character, and the 
whole of it is objected to if any part 
of it is admissible, it is error to ex- 
clude the whole. Board of Education 
v. Keenan, 55 Cal. 642. 

[d] In Maryland.—(i) Although 
an affidavit may have been admissi- 
ble if offered separately, it was prop- 
erly excluded if offered in connec- 
tion with other papers which were in- 
admissible. Modern Woodmen of 
America v. Cecil, 70 A. 331, 108 Md. 
357. (2) “Nor do we think ; i 
that where a question is proposed to 
be asked a witness, which involves 
several distinct members, the Court 
is bound to select from the questions 
such members of it as might be ad- 
missible if unaccompanied by others 
with which it is connected, and say 
that such particular portions of the 
testimony are proper.” Whiteford v. 
Burckmyer, 1 Gill 127, 140 [quot with 
appr Carroll v. Granite Mfg. Co., 11 
Md. 399, 408]. (3) Where some por- 
tion of the evidence embraced in the 
offer was admissible, it is error to 
reject the whole of it. Gorsuch v. 
Rutledge, 17 A. 76,970 Md. 272, (4) 
“It has been settled by repeated de- 
cisions of this court that if any part 
of the evidence offered is competent 
and admissible, it is error to reject 
the whole.” Perey v. Clary, 32 Md. 
245, 251 (without citing decisions). 

12. City of Atlanta v. Feeney, 155 
S.H. 370, 42 Ga.App. 135; Jones v. 
Stevens, 5 Metc. (Mass.) 373. 

[a] Inseparable evidence.—Evi- 
dence immaterial in itself may be 
competent if inseparably interwoven 
with material evidence. Sullivan v. 
Sullivan, 139 Ill.App. 378. 

13. Graf v. Holcombe, 277 . 687: 
Nicks’ Heirs v. Rector, 4 Ark. 251; 
Adams v. Hill, (Tex.Civ.App.) 149 S. 
W. 349; Covington v. Navarre, 129 S. 
EK. 318, 99 W.Va, 431. See Welden v. 
Frankfort General Ins. Co., 172 N.Y.S. 
717, 184 App.Div. 795 (a letter claimed 
to show an agent’s authority is ad- 
missible, so far as showing author- 
ity, and, if confidential matters are 
stated therein, outside of issue of 
authority, they may be omitted from 
the evidence). 

[a] Thus, in an action to foreclose 
vendor’s lien notes, releases of such 
liens were admissible although they 
contained recitals not of themselves 
admissible. Adams y. Hill, (Tex.Civ. 
App.) 149 S.W. 349. 

14. Graf v. Holcombe, 277 F. 687. 

Cure of errors by instructions see 
Appeal and BHrror §§ 2974-2977. 


15. See infra §§ 217-229. 
16. Chicago v. Cohen, 139 I1l.App. 
244; Soulard v. Clark, 19 Mo. 571; 


Dayton Folding Box Co. v. Danciger, 
143 S.W. 855, 161 Mo.App. 640. 
17. Gross references: 

Hffect of admission and limitation to 
eevee purpose see infra §§ 15.- 
16d. 

Motion to strike out evidence see in- 
fra §§ 218-220. 

Reference to protection by insurance 
or other indemnity of defendant 
see supra § 111 
18. Outlook Farmers’ Hlevator Co. 

v. American Surety Co. of New York, 

Ade es 90lby 0) Miomitesi. 

19. U.S.—Lauderdale County 

Kittel, 22:9 By o5938)) L438yC:CiA. 615. 
Ark.—Lisko vy. Uhren, 196 8.W. 816, 

130) Ake) Waar 
Cal.—San Luis Obispo County v. 


Vv. 


ere: 24° P. 864; 27 OR. 756) 191 "eal 
432. 

Colo.—MecAllister  v. McAllister, 
209) Bei Seed, Colonwas. 

Ill.—Erickson vy. Fred Miller Brew- 
ing Co., 189 Ill.App. 394. 

Ind.—lLouisville; etc., KR. Copiive 
Donnegan, 12) IN.) 153; 1011) Inds aio. 
Pape v. Ferguson, 62 N.E. 712, 28 Ind. 
App. 298. 

Iowa.—Stotts v. Fairfield, 145 N.W. 
61, 163 Iowa 726; Citizens’ Nat. Bank 
Mt eee 75 N.W. 506, 105 Iowa 

69. 

Kan.—Chicago Lumber Co. vy. Cox, 
TAT P. 1695 94 Kanieno3: 

Mass.—Hubbard vy. Allyn, 86 N.E. 
356, 200 Mass. 166. 

Mich.—Haines v. Lake Shore, etc., 
R. Co., 89 N.W. 349, 129 Mich. 475. 

Minn.—Schell v,. St. Paul Second 
Nat. Bank, 14 Minn. 43. 

Mo.—City of St. Louis v. Worth- 
ington, 52 S.W.(2d) 1003; Neal v. 
Caldwell, 34 S.W.(2d) 104, 326 Mo. 
1146; Cazzell v. Schofield, 8 S.W.(2d) 
580, 319 Mo. 1169; Lanham v. Ves- 
per-Buick Automobile Co., (App.) 21 
S.W.(2d) 890; Plater v. W. C. Mullins 
Const.. Co., 17 Siw. Gada) 658; 223° Mo: 


App. 650; Algeo v. Stewart, 7 S.W. 
(2d) 470, 222 Mo.App. 1003; Evans v. 
Williams, 4 S.W.(2d) 867, 222 Mo. 


App. 705; Courter v. George W. Chase 
& Son Mercantile Co., 299 S.W. 622, 
222 Mo.App. 43; Melvin v. Cater, 299 
S.W. 103, 221 Mo.App. 1212; Rechow 
v. American Cent. Ins. Co:, 65 Mo: 
App. 52. 

Mont.—Outlook Farmers’ 
Co. v. American Surety Co. of New 
York, 223 PRP. 905; 70) Mont. 8°" Pure 
Oil Co. Ne ‘Chicago, iM. "& Sta Pe tiny. 
Co., 185 P. 150, 56 Mont. 266. 

N.J.—in re Board of Recrestion 
Com’rs of Town of West New York, 
Hudson County, 136 A. 176, 103 N.J. 
Law 419. 

N.Y.—Quincey v. White, 63 N.Y. 
sHOe nev: 5 WDWalya sens 


Elevator 


N.C.—Gaylord v. Gaylord, 63 S.E. 
LO AB e ROLIN Ce eZ ae 

Ohio.—Adams v. Foley, 173 N.BE. 
197, 36 OhioApp. 295. 


Pa.—McClelland  v. 
Watts&S. 360; 


Lindsay, a 
Stockwell v. Loecher, 


9, Pa.Super. 2410 

Porto Rico.—Belber vy. Calvo, 16 
Porto Rico 342. 

Tex.—Blum Milling Co. v. Moore- 
Seaver Grain Co., (Commn.App.) 277 
Pern 78 [rev (Civ.App.) 264 S.w. 
5d]. 

20. U.S.—Hollenback v. Hand, 189 
F. 929; Southern Pac. Co. v. Schoer, 
ihe BY) 466; 012 ICS CUAL 26 Si bie adele 
707. 


Ala.—Murphy v. Pipkin, 67 So. 675, 
192 Ala. L113. Lamar Vv. Kine, 53) So. 
219, 168; (Ala. 286. 

Ariz.mFriedman yv. Murphey, 124 
P. 654, 14 Ariz. 42. ; 

Cal. Wagner y. Atchison, T. & S. 
Hw Ryn Cone 92 Py 645, 2d0) Cale 2 6. 
Adkins» v., Brett, figs) Ps 251, Usa Cale 
252; Simoneau v. Pacific Electric Ry. 
Co., 115 P. 320, 159 Cal. 494; Gajanich 
Pa Sanee OLY: 3 P.(2d) 389, 116 Cal.App. 


Colo.—Town of Meeker v. Fairfield, 
136 P. 471, 25 Colo.App. 187. 

Ga.—Bagegs-Langford Motor Co. v. 
J.-H. Moore & Son, 188 S.E. 256; 36 
Ga.App. 788; Orr yv. Dawson Tele- 
phone Co., 133 S.H. 924, 35 Ga.App. 
560; Capital City Brick Co. v. Atlan- 
tarlice és CoaliCo.,) 63) SiH.) 562) 85 iGa. 
App. 436. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 151] 


ally,?? especially where trial court limits effect of 
evidence to the purpose for which it is admissible.?? 
The rule should be particularly applicable to cross- 
examination.** It is the duty of the party objecting 
to the admission of evidence to inyoke the court’s 
action so that the evidence may be set before the 
limitations.?* 
evidence is relevant and properly admissible for the 


jury with the proper 


111.—National Importing & Trading 


Co: v. E. A. Bear & Co., 236-T11l.App. 
426; Cooper vy. Illinois Publishing & 
Printing Co., 218 Ill.App. 95; Har- 
mon vy. Peoria Ry. Co., 160 1ll.Anvp. 
458; Tijan v. Illinois Steel Co., 158 
TApp, 30 ual 95) No 627, 250° Ty} 
554]. 


Ind.—Union Traction Co. of Indi- 
ana v. Morris, 136 N.E. 861, 193 Ind. 
Blot ecnesapeakes: GOI Ry. YCow v. 
Perry, 125 N.E. 414, 71 Ind.App. 506; 
Irvine v. Baxter Stove Co., 123 N.E. 
85; TO} Ind. App. 105. 

Iowa.—Gibson v. 
Coes oe ING. OS ks 
Kimbro vy. Moles, 157 
Iowa 528. 

Ky.—Major v. 
463, 157 Ky. 468. 

Me.-—Reid v. Eastern S. S. Co., 90 
A. 609, 112 Me. 34. 

Md.—County Com’rs of Prince 
George’s County v. Timmons, 133 A. 


322, 150 Mad. 511. 

Mass.—Bresky v. Rosenberg, 152 
N.E. 347, 256 Mass. 66; Lamberti v. 
Neal, 148 N.E. 468, 253 Mass. 99; 
James v. Cummings, 132 Mass. 78. 

Minn.—James E. Carlson, Ine., v. 
Bakbler, 174 N.W. 824, 144 Minn. 125. 

Mo.—Thompson v. City of Lamar, 
17 S.W.(2d) 960, 322 Mo. 514; Allen 


Adams Express 
187 Iowa. 1259; 
NBA Glgube ri kyes 


163 S.W. 


Garrott, 


v. Moss, 27 Mo. 354; Yarbrough v. 
Wisconsin Lumber Co., (App.) 211 
Wa Les 

N.H.—Lovett v. Manchester St. 


Ry. 159 A. 132, 85 N.H 345; Hussey 
v. Boston & M. R. R., 133 A. 9, 82 N. 
H. 236; Lemire v. Pilawski, 88 A. 702, 
77 N.H. 116; Scully v. Manchester St. 
Ry., 83 A. 512, 76 N.H.' 578; Connec- 
ticut River Power Co. v. Dickinson, 
Fa KN5Sbs 175 VNCH. 85324 Kelland (vy. 
Jos. W. Noones Sons, 71 A. 947, 75 N. 
H. 168; Robinson v. Stahl, 67 A. 577, 
74 N.H. 310; Haskell v. Manchester 
St. Ry., 64 A, 186, 73 N.H. 587; Rog- 
ers v. Kenrick, 63 N.H. 335. 
N.J.—Jerolamon v. Town of Belle- 
ville, 101 A. 244, 90 N.J.Law 206. 
N.Y.—Bennett v. Nazzaro, 258 N.Y. 
S. 828, 144 Mise. 450; McGovern v. 
Oliver, 163 N.Y.S. 275. 
Ohio.—Sullivan v. Cassidy, 163 N. 
E. 728, 29 OhioApp. 457 [aff 161 N.E. 


540, 118 OhioSt. 508]. 

Or.—Hayes v. Uglow, 3 P.(2d) 126, 
137 Or. 373; Holman v. Uglow, 3 P. 
(2d) 120, 137 Or. 358; State v. Finni- 
gan, 160 P. 370, 81 Or. 528. 

Pa.—Randal v. Gould, 73 A. 986, 
225 Pa. 42 

Tex.—A. S. Cameron Steam Pump 
Works v. Lubbock Light & Ice Co., 
(Civ-App.) 167 S.W. 256: Rockwell 


Bros. & Co. v. Hudgens, 123 S.W. 185, 
57 Tex.Civ.App. 504. 

Va.-—Rosenberg v. Mason, 160 S.E. 
ASO SR Lovieviaks tio. 

Wash.—Wilcox v. Bear, 248 P. 58, 
59, 140 Wash. 39. 

W.Va.—Creer v.. Arrington, 79 S.H. 
G20 i Qi a 693% j 

“That evidence, properly admissi- 
ble for one purpose, may be so per- 
verted in its use as to effect a differ- 
ent and illegitimate purpose, is not 
altogether preventable. But such 
evidence cannot on that account be 
wholly rejected. The correction of 
its abuse lies in such explanation of 
its abuse as the presiding judge may 
feel required to give to the jury con- 
cerning it.’ State v. Farmer, 24 A. 
985, 986, 84 Me. 440 [quot Wilcox v. 


Bear, supra; 1 Wigmore Evid. (2d 
ed) § 138 p 42]. 
21. Farnsworth v. Nevada Co., 102 


Wy 51 Sy 42) C.C.A,,, 009. 
22. Ala.— Southern Ry. 
Hall, 96 So. 78, 209 Ala. 237. 


(OCH Sir 


uo, Las. Views 6.5 
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\ 


At least if 


Ariz.—Miles v. 
APIA T3) 
Cal.—Avery v. 
177 Cal. 484; Basler v. Sacramento 
Gasic MlectriekCo.,. ieee s 53 08 
Cal. 514, Ann.Cas.1912A 642. 
Ga.—Park vy. Reid, Strong & Rob- 
ertson, 8158... 1105s 4 tGiay 681: 
Ayash v. Georgia Show Case Co., 101 


Wright, 194 P. 88, 
TAA. Te Re 197 08 
Wiltsee, 171P%'-95, 


22 


S.E. 815, 24 Ga.App. 661. 
Idaho.-—Gaskill v. Jacobs, 225 P. 
499, 38 Idaho 795. 
Ind.—Morgan v. Winship, 126 N.P. 


37, 72 Ind.App. 473; Smith v. Graves, 
108 N.E. 168, 59 Ind.App. 55; Pape v. 
Ferguson, 62 N:B. 712, 28 Ind.App. 
298. 

lowa.—Schworm Vv. Fraternal 
Banker’s Reserve Society, 150 N.W. 
714, 168 Iowa 579, Ann.Cas.1917B 373; 
Blizzard Bros, v. Growers’ Canning 
Con las INOW O36 

Kan.—Minor v. Atchison, T. & S. F. 
Ry. Co., 155°P.935, 97 Kan.) 260. 

Md.—Umestot v. Lewis, 139 A. 353, 
1563 Md. 621. 

Mass.—Quinn v. Standard Oil Co. 
of New York, 144.N.E. 53, 249 Mass. 
194; Gillet v. Shaw, 104 N.E. 719, 217 
Mass. 59. 

Mich.—Rigegs v. Riggs’ Estate, 206 
N.W. 508, 232 Mich. 579. 

Mo.—Tillman vy. City of Carthage, 
247 S.W. 992, 297 Mo. 74; Evans v. 
Williams, 4 S.W.(2d) 867, 222 Mo.App. 
705; Courter v. George W. Chase & 
Son Mercantile Co., 299 S.W. 622, 222 
Mo.App. 43; Slinkard vy. Lamb Const. 
Co., CAbdp.) 212°S8SW. 61 [aff 225 S.Ww. 
352, 286 Mo. 623]; Hidson y. Metro- 
politan St. Ry. Co., (App.) 209 S.W. 
5D: 


Mont.—MacDonald v. Klenze, 157 
Pe LS bak Wont 2: 
Neb.—Fellers v. Howe, 184 N.W. 


122, 106 Neb. 495. 
Nev.—Rehling v. Brainard, 144 P. 
167, 38 Nev. 16, Ann.Cas.1917C 656. 


Iron & Steel Co. 
v. Wiegand, 34 OhioCir.Ct. 556. 

Pa.—Koch v. Moyer, 158 A. 198, 103 
Pa.Super. 270. 

Tex.—City Nat. Bank of Spur v. 
Rhome-Farmer Livestock Commis- 
sion Co., (Civi.App.) 259 S:W.'184. 

Utah.—Murray Meat & Livestock 
Co. ve Newhouse Realty Co., 155 P. 
47 Utah 622. 

r R, Bianchi Granite Co. v. 
Terre Haute Monument Co., 99 A. 
STO be LRT. i 

Va.—Guntner v. Hughes, 129 S.E. 

Fielding v. Robert- 
son, 126 S.E. 231, 141 Va. 123 

Wash.—-Bloomberg v. Bloomberg, 
269 P. 852, 148 Wash. 638; Finance 
& Insurance Agency v. Herren, 247 
P. 948, 1389 Wash. 499. 

23. Wagner v. Atchison, T. & S. F. 
Ry Cos, 292P11645,) 240 %Cals 526: 

24. .S.—Lauderdale County v. 
Kittel, 229 F. 593, 1438 C.C.A. 615. 

Ala.—Johns Undertaking Co. v. 
Hess-Strickland Transfer & Storate 


Co., 104 So. 250, 218 Ala. 78. 
Cal.—Williams y. Hartford Ins. 
Co., 54 Cal. 449. 
i al of Georgia Ry. Co. v. 
Brown, 74 S.BH. 839, 188 Ga. 107. 


Ill.—Harmon v. Peoria Ry. Co., 160 
Tll.App. 458; Tijan v. Illinois Steel 
Co.,' 158, Tll.App, 30 fafft 95.N.E. 627, 
250 TH. 5541]. 

Mass.—Coulombe v. Horne Coal 
Co., 175 N.E. 631, 275 Mass. 226; Eve- 
land v. Lawson, 132 N.H. 719, 240 
Mass. 99; Lury v. New York, N.‘H. 
& H. R. R.,\91 N.E. 1018, 205 Mass: 
540; Hubbard y. Allyn, 86 N.E. 356, 
200 Mass. 166. 

Mo.—Thompson v. City of Lamar, 
17 S.W.(2d) 960, 822 Mo. 514; Cazzell 
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purpose for which it is offered, the trial court may 
admit it although when in evidence it may be used 
to effect another purpose for which it would not 
have been admissible.?® 
he wants to show by the evidence offered, he re— 
stricts his offer for a particular purpose.?° 
according to some decisions, the trial court may 
not exclude evidence offered generally which is ad- 


When counsel states what 


While,. 


Vv. soetet Gs 8 S.W.(2d) 580, 319 Mo. 
1169. 

N.J.—In re Board of Recreation 
Com’rs of Town of West New York, 
Hudson County, 136 A. 176, 103 N.J- 
Law 419. 

Tex.—Blum Milling Co. v. Moore- 
Seaver Grain Co., (Commn.App.) 277 
S.W. 78 [rev (Civ.App.}) 264 S.W. 
551]; Lamar & Smith v. Stroud, (Civ. 
App:) (5. S.W.(2d) .824; Reese v.. 
Carey Bros., (Civ.App.) 286 S.W. 307- 

Va.—Shenandoah Valley Loanj & 


Trust Co. v. Murray, 91 S.E. 740, 120 
Va. 563. 
Wis.—Illinois Steel Co. v. Pac- 


zocha, 119 N.W. 550, 139 Wis. 238. 

Request for instructions see infra 
§ 682. 

25. Cal.—Avery v. Wiltsee, 171 P. 
95, 177 Cal. 484; Lake v. Bonynge, 
IE enerasias iM KOZ I. 

Conn.—Woodward y. City of Wa- 
LEGDULY.) al Dba eAt Saba alts CAM eAoies 
New Haven Trust Co. v. Doherty, 50 
A. 890, 74 Conn. 348. 

Ga.—Great Cosmopolitan Shows v.. 
Petty, 66 S.E. 624, 7 Ga.App. 236. 

Ind.—W. A. Flint Co. v. John V.. 
Farwell Co., 134 N.E. 664. 

Ky.—Hudson. v. Nolen, 135 S.W. 
414, 142 Ky. 824. 

Me.—O’Brien v. J. G. White & Co., 
74 A. 721, 105 Me. 308. 

Mich.—Whittemore v. Walter, 159 
N.W. 525, 193 Mich. 365; Sykes v. Vil- 
lage of Portland, 159 N.W. 325, £98 
Mich. 86. 

Mo.—Moore v. St. Joseph & G. TI. 
Ry. Co., 186 S.W. 1035, 268 Mo. 31 [aff 
37 S.Ct. 278, 243 U.S. 311, 61 Tima. 
741]; Stoebier v. St. Louis Transit 
Co., 102 S/W. 651,-203 Mo; 721;- sty 
v. Walker, 3 S.W.(2d) 744, 222 Mo.App. 
619; Hidson v. Metropolitan SeeRy. 
Co., (App.) 209 S.W. 575. 

Mont.—Hester v. Western Life & 
Accident Co. of Denver, 215 P. 508. 

N.M.-—Moore v. Mazon Estate, Inc., 
175 P. 714, 24 N.M. 666. 

N.Y.—Dutchess Co. v. Harding, 4% 
N.Y. 321. 

N.C.—Butler v. Armour Fertilizer 
Works, 142 S.E. 483, 195 N.C. 409; 
In re Hinton’s Will, 104 S.E. 341, 180 
NKGy 206% 


Pa. Sm Pa. 
Super. 241. 
eee S.W. 632, 
52 Tex. Civ. App. 200. 
, 54 Vt. 638. 


Wash.—-Fitzgerald v. City of Cen- 
tralia, 173 P. 631, 102 Wash: 586. 


_Wis.—City of Baraboo v. Excel- 
oe Greamery *Co., 1177 MNGWeH 36nd 
ric 


Wyo.—Boyle v. Mountford, 270) P. 
537, 39 Wyo. 141. 

[a] Rule restated.—‘‘When an evi- 
dentiary fact is offered for one pur- 
pose, and becomes admissible by sat- 
isfying all the rules applicable to it 
in that capacity, it is not inadmissi- 
ble because it does not satisfy the 
rules applicable to it in some other 
capacity and because the jury might 
improperly consider it in the latter 
capacity.” 1 Wigmore Evid. (2d ed) 
§ 13 p 42 [quot ‘Wagner y. Atchison, 


ip. & S. F. Ry. Co., 292 P. 645, 647, 
210 Cal. 526; Adkins v. Brett, 193 P. 
251, 258, 184 Cal. 252; \City of St. 


Louis v. Worthington, 
(2d) 1003, 1009; Esty v. Walker, 3 S. 
W.(2d) 744, 749, 222 Mo.App. 619; 
Hester v. Western Life & Accident 


(Mo.) 52 S.W. 


eae Denver, (Mont.) 215 P. 508, 
EON 
26. Ducre v. Milner, (La.App.) 140 


So. 158 [annulled 141 So. 617, 
142 So. 618]. 
[a] Restricted offer.—In a serv- 
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missible for any purpose,?7 in others the trial court 
may, in the absence of a statement of the particu- 
lar purpose for which evidence is offered, exclude 
At any rate, an explanation of the purpose 
of evidence is not necessary where it is admissible 
generally ‘and not for a limited purpose only.?° 

2| (b) Evidence Inadmissible for Purpose 
Offered. In a criminal®° or civil case, the trial court 
may exclude evidence, although admissible for cer- 
tain purposes, if it is inadmissible for the purpose 
for which it is offered?! and its exclusion is not 
Especially is this true where the 
Tt is not the duty of the 
court to look beyond the purpose for which ‘evidence 
is offered,?* but if it is admissible for another pur- 
pose, 1t should be offered for such purpose.*® 
wise, evidence may be rejected where it is offered 
for several purposes for one of which it is inad- 


Thine’ 


[§ 15 


382 


reversible error.®? 
purpose is improper.®? 


ant’s action against the estate of a de- 
ceased master, an offer by plaintiff, 
tending to show that the deceased 
master was not present at the time 
of injury, was, tantamount to a limi- 
tation that his testimony of how the 
accident occurred, later offered, would 
relate only to matters not within 
knowledge of decedent. Gosselin v. 
Griffins, dd A. 854) 79) NU 5 10. 

27. Kansas City Southern Ry. Co. 
Vv. Jones, 86 SiCt.~518,; 241, U.S. 181, 
60 L.Ed. 943 [rev 68 So. 401, 137 La. 
178]; Boddy v. Henry, 101 N.W. 447, 
126 Iowa 31; Emrich v. Union Stock 
Yard Co., 38 A. 948, 86 Md. 482; Byers 
v. Horner, 47 Md. 23. 

28. Ala.—Archer y. Sibley, 78 So. 
849, 201 Ala. 495; Western Union 
Telegraph Co. v. Favish, 71 So. 183, 
196 Ala. 4; Farley v. Bay Shell Road 
Cow 227i -Soe-770, 125 ‘Alan, 284. 

Ark.—Kansas City Southern Ry. 
Cory. olweslie Wi6TeS. Wa, Soi 12 Ark, 
305, Ann.Cas.1915B 834 [rev on other 
grounds 35 S.Ct. 844, 238 U.S. 599, 
59 L.Ed. 1478]; Graysonia-Nashville 
Lumber Co. v. Carroll, 144 S.W. 519, 
102 Ark. 460. 

Colo.—Mutual Life Ins. Co. of New 
York v. Good, 136 P. 821, 25 Colo.App. 
204. 

Ga.—Weeks v. Hosch Lumber Co., 
66 S.E. 168, 133 Ga. 472, 134 Am.S.R. 


2138. \ 
pL-——Byler sw. Asher, 74% pulls one 
Davis v. Gibson, 70 Ill.App. 273. 
Mass.—Hathaway v. Tinkham, 19 
N.E. 18, 148 Mass. 85; Atherton v. 
Atkins, 29-N.i. 223, 4139) Mass. 6h; 


Collins v. Stephenson, 8 Gray 438. 
Pa.—Frey v. Barr, 28 Pa.Dist. 570. 
Tex.—O, Cy Robitzsch &s Son, v. 

Taliaferro, (Civ.App.) 237 S.W. 637. 
“True, we have many cases reliev- 

ing the court from reversible error 

for letting in evidence which should 
be limited, upon the idea that the ob- 
jector should point out the objectional 
cause or ask for the limitation of 
same by instruction, but when evi- 
dence is offered which is good only as 
to one feature of the case, the trial 
court will not be put in error for sus- 
taining an objection to same in the 
absence of a statement from the 
party offering it of the point or fact 

to which it applies and with the limi- 

tation that it is offered only in that 

connection.” Archer v. Sibley, 78 So. 

849, 850, 201 Ala. 495. 
fa] In New York.—(1) Where 

evidence, incompetent except for a 

particular purpose, is offered without 

explanation as to its purpose and re- 
jected, and it is manifest that it was 
not offered for the purpose for which 
it was competent and that the court 
could not have so supposed, its re- 
jection does not constitute error. 

Maverick v. Marvel, 90 N.Y. 656 mem; 

Maslin vy. Childs, 130 N.Y.S. 902, 146 

App.Div. 174; City of Binghamton y. 

Mart, 2iie INSY.S, (688, 125) Misc. 44) 

(2) In an action for a breach of 
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missible.?é 


Exclusion. 


Like- 


promise, defendant is not bound in of- 
fering evidence in mitigation of dam- 
ages to declare that he offers it for 
that purpose; if the evidence is com- 
petent for this purpose it must be 
received, although it is incompetent 
for other purposes. Button v. Mc- 
Cauley, 1 Abb.Dec. 282, 4 Transcr.A. 
447, 5 Abb.Pr.N.S. 29. 

29. Cripe v. Cripe, 148 ine 520, 170 


Cal. 91 
30. See Criminal Law § 2152. 
31. U.S.—Flowers v. Bush & With- 
JOA AE 5 LO, 16 6_ ©. C8A: 


EE pope Co., 
ate 
pare hom Reee v. Drake, 32 Ala. 


Cal.—Roberts v. Roberts, 142 P. 
ieee 168 Cal. 307, Ann.Cas.1916A, 

Ill.— Page v. W. F. Hallam & Co., 
212 Ill.App. 462. 

Ind.—Shilling v. Varner, 103 N.E. 
404, 181 Ind. 381 [quot Cyc]; Jeffer- 
sonville, Madison, & Indianapolis R. 
Co. v. Riley, 39 Ind. 568. 

Iowa.—Stilwell v. Stilwell, 172 N. 
W. 177, 186 Iowa 177. 

Md.—Byers v. Horner, 47 Md. 23; 
Green v. Caulk, 16 Md. 556; McTavish 
v. Carroll, 13 Md. 429. 

Minn.—Colby y. Colby, 67 N.W. 663, 

CLC. 


64 Minn. 549. 

N.J.—Delaware, Ron OOS 
Dailey, 37 N.J.Law 526. 

N.Y.—Jardine v. Huguet Silk Co., 
96 N.H. 449, 203 N.Y. 273; Clews v. 
Kehr, 90 N.Y. 633 mem; Pendleton v. 
Weed, 17 N.Y. 72; Travis v. Barger, 
24 Barb. 614; Tochman y. Brown, 33 
N.Y.Super. 409. 

N.C.—Gibson v. Terry, 97 S.E. 485, 
176 N.C. 588; Wilson v. Scarboro, 90 
S.E. 780, 171 N.C. 606; Wilson v. 
Scarboro, 88 S.H. 872, 171 N.C. 606 
[den reh 86 S.E. 611, 169 N.C. 654]. 

Okl.—Spaulding v. Beidleman, 160 
P. 1120, 60 Okl. 183. 


Vv. 


Roa Maye ie v. Hauser, 11 Serg.&R. 
S.C.—Martin vy. Jennings, 29 S.B. 
SOM, pais: Comoiile 


S.D.—Conway v. Belatti, 175 N.W. 
703, 42 S.D. 400. 
Tex.—O’Brien y. Hilburn, 22 Tex. 


616. 

Can.—Shelburne Hlection Case, 37 
Can.8.C. 604. 

‘La] “To hold otherwise would 
often work great injustice, for it 


would enable an unscrupulous party 
to intentionally lead the trial court 
into error and, in the appellate 
tribunal, secure an order for a new 
trial, solely because he successfully 
concealed from the trial court a legit- 
imate purpose that might have been 
subserved by the admission of the 
offered testimony.” Shilling vy. Var- 
ner, 1038 N.H. 404, 406, 181 Ind. 381. 
32. See Appeal and Error § 2989, 
Adherenco to theory pursued in 
trial court see Appeal and Error § 628. 
83. Perry v. Smith, 29 N.J.Law 74. 
34. Johnson y. Marshall, 34 Ala. 


On the other hand, 
offered and admitted for a purpose for which it is 
inadmissible, its admission is not reversible error, 
it has been held, if the record also shows that it was 
admissible for another purpose.*”7 

[§ 153] (c) Coparties.*® 
as to one party may be admitted as against a co- 
party,®® especially where the court limits the evi- 
dence to such party.*° 
the evidence is inadmissible should request the trial 
court to limit the evidence to the proper party.** 
Evidence inadmissible as to other parties may be 
admitted on behalf of one party.*? 
While evidence may not be excluded 
where offered against a party or parties for which 
it is eompetent,*? when evidence is offered against 
several parties and is admissible only as against 
some parties, the court may reject 1 


[§§ 151-153 


when evidence is 


Evidence inadmissible 


The party against whom 


it.44 It then 
522; Shilling v. Varner, 103 N.E. 404, 
181 Ind. 381. 

Travis v. Barger, 24 Barb. (N. 
4 


. Hicks v. Lawson, 39 Ala. 90; 
Johnson yv. Marshall, 34 Ala. 522. 


37. Cook & Scott v. Parham, 24 
Ala. ‘ 
38. Admissibility of admissions of 


coparties see Hvidence §§ 401-406. 
39. U.S.—Pensacola State Bank v. 
Thornberry, 226 F. 611, 141 C.C.A. 367. 
Ala.—Hanecock vy. Hullett, 82 So. 
522, 203 Ala. 272; Collins, v. Moun- 
tain, 53 Ala. 201; Palmer yv. Stewart, 
SeAlan 75d. 

Cal.—Voorman v. Voight, 46 Cal. 
392; Siskin v. Dembroff, (App.) 9 P. 
(2d) 908; Koeberle v. Friganza, 226 
P. 35, 66 Cal.App. 323. 

Ga.—Becker v. Donalson, 67 S.E. 
92, 133 Ga. 864. 

Ind.—W. A. Flint Co. v. John V. 
Farwell Co., 134 N.E. 664, 136 N.E. 
839, 192-Ind. 439; Hitt v. Carr, 109 N. 
EH. 456, 62 Ind.App. 80. 

Iowa.—Hanson vy. Kline, 113 N.W. 
504, 186 Iowa 101. 

Mo.—St. Louis Agricultural, ete., 
Assoc. v. Delano, 37 Mo.App. 284. 

Mont.—Outlook Farmers’ BHPlevator 
Co. v. American Surety Co. of New 
York, 223 P. 905, 70 Mont. 8. 

N.J.—Reilly vy. Lobdell, 134 A. 834, 
103 N.J.Law 200. 

N.Y.—Gardner v. Friederich, 57 N. 
BH. 1110, 163 N.Y. 568; Fox v. Jackson, 
8 Barb. 355; Von Kamen vy. Roes, 20 
N.Y.S. 548, aS Hun 625 [aff 39 N.E. 
859, 144 N.Y. 685]. 

Tex.—Lewis Bros. v. Johnson, (Civ. 
App.) 247 S.W. 589 [error dism 278 S. 
W.) 115, 114 Tex 5815" .G. 4M Carl= 
ton Bros. & Co. v. Hoppe, (Civ.App.) 
204 S.W. 248. 

Vt.—Smith v. Martin, 106 A: 666, 93 
Wits Abas 

Va.—Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462. 

40. Siskin v. Dembroff, 
9 P.(2d) 908; Olsen v. Jacobs Motor 
Co.” 278e eho OOF, CalkAipp. a428r 
Smith v. Graves, 108 N.E. 168, 59 Ind. 
App. 55; Terry v. Richardson, 116 S. 
BS 218, 223 SiGe BLoiCity, Nate Bank 
of Spur v. Rhome-Farmer Livestock 
Commission Co., (Tex.Civ.App.) 259 
S.W. 184. 

41. Willis v. First Nat. Bank, (Tex. 
Civ.App.) 262 S.W. 851; City of Mag- 
nolia Park v. Crooker, (Tex.Civ.App.) 
252 S.W. 341; Brite v. Atascosa Coun- 
ty, (Tex.Civ.App.) 247 S.W. 878. 

: Cee for instructions see infra 

682. 

42. St. Louis, Iron Mountain & 
Southern Ry. Co. v. Raines, 119 S.W. 
266, 90 Ark. 482; Schell v. St. Paul 
Second Nat. Bank, 14 Minn. 43. 

43. Falkner y. Jones, 15 Ala. 9. 

44, Williams v. Fuerstenberg, 
(Tex.Civ.App.) 12 S.W.(2d) 812 [rev 
on other grounds (Commn.App.) 23 S. 


W.(2d) 305]; Thorne v. Joy, 45 P. 642, 
15 Wash. 838. 


(Cal. App.) 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


poe 
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becomes the duty of the offerer to offer it against 
the particular parties who may be bound by it.45 
Where evidence is offered jointly on behalf of sev- 
eral parties, which is competent on behalf of some, 
and incompetent as to others in whose behalf it is 
offered, the trial court may reject it.4é 

[§ 154] (d) Impeaching Evidence.*? Evidence 
otherwise inadmissible may be admitted by the trial 
court for the purpose of impeachment,*® partieu- 
larly where the court limits the evidence to such 
purpose.*® In the absence of a specific offer for 
the purpose of impeachment the trial court may, it 
has been held, exclude the evidence.°° 

[§ 155] f. Rulings on Offer. For the purpose of 
ruling on an offer of proof the court is bound to ac- 
cept as true the allegations of the offer,®* and that 
the evidence will establish the facts offered to be 
proved.°? Although a statement of what a party 
expects to prove by a witness shows that he expects 
an answer not responsive to the question,®® the 
court cannot rule on the assumption that the witness 
would so answer:°* Where the court overrules an 
offer of proof, it concedes that the witness, if per- 
mitted, could prove the facts embodied in it.®> The 
correctness of a ruling is to be determined by the 
situation as presented to the court when the evi- 
dence is offered.°® A ruling excluding evidence 
which is inadmissible when offered is not rendered 
erroneous because the evidence becomes admissible 
later in the ease.°? A ruling admitting evidence 
which is conipetent when offered is not rendered er- 


45. Williams ve Fuerstenberg,| merely a ruling 
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roneous because the evidence becomes unimportant 
in view of subsequent evidence,®® or the issue it 
supports is subsequently withdrawn or abandoned.°® 
The fact that the evidence introduced does not come 
up to the offer does not affect the correctness of 
the court’s ruling.*° The court may refuse to rule 
on an offer to prove certain facts where the evidence 
to prove part of such facts had already been re- 
jected.°+ The court may refuse an offer to prove a 
particular fact where the proof would be contradic- 
tory of the witness’ previous testimony.®? If the 
court deems an offer too general, it should so state 
in order to permit a more specific offer.6* Where 
the court desires further proof of genuineness of 
documentary evidence,®** it is under a duty to point 
out what further proof it requires.°® Where an 
offer of proof presents several propositions, no 
ruling is presented for consideration where the 
court merely notes that the latter part of the offer 
is admissible.®® It is not error to refuse to strike 
out an offer to prove certain facts, the objection 
to which is sustained.®* 

[§ 156] 9. Presence of Jury During Argument as 
to Admission.°* The better practice is that all 
doubtful questions of evidence or procedure should 
not be proposed or discussed in the presence of the 
jury.®® The court should exclude the jury while 
hearing the preliminary testimony on the issue of 
competency of a witness on particular evidence,?° 
or on the question of the admissibility of evidence 
generally,71 or documentary evidence.?2 Evidence 
2821; Bort v. E. H. McCutchen & Co., 


(Tex.Civ.App.) 12 S.W.(2d) -812 [rev 
on other grounds (Commn.App.) 23 
S.W.(2d) 305]; Berger v. Kirby, (Civ. 
App.) 135 S.W/1122 [aff'153,S.W. 1130, 
105 Tex. 611, 51 L.R.A.N.S. 182]. 

46. Hitt v. Carr, 109 N.E. 456, 62 
Ind.App. 80; Evans v. Scott, (Tex. 
Civ.App.) 97 S.W. 116. 

47. Credibility and impeachment 
in general see Witnesses [40 Cyc 2555 
et seq]. 

48. Southwestern Bell Telephone 
Co. v. McAdoo, 10 S.W.(2d) 503, 178 
Ark. 111; Burke yv. Cook, 141 N.E. 
585, 246 Mass. 518; Stoebier v. St. 
Louis Transit Co., 102 S.W. 651, 203 
Mo, 721. See Eddy v. American 
Amusement Co., 132 P. 88, 21 Cal.App. 
487 (where the contents of letters 
were not competent evidence, if they 
were competent to impeach a party’s 
testimony that they had been mislaid 
or lost, they should have been exhibit- 
ed without offering their contents in 
evidence). 

49. Dierks Lumber & Coal Co. v. 
Tollett, 10 S.W.(2d) 5, 178 Ark. 199; 
McNeal v. Millar, 220 S.W. 62, 143 Ark. 
253; Sparks ,v. Maeschal, 289 S.W. 
308, 217 Ky. 235; Louisville & N. R. 
Co. v. Stewart’s Adm’x, 115 S.W. 775, 
131 Ky. 665; McCarthy v. Valdez, 
(Tex.Civ.App.) 10 S.W.(2d) 1051. 

50. Davis v. Gibson, 70 I1l.App. 
273; City of Binghamton y. Taft, 211 
N.Y.S. 683, 125 Mise. 411; Frey v. 
Barr, 28 Pa.Dist. 570. 


51. Bechtel v. Hoffman, Woodw. 
(Pa.) 130. 
52. New York Dyeing, etc., Estab- 


lishment v. Berdell, 68 N.Y. 613 mem. 

52. Responsiveness to question see 
supra § 148. 

54.. Kirkland v. Eford, 87 So. 364, 
205, Ala. 72; 

55. Griffith v. Benzinger, 125 A. 
512, 144 Md. 575. 

56.- T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 115 Conn. 226; Conn 
Boston Co. v. Griswold, 157 A. 57, 104 
Vt. 89; Townshend v. Townshend, 79 
A. 388, 84 Vt. 315. 

fa] Rulings.—(1) The court’s 
statement, after argument on admissi- 
bility of oral testimony to vary writ- 
ings, that “I cannot see there is any 
obligation created by these writings; 
I don’t think it is complete,” was 


were not of that class which made it 
improper to receive parol evidence. 
Campion v. Downey, 245 P. 1098, 77 
Cal.App. 125., (2) In assumpsit to 
recover a balance due for logging in 
which defendant filed a plea in re- 
coupment based on fraudulent will 
Survey and admission of liability, the 
court could not properly rule, when 
evidence supporting defendant’s plea 
was offered, that defendant waived 
the right to contest the original scale 
by accepting lumber. Cavanaugh & 
McCaffrey vy. Barnard, 142 A. 700, 83 
N.H. 370. (3) In an action for the 
consscation of coal by, a carrier, the 
rulings of the trial court in excluding 
evidence as to the market value of the 
coal cannot be sustained, on the 
theory that the offered evidence re- 
ferred to the value of contract coal, 
and not to spot coal, which included 
the coal in controversy, and which 
had a value widely differing from con- 
tract coal, where the rejection of the 
offers was not based on the ground 
they related to contract coal, but on 
the ground the measure of damages 
was the price paid for the coal, and 
some of the offers were broad enough 
to embrace spot as well as contract 
coal. Norfolk & W. Ry. Co. v. Ft. 
Dearborn Coal & Export Co., 280 F. 
264. (4) Rulings on evidence based 
on theory that terms of alleged con- 
tract were as stated by one or the 
other litigant were not erroneous. 
Divet v. Magill, 224 N.W. 313, 57 N.D. 
864. 

57. Malsby v. Gamble, 54 So. 766, 
61 Fla. 327; Carter v. Bennett, 4 Fla. 
283; James v. Fairall, 148 N.W. 1029, 
168 Iowa 427; O’Mara v. Jensma, 121 
N.W. 518, 148 Lowa 297; Hibbetts v. 
Threlkeld, 114 N.W. 1045, 137 Iowa 
164; Mann’s Adm’r v. Reynolds, 150 
S.W. 329, 150, Ky. 313; Standish v. 
Newton, 152 A. 41, 103 Vt. 85; Ravine 
House Co. v. Bradstreet, 148 A. 481, 
LO Qiao. ; 

Renewal of offer. see supra § 146. 

58. Courtney v. Niagara Falls 
Hydraulic Power & Mfg. Co., 122 N.Y. 
$2721, 138 App. Div. 3383. faff 95 NB. 
1126, 201 N.Y. 584]. 

59. Tevis v. Ryan, 34 S.Ct. 481, 233 
WS e2iayh oe) Iu. 3957 MarlivO Sie 4615, 
13 Ariz. 120, and 114 P. 557, 13 Ariz. 
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60. Neill v. Ward, 153 A. 219, 103 
Vt. 117; Herrick v. Town of Holland, 
"7A, 6,83 Vt. 502. 

61. Hogue v. Wells, 146 N.W. 369, 
180 Mich. 19. 

62. Boxer v. Kirkwood, 241 P. 451, 
119 Kan. 735; Luck v. McNeil, 86 Pa. 
Super. 396. 

63. Cavanaugh & McCaffrey v. 
Barnard, 142 A. 700, 83 N.H. 370. 

64. Authentication and proof of 
execution. see Evidence §§ 1138-1163. 

65. Stokes v. Christenson, 213 N. 
W. 950, 51 S.D. 365 [rev on reh 209 
N..W...338, 50 S.D. (2301: 

66. Flam v. Lee. 90 N.W. 70, 116 
Iowa 289, 983 Am.S.R. 242. 

67. Cole v.,Minneapolis St. P. & S. 
S. M. Ry. Co., 1384 N.W. 296, 117 Minn. 
3. 

68. Cross references: 

In criminal prosecutions see Criminal 


Law § 2149. 
Misconduct of counsel see infra §§ 
255, 256. 
aries of written offer see supra 
*§ 148. 


Presence of jury during argument on 
motion for directed verdict see in- 
fra § 4382. 

69. Letsinger v. Panhandle & S. F. 

Ry. Co., (Tex.Civ.App.) 286 S.W. 1107. 


70. Stafford v. American Security 
& "Trust ‘Co, 60 AppDiCi7380; 55k. 
(2d) 542. 


Examination and determination of 
competency generally see Witnesses 
[40 Cyc 2239 et seq]. 

71. Birmingham Nat. Bank — v. 
Bradley, 19 So. 791, 108 Ala. 205; Cur- 
tis v. McAuliffe, 288 P. 675, 106) Cal. 
App.°1;. Starks: v. O’Hara; 165 NVR: 
127, 266 Mass. 310; Slotofski v. Bos- 
ton Elevated Ry. Co., 102 N.B. 417, 215 
Mass. 318; Schabel v- Onseyga Realty 
Co., 251 N.Y.S. 280, 233 App.Div. 208. 

[a] “This is common practice and 
should be encouraged and not criti- 
cized. By following such procedure, 
a free discussion can be had without 
fear of anything being said by coun-+ 
sel or the court which will prejudice 
either party with the jury.” Schabel 
v. Onseyga Realty Co., 251 N.Y.S. 280, 
287, 233 App.Div. 208. 

72. U.S.—Polk v. Robertson, 19 F. 
Cas.No. 11,250, Brunn.Coll.Cas. 103, 1 


136 [64 C.J.] 


of the same kind as that previously ruled incompe- 
tent should not be repeatedly offered in the hearing 
of the jury, and if so offered, even though rejected, 
may be ground for reversal.7? Whether offers of 
proof*+ should be made out of the presence or 
hearing of the jury is discretionary with the trial 
eourt.’° The offer is for the information of the 
court and not for the jury.7® Although the action 
of the trial court in permitting an offer in the 
hearing of the jury will not be interfered with in 
the absenee of abuse of discretion resulting in 
prejudice,‘ the court may’ ‘and should’® exclude 
an offer of proof in the hearing of the jury, espe- 
cially if the offer is of such a character as might 
be ealeulated to mislead or prejudice the jury.’°® 
The better practice is to have the jury retire.’? 
An offer in the presence of the jury is not error, 
it has been held, in the absence of a request that 
the jury retire.8* The court may require the ques- 
tion of the admissibility of evidence to be raised 
by interrogatories instead of by an offer to prove 
in order to prevent abuse.** 

{§ 157] 10. Provisional or Conditional Admis- 
sion.’+ The admission of evidence subject to a mo- 
tion to strike out*® is a ‘matter within the disere- 
tion of the trial court,*® and, unless there is ap- 
parent misconduet, an appellate court will not in- 
terfere.<7 Thus evidence inadmissible at the time 
it is offered may be admitted on'the condition that 
the party introducing it will subsequently intro- 
duce other evidence whieh will make it admissible.’ 
The practice of admitting evidence with the priv- 
ilege to move to strike out later leads to confusion 
and is far from commendable.’® Such evidence is 
likely to have its weight with the jury, notwith- 
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[§§ 156-157 


standing its subsequent rejection and instructions 
from the court to disregard it.°®° In view of the 
fact, however, that it is often impossible to pass 
intelligently on the admissibility of testimony until 
the court has heard it and until further proofs 
are in evidence, the practice is sometimes justi- 
fied.2t Where its admissibility is doubtful, evi- 
dence should be received subject to a motion to 
strike out.°* Where it is impossible to separate 
legal from illegal evidence, the court should admit 
the whole of the evidence subject to the right of 
counsel to move to strike out that which is illegal.®? 
Where an objection makes a direet question of the 
admissibility of the testimony, and where the tes- 
timony is not to be later connected up by other 
evidence, the better practice is to rule directly on 
the question and not admit it conditionally.°* The 
fact that the trial court admits a document con- 
ditionally does not deprive it of the power to ex- 
elude it afterward,®* especially where it expressly 
reserves the right to take any course at the con- 
clusion of the case with respect to the document.?® 
Where evidence is admitted conditionally, it is no- 
tice to both parties that thereafter the court may 
strike out part or all of it,97 and if a party is not 
satisfied with such evidence as may be left, he must 
submit further evidence and cannot complain that 
he was prejudiced by reason of the court’s final 
decision on the evidence after the close of the 
trial.°* Where documents are received in evidence 
subjeet to objection, and are not afterward exelud- 
ed, they must be treated as properly before the 
court.?9 “ 

Admissibility under pleadings. Where evidence 
is inadmissible under the pleadings,! it should not 


Overt. (Tenn.) 456. Ill. 395; Maxwell. v. Habel, 92. Ill. Mass.—Clarke v. City of Fall Riv- 
Tll.—Waxelbaum v. Southern Ry.|] App. 510; McDonaid v. McDonald, 41] er, 107 N.E. 419, 219 Mass. 580. 
Co., 168 Ill.App. 66; Helgesen v. Chi-| N.E. 336, 142 Ind. 55; Starks v. 87. See Appeal and Error § 2786 

eago Suburban Water & Light Co.,| O’Hara, 165 N.B. 127, 266 Mass. 310;] et seq. 
156 Tll.App. 541. Northrop v. Diggs, 123 S.W. 954, 146 88. See infra §§ 172, 173. 


Mich.—Scripps v. Reilly, 88 Mich. | Mo.App. 145. 89. Tarpey v. Veith, 134 P. 367, 
10. 79. Acme Waste Paper Co. v. U.| 22 Cal.App. 289; McKee v. Bassick 
N.Y.—Brill & Brill v. Flagler, 23|S. Paper Supply Co., Min: ‘Co., 8 P. 561, 83Golo. 392° 


Wend. 354. 
.Tex.—Holliday Creamery Co. Vv. 
Haney, (Civ.App.) 283 S.W. 938. W. 527, 
73. Scripps v. Reilly, 38 Mich. 10. so. r a 
74. Offer of proof see supra §§| bell, 71. N.B. 863, 


In re Fine’s Estate, 228 N.W. 687, 


Henrietta Coal 
211 Dl. 2165 


233 Ill.App. 262; 

249 fa] In Missouri the practice of 
S.| trial courts in receiving testimony 
objected to, and reserving the ques- 
tion of its admissibility until the de- 
cision of the case, is reversible error 


Co. v. Camp- 


Omaha 


139-155. Coke, ete., Co. v. Fay, 55 N.W. 211, 37} where proper exception has been 

75, Ill.—Henrietta Coal Co. v.| Neb. 68. | : Bepats saved to the refusal of the court to 
Campbell, 71 N.E. 863, 211 Ill. 216; 81. Leicher vy. Keeney, 72 S.W. 145, | rule. Asbury v. Hicklin, 81 S.W. 
Tucker v. Burkitt, 49 Ill. App. 278. 98 Mo.App. 394; Chandler v. People 390, 181 Mo. 658; Seafield v. Bohne, 


Ind.—McDonald vy. MeDonald, 41 140 S.C 
N.E. 336, 142 Ind. 55; Carroll County 32. ay 
‘yy. O’Connor, 35 N.E. 1006, 387 N.E. 16, y 
137 Ind. 622. 

Tlowa.—Arnold v. Livingstone, 134 
N.W. 101, 155 Iowa 601. 

Neb.—Omaha Coke, etc., Co. v. Fay, 


438. 
Hedlun sv. 


Jones v. 
Mich. 598, 16 


s 
Nat. Bank of Greenville, 138 S.E. 888, 


Holy 
Corr 92 IN-Wa8t, 6) Subir 261: 
Portland, 
L.R.A. 
that, where the court permits a party 


69 S.W. 1051, 169 Mo. 546; Shaffer v. 
Derring, (App.) 272 S.W. 1049; Han- 
nan, Hickey Bros. Const. Co. v. Chi- 
cago, B. & Q. R..Co., (App.) 247 Sw. 
436 [transf from (App.) 226 S.W. 
881]; Stone v. Fry, 178 S.W. 289, 191 
Mo.App. 607; Smoot v. Bankers’ Life 


Min. 
But see 
731, 88 
(holding 


Terror 


50 N.W. 


437 


a 


55 N.W. 211, 37 Neb. 68. 


S.Cc.—Chandler v. People’s Nat. 
Bank of Greenville, 140 S.C. 4383, 1388 
S.B. 888. 

Tex.—Moss v. Gulf, etc., R. Co., 103 


S.W. 221, 46 Tex.Civ.App. 463. 

Vt.—Bagley v. Mason, 37 A. 287, 69 
Vat wel ios 

76. Carroll County v. O’Connor, 85 
INGE 1006) S71 NeM:. 16, 187 Ind. 622; 

Province of court and jury see in- 
fra, §§ 316, 523. 

77. Consumers” Paper Co. v. Eyer, 
66 N.E. 994, 160 Ind. 424; Moss v. 
Gulf, etc., R. Co., 103 S.W. 221, 46 Tex. 
Civ.App. 463. See Appeal and Er- 
ror §§ 2781, 2785. 

[a] Where evidence admitted was 
competent, it was immaterial that 
discussions and exceptions reserved 
in the course of discussion were heard 
by the jury. Finney v. Bouchelle, 
124 So. 428, 220 Ala. 194. 


78 Crystal Lake Park Dist. v. 
Consumers’ Co., 145 N.E. 215, 313 


to make a prejudicial and untenable 
offer of proof in the presence and 
hearing of the jury, without calling 
attention to the impropriety of the 
offer, it is reversible error). 

83. Osgood v. Bauder, 4%7 N.W. 
1001, 82 Iowa 171. 

84. Cross references: 
Admissibility dependent on proof of 
other facts see infra §§ 172, 178. 
Ground for new trial see New Trial 

Space 
Province of court to determine ad- 
missibility see infra §§ 316, 525. 
85. Motion to strike out evideuce 
see infra §§ 217-229. 
86. Colo.—McKee y. Bassick 
©6,, SMEG ws. Solonmeco 2. 
Conn.—Jackiewiez v. United Illu- 
minating Co., 188 A. 147, 106 Conn. 


302. 

Fla.—Malsby v. Gamble, 54 So. 766, 
61 Fla. 310, 327; Wilson v. Jernigan, 
49 So. 44, 57 Fla. 277. : 

Md.—Mclver Const. Co. v. Hurwitz, 
125 A. 153, 144 Mad. 461. 


Min. 


Ass'n, 120 S.W. 719, 1388 Mo.App. 469. 
$6. McKee v. Bassick Min.-Co., 8 
PTO OU pS “OOlOmmag an 
Excluding by instruction evidence 
improperly before jury see infra § 


469, 

91. McKee v. Bassick Min. Co.; 
§ P. 561, 8 Colo. 392. 

92. Barber v. Clendaniel, 102 A. 


84, 80 Del. 11. 

93. Macy v. Wheeler, 30 N.Y. 231, 
18 Abb.Pr. | %3- 

94. Becker vy. Donalson, 67 S.E. 
92, 183 Ga. 864. 

95. Brady v. Berwind-White Coal 
Min. Co., 106 EF. 824, 45. C.C.A. 662; 
Barker v. Deignan, 25 S.C. 252. 

96. Brady v. Berwind-White Coal 
ins Cor06 Ry 8245945" CClAS Gees 

97. Chapman v. Greene, 130 N.W. 
30, 20 See LTS. 

98. Chapman vy. Greene, supra. 

99. German-American Bank Vv. 
ene: 113 S.W. 251, 133 Mo.App. 
1. See Pleading § 1167 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 157-159] 


be admitted on a promise to amend the pleadings 


2 


later.” 


[§ 158] 11. Effect of Admission of Evidence?— | 
a. In General. Evidence which is admitted general- 
ly* is in the ease for any legal purpose for which 
it is admissible,® although the evidence, when intro- 
duced, was intended for a particular purpose.® 
it cannot be used for an improper purpose.? 
dence received subject to a charge to be given is 
in the ease, although no charge be given thereon.’ 
It is immaterial whether evidence is developed in 
plaintif(’s or defendant’s ease,® and evidence once 
properly admitted on a trial remains evidence!® for 
Plaintiff may avail 
himself of evidence introduced by defendant,'!? and 
is entitled to the benefit of testimony elicited on 
cross-examination?® of plaintifft* as part of his case 
Defendant is entitled to the benefit of 


the benefit of all the parties.!? 


in chief.1® 


2. McConnell Bros. v. 
S.E. 440, 134 Ga. 95. 

3. Cross references: 
As affecting weight and sufficiency of 

evidence see Hvidence § 1798. 
Effect of production and inspection of 

documents see Evidence § 1201. 
Judicial notice of court records and 

papers see Evidence §§ 1917-1922. 

4. See case infra this note. 

{a] Paper admitted for what it is 
worth is unqualifiedly admitted. 
Carter v. Graves, 7 Miss. 9. 

5. Ala.—Birmingham News Co. v. 
Birmingham Printing Co., 104 So. 506, 
213 Ala. 256; Snodgrass v. Reynolds, 
79 Ala. 452, 58 Am.Rep. 601; Jenkins 
v. McConico, 26 Ala. 213. 

Cal.—Fox v. Stockton Combined 
Harvester, etc., Works, 23 P. 295, 83 
Cal. 333; Sears v. Starbird, 20 P. 547, 
78 Cal. 225; Preston vy. Central Cali- 
fornia Water & Irrigation Co., 104 P. 
462, 11 Cal.App. 190. 

Ill.—Diversy v. Kellogg, 44 Tl. 114, 
92 Am.D. 154; Grant v. Mutual Pro- 
tective League, 192 Ill.App. 4; Devine 
ob Chicago City Ry. Co, 166 I1l]l.App. 
s rere 

Iowa.—Hawkeye Clay Works vv. 
Globe & Rutgers Fire Ins. Co., 211 N. 
W. 860, 202 Iowa 1270; Read v. Rep- 
pert, 190 N.W. 32, 194 Iowa 620. See 
Gibson y. Iowa Legion of Honor, 159 
N.W. 639, '178 Iowa 1156 (where 
a party introduces evidence which, 
as distinct from pure estoppel, 
constitutes, or may constitute, mere 
matter of excuse or avoidance, party 
may not say that other may not use 
the evidence because he did not plead 
excuse or avoidance). 

Me.—Booth Bros. & Hurricane Is- 
Jjand Granite Co. v. Smith, 97 A. 826, 
115 Me. 89. 

Md.—Goodman v. Saperstein, 81 A. 
695, 115 Md. 678. 

Mass.—First Nat. Bank v. Union 
Hospital of Fall River, 183 N.E. 247; 
Pizer v. Hunt, 148 N.E. 801, 253 Mass. 
321; In re Derinza, 118 N.B. 942, 229 
Mass. 435. See Paquette v. Pruden- 
tial Lins: Coz) 79) (N.E. 250, 293 Mass. 
215 (where evidence is admitted gen- 
erally against general objection and 
exception, the court may submit the 
evidence to the jury or exclude it and 
no exception lies to the exercise of 
its discretion). 

Mich.—Malkowski v. Olfs, 126 N.W. 
199, 161 Mich: 303. 

Mo.—Kingery v. City of Jefferson, 
(App.) 190 S.W. 976. é 

N,Yi—Richman y. Robinson, 132 
N.Y.S. 986, 148 App.Div. 703; Baker 
v. Duff, 120 N.Y.S. 184,-136 App.Div. 
13 [aff 96 N.BH. 1109 mem, 202 N.Y. 
570 mem]; Lichterman v. Barrett, 
159 N.Y.S. 929, 95 Mise. 594. 

Or.—Cunningham v. Friendly, 139 
P. 928, 140. P. 989, 70 Or. 222: ; 

Pa.—Kull v. Mastbaum & Fleish- 
er, 112 A. 631, 269 Pa. 202; Boyle v. 
Hamburg-Bremen F. Ins. Co., 32 A. 
553, 169 Pa. 349; National Castings 
Co. v. Loomis-Manning Filter Mfg. 
Co., 94 Pa.Super. 309. 


Slappey, 67 
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But 
Evi- 


complaint.?? 


In General. 


Porto Rico.—Maymon y. Victoria, 
25 PortoRico 179. 

S.D.—Christiansen v. 
Shippers’ Ins. Co., 207 N.W. 
S.D: 225. 

Tex.—Houston HW. & W. T. Ry. Co. 
v. Lynch, (Civ.App.) 208 S.W. 714. 

Va.—Louisville & Nr R. Co. v. 
O’Neil, 89 S.E. 862, 119 Va. 611. 

W.Va.—Weaver v. Wheeling Trac- 
tion Co., 114 S.E. 131, 91 W.Va. 528. 

[a] Deeds admitted in evidence 
without qualification were in the case 
for all legitimate purposes and were 
to be considered on all issues upon 
which they were legitimately eviden- 
tial. Booth Bros. & Hurricane Island 
Granite Co. v. Smith, 97 A. 826, 115 
Me. 89. 

{[b] Different counts.—Where in 
one count plaintiff sued for work and 
labor and materials furnished in re- 
pair work, and in another count re- 
lied on a specific contract for the 
‘work, and the court found against the 
count relying on the specific contract, 
a finding for plaintiff for work and 
labor and materials is supported by 
evidence that plaintiff had done the 
repair work introduced in support of 
the allegations concerning the spe- 
cific contract. Ledbetter v. Bayside 
Land Co., 202 P. 945, 55 Cal.App. 92. 

[c] Narrowing effect by examina- 
tion.—In action by alleged assignee 
to recover credit balance and certain 
securities carried on margin account, 
where plaintiff, when defendants’ wit- 


Bankers’ & 
108, 49 


ness was on the stand, introduced in: 


evidence customer’s registration card, 
which was evidence of contract di- 
rectly and solely between defendants 
and plaintiff, card was entitled to full 
probative effect on rights of parties, 
and defendants, by limiting examina- 
ticn or cross-examination as to it, 
could not narrow its probative value 
or effect as evidence. Pizer v. Hunt, 
148 N.B. 801, 253 Mass. 321. 

6. Preston vy. Central California 
Water & Irrigation Co., 104 P. 462, 11 
Cal.App. 190; Grant v. Mutual Pro- 
tective League, 192 I1]l.App. 4. 

7. Dibble v. Dimick, 38 N.E. 724, 
143 N.Y. 549. 

8. International Bldg., etc., Assoc. 
v. Fortassain, (Tex.Civ.App.) 23 S.W. 
496, 
9. Peppers Fruit Co. v. Curry, 226 
P. 1089, 26 Ariz. 506; Hughes v. Palm- 
er, (Fla.) 137 So. 9; Pearcy v. Floyd 
County Lumber Co., 115 N.E. 90, 186 


Ind. 136; Nicholson vy. Villepigue, 81 
Sib 4940 07 5S'Cie1 30: 


Estoppel to allege error on appeal 
see Appeal and Error § 2618 et seq. 


10. Withdrawal of evidence see in- 
fra § 168. ‘ 
11. Wilson v. Wilson, 185 N.W. 97, 


192 Iowa 646; A. Baldwin & Co. v. Le 
Long, (La.App.) 143 So. 723; Rickey 
v. Morrison, 37 N.W. 56, 69 Mich. 139; 
Barker v. Cleveland, 19 Mich. 230; 
Fitch v. New York, 88 N.Y. 500 [aff 
9 Daly 514]. 

fa] Intervenor.—Failure of a per- 
son claiming subrogation to maintain 


evidence introduced by plaintiff.'® 
defendant as witness may be considered, it has been 
held, in determining the liability of a eodefendant.'? 
Where, however, a defendant rests his defense on 
plaintiffs evidence, evidence subsequently introduced 
by a ecodefendant cannot be considered in deter- 
mining defendant’s liability.'* 
by defendant on a cross bill!® or eross complaint?” 
inures to plaintiff’s benefit, and evidence adduced 
under a complaint before a voluntary nonsuit®? may 
be considered in determining issues under a e¢ross: 
Although evidence is admitted with- 
out objection or by agreement, if it is immaterial 
and irrelevant to any issue in the ease, it cannot 
be considered in rendering judgment.?® 

[§ 159] b. Restriction to Special Purpose?*—(1)) 
While evidence admitted generally is 
in the case for any legitimate purpose, 


[eC] ST 


Evidence of a 


Evidence introduced 


25 


evidence 


his third opposition by his own testi- 
mony was immaterial, where facts” 
relied on were amply proved by oth- 
ers. A. Baldwin & Co. v. Le Long, 
(La.App.). 143 So. 723. , 

12. Cal.—Berniaud v. Beecher, 11 


Pa s025 1 l \Cale3s. ; 
Colo.—Sedgwick v. Sedgwick, 114 
P. 488, 50 Colo. 164, Ann.Cas.1912C 


653; American Bond, etc., Co. v. Hop- 
kins, 104 P. 1040, 46 Colo. 460. 

Il1l.—Deshler v. Beers, 32 Ill. 368, 83 
Am.D. 274; Morris v. Providence 
ponegs Island Ins.- Co:, 181 IlM-App- 
500. ; 

Iowa.—Ringstad v. Hanson, 130 N. 
W. 145, 150 Iowa 324. 

Kan.—Federal Betterment Co. v— 
Reeves, 93 P. 627, 77 Kan. 111, 15 Ann. 
Cas. 6. 

Md.—-Western Assur. Co. v. Chesa- 
peake Lighterage, etc., Co., 65 A. 627%,, 
105 Md. 232, 11 Ann.Cas. 956- 

Mo.—Woods v. Moore, (App.) 48 S.. 
W.(2d) 202; Kiernan v. Robertson,,. 
92 S.W. 138, 116 Mo.App. 56. 

Tex.—McBride v. Loomis, (Commn. 
App.) 212 S.W. 480 [rev (Civ.App.} 
170 S.W. 825]. 

[a] Any document filed in case by 
defendant may be used as evidence by 
plaintiff. Hunter v. Smith, 6 Mart. 
INS Glas): sbi 

13. Nature and effect of evidence 
elicited generally see Witnesses [4 
Cyc 2480]. 

14. Smith v. Zeigler, 17 N.Y.S. 338. 

15. Wilson v. Harris, 47 P. 110%, 
54 P. 46, 19 Mont. 69, 21 Mont. 374. 

16. Anderson v. Savannah Press 
Pub. ‘Cot; 28 S:He-216)) 100” Gar 454= 
Kennedy v. Central R. Co., 61 Ga. 590; 
Baker v. Duff, 120 N.Y.S. 184, 136 App 
Div. 13 [aff 96 N.E. 1109 mem, 202 
N.Y. 570 mem]; Temple v. City of 
Coleman, (Tex.Civ.App.) 245 S.W. 264. 

17. J. W. Wheeler & Co. v. Fitz- 
patrick, 205 S.W. 302, 185 Ark. 117. 

18. Moehlenbrock y. Parke, Davis: 
& Co., 169 N.W. 541, 141 Minn. 154; 
Thomas v. Nassau Eleéctric R. Co., 172 
N.Y.S. 817, 185 App.Div. 326. 

19. Boice v. Coffeen, 188 N.W. 857,. 
158 Towa 705. 


20. Craig v. Boyes, (Cal.App.) 1% 
Pi@a) 673% 
21. Effect of voluntary nonsuit im 


porcret see Dismissal and Nonsuit §§ 
dU—06. 


22. Lopez v. Sarabia, 6 P.(2d) 935,. 
36 N.M. 11. 

23. State v. Country Club, (Civ. 
App.) 173 S.W. 570 .[rev on other 


grounds 214 S.W. 296, 110 Tex. 40). &» 
A.D. Ri 11/85]. 
F 24. Serie references: 
n criminal prosecutions se imi 
Dawes See, e Criminal 
Power of court to give instructions 
see infra § 463. 
Necessity of: 
Instructions see infra § 539, 
cE ete for instructions see infra 
Sufficiency of instructions s i 
B§ 622-627, ee infra 
25. See supra § 158. 


\ 
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cannot be used for another and totally different 
purpose by the party offering it?® which is offered 
and admitted?’ for a limited purpose.?® Where, by 
express ruling, it is limited to one purpose, without 
exception, if cannot be used for another purpose.?® 
It is manifest that any other rule would result in 
surprise and injustice.2° Where plaintiff offers evi- 
dence for a limited purpose, he is not bound by the 
evidence for another purpose.*! Where plaintiff of- 
fers evidence for a restricted purpose, it has been 
held both that defendant may*? and that he may 
not®® use it for another purpose without a second 
offer for such purpose. In the absence of an ex- 
press understanding between counsel and the court 
that evidence is to be limited to a particular mat- 
ter, the court will be authorized to consider it for any 
purpose for which it is competent and relevant to 
the issues.24 Where evidence is admissible only for 
a particular purpose, the court should,?® and it is 
proper for it to limit the application of the evi- 
denee,?® but it is improper to restrict the effect of 
evidence to a special purpose where it is admissible 
for other purposes.*7 
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| do both.4° 


[§§ 159-161 


Time of limiting effect of evidence. When evi- 
dence is admitted for a particular purpose, its pur- 
pose and effect may be limited at the time of ad- 
mission,**® or by instructions at the time the case is 
submitted to the -jury.*® The better practice is to 
According to some decisions, no obliga- 


| tion rests upon the court, as each piece of evidence 


comes in, to advise the jury of the particular pur- 
pose to which it is to be applied,*! but such limita- 
tion is the province of instructions.*? 

[§ 160] (2) Coparties.t? Evidence admitted only 
against one party? cannot be used as evidence 
against another.t® In order to have such evidence 
considered against other parties, the party who of- 
fered the evidence must, it has been held, move the 
court that it be so considered.t® The court may 
properly restrict the application of evidence admit- 
ted as against one party.** ~ 

[§ 161] (3) Impeaching Evidence.*® Under gen- 
eral rules,*® where evidence is offered and admitted 
for the purpose of impeachment,®® it must be re- 
stricted to such purpose,*? and cannot be independ- 


the affidavit of 


26. Cal—Roff v. Duane, 27 Cal.; vit as evidence for plaintiff was | [a] Sufficiency of limitation.— 
565. But see Sill v. Reese, 47 Cal. | restricted to the purpose assign-| When the statement of a witness is 
294 (counsel is not bound by the dec- | ed. Mellon Nat. Bank of Pittsburg | admitted by the court on the express 


laration of a limited purpose, so as to 
preclude him from drawing other de- 
ductions than those suggested by the 
terms of the offer, from the evidence 
offered, unless injustice would fol- 
low to the opposite party by permit- 
ting such new inferences). 

Ga.—Williams v. Chapman, 7 Ga. 
467. 

Mda.—Emory v. Owings, 3 Md. 178. 

Mont.—Bullard v. Smith, 72 P. 761, 
28 Mont. 387. 

N.H.—Burnham v. Stillings, 79 A. 

987. 76 N.H. 122. 

.N.M.—Carron v. Abounador, 214 P. 
772, 28 N.M. 491. 

N.Y.—Barasch v. Kramer, 115 N.Y. 
Misc. 475, 1 N.Y.Civ.Proc. 


$.D.— William Deering & Co. v. 
Mortell, 110 N.W. 86, 21 S.D. 159, 16 
L.R.A.N.S. 352. 

27. See supra § 151. 

28. Cal.—MacDougall v. Maguire, 
85 Cal. 274, 95 Am.D. 98; Henry v. 
Everts, 29 Cal. 610. 

Conn.—O’Hara v. Hartford Oil 
Heating Co., 138 A. 438, 106 Conn. 
468; Vinci v. O’Neill, 131 A. 408, 103 
Conn. 647; Fair Haven & W. R. Co. 
v. City of New Haven, 60 A. 651, 77 
Conn. 667 [aff 27 S.Ct. 74, 203 ROHS 
379, 51 L.Ed. 237]. 

Tdaho.—Advance-Rumely Thresher 
Co. v. Jacobs, 4 P.(2d) 657, 51 Idaho 
160 [cit Cyc]. 

Iowa.—Schworm v. Fraternal 
Banker’s Reserve Society, 150 N.W. 
714, 168 Iowa 579, Ann.Cas.1917B 373; 

Mo.—Platt v. Huegel, 32 S.W.(2d) 
605, 326 Mo. 776. 


N.H.—Gibson v. Boston, 75 A. 1038, 
75 N.H. 405. 

N.Y.—Sherman v. Pedrick, 54 N.Y. 
S. 467, 35 App.Div. 15; Hutson y. Ti- 
tle Guarantee & Trust Co., 195 N.Y. 
S) 13116), 118, Misc...795; » Schmidt v. 
Schweitzer, 137 N.Y.S. 807. 

Okl.—Marshall vy. Thomas, 299 P. 
474, 148 Okl. 113. 

Pa.—Baldi v. Metropolitan Life 
Ins. Co., 30 Pa.Super. 213. 

Tex.—Short v. Blair & Hughes Co., 
(Civ.App.) 230 S.W. 427. 

Wash.—Fraser Vv. Metropolitan 
Life Ins. Co., 5. P.(2d) 978, 165 Wash. 
667. 

Wis.—State Bank of West Pullman 
v. Pease, 139 N.W. 767, 153 Wis. 9. 

[a] In Pennsylvania.—(1) Where 
plaintiff offered in evidence a state- 
ment of claim and affidavit of defense 
to show facts averred in plaintift’s 
statement which were not denied by 
defense, the affida- 


v. People’s Bank of California, 75 A. 
363, 226 Pa. 261. (2) Although an ad- 
ministratrix’s deed, executed _sixty 
years before suit, containing a recital 
that title had become vested in dece- 
dent, was offered in evidence to show 
title, the recital could be considered 
as evidenee to raise a presumption of 
grant to decedent. Dougherty v. 
Welshans, 81 A. 997, 233 Pa. 121. 

29. Sweetser v. Davis, 49 N.Y-S. 


ee 26 App.Div. 398, 5 N.Y.Ann.Cas. | 


30. Barasch v. Kramer, 115 N.Y.S. 
ane 62 Mise. 475, 1 N.Y.Civ.Proce.N.S. 


31. Schwing v. Dunlap, 58 So. 162, 
130 La. 498. 

32. Lichterman v. Barrett, 159 N. 
Y.S. 929, 95 Mise. 594; Kelly v. Schen- 
Maye Dutch Church, 2 Hill (N.Y.) 

33.  Ducre v. Milner, (La.App.) 140 
So. 158 [annulled 141 So. 617, reh den 


142' So... 618]; Jones v. Read, 1 La. 
App. 200. 
24. Sears v. Starbird, 20 P. 547, 78 


Cal. 225; Hart v. Farmers’ Mut. Fire 
& Lightning Ins. Ass’n of Winne- 
shiek County, Iowa, 226 N.W. 777, 208 
Iowa 1020. 

35. Ala.—Cartwright v. Braly, 117 
So. 477, 218 Ala. 49. 

Ark.—Hamilton Nat. Bank v. Em- 
igh, 192.S.W. 918, 127 Ark. 545. 


Cal.—Byrne v. Byrne, 45 P. 536, 
113 Cal. 294. 
Iowa.—Bascom y. Hoffman, 203 N. 


W. 273, 199 Iowa 941. 
Tex.—Lancaster v. Rogers 

ams, (Civ.App.)» 285 S.W. 

(Commun. App.) 248 S.W. 660]. 
Necessity for: 

Instructions see infra § 539. 

eee for instructions see infra § 


& Ad- 
643 [Laff 


36. Ala.—Owen v. Moxom, 52 So. 
527, 167 Ala. 615. 

Il1l.—Dawson vy. St. Louis Smelting 
& Refining Co., 221 Ill.App. 408; Lowe 


v. Alton ‘Baking & Catering Co., 158 
Tll.App. 458. 
Ind.—Ross vy. Felter, 123 N.E. 20, 


71 Ind.App. 58. 

Iowa.—Stotts v. Fairfield, 145 N.w. 
61, 163 Iowa 726. 

Mass.—Freeman v. Freeman, 130 N. 
BE. 220, 238 Mass. 150. 

Mo.—Kaechelen v. Barringer, 19 S. 
W.(2d) 1033. 

Pa.—Philadelphia Electric Co. v. 
City of Philadelphia, 154 A. 492, 303 
Pa. 422. 

Power of court to limit effect of 
evidence see infra § 


ground that it is taken to be the 
statement of a fact and not the ex- 
pression of an opinion, there is suf- 
ficient caution to the jury that as an 
expression of opinion it would be in- 
admissible. St. Louis Gaslight Co. 


pe emencay Kw iIns..Co., 33: MeosApp: 
37. McConnell Bros. v. Slappey, 
67 S.E. 440, 134 Ga. 95; Kempton 


Farmers’ Elevator Co. v. Lowitz, 231 
Tll.App. 273; Quinn-Shepherdson Co. 
v. United States Fidelity Guaranty 
Co., 172 N.W. 693, 142 Minn. 428; Lux 
v. Milwaukee Mechanics’ Ins. Co., 295 
S.W. 847, 221 Mo.App. 999 [transf 
from (Sup.Ct.) 285 S.W. 424]. 

38. Courter v. George W. Chase & 
Son Mercantile Co., 299 S.W. 622, 222 
Mo.App. 43; Downing v. St. Louis- 
San Francisco Ry. Co., 
S.W. 791; Wright v. Hines, (Mo.App.) 
235 S.W. 831; Yarbrough v. Wiscon- 
ae Lumber Co., (Mo.App.) 211 S.W. 

\ 

[a] Mortality tables.—Upon the 
admission of life tables, a party on 
request is entitled to havé the court 
admonish the jury as to their pur- 
pose, and it is not the rule to give 
an instruction on such question. 
Stearns Coal & Lumber Co. v. Wil- 
liams, 186 S.W. 931, 171 Ky. 46; Lou- 
isville & N. R. Co. v. Irby, 132 S.W. 
393, 141 Ky. 145 [mod 134 S.W. 139, 
142) “Ay. 273s 

39. Courter v. George W. Chase & 
Son Mercantile Co., 299 S.W. 622, 222 
Mo.App. 43; Wright v. Hines, (Mo. 
App.) 235 S.W. 831; Yarbrough vy. 
Wisconsin Lumber Co., (Mo,App.) 211 
S.W. 713. 

40. Wright v. Hines, (Mo.App.) 
235 S.W. 831. 

41. Colo.—McdAllister v. McAllis- 
r, 209 P. 788, 72 Colo. 28. 
McAllister v. McAllister, su- 
pra. 

43. In criminal prosecutions see 
Criminal Law § 2154. 

44. See supra § 153. 

45. Voorhees v. Unger, 135 N.Y.S. 
128,151. App. Div. 35. 

46. Voorhees v. Unger, supra. 

47. Anderson v.- Barnwell, (Tex. 
Civ.App.) 52 S.W.(2d) 96. 

48. Credibility and impeachment 
in general see Witnesses [40 Cyc 2555 
et seq]. 

In criminal prosecutions see Crim- 
inal Law § 2156. 


49. See supra § 159. 

50. See supra § 154. 

51. Ga.—Williams vy. Chapman, 7 
Ga. 467. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


(Mo.App.) 285 . 
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on 
§§ 161-163} 


ently used as primary evidence.52 Unless the evi- 
dence is not impeaching evidence,** it is proper for 
the court to limit the evidence to impeachment pur- 
poses.°* 

[§ 162] 12. Exclusion of Improper Evidence.®5 
In determining the admissibility of evidence, the 
pleadings should be liberally construed,®* and am- 
biguous evidence should be given the construction 
favoring admissibility.°* Rules of evidence should 
be construed with the object of getting at the truth 
of a case and in the interest of securing justice.*§ 
As it is the province of the jury to reconcile the 
inconsistencies in a witness’ testimony,®® the court 
should not reject it on account of contradictions 
therein.°° Where the evidence does not tend to es- 
tablish a defense, it may be excluded.*! Where a 
defense is technical,®? the court may hold the party 
engaged in making the defense to the strictest let- 
ter of the rules governing the admission and exelu- 
sion of evidence.°* Where evidence offered is mani- 
festly improper, the court may, in its diseretion, 
reject it whether properly objected to or not.°* The 
practice of admitting improper evidence and under- 
taking to control it, or to withdraw it from the jury’s 
consideration,®® is not to be commended,*®® but any 
error is usually cured by an instruction to disregard 
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The court may reject irrelevant evidence®® 
on its own motion®® or on objection.‘° The court 
may exclude evidence in support of irrelevant alle- 
gations’! which have been allowed to remain in a 
pleading.?2. The court may reject evidence which 
is immaterial.78 The court should not permit ir- 
relevant examination which has a tendency to create 
bias or prejudice.7* Evidence admitted generally 
is in the ease for all purposes for which it is ad- 
missible,?® and the court may refuse to allow its 
admission again.?® Where evidence offered by a 
party is properly. stricken out after its admission, 
the court may refuse to allow a repetition of such 
evidence.*7 Evidence rejected by the trial court is 
not in the case for any purpose.** 

Doubtful admissibility. Where the admissibility 
of evidence is doubtful, the better practice is to al- 
low the evidence to go to the jury, leaving them to 
determine its weight and eredibility.*° However, 
it has been held that, where an inferior court is 
evenly divided as to admission, the evidence should 
be rejected.*®° 

[§ 163] 13. Cumulative Evidence in General.*? 
It is unnecessary to cal] witnesses to prove matters 
already proved by an adversary,*? or to introduce 
additional evidence of matter already proved by 


Tee 


Idaho.—Advance-Rumely Thresher, ger, 126 S.W. 1170, 59 Tex.Civ.App. 72. Bromonia Co. v. Greenwood 
Co. v. Jacobs, 4 P.(2d) 657, 51 Idaho |} 525. Drug Rees 59 S.E. 363, 78 S.C. 482. 
160. 61. Ervin v. Hays, 135 I11.App. 73. In re Martin’s Estate. 151 P. 

Mass.—Burke v. Cook, 141 N.E. 585, | 429. 138, 170 Cal. 657; Murden v. Commis- 


246 Mass. 518. 

N. Y.—Cooper 
ComiowN. Yor Gs 

N.D.—Plott v. Kittelson, 228 N.W. 
217,58 N-D. 881. 

52. U.S.—Maxwell Land-Grant Co. 

v. Dawson, 14 S.Ct. 458, 151 U.S. 586, 
Shey rik 219 Trev 34. P. 191,77 NM. 
133]. 
Ind.T.—Atoka Coal & Mining Co. 
v. Miller, 104 S.W. 555, 7 Ind.T. 104 
{rev on other grounds 170 F. 584, 95 
C.C.A. 664]. 

Mich.—Catlin v. Michigan Cent. R. 
Co., 33 N.W. 515, 66 Mich. 358; How- 
ard v. Patrick, 38 Mich. 795. 

S.C.—Bank of Parksville v. 
120 S.E. 72, 126 S.C. 368. 

Tex.—Davis v. Teague, (Civ.App.) 
256 S.W. 957; Tipton v. Tipton, 118 
S.W. 842, 55 Tex.Civ.App. 192. 

But see Royal Canadian Bank v. 
Brown, 27 U.C.Q.B. (Ont.) .41 (evi- 
dence received for the purpose of im- 
peachment is in the case generally). 

53. Ratliff v. Nau, (Tex.Civ.App.) 
36 S.W.(2d) 254. 

54. Hill v. Elmore, 79 So. 148, 16 
Ala.App. 474. 

55. Cross references: 
Admissibility of evidence see Evi- 

dence 22 C.J. p 1 
Cumulative evidence see infra § 168. 
Excluding improper questions see 

Witnesses [40 Cyc 2417 et seq]. 
Ground for new trial see New Trial 

§§ 73-75. 

Harmless or pr ejudicial error see Ap- 

peal and Error §§ 2986-3004. 

In criminal prosecutions see Crim- 

inal Law § 2163. 
Instructions to disregard 

evidence see infra § 547. 
Presumptions on review see Appeal 

and Error § 2701. 

Province of court and jury see infra § 

816 et seq. ; 
Rulings on admission or exclusion of 

evidence see infra §§ 231-234. 
Striking out evidence see infra §8§ 


217-229 
56. Bunker y. Taylor, 74 N.W. 450, 
10 S.D. 526. 
Storr v. James, 35 A. 965, 84 
Md. 282; Shannon We, Marchbanks, 80 


67: 
S.W. 860, 35 Tex.Civ.App. 615. 
58. Southern Cotton Oil 


v. Eastern Transp. 


Dorn, 


improper 


Comm ws 


Schafer Co., 138 S.E. 882, 140 S.C. 
445. 
59. See infra § 334. 


60. Atchison, T. & S. F. Ry. v. See- 


W.Va.—Fairbanks, Morse & Co. v. 
Breckinridge, 99 S.E. 398, 84 W.Va. 

62. See Pleading § 197 et seq. 

63. Reclamation Dist. No. 70 v. 
Sherman, 105 P. 277, 11 Cal.App. 399. 

64. Cal.—Kimie v. San Jose Los- 
Gatos Interurban Ry. Co., 104 P. 986, 
SG: Oa eo io Franceschi v. Nardi, 
246-P. 130, 77 Cal.App. 78. 

Iowa.—Baker v. Mathew, 115 N.W. 
15, 137 Iowa 410; McCartney  v. 
Tarren econ, 100 N.W. 80, 124 Iowa 

Mont.—Schilling vy. Curran, 76 P. 
998, 30 Mont. 370. 

Wash.—Chezum v. Parker, 54 Psy22, 
19 Wash. 645. 

Wis.—Rosenberg v. Sheahan, 133 
N.W. 645, 148 Wis. 92. 

Man.—Lockshin v. C. N. R. Co.,, 30 
Man. 24. 

Striking out on court’s own motion 
see infra § 5. 

65. Excluding improper evidence 
see infra §§ 917-229. 

66. Age-Herald Pub. Co. v. Water- 
man, 81 So. 621, 202 Ala. 665; Florey’s 
Ex’rs v. Florey, 24 Ala. 241; De Graf- 
fenreid v. Thomas, 14 Ala. 681; Cor- 
bett v. Great Northern R. Co., 125 N. 
W. 1054, 19 N.D. 450; McCauley v. 
Long, 61 Tex. 74; Tucker v. Hamlin, 
60 Tex. pie Gulf, Eten ropets e CORR. 
Levy, 59 Tex. 542, 46 Am.R. 269; Ste- 
phenson v. Jackson, (Tex.Civ. App.) 
128: Si Ws elhges Elliott v. Ferguson, 
83 S.W. 56, 37 Tex.Civ.App. 40. 

Determination of preliminary facts 
see infra § 316. 

Provisional or conditional admis- 


sion see supra § 157. 
67. See Appeal and Hrror § 2974. 
68. Aegerter v. Ronspies, 150 N.W 


1019, 97 Neb. 656; Lonergan v. Lon- 
ergan, 76 N.W. 16, 55 Neb. 641; Far- 
ley v. Mikulsky, 127 A. 662, 101 N.J. 
Law 127; Smith v. Dotterweich, 116 
N.Y.S. 896, 182 App.Div. 489 [rev 93 
N.E. 985, 200 N.Y. 299, 33 L.R.A.N.S. 
89215. «Sty Louis G85) Bs Ry. (Co, -4v. 
Slade, 291=Pir 107%, 144 Okl.. 216. 

Conformity of [pleadings and proof 
see FLegenne Sat 

69. Peyton v. Dee: Park, 49 N. 
BE. 10038, 172 Tl. 102. 

70. Torrey v. Fisk, 18 Miss. 590; 
Houston & T. C. R.- Co. v:. Swancey, 
(Tex.Civ.App.) 128 S.W. 677. 

71. See Wvidence § 89 note 67. 


sioners of Lewes, 108 A. 74. 30 Del. 
428 [aff 96 A. 506. 29 Del. 481. 


74, Osborn v. Carey, 132 PR. 967, 24 
Idaho 158. 

75. See supra § 158. 

76. Fox v. Stockton Combined 


Harvester, etce., Works, 23 P. 295, 83 
Cali nses. 

77. United Hardware-Furniture 
Co., v.. Blues, 52. -So*® 364, 59. Fla.7 419; 
35 1..R.A.N.S. 1038. 

78. Fraley v. Peale, 2 Phila. (Pa.) 


269. 

79. Ala.—Sorrell v. Scheuer, 96 So. 
216, 209 Ala. 268. 

Ark.—Watts v. Tidwell, 12 S.W. 
(2d) 896, 178 Ark. 951. 

Ga.—Purser v. McNair, 112 S.E. 
648, 153 Ga. 405; Jasper County v. 
Butts County, 95 S.E. 254, 147 Ga. 
672; Central of Georgia Ry. Cosrw 


Bernstein, 38) Poe. WO Oia lal comer mel Gos 
Savannah, Florida & Western Ry. Co. 
v. Flannagan, 9 S.E. 471, 82 Ga. 579, 
14 Am.S.R. 183; Central Railroad v. 
Smith, 76 Ga. 209, 2 Am.S.R. 31; Dal- 
ton v. Drake, 75 Ga. 115: Augusta 
Factory v. Barnes, 72 Ga. 217; Conti- 
nental Trust Co. v. Bank of Harri- 
son, 136 S.BE. 319, 36 Ga.App. 149 [con- 


forming to answer 134 S.E. 775, 162 
Ga. 758]. 
boeeal ee v. Warrington, 8 Ill. 
Ky.—Shannon v. Kinny, 1 A.K. 
Marsh. 3, 10 Am.D. 706. 
3 Watts 


, Foca apahen v. McMasters, 


Determination of preliminary fact 
see infra § 316. 

80. Ferrall v. Kent, 4 Gill (Md.) 
ae Jackson v. Miller, 25 N.J.Law 


81. Cross references: 

As ground for continuance see Con- 
tinuances § 67;°Criminal Law § 838. 

Cumulative evidence on rebuttal see 

—~ infra §§ 176-178. 

Newly discovered cumulative 
dence as ground for new trial, 
New Trial § 242; 
eile 

Ne of witnesses see infra §§ 164— 

Recalling witnesses see Witnesses 
[40 Cyc 2468 et seq.]. 

Repetition of questions see Witnesses 
[40 Cyc 24371. 

82. Remington Cash Register Co. 

tha) B86 Cash Register Co, 6 F 


evi- 
see 
Criminal Law § 
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both parties.*? 


peal in the absence of abuse.*® 
may 
ready 
«dence.®® 


83. P. D. Cecca & Co. yv. Antonelli, 
154 A. 87, 51 RI. 280. 


84. See Criminal Law § 2165. 

@5. U.S.—International Paper Co. 
v. General Fire Assur. Co., 263 F. 363; 
Royal Exch. Assur. v. Graham, etce., 
Mranspa©O.; 666°. K o2eno Or Onl. 665 
Ragsdale v. Southern R. Co., 121 F. 


924; Sommer vy. Carbon Hill Coal Co., 
107 F.. 230, 46 C.C.A. 255. 

Conn.—Fitzpatrick v. Cinitis, 139 
A. 639, 107 Conn. 91; McWilliams v. 
Morton, 117 A. 557, 97 Conn.. 514. 

i1l.—Rock Island y. Starkey, 59 N. 
B®. 971,. 189 Ill. 515 [rev 91 I1].App. 
"5921; Chicago, ete, R. Co. v. Pear- 
‘son, 56 N.E. 633, 184 Tl. 386; Lake 
‘Shore, ete R. Co. v. Brown, 14 N.E. 
197%, 7123 Tl. 162, 5 Am.S.R. 510; Stern 
v. Bradner, Smith & Co., 127 Til. App. 
640 [aff 80 N.E. 307, 225°Lil. 430, 116 
Am.S.R. 151). 

Mass.—Nelson vy. Hamlin, 155 N.E. 
18, 258 Mass. 331; McGlinchy v. Hen- 
derson, 134 N.H. 264, 240 Mass. 432; 
Brown v. Brown, 94 N.E. 465, 208 
Mass. 290; Tobin v. Brimfield, 65 N. 
BH. 28, 182 Mass. 117; Coker v. Ropes, 
125 Mass. 577. 

Mich.—Steele v. Banninga, 196 N. 
W. 404, 225 Mich. 

Minn.—Mitton v. Cargill BHlevator 
Co., 144 N.W. 434, 124 Minn. 65; John- 
son v. Crookston Lumber Co., 100 N. 
W. 225, 92 Minn. 393.- 

Mo.—Schuler v. Metropolitan Life 
Ins. Co., 176 S.W. 274, 191 Mo.App. 
52; Donijanovic v. Hartman, 152 S. 
W.. 424, 169 Mo.App. 204. 

Neb.—Oegden v. Sovereign Camp W. 
W., 113 N.W. 524, 78 Neb. 806. 

N.Y.—Kuhn vy. American Automat- 
ic Knife & Novelty Co., 29 IN2Ys'Si sis, 
9 Mise. 54. 

N.D.—Soules v. Northern Pac. Ry. 
MCOL PON GeNGNVicn O2On OF Nv Uy mileebveAs 
1917A 501. 

Philippine.—Frank & Co. v. Clem- 
ents, 44 Philippine 30. 

R.I.—Williams v. Smith, 72 A. 1093, 
29 RI, 562: ' 

S.C——McLeod y. American Pub. Co., 
E20US SH: 705 126 S.C. 363. 

Tex.—Galveston, éte., R. Co. v. Ma- 
BWIA LO sel) Olio 1o. POX. “Dia? fate 
19 S.W. 376]; Couts v. Neer, 9 S.W. 
40, 70 Tex. 468; Shelton v. Shelton, 
<Civ.App.) 281 S.W. 331; White. v. 
Bell, (Civ.App.) 242 S.W. 1082; Arm- 
strong v. Burt, (Civ.App.) 138 S.W. 
172; Delgado y. Gonzales, (Civ.App.) 
28 S.W. 459. 

Wash.—Sound Timber Co. v. Dana- 
her Lumber Co., 192 P. 941, 112 Wash. 
314. 

See Evidence § 95. 

“There must exist in every court 
the power to determine when evidence 
purely cumulative shall cease, or 
there would be no limit to the trial; 
and the exercise of such discretion 
would be no ground for reversal of a 
judgment unless it was made to ap- 
pear that this had been abused.” 
Galveston, etc., R. Co. v. Matula, 15 
S.W. 573, 79 Tex. 577, 580 [quot Del- 
gado v. Gonzales, (Tex.Civ.App.) 28 
S.W. 459, 460]. 

[a] Opinion evyidence.—The exclu- 
sion of opinion evidence which is 
merely cumulative is within the dis- 


cretion of the court. Royal Exch. 
Assur. v. Graham, ete., Transp. Co., 
NGO eH noc C.CuA 66, 

86. See Appeal and Error § 2785. 

a Ga.— Walker v. Walker, 14 Ga. 
242. 

Iowa.—Germinder v. Machinery 


In a eriminal®* or civil case, it is 
ordinarily within the discretion of the trial court 
to admit or reject evidence which is cumulative,*® 
and the exercise of discretion is not reviewable on ap- 


‘admit cumulative evidence®’? as testimony al- 
given by the witness,** or documentary evi- 
That a witness has testified positively to 
a certain fact and has not been contradicted does 


TRIAL 


Exclusion. 1 


The trial court | tive evidence,?? 


ed.°® 


Mut. Ins. 
Iowa 614. 

Ky.—Paducah Finance Corporation 
v. Jones, 11 S.W.(2d) 909, 226 Ky. 770. 


Assoc., 94 N.W. 1108, 120 


Mo.—Donijanovie v. Hartman, 152 
S.W. 424, 169 Mo.App. 204. 

Wis Sawyer v. Choate, 66 N.W. 
689, 99 Wis. 533. 
F N.B.—Robinson yv. Haley, 42 N.B. 
57. 

[a] Permitting witness to testify 


to fact admitted or already testified 
to is not assignable as error. Haapa 
v. Metropolitan L. Ins. Co., 114 N.W. 
380, 150 Mich. 467, 121 Am.S.R. 627, 
16 GeR-ACN.S:; 1165. 

88. Caravella Shoe Co. v. Hubbard, 
78 So. 899, 201 Ala. 545; Sofas v. Mc- 
Kee, 124 A. 380, 100 Conn. 541; Nel- 
son v. Hamlin, 155 N.E. 18, 258 Mass. 


89. Barnett v. Wilson, 31 So. 521, 
132 Ala. 375; R. A. Watson Orchards, 
Inc., v New Wonk, Cg iSt; as ReCoy 


263 TiAg SEIS White v. Bell, (Tex. 
Civ.App.) 242 S.W. 1082. 

90. Wittleder v. Citizens Electric 
Illuminating Co., 62 N.Y.S. 297, 47 
App.Div. 410. 

91. Harmless error see Appeal and 
Error § 2995. 


Vi eCity rand 
County of Denver, 231 F. 8, 145 C.C.A. 
196 [appeal dism 38 S.Ct. 10, 245 U.S. 
626, 62 L.Ed. 518]; Ragsdale v. South- 
Grn Ra COs, mec . 924; Sommer v, 
Carbon Hill Coal Co., 107 F. 230, 46 
(CACIANG VASis 

Ala.—Sovereign Camp, W. O. W. ¥. 
Granam, L107 Som 98. 204 sAlaae 2391 
Sheehan v. Wilmot, 105 So. 909, 213 
Ala. 687; Earnest v. Fite, 100 So. 637, 


211 Ala. 363. 

' Ga.—Parks v. Hailey, 83 S.E. 100, 
142 Ga. 391; Herrington v. Herring- 
ton, 155 S:H. 51, 42 GaApp. 126. 

Ill.—Lake Shore, ete, R. Co. v. 
Brown, 14 N.E. 197, 123 Ill. 162, 5 Am. 
S.R. 510; Cooper v. Robert Burgess 
& Son, 190 Ill.App. 428; Christo v. 
Nicola, 183 Ill.App. 486; Robishaw vy. 
Schiller Piano Co., 179 Ill.App. 163. 

Ind.—Jackson v. Mauck, 126 N.E. 
851, 189 Ind. 262; American Maize 
Products Co. v. Widiger, 114 N.E. 457, 
186 Ind. 227. 

Towa. 2 andoah, 
162 N.W. 575, 179 Iowa 1192; Strand 
v. Grinnel Automobile Garage Co., 113 
N.W. 488, 1386 Iowa 68; Frick v. Ka- 
backer, 90 N.W. 498, 116 Iowa 494; 
cory. v. Hamilton, 51 N.W. 54, 84 Iowa 
594, 

Mich.—Coleman vy. Turner Cartage 
Co., 140 N.W. 539, 174 Mich. 231. 

Minn.—Peters v. Schultz, 119 N.W. 
385, 107 Minn. 29. 

Mo.—Crow v. Marshall, 15 Mo. 499; 
Ridenhour v. Oklahoma Contracting 
Co., (App.) 45 S.W.(2d) 108; Krall- 
man v. Potashnick, 177 S.W. 697, 191 
Mo.App. 516; Siegelman v. Jones, 77 
S.W. 307, 108 Mo.App. 172. 

Mont.—Kirk v. Montana Transfer 
Co., 184 P. 987, 56 Mont. 292. 

Neb.—Young v. Kinney, 122 N.W. 
679, 85 Neb. 131. 

N.Y.—Kuhn v. American Automatic 
Knife & Novelty Co., 29 N.Y.S. 73, 9 
Misc. 54. 

N.C.—Sloan Bros. v. 


Sawyer-Bel- 


den Co:, 96 'SsBV39, 275 NC 6b 7. 
N.D.—-Soules v. Northern Paes Ry: 
Co., 157 IN. W. 823,534 N.Dy 7a, RAG 
1917A 501. 
R.I.—Carr v. American Locomotive 
Conrb8iAI6 78; 26a RT 1805 
S.C.—Etheredge v. Aitna Ins. Co., 
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not make other proof of the same fact inadmissible, 
since the jury might not believe the witness with- 
out corroboration.?° 

The trial court may exelude cumula- 


especially where the evidence is 


on a matter of minor importanee,?? or where the evi- 
dence is on a matter admitted®* or not controvert- 
The trial court may reject testimony already 
given by the witness,®* ‘or testimony by other wit- 


86 S.E. 687, 102 S.C. 313; McClintock 
v. Charleston 6 Wi. CG. Riya Con r64iss 
EB. 11009583 1S.C. 58: 

Tex.—Couts v. Neer, 9 S.W. 40, 70 
Tex. 468; Shelton v. Shelton, (Civ. 
App.) 281 S.W. 331; Guyler v. Guy- 
ler, (Civ.App.) 220 S.W. 604; Texas & 
P. Ry. Co. v. Williams, (Civ.App.) 200 
S.W. 1149; Young y. Watson, (Civ. 
App.) 140 S.W. 840; Sherman Gas & 
Electric Co. v. Belden, (Civ.App.) 115 
S.W. 897 [rev on other grounds 123 
SUW. 119, 103. Tex. 59, 27, b.R. ANS: 
237]; Delgado v. Gonzales, (Civ. 
App.) 28 S.W. 459. 

80 A. 150, 84 


Vt.—Dubois v. Roby, 
Vt. 465. 

Wash.—In re West Marginal Way 
in City of Seattle;-186 BP: 644, 109 
Wash. 116; Walters v. Spokane In- 
ternational Ry. Co., 108 P. 593, 658 
Wash. 293, 42) TRAINS...) 9175 

Wis.—Skow v. Green Bay & W. Ry. 
Co., 123 N.W. 138, 141 Wis. 21; Kreid- 
er v. Wisconsin River Paper, etc., 
Co., 86 N.W. 662, 110 Wis. 645. 

[a] In Kentucky (1) the trial 
court may reject cumulative evi- 
dence. Hollingsworth v. Warnock, 65 
SW. 16337 112 Ky. 96) 23) Kyun Eo0oe 
New York Mut. L. Ins. Co. v. Thom- 
son, 22 S.W.. 87, 94 Ky,..258, 14 Kyle 
800; Talbott v. Bedtord, 53 S.W. 
294, 21 Ky.L. 897. (2) Where there 
was no limit placed on the number of 
witnesses either side might intro- 
duce upon any particular point, that 
the rejected part of an affidavit was 
cumulative to testimony given by 
other witnesses did not furnish a le- 
gal reason for its rejection. 
Coal & Lumber Co. y. 
S.W. 54, 177 Ky. 698. 

[b] In Maryland (1) in an action 
for death at a railroad crossing, the 
refusal to permit an engineer to tes- 
tify as to the space within which an 
engine, Such aS ran over deceased, 
could be stopped, was proper where 
there was previous testimony upon 


Williams, 198 


the subject. State v. New York, P. 
& N. R..Co., 96 A. 812; 12% Md.-675. 
(2) It is not a good ground for re- 


jecting evidence, admissible per se, 
that it iS cumulative of other evi- 
dence in the cause. Calvert v. Car- 
ter) LseMd 3. 

93. Forrester v. Johnson, 268 P. 
809, 126 Kan. 470 [op mod and reh 
den 270 P. 602, 126 Kan. 590]. 

94. Brown vy. Brown, 94 N.E. 465, 
208 Mass. 290; Houglum v. Browkow- 


ski, 157,N.W.+ 675, 33: N.D: 622. 
$5. Krallman v. Potashnick, 177 
S.W. 697, 191 Mo.App. 516; Bradford 


v. Bradford, 51 N.Y. .669. 
96. U.S.—Royal Exch. Assur. v. 
Graham, etc., Transp. Co., 166 F. 32, 
92 C.C.A. 66; Tribune Assoc. y. Foll- 
well, 107 F. 646, 46 C.C.A. 5p. 
Ala.—Sheehan v. Wilmot, 105 So. 
909, 213 Ala. 687; Barbour v. Western 
Union Telegraph COs, OT eSOn 1S ean) 
Ala. 135; Sorrell v. Scheuer, 96 So. 
216, 209 Ala. 268; New York Life Ins. 
Co. v. Norris, 91 So. 595, 206 Ala. 656; 
Fuller v. Fair, 91 So. 591, 206 Ala. 
654; Kirkland v. Eford, 87 So. 364, 
205 Ala. 72; Reaves v. Maybank, 69 
So. 187, 193 Ala. 614; Western Steel 
Car & Foundry Co. v. Cunningham, 48 
So. 109, 158 Ala. 369; Armour & Co. 
v. Alabama Power Co., 84 So. 628, 17 
Ala.App. 280. 
Co. v. Bell, 96 


Cal.—U. S. Oil, ete., 
ERC OT LSS Caley sits Spitler v. Kaed- 
ing, 65 P. 1040, 133 Cal. 500; Ford v. 


Lou Kum Shu, 146 P. 199, 26 Cal.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nesses.°* 


it is cumulative.? 


What evidence is cumulative.‘ 


A resumé of the contents of certain books 
which are already in evidence may be exeluded.®’ 
The court may exclude documentary evidence which 
is cumulative.°® However, competent evidence bear- 
ing on a vital question should be admitted although 
The trial court may not reject evi- 
dence when regularly offered because in its opinion, 
sufficient proof, if believed, has already been intro- 
duced to establish the fact to be proved.? 
court may not exclude evidence, otherwise admis- 
sible, where it is not cumulative evidence.? 

As is also noted 


TRIAL 


same point.® 


fore the court.® 


The trial 


elsewhere in another connection,® cumulative evi- 


203; Hale v. 
Cal.App. 344. 
Conn.—McWilliams v. 
As’ 557, 97 Conn. 514, 
Fla.—Pyles v. Piedmont Mt. Airy 
Guano Co., 50 So. 872, 58 Fla. 348. 
Ga.—Herrington v. Herrington, 
Sib. 51,42 "Gal Appe 126: 
Iowa.—Luther v. Ullritch, 166 N.W. 
85, 182 Iowa 745; Speer v. Speer, 123 


Milliken, 90 P. 365, 5 
Morton, 117 


155 


N.W. 176, 146 Iowa 6, 27 L.R.A.N.S. 
294, 140 Am.S.R. 268; McConnell v. 
Osage, 45 N.W. 550, 80 Iowa 293, 8 
DAR Ave TS. 


Mass.—MeGlinchy v. Henderson, 
134 N.BE. 264, 240 Mass. 432; Coker v. 
Mopes 1254 Mass: 571+ 

Mich.—Ketchell v. Keene, 136 N.W. 


1121, 171) Mich. 108. E 
Mo.—Melican v. Whitlow Const. 
Co., 278 S.W. 361; Schwartz v. Mer- 
eantile Trust Co., (App.) 279 S.W. 
253; Miller v. Fleming, (App.) 259 
S.W. 139; Schuler v. Metropolitan 
Life: Ins. Co, 176. S.W.2274, 191 Mo. 
App. 52; Bouillon v. Laclede Gas- 
light Co., 147 S.W. 1107, 165 Mo.App. 


320. 
Pa fale 28 


Mont.—Howard v. Fraser, 
444, 83 Mont. 194. 
N.J.—Feist & Feist v. Taub, 143 A. 


335, 105 N.J.Law, 237; Stelwagon 
Mfg. Co. v. Harrison, 141'A. 584, 6 N. 
J.Misc. 417. 

N.M.—Bezemek y. Baldunini, 207 P. 
330, 28 N.M. 124. 

Pa.—Coleman v. Weimer, 86 Pa. 


Super. 303. 
S.C.—Weaver v. Whilden, 11 S.E. 


686, 33 SC. 190. 

Tex.—Evans Vv. Galbraith-Fox- 
worth Lumber Co., (Civ.App.) 31 S. 
W.(2d) 496; Wolf v. Wolf, (Civ.App.) 
269 S.W. 488; Armstrong v. Burt, 
(Civ.App.) 138 S.W. 172. 

Vi-— west, Rutland, Trust) Co... Ww. 
Houston, 158 A. 69,,104 Vt. 204, 80 A. 
L.R. 664; Goodwin v. Holmes, 89 A. 
742, 87 Vit. 477. 

Wash.—Van Delinder v. Richmond, 
191 P. 850, 112 Wash. 191; Nunn v. 
Jordan, 72 BP) 124, 31 Wash.606. 

Wis.—Griswold v. Nichols, 105 N. 
W. 815, 126 Wis. 401. 

[a] For example, in an action 
against a street railway for inju- 
ries sustained by a passenger when 
a car door was closed on her arm, the 


court did not err in refusing to allow. 


an expert to testify, whether the 
street car door could be closed with a 
child weighing from seventy-five to 
ninety pounds standing on the step 
and holding one hand upon the han- 
dle upon the left side, where he had 
testified that it could not be closed 
with a weight of from seventy-five to 
ninety pounds on the step, and had 
explained the mechanism of the door 
and step. Miller v. Fleming, (Mo. 
App.) 259 S.W. 139. 

Extent of examination of witness 
seo Witnesses [40 Cyc 2408]. 

Questions calling for repetition of 


testimony see Witnesses [40 Cyc 
2438]. 
97. Conn.—Fitzpatrick v. Cinitis, 


139 A. 639, 107 Conn. 91. 

Ind.—Union City Vv. Bisher, 73 7N: 
E. 330, 91 Ind.App. 672; Manweiler v. 
Truman, Lo) NE. 412, 71 Ind.App. 
658. 

Mo.—Stinson v. Lamar, (App.) 289 
S.W. 970. 


Pa.—Class & Nachod Brewing Co. 
v. Rago, 87 A. 704, 240 Pa. 470. 

Tex.—Calvin Coal Co. v. First Nat. 
Bank, (Civ.App.) 286 S.W. 901; Sher- 
man Gas, ete, Co. v. Belden, (Civ. 
App.) 115 S.W. 897 [rev on other 
grounds 103 Tex. 59, 123 S.W. 119, 27 
LR AEINES Wigs (ale 

Wash.—Sound Timber Co. v. Dana- 
Ber Lumber Co., 192 P. 941, 112 Wash. 


[a] 
other 
same 


Interested witnesses.—That 
persons have testified to the 
effect does not warrant exclu- 
sion of testimony as cumulative, 
when the other witnesses were sub- 
ject to the criticism of interest and 
the proposed witness was not. Hov- 
ey v. See, (Tex.Civ.App.) 191 S.W. 
Guilfoyle v, Pierce, 38 N.Y.S. 
697, 4 App.Div. 612. 

99. U.S.—International Paper Co. 
v. General Fire Assur. Co., 263 F. 363; 
American Trading Co. v. North Alas- 
ka Salmon Co., 248 F. 665, 160 C.C.A. 
565) [cert den 38° S.Ct. 581, 247 U.S. 
518, 62) LW) 11245]. 

Ala.—Sorrell v. Scheuer, 96 So. 216, 
209 Ala. 268. 

Fla.—Atlantie Coast Line R. Co. v. 
Crosby, 43 So. 318, 53 Fla. 400. 

pence t v. Hicks, (App.) 179 N.E. 
SDs 

Kan.—Kansas Ins. Co. v. Berry, 8 
Kan. 159. 

Minn.—Heydman vy. Red Wing 
nace Coy 127. NUw. 5561; 1225 Minn: 
158. 

Mo.—Commerce Trust Co. v. Het- 
tinger, 168 S.W. 911, 181 Mo.App. 338; 
Winn v. Modern Woodmen of Ameri- 
ca, 137 S.W. 292, 157 Mo.App. 1. 

N.Y.—Kleiman v. Henry Kupfer & 
Co., 162 N.Y.S. 1083, 176 App.Div. 253 
[rev 5 Tote Se 805]. 

Pa.—American Lumber & Mfg. Co. 
Vv, LExder.) 86 vAL7 085299) Pa 1b3s Mae Le 
Satler Lumber Co. v. Exler, 86 A. 793, 


239 Pa. 135. 
S.C.—Etheredge v. AXtna Fire Co., 
86 


S.E..687, 102 S.C. 313. 
Tex.—Texas & P. Ry. Co. v. Tuck, 
123 S.W. 406, 103 Tex. 72; Blumrosen 
Viweeunrke, a(CiveApp,).e37 
1070. 


S.W.(2d) 

[a] For example, when the orig- 
inal deed to property is in evidence 
to show title to insured property in 
plaintiff, a copy was properly exclud- 
ed as merely cumulative. Htheredge 
v. Adtna Ins. Co., 86 S.E. 687, 102° S. 
Cre L3s 

[b] Excluding transcript of tes- 
timony at former trial, offered to 
show absence of certain testimony, 
was proper where similar evidence 
was available and admitted. Blum- 
rosen v. Burke, (Tex.Civ.App.) 387 S. 
W.(2d) 1070. 

1. Linderoth v. Kieffer, 203 N.W. 
415, 162 Minn. 440; Capron v. Doug- 
lassi 9s ONEYa UI S35 INGE: (8277) 20) ala 
R.A.N.S. 1008. 

[a] Thus, where statements of a 
truck driver as to how a collision of 
his truck with a bicycle occurred, if 
made soon after the accident and 
while the driver under influence of 
excitement, were admissible as res 
geste, testimony of three people who 
heard statements should have been 
allowed, although such testimony giv- 
en by two of them was cumulative. 
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dence is additional evidence of the same kind to the 
Evidence is not cumulative merely 
because it tends to establish the same ultimate or 
principally controverted fact.7 
vant fact cannot be excluded upon the ground that 
other similar but independent facts are already be- 


Evidence of a rele- 


[§ 164] 14. Number of Witnesses°—a. In Gen- 
eral, As in a criminal case!° in a civil case, to estab- 
lish a particular fact, the trial court sometimes by 
reason of statute,4! may, in its discretion, 
the number of witnesses!? and the number of deposi- 


restrict 


Linderoth v. Kieffer, 
162 Minn. 440. 

[b] Rule as to cumulative evi- 
dence has no application when com- 
petent testimony has been excluded. 
William Laurie Co. v. McCullough, 
90 N.E. 1014, 92 N.E. 337, 174 Ind. 477, 
Ann.Cas.1913A 49. 

“/2.. Perkins ‘vy. Rice, “72 N Bag 32s; 
187 Mass. 28; Lyon v. Brown, 54 N. 
Te 315, 34 App: Div.0323: 

3. Mass.—Ouillette v. Overman 
Wheel Co., 38 N.E. 511, 162 Mass. 205. 

Minn. "Mitton v. Cargill BHlevator 
Co., 144. N.W. 434, 124 Minn. 65. 

Mo.—Minter v. Rothschild, (App.) 
186 S.W. 753; Epstein v. Pennsyl- 
vania R. Co., 122 S.W. 366, 143° Mo. 
Appil35: 

Neb.—Ogden v. Sovereign Camp W. 
W., 113 N.W.-524, 78 Neb. 806. 

Tex.—Texas Hardware & Imple- 
ment})Mut.” Fire Ins? :Cos-v. “Dalits: 
Trust & Savings Bank, (Civ.App.) 295 
S.W. 665; Hovey v. See, (Civ.App.) 
191 S.W. 606. 

4. “Cumulative” defined see 17 C. 
J. p 401 text and note 71 et seq. 

5. Newly discovered cumulative 
evidenco see New Trial §§ 239-241. 

6. Minter v. Rothschild, (Mo.App.) 
186 S.W. 753. 

7. Minter v. Rothschild, supra. 

{al Evidence not cumulative.— 
Where, in an action for personal in- 
juries caused by the breaking of a 
defective shaft, defendant’s witness 
has testified that he inspected the 
shaft so that he could have detected 
any oscillation in its revolutions, tes- 
timony of an expert that oscillations 
could have .been detected from such 
an inspection is not cumulative evi- 
dence. Ouillette vy. Overman Wheel 
Co., 38 N.E. 511, 162. Mass. 305. 

8. Ogden v. Sovereign Camp W. 
W., 113 N.W. 524, 78 Neb. 806. 

9. Witnesses in general see Wit- 
nesses [40 Cyc 2133]. 

Path eon jake evidence see supra § 
163 


203 N.W. 415, 


10. See Criminal Law § 2166. 

11. See statutory provisions. 

120s UESi—"Southerns sacs Cogn: 
Marquez, 44 F.(2d) 286; American 


Stove Co. v. Cleveland Foundry Co., 
oa 9785586 €.C.A. 182) [rev be Be 

Colo.—Outcalt v. Johnston, 49 P. 
1058, 9 Colo.App. 519. 

Til.— Geohegan v. Union Blevated 
RR. (Con LOT INE eS 6,0 26 Ole Tiled Ss 
Ann.Cas.1916B 762 [cit Cyc]; Muel- 
ler v. Rebhan, 94 Ill. 142; Gray v. St. 
KON SO alle 222) analy Salle County 
ACES R. Co. v. Wylie, 196 Tll.App. 

Ind.—Union R. Transfer, ete., Co. v. 
Moore, 80 Ind. 458; Cox’ v. Pruitt, 
25 Ind. §0. 

Iowa.—Harkrader v. Cadwell, 229 
N.W. 236; Thompson v. National Ca- 


ble & Mfg. Co., 141 N.W. 912, 160 
Iowa 403; In re Winslow’s Will, 124 
N.W. 895, 146 Iowa 67, Ann. Cas. 
1912B 663; Preston v. Cedar Rapids, 


63 N.W. 577, 95 Iowa 71; Minthon v. 


Lewis, 43 N.W. 465, 78 Iowa 620; 
Bays v. Hunt, 14 N.w. 785, 60 Iowa 
251; Everett v. Union Pac. R. Conan 


N.W. 109, 59 Iowa 248; Bays v. Her- 
Ring at N.W. 558, 61 lowa 286; Kesee 
Veue hicago, rete. Ry Cos 6 Am.R. 643, 
30 Lowa 78. 


\ 
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tions to be read,!*? at least where the fact is suffi- 
ciently established and is not controverted,1* and 
the exercise of its discretion will not be interfered 
with in the absence of abuse.t® The discretion must 
be an actual and judicial diseretion,!® exercised in 
view of the special character and circumstances of 
the particular case.47 A general rule of limitation 
which applies to all alike without regard to these 
circumstances is unreasonable and unlawful.+® 
While the rule has been applied in the case of the 
proof of mental capacity,'® it has also been held that 
the rule limiting the number of witnesses permit- 
ted to be called to establish a fact does not apply 
to the question of mental capacity as that ean only 
be established by a number of observations.2° The 
court may, after limiting the number of witnesses, 
permit a party to introduce more than the number 
limited.?! 

Collateral fact. When the fact in dispute is col- 
lateral to the main issue, the court may, in its dis- 
cretion, limit the number of witnesses.?? 

On motion to tax attorney’s fees as costs** the 


Ky.—Montgomery v. Larned vv. 
W. 540, 1438 Ky. 793; 


Madisonville, 
Ee és. IRF Go.ev.irhomas; 


Morton, 137 S. 
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Black 
Frank v. Clemente, 44 Philippine 30; 


12% “ie 
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court should not limit the number of witnesses of 
a party where those called appear to be hostile.** 

Computation of number. In computing the num- 
ber of witnesses to any point who may be ealled 
under a limitation by order of court or statute, wit- 
nesses must be counted who prove incompetent,?® 
or, who on testifying, have no knowledge of the 
matter in dispute,?® or. who testify to the fact, al- 
though not specially called for that purpose. a 
Depositions read in evidence must be counted.?® 
Where the number of witnesses to a fact is limited, 
and the specified number have testified, an expert 
may not testify to the same fact.*® Similarly, where 
the number of experts specified have testified to a 
fact,,a party may not extract an expert opinion 
from an ordinary witness.?° 

[§ 165] b. Main or Material Fact. While there 
is some authority to the Gontrary,?! according to 
many decisions the trial court may not restrict the 
number of witnesses as to a main, controlling, and 
controverted fact or issue,?? especially during the 


‘ 


26 Ijl.App. 278;] The only question is, did the court, 
in this case, abuse its discretion?” 


Preston v. City of Cedar Rapids, 63 N. 


130° S:W. 
975, 140 Ky. 143. 

ee ee v. Billings, 2 Cush. 
158. 

Mich.—Detroit City R. Co. v. Mills, 
48 N.W. 1007, 85 Mich. 634. 

Mo.—Markham v. Herrick, 82 Mo. 
App. 327. 

N.Y.—Anthony v. Smith, 17 N.Y. 
Super. 503. 

Ohio.—Hupp v. Boring, 8 Ohio Cir. 
Ct. 259, 4 Ohio Cir.Dec. 560 [aff 48 
N.E. 11138, 55 OhioSt. 635]. 

R.I.—Campbell v. Campbell, 73 A. 
354, 30 R.I. 63. 

Tenn.— McLean vy. Station Co., 1 
Tenn.Civ.A. 457. 

Wash.—Schoblom v. Schoblom, 200 
EPONA VV ASIN kone 

Wis.—Larson v. Eau Claire, 65 N. 
W. 731, 92 Wis. 86; Meier v. Morgan, 
52 N.W. 174, 82 Wis. 289, 33 Am.S.R. 
39: 

[a] “If it were otherwise, the 
length of a trial could be protracted 
to an unreasonable and unwarranted 
extent, and the time of the court con- 
sumed by the useless and unnecessary 
reiteration of testimony.’ Outcalt v. 
Johnston, 49 P. 1058, 1060, 9 Colo.App. 
519 [quot Campbell v. Campbell, 73 A. 
354, 356, 30 R.I. 63]. 

[b] Burden, of showing that wit- 
nesses called are not necessary is on 
the party objecting. La Salle County 
Electric R. Co. v. Wylie, 196 Ill.App. 
113. 


13. See supra § 126. 

14. West Skokie Drainage Dist. v. 
Dawson, 90 N.E. 377, 243 Ill. 175, 17 
Ann Cas) 776s Union Nat. Bank ty. 
Baldenwick, 45 Ill. 375; Gray v. St. 
John, 35 Ill. 222; Cooke-Brewing Co. 
v. Ryan, 98 IllLApp. 444; Cox v. 


Pruitt, 25 Ind. 90; Markham v. Her- 
rick, 82 Mo.App. 327. 

“If there be any attempt to limit 
witnesses, not experts, on any partic- 
ular relevant point, it must be when 
such point has already been satisfac- 
torily established, and the court must 
so exercise this discretion as to de- 
prive none of the parties to the litiga- 
tion of any material rights.’’ West 
Skokie Drainage Dist. v. Dawson, 90 
INE 827, 243, Ti 175, 1315 7 Ann Cas: 
776. 

15. See Appeal and Error § 2801. 

16. Judicial discretion in general 
see Discretion § 3. 

17. West Skokie Drainage Dist. v. 
Dawson, 90 N.E. 377, 2438 Ill, 175, 17 
Ann.Cas. 776; Burhans vy. Northwood 
Park, 27 N.E. 1088, 188 Ill. 147; Green 
vy. Phoenix Mutual Life Ins. Co., 25 N. 
H.. 583, 134 Ll. 310, 10 L:R.A. 576; 


See aan v. Campbell, Bi Ass 5 4593.0 aE 

[a] Im divorce action based on 
cruelty, where plaintiff had support- 
ed her specific charges of crueity by 
direct testimony other than that of 
herself, the court did not err in limit- 
ing defendant to four or five wit- 
nesses, although he offered twenty- 
eight, who could only testify that 
they were acquainted with the par- 
ties and that they had not seen any- 
thing wrong in the conduct of de- 
fendant. Schoblom v. Schoblom, 200 
F. 579, 117 Wash. 67. 

a Larned v. Platt, 26 Il1App. 
278. 

19. Mueller v. Rebhan, 94 Ill. 142; 
In re Winslow’s Will, 124 N.W. 895, 
146 Iowa 67, Ann.Cas.1912B 663. 

20. Pritcheord v. Henderson, 50 A. 


217, 19 Del. 128 
Shirley, 101 N.W. 886, 


21. Brady v. 
18 S.D. 608. 
22. Bays v. Hunt, 14 N.W. 785, 60 
Iowa 251; Everett v. Union Pac. R. 
Co., 13 N.W. 109, 59 Iowa 2438; State v. 
Burkholder, 22 P. 722, 42 Kan. 641; 
Frank vy. Clemente, 44 Philippine 30; 
Conlee v. Taylor, 285 S.W. 35, 153 
Tenn. 507, 48 A.L.R. 940. 

23. See Costs §§ 248-259, 424 et 
seq. 

24. Chicago Sanitary Dist. v. Cur- 
ran, 132 Ill.App. 241. 

25. Preston v. Cedar Rapids, 63 N. 
W. 577, 95 Iowa. 71. 

26. Giordano v. Brandywine 
Granite Co., 52 A. 332, 19 Del. 423. 

27. Martin v. Baltimore, ete, R. 
Co., 42 A. 442, 16 Del. 1238. 

28. French's Complex Ore Reduc- 
tion Co. v. Electrolytic Zine Process 
o., (Can.) [1930] 4 Dom.L.R. 902. 
29. Love v. Barnesville Mfg. Co., 

50 A. 5386, 19 Del. 152. 

30. White vy. Boston, 71 N.E. 75, 
186 Mass. 65. 

8l. Preston v. Cedar Rapids, 63 N. 
W. 577, 95 Iowa 71; Hupp v. Boring, 
4 Ohio Cir.Dec. 560, 8 Ohio Cir.Ct. 259 
[aff 48 N.E. 1113,.55 Ohio St. 635]. 
See Austin v. Smith, (lowa) 109 N.W. 
289; Minthon v. Lewis, 43 N.W. ‘465, 
78 Iowa 620 (court may limit the 
number of witnesses on any point). 

“Tt is urged that while this rule is 
proper, aS applied to collateral is- 
sues, it should not be held applicable 
to the main issue in a case. We dis- 
cover no reason for limiting the ap- 
plication of the rule to a particular 
class of eases, or to certain issues. 
The power thus given trial courts, 
when discreetly exercised, is alike ap- 
plicable in all cases, and to all issues. 


W257i, Soe Lowa: T1s275: 

32. Ark.—Henson & Sons Coal Co. 
v. Strickland, 238 S.W. 5, 152 Ark. 203, 
ZAC LEO 234 

Conn.—Ward v. Dick, 45 Conn. 235, 
29 Am.R. 677. 

Ill— West Skokie Drainage Dist. v. 
Dawson, 90 N.E. 377, 243 Ill. 175, 17 
Ann.Cas. 776; Greene v. Phoenix Mut. 


nee insy Co: 25) Ney /583) Asaach eno: 
10 L.R.A. 576; White v. Hermann, 51 
Ill. 243, 99 Am.D. 543; Union Nat. 


Bank v. Baldenwick, 45 Ill. 375; Town 
of Grand Prairie v. Schneider, 202 Ill. 
App. 562; Thompson v. Chicago Plate 
Glass Co., 163 Ill.App. 236; Cooke- 
Brewing Co. v. Ryan, 98 Ill.App. 444; 
Chicago City R. Co. v.. Wal, 93 Til. 
App. 411; Crane Company v. Stam- 
mers, 83 Ill.App. 329; 
ance Co. v. Catlin, 71 Ill.App. 569; 
Larned v. Platt, 26 Ill.App. 278. 

Ind.—Hubble v. Osborn, 31 Ind. 249. 

IKkan.—Fischer vy. Conway, 21 Kan. 
18, 30 Am.R. 419. 

Ky.—Eaton v. Green River Coal & 
Coke Co., 162 S.W. 80%; 157 Ky. 159 
[quot Cyc]; Kash y. Miller, 2 Bush 
568; Covington v. Taffee, 68 S.W. 629, 
24 Ky... 3738; McPhillips v. Livezey, 
11 Ky.L. 898. 


W. 536, 160 Mich. 7, 136 Am.S.R. 414; 
Barhyte v. Summers, 36 N.W. 93, 68 
Mich. 341. 

Mo.—St. Louis, ete, R. Co. v. 
Auduchon, 97 S.W. 867, 199 Mo. 352, 
116 Am.S.R. 499, 9 L.R.A.N.S. 426, 8 
Ann.Cas. 822; Ellis v. St. Louis, ete., 
Ee Coe: oat S.W. 839, 131 Mo.App. 395; 

Markham v. Herrick, 82 Mo.App. 327; 
Nelson v. Wallace, 57 Mo.App. 397. 

N.Y.—Golden v. Weinstein, 194 N.Y. 
S. 439, 201 App.Div. 559; Hauptmann 
v. New York Edison Co., 145 N.Y.S. 
696, 160 App.Div. 917; Reynolds v. 
Port Jervis Boot & Shoe Factory, 32 
Hun 64; Ward v. Washington Insur- 
ance Co., 19 N.Y.Super. 229; Cohen 
v. Simon, 74 N.Y.S. 921, 36 Misc. 858. 

N.C.—Outlaw v. Hurdle, 46 N.C. 
150. See Taylor v. Security Life ete., 
Co., 59 S.B. 139, 145 N.C. 383, 15 L.R.A. 
N.S. 583, 13 Ann.Cas. 248 (defendant, 
in an action for life insurance involv- 
ing the issue whether at, and prior to, 
the issuance of the policy insured was 
temperate in the use of liquor, may 
not complain that a large number of 
witnesses, many of them of great 
weight in the community, were per- 
mitted to testify for plaintiff). 

R.I.—Campbell v. Campbell, 73 A. 
364, 30 R.1. 63. 

Tenn.—Conlee vy. Taylor, 285 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time that witnesses are being examined.*? Statutes 
providing that the court may stop the production of 
further evidence on a particular point®* do not per- 
mit the court to limit unreasonably the number of 
witnesses on the principal point in the case.?®> Thus 
it has been held that the court may not limit the 
number of witnesses where a material issue in the 
ease is the value of property,?® or damages,®7 or 
But the court may even as to 
such facts limit the right of a party to call wit- 
nesses to the extent of ordering that additional wit- 


mental capacity.®§ 
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calling them.*°® 


nesses, *? 


Experts. 
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A statute authorizing the court to 
limit to a certain number witnesses on any one point 
for the purpose of making allowances to witnesses*? 
in no way affects the right of a party to introduce a 
larger number at his own expense.*? 

[§ 166] c. Opinion, Expert, or Impeaching Wit- 
The trial court may limit, in its disere- 
tion, the number of witnesses to be called to give 
opinion evidence.** 

While the number of expert witnesses 
is sometimes limited by statute,*® ordinarily it is 


nesses shall be called only at the cost?® of the party { a matter within the trial court’s diseretion.4® Thus 


35, 153 Tenn. 507, 48 A.L.R. 940. 

Wash —Mogelberge v. Calhoun, 163 
P. 29, 94 Wash. 662; Johnsen v. John- 
sen. 139 P. 189, 1200, 78 Wash. 428. 

Haring as essential to due process 
see Constitutional Law § 1009. 

“While the trial court may and 
should exercise a discretion as to the 
number of witnesses that may be 
called in a case, or upon a particular 
issue in a given case, this discretion 
does not clothe the court with the 
arbitrary power to deny a litigant the 
right to offer testimony which rea- 
sonably tends to support his theory of 
the case or to disnrove the theory of 
his adversary.” Johnsen v. Johnsen, 
139 P. 189, 191, 1200, 78 Wash. 423 
[quot Conlee v. Taylor, 285 S.W. 35, 
36,1538 “Tern. 507; 48 >A. LR. 9405 
Mogelberg v. Calhoun, 163 P. 29, 34, 
94 Wash. 662]. To same effect Scho- 
blom v. Schoblom, 200 P. 579, 117 
Wash. 617. 

[a] Reasov for rule.—‘If, then, 
the trial judge may without any 
eause shown project his will arbi- 
trarily into the number of witnesses 
on the crucial point in the case, he 
may by that token entirely foreclose 
the weight of the evidence, and thus 
indirectly do what he may not direct- 
ly do, to wit, interfere in a realm 
where the jury reign supreme.” St. 
Louis, etc., R. Co. v. Aubuchon, 97 
S.W. 867, 869, 199 Mo. 352, 116 Am. 
S.R. 499, 9 L.R.A.N.S. 426, 8 Ann.Cas. 
822. 

[b] “Such rule applied to the main 
issue or issues in lawsuits might re- 
sult in great injustice and in many 
instances render it impossible for the 
person upon, whom the burden of 
proof rests to recover. For, under 
such a rule, it might often occur that 
the witnesses for the respective sides 
would be equally credible, that the 
character and nature of their testi- 
mony might be such as to cause them 
to be considered as equally oredible, 
and that their testimony, therefore, 
should be given the same weight.” 
Henson & Songs Coal Co. v. Strick- 
land, 238 S.W. 5, 7, 152 Ark. 203, 21 
ALR, 32.820! 

[c] ‘fhe incident delays of the 
courts, to the alleged detriment of the 
public interest where the 
number of witnesses is not limited, is 
also a matter of secondary impor- 
tance, compared to the attainment of 
justice, and to the rights of the plain- 
tiff or his adversary to have his whole 
ease presented to the court and jury 
upon the only or any controlling is- 
sue, so that the right, the truth and 
justice, of the case may be reached. 
The public interest is really better 
served in this way than when this 
right is denied.” Conless v. Taylor, 
285 S.W. 35, 39, 1538 Tenn. 507, 48 A. 
L.R. 940. e 

{d] Where court sets aside de- 
fault as matter of favor, it may, in its 
discretion, limit the number of wit- 
nesses to be heard on the different 
points involved. Barhaus v. Norwood 
Park, 27 N.E. 1088, 138 Il). 147. 

[e] Witnesses on rebuttal.—An 
order limiting the number of witness- 
es to be examined on the particular 
point has no application as to wit- 
nesses caiied to rebut new or addi- 


tional facts brought out by the oppos- 
ing party on direct or cross-examina- 
tion. West Skokie Drainage Dist. v. 
Dawson, 90 N.E. 377, 248 Ill. 175, 17 
Ann.Cas. 776. 


33. See infra § 167. , 
34. See statutory provisions. 
35. Ideal Motor Co. v. Warfield, 


277 S.W. 862, 211 Ky. 576; North Jel- 
lico Coal Co. v.. Trosper, 177 S.W. 241, 
165 Ky. 417; Eaton v. Green River 
Coal & Coke Co., 162 S.W. 807, 157 Ky. 
159; Salisbury v. Goddard, 156 P. 261, 
79, Or. 593° 

36. White v. Hermann, 51 Ill. 243, 
99 Am.D. 543; Ellis v. St. Louis, etc., 
R. Co., 111 S.-W. 839, 131 Mo.App. 395. 

Sia ote VOUS) cette, “Re Col. Sv: 
Aubuchon, 97 S.W. 867, 199 Mo. 352, 
116 Am.S.R. 499, 9 L.R.A.N.S. 426, 8 
Ann.Cas. 822. See In re City of Seat- 
tle, 100 P. 330, 52 Wash. 226 (if the 
owner of property may testify con- 
cerning his losses by a given act, re- 
gardless of rules limiting the number 
of witnesses as to damages, this rule 
applies to persons who own damaged 
property by a direct title in them- 
selves, and does not apply to a stock- 
holder in a corporation). 

[a] For example, in condemnation 
proceedings, after plaintiff had called 
three witnesses on the question of 
damages, which was the principal is- 
Sue in the case, the action of the trial 
court in limiting the number of wit- 
nesses allowed each side on that issue 
to four was arbitrary and_  erro- 
neous. St Wouis; ete; . Rat Cona vi. 
Aubuchon, 97 S.W. 867, 199 Mo. 352, 
116 Am.S.R. 499, 9 L.R.A.N.S. 426, 8 
Ann.Cas. 822. 

38. Greene v. Phenix Mut. L. Ins, 
Co., 25 N.E. 583, 134 Ill. 310, 10 L.R.A. 
576; Campbell v. Campbell, 73 A. 354, 
30 R.I. 63; OConlee v. Taylor, 285 S.W. 
35,153 Tenn. 507, 48 A.L.R. 940. 

39. See Costs § 292. 

40. Chicago City R. Co. v. Wall, 93 
Ill.App. 411. 

[a] ‘fhe matter of increased cost, 
where the number of witnesses is not 
limited, considered by some courts, is 
a matter of secondary importance, and 
is amply provided for by our statutes 
as to costs in such cases.” Conlee v. 
Faylor, 285 S.W. 35, 39, 1538: Tenn..507, 
48 A.L.R. 940. 


41. See statutory provisions. 
42. Axton v. Vance, 269 S.W. 534, 
207 Ky. 580; North Jellico Coal Co. 


v. Trosper, 177 S.W. 241, 165 Ky. 417; 
Eaton v. Green River Coal & Coke 
Co., 162 S.W. 807, 157 Ky. 159; Kash 
vy. Miller, 2 Bush (Ky.) 568. 

43. Computation of number see 
supra § 164. 

Opinion evidence see Evidence §§ 
588-831. ; 

44. Carpenter v. Knapp, 21 N.Y.S. 
297; Maupin v. Maupin, (Va.) 164 S.B. 
557. 

45. See statutory provisions. 

[a] In Canada (1) under Hvidence 
Act (Ont. Rev-. St. [1914] c¢ 76 § 10), 
providing that, “where it is intended 
by any party to examine as witnesses 
persons entitled, according to law or 
practice, to give opinion evidence not 
more than three of such witnesses 
may be called upon either side with- 
out the leave of the judge or other 
person presiding,’ ete, a party can- 


not without leave call more than the 
statutory number of expert witnesses 
throughout his whole case, and the 
limitation is not to be extended to 
allow the maximum number to be 
called to give expert evidence on each 
issue of fact arising in the case. In 
re Scamen, etc., R. Co., 5 Alta.L. 376,. 
[1912] 6 Dom.L.R. 142 (Evidence Act 
[1910] § 10); Buttrum vy. Udell, (Ont.) 
[1925] 3 Dom.L.R. 45. (2) ° Where 
arbitrators awarding compensation 
for lands expropriated for railway 
purposes, under Alberta Railway Act 
(1907) c 8, violate the provisions of 
Alberta Evidence Act (1910) § 10, by 
receiving testimony of a greater num- 
ber of witnesses than three, as lim- 
ited, their award should be set aside 
by the court on appeal. Canadian 
Northern, etc., R. Co. v. Moore, 53 
Can.S.C. 519 [dism appeal 8 Alta.L. 
Sons 

{b] Time of application.—Appli- 
cation, under Can. Evidence Act § 7, 
for leave to examine more than five 
experts, must be made before evi- 
dence taken on commission is put in 
at the trial. French’s Complex Ore 
Reduction Co. v. Hlectrolytic Zinc 
Process Co., [19380] 4 Dom.L.R. 902. 

46. Colo.—Wassenich v. City and 
County of Denver, 186 P. 5338, 67 Colo. 
456; Huett v. Clark, 35 P. 671, 4 Colo. 
App. 231. 

Ill.— Geohegan y. Union Elevated R. 
Co., 107 N.E. 786, 266 Il). 482, Ann. 
Cas.1916B 762; West Skokie Drainage 
Dist. v. Dawson, 90 N.E. 377, 243 Ill. 
L751 7 -Anm Cassy 

Mich.—Fraser v. Jennison, 3 N.W. 
882, 42 Mich. 206. 

Pee oe cath v. Beattie, 59 N.H. 

N.Y.—Sixth Ave. R. Co. v. Metros 
politan Bl. R. Co., 34 N.E. 400, 138 N. 
Y. 548; Seafir v. Shutts, 179 N.Y.S. 561, 
190 App.Div. 518. 


Tenn.—Powers v. McKenzie, 16 S. 
W. 559, 90 Tenn. 182. 
Va.—Maupin v. Maupin, 164 S.E. 


557. 

Wash.—Swope y. Seattle, 78 P. 607, 
36 Wash. 1138. 

“There must be some limit to the 
reception of expert evidence, and that 
which was fixed in this case was quite 
liberal enough. To obtain such evi- 
dence is expensive, since desirable 
witnesses are not to be found in 
every community; but an army may 
be had if the court will consent to 
their examination, and, if legal con- 
troversies are to be determined by the 
preponderance of voices, wealth, in 
all litigation in which expert evidence 
is important, may prevail almost of 
course. But one familiar with such 
litigation can but know that for the 
purposes of justice the examination of 
two conscientious and intelligent ex- 
perts on a side is commonly better 
than to call more; and certainly, when 
five on each side have been examined, 
the limit of reasonable liberality has 
in most cases been reached. The jury 
cannot be aided by going further.” 
Per Cooley, J., in Fraser v. Jennison, 
3 N.W. 882, 895, 42 Mich. 206 [quot 
Geohegan v. Union Elevated R. Co., 
107 N.E. 786, 790, 266 Ill. 482, Ann. 
Cas.1916B 762]. 
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the court may limit the number of experts on the 
question of the value of property*’ or services,*® 
or mental capacity of a testator.4®° Where parties 
stipulate that the number of expert witnesses shall 
be limited,®® the court will enforee®! the stipula- 
tion.°2 

Impeaching and sustaining witnesses.°? It is usu- 
ally within the discretion of the trial court to limit 
the number of witnesses who are ‘called for the pur- 
poses of impeachment.°* This does not mean that 
the number is always to be the same.®® The court’s 
discretion should be exercised in the interest of justice 
and with a view to ascertaining the truth.°® Much 
depends on the circumstances of the case and the im- 
portance of the testimony of the witness im- 
peached.®* Witnesses, to sustain the character of 
a party after impeachment, may be limited,®® and 
the court may limit the number to testify as to 
moral character where such character is not im- 
peached by an opponent.®® Each side should be en- 
titled to the same number of character witnesses if 
able to obtain them.®® The trial court may limit the 
number of witnesses on each side to prove general 


TRIAL 


[§§ 166-168 


to the court to be satisfactorily established, the 
calling of further witnesses may be stopped.®? The 
order may be made when the witness whose evidence 
is excluded is ecalled.®? In jurisdictions where the 
court may limit the number of witnesses on a col- 
lateral or main fact,°* the order should be made 


either in advance of trial or before the party to be — 


affeeted has introduced his testimony on the point,®® 
and, if made before any evidence is introduced, the 
party may not complain of surprise.°* While the 
court may not ordinarily limit the number of wit- 
nesses on a main, controlling, and controverted 
fact,®” at least such limitation should be made at 
the beginning of the trial so as to give each party 
an opportunity of selecting such witnesses as might 
be deemed most important,°® and not during the 
time the party’s witnesses are being examined.®® 
Limiting the number of witnesses at the beginning 
of the trial offered to impeach or sustain the char- 
acter of the parties has been held error.*° 

[§ 168] 15. Withdrawal of Evidence.“! A party 
who has introduced evidence is not entitled as a 
matter of right to withdraw it on finding that it 


reputation for honesty and integrity.*t 
[§ 167] d. Time of Making Order. 
to some decisions, when a particular fact appears 


47. Geohegan v. Union Elevated R. 
Co., 107 N.E. 786, 266-11]. 482, Ann.Cas. 
LOGE W625. Sixth lave BR.) Cory ve 
Metropolitan El. R. Co., 34 N.B. 400, 
1388 N.Y. 548; Swope v. Seattle, 78 P. 
607, 36 Wash. 113. 

48. Maupin v. Maupin, (Va.) 164 S. 
Be 557. 

[a] Legal services.—In an action 
for legal services, refusing to permit 
plaintiff to introduce nine additional 
experts after having introduced five 
experts on value of services was not 


error. Maupin vy. Maupin, (Va.) 164 
S.B. 557. 
49. Fraser vy. Jennison, 3 N.W. 882, 


42 Mich. 206. 

50. Stipulations as to trial see 
Stipulations § 36. 

51. Operation and effect of stipu- 
lations see Stipulations § 83. 

52. Chicago Terminal Transfer R. 
Co. v. Bugbee, 56 N.E. 386, 184 Ill. 
353. 

53. Credibility and impeachment in 
general see Witnesses [40 Cyc 2148]. 

54 Conn.—Bunnell v. Butler, 23 
Conn. 65. 

Ill.— Johnson v. City of Chicago, 
189 Ill.App. 32; Traders’ Ins. Co. v. 
Catlin, 71 [ll.App. 569. ; 

Iowa.—Bays v. Herring, 1 N.W. 558, 
51 Iowa 286. 

N.Y.—Bissell v. Cornell, 24 Wend. 
354. 

S.D.—Johnson y. Ebensen, 160 N.W. 
847, 38 S.D. 116. 

{a] Expression of opinion as to 
character of witness.—Where_ the 
court in limiting the number of im- 
peaching witnesses states that, if 
counsel calls any more, it will be at 
his expense, such action is not er- 
roneous as an intimation that the 
character of the witness impeached is 
sustained, Overstreet v. Dunlap, 56 
Ill.App. 486. 

55. Bunnell v. Butler, 23 Conn. 65. 

56. Johnson y. Ebensen, 160 N.W. 
847, 38 S.D. 116. 

57. Bunnell y. Butler, 23 Conn. 65. 

58. Outcalt v. Johnston, 49 P. 1058, 
9 Colo.App. 519; Hollywood v. Reed, 
23 N.W. 792, 57 Mich. 234. 


Son OOx Vv. Privice 25> ind.-90: 
60. Ray v..\Shemwell, 217 S.W. 351, 
186 Ky. 442; Hollywood v. Reed, 23 


N.W. 792, 57 Mich. 234. 

61. Haag v. Cooley, 6 P. 585, 33 
Kan. 387 (to limit the number to three 
only is error). 

62. Henson & Sons Coal Co. v. 
Strickland, 238 S.W. 5, 8, 152 Ark. 203, 


According 


LWA Ra Se Sie (GLa. ave a been Olan pa). 
Tll. 222; Cooke Brewing Co. v._Ryan, 
98 Ill.App. 444. 

“A trial court taking testimony ore 
tenus should not undertake to limit 
the number of witnesses introduced 
by the respective parties until it be- 
comes obvious to the court that the 
parties by the sheer number. of wit- 
nesses introduced to some particular 
fact or issue are merely producing 
cumulative testimony, thus unneces- 
sarily consuming the time of the 
court and hampering the administra- 
tion of justice.’”” Henson & Sons Coal 
Co. v. Strickland, supra. 

63. Larson v. Eau Claire, 65 N.W. 
731, 92 Wis. 86. 

64. See supra § 165. 

65. Ruby v. Chicago, M. & St. P. 
Ry. Co., 129 N.W. 817, 150 Iowa 128. 

[a] “Otherwise the party might 
lose his most important witnesses and 
be deprived of their testimony. Ordi- 
nary attorneys marshal their testi- 
mony for the ultimate effect it will 
have upon the jury, and the court has 
no power over the matter, unless he 
notifies them in advance that he will 
limit the number of witnesses upon 
a given point.” Ruby v. Chicago, M. 
& St. Py Ry. Co., 129 Now. 817, 819,150 
Iowa 128. 

66. Everett v. Union Pac. R. Co., 
13 N.W. 109, 59 Iowa 243. 

67. See supra § 165. 

68. Greene v. Phoenix Mut. L. Ins. 
Co., 25 N.B. 583, 1384 Tl. 310, 10 ua RwAS 


ee Markham v. Herrick, 82 Mo.App. 
327. 
69. St. Louis, ete, R. Co. v. Au- 


buchon, 97 S.W. 867, 199 Mo. 352, 116 
Am.S.R. 499, 9 L.R.A.N.S. 426, 8 Ann. 
Cas, 822; Ellis v. St. Louis, etc, R. 
Co., 111 S.W...839, 1381. Mo.App. 395; 
Salisbury v. Goddard, 156 P. 261, 79 
Or. 593. 
70. Williams v. McKee, 38 S.W. 
730, 98 Tenn. 139. 
71. Cross references: 
Conclusiveness of admissions see Evi- 
dence §§ 502-506. 
Effect of admission of evidence see 
supra §§ 158-161. 
ee for new trial see New Trial 
Tas 
Instructions: 
Based on evidence withdrawn see 
infra § 655. 
Necessity for see infra § 469. 
Request for see infra § 682. 
Review of ruling see Appeal and Er- 
ror §§ 2795, 2985. 


does not answer his purpose.* 
fuse to permit a party to withdraw evidence he has 
elicited. on cross-examination.7 


2 The court may re- 


However, where 


Striking out evidence see 
217-229. 
Withdrawal of: 
Deposition see Depositions § 323. 
Evidence: 
As curing erroneous admission 
see Appeal and Error §§ 2972, 
2973; New Trial § 73. 
In criminal prosecutions 
Criminal Law § 2164. - 
Beis from court see Courts § 
Improper remarks of counsel see in- 
fra § 308. 
Pleadings see Pleading §§ 935-941. 
Stipulation see Stipulations § 88. 


infra §§ 


see 


72. Ga.—Alabama Great Southern 
R:Go.v. Hardy 62S she ati tance 
238; Zipperer v. Savannah, 57 S.BH. 


311, 128 Ga. 135; Heinz v. Backus, 
128 S.B. 915, 34 Ga.App. 203. 

Iowa.—Davenport Sav. Bank yv. Chi- 
cago, RT. & PR. Ry» Co.,58N.We Vet, 
176. Towa 745. 

Ky.—Gray v. Gray, 3 Litt. 465. 

La.—Megason v. Boleyn Lumber 
Col, 73° Sow 257 140 May 431. 

Mo.—Page‘yv. Payne, 240 S.W. 156, 
293 Mo. 600. 

N.J.—National Newark Banking 
res v. Sweeney, 96 A. 86, 88 N.J.Law 

N.Y.—Hubner v. Metropolitan St. R. 
€o.5 779 Ni ¥.S.4 i538) (07. QA ppiDiv. 6290 
Eaft  GO.st NAS Ana ie Nee. to role 
Frohle v. Brooklyn Heights R. Co., 


58 N.Y.S. 561, 41 App.Div. 344; Clin- 
ton v. Rowland, 24 Barb. 634; Deck- 
er v. Bryant, 7 Barb. 182. 

But see King v. Cooper, 1 Miss. 


359 (plaintiff has a right, during the 
progress of the trial, to withdraw an 
account filed, and, if the debits are 
withdrawn, the credit must follow). 

[a] Limitation of rule.—Where 
plaintiff puts in evidence a rule of de- 
fendant and defendant’s evidence 
shows the adoption of a later rule, 
plaintiff may withdraw the evidence 
as to the rule introduced by him. 
Clark v. Boston, ete, R. Col, 41 N vey 
666, 164 Mass. 434. 

73. Sweeney v. Sweeney, 48 S.E. 
984, 121 Ga. 293. 

[a] Cross interrogatories and an- 
swers.—Where a party on cross-ex- 
amination propounds a question to a 
witness whose testimony is to be tak- 
en by interrogatories, and the wit- 
ness’ answer is read to the jury with- 
out objection, the right of the pro- 
pounder afterward to withdraw the 
testimony was in the discretion of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the evidence has been admitted over objections, the 
party introducing it may request to have it with- 
drawn, and the court may grant such leave.7* At 
least the withdrawal of the evidence is discretionary 
with the trial court.7° A party may not complain 
of the withdrawal of evidence where he accompanies 
his objection with a declaration that he does not 
intend to use it.7®° A party may be permitted to 
withdraw evidence he has introduced where it is im- 
proper,‘* irrelevant,*S or immaterial,*® although the 
opposing party, because of the evidence being be- 
fore the jury at one time, has introduced rebutting 
evidence’® which puts hia at a disadvantage.*! The 
court may permit a party to withdraw evidence 
he has introduced when it is not properly con- 
nected up.®? 

What amounts to a withdrawal. <A withdrawal 
by plaintiff of one of several counts in a petition’* 
earries with it the evidence admitted under the count 
withdrawn.** Withdrawal of original exhibits on 
substitution of copies or duplicates*® does not con- 
stitute a withdrawal of the evidence.’¢ 

Time of withdrawal. As regards the time when 
a party may withdraw evidence introduced by him, 
it has been held that granting the request of a party 
after argument has begun is discretionary with the 
trial court;*’ that a party may not ask for the 
withdrawal of evidence favorable to his adversary 
which he introduced and allowed to remain in until 
the close of the ease;** that at any time before the 
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case is submitted a party may withdraw evidence 
submitted subject to exeeption.’® Although material 
evidence is admitted over objection, it is error, it 
has been held, to allow a party to withdraw it dur- 
ing the delivery of the charge to the jury.°° ‘ 

Effect of withdrawal. Withdra awing evidence in- 
troduced over objections is in effect sustaining the 
objections.°' Where a ruling of the court on the 
question of jurisdiction is right when made, it can- 
not be rendered erroneous by a subsequent with- 
drawal of evidence.®? 

[§ 169] B. Order of Proof, Rebuttal, and Re- 
opening of Case*—1. Order of Proof®*—a,. In Gen- 
eral. In order to prevent injurious surprises and 
annoying delays in the administration of justice, 
rules of practice, looking to the orderly introduc- 
tion of evidence by the respective parties, are es- 
sential.°* The trial has its regular stages of proc- 
ess, and the evidence should be introduced with 
direct reference thereto.®® Subject always to par- 
ticular rules of practice in force in the jurisdic- 
tion,®® ordinarily the party having the right to 
begin®’ should first put in the whole of his evidence 
upon every point or issue which he opens®*® and the 
other party then puts in evidence his entire case,®® 
and the reply of the party first introducing his proof 
is limited to such new points as are raised by the 
adverse party’s ease.1 The adverse party may then 
be permitted to reply, if the court in its diseretion 
thinks it proper. These rules, however, are merely 


court. Humphreys v. Smith, 66 S.E. 90. Nashville v. Nichol, 3 Baxt.| [aff 17 N.Y.Super. 320]; Seeley v. 
158, 133 Ga. 456; Anderson v. Brown, | (Tenn.) 338. Chittenden, 4 How.Pr. 265 [dism 10 
72 Ga. 713; Faulecon v. Johnston, 9 91. Alabama Great Southern R. | Barb. 303]. : 
VS.E. 394, 102 N.C. 264, 11 Am.S:R. | Co. v. Hardy, 62-S.B. 71, 131 Ga. 238; Ohio.—Graham & Co. v. Davis & 
737. Heinz v. Backus, 128 S.. 915, 34 Ga. | Co., 4 Ohio St. 362, 62 Am.D. 285. 
Objections by cross-examining par- | App. 203; Livingston v. Heerman, 9 Okl.—Loyal Union Circle v. Rose, 
ty see Witnesses [40 Cyc 2520]. Mart. (La.) 656. 245 BP. 624, 117 Okl. 25; Wilson v. 
74. Alabama Great Southern R. 92. Elvin v. Powell, 162 N.W. 201, | Moran, 197 P. 1051, 82 Okl. 34; Cong- 


Co; v. Hardy, 62S.) 71881- Ga. (238; 
Heinz v. Backus, 128 S.E. 915, 34 Ga. 
App. 203; Sittig v. Birkestack, 38 Md. 
158; Providence L. Ins., etc., Co. v. 
Martin, 32 Md. 310. 

Withdrawal as curing erroneous ad- 
re see Appeal and Error §§ 2972- 
2977. 

75. Bell v. Clarion, 94, N.W. 907, 
120 Iowa 332. 

76. Livingston  v. 
Mart. (La.) 656. 

77. Zipperer v. Savannah, 57 S.E. 
oll; K28 Ga. 1353" Heing v. Backus, 
128 S.E. 915, 34 Ga.App. 203. But see 
Thomas -v:" Johnson}. 205 PP: 273, T1 
Colo. 200 (to allow a party, against 
objection of his adversary, to with- 
draw even incompetent evidence, 
when he finds it unfavorable to him- 
self, was error). 

78. Zipperer v. Savannah, 57 S.F. 
ott, 128 ‘Gal d353. Heinz’ v.. “Backus, 
128 S.E. 915, 34 Ga.App. 203; Andrews 
v. Chason, 82 S.E. 636, 15 Ga.App. 103. 

79. Davenport v. Harris, 27 Ga. 68; 
Chapin v. Curtenius, 15 Ill. 427. 

80. Andrews v. Chason, 82 S.E. 
636, 15 Ga.App. 103. 

81. Alabama Great Southern R. 


Heerman, 9 


Co: ve Burgess, 25 'So. 251,°1719 Ala. 
5b0,) 42) "Am. SR. 943. 
82. Andrews v. Chason, 82 S.E. 


636, 15 Ga.App. 103. 

83. Effect of withdrawal of plead- 
ings generally see Pleading § 941. 
isd. Roysdonv. Carr, 63 Cal. 1191; 

85. See Courts § 398. 

sé. Silverman v. McCormick, 59 N. 
EB. 949, 189 Ill. 394. 

87. Hubb-Diggs Co. v. 
(Tex.Civ.App.) 256 S.W. 702. 

88. Republic of France v. Lehigh 
viet ve R. Cos, 117 A. 5 98,, 9.7 IN: Jduaw, 


68 A. 410, 
27 A. 


Mitchell, 


Spinney v. Meloon, 
74 N.H. 384; Mason v. Knox, 
305, 66 N.H. 545. 
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179 Iowa 899. 

[a] Thus, where the code of a for- 
eign state was offered and objected 
to, but the objector subsequently of- 
fered it in evidence, withdrawing such 
evidence after a ruling had been made 
against a special plea attacking juris- 
diction, the ruling, if right when 
made, could not thereafter be ren- 
dered erroneous by a_ subsequent 
withdrawal of evidence, Elvin v. 
Powell, 162 N.W. 201, 179 Iowa 899. 

93. Order of proof: 

In: 
Criminal prosecutions see Criminal 
Law §§ 2179-2193. 
Proceedings before referee see Ref- 
erences § 124, : 
On trial by court see infra § 1010. 

94. Robinson v. Parker, 11 App. 
D.C. 1382; Souza v. United Blectric 
Rys. (Co, -43 “A. 780, 49 RI 430. 

95. Robinson vy. Parker, 11 App.D. 
oa 132; Bannon v. Warfield, 42 Md. 


96. See statutory provisions and 
rules of court. 

97. Right to open and close see 
supra § 69 et seq. 


98. U.S.—Chicago First Unitarian 
Soc. v. Faulkner, 23 L.Ed. 283, 91 U.S. 
415. 


Conn.—Hathaway v. 
20 Conn. 191. 
D.C.—Robinson y. Parker, 11 App. 


Hemingway, 


DiC W3 2% 
Ga.—Walker v. Walker, 14 Ga. 242. 
Ky.—Hocker y. Davis, 2 T.B.Mon. 


118. ; 
Md.—Brown v. Ward, 36 Am.R. 422, 
538 Md. 876; Bannon vy. Warfield, 42 
Md. 22. 

Neb.—Olson v. Hansen, 240 N.W. 
551, 122 Neb. 492. 

N.H.—Pierce v. Wood, 23 N.H. 519. 

N.Y.—Marshall v. Davies, 58 How. 
Pr. 231, 78 N.Y. 414 [rev 16 Hun 606]; 
Elwell v. Chamberlain, 31 N.Y. 611 


*By JOSEPH W. ROUSE (§§ 169-187). 


don v. McAlester Carriage & Wagon 
Haectory,. 155 -Ps 59%, 560k 208. 

R.I.—Souza v. United Electric Rys. 
143 A. 780, 49 R.I. 430. 
oe ec v. McKenzie, 36 S.C. 

Vt.—Watkins v. Rist, 35 A. 431, 68 
Vt. 486. 

[a] Rule applied.—(1) One contest- 
ing the validity of a will on the 
ground of want of testamentary ca- 
pacity must offer all his evidence on 
this point in chief. Brown v. Ward, 
36 Am.R. 422, 53 Md. 376. (2) Plain- 
tiff may be required to proceed with 
proof of its whole case where defend- 
ant set up affirmative defense, since 
the burden was on plaintiff, and, if 
it desired to rest on the prima facie 
case made out by pleadings, it should 
have called attention to allegations 
and admissions therein, instead of 
proceeding with its case, followed by 
defendant's case in the usual order. 
Brace! Bros. v. Mulvey, 230 Ill.App. 
588. 

[b] Failure to assert right.— 
Where defendant failed, until after 
plaintiff's opening statements were 
made and the introduction of some 
evidence, to claim his right to submit 
his evidence first, the question of 
granting or refusing his request rest- 
ed in the court’s discretion. Congdon 
v. McAlester Carriage & Wagon Fac- 
COLA a oo. PbO 6 Okie 2018 

Conn.—Hathaway v. Heming- 
20 Conn. 191. 

-C.—Robinson y. Parker, 11 App. 
ID Cos 2. 

Ga.—Walker v. Walker, 14 Ga. 242, 

, Md.— Bannon Va Warfield, 42 Md, 

SOK —tLoyal Union Circle v. Rose, 
245 P. 624, 117 Okl. 25. 
cee ‘—Clinton v. McKenzie, 36 S.C. 

» oD. 

1. See infra § 176. 

2. See infra § 178. 
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rules of practice,? the application of which rests 
with the judicial diseretion of the court.* It is 
proper to require either party to go forward with 
his proof when to do so results in an orderly pres- 
entation of the case without depriving either party 
of fairly and fully presenting all his evidence.® 
A rule requiring plaintiff to put in the whole of his 
evidence on every point or issue on which he opens 
before the defendant proceeds with the evidence on 
his part does not preclude defendant, on a motion 
to exelude evidence offered by plaintiff, from ad- 
ducing evidence to show its inadmissibility.° An 
offer of evidence by defendant before the trial has 
begun is properly refused,? Departure from the 
regular order of proof should not be permitted when 
working injustice to either party,* but proof sea- 
sonably offered must not be rejected.® Particular 
rules of practice peculiar to particular trial courts 
need not be observed in the absence of actual or 
presumptive notice of such rules.'° 

[§ 170] b. Order of Introduction of Individual 
Items of Proof. As one cannot prove his whole case 
at the same moment, of necessity a party is obliged 
to offer his evidence progressively ;** and, subject 
to the limitations that in order to be admissible as 
a matter of strict right, evidence must be admissi- 
ble at the time it is offered;'? and that a party must 
introduce all his evidence in support of his case 
or defense before resting, unless the court, as it 
may do, relaxes the strict operation of the rule in 
the interests of justice,!* a party may, as a general 
rule, introduce the various items of evidence which 


3. Souza v. United Electric Rys. , 140; 
Co., 143 A. 780, 49 R.I. 430; Goss v. | 174. 
Turner, 21 Vt. 437. 

4. See infra § 171. 

5. Loveless v. Ott, 
Kan. 728. 

6. Maurice v. Worden, 39 Am.R. 
384, 54 Md: 233, at page 251. 


soc., 


2 
250 P. 324, 121 er aie eieae 


Ky.—Sidwell 
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Throgmorton vy. Davis, 4 Blackf. 


lowa.—Foley v. Tipton Hotel As- 
71 N.W. 236, 102 Iowa 272; 
v. Robinson, 42 Towa 474; .Woolheath- 
38 Iowa 486; 

man v. Spafford, 16 Iowa 186. 
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go to establish his case or defense, in whatever order 
he pleases, and the court will not control his choice 
in this regard;'* and it has been said that in those 
cases which depend on more than one facet it can- 
not be a matter of much importance at which end 
of the testimony the proof 1s commenced.1°- The 
evidence must appear to be pertinent to the con- 
troversy!® or be accompanied by an offer to show 
its relevancy in the progress of the cause.’’ It 
has been held in some jurisdictions that such a 
right is not subject to direction by the court where 


the evidence is relevant and competent when of- 


fered,+® and provided the party connects it and 
renders it material to the issue,'® while others hold 
that the exercise of the right is within the disere- 
tion of the court.?° However, this privilege does 
not extend to the introduction of proof where there 
is no reason to suppose that the proof offered is 
connected with the case.2! In one state the deci- 
sions apparently hold that the court cannot con- 
trol the order in which the party introduces his ev- 
idence, whether or not relevant and competent at 
the time the offer is made.?? This doctrine, how- 
ever, so far as the reported decisions show, finds 
no support in the decisions of any other jurisdic- 
tion.” 

[§ 171] c. Discretion of Court—(1) In General. 
The general rules of practice with regard to the 
order of proof?* must be enforced or relaxed by 
the court in furtherance of justice, and are not. to 
be applied with such technical precision and un- 
bending rigor as to produce injustice;?® and in 


competent authority to execute it. 
Pegram vy. Newman, 54 Miss. 612. 

[b] Limitation on  right.—The 
right of the party must be limited to 
cases when the fact subsequently to 
be made relevant is itself established 
by competent evidence. Wilson vy. 
Barkalow, 11 OhioSt. 470. 


Cook 
Van Or- 
Worthington, 8 


i 3 Dana 74; Cotton v. Haskins, Litt. Sel. 15. Spears v. Cross, 7 Port. (Ala. 
7. Surayitz v. Pristasz, 201 F. 335, Gas 151, 437; McCurdy v. Terry, 33 Ga. io. 
119 C.C.A. 573. P Me.—Hovey v. Chase, 83 Am.D. | International & G. N. Ry. Co. v. Ash, 
8. Finch v. Weiner, 145 A. 31,109 /514 52 Me. 304. (Tex.Civ.App.) 204 S.W. 668 [dism f 
Conn. 616. Md.—Mills v. Bailey, 41 A. 780, 88 | w jl. 
9. Flynn vy. Howard, 105 N.E. 880, | Md. 320; Warner v. Hardy, 6 Md. 525; 16. Warner v. Hardy, 6 Md. 525. 
218 Mass. 245; Wemmett v. Mount, | Wellersburg, etc., Plank Road Co. v. 17. Warner v. Hardy, supra. 


292 P. 93, 134 Or. 305. Bruce, 


6 Md. 457; 


Caton v. Carter, Offer of proof see supra §§ 139-155. 


10. Key v. Duffin, 194 S.W. 355,175 | 9 Gill & J. 476. 18. Sidwell v. Worthington, 8 Dana 
Ky. 348. Mass.—Sumner v. Gardiner, 68 N.E. | (Ky.) 74; Cotton v. Haskins, Litt. 
11. Philadelphia, B. & W. R. Co. v. | 850, 184 Mass. 433. Sel. Cas. ‘(Ky.) 151; Mills v, Bailey, 
City of Baltimore, 93 A. 146, 124 Md. Mich.—Seifferlein v. Foerster, 187] 41 A. 780, 88 Ma. 320; Wellersburg, 
635; Mills v. Bailey, 41 A. 780, 88 Md. | N.W. 602, 218 Mich. 179; Louden vy. | etc., Plank Road Co. v. Bruce, 6 Ma. 


320. 

{a] Thus a deed could not be ex- 
cluded as evidence of the dedication 
of a street therein referred to by the 
grantor because it had not yet been 
proved that the grantor owned the 
bed of the street, and that it was 
platted. Philadelphia, B. & W. R. Co. 
v. City of Baltimore, 93 A. 146, 124 


Md. 635. 

12. See infra § 172. 

13. See supra § 169. 

14. U.S.—Copper Process Co.. v. 
Chicago Bonding & Ins. Co., 262 F. 
66, 8 A.L.R. 1477. 

Ala.—Spéars v. Cross, 7 Port. 437. 


Cal.—Doll v. Anderson, 27 Cal. 248; 
Palmer v. McCafferty, 15 Cal. 334 

Ga.—McCurdy v. Terry, 33 Ga. 49. 

Ill.—McDaneld v. Logi, 32 N.H. 423, 
143 Ill. 487; Hall v. Barnes, 82 Ill. 
228; Mix v. Osby, 62) Tll. 193; Farm- 
ers’ Grain Co. of Dorans vy. Illinois 
Cent. R. Co., 201 Ill.App. 261; Woj- 
tonik v. Schuttler & Hotz, 174 Il. 
App. 431. 

Ind.—Heilman vy. Shanklin, 60 Ind. 
424; Pittsburgh, etc., R. Co. v. Con- 
way, 57 Ind. 52; Goings v. Chapman, 
18 Ind. 194; Fowler v. Hawkins, 17 
Ind. 211; Nordyke vy. Shearon, 12 
Ind. 346; Clawson v. Lowry, 7 Blackf. 


Vinton, 66 N.W. 222, 108 Mich. 313. 
Miss.—Pegram v. Newman, 54 Miss. 
612; Tinnin v. Garrett, 12 Miss. 207; 
Byrd v. State, 2 Miss. 247. 
Mo.—Seithel v. St. Louis Dairy Co., 
(App) 16 S.W.(2d) 687. 
N.J.—Lusk ¥. Colvin, 8 N.J. oe 62. 


bre Ca ee v. Arledge, 94 N.C. 
N.D.—Zilke v. Johnson, 132 N.W. 


640, 22 N.D. 75, Ann.Cas.1913E 1005. 
Ohio. —Wilson v. Bar kalow, 11 Ohio 
St. 470. 
S.C.—Humphries v. Union & Glenn 
te de Re Coy, 6b S. Ey LOo1s Sa SC; 


Tex.—Frugia v. Trueheart, 106 S.W. 


736, 48 Tex.Civ.App. 513. 
Vt.—F. R. Patch Mfg. Co. v. Pro- 
tection Lodge No. 215 I. A. M., 60 A. 


74, 77 Vt. 294, 107 Am.S.R. 765; Jenne 
v. Joslyn, 41 Vt. 478. 
a. v. Broadway Nat. 

Bank, 102 S'H. 577; 120° Va. 34: 

W.Va.—Winkler Vv. Chesapeake, 
etc., R. Co., 12 W.Va. 699. 
_ “With a few exceptions, the order 
in which evidence is given must be 
left to the parties.” Phillips v. Hau- 
gaard, 109 A. 95, 97, 185 Md. 427. 

[a] Tlustration.—A party is enti- 
tled to introduce a deed in evidence 
without first showing that there was 


reese 
For later cases, developments and changes in the law see Annotations, same title and section number, 


fen Caton y. Carter, 9 Gill & J. (Md.) 


[a] Promise of other evidence, 
which the court might think neces- 


sary for recovery, need not be given . 


in order to secure admission of proof 
which is prima facie relevant and ma- 
terial. Wellersburg, etc., Plank Road 
Co. v. Bruce, 6 Md. 457. 

19. Mix v. Osby, 62 Ill. 193. 

20. Millard v. Webster City, 84 N. 
W. 1044, 113 Iowa 220; Foley v. Tip- 
ton Hotel Assoc, 71 N.W., 236, 102 
Iowa 272; Cook v. Robinson, 42 be tthe 
474; Ripley v. Arledge, 94 N.C. 46 
Frugia v. Trueheart, 106 S.W. 736, 48 
Tex.Civ.App. 513. 


21. Clawson v. Lowry, 7 Blackf. 
(Ind.) 140. 

22. Gusman v. Hearsey, 26 La.Ann. 
251; Gordon v. Millaudon, 16 La.Ann. 
347; Doyle v. Estornet, 13 La.Ann, 
318; Miller v. New Orleans Canal, 
etc., Co., 8 Rob. (la.) 236; Jones vy. 


Young, 19 La. 553; Perkins y. Nettles, 
Te leave Zoos Brander vy. Ferriday, 16 


das 296; Maurin v. Chambers, 16 La, 
23. See cases Herts §§ 171-175. 
24. See supra § 16 
25a Gavan Sains! Cir Ae So pihe meled 
Colo.App. 139; Tierney vy. Spiva, 76 
Mo. 279. 


ee ee 
rg ae 32 
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the absence of any procedural regulations govern- 
ing it?® and, in some jurisdictions, by virtue of 
statutory provisions,*" it is generally held that the 


26. See statutory provisions and 
rules of court. 

27. See statutory provisions. 

28. U.S.—Woodside v. U. S., 60 F. 
(2d) 823; Illinois Power & Light Cor- 
poration -v. Hurley, 49 F.(2d) 681 
feért den 52 S.Ct. 19, 284 U.S. 637, 76 
L.Ed. 541]; Lembeck v. U. S. Shipping 
Board Wmergency Fleet Corporation, 
9 F.(2d) 558; Fire Ass’n of Phila- 
delphia v. Oneida County Macaroni 
Co., 294 F. 633; Sloat-Darragh Co. v. 
General Coal Co., 276 F. 502. 

Ala.—Pullman Co. v. Meyer, 70 So. 
%63, 195 Ada... 397; Cefalu v. Dear- 
born & Warfield, 49 So. 1030, 162 Ala. 
105; Louisville, ete., R. Co. v. Hill, 
22 So. 163, 115 Ala. 334; Drum v. Har- 
rison, 3 So. 715, 83 Ala. 384; Conoly 
v. Gayle, 61 Ala. 116; King v. Ben F. 
Barbour Plumbing & Electric Co., 55 
So. 1030, 1 Ala.App. 639. 

Ariz.cSeaside Nat. Bank vy. Allen, 
277 P. 68, 35 Ariz. 302; Independent 
Meat Co. of Jerome v. Crane Co., 184 
P. 992, 21 Ariz. 1;° Jenkins v. Irvin, 
Lis P33, 20. Ariz~ 164°. Corbett: wv. 
Kingan, 166 P. 290, 19 Ariz. 134; Bru- 
tinel v. Nygren, 154 P. 1042, 17 Ariz. 
491, L.R.A.1918F 713; Logia Suprema 
de La Alianza Hispano-Americana v. 
De Aguirre, 129 P. 508, 14 Ariz. 390. 

Ark.—Western Coal & Mining Co. v. 
Nichols, 269 S.W. 991, 168 Ark. 346. 

Cal.—In re McNamara’s Estate, 183 
Pa Hoe, Let Cale 8203; Avian olor Gore 
don v. Searing, 8 Cal. 49; Graham v. 
Consolidatéd Motor Transport Co., 297 
P. 617, 112 Cal.App. 648; McAlvay v. 
Consumers’ Salt Co., 297 P. 135, 112 
Cal.App. 383; Jacobson v. Lamb, 267 
P. 114, 91 Cal.App. 405; King v. Tara- 
bino, 242 P. 1075, 75 Cal.App. 462; 
Rhodes v. ‘Firestone Tire & Rubber 
Co., 197 P. 392, 51 Cal.App. 569; John- 
son y. Cordes, 165 P. 1040, 33 Cal.Anp. 
619; Bashore v. Mooney, 87 P. 553, 
4 Cal.App. 276. 

Colo.—Allen v. Shires, 107 P. 1072, 
47 Colo. 439; Allen v. Shirés, 107 P. 
1070, 47 Colo. 433; McCreery v. Mor- 
rison, 105 P. 876, 46 Colo. 533; Gray 
v. Sharpe, 67 P. 351, 17 Colo.Anp. 139. 

Conn.—Finch v. Weiner, 145 A. 31, 
109 Conn. 616; Fitzpatrick v. Cinitis, 
139 A. 639, 107 Conn. 91; Hurlburt v. 
Bussemey, 126 A. 278, 101 Conn. 406; 
Antonio Pepe Co. v. Apuzzo, 120 A. 
681, 98 Conn. 807; Portland Water Co. 
v. Town of Portland, 118 A. 84, 97 
Conn. 628; Bitondi v. Sheketoff, 99 A. 
505, 91 Conn. 123; Holcomb Co. v. 
Clark, 85 A. 376, 86 Conn. 319; Harper 
Machinery Co. v. Ryan-Unmack Co., 
82 A. 1027, 85.Conn. 3595 Watson y. 
New Milford, 45 A. 167, 72 Conn. 561, 
77 Am.S.R. 345; Dale’s Appeal, 17 A. 
757, 57 Conn. 127; Doane v. Cummins, 
11 Conn. 152. : 

Dak.—Cheatham v. Wilber, 46 N.W. 
580, 1. Dak. 335. 

Del.— Baltimore & Ohio R. Co. v. 
Hawke, 143 A. 27; Cerchio v. Mullins, 
188 A. 277, 33 Del. 245. 

D.C.—Lemon v. Martin, 55 App.D.C. 
186, 3 F.(2d) 710; Washington Ry. & 
Electric Co. v. Dittman, 44 App.D.C. 
89; Olmstead v. Webb, 5 App.D.C. 
38. 

Fla.—Moses v. Woodward, 140 So. 
651 [reh gr 141 So. 117]; Romano v. 
Palazzo, 91 So. 115, 83 Fla. 243; Paul 
vy. Commercial Bank of Ocala, 68 So. 
68, 69 Fla. 62; Sherlock v. Varn, 59 
So. 953, 64 Fla. 447; McMillan vy. 
Reese, 55 So. 388, 61 Fla. 360; Mizell 
Live Stock Co. v. J. J. McCaskill Co., 
51 So. 547, 59 Fla. 322; Atlantic Coast 
Line R. Co. v. Partridge, 50 So. 634, 58 
Fla. 153; Wilson v. Jernigan, 49 So. 
44,57 Fla. 277; Donnelly v. Russ, 45 
So. 496, 54 Fla. 285; Atlantic Coast 
Line R. Co. v. Crosby, 43 So. 318, 53 
Fla. 400; Richbourg v. Rose, 44 Soa. 
69, 53 Fla. 173, 125 Am.S.R. 1061, 12 
Ann.Cas. 274. 

Ga.—White v. Wallen, 17 Ga. 106; 
Boutelle v. White, 149 S.E. 805, 40 Ga. 
App. 415. 


TRIAL 


of the court.?§ 


Hawaii.—Makekau  v. 
Hawaii 203. 
Idaho.—McShane v. Quillin, 277 P. 


Kane, 20 


7954, 47 Idaho 542, 


Ill.— Buttitta v. Lawrence, 178 N.E. 
390, 346 Ill. 164 [rev 260 Ill.App. 94]; 
Brelsford v. Community High School 
Dist. No. 36 of Pulaski County, 159 N. 
EE W28ri seen L272 (Sook ‘County -v. 
Barley, 2 5 NUE. 54,5 iA Ties, 402 
{aff 75 Ill. App. 218]; Flock v. Wil- 
liams, 175 I1l.App. 819; Offner v. 
Chicago & H.R. Co., 174 Ill App. 82; 
Chicago v. Saldman, 129 IlkApp. 282 


{aff 80 N.E. 349, 225 Ill. 625]; Bus- 
sey v. Hemp, 48 Ill.App. 195. 
Ind.—Pittsburgh, ete, R. Co. v. 


Noel, 77 Ind. 110; Milgram v. Brown 
Shoe Co., 139 N.E. 377, 80 Ind.App. 
385; Croly v. Indianapolis Traction 
& Terminal Co., 115 N.E. 105, 63 Ind. 
App. 663; Modern Woodmen of Amer- 
ica v. Jones, 98 N.E. 1006, 52 Ind.App. 
149; American Surety Co. of New 
York v., Souers, 98 N.H. 829, 50 Ind: 
App. 475; City of Logansport v. 
Smith, 93 N.E. 883, 47 Ind.App. 64; 
Lautman v. Pepin, 59 N.E. 1073, 26 
Ind.App. 427. 

Iowa.—-Finnerty v. Shade, 228 N.W. 
886, 210 Iowa 1338; Crouch v. Nation- 
al Live Stock Remedy Co., 217 N.W. 
557, 205 Iowa 51; Mowry v. Reinking, 
213 N.W. 274, 203 Iowa 628; Snaken- 
berg v. Minneapolis & St. L. Ry. Co., 
188 N.W. 935, 194 Iowa 215; Lamson 
Bros. & Co. v. Mensen, 174 N.W. 688, 
187 Iowa 972; Stevens v. City of 
Chariton, 168 N.W. 810, 184 Iowa 59; 
Colsch v. Chicago, M. & St. P. Ry. 
Co., 153 N.W. 327, 171 Iowa 78; Ad- 
amson v. Harper, 143 N.W. 844, 162 
Iowa 56; Betus v. Chicago, R. I. & P. 
Ry. Co., 129 N.W. 962, 150 Iowa 252; 
Witt v. Latimer, 117 N.W. 680, 139 
Iowa 273; Fritz v. Chicago Grain, ete., 
Co., 114 N.W. 193, 136 Iowa 699; Fitch 
v. Mason City, ete., Tract. Co., 100 
N.W. 618, 124 Iowa 665; Peterson v. 
Walter A. Wood Mowing, ete., Mach. 
Co., 66 N.W. 96, 97 Iowa 148, 59 Am.S. 
R. 399; Wells v. Kavanaugh, 37 N.W. 
780, 74 Iowa 372; Huey v. Huey, 26 
sane 525; Rutledge v. Evans, 11 Iowa 

Kan.—Hutson v. Imperial Royalties 
Co. 13 B:.(2d) 298/135) Kan: 718 [aff 5 
P.(2d) 825, 134 Kan. 378, mod and 
motion den 14 P.(2d) 658, 136 Kan. 
176]; Finley v. Pierce, 244 P. 2, 120 
Kan. 474; Webb v. Boulanger, 229 P. 
754, 116 Kan, 711; Rains v. Weiler, 
166 2. '235;/101- Kan, 294, DRA TILE 
571; McBride v. Steinweden, 83 P. 822, 
72 Kan. 508; Taylor v..Mason, 28 Kan. 
381; Blake v. Powell, 26 Kan. 320. 

Ky.—Cherry Bros. v. Tennessee 
Gent; Ry. Co., 299 °S.W. 1099, 222 Ky. 
(D5 


Me.—Wilkins v. Waldo Lumber Co., 
153 A. 1191, 130: Me. 5. 
139 A. 564, 


Md.—Nelson v. Seiler, 
154 Md. 68; Gordon v. Opalecky, 137 
A. 299, 152 Md. 536; Martin Fertilizer 
Co. v. Thomas & Co., 109 A. 458, 135 
Md. 633; Mullan v. Belbin, 100 A. 384, 
130 Md. 313; City of Baltimore v. 
Leonard, 99 A. 891, 129 Md, 621; City 
of Baltimore v. Carroll,'96 A. 1076, 128 
Md. 68; Miller v. Leib, 72 A. 466, 109 
Md. 414; Bannon v. Warfield, 42 Ma. 
22 

Mass.—Scholl v. Gilman, 160 N.E. 
889, 263 Mass. 295; Attorney General 
vy. Pelletier, 134 N.E. 407, 240 Mass. 
264; Noble v. Mead-Morrison Mfg. Co., 
129 N.H. 669, 237 Mass. 5; Bilodeau v. 
Fitchburg & L. St. Ry. Co., 128 N.E. 
872, 236 Mass. 526; Mason v. Jacot, 
127 N.E. 331, 235 Mass. 521; Dean v. 
Vice, 124 N.E. 678, 2384 Mass. 18; 
Stryker v. Stone, 116 N.E. 551, 227 
Mass. 253; Kreeger v. Margolies, 116 
N.E. 398, 227 Mass. 223; Lowell Trust 
Co. v. Wolff, 111 N.E. 798, 223 Mass. 
168; Briggs v. Adams, 107 N.E. 966, 
220 Mass. 262; Greene v. Corey, 97 
N.E. 70, 210 Mass. 536; Cobb, Bates 
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order of proof, or the order in which evidence should 
be introduced, is a matter for the sound discretion 


The order of testimony both as 


& Yerxa Co. v. Hills, 94 N.E. 265, 208 
Mass. 270; Nolan v. Newton St. Ry. 
Co., 92 N.E. 505, 206 Mass. 384; Burn- 
side v. Everett, 71 N.E. 82, 186 Mass. 
4; Smith v. Paul Boyton Co., 57 N.E. 
367, 176 Mass. 217; Hodgkins v. Chap- 
pell, 128 Mass. 197; Proprietors Liv- 
erpool Wharf v. Prescott, 4 Allen 22; 
Cushing v. Billings, 2 Cush. 158. 

Mich.—Brandt v. C. F. Smith & Co., 
218 N.W. 8038, 242 Mich. 217; Steele 
v. Banninga, 196 N.W. 404, 225 Mich. 
547; In re Bradley’s Hstate, 193 N. 
W. 897, 223 Mich. 312; Mally v. Ex- 
celsior Wrapper Co., 148 N.W. 443, 181 
Mich. 568; Blickley v. Luce, 111 N.W. 
752, 148 Mich. 233; Watson v. Wat- 
son, 18 N.W. 605, 53 Mich. 168, 51 Am. 
R. 111; Brown v. Marshall, 11 N.W. 
392, 47 Mich. 576, 41 Am.R. 728; Hoff- 
man v. Harrington, 6 N.W. 225, 44 
Mich. 183. 

Minn.—Brendenberg v. Equity Co- 
op. Exch., 199 N.W. 570, 160 Minn. 
162; Bradley v. Dinneen, 93 N.W. 116, 
88 Minn. 334; McDonald v. Peacock, 
35 N.W. 370, 37 Minn. 512; Crandall 
v. McIlrath, 24 Minn. 127; Griffiths v. 
Wolfram, 22 Minn. 185; Groff v. Ram- 
sey, 19 Minn. 44; Foster v. Berkey, 


8 Minn. 351. 

Miss.—Stevens v. J.ocke, 125 So. 
529, 156 Miss. 182; Myrick v. Wells, 
52 Miss. 149. : 

Mo.—Meyers v. Drake, 24 S.W.(24d) 
116, 324 Mo. 612; Koonse v. Missouri 
Pac. R. Co., 18 S.W.(2d) 467, 322 Mo. 
813 [cert den 50 S.Ct. 34, 280 U.S. 582, 
74 L.Ed. 632]; Waller v. George, 16 
S.W.(2d) 63, 322 Mo. 573; Ternetz v. 
St. Louis Lime & Cement Co., 252 S. 
W. 65; Garland v. Smith, 28 S.W. 191, 
29 (Sew, 4836,) £27 * Mo: 567 Ober. 
Carson, 62 Mo. 209 [error dism 131 U. 
wi Cle, \ appendix,’ 257 7 leMdan toque 
Seibert v. Allen, 61 Mo. 482; State v. 
Linney, 52 Mo. 40; Board of President 
and Directors of St. Louis Public 
Schools v. Risley, 40 Mo. 356 [aff 10 
Wall. (U.S.) 91, 19 L.Ed. 850]; Powell 
v. Hannibal, etc., R. Co., 35 Mo. 457; 
Dozier v. Jerman, 30 Mo. 216; Kurz 
v. Greenlease Motor Car Co., (App.) 52 
S.W.(2d) 498; Hart v. Farmers’ Bank 
of Bates County, (App.) 28 S.W.(2d) 
121; Seithel v. St. Louis Dairy Co., 
(App.) 16 S.W.(2d) 687; Smith v. Wil- 
son, (App.) 296 S.W. 1036; McElwain 
Ve, Dunham WCApp.)) “22h. Sows utes 
State Nat. Bank of St. Louis v. Ander- 
son, (App.) 198 S.W. 511; Miller v. 
Geeser, 180 S.W. 3, 193 Mo.App. 1; 
Dales v. Chicago, B. & Q. R. Co., 152 S. 
W. 401, 169 Mo.App. 183; Krup v. 
Corley, 69 S.W. 609, 95 Mo.App. 640. 

Mont.—Morrison v. Concordia Fire 
Ins. Co. of Milwaukee, Wis., 231 P. 
905, 72 Mont. 97; Hawley v. Richard- 
son, 1198 P. 450, 60. Mont. 118; In re 
Colbert’s Estate, 153 P. 1022, 51 Mont. 
455; Noyes v. Clifford, 94 P. 842, 37 
Mont. 138; Stephens v. Elliott, 92 P. 
45, 36 Mont. 92. 

Neb.—Olson v. Hansen, 240 N.W. 
551, 122 Neb. 492: Berggren v. Han- 
nan, Odell & Van Brunt, 215 N.W. 556, 
116 Neb. 18; State v. Barr, 134 N.W. 
525, 90 Neb. 766; McDermott v. Man- 
ley, 90 N.W. 1119, 65 Neb. 194; Ream 
Vei State; *03) INIWi 2227, 52 Neb. Wer 
Ponca v. Crawford, 37 N.W. 609, 23 
Neb. 662, 8 Am.S.R. 144; Ponea v. 
Crawford, 26 N.W. 365, 18 Neb. 551. 

Nev.—Gibson v. Hjul, 108 P. 759, 
32 Nev. 360. 

N.H.—Kent v. Tyson, 20 N.H. 121. 

N.M.—Richardson y. Pierce, 93 P. 
Tb 4a NM Soe 

N.Y.—Platner v. Platner, 78 N.Y. 
90; Wiesner v. City of Albany, 229 N. 
Y.S. 622, 224 App.Div. 239 [aff 166 N. 
E. 320, 250 N.Y. 551]; Marks vy. King, 
67 Barb. 225, 1 Hun 435, 3 Thomps.& 


C. 778 [aff 64 N.Y. 628]; Bedell v. 
Powell, 13 Barb. 183; In re Vetter’s 
Will, 158 N.Y.S. 450, 95 Mise. 63; 


Johnston v. Mutual Reserve L. Ins. 
Co., 87 N.Y.S. 4388, 43 Misc, 251 [aff 
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regards the examination of the particular witness 
and the general course of the trial is within the dis- 
and the exercise of this 
diseretion in permitting evidence to be introduced 
out of the order preseribed by the rules is not im- 
proper except in a clear case of abuse of such 
In the exercise of its discretion the 
court may refuse to allow one party to introduce 
evidence in support of his case during the presen- 
tation of the adverse party’s case*! or it may allow 
this to be done,?? and defendant may, in a proper 


eretion of the court,?® 


diseretion.®° 


SO UN DY-S: 5389, 45) Mise. 316 (afi 93 WN: 
Y.S. 1048, 1052, 1062, 104 App.Div. 544, 
550, 629, 93 N.Y-S. 1059, 104 App.Div. 
559 and aff 96 N.Y.S. 1132, 110 App. 
Div. 888)]; Stock v. Le Boutillier, 43 
N.Y:S. 248, 19 Misc. 112, 1 Am.Negl.R. 
119; Duffus v. Schwinger, 27 N.Y.S. 
949, 7 Misc. 499 [rev 79 Hun 541, 29 N. 
Y.S. 930]; Totten v. New York, etc., R. 
Coy oi) Hun "585, 10 9N.Y-S.) 572. 
N.C.—Hamilton v. Southern Ry. 
‘Co;, 158) StH. 75, 200) N.C. 543° [cert 
dén 52. S:Ct. 19; 284 U.S. 636, 76 L.md. 
541]; Buckner v. C. I. T. Corporation, 
153 S.E. 254, 198 N.C. 698; American 
Steel & Wire Co. v. Copeland, 75 S8.E. 
1002, 159 N.C. 556; Smith v. Smith, 


SOmNEC 29) 
N.D.—Branstetter v. Morgan, 55 
N.W. 758, 3 N.D. 2903 Bowman. v. 


Eppinger, 44 N.W. 1000, 1 N.D. 21. 

Ohio.—Allen v. Parish, 3 (Ohio 16%; 
City of Cincinnati ,v. McLaug hlin, 31 
OhioCir.Ct. 503; Wylie v. Kine, 18 
OhioCir.Ct.N.S. 304; Campbell  v. 
State, 15 OhioGir.Ct.N.S. 574. 

Okl.—Stanfield v. Lincoln, 1 P.(2d) 
387, 150 Okl. 289; Atwood v. Hayes, 
Doteiioeezo9) oso . Ok)\9 550s Colby Ave 
Daniels, 257 P. 298, 125 Okl. 202; In 
re McDade’s Estate, 218 P. 532, 95 
Cll, 20s Wilsons vVausoran,, LOG, Ps 
1051, 82 Okl. 34; McKee v. Jolly, 178 
P. 656, 72 Okl. 37; Lamont Mercan- 
tiles COpVebiburn 152. P.oll2,) bh Oki, 
618; Barricklow v. Boice, 150 P. 1094, 
50 Okl. 260; Ackerman v. C. C. Cha- 
peill Hardware Co., 137 P. 349, 44 Okl. 
275; Standifer v. Sullivan, 120 P. 624, 
30 Okl. 365. 

Or.—Wemmett v. Mount, 292 P. 93, 
134 Or. 305; Hansen- Rynning v. Ore- 
gon- -Washington Re & INav. Co:,. 209"; 
462, 105 Or. 67; Shepherd v. Inman- 
Poulsen Lumber Coy 168) PE. 601 86 
Or. 652; Crosby v. Portland Ry. Co., 
100 P. 300, 101 P. 204, 53 Or. 496; Bar- 
rett v. Schleich, 62 P. 792, 37 Or. 613. 

Pa.—Parkin vy. Philadelphia Rapid 
PMrAn Shi nOO., Wolo l cAG iO, 6000) Pas 0095 
Abbott v, Automobile Finance Co., 
P35 2AL 223, 287 Pa. 505; Schuck y. 
West Side Belt R. Co., 128 A. 832, 283 
Pa. 152; Wilson v. Reiszner, 118 A. 
557, 275 Pa. 5; Lynch v. Meyersdale 
Blectric Light, Heat & Power Co., 112 
A. 58, 268 Pa. 337; Aland v. Pyle, 106 
A. 349, “263 Pa. 254; Kress House Mov- 
ing Co. v. George Hogg Co., 106 A. 351, 
263 Pa. 191; American Car, CUCL © Osten 
Alexandria ’Water COs OAL 861, 218 


Pa. 542; -Bowers v. Still, 49 Pa.St. 
65; Garrigues v. Harris, 17 Pa. 344; 
Levers v. Van Buskirk, 4 Pa. 309: 


City of Philadelphia v. Stange, 157 A. 
358, 103 Pa.Super, 275; Blectric Stor- 
age Battery Co. vy. Sechrist, 86 Pa. 
Super. 477; Peoples v. Burns, 85 Pa. 
Super. 5; Kellog r= v. Mack Paving & 
HOonet. Co, §6 Pa, Super. 399! Corkery 
Wis O'Neill, Pa.Super. 335, 43 Wkly. 
N.Cs 420: "Obtains Bridge Sowers 
Kline, Brightly ING Ps 3i20)) 6. Parade 
Bales 4 Pa Seve D: Wo 9 Sena voet Gin | Vis 
Adams, 12 Pas Dist. &Co. 454. 


Lands v. 
Roman Catholic Archbishop of Ma- 
nila, 41 Philippine 120. 

Porto Rico.—Rosaly v. Graham, 16 
Porto Rico 156; Arruza v. Laugier, 
14 Porto Rico 34, 

R.I.—Souza vy. United Electric Rys. 
.Co., 143 A. 780, 49 R.I. 480; Mohr v. 
Prudential Ins,’ Co. of America, 78 A. 
554, 32 R.J. 177; Tucker v. Rhode Is- 
land Co., 69 Ne 850; Spink v. New 
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pends on proof 
ile ete., R. Co., 58 A. 499, 26 R.I. 
D- 


8.C.—Webster v. Atlantic Coast 
Hine, Rul Co: . 61 Skee lOS0: Simsu@e 466 
Rearden v. State Mut. L. Ins. Co., 60 
SiH S106 eT 9NS: Ces i526: 

S.D.— Walpole v. Weeks, 189 N.W. 
686, 45 S.D. 590; Van Camp v. Web- 
er, ite ON .W 59127 S. Di 276: 

9 penn—Morris v. Swaney, 7 Heisk. 
5 Ou 
Tex.—Rains vy. Hood, 23 Tex. 555; 
Daggett v. Farmers’ Nat. Bank, (Civ. 
Appt)..-259 S.W. 198 - Taff ¢€Commn: 
App.) 2 S.W.(2d) 834; Foster v. Guer- 
ra, (Civ.App.) 219 S.W. 295 [dism f 
w jj]; Frugia v. Trueheart, 106 S.W. 
736, 48 Tex.Civ.App. 513; Caraway v. 
Citizens’ Nat. Bank, (Civ.App.) 29 S. 
W. 506; Myers v. Maverick, (Civ. 
App.) 27 S.W. 1083; Gulf, -ete., R. Co. 
v. Dunlap, (Civ.App.) 26 S.W. 655. 


Utah.—Neilson v. Nebo Brown 
Stone =Co.).695. Bones ones pelo tally uous 
Stephens v. Union Assur. Soc., 50 P. 


626, 16 Utah 22, 67 Am.S.R. 595. 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204; Shields v. Vermont Mut. 
Fire Ins. Co., 147 A. 352, 102 Vt. 224; 
Maynard v. Town of Westfield, 90 A. 
504, 8% Vt. 532; Slack v. Bragg, 76 A. 
148, 83 Vt. 404; Wells v. Boston & M. 
Risk, Wl Ag PLOs E82 Vite hOSs 13% yAmr: 
S.R. 987; Chamberlin v. Fuller, 9 A. 
832, 59 Vit 2473 Goss ve. Lurner, 21 
Vita 43%e 

Va. 
S.B. 389, 153 Va. 437; Virginian Ry. 
Co. v= London, 139.(S:. 328) 148) Vaz 


699; W. S. Forbes & Co. v. Southern 
Cotton Oil Co., 108 S.H. 15, 130 Va: 
245; Gallion & Gregory v. Winfree, 


105 S-l. 539, 129 Vas122;,, Duncan. v-; 
Broadway Nat. Bank, 102 S.E. 577, 
127 Va. 34; Rust y. Reid, 97 S.E. 324, 
124 Va. i; Fardis & Boudouris v.,Du 
Pont de Nemours & Co., 96 S.E. 164, 
123 Va. 88; J.C. Lysle Milling Co. v. 
S..W. Holt’ & Co., 95S. 414.0122 Wat 
565; Sutherland v. Gent, 82 S.E. 713, 
116 Va. 783; Chesapeake & O. Ry. Co. 
Vv. Chapman, 78 °S.H; 631) 15 Via. 325 
Bettman vy. Skinner, 73 S.E. 436, 113 
Va. 24; Southern R. Co. v. Stockdon, 
HOUSE, Glow al O16) Via. Olen 

Wash.—Pylate v. Hadman, 275 P. 
559, 151 Wash. 245; Seal v. Long, 192 
P. 896, 112 Wash. 370; Fitzgerald v. 
City ot V©entralianmivis wb ie GodamebOe 
Wash. 586. 

W.Va.—Goodwin vy. Tony Pocahon- 
vit Coal Co., 106 S.E. 76, 88 W.Va, 


Wis.—Siemers  v. Meeme Mut. 
Home Protection Ins. Co., 126 N.W 
669, 143 Wis. 114, 139 Am.S.R. 1083; 
Warren vy. Rosenberg, 69 N.W. 339, 
94 Wis. 523. 

265" Py 


Wyo.—Mahoney vy. Pearce, 
446, 38 Wyo, 151. 

[a] Evidence relating to different 
points of fact may be so blended in 
the same transaction as to render a 
separation impossible in which event 
the whole may be submitted in mass 
at the same time. Allen’s Lessee y. 
Parish, 3 Ohio 107. 

[b] Genuineness of instrument.— 
The court may decline to hear fur- 
ther evidence as to the genuineness 
of an instrument after a ruling has 
been made excluding the instrument 
because of alterations, where the of- 
fer was not made at the time of the 
ruling. Kruse v. Chester, 5 P. 613, 
56 Cals ssh de 
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case, be permitted to call and examine a witness 
out of the regular order and before plaintiff intro- 
duces any evidence.*? 

[§ 172] (2) Evidence Admissibility of Which De- 
pends on Proof of Other Facts?4—(a) In General. 
The order of proof being a matter for the discre- 
tion of the court,°® 
contingent upon other proof the court may deter- 
mine which shall be first received?® and may prop- 
erly reject evidence the admissibility of which de- 


when evidence is admissible 


of other facts®? or require proof 


29. Ranney v. St. Johnsbury, ete., 
Re iCoe 32) As 8105 Cri tenon: 

30. Ala.—Henry v. auawy fare 
43 So. 126, 149 Ala. 330. 

Ark.— Western Coal & Mining Co. 
v. Nichols, 269 S.W. 991, 168 Ark. 346. 

Cal.—Johnson vy. Cordes, 165322 
1040, 38 Cal.App. 619. 

D.C.—Olmstead v. Webb, 5 App.D. 


C. 38. 

Ind.—Miller v. Dill, 49 N.E. 272, 
149 Ind. 326; Western Union Tel. Co. 
v. Buskirk, 8 N.E. 557, 107 Ind. 549. 


Iowa.—Cook y. Robinson, 42 Iowa 


474, 
Mass.—Roisvert v. Ward, 85 N.E. 
849, 199 Mass. 594. . 
Minn.—Lynd v. -Picket, 7 Minn; 


184, 82 Am.D. 79. 
Mo.—Jefferson v. Ummelmann, 56 
Mo.App. 440. 


Neb.—McCleneghan V. Reid; S1NE 
W. 1037, 24 Neb. 472. 

Ohio. —_Cincinnati, CtCwr a Comaie 
Urbana Third Nat. Bank, 1 OhioCir. 


Ct. 199, 1 OhioCir.Dec, 109: 

Okl.—-Higgins 'v. Street, 92 P. 155, 
19 Okl, 42. 

Or.—Pomeroy First Nat. Bank vy. 
McCullough, 93 P. 366, 50 Or. 508, 126 
Amn. Rell Soak ( sli ReASIN Sey 20.5. 

Pa.—Dosch v. 'Diem, 35 A. 207, 176 
Pa. 603. / 

Porto Rico.—Arruza vy. Laugier, 14 
Porto Rico 24. 


Va.—MeclIntyre v. Smyth, 62 S.E. 
930, 108 Va. 736. 
31. Blue Goose Mining Co. v. 


Northern Light Mining Co., 245 F. 
727, 158 C.C.A. 129; Sansom v. Cov- 
ington County -Bank, ‘87 So. 406,17 
Ala.App. 556 [cert den 87 So. 408, 205 
Ala. 54]; Boddie v. Bond, 70 S.E. 824, 
154 9N.C2°3'59: 

32. ‘Lemon v. Martin, 55 App.D.C. 
186. 3 F.(2d) 710. See Norfolk & W. 
Ry. (Conon. -Lhomais; “66S. Bs toda) ako 
Va. 622 (in an action against a rail- 
road company for burning a dwelling, 
there was evidence that four trains 
passed the house during the hour 
when the fire might have been set; 
but plaintiffs were unable to identify 
the train that caused the fire; it was 
held that, the train dispatcher being 
on the stand with the records of the 
company, it was competent for plain- 
tiffs to make the dispatcher their 
witness for the purpose of Showing 
what trains had passed the howtse at 
an gpnortuie time for starting the 

re). 

33. Conant v. Jones, 48 S.E. 234, 
120 Ga. 568 (holding that this should 
not be permitted except by consent). 

34. Provisional or conditional ad- 
mission of evidence see supra § 157. 

85. See supra § 171. 

36. Wart vy. Farmers’ Bank of 
Take County, (Mo.App.) 28 S.W.(2d) 

37. U.S.—Jordan y. United Verde 
Copper (Cog, 9) Rid) Tad sath ais wins 
(2d) 299 and 14 F.(2d) 304]. 

Ala.—Morris vy. Corona Coal Co., 
109 So. 278, 215 Ala. 47; Gillespie, 
Shields & Co, v. I. Berman & Son, 101 
So. 681, 212 Ala, 72; Little v. Thomas, 
85 So. 490, 204 Ala. 66; Lightman 
Bros. & Goldstein v. Epstein, 51 So. 
164, 164 Ala. 660; St. Louis & S. F. 
R. Co. v. Savage, 50 So. 113, 163 Ala. 
55; Laster’ v. Blackwell, 30. So. 663, 
128 Ala. 1483; McCurry v. Hooper, 13 
Ala. 823, 46 Am.D. 280; Wiswall v. 
Ross, 4 Port. 321; Peck v. Dinsmore, 


For later cases, developments and changes in the law see Annotations, saine title and section number. 
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of such facts before admitting it,?® or, on a prom- 
ise made by the party, or upon express requirement 
by the court, that proof of facts on which the ad- 


TRIAL 


missibility of the evidence depends shall subse- 


4 Port. 212; Independent Life Ins. 
Co. of America v. McCurry, 118 So. 
495, 22 Ala.App. 602. 

Louis, ete, R. 


Ark.—Jones v, St. 
Co., 138 S.W. 416, 53 “Ark. 27, 22 Am.S. 
R. 175; Main v. Gordon, 12 Ark. 651. 

Cal.—Petterson v. Stockton, etc., R. 
«Col; 665'P: S04; 184 Call. 244°" Santa 
Cruz Butchers’ Union v. I X L Lime 
Co., 46 P. 382; Careaga v. Moore, 234 
P. 121, 70 Cal.App. 614; Peo. v. South- 
ern Pac. Ra CO.n1228) Pi(26%r 68. Cal: 
App. 153; Smeland v. Renwick, 196 
Pe283y, oO) CalhA pps 565. 

Conn.—Eaton vy. Standard Oil Co. 
of; New “York, 124. Az 21, .100 Conn. 


443. 

Fla.—Hazen v. Cobb, 117 So. 853, 
96 Fla. 16 Malsby v. Gamble, 54 
SOsb766. BO wlan StO sats “Carters ave 
Bennett, 4 Fla. 283 [error dism 15 
How. (U.S.) 354, 14 L.Ed. 727). 

Ga.—Myers v. Warrenfells, 113 S. 
E. 180, 153 Ga. 648; Gress Lumber 
Co: vii, Coody.) 21,S.Hy.217,.94 Gai519; 
Horine v. Cox, 139 S.E. 591, 37° Ga. 
App. 216. 

Tll.—Kankakee Park Dist. v. Heid- 
enreich, 159 N.E. 289, 328 Tl: 198: 
Germania F. Ins. Co. v. McKee, 94 
Ill. 494; Arakelian v. Southern Pac. 
, 220 Til.App. 160;, C. Hacker ‘Go: 
v.. City: of Joliet, +196 T1l.App: 415; 
Peo. v. Courson, 87 Ill.App. 254; Mc- 
Clure & Taylor v. D. M. Osborne & 
Co., 86 Ill.App. 465. See McDonald 
v. Lehigh Valley R. Co., 191 Ill.App. 


628; Heller & Livingston v. Ameri- 
Ses Car & Foundry Co., 188 I1l.App. 
52. 

Ind.—Breckenridge v. McAfee, 54 
Ind. 141 


Iowa.—Pearson v. South, 16 N.W. 
99, 61 Iowa 232. 
Ky.—Brown’s Adm’r v. Wilson, 1 


S.W.(2d) 767, 222 Ky. 454; Bruen v. 


Granny. Seka, $12, 131359323, 
Mada.—New York Life Ins. Co. v. 
Rogers, 143 A. 651, 156 Md. 88; ub- 


bard Fertilizer Co. of Baltimore City 
v. American Trona Corporation, 120 
A. 522, 142 Md. 246; Warner v. Hardy, 
6 Md. 525; Stewart v. Spedden, 5 Md. 
433: Goodhand vy. Benton, 6 Gill & 
J. 481. 

Mass.—Bresky v. Rosenberg, 152 
N.E. 347, 256 Mass. 66; Oberlander v. 
Carstens, 23 N.E. 575, 151 Mass. 18; 
Emerson vy. Lowell Gaslight Co., 6 
Allen 146, 83 Am.Dec. 621; Collins 
v. Stephenson, 8 Gray 438; Par- 
menter v. Coburn, 6 Gray 509. 

Mich.—Barnum v. Berk, 239 N.W. 
329, 256 Mich. 363; American Seed 
Co. v. Cole, 140 N.W. 622, 174 Mich. 
Age Wierman v. Bay City- -Michigan 
Sugar Co., 106 N.W. 75, 142 Mich. 422; 
Fredonia Nat. Bank vy. Tommei, 92 
N.W. 348, 131 Mich. 674; Smith v. 
Bye, 74 N.W. 302, 116 Mich. 84; Lung- 
erhausen y. Crittenden, 61 N.W. 270, 
103 Mich. 173; Bourreseau v. Detroit 
Evening. Journal Co., 30 N.W. 376, 63 
Mich. 425, 6 Am.S.R. 320. 


93 N. 


W. 116, 88 Minn. 334. 

Mo.—I. H. Lawrence & Son v. Mer- 
chants’ & Mechanics’ Mut. Aid Soc., 
(App.) 277 S.W. 588; Ronchetto v. 
Northern Cent. Coal Co., 166 S.W. 876, 
179 Mo.App. 215 

N.J.—American Popular L. Ins. Co. 
v. Day, 39 N.J.Law 89, 23 Am.R. 198. 

N.Y.—Brigger v. Mutual Reserve 
Fund Life Assoc., 77)N.Y.S. 362, 75 
App.Div. 149; Downing v. De Klyn, 
1 E. D. Smith 563; Guggolz v. Callan, 
54 N.Y.S. 149, 25 Mise. 762; Mechan- 
ies’, ete., Bank v. Livingston, 26 N.Y. 
iS: 25, 6 Mise. 81 [aff 23 N.Y.S. 814, 
4 Mise. 255]; Habicht v. Krainin, 188 
NiY.S. 802. 

N.C.—Brittain v. Westall, 49 S.E. 
54, 137 N.C. 30. 

Okl.—Rourke v. Meier, 233 P. 178, 
106 Okl. 109. 

Or.—Sloan v. 78 P. 893, 46 
‘Or. “36. 


Slogan, 


Pa.—Johnson vy. Philadelphia & R. 
Rye Co 129° AS 569 288-1 Pan 280) 
Thomas-Roberts- Stevenson Co. v. 
Philadelphia & R. Ry. Co., 100 A. 998, 


256 Pa. 549; Hagan v. Carr, 48 A. 688, 
198 Pa. 606; Schanne v. Miller, 156 A. 
899." 103 Pa-Super!s “24738 Carrol vv. 
Dooley, 94 Pa.Super. 564; Hoover v. 
Reichard, 63 Pa.Super. 517; Meyer 
v. Shickler, 47 Pa.Super. 282; Geisen- 
paeboe v. Geisenberger, 41 Pa.Super. 


S.C.—Going v. Mutual Ben. L. Ins. 


Co; 36 8.0. 556, 58S:Cy- 2015. Mer- 
chants’, etc.,. Nat. Bank v. Clifton 
Mite. _Co.133) (S20. 1 750,156 S'C.73820) 


S.D.-—Bank of Ipswich v. Security 
Bank & Trust Co., 226 N.W. 761, 55 
S.D. 561; Sheehan v. Minneapolis & 
St. Ls "Con 98 UN Wi 597 046. See 
429; Theo. Hamm Brewing Co. v. 
Huber; 169) NAW; 95615,<445:S5D. 11543 

Tex.—Harvey v. Edens, 6 S.W. 306, 
69 Tex. 420; Johnson v. Brown, 25 
Tex.Suppl. 120; Withee v. Fearing, 23 
Mex 5083) dueey van Winarton, gal less 
61; Jones v. National Cash Register 
Co., (Civ.App.) 52 S.W.(2d) 1083; 
Rankin v. Parker, (Civ.App.) 23 S.W. 
(2d) 404; oad vy; Aritexs Oil Cor, 
(Civ.App.) 243 S.W. 490. 

Vt.—Parizo v. Wortheim, 130 A, 

Chicago, M. & 


DISD, 99! Vita lb: 

Wis.—Muchlinski v. 
St. P. Ry. Co., 180 N.W. 143, 173 Wis. 
442; Gibbs v. Holcomb, 1 Wis. 23. 

fa] Rule applied.—In_ replevin, 
where no right of plaintiff to posses- 
sion of the property sued for, or any 
of it, was shown at the time the ac- 
tion was brought, it was not error 
to exclude evidence tending to show 
that defendant was in default in his 
payments for such property, although 
when the evidence was offered, plain- 
tiff had established a conditional sale 
of the property, the court being au- 
thorized to regulate the order of in- 
troduction of evidence, and no abuse 
of the exercise of such discretion ap- 
pearing. Malsby v. Gamble, 54 So. 
766, 61 Fla. 310, 327. 

ss. Ill.-—Gallagher v. Singer Sew- 
ing Mach. Co., 177 Ill.App. 198. See 
ews he Vv. Chicago KR. E&Y Pa R: 

192 Ill.App. 446 [aff 114 N.E. 176, 
OTS. TIS Ss8ey: 

Ind.—Hanna v. Fisher, 95 Ind. 383; 
Goings v. Chapman, 18 Ind. 194; Nor- 
dyke v. Shearon, 12 Ind. 346. 

Kan.—Harper v. Cox, 264 P. 1075, 
125 Kan. 563. 

ach Corpora- 
tion v. Hopkins’ Adm’r, 37 S.W.(2d) 
Ae 2B 8) Key.) 136: 

Mass.—Oberlander v. Carstens, 23 
NN. 575, 151% Mass. 

Mich.—-Sullings v. Shakespeare, 9 N. 
W. 451, 46 Mich. 408, 41 Am.R. 166. 

Mo.—yYerxa, Andrews & Thurston 


v. Randazzo Macaroni Mfg. Co., 288 
S.W.. 20, 315 Mo. 927. 
N.Y.—Buhrmaster v. New York 


Cent, “& EH. sRivRe Conn 8s NUYS. (des 
173 App.Div. 62; Downing v. De Klyn, 
1 E. D. Smith 563. : 

Tex.—Johnson v. Brown, 
pee! 120; 


25 Tex. 
Lee v. Wharton, 11 Tex. 


Wash.—Van Horn v. New Western 
Shingle Co., 103 P. 42, 54 Wash. 117. 

[a] Mlustrations.—(1) Buyer’s of- 
fer of proof that salesman _ stated 
that printed matter on back of the 
contract was not a part thereof was 
properly excluded, in the absence of 
a showing that the buyer acted in re- 
liance thereon. Yerxa, Andrews & 
Thurston v. Randazzo Macaroni Mfg. 
Co., 288 S.W. 20, 315 Mo. 927. (2) Hx- 
clusion of copy of buyer’s letter com- 
plaining of quality, and reciting send- 
ing of sample to seller, because of 
failure to comply with contract re- 
quirements, is proper. Yerxa, An- 
drews & Thurston y. Randazzo Maca- 
roni Mfg. Co., supra. 

39. Ala.—McCurry v. Hooper, 12 
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quently be made,?® it may, in its discretion, allow 
such evidence in advance of the proof upon which 
its admissibility depends,*® the subsequent proof of 


Ala. 823, 46 Am.D. 280. 
Cal.—Kennif€ v. Caulfield, 73 P. 803, 


140 Cal. 34; Crisafulli Bros. v. Cu- 
camonga Vintage Cony 217 (Pinc633, 62. 
Cal.App. 536. 

Conn.—Hammond Vv. Hammond 


Buckle Co., 
Dougherty v. 
Conn. 558. 

Fla.—Wilson v. Jernigan, 49 So. 44, 
57 Fla. 277; Pittman v. State, 41 So. 
385, 51 Fla. 94, 8 L.R.A.N.S. 509. 

Ga. —McCurdy v. Terry, 33 Ga. 49. 

I1].—Italian-Swiss Agricultural 
Colony v. Pease, 62 N.E. 317, 194 Ill. 
98 [aff 96 Ill. App. 45]. 

Ind.—Spurgeon v. Olinger, 115 N.E. 
680, 64 Ind.App. 176; Haller vy. Gib- 
son, 65 N.E. 293, 30 Ind. App. 10. 

Iowa.—Leipird v. Stotler, 66 N.W. 
150, 97. Iowa 169. 

Md.—Ottenberg v. Ryan & Riley 
Co., $9 A. 984, 130 Md. 38; Warner v. 
Hardy, 6 Md. 525. 

Mo.—Gage v. Averill, 


atalale 

N.Y.—Bayliss v. Cockcroft, 81 N.Y 
363; Downing v. De Klyn, 1 E.D. 
Smith 563; Lanahan v. Henry Zeltner 
Brewing Co., 46 N.Y.S. 431, 20 Misc. 
551; Hadcock v. O’Rourke, 6 N.Y.S. 
549 [aff 28 N.E. 256, 127 N.Y. 681]. 

Vt.—Earl v. Tupper, 45 Vt. 275. 

40. U.S.—Metropolis Bank Ae 
Guttschlick, 14 Pet. 19, 10 L.Ed. 335; 
Central Iron & Coal Co. v. Massey, 
268 F. 300; Calaf v. Fernandez, 239 
Bw 79D sib 2h CrClLAs S58 Spencersavs 
Read, 217 F. 508, 1383 C.C.A. 360; -Lod- 
er v. Jayne, 142 F. 1010 [rev on other 
SroundsyL4 gms 21, TS cC1 CAS 653:e 7s. 
R.A.N.S. 984]; Wright v. Stewart, 130 
Yeo Ob) late eas BY W2dre ie Cr. Aces: 
and=cert den i27) S.Ct... 017; 203" Uss: 
590, 51 L.Ed. 330]; Walton v. Wild 
Goose Min., ete., Co., 123 F. 209, 60 
C.C.A. 155 [cert den 24 S.Ct. 856, 194 
U.S: 631, 48 L.d.: 1158]. 

Ala.—Little v. Thomas, 85 So. 490, 
204 Ala. 66; Standard Motorcar Co. 
v. McMahon, 82 So. 188, 203 Ala. 158; 
Conner v. Ray, 70 So. 130, 195 Ala. 
170; Gulsby v. Louisville & N. R. Co., 
52 So. 392,167 Ala. .i22:) Pensacola; 
Sta A. &GS SUS) Cory. (Brooks 102 50: 
968, 14 Ala.App. 364. 

Ariz.—Seaside Nat. Bank v. Allen, 
2 P68; 308 ALIZ. 802: 

Cal.—Crosett v. Whelan, 44 Cal. 
200; Jackson v. Feather River, etc., 
Water Co., 14 Cal, 18. 

Colo.—Robert E. Lee Silver Min. 
See v. Englebach, 31 P. 771, 18 Colo. 


Conn.—Fitzpatrick v. Cinitis, 139 
A. 639, 107 Conn. 91; Jackiewicz v. 
United Illuminating Co., 138 A. 147, 
106 Conn. 302; Sofas v. McKee, 124 A. 
380, 100 Conn. 541; Dimon v. Romeo, 
121 “A. 352; 99 Conn! 197; Safford vy. 
Morris Metal Products Corporation, 
118 A. 37, 97 Conn. 650; Harper Ma- 
chinery Co. v. Ryan-Unmack Co., 82 
A. 1027, 85 Conn. 359; Watson v. New 
Milford, "45.74. 1675 72 (Conn. 5615. ie 
Am.S.R. 345; Hammond v. Hammond 
Buckle Co., 44 A. 25, 72 Conn. 130; 
Cook v. Ansonia, 34 A. 183, 66 Conn. 
413; Dougherty v. Welch, 5 A. 704, 58 
Conn. 558; Stirling v. Buckingham, <6 
Conn. 461. 

D.C.—Hazleton v. Le Due, 10 App. 
ID Os Eh 

Fla.—Wilson v. Jernigan, 49 So. 44, 
bin Mla 267 

Ga.—Lanier v. Hebard, 51 S.E. 682, 
123 Ga. 626; Caswell v. Vanderbilt, 
132 S.H. 123, 385 Ga.App. 34, 


44 VAL 2D, 2 HCOND. aL 3 Op 
Welch, 5 A. 704, 53 


57 Mo.App. 


Hawaii.—Kapela vy. Gilliland, 22 
Hawaii 655. 

Iil.—Schmitt v. Kurrus, 85 N.E. 
261, 234 Ill. 578; Cooper vy. Illinois 


Publishing & Printing (oy VE Mle 
App. 95; Staver Carriage Co. v. Amer-~ 
ican & ‘British Mfg. Co., 188 Ill.App. 
634. See Pioneer Stock Powder Co. 
v. Washburn, 201 Ill.App. 361. 

Ind.— Wilson v. Wilson, 86 Ind. 472; 
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the necessary facts rendering it competent;4 and, 
where not subsequently made, the proof is inadmis- 
sible for the purpose for which it was offered*? 
and may be stricken’ out on motion.** 
practice, it has been said, is not to depart from 
‘the rule requiring such preliminary proof except 
under particular and urgent circumstances,*+ and 
then only conditionally upon assurance of counsel 


that he will furnish such proof.*® 


reject such evidence where no offer of proof of 
the necessary facts to render it admissible is made,*°® 


Catterlin v: Douglass, 17 Ind. 213; 
Stephenson v. Doe, 8 Blackf. 508, 46 
Am.D. 489. 

Iowa.—Stevens v. City of Chari- 
ton, 168 N.W. 310, 184 Iowa 59; Pe- 
terson v. Walter A. Wood Mowing, 


etc., Mach. Co., 66 N.W. 96, 97 Iowa 
148, SOAS. 399) Roberts v. Rob- 
erts, 59 N.W. 25, 91 Iowa ' 228; Pear- 


son v. South, 16 N.W. 99, 61 Iowa 232. 

Kan.—Burns v. Clark, 185 P. 27, 105 
Kan. 454; Taylor v. Mason, 28 Kan. 
381. 

Mass.—Grace v. Munroe, 182 N.E. 
311; Henderson v. Raymond Syndi- 
cate, 67 N.B. 427, 183 Mass. 443; Liv- 
erpool Wharf v. Prescott, 4 Allen 22, 

Mich.—Halloran’s Nat. Detective 
Agency v. Weiden, 213 N.W. 158, 238 
Mich. 242: Alt v. Konkle, 211-N.W. 
661, 237 Mich. 264; ‘Chapin v. Ann 
Arbor R. Co., 133 N.W. 512, 167 Mich. 
648; Bullock v. Tompkins,.83 N.W. 
1029, 125 Mich. 17; Campbell v. Sher- 
man, 14 N.W. 484, 49 Mich. 534; 
Hutchins v. Kimmell, 31 Mich. 126, 
18 Am.R. 164. 

Minn.—Burech y. Hoy & Elzy Co., 
155 N.W. 767, 131 Minn. 475; Wood- 
bury v. Larned, 5 Minn. 339. 

Miss.—Harrison v. Eagle Lumber & 
Supply Co., 119 So. 2038, 152 Miss. 466. 

Mo.—McDermott v. Judy, 67 Mo. 
ep: 647; Gage v. Averill, 57 Mo.App. 


Mone Butte Consol. Min. Co. v. 
Se 89. Ps 302, 90, P. 177, 35 Mont. 
327. 

Neb.—-Ponca v. Crawford, 26 N.W. 
365, 18 Neb. 551. ' 

N.J.—Gorman v. Elizabeth-Union- 
Irvington Line, 147 A. 402, 105 N.J. 
Law 602; Jersey City v. Besson, 139 
A. 5, 104 N.J.Law 1338. 

N.Y.—Byrnes v. Byrnes, 5 'N.E. 773, 
102 N.Y. 4; Miller v. Barber, 66 N. Ale 
558 faff 4 Hun 802]; Place v. Minster, 
65 N.Y. 89; Marks v. King, : 
628 mem [aff 1 Hun 435, 67 Barb. 225, 
3 Thomps.&C. 778]; McCabe v. Bray- 
ton, veo UNGY. | 196), Ge iranser Ay 2277; 
Chapman v. Brooks, 31 N.Y. 75; Wan- 
amaker v. Megraw, 62 N.Y.S. 692, 48 
App.Div. 54 [rev on other grounds 
GHe NE, Bd2, 5168 NAY. 25, 32) NiveCiv. 
Proc. 201]; Staring v. Bowen, 6 Barb. 
109; Downing v. De Kiyn, E.D. 
Smith 563; Kraus v. J. H. Mohlman 
Co., 42 N-Y.S. 23, 18 Mise. 430. 

N.C.—Earnhardt v. Clement, 49 S.E. 
AGW OLIN Cun Ol. 

Ohio.—Sahan v. Swan, 26 N.H. 222, 
48 OhioSt. 25, 29 Am.S.R. 517. 

Or.—Sink vy.’ Allen, 154 P. 415, 79 
Or 78: 

Pa.—Burkett v. Van Tine, 121 A. 
498, 277 Pa. 567; Singer Mfg. Co. vy. 
Christian, 60 A. 1087, 211 Pa. 534; 
Martin v. Bray, 16 A. 515, 1 Mon. 155; 
Bisenhart v. Slaymaker, 14 Serg. & 
R. 153; Barclay v. Lehigh Coal & 
Navigation Co., 41 Pa.Super. 282. 

S.C.—Humphries vy. Union & Glenn 
Springs R. Co., 65 S.E. 1051, 84 S.C. 


202; Perry v. Jefferies, 39 S.E. 515, 61 
S.C. 2:92. 

Tenn.—Sweat v. Rogers, 6 Heisk. 
ahi tila 

Tex.—Dr. Pepper Bottling Co. v. 
Rainboldt, (Civ.App.) 40 S.W.(2d) 
827; Wisegarver v. Yinger, (Civ. 


App.) 122 SW. 925 [reh den 128 S.W. 
1190]. 
Vt.—Chamberlin vy. Fuller, 9 A. 832, 
59 Vt. 247. 

W.Va.—Winkler v. Chesapeake, etc., 


TRIAL 


promised.*7 


The better 


It is proper to 


R. Co., 12 W.Va. 699. 

Wis.—Wausau First Nat. Bank v. 
Conway, 30 N.W. 215, 67 Wis. 210. 

41. Hessig-Hllis Drug Co. v. Grin- 
nell Lithographic Co., -33 F.(2d) 449; 
Southern Ry. Co. v. Lefan, 70 So. 249, 
195 Ala. 295; La iFayette R. Co, ‘v. 
Tucker; 27 «So.[o447%) (124 7 Ada, 614. 
Poole's Seed & Implement Co. v. Ru- 
dene, 200 P. 1104, 117 Wash. 150. 

Cure of error by evidence subse- 
quently admitted see Appeal and Er- 
ror § 2961 et seq. 

42. Ala.—Tennessee Coal, Iron & 
ee v. Kimball, 96 So. 329, 209 Ala. 

Ga.—Gibson vy. Mason, 121 S.E. 584, 
31 Ga.App. 584. 

N.H.—Hutchins vy. Berry, 75 A. 650, 
75 N.H. 416. 

Pa.—Philadelphia Electric Co. v. 
City of Philadelphia, 154 A. 492, 303 


Pa. 422; Gibson v. Campbell, 89 A. 
662, 242 Pa. 551. 
Tex.—Leal v. Moglia, (Civ.App.) 


192 S.W. 1121. 


43. See infra § 218. 
44. Colo.—McKee v. Bassick Min. 
Con48 P5618) Color 392) 


Conn.—Antel v. Poli, 123 A. 272, 100 
Conn. 64. 
shore aes v. Averill, 57 Mo.App. 


N.Y.—Place v. Minster, 65 N.Y. 89. 


Tenn.—Russell v. Farrell, 52 S.W. 
146, 102 Tenn. 248. 
fa] Proper rule.—Trial courts 


should adopt a rule refusing to admit 
testimony of a condition existing at 
a date substantially earlier than the 
date of the accident in issue until 
proof has been made of the condition 
existing in the intervening period, and 
require evidence of such continued 
condition to begin with the date of 
the condition in issue and then trace 
back. Antel v. Poli, 123 A. 272, 100 
Conn. 64. 

45. Dougherty v. Welch, 5 A. 704, 
53 Conn. 558; Lombard v. Cheever, 8 
Ill. 469; Hagan v. McDermott, 115 
N.W. 1388, 134 Wis. 490. 

{a] Necessity for suggestion that 
evidence may become competent.— 
Where evidence offered is clearly ob- 
jectionable, and there is no sugges- 
tion that it may become competent 
through circumstances not then dis- 
closed, it is improper to admit it sub- 
ject to the objection. Hagan v. Mc- 
Dermott, 115 N.W. 138, 134 Wis. 490. 

46. Ala.—Gillespie, Shields & Co. 
vy. I. Berman & Son, 101 So. 681, 212 
Ala. 72. 

Md.—New York Life Ins. Co. v. 
Rogers, 143 A. 651, 156 Md. 88; Hub- 
bard Fertilizer Co. of Baltimore City 
v. American Trona Corp., 120 A. 522, 
142 Md. 246. 

Mo.—Ronchetto v. Northern Cent, 
oe Co., 166 S.W. 876, 179 Mo.App. 

1G 


94 Pa.Super. 
Meyer v. Shickler, 47 Pa.Super. 


Pa. 
564; 
282. 

Vt.—Townshend v, Townshend, 79 
A. 388, 84 Vt. 315. 

Wash.—National Finance Co. v. 

Emerson, 201 P. 4, 117 Wash. 297. 


Wis.—Paro v. Carter, 188 N.W. 68, 
177 Wis. 121. 
fa] Tllustrations.—(1) Where an 


employer sued a parent for damages 
occasioned by false representation as 
to age of an employee, an objection to 
a question on cross-examination of 


given, the evidence is properly admitted.** 
er the evidence offered to justify the admission of 
proof is sufficient.is a matter for the discretion of 
the trial court.*® 

[§ 173] (b) Proof of Agency or Partnership. 
Ordinarily, evidence whose relevancy depends upon 
proof of the relationship of principal and agent or 
partnership is inadmissible until after the rela- 
tionship has been proved®® or until a promise to 


‘ 


[§§ 172-173 


and it may be rejected even where such proof is 
Where the preliminary proof has been 


Wheth- 


plaintiff as to whether he knowingly 
employed other boys under sixteen 
was properly sustained, where there 

was no offer to show he did not have 
permits fot such boys. SULVkeeva 
Mnichowicz, 167 N.W. 246, 167 Wis. 
265, 1 A.L.R. 297. (2) Where an em- 
ployer sued a parent of an employee 
for damages occasioned by false rep- 
resentation as to age of child, objec- 
tion to evidence of other boys that 
they had worked for plaintiff when 
they were under age was properly 
sustained, where there was no offer 
to show knowledge of their age by 
the plaintiff. Stryk v. Mnichowicz,. 
supra. 

47. Barnum v. Berk, 239 N.W. 329, 
256 Mich. 363. 

48. Itasca Lumber Co. v. Martin, 
230 F. 584, 144 C.C.A. 638. 

541, 86 


49. Hope v. Valente, 85 A. 
Conn. 301; Bristow Cotton Oil Co. Vv. 
Hubbell Slack & Co., 223 P. 855, 97 
Okl. 291. 

50. U.S.—Globe & Rutgers Fire 
Ins. Co. v. King Foong Silk Filature, 
18 F.(2d) 6. 

Ala.—John Dodd Wholesale Gro- 
cery Co. v. Burt, 143 So. 832; Eggles- 
ton v. Wilson, 94 So. 108, 208 Ala. 


167. 

Ariz.c—Brown vy. Armenta, 188 P. 
260, 21 Ariz. 334. 

Cal.—Matheron v. Ramina Corpo- 
ration, 194 P. 86, 49 Cal.App. 690. 

Colo.—Alamo Hotel & Garage Co. 
vs Toledo ‘Scale Co., 208 "PP. -476, “71 
Colo. 577. 


Conn.—Commercial Inv. Trust v. 
Carrano, 132 A. 870, 104 Conn. 302. 


Ga.—Brooks vy. Ball, 122 S.E. 716, 
382 Ga.App. 48. 
Ind.—Levin v. Munk, (App.) 169 


N.E. 82. 

Kan.—Peyton v. Waters, 177 P. 525, 
104 Kan. 81. 

Ky.—American Oil Pump & Tank 
Co. v. Sizemore, 276 S.W. 558, 210 
Ky. 690. 

Mass.—Bilodeau v. Fitchburg & L. 
Pai Ry. Co., 128 N.E. 872, 236 Mass. 

Mich.—Miskiewicz v. Smolenski, 
227 N.W. 789, 249 Mich. 63; Croze v. 
Quincy Mining Co., 165 N.W. 786, 19% 
Mich. 515. 

Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins. Co., 6 S.W.(2d) 920, 320 Mo. 
146; Kurz vy. Greenlease Motor Car 
Co., (App.) 52 S.W.(2d) 498; Lands- 
baum v. Janet Realty Co., (App.) 226 
S.Ww. 604. 

Okl.—Horton v. Fielder, 267 P. 847, 
131 Oil. WoO 

Tex.—Ford Motor Co. v. Maddox 
Motor Co., (Civ.App.) 3 S.W.(2d) 914; 
sey aes v. Clay, (Civ.App.) 225 S.w. 

Va.—tTriplett v. Second Nat. Bank, 
92 S.B. 897, 121 Va. 189 

“While agency may be proved by 
testimony of the alleged agent as a 
witness, it cannot be proved by his 
mere declarations, either spoken or 
written. Such declarations ought 
not in any event to be received in evi- 
dence, unless the party tendering 
them offers in good faith to supple- 
ment them by other and independent 
evidence of agency; and, if such offer 
is not made good, the declarations 
ought to be excluded from considera- 
tion by the jury. The safer and bet- 
ter practice, in all cases, is to require 
proof of the agency before admitting 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 173-175] 


produce such proof is given,®? but it has been held 
to be within the discretion of the court to admit 
evidence of the acts or declarations of the agent 
before the relationship is proved,®? it being suffi- 
cient if it is proved at a later stage of the trial.®? 
Where there is sufficient evidence of the relationship, 
evidence whose admissibility depends upon proof 
of the relationship should be admitted.°4 

“[§ 174] (8) Anticipation of Adversary’s Evi- 
Neither party is bound to anticipate the 

and, until the party hav- 

ing the burden of the issue has introduced evidence 


dence. 
evidence of the other; 


such declarations at all.” Mackle 
Const. Co. v. Hotel Equipment Co., 
102 S.B. 868, 25 Ga.App. 137. 

[a] Rule appilies.—(1) In an ac- 
tion against alleged partner, evi- 
dence as to whose account goods 
bought from plaintiff by subcontrac- 
tor under alleged partnership were 
charged is properly excluded in the 
absence of proof of partnership 
(John Dodd Wholesale Grocery Co. v. 
Burt, (Ala.) 143 So. 832), (2) and so 
of testimony whether subcontractor 
under alleged partnership had notice 
' from either alleged partner to buy 
goods from plaintiff and have them 
charged to partnership, (John Dodd 
Wholesale Grocery Co. v. Burt, su- 
pra). 

51. Commercial Inv. Trust v. Car- 
rano, 132 A. 870, 104 Conn. 302. 

52. Ala.—Childress v. Smith-Ech- 
ols-Burnett Hardware Co., 50 So. 322, 
162° Ala. 371. 

Colo.—Robert BE. Lee Silver Min. Co. 
vy. Finglebach, 31 P. (771, 18 Colo, 106. 


Conn.—Vincent v. 8S. Alexander 
Sons Cosi84 —AlN847 285 Conn) 612; 
Dougherty v. Welch, 5 A. 704, 53 


Conn. 558; Stirling v. Buckingham, 
46 Conn. 461. 

Del.—Cerchio v. Mullins, 138 A. 277, 
33 Del. 245. 

Ga.—Baird v. Engram & Robinson, 
73 S.E. 632, 137 Ga. 482. 

Ind.—National Fire Ins. Co. v. Gell- 
man, 144 N.E. 154, 83 Ind.App. 219. 

Iowa.—Duncan v. Great Western 
Ace. Ins. Co., 185 N.W. 459, 192 Iowa 
716; Overstreet v. New Nonpareil 
Co., 167 N.W. 669, 184 Iowa 485; Be- 
tus v. Chicago, B. & Q. R. R., 129 N. 
W. 962, 150 Iowa 252. 

Ky.—Caddy Oil Co. v. Sommer, 218 
S.W. 288, 186 Ky. 843; German Ins. 
Bank v. Martin, 114 S.W. 319, 131 
Ky. 57. : 


Mass.—Grace v. Munroe, 182 N.E. | 


311; Boston ‘Food Products: Co. v. 
Wilson & Co., 139 N.E. 637, 245° Mass. 
550; Anthony & Cowell Co. vy. Brown, 
101 N.E. 1056, 214 Mass. 439. 

Minn.—Woodbury v. Larned, 5 
Minn. 339. ; 

N.M.—Richardson v. Pierce, 93 P. 
715, 14 N.M. 334. 

N.Y.—Platner v. Platner, 78 N.Y. 
90. 

Okl.—City Nat. Bank of Lawton v. 
Fain, 237 P. 448, 110 Okl. 218; Chi- 
cago, R. I. & P. Ry. Co. v. Cotton, 162 
P. 763, 62 Okl. 168. 

Or.—Thomas | v. Smith-Wagoner 
Coo 4iees 1814) 11:4 Ore 169. 

Vt.—Chamberlin v. Fuller, 9 A. 832, 
59 Vt. 247. 

Va.—Bloxom v. Rose, 144 S.E. 642, 
151 Va. 590; Fardis & Boudouris v. 
E. I. Du Pont de Nemours & Co., 96 
S.E. 164, 123 Va. 88. 

Wyo.—Henderson v. Coleman, 115 
Pa 439/7 11/36, V9icwyo. 1838. 

53. Cerchio v. Mullins, 138 A. 277, 
33 Del. 245. 

54. Walker Hospital v. Pulley, 127 
N.EB. 559, 128 N.B. 933, 74 Ind.App. 
659; Huston v. Johnson, 151 N.W. 
774, 29 N.D. 546; Holderman vy. Reyn- 
olds, (Tex.Civ.App.) 159 S.W. 67. 

[a] Where defendant admitted 
making agreement with a man in 
plaintiff’s office, it was error to ex- 

clude evidence of such agreement on 
the theory that it was inadmissible 
until defendant had established that 
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Such man was plaintiff's authorized 
agent. Huston y. Johnson, 151 N.W. 
774, 29 N.D. 546. 


55. Cal.Wendling Lumber Co. v. 
Glenwood ‘Lumber Co., 95 P. 1029, 
153° Cal. 411. 

Del.—Baltimore & O. R. Co. v. 


Hawke, 143 A. 27. 

J11l.—Chicago, etc., R. Co. v. Phelps, 
17 N.E. 769, 125 Ill. 482. See Sicka- 
fus v. Vickrey, 206 Ill.App. 584. 

Ind.—Terre Haute, ete., R. Co. v. 
Baket= 24 aN Ss. d22eeind. 433: 
Dodge v. Dunham, 41 Ind. 186. 

Iowa.—Luke y. Bruner, 15 Iowa 3. 

Ky.—Kentucky Cent. R. Co. v. Le- 
bus, 14 Bush 518. 

Mont.—Howe v. Messimer, 275 P. 
281, 84 Mont. 304. . 

Ee Ne pe neeks v. Sheehan, 21 Hun 

R.I.—Souza v. United Electric Rys. 
CoxvelasTAeT 80; 49° Riise430; 

S.D.—Harris v. Lyons, 138 N.W. 
ZOD OMS as eter 

Wash.—Rowe vy. Whatcom County 
R., .etc., Co: 87/P. 924, 44 Wash. 658. 

Wis.—Farley v. Spring Garden Ins. 
Co., 134 N.W.. 1054, 148 Wis. 622. 

56. Ark.—Maurice v. Hunt, 97 S. 
W. 664, 80 Ark. 476. 

Cal.—Turner y. Southern Pac. Co., 
76 P. 384, 142 Cal. 580. 

Colo.—Allen y. Shires, 107 P. 1072, 
47 Colo. 439; Allen v. Shires, 107 P. 
1070, 47 Colo. 433. 

D.C.—Zinkhan v. District of Colum- 
bia. 50: App.D.C. 312, 271 F. 542. 

Kan.—Prosser v. Pretzel, 55 P. 854, 
8 Kan.App. 856. 

Ky.—Pendleton y. Garrard Bank & 
Trust Co., 272 S.W. 917, 209 Ky. 451. 

Mass.—York v. Pease, 2 Gray 282. 

Mich.—Marwick vy. Elsey, 8 N.W. 
587, 10 N.W. 57, 47 Mich. 10. 

Mont.—Lisker v. O’Rourke, 72 P. 
416, 755, 28 Mont. 129. \ 

Neb.—Sieber v. Weiden, 24 N.W. 
215,17 Neb. 582. 

Or.—Columbia Realty Inv. Co. v. 
Alameda Land Co., 168 P. 64, 440, 87 
Or. 277. 

R.I.—Bowen vy. White, 58 A. 252, 26 
R.I. 68. 

57. Monahan v. Clemons, 279 S.W. 
974, 212 Ky. 504. 

58. Ala.—Lusk v. Foster, 117 So. 
51, 217 Ala. 625; Ross v. Pearson, 21 
Ala. 473. 

Ark.—Wolfort v. Hochbaum, 117 S. 
W. 525, 89 Ark. 612: 

Cal.—Cashman v. Harrison, 27 P. 
283, 90 Cal. 297; Wendling Lum- 
ber Co. v. Glenwood Lumber Co., 
95 P. 1029, 153 Cal. 411; Cashman v. 
Harrison, wat wea aoe; -90MCall 297. 

Colo.—Louden Irrigating Canal & 
Reservoir Co. y. Neville, 227 P. 562, 
75 Colo. 536. 

Del.—Baltimore & O. R. Co. v. 
Hawke, 143 A. 27. 

D.C.—Washington Post Co. v. Chal- 
oner, 47 App.D.C. 66. 

Ga.—East Tennessee, etc., R. Co. v. 
Hesters, 15 S.E. 828, 90 Ga. 11. 

Ill.—Kenny v. Marquette Cement 
Mfg. Co., 90 N.E. 724, 243 Ill. -396; 
Mayer v. Brensinger, 54 N.E. 159, 180 
DL LOm 2p Ames. ker OG ) [atte rd. TL, 
App. 475]; Hintz v. Graupner, 27 N. 
BE. 935, 138 Ill. 158; Dimick v. Downs, 
82 Ill. 570; Kenny v. Marquette Ce- 
ment Mfg. Co., 149 Ill.App. 173 [aff 
90 N.H. 724, 243 Ill. 396]; Bussey v. 
Hemp, 48 I1l.App. 195. 
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‘in support thereof, it is unnecessary for the other 
to introduce evidence to defeat it,®® and the court 
may decline to permit him to do so,°*® and it has 
been held that this should be done.°* 
it is very generally held that the court may in its 
discretion permit a party to introduce evidence in 
chief which would have been proper in rebuttal.°* 

[§ 175] (4) Introducing Evidence in Support of 
Case or Defense on Cross-Examination. 
may permit a party to introduce evidence in sup- 
port of his case or defense, during the cross-exam- 
ination of his adversaries or his adversaries’ wit- 


However, 


The court 


: Bian: ul v. Dewitt, 12%iInd, 
309. 

Iowa.—Tracy v. City of Mt. Pleas- 
ant, 146 N W. 78, 165 Iowa 435 [mod 
148 N.W. 637]: Algquist v. Eagle Iron 
Works, 101 N.W. 520, 126 Iowa 67; 
Patterson v. Chicago. ete., R. Co., 33 
N.W. 228, 70 Iowa 593. 

Ky.—Camden Interstate R. Co. y. 
Lester, 118 S.W. 268. 


Mass.—Holbrock v. McBride, 4 
Gray 215; York v. Pease, 2 Gray 282. 
Mich.—Mawich v. Elsey, 8 N.W. 


587. 10 N.W. 57, 47 Mich. 10. 

Mo.—FHasley v. Missouri Pac. R. 
Co..-20 S.W. 1073. 113 Mo. 236; Belew 
Hatten, 235 S.W. 484, 208 Mo.App. 
611. 

Mont.—Schauer v. Morgan, 216 P. 
347, 67 Mont. 455; Stevens v. Elliott, 
92 P. 45, 36 Mont. 92; Tague v. John 
Caplice Co., 72. P. 297, 28 Mont. 51. 

Nev.—Gillson v. Price, 1 P. 459, 18 
Nev. 109. 

Or.—Macchi v. Portland Ry., Light 
& Power Co., 148 B.:72,,.76 Ori 2053 

Pa.—Ebensburg Trust Co. v. Pike, 
146 A. 122, 296 Pa. 462, followed in 
146 A. 149, 296 Pa. 500; Lilly v. Per- 
son, 32 A. 23, 168 Pa. 219; Wells v. 
Leeks 25, A.i101, 15k. Pa 43h Carey, 
v. Bright, 58 Pa. 70; Fisher v. Ruch, 
12 Po.Super. 240. 


S.C —Savannah Gusno Co. v. Fo- 
gle, 100 S.H. 59,112 S.C. 234. 
S.D.—Atlas Lumber, etc., Co. v. 


Flint, 104 N.W. 1046, 20 S.D. 118. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Wood, (Civ.App.) 192 
S.W. 812, 814 [cit Cyc]. 

Utah.—Neilson v. Nebo Brown 
Stone Co., 69 P. 289, 25 Utah 37. 

Eee pcrech gag v. Westfield, 39 Vt. 

Wash.—Croft v. Northwestern 
Steamship Co., 55 P. 42, 20 Wash. 175. 
\ Wis.—Farley v. Spring Garden Ins. 
Co., 1384 N.W. 1054, 148 Wis. 622; 
Lind v. Uniform Stave, ete.; Co., 129 
N.W. 839, 140 Wis. 183. 

[a] Ilustrations.—(1) In a per- 
sonal injury suit, the introduction of 
evidence in chief to anticipate an af- 
firmative defense that plaintiff is 
simulating is proper, and, although it 
may more properly be introduced in 
rebuttal, the order of proof rests 
largely within the discretion of the 
trial court. Stephens y. Elliott, 92 
P. 45, 36 Mont. 92. (2) So, in an ac- 
tion on a note by the indorser, the 
court may in its discretion admit evi- 
dence of failure of consideration be- 
fore all the evidence as to time of its 
transfer was offered. Bussey v. 
Hemp, 48 Ill.App. 195. (3) Direct tes- 
timony on an issue raised at the trial 
or deceased's contributoly negligence 
was not inadmissible, because not al- 
leged although more properly admis- 
Sible in rebuttal. Baltimore & O. R. 
Co. v. Hawke, (Del.) 143.A. 27. (4) 
In an action for the death of a serv- 
ant by falling into a vat of boiling 
water through an unguarded opening, 
evidence that, after the accident, de- 
fendant placed guards atound that 
and’ similar openings, rebutting the 
proposition that it was impracticable 
to guard the vat, is admissible in 
chief. if restricted to the question 
whether it was practicable to guard 
the opening through which intestate 
fell. Lind v. Uniform Stave & Pack- 
age Co., 120 N.W. 839, 140 Wis. 183. 
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nesses;°® but refusal of such permission is not im- 
and it has been considered better practice 


proper,°° 


not to allow it.®! 


[§ 176] 2. Rebuttal—a. In General. 


59. Cal.—Moody v. Peirano, 88 P. 
380, 4 Cal.App. 411. 

Mo.—Patton v. Fox, 78 S.W. 804, 
179 Mo. 525. 

Nev.—McLeod vy. Lee, 28 P. 124, 17 
Nev. 103. 


Or. 203. 
8.D.—Lemon _  v. 
L001, 21 .S:D. 62:8. 
vt. —Kimball v. New York Life Ins. 
€o;,, 108 A. 9217-94 Vt. 100; Ranney 
WeSu POMS DULY.» Gta ©Ou, Poel, 
810, 67 Vt. 594. 

Wash.—Seal v. Long, 192 P. 896, 112 
Wash. 370. 

Wis.—Tietz v. Tietz, 62 N.W. 939, 90 
Wis. 66. 

[a] Facts showing that plaintiff 
never had any cause of action may 
be shown on his cross-examination. 
Lemon y. Little, 114 N.W. 1001, 21 S.D. 
628 


60. U.S.—Wilson vy. Hoffman, 123 
F. 984 [rev on other grounds 130 F. 
694, 65 C.C.A. 14 (aff 134 F. 844, 67 
ChOpA 434) iI 

Ill. Lehman vy. Lehman, 178°+N.E. 
165, 345 Ill. 539; Peyton v. Morgan 
Park, 49 N.E. 1008, 172 Ill. 102; Wil- 
son Grocery Co. v. National Surety 
Co., 218 Ill.App. 584; Muenter v. Mo- 
line Plow Co., 193 Ill.App. 261; Os- 
good v. Poole, 165 Ill.App. 63; Wheel- 
er, etc., Mfg. Co. v. Barrett, 70 I1]1.App. 
222 fatt 15 ON. By. 825, 272 Teno: 

Iowa.—Burk v. Reese, 121 N.W. 
1016, 143 Towa 496. 

Mass.—Kelly v. Halox, 152 N.BH. 236, 
256 Mass. 5. 

Mo.—Munger Securities Co. v. Mar- 
tin, 209 S.W. 875; Fisher v. Supreme 
Lodge Knights and Ladies of Honor, 
176 S.W. 269, 190 Mo.App. 606. 

N.Y.—American Encaustic 
Ce. Ve. Reich,!12) N-YiS2927. 

Ohio.—National Benefit Assoc. v. 
Harding, 7 Ohio Cir.Ct. 438. 

Okl.—Loyal Union Circle v. Rose, 
245: P1624; 117. Okt, 25. 

Or.—McGregor v. Oregon R., ete., 
ae 93 P. 465, 50 Or. 527, 14 L.R.A.N.S. 
668. 

Pa.—Catanzaro v. Pennsylvania R. 
©o.,779 AS 1624, (230 Pa. 305)" City of 
Philadelphia v. Stange, 157 A. 358, 103 
Pa.Super. 275. 

R.I.—Bowen v. White, 58 A. 252, 26 
R.I. 68. 

Vt.—Bradley v. Blandin, 110 A. 309, 
94 Vt. 243; Livingstone Mfg. Co. v. 
Riza Bros, 185) Ay 9125 686) Vite 410): 
Lang v. Clark, 81 A. 625, 85. Vt. 2223 
Dubois v. Roby, 80 A. 150, 84 Vt. 465. 

_ Wash.—Anderson v. Globe Naviga- 
tion Co., 107 P. 376, 57. Wash. 502. 

61. Keeton vy. National Union, 165 
S.W. 1107, 178 Mo.App. 301. 

62. U.S.—Central Hanover Bank & 
Trust Co. v. Setlow, 58 F.(2d) 324. 

Ala.—Corona Coal & Iron Co. v. 
Spann, 87 So. 827, 205 Ala. 206; Doul- 
lut v. Hoffman, 86 So. 73, 204 Ala. 33; 
Pritchard v. Fowler, 55 So. 147, 171 
Ala. 662. 

Cal.—Robinson v. McKnight, 284 P. 
1056, 103 Cal.App. 718; Brandes v. 
Rucker-Fuller Desk Co., 282 P. 1009, 
102 Cal.App. 221. 

Fla.—Atlantic Coast Line R. 
Watkins, 121 So. 95, 97 Fla. 350. 

Ga.—Jones v. Schacter, 114 S.E. 59, 
29 Ga.App. 132. 

Idaho.—Cluer v. Leahy, 256 P. 760, 
761, 44 Idaho 320 [quot Cyc]. 

Til.— Presley v. Kinlock-Blooming- 
ton Telephone Co., 158 Ill.App. 220; 
Ordway v. Buckingham, 152 Iil.App. 
45. See A. Anderson Decorating Co. 
v. Gross, 210 I1l.App. 97. 

Ky.—Kentucky Cent. R. Co. v. 
Lebus, 14 Bush 518. 

La.—McKee v. Godwin, 101 So. 120, 
156 La. 725; Busby v. First Christian 
Church, 95 So. 869, 153 La. 377; Rid- 
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ty is entitled to introduce evidence to -rebut that 
of his adversary,°? and for this purpose any com- 


petent evidence to explain, repel, counteract, or dis- 


Kither par- 
dell v. Rice, 54 So. 785, 128 La. 241; 
Pratt v. McCoy, 52 So. 151, 125 La. 
1040; Blades v. Zinsel, 123 So. 405, 11 
La.App. 244. ° 

N.J.—Heine v. Acme Theater Co., 
136: 4A.) 671, 15 ON. J. Mise? 
A. 920, 104 N.J.Law 171]. 

N.Y.—Wallis v. Randall, 81 N.Y. 
64> Laff 16 Hun $33]: Lipschitz v. 
Kleinman, 207 .NcayY.S. 679, 212 App. 
Div:~8395  Pearson*’y. Hhrich, 133-Ni¥. 
S. 2738, 148 App.Div. 680; Hoffman v. 
Brooklyn, Q. C. & S. R. Co., 1388 N.Y. 
S- 577, 78 Mise. 507; Patines, v. Rosen- 
baum, 137 N.Y.S. 85 


Okl.— Taner ed v. Holuby, 254 SPHe Ua, 
124 Okl. 97. 

Pa.—Stone vy. Delaware, L. & W. R. 
Co., 101 A. 813, 257 Pa. 456; Shoemak- 


ane Adams Express Co., 51 Pa.Super. 

R.I.—Souza v. United Electric Rys. 
Co., 143 A. 780, 49 R.I. 430. 

Si C.—Rowell v. Adams, 65 S.E. 207; 
Ges ISHOe lee! 

S.D.—Newton v. McGee, 140 N.W. 
AOL ol Se, sekor 

Tex.—American Automobile Ins. Co. 
v. Struwe, (Civ.App.) 218 S.W. 534. 

Utah.—Mulliner v. MecCornick & Co., 
Bankers) 52572 Ro 658) 69 Utah. Soue 
Moore v. Utah Idaho Cent. R. Co., 174 
PSs, 02 Utahes.(3. 

Vt.—Severance v. 
97 Vt. 33; Usher vr 
741, 86 Vt. 523; 
AO Oe iON Watenioe 

Va.—D.S. Cook & Son Mining Co. v. 
Thompson, 66 S.E. 79, 110 Va. 369. 

Wash.—Haskell v. Carlisle Packing 
Co., 177 P. 780, 105 Wash. 368. 

[a] Rule applied.—(1) A defend- 
ant could not, by refusing to partici- 
pate further in the trial after the 
close of its evidence, deprive plaintiff 
of the right to offer evidence in re- 


Gage, 121 A. 753, 
Severance, 86 A. 
Green v. Dodge, 64 A. 


buttal. Hoffman v. Brooklyn, Q. C. 
&oS i eRe Coy, 138 GNeYES 5 Uno Lise: 
507. (2) Where, on an issue as to 


the sanity of a grantor, a witness tes- 
tified to seeing the grantor on a cer- 
tain occasion and to illustrate the 
grantor’s sanity, stated that he would 
call defendant and knew her, it was 
error to refuse to permit defendant to 
contradict such evidence in rebuttal. 
Pritchard v. Fowler, 55 So. 147, 171 
Ala. 662. (3) Proof admitted de bene 
esse may be rebutted. Ryder v. Board 
of Health of Lexington, 173 N.E. 580, 
273 Mass. 177. 

[b] Where evidence is ruled to be 
in reply but afterward ruled to be 
new matter, the other party is prop- 


erly allowed to introduce rebutting 
evidence. Woody v. Dean, 24 S.C. 
499. 

[c] Interrogatories by court.— 


Where the court by interrogating a 
witness draws out a new fact tend- 
ing against the party, it is bound to 
hear testimony in reply. Shepard v. 
Potter, 4 Hill (N.Y.) 202. 

63. U.S.—HEquitable Life Assur. 
Soc. of U. S. v. Stinnett, 13 F.(2d) 820; 
Texas & P. Ry. Co. v. Rosborough, 
209 BF. 205, 126 1 C.C.A. 1299 Pati, 35°S.Ct. 
117, 235 U.Si429, 59 Ih.Bd. 2:99]; Lib- 
erty Bell Gold Mining Co. v. -‘Smug- 
gler-Union Mining Co., 203 F. 795, 122 
C.C.A. 113; Mammoth Mining Co. v. 
Thomas 200 V Ee 297 lsl 9) aC. Caan hel) 


Security Mut. Life Ens Co, 
Kleutsch, 169 F. 104, 95 C.C.A. 432: 
Stanley v. Beckham, 153 F. 152, 82 
CrGr A304: 

Ala.—Sovereign Camp, W. O. W., 
v. Gunn, 140 So. 410, 224 Ala. 444; 


Louisville & N. R. Co. v. Parker, 138 
So. 231, 223 Ala. 626 [cert dism 53 Ss. 
Ct. 94]; Morgan Hill Paving Co. v. 
Fonville, 180 So. 807, 222 Ala. 120; 
Southern Ry. Co. v. Bailey, 125 So. 
403, 220 Ala, 385; Wright vii J... AU 
Richards & Co., 108 So. 610, 214 Ala. 


prove the adversary’s 
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proof is admissible,** although 


678; Aiken v. McMillan, 106 So. 150, 
213 Ala. 494; Standard Oil Co. v. Car- 
ter, 98 So. 575,210 Ala. 572;. Street_y. 
Browning, 98 So. 203, 210 Ala. 331 
Louisville & N. R. Co. v. Dumas, 96 
So. 243, 209 Ala. 324; Hilburn v. Mc- 
Kinney, 96 So. 61, 209 Ala. 229; Ala- 
bama Water Co. v. Barnes, 82 So. 115, 
203) Alay 0 LsepS ty Tomisec) Sa ebls Evy. 
Co. v. Trice, 80 So. 434, 202 Ala. 352; 
Huntsville Knitting Mills Co. v. But- 
ner, 69 So. 960, 194 Ala. 317; Louis- 
ville & N. R. Co. v. Grimes, 63 So. 554, 
184 Ala. 413; Stodenmeyer v. Hart, 46 
So. 488, 155 Ala. 243; Cooke v. Loper, 
44 So. 78, 15t Ala. 546; Birmingham 
R., ete., Co. v. Mullen, 35 So. 701, 138 
Ala. 614; Miller-Brent Lumber Co. v. 
Ross, 102 So. 792, 20 Ala.App. 402 
[eert den 102 So. 798, 212 Ala. 415]; 
Spearman v. McCrary, 58 So. 927, 4 
Ala.App. 473 [cert den 58 So. 1038, 
177 Ala. 672].- 

Ark.—Dyke Bros. v. Stokes, 272 S. 
W. 668, 168 Ark. 948; St. Louis, I. M. 
& S. R. Co. v.. OSborne, 129 S.W. 537, 
95 Ark. 310. 

Cal.—Conlin v. Osborn, 120 P. 
161 Cal. 659; Wyatt v. Pacifie Elec- 
tric’ RytCo., 103, Py 892) 156 Cal anor 
Hoeft v. Hotchkiss, 194 P. 509, 49 Cal. 
App. 773; James v. Oakland Trac- 
tion Co., 103 P. 1082, 10 Cal.App. 785. 

Colo.—Ryan Gulch Reservoir Co. v. 
Swartz, 263 P. 728, 83 Colo. 225; Den- 
ver City Tramway Co. v. Hills, 116 P. 
125, 50 Colo. 328, 36 L.R.A.N.S. 213. 

Conn.—Lionetti v. Coppola,,161 A. 
797, 115 Conn. 499; Ezzo v. Geremiah, 
142 A. 461, 107 Conn. 670. 

D.C.—Berry v. Littlefield, Alvord & 
Co: 547 App wD.G. 195,)296 BF. 285s. Care 
son v. Jackson, 52 App.D.C. 51, 281 EF. 
411. 

Fla.—Metropolitan Life Ins. Co. y. 
Main, 107 So. 440, 90 Fla. 1. 


wae 
(ood, 


Ga.—Loe v. Brown, 116 S.E. 309, 155 
Ga. 24; Williams v. Raper, 78 S.E. 
2b8, L389 Ga. Sie.) Jones sve bunston, 


102. S.B. 541, 26 Ga.App. 92. 

Idaho.—Cluer v. Leahy, 256 P. 760, 
44 Idaho 320. 

Ill.—Pittsburgh, C., C. & St. lL. Ry. 
Co. v. Gage, 121 N.E. 582, 286 Ill. 213; 
Pronskevitch v. Chicago, ete., R. Co., 
83 N.E. 545, 232 Ill. 136; William 
Grace Co. v. Larson, 81 N.E. 44, 227 
Til. 101; Chicago v. Johnson, 98 Ill. 
618;. Eimer v. Miller; 255 I11.App. 
465; Kenna v. Calumet, H. & S. EB. R. 
Co., 206 Ill.App. 17 [aff 120 N.E. 259]; 
Presley v. Kinlock-Bloomington Tele- 


phone Co., 158 Ill.App. 220. See Fes- 
senden v. Travelers’ Ins. Co., 205 
Ill.App. 108. : 


Ind.—Vaughn y. Smith, 96 N.B. 594, 
177 Ind. 111, Ann.Cas.1914C 1092; Mil- 
ler v. Preble, 42 N.H. 220, 142 Ind. 632; 
Terre Haute, I. & E. Traction Co. v. 
Hickey, 124 N.B. 412, 72 Ind.App. 423; 
Bragg v. Eagan, 98 N.E. 835, 51 Ind. 
MADD. "513835 <Ohicago, “ete, IRS\ Covey. 
Grimm, 57 N.E. 640, 25 Ind.App. 494; 
Hammond, ete., Electric Ri 1Co. Tv, 
Spyzehalski, 46 N.E. 47, 17 Ind. App. 7. 

Iowa.—Schevers v. American Ry. 
Express Co., 192 N.W. 255, 195 Towa 
423; Cawley v. People’s Gas & Blec- 
tric Co., 187 N.W. 591, 193 Iowa 536; 
Shippley v. Gremmels, 185 N.W. 922, 
192 Iowa 801; Korab v. Chicago, R. I. 
& P. Ry. Co., 146 N.W. 765, 165 Iowa 
1,:Ann.Cas.1916E 637; Reeves & Co. 
v. Younglove, 145 N.W. 502, 164 Iowa 
151; Lang v. Lang, 135 N.W. 604, 157 
Iowa 300 [reh overr 139 N.W. 567]; 
Holmes v. Rivers, 124 N.W. 801, 145 


Iowa 702; Tathwell v. Cedar Rapids, 
86 N.W. 291, 114 Iowa 180. 
Kan.—Eames v. Clark, 177 P. 540, 
104 Kan. 65. 
Ky.—Blackburn vy. Cornette, 295 S. 
W. 1046, 220 Ky. 758; -Eversole v. 


Chandler, 289 S.W. 215, 217 -Ky. 148; 
Reserve Loan Life Ins. Co. v. Boreing, 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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it tends to support his ease in chief.*+4 
that it was not then introduced does not make it 
discretionary with the trial court subsequently to 
It has been held that when the char- 
acter of evidence, whether it be rebutting or not, 
depends upon the effect which the jury may give to 
evidence which was introduced to rebut, it is not 
error to admit it, although its tendency as rebutting 


exclude it.°° 


163 S.W. 1085, 157 Ky. 730; Louis- 
wille & N. R. Coz v. Irby, 132-S.W. 393, 
141 Ky. 145 [mod 134 S.W. 130, 152 
Key: 278); Louisville: R.. Go. Vv. Gaar, 
(iy.) 112 S.W. 1130; Mussellam v. 
Cincinnati, ete., R. Co., 104 S.W. 337, 
126 Ky. 500, 31 Ky.L. 908; South Cov- 
ington, etc.-R. Co. v. Pelzer, 39°.S.wWw. 
496, 115 Ky. 883, 19 Ky.L. 88. 

Me.—Fitzmaurice v. McGinn, 162 A. 
701; Brown v. Anderson, 119 A. 389, 
122 Me. 554. 

Mad.—City of Hagerstown v. Crowl, 
97 A. 544, 128 Md. 556; McCarthy v. 
Clarke, 81 A. 12, 115 Md. 454; Marine 
Bank of Crisfield v. Stirling, 80 A. 736, 
115 Md. 90; Wellersburg, etc., Plank 
Road Co. v. Bruce, 6 Md. 457. 

Mich.—Gorgol v. Michigan Cent. R. 
Cov mete NaWiee DO, L206 ) vlichy 16465, 
Michaels v. Pinten, 175 N.W. 465, 
208 Mich. 455; Main v. Grand Rap- 
fds). Grete Me Ry Cot aia Ne We 
157, 207 Mich. 473; Gilchrist v. Mys- 
tic Workers of the World, 163 N.W. 
10, 196 Mich. 247; Johnson v. Fidelity 
& Casualty Co. of New York, 151 N. 
W. 593, 184 Mich. 406, L.R.A.1916A 
475, Close vi’ Ann- Arbor ‘R: Co.,) 135 
N.W. 346, 169 Mich. 392; Wineman v. 


Grummond, 51 N.W. 509, 90 Mich. 
280; Chase v. Lee, 26 N.W. 483, 59 
Mich. 237. 

Miss.—Mosely v. Jamison, 5 So. 


524, 66 Miss. 52. 

Mo.—Rose vy. St. Louis-San Fran- 
cisco “Ry. Co:, .289 S.W. 913;, 315 ‘Mo. 
1181; Hite v. St. Joseph & G. I. Ry. 
Co., 225 S.W. 916; Seibel-Suessdorf 
Copper & Iron Mfg. Co. v. Manufac- 
turers’ Ry. Co., 130 S.W. 288, 230 Mo. 
59; Dean v. Wabash R. Co., 129 S.W. 
953, 229 Mo. 425; Burk v. Pence, 104 
S.W. 28, 206 Mo. 315; Petersen Oven 
. v. Cap Sheaf Bread Co., (App.) 
21 S.W.(2d) 219; Burgess v. Garvin, 
272 S.W. 108, 219 Mo.App. 162; Kram- 
er vy. Britt Printing & Publishing Co., 
(App.) 263 S.W. 866; Parris v. Deer- 
ing Southwestern Ry. Co., (App.) 227 
S.W. 1071; Brim v. Alexander, (App.) 
186 S.W. 544; Steddings v. Dobbins, 
171 S.W. 979, 185 Mo.App. 43; Well- 
man v. United Rys. Co. of St. Louis, 


167 S.W. 655, 183 Mo.App. 642; Kal- 
ver v. Metropolitan St. Ry. Co., 148 
S.W. 130, 166 Mo.App. 198; Holland 


v. Metropolitan St. Ry. Co., 137 S.W. 
995, 157 Mo.App. 476. 

Mont.—Baldwin vy. LISe Te. 
750, 58 Mont. 495. 

Neb.—Metcalfe v. Chicago, R. I. & 
P. Ry. Co., 172 N.W. 246, 103 Neb. 431; 
Campion v. Lattimer, 97 N.W. 290, 70 
Neb. 245. 


Silver, 


N.M.—Henderson y. Dreyfus, 191 
P. 442, 26 N.M. 541. 

N.Y.—McAleenan v. Massachusetts 
Bonding & Insurance Co., 232 N.Y. 
199, 133 N.E. 444; Lord & Taylor, 
Ine. v. Yale & Towne Mfg. Co., 129 
INE Bn O46 2 oO N.Y. ple;,, People) sv. 


Beach, 87 N.Y. 508; Ouderkirk v. Bos- 
ton & M. R. R.,, 253 N.Y.S. 805, 233 
App.Div. 508; Atlantic Communica- 
tion Co. v. Zimmermann, 170 N.Y.S. 
275, 182 App.Div. 862 [withdrawal of 
appeal gr 126 N.E. 899, 227 N.Y. 631]; 
O’Dell v. McGrath, 47 N.Y.S. 601, 21 
App.Div. 252; Shaw v. Wagner, 162 
N.Y.S. 908; Springer v. Stevens, 149 
N.Y.S. 905. 

Ohio.—N. W. Graham & Co. v. W. H. 
Davis & Co., 62 Am.D. 285, 4 OhioSt. 
362; Community Traction Co. v. 
sendtke, 167 N.E. 701, 32 OhioApp. 
207. 

Okl.—Tancred v. Holuby, 254 P. 75, 
124 Okl. 97; Talliaferro v. Atchison, 
TIS aH. hea OO LOE. 095. GL Ok 


TRIAL 


The fact 


missible 


Or.—Bade v. Hibberd, 93 P. 364, 50 
Ore tS01. 

Pa.—Wilson vy. Consolidated Dress- 
ed Beef Co., 145 A. 81, 295 Pa. 168; 
Kunzman v. Pittsburg Rys. Co., 79 
A. 635, 2380 Pa. 364; American Car, 
ete., Co. v. Alexandria Water Co., 67 
A. 861, 218 Pa. 542. 

R.I.—Souza v. United Electric Rys. 
Co., 148 A. 780, 49 R.I. 430. j 

S.C.—Martin v. Western Union Tel. 
Cos n62 aS. 883,78 Ssel 4395 

S.D.—Smith v. Mutual Cash Guar- 
mises RVs COs LSI NAWie Oo 4) oa) Ses 

Tex.—Bounds v. Little, 15 S.W. 225, 
49) ‘Rex. 128 Ayers! ve Harris, 9135S: 
W. 768, 77 Tex. 108; Hunt v. Turner, 
60 Am.D. 167, 9 Tex. 385; Texas Pipe- 
line Co. v. Ennis, (Civ.App.) 44 S.W. 
(2a) 778; Casstevens v. Texas & P. 
Ry. Co., (Civ.App.) 28 S.W.(2d) 288 
[rev 32 S.W.(2d) 637, 119 Tex. 456, 73 
PROBES tO Ke nvUbiy MON Yoadatsyy Uh. Mawes MOLop 
v. Dunman, (Civ.App.) 15 S.W.(2da) 
1053 [aff (Commn.App.) 27 S.W.(2d) 
116, 72 A.L.R. 90]; American Central 
Ins. Co. of St. Louis, Mo. v. Borsch- 
ow, (Civ.App.) 5 S.W.(2d) 829;. St. 
Louis, B. & M. Voartt COw wen one ht 
(Civ.App.) 295 S.W. 945; Alsabrook 
v. Bishop, (Civ.App.) 295 S.W. 646; 
Musey v. Charles BE. Hires Co., (Civ. 
App.) 276 S.W. 737; Booth v. Cros- 
by, (Civ.App.) 248 S.W. 417; Frost 
v. Thomas, (Civ.App.) 238 S.W. 305; 
Dove v. Coleman, (Civ.App.) 234 S.W. 
917; Lewis v. Harrison, (Civ.App.) 
229 S.W. 691; Caffarelli Bros. v. Bell, 
(Civ.App.) 190 S.W. 223; Houston & 
LM Cre RY COA View Hh OX" (G@livVeAp Da) aati a0 
S.W. 922 [rev on other grounds 166 
S.W. 698, 106 Tex. 317]; Holt & Smith 
v. Texas Moline Plow Co., (Civ.App.) 
150 S.W...2153<Martin,v.. Taylor, (Civ. 
App.) 141 S.W. 1009; Missouri, K. & 
TT. Ryn, Co. , of) Texas Vv. Dalton, 120 
S.W. 240, 56 Tex.Civ.App. 82; Hous- 
LON NCtG, win.) COs, Cheathampalks oS. 
W. 777, 52 Tex.Civ.App. 1; St. Louis 
Southwestern R. Co. v. Garber, (Tex. 
Civ.App.) 108 S.W. 742; Meyer Bros. 
Drug Co. v. Madden, 99 S.W. 7238, 45 
Tex.Civ.App. 74. 

Utah.—Workman y. Henrie, 266 P. 
1033, 71 Utah 400, 58 A.L.R. 1346. 

Vt.—Sharby v. Town of Fletcher, 
127 A. 300, 98 Vt. 273; Williams Mfg. 
Co. v. Insurance Co. of North Ameri- 
ca, 106 A. 657, 93 Vt. 161; Betterly v. 
Brattleboro Street Ry. Co., 101 A. 
441, 91 Vt. 500; Picknell v. Fulton, 94 
A. 104, 89 Vt. 51; Frederick v. Morse, 
92 A. 16, 88 Vt. 126; Wilkins v. Brock, 
70 A. 572, 81 Vt. 332; Willard v. Nor- 
cross, 69 A. 942, 81 Vt. 293; Morgan 
v. Hendricks, 67 A. 702, 80 Vt. 284; 
Baker v. Sherman, 46 A. 57, 71 Vt. 
439; Perry v. Vermont Farm Mach. 
Coy OWA eTS Uy On eVitem 20.6. 

Va.—Carter Coal Co. v. Bates, 105 
S.B. 76, 126 Va. 586; Southern Hx- 
press Co. v. Jacobs, 63 S.E. 17, 109 Va. 
2%; Atlantic, ete, R.. Co. .v. Rieger, 
28 S.E: 590, 95 Va. 418; Brooks v. 
Wilcox, 11 Gratt. (52 Va.) 411. 


Wash.—Gardner v. Spalt, 149 P. 
647, 86 Wash. 146; Rowe v. Whatcom 
County. Ri.cete.,. Cox St Pi 921, <44 
Wash. 658. 


W.Va.—Weaver v. Wheeling Trac- 
tion, Co,, 114 S.BL 13191 W.Va. 528. 

Wis.—Monture vy. Regling, 122 N. 
W. 1129, 140 Wis. 407. 

Wyo.—First Nat. Bank v. Ford, 216 
P. 691, 30 Wyo. 110, 31 A.L.R.“1441. 

Eng.—Whittingham v. Bloxham, 4 
ase P. 597, 19 E.C.L. 667, 172 Reprint 
841. 

Ont.—Robinson vy. Réynolds, 23 U. 
COB b60: 


64. U.S.—Paterson Brewing & 
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evidence is doubtful;*® but the evidence to be ad- 
must be material.°* 
is, generally speaking, reeeivable only where new 
matter has been developed by the evidence of one 
of the parties®* and is generally limited to a reply 
to new points.®® 
ination may be rebutted.?° It is not competent for 
a party to go into a collateral matter on cross-ex- 


Rebuttal testimony 


Matters adduced by ecross-exam- 


Malting Co. v. Mesh & Co., 278 F. 615; 
Stirneman v. Smith, 100 F. 600, 40 
C.C.A. 581; Manhattan L. Ins. Co. v. 
O’Neil, 90 F. 463, 33 C.C.A. 607 [aff 
99) Bt 8930) 40 C. CAR Tb4T. 
Ala.—Wright v. J. A. Richards & 
Co., 108 So. 610, 214 Ala. 678. 
Cal.—Baillargeon v. Myers, 182 P. 
37, 180 Cal. 504; Hardy v. Sexton, 5 
P. 162, 66 Cal. xviii; Bailey v. Mosh- 
ier, 169 P. 913, 35 Cal. App. 345. 
Idaho.—Cluer v. Leahy, 256 P. 760, 
761, 44 Idaho 320 [quot Cye]. 
Ill.—Lane v. Butler, 225 I11.App. 


Qe 
Ind.—Stalker yv. Breeze, 114 N.E. 
968, 186 Ind. 221; Pittsburgh, etc., 
Ree v. Kitley, 20 N.E. 727, 118 Ind. 
L525 


Iowa.—Lawson  v.: Campbell, 4 
Greene 413; Davidson v. Overhulser, 
3 Greene 196. ¥ 

Ky.—Louisville & N. Pe Co. v.° Set- 
ser’s Adm’r, 147 S.W. 956, 149 “Keys 
162; Andrews v. Hayden, il S.W. 
428, 88 Ky. 455, 10 Ky.L. 1049. 

N N.E. 

Losee v. Mathews, 


38 


-Y.—Ankersmit v. Tuch, 20 
SLO Adan NOY an ts 
61 N.Y. 627 mem. 

Pa.—Cutbush v. Gilbert, 4 Serg. & 
Ris55 1s 

Tex.—Gulf, etc., R. Co. v. Holliday, 
65 Tex. 512. 

Wis.—Waterman vy. Chicago, etc., 
R. Co., 52 N.W. 247, 1136, 82 Wis. 613. 

65. Ankersmit v. Tuch, 20 N.E. 
OLS AINE Ye bil 

66. Wright v. J. A. Richards & 
Co., 108 So. 610, 214 Ala. 678; Hol- 
lister v. Brown, 19 Mich. 163; Robin- 
son v. Haley, 42 N.B. 657. 

67. Prestbye v. Kliphardt, 231 P. 
137-113 Or~ 59. 

68. Pontecorvo v. Clark, 272. P. 
591, 95 Cal.App. 162; Martin v.. Ad= 
ams, 12 Pa.Dist.&Co. 454. 

69. D!C.—Robinson vy. 
App.D.C. 132. 

Ga.—Walker v. Walker, 14 Ga. 242. 

La.—Longino v. Shreveport Trac- 
tion Co., 45 So. 732, 120 Lax 803. 

Md.—-Brown y. Ward, 53 Md. 376, 36 
Bannon vy. Warfield, 42 


Parker, il 


Co., 4 OhioSt. 362, 62 Am.D. 285. 
R.I.—Souza v. United Electric Rys. 


Co., 143 A. 780, 49 R.I. 430. 
a errr v. McKenzie, 36 S.C. 
“Tex.—Wwade v. Galveston, ete, R. 


Co., (Civ.App.) 110 S.W. 84. 

Vt.—Watkins v. Rist, 35 A. 431, 68 
Vt. 486. J 

[a] What is new matter illus- 
trated.—(1) In a personal injury 
case, defendant’s testimony tending 
to show that plaintiff died of disease 
and not injuries is new matter that 
may be rebutted. Guenther v. Met- 
ropolitan, Ru, Co.; (23 AppsD:Gy esos: 
(2) In a Suit on a promissory note 
by several plaintiffs suing as. co- 
partners, in which the issue is as to 
the existence of the partnership, the 
sworn statements of plaintiffs in oth- 
er suits denying the existence of the 
partnership, offered by defendant aft- 
er plaintiffs have closed their case, 
constitute new matter which plain- 
tiffs are entitled to rebut. Robinson 
Vevearkerny 1 1 eAppibie, 132. 

70. U.S.—Lord & Spencer y. M. 
N. Stout Co., 33 F.(2d) 60. 

Ill.—Gifford-Wood Co. v. Western 
Fuel Co., 209. U1LApp.. 357. 

Mass.—Cobb, Bates & Yerxa Co. v. 
Hills, 94 N.E. 265, 208 Mass. 270. 

Mo.—Leahy y. Lemp, (App.) 214 
S.W. 228. 

Tex.—City of Ft. Worth v. Lopp, 
(Civ.App.) 134 S.W. 824. 
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amination and afterward rebut the testimony so 
called out,7! or to introduce evidence to rebut mat- 
ters which are not proved but merely attempted to 
be proved,*? or on which no evidence has been of- 
fered,‘* or prove matters not in issue,‘* or collat- 
eral to the issues,?® or matters admitted by the 
other party,7® or to introduce testimony which is 
not in rebuttal of, and does not tend to dispute, 
the adverse party’s evidence.** New matter, to 
which the adverse party is denied the right to in- 
troduce evidence, is inadmissible on rebuttal.78 Kvy- 
idence given on cross-examination need not be given 
again on rebuttal.7® 

After rebuttal evidence was introduced in chief.*° 
One may, if allowed in the discretion of the court, 
introduce rebuttal evidence on his case in chief.*! 
However, if this is done, the party is not entitled 
as a matter of right to introduce further evidence 
to the same point in rebuttal of his adversaries’ 
case.82 Having elected to rebut it in advance, he 
should put in all his evidence upon that point then.** 
Hence, the court in its discretion may properly re- 
fuse to admit further evidence to the same point 
in rebuttal,8+ and ordinarily it should do so.°° 


71. Cal.—Buckley v. Silverberg, 45 


TRIAL 


S.D.—Hanson v. Fiesler, 207 N.W. 


[§ 176 
Where plaintiff attempted to anticipate defenses, 
but failed to cover all matters, rebuttal evidence 
should be allowed.8* The fact that plaintiff, in 
support of his case in chief, has incidentally given 
some evidence on a counterclaim does not affect his 
right to reply to defendant’s case on the counter- 
claim.** 

Impeaching evidence. Evidence which merely im- 
peaches a witness has been held not admissible as 
rebuttal,®* although the rebuttal has been held the 
proper stage to impeach a witness;*® but impeach- 
ment, to be competent in rebuttal, must, it is said, 
be more than a mere contradiction of the evidence.®° 

Cumulative evidence.®! Although the court may, 
in its diseretion, allow it,®? evidence in rebuttal 
which is merely cumulative to that offered in chief 
is not generally admissible,®* and witnesses should 
not be. permitted to reiterate their testimony under 
the guise of rebuttal;°4 but a witness may, during 
the course of rebuttal, correct his testimony given 
during proof of the case in chief.®® 

Incompetent or improper evidence. While it has 
been held that incompetent or immaterial evidence 
introduced by the adverse party may be rebutted,?® 


Md.—State v. Emerson & Morgan 


P. 804, 113 Cal. 673. 

Ind.—Sanger v. Bacon, 101 N.E. 
1001, 180 Ind. 322. 

Ma.—Sloan v. Edwards, 61 Md. 89; 
Goodhand v. Benton, 6 Gill & J. 481. 

Pa.—Kane vy. Philade!phia Rapid 
Transit Co., 93 A. 1001, 248 Pa. 160; 
Buck v. City of McKeesport, 75 A. 
840, 227 Pa. 10. 

Ont.—Hamilton Bank y. Isaacs, 16 
Ont. 450; McCulloch v. Gore Dist., 
etc., Ins. Co., 34 U.C.Q.B. 384; Beemer 
Va Werrey2s 0.C.Q. Bo 557, 

[a] lustration.—A witness can- 
not be cross-examined upon irrele- 
vant matter, impertinent to the is- 
sues in the cause, for the purpose of 
impeaching him; and when such im- 
material evidence has been brought 
out, it will not authorize the intro- 
duction of contradictory proof for 
such purposes merely. Goodhand v. 
Benton, 6 Gill&J. (Md.) 481. 

72. Chicago, ete., R. Co. v. Ryan, 
57 Ill.App. 612. 

73. Brodsky v. Brodsky, 215 N.W. 
181, 172 Minn. 250; Rea v. Alfalfa 
Products Co., 161 P. 708, 53 Mont. 90; 
Goldberg v. Berman, 82 A. 288, 33 R. 


I. 488; Davis v. Randall, 81 A. 250, 
SS) Wary ais 
74 Marshall v. Partyka, 120 A. 


507, 98 Conn. 778; Boles v. Henney, 
32 Ill. 130; Friedell v. Blakely Print- 
ing Co., 203 N.W. 974, 163 Minn. 226. 
75. Stanton v. Lanp, 77 A. 672, 113 
Md. 324; Berg v. Chieago, M. & St. 
ge Co., 131 N.W. 902, 146 Wis. 
76. Caldwell v. Richards, 
127. 91 Cal.App. 428. 
77. Ala.—Pettus v. Louisville & 
N. R. Co., 106 So. 807, 214 Ala. 187. 
Cal.—Hanton y. Pacific Electric 
Ey wears Ol. 17S Cal” 6165" Tr re 
weno Histate, 171 9s 686, 127 Cal. 
Ill.—Patterson vy. Patterson, 95 N. 
1p 0) Rs Cont Ba Uses 38 


267 P. 


Ind.—Cline v. Rodabaugh, (App.) 
oer NEG. (6; 
Ky.—Louisville & N. R. Co v 


Gardner’s Adm’r, 131 S.W. 787, 140 


Reyer t 126 

La.—Abshire v. Lege, 62 So. 667, 
133 La. 254. 

Me.—Emery v. Fisher, 145 A. 747, 
428 Me. 124; Ladd v. Merrill, 111 A. 
428, 119 Me. 3877. 

Mass.—Bartlett v. City of Medford, 


147. N.E. 739, 252 Mass. 311; John- 
son v. City of Lowell, 134 N.E. 627. 
240 Mass. 546. 

Pa.—Coleman vy. Weimer, 86 Pa.Su- 
per. 303. 


449, 49 S.D. 442. 

Tex.—Rho@des vy. Meloy, (Civ.App.) 
289 S.W. 159. 

Wash.—Finn vy. City of Bremerton, 
203 Pio TL ea S* WV aAShin to Os LL OORLTEG: 
Timber Co. v. Danaher Lumber Co., 
I), ey Mico aA inne cy na se Bele 

78. Herrman v. Combs, 85 A. 1044, 
119 Md. 41. 

79. Gunn v. McCabe, 139 A. 916, 
AGM. oboe 

&@. Cumulative evidence see infra 
text and notes 92-95. 

81. See supra § 174. 

82. Holbrook v. McBride, 
(Mass.) 215; 
(Mass.) 282. 

83. Casey v. Le Roy, 38 Cal. 697. 

84 Casey v. Le Roy, supra; Puu- 
tio v. Roman, 245 P. 523, 526, 76 Mont. 
105 [cit Cye];) Muntz v. Cottage Hill 
Land 'Go., 72° A.-247,°222 Pa. 621. 

85. Williams v. Dewitt, 12 Ind. 
309;° York v. Pease, 2 Gray (Mass.) 
282; Prestbye v. Kliphardt, 231°P. 
187, 113° Or, 59: 

86. Puutio v. Roman, 245 P. 523, 
76 Mont. 105. 

Ai Hartney v. Boulton, 7 Sask.L. 


88. Archer v. Gage, 270 P. 521, 126 


Or, 532. 
89. Creer v. Active Automobile 


Exxch., 121 A. 888, 99 Conn. 266. 


4 Gray 
York vy. Pease, 2 Gray 


90. Light  v. Toledo,’ St. L. & W. 
R: Co., 208- Fs 158. 
91. After rebuttal evidence intro- 


duced in chief see supra text and 
notes 81-87. 

92, New Jersey Zine Co. v. Ameri- 
can Zinc, Lead & Smelting Co., 284 F. 
305 [aff 276 F. 733]; Chicago Great 
Western R. Co. vy. Price, 97°F. 428, 38 
C.C.A. 239; Goethe v. Browning, 143 
S:ES 3625) 146 Siei7: | Harrell vy. Co- 
lumbia Electric St. Ry., Light & Pow- 
Cr Cop S a: Bibi9, Son SiG Or7. 

93. Ala.—Jones v. Journey, 56 So. 
850, 2 Ala.App. 488. 

Cal.—Scheerer v. Deming, 97 P. 

55, 154 Cal..138; Pontecorvo v. Clark, 
72 P, 591,96 Cal. App. 162. 

Ill—Falvai v. Calumet & South 
Chicago Ry. Co., 177 Ill.App. 125. See 
Abt v. Chicago Rys. Co.; 207 Ill.App. 


314; Hitz v. Illinois Cent. R. Co., 183 
Tll.App. 558, 
Ky.—Wright v. Elkhorn Consolida- 


tion Coal & Coke Co., 206 S.W. 634, 
182 Ky. 423. 


La.—Heard vy. Monroe Sand & 
Pash Co., 121 So. 642, 9 La.App. 


Me.—Sweeney v. Cumberland Coun- 
ty ge ee & Light Co., 96 A. 385> 114 
Sn NOs 


Coal Co., 133 A. 601, 150 Md. 429. 

Mass.—Poole v. Boston & M. R. R., 
102 N.E. 918, 216 Mass. 12. 

Minn.—Woodham v. Fargo & M. St. 
Ry. Co, 130) NIW, -23;7114> Minn. 163 
Minnesota) & Dakota Cattle Co. v. 
Chicago & N. W. Ry. Co., 122 N.W. 
493, 108 Minn. 470. 

Mo.—Seibel-Suessdorf Copper. & 
Iron Mfg. Co. v. Manufacturers’ Ry. 
Co., 130 S.W. 288, 230 Mo. 59. 

é Te anelene vy. Gleicher, 172 N.Y. 

. 200. 

Ohio.—Weinberg v. Hartzell, 153 N. 
E. 106, 21 OhioApp. 93. 

Pa.—Schuck v. West Side Belt R. 
Co., 128 A. 832, 283 Pa. 152; Muntz v. 
Cottage Hill Land Co., 72 A. 247, 222 
Pa: 621, 

Utah.—Musgrave  v. Studebaker 
Bros. Co. of Utah, 160 P. 117, 48 Utah 


410. 
Wash.—Kimble v. Stackpole, 110 
Pie ae 60 Wash. 35, 35 L.R.A.N.S. 
[al] Tllustration.—Where, in an 


action against a carrier for delay in 
transportation, plaintiff introduced 
evidence that thirty hours was a rea- 
sonable time for the trip, but did not 
show that any train had ever made 
the run in that time, and a witness 
for the carrier testified that he had 
never known the distance to be cov- 
ered in that time, it was proper to re- 
fuse to allow plaintiff to show in re- 
buttal, that particular shipments of 
cattle under similar circumstances 
had been made within thirty hours. 
Minnesota & Dakota Cattle Co. v. Chi- 
cago & N. W. Ry. Co., 122 N.W. 498, 
108 Minn. 470. 
94. Ala.—Williams v. Alabama 
reel & Iron Co., 102 So. 136, 212 Ala. 
Cal.—Pontecorvo v. Clark, 272 P. 
591, 95 Cal.App! 162. 
Fla.—Coker v. Hayes, 16 Fla. 368. 
Ga.—Cowart Co. v. Sheffield, 89 S. 
EK. 1101, 18 Ga.App. 512. 
Or.—Rayburn v. Day, 268 P. 1002, 
126) Or 135, (09) Anu. L062. 
Pa.—Knights of Pythias v. Lead- 
better, 2 Pa.Super. 461. 
Va.—Wilson v. Wooldridge, 86 S.E. 
872, 118 Va. 209. ; 
95. Omaha-Beverage Co. v. Temp 
pee Cot, “Lt NSW. 704, 185) Tawa. 


96. Flesch v. Schlue, 191 N.W. 63, 
194 Iowa 1200; Jones v. Werthan 
Baz Co:,, Cfo.) 254° SIWe 42" State 


Bank of Commerce of Clayton v. 
Western Union Telegraph Co., 142 P. 
L5G, Cul) IN. 21 i Am ods Are: 
Boyd w. Grove, 173 Pi 310, 89° Or.186: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such evidence, erroneously admitted, need not be 
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cannot, as a matter of right, offer in rebuttal evi- 
dence which was proper or should have been intro- 
duced in chief,! even though it tends to contradict 
the adverse party’s evidence,? a and, 
may in its diseretion admit in rebuttal evidence 
which more properly should have been introduced 
in chief,*® it may, in its discretion, and generally 
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should, decline to permit either party to introduce 
evidence in support of his case in chief on redut- 
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con VY. Walters, 203 NhApp. 28. 
ma—Sauger v. 101 NVE. 
TOOL, ISO Trad $22; AWilker v. 
33 NEL 82, 158 Ina 425: 
Brown, 28 NE 


Bacon, 

Hilker, 

Johnson v. 

698, 180 Ind. 884: 
Brown v. Marshall, 22 NUE. 312, 120: 
Yaad S23: Bowen vo Jones, 4 NE 
400, 18 TrdApp. 198; Tndiana Farm- 

ers’ Live Stock Ins. Co vy. Byrkett, 

) SON. TT9, 9 Ind. App 443. 

Towa,—Manning v. Burlington, ete, 

) RO Ca, 20 NAW. 168, 64 Towa 240. 

Ky.—Tonas v. South Covington & C 
St. Ry. Co, 785 SW. 117, 169 Ky. Sat; 

| Loutsvitle & N. R. Coa wv Gardner's 
Amr, 11 QW. FST, 140 Ky. 7733 
Morehead vy. Anderson, 100 SAW. 340, 
425 Ry, Ty, 80 Ky. 1187. 

La—RBabington Bros, Limited, v. 
Barber, 50 So. S44, 194 La, 1049. 

} __Me—Rmery_ vo Fisher, 145 A. Wy, 
IQS Me 124; Hathaway v. Withams, 
T5_A, 128, 105 Mea 565, 

Ma.—Eastern Shore Trast Co. v. 
Lookerman, 129 Al 975, 148 Ma. 628: 
Bavington vy. Robinson, 95 A. 1087, 1QT 
Ma, 48; Lurssen vy. Lieyd, 25 AL 294, 
TE Ma. Sed. 


Mass.—MeDonorgh . MeGovern, 
185. NIE. 12S, 241 Mass. 2386: Valen 
Vy Culling 180 NUE. 218, ISS Mass. 145; 
MeNell vy. Middlesex & BL St Ry: Cos 
IQS NIE. 676, WS Mass. 254: Jewett 
Y. Boston Elevated Ry. Co. 107 NEL 
4388, 229 Mass. 528: Poole Vv. Boston 
)& M. RR. 102 NE ObS, 216 Mass. 
} 12; Mitchell v. City of Boston, 109 N. 
) EL iy, 215 Mass 150; Wheeler v. 
| Wheeler, 1186 Mass. 297; Macullar v. 
Wall, § Gray 507, 

Mich—Shearer v. Middleton, 50 XN. 
Wy, TST, SS Mieh. 621; Beebe v. Kosh- 
pric, 22 NOW. 59. 55 Mich 804: Ate 
| Hugh v. Batler, 398 Mich. 185, 
| Miss—Moek w Himes, 87 Sa. 428, 
125 Miss. 112; Jamison v. Moseley, 
10 Sa 582, 68 Miss 47S. 

Moa—Laclede Land & Improvement 
Co. v. Goodna, 181 SW, 410: Feary v. 
| Metropolitan St. R. Co. 62 SAW. 452, 
) 182 Ma 5; Jackson y. Grand Ave. 
)R. Ca, 24 SW. 192, 11S Me. 799% 
| Badcock v. Babcock, 46 Mo. 243. 

Mont.—Robderts vy. Oechsli, 172 P. 
10ST, 54 Mont. 582. 

Nebd—NMutz v. Sanderson, 148 NOW-. 
S02, S84 Neb. 288; Omaha Coal, ete. 
Ca, wv. Suess, T4 NIW,. 620, 54 Neb. STS: 
Chicage, ete, R. Co. v. Hazels, 42 N. 
W, $8, 26 Neb. 864: Kansas Mfg. Co. 
vw. Wagoner, 41 NW. 287, 25 Neb. 439. 


For later cases, developments and changes in the law see Anxotations, same title and section number, 
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case in chief,® unless sufficient reason is offered for 
not introducing it at the proper time.® 
rule is that a party must try his case out when he 
commences,’ and cannot divide his evidence and 
give part in chief and part in rebuttal.s Any relaxa- 
tion of this rule is but an appeal to the sound dis- 
cretion of the court,® which must not in any ease be 
exercised to the prejudice of the adverse party,!” but 
in cases of doubt the better practise is to admit the 
evidence if no injury oceurs to the adverse party." 
One cannot be permitted to gain an unfair advantage 
by withholding evidence improperly,'? but material 
evidence proper in chief ought not be rejected merely 
because not offered until rebuttal not kept back by 
trick and where its reception will not prejudice the 
The admission, in rebuttal, of evi- 
dence proper in chief has been held not objection- 
able where such evidence was inadvertently omit- 
ted,'* or was erroneously rejected when oftered at 
the proper time,t® where the adverse party is given 


adverse party.*? 
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or where it is necessary to arrive at the truth.'® 
Where plaintiff has made out a prima facie case 
which defendant has attacked, plaintiff may intro- 
duce additional evidence which would have been ad- 
missible on the first examination,’ but it has been 
held that defendant is not entitled then to intro- 
duce further proofs.?° 

{§ 178] ¢. Reply or Surrebuttal. 
rebutting evidence offered by him upon whom the 
burden. of proof rests concludes the introduetion of 
evidence, but not always,”! and for good reasons,. 
in the furtherance of justice, the court may, in its 
diseretion, allow evidence in reply to that ¢cailed 
forth by the rebuttal testimony.?? 
in rebuttal is permitted to introduce new matter, 
defendant should be permitted to introduce evidence 
in surrebuttal,?? and to decline to permit him to do 
so is error,?* especially where the evidence offered in 
surrebuttal is for the first time made competent 
by the evidence introduced by plaintiff in rebuttal ;*° 


Ordinarily, the 


When plaintiff 


an opportunity to reply to it,?® or does not object,1? | but defendant should ask for the right to meet the 


Nev.—Lamance v. Byrnes, 30 P. 700, 
Nev. 197. 

N.H.—Saucier v. New Hampshire 
Spinning Mills, 56 A. 545, 72 N.H. 292. 

N.J.—Mingoes v. Central R. Co. of 
a Jersey, 98 A. 459, 89 N.J.Law 
26. 

N.M.—California Sugar & White 
Pine Co. v. Whitmer Jackson & Co., 
263 P. 504, 33 N.M. 117. 

N.Y.—Ankersmit v. Tuch, 20 N.E. 
ot0) 2114) NYS 5h, “23 A bbAwN. Casi 87-3 
Marshall v. Davies, 78 N.Y. 414, 58 
How.Pr. 231 [rev 16 Hun 606]; Spey- 
er v. Stern, 32 N.Y.Super. 516; Silver- 
man v. Foreman, 3 E.D.Smith 322; 
Costigan v. Third Ave. R. Co., 207 N. 
Y.S. 216, 124 Misc. 165. 

N.C.—Woodall v. Western Wake 
Highway Commission, 97 S.E. 226, 176 
INE Cro Us 

Ohio.—Toledo, ete., R. Co. v. Wales, 
feOhtosCir- Ct "371" 1 Ohio Cir Dee: 
168. 

Okl.—Poppy v. Duggan, 235 P. 165, 
109 Okl, 104. 

Or.—Archer v. Gage, 270 P. 521, 126 
Or. 532; Mount v. Welsh, 247 P. 815, 
118 Or. 568; Prestbye v. Klipharat, 
Se DP a8 113) Or 5945 Shepherd, v- 
Inman-Poulsen Lumber Co., 168 P. 
601, 86 Or. 652; Multnomah County v. 
Willamette Towing Co., 89 P. 389, 49 
Or. 204. 

Pa.—Llewellyn v. Duquesne Light 
Cor 6 -Aee5 30) 2738) Pan lise Acklin w. 
McCalmont Oil Co., 50 A. 955, 201 Pa. 
Pipe 

S.C.—Halsey v. Minnesota-South 
Carolina Land & Timber Co., 160 S.E. 
843, 162 S.C. 281; Matheson v. Amer- 
ican Telephone & Telegraph Co., 135 
S'E?"306, 1387 S.C. 227; Steedman v. 
South Carolina, ete., R. Co. 45 §$.E. 
84, 66 S.C. 542. 

Tex.—Rhodes y. Meloy, (Civ.App.) 
289 Sow: 159. 

Utah.—Musgrave ae Studebaker 
Bros. Co. of Utah, 160 P. 117, 48 Utah 
410. 

Vt.—Brewer v. Burlington Traction 
Co., 146 A. 67, 102 Vt. 134; Duprat v. 
Chesmore, 110 A. 305, 94 Vt. 218. 

Wash.—City of Seattle v. Pacific 
States Lumber Co., 7 P.(2d) 967, 166 
Wash. 517; Brown v. Jamison, 172 P. 
853, 102 Wash. 124; Jones v. Western 
Mies. Co, 13 (Py 359, 32, Wash. 375; 
Seattle, etc., R. Co. v. Roeder, 70 P. 
498, 30 Wash. 244, 94 Am.S.R. 864. 

W.Va.—McManus v. Mason, 27 S.E. 
293, 43 W.Va. 196. 

Wis.—Brockman v. Wisconsin Pow- 
er & Light Co., 222 N.W. 2389, 197 Wis. 


aly 


874; Dixon v. Russell, 145 N.W. 761, 
156 Wis. 161; Barlow v. Foster, 136 
N.W. 822, 149 Wis. 613; First Nat. 


- Bank v. Wunderlich, 130 N.W. 98, 145 
Wis. 193; Stanhilber v. Graves, 73 
N.W. 48, 97 Wis. 515; Lang v. Sang- 
er, 44 N.W. 1095, 76 Wis. 71; Joyce v. 
Conlin, 40 N.W. 212, 72 Wis. 607. 


[a] Discretion must be exercised 
at time ruling is made, and a ruling 
made on other and improper grounds 
cannot be sustained on the ground 
that the evidence was not in order 
and that the court might properly 
have rejected it on that account. 
Prench vo Hall? US. Cento.) 1194S: 
IRS SiO) SID RIDYe Ly GY TiGy. 

[b] Reéxamination of witness, in 
order to afford him opportunity to 
reply to question asked him on cross- 
examination, should be made at the 
conclusion of his cross-examination, 
instead of calling the witness in re- 


buttal. Struth v. Decker, 59 A. 727, 
100 Md. 368. 
5. U.S.—Gilpins vy. Consequa, 10 F. 


Cas.No. 5,452, Pet.C.C. 85, 3 Wash. 184. 

Ill. Kuznik v. Orient Ins. Co., 73 
Ill.App. 201. 

Minn.—Runge v. Schroeder, 218 N. 
W. 455, 174 Minn. 131; Mathews v. 
Chicago (& -N. W.. Ry. Co., 202 NW. 
896, 898, 162 Minn. 313. 

N.Y.—Gibson v. Johnson, 46 N.Y.S. 
870, 21 Misc. 59. 

Pa.—Muntz v. Cottage Hill Land 
CO.,( 2HAG 24 2een ban 6215) Moune av. 
Kdwards, 72) Pa. .257. 

“Rebuttal evidence properly is 
that which explains away, contra- 
dicts, or otherwise refutes defend- 
ant’s evidence by any process which 
consists merely in diminishing or 
negativing the force of it. It does 
not permit mere repetition of evi- 
dence in chief, nor simple confirma- 
tion of original case.’ Mathews v. 
Chicago & N. W. Ry. Co., supra. 

6. Hills v. Ludwig, 24 N.E. 596, 46 


QOhioSt. 373; Warwick v., Bliss, 195 
N.W. 501, 46 S.D. 622. 

7. Stone v. Chicago, M., St. -P. & 
PI OOn Loser nCZa) es 1i3s 

3. Stone v. Chicago, M., St. Po & 


P. R. Co., supra; Kohler v. Wells, 26 
Cal. 606; Stewart v.. Smith, 13 N.E. 


48, 217 pone Hartney v. Boulton, 
9. Stone v. 
Bare Co.) woo, BaZa) SL35 
Gis asin ri7 
Colo.App. 139. 
11. Ofenstein’v. Bryan, 20 App. 
60 Colo. 112; Souza v. United Elec- 
tric Rys. Co., 143 A. 780, 49 R.I. 430; 


qT Saskia: 
Ghicaroy wy istanes Se 
10. Gray v. Sharpe, 
ewes al 
Irvine v. Minshull, 152 P. 1150, 
Rhodes v. Meloy, (Tex.Civ.App.) 289 


SW. 3159; 
ea Mo.—Dozier y. Jerman, 30 Mo. 


fe ereaenardsan v. Stewart, 4 Binn. 
Philippine.—Director of Lands _ y. 
Roman Catholic Archbishop of Ma- 
nila, 41 Philippine 120. 
R.I.—Souza v. United Electric Rys. 
Co., 148 A. 780, 49 R.I. 430. 
Tex.—Bass v. Receivers of Kirby 
Lumber Co., (Civ.App.) 146 S.W. 658. 
[a] Thus, where defendants were 


as well prepared to meet evidence as 
to the invalidity of the judgment, 
when offered in rebuttal, as they 
would have been if offered in chief, 
and the introduction in rebuttal did 
not consume additional time, the re- 
fusal to permit its introduction in re- 
buttal was improper. Bass v. Receiv-- 
ers of Kirby Lumber Co., (Tex.Civ. 
App.) 146 S.W. 658. 

14. Denver v. Dunsmore, 3 P. 705, 
7 Colo. 328; Rhodes v. Meloy, (Tex. 
Civ.App.) 289 S.W. 159. 

15. Dutton v. Philadelphia, etc., R. 
Co., 32 Pa.Super. 630. 

16. Meade v. Bowles, 82 N.W. 658, 
123 Mich. 696. : 

17. Alling v. Forbes, 37 A. 390, 68 
Conn. 575. 

18. Viley v. Wall, 97 So. 40%, 154 
Bel, Pal 

19. Seaboard Air Line Ry. v. 
on, 89 S.E. 384, 18 Ga.App. 266; Bed- 
ford “etc; R. Co. v. Rainbolt, 99 Ind. 
551; Morris v. Wadsworth, 17 Wend. 
(N.Y.) 103; Goethe v. Browning, 143 
S.E. 362, 146 S.C. 7; Mayer v. Walker, 


LIT SSWie DOS pSi2 Nex. 22 2. 
20. Clayes vy. Ferris, 10 Vt. 112. 
21. Gray v. Sharpe, 67 P. 351, 17 


Colo.App, 139. 
22. Colo.—Gray vy. Sharpe, supra. 
Ga.—Walker v. Walker, 14 Ga. 242. 
Ohio.—N. W. Graham &-Co. v. W. 
H. Davis & Co., 4 OhioSt. 362, 62 Am. 
Di 285; 
Pa.—Hoffman vy. Berwind-White 
Mining Co., 109 A. 234, 265 Pa. 


S.C.—Goethe v. Browning, 143 S.E. 
362, 146.S.C. 7. 3 

[a] imitation of evidence in sur- 
rebuttal is largely in the discretion 
of the trial court. Hoffman v. Ber- 
wind-White Coal Mining Co., 109 A. 
234, 265 Pa. 476; Goethe v. Browning, 
143 S.E. 362, 146 S.C. 7 (court did not 
abuse discretion in limiting witness’ 
answer, in testifying in surrebuttal, 
to answer “yes or no’’). 

23. Ala.—Birmingham Ry., Light 
& Power Co. vy. Saxon, 59 So. 584, 179 
EE 136; Davenport v. Drake, 3 Port. 

Ill—Rock Island y..Starkey, 59 N. 
TORS ly LS Ome trode. Ee Van diamenieACTO ie 
592]. 

Ind.—Basye v. Goodman, 


Ind. 


Belle 
Md.—Herrman v. Combs, 85 A. 1044, 
TAO) Wid | 4a 

Mont.—Maloney v. King, 76 P. 4, 30 
Mont. 158. 

N.Y.—Foster v. Newbrough, 58 N.Y. 
481 [rev 66 Barb. 645]; Klein v. Sar- 
noff, 145 N.Y.S. 88, 838 Misc. 447. 

Pa.—Asay v. Hay, 89 Pa. 77. 

S.C.—Woody v. Dean, 24 S.C..499. 

Vt.—Kent v. Lincoln, 32 Vt. 591. 

24. See Appeal and Error § 2787. 

25. Anderson y. Anderson, 117 N. 
W. 801, 186 Wis. 328. 
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new matter.?§ 


27 


the trial court,?7 as where 


introducing the evidence in 
time.?° 


new matter.®° 


26. Dawson v. Pacific Electric Ry. 
Coy, 1705P. 608, 177 \Cal. 268. 

Prk .S.—O. W. Kerr Co. v. Corry, 
AU E647, 1286 CAL Lb 1s 

Fla.—Davis v. Ivey, 112 So. 264, 
93 Fla. 387 [cert den 48 S.Ct. 19, 275 
U.S. (526, 72° Lid. 407]. 

Ill.—Monahan v. Metropolitan Life 
ey Co., 207 Ill.App. 200 [aff 119 N.E 

Ale 

Iowa.—Monahan v. Roderick, 166 N. 
W. 725, 183 Iowa 1; Stewart v. An- 
derson, 82 N.W. 770, 111 Iowa 329. 

Mich.—Devonshire v. Peters, 63 N. 


W. 973, 104 Mich. 501. 
Mont.—Baldwin v. Silver, 193 P. 
Berwind-White 


750, 58 Mont. 495. 
Pa.—Hoffman _ v. 
oe Mining Co., 109 A. 234, 265 Pa. 
76. 
S.C.—Goethe v. Browning, 1438 
362, 446, StcC. s7e 
Va.—Ashby v. Virginia Ry. & Pow- 
er Co., 122 S.H. 104, 138 Va. 310. 
28. Frink v. Amstadt, 201 Ill.App. 
419; Ray v. Shemwell, 191 S.W. 662, 
WW4 Key. 254.0 Ann, Cas.1918C 1122; 


S.k. 


Campbell vy. Campbell, 73 A. 354, 30 
15d 10 TBE 
29. Larson y. Abdun-Nur, 4 P.(2d) 


957, 118 Cal.App. 269. 

30, Asay °v.) Hay, 89° Pa. 17. 

31. Beyer v. Hermann, 73 S.W. 164, 
173 Mo. 295. 

32. First Nat. Bank v. Vagg, 212 
P. 509, 65 Mont. 34. 

33. Hendershott v. Western Union 
Tel. Co., 87 N.W. 288, 114 Iowa 415. 

34. U.S.—Alaska United Gold Min. 
Con y.. Keating, 116: F. 561,. 53 CC.A. 
655; Goddard y. Crefield Mills, 75 F. 
818, 21 CCA. 530. 

Ala.—Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428; Mooney- 
ham v. Herring, 85 So. 390, 204 Ala. 


332; Gilbert v. Gilbert, 22 Ala. 529, 
58 Am.D. 268; James y. Tait, 8 Port. 
476 


Ark.—St. Louis, ete., R. Co. v. Phil- 
adelphia, etc., Fire Assoc., 18 S.W. 43, 
55 Ark, 163. 

Cal.—Parker v. Swett, 205 P. 1065, 
188 Cal. 474; In re Coburn, 131 P. 352, 
165 Cal. 202; Loewenthal v. Coonan, 
67 PB. 324, 1038, 68 BP. 303, 185 Cal. 381, 
87 Am.S.R. 115; Douglass v. Willard, 
61 P. 572, 129 Cal. 38; Dolan v. Carmel 
Canning Co., 234) P. 926,,71 Cal. App. 
197; Watson v. Anderson, 173 P. 394, 
36 Cal. App. 778. 

Colo.—Plummer y. Struby-Esta- 
brooke Mercantile Co., 47 P. 294, 23 
Colo. 190; Wyatt v. Freeman, 4 Colo. 
14. 

Conn.—King v. Spencer, 161 A. 103, 
115 Conn. 201. 

.C.—Spund v. Cafritz Const. Co., 
60 App.D.C. 102, 48 F.(2d) 1014; Cen- 
tral Nat. Bank y. National Metropol- 
itan Bank,'31 App,D:C, 391, 17 TRA. 
N.S. 520; American Stove Co. v. De- 
troit Stove Works, 31 App.D.C. 304; 
ee v. Cummings, 30 App.D.C. 
40. 

Fla.—Johnson v. Rhodes, 56 So. 439, 
62 Fla. 220. 

Ga.—Jowers v. Lott, 23 S.H: 189, 96 
Ga. 333; Luckie v. Johnston, 15 S.EH. 
459, 89 Ga. 321; Central _R., etc., Co. v. 
Curtis, 13 S.E. 757, 87 Ga. 416; Mad- 
dox v. Cole, 


On the other hand, 
sought to be introduced in surrebuttal could or should 
have been introduced at an earlier stage, its admis- 
sion or rejection is a matter for the discretion of 
the evidence is cumula- 
tive,?* or where there is no sufficient exeuse for not 
chief at the 
In exercising its diseretion by permitting a 
party to introduce evidence out of its regular order, 
the court should not prejudice the rights of his 
adversary by cutting off his right to reply to the 
The court may, in its diseretion, re- 
fuse to permit a party to introduce evidence in chief, 
on surrebuttal, where the ground alleged for its in- 
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if the evidence 


Where plaintiff 


proper 


ness.°# 


Harrison v. Kiser, 4 S.E. 320, 79 Ga. 
588; McDowell v. Sutlive, 2 S.H. 937, 
78 Ga. 142; Harrison v. Powers, 75 
Ga. 218; Clay v. Barlow, 73 Ga. 787; 
Augusta, tenho. ave Dorsey, 68 Ga. 
228; Owens V. Sanders, 44 Ga. 610; 
Stewart v. Grimes, Dudi. 209; Metro- 
politan Life Ins. Co. Vv. Hand, 102 S. 
EK. 647, 25 Ga.App. 90; Jackson v. 
Georgia R. & Banking Co., 67 S.E. 
898, 7 Ga.App. 644; Cutter-Tower Co. 
v. Clements, 63 S.E. 58, 5 Ga.App. 291. 

Idaho.—Kinzell v. Chicago, M. & St. 
PiteRy. Co. 71 90iMe: y2ibb; ise Ldanoml: 

Ill.—People v. St. Louis, I. M. & S. 
Ry. Co., 115 N.E.-854, 278 Ill. 25; Gor- 
don v. Reynolds, 28 N.H. 455, 114 Ill. 
118; Mueller v. Rebhan, 94 Ill. 142; 
Elgin v. Renwick, 86 Ill. 498; Sprague 
v. Craig, 51 Ill. 288; Chillicothe, Fer- 
ry, ete, Co. v. Jameson, 48 lil. 281; 
Bloom v. Goodner, 1 Ill. 63; Shontz 
v. Metzger, 186 Ill.App. 436; Morse 
v. Fuller, 164 Ill.App. 85; Reichert v. 
Missouri & Illinois Coal Co., 155 Ill. 
App. 244; Kingsley v. Kingsley, 130 
Tll.App. 53; Hock v. Magerstadt, 124 
Ill.App. 140; Robinson v. Kirkwood, 
91 Ill.App. 54; Chicago, ete., R. Co. v. 
Harrington, 77 Ill.App. 499; Casteel 
v. Millison, 41 Ill.App. 61; Jobbins v. 
Gray, 34 Ill.App. 208. 

Ind.—MecNutt v. McNutt, 19 N.E. 
115) Lh6hind: 15.45, 92) asR.As 13 726 Col- 
ton v. Vandervolgen, 87 Ind. 361; 
Coats v. Gregory, 10 Ind. 345. 

Iowa.—In re Fetterman’s UHstate, 
222 N.W. 872, 207 Iowa 252; Schipfer 
v. Stone, 218 N.W. 568, 219 N.W. 933, 
206 Iowa 328; Fair v. Ida County, 216 
N.W. 952, 204 Iowa 1046; Simpson 
College v. Mann’s Ex’rs, 212 N.W. 
684, 203 Iowa 447; Cresco Union Sav. 
Bank v. Terry & Terry, 211 N.W. 228, 
202 Iowa 778; In re Rich’s Estate, 200 
N.W. 713, 199 Iowa 902; Robinson v. 
Hawkeye Commercial Men’s Ass’n, 
171 N.W. 118, 186 Iowa 759; Thomas 
v. Chicago, ete., R. Co., 86 N.W. 259, 
114 Iowa 169; Wicke v. Iowa State 
Ins. Co., 57 N.W. 632, 90 Iowa 4; Des 
Moines Sav. Bank vy. Colfax Hotel Co., 
55 N.W. 67, 88 Iowa 4; Le Moyne v. 
Braden, 55 N.W. 14, 87 Iowa 739; 
Kimball v. Saguin, 53 N.W. 116, 86 
Iowa 186; Wheeler v. Smith, 13 Iowa 
564. 

Kan.—Minch v. Winters, 253 P. 578, 
122 Kan. 533; Quinton v. Kendall, 253 
P. 600, 122 Kan. 814; State v. Stout, 
168 P. 858, 101 Kan. 600. 

Ky.—Louisville & N. R. Co. v. Jol- 
ly’s Adm’x, 238 S.W.(2d) 564, 232 Ky. 
702 [cert den 51 S.Ct. 26, 282 U.S. 
847, 75) bd: 7OLIY Payton we eNic= 
Quown, 31 S.W. 874; 97 Ky. 757, 17 
Ky.L. 518, 81 L.R.A. 33, 538 Am.S.R. 
437; Braydon v. Goulman, 1 T.B.Mon. 
115; Chesapeake, ete., R. Co. v. Dupee, 
67 S.W. 15, 283 Ky.L. 2349; Ballowe v. 
Hillman, 27 S.W. 950, 18 Ky.L: 677. 

J.2.—Jones’ Succession, 45 So. 965, 
120 La. 986; Pharr v. Shadel, 38 So. 
914, 115 La. 92; Means v. Ross, 30 So. 
300, 106 La. 175; Wyatt v. Texas Pipe 
Line Co., 120 So. 1238, 9 La.App. 248. 

Md.—Gordon v. Opalecky, 137 A. 
299, 152 Md. 586; Guyer v. Snyder, 
104 A. 116, 133 Md. 19; Cumberland, 
etc., R. Co. v. Slack, 45 Md. 161. 

Mass.—Short v. Farmer, 156 N.E. 


; [§§ 178-179 | 
troduction is that the party had just learned that 
the witness would testify favorably for him.*? 


introduced no new matter, and 


there is nothing else to render the evidence of- 
fered by defendant material, the court may refuse 
to allow defendant to introduce it.°? 
not entitled to explain on surrebuttal matter brought 
out by him on ecross-examination of plaintiff’s wit- 


Defendant is 


[§ 179] 3. Reopening Case—a. In General. <A 
motion to reopen a case for the purpose of intro- 
ducing further evidence in the cause is addressed 
to the sound diseretion of the court,?4 the exer- 
cise of which is not subject to review, unless there 


735, 260 Mass. 102; Boynton v. Laigh- 
ton, 1 Allen 509; Marble v. Keyes, 9 
Gray 221. 

Mich.—Cornell v. Fidler, 160 N.W. 
ew) 194 Mich. 509; Hummer vy. Mid- 
lana Casualty Co., 148 N.W. 413, 181 
Mich. 386; Wagar v. Bowley, 62 N.W. 
293, 104 Mich. “38; Wendell v. High- 
stone, 18 N.W. 354, 52 Mich. 552; Mc- 
Clung v. McClung, 40 Mich. 493; De- 
troit, etc., R. Co. v. Van Steinburg, 17 
Mich. 99. 

Minn.—State v. City of Eveleth, 228 
N.W. 447, 179 Minn. 99; Fraser v. 
Great Northern Ryo 207 N.W. 644, 
166 Minn. 308. 

Miss.—Lott v. Payne, 33 So. 948, 
82 Miss. 218, 100 Am.S.R. 632; Mea- 
cham v. Moore, 59 Miss. 561. 

Mo.—Dozier v. Jerman, 30 Mo. 216; 
Owen v. O’Reilly, 20 Mo. 603; Rucker 
v. Eddings, 7 Mo. 115; Waters v. Gal- 
lemore, (App.) 41 S.W. (2a) 870; State 
ex rel. Park Nat. Bank v. Globe In- 
demnity Co., 2 S.W.(2d) 815, 222 Mo. 
App. 153; McKenzie Carpet Co. v. 
Leffler, 184 S.W. 905, 192 Mo.App. 
608; Houston’s Adm’r v. Thompson, 
87 Mo. App. 63. 

Mont.—In re Williams’ Will, 145 P. 
oe 50 Mont. 142. 


b.—Union Pac. R. Co. v. Edmond- - 


son, 110 N.W. 650, 77 Neb. 682; Mc- 
Clellan v. Hein, TT N.W. 120, 56 Neb. 
600; Gillette v. Morrison, 2 N.W. 853, 
9 Neb. 395. 

N.J.—Foley v. Brunswick Traction 
Co., 55 A. 808, 69 N.J.Law 481. 

N.M.—Holthoff v. Freudenthal, 162 
P. 173, 22 N.M. 377; Lacey v. Wood- 
ward, 25 P. 78, 5 N.M. 583. 

N.Y.—Boug hton vy. Flint, 5 Abb.N. 
Cais: P25; 74 N.Y. 476 [rev 13 Hun 
206]; Asserson v. City of New York, 
185 N.Y.S. 774, 195 App.Div. 12; Pots- 
dam: Electric Light, ete., Co. v. Pots- 
dam, 99 N.Y.S. 551, 112 ‘App.Diy. 810; 
Kellogg Ws Kelloge, 6 Barb. 116: 
Burger v. White, 15 N.Y.Super. 92: 
Marx v. Pennsylvania BV sins| *Cora66 
N.Y.S. 481, 32 Misc. 637; Rosen v. 
Greenwald, 186 N.Y.S. 68 [rev on oth- 
er grounds 193 N.Y.S. 87, 200 App.Div. 
499]; Bahnsen v. Horwitz, 90° N. YoS. 
428; Lewis _v. Ryder, 13 Abb.Pr. 1; 
Meyer v. Goedel, 31 How.Pr. 456; 
Ford v. Niles, 1 Hill 300. 

N.C.—Dupree vy. Virginia Home Ins. 
Co., 92 N.C. 417; Williams v. Averitt, 
10 N.C. 308. 

Ohio.—Cincinnati, ete, R. 
Barcalow, 4 OhioCir.Ct. 49, 2 once 
Dec. 413. 

Okl,— Collum v. Stokes, 293 P. 1036, 


146 Okl. 176; Potts v. First Nat. 
Bank, 287 P. 1003, 143 Okl. 140; Goff 
Ve Long- Bell Lumber @ox, 286 Bode ke 


142 Okl. 194; Home Ins. Co. of New 
York v. Whitchurch, PASH Weal Baer aye a IEC) 
Okl. 1; Federal Life Ins. Co. v. White- 
head, 174 P. 784, 73.Okl, 71. 

Or.—Hilgedort Ve Bertschinger, 
285 P. 819, 1382 Or. 641; Gillilan v. 
Portland Crematorium Ass'n, 249 P. 
627, 120 Or. 286; Leach v. Helm, 235 
ie}, 687, 114 Or. "405; Smith v. Cram, 
230 es 812, DNS tOrvo les 


sgn ater v. Yetzer, 3 Pa.Super. 
Philippine.—Quiros y. Tan-Guin-~ 


lay, 5 Philippine 675. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been an abuse thereof.*5 
the ends of justice.?7 


not arbitrary.®°® 


Porto Rico.—Matson v. 18 
Porto Rico 678. 

R.I.—Finlay v. Plante, 160 A. 865. 

S.C.—Couch. vy. Charlotte, ete, R. 
Co.; 22: S.C. 57. 

S.D.—Dring v. St. Lawrence Tp. of 
Hand County, 140 N.W. 246, 31 S.D. 
197; Citizens’ Bank v. Show, 84 N.W. 
779, 14 S.D. 1-97. 

Tenn.—Thompson y. Clendening, 1 
Head 287. 

Tex.—Gulf, etc., R. Co. v. Johnson, 
19 S.W. 151, 83 Tex. 628; Sammann 
v. Deitrich, (Civ.-App.) 39 S.W.(2d) 
647: Woods v. Bost, (Civ.App.) 26 
S.W.(2d) 299; Massachusetts Bond- 
ing & Ins. Co. v. Florence, (Civ.App.) 
216 S.W. 471; Harper v. Marion Coun- 
ty, 77 S.W. 1044, 33 Tex.Civ.App. 653; 
Mattfeld v. Huntington, 43 S.W. 53, 
17 Tex.Civ.App. 716; Collier v. My- 
ers, 37 S.W. 183, 14 Tex.Civ.App. 312; 
Missouri, ete., R. Co. v. Bless, (Civ. 
App.) 27 S.W. 219. 

Vt—Buchanan v. Cook, 40 A. 102, 
70 Vt. 168. 

Va— Hamrick v. Fahrney, 161 S.E. 
43, 157 Va. 396. 

‘Wash.—Everly v. Wold, 217 P. 7, 
125 Wash. 467; Finch v. Grays Har- 
ber County, 209 P. 833, 121 Wash. 
486, 24 A.L.R. 644; Knapp v. Order 
of Pendo, 79 P. 209, 36 Wash. 601; 
Carmack v. Drum, 67 P. 808, 27 Wash. 
382,55 Lhorne,v..Joy, 45 BP. 642, 5 
Wash. 83. 

Wis.—Kerslake v. McInnis, 89 N.W. 
895, 113 Wis. 659; Blewett-v. Gaynor, 
46 N.W. 547, 77 Wis. 378. 

Wyo.—Higley v. Jeffrey, 8 P.(2d) 
96, 99 [cit Cye]; Wyoming Stock- 
men’s Loan Co. v. Johnston, 240 P. 
449, 33 Wyo. 457. 

Ont.—Gleason v. Williams, 27 U.C. 
CHES EE ze! 

[a] Where case has been tried by 
court without jury (1) it is proper 
for the court to permit a party to re- 
open his case and introduce further 
evidence. Burgener vy. Lippold, 128 
IlLApp. 590. (2) Where the district 
court, after trial of a case without 
a jury, takes it under advisement, and 
a party on the next day applies to 
introduce further’ testimony, the 
court may, in its discretion, refuse 
to reopen the case for the reason that 
the evidence should have been pre- 
sented at the proper time. Michner 
vy. Ford, 98 P. 2738, 78 Kan. 837. 

[b] Reopening more than once.— 
That the court permitted plaintiff to 
reopen the case twice for the purpose 
of offering additional evidence rela- 
tive to question of damages is not an 
abuse of discretion. Gillilan v. Port- 
land Crematorium Ass’n, 249 P. 627, 
120 Or. 286. 

[c] Court of its own motion and 
in the interest of justice will some- 
times permit the taking of further 
testimony legally to establish what 
has been insufficiently proved. Rin- 
aldi v. Rinaldi, 118 A. 685, 94 N.J.Hq. 


Goico, 


14. 

35. See Appeal and Error §§ 2788— 
2794. . 

36. Ellenberg v. Southern Ry. Co., 


63 S.E. 240, 5 Ga.App. 389 

37. Mooneyham v. Herring, 85 So. 
390, 204 Ala. 332; St. Louis, etc., R. 
Co. v. Philadelphia, etc., Fire Associ- 
ation, 18 S.W. 43, 55 Ark. 163. 

38. Cutter-Tower Co. v. Clements, 
63 S.E. 58, 5 Ga.App. 291. 

39. Sun Ins. Office v. Stegar, 112 
S.W. 922, 129 Ky. 808. 

40. Mueller v. Rebhan, 94 Ill. 142; 
Tomer v. Densmore, 1 N.W. 315, 8 


The diseretion is to 
be liberally exercised in behalf of allowing the whole 
ease to be presented,*® for the best advancement of 
While the exercise of the 
court’s discretion should not be hampered by unrea- 
sonable conditions,** such discretion is judicial and 
It should be reasonably exercised 
so as not to injure the opposite party through sur- 
prise or otherwise,*® and so as not to deprive either 
party of the opportunity to introduce material evi- 
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Neb. 384; Steinfield v. Monadnock 
Mills, 123 A. 224, 81 N.H. 152; Foley 
v. Brunswick Traction Co., 55 A. 803, 
69 N.J.Law 481. 

[a] Thus (1) proof of grounds of 
action or defense involving questions 
of fact should be received on trial, 
unless offered at so late a time as to 
give proponent an unfair advantage. 
Steinfield vy. Monadnock Mills, 123 A. 
224, 81 N.H. 152. (2) Whether proof 
of grounds of action or defense in- 
volving questions of fact introduced 
on trial would give proponent an un- 
fair advantage is a question of fact 
to be determined by the presiding jus- 
tice. Steinfield v. Monadnock Mills, 


supra. 

41. Mueller v. Rebhan, 94 Ill. 142. 

42. Ga.—Penn v. Georgia, ete., R. 
Co., 60 S.E. 172, 129 Ga. 856; Mathews 
v. Bosworth, 76 Ga.719; Jones « v. 
Smith, 64 Ga. 711; Bone v. Ingram, 
27 Ga. 382; Wadsworth y. Thompson, 
18 Ga. 709. 

Idaho.—Giffen v. Lewiston, 6 Ida- 
ho 2307553 a 5.45. 

Iowa.—Cathcart v. Rogers, 87 N.W. 
738, 115 Iowa 30; Cowan v. Musgrave, 
35 N.W. 496, 738 Iowa 384; Smith v. 
Coes Ins. Co., 12°N.W. 542, 58 Iowa 
ST. 7 

La.—State v. Powell, 4 So. 447, 40 
La.Ann. 241. 

Mo.—Moreland v. McDermott, 10 
Mo. 605. 

Pa.—Yeager v. Cassidy, 16 Lanc.L. 
Rev. 305, 13 York Leg.Rec. 61. 

Tenn.—Watterson v. Watterson, 1 
Head 1. 

Va.—George v. Pilcher, 28 Gratt. 
(69 Va.) 299, 26 Am.R. 350. 

i Wee Ea ace v. Michelson, 19 Wis. 
98. 

43. Cal.—San Francisco Breweries 
v. Schurtz, 38 P. 92, 104 Cal. 420. 

Iowa.—-Banning v. Purinton, 75 N. 
W. 639, 105 Iowa 642; Seekell v. Nor- 
man, 43 N.W. 190, 78 Iowa 254. 

Ky.—Freeman vy. Deer, 14 Ky.L. 
813; Pierce v. Brown, 12: Ky.L. 292; 
Petes RitCon Vv... Com 4 wars 16215; 

Mich.—Wendell v. Highstone, 18 
N.W. 354, 52 Mich. 552. 

Va.—Wilkie v. Richmond Traction 
Co., 54 S.E. 43, 105 Va. 290. 

44. [a] Discretion properly exer- 
cised. (1) The discretion of the court 
in reopening the case and permitting 
the introduction of further evidence 
is properly exercised, where the evi- 
dence so introduced has been omitted 
through inadvertence or mistake on 
the part of counsel (Hart v. Bowen, 
S6. Be St7, .sL CC. ASSL Ufeert den as 
Sicti-943> 171 UES 688; 
Union Canal-Co:,"6' Calo iW Penn iv; 
Georgia, etc., R. Co., 60 S.H. 172, 129 
Ga. 856; Jones v. Smith, 64 Ga. 711; 
Hood v. Mathis, 21 Mo. 308; De Soto 
v. Brown, 44 Mo.App. 148; Charleston 
Bank v. Emeric, 4 N.Y.Super. 718; 
Hampson v. Taylor, 8 A. 831, 23 A. 
732, 15 R.I. 88; Davis v. Collins, 48 S. 
BE. 469, 69 S.C. 460; Citizens’ Bank vy. 
Shaw, 84 N.W. 779, 14 S.D. 197; Sun 
Ins. Office v. Beneke, (Tex.Civ.App.) 
53 S.W. 98; Remlinger v. Young, 22 
Wis. 426), (2) of a witness (Parker v. 
Johnson, 25 Ga. 576), (3) of the court 
(Cantey v. Whitaker, 17 S.C. 527 
[where misapprehension of the judge 
as to whether a fact had been admit- 
ted is the reason for failure to intro- 
duce evidence thereof, the case may 
be reopened to admit evidence of such 
fact]), (4) or is newly discovered 
(Hook vy. Stovall, 26 Ga. 704; Williams 
vy. Allen, 40 Ind. 295; Thatcher v. 


Priest v. | 
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dence.41 Where a good reason is given for the prior 
omission to introduce evidenee, the request to reopen 
should ordinarily be granted.*? 
hand, if the moving party fails to show good cause 
for reopening the case, it is a proper exercise of dis- 
cretion to refuse to permit him to do s 
notes below will be found instances in which the 
court properly exercised its discretion in -reopen- 
ing,** or refusing to reopen,*® the case for the intro- 
duction of further evidence, or abused its discretion 


And, on the other 


In the 


0.*3 


Stickney, 55 N.W. 488, 88 Iowa 454; 
Le Moyne v. Braden, 55 N.W. 14, 87 
Iowa 739; State v. Powell, 4 So. 447, 
40 La.Ann. 241; Cotton v. Jones, 37 
Tex. 34; Leary v. Leary, 32 N.W. 623, 
68 Wis. 662), (5) where there is a 
sharp conflict in the evidence on ques- 
tions as to which experimental evi- 
dence was directed (Kinzell v. Chica- 
go, M. & St. P. Ry. Co., 190 PB. 255; 33 
Idaho 1), (6) or where the opposite 
party attempts to take advantage of 
some formal point inadvertently over- 
looked (Hampson v. Taylor, 8 A. 331, 
23 A. 732, 15 R.I. 83), (7) where the 
counsel charges that the judge has 
misstated the evidence in his recapit- 
ulation thereof to the jury (Meyer v. 
Goedel, 31 How.Pr. (N.Y.) 456), (8) 
or where a party has been surprised 
by the testimony of a witness (Bone 
v. Ingram, 27 Ga. 382). 

45. See cases infra this note. 

[a] Discretion properly exercised. 
—(1) The discretion of the court is 
not abused by refusing to reopen the 
case to admit merely cumulative evi- 
dence (Eureka Co. v: Edwards, &6 
Ala. 250; Chalfant v. Reinhardt, 115 
A. 674, 12 Del.Ch. 2*% [aff 110 A. 663, 
12 Del.Ch. 214]; Maccn v. Harris, 75 
Ga. 761; Kipp v. Love, 151 N.W. 201, 
128 Minn. 498; Arnold v. Draper, (R. 
I.) 106 A. 581; Hinton v. Cream City 
BR. Col 27 NGW 2 LAT, 65 SWS 823 > 
Brown 'v. -“Alliante: (Nol 27.19 BC: 
529. See O’Connell v. National Sure- 
ty Co., 185 Ill.App. 458), (2) or where 
no diligence was used to secure the 
evidence (Pacific Feed Co. v. Kennel, 
218 P. 274, 63 Cal.App. 108; Seek- 
el v. Norman, 43 N.W. 190, 78 Iowa 
254; Northwest Hay Ass’n v. Chase, 
239) VPP Pl 136s Washes = 60): munca» 


‘to permit the taking’ of further evi- 


dence, the existence and materiality 
of which were known to the party of- 
fering it before the case was closed — 
(Loftus v. Fischer, 45 P. 328, 113 Cal. 
286; Commercial Bank vy. Brinker- 
hoff, 85 S.W. 121, 110 Mo.App. 429; 
Martin v. Union Mut. Ins. Co., 43 P. 
53, 18 Wash. 275; Brown v. “Alliance 
No. 2,” 19°B.C.. 529)') "(4)— to “permit 
introduction of testimony in the ab- 
sence of any showing that such tes- 
timony would be given (McCullough 
v. Cuthbert, 267 P. 828, 46 Idaho 294); 
(5) or that it could not have been 
sooner procured (Patrick v. Perry- 
man, 52 Ill.App. 514), (6) on account 
of the sickness of the party, when 
his counsel announced ready during 
the absence of the party and failed 
to ask a postponement (Oliver v. 
Cooper First Nat. Bank, 33 S.W. 706, 
12 Tex.Civ.App. 78); (7) where the 
evidence is immaterial or irrelevant 
(Sovereign Camp, W. O. W., v. Bell, 
156. S.H. 235, 42’ Ga.-App. 323; Patrick 
v. Perryman, 52 Ill.App. 514; Brede 
v. Minnesota Crushed Stone’ Co., 178 
N.W. 820, 179 N.W. 6388, 146 Minn. 
406; McCloud-Love Live Stock Com- 
mission Co. v. Doud, 76 N.W. 569, 56 
Neb. 270); (8) to permit further 
testimony in behalf of one party aft- 
er the other parties’ witnesses have 
gone away (Davis & Hatcher v. Cen- 
tral RR. Co. ‘75 Ga 645; Osgood ‘Vv. 
Bauder, 47 N.W. 1001, 82 Iowa 171; 
Peppett v. Michigan Cent. R. Co., 78 
N.W. 900, 119 Mich. 640; Wood v. 
Washington, 115 N.W. 810, 135 Wis. 
299), (9) when failure sooner to pro- 
duce did not occur through over- 
sight (Hstill v. Citizens’ & Southern 
Bank, 113 S.E. 552, 153 Ga. 618; Ban- 
ning v. Purinton, 75 N.W. 639, 105 
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by reopening the 


in the discretion of the court.4§ 
reopens the ¢ 


Teal Oe 


the ease.°° 


case*® or refusing to reopen it.47 
The fact that a new term of court had begun when 
the case was reopened does not affect the reopening 
Where the court 
case on motion, the character of the 
showing made in support of the motion is mmmate- 
as the court may, of its own motion, reopen 
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Rested. 


[§§ 179-180 


It is within the diseretion of the court 
whether or not to admit further evidence after. the 
party offering the evidence has rested, and this dis- 
eretion will not be reviewed except where 1¢ has 
clearly been abused.®? 
er to reopen the case and admit evidence after a 
party has rested where the evidence has been in- 


Thus it has been held prop- 


advertently omitted,®? or is only such as the op- 


[§ 180] b. After Party Offering Evidence Has 


Towa 642); (10) where the witness 
sought to be introduced was in court 
upon subpoena of plaintiff before the 
motion was- made (Goodrich v. Kan- 
sas City, ete -R-iCo:,-563° SW. 917,) 152 
Mo. 222); (11) by declining to per- 
mit a witness to be recalled for the 
purpose of stating what his testi- 
mony was (Green vy. Ford, 35 Md. 82); 
(12). to ask him in regard to a state- 
ment made by him in the presence of 
plaintiff's intestate, which was not 
contradicted by intestate, nor was his 
attention particularly called to it 
(Beale v. Hall, 22 Ga. 431); (13) to 
permit a party to show the imperti- 
nency of testimony which was com- 
petent at the time it was offered 
(Morrissett v. Wood, 26 So. 37, 123 
Ala. 384, 82 Am.S.R. 127); (14) by 
refusing permission to defendant to 
introduce expert evidence to impeach 
entries in an account book, when he 
had not reserved the right or asked 
permission so to do and the suspicious 
entries were open to an ordinary in- 
spection of the book (Nelson y. Fin- 
seth, 57 N.W. 141, 55 Minn. 417); (15) 
by declining to receive evidence 
which would not change the result 
of the case (Carrillo v. Carrillo, (Tex. 
Civ.App.) 289 S.W. 88; Howatt v. 
Clark 192 Pr 7, 122°0wWash., 137) 3. (16) 
or by declining to permit parties, or 
witnesses, who reside in the county 
where the case is tried, but not pres- 
ent until after the evidence is closed, 
then to testify (Maddox v. Cole, 6 S. 
H. 601, 81 Ga. 325; Clinton Nat. Bank 
v. Torry, 30 Iowa 85). 

[b] Mere inadvertence is not re- 
garded as a Sufficient excuse. State 
v. City of Eveleth, 228 N.W. 447, 179 
Minn. 99. 

46. See cases infra this note. 


{a] Illustrations.—The discretion 
is abused by-reopening to admit 
proof, incompetent in the first in- 


stance under the pleadings, where no 
showing is made as to what the tes- 
timony will prove. Wagar v. Bow- 
ley, 62 N.W. 293, 104 Mich. 38; Car- 


ter v. Collins, 117 So. 336, 151 Miss, 1. 
47. See cases infra this note. 
[a] Mlustrations.—(1) The dis- 


eretion has been held abused by the 
court by refusal to reopen to admit 
newly discovered evidence (Watts v. 
Billings Bench Water Ass’n, 253 P. 
260, 78 Mont. 199), (2) material evi- 
dence not previously available (U. S. 
v. Mammoth Oil Co., 14 F.(2d) 705 


[rev 5 F.(2d) 330, aff 275 U.S. 18, 48 
S.C. L772 L.bd. 137); \Schipfer v. 
Stone, 218 N.W. 568, 219 N.W. 933, 


206 Iowa 328); (3) where due dili- 
gence in attempting to secure it has 
been shown (Schipfer v. Stone, 
pra); (4) when the court permits 
amendments to the pleadings to be 
made after the evidence is closed and 
then declines to hear evidence on the 
new issues (Miller v. Hibben, 17 Ind. 
441); (5) refuses to allow plaintiff 
to produce additional evidence sufii- 
cient to avoid a nonsuit, unless de- 
fendant would be prejudiced thereby 
(Ellenberg v. Southern R. Co., 63 S. 
E. 240, 5 Ga.App. 389; Meacham y: 
Moore, 59 Miss. 561); (6) or refuses 
to permit depositions to be read after 
argument, having previously improp- 
erly refused an adjournment on ac- 
count of the nonarrival of the deposi- 
tions (Sun Ins. Office v. Stegar, 112 
S.W. 922, 129 Ky. 808); (7) or where 
the court, after plaintiff’s opening ar- 
gument, declines to permit an impor- 
tant witness of defendant who be- 


-solidated 


su- |. 


came sick to testify (Ft. Worth, etc., 
RB: Co. v. Johnston, 23, SOW. 827, 5 Lex. 


Civ.App. 24). 

48. Gross v. Watts, 104 S.W. 30, 
206 Mo. 373, 121 Am.S.R. 662; Wyom- 
ing Stockmen’s Loan Co. v. Johnston, 
240 P. 449, 338 Wyo. 457. 

49. Rutledge v. Barger, 255 P. 537, 
82 Cal.App. 356. 

50. Badoner v. Guaranty Trust, 
ete, Bank, 200 P., 638, 286) Cal. 775; 
Rutledge v. Barger, 255 P. 537, 82 Cal. 
App. 356. 

51. U.S.—Philadelphia, etc., R. Co. 
v. Stimpson, 14 Pet. 448, 10 L.Ed. 535; 
Gulf Refining Co. of Louisiana v. 
Phillips, 4d (20)! (967) sfatt 5.BY (2a) 
514, and cert den 273 U.S. 697, 47 S.Ct. 
93, 71 L.Ed. 845]; Gulf Refining Co. 
of Louisiana v. Sandlin, 11 F.(2d) 967 
[aff 5 F.(2d) 514, and cert den 273 U. 
S. 697,47 S.Ct. 93, 71: L: bd. 845]; Pos- 
tal Telegraph-Cable Co. of Washing- 
ton .v.. Northern, Pach Ry.! Co. 2281, BF: 
824, 128 C.C.A. 350; Texas & P. Ry. 
Co. v. Rosborough, 209 F. 205, 126 
CiGrAy 299) [aikros eS Cty Waves omuess 
429, 59 L.Ed. 299]; Render v. Arkan- 
sas Valley Trust Co., 196 F. 1, 115 C. 
C.A. 635; Hart v. Bowen, 86 F. 877, 
31 €.C.A.'31 [cert den 18 S.Ct. 943, 171 
U.S. 688]. 

Ala.—Ashford v. McKee, 62 So. 879, 
183 Ala. 620; Yolande Coal & Coke 
Co. v. Norwood, 58 So. 118, 4 Ala. App. 
39.05 

Ark.—Wolfort v. Hochbaum, 117 S. 
W.. 525, 89 Ark. 612. 

Fla.—Hoey v. Fletcher, 22 So. 716, 
39 Fla. 325. 

Ga.—Georgia  R., etc., Co. Vv. 
Churchill yess sus) woo Om. tl syGraeumliers 
Orr pv. Garabold, 11 S.Ba 7783-85) Gai 
373; Jordan v. Pollock, 14 Ga. 145. 

1Il1l.—Hartrich v. Hawes, 67 N.E. 18, 
202 Ill. 3384 faff, 103 Dll-App. 4337]; 
Mueller v. Rebhan, 94 Ill. 142; Row- 
ley v. Hughes, 40 Ill. 316; Wilborn 
v. Odell, 29 Ill. 456; Offner v. Chi- 
caso: & TR? Cow lian tt Apps 827 
Nyberg Automobile Works v. Devaux, 
159 Ill.App. 95; Garretson v. Village 
of Fox Lake, 154 Ill.App. 58; Con- 
CoalyiCoy Wot 8St, Louisiave 
Jones & Adams, 120 I1l.App. 139 [aff 
83 N.B. 851, 232 Ill. 326]; Chicago City 
R. Cosy. Carroll, 102) TllApp. (202 (att 
68 N-E. 1087, 206 Ill. 318]; Johnston 
ve -Campiaun 78a nsAppi 267; 
v. Kinzel, 19 Ill.App. 571. 

Ind.—Ellison v. Branstrator, 54 N. 
BH. 433, 153 Ind. 146; Clawson v. Black, 
138 N.E. 362, 80 Ind.App. 111. 
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Iowa.—Cannon vy. Iowa City, 34 
Iowa 208. 

Kan.—Davies v. Lutz, 205 P. 6387, 
110 Kan. 657. 

Ky.—Western’ Union Tel. Co. v. 
Parsons, 72 S.W. 800, 24 Ky.L. 2008; 
Ballowe v. Hillman, 37 S.W. 950, 18 
IES (Ee 

La.—Means vy. Ross, 30 So. 300, 106 


La, 1/75. 

Md.—Jackson v. Shawinigan Blec- 
tro Products Co., 103 A. 453, 132 Mad. 
1283) State vy. Duivall, 34 “Av 8315 383 
Md. 123. 

Mass.—Maloney y. Philpot, 107 N.E. 
369, 219 Mass. 480; Morena v. Wins- 
ton, 80 N.E. 473, 194 Mass. 378; Cush- 
ing v. Cushing, 61 N.H. 814, 180 Mass. 
150; Brittain v. West End St. R. Co., 
46 N.H. 111, 168 Mass. 10. 

Mich.—-Deyo v. Detroit Creamery, 
Co., 241 N.W. 244, 257 Mich. 

Minn. —McCartney Vv. City. ‘of St. 
Paul, 233 N.W. 465, 181 Minn. 555. 

Mo.—Bonslett v. New York Life 
Ins. Co., 190 S.W. 870; Board of Pres- 


ident and Directors of St. Louis Pub- 
lic Schools v. Risley, 40 Mo. 356 [aff 
10 Wall. AF NO ON dae So Ola 
Jones v. Relfe, 10 Mo. 623; De Soto 
v. Brown, 44 Mo.App. 148. 

Mont.—Schilling vy. Curran, 76 P. 
998, 30 Mont. 370. 

Neb.—Union Pac. R. Co. v. Hd- 
mondson, 110 N.W. 650, 77 Neb. 682; 
Chicago, ete, R. Co. v. Goracke. 48 
N.W. 879, 32 Neb. 90; Pence v. Uhl, 
9 N.W. 40, 11 Neb. 320. 

N.H.—Lee WW. Hlustis,. 19> Nob e 4345 
111 A. 627; Gerrish v. Whitfield, 55 
AS Folge ce N.H. 222% 

N.J.—Vogel vy. North Jersey St. R. 
Co., 54 A. 563. 69 N.J.Law 219; Black 
v. Lamb, 12 N.J.Eq. 108. 

N.Y.—Carradine v. Hotchkiss, 24 
N.E. 1020, 120 N.Y. 608; Bernheim v. 
Daggett, 84 N.Y. 670 mem [aff 12 Abb. 
N.Cas. 316]; Barson v. Mulligan, 79 
NE YaSi 3 te io App Diva L920 ia boy ne 
Wormser, 64 N.Y.S. 897, 51 App.Div. 
441 [mod 28 Misc. 608, 59 N.Y.S. 1088, 
1 Mills 235]; Frindel v. Schaikewitz, 
45 N.Y.S. 104, 16 App.Div. 143; Wool- 
sey v. Ellenville, 32 N.Y.S. 543, 84 
Hun 236 [aff 50 N.H. 270, 155 NY. 


573]; Fell v. New York Locomotive 
Works, 13 SNeY.S: $381) 50) Hunn 6oO25 


Steele v. Martin, 10 N.Y.St. 154, 45 


Hun, 594; Peckham v. Leary, 13 N.Y. 
Super. 494. 

Ohio.—Siegal vy. Portage Yellow 
Pe Co., 155 N.E. 145, 23 OhioApp. 
438. 

Okl.—Webber v. Sandridge, 2 P. 
(2d) 959, 151 Ok]. +1423 1 Houser Tv. 
Ivey, 249 P. 141, 119 Okl. 42; Insur- 
ance Co. of the State of Pennsyl- 
vania) va Harris, 152, “P3595 49 7 Oks. 
165. 


Porto Rico.—Principe v. American 
R. Co., 22 Porto: Rico -282. 
R.I.—Entwistle v. Rhode 
Cox, LOS AS 625: 
S.C.—Davis v. Collins, 48 S.E. 469, 
69 S.C. 460; Virginia-Carolina Chem- 
ical, Cos vs Kirven, 35) S:Bi 2745, 5738: 


C. 445 
223 N.W. 


Island 


§8.D.—Klundt vy. Sande, 
338, 54 S.D. 421. 

Tex.—Jacobs v. Crum, 62 Tex. 401; 
Pontiac Buggy Co. v. Dupree, 56 S. 
W. 708, 23 Tex.Civ.App. 298; Greer 
v. Bringhurst, 56 S.W. 947, 23 Tex. 
Civ.App. 582; Johnson vy. Patterson, 
(Civ.App.) 33 S.W. 10388. 

Wash.—Knapp v. Order of Pendo, 
79 BP. 209, 36 Wash. 601. 

W is.—Maxwell v. Town of Welling- 
ton, 120 N.W. 505, 138 Wis. 607; Mur- 


phy v. Herold Co., 119 N.W. 294, 187 
Wis. 609; Lauterbach v. Netzo, 87 N. 
W. 280, 111 Wis. 322; Humphrey v. 


State, 47 N.W. 836, 78 Wis. 569. 

Wyo.—Hellman y. Wright, 1 Wyo. 
190. 

[a] Court may call attention of 
party to omission of proof after 
plaintiff has closed his case, and on 
request permit the omission to be 
supplied. Hart v. Bowen, 86 F. 877, 
31 C.C.A. 31 [cert den 171 U.S. 688,.18 
S.Ct. 943]. 

{[b] Subsequent discovery of orig- 
inal document.—If a copy of a paper 
has been admitted as secondary evi- 
dence, and the original is subsequent- 
ly found, it is within the discretion of 
the court to permit the original to 
be put in evidence after the opening 
of the case of the adverse party. 
Blake v. Sawin, 10 Allen (Mass.) 340. 

52. Penn v. Georgia, ete., R. Co., 
60 S.H. 172, 129 Ga. 856; Consolidat- 
ed Coach Corporation vy. Phillips, 34 
S.W.(2d) 722, 236. Ky. 823; De Soto 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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posite party might have anticipated;5* where the 
opposite party attempts to take advantage of some 
formal point inadvertently overlooked ;°* where the 
evidence offered is shown to be newly “discovered ; oo 
or where the purpose of the evidence is to correct 
On the other hand, 
the eourt may properly refuse to reopen the ease 
to admit facts shown to have been within the knowl- 
edge of the party and available to him before he 
rested his case,°* or which is merely cumulative,®* 
or which would be ineffectual for the purpose of- 
Where the testimony is offered in rebut- 
tal, an objection that the party offering it had rest- 
Where a party rests, 
expressly reserving the right to introduce evidence 


evidence previously offered.*® 


fered.®® 


ed his ease is without merit.®° 


v. Brown, 44 Mo.App. 148; Davis v. 
Collins, 48 S.E. 469, 69 S.C. 460. 

53. Chesapeake, ete., R. Co. v. Du- 
pee, 67 S.W. 15, 23 Ky.L. 2349. 

54. Hampson v. Taylor, 8 A. 331, 
weeds, Wen dS) RW S3. 

55. Williams v. Allen, 40 Ind. 295; 
German Sav. Bank v. Kerlin, 53 Mo. 
382; Cotton v. Jones, 37 Tex. 34. 

56. Humphrey vy. State, 47 N.W. 
836, 78 Wis. 569. 

57. Green County Commercial 
Bank v. Brinkerhoff, 85 S.W. 121, 110 
Mo.App. 429; Askey v. Power, (Tex. 
Commn.App.) 36 S.W.(2d) 446 [rev 
(Civ.App.) 21 S.W.(2d) 326]; Askey v. 
Power, (Tex.Civ.App.) 21 S.W.(2d) 
326 [rev (Commn.App.) 36 S.W.(2d) 
446]; Mynatt v. Howard, (Tex.Civ. 
App.) 273 S.W. 276. 


58. Berio v. Gay, 272 F. 404. 
59, sbence vy. Uhl, 9° NEW. 40,001 
Neb. 320. 


60. Tisdale v. Ennis, 122 N.W. 959, 
144 Iowa 306. 


Glia Youne v. Krause, ,(Tex:Civ. 
App.) 27 S.W.(2d) 292. 
62. Regan v. Chicago, M. & St. P. 


Ry. Co., 204 Il].App. 115. 

63. U.S.—Eggen v. U. S., 58 F.(2d) 
616. 

Cal.—Cousins v. Partridge, 21 P. 
745, 79 Cal. 224; Fairchild v. Califor- 
milaw stace Co; 13) Cal.( 599s" Priest.v. 
Union Canal Co., 6 Cal. 170. 

Fla.—Volusia County Bank v. Bige- 
low, 33 So. 704, 45 Fla. 688. 
Idaho.—Dunn v. Boise City, 283 P. 
606, 48 Idaho 550; Shillingford v. 
Benewah County, 282 P. 864, 48 Idaho 
447. 

1ll.—Mueller v. Rebhan, 94 Ill. 142. 

Kan.—Hill v. Miller, 32 P. 354, 50 
Kan. 659. 

Ky.—Rogers v. Flick, 139 S.W. 1098, 
144 Ky. 844; Mutual L. Ins. Co. v. 
Thomson, 22 S.W. 87, 94 Ky. 253, 14 
Ky.L. 800. 

La.—Stone v. Carter, 5 La. 448; 
Sterling v. Carruthers, 7 Mart.N.S. 55. 

Mich.—Minkley v.-Springwell’s Tp., 
71 N.W. 649, 113 Mich. 347; McHugh 
v. Butler, 39 Mich. 185. 

Miss.—Wood v. Gibbs, 35 Miss. 559. 

Mo.—Roe v. Versailles Bank, 67 S. 
W. PEA 167 Mo. 406. 

N.M.—Lacey v. Woodward, 25 P. 
785, 5 N.M. 583 

N.Y.—Abenheim v. Samuels, 1 N.Y. 
S. 868, 49 Hun 607 [rearg den 5 N.Y.S. 
117, 52 Hun 611]; Henry v. Lowell, 16 
Barb. 268; Anthony v. Smith, 17 N.Y. 
Super. 508. 

N.C.—Gregg v. Mallett, 15 S.B. 936, 
111 N.C. 74. é 

Ohio.—I. O. H. v. Fife, 16 Ohio Cir. 
CEN S 92.05. 

Okl.—Bower v. Selby, 232 P. 402, 
105 Okl. 241. 

Pa.—McCoy v. Niblick, 70 A. 577, 
221 Pas 123) 30 EARLA.N.S. 355. 

Tenn.—Louisville, ete, R. Co. v. 
Parker, 12 Heisk. 49. 

Tex.—Galveston, ete., R. Co. v. Par- 
rish;. (Civ. App:).40 Sw. 191. 

Utah.—Sullivan v. Condas, 290, BP. 
954, 76 Utah 585. 

Va.—Brooks v. Wilcox, 11 Gratt. (52 
Va.) 411. 
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closed.®! 


reopened for the 


is not subject to 


Wash.—Garey v. City of Pasco, 154 
P. 433, 89 Wash. 382.. 

W.Va.—Perdue vy. 
Coals ete, Com 21°78. 
ola. 

Wis.—Maxwell v. Wellington, 
N.W. 505, 1388 Wis. 607; Murphy v. 
Herold Co., 119 N.W. 294, 137 Wis. 
609; McDermott v. Chicago, tert. 
Co., 55 N.W. 179, 85 Wis. 102. 

[a] Thus, in a payee’s action 
against the maker on a note providing 
for payment of reasonable attorney’s 
fee in which the petition fixed the 
amount as a reasonable fee, and 
prayed judgment therefor, and proof 
offered by the payee tended to show 
such amount a reasonable fee without 
counterproof on the part of the mak- 
er, the action of the court in permit- 
ting the maker to reopen the case to 
introduce evidence of what was a rea- 
sonable attorney’s fee is not an abuse 
of discretion. Bower v. Selby, 232 P. 
402, 105 Okl. 241. 

{b] Where one of parties has left 
with assurance that no more evidence 
would be introduced by the opposite 
side, it is not an abuse of discretion to 
refuse to receive additional evidence 
offered by the party giving such as- 


Caswell Creek 
870, 40 W.Va. 
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surance. I: OMA. v. Fife, 16’Ohio ‘Cir. 
CtUIN.S: 205. r 
64. U.S.—Missouri Pac. Ry. Co. v. 


Oleson, 213° E.-329, 130° CCA. 381. 

Ala.—Catts v. Phillips, 117 So. 34, 
217 Ala. 488; Patterson v. Alabama 
Fuel & Iron Co., 69 So. 952, 194 Ala. 
278; Higdon v. Garrett, 50 So. 323, 163 
Ala. 285; Chandler Bros. v. Higgins, 
47 So. 284, 156 Ala. 511. 

Ark.—Engles v. Blocker, 192 S.W. 
193. 

Cal.—Consolidated Nat. Bank v. 
Pacific Coast Steamship Co., 30 P. 96, 
96) Call Ly 29 Am-S KR. 853)" Priest vi 
Union Canal Co.,'6 Cal. 170; Mowry 
vy. Starbuck, 4‘Cal. 274; Provensal v. 
Michel, 265 P. 580, 89 Cal.App. 594; 
Phenegar v. Paolini, 149 P. 1008, 27 
Cal.App. 381; O’Brien v. Big Casino 
os Min. Co., 99 PB. 209, 9 Cal-App. 
283. 

Colo.—Lewis v. Helm, 90 P. 97, 40 
Colo. 17; French v. Guyot, 70 P. 683, 
30 Colo. 222; Layton v. Kirkendall, 
38) 2. 15d,;020) Coro: 23.6: 

ya. ia, F. & A. Ry. Co. v. Bit- 
tick & Mays, 82 S.E. 548, 142 Ga. 191; 
Cushman v. Coleman, 19 S.E. 46, 92 
Ga. 772; Luckie v. Johnston, 15 S.BH. 
459, 89 Ga. 321; Central R. & Banking 
Cor va, Curtis, 13) S35. 5%, 87 Gas 46 
Augusta, etc., R. Co. v. Dorsey, 68 Ga. 
228; Wells v. Walker, 29 Ga. 450; 
McKenzie v. Patterson, 109 S.E. 174, 
27 Ga.App. 465; Lewis v. Dickenson, 
103 S.E. 195, 25 Ga.App. 354; Jackson 
v. Georgia R. & Banking Co., 67 S.E. 
898, 7 Ga.App. 644; Leake v. J. R. 
King Dry Goods Co., 62 S.E. 729, 5 Ga. 
App. 102. 

Ill.—People y. Shortall, 122 N.E. 60, 
287 Ill. 150; People v. St. Louis, I. M. 
eS. Ry Cos. 115 NB. 8545.2,7-8) Ti. 
25; People v. Cole, 81 N.B. 7, 227 Ill. 
59; People v. Wiemers, 80 N.E. 45, 
225 Ill. 17; Meontag v. Linn, 23 Ill. 
551; Kersul v. Baldwin Piano Co., 
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later, which reservation is not objected to, he may 
introduce such evidence after the other side has 
Where one has rested after the opposite 
party has stated that he would introduce no testi- 
mony, it is an abuse of discretion to refuse to allow 
him to introduce testimony where the opposite par- 
ty does so notwithstanding his statement.®? 

[§ 181] ce. After Both Parties Have Rested, or 
Close of Evidence. 


Whether or not a ease shall be 
introduction of evidence after both 


parties have rested their eases in chief,®* or after 
the close of the evidence,** is within the discretion 
of the trial court, whose action in granting or re- 
fusing a motion to reopen at this stage of the trial 


review unless the discretion of the 


208 Ill.App. 265; Cope v. Brentz, 190 
Tll.App. 504; German-American Bank 
of Bloomington v. Owens, 143 Ill.App. 
211; Chicago & N. W. R. Co. v. Jamie- 
son, 112 Ill.App. 69. See Sans Souci 
Park v. Anderson, 202 Ill.App. 118; 
Leisteko v. Smith, 190 TJl.App. 313. 

Ind.—Holmes v. Hinkle, 63 Ind. 518; 
McIntire v. Young, 6 Blackf. 496, 39 
Am.D. 443; State v. Beem, 3 Blackf. 
222; Milgram v. Brown Shoe Co., 139 
N.E. 377, 80 Ind.App. 385; Chicago, T. 
H. & S. E. Ry. Co. v. Barnes, 119 N.B. 
26, 68 Ind.App. 354; Gray v. Good, 89 
N.E. 498, 44 Ind.App. 476. 

Iowa.—First Nat. Bank v. Fulton, 
137 N.W. 1019, 156 Iowa 734; In re 
Carroll’s Estate, 128 N.W. 929, 149 
Iowa 617; Hartley State Bank v. Mc- 
Corkell, 60 N.W. 197, 91 Iowa 660; 
McManus v. Finan, 4 Iowa 283. 

Kan.—Stevens v. Clemmons, 34 P. 
1043, 52 Kan. 369. 

Ky.—Town of Wingo v. Rhodes, 
28 S.W.(2d) 465, 284 Ky. 385; Taylor 
v. Shemwell, 4 B.Mon. 575; Prather 
v. Naylor, 1 B.Mon. 244; Hocker Vv. 
Davis, 2 T.B.Mon. 118; Louisville R. 
ae Williams, 109 S.W. 874, 33 Ky. 

La.—Succession of Lefort, 71 So. 
215, 189 La. 51, Ann.Cas.1917BE 769; 
Roberts v. Louisiana Ry. & Naviga- 
tion Co., 61 So. 522, 182 La. 446, Ann. 
Cas.1914D 1207; State v. Sims, 31 So. 
71, 106 La. 453; Buel v. New York 
Steamer, 17 La. 541; Wyatt v. Texas 
Ripe Line Co., 120 So. 123, 9 La.App. 
248. 

Me.—McDonald v. Smith, 14 Me. 99. 

Md.—Weinstein v. Boyd, 110 A. 506, 
age Md. 227; Green v. Ford, 35 Md. 


Mass.—Carriere v. Merrick Lumber 
Co., 89 N.B. 544, 203 Mass. 822; Mar- 
ple v. Keyes, 9 ‘Gray 221. 

Mich.—Detroit, ete., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Minn.—McCartney v. City of St. 
Paul, 233 N.W. 465, 181 Minn. 555. 

Mo.—Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644; Jack- 
son v. Grand Ave. R. Co., 24 S.W. 192, 
118 Mo. 199; Tutie v. Kennedy, (App.) 
272 S.W. 117; Devine v. Meramec 
Portland Cement & Material -Co., 
(App.) 253 S.W. 444; McElwain v. 
Dunham, (App.) 221 S.W. 773; Cow- 
gill v. Little Persimmon Mining Co., 
(App.) 183 S.W. 346; Fezler v. Gibson, 
166 S.W. 1096, 183 Mo.App. 385; Doyle 
v. St. Louis Transit Corl Ou S.W. 598, 
124 Mo.App. 504; Houston v. Thomp- 
son, 87 Mo.App. 63; Pearson v. Gillett, 
55 Mo.App. 312; Roland v. Beshears, 
54 Mo.App. 227. 

Mont.—Brange v. Bowen, 186 P. 680, 
57 Mont. 77. 

N.H.—Cotton v. Stevens, 129 A. 873, 
82 _ N.H. 105; Wells v. Burbank, 17 
N.He 13938. 

N.J.—Hannon v. Delaware, L. & W. 
R. Co., 119 A. 86, 98 N.J.Law 191. 

N.Y.—New Jersey Steamboat Co. 
Vie New, York, “kb INES 8%. 109) SNiye 
621; Marshall v. Davies, 78 N.Y. 414, 
58 How.Pr. 231 [rev 16 Hun 606]; 
Meyer v. Cullen, 54 N.Y. 392: Cad- 
well v. New Jersey Steamboat Cos, 
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court has been abused. The discretion, however, 
should be reasonably exercised so as not to preju- 
The court may per- 
mit the ease to be reopened to admit evidence which, 
through inadvertence or mistake, was not introduced 
at the proper time;®® and ordinarily it should do 
so;°" but it is generally wholly within the court’s 
Nor ean it be con- 
sidered an abuse of discretion to reopen a case for 
further evidence where the adverse party suffers no 
injustice,°® or where the court permits him the same 
latitude in introducing further evidence,’® where it 
is necessary to reopen to supply evidence material 
to the ease and necessary for its proper disposition,*4 
or where the evidence is newly discovered.*? 


dice the rights of the parties.°® 


discretion whether it will do so.®8 


47 N.Y. 282 [aff 56 Barb. 425]; Har- 
pell v. Curtis, 1 E.D.Smith 78; Charles 
v. Scheibel, 218 N.Y.S. 545, 128 Misc. 
275 [aff 222 N.Y.S. 784, 221 App.Div. 


816]; Bierschenk v. Stokes, 26 N.Y.S. 
So mom witsC ly 607 ations! INA YIS. le 
MISCHPe9 20) 23'S NGY_Civibrocs 375s 


Meyer, Jr. v. Goedel, 31 How.Pr. 456. 

N.C.—Dunvree v. Virginia Home 
ENSHUCo:) 920N-C: Ani7s 

Ohio.—Ketcham y. Miller, 136 N. 
BE. 145, 104 OhioSt. 372; Hughes: v. 
State, 29 OhioCir.Ct. 237. 

Okl.—St. Louis-San Francisco Ry. 
Co. vs ‘Clark, 229 P:°779, 104 OK]. 24; 
St. Louis & S.'Fs Ri. Co: vi Wong; 137 
reagan +r OK 1.0.1 Ann, Casa ol5C 

Or.—Dodson v. City of Bend, 242 
PPs2t 7 Ve Orsi23dk 

Pa.—Steward v. Pen Argyl Nat. 
Bank, 161 A. 327, 307 Pa. 328; Shein- 
man Bros. v. Hoviand-Sardeson-Mc- 
Colm Co., 78 Pa.Super. 479. 

R.I.—Tenbrink v. F. W. Woolworth 


20%, 153. A. 245. 
S.C.—Bowling v. Mangum, 115 S.E. 

Ze el 2S Cal Le COpmEO that, Wal city of 
Rock Hill, 88 S.E. 469, 104 S.C. 116; 
Johnson v. Bonner, 75 S.H. 369, 92 S. 
C. 122; Drake & Mitchell v. Boyce & 
Henry, 22 S.C.L. 222. 

S.D.—Citizens’ Bank v. Shaw, 84 
“N.W. 779, 14 S.D. 197; Calkins v. Sea- 
bury-Calkins Consol. Min. Co., 58 N. 
WU GOL Dees 209% 

Tenn.—Western Union Tel. Co. v. 
Kirkpatrick, 2 Tenn.Civ.A. 

Tex.—Moss v. Sanger, 12 S.w. 616; 
Manly v. Culver, 20 Tex. 143; Zurich 
General Accident & Liability Ins. Co. 
v. Wood, (Civ. App.) 10 S.W.(2d) 760; 
Mantel v. Mitchell, (Civ.App.) 293 S. 
W. 835; Pondrom y. Gray, (Civ.App.) 
289 S.W. 79 [rev on other grounds 
(Commn.App.) 298 S.W. 409]; Ver- 
schoyle v. Thomas, (Civ.App.) 261 S. 
W.. bd45,) Texas Co, \v.. Ramsower, 
(Civ. App.) 255 S.W. 466 [aff (Commn. 
App.) 7 S.W.(2d) 872]; Pierce Oil 
Corporation v. Gilmer Oil Cox, (Civ: 
App.). 280 S.W. 1116; W. T. Wilson 
Grain Co. v. Fitch, (Civ.App.) 208 S. 
W. 556; Puckett & Wear v. City of 
Ft. Worth, (Civ.App.) 180 S.W. 1115; 


Sy louis; ‘etc!,> F! 'Co. ws Cassidy, 
Southwestern Commission Co., 107 S. 
W. 628, 48 Tex.Civ.App. 484; Folts 


v. Ferguson, (Civ.App.) 24 S.W. 657. 

Utah.—Musgrave v. Studebaker 
Bros. Co. of Utah, 160 P. 117, 48 Utah 
410. 

Va.—Bertha Zine Co. v. Martin, 22 
S.E. 869, 93 Va. 791, 70 L.R.A. 999. 

Wash.—Godefroy v. Hupp, 160 P. 
1056, 93 Wash. 371; Reiff v. Coulter, 
92 P. 436, 47 Wash. 678; Bergman y. 
wondon, te... Ins: Co. Tos Pin 989. 34 
Wash. 398; American Bridge Co. v. 
Robinson, 71 P. 1099, 31 Wash. 407; 
Thorne y. Joy, 45 P. 642, 15 Wash. 
83 


W.Va.—Harrold v. City of Hunt- 
ington, 82 S.E. 476, 74 W.Va. 538. 

Wis.—Hathaway  v. Ernest A. 
Arnold Land Co., 145 N.W. 780, 157 


Wis. 22; Riha v. Pelnar, 57 N.W. lid ls 
86 Wis. 408. 

Man.—Scandinavian, etc., Nat. 
Bank v. Kneeland, 23 Man. 480. 
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Like- 


‘[a] Where justice requires it, re- 
opening the trial in an action to fore- 
close a vendor’s lien, to permit evi- 
dence of payment of a mortgage re- 
cording tax, is within the trial court’s 
discretion. Charles v. Scheibel, 218 
N.Y.S. 545, 128 Mise. 275 [aff 222 N. 
Y.S. 784, 221 App.Div. 816]. 

[b] It is proper to decline to re- 
open to admit evidence inadvertently 
omitted, upon unverified application 
made two months after the hearing. 
ee v. Thompson, 87 Mo.App. 

3e 

[c] On trial of cause by court, the 
introduction of evidence after the 
proofs have been closed rests within 
the discretion of the court. People v. 
Cole, 81 N.E. 7, 227 Ill. 59: People v. 
Wiemers, 80 N.E. 45, 225 Ill. 17: 

[d] Where clerk has not made en- 
try of close of evidence.—Although 
the evidence of plaintiff be closed, if 
the clerk has not made an entry to 
that effect, he may still prove a ma- 
terial fact. Code Civ. Prac. arts 
476, 477, 484; Labarre v. Hopkins, 10 
La.Ann. 466 

[e] Effect of rule of court.—A 
rule of court forbidding a party to 
offer any additional testimony after 
he has closed his evidence and made 
a prayer thereon will not exclude 
such evidence as comes to the court 
and jury from the necessary proceed- 
ings in the cause. Main v. Lynch, 54 
Md. 658. 

[f] Absence of attorney.—Act of 
judge, after the evidence was closed, 
in reopening the case for evidence of 
another witness by defendant, was 
not an abuse of discretion, because 
done in the absence of one of defend- 
ant’s attorneys, where the attorney 
who filed the petition and was ap- 
parently the leading counsel was 
present and cross-examined the wit- 
ness. Jackson v. Georgia R. & Bank- 
ing Co., 67 S.E. 898, 7 Ga.App. 644. 

{g] Reopening by court sua spon- 
te.— Where the evidence had been 
closed, it was improper for the court 
of its own motion to recall a witness 
for defendant and subject her to an 
examination in which it indicated its 
disbelief in what she was saying or 
had said. Wilson vy. Wilson, 193 S.W. 
TANG HEN Sintec 

65. Mueller v. Rebhan, 94 Ill. 142; 
Sprague v. Craig, 51 Ill. 288; Yazoo 
Delta Mortg. Co. v. Harlow, 116 So. 
441, 150 Miss. 105. 

‘66. Priest v. Union Canal Co., 6 


Cal. 170; Licey v. Woodward, 25 P. 
785, 5 N.M. 583; Klein v. Sarnoff, 145 
N.Y.S. 88, 838 Misc. 447; Martin v. 


Taylor, (Tex. (Op tay: ey oD) 141 S.w. 1009. 
67. Massachusetts Bonding & Ins. 
Co. v. Florence, (Tex.Civ.App.) 216 
S.W. 471. 
68. Leake v. J. R. King Dry Goods 
Co., 62 S.E.. 729, 5 Ga.App. 102; Ritter 
ys ed of Seattle, 144 P. 61, 82 Wash. 


ro Thus an offer of evidence after 
both parties had rested and after an 
adjournment, which did not show 
that the offered evidence was newly 
discovered or its introduction inad- 


vertently overlooked, is properly re-| 
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wise, there is no abuse of discretion in refusing to 
reopen a case for the admission of merely cumula- 
tive evidence,?* immaterial evidence,7* evidence to 
refute other evidence immaterial to any issue,‘?® 
parol evidence to prove title where it is not shown 
that the written evidence is either lost or destroyed,*® 
evidence contradicting previous testimony of the 
same party offering it,77 evidence not admissible un- 
der the pleadings,’® or evidence, the existence and 
materiality of which were known to the party offer- 
ing it before the close of the case,*® and which was 
deliberately, and without justification, _withheld,*®° 
and which it does not appear that he could not have 
produced before the close of the case.*? 
to reopen the case after the close of the evidence 


Refusal 


fused. Ritter v. City of Seattle, 144 
P. ¢1;°82 Wash.''325. 

69. Alaska United Gold Min. Co. 
Vv. Keating 116) 561, 53 _C:C.AsGo05 
Fisher Mach. Works Co. v. Single- 
tary, 179 P. 328, 104 Kan. 460. 

[a] Thus, where the court, after 
the parties had rested, reopened the 
case and allowed further testimony 
over plaintiff’s objection that its wit- 
nesses on that subject had left the 
court and that their evidence was not 
then available, and defendants con- 
ceded that the absent witnesses, if 
present, would testify as stated by 
plaintiff, there was no abuse of dis- 
cretion in reopening the case. Fish- 
er Mach. Works Co. v. Singletary, 179 
P. 328, 104 Kan. 460. 

70. Hilgedorf v. Bertschinger, 285 
P. 819, 132 Or. 641; Bergman vy. Lon- 
don, .éte., F.oIns: Co... 115i PS 98ouess 
Wash. 398. 

71. De Mund v. Benson, 265 P. 84, 
33 Ariz. 374; Turner v. Modern Wood- 
men of America, 186 Ill.App. 404; 
Morris v. O’Neill, 215 N.W. 8, 239 
Mich. 663; Stanley v. Spann, (Tex. 
Civ.App.) 21 S.W.(2d) 805; Puckett 
& Wear v. City of Ft. Worth, (Tex. 
Civ.App.) 180 S.W. 1115. 

72. St.-Louis, ete., R. Co. v. Phila- 
delphia Fire Assoc., 18 S.W. 438, 55 
Ark. 163; Glenn v. Stewart, 67 S.W. 
237, 167 Mo. 584; Oka v. U. S. Fidel- 
ity & Guaranty Co., 210 N.Y.S. 96, 213 
App.Div. 746. 

a Ga.—Macon vy. Harris, 75 Ga. 

Tex.—Bryan vy. Johnson, (Civ.App.) 
244 S.W. 264 [dism by Be reement 
(Commn.App.) 259 S.W. 1116]. 

Va.—Roanoke Ry. & leeteis Co. v. 
Brown, 154 S.E. 526, 155 Va. 259. 

Wash. In re Krilich’s Estate, 210 
P... 788, 215 P. 9, 122 Wash. 306, 

W.Va.—Sisler v. Shaffer, 28 S.B- 
C2183 WavVack TOO. 

Wis.—Hinton v. Cream City R. Co., 
27 N.W. 147, 65 Wis. 323. 

B.C.—Brown v. ‘Alliance No. 2,” 19 


B.C. 529. 

7% Keahey v. Bryant, (Tex.Civ. 
App.) 134 S.W. 409. 

75. Layton v. Kirkendall, 38 P. 55, 
20 Colo. 236. 

76. Leake v. J. R. King Dry Goods 


Co., 62 S.B. 729,.5 Ga.App. 102. 
77. Grant v. Berger, (R.I.) 100 A. 
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78. Sovereign Camp, W. O. W. v. 
James, (Tex.Civ.App.) 230 S.W. 435. 

79. Loftus v. Fischer, 45 P. 328, 
118 Cal. 286; Maddox v. Cole, 6 S.E. 
601, 81 Ga. 325; Banning v. Purin- 
ton, 75 N.W. 6389, 105 Iowa 642. 

e0. Herricks v. Chicago & E. I. R. 
Co., 100 N.E. 897, 257 Til, 264. 

81. Ala.—Mooneyham y. Herring, 
85 So. 390, 204 Ala. 332. 

Cal.—Chase v. Sunset Mut. Life 
Ass’n, 281 P. 1054, 101 CalzApp. 625; 
Houghton v. Lawton, 218 P. 475, 63 
Cal.App. 218. 

Iowa.—Bohen v. North American 
Life Ins. Co. of Chicago, 177 N.W. 
706, 188 Iowa 1349; Bartlett & Kling 
vy. Illinois Surety Co., LUD IN West ton 
142 Iowa 5388. 

Tex.—Palmer v. 


Guaranty State 


¥or later cases, developments and changes in the law sce Annotations, same title and section number. 
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§§ 181-182] 


to admit merely impeaching testimony is proper 


and not an abuse of diseretion.®2 


case to permit one side to introduce new matter, and 
denying the other side the right to introduce evi- 
dence to meet such new matter, is an abuse of dis- 
The court may, after offering to reopen 
the case for all purposes, refuse to reopen it to 
receive certain specific evidence only.*4 
abuse of diseretion to refuse to permit a party to 
correct a mistake on a material matter where to do 
so would not, prejudice the other party.8® 

[§ 182] d. After Commencement or Conclusion 


eretion.§ 


Bank of Alto, (Civ.App.) 292 S.W. 
953; Pondrom v. Gray, (Civ. App.) 
289 S.W. 79 [rev on other grounds 
(Commn.Anvp.) 298 S.W. 409]. 
Va.—Wilkie v. Richmond Traction 
Co., 54 S.E. 48, 105 Va. 290. 

W.Va.—Jones_ v. Hebdo, 106 S.E. 
ones 88 W.Va. 386. 

B.C.—Brown v. “Alliance No. 2,” 
19 B.C, 529: 

[a]. Thus, where plaintiff failed to 
introduce a deposition which was in 
part favorable to him and in part 
favorable to defendant, but closed 
with a reservation of the right to re- 
open in case of Surprise, such reser- 
vation did not entitle plaintiff to re- 
open, where the opposite party did 
not introduce the deposition. Moon- 
eae v. Herring, 85 So. 390, 204 Ala. 


332. 
82. Hamman v. Emerson, 65 So. 
16531 135. Ta) 629. 
LOL AY L011, 


23. Phelps v. Utley, 
92 Vt. 40. 
84. Hazen v. Ferriter, 259 P. 788, 


124 Kan. 261. 
85. Baxter v. Nebraska Bldg. & 
Inv. Co., 192 N.W. 235, 109 Neb. 748. 


86. George v. Pilcher, 28 Gratt. 
(69 Va.) 299, 26 Am.R. 350. 


87. George v. Pilcher, supra. 
83. U.S.—Union Pac. R. Co. v. Chi- 
Paco, eue,. KR. Conn6) S.Ctr 11733 


U.S. 564, 41 L.Ed. 265 [aff 51 F. 309 
PEO AS ATES. 

Ala.—Western Union Tel. Co. 
Bowman, 37 So. 493, 141 Ala. 175; 
Hutchins v. Childress, 4 Stew.&P. 34. 

Ga.—Seaboard Air Line Ry. vv. 
Johnson, 77 S.E. 632, 139° Ga. 471; 
Wooten vy. Solomon, 77 S.E. 375, 139 
Ga. 433; Bigelow v. Young, 30 Ga. 
121; Russell v. Kearney, 27 Ga. 96; 
Swatts v. Harrison, 91 S.E. 337, 19 
Ga.App. 217 ; Cowart Co. y. Sheffield, 
89 S.E. 1101, 18 Ga.App. 512. 

Ill—Hunt vy. Weir, 29. Ill. 
Bloom vy. Goodner, 1 iene 63; Schlei- 
cher v. General Accident Fire & Life 
Assur. Corporation, 240 Ill.App. 247; 
Springer v. Schwitters, 137 Hl.App. 
103 [aff 86 N.E. 102, 236 Ill. 271]. 

Iowa.—Nielson v. Benedict, 194 N. 
W. 83, 196 Iowa 173; Oakland Inde- 
pendent School Dist. v. Hewitt, 75 N. 
W. 497, 105 Iowa 663; Hamilton Bug- 
gy Co. v. Iowa Buggy Co., 55 N.W. 
496, 88 Iowa 364. 

La.__New Orleans y. Locke, 10 La. 
Ann. 730. 

Me.—Benner v. Benner, 115 A. 202, 
sae Me. 468; Ruggles v. Coffin, 70 Me. 
468. 

Md.—Dailey v. Grimes, 27 Md. 440. 


Mass.—Smith v. Merrill, 9 Gray 
144. 

Mich.—Thompson y. Ellsworth, 39 
Mich. 719. 


Minn.—Baze v. Arper, 6 Minn. 220. 

N.H.—Keefe v. Sullivan County R. 
R., 97 A. 565, 78 N.H. 139. 

N.Y.—Charleston Bank v. Emeric, 
4 N.Y.Super. 718; Jackson v. Tall- 
madge, 4 Cow. 

Pa.—Moloney v. Davis, 48 Pa, 512; 
McCabe v. Sacchetti, 29 Pa.Dist. 25. 

R.I.—Greene v. Rhode Island Co., 
94 A. 869, 38 R.I. 17, L.R.A.1915F 6. 

S.G.—Dobson Vv. Gothran, 13> SEE 
67955 B459.Cxy sols; Christian’ v. Lebe- 
schultz, 18 S.C. 602; Cantey v. Whi- 
taker, 17)-S.C. 627. 

Tex.—Pridgen v. Hill, 12 Tex. 374; 
Texas Co. v. Ramsower, (Commn., 
App.) 7 S.W.(2d) 872 [aff (Civ.App.) 
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Reopening the 


It is an 


the introduction 


255 S.W. 466, and reh den (Commn. 
App.) 10 S.W:. (2d) ; Pace v. 
Olvey, (Civ.App.) 9 
Wright v. Giles, 129 S!w. 1163, 
Tex.Civ.App. 550; Hayes v. Gallaher, 
51 S.w. 280, (21 Tex.Civ.Avp. 88: 
Pheenix Ins. Co. v. Swann, (Civ.App.) 
41 S.W. 519; Walker v. Taul, 1 Tex. 
A.Civ.Cas. § 28. 

Vt.—McMurphey v. Harvey, 4 A. 
864, 58 Vt. 549. 

Va.—George v. Pilcher, 28 Gratt. 
(69 Va.) 299, 26 Am.Rep. 350. 

Wis.—Robinson y. City of Oconto, 
142 N.W. 125, 154 Wis. 64. 

Wyo.——Hecht v. Acme Coal Co., 113 
PLTS8y 1 Pe L321 OI Ww. 8) 84) DR: 
A.N.S. 778, Ann.Cas.1913E 258. 

[a] Reopening’ of case (1) is prop- 
er where the opposite party is not de- 
prived of an opportunity to introduce 
countervailing evidence (Hill v. Mil- 
ler, 7 La.Ann. 621); (2) or counsel 
for the opposite party is permitted 
to reargue the case on the additional 
testimony (Western Union Telegraph 
Co. v. Roberts, 78 S.W. 522, 34 Tex. 
Civ.App. 76); (3) or when witnesses 
have been retained for the purpose 
and the other side notified of the fact 
and nature of the proof, and when 
there is a rule of court investing it 
with that discretion (Dailey v. 
Grimes, 27 Md. 440). 

[b] Presumptious as to court’s 
action.—If the court declines*to re- 
open the case after the arguments 
have commenced, the presumption is 
that it wisely exercised its discretion. 
Moloney v. Davis, 48 Pa. 512. 

{c] Refusal held proper.—(1) Even 
though defendant reserved the right 
to use a witness if he could be pro- 
cured before the case closed, refus- 
ing to permit defendant to offer the 
witness after the caSe was closed, the 
jury charged, and argument begun, 
is not error, it being a matter of dis- 
cretion. Houston BE. & W. T. Ry. Co., 
(Tex.Civ.App.) 10 S.W.(2d) 2438. (2) 
Refusal to reopen the case was not 
abuse of ‘discretion,’ where the evi- 
dence had been closed, plaintiff's 
eounsel had addressed the court, de- 
fendants had spoken for an hour, and 
plaintiff did not tender any witness 
or offer to prove any particular fact 
by such _ witness. Pace v. Olvey, 
(Tex.Civ.App.) 282 S.W. 940. (3) It 
is not an abuse of discretion for a 
trial judge to refuse to reopen a case, 
after it is partly argued before the 
jury, for the purpose of admitting 
testimony which was within the 
knowledge of the moving party when 
the case was closed. Blum vy. Parsons 
Mfg. Co., 112 A. 848, 95 N.J.Law 471. 

€9. See statutory provisions; and 
ease infra this note. 

[a] Effect of waiver of argument. 
—Under a statute providing that a 
case cannot be reopened for addition- 
al evidence after the conclusion of 
the argument, when the argument is 
waived, that is in legal effect the 
same as a closing of the argument. 
Alabama Great Southern R. Co. v. 
Smith, 96 So. 239, 209 Ala. 301. 

90. U.S—ZJ. W. Paxson Co. v. 
Board of Chosen Freeholders of 
Cumberland County, 201 F. 656, 120 
C.C.A. 84 [aff 196 F. 156]. 

Cal.—Loewenthal v. Coonan, 67 P. 
324, 1033, ap P, 3038; 185> Cal. -381, -87 
‘Am. SHR Bei 

6 Fla. 


Fla.—Hooker v. Johnson, 
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of Argument. On trials before a jury, when the ey- 
idence has been closed on both sides and the argument 
of the cause has commenced, as a general rule no 
further evidence should be received from either par- 
ty;°* but the judge presiding at the trial, in the ex- 
ercise of a sound discretion, may relax the rule under 
peculiar circumstances.** 
will reopen the case for further evidence, after com- 
mencement of the argument,®** or except where pro- 
hibited by statute,®® or after it has been conclud- 
ed,®® is within the discretion of the court. 


Whether or not the court 


But if 
of such additional evidence takes 


730. 

Ga.—Merchants Nat. Bank v. Van- 
diver, 33 S.E. 430, 108 Ga. 768; Mathis 
v. Colbert, 24 Ga. 384; Tatum v. 
Padrosa, 100 S.E. 653, 24 Ga.App. 259. 

Ill.—Indiana, etc., R. Co. v. Hen- 
drian, 60 N.E. 902, 190 Ill. 501; Rob- 
inson v. Kirkwood, 91 Ill.App. 54. 

Ind.—Stivp v. Claman, 24 N.E. 131, 
123 Ind. 5382; Watt v. Alvord, 25 Ind. 
533; Stewart v. Stewart, 62 N.E. 1023, 
28 Ind.Apn. 378. 

Iowa.—Henn vy. Finley, 201 N.W. 
783; Hamilton Buggy Co. v. Iowa 
Buggy Co., 55 N.W. 496, 88 Iowa 364; 
Darland v. Rosencrans, 8 N.W. 776, 
56 Iowa 122. 

Kan.—Crawford v. Furlong, 21 
Kan. 698. 

Ky.—Louisville & N. R. Co. v. 
Jolly’s Adm’x, 23 S.W.(2d) 564, 232 
Ky. 702 [cert den 51 S.Ct. 26, 282 U. 
Syuc4l jt pled. Wael 

La.—Gerth's Realty Experts. v. 
Kracke, 100 So. 41, 156 La. 36. But 
see Christina v. Cusimano, 52 So. 157, 
125 La. 1056 (under the provision of 
Code Prac. art 484, that when both 
parties have produced their evidence, 
and the argument has been onened, 
no witnesses can be heard without 
consent of parties, it was error, after 
argument, to admit letters which had 
not been identified, and submit them 
to e handwriting expert for his opin- 
ion). 

Md.—Leland v. Empire Engineer- 
ing Co.,. 108 A. 570,,.135 Md. 208; 
Sellers v. Zimmerman, 18 Mad. 255 

Mass.—Reynolds v. Missouri, K. 
Sate Ry. Co. 113 N.E. 413,224 Mass. 

Mich.—Chivers v. Lytle, 56 N.W. 
862, 97 Mich. 477; Gray v. Wilcox, 
22 N.W. 109, 56 Mich. 58. 

Mo.—Hood v. Mathis, 21 Mo. 308. 

Neb.—Fremont, etc, R. Co 
Crum, 46 N.W. 217, 30 Neb. 70. 
ere oeprigh es aes v. Goedel, 31 How.Pr. 

Ohio.—Dunham vy. Molloy, 16 Ohio 
App. 250. 

Pa.—Tracey v. Good, 3 Pa.L.J. 135. 

is. ; ANE 
N.W. 1013, 81 Wis. 624. 

[a] Evidence founded on hearsay. 
—While it is the duty of the court to 
admit material evidence at any time 
before the argument is closed, if not 
within the knowledge of the party of- 
fering it before, the court is under 
no duty to reopen the caSe for the ad- 
mission of vital evidence when the 
foundation for its introduction rests 
on hearsay evidence. Estill v. Citi- 
zens’ & Southern Bank, 113 S.E. 552, 
153 Ga. 618. 

Lb] Where evidence could have 
readily been produced at the proper 
stage of the proceedings, it is proper 


Vv. 


to refuse to permit it. Owens v. 
Sanders, 44 Ga. 610; Smith’s Heirs 
Sop ees (Tex.Civ.App.) 197 S.W. 
7 


[c] Effect of reopening after argu- 
me.it.—Where both plaintiff and ‘de- 
fendant rest their case at the close 
of plaintiff's evidence and the court 
then gives a special charge to the 
jury, after which the case is argued 
by counsel, such special charge is not 
before the gury when the case is 
finally submitted, where the case, 
after the argument by counsel, is re- 
opened and evidence offered by both 
plaintiff and defendant, at the close 
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the adverse party by surprise, he should be allowed 
time and opportunity, if desired, to meet it with 
And in a case where 
the rejection of further testimony causes pecultar 
hardship, a new trial may be granted.?? 

[§ 183] e. After Motions for Disposal of Case by 
It is within the sound discretion of the 
court whether or not it will allow the ease to be 
reopened for the further introduction of evidence 
after a motion or request for a nonsuit,®? directed 
verdict,°* dismissal,°® peremptory instruction,®® or 
a demurrer to the evidence,®* or withdrawal of the 


further evidence on his side.? 


Court. 


of which both sides again rest and 
the court charges the jury. Dun- 
ham v. Molloy, 16 OhioApp. 250. 

91. Casteel v. Millison, 41 I11l.App. 

61; George v. Pilcher, 28 Gratt. (69 
Va.) 299,926 Am=sR? 350: 
Beer Williams v. Averitt, 10 N.C. 
Bee U.S.—Gile y. Duke, 5 F.(2d) 
952. 
Cal.—San Pedro Lumber Co. v. 
Schroeter, 103 P. 888, 156 Cal. 158; 
Tullereyv. Arngld, 33° P4257 08s Cah, 
Svige se May ve Hanson, 5° Cal. 3360; 763 
PX el coe EVOOL Wa “CONLIN, eine: 
1028, 65 Cal.App. 241; Fee v. McPhee 
Co., 160 P. 397, 31 Cal.App. 295; Hell- 
ings, v.0 Wright, 156 - B:.-365, 29; Car 
App. 649; Clark v. Koesheyan, 146 P. 
904, 26 Cal.App. 305. 

Colo.—Kelly v. E. F. Hallack Lum- 
ber, etc., Co., 43 P. 1003, 22-Colo. 221. 

Del.—Gibson y. Gillespie, 152 A. 
589. 

Ga.—Crawford y. Crawford, 77 S. 
BH. 557, 189 Ga. 394; Polhill v. Postal- 
Telegraph-Cable Co., 85 S.H. 936, 16 
Ga.App. 601; Rich v. Ware, 60 S.E. 
301, 8 Ga.App. 573; Moore v. Central 


of Georgia R. Co., 58 S.E. 68, 1 Ga. 
App. 514. 

Idaho.—Meservy v. Idaho Irr. Co., 
217 PB. 595, 37 Idaho 227. 


Ky.—Larman v. Huey, 13 B.Mon. 


436. : 

Mass.—Hutchinson v. Boston & M. 
R. B., 107 N.E. 271, 219 Mass. 389. 

Mont.—Beirne v. Modern Nat. Re- 
serve, 111 P. 1032, 42 Mont. 332. 

N.H.—Stone v. Boscawen Mills, 52 
ACEO 7 ONE 288° 

N.J.—William H. Barkhorn & Co. v. 
Zinno, 130 A. 823, 3 N.J.Mise. 1145. 

Ohio.—Pacific Mut. L. Ins. Co. v. 
Barnes, 15 OhioCir.Ct.N.S. 407. 

Pa.—Kefover v. HuStead, 144 A. 
430, 294 Pa. 474; Herron v. American 
Steel & Wire Co., 79 A. 228, 230 Pa. 
‘90; Buck v. City of McKeesport, 72 A. 
514, 223 Pa. 211; Delaney v. Mulligan, 
23 A. 1056, 148 Pa. 157; Hastings v. 
Thompson, 47 Pa.Super. 424. 

S.c.—Wingo v. Caldwell, 14 S.E. 
827, 35 S.C. 609; Hornsby v. South 
Carolina R. Co., 1 S.E. 594, 26 S.C. 
187; Kairson v. Puckhaber, 14 SOK 
626: Poole v. Mitchell, 19 S.C.L. 404. 

Utah.—Cram v. Whitehead, 208 P. 
534, 60 Utah 377; Johnson v. Silver 
King Consol. Mining Co. of Utah, 179 
P. 61, 54 Utah 34. 

Wash.—Buckley v. Matheson, 206 
P. 935, 120 Wash. 212; Linstedt v. Na- 
tional Casualty Co., 132 P. 403, 73 
Wash. 624; Richardson v. Agnew, 89 
P. 404, 46 Wash. 117; Knapp v. Order 
of Pendo, 79 P. 209, 86 Wash. 601; 
Kane v. Kane, 77 P. 842, 35 Wash. 517. 

Wis.—Remlinger v. Young, 22 Wis. 
426. 

fa] Amendment after argument of 
motion.—if, upon the conclusion of 
the argument of a motion for a non- 
suit, plaintiff so amends his declara- 
tion that the facts newly alleged, if 
proved, would entitle him to recover, 
it is error to either refuse a motion 
by him to reopen the case to allow 
the submission of additional evidence 
in support of the amendment, or to 
jmpose upon plaintiff, as a condition 
to the grant of such a motion, that he 
shall not himself be further sworn as 
a witness. Pitts v. Florida Cent., etc., 
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R. Co., 27 S.H. 189, 98 Ga. 655. 

94, U.S.—Egegen v.'U. S., 58 F.(2d) 
616; St. Louis-San Francisco Ry. Co. 
v. Thompson, 30 ¥#.(2d) 586; Louisi- 
ana Ry. & Nav. Co. v. Williams, 272 
H439 slerroridisny 42h S Ct.22ss 2 ova 
S6L0p 66 Lebids 396i. 

Ga.—Bridger v. Atlanta Exch. 
Bank, 56 S.H. 97, 126 Ga. 821, 115 Am. 


S.R. 118, 8 ER. AN-S.1463. 
Ind.—Clawson y. Black, 138 N.E. 
362, 80 Ind.App. 111. 


TIowa.—Lee y. Farmers’’ Mut. Hail 
Ins. Ass'n ‘of Towa, 241° NOW. : 
Wiley v. Fleck, 178 N.W. 410, 
Iowa 614; Dobson v. City of Water- 
loo, 161 N.W. 667, 180 Iowa 199; Kost 
Ve CHICA ORs oe Pe Riypb Cosel 49 
N.W. 851, 167 Towa 622; Covert v. 
Town of MLovilia, 149 N.W. 67, 167 
Iowa 163; Hill v. Glenwood, 100 N.W. 
522, 124 Iowa 479; Botkin v. Cas- 
sady, 76 N.W. 722, 106 Iowa 334; 
Sawin v. Union Bldg., ete., Assoc., 64 
N.W. 401, 95 Iowa 477. 

Mich.—American Eagle Tobacco 
She v. Pierce, 38 N.W. 605, 70 Mich. 

Mont.—Cole v. Helena Light & Ry. 
Co., 143 PB. 974, 49 Mont. 443. 

Neb.—Reams v. Sinclair, 150 N.W. 
826, 97 Neb. 542. 

Ohio.—Strangward Vv. American 
Brass Bedstead Co., 91 N.E. 988, 82 
OhioSt. 121; Goodyear Tire & Ruhb- 
ber Co. v. Marhofer, 176 N.E. 120, 38 
OhioApp. 143; Hackman v. Cedar, 13 
Ohio Cir. Ct] 61'S) V5) ehioCiri Dec. 7293: 
White v. Francis, 5 OhioDec. (Re- 
print) 323, 4 Am.L.Rec. 501. 

R.I.—E. S. Company v. Rocheleau, 
161. Ae 4a I OPtOM Vy 9G Bane lao A. 
811; Salisbury v. O’Brien, 124 A. 265. 

$.D.—Bourne v. Johnson, 71 N.W. 
140; L05S:D. <36. ; 

Tenn.—Boone vy. Citizens’ Bank & 
Trust Co., 290 S.W. 39, 154 Tenn. 241, 
BO, Anda ee 316.9) 

Wash.—Carmack vy. Drum, 67 P. 
808, 27 Wash. 382. : 

[a] Direction on court’s own mo- 
tion.—Plaintiff’'s request to reopen 
the case and introduce further testi- 
mony, after announcing the testimo- 
ny was closed and the court sua 
sponte announced the verdict would 
be directed for defendant, rests with- 
in the trial judge’s discretion. Pitt v. 
Abrams, (Fla.) 139 So. 152. 

95. Valker v. National Tea Co., 188 
N.W. 306, 48 N.D. 982; Simpson v. 
Brown, 182 P. 88, 107 Wash. 366. . 

96. U.S.—Illinois Cent. R. Co. v. 
Griffin, 80 F. 278, 25 C.C.A. 413. 

Ark.—Western Union Telegraph Co. 
v. Freeman, 180 S.W. 748, 121 Ark. 
124; Jones v. St. Louis, I. M. & S. Ry. 
Col.) 131 (SW 958 oer Ar (366: 

Ill.— Briggs v. Bankers’ Accident 
Ins. Co., 214 Ill.App. 181; Lawler v. 
Herren, 210 Ill.App. 208. 

Ind.—Croly v. Indianapolis Trac- 
tion & Terminal Co., 115 N.E. 105, 63 
Ind.App. 663. : 

Ky.—Scheben v. ‘George Wiede- 
mann Brewing Co., 170 S.W. 948, 161 
Ky. 413; Tennessee Cent. R. Co. v. 
Walker, 160 S.W. 494, 155 Ky. 768. 

Miss.—Watkins v. Jackson & E. R. 
Go., 115 Sor 897," 249) Miss] 766. 

Tex.—Bryan v. Johnson, (Civ.App.) 
244 S.W. 264 [dism by agreement 
(Commn.App.) 259 S.W. 1116]. 

97. Ala.—Faut v. Catheart, 8 Ala. 
725. 
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case from the jury,®*® and the case may be reopened 
after the court has announeed its intention as to its 
ruling: on the request, motion, or demurrer,?® or has 
granted it,! or has denied the same,? or after the 
motion has been granted, if the order has not been 
written, or entered upon the minutes? or signed.* 
In the exercise of this diseretion the court should 
reopen the case to receive evidence inadvertently 
omitted,® or evidence the admission of which is 
necessary for the proper and just disposition of the 
case,® or which would, if received, affect the court’s 


Ga.—Levy v. Simmons, 42 Ga. 53. 

Kan.—Heck v. Quindaro Tp. in Wy- 
andotte County, 216 P. 293, 113 Kan. 
647; Russell v. Watts, 150 P. 600, 
96 Kan. 275; Farmers’, etc., Bank v. 
Glen Elder Bank, 26 P. 680, 46 Kan. 


376; Oberlander v. Confrey, 17 P. 
88, 38 Kan. 462 
Mo.—Crosby v. Evans, 219 S.W. 


948, 281 Mo. 202 [answering questions 
certified (App.) 195 S.W. 514]; Tier- 
ney v. Spiva, 76 Mo. 279; B. F. Good- 
rich Rubber Co. v. Newman, (App.) 
271 S.W. 1029; Thos. Cusack Co. v. 
oie Refining Co., (App.) 261 S.W. 


Okl.—State Bank of Westfield v. 
Kiser, 148 P. 685, 46 Okl. 180. 
Va.—Virginia Ry. & Power Co. v. 
Gorsuch, 91 S.E. 632, 120 Va. 655, Ann. 
Cas.1918B 838. 
Lt omeaices v. Snyder, 11 W-:Va. 
98. American Surety Co. of New 
mabe v. Heether, 228 P. 857, 131 Wash. 


99. Currie v. Consolidated R. Co., 
1 A. 356, 81 Conn. 383; Stewart ve 
Mundy, 62 S.E. 986, 131 Ga. 586; 
Freyermuth v. South Bound R. Co., 
32 S.H. 668, 107 Ga. 31; Browning v. 
Huff, 18 S.C.L. 174; Reiff v. Coulter, 
92 P. 436, 47 Wash. 678. 

_{a] What is not abuse of discre- 
tion.—It is not an abuse of discretion 
to decline to permit plaintiff to in- 
troduce additional evidence after the 
court has announced it would rule for 
defendant on his motion for a non- 
suit if before making the motion de- 
fendant inquired whether plaintiff 
had any further testimony to offer. 
Gilreath v. Furman, 35 S.E. 516, 57 
SC. -2:89. 

1. Manghue v. Reaney, 122 A. 566, 
99 Conn. 662; Pitts v. Florida Cent., 
etc., R..Co., 42 S.E. 383, 115°Ga. 1013: 
Bishop v. Dodge, 162 N.W. ‘1002, 196 
Mich. 231; Dunlap v. Dunlap, 150 A. 
905, 84 N-H. 352, 71 A.L.R. 1055. 

[a] Rule applied.—An offer of 
proof after the court had given its 
charge directing a verdict for plain- 
tiff, but before the directed verdict 
had been taken, was properly exclud- 
ed. Bishop v. Dodge, 162 N.W. 1002, 
196 Mich. 231. 

2. Ga.—Carr v. Georgia L. & T. 
Co., 33 S.E. 190, 108 Ga. 757. 

N.C.—Worth v. Ferguson, 29 S.E. 
574, 122.N.C. 381. 

R.I.—Anderton v. Blais, 65 A. 602, 
28 RI. 78. 

S.C.—Rhodes v. Southern Ry. Co., 
137 S.E. 434, 139 S.C. 139. 

Wis.—Shafer v. Pheenix Ins. Co., 10 
N.W. 381, 53 Wis. 361. 

3. Pitts v. Florida Cent., ete, R. _ 
Co., 42. S.E. 383, 115 Ga. 1013. 

4 Penn v:. Georgia, Ret Cow 
60 S.E. 172, 129 Ga. 856; Moore v. 
Dimiey rire) Ins. Co.) "92 S.H 3802 00 
Ga.App. 800. 

5. Parker-Washington Co. v. Den- 
nison, 155 S.W. 797, 249 Mo. 449; Buck. 
v. City of McKeesport, 72 A. 514, 223 
Pa. 211; Graham v. Ogden Union Ry. 
& Depot Co., (Utah) 6 P.(2d) 465. 

6  Ark.—Lancaster vy. Arkansas 
Lime Co., 244 S.W. 354, 155 Ark. 358. 

Ga.—Cone v. American Surety Co., 
116 S.E. 648, 29 Ga.App. 676 [con- 
forming to Sup. Ct’s answers to cer- 
een questions 115 S.E. 481, 154 Ga. 


For later cases, developments and changes in the law see Aynotations, same title and section number, 
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§§ 183-184] 


ruling on the motion,’ or where the rulings of the 
court prevented his showing of proof on his case in 
chief,* especially where no delay or inconvenience 
On the other hand, 
the court may properly refuse to reopen the case 
to reecive cumulative evidence,'® evidence having 
no legitimate bearing on the issues,!! or evidence 
which was available for introduction at the proper 
time,1? and it may properly refuse where not re- 
quested to reopen, the party merely suggesting that 
he would ask to reopen if the court thought he had 
the duty of proving certain facts.13 
be reopened at a subsequent term of court to al- 
low introduetion of evidence where the party seek- 
ing to introduce it had demurred to the evidence, 
which demurrer was overruled, had then introduced 
some testimony, and then withdrawn it and attempt- 
Where a statute 
provides that the court shall allow additional evi- 
denee after demurrer to the evidence,!® the court 
must permit such evidence to be introduced.?4 ( 


will result from such admission.® 


ed to insist on the demurrer.1+ 


Iowa.—Lefebure v. American Ex- 
press Co., 139 N.W. 1117, 160 Iowa 54. 

Minn.—Short v. Great Northern 
Life Ins. Co., 228 N.W. 440, 179 Minn. 
1 


Miss.—Moreland v. Newberger Cot- 
ton Co., 48 So. 187, 94 Miss. 572; 
Meacham v. Moore, 59 Miss. 561. 

Mo.—Meyers v. Kilgen, 160 S.W. 
569, 177 Mo.App. 724. 

N.Y¥.—Asserson y. City of New 
York, 185 N.Y.S. 774, 195 App.Div. 12; 
Sturmer v. Econopouly, 211 N.-Y.S. 
547, 125 Mise. 819; Champion Shoe 
Machinery Co. v. Landman, 162 N.Y. 
S. 346, 97 Misc. 642; Israel v. Luke 
A. Burke & Sons Co., 161 N.Y.S. 312, 
97 Mise. 371. 

Ohio.—Goodyear Tire & Rubber Co. 
v. Marhofer, 176 N.E. 120, 38 Ohio 
App. 143. 

Pa.—Davis v. Investment Land Co., 
146 A. 119, 296 Pa. 449. 

Tex.—Ledbetter v. Martinez, (Civ. 
App.) 12 S.W.(2d) 1042. 


[a] What is abuse of discretion.— 
Where, in an action for the price of 
cotton, defendant’s whole case rest- 


ed upon the existence of a custom, 
plaintiff ought to have been permit- 
ted to reopen his case, after motion 
for a peremptory instruction for de- 
fendant, and prove, if he could, the 
nonexistence of the custom, and the 
discretion of the court was improper- 
ly exercised in refusing to permit him 
to do so. Moreland v. Newberger Cot- 
ton Co., 48 So. 187, 94 Miss. 572. 

7. Siegal v. Portage Yellow Cab 
Co., 155 N.E. 145, 23 OhioApp. 438; 
Edmonds v. Longview, P. & N. Ry. 
Corn2425R. 19-13% Wash: 254: 

8. Anderson v. Bryson, 115 So. 505, 
94 Fla. 1165; Simpson College v. 
Mann’s Ex’rs, 212 N.W. 684, 203 Iowa 
447: Gray Clothes y. Michaels, Stern 
& Co., 209 N.W.°818, 235 Mich. 665. 

9. Jakula v. Starkey, 200 N.W. 811, 
161 Minn. 58. 

10. Moore v. Dixie Fire Ins. Co., 
92 S.E. 302, 19 Ga.App. 800; Haffey 
v. Western Union Telegraph Co., 240 
S.W. 374, 194 Ky. 709; Coleman & 
Stahl v. Weimer, 86 Pa.Super. 303. 


11. Zanone v. Oceanic Steam Nav- 
ization Co.,, 177 H. 942, 10L ‘CC. Av 
192 


12. Mitchell y. Southern Ry. Co., 
98 S.E. 184, 23 Ga.App. 195; First 
Bank of Cordova v. Tjosevig, 244 P. 


736, 1388 Wash. 2381. 
13. In re Fetterman’s Estate, 222 
N.W. 872, 207 Iowa 252. : . 
14. Collins v. Wayne Lumber Co., 


31 S.W. 24, 128 Mo. 451. 

15. See statutory provisions. 

16. Lavenstein v. Maile, 132 S.E. 
844, 146 Va. 789. 


17. Case v. Dodge, 29 A. 785, 18 
EUs nO.0:L re 
18. Ark.—Western Coal & Mining 


Co. v. Nichols, 269 S.W. 991, 168 Ark. 

346; Bynum v. Brady, 100 S.W. 66, 82 

Ark. 603. ‘ P 
Ill.—Brelsford v. Community High 


TRIAL 


subject.?+ 


retired?? 
A case will not 
ae 


the presence? 


The court may, 


School Dist. No. 36 of Pulaski Coun- 
ty 159° NBS Zoeoes) Moe 

N.H.—Sanford Mfg. Co. v. Wiggin, 
14 N.H. 441, 40 Am.D. 198. 

Okl.—Bristow y. Carrigar, 132 P. 
1108, 37 OklI. 736. 

Wash.—Dorian v. Benj. E. Boone, 
ines 279) PY Hor; wlb52> Wash 681. 

[a] Refusal held proper.—(1) In 
an automobile collision case, in which 
plaintiff failed to connect defendant 
with the accident, an offer to supply 
the omission after conclusion of the 
charge by introducing a paragraph 
from a statement of claim is properly 
refused, where to permit it would 
have been unfair. Granato v. Wise, 
94 Pa.Super. 346. (2) Refusal to re- 
open to supply evidence after a 
charge to the jury pointing out fail- 
ure to produce it is in the discretion 
of the court. Ross v. Mclean, 10 F. 
(2d). 627, 56 App.D.C.’ 62. [cert. den 
aye ta 853, 270.U.S. 656, 70 td. 

[b] Refusal held improper.—The 
court should permit reopening of the 
case where, after giving an instruc- 
tion which relieved defendant of the 
necessity of introducing evidence, it 
subsequently gave other instructions 
nullifying the first. Moreland v. Mc- 
Dermott, 10 Mo. 605. 

19. Robinson v. Kirkwood, 91 Ill. 
App. 54; Guinea v. People, 37 I1l.App. 
450; Allen v. Watson, 20 S.C.L. 319. 

20. Tomer v. Densmore, 1 N.W. 
315, 8 Neb. 384; Stacy v. Graham, 10 
N.Y.Super. 444 [aff 14 N.Y. 492]; Law 
v. Merrills, 6 Wend. (N.Y.) 268; Kee- 
veny v. Ottman, 11 OhioDec. (Re- 
print) 301, 26 Cinc.L.Bul. 65; Derry v. 
Holman, 2 S.E,..841, 27'S.C. 621-Col- 
cloughs ve Rhodus, 31) S:C.b. 76: 

[a] Evidence essential to justice. 
—In an action against a township 
for money had and received under a 
void bond issue, it was an abuse of 
discretion to refuse to reopen the 
case, after the cause had gone to the 
jury, to permit plaintiff to show by 
the county treasurer that in his pre- 
vious testimony he overlooked an 
item in plaintiff's favor, where the 
item involved more than five hundred 
dollars. Dring v. St. Lawrence Tp. 
of Hand County, 140 N.W. 246, 31 S. 
DELS, 

21. Wait v. Krewson, 35 A. 742, 59 
N.J.Law 71. 

22. Idaho.—Watt v. Stanfield, 210 
P. 998, 36 Idaho 366. 

: Til.—Ware v. Hirsch, 19 I1l.App. 
tule 

Miss.—Royston v. Illinois Cent. R. 
Co., 7 So. \320, 67 Miss. 376. 

N.C.—Russell v. Koonce, 10 S.E. 
256, 104 N.C. 237. 

Okl.—Denman vy. Brennamen, 149 P. 
1105, 48 Okl. 566, L.R.A.1915H 1047. 

But see King v. Thompson, 59 Ga. 
380 (holding consent of parties nec- 
essary). 

{a] Refusal to permit the jury to 
be recalled on a party’s appearance 
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[§ 184] f. At Subsequent Stages of Proceeding. 
It is discretionary with the court whether or not it 
shall reopen the case and admit further evidence 
during the charge to the jury,'? after the charge,** 
before the case is submitted to the jury,!® or after 
submission,?° although after submission it is im- 
proper to permit introduction of evidence ona new 
Likewise, it has been held discretionary 
to reopen for further evidence after the jury have 
or if the jury come into court for in- 
formation,?* although the allowing of additional 
evidence to go to the jury after they have retired 
has been held improper,** and it has been held that 
and consent of the parties is neces- 
sary before the jury can reéxamine a witness.?° 


in its diseretion, allow or refuse 


the reopening of the case to introduce further evi- 
dence after the jury have returned into court to give 
the verdict,2" or after they have given their ver- 
dict,?* or after findings have been returned and the 


to testify is not an abuse of discre- 
tion, where such party had volunta- 
rily remained away from the trial un- 
til the jury had retired. Denman v. 
Brennamen, 149 P. 1105, 48 Okl. 566, 
L.R.A.1915E 1047. 

23. Parish v. Fite, 4 N.C, 19, 6 N.C. 
258; Van Huss v. Rainbolt, 2 Coldw. 
(Tenn.) 139; Griffin v. Barbee, 68 S. 
W. 698, 29 Tex.Civ.App. 325. 

[a] Disagreement of jury as to 
testimony of witness.—Under a stat- 
ute’ providing that, if the jury dis- 
agree as to the statement of a par- 
ticular witness, they may have such 
witness again brought on the stand, 
and he shall be directed by the judge 
to detail his testimony to the partic- 
ular point of disagreement, and no 
other, it was error to permit certain 
witnesses to go over their evidence, 
and testify again, when recalled at 
the request of the jury, after submis- 
sion of the cause, and to allow the ju- 
rors to interrogate them at length. 
Griffin v. Barbee, 68 S.W. 698, 29 Tex. 
Civ.App. 325. 

24 Taylor v. Louisville Public 
Warehouse Co., 72 S.W. 20, 24 Ky.L. 
1656; Wait v. Krewson, 35 A. 742, 59 
N.J.Law 71. 


ha Perine v. Van Note, 4 N.J.Law 
[a] Presence of parties necessary. 


—A witness cannot be reéxamined by 
the jury at their request in the ab- 
sence of the parties. Perine v. Var 
Note, 4 N.J.Law 169. 

26. Brown v. Cowell, 12 Johns. 
(NEYO Sis. 

27. Riley v. Cooper, 20 F.Cas.No. 
11,8386, 1 Cranche.c. 166. 

28. Clavey v. Lord, 25 P. 493, 87 
. 418: Prescott-Phoenix Oil & Gas 
Co. v. Gilliland Oil Co., (Tex.Civ. 
App.) 241 S.W. 775; Handcock vy. 
Bethune, 2 U.C.Q.B. (Ont.) 386. 

But see Dow vy. Latham, 120 A. 258, 
80 N.H. 492 (holding that where it 
does not appear whether the public 
character of’ streets is provable by 
record or user, or whether on presen- 
tation of the record some question of 
fact may not be presented on which 
the jury must pass, the public char- 
acter of the streets cannot be shown 
by the record of the laying, after the 
verdict). 

[a] After special verdict.—In a 
suit by a foreign corporation, sub- 
mitted to the jury on special issues, 
the court could, after the verdict was 
received and the jury discharged, per- 
mit plaintiff to offer in evidence its 
permit to do business within the 
state, where no objection for failure 
to offer such proof had previously 
been made and there had been no 
request to submit ‘the issue of plain-~ 
tiffs capacity to sue to the jury, and 
there was no showing that the admis- 
sion of such evidence would deprive 
defendant of any right or privilege. 
Prescott-Phcenix Oil & Gas Co. v. Gil- 
liland Oil Co., (Tex.Civ.App.) 241 S, 
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jury discharged,?® although it has been held that, 
after a verdict is directed and the jury discharged, 
the court cannot reopen the case for admission of 
new evidenee.*° It is not proper to reopen the case 
for additional evidence after the jury have dis- 
agreed.*1. The case may be reopened after motion 
for new trial,?? but not after judgment.®? 

[§ 185] g. What Further Evidence Admitted. It 
is discretionary with the court what further evi- 
dence it will hear after the case has been reopened.** 
Thus, if the court grants leave to introduce fur- 
ther specific testimony, it is discretionary with the 
court whether it will permit the introduction of 
evidence other than that speeified,*® and, unless an 
abuse of this discretion appears, refusal to permit 
evidence other than that specified is not ground for 
reversal.°® It may properly refuse to receive cumu- 
lative evidence on matters other than those for proof 
of which the case was reopened.** Having permit- 
ted the case to be reopened to receive the testimony 
of one witness, the court may properly refuse to 
hear other witnesses.2® Where the court has an- 
nounced that it will reopen the case to admit cer- 
tain specificd evidence, to which defendant objects, 
the admission may be made in defendant’s absence.*® 


[§ 186] h. Right of Adverse Party To Reply. If 


WE 5s ‘ tradictory statements. 
Robinson, 9 B.Mon. 


29. Randall v. Randall, 166 P. 516, 


TRIAL 


[§§ 184-188 


the other party can show that he can probably repel 
evidence which the court permits to be introduced 
after reopening the case,*® and that it takes him by 
surprise,*? the court should permit him to do so,*? 
and should postpone,** adjourn,** or continue*® the 
case, upon his request that the court should do so, — 
but it need not permit him to introduce testimony 
not in reply to the new matter.*® \ Where permis- 
sion to reply is not asked, the court need not admit 
the testimony in reply.*? 

[§ 187] i. Application To Reopen. The party de- 
siring to have the case reopened must make a proper 
application therefor,*® and should show a sufficient 
excuse for not introducing the evidence before, and 
also that it would materially influence the verdict.*® 
An affidavit filed to secure a reopening and showing 
what testimony will be given if the case is reopened 
cannot be regarded as the.testimony of affiant and 
his witnesses.®°° 

[§ 188] C. Objections, Motions To Strike Out, 
and Exceptions*®1—1. Right To Object in General. 
The trial court is without power to deprive coun- 
sel of their right to make a record by proper ob- 
jections,°? although the exercise of such right is sub- 
ject to reasonable regulations.®? But a party in de- 
fault cannot object to testimony offered.°4 The right 


Hendron vy. 


[a] lustrations.—(1) Where a. 
(Ky.) 503. 


physician testified that he had seen 


101 Kan. 341. 43. Mathews v. Bosworth, 76 Ga. 
se. Langdon v. Taylor, 180 F. 385,!19. 

LOS SCsCLAL B81. 44. Fell v. New York Locomotive 
31. Walz v. Fidelity-Phonix Fire| Works, 3 N.Y.S. 381. 

Ins. Co. of New York, 10 F.(2d) 22 45. Taylor v. Shemwell, 4 B.Mon. 

[cert den 46 S.Ct. 481, 271 U.S. 665,] (Ky.) 575. 

70 L.Ed. 1140]. 46;' Priddys iv... Tabor, --CTex.Civ. 
382. Priddy Sy Tabor, (Tex.Civ.| App.) 189 S.W. 111; Clark Lloyd 


App.) 189 S.W 11 
33. Gluck y. Cox, 8 So. 161, 90 Ala. 


331. 
. : bie 1549), 
955, 119 Cal. 364. 


419, 77 Conn. 394. 

Minn.—Cook vy. Kittson, 71 N:W. 
670, 68 Minn. 474. 

Neb.—Omaha Real Estate, etc., Co. 
v. Reiter, 66 N.W. 658, 47 Neb. 592. 

N.Y.—Stephens v. Fox, 83 N.Y. 313; 
Silverman vy. Simons, 36 N.Y.S. 447, 
15 Misc. 64. 

35. Alling v. Weissman, 59 A. 419, 
77 Conn. 394; Bridger v. Atlanta 
Exch. Bank, 56 S.H. 97, 126 Ga. 821, 
115 Am.S.R.' 118, 8 L.R.A.N.S. | 463; 
Omaha Real Hstate, etc., Co. v. Reiter, 
66 N.W. 658, 47 Neb. 592. 

36. Omaha Real Estate, etc., Co. v. 
Reiter, supra. 


37. Beatson v. Bowers, 91 N.E. 
922, 174 Ind. 601 [aff (App.) 88 N.E. 
966). 

38. Collum v. Stokes, 293 P. 1036, 


146 Okl. 176. 

39. Short v. Farmer, 156 N.E. 735, 
260 Mass. 102. 
Mathews v. Bosworth, 76 Ga. 


al 

41. George v. Pilcher, 28 Gratt. (69 
Va.) 299, 26 Am.R. 350. 

42, Towa.—McDonald v. Moore, 21 
N.W. 504, 65 Iowa 171. 

Ky.—Hendron y. Robinson, 9 B. 
Mon. 503. 

Mo.—McElwain v. Dunham, (App.) 
221 S.W. 773. 

Ohio.—Ketcham v. Miller, 136 N.E. 
145, 104 OhioSt. 372. 

Or.—Riverside Portland Cement 
Co. v. Masson, 139 P. 7238, 69 Or. 502, 
Ann.Cas.1916A 127. 

$.C.—Strait v. City of Rock Hill, 88 
S.E. 469, 104 S.C. 116. 

[a] Impeaching testimony.— When 
the court reopens the case to hear an 
additional witness, the opposite party 
should be permitted to impeach the 
witness by showing that he made con- 


Lumber Co. y. Puget Sound & C. Ry. 
Co., 190’ P. 226, 111 Wash. 232. 

47. ‘Reiff. v. Coulter, 92 BP. 436, 47 
Wash. 678. 


48.. Hedstrom v. Union Trust Co., 
94 P. 386, 7 Cal.App. 278; Miller v. 
McLean, 31 Ohio Cir.Ct. 64; Principe 


v. American R. Co., 22 Porto Rico 282. 
[a] Form of motion is immaterial. 
Principe v. American R. Co., 22 Porto 
Rico 282. 
49. Hedstrom v. Union Trust Co., 
94 P. 386, 7 Cal.App. 278; Haley v. 
Hickman, Litt. Sel. Cas. (Ky.) 266. 


50. Robertson v. Buckler, 170 P. 
424, 177 Cal. 202. 
51. Objections: 


As basis for: 
New trial see New Trial §§ 84-88. 
Review on appeal or error see Ap- 
: peal and Error §§ 728-744. 
n: R 
Crimingl prosecutions see Criminal 
Law “§§ 2194-2202. 
Proceedings before referee see Ref- 
erences § 1438 et seq. 
OR trial by court see infra § 1017. 


Sonia tener of witness see Wit- 
nesses [40 Cyc 2237 et seq]. 
Depositions see Depositions §§ 380- 


52. Morrison v. McLaughlin, 182 
N.W. 671, 191 Iowa 474. See Kaylor 
v. Carrollton Bank,’ 141 S.EHy 422,° 387 
Ga.App. 664 (holding that a party 
may test a ruling excluding testi- 
mony without being penalized); 
American Mfg. Concern v. Manufac- 
turers’ Printery, (Mo.App.) 6 S.W. 
(2d) 984 (holding that the court’s re- 
fusal to permit counsel to argue about 
rules of court did not, under the cir- 
cumstances, preclude counsel from 
making a proper objection). 

53. Canal Const. Co. v. Henson, 
280 F. 98; Morrison v. McLaughlin, 
182 N.W. 671, 191 Iowa 474; Turn- 
bow v. Kansas City Rys. Co., 211 S. 
W. 41, 277 Mo. 644. 


the X-ray of plaintiff’s injuries taken 
by another physician, and that he 
knew that it was the same X-ray, it 
was not competent for counsel to ob- 
ject to a question as to what the wit- 
ness found from the X-ray, because 
the witness did not show how he 
knew it was the same X-ray, until 
he had by cross-examination, or some 
kind of an examination, shown that 
the witness did not have knowledge 
based on reasonable grounds that the 
X-ray was the same. Canal Const. 
Co. v. Henson, 280 F. 98... (2) It is 
not within the privilege of opposing 
counsel to interrupt counsel, ques-~ 
tioning an expert witness, and to com- 
pel him to amend his interrogatory 
by adding thereto or taking there- 
from some element or statement of 
fact which the objector insists is 
necessary to a complete hypothesis; 
counsel should be allowed to frame 
his hypothetical question according to 
his own views of the facts and law 
without interruption and with objec- 
tion withheld until the question is 
fully stated. Morrison v. McLaugh- 
lin, 182 N.W. 671, 191 Iowa 474. (3) 
Where counsel, on cross-examination, 
is laying the foundation for impeach- 
ing a witness by reading to him sev- 
eral questions and answers in his dep- 
osition, which together constitute tne 
testimony on a material issue, it is 
proper for the court to prevent op- 
posing counsel from interrupting the 
reading by interposing objections to 
each question, where he is allowed to 
state his objections fully at the con- 
clusion of the reading of all the ques- 
tions. Turnbow v. Kansas City Rys. 
Co., 211 S.W. 41, 277 Mo. 644. 


Premature objections see infra § 
198. 


54. Wright v. Lacy, 3 N.W. 47, 52 
Iowa 248 (he can only cross-examine 
the witnesses); Doyle v. West Tem- 
pie Terrace Co., 135 P. 103, 43-Utah 

77. 


[a] Rule applied.—A defendant in 
an action to quiet title who is in de- 
fault for want of an answer, after 
a special answer to the:complaint has 
been overruled, is not entitled to ob- 
ject to the introduction of evidence. 
Doyle v. West Temple Terrace Co., 
136 P. 108, 43 Utah 277. 


*By ALBERT DEIFOREST TYLER (§§ 188-245). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


6 188-189] 


to objeet to evidence illegally obtained is personal 
to the party agerieved;5® and an objection to an 
answer, solely on the ground of want of responsive- 
ness,°® and the right to have it stricken out on that 
ground,®? is available only to the party asking the 
If the form of a question does not indi- 
cate that it seeks to elicit evidence, or what response 
the witness is expected to make, an objection to the 
question is properly overruled, since if the answer 
is considered irrelevant or improper, 
is to object thereto and reserve an exception.®’ 
Objections by coparty. Where evidence sought to 
be elicited by one of two defendants is incompetent 
for any purpose, the other defendant may object 
thereto, although no objection is made by plaintiff.°° 
The action of the trial judge in ob- 
jecting to a question to plaintiff on cross-examina- 
tion, and in then sustaining his own objection, is not 


question. 


Trial judge. 


ordinarily to be ecommended.®® 


[§ 189] 2. Waiver®! or Estoppel—a. In General. 
A party may, by his acts or omissions, waive, or be 
estopped to make, objections to the admission®? or 


U. S. v. Lee Hee, 60 F.(2d) 924 
lant 53 OF. (2a) 681]. ss 
56. U.S.—Page Steel & Wire Co. v. 
Blair Engineering Co., 22 F.(2d) 403 
[cert den 48 “S.Ct: 1303, 276.UiS. 623; 
V2. we. 737). 


Ala.—Whiddon v. Malone, 124 So. 
516, 220 Ala. 220; Ford v. Bradford, 
103 So. 549, 212 Ala. 515; Ex parte 


Alabama Great Southern R. Co., 86 
So. 100, 204 Ala. 504 [gr cert 86 So. 
97, 17 Ala.App. 566]; Talley v. Whit- 
lock. 73 So. 976, 199 Ala. 28; Forehand 
v. White Sewing Machine Co.,'70 So. 
147, 195 Ala. 208; Central of Georgia 
Ry. Co. v. Chicago Varnish Co., 53 
So. 832, 169 Ala. 287; Alabama City, 
etc, R. Co. v. Bullard, 47 So. 578, 157 
Ala. 618; Brenard Mfg. Co. v. Sulli- 
van, 104 So. 887, 21 Ala.App. 44. 

Cal.—Hirshfeld v. Dana, 223 P. 451, 
193 Cal. 142. 

Tll.— Turck v. City of Chicago, 146 
HiLApp. 472. 

Iowa.—Fisher v. Skidmore Land 
Co., 179 N.W. 152, 189 Iowa 833; John 
v. MacMurtry, 165 N.W. 1021, 184 
Iowa 416; Wiese v. Chicago Great 
Western R. Co., 166 N.W. 66, 182 Iowa 
508; Philpott v. Jones, 146 N.W. 859, 
164 Iowa 730; McManus v. Chicago 
Great Western Ry. Co., 136 N.W. 769, 
156 Iowa 359; Christensen v. Thomp- 
son, 99 N.W. 591, 123 Iowa 717; Dia- 
mond Joe Line Steamers v. Daven- 
port, etc., R. Co., 88 N.W. 959, 115 
Iowa 480. 

Mich.—Merkle v. Bennington, 24 N. 
W. 776, 58 Mich. 156. 


67. See infra § 222. 

58. V. J. Forrester & Bro. v. J. A. 
May Co., 57 So. 64, 3 Ala.App. 281. 

59. Kimic v. San Jose-Los Gatos 


Interurban Ry. Co., 104 P. 986, 156 Cal. 
379. 


60. De Bock v. De Bock, 184 je 
890, 43 Cal.App. 283. 
61. Waiver: 
By: ; 
Delay in making objection see infra 
§§ 194-196. 
Failure to repeat objection see in- 
fra §) 2010 
Of: 
Exceptions see infra § 236. 
Grounds of objection not specified 
see infra § 203. 
62. Ariz.—E. A. Tovrea & Co. Vv. 
Yutich, 206 P. 595, 24 Ariz. 41. 
Cal.—In re Friedman’s Estate, 172 
ees Or is) Calne. 


Conn.—Hoxie v. Home Ins. Co., 32 
Conn. 21, 85 Am.D. 240. 
Ky.—Virginia Iron, Coal & Coke 


Co. v. Combs, 216 S.W. 846, 186 Ky. 
261; Cole & Crane v. May, 214 S.W. 
885, 185 Ky. 135. 

116 S.Ww. 


Tex.—Holland v. Rages, 
Fitgueeations.—€1) Where op- 


age ro Tex.Civ.App. 
a 
posing counsel believes that answer 


TRIAL 


evidenee.®? 


the remedy 


question only.‘ 


given by a witness and purporting to 
be based on personal knowledge is 
based on hearsay, and fails to ex- 
amine the witness upon that point, 
a general objection on the ground of 
hearsay is properly overruled. E. A. 
Tovrea & Co. v. Yutich, 206 P. 595, 24 
Ariz. 41. (2) Appellants claiming 
that a decedent was a member of 
their family could not object to his 
declarations on the ground that they 
were inadmissible because he was not 
a member of their family In re 
ae dees s Estate, 172 P. 140, 178 Cal. 


63. Malloy v. Stoddard Const. Co., 
167 N.W. 610, 183 Iowa 881; Anderson 
v. London Guarantee & Accident Co., 
145 A. 431, 295 Pa. 368: Sargent v. 
Donahue, 110 A. 442, 94 Vt. 271; Biel 
v. Union Fuel & Ice Co., 177 P. 813, 
105 Wash. 41. 

[a] Tlustrations.—(1) Where the 
court, at the time of rejecting evi- 
dence, ‘stated: “You may call the man 
back again after I have read the cas- 
es,’ and, when the witness was again 
put on the stand, no attempt was 
made to question him, the objection 
was waived. Anderson y. London 
Guarantee & Accident Co., 145 A. 431, 
295 Pa. 368. (2) Where court upon 
plaintiff's request allowed amendment 
to complaint so as to make certain 
evidence admissible, conditioned, be- 
cause of defendant’s claim of —sur- 
prise, upon continuance at plaintiff’s 
expense, plaintiff after refusing to 
amend upon such condition could not 
complain of exclusion of such evi- 
dence. Biel v. Union Fuel & Ice Co., 
177 P. 813, 105 Wash. 41. 

64. See infra § 190. 

65. Colo.—Denver, ete., R. Co. v. 
Morrison, 32 P. 859, 3 Colo.App. 194. 

Conn.—Wiley v. London, ete., Fire 
Ins. Co., 92 A. 678, 89'Conn. 35, 

Ga.—Sarman v. Seaboard Air Line 
R. Co., 125 S.B. 891, 33 Ga.App. 315. 

Ill.—Fillippi v. Spring Valley Coal 
Co., -202. Ti). App. .61: 

Ind.—Bank of Westfield v. Inman, 
34 N.E. 21, 8 Ind.App, 239. 

Iowa.—Andrews v. Western As- 


Pphalt Paving Corporation, 188 N.W. 
900, 193 Iowa 1047. 
Mad. —Clark v. Ray, 1 Harr.&J. 318. 


Neb.—Hickman v. Layne, 66 N.W. 
298, 47 Neb. 177. 
N.Y.—Frost v. DeLury, 54 N.Y.Su- 


per. 113. 

S.C.—Brice y. Miller, 15 S.B. 272, 
35. S.C. 537. 

Tex.—Dallas Hotel Co. v. Richard- 
son, (Civ.App.) 276 S.W. 765. 


Va.—National Union Fire Ins. Co. 
Bp EE et 83 S.E. 404, 116 Va. 
9 


[a] Admission of secondary evi- 
dence.—Where, in an action on a note 
against guarantors of its payment, 


exclusion’? of evidence. 
may arise from failure to object,°* from acts done or 
omitted before the evidence is offered,®> as by fail- 
ure to object to previous similar evidence,®® or from 
some affirmative act done after the ruling on the 
A party cannot object to testimony 
on the ground of its incompetency, and then urge 
that portions of such testimony should be received 
to establish his ease.°* 
an immaterial issue object to the admission of evi- 
-dence material to that issue.°® 
cept to an erroneous instruction,on a particular is- 
sue does not waive valid exceptions to the admis- 
sion of incompetent evidence on such issue,’° and 
where a witness, offered in rebuttal generally, is not 
‘permitted to testify at all, the ruling cannot be as- 
sisted by plaintiff’s 
testify, the witness would be examined as to one 


Consent to admission. 
to the admission of evidence, he cannot thereafter 
object to its competency,’? since he will not be per- 


[64 C.J.] 167 


Such waiver or estoppel 


Nor can a party who raises 


But failure to ex- 


concession that, if permitted to 


Where a party consents 


the instrument containing the guar- 
anty is offered by plaintiffs, and ex- 
cluded on objection by defendants, a 
judgment for plaintiffs should not be 
reversed for subsequent admission 
of parol evidence to establish the 
guaranty. Read v. Bingham, 129 N. 
WiS.19095 TL Mise: 107%. 


66. See infra § 192. 
6€7. See infra § 1171. 
68. Cooper v. Olson, 150 N.W. 1028, 


170 Iowa 141. 

69. Wiley v. London & Lancashire 
Fire Ins. Co., 92 A. 678, 89 Conn. 35. 

70. United Display Fixture Co. v. 
Ss. & W. Bauman, 183 N.Y.S. 4. 

[a] For example, defendant’s fail- 
ure to except to an erroneous instruc- 
tion on the measure of damages did 
not waive exceptions to the reception 
of incompetent evidence as to such 
damages. Smith v. Appleton, 140 N. 
Y.S. 565, 155° App. Div. 520: 

71. Campbell v. Campbell, 73 A. 
3545730) Rel. “63. 

72. U.S.—American Petroleum Co. 
v. Missouri Pac. R. Co., 25 F.(2d) 441. 

Ga.——Hinkle v. James Smith & Son, 
65 S.E: 427, 1383 Ga. 255. 

N.H.—Walker v. Walker, 5 A. 460, 
64 N.H. 55. 

Abed re Riggs, 210 P. 217, 105 Or. 
Va.—Wright v. Carson, 66 S.E. 37, 
110 Va. 498. 

[a] MTlustrations.—(1) A stipula- 
tion for the introduction of state- 
ments precluded an objection to the 
statements on the ground of incom-. 
petency or as not the best evidence. 
American Petroleum Co. v. Missouri 
Pac. Ry Cor, sab) BYG20 ye 4 ae Po) aA 
party who has waived the production 
in evidence of certified copies of of- 
fice papers, by agreeing, in open court, 
that the originals may be used in evi- 
dence, will not afterward be heard to 
object to such originals on the ground 
that certified copies of the same are 
primary evidence of their contents. 
Hinkle v. James Smith & Son, 65 S.E. 
427, 1838 Ga. 255. 

[b] Withdrawal of objection.— 
Where evidence that is inadmissible 
is objected to, but the objection is 
withdrawn, the party so withdrawing 
it cannot insist it was error to admit 
the evidence. Ham v. St. Louis & S. 
R. Co., 117 S.W. 108, 186 Mo.App. 

[c] Consent to admission of deed 
without preliminary proof.—An ob- 
jection to the admission in evidence 
of a tax deed on the ground that it 
does not appear to have been: made 
by the parties authorized to, make 
the same, and that pr oceedings” there- 
in set out are not pursuant to law, 
and that the same is otherwise ille- 
gal, does not require preliminary 
proof that the deed is what it pur- 


168 [64 C.J.] 


mitted to take inconsistent positions.7* 
sent that certain documentary evidence may be 
read in one case is not consent that it may be read 
in another case in another court,7* and objection 
to evidence is not waived by failing to demur to 
a petition showing that improper evidence is relied 


one? 


Facts admitted by party complaining. 
cannot complain of improper admission of evidence 
to prove a fact, when he admits the fact.7® 

Objection to secondary evidence is waived where 
the best evidence when offered is excluded at the 
request of the objecting party,’7 when the best 
evidence is in his possession and he fails to produce 
it on notice,*® or where he concedes that the evi- 


ports to be, where counsel have stip- 
ulated for the introduction of the 
deed without such preliminary proof, 
but leaves to the court to ascertain 
its legal effect. Wright v. Carson, 
66 S.E. 37, 110 Va. 498. 

73. U.S.—New York El. R. Co. v. 
oy Nat. Bank, 10 S.Ct. 743, 135 U. 

. 432, 34 L.Ed. 531 [aff 28 F. 231]. 


4 Winston, 11 So. 
200, 95 Ala. 514, 36 Am.S.R. 241. 
Fla.—Hooker v. Johnson, 10 Fla. 


198. 

Iowa.—Wallerich v. Smith, 66 N.W. 
184, 97 Yowa 308; Stephenson ov. 
Stephenson, 17 N.W. 456, 62 Lowa 163; 
Leon First Nat. Bank v. Warrington, 
40 Iowa 528. 

Mich,—Hope’s Appeal, 12 N.W. 682, 
48 Mich. 518. 

Tex.—New York Mut. L. Ins. Co. v. 
Baker, 31 S.W. 1072, 10 Tex.Civ.App. 
515 


Sowder v. McMillan, 4 Dana 
(Ky.) 456. 

75. Ruckman v. Imbler Lumber 
Co., 70 P. 811, 42 Or. 231. 

76. «Miller v. Williams, 59 P. 740, 


27 Colo. 34; Ryan v. Logan County 
Banke wil 6. SW. LATO, dao So Win 87108; 
132 Ky. 625; Com. v. Nefus, 135 Mass. 


533. And see Ford v. Parker, 62 S.E. 
526, 131 Ga. 443. (holding that, where, 
at the beginning of the trial, defend- 
ants admitted execution of ‘the note 
sued on, and assumed the burden of 
proof, they could not afterward, when 
the note was offered by plaintiff, have 
it excluded on the ground that it was 
attested by a witness and that its 
execution must be proved by such 
witness in order for it to be admit- 
ted). 
[a] Defendant cannot object to 
parol evidence to show the purpose 
of an assignment of a judgment ab- 
solute on its face, where he admits 
in his answer that it was not intend- 

ed to be absolute, but only as security 
' for a debt. Ryan v. Logan County 
Bank, 119 S.W. 768, 182 Ky. 625; Ry- 
an v. Logan County Bank, 116 S.W. 
1179, 132 Ky. 625. 

77. National State Bank v. Dela- 
haye, 47 N.W. 999, 82 Iowa 347 


78. Doon v. Donaher, 113 Mass. 
Pods 
79. Samuel & Jessie Kenney Presb. 


Home v. Kenney, 88 P. 108, 45 Wash. 
106. 

80. Louis Cook Mfg. Co. v. Ran- 
dall, 17 N.W. 507, 62 Iowa 244. 

81. Worrall v. Parmelee, 49 Am.D. 
BDO 1 NEY DIED. 

82. Extent and effect of waiver see 
infra § 239. 

83. U.S.— National Surety Co. v. 
Leflore County, Miss., 262 F. 325 [cert 
den 40 S.Ct. 583, 253 U.S. 490, 64 L, 
Ed. 1028, and appeal dism 41 S.Ct. 447, 
255 U.S. 580, 65 L.Ed. 796]; Kansas 
City Southern Ry. Co. v. Willsie, 224 
F. 908, 140 C.C.A. 352; Paine v. Wil- 
son, 146 F. 488, 77 C.C.A. 44. 

Ala.—Sloss-Sheffield Steel & Iron 
Co. y. Cole, 68 So. 142, 191 Ala. 626; 
Mobile, J. & K. C. R. Co. v. Odom, 53 
So. 765, 169 Ala. 507; Thomason y, 
Odum, 68 Am.D. 159, 31 Ala. 108. 


\ (App.) 294. SW. 758; 
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But con- 


of Rule. 


[§§ 189-190 


dence offered is a correct copy of the original’® or 
proves the loss thereof,*° or if the objection is not 
to a fact but to the manner of proving it, by the 
party putting in evidence of the same fact.*+ 

[§ 190] b. Failure To Object®*?— 


(1) Statement 


It is very generally held that a failure 


to object to evidence®* at the time it is offered** 


A party 


Ark.—Redman v. Hudson, 186 S.W. 
312, 124 Ark. 26. 

Cal. —— Wheelock v. 1\Godfrey, 35 “PE. 
317, 100 Cal. 578; McNeal v. Foreman, 
3 P. (2d) 583, 117 Cal.App. 155; Inner 
Shoe Tire Co. v. Tondro, 257 P. 211, 
83 Cal.App. 689; Walberg v. Under- 
wood, 180 P. 55, 39 Cal. App. 748; 
Schroeder Vv. Mauzy, 118 P. 459, 16 
Cal.App. 443. 

Col.—Colorado Springs & Interur- 
ban Ry. Co. v. Reese, 169 P. 572, 69 
Colo. 1; Town of Meeker v. Fairfield, 
136 P. 471, 25 Colo.App. 187. 

Fla.—Western Union Tel. 
Merritt, 46 So. 1024, 55 Pla. 
Am.8.R. 169 

Ga.—Mitchell v. Gunter, 
466, 170 Ga. 135; 
Butts County, 95 S.HW. 254, 147 Ga. 
672; Walton v. Twiggs, 16 S.B. 313, 
91 Ga. 90; Massee v. Parrott, 114 S. 
IY, 225, 29 Ga.App. 109. 

inh — Hoover v. Empire Coal Co., 149 
TL App. 258. 

Ky.—City of Somerset v. Gardiner, 
15 S.W.(2d) 308, 228 Ky. 512; Lee v. 
Lee, 11 S.W.(2d) 956, 226 Ky: 776; 
Cable Piano Co. v. Lewis, 243 S.W. 
924, 195 Ky. 666; Sutton v. Western 
Union Tel. Co., 110 S.W. 874, 129 Ky. 
166, 33) Koyo (ie 

78 So. 245, 


La.—O’Reilly v. Irwin, 
143 La. 81; Zebriska’s Succession, 44 
So. 893, 119 La. 1076; Brent v. Ervin, 
15 Am: D.1157; 3: Martin.S, 308 Bab- 
ineau v. Cormier, 1 Mart.N.S. 456; 
Highlander v. Fluke, 5 Mart. 442., But 
see Clark’s Executors v. Farrar, 3 
Mart. 247 (holding that failure to ob- 
ject does not waive an erroneous ad- 
mission of parol evidence contradict- 
ing a written instrument). 

Mass.—Radway v. Selectmen of 
Dennis, 165 N.E. 410, 266 Mass, 329. 

Mich.—Tucker v. Donald, 45 Am.R. 
416, 60 Miss. 460. 

Mo.—Clark v. Crandall, 5 S.W.(2d) 
383, 319 Mo. 87; Hoffman vy. Philip A. 
Rohan Boat, Boiler & Tank Co., 
Heinrichs v. 
Royal Neighbors of America, (App.) 
292. S.W. 1054; Goebel v. St. Louis- 
San Francisco Ry. Co, (App!) 241 S. 
W. 665; Wrightsman vy. Glidewell, 239 
S.W. 574, 210 Mo.App. 367; Dabbs v. 


Coe Ve 
462, 127 


152 S.4B. 
Jasper County v. 


Kansas City Southern Ry. Co., (App.) 
202) (SUW. (263) “Peetz vi St. Louis 
Transfer Co., 199 S.W. 4383, 198 Mo. 
App. 155; Davison v. Akins, (App.) 
195 S.W. 4%: Harrison v.- Coleman, 
(App.) 154 S.W. 456; Heiberger v. 
Missouri, ete., Tel. Co., 113 S.W. 730, 


133 Mo.App. 452. 

Neb.—Combs vy. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5. 

Nev.—Sherwood v. Sissa, 5 Nev. 349. 

N.Y.—Brady v. Nally, 45 N.E. 547, 
151 N.Y. 258: Parkhurstv. Berdell, 18 
IN. £23; 110 N.Y. 393, 15 N. Y¥.Civ. Proc. 
370, 6 Am.S.R. 3884; Miller v. Mont- 
gomery, 78 N.Y.282 [att 8 Redf.Surr. 
154]; In re Nuccio’s Will, 195 N.Y.S. 
593, 202 App.Div. 108; Carey Printing 
Co. v. Toilettes Fashion Co., 120 N.Y. 
S. 436, 185 App.Div. 441; O’Brien v. 


Manning, 166 N.Y.S. 760, 101 Misc. 
123. 
Okl.—General Explosives Co. v. 


is a waiver of all objections to its admissibility. 
The waiver is operative not only as affecting sub- 
sequent proceedings on the trial,®® but also as af- 
fecting the right to have questions of its admissi- 
bility reviewed on appeal or writ of error.*® 
a party’s failure to interrupt the cross-examination 
of his witness and interpose objections to immate- 
rial evidence does not imply consent that such im- 


But 


Wile oss 268 P. 266, 131 Okl. 190. 


738, "T02 Or., 66. 
Pa.—BHby * Vv. 


Travelers’ Ins. Co., 
Hartford, Conn., 102 A. 209, 258 Pa. 
j2de Martin “viwiBeay, 16 Ac. 585,91 
Mona. 155. 

Philippine.—Santiago v. Cruz, 19 
Philippine 145; Manila v. Cabangis, 
10 Philippiné 151; Loper y. Standard 
Oil Co., 5 Philippine 549. 

Porto Rico.—Assise v. Curet, 22 
Porto Rico 518; Robles v. Robles, 19 
Porto Rico 416; Martinez v. Fernan- 
dez, 19 Porto Rico 136; Miranda v. 
Fiol, 18 Porto Rico 65. 

Tex.—Cocke v. Mattlingly, (Civ. 
App.) 28 S.W.(2d) 871; Paragon Oil 
Syndicate v. Rhoades Drilling Co., 
(Civ.App.) 282 S.W. 903 [certified 
questions answered 277 S.W. 1036, 115 
Tex. 149]; Farias v. Salas, (Civ.App.) 
244 S.W. 1115. 

Wash.—Hightower v. Union Savy- 
ings & (Prust |Coy, 52 HP 10s se38 
Wash. 179, Ann.Cas.1918A 489. 

Wyo.—Weidenhoft v. Primm, .94 P. 
453, 16 Wyo. 340. 

[a] Defects which may be re- 
moved.—Objections to evidence as to 
defects which may be removed, and 
which do not go to its relevancy or 
legality, are waived unless made at 
the earliest practical opportunity. 
National Life & Accident Ins. Co. v. 
Lokey, 52 So. 45, 166 Ala. 174; Stand- 
ard Talking Mach. Co. v. D. O. Mat- 
thews Supply Co., 60 So. 481, 6 Ala. 


App. 188. 

Failure to move to strike out see 
infra § 217: 

84. Ala.—T. L. Farrow Mercantile 


Co. v. Davidson, 77 So. 45, 200 Ala. 
671; Allred v. Kennedy, 74 Ala. 326; 
Ladd v. Smith, 10 So. 836. 

Ark.—Cogswell v. McKeogh, 46 
Ark. 524; Peel & Pelham v. Ringgold 
& Williams, 6 Ark. 546. 

Cal.—Union Sav. Bank v. Rinaldo, 
92 P. 873, 6 Cal.App. 637. : 

Colo.—Seerie v. Brewer, 90 P. 508, 
40 Colo. 299, 122 Am.S.R. 1065; Mor- 
ris v. ENGR, 36 P. 150, 19° Colo. 529. 

Ga.—Parke v. Foster, 26 Ga. 465, 
71 Am.D. 221; Brown v. Robinson, 25 
Ga. 144; Low vy. Protage) Ri MM: 
Charlt. 302. 

Ill.— Peoria, ete., R. Co. v. Neill, 16 
Tl 2:69. 

Minn.—Russell _ vy. 
Minn. 28. 

Miss.—Exum vy. Brister, 
SOL. 

Mo.—Reno vy. St. Joseph, 
123, 169° Mo!” 642): 
Wormer, 33 Mo. 386; 
stick, 46 Mo.App. 397. 

Neb.—Wood v. City of Omaha, 127 
N.W. 174, 87 Neb. 213. 

3 Ne ae v. Schwartz, 107 N.Y. 
Pa.—MclInroy v. Dyer, 47 Pa. 118. 
Vt.—Wead v. St. Tae DEB ete. 

R. Co., 29 A. 631, 66 Vt. 420 


Schurmier, 9 
35 Miss. 
LOY SW 


Shaler v. Van 
Bruns v. Cap- 


Time of objection generally see in- 


fra §§ 194-196. 


85. See infra § 239. t 
86. See Appeal and Hrror §§ 730- 
734. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


App.Div. 


§§ 190-191] 


material matter become an issue in the ease.87 

{§ 191] (2) Application of Rule—(a) In Gener: 
A failure to object waives objections that the 

that there is 

between the evidence and the pleadings;’*® that it 


al. 
witness was not sworn;%$ 


is incompetent,®® even though it. is 


87. Moore v. Holroyd, 122 So. 349, 
219 Ala. 392. 

88. Cogswell v. Hoguet, 40 I1l.App. 
645; Leach v. Ackerman, 28 N.E. 216, 
2 Ind.App. 91 (where there is nothing 
to show that the objection was not 
known in time to have been made in 
that court). 


s9. Ala.—Russell v. Barrow, 7 
Bort, 106. 

Alaska.—Black v. Teeter, 1 Alaska 
561. 


Cal.—Boyce v. California Stage Co., 
25 Cal. 460; Aitken v. Mendenhall, 25 
Cal. 212: 

Ga.—Georgia R. Co. v. Lawrence, 
74 Ga. 534; Savannah, etc., R. Co. v. 
Barber, 71 Ga. 644; Artope v. Goodall, 
Dp UGalodss 
ae ap RS v. Finkel, 7 Blackf. 
eee aise v. Collins, 46 Iowa 

Kan.—Douthitt v. Applegate, 6 P. 
575, 33 Kan. 395; 52°>Am.R. 533. 

La.—Wells v. Blackman, 46 So. 437, 
121 La. 394; Wickoff’s Heirs v. Miller, 
19 So. 478, 48 La.Ann..475; Coon v. 
Brashear, 7 La. 265; Baines v. Hig- 
gins, 2 La. 220. But see McAdam v. 
Soria, 31 La.Ann. 862 (failure to ob- 
ject to evidence on issue not pleaded 
will not authorize adjudication of 
such issue when evidence admitted is 
applicable to issue made by plead- 
ings). 

Mich.—Kuhn y. Freund, 49 N.W. 
867, 87 Mich. 545. 

Mo.—Rivers v. Blom, 63 S.W. 812, 
163 Mo. 442; Spengler v. St. Louis 
Transit Co., 83 S.W. 312, 108 Mo.App. 
329; Albin. v. Chicago, etc., R. Co.,°77 
S.W. 153, 103 Mo.App. 308; Twelke- 
meyer v. St. Louis Transit Co., 76 S. 
W. 682, 102 Mo.App. 190; McNichols 
v. Nelson, 45 Mo.App. 446. 

Neb.—Kitchen Bros. Hotel Co. v. 
Dixon, 98 N.W.-816, 71 Neb. 293. 

N.H.—Nutt v. Manchester, 58 N.H. 
226. s 

N.Y.—Ryan v. Providence Washins- 
ton; Ins. Co., 79 N.Y.S. 460, 79. App. 
Div. 316; Person v. Stoll, 76 N.Y.S. 
324, 72 App.Div. 141 [aff 67 N.E. 1089, 
174 N.Y. 548]; Jones v. Niagara Junc- 
tion R. Co., 71 N.Y.S. 647, 63 App.Div. 
607; Downer vy. Metropolitan St. R. 
GCo., 66 NeY.S.-719, 54 App: Div. 315: 
Harding v. Elliott, 62 N.Y.S. 293, 47 
624; People v. Board of 
Supervisors of Jefferson County, 54 
N.Y.S. 782, 35 App.Div. 239. 

Philippine.—Loper v. Standard Oil 
Co., 5 Philippine 549. 

Wash.—Washington Bridge Co. v. 
Everett Land, ete., Imp. Co., 40 P. 
982, 12 Wash. 272. 

W.Va.—Smith vy. Townsend, 21 W. 
Va. 486. 

Effect of evidence admitted without 
objection see infra § 239. 

90. Robinson v. Halley, 100 N.W. 
328, 124 Iowa 443; Fish v. Chicago, 
etc., R. Co., 46 N.W. 998, 81 Iowa 280; 
Secrist v. Eubank, 78 S.W. 315, 104 


Mo.App. 113; McVey v. Barker, 92 
Mo.App. 498; Walters v. George A. 
Fuller Co., 77 N.Y.S. 681, 74 App.Div. 


388; Jarvis v. Metropolitan St. R. Co., 
72 N.Y.S. 829, 65 App.Div. 490; Dean 
Vaca nae ins. 4 Cony an UN ooo, Oe 
Thomps.&C. 497, 48 How.Pr. 36 [rev 
62 N.Y. 642]; Westervelt v. Burns, 
57 N.Y.S. 749, 27 Misc. 781; American 
Gas Control Co. v. Kramer, 46 N.Y.S. 
871, 21 Mise. 57; Hyland v. Southern 
Bell Tel., etc., Co., 49 S.E. 879, 70 S.C. 
315. 

91. Webb v. Sweeney, 69 N.E. 200, 
32 Ind.App. 54. 


92. U.S.—MclIntyre v. U. S., 52 Ct. 
Cl. 503; Paine v. Willson, 146 KP, 488, 
77 C.C.A. 44, 


Ark.—Laughlin v. Fisher, 218 S.W. 
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ment.?* 
evidence of 


a variance 


incompetent for 


199, 141 Ark. 629; 
9 Ark. 389. 


Phelan v. Bonham, 


Cal.—Filippini v. Trobock, 62 P. 
1066 [rev 66 P. 587, 134'Cal. 441]; 
Petersiiv: }Gracia; 42°. 455, 110 Cal: 
89; Myran v. Smith, 4 P.(2d) 219, 117 
Cal.App. 355. 


Ga. oodwyn vy. Goodwyn, 20 Ga. 
600; Georgia Coast & P. R. Co. v. 
eat asoed 81 S.E. 814, 14 Ga.App. 
oO 


ldaho.—Chaney v-. Gauld Co., 152 P. 
468, 28 Idaho 76. 

Ill.—HTIllinois Watch Case Co. -v. 
Ecaubert, 52 N.E. 861, 177 Ill. 587 
{aff 75 Ill.App. 418]; Chicago, etce., 
R. Co. v. Logue, 42 N.H. 53, 158 Ill. 
621 [aff 58 Ill.App. 142]; Walsh v. 
Witte te Obie ai See Cairo,” te. mkt. 
Co. v. Woosley, 85 Ill. 370;\ Daggett 
v. Gage, 41 Ill. 465; Potter v. Potter, 
41 Ill. 80; Clay v. Boyer, 10 Ill. 506. 

Ind.—Riehl vy. Evansville Foundry 
Ass'n, 3 N.B. 633, 104 Ind. 70; Hom- 
mell v. Gamewell, 5 Blackf. 5. 

Iowa.—Jaffray v. Thompson, 21 N. 
W. 659, 65 Iowa 323. 

Kan.—Berry v. Carter, 19 Kan. 135. 

Ky.—City of Somerset v. Gardiner, 
1> S.W.(2d) 3038, 228 Ky. 512; Louis- 
ville & N. R. Co. v. Perry Ice & Bot- 
tling Co., 10 S.W.(2d) 1091, 226: Ky. 
286; Blight’s Lessee v. Atwell, 7 T.B. 
Mon. 264. 

La.—Succession of Walsh, 131 So. 
214, 15 La.App. 332; Pacquetet v. 
Mossy, 6 La. 157; Brown y. Fran- 
tum, 6 Iva. 39; Pannell v. Coe, 1 Mart. 
N.S. 614. 

Me.—Moore v. Protection Ins. Co., 
48 Am.D. 514, 29 Me. 97. 

Md.—Myers vy. Smith, 27 Md. 43. 

Mass.—Fritz vy. Crean, 65 N.E. 832, 
182 Mass. 433. 

Minn.—Lindeke vy. Scott County 
Co-op. Co., 148 N.W. 459, 126 Minn. 
464. 

Mo.—Johnstown Telephone Co. v. 
Berkebile, (App.) 283 S.W. 456; Wil- 
son v. Wilson, 80 S.W. 711, 106 Mo. 


App. 501; De Soto v. Brown, 44 Mo. 
App. 148. 
N.Y.—Flora v. Carbean, 38 N.Y. 111, 


6 Transcr.A. 231; Harris v. Eggles- 
ton,s 62. IN.Yas ated, AT Ap prloiveerk69): 
Smith v. Kirtland, 60 N.Y.S. 812, 45 
App.Div. 25. 

Or.—Williams v. Pacific States Fire 


Ins! Cotr2z51) P».258)4120= Or. a Bar= 
tels vs McCullough, 201 P. 733, 102 
Or. 66. 

Porto Rico.—Assise v. Curet, 22 


Porto Rico 518; 
Porto Rico 111. 
S.C.—Dingle v. Mitchell, 20 S.C. 202; 
Charleston v. Moorhead, 31 S.C.L. 430. 

Tex.—Southern Surety Co. v. Nalle 
& Co., (Civ.App.) 231 S.W. 402 [rev 
(Commn.App.) 242) S.W. 197];  War- 
ren vy. Kohr, 64.S.W. 62, 26 Tex.Civ. 
App. 331; Hunt v. Siemers, 53 S.W. 
387, 22 Tex.Civ. App. 94 

ov .—Kyle v. mye. 1 Gratt. (42 Va.) 
526 

W.Va.—Washington vy. Burnett, 4 
W.Va. 84. Contra Warren v. Syme, 
7 W.Va. 474. 

Wis.—Gerhardt v. Swaty, 14 N.W. 
851, 57 Wis. 24; Manning v. McClurg, 
14 Wis. 350. 

Effect of secondary evidence admit- 
ted without objection see infra § 241. 

93. U.S.—Fred Fisher, Inc. v. Dil- 
lingham, 298 F. 145; New Ingland 
HisSh Copier O-o.lo  CUSE. AL Sa, 

Cal.—In re Russell’s Estate, 210 P. 
249, 189 Cal. 759; Pacific Portland 
Cement Co., Consolidated v. Reinecke, 
158 PB. 1041, 30 Cal.App. 501. 

Ga.—Richards v. Harpe, 155 S.E. 
85, 42 Ga.App. 123. 

Ill.—Arkansas Sweet Potato Grow- 
ers’ Exchange v. Wignall-Moore Co., 
249 Ill.App. 34. 

Ind.—Judah vy. 5 Blackf. 


Falero v. Falero, 15 


Mieure, 


[64 C.J.] 169 


any purpose ;°* that it is not the best evidence ;°* 
that it is hearsay;°? or that it is parol evidence 
relating to a subject covered by a written imstru- 
Such failure likewise waives objections to 
declarations or 
expert or opinion evidence,?® as that the opinion 


admissions, ?® and to 


alte 

La.—Berryman vy. Dahlgren, 6 Rob. 
188. 

Mo.—Meyer v. Christopher, 75 S.W. 
750, 176 Mo. 580. 

N.J.—Smith v. Delaware, etc., Tel., 
etc., Co., 51 A. 464, 63 N.J.Eq. 93 [aff 
53 A. 818, 64 N.J.Eq. 770]. 

N.Y.—Humphrey v. Tietjen & Stef- 
fin Milk Co., 257 N.Y.S. 768, 235 App. 
Div. 470 [motion den and motion gr 
258 N.Y.S. 1007, 236 App.Div. 762]. 

Porto Rico.—Fajardo v. Tio, 17 
Porto Rico 230. 

Tex.—Western Union Tel. Co. v. L. 
Hirsch; (Civ.App.) -°845 "Siw... 394; 
Hatch v. Pullman Sleeping Car Co., 
(Civ.App.) 84 S.W. 246; Western Un- 
ion Tel. Co. v. Brown, (Civ.App.) 75 
S.-W... 359: 

Wash.—Beebe v. Redward, 77 P. 
1052, 35 Wash. 615; State v. Cranney, 
71 P. 50, 30 Wash. 594. 

Wyo.—lIdeal Bakery v. Schryver, 
299 P. 284, 43 Wyo. 108. 

[a] Rule applied.—Evidence of 
medical advice to a patient’s father, 
admissible only against the father,. 
but not objected to by the patient, 
was not erroneously admitted against 
the patient as hearsay. Richards v. 
Harpe, 155 S.E. 85, 42 Ga.App. 123. 

Effect of hearsay evidence admit- 
ted without objection see infra 242. 

94. Ill.—Petersen vy. Elgin, A. & 
S. Traction Co., 87 N.E. 345, 238 Tl. 
403 [aff 142 T1l.App. 34]. 

Miss.—Industrial Loan & Invest- 
ment Co. v. Miller, 141 So. 587. 

N.C.—Miller v. Farmers’ Federa- 
tion, 134 S.E. 407, 192 N.C. 144. 

S.D.—Yetzer v. Young, 52 N.W. 
1054, 3 S.D. 263. : 

Vt.—Davis v. Goodrich, 45 Vt. 56. 

See McCorkel v. J. J. Whitten & 
Son, 107 S.E. 97, 26 Ga.App. 707 (hold- 
ing that, where a forthcoming bond 
in a mortgage foreclosure proceeding 
erroneously named an individual] in- 
stead of a partnership as plaintiff. in 
fieri facias, but in a suit on the bond 
parol evidence was admitted with- 
out objection that the bond was giv- 
en and accepted for the benefit of the 
partnership, the bond was admissible 
whether or not the parol evidence was 
admissible)., 

Effect of parol evidence admitted 
without objection see infra § 243. 

95. Central Coffee Co. v. Klefisch, 
270 P. 629, 34 Ariz. 230; Zimmerman 
v. Schwerzler, (Mo.App.) 35 S.W.(2d) 
379; Pocket v. Almon, 96 A. 421, 90 
Vt. 10; Pilkerton v. Roberson, 65 S. 
Bao 5 ult Oia 3.6: 

Effect of declarations or admissions 
admitted without objection see in- 
fra § 241. 

96. Ala.—City of Huntsville v. 
Pulley, 65 So. 405, 187 Ala. 367. 

La.—Gagnet v. New Orleans, 23 
La.Ann. 207. 

Md.—Pennsylvania R. Co. v. Sim- 
mons, 150 A. 263, 159 Md. 114. 

Mass.—McNamara v. Gillette Safe- 
ty Razor Co., 100 N.E. 1076, 214 Mass. 
163; Brightman Vv. Buffington, 68) N. 
BH. 828, 184 Mass. 401. 

Mo.—-Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146. 

N. Case v. Perew, 46 Hun 57 
[aff 26 NB. 753, 122 N.Y. 665]; Pol- 
lock v. Brennan, 39 N.Y.Super. 477. 

Pa.—Derrick v. Harwood Electric 
Co. ALY AL 48, 268° Pa. 863 & Uhr ve 
Devidgan, 76 Pa.Super. 548. 

S.D.—Belle Fourche Valley Ry. v. 
Belle Fourche Land & Cattle Co., 133 
N.W. 261, 28 S.D. 289. 

[a] Competency of witnesses.— 
(1) Any question as to the compe- 
tency of experts on the enhancement 
of the value of property by a public: 
improvement was waived where no 
objection was seasonably made, 


170 [64 C.J.] 


of an expert is based on an ex parte statement ;°* 
and to an objection that the answer states a legal 
Failure to object is also a waiver of 
objections to the manner of proof,®® to the order of 
proof,’ or that the proper foundation was not laid 
for the introduction of the evidence.? 
to object when evidence is offered waives previous 
objections to the admissibility of the fact testified 


conclusion.®& 


to. 
Documentary evidence. 


umentary evidence. 


City of Huntsville v. Pulley, 65 So. 
40550 187 Alase 8675-1 (2) Objections 
that questions to fitness of land for 
apple raising call for bald opinions 
of the witnesses, and that the wit- 
nesses are not qualified to answer, 
not being interposed, are waived. 
Belle Fourche Valley Ry. v. Belle 
Fourche Land & Cattle Co., 133 N.W. 
261, 28 S.D. 289. 

{b] In Texas (1) it has been held 
that, in a broker’s action for com- 
missions for finding a purchaser for 
defendant’s property, the contract of 
purchase not having been consum- 
mated because of defects in the ven- 
dor’s title, testimony of the purchas- 
er’s attorney that he had examined 
the title and found defects therein 
was competent, in the absence of ob- 
jection. Tate v. Morris, Graham & 
Morris, (Civ.App.) 248 S.W. 797. (2) 
On the other hand, it has been held 
that the conclusion of a witness, al- 
though admitted without objection, 
must be rejected as incompetent to 
prove title. Waggoner v. Magnolia 
pe ea Co.,' (Civ-App.), 252%:S.W: 

Effect of opinion evidence admitted 
without objection see infra § 244. 

97. Atchison, etc., R. Co. v. Fra- 
zier, 27 Kan. 463 (where it coincides 
with that of other experts). 

98. Sterne v. State, 20 Ala. 43. 

99.5 U.S—J) Aron: & Co. v. U. Si,.18 
F.(2d) 115 [aff 18 F.(2d) 116]; U.S. 
v. Homestake Min. Co., 117 F. 481, 54 


E:C3As 1303. 

Gaaea ie v. State Bank, 4 Ala. 
148. 

Cal.—W. C. Cook & Co. v. White 
Truck & Transfer Co., (App.) 13 P. 
(2d) 549. 

Ky.—City of Somerset v. Gardiner, 


15 S.W.(2d) 308, 228 Ky. 512; Coch- 
ran v. Simmons, 276 S.W. 989, 211 Ky. 
16. 

N.Y.—Empie v. Empie, 54 N.Y.S. 
402, 35 App.Div. 61. 

1. Malmstrom vy. Northern Pac. R. 
Co., 55 P. 38, 20 Wash. 195, 

2. Cal.—Leonard v. Leonard, 70 P. 
1071; McLeod v. Barnum, 63 P. 924, 
131 Cal. 605; Napa v. Howland, 25 P. 
247, 87 Cal. 84. 

Colo.—Hisenhart v. MeGarry, 61 P. 
56, 15 Colo.App. 1. 

Iowa.—Aultman, etc., Co. v. Train- 
er, 38 N.W. 126, 74 Iowa 417. 

Mich.—Eklund v. Toner, 80 N.W. 
791, 121 Mich. 687, 82 N.W. 62, 123 
Mich. 302. 

N.H.—lIllinois University v. Spald- 
ae SUPAL Sih, of) IN 63,062 urea: 
N.Y.—Hubbell v. Meigs, 50 N.Y. 480 
[rev 4 Lans. 214]; Eder v. Gilder- 
Sleeve, 32 N.Y.S. 1056, 85 Hun 411 [aff 
49 N.E. 1096, 155 N.Y. 672]; Bough- 
ton v. Smith, 22 N.Y.S.-148, 67 Hun 
652 [rev 37 N.E. 470, 142 N.Y. 674]. 


The rule of waiver by 
failure to object* applies to the admission of doc- 
Failure to object waives the 
objection that there was an irregularity in the tak- 
ing of an affidavit;® objections to depositions pre- 
viously made on motion to suppress;* that a sher- - 
iff’s deed was introduced without preliminary evi- 
dence of judgment and execution;® 
ment is not what it purports to be on its face;® that 
the instrument offered is not the instrument sued 
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on;!° that proper proof of authentication,1! execu- 
tion,12 genuineness,'* or of indorsements on the in- 
strument!+ has not been made; that the certifica- 
tion of the instrument is invalid;*° 
dated+® or is not relevant;*7 
in evidence contain erasures or irregularities.‘ 
On the other hand, it has been held that failure to 
object to the admission of a document does not 


that it is not 
or that books offered 


waive failure to prove its execution,’® and that the 


admissibility.?° 
pose. 


that a docu- 


S.D.—Balcom v. O’Brien, 83 N.W. 
562,13 S.D. 425. 

Tex.—Willis v. Thompson, 20 S. 
W,. 155,. 85) Rex.) 301. 

3. Beardstown v. Smith, 37 N.E. 
211, 150 Ill. 169; Baltimore, etc., R. 
Co. v. State, 32-A. 201, 81 Md. 371. 

4 See supra § 190. 

5. U.S.—J. Aron & Co. v. U. S., 18 
F.(2d) 115 [aff 18 F.(2d) 116]. 

Cal.—Starkweather v. Dawson, 112 
P. 736, 14 Cal.App. 666. 

Colo.—Hochmuth vy. Norton, 9 P. 
(2d) 1060, 90 Colo. 453. 

v. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 
96 Conn. 471. : 


Ill. Fowler v. Chicago Rys. -Co., 
207 Ill. 480 [aff 120 N.E. 635]. 
Iowa.—Tuffree v. Saint, 126 N.W. 


373, 147 Iowa 361. 

Mo.—Lowry Vv. Fidelity-Phenix 
Hire. Inst -Co:,..27255S.W, 19) 21.9), Meo. 
App. 121; Dayton Folding Box Co. v. 
Danciger, 143 S.W. 855, 161 Mo.App. 


640. 
N.Y.—Croker v. Hotchkiss, Vail & 


Garnisong Co. LGl GNSYaS se k8 9,6 07 
Misc. 626. 
Or.—Klingback v. Mendiola, 6 P. 
(2a), 1237,, 188 (Or. 234. 
$.c.—Columbia Weighing Mach. 


Co. v. Murphy, 153 S.E. 168, 156'S.c. 
322; Caldwell v. Duncan, 69 S.E. 660, 
HP ISH Osh GREE 

Tex.—Kell Milling Co. v. Bank of 
Miami, (Civ.App.) 155 S.W. 325. 

Wash.—Drescher Lumber Co, vy. 
Forest Mills of British Columbia, 173 
P. 630, 102 Wash. 664. 

And see cases infra note 6 et seq. 
[a] Irrelevant matter in letter.— 
Where a letter admitted in evidence 
is competent evidence of a fact, but 
contains irrelevant matters, if the 
opposite party does not ask to have 
such irrelevant matters excluded 
from the consideration of the jury, 
he waives objection to them. Day- 
ton Folding Box Co. v. Danciger, 143 

S.W. 855, 161 Mo.App. 640. 

[b] Failure to object to whole of 
account, when it was actually in- 
troduced in evidence, waived an in- 
sufficient objection previously made 
to certain items of the account. Kell 
Milling Co. v. Bank of Miami, (Tex. 
Civ.App.) 155 S.W. 325 

Effect of documentary evidence ad- 
rept without objection see infra 

6 Mix v. Andes Ins. Co., 74 N.Y. 
53, 30 Am.R. 260 [rev 9 Hun 397]; 
Adams v. Hubbard, 25 Gratt. (66 Va.) 


7. Union Pac. R. Co. v. Reese, 56 
EY. 288; 5 C.C: A. 510: 


8. Root v. Conlin, 223 P. 1023, 65 


Cal.App. 241; Stokely v. Conner, 68 
So. 452, 69 Fla. 412. 
9. Patton v. Coen, etc., Carriage 


Mfg: Co! 3 Colo.'265. 


withdrawal of objections to the introduction of a 
document is not an admission of its genuineness, 
but merely acts as a waiver of objections to its 


Evidence offered or competent for particular pur- 
Failure to object to the admission of evidence 
offered or competent for a particular purpose is not 
a waiver of its use for an incompetent purpose.?* 

Sufficiency and effect of evidence. 
object to evidence is not a waiver of an objection 


Failure to 


10. 85 Mo. 
tae 

11. Ala.—Ryan v. Young, 41 So. 
954, 147 Ala. 660. 

Ill.—Weber v. Mick, 23 N.E. 646, 
131 Ill. 520. 

La.—Fougard  v. 
Mart.N.S. 464. 

Mass.—West Springfield 
Parish v. Root, 18 Pick. 318. 

Neb.—National Surety Co. v. Love, 
182 N.W. 490, 105 Neb. 855 [rev 178 
N.W. 917, 105 Neb. 38]. 

Pa.—Hess vy. Vinton Colliery Co., 
99 A. 218, 255 Pa. 78; Moelling v. Le- 
high Coal, etc., Co., 8 Wkly.N.C. 194. 


Fitzgerald v. Barker, 


Tourregaud, 3 


Fourth 


Porto Rico.—Mollfulleda v. Ramos, 
3 Porto Rico 239. 
12. U.S.—American Temperance 


Life Ins. Ass’n of City of New York 
v. Solomon, 209 F. 345, 126 C.C.A. 271; 
Falk v. Gast Lith., etc., Co., 54 F. 890, 
4 C.C.A. 648. 

Cal.—Snyder v. United Properties 
Co. of California, 200 P. 366, 53 Cal. 
App. 428. 

Ga.—Bowen v. Frick, 75 Ga. 786; 
Balchin vy. Jones, 73 S.E. 613, 10 Ga. 
App. 434. 

Ind.—Myers v. State, 47 Ind. 293. 

Iow Clay Works v. 
Globe & Rutgers Fire Ins. Co., 211 N. 
W. 860, 202 Iowa 1270. 


La.—Tyler v. Marcellin, 8 La.Ann. 
Pei, ouemet a v. Laird, 20 Miss. 
PER etna v. Minnock, 6 Nev. 
ame C.—General Electric _ Co. 


Blacksburg Land, etc., Co., 24 S.E. 43, 
46 S.C. 75. 
But see infra text and note 19. 
13. Ala.—Carlton v. King, 1 Stew. 
&P. 472, 23 Am.D. 295. 
Seer a vy. Granger, 4 B.Mon. 
eR er Si v. Doss, 


4 Miss. 

N.Y.—Schrader v. Musical Mut. 
Protective Union, 8 N.Y.S. 706. 

Roy eee V., OSgood), 52 svit. 

9. 

Wash.—Island Gun Club v. Nation- 
o4 Surety Co., 172 P. '209, 101 Wash. 
185. 

But see infra text and note 20. 

14. Hancock v. Empire Cotton Oil 
Co., 86 S.E. 434, 17 Ga.App. 170; Bell 
v. Keefe, 12 La.Ann. 340. 

15. Hyatt v. Cochran, 69 Ind. 436. 

Kimball v. Irish, 26 Me. 444, 
, Whiting v. Edmunds, 94 N.Y. 


Mary Lee Coal, ete., 
19 So. 67, 110 Ala. 632. 
Skillman v. Quick, 4 N.J.Law 


CO. Ves 


Mellosky v. Eureka-Maryland 
. Corporation, 93 Pa.Super. 314. 
Burnham y. Stillings, 79 A. 987, 
76 N.H. 122. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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3 §§ 191-192] 


to the sufficiency of the evidence;??_ but a party 
may have its sufficiency?® or effeet?* limited by in- 
struction, or the party may argue its sufficiency to 


the jury.?> 


[§ 192] (b) Failure To Object to Previous Evi- 
A party who fails to object to the admis- 
sion of evidence waives objections to the subsequent 
admission of the same or similar evidence,?* and 
hkewise waives objections to competent evidence 
when the preliminary evidence, although incompe- 
tent, was admitted without objection.?7 
evidence is introduced as a part of plaintiff’s case 
in chief without objection, the court may permit 


dence. 


22. Roberts v. Chan Tin Pen, 23 
Cal. 259; Lowe v. Bliss, 24 Ill. 168, 
76 Am.D. 742; Hulick v. Scovil, 9 Ill. 
159; Pettis County v. Gibson, 73 Mo. 
502; Price v. St. Louis, ete., R. Co., 72 
Mo. 414; Minter v. Southern Kansas 
R. Co., 56 Mo.App. 282; State v. Kauf- 
man, 45 Mo.App. 656; American Coal 
Briquetting Co. v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 170 N.W. 568, 41 
N.D. 381. 

fa] Legal effect or sufficiency.— 
While failure to object may be a 
waiver of the incompetency of evi- 
dence, it is not a waiver of the right 
to question its legal effect or its legal 
sufficiency. American Coal Briguet- 
ting Co. v. Minneanolis, St. P. & S. S. 
M. Ry. Co., 170 N.W. 568, 41 N.D. 381. 

23. Pace v. Roberts, etc., Shoe'Co., 
78 S.W. 52, 103 Mo.App. 662; Stanton 
v. Bannister, 2 Vt. 464. 

24 Gillaspie v. Murray; 66 S.W. 
252, 27 Tex.Civ.App. 580. 


25. Williams v.’ Soutter, 7 Iowa 
435. 
26. U.S.—Itasca Lumber Co. v 


Martin, 230 F. 584, 144 C.C.A. 638. 
But see New York Life Ins. Co. v. 
Neasham, 250 F. 787, 163 C.C.A. 119 
[rev 244 F. 556] (holding that the 
consent of defendant that testimony of 
other witnesses taken before coroner 
might be read in evidence was no 
waiver of defendant’s right to object 
to admission of transcript of testi- 
mony of another witness, given at cor- 
oner’s inquest and offered to impeach 
his testimony at trial). 

Colo —Denver, ete., Co. v. Morrison, 
32 P. 859, 3 Colo.App. 194. 

Ga.—Sarman v. Seaboard Air Line 
Ry. Co., 125 S.B. 891, 33 Ga.App. 315. 

Ind.— Mills v. Snypes, 37 N.B. 422, 
10 Ind.App. 19; Westfield Bank y. In- 
man, 34 N.H. 21, 670, 8 Ind.App. 239. 

Iowa.—Andrews v. Western Asphalt 
Paving Corporation, 188 N.W. 900, 193 
Iowa 1047; Evans v. Roberts, 154 N. 
W. 923, 172 Iowa 653. But see Haw- 
kins v. Rice, 40 Iowa 435 (where 
previous evidence was merely , pre- 
liminary to introduction of evidence 
objected to). 

Md.—Clarke v. Ray, 1 Harr.&J. 318. 

Mass.—Boston Woven Hose, etc., 
Co. v. Kendall, 59 N.E. 657, 178 Mass. 
232586 AmiS:R. 478,57. LRA. (81. 

Minn.—Shrimpton v. Philbrick, 55 
N.W. 551, 53 Minn. 366. 

Mo.—Buffum v. F. W. Woolworth 
Co., 273 S.W. 176, 221 Mo.App. 345; 
Cull v. McMillan Contracting Co., 
(App.) 178 S.W. 868. 

Neb.—Hickman vy. Layne, 66 N.W. 
298, 47 Neb. 177. 

N.J.—Trenton Mut. Life & Fire Ins. 
Co. v. Johnson, 24 N.J.Law 576. 

N.Y.—Frost v. De Lury, 54 N.Y. 
Super. 113. 

N.C.—Shelton v. Southern Ry. Co., 
VS9CS 28298 N.C. 6705, Bane av, 
Atlantic Coast Line R. Co., 88 S.E. 477, 
171 N.C. 328; Albert v. New York 
Mut. L. Ins. Go., 30 S.H. 327, 122 N.C. 
92, 65 Am.S.R. 698. 

Porto Rico.—Delannoy v. Blondet, 
22 Porto Rico 219. 

S.C.—Brice v. Miller, 15 S.E, 272, 35 
SiC 537. 

Va.—National Union Fire Ins. Co. v. 
Burkholder, 83 S.H. 404, 116 Va. 942. 

But see infra text and note 31. 

[a] Rule applied.—(1) In an ac- 
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plaintiff to reoffer it in rebuttal over defendant’s 
general objection.?8 
entry in an account book to be read to the jury, he 


Where plaintiff permits an 


waives a subsequent objection to the competency of 


And where 


tion in which a representative of a 
decedent is a party, if a witness hav- 
ing a direct legal interest in the con- 
troversy, and hence incompetent to 
testify to transactions with decedent 
under the express provisions of Code 
Civ. Proc. § 329, is allowed to identify 
checks drawn by the witness and de- 
livered to decedent and is fully cross- 
examined thereon, an objection to the 
introduction of the checks in evidence 
is properly overruled. In re Hollo- 
way’s Hstate, 131 N.W. 606, 89 Neb. 
403. (2) In an action for injuries 
caused by negligent operation of a 
dump train, plaintiff’s testimony was 
admissible that he heard no whistle, 
where he had previously testified 
without objection that no bell was 
rung. Cull v. McMillan Contracting 
Co., (Mo.App.) 178 S.W. 868. 

{b] Similar evidence given by an- 
other witness.—Stutsman yv. Des 
Moines City Ry. Co., 163 N.W. 580, 180 
Iowa 524; Delannoy v. Blondet, 22 
Porto Rico 219; Bouknight v. Char- 
lotte; sete... Ri Co.) 19S San 91b,4de St 
(OR als 

{c] Hearsay evidence.—The rule 
that hearsay evidence is inadmissible 
is not changed by the fact that the 
evidence had been answered without 
objection by another witness. Tren- 
ton Mut. Life & Fire Ins. Co. v. John- 
son, 24 N.J.liaw 576. 

[ad] In Missouri (1) the rule stated 
in the text has been affirmed in many 
cases decided by the courts of appeals. 
Buffum v. F. W. Woolworth Co., 273 
S.W. 176, 221 Mo.App. 345; Ayres v. 
Middleton Theater Co., (App.) 210 S. 
W. 911 (holding objection to testi- 
mony not applicable to the pleadings 
too late, where the same testimony 
had previously been admitted without 
objection); Bowden yv. St. Louis & S. 
F. R- Co., (App.) 184 S.W. 1174 (hold- 
ing that, where counsel for defendant 
receiver testified without objection 
that railroad company was then in 
the hands of a receiver, proof receiver 
had .been appointed before the cause 
of action arose was not objectionable 
on ground record was best evidence); 
Shaefer v. Missouri Pac. R. Co., 72 S. 


W. 154, 98 Mo.App. 445; Bruce v. 
Bombeck, 79 Mo.App. 231; State v. 
‘Gage, 52 Mo.App. 464. (2) But the 


supreme court has said: ‘We are un- 
prepared to give assent to the proposi- 
tion that, because a party to a suit 
sits by and without objection permits 
a witness introduced by an adverse 
party to testify to matters which are 
inadmissible in evidence TELLS 
is thereby estopped from thereafter 
in the same case objecting to the same 
kind of evidence when _ offered.” 
Smith v. Sovereign Camp W. W., 77 
Siw. 862,179 Moy 119).133. 

27. McConnell v. Bowdry, 4 T.B. 
Mon. (Ky.) 392. 

28. Delmoe vy. Long, 88 P. 778, 35 
Mont. 139. But see infra text and 
notes 36, 37. 

29. Clark v. Powell’s Hstate, (Mo.) 
208 S.W. 31. 

30. Banderob v. Wisconsin Cent. 
R. Co., 113 N.W. 738, 183 Wis. 249. 

31. Ala.—Lowery v. Jones, 121 So. 
704, 219 Ala. 201, 64 A.L.R. 553. And 
see Long v. Seigel, 58 So. 380, 177 Ala. 
338 (holding that right to object to an 
illegal question was not precluded by 


the book itself.?°® 
and answer without objection, he cannot object to 
a question calling for a correction of the answer.?° 
On the other hand, it has been held that failure to 
object to the admission of incompetent or irrele- 
vant evidence does not waive the right to object to 
similar evidence when subsequently offered;*! that 
objection to evidence prejudicial to the objecting 
party is not waived by his failure to object to pre- 


So if a party permits a question 


failure to object to previous ques- 
tions, not suggesting the improper 
matter). But see Beard v. Sailors, 
92 So. 896, 207 Ala. 313 (holding that 
the overruling of an objection to the 
question, “It was for a felony?” asked 
plaintiff on cross-examination, was 
not error, where plaintiff had previ- 
ously testified on cross-examination 
without objection that he had served 
a term in the penitentiary for convic- 
tion of a felony, and testified on his 
rebuttal that the conviction was for 
manslaughter). 

Ill.—Johnson vy. Chicago & A. R. 
Co., 193 Ill.App. 682. Contra New Am- 
sterdam Casualty Co. v. Saloman, 165 
Tll.App. 264. 

La.—Lyons v. Teal, 28 La.Ann. 592. 

N.H.—Slocinski v. Radwan, 144 A. 
787, 83 N.H. 501, 63 A.L.R. 5438. 

Or.—Casner v. Hoskins, 128 P. 841, 
130 P. 55, 64 Or. 264. 

Pa.—Bobereski vy. Insurance Co. of 
Pennsylvania, 161 A. 412; McSorley 
v. School Dist. of Avalon Borough, 
139 A. 848, 291 Pa. 252. 

Tex.—Slayden v. Palmo, 194 S.W. 
1103, 103 Tex. 413; McLane v. Paschal, 
11 S.W. 837, 74 Tex. 20; Roberts v. 
Nowlin, (Civ.App.) 290 S.W. 800; Hall 
Val Parey, 08 SSoWeepols (op ees Gane 
App. 40. But see Dallas Hotel Co. v. 
Richardson, (Civ.App.) 276 S.W. 765; 
Texas -& P. Ry. Co. v. Sherer, (Civ. 
App.) 183 S.W. 404; Smith v. Guerre, 
(Civ.App.) 175 S.W. 1093; Hendrix v. 
Brazzell, (Civ.App.) 157 S.W. 280 (all 
holding that objection to evidence was 
waived by permitting, without objec- 
tion, other witnesses to testify to the 
Same, or substantially the same, 
facts); Jaffe v. Deckard, (Civ.App.) 
261 S.W. 390 (holding that error in 
admission of testimony as to portion 
of conversation was waived by failure 
to object to testimony of other wit- 
ness as to the entire conversation) ; 
International, ete., R. Co. v. Quinones, 
(Civ.App.) 81 S.W. 757 (holding that 
objection to testimony was waived by 
failure to object to previous testi- 
mony of the same character by the 
same witness). 

See also Stapleton v. Butensky, 177 
N.Y.S. 18, 188 App.Div. 237 (holding 
that, in an action for personal in- 
juries, although plaintiff was allowed 
without objection to testify that the 
accident injured his eyesight, which 
fact was not alleged, error in allow- 
ing subsequent medical testimony of 
that fact is not waived by such failure 
to object, where plaintiff, after recep- 
tion of his evidence to which no ob- 
jection was made, failed to move to 
amend to conform to proof); Barrows 
v. Alford, 264 P. 628, 129 Okl. 265 
(failure to object to question im- 
mediately preceding one to-which ob- 
jection was made does not waive lat- 
ter objection). 

{a] Reason for rnle.—If the objec- 
tion to the evidence subsequently of- 
fered had been sustained, “the force 
of the former testimony would proba- 
bly have been weakened in the minds 
of the jury.” Lowery v. Jones, 121 
ne 704, 219 Ala. 201, 202, 64 A.L.R. 

3. 

{b] Rule applied.—That incom- 
petent testimony as to plaintiff’s re- 
covery of judgment against a third 
person went in without exception did 


172 [64 C.J.] 


vious evidence in his favor by the adverse party ;?? 
that an exception to the proof of incompetent facts 
is not waived by failure to object to the proof of 
the same incompetent facts in a more appropriate 
form;** that failure to move to strike out witness’ 
answer on e¢ross-examination does not warrant fur- 
ther effort to elucidate such answer, incompetent 
as hearsay,** and that a party does not waive his 
right to object to the admission of evidence of re- 
cent self-serving declarations by failure to object 


to evidence, by another witness, 


made many years before the trial.®° 
plaintiff permits illegal testimony to be admitted 
without objection does not authorize the court to 
admit, over proper objection, testimony in rebuttal 
So, where testimony 
offered in rebuttal is not part of plaintiff’s ease in 
chief, by offering to give it out of order to rebut 
testimony to be offered by defendant in defense, 


of the former testimony.*® 


TRIAL 


pecuiw 


to object to the 


tion at the trial 
the other hand, 
of declarations 

The fact that 
of the witness, 


the admission of 


plaintiff is not estopped to object to testimony sub- 


not justify admission of a copy of 
the judgment, also incompetent, to 
corroborate it. Slocinski v. Radwan, 
144 A. 787, 83 N.H. 501, 63 A.L.R. 543. 

[c] Evidence not responsive to 
any issue under pleadings must be 
stricken on motion, even though simi- 
lar testimony has been received with- 
out objection. Casner v. Hoskins, 128 
P. 841, 130° P. 55, 64. Or. 254. 

32. Independent Torpedo Co. v. J. 
E. Clark Oil Co., 95 N.E. 592, 48 Ind. 
App. 124. 

$3. Collins v. Benson, 120 A. 724, 
81 N.H. 10. ‘ 

34 Brown v. Lemon Cove Ditch 
Co., 171 P. 705, 36 Cal.App. 94. 

35. Strickland v. Strickland, 146 
S.W. 501, 103 Ark. 183. 

fa] Reason for rule.—Counsel for 
the objecting party “may have 
thought that it [the evidence admit- 
ted without objection] was of such 
an unreliable character of evidence 
that it would not have any influence 
on the verdict of the jury, and there- 
fore did not object to it.” Strickland 
v. Strickland, 146 S.W. 501, 103 Ark. 
183, 187. 

Candler v. Byfield, 129 S.E. 57, 
160 Ga. 732. c pele 

37. Scullin Steel Co. v. Mississippi 
Valley Iron Co., 273 S.W. 95, 308 Mo. 
453. 

SS. _ Pratt, Hurst & Co. v. Tailer, 
119 N.Y.S. 803, 1385 App.Div. 1; Meek- 
ins v. Norfolk, ete., R. Co., 48 S.E. 501, 


HS IS Ce ae 

39. Cox v. Norton, 1 Penr.&W. 
(Pa.) 412. 

40. Leach v. Nelson, 196 N.W. 755, 
50 N.D. 538. 

41. U.S.—Greenleaf’s Lessee v. 
Birth, 6 Pet. 132, 8 Wd. 72. 


Ala.—Louisville & WN. R., Co. 
Blankenship, 74 So. 960, 199 Ala. 52 
Union Naval Stores Co. v. Pugh, 47 
So. 48, 156 Ala. 369; Southern Coal, 
etc., Co. v. Swinney, 42 So. 808, 149 
Ala. 405; Georgia Cent. R., 
v. Ingram, 12 So. 801, 
Fast Tennessee, etc., R. Co. v. Turva- 
ville, 12 So. 63, 97 Ala. 122; Hughes 
v. Taylor, 52 Ala. 518; Jenkins v. Mc- 
Conico, 26 Ala. 2138. 

Ariz.—Murphy v. Whitlow, 25 P. 
532, 1 Ariz. 340. 

Colo.—Beckwith v. Talbot, 2 Colo. 
639 [aff 95 U.S. 289, 24 L.Iad. 496]. 

Ga.—Sims v. Sims, 62 S.E. 192, 131 
fa. 262; Birmingham Lumber Co. v. 
Brinson, 20 S.H. 437, 94 Ga. 517; Taff 
vy. Larey, 116 S.E. 866, 29 Ga.App. 631. 

Ill.—Moyer v. Swygart, 17 N.E. 450, 


Vv. 
iM 


125 Ill. 262; Capen v. De Steiger 
Glass Co., 105 Ill. 185; Ferguson v. 
Miles, 8 Ill. 858, 44 Am.D. 702; 

Knowlton, 19 Ill App. 


Dougherty v. 
283. 
Ind.—McCarty v. Waterman, 96 Ind. 


594. 
Iowa.—Nagle v. Fulmer, 67 N.W. 


369, 98 Iowa 585; Riordan v. Gug- 
gerty, 39 N.W. 107, 74 Iowa 688. 
La,—Lafon y. Gravier, 1 Mart.N.S. 


243. 
Me.—Wheeler v. Hill, 16 Me. 329; 
Kelley v. Merrill, 14 Me. 228. 
Fine nis ee v. Davis, 33 Mich. 
Mo.—Wheeler v. Wheeler, 63 Mo. 
App. 298. 


Mont.—Hogan v. Shuart, 28 P. 969, 
11 Mont. 498. 

Neb.—Republican Valley R. Co. v. 
Hayes, 14 N.W. 521, 13 Neb. 489. 

N.Y.—Miller v. Montgomery, 78 N. 
Y. 282 [aff 3 Redf.Surr. 154]; Artcher 
v. McDuffie, 5 Barb. 147; Vibbard v. 
Staats, 3 Hill 144; Crowe v. Brady, 
5 Redf.Surr. 1. 

N.C.—State v. Apple, 28 S.E. 469, 
121 N.C. 584; Wiggins vy. Guthrie, 7 
S:H 761, DOM AN SCI 664: 

Or.—Oregon-Washington R. & Nav. 
Co. v. Spokane, P. & S. Ry. Co., 163 
Pz 60059895933 Orn 528. 

R.I.—Hampson oe Masson, es: ALS33i, 

3 
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S.C.—Smith v. Youmans, 26 S.E. 
651, 48 S.C. 337. 


Tex.—San Antonio, ete, R. Co. v. 
Cockrtlily SlOrySoWia WOeaaien Wexces Gil ae 
Smith, “vw Oldham, ZbavWMex 533". Hl 
Paso, ete: R. Co. vs Smith, 108 S.W, 
988, 50.. Tex. Civ App.4, 10; —“White . v, 
Teena, 60 S.W. 437, 25 Tex.Civ.App. 
152. 

Wash.—Gilmore v. H. W. Baker Co., 
41 P. 124, 12 Wash. 468. 

Wis.—Sullivan v. Oshkosh, 13 N. 
W. 468, 55 Wis. 508. 

[a] Cross-examination of witness. 
—(1) A party cannot complain of the 
refusal of the court to exclude tes- 
timony brought out by his own exam- 
ination .of a witness. Union Naval 
Stores Co. v. Pugh, 47 So. 48, 156 Ala, 
369. (2) Plaintiff eliciting testimony 
on cross-examination could not de-, 
mand its withdrawal because it was 
not best evidence. Hightower v. Kea- 
ton, 144 S.H. 759, 167 Ga. 94. (3) De- 
fendant sued for negligence of a 
chauffeur, showing his contract of 
hiring of an auto with chauffeur from 
a company provided the company 
should procure casualty insurance for 
him, could not complain of bringing 
out on his cross-examination, for im- 
peachment purposes, of the fact of is- 
suance of the policy. McNamara y. 
Leipzig, 167 N.Y.S. 981, 180 App.Div. 
515 [rev on another ground 125 N.E. 
244,227 Ney. 291, 3 ACLR. 4807). 

[b] Excluded testimony.—A party 
cannot, on cross-examination, call out 
incompetent testimony favorable to 
plaintiff and then have the judgment 


‘reversed when the .court excludes it, 


because it may have influenced the 
jury in their finding. Chicago, ete., 
R. Comiv. Unietsam, W'S Naw 6 9-123 
Ill. 518 [aff 24 Ill.App. 210]. 

42. U.S.—New York Mut. L. Ins. 
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sequently offered by defendant on the same sub- 


Evidence given at former trial without objection. 
It has been held that failure to object to incom- 
petent evidence at one trial does not waive the right 


same evidence at a second trial,?® 


and that admission of evidence before an arbitra- 
tor without objection is not a waiver of an objec- 


that the evidence is illegal.*® On 
it has been held that, where tes- 


timony taken at a former trial is admissible, and 
is used in a later trial because of the inaccessibility 


objections not taken at the first 


trial cannot be interposed on the second.?°® 
[§ 193] ce. Same or Similar Evidence Elicited or 
Intreduced by Objecting Party. An objection to 


evidence is waived where the same 


or similar evidence has been elicited*! or intro- 
duced*? by the objector, or where the evidence re- 


Co. v. Selby, 72 F. 980, 19 C.C.A. 33% 
Ala.—Carter v. Fischer, 28 So. 376, 
127 Ala baie 
Cal.—Packard v. Johnson, 4 P. 632; 
In re Visaxis’ Estate, 273 P. 165, 95 
Cal.App. 617. 
Colo.—Town of Meeker v. Fairfield, 
136 P.-471, 25 Colo.App. 187: 
Idaho.—Clear Lake Power, etc., Co. 
v. Chriswell, 173 P. 326, 31 Idaho 339; 
Douville v. Pacific Coast Casualty Co., 
138 P. -506, 25 Idaho”~ 396, Amn'Cas: 
LOTTA 112: 
Ill.—Fillippi v. Spring Valley Coal 


Co., 202 Ill.App. *61 

Ind.+-Hobbs vy. Tipton County, 19 
N.E. 186, 116 Ind. 376. 

Iowa.—Elvin v. Powell, 162 N.W. 


201, 179 Iowa 899; Reeves v. Harring- 
ton, 52°N.W. 517, 85 Towa 741. 

Me.—Ward v. Abbott, 14 Me. 275. 

Mass.—Wireless Specialty Appara- 
tus Co. v. Priess, 140 N.E. 793, 246 
Mass. 274. 

Mich.—Hudson v. Roos, 42 N.W. 
1099, 76 Mich. 173; Kost v. Bender, 25 
Mich. 515. 

Mo.—South St. Louis R. Co. v. 
Plate, 5 S.W. 199, 92 Mo. 614; Ham- 
ra v. Orten, 233 S.W. 495, 208 Mo.App. 
Joseph v. Metropolitan St. R. 
Co., 107 S.W. 1055, 129 Mo.App. 603. 

Neb.—Chicago, ete, R. Co. 
Wiebe, 41 N.W. 297, 25 Neb. 542. 

N.J.—Denn vy. Banta, 1 N.J.Law 266. 

N.Y.—Secattergood v. Wood, 79 N.Y. 
263, 35 Am.R. 515 [aff 14 Hun 269]; 
Edington v. Mutual L. Ins. Co., 67 N. 
Y. 185 [aff 5. Hun 1); Wightman v. 
Campbell, 146 N.Y.S. 666, 161 App.Div. 
49 [aff 112 NB. 184, 217. N.Y. 4799; 
Buedingen Mfg. Co. v. Royal Trust 
Co.,785 N.Y.S:. 621, 90 App. Div.) "274; 
People v. Jefferson County, 54 N.Y.S. 
782, 35 App.Div. 242; Hollender v. 
New York Cent., ete., R. Co., 14 Daly 
222, 19 Abb.N.Cas. 20. 

N.C.—Tatom vy. White, 95 N.C. 453. 

S.C.—Robinson v. Blakely, 38 S.C. 
L.Rich. 586, 55 Am-D. 703. 

S.D.—Evenson v. Webster, 58 N.W. 
669, 5 S.D. 266. 


Vv. 


Tex.—Brazile v. Blaylock, (Civ. 
App eLT? tS oWe Lb be 
Wash.—Carstens v. Stetson, ete, 


Mill Co., 45 P. 313, 14 Wash. 643. 

Wis.—Nickel v. Chapman, 158 N.W. 
90, 163 Wis. 348. 

fa] Where plaintiff, in making his 
case, puts in a certain class of evi- 
dence, he cannot complain when de- 
fendants, in turn, put in similar evi- 
dence. Nickel v. Chapman, 158 N.W. 
90, 163 Wis. 348. 

[b] Objection to reading extracts 
from books is waived if the object- 


ing party himself reads extracts 
therefrom. Gaff v. Greer, 88 Ind. 122, 
45 Am.R. 449. 

[c] Interrogatory and answer 


thereto in deposition became compe- 
tent for all purposes against party 
waiving objection thereto by reading 


For later cases, developments and changes in the law see Annotations, same title and section number. 


7. ta. 
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§§ 193-194] 


lates to a fact to which he himself has testified,*® 
although he may raise a question as to the legal 
So, where defendant ealled 
out conversations between plaintiff and a third per- 
son, he cannot object to the admission of the whole 
and where a witness is cross-ex! 
amined as to matters not touched on in his direct 
examination, the cross-examining party cannot ob- 
ject to the “evidence brought out.46 
tion is to the qualification of a witness as an expert, 
it is waived by his introduetion as such by the 
may 
genuineness of an instrument introduced by him- 
self,*® or show that it is not the original of the 


etfect of the evidence.‘ 


conversation ;#° 


objecting 


party.4* But a party 


instrument,*® if he announees his 


do at the time of offering the document. 
faet that proceedings in the cause are introduced 


them in evidence. Bayliss v. Raney, 
238. DS. We Ise. 

fa] Privilege.—A party cannot 
object to evidence on the ground of 
privilege where he himself has intro- 
duced evidence which discloses the 
very facts which he claims are privi- 
leged. In re Visaxis’ Estate, 273,.P. 
165¢ 95 Cal App., 617: 

43. State v. Ejifert, 65 N.W. 309, 
71 N.W. 248, 102 Iowa 188, 63 Am.S.R. 
Bool SO dul.) 4855 Lathlimore! xv. 
Puckett & Wear, (Tex.Civ.App.) 161 
S.W. 951; Seay v. Fennell, 39 S.W. 
181, 15 Tex.Civ.App. 261. 

44. Clear Lake Power & Improve- 
ment, Co. v. Chriswell, 173 P)-326, 31 
Idaho 339. 

45. George Gorton Machine Co. v. 
Grignon, 163 N.W. 748, 137 Minn. 378. 

46. Norfolk & W. Ry. Co. v. Thom- 
as, 66 S.E. 817, 110 Va. 622. 

fa] He is witness of cross-exam- 
ining party as to such evidence. Nor- 
folk & W. Ry. Co. v. Thomas, 66 S.E. 
817, 110 Va. 622. 


47. Wheelock v. Godfrey, 35 P. 317, 
100 Cal. 578. 

48. Cole v. Cole, 2 So. 794, 39 La. 
Ann. 878. 

49. Western Union Tel. Co. v. 
Hines, 23 S.E. 845, 96 Ga. 688, 51 Am. 
Ser. 159% 

50. Connor y. New England Steam, 
etc, Cos, 40 INH. 537. 

51. Rourke v. Holmes St. Ry. Co., 


119 S.W. 1094, 221 Mo. 46, 133 Am.S.R. 


468. 

52. U.S.—Shwab v. Doyle, 269 F. 
821 [rev on other grounds 42 S.Ct. 
391, 258 U.S. 529, 66 L.Ed. 747, 26 


A.L.R. 1454]. 
Ala.—Alabama Power Co. v. Good- 
win, 99 So. 158, 210 Ala. 657. 


vy. Patriotic Assur. 
Co.) V3 7 AS 241, 106 Conn. 119 
Ind.—Mills v. Thomas, 144 N.E. 


412% 194 Ind. 648. 
La.—Standard Distilling Co. v. Ar- 
onson, 9 La.A. (Orleans) 323. 
Mo.—Hudson vy. Kansas City Rys. 


Co., 246 S.W. 576; Cento v. American 
he Growers, (App.) 7 S.W.(2d) 
304. 


Mont.—Labbitt v. Bunston, 277 P. 
620, 84 Mont. 597 

N.C.—Brown v. Town of Hillsboro, 
Foe esdeelSs. IN Co oOo.) kldder vy 
Mellhenny, 81 N.C. 1238. 

[a] Rule applied.—(1) Where no 
objection was made to use of deposit 
slips to refresh a cashier’s recollec- 
tion on direct examination, and he 
was cross-examined regarding the 
same, the court did not err in,over- 
ruling an objection to the use of de- 
posit slips on redirect examination. 
Mills v. Thomas, 144 N.E. 412, 194 Ind. 
648. (2) W here, in detinue, the judge 
stated during argument he would sub- 
sequently allow ‘proof of value of the 
property after the case was finally 
submitted, if necessary, counsel 
should have then objected, and not 
merely reserved the right to object if 
verdict went against him. Cefalu v. 
Dearborn & Warfield, 49 So. 1030, 162 
Ala. 105. (3) Motion to discharge the 
jury on account of admission of ob- 


TRIAL 


If the objec- 


attack the 


attention so to 
And the 
and at the time 


jectionable testimony offered six days 


after admission thereof was out of 
time. Davis v. City of Independence, 
(Mo,) 49 S.W.(2d) 95. 
Time of: 
Motion to strike out evidence see in- 
fra § 224. 


Objection as affecting review on ap- 
peal or writ of error see Appeal and 
Error §§ 731-734. 

53. National Life & Accident Ins. 
Co. v. Lokey, 52 So. 45, 166 Ala. 174; 
Standard Talking Mach. Co. v. D. O. 
Matthews Supply Co., 60 So. 481, 6 
Ala.App. 188; Scott v. Sovereign 
Camp of Woodmen of the World, 129 
N.W. 302, 149 Iowa 562; Hast St. Lou- 
is Ice & Cold Storage Co. v. Kuhl- 


mann, 142 S.W. 253; 238° Mo. 685; 
Sharon v. Minnock, 6 Nev. 377. And 
see cases infra this note. 

[a] Exhibits.—Where exhibits 


were without objection exhibited to 
the jury in connection with the evi- 
dence of a witness, who made the 
exhibits a part of his testimony by 
constant reference thereto, objection 
to the exhibits, when offered in evi- 
dence merely to perfect the record, 
came too late. Scott v. Sovereign 
Camp of Woodinen of the World, 129 
N.W. 302, 149 Iowa 562. 

[b] Objections held timely.—Nor- 
mandin y. Kansas City, (Mo.App.) 206 
S.W. 913; Demara v. Rhode Island 
Co., 107 A. 89, 42 Ril. 215; Stephen- 
son v. Luttrell, 179 S.W. 260, 107 Tex. 
320 [rev (Civ.App.) 160 S.W. 666]. 

54. See cases supra notes 52, 53. 

Waiver of objections generally see 
supra §§ 189, 190 


55. Mix v. North American Co., 29 
Pa.Co. 137; Doe v. Daniel, 15 N.B. 
372. 

56. U.S.—Wilkinson v. Livingston, 
45 F.(2d) 465; Russel v. Union Ins. 
Cons" BCasiINo, 12574628 WashiG-c, 
409. 

Ark.—Sandusky v. Warren, 6 S.W. 
C20 )eld, SLT Ark, 2715 Johnston vy; 
Ashley, 7 Ark. 470. 

Cal.—Willeford v. Bell, 49 P. 6; 


McFeely v. Industrial Accident Com- 
mission of State of California, 223 P. 
413, 65 Cal.App. 45. But see Tilton 
Vv. ‘Decker, LE SETA GONNA Tne Oalen eto k 
(holding that, where the certificate of 
sale required by Street Opening Act 
to be executed by the street super- 


intendent is admitted in evidence 
without objection, its insufficiency 
may be reached by an attack on the 
findings). 


Colo.—Bennet vy. North Colorado 
Springs Land, etc., Co., 48 P. 812, 23 
Colo. 470, 58 ‘Am.S.R. 281. 

Fla.—McMilian y. Reese, 55 So. 388, 
61 Fla. 360. 

Ga.—Thompson v. Waterman, 28 S. 
BE. 286, 100 Ga. 586; Garner v. Hop- 
good, Ga.Dec.Pt. II, 131. But see J. 
Day & Co. v. Crawford, 13 Ga. 508 
(holding that objections to the com- 
petency of testimony may be taken at 
any time). 

Il).—Illinois Cent. R. Co. v. Foulks, 
60 N.E. 890, 191 Ill. 57 [aff 92 Ill. App. 
391];, Conway v. Case, 22. Ill. 127; 
Noonan v. Maus, 197 Ill.App. 103. 
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for a certain purpose does not prevent the party 
so introducing them from showing that they were 
improper in other respects.°° 
direct examination, questions a witness as to mat- 
ters testified to on ecross-examination, does not 
thereby lose his right to object to the further in- 
troduction of testimony similar to that brought 
out on the cross-examination.*? 

[§ 194] 3. Time for Objection—a. Time within 
Which Objection Must Be Made—(1) To Admis- 
sion of Evidence—(a) General Rules. 
which are perfectly obvious, an objection to the in- 
troduction of testimony must be made in apt time,°? 
at the earliest possible opportunity after the ob- 
jection becomes apparent,®* or it will be held to 
have been waived.°* 
the evidence is offered,°® if counsel 


A party who, on re- 


For reasons 


It must be made at the trial,’* 


Ind.—Wood v. State, 30 N.E. 309, 
130 Ind. 364; Crawford v. Anderson, 
28 N.E. 314, 129 Ind. 117; Newlon v. 
Tyner. 27 INE, 68,28 No (59. 2s 
Ind. 466; Elrod v. State, 72 Ind. 2925 
Darnall v. Hazlett, 11 Ind. 494; Crabs 
v. Mickle, 5 Ind. 145; Garrett v. Win- 
terich, 87, N.E. 161, 88 N.E. 308, 44 
Ind. App. 22: Bowell v. De Wald, 28 
oe 430, °2 Ind. App. 303, 50 Am.S.R. 
240. 

Iowa.—Culbertson vy. Salinger, 117 
N.W. 6 [withdrawn on reh 123 N.W. 
65]; Hutton v. Doxsee, 89 N.W. 79, 
116 Iowa 13; Iowa State Sav. Bank 
v. Black, 59 N.W. 283, 91 Iowa 490; 
Moore v. McKinley, 14 N.W. 768, 60 
Iowa 367; Le Grand Quarry Co. v. 
Reichard, 40 Iowa 161; Chamberlin vy. 
Robertson, 31 Iowa 408; McGlassen 
v. Wright, 10 Iowa 591. 

Kan.—Wilson vy. Fuller, 9 Kan. 176; 
Johnson v. Mathews, 5 Kan. 118. 

Ky.—Fields v. Cannon Ball Cab & 
pus Co., 25 S.W.(2d) 1046, 233 Ky. 

oO. 

La.—Gaiennie v. Freret, 14 La.Ann. 
488; Crow v. Griffin, 6 La.Ann. 316; 
Lanefitt v. Clinton, ete., REC Ose, Rob. 
217; Huey v. Drinkgrave, 19 La. 482. 

Me. —-Bucksport v. Buck, 36 A. 456, 
eo te 320; Brost v. Goddard, 25 Me. 

Md.—North v. Mallory, 51 A. 
94 Md. 305; 
120. 

Mich.—Rayburn v. Mason Lumber 
Cos. 238 N.W. Sil oie Mich? 273) wile 
he v. Toledo, ete., Re Go.ss7 IN Wine oes 

5 Mich. 280; Locke We Farley, 5 N.W. 


89, 
Shanks v. Dent, 8 Gill 


O25, 41 Mich. 405; Perrott v. Shearer, 
17 Mich. 48; Johnstone v. Scott, 11 
Mich. 232. 


Minn.—C. Aultman & Co. v. Ken- 
nedy, 23 N.W. 528, 33 Minn. 339; Du- 
ae v. Gorman, 1 Minn, 301, 66 Am.D. 

Miss.—Skinner v. Collier, 5 Miss. 
396; Wilson v. Owens, 1 Miss. 126. 

Mo.—Roe v. Versailles Bank, 67 S. 
W. 303, 167 Mo. 406; Dlauhi v. St. 
Louis, ete., Rs Gor, 40 S.W. 890, 139 
Mo. 291; Wayne County Wat sos Louis, 
etc., R. Co., 66 Mo. 77; Waldo v. Rus- 
sell, 5 Vor SiSits Ramsey v. Waters, 1 
Mo. 406; Skillman v. Ballew, (App.) 
27 S.W. (24) 1036; Tremain v. Dyott, 
142 S.W. 760, 161 Mo.App. 217; Orr, 
ete., Shoe Co. v. Hance, 44 Mo. App. 


461. 

Neb.—Anderson v. Walsh, 192 N.W. 
328, 109 Neb. 759; Haverly v. Elliott, 
57 N.W. 1010, 39 Neb. 201; Morgan v. 


Larsh, 1 Neb. 361. 

N.H.—Bassett v. Salisbury Mfg. 
Co., 28 N.H. 438; Proprietors of Con- 
cord nig McIntire, GENEL Deis 

N.J.—De Courcey v. Collins, 21 N. 


J.Eq. 357. 
N.Y.—Colrick v. Swinburne, 12 N. 
H.. 427, 105 N.Y. 5033. Bradner’ y. 


Strang, 89 N.Y. 299 [aff 23 Hun 445, 
and aff 5 S.Ct. 1038, 114 U.S. 555, 29 
L.Ed. 248]; Miller v. Montgomery, 78 

N.Y, 282 [aft 3 Redf.Surr. 154]; Wool- 
a v. Rondout, 4 Abb.Dec. 639, 2 
Keyes 603; Cullinan v. Horan, 102 N. 
Wesapboss 116 App.Div. 711; Hutchin- 
son vy. Washburn, 80 N.Y.S. 691, 80 


'e 
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is then aware of the objection;>7 and, in the absence 
of knowledge at that time, objections may be made 
when the objectionable nature of the evidence be- 
comes apparent,°® or within a reasonable time there- 
Subject to the above qualifications,®® an 
objection comes too late when made after the ob- 
jectionable evidence has been admitted,** and the 
court may properly refuse to strike it out.®? 
objection to the court’s examination of a witness 
comes too late when made after the conclusion of 
But an objection that an af- 
fidavit is hearsay, made before the affidavit has 
substantially been read, is timely;°* 
jection to testimony given without a question e¢all- 


abel nO, 


the examination.®? 


TRIAL 


ure of proof.®® 


So, 


and an ob- 


ing therefor is sufficient if recognized by the court 


367; Seaman v. Benson, 4 

Carr v. New York, 43 N.Y. 
Super. 158: Ottinger v. New York El. 
PCO mL igeiNe Yeo “91 as mantel sav. 
Smith, 54 Hun 639, 8 N.Y.S. 128,'5 
Silv.Sup. 117 Laff 29 N.H. 1098, 130 N. 
Y. 696,-3 Silv.A. 672]; Town v. Need- 
ham, 3 Paige 545, 24 Am.D. 246; Car- 
son v. Murray, 3 Paige 483. 

N.C.—Wiggins v. Guthrie, 7 S.E. 
761, 101 N.C. 661; Forbes v. Shep- 
DAL moms Ha Oli, OS, oN. Cali. 

Okl.—Brownell. v. Moorehead, 165 
P. 408, 65 Okl. 218. 

Pa.—Ephrata Water Co. v. Evhrata 
Borough. 24 Pa.Super. 353; Dee v. 
Sharon Hill Academy, 2 Pa.Dist. 228. 

SiC —wynp lve } Citizens’ Tel. Co., 
48 S.E. 460, 69 S.C. 434, 67 L.R.A. 111, 
104 Am.S.R. 819; McGahan v. Craw- 
ford, 25.S.B. 123) 47 S.C. 566;. Fripp 
v. Williams, Birnie & Co., 14 S.C. 502; 


App.Div. 
Barb. 444; 


Pool v. Dial, 10 S.C. 440. 

S.D.—Yetzer v. Young, 52 N.W. 
1054, 3 S.D. 263. 

Tex.—Bohanan v. Hans, 26 Tex. 
445; Wunter v. Waite, 11 Tex. 85; 
Street v. Masterson, (Civ.App.) 277 
Saw. 407; (San Antonio, eres) Rez Co: 
v. Boyed, (Civ.Apnv.) 201 S.W. 219: 
Coleman v. Lvetcke, (Civ.App.) 164 
S.W. 1117; Holland v. Riggs, 116 S. 


W. 167, 53 Tex.Civ.Anp. 367; Schnei- 
der v. Sanders, 61 S.W. 727, 26 Tex. 
Civ.App. 169; Western Union Tel. Co. 
v. Ward, 19 S.W. 898, 4 Tex.A.Civ.Cas. 
ee liys 

§ Dunnett & Slack v. Gibson, 
63 A. 141, 78 Vt. 439; Hills v. Marl- 


boro, 40 Vt. 648. 

Wash.—Knust v. Bullock, 109 P. 
329 59 Wash. 141. 

Wis.—Charlesworth v. Tinker, 18 
Wis. 633. 

[a] Bule applied.—(1) Specific ob- 
jection to introduction of ordinance 
that it had not been published must 
be made at the time, that it may 
thereafter be available. San Antonio 
& A. P. Ry: Co. v. Boyed, (Tex.Civ. 
ppp) 20 Swe 2195 ((2)5 Error) it 
any, in admitting testimony, is not 
predicable on facts elicited on cross- 
examination after the testimony has 
been given. Parker v. Boston & M. R. 
Reo) A865, 84 Vt. 329, 

57. North v. Mallory, 51 A. 89, 94 
Md. 305; Marsh vy. Hand, 35 Md. 128; 
Roberts v. Johnson, 87 N.Y.Super. 
157 [aff 58 N.Y. 613, 5 Am.Negl.Cas. 
200]; Holland v. Riggs, 116 S.W. 167, 
53 Tex.Civ.App. 367. 

“To allow a greater latitude, as to 
the time of raising such objections 
to testimony, might be productive of 
much inconvenience and injustice.” 
Dent v. Hancock, 5 Gill (Md.) 120, 
127. 

58. Marsh vi Hand, 35 Md. 123; 
Levy v- J. L. Mott Iron Works, 127 
N.Y.S. 506, 143 App.Div. 7; Hender- 
son’ Vv. Coleman! 115° Pi-439,. 1136:)419 
Wyo. 183. 

[a] Objectionable nature apparent 
only on cross-examination.—(1) Evi- 
dence need be objected to only at the 
time its objectionable nature first be- 
comes apparent, as where that is first 
showh on cross-examination. Hen- 
derson vy. Coleman, 115 P, 439, 1136, 


19 Wyo. 183. (2) Where a physician 
testified without objection to facts 
shown in hospital records, and it did 
not appear until his cross-examina- 
tion that he did not testify from rec- 
ollection, the cross-examining party 
was not precluded from complaining 
of the admissibility of the testimony 
of the physician who relied solely on 
the records, not Shown by any testi- 
mony to be correct. Levy v. J. L. 
Mott Iron Works, 127 N.Y.S. 506, 143 
App.Div. 7. 

[b] Where documentary evidence 
is not submitted to oppos counsel 
but is introduced and read in part, 
an objection then made is in due time. 
Marsh y. Hand, 35 Md. 123. 

Motion to strike out as dependent 
on previous objection see infra § 221. 
hes Dent v. Hancock, 5 Gill (Mda.) 
See supra text and notes 57— 


61. U.S.—Illinois Car, ete., Co. v. 
Linstroth Wagon Co., 112 F. 737, 50 
CxGeAS 42504: 

Ala.—Reese v. Mackentepe, 140 So. 
550, 224 Ala. 372; T. L. Farrow Mer- 
cantile Co. v. Davidson, 77 So. 45, 200 
Ala. 671. 

Fla.—McKay v. Lane, 5 Fla. 268. 

Ga.—Hanks v. Phillips, 39 Ga. 550; 
Williams v. Rawlins, 33 Ga. 117; 
King. v. State, 21 Ga. 220. 

Iowa.—Parker v. Ottumwa, 85 N. 
W. 805, 113 Iowa 649; Yowa State 
Sav. Bank v. Black, 59 N.W. 283, 91 
Iowa 490; Thomson y. Wilson, 26 
Iowa 120. 

Mass.—Daniels vy. Cohen, 144 N.E. 
237, 249 Mass, 362. 

Mich.—Rayburn v. Mason Lumber 
Co., 23 N.W. 811, 57 Mich. 273; Per- 
rott v. Shearer, 17 Mich, 48. 

Mo.—Hast St. Louis Ice & Cold 
Storage Co. v. Kuhlmann, 142 S.W. 
2538, 238 Mo. 685; Hillin v. La Fayette 
Land & Farming Co,, (App.) 296 S.W. 
243; Robertson v. Energy Const. Co., 
(App.) 294 S.W. 426; Farmers’ Bank 
of Farley v. Stamper, (App.) 250 S. 
W. 959;. Noland v. Morris & Co., 248 
S.W. 627, 212 Mo.App. 1; McCollum 
v. Smith, (App.) 199 S.W. 271. 

Nev.—Sharon y. Minnock, 6 Ney. 
Balin 
N.Y.—McCoy v. Munro, 78 N.Y.S. 
849, 76 App.Div. 4385; Boehme y. Mi- 
chael, 5 N.Y.St. 492. But see Dean 
Vv, / Altna Jo. Ings (Cone 2h ion. 369s. 4 
Thomps.&C. 501, 48 How.Pr. 39 (hold- 
ing, in an action on a life insurance 
policy, that an omission to object to 
incompetent declarations of the agent 
to show an extension of the time for 
payment of premiums did not deprive 
defendant of the right to insist upon 
their incompetency at the close of 
the evidence, or any other time dur- 
ing the progress of the trial). 

Okl1.—Brownell v. Moorehead, 165 P. 
408, 65 Okl. 218. 

Or.—Bergholtz vy. Oregon City, 240 
Pi 225, Lub Oras. 

S.C.—Kiddell v. Bristow, 45 S.E. 
174, 67 S.C. 175; Powers v. Standard 
Oil Co., 31 Sehee2763 53 S.Civape. 

Tex.—Norwich Union Indemnity 
Co. v. Wilson, (Civ. App.) 43 S.W. 


as seasonably made.°® 
admission of evidence on apparently related mat- 
ters, without objection, does not bar an objection 
made at the close of the case on the ground of fail- 


[§ 194. 


So it has been held that the 


While one objecting to evidence 


yuust establish, at least prima facie, the basis of the 
objection at the time the objection is taken,®* 
yet, if the evidence subsequently affords prima facie 
justification of the objection, the objecting party 
may obtain the benefit thereof through appropriate 
requests for instruction of the jury.®® 
Objections to improper questions. 
to an improper question, it is held, must be made 
when the question is asked,®® and before it is an- 


An objection 


(2d) 473; Street v.' Masterson, (Civ. 
App.) 277 S.W. 407. And see City of 
Brownsville v. Crixell, (Civ.Apnp.) 275 
S.W. 430 (holding general objection 
to testimony already given, without 
request for charge to disregard any 
of it, insufficient). 

Wash.—Price vy. Scott, 43 P. 634, 
13 Wash. 574. 


62. See infra § 221. 
G3. Vernon v. Rife, (Mo.App.) 294 
S.W. 747. 


64. Bean v. Missoula Lumber Co., 
104 P. 869, 40 Mont. 31. 


65. Blum v. Manhattan R. Co., 20 
INDYcS. eae, da VEESC hallo: 
66. Schneiderman  v. Mother’s 


Friend’s Wet Wash Laundry, 243 N. 
Y.S. 207, 230 Ann.Div. 197 [rev on an- 
orn ground 175 N.E. ‘321, 255 N.Y. 
5 ‘ 
67. Wainwright v. Marbury Lum- 
ber Co., 90 So. 315, 206 Ala. 559. 

68. Wainwright v. Marbury Lum- 


ber Co., supra. 

one U.S.—Penix vy. Sloan, 3 F.(2d) 
¥ Ala.—Empire Securities Co. v. 
Webb, 81 So. 51, 202 Ala. 549; West- 


ern Union Tel. Co. v. Bowman, 37 So. 
493, 141 Ala. 175; Washington v. 
State, 17 So. 546, 106 Ala. 58; Mem- 
phis, ete., R. Co. v. Bibb, 37 Ala. 699; 
Towns v. Alford, 2 Ala. 378; Ameri- 
can Ry. Express Co, v. Barnes, 91 So. 
912, 18 Ala.App, 295. 
D.C.—Globe Furniture Co. v. 
ly, 279 F.°1005, 51. App-D:-C. 367. 
Hawaii.i—Terr. v. Kepipi, 24 Ha- 
waii 500. 
Tll.—Ruddy v. McDonald, 91 N.E. 
651, 244 Ill. 494 [mod 149 I1l.App. 
111]; Kreigh v. Sherman, 105 Ill. 49. 
Ind.—Lake Shore, ete., R. Co. v. 
McIntosh, 38 N.B. 476, 140 Ind. 261; 
Brown vy. Owen, 94 Ind. 31; Lake Erie 
& W. R. Co. v. Howarth, 124 N.E. 687, 
127 N.E. 804, 73 Ind.App. 454;. Ryan 
v. Barnes, 125 N.E. 648, 72 Ind. App. 
152; Taylor v. McGrath, 36 N.E. 163, 
9 Ind.App. 30. y 
Iowa.—In re Merrill’s Estate, 211 
N.W. 861, 202 Iowa 8387; Stanley v. 
Core, 93 N.W. 343, 119 Iowa 417; Duer 


Gate- 


v. Allen, 64 N.W. 682, 96 Iowa 36; 
Smith v. Dawley, 60 N.W. 625, 92 
Iowa 312; Egan v. Murray, 45 N.W. 


563, 80 Iowa 180. 
La.—Voisin v. Jewell, 9 La. 112. 
Me.—State v. Nutting, 39 Me. 359. 
Md.—Baltimore, ete, R. Co. v. 

Sta 69. A. 4389, 72 A. 340, 107 Md. 
Mich.—Williams v. Grand Rapids, 

18 N.W. 811, 538 Mich. 271; Morrissey 

v. People, 11 Mich. 327. 

Mo.—Gaty v. United Rys. Co. of St. 
Louis, 227 S.W. 1041, 286 Mo. 503; 
Salmons v. St. Joseph & G. I. R. Co., 
197 S.W. 385, 271 Mo. 395; Foster v. 
Missouri Pac. R. Co., 21 S.W. 916, 115 
Mo. 165; Russell Co. v. Spurgeon, 
(App.) 258 S.W. 10; McCann v. Unit- 
ed Rys. Co., (App.) 249 S.W. 156; 
Buchholz v.. Standard Oil Co. of In- 
diana, 244 S.W. 973, 211 Mo.App. 397; 
Amick v. Henman, (App.) 241 S.W. 
988; Kidd v. Kansas City Light & 
Power Co., (App.) 239 S.W, 584; Roy 
v. Kansas City, 224 S.W. 132, 204 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


swered,*°-71 if the answer is responsive to the ques- 
tion™? ‘ahd the question is of such a nature as to 


App. 332; Raindge v. Wabash Ry. 
Co., (App.) 206 S.W. 395; FEeren v. 
Epperson Enwil Cox, (App.) 196 S.W. 
435; Janes v. Levee Dist. No. 2 of 
Dunklin County, (App.) 183 S.W. 697. 

N.J.—Collins v. Tansey, 126 A. 536, 
100 N.J.Law 170; Delaney vy, Erie R. 
Co., 117 A. 395, 97 N.J.Law 434 [aff 
119 A. 924, 98 N.J.Laaw 558]; Maag- 
get-v. A. Brawer Silk Co., 111 A. 656, 
95 N.J.Law 72. 

N.Y.—Link v. Sheldon, 32 N.E. 696, 
136 N.Y. 1; In re Morgan, 9 N.E. 861, 
104 N.Y. 74; Peo. v. Lohman, 2 Barb. 
216 [aff 1 N.Y. 379, 4 How.Pr. 445, 49 
Am.D. 340]; Fischer v. W. C. Ritchie 
eco, fot INexycS. 118. 174 “App. Div, 
604; Zoller v. Grant, 3 N.Y.S. 539, 56 
N.Y.Super. 279; Pearson yv. Fiske, 2 
Hilt. 146, 7 Abb.Pr. 419; Tanzer v. 
New York City R. Co., 91 N.Y.S. 334, 
46 Misc. 86; Perkins v. Brainerd 
@uarry -Co.,, 320 N.Y.s.. 2o0), LL Mise: 
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N.C.—Brown v. Town of Hillsboro, 


117 S.H. 41, 185 N.C. 368; Kidder v. 
Mclilhenny, 81 N.C. 123. 
N.D.—State v. Daniels, 159 N.W. 


17, 35 N.D. 5; Hogen vy. Klabo, 100 N. 
W..- 847, 13 N.D. 319. 

Philippina—De Dios Chua Soco v. 
Veloso, 2 Philippine 658. 


R.I.—Dawley v. Congdon, 105 A. 
393, 42 R.I. 64. 
S.D.—Vermillion Artesian Well, 


ete., Co. v. Vermillion, 61 N.W. 802, 
6 S.D. 466. 

Tex.—Holland v. Riggs, 116 S.W. 
16, doa. Lex Civ; ADD.) Olas Paul ave 
Chenault, (Civ.App.) 44 S.W. 682. 

Utah.—Garr v. Cranney, 70 P. 853, 
25 Utah 193. 

[a] Rule applied.—Where no ob- 


jection in such respect was made at 
the time, that questions asked wit- 
nesses on reputation were not in 
proper form, the objection was 
waived. Boyers v. Lindhorst, 216 S. 
W. 536, 280 Mo. 5. - 
70-71. U.S.—Dinet v. Rapid City, 
SaD..nace- HB. 407, 138) €.C. Av 93. 
Ala Alabama Fuel & Iron Co. v. 
Minyard, 88 So. 145, 205 Ala. 140; 
Ensign Yellow Pine Co. v. Hohenberg, 
75 So. 897, 200 Ala. 149; Southern 
States Fire Ins. Co. of Birmingham Ve 
Kronenberg, 74 So. 63, 199 Ala. 164; 
Seaboard Air Line Ry. Co. v. Mobley, 
69 So. 614, 194 Ala. 211; Cedar Creek 
Store Co. v. Stedham, 65 So. 984, 187 
Ala. 622; McLendon v. Rubenstein, 
61 So. 902, 180 Ala. 615; Merrill vy. 


Sheffield Co., 53 So. 219, 169 Ala. 242; 
Adler & Co. v. Pruitt, 53 So. 315, 169 
Ala. .213, .32-.R-A.N.S. 889;  Sloss- 


Sheffield Steel & Iron Co. v. O’Neal, 
52 So. 958, 169 Ala. 83; Louisville & 
N. R. Co. Vv. Johnson, 50 So. 500, 162 
Ala. 665; Cohn, etc., Lumber Co. v. 
Robbins, 48 So. 8538, 159 Ala. 289; 
Montgomery v. Shirley, 48 So. 679, 159 
Ala. 239;. Western Union Tel. Co. v. 
Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Birmingham R., etc., 
Co: v! Ghastain, ‘48 So. 85, 158 Ala. 
421; Birmingham Ry., Light & Pow- 
er Co. v. Turner, 45 So. 671, 154 Ala. 


542; Birmingham R., etc., Co. v. Tay- 
lor, 44 So. 580, 152 Ala. 105; West 
Pratt Coal Co. v. Andrews, 43 So. 


348, 150 Ala. 368; Kirkland v. Neeley, 
1245S0. 1 L5,).20 Ala. App. 227 [cert den 
124 So. 117, 220 Ala. 48]; Fowlkes v. 
Lewis, 65 So. 724, 10 Ala.App. 543; 
Ryerson Grain Co. v. Moyer, 63 So. 
13, 9 Ala.App. 254; McCaskey Regis- 
ter Co. v. Nix Drug Or Od NOOn Laos 
Ala.App. 309; Montgomery- Moore 
Mfg. Co. v. Leeth, 56 So. 770, 2 Ala. 
App. 324; Johnston Bros. Co. v. Bent- 
lev, 56 So. 742, 2 Ala.App. 281. 
Cal.—Loeb v. Kimmerle, 9 P.(2d) 
199; Stockton Iron Works v. Walters, 
123. P. 240, 18 Cal.App. 373. 
Colo.—Snapp v. Manning, 2386 P. 
ToL? 1 Colo, 368: Seerie v. Brewer, 
90 P. 508, 40 Colo. 299, 122 Am.S.R. 
1065. 
Del.—Remington Mach. Co. Wil- 
Been Candy Co., 66 A. 465, 22 Del. 
8 
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Hawaiii—Terr, v. Kepipi, 24 Ha- 
waii 500. 

Ill.—Ruddy v. McDonald, 91 N.E. 
REEL 244 Ill. 494 [mod 149 Ill.App. 

Ind.—Edmondson vy. Friedell, 163 
N.E. 89, 200 Ind. 298; Weideroder v. 
Mace, 111 N.E. 5, 184 Ind. 242; Eck- 


man v. Funderburg, 108 N.E. 577, 183 
Ind. 208; Craig v. Zent, 100 N.E. 94, 
52 Ind. App. 19: 

Iowa.—Petterman vy. City of Bur- 
lington, 153 N.W. 154, 170 Iowa 555; 
Tedrow v. Johnson, 149 N.W. 645, 167 
ae 513; Adams v. Atlas Mut. Ins. 

112 N.w. 651, 135 Iowa 299; Ox- 
Fora Junction Sav. Bank v. Cook, 134 
Iowa 185, 111 N.W. 805; Brooks v. 
Sioux City, 87 N.W. 682, 114 Iowa 641. 

Ma.—James L. Kernan Co. v. Cook, 
159 A. 256, 162 Md. 137; Baltimore, 
etc., Re Co. vy. State, 69.A.. 439}; 72 AL 
340, 107 Md. 642. 

Mass. —Hutchinson y. Plant, 105 N. 
E. 1017, 218 Mass. 148. 

Minn.—Barnes  y. Christofferson, 
64 N.W. 821, 62 Minn. 318. 

Mo.—Rockenstein v. Rogers, 31 S. 


W.(2d) 792, 326 Mo. 468; Schulz v. 
St. Louis-San Francisco Ry. Co., 
4 S.W.(2d) 762, 319 Mo. 8; Kehlen- 


brinck v. City of St. Louis, 232 S.W. 
124; Birmingham Drainage Dist. v. 
Wabash R. Co:, 1780S.W. 8983) Bir- 
mingham Drainage Dist. v. Chicago, 
Be Oru Ori Susu OO st IT 
aring ha Drainage Dist. v. Chicago, 

& St. P. Ry. Co., 178 S.W. 893, 266 
Mo. Pepe Zeller vy. Wolff-Wilson Drug 
Co,, (App.) 51 S.W.(2d) 881; Brown 
v. Winnwood Amusement Co., 34 S.W. 
(2d) 149, 225 Mo.App. 1180; Ott v. 
Stone, 29 S.W.(2d) 726, 225 Mo.App. 


132; Stevens v. Westport Laundry 
Co., 25 S.W.(2d) 491, 224 Mo.App, 
955; Curtis v. Truitt, (App.) 7 S.W. 
(2d) 883; Harrison v. St. Louis-San 
Francisco Ry. Co., (App.) 291 She 
525; Moore v. St. Louis & S. R. 
Co. CADp:)! 2837 SawWemloass Dinkty Vv. 


Western Tablet Co., 267 SW. 431, 218 
Mo.App. 253; Kidd v. Kansas City 
Light & Power Co., (App.) 239 S.W. 
584; Cash v. Wysocki, (App.) 229 S. 
W. 428; Fletcher v. Kansas City Rys. 
Co. (App.) 221 _S.W. 1070; McMahon 
v. United Rys. Co. of St. Louis, (App.) 
203 S.W. 500; Poumeroule v. Postal 
Telegraph Cable Co., 152 S.W. 114, 
167 Mo.App. 533; Dehner yv. Miller, 
148 S.W. 953, 166 Mo.App. 504; Mon- 
tague Compressed Air Co. v. City of 
Fulton, 148 S.W. 422, 166 Mo.App. 11; 


Parker v. Missouri Pac. 1h AiGe OKO, 147 
S.W. 489, 164 Mo.App. 31; Stiller v. 
Metropolitan St. Ry. Co., 141 S.W. 


483, 159 Mo.App. 452; Osborn v. Quin- 
CY) OI Ce RY COs L229 SAW. e226 
144 Mo.App. 119; Utz v. Orient Ins. 
Co,., 123 SW :538)-139— MorvApp.) 552% 
Thomas v. Metropolitan St. R. Co., 
100 S.W. 1121, 125 Mo.App. 131; Lutz 
v. Metropolitan St. R. Co., 100 S.W. 
46, 123 Mo.App. 499; Martin v. Block, 
24 Mo.App. 60. 

Mont.—Becwar v. McNicol, 296 P. 
1027, 89 Mont. 318; Frederick v. Hale, 
112 P. 70, 42 Mont. 153. 

N.J.—Richard v. Spagna, 137 A. 
918, 103 N.J.Law 711 [aff 185 A. 468, 
5 N.J.Mise. 33]; Leonard v. Stand- 
ard Aero Corporation of New York, 
112 A. 252, 95 N.J.Law 235; Willett 
v. Morse, 58 A. 72, 71 N.J.Law 104 [aff 
60 A. 362]. 

N.Y.—Link v. Sheldon, 32 N.E. 696, 
186 N.Y. 1; Kennedy v. John N. Rob- 
ins Co., 139 N.Y.S 748, 154 App.Div. 
822; Malcomson vy. Monaton Realty 
Investing Corporation, 139 N.Y.S. 405, 
154 App.Div. 694 [dism of appeal den 
105 N.E. 1089, 211 N.Y. 529, and aff 108 
N.E. 1100, 214 N.Y. 677]; Cullinan y. 
Horan, 102 N.Y.S. 132, 116 App.Div. 
711; Kemble v. Rondout Nat. Bank, 
88 N.Y.S. 246, 94 App.Div. 544 [aff 
183 N.Y. 545, 76 N.B. 1098]; McCoy 
v. Munro, 78 N.Y.S. 849, 76 App.Div. 
435; Kilpatrick v. Dean, 4 N.Y.S. 708, 
15 Daly 182; McKee vy. Nelson, 4 Cow. 
355, 15 Am.D. 384. 
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inform the objecting party of the expected answer,’? 
and there was an opportunity to object to the ques- 


N.C.—Brown v. Town of Hillsboro, 
117 S.E. 41, 185 N.C. 368; Dobson & 
Whitley v. Southern R. Co., 44 S.E. 
593, 1382 N.C... 900. 

Pe —De Dios Chua Soco v. 
Veloso, 2 Philippine 658. 

Porto Rico. —-People v. Espanol, 16 
Porto Rico 203. 

S.D.—Smith v. Chicago, M. & St. P. 
Rive Cox leas) NEVWin Sil bia 2G ssa oes 

Tex.—-Texas & N. O. R. Co. v. Walk- 
er, 125 S.W. 99, 58 Tex.Civ.App. 615. 

[a] Speculating on answer.—A 
party cannot delay in objecting to 
evidence for the purpose of speculat- 
ing on what answer will be given to 
the question, and then charge error 
in court’s refusal to instruct against 
considering such evidence. J. 
Camp Transfer Co. v. Davenport, 74 
So.. 156, 15 Ala.App. 507 [cert ‘den 
74 So. 1005, 199 Ala. 698]. 

[b] Rule applied.—(1) Where, 
in an action against a bailee for in- 
juries to a horse, a question asked 
plaintiff as to why he worked the 
horse after the accident was not ob- 
jected to until plaintiff had answered 
that he could not afford not to, and 
the objection was then sustained, a 
motion to discharge the jury because 
of such evidence was properly denied. 
Mitchell vy. Violette, (Mo.App.) 221 
S.W. 777. (2) Where, in assault and 
battery, defendant did not object to 
questions as to whether a witness 
knew the reputation of defendant as 
to peace and quietude, and whether 
that reputation was good or bad, until 
after the questions had been an- 
swered, the objection came too late; 
a question which discloses that the 
answer will be incompetent requir- 
ing a prompt objection. Stewart v. 
eet 112 S.W. 762, 133 Mo.App. 


[c] Improper question by witness. 
—If a witness in response to coun- 
sel, in order to get a proper under- 
standing of the question, asks an im- 
proper question, an objection taken 
thereto after the answer to the main 
question is too late. Gray v. Brook- 
lyn Heights R. Co., 76 N:Y.S. 20, (72 


‘App.Div. 424, 11 N.Y.Ann.Cas. 37 [rev 


175 N.Y. 448, 67 N.E. 899]. 

Motion to strike cut auswer as de- 
pendent on objection made to ques- 
tion see infra § 221. 

72. Ala.—Bond Bros. v. Kay, 136 
So. 817, 223 Ala. 431; Seott v.. Park- 
er, 113 So. 495, 216 Ala. 321; Atlanta, 
etc., R. Co. v. Fowler, 68 So. 283, 192 
Ala. 3735 shouisville GINt RY Cote. 
Seale, 49 So. 323, 160 Ala. 584; Rich- 
mond, ete., R. Co. v. Greenwood, 14 
So. 495, 99 Ala. 501. 

Ind.—Ellinger v. Rawlings, 40 N.E. 
146, 12 Ind.App. 336; Storms v. Lem- 
on, 34 N.E. 644, 7 Ind. App. 435. 

Kan.—Missouri River, “etc:, (R2-Co: 
v. Owen, 8 Kan. 409. 

N.Y.—Prentice v. Goodrich, 36 N. 
YeSi. 740) 1" Appi bive2 ib: 

Or. —Bergholtz v. Oregon City, 240 


P. 225,116 Or. 18. 
73. Ala.—Alabama Power Co. v. 
Edwards, 121 So. 543, 219 Ala. 162; 


Scott v. Parker, 113 So. 495, 216 Ala. 
321; Southern States Fire Ins. Co. 
of Birmingham v. Kronenberg, 74 So. 
CSar LOO m Alaa e164, 

Hawaii.—Terr. v. Kepipi, 24 Ha- 
waii 500. 

Ind.—Storms vy. Lemon, 34 N.E. 644, 
7 Ind.App. 435. 

Iowa.—Parks v. City of Des Moines, 
191 N.W. 728, 195 Iowa 972. 

Md.—Brinsfield v. Howeth, 73 A. 
289, 110 Md. 520. 

Minn.—Barnes vy. Christofferson, 64 
N.W. 821, 62 Minn. 318. 

vVt.—Tyrrell v. Goslant, 106 A. 585, 
93 Vt. 63 

{a] Rulo applied.—(1) An objec- 
tion to testimony given in response to 
questions as to whether snow and ice 
were generally permitted to accumu- 
late on a walk at times other than 
the time of an accident was not time- 
ly when made after the questions 
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[§§ ii 


tion before it was answered,’* even though counsel 


making the objection stated that 
derstood the question.*® 


objection ean be interposed.*® 


Objection to improper answers to proper ques- 
Where a question is proper, but the an- 
swer is not responsive, or is otherwise objectionable, 
an objection to such answer should be sustained, 
since its objectionability could not have been an- 


tions.’ 


ticipated.*! 


[§ 195] (b) Application of Rules—aa. Objections 
Made at Particular Stages of Proceedings. 


But objection to a ques- 
tion is in time if made as soon as its purport, or 
line of questioning, becomes apparent;*°® 
objection made after a question is answered is in 
time where the question itself is highly prejudicial, 
regardless of the ansjwer,’* or where no sufficient 
opportunity was given to make objection sooner,‘* 
as where the witness answers the question before an 


he had not un- 


and an 


too late if made at the close of the testimony of 
the witness whose testimony is objected to,** after 
the party introducing the objectionable evidence 
has fully presented his case,** after the close of 
the entire evidence,®* after asking an instruction on 
the effect of the evidence,*® after the argument has 
commenced,** by a request for instructions to the 
jury,®® by exceptions to instructions,®® after the 
case is argued and the jury charged,®® after the 
case has been submitted to the jury,®! on motion 


for nonsuit®? or for direction of a verdict,®*® after 


verdict,®* after 


trial,°®> on new trial,°® in arrest 


of judgment,®? on the third trial of a case,°*® or 
for the first time on appeal.°® 

[§ 196] bb. Objections on Particular Grounds. 
The rule requiring timely objection to the admis- 


sion of evidence! applies irrespective of the char- 


It fol- 


lows from the above rules*? that an objection comes 


were answered, as it was just as ap- 
parent when the questions were asked 
as when they were answered that 
the evidence was incompetent. Parks 
v. City of Des Moines, 191 N.W. 728, 
195 Iowa 972. (2) Where a question 
gave distinct notice to defendant that 
it was proposed to introduce certain 
testimony of which he later com- 
plained, it was his duty to object to 
the question at the time and secure 
an exception to an adverse ruling. 
Brinsfield v. Howeth, 73 A. 289, 110 
Md. 520. : ‘ 

74. untsville Knitting Mills v. 
Butner, 76 So. 54, 200 Ala. 288; Globe 
Furniture Co. v. Gately, 279 F. 1005, 
51 App.D.C. 367; Storms v. Lemon, 
34 N.B. 644, 7 Ind.App. 435; Perkins 
vy. Brainerd Quarry Co., 32 N.Y.S. 230, 
11 Mise. 333. 

[a] Where answer is not made so 
quickly as to preclude prior objection, 
an objection after the answer is made 
is too late. Birmingham R., etc., Co. 
v. Turner, 45 So. 671, 154 Ala. 542. 

75. St. Louis & S. F. R. Co. v. Sut- 
ton, 55 So. 989, 169 Ala. 389, Ann.Cas. 
.1912B 366. 

"6. Williams v. N. Trado & Co., 
130 So. 846, 15 La.App. 121. 

77. Robinson v. McVay, (Mo.App.) 
44 S.W.(2d) 238. 

7g. Globe Furniture Co. v. Gately, 
51 App.D.C. 367, 279 F. 1005; | Mitch- 
Cllivenslyey Lil Ay Sie,” Tie Md. ©8395 
Moss v. People’s California Hydro- 
Electric Corporation, 293 P. 606, 134 
OR, 22is 

79. People’s Shoe Co. v. Skally, 71 
So. 719, 196 Ala. 349; Atlanta & St. 
Andrews Bay Ry. Co. v. Fowler, 68 
So. 283, 1927Alas 373; Adler & Co. v- 
Pruitt, 53 So. 315, 169, Ala. 213, 32 L.R. 
A.N.S. 889; U. S. ex rel. Matthews v. 
Massachusetts Bonding & Insurance 
Co., 144 N.E. 631, 288 N.Y. 334 [re- 
arg den 147 N.H. 172, 239 N.Y. 507]; 
Pratt v. New York Cent., etc., R. Co., 
29) NoYes 460, 7 Hun -1393/sSzuehy 
v. Lehigh Traction Co., 12 Luz.Leg. 
Reg. (Pa.) 123. 

80. Improper or irresponsive an- 
swer as ground for motion to strike 
see infra § 219. 

Mode of objection to improper an- 
swer to proper question see infra § 
200. 

81. Terr. v. Kekipi, 24 Hawaii 500; 
Malm v. Thelin, 66 N.W. 650, 47 Neb. 
686; Helmken v. New York, 85 N.Y.S. 
1048, 90 App.Div. 135; Patterson Gas 
Governor Co. v. Glenby, 24 N.Y.S. 575, 
4 Misc. 532 [aff 29 N.Y.S. 279, 9 Misc. 


£26) 

€2. See supra § 194. 

83. Shelby v. Grabble, 179 S.W. 1, 
166 Ky. 226; Lorenz v. Bull Dog Au- 


tomobile Ins. Ass’n of Chicago, (Mo. 
ADD Wr akin iseVVis D9Gsy + dueomards. ‘Vv. 
Standard Aero Corporation of New 
Work, 112 <A. 252, 95. N.J.Law -235: 


nie v. Pyron, (Tex.Civ.App.) 62 S. 

84, In re Morrison’s Estate, 242 
P0395 7198. Cal, i 

85. Dupuis v. Thompson, 16 Fla. 
69; Louisville R. Co. v. Larberg, 164 
S.W. 346, 158 Ky. 44; Brown v. Kolb, 
8 Pa.Super. 413, 43 Wkly.N.C. 26. 

[a] Tlustrations.—(1) An objec- 
tion to evidence, in that there was not 
a sufficient showing of similarity of 
conditions to render it adrnissible, 
comes too late after all the evidence 
is in. Louisville Ry. Co. v. Larberg, 
164 S.W. 346, 158 Ky. 44. (2) An ob- 
jection that a commissioner’s deed in 
partition was void and inadmissible 
in evidence, because having no in- 
dorsement of approval by the judge 
as required by Civ. Code Pract. § 398, 
comes too late after all the evidence 
is in. Medcalf v. Hensley, 164 S.w. 
788, 158 Ky. 198. 


tones Dent v. Hancock, 5 Gill (Md.) 

87. Russel v. Union Ins. Co., 4 
Dall. 421, 1 L.Ed. 892, 21 F.Cas.No. 
12,146, 1 Wash. 409; Snelling v. 


Brown, 132 N.W. 549, 167 Mich. 202; 
Gulf, etce., R. Co. v. Gillespie, 118 S.W. 
628, 54 Tex.Civ.App. 593; Laurent v. 
Vaughn, 30 Vt. 90. 

[a] Qbjection that witmess has 
not qualified to testify to the market 
value of mules, not made until plain- 
tiff had made his opening argument, 
was too late. Gulf, C.& S. F. Ry. Co. 
v. Gillespie & Carlton, 118 S.W. 628, 
54 Tex.Civ.App. 593. 

Pri Ga.—Harrison v. Young, 9 Ga. 
0 . 

tll.—Vierling v. Iroquois Furnace 
Co., 48 N.E. 1069, 170 Ill. 189. 

Md.—Lamb y. Taylor, 8 A. 760, 67 
Md. 85. 

Mich.—Burke vy. Wilber, 3 N.W. 861, 
42 Mich. 327. 

Mo.—Drehman v. Stifel, 97 Am.D. 
268, 41 Mo. 184 [aff 8 Wall. (U.S.) 595, 
19 L.Ed... 508]; Singer Mfg. Co. v. 
Clay, 53 Mo.App. 412. 

Tex.—Missouri Pace, Ri Co. -v. 
Mitchell, 12 S.W. 810, 75 Tex. 77; 
Brown v. Lessing, 7 S.W. 783, 70 Tex. 
544; Nalle v. Gates, 20 Tex. 315; Rob- 
son v. Watts, 11 Tex. 764; Robertson 
v. Coates, 20 S.W. 875, 1 Tex.Civ.App. 
664. 

Wash.—Holly St. Land Co. v. Bey- 
er, 93 P. 1065, 48 Wash. 422. 

[a] Thus a party may not object 
to testimony for the first time by re- 
questing special charges instructing 
the jury not to consider it. Holland 


Vee Riggs, Tes Sswe Lori abe, Rex:Cive 
App. 367. 
89. Starr v. Stevenson, 60 N.W. 


217, 91 Iowa 684; Le Grand Quarry 
Co. v. Reichard, 40 Iowa 161; Pope 
v. Machias Water Power, etc., Co., 
52 Me. 5385; Gardner v. Gooch, 48 Me. 
487; Chamberlain vy. Porter, 9 Minn: 


acter of the objection, as that the evidence is hear- 
say,” parol,’ or otherwise. not the best evidence,* 


260. 

90. Frost v. Goddard, 25 Me. 414; 
Roll v. Rea, 32 A. 214, 57 N.J.Law 647; 
Coblentz v. Jaloff, 239 P. 825, 115 Or. 
656; Hodson v. Goodale, 29 P. 70, 22 


aG. Se 
91. Allen v. S. H. Bolinger & Co., 
56: So. -321,. 129°" La. 3755) Aarons vs 
Smit, 34°A. 234° 173 Pa. 630: 

92. Colrick v. Swinburne, 12 N.E. 
427, 105 N.Y. 503. 

Dismissal or nonsuit generally see 
infra §§ 388—414. 

93. Franke v. Kelsheimer, 163 N. 
W. 239, 180 Towa 251. 

94 Ark.—St. Louis, I. M. & S. R. 
Ce v. Hairston, 188 S.W. 838, 125 Ark. 

Fla.—Gallaher v. State, 17-Fla. 370. 

Ind.T.—Long-Bell Lumber Co. v. 
Thomas, 40 S.W. 778, 1 Ind.T. 225. 

Mich.—Maxted v. Seymour, 22 N.W. 
219, 56 Mich. 129. 

Minn.—Chamberlain v 
Minn. 260. 

Miss.—Phillips v. Lane, 5 Miss. 122. 

N.Y.—Sutton v. Corning, 69 N.Y.S. 
670, 59 App.Div. 589. 
N.C.—State v. Smith, 61 N.C. 302. 
Pa.—Chase v. Goldsborough, 1 
Phila. 179. 

Tenn.—Richmond v. Richmond, 10 
Yerg. 343. 

Tex.—Collins v. Cook, 40 Tex. 238. 

95."" Patrick, ‘ve ‘Graham, sO seu 
194, 132, U.S. 627, 33 L.Ed. 460. 

96. See New Trial § 85. 

97. McCoy v. Jones, 9 Tex. 363. 

Arrest of judgment generally see 
Judgments §§ 154-174. 

31 S.E. 


98. Garrett v. Weinberg, 
See Appeal and Error, §§ 728— 


Porter, 9 


341.34 1S. H. LO. avs Ge dents 
99. 
1. See supra § 194. 
2. Wilkinson y. Livingston, 
(2d) 465; 
627; 


45 FB, 
Pickett v. Bates, 3 La.Ann. 
Eastman v. Harris, 4 La.Ann. 
193; Yeatman v. Erwin, 5 La. 264, 

[a] Where books of account were 
identified and received without ob- 
jection, objection that they were not 
sufficiently authenticated and were 
hearsay, made when it was sought to 
read therefrom, was too late. Wil- 
kinson v. Livingston, 45 F.(2d) 465. 

3._ Walton v. Walton, 100 So. 786, 
156) deal. ola. 

4 Clay v. Boyer, 10 I. 506; 
Blackburn v. Louisiana Ry. & Nav. 
Co.,, 54 So. 865, 128 La. 319. 

[a] Iustration.—Where plaintiff 
was permitted to testify without ob- 
jection that she was married to a 
person whose nhame she stated, and 
was then asked whether she had any 
children by that husband, the objec- 
tion that the marriage certificate Was 
the best evidence that she had been 
legally married and bore legitimate 
children was too late. Blackburn v. 
Louisiana Ry. & Nay. Co., 54 So. 865, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or is the opinion of the witness,® or a self-serving 
declaration;® that the proper foundation has not 
been laid;* that it is not proper cross-examina- 
tion® or not within the issues; that the question 
asked a witness is leading,!® or calls for a con- 
clusion,’? or that the witness was not sworn,!? or 
is incompetent,!* unless excuse is shown for failure 
to object to such incompetenecy.t* Collateral inquiry 
into the mode in which evidence has been obtained 
will not be allowed when the question is raised for 
the first time at the trial.1® 

[§ 197] (2) To Exclusion of Evidence. To com- 
plain of the exelusion of evidence, there must be 
an objection and exception at the time of the ex- 
elusion.!® / 

[§ 198] b. Premature Objection. An objection 
to evidence cannot be made in advance of the offer 
of the evidence sought to be introduced.17 So an 
objection to testimony laying the ground for sub- 
sequent proof is inopportune;!® and, where a ques- 
tion is so framed that the court cannot say whether 
an answer thereto would be inadmissible until after 
the answer is given, an objection to the question 
is premature.’® An objection to the testimony of 
a witness on the ground that he is disqualified, be- 
fore such disqualification is shown, cannot be availed 


of because of subsequent proof of disqualification.*° 

[§ 199] 4. Mode of Making Objection—a. In 
General. The usual and proper practice to raise 
the question of the admissibility of evidence is to 
object to the question asked the witness, stating 
the grounds, and to except to an adverse ruling’.*! 
Objection to opinion evidence based on improper 
data should be taken by motion to strike, and not 
by objection made when the witness undertakes to 
explain how he arrived at his conclusion;?? and, 
where the court admits opinion evidence over the 
objection that a sufficient basis for the evidence has 
not been established, and refuses to strike it out 
on a similar objection, the proper remedy is by re- 
quest to instruct that the value of the opinion ex- 
pressed depends on proof of the fact assumed in 
the question asked the witness.?* If a question is 
leading, the proper remedy is to sustain an ob- 
jection and permit the question to be reframed, and 
not to strike out the answer.?* It has been held 
that, where evidence is admitted without objection, 
which for any reason should not be considered by 
the jury, the remedy is to ask the court to instruct 
that such evidence be disregarded, and that it is 
not error for the court to refuse to strike it out,?° 
especially where the motion is made after the wit- 


128 Ta; 819, 

5. Hillin v. La Fayette Land & 

Farming Co., (Mo.App.) 296 S.W. 243. 

6. McMahon v. United Rys. Co. of 

St. Louis, (Mo.App.) 203 S.W. 500. 

7. Perrott v. Shearer, 17 Mich. 48; 

Boyers v. Lindhorst, 216 S.W. 536, 280 
« Mo. 5. 

8. Horton vy. Brown, 29 N.E. 414, 
T30nina. 193; 

9. Leavenworth Plectric R. Co. v. 
Cusick, 57 P. 519, 60 Kan. 590, 72 Am. 
S.R. 374; Snelling v. Brown, 132 N.W. 
549, 167 Mich. 202; Morris v. Union 
Depot, Bridge & Terminal R. Co., 8 
S,w.(2d) 41,320) Mow 3%iis. Wynn v: 
@entral- Park, ete. R. Coa g_14°N.Y.S: 
172 [rev on other grounds 30 N.B. 721, 
133 N.Y. 575, 4 Silv.A..214]. 

[a] Illustration.—Objection that 
examination of a witness was outside 
the allegations, made after examina- 
tion had proceeded for some time, is 
properly overruled, as not fimely. 
Morris v. Union Depot Bridge & Ter- 
minal R. Co., 8 S.W.(2d) 11, 320 Mo. 


Ruddy v. McDonald, 91 N.E. 
244 Till. 494 [mod 149 []l.App. 
Baltimore & O. R. Co. v. State, 
. 439, 107 Md. 642 [pet den 72 A. 
340, 107 Md. 642]. 

[a] Such question should be made 
at time question is put, and before it 
is answered, to be available. Ruddy 
v. McDonald, 91 N.E. 651, 244 Ill. 494 
[mod 149 I1]l.App. 111]; Baltimore, 
etc., R. Co. v. State, 69 A. 439, 107 Md. 
642 [pet den 72 A. 340, 107 Md. 642]. 

11. Fletcher v. Kansas City Rys. 
Co., (Mo.App.) 221 S.W. 1070; Mal- 
comson v. Monaton Realty Investing 
Corporation, 139 N.Y.S. 405, 154 App. 
Div. 694 [dism appeal den 105 N.E. 
1089, 211 N.Y. 529, and aff 108 N.EH. 
1100, 214 N.Y. 677]. 

12. Slauter v. Whitelock, 12 Ind. 
338; Nesbitt v. Dallam, 7 Gill & J. 
(Md.) 494, 28 Am.D. 236; Cady v. 
Norton, 14 Pick. (Mass.) 236. 

13. Adams v. Atlas Mut. Ins. Co., 
112 N.W. 651, 135 Iowa 299; Chew v. 
Holt, 82 N.W. 901, 111 Iowa 362; Pat- 
ton v. W. M. Ritter Lumber Co., 73 
Sibre wo el NEC esate Sc. uOurs 
Southwestern Ry. Co. of Texas v. 
Lamkin, (Tex.Civ.App.) 220 S.W. 179; 
Spence vy. Repass, 27 S.E. 583, 94 Va. 
716. 
[a] Rule applied.—(1) Objections 
to the competency of a witness to tes- 
tify as an expert were waived where 
no objection was made to his compe- 
tency until after much of his testi- 
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mony had been given. Adams v. At- 
1as\-Mutslnis. Con, 112) NevWeue> bio 
Iowa 299. (2) Where a physician has 
been admitted, and has testified as an 
expert, without objection, a question 
as to his competency as an expert 
may not thereafter be raised by a gen- 
eral objection to a proper question. 
Patton v. W. M. Ritter Lumber Co., 
MS: Ovi Oue de LUNG Os Sodan nice) mane) 
court did not abuse its discretion in 
permitting a witness to testify as an 
expert concerning the distance within 
which a train could be stopped, where 
no objection as to the qualification of 
the witness was made until after the 
witness had answered the question. 
St. Louis Southwestern Ry. Co. of 
Texas v. Lamkin, (Tex.Civ.App.) 220 
S.W. 179. 

Time of objection to incompetent 
witness generally see Witnesses [40 
Cyc 2237). 

14. South Covington, etc., R. Co. v. 
McCleave, 38 S.W. 1055, 18 Ky.L. 1036. 

[a] Excuses for failure to object. 
—Counsel may have the testimony of 
an incompetent witness excluded, al- 
though he did not object to the swear- 
ing of the witness, if at that time 
counsel was suffering from a severe 
headache and failed to object for that 
reason. South Covington, ete., R. Co. 
Meee et 38 S.W. 1055, 18 Ky.L. 


15,5 i\Caseyiov. .U. S.,..8 G2). 709" 

[a] fhus a contention that evi- 
dence obtained under search warrants 
was illegally obtained is without mer- 
it, where raised by objections made 
during trial of suit to abate a liquor 
nuisance, no appropriate action for 
the return of the property seized, or 
for the suppression of the testimony 
based thereon, having been made. 
Casey v. U. S., 8 F.(2d) 709. 

16. Cook v. Conestoga Traction 
Co; 21 LanciliiRev. (Pa y7rers 

17. Cal.—Valensin vy. Valensin, 14 
Poot, Wo Cale 1016. 

Ind.—Wolfe v. Pugh, 101 Ind. 293. 

N.Y.—Krakowski vy. North New 
York Bldg., etc., Assoc., 27 N.Y.S. 314, 
7 Misc. 188. 

Tex.—Missouri, ete., R. Co. v. John- 
son, 67 S.W. 768, 95 Tex. 409 [aff (Civ. 
App.) 67 S.W. 769]. 
is Sew One v. Darling, 44 A. 359, 71 


C295 s 

[a] Rule applied.—An objection to 
the admission of evidence, on the 
ground of incompetency, taken after 
the testimony has been given, is pre- 
mature as to any further evidence 


that may be given by the witness, if 
it is not repeated on the next question 
to the witness. In re Morgan, 9 N.H. 
861, 104 N.Y. 74. 

18. Davis v. Carroll-Porter Boiler 
& Tank Co., 119. A. 742, 276 Paw Td. 
_f{a] MYlustration.—In a suit for de- 
murrage, where plaintiff's witness, 
being shown carbon copies of original 
notices delivered to defendant,: stated 
that the originals had been sent to 
defendant by him, an objection there- 
to was inopportune, as plaintiff had 
the right thus to lay the ground for 
later offering the papers, at which 
time, if the best evidence rule ap- 
plied, the objection would have been 
proper. Davis v. Carroll-Porter Boil- 
er & Tank Co., 119TA. 742, 276 Pa. W412 

19. Louisville, etc., R. Co. v. Jones, 
9 N.E. 476, 108 Ind. 551. 

20. Whitman v. Foley, 26 N.E. 725, 
L2aIN. ie Gok. 

21. General Motors Acceptance 
Corporation v. American Ins. Co., 50 
F.(2d) 808 [cert den 52 S.Ct. 1380, 284 
U.S. 676, 76 L.Ed. 571]. 

Exceptions to rulings see infra §§ 
236-238. 

Statement of grounds of objection 
see infra § 203 et seq. 

22. L. B. Menefee Lumber Co. v. 
MacDonald, 260 P. 444, 122 Or. 579. 

Grounds for motion to strike out 
generally see infra § 218. 

23. Grand Rapids & I. Ry. Co. v. 
Turner, 121 N.E. 295, 69 Ind.App. 101. 

24. MacGerry v. Rodgers, 258 P. 
314, 144 Wash. 375. 

25. Hatch v. Attrill, 23 N.E. 549, 
PS ONY, 38a. Gawtrys_v., Doane om 
N.Y. 84 [aff 48 Barb. 148]; Terwilli- 
ger v. Long Island R. Co., 136 N.Y.S. 
733, 152 App.Div. 168; Niendorff v. 
Manhattan R. Co., 38 N.Y.S. 690, 4 
App.Div. 46; Parker v. Paine, 76 N. 
Y.S. 942, 37 Mise. 768; Harrington v. 
Buffalo’ 2 SN.Y.Se 3333 Limpson= v2 
Manhattan mR. (Co. iN YAS sons: 
Righter’ v. Parry, 109 A. 917, 266 Pa. 
373. See Sperry v. Hellman, 13 N.Y. 
S. 899, 20 N.Y.-Civ.Proe. 226 (holding 
it reversible error to refuse an in- 
struction to disregard evidence wholly 
irrelevant and incompetent, admitted 
without objection). And see cases 
infra notes 26-28. 

[a] Opinion evidence. — Where 
opinion evidence is admitted without 
objection, the proper remedy is to 
ask an instruction to the jury to dis- 
regard it. Smith v. Nassau Electric 
A Co., 67 N.Y.S. 1044, 57 App.Div. 
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ness has left the stand ;?° 


ther 
tion,?7 


hand, 


that the jury disregard it. 


Instruction to disregard as curing 
erroneous afimission of evidence see 
Appeal and Error § 2974 

Refusal to strike as within discre- 
tion of court see infra § 221. 

26. Wadsworth v. Manufacturers’ 
Wiater Co: 100) Al 577, 2567 Pa. 106, 
Ann.Cas.1917E 1099; Forster v. Rog- 
ers Brothers, 93 A. 26, 247 Pa. 54. 

27. Parulo v. Philadelphia, etc., R. 
Co., 145 F. 677; Holmes v. Moffat, 24 
Nem 2750 204 No.4 1595, ,.4elatner Vv. 
Platner, 78-N.Y. 90; Marks v. King, 
64 N.Y. 628 mem [aff 1 Hun 435, 67 
Barb. 225, 3 Thomps.&C. 778]. 

Cross references: 

Grounds for motion to strike see in- 

fra §§ 218-220. 

Motion to strike out as dependent on 

previous objection see infra § 221. 
Necessity for motion to strike see in- 

fra § 217. 

28. Ball v. Sheldon, 218 F. 800, 134 
C.C.A. 488. 


29. McCoy v. Munro, 78 N.Y.S. 849, 
76 App.Div. 435. 
30. Seaboard Air Line R. Co. v. 


Scarborough, 42 So. 706, 52 Fla. 425; 
Ellwein v. Town of Roscoe, 174 N.W. 
748, 42 S.D. 298. 

fa] Tllustrations.—(1) In an ac- 
tion for injuries occasioned by a de- 
fective crosswalk, where plaintiff in- 
troduced evidence tending to prove 
that a covering over a gutter was in 
an improper condition prior to the al- 
leged accident, the same being admis- 
siblé on the question of negligent 
maintenance, defendant’s remedy, in 
case there was no evidence of actual 
notice on which the action was based, 
was by motion to strike out such evi- 
dence, or a request that the court 
caution the jury to consider the evi- 
dence only on the question of wheth- 
er the original construction was prop- 
er, and not by simple objection that 
evidence was not within the issues. 
Ellwein v. Town of Roscoe, 174 N.W. 
748, 42. S.D. 298. (2) Since it was 
competent for a plaintiff, in a person- 
al injury action, to testify as to what 
she paid for medicine bills, ete., be- 
fore proving the reasonableness of 
the payments, defendant’s only rem- 
edy was by motion .to strike the evi- 
dence, or a request for an instruc- 
tion taking such elements of damages 
from the jury, where plaintiff did not 
subsequently prove the reasonable- 
ness of her payments. Ellwein v. 
Town of Roscoe, supra. 

S31. Wendell v. Willetts, 183 F. 
1014; Reeve v. Dennett, 11 N.E. 938, 
145 Mass. 23; Blum v. Parsons Mfg. 
Co., 112 A: 848, 95 N.J.Law 471. 

{a] Rule applied.—The admission 
of evidence bearing on the question of 
punitive damages while that question 
is in the case is not error, although 
the claim to punitive damages is 
subsequently abandoned, defendant’s 
remedy being to move to strike the 
evidence out, or to request the court 
to charge the jury to disregard it. 
Blum v. Parsons Mfg. Co., 112 A. 848, 
95 N.J.Law 471. 

32. Fidelity Union Fire Ins. Co. v. 
pevoneld, (Tex.Civ.App.) 249 S.W. 


and this rule has been 
held applicable where the evidence is admitted, ei- 
without objection, or properly under objec- 
where the evidence subsequently becomes 
incompetent,?* and where the objection is made aft- 
er a question has been answered.” 
it has been held that, where evidence is ad- 
mitted in advance of the introduction of other facts 
on which its admissibility depends, and such basie 
facts are not subsequently proved,®® or where ev- 
idence is apparently admissible when offered, but 
in the course of the trial it develops that such evi- 
dence is inadmissible,?? the appropriate remedy is 
by moving to strike it out or requesting a charge 
Where it is questionable 
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amination.?? 
On the other 


er Questions.*+ 


ae Kuzoian v. Jaffa, (R.I.) 161 A. 
oat Time of objection see supra § 
35. Ala.—Coghill v. Kennedy, 24 


So. 459, 119 Ala. 641; Louisville, etc., 
Re Coiev; Binion, 18 0So0. Worel0ie Ada. 
645; East Tennessee, ete., R. Co. v. 
Bayliss, 74 Ala. 150; Gilmer & Tay- 
lor v. Montgomery, 26 Ala. 665. 

Cal.—In re McKenna, 77 P. 461, 143 
Cal. 580; Fox v. Fox, 25 Cal. 587. 

Fla.—Lakeside Press, etc., Engrav- 
ek Co. v. Campbell, 22 So. 878, 39 Fla. 
Ill.—Cobb Chocolate Co. v. Knud- 
son, 69 N.E. 816, 207 Ill. 452 [aff 107 
Tll.App. 668]. 

Ind.—Skelley v. Vail, 60 N.E. 961, 
27 Ind.App. 87; Chicago, etc., a Co. 
v. Champion, 36 N.E. 221, 37 N.E.-21, 
9 Ind.App. 510, 53 Am.S.R. 8573 Gri. 
sell v. Noel Bros. Flour-Feed Co., 36 
N.E. 452, 9 Ind.App. 251. 

Iowa.—Germinder v. Machinery 
Mut. Ins. Assoc., 94 N.W. 1108, 120 
Iowa 614. 

Kan.—Borin v. Johnson, 65 P. 640, 
63 Kan. 885; Standard L., etc., Ins. 
Co. v. Davis, 53 P. 856, 59 Kan. 521; 
Missouri Pac. R. Co. v. Shumaker, 27 
P. 126, 46 Kan. 769; Manspeaker v. 
Pipher, 48 P. 868, 5 Kan.App. 879 [aff 
51P. 2297 58 Kan. 788 I. 


Mass.—O’Driscoll v. Faxon, 31 N. 
E. 685, 156 Mass. 527. 
Mich.—Weiser v. Welch, 70 N.W. 


438, 112 Mich. 134. 

Minn.—Hall v. Austin, 75 N.W. 1121 
73 Minn. 134. 

Mo.—State v. Purcell, 33 S.W. 13, 
131 Mo. 312. 

Neb.—Missouri Pac. R. Co. v. Fox, 
838 N.W. 744, 60 Neb. 531; German 
Nat. Bank v. Leonard, 59 N.W. 107, 40 
Neb. 676. 

N.Y.—Warren Chemical, ete., Co. v. 
Holbrook, 23 N.H. 908, 118 N.Y. 586, 
16 Am.S.R. 788; Denise v. Denise, 18 
N.E. 368, 110 N.Y. 562; Delamater v. 
v. Prudential Ins. Co., 5 N.Y.S. 586, 1 
Silv.Sup. 588; Larrison v. Payne, 5 
NYS. 221, 1 Silv:Sup. 232: “Ernst ‘v: 
Estey Wire Works Co., 46 N.Y.S. 918, 
21 Misc. 68; Crippen v. Morss, 49 N.Y. 


S. 63; Malcolm v. Metropolitan El. R. 
Corn 3s) Nevis ease. 

N.C.—Keller v. Caldwell Patbiaesae 
Co., 154 S.E. 674, 199 N.C. 41 

Or. —Elliff v. ‘Oregon IRs seit Co., 
991 dO; pO Sars 1O0. 

Pa.—Broadnax v. Cheraw, etc., R. 


Co., 27 A. 412, 157 Pa. 140. 

Tenn.—McLean vy. Memphis Union 
Station Co., 1 Tenn.Civ.A. 457. 

[a] Effect of objection to question. 
—An objection to a question merely 
advises the court that the propriety 
of the question and of a responsive 
answer thereto is put in issue, and 
does not reach unresponsive state- 
ments included in the answer, which 
may only be put in issue by motion 
to strike out. Murphy v. Metropolitan 
oie R. Co., 102 S.W. 64, 125 Mo.App. 
269. 

36. U.S.—Gould v. Day, 94 U.S. 405, 
24 L.Ed. 232; Ward v. Cochran, 71 F. 
SOHC MUSK OH OG i 


Ala.—Western Union Tel. Co. v. 


[§§ 199-200 


whether the answer of a witness is a conclusion or 
a statement of fact, the better practice is for the 
objecting party to ascertain the truth thereof by 
testing the knowledge of the witness on cross-ex- 
A party not objecting to the admis- 
sion of parol evidence varying a written agreement 
saves his rights by asking for a ruling that oral 
testimony could not vary the agreement. 33 

[§ 200] b. In Case of Improper Answers to Prop- 


An objection to a proper question 


does not reach an answer which is not responsive,*° 
or is otherwise objectionable,*® the proper practice 
being to move to strike out the answer,** or to 
ask the court to instruct that the objectionable mat- 
ter be disregarded ;?* and, where part of an answer 


Bowman, 37 So. 4938, 141 Ala. 175; 
Bibby v. Thomas, 31 So. 432, 131 Ala. 
350; McDonald v. Wood, 24 So. 86, 118 
Ala. 589; Liverpool, ete., Ins. Co. v. 
Tillis, 17 So. 672, 110 Ala. 201; Eagle, 
etc., Mfg. Co. v. Gibson, 62 Ala. 369; 
Barnes v. Ingalls, 39 Ala. 193. 

D.C.—Woodiey v. Baltimore, 
R.Co.,, £9), DiC 542: 

I1l.— Hill v. Bahrns, 41 N.E. 912, 158 
Ill. 314; National’Syrup Co. v. Carl- 
son, 40 N.E. 492, 155 Ill. 210;  Chi- 
cago, etc., R. Co. v. Blume, 27 N.E. 
601, 137 Ill. 448. 

Iowa.—Bailey v. Bailey, 63 N.W. 
341, 94 Iowa 598; Harrington v. Ham- 
burg, 52 N.W. 201, 85 Iowa 272; Brit- 
ton v. Des Moines, etc., R. Co., 13 N.W. 
710, 59 Iowa 540. 

Kan.—Kansas Farmers’ F. Ins. Co. 
v. Hawley, 27 P. 176, 46 Kan. 746; 
Atchison v. Rose, 23 P. 561, 43 Kan. 
605; Reiley v. Haynes, 16 P. 440, 38 
Kan. 259, 5 Am.S.R. 737; Wyandotte 
v. Gibson, 25 Kan. 236; Stone v. Bird, 
16 Kan. 488; Hynes v. Jungren, 8 Kan. 

Mich.—Burt v. Olcott, 33 Mich. 178. 

Mo.—Vette v. Johnson, 43 Mo.App. 
300. 

N.Y.—Hickenbottom v. Delaware, 
ete, Re Co. 25) NURS 279) 0122 Neves oie 
Turner v. Newburgh, 16 N.E. 344, 109 
N.Y: 301,.4\Am-S-Ri 453; "Platner -v. 
Platner, 78 N.Y. 90; Farmers’ Bank 
v. Cowan, 2 Abb.Dec. 88, 2 Keyes 217; 
Nelson v. Young, 87 N.Y.S. 69, 91 App. 
Div. 457 [aff 72 N.H. 1146, 180 N.Y. 
523]; Fleck v. Rau, 41 N.Y.S. 66, 9 
App.Div. 91; Cowan v. Third-Ave. R. 
CO: SIN. Yes. O10) far esOlN.B. 1052, SS 
N.Y. 598]; Partridge v. Russell, 2 N. 
Y.S. 529; Butterworth vy. Pecare, 21 
N.Y.Super. 671; Van Doren v. Jelliffe, 
20 N.Y.S. 636, 1 Misc. 354. 

Tex. —Galveston, tel Es et Mave 
tae 22 S.W. 1013, 3 Tex.Civ. App. 

Utah.—Cromeenes v. San Pedro, 
CLG, Re. (Cos dO ue, 0 ao tmlita beaniog 
Ann.Cas.1912C 3807. 

Wis.—Prentiss v. N.W. 
816, 116 Wis. 647. 

37. See cases supra notes 35, 36. 

Grounds for motion to strike out 
see infra §§ 218-220. 

Necessity of motion to strike out 
see infra § 217. 

388. Union Ins, Co. v. Hall, 95 N.W. 
1112, 90 Minn. 252; Turner v. New- 
burgh, 16 N.E. 344, 109 N.Y. 301, 4 
Am.S.R. 453; Platner v. Platner, 78 
INE Get Oe Mollineaux v. Clapp, 90 N.Y. 
S. 880, 99 App.Div. 543; Payne v. 
Williams, 82 N.Y.S. 284, "83 App.Div. 
388 [aff 70 N.B. 1104, 178 N.Y. 589]; 
Malcolm vy. Metropolitan BY RE Com 
13 N.Y.S. 288; Keller v. Caldwell Fur- 
niture Co., 154 S.E. 674, 199 N.C. 413; 
McLean vy. Memphis Union Station 
Co., 1 Tenn.Civ.A. 457. 

[a] In Pennsylvania it has been 
held that the proper course where an 


etei, 


Strand, 93 


J answer is not responsive is to ask 


the court for an instruction to dis- 
regard the evidence, and that a mo- 
tion to strike it out is improper. 
Owen v. Schmidt, 14 Phila. 183. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ae ee ee ee -~ * 
“ : ar 


§§ 200-201] 


is not responsive, it should be objected to on that 
ground, and a motion made to strike it out, instead 
of objection being made to the question.?® 
the answer is objected to, and the objection is sus- 
tained, such answer may still be considered by the 
jury unless it is expressly excluded from them, or 
they are instructed to disregard it.*° 

Where an objection to 
evidence is distinctly made and overruled it need 
not be repeated to the same class of evidence sub- 


[§ 201] c. Repetition. 


39. Hodges v. Wilson, 81 8S 
165 N.C. 328. 

40. Galley v. Knapp, 15 N.W. 
14 Neb, 262. 

41. U.S.—Salt Lake City v. Smith, 
104 F. 457, 48 C.C.A. 6387 

Ala.—National Casualty Cosh We 
Dunn, 96 So. 576, 209 Ala. 484. 

Cal.—Diamond Coal Co. v. Cook, 
61;P. 578; Sharon v. Sharon, 22 P. 
wow dots Torcal. 638. Baleom Vv. PY UA. 
Shipley Co., 204 P. 39, 55 Cal.App. 
474; Shebley v. Peters, 200 P. 364, 
53 Cal.App. 288; Pacific Portland 
Cement Co., Consolidated, v. Reinecke, 
158 P. 1041, 30 Cal.App. 501. 

Colo.—Thomas v. Carey, 58 P. 1093, 
26 Colo. 485; Gilpin v. Gilpin, 21 P. 
612, 12 Colo. 504. 

Ill.—Anglo American Packing, etc., 
Co. v. Baier, 20 Ill.App. 376. But see 
Brown v. Sprague, 229 Ill.App. 338 
(objection held waived). 

Ind.—G. W. Opell Co. v. Phillips, 
169 N.B, 354, 90 Ind.App. 552. 

Iowa.—Stutsman v. Des Moines 
City Ry. Co., 163 N.W. 580, 180 Iowa 
524; Fothergill v. Fothergill, 105 N. 
W. 3877, 129 Iowa 93; Metropolitan 
Nat. Bank v. Commercial State Bank, 
74 N.W. 26, 104 Lowa 682. 

Kan.—Cooper v. Bower, 96 P. 59, 
794, 78 Kan. 156, 4. 

Ky. —Cincinnati, NiO. Se0E! SPRY: 
Co. v. Bennette, 119 S.W. 181, 134 Ky. 
wD 

Minn.—Erdman v. Watab Rapids 


S.E. 340, 
329, 


Power Co., 128 N.W. 454, 127 N.W. 
487, 112 Minn. 175; Griswold v. Ed- 
son, 21 N.W. 475, 32 Minn. 436. 


Mo.—State ex rel. Dick & Bros. 
Quincy Brewery Co., 229 S.W. 1059, 
287 Mo. 139 [quashing record sub 
nom. Vaughn y. William F. Davis & 
Sons, (Mo.App.) 221 S.W. 782]; Wa- 
bash R. Co. v. Cockrell, 192 S.W. 443; 
McKee v. Rudd, 121 S.W. 312, 222 Mo. 
344, 183 Am.S.R. 529; Fenton v. Mis- 
souri Motor Distributing Corporation, 
(App.) 52 S.W.(2d) 213; McGinnis v. 
Phillips, 27 S.W.(2d) 467, 224 Mo.App. 
702; Shoemaker v. Adair County Coal 
Co., (App.) 255 S.W. 350; Hydraulic- 
Press Brick Co. v. Green, 164 S.W. 
250, 177 Mo.App. 308; Kettelhake v. 
American Car & Foundry Co., 153 Ss. 
W. 552, 171 Mo.App. 528 [aff 35 S.Ct. 
355, 236 U.S. 311, 59 L.Ed. 594]; Gold 
vy. S. Pian Time Payment Jewelry Co., 
145 S.W. 1174, 165 Mo.App. 154; Heg- 
berg v. St. Louis & S. F. R. Co., 147.8. 
W. 192, 164 Mo.App. 514. 

Mont.—Ferrat v. Adamson, 163 P. 
112, 53 Mont. 172. 

Neb.—Bee Pub. Co. v. World Pub. 
Co., 87 N.W. 945, 62 Neb. 732. 

N.Y.—Schutz v. Union R. Co., 73 
N.E. 491, 181 N-Y. 33;, Carlson v. 
Winterson, 42 N.B. 347, "147 N.Y. 652; 
Sherman v. Delaware, etc., PUL Os 13 
N.E. 616, 106 N.Y. 542; Church y. 
Howard, 79 N.Y. 415 [rev 1 Ehurns Sal; 
Hoffman v. Conner, 276) N.Y¥.04 1215 
Dilleber v. Home L. Ins. Co., 69 N.Y. 
256, 25 Am.R. 182; Hobart v. Hobart, 
62 N.Y. 80; Date v. New York Glucose 


Co., 93 N.Y.S S. 249, 104 App.Div. 212 
Vollkommer v. Coay, 82 N.Y,S. 969, 
85 App.Div. 59; Wilson v. Nassau 


Blectric R. Co., 67 N.Y.S. 486, 56 App. 
Div. 570; MeGrath v. Alger, 60 N.Y.S. 
122, 43 ‘App. Div. 496; Montignani y. 
®. V. Crandall Co:, 54 N.Y.S. 517, 34 
App.Div. 228; Lyons v. New York El. 
Rin Core 49 N.Y.S. 610, 26 App.Div. 57; 
Thompson v. Manhattan R. Con 42 
N.Y.S. 896, 11 App.Div. 182; Koehler 
vy. Scheider, 16 Daly 239, 10 N.Y.S. 101; 
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tion.44# 
ifications.*® 


Englert v. Kruse, 14 Daly 247, 8 N.Y. 
St. 375; Scott v. Dillon, 109 N.Y.S. 877, 
58 Mise. 522; Bjorkegren vy. Kirk, 103 
N.Y.S. 994, 53 Misc. 562; Goelet v. 
Lawlor, 37 N.Y.S. 691, 16 Misc. 62; 
In re Manhattan Bridge No. 3, 108 
N.Y.S. 366; Winans v. Demarest, 84 
N.Y.S. 504; Wheeler v. Kuntz, 9 N.Y. 


St. 496. 

N.D.—Embden State Bank Vv. 
Schulze, 193 N.W. 481, 49 N.D. 777; 
Hintz v. Wagner, 140 N.W. 729, 25 
N.D. 110; American Mortg. Co. v. 


Mouse River Live Stock Co., 86 N.W. 


965,,10 N.D: 290 
Ohio.—Klein Structural Steel Co. 
v. John J. Pool Co., 160 N.E. 520, 26 
OhioApp. 420. 
Pa.—Chase v. 
PhilariL7.9: 
Philippine.—Keller_ vy. Ellerman, 
etc., S. S. Co., 88 Philippine 514. 
S.D.—Mellvaine v. First Nat. Bank, 
146. N.W. 574, 33 S.D. 389. 
Va.—Washington-Virginia Ry. Co. 
v. Deahl, 100 S.E. 840, 126 Va. 141. 
Wash.—De Wald v. Ingle, 72 P. 469, 
31 Wash. 616, 96 Am.S.R. 927. 
Wis.—Barton v. Kane, 17 Wis. 37, 
Ruggles, 81 S.E. 


84 Am.D. 728. 

See also Gill v. 

519, 97 S.C. 278 (holding that, where 
it appears from the exceptions that 
the trial court and the attorneys un- 
derstood that the objection to a cer- 
tain line of testimony was to con- 
tinue throughout the trial, it was not 
necessary to repeat the objection 
every time similar evidence was of- 
fered); J. I. Case Threshing Mach, 
Co. v. O’Keefe, (Tex.Civ.App.) 259 S. 
W. 222 (holding that. where a party 
once makes an objection to certain 
evidence and preserves his objection 
thereto, so that the evidence is in the 
record for all purposes, it is not nec- 
essary for him thereafter to except on 
every occasion when such evidence 
is incidentally referred to in the fur- 
ther trial of the case, on penalty of 
losing the benefit of his objection to 
the evidence in the first instance). 

“Wvery practicing attorney knows 
that constantly interposing objec- 
tions and repeating them and calling 
for a ruling of the court on the ad- 
mission of answers to nearly every 
question prejudices the jury against 
the party making the objections. 
Courts are not required to listen to 
and decide repetitions of the same ob- 
jection when wholly unnecessary to 
protect the rights of a party. An 
objection properly interposed to a 
general question covers all subse- 
quent questions on the same subject 
propounded to the same witness, and 
having for their object the eliciting 
of answers necessarily included in 
the answer to the main question.” 
Hintz. vii Wagner, 140, N.W-.) 729, (735, 
25 N.D. 110. 

[a] @One proper objection to in- 
competent evidence is sufficient. Hv- 
ans v. Williams, 4 S.W.(2d) 867, 222 
Mo.App. 705. 

[b] Presumptions.—The presump- 
tion is that the evidence was ex- 
cluded for that reason. Bowen _ v. 
Sweeney, 63 Hun 224, 17 N.Y.S. 752, 
22 INOY.Civ. Proc, 79. 

[c] Scope of objection.—The ob- 
jection relates to all questions spring- 
ing naturally from the question ob- 


Goldsborough, 1 


jected to. Barton y. Kane, 17 Wis. 
37, 84 Am.D. 728. 
{d] Rule applied.—(1) Where 


counsel objected to the question “Who 
are the members of your family?” it 
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sequently received,*! although the evidence is given 
by, or the question asked of, another witness.*” 
other words, the court may treat the objection as 
a continuing one;*? and the same rule applies where 
counsel for the objecting 
stand that it is not necessary to repeat the objec- 
The rule, however, is subject to some qual- 
It does not apply where the subsequent 
evidence received without objection was not of the 
same kind as that previously admitted over ob- 


In 


party is given to under- 


was unnecessary, after the court had 
overruled the objection, to object to 
a subsequent question of “Who com- 
pose your family?” State ex rel. Dick 
& Bros. Quincy Brewery Co. v. Wlli- 
soni 229) SSW L059). 2 cou ee Miome ks 
{quashing record sub nom. Vaughn v. 
William F. Davis & Sons, (Mo.App.) 
221 S.W. 782]. (2) Where a chart of- 
fered in evidence was objected to as 
incompetent and because no proper 
foundation was laid, and the objec- 
tion was overruled, it was not waived 
by permitting a witness to be exam- 
ined with reference to it without fur- 
ther objection. Erdman vy. Watab 
Rapids Power Co., 128 N.W. 454, 127 
N.W. 487, 112 Minn. 175. (3) After 
plaintiff's timély objection to testi- 
mony in relation to accord and satis- 
faction between the parties as not 
pleaded, plaintiff, by failing further to 
object to reception of such testimony, 
was not estopped from alleging error 
on account thereof. Nelson v. Young, 
224 P. 237, 70 Mont. 112. (4) Where, 
in an action for injuries to a passen- 
ger, defendant strenuously objected 
to admission of testimony as to the 
poverty of plaintiff, defendant did not 
waive the objection because he per- 
mitted plaintiff to allude on cross-ex- 
amination to her poverty without at 
the moment objecting to the allusions. 
Washington-Virginia Ry. CO. Vv. 
Deahl, 100 S.E. 840, 126 Va. 141. 

42. Green v. Southern Pac. Co;,.55 
P51 122) Cali S63riCltyeOt setae 
v. Eversole, 35 S.W.(2d) 313, 237 Ky. 
242; Brown’s Adm’r v. Wilson, 1 S. 
W.(2d) 767, 222 Ky. 454; Standard 
Elkhorn Coal Co. v. Riggs, 292 S.W. 
476, 219 Ky. .51; . Schierbaum  v. 
Schemme, 57 S.W. 526, 157 Mo. 1, 80 
Am.S.R. 604; Louisville, etc., R. Co. 
v. Gower, 3 S.W. 824, 85 Tenn. 465. 

43. People v. Melvane, 39 Cal. 614; 
Keller v. Ellerman, ete., S. S. Co., 38 


Philippine 514. 

44, Hollenback v. Hand, 189 F. 929. 

[a] For example, where during 
the examination of a witness, the 
court, by making a statement as to 
what it understood defendant was 
seeking to prove and the purpose of 
it, stated that it thought the evidence 
competent, and therefore overruled 
the objection, plaintiff's counsel was 
thereby given to understand that it 
was not necessary to object further, 
and, the ruling being erroneous, the 
objection shouid be considered suf- 


LN Hollenback vy. Hand, 189 F. 
45. Lee v. Overstreet, 103 S.H. 157, 


150 Ga. 153. 

[a] INustrations.—(1) Where doc- 
uments are objected to because not 
stamped as required by _ statute, 
whereupon the party offering them 
affixes stamps thereto in the presence 
of the court and cancels the stamps, 
the adverse party cannot thereafter 
contest the admissibility of the docu- 
ments on the ground that the at- 
taching of the stamps in such manner 
was not a compliance with the stat- 
ute, without renewing his objection 
and specifically pointing out wherein 
the attaching and canceling of the 
stamps were insufficient. Lee v. Over- 
street, 103 S.E. 157, 150 Ga. 153. (2) 
Where an objection, made before any 
of the evidence is given, and there- 
fore before the court knows what the 
evidence will be, is everruled, and not 
renewed when the evidence is_ heard, 
the objection is waived. Pani any. 
Larey, 116 S.B. 866, 29 Ga.App. 631. 
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jection,*® or where an objection was interposed to 
a preliminary question, and not renewed to the 
actual evidence when introduced;*? and it has 
been held that, if an objection, overruled, is in- 
tended to extend to all testimony of a similar char- 
acter, it should be so made as to apply to all such 
testimony.*® So, if the evidence, when offered, is 
on objection excluded,*® or if a question asked and 
objected to is not answered by the witness,°®° it 
is necessary to repeat the objection when the evi- 
dence is again offered or the question again asked; 
and a like rule has been applied in cases where the 
evidence is admitted on condition that its compe- 
tency or relevancy be shown by further evidence, 
and the condition is not fulfilled.°! So, where the 
court reserves its ruling on an objection to evidence, 
the objecting party waives the objection unless he 
again calls the court’s attention thereto or requests 
a ruling thereon.®? On the other hand, it has been 
intimated, under such circumstances, that on fail- 
ure to introduce the connecting evidence, it is the 
duty of the party offering the improper evidence 
to ask that it be withdrawn, rather than to re- 
quire the objecting party to renew his objection by 
a motion to exclude such evidence.®?* 

[§ 202] 5. Sufficiency and Scope of Objections— 
a. In General. Objections to the introduction of evi- 
dence should be made openly,** although, if the court 
entertains an objection in private, and states it open- 
ly, it becomes a part of the record notwithstanding 
the impropriety.°® They must be based on proper 
assumptions of fact;°® and an objection to evidence 
which assumes facts in dispute under the pleadings 
is properly overruled.°* The same is true of an ob- 

46. Neal v. Caldwell, 34 S.W.(2d) | 375]. 
104, 326 Mo. 1146. 


[a] MDlustration.—In an action to 
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; (2) Where a witness did not 
immediately answer a question which 58. 
was objected to, stating that he de- 


. 
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jection based on a fact assumed to be proved by 
other testimony of the witness, unless no other in- 
ference can be drawn from the witness’ whole tes- 
timony,°® and of an objection predicated on facts 
not disclosed when the ruling is made.®® So it is 
proper to overrule an objection to notes on the 
ground that they had been altered after execution, 
when such fact did not appear on the face of the 
notes and there was no offer to prove it.°° On the 
other hand, it has been held that an objection to 
a hypothetical question may be based on facts which 
the evidence merely tends to prove, as well as on 
facts which have been testified to by direct or ex- 
press statements to that effect.°1 An objection to 
a question is to be judged by the then state of the 
-ease.°? A conditional objection,®* as where a party 
objects to a question unless other facts are shown,°®# 
is properly overruled; as is an objection affecting 
only the weight of the evidence, and not its com- 
petency.®® On the other hand, a qualified objec- 
tion has been held sufficient.*® 

A party is not excused from making proper ob- 
jection because there was no invitation extended to 
him to substitute a sufficient objection for an in- 
sufficient one.®* 

[§ 203] b. General or Specific Objection and 
Statement of Grounds—(1) Necessity of Specify-. 
ing Grounds—(a) General Rule. The general rule, 
subject to some exceptions,®* is that a general ob- 
jection to evidence, without definitely and specif- 
ically stating the grounds on which it is based, so 
that the court may intelligently rule on it, 
is insufficient,*® although it has been held that, 
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McMichael v. Eastern Hydrau- 


lic Press Brick Co., 78 A. 144, 80 N.J. 


probate a will destroyed by the tes- 
tatrix allegedly of unsound mind, an 
objection to one witness’ opinion re- 
garding the soundness of mind, based 
on facts dissimilar from those sup- 
porting other witnesses’ opinions, 
could not excuse failure to object to 
other witnesses. Neal v. Caldwell, 34 
S.W.(2d) 104, 326 Mo. 1146. 

47. Candelaria v. Gutierrez, 230 P. 
436, 30 N.M. 195. 

48. ee, v. Zeller, 61 So. 209, 132 
La. 

49. ce. Lumber Co. v. Hein- 
ege, 85 So. 453, 204 Ala. 241; Atlanta 
& St. A. B. Ry. Co. v. Kelly, 82 So. 
57, 77 Fla. 479; Bailey & Co. v. Ogden, 
75 Ga. 874; Holtzendorf v. McNeil, 
104 S.B. 919, 25 Ga.App. 792. 

[a] Rule applied.—VWhere a ques- 
tion propounded to a witness and ob- 
jected to by opposing counsel on val- 
id grounds, is excluded, but is after- 
ward answered by the witness with- 
out objection or motion to strike, the 
original objection is considered 
waived. Atlanta & St. A. B. Ry. Co. 
v. Kelly, 82 So. 57, 77 Fla. 479. 

[b] Bepeating question in differ- 
ent form.—On repeating, in a slightly 
different form, a question to which 
objection had been sustained, objec- 
tion must be made to it or the an- 
swer. Marbury Lumber Co. yv. Hein- 
ege, 85 So. 453, 204 Ala. 241. 

50. Norris v. Norris, 28 N.E. 1014, 
3 Ind.App. 500; Wheeler v. Van Sic- 
kle, 56 N.W. 196,.37 Neb. 651; Wag- 
ner v. Onge: 77 N.Y. 590 mem [aff 7 
Daly 375]. 

[a] Waiver of question before an- 
swer.—(1) Where an objection to evi- 
dence was overruled, whereupon the 
question calling for the evidence was 
waived and subsequently substantial- 
ly the same question was repeated, 
failure to object again was a waiver 
of the prior objection. Wagner v. 
Jones, 77 N.Y. 590, mem [aff 7 Daly 


sired to make a detailed statement, 
and was then told by the questioner 
to answer, and did answer without 


objection, the objection was waived. 
Schalk: iv.’ Norris,) 27 -NoYiS2 390; 7 
Mise. 20. 


51. La Grange Lumber & Supply 
Co. v.. Gandy Electric Co., 154 S.E 
704, 41 Ga.App. 791; Brooks Vv. Ritch, 
V2 S-By 136) 3! Ga. App. Howe Engel 
v. Schloss; sL067 A.) 169) W34.Mao 72. 
And see Sutton v. Ford, 118 S.E. 747, 
155 Ga. 863 (holding that, where 
the court admits documents over ob- 
jection, with a statement that the 
objection might be renewed if facts 
bearing on their materiality were not 
shown, and subsequently other evi- 
dence bearing on the materiality of 
the documents is offered, the object- 
ing party waives his objection un- 
less it is then renewed). 

Necessity for motion to strike see 
infra §° 217. 

52. Lee v. Farmers’ Mut. Hail Ins. 
Ass’n of Iowa, (Iowa) 241 N.W. 4038; 
Brooker v. City of Winterset, (Iowa) 
215 N.W. 668; Chase v. City of Win- 
terset, 214 N.W. 591, 203 Iowa 1361; 
Swift v. Clarinda Trust & Savings 
Bank, (Iowa) 177 N.W. 519; Mallory 
v. Walton, 81 So. 113, 119 Miss. 396; 
Evans v. Heaton, (S.D.) 233 N.W. 
281; Waldron v. Waldron, 80 S.E. 
ST a ayViaVictn so Le 

Necessity for motion to strike see 
intra rsa oui. 

53. Washington Ry. & Electric Co. 
ye Me a 39 App.D.C. 316 (sem- 

e 

54 Quincy Gas, ete, Co. v. Bau- 
mann, 67 N.E. 807, 203 Tl. 295 [aff 104 
Ill. App. 600]. 

55. Quincy Gas, etc., Co. v. Bau- 
mann, supra. 

56. Carhart v. Oddenkirk, 79 P. 
303, 20 Colo.App. 402; Sheffield v. 
Sheffield, 104 S.B. 218, 150 Ga. 440. 

57. Armour & Co. v. Ross, 75 S.C. 


Law, 398. 


59. McConnell Bros. v. Slappey, 67 
S.E. 440, 134 Ga. 95. 

60. Logan v. Smith Bros. & Co., 
63 So. 766, 9 Ala.App. 459 [cert den 


64 So. 570, 185 Ala. 525, 51 L.R.A. 
N.S. 1068, Ann.Cas.1916C 405]. 

61. Holton v. Cochran, 106 S.W. 
1035, 208 Mo. 314; Thompson v. A. 
Morgan Hauling & Express Co., (Mo. 
App.) 26 S.W.(2d) 807. 

62. Schmuck v. Hill, 96 N.W. 158, 
2 Neb. (Unoff.) 79. 


68. Cooper v. Slaughter, 57 So. 477, 
175 Ala. 211. 

64. Cooper v. Slaughter, supra. 

65. Lindemann v. Hyrich, 153 N.E. 
221, 21 OhioApp. 314; Gulf, C. & S. F. 
1a LOLS 1a jviliams, (Tex.Civ. App.) 
290 S.W. 

66. Bales GOL RiCosweslar 
ris, 88 A. 282, 121 Md. 254. 

[a] For example, where counsel in 
objecting to a question as to the 
change in plaintiff's appearance, since 
injury, stated that he did not object 
if the inquiry referred to her face 
and not to her health, the witness’ 
answer: “I think the left side, her 
eye, her cheekbone is higher than the 
other one and her voice does not seem 
the same as it did before the accident 
occurred. Her mouth is drawn,” was 
held fairly within the qualification of 
the objection. Baltimore & O. R. Co. 
v. Harris, 88 A. 282, 121 Md. 254. 

67. Kirk v. Kansas City Terminal 
Ry. Co. (Mo.App.) 27 S.W.(2d) 739. 

68. See infra § 205. 

69. U.S.—Toplitz v. Heddon, 13 S. 
Ct. 70, 1465 U.S? 252-4386 Than loer: 
Patrick v. Graham, 10 S.Ct. 194 132 
U.S. 627, 33 L.Ed. 460; Burton v. 
Driggs, 20 Wall. 125, 22 L.Hd. 299; 
Camden v. Doremus, 3 How. 515, 11 
L.Ed. 705; Kawin & Co. v. American 
Colortype Co., 243 F. 317, 156 C.C.A. 
97; Gilman v. Lamson Co., 234. F. 507; 
Pennsylvania Co. v. Cole, 214 F. 948, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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if evidence is exeluded under a general objee- | tion, the party offering such evidence cannot com- 
‘ 

131 C.Q.A. 244; Robinson v. Van| First Nat. Bank, 46 P. 879, 8 Colo.| merman v. Crosby, 26 Ind. 451; Mugg 
Hooser, 196 F. 620, 116 C.C.A. 294;] App. 531. v. Graves, 22 Ind. 236; Aurora v. 
Pennsylvania Co. v. Whitney, 169 F. Conn.—Hrie Preserving Co. v. Mil-] Cobb, 21 Ind. 492; Swails v. Coverdill, 
572, 95 C.C.A. 70; American Car, etc.,| ler, 52 Am.R. 607, 52 Conn. 444, 21 Ind. 271; Hobbs v. Cowden, 
Co. v. Brinkman, 146 F. 716; Nassau D.C.—Bell vy. Sheridan, 21 D.C. 370; | Ind. 310; Shurtz v. Woolsey, 18 Ind. 
Electric R. Co. v. Corliss, 126 F. .355,| Rapley v. Shehan, 21 D.C. 152. 435; Miller v. Powers, 16 Ind. 410; 
61 C.C.A. 257; Massenberg v. Deni- Fla.—United States Fire Ins. Co. v.| Denny v. Northwestern Christian 
son, 107 F. 18, 46 C.C.A. 120; New] Dickerson, 90 So. 613, 82 Fla. 442; At-| University, 16 Ind. 220; Alexander v. 
York, ete., R Co. v. O'Leary, 93 F.| lanta & St: A. B. Ry. Co. v. Kelly, $2) Gaar, 15 Ind. 89; Dickerson v. Turn- 
i37, 85 €.C.A. 562; Baltimore, ete.,| So. 57, 77 Fla. 479; Caldwell v. Peo-| er, 15 Ind. 4; Mumford vy. Thomas, 10 
RR. Coz wv. Hellenthal, 88 F. 116, 31 C.| ple’s Bank of Sanford, 75 So. 848, 73] Ind. 167; Jeffersonville BR. Co. v. 


ag 414; Sigafus v. Porter, 84 F. 
S0;e25e-C. A443) [rewel 79 W.Sawld 6 


3 §.Ct. 34, 45 L.Ed. 113]; Rhodes v. 
Ui ato 120,25 Gy. Cua 186 < Tabor 
v. Commercial Nat. Bank, 62 F. 383, 
10 C.C.A. 429;. Mitchell v. Marker, 62 
FE. 139, 10 C.CA. SOG} 25) JUS AL 333 
St. Louis, ete., R. Co. v..Henson, 58 
ROIs a7. C.C.A. 349; Charleston Ice 


Mfg. Co. v. Joyce, 54 F. 332, 4 C.C.A. 
368; Fischer v. Neil, 6 F. 89. 
Ala.—Bennett v. Bennett, 140 So. 
378, 224 Ala. 335; Mitchell v. Parker, 
138 So. 832, 224 Ala. 149; Ashley v. 
McMurray, 130 So. 401, 222 Ala. 32; 
City of Birmingham v. Evans, 129 So. 
50, 221 Ala. 381; Williams v. Bolding, 
124 So. 892, 220 Ala. 328; Baugh v. 
North Alabama Coal & Mineral Co., 
124 So. 528, 220 Ala. 242; Thaggard v. 


Vafes, 119 So. 647, 218 Ala. 609; Mi- 
zell v. Sylacauga Grocery Co., 106 
So. 858,-214 Ala. 204; Lester. v. Ja- 
cobs, 103 So. 682, 212 Ala. 614; Car- 


ter v. Gaines, 87 So. 109, 204 Ala. 640; 
Smith v. Sharp Real Estate Co., 77 
So. 40, 200 Ala. 666; Womack v. My- 
rick Lumber Co., 76 So. 949, 200 Ala. 
591; McCray v. Sharpe, 66 So. 441, 
188 Ala. 375: Sloss-Sheffield Steel & 
fron Co. \v.. Morgan, bl So- 283, 184 
Ala. 587; Mills v. Hudmon & Co., 57 
So. 739, 175 Ala. 448; Williams v. 
Anniston Electric & Gas Co., 51 So. 
385, 164 Ala. 84; Rutledge v. Row- 
land, 49 So. 461, 161 Ala. 114; Horton 
v. Louisville & N. R. Co., 49 So. 423, 
161 Ala. 107; Stowers Furniture Co. 
v. Brake, 48 So. 89, 158 Ala. 639; Mer- 
rill v. Worthington, 46 So. 477, 155 
Ala. 281; Birmingham Ry., Light & 
Power Co. v. Landrum, 45 So. 198, 
153 Ala. 192, 127 Am.S.R. 25; Nevers 
Lumber Co. v. Fields, 44 So. 81, 151 
Ala. 367; Ballow v. Collins, 36 So. 
712, 139 Ala. 548; Louisville, etc., R. 
Co. v. Banks, 31 So. 573, 132 Ala. 471; 
Barron v. Barron, 25 So. 55, 122 Ala. 
194; Montgomery Furniture Co. v. 
Hardaway, 16 So. 29, 104 Ala. 100; 
Richmond, etc., R. Co. v. Jones, 9 So. 
276, 92 Ala. 218; Tuskaloosa Cotton- 
Seed Oil Co. v. Perry, 4 So. 635, 85 
Ala. 158; Dryer v. Lewis, 57 Ala. 551; 
Steele v. Tutwiler, 57 Ala. 113; Un- 
ion Mut. Ins. Co. v. Peavy, 133 So. 
300, 24 Ala.App. 116 [cert den 133 So. 
302, 222 Ala. 587]; Roth Shoe Mfg. Co. 


v. Kartus, 99 So. 772, 19 Ala.App. 
612; Salmon v. Salmon, 69 So. 304, 13 
Ala.App. 510; Stamps v. Thomas, 62 


So. 314, 7 Ala. App. 622. 

Ariz. ”_Machomich Mercantile Co. v. 
Hickey, 140 P. 68, 15 Ariz. 421. 

Ark.-Schirmer. v. Baldwin, 32 S.W. 
(2d) 162, 182 Ark. 581; Robb v. Woos- 
ley,. 295 S.W. 13, 175 Ark. 43; West- 
ern Union Telegraph Co. v. Alford, 
NGOS Ws LO2ts UhOVATK.§ 379, 50 RAS 
N.S. 94. f 

Cal.—San Luis Water Co. v. Estra- 
aa, 48 Po1075 7 117 Cal. 168; Steele v. 
Pacific Coast R. Co., 15 P. 851, 74 Cal. 
323; Winans v. Hassey, 48 Cal. 634; 
Martin v. Travers, 12 Cal. 243; Ki- 
ler v. Kimbal, 10 Cal. 267; Root v. 
Conlin, 223 P. 10238, 65 Cal App. Dads 
Schuh v. Oil Well Supply Co., 195 
P. 708, 50 Cal.App. 588. 

Colo.—Ryan Gulch Reservoir Co. 
v. Swartz, 263 P. 728, 83 Colo. 225; 
Pratt v. Seamans, 95 P. 929, 43 Colo. 
517; King Solomon Tunnel & Devel- 
opment Go. “vy. Mary Verna Mining 
€o.,, 127 "RP; 129) 22 Colo. App: 9528; 


‘Coloradd City v. Smith, 67 P. 909, 17 


Colo.App. 172; Hindry v. McPhee, 53 
ES S95 ALL Colo. App. 398; Oakes v. 
Miller, yoo 193 01 Colo. App. 374; 
Kern vy. Cummings, 50 PP L0ot; 10 
Colo.App. 365; Nelson v. La Junta 


Fila. 1165; Tampa Electric Co. v. 
Charles, 67 So. 572, 69 Fla. 27%; Atian- 
tic Coast Line R. Co. v. Partridge, 50 
So. 634, 58 Mla. 153; McKinnon v. 
Johnson, 48 So. 910, 57 Fla. 120; 
Vaughan’s Seed Store v. Stringfellow, 
48 So. 410, 56 Fla. 708; Seaboard Air 
Line Ry. v. Harby, 46 So. 590, 55 Fla. 
655; Gainesville & Gulf R. Co. v. 
Peck, 46 So. 1019, 55 Fla. 402; Carter 
v. Bennett, 4 Fla. 283 [error dism 15 
How. (U.S.) 354, 14 L.Ed. 727] 

Ga.—May v. Sorrell, 111 
153 Ga.'47;  Colesv. | Byrd, (9, S.B.-618; 
83 Ga. 207; Hughes v. Griswold, 9 
S.E. 1092, 82 Ga. 299; Parker v. Bray, 
7 S.E. 922, 82 Ga. 234; Hart v. Slade, 
74 Ga. 840; Fuller v. Smith, 74 Ga. 
835; Mercier v. Copelan, 73-Ga. 636; 
Banks v. Sloat, Bussell & Co., 69 Ga. 
330; Monahan vy. National Realty 
Co., 62 S.E. 127, 4 Ga.App. 680. 

Tll.— Chicago ‘City Re ae v. Foster, 
80 N.E. 762, 226 Ill. 288 [aff 128 111. 
App. 571]; eas se aoe R. COLRE 
Rathneau, 80 N.E. 119, 925 Ill. 278 
[aff 124 I1l.App. 427]; Taylor v. Ad- 
ams, 4 N.E. 837,115 Tl. 570; Cleven- 
ger v. Dunaway, 84 Ill. 367; Gillespie 
Ve Smithy 629 9 Ti 74713) 68a Ami Die 328; 
Buntain v. Bailey, 27 Ill. 409; Chris- 
tianson v. Devine, 210 Ill.App. 253; 
Neer v. Pryor, 201 Ill.App. 79; Lung- 
er v. Sechrest, 186 Ill-App. 521; Peo- 
ple v. Artesian Stone & Lime Works 
Co., 150 Ill.App. 188; Chicago City R. 
Co. v. Foster, 128 Ill.App. 571 [aff 80 
N.E. 762, 226 ill. 288]; Indiana, etc., 
Re Con van Osstots 1 LS yl Ap ios wenenl tt: 
(2) No 387, 9212 19 42995 Thlinois 
Cent. * RR. (Co, ve ‘Burke, 112 N11 Apy 
415; Schanzenbach vy. Brough, 58 fll. 
App. 526; Marthaler v. Druiding, 58 
Ill. App. 336; Coffeen Coal, etc., Co. v. 
Barry 66 STAD pi aos Tesh Lucken ve 
Burkitt, 49 Ill.App. 278; Godfrey v. 
Knodle, 44 Ill.App. 638. 

Ind.—Fame Laundry Co. of Indiana 
v. Henry, 144 N.E. 545, 195 Ind. 453; 
Hasper v. Wietcamp, 79 N.E. 191, 167 
Ind. 371; Sievers v. Peters Box, etc., 
Corn 0cSN. Bl SU, bee INURE S399 abl 
Ind. 642; Miller v. Dill, 49 N.E. 272, 
149 Ind. 326; Indiana Imp. 'Co.. v. 
Waener, 38 N.E. 49, 138 Ind, 658; 
Pennsylvania Co. vy. Horton, 31 N.E. 
45, 132 Ind. 189; Litten v. Wright 
School -Tp..9 26 -N.E. 567, 227" Ind. sts 
L’Hommedieu v. Cincinnati, ete., R. 
Co., 22 N.E. 125, 120 Ind. 485; Vick- 
ery v. McCormack, 20 N.B. 495, 117 
Ind. 594; Ohio, ete., R. Co. v. Walker, 
TS IN. 284113) Inds s965 13 Ana's. Fe. 
638; Louisville, ete., R. Co. v. Jones, 9 
N.E. 476, 108 Ind. 551; Byard v. Hark- 
rider, 9 N.E. 294, 108 Ind. 376; MeCul- 
lough v. Davis, 9 N.E. 276, 108 Ind. 
292; Bundy v. Cunningham, 8 N.E. 174, 
107 Ind. 360; Chapman v. Moore, 8 N. 
hi. 80, 107 Ind. 223; Louisville, etc., R. 
Co. v. Falvey, 3 N.E. 389, 4 N.E. 908, 
104 Ind. 409; Grubbs v. Morris, 2 N.B. 
579, 103 Ind. 166; Shafer v. Ferguson, 
2 N.E. 302, 103 Ind. 90; Indiana, ete., 
Re Con v.10 Cooke? 26 SNUE. 2.035002 Lad: 
133; Forbing v. Weber, 99 Ind. 588; 
Wabash, etc., R. Co. v. Tretts, 96 Ind. 
450;.Jones vy. Angell, 95 Ind. 376; 
Harvey v. Huston, 94 Ind. 527; Lake 
Erie, etc., R. Co. v. Parker, 94 Ind. 
91 ICoxiv.) Stowut, 285 Ind! 422. Del- 
phi v. Lowery, 39 Am.R. 98, 74 Ind. 
520; Wood vy. Rice, 68:Ind. 320; White- 
cotton v. Landon, 64 Ind. 420; Phil- 
lips v. Cox, 61 Ind. 345; Pittsburgh, 
CtCe IR Coney. Nuzum:) 60) Inds <5335 
Miller v. Wild Cat Gravel Road Co., 


57 Ind. 241; Rosenbaum v. Schmidt, 
54 Ind. 231; Leffler v. Rice, 44 Ind. 
103; Temple v. Aders, 38 Ind. 506; 


Jemison vy. Walsh, 30 Ind. 388; Am- 


Butler, 9 Ind. 205; Stump v. Fraley, 7 
Ind. 679; Anderson v. 
LOG RecA DS avem WViLOmLes 
Houston v. Houston, 4 
Thomas v. Reister, 3 Ind. 369; 
Vi Ransom, | 3) Inds .32 a Carters ve 
Hanna, 2 Ind. 45; Hamilton v. Pier- 
son, Smith 336, 1 Ind. 540, 50 Am.D. 
480; Gharkey v. Halstead, i bestia ave 
389; Galbreath v. Doe, 8 Black. 366; 
Russell v. Branham, 8 Blackf. 277; 
Fuller v. Fuller, 100 N.E. 869, 52 Ind. 
App. 488; Houk v. Citizens’ Nat. 
Bank of Crawfordsville, 99 N.E. 437, 
51 Ind.App. 628; Taylor v. Campbell, 
98 N.E. 657, 50 Ind.App. 515; City of 
Garrett v. Winterich, 87 N.E. 161, 
88 N.E. 308, 44 Ind.App. 322; Ham- 
mond, ete., Electric R. Co. v. An- 
tonia, 83 N.E. 766, 41 Ind@:App. 334; 
State v. Hughes, 49 N.E. 393, 19 Ind. 
App. 266; Attna Ins. Co. v. Le Roy, 
43 N.E. 570, 15 Ind.App. 49; Rhea v. 
Crunk, 39 N.E. 879, 12 Ind.App. 23; 
State Nat. Bank v. Bennett, 36 N.E. 
551, 8 Ind.App. 679; Evansville v. 
Thacker, 28 N.E. 559, 2 Ind.App. 370. 

Iowa.—Brooker vy. City of Winter- 


SEU uralido UNGWc gO.6 Sim te Vem @idevaemors 
Winterset, 214 N.W. 592, 203 Iowa 
13925 Crandall vs. Mason; 19%) INVWe 


454, 198 Iowa 139; Coad v. Schaap, 
122. N.W. 900, 144 Iowa 240; De Laval 
Separator Co. v. Sharpless, 120 N.W. 
657, 142 Iowa 60; West Branch State 
Bank wa Haines! 1125 NeW. looz miko 
Iowa 313; Puth v. Zimbleman,. 68 N. 
W. 895, 99 Iowa 641; Stevenson v. 
Chicago, etc., R. Co., 61 N.W. 964, 94 
Iowa 719; Peck v. McKean, 45 Iowa 
18; Lake v. Miller, 31 Iowa 596; 
Chase y. Walters, 28 Iowa 460; 
O’Hagan v. Clinesmith, 24 Iowa 249; 
Davison v. Smith, 20 Iowa 466; Carle- 
ton v. Byington, 18 Iowa 482. 

Kan.—Howard v. Howard, 34 P. 
1114, 52 Kan. 469; Smith v. Morrill, 
18 P. 915, 39 Kan. 665; Missouri Pac. 
Ryo. v. Morrowse4 Ps Siiieee Keanna dala 
Stout v. Baker, 4 P. 141, 32 Kan. 113; 
Osborn v. Woodford, 1 P. 548, 31 Kan. 
290; Humphrey v. Collins, 23 Kan. 
549; Cross v. Burlington Nat. Bank, 
I Kans 386s swWillistiva Sproule us 
Kan. 257; Marshall v. Shibley, 11 
114; Wilson v. Fuller, 9 Kan. 
Walker v. Armstrong, 2 Kan. 
198; Atchison, ete., R: Co. v. Hays; 
54. Ps 322, 8 Kan. App. 545. 

Ky.—Boarad of Education of City of 
Jackson v. Caudill, 15 S.W.(2d) 452, 
228 Ky. 652. 

La.—Heiss v. Corcoran, 15 La.Ann. 
694; Horn vy. Bayard, 11 Rob. 259; 
Kees v: Lefebvre, 4 Rob. 15; Lang- 
fitt v..Clinton, ete., R: Co., 2 Rob. 2G 
Barataria, ete., Canal Co. v. Field, 17 
La. 421 

Me.—Moulton v. Perkins, 
1020, 116 Me. 218; Booth Bros. 
ricane Island Granite Co. v. 
97 A. 826, 115 Me. 89; 
dall, 69 Me. 1838; 
bourne, 41 Me. 149; 
heimer, 34 Me. 181. 

Mass.—Del Visco v. General Elec- 
tric Co., 126 N.E. 799, 235 Mass. 415; 
Williams v. Clarke, 65 N.E. 419, 182 
Mass. 316; New Hampshire BY Ins, 
4 v. Healy, 24 N.E. 913, 151 Mass. 

Mich.—Abrey v. ‘Detroit, 86 N.W. 
785, 127 Mich. 374; Detzur v. B. Stroh 
Brewing COPE N.W. 948, 119 Mich. 
282, 44 LRA 500; Marvin v. Ruh- 
mohr, 74 N.W. 208, 115 Mich. 687; 


100 A. 
& Hur- 
Smith, 
Hunter vy. Ran- 
White v. Chad- 

Lee v. Oppen- 


Holman vy. Union St. R. Co., 72 N.W. 
202,114 Mich. 208; Mahiat v. Codde, 
64 N.W. 194, 106 Mich, Shesh (i Lunger- 


hausen v. Crittenden, 
103 Mich. 173; 


61 N.W. 270, 
Hutchinson v. Whit- 
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man, 55 N.W. 438, 95 Mich. 592; Ab- 
bott v. Chaffee, 47 N.W. 216, 83 Mich. 
256; Merkle v. Bennington Tp., 35 N. 
W. 846, 68 Mich. 133; Brown v. 
Weightman, 29 N.W. 98, 62 Mich. 557; 
Haymes v. Champlin, 17 N.W. 226, 52 
Mich. 25; Michigan State Ins. Co. v. 
Soule, 16 N.W.. 662, 51 Mich. 312; 
Stout v. Baylis, 13 N.W. 521, 49 Mich. 
215; Detroit Advertiser, ete., Co. v. 
Detroit, 5° NeW. 72; 43 Mich.’ 116; 
Campbell v. People, 34 Mich. 351; 
Turner v. People, 33 Mich. 363; Com- 
stock v. Smith, 26 Mich. 306; Gilbert 
v. Kennedy, 22 Mich. 117. 
Minn.—Mousseau v. Mousseau, 44 
N.W. 193, 42 Minn. 212; Nelson v. 
Chicago, etc., R. Co., 28 N.W. 215, 35 
Minn. 170; Bedal v. Spurr, 22 N.W. 
390, 33 Minn. 207; State v. Hyde, 6 
N.W. 555, 27 Minn. 153; Weide v. Da- 
vidson, 15 Minn. 327;— Tozer v. Her- 
shey, 15 Minn. 257; Gilbert v. Thomp- 


son, 14 Minn. 544. 
Stanley, 132 So. 


Miss.—Smith v. 
452, 139 Miss. 720; Sylvania Ins. Co. 
v. Simmons, 131 So. 94, 158 Miss. pee 
Bessler Movable Stairway OOmes Na 
Bank of Leakesville, 106 So. 445, 140 
Miss. 537; Helm v. ‘Natchez Ins. Co., 
16 Miss. 197. See Routh v. Agricul- 
tural Bank, 20 Miss. 161 (general ob- 
jection entitled to little weight). 
Mo.—Home Exchange Bank of 
Jamesport v. Koch, 32 S.W.(2d): 86, 
326 Mo. 369; Morton v. St. Louis- 
San Francisco Ry. Co., 20 S.W.(2d) 
34, 323 Mo. 929; Gary v. Averill, 12 
S.W. (24) 747, 321 Mo. 840; Gaty v. 
United Rys. Co., 251 S.W. 61; State 
ex rel. West vy. Diemer, 164 S.W. 517, 
255 Mo. 336; Kinlen v. Metropolitan 
St. R. Co., 115 S.W7523, 216 Mo. 145; 
Holton v. Cochran, 106 S.W. 1035, 208 
Mo. 314; Longan v. Weltmer, 79 S.W. 
655, 180 Mo. 322, 64 L.R.A. 969, 103 
Am.S.R. 573; . Rice v. Waddill, 67 S. 
W. 605, 168 Mo. 99; Hall v. Gallemore, 
40 S.W. 891, 1388 Mo. 638; Liggett v. 
Morgan, 11 S.W. 241, 98 Mo. 39; Ma- 
sonic Mut. Ben. Soc. v. Lackland, 10 
S.W. 895, 97 Mo. 137, 10 Am.S.R. 298; 
Bogie v. Nolan, 9 S.W. 14, 96 Mo. 85; 
State v. Brannum, 8 S.W. 218, 95 Mo. 
19: Parsons v. Missouri Pac. R. Co., 
6 S.W. 464, 94 Mo. 286; Boston v. 
Murray, 7 S.W. 273, 94 Mo. 175; Bren- 
nan y. St. Louis, 2 S.W. 481, 92 Mo. 
482; Geer v. Redman, 4 S.W. 745, 92 
Mo. 375; Peck v. Chouteau, 3 S.W. 
577, 91 Mo. 188, 60 Am.R. 236; Keim 
v. Union R., ete., Co., 2 SW. 427, 90 
Mo. 314; Baier v. Berberich, 85 Mo. 
50 [aff 13 Mo.App. 587]; Shelton v. 
Durham, 76 Mo. 434; Bauer v. Frank- 
lin County, 51.Mo. 205; Lohart v. 
Buchanan, 50 Mo. 201; Buckley v. 
Knapp, 48 Mo. 152; Board of Presi- 
dent and Directors of St. Louis Pub- 
lic Schools v. Risley, 40 Mo. 856 [aff 
LOM Welle 91 (CUS.) 19> Ld .7 3:00; 
Woodburn v. Cogdal, 39 Mo. 222; Ros- 
enheim v. America Ins. Co., 33 Mo. 
230; Grimm v. Gamache, 25 Mo. 41; 
Mathews v. Lecompte, 24 Mo. 545; 
Clark v. Conway, 23 Mo. 438; Ameri- 
can Packing Co. v. Mechanics’ Ins, 
Co., (App.) 35 S.W.(2d) 956;- Skill- 
,man vy. Ballew, (App.) 27 S.W.(2d) 
1036; Kirk v. Kansas City Terminal 
Ry. Co), (App.). 27 S.W.(2d)' 739; 
Johnson v. Kansas City Rys. Co., 
(App.) 233 S.W. 942; Lockhart v. 
Lion Bonding & Surety Co., (App.) 
195 S.W. 540: MecGinniss v. Kansas 
City Western. Ry. Co., 192 S.Ww. 115, 
195 Mo.App. 390; Crandall v. Greeves, 
168 S.W. 264, 181 Mo.App. 235; Reeves 
v. Lutz, 162 S.W. 280, 179 Mo.App. 61; 
Hydraulic-Press Brick Co. v. Green, 
164 S.W. 250, 177 Mo.App. 308; 
Ridenour v. Wilcox Mines Co., 147 S. 
W. 852, 164 Mo.App. 576; Steffens v. 
Fisher, 148 S.W. 1101, 161 Mo.App. 
386; Carthage Superior Limestone 
Co. v. Central Methodist Church, 137 
S.W. 1028, 156 Mo.App. 671; Jordan 
v. Missouri & Kansas Telephone Co., 
116 S.W. 432, 136 Mo.App. 192; Orr 
v, Bradley, 103 S.W. 1149, 126 Mo. 
App. 146; Spaulding v. Edina, 97 S. 
W. 545, 122 Mo.App..65; Ruth v. St. 
Louis, Transit, Co: 7L5S.wy 1055; 98 
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Mo.App. 1; Glenville v. St. Louis R. 
Co., 51 Mo.App. 629; Babb v. Curators 
of State University, 40 Mo.App. 173% 
Strauss v. Ayers, 34 Mo.App. 248; 
Merchants’ Nat. Bank v. Abernathy, 
32 Mo.App. 211; Steinkamper v. Mc- 
Manus, 26 Mo.App. 51; Corrister v. 
Kansas City, etc., R. Co., 25 Mo.App. 


619; Jackson v. Russell, 24 Mo.App. 
678; McCormick v. Hickey, 24 Mo. 
App. 362; Davis v. Hilton, 17 Mo.App. 
319; McHale v. Oertel, 15 Mo.App. 
583; Kelly v. Clancy, 15 Mo.App. 519; 
Rhorer v. Brockhage, 15 Mo.Anvp. 16 


{aff 86 Mo. 544]; Naughton v. Stage, 
4 Mo.App. 271. 

Mont.—Maddox v. Tague, 46 P. 535, 
18 Mont. 512; Tucker v. Jones, 19 P. 
571, 8 Mont. 225; Herman vy. Jeffries, 
1 P. 11, 4 Mont. 513 [error dism 122 
U.S. 634, 30 L.Ed. 1242]. 

Neb.—Nathan Elson & Co. v. H. 
Beselin & Son, 218 N.W. 758, 116 Neb. 
729; Miller v. Drainage Dist. No. 1 
in Richardson County, 199 N.W. 28, 
112 Neb. 206; McPherson v. Commer- 
cial Nat. Bank, 85 N.W. 895, 61 Neb. 
695; Dunbier v. Day, 12 N.W. 109, 12 
Neb. 596, 41 Am.R. 772; Catron v. 
Shepherd, 1 N.W. 204, 8 Neb. 308; 
Wright v. Greenwood Warehouse Co., 
7 Neb. 435; Weatherford v. Union 
Pace RY 'Co.,. 98" IN. Wee L089 30. Neb: 
(Unoff.) 464 [rev 104 N.W. 183, 74 
Neb. 229]; Western Union Tel. Co. v. 
Church, 90 N.W. 878, 3 Neb. (Unoff.) 
2:2,) 57 TRA. 905. 


Nev.—Lightle v. Berning, 15 Nev. 
389. 

Nar a eel phe V9 Bath, e383 eNab. 
179. 


N.J.—Gluck v. Castles Ice Cream 
Co., 140 A. 419, 104 N.J.Law. 397; 
English y. Continental Folding Paper 
Box (Cos, 1200'A. > 14,) 9S EN ScLaw- 43'85; 
Semkin v. Hollander, 81 A. 980, 82 N. 
J.Law 485; Mooney v. Peck, 12 A. 
177, 49 N.J.Law 232; Columbia Dela- 
ware Bridge Co. v. Geisse, 38 N.J. 
Law 39 [aff 38 N.J.Law 580]; Moran 
v. Green, 21 N.J.Law 562. 

N.M.—Henderson y. Dreyfus, 191 
P. 442, 26 N.M. 541. 

N.Y.—Harrington v. Schiller, 132 
N.E. 89, 281 N.Y. 278; Klein vy. Pru- 
dential Ins. Co. of America, 107 ONE. 
942, 221 N.Y. 449; Smith v. Wetmore, 
60 N.E. 419, 167 NY. 234; Flandrow 
v. Hammond, 42 N.E. 511, 148 N.Y. 
129; Wallace vy. Vacuum Oil Cor, 22T 
N.H. 956, 3 Silv.A. 478, 128 N.Y. 579 
mem; Whitman v. Foley, 26 N.E. 725, 
125 N.Y. 651; Cruikshank v. Gordon, 
23 N.E. 457, 118 N.Y. 178; Wilson v. 
Kings County BSR ACoy 21 N.E. 1015, 
114 N.Y. 487; Turner v. Newburgh, 
16 N.E. 344, 109 N.Y. 308, 4 Am.S.R. 
453; Mead v. Shea, 92 N.Y. 122 {aff 27 
Hun 543]; Quinby v. Strauss, 90 N. 
Y. 664 mem; Tiemeyer y. Turnquist, 


85 N.Y. 516, 89 Am.R. 674; Ward v. 
Kilpatrick, 85 N.Y¢ 413, 39 "Am.R. 674 
[aff 9 N.Y.Wkly.Dig. 342]; Ham v. 


Vani Orden, 841 N.Y. 257 \[aff 23° Hun 
148]; Schwarz v. Oppold, 74 N.Y. 307, 
56 How.Pr. 156; Potter v. Carpenter, 
71 N.Y. 74; Tooley v. Bacon, 70 N.Y. 
34 Laff 8 Hun 176]; Tiffany v. Lord, 
65 N.Y. 310; Murphy v. People, 63 N. 
Mev595, (27 Cow. wei; Collinssv., ball; 
50 N.Y. 687 mem; Williams v. Sar- 
gent, 46 N.Y. 481; Atkins v. Elwell, 
45 N.Y. 753; “Levin v. Russell, 42 N. 
Y. 251; Fountain v. Pettee, 38 N.Y. 
186. 6 Transcr.A, 242; Richmondville 
Union Seminary v. McDonald, 34 N.Y. 
879. \Laff 27 Barb. .535];;, Walsh | v. 
Washington: Mar. Ins. Co., 32 N.Y. 
427; [aff .8 Rob: 202]; Requa |v: 
Holmes, 16 N.Y. 139; Cowperthwaite 
My Sheffield, 3 N.Y. 243; Shaw v. Smith, 
3. Keyes, 316, 5 Abb.Pr.N.S. . 129; 
Schall v. Schwartz & Oo:,| T65.INE Yas: 
35, (177 App.Diy.. 765 [rev 162 N.Y.S. 
824, 177 App.Div. 760]; Kinner v. 
Whipple, 113 N.Y.S. 337, 128 App.Div. 
739; Deutschmann y. Third Ave. R. 
Co., 84 N.Y.S. 893, 87 App.Div. 511; 
Knoll v. Third Ave. R. Co., 62 N.Y.S. 
16, 46 App.Div. 529; Asbestos Pulp 


Co. v. Gardner, 57 N.Y.S. 353, 39 App. 
Div. 654; Stever v. New York Cent., 
ete., R. Co., 39 N.Y.S. 944, 7 App.Div. 


hia 


398; Innes v. Manhattan R. Co., 38 
N.Y.S. 286, 3 App.Div. 541; Millard 
v. Holland Trust Con.s5 N.Y.S. 948, 
90 Hun 607 [aff 51 N.®. 1092, 157 N. 
Y. 681]; American Distributing Co. 
v. Ashley, 33 N.Y.S. 1049, 87 Hun 225; 
Beir v. Cooke, 37 Hun 38; Riggs v. 
American Home Missionary Soc., 35 
Hun 661; Amadon v. Ingersoll, 
Hun 132; Walker v. Brie R. Co., 63 
Barb. 260; Elwood v. Deifendorf, 5 
Barb. 398; Boyce v. Manhattan R. 
Co., 54 N.Y.Super. 286; Gilbert v. 
Third Ave. R. Co., 54 N.Y.Super. 2a 
Delaney v. Hilton, 50 N.Y.Super. > 
Homer v. Hverett, 47 N.Y.Super. 
Gould v. Moore, 40 N.Y.Super. 
Scott v. Lilienthal, 22 N.Y.Super. 
James v. Ford, 9 N.Y.S. 504, 16 Daly 
130; Hunt v. Hoboken Land, ete., Co., 
1 Hilt. 161; Gilroy v. Loftus, 48 N.Y. 
S. 532, 22 Misc. 107; Anonymous, 48 
N.Y.S. 277, 21 Mise. 666; Bichhold v. 
Tiffany, 48 N.Y.S. 70, 21 Misc. 631; 
Brown v. Third Ave. R. Co., 43 N.YS. 
1094, 19 Mise. 508; Wilson v. Steers, 
41 N.Y.S. 550, 18 Misc. 364; Kafka v. 
Levensohn; 41 N.Y.S. 368, 18 Mise. 
205; Goldenson v. Lawrence, 38 N.Y. 
Ss. 991, 16 Misc. 570; Mahoney v. Ma- 
honey, 385 N.Y.S. 1091, 14 Mise. 577; 
Burborn v. McDonough, 35 N.Y.S. 132, 
14 Mise. 4; Adams v. Burr, 34 N.Y.S. 
156, 13 Mise. 247; Bacon v. Proctor, 
33 N.Y.S. 995,-13 Mise. 1; MecKeansv. 
Adams, 32 N.Y.S. 281, 11 Misc. 389; 
Strong v. Prentice Brown Stone Co., 
31 N.Y.S. 144, 10 Misc. 380; Johnson 
v. Parker, 28 N.Y.S. 146, 7 Misc. 685; 
Bicknell v. Speir, 27 N.Y.S. 386, 7 
Mise..112; Carroll v. O’Shea, 21 N.Y. 
S. 956, 2 Mise. 437; Wilson v. Boas- 


berg, 21 N.Y.S. 915, 1 Mise. 436; Van 
Doren v. Jelliffe, 20 N.Y.S. 636, 1 
Mise. 354; Wallace v. Vacuum Oil 
Co., 12 N.Y.S. 428; De Camp v. Mc- 
Intyre, 8 N.Y.St. 470; Hrickson _ v. 
Smith, 38 How.Pr. 454; Jackson vy. 
Christman, 4 Wend. 277. 


N.C.—Tilley v. Bivens, 14.S.E, 920, 
PEO NEG. 03435 

N.D.—Raich v. Lindebek, 161 N.W. 
1026, 36 N.D. 133; Huston v. Johnson, 
151 N.W. 774, 29 N.D. 546. 

Okl.—McNally v. Harley, 172 P. 46, 
68 Ok]. 115. 

Or.—Hamilton v. Kelsey, 268 P. 
750, 126 Or. 26; Wallace v. American 
Toll Bridge. Co.,.264 PB. 351,° 124 Or. 
179; Wallace v. Armstrong, 113 P. 
50, 58 Or. 48; Oregon R, & Nav. Co. 
v. Eastlack, 102 P. 1011, 54 Or. 196, 
20 Ann.Cas. 692; Hildebrand vy. Unit- 
ed, Artisans, 91 P. 542, 50 Or. 159. 

Pa.—Murray v. Frick, 121 A. 47, 
277 Pa. 190, 29 A.L.R. 74; Campbell 
v. Wells Bros. Co., 100 A. 1050, 256 
Pa. 446; Jessup v. Loucks, 55 Pa, 
350; Cullum v. Wagstaff, 48 Pa. 300; 
Milliken vy. Barr, 7 Pa. 23; Common- 
wealth v. Di Natale, 93 Pa.Super. 508. 

Porto Rico.—Rodriauez v. Porto 
Rico R., ete., Co., 19 Porto Rico 613; 
Morales v. Blanco, 15 Porto Rico 222; 
Falero v. Falero, 15 Porto Rico 111; 
Acevedo v. Sola, 10 Porto Rico 77. 

S.C.—Mitchum v. Seaboard Air 
Line Ry.) Co.7 106 Sih. 769, ) 1Lb..Sies 
500; Piero v. Southern Express Co., 
88 S.E. 269, 103 S.C. 467;,. Mills) wi 
Southern Ry. Co., Carolina Division, 
73 S.H: 772, 90 S.C. 366; McKain wv. 
Camden Water, Light & Ice Co., 71 
S.E. 949, 89 S.C. 878; Riser v. South- 
érniaR., .Cow 46S. Be 54%, 67 SGee4 19 
Bodie v. Charleston, ete., RCo 44 
S.E. 943, 66 S.C. 302; Pearson v. Spar- 
tanburg County, 29 S.E. 193, 51 S.c. 
480; Jumper v. remmnercha! Bank, 
26 S.E. 725, 48 S.C. 43 

S.D.—Ellwein vy. Soe of Roscoe, 
174 N.W. 748, 42 S.D. 298; Klink v. 
Quinn, 156 N.W. T9OTIST S.D. 83; Gold- 
berg v. Sisseton Loan & Title Co., 123 
N.W. 266, 24 S.D. 49, 140 Am.S.R. 775. 

Tenn.—-Continental Nat. Bank vy. 
Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374; Rogers v. Holl- 
ingsworth, 32 S.W. 197, 95 Tenn. 357; 
Crane vy. State, 28 S.W. 317, 94 Tenn. 
86; Knoxville Iron Co. v. Dobson, 15 
Lea 409; Louisville, etc. -R.) | Comes 
Fleming, 14 Lea 128; Pickett v. Boyd, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plain.7° 


11 Lea 498; Ingram y. Smith, 1 Head 
411; Memphis St. R. Co. v. Bailey, 
6 Tenn.Civ.A. 105. 

Tex.—Cobb v. Norwood, 11 Tex. 


~556; Youngblood v. Youngblood, (Civ. 

App.) 46 S.W.(2d) 390; Kansas City 
M. & O. Ry. Co. of Texas v. James, 
(Civ.App.) 190 S.W. 1136; Irvin v. 
Johnson, 120 S.W. 1085, 56 Tex.Civ. 
App. 492; San Antonio v. Potter, 71 
S.W. 764,°31 Tex.Civ.App. 263; Hous- 
tony etc.;) Re sCos vVaisWilliams,. (Civ. 
App.) 31 S.W. 556. 

Utah.—Culmer v. Clift, 47 P. 85, 14 
Utah 286. 

Vt.—Davis v. Raymond, 152 A. 806, 
103 Vt. 195; Miles v. Vermont Fruit 
Co., 124 A. 559, 98 Vt. 1; Fife v. Cate, 
82 A. 741, 85 Vt. 418; Snencer v. Pot- 
ter’s! thistates-'S0q-A. S21. 085. Vite) 1: 
Townshend v. Townshend, 79 A. 388, 
84 Vt. 315; Sheldon v. Wright, 67 A. 
807, 80 Vt. 298: Norton v. Parsons, 

-382 A. 481, 67 Vt. 526; Kane v. Gar- 
field, 13 A. 800, 60 Vt. 79; Willard v. 
Pike, 9 A. 907, 59 Vt. 202. 

Va.—F. D. Cummer & Son Co. v. 
Ri MVE uason Col! Var S A. VTS 141 
Va. 271; Washington, A. & Mt. V. 
Ry. Co. v. Trimyer, 67 S.E. 531, 110 
Va. 856. 

Wash.—Cary-Davis Towing Co. v. 
Spradley, 196 P. 655, 115 Wash. 93; 
Great Western Motors v. Hibbard, 
192°P. 958, 112 Wash. 541; Liebenthal 
Veoebimce so, Pe 1078) 8 ‘Wash. -206- 

Wis.—Rosenberg vy. Sheahan, 
N.W. 645, 148 Wis. 92; 
Svrague, 30 Wis. 303; Bonner v. 
Home Ins. Co., 13 Wis. 677. 

Wvyo.—Reynolds v. Morton, 136 P. 
795, 22 Wyo. 174; Farrell v. Alsop, 2 
Wyo. 135. 

[a] Beasons for rule.—(1) The 
rule that objections should state the 
grounds thereof and present to the 
trial court the pirreeise points relied 
on by the objecting party rests on 
two grounds: First, to show the 
trial judge the exact point on which 
the ruling is asked; second, that 
counsel for the opposing party may 
have an opportunity to obviate the 
objection if well taken. Sharp v. 
Pawhuska Ice Co., 217 P. 214, 90 Okl. 
211; McDonald v. Strawn, 190 P. 558, 
78 Okl. 271. (2) “The reason for re- 
quiring specific objection is to enable 
the opposing party to obviate, if pos- 
sible, the objection made, and to en- 
able the trial court under the pres- 
sure of the trial, to appreciate the 
real objection without searching the 
record or scanning the entire case to 
discover it.” Embden State Bank v. 
Schulze, 193 N.W. 481, 49 N.D. 777, 
789. (3) The purpose of requiring 
specific objection to testimony in the 
trial court is to enable the opposite 
party to obviate objection, if possi- 
ble. Rhodes vy. Meloy, (Tex.Civ.App.) 
289 S.W. 159. (4) The object of the 
rule, requiring objections to evidence 
to be made specific and to point out 
the precise defect existing therein, is 
to prevent surprise, and to enable the 
party offering it to obviate such ob- 
jections as are merely formal and as 
can be cured by reforming the ques- 
tion, or which by further proof can 
be removed, and thus render the ques- 
tion competent. Holcombe v. Mun- 
son, 9 N.E. 4438, 1038 N.Y. 682 mem; 
Fillo v. Jones, 2 Abb.Dec. (N.Y.) 121, 
4 Keyes 328. (5) The reason for the 
requirement as to a statement of the 
grounds of objection is because the 
other party may then choose to yield 
to the soundness of them, and to 
withhold the testimony; or the court, 
having its attention drawn to the 
true point, may keep it out of the 
case. Daly v. Byrne, 77 N.Y. 188. 
(6) The object of an objection to evi- 
dence is to enable the court to rule 
intelligently thereon. Paine v. Crane, 
128 N.W. 574, 112 Minn. 439; Magill 
y. Boatmen’s Bank, (Mo.) 250 S.W. 
41; Henderson vy. Dreyfus, 191 P. 
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Otherwise stated, a general objection to 
evidence is properly overruled where any ground of 


442, 26 N.M. 541. 

{b] Rule of court.—Dist. Ct. Rules, 
rule 57 (142 S. W. xxi), providing 
that exceptions to the admission of 
evidence shall not be sustained where 
no reason is assigned for objecting 
thereto, if the evidence is competent, 
does not permit dragnet objections 
which do not specify the objections 
to the evidence offered. Tompkins v. 
Pendleton, (Tex.Civ.App.) 160 S.W. 


290. 

[ce] Specific objection in motion 
for new trial does not aid a general 
objection. Clark v. People’s Collater- 
al Loan Co., 46 Mo.App. 248. “ 

[d] Where specific ground of ob- 
jection to witness has been removed, 
a general objection overruled permits 
the party objecting to avail himself of 
all grounds of exception. Irwin v. 
Shumaker, 4 Pa. 199. 

[e] If evidence is apparently of 
kiné. admissible in proof of fact, the 
general objection goes to its com- 
petency in kind and not to its own 
particular competency. Rindskoff v. 
Malone, 9 Iowa 540, 74 Am.D. 367. 

Cross references: 

General objection to evidence admis- 
sible: 

For particular purpose see infra § 

In part see infra § 214. 
Illustrations of general objections gee 

infra § 206. 

Scope and questions raised by: 

General objection see infra §§ 208, 


210-212. 

Specific objection see infra §§ 209, 
210, (212,218. 

70. Adams v. Southern Ry. Co., 51 


So. 987, 166 Ala. 449. 

71. U.S.—Stebbins v. Duncan, 2 S. 
Ct si3y 108 U:S) 32.20. wd. 6416 
Burton vy. Driggs, 20 Wall. 125, 22 
L. Ed. 299; Ottumwa Box Car Loader 
Co, -v. Christy, Box Car’. Loader -Co., 
DED LE. 42362,.90 34 C.CLAL 5 04sy Stouty ve 
Rigney, 107 F. 545, 46 C.C.A. 459; 
New York Electric Equipment Co. v. 
Blair 579 Ue 1896.0 25 C1 C uA iMG Woks 
Louis Southwestern R. Co. v. Henson, 
58) bs, 1 C.C. Aw 349. 

Ala.—Burgin v. Stewart, 114 So. 
182, 216 Ala. 663; Southern Ry. Co. v. 
Dickson, 100 So. 665, 211 Ala. 481; 
Gayle v. Cahawhba, etc., R. Co., 8 Ala. 
586. 
Cal.—Eversdon v. Mayhew, 21 P. 
431, 24 P. 382,.85 Cal. 1; Dunning v. 
Rankin, 19 Cal. 640. 

Colo.—Higgins v. Armstrong, 10 P. 
232, 9 Colo. 38; Cowell v. Colorado 
Springs Co., 3 Colo. 82 [aff 100 U.S. 
55, 25 L.Ed. 547]; McCraw v. Welch, 
2 Colo. 284; Cody v. Butterfield, 1 
Colo. 377. 

Conn.—Bennett v. Gibson, 12 A. 99, 
55 Conn. 450. 
heey merc v. Fay, 4 App.D.C. 
38. 

Ga.—Blount v. Bowne, 9 S.E. 164, 82 
Ga. 346. 

Ill.—Chicago City R. Co. v. Matthie- 
son, 72 N.E. 448, 212 Ill. 292 [aff 118 
Tll.App. 246]; Richardson v. Roberts, 
62 NRE 840s ODay er Garon, 
Hddy; 757 IN. B. 61030, 186.7 Ll 943255 
Thomasson v. Wilson, 34 N.E. 432, 146 
Tll. 384 [aff 46 I11l.App. 398]; Benefield 
v. \Albert, 24. NB.) 634, 132 Tll 665; 
Chicago, etc., R. Co. v. People, 12 N. 
Wi S20%s lO ape Gi. Clevenger fv. 
Dunaway, 84 Ill. 367; Hyde v. Heath, 
Well, 38Le.Chicazo,.wetc., Ri Conv: 
Morgan, 69 Ill. 492; Swift v. Whit- 
ney, 20 Ill. 144; Sargeant v. Kellogg, 
10 Ill. 273; Buckley v. Robertson, 186 
Ill.App. 603; Chicago v. Didier, 131 
Tll.App. 406 [aff 81 N.B. 698, 227 Ill. 
571]; Donk Bros, Coal & Coke Co. v. 
Tetherington, 128 [ll.App. 256; Muel- 
ler v. Kuhn, 59 Ill.App. 353; Schroder 
vy. Walsh, 10 I1l.App. 36. 

Iowa.—lIowa Homestead Co. v. Dun- 
combe, 1 N.W. 725, 51 Iowa 525. 

Kan.—Walker v. Armstrong, 2 Kan. 
198. 


objection might have been obviated had it been spec- 
ified,*1 and the evidence objected to is not in its 


Minn.—King v. Nichols, ete., Co., 55 
N.W. 604, 53 Minn. 453; White v. Har- 
rigan, 43 N.W. 89, 41 Minn. 414; 
Gilbert v. Thompson, 14 Minn. 544. 

Mo.—State v. Lounsberry, 28 S.W. 
448, 125 Mo. 157; Western v. Flana- 
gan, 25 S.W. 531, 120 Mo. 61; 
County v. St. Louis, ete., R- Co., 
Mo. 77;. Waldo v. Russell, 5 Mo. 387; 
Drew v. Drum, 44 Mo.App. 25. , 

N.H.—Sanborn v. Wilder, 41 A. 172, 

Hayward vy. Bath, 38 N. 
H. 179 


N.M.—Henderson v. Dreyfus, 191 P. 
442, 62 N.M. 541. 

N.Y.—Wightman v. Campbell, 112 
N.H. 184, 217 N.Y. 479; Wallace v. 
Vacuum Oil Co., 27 N.E. 956, 128 N.Y. 
579 mem, 8 Silv.A. 478; Stouter v. 
Manhattan R. Co., 28 N.E. 805, 127 N. 
Y. 661 mem, 8 Silv.A. 472; Dings v. 
Guthrie, 23. N-B.. 17152, 120 IN-Y? 620, 
mem; Weeks v. Silver Islet Consol. 
Mini, ete; Co:, 23, NB. 1152, 120 NiY: 
620 mem; Metropolitan Concert Co. 
v. Sperry, 23 N.E. 1152, 120 N.Y. 620 
mem; Noxon v. Glen, 23 N.E. 1152, 
120 N.Y. 619 mem; Howe v. Lyall, 
23 N.B. 1152, 120 N.Y. 619 mem; Han- 
gen v. Hachemeister, 21 N.H. 1046, 
114 N.Y. 566, 11 Am.S.R. 691, 5 L.R.A. 
137; Wilson v. Kings County El. R. 
Co., 21 N.E. 1015, 114 N.Y. 487; Tur- 
ner v. Newburgh, 16 N.E. 344, 109 N. 
Y. 301; Colleran v. Kennedy, 94 N.Y. 
634 mem; Bergmann y. Jones, 94 N. 
Yo bi: “wards vo Aci patrick. 85. Nowe 
413, 39 Am.R. 674; Daly v. Byrne, 
77 N.Y. 182, 1 Abb.N.Cas. 150 [aff 43 
N.Y.Super. 261]; Tooley v. Bacon, 70 
N.Y. 34; Smith v. Cowles, 81 N.Y.S. 
524, 81 App.Div. 332; McIntee v. 
Middletown, 81 N.Y.S. 124, 80 App.Div. 
434; West v. New York Cent. R. Co., 
67 N.Y.S. 104, 55 App.Div. 464; Fried- 
man v. Breslin, 65 N.Y.S. 5, 51 App. 
Div. 268 [aff 61 N.E. 1129, 169 N.Y. 
574]; McGrath v. Alger, 60 N.Y.S. 122, 
43 App.Div. 496; Ackley v. Welch, 32 
INDY Ss et Diils, pOOL UTI, glo ea Cann ane 
Myers, 11 N.Y.S. 6€63,° 58" Hun “165; 
Tozer v. New York Cent., etc., R. Co., 
38 Hun 100 [rev on other grounds 11 
N.E. 369, 1 Silv.A. 376]; Amadon y. 
Ingersoll, 34 Hun 132; Burns v. 
Schenectady, 24 Hun 10; McDonald v. 
North, 47 Barb. 530; Pechiyer v. 
Pheenix Ins. Co., 6 Lans. 411; Daly v. 
Byrne, 43 N.Y.Super. 261 [aff 77 N.Y. 
182]; Gould v. Moore, 40 N.Y.Super. 
388; Cohen v. O’Beyer, 211 N.Y.S. 195, 
125 Misc. 390; Coles v. Interurban St. 
R. Co., 97 N.Y.S. 289, 49 Misc. 248; Mc- 
Kiernan v. Ballin, 56 N.Y.S. 949, 26 
Mise. 826; Brown v. Third Ave. R. Co., 
43 N.Y.S. 1094, 19 Mise. 504, 1 Am. 
Negl.R. 634; Adams v. Burr, 34 N.Y.S. 
156, 18 Mise. 249; Gundlin v. Ham- 
burg-American Packet Co., 29 N.Y.S. 
572, 8 Misc. 292, 31 Abb.N.Cas. 439; 
Bicknell v. Speir, 27 N.Y.S. 3886, 7 
Mise. 112; Malcolm v. Lyon, 19 N.Y. 
S. 210; Bell v. Bumstead, 14 N.Y.S., 
697; Martin v. Faragher, 14 N.Y.S, 
Be Kitchell v. Beck, 2 N.Y.CityCt. 

N.D.—Huston v. Johnson, 151 N.W. 
W714, 29 N.D.. 5463) Kolka ve Jones, . 71 
N.W. 558, 6 N.D. 461, 66 Am.S.R. 615. 

Okl.—4Enid, ete., R. Co. v. Wiley, 78 
P7965 14 °OK). 310: 

S.D.—Pitts Agricultural Works v. 
Young, 62 N.W. 432, 6 S.D: 557. 

Tex.—McCarty v. Johnson, 49 S.W. 
1098, 20 Tex.Civ.App. 184. 

Wis.—Shafer v. Hau Claire, 81 N.w. 
409, 105 Wis. 239; Nicolai v. Davis, 64 
N.W. 1001, 91 Wis. 370. 

{a] Limiting ‘effect of evidence.— 
(1) Such objection does not necessi- 
tate that the court limit the effect of 
the evidence so admitted (McDermott 
v. Jackson, 72 N.W. 375, 97 Wis. 64), 
(2) unless requested so to do (Lim- 
erick Nat. Bank v. Adams, 40 A. 166, 
ROWVIL 132) ¢ 

Objections which could not have 
been obviated see infra § 205, 


184: [64 C.J.] 


essential nature incompetent." 


point of the objection.*® 


72. .Smith .v..Wolf, 49 So. 395, 160 
Ala. 644; Wightman v. Campbell, 112 
New: W8450 217 SN.Y. -479'; Stoulter™ v. 
Manhattan R. Co., 27 N.E. 805,. 127 
N.Y. 664, 3 Silv.A. 475; Wilson v. 
Kings County St..R. Co., 21 N.E. 1015, 
114 N.Y. 487; Turner v. Newburgh, 16 
N.E. 344, 109 N.Y. 301, 4 Am.S.R. 453, 
28 N.Y.Wkly.Dig. 479; Bergman v. 
Jones; 94 N.Y. 51; i) Daly v. Byrne, 77 
N.Y. 182, 1 Abb.N.Cas. 150 [aff 43 N.Y. 
Super. 261]; Tooley v. Bacon, 70 N. 
Y: 34; McGrath v. Alger, 60 N.Y.S. 
122, 438 App.Div. 496; Ackley v. Welch, 
32. N.Y.S. 577, 85 Hun 178; Vulcan v. 
Myers, I N-Y.S.. 663, 58 Hun 9165; 
Tozer v. New York Cent., etc., R. Co., 
38 Hun (N.Y.) 100 [rev on other 
grounds 11 N.H. 369, 1 Silv.A. 376]; 
Amadon v. Ingersoll, 34 Hun (N.Y.) 
132; Burns v. Schenectady, 24 Hun 
(N.Y.) 10; Cohen v. O’Beyer, 211 N.Y. 
S. 195, 125 Misc. 390; Brown v. Third 
Ave) RCo, 438 N.Y.S., 1094519" Mise, 

a Mealecolm =v. Ty.on U9 UNOS: 

Bell v. Bumstead, 14 N.Y.S. 697; 
Martin v. Faragher, 14. N.Y.St. 172; 
Kitchell v. Beck, 2-N.Y.CityCt. 213. 

Evidence clearly incompetent or ir- 
relevant see infra § 205. 

73. Semkin v. Hollander, 81 A. 980, 
82 N.J.Law 485. 

74. Cochran v. O’Keefe, 34 Cal. 554; 
Aledo v. Honeyman, 70 N.E. 338, 208 
Ill. 415 [aff 108 I1l.App. 536]; People’s 
Casualty Claim Adjustment Co. v. 
Darrow, 49 N.E. 1005, 172 Ill. 62 [aff 
TOW AppS 225 - Chieago, etc R. Co: 
v. Champion, 36 N.H. 221, 37 N.H. 
21 9- IndsAppe 5105-53 - Am.sSeR2 35705 
Nicoll v. Clark, 34 N.Y.S. 159, 13 Misc. 
128. 

[a] Objection to question asked 
witness should, as a general rule, be 
made so specific as to indicate the 
particular reason why the question 
should not be answered. Fielden v. 
Lahens, 2 Abb.Dec. 111, 3 Transcr. 218, 
Abb.Pr.N.S. 341 [mod 22 N.Y.Super. 

BGs 
[b] Objection sufficiently specific. 
—An objection to a question as to 
whether a certain party was a foreign 
corporation that it is not the proper 
way to prove whether it is a corpora- 
tion is sufficiently specific. Nicoll v. 
Clark, 34 N’Y.S. 159, 13 Mise: 128. 

75. McKinnon vy. Johnson, 48 So. 
910, 57 Fla. 120; Donk Brothers Coal, 
ete., Co. v. Tetherington, 128 Ill.App. 
256; Kinlen v. Metropolitan St. R. Co., 
115 S.W. 5238, 216 Mo. 145; O’Neill v. 
Kansas City, 77 S.W. 64, 178 Mo. 91; 
Kansas City, M. & O. Ry. Co. of Texas 


v. James, (Tex.Civ.App.) 190 S.W. 
ISG; 

76. Hancock v. Flynn, 8 N.Y.S. 133, 
5 Silv.Sup. 122. 

77. Collin v. Farmers’ Alliance 
Mite eens. COlsn its) OOS ns COLO: 
App. 170. * 

78. See supra § 203. 

79. See cases passim supra § 203. 

80. U.S.—U.S. v. Blackburn, 53 F. 
(2d) 19; Western Coal, ete, Co. v. 


Berberich, 94 F. 
Thomas v. Lawson, 
L.Ed. 82. 
Ala.—Security Finance Co. v. Kel- 
ly’s Tire Shop, 114 So. 298, 216 Ala. 
642; Williams v. Oates, 102 So. 712, 
212 Ala. 396; Gillespie v. Bartlett & 
Byers, 100 So. 858, 211 Ala. 560; 
Slaughter v. Green, 87 So. 358, 205 
Ala. 250; Barfield v. Smith Highland 
Infirmary, 68 So. 30, 191 Ala. 553, 
Ann.Cas.1916C 1097; Mills v. Hudmon 
& Co., 57 So. 739, 175 Ala. 448; Mobile, 


329, 36 C.C.A. 364; 
MLO W<. sols) 16 


The same rule ap- 
ples to an objection to the rejection of evidence.*? 
The objection must be specific enough to show the 
trial court its harmful bearing from the standpoint 
of the objector,7* and to show “the opposite party the 
But, where an objection 
is once specifically made, it is sufficient for the 
party thereafter to state that he objects on the same 
grounds as before.7® An objection to the withdrawal 
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Siac Con COL Vie OGG eons Ong Coins 
169 Ala. 507; Republic Iron & Steel 
Co. v. White, 50 So. 141, 163 Ala. 187; 
Tuskaloosa Cotton-Seed Oil Co. v. 
Perry, 4 So. 635, 85 Ala. 158; Sawyer 
v. Patterson, 11 Ala, 523 (where ob- 
jecting party is requested to make 
eee objection and declines to do 
so). 

Ark.—Linn-McCabe Co. v. Williams, 
172 S.W. 895, 116 Ark. 307. 

Cal.—In re De Laveaga’s Estate, 
133 P. 307, 165 Cal. 607; McDonald v. 
Bear River, ete., Water, etc., Co., 13 
Cal. 220; Fraher v. Eisenmann, 270 P. 
704, 94 Cal.App. 48; Klegman v. Moy- 
er, e266 wes clO009. AO 1 Oa AD prisons 
ene v. Pratt, 184 P. 956, 43 Cal.App. 

Ga.—Freeman v. Young, 95 S.E. 236, 
147 Ga. 699; Bland v. Wallace, 136 S. 
BE. 469, 36 Ga.App. 276. 

Ill.— Wyman v. City of Chicago, 98 
N.E. 266; 254 Til, 2023). Buntain v. 
Bailey; 22.) Tile 409°" Pattersont we 
Aitken, 244 Ill.App. 264; Sorensen v. 
Chicago Rys., Cox 217 Di App. 174; 
Lunger v. Sechrest, 186 Il].App. 521; 
Aetitis v. Spring Valley Coal Co., 150 
Tll.App. 497. 

Ind.—Pennsylvania Mortg. Trust 
Co. v. Moore, 50 N.E. 72, 150 Ind. 465; 
Fitzpatrick v. Papa, 89 Ind. 17; Bald- 
oe v. Runyon, 35 N.E. 569, 8 Ind.App. 
oO . 

fowa.—Waltham Piano Co. v. Lind- 
holm Furniture Co., 150 N.W. 1040, 
168 Iowa 728; Rindskoff v. Malone, 9 
Iowa, 540, 74 Am.D. 367. 

Mich.—Rodgers v. Wells, 6 NW 
860, 44 Mich. 411. 
atin. .—Califf v. Hillhouse, 3 Minn. 

Miss.—New Orleans, ete, R. Co. v. 
Moye, 39 Miss. 374. 

Mo.—Unrein y. Oklahoma Hide Co., 
244 S.W. 924, 295 Mo. 353; Hafner 
Mfg. Co. v. City of St. Louis, 172 S.W. 
28, 262 Mo. 621; Hoselton v. Hoselton, 
65 S.W. 1005, 166 Mo. 182; Three 
States Lumber Co. v. Rogers, 46 S.W. 
1079, 145 Mo. 445; Morgan v. Joy, 26 
S.W. 670, 121 Mo. 677; Kuntz v. Tem- 
pel, 48 Mo. 71; McCartney v. Shepard, 
21 Mo: 5738, 64 Am.D.~ 250" "State v. 
Gates, 20 Mo. 400; Smith v. Wilson, 
(App.) 296 S.W. 1036; Shoemaker v. 
Adair County Coal Co., (App.) 255 S. 
W. 350; Magegard v. Pacific Fire Ins. 
Co. of City of New York, (App.) 187 
S.W. 569; Eisiminger v. Stanton, 107 


S.W. 460, 129 Mo.App. 403; Sehmuck- 

er v. Spelbrink, 25 Mo.App. 356; Adler 

v. Lange, 21 Mo.App. 516. 
Neb.—State v. Kistler, 227 N.W. 


319, 119 Neb. 89; Christensen v. Tate, 
128 N.W. 622, 87 Neb. 848; Maul v. 
Drexel, 76 N.W. 163, 55 Neb. 446. 

N.Y.—Smith v. Wetmore, 60 N.E. 
419, 167 N.Y. 234; Barmers’ Gi. & 'T. 
Co. v. Housatonic R. Co., 46 N.E. 504, 
152 N.Y. 251; Wilson v. Kings Coun- 
tye Tl Ra Conn cis stNetiy LOMO.) delaaeNe ¥e 
498; Archer v. New York, etc., R. Co., 
TS) NicE ae SS 0 Ga Nesy ISO yu ente aN Gov 
Wkly.Dig. 181; Wall v. Ellis, 54 N.Y. 
684 mem; Konitzky v. Meyer, 49 N.Y. 
571; Brookfield v. Remsen, 1 Abb.Dec. 
210). i424 Transcr Ay C2er Smithy vy. 
Cowles, 81 N.Y.S. 524, 81 App.Div. 
332; Ackley v. Welch, 32 N.Y.S. 577, 
85 Hun 178; Ross v. Campbell, 19 
Hun 615; Smith v. McElwee, 69 N.Y.S. 
751, 34 Mise. 822; Sampson v. Mayer, 
90 N.Y.S. 380. 

N.D.—Dallas v. Luster, 147 N.W. 
95, 27 N.D. 450. 

Okl.—Diamond v. Perry, 148 P. 88, 
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of evidence must assign a reason.77 

[§ 204] (b) Nature of Evidence Objected to. 
The rule that objections to evidence must ordinarily 
be specific?’ applies to evidence of any nature, 
whether oral’® or documentary,®° and it has been 
held that a general objection raises no question 
where the objection 1s not apparent on the face of 
the document.§! 
and opinion evidence,®? and to the form or sub- 


The rule also applies to expert 


46 Okl. 16; Enid & Anadarko Ry. Co. 

iley, 78 P. 96, 14 Okl. 310. 

Or.—Miller Lumber Co. v. 
185 PB. 462, 1107, 94 Or. 507. 

8.C.—Caldwell v. Duncan, 69 S.B. 
OOO 7 SEGY Beil 

8.D.—Stokes v. Christenson, 213 N. 
W1:5950,:515 SD. 365); reve 209 -NeWVe 
338, 50 S.D. 230]; Newton v. McGee, 
140 N.W. 252, 31 S.D. 216; Scanlon 
v. Rock, 125 N.W. 638, 25 S.D. 152. 

Vt.—Neill v. Ward, 153 A. 219, 103 
Vt. 117; Maidment v. Frazier, 98 A. 
987, 90 Vt. 520; City of Montpelier v. 
Central Vermont Ry. Co., 93 A. 1047, . 
89 Vt. 36. 

Wash.—Murray v. City of Seattle, 
165 “WP. 895, 996 *Washs 646-5 Pacitie 
Drug Co. v. Hamilton, 128 P. 1069, 71 
Wash. 469. 

Wis.—State v. Pierce County, 37 N. 
We .233;- 810 Wis. 23273 7° vans tye 
Sprague, 30 Wis. 303. 

Wyo.—Reynolds v. 1360 .Ps 
195, 22 Wyo. 174. 

sufficiently 
tiGow es 


Davis, 


Morton, 


[a]. Objections held 
specific—Johnson v. Cordes, 
1040, 33 Cal.App. 619. 

Scope of objection and questions 
raised thereby see infra § 210. 

Sl.” Conway.ov.. Case,. 22 Til rage 
Heap v. Parish, 3 N.B. 549, 104 Ind. 
36. 


82. U.S.—Missouri Pac. R. 
Hall, 66 F. 868, 14 C.C.A. 153. 

Ala.—Hollingsworth v. Corbin, 101 
So. 843, 212 Ala. 104; Southern Ry. 
Co. v. Dickson, 100 So. 665, 211 Ala. 
481; Jones v. Woodward Iron Co., 
82 So. 26,.-208 Ala: 66; Denson Vv. 
Acker, 78 So. 76, 201 Ala. 300; John- 
ace v. Johnston, 57 So. 450, 174 Ala. 
220. 

Cal.—Howland v. ‘land Consol. 
SteRy. Cost 42) PP. 98 S10. Cals L3s 

Colo.—Ft. Collins vev. R. Co. v. 
France, 92 P. 958, 41 Colo. 512; “Wil- 
son v. Harnette, 75 P. 395, 32 Colo. 
172. 
eee i ae v. Turney, 15 Conn: 

i; 

Fla.—Jacksonville, T. & K. W. Ry. 
Co. v. Lockwood, 15 So. 327, 33 Fla. 
573. 

1ll—Central R. Co. v. Allmon, 35 


Core 


AGS 725, 147 Ill. 471 [aff 45 I1l.App. 
89]. 

Ind.—Lake Erie & W. Ry. Co. v. 
Parker, 94 Ind. 91. 

Iowa.—Crouch v. National Live 
Stock Remedy Co., 217 N.W. 557, 205 
Iowa 51; In re Ringe’s Estate, 198 
N.W. 28. 

Kan.—Chiecago, K. & N. Ry. Co. v. 


Behney, 28 P. 980, 48 Kan. 47. 
Mo.—Schlereth vy. Missouri Pac. R. 
Cos, 19 SlWis 1134, 20" “Saws 1105 ails 
Mo. 87; Young v. Kansas sity Pts: 
& M. R, Co., 52 Mo.App. 530. 
N.Y.—Carter v. New York Hl OR. 
Co., 31 N.EY 514, 134 N.Y. 168; Mor- 
timer v. Manhattan R. Co., 29 N.B. 5, 
129 N.Y. 81; Wallace v. Vacuum Oil 
Co., 27 N.E. 956, 128 N.Y. 579; Kerno- 
chan v. New York El. R. Co., 29 N.E. 
65, 128 N.Y. 559; Ward v. Kilpatrick, 
85 N.Y. 413, 39 Am.R. 674; Currier v. 
Henderson, 32 N.Y.S. 9538, 85 Hun 300; 
McCooey v. Forty-Second St. & G. St. 
Ferry R. Co., 29 N.Y.S. 368, 79) Hun 
255; Haviland v. Manhattan R. Co., . 
15 N.Y.S.898, 61 Hun 626 [aff 30 N.E. 
864, 181 N.Y. 630]; In re New York 
Dliy Ry Conal2geNoy 1Sut Sian oe. Eaamn 
610; Boyce v. Manhattan Ry. Co., 54 
N.Y.Super. 286; Mallory v. Perkins, 
22 N.Y.Super. 572; Anonymous, 48 N. 
YS. 20 Teel Mise 6a} Canilt iwAior 
rey, 121 N.Y.S. 598; Wallace v. Vacu- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


stance of hypothetical questions to expert witness- 
A general objection is properly overruled if 
the evidence is not improper on its face, but re- 
quires some fact to be brought to the notice of the 


Se 
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es. 8a 


eourt to show its inadmissibility.*4 


um Oil Co., 12 N.Y.S. 424; Erickson 
v. Smith, 38 How.Pr. 454. 
N.C.—Ramsey v. Standard Oil Co., 
120 S.E. 331, 186 N.C. 739. 
Or.—Filkins v. “Portland Lumber 
Wo. L425P) (578, Ox: 2497 


Scope of objection and questions 
raised thereby see infra § 212. 

83. U.S.—Wabash R. Co. vy. Lewis, 
48 F.(2d) 519. 

Cal.—Howland v. Oakland Consol. 


Re aCOne sont. 98o, lal OouOal, ois 
Reeeren v.. Ansbro, -CADp.) 7178) -P. 
D.C.—Washington, Alexandria & 
Mt. Vernon Ry. Co. v. Lukens, 32 App. 
Cn 4425 ' 
Idaho.—Hayhurst v. Boyd Hospital, 
254 P. 528, 43 Idaho, 661. 


R. Co. v. Wal- 
202 Ill. 129; Chats- 
worth v. Rowe, 46 NE. 763, 166.111. 
114; Griswold v. Chicago Rys. Co;, 
253 IllApp. 498 [aff 170 N.E. 845, 339 
Ill. 94]; Royls v. Chicago City Ry. 
Co., 182 Ill.App. 486; Peter v. Cohen, 
476, WL ADD. Dos sake St. ll, a. (COs 
ve Tare 137 Ill.App. 244 [aff 85 N.E. 
300, 235 Ill. 194]; Aledo v. Honey- 
man, 108 LAPD: 536 [aff 70 N.E. 338, 
208 Til. 415]. 

Iowa.—Reynolds & Heitsman v. 
Henry, 185 N.W. 67, 193 Iowa 164; 


I1l.—Chicago, ete., 
lace, 66 N.E. 1096, 


Be v. Ginger, 46 N.W. 657, 80 Iowa 

Mo.—Morton v. St. Louis-San Fran- 
cisco Ry. Co., 20 S.W.(2d) 34, 323 Mo. 
929; Scheipers v. Missouri Pac. R. 
Co., 298 S.W. 51; Edmondson vy. Ho- 
tel Statler Co., 267 S.W. 612, 306 Mo. 
216; Kinlen vy. Metropolitan St. Ry. 
Co; 115 S:W. 523;°216 Mo. 145; Hol- 
ten. vy." Cochran, 106 "Si. W. -1035, 208 
Mo. 314; Longan v. Weltmer, 79 S.W. 
655, 180 Mo. 322, 64 L.R.A. 969, 103 
Am.S.R. 573; Kirk v. Kansas City 
Terminal Ry. Co., (App.) 27 S/W.(2d) 
739; Gorman v. A. R. Jackson Show- 
case Works Co., (App.) 19 S.W.(2d) 
559s. Plater’ ve W.-C: Mullins ‘Const. 
Cols 17 SW. (2d) 658, “223 Mo.App. 
650; Pyle v. Kansas City Light & 
Power Co., (App.) 246 S.W. 979; Mor- 
an v. Kansas City Rys. Co., (App.) 


2382 S.W. 1111; Beall v. Kansas City 
Rys. Co., (App.) 228 S.W. 834; Peters 
v. Kansas City Rys. Co., 224 S.W. 25, 
204 Mo.App. 197; Barnett v. Kansas 
City, (App.) 214 S.W. 240 [quashed 
on other grounds 220 S.W. 498, 281 


Mo. 667]; Pennington v. Kansas City 
Rys. Co., 213 S-W. 137, 201 Mo.App. 
483; Shafer v. Kansas City Rys. Co., 


{(App.) 201 S.W. 611; Beurskens v. 
Dunham, (App.) 193 S.W. 855; Ride- 
nour v. Wilcox Mines Co., 147 S.W. 
852, 164 Mo.App. 576; Orr v. Bradley, 
103 S.W. 1149, 126 Mo.App. 146. 
Neb.—Chicago, R. I. & P. R. Co. v. 
Archer, 65 N.W. 10438, 46 Neb. 907. 
N.Y.—-McCteady vy. Staten Island 
Blectrie R. Co., 64 N.Y.S. 996, 51 App. 
Div. 338; McCooey v. Forty-Second 
Steié Geo Kerry RR. Cot, 299N YS. 


368, 79 Hun 255. 

N.D.—Seckerson v. Sinclair, 140 N. 
W. 239, 24 N.D. 625 (fourth ere: 
Burger v. Sinclair, 140 N.W. 246, 2 
D. 624; Hawkins v. Sinclair, 140 N. 
Ww. 246, 24 N.D. 623. 

Or.—Goldfoot .v. Lofgren, 296 P. 
848, 135 Or. 533; Rogers v. Portland 
Ry., Light & Power Co., 134 P. 9, 66 
Or. 244, 


Pa.—Thompson v. De Long, 71 Pa. 
Super. 282. 

Tenn. sa att a en bie Rei COnmevinioal= 
ley, 6 Tenn.Civ.A. 

Ree ner aeeere ere Assur. 
Corporation v. Young, (Civ.App.) 34 
S.W.(2d) 622; Provident Life & Ac- 
cident Ins. Co., (Civ.App.) 27 S.W. (2d) 
556; Pullman Co. v. McGowan, (Civ. 
App.) 210 S.W. 842. 

Va.—Flannagan v. Northwestern 
Mut. ene Ins. Co., 146 S.H. 353, 152 
Va. 38. 
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[§ 205] (c) Exceptions to Rule. 
jection to evidence®® is sufficient where the ground 
therefor is so manifest that the trial court could 
not fail to understand it,8* as when the evidence’ 
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A general ob- 


offered is clearly irrelevant or incompetent,*’ or 


Wis.—Davey v. 
813, 111 Wis. 628. 

Scope of objection and questions 
raised thereby see infra § 213. 

84. U.S.—Guarantee Co. of North 
America vy. Phenix Ins. Co., 124 F. 
4 Dea ORY Net ince 

Ala.—Phillips v. Kelly, 29 Ala. 628. 

Conn.—Leonard vy. Charter Oak L. 
ins, Gee (os) fe. O14, -6o. Conn. S2o. 

Kan.—Van Fleet v. Stout, 24 P. 960, 
44 Kan. 523. 


Janesville, 87 N.W. 


Ky.—Murphy’s Ex’r v. Murphy, 65 
Sawa, 165." Zone yt. 468. 
gga Bogan v. Finlay, 19 La.Ann. 

Mo.—Adair v. Mette, 57 S.W. 551, 
156 Mo. 496. 

85. What are general objections 


see infra § 206. 

86. U.S.—Deering Harvester Co. v. 
Kellys sh03y Wat? 616 Ase Ciel 25. 

Cal.—Swan v. Thompson, 56 P. 878, 
124 Cal. 193. 

Iowa.—Quaker Oats Co. v. Kidman, 
179 N.W. 128, 189 Iowa. 906; Inter- 
national Harvester Co. of America v. 
Chicazo.s Vn & Stes Ryn Cosette IN. 
W. 471, 186 Iowa 86. 

Kan.—Cooper vy. Bower, 96 P. 794, 
tage 164 [den reh 96 P. 59, 78 Kan. 
156]: 

Mich.—Hynes v. Hickey, 66 N.W. 
1090, 109 Mich. 188; Rivard v. Rivard, 
pe ay 681, 109 Mich. 98, 63 Am.S.R. 

Mo.—Guinotte v. Egelhoff, 64 Mo. 
App. 366. 

N.Y.—Tozer v. New York Cent., 
etes Ri Co., 11 N.S. 346,105 Neve 659; 
1 Silv.A. 450; Porter v. Parks, 2 Hun 
654, 5 Thomps.&C. 683, 684. 

N.D.—Huston v. Johnson, 151 N.W. 
774, 29 N.D. 546, 560 [quot Cyc]. 

Or.—Prouty Lumber & Box Co. v. 
Cpeat HOM de. 9 Oo LOL KOns 


ex.—Cheatham v. Riddle, 8 Tex. 
RE. 25S LO ULS Wms Oc Min Ev | eOumeys 
Fielder, (Civ.App.) 163 S.W. 606; 


Missouri, K. & T. Ry. Co. of Texas v. 
Johnson, (Civ.App.) 126 S.W. 672; 
Texas Brewing Co. v. Dickey, (Civ. 
App.) 43 S.W. 577. 

“In the present instance the ques- 
tion called for the statement of one 
of the parties made out of court con- 
cerning the very matter in contro- 
versy—such a statement as would 
ordinarily amount to a self-serving 
declaration. It required no specifica- 
tion to advise the court why the op- 
ponent regarded such evidence as in- 
competent—it was rather for the pro- 
ponent to suggest the special consid- 
erations that were thought to make it 
competent.” Cooper v. Bower, 96 P. 
794, 78 Kan. 164, 165. 

[a] Objection that testimony is 
incompetent and immaterial is suffi- 
cient where the grounds of objection 
are discernible. International Har- 
vester Co. of America v. Chicago, M. 
So St PS Ry. eCo.,, 1a ct NeWe Gl, LS 6 
Iowa 86. 

87. U.S.—Morgan vy. United States, 
169 FF. °242,-94 C.CiA. 518. 

Ala.—Williams v. Bolding, 124 So. 
892, 220 Ala. 328; Dixie Industrial 
Co. v. Bank of Wetumpka, 92 So. 786, 
207 Ala. 293; Birmingham & A. Ry. 
Co. v. Campbell, 82 So. 546, 203 Ala. 
296; Bufford v. Little, 48 So. 697, 159 
Ala, 300; Louisville, ete., R. Co. v. 
Stewart, 29 So. 562, 128 Ala. 313;, Cun- 
ningham v. Cochran, 52 Am.D. 230, 18 
Ala. 479; Ryerson Grain Co. v. Moy- 
ooh oe So. 13, 9 Ala.App. 254. 

k.—St. Louis, etc, R. Co. 
cones 31 S.W. 571, 60 Ark. 550. 

Cal.—McDonald v. Bear River, etc., 
Water, etc., Co., 13 Cal. 220. 

Colo.—City and County of Denver 
v. Perkins, 114 P. 484, 50 Colo. 159. 

Ga.—Richardson v. John Hancock 
Mut. Life Ins. Co., 145 S.H. 448, 167 
Ga, 340. 

I1l.—Cantwell v. Welch, 58 N.E. 414, 


Vv. 


187 Ill. 275; Hicks v. Deemer, 58 N.E. 
252,487 Ill. 164: 

Ind.—Plank v. Combs, 151 N.B. 342, 
84 Ind.App. 446; Huber Mfg. Co. v. 
Blessing, 99 N.E. 132, 51 Ind.App. 89 
Keely v. City of Indianapolis, 97 N.E. 
568, 49 Ind.App. 396. 

Iowa.—State v. Cordaro, 233 N.W. 
51, 211 Iowa 224; International Har- 
vester Co. of America v. Chicago, M. 
SS ste Pe Ry. Cosy s172 NSW) | 44d ls6 
Iowa 86. 


Miss.—Smith v. Stanley, 132 So. 
452, 159 Miss. 720. 
Mo.—State ex rel. Dick & Bros. 


Quincy Brewery Co. v. Ellison, 229 
S.W. 1059, 287 Mo. 139 [quashing 
record sub nom. Vaughn v. William F. 
Davis & Sons, (App.) 221 S.W. 782]. 


N.Y.—Wightman v. Campbell, 112 
N.E. 184, 217 N.Y. 479; Gearty v. New 
Vork, 76° Nb. 12, 183" N.Y..238; Groh 


v. Groh, 68 N.B. 992, 177 N.Y. 8 [re- 
arg den 69 N.E. 1127, 177 N.Y. 554]; 
Wallace v. Vacuum Oil Co., 27 N.E. 
956, 128 N.Y. 579 mem; Tozer v. New 
York Cent: -etesy R: Co., 11 N.E. 846, 
OSs NEY. 659, 1 Silv.A. 450; Quin- 
by v. Strauss, 90 N.Y. 664 mem; Daly 
Vo Byrne, (TONY. aoe: Tooley v. 
Bacon, 70 N.Y. 34; Holcombe v. Mun- 
son el! Silvis — 23379 42 (NS Yeouros 5 
McGuire v. Brooklyn Heights R. Co., 
51 N.Y.S. 1075, 30 App.Div. 230; Ack- 
ley v. Welch, 32 N.Y.S. 577, 85 Hun 
178s ‘nos’ vs Enos, tis N-YuS:) 4ton es. 
Hun 49; Amadon v. Ingersoll, 34 Hun 
132; Childs v. Delaney, 1 Thomps.&C. 
509; Cohen v. O’Beyer, 211 N.Y.S. 195, 
125 Misc. 390; Steinhardt v. Buel, 20 
N.Y.S. 706, 1 Misc. 297; Blum v. Man- 
hattan’ R. Co.,. 20) NoYoSt 723) = Misc, 
121; Piretti v. Firestone Tire, etc., 
Co., 120 N.Y.S. 782; Bell v. Bumstead, 
14 N.Y.S. 697. 


N.C.—Hodges As Hodges, 11 S.E. 
364, 106 N.C. 37 
N.D. SS aes State Bank Vv. 


Schulze, 193 N.W. 481, 49 N.D. 777, 
790 [cit Cyc]; Huston vy. Johnson, 151 
N.W. 774, 29 N.D. 546, 560 [quot Cye]. 

Okl.—McDonald v. Strawn, 190 P. 
Bose ais) OKI 2a 

Or.—Goldfoot v. Lofgren, 296 P. 
843,135 Or. 533. 

Tenn.—Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99. 

Tex.—J. I. Case Threshing Mach. 
Co. v. O’Keefe, (Civ.App.) 259 S.W. 
222; Farmers’ Mill & Hlevator Co. v. 
Hodges, (Civ.App.) 248 S.W. 72 [rev 
on other grounds (Commn.App.) 260 
S.W. 166]; McDannell v. Horrell, 1 
Tex.Unrep.Cas. 521. 

Vt.—Paska v. Saunders, 153 A. 451,- 
103 Vt. 204; Neill v. Ward, 153 A. 219, 
103 Vt. 117; Ellis J..-Gomez & Co. v. 
Hartwell, 122 A. 461, 97 Vt. 147. 

Wash.—Richardson y. Agnew, 89 P. 
404, 46 Wash. 117. 

[a] But it must be clearly so.— 
Louisville, ete, R. Co. v. Stewart, 29 
Sor 562, 128 “Ala, 8138"  Howlkesiavs 
Lewis, 65 So. 724, 10 Ala.App. 543 
(holding that question to a witness 
“What was said to him, if anything?” 
did not so plainly indicate that any 
evidence it might elicit would be in- 
admissible for any purpose as to 
charge the court with error in over- 
ruling a general objection thereto); 
Plattsburgh First Nat. Bank v. Hea- 
gon 3 Hun (N.Y.) 414, 6 Thomps.&C. 
7 


{b] Ilustrations.—(1) An excep- 
tion to all that part of the testimony 
of the defendants W and O as to any 
transaction with or statement by the 
testator G on the ground that such 
testimony is incompetent under the 
law was sufficiently specific and defi- 
nite, the statute making such evi- 
dence incompetent being so well un- 
derstood. Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99. (2) An objection 
for immateriality and irrelevancy was 
sufficiently specific, when interposed 


186 [64 C.J.] 


‘inadmissible for any purpose,®® or the objection is 
of such nature that it could not have been obvi- 
A general objection to a question is also 
sufficient where a specific objection,®® or repeated 
specifie objections,®! have been made to the same 


ated.*® 


to a question asked an expert wit- 
ness whether it would be safe and 
prudent to set inexperienced men to 
unloading a boiler from a truck with- 
out certain fastenings to the rear 
axle, or instructions in regard to do- 
ing the work, the evidence being in- 
admissible upon the face of the ques- 
tion itself, the matter to be passed 
upon not being one of peculiar skill 
and knowledge subject to expert tes- 
timony, but merely of the skill and 
knowledge acquired by ordinary peo- 
ple in many everyday employments. 
ieee v. ‘Melendy, 75 A. 881, 83 Vt. 
33 


te] Objection to evidence as irrel- 
evant is sufficient where the irrele- 
vancy appears from the evidence it- 
self. International Harvester Co. of 
America v. Chicago, M. & St. P. Ry. 
Co., 172 N.W. 471, 186 Iowa 86. 

[d] Rule applied to evidence clear- 
ly hearsay.—City and County of Den- 
ver v. Perkins, 114 P. 484, 50 Colo. 
159; Bella v. New York, etc., Ru Go.; 
6 N.Y.S. 552; Hodges v. Hodges, 11 
S.E. 364, 106 N.C. 374; Embden State 
Eauk v. Schulze, 193 N.W. 481, 49 N. 

. 777, 790 [eit Cyc]; Huston v. John- 

Boe 151 N.wW. 774, 29 N.D. 546. 

88. U.S. —Morgan v. United States, 
94 C.C.A. 518, 169 _ F. 242; Westing- 
house Blectric, "ECG, OO. Vis ‘Stanley In- 
strumeri Co., 68 C.C.A. 523, 133 F. 
6m Leert; den, 25.S.Cct. 791, 195. U.S. 
633, 49 L.Ed. 354]. 

Ala.—Bennett vy. Bennett, 140 So. 
378, 224 Ala. 335; Bufford v. Little, 
48 So. 697, 159 Ala. 300; Sanders v. 
Davis, 44 So. 979, 153 Ala. 375; lLar- 
kin v. Baty, 18 So. 666, 111 Ala. 303; 
Washington v. State, 17 So. 546, 106 


Ala. 58; Bates v. Morris, 13 So. 138, 
101 Ala. 282; Lecroy v. Wiggins, 31 
Ala. 13; Pool v. Devers, 30 Ala. 672; 


Cunningham v. Cochran, 52 Am.Dec. 
230, 18 Ala. 479; Davis v. State, 17 
Ala. 415; Ryerson Grain Co. v. Moy- 
er, 63 So. 13, 9 Ala.App. 254. 


Ariz.—Rush v. French, 25 P. 816, 


1 Ariz. 99. 

*“Cal.—Roche v. Llewellyn  tIron 
Works Co., 74 P. 147, 140 Cal. 563; 
Morehouse v. Morehouse, 73 P. 738, 


69 P. 625, 140 Cal. 88; Arnold v. Pro- 
ducers’ Fruit. Co., 61 P. 283, 128 Cal. 


637; Nightingale v. Scannell, 18 Cal. 
315; McDonald v. Bear River, etc., 
Water, etc., Co., 13 Cal. 220; Root v. 


Conlin, 223 P. 10238, 65 Cal.App. 241. 
Colo.—Ward v. Wilms, 27 P.-247, 16 

Colo. 86. 

r Fla.—Tampa Electric Co. Vv. 
Charles, 67 So. 572, 69 Fla. 27; Mc- 

Millan v. Reese, 55 So. 888, 61 Fla. 


360; Brown v. Bowie, 50 So. 637, 58 
Fla. 199; McKinnon vy. Johnson, 48 
So. 910, 57 Fla. 120; Seaboard Air 


Line Ry. v. Harby, 46 So. 590, 55 Fla. 


555. 
Ill.—Chicago, etc., R. Co. v. Rath- 


neau, 80 N.B. 119, 225 Ill. 278 [aff 
124 Ill.App. 427]; Coles County v. 
Messer, 63 N.E. 391, 195 Ill. 540 [rev 
92 Ill. App. 432]; ‘Sidwell v. Schu- 


macher, 99 Ill. 426; Curtis v. Marrs, 
29 Fil. 508; Clauser v. Stone, 81 Am.D. 
299, 29 Ill. 114; Boyd v. Foster, 202 
Tll.App. 251. 

Ind.—Huber Mfg. Co. of Marion, 
Ohio v. Blessing, 99 N.E. 132, 51 Ind. 
App. 89, 

fowa.—Crouch vy. National Live 
Stock Remedy Co., 217 N.W. 557, 205 
Iowa 51; International Harvester Co. 
of America v. Chicago, M. & St. P. Ry. 
Co., 172 N.W. 471, 186 Iowa 86; Stuts- 
man v. Des Moines City Ry. Co., 163 
N.W. 580, 180 Iowa 524; Rindskoff 
v. Malone, 74 Am.D. 367, 9 Iowa 540. 

Kan.—Topeka v. Sherwood, 18 P. 
933, 39 Kan. 690. 

Miss.—Wood v. American L. Ins,, 


Mo.App. 65; 
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etc., Co., 8 Miss. 609. 

Mo.—Elsea v. Smith, 202 S.W. 1071, 
273 Mo. 396; Connor vy. Black, 24 S.W. 
184, 119 Mo. 126; Alcorn v. Chicago, 
etc., R. Co., 18 S.W. 188, 108 Mo. 81; 
Alcorn v. Chicago, ete., R. Co., 16 S.W. 
229, 14 S.W. 5438; State v. Meyers, 12 
SW. 516,-°99) “Mo. 107". “Rogers: \v. 
Troost; ol. 7 Mow 1470. Houchin v. 
Hobbs, (App.) 34 S.W.(2d) 167; Buf- 
fum v. F. W. Woolworth Co., 273 S.W. 
176, 221 Mo.App. 345; Rooker v. Deer- 
ing Southwestern R. Co., 226 S.W. 69, 
206 Mo.App. 79; Russo v. Brooks, 
(App.) 214 S.W. 429; Rouden v. Heis- 
ler’s Hstate, (App.) 219 S.W. 691; Mc- 
Ginniss v. Kansas City Western Ry. 
Co., 192 S.W...115, 195 Mo.App. 390; 
Spaulding vy. Edina, 97 S.W. 545, 122 
Beard v. American Car 
Co., 63 Mo.App. 382. 

N.H.—Dow v. Merrill, 18 A. 317, 65 
N-H. 107. 

N.Y.—Silberstein v. Houston, etc., 
R., Co., 22 N.E. 95, dN. 2933. Tur- 
ner v. Newburgh, 16 N.E. 344, 109 N. 
Y. 301, 4 Am.S.R. 453; Tozer v. New 
York Cent., etc.,.R.. Co., 11 -N.E: 846, 
105 N.Y. 659, 1 Silv.A. 450; Hinman 
v. Hare, 10 N.E. 41, 104 N.Y. 641, 1 
Silv.A. 241; Quinby v. Strauss, 90 
N.Y. 664; Donohue v. Brooklyn, etc., 
R. Co., 65 N.Y.S. 634, 53 App.Div. 349; 
Hecles v. Radam, 27 N.Y.S. 486, 75 
Hun 535; Dooley v. Moan, 11 N.Y3S. 
239,57 Hun 535; O’Brien v. New York 
City RB. Coz, 105: INaY<S)) 238,955. Mise: 
228; Gilroy v. Loftus, 47 N.Y.S.-138, 
21. Mise. 317 [aff) 45. N-Y.S, 1141, 20 


Misc. 724, and aff 48 N.Y.S. 532, 22 
Mise. 105]; Martin v. Faragher, 47 
Hun. 631,14. N.Y-St. 1700 Boldt sv: 


Murray, 41 Hun 638, 2 N.Y.St. 232 [aff 
21 N.E. 1116, 113 N.Y. 670]. 

N.D.—Huston v. Johnson, 151 N.W. 
774, 29 N.D. 546; Flora v. Mathwig, 
121 JN. W:, 63,919: ND. 45> 

Okl.—MecDonald v. Strawn, 190 P. 
558, 78, Okl. 271. 

Pa.—Garsed v. Turner, 71 Pa. 56; 
Klein v. Franklin Ins. Co., 13 Pa. 247. 

Tenn.—Lowenstein v. McCadden, 22 
S.W. 426, 92 Tenn. 614. 

Tex.—Stiles v. Giddens, 21 Tex. 
783; Cheatham v. Riddle, 8 Tex. 162; 
Missouri, K. & T. Ry. Co. of Texas v. 
Johnson, (Civ.App.) 126 S.W. 672. 

Va.—Dunean v. Carson, 103 S.E. 
665, 105 S.B. 62, 127 Va. 306. 

Wyo.—Thex v. Shreve, 267 P. 92, 
388 Wyo. 285. 

[a] Objection that evidence is in- 
competent, immaterial, and irrelevant 
is sufficient where evidence offered is 
inadmissible for any purpose. State 
ex rel. ‘Dick & Bros. Quincy Brewery 
Co. v. Ellison, 229 S.W. 1059, 287 Mo. 
139 [quashing record sub nom. 
Vaughn v. William F. Davis & Sons, 
(App.)) 221 S.wi W821; State ‘ex rel, 
Leader v. Kansas City, (Mo.App.) 258 
S.W. 762; eee v. Lockwood, (Mo. 
App.) 207 S.W. 856; Huston vy. John- 
son, 151 N.W. 774, 29 N.D. 546. , 

[bT Where question calls for con- 
clusions and not facts a general objec- 
tion is sufficient. Rodgers v. Fletch- 
er, 18 Abb.Pr. (N.Y.) 299. 

89. Ala.—Bufford v. Little, 48 So. 
697, 159 Ala. 300. 

Ariz.—Rush v. French, 25 P. 816, 1 
Ariz. 125. 

Iowa.—International Harvester Co. 
of America v. Chicago, M. & St. P. 


Ry. Co., 172 N.W. 471, 186 Iowa 86. 
N.Y.—Wightman v. Campbell, 112 
N.E. 184, 217 N.Y. 479; Grout v. Cot- 


trell, 38 N.E. 717, 143 N.Y. 677 mem; 
Tozer v. New York Cent., ete., R. Co., 
11 N.E. 846, 105 N.Y. 659 mem, 1 Silv. 
A. 450, 26 N.Y.Wkly.Dig. 435; Hol- 
combe v. Munson, 9 N.E. 448, 103 N.Y. 
682; Quinby v. Strauss, 90 N.Y. 664 
mem; Tooley v. Bacon, 70 N.Y. 34; 


[§ 205 


line of questioning, or where there is no evidence 
in support of any cause of action alleged.?? 
Exclusion of evidence. 
exclude evidence on a general objection if its ex- 
clusion is justified on any ground;®* but it is oth- 


The court. may properly 


Larned v. Hudson, 57 N.Y. 151; Levin 
v. Russell, 42 N.Y. 251; Fillo v. Jones, 
2 Abb. Dec. 12a 4 Keyes 328; West v. 
New York Cent., éte., R. Co., 67 N.Y.S- 
104, 55 App.Div. 464; Donohue v. 
Brooklyn, etc., R. Co., 65 N.Y.S. 634, 
53 App.Div. 349; Asbestos Pulp Co. v. 
Gardner, 57 N.Y.S. 353, 39 App.Div. 
654; Ackley v. Welch, 32 N.Y.S. 577, 
85 Hun 178; Eccles v. Radam, 27 N. 
Y.S. 486, 75 Hun 535; Amadon v. In- 
gersoll, 34 Hun 132; Cohen vy. O’Bey- 
6r, 2h NGS. 195, 125° Misc. 300s 
Steinhardt v. Buel, 20 N.Y.S. 706, 1 
Mise. 297; Blum v. Manhattan R. 
Conn 200N-Y. S722, 2 Mise,’ iad Ber 
v. Bumstead, 14 N.Y.S. 697; Bella v. 
New York, ete., B., Conn N.Y.S. 552. 

N.D.—Embden State Bank v. 
Schulze, 193 N.W. 481, 49 N.D. 777; 
Raich v. Lindebek, 161 N.W. 1026, 36 
N-D! 91333). Huston we Johnson, or 
N.W. 774, 29 N.D. 546, 560 [quot Cyc]. 

Okl.—MecDonald v. Strawn, 190 P. 
558, 78 Okl., 271. 

S.D.—Ellwein v. Town of Roscoe, 
174 N.W. 748, 42 S.D. 298; Scanlon 
v. Rock, 125 N.W. 638, 25 S.D. 152. 

Wyo.—Thex v. Shreve, 267 P. 92, 38 
Wyo. 285. 

[a] Where question on its face 
calls for illegal evidence a general ob- 
jection is sufficient. Nevers Lumber 
Co. v. Fields, 44 So. 81, 151 Ala. 367. 

90. Floyd v. State, 2 So. 683, 82 
Ala. 16; Gadell v. Michigan Iron, 
Land & Lumber Co.,-198 N.W. 242, 226 
Mich. 482; Sneider v. Second Ave. R. 
Co., 30 N.E. 752, 133 N.Y. 583 mem; 
McGrath v. Alger, 60 N.Y.S. 122, 43 
App.Div. 496; Gray v. Brooklyn Un- 
ion Pub. Co., 55 N.Y.S. 35, 35 App.Div. 
286; Embden State Bank v. Schulze, 
193 N.W. 481, 49 N.D. 777. 

[a] Rule stated—Where an objec- 
tion to evidence, specifically stating 
the grounds of objection, has once 
been sustained, a general objection to 
the same or similar evidence, when 
sought to be introduced immediately 
afterward, must be understood to 
have been made on the same ground, 
and the ground of objection must be 
understood as applying to the ques- 
tion, and the repetition of the ground 
is therefore unnecessary. Carlson v. 
Winterson, 42 N.E. 347, 147 N.Y. 652. 

91. W.2S. Conrad? Co. ve ‘St. “Paul 
City Ry. Co., 153 N.W. 256,°130 Minn. 
128; Matter of Eysaman, 20 N.E. 613, 
113 N.Y. 62, 3 L.R.A. 599; Iverson v. 
McDonnell, 78 P. 202, 36 Wash. 73. 

92. Larned v. Hudson, 57 N.Y. 151. 

93. Ala.—Morgan Hill Paving Co. 
v. Pratt City Sav. Bank, 127 So. 502, 
220 Ala. 686; Morgan Hill Paving Co. 
v. Pratt City Sav. Bank, 127 So. 500, 
220 Ala. 683. 

Cal.—Spottiswood v. Weir, 22 P. 
289, 80 Cal. 448; Miller v. Van Tassel, 
24 Cal. 459; People v. Graham, 21 Cal. 
261; Bohn y. Gruver, 295 P. 891, 111 
Cal.App. 386. 

Ill.—Spohr v. Chicago, 69 N.E. 515, 
206 Ill. 441; North Chicago St. R. Co. 
Vv. ere haa 29 N.E. 899, 140 Ill. 486. 

nd.—Storms v. Lemon, 34 N.E. 644, 
ie ina. App. 435. 

Mo.—McDermott v. Judy, 
App. 647; 
App. 137. 

Neb.—Imhoff v. Richards, 67 N.W. 
483, 48 Neb. 590; Hurlbut v. Hall, 58 
N.W. 538, 39 Neb. 889. 

N.Y.—Mcllhargy v. Chambers, 23 
N.E. 561, 117 N.Y. 532; Tooley v, Ba- 

People Vis Brandreth, 
3 Abb.Pr.N.S. 224, 34 
How. Pr, 171, 1 Transcr.A. 10; Trenk- 
mann v. Schneider, 56 N.Y.S. 770, 26 
Misc. 702; Wilson v. Steers, 41 N.Y. 
S.7 550, 18 Misc. 3673 Sternberger Vv. 
Metropolitan 1 Go., 20 N.Y.S. 857, 
2 Misc. 115; Golden v. Metropolitan 


67 Mo. 
Crow v. Stevens, 44 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


pe 


a 205-206] 


erwise where no possible ground exists for exclud- 
ing the evidence®* or where counsel offering the ev- 
idence asks opposing counsel to make a specific ob- 


jection, and he declines to do so.°° 
[§ 206] (ad) What Constitutes 
tions. 


El. R. Co., 20 N.Y.S. 630, 1 Mise. 144; 
Reid v. Farrar, 6 N.Y.St. 203. 

N. C.—Gidney v. Moore, 86 N.C. 484. 

S.D.—International Harvester Co. 
of America v. McKeever, 109 N.W. 
642, 21 S.D. 91. 

Wash.—Richardson vy. Agnew, 89 P. 
404, 46 Wash. 117 

[a] If true objections could not 
have been obviated on being stated, 
the ruling of the court will be sus- 
tained in excluding evidence without 
regard to the grounds of objection 
stated by counsel. Miller v. Van Tas- 


sel, 24 Cal. 459. 
94 Clark v. Connor, 28 Iowa 311. 
95. Colburn v. Chicago, St. P., M. & 


O. Ry. Co., 85 N.W. 354, 109 Wis. 377. 

[a] Object of making objections is 
not solely to enable the objecting par- 
ty to insist on error in the apvellate 
court but also to enable counsel put- 
ting the questions to avoid error and 
more effectually to prove his case or 
defense. Colburn v. Chicago, St. P., 
ae Ry. Co., 85 N.W. 354, 109 Wis. 

96. See supra § 203. 

97. U.S.—Minchen v. Hart, 72 F. 
294, 18 C.C.A. 570. 

Ala.—Ladd v. State, 9 So. 401, 92 


Ala. 58. 

Ga.—Kirkland v. Ferris, 88 S.E. 
680, 145 Ga. 93; Sharpton v. Johnson, 
12 S.E. 646, 86 Ga. 443; Wilson v. Mc- 
Connell, 138 S:E. 244, 36 Ga.App. 767. 

Ind.—McKinsey v. McKee, 9 N.E. 
WGA 109.) Fn.) 209; Ringgenberg Vv. 
Hartman, 260 NOH. 91, 102) Inds 5375 
Indiana, 'etc., Re Colvs (Cook, 26° N.B) 
203, 102 Ind. 133; McClellan v. Bond, 
92 Ind. 424; Weik v. Pugh, 92 Ind. 
382; Noftsger v. Smith, 32 N.H. 1024, 
6 Ind.App. 54. 

Iowa.—Polk County v. Owen, 174 N. 
W. 99, 187 Iowa 220. 

Mich.—Abbott v. Chaffee, 47 N.W. 
216, 83 Mich, 256. 

Mo. —In re McMenamy’s Guardian- 
ship, 270 S.W. 662, 307 Mo. 98; Ston- 
er v. Royar, 98 S.W. 601. 200 Mo. 
444; Tygard v. Falor, 63 S.W. 672, 163 
Mo. 234; Clark v. Conway, 23 Mo. 
438; WiHiams v. East St. Louis 
& S. Ry Co., 232-S.W. 759,207 Mo. 
App. 233; State Nat. Bank of St. Lou- 
is v. Anderson, (App.) 198 S.W. 511; 
Hutchinson v. Morris, 110 S.W. 684, 
131 Mo.App. 258; Glenville v. St, 
Louis R. Co., 51 Mo. App. 629. 

Mont.—Helena v. Albertose, 20 P. 
817, 8 Mont. 499. 

N.H.—Bundy v. Hyde, 50 N.H. 116. 

N.Y.—Whitman v. Foley, 26 N.E. 
725, 125 N.Y. 651; Kernochan v. New 
Work ly R.Co.,013 N.Y.S. 624, 59° N. 
Y.Super. 561 [aff 8 N.Y.S. 648, and 
aff 29 N.E. 65, 128 N.Y. 559]; Kahn- 
weiler v. Smith, 6 N.Y.St. 241, 14 Daly 
142 [aff 19 N.E. 287, 111 N.Y. 688]. 

Okl.—Enid & Anadarko Ry. Co. v. 
Wiley, 78 P. 96, 14 Okl. 310. 

S.1D.—Moberg’ v. Scott, 175 N.W. 
559, 42 S.D. 372. 

Tex.—Perkins v. Buaas, (Civ.App.) 
32 S.W. 240. 

98. Owen v. Frink, 24 Cal. 171; 
Dreux v. Domec, 18 Cal. 83; Fraher 
v. Bisenmann, 270 P. 704, 94 Cal.Apn. 


48; Armour & Co. v. Ross, 75 S.C. 
201, 55 S.E. 315; Postal Tel.-Cable 
Co. v. Sunset Constr. Co., (Tex.Civ. 


App.) 109 S.W. 265 [rev on other 
grounds 114 S.W. 98, 102 Tex. 148]; 
Paska v. Saunders, 153 A. 451, 103 Vt. 
204. But see infra text and ‘note 35. 

99. Morgan v. United States, 169 
FP. 242,.94 C.C.A. 518; Maggard_ v. 
Stuyvesant Ins. Co., (Mo.App.) 187 
S.W. 571; Crandall v. Greeves. 168 S. 
Ww. 264, 181 Mo.App. 235; Brown v. 
Wakeman, 18 N.Y.S. 363 [aft LO OIN SYS 


General objections within the rule stated®® 
have been held to include the following: 
the evidence is incompetent,®’ irrelevant,®® or im- 


TRIAL 


material ;°® 


General Objec- | al;° 


digial HO 
That 


S. 846]; Ellis J. Gomez & Co. v. Hart- 
wien, 122 A461, 97, Vt 147. Sée 
Early-Foster Co. v. Mid-Tex Oil Mills, 
(Tex.Civ.Anp.) 208 S.W. 224 (objec- 
tion properly overruled unless it ap- 
pears that answer to question would 


be prejudicial to objector). But see 
infra text and note 33. 
I. Leet. v.- Wilson, .24 Cal. 398; 


Wilson v. McConnell, 138 S.E. 244, 
36 Ga.App. 767; Fowler v. Wallace, 31 
N.S "53, 10k Ind. 847. . Heymes? v. 
Champlin, 17 N.W. 226, 52 Mich. 25. 

2. Johnston vy. Johnston, 57 So. 
450, 174 Ala. 220; Steiner v. Tranum, 
[37 SOs OO OSA lad olbyie Ine Tramesve 
Little, 58 Am.D. 549, 14 Ga. 173. 

[a] Carbon copy of letter was not 
subject to general objection, ‘‘as be- 
ing illegal testimony.” Security Fi- 
nance Co. v. Kelly’s Tire Shop, 114 
re 298, 216 Ala. 642. 


Huntsville Knitting Mills v. 
Butner, 76 So. 54, 200 Ala. 288. 
4 Giens Falls Ins. Co. v. Bendy, 


(Tex.Civ.App.) 39 S.W.(2d) 628. 
5. Fulton Bag & Cotton Mills v. 
Leder Oil Co., 92 So. 613, 207 Ala. 


350. 
6 Clark v. Conway, 23 Mo. 438. 
7. %Ind.—Chapman y. Moore, 8 N.E. 


80, 107 Ind. 223. 
Mich.—Ranson v. Weston, 68 N.W. 
a 110 Mich. 240. 
N.Y.—Hickenbottom v. Delaware, 
CPC. Rv OO:,, (ao) AN, 2 Ole Ne ee 
91; Asbestos Pulp Co. v. Gardner, 


57 N.Y.S. 353, 39 App.Div. 654; Wal- 
lace v. Vacuum Oil Co., 12 N.Y.S. 427. 

N.D.—Dallas v. Luster, 147 N.W. 
95, 27 N.D. 450. 

Okl.—Sparks v. Territory, 83 P. 712, 
16° Okl. 127. 

S.D.—Olson v. Burlington, etc. R. 
Co., 81 N.W. 634, 12 S.D. 326. 

Tenn.—McKarsie v. Citizens’ Bldg., 
etc., Assoc., (Ch.App.) 53 S.W. 1007. 

8. Evansville, etce., R. Co. v. Fet- 
tig, 29 N.H. 407, 130 Ind. 61; Cincin- 
nati, ete., R. Co. v. Howard, 24 N.E. 
892, 124 Ind. 280, 19 Am.S.R. 96, 8 
TotRrAs 593s 

9. Ala.—Supreme Lodge Knights 
and Ladies of Honor v. Baker, 50 So. 
958, 163 Ala, 518. 

Fla.—McKinnon v. Johnson, 48 So. 
riety 57. Fla. 120. 

Ind.—Keesling v. Doyle, ,35 N.E. 
126, 8 Ind.App. 43. 

N.Y.—Smith  v. Wetmore, 60 N.E. 
419, 167 N.Y. 234; National Soc. U. S. 
D. v. American Surety Co., 107 N.Y.S 
820, 56 Mise. 627. 

S.D.—Barney v. Morrissey, 172 N. 
W. 501, 42,°S.D.. 15. 

Tenn.—Furnish v. Burge, (Ch.App.) 
54 S.W. 90. 

Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, (Civ.App.) 38 S. 
W.(2d) 399: COC. W. Hahl: Corrv., Cun- 
ningham, (Civ.App.) 246 S.W. 108; 
Padgitt Bros. Co. v. Dorsey, (Civ. 
App.) 206 S.W. 851; St. Louis, B. & 
M, Ry: (Co, v: Fielder, (Civ.App.) 163 
S.W. 606; Galveston, etc., R. Co. v. 
Powers, (Tex.Civ.App.) 101 S.W. 250 
[rev on other grounds 105 S.W. 491, 
101 Tex. 161]; Leftwich v. State, 
(Cr) 55 (SAweow1. 

Utah.—Campbell v. Los Angeles & 
Salus eo. 263 PP» 495,771, Utah his: 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204; Neill v. Ward, 153 A. 
QAO FAS: Veet dell 1. 
~ 10. Griswold v. Texas Co., 161 S. 
Ee 409, 163 S:C.°156. 

11. McCleskey v. Howell Cotton 
Co., 42 So. 67, 147 Ala. 573; Ryerson 
Grain Co: v. Moyer, 63 So. (138, 9 Ala. 
App. 254; Farley v. Servwell Sales 
Corporation, 146 S.E. 323, 39 Ga.App. 
93. 


inadmissible ;1 
prejudicial; ;# illegal and immaterial ;° 
incompetent ;°® incompetent and immaterial ; :7 incom- 
petent and improper;* 
incompetent, 
illegal, 
legal, irrelevant, and incompetent; or incompetent, 
irrelevant, and immaterial,1* and other like objec- 
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illegal;? insufficient ;* 
illegal and 


irrelevant and immateri- 
inadmissible, and highly preju- 
irrelevant, and immaterial;1! il- 


12. Bufford v. Little, 48 So. 697, 
159 Ala. 300. 
13. U.S.—Cook-O’Brien Const. Co. 


v. Crawford, 26 F.(2d) 574 [cert den 
aa 29, 218-U.S. 630, 73 Tia: 
54 

Ala.—Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481; McWilliams 
v. Birmingham Southern R. Co., 85 


So. 2938, 204 Ala. 53; McGilvery v. J. 
B, Peake & Son, 80 So. 49, 202 Ala. 


Ark.—Linn-McCabe Co. v. Williams, 
172 SW... 895, 116. Ark. °307. 


Colo.—Shearer v. Shearer, 269 P. 
19, 84 Colo. 234. 
Ga.—Kirkland v. Ferris, 88 S.E. 


680, 145 Ga. 93; Dale v. Christian, 79 
S.E. 1127, 140 Ga. 790; Guaranty Life 
Ins.; Co. -v.0 Primo, “140° Sumy 8 0a 
Ga.App. 472. 

Ind.—Indianapolis Traction & Ter- 
minal Co. v. Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97; Swaim v. Swaim, 33 N. 
ES 792, 1384 Ind.~ 5963) -Johnsonr: +v. 
Brown, 28 N.E. 698, 130 Ind. 534; 
Evansville, ete, R. Co. v. Fettig, 29 
N.E. 407, 130 Ind. 61; Stringer v. 
Frosty 195 N-B.. 2-331, 246 indie47iae9 
Am.S.R. 875, 2 L.R.A. 614; Byard v. 
Harkrider, 9 N.E. 294, 108 Ind. 376; 
McCullough v. Davis, 9 N.E. 276, 108 
Ind. 292; Chicago & E. R. Co. v. Bid- 
dinger, 108 N.B. 953, 61 Ind.App. 419; 
Huber Mfg. Co. of Marion, Ohio, v. 
Blessing, 99 N.E. 132, 51 Ind.App. 89; 
Geisendorff v. Cobbs, 94 N.E. 236, 47 
Ind.App. 573; Voss v. State, 36 N.E. 
654, 9 Ind.App. 294; Diether v. Fer- 
guson Lumber Co., 35 N.E. 843, 36 N. 
E. 765, 9 Ind.App. 173; Valley Pro- 
tective Union v. James, 35 N.E. 919, 
8 Ind.App. 449; McCloskey v. Davis, 
35 N.E. 187, 8 Ind.App. 190; Ohio, 


ete., R. Co. v. Wrape, 30 N.E. 427, 4 
Ind.App. 108. 
Iowa.—Crouch v. National Live 


Stock Remedy Co., 
Iowa 51; In re Ring’s Estate, 198 
N.W. 28; Reynolds & Heitsman v. 
Henry, 185 N.W. 67, 193 Towa 164; 
Peterson v. McManus, 172 N.W. 460, 
187 Iowa 522; Waltham Piano Co. v. 
Lindholm Furniture Co., 150 N.W. 
1040, 168 Iowa 728; De Laval Separa- 
tor Co. v. Sharpless, 120 N.W. 657, 
142 Iowa 60. 

. Minn.—Russell v. Davis, 53 N.W. 
766, 51 Minn. 482; Alexander v. 
Thompson, 44 N.W. 584, 42 Minn. 498. 

Mo.—State ex rel. Dick & Bros. 
Quincy Brewery Co. v. Ellison, 229 
S.W. 1059, 287 Mo. 139 [quashing 
record sub nom. Vaughn vy. William 
F. Davis & Sons, (App.) 221 S.Ww. 
782]; Hafner Mfg. Co. v. City of St. 
Louis, 172 S.W. 28, 262 Mo. 621; Three 
States Lumber Co. v. Rogers, 46 S.W. 
1079, 145 Mo. 445; Kaufman v. Baden 
Ice Cream Mfrs., (App.) 7 S.W.(2d) 
298; Hinson v. Morris, (App.) 298 
S.W. 254; Buffum v. F. W. Woolworth 
Co., 273 S.W. 176, 221- Mo.App. 345; 
Laster v. R. & V. Motor Co., 269 S.W. 
665, 219 Mo.App. 211; Roberts v. Kan- 
sas City Rys. Co., 228 S.W. 902, 204 
Mo.App. 586; Peters v. Kansas City 
Rys. Co., 224 S.W. 25, 204 Mo.App. 
TO ECOUG ETI aN. Heisler’s Estate, 
(App.) 219 S.W. 691; Tanner v. St. 
Louis, I. M. & S. Ry. Cos W129 SNe 
443, 86 Mo.App. 264; Glenville v. St. 
Louis R. Co., 51 Mo.App. 629; Church- 
man v. Kansas City, 49 Mo.App. 366. 

N.M.—Henderson y. Dreyfus, 191 
P. 442, 26 N.M. 541. 

N.Y.—Stouter vy. Manhattan R. Co., 
28 N.H. 805, 127 N.Y. 661 mem, 3 Silv. 
A. 472; Gonch v. Republic Storage 
Co., 219 N.Y.S. 46, 218 App.Div. 584 
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tions,'* even when the objection includes the state- 
ment that the evidence is not authorized by the 
pleadings,'® or is not responsive to the issues,’® or 
is not rebuttal,’7 or is not pertinent to, or does not. 
tend to prove, any issue in the ease,!* or is not a 
proper element or measure of damages,'® or that no 
2° or is the conclusion of the wit- 
So objections have been held general which 
state that the evidence does not tend to establish 
any of the allegations of the complaint; 
not proper testimony for the jury;7? 
grounds ever known or heard of;’’?4 
sumes facts not shown by the record;7”® 


foundation was laid,” 
ness.7 


[aff 211 N.Y.S. 433, 125 Misc. 791, rev 
on other grounds 157 N.E. 136, 245 
N.Y. 272, and cert den 48 S.Ct. 140, 275 
U.S. 567, 72 L.Ed: 430]; Ackley v. 
Welch; 32) NoY.S., 577, 85 Hun 178; 
Merchants’ Exch. Nat. Bank v. Car- 
doze, 835: NiY.Super: 162; ‘Gordon -v. 
Benguiat, 159 N.Y.S. 1, 95 Mise. 132; 
Brown v. Third Ave. -R. Co., 43 N.Y. 
S. 1094, 19 Mise. 504; Cahill v. Tor- 
rey, 121 N.Y.S. 598. 

N.D.—Embden State Bank v. 
Schulze, 193 N.W. 481, 49 N.D. 777; 
Flora v. Mathwig, 121 N.W. 68, 19 


N.D. 4; Landis Mach. Co. v. Konantz 
Saddlery (Co., 116 (NSW. 333,17 UN-D: 
310; Bottineau First Nat. Bank v. 
Warner, 114 N.W. 1085, 17 N.D. 76, 
17 Ann.Cas. 218. 

Or.—Goldfoot v. Lofgren, 296 P. 
843, 135 Or. 533; Hoag v. Washing- 
ton-Oregon Corporation, 144 P. 574, 
147 (P56, WS FOr 2588s Hilkins wv. 


Portland Lumber Co., 142 P. 578, 71 
Or. 249. 

S.D.—Newton v. McGee, 140 N.W. 
252s ol) Ss 2165 ee e: Behrens ium-=- 
ber Co. v. Lager, 128 N.W. 698, 26 S. 
D. 160, Ann.Cas.1913A 1128; Scanlon 
v. Rock, 125 N.W. 638, 25 S.D. 152. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ:App.) 41 ‘S.W:(2d)" (697; 
Cc. W. Hahl Co. v. Cunningham & Har- 
dy, (Civ.App.) 246 S.W. 108; EHarly- 
Foster Co. v. Mid-Tex Oil Mills, (Civ. 
App.) 208 S.W. 224; Padgitt Bros. Co. 
v. Dorsey, (Civ.-App.) 206 S.W. 851; 
St. Louis, B. & M. Ry. Co. v. Fielder, 
(Civ.App.) 163 S.W. 606. 

Wash.—Murray v. City of Seattle, 
165 P. 895, 96 Wash. 646; Evergreen 
Farm v. Attalia Land Co., 157 P. 487, 
91 Wash. 192. 

Wyo.—Reynolds v. Morton, 136 P. 
795, 22 Wyo. 174. 

[a] In Nebraska such an objection 
has been held sufficient to apprise the 
trial court of the real ground of com- 
plaint. Bennett v. McDonald, 80 N.W. 
826, 59 Neb. 234 [rev on other grounds 
82 N.W. 110, 60 Neb. 47]; Madison 
First Nat. Bank v. Carson, 46 N.W. 
276, 30 Neb. 104. 

[b] In Oklahoma (1) under Rev. 
L. (1910) § 5070, an objection to evi- 
dence on the ground that it is incom- 
petent, irrelevant, and immaterial is 
sufficient, in the absence of a request 
from the trial judge or opposing coun- 
sel for more specific reasons. Incor- 
porated Town of Sallisaw v. Wells, 
216 P. 118, 90 Okl. 78; Gilbert v. Citi- 
zens’ Nat. Bank of Chickasha, 160 P. 
Goo ole Ok 112, RAT om Aw ea 0. 
(2) This applies to an objection to 
evidence of a local custom or usage, 
not pleaded. Gilbert v. Citizens’ Nat. 
Bank of ChicKasha, supra. (38) Be- 
fore the statute was enacted the gen- 
eral rule stated in the text was ap- 


plied. Diamond v. Perry, 148 P. 88, 
46 Okl. 16. 

14. Hollingsworth vy. Corbin, 101 
So. 848, 212 Ala. 104; Remington v. 
Machamer, 186 N.W. 32, 192 Iowa 
1098; Murray: v. Frick, 121 A. 47, 277 


a9 Oe 9 eA Eee AS a RU ayaa 
City of Seattle, 165 P. 895, 96 Wash. 
646. 

[a] Incompetent, irrelevant, im- 
material, and improper.—Remington 
v. Machamer, 186 N.W. 32, 192 lowa 
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ON TERE she AS 
“on all the 
that it as- 


sition.?4 


that no 
1098; Murray v. Frick, 121 A. 47, 
27 Pav L90, 29> AVR 14: 
[b] Incompetent, immaterial, ir- 


relevant, and illegal.—Hollingsworth 
v. Corbin, 101 So. 8438, 212 Ala. 104; 
Dixie Industrial. Co. v. Bank. of 
Wetumpka, 92 So. 786, 207 Ala. 293; 
engen v. Acker, 78 So. 76, 201 Ala. 

[c] Incompetent, irrelevant, im- 
material, and insufficient.—Murray v. 
Rae of Seattle, 165 P. 895, 96 Wash. 
46. 

15. Metzger v. Franklin Bank, 21 
N.E. 973, 119 Ind. 359; Walter v. Wal- 
ter, 20 N.B. 148, 117 Ind. 247; Fallon 
Vv. qe City, 7 OFSINGWi OOD meg: Sal? 
570. 

16. Margrave v. Ausmuss, 51 Mo. 
561 (incompetent, illegal, and not re- 
sponsive to the issues); May v. Rob- 
erts, 219. P.. 55,126 Wash. 645. (in- 
competent, irrelevant, and immaterial, 
and not responsive to any issues in 


‘the case). 


17. Davis & Daniels Co. v. MeKil- 
lip, 165 N.W. 380, 39 S.D. 544 (ir- 
relevant and immaterial and not re- 
buttal). But see infra text and note 
36. 

18. Tampa Electrie Co. v. Charles, 
67 So. 572, 69 Fla. 27; McMillan v: 
Reese, 55 So. 388, 61 Fla. 360; Brown 
v. Bowie, 50 So. 637, 58 Ela. 199; 
Vaughan’s Seed Store v. Stringfellow, 
48. Se. 420,..56 Fla..0708*..Plank ox. 
Combs, 151 N.E. 342, 84 Ind.App. 446; 
Diamond v. Perry, 148.P. 88, 46 Okl. 
16. But see infra text and notes 33- 


aia 

19. Neel v. Smith, (lowa) 147 N. 
W. 183; Wyatt v. Missouri Pac. Ry. 
Co., 158 S.W. 720, 1738 Mo.App. 210. 

20. Barney v. Morrissey, 172 N.W. 
501, 42 S.D. 15. 

21. Ball v. Sheldon, 218 F. 800, 134 
C.C.A. 488. 


22. Pacific Drug Co. v.. Hamilton, 


128 P. 1069, 71 Wash. 469. 


23. Itasca Lumber Co. v. Martin, 
230 F. 584, 144 C.C.A. 688; Withers v. 
Sandlin, 18 S.W. 856, 36, Fla. 619. 


24, Johnston vy. Clements, 25 Kan. 
376. 
25. Reynolds & Heitsman y. Hen- 


ry, 185 N.W. 67, 198 Iowa 164. 

26. Henderson v. Dreyfus, 191°P. 
442, 26 N.M. 541; Hamilton v. Kelsey, 
268 P. 750, 126 Or. 26; Karlen v. Treb- 
ble, 189 N.W..519,. 45.S.D. 570. 

27. American Nat. Ins. Co. v. Nuss- 
baum, (Tex.Civ.App.) 230 S.W. 1102 
[dism f w j] (where no suggestion 
that answer was hurtful to objector). 

28. Carter v. Bennett, 4 Fla. 283 
[error dism 15 How. (U.S.) 354, 14 L. 


Eid. 727]; Elwood v. Deifendorf, 5 
Barb. CNvY:). 398. 
29. Merritt v. Seaman, 6 Barb. 330 


[rev on other grounds 6 N.Y. 168]. 

30. Mo.—Home Exchange Bank of 
Jamesport v. Koch, 32 S.W.(2d) 86, 
326 Mo. 369; American Packing Co. 
v. Milwaukee Mechanics’ Ins. Co., 
(App.) 35 S.W.(2d) 956; Ertl v. Wag- 
ner Electric Mfg. Co., (App.) 238 S. 


W. 577; Smith v. Sickinger, (App.) 
221 S.W. 779; State Nat. Bank of St. 
pols v. Anderson, (App.) 198 S.W. 


N.J.—Semkin v. Hollander, 81 A. 


980, 82 N.J.Law 485. ' 
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sufficient foundation has been laid;?® that an an- 
swer to a question was not responsive ;27 that the 
testimony is illegal and the witness incompetent,” 
or that the evidence is incompetent under the cir- 
cumstances of the case.?° 
“objected to,” and equivalent statements are gen- 
eral and amount to no objection at all.3° 
jection to each interrogatory or answer in a deposi- 
tion, and to each sentence in the same, is no more 
specific than one made in gross to the entire depo- 
Other objections held too general are set 
out in the note.*? 


Likewise, “We object,” 
An ob- 


On the other hand, it has been 


held in some eases that an objection that the evi- 


N.Y.—New Jersey Steamboat Co. v. 
New York, 15 N.E. 877, 109 N.Y. 621, 
mem, 92°) SilvJAy 23,507.28 INV Ya Wikchys 
Dig. 386. 

Okl.—MecDonald v. Strawn, 190 P. 
558, 78 Okl. 271; Continental Casualty 
Co. v. Wynne, 129 P. 16, 36 Ok. 325. 

S.C.—Piero v. Southern Express Co., 
88-S.E. 269, 103 S.C. 467. 

[a] “Wwe object to what real estate 
men said,” is too general. Leimkueh- 
ler v. Wessendorf, 18 S.W.(2d) 445, 
323 Mo. 64. 

[b] “We object to this ... re- 
port, which purports to be a report of 
inspection on ropes,’”’ ete., is no ob- 
jection at all. Shoemaker v. Adair 
Coa y Coal Co., (Mo.App.) 255 S.W. 


[c] Objection to “the entire line of 
the testimony” is insufficient. Semkin 
peergnepsee 81 A. 980, 82 N.J.Law 

[d] Effect of statute—Rev. L. 
(1910) § 5070, making an objection to 
evidence because incompetent, ir- 
relevant, and immaterial sufficient in 
the absence of a request from trial 
judge or opposing counsel for- more 
specific reasons, does not render a 
statement “objected to” or “I object,” 
sufficient, but is confined to the objec- 
tion specified in the statute, and the 
general rule is that an objection that 
evidence “is immaterial’ or is “‘ir- 
relevant, incompetent, and imma- 
terial,’ or is “incompetent,” is no 
objection. McDonald v. Strawn, 190 
P. 558, 78 Okl. 271; Bishop-Babcock- 
Becker Co. y.. Estes Drug Co., (Okl.)? 
163 P. 276; Fender v. Segro,°\137 P. 
108, 41 Okl. 318. 

31. Milton v. Rowland, 11 Ala. 732; 
Louisville, ete., R. Co. v. Montgomery, 
SAI Loos lelivs Lee SOs 

32. See cases infra this note. 

[a] Illustrations of general ob- 
jections.—(1) Objection to a ques- 
tion, on the ground that the objector 
was of the opinion that the question 
ought to be a different one and was 
improper. Morgan v. Myers, 113 P. 
158, 159 Cal. 187. (2) Objection that 
evidence was not in rebuttal, “and 
for other reasons.” Strickland v. 
Strickland, 146 S.W. 501, 103 Ark. 183. 
(3) -Objection to a question asked 
a medical expert that it was im- 
competent, incomplete, without proper 
foundation, and did not properly, suf- 
ficiently, or fully state the testimony. 
Herrick v. Town of Holland, 77 A. 6, 
83 Vt. 502. (4) Statement that attor- 
ney did not see how it was material. 
Iedmondson v. Friedell, 163 N.E. 89, 
200 Ind. 298. - (5) Objection to court 
records, offered to prove valid attach- 
ment on ground that papers were not 
legally filed. Stekes v. Christenson, 
213 N.W. 950, 51 S.D. 365 [rev on reh 
209 N.W. 338, 50 S.D. 230]. (6) Ob- 
jection, in action for injuries while 
repairing the hanger on a span wire, 
where evidence as to subsequent re- 
pairs and replacements of the span 
wires after the happening of the in- 
jury was offered, ‘Il object to this, 
as evidence of matters that happened 
subsequent to the happening of this 
accident, as tending to throw no light 
on the issues here, having no bear- 
ing.” Ernst v. Union Depot Bridge 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 206-208] : 
dence is immaterial to the issues,** or “not within 
the issues,”** or that it is irrelevant, which is held 
to mean that it does not bear on any issue in the 
case,** is not a general objection. It has also been 
held that an objection that a question is not proper 
rebuttal is sufficiently specific.?® It should be noted 
that the general grounds of objection for ineom- 
petency, irrelevaney, and materiality, or the like,?? 
are sufficient where the circumstances of the case 
bring it within the exceptions to the general rule 
requiring specific objections.*§ 

[§ 207] (2) Requisites and Sufficiency of State- 
ment of Grounds—(a) In General.—aa. Scope and 
Questions Raised in General. The statement of the 
grounds of objection to evidence must be sufficient 
to require the court to rule on the objection.?® An 
objection which states an untenable ground for the 
exclusion of evidence is, of course, properly over- 
ruled;*° and, where no valid objection is made to a 
question, there is no error in receiving the answer 
thereto, if it is responsive.4! An objection to a 
single question asked a witness goes only to it, and 
is not an objection to other testimony on the same 
general subject.42 Where there is an objection to 
evidence on the taking of a deposition, and an ob- 
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to make such evidence relevant, although it may 
not appear that there was an objection at the mo- 
ment the deposition was read to the court, such 
evidence cannot be said to be admitted without ob- 
jection.t® An objection to a question covers an 
entire answer which is responsive to the question 
put;4* but, where a question does not intimate that 
the answer would be inadmissible, an objection to 
the question alone as incompetent, without object- 
ing to the answer, is insufficient.4° An objection to 
testimony as incompetent because it relates to per- 
sonal transactions with a decedent by an interested 
witness is sufficient without specifying the code sec- 
tion or other authority by which the objection could 
be sustained.*® ; 

Objection embracing two grounds. If an objec- 
tion is double and one of the grounds assigned is 
untenable, error cannot be assigned to the over- 
ruling of the objection. No duty rests on the court 
to separate that part of the objection which is ten- 
able from that part which it is not.** 

[§ 208] bb. By General Objection.*® It has 
variously been held that a general objection to evi- 
dence raises only the question of its materiality,*® 
or its materiality and relevancy,®° or its competency 


jection to a motion to amend the 


& Terminal Ry. Co., (Mo.) 256 S.W. 
22,2. 

33. Samuel Haas Trimmed Hat Co. 
v. Service Ass’n, 297 S.W. 129, 222 
Mo.App. 307, 319. 

“The words used in the objection 
could have no other intent than that 
the objection was based upon the 
point that in so far as the issues pre- 
sented were concerned, the evidence 
offered no proof on the issues, and 
was, therefore, not a general objec- 
tion.” Samuel Haas Trimmed Hat 
Co. v. Service Ass’n, supra. 

34. Stuyvesant v. New York El. R. 
Co., 38 N.Y.S. 595, 4 App.Div. 159. 

[a] “Not within the issues” is a 
sufficient objection to comparisons of 
rental values in a condemnation pro- 
ceeding between the property in ques- 
tion and properties in a widely sepa- 
rated district. Stuyvesant v. New 
York HI. R. Co 38 N.Y.S. 595, 4. App. 
Div. 59, : 

35. stoner v:. Royar, 98 S.W. 601, 
200 Mo. 444. . 

36. Resech v. Columbia Mach. 
Works & Malleable Iron Co., 163 N.Y. 
S. 4538, 176 App.Div. 780. 


87. See supra text and note 97 et 
seq. 
38. See supra § 205. 


39....U.S:—Creal wv. Gallup,-23L_F. 
96, 145 C.C.A. 284. 

Ga.—Bacon v. Howard, 110 S.E. 888, 
152. Gar 616. 

Mo.—Noble v. Cates, 130 S.W. 302, 
230 Mo. 189. 

S.C.—Miller  v. 
Shoe Co.,- 72 S.B. 397, 
Ann.Cas.1913B 106. 

Tex.—Walker v. Kellar, 
218 S.W. 792. 

[a] Statements held sufficient.— 
(1) Creal v. Gallup, 231 F. 96, 145 C.C. 
A. 284. (2) An objection to the ad- 
mission of a translation of a deed in 
foreign language as not purporting 
to be made by an expert, and as not 
being proved as required by law, war- 
rants exclusion of the translation as 
being unsworn as required by Rev. 
St. (1899) § 909 (Annot.St. [1906] p 
840). Noble v. Cates, 130 S.W. 302, 
230 Mo. 189. (3) In an action against 
several tort-feasors, an objection to 
evidence tending to show the financial 
standing of one of the defendants was 
sufficient to require the court to sus- 
tain the objection, for the reason that 
the financial standing of one defend- 
ant cannot be shown for the purpose 
of augmenting damages against all 
the defendants, although the testi- 
mony was not objected to on the 


Hamilton Brown 
89 S.C. 530, 


(Civ. App.) 


pleadings so as ! and relevancy.*! 


specific ground that it tended to show 
the financial condition of one of the 
defendants and that he was a man of 
wealth. Walker v. Kellar, (Tex.Civ. 
App.) 218 S.W. 792. (4) Where plain- 
tiff’s testimony in partition that he 
had bought the share of his deceased 
brother and had title thereto was ob- 
jected to on the ground that the 
“title’’ was the best evidence, the 
quoted word was used in the sense 
of deed and the objection was suffi- 
cient to require exclusion of the evi- 
dence. Bacon y. Howard, 110 S.E. 
888, 152 Ga. 616. 

{b] Statement held insufficient.— 
On the reading of an answer from a 
witness’ deposition, plaintiff's counsel 
stated: “I object to his answer there, 
on the ground of specific instances 
that he had heard he [plaintiff] was 
drinking at other times. I object to 
that, but read it because, under your 
honor’s ruling, it would go in any- 
way.” It was held that the objection 
was insufficient to move the court to 
pass on the admissibility of the tes- 
timony. Miller v. Hamilton Brown 
Shoe Co., 72 S.H. 397, 89 S.C. 530, Ann. 
Cas.1913B 106. 

40. Bigbee Fertilizer Co. v. Scott, 
56 So. 834, 3 Ala.App. 333; St. Charles 
Sav. Bank v. Denker, (Mo.) 204 S.W. 


902; Shoemaker v. Adair County Coal 
Co., (Mo.App.) 255 S.W. 350; Clymer 
v. Kansas City Rys. Co., (Mo.App.) 


214-S)W. 423; Gulf, C.&S. EF. R. Co. v. 
Harmer, 115 S.W. 260, 102) Tex. 235 
[rev on other grounds (Civ.App.) 108 
S.W. 729]. 

[a] TEIllustrations.—(1) Where, in 
an action for a nuisance destroying a 
crop of corn, a witness testified that 
the crop was so badly burned that it 
produced no corn, and that if the corn 
had not been damaged it would have 
produced two hundred bushels to the 
acre, a question as to how much the 
two hundred bushels would have been 
worth on the market called for the 
value of the corn which would have 
been produced, had it matured; and 
an objection to the question that a 
witness should not be permitted to 
testify as to what the crop was worth 
at the time it was injured was proper- 
ly overruled. Bigbee Fertilizer Co. 
v. Scott, 56 So. 834, 3 Ala.App. 333. 
(2) A question to an expert witness 
as to his familiarity with 
treatises and medical books, giving 
the names of the books and authors, 
and whether or not they were of 
good authority, and whether witness 
agreed with the views laid down 


certain, 


Where testimony received on re- 


therein, does not make the state- 
ments in the books evidence, and an 
objection that the evidence is hear- 
say and immaterial is untenable. 
Gulf, Cio& Sv BORs Conve Parmer tS 
S.W. 260, 102 Tex. 235 [rev on other 
grounds (Civ.App.) 108 S.W. 729]. 
Specific objection as limited to 
ground, specified see infra § 209. 


41. Lyman v. James, 89 A. 932, 87 
Vt. 486. 
42. Precipio v. Insurance Co. of 


State of Pennsylvania, 137 A. 549, 103 
N.J.Law 589. 

43. Worthington v. La Violette, 
111 P. 784, 60 Wash. 525. 

44. Church v: Howard, 79 N.Y. 
415 [rev 17 Hun 5]. 

45. Henderson v. Coleman, 115 P. 
439, 1136, 19 Wyo. 183. . 

[a] Tilustration.—In an action for 
damages by driving sheep onto plain- 
tiff’s land and driving his cattle there- 
from, plaintiff was asked what, if any, 
damage he sustained as a direct result 
of the trespass of the sheep and the 
eating of the grass and the driving 
off of his cattle. It was held that 
the question did not intimate that the 
answer would show an expense in- 
curred by plaintiff in feeding hay to 
the cattle after they were driven from 
the land because of their poor condi-. 
tion, so that, even though evidence of 
such expense was not admissible un- 
der the pleadings, its admissibility 
was not reached by an objection to the 
question alone as incompetent, etc., 
as seeking to prove special damages; 
an objection to the answer being 
necessary. Henderson v. Coleman, 
105 P. 439, 11865 19, Wyo. 183. 

46. Sanford v. Ellithorp, 95 N.Y. 
48 (holding that if the objection had 
simply been that the witness was not 
competent under the code section, it 
would have been insufficient as too 
general). 

47. Campbell v. Hughes, 47 So. 45, 
155 Ala. 591. 

48. Objections to: 

Documentary evidence see infra § 210. 
Expert and opinion evidence: 
Generally see infra § 212. 
BN abo io questions see infra § 


Parol and secondary evidence see in- 
fra Seon. 
Nages Scott v. Caldwell, 152 Ill. App. 
(a. 
50. Douglass & Varnum vy. Village 
of Morrisville, 95 A. 810, 89 Vt. 393. 
51. Hammel v. St. Louis, I. M. & 
S. R. Co., 168 S.W. 144, 113 Ark. 296; 
Western 'Union Telegraph Co. vy. Al- 


n 
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direct examination would have been admissible on 
direct examination, an objection on the ground of 
A general objection 
is insufficient to reach defects which 
rather than substantial,®* as, for instance, an ob- 
jection that a question is leading®* or otherwise de- 
A general objection will not raise 
the point that the question assumed the existence of 
a fact not proved,®*® that the proper foundation has 
not been laid for the evidence presented,°* that the 
evidence, although relevant, is too remote,*® that the 
answer to a question is not responsive,°®® that the 
evidence relates to matters not pleaded or within 


immateriality is insufficient.>? 


fective in form.°® 


ford, 161 S.W. 1027, 110 Ark. 379, 50 
L.R.A.N.S. 94; Strickland v. Strick- 
land, 146 S.W. 501, 103 Ark. 183. 

52. City of Montpelier v. Central 
aeons Rye Co. 93iA. 1047, 189 svt: 


53. Campbell v. Campbell, 3 Head 
(Tenn.) 325. 

54. Ala.—Yarborough v. Moss, 9 
Ala. 382; Southern Ry. Co. v. Blank- 
enship. 69 So. 591, 14 Ala.App. 261 
[cert den 70 So. 132]. 

Cal.—Eachus v. Los Angeles Con- 
Solrblectric RR. Cox 387. Px 750; 103 
Cal. 614, 42 Am.S.R. 149. 

Ill.—North Chicago St. R. Co. v. 
Balhatchett, 86 Tll.App. 60; Edman- 
son v. Andrews, 35 I1]l.App. 223. 

Iowa.—Mills v. Mabon, 9 Iowa 484. 
gop ens ce neHe v. Hodgson, 16 Minn. 

N.Y.—Gill v. McNamee, 42 N.Y. 44; 
People v. Lohman, 2 Barb. 216 [aff 1 
NoYes 3'79; 949) AnD. 340,) 4" How.Pr. 
445]; Tattersall v. Haas, 1 Hilt. 56. 

Tex.—Waller v. Leonard, 35 S.W. 
1045, 89 Tex. 507. 

Wis.—Teegarden v. Caledonia, 6 N. 
W. 875, 50 Wis. 292 

55. Conn.—Creer v. Active Auto- 
mobile Exch., 121 A. 888, 99 Conn. 266. 

11l.— Chicago, ete., R. Co. v. Nix, 27 
N.E. 81, 137 Ill. 141; Douvia v. City 
of Ottawa, 200 IllApp. 131; Jewell 
Belting Co. v. Hamilton Rubber Mfg. 
Con 121 Ti App. (135) Maneaty: Ww: 
Steele, 112 Ill.App. 19. 

Mass.—Gagnon v. Sperry & Hutch- 
inson Co., 92 N.E. 761, 206 Mass. 547; 
Westfield’ Cigar Co. v. Insurance Co. 
of North America, 47 N.E. 1026, 169 
Mass. 382. 

*  Mich.—Detzur v. B. Stroh Brewing 
Co., 77 N.W. 948, 119 Mich. 282, 44 
L.R.A. 500. 

Minn.—Stillman v. Northern Pac., 
ete:, KR. Co., 26 N.W.. 399, 34° Minn. 
420; Cannady v. Lynch, 8 N.W. 164, 
27 Minn. 485; Goodell v. Ward, 17 
Minn. 17. 

N.Y.—Witherow v. Slayback, 53 N. 
. 681, 158 N.Y. 649, 70 Am.S.R. 507; 
New Jersey Steamboat Co. v. New 
York, 15 N.E. 877, 109 N.Y. 621, 2 Silv. 
ADD.) 23); Currier vy. Henderson, 32 
N.Y.S. 953, 85 Hun 300. 

Wis.—Pool v. Milwaukee Mechan- 
ics’ Ins. Co., 69 N.W. 65, 94 Wis. 447. 

{a] Tllustration.—The admission 
of rebuttal testimony impeaching the 
credibility of one of defendant’s wit- 
nesses was not error, merely because 
the impeaching witness was asked as 
to the “character” of defendant’s wit- 
ness instead of his “reputation,” in 
the absence of an objection specifical- 
ly addressed to the form of the ques- 


tion. Creer v. Active Automobile 
Exch., 121 A. 88; 99 Conn. 266. 
56. Distin v. Rose, 69 N. Y. 122 


[aff 7 Hun 83]; Ruck v. Milwaukee 
Fe Co., 129 N.W. 414, 144 Wis. 


ic U.S.—In re Wong Sing, 83 F. 

Cal.Western Union mOillm.Comty: 
Newlove, 79 P. 542, 145 Cal. 772; 
Crocker v. Carpenter, 33 P. 271, 98 
Cal. 418. 


D.C.—Washington Gas Light Co. v. 

aoe: SEA DDH IO. y hate 
Tll.—McDonald v. Stark, 52 N.E. 37, 

176 Ill. 456; Chicago, etc., Rev Comes 
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evidence offered 


are formal 


Nix, 27 N.E. 81, 137 Ill. 141; Lewin- 
sohn vy. Stevens, 70 Ill.App. 307. 

Iowa.—Bussard vy. Bullitt, 64 N. 
W. 658, 95 Iowa 736. 

Kan.—Phillips v. Bishop, 140 P. 834, 
92 Kan. 313. 

Si Mana eee v. Hodgson, 16 Minn. 

Mont.—Doichinoff v. Chicago, M. & 
aoe Ry. Co., 154 P. 924, 51 Mont. 

N.Y.—Stouter v. Manhattan R. Co., 
27 N.E. 805, 127 N.Y. 661, 3 Silv.A. 
472; Parker v. Helfert, 252 N.Y.S. 35, 
140 Mise. 905: Frankel v. Wolf, 27 
N.Y.-S. 328, 7% Misc. 192. 

Ss. D.—Tanderup vy. Hansen, 66 N.W. 
LOS) S-Di stor 

Wash.—Coleman v. Montgomery, 53 
P. 1102, 19 Wash. 610. 

Wis.—State v. Norton, 1 N.W. 22, 46 
Wis. 332. 

[a] Foundation for impeachment 
of witness.—Where the only objection 
to the testimony of a witness was 
that it was irrelevant, as referring to 
another conversation than that tes- 
tified to by another witness, who was 
sought to impeached, that objection 
was not sufficient to raise the ques- 
tion of proper foundation for the 
impeachment. Doichinoff v. Chicago, 
M. & are Ry. Co. 154 BP, 924, 51 
Foundation for evidence of 
contents of writing.—Where one in 
possession of a written contract tes- 
tifies as to its loss, and there was 
no objection that a sufficient founda- 
tion to admit evidence as to its con- 
tents had not been laid, an objection 
that the same was incompetent was 
properly overruled. Phillips v. Bish- 


op, 140 P. 834, 92 Kan. 313. 
58. Dean v. Kansas City, ete, R. 
Co., 97 S.W. 910, 199 Mo. 386: Pollock 


v. Brennan, 39 N.Y.Super. 477, 

[a] Tlustration.—In an action for 
injuries to a section man by a piece 
of coal thrown from the tender of a 
train, an objection to evidence of the 
condition of the track six months be- 
fore the injury, on the ground that it 
was immaterial, was insufficient to 
sustain a contention that the evidence 
was too remote. Dean vy. Kansas 
ee ete., R. Co., 97 S.W. 910, 199 Mo. 


[b] Incompetent and remote.— 
Where evidence that a witness had 
previously fallen at the same place 
where plaintiff was injured by an al- 
leged defect in a city sidewalk was 
objected to as incompetent and too 
remote, the objection was insufficient 
to present the question that such evi- 
dence was incompetent for any pur- 
pose, either as bearing on notice to 
the city or the dangerous character 
of the walk. O’Flynn v. Butte, 93 P. 
43, 36 Mont. 493. 

59. Craney v. Schloeman, 145 Ill. 
App. 3138 [aff 88 N.H. 1046, 240 Il). 
602]; Gagnon vy. Sperry & Hutchinson 
Co., 92 N.H. 761, 206 Mass. 547. 

60. U.S.—Columbus  Safe-Deposit 
Co. v. Burke, 88 F. 630, 32 C.C.A. 67; 
Burlington Ins. Co. v. Miller, 60 F. 
254, 8 C.C.A. 612 

Cal.— Russell v. Ramm, 254 P. 532, 
200 Cal. 348. 

Ind.—-Shewalter v. Hamilton Oil 
Co., 62 N.E. 708, 28 Ind.App. 312. 


[§ 208 


the issues,®° or that there is a variance between the 


and the pleadings.®t Nor does an 


objection to the admission of evidence as immate- 
rial as not bearing’ on the issues raise the question 
as to its sufficiency.°? But where the ground of ob- 
jection sufficiently appears it is not necessary that 
‘the variance should be claimed in terms.°* 
eral objection will not raise the question that the 
examination is not proper cross-examination,®* that 
it relates to matters arising since the commencement 
of the suit,®°® that the evidence seeks to impeach a 
witness on a collateral matter,®® that the party is 
seeking to impeach his own witnesses,®? or that the 


So a gen- 


Mich.—Heddle y. City Plectric R. 
Co., 70 N.W. 1096, 112 Mich. 547. 

Minn.—Bartleson v. Monson, 117 N. 
W. 512, 105 Minn. 348. 

Mo.— Vogts v. Kansas City Rys. 
Co., (App.) 228 S.W. 526. 

N.Y.—Bergmann y. Jones, 94 N.Y. 
51; Charlton v. Rose, 48 N.Y.S. 1078, 
24 App.Div. 485; Cranford v. Brook- 
lyn, 48 N.Y.S. 946, 13 App.Div. 151; 
Merrick .v.° Hill, .28°°Nay.S!)” 23 1ac 
Hun 30, 23 N.Y.Civ.Proc. 413 [aff 30 
N.Y.S. 853]; Uertz v. Singer Mfg. Co., 
35 Hun 116; Merritt v. Seaman, 6 
Barb. 330 [rev on other grounds 6 N. 
Y. 168]; Claflin v. New York Stand- 
ard Watch Co., 28 N.Y.S. 42, 7 Mise, 
668 faff 23 N.-Y.S. 324, 3 Mise. 629]. 

Wash.—Forsyth v. Wallace, 159 P. 
696, 92 Wash. 523. 

fa] Tllustration.-An objection 
that evidence of plaintiff's industri- 
ous habits was immaterial and _ ir- 
relevant does not raise the point that 
the complaint does not allege such 
habits. Forsyth v. Wallace, 159 P. 
696, 92 Wash. 523. 

61. U.S.—Walsh vy. Colclough, 56 
SAO Cue AneL AY 

Ala.—White v. Craft, 8 So. 420, 91 
Ala. 139; Richards v. Bestor, 8 So.. 30, 
90 Ala. 352. 

Ariz.—Walker vy. Gray, 57 P. 614, 6 
Ariz. 369. 

Cal.—Davey v. Southern Pac. Co., 


45) Po 0s KNOX) Ve Higby, 18 .Pesst¢ 
76 Cal. 264. 

Ill.—Levinson v. Home Bank & 
Trust, ‘Co. 169 INeh. hoo) 8S ee elicwiaaee 
[rev 251 Ill.App. 523]; Schott v. 
Youree, 31 N.E. 591, 142 Ill. 233; Hs- 
pen v. Hinchliffe, 23 N.E. 592, 131 Ill. 


468; Ohio, ete. R. Co. v. Brown, 49 
Ill.App. 40. 

Minn.—-Keigher-v. St. Paul, 75 N.W. 
732, 73 Minn. 21; Smith v. Kingman, 
73 N.W. 253, 70 Minn, 453; Vaughan 
Ba MeCa , 65 N.W. 249, 63 Minn. 

{a] TIllustration.—Objection that 
evidence offered was “incompetent, 
irrelevant, immaterial, vague, and in- 


definite’ did not go to question of 
variance. Levinson v. Home Bank & 
Trust-Co., 169) (NsBy 198, cous dike sae 


{rev 251 Ill.App. 523]. 

[b] Rule of court.—Where there 
was no compliance with Cir. Ct. Rules, 
rule 34 (175 Ala. xxi), requiring spe- 
cial objections on the point of vari- 
ance, the trial court cannot be put 
in error for admitting proof. Central 
of Georgia Ry. Co. v. Stephenson, 66 
So. 495, 789 Ala. 553. 


62. Probst v. Delamater, 3 N.E. 
184, 100 N.Y. 266. 
63. Shrimpton v. Dworsky, 21 N.Y. 


S. 461, 2 Mise. 123. 

64. Allen B. Wrisley Co. v. Burke, 
67 N.E. 818, 203 Ill. 250; Millers’ Nat. 
Ins Co... vs) Jackson County Milling, 
ete., Co., 60 Ill.App. 224; Schlencker 
Vv. State, DY N.Wi8b7, ‘9 Neb. 241; 
Smith v. Stanley, 75 S.B. 742, 114 Va. 
117; Knapp v. Schneider, 24 Wis. 70. 

[a] As, for instance, that the 
cross-examination was within the 
scope of the direct examination. Lev- 
ering v. Miller, 127 Ill.App. 235. 

65. Wicks v. Ross, 37 Mich. 464. 

66. In re De Laveaga’ s Estate, 133 
Pe O ih ee Cal. 607. 

67. . F. Cady Lumber Co. v. Wil- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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evidence is self-serving*® or hearsay,®® although it 
has been held that a general objection is sufficient 
where the evidence is clearly incompetent as hear- 
So such objection is not. sufficient to exclude 

a question capable of a construction making it prop- 
er,“+ to raise the objection that the evidence is in- 
admissible as against one of two defendants,’? that 
manner of proving the facts 
sought to be proved thereby,’* that the witness is 
not competent,7* that a question calls for the con- 
clusion of a witness,’® that evidence has been admit- 
ted not in the regular order,’® that the evidence was 
not proper rebuttal,?7 or that the party offering 
the evidence was attempting to impeach his own 
Other instances of defects not reached 
by a general objection appear in the note.7® 

In applying rule that the objection must state the 


say.7° 


it is not the proper 


witness.7§ 


son Steam Boiler Co., 114 N.W. 774, 
80 Neb. 607. 

68. Pleason Realty & Investment 
Co. v. Kleinman, 206 N.W. 645, 165 
Minn. 342. 

69. C. C. Snyder Cigar & Tobacco 
Co. v. Stutts, 107 So. 73, 214 Ala. 132; 
Gagnon v. Sperry & Hutchinson Co., 
92 N.E. 761, 206 Mass. 547; Pleason 
Realty & Investment Co. v. Kleinman, 
206 N.W. 645, 165 Minn. 342; Hart- 
soch v. Creeden, 235 N.W. 593, 60 N. 
Dw575, 

[a] Objection that evidence is not 
relevant does not raise the objection 
that it is hearsay. Hartsoch v. Cree- 
den, 235 N.W. 593, 60 N.D. 575. 

70. See supra § 205 note 87 [d]. 

71. Briant v. Trimmer, 47 N.Y. 96. 

72. Allen v. Barrett, 69 N.W. 272, 
100 Iowa 16. 

73. Gilley v. Denman, 64 So. 97, 
185 Ala. 561; Alexander v. Manton 
Joint Union School Dist. in Tehama 
and Shasta Counties, 238 P. 742, 73 
Cal.App. 252; Com. v. King, 22 N.E. 
905, -150° Mass.-221, 5 LRA. 536; 
Crosby v:' Day;> 81° N.Y. 242 “Taff ‘Lé 
Hun 291]; Fake v. Smith, 2 Abb.Dec. 
76, 7 Abb.Pr.N.S. 106; ~_R.  Alsing 
Co. v. New England Quartz, ete., Co., 
73 N.Y.S. 347, 66 Avp.Div. 473 [aff 
66 Ni. 1110, 174 N.Y. (536). 

[a] Where fact was relevant, but 
mode of proof was not competent, 
the court was not in error in overrul- 
ing a general objection thereto, or 
the objection that it was irrelevant. 
Gilley v. Denman, 64 So. 97, 185 Ala. 
561. 

74. Ala.—Kirby v. Brooks, 111 So. 
235, 215 Ala..507. 

Fla.—Caldwell v. People’s Bank of 
Sanford, 75 So. 848, 73 Fla. 1165. 

Iowa.—Burdick v. Raymond, 77 N. 
W. 833, 107 Towa 228. 

N.Y.—Boyce v. Manhattan R. Co., 
54 N.Y.Super. 286 [aff 23 N.E. 304, 118 
N.Y. 314]; In re New York El. R. 
Co., 58 Hun 610, 12 N.Y.S. 857; Matter 
of Morgan, 9 N.E. 861, 104 N.Y. 74; 
Wottrich v. Freeman, 71 N.Y. 601 
mem; Cross v. Smith, 85 Hun 49, 32 
N.Y.S. 671; Bell v. Bumstead, 14 N. 
SSE 

N.C.—Ramsey v. Standard Oil Co., 
LIONS ol AILS INS, - 39. 

Wis.—In re Merizner’s Estate, 207 
N.W. 703, 189 Wis. 340. E 

[a] TIlustrations.—(1) Objection 
that widow of a deceased was an in- 
competent witness as to his state- 
ments under Code § 4604, was not 
raised by objection to the evidence as 
incompetent. Schleuter v. Reinking, 
178 N.W. 337, 189 Iowa 452. (2) Ob- 
jection to a question as immaterial 
and incompetent is too general to 
raise the question as to the compe- 
tency of an attorney to testify as to 
a conversation with his client. Mat- 
ter of Morgan, 9 N.E. 861, 104 N.Y. 
74, (3) Statement, “I object to 
that,’’ does not raise question of com- 
petency of witness to testify to 
transactions with deceased. In re 
Menzner’s Estate, 207 N.W. 7038, 189 
Wis. 340. d 

Expert or opinion evidence see in- 
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not been proved 


does not cover 


fra § 212: 

75. Steiner v. Tranum, 13 So. 365, 
98 Ala. 315. 

76. Whitaker v. White, 23 N.Y.S. 


487, 69 Hun 258. 

77. Motor Mill Co. v. Wilson, 223 
P. 1041, 128 Wash. 592. 

78. Wise v. Wakefield, 50 P. 310, 
118 Cal. 107; Cincinnati First Nat. 
Bank v. Kelly, 57 N.Y. 34. 

79. See cases infra this note. 

[a] Insufficiency of general objec- 
tion to reach particular defects.—(1) 
Objection that question called for in- 
competent, irrelevant, and immaterial 
testimony was ineffective to raise ob- 
jection that it called for motive of 
witness. Gilliland v. Hawkins, 112 
So. 454, 216 Ala. 97. (2) In an ac- 
tion to recover an automobile traded 
to defendant in exchange for a car, 
which plaintiff's evidence showed 
was practically worthless, a general 
objection to a question asked by 
plaintiff of the repair man concern- 
ing the work he did on the ear is not 
Sufficient to point out the objection 
that the question characterized the 
car aS a piece of junk. Cornett v. 
Brooks, 90 So. 787, 206 Ala. 566. (3) 
In an action against a railroad for 
setting fire, objection on the ground 
of irrelevancy to testimony of wit- 
ness that locomotive emitted an un- 
usual quantity of sparks as compared 
with other engines in general was not 
apt as an objection to the comparison 
made by witness. Louisville & N. R. 
Co. v. Davis, 75 So. 977, 200 Ala. 219. 
(4) Where a witness was asked if a 
certain thing could be done in ‘a 
reasonable time,” but no specific ob- 
jection was made to the question on 
that ground, and there was no re- 
guest that the witness should make 
the answer more specific, the exclu- 
sion of the question and answer could 
not be sustained on the ground of in- 
definiteness of answer. City of 
Jonesboro v. Pribble, 166 S.W. 576, 
112 Ark, 554. (5) In an action by a 
contractor for extras furnished, oeb- 
jections that testimony as to the ex- 
tras which did not relate to the or- 
der therefor was immaterial under 
the written contract, and that the 
evidence was. inadmissible, unless 
other evidence different from _ the 
written contract will be introduced, 
do not raise the objection that the 
oral orders of the architect for the 
extras were incompetent under the 
written contract. Benson & Marxer 
v. Brown, 179 N.W. 81, 190 Towa 848. 
(6) Other instances of insufficiency 
of general objection. Ellis Motor Co 
v. Hibbler, 121 So. 47, 219 Ala. 53; Co- 
lumbia Motors Co. v. Williams, 96 So. 
900, 209 Ala. 640; Prout v. Martin, 
160 Tll.App. 11; Sylvania Ins. Co. v. 
Simmons, 131 So. 94, 158 Miss. 596; 
Gill v. McNamee, 42 N.Y. 44. 


S0. See supra § 203. 

81. U.S.—Illinois Car, ete., Co. v. 
Linstroth Wagon Co., 112 F. 7387, 50 
C.C.A. 504. 


Ala.—Alabama Midland R. Co. v. 
Darby, 24 So. 718, 119 Ala. 531. 
Cal.—Georges v. Kessler, 63 P. 466, 
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specific grounds’on which it is based,®® it has been 
held that if the objection is on the ground that there 
is a variance between the pleadings and proof, it 
must specify wherein the variance consists ;°+ if that 
there is better evidence, the nature of such evidence 
must be disclosed;*? if that a proper bill of par- 
ticulars has not been served, it must point out the 
defects in the bill;** if that preliminary facts have 


or proper foundation laid, it must 


specify what is lacking;** and, if the evidence is 
objected to for incompetency, irrelevancy, or imma- 
teriality, the reasons why it is incompetent, irrele- 
vant, or immaterial should be pointed out.®® 

[s 209] cc. By Specific Objection.** Itisarule of 
universal application that the objection is deemed 
to be limited to the ground or grounds specified and 


others not specified.§7 In other 


131: Cal) 183. 


1038, 182 Ill. 18; Murchie v. Peck, 43 
N.E. 356, 160) Tl 175 [aff 57 App: 
3961; St. Clair County Benev. Society 
v. Fietsam, 97 Ill. 474 [aff 6 Ill.App. 


151]. 
Smith, 102 N. 


54 N.E. 


Mich.—MeDorald v. 
W. 668, 1389 Mich. 211. 


82. Ga.—Levens v. Smith, 31 S.E. 
104, 102 Ga. 480; McKarste v. Citi- 
zens’ Bldg., ete, Assoc., (Tenn.Ch, 


App.) 53 S.W. 1007. 

83. Laraway v. Fischer, 
GLI 3 IN/ Yass r0 Oi 

34. D. L Nofziger Lumber Co. v. 
Solomon, 110 P. 474, 13 Cal.Avp. 621; 
Rash v. Whitney, 4 Mich. 495; Hen- 
son v. Pascola Stave Co., 177 S.W. 
787, 190 Mo.App. 471. 

€5. I1ll.—Chicago Sanitary Dist. v. 
Bernstein, 51 N.H. 720, 175 -Ill. 215. 

Ind.—Baldwin v. Runyan, ‘35 N.E. 
569, 8 Ind.App. 344. 

Mass.—Westfield Cigar Co. v. In- 
surance Co. of North America, 47 N. 
BE. 1026, 169 Mass. 382. 

s.c.—Sloan v. Hunter, 34 S.E. 658, 
879, 562S.C.. 385,76) Am. SiR. 65 5c 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697; 


49 Hun 


Padgitt. Bros. Co. v. Dorsey, (Civ. 
App.) 206 S.W. 851. 
86, "To: 
infra § 


Documentary evidence see 
210 


Expert or opinion evidence generally 

see infra § 212. 
ety pornetives questions see 

213, 

87. U.S.—Stebbins v. Duncan, 2 S. 
Cty 813 108! U.Sabs2.0 cy dade a6 ans: 
Nassau Electric R. Co. v. Corliss, 126 
or 355,461 (CCAD bie 

Ala. Henderson v. Holmes & Daw- 
son, 85 So. 536, 204 Ala._203; Ala- 
bama Great Southern Ry. v. Foley, 
70 So. 726, 195 Ala. 391; Dorough v. 
G. M. Harrington & Son, 42 So. 557, 
148 Ala. 305; Emrich v. Gilbert Mfg. 
Co.,. 35 So. 322, 1388 Ala. 316;’ Coghill 
v. Kennedy, 24 So. 459, 119 Ala. 641; 
Bricken v. Sikes, 68 So. 801, 14 Ala. 
App. 187 [cert den 69 So. 425, 194 Ala. 


148] 
262 P. 


infra § 


Ariz.—Strahan v. Haynes, 


995, 88 Ariz. 128; Rush v. French, 25 
P. 816, Lb, Ariz. (99. 
Ark.—Kahn v. Lucchesi, 46 S.W. 


429, 65, Arky, 371 

Cal.—In re Huston’s Hstate, 124 P. 
852, 163 Cal. 166; Berliner v. Travel- 
lers’ Ins.\Co., 58 PB. 922, 121 Cal’ 451i; 
Natoma Water, etc., Co. v. Clarkin, 14 
Cal. 544. 

Colo.—Whitehead v. Jessup, 29 P. 
916, 2 Colo.App. 76. 

Conn.—Plumb y. Curtis, 33 A. 998, 
66 Conn. 154. 


_ Fla.—Jacksonville, ete, R. Co. v. 
Peninsular Land, etc., Co., 9 So. 661, 
ee Hlae> Lys Stilts LakiwAtn Gone GOs 


Ga.—Waxelbaum v. Berry, 25 S.E. 
775, 99 Ga. 280; Pearson v. Forsyth, 


61 Ga. 537. 
Jones, 22 Ha- 


Hawaii.—Sumner v. 
waii 23. 

Ill.—First Nat. Bank v. Gerry, 195 
Ill.App. 513; Millers’ Nat. Ins. Co. v. 
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words, where specific grounds are stated the impli- 
are no others,®® or, if others, 


cation is that there 


Jackson County Milling, ete., Co., 60 
Tll.App. 224; Hess v. Ferris, 57 I11. 
App. 37. 


Ind.—Myers v. State, 47 Ind. 293. 

Iowa.-—Lane v. Varlamos, 239 N.W. 
689, 213 Iowa 795; Mathews v. Her- 
ron, 67 N.W. 226, 70 N.W., 736, 102 
Iowa 45. 

Kan.—Kansas Farmers’ F. Ins. Co. 
v. Hawley, 27 P. 176, 46 Kan. 746. 

Ky.—Huling v. Fort, 2 Litt. 193. 

La.—Jackson v. Missouri Pac. R. 


Co., 141 So. 770. 

Mass.—Hildreth v. Martin, 3 Allen 
ie Howard v. Hayward, 10 Mete. 
40 

Mich.—Detzur v. B. Stroh Brewing 
Co., 77 N.W. 948, 119 Mich. 282, 44 
TERA 500: 

Minn.—tTriggs v. Jones, 48 N.W. 
1113, 46 Minn. 277; Smith v. Bean, 
48 N.W. 687, 46 Minn. 138; Vaughan 


v. McCarthy, 
aoe 

Miss.—Alexander vy. Eastland, 37 
Miss. 554. 

Mo.—Laster v. R. & V. Motor Co., 
269 S.W. 665, 219 Mo.App. 211; Run- 
yan v. Marceline Coal & Mining Co., 
172 S.W. 1165, 186 Mo.App. 707; Drew 
v. Drum, 44 Mo.App. 25; Griveaud v. 


65 N.W. 249, 63 Minn. 


St. Louis Cable, etc., R. Co., 33 Mo. 
App. 458. 

Mont.—Dorais v. Doll, 83 P. 884, 
33 Mont. 314. 


Neb.—Lincoln Supply Co. v. Graves, 
102 N.W. 457, 73 Neb. 214. 

N.H.—Willey v. Portsmouth, 9 A. 
mee — N.H. 214. 

Y.—Kleiner v. Third Ave. R. Co., 
56 NN. ASG OZ EN ae Si. eR OSS] 
Lewin v. Redfield, 68 N.Y. 627 mere 
Union Trust Co. v. Leighton, 82 N.Y. 
S. 7, 83: App.Div. 568; West v. New 
York Cént., etc., R. Co., 67 N.Y.S. 104, 
55 App.Div. 464; Bullock v. Oppman, 
1 N-Y:S. 203° [aff 23 N-H. 1148, 119 N. 
Ye 63.044) Boyd va Boyd, 29 sNeveSsat, 
9 Mise. 161; Purdy v. Manhattan El. 
COs MS UN Y.S41290% 

N.C. i 78 N.C. 342. 

Or.—Ladd v. Sears, 9 Or, 244. 

Pa.—Mills v. Buchanan, 14 Pa. 59; 
Sattenstein v. Allemania F. Ins. Co., 
25 Pa.Dist. 734. 

Porto Rico.—Rodriquez v. Porto 
Ricor Re vetes, Coils Porto Ricor6l's. 

S.C.-—Piero v. Southern Express 
Co., 88 S.E. 269, 103 S.C. 467. 

Tenn.—Monteeth v. Caldwell, 7 
Humphr. 13; Pillow v. Shannon, 3 
Yerg. 508. 

Tex.—Unique Illustrating Co. v. 
Withers, (Civ. App.) 383 =S.W. (2d) 
1074; Beasley v. Faust, (Civ.App.) 
217 S.W. 179; Runkle v. Smith, 133 S. 
W. 745, 36 Tex.Civ.App. 549; Folts v. 
Ferguson, (Civ.App.) 24 S.W. 657. 

Vt.—Zabarsky v. Employers’ Fire 
Ins? Co.) 123 A. 520, 97 Vit. 377; Yluce 
v. Hassam, 58 A. 725, 76 Vt. 450; Wil- 


lett v. St. Albans, 38 A. 72, 69 Vt. 330. 
Va.—Richmond Ice Co. v. Crystal 
Iee Co., 49 S.B. 650, 108 Va. 465. 


Wash.—Gustin v. Jose, 39 P. 687, 


11 Wash. 348. 


Wis.—Shaw v. Sun Prairie, 42 N. 
W. 271, 74 Wis. 105; Ripon v. Bittel, 
30 Wis. 614. 

[a] Tllustrations.—(1) The trial 


court was not required to consider 
any objection, to insufficiency of 
predicate for admission of purported 
carbon copies of letters, not urged. 
Unique Illustrating Co. v. Withers, 
(Tex.Civ.App.) 338 S.W.(2d) 1074. (2) 
Testimony that after the services 
were rendered to defendant’s married 
daughter, defendant orally promised 
to pay if the daughter’s husband did 
not, while objectionable because 
showing a contract in’ contravention 
of the statute of frauds, was prop- 
erly received over objection that the 
promise, having been made after the 
services were rendered and not being 
in writing, and was not binding on 
defendant. Johnson vy. Tindall, (Tex. 
Civ.App.) 161 S.W. 401. 
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[b] Incompetent testimony will 
not be excluded on the objection 
alone that it is irrelevant and imma- 
terial, if it has any relevancy to the 
issue. Knights of Maccabees of the 
World v. Johnson, (Tex.Civ.App.) 143 
S.W. 718. 


68. Bass v. State, 36 N.E. 124, 136 
iD aG Bae hha 
gs. U.S.—Texas, ete, R. Co. ov. 


Watson, 23 S.Ct. 681, 190 U.S. 287, 47 
L.Ed, 1057 [aff 112 F. 402, 50 C.C.A. 
230]; Hinde v. Longworth, 11 Wheat. 
199, 6 L.Ed. 454; Delaware, etc., R. 
Cow Ven Devore; el22) Ws Vi91h 58 C.C.A- 
543). LGerta deny ao. oO Ob opos LL90L Wes. 
561, 47 L.Ed. 1184]; Rhoades v. Selin, 
20 F.Cas.No. 11, 740, 4 Wash.C.C. 715; 
Fischer v. Neil, 6 F. 89. 
Ala.—Oden-Elliott Lumber Co. v. 
Daniel-Gaddis Lumber Co., 98 So. 730, 
210 Ala. 582; Conecuh Naval Stores 
Co. v. CaSstillow, 96 So. 142, 209 Ala. 
271; Berow v. Brown, 94 So. 772, 208 
Ala. 476; Dixie Industrial Co. v. Bank 
of Wetumpka, 92 So. 786, 207 Ala. 
293; Alabama Power Co. v. Talmadge, 
93 So. 548, 207 Ala. 86 [error dism 42 
S.Ct. 463, 259 U.S. 575, 66 L.Hd. 1071]; 
Smith v. Bachus, 70 So. 261, 195 Ala. 
8; Cooper v. Slaughter, 57 So. 477, 
175 Alaw21 Kine Vv. El 5 5.Som205, 
172) Alawk4asi Mobile, Jeanie, RCo: 
v. Odom, 53 So. 765, 169 Ala. 507; Hig- 
don v. Garrett, 50 ‘So. 323, 163 Ala. 
285; Emrich v. Gilbert Mfg. Co., 35 
So. 322, 188 Ala. 316; Alabama Great 
Southern R. Co. v. Bailey, 20 So. 313, 
112 Ala; 167; Sharp v. Hall,/5. So. 497, 
86 Ala. 110; 11 Am:S.R. 28; Gaston”v. 
Weir, 4 So. 258, 84 Ala. 193; Garrett 
Vie Drabuesy 3io Son 49% 82 5-Ala.) 22:7 : 
Floyd v. State, 2 So. 683, 82 Ala. 16; 
Alexander v. Wheeler, 78 Ala. 167; 
Garrett’s Adm’rs v. Garrett & Gar- 
rett, 27 Ala. 687; Creagh & Forwood 
v. Savage, 9 Ala. 959; Vickery v. Bag- 
gett, 101 So. 102, 20 Ala.App. 143 [rev 
on other grounds 101 So. 104, 211 Ala. 
610]; Rogers v. Whittle, 74 So. 96, 
15 Ala.App. 550; Louisville & N. R. 
Cos Vel Diekson, its: (So.,7507 LonAda. 
App. 423 [cert den 74 So. 1005, 199 
Ala. 699]; Birmingham Fuel Co. v. 
Stocks, 68 So. 568, 14 Ala.App. 136 
[cert den 69 So. 1017, 193 Ala. 675]. 
Ariz.c—Central Copper Co. v. Kle- 


fisch, 270 P. 629, 34 Ariz. 230. 
Ark.—Kahn v. Lucchesi, 46 S.W. 
T2909 PO be Arico link Sst emOULS; MmeUCh. sky 


Co. v. Hackett, ‘24 S.W. 881, 58 Ark, 
$81, 41: Am.S.R. 105. 

Cal.—St. Vincent’s Insane Inst. v. 
Davis, 61 P. 477, 129 Cal. 20; Ber- 
liner v. Travelers’ Ins. Co., 53 P. 922, 
121 Cal. 451; Natoma Water, etc., Co. 
v. Clarkin, 14 Cal. 544; Root v. Con- 
lin, 223 P. 10238,.65 Cal.App. 241. 

Colo.—Whitehead v. Jessup, 29 P. 
916, 2 Colo.App. 76. 

Conn.—Plumb v. Curtis; 33 A. 998, 
66 Conn. 154; Erie Preserving Co. v. 
Miller, 52 Conn. 444, 52 Am.R. 607. 

Fla.—Sullivan v. Richardson, 14 
So. 692, 33 la. 1. 

Ga.—Southern Pine Co. v. Smith, 
38 S.E. 960, 113 Ga. 629; Waxelbaum 
v. Berry, 25 S.E. 775, 99 Ga. 280; Cox 
v. Cody, 75 Ga. 175; Pearson v. For- 
syth, 61 Ga. 537; Goodtitle v. Roe, 
20 Ga. 1385; Lamon v. Perry, 125 S:E. 
907, 33 Ga.App. 248. 

Ill—Foreman-State Trust & Say- 


ings Bank v. Demeter, 179 N.E. 465, 
347 Ill. 72; Hwen v. Wilbor, 70 N.E. 
575, 208 Ill. 492) [aff 99 Ill.App. 132]; 


53 N.E. 1008, 179 Ill. 
OF EN: 
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Gage v. Eddy, 
492; Garrick v. Chamberlain, 
620; First Nat. Bank v. Gerry, 
Ill.App. 513. 


5 N.B: 1006, 37 NE. 16, 137 Ind. 622; 
roe v. State, 36 N.H. 124, 186 Ind. 

65. 

Iowa.—Mallory Commission Co. v. 
Elwood, 95 N.W. 176, 120 Iowa 632; 
State v. Van Tassel, 72 N.W. 497, 103 
Iowa 6; Taylor v. Wendling, 24 N.W. 
40, 66 Iowa 562; Farwell v. Tyler, 5 


that they are waived.8® 


Iowa 535. 

Kan.—Priest v. Robinson, 67 P. 
850, 64 Kan. 416; Kansas Farmers’ 
F'. ins. Co. °v.° Hawley, 27 2.911676 
Kan. 746; Botkin vy. Livingston, 16 
Kan. 39. : 

Ky.—Huling v. Fort, 2 Litt. 193. 
kerham v. Perot, 18 So. 122, 
48 La.Ann. 209. 

Md.—Du Val v. Du Val, 21 Md. 149. 

Mass.—Com. v. Mead, 26 N.E. 855, 
153 Mass. 284; Holbrook v. Jackson, 
7 Cush’ 136° ‘ 

Mich.—Spencer v. Terry, 94 N.W. 
372, 133 Mich. 39; Jochen v. Tibbells, 
14 N.W. 690, 50 Mich. 33; Hollister 
v. Brown, 19 Mich. 163. 

Minn.—Stahl vy. Duluth, 74 N.W. 
143, 71 Minn. 341; Graves v. Backus, 
72 N.W. 811, 69 Minn. 532; Triggs v. 
Jones, 48 N.W. 1113, 46 Minn. 277; 
Smith v. Bean, 48 N.W. 687, 46 Minn. 
138; Schwartz v. Germania L. Ins. ‘ 
Co., 21 Minn. 215. a 

Mo. —Walser v. Wear, 42 S.W. 928, 
141 Mo. 443; Russell v. Glasser, 6 S. 
W. 362, 93 Mo.' 353; Hannibal, ete, 
R. Co. v. Moore, 37 Mo. 338; Latimer 
v. Metropolitan St. R. Co., 103 S.W. 
1102, 126 Mo.App. 70; Barnard State 
Bank v. Fesler, 89 Mo.App. 217; Walk- 
er v. Hoeffner, 54 Mo.App. 554; Gri- 
veaud v. St. Louis Cable, etc., R. Co., 
33 Mo.App. 458; Taussig v. Schields, 
26 Mo.App. 318; Ring v. Canada 
Southern Line, 14 Mo.App. 579. 

Mont.—Baker v. Union Assur. 
of London, Limited, 264 P. 132, 81 
Mont. 281; O’Keefe v. Dyer, 52 P. 196, 
20 Mont. 477; Story v. Black, 1 P. ie 
5 Mont. 26, 51 Am.R. 37 [error dism 
ope US 235, 17. 4S Ct, L76y i 30 ead. 

Neb.—Lincoln Supply Co. v. Graves, 
102 N.W. 457, 73 Neb. 214. 

N.H.—Managle y. Parker, 71 A. 637, 
75 N.H. 139,°24 L.R.A.N.S. 180, Anns 
Cas.1912A 269. 

N.Y.—Evans v. Keystone Gas Co., 
42 N:E. 513, 148° NY. 112; 51 Am.SaR. 
681, 30 L.R.A. 651; McCulloch v. Hoff- 
man, 73 N.Y. 615 mem; Marston v. 
Gould, 69 N.Y. 220; Blossom v. Bar- 
rett, 37 N-Y. .434, 97 Am.D. 747, 55 
Transcr.A. 36; Durgin v. Ireland, 14 
N.Y. 322; Newton v. Harris, 6 N.Y. 
345, 1 Code Rep.N.S. 414; Friedman 
v. Breslin, 65 N.Y.S. 5, 51 App.Div. 268 
[afe 169 N.Y. 574, 61 N.E. 1127]; Haw- 
kins v. George Ringler & Co., 62 N.Y. 
S. 56, 47 App.Div. 262; Asbestos Pulp 
Co. v. Gardner, 57 N.Y.S. 353, 39 App. 
Div. 654; Horn v. New Jersey Steam- 
boat Co., 48 N.Y.S. 348, 23 App.Div. 
302; Harris v. Panama R. Co., 18 N. 
Y.Super. 312; Porter v. Valentine, 41 
N.Y.S. 507, 18 Misc. 213. 

N.C.—Avent v. Arrington, 10 S.E. 
991, 105 N.C. 377; Gidney v. Moore, 


86 N.C. 484. 
159 N.W. 


N.D.—Petrie v. Wyman, 
616, 35 N.D. 126. 
Ohio.—Gschwind v. Viers, 152 N.E. 
911, 21 OhioApp. 124. 
Or.—Hildebrand v. United Artisans, 
91 P. 542, 50 Or. 159; Ladd v. Sears, 


9 Or, 244. 

Pa.—Healey v. Bowman, 115 A. 
184, 271 Pa. 298;: Mills v. Buchanan, 
14 Pa. 59; Silver Costume Co. v. Pas- 
sant, 71 Pa.Super. 252. 

Porto Rico.—Suris v. Quinones, 17 
Porto Rico 614. 

8.C.—Springs v. South Bound R. 
Co., 247 S.H. 166, 46. S.Gs 104. 

S.D.—Port Huron First Nat. Exch. 
Bank v. Sherman, 70 N.W. 647, 9 S.D. 
492; Bailey v. Chicago, ete., R. Cor, 
54 N.W. SUGMieUSaoweos deh Ti aAeneoes 

Tenn.—Shea v. Mabry, Ll Lea 319. 

Tex.—Houston) .& S26.) Re Comings 
Haberlin, 133 S.W. 873, 104 Tex. 50 
[answering certified questions 125 S. 
W. 107, 58 Tex.Civy.App. 375, reh den 
134 S.W. 411]; Missouri, ete, R. Co. 
VinRichy dl. S.w. 4s 5d: "Tex. Civ. App. 
312; Northern Texas Traction Co. vy. 
Caldwell, 99 S.W. 869, 44 Tex.Civ.App. 
374; Patrick v. Badger, (Civ.App.) 41 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Application of rule. Pursuant to the above rule,°° 
it has been held that an objection to the competency 
of the evidence sought to be elicited is not an ob- 
jection to the competency of the witness;®! that an 
objection to the competency of a witness on the 
ground of interest does not raise the question of 
his competency on the ground of publie policy;*? 
and that an objection to the competency of an 
attorney that it is not shown that he was not act- 
ing for his elient is not sufficient to raise the ques- 
tion that an attorney is not competent to testify 
without the consent of his client.°* So it has been 
held that an objection that the evidence is in its na- 
ture inadmissible is not raised by an objection that 
the evidence cannot be introduced under the plead- 
ings;°* that an objection on the ground of variance 


raises no question that the evidence was hearsay ;°* 


that an objection that the evidence is not supported 
by the complaint does not raise the question as to 
the foundation for its admission®® or its nonrespon- 
siveness;°? that an objection that the evidence is 
hearsay does not raise the question that it is not the 
best evidence®® or that no proper foundation was 
laid;®® that an objection that no foundation for 
the question had been laid is not sufficient to exclude 
the answer to a question calling for an opinion;? 


S.W. 538; Hampton v. Hampton, 29) (1) Objection 
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to testimony 
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that an objection to a question as leading does not 
raise the objection that it was an attempt to im- 
peach the party’s own witness? or that the answer 
is not responsive;* that an objection that sufficient 
facts are not stated will not raise the question wheth- 
er the facts assumed have been proved;* that a de- 


feet in the form of a question to a witness on redirect 


examination is not reached by an objection that it is 
not proper redirect examination;® and that an ob- 
jection to the relevancy, competency, and material- 
ity of the subject-matter of a question raises no 
question as to its form.® But it has been held that 
an objection to evidence as incompetent and “imma- 
terial” is sufficient to exclude the evidence as ir- 
relevant;’ that an objection by a party to evidence 
of a conversation with his agent on the ground that 
the same was “not binding on” the former, is suffi- 
cient to raise the question of the admissibility of 
the conversation;® and that the court must exclude 
parol evidence of facets not properly provable by 
parol, although objected to on an untenable ground.® 
Other cases in which the sufficiency of the objec- 
tion to reach particular defects has been determined 
appear in the note.'® 

[§ 210] (b) Documentary Evidence. Among oth- 
er instanees'? a general objection, it is held, does 


that, that the evidence was not the meas- 


S.W. 423, 9 Tex.Civ.App. 497. 

Vt.—Hathaway vy. Goslant, 59 A. 
835, 77 Vt. 199; Morrisette v. Canadi- 
an Pac! RR. Co., 56) A. 1102, 76. Vit. 267; 
Willett v. St. Albans, 38 A. 72, 69 Vt. 
330. 

Wash.—Mychel Co. v. Lashua, 213 
PP; 917," 124 Wash. 163% Kinnane v. 
Conroy, 101 P. 223, 52 Wash. 651. 

Wis.—Kollock v. Parcher, 9 N.W. 
67, 52 Wis. 393. 

$0. See supra text and notes 87-89. 

91. Colo.—United Oil Co. v. Rose- 
berry, 69 P. 588, 30. Colo. 177. : 

Ind.—Keely v. City of Indianapolis, 
97 N.E. 568, 49 Ind.App. 396. 

Kan.—Topeka v. Griffey, 51 P. 296, 
6 Kan.App. 920. 

Minn.—Parsons Band Cutter, etc., 
Co. v. Haub, 86 N.W. 14, 83 Minn. 180. 

Vt.—Watriss v. Trendall, 52 A. 118, 


74 Vt. 54. 
Wis.—In re Manzner’s Estate, 207 
N.W. 703, 189 Wis. 340; Sucke v. 


Hutchinson, 72 N.W. 880, 97 Wis. 373. 
92. Fulton Ins. Co. vy. Goodman, 
32 Ala. 108. 
93. Faylor vy. Faylor, 68 P. 482, 136 
Cal. 92 


94. Barber v. Rose, 5 Hill (N.Y.) 
76. 

95. Plumb v. Curtis, 33 A. 998, 66 
Conn. 154. 

96. Nitschka v. Geiszler, 137 N.W. 
454, 202 .N.D. 412. 

97. Nitschka v. Geiszler, supra. 

$8. Blair v. Boyd, 129 S.W. 870, 


61 Tex.Civ.App. 435. ; 

99. Rodriquez v. Porto Rico R., 
ete., Co., 19 Porto Rico 613. 

I. Casey. Perew, 10 -N-Y-S. 81) 
46 Hun 60. 

2. Deubler v. United Rys. Co. of 
St. Louis, 187 .S.wW. 813, 195 Mo.App. 
658. 

3.° Stone v. Morrison & Powers, 
(Tex.Civ.App.) 294 S.W. 641 [rev on 
other grounds (Commn.App.) 298 S. 
W. 538]. 

4 Mount v. Brooklyn Union Gas 
Co., 76 N.Y.S. 538, 72 App.Div. 440. 

5. Beyer y. Peoria, B. & C. Trac- 
tion Co., 156 Ill.App. 

6. Hildebrand v. 
91 P. 542, 50 Or. 159. 

7. State v. Cordaro, 
211 Iowa 224. 

8. Jungworth v. Chicago, M. & St. 
P. Ry. Co., 123 N.W. 695, 24 S.D. 542. 

9. Presnell v. Garrison, 28 S.E. 
409, 121 N.C. 366. / 

10. See cases infra this note. 

[a] Objections held insufficient.— 
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47. , 
United Artisans, 


233 N.W. 51, 


plaintiff received a letter from de- 
fendant offering to pay a certain 
amount for his crop, on the ground 
that defendant’s offer was no evi- 
dence of value of the crop, is not apt 
for presenting the question that the 
testimony related to a compromise 
offer and was therefore incompetent. 
Farabee v. Wade, 76 So. 941, 200 Ala. 
583. (2) In a statutory claim suit 
counsel’s statement that plaintiff had 
a judgment, and that execution had is- 
sued on it, was not a sufficient objec- 
tion to testimony inquiring into 
foundation of claim. Pope y. Glenn, 
75 So. 917, 200 Ala. 169; Root v. Con- 
lin, 223 P. 1023, 65 Cal.App. 241. (3) 
Where defendant objected to testi- 
mony as to plaintiff’s statements of 
past pain, and it is evident that his 
further testimony related to declara- 
tions of perc pain, and defend- 
ant did not further object, his objec- 
tion did not reach later testimony. 
Graul v. United Rys. Co. of St. Louis, 
193. S.W. 38. (4) An objection to 
testimony that a machine was guard- 
ed after the accident as not being 
the proper method of proving wheth- 
er guards could be put on is not suffi- 
cient to call the attention of the court 
td the objection that the evidence 
was inadmissible to show negligence 
of the master. Phillips v. Hamilton 
Brown Shoe Co., 165 S.W. 11838, 178 
Mo.App. 196. (5) In an action for 
loss of baggage, an objection to' evi- 
dence as to the articles lost because 
there was nothing to show that they 
constituted baggage was. properly 
overruled as that question could not 
be raised by an objection to evidence. 
House v. Chicago & N. W. Ry. Co!, 142 
N.W. 736, 32 S.D. 209 [rev on reh 138 
N.W. 809, 30 S.D. 321, Ann.Cas.1915C 
1045]. (6) Other instances of de- 
fects not reached by objection made. 
Birmingham Ry., Light & Power Co. 
Vv. Colbert, 67 So: 513, 190 Ala. 22:9; 
Reinke v. Sanitary Dist. of Chicago, 
103 N.B. 236, 260 Ill. 380; Scrivner v. 
American Car & Foundry Co., (Mo.) 
50 S.W.(2d) 1001; Abbott v. Chicago, 
B. & Q. R. Co., 130 N.W. 438, 88 Neb. 
727; Sixth Ave. R. Co. v. Metropoli- 
tan El) R. ‘Co.,. 56 Hun’ 182,.9) NVY.S. 
207; Kinnane v. Conroy, 101 P. 223, 
52 Wash. 651. 

[b] Objections held sufficient.— 
(1) In condemnation proceedings, an 
objection to evidence of what plain- 
tiff paid for other property for use in 
the same enterprise, on the ground 


ure of value, was sufficient to raise 
the question of the admissibility of 
such evidence, offered as substantive 
evidence, or on cross-examination as 
a test of an expert’s knowledge of 
value. Oregon R. & Nav. Co. v. Hast- 
lack, 102 P: 1011, 54 Or. 196, 20 Ann: 
CaswianGoceme cen) Where defendant, 
counterclaiming for: breach of war- 
ranty of an engine, sold for use in 
his greenhouses, that it would answer 
his purposes, was asked what hap- 
pened to the flowers when he was. 
without water so many days, the ob- 
jection for lack of proof that defend- 
ant “could not have procured water 
for his plants without this pumping 
arrangement,’ and exception to its 
admission, sufficiently raised the 
point that it was defendant’s duty to 
adopt reasonable measures to mini- 
mize the loss, and that he could not 
recover for the total loss of the flow- 
ers, if he made no attempt to mini- 
mize the loss by procuring water 
in other ways, unless their total loss 
did not exceed the injury to them be- 
fore he could obtain sufficient help 
to water them, plus the expense of 
maintaining a force for that purpose 
till he could get in a satisfactory 
engine. Ralph B. Carter Co. v. Fisch- 
er, 121 N.Y.S. 614. (3) Other inm= 
stances of defects reached by objec- 
tion made. International Harvester 
Co. of America v. Chicago, M. & St. 
P. Ry. Co., 172 N.W. 471, 186 Iowa 86; 
Turner v. King (Mo.App.) 224 S.W. 
oH 

See cases infra this note. 

[a] Questions nct raised by par- 
ticular objections.—(1) Objections 
to extracts from scientific medical 
works were properly overruled, 
where they did not point out the lack 
pees that they were works of au- 
thority and standing. Barfield v. 
South Highland Infirmary, 68 So. 30, 
U9? Atay 553, Ann. Cas! 19 13@o19or: 
(2) A general objection that certain 
documents prepared by or under the 
direction of defendant’s servant, 
whose negligence was alleged to have 
caused the accident, were immateri- 
al, incompetent, and not impeaching, 
did not include or present to the trial 
court an objection subsequently made 
that the documents were privileged. 
Langdon vy. Minneapolis St. Ry. Co., 
138 IN. W. 790, 120) Minn: “6.79 (3)) In 
an action for injuries to a shipment 
of horses, there was no error in re- 
ceiving in evidence'a receipt for the 
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_ not raise the question that no sufficient foundation 
was laid for the introduction of documentary evi- 
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dence,'? or as to the genuineness,'® form,'* execu- 


horses by the consignee, which had 
written across the front a statement 
by a freight inspector of the carrier 
that he had inspected the horses and 
found five of them with one swollen 
leg each, “apparently had rough han- 
dling in transit,’ over the objection 
that the evidence was immaterial and 
irrelevant, such objection being in- 
sufficient to raise the point that it 
was hearsay. Cole v. Minneapolis, 
SEPA sc S'S. Me Ry. (Cox 34. N OW. 
296, 117 Minn. 33. (4) Objection to 
competency, relevancy, and materi- 
‘ality of ordinance does not embrace 
objection to want of proof ordinance 
was in force. Smith v. Wilson, (Mo. 
App.) 296 S.W. 1036. (5) <A general 
objection to the admission of an ac- 
count does not sufficiently present the 
specific objection that plaintiff can- 
not recover because of splitting his 
demand. Peper Automobile Co. v. 
St. Louis_Union Trust Co., (Mo.App.) 
PSM LO ono. Rhe pointy that 
a letter deals with compromise nego- 
tiations between the parties is not 
raised by the objection that it is im- 
material. Maggard . v. Stuyvesant 
ins.) Cow (MoiApp.)=-187 (Siw. 671 
Magegard v. Pacific Fire Ins. Co. of 
City of New York, (Mo.App.) 187 S.W. 
569. (7) Where the evidence shows 
that a book offered in evidence em- 
braces the revised ordinances of a 
city, and the book, when offered, is 
stated by counsel to show that it was 
published by the city council, which 
statement is not challenged, a general 
objection that it is incompetent, ir- 
relevant, immaterial, and no founda- 
tion laid and no't in issue is not suf- 
ficient to raise the question whether 
it purports to be published by author- 
ity. Christensen v. Tate, 128 N.W. 
622, 87 Neb. 848. (8) A general ob- 
jection that commissions to take tes- 
timony were not issued in accordance 
with the provisions of the code and 
that the return was not proper was 
not sufficient to raise the objections 
that there was no order of court for 
the issuance of the commissions nor 
any consent to the interrogatories, 
and that the only orders for the com- 
missions were orders entered by the 
elerk without any direction of the 
court. Smith y. Cowles, 81 N.Y.S. 
624,181) App.Div. 332. (9) 4 Ina suit 
for seduction, the objection that the 
transcript of the testimony of a wit- 
ness at a criminal trial wherein de- 
fendant was charged with statutory 
rape upon the plaintiff was incompe- 
tent and without foundation was in- 
sufficient to raise the objection that 
the absence of the witness had not 
been properly accounted for, a ground 
of objection which should have been 
specifically stated. Huempfner  v. 
Bailly, 156. N.W. 78, 36 S.D. 533. (10) 
In trespass to try title, execution was 
admissible to establish title of pur- 
chaser at sale thereunder, while judg- 
ment stood in force, even though it 
appeared on its face to! be erroneous 
and voidable, where objection went 


only to admission of execution in 
evidence. ‘Alcorn v. Means, (Tex. 
Civ.App.) 273 S.W. 1016. (11) A 


party objecting that testimony in a 
stenographer’s transcript duly cer- 
tified and filed was not admissible 
without proof under oath of its cor- 
rectness should object specifically, 
the objection that no proper predi- 
cate was laid being too general to 
require the court to Swear the ste- 
nographer and prove his transcript. 
Pease v. State, °(Tex.Civ.App.) 155 
S.W. 657 [mod on other grounds 
(Commn.App.) 208 S.W. 162]. (12) 
An objection to evidence of a claim 
filed against a city, that it was in- 
competent, irrelevant, immaterial, 
and insufficient, did not present the 
point that the claim had not been filed 


in time. Murray v. City of Seattle, 
165 P. 895, 96 Wash. 646. 

12. 111.—Wyman vy. City of Chica- 
go, 98 N.E. 266, 254 Ill. 202; Crawford 
ve Chicago, ete., R. Cos eii2 ists: 

Ind.—McDaneld v. McDaneld, 36 N. 
E. 286, 136 Ind. 603. 

Kan.—Slovenska Narodna Podporna 
Jednota v. Zupancic, 11 P.(2d) 1026, 
135 Kan. 692. 

Mich.—Krolik v. Graham, 31 N.W. 
307, 64 Mich. 226. 

Minn.—Thompson y. Elienz, 59 N.W. 
1023, 58 Minn. 301. 


N.Y.—Morris v. Murray, 49 N.Y.S. 
1093, 22 Misc. 697. 
Okl.—Enid, etc., R. Co. v. Wiley, 


18 2PeC9 Che 4 Okie 810: 

$.D.—Bright v. Ecker, 69 N.W. 824, 
9 S.D. 449. 

[a] MTlustration.—A general objec- 
tion to the introduction of the record 
of a deed without showing the loss of 
the original, that it was incompetent 
and irrelevant, is’ not sufficient. 
Merchants’, etc., State Bank v. Dawdy, 
82 N.E. 606, 230 Ill. 199. : 

[b] Objection that preliminary 
proof of execution of instrument had 
not been made is not raised by a gen- 
eral objection. Sargeant v. Kellogg, 
10 Ill. 273; Thompson yv. Ellenz, 59 N. 
W. 1023, 58 Minn. 301; McDonald v. 
Peacock, 35 N.W. 370, 37 Minn. 512; 
Sampson v. Mayer, 90 N.Y.S. 380 
(holding that a general objection to 
the admission in evidence of a record 
of a judgment was insufficient to 
raise the point that the trial court 
had omitted to require the party of- 
fering it to furnish the preliminary 


proof of the genuineness of the 
record). 
13. Ala.—Supreme Lodge Knights 


and Ladies of Honor v. Baker, 50 So. 
958, 163 Ala. 518. 

Ga.—Hickman v. Bell, 73 S.E. 596, 
10 Ga.App. 319. 

Jil. Franklin v. Krum, 49 N.E. 513, 
171 Ill. 378 [aff 70 Ill.App. 649]. 

Ind.—Newlon v. Tyner, 27 N.E. 168, 
28 N.E. 59, 128 Ind. 466. 
Sires ees aes v. Stephens, 9 Mich. 

Neb.—Krull v. State, 80 S.W. 272, 59 
Neb. 97. 
has BP gys ch e v. Mayer, 90 N.Y.S. 

[a] Illustrations.—(1) There was 
no error in admitting in evidence, in 
an action on a life policy, receipts, 
purporting to be signed by defendant’s 
secretary, for proofs. of death, al- 
though they were not shown to be 
genuine, the only objection being that 
they were irrelevant and immaterial. 
Supreme Lodge Knights and Ladies of 
Honor v. Baker, 50 So. 958, 168 Ala. 
518. (2) Where an issue of forgery 
is raised in an action on a note, and 
papers containing signatures of al- 
leged signers of the instrument in 
question are offered, a general objec- 
tion of irrelevanecy does not present 
the point that the genuineness of the 
signatures offered for comparison had 
not been shown. Hickman v. Bell, 
73 S.B. 596,10 Ga.App. 319. 

14. Gregory v. Langdon, 7 N.W. 
871, 11 Neb. 166. 

15. Ala.—Gillespie v. Bartlett & 
Byers, 100 So. 858, 211 Ala. 560. 

Ark.—Linn-McCabe Co. v. Williams, 
172 SW.) 8955 216 vArk. 3:0 7. 

Ill.— Walcott v. Gibbs, 97 Ill. 118. 

Ind.—Stanley v. Holliday, 30 N.E. 
634, 130 Ind. 464; Myers v. State, 47 
Ind. 293. 

37 


Miss.—Morris  v. 
Miss. 492. 

Mo.—Drew v. Drum, 44 Mo.App. 25. 

Neb.—Jewett v. Black, 82 N.W. 375, 
60 Neb. 1738; Gregory v. Langdon, 
7 N.W. 871, 11 Neb. 166. 

N.Y.—Porter v. Valentine, 41 N.Y.S. 
507, 18 .Mise. 213; Mackinstry  v. 


Henderson, 
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tion,'® acknowledgment,1*® attestation,’? or authen- 
tication!® of the documents offered in evidence, or 


Smith, 38 N.Y.S. 98, 16 Misc. 351. 
Okl.—Long Bell Lumber Co. v. Mar- 
tint 66) Ba s7cmiel, Oka 923 


Or.—J. D. Spreckles, ete., Co. v. 
Bender, 48 P. 418, 30 Or. 577. . 
S.D.—Newton v. McGee, 140 N.W. 


252, 31 S.D. 216; Park v. Robinson, 91 
N.W. 344, 15 S.D. 551. 

Wash.—McElroy v. Williams, 45 P. 
306, 14 Wash. 627. 

{a] Illustration. — -Objections to 
the offer of a note and the assign- 
ment of a mortgage in evidence, for 
the reason that they were incom- 
petent, irrelevant, and immaterial, 
were insufficient to challenge the 
execution of the papers. Newton v. 
McGee, 140 N.W. 252, 31 S.D. 216. 


16. Ala.—Williams v. Qates, 102 
So. 712, 212 Ala. 396. 

Cal.—Pratt v. Pratt;-184 BP. 956; 43 
Cal.App. 261. 


Ill.—McCarthy v.. Hetzner, 70 II1. 
App. 480; Hewitt v. Watertown Steam 
Engine Co., 65 Ill.App. 153. 

Neb.—Gregory y. Langdon, 7 N.W. 
871, 11 Neb. 166. } 

: N.Y.—Mabbett v. White, 12 N.Y. 
42. 

Tex.—Leon & H. Blum Land Co. v. 
Dunlap, 23 S.W. 473, 4 Tex.Civ.App. 
315 


[a] Want of authority of officer to 
take acknowledgment (1) is not 
raised. by general objection. Mc- 
Carthy v. Hetzner, 70 Ill.App. 480. 


(2) An objection toa written wssign- 
ment in evidence as incompetent, ir- 
relevant, and immaterial waives an 
objection thereto that the authority 
of the foreign notary who acknowl- 
edged it to take acknowledgments was 
not shown. Lessler v. De Loynes, 135 
N.Y.S. 948, 150 App.Div. 868 [reh gr 
136 N.Y.S. 1140, 151 App.Div. 919, and 
aff on rearg 138 N.Y.S. 503, 153 App. 


Div. 903 (aff 109 N.E. 1082, 215 N.Y. 
745) ). 
17. Rupert v. Penner, 53 N.W. 598, 


35 Neb. 587, 17 L.R.A. 824. 

18. U.S.—Noonan Vv. Caledonia 
Gold Min. Col 4tSScCt oo td al aU 
393, 30 L.Ed. 1061 [aff 14 N.W. 426, 
38 Dak. 189];- Wood v. Weimar, 104 
U.S. 786, 26 L.Ed. 779; Curtis v. North 
American Indian, Inc., 277 F. 909. 

Ala.—Williams v. Oates, 102 So. 712, 
212 Ala. 396. 

Cal.—Union Sav. Bank v. Rinaldo, 
92 P. 873, 6 Cal.App. 637 (affidavit). 

Dak.—Caledonia Gold Min. Co. v. 
Noonan, 14 N.W. 426, 3 Dak. 189 [aff 
tO S.Cts 912, “121 WS 73935 oO mes 
1061). 

I1l.— Cantwell v. Welch, 58 N.E. 414, 
187 Ill. 275 (failure of certificate to 
show authority of officer making it). 

Kan.—Mechaniecs’ Sav. Bank  v. 
Harding, 70 P. 655, 65 Kan. 655 (judg- 
ments). 

La.—Horn vy. Bayard, 11 Rob. 259 
(records of assignments). 

Minn.—Hall v. Conn. Mut. L. Ins. 
Co., 79 N.W. 497, 76 Minn. 401 (will). 

Mo.—People’s Bank v. Scalzo, 29 S. 
W. 1032, 127 Mo. 164 (certificates of 
protest). 

Neb.—Dworak v. More, 41 N.W. 777 
25 Neb. 735 (judgments). 

N.Y.—Konitzky v. Meyer, 49 N.Y. 
bul; “Huber vy. Ehlers), 79) INuY.S. £50, 
76 App.Div. 602 (record in another 
suit); Accetta v. Zupa, 66 N.Y.S. 303, 
54 App.Div. 33, N.Y.Ann.Cas. 190; 
Keene v. Clark, 2 Abb.Pr.N.S. 341. 

N.D.—Schweigert-Ewald Lumber 
Co. v. Bauman, 172 N.W. 808, 42 N.D. 
220. i 

Tenn.—Carlton v. State, 8 Heisk. 
16; Ingram v. Smith, 1 Head 411. 

Wis.—Best v. Davis, 18 Wis. 386 
(copy of mortgage). 

Wyo.—Thex v. Shreve, 267 P. 92,.38 
Wyo. 285. . 

[a] Objection that certified copy 
of chattel mortgage offered in evi- 


’ 


For later cases, developments and changes in the law see Annotations, same title and section numbor, 
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that they have been altered.t® If the objection is 
that an instrument is not made and certified accord- 
ing to law the objection must point out in what re- 
spect it is lacking;?° if that no predicate has been 
laid, the objection must specify in what respect 
a sufficient predicate was lacking;2! if a judgment 
is objected to as not properly rendered, the defect 
complained of must be pointed out,?2 and an objec- 
tion that an instrument has been altered must point 
out wherein the alteration consists.2* So it has been 
held that a general objection does not raise any 
question as to the sufficiency of the deseription of 
property in an instrument,?* or that it involves an 
illegal transaction,?° or that it is not the best evi- 
dence,*° that a general objection raises no question 
as to the validity of an ordinance offered in evi- 
dence,?* or that the official character of an officer 
issuing a writ was not shown.?® An objection to 
the admission of a writing on the ground that it is 
incompetent and immaterial will not raise the ob- 
jection that it is a copy,?® or, if the writing is a 
contract, that defendant’s name was signed by a 
third person without authority.?° So an objection to 
the introduction of a document on the ground that 
it is irrelevant and immaterial raises no question 
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has been held that an objection to the introduction 
of a will on the ground that no sufficient founda- 
tion was laid is sufficient to raise the objection 
that the will had never been proved or admitted to 
probate.*? So an objection that a document is im- 
material and irrelevant, and that the pleadings do 
not authorize its admission, is sufficient to warrant 
its exclusion where allegations in the pleadings war- 
ranting the admission of such document had been 
stricken out on demurrer.*? And an objection to 
a copy of an official record, certified to by one claim- 
ing to be the proper officer, on the ground that a 
proper foundation has not been laid for its admis- 
sion, has been held sufficient to raise the question 
of the identity of the party who signed the certificate 
and to the proof of his signature.?4 

Specification of grounds of objection as waiver of 
other grounds. The rule that a specific objection is 
limited to the grounds specified, and waives all other 
grounds,®® applies to documentary evidence.?® Pur- 
suant to such rule, it has been held that an objec- 
tion to the identity of an instrument is not met by 
an objection to the competency of the witness;** 
that an objection that a copy of a contract was not 
shown to be a true copy does not raise the question 


as to its admissibility under the pleading.*! 


dence was immaterial, incompetent, 
and irrelevant was too general to 
raise the objection that the county 
clerk’s seal was not affixed to the cer- 
tificate. Reynolds v. Morton, 136 P. 
795, 22 Wyo. 174. 

19. Dallas v. Luster, 147 N.W. 95, 
27 N.D. 450. 

20. U.S.—Curtis v. North Ameri- 
ean Indian, Inc., 277 F. 909. 

Ind.—Fitzpatrick vy. Papa, 89 Ind. 


4. 

Miss.—New Orleans, etc., R. Co. v. 
Moye, 39 Miss. 374. 

Neb.—Maul v. Drexel, 76 N.W. 163, 
55 Neb. 446. 

N.Y.—People v. Tobey, 47 N.E. 800, 
153 N.Y. 381; Hunter v. Walter, 29 
N.E. 1030; Hunter v. Walker, 29 N.E. 
145, 128 N.Y. 668 [rearg den 29 N.E. 
1030]; Konitzky v. Meyer, 49 N.Y. 
571 


(i. 

21. Freeman v. Young, 95 S.E. 236, 
147 Ga. 699; Karlen v. Trebble, 189 N. 
W. 519, 45 S.D. 570; Kansas City, M. 
& O. Ry. Co. of Texas v. Florence, 
(Tex.Civ.App.) 138 S.W. 430. 

{a] Stenographer’s transcript.— 
Objection to admission of stenogra- 
pher’s transeript on ground that “the 
proper foundation had not been laid’ 
was indefinite, as the objecting party 
- should have indicated what foundation 
should have been laid. Freeman v. 
Young, 95 S.E. 236, 147 Ga. 699. 


22. Jennison ‘v. Haire, 29 Mich. 
207. 
23. Stratton v. Lockhart, 27 N.H. 


715, 1 Ind.App. 380. 


24 Preston v. Davis, 112 Il1l.App. 
636. 
"25. Nilson v. Canadian Northern 


Ry. Co., 136 N.W. 280, 117 Minn. 528; 
Babcock vy. Canadian Northern Ry. 
Co., 186 N.W. 275, 117 Minn. 434, Ann. 
Cas.1913D 924. 

26. Bennet v. North Colorado 
Springs Land, etc., Co., 48 P. 812, 23 
Colo. 470, 58 Am.S.R. 281; Ackley v. 
Welch, 32 N.Y.S. 579, 85 Hun 180. 

27. Payne v. South Springfield, 44 
N.E. 105, 161 Ill. 285; Wabash R. Co. 
vy. Kamradt, 109 Ill.App. 203. 

28. McCraw v. Welch, 2 Colo. 284. 

29. Atkins v. Elwell, 45 N.Y. 753; 
Michaelis v. Wilshusen, 43 N.Y.S. 278, 
19 Mise. 153. 

30. Porter v. Valentine, 41 N.Y.S. 
507, 18 Misc. 213. 


31. Smith v. Wetmore, 60 N.E. 419, 
167 N.Y. 234. 

32. Hicks v. Deemer, 58 N.E. 252, 
187 Ill. 164. 


$3. Richardson v. John Hancock 


But it 


ee pige Ins. Co., 145 S.E. 448, 167 
a. 340. 

34 Kellogg v. Finn, 119 N.W. 545, 
22 S.D. 578, 133 Am.S.R. 945, 18 Ann. 
Cas. 363. 

35. See supra § 209. : 

36. U.S.—Massachusetts Bonding 
& Insurance Co. v. Norwich Pharma- 
cal Co., 18 F.(2d) 934. 

Ala.—Berow v. Brown, 94 So. 772, 
208 Ala. 476. ‘ 

Cal.—Root v. Conlin, 223 P. 1023, 65 
Cal.App. 241; McPherson v. Great 
Western Milling Co., 186 P. 803, 44 
Cal.App. 491. 

Ga.—Groover v. Durrence, 137 S.E. 
299, 386 Ga.App. 5438; Barringer v. 
Dauernheim, 53 So. 923, 127 La. 679. 

Mo.—McCune vy. Goodwillie, 102 S. 
W. 997, 204 Mo. 306; Sandry v. Hines, 
(App.) 226 S.W. 646 [op quashed on 
other grounds 237 S.W. 1018]; farra- 
dine v. Ford, 187 S.W. 285, 195 Mo. 
App. 684; Delmar Inv. Co. v. Lewis, 
162 S.W. 675, 180 Mo.App. 22 [certified 
questions answered 196 S.W. 1137]. 

N.J.—Claflin v. Wolff, 96 A. 73, 88 
N.J.Law 308. 

N.Y.—Porter v. Valentine, 41 N.Y.S. 
507, 18 Misc. 213. 
et gerbes he v. Hicks, 95 Pa.Super. 

Porto Rico.—Suris v. Quinones, 17 
Porto Rico 614. 

S.C.—McClintock v. Charleston & 
W.C. Ry. Co., 64 S.H. 1009, 83 S.C. 58. 

_Tex.—Houston Oil Co. v. Kimball, 
LDS. Wi Deo, Led SOW (G07 LUoe Dex, 
94 [aff (Civ.App:) 114° SW. 662]; J. 
R. Watkins Co. v. Myers, (Civ.App.) 
255.S.W. 1002; Dysart v. Wichita 
Palis, Re & Pt, W. Ry: Co., (Civ. App.) 
220 S.W. 277. 

Wash.—Mychel Co. v. Lashus, 213 
P. 917, 124 Wash. 163. 

[a] Jurisdiction of court to enter 
decree.—An objection to the admis- 
sion in evidence of the exemplification 
of the record of a court of a Sister 
state, in a suit to set aside a convey- 
ance on the ground that the court did 
not have jurisdiction to enter a decree 
affecting real estate in Missouri, does 
not challenge the jurisdiction of the 
court, except so far as it attempted to 
enter a decree affecting Missouri real 
estate. McCune v. Goodwillie, 102 S. 
W. 997, 204 Mo. 306. 

[b] Questions not raised by par- 
ticular objection.—(1) Objection to 
admissibility of records because en- 
trants were not called did not raise 
objection that their abSence was not 


that no sufficient reason was shown for not produc- 


satisfactorily explained. Massachu- 
setts Bonding & Insurance Co. v. Nor- 
wich Pharmacal Co., 18 F.(2d) 934. 
(2) Assignment of dower, including 
plat, was not objectionable as not 
showing proper recording, where it 
could have been admitted as ancient 
document. Groover v. Durrence, 137 
S.E. 299, 36 Ga.App. 548. (3) In an 
action for half the profits of a cor- 
poration, a summary from the corpo- 
rate books by plaintiff's witness was 
properly admitted against the objec- 
tion that witness had not shown that 
the records’ on which the data were 
based were correct, the books being 
in court, but not placed in evidence, 
and there being no objection that the 
summary was incorrect. McPherson 
v. Great Western Milling Co., 186 P. 
803, 44 Cal.App. 491. (4) Where, in 
action to quiet title, plaintiffs intro- 
duced sheriff’s deed as proof of title 
in themselves, without proof of judg- 
ment and execution authorizing it, 
and evidence showed that the corpo- 
ration referred to in the deed had an 
interest in the property prior to execu- 
tion, defendant’s objection to its ad- 
mission as showing no interest in the 
corporation was not good. Root v. 
Conlin, 223 P. 1023, 65 Cal.App. 241. 
(5) Objections to the admission of 
evidence of duly authenticated copies 
of proceedings of a court of a sister 
state that the papers on their face 
show that they are not a complete 
transcript of the entire proceedings, 
that there is in the transcript no 
signed judgment, and that the court 
in the sister state was without juris- 
diction, go to the effect and not to the 
admissibility of the evidence, and the . 
authenticated record is properly re- 
ceived in evidence. Barringer v. 
Dauernheim, 53 So. 923, 127 La. 679. 
(6) Ina suit for destruction by fire 
of property near defendant’s right of 
way, a train register offered to prove 
entries made therein by the witness 
as to time of arrival of trains was 
properly admitted, where defendant 
objectéd only to its admissibility to 
prove entries made by others than 
witness. McClintock v. Charleston & 
Wis Gs) nya. COs, O04 pono elO09 Som sres 
58." (i) In trespass (to) (try, title, 
execution constituting chain in plain- 
tiff’s title was not rendered inadmis- 
sible as against objection that judg- 
ment debtor had no title to the land. 
Alcorn v. Means, (Tex.Civ.App.) 273 
S.w. 1016. 
37. Bullen v. Arnold, 31 Me. 583. 
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ing the original;?® that an objection to the introduc- 
tion of a document based on the incompetency of the 
witness offering it does not raise the objection that 
the document was incompetent because of extraneous 
matter;*® that an objection that a deed was defec- 
tively acknowledged does not raise the objection that 
the execution was not duly proved;*® that an ob- 
jection to a bond that it was not properly executed 
or signed by the parties to be bound thereby does not 
reach the authority of the attorneys who signed the 
names of the sureties;*! that an objection to sched- 
ules in bankruptey on the ground that plaintiff's 
judgment was not properly scheduled does not raise 
the objection that the judgment scheduled was not 
the one sued on;*#2 and that an objection to the re- 
ception of a deposition, on the ground that it is not 
sufficiently proved that the witness is unable to at- 
tend, does not present the question as to the compe- 
tency ofthe evidence.*? So, where defendant objects 
to a copy of a deed certified by a registrar of land 
titles, on the ground that it was not certified by the 
proper officer, he waives the objection that the deed 
had not been acknowledged as required by statute.*+* 
Where a sheriff’s deed is admitted without prelim- 
mary proof of a judgment and execution, such ob- 
jection is waived by specifying a different ground 
for the exclusion of the deed,**® and in such ease the 
waiver operates at once, and is not obviated by pres- 
entation of the point in a subsequent motion for 
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[§§ 210-212 


nonsuit.4® But an objection that a notation on a 
bill of lading was not shown to be the act of plaim- 
tiff or any one authorized by him, is sufficient to raise 
the issue of want of authenticity.** 

[§ 211] (c) Parol and Secondary Evidence. A 
general objection does not raise the point that parol 
evidence has been introduced tending to establish*® 
or to vary or contradict?® the contents of a writing. 
So, where a question is intended to elicit a state- 
ment that a person who executed a written contract 
was an agent of an undisclosed principal, an objec- 
tion thereto that it will show a different agreement 
from that produced in writing cannot be extended 
as an objection to prior improper parol evidence 
that was admitted without objection.°° 

Secondary evidence. A general objection to evi- 
dence is insufficient to raise the question that it is 
not the best evidence,*! although there is apparent 
authority to the contrary.®?* An objection to testi- 
mony as to what X-ray plates showed, on the ground 
that the plates were the best evidence, need not he 
coupled with a demand for production of the plates.*? 

[§ 212] (d) Expert and Opinion Evidence—aa. 
In General. A general objection is insufficient to 
raise the point that the evidence is incompetent as 
a mere opinion or conclusion of the witness;>* that 
the fact sought to be elicited is not one to be proved 
by opinion evidence ;°° that the witness is not quali- 


38. Kollock v. Parcher, 9 N.W. 
67, 52 Wis. 393. 

so Gustin v. Jose, 39 P. 687, 11 
Wash. 348. 

40. Alexander v. Eastland, oT 
Miss. 554. 

41. Dysart v. Wichita Falls, R. & 
Ft. pa Ry. Co., (Tex.Civ.App.) 220 S. 
W. 27 

42. Claflin v. Wolff, 96 A. 73, 88 N. 
J. Law 308. 

43. Johnston v. Bush, 57 N.Y. 633. 


44. Mychel Co. v. Lashua, 213 P. 
917, 124 Wash. 163. 

45. Root v. Conlin, 223 P. 1023, 65 
Cal.App. 241. f 

46. Root v. Conlin, supra. 


4:7. Morris - v. Davis; (Tex. Civ. 
App.) 3 S.W.(2d) 109. ; 
48. Southern Ry. Co. v. Lewis, 51 


So. 863, 165 Ala. 451; Stuart v. Mit- 
chum, 33 So. 670, 135 Ala. 546; Hoek 
v.. Allendale Tp., 126—N.W:; -987, 161 
Mich. 571, 21 Ann.Cas. 118;, Currier 
VAN Boston, ~tewmRa Co, s4oN.B. 498. 

49. Union Cash Register Co. Vv. 
John, 52 N.W. 48, 49 Minn. 481; Piret- 
ti v. Firestone Tire & Rubber Co., 
120 N.Y.S. 782. 


50. Brady v. Nally, 45 N.E. 547, 
151.N.Y. 258. 

51. Colo.—Rice v. Williams, 71 P. 
433, 18 Colo.App. 330. 


Conn.—Cunningham vy. Cunning- 
ham, 52 A. 318, 75 Conn. 64. 
Ill.—Rich v. Township 11 School 
Trustees, 41 N.E. 924, 158 Ill. 242; 
Huntington v. Aurand, 70 Ill.App. 28; 
Cooper v. Cooper, 29 Ill.App. 356. 
Iowa.—Porter v. Tenant, 197 N.W. 


79, 197 Iowa 200; Matthews v. J. H. 
Luers Drug Co., 81 N.W. 464, 110 
Jowa 231; .Weis: v. Morris, 71; N.W. 


208, 102 Iowa 3827; Mathews v. Her- 
ron, 6%. NW.» 226, 70. NOW. 736, 102 
Iowa 45; Buettner v. Steinbrecher, 60 
N.W. 177, 91 Iowa 588; Kenosha Stove 
Co. v. Shedd, 48 N.W. 9338, 82 Iowa 
540; Gelpecke v. Lovell, 18 Iowa 17. 


Kan.—Topeka Capital Co. v. March, 
61 P. 876, 10 Kan.App. 40. 

Mass.—Niles v. Patch, 13 Gray 254. 

Minn.—Cullman vy. Bottcher, 59 N. 


W. 971, 58 Minn. 381. 

Mo.—Roe v. Versailles Bank, 67 S. 
W. 303, 167 Mo. 406. 

N.Y.—Murphy v. People, 63 N.Y. 


590, 2 Cow.Cr. 221; Atkins v. Elwell, 
45 N.Y. 753; Asbestos Pulp Co. v. 


Gardner, 57 N.Y.S. 
654; Ackley v. Welch, 


353, 39 App.Div. 
SOP UN IYAS wei, 


85 Hun 178; Trankla v. McLean, 41 
N.Y.S;- 385, 18 Mise, 221. 
Tex.—Folts v. WMerguson, (Civ. 


App.) 24 S.W. 657. 

{a] Objection that evidence is in- 
competent does not raise the objec- 
tion that it is secondary. Trankla v. 
McLean, 41 N.Y.S. 385, 18 Mise. 221. 

52.4 J, BoE Colt Co. vo Price, 197 1So; 
696, 210 Ala. 189. 

{a] Ilustration.—Testimony as 
to matters of which there is bettér 
evidence in the form of original writ- 
ings, which should be produced or 
accounted for, is properly excluded, 
notwithstanding objector’s failure to 
specify grounds of objection when 
the questions were asked, such ob- 
jections going to the legality of the 
evidence. Je tBa Colt ose Price 97 
So. 696, 210 Ala. 189. But’ see Smith 
v. Sharp Real Estate Co.,,77 So. 40, 
200 Ala. 666 (holding that if a writ- 
ten contract for the purchase of land 
is objectionable to show agency, ‘be- 
cause not the best evidence, an objec- 
tion thereto must so specify); Buf- 
ford. v.. Little, 48 So. 697, 159 Ala. 
300 (holding that an objection to a 
question calling for secondary evi- 
dence, which was admissible except 
for the. fact that the primary evi- 
dence was accessible, that the ques- 
tion was incompetent, illegal, irrele- 
vant, and immaterial, was properly 
overruled). 

53. Marion v. B. G. Coon Const. 
Coy, LON. By 444526) Nova Se 

54. Ala.—Jones v. Woodward Iron 
Co., 82 So. 26, 208 Ala. 66. 

Colo.—Ft. Collins Dev. R. Co. v. 
Mrance, -92, Py 953. 4 Colon bila: 


Ind.—Lake Brie, ete., R. Co. v. 
Parker, 94 Ind. 91. 
Iowa.—Crouch y. National Live 


Stock Remedy Co., 217 N.W. 557, 205 
Iowa. '1. 

N.Y.—Mortimer v. Manhattan R. 
CON 2 SINE eo Om INGaY no desi mmVV eC sy 
Kilpatrick, 85 N.Y. 413, 39 Am.R. 674; 
Asbestos Pulp Co. v. Gardner, 57 N. 
Y.S. 353, 39 App.Div. 654; MceCooey v. 
Forty-Second St., ete, Ferry R. Co., 
29 N.Y.S. 368, 79 Hun 2554 Haviland 
v. Manhattan R. Co., 15 N.Y.S. 898, 
61 Hun 626 [aff 30 N.H. 864, 131 N. 
Y. 680; Tozer v. New York Cent., etc., 


R. Co., 38 Hun 100 [rev on another 
ground 11 N.E. 369, 1 Silv.App. 376]; 
Amadon v. Ingersoll, 34 Hun 132; 
Gilbert v. Third Ave. R. Co., 54 NVY. 
Super. 270; Odell v. Metropolitan El. 
Ry) Co. 22 ENIY. Sa 13il,o) MLS Ses 
Cahill v. Torrey, 121 N.Y.S. 598. 


Vt.—Fitzgerald = v. Metropolitan 
Life Ins. Co., 98 A. 498, 90 Vt. 291. 

[a] Form of general objection.— 
(1) Objection to evidence as immate- 
rial, irrelevant, and incompetent does 
not call for a ruling on admissibility 
as opinion evidence. Southern Ry. 
Co. v. Dickson, 100 So. 665, 211 Ala. 
481. -@2) Ani objection that testimony 
is illegal does not raise the point that 
the question ealls for a conclusion 
of the witness. Johnston vy. Johns- 
ton, 57 So. 450, 174 Ala. 220. (3) Ob- 
jection that question to experts was 
incompetent, irrelevant, and immate- 
rial was too general to raise the point 
that it invaded jury’s' province. 
Crouch y. National Live Stock Rem- 
eddy... Co., 217 NW l>557, | 205" lowavode 
(4) Objection that evidence was im- 
material did not raise the point that 
it was incompetent as opinion evi- 
dence. Odell v. Metropolitan St. R. 
Co., -222NYiS?E 237, #3, sMuSe. S85. CoD 
Where, on examination of physician, 
the sole objection to his evidence was 
that it called for his opinion, he could 
testify as to insured’s declarations to 
him, since they were material, and 
not objected to as incompetent. Fitz- 
gerald v. Metropolitan Life Ins. Co., 
98 A. 498, 90 Vt. 291. 


55. Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481; Wilson v. 
Harnette, 7b i. 895, 32° Coley aver 


Beardsley v. Lehigh Valley R. Co., 36 
INSEE Sie © L429 NOY Loh Canter ava 
New York El. R. Co., 31 N.E. 514, 134 
N.Y. 168; Bergman v. Manhattan R. 
Co., 29° N.E. 1031, 129 N.Y. 637; Lippe 
v. Metropolitan Hl. R. Co., 29 N.E. 
1030, 129 N.Y. 630; Kernochan v. New 
York” Bl RR. i@o.; 29 SNE 65, 128 aN. we 
559; Crawford v. Metropolitan El. 
Re Co. 24 IN. BY 3055 120) NAY. 1624552 
Silv.App. 567; McGean vy. Manhattan 
Re Covi 227s NS295 7, TN oes 
Crosby Vv. Day; 81, INVY..°242) ‘patie 
Hun 291]; Merritt v. Briss, 57 N.Y. 
651 mem; Case v. Perew, 46 Hun 57, 
10) NoY. St.-Siilss Biers vii Cooke, 37, tun 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 212-213] 


fied to give expert or opinion evidence;** or that 
the offer of opimions of witnesses did not outline the 
facts on which the proposed statements of opinions 
But an objection that the testi- 


should be based.** 
mony is not im the cognizance of 
expert,°® 


evidence. 


or of any witness,°® or that the question is 
“hypothetical, imeompetent, and speculative,”®® has 
been held sufficient to raise the point that the faets 
sought to be shown were not provable by opinion 
An objection that a questions calls for 
the opinion of the witness is not sufficient to raise 
the point that the evidenee is otherwise inecompe- 
tent®? or that the witness is not qualified to answer.®? 
Various cases in which the sufficiency of the objec- 
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the witness, an 


a state of facts 


tion to challenge the admissibility of opinion evi- 


388; Schoener v. Lissauer, 36 Hun 
100; Roosevelt v. New York El. R. 
Co., 57 N.Y.Super. 442; Boyce v. Man- 
hattan R. Co., 54 N.Y.Super. 286. 

{a] Ilustration.—In an action by 
an abutting owner for damages re- 
sulting from the operation of an ele- 
vated railroad, a general objection to 
the testimony of expert witnesses as 
to the amount of damage suffered, on 
the ground of incompetency, was in- 
sufficient to raise the point that the 
question involved a fact not provable 
by opinion evidence. Kernochan v. 
New York El. R. Co., 29 N.E. 65, 128 
N.Y. 559. 

[Ib] Objection to admission of evi- 
dence that witness is not expert is 
not sufficient to raise the question 
that the fact is not one to be proved 
by expert testimony. Crawford v. 
Metropolitan El. R. Co., 24 N.E. 305, 
120 N.Y. 624, 2-Silv.App. 565. 

56. U.S.—Missouri Pac. R. Co. v. 
Hall, 66 F. 868, 14 C.C.A. 153. 

Ala.—Hollingsworth v. Corbin, 101 
So. 843, 212 Ala. 104. 

Ark.—Little Rock, ete., R. Co. v. 
Shoecraft, 20 S.W. 272, 56 Ark. 465. 

Cal.—Howland vy. Oakland Consol. 
Siw Ee Cer, 42> Pi 983.9 110" Call 513; 
Brumley v. Flint, 25 P. 683, 87 Cal. 
471; Reardon v. Richmond Land Co., 
131 P. $94, 21 Cal-App. 357. 


Ill.—Chicago, etc., R. Co. v. Hol-| 
land, 13 N.B. 145,122 Ill. 461. 
Ind.—Evansville, etc., R. Co. v. 


Swift, 27 N.E. 420, 128 Ind. 34. 
Kan.—Chicago, etc., R. Co. v. Beh- 
ney, 28 P. 980, 48 Kan. 47. 
N.W. 235, 


Minn.—State v. Rue, 75 
72 Minn. 296, 

Mo.—Schlereth v. Missouri Pac. R. 
Co., 21 -S.W: 1110, 19 S.W. 1134, 115 
Mo. 87; Young v. Kansas City, etc., 
R. Co., 52 Mo.App. 530. 

N.Y.—Thorn y. Metropolitan Fl. R, 
Co., 30 N.E. 865, 132 N.Y. 555; -Mitch- 
ell v. Metropolitan El. R. Co., 
Bs oo, LeziNey. op2 mem: 
sey Steamboat Co. v. New York, 
N.E. 877, 109 N.Y. 621, 2 Silv.App. 23; 
Cushman vs U. S.Life Ins. Co. 0 
N.Y. 72; Boyce v. Manhattan R. Co., 
54 N.Y.Super. 280; Gilbert v. Third 
Ave. R. Co., 54 N.Y.Super. 270; Mal- 
lory v. Perkins, 22 N.Y.Super. 572; 
Abenheim v. Samuel, 1 N.Y.S. 868 
[rearg den 52 Hun 611, 5 N.Y.S. 117]; 
Brown v. Mohawk, etc., R. Co., How. 
App.Cas. 52. 

N.C.—Ramsey v. Standard Oil Co., 
120 S.BE. 331, 186 N.C. 739. 

Or.—Filkins v. Portland Lumber 
Cor, 142° P2578, 71, Or. 249. 

[a] Tlustrations.—(1) Where the 
question put to a medical expert is 
objected to as “immaterial and in- 
competent,’ and it does not appear 
by preliminary examination of the 
doctor or otherwise that the answer 
sought by the question asked him 
was not the subject of expert evi- 
dence, the question of the doctor’s 
competency to give an opinion is not 
raised by the objection. Hickenbot- 
tom v. Delaware, etc., R. Co., 25 N.E. 
279, 122 N.Y. 91. (2) Objection that 
question as to reasonable value of 
plaintiff's services at time he was in- 
capacitated by defendant’s assault 


terial, and illegal’ did not raise the 
question of the competency of wit- 
worth v. Corbin, 101 So. 843, 212 Ala. 
104. (3) An objection to a hypotheti- 
age caused by a fire destroying trees 
and a meadow, on the ground that it is 
vant, and because the witness states 
thal he knows the land and the value 
not raise the question of the disquali- 
fication of the witness as an expert. 
Co., 167 S.W. 469, 180 Mo.App. 501. _- 
57. Sumner vy. Jones, 22 Hawaii 
58. Blum v. 
N.Y.S. 722, 1: Mise. 119. 
R. 
30 N.E. 981, 132 N.Y. 483. 

60. Suydam v. New York El. R. 
New York Cent., etc., R. Co., 77 Hun 
139, 28 N.Y.S. 463 (where the objec- 
rental value of the property would be 
with a railroad absent was made on 
and not the proper method of proving 
damages, and that the proper founda- 

61. Morris v. Sierra & San Fran- 
cisco Power Co., 207 P. 262, 57 Cal. 

{a] TIlustration.—An objection, in 
an action for injury caused by negli- 
electric wires, that questions asked 
by plaintiff called for the opinion of 
the question of the competency of the 
evidence called for, because it related 
by defendant since the accident. Mor- 
ris v. Sierra & San Francisco Power 

62. Maywood Stock Farm Import- 
ing Co. v. Pratt, 110 N.B. 243, 60 Ind. 
W. 353, 144 Iowa 676. 

63. See cases infra this note. 
jection to question whether plaintiff’s 
condition came from any other cause 
the question was improper in form 
and called for incompetent testimony, 
attention to the fact that it was the 
form of the qeustion that was being 
Oey GIS. Re Com li 4 wNew:S.. ble se 
App.Div. 546. 

(1) Objection to testimony of a wit- 
ness in an action for injuries, con- 
on ground that witness did not see 
the hand until thirteen days after the 
whether nonexpert witness could 
give such testimony. Dixie Mfg. Co. 
(2) The objection that no foundation 
was laid for a question to a witness 
the question did not assume the truth 
of .the testimony on which the wit- 


was “incompetent, irrelevant, 
ness to testify as to value. Hollings- 
cal question as to the probable dam- 
incompetent, immaterial, and irrele- 
thereof, and that is sufficient, does 
Miller v. Kansas City Southern Ry. 
23. 
Manhattan R. Co., 20 
59. Jefferson v. New York El. 
Co, LIEN WAS: $49" And sseembrattyv: 
tion to the question as to what the 
the ground that it was speculative 
tion had not been laid). 
App. 281. 
gent construction and maintenance of 
the witness was insufficient to raise 
to repairs and improvements made 
Co., 207 P. 262, 57 Cal.App. 281. 
App, 131; Worsley v. Ayres, 123 N. 
[a] Objection held sufficient.—Ob- 
than the accident, on the ground that 
was sufficiently specific to call court’s 
objected to. Broderick v. Brooklyn, 
[b] Objections held insufficient.— 
cerning injuries to plaintiff’s hand, 
injury, ete., did not raise question 
v. Ricks, 118 S.E. 452, 30 Ga.App. 433. 
is too general to raise the point that 
ness’ opinion was to be based. Wil- 
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dence on the competency of the witness to give an 
opinion was decided appear in the note.®* 
[§ 213] bb. Hypothetical Questions. 
to hypothetical questions asked opinion witnesses 
must be speeifiec.°+ 1 
cient to raise the point that the question is 1m- 
proper as omitting necessary facts, or as assuming 
faets not in evidenee;°*® in ‘such ease the objection 
should point out what necessary facts were omitted, 
or what facts were included that were not proved.®” 
An objection that a hypothetical question ‘ 


Objections 


A general objection is insuffi- 


bea 
not in controversy, irrelevant, 


competent, and no foundation laid,” is i neueenE 
to raise the point that it was not a proper hypo- 


imma- | lard v. St. Paul City Ry. Co., 133 N.W. 


465, 116. Minn. 188. (3) Where a 
medical witness was permitted to tes- 
tify that, if X-ray examinations im- 
mediately following the injury were 
negative, as testified to by another 
physician, there was no evidence of 
previous bone disease, an objection, 
“T object to what the original X-ray 
pictures show,’ was insufficient to 
raise the point that one physician 
should not be permitted to base his 
opinion on an opinion given by an- 
other physician. Rockenstein v. Rog- 
ers, 31 S.W.(2d) 792, 326 Mo. 468. (4) 
An objection to testimony by a phy- 
sician because he stated that death 
might follow, which was not the 
proper medical criterion, since cases 
were not tried on what might happen, 
was vague and indefinite, and did not 
support the proposition that the tes- 
timony was speculative, and was not 
confined to a statement of results 
that were reasonably probable. San 
Antonio Public Service Co. v. Mitch- 
ell, (Tex.Civ.App.) 238 S.W. 265. 

64. See supra § 204. 

65. Reynolds & Heitsman v. Hen- 
ry, 185 N.W. 67, 193 Iowa 164, 167; 
Knutson v. Moe Bros., 130 P. 347, 72 
pe 290. And see cases infra note 

“A party objecting to a long hypo- 
thetical question, involving, as such 
questions generally do, the assump- 
tion of a large number of facts, has 
no right to conceal his real objection 
by the camouflage that it is ‘immate- 
rial, irrelevant, and incompetent, and 
assumes facts not shown by the rec- 
ord.’ The trial court is entitled to 
know with some degrée of precision 
the exact objection that is being 
urged against such a question, and 
opposing counsel are also entitled to 
know the real basis of the objection, 
in order that the question may be 
rectified, if possible, in respect to the 
matters complained of.’ Reynolds & 
Heitsman v. Henry, 185 N.W. 67, 193 
Iowa 164, 167. 

[a] Where question contains sev- 
eral hypotheses an objection that a 
hypothetical question to an expert 
contained a mass of irrelevant mat- 
ter, and that the hypothesis stated 
was not supported by the evidence, 
was too general to call to the atten- 
tion of the court an alleged defect in 
improperly assuming a fact. Knut- 
ae v. Moe Bros., 130 P. 347, 72 Wash. 
Ge . 

66. U.S.—Wabash R. Co. v. Lewis, 
48 F.(2d) 519; Compagnie Générale 
Transatlantique v. Rivers, 211 F. 294, 
127 C.C.A. 580; Quaker Oats Co. v. 
Grice, 195 F. 441, 115 C.C.A. 343) Mis- 


souri Pac. R. Co. v. Hall, 66 F, 868, 
PEE OrAe rhs? 
Cal.—Dameron v. Ansbro, 178 P. 


874, 39 Cal.App. 289. 

Conn.—In re Barber’s Hstate, 27 A. 
O73, 08 (Conn. 393) hae) clikveAG to Os 

Tll.— Griswold v. Chicago Rys. Coy 
253 Ill.App. 498 [aff 170 N.H. 845, 339 
Til. 94]3° Nye v. Clark; ) 193 Il. App. 
505; Royls v. Chicago City. Ry! Cos 
182 Ill.App. 486; Peter v. Coh®n, 176 
Ill App. 58; Chicago Union Traction 
(Co: By: Roberts, 131 IllApp. 476 [aff 
$2 N.E. 401, 229 Tll. 481]; Catlin v. 
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thetical question.®7 


no evidence.®*® 
‘9s not a hypothetical question” 


facts.®? 
is such evidence.*° 


from the record.’ 


Traders’ Ins. Co., 83 Ill.App. 40. 

lowa.—Reynolds & Heitsman vy. 
Henry, 185 N.W. 67, 193 Iowa 164; 
eae v. Ginger, 46 N.W. 657, 80 Iowa 
574. 

Mich.—Styles v. Decatur, 91 N.W. 
622, 131 Mich. 443. 

Mo.—Morton v. St. Louis-San Fran- 
cisco Ry. Co., 20,.S.W.(2d) 34, 323 Mo. 
929; Scheipers v. Missouri Pac. R. 
Co.,. 298 S.W. 51; Edmondson vy. Ho- 
tel Statler Co., 267 S.W. 612, 306 Mo. 
216; O’Neill v. Kansas City, 77 S.W. 
64, 178 Mo. 91; Zeller v. Wolff-Wilson 
Drug Co., (App.). 51 S.W.(2d) 881; 
Kirk v. Kansas City Terminal Ry. 
ve: (App.) 27 S.W.(2d) 739; Gorman 

v. A. R. Jackson Kansas City Show- 


case Works Co., rp? 19 S.W.(2d) 


559; Plater v. W. C. Mullins Const. 
Co., (App.) 17 S.W.(2d) 658; Moran 
v. Kansas City Rys. Co., (App.) 232 


S.W. 
Rys. 
197; 


1111; Peters v. Kansas City 
Co., 224 S.W. 25, 204 Mo.App. 
Pennington v. Kansas City Rys. 
Co., 213 S.W. 137, 201 Mo.App. 483; 
Shafer v. Kansas City Rys. Co., 
(App.) 261 S.W. 611; Beurskens v. 
Dunham, (App.) 193 S.W. 855; Mill- 
irons v. Missouri & K. I. Ry. Co., 162 
S.W. 1069, 176 Mo.App. 39; Ridenour 
v. Wilcox Mines Co., 147 S.W. 852, 
164 Mo.App. 576; Oar v. Bradley, 103 
S.W. 1149, 126 Mo.App. 146. 
Mont.—Prosser v. Montana Cent. 


R: Co., 43 P: 81, 17 Mont. 372, 30 LR. 
A, 814. 
Neb.—Chicago, R. I. & P. R. Co. v. 


Archer, 65 N.W. 1043, 46 Neb. 907. 

N.Y.—McCooey v. Forty-Second St. 
& G. St. Ferry R. Co., 29 N.Y.S. 368, 
79 Hun 255. 

N.D.—Seckerson vy. Sinclair, 140 N. 
W. 239, 24 N.D. 625. (fourth case); 
Burger v. Sinclair, 140 N.W. 246, 24 
N.D. 624; Hawkins v. Sinclair, 140 N. 
W. 246, 24 N.D. 623. ; 

Or.—Rogers v. Portland Ry., Light 
& Power Co., 1384 P. 9, 66 Or. 244. 

Pa.—Thompson v. De Long, 71 Pa. 
Super. 282. 

Tex.—Employers’ Liability Assur. 
Corporation vy. Young, (Civ.App.) 384 
S.W.(2d) 622; Provident Life & Ac- 
cident Ins. Co. v. Holt, (Civ.App.) 27 
S.W.(2d) 556. { 

Va.—Flannagan vy. 
Mut. Life Ins. Co., 146 
Via, 3870/70. 

“General objections to questions of 
this character are of little aid to the 
trial court. If matters are stated 
which ought to be excluded, or if mat- 
ters are excluded which ought to be 
stated, the objection should be so 
framed as to show just what the 
trouble is.” Flannagan v. North- 
western Mut. Life Ins. Co., supra. 

[a] Illustrations.—(1) An _ objec- 
tion to a kypothetical question as in- 
competent, irrelevant, and immaterial, 
was insufficient to call the court’s at- 
tention to the use of the word “heard” 
instead of “given,” with reference to 
the testimony on which the witness 
was asked to base his answer. In re 
Ring’s Estate, (Iowa) 198 N.W. 28. 
(2) An objection to a hypothetical 
question that it was not sustained by 
the evidence, and omitted much that 
was in evidence, was not sufficient 
where eounsel failed to specify what 
was left out, and, when called upon 


Northwestern 
S.E. 3538, 152 


So an objection that a hypo- 
thetical question is too long is insufficient to raise 
the point that it embraces facts of which there is 
And an objection that the question 
does not call the 
court’s attention to its failure to inelude sufficient 
An objection to a hypothetical question 
is properly overruled where the only ground stated 
is that there is no evidence to support it, and there 
But an objection that there is 
no evidence to support the question is sufficient, 
where the supporting evidence had been stricken 
It has been held that where a 
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“In other words, 


to do so, left it generally to “the 
court’s recollection” to say whether 
the complaint was well founded 
Pyle v. Kansas City Light & Power 
Co., (Mo.App.) 246 S.W. 979. (3) 
Where a physician testified to an ex- 
amination of plaintiff and the results, 
an hypothetical question, whether in 
his opinion the conditions of injury 
could reasonably have resulted from 
a collision described in the question, 
was not erroneous, where defendant, 
having objected, made no response 
when called on to state what elements 
were included or what were omitted 
that should not have been. Beall v. 
Kansas City Rys. Co., (Mo.App.) 228 
S.W. 834. (4) An objection to a hypo- 
thetical question put to an expert wit- 
ness that it was ‘‘a hypothetical ques- 
tion in which all the facts are not be- 
fore the witness” was too-general and 
indefinite to be sustained, especially 
where, when the attorney asking the 
question asked for the facts omitted, 
none were given, and the same hy- 
pothetical questions were asked and 
like answers returned by other ex- 
pert witnesses without objection. 
Pullman Co. vy. McGowan, . (Tex.Civ. 
App.) 210 S.W. 842. 
67. Kersten v. Great ereneres Ry. 
Co., 147 N.W. 787, 28 N.D. 
24 N.W. 


68. Sisson v. Lampert, 
509. 
Missouri & K. I. 
Ry. 3Co38 LO2e Save 
635, 62 Tex.Civ.App. 431 [conforming 


518, 159 Mich. 
69. Millirons v. 
ae 1069, 176 Mo.App. 
70. Lanham v. Lanham, 146 S.W. 
to answers to certified questions 145 


S.W-=<336, LO5~Tex. 911: 

Mia Treadwell v. Nickel, 228 P. 25, 
194 Cal. 243. 

[a] Stricken evidence is no evi- 
dence.—Treadwell: v. Nickel, 228 P. 
25, 194 Cal. 248. 

72. Frigstad v. Great Northern R. 


Co., 111 N.W. 838, 101 Minn. 40. 

73. Offer of evidence inadmissible 
in part see supra § 150. 

74. U.S.—U. S. v. McMasters, 4 
Wall. 680, 18 L.Ed. 311; Osley v. 
Adams, 268 F. 114 [aff 225 BF. 117]; 
Kerbaugh v. Caldwell, 151 F. 194, 80 
C.C.A. 470, 10 Ann. Cas. 45 3; Chicago, 
etc., R. Co. v. DeClow, 124 F. 142, 61 
C.C.A. 34; American Express Co. v. 
Mankfond) 293k 7380) sb O. OLA) Be. 
Paxson v. Brown, 61 Pr. 874, 10 C. CA! 
135; Carr v. Gale, 5 F.Cas.No. 2,434, 
2 Ware 330. 

Ala.—Southern Wood Preserving 
Co. v. McCamey, 118 So. 398, 218 Ala. 
201; Gulf Trading Co. v. Radcliff, 
114 So. 308, 216 Ala. 645; Shannon 
v. Lunsford, 111 So. 22, 215 Ala. 465; 
Gowan vy. Wisconsin-Alabama Lum- 
ber '\Co.;,110/So. 31, 216° Ala.231% Séa- 
board Air Line Ry. Co. v. Goss, 106 
So. 607, 214 Ala. 102; Maddox v. 
Johnson, »106 So. 387, 218 Ala. 695; 
Oden-Elliott Lumber Co. vy. Butler 
County Bank, 104 So. 8, 218 Ala. 8&4; 
Corona Coal Co. v. Thomas, 101 So. 
6738, 212 Ala. 50; Brenard Mfg. Co. 
v. Cannon, 96 So. 760, 209 Ala. 626; 
Colley v. Atlanta Brewing & Iee Co., 
72°So. 45, 196 Ala. 374; Adams v. Bib- 
by, 69 So. 588, 194 Ala. 652; Louis- 
ville & N. R. Co. v. Loyd, 65 So. 153; 
Briel v. Exchange Nat. Bank, 61 So. 
277, 180 Ala. 576; Alabama Consol. 
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hypothetical question omits material evidence, or 
contains a statement of a material fact as to which 
there is no evidenee, an objection that the question 
does not contain a correet statement of the evidence 
is sufficiently speeifie unless the court asks that its 
attention be called to the evidence which is omit- 
ted or the matter which is improperly ineluded.*? 

[§ 214] c. Evidence Admissible in Part or for 
Particular Purpose—(1) Evidence Admissible 
A general objection to evidence, oral or 
documentary, will not, as a general rule, avail if any 
part of the evidenee objected to is admissible.** 


in 


an objection to evidence en bloc, 


Coal & Iron Co. v. Heald, 55 So. 181, 


171 Ala. 263; Hamrick v. Shipp, 53 
So. 932, 169 Ala. 171; Coulson v. Scott, 


52 So. 486, 167 Ala. 606; Louisville 
& N. R. Co. v. Davaner, 50 So. 276, 162 


Ala. 660; Nicholas v. Sands, 33 So. 
815, 186 Ala. 267; Arnold v. Cofer, 33 
So. 539, 185 Ala. 864; Hamilton vy. 


Maxwell, 32 So. 13, 133 Ala. 233; Ed- 
mondson v. Anniston City Land Co., 
29 So. 596, 128 Ala. 589; Coghill v: 
Kennedy, 24 So. 459, 119 Ala. 641; 
Montgomery Furniture Co. v. Harda- 


way, 16 So. 29, 104 Ala. 100; Cofer 
v. Scroggins, 13 So. 115, 98 Ala. 342, 
39, Am.S.Re: 54;. Bell. v./ Kendahias 


So. 492, 93 Ala. 489; Giddens v. Boll- 
ing, 9 So. 274, 92 Ala. 586; Richmond, 
etc., R. Co. v. Jones, 9 So. 276, 92 Ala. 
218; Fonville v. State, 8 So. 688, 91 
Ala. 39; Badders v. Davis, 6 So. 834, 
88 Ala. 367; Cannon vy. Lindsey, 3 So. 
676, 85 Ala. 198, 7 Am.S.R. 38; Thomp- 
son vy. Jones, 4 So. 169, 84 Ala. 279; 
State v. Houston, 78 Ala. 576, 56 Am. 
R. 59; Warren v. Wraaner 75 Ala. 188, 
51 '‘Am.R. 446; Jenks v. Terrell, 73 
Ala. 238; Hayes v. Woods, 72 ‘Ala. 
92; David v. David, 66 Ala. 139; Dil- 
lard v./Webb, 55 Ala. 468; Bullard 
v. Lambert, 40 Ala. 204; Sterrett’s 
Eex’r v. Kaster, 37 Ala. 366; Webb v. 
Kelly, 37 Ala. 333; Murphy v. State, 
37 Ala. 142; Wood v. Barker, 37 Ala. 
60, 76 Am.D. 346; MeGill v. Monette, 
37 Ala. 49; Newsom v. Huey, 36 Ala. 
37; Sayre v. Durwood, 35 Ala. 247; 
Weaver v. Alabama Coal Min. Co., 35 
Ala. 176; Gunn v. Howell, 35 Ala. 
144, 73 Am.D. 484; Moore v. Lea, 32 
Ala. 375; Robinson’s Adm’rs vy. Tip- 
ton’s Adm’r, 31 Ala. 595; Bigelow v. 
Ward, 29 Ala. 471; Brantley v. Gunn, 
29 Ala. 387; Upson v. Raiford, 29 
Ala. 188; Smith v. Causey, 28 Ala. 
655, 65 Am.D. 372; Hudson y. Crow, 
26 Ala. 515; Smoot & Ketchum vy. Es- 
lava, 23 Ala. 659, 58 Am.D. 310; New- 
ton v. Jackson, 23 Ala. 385; Allen y. 


Smith, 22 Ala. 416; Rowland y. La- 
diga, 21 Ala. 9;; Murrah v. Decatur 
Branch Bank, 20 Ala. 392; Fontaine & 
Dent v. Beers & Smith, 19 Ala. 722; 
Price v. Decatur Branch Bank, 17 Ala. 
3874; Newell v. Webb, 97 So. 162, 19 


Ala.App. 3138; Birmingham Ry., Light 
& Power Co. v. Norton, 61 So. 459, 7 
Ala.App. 571; Thompson y. Cole, 60 
So. 556, 6 Ala.App. 208; Shaw & Shaw 
v. Cleveland, 59 So. 534, 5 Ala.App. 
333; Long-Richardson Mercantile Co. 
v. Herron, 57 So. 1338, 3 Ala.App. 525; 
Johnson v. Lindsey Bros., 56 So. 762, 
2 Ala.App. 338; Montgomery-Moore 
Mfg. Co. v. Leeth, 56 So. 770, 2 Ala. 
App. 324; Southern Ry. Co. v. ‘Hardin, 
55 So. 270, 1 Ala. App. 277. 
Ariz.—Arizona Power Cor 
lam, 114 P. 561, 13 Ariz. 291. 
Ark.—Kansas City Southern Ry. 
Co. v. Biggs, 28 S.W.(2d) 68, 181 Ark. 
818; Gerard B. Lambert Co. v. New- 
ton, 294 S.W. 707, 174 Ark. 209: 
reka Oil Co. v. Mooney, 292 S.W. 
172 "Ark. 1386s AUT" Vv: 
292 S.W. 359, 173 Ark. 322; Martin y. 
Monger, 166 S.W. 566, 112 Ark. 394; 
St. Louis, ete., R. Co. VY. Stroud, 56 Ss 
W. 870, 67 Ark. 112; Central’ Coal, 
etc., Co. v. Niemeyer "Lumber Cow 44 
S.W. 1122, 53 S.W. 570, 65 Ark. 106; 
St. Louis, ete., R. Co. v. Hendricks; 2 
S.W. 7838, 48 Ark. 177, 3 Am.S.R. 220. 


v. Kel- 


681, 
McGaughey, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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without pointing out specifically that portion of the | evidence which 


Cal.—In re De Laveaga’s Estate, 
133 P. 307, 165 Cal. 607; People v. Mc- 
Farlane, TP. 568, 72 Pp. 48, 138 Cal. 
481, 61 L.R.A. 245; Jarman v. Rea, 70 
ea 216, Von, Calews39-, Sens antzw ivi 
Wright, 56 P. 608; Shatto v. Crocker, 
25 P. 921, 87 Cal. 629; Coveny v. Hale, 
49 Cal. 552; Nightingale v. Scannell, 
18 Cal. 315; Borkheim v. Borkheim, 
223 P. 429, 65 Cal.App. 218; Moreno 
v. New Guadalupe Mining Co., 170 P. 
1088, 35 Cal.App. 744. 

Colo.—Denver v. Cochran, 67 P. 23, 
17 Colo.App. 72. 

Conn.—Martin vy. Sherwood, 51 A. 
526, 74 Conn. 475; Rowland v. Phila- 
delphia, ete., ea COr, 28 CAs, 102.0 63 
Conn. 415; Bissell v. Beckwith, 32 
Conn. 509; State v. Alford, 31 Conn. 
40; Fitch v. Woodruff, etc., Iron 
WwW orks, 29 Conn. 82; Nichols v. Tur- 
ney, 15 Conn. 101. 

Fla.—Hendry v. Ellis, 


60 So. 354, 


64 Fla. 306; Hoodless v. Jernigan, 35 
So. 656, 46 Fla. 213. 
Ga.—Supreme Kingdom y. Fourth 


Nat. Bank, 164 S.E.-204, 174 Ga. 779; 
Brannan v. Mobley, 150 S.E. 76, 169 
Ga. 243; Massell Realty Co. v. Han- 
bury, 141 S.E. 653, 165 Ga. 534; Coop- 
er v. Shannon, 141 S.E. 306, 165 Ga. 
451; Winkles v. Drake, 141 S.E. 67, 165 
Ga. 335; May v. Leverette, 139 S.E. 31, 
164 Ga. 552; Stringer v. Wheeler, 129 
S.E. 634, 161 Ga. 91; Partain v. Par- 
tain, 128 S.E. 903, 160 Ga. 634; Evitt 
y. Evitt, 128 S.E. 661, 160 Ga. 497; 
Harrell v. B. W. Williams & Sons, 
125 S.B. 452, 159 Ga. 230; Bass v. 
African Methodist Episcopal Church, 
116 S.B. 816, 155 Ga. 57; Dixie Mfg. 
Co. v. Ricks, 112 S.E. 370, 153 Ga. 364; 
Edenfield v. Brinson, 100 S.H. 373, 149 
Ga. 377; Brown v. Caraker, 94 S.E. 
759, 147 Ga. 498; Brown v. Harden, 
91 S.E. 771, 146 Ga. 513; Battle v. 
Holmes, 91 S.E. 32, 146 Ga. 245; Lou- 
isville & N. R. Co. v. McHan, 87 S.EFE. 
889, 144 Ga. 683; Bridges & Murphy 
v. McFarland, 85 S.E. 856, 143 Ga. 
581; Fambrough v. De Vane, 82 S.E. 
249, 141 Ga. 794; Macon, D. & S. R. 
Co. v. Anchors, 79 S.E. 153, 140 Ga. 
531; Braneh v. Branch, 77 S.B. 386, 
139 Ga. 375; Burkhart v. City of Fitz- 
gerald, 73 S.E. 583, 137 Ga. 366; Wa- 
ters v. Rome & N. Ry. Co., 66 S.K. 
884, 133 Ga. 641; Robertson v. Heath, 
64-SiE 73, 132° Ga... 3105 Dolvin wv. 
American Harrow Co., 62 S.E. 198, 
131 Ga. 300; Sims v. Sims, 62 S.E. 
192, 131 Ga. 262; Martin v. Gaines- 
ville, 55 S.E. 499, 126 Ga. 577; Hixon 
v. Asbury, 47 S.E. 901, 120 Ga. 385; 
McCrary v. Pritchard, 47 S.E. 341, 119 
Ga. 876; Sweeney v. Sweeney, 46 S.E. 
76, 119 Ga. 76, 100 Am.S.R. 159: Bass 
Dry Goods Co. v. Granite City Mfg. 
Co., 42 S.E. 415, 116 Ga. 176; Southern 
R. Co. v. Gilmore, 42 S.B. 220, 115 Ga: 
890; Southern R. Co. v. Coursey, 41 
S.E. 1013, 115 Ga. 602; Maynard v. 
Interstate Bldg., etc., Assoc., 37 S.E. 
741, 112 Ga. 448; Ray v. Camp, 36 
S.E. 242, 110 Ga. 818: Minter v. State, 
30 S.E. 989, 104 Ga. 743; Fleming v. 
Shepherd, 9 S.E. 789, 83 Ga. 338; Pow- 
ell v. Augusta, etc., eR Con-8 S.B. TIS 
Maga, 192 City of Atlanta Y. Feeney, 
155 S.E. 370, 42 Ga.App. 135; Town- 
send v. Hames, 151 S.E. 665, 40 Ga. 
App. 834; Metropolitan Life Ins. Co. 
v. Edwards, 150 S.E. 447, 40 Ga.App. 


439; McKiser Co. v. Barbre, 129 S.H. 
887, 34 Ga.App. 447; Gaskins v. Cour- 
son, 129 S.E. 920, 34 Ga.App. 420; 
B. F. Goodrich Rubber Co. v. Barber, 


128. S.E. 213, 34 Ga.App. 36; 
Paint & Lead Works v. Powell, 109 
S.B. 513, 27 Ga.App. 691; Commer- 
cial Security Co. v. Hooks Pharmacy, 
108 S.E. 806, 27 Ga.App. 403; Will. 
ingham v. Benton, Ose S.) 497, 25 
Ga. App. 412; Armour Fertilizer 
Works v. Dasher, 98 S.E. 105, 23 Ga. 
App. 189; Central of Georgia Ry. Co. 
Vi O’Kelley, 95 S.E. 323, 22 Ga.App. 
35; Thacher v. Carolina ‘Portland Ce- 
ment Co., 94 S.1. 8388, 21 Ga.App. pes 
Consolidated Phosphate Co. (Vie: 

Sturtevant Co., 93 S.E. 155, 20 Ga 
App. 474; City of Atlanta v. Scipfle, 
92 S.E. 28, 19 Ga.App. 694; Farmers’ 


Standard } 


& Merchants’ Bank of Warthen v. 
Amerson, 91 S.E. 999, 19 Ga.App. 591; 
Reidsville & S. E. R. Co. v. Baxter, 
79 S.E.. 187, 13 Ga.App.. 357; Great 
Southern Accident & Fidelity Co. v. 
Guthrie, 79 S.E. 162, 13 Ga.App. 288; 
Central of Georgia Ry. Co. v. Butler 
Marble & Granite Co., 68 S.E. 775, 8 
Ga.App. 1; Walker v. J. L. Riley & 
Co., 65 S.B. 301, 6 Ga.App. 519, 
Ill.—Fitzsimons, ete., Co. v. Braun, 
65 N.W. 249, 199 11). 390 [aff 94 Ill.App. 


6383]; Central BR. Co... Allmon,. 35 
N.E. 725, 147 Ill. 471 [aff 45 Ill.App. 
389] Myers v. People, 26 Ill. 1738; 


Hotel Sherman Co. v. Railway Ter- 
minal & Warehouse Co., 210 Ill.App. 
191; Wirst Nat. Bank v. Gerry, 195 
lll.App. 518; McKeown vy. Dyniewicz, 
83 Ill. App. 509. fi 
Ind.—McGuffey v. McClain, 30 N.E. 
290 e) Lovee NG yy seis HUOLANS DOr ty ive 
Dykeman, 17 N.E. 587, 116 Ind. 15; 
State v. Hawkins, 81 Ind. 486; West- 


ern & Southern Life Ins. Co. v. Spen- 
cer, (App.) 179 N.B. 794; Jose v. 
Hunter, 101 N.E. 665, 103 N.B. 392, 


852, 60 Ind.App. 569; Huber Mfg. Co. 
of Marion, Ohio v. Blessing, 99 N.E. 
132, 51 Ind.App. 89; Iowa Life Ins 
Co. v. Haughton, 85 N.E. 127, 87 N.E. 
702, 46 Ind.App. 467; Cincinnati, lL. 
& A... St. R. Co. v: Cook, 90 N.E. 1052, 
45 Ind.App. 401; State v. Hughes, 49 
N.E. 393, 19 Ind.App. 266; Mock v. 
Muncie, 37 N.E. 281, 9 Ind.App. 536 
[aff 32 N.E. 718]. 

Iowa.—Lozier Automobile Exch. v. 
Interstate Casualty Co., 195 N.W. 885, 
197 Iowa 935; Duncan v. Great West- 
ern Acc. Ins. Co., 185 N.W. 459, 192 
Iowa 716; Boylan v. McMillan, 114 
N.W. 630, 137 Iowa 142; Vedder v. 
Delaney, 98 N.W. 373, 122 Iowa 5838; 
Perin v. Cathcart, 89 N.W. 12, 115 
Iowa 553; Spurrier v. McLennan, 88 
N.W. 1062, 115 Iowa 461; Jeffries v. 
Snyder, 81 N.W. 678, 110 Iowa 359; 
Walrod v. Webster County, 81 N.W. 
598, 110 Iowa 349, 47 L.R.A. 480. 

Kan.—Parnker v. Richolson, 26 P. 
729, 46 Kan. 283. 

Ky.—Board of Education of City of 
Jackson v. Caudill, 15 S.W.(2d) 452, 
228 Ky. 652; Stearns Coal & Lumber 
Co. v. Williams, 198 S.W. 54, 177 Ky. 
698; Harrod v. Armstrong, 197 S.W. 
816, 177 Ky. 317; Wicks v. Dean, 44 
S.W. 397, 103 Ky. 69, 19 Ky.L. 1708. 

Me.—Harlow v. Perry, 96 A. 775, 
114 Me. 460, Ann.Cas.1918C 37; State 
v. Intoxicating Liquors, 117 A. 588, 
121 Me. 438. 

Md.—WNelson v. Patrick, 97 A. 633, 
128 Md. 504; Jones Holloware Co. v. 
Hawkins, 97 A. 365, 128 Md. 160; 
Abramson v. Horner, 80 A. 907, 115 
Md. 232; Horner v. Beasley, 65 A. 820, 
105 Md. 193; Baltimore, ete., R. Co. v. 
Whitehill, 64 A. 10338, 104 Md. 295; 
Smith v. Humphreys, 65 A. 57, 104 Md. 
285; Wilson v. Pritchett, 58 A. 360, 99 
Md. 583; Duckworth v. Duckworth, 56 
A. 490, 98 Md. 92; Wheeler v. Harri- 
son, 50 A. 528, 94 Md. 147; Moore v. 
McDonald, 12 A. 117, 68 Md. 321; Tra- 
hern v. Colburn, 63 Md. 99; Everett 
v. Neff, 28 Md. 176; Folk v. Wilson, 
83 Am.D. 599, 21 Md. 538; Oelrichs 
v. Ford, 21 Md. 489; Colvin v. War- 
ford, 20 Md. 357; Morrison v. White- 
side, 17 Md. 452, 79 Am-.D: 661; 
Wright v. Brown, 5 Md. 37; Marshall 
v. Haney, 59 Am.D. 92, 4 Md. 
Emory v. Owings, 3 Md. 178; 
v. Brooke, 3 Gill 198, 48 Am.D. 321. 

Mass.—Harrington v. Alessi, 
E. 495, 269 Mass. 4388; Vinal v. In- 
habitants of Town of Nahant, 122 N. 


BE. 295, 232 Mass. 412; Smith vy. Dun- 
can, 63 N.E. 938, 181 Mass. 4385; Fair- 
man v. Boston,:ete.,, R.Co., 47 N.B. 
613, 169 Mass. 170; Waters v. Gil- 


bert, 2 Cush. 27. 
Mich.—Timmerman v. Bidwell, 
N.W. 866, 62 Mich. 205. 
Minn.—Kanne v. Minneapolis, ete., 
ReiCo. 7 1b NW. 87,730) oe Minn. 423% 
Craig v. Cook, 9 N.W. 712, 28 Minn. 
ne Gilbert v. Thompson, 14 Minn. 
Miss.—Sovereign Camp, 


28 
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is claimed to be inadmissible, is 


of the World v. Farmer, 77 So. 655, 
116 Miss. 626; Mississippi Cent. R. 
Co. v. Dacus, 538 So. 398, 97 Miss. 768 
Loverr sug error 53 So. 351]. 
Mo.—Willgues v. Pennsylvania R. 
Co., 298 S.W. 817, 318 Mo. 28; Un- 
rein v. Oklahoma Hide Co., 244 S.W. 
924, 295 Mo. 3538; Simpson v. Van 
Laningham, 183 S.W. 324, 267 Mo. 
286; Ray County Sav. Bank v. Hut- 
ton, 123 S.W. 47, 224 Mo. 42; Wilkins 
v. St. Louis, etc., R. Co., 13 S.W.' 893, 
101 Mo. 93; Albert v. Dolan, (App.) 
27 S.W.(2d) 438; Third Nat. Bank v. 
Yorkshire Ins. Co., 267 S.W. 445, 218 


Mo.App. 660; Gobel v. Kitchen, 266 S. 
W. 992, 217 Mo.App. 354; Noland v. 
Morris & Co., 248 S.W. 627, 212 Mo. 


App. 1; Schwanenfeldt v. Metropol- 
itan St. Ry. Co., 174 S.W. 143, 187 Mo. 
App. 588; Armstrong v. Henley, 170 
S.W. 402, 182 Mo.App. 320; Stephan v. 
Metzger, 69 S.W. 625, 95 Mo. App. 609; 
Stevens v. Atchison, etc, BR.ACo,; 87 


Mo.App. 26; Dysart Vv. Forsythe, 84 
Mo.App. 190; Grimm v. Dundee Land, 
etc., Co., 55 Mo.App. 457; Wright v. 


pene J. Gillespie & Co., 43 Mo.App. 
Mont.—Frederick v. Hale, 112 P. 70, 
42 Mont. 153. 
Neb.—Union Pac. R. 
wood, 91 N.W. 191, 
Neb. 150; Skow v. Locke, 91 N.W. 
204, 3 Neb. (Unoff.) 176; Western 
Union Tel. Co. v. Church, 90 N.W. 878, 
3 Neb. (Unoff.) 22,57 L.R.A. 905. 
N.Y.—Simpson v. Foundation Co., 
95 N.B. 10, 201 (N.Y. 479, Ann.Cas. 
1912B 321; Myhill v. Bogardus, 59 
N.E. 900, 166 N.Y. 614 mem; Oceanic 
Steam Nav. Co. v. Campania Transat- 
lantica Espanola, 39 N.E. 360, 144 N. 
Y. 668 mem; Peo. v. Hayes, 35 N.E. 
Sy an Be 2) N.Y. 484, 23 EAL 830, 37 
Am.S.R. ais Wells v. Higgins, 30 
N.E. 861, 132 N.Y. 459; Brennan v. 
Hall, 29 N.E. 1009, 181 N.Y. 160; Wal- 
lace v. Vacuum Oil Co., 27 N.E. 956, 
128 N.Y. 579; Turner v. Newburgh, 
16 N.E. 344, 109 N.Y. 301, 4 Am.S.R. 
453, 28 Whkly.Dig. 479; Hinman v. 
Hare, 10 N.E. 41, 104 N.Y. 641, 1 Silv. 


Co. v. Stan- 
98 N.W. 656, 71 


App. 241; New York v. Second Ave. 
Re8Co., A" IN. E905) 102 IN. Yan biviaun o 
Am.R. 839; Badger v. Badger, 88 N.Y. 


546, 42 Am.R. 263 [rev 25 Hun 230]; 
Wallis v. Randall, 81 N.Y. 164; Stokes 
v. Johnson, 57 N.Y. 673 mem; Champ- 
ney v. Blanchard, 39° NY. 111, 6 
Transcr.App. 53; Spaulding v. Hal- 
lenbeck, 385 N.Y. 204 [aff 39 Barb. 
79]; Wilson v. New York Cent. R. 
Co., 4 Abb.Dec. 618, 3 Keyes 381, 2 
Transcr.App. 298; Keller v. New York 
Cent. R. Co., 2 Abb.Dec. 480, 24 How. 
Pr. 172 [aff 17 How.Pr. 102]; Hoch- 
reiter v. People, 2 Abb.Dec. 363, 1 
Keyes 66, 1 N.Y.Cr. 450; Wright v. 
Hicks, 70 N.Y.S. 675, 61 App. Div: 
492; Webb v. Yonkers R. Co., 64 N.Y. 
S. 491, 51 App.Div. 194; Whitney v. 
Supreme Commandery U. O. G. C., 51 
N.Y.S. 617, 30 App. Div. 39725 Shers 
Iock v. German-American Ins. Co., 47 
N.Y.S. 315, 21 App.Div. 18 [aff.57 N. 
BE. 1124, 162 N.Y. 656]; Stever v. 
New York Cent., ete., R. Co., 39 N.Y. 
8S. 944, 7 App.Div. 392; People v. Rose, 
4 N.Y.S:.. 787, 62) Hun 375 Bennett vw. 
Nazzaro, 258 N.Y.S. 828, 144 Misc. 
450; Westervelt v. Burns, 57 N.Y.S. 
749, 27 Mise. 781; Tobias v. Wierck,. 
48 N.Y.S. 146, 21 Mise. 763 [rev om 
other grounds 52 N.Y.S. 312, 30 App. 
Div. 486, aft (5% Nibs 10267 163) Ney, 
584]; Porter v. Valentine, 41 N-Y.S:. 
507, 18 Misc. 213; Costello v. Herbst, 
41 N.Y-S. 674, 18 Mise. 176; Brown 
v. Wakeman, 18 N.Y.S. 363; ‘Malcolm 
v. Metropolitan El. R. Co., 13 N.Y.S. 
283; Beebe v. Bull, 12 Wend. 504, 27 


Am.D. 150. 
N.C.—Martin v. P. H. Hanes Knit- 
ting Co., 127 S.E. 688, 189 N.C. 644; 
124 SE 


In re Southerland’s ‘Will, 
Raines v. Osborne, 


632, 188 N.C. 325; 

ie S.E. 846, 184 N.C.) 603; Rutledge 
A. T. Griffin Mfg. Co., 111 S.B. 

114, 183 N.C. 430; Holmes vy. Atlantic 

Coast Line R. Co., 106 S.BH.-567, +81 

N.C. 497; Kennedy v. Atlantic Trust 
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& Banking Co., 104 S.E. 464, 189 N.C. 
225° Caldwell County v. George, 97 
S.E. 507, 176 N.C. 602; Phillips v. In- 
terstate Land Co., 94 S.E. 12, 174 N.C. 
542; American Potato Co. v. Jennette 
Bross C©o: 498. (S36. 1195, bh TaeNeO. 8 29.65 
Howard v. Wright, 91 S.E. 1032, 173 
INC. 339'3 Dunn Vv. John Bi. Roper 
Lumber Co., VOUS SEE LS ey 2aNE ee 12/9) 
Goins v. Board of Trustees of Indian 
Normal Training Seek at Pembroke, 
86 S.E. 629, 169 N.C. 736; Weeks v. 
Western Union Malle cami Con 86 S.E. 
Gola LG EN. Ge a Z0 28 Carmichael ve 
Southern Bell Telephone & Telegraph 


Con 8 Si 507, W62IN.Ca/333is Anni 
Cas.1915A 983; Rollins v. Wicker, 
70 S.E. 934, 154 N.C. 559; Johnson 
County Sav. Bank v. Chase, 65 N.E. 
445, (15) N.C.s 108% “Hammond  v: 
Schiff, 6 S.E. 753, 100 N.C. 161; Mc- 
Rae v. Malloy, 93 N.C. 154; Barn- 


hafdt v. Smith, 86 N.C. 473. 

Ohio,—City of Cincinnati v. Rossi- 
ter, 18 OhioApp. 1; Chapman v. Seely, 
8 OhioCir. Cty 79, 42 OhioCir: Dees 395e 

Or.—American Oil Pump & Tank 
Coliva Poust, 274 (P9322, 128 Or~263. 
Gilbert v. Branchflower, 231 P. 982, 
114 Or. 508; Hawley v. Dawson, 18 
P. 592, 16 Or. 344. 

Pa.—Wolfe v. Scott, 119 A. 468, 
275 Pa. 343; Bausbach v. Reiff, 85 
AwerniOss, alot, a. 482) (eamilton. a9 
Pittsburgh, etc., R. Co., 45 A. 67, 194 


Paw ing Martins’ v..ucliney vad tA. 53, 
157 Pa. 473; Philadelphia v. Leidy, 
10 Pa. 45; Peters v. Horbach, 4 Pa. 
134. 


Tenn.—Knoxville, ete, R. Co. v. 
Beeler, 18 S.W. 391, 90 Tenn. 548. 

Tex.—Tuttle v.. Robert Moody & 
Son,'97 S.W. 1037, 100 Tex. 240; Jami- 
son v. Dooley, 82 S.W. 780, 98 Tex. 
206 [Laff 79 S.W. 91, 34 Tex.Civ.App. 
428]; Galveston, etc., R. Co. v. Gorm- 
ley, 43 S.W. 877, 91 Tex. 3938, 66 Am. 
S.R. 894 [rev (Civ.App.) 42 S.W. 314]; 
Houston vy. Perry, 5 Tex. 462; Ol- 
schewske v. Priester, (Commn.App.) 
276 S.W. 647 [rev (Civ.App.) 264 S. 
W. 517); Beverly v. Siegel, (Civ. 
App.) 51 S.W.(2d) 743; Railway Mail 
Ass’n v. Forbes, (Civ.App.) 49 S.W. 
(Ze 880s Texas née ay.) (CO. Va 
Bufkin, (Civ. App.) 46 S.W.(2d) 714: 
Texas Pipeline Co. v. Ennis, (Civ. 
App). 44-7S:W.C2d)" 773; Colvard 
v. Goodwin, (Civ.App.) 24 S.W. 
(2d) 786; First Nat. Bank v. Winfree, 
(Civ.App.) 24 S.W.(2d) 768; Mitch- 
ell v. Dillingham, (Civ.App.) 22 S.W. 
(2d) 971; St. Mary’s Oil Engine Co. v. 
Allen-Morrow Co., (Civ.App.) 20 S.W. 
(2a) 266; Hemler v. Hucony Gas Co., 
(Civ.App.) 18 S.W.(2d) 942; Wil- 
liams v. Fuerstenberg, (Civ.App.) 12 
S.W.(2d) 812 [rev (Commn. App.) 23 
S.W.(2d) 305]; Chicago, R. lL. & G. Ry. 
Coie. Bernnard, (Civ.App.) 290 S.W. 
292; Crowley Mercantile Co. v. Bren- 
ard Mfg. Co., (Civ.App.) 287 S.W. 127; 
McAllister Vv. Grice, (Civ.App.) 286 
S.W. 1001; Cohen v. Hill, (Civ.App.) 
286 S.W. 661; Interstate Forwarding 
Co. v. McCabe, (Civ.App.) 285 S.W. 


920; Wheatley v. Benson, (Civ.App.) 
279 S.W. 911; Masterson v.° Cline, 
(Civ.App.) 264 S.W. 204; Ford v. 


Wichita Falls & S. Ry. Co., (Civ.App.) 
253 S.W. 932; Lindsey v. Lee, (Civ. 
App.) 251 S.W. 562; Western Union 
Telegraph Co. v. Polick, (Civ.App.) 
250 S.W. 440; Panhandle Grain & Mle- 
vator Co. v. Dowlin, (Civ.App.) 247 S. 
W. 873; Peck & Hickernell v. Sanford 
& Dublin, (Civ.App.) 246 S.W. 719; 
Panhandle & S. F. Ry. Co. v. Cowan, 
(Civ.App.) 243 S.W. 912; Dove v. Cole- 
man, (Civ.App.) 234 S.W. 917; Frye 
v. Wayland, (Civ.App.) 228 S.W. 975 
Panhandle & S. F. Ry. Co. v. Haywood, 
(Civ.App.) 227 S.W. 3847; Tompkins 
Vv. Hooker, (Civ.App.): 226 S.W. 1114 
{original judgment aff on second reh 
and judgment on first reh rev 229 S. 


W. 351]; Bobbitt v. Bobbitt, (Civ. 
App.) 223 S.W. 478 [dism £ w j]; 
Cc. C. Slaughter Cattle Co. v. Pastrana, 


(Civ.App.) 217 S.W. 749 [dism f w j]; 
Railroad Commission of Texas vy. Pe- 
cos & N. T. Ry. Co., (Civ.App.) 212 S. 
W. 535; Stark v. Haynes, (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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211 S.W. 343 [dism f w j]; Trinity & 
BYOV. ARY. Co: —v. | Geary, (Civ. App») 
194 S.W. 458; Wichita Falls Traction 
Coulee Berry, (Civ.App.) 187 S.W. 
415; San Antonio, Wien Ser Gr Ra COV 
Galbreath, (Civ. App.) L8H SP Wi 90 ts 
Cleburne Peanut & Products Co. v. 
Missouri, K. & T. Ry. Co. of Texas, 
(Civ.App.) 184 S.W. 1070 [rev on 
other grounds 221 S.W. 270]; Mis- 
sour, Kov&o@. Ry.) Cohsof, shexasiny. 
Washburn, (Civ.App.) 184 S.W. 580; 
Texas & P. Ry. Co. v. Sherer, (Civ. 
App.) 183 S.W. 404; Galveston, H. & 
he OOLUN: Vogt, (Civ.App.) 181 
. 841; Bolt v. State Savings Bank 
of Manchester, Iowa, (Civ.App.) 179 
S.W. 1119; First State Bank v. Coop- 
er, (Civ.App.) 179 S.Wi 295; Texas 
Cent. R. Co. v. Claybrook, (Civ. App.) 
178 S.W. 580; Hahl v. McPherson, 
Woe ere 176'°S.w.-304°> -St. ‘Louis, I. 

& S. On ve Wallace, (Civ. App.) 
ite sw. Tek: Smith v. Guerre, (Civ. 
App.) 175 S.W. 1093; Crowell Inde- 
pendent School Dist. v. First Nat. 
Bank, (Civ.App.) 174 S.W. 878; St. 
Louis Southwestern Ry. Co. of Texas 
v. Moore, (Civ.App.) 173 S.W. 904; 
Southern Kansas Ry. Co. of Texas v. 
Barnes, (Civ.App.) 173 S.W. 880; Rat- 
liff v. Wakefield Iron & Coal Land Im- 
provement Co., (Civ.App.) 172 S.W. 
198; Sanford v. John Finnigan Co., 
(Civ.App.) 169 S.W. 624; Paris & G. 
N. R. Co. v. Flanders, (Civ.App.) 165 
S.W. 98: [aff 179. S.W. 263, 107 - Tex. 
326]; Scott v. Townsend, (Civ.App.) 
159 S.W. 342 [rev 166 S.W. 1138, 106 
Tex. 322]; Magee v. Paul, (Civ. App.) 
159 S.W. 325 [cert questions ans 221 
S.W. 254, 110 Tex. 470]; Hutcheson 
v. Massie (Civ.App.) 159 S.W. 315 
[rev on another ground 222 S.W. 962, 
110 Tex. 558, op of Supreme Court 
conformed to (Civ.App.) 226 S.W. 695, 
dism f w j]; St. Louis Southwestern 
Ry. Co. of Texas v. Pruitt, (Civ.App.) 
157 S.W. 286; Houston Chronicle Pub. 
Co. vei MeDavid,. (CiviApp!) 157-S0w. 
224; Rice v. Taliaferro, (Civ.App.) 
156 S.W. 242; Kell Mining Co. v. Bank 
of. Miami, (Civ.App.) 155 S.W. 325; 
Williams v. Neill, (Civ.App.) 152 S.W. 


693; Martin v. Ince, (Civ.App.) 148 
S.W. 1178; Houston Packing Co. v. 
Griffith, (Civ.App.) 144 SW. 1139; 


Quanah, A. & P. Ry. Co. v. Gallo- 
way, (Civ.App.) 140 S.W. 368; Web- 


ster v. Frazier, (Civ.App.) 139 S.W. 
609; Davis v. Mills, 133 S.W.-1064, 
63 Tex.Civ.App. 359; Beaty v. Yell, 
133) Sewe-9117 62 Lex:Civ.App. “628% 


Campbell v. San Antonio Machine & 
Supply Co., (Civ.App.) 133 S.W. 750; 
Dudley v. Strain, (Civ.App.) 130 SW. 
778; Houston & T. C. R. Co. v. Lee, 
(Civ. App.) 123 S.W. 154 [rev 133 S.W. 
868, 104 Tex. 82]; Wells v. Hobbs, 
L224 SW. 45iho 5% ST ex. Civ. App: 375: 
Southern Kansas RywCo. of Texas vi 
MeSwain, 118 S.W. 874, 55 Tex.Civ. 
App. 317; Stubbs v. Marshall, 120 S: 
W. 1030, 54 Tex.Civ.App. 526; Hud- 
son v. Slate, 117 S.W. 469, 53 Tex.Civ. 
AD Dis ee Dion ees OeMts mr. m@ Ou Ve 
Wheeler, 116 Sow. 838, 52 Tex.Civ. 
App. 603; Sullivan v. Fant, 110 S.W. 
507, 51 Tex.Civ-App. 6; International 
& G, N. RR. Co. v. Cuneo, 108 S.W. 714, 
47 Tex.Civ.App. 622; Wandelohr v. 
Grayson County Nat. Bank, (Civ. 
App.) 106 S.W. 413 [aif 108 S.W. 1154, 
112.S.W. 1046, 102 Tex. 20]; Goodloe 
v. Goodloe, 105 S.W. 533, 47 Tex.Civ. 
App. 493; Sun Mfg. Co. v. Egbert & 
Guthrie, 84 S.W. 667, 387 Tex.Civ. 
App. 512; Wren v. Howland, 75 S.W. 
894, 33 Tex.Civ.App. 87; Texas, ete, 
Rin Gon vee alle 72) Seine G2; edie: 
Civ.App. 464; Travellers’ Ins. Co. v. 
Hunter, 70 S.W. 798, 30. Tex.Civ. 
App. 489; Rhodes-Haverty Furniture 
Co. v. Henry, (Civ.App.) 67 S.W. 340; 
Brin v. McGregor, (Civ.App.) 64 S. 


W. 78; Keating Implement, etc., Co. 
v. Erie City Iron Works, (Civ.App.) 
63 S.W. 546; Holt v. Hunt, 44 S.W. 


889, 18 Tex.Civ.App. 363; Rio Grande 


R. Co. v. Cross, 23 S.W.: 529, 1004, 5 
Tex.Civ.App. 454; Fant v. Willis, 
(Civ, App.) 233. (SiWaw 995 Brown sw. 


State, 162 S.W. 339, 71 Tex.Cr. 353: 
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Utah.—Stuck v. Delta Land & Wa- 
ter Co., 227 P. 791, 63 Utah 495; Groot 


v. Oregon. Short Line R. Co., 96 P. 
LOLS 34 Uitahe 152i, 
Vt.—In re Wells’ Will, 113 A. 822, 


95 Vt. 16; Whitney Wagon Works v. 
Moore, 17 A. 1007, 61 Vt. 230. 

Va.—Hughes v. Kelly, 30 S.E. 387; 
Washington Southern R. Co. v. Lacey, 
26 S.B. 834, 94 Va. 460. 

Wash.—Bayers v. Barry, 194 P. 993, 
114 Wash. 252;° Spurlock v.. Port 
Townsend Southern R. Co., 42 P. 520, 
13 Wash. 29. 


119 S.E. 854, 94 W.Va. 663; Depue 
v. Steber, 108 S.E. 590, 89 W.Va. 78; 
Goodwin v. Tony Pocahontas Coal Co., 
106 S.E. 76, 88 W.Va. 49; Hubbard v. 
Equitable Life Assur. Soc., § 
811, 81 W.Va. 663, 4 A.L.R. 886; 
lups v. Woolridge, 91 S.E. 1082, 80 W. 


Va. 13; Cobb v. Dunlevie, 60 S.E. 
384, 63 W.Va. 398; Holly River Coal 
Co. v. Howell, 15 S.E. 214, 36 W.Va. 


489; Brown v. Point Pleasant, 15 S.E. 
209, 36 W.Va. 290;' Baltimore, etc., R. 
Co. v. Wilson, 2 W.Va. 528. 


Wis.—Gutzman v. Clancy, 90 N.W. 
108t, 114 Wis. 589, 58 L.R.A. 744; 
Notre Dame du Lac University v. 
Shanks, 40 Wis. 352. 

{a] Tllustrations.—(1) In an ac- 
tion for death, the court did not err 
in overruling an objection to a ques- 
tion to deceased’s wife of whether 
deceased’ had had any other attack 
or trouble than the injury sustained 
in the accident during interval be- 
tween accident and death, unless evi- 
dence was incompetent both as to 
whether he had had any other attack 
and as to whether he had had any oth- 
er trouble. Birmingham & A. Ry. Co. 
v. Campbell, 82 So. 546, 203 Ala. 296. 
(2) Where a witness, on the issue of 
plaintiff's earning capacity, testified 
not only to the amount plaintiff earn- 
ed from information given him by the 
contractor, under whom plaintiff was 
employed, but also stated that he had 
himself turned in plaintiff’s time as 
regularly as the contractor did at 
two dollars a day, an objection to the 
entire statement as hearsay was 
properly overruled. Sloss-Sheffield 
Steel & Iron Co. v. Stewart, 55 So. 
785, 172 Ala. 516. (3) Objection “to 
all the foregoing testimony” fails, 
where part of the testimony is com- 
petent. Pope v. Pope, 96 S.E. 1034, 
176 N.C. 283. (4) Admission of tes- 
timony of a physician that plaintiff 
was very nervous, restless, and could 
not sleep at nights, over the objec- 
tion that it was hearsay, was not er- 
ror, the only portion that was hear- 
say being the reference to sleeping 
at nights. Caffarelli Bros. v. Bell, 
(Tex.Civ.App.) 190 S.W. 223. 

[b] Part of answer irresponsive.— 
Where portion of answer was clearly 
responsive, it is not court’s duty, on 
general motion to exclude whole an- 
Swer, to separate responsive and un- 
responsive portions. Louisville & N. 
R. Co. v. Blankenship, 74 So. 960, 199 
Ala. 521; Can bees pmpbell, (Tex. 


Civ. App. .) 215. S.W. 

[c] Objections a “documentary 
evidence.—(1) Admission of page 
from account beok is not error, where 
the only objection thereto related to 
an entire page containing some items, 
to correctness of which witness mak- 
ing them _ testified. Davenport v. 
Witt, 101 So. 887, 212 Ala. 114. (2) 
Where plaintiff, on cross-examination 
of defendant’s witness, offered in evi- 
dence a written statement signed by 
the witness to impeach his testimony, 
and the only objection interposed was 
that it wasS an -unsworn statement, 
and irrelevant, incompetent, and im- 
material, it was not the duty of the 
court to separate the legal material 
in the writing from the illegal, if any. 
Mobile Light & R. Co. v. Ellis, 96 So. 
773, 209 Ala. 580. (3) Where objec- 
tion to a letter was to the entire let- 
ter, and not to certain parts thereof, 
the admission of the letter, a portion 
of which was competent, was not 
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properly overruled.7® 


error. Starr Jobbing House v. May 
Hosiery Mills, 93 So. 572, 207 Ala. 620; 
Beatty Vv. Palmer, 71 So. 422, 196 Ala. 
67; Bayers v. Barry, 194 P. 9938, 114 
Wash. 252. (4) Where plaintiff of- 
fered in evidence a standard work on 
obstetrics, a general objection to the 
book as a whole was properly over- 
ruled if part was relevant. Bradley 
v. Williams, 101 So. 808, 20 Ala.App. 
308. (5) Where, in a suit for aliena- 
tion of affections, the pleadings and 
decrees in other suits were admissi- 
ble, but the findings and conclusions 
not admissible, and the papers were 
offered as a single exhibit, an objec- 
tion to the exhibit as an entirety was 
properly overruled. Cole v. Johnson, 
205° P2282, 103 Or. 3197 

{[d] Objection to 
question.—W here a hypothetical 
question asked an expert witness 
called for an opinion both as to the 
intoxicating character of the liquor 
in controversy and as to the possi- 
bility of its use as a beverage, an ob- 
jection to the question was properly 
sustained if either opinion called for 
was as to a matter not a proper sub- 
ject for expert testimony. State v. 
Intoxicating Liquors, 117 A. 588, 121 
Me. 438. 

[e] Erroneous instructions. 
When ona general objection the court 
admits evidence partly competent and 
partly incompetent and then by in- 
struction designates the incompetent 
evidence as competent, it commits re- 
versible error. Budd v. Brooke, 3 
Gill (Md.) 198, 43 Am.D. 321. 

75. U.S.—Southern Pac. Co. v. 
Stevens, 258 F. 165, 169 C.C.A. 233. 

Ala.—Security Bank & Trust Co. of 
Memphis, Tenn. v. Laney, 108 So. 
367, 214 Ala. 561; Louisville & N. R. 
Co. v. Britton, 39 So. 585, 145 Ala 
654; Cofer v. Scroggins, 13 So. 115, 
98 Ala. 342, 39 Am.S.R. 54. 

Ariz.—Arizona Power Co. v. Kel- 
lam, 114° P. 561, 13 Ariz. 291. 

Ark.—Newsom v., Reed, 6 S.W.(2d) 
10, 177 Arkw177; Gerard B. Lambert 
Co. v. Newton, 294 S.W. 707, 174 Ark. 
209. 

Cal.—Borkheim v. Borkheim, 223 P. 
429, 65 Cal.App. 218. 

Ga.—Skipper v. Alexander, 158 S.E. 
32, 172 Ga. 246; Guaranty Life Ins. 
Co. v. Primo, 140 S.E. 780, 37 Ga.App. 
472; Citizens’ Banking Co. v. Jones, 
129 S.E. 910, 34 Ga.App. 457; Norris 
v. Lynch, 106 S.E. 801, 26 Ga.App. 
398 
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Ill.—Aetitus v. Spring Valley Coal 
Co., 92 N.E. 579, 246 Ill. 32, 138 Am. 
SR. 221. 

Mass.—Claffey v. Fenelon, 161 N. 
EB. 616, 263 Mass. 427; Everson v. Cas- 
ualty Co. of America, 94 N.E. 459, 208 
Mass. 214. 

Minn.—Martin v. Schiska, 236 N.W. 
312, 183 Minn. 256. 

N.H.—Gregoire v. Allard, 152 A. 
489, 84 N.H. 473; McCurdy v. Flibotte, 


Pursuant to this rule, if a 
party draws out testimony, good and bad, which is 
responsive to his question, an objection being made, 
it is proper for him to advise the court that the 
bad portion is not insisted on, otherwise the court 
may assume that he wishes the testimony as a whole, 
and invites a ruling thereon on that assumption;7% 
and, where the bad portion of the answer is not 
responsive to the question, failure of the examin- 
ing party to object to it, or withdraw it, is an elec- 
tion to treat it as pertinent, and the court properly 
may sustain a general objection to the answer.7? 
When evidence is objected to on particular grounds, 
and part of the evidence is not subject to such ob- 
jection, it is not error to overrule it.7§ 
jection is to a document it must be addressed to 
the document and not to the testimony of a witness 
as to its exeeution;*® and, if the objection to a ques- 
tion to a witness is that it calls for a conclusion, it 
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Tf the ob- 


Purpose.*+ 


1S'9) VAL 3675, Soe N-E, 143°) "Tabor. v, 
Judd, 62 N.H. 288. 
N.Y.—Wallis v. Randall, 81 N.Y. 


164; Hochrieter v. People, 2 Abb.Dec. 
Kernochan v. New York El. R. 
Coz, 57 N.Y.Super. 434, 8 N.Y.S. 770. 

N.C.—Sutton v. Melton-Rhodes Co., 
111 S.E. 630, 183 N.C. 369; Holmes v. 
Atlantic Coast Line R. Co!, 106 S.E. 
567, 181 N.C. 497; Wooten v. Grand 
United Order of Odd Fellows, 96 S.E. 
654, 176 N.C. 52. 

Tex.—Texas & P. Ry. Co. v. Buf- 
kin, (Civ.App.) 46 S.W.(2d) 714; Con- 
ley v. Texas Co., (Civ.App.) 289 S.W. 
169; Cooper v. Newsom, (Civ.App.) 
224 S.W. 568 [dism f w j]; King-Col- 
lie Co. v. Wichita Falls Warehouse 
Co., (Civ.App.) 205 S.W. 748; Street 
v. J. I. Case Threshing Mach. Co., 
(Civ. App.) 88 Siw. 725s Brices- 
Weaver Machinery Co. v. Pratt, (Civ. 
App.) 184 S.W. 7382; Rio Grande R. 
Co. v. Cross, 23 S.W. 529, 1004, 5 Tex. 
Civ.App. 454. 

Utah.—Stuck v. Delta Land & Wa- 
ter 1©0:, 22a be ok, os suinain: 495) 

Va.—Thalhimer Bros. v. Shaw, 159 
S.E. 87, 156 Va. 863; Bourne v. Rich- 
ardson, 113 S.E. 893, 133 Va. 441. 

And see cases supra note 74. 

{a] Ilustrations.—(1) Where a 
document is in part relevant and ma- 
terial and competent evidence but 
contains other matter not competent, 
the attention of the trial court must 
be directed to the incompetent part 
before error can be predicated on the 
admission of the document as a 
whole. Arizona Power Co. v. Kel- 
lam, 114°P: 561) 13 Ariz. 291° Stuck v; 
Delta Land & Water Co.,) 227 Pr 791, 
638 Utah 495. (2) Witness’ letter 
impeaching his testimony was prop- 
erly received, where specific sentenc- 
es containing irrelevant or immateri- 
al matters were not objected to. 
Martin v. Schiska, 236 N.W. 312, 183 
Minn. 256. (3) Where objections to 
report of acts of state surveyor went 
to the whole report and did not eall 
the court’s attention to objectionable 
matter consisting of argument and 
opinions, the court was not required 
to exclude such objectionable matter. 
Denton v. English, (Tex.Civ.App.) 171 
S.W. 248. (4) Where at least part 
of a certificate of the land commis- 
sioner was admissible, and defend- 
ant’s objection thereto did not speci- 
fy what part of it was claimed to be 
objectionable as a conclusion, or what 
part he was not authorized to certify, 
the court was not bound to pick out 
any particular part of it as inadmis- 
sible. Chicago, R. I. & G. Ry. Co. v. 
Johnson (Tex.Civ.App.) 156 S.W. 253. 

[b] Objection to self-serving dec- 
larations.—Where a telegraph com- 
pany receiving a message for trans- 
mission required notice of a claim 
for damages within ninety days, a 
letter by a sender of a message to the 
company setting forth a claim for 
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should separate the good from the bad and be lim- 
ited to so much as asks for a conclusion.*° 
been held, however, that the rule that a general ob- 
jection to evidence will not avail when any portion 
is admissible’! does not apply without modification 
to an objection on the oral examination of a wit- 
ness to a question including several different propo- 
sitions, part of which are not subject to the objec- 
tion; that ordinarily it is incumbent upon the ex- 
aminer to frame his question so that in its entirety 
it is free from the objection made, which otherwise 
the objection should have sustained.*? 
qualification of the rule is that a general objection 
is sufficient where the competent and incompetent 
matters are so interwoven and connected that it 
is difficult to separate them.** 

[§ 215] (2) Evidence Admissible for Particular 
A rule analogous to that stated above*® 
is that the court may overrule a general objection 


It has 


Another 


damages for the nondelivery thereof 
and the circumstances connected 
therewith was properly received in 
evidence so far as it gave notice of 
the claim, and an objection to the let- 
ter aS a whole on the ground that 
it contained self-serving declarations 
without stating what the declara- 
tions were was properly overruled. 
Postal Telegraph Cable Co. of Texas 
ee Hae (Tex.Civ.App.) 136 S.W. 

[c] Objection to hypothetical ques- 
tion.—If plaintiff's hypothetical ques- 
tion to an expert commingled state- 
ments of facts as testified by another 
doctor with statements of some mat- 
ters which were matters of profes- 
sional opinion as distinguished from 
matters of fact, defendant should 
have so framed his objection to the 
hypothetical question as to separate 
the objectionable from the parts not 
objectionable, and in failing to do so 
it was not error to overrule the ob- 
jection. Borkheim y. Borkheim, 223 
P. 429, 65 Cal.App. 218. 

76. Corona Coal Co. v. Thomas, 
101 So. 673, 212 Ala. 56, 58. 

; “A party has a right to such ruling 
if he so elects. If the court holds 
the evidence not good as a whole, and 
he then wishes to get in the good, we 
think the court should be so advised, 
and a ruling invited thereon. This 
seems to make the rule operate mu- 
tually and fairly on both parties. 
Neither can expect the court to direet 
the conduct of the cause in that re- 
gard.’ Corona Coal Co. v. Thomas, 
supra. 

Th 
supra. 

78. Texas Electric Service Co. v. 
Wells, (Tex.Civ.App.) 8 S.W.(2d) 705. 

79. Shumate v. Heman, 181 U. S. 
402, 21 S.Ct. 645, 45 Lid. 916, 922 
Laff 57 S.W. 559, 156 Mo. 534]. 

80. Security Bank & Trust Co. of 
Memphis, Tenn., v. Laney, 108 So. 367, 
214 Ala. 561; Selma St. & S. Ry. Co. 
v. Campbell, 48 So! 378, 158 Ala. 438. 

81. See supra text and note 74, 

82. Cooper v. Bower, 96 P. 59, 794, 
78 Kan. 156, 164. 

83. Da Moth & Rose vy. Hiilsboro 
Independent School Dist., (Tex.Civ. 
App.) 186 S.W. 437. 

{a] Mlustration.—An objection to 
the whole answer of a witness is suf- 
ficient where his opinion as an expert 
is sought, and it is necessary for him 
to state certain facts to show his 
qualifications, and thus is So inter- 
woven and connected with his objec- 
tionable opinion that it is difficult to 
separate the material from the im- 
material. Da Moth & Rose v. Hills- 
boro Independent School Dist., (Tex. 
Civ.App.) 186 S.W. 437. 

84. Offer of evidence inadmissible 
for particular purpose see supra §§ 
151-154. 

85. See supra § 214, 


Corona Coal Co. v. Thomas, 
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to evidence admissible for any particular purpose,*° 
or under any cireumstances,** without restricting the 
evidence to that purpose,** in the absence of a re- 
quested instruction that it be so restricted ;*° and 
a request for the exclusion of evidence admissible on 
a particular issue, rather than for its restriction to 
Likewise, a gen- 
eral objection is insufficient where the evidence 1s 
admissible under one plea or count, although not un- 
der another,®! and there is no request that the evi- 


such issue, is properly denied.°° 
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dence be restricted to the court under which it is 


sé. U.S.—Chess v. Grant, 163 F. 
500, 90 C.C.A. 46; Pittsburgh, etc., R. 
Co. vy. Thompson, 82 F. 720, 27 C.C.A. 
333. 

Ala.—Lester v. Jacobs, 103 So. 682, 
212 Ala. 614; Barfield v. Evans, 65 So. 
928, 187 Ala. 579; Brown v, Loeb, 58 
So. 330, 177 Ala. 106; Kern v. Cox, 
52 So. 401, 167 Ala. 639; Owen_ Vv. 
Moxom, 52 So. 527, 167 Ala. 615; Gill 
Vv. Daily, 16-So. 932, 105 Ala. 323; 
Martin v. Hill, 42 Ala. 275; Fountain 
v. Brown, 38 Ala. 72; Napier v. May, 
102 So. 596,.20 Ala.App. 433; Hall v. 
Cardwell, 59 So. 514, 5 Ala.App. 48. 

Call——=Baker Ve oVarney 59. P18 
[rev 129 Cal. 564, 62 P. 100, 79 Am.S. 
R. 140]; Sneed v. Osborn, 25 Cal. 619; 
Duran y. Yellow Aster Minn. & Mill. 
Co., 181 P. 395, 40 Cal.App. 633. 

Colo.—Town of Meeker v. Fairfield, 
tsGuee, 4d ob ColovA pp, hor: Curr 
v. Hundley, 31 P. 939, 3 Colo.App. 54. 

Conn.—Katsonas v. W. M. Suther- 
land Blidg. & Const. Co., 132 A. 553, 
104 Conn. 54; General Hospital Soc. 
v. New Haven Rendering Co., 65 A. 
1065, 79, Conn. 581, 118 Am.S.R. 173, 
9) ssAnn Gas; 1638: Starr Burying 
Ground Assoc. v. North Lane Cem- 
etery Assoc., 58 A. 467, 77 Conn. 83; 
Hygeia Distilled Water Co. v. Hygeia 
Ice Co., 40 A. 534, 70 Conn. 516. 


Fla.—Gainesville, ete, R. Co. v. 
Pack, 46 So. 1019, 55 Fla. 402. 
Ga.—Chambers v. Wesley, 38 S.E. 


848, 113 Ga. 343; Monahan v. Nation- 
ah rerity Co. 62 S$... 1127, 4) GarApp. 
68 


Ill.—Gage v. Eddy, 53 N.E. 1008, 
179 Ill. 492; Grimes v. Hilliary, 36 
N.E. 977, 150 Ill. 141; Conway v. Case, 
22) Ill? 127. 

*Ind.—Indiana Union Traction Co. 
v. Pring, 96 N.H. 180, 50 Ind.App. 566. 

Iowa.—Bell v. Byerson, 11 Iowa 
233, 77 Am.D. 142. 

Kan.—Jones v. Inness, 4 P. 95, 32 
Kan. 177. 

' Ky.—Cassidy v. Berkovitz, 185 S.W. 

129, 169 Ky. 785. 

Me.—Inhabitants of Rumford v. In- 
Na oles of Upton, 95 A. 226, 113 Me. 

Md.—Parks y. Griffith & Boyd Co., 
91 A, 581, 123 Md. 233; United R. etc., 
Co. v. Seymour, 48 A. 850, 92 Md. 425; 
Nutwell v. Tongue, 22 Md. 419; Car- 
roll v. Ridgaway, 8 Md. 328; Pegg v. 
Warford, 7 Md. 582. 

Mass.—Boston Food Products Co. y. 
Wilson & Co., 139 N.E. 637, 245 Mass. 
550; Massachusetts Biographical 
Soc. v. Howard, 125 N.H. 605, 234 
Mass. 483; Leonard v. Boston Elevat- 
ed Ry. Co., 125 N.E. 593, 234 Mass. 
480; McCue v. Boston Elevated Ry. 
Co., 109 N.E. 360, 221 Mass. 432; Shea 
vy. American Hide & Leather Co., 109 
N.E. 158, 221 Mass. 282; Randall v. 
Peerless Motor Car Co., 99 N.E. 221, 
212 Mass. 352; Com. v. Wunsch, 129 
ee 477; Moody v. Sabin, 9 Cush. 
505. 

Minn.—Stearns v. Johnson, 17 Minn. 
142; Schell v. St. Paul Second Nat. 
Bank, 14 Minn. 43; Califf v. Hill- 
house, 3 Minn, 311. 

Mo.—Connor y. Black, 24 S.W. 184, 
119 Mo. 126; Margrave v. Ausmuss, 
51 Mo. 561; St. Louis Publie Schools 
v. Risley, 40 Mo. 356 [aff 10 Wall. 
(U.S.) 91, 19 L.Ed. 8501; Stevens v. 
Wabash Ry. Co., 14 S.W.(2d):506, 223 
Mo.App. 201; Axelrod v. Pierron, 297 


S.W. 151, 222 Mo.App. 201; George v. 
St. Joseph, 71 S.W. 110, 97 Mo.App. 
56; Wibracht v. Annan, 89 Mo.App. 
363; Gubernator v. Retallack, 86 Mo. 
App. 184; Lycan v. Miller, 56 Mo.App. 
79; Clark v. People’s Collateral Loan 
Co., 46 Mo.App. 248; Schlicker v. 
Gordon, 19 Mo.App. 479. Fs 

Mont.—Murray v. Montana Lum- 
ber,-ete., Co:, 68 P: 719, 25 Mont. 14. 

N.H.—D. N. Toohey & Co. v. Davis, 
153 A. 832, 85 N.H. 80; Connecticut 
River Power Co. vy. Dickinson, 74 A. 
585, 75 N.H. 353; Robinson v. Stahl, 
67 A. 577, 74 N.H. 310. 

N.Y.—Dalton v.. Smith; 86 N.Y. 176; 
Farmers’, etc., Nat. Bank v. Brie R. 
Co., 72 N.Y. 188; Button v. McCauley, 
1 Abb.Dec. 282, 4 Transcr.A. 447, 
Abb.Pr.N.S. 29 [rev 38 Barb. 413]; 
Davis v. Bouton Motor Co., 116 N.Y.S. 
508, 1382 App.Div. 64; Union Trust 
Co. v. Seelig, 82 N.Y.S. 7, 83 App.Div. 
568; Hand v. Miller, 68 N.Y.S. 531, 58 
App.Div. 126; Dunohue y. Brooklyn, 
etc., R. Co., 65 N.Y.S. 634, 53 App.Div. 
348; Kahnweiler v. Smith, 6 N.Y.St. 
241, 14 Daly 142 [aff 19 N.H. 287, 111 
N.Y. 688]; Holmes v. Moffat, 44 Hun 
630, 9 N.Y.St. 41 [aff 24 N.E. 275, 120 
Noy. oo: 

N.C.—Keller v. Caldwell Furniture 
Co., 154 S.E. 674, 199 N.C. 413;, Rob- 
erson y. Stokes, 106 S.E. 151, 181 N. 
Cc. 59; Bryant v. Bryant, 100 S.E. 178, 
178 N.C. 77 (rule inapplicable where 
whole evidence incompetent as hear- 
Say). 

Ohio.—Brooklyn St. R. Co. v. Kel- 
ley, 6 Ohio Cir.Ct. 155, 3 Ohio Cir.Dec. 
393 [aff 44 N.E. 1148, 53 OhioSt. 646]. 

Pa.—Murray v. Frick, 121 A. 47, 277 
Pa. 190, 29 A.L.R. 74; Cullum v. Wag- 
staff, 48 Pa. 300; Christian v. Dripps, 
. 271; Benner v. Hauser, 11 Serge. 


Tenn.—East Tennessee, ete., R. Co. 
v. Gurley, 12 Lea 46. 

Tex.—Youngblood v. Youngblood, 
(Civ.App.) 46 S.W.(2d) 390; Galves- 
ton, GaSe AL Ry. Ooms Elannic. (Cun, 
App.) 216 S.W. 430; Wilson v. Avery 
Co. of Texas, (Civ.App.) 182 S.W. 884; 
Commonwealth Bonding & Casualty 
Pee Hendricks, (Civ.App.) 168 8.W. 

Utah.—Olson vy. Oregon Short Line 
R. Co., 68 P. 148, 24 Utah 460; Snow- 
den vy. Pleasant Valley Coal Co., 52 P. 
599, 16 Utah 366. 

Vt.—Neill vv. Ward, 153 A. 219, 103 
Vt. 117; Kimball v. New York Life 
Ins; Cow, 1G: AS19596 WE. a9. 

Va.—Dunean vy. Carson, 105 S.H. 62; 
Lynchburg Cotton Mills v. Rives, 70 
S.E. 542, 112 Va. 137; Schaubuch v. 
Dillemuth, 60 S.B. 745, 108 Va. 86, 
15 Ann.Cas. 825; Meyer’s Sons vy. 
Falk, 38 S.H. 178, 99 Va. 385. 

_W.Va.—Rogers v. Huntington En- 
gineering Co., 131 S,E. 869, 101 W.Va. 
1; Perkins v. Monongahela Valley 
Traction | Co:),/95 iS... ,797,. 81 “W.Va. 
781; Stansbury v. Stansbury, 20 W. 
Va. 23. : 

Wis.—Driscoll 


v. Allis-Chalmers 


Co., 129 N.W. 401, 144 Wis. 451; Craw- 
ford v. Witherbee, 46 N.W. 545, 77 
Wis. 419, 9 L.R.A. 561; People v 


1 : directin 
it to the incompetent part of the qubee 
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[§ 215 


admissible.22 So, where a complaint contains counts 
both in detinue and trover, an objection to a ques- 
tion as to the value of the property since the suit 
was filed, on the sole ground that the action is in 
detinue and that the measure of recovery is the 
value of the property at the time the suit was filed, 
is properly overruled. 
jection to evidence admissible for a particular pur- 
pose is insufficient®* does not apply where such evi- 
dence, offered as a whole, is excluded on a general 


93 


The rule that a general ob- 


tion, or of the answer, as the case 
may be.” Roberson v. Stokes, 106 S. 
BLS een. Garo G4e 

[a] Ilustrations.—(1) A general 
objection to the admission in evidence 
of deeds was properly overruled 
where appellant was not entitled to 
have the instruments wholly excluded 
but merely to have their consideration 
limited to the issue upon which they 
were admissible. Sullivan v. Fant, 
(Tex.Civ.App.) 160 S.W. 612. (2) Re- 
ceiving testimony admissible on the 
issue of plaintiff’s negligence in treat- 
ing injury is not error, although in- 
admissible to show injury, as against 
objection to admissibility in general. 
Dickey v. Jackson, (Tex.Civ.App.) 293 
S.W. 584. (3) Where a memorandum 
is competent to show the articles de- 
stroyed, but is incompetent to prove 
the values set opposite each article, a 
general objection of incompetency to 
the memorandum is insufficient; but 
the objection should specifically point 
out the incompetency. Davis v. Bou- 
ton Motor Co., 116 N.Y.S. 508, 132 App. 
Div. 64. 

[b] Nature of general objection.— 
Objection to the admission of evi- 
dence on the ground that it did not 
tend to prove any of the issues is gen- 
eral and unavailing if the evidence is 
competent for any purpose in the 
case. Edwards v. Yarbrough, (Mo. 
App.) 201 S.-W. 972. 


87. Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 132 A. 553, 104 
Conn. 54. \ 

88. Schaubuch vy. Dillemuth, 60 S. 


EK. 745,,.108 Va. 86-15 /Ann.Cas- 8255 
Meyer’s Sons v. Falk, 38 S.E. 178, 99 
Va. 385. 

89. Ala.—Birmingham & A. R. Co. 
v. Mattison, 52 So. 49, 166 Ala. 602; 
Napier v. May, 102 So. 596, 20 Ala. 
App. 433. 

Cal.—Stehli_ Silks Corporation vy. 
Director, 261 P. 313, 86 Cal.App. 591. 

Colo.—Grimes v. Greenblatt, 107 P. 
1111, 47 Colo. 495, 19 Ann.Cas. 608. 

Iowa.—Shelberg v. Jones, 151 N.W. 
1066, 170 Iowa 19. 

Kan.—Chicago Lumber Co. v. Cox, 
147 BP. 67, 94 Kan. .563. 

N.C.—Roberson v. Stokes, 106 S.E. 
151, 181 N.C. 59. 

See Moorefield. v. Fidelity Mut. Life 
Ins. Co., 69 S.E. 119,135 Ga. 186 (hold- 
ing that what effect should be given 
to evidence properly admitted, or how 
far the jury should be limited in their 
consideration of it, is not properly 
raised by objection to admission of 
the evidence). 

[a] Objector’s remedy where evi- 
dence objected to was admissible for 
any purpose is to ask an instruction 
limiting its effect. Big Sandy Iron & 
yn PORE cot 63 So. 1011, 184 

a. . hicago Lumber Co. v. 

147 P. 67, 94 Kan. 562. pS 

Restriction of evidence to special 
pares? generally see supra §§ 159- 


90. Smith v. Burroughs, (Tex.Civ. 
App.) 34 S.W.(2d) 364. ‘ 

91. People’s Nat. Bank v. Haralson, 
57 S.B. 991, 1 Ga.App. 311. 

92. Key v. Goodall, Brown & Co., 
60 So. 986, 7 Ala.App. 227. 
ae pshieud oe gle & Fertilizer 

. v. Lane, OI; la, & 
R.A.1918F 147. arenes 

94. See supra text and note 86. 


Same title and section number, 


.given by the judgment debtor’s 


§§ 215-217] 


objection,®® unless there is some special defect which 
might have been corrected if called to the attention 


of the court.?§ 


[§ 216] (3) Evidence Admissible for or against 
: Hvidence is properly admitted 
over a, joint objection by several parties where it 


Particular Parties. 


is competent as to any of them.®7 


[§ 217] 6. Motions To Strike Out Evidence®® 
Necessity. A party who fails to object to evidence 
when it is admitted, and makes no subsequent motion 
to strike it out, aequiesces in its admission®® and, in 
the absence of such motion, an objection after the 


95. Western Union Telegraph Co. 

v. Favish, 71 So. 183, 196 Ala. 4. 
Offer of evidence inadmissible in 

part or for particular purpose gen- 


erally see supra §§ 150-155. 


396." Kerne v2 Cox; (52.So. 1-401, 167 
Ala. 639. 

97. Cal.—Gilfillan v. Shuttuck, 75 
Pevugao.) reo Sal. ores .Vieorman. (NV. 


Voight, 46 Cal. 392. 

Conn.—Starr Burying Ground As- 
soc. v. North Lane Cemetery Assoc., 
58 A. 467, 77 Conn. 83. 

Ga.—Clarke v. East Atlanta Land 
Cou; 88eS.E: 328, 113) Ga. 21, 

Ind.—Fowler v. Newsom, 90 N.E. 
9, 174 Ind. 104; Elliott v. Russell, 92 
Ind. 526; Hogue v. McClintock, 76 Ind. 

Ahrends, 147 N. 


205. 

Iowa.—Langdon v. 

W. 940, 166 Iowa 636; Moore v. Fry- 
man, 134 N.W. 534, 154 Iowa 534; Al- 
len v. Barrett, 69 N.W. 272, 100 Towa 
16. 

Mass.—American Tube, etc., Co. v. 
Crafts, 30 N.E. 1024, 156 Mass. 257. 

Mont.—Outlook Farmers’ Elevator 
Co. v. American Surety Co. of New 
York, 223 P. 905, 70 Mont. 8. 

Neb.—Nason v. Nason, 113 N.W. 
139, 79 Neb. 582. 

N.Y.—Bosley v. National Mach. Co., 
25 N.E. 990, 123 N.Y. 550; Fox v. Erbe, 
SL ONEY: S: 832, 100 App.Div. 343 [aft 
76 N.E. 1095, 184 N.Y. 542]; Gardner 
v. Friederich, 49 N.Y.S. 1077, 25 App. 
Div. 521 [aff 57 N.E. 1110, 163 -N.Y. 
568]; Vought v. Gedney, 64 N.Y.S. 
712, 31 Misc. 761; Kittel v. Callahan, 
19 N.Y.S. 398; Markham v. Washburn, 
18 N-Y.S. 356. 

Tex.—Sntllivan v. Fant, (Civ.App.) 
160 S.W. 612; Edwards v. White, (Civ. 
App.) 120 S.W. 914. 

{a] TIllustrations.—(1) In a suit 
by a receiver of a judgment debtor in 
supplementary proceedings, evidence 
wife 
in her lifetime, in supplementary pro- 
ceedings against her, being admissi- 
ble against her administrator, is not 
subject to a general objection in favor 
of all of the defendants. O’Reilly v. 
Adams, 148 N.Y.S. 441, 163 App.Div. 
COMPati a3 ANGE: 0627218 NEY A 237% 
(2) Where, in an action against the 
heirs and surviving wife*of the pur- 
chaser of land on notes given for the 
price, testimony by an heir was not 
admissible for the heirs under the 
rule excluding testimony relating to 
transactions with decedents, but was 
admissible for the wife, who claimed 
in her own right and not as heir,’ a 
general objection to its admissibility 
for either of defendants was properly 
overruled. Edwards v. White, (Tex. 
Civ.App.) 120 S.W. 914. 

Offer’ as whole of evidence inad- 
missible as against one party see 
supra § 153. 

Restricting effect of evidence inad- 
miissible as against coparty see supra 
§ 160. 

98. In criminal cases see Criminal 
Law §§ 2203-2211. 

Mode of making objection to evi- 
dence as between motion to strike and 
other methods see supra §§ 199, 200. 

99. Ala.—Higdon v. Kennemer, 20 
So. 470, 112° Ala. $51; Thomason v. 
Odum, 31 Ala. 108, 68 Am.D. 159. 

Ariz.—Salt River Valley \Water 
Users’ Ass’n v. Berry, 250 P. 356, 31 
Ariz, 39. 
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evidence is admitted comes too late.t 
jection is made solely to the answer and not to the 
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So, where ob- 


questions which elicited them, and no motion to strike 


strike it out.” 


out the testimony is made, the court is not bound to 
The court ordinarily is not required 
to carry in its own mind the details of the trial and, 


of his own motion, without a request therefor, strike 


—a. 
cumstances. * 


Cal.—MecNeal v. Foreman, 3 P.(2d) 
583, 117 Cal.App. 155; Park v. Orbi- 
son, 184 P. 428, 43 Cal.App. 74. 

Fla.—Bishop v. Taylor, 25 So. 287, 
41 Fla. 77. 

Ga.—Kehoe v. Hanley, 22 S.E. 539, 
95° Gaz 321. 

Ill—Lake Shore, ete, R. Co. v. 


Bodemer, 29 N.E. 692, 139 Ill. 596, 32 
Am.S.R. 218 [aff 33 Ill.App. 479]. 


Iowa.—Smith v. Dawley, 60 N.W. 
625, 92 Iowa 312. 2 
Me.—Moulton v. Perkins, 100 A. 


1020, 116 Me. 218. 
Mich.—Corcoran vy. Detroit, 
W. 692, 95 Mich. 84. 
Mo.—Unrein v. Oklahoma Hide Co., 
244 S.W. 924, 295 Mo. 353; Chouteau 
v. Jupiter Iron-Works, 7 S.W. 
94 Mo. 388; Williams v. Fleming, 267 
S.W. 6, 218 Mo.App. 563; Rhodes v. 
Missouri Pac. R. Co., 255 S.W. 1084, 
213 Mo.App. 515; Wrightsman v. 
Glidewell, 239 S.W. 574, 210 Mo.App. 
367; Dabbs v. Kansas City Southern 
Ry. Co., (App.) 202 S.W. 276. 
N.J.—Fath v. Thompson, 33 A. 391, 
58 N.J.Law 180. 
N.Y.—Klein v. Prudential Ins. Co. 


54 N. 


of; America, Sli thaN, Bi 2942; 2227 IN. Y.. 
449; Myhill v. Bogardus, 59 N.E. 900, 
166 N.Y. 615; People v. Holmes, 60 N. 


BE. 249, 166 N.Y. 540; Brady v. Nally, 
45. Ns SAT) 61. NUY 52585 “Ottiniiw. 
Manhattan R. Co., 44 N.E. 1035, 150 
IN. Yar 396; s3syceAnn. Cass "2642 inkiecive 
Sheldon, 32 N.E. 696, 136 N.Y. 1; Par- 
sons’ vy... New) York Cent,, ete: R..Co,, 
21 N.B. 145, 113 N.Y. 355, 10 Am.S.R. 
450, 3 L.R.A. 683; Canson v. FIT Cee (ak 
N.Y. 48; Crippen v. Morse, 49 N.Y. 
63; Novak v. Melnyk, 231 N.Y.S. 417, 
224 App.Div. 492 [aff 170 N.H. 142, 252 
N.Y. 558]; Wightman vy. Campbell, 
146 N.Y.S.. 666, 161 App.Div. 49; 
Mackey v. Locke, 8 N.Y.S. 210, 5 Silv. 
Sup. 394; Matter of Percival, 141 N.Y. 
S. 189, 79 Misc. 579. 

Or.—Donaghy v. Oregon-Washing- 
ton R. & Nav. Co., 288 P. 10038, 291 P. 


1017, 133 Or. 663; Boyd v. Grove, 173 
Pr sl ee eOre TsO: 

Pa.—-Eby v. Travelers’ Ins. Co., 
Hartford, Conn,, 102 A. 209, 258 Pa. 
525. 

S.C.—Chandler v. Moore, 145 S.E. 
699,148 SiCe152. 

Tex.—Collins v. Cook, 40 Tex. 238; 


Kansas City, M. &.O. Ry: Co. of Texas 
v. Durrett, (Civ.App.) 187 S.W. 427. 

Va.—Dunean v. Carson, 103 S.E. 
665, 105 S.B. 62, 127 Va. 306. 

Objection taken by request that 
jury be instructed to disregard evi- 
dence see supra § 199. 

Waiver of objections generally see 
supra § 190. 

‘1. Mich.—Totten v. Burhans, 61 N. 
W. 58, 103 Mich. 6. 

Mo. —Hollenbeck v. Missouri Pac. 
R. Co., 34 S.W. 494; Noland v. Morris 
& Co., 248 S.W. 627, 212 Mo.App. 1. 
N.Y.—Link v. Sheldon, 32 N.E. 696, 
136 N.Y. 1; Blake v. Meyer, 97 N.Y.S. 
424, 110 App.Div. 784; Buckley v. 
Westchester Lighting Co., 87 N.Y.S. 
763, 98 App.Div. 436; Kelly v. Cohoes 
Knitting Co., 40 N.Y.S. 477, 8 App. 
Div. 156; Duffus v. Schwinger, 27 N. 
Y.S. 949, 7 Misc. 499; Sternwald v. 
Siegel, 27 N.Y.S. 375, 7 Misc. 70; Wil- 
son v. Boasberg, 21 N.Y.S. 915, 1 Misc. 
436. 

Pa.—Pennsylvania Nat. Gas Co. v. 
Cook, 16 A. 762, 123 Pa.St. 170. 


467,. 


out evidence,’ although it may do so under some cir- 
A motion to strike out is necessary 
when evidence apparently proper when admitted is 
subsequently shown to be objectionable,°® 
dence admitted is relevant only to counts of the 


or evi- 


Porto Rico.—People v. Espanol, 16 
Porto Rico 203. 
Time for: 
224, 


Motion to strike out see infra §§ 
PAR, 
oP ieotions generally see supra §§ 194-— 
197. 


2. Ward v. Daniels, 269 P. 913, 51 
Nev. 125. 

3. Wolverine Glass Co. v. Miller, 
123 A. 672, 279 Pa. 138; Burkett v. 
VanTine, 121 A. 498, 277 Pa. 567. 

[a] It is not necessary for court, 
without request, to strike out evi- 
dence of defendant on direct examina- 
tion, because defendant failed or re- 
fused while under cross-examination, 
to answer material questions. Haak 
V., Tobias, 1204A 0554, 276 Pasb 76. 

4 See infra § 245. 

5. Ala.—Davies v. Barnes, 77 So. 
612, 201 Ala. 129. 

Ariz.—Pringle v. King, 78 P. 367, 
9. Avizes(6s 

Cal.—City of Venice v. Short Line 
Beach, Land Ce, 181. 8.. 658,.1380, Cal. 
447; White v. Spreckels, 17 P. 715, 
75 Cal. 610; Ballos v. Natural, 269 P. 
972, 93 Cal.App. 601. 

Conn.—T. Barbour Brown & Co. v. 


Canty, L61 Ax 91, 155 "Conn: 226: 
Fla.—Jacksonville, Tampa & Key 
West Ry. Co. v. Peninsular Land, 
Transportation & Mfg. Co., 9 So. 661, 
PA hes on EVO I 
Ill.—Cassell v. Vincennes. First 
Nat. Bank, 48 N.E. 701, 169 Ill. 380; 


Burnham vy. Peoria Ry. Co., 223 Ill. 
App. .5%3. 

Ind.—Jenney Electric Co. v. Bran- 
ham, 41 N.E. 448, 145 Ind. 314, 33 L.R. 
A. 395; Sims v. Givan, 2 Blackf. 461. 

JIowa.—Duncan v. Great Western 
Ace. Ins. Co., 185 N.W. 459,°-192 Iowa 
716. 

Ky.—Bannon v. Clark County’ Ce- 
ment Co., 37 S.W. 76, 18 Ky.L. 504. 

Me.—Beaudette v. Gagne, 33 A. 23, 
87 Me. 534. 

Mo.—Malone v. Harlin, 278 “S.W. 
806, 220 Mo.App. 102 

N.H.—Fuller v. Maine Cent. R. 1gi3 
100 A. 546, 78 N.H. 366. 

INSY —Brady v. Nally, 45 N.E. 547, 
151 N.Y. 258; Whitman v. Foley, 26 
N. BE. ..725,. 125) N.Y. 6515" Campbelleyv, 
Wright, 23 N.E. 914, 418 N.Y. 594; 
Rapuzzi v. Stetson, 145 N.Y.S. 460, 160 
App.Div. 156; Mersereau v. Merse- 
reau, 63 N.Y.S. 336, 49 App.Div. 647; 
Michaelis v. Wilshusen, 43 N.Y.S. 273, 
19 Mise. 153; Poholski v. Ertheiler, 
41 N.Y.S. 10, 18 Mise. 33;.Tuomey v. 
O’Reilly, Skelly & Fogarty Co., 22 N. 
YS. 980,03) Mise, 2302: 

S.C.—Shealey v. South Carolina, 
etc, R.iCo.; 45 S.B. 1195.67 S.C. 61° 

Tex.—Land v. Dunn, (Civ.App.) 226 
S.W. 801; Missouri, O. & G. Ry. Co. v. 
Boring, (Civ. App.) 166 S.W. 76. 

[a] Any subsequent development 
in the course of a trial which nullifies 
the prima facie relevancy of a fact 
which has been admitted in evidence 
requires a motion for its exclusion. 
Davies v. Barnes, 77 So. 612, 201 Ala. 
129. 

{b] Rule applied.—(1) The rule 
applies, although the court in ruling 
on its admission states that if it 
should be shown to be improper it 
should be excluded from the con- 
sideration of the jury. Cassell v. Vin- 
cennes First Nat. Bank, 48 N.E. 701, 
169 Ill. 380. (2) Where evidence is 
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complaint which have been withdrawn,* where evi- 
dence is admitted subject to be supplemented by 
other evidence which is not introduced,’ or where 
evidence is admitted subject to objection or excep- 
tion,® or with the understanding that the objection 
will be ruled on at a later stage of the proceedings ;° 


TRIAL 


and, if evidence is admitted subject to rejection or 


but becomes 
cause is dis- 
missed as to some of the parties a 
motion to strike out is necessary. 
Tuomey v. O’Reilly, ete., Co., 22 N.Y.S. 
930, 3 Misc. 302 [aff 37 N.E. 825, 142 
N.Y. 678]. (3) Defendant desiring 
to take advantage of the fact that, 
after ledger sheet was introduced con- 
taining supposed original entries, it 
developed that some of the entries 
had been made from a memorandum 
furnished bookkeeper by _ others, 
should have made a motion to strike 
out. T. Barbour Brown & Co. v. Can- 
ty, 161 A. 91, 115 Conn. 226. 

{c] Inadmissibility shown on 
cross-examination.—Where the direct 
testimony of a witness appeared to be 
material, relevant, and competent, and 
the immateriality, irrelevancy, and 
incompetency were disclosed on cross- 
examination, the ecross-examiner 
must, to avail himself of the objec- 
tions to the evidence, move to strike 


when admitted 


proper 
because the 


improper 


iteout. Brandt v. Krogh, it e275; 
14 Cal.App. 39; Jacksonville, Tampa 
& Key West Ry. Co. v. Peninsula 


Land, Transportation & Mfg. Co., 9 So. 
661,27 Fla. 1; Bait v. James, 158 N. 
W. 684, 176 Iowa 647; Fuller v. Maine 
Cent. R. R., 100 A. 546, 78 N.H. 366. 

Request for instruction to disregard 
evidence as alternative remedy see 
supra § 199. 

6. Morgan-Hill Paving Co. v. Fon- 
ville, 140 So. 575, 224 Ala. 383. 

7 BS) Sacramento Suburban 
Fruit Lands Co. v. Milier, 36 F.(2d) 
922; Central Iron & Coal Co. v. Mas- 
sey, 268 F. 300; Bailey v. Warner, 118 
Hw895, 55 C.C.Al7329;, Central Ver- 
mont R. Co. v. Soper, 59 F. 879, 8 C.C. 
A. 341. 

Ala.—Tennessee Coal, Iron & R. Co. 
v. Kimball, 96 So. 329, 209 Ala. 466. 

Cal.—Ah Tong v. Barle Fruit Co., 
45 P. 7, 112 Cal. 679; Crosett v. Whel- 
an, 44 Cal. 200. 

Colo.—Wood y. Chapman, 49 P. 136, 
24 Colo. 134. 

Del.—Remington Mach. Co. v. Wil- 
mington Candy Co., 66 A. 465, 22 Del. 
288. 

Ga.—Hix v. Gulley, 52 S.E. 890, 124 
Ga. 547; Scott v. Newsom, 27 Ga. 125. 

Il].—LindSey v. Rosen, 255 I1l.App. 
21 [conforming to directions 167 N.B. 
89, 385 Ill. 402]; Chicago, ete, R. Co. 
v. Vipond, 72 N.E. 22, 212 Ill. 199 [aff 
112 Ill.App. 558]. 

Ind.—F lint, ete, Mfg. Co. Vv. 
Beckett, 79 N.H. 503, 167 Ind. 491, 12 
L.R.A.N.S. 924; Heady v. Brown, 49 
Nem SO mol INGA 850 Lote nde 5" 
Heilman v. Shanklin, 60 Ind. 424; 
Rictspureh mes aC. 'éc Sito was Evy. ©On wa 
Retz, 125 N.W. 424, 71 Ind.App. 581. 

lowa.—Stevens v. City of Cheriton, 


168 N.W, 310, 184 Towa 59; Ricker v. 
Davis, 139 N.W. 1110, 160 Iowa 37; 
Leipird v. Stotler, 66 "N.W. 150, 97 


Iowa 169. 

Md.— Engel v. Schloss, 106 A. 169, 
134 Md. 72. See Blackburn vy. Beall, 
21, Md. 208 (court, when so requested, 
should instruct jury to disregard evi- 
dence). 

Mich.—Williams v. Grand Rapids 
18 N.W. 811, 53 Mich. 271. pie 

N.H.—Wright v. Woodward, 111 A, 
494, 79 N.H. 474; Soucier v. Odell Mfg, 
Co., $8 A. 708, 77 N.H. 118. 

Nidu——-Camden, etc.) Rs Co. vy. Wile 
liams, 40 A. 634, 61 N.J.Law 646. 

N.Y.—U. S. Vinegar Co. v. Schlegel 
38 N.E. 729, 143 N.Y. 537; Wilson Vv. 
Kings County El. R. Co., 21 N.E. 1015 
114 N.Y. 487; Bayliss v. Cockcroft, 81 
N.Y. 363; Hamel vy. Brooklyn Heights 


BR. Co369 INSYS: 
Merchants’ Exch. Nat. Bank v. Wal- 
lach, 45 N.Y.S. 885, 20 Misc. 309; Cruse 
v. Findlay, 38 N.Y.S. 741, 16 Mise. 576; 
Haddock v. O’Rourke, 6 N.Y.S. 551. 

Pa.—Burkett v. VanTine, 121 A. 498, 
277 Pa. 567; -Llewellyn v. Duquesne 
Light Cos, 116 Ac 530,273 Ba. 17. 

S.D.—Fullerton Lumber Co. v. Hos- 
ford, 184 N.W. 975, 45.S.D. 1. 

Tenn.—Donnelly v. Jackson, 2 Tenn. 
Civ.A. 408. 

Utah.—Faulkner v. Mammoth Min. 
Co: 66 PB 099. 23) Utahi4s a 

W.Va.—Hargreaves v. Kimberly, 26 
W.Va. 787, 53 Am.R. 121. 

[a] Rule applied.—(1) Where tes- 
timony as to a transaction between 
third persons was properly admitted 
over objection, but on completion of 
the testimony it was not connected, 
but no motion to strike was made, 
there was no error. Pacific Feed Co. 
v. Kennel, 218 P. 274, 63 Cal.App. 108. 
(2) Where the court admitted a 
deposition containing an opinion based 
on X-ray plates, assuming that the 
plates would be later introduced, the 
objecting party waived a defect in the 
foundation, where he made no motion 
to strike upon failure of the opposing 
party later to introduce plates. Ste- 
vens v. City of Chariton, 168 N.W. 
310, 184 Iowa 59. (3) Where testi- 
mony as to slanderous remarks was 
admitted on the assurance that they 
would be followed by other evidence 


connecting the alleged slanderous 
statement with plaintiff, it bec me 


the duty of defendant, if after all the 
evidence was in he thought it was not 
sufficient, to move to strike it out. 
Phillips v. Haugaard, 109 A. 95, 135 
Md. 427. (4) In action for the price 
of coal, the admission in evidence of 
weight slips purporting to Show that 
several loads of coal hauled by a third 
party were sold to the defendant was 
not error, since, if not properly con- 
nected np with defendant by evidence 
showing that coal was received by de- 
fendant, defendant should have moved 
to have the weight slips stricken from 

the record. Fullerton Lumber Co. y, 
Hosford, 184 N.W. 975, 45 S/D. 1. 

[b] Im Plorida it has been held (1) 
that evidence conditionally received, 
on assurance that the foundation will 
be thereafter supplied, should be ex- 
cluded on the court’s own motion, 
where the necessary connecting evi- 
dence is not produced (Wilson y. Jer- 
nigan, 49 So. 44, 57 Fla. 277) (2) but, 
if a failure to connect it is not ap- 
parent or glaring, the objecting party 
should move to exclude it (Wilson v. 
Jernigan, supra). (3) Excluding or 
striking out on court’s own motion 
see infra § 245. 

Request for instruction that jury 
disregard evidence as alternative 
remedy see supra § 199. 

8. Ill.—In re Voislowsky, 264 Tll. 
App. 398. 

Md.—Wissler v. Elkins, 181 A. 444 
149 Md. 318; Morgenstern y. Sheer, 
125 A. 790, 145 Md. 208; Roberts v. 
Bonaparte, 20 A. 918, 73° Md. 191, 10 
re caas 689; Basshor y. Forbes, 36 Md. 

Oa. 

Mass.—Haskell vy. Cunningham 
N.E. 915, 221 Mass. 49. ff pe 

Mich.—Metropolitan L. Ins. 
Ethier, 34 Mich. 277. 

Minn.—Lake Superior, ete., R. Co, 
v. Greve, 17 Minn. 322. ‘ 

Ohio.—Thayer v. Luce, 22 OhioSt. 
62; Pross v. Bradstreet, 8 OhioDec. 
cRepeey) ee 9 Cine.L.Bul. 244 [aft 

ioDec. (Reprint) 154, 11 Cine. L. 
IB d, WL Ale } Fae = 


Comms 


166, 59 App.Div. 135; | 


[§ 217 


to a motion to strike owt, and sueh motion is not 
made, the objection is waived.'° 
out is also necessary where the witness makes a vol- 
untary statement or testifies without a question be- 
ing addressed to him;'! where an answer to a prop- 
er question is not responsive!? or is otherwise im- 


A motion to strike 


S.D.—Warder, ete., Co. v. Ingli, 46 
INL 2 STSIS. eS sDy sb55- 

[a] Evidence admitted de bene 
esse is admitted only provisionally, 
and a party objecting, to avail him- 
self of an exception must move to 
strike out. Haskell v. Cunningham, 
108 N.E. 915, 221 Mass. 49; Ducharme 
v. Holyoke St. Ry. Co., 89 N.E. 561, 
203 Mass. 384; Doon v. Felton, 89 
N.E. 539, 2038 Mass. 267. 

9. Bacon v. Bacon, 133 S.E. 512, 
161 Ga. 978; Brooks’ v. Ritch, 121.8. 
BH. 136, 31 Ga.App. 539; Seeley v. Se- 
curity Nat. Bank of Fairfield, 235 P. 
976, 40 Idaho 574; Wolverine Glass 
Co. v. Miller,3123 A. 672, 279 Pa. 138. 

{a] Renewal of motion to strike 
out.—In a buyer’s action on a writ- 
ten warranty, defendant seller could 
not complain of the admission of tes- 
timony of an oral guaranty which 
preceded the written contract of pur- 
chase, where, although he _ twice 
moved to have it stricken out, which 
the court refused to do at that time, 
he did not at the close of the case 
renew the motion. Wolverine Glass 
Co. v. Miller, 123 A. 672, 279 Pa. 138. 


10. Cal.—In re Wempe’s Estate, 
£97. Ps 9495 18S r.Cal,.b573) inraher sve 
Eisenmann, 270 P. 704, 94 Cal.App. 


48; Tarpey vy. Veith, 134 P. 367, 22 


Cal.App. 289. 


Idahg.—Seeley v. Security Nat. 
Bank of Fairfield, 235 P. 976, 40 Ida- 
ho 574. ; 

Minn.—Boyd v. Bruce, 203 N.W. 
456, 163 Minn. 83. 


Nev.—Menardi v. Wacker, 105 P. 
287, 32 Nev. 169, Ann.Cas.1912C 710. 

Okl.—Missouri, O. & G. Ry. Co. v. 
Collins, 150 P. 142, 47 Okl. 761, 

11. Southern R. Co. v. Crowder, 33 
So. 335, 135 Ala. 417; Cazzell v. Scho- 


field, 8 S.W.(2d) 580; 319 Mo; 11769: 
12. AlJa.—Howell v. Howell, 98 So. 


630, 210 Ala. 429; Ward v. Lane, 66 
So. 499, 189 Ala. 340. 

Cal.—Yaeger v. 
nia R. Co., 51 P, 190. 


Iowa.—“atman v. Douglas & Co., 


127 N.W. 661, 149 Iowa 699. 
Mada.—Brinsfield v. Howeth, 73 A. 
289, 110 Md, 520. 
Mass.—Burns vy. Brier, 90 N.E. 399, 
204 Mass. 195. 5 aa 
Mich.—In re Du Bois, 128 N.W. 


1092, 164 Mich. 8. 

Mo.—Boyers vy. Lindhorst, 216 S.W. 
536, 280 Mo. 5; McCann v. United 
Rys. Co. of St. Louis, (App.) 249 S. 
W. 156; Feren v. Eperson Inv. Co., 
(App.) 196 S.W. 4385; Schwanenfelat 
v. Metropolitan St. Ry. Co., (App.) 
176 S.W. 1098. 

N.J.—Abel v. Zeek Baking Co., 132 
A. 245, 4 N.J.Mise. 2138. 

N.Y.—Shaw v. New York El. R. Co., 
79 N.1a. 984, 187 N.Y. 186; Hickenbot- 
tom v. Delaware, ete., R. Co., 25 N.E. 
279, 122 N.Y. 91; Warren Chemical, 
etc., Co. v. Holbrook, 23 N.E. 908, 118 
NOCH 58650 kG FAIS Re Sie Clittmeve 
Moses, 20. N.Hy 392.) 1112 Niven 426% 
Beyer v. Isaacs, 93 N.Y.S. 312, 104 
App. Div. 12+) liarrison (Vv. Payne, 1 
Silv.Sup. 232, 5 N.Y.S. 221, 23 N-Y.St: 
438, 52 Hun 612 mem; Matter of 
Palmer, 1 Silv.Sup. 235, 5 N.Y.S. 213, 
52 Hun 612 mem. 

N.C.—Huffman y. Gaither Lumber 
Co., 85 S.E. 148, 169 N.C. 259; Wacks- 
muth_y. Atlantic Coast’ Line R. Co., 
eat Sis, Gon Nice gi) 

S.C.—Chandler v. Moore, 14 .E. 
699; 148 S: Ce hb2: Pye be 

S.D.—Smith v. Chicago, M. & St. P. 
Bye Coummes ee 26 S.D. 555. 

.—Miles v. ermon i 5 
42 4 de 559,08 Vitti ke ae 
See Sargent v. Foland, 207 P. 349, 


Wor later cases, developments and changes in the law see Annotations, 


Same title and section number, 


Southern Califor-_ 


— 
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proper 313 


posed and sustained.?® 


ruled, is not necessary ;7° 


erate discussion,?2 


104 Or. 296 (holding that where any, 


portion of answer is not responsive 
nor relevant to any issue raised on 
pleadings, a motion should be made 
to strike the irrelevant part thereof, 
and the court requested to instruct 
the jury to disregard it). 

Request for instruction that jury 
disregard evidence as alternative 
remedy see supra § 200. 

13. Ala.—H. Curjel & Co. v. Hal- 
lett Mfg. Co., 73-So. 938, 198 Ala. 609. 

Fla.—Atlantie Coast Line R. Co. y. 
Shouse, 91 So. 90, 83 Fla. 156. 

Ill.— Chicago, ete, Ry. Co v. 
Blume, 27 N.E. 601, 137 Til. 448. 

Mich.—Bowen v. Chandler, 138 N. 
W. 247, 172 Mich. 678. 

Mo.—Haines v. Chicago, R. I. & P. 
By. Co., 185 S.W. 1187, 193 Mo.App. 
oo 


N.Y.—Holmes v. Roper, 36 N.E. 180 
141 N.Y. 64; Hickenbottom v. Dela- 
ware, etc., R. Co., 25 N.E..279, 122 NY. 
98; Turner v. Newburgh, 16 N.E. 344, 
109 N.Y. 301, 4 Am.S.R. 453, 28 Wkly. 
Dig. 479; Lerche v. Brasher, 10 N.K. 
58, 104 N.Y. US Geaig Velo, Proc. 423025 
Wkly.Dig. 417; Larrison v. Payne, 1 
Silv.Sup. 232, 5 N.Y.S. 221, 52 Hun 612 
mem; Matter of Palmer, 1 Silv.Sup. 
235, 5 N.Y.S. 213, 52 Hun 612 mem. 


» R.I.—Powell v. Gallivan, 118 A. 
769. 44 R.I. 453. 
Utah.—Cromeenes v. San _ Pedro, 
SAIS Le eee Oon LOO al Oral nuhca mn 


Tis. Ann.Cas. 1912C 307. 

Vt. —Strong & Jarvis v. Oldsmobile 
Co. of Vermont, 120 A. 100, 96 Vt. 355. 

[a] Where question does not indi- 
cate testimony sought is objection- 
able, it is not error to overrule ob- 
jections thereto, and, if the answer 
contains objectionable testimony, the 
remedy is to move to strike it out. 
Cromeenes v. San Pedro, L. A. & S. 


teeta Conn 109 Pr 10 ned eUtahe ab; 
Ann.Cas.1912C 307. 
{b] Where question to witness 


may call for improper evidence de- 
pendent on the answer given, motion 
to strike the answer is necessary to 
meet the improper evidence. Powell 
v. Gallivan, 118 A. 769, 44 R.I. 453. 
14. Patton v. Sanborn, 110 N.W. 
1032, 133 Iowa 650; People v. Jones, 13 
N.E. 93, 106 N.Y. 528, 8 N.Y.Cr. £00, 
27 Wkly. Dig. 222; Crawford Vv. South- 
ern R. Co., 34 S.E. 80, 56 S:Cy 1386. 
15. Ala. —-Southern) > Ry.) Co.” ‘ve 
Cates, 100 So. 356, 211 Ala. 282. 
Cal+—Gordon v. Roberts, 157 P. 
15, 30 Cal.App. 76. 
Ind.—Vernon Ins. Co. v. Glenn, 40 
N.E. 759, 13 Ind.App. 340, 41 N.H. 829. 
Iowa.—Omaha Beverage Co. Vv. 
Temp Brew Co., 171 N.W. 704, 185 
Iowa 1189. 
Mass.—Randall v. Peerless Motor 
Car Co., 99 N.E. 221, 212 Mass. 352. 
Mo.—Seeber vy. City of Hannibal, 
(App.) 288 S.W. 974; Olen. Bank 
of Edina v. Kriegshauser, (App.) 273 


where the witness testifies beyond the 
ruling of the court prescribing the limits within 
which he may answer;'* or where a question is an- 
swered before an objection thereto has been inter- 
posed'® or after an objection thereto has been inter- 
It has also been held that, 
where evidence is erroneously admitted over an ob- 
jection, the objecting party must move to strike it 
-out,'? and that to put the court in error in overrul- 
ing an objection to a question there must be a mo- 
tion to exelude the answer thereto.2* 
hand, it has been held that, wpon the same principle 
that an objection once made and overruled need not 
be repeated to the same class of evidence subsequent- 
ly introduced,'® a motion to strike out evidence to 
which objection has been made and erroneously over- 
and this applies with add- 
ed force where the evidence was admitted over re- 
peated objections and exceptions,”?! or after delib- 
So, where a question is improp- 


erly allowed over objection, the objector need not 


764; 


S.W. 
272 S.W. 


Co. of St. Louis, 
Glark tay. 


148 S.W. 


N.Y.-—-Wightman v. 


N.E. 
ever, 


184, 


On the other 
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sive.2% 


ness. 


inafter stated a 


(App. ) 
McCann v. United Rys. 
(App.) 249 S.W. 156; 
Metropolitan St.- Ry. Co., 
208, 166 Mo.App. 156. 
Campbell, 112 
479 (holding, how- 


In re Poe’s Estate, 
704; 


217 N.Y. 


that where an objection points 


out ‘generally an objection to all of 
the witness’ testimony, based on the 


subject matter of his testimony, 
objecting party 
benefit of his exception, 


the 
is entitled to the 
if otherwise 


good, without a motion to strike out 


an answer already 
is unimportant); 


itself, 


Bogardus, 
Feingold v. 
Ngan oo) 

Olk1.—Nolan y. Mathis, 272 


mem, 


134 Ok. 


Or.—Johnson v. 


ONS 29) 
Worse 


Tex.—Valdez v. 


App.) 17 
[a] 


given which, in 
Myhill v. 
900, 166 N.Y. 614 
Lefkowitz, 164 


mons, 


Vail sy aed 
Lumber 


59 N.E. 
4. 


66. 
Hattrem, 
North Pac. 


OP. 324 


Spore, 75 P. 890, 44 Or. 462. 


O’Connor, 
S.W.(2d) 835. 


Civ. 


If witness answers so quickly 


that objection to question cannot be 
made there should be a motion to 


strike 
€o,; 


out. 
(Mo. 
son, v2 Smith, 129 P. 


Feren v. Epperson Inv. 
App.) 196 S.W. 435; Soren- 
157, 13h BP. 1022; 


65 Or. 78, 51 L.R.A.N.S. 612, Ann.Cas. 
1915A 1127. 


Lb] 
made in 


ness continued with his 
part of the answer 


Where general objection was 


middle of answer, and wit- 
answer, and 
was admissible, 


there was no error in overruling the 


objection, 
to exclude the answer, 
part of it. 
ing Liquors, 185 N.W. 


629. 
16. 


Birmingham 
v. Rockhold, 42 So. 96, 143 Ala. 


in the absence of a motion 
or any specific 
State v. Certain Intoxicat- 
145, 192 Iowa 


Rolling’ Mill Co. 
Loos 


Yaeger v. Southern California R. Co., 


(Caleb l es? 


49 N.W. 
25. 


17. 
103 S.W. 
Sap Ue 


Colson v. 


Ala. 665; 


19 Ala.App. 313; 
46) Nxy.S. 1020, 21 
See supra § 201. 

Grand Trunk Pac. Ry. Co. v. 


ReGos, 
19. 
20. 


Weir v. Metropolitan St. R. Co. 


190; Bigelow v. 
106, 80 Wis. 98, 27 


Sickles, 
Am.5S.R. 


’ 


588, 126 Mo.App. 471. 

S. v. Nickle, 60 F.(2d) 372; 
Harden, 141 So. 639, "334 
Newell v. Webb, 97 So. 162, 
Hunter v. Third Ave. 
Mise. 4. 


Tollard, 286 F. 676. 


21. 


22. 
Ce. Ns 

23. 
219 Ala. 


Lumber & Construction Co. v. 
well, 65 So. 141, 186 Ala. 409; 


Gilpin vy. Gilpin, 
Colo. 504. . 

Anglo-American Packing, etc., 
Baier, 20 Ill.App. 
Lowery .v. Jones, 121 So. 


2b) Ps 6125. 02 


376. 

704, 
Troy 
Bos- 
Balcom 


201, 64 A.L.R. 553; 


v. EF. A. Shipley Co., 204 P.°39, 55 Cal. 


App. 474. 
Brown v. Town of Hillsboro, 


24. 


DW RSS A Le SOMO. SOS. 


25. 


Simpson v. Foundation Co., 95 
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move to exclude an answer which is strictly respon- 


Improper evidence elicited by party from own wit- 
Where improper evidence is elicited by plain- 
tiff from his own witness, in response to his own 
questions, and there is no objection by plaintiff 
until the entire testimony is in, there is no error in 
the absence of a motion to strike ;?* and, where plain- 
tiff’s counsel is surprised by the answer of a witness 
on direct examination, disclosing facts which are in- 
competent as evidence against defendant, and high- 
ly improper, it is the duty of such counsel to move 
to strike out the evidence, and to ask the court to 
instruct the jury to disregard it.?® 

[§ 218] b. Grounds for Granting or Denying Mo- 
tion?*°—(1) In General. 
as to the necessity of a previous ob- 
jection,?* and as to the time of making the motion,?* 
and the sufficiency of the motion,?°® evidence may be 
stricken out on motion, on the ground that it is 
wholly incompetent, immaterial, or irrelevant,*° as 


Subject to the rules here- 


aa 10, 201 N.Y. 479, Ann.Cas.1912B 
3 


26. Evidence: 
Admissible in part see infra § 229. 
Blicited by party moving to strike out 
see infra § 223. 


27. See infra § 221. 

28. See infra § 224. 

29. See infra § 226 et seq. 

30. Cal.—Collins Vv. California 
Street Cable. RaCo5 267 tea ied eo 


Cal.App. 752; Los Angeles County v. 
Signal Realty Co., 261 P. 536, 86 Cal. 
App. 704. 
te Sk v. Tucker, 1 Colo. 
“Conn.—Whipple yv. Fardig, 146 A. 
847, 109 Conn. 460. 
D.C.—Capital Tract. Co. v. Morgan, 
4a App. D.Ce 23%; 
Fla.—Wilson-Otwell & Cone vy. 
Ritch, 11/2) So! 547, 93 Fla. 698: 
Ga.—Parker v . Crosby, 102 S.E. 446, 


us Gaal 
Dore, 251 P. 


daho.—Berryman v. 
157. 43 Idaho 327. 

Til.—Maxwell v. Purkin> os 7a Nees 
433. SO 546; Wickenkamp v. 
Wickenkamp, 7 Dk 922" Pittmaniws 
Gaty, 10 Ill. 186; Christie v. Sanitary 
Dist.” of (Chicago, (256 Tl.Appie 6se 
Burke’s HWstate v. Sullivan, 247 Il). 
App. 288; Sailors v. Nixon-Jones 
Printing Co., 20 Ill.App. 509. 

Ind.—Papenbrook v. White, 141 N. 
EK. 804, 194 Ind. 17; Red Star Yeast 
Co. v. Shackleford, 171 N.E. 302, 91 
Ind.App. 370. 

JIowa.—Boone Nat. Bank v. Evans, 


200 N.W. 615, 199 Iowa 848; McFar- 
land ‘vv. Boucher,~ 134 NW. 91, 153 
Iowa 716; O’Mara v. Jensma, 121 N. 
W. 518, 143 Iowa 297. 

Mo.—MecGinniss v. Kansas City 
Western” Ry. Co:, 1[925'S.W. 25,9195 
Mo.App. 390. 

Mont.—Forquer y. North, 112 P. 


439, 42 Mont. 272. 
Neb.—Madison Nat. Bank y. Gross, 
154 N.W. 207, 98 Neb. 684. 
N.Y.—Shaw v. Rothschild Realty 
Co., 149 N.Y.S. 678, 164 App.Div. 196. 
AS! v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813 [eert 
den 46 S.Ct. 121, 269 U.S. 584, 70 L. 
Ed. 425]. 
N.D.—Burke v. 
49 N.D. 119. 
Ohio.—Kushmeder vy. Overton, 159 
N.E. 351, 26 OhioApp. 74. 
Pa.—Lubin Mfg. Co. v. Swaab, 87 


Welo, 190 N.W. 269, 


AS 595° 240 Pause. 

S.D.—House v. Chicago & N. W. 
Ry. 6Co., od 20 NGWiaioos, soe albn 62,09 
Mineverehe 3S SNe Wer SOOns3 Umma amoeils 


Ann.Cas.1915C 1045]. 
Tex.—Knox vy. Robbins, 
151 S.W. 1134. 
Vt.—Miles v. Vermont Fruit Co. 
124, As. 559; 98 Vt. de 
Wash.—Hckhart vy. Peterson, 162 P. 
551, 94 Wash. 379. 
“If the evidence proves nothing, 


(Civ. App.) 


’ 
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where it is prejudicial hearsay ;° 


ject matter of the evidence is privileged ;** where 
it varies from, or is not warranted by, the plead- 
ings,?? unless the variance 1s immaterial ;** or 
where the facts testified to, if established, would 
not affect the result of the action;*® and, while in 
some jurisdictions it is held that the granting or 
refusal of a motion to strike, even when the evi- 
dence is incompetent, is within the sound discre- 
tion of the court,?® in others it is held that the 
right to have it stricken is not subject to the court’s 
Competent evidence given by an 1n- 


diseretion.®7 


does not prove anything (as here), of 
the matter the party is endeavoring 
to show, then it only eumbers and 
confuses the record, and defendant's 
motion asking that it be stricken out 
should have been sustained.” McGin- 
niss v. Kansas City Western Ry. Co., 
192 S.W. 115, 195 Mo.App. 390, 393. _ 
[a] Tlustration.—Where plaintiff, 
a boy thirteen years old, was_ in- 
jured while operating a pug mili ina 
brick factory, proof that he occasion- 
ally threw mud balls and threw wa- 
ter at the men was properly stricken, 


where no causal connection was 
shown between such acts and the 
jnjury. Forquer v. North, 112 P. 439, 


42 Mont. 272. "7 

[b] ibelous charges in affidavit. 
—The court must protect those who 
eannot protect themselves against 
slanderous and libelous charges gra- 
tuitously made in judicial proceed- 
ings, and an affidavit so made against 
one not present will be canceled from 
the record as scandalous. In re Tyr- 
rell’’s Will, 172 N.Y.S. 638, 184 App. 
Div. 871. 

31. Conn.—Hope v. Valente, 79 A. 
583, 84 Conn. 248. - 

Fla.—-Skinner Mfg. Co. v. Douville, 
44 So. 1014, 54 Fla. 251. 

Mo.—Thaxter v. Missouri Pac. R. 
Co., 100 S.W. 1102, 123 Mo.App. 636. 

Pa.—Pauza v. Lehigh Valley Coal 
Conc eAR IDG e23a Pas oie) Com. 
v. Howe, 35 Pa.Super. 554. 

Tex.—Houston Hast & West Texas 
Ry. Co. y. Inman, Akers & Inman, 134 
S.W. 275, 63 Tex.Civ.App. 556. 

32. Firth Sterling Steel Co. v. 
Bethlehem Steel Co., 199 F. 353. 

[a] Documents containing milita- 
ry secrets of government.—Where 
copies of secret drawings of armor- 
piercing projectiles, belonging to the 
government and unlawfully obtained, 
were offered in evidence, the court 
had jurisdiction to sustain a motion 
to strike them from the record, not 
on the ground of personal privilege 
of the witness through whom it is 
sought to introduce the drawings in 
evidence, but upon grounds of public 
policy, that is, the subject matter of 
the information contained in the 
drawings is privileged as constituting 
military secrets of the government. 
Firth Sterling Steel Co. y. Bethile- 
hem Steel Co., 199 F. 353. 

33. Coons v. Pritchard, 68 So, 225, 
69 Fla. 362, L.R.A.1915F 558; Berry- 
man vy. Dore, 251 P. 757, 43 Idaho 327: 
Bradbury v. Chicago, R. I. & P. Ry. 
Co., 128 N.W. 1, 149 Iowa 51, 40 L. 
R.A.N.S. 684 [error dism 32 S.Ct. 520, 
223 U.S. 711, 56 L.Ed. 624]; Lubin 
oe Co. v. Swaab, 87 A. 597, 240 Pa. 

34. Dobrauc v. Concordia Fire Ins, 
Co., 10 P.(2d) 875, 185 Kan. 297; Bish- 
ma Cadman, 159 A, 536, 10 N.J.Misc. 

[a] Tllustration. — Refusal to 
strike evidence of damage to automo- 
bile on ground that plaintiffs were 
not absolute owners thereof as al- 
leged, but conditional owners or 
Bae chown by proof, was not 
error. ishop v. Cadman, 15: fle} 
10 N.J.Misc. 454. Se 

35. Matz v. Martinson, 149 N.W. 
370, 127 Minn. 262, L.R.A.1915B 1121 
(holding that Gen. St. [1913] § 7998, 


For later cases, developments and 


TRIAL 


where the sub- 


D 


does not preclude the court from 
striking out immaterial evidence). 

36. MHollifield v. Southern Bell Tel- 
ephone & Telegraph Co., 90 S.E. 996, 
172 N.C. 714 [error dism 38 SiCt! 222, 
245 U.S. 680, 62 L.Ed. 544]. See also 
cases passim supra note 30 et seq. 

37. In re Draper’s Hstate, 203 N. 
W. 358, 187 Wis. 342. See also cases 
passim Supra note 30 et seq. But see 
Chase v. Woodruff, 120 N.W. 499, 138 
Wis. 641 (holding that it is proper 
for the court “in the exercise of its 
discretion” to strike out incompetent 
evidence). 

38. Van Matre v. Swank, 131 N.W. 
982, 1382 N.W. 904, 147 Wis. 93. 

39. Brimo vy. Revillon, 247 N.Y.S. 
698, 139 Misc. 416 [aff 256 N.Y.S. 978, 
235 App.Div. 781]. 

40. U.S.—Brady v. Berwind-White 
Coal Min. Co., 106 F. 824, 45 C.C.A. 
662. 

Ill.—Soucie v. Payne, 132 N.E. 779, 
299 Ill. 552; Bell v. Toluca Coal Col, 
D2 YN Erol 22 elle omiO. 

Iowa.—Payne v. Dicus, 
423, 55 N.W. 483. 

Md.—Auto Outing Co. v. McFreder- 
ick, 125 A. 886, 146 Md. 106. 

Mich.—Bronson y. Leach, 42 N.W. 
174, 74 Mich. 713. 

Mo.—Peper Automobile Co. v. St. 
Louis Union Trust Co., (App.) 187 S. 
Ww. 109. 

N.Y.—Hinckley v. New York Cent., 
ete., R. Co., 56 N.Y. 429. See Hogan 


88 Iowa 


._v. Mutual Aid, ete., Assoc., 26 N.Y.S. 


1081, 75 Hun 271 (where evidence ad- 
mitted subsequently appears inad- 
missible a motion to strike is discre- 
tionary—remedy is to ask instruc- 
tions to disregard evidence). 
Tex.—Missouri, O. & G. Ry. Co. v. 
Boring, (Civ.App.) 166 S.W. 76. 
Vt.—McAllister v. Benjamin, 121 
A. 263, 96 Vt. 475: 
fa] Issue withdrawn.—(1) Where 
evidence when received was admis- 
sible under the issues as then dis- 
closed by the pleadings and the proof, 
but thereafter the evidence became 
immaterial because of the withdraw- 
al of the issue under which it was 
admissible, the remedy was by mo- 
tion to strike out the evidence. Mis- 
souri, O. & G. Ry. Co. v. Boring, (Tex. 
Civ.App.) 166 S.W. 76. (2) In action 
by a divorced wife to set aside a sep- 
aration agreement, where the wife 
pleaded overreaching and undue in- 
fluence by the husband and another 
in taking advantage of her weakened 
and distressed state of mind from 
intemperance, cruelty, threats, etce., 
of the husband, testimony as_ to 
drunkenness of the husband from anda 
after the marriage and his cruel 
treatment of plaintiff, threats against 
her life, abuse, etc., should have been 
excluded on defendant’s motion to 
strike after the plaintiff abandoned 
her allegations of overreaching and 
undue irifluence, only the issue of 
fraud being submitted to the jury. 
Kuehn v. Kuehn, (Tex.Civ.App.) 259 
S.W. 290) G8) Denying motion to 
strike out testimony received exclu- 
Sively on allegations of fraud, after 
plaintiffs had elected not to proceed 
on theory of fraud is error. Venti- 
miglia v. Brolekway Motor Truck Cor- 
poration, 257 N.Y.S. 27, 143 Misc. 681. 
[b] Parol evidence.—Where evi- 
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competent witness should be stricken out on mo- 
tion,?® and defendant’s evidence rebutting incompe- 
tent evidence of plaintiff, to which defendant 
objected, should be stricken out along with plain- 
tiff’s evidence.*® 
competent when received, is properly stricken out 
if it subsequently becomes, or is shown to be, in- 
competent or inadmissible,*? and evidence received 
subject to be connected should be stricken out on 
motion where it is not so connected.*? 
timony apparently based on hearsay is not clear, 
the court may temporarily overrule a motion to 


So evidence, although apparently 


Where tes- 


dence of parol agreements contrary 
to written contract of sale was ad- 
mitted before the introduction of the 
written contract, after the writing 
was brought into the case a motion 
to strike out such parol evidence 
should have been granted. Auto Out- 
ing Co. v. McFrederick, 125 A. 886, 
146 Md 106. 

[c] Hearsay.—In an action for 
deceit in the sale of heifers, where 
defendant was called by plaintiff, as 
on cross-examination, his testimony 
that the heifers had been tested for 
tuberculosis was properly stricken 
where his further examination show- 
ed it was hearsay. McAllister v. 
Benjamin, 121 A. 263, 96 Vt. 475. 

[ad] Evidence incompetent under 
statute of frauds.—A collateral oral 
contract to pay the debt of another 
being within the statute of frauds, 
where plaintiff testified that defend- 
ant promised to pay for services ren- 
dered to a third person, but On cross- 
examination qualified his statement 
by testifying that defendant agreed 
to pay if the third person did not, the 
testimony should be stricken out as 
incompetent. Johnson Vv. Tindall, 
(Tex.Civ.App.) 161 S.W. 401. 

41. Cal.—Pitt v. Southern Pac. Co., 
(App. ) "9 Pa( 2a) 278. 

Conn.—De Lucia vy. Kneeland, 142 
A. 742, 108 Conn. 191. 

Tll.— Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 167 
N.E. 807, 336 Ill. 11; Frorer v. Lan- 
don & Mickelberry, 130 Ill.App. 93. 

Md.—Shaffer vy. Bond, 99 A. 973, 129 
Md. 648. 

Mo.—Pierce Loan Co. vy. Killian, 
132 S.W. 280, 153 Mo.App. 106; Sem- 
ple v. United Rys:. Co. of St. Louis, 
WAS) SHwWe lla, Wb2, Mo vAtop: aie. 

N.Y.—U. S. Vinegar Co. v. Schle-. 
Sal, 88. INGE “29lce a4So INE Vamep tae 
Carrere v. Dun, 41 N.Y.S. 34, 18 Mise. 
22; Manufacturers’ Commercial Co. 
M.. Rochester: Riy-, (Cod diene YnS: =989) 
[afi 1238 UNEYAS: 1282" hos Ap pebin. 
882]; Gieger v. Levin, 110 N.Y.S. 268. 

Or.—Little Klamath Water Ditch 
ConvaReams so P99 v2 7 Oneal: 

Tex.—Uvalde County vy. Oppen- 
heimer, 115 S.W. 904, 53 Tex.Civ. App. 
137; Huckins v. Kapf, 14 S.W. 1016, 
4 Tex.A.Civ.Cas. § 16. 

Va.—Fardis & Boudouris vy. E. 1. 
Du Pont De Nemours & Co., 96 S.E. 
164, 123 Va. 88. 

W.Va.—Bartley v. Western Mary- 
land Ry. Co., 95 S.H. 448, 81 W.Va. 


795. 
{a] Illustrations.—(1) Where a 
plaintiff introducing checks in evi- 


dence fails to connect the checks with 
the note sued on according to his 
proffer, defendant’s remedy is to move 
to exclude the checks. Shaffer vy. 
Bond, 99 A. 973, 129 Md. 648. (2) In 
an action to set aside agreements on 
the ground of fraud, testimony as to 
acts of defendants subsequent to ex- 
ecution of agreements, admitted on 
plaintiff's promise to connect such 
acts up with the alleged conspiracy 
of defendants to commit the fraud, 
should be stricken on motion there- 
for, on failure to connect up such acts 
with the alleged conspiracy to de- 
fraud, Rodgers v. H. S. Kerbaugh, 
PWey LOONEY. S524 5.6 = 

[b] Evidence based on assump- 


changes in the law see Annotations, same title and section number. 
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strike, and have further questions asked;42 and, if 
the objection is not thereafter removed, a failure to 
It has also been held that it is 
not error, on a trial without a jury, to strike out 
irrelevant evidence admitted conditionally.t4 It is 
a sufficient ground for a motion to strike out that 
want of knowledge of a witness testifying appeared 
on cross-examination after the court had ruled that 
the witness was competent; and, where the eross- 
examination shows that the witness is not testifying 
from his personal knowledge,‘® or that his testimony 
on direct examination was based on hearsay,‘’ it is 
error to refuse to strike out his testimony. 
wise testimony should be stricken out where it is 
apparent that witness is not testifying to anything 
But evidence compe- 
tent for any purpose, and relevant to any issue, 
That a witness testi- 
fies to a document not introduced, but the intro- 
duction of which would make the testimony clearer, 
is not ground for motion to strike out;°® nor is 


strike is error.43 


within his own knowledge.*® 


should not be stricken out.*® 


TRIAL 


Like- 


the fact that a party, partially cross-examined, fails 


tions not shown by evidence should 
be stricken, where introduced under 
agreement to produce other evidence, 
which was not produced. Coal Creek 
Drainage & Levee Dist. v. Sanitary 
Dist. of Chicago, 167 N.E. 807, 336 
a ts Rooms i Oe 

{e] 
is made the court may 
strike out the evidence. 
Rogers, 4 N.Y.St. 426. 

Hypothetical question admitted on 
assurance facts assumed would be 
established see infra § 219. 

Necessity of motion to strike out 
see supra § 217. 

42. Budlong v. Budlong, 136 A. 
' 308, 48 R.I. 144. 

43. Budlong v. Budlong, supra. 

44. Marquez v. Jordi, 19 Porto 
Rico 679, 682; Domingues v. Diaz, 19 
Porto Rico 524. 

“Although it is better practice to 
rule upon the admissibility of evi- 
dence at the trial, the court commits 
no fundamental error where a case 
is tried without a jury in subse- 
quently striking out impertinent tes- 
timony, as the court is in a_ better 
position to free itself from the im- 
pression caused thereby.” Marquez 
Vv. Jordi, supra. 

45. Beans v. N.W. 
1091, 141 Iowa 52. 

46. City Nat. Bank of Decatur v. 
Nelson, 117 So. 681, 218 Ala. 90, 61 
A.L.R. 938; S. E. Stewart & Bros. v. 
Harris, Cortner & Co., 60 So. 445, 6 
Ala.App. 518; Bennett v. Smith, 40 
Mich. 211. But see Harrington v. 
Buffalo, 2. N.Y.S. 333, 50 Hun 601 [rev 
on other grounds 24 N.E. 186, 121 N. 
Y. 147] (holding that striking was 
discretionary the remedy of the par- 
ty being to ask the court to instruct 
the jury to disregard the evidence). 


Where some connecting proof 
decline to 
Holmes v. 


Denny, 117 


Rushmore Vie Hall, 12 Abb.Pr. 
N.Y. 420 (holding that, where a 


witness testifies to acts which did 
not happen in his presence, the tes- 
timony cannot be excluded, the only 
remedy being to show by _ cross-ex- 
amination that witness had not suf- 
ficient opportunity of knowing what 
he testified to). 

47. Dees v. Barnett, 92 So. 240, 18 
Ala.App. 349; Greve v. Echo Oil Co., 
96 P. 904, 8 Cal-App. 275; Sofas v. 
McKee, 124 A. 380, 100 Conn. 541; 
McCrea v. Spruill, (Tex.Civ.App.) 248 
S.w. 114. 9 

{a] Iustrations.—(1) In deti- 
nue for corn on the issue as to where 
the corn was raised, where witness 
on direct examination testified as a 
fact that the corn was raised on his 
father’s land, but on cross-examina- 
tion disclosed that his testimony was 
based entirely on hearsay, the trial 
court erred in refusing,.a motion to 
strike out this testimony. Dees v. 


Barnett, 92 So. 240, 18 Ala.App. 349. 
(2) Where testimony as to the val- 
ue of a house appeared upon cross- 
examination to be hearsay, although 
witness qualified himself on direct 
examination to testify as to such val- 
ue, the court erred in not sustaining a 
motion to withdraw such testimony 
from the jury. McCrea v. Spruill, 
(Tex.Civ.App.) 248 S.W. 114. 


48. Gustave Fox Co. v. T. F. Hunt 
Mfg. ‘Cots (CR.T.).. 1214 A.? 382'>> South- 
ern Pac. ‘Co. .v. Stephens, (Tex.Civ. 


App.) 201 S.W. 1076. 

[a] Opinion evidence.—Where a 
witness by his own admissions on the 
stand shows that he is not informed 
as to a matter concerning which he 
gave opinion testimony, such testi- 
mony should be stricken. Southern 


Pac. Co. v. Stephens, (Tex.Civ.App.) 
201 S.W. 1076. 

49. U.S.—Pullman Co. v. Hall, 46 
F.(2d) 899; Bates v. Oregon-Ameri- 


can Lumber Co., 295 F. 1. 

Ala.—Wise v. Curl, 58 So. 286, 177 
Ala. 324. 

Ark.—Pine Bluff Compress & Ware- 
house Co. vy. Andrews, 20 S.W.(2d) 
633, 180 Ark. 106. 

Cal.—Murphy v. Davils, 186 P. 143, 
181 Cal. 706; Buffalo Weaving & 
Belting, Co. v. Boyle Mfg. Co., 266 P. 
362, 90 Cal.App. 740; Horowitz v. 
Sacks, 265: Pi '281,° 89 CakApp: 336; 
Weldon vy. Lawrence, 245 P. 451, 76 
Cal.App. 530. 

Fla.—Williams v. Pringle, 54 So. 
452, 61 Fla. 485; Florida East Coast 
Ry. Co. v. Lassiter, 52 So. 975, 59 Fla. 
246; Platt v. Rowland, 45 So. 32, 54 
Blae237. 

Ga.—Charleston & W. C. Ry. Co. v. 
Cobb, 78 S.E. 763, 140 Ga. 155. 

Idaho.—Wyland v. Twin Falls Ca- 
nal Co., 285 P. 676, 48 Idaho 789. 
RM Fe Vv. Garter, Srl App, 
Iowa.—Wiese 


v. Chicago Great 
Western” Ra Co. 166 Niw. (66). 182 
Iowa 508; Cresswell v. Wainwright, 
1384 N.W. 594, 154 Iowa 167. 

Md.—Stem v. Crawford, 105 A. 780, 
133 Md. 579. 

Minn.—Wolf v. Chicago, M., St. P. 
le R: Co., 230 N.W. 826, 180 Minn. 

Mo.—Reynolds v. Davis, 260 S.W. 
994, 303 Mo. 418; Close v. Hurst, 131 
SOW. 1751, 161° Mo.App. ¢ 75. 

N.Y.—Taylor y. Remington, 51 N. 
Y. 663 mem; Deutschmann v. Third 
Ave. R. Co., 84 N.Y.S. 887, 87 App.Div. 
503, 14 N.Y.Ann.Cas. 106; Hubner v. 
Metropolitan St. R. Co:, 79) NuY.S) 
153, 77 App.Div. 290; Frohle v. Brook- 
lyn Heights R. Co., 58 N.Y.S. 561, 41 
App.Div. 344. 

Or.—Jones v. Peterson, 74 P. 661, 44 
Ory AGL. 

Vt.—Miles v. Vermont Fruit Co., 


2. 
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to appear for further cross-examination when no 
notice of the fact that further cross-examination 
is desired is given.®! 
is prejudicial to a party is no ground for moving 
to strike it out,” and the same is*true where evi- 
dence does not come up to the offer of proof, pro- 
vided it is material.°? 
objection to a question as leading cannot be taken 
by motion to strike out the answer,°* and that the 
sufficieney of a counterclaim cannot be determined 
by a motion to suppress defendant’s evidence.?° 

Evidence received out of order. 
discretion of the court to strike out evidence re- 
ceived strictly out of order.*® 

Questions and answers not heard by counsel. 
motion to strike out questions and answers because 
not heard by a party’s counsel is addressed to the 
discretion of the court.®7 

Miscellaneous cases 
or another, a motion to strike out evidence was 
held properly granted®* or was held properly re- 


The mere fact that evidence 


It has also been held that 


It is within the 


A 


in which, for one reason 


V2 BAL DOO nO SE Vita ke 

Va.—Olinger y. Shepherd, 12 Gratt. 
(53. Va.) 462. 

W.Va.—Cochran y. Craig, 106 S.E. 
633, 88 W.Va. 281; Greer v. Arring- 
ton, 79 S.E. 720, 72 W.Va. 693. 

[a] Evidence competent as against 
one defendant.—Where a witness tes- 
tified as to a conversation with one 
of two defendants, in which such de- 
fendant stated that the other defend- 
ant had made certain statements, and 
the court told the jury that the con- 
versation could not bind the other 
defendant, the court did not err in 
subsequently refusing to’ grant a mo- 
tion to strike such testimony. Mur- 
phy. v.- Davids, 1G Pes 1432 Msteeale 


706. 
50. Ellison, v. Branstrator, 54 N. 
2S Clark v. Harmer, 9 App.D.C. 1. 
188, 30 Ind.App. 428. 
53. Smith v. Martin, 106 A. 666, 
54 MacGerry v. Rodgers, 258 P. 
314, 144 Wash. 375. 
States, 47 Ct.Cl. 124. 
56 McMillan v. School Dist. No. 
N.W. 48, 200 Mich. 280. : 
57. Sprague v. General Electric 


EK. 433, 153 Ind. 146. 
Golibart v. Sullivan, 66 N.E. 
SS a VAt eel 
55. Camden Iron Works vy. United 
2, Portsmouth Tp., Bay County, 167 
Co., 100 N.E.. 628, 213 Mass. 3875. 


58. See cases infra this note. 
[a] Grant of motion held proper. 
—(1) In a personal injury action 


the conduct of plaintiffs counsel in 
taking hold of plaintiff’s toe and at- 
tempting to straighten it, causing her 
to ery out with pain, whether done 
from any ulterior motive or not, was 
an improper occurrence, and such 
matter was properly stricken from 
the evidence. McKenna y. Chicago 
City Ry. Co., 129 N.E. 814, 296 Ill. 314. 
(2) Where a girl seventeen years 
old was first employed in a laundry 
to iron by hand, and continued in that 
employment for about four months, 
when the manager of the laundry, 
whose only information was that 
when first employed she said she 
had worked in another laundry, and 
that the girl who recommended her 
said she was experienced, directed 
her, without further inquiry as to her 
experience, to operate a mangle, at 
which she was injured, the striking 
out of the testimony of the manager 
that he hired her for an experienced 
girl, and supposed she knew the dan- 
gers of the machine, but that his sole 
information as to her experience was 
that she informed him that she had 
worked in another laundry, ete, was 
proper. Murray v. Chicago, R. Il & 
ParRye Co, 138) NEW. 9L23)4 152 Goma 
732. (3) In an action for possession 
of cattle under a chattel mortgage, 
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fused®® appear in the notes. 


[§ 219] (2) Answers Irresponsive or Otherwise 
It is a sufficient ground for a mo- 
tion to strike out that the answer to a question asked 


Objectionable. 


where testimony did not show agree- 
ment to give mortgagor a lien on the 
cattle for expenses in moving and 
caring for them, or to reimburse him 
therefor, striking out evidence to es- 
tablish such lien was not error. | Peo- 
ple’s Nat. Bank of Kansas City v. 
Edmunds, 237 P. 911, 119 Kan. 212. 
(4) In an action on a tornado policy, 
testimony of witness, unable to place 
value on barn destroyed at time of 
loss, that it would cost three thou- 
sand dollars tod rebuild, should havea 
been stricken on motion. Cox v, 
Home Ins. Co. of New York, (Mo.App. ) 
19) 'S-W.(2d) 297 [rev 52. S.W.(2d) 
872]. (5) Testimony that testatrix 
conveyed the impression that she con- 
sidered her holding in a corporation 
as only five shares was properly 
stricken. McGregory v. Gaskill, (Mo. 
App.) 296 S.W. 833 [transf 296 S.W. 
123]. (6) Testimony of defendant’s 
counsel as to what he told plaintiff 
in an interview with her was prop- 
erly stricken out, where those mat- 
ters were in the nature of argument. 
Hyde v. Henman, (Mo.App.) 256 S.W. 
1088. (7) Evidence of indebtedness 
of payee to holder as collateral se- 
curity was properly stricken out, 
when the amount of secured indebt- 
edness was not segregated. John 
Davis & Co. v. Bedgisoff, 283 P. 665, 
155 Wash. 127. 

59. See cases infra this note. 

[a] Refusal of motion held prop- 
er.—(1) A motion to exclude a copy 
of a mortgage from jury was prop- 
erly overruled, where loss of original 
had been accounted for. Reese v. 
Mackentepe, 140 So. 550, 224 Ala. 372. 

2) In an action against a carrier for 
nondelivery, consignee’s admission 
he could order goods at the price of 
fifty-seven dollars and sixty cents did 
not justify exclusion of his positive 
evidence that market value at desti- 
nation was sixty-four dollars. Nash- 
ville, C. & St. L. Ry. v. W. L. Halsey 
Grocery Co., 121 So. 16, 219 Ala. 16. 
(3) Where defendant’s witness on 
cross-examination testified that plain- 
tiff’'s remote grantor ‘went into pos- 
session,’ and on rebuttal stated that 
he meant that grantor got a deed to 
the property, and not that he went 
upon the land, the court properly re- 
fused defendant’s motion to exclude 
the testimony as an opinion based on 
a fact which did not support it. 
Long v. Nadawah Lumber Co., 81 So. 
25,0202 Ada. 523; (4) 9 Where; in’suit 
for death of a minor, a drawing of the 
mine on a blackboard was not of- 
fered in evidence, refusal of the court 
to exclude it on motion is proper. 
Merriweather v. Sayre Mining & Mfg. 
Co; 49) So: 916) 161 Ala. 441. 1) In 
an action on a note, where defendants 
claimed the note was settled and 
paid by a transaction in which an- 
other larger note was settled and 
paid, and on cross-examination of 
plaintiff's witness it developed that at 
the time of settlement the witness 
prepared some sort of instrument in 


writing, but it was not made to ap-| 


pear what was the nature of the writ- 
ing, whether it embodied the terms of 
the agreement or was signed by the 
parties, nor that the witness had tes- 
tified to the contents of the writing, 
it was not error to deny defendants’ 
motion to strike cut all of the wit- 
ness’ testimony pertaining to the set- 
tlement as not being the best evi- 
denee. Krazier vy.) David, 204 °P. 17, 
187 Cal. 724. (6) In an action to 
recover money lost on horse races, 
the purport of an answer of plaintiff's 
witness, when asked whether plaintiff 
was called by other names than John, 
“He used to call Jack on the phone, 
I don’t know,” was that he did not 
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is not responsive,®® in the absence of a showing 


know, and a motion to strike it was 
pronerly denied. Sofas v. McKee, 124 
ALt3 80) 100) ‘Conn. 541 Cp menusal 
to strike from the testimony, ‘‘He had 
his teeth out and he lay there in 
bed the same as any other sick man,” 
the words, “the same as any other 
sick man,” is not error, it being 
enough that opportunity was given 
to cross-examine witness as to what 
she meant by the phrase. Sanger v. 
Bacon, 101 N.E. 1001, 180 Ind. 322. 
(8) Where there was medical testi- 
mony that the blow sustained by 
plaintiff effaced his memory as to his 
thoughts or acts prior to the injury, 
the denial of a motion to strike all 
evidence as to appliance being an at- 
tractive nuisance because plaintiff 
testified that his intention was not to 
use the appliance was_ justified. 
Brendenberg v. Equity Co-op. Exch., 
199 N.W. 570, 160 Minn. 162. (9) 
Where testimony to rebut contention 
of defendant that failure to procure 
coke was reason for nondelivery of 
pig iron, was not part of plaintiff's 
case, but court permitted witness for 
plaintiff to testify out of order, as 
rebuttal to testimony to be offered by 
defendant that coke was not procur- 
able, and thereafter held that failure 
to procure coke was not within ex- 
cepting clause of sale contract, refus- 
al to strike rebuttal testimony of 
plaintiff's witness was not reversible 
error. Scullin Steel Co. v. Missis- 
sippi Valley Iron Co., 273 S.W. 95, 308 
Mo. 453. (10) Where plaintiff had 
testified on direct examination that 
a piece of steel which struck him 
came from a certain chisel, and on 
ecross-examination that it fitted in 
where a piece had broken out, the 
court properiy refused to strike out 
all his evidence that the piece came 
from the chisel because further 
cross-examination showed that he did 
not see the piece fitted in, but was 
told about it. Dales v. Chicago, B. 
& Q. R. Co., 152 S.W. 401, 169 Mo. 
App. 183. (11) Where, in an action 
for personal injuries received in an 
automobile accident, a physician tes- 
tified that the condition of plaintiff 
might have resulted from causes oth- 
er than the accident, there was no 
abuse of discretion in refusing to 
strike out testimony that such a con- 
dition might have been caused by the 
accident. Clark v. Traver, 200 N.Y.S. 
52, 205 App.Div. 206 [aff 143 N.E. 736, 
237 N.Y. 544]. (12) Ina proceeding 
for damages for appropriation of 
land, a refusal to strike out the en- 
tire testimony of a competent wit- 
ness, who estimated the difference 
between the market value of the land 
before and after the appropriation 
was not error, although he considered 
certain improper elements, when he 
testified, after instruction to elimi- 
nate them, that he would not reduce 
his estimate. Weinschenk v. West- 
ern Allegheny R. Co., 82 A. 750, 233 
Pa. 442. (13) Where alleged slan- 
derous words were uttered in a for- 
eign tongue, refusing to strike tes- 
timony indicating that the words 
were spoken to plaintiff, instead of 
about her, was not error, where wit- 
ness did not speak English fluently 
and his testimony showed that the 
words were uttered in his home in 
the absence of plaintiff. Galich v. 
Kostra, 157 A. 378, 102 Pa.Super. 594. 
(14) Other cases holding motion 
properly denied. Johnson y. Lindsey 
Bros., 56 So. 762, 2 Ala.App. 338; Mi- 
ner v. Knight, 117 A. 816, 80 N.H. 423; 
Gustave Fox Co. v. T. F. Hunt Mfg. 
ConMGRal malo A. 382; Beaver Creek 
Lumber Co. v. Risse, 212 P. 1056, 123 


| Wash. 525. 
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that the answer is otherwise admissible;®* and it 
has been held error to deny a motion to strike out 
an answer to a proper question, when such answer 


Fruit Lands Co. v. Tatham, 40 F.(2d) 
894 [cert den 282 U.S. 874, 51 S.Ct. 79, 
75 L.Ed. 772); Wheeler & Motter 
Mercantile Co. v. Lamerton, 8 F.(2d) 
OT, 44, Abie aenooe 

Ala.—Atlanta & St. Andrews Bay 
Ry. Co. v. Fowler, 68 So. 283, 192 Ala. 
373; Stowers Furniture Co. v. Brake, 
48 So. 89, 158 Ala. 639. 

Ariz.—Rio Grande Oil Co. v. Up- 
ton Oil Co., 266 P. 3, 33 Ariz. 474. 

Cal.—Tate v. Fratt, 44 P. 1061, 112 
Cal. 613; Stockton Iron Works v. 
Walters; 123 P. 240, 18 Cal.App. 373; 
Evans Ditch Co. y. Lakeside Ditch 
Coy 108 siese 0 ie Sara lvAipp: 19; 
Johnston v. Beadle, 91 P. 1011, 6 Cal. 
App. 251; Spotswood v. Spotswood, 
89 P. 362, 4 Cal.App. 711. 

D.C.—Washington Times Co. v. 
Murray, 299 F2 903, 55 App.D.C. 32. 

Fla.—Jacksonville Electric Co. v. 
Sloan, 42 So. 516, 52 Fla. 257. 

Ull.—Math v. Chicago City Ry. Co., 
90 N.E. 285, 243 Ill. 114; City of Au- 
rora v. Plummer, 122 I1l.App. 143. 

Iowa.—In re Rich’s Estate, 200 N. 
W. 713, 199 Iowa 902; Ross v. Ross, 
117 N.W. 1105, 140 Iowa 51. 

Md.—City of Baltimore y. Ault, 94 
A, 1044, 126 Md. 402. 

Mass.—Jacobs v. Cromwell, 103 N. 
EB. 383, 216 Mass. 182. 

Mo.—Robinson vy. Ross, (App.) 47 
S.W.(2d) 122; Maughiman v. Nation- 
al-Ben Franklin Fire Ins. Co., 194 S. 
W. 893, 196 Mo.Apv. 367. 

N.J.—Rubin v. L. H. Trowbridge 
Sign Co., 122 A. 763, 99 N.J.Law 216; 
State v. Skillman (Sup. 1908) 70 A. 
83, 76 N.J.Law 464 [aff 76 A. 1073, 77 
N.J.Law 804]. 

N.Y.—Cobb v. United Engineering, 
ete.,, €o. 84 ,N.Be 3955 6b9 ly INDY Abe 
Shaw v. New York El. R. Co., 79 N.E. 
984, 187 N.Y. 186; Holmes v. Roper, 
36 NeB: 180, 141 N.Y. 64).56 NY St 
596; Kramer v. Haeger Storage Ware- 
bese Co., 108 N.Y.S. 1, 123 App.Div. 
316. 

N.C.—Keller v. Caldwell Furniture 
Co., 154 S.E. 674, 199 N.C. 418. 

Or.—Moulton y. St. Johns Lumber 
Co. 20 ve LObt Ole OriGene Btbiieaye 
ereeen mete; COs, sO me Ore aie 


S.D.—H. C. Behrens Lumber Co. y. 
Lager, 128 N.W. 698, 26 S.D. 160, Ann. 
Cas, LIGA: 1128" 

Tex.—Western Union Tel. Co. vy. 
Johnsey, 109. SiWs 2515 49) Pex Cin. 
App. 487. 

Vt.—-Enos v. Owens Slate Co., 160 
AN sob: 

Wis.—Chase v. Woodruff, 120 N.W. 
499, 1388 Wis. 641; Seivert v. Galvin, 
113 N.W. 680, 133 Wis. 391. 

[a] Ilustration.—Where an ex- 
pert witness, in response to a ques- 
tion whether an employee could sit 
on a box and run a machine, answered 
that “he can sit on a box, but it is 
dangerous,” the portion of the an- 
swer stating that it was dangerous 
Was properly stricken as not respon- 
Sive, especially in view ef the fail- 
ure of counsel who asked question to 
press the matter by an appropriate 
question. Hild v. St. Louis Car Co., 
(Mo.App.) 259 S.W. 838. 

Cross references: 

Answer irresponsive in part see in- 

fra § 229. 

Irresponsive answers to interrogato- 
see depositions see Depositions 


Mode of making objection generally 
see supra § 200. 
Necessity of motion to strike see su- 
pra: us) 2173 
61. Feder v. Bryson, 295 P. 546, 
111 Cal.App. 448. 
Irresponsive answer otherwise ad- 
ee see infra text and note 64 
et seq. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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is irresponsive ;°? or, in addition, is irrelevant and 
immaterial;®* but, if the answer, although not re- 
sponsive, is not in itself improper, but is relevant 
and material, it should not be -stricken out,®* or, 
at least, a refusal to strike it out would not con- 
stitute error;¢5 and, where an answer is such as 
the witness might fairly understand the question to 
eall for, it is not error to refuse to strike it out as 
not responsive, the court subsequently instructing 
the jury to disregard it.6* It has been held suffi- 
cient ground to strike out that the statement of 
a witness is voluntary,®? unless such statement was 
otherwise admissible or would have been proper if 
in answer to a question;°S that the answer to a 
proper question is indefinite,°® evasive,?° argumen- 
tative,?+ or speculative;*? that it involves a con- 
clusion of the witness,** or is otherwise objection- 
able;** that an answer to an improper question is 
made before an objection can be taken,’® or that 
both question and answer are doubtful and uncer- 
tain as to their application and meaning.*® But, 
where a witness gives a proper but incomplete an- 
swer to a proper question, it is not error to refuse 
to strike out the answer.** So, in a personal injury 
action, a refusal to strike out an answer containing 
a reference to defendant’s insurance, is not error, 
where the question was bona fide and not designed 
to bring out the fact of insurance,’® especially where 

62. Jacksonville, etce., R. Co. v. 
Peninsular Land Transp. etc., Co., 9 
So. 661, 27 Fla. 1, 157, 17 LAR.A. 33, 
65; Hite v. Stimmell, 25 P. 852, 45 
Kan. 469; Supple v. Suffolk Sav. Bank 
for Seamen, 84 N.B. 432, 198 Mass. 
393, 126 Am.S.R. 451; Swearingen v. 


Hartford Ins. Gov) 29 SH 71.22;2 524 8:C; 
SOO wee Omtra, Arabian Horse Co. v. 


closed by a 


Mo. 1040. 
165 Cal. 70; 
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examination as to what would be dis- 
proper 
should have been stricken out. 
patrick v. Wells, 6 S.W.(2d) 591, 319 


68. Davis v. Parsons, 130 P. 1055, 
In re Wirt’s Estate, (Cal. 
App. )s 12" Pia)! 952 
Mach. Products Corporation vy. Cut- 
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the court instructed the jury to disregard such tes- 
timony.*? 

Answers to hypothetical questions. Where an 
expert gives his opinion in answer to a hypothetical 
question which contained minor inaccuracies, but 
his subsequent testimony showed that his opinion 
was not based on such inaccuracies, a refusal to 
strike out the question and answer is proper.®° So 
it is proper to refuse to strike out expert testimony 
based on all the evidence,** or on the personal 
knowledge of the witness,*? on the ground that the 
question assumed facts not in evidence, or was oth- 
erwise not a proper hypothetical question; and, 
where a physician is asked on eross-examination 
whether, in answering a hypothetical question, he 
had in mind facts learned from a personal exam- 
ination of the injured party, and he answered that 
he had, but it was not shown that the answer was 
based on the facts recited therein, together with 
other facts found by his personal examination, it 
was not error to refuse to strike out all his an- 
swer.8% On the other hand, it has been held that, 
where it is shown on cross-examination that a wit- 
ness’ answer to a hypothetical question was not 
based wholly on the question, the answer should 
be stricken out,°* and that, where a hypothetical 
question, objected to as assuming facts not in evi- 
dence, is overruled on the assurance that such facts 
sonal transaction with a decedent) ]; 
Denise v. Denise, 18 N.E. 368, 110 N. 
Wo Ge, 

Pa.—Peterson y. Feltenberger, 156 
A. 621, 102 Pa.Super. 6. 

Wyo.—Henderson y. Coleman, 115 
P. 439, 1136, 19 Wyo. 183. 

[a] Illustration.—Striking out 


testimony respecting what witness 
generally did, in answer to question 


examination 
Kirk- 


And see Screw 


Bivens, 96 N.W. 621, 4 Neb. (Unof.) 
$23. 

Parties entitled to move to strike 
out unresponsive answer see infra § 
222. 
63. First Nat. Bank v. Stewart, 85 
So. 529, 204 Ala. 199. 

Irresponsive answer otherwise rele- 
vant and material see infra text and 
note 64 et seq. 

64. Feder v. Bryson, 295 P. 546, 
111 Cal.App. 448; Atwood v. Atwood, 
79 A. 59, 84 Conn. 169, 37 L.R.A.N.S. 
591; Zenor v. Smith, 130 N.W. 382, 
150 Iowa 424. See Leibrandt Plumb- 
ing Co. v. Glos, 176 Ill.App. 169. 

65. Partridge v. Boston & M. R. 
Comilss W214. 407) CiCrAG S495) Berk- 
ley v. Burlington Cadillac Co., 131 A. 
16, 99 Vt. 227. 

[a] Discretion of court.—An ir- 
responsive answer, to constitute re- 
versible error, must be improper in 
substance, intended by the party to 
g0 beyond the question to gain an 
advantage, and be outside the issues 
of case, and whether irresponsive an- 
swers, ‘which have some bearing on 
case, should be struck is within dis- 
eretion of trial court. Berkley v. 
Burlington Cadillac Co., 131 A. 16, 99 
Vt. 227. 

{b] Testimony by deposition.— 
Where the testimony of a plaintiff 
was taken by deposition, the refusal 
of the court on the trial to strike out 
a portion of one of her answers to a 
question on cross-examination which 
was not responsive, but was material 
to plaintiff’s case and which could not 
then have been supplied, was not re- 
versible error. Partridge v. Boston 
& M. R. Co:, 184 F. 211, 407 C.C.A. 49. 

66. Palmer v. Smith, 56 A. 516, 76 
Conn, 210. 

67. Shoel v. S. S. Kresge Co., 254 
Ill.App. 169;. Peterson v. McManus, 
172 N.W. 460, 187 Iowa 522; Kirk- 
patrick v. Wells, 6 S.W.(2d) 591, 319 
Mo. 1040. 

[a] Voluntary opinion of medical 
witness not present at post mortem 
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ter & Wood Supply Co., 117 A. 659, 44 
R.I. 409 (holding that, in buyer’s ac- 
tion for seller’s breach of contract 
for the sale of drills, where defend- 
ant’s agent, on being asked on cross- 
examination if he had not asked 
plaintiff to release him from deliver- 
ing the balance of the drills, an- 
swered ‘No,’ and then added: a 
may have asked him to state some 
offer to avoid trouble. We were very 
anxious to avoid trouble and expense 
of going to law, and willing to do 
anything in reason to avoid that,” 
the refusal to strike out the answer 
was not reversible error, as it con- 
tained an implied denial of liability, 
and was a voluntary statement by 
witness called by defendant). 

69. Spotswood y. Spotswood, 89 P. 
362, 4 Cal.App. 711. 

70. Servel v, Corbett, 290 P. 200, 
49 Idaho 536. ‘ 

71. Shepherd vy. Inman-Poulsen 
Lumber Co., 168 P. 601, 86 Or. 652. 


72. Yates v. Morotti, (Cal.App.) 
8 P.(2d) 519: 
{a] Illustration.—Witness’ testi- 


mony that he guessed defendant mo- 
torist was hurt was properly strick- 
en from the record as being based on 
speculation. Yates v. Morotti, (Cal. 
App.) 8 P.(2d) 519. 

73. Peterson vy. McManus, 172 N. 
W. 460, 187 Iowa 522; St. Louis, S. F, 
& T. Ry. COM Ve Kaylor, (Tex. Civ. 
App.) 284 S.W. 983. 

74 D.C.—Capital Traction Co. vy. 
Morgan, 44 App.D.C. 237. 

Fla,— Rentz v. Live Oak Bank, 55 
So. 856, 61 Fla. 403. 

Ind.—-Louisville CAS el erection 
Co. v. Lottich, 106 N.E. 903, 59 Ind. 
App. 426. 


Mich.—Vezina v. Shermer, 165 N. 
W. 697, 198 Mich. 757. 
N.Y.—Holmes v. Roper, 36 N.E. 


180, 141 N.Y. 64, 56 N.Y.St. 596 [dist 
Sallade v. Gerlach, 0) IN BLD SS(ARp IB 
N.Y. 548, 4 Silv.A. 76 (where the 
question apparently called for a per- 


whether particular act was contrary 
to custom, was not error. Peterson 
v. Feltenberger, 156 A. 621, 102 Pa. 
Super. 

[b] Where form of question does 
not indicate answer amounting to 
variance from pleading, the question 
of variance could be raised by motion 
to strike out the objectionable pare 
of the answer. Louisville & S. 
Traction Co. v. Lottich, 106 N.E. 303, 
59 Ind.App. 426. 

75. Lucas v. U.S: 16) S:Ct. 1168, 
163 U.S. 612, 48 L.Ed. 282; Buckley 
v. Frankel, 159 N.E. 459, 262 Mass. 
13; Clark v. Metropolitan St. Ry. Co., 
148 S.W. 208, 166 Mo.App. 156. 

76. Romona Odlitic Stone Co. v. 
Weaver, 97 N.E. 441, 49 Ind.App. 368. 

77. Guegler v. Omaha & C. B. St. 
Ry. Co., 125 N.W. 1098, 86 Neb. 586. 

78 Ziegler v. Alaska Portland 
Packers’ Ass’n, 296 P. 38, 135 Or. 359. 

79. Potter v. Driver, 275 P. 526; 97 
Cal.App. 311. 

80. Pete v. Lampi, 185 N.W. 653, 
150 Minn. 423. 

81. Standard Gas Equipment Cor- 
poration v. Baldwin, 136 A. 644, 152 
Mad. 321. 

82. Matthews v. Lamberton, 165 
N.W. 748, 198 Mich. 746. See Kie- 
wert v. Balaban & Katz Corporation, 
251 Ill.App. 342 (refusal to strike not 
error where physician based his an- 
swer in part on his observations 
while plaintiff’s attending physician). 

83. Antel v. Poli, 123 A. 272, 100 
Conn, 64. 

8% Di Pietro v. Philadelphia 
Ravid Transit Co., 148 A. 520, 298 Pa. 
423; E. T. & H. K. Ide v. Boston & 
M. R. R., 74 A. 401, 83 Vt. 66. 

[a] Thus, where cross-examina- 
tion showed that expert witness’ an- 
swer was based in part on things 
said outside of court, the court im- 
properly refused to strike opinion. 
Di Pietro v. Philadelphia Rapid 
Transit Co., 148 A. 520, 298 Pa. 423. 


210 [64 C.J.] 


would be established, but they are not established, 
it is error to refuse to strike out the answer.*° 

[§ 220] (3) Objections Going to Weight, Suf- 
ficiency, and Credibility of Evidence. 
not insist that competent and relevant evidence be 
stricken out for reasons going to its weight, suffi- 
or eredibility,*® at least unless elimination 
of such evidence would be decisive of the whole 
87 and in some jurisdictions it is held that 
the court has no authority to strike out evidence 
In other jurisdictions, however, 
it is held that the court may exclude evidence 
it has no probative force,*® unless there is some 
testimony to sustain the party’s case.?? 


ciency, 
case; 


on such grounds.*® 


85. Johnson v. Clarke, 276 P. 1052, 
98 ceri App. 358. 
U.S.—Czarnikow-Rionda Co. v. 
ee Market Grocery Co., 21 F.(2d) 
309 [cert den 48 S.Ct. 118, Os. 
558, 72 L.Ed. 425]; Bates v. Oregon- 
American Lumber Co., 295 F. 1. 

Ala.—Mobile Light & R. Co. v. Por- 
tiss, 70 So. 136, 195 Ala. 320. 

Cal.—Kimie vy. San Jose-Los Gatos 
Interurban Ry. Co., 104 P. 312, 156 
Cale 273. 

Conn—Tappan v. Knox; 1162, AS 7%, 
115 Conn. 508. 

Fla.—Platt v. Rowand, 45 So. 32, 
54 Fla. 237; Wilcox v. Stephenson, 
Ae SO1Gb9,. SOmElamS (ke 

ilowa.—Stukas v. Warfield, Pratt, 
Howell Co., 175 N.W. 81, 188 Iowa 
878; Campbell v.-Ormsby, 22 N.W. 
656, 65 lowa 6518. 

Kan.—Carlson v. Mid-Continent De- 
velopment Co., 173 P. 910, 103 Kan. 
464, L.R.A1918F 318. 

Md.—Citizens’ Nat. Bank of Poco- 
moke City v. Custis, 141 A. 556, 155 


Nas See adarikan Co. va Ganels 13a 
A. 754, 149 Md. 425. 

Mass.—Marsh v. Beraldi, 157 N.E. 
347, 260 Mass. 225. 


Mo.—Kansas City v. Jones Store 
Co., 28 S:W.(2d) 1008, 325 Mo. 226 
[cert den 51 S.Ct. 78, 283 U.S. 873, 75 
L.Ed. 7711; McFarland v. Bellows, 
49 Mo. 311. 

Mont.—St. Martin State Bank v. 
Steffes, 290 P. 259, 88 Mont. 85; Mur- 
ray v. Montana Lumber, etc., Co., 63 


Pos ay. Monit. 14. 
162 A. 


N.J.—Manzueto v. 
583, 109 N.J.Law 374. 
N.Y.—Gawtry v. Doane, 51 N.Y. 84. 
N.D.—Kolka v. Jones, 71 N.W. 558, 
6 N.D. 461, 66 AmS.R. 615. 

Or.—Longbotham v. Takeoka, 239 
P. 105, 115 Or. 608, 43 A.L.R. 1285. 
Albert v. Philadelphia Rapid 
Transit (Co., 97 A. 680,252 Pa. 527 

Tex.—Southwestern Surety Ins. Co. 
v. Owens, (Civ.App.) 198 S.W. 662. 

[a] Ilastrations,—(1) Expert’s 
erroneous’ recollection of sucrose 
formula was matter of credibility, not 
competency; hence motion to strike 
testimony was properly denied. Czar- 
nikow-Rionda Co. v. West Market 
Grocery Co., 21 F.(2d) 309 [cert den 
ARES Oty ployee Wass bbo87 172) hws 
AQ... \G2)) The court \did not. err vin 
refusing to strike certain testimony 
where the witness had refreshed his 
memory from an affidavit he had 
made at the time, although having 
ro independent recollection of the 
matter, but knowing that the state- 
ment in the affidavit was true, and 
although he had testified differently 
on a former trial. Southwestern 
Surety Ins. Co. v. Owens, (Tex.Civ. 
App.) 198 S.W. 662. 

[b] Failure to call witnesses.— 
Failure to call as witnesses physi- 
cians who treated plaintiff shortly 
after accident is not ground for strik- 
ing out testimony of witnesses who 
examined her two years later, al- 
though such failure warranted an in- 
ference on the part of the jury that 
the testimony of the witnesses not 
called would have been unfavorable 
to plaintiff... Albert v. Philadelphia 


Fackler, 
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evidence should 


A party can- 


93 


things ; 


where 
witness’ 
Relevant 


per ig Transit Co., 9% Ai 680, 252) Pa. 


[c] Remoteness.—In a tenant’s ac- 
tion for damages to pianos by water 
due to a defective drain, refusal to 


strike deposition of witness, that 
pianos damaged in September weré 
examined by him in October, as re- 
mote, was not error, since objection 
went to weight, not competency, of 
deposition. Longbotham v. Takeoka, 
239 P. 105, 115 Or. 608, 43‘ A.L.R. 1285. 

[d] Contradictory statements of 
person since deceased.—Where evi- 
dence of statements of deceased was 
properly admitted as res geste, mo- 
tion to strike such testimony was 
properly refused, although defendant 
thereafter put in evidence another al- 
leged inconsistent statement, made 
a few minutes nearer the instant of 


the injury. Stukas v. Warfield, Pratt, 
Howell Co., 175 N.W. 81, 188 Iowa 
878. 

[e] Lack of corroboration.—Un- 


der Code (1919) § 6209, removing dis- 
qualification as witnesses of adverse 
or interested parties in action against 
decedent’s estate or a person incapa- 
ble of testifying, but denying judg- 
ment in their favor on their uncor- 
roborated testimony, the proper prac- 
tice is not to exclude their testimony, 
but to instruct as to necessity of cor- 
roboration, and, if this be disregard- 
ed, set aside verdict and grant new 
trial or enter judgment. Arwood v. 
ee Adm/’r, 117 S.H. 603, 135 Va. 

35. 

87. Cochran y. 
88 W.Va. 281, 295 

“The trial court cannot be required, 
in the progress of a trial, to stop and 
weigh and pass upon the evidence 
piecemeal, or reject certain portions 
thereof on the ground of insufficiency, 
ify Bas relevant, material and appre- 
ciably probative. State v. Clifford, 59 
WE Vids Gey Lo e's: Such procedure 
would introduce insufferable delays 
and confusion, endanger the rights of 
the parties and likely invade the 
province of the jury. Parties to ac- 
tions of this class are entitled to 
have their cases tried by juries and 
to have all relevant and probative 
evidence passed upon by the juries in 
the first instance. Presumptively, 
the jury will probably weigh,.and dis- 
pose of the evidence, whether heavy 
or light. The function of the court 
in the test of the sufficiency of evi- 
dence intervenes after verdict, or up- 
on a motion to strike out all of it, 
before verdict, or upon a demurrer to 
the evidence, upon the theory of its 
insufficiency as a whole, not insuffi- 
ciency of mere scraps or parts there- 
of. Such elimination of clearly in- 
sufficient evidence might not be re- 
versible error under all circum- 
stances, but a party cannot require 
it.?* ‘Cochrany yo Craie, supra, 

88. Mercantile Trust & Deposit Co. 
v. Rode, 112 A. 574, 187 Md. 362; Mc- 
Farland v. Bellows, 49 Mo. 311; Han- 
piel etc Rn Com, Moores sal, “NOs 
ovo, 

89. HWquitable Life Assur. Soc. 
the U.S. 


Craig, 106 S.E. 633, 


of 
v. Campbell, 150 N.E. 31, 151 
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not be stricken out, although the 


witness cannot give the exact time of the happen 
ing of matters testified to,°t or is not positive in 
his opinion or recollection, 92 
that it was his impression that he did certain 
although the source of information of 
the witness is meager;°* or because the credibility 
of the testimony of a witness is shaken on cross- 
examination,®® or is so modified on cross-examina- 
tion as to render it of little value,?® or although the 
witness suppresses or alters his testimony.°* 
assuming the physical impossibility of part of a 
testimony, a motion to strike out all of 
his testimony under the rule, falsus in uno, falsus 


as where he states 


So, 


N.H. 682, 85 Ind.App. 450; Mercan- 
tile Trust & Deposit Co. v. Rode, 112 
A. 574, 137 Md. 362; Mississippi, etc., 
Packet Co. v. Edwards, 62 Miss. 534; 
Chicago, etc., R. Co. v. Doyle, 60 Miss. 


OG. ‘ 3 
90, Coulter v. Blatchley, 41 S.E. 
133, 51. W.Va... 26s." See also’ supra 


text and note 87. 

91. Malone wv. Kansas City. Rys. 
Co., (Mo.App.) 232 S.W. 782; Posey 
v. National Bank of Western Phila- 
delphia, 90 A. 363, 243 Pa. 568. : 

[a] Rule applied.—(1) In an ac- 
tion by a fireman injured in a colli- 
sion between a fire truck and defend- 
ant street car, fact that witness tes- 
tifying as to the collision could not 
give the correct date or time thereof 
was no ground for striking out his 
testimony, where his testimony was 
corroborated by other witnesses who 
definitely fixed the date and the colli- 
sion as being the one in question. 
Malone v. Kansas City Rys. Co., (Mo. 
App.) 232 S.W. 782. (2) Where a wit- 
ness testified that he nearly met with 
a Similar accident two or three days 
before the injury to plaintiff, the fact 
that he was unable to state the day, 
week, or month, when he nearly met 
with the accident, did not require 
that his testimony be stricken. Posey 
v. National Bank of Western Phila- 
delphia, 90 A. 363, 243 Pa. 568. 

92. New Albany, ete, R. Co. v. 
Hutf, 19 Ind. 315; Maybin v. Webster, 
35 N.E. 194, 36 N.E. 373, 8 Ind.App. 
547; Fitschen v. Thomas, 22 P. 450, 
9 Mont. 52. 

$3. Tichnor Bros. v. Barley, 134 
N.Y.S. 129, 130, 149 App.Div. 871 frev 
132 N.Y.S. 243, 72 Misc. 638, and rearg 


den (135° INSY-Sy (1146, 15as Appl Div: 
888]. 
“An ‘impression’ may be derived 


from the recollection of the witness 
as to the facts. Then ‘impression’ is 
an expression in qualification of 
memory and is admissible as evi- 
dence. Such qualification can but af- 
fect the probative force of the testi- 


mony, as can such limitations as ‘I 
think,’ or ‘I am not sure,’ or ‘to the 
best of my recollection,’ and the 
like.” Tichnor Bros. v. Barley, su- 
pra. 

$4. Farmer’s Bank v. Saling, 54 P. 
190 ser Ore S94s 

95. U.S—Oakland Water Front 


Co. v. Le Roy, 282 F. 385. 

Ala.—Bohanan v. Dodd, 60 So. 955, 
7 Ala.App. 220; Pilcher v. Smith, 58 
So. 672,-4 Ala. App. 444, 

Fla.—Wilson vy. Jernigan, 49 So. 44, 
Lay lot hl a APC (Seed SHIEH 6h in Rowand, 45 So.- 
32, 54 Bila. "237. 

Md.—Love v. Love, 148 A. 814, 158 
Md, 481. 

Mo.—Kansas City v. Jones Store 
Co., 28 S.W.(2d) 1008, 325 Mo. 226 
[cert den 51 S.Ct. 78, 282 U.S. 873, 75 
L.Aid, 771]; Fowler v. Fowler, 125 S. 
W. 1171, 141 Mo.App. 610. 

N.C.—Town of Ayden yv. Lancaster, 
150 S.E. 40, 197 N.C. 556. 

96. Niendorff vy. Manhattan R. Co., 
38 N.Y.S. 690, 4 App.Div. 46 [dism 44 
N.E. 976, 150 N.Y, 276]. 

97. State v. EvOe eI Zn OV Canoe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in omnibus, is properly denied, such rule not being 
a mandatory rule of evidence, but a presumable in- 
ference which the jury may or may not draw.°’ 
The fact that testimony of a witness contains con- 
tradictions is not ground for striking it out,®® even 
though such witness be a party,’ if it is not so 
against the physical facts that its probative value 
and a refusal to strike out testi- 
on eross-examination because 
dicted by the witness’ testimony on redirect exam- 
Nor is it error to refuse to 


is destroyed ;? 
mony 


ination is proper.* 


98 Bashaw v. Bichenberger, 
A. 130, 100 N.J.Law 158. 

General rule as to striking out evi- 
dence admissible in part see infra § 


125 


229. 

99. Powell v. Olds, 9 Ala. 861; Mil- 
ler v. Beasley, 237 N.W. 47, 255 Mich. 
15; Miltenberger v. Hulett, 175 S.W. 


111, 188 Mo.App. 273; Cohen y. Metro- 
politan St.cR. Co.,,.63) N.E. 1116, 170 
N.Y. 588; Stockwell v. Holmes, 33 N. 
Ne) Soe 

1. Thorne v. Weldin, 11 Del. 453 

2. Lang Floral & Nursery, Co. v. 
Webb, (Tex.Civ.App.) 253 S.W. 930. ° 

[a] Testimony as to distance.— 
In an action by parents for the 
wrongful death of their minor son, 
who, while crossing a street, was run 
over by defendant’s auto truck, tes- 
timony of a witness to the accident 
which tended to prove the negligence 
of defendant’s driver, although con- 
fused and even self-contradictory as 
to distances, was not so against the 
physical facts that it could’ be said 
its potency to raise any issue was 
destroyed, and it was therefore not 
error to refuse to strike it out. Lang 
Floral & Nursery Co. v. Webb, (Tex. 
Civ.App.) 253 S.W. 930. 

3. In re Staub’s Will, 90 S.E. 119, 
172 N.C. 138. 

[a] Thus, in a will contest, where 
a witness on cross-examination stated 
that in his judgment deceased was of 
unsound mind, and where on re-ex- 
amination he stated that deceased 
was of sound mind, there was no er- 
ror in refusing to strike out the testi- 


mony on cross-examination. In re 
Staub’s. Will, 90 S.B.. 119, 172 N.C. 
138. 

4 Federal Intermediate Credit 


Bank of Wichita, Kan., v. Cosby, 272 
P. 436, 134 Okl. 1. 

5. Fetzer v. Aberdeen Clinic, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 1423 

[a] Illustration.—_In a patient’s 
action for injuries sustained from a 
fall from a third-story window while 
he was delirious, it was not error to 
strike testimony of a particular wit- 
ness that on the night before the ac- 
cident plaintiff had said he was go- 
ing to kill himself or some one was 
going to kill him or he was going to 
die, in view of further testimony by 
the same witness that he did not re- 
member exactly, and’ that plaintiff 
might have merely said that he was 
afraid that he was going to die. Fetz- 
er v. Aberdeen Clinic, 204 N.W. 364, 
48 S.D. 308, 39 A.L.R. 1423. 

6. U.S.—Young Mew Song v. U.S., 
386 F.(2d) 563; Head v. Texas Raw- 
hide Paving Co., 22 F.(2d) 554; New 
York Life Ins. Co. v. Rees, 19 F.(2d) 
781; Denver-Laramie Realty Co. v. 
Wyoming Trout & Produce Co., 219 
F. 155, 135 C.C.A. 53; Bailey v.. War- 
neroL1S 1.9395,.55) C.CxAl 32904" Brock= 
ett v. New Jersey Steam-Boat Co., 18 
KF. 156 [aff 7 S.Ct. 1039, 121 U.S. 637, 
30 L.Ed. 1049]; Camden Iron Works 
v. United States, 47 Ct.Cl. 124. 

Ala.—Liberty Life Assur. 
Woodard, 121 So. 30, 219 Ala. 24; 
Slaughter v. Green, 87 So. 358, 205 
Ala. 250; Kirkland v. Eford, 87 So. 
364, 205 Ala. 72; Farabee v. Wade, 76 
So. 941, 200 Ala. 583; Sample v. Ten- 
nessee Valley Bank, 76 So. 936, 200 
Ala. 578; Louisville & N. R. Co. v. 
Bogue, 58 So. 392,177 Ala. 349; Lewy 
Art Co. v. Agricola, 53 So. 145, 169 
Ala. 60; Stowers Furniture Co. v. 
Brake, 48 So. 89, 158 Ala. 639; South- 
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ern Coal, etc., Co. v. Swinney, 42 So. 
808, 149 Ala. 405; King v. Franklin, 
31 So. 467, 132 Ala. 559; Pittman v. 
Pittman, 27. So. 242,5 124 Ata. | 3067 
New England Mortg. Security Co. v. 
Payne, 18 So. 164, 107 Ala. 578; Hast 
Tennessee, etc, R. LOKOR tne Turvaville, 
12 So. 63, 97 Ala. 122; Gulf, M. & N. 
R. Co. .v. Fowler, 96 So. 87, 19 Ala. 
App. 163; American Ry. Express Coz 
Vie Barnes, 91 So. 912, 18: Ala: App. 295; 
Louisville & N. R. Co. v. Dickson, 73 
So. 750, 15 Ala.App. 423 [cert den 74 
So. 1005, 199 Ala. 699]; Ryall v. Pear- 
son Bros., 59 So. 190, 6 Ala.App. 363. 
Ariz.—Sitkin Vv. Smith, DH AE, SsSyqily 
35 Ariz. 226, 66 A.L.R. 645; Hageman 
v. Vanderdoes, 138 P. 1053, 15 Ariz: 
312, L.R.A.1915A 491. 
Cal.—Loeb v. Kimmerle, 9 P.(2d) 
199; Perkins v. Blauth, 127 P. 50, 163 
Cal. 782; In re Loucks’ Estate, 117 
P. 5673, 160 Cal. 551, Ann.Cas.1913:A. 
868; Evans v. Johnston, 46 P. 906, 115 
Cal. 180; Skellenger v. England, 253 
P. 191, 81 Cal.App. 176; Behrenfeld 
v. Breedlove, 150 P. 71, 27 Cal.App. 
419; Oakland Barge & Lighter Co. v. 
Koster, 143.°P. .83,. 25 Cal.App. ee 
KE. Martin & Co. v. Brosnan, 123 P. 
550, 18 Cal.App. 477; Stark weather 
v. Dawson, 112 P. 736, 14 Cal.App. 666; 
Giffen v. Selma Fruit Co., 89 P. 855, 5 
Cal.App. 50; Churchill v. More, 88 P. 
290, 4 Cal.App. 219. 
Cohn.—Antel v. Poli, 123 A. 272, 
100 Conn. 64; Bitondi v. Sheketoff, 99 
A..505, 91-Conn. 123. 
Fla.—McMillan v. Reese, 55 So. 388, 
61 Fla. 360; Wilson v. Jernigan, 49 
So. 44, 57 Fla. 277; Skinner Mfg. Co. 
v. Douville, 44 So. 1014, 54 Bla. 251; 
ears v. Rowand, 45 So. 32, 54 Fla. 
31. 
Tll—Poehlmann v. Kertz, 68 N.E. 
467, 204 Ill. 418 [aff 105 Ill.App. 249]; 
Ellis v. Chicago Rys. Co., 187 I1].App. 
461; Krieger v. Chicago Carton Co., 
185 Ill.App. 582; Western Union Tel. 
Co. v. Hope, 11 Ill.App. 289. Contra 
Hggmann v. Nutter, 155 T1l.App. 390. 
Ind.—Fidelity Phenix Fire Ins. Co. 
of New York v. Purlee, 135 N.E. 385, 
192 Ind. 106; Eckman v. Funderburg, 
108 N.E. 577, 188 Ind. 208; Sanger v. 
Bacon, 101 N.H. 1001; 180 Ind. 322; 
Gurley v. Park, 35 N.E. 279, 135 Ind. 
440; Cleveland, etc, R. Co. v. Wy- 
nant, 34 N.E. 569, 134 Ind. 681; 
ers v. Sparks, 154 N.E. 39, 85 Ind. 
App. 342; Spielman v. Herskovitz, 
134 N.B. 909, 78 Ind.App. 131; Scot- 
tish Union & National Ins. Co. vy. B. 
E. Linkenhelt & Co., 121 N.E. 373, 70 
Ind.App. 324; Regina Co. v. Galloway, 


98 N.E. 81, 50 Ind.App. 92; Tresch- 
man v. Treschman, 61 N.E. 961, 28 
Ind.App. 206; Wysor Land Co. v. 
Jones, 56 N.E. 46, 24 Ind.App. 451; 
Campbell v. Connor, 42 N.BE. 688, 43 
N.E. 453, 15 Ind.App. 23; Chicago, St. 
L. & P. R. Conv. Champion, 36 N.B. 


221, 37 N.E. 21, 9 Ind.App. 510, 53 Am. 
S.R. 357. 

lowa.—Porter v. Tenant, 197 N.W. 
79, 197 Towa 200; Miller v. Davis, 
187 N.W. 433, 193 Iowa 611; Calkins 
v. Alley, 181 N.W. 427, 190 Lowa 1180; 
Omaha Beverage Co. v. Temp Brew 
Cove 17T UN OWe 04," 185° Lowa 1189. 
Hanson y. City of Anamosa, 158 N.W. 
591, 177 Iowa 101; Taylor v. Wilda- 
man, 145 N.W. 449, 164 Iowa 252; 
Bank of Bushnell v. Buck Bros., 142 
N.W. 1004, 161 Iowa 362; Klopp v. 
Chicago, M. & St. P. Ry. Co., 119 N. 
W. 377, 142 Iowa 483; McClure v. 
Great Western Acc. Assoc., 118 N.W. 
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strike out evidence solely on the ground that it is 
inconsistent in itself, with other testimony, and with 
the pleadings, where such testimony is not inher- 
ently improbable. 
held not error to strike out testimony that a party 
had made certain statements, where there is fur- 
ther testimony of the same witness that he did not 
remember exactly what was said.® 

21] c. Necessity for Previous Objection. 
a general rule, where no objection is made to evi- 
dence when offered, or to a question when asked,° 


On the other hand, it has been 


As 


269, 141 Iowa 350; Aughey v. Wind- 


rem, 114 N.W. 1047, 137 Towa 315; 
Slattery v. Slattery, 95 N.W. 201, 120 
Iowa 717; Mallory Commission Co. 


v. Elwood, 95 N.W. 176, 120 lowa 632; 
Tuttle v. Wood, 88 N.W. 1056, 115 
Iowa 507. 

Kan.—Anthony v. Atwood, 62 P. 
720, 10 Kan.App. 578. 

La.—Brown v. Producers’ Oil Co., 
64 So. 674, 134 La. 672. 

Me.—Cook v. Brown, 39 Me. 443. 

Md.—Rent-a-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 156 A. 847, 161 
Md. 249; Bramble v. Shields, 127 A. 
44, 146 Md. 494; Travelers’ Ins. Co. 
v. Connolly, 125 A. 900, 145 Md. 554; 
Commissioners of Washington County 
v. Gaylor, 117 A. 864, 140 Md. 375; 
Beam Motor Car Co. v. Loewer, 102 A. 
908, 1338 Md. 552; Hunner v. Steven- 
son, 89 A. 418, 122 Md. 40; Grill v, 
O’Dell, 77 A. 984, 113 Md. 625; Mary- 
land, etc., R. Co. v. Brown, 71 A. 1005, 
109 Md. 304; Darrin v. Whittingham, 
68 A. 269, 107 Md. 46. 

Mass.—Clark-Rice Corporation  v. 
Waltham Bleachery & Dye Works, 
166 N.E. 867, 267 Mass. 402; Rich v. 
Rogers, 146 N.E. 246, 250 Mass. 587, 
387 A.L.R. 656. 

Mich.—Hutchins v. Liberty Life 
Ins. Co., 227 N.W. 720, 248 Mich. 593; 
Simmons v. National Live Stock Ins. 
Co., 153 N.W. 696, 187 Mich. 551, Ann. 
Cas. 1917D 42; McWilliams v. Lake 
Shore, etc., R. Co., 109 N.W. 272, 146 
Mich. 216; Wheeler v. Detroit Elec- 
tric R:)'Co:, 8% N-W.77886,, 1285 Mich: 
656. 

Minn.—Sandercock v. Evarts, 218 
NAW. 464, 174 Minn 1155 Parris. x. 
McKay, 206 N.W. 393, 165 Minn. 241; 
Barnes y. Christofferson, 64 N.W. 821, 
62 Minn. 318. 

Mo.—McQuary v. Quincy, O. & K, 
C. Ry. Co., 269 S.W. 605, 306 Mo. 697; 
Gilehrist v. Kansas City Rys. Co., 254 


S.W. 161; Barlow v. Shawnee Inv. 
Co. CApp.) 438° S.W. G20a)7357 “Walk vw 
St. Louis Can” Co., “CApp:) 128 48-Ws 


(2d) 391; Schroeder v. Wells, (App.) 
277 S.W. 578; Dickey v. Western Tab- 
let Co., 267 S.W. 431, 218 Mo.App. 253; 
Clark v. Brotherhood of American 
Yeomen, (App.) 262 S.W. 463; Dow- 
mney v. Sklebar, (App.) 261' S.W. 697; 
Carl Vv. bast St: Hous Gy SatRys-.Cos 
(App.) 258 S.W. 72; Grath v. Wilson 
Motor Car Co., (App.) 253 S.W. 776; 
Bruns v. United Rys. Co. of St. Louis, 
(App.) 251 S.W. 769; Feldman v. 
Comensky, (App.) 249 S.W. 430; 
Wells v. Payne, (App.) 235 S.W. 488; 
Cash v. Wysocki, (App.) 229 S.W. 428; 
Eckel v. Gruebel, (App.) 226 S.W. 983; 
Bright v. Sammons, (App.) 214 S.W. 
425; McCollum vy. Smith, (App.) 199 
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S.W. 1167, 193 Mo.App. 167; Carpen- 
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Mining Co., 136 S.W. 241, 154 Mo. 
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of St. Louis, 13838 S.W. 114, 152° Mo. 
App. 18. 
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RivOO adorn 2 oOen Ob EyiOnNt. mee Oia 
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Mont. 430; Pure Oil Co. v. Chicago, M 
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Mont. 471, Ann.Cas.1915B 1155; Mur- 
phy v. Nett, 130 P. 451, 47 Mont. 38; 
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or no proper and timely objection, specifying the | to strike it out may properly be denied, if the an- 
erounds thereof, is made,’ a motion made, after | swer is responsive to the question,® especially where 
the evidence is admitted or the question answered, | the character of the evidence is apparent at the 


Cohen v. Clark, 119 P. 775, 44 Mont. ) 344, 105 Or. 90. 
151; Yoder v. Reynolds, 72 P. 417, 28 Pa.—Mead v. Sherwin, 118 A. 731, 
Mont. 183. 275 Pa. 146; Righter v. Parry, 109 A. 
Neb.—Combs v. Owens Motor Co., | 917, 266 Pa. 373; Wadsworth v. Man- 
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Law 654; Giardelli v. Public Service Philippine.—De Dios Chua Soco vy. 

Rive Comm uagwAn 39,18) Nad MISC. 1/04. Veloso, 2 Philippine 658. 
N.M.—Priestley v. Law, 262 P. 931, Porto Rico.—People v. Diaz, 19 Por- 
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Abb.N.Cas. 438; Walker v. McCormick, question before answer is given, and 
88 N.Y.S. 406; Johnston v. Manhat- not wait until it is answered, and then 
tan R. Co., 14 N.Y.S. 899; Wynn v. | move to strike it out if answer is un- 
Central Park, ete., R. Co., 14 N.Y.S.| favorable and allow it to stand if 
173. See also Mercer v. Vose, 40 N.| favorable. Kopko v. New York Live 
Y.Super. 218 (holding that, where a/| Poultry Trucking Co., 131 A. 923, 102 
witness as to value was allowed to|N.J.Law 440 Laff 128 A. SH Wey ONE 
testify without objection, the burden | Misc. 498]. 
was on the party moving to strike out {b] Tlustration.—Counsel familiar 
his testimony to show affirmatively | with deposition, desiring to object 
that the witness was not qualified, the |}to particular series of questions, 
fact that preliminary proof was not | should object to questions as read in- 
required being insufficient). But see | stead of moving to strike out after 
Griffin v. Barton, 49 N.Y.S. 1021, 22 | reading of entire seriés. Meyer v. 
Misc. 228 [aff 50 N.Y.S. 1127, 27 App. Hellman Commercial Trust & Savings 
Diy. 632] (holding it error to deny | Bank, 257 P. 108, 83 Cal. App. 578. 
motion to strike out immaterial and {c] After cross-examination.—Mo- 
hearsay testimony, admitted without | tion to strike out testimony after 
objection, where motion made before cross-examination, where no objec- 


case submitted to jury). tion was made during direct exami- 
N. D.—State v. Royal Indemnity nation, should be refused where moy- 

Co., 175 N.W. 625, 44 N.D. 550. ant was speculating on favorability 

: Ohio.—Voorhees Rubber Co. v. Un-|of evidence. Buckner Loan Co. Vv. 

ion Supply Co., 31 OhioCir.Ct. 557. Bicher, 190 N.W. 670, 221 Mich. 198. 
Okl.—Govan v. McCord, 11 P.(2da) Discretion of court see infra text 

4 155 Okl. 278; International News | and notes 24-29. 

Service v. News Pub. Co. of Enid, 247 7 Cal—In re De Laveaga’s Es- 


P. 87, 118 Okl. 113; McKee vy. Thorn- tate, 1383 P. 307; 165 Cal. 607 

ton, 192 P. 212, 79 Okl. 138 [mandate | vy, Sierra & San Francisco ens Site 

recalled 198 P. 308, 81 Okl. 261]; | 907 P. 262, 57 Cal.App. 281. 

Brownell v. Moorehead, 165 P. 408, 65 Ind.—Stewart v. Stewart, 94 N.E. 

Okl. 218; Ardmore Oil & Milling Co, | 564, 175 Ind. 412. 

Vv. Robinson, 116 P. 191, 29 Okl. 79. Mont. -—Genzberger y. Adams, 205 
Or.—Hendricks Vv. Portland Elec- | P. 658, 62 Mont. 430. é 

tric power Co., 289 P. 369, 292 P. 1094, N.Y.—Foster vy. People, 3 Hun 8, 49 

134 Or. 36 Derrick v. Portland Eye, | How.Pr. 71, 2 Cow. 134; Foster v. De 

War, ae & Throat Hospital, 209 P, Paolo, 188 'N.Y.S. 746 [aft 194 NOY.S. 


For later cases, developments and changes in the law see Annotations, 


934]. ‘ 

Pa.—Leotti v. Philadelphia Maca- 
roni Co., 101 A..802, 257 Pa. 583. 

fa] Fllustrations.—(1) In an ac- 
tion for breach of contract to sell ci- 
der, where defendants objected to evi- 
dence of special damages, but no spe- 
cific objection was made that plaintiff 
buyer did not allege that defendants 
were made acquainted with the fagt 


(that plaintiff had made contracts to 


sell cider which he was about to pur- 
chase from defendants, any right in 
defendants to have the evidence ruled 
out later on motion was waived, ob- 
jection that the evidence was incom- 
petent and immaterial not being suf- 
ficient. Foster v. De Paolo, 188 N.Y. 
Si (AC alate eho 4 NG Ys Ss. 293 4]. (2) In 
servant’s action for injury, denial of 
motion to strike out his statement of 
claim because at former trial he had 
denied his signature thereto was 
proper, where’defendant objected to 
examination as to genuineness of sig- 
nature. aS immaterial. Leotti_ v. 
Philadelphia Macaroni Co., 101 A. 802, 
257 Pa. 583. 

[b]_ Motion based on other chjec- 
tion than that previously made.—The 
rule that, where a party sits by ata 
trial and allows evidence to be intro- 
duced without objection, he cannot 
thereafter allege error in refusal of 
his motion to strike, applies where 
the motion was on a different ground 
from that on which his previous ob- 
jection was made. Hence, where a 
judgiment assigned by a bank was ad- 
mitted in evidence over an objection 
that the bank had no authority to 
make the assignment, and permission . 
was given at the time to move later 
to strike it out, such permission did 
not warrant the assumption that op- 
posing counsel were at liberty to in- 
clude other grounds of objection 
when they came to make the motion. 
Genzberger v. Adams, 205 P. 658, 62 
Mont. 430. 

[c] Objection held timely and suf- 
ficient.—Pinto v. Seely, 135 P. 43, 22 
Cal.App. 318. 

General or specific objections and 
statement of grounds generally see 
supra § 203 et seq. 

Time of objection generally see su- 
pra §§ 194-198. 

8. Ala.—National Casualty Co. v. 
Dunn, 96 So. 576, 209 Ala. 484; Me- 
Laughlin v. Beyer, 61 So. 62, 181 Ala. 
427; Louisville & N. R. Co. v. Dil- 
burn, 59) So. 438;° 178 Ala. 600%) Ada= 
bama Consol. Coal & Iron Co. v. 
Heald, 53 So. 162, 168 Ala. 626; Kra- 
mer v. Compton, 52 So. 351, 166 Ala. 
216; Rutledge v. Rowland, 49 So. 
461, 161 Ala. 114; Stowers Furniture 
Co. v. Brake, 48 So. 89, 158 Ala. 639; 
Richmond, ete., R. Co. ‘vv. Greenwood, 
14 So. 495, 99 Ala. 501; Cincirmati, 
N. O. & T. P. Ry. Co. v. Vredenburgh 
Sawmill Co., 69 So. 228, 13 Ala.App. 
442; Page v. Haas Bros. Packing Co., 
63 So. 691, 9 Ala.App. 445; Chaney v. 
State, 63 So. 69SF.9 ATA: App. 45; Pil- 
cher v. Dothan Mule Co., 60 So. 547, 
6 Ala.App. 552; Carbon Hill & Lost 
Creek Coal Co. v. W. P. Cooper & Son, 
57 So. 81, 3 Ala.App. 460. 

Cal.—Brown v. Lemon Cove Ditch 
€o., 171 Pv 705; 36 CaliApp. 94%) Valles 
jo & N. R. Co. v. Home Savings Bank, 
140 “p, 974, 24 Cal.App. 166; _Pinto Vv. 
Seely, 135 P. 43, 22 Cal, App. 3k8. 

Fla.—Pittsburg Steel Co. v. Streety, 
55) So.’ 67, 61 Fla. 393, 401; Wilson v. 
Jernigan, 49 So. 44, 57 Fla. 277. 

Ind.—Ellinger v. Rawlings, 40 N.E. 
146, 12 Ind.App. 336; Storms v. Lem- 
on, 34 N.E. 644, 7 Ina. App. 435. 

Jlowa.—Lewis v. Farmers’ Grain 
Co. of Cambridge, 241 N.W. 469; Ned- 
dermeyer v. Crawford County, V5 N. 
W. 339, 190 Iowa 883. 

Kan,—Missouri River, ete, R. Co. 
v. Owen, 8 Kan. 409. 

Ma. CHA & Suburban Realty Co. 


same title and section number, 


§ 221] 


. 


time of its admission,® or the question to the wit- 
ness shows that it is designed to elicit incompetent 
evidence,‘® and no reason is shown for not inter- 
posing the objection at the time the evidence was 
offered,'t or where the motion is based on the in- 
competency of the witness and his ineompetency 
was apparent before the testimony was given;'2 
or where the court instructs the jury to disregard 
On the other hand, 
a motion to strike out should ordinarily be granted, 
without a previous objection, where an answer is 
not responsive,'* unless the party could have stop- 
timely objection ;1° 
the objectionable nature of the evidence is not ap- 
parent when received, but is afterward shown to 


the incompetent evidence.!* 


ped the answer by 


of Baltimore City v. Sachse, 139 A. 
529, 154 Md. 34. 

Mass.—Hammond v. New York, N. 
Hi. OoveEn R. (Co.;. 98 YNERLESS2.0210 Mass. 
549. 

Minn.—Drew v. 3:9 IN VVYs 
953, 120 Minn. 478. 

Mo.—McCauley vy. Anheuser-Busch 
Brewing Ass’n, 254 S.W. 868, 300 Mo. 
638; Brown v. Winnwood Amusement 


Carroll, 


re 34 S.W.(2d) 149, 225 Mo.App. 
1180. 

Mont.—Stewart v. Pittsburg & 
Montana Copper Co., 111 P. 723, 42 


Mont. 200. 

N.J.—Gorman vy. Elizabeth-Union- 
Irvington Line, 147 A. 402, 105 N.J. 
Law 602. 

N.Y.—Prentice v. Goodrich, 36 N.Y. 
S. 740, 1 App.Div. 15; Booth v. Cleve- 
land Rolling Mill Co., 11 Hun 278. 

Vt.—Reeves v. Redmond, 113 A. 
711, 95 Vt. 106; Im re Clogston’s Es- 
tate, 106 A. 594, 93 Vt. 46. 

Wis.—Theresa Village Mlut. Fire 
Ins. Co. v. Wisconsin Cent. Ry. Co., 
128 N.W. 103, 144 Wis. 321. 

[a] Parties cannot thus _ take 
chances of favorable answer and then 
strike out if the answer does not suit. 
Ellinger v. Rawlings, 40 N.E. 146, 12 
Ind.App. 336; Storms vy. Lemon, 34 
N.E. 644, 7 Ind.App. 644. 

Irresponsive answer see infra text 
and notes 14, 15. 

9. Lockerman vy. Eastern Shore 
Trust Co., 126 A. 140, 146 Md. 330. 

Objectionable character not appar- 
ent see infra text and note 16. 

10. Cal.—De Cou v. Howell, 214 P. 
444, 190 Cal. 741; Johnston vy. Beadle, 
91 P. 1011, 6 Cal.App. 251. 

D.C.—Burke v. Claughton, 12 App. 
D.C. 182 (unless in case of plain in- 
justice). say 

Hawaii.—Terr. v. Kekipi, 24 Ha- 
waii 500. 

Ind.—Storms v. Lemon, 34 N.H. 644, 
7] Ind.App. 435. 

Ilowa.—Eggink v. Hinds, 190 N.W. 
133; Murphy v. McCarthy, 78 N.W. 
819, 108 Iowa 38. 

Minn.—Tousley v. First Nat. Bank, 


193 N.W. 38, 155 Minn. 162; Larson 
v. Kelly, 75 N.W. 13, 72 Minn. 116; 
Watts v.-Howard, 72 N.W. 840, 70 
Minn. 122. 


N.J.—Walker v. Silvio, 138 A. 510, 


5 N.J.Misc. 833. 

Ohio.—Voorhees Rubber Co. v. Un- 
ion Supply Co., 31 OhioCir.Ct. 557. 

Utah.—Spiking v. Consolidated R., 
etc., Co., 93 P. 838, 33 Utah 313. 

[a] Question calling for conclu- 
sion.— Where question called for con- 
clusion, refusal to strike answer be- 
cause it was conclusion was not er- 
ror. Walker v. Silvio, 188 A. 510, 5 
NiJ.Misc. 833. ‘ 

Inadmissibility of amswer not dis- 
closed by question see infra text and 
note 17. 

11. Walrod v. Webster County, 81 
N.W. 598, 110 Iowa 349, 47 L.R.A. 480; 
Rasst v. Morris, 108 A. 787, 135 Md. 
243; Knights of Maccabees of the 
World v. Johnson, (Tex.Civ.App.) 143 
S.W. 718. 2 

[a] Where no teuable objection is 
presented to the introduction of tes- 
timony, a request to withdraw the 
same is addressed to the discretion of 
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missible, but is 


elven.?° 


where 


adverse party is 


the trial court, and the party making 
the request must excuse himself for 
not presenting his objection on the 
introduction of the testimony. Post- 
al Telegraph Cable Co. of Texas v. 
Harriss, 121 S.W. 358, 56 Tex.Civ.App. 
105 [reh den 122 S.W. 891, 56 Tex. 
Civ.App. 105]. 

12. Kan.—Hughes v. Ward, 16 P. 
810, 38 Kan. 452. 
iraey arate os v. Williams, 28 La.Ann. 

Minn.—Tousley y. First Nat. Bank, 
193 N.W. 38, 155 Minn. 162. 


Mo.-—Hickman v. Green, 22 S.W. 
455, 27 S.W. 440, 123 Mo. 165, 29 I. 
R.A. 39. Contra Saetelle v. Metro- 


politan L. Ins. Co., 81 Mo.App. 509. 


N.Y.—Sherman v. Scott, 27 Hun 
334, 2 N.Y.Civ.Proc. 370. 
See Coddaire v. Sibley, 169 N.E. 


797, 270 Mass. 41 (holding that re- 
fusal to strike physician’s testimony, 
admitted without objection, that can- 
cer in patient’s mouth was caused by 
plates dentist made was not error, 
qualifications as expert being prelimi- 
nary question for trial judge). 


13. Terwilliger v. Long Island R. 
Co. 1367 NeYS.2 1339 152 App Div.1168 


[aff 102 N.E. 1114, 209 N.Y. 522). 

14. Johnston v. Beadle, 91 P. 1011, 
6 Cal.App. 251; Dice v. Johnson, 199 
N.W. 346, 198 Iowa 1093; Martin’ v. 
Block, 24 Mo.App. 60; Burns v. Lin- 
dell R. Co., 24 Mo.App. 19; Wendt v. 
Chicago;yetc5y RR. Co.,57 Naw. 226.)4 
S.D. 476. 

[a] MIllustration.—In an action for 
the death of a passenger, caused by 
the car in which she was riding being 
struck by another car or engine, ques- 
tions asked a witness, who had testi- 
fied that he remembered a train be- 
ing off the track near the place of 
the accident, as to whether he saw a 
train run into a car or anything on 
that day, called for relevant testimo- 
ny, and the answer that he saw a 
freight train back into another one, 
but whether on that day or not he 
did not know, should on motion be 
stricken out, although no objection 
was made to the question. Central 
of Georgia Ry. Co. v. Teasley, 65 So. 
981, 187 Ala. 610. 

[b] Where question is unobjec- 
tionable, but the witness volunteers 
improper testimony to which there is 
no opportunity to object in advance, 
motion to strike properly sustained. 
Terr. v. Kekipi, 24 Hawaii 500. 

15. Hoffman v. Lehigh Valley R. 
Co., 177 N.Y.S. 140, 142, 188 App.Div. 
414 (where, on motion to strike out an 
irresponsive answer, the court said: 
“T won’t strike it out, because you sat 
and listened to it; a timely objection 
would have excluded it’’). 

16. Lehigh Stone Co. v. Industrial 
Commission, 146 N.H. 583, 315 Ill. 431; 
Kelleher v. Chicago City Ry. Co., 100 
N.E. 145, 256 Ill. 454 [rev 167 Ill.App. 
325]; Greenup v. Stoker, 7 Ill. 688; 
Neddermeyer v. Crawford County, 
175 N.W. 339, 190 Iowa 883; Schule 
v. Cunningham, 14 Daly 404, 13 N.Y. 
St. §81; Millers’ Indemnity Under- 
writers v. Hughes, (Tex.Civ.App.) 256 
S.W. 334; Holland v. Riggs, 116 S. 
W.-167;, 53° Tex.Civ,App:; 367, 
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be inadmissible;+® where the inadmissibility of an 
answer could not have been anticipated from the 
question’? or no opportunity is given to object be- 
fore the question is answered;1* 
dence is admitted on condition that it will be con- 
nected with other evidence so as to make it ad- 


where the evi- 


not so connected,’? or where the 


incompeteney of a witness is not known or discoy- 
erable by ordinary inquiry, when his testimony is 
It has also been held that the court 
may grant a motion to strike evidence received with- 
out objection, where the failure to object was caused 
by mistake or inadvertence,?! where the incompe- 
tent evidence is clearly damaguig,?? or where the 


not prejudiced by the failure to ob- 


[a] Inadmissibility shown on 
cross-examination.—(1) Where it ap- 
pears on cross-examination that tes- 
timony given in chief was merely 
hearsay. Schuhle v. Cunningham, 14 
Daly 404, 138 N.Y.St. 81. (GY eG eh 
question proper in form be falsely 
answered by witness so as to conceal 
the inadmissibility of the testimony, 
and if it develops on cross-examina- 
tion that the evidence is inadmissi- 
ble, a motion to strike is the proper 
method of objection. Neddermeyer v. 
Crawford County, 175 N.W. 339, 190 
Towa 883. (38) Where cross-examina- 
tion developed that physician’s opin- 
ion that condition of compensation 
claimant was due to trauma was 
based partly on the history of the 
case, it was proper to move to ex- 
elude the opinion, given in direct ex- 
amination, although unobjected to 
when given. Lehigh Stone Co. vy. In- 
dustrial Commission, 146 N.E. 533, 
oid» TR 435 

17. Ala. 


Central of Georgia Ry. 
Coy. Teasley,.. 65.80. (931.5 si Aga: 
610. See Norwood Transp. Co. v. 
Bickell, 92 So. 464, 207 Ala. 232 (where 
an answer to a question was stricken 
out as hearsay although there was 
no objection to question). 

Iowa.—Neddermeyer v. Crawford 
County, 175 N.W. 339, 190 Iowa 883. 
ee een v. Cox, (App.) 245 S.-W. 

oO. 

N.Y.—Patterson Gas Governor Co. 
v. Glenby, 24 N.Y.S. 575, 4 Mise. 533. 


AY Seales Se Vv. isnydens 91257 a. 
203. 
Vt.—Jewell v. Hoosac Tunnel & 


Wie Rin Cove Sd vA 238, Sibu Viten ode 

18. Globe Furniture Co. v. Gately, 
51 App. D.C: 367, 279 HY 1005: 

19. Central of Georgia Ry. Co. v. 
Teasley, 65 So. 981, 187 Ala. 610; 
Equitable Life Assur. Soc. of the U. 
S. v. Campbell, 150 N.B. 3425 151 N.E. 
682, 85 Ind.App. 450. 

[a] MNlustration.—In a suit on a 
life insurance policy, motion to strike 
out testimony, which standing alone 
was without probative ‘force, made 
after failure to adduce other evidence 
of which it might be corroborative, 
was sufficient objection thereto. 
Equitable Life Assur. Soc. of the 'U. 
S. v. Campbell, 150 N.E. 31, 151 N.B. 
682, 85 Ind.App. 450. 

20. Loveridge v. Hill, 96 N.Y. 222; 
Robinson v. Snyder, 25 Pa. 203. 

21. Miller v. Montgomery, 78 N. 
Y. 282 [aff 3 Redf.Surr, 154]; Matter 
of Burke, 5 Redf.Surr. (N.Y.) 369. 
22. Archibald v. Hill Sanatorium, 
201 N.Y.S. 86, 121 Misc. 193. And see 
Galveston, etc., R. Co. v. Scott, 44 S. 
W. 589, 18 Tex.Civ.App. 321 (holding 
that, if the evidence is in support of 
an issue not raised by the pleadings, 
and manifestly unjust to the party 
complaining, the court should exclude 
it on motion, after the evidence has 
closed, and instruct the jury to dis- 
regard it). See also Whitten vy. Mc- 
Clelland, 120 S.H.. 146, 1387 Va. 726 
(holding, in action for injuries from 
defective highway, a motion to strike 
out evidence of subsequent precau- 
tions taken against injury was prop- 
erly granted, even if no previous ob- 


jections had been made). 
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ject, and the objection, if secondarily made, could 


not. have been obviated.?* 
Discretion of court.** 


& 


discretion of the court,”' 


23°) In’ re Kent’swilk, bbe NeYss. 
894, 169 App.Div. 388, 15 Mills 461 
[neve LOZEINDY-S:) 591,089 Mise. 16,13 
MillsSurr. 469]. 

24. Grounds for granting or de- 
nying motion generally see supra § 

18. 

Striking out on court’s own motion 
see infra § 245. 

25. U.S.—New York Life Ins. Co. 
v. Rees, .19 F.(2d) 781. 

Me.—Smith v. Booth Bros. & Hurri- 
cane Isle Granite Co., 92 A. 103, 112 
Me. 297. 

Mass.—Rich v. Rogers, 146 N.E. 
246, 250 Mass. 587, 37 A.L.R. 656. 

Minn.—Tousley v. First Nat. Bank, 
193 N.W. 38, 155 Minn. 162. 

Mont.—Genzberger v. Adams, 205 
P. 658, 62 Mont. 430. 

_ Neb.—Combs vy. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5; McClellan 
v. Hein, 77 N.W. 120, 56 Neb. 600. 

N.M.—Priestley v. Law, 262 P. 931, 
383 N.M. 176; Nikolich v. Slovenska 
Nardona, Podporna Jednota, 260 P. 
849, 33 N.M. 64. 

N.Y.—Chace v. Lamphere, 42 N.E. 
580, 148 N.Y. 206; Hatch v. Attrill, 
23 N.E. 549, 118 N.Y. 383; Gawtry v. 
Doane, 51 N.Y. 84 [aff 48 Barb. 148]; 
Porter v. Ruckman, 6 Transcr.A. 65; 
Murray v. Fox, 39 Hun 108 [aff 104 


N.Y. 382]; Booth v. Cleveland Rolling 
Vue, is Muni w273 3 | Parker! wy. 
Paine. 76 NAYS.) 942,137 Mise, 768. 


Westervelt v. Burns, 57 N.Y.S. 749, 
27 Misc. 781; Harrington v. Buffalo, 
Le ENEYE Sel oos. 

Tex.—Valentine v. Mitchell, (Civ. 
App.) 299 S.W. 348; Frye v. Wayland, 
(Civ.App.) 228 S.W. 975; Knights ot 
Maccabees of the World v. Johnson, 
(Civ-App:;) 143 SW. 718. 

Vt.—Thayer v. Glynn, 106 A. 834, 
93 Vt. 257. 

Wyo.—Gtenrock State Bank v. Na- 
tional Surety Co., 14 P.(2d) 197. 

And see cases supra note 6. 


26. See cases supra note 6. 

27. Robinson v. Snyder, 25 Pa. 203. 
And see cases passim supra notes 
14-20. 


23. U.S.—Ifarmers’, etc., Nat. Bank 
v. Greene, 74 F. 439, 20 C.C.A. 500. 

Ala.—Loreno vy. Ross, 133 So. 251, 
222 Ala. 567; Central of Georgia Ry. 
Co. v. Teasley, 65 So. 981, 187 Ala. 
610; Alabama Great Southern R. Co. 
Veuvount, 51s Soi v37,7165 Alase537 
Payne v. Long, 25 So. 780, 121 Ala. 
385. 

Cal.—Davey v. Southern Pac. Co., 
AS Pi wheel 6: Cal. 325: Parker x: 
Smith, 4 Cal. 105; Spotswood v. 
Spotswood, 89 P. 362, 4 Cal.App. 711. 

Conn.—Drazen v. New Haven Taxi- 
cab Co., 111 A. 861, 95 Conn. 500. 

Iowa.—Hanson y. City of Anamosa, 
158 N.W. 591, 177 Iowa 101; Cronk v. 
Wabash R. Co., 98 N.W. 884, 123 Iowa 


349. 

* Md.—Mt. Vernon Brewing Co, v. 
Teschner, 69 A. 702, 108 Md. 158, 16 
DARVAGNUS. | 7585) Baltimore, ete, oR. 


Co. v. State, 69 A. 439, 107 Md. 642 
[pet den 72 A. 340, 107 Md. 642). 
Minn.—Larson v. Kelly, 75 N.W. 13, 
72 Minn. 116; Wilson v. Northern Pac. 
ROO voeNWrioes, 26) Minn. 276 0ea0 


Am.R. 410; Brady vy. Brennan, 25, 
Minn. 210; Davis v. Mendenhall, 19 
Minn. 149; Russell v. Schurmier, 9 


Whether a motion to strike 
out evidence admitted without objection shall be 
granted or refused generally rests in the sound 
> and although a party may 
not insist on the exclusion of such evidence, and 
the court is not legally bound to exelude it,?® unless, 
as held in some eases, the ground of objection was 
not known to the objecting party, and could not 
with ordinary diligence have been admitted,?* the 
court may, in the exercise of its discretion, strike 
it out on motion,”® even though the motion to strike 
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legality.®? 


Minn. 28. 

Mont.—Bean vy. Missoula Lumber 
Co., 104 P. 869, 40 Mont. 31. 

Neb.—Combs v. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5; Gran v. 
Houston, 64 N.W. 245, 45 Neb. 813; 
McCormick Harvesting Mach. Co. v. 
Carpenters (95) fNi Wi Gli le webs 
(Unoff.) 273. 

N.Y.—Matter of Lasak, 30 N.E. 112, 
131 N.Y. 624 mem; Stokes v. John- 
son, 57 N.Y. 673; Armstrong v. Fer- 
guson, 54 N.Y. 659 mem; Pescia v. 
Societa Co-Operativa Corleonese Fran- 
cesco Bentivegna, 86 N.Y.S. 952, 91 
App.Div. 506; Hogan v. Mutual Aid, 
ete, Associ,. 26. N.Y. SS. (b081, 275° Bun 
271; Johnston v. Manhattan R. Co., 
14 N.Y.S. 897, 60 Hun 583; Doyle v. 
Manhattan R. Co., 13 N.Y.S. 586,.59 
Hun 625; Meigs v. Buffalo, 7 N.Y.St. 
855, 44 Hun 624; Murray v. Fox, 39 
Hun 108 [aff 104 N.Y. 382]; Provost 
vy. New York, 3 N.Y.S. 531, 15 Daly 87 
Rartie 2/2 INGE 2h meee aN ae tO enue 
Parker v. Payne, 76 N.Y.S. 942, 
Mise. 768; Westervelt v. Burns, 
NYAS 749° 27 Mise: 78> 
Manhattan R. Co., 20 N.Y.S. 652, 1 
Misc. 188; Oppenheimer v. Krueckman, 
84 N.Y.S. 130; Harrington v. Buffalo, 
2 N.Y.S. 333; De Caumont v. Morgan, 
5 N.Y.St. 541; Matter of Burke, 5 
Redaf.Surr: 369) But see Quin v. 
Lloyd, 41 N.Y. 349 [rev 31 N.Y.Super. 
253] (holding that, where testimony 
of a party as to transactions between 
him and a deceased person has been 
received without objection in an ac- 
tion by him against the representa- 
tives of deceased, although, if object- 
ed to, it might have been excluded, 
and no surprise or misapprehension is 
alleged, it should not be afterward 
stricken out on motion of the opposite 
party). 

Pa.—Robinson v. Snyder, 25 Pa. 203; 
an re Hutman, 13 Pittsb.Leg.J.N.S. 
385. 

Philippine.—Arevalo v. Dimayuga, 
49 Philippine 894, 897 [cit Cyc]. 

Porto Rico.—People v. Diaz, 19 Por- 
to Rico 497. 

S.C.—Sanders v. Boynton, 98 S.E. 
Sd45 LV2US C56: 

Tex.—Lockwell v. Lockwell, (Civ. 
App.) 166 S.W. 1188; Hatzfeld v. 
Walsh, 120 S.W. 525, 55 Tex.Civ.App. 


Dldy. ok t.. Worth, ete: Reto. sv. An-= 
drews, (Civ.App.) 29 S.W. 920. 
Vt.—Rollins vy. Chalmers, 51 Vt. 
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Wis.—Bagnall v. City of Milwaukee, 
146 N.W. 791, 156 Wis. 642. 

Wyo.—Glenrock State Bank v. Na- 
tional Surety Co., 14 P.(2d) 197. 

fa] Ilustration.—It is within the 
discretion of the trial court to exclude 
from evidence a record of conviction 
previously admitted to discredit a wit- 
ness, for want of sufficient identifica- 
tion of the witness as the party con- 
victed, although that was not made a 
ground of objection to the admission 
of the evidence. Drazen v. New 
Haven Taxicab Co., 111 A. 861, 95 
Conn. 500. 

[b] In New Jersey it has been 
held that evidence admitted without 
objection cannot be stricken out ex- 
cept when its exclusion is demanded 
by some consideration of public pol- 
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out is not made until all the evidence is in.*° 

[§ 222] d. Persons Entitled To Make Motion.*° 
The right to have an answer stricken out for want 
of responsiveness is ‘available only to the party 
asking the question;*? but the opposite party may 
move to exclude evidence on grounds going to its 


[§ 223] e. Evidence Elicited or Introduced by 
Party Moving To Strike Out.** 
ed a statement from a witness cannot move to strike 
it out because it proves unfavorable to him, even 
though it is inadmissible.*4 
writing in evidence without specifically stating that 


A party who elicit- 


A party offering a 


icy. Rowland v. Rowland, 40 N.J.Eq. 
281 faff 38 N.J.Hq. 181]. 

29. Edisto Phosphate Co. v. Stan- 
ford, 20 So. 613, 112 Ala. 493; Moody 
v. Dillemuth, 93 N.W. 360, 119 Iowa 
372; In re Lasak’s Will, 30 N.E. 112, 
131 N.Y. 624, 4 Silv.A. 56; Arevalo v. 
Dimayuga, 49-Philippine 894, 897 [cit 
eye? 

‘ Time for motion generally see infra 
§ 224. 

Persons entitled to object gen- 
erally see supra § 188. 

31. Ala.—Whiddon v. Malone, 124 
So, 516, 220 Ala. 220% Mord v. Brad- 
ford; 103) So: 549, ©2112 “Ada. 53.5) bx 
parte Alabama Great Southern R. Co., 
86 So. 100, 204 Ala. 504 [gr cert 86 
So. 97, 17 Ala.App. 566]; Talley v. 
Whitlock, 73 So. 976, -199 Ala. 28; 
Shriner v. Meyer, 55 So. 156, 171 Ala. 
112, Ann.Cas.1913A 1103; Brenard 
Mfg. Co. v. Sullivan, 104 So. 887, 21 
Ala.App. 44. 

Cal.—Hirshfeld v. Dana, 223 P. 451, 
193. Cal. 142-" sin re-Wirts* state: 
(App.) 12 P.(2d) 95. 

And.—Luee School Tp. v. School 
City of Rockport, 159 N.E. 164, 86 Ind. 


App. 641. 

Iowa.—Dice v. Johnson, 199 N.W. 
346, 198 Iowa 1093; Kukkuk v. City 
of Des Moines, 187 N.W. 209, 193 Iowa 
444; Jahn v. MacMurtry, 165 N.W. 
1021, 184 Iowa 416; Wiese v. Chicago 
Great Western R. Co., 166 N.W. 66, 
182 Iowa 508; Philpott v. Jones, 146 
NW 8bosl64) Towa: 130s. Zenn as we 
Smith, 130 N.W. 382, 150 Iowa 424; I 
re Will of Dunahugh, 107 N.W. 925, 
130 Iowa 692. 

Md.—Standard Gas Equipment Cor- 
poration v. Baldwin, 136 A. 644, 152 
Md. 321. 

Mich.—Merkle vy. Bennington, 24 N. 
we 776, 58 Mich. 156, 163, 55 Am.R. 

“If the answer is in itself proper 
evidence, the party who is examining 
the witness has a right to take and 
retain it if he chooses to do so. His 
doing this merely saves him from the 
trouble of putting another question to 
draw it out.’ Merkle v. Bennington, 

Whiddon vy. 


supra. 

32. 124 So. 
516, 220 Ala. 220. 

33. Waiver of objections to evi- 
dence elicited or introduced by object- 
ing party see supra § 193. 

34. U.S.—Fidelity & Casualty Co. 
of New York v. Griner, 44 F.(2a) 706. 

Ala.—Western Ry. of Alabama v. 
Price, 68 So. 278, 192 Ala. 430; Louis- 
ville & N. R. Co. v. Dilburn, 59 So. 
438, 178 Ala. 600; Hunnicutt v. Hig- 
ginbotham, 35 So. 469, 138 Ala. 472, 100 
Am.S.R: 45. But see Arrington v. 
Roach, 42 Ala. 155 (holding that, if a 
party on cross-examination of a wit- 
ness evokes any testimony which is 
irrelevant to the issue, he can, as a 
matter of right, have it stricken out; 
but, if his motion embraces testimony 
which is relevant for any purpose, 
although not admissible against the 
objection of the adverse party, the 
court can properly overrule it). 

Cal.—Schulmeyer’s Guardianship v. 
McAllister, 153 P. 238, 171 Cal. 340: 
Behrenfeld v. Breedlove, 150 P. 71, 
27 Cal.App. 419; Carpenter v. Sibley, 


Malone, 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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a part is to be introduced and a part excluded can- 
not complain of the refusal of the court to with- 
draw the latter part from the consideration of the 


qury.8” 
[§ 224] f. Time for Motion®*— 
Time. 


motion.*? 
timony is then apparent.*® 


10s oO. Up cCalvAp ps. OSs 

Mo.—Plannett v. McFall, (App.) 284 
S.W. 850. 

N.J.—Messenger v. Paterson Savy- 
ines Inst. 1O3"A. 178; 91 “NJ abaw 
654. 

Okl.—Brownell v. Moorehead, 165 P. 
408, 65 Okl. 218. | 

Tex.—Kansas City Consol.’ Smelt- 
ing, etc., Co. v. Taylor, 107 S.W..889, 
48 Tex.Civ.App. 605. 

[a] Counsel will not be permitted 
to speculate on receiving favorable 
answer to his questions on cross-ex- 
amination, and, if disappointed there- 
in, be allowed to have such answers 
stricken. Messenger y. Paterson Sav- 
ings Inst., 103 A. 178, 91 N.J.Law 654; 
Brownell vy. Moorehead, 165 P. 408, 65 
Okl. 218; Ardmore Oil & Milling Co. 
v. Robinson, 116 P. 191, 29 Okl. 79. 

{b] Expert witness; reasons for 
opinion.— Where an expert witness, in 
answer to a question, gives his rea- 
sons for an opinion expressed by him, 
the questioner cannot have the an- 
swer stricken out as hearsay. Fidel- 
ity & Casualty Co. of New York v. 
Griner, 44 F.(2d) 706. 


35. Ellis v. Penny, 245 P. 1044, 121 
Kan. 91. 
36. Cross references: 


Motion to strike made after evidence 
is admitted without objection see 
supra § 221. 

Time for: 

Motion to suppress deposition see 

Depositions § 381. 
Objections to evidence generally see 
supra §§ 194-198. 

37. Young Mew Song v. U.S., 36 F. 
(2a) 563; American Automotoneer Co. 
Vv. Porter, 205 F. 105 [mod on other 
grounds 332 F. 456, 146 C.C.A. 450]; 
Cheney v. Bank of Bremen, 102 S.E. 
903, 25 Ga.App. 114; Falvey v. Jack- 
son, ol oN.E. 531, 132 Ind. 176. And 
see cases infra note 38 et seq. 

{a] Dilustration.—Where the. par- 
ties stipulated to take defendant’s tes- 
timony after the time for taking tes- 
timony had expired, and after defend- 
ant’s testimony was taken complain- 
ant took testimony in rebuttal, a mo- 
tion, made two months thereafter, to 
strike the rebuttal testimony was not 
taken in time. American Automoto- 
neer Co. v. Porter, 205 F. 105 [mod on 
other grounds 932 F. 456, 146 C.C.A. 


450]. 
38. Ark.—Phelan v. Bonham, 9 
Ark. 389. 


D.C.—District of Columbia  v. 
Dietrich, 23 App.D.C. 577. 

Ill.—MecKeown vy. Dyniewicz, 83 Ill. 
App. 509. 

Mich.—Wheeler v. Detroit Electric 
R. Co., 87 N.W. 886, 128 Mich. 656. 

Porto Rico. —Fernandez v. Ortizjies 
Porto Rico 6; Peo. v. Cartagena, 18 
Porto Rico 773, 774 [quot Cyc]. 


R.Il.—-Dawley v. Congdon, 105 A. 
393, 42 R.I. 64. 
[a] Thus, if a question is an- 


swered by a witness before objection 
can be made, or in disregard of an 
objection, or if the witness makes an 
answer that is not responsive, a mo- 
tion to strike the improper answer 
should be made at once. Dawley v. 
Congdon, 105 A. 393, 42 Ea 64. 

39. D.C.—District of Columbia v. 
Dietrich, 23 App.D.C. 577. 

1l.—Toledo, ete., R. Co. v. Steven- 


(1) Limitation of 
Inexcusable delay in moving to strike out 
objectionable evidence is ground for denying the 
Ordinarily a motion to strike out ob- 
jectionable testimony must be made at the time the 
testimony is given,’* if the objection to the tes- 
If the objection is not 
then apparent it should be made immediately on 
the impropriety of the testimony becoming appar- 
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on the trial;** 


son, 122 Tll.App. 654. 

Mo.—RBruns v. United Rys. Co. of 
St. Louis, (App.) 251 S.W. 760 

N.J. —Hofstede v. Di Stefano, 146 A. 
38, 7 N.J.Misc. 450. 

N.Y.—Lunham y. Lunham, 117 N.Y. 
S. 396, 133 App.Div. 215. 

Pa.—Luckett v. Reighard, 93 A. 773, 
248 Pa. 24, Ann.Cas.1916A 662. 

Porto Rico.—Peo. v. Cartagena, 18 
Porto” Rico: 7738)) 174 fquot* Cyc: 

40. D.C.—Metropolitan R. Co. v. 
Loud, 20 App.D.C. 330. 

Miss.—Dyson y. Baker, 54 Miss. 24. 

N.J.—Flannery v. Central Brewing 
Co., 59 A. 157, 70. N.J.Law 715; Hof- 
stede v. Di Stefano, 146 A. 38, 7 N.J. 
Misc. 450. 

N.Y.—Wilkins v. Nassau News- 
paper Delivery Express Co., 90 N.Y.S. 
678, 98 App.Div. 130; Pitney v. Glens 
Falls Ins. Co., 61 Barb. 346. 

Pa.—Heller v. Fabel, 138 A. 217, 290 
Pa. 43; Forster v. Rogers, 93 A. 26, 
247 Pa. 54. 

Porto Rico.—Fernandez y. Or Tims oo 
Porto Rico 6; Peo. v. Cartagena, 18 
Porto Rico 773, 774 [quot Cyc]. 

[a] Evidence not within issues.— 
A motion to strike out evidence of 
damages not pleaded may be made at 
any time before the close of the evi- 
dence if its objectionable nature could 
not have been known until then. Wil- 
kins v. Nassau Newspaper Delivery 
Express Co., 90 N.Y.S. 678, 98 App. 
Div. 130. 

41. Mills v. Kernochan, 3 N.Y.St. 
152. 

42. Ala.—American Oak Extract 
Co. ¥. Ryan; 20 Soe. 644, 142 Ala. 337; 
Dees v. Barnett, 92 So. 240, 18 Ala. 
App. 349. 

Cal.—Kiler v. Kimbal, 10 Cal. 267. 


Ga.—Turner v. Tubersing, 67 Ga. 
161. 

Ill.—Rowell v. Chicago, ete., R. Co., 
92 Ill.App. 103. 


Iowa.—Comes v. Chicago, ete, R. 
Co., 48 N.W. 235, 78 Iowa 391. 

Minn.—WoOlford v. Farnham, 46 N. 
W. 295, 44 Minn. 159. 

N.J.—-Defguard v. New? York, ete., 
ines rs 67 A. 609, 74 N.J. Liaw 805. 

N.Y.—Loveridge WA as GUNES ROG MING Gs 
222; Silsby v. Packer, 9 N.Y.S. 2, 
44 Hun 630; Schuhle v. Cunningham, 
13 N.Y.St. 81, 14 Daly 404. 

S.C.— Swearingen v. Hartford Ins. 
(Oxay5 PAD SLO ir4745 aes Ogee Oe) 

Tex,—Landa, Vv. Obert, 14 S.W. 297, 
78 Tex. 33; Millers’ Indemnity Under- 
writers y. Hughes, (Civ.App.) 256 S. 
W. 334; Missouri, ete., R. Co. v. Ren- 
fro, (Civ.App.) 83 S.W. 21; Gulf, etc., 
RR, Co. y. Ryon, “Civ. App.) 72 Sow. 
q25 Tyler; etc, R. Co. v. Hitchins, 63 
S.W. 1069, 26 Tex.Civ.App. 400. 

See also supra § 218. 

43. Brown v. Montgomery Ward & 
Co; 286 PB. 474, 104 Cal. App: 679}. De 
Laval Separator Co. v. Sharpless, 120 
N.W. 657, 142 Iowa 60; Goodrich v. 
Thompson, 44 N.Y. 324 [aff 27 N.Y. 
Super. 75]; Peo. v. Cartagena, 18 
Ponto Rico T78, 774 Lquotle@ye): 

44. Coburn v. Moline, EK. M. & W. 
Ry. Co., 149 Ill.App. 132 [aff 90 N.E. 
741,. 243 Tll. 448, 1384 Am.S.R. 377]; 
Toledo, etc., R. Co. v. Stevenson, 122 
Ill.App. 654; Cox v. Home Ins. Co. of 
New York, (Mo.App.) 19 S.W.(2d) 297 
[rev 52 S.W.(2d) 872]; lLefever v. 
Stephenson, (Mo.App.) 193 S.W. 840; 
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ent,4° as where the direct examination does not 
show the incompetency of the testimony,*! or the 
ground for the exclusion of the evidence appears 
for the first time on cross-examination.*? 
been held that the court may properly overrule the 
motion if not made until after the witness has fully 
concluded his testimony,*? or has been excused 
from the stand,** or discharged from attendance 
after cross-examination of the wit- 
ness;*° after other witnesses have been examined ;47 
at the close of the party’s case*® or defense,*® or 
the conelusion of the evidence;*° 
has been argued,°! or partly argued;°? 


It has 


after the case 
after the 


Wadsworth v. Manufacturers’ Water 
Co., 100 A. 577, 256 Pa. 106) Ann.Cas. 
1917E 1099; Forster v. Rogers, 93 A. 
26, 247 Pa. 54; Peo. y. Cartagena, 18 
Porto Rico 773, 774 [quot Cyc]. 


45. D. C. v. Dietrich, 23 App.D.C. 
5 Ut 

46. Ind.—Bower v. Bower, 14 N.E. 
523, 242 Ind. 194, 


Ilowa.—Klopp v. Chicago, ete. R. 
Co., 119 N.W. 377, 142 Iowa 483. 

Mo.—Menard v. Goltra, 40 S.W.(2d) 
1053, 328 Mo. 368; Home Exchange 
Bank of Jamesport v. Koch, 32 S.W. 
(2d) 86, 326 Mo. 369; Kansas City v. 
Jones Store Co., 28 S.W.(2d) 1008, 325 
Mo. 226 [cert den 51 S.Ct. 78, 282 U.S. 
O35, (On aT Gale 

N.C.—Dugger v. McKesson, 6 S.E. 
746, 100 NGG 1. 

Pa.-—Firestine v. Philadelphia & R. 
Ry. Co., 56 Pa.Super. 42. 

Porto Rico.—Peo. v. Cartagena, 18 
Porto Rico 773, 774 [quot Cye]. 

Wash.—Newman y. Buzard, 64 P. 
139, 24 Wash. 225. 

47. Ark.—Phelan  v. 
Ark. 389. 

Ill—Shorb vy. Webber, 58 N.E. 949, 
188 Ill. 126 [aff 89 Ill. App. 474]. 

Minn.—Johnson v. Quinn, 153 N.W. 
267, 130 Minn. 134. 

N.J.—Hofstede v. Di Stefano, 146 A. 
38, 7 N.J.Mise. 450. 

Pa. —Warden v. Philadelphia, 31 A. 
928, 167 Pa. 523: 

Porto Rico.—Peo. v. Cartagena, 18 
Porto Rico 773, 775 [quot Cyc]. 

48. Mo.—Lefever v. Stephenson, 
193 S.W. 840. 

N.Y.—Olansky v. Berlin, 76 N.Y.S. 


Bonham, 9 


88, seat Mise. 1775. 
Luckett v. Reighard, 93 A. 
173, 348 Pa. 24, Ann.Cas. 19164 662; 


McCullough v. Railway Mail Ass'n, 
732 As 1007).225 Pav ats: 

Porto Rico.—Peo. v. Cartagena, 18 
Porto Rico 773, 775 [quot Cyc]. 

Tex.—La Feria Water Improvement 
Dist., Cameron County, Neo. 33 v. Simp- 
son, (Civ. App.) 290 S.W. 83 

Wis. —Manning v. Ft. 
School Dist. No. 6, 102 N.w. 
Wis. 84. 

[a] Motion comes too late after 
close of plaintiff's case and the over- 
ruling of defendant’s motion to dis- 
miss on account of the insufficiency 
of the complaint and the want of 
proof in support of it. Olansky v. 
Berlin, 76 N.Y.S. 945, 37 Mise. \775: 
To same effect Luckett v. Reighard, 93 
A. 773, 248 Pa. 24, Ann.Cas.1916A 662. 

49. Birmingham R., ete., Co. v. 
Wise, 42 So. 821, 149 Ala. 492; Peo. v. 
Cartagena, 18 Porto-Rico 1773, 1775, 
[quot Cyc]. 

50. Phillips v. Shotts, 71 So. 94, 195 
Ala. 20; Bienville Water Supply Co. 
v. Hieronymus, 43 So. 124, 149 Ala. 
265; B. EB. Goodrich Rubber COonivs 
Sewell Cushion Wheel Co., 163 N.W. 
5, 196 Mich. 600; Peo. v. Cart agena, 
13). Porto, Rico 173, 7b. LTauot Cyc]: 
Donnelly v. Jackson, 2 Tenn.Civ.App. 


aaa 
356, 124 


408. 

51. Toledo Rys. & ‘hight. Co.) vy. 
Prus, 7 Ohio App. 412; Le Clair v. 
Montpelier & W. R. R. Co., 106 A. 
5ST, 93 Vt. 92. 

52. Kansas City, “etes* Ri Cow ve 
Phillips, 18 So. 65, 98 Ala. 159; Pat- 
ton v. Lafayette Bank, 53 S.B. 664, 124 
Ga. 965; Stockton v. Frey, 4 "Gill 
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case is submitted to the jury,®* or after the close 
of the trial,°* where there is nothing to excuse the 
If the objection goes to the competency 
of the witness it is too late to move to strike out 
after the close of the testimony,°*® or after the wit- 
ness has been cross-examined at length in reference 
to the matter concerning which he is incompetent 


delay.®® 


to testify.°* 


Nunc pro tunc order after judgment. 
after judgment, to 


sustain a motion to strike evidence, and enter the 


held improper for the court, 


order nune pro tune as of a date pending the trial. 
Discretion of court. While the court may prop- 
erly refuse to strike out evidence when the moiion 
is not made in due time,®® it may, in the exercise 
of a sound diseretion, grant the ‘motion notwith- 
standing the delay,®° and it may do so at any time 
during the day of trial, although the parties have 


rested, 61 at the close of plaintiff's 


closing arguments,®® or, in fact, at any stage of the 
case.°* In some jurisdictions, it has been held that 
it is error to deny a motion, made at any stage of 


(Md.) 406, 45 Am.D. 138; Peo. Vv. 
Cartagena, 18 Porto Rico 773, 775 
[quot Cye]. 

53. Farmers’ Bank v. Cowan, 2 


Abb.Dec. (N.Y.) 88, 2 Keyes 217. 

54. Ind.—Stroup v. State, 70 Ind. 
495. 
Mo.— Vogts v. Kansas City Rys. Co., 
(App.) 228 S.W. 526. 

Neb.—Haverly v. Elliott, 57 N.W. 
poe 39 Neb. 201. 

N.Y.—Bayliss v. Cockcroft, 81 N.Y. 
363. 


Porto Rico.—Peo. v. Cartagena, 18 
Porto Rico 773, 775 [quot Cyc]. 

Tex.—Kansas City Consol. Smelt- 
ing, ete, Co, v. Taylor, 107 S.W. 889, 
48 Tex.Civ.App. 605. 

[a] Evidence introduced by party 
complaining.—Where evidence that 
plaintiff's fellow servant, by whose 
negligence he was injured, was a fair 
average for a Mexican helper, but 
that “when you speak of Mexican 
helpers you are not talking about 
much” was contained in an answer to 
a cross interrogatory in a deposition 
introduced by defendant, not inad- 
vertently, defendant, after the trial 
and the arguments had closed, was 
not entitled to an instruction with- 
drawing such evidence from the jury. 
Kansas City Consol. Smelting, etc., 
Co. v. Taylor, 107 S.W. 889, 48 Tex. 
Civ.App. 605. 

55. Falvey v. Jackson, 31 N.E. 531, 
LS Qn ye LOsn eeOmny. Cartagena, (18 
Porto Rico 773, 775 [quot Cyc]. 

56. Newsom v. Huey, 36 Ala. 37; 
King v. Haney, 46 Cal. 560, 13 Am.R. 
217; Peo. v. Cartagena, 18 Porto Rico 
Piste Lanot,Cyc], 

57. Poinsett Lumber & Mfg. Co. v. 


Traxler, 175 S.W. 522, 118, Ark. 128; 
Brown v. Morrill, 48 N.W. 328, 45 
Minn, 483. But see infra text and 
note 66. 

58. Reed v. Robertson, 156 S.W. 
196, 106 Tex. 56 [rev (Civ.App.) 150 
S.W. 306]. And see Goehrig v. Stryk- 


er, 174 F. 897 (holding that the filing 
nunc pro tune as of the date of the 
trial of a motion to strike out evi- 
dence, and an amendment of the rec- 
ord to show a ruling thereon and ex- 
ception, should not be allowed several 
months after the trial, when it does 
not appear that a formal motion was 


in fact made and ruled on at the 
time). 
59. See supra text and note 37 et 


seq. 

60. Barnard v. Bates, 87 N.E. 472, 
201 Mass. 234; Russell v. Schurmier, 
9 Minn. 28; Clark v. Douglas, 79 N. 
W. 158, 58 Neb. 571. 

{a] Rule applied.—Where part of 
a witness’ answer is not responsive to 
the question, it is properly ordered 


For later cases, 
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the jury.®® 


It has been 


case,°* after the 


stricken by the court, although sev- 
eral questions have been put to him 
and answered between the time the 
irresponsive answer was given and 
the time the motion to strike it out 


was made. Barnard y. Bates, 87 N. 
BE. 472, 201 Mass. 234. 
61. Moody v. Dillemuth, 93 N.W. 


860, 119 Iowa 372. 
62. Dyson v. Baker, 54 Miss. 24. 
63. Probate Judge v. Stone, 44 N. 


Ee D935 
64. Wilborn v. Odell, 29 Ill. 456. 
65. Pool v. Devers, 30 Ala. 672; 


Pearsall v. McCartney, 28 Ala. 110; 


Pennsylvania Min. Co. v. Brady, 14 
Miche 26.0% Creed) “vv.” “White, ii 
Humphr. (Tenn.) 549. 

66. Saetelle v. Metropolitan Life 
ins: Co), 81 Mo.App. 509: 

[a] Reason for rule.—If the mo- 


tion had been sustained, the oppor- 
tunity was available to plaintiff to 
offer other and competent evidence to 
supply her own that had been ex- 
cluded. Saetelle v. Metropolitan Life 
Ins. Co., 81 Mo.App. 509. 

67. Withers v. Kemper, 65 P. 422, 


25 Mont. 432; Ward v. Wheeler, 18 
Tex. 249. 
68 Bates v. Oregon-American 


Lumber Co,, 295 F. 1. 
Generally see supra § 220. 
69. Bates v. Oregon-American 


Lumber Co., 295 F. 1; Spurgeon y. 
ee 115 N.E. 680, 64 Ind.App. 
[a] Rule applied.—Where a letter 


was admitted against the objection 
that it was not shown to have connec- 
tion with money for which suit was 
filed, on condition that it would be 
later shown to be material, the court 
properly overruled a motion to strike 
out the letter made before plaintiff 
who introduced it had been given an 
opportunity to meet the only objec- 
tion against evidence in accordance 
with the condition which the court 
placed on final acceptance as evidence. 
Spurgeon v. Olinger, 115 N.E. 680, 64 
Ind.App. 6. 

70. Aldrich Mining Co. v. Pearce, 
68 So. 900, 192 Ala. 195; Morgan ‘vy: 
Hines, 211 P. 778, 65 Mont. 306. And 
see a infra note 71. 

71. U.S.—Puget Sound Power & 
Light Co. v. City of Puyallup, 51 F. 
(2d) 688; Ford Hydro-Electrie Co. 
v. Neely, 13 F.(2d) 361 [cert den 47 
S.Ct. 112, 273 U.S. 723, 71 L.Ed. 859]. 

Ala. — Aldrich Mining Co. v. Pearce, 
68 So. 900, 192 Ala. 195; Newton vy. 
Jackson, Dey INTE. 335; Donnell vy. 
Jones, 13 Ala. 490, 48 Am.D. 59; Gloyv- 
er v. Millings, 2 Stew.&P. 28. 

Cal.—Lucy v. Davis, 126 P. 490, 163 
Cal. +611. 

Conn.—Skelly  v. 
Park Corporation, 


Pleasure Beach 
160 A. 309, 115 


[§§ 224-226 


the cause, to exclude illegal evidence, or irrelevant 
evidence which may embarrass the cause or mislead 
It has also been held error to deny a 
motion to strike out the testimony of plaintiff, an 
incompetent witness, made after he has been ex- 
amined and cross-examined, but before he has closed 
his evidence in chief.°° 

[§ 225] (2) Premature Motion. 
strike out evidence is premature if addressed to 
evidence, the competeney or relevancy of which 
may thereafter be made to appear;°7 and, while a 
motion, at any stage of the trial, to strike out evi- 
dence for mere insufficiency is not commendable 
practice,®® a motion to strike made before the party 
introducing the evidence has coneluded his case, and 
before it is obvious that he cannot supply any de- 
ficiency, is premature, and erroneous.®® 

[§ 226] g. Form and Requisites—(1) In General. 
A motion to strike out evidence is properly denied 
if it is not sufficiently definite.7° 
be so specific that there can be no mistake as to 
what evidence is sought to be stricken out,‘? but, 


A motion to 


The motion must 


Conn. 92. 

Fla.—Coons v. Pritchard, 68 So. 
225, 69 Fla. 362, L.R.A.1915F 558. 

Ga.—Davis v. Gaskins, 73 S.E. 579, 
137 Ga. 450; Lingo v. Phcenix Hermet- 
ie .Co, 2207S; H9253,1031) | Gasappeo4e- 

Ill.—Zetsche v. Chicago, P. & St. 
Li Ry. TGo:.” 87 IN. Ee (41:2, (238) L115 4240; 
[aff= 143. IN-App: 428]; Pontius) -v. 
Commercial Nat. Safe Deposit Co., 
187 Ill.App. 20; Coburn v. Moline, E. 
M. & W. Ry. Co., 149 Ill.App. 132 [aff 
90 N.E. 741, 243 Ill. 448, 134 Am.S.R. 
Smells 

Ind.—Talge Mahogany Co. v. Hock- 
ett, 103° NB 815; 65 sind-App. 3303; 
Wysor Land Co. vy. Jones, 56 N.E. 46, 
24 Ind.App. 451. 

Iowa.—Little v. Maxwell, 166 N.W. 
760, 183 Iowa 164. 

Minn.—Alexander  v. 


Employees’ 


Mut. Ben. Ass’n, 217 N.W. 601, 173 
Minn. 501; McNab v. Wallin, 158 N. 
W. 623, 133 Minn. 370; Miller v. St. 
Paul City R.. Co., (64. NUW.. 554," 62 
Minn. 216. 


Mont.—Buls v. Northern Pac. Ry. 
Co., 113' PRP. 472, 42 Mont. 471; Copen- 
haver v. Northern Pac. Ry. Co., 113 P. 
467, 42 Mont. 453. 

N.J.—Messenger v. Paterson Sav- 
ings Inst., 103 A. 178; 91 N.J.Law 654. 

Ohio.—Voorhees Rubber Co. v. Un- 
ion Supply Co., 31 OhioCir.Ct. 557. 

Okl1.—St. Louis & S. F. R. Co. v. 
Murray, 150 P. 884, 50 Okl. 64. 

Pa.—Warden v. Philadelphia, 31 A. 
923,516) Pa.sba3. 

[a] It should designate witnesses 
who testified to the evidence objected 
to or specify the particular questions 
and answers sought to be stricken 
out. Wysor Land Co. v. Jones, 56 N. 
Ey, 46, 24 Ind.App. 451. 

[b] Motion held insufficient.—(1) 
Motion to strike out testimony, “so 


far as relates” to a certain subject, 
is too general and indefinite. Ford 
Hydro-Hlectric Co. v. Neely, 13 F. 


(2d) 361 [cert den 47 S.Ct. 112, 273 


OSU pe ills Tibial ao kyu tT Me NCPAY ita ta) 
personal injury action where hus- 
band, testifying as to wife’s condi- 


tion since injury, stated that “you 
might call her a nervous wreck from 
it,’ notwithstanding the added words 
“from it’? invaded the jury’s province 
as to the issue, where the motion to 
exclude included only ‘“‘the nervous 
wreck” part, there was no error in 
failing to sustain it. Bradley v. 
Lewis, 100 So. 324, 211 Ala. 264. (3) 
Motion to exclude “the latter part 
of J. D.’s answer to the fourth in- 
terrogatory” is properly denied be- 
cause too vague. Donnell v. Jones, 
13 Ala. 490, 48 Am.D. 59. (4) Where 
various witnesses were examined by 
both sides as to the extent of use by 
the public of railroad tracks and in- 


developments and changes in the law see Annotations, same title and section number, 


§§ 226-229] 


where the adverse party could not have been misled 
as to the evidence objected to, there is no error in 
striking out on a general motion.?2 
strike out “that answer” is limited to the last an- 
swer of the witness prior to the motion.7* 

[§ 227] (2) Statement of Grounds—(a) In Gen- 
A motion to strike out evidence must specifi- 
cally assign a tenable reason therefor,’7* and a mo- 
tion couched in general terms may properly be de- 
If the objection is made on the ground of 
variance between the pleadings and proof, it must 
-point out wherein the variance consists.*® 
tion must inelude all the similar objectionable evi- 
dence offered on the subject by either party during 
Where a motion to strike out evidence 
is made on several grounds stated in the conjunctive, 
it need not be denied where only a part of the 


eral. 


nied.*® 


the trial.77 


grounds are well taken.7§ 
Insufficient previous objection. 


that a motion to strike out is properly denied where 
only a general objection was made to the evidence 
at the time it was offered, even though the motion 


tervening and surrounding spaces, a 
general motion ‘‘to rule out all tes- 
timony introduced in connection with 
people walking anywhere there ex- 
cept on that line,’ without pointing 
out particular evidence, or testimony 
of a particular witness, as objec- 
tionable in that “connection,” was 
too vague and uncertain and prop- 
erly overruled. Southern Ry. Co. v. 
Brock, 64 S.B. 1083, 132 Ga. 858. (5) 


Motion ‘to strike testimony of the 
witness along that line’ is too in- 
definite. St. Louis & S. F. R. Co.-v. 


Murray, 150 P. 884, 50 Okl. 64. 

Evidence admissible in part see in- 
fra § 229. 

Ruling on motion see infra §§ 231- 
234. 

72. Taylor v. Commissioners of 
Perryville, 104 A. 475, 132 Md. 412. 

73. Northern Central Coal Co. v. 
Milburn, 205 F. 270, 123 C.C.A. 450. 

74. U.S.—Central Vermont R. Co. 
v. Ruggles, 75 F. 953, 21 C.C.A. 575. 

Ala.—Slaughter v. Green, 87 So. 
358, 205 Ala. 250; Womack v. Myrick 
Lumber Co., 76 So. 949, 200 Ala. 591; 
Alabama Securities Co. v. Dewey, 47 
So. 55, 156 Ala. 530. 

Cal.—Goodnow v. Parker, 44 P. 738, 
112 Cal. 437; Bennett v. Hoge, 291 P. 
444, 108 Cal. App. 180. 

Ga.—Moore v. Brewer, 21 S.E. 460, 
94 Ga. 260. 

Tll.—Butler v. Cornell, 35 N.E. 767, 
148 Ill. 276; Levy v. Barley, 211 Ill. 
App. 498. : 

Ind.—Pittsburgh, etc., R. Co. 
Collins, 80 N.E. 415, 168 Ind. 467; 
Bernhamer v. Dawson, 24 N.E. 743, 
124 Ind. 126; Vannatta Wau Duty 30 
N.E. 807, 4 Ind.App. 168. 

3 re Evans’ Estate, 86 N. 
W. 283, 114 Iowa 240; Stevenson vy. 
Chicago, ete., R. Co., 61 N.W. 964, 94 
Iowa 719; Smith v. Dawley, 60 N. 
W. 625, 92 Iowa 312. 

Kan.—Wideman v. Faivre, 163 P. 
619, 100 Kan. 102; Ewing v. Wichita 
A eagles Co. 137 ©) 1940, 91 Kan: 
388. 

Mich.—Lindley v. Detroit, 90 N.W. 
665, 131 Mich. 8; Wilhelm v. Voss, 76 
N.W. 308, 118 Mich. 106; Runnells v. 
Pentwater, 67 N.W.- 558, 109 Mich. 


50 Wr, 
Minn.—Towle v. 73 N.W. 
(App.) 


‘180, 70 Minn. 312. 
Mo.—Schroeder v. Wells, 
277 S.W. 578; Michaels v. Harvey, 
(App.) 195 S.W. 519. 
Mont.—Hanley v. Great Northern 
Ry. Co., 213 P. 235, 66 Mont. 267. 
N.J.—Messenger v. Paterson Sav- 
ings Inst., 103 A. 178, 91 N.J.Law 654. 
N.Y.—lLippitt v. St. Louis Dressed 
Beef, etc., Co., 57 N.Y.S. 747, 27 Misc. 
222; Hardcastle v. Heine, 54 N.Y.S. 
169, 25 Misc. 149; Caldwell v. Central 
Park” etesiR. Co., 2% N.¥.S. 397, 7 


Vv. 


Sherer, 
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A motion to 


The mo- 


It has been held 


Mise. 67; Riche v. Martin, 20 N.Y.S. 
693, 1 Mise. 285. 
N.D.—Nokken vy. Avery Mfg. Co., 
92 N.W. 487, 11 N.D. 399. 
Pa.——Dietrich v. Davies, 117 A. 915, 


WAaPa,. 2137 | Oliver-H.. Bair ‘Co... Vv. 
Philadelphia Rapid Transit Co., 92 
Pa.Super. 458. 


S.D.—Gaffney v. Mentele, 119 N.W. 


1030,,.23 S.D. 38 
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of Texas v. Durrett, 
S.W. 427; St. Louis, B. & M. Ry. Co. 
v. Fielder, (Civ.App.) 163 S.W. 606. 

Wash.—Guarantee L. & T. Co. 
Galliher, 41 P. 887, 12 Wash. 507. 

And see cases infra note 75. 

[a] Motion to strike which gives 
no reason amounts to no objection 
whatever. Lilly v. Kansas City Rys. 
Co., (Mo.App.) 209 S.W. 969. 

{b] Unless evidence is clearly ob- 
noxious to objection stated in the 
motion, it will not be granted. Ches- 
ter v. Bakersfield Town Hall Assoc., 
27 P. 1104, 64 Cal. 42. 

75. Ala.—Rutledge v. Rowland, 49 
So. 461, 161 Ala. 114. 

Cal.—Brown v. Montgomery Ward 
& Co., 286 P. 474, 104 Cal.App. 679. 

Ga.—Moore v. Brewer, 21 S.E. 460, 


94 Ga. 260. 
Va Davis, L8z Ni We 
33, 193 Iowa 611. 
(ce Sr ete 


Mich.—-Howe v. Chicago, K. 
638, 12 
Zod 


Vv. 


R. Co., 103 N.W. 185, 139 Mich. 
DetroitLeg.N, 36. 

Mo. ae vy. United Rys.-Co., 
S.W. 61. 

See also cases supra note 74. 

{a] Ilustrations.—(1) Statement 
that certain evidence is “illegal” is 
too general to warrant striking it 
out. Moore v. Brewer, 21 S.E. 460, 
94 Ga. 260. (2) Objection in motion 
to exclude evidence that it is incom- 
petent, irrelevant, and immaterial is 
not sufficiently specific. Miller vy. Da- 
vis, 187 N.W. 433, 198 Iowa 611. 
Motion to strike testimony as “not 
responsive and irrelevant, incompe- 
tent and immaterial,” is properly de- 
nied as too broad. Brown y. Mont- 
gomery Ward & Co., 286 P. 474, 104 
Cal.App. 679. 

76 Flanagan v. Wells Bros. Cos 
SGUN. Es 609)).237.) Tl 83) 127 Am-SiR: 
$15 [aff_139 Ill. App. 237]; Chicago v. 

VG Se Ul toa le oO 


Seben, 46 N.E. 244, 
Am.S.R. 245; McBride v. Assumption 
Telephone Co., 202 Ill.App. 468. And 
see McCormick Harvesting Mach. Co. 
v. Burandt, 26 N.E. 588, 136 Ill. 170 
[aff 37 Ill.App. 165] (holding that the 
objection that there is a variance be- 
tween the pleadings and proof cannot 
be raised by motion to exclude the 
entire evidence). 

77. Freeman y. Hutchinson, 43 N. 
HK. 16, 15 Ind.App. 6389; Daniels v. 
Smith, 29 N.E. 1098, 130 N.Y. 696, 3 
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specifies the correct ground.’® 

Right to exclude where motion states no ground. 
While there is no error in denying a motion to strike 
which states no ground therefor,*® the court is not 
precluded from excluding improper evidence, al- 
though no grounds are stated.*? 

[§ 228] (b) Scope and Questions Raised. 
statement of a particular ground for a motion to 
strike is limited to the ground specified,** and is a 
waiver of all other grounds.** 
out the answer of a witness, without stating the 
grounds, does not reach an objection that the answer 
is not responsive.*4 
evidence is in its nature hearsay, and is not sup- 
ported by a proper foundation, is sufficient to raise 
the question of its competency.*® 

[§ 229] (3) Evidence Admissible in Part or for 
Particular Purpose. 
dence is properly denied where a part thereof is 
admissible and the motion does not point out specifi- 
cally the particular part objected to,’* although this 
rule is inapplicable where the admissible portion of 


The 
A motion to strike 


But a statement that certain 


A motion to strike out evi- 


Silv.A. 672. 

73" Us Sy) Oilgsete:, Co. Vi. Belvn96 
P2901 wtb suGal ails. 

79. Levin:v. Russell, 42 N.Y. 251. 

80. See supra text and notes 74-76. 
In re Jahn’s, Will, 165.N.W. 
. 184 Iowa. 416, 422. 

“Had the motion been overruled, 
error could not be predicated thereon, 
owing to omission to state the 
ground of the motion. Fairness of 
counsel to the court exacts this rule. 
But it does not follow that the trial 
court may not, sua sponte, exclude 
improper evidence. This is for the 
reason that a litigant is not entitled 
to have improper evidence considered 
by court or jury, and therefore, no 
right is impinged by the exclusion 
of evidence which should have been 
excluded on sufficient and timely ob- 
jection.” In re Jahn’s Will, supra. 

Exclusion cn courit’s own motion 
see infra § 245. 

82. Hall v. Cardwell, 59 So. 514, 5 
Ala.App. 481: Howe v. Chicago, K. 
& oS. Re. R.iCos. Lh0s—NeWe Asal o 
638, 12 Detroit Leg.N. 36; Miles 
124 A. 559, 98 


Mich, 
Vv. Vermont Mri (‘Cos 


Vt. 1; American Cotton Oil Co. v. 
Davis, 224 P. 23, 129 Wash 24. 
[a] Rule applied.—(1) A motion 


to exclude a mortgage introduced in 
evidence, because not describing the 
property, is properly overruled, 
where, if inadmissible for any reason, 
it was for another than that stated in 
the motion. Hall v. Cardwell, 59 So. 
514, 5 Ala.App. 481. (2) In an ac- 
tion against a carrier for loss of oil 
by leakage, admissivn of testimony 
as to loss of a second shipment, in 
connection with properly admitted 
testimony as to the faulty condition 
of the outlet valve of the car when 
inspection was made after such loss, 
was not reversible error, where mo- 
tion to strike the testimony was based 
solely on the ground that the witness 
was not shown to have any knowl- 
edge of the condition of the valve. 
American Cotton Oil Co. v. Davis, 224 

P3423; 129 Wash. 24. 
83. Morrison v. Wright, 7 Port. 
St. Louis, I. M. & S. Ry. 


(Ala.) 67; 
Conv, Blaylock, E45, SSW wi Oued deg 
Ark. 504, Ann.Cas.1917A 563. 

84, Hertzog v. Star Logging Co., 
131 BP. 806, 73 Wash. 197. 

85. Chicago City R. Co. v. Miller, 
111 D.App. 446. 

86. U.S.—Hill v. Wabash Ry. Co., 
1 F.(2d) 626; U. S. v. Charleston, S. 
Co jMin.: & Mife.a€o.,) 298 0h 127 att 
3,F.(2d) 1019 (cert den 45 S.Ct. 513, 
268 U.S. 695, 69 L.Ed. 1162, and aff 
47--8:Ct.. 848)) 273) Us. 220) 7 id: 
618)]; Chicago Great Western R. Co. 
Vv. MeDonoushs 1 61k Got, .oS 1. Coae 
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oles v. Noles, 137 So. 19, 223 
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Ala. 554; Brenard Mfg. Co. v. Can- 
non, 96 So. 760, 209 Ala. 626; Long v. 
Nadawah Lumber Co., 81 So. 25, 202 
Ala. 523; Seaboard Air Line Ry. Co. 
v. Mobley, 69 So. 614, 194 Ala. 211; 
Bruce y. Sierra, 57 So. 709, 175. Ala. 
517, .Ann.Cas.:1914D 125; Alabama 
Chemical Co. v. Phelps, 57 So. 694, 
175 Ala. 121; Atlanta, etc., R. Co. v. 
Wheeler, 46 So. 262, 154 Ala. 530; 
Hunnicutt v. Higginbotham, 35 So. 
469, 188 Ala. 472; Brown v. Fowler, 
32 So. 584, 133 Ala. 310; Alabama 
Midland iR? Coviv. Darby, 24. (So. (13, 
119 Ala. 531; Commercial Bank v. 
King, 18 So. 243, 107 Ala. 484: Bu- 
ford v. Shannon, 10 So. 263, 95 Ala. 
205; Roberts v. Burgess, 4 So. 733, 85 
Ala. 192; McGill v. Monette, 37 Ala. 
49; Martin v. Hardesty, 27 Ala. 458, 
62 Am.D. 773; Wyatt v. Steele, 26 
Ala. 639; Loughrridge v. Thompson, 
20 Ala. 828; Hrabowski v. Herbert, 
Daniel & Co., 4 Ala. 265. 


Ariz.—Perazzo v. Ortega, 241 P. 
518, 29 Ariz. 334. 
Ark.—Redman v. Hudson, 186 S. 


Weesl2) 124 Ark, 260 St. lous; | ete) 
R. Co. v. Taylor, 112:S.W. 745, 87 Ark. 
ool; | Taylor v..MeCilintock, .112°S ow. 
405, 87 Ark. 243; Gracie v. Robinson, 
14 Ark. 488;, Camp v. Gullett, 7 Ark. 
524; Johnston v. Ashley, 7 Ark. 470. 

Cal.—In re Huston’s Estate, 124 P. 
852, 163 Cal. 166; Union Lumber Co. 
v. Morgan, 124 P. 228; 162 Cal. 722; 
Barboza w. Pacific Portland Cement 
Co., 120 P. 767, 162 Cal. 36; Lowe v. 
Yolo County Consol. Water Co., 108 
P. 297, 157 Cal. 503; Hellman vy. Mc- 
Williams, 11 P. 659, 70 Cal. 449; Ches- 
ter v. Bower, 55 Cal. 46; Traynor v. 
McGilvray, 200 P. 1056, 54 Cal.App. 
31; Vaughan v. Bixby, 142 P. 100, 24 
Cal.App. 641. 

Colo.—Mosko v. Matthews, 284 P. 
LOH, 8% Colo. 553" Colorado! Harm, 
GUC NCOe Ve) LOLk. 088 be Lele 38. Colo, 
239; Ritchey v. People, 47 P. 272, 384, 
23 Colo. 314; Colorado Mortg., etc., 
Co. v. Rees, 42 P. 42, 21-Colo. 435; Da- 
Visuv. Llopking, 32 P) 70; 18 Coloi-153: 

Conn.—Waterbury v. Waterbury 
Traction Co., 50 A. 3, 74 Conn. 152. 

Fla.—United States Fire Ins. Co. 
v. Dickerson, 90 So. 613, 82 Fla. 442; 
National Union Fire Ins. Co. of Pitts- 
burg, Pa., v. Cone, 85 So: 913, 80 Fla. 
265; Johnson vy. Rhodes, 56 So. 439, 
62 Mla. 220; Pittsburg Steel Co. vy. 
Streety, 55 So. 67, 61 Fla. 393, 401; 
Herrin v. Abbe, 46 So. 183, 55 Fla 
769, 18 L.R.A.N.S. 907; Gainesville, 
ete., R. Co. v. Peck, 46 So. 1019, 55 Fla. 
402; Platt v. Rowand, 45 So. 32, 54 
Pla.” 237. 

Ga.—Waters v. Wells, 117 S.E. 322, 
155 Ga. 439; Payne v. Franklin Coun- 
ty, 116 S.B. 627, 155 Ga. 219; Loe v. 
Brown, 116 S.E. 309, 155 Ga. 24; God- 
dard v. Boyd, 85 S.B. 1013, 144 Ga. 18; 
Birmingham Lumber Co. v. Brinson, 
20° S.B. 437, 94 Ga, 51%: Bacon “v. 
Dannenberg Co., 101 S.E. 699, 24 Ga. 
App. 540; Desverges v. Marchant, 89 
S.E. 221, 18 Ga.App. 248; Hobbs v. 
Crawford, 62 S.H. 157, 4 Ga.App. 585. 

Idaho.—Idaho Farm Development 
Co. Vv. Brackett, 257 P.. 35, 44 Idaho 
272; snook v. Olinger, 211 P. 559, 36 
Idaho 423. 

Tll.—lllinois Steel Co. 
G2 INEM oLS, Loo Ll. 106 [att 97) Ti. 
App. 469]; Johnson vy. Chicago & A. 
ReCo.,.202 tll-App, 369; Stout v. Tay- 
lor, 168 Ill.App., 410; Coburn vy. Mo- 
line, E. M. & W. Ry. Co., 149 Ill.App. 
132 [aff 90 N.E. 741, 243 Ill. 448, 134 
Am, S- Rios mein, ete! sR. Co. Vv 
Lawlor, 132 Ill.App. 280 [aff 82 N.E. 
407; 229 Ill. 621]; Chicago, etc. R. 
Co. v. American Strawboard Co., 91 
Dee 635 [aff 60 N.E. 518, 190 Ill. 
2 ; 

Ind.—Harless v. Harless, 41 N.E. 
592, 144 Ind. 196; Waymire v. Lank, 
22 N.E. 735, 121 Ind. 1; Snideman yv. 
Snideman, 20 N.E. 723, 118 Ind. 162; 
Binford v. Young, 16 N.E. 142, 115 
iid. M4 wouisville;. ete:,< IR. Co. vi 
Falvey, 3 N.E. 389, 4 N.E. 908, 104 
Ind. 409; Wolfe v. Pugh, 101 Ind. 
293. 
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Iowa.—Jones v. Southern Surety 
Co., 230 N.W. 381, 210 Iowa 61; Dun- 
can v. Great Western Acc. Ins. Co., 
185 N.W. 459, 192 Iowa 716; Polk 
County v. Owen, 174 N.W. 99, 
Iowa 220; Hay v. Hassett, 156 N.W. 
734, 174 Iowa 601; Warren v. Gra- 
ham, 156° N.W. 323, 174 Iowa 162; 
Sullenbarger v. Ahrens, 150 N.W. 71, 
168 Iowa 288: Bank of Bushnell v. 
Buck Bros., 142 N.W. 1004, 161 Iowa 


362; MeDermott v. Hawkeye Com- 
mercial Men’s Ass’n, 139 N.W. 472, 
158 Iowa 544; Reynolds v. Pray, 127 
N.W. 80, 148 Iowa 218; McBride v. 
McBride, 120 N.W. 709, 142 Iowa 
169; Schultz v. Ford, 109 N.W. 614, 
133 Iowa 402, 12 Ann.Cas. 428; Hol- 


lingworth v. Ft. Dodge, 101 N.W. 455, 
125 Iowa 627; Germinder v. Machin- 
ery Mut. Ins. Assoc., 94 N.W. 1108, 
120 Iowa 614; In re Evans, 86 N.W. 
283, 114 Iowa 240; Sullivan v. Ni- 
coulin, 84 N.W. 978, 113 Iowa 76; 
Randolph Bank v. Armstrong, 11 lowa 
Biltoy 

Kan.—Smythe v. Parsons, .14 P. 
444, 87 Kan. 79; Elliott v. Missouri 
Pac. R. Co., 55 P. 490, 8 Kan.App. 191. 

Ky.—United Casket Co. v. Reeves, 
267 S.W. 1108, 206 Ky. 581; Stearns 
Coal & Lumber Co. v. Williams, 198 S. 
W. 54, 177 Ky. 698; -Worthley v. 
Hammond, 13 Bush 6510. 

Mda.—Caroline County Com’rs  v. 
Beulah, 145 A. 177, 156 Md..680; S. 
J. Van Till -Co._ v., (Hrederick, City. 
Packing Co., 141 A. 898, 155 Md. 303; 
Morgenstern v. Sheer, 125 A. 790, 145 
Md. 208; McIver Const. Co. v. Hur- 
witz, 125 A. 153, 144 Md. 451; Com- 
missioners of Washington County v. 
Gaylor, 117 A. 864, 140 Md. 375; Bal- 


timore & O. R. Co. v. Branson, 98 A. 
225, 128 Md. 678 [rev on another 


ground 37 S.Ct. 244, 242 U.S. 623, 61 
L.Ed. 5341; City of Baltimore v. 
Park Land Corporation of Baltimore 
City, Ob. Aa so) 2 GUase ose City OF 
Baltimore v. Ycst, 88 A. 342, 121 Md. 
366; Russell v. Carman, 78° A. 9038, 
114 Md. 25; Mt. Vernon Brewing Co. 
v. Teschner, 69 A. 702, 108 Md. 158, 16 
L.R.A.N.S. 758; Darrin v. Whitting- 
ham, 68 A. 269, 107 Md. 46; Carroll 
v. Granite Mfg. Co., 11 Md. 399. 

Mich.—Meech v. Veenstra, 185 N.W. 
711, 216 Mich. 629; Wilhelm v. Voss, 
76 N.W. 308, 118 Mich. 106; Totten 
v. Burhans, 61 N.W. 58, 103 Mich. 6; 
Larkin v. Mitchell, etce., Lumber Co., 
3 N.W. 904, 42 Mich. 296. 

Minn.—Alexander v. Employees’ 
Mut. Ben. Ass’n, 217 N.W. 601, 173 
Minn. 501; Witzel v. Zuel, 96 N.W. 
1124, 90 Minn. 340; Roeller v. Hall, 
64 N.W. 559, 62 Minn. 241; Smith v. 
Minneapolis Library Bd. 59 N.W. 
979, 58 Minn. 108, 25 L.R.A. 280; Ben- 
nett v. Minneapolis, ete, R. Co., 44 
N.W. 10, 42 Minn. 245. 

Mo.—Ray County Sav. Bank v. Hut- 
ton, 123 S.W. 47, 224 Mo. 42; Brous- 
ter v. Shell Pipe Line Corporation, 
(App.) 16 S.W.(2d) 672; Roland v. 
Anderson, (App) 282° Sow. © 752; 
Coombes vy. Knowlson, 182 S.W. 1040, 
193 Mo.App. 1916; Dudley v. Wabash 
R. Co., 150 S.W. 737, 167 Mo.App. 647; 
Hopkins v. Modern Woodmen of 
America, 68 S.W. 226, 94 Mo.App. 402. 

Mont.—Westlake vy. Keating Gold 
Mining Co., 136 P. 38, 48 Mont. 120. 

Neb.—Metcalfe v. Chicago, R. I. & 
P. Ry. Co., 172 N.W. 246, 103 Neb. 431. 

Nev.—State v. Hymer, 15 Nev. 49. 

N.J.—Bashaw v. Hichenberger, 125 
A. 130, 100 N.J.Law 1538; Rolfe v. 
Fingerhut, 121 A. 85, 98 N.J.Law 894; 
Kapherr y. Schmidt, 121 A. 617, 98 
N.J.Law 808; McMichael v. Hastern 
Hydraulic Press Brick Co., 78 A. 144, 
80 N.J.Law 398. 

N.Y.—Adams v. People, 63 N.Y. 621 
mem [aff 3 Hun 654];° McCabe v. 
Bray Cont asisa Nie ose 00) banSoms A. 
227; Spaulding v. Hallenbeck, 35 N. 
Y. 204; Macy v. Wheeler, 30 N.Y. 231, 


18 Abb.Pr. 73; Fein v. Weir, 114 N. 
Y.S. 426, 129 App.Div. 299 [aff 92 
N.E. 1084, 199 N.Y. 540]; Powell v. 


Hudson Valley R. Co., 84 N.Y.S. 337, 
88 App.Div. 133; Matter of’ Wood- 
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ward, 74 N.Y.S. 755, 69 App.Div. 286; 
Bartnik vy. Erie R. Co., 55 N.Y.S. 266, 
36 App.Div. 246; Westervelt v. Burns, 
57 N.Y.S. 749, 27 Mise. 781; Bryan v. 
Olsen, 46 N.Y.S. 349, 20 Misc. 604, 5 
Am.Negl.R. 432; Stock v. Le Boutil- 
ler, 438 N.Y.S. 248, 19 Misc. 112; Po- 
halski v. Ertheiler, 41 N.Y-S. 10, 18 
Mise. 36; Kahn v. New York El. R. 
Co., 27 N.Y.S. 339, 7 Mise. 55; Tuomey 
Vv. O- Reilly, etes aCosime 2 N Yeo: 
3 Misc. 302 [aff 37 N.E. 825, 142 N.Y. 
678]. 

N.C.—Bowen vy. John LL. Roper 
Lumber Co., 77 Sth. 227; 162 N.C. 516. 

N.D.—Minneapolis, ete., R. Co. v. 
Nester, 57 N.W. 510, 3 N.D. 480. 

Ohio.—Cireleville v. Sohn, 20 Ohio 
Cir.Ct. 368, 11 Ohio Cir.Dec. 193. 

Or.—Massor v. Yates, 3 P.(2d) 784, 
137 Or. 569; Rugenstein v. Ottenheim- 
er, 140 P. 747, 70 Or. 600; Jennings 
v. Garner, 48 P. 177, 30 Or. .344. 

Pa.—Hifert v. Lytle, 33 A. 573, 172 
Pa. 356; Wilson v. Equitable Gas Co., 
25 A. 635,152 Pa. 566; Miller v. Wind- 
sor Water Co., 23 A. 1132, 148 Pa. 429: 

S.C.—Keys- v. Winnsboro Granite 
Co., 56 S.E. 949, 76 S.C. 284. 

S.D.—Dacotah Packing Co. v. Ber- 
telson; "21'7) IN2W-\'893," 52) Si Dehs24s 
Westphal v. Nelson, 125 N.W. 640, 
2d Ses, 100. 

Tenn.—Knoxville, etce., R. Co. 
Beeler, 18 S.W. 391, 90 Tenn. 548. 

Tex.—Brown v. Mitchell, 31 S.W. 
621, 88 Tex. 350, 36 L.R.A. 64; Texas 
Pipeline Co. v. Ennis, (Civ.App.) 44 
S.W.(2d) 773; Texas Employers’ Ins. 
. Neatherlin, (Civ.App.) 31 S. 
W.(2d) 673 [aff (Commn.App.) 48 S. 
W..(20) 8) 96708) “Davis vie Hits *¢Gine 
App.) 291 S.W. 681 [aff Commn.App.) 
298 S.W. 526]; W. T. Wilson Grain 
Co. v. Hunt County Oil Co., (Civ.App.) 
235 S.W. 638; American Automobile 
Ins. Co. v. Struwe,, (Civ.App.) 218 S. 
W. 534; Durham v. Wichita Mill & 
Elevator Co., (Civ.App.) 202 S.W. 138; 
Galveston, etc., R. Co. v. Janert, 107 
S.W. 963, 49 Tex.Civ.App. 17. 

Utah.—Telluride Power Co. v. Bru- 
neau, 125 P. 399, 41 Utah 4, Ann.Cas. 
1915A 1251. 

Va.—Varner’s Ex’rs v. White, 140 
S.E. 128, 149 Va. 177; Potomac, F. & 
P. R. Co. v. Chichester, 68 S.E. 404, 
111 Va. 152; Friend v. Wilkinson, 9 
Gratt. (50 Va.) 31; Hughes v. Kelly, 
30 S.E. 387; Norfolk, ete., R. Co. v. 
Ampey, 25 S.E. 226, 93 Va. 108. 

ash.—Yake v. Pugh, 42 P. 528, 13 
Wash. 78, 52 Am.S.R. 17. 

W.Va.—Thorn v. Tetrick, 116 S.B. 
762, 93 W.Va. 455; Bluefield v. Mc- 
Claugherty, 63 S.E. 363, 64 W.Va. 536. 

[a] Rule applied.—(1) Motion to 
exclude plaintiff's testimony respect- 
ing value because he lacked personal 
knowledge is properly -overruled, 
where the motion included property 
respecting which plaintiff had per- 
sonal knowledge. Central of Georgia 
Ry. Co. v. Barnett, 124 So. 868, 220 
Ala. 284. (2) In trespass quare 
elausum fregit, where the location 
of plaintiff's land was in controversy, 
the refusal of the court to strike tes- 
eee | by plaintiff as to the loca- 
tion of boundaries as described in cer- 
tain deeds is proper, although it was 
based in part on the declarations of 
his deceased father, where it was 
also based on his observations as to a 
survey. Bowen v. John lL. Roper 
Lumber Co., 77 S.E. 227, 162 N.C. 516. 
(3) Where a motion to strike out 
went to the whole of an exhibit, con- 
sisting of two sheets of paper, one 
of which was admissible, the motion - 
was properly denied. Dakin v. Queen 
City Fire Ins. Co! of Sioux Falls, S. , 
Di LAP a Or DO Ora Go. : 

[b] Restatement of motion.— 
Counsel for defendant objected to a 
line of evidence elicited on cross- 
examination, and moved to have it 
excluded. The court sustained the 
objection, and, on inquiry as to wheth- 
er the motion would be sustained, 
replied that a part of the evidence 
ought to stand, but that a part of it 
might be irrelevant. It was held 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the testimony is preliminary,$7 or is a mere incident 
of the testimony and not controverted.’8 A motion 
to strike out the whole answer of a witness because 
a part thereof is irresponsive or otherwise objec- 
tionable is properly denied,’® although it has been 
held that the court may, in its discretion, strike out 
an entire answer where the greater portion thereof 
is not responsive.®® A motion to strike out evidence 
which is admissible for any particular purpose is 
properly denied;®' nor is it error to deny a mo- 
tion to strike out evidence which is competent against 
one party, although not competent against his co- 
party.°? 

Motion directed to part of answer. The court may, 
on motion, strike out part of an answer where the 
meaning of the part left is not changed thereby ;°* 
but cannot strike out qualifying words in the answer, 
thereby changing it into a positive statement,®* or 
strike out a part of an answer so as to leave it un- 
intelligtble.2® Where testimony leading up to a 
question and answer is stricken, it is proper to strike 
out the question and answer which are so clearly 
related to the evidence excluded that they cannot 
stand alone.®® 

[§ 230] 7. Hearing and Determination of Objec- 
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the right to have the evidence stricken out clearly 
appears, the court is not bound to strike it out,?? 
and, in determining the propriety of the motion, the 
court cannot pass on disputed facts.°’ It is not er- 
ror for the court to take the motion under advise- 
ment where the ruling sustaining the motion is ae- 
companied by an instruction to ‘the jury not to re- 
gard the testimony.®® Where questions are pro- 
pounded in such a manner as to justify the court 
in sustaining objections and no attempt is made to 
reframe the questions, rulings excluding the evi- 
dence are proper. 

Where the court is evenly divided, the evidence 
should not be stricken out.? 

[§ 231] b. Ruling or Order—(1) In General. An 
objection to evidence is ineffective in the absence 
of a ruling thereon,* and, while the practice of over- 
ruling objections, with the privilege of moving to 
strike later, is not to be commended,‘ it cannot be 
said to amount to a refusal to rule at all.° A party 
who objects to the introduction of evidence is enti- 
tled to a ruling from the court which should go into 
the record;® and a failure of the court to rule 
on evidence received subject to objection,’ on re- 
quest so to do,® is error. However, it is held that, 


tions on Motion To Strike—a. In General. Unless | in the absence of such request, a failure to rule on 
that the motion to strike should have] Pearl & Co., 115 A. 761, 139 Md. 498;) ruled. -Riniker v. McHugh, (Iowa) 
been restated in such a manner that} Nichols v. Meyer, 115 A. 786, 139 Md.| 183 N.W. 465. 

it could be determined what evidence] 450; Marx v. Marx, 96 A. 548, 127 $0. WHrickson v. Wiper, 157 N.W. 
was intended to be left in the record, | Md. 385; Cumberland Glass Mfg. Co. | 592, 33 N.D. 193. 

and on failure to restate the motion} v. De Witt, 87 A. 927, 120 Md. 381, 91. Philadelphia Electric Co. v. 


defendant may not urge error on ap- 
peal. Zetsche v. Chicago, etc., R. Co., 
87 N.E. 412, 238 Ill. 240 [aff 143 I]. 
App. 428]. 

{c] Motion held insufficient.—A 
motion by defendant to strike out the 
testimony “so far given” as incompe- 
tent, irrelevant, and immaterial was 
properly overruled as not sufficiently 
specific, where testimony had been 
given that was perfectly proper, and 
plaintiff had not concluded his testi- 
mony on that subject. Miller v. Bak- 
er, 140 N.W. 407, 161 Iowa 136. f 

{d] Motion held sufficient to point 
out incompetent part of evidence. 
Caldwell v. Hoskins, 186 P. 50, 94 Or. 

567 


87. Pierce County v. Duffy, 176 P. 
670, 104 Wash. 426. 

[a] Illustration.—A motion to 
strike the testimony of expert wit- 
nesses on the ground of being partly 
hearsay is properly granted, although 
motion included proper preliminary 
testimony showing the qualification 
of such witnesses. Pierce County v. 
Duffy, 176 P. 670, 104 Wash. 426. 

gs. Antle v. Craven, 80 N.W. 396, 
109 Iowa 346. 

gs9. Ala.—Miller v. Whittington, 
80 So. 499, 202 Ala. 400; Louisville 
& N. R. Co. v. Williams, 62 So. 679, 183 
Ala. 138, Ann.Cas.1915D 483; Merrill 
v. Sheffield Co., 53 So. 219, 169 Ala. 
242; Atlanta & B. Air Line Ry. v. 
Wheeler, 46 So. 262, 154 Ala, 530. 

Ark.—Haney v. Caldwell, 35 Ark. 
156. 

Cal.—Sterne v. Mariposa Commer- 
cial, ete., Co., 97 P. 66, 158 Cal. 516 
(recognizing rule, but holding it in- 
applicable where whole answer was 
subject to objection made); Hunt v. 
Swyney, 33 P. 854; Spindler v. Witte- 
mann Co., 249 P. 1092, 79 Cal.App. 
485; Brown v. Lemon Cove Ditch 
Con slEP- 105.36 )Cal-App., 94: 

i-Mate, Chicaso & A. Ri Co, 
208 Ill.App. 102; Goggin. v. City of 
Chicago, 162 Ill.App. 368. 

Ind:—BEvansville, ‘etc., R. Co. v. 
Swift, 27 N.E. 420, 128 Ind. 34; Davis 
vy. Biddle, 166 N.E. 301, 89 Ind.App. 
361. 
Iowa.—Lee.'v. Hederman, 138 N.W. 
893, 158 Iowa 719. 

Md.—McCrory Stores Corporation 
v. Satchell, 129 A. 348, 148 Md. 279; 
Packard Iron & Metal Co. v. H. P. 


Ann.Cas.1915A 702 [aff 35 S.Ct. 636, 
237 U.S. 447, 59 L.Ed. 1042]. 
Mo.—Lilly v. Kansas City Rys. Co., 


(App.) 209 S.W. 969; Hilburn v. 
Phenix) LNs) (Coz, 1246 SIWin.63) 40) 
Mo.App. 355. 

Mont.—Baldwin v. Silver, 193 P. 


750, 58 Mont. 495. 
Neb.—Morrissey v. Wharton, 153 
N.W. 564, 98 Neb. 544; Brown v. Chi- 


cago, B. & Q. R. Co., 130 N.W. 265, 88 
Neb. 604. 

Nev.—Kline v. Vansickle, 217 P. 
585, 47 Nev. 139. 

N.M.—Radcliffe v. Chavez, 110 P. 
699) 15 N.M. 258: 

N.Y.—People yv. Driscoll, 14 N.E. 


305, 107 N.Y. 414, 8 N.Y.Cr. 455;' Pes- 
cia v. Societa Co-Operativa Corleon- 
ese Francesco Bentinegna, 86 N.Y.S. 
952, 91 App.Div. 506; Gundlin v. Ham- 
burg-American Packet Co., 28 N.Y.S. 
572, 8 Mise. 291, 31 Abb.N.Cas. 572. 

Or.—Marshall v. Brown, 218 P. 923, 
108, Or; 658. 

Pa.—Smith vy. Cunningham Piano 
CO 8G Aw LObie, seo har 400. 

R.I.—Cozzani vy. Fioravanti, 
409, 51 RI. 433. 

Tex.—Galveston, H. & S. A. Ry 
er v. Grenig, (Civ. App.) 142 S.W. 

Vt.—White vy. Central Vermont Ry. 
Cos; 18:9) Ae GLSies7, Vite S8ulatlss, Set: 
865, 288 U.S. 507, 59 L.Hd. 1433, Ann. 
Cas.1916B 252]. 

[a] Bule applied.—(1) In serv- 
ant’s action for injury, the court could 
not be put in error for overruling 
motion to exclude entire answer of 
witness, rather than the part amount- 
ing to his expression of opinion as to 


155 A. 


plaintiff's mental condition. Wood- 
ward Iron Co. v. Spencer, 69 So. 902, 
194 Ala. 285. (2) Witness’ volun- 


tary statement that he determined 
the market value of land by returns 
did not warrant striking out all of 
his testimony regarding the market 
value. Richards v. Silveria, 275 P. 
478, 97 Cal.App. 166. (3) Where a 
motion was made to strike out an an- 
swer of a witness so far as it re- 
ferred to his talk with defendant on 
the ground among others that it was 
a conclusion and all of the answer re- 
lated to such talk, but only a small 
part was objectionable as a conclu- 
sion, the motion was properly over- 


City of Philadelphia, 154 A. 492, 303 
Pa. 422. 

[a] Rule applied.—In condemna- 
tion proceedings, deeds showing dedi- 
cation could not be stricken for fail- 
ure to show acceptance by city where 
deeds had been offered for another 
legitimate purpose. Philadelphia 
Electric Co. v. City of Philadelphia, 
154A. 492, 303 Pas 422: 

92. Hotchkiss vy. Di Vita, 130 A. 
668, 103 Conn. 436, 

[a] Rule applied.—In an action to 
recover of an individual defendant 
the purchase price of an automobile, 
title to which failed, where there was 
prima facie showing of partnership 
between defendants and agency, one 
for another, refusal to strike out 
statements made by one defendant to 
plaintiff was not error, such state- 
ments being at least competent 
against that defendant. Hotchkiss vy. 
Di Vita, 130 A. 668, 103 Conn. 436. 

93. Woodhouse y. Woodhouse, 130 
A. 758, 99 Vt. 91. 

94. Spitzer v. Nassau Newspaper 
Delivery Express Co., 45 N.Y.S. 682, 
20 Misc. 327 [aft 44 N.Y.S. 1129]. 

95. Spitzer v. Nassau Newspaper 
Delivery Exp. Co., supra. 

96. Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

97. Metropolitan R. Co. v. Loud, 
20 App.D.C. 330; Haggerty v. Strong, 
74 N.W. 1037, 10 S.D. 585. 

98. King $v. Davis, 34 Cal. 100% 
Reo Motor Car Co. of Texas v. Barnes, 
(Tex.Civ.App.) 9 S.W.(2d) 374. 

99. Faulk v. Iowa County, 72 N.W. 
757, 103 Iowa 442. 

1. Jones v. Tufts, 5 P.(2d) 625, 118 
Cal.App. 694. 

Bh Ferrall v. Kent, 4 Gill (Mda.) 

3. Curtis. v. Truitt, GMo:App.)) 57 
S.W. (2d) 383. 

F os < Provisional admission see supra 
Tarpey v. Veith, 134 P. 367, 22 
Cal.App. 289. 


5. 

6. Faulkner v. I. L. Elwood Mfg. 
Co., 79 Ill App. 544; Gerry v. Neuge- 
bauer, 136 A. 751, 83 N.H. 23. 

7. Stockton v. Dunham, 
609; Stone vy. Fry, 178 S.W. 
Mo.App. 607. 

8. Fuller v. Metropolitan L. Ins. 
ee 85 A. 766, 68 Conn. 55, 57 Am.S.R. 


59 Cal. 
Ado, hod 
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the evidence offered is not error;® nor is it error to 
fail to rule on a motion to strike, in the absence 
of a showing that it is improper to permit the evi- 
dence to stand,'® or where counsel of the objecting 
party concedes that the evidence may stand for cer- 
tain purposes,!! Where an objection, made after 
a question is answered, is not accompanied by a mo- 
tion to strike out the answer, no ruling on the ob- 
jection is required;'* and subsequent testimony 
may obviate the necessity of a ruling.t® Where, 
after a witness makes an irrelevant or ilegal an- 
swer to a question to which the opposite party ob- 
jects, counsel in effect withdraws the testimony, fail- 
ure of the court to rule on such objection is not er- 
ror.1+* 

Reasens for ruling. Counsel who is unable to 
comprehend the reason for the exelusion of evidence 
is entitled, on request, to a statement from the court 
of its reasons for exelusion.'® Hvidence cannot be 
excluded without assigning a reason, where the prob- 
ability is that the reason for the exclusion could have 
been obviated if known;'® nor should the court ex- 
elude evidence on grounds not specified in the ob- 
jection thereto without assigning a reason therefor.17 
So, where evidence is rejected under a general, objec- 
tion, and a contrary ruling would have been called 
for on specifie objection, and counsel making the of- 
fer requests the court to specify the particular 
ground for the adverse ruling, in order to obviate 
it, it is improper to refuse the request.t® But, where 
the objection could not have been obviated by other 
competent evidence, the court may sustain the ob- 
jection without stating its reason therefor.t® The 
giving of an incorrect reason for the proper exclu- 
sion of evidence does not taint the ruling with er- 
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ror.2° It is an abuse of discretion to exelude evi- 
dence which might be made competent by other 
proof, without indicating that the ruling relates to 
the order of proof merely.?? 

Repetition of ruling. The court having warned 
the jury to disregard certain evidence need not re- 
peat its ruling on motion to strike out this eyi- 
denee;*? nor need it repeat a ruling excluding’ evi- 
denee.?* 

[§ 232] (2) Time of Ruling. A ruling on objec- 
tions to evidence should be made as soon as pos- 
sible,** either at the time objection is made,?° or 
during the trial and before judgment rendered,° 
in time to give the opposite party the opportunity 
to meet the objection.** The better practice is to 
rule positively, one way or the other, when the eyi- 
dence is offered,?* since, if the court desires time 
to consider the objection, it may suspend the intro- 
duction of the evidence untik it has reached a con- 
clusion;*® and, in some eases, it has been held er- 
ror to admit evidence “subject to objection.”°° If, 
however, evidence is received subject to objection, 
without a ruling thereon, a ruling should be made 
prior to the conclusion of the trial, and in time for 
the party to present his case with reference to such 
ruling,*! although it has ‘been held that failure to 
rule on objections until the court makes its final 
findings is not vital, unless the court did in fact ad- 
mit incompetent or irrelevant evidence.*? So, where 
a question is answered before objection can be made, 
and a motion to strike is then made, the court may 
allow the evidence to remain in until later in the 
case, or until counsel has an opportunity to present 
authorities, and then strike it out.** The court need 
not rule on objections to evidence until it is offered ;** 


9. Iowa.—Gable v. Hainer, 49 N.W. 
1024, 83 Iowa 457. 

Ky.—City of Somerset v. Gardiner, 
15 S.W.(2d) 303, 228 Ky. 512: 

Minn.—Johanson vy. Hoff, 69 N.W. 


705, 67 Minn. 148. 

N.J.—Nestal v. Schmid, 39 N.J.Law 
686. 

Treenn.—Graham vy. McReynolds, 18 
S.W. 272, 90 Tenn. 673. 

10. Frazier v. Grob, 183 S.W. 1083, 
194 Mo.App. 405. 

11. Barnum v. Berk, 239 N.W. 329, 
256 Mich. 363. 

[a] For example, failure to pass 


on motion to strike map of scene of 
automobile accident ‘‘because of its 
inaccuracies” is not error where ob- 
jecting counsel said: ‘I have no ob- 
jection, however, to its remaining as 
merely a crude illustration of the sit- 
uation.” Barnum y. Berk, 239 N.W. 
329, 256 Mich. 363. 


12. Fadden v. McKinney, 89 A. 351, 
ST Nits BLGs 
13. Hazard, Gould & Co. v. Rosen- 


bere uO Olan iim Cal. 205: 

[a] Iustration.Where, in an 
action to enforce mechanics’ liens, ob- 
jection was made to some of the 
items testified to, and the court, on 
the suggestion of the objecting par- 
ty’s counsel, reserved its ruling, sub- 
sequent testimony of witness that 
some of the items were credited back 
at the time of filing the liens rendered 
any ruling on the objection unneces- 
sary so far as the items credited back 
were concerned. Hazard, Gould & 
Se Ve mosenbers) 70ers 612, 177 Cali 

14. Heinz v. Backus, 128 S.E. 915, 
34 Ga.App. 203. 


15. Avery v. Stewart, 46 S.E. 519, 
134 N.C. 287; Colburn v. Chicago, 
Ctez ry. C04 85 NW, 954, L098 Was. 377. 

16. Wright v. Smith, 82 Il. 527. 

Lee Gall we McNamee, 42 N.Y. 44. 

18. Rosenberg v. Sheahan, 133 N. 


W. 645, 148 Wis. 92. 

“It should be remembered that the 
object of making objections is not for 
the sole purpose or enabling the ob- 
jecting party to insist on error in 
the appellate court, but that one of 
the objects is to enable the counsel 
putting the questions to avoid error 
and more effectually prove his case 
or defense. . True, counsel 
of the respective ‘parties are expected 
to try their own side of the case, 
without the aid of the court. But 
when counsel on either side is un- 
able to comprehend the ground or rea- 
son for excluding evidence, and in 
good faith appeals to the court to 
specifically indicate such ground and 
reason in order that he may frame his 
questions in such a manner as to meet 
such ruling, then, in our judgment, 
it becomes the duty of the court to 
indicate such ground or reason spe- 
cifically.” Colburn vy. Chicago, St. P. 
M. & O. Ry. Co., 85 N.W. 354, 109 Wis. 
Diaoolee 

19.. Preston v. Hirsch, 90 P. 965, 
56 Cal.App. 485. 

la] For example, where, in a suit 
to quiet title, rulings on evidence 
were reserved by consent of both par- 
ties, it was not error for the court, 
in its final disposition of the case, to 
sustain the objections to the evidence 
which were specific, without stating 
reasons for the rulings, the matter 
being such that the objections could 
not have been obviated by other evi- 
dence supplied through unobjection- 
able means. Preston y. Hirsch, 90 P. 
965, 5 Cal.App. 485. 

20. Campbell v. Collins, 110 N.W. 


435, 133 Iowa 152. 
f 21. Turnes vy. Johnson, 179 Ill.App. 
22. Rollins v. O’Farrell, 13 S.W. 
ODD 2. Der, (910: 
3. Bailey v. Ormsby, 3 Mo. 580. 
Piha Lopez yv. Valdez, 82 Philippine 
a) . 


25. State of Missouri ex rel. Dykes 
Vv. Hencken, 174 Hy 624, 98 C.CLA. 3783 
Peters v. Matthews-Thomas Freight 
& Express Co., (Mo.App.) 51 S.W. (2d) 
eee Lopez v. Valdez, 32 Philippine 


[a] Withholding ruling on deposi- 
ticns.— Where, during the trial, a 
number of depositions were offered by 
both parties, it was improper prac- 
tice for the court to withhold rulings 
on various objections to questions in 
the depositions until after they were 
read to the jury, and just before the 
instructions to sustain all the objec- 
tions made by plaintiffs, and over- 
rule all those made by defendants. 
State of Missouri ex rel. Dykes v. 
Hencken, 174 F. 624, 98 C.C.A. 878. 


ae Rivera vy. Dias, 19 Porto Rico 
Wei Lopez v. Valdez, 82 Philippine 
28. Ballard y. Bank of Roanoke, 65 
So. 356, 187 Ala. 335; Clopton vy. Clop- 
ton, 121 P.. 720, 162 Cal. 27; Seeley v 


Security Nat. ‘Bank of Fairfield, 235 
P. 976, 40 Idaho 574; Laupheimer v. 
Buck sli Pled)y Fale Ah ans) Gok 

[a] Practice of reserving ruling 
on a large number of objections to 
evidence is to be condemned. Seeley 
v. Security Nat. Bank of Fairfield, 
235 P. 976, 40 Idaho 574; Laupheimer 
v. Buck, 11 B(2a)) wens 185 Kan. 631. 

29. Ballard vy. Bank of Roanoke, 
65 So. 356, 187 Ala. 335. 

30. Provisional or conditional ad- 
mission see supra § 157. 


31. American Trading Co. v- 
Steele, 274 F. 74; Clopton v. Clop- 
ton, 121 P. 720, 162 Cal. 27. 

32. American Trading Co. V- 
Steele, 274 EF. 774. 

33. Cable Piano Co. vy. jes 
Ry. €o., 77 Siw. 868, 94,9:¢. 

34. Colley v. National Lives Stock 
ae Co., 171 S.W. 663, 185 Mo.App. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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and, whether evidence shall be ruled on before it 
is actually given is within the discretion of the 
court,*° since, if the evidence, when given, proves to 
be incompetent, the objecting party is at liberty to 
and thereby obtain 
settling the admissibility of the evidence.*® 

Renewal of objection. Where evidence is admit- 
ted subject to a future ruling, the objecting party 
must renew his objection and secure a ruling there- 


renew his objection, 


on. 387 


[§ 233] (3) Requisites, Sufficiency, and Construc- 
Improper evidence should not be 
risk,®*8 but should be excluded 
in express terms,*° or the intention of the court to 
exclude the evidence made clearly to appear;*® and 
failure to make a distinet ruling is not error where » 
statement might be construed as a rul- 
ing and no request is made for a more distinet rul- 
Where the court allows evidence to be given, 


tion of Ruling. 
admitted at counsel’s 


the court’s 
ing.44 


35. Fath v. 
58 N.J.Law 180 

36. Fath v. Thompson, supra. 

37. Ross v. Minnesota Mut. Life 
Ins. Co., 191 N.W. 428, 154 Minn. 186, 
31 A.L.R. 46; Gourd v. Morrison 
County, 136 N.W. 874, 118 Minn. 294. 

38. Mayer v. Detroit, etc., R. Co., 
116 N.W. 429, 152 Mich. 276; Collins 
v. Janesville, 87 N.W. 241, 1087, 111 
Wis. 348. 

39. Louisville, etc., R. Co. v. Col- 
linsworth,’ 33) So. 513, (45 5F la. 
Clark v. Carr, 45 Ill.App. 469; 
ards v. Moore, 14 N.Y.S. 851 

{a] Statement that evidence 
should be stricken out does not strike 
out the evidence. Richards v. Moore, 
14 N.Y.S. 851. 


Thompson, 33 A. 391, 


40. Ark.—Stephens v. Harris, 20 
S.W.(2d) 866, 180 Ark. 128. 
Cal.—De Bock v. De Bock, 184 P. 


890, 43 Cal.App. 283. 
Il].—Brittin v. Standard Pecan Co., 
27. TiApp.) 511. 


Mich.—Garfield v. Lapham, 139 N. 
W. 3, 173 Mich. 217; Ocobock v. My- 
er, 86 N.W. 534, 127 Mich. 181. 

Mo.—Gardner vy. Metropolitan St. 
Ry. Co., 122 S.W."'1068, 223 Mo, 389, 
18 Ann.Cas. 1166. 

N.Y.—Wooley v. Grand St., etc., R. 


Coinni83N; Yaot21; 

S.C.—Cave v. Anderson, 27 S.E. 693, 
50-S.Cs 293: 

Tex.—Dallas Consol. St. R. Co. v. 
Rutherford, (Civ.App.) 78. S.W. 558; 
Lee v. Heuman, 32 S.W. 93, 10 Tex. 
Civ.App. 666. 

Wash.—Johnson Va Northport 
Smelting, etc., Co., 97 PR. 746, 50 Wash. 
Pe Nye Vv. Kelly, 52 P. 528, 19 Wash. 


[a] Rulings should be unequivocal 
and so definite in character as to 
leave no room for doubt by the jury 
as to what evidence is admitted po 
what excluded. Gardner v. Metro- 
politan St. Ry. Co., 122 S.W. 1068, 223 
Mo. 389, 18 Ann.Cas. 1166. 

[b] Statement constituting ruling. 
—A statement by the court in passing 
on evidence ‘my judgment would be” 
is equivalent to a ruling. Whitlatch 
v. Fidelity, ete., Co., 47 N.Y.S. 331, 21 
App.Div. 124. 

[c] Statement not constituting 
ruling.—Where the objection to a 
question to plaintiff as to his care in 
running the machine by which he was 
injured was that it was leading, on 
which the court said ‘the can give his 
opinion about it,” there was no ruling 
as to its competency. Garfield v. 
Lapham, 139 N.W. 3, 173 Mich. 217. 

[d] Statements constituting ex- 
clusion of evidence.—(1) New Jersey 
Title Guarantee & Trust Co. v. Mc- 
Grath, 214 N.W. 195, 239 Mich. 404. 
(2) Where testimony has been taken 
by the court as preliminary to evi- 
dence which is not produced, and the 
court in reply to a motion to strike 
out the testimony simply says mde Sse 
the reply of the court is to be con- 
strued as granting the motion to 
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a ruling 


therefrom. +** 
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subject to a subsequent charge thereon to be given 
later, but fails to give such charge, 
contended that the evidence was excluded.*? 
construction of a ruling or order on objections to 
evidence, including the determination as to what 
evidence is excluded, depends on the terms of the 
ruling or order and the intent reasonably to be drawn 
Where the evidence objected to is 
allowed to go to the jury, failure of the court to rule 


it cannot be 


The 


directly on the objection is equivalent to overruling 


the objection.4# 


strike out. Wooley 
HC Ose Gow IN. Ya laiks 

[e] Statements not constituting 
exclusion of evidence.—(1) A _ state- 
ment by the court, “I doubt if) it is 
admissible,’ made after hearing the 
testimony “objected to, is insufficient. 
Stephens v. Harris, 20 S.W.(2da) 866, 
180 Ark. 128. (2) ‘There was no ex- 
clusion of evidence where the court 
considered the evidence inadmissible, 
but, with a warning of the danger of 
reversal, gave the parties permission 
to introduce it, of which they did not 
avail themselves. Andrew v. Line- 
baugh, 169 S.W. 135, 260 Mo. 623. (3) 
A ruling excluding testimony admit- 
ted in defendant’s behalf will not be 
predicated on the remark of plaintiff’s 
counsel, “I don’t know as that has 
anything to do with the case,’ and 
the reply of the court, “No, Sir.” 
Cave v. Anderson, 27 S.E. 693, 50 S.C. 
293. (4) Statement as ‘to evidence, 
“T don’t know that it is very material, 
but let us see what it is,’ was not 
equivalent to exclusion thereof. 
Lisle v. E. B. & A. L. Stone Co., 284 
P. 680, 103 Cal.App. 409. 

41. Bowling v. Mims, 83 S.E. 112, 
142 Ga. 397. 

[a] Thus failure to make a dis- 
tinct ruling on a request to strike out 
evidence is not error, where the court, 
on an inquiry whether the evidence 
should not be ruled out, stated, “‘Yes, 
I reckon so,” and no more distinct rul- 
ing was requested. Bowling v. Mims, 
83/ SH 112,142.44, 39% 


42. International Bldg., ete., As- 
soc. v. Fortassain, (Tex.Civ.App.) 23 
S.W. 496. 

43. [ll.—Portable Elevator Mfg. 
Co.v., Dutton, 224 ThA pp 123- 

JIowa.—Polk County v. Owen, 174 
N.W. 99, 187 Iowa 220. 

Ta.—Villemeur v. Woodward, 134 


So. 111, 16 La.App. 535 [transf from 
Supy (Ctr as2esSon soe 171s ar “ssi 
Shae from 130 So. 366, 14 La.App. 
BIO) We 

Mass.—Quimby v. Boston Elevat- 


ter Co., 142 N.E. 925, 248 Mass. 
N.Y.—Reiche v. Gleicher, 172 N.Y 
S. 200. 
Or.--Brown v. Truax, 115 P. 597, 
5S Or. 562. 
R.I.—E. A. Stevenson & Co. v. Cap- 
en 117 A. 355 [rearge den 117 A. 
[a] Tilustration.—Where defend- 


ant offered in evidence, as bearing on 
damages, a statement signed by a 
physician since deceased, and the 
judge remarked when objection was 
made that the requirement of the 
statute was that deceased must have 
made a statement of facts of his own 
knowledge before the beginning of 
the action and in good faith, a ruling 
that whatever plaintiff stated to de- 
cedent might be read imported a find- 
ing of the preliminary facts required 
by Gen. L. ¢ 65. Quimby v. 
Boston Elevated Ry. Co., 142 N.H, 925, 


So the admission of evidence sub- 


ject to an objection is equivalent to an overruling 
of the objection,*® if no ruling is subsequently made 
excluding it;4® and, if the evidence is subsequently 
ruled out without objection by the party offering 
it, he is deemed to acquiesce 
quest that evidence be excluded as incompetent is 
sufficiently complied with by charging the jury not 


A eS 


in the ruling.*7 


to consider ‘such evidence for any purpose,** al- 
v. Grand St., etc., | 248 Mass. 364. 
[b] Evidence excluded. — (1) 


Where, after one witness had denied 
that defendant’s son was present at 
a conversation, and on his being 
asked to testify to the conversation, 
objection, “Not proper rebuttal,” was 
sustained, the court’s statement, “The 
same ruling,’ when another witness 
was called, and it was stated that it 
was proposed to show by her that she 
was present at the conversation, re- 
lates only to testifying to the con- 
versation, and does not exclude tes- 
timony of absence of son. Reiche v. 
Gleicher, 172 N.Y.S. 200. (2) Where 
the court, in ruling on a motion to 
strike out the testimony of a witness 
as to the price of cocoanut oil at the 
date of the cancellation of the con- 
tract, granted the motion as to a wit- 
ness’ testimony concerning April, and 
stated that, if the jury believed his 
talk about his memory, they could 
weigh it, it was clear that it was 
the court’s intention to strike out 
only the portion of the testimony re- 
lating to a contract for sale on April 
1, on which he based his opinion as 
to the market value. FE. A. Stevenson 
& 'Co.,v. ‘Cappelli, (GRE) 127 \-AV = 355 
[rearg den 117 A. 747]. (38), An or- 
der sustaining an objection to parol 
evidence varying written offer to pur- 
chase realty did not exclude introduc- 
tion of written acceptance thereof. 
Villemeur v. Woodward, 134 So. 111, 
16 La.App. 535 [transf from Sup. Ct. 
132 So. 361, 171 La. 831 (transf from 
130 So. 366, 14 La.App. 597)]. (4) A 
ruling sustaining an objection to a 
question to a witness because such 
question is indefinite, improper, and 
ealls for a conclusion, does not pre- 
clude the questioning party from ask- 
ing any proper question along the 
same line, nor amount to a refusal 
to permit the introduction of evi- 
dence on the subject. Portable Ele- 
vator Mfg. Co. v. Dutton, 224 Ill.App. 
123. (5) Other cases in which rul- 
ing was held not to exclude certain 


evidence. Polk County v. Owen, 174 
N.W. 99, 187 Iowa 220: Whitten v. 
City of Haverhill, 90 N.E. 409, 204 


Mass. 95; Brown v. Truax, 115 P. 597, 
HomOri ones 

44. Heinz v. Backus, 128 S.H. 915, 
34 Ga.App. 203. 


45. Jones v. Jernigan, 223 P. 100, 
PA INES SSE 
46. Seeley v. Security Nat. Bank 


of Fairfield, 235 P. 976, 40 Idaho 574, 
585 [cit- Cye]. 
47. Albuquerque 


Lumber Co. vy. 


Tomei, 250 P. 21, 32 N.M. 5. 
48. Mexican Cent. Ry. Co. v. Rod- 
riguez, (Tex.Civ.App.) 133 S.W. 690. 


See Humphrey v. Smith, 82 S.E. 885, 
142 Ga. 291 (holding that directing 
jury to disregard a witness’ testi- 
mony was equivalent to ruling it 
out); Beach v. City of Seattle, 148 
P. 39, 85 Wash. 379 (instruction held 
sufficient as withdrawal of objection: 
able evidence). 
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though, on the other hand, it has been held that an 
instruction to the jury to disregard incompetent evi- 
dence admitted over an objection will not take the 
place of a ruling striking out the evidence.*® If 
inadmissible evidence has been received and after- 
ward stricken out, to counteract the effect of its ad- 
mission the jury should be informed, clearly and 
distinctly, just what evidence is to be disregarded ;°° 
and, if testimony is admitted over objection, and 
thereafter the court reverses its ruling, but does not 
strike out the testimony or in any manner direct 
the jury to disregard it, such testimony is before the 
jury,*! and must be considered in determining wheth- 
er the verdict is supported by the evidence.°? 

Conditions of ruling. It is improper for the court 
to make it a condition of granting a motion to strike 
out testimony relating to a time subsequent to the 
beginning of the action, that the objecting party 
consent to have all such testimony stricken out, in- 
eluding his own.°®* 

[§ 234] (4) Conclusiveness and Effect of Ruling. 
The exclusion of an answered question excludes the 
answer as well as the question.®>* When objections 
to improper evidence are sustained, the evidence is 
not before the jury for any'purpose,®® and, where the 
objection is to a portion of a copy of a record, it 
is the duty of the objecting party’s attorney to erase 
the excluded portion, so that it will not go to the 
jury.°® The effect of the overruling of an objec- 
tion to an offer of documentary evidence is to ad- 
mit it in evidence.®? Ordinarily a question as to 
evidence is concluded by a ruling thereon,*®® but this 
does not preclude counsel from attempting to se- 
eure a reconsideration of the ruling.®? If a party 
is not satisfied with a declaration by the court when 
excluding evidence, that such evidence is irrelevant, 

49. Hastings v. Brooklyn Life Ins. 
Co., 6 N.Y.S. 374, 3 Silv.Sup. 545. 

50. Raisler v. Benjamin, 118 N.Y. 
S. 223, 133 App.Div. 721. 

[a] Withdrawal held sufficient. 
Wright v. Gillespie, 43 Mo.App. 244. 

51. Citizens’ State Bank of Hnder- 
lin vy. Skeffington, 196 N.W. 953, 50 
N.D. 494. 

52. Citizens’ State Bank of Ender- 


lin v. Skeffington, supra. 
53.. Stinson Canal & Irrigation Co. 


on the evidence, 
direct or on 


Was babys | (3) 


of counsel to 
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‘properly denied.®® 


whether offered in 
cross-examination 
(Shores v. Simanton, 130 A. 697, 99 
and while, ordinarily, 
when a question as to evidence is 
concluded by a ruling, it is the duty 
accept the 
such, such fact does not, as matter 
counsel from at- 
tempting to secure a reconsideration 
of the ruling by aiding the court, aft- 
er leave obtained, by further sugges- 


of law, preclude 


a 


[$§ 233-236 


he should move the court to further affirmative ac- 
tion in the premises.°° Where evidence has prop- 
erly been excluded, a change of the ruling, so as to 
admit it, is error, where the party at whose instance 
it was excluded has excused his witness and argued 
his ease to the jury.*! But, while evidence improp- 
erly stricken out cannot ordinarily be reinstated 
after the close of the trial,°? yet, where competent 
evidence is stricken out after both parties have rest- 
ed, the court may reinstate such evidence, by in- 
structing the jury that it is proper for them to con- 
sider it in arriving at their verdict.®* 

[§ 235] 8. Exceptions®+—a. In General. The of- 
fice of an exception to a ruling on the admission or 
rejection of evidence is to put the trial court on im- 
mediate notice that its ruling is not acquiesced in,°° 
as well as to secure the right to a future review;°° 
and, when no exception is taken to a ruling, the trial 
court has a right to assume that it is acquiesced 
in, and thereafter to guide the trial accordingly.®’ 
So, where defendant takes no exception to the re- 
fusal of his motion to strike out certain evidence, 
except on condition that plaintiff fails to show its 
relevancy, and the evidence afterward introduced 
shows such relevancy, a subsequent notice to strike is 
The place of an exception can- 
not be taken by a request to exelude the evidence 
from the jury.°® There can be no exception until 
a ruling is made,‘’® and, where a ruling on an objec- 
tion to evidence is reserved, and not made, an excep- 
tion cannot be taken as if the ruling had been 
made. 

[§ 236] b. Time for Taking. It is very generally 
held that exceptions to rulings on evidence must be 
taken at the trial,’? at the time the ruling is made," 


East St. Louis Connecting R. 
Co. v. Hggmann, 71 JIll.App. 32. 

70. Raymond vy. Glover, 55 P. 398, 
122 Cal. 471. 

71. Adams v. Elwood, 68 N.E. 126, 
‘ 176 N.Y. 106: 
ruling as 72. Clemson vy. Kruner, 1 Ill. 210; 
Mens v. Buckley, 8 Serg.&R. (Pa.) 

73. U.S.—Locke y. U. S., 15 F.Cas. 
No. 8,442, 2 Cliff. 574. 

Ark.—George v. Norris, 23 Ark. 121. 


v. Lemoore Canal & Irrigation Co., 
188 P. 77, 45 Cal.App. 241. 

54. E. I. Du Pont de Nemours & 
Co. v. Snead’s Adm’r, 97 S.E. 812, 124 
Va. 177; Consumers’ Ice Co. v. Jen- 
hinges, 42 S:E. 879. 100 Va.. 719. 

55. Floyd v. Fidelity Union Cas- 
ualty Co., (Tex.Commn.App.) 24 S.W. 
(2d) 363 [rev (Civ.App.) 13 S.W.(2d) 
909 (reh den (Commn,App.) 39 S.W. 
(2d) 1091)]. To same effect Thomp- 
son y. Cedar Rapids Nat. Bank, 223 
N.W. 517, 207 Iowa 786. See People 
Ve De vounge, 137) Ni) 801 2938 111. 
380 (holding that in an equity case 
an order granting a motion to strike 
evidence amounted merely to a ruling 
that the evidence was incompetent 
and would not be considered in de- 
ciding the case). 

{a] If the opposite party procures 
the withdrawal of the evidence, he 
loses the right to avail himself of it. 
Hooker v. Yale, 56 Miss. 197. 

56. Mullins-Lambert Gin Co. vy. 
Reneau, 122 So. 467, 23 Ala.App. 20 
[cert den 122 So. 469, 219 Ala. 484]. 

57. Bunting v. Powers, 120 N.W. 
679, 144 Iowa 65; Ochampaugh vy. 
- Powers, (Iowa) 120 N.W. 680. 

58. Shores v. Simanton, 130 A. 697, 
OOMVito boll: 

59. Shores v. Simanton, supra. 

fa] Rule stated.—(1) A favor- 
able opportunity should be given the 
court to enable it to rule correctly 


tions to enable it to correct the er- 
roneous ruling or one confidently be- 
lieved to be such (Shores v. Siman- 
ton, supra). (3) The nonnecessity 
for plaintiff to disclose the purpose of 
a question excluded on cross-exam- 
ination does not preclude him from 
urging reconsideration of ruling, 
where error either by mistake or fail- 
ure to grasp situation is apparent or 
confidently believed to have occur- 
red, or from making proper explana- 
tion when permitted by the court and 
properly dealt with. Shores y. Si- 
manton, supra. 

60. McWilliams vy. Birmingham 
poutnery R. Co, So. 298) 204 Ala. 


61. Braverman y. Naso, 214 N.W. 
574, 203 Iowa 1297. 

62. Zakrzewski v. Great Northern 
. 154 N.W. 966, 181 Minn. 175. 
Zakrzewski v. Great Northern 
Ry..Co., Supra. 

64. As basis for appeal see Appeal 
and Error §§ 812-816. 

In, criminal prosecutions see Crim- 
inal Law §§ 2212-2216. 

65. Fornof v. Wilkinsburg Bor- 
ough, 86 A. 494, 238 Pa. 614. 

66. Necessity for purpose of re- 
view see Appeal and Error § 802. 

67. Fornof v. Wilkinsburg Bor- 
ough, 86 A. 494, 2388 Pa. 614. 

68. Welti v. Cohen, 141 N.Y.S. 670, 
157 App.Div. 65. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Cal.—Raymond y. Glover, 55 P. 398, 
W222" Cady 4c 

Ind.—Stump v. Fraley, 7 Ind. 679; 
Chicago, Li 1& JR R.A Cos sya abinne oo 
N.E. 552, 30 Ind.App. 88. 

Me.—McKown v. Powers, 29 A. 
1079, 86 Me. 291. 
Aa eae ae Bank v. Heald, 

Mich.—Foley v. 
96, 122 Mich. 349. 

Miss.—McIntyre v., Ledyard, Sm. & 


M. Ch. 91. 
Mo.—Mays v. Mays, 21 S.W. 921, 
Smith v. Dunklin Coun- 


25 Md. 
Comstock, 81 N.W. 


114 Mo. 536; 
ty, 83 Mo. 195 

N.Y.—Mortimer v. Bristol, 180 N.Y. 
S: 55, L90-App. Div: 452% 

Pa.—Guillou v. Redfield, 54 A. 886. 
205 Pa. 298; Morris vy. Buckley, 8 
Serg.&R. 211; Liggett v. Pennsylva- 
nia Bank, 7 Serg.&R. 218. 

Tex.—Jones v, Thurmond’s Heirs, 5 
ROSe oto. 

See also Appeal and Error § 843 
text and note 44. 

[a] After nonsuit—An exception 
to the exclusion of evidence cannot 
be made for the first time after non- 
suit. Guillou v. Redfield, 54 A. 886 
205 Pa. 293. i 

[b] Statutory provisions.—Under 
Code Civ. Proc. § 995, providing that 
exception, except to charge jury, shall 


be taken when ruling is made, the 
i trial court, after rendition of verdict 


Bent or 


§§ 236-237] 


or before the evidence is closed,74 or before the re- 
tirement of the jury;**> and exceptions are too late 
if not taken until after the jury have returned their 
verdict,’® although the verdict has not been deliv- 
If to a question, the exception must be 
taken before other questions are asked.7§ 
tions to rulings limiting the number of witnesses 
should be taken at the time the rulings are 
But, where exceptions are taken and noted in due 
time, they may be reduced to form later.*° 
no stenographer is present, a party who intends to 
rely on the presiding judge to show exceptions to 
the admission or exclusion of evidence must use due 
diligence to let the court know that he is relying 
on the presiding judge to note the exceptions.*! 

[§ 237] c. Form, Requisites, and Effect. 
tory requirements as to taking exceptions®? must be 
An exception should show by 


ered.77 


complied with.’ 
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Excep- 
renewed.** 
made.‘ 


Where 


Statu- 


which party it is taken,8+ and whether it was taken 


for plaintiff, could not grant defend- 
ant nune pro tunc an exception to the 
exclusion of evidence. Mortimer v. 


Pe setol, LSO> NaY «Ss. 55; 190). App: Div: 

74, Powers v.. Wright, Minor 
(Ala.) 66. 

75. Greenbrier Industrial Expo'si- 
on v. Ocheltree, 30 S.E. 78, 44 W.Va. 
626. 

76. Jones v. Insurance Co. of 
North “America, 1) Binn: (Pa.) 38, 4 


Dall. 249, 1 L.Ed. 820; 
26 Gratt. (67 Va.) 320. 

77. Lanuse v. Barker, 10 Johns. (N. 
Y.) 312 [rev 2 Wheat. (U.S.) 101, 4 
L.Ed. 343]. 

78. Barkly v. Copeland. 86 Cal. 483, 
25 P. 1, 405; Kenney v. Hampton, 58 
A. 1046, 73 N.H. 45; Clark v. Hodges, 
26 A. 726, 65 Vt. (273. 

79. Meier v. Morgan, 52 N.W. 174, 
82 Wis. 289, 33 Am.S.R. 39. 

80. U.S.—Poole v. Fleeger, 11 Pet. 
185, 9 L.Ed. 680, 955; Ex p. Brad- 
street, 4 Pet. 102, 7 L.Ed. 796; Locke 
We nUeSs 157 EB Cas. No.7 83442)—2" Clit: 
574. 

Ala.—Powers v. Wright, Minor 66. 

Ky.—Hughes v. Robertson, 1 T.B. 
Mon. 215, 15 Am.D. 104. 

Me.—McKown y. Powers, 29 A. 1079, 
86 Me. 291. 

Pa.—Stewart v. Huntingdon Bank, 
11 Serg.&R. 267, 14 Am.D. 628; Mor- 
ris v. Buckley, 8 Serg.&R. 211. 

81. Betterly v. Pingree, 120 A. 860, 
96 Vt. 500. 


82. See statutory provisions. 
83. See cases infra this note, 
[a] In Kentucky, under Civ. Code 


Pract. §§ 586, 587 (2) questions as to 
the admissibility of evidence are 
waived unless written exceptions are 
. filed (Day v. Grubbs, 32 S.W.(2d) 
BL cop, Kove (4, We, ALR 323), 162) 
specifying the grounds of objection 
(Harrison v. Ford, 165 S.W. 663, 158 
Ky. 467). 

{b] In North Carolina (1) under 
Revisal (1905) § 554 subd 2, the 
trial court is not required to take 
down the exceptions itself, but may 
require the attorneys for the except- 
ing party to prepare them in writing. 
Buckner v. Madison County R. Co., 80 
S.E. 225, 164 N.C. 201. (2) Where 
all of defendant’s exceptions were al- 
lowed, and defendant’s attorneys were 
given ample time to reduce them to 
writing, it cannot complain that the 
trial judge refused to take notes of 
the testimony and write out the ex- 
ceptions himself. Buckner vy. Madi- 
son County R..Co., supra, 


84. Wickenkamp yv. Wickenkamp, 
CTI 22 

85. Wickenkamp v. Wickenkamp, 
supra. 

86. Collin v. Farmers’ Alliance 


MWrat. Hiins. -Co., 70 +R. 698) 18 Colo. 
App. 1705 Third Ave. R. Co. v. Eb- 
ling, 2 N.E. 878, 100 N.Y. 98. 

[a] Exception to admission of evi- 


Peery v. Peery,. 


dence can be taken only when it is 
received against the party’s objection? 
Third Ave. R. Co. v. Koling, 2 N.E. 
878, 100 N.Y. 98. 

87. Louisville, ete., R. Co. v. Wil- 
liamson, 96 S.W. 1130, 29 Ky.L. 1165. 

88. U.S—U. S. v. McMasters, 4 
Wall. 680, 18 L.Ed. 311. 

Ala.—Gager v. Doe ex dem. Gordon, 
29 Ala. 341. 

Ga.—Chambers v. Walker, 
165, 80 Ga. 642: Abercrombie v. 
buny, 671Ga. 384. 

Ill.—Schanzenbach y. Brough, 
TllApp. 526. 

Ind.—Dunnington vy. Syfers, 62 N.E. 


6 S.E. 
Salis- 


58 


29, 157 Ind. 458. 

Md.—Berrett vy. Oliver, 7 Gill&J. 
LOU 

Mass.—Nash v. Hunt, 116 Mass. 
237; Hackett v. King, 8 Allen 144, 85 


Am.D. 695. 

Mo.—Hecke y. 
S.W. 120. 

S.G:—Land Morte. Inv., ete, Co. of 
America v. Gillam, 26 S.E. 990, 49 
S.C. 345, 29 S.E. 203. 

Tenn.—Gibson vy. Parkey, 217 S.W. 
647, 142 Tenn. 99. 

Tex.—Rains vy. Hood, 23 Tex. 
Shippers Compress, ete., Co. v. 


Dunham, (App.) 192 


555; 
David- 


son, 80° S.W. 1032, 35 Vex.Civ.App. 
558; Vance v. Saathoff, 2 Tex.Unrep. 
Cas. 658. 


Vt.—Rutland Sash & Door Co. v. 
Gleason, 126 A. 577, 98 Vt. 215; Mor- 
isette v. Canadian Pac. R. Co., 56 A. 
ALO2 OU Nts 267. 

[a] Several objections to rulings. 
—Where several objections to rulings 
aro set out in the bill, which con- 
cludes with the words to which de- 
fendant excepted, the exception ap- 
plies only to the ruling immediately 


processes: Sammis vy. Johnson, 22 
Ala. 69 
{b] ee held  sufficient.— 


(1) An objection to the use of in- 
terrogatories in cross-examination on 
the ground that further answers had 
been improperly ordered, and that a 
bill of exceptions to such order was 
pending, and a request that whatever 
rights exceptant might have as to 
the use of the interrogatories be 
saved, and answering to such further 
interrogatories with an express in- 
sistence on such exception, was suffi- 
cient exception. Wakeley v. Boston 
Blevated Ry., 105 N.E. 436, 217 Mass. 
488. (2) Plaintiff's Single excep- 
tion construed as an exception only 
to the refusal to give the rulings ask- 
ed for. City of Fall River v. tna 
Ins. Co., 107 N.E. 367, 219 Mass. 454. 
(3) Defendant saved its point where, 
to its motion to strike an irresponsive 
answer as immaterial, the court re- 
plied that it was immaterial, but it 
would let it stand, and defendant ex- 


cepted. “Hecke v. Dunham, (Mo.App.) 
192 sau) 120. 
89. U.S.—Stockwell v. U. S., 23 F. 
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to the remarks of the judge in respect to the ad- 
missibility of the evidence, or to his refusal to ad- 
mit such evidence.*® 
objection,*® but a party objecting to a question asked 
a witness, and excepting to the overruling thereof, 
need not renew his objection when the question 1s 
An exception must be specific and show 
clearly what was excepted to,8* and must state the 
grounds of objection’® where it relates to the form 
of the evidence.®°® 
tions and answers to which exception is taken.*? 
general exception to the admission of evidence is 
insufficient if the evidence is admissible in part, 
or for a special purpose;®? and a general exception 
to the exclusion of evidence is insufficient if any 
part of the evidence is inadmissible.°* 
tion to the exclusion of evidence must show what. 
the witness would have answered in response to the 


It must be based on a prior 


It must also specify the ques- 
A 


ge 


An excep- 


Cas. No. 13,466, 3 Cliff. 284 [aff 20 
L.Ed. 491, 13 Wall. 531]. 
Langley, Pata 


D.C.—Hutechins  yv. 
App. 234; Prindle v. Campbell, 18 D. 
Ae S.E. 


CHp5 98 
Ga.—Henderson v. James, 139 
Tift vo Jones; 13 ‘S: 
Fuller v. Smith, 


Bh 164 Ga. 575; 
399, 77 Ga. 181; 


ti Ga. 835. 

Towa.—Keough vy. Scott County, 28 
poye 337; Kilburn v. Mullen, 22 Iowa 
498. 

Me —Johnson v. Day, 3 A. 647, 78 
Me. 224. 

Mo.—Lohart v. Buchanan, 50 Mo. 
201; Miller v. Duff, 34 Mo. 167. 

N.C.—Burwell v. Sneed, 10 S.E. 152, 
104 NG r1s. 


$.C.—Jumper v. Columbia Commer- 
cial Bank, 26 S.E. 725, 48 S:C. 430; 
Adler v. Cloud, 20 S:H. 398, 42 S.C. 272. 
Me ae v. Mathews, 36 Tex. 

General or specific objections and 
statement of grounds see supra § 203 
et seq. 

$0. Leavitt v. New England Tel., 
ete., Co., 56 Al 4625 72 N-H 290. 

91. Baltimore, etc.,, Turnpike Co. 
v. Hebb, 40 A. 879, 88 ‘Md. 132; Jones 
Haehe cea Cfenn:Ch-A>)y 59. Siw 

$2. U.S.—Moore v. Bank of Me- 
tropolisville, 13 Pet. 302, 10 L.md. 172. 

Ala.—Giddens v. Bolling, 9 So. 274, 
92 Ala. 586; Bullard v. Lambert, 40 
Ala. 204. 

Md.—Marshall vy. Haney, 4 Md. 498, 
59 Am.D. 92. 

N.C.—Martin v. P. H. Hanes Knit- 
ting Co., 127 S.E. 688, 189 N.C. 644; 
Pp ire Southerland’s Will, 124 SB. 
632, L8iSeN-Carozos Rutledge Ween eae 
Sriffin Mfg. Co., 111 S.B. 774, 183 N. 
C. 480; Kennedy vy. Atlantic Trust & 
Banking Co., 104 S.E. 464, 180 N.C. 
220s Caldwell County v. George, 97 
SiH 50), DiGeNe. 602" American Po- 
tato Co. v. Jennette Bros. Cone o8is: 
E. 795, 174 N.C. 236; McRae v. Mal- 
nes 93 N.C. 154, 

W.Va.—Baltimore & O. R. Co. v. 
Wilson, 2 W.Va. 528. 

Objections to evidence admissible 
in part see supra § 214. 

83. Duran v. Yellow Aster Min. & 
Mill: Co., 181 PB. 395, 40. Cal-App., 6338 
Boston Food Products Co. v. Wilson 
& Co., 139 N.E. 637, 245. Mass) 550: 
Connecticut River Power Co. v. Dick- 
inson, 74 A. 585, 75 IN. 3533) Robim-= 
son v. Stahl, 67 A. 577, 74 IN.EL- 310. 
Weeks v. Town of Lyndon, 54 Vt. 688. 

[a] Where evidence is admissible 
in one of two cases tried together, 
exception to admission of evidence 
not limited to its use in other case 
was unavailing D. N. Toohey & Co. 
v. Davis, 158°A. 832, 85 N.H. 80. 

Objections to evidence admissible 
for particular purpose see supra § 
215. 

94. Earl v. 


Clute, 2 Abb. Dec. (N. Y.) 
1, 1 Keyes 36. 


224 [64 C.J.] 
question,®® and that the evidence was competent,°° 
and also what the objection was to the evidence ex- 
eluded.®? But it has been held that an exception 
to the exclusion of evidence is sufficiently specific, 
without reciting that the evidence offered was rele- 
vant, where the rejected evidence was the contract 
sued on;°S and, where an objection to the compe- 
tency of a witness is sustained, it is not necessary 
to state in the exception what the party offering 
him expected to prove by him.®® Where a witness 
has testified fully, noting an objection to a ruling 
striking out part of the testimony is equivalent to 
an exception to the ruling. 

Allowance by court. Where an offer of evidence 
is made, clearly setting forth the grounds thereof, 
and the court excludes such evidence, the silence of 
the court after counsel said “exception,” is a suffi- 
cient allowance of the exception. So it has been 
held that, where the court overrules an objection 
to evidence and states, in the jury’s absence, that 
an exception would be allowed, it js sufficient, al- 
though no exception is subsequently taken when 
the evidence is introduced.* It has also been held 
that effort to except made at the proper time and 
in the proper form is an exception whether allowed 
by the court or not.* 

Operation and effect. An exception to evidence 
showing that certificates of deposit were indorsed 
over like a demurrer to a pleading that alleges the 
indorsement of a note sued on admits that they 


95. Mass.—Chelsea First Nat. Bank 6. Waiver of: 
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[§§ 237-238 . 


were delivered.5 

[§ 238] d. Waiver of Exceptions.© Where the 
court excludes evidence when offered, but with per- 
mission to offer it later in the trial, an exception 
to the ruling is waived if the party subsequently fails 
to reoffer the evidence.? So an exception to the ex- 
clusion of evidence is waived, if the party declines 
to reoffer the evidence on a withdrawal of the ob- 
jection,’ unless in the meantime the witness has de- 
parted;® or refuses the court’s offer to declare a 
mistrial; or if the exclusion is based on an as- 
sumed fact, as to the existence of which counsel 
on request declines to throw doubt;1+ and, where 
plaintiff excepts to a ruling excluding his offer of 
proof, and rests, he waives everything not included 
in the offer.1? 

[§ 239] 9. Effect of Evidence Admitted without 
Objection'*—a. In General—(1) General Rule. As 
a corollary of the general rule that the inadmissi- 
bility of evidence is waived by failure to make prop- 
er and timely objection,'+ it is usually held, subject 
to certain qualifications and exceptions in some ju- 
risdictions,4®> as in the case of parol evidence to 
vary or contradict a writing,!* that evidence to 
which no objection is made is properly in the case 
for all purposes, and may be considered, although 
it would have been excluded had objection been 
made,!* and that the adverse party cannot, at least 
as a matter of right, have it excluded from the jury 


dated v. Reinecke, 158 P. 1041, 30 Cal. 


v. Hall, 49, N.B. 917, 170 Mass. 526. 
N.H.—Heath v. Heath, 58 N.H. 292. 
iN.J.——Donnelly iv. sState; 726" NJ: 

Law 463 [aff 26 N.J.Law 601). 
N.C.—Everett v. Williamson, 12 S. 

BH. 187, 107 N.C. 204. 

Ohio 


Ohio.—Nef: v. Cincinnati, 32 
St. 215, 

S.c.—Sims v. Jones, 20 S.E. 905, 43 
S.C. 91. 
Southern R. Co., 


Tenn.—Kennedy v. 
2 Tenn.Civ.A. 103. : 

Tex—Cheek v. Herndon, 17 S.W: 
Gulf, ete, R. Cov. 


763,-o2 Lex. 146; 


Locker, 14 -S.W. 611; 78 Tex. 279; Me- 
Auley v. Harris, 9 SJW. 679, T1 Dex. 
631; MecMillion v. Cook, (Civ.App.) 
118 S.W. 775. 

Va.—Barker v. Barker, 2 Gratt. (43 
Va.) 344. 

96. Kennedy vy. Southern R. Co., 2 


Tenn.Civ.A. 103. 
97. McMillion v. 
App.) 118 S.W. 775. 


Cook, (Tex.Civ. 


98. J. S. Cowart & Son v. Talia- 
ferro, (Ga.App.) 163 S.E. 271. 
99. Martz v. Martz, 25 Gratt. (66 


Va.) 361; Metz v. Snodgrass, 9 W.Va. 
190. 

1. General Motors Acceptance Cor- 
poration v. American Ins. Co., 50 F. 
(2d) 803 [cert den 52 S.Ct. 130, 284 
AS OG, MOn duelids, voit Ll]; 

2. Hendrickson vy. International 
Harvester Co. of America, 135 A. 702, 
TOOMWVst ee LG 168s 

“We held in Sheldon v. Wright, 67 
A. 807, 80 Vt. 298, 304, that the mere 
ejaculation of the word ‘exception’ 
called for no ruling and reserved no 
question. But here, there was more; 
the required objection was made; the 
rule relied on was stated; and in the 
circumstances, we think the silence 
of the court should be taken as a suf- 
ficient allowance of the exception.” 
Hendrickson v. International Harves- 
ter Co. of America, supra. 

G2 Islenaolsy aa lelenes ahah Ger THAIS 216) 
Okl. 148. 

4. Bopp v. New York Blectric Ve- 
mele hransp, Co. 69 Niby 1122) 177 
N.Y. 33. ; 

5. Babbitt Bros. Trading’ Co. y. 
ee Nat. Bank, 261 P. 45, 32 Ariz. 


Exceptions by subsequent affirmative 
acts see infra §§ 1171, 1177. 
Objections generally see supra §&§ 
189-193. : 
7. Moore Lumber Corporation § v. 
Walker & Williamson, 67 S.E. 374, 
11O°9V aw 775, £9 Ann. Cassy 31/4. 
8 Roberts v. Boston, 21 N.E. 668, 
149 Mass. 346. 


9. Foster v. Thompson, 5 Gray 
(Mass.) 453. 
10. Fox v. Metropolitan St. R. Co., 


87 N.Y.S. 754, 93 App.Div. 233; 
land v. Day, 56 Vt. 318. 

11. Page v. Sumpter, 11 N.W. 60, 
53 Wis. 652 (the existence or nonex- 
istence of such fact being readily as- 
certainable). 


How- 


12. Collins v. Heath, 233 P. 838, 76 
Colo. 600. 
13. Failure to object as waiver of 


objections to same or similar evi- 
dence subsequently introduced see su- 
pra § 192. 
Waiver of objections to evidence 
elicited by objector see supra § 193. 
14. See supra § 190. 


15. See infra § 240 et seq. 

16. See infra § 243. 

17. U:S.—Continental Ins. Co. of 
City of New York vy. Fortner, 25 F. 


(2d) 398; Kimmerle v. Farr, 189 F. 
205 1) Ll LC Ce i Oe Wari hero. 
v. German-American Filter Co., 164 F. 
8505, 90 LC. CrAe biel mMOdich nom Man iced 
Excelsior Coal Co. v. Gildersleeve, 160 
BY PAT Si CaG racic 25 

Ala.—Western Union 
Thomas, 96 So. 8738, 209 Ala. 657; 
Somerall v. Citizens’ Bank of Brew- 
ton, 94 So. 476, 208 Ala. 501; Moon 
v. Crowder, 72 Ala. 79; Langford v. 
Cummings, 4 Ala. 46; Hill v. Condon, 
70 So. 208, 14 Ala.App. 332. 

Ariz.—Central Copper Co. v. Kle- 
fisch, 270 P..629, 34 Ariz. 230. 

Ark.—Shide y. Burns, 259 S.W. 
GS) Amin 27. 

Cal.—Lucy v. Davis, 126 P. 490, 163 
Cal. 611; Bullard v. Stone, 8 P. , 
67 Cal. 477; McNeal v. Foreman, 3 
P.(2d). 583, 117 CalApp: 155; Corvin 
v. Smead Inv. Co., 1 P.(@2d) 507, 115 
Cal.App. 175; Milwaukee Bldg. Co. 


Neha sO ga. 


372, 


v. Wetzel, 270 P. 382, 93 Cal. App. 775;- 


Pacific Portland Cement Co. Consoli- 


App. 501. 

Colo.—Mouat v. Wood, 45 P. 389, 22 
Colo. 404. 

Conn.—New Haven County Bank 
v. Mitchell, 15 Conn. 206; Nichols v. 
Turney, 15 Conn. 101. See Simeoli v. 
Derby Rubber Co., 71 A. 546, 81 Conn. 
423 (holding that, where in action for 
injuries, the complaint properly de- 
scribed several acts of negligence as 
the causes of plaintiff’s injuries, and 
all of them were proved, the fact that 
several others were also established 
without objection should not defeat a 
recovery). 

Ga.—Francis v. Dickel & Co., 68 Ga. 
255; Jones v. Mobile, ete., R. Co., 55 
Ga. 122; Thomas v. Ellis, 25 Ga. 137; 
Goodtitle v. Roe, 20 Ga. 135; Morri- 
son v. Hays, 19 Ga. 294; Bishop v. 
State, 9 Ga. 121; Massee v. Parrott, 
114 S.B. 225, 29 Ga.App. 109. 

Jll.—Ascher Bros. Amusement En- 
terprises v. Industrial Commission, 
142 N.E. 488, 311 Ill. 258; Petersen 
V. Klein: Jete., ‘Traction ) Co. 87 Ni Be 
345, 2388 Ill. 403 [aff 142 Ill.App. 34]; 


Hoover v. Empire Coal Co., 149 Ill. 
App. 258. 

Ind.—Wagner v. Meyer, 101 N.E. 
397, 53 Ind. App. 223. 


Iowa.—Ball v. James, 158 N.W. 684, 
176 Iowa 647; Livingston v. Stevens, 
94 N.W.,925, 122 Iowa 62: 

Kan.—Jagegar v. Plunkett, 106 P. 
280, 81 Kan. 565, 25 L.R.A.N.S. 935; 
Grandstaff v. Brown, 23 Kan. 176. 

Ky.—Sutton v. Western Union Tel. 
Co., 110 S.W. 874, 129 Ky. 166, 33 Ky. 
LeaybiGt: “Norton wae Sanders; @3) dear 
nea 4 3; Outen v. Merrill, 2 Litt. 
305. 

La.—Graham v. Interstate Electric 
Co., 127 So. 879, 170 La. 392; Freiler 
Mercantile Co. v. Chaney, 83 So. 436, 
146 La. 138; O’Reiliy v. Irwin, 78 So. 


245, 143 La. 81; Scott v. Jackson, 12 
La.Ann. 640; Ames v. People’s Tel., 
5 La.Ann. 183. 


Me.—Brown v. Moran, 42 Me. 44; 
shied 3 v. Bangor, 16 Me. 187, 33 Am. 


D652. 

Md.—Stockham vy. Malcolm, 74 A. 
569,111 Mad. 615, 19 ‘Ann.Gas) 75oF 
Struth vy. Decker, 59 A. 727, 100 Md. 
368; Slingluff v. Andrew Volk Build- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by instructions,!§ or limited to a particular issue,?® 
nor can it be disregarded by the appellate court.?° 
In other words, incompetent evidence, when admit- 


ers’ Supply Co., 43 A. 759, 89 Md. 557; 
Atwell v. Grant, 11 Md. 101. 
Mass.—Getins v. Breeyear, 147 N.E. 
876, 252 Mass. 326; Robbins v. Mc- 
Cabe, 131- N.E. 799, 239 Mass. 275; 
Matthews v. New York Cent. & H. R. 
Re Cosed20> NE. 11855 28h Mass= 10; 
Orpin v. Morrison, 120 N.E. 183, 230 
Mass. 529; Hubbard v. Allyn, 86 N.E. 
356, 200 Mass. 166; Garfield, ete., Coal 
Co. v. Pennsylvania Coal, etc., Co., 84 
N.E. 1020, 199 Mass. 22; Rice v. Ban- 
croft, 11 Pick. 469; Wait v. Maxwell, 
bRPicly AltA MerAmsaD Aso 1. 
Minn.—Wondra v. National Life 
Ins. Co., 147_N.W. 961, 126 Minn. 136. 
Miss.—New Orleans, M. & C. R. Co. 
v. Mauldin, 60 So. 211, 103 Miss. 244. 
Mo.—Roberts v. Schaper Stores Co., 
3 S.W.(2d) 241, 318 Mo. 1190; We- 
niger v. Weniger, (App.) 32 S.W.(2d) 
775; Cox v. Home Ins. Co. of New 
(App.) 19 S.W.(2d) 297 [rev 
52 S.W.(2d) 872]; Elmore v. Cox, 
(App.) 9 S.W.(2d) 681; Wrightsman 
v. Glidewell, 239-S.W. 574, 210 Mo. 


App. 367; Harrison vy. Coleman, 
(App.) 154 S.W. 456; Covell v. West- 
ern Union Telegraph Co., 147 S.W. 


555, 164 Mo.App. 630; Scholl v. Gray- 
son, 127 S.W. 415, 147 Mo.App. 652; 
Joseph v. Metropolitan St. R. Co., 107 
S.W. 1055, 129 Mo.App. 603; Freier- 
muth v. McKee, 86 Mo.App. 64; R. L. 
McDonald & Co. v. Cash & Hainds, 
45 Mo.App. 66. 

Mont.—St. George v. Boucher, 274 
P. 489, 84 Mont. 158; Eablonski v. 
Close, 225) P2.129). 7OoMont.2 292: 

Neb.—Metz v. Chicago, B. & Q. R. 
Co., 129 N.W. 994, 88 Neb. 459; Sheib- 
ley v. Nelson, 121 N.W. 458, 84 Neb. 
393; Omaha Southern R. Co. v. Bee- 
son, 54 N.W. 557, 36 Neb. 361; West- 
ern Mattress Co. v. Potter, 95 N.W. 
841, 1 Neb. (Unoff.) 627, 631. 

N.J.—Condit v. Blackwell, 19 N.J. 
Eq. 193 [rev'on other grounds 22 N.J. 


Eq. 481]; Barry v. Bergen Meadows 
8 gO eae 156A. 10) 9° Nid. Misc. 
(E 


N.M.—Priestley v. Law, 262 P. 931, 
33 N.M. 176. 

N.Y.—In re Findlay, 170 N.E. 471, 
253 N.Y. 1; Otten v. Manhattan R. 
Co., 44 N.E: 1035, 150 N.Y. 395, 3 Ann. 
Cas. 264; Crane v. Powell, 34 N.E. 
911, 139 N.Y. 379; Flora v. Carbean, 
38 N.Y. 111; Hoffman v. Lehigh Val- 
ley R. Co., 177 N.Y.S. 140, 188 App. 
Div. 414; Wightman v. Campbell, 146 
N.Y.S. 666, 161 App.Div. 49 [aff 112 
N.E. 184, 217 N.Y. 479]; Schieck v. 


Donohue, 87 N.Y.S. 206, 92 App.Div. 
3333 Harris: -v. Panama.) Ri. Co., 
18 \N.Y.Super. 312; Dorendinger v. 


Tschechtelin, 12 Daly 34; Rosenwas- 
ser v. Rosenwasser, 179 N.Y.S. 617, 
110 Mise. 38 [rev on other grounds 
182 N.Y.S. 27, 182 App.Div. 715]; Aus- 
tin v. Southworth, 34 N.Y.S. 88, 13 
Buc 45; Wallach v. Kind, 16 N.Y.S. 

04. 

N.C.—Webb v. Rosemond, 90 S.E. 
306, 172 N.C. 848; Miller v. Asheville, 
Le Sw V62,. 1125 NC. 759: 

N.D.—Watson v. Nelson, 172 N.W. 
823, 42 N.D. 102; Goldstein v. North- 
ern Pac. Ry. Co., 164 N.W. 148, 37 N. 
D. 602, L.R.A.1918A 612. 

Ohio.—Massillon Savings & Loan 
Co. v. Imperial Finance Co., 151 N.E. 
645, 114 OhioSt. 5238. 

Ok].—Jackson v. Hedlund, 10 P. 
(2d) 385; Dane v. Bennett, 152 P. 
347, 51 Okl. 684. 

Or.—Mergenthaler Linotype Co. v. 


Spokesman Pub. Co., 270 P. 519, 127 
Or s196. 
Pa.—Eby v. Travelers’ Ins. Co., 


Hartford, Conn., 102 A. 209, 258 Pa. 
525; Scott v. Sheakly, 3 Watts 50. 

Porto Rico.—Robles v. Robles, 19 
Porto Rico 416; Miranda v. Fiol, 18 
Porto Rico 65; People v. Asencio, 16 
Porto Rico’ 337; Falero v. Falero, 15 
Porto Rico 111. 

R.I.—Perry v. Sheldon, 75 A. 690, 
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| admissible ;74 


30 R.I. 426. 
S.C.—Wessinger v. Duncan, 102 S. 
BH. 6, 113 S.C. 205; Ramsey’ v. -Hill, 


75 S.H. 366, 92 S.C. 146; Mitchell v. 
Allen, 61 S.E. 1087; 62 S.B. 399, 81 
S.C. 340; Nesbitt v. Louisville, etc., 
R.. Co.;.29.-S.C.L. 697. 

S.D.—Cox vy. Holcomb, 170 N.W. 
166, 41 S.D. 308. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Neville, (Civ.App.) 272 S.W. 597; 
paank v. Coe, (Civ.App.) 134 S.W. 


Utah.—Coke v. Timby, 192 P. 624, 
bioUtam 253. 

Vt.—Streeter’s Dependents v. Hun- 
ter, 108 A. 394, 93 Vt. 483; Pocket 
v. Almon, 96 A. 421, 90 Vt. 10; Tap- 
lin & Rowell v. Harris, 90 A. 956, 88 
Vt. 15; Boville v. Dalton Paper Mills, 
85 A. 623, 86 Vt. 305; Barrell v. Dick- 
inson, 74 A. 234, 82 Vt. 551; Porter v. 
Gile, 44 Vt. 520. 

Va.—Newberry v. Watts, 82 S.E. 
703, 116 Va. 730; Pilkerton v. Rober- 
son, 65 S.E. 835, 110 Va. 136. 

Wis.—John v. Pierce, 178 N.W. 297, 
172 Wis. 44. 

Wyo.—Kelly  v. 266). P. 
10458, 38 Wyo. 346. 

Ont.—Comstock v. Galbraith, 21 U. 
CAOLB 32297 

[a] Rule based on theory that had 
the evidence been excluded, the party 
offering it might have proved the 
facts by other evidence. Anselwitz v. 
Se 163 N.Y.S. 180, 98. Misc. 


93. 

[b] Where evidence has been tak- 
en and filed out of time, but no mo- 
tion to suppress has been filed, it may 
be considered. Matthews v. Spangen- 
berg, 19 F. 823, 20 Blatchf. 482. 

[ec] Wariance.—(1) Where defend- 
ant did not object to evidence on the 
measure of damages on the ground of 
variance, but adopted the theory that 
such evidence, while admissible, was 
shown to be false by the complaint, 
defendant cannot thereafter complain 
that the issue should not have been 
submitted to the jury. Green v. 
Biggs, 83 S.H. 553, 167 N.C. 417. (2) 
But, where insured, in action on fire 
policy, testified that he and his wife 
were partners at time policy issued 
and fire occurred, but in his complaint 
alleged he was sole owner, and de- 
fendants did not deny ownership in 
answer or set up such misrepresen- 
tation, but referred to goods as being 
owned by plaintiff, they could not 
thereafter deny insured’s sole owner- 
ship, and the fact that such evidence 
was admitted without objection was 
immaterial. Bullard v. Pilot Fire Ins. 
Co.,,126 S.E..179, 189 N:C. 34. ; 

{dj Testimony by incompetent 
witness may generally, as between 
the parties, be considered when not 
objected to. Cronin v. Cronin, 27 S. 
W.(2d) 950, 234 Ky. 207. 

18. U.S.—American Temperance 
Life Ins. Ass’n of City of New York 
v. Solomon, 209 F. 345, 126 C.C.A. 271. 

Ala.—Parisian Co. v. Williams, 83 
So. 122, 203 Ala. 378; Birmingham 
Ry., Light & Power Co. v. Girod, 51 
So. 242, 164 Ala. 10, 137 Am.S.R. 17. 

Ariz.—Central Copper Co. v. Kle- 
fisch, 270 P. 629, 634, 34 Ariz. 230 [cit 


Dellman, 


Cyc]. 

Ark.—Phelan v. Bonham, 9 Ark. 
389. 

Cal.—Pearce v. Elbe, 276 P. 389, 98 


Cal.App. 101. 
Conn.—Roberts v. New York, N. H. 
&. AR Co, 1420455, 107Conn.. 681. 
Ga.—Woddail v. Austin, 44 Ga. 18. 
Poa ab aan v. Becker, 45 Iowa 
Ky.—Maysville v. Guilfoyle, 62 S. 
W. 493, 110 Ky. 670, 23 Ky.L. 43; Ban- 
non v. Clark County Cement Co., 37 
S.W. 76, 18 Ky.L. 504. ‘ 
Miss.—Edge v. Keith, 21 Miss. 295. 
Mo.—Donnell v. Stein, 53 S.W.(2d) 
903; B. F. Coombs, etc., Commission 
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ted without objection, has the same effect and must 
be given the same consideration as if it were legally 
hence it is entitled to its full and 


Co. v. Block, 32 S..W. 1139, 130 ‘Mo. 
668; Maxwell v. Hannibal, ete., R. 
Co., 85 Mo. 95; City of St. Louis v. 
Toney, 21 Mo. 243; Hall v. Jennings, 
87 Mo.App. 627. 

N.C.—J. N. Coe & Co. v. First Real- 
ee Loan Co., 150 S.E. 334, 197 N.C. 


Okl.—Jackson v. Hedlund, 10 P. 
(2a) 385. 

Tex.—Mitchell v. Deane, (Civ.App.) 
294 S.W. 347; Galveston, H. & S. A. 

. Harden, (Civ.App.) 236 S. 
W. 146; Texas Power & Light Co. v. 
Burger, (Civ.App.) 166 S.W. 680; El 
Paso. 61 oR CO. Vaart, (Civ. App) 
93 S.W. 166; St. Louis & S. W. Ry. 
Co. of Texas v. Foster, (Civ.App.) 89 
S.Ww. 450. 

Wyo.—Henderson vy. Coleman, 115 
P. 439, 1136, 19 Wyo. 183. 

[a] Rule applied.—(1) Where evi- 
dence showing the amounts’ paid for 
nursing and medical treatment on ac- 
count of personal injuries was admit- 
ted without objection to its compe- 
tency or relevancy, charges that no 
recovery could be had for such items, 
because not shown to be reasonable, 
were properly refused. Birmingham 
Ry., Light & Power Co. v. Girod, 51 
So. 242, 164 Ala. 10, 137 Am.S.R. 17. 
(2) In action involving liability of 
defendant county for death of plain- 
tiff’'s intestate due to giving way of 
bridge, where statement of former 
member of defendant’s board of su- 
pervisors that bridge was unsafe was 
in the record without objection, de- 
fendant was not entitled to an in- 
struction requiring the jury to give 
no effect to the statement. McDer- 
mott v. Ida County, 171 N.W. 690, 186 
Iowa 736. (3) Where a rejected prior 
application for life insurance by in- 
sured was offered and received in evi- 
dence without objection, and without 
proof by the subscribing witnesses, as 
falsifying a subsequent application, 
reciting that he had never been re- 
jected, an instruction submitting to 
the jury whether such prior applica- 
tion was in fact executed by insured 
was erroneous. American Temper- 
ance Life Ins. Ass’n of City of New 
York v. Solomon, 209 F. 345, 126 C.C. 
AMD RIL: ; 

[b] Wariance.—Where evidence is 
admitted without objection, the ques- 
tion of variance cannot be raised on 
an instruction to the jury. Western 
Union Telegraph Co. v. Robertson, 
126 S.W. 629, 59 Tex.Civ.App. 426; 
Galveston, H. & S. A. Ry. Co. v. Grant, 
124 S.W. 145, 58 Tex.Civ.App. 181. 

19. Dolphin v. Plumley, 56 N.E. 
281, 175 Mass. 304. 

[a] Absence of request to limit 
purpose of evidence.—Where proofs 
of death were admitted in evidence 
generally in an action on a policy, 
and insurer made no request to limit 
the use of such papers to the special 
purpose for which they were offered, 
it could not complain that the evi- 
dence was not subsequently limited. 
Paquette v. Prudential Ins. Co., 79 N. 
BE. 250, 193 Mass, 215. 

20. See Appeal and Error § 730. 

21. Ala.—Birmingham Ry. & Elec- 
tric Co. v. Wildman, 24 So. 548, 119 
Ala. 547. 

Md.—Continental Ins. Co. v. Burns, 
125 A. 232, 144 Md. 429; Chesapeake 
Brewing Co. v. Goldberg, 69 A. 87, 
107 Md. 489, 15 Ann.Cas. 879; Farmers 
Bank of Maryland v. Duvall, 7 Gill&J. 


78. 
RG Pee hee v. Sissa, 5 Nev. 
N.Y.—Brady v. Nally, 45 N.B. 547, 

151 N.Y. 258. 


Okl.—Sanley v. Wilkinson, 229 P. 
574, 107 Okl. 54. 
Wallace, 8 


Pa.—McCullough  v. 
Another statement of rule.— 


Serg.&R. 181. 
[a] LCEEE 
Evidence which is not of the quality 
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natural probative effeet,?? and may establish a fact 
in issue,?3 and sustain a verdict or judgment based 
It is not error for counsel to comment 


thereon.?# 


or character required by law, al- 
though not intrinsically destitute of 
probative quality, admitted without 
objection and not in conflict with legal 
evidence, should be considered as if 
it was legal evidence. Jones v. Citi- 
zens’ State Bank, 135 PB. 373, 39 Okl. 


393. < 
22. Cal.—Powers v. Board of Pub- 
lic Works, 15 P.(2d) 156; Serv-U- 


Garbage Co. v. Board of Health of 
City and County of San Francisco, 290 
P. 519, 107 Cal.App. 386. 


S.E. 841, 174 Ga. 1. 

Ill—Ascher Bros. Amusement En- 
terprises v. Industrial Commission, 
142 NE. 488, 311 IU. 258: — But.'see 
Hoover v. Emnrire Coal Co., 149 Ill. 
App. 258 (holding that evidence of 
statement of deceased as to how he 
got hurt, not being part of the res 
gestae, is not proof as to the cause of 
the injury, although admitted with- 
out objection). 

Ind.—Earnhart v. Robertson, 10 Ind. 
8; Wagner v. Meyer, 101 N.E. 397, 53 
Ind. App. 223. 

Iowa.—Reid v. Automatic Electric 
Washer Co., 179 N.W. 323, 189 Iowa 
964. 

Kan.—Joggar v. Plunkett, 106 P. 
280, 81 Kan. 565, 25 L.R.A.N.S. 935. 

Md.—American Syrup & Preserving 
Co, v. Roberts, 76 A. 589, 112 Md. 18. 

Mass.—Kelley v. Jordan Marsh Co., 
179 N.E. 299; MacDonald’s Case, 178 
N.E. 647; Ott v. Board of Registra- 
tion in Medicine, 177 N.E. 542, 276 
Mass. 566; Demoranville v. Martin, 
173 N.EH. 436, 273. Mass, -269;" Hi. D: 
Watts Co. v. American Bond & Mort- 
gage Co., 172 N.E. 240, 272 Mass. 84; 
Getins v. Breeyear, 147 N.E. 876, 252 
Mass. 326; Wireless Specialty Ap- 
paratus Co. v. Priess, 140 N.E. 793, 
246 Mass. 274; Douglas v. Holyoke 
Mach. Co., 124 N.E. 478, 233 Mass. 573; 
Knowles v. Boston Elevated Ry. Co., 
123 N.E. 681, 233 Mass. 347, 5 A.L.R. 
1255. 

Minn.—Thompson vy. Lilligaard, 191 
N.W. 405, 154 Minn. 142; Wondra v. 
National Life Ins. Co., 147 N.W. 961, 
126 Minn. 136. 

Miss.—Palmer v. Fair Co., 105 So. 
513, 140 Miss. 294. 

Mo.—Zimmerman v. Schwerzler, 
(App.) 35 S.W.(2d) 379; Munton v. 
A. Drimeier Storage & Moving Co., 
22 S.W.(2d) 61, 223 Mo.App. 1124; 
Robertson  v. Energy Const. Co., 
(App.) 294 S.W. 426; Murphy v. St. 
Louig County Water Co., (App.) 54 
S.W. 69. 

Neb.—Combs v. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5. 

N.M.—Priestley v. Law, 262 P. 931, 
33 N.M. 176. 

N.Y.—Hard v. Ashley, 23 N.E. 177, 
117 N.Y. 606; Ford v. Snook, 199 N.Y. 
S. 630, 205 App.Div. 194 [aff 148 N.E. 
732, 240 N.Y. 624]; Marx v. Edison 
Electric Illuminating Co. of Brooklyn, 
194 N.Y.S., 807, 201 .App.Div. 607; 
Gross v. R. & S. Outfitting Co., 140 
NEY. S. Wb: 

N.D.—Hoover v. Northern States 
Life Ins. Co., 215 N.W. 921, 56 N.D. 


Lippert v. Page, 32 Ohio Cir. 
Cr 44: Thompson vy. Ackerman, 21 
Ohio Cir.Ct. 740, 12 Ohio Cir.Dec. 456. 

Okl.—Dane v. Bennett, 152 P. 347, 
51 Okl. 684; Jones v. Citizens’ State 
Bank, 135: P: 3738, 39 Olkl..393. 
ree aler Linotype Co. v. 
Spokesman Pub. Cojp20 Rab 19 127 
Or. 196; Disch v. Closset, 244 P. 71, 
118 Or. 111. 

Pa.—Pataky v. Allen Motor Co., 100 
Pa.Super. 343. 

Porto Rico.—Fajardo v. Tio, 17 
Porto Rico 230; Falero v. Falero, 15 
Porto Rico 111. 

S.cC.—B'owers v. Southern Ry., 50 
S:E: 19,70 S.C., 377. 
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v. Virginia Ry. 
Power Co., 104 S.E. 393, 127 Va. 694; 
Copperthite v. Loudoun Nat. Bank, 68 
SSH892) 101 Vari 0: 

Wyo.—Kelly v. 266 P. 
1058, 38 Wyo. 346. 

But see infra § 240. 

{a] It may be given such weight 
as triers of facts deem it entitled to. 
Leonard y. Mixon, 23 So. 80, 96 Ga. 
239, 51! “Am sS. R10 1345) Richard] J: 
Biggs & Co. v. BE. Langhammer & Son, 
63 A, 198, 103 Md. 94; Orpin v. Mor- 
rison, 120 N.i:''188, 230 Mass: 529; 
Palmer v. Fair Co., 105 So. 513, 140 
Miss. 294; Goebel v. St.-Louis San 
Francisco Ry. Co., (Mo.App.) 241 S.W. 
665; McVey v. Barker, 92 Mo. ae 
498: Modlin v. C. L. Jones & Co., 1°1 
N.W. 984, 84 Neb. 551; In re Condon’s 
Fstate, 208 N.Y.S. 797, 124 Misc. 845; 
Blowers v. Southern Ry. 50 S.E. 19; 


Dellman, 


70.S.C. 377; Kelly v. Dellman, 266 P. 
1058, 38 Wyo. 346. 
23. U.S.—Paine v. Willson, 146 F. 


438.2 te Ch C.An (44s 
Cal.—Powers v. Board of Public 
Works, 15 P.(2d) 156; Mercantile 
Trust Co. of San Franciso v. Sunset 
ROAG TOUT CoG 8 ee a Oone leon Ons 
461; Martin v. Standley, 265 P. 1021, 
90 Cal.App. 429; Yule v. Miller, 252 
P. 733, 80 Cal.App. 609; Mushet v. 
Fox, 91 P. 534, 6 Cal.App. 77. But see 
Palmer v. Guaranty Trust & Savings 
Bank, 188° P. 302, 45 CalApp. 572 
(holding that testimony of plaintiff, 
in action against an administrator, 
incompetent under Code Civ. Proc. 
§ 1880, although admitted without ob- 
jection, is of no evidentiary value, 
and eannot support a judgment). 
Ga.—Citizens’ Nat. Bank of Dan- 
yin v. Fender, 94 S.E. 90, 31 Ga.App. 
Ind.—Hege & Co. v. Tompkins, 121 
N.E. 677, 69 Ind.App. 273; Wagner v. 
Meyer, 101 N.E. 397, 53 Ind.App. 223; 
Metronolitan Life Ins. Co. v. Lyons, 
98 N.E. 824, 50 Ind.App. 534. 
Iowa.—Reid v. Automatic Electric 
Washer Co., 179 N.W. 323, 189 Iowa 


poe 
Kan.—Jaggar v. Plunkett, 106 P. 
280, 81 Kan. 565, 25 L.R.A.N.S. 935. 

Md.—American Syrup & Preserv- 
ne Co. v. Roberts, 76 A. 589, 112 Md. 

Mass.—Wood v. Blanchard, 98 N. 
E. 616, 212 Mass. 53; Bagley v. Won- 
derland Co., 91 N.E. 317, 205 Mass. 
238; Jaquith v. Morrill, 90 N.E. 556, 
204 Mass, 181; Hubbard v. Allyn, 86 
N.E. 356, 200 Mass. 166. 

Minn.—Wondra v. National Life 
Ins. Co., 147 N.W. 961, 126 Minn. 136; 
Western Land Securities Co. v. Dan- 
iels-Jones Co., 129 N.W. 587, 113 
Minn. 317; Metropolitan Musie Co. v. 
Shirley, 108 N.W. 271, 98 Minn. 292. 

Neb.—Combs v. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5; Metz v. 
Chicago, B. & Q. R. Co., 129 N.W. 994, 
88 Neb. 459. 

N.Y.—Witmark v. New York El. R. 
Co., 44 N.E. 78, 149 N.Y. 893; Crane 
v. Powell, 34 N.B. 911, 189 N.Y. 379; 
Flora v. Carbean, 38 N.Y. 111; Ford 
v. Snook, 199 N.Y.S. 630, 205 App.Div. 
194 [aff 148 N.B. 7382, 240 N.Y. 624]; 
American Writing Machine Co. v., 


Bushnell, 30 N.Y.S. 228, 9 Mise. 462. 
N.D.—Hoover v.- Northern States 
215 N.W. 921, 56 N.D: 


ie Tn Sae@or, 


Okl.—Dane v. Bennett, 152 P. 347, 
51 Okl. 684. 

S.D.—Lane Independent Consol. 
School Dist. No. 1 of Jerauld County 
v. Hndahl, 224 N.W. 951, 55 S.D. 78. 

Can.—Yukon Election Case, 37 Can. 
S.C, 495. 

{a] Evidence of value.—(1) Proof 
of the cost of replacing an article 
lost by a carrier, when received with- 
out objection, may be accepted as 
establishing the value of the article. 
O’Rourke v. Bates, 133 N.Y.S. 392, 73 


[§ 239 


on evidence admitted without objection,?® nor is it 
error for the court to give instructions based on 
such evidence;?® and this applies to evidence not 


&{| Misc. 414. 


(2) In an action for the 
burning of a residence, injury to 
shade “trees, etc., where defendant 
made no objection to proof of value 
of the property without any showing 
as to market value, such value fur- 
nishes the standard for assessment 
of damages. Jeffress v. Virginia Ry. 
& Power Co., 104 S.E. 393, 127 Va. 


694. 

24. U.S.—Schlemmer v. _ Buffalo, 
R&P Rye Cole27Tes. Cte a0Te 6205-8 
S. 1, 51 L.Ed. 681. But see Goehrig 
v. Stryker, 174 F. 897 (holding that a 
verdict cannot be supported by in- 
competent evidence alone, although it 
was admitted without objéction). 

Ga.—Massee v. Parrott, 114 S.E. 
225, 29 Ga.App. 109. 


Ky.—Bradley v. Gearhart, 237 S. 
W. 10, 194 Ky. 399. 
Minn.—Thompson Vis Lillegaard, 


191 N.W. 405, 154 Minn. 142. 
Mo.—Robertson vy. Energy Const. 
Co., (App.) 294 S.W. 426. 
Neb.—Sheibley v. Nelson, 121 N.W. 
458, 84 Neb. 393. 
Pa.—Poluski v. Glen Alden Coal 
Coy £33; “Ac 819) 9286 wear e4%3- 


Porto Rico.—Miranda v. Fiol, 18 
Porto Rico 65. 
S.D.—Cox v. Holcomb, 170 N.W. 


166, 41 S.D. 308. 

But see infra § 240. 

25. Birmingham Ry. & Electric 
Co. v. Wildman, 24 So. 548, 119 Ala. 
547; Chicago & E. I. R. Co. v. Mochell, 
61 N.BH. 1028, 193 Ill. 208, 86 Am.S.R. 
318 [aff 96 Lll.App. 178]; Spicer v. 
Spicer, 155 S.W. 8382, 249 Mo. 582, 
Ann.Cas.1914D 238; Hayden v. Hoad- 
ley, 111 A. 348, 94 Vt. 345. 

[a] Where evidence is admissible 
for particular purpose only, a party 
may protect his rights by requesting 
an instruction limiting the use of the 
evidence to such purpose; and where 
he fails to do so he may not complain 
because the counsel of the adverse 
party, in his argument to the jury, 
laid undue emphasis on the evidence 
as showing the facts which it was 
not competent to prove. Spicer v. 
Spicer, 155 S.W. 832, 249 Mo. 582, 
Ann.Cas.1914D_ 238 

Statements by counsel as to facts, 
comments, and arguments generally 
see infra § 285 et seq. 

2 U.S.—Arkansas Short Leaf 
Lumber Co. v. Hemler, 281 F. 914. 

D.C.—Newman vy. United States, 43 
App.D.C. 58. 

Ga.—Folds v. City Council of Au- 
gusta, 151 S.E. 685, 40 Ga.App. 827; 
Haves v. J. E. Field & Son, 68 S.E: 
556, 8 Ga.App. 69. 

Ill.— Norton v. Clark, 97 N.E. 1079, 
253 Ill. 557; Chicago & E. I. R. Co. v. 
Randolph, 101 Ill.App. 121 [aff 65 N. 
E. 142, 199 Ill. 126). 

Iowa.—Jackson v. City of Grin- 
nell, 122 N.W. 911, 144 Iowa 232; An- 
drews v. Chicago & G. W. Ry. Co., 105 
N.W. 404, 129 Iowa 162. 

Ky.—Chesapeake & O. Ry. Co. v. 
Weddington, 22 S.W.(2d) 131, 231 Ky. 
745; Mann v. Watson, 283 S.W. 1052, 
214 Ky, 729. 

Mo.—Slyman v. Simon, (App.) 48 

Swift v. St. Louis-San 


S.W.(2d) 140; 
Francisco Ry. Co., (App.) 15 S.W. 


(2d) 964; Fleeman vy. Pittman, 264 - 
S.W. 442, 216 Mo.App. 330; Joseph 
v. Metropolitan St. R. Co.,. 107 S,w. 


1055, 129 Mo.App. 603. 

Pa.—Luckett v. Reighard, 93 A. 
778, 248 Pa. 24, Ann.Cas.1916A 662; 
Weckerley Vv. Geyer, 11 Serg.&R. 35. 

Va.—City of Richmond v. Cheat- 
wood, 107 S.H. 830, 130 Va. 76; 
Vaughan v. Mayo Milling Co., 102 Si 
BE. 69%; 129 Wa.) 148. 

Wash.—Kane v. Nakamoto, 194 P. 
381, 113 Wash. 476; Gardner v. 
Frederick, DGS os iiS55 06 Wash. 324; 
Dahlgren v. Chicago, M. & P. S. Ry. 
Co., 148 P. 567, 85 Wash. 395. 

But see infra § 240. 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 239-240] 


within the pleadings,?7 if the pleadings could be 
amended ;?° and it has further been held that fail- 
ure to charge on an issue not pleaded is error, where 
evidence on such issue is introduced without objec- 
A party who allows the admission of im- 


tion.*® 
proper evidence cannot insist on 


proper evidence in rebuttal over the objection of 


the adverse party.®° 


[§ 240] (2) Exceptions to, or Qualification of, 
It has been held that the rule that incompe- 
tent evidence admitted without objection should be 


Rule. 


given the same consideration and 


as though it were legally admissible?! does not apply 
where the fact shown by the evidence furnishes no 
basis for a recovery,?2 or shows aftirmatively that 
no recovery can be had,*? or to evidence having no 


[a] Rule applied.—(1) A party is 
not in position to complain of an in- 
struction that a fact is to be consid- 
ered by the jury, but is entitled to 
very little weight, where he inter- 
posed no objection to the admission 
of the evidence on which the instruc- 
tion is based. Newman v. United 
States, 438 App.D.C. 53. (2) Instruc- 
tion that damage was market value 
could not be complained of by de- 
fendant not cbjecting to eyidence 
thereof, regardless of whether stat- 
ing correct measure of damages. 
Electric City Brick Co. v. Minter, 144 
S.E. 824, 38 Ga.Apn. 583. (3) Where 
plaintiff, without objection or contra- 
diction on the part of defendant, has 
been allowed to use an improper 
method of proving damage to prop- 
erty, he is entitled to an instruction 
accordingly, and may prove damages, 
where there is evidence of probative 
value. City of Richmond v. Cheat- 
wood, 107 S.E. 830, 130 Va. 76. 

27. Ga.—Tietjen v. Dobson, 152 
S.B. 222, 170 Ga. 123, 69 A.L.R. 1408. 

Kan.—Hoskinson v. Smyser, 148 P. 
640. 95 Kan. 568. 

Ky.— Louisville & N. R. Co. v. Sear- 
brough, 270 S.W. 494, 208 Ky. 79. 

La.—Abel v. Gulf Refining Co., 
(App.) 138 So. 708 [set aside on other 
grounds 143 So. 82]. 

N.J.—Perry v. Lyon Const. Co., 145 
A. 637, 7 N.J.Misc. 403. 

N.C.—Green v. Biggs, 83 S.E. 553, 
BOG ING, ADT: 

Ohio.—Frank Bros. v. Far Store, 18 
OhioApp. 275. 

Or.—Mathews v. City of La Grande, 
299 P. 999, 136 Or. 426. 

S.C.—Gowns v. Watts Mill, 133 S. 
BH. 550, 185 S.C. 163. 

Wash.—Dial v. Dominick, 300 P. 
1061, 163 Wash. 253. 

See United Cattle Loan & Live 
Stock Co. v. Randall, 200 N.W. 608, 
198 Iowa 992 (holding that, although 
instruction included an issue not coy- 
ered by pleadings, it was not error, 
where evidence on such issue was not 
objected to, there was no motion to 
exclude the instruction, and case was 
tried on theory that such issue exist- 
ed). And see Pease v. Citizens’ State 
Bank of Harlham, 214 N.W. 486, 204 
Iowa 70 (holding that, under “theory 
of the case’ doctrine, issues not 
formally pleaded but tried out by 
parties by mutual acquiescence should 
be submitted). 

But see infra § 240. 

{a] Instruction unauthorized by 
pleadings, but germane to evidence 
admitted without objection, is not 
erroneous. Tietjen v. Dobson, 152 S. 
222, 170° Ga. 223, 69 ALR. 1408; 
Satterfield v. Medlin, 130 S.H. 822, 161 
Ga. 269. 

{b] Rule applied.—(1) Where 
pleadings raised no issue that city 
lacked funds. to repair sidewalk, but 
testimony thereon was submitted 
without objection, the court ptop- 
erly gave instruction on law covering 
testimony. Mathews v. City of La 
Grande, 299 P. 999, 136 Or. 426. (2) 
That instructions were broader than 
complaint respecting damages from 


TRIAL 


the rule before 


introducing im- 
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bearing on any fact in issue;** and that, contrary to 


stated,?® evidence not within the 


issues, although admitted without objection, will not 
sustain a charge thereon,?* or support a judgment ;3* 
and the jury should be instructed to disregard it.*® 
It has also been held that evidence competent for 
some purposes cannot be made the basis of a finding 


on another subject as to which it is inadmissible, 


probative effect 
is error.*° 


assault was not error, where evi- 
dence of such damages was admitted 
without objection. Dial v. Dominick, 
300 P. 1061, 163 Wash, 253. 

[ec] Defenses not pleaded may be 
based on evidence admitted without 
Objection, and court may charge 
thereon. Kiser v. Westbrook, 125 S. 
BE. 774, 83 Ga.App. 208; Joseph Lie- 
bling, ine! Vv. Cle Ptabb < Cos 1716 
S.E. 666, 30 Ga.App. 38. 

[d] In Missouri (1) it has been 
held that, where evidence outside the 
pleadings has been admitted with- 
out objection, it is not error to in- 
struct on the evidence introduced. 
Parker v. St. Louis-San Francisco 
Ry. Co., 41 S.W.(2d) 386 (holding in- 
struction on contributory negligence 
not alleged in answer proper, where 
testimony regarding contributory 
negligence was admitted without ob- 
jection); Talbert v. Chicago, R. I. & P. 
Ry. Co., 15 S.W.(2d) 762, 321 Mo. 1080 
[cert den 50 S.Ct. 26, 280 U.S. 567, 74 
L.Ed. 621]; Burnison v. Souders, 35 
S.W.(2d) ‘619, 225 Mo.App. 1159; 
D’Wolf v. Stix-Baer & Fuller Dry 
Goods Co., (App.) 273 S.W, 172; Smith 
v. North British & Mercantile Ins. 
Co., 263 S.W. 1031, 214 Mo.App. 539 
(holding that, where evidence as to 
defendant agent’s ratification of the 
action of his clerk in countersigning 
a policy was admitted without ob- 
jection that ratification was not 
pleaded, it was not error to instruct 
on question of ratification, although 
not rleaded); Frank Hart Realty Co. 
v. Ryan, (App.) 218 S.W. 412 [aff 232 
S.W. 126, 288 Mo. 188]; Garner v. 
Kansas City Bridge Co., (App.) 194 
S.W. 82 (instruction in personal] in- 
jury suit permitting recovery for 
loss of past earnings is without prej- 
udice, although not specifically cov- 
ered by allegations of complaint, 
where plaintiff without objection has 
introduced ‘evidence thereof); Mich- 
ell v. Samford, 130 S.W. 99, 149 Mo. 
App. 72. (2) On the other hand, it 
has been held that it is erroneous to 
broaden the issues by an instruction, 
even though evidence on such issue 
is admitted without objection. Gandy 
v. St. Louis-San Francisco Ry. Co., 
44 S.W.(2da) 634; Kitchen v. Schlue- 
rer oe Co., 20 S.W.(2d) 676, 323 Mo. 
LENS; 

Applicability of instructions to 
case generally see infra §§ 646-677. 

28. St. Louis Bank Equipment & 
Fixture Co. v. Bank of Rolling Fork, 
277 BE. 774; Clay v.. Brown, 142° S.B. 
911, 38 Ga.App. 157. 

29. Des Moines Asphalt Paving 
Co. v. Lincoln Place Co.,.207 N.W. 
563, 201 Iowa 502. 

30. Esque v. United Rys. Co. of 
ar Louis, 157 S.W. 1061, 174 Mo.App. 
31. See supra § 239. 
S2. Hanson v. Marion, 151 N.W. 

195, 128 Minn. 468. 

[a] Rule that incompetent evi- 
dence received without cbjecticn is 
sufficient to sustain finding (1) ap- 
plies only where such evidence tends 
to establish an enforceable right. 
Hanson vy. Marion, 151 N.W. 195, 128 


although it was admitted without objection,®® and 
that where evidence, although admitted without ob- 
jection, is insufficient to sustain the hypothesis set 
out in an instruction, the giving of the instruction 
Failure to object to evidence does not 
give it any greater weight than it wou'd have had 
if objection had been made,*? and evidence which 
is without probative value, even though admitted 


Minn. 468. (2) Such rule does rot 
apply where the fact established by 
the incompetent evidence is an oral 
agreement, unenforceable under the 
statute of frauds. Hanson v. Marion, 
supra, , 

33. Brookman y. Rennolds, 98 S.E. 
543, 148 Ga. 721. 

34 Sun Ins. Office of London v. 
Heiderer, 99 P. 39, 44 Colo. 293; Bris- 
tol Telephone Co. v. Weaver, 243 S.W. 
299, 146 Tenn. 511; Virginia Iron, 
Coal & Coke Co. v. Hughes’ Adm’r, 
88 S.E. 88, 118 Va. 731. 

[a] Thus, in an action for death 
by electrocution, although an ordi- 
nance requiring the insulation of elec- 
tric wires was offered in evidence 
without objection, an instruction on 
the effect of this ordinance was error, 
there being no ‘evidence that the 
place where decedent was electrocut- 
ed was within the corporate limits of 
the city. Bristol Telephone Co. v. 
Weaver, 243 S.W. 299, 146 Tenn. 511. 
as See supra § 239 text and note 


36. Moody v. Rowland, 99 S.W. 
1112, 100 Tex. 363. See also Rice v. 
Armour & Co., 187 N.W. 588, 194 Iowa 
144 (holding that the court need not 
submit to the jury an issue not raised 
by the pleadings, even though evi- 
dence was admitted on behalf of both 
parties without objection). But see 
McKee v. Garner, (Tex.Civ.App.) 168 
S.W. 1031 (holding that, where evi- 
dence raising an issue was received 
without objection, although the issue 
was not presented by the pleadings, 
instructions submitting the issue 
were proper). 

Applicability of instructions to case 
generally see infra §§ 646-677. 

37. New Idea Pattern Co. v. Whe- 
lan, »53 A. 3953) ‘ToerConn.<"455,5- 4580 
Moody v. Rowland, 99 S.W. 1112, 100 
Tex. 363; Western Union Tel. Co. v. 
Smith, 28 S.W. 931, 88 Tex. 9; Cooner 
v. Loughlin, 13 S.W. 37, 75 Tex. 524; 


Jamison Gin Co. v. Measels, (Tex. 
Civ. App.) “BOT PR Sowa ise: Contra 
Lemons v. Biddy, (Tex.Civ.App.) 149 
S.W. 1065. 


“A judgment cannot be founded on 
a finding of facts not in issue, al- 
though they may have been shown by 
evidence to which no proper objection 
was taken.” New Idea Pattern Co. v. 
Whelan, supra. 

38 Jamison Gin Co. v. Measels, 
(Tex.Civ.App.) 207 S.W. 365. 

39. Gunther v. Liverpool, ete., Ins. 
Co., 85 KF. 846; Kittel v. Schmieder, 
85 N.Y-S. 977, 89 App.Div. 618. 

40. Industrial Loan & Investment 
Co. v. Miller, (Miss.) 141 So. 587. 

41. Shaw v. McKenzie, 160 A. 911, 
131 Me. 248; John P. Pettyjohn & 
mans v. Basham, 100 S.E. 813, 126 Va. 


{a] Illustration.—In a real action 
against one claiming under devise, 
testimony, admitted without objec- 
tion, that defendant made statement, 
not, based on defendant’s personal 
knowledge, tending to show that re- 
corded deed to testatrix was never 
delivered, did not support a verdict 
for plaintiff, even if the statement 
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without objection, will not sustain a verdict.*? 
between evidence not 
strictly admissible and illegal evidence,*? and in 
some eases it is held that evidence which is wholly 
or inherently incompetent will not be considered, 
although admitted without objeetion,** and cannot 
form a basis for a finding, verdict, or judgment.*? 
So it has been held that, although incompetent and 
irrelevant evidence has been introduced without ob- 
jection, the court should upon request instruct the 
jury to disregard the same,*® although a refusal so 
to instruct is not error where the evidence is material 


distinction has been made 


TRIAL 
A 


relates.*® 


to the issues, although it might be held incompetent 


statement. 
131 


was based on testatrix’ 
aE v. McKenzie, 160 A. 911, 

e. : 

42. Ga.—Bacon v. Hinesville Bank, 
144 S.E. 125, 38 Ga.App. 422; Mc- 
Swain v. S. & W. Estroff, 129 S.E. 16, 
34 Ga.App. 183; Jarriel v. Savannah 
Guano Co., 128 S.E. 237, 34 Ga.App. 
72; Roesel v. Green, 113 S.E. 35, 28 
Ga.App. 694. 

Me.—Shaw v. McKenzie, 160 A. 911, 
131 Me. 248. 

Okl.—Jones v. Citizens’ State Bank, 
POPE. oho. 59) OKLA 03% 

Tex.—Southern Surety Co. v. Nalle 
& Co., (Commn.App.) 242 S.W. 197 
[rev (Civ.Anp.) 231 S.W. 402]. 

Utah.—Ephraim Willow Creek Irr. 
Co. v. Olson, 258 P. 216, 70 Utah 95. 

[a] Evidence as to transactions 
with decedent is not without proba- 
tive value, within the rule that testi- 
mony without probative value, ad- 
mitted without objection, will not 
support a verdict. Roesel v. Green, 
113 S:E. 35, 28 Ga.App.. 694. 

Cross-references: 

Declarations see infra § 241. 
Hearsay evidence see infra § 242. 
Opinion evidence see infra § 244. 

43. Gracy v. Seaboard Air Line 
Ry., 68 So.'722, 69 Fla. 302. 

{a] It is only evidence not essen- 
tially illegal that will be given its 
full probative value when admitted 
without objection. Gracy v. Sea- 
board Air Line Ry., 68 So. 722, 69 Fla. 
301; Montgomery v. State, 45 So. 879, 
5d) lan, 97. 

44. Dallas Ry. & Terminal Co. v. 
Bankston, (Tex.Commn.App.) 51 S.W. 
(2d) 304 [rev (Civ.App.) 33 S.W.(2d) 
500]; Tunnell v. Moore, (Tex.Civ. 
App.) 53 S.W.(2d) 324. 

[a] Evidence inherently incompe- 
tent is without probative force, 
though admitted without objection. 
Clifton Mercantile Co. v. Conway, 
(Tex.Civ.App.) 264 S.W. 192. 

Mearsay evidence see infra § 242. 

Parol evidence to vary writing’ see 
infra $243. 

45. Sharp v. Baker, 22 Tex. 306; 
Southern Surety Co. v. Nalle & Co., 
(Tex.Commn.App.) 242 S.W. 197 [rev 
(Civ.App.) 231 S.W. 402]; U.S. Fidel- 
ity & Guaranty Co. v. Henderson, 
(Tex.Civ.App.) 538 S.W.(2d) 811; Stub- 
blefield _v. Cooper, (Tex.Civ.App.) 37 
S.W. (2d) 818; Hargis v. Moxon, (Tex. 
Civ.App.) 34 S.W.(2d) 353; Couger v. 
Costello, (Tex.Civ.App.) 10 S.W.(2d) 
746; Harlan-Elzy-Randall Co. We 

American Fruit Growers, (Tex.Civ. 

App.) 7 S.W.(2d) 132; Roberts v. 

Nowlin, (Tex.Civ.App.) 290 S.W. 800; 

Atchison, T. & S. F. Ry. Co. v. Smith, 

(Tex.Civ.App.) 190 S.W. 761 [rev on 
- other grounds 232 S.W. 290]. See 

also infra §§ 241-244. 

[a] Rule applied.—Incompetent 
testimony of an attorney, not object- 
ed to, that he made certain demands 
relative to title before it would be 
acceptable, did not authorize a find- 
ing that title was not good and mer- 
chantable. Stubblefield v. Cooper, 
(Tex.Civ.App.) 37 S.W.(2d) 818. 

46. Hamilton v. New York Cent. 
R. Co., 51 N.Y. 100; Neilson v. New 
York, 1 Silv.Sup. 471, 5 N.Y.S. 688: 
Sperry v. Hellman, i3 N.Y.S. 899, 20 
N.Y.Civ.Proc..225; Brokman vy. Myers, 


Oi NE Yesn doe See also Inloes v. 
American Exch. Bank, 11 Md. 173, 69 
Am.D. 190 (holding that a party may 
always ask the direetion of the court 
upon the effect of testimony, whether 
or not offered subject to objections 
as to its admissibility). But see 
Shaw v. Shaw, 1 Dem.Surr. (N.Y.) 21 
(holding that declarations tending to 
ascribe the contents of a will to un- 
due influence, admitted without ob- 
jection, the mental capacity of the 
testatrix practically not having been 
questioned, although technically put 
in issue by the pleadings, will be con- 
sidered by the court, although per- 
haps they might be safely disregard- 
ed). 

fa] Admission of self-serving let- 
ter in evidence without objection did 
not preclude party against whom it 
was admitted from having jury cor- 
rectly instructed as to character 
thereof. McNally v. 301 Madison 
Ave. Corporation, 211 N.Y.S. 25, 213 
App.Div. 616. ; 

47. Plum v. Metropolitan St. R. 
Co., 86 N.Y.S. 827, 91 App.Div. 420, 

48. Jones v. Niagara Junction R. 
Co., 71 N.Y.S. 647, 68 App.Div. 607. 

49. Pratt v. Missouri Pac. Ry. Co., 
122 S.W. 1125, 139 Mo.App. 502; Fass 
v. Western Union Telegraph Co., 64 
S.E. 235, 82 S.C. 461; Youree v. Brad- 
ley, (Tex.Civ.App.) 275 S.W. 410. 

[a] Rule applied.—(1) The court 
must in its instructions declare the 
correct rule relating to the remedy, 
although evidence received without 
objection should have been excluded 
on objections. Pratt v. Missouri Pac. 
Ry. Co., 122 S.W. 1125, 139 Mo.App. 
502. (2) Failure to object to testi- 
mony, not limited to the reasonable 
market value of the property at or 
near the place of conversion, does not 
deprive defendants of the right to in- 
sist that the court so restrict the 
measure of damages. Youree v. 
Bradley,, (Tex.Civ.App.) 275 S.W. 410. 


50. See supra § 239. 

51. U.S.—Jenkins v. ,Boyd, 6 F. 
(2d) 844. 

Ala.—Henry v. White, 140 So. 391, 


224 Ala. 427. 

Colo.—Farmers’ Union Mut. Protec- 
tive Ass’n of Colorado v. San Luis 
State Bank, 281 P. 366, 8@ Colo. 293, 66 
IN AI Say a MN, 

Conn.—Strakosch v. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 

v. Chicago Rys. 


96 Conn. 471. 

I1l.—Fowler Co., 
207 Ill.App. 430 [aff 120 N.E. 635]. 

Ind.—Suit v. Hershman, 118 N.E. 
310, 66 Ind.App. 388. 

Kan.—Timmonds v. Messner, 200 P. 
270, 109 Kan, 518. 

La.—Graham v. Interstate Electric 
Co:.,, 127 So. 879; 170 La. 3925 Fleming 
v. Singletary, 8 La.App. 417. 

Mass.—Brotkin v. Feinberg, 164 N. 
BE. 85, 265 Mass. 295. 

Mo.—Citizens’ Bank of Union v. 
Hilkemeyer, 29 S.W.(2d) 1090, 325 Mo. 
849; Phillips v. Wilson, 250 S.W. 408, 
298 Mo. 186; Kelvinator St. Louis v. 
pcbagey 39 S.W.(2d) 385, 225 Mo.App. 

N.Y.—In re Shumway’s Will, 246 
N.Y.S. 178, 188 Misc. 429; Croker v. 
Hotchkiss, Vail & Garrison Co., 177 
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2 [§§ 240-241 


if objected to,47 or where the evidence is competent, 
but inadmissible because of the failure of the party 
to allege the fact in his pleading.*® 
party fails to object to evidence admitted, he has 
the right to have the court declare in its instructions 
the correct rule on the matter to which the evidence 


Even though a 


[§ 241] b. Application of Rule—(1) Nature of 
Evidence in General. 
dence admitted without objection is legally in the 
case and entitled to due weight in determining the 
issues®® applies to documentary evidence®! and to 


The general rule that evi- 


N.Y.S. 189, 107 Mise. 626; United Vul- 
canizing Co. v. Rapid Safety Filter 
Co. of New York, 189 N.Y.S. 1. 

N.C.—Godwin v. Kennedy, 145 S.E. 
229, 196 N.C. 244; Miller v. Asheville, 
16°S°E. 762, 1120N:C159. 

N.D.—Mitchell v. Knudtson Land 
Co., 124 N.W. 946. 

Okl.—Harley v. Damron, 230 P. 547, 
104 Okl. 143; Oklahoma Paper Co. v. 
Reid, 228 P. 978, 102 Ok. 220. 

Pa.—Curtin v. People’s Natural Gas 
Col 822A. 503; 233 a3 97: 

S.C.—Columbia Weighing Mach. Co. 
Vv. Rhem,, 162. S:H.427, V64 Sie -e3 76% 
Columbia Weighing Mach. Co. v. Mur- 
phy, 153. S.B, 168, 156 S.C._322. 

Wash.—Drescher Lumber Co. v. 
Forest Mills of British Columbia, 173 
P. 630, 102 Wash. 664. 

[a] Deeds.—(1) In a suit to sell 
land for division among joint owners, 
deeds of predecessors in title, admit- 
ted without objection, were properly 
before court. Henry v. White, 140 So. 
391, 224 Ala. 427. (2) A warranty 
deed offered by plaintiff in suit to 
quiet title is a substantial establish- 
ment of title, where no question was 
raised as to its validity. . Sanders v. 
Johnson, (Mo.) 287 S.W. 427. 

[b] Abstract of title —In eject- 
ment, where abstract of title is admit- 
ted without objection, court may con- 
sider it in determining the question of 
title. Suit v. Hershman, 118 N.E. 
310, 66 Ind.App. 388. 

[ce] Books of account.—(1) In an 
action by a trustee in bankruptcy of 
a purchaser of timber against the 
seller for conversion of a mill claimed 
as a fixture, books of the bankrupt 
showing the cost of machinery and 
equipment in the mill are material on 
the question of value, when not ob- 
jected to as incompetent. Jenkins v. 
Boyd, 6 F.(2d) 844. (2) <A book ac- 
count, not objected to, constitutes evi- 
dence that services were performed. 
Halloran’s Nat. Detective Agency v. 
Weiden, 213 N.W. 158, 238 Mich. 242. 

[d] Affidavits. — (1) Admission 
without objection of a sworn affidavit 
of loss was equivalent to a stipulation 
that the court might consider exhibit 
in fixing loss. Farmers’ Union Mut. 
Protective Ass’n of Colorado v. San 
Luis State Bank, 281 P: 366, 86 Colo. 
293, 66 A.L.R. 1166. (2) An affidavit 
admitted in evidence but alleged not 
served according to Code Civ. Proc. 
§ 350 (Gen. St. [1915] § 7254), is evi- 
dence in the case so as to warrant its 
consideration in view of the cireum- 
stances, including failure to insist on 
or to continue to make oahiections. 
Timmonds y. Messner, 200 P. 270, 109 
Kan. 518. (3) Where no objection is 
made in probate proceedings to the 
introduction in evidence of an affi- 
davit quoting from articles of copart- 
nership, and no demand made for the 
production of the original articles, 
the partnership agreement will be 
considered to be as set out in affidavit. 
In re Halle’s Estate, 170 N.Y.S. 898, 
103 Mise. 661. 

{e] Proofs of death.—In an action 
against the directors of a fraternal in- 
surance society for wrongful assign- 
ment of assets, proofs of death re- 
ceived without objection to show an 


For later cases, developments and changes in the law sce Annotations, same title and section number, 
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declarations or admissions;°? although, on the oth- 
er hand, it has been held that declarations of an 
agent out of court, even though not objected to, 
are incompetent to prove ageney, and have no pro- 
bative value,®* and that declarations of ownership 
by defendant in execution, made after levy or while 
he was not in possession, have no probative value, 
The general rule ap- 
plies also to secondary evidence,®* and a party who 


although not objected to.*# 


application of such assets to the pay- 
ment of a lawful claim should be con- 
sidered to the full extent of their pro- 
bative value, notwithstanding, if ob- 
jected to, they would have been ad- 
missible only to show that such 
proofs were made. Bowman vy. An- 
derson, 186 S.W. 1012, 268 Mo. 1. 

{f] Statutes.—In an action on a 
Kansas fire insurance policy, the 
court was required to construe and 
instruct the jury as to the meaning 
andieffect of laws of Kansas, where 
the official printed statute book of 
Kansas, published by authority of 
that state and duly authenticated, and 
decisions of Kansas pleaded, were in- 
troduced without objection and the 
case was tried on the theory that they 
contained the law governing it. 
Lowry v. Fidelity-Phenix Fire Ins, 
Cor 272*S3W.°795 219 -MolApp. 121: 

{g¢] Charge on legal effect of crdi- 

nance alleged in declaration not de- 
murred to, and introduced in evidence 
without objection, was proper, regard- 
Jess of its invalidity. Folds v. City 
Council of Augusta, 151 S.E. 685, 40 
Ga.App. 827. 
Judicial records.—(1) The 
record of a New York judgment hav- 
ing been admitted without objection 
in action on such judgment in Massa- 
ehusetts, its recitals were proper to 
be considered by the jury in determin- 
ing whether the New York court had 
jurisdiction. Robinson v. Freeman, 
128 N.E. 718, 236 Mass. 446. (2) 
Pleading introduced yrithout objection 
for no specified purpose, nor limited 
thereto, is received for whatever pro- 
bative force it may have for all pur- 
poses. Oklahoma Paper Co. v. Reid, 
228 P. 978, 102 Okl. 220. (3) Where 
the court, in determining the pre- 
liminary question of jurisdiction, as- 
sumed, without objection, that record 
in former case was before it, such 
record could be considered. Globe 
Const. Co. v. Yost, (Wash.) 13 P.(2d) 
433. 

[i] Letters.—(1) In an action for 
breach of contract to leave plaintiff 
an amount sufficient to produce a cer- 
tain annual income, defendant, having 
made no objection to the introduction 
by plaintiff of a letter containing 
figures taken from annuity tables, 
could not complain that the court in 
computing the amount used such 
figures. Strakosch. v. Connecticut 
Trust & Safe Deposit Co., 114 A. 660, 
96 Conn. 471. (2) An inadmissible 
letter, having been admitted without 
objection, was to be weighed with oth- 
er evidence. Brown v. Tuckerman, 
157 N.E. 626, 260 Mass. 584. (3) Evi- 
dence consisting of letters written 
by an agent on behalf of his principal, 
received in evidence without objec- 
tion, is sufficient, prima facie, to es- 
tablish an authorized agency. Mitchell 
v. Knudtson Land Co., (N.D.) 124 N. 
WwW. 946. 

[ij] Where plat is admitted without 
objection witnesses may be permitted 
to testify with reference thereto. Mil- 
Jer v. Asheville, 16 S.E. 762, 112 N.C. 


(059. 


{k] Where application for life in- 
surance, executed before subscribing 
witnesses, was admitted in evidence 
without dbjection, it was entitled to 
the same effect as evidence as though 
it had been proved by the subscribing 
witnesses. American ‘Temperance 
Life Ins. Ass’n of City of New, York 
v. Solomon, 209 F. 345, 126 C.C.A. 271. 

Admissibility of documentary evi- 
dence see Evidence §§ 900-1218. 
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tles it to.>® 


vail.>7 


Failure to object as waiver of ob- 
jections generally see supra § 191. 

52. Ariz.——Central Copper Co. v. 
Klefisch, 270 P. 629, 34 Ariz. 230. 

Cal.—Cooper v. Quandt, 288 P. 79, 
105 Cal.App. 506. 

Md.—Pennsylvania R. Co. v. Lord, 
151 A. 400, 159 Md. 518. - 

Mass.—Du Bois v. Pow@drell, 171 N. 
BH. 474, 271 Mass. 394. 

Mo.-—Zimmerman vy. Schwerzler, 
(App:) 35 S.W.(2da) 379. 

N.Y.—In re Condon’s Estate, 208 
N.Y.S. 797, 124 Misc. 845. 

Vt.—Pocket v. Almon, 96 A. 421, 90 
Vt. 10 


153 : 
Va.—Pilkerton v. Roberson, 65 S.E. 
835, 110 Va. 136. 

[a] Declarations or admissions of 
agent.—(1) Where declarations of 
an alleged agent as to his authority 
were admitted in evidence, without 
objection by the principal, they may 
be considered by the jury in determin- 
ing whether the agency existed. Tap- 
lin & Rowell v. Harris, 90 A. 956, 88 
Vt. 15. (2) Alleged agent’s admis- 
sions binding the principal, received 
without objection, constituted proper 
part of the case, notwithstanding the 
absence of proof of agency, except 
presumption. Pennsylvania R. Co. v. 
Lord, 151) Ay 400, 159 Madi 518." 3) 
Agent’s declarations as to agency, 
When admitted without objection, 
should be considered and given natu- 
ral probative effect. Zimmerman v. 
Schwerzler, (Mo.App.) 35 S.W.(2d) 
379. But see infra text and note 53. 

[b] Self-serving declarations, ad- 
mitted without objection, will be con- 
sidered and given natural probative 
effect. Munton v. A. Drimeier Storage 
& Moving Co., 22 S.W.(2d) 61, 223 Mo. 
App. 1124. , 

Admissibility of declarations and 
admissions see Evidence §§ 166-509. 

53. Ephraim Willow Creek Irr. Co. 
v. Olson, 258 P. 216, 70 Utah 95. 

54. Bacon vy. Hinesville Bank, 144 
S.E. 125, 38 Ga.App. 422. 

55. U.S.—Simmons v. Stern, 9 F. 
(2d) 256; Loew Filter Co. v. German- 
American Filter Co., 164 F. 855, 90 
C.C.A. 687 [mod 155 F. 124]; Paine 
v. Willson, 146 F. 488, 77 C.C.A. 44. 

Ala.—Allen v. Smith, 22 Ala. 416. 

Ark.—Laughlin v. Fisher, 218 S.W. 
199, 141 Ark. 629. 

Colo.—Temple v. Teller Lumber Co., 
106 P. 8, 46 Colo. 497; Hattersley v. 
Burrows, 36 P. 889, 4 Colo.App. 538. 

Ga.—Munroe v. Baldwin, 88 S.E. 
947, 145. Ga. 215; Thomas N. Baker 
Lumber Co. v. Atlantic Mill & Lumber 


Co., 102 S:E.i 135, 24 Ga.App. 749; 
Georgia Coast & P. R. Co. v. Harring- 
ton, 81 S.H. 814, 14 Ga.App. 539; 
Cranor v. Southern Ry. Co., 78 S.E. 


1014, 13 Ga.App. 86. 

Idaho.—Cramer v. Walker, 130 P. 
1002, 23 Idaho 495. 

Ill.—Mason v. Truitt, 100 N.E. 202, 
257 Ill. 18; Petteys v. Anheuser-Busch 
Brewing Ass’n, 150 Ill.App. 378. 

Ind.—McFadden v. Fritz, 10 N.B. 
120, 110 Ind. 1; Riehl v. HKvansville 
Foundry Ass’n, 3 N.BE. 633, 104 Ind. 
70; Ross v. Boswell, 60 Ind. 235. 

Ilowa.—Davis, Sawyer & Co. v. 
Strohm, 17 Iowa 421. 

Ky.—Louisville & N. R. Co. v. Per- 
ry Ice & Bottling Co., 10 S.W.(2d) 
1091, 226 Ky. 286; James vy. Langdon, 
7 B.Mon. (Ky.) 193; Stern v. Free- 
man, 4 Mete. 309. 

La.—Packwood v. White, 7 La.Ann. 
aon Jouanneau v. Shannon, 4 La.Ann. 
330. 
Md.—Wald v. Wald, 159 A. 97, 161 
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himself introduces secondary evidence cannot con- 
tend that such evidence should not be given such 
consideration as its natural probative value enti- 
But where there is a conflict between 
primary evidence of an official record and secondary 
evidence, inadmissible if objected to, but admitted 
without objection, the primary evidence should pre- 
Testimony received without objection may 
be considered, although if it had been objected to 


Md. 493; Wald v. Wald, 156 A. 685. 

Mich.—Young v. McKee, 13 Mich. 
552. 

Minn.—Goodall v. Norton, 92 N.W. 
445, 88 Minn. 1. 

Nev.—Langworthy v. Coleman, 5 P. 
65, 18 Nev. 440; Sherwood v. Sissa, 
5 Nev. 349. 

N.Y.—Crane v. Powell, 34 N.E. 911, 
139 N.Y. 379; American Writing 
Machine Co. v. Bushnell, 30 N.Y.S. 
228,, 9 Mise. 462; Commercial Cable 
Bldg. Co. v. McKenna, 168 N.Y.S. 13. 

Or.—Williams v. Pacific States Fire 
Ins: Co:, 251 P.258, 120: Or: 45° Bartels 
v. McCullough, 201 P. 733, 102 Or. 66. 

Tex.—Houston Oil Co. v. Kimball, 
122 S.W.-533,/124 S.W.2.85103 Texi 94 
[aff (Civ.App.) 114 S.W. 662]; Ogburn 
v. Ward County Irr. Dist. No. 1, 267 S.’ 
W. 316 [rev on another ground 
(Commn.App.) 280 S.W. 169]; Beck- 
ham v. Cayton, (Civ.App.) 262 S.W. 


‘840; Vann vy. George, (Civ.App.) 191 
SOW. 585; San Antonion& AchPiiRy. 
Co. v. Bracht;) > (CivJApp:) .163° Siw. 
376; Abee v. Bargas, 100 S.W. 191, 


45 Tex.Civ.App. 243; Crebbin v. Farm- 
ers’ Nat. Bank, (Civ.App.) 50 S.W. 
402. 

Wash.—Pacific Exploitation Co. v. 
Strickland, 188 P. 766, 110 Wash. 646. 

Can,—Yukon Election Case, 37 Can. 
SiC, 405: 

[a] Statements of rule-—(1) Un- 
contradicted testimony, although not 
the best evidence, must be considered 
when admitted without objection. 
Kansas City Southern R. Co. v. C. H. 
Albers Commission Co., 32 S.Ct. 316, 
223 U.S. 573, 56 L.Ed. 556 frev 99 P. 
819,79 Kans 59) (2)2, SAbtact* may 
be established by secondary or in- 
competent evidence if material, where 
it is received without objection.” 
Goodall v. Norton, 92 N.W. 445, 88 
Minn. 1, 3. (3) Evidence, although 
not the best procurable, may be ad- 
mitted if not objected to, and should 
be weighed by the court or jury as 
though it were the best of which the 
case is capable. Abee v. Bargas, 100 
S.W. 191, 45 Tex.Civ.App. 243. 

[b] Contents of recorded deed.— 
Evidence as to the contents of a 
recorded deed could be considered al- 
though the original deed was in 
existence, where admitted without ob- 
jection. Felker v. Rice, 161 S.W. 162, 
110 Ark.,70. 

{c] Copy of deed or mortgage.— 
(1) Where a copy of a recorded deed 
is admitted in evidence without objec- 
tion, it is considered as evidence, al- 
though the original was not properly 
attested or probated to authorize its 
record. Munroe vy. Baldwin, 88 S.E. 
947, 145 "Gal 215. (2). A’ copy jot. a 
mortgage, as secondary evidence, be- 
ing sufficiently identified and used, 
without objection, was sufficient proof 
of the mortgage. Etchison v. Strain, 
262 P. 919, 83 Colo. 78. 

[d] Payment of taxes.—Parol evi- 
dence of payment of taxes, although 
not the best evidence thereof, is suffi- 
cient, where not objected to. Laugh- 
ae v. Fisher, 218 SW.’ 199, 141) Ark. 

Best and secondary evidence gen- 
erally see Evidence §§ 1219-1379. 

Failure to object as waiver of ob- 
jections generally see supra § 191. - 

56. Clark v. Wild, 81 A. 536, 85 Vt. 
212, Ann.Cas.1914C 661. 

Waiver of objections to evidence 
introduced or elicited by objecting 
party see supra § 193. . 

57. Gattison v. Meyer, (Tex.Civ. 
App.) 297 S.W. 900. 
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it would have been excluded under the rule of priv- 


ileged communications.°*® 


[§ 242] (2) Hearsay Evidence. 
dence, admitted without objection, should be con- 
sidered and given its natural probative effect,°° 
subject to any infirmative suggestion due to its in- 
herent weakness,°° and may establish a material fact 
in issue, and sustain a verdict or judgment.°* 
such evidence should be given only the weight to 
which it is entitled,°* and the failure to object adds 
no weight toe the evidence if intrinsically it had 
none.®* In some jurisdictions it has been held that 


58. Gruner v. Gruner, 165 S.W. 865, 
183 Mo.App. 157. 

59. U.S.—Schlemmer v. Buffaio, R. 
& P. Ry. Co., 27 S.Ct. 407, 205 U.S. 1, 
51 L.Ed. 681; Kimmerle v. Farr, 189 
F. 295, 111 C.C.A. 27; New England 
Fish Co. v. U. S., 15 Ct.Cust.App. 34. 

Cal.—Shurman v. Look, 218 P., 624, 
63 Cal.App. 347; Pacific Portland 
Cement Co. Consolidated v. Reinecke, 
158 P. 1041, 30 Cal.App. 501. 

Conn.—Poliner v. Fazzino, 135 A. 
289, 105 Conn. 350. ° : 

Ind.—Hege & Co. v. Tompkins, 121 
N.E: 677, 69 Ind.App. 273. 2 

: Iowa.—Reid v. Automatic DHlectric 
Washer Co., 179 N.W. 3238, 189 Iowa 
964. 

Ky.—Ringo v. McFarland, 24 S.W. 
(2d) 265, 2382 Ky. 622. \ 

Minn.—Thompson v. Lillegaard, 191 
N.W. 405, 154 Minn. 142. 

Mo.—Sawyer v. French, 235 S.W. 
126, 290 Mo. 374; Murphy v. St. Louis 
County Water Co., (App.) 54 S.W. (2d) 
69; Munton yv. A. Drimeier Storage & 
Moving Co., 22 S.W.(2d) 61, 223 Mo. 
App. 1124; Laster v. R. & V. Motor 
Co., 269 S.W. 665, 219 Mo.App. 211; 
Herrin v. Stroh Bros. Delivery Co., 
(App.) 263 S.W. 871; Sullivan v. Mis- 
souri Pac. R. Co., (App.) 211 S.W. 
9038. But see Childers v. Pickenpaugh, 
118 S.W. 453, 471, 219 Mo. 376 (hold- 
ing that hearsay evidence ‘carries no 
weight or probative force whatever, 
whether objected to or not’); Jones 
v. Plummer, 118 S.W. 109, 187 Mo. 
App. 337 (holding that the chancellor 
may disregard hearsay, although ad- 
mitted without objection). 

Neb.—Metz v. Chicago, B. & Q. R. 
Co., 129 N.W. 994, 88 Neb. 459. 

Pe a v. Sissa, 5 Nev. 

N.Y.—Humphrey v. Tietjen & Stef- 
fin Milk Co., 257 N.Y.S. 768, 235 App. 
Div. 470 [motion den and motion gr 
258 N.Y.S. 1007, 236 App.Div. 762]. 

Ohio.—Lippert v. Page, 32 OhioCir. 
Ct. 44; Thompson v. Ackerman, 21 
OhioCir.Ct. 740, 12 OhioCir.Dec. 456. 

Or.—Egli v. Hutton, 294 P. 347, 1385 
Or, 175. 

Pa.—Poluski v. Glen Alden Coal 
Co.,.133 A. 819, 286 Pa. 473; O’Boyle 
v. Harry Seitz & Sons, 160 A. 145, 105 
Pa.Super. 135; Pataky v. Allen Motor 
Co., 100 Pa.Super. 343. 

Porto Rico.—Fajardo v. Tio, 17 Por- 
to Rico 230. 

Vt.—Streeter’s Dependents vy. Hun- 
ter;103 Ay 394,93 Vt. 483. 

Va.—Clark v. Reynolds, 100 S,E. 
468, 125 Va. 626. : 

Wyo.—Ideal Bakery vy. Schryver, 
299 P. 284, 438 Wyo. 108. 


60. Poliner v. Fazzino, 135 A. 289, 
105 Conn. 350. 
61. Cal.—Cairns v. Haddock, 212 


P. 222, 60 Cal.App. 83; In re Sielcken, 
£97 P..668, 51 \Cal.-App. 538. 
4nd.—Hege & Co. v. Tompkins, 121 
N.E. 677, 69 Ind.App. 273. 
Iowa.—Reid v. Automatic Electric 
es Co., 179 N.W. 328, 189 Iowa 


St. Louis-San 
(App.) 262 S.wWw. 


Neb.—Combs v. Owens Motor Co., 
235 N.W. 682, 121 Neb. 5; Metz vy. 
Chicago, B. & Q. R. Co., 129 N.W. 994, 
88 Neb. 459; Sheibley v. Nelson, 121 


Mo.—Stewart v. 
pease IRA (Clones 
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[§§ cnet 


hearsay evidence, although admitted without objec- 


tion, is without probative foree and will not sus- 


Hearsay evi- 
dence.®® 


But 


N.W. 458, 84 Neb. 393. 

Pa.—Poluski v. Glen Alden Coal 
Co., 183 A. 819, 286 Pa. 478. : 
Shaw v. McKenzie, 160 A. 911, 


Shaw v. McKenzie, supra. 
Brooks v. Pitts, 100 S.E. 776, 
24 Ga.App. 386; Grier v. Barkley, 182 
Tli.App. 541; Henry v. Phillips, 151 
. 538, 105 Tex. 459; Graham Nat. 
v. Beavers, (Tex.Commn.App.) 
290 S.W. 529 [aff (Civ.App.) 286 S.W. 
604]; Southern Surety Co. v. Nalle & 
., (Tex.Commn.App.) 242 S.W. 197 
[rev (Civ.App.) 231 S.W, 402]; Mc- 
Beath v. Campbell, (Tex.Civ.App.) 4 
S.W.(2d) 999; Johnson v. Gattegno, 
(Tex.Civ.App.) 267 S.W. 740. But 
see Ketch v. Weaver Bros., (Tex.Civ. 
App.) 261 S.W. 380 [rev on other 
grounds ( Jommn.App.) 276) JS. WwW. 
676]; Marshall Traction Co. vy. Dunn, 
(Tex.Civ.App.) 238 S.W. 692 [dism f 
w jl]; Fred Harvey, Inc., v. Comegys, 
(Tex.Civ.App.) 283 S.W. 601; Speed 
v. Sadberry, (Tex.Civ.App.) 190 S.W. 
781; Lemons y. Biddy, (Tex.Civ.App.) 
149 S.W. 1065; Durham vy. Luce, (Tex. 
Civ.App.) 140 S.W. 850; Gray v. Fus- 
sell, 106 S.W. 454, 48 Tex.Civ.App. 261 
(all holding that hearsay evidence 
admitted without objection is not 
without probative force and may sus- 
tain a finding or judgment). 

65. Eastlick v. Southern R. Co., 
42 S.E. 499, 116 Ga. 48; Lummus v. 
First Nat. Bank, 126 S.B. 305, 33 Ga. 
App. 345; Hale v. Hale, 111 S.B. 740, 
28 Ga.App. 509; Texas Midland R. Co. 
v. Cummer Mfg. Co., (Tex.Civ.App.) 
207 S.W. 617. 

“While a party who permits hear- 
say testimony to be introduced with- 
out objection, or who has himself in- 
troduced such testimony, will not be 
heard to complain of the fact that it 
went to the jury, and must suffer 
whatever disadvantage may come of 
their giving it sufficient weight to 
turn the scale against him when there 
is enough legal testimony before 
them to support a finding in favor of 
his adversary, it will not do to say 
that such a finding, resting upon hear- 
say testirnony alone, can lawfully 
stand merely because the losing party 
did not object to such testimony when 
offered by his adversary, or himself 
introduced the same. No plaintiff 
should ever, under any circumstances, 
lose his case when there is evidence 
to warrant a recovery by him, and 
the verdict or judgment in favor of 
the opposite party has nothing upon 
which to rest but inadmissible hear- 
say testimony.” Wastlick vy. Southern 
R. Co., 42 S.H. 499, 116 Ga. 48, 49. 

66. Parol or extrinsic evidence 
generally see Hyvidence §§ 1380-1729. 

Secondary evidence of contents of 
writing see supra § 241. 

€7. Ky.—Murray v. Boyd, 177 S.w. 
468, 165 Ky. 625. 

Md.—Sahn v. Realty & Ins. Ex- 
change, 114 A. 567, 188 Md. 653. 

N.C.—Webb v. Rosemond, 90 S.E. 
306, 172 N.C. 848. 


64. 


R.I.—Miller v. Phillips, 98 A. 59, 
39 R.I. 416, 
Wis.—Lepak v. Lepak, 179 N.W. 


OE, BUONO Wake Cais 

_[a]. Rule applied.—(1) In an ac- 
tion for the return of the amount of 
a check given in payment for the as- 
signment of a contract to purchase 


[§ 243] (3) Parol Evidence.*® 
tions it is held that parol evidence, inadmissible as 
varying or contradicting a writing, must be con- 
sidered and given its due effect, if admitted without 
objeetion,®* while in other jurisdictions it is held 
that such evidence, although admitted without ob- 
jection, is incompetent to vary a writing and must 
be disregarded.** 


tain a finding®* when unsupported by other evi- 


In some jurisdic- 


real estate, parol testimony that, 
when the assignment was executed, 
the assignor agreed to return the 
amount paid him, if the title was not 
as specified in the contract, was com- 
petent proof for the purposes of the 
trial, where no objection was made. 
Sahn y. Realty & Ins. Exchange, 114 
A. 567, 1388 Md. 653. (2) Finding of 
the court may be based on parol evi- 
dence unobjected to showing that a 
quitclaim deed purporting to extin- 
guish a prior agreement was not so 
intended. Lepak y. Lepak, 179 N.W. 
10%, Li2e Was, GAT. 

{b] In Louisiana (1) it has been 
held that effect will be given to parol 
testimony introduced without opjec- 
tion though tending to controvert 
contemporaneous written agreement. 
Mason vy. Ogden, 5 La.App. 66. (2) 
But it has also been held that since, 
under Civ. Code art 2924, testimonial 
proof is not admissible to establish 
a promise to pay conventional inter- 
est, such proot, even if admitted 
without objection, should not be con- 
sidered. Frey v. Turner, 138 So. 195, 
18 La.App. 219. 

Failure to object as waiver of ob- 
jections generally see supra § 191. 

68. U.S.—Walkins Salt Co. v. Mul- 
Key, * 225) Be, (S95) al CCA ell ae seats 
cairn v. Philip Hiss Co., 125 F. 110. 

Cal.—Fogler v. Purkiser, (App.) 16 
P.(2d) 305; Dollar y. International 
Banking Corporation, 109 P. 499, 13 
Cal.App. 331. 

Me.—Elwell v. Borland, 160 A. 27, 
28, 131 Me. 189 [cit Goddard v. Cutts, 
11 Me. 140]. 

Mass.—Paulink v. American Ex- 
press Co., 163 N.E. 740, 265 Mass. 182, 
62 A.L.R. 506; De Pasquale v. Brad- 
lee & McIntosh Co., 156 N.E. 37, 258 
Mass. 483; Getins v. Breeyear, 147 
N.B. 876, 252 Mass. 326; Creighton v. 
Elwell, 137 N.B. 737, 243 Mass. 580; 
Rochester Tumbler Works v. Mitchell 
Woodbury Co., 102 N.E. 438, 215 Mass. 
194; Fairfield v. Lowry, 93 N.E. 598, 
207 Mass. 352. 

Miss.—Edrington v. Stephens, 114 
So. 387, 148 Miss. 583. 

N.Y.—Loomis v. New York Cent. 
& H. R. R. Co., 96 N.E. 748, 203 N.Y. 
359, Ann.Cas.1913A 928 [rearg den 97 
N.E. 1108, 204 N.Y. 588]; Smith v. 
Smith, 212 N.Y.S. 196, 214 App.Div. 

Pease Piano Co. v. Fiske, 145 
N.Y.S. 978; Pieretti v. Firestone Tire 
& Rubber Co., 120 N.Y.S. 782; Brok- 
man v. Meyers, 138 N.Y.S. 732. But 
see Karpf v. Borgenicht, 120. N:Y:S: 
876, 65 Misc. 592. [aff 123 N.Y.S. 1123, 
138 App.Div. 908] (holding that by 
failing to object to evidence of con- 
versations immediately preceding the 
execution of a written contract, de- 
fendants waived their right to object 
to the consideration of such evidence, 
and to the presumption that the in- 
strument embodied the precise terms 
of the instrument); White v. Balta, 
27 N.Y.S. 902, 7 Mise. 311 (holding 
that parol evidence not objected ta 
as tending to vary a written instru- 
ment is to be considered in the de- 
termination of issues), 

Tex.—South ‘lexas Implement & 
Machine Co. v. Anahuac Canal Co,, 
(Commn.App.) 280 S.W. 521 [aff (Civ. 
App.) 269 S.W. 1097]; Shropshire v. 
Alvarado State Bank, (Civ.App.) 196 
S.W. 977. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 244-245] 


‘[§ 244] (4) Expert and Opinion Evidence.*® 
Testimony consisting of mere conclusions of the wit- 
ness must be considered and given its due probative 
value, when admitted without objection,’?® although 
there is authority to the contrary.7! 
jection is made to the competency of an expert wit- 
ness testifying as to value, his testimony furnishes 
sufficient foundation for establishing value.*? 
where there is no objection to a hypothetical ques- 
tion to an expert witness, his answer should not be 
disregarded by the court because the question omits 


some essential feature.7? 


[§ 245] c, Excluding or Striking Out on Court’s 


Wyo.—Bushnell v. Perio 245 P. 
304, 34 Wyo. 495, 51 A.L 13 

fa] Rule that terms Se written 
instrumeat cannot be varied by parol) 
is substantive law, not merely a rule 
of evidence, and the legal effect can- 
not be avoided even though parol evi- 
dence be admitted without objection. 
Rottman v. Hevener, 202 P. 329, 54 
Cal.App. 474; Anselwitz v. Green- 
stein, 163 N.Y.S. 180, 98 Misc. 593; 
John E. Morrison Co. v. Riley, (Tex. 
Civ.App.) 198 S.W. 1031; Bushnell v. 
Elkins, 245 P. 304, 34 Wyo. 495, 51 
A.L.R. 13 (holding that court can dis- 
regard parol evidence, admitted with- 
out objection, to vary terms of aun 
unconditional promissory note on a 
subsequent motion by the holder to 
direct a verdict) 

[b] Rule applied.—(1) Testimony 
as to contemporaneous oral agree- 
ment, differing from foreign bills and 
receipts, cannot be considered, though 
admitted without objection. Paulink 
v. American Express Co., 163 N.E. 
740, 265 Mass. 182, 62 A.L.R. 506. (2) 
Rule that incompetent evidence, ad- 
mitted without objection, is to have 
its probative effect, had no applica- 
tion to the admission of oral evidence 
that the parties to a written lease 
understood the premises were to be 
used for the sale of liquor, which be- 
came unlawful before the expiration 
of the lease, where the lease was not 
ambiguous, and contained no refer- 
ence to the character of the business 
to be conducted. Robbins v. McCabe, 
131_N.B. 799, 239 Mass. 275.” (3) *Pa- 
rol evidence, although admitted with- 
out objection to prove reservation of 
underground passageway from rail- 
road right of way deed, is without 
probative force, and insufficient to 
support verdict or finding. Quanah, 
A. & P. Ry. Co. v. Wiseman, (Tex.Civ. 
App.) 247 S.W. 695. 

[ec] Construction of will.—Pxtrin- 
sic evidence, even if offered without 
objections or exceptions, cannot be 
considered by surrogate in construc- 
tion of will. In re Milliette’s Estate, 
206 N.Y.S. 342, 123 Mise. 745; Matter 
of Fowles’ Will, 158 N.Y.S. 456, 
Misc. 48. 

69. Admissibility of expert and 
epinion evidence see Evidence §§ 588— 
831. 


70. Ga.—Leonard v. Mixon, 23 S.E. 
80, 96 Ga. 239,-51-Am.S:R. 134, 

Towa. —Kissling v. Monticello State 
Bank, 212 N.W. 314, 203 Iowa 62; 
Bridenstine v. Iowa City Electric Ry. 
Co., 165 N.W. 4385, 181 Iowa 1124. 

Kan.—Sentney v. Hutchinson Inter- 
pner Ry. Co.) 1857 Ps 673, 590) Kain. 


Mo.—Doyle v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 31 S.W.(2d) 
1010, 326 Mo. 425 [cert den 51 S.Ct. 
345, 283 U.S. 820,75 L. Ed. 1435]; 
Ridenhour v. Oklahoma Contracting 
Co., (App.) 45 S.W.(2d) 108; Mayne 
v. May Stern Furniture Co., (App.) 21 
S.W.(2d) 211; Boswell v. Consolidat- 
ed School Dist. No. 8 of Newton Coun- 
ty, (Avp.) 10 S.W.(2d) 665 [cert dism 
18 S.W.(2d) 61, 323 Mo. 48]; Wood v. 
Consolidated School Dist. No. AS, 
(App.) 7 S.W.(2d) 1018; Pearce v. 
Boyd-Welsh Shoe Co., (Apr.) 6 S.W. 
(2d) 988; Gulledge v. Davis, (App.) 
264 S.W. 441; Headdy v. Wright Tie 
Co., (App.) 262 S.W. 447. 
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Own Motion. 


Where no ob- 


So, 


Nev.—Goldsworthy v. Johnson, 204 
P. 505, 45 Nev. 355. 
N. Y.—Sugarman v. Stelling, 135 N. 


Wes. 69.2; 

Okl.—Sanley v. Wilkinson, 229 P. 
574, 107 Okl. 54. 

[a] Rule applied.—(1) Where 


there was no objection or exception 
to testimony ofa witness to the speed 
of an automobile before it struck 
plaintiff, such testimony stood as be- 
fore the jury for whatever probative 
force they chose to give it. Ottofy 
v. Mississippi Valley Trust Co., 196 
S.W. 428, 197 Mo.App. 4738. (2) A 
teacher’s testimony that he was 
forced out of school, admitted with- 
out objection, is some evidence that 
the teacher was prevented from keep- 
ing contract sued on, although a con- 
elusion. Wood v. Consolidated School 
as No. 18, (Mo.App.) 7 S.W.(2da) 
18. 
commissions for procuring a loan was 
improper where witness _ testified 
without objection that a title insur- 
ance company was ready, able, and 
willing to make the loan, although 
this testimony was a conclusion of 
the witness. Sugarman vy. Stelling, 
135 N.Y.S. 595. (4) An unchallenged 
statement that witness was the agent 
of another, while incompetent as le- 
gal conclusion, must be given its nat- 
ural effect and constitutes prima fa- 
cie proof of agency requiring submis- 
sion of issue to jury. Sanley v. Wil- 
kinson, 229 P. 574, 107 Okl. 54. 
Failure to object as waiver of ob- 
jections generally see supra § 191. 
71. City of Birmingham v. Hud- 
son, 132 So. 1, 222 Ala. 332; Gutshall 
Vv. Hamilton, 114 S.E. 595, 134 Va. 416. 
fa] Rule applied.—In ejectment, 
evidence of a county surveyor as to 
the location of defendants’ lands in 
so far as he merely gave his opinion 
was a conclusion which was not of 
itself evidence, and, although admit- 
ted before the jury without objection, 
it had no probative value. Gutshall 
v. Hamilton, 114 S.B. 595, 134 Va. 416. 
[b] In Texas (1) it has been held 
that a bare conclusion or opinion of 
witness, without basis of fact, has 
no probative force although not ob- 
jected to. Webb v. Reynolds, (Tex. 
Commn.App.) 207 S.W. 914 [rev (Civ. 
App.) 160 S.W. 152]; Atchison, etc., 
Co. v. Smith, (Civ. App.) 190 S.W. 761 
[rev on other grounds (Commn.App.) 
232 S.W. 290). (2) On the other 
hand, it has been held that mere con- 
clusions of a witness must be given 
effect when admitted without objec- 
tion (McDonald v. Humphries, (Civ. 
App.) 146 S.W. 712); (3) that testi- 
mony in the nature of opinion or 
conclusion of witnesses, admitted 
without objection, is not without pro- 
bative force on the question whether 
a garage keeper exercised, ordinary 
care to prevent automobile theft 
(Central Meat Market v. Longwell’s 
Transfer, .(Civ.App.) -43 S.W.(2da) 
616); (4) that uncontradicted state- 
ment of the conclusion of a railway 
agent as to an interstate rate, ad- 
mitted without objection, is sufficient 
proof of the rate (Wichita Falls & 
W. Ry. Co. of Texas v. Asher, (Civ. 
App.) 171 S.w. 1114); (5) and that 
in an action for injuries received 
while ‘plaintiff was being initiated, in 
which defendant pleaded a general 


(3) Dismissal of an action for’ 


[64 C.J.] 231 


Although it has been held that or- 
dinarily it is the better and safer practice for the 
court to defer action on the admission or rejection 
of evidence until a proper objection is made by the 
party interested in having the evidence exeluded,** 
nevertheless the court is not bound to hear and de- 
termine the cause on improper evidence but, in the 
exercise of its right to control and regulate the 
conduct of the trial,“° may of its own motion ex- 
clude or strike out evidence which is wholly incom- 
petent or inadmissible for any purpose, even though 
no objection is interposed to such evidence.*® 
rejection by the court, of its own motion, of an 


But 


denial, and that he was not being 
initiated, conclusions of plaintiff’s 
witnesses that he was being initiated 
were evidence, where they were ad- 
mitted without objection (Grand 
Temple and Tabernacle in State of 
Texas of Knights and Daughters of 


Tabor of International Order of 

Twelve v. Johnson, (Civ.App.) 156 

S.W. 532). 

one Uhr v. Davidyan, 76 Pa.Super. 
73. Derrick v. Harwood Electric 


Co., 111. A. 48, 268 Pa: 136. 

74 #%&EK. Martin & Co. v. 
123 P. 550, 18 Cal App. 477. 

[a] Action not assumed.—State- 
ment by the trial judge, after a wit- 
ness showed that his answer to a 
hypothetical question was based on 
the evidence, “disregard the entire 
testimony. Now you may reframe 
your question” will be construed as a 
direction to the witness and attorney, 
and not a direction that the jury 
should disregard the answer admit- 
ted without objection. Goldstuck v. 
Interborough Rapid Transit Co., 147 
N.Y.S. 42, 85 Mise. 24. 

75. EH. Martin & Co. v. Brosnan, 123 
PP. 550,°18 Cal. App. 477;° Jackson’ ‘v. 
Uncle Sam Oil Co. of Kansas, 156 P. 
756, 97 Kan. 674. 

76. Ala.—D. & S. Motor Co. v. 
State, 102 So. 805, 212 Ala. 371; Kram- 
er v. Compton, 52 So. 351, 166 Ala. 
216; Bragan v. Birmingham Ry., 
Light & Power Co., 51 So. 30, 163 
Ala. 93. 

Cal.—Kimie v. San Jose Lo's-Gatos 
Interurban R. Co., 104 P. 986, 156 
Cal. 379; Bodholdt v. Garrett, (App.) 
10 P.(2d) 533; Bohn v. Gruver, 295 
P. 891, 111 Cal.App. 386; Coolidge v. ~ 
Austin, “§34"-P.. "357," 22 \Cal- App! 334; 
E. Martin & Co. v. Brosnan, 123 P. 
550, 18 Cal.App. 477. 

Del.—Duggan v. New Jersey & W. 
Ferry Co., 76 A. 636, 23 Del. 318% 
ni Loni tae v. McDaniel, 140 So. 

Ga.—Salter v. Doe, 10 Ga. 186. 

Ill.—Toledo, St. L. & W. R. Co. v. 
East St. Louis & Suburban Ry. Co., 
206 Ill.App. 216; Barnett v. Stanton, 
205 Ill.App. 382, 384. 

Iowa.—Kerns Bros. v. Delacy, 186 
N.W. 774, 193 Iowa 10. 

Kan.—Jackson vy. Uncle Sam Oil 
Co. of Kansas, 156 P. 756, 97 Kan. 674. 


Brosnan, 


Ky.—Louisville Ry. Co. v. Frick, 
165 S.W. 649, 158 Ky. 450. 
Md.—Cumberland & Westernport 


Transit Co.\v. Metz, 149 A. 4, 565, 158 
Md. 424 [appeal dism 51 S.Ct. 40, 282 
U.S: 801, 75 L.d. 7207: 

Or.—Portland First Nat. Bank v. 
Home Ins. Co., 52 P.-1055, 33°Or: 234, 

[a] Instruction to disregard in- 
competent evidence. —Although evi- 
dence of compromise is admitted 
without objection, the court does not 
err in an instruction that offers of 
compromise could not be considered 
as admissions where the evidence was 
a part of an alleged conversation 
some of which was admissible. 
Kerns Bros. v. Delacy, 186 N.W. 774, 
193 Iowa 10. 

[b] Where court’s attention is di- 
rectly called to possibly prejudicial 
improper statement of witness, but 
no motion is made to strike it out, 
court should at once move to protect 
injured party; measures taken ordi- 


2382 [64 C.J.] 
offer to prove facts which are relevant and materi- 
al, and to which no objection was interposed, 1s 
improper.77 In some eases it has been held that in- 
competent evidence, not objected to, cannot be ex- 
eluded on the court’s own motion*’ over the objec- 
tion of the party against whom it was offered.’° 
When the court becomes satisfied that an erroneous 
ruling has been made in the admission of evidence 
it may strike out or withdraw the evidence*® this 
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[§§ 245-247 


being the only course open for the correction of 
the error®! and it is its duty to do so.*? 

Evidence conditionally admitted.®? Where tes- 
timony is introduced on condition that counsel shall 
subsequently introduce other evidence making it 
relevant and competent, and this is not done, the 
court may strike out the evidence of its own mo- 
tion.*+# 


VI, RIGHT TO COUNSEL; ARGUMENTS AND CONDUCT OF COUNSEL*® 


[§ 246] A. Right to Counsel.**® The right of a 
litigant to be represented by counsel is ordinarily 
secured to him by express constitutional or statu- 
tory provisions,*’* although it has been said not to 
be a natural right but to be a creature of positive 
law.87% The right of a party to be represented by 
counsel of his own selection is a valuable one, the 
unwarranted denial of which is held to be a funda- 
mental error.’ The right to be represented by coun- 
sel is not to be restricted to representation by a 
single individual’® and where, for any reason, one 
lawyer is unable fully and fairly to present a par- 


ty’s ease he is entitled to further counsel.°® Where 


there is no prejudice to other litigants, new or ad- 
ditional counsel may be admitted after the jury 
has been impaneled®! or even in the midst of the 


trial,®? although the exercise of such right or -priv- 
ilege is subject to the discretion of the trial court,°? 
and if there is good ground to believe that the 
delayed appearance of counsel is a trick or device 
to secure undue advantage, objection thereto will 
be sustained.®* Where the counsel is admitted after 
the jury is impaneled, it is proper for the court to 
allow the jury to be reéxamined to ascertain whether 
any one of them bears such relation to the counsel 
as would render the juror unfit.°° If in the prog- 
ress of a case it is deemed advisable or found neces- 
sary that some of the parties should be represented 
by other counsel it may be the duty of the court 
to.so advise, and to give them the opportunity of 
engaging separate counsel.°® 

[§ 247] B. Conduct of Counsel in General.°? As 


narily being within court’s sound ; On:—Continued Minn. 481. i! 

discretion. Pugaczewska vy. Maszko, On hearing before referee see Ref- [a] No right to exclude addition- 

(Ma.) 163 A. 205. erences § 142. al counsel.—(1) Where in g will 
77. Christenson Lumber Co._ v. Presence of parties or attorneys see} contest proponents objected tv a cer- 


Buckley, 118 P. 466, 17 Cal.App. 37. 

78. In re Nuccio’s Will, 195 N.Y.S. 
593, 202 App.Div. 108; Archibald v. 
Hil! Sanatorium, 201 N.Y.S. 86, 121 
Mise. 193. But see Gaebler v. Brook- 
lyn Heights R. Co., 114 N.Y.S. 585, 
130 App.Div. 881 (the court, after 
denying a motion to strike out hear- 
say testimony, could afterward strike 
it on its own motion). 

79. WLewars v. Weaver, 15 A. 514, 
121 Pa. 268; Rhodes v. Rhodes, 18 
‘Pa.Super. 231. 

80. Specht v. Howard, 16 Wall. 
(U.S.) 564, 21 L.Ed. 348; McAllister 
v. McAllister, 34 N.C. 184. 

Sis. Clarkuv. Carr, 145 fll App. 469% 
Coheck v. George, 2 Am.L.J.(Pa.) 257. 

82. Cooper v. Seaboard Air Line 
R. Co., 79 S.H. 418, 163 N.C. 150. 

83. Generally see supra § 157. 


84. Smith v. Hubbell, 114 N.W. 
865, 151 Mich. 59; Barker v. Deignan, 
25. S:C. 252. 

[a] In Florida (1) it is held that 


evidence conditionally received, on 
assurance that the foundation will be 
thereafter supplied, should be exclud- 
ed on the court’s own motion, where 
the necessary connecting evidence is 
not produced. Wilson v. Jernigan, 49 
So. 44, 57 Fla. 277. (2) But if the 
failure to produce the connecting evi- 
dence is not apparent or glaring the 
objecting party should move to ex- 


elude it. Wilson v. Jernigan, supra. 
85. Argument and conduct of 
counsel: 


Errors and irregularities as ground 


or: 
New trial see New Trial §§ 66-70. 
Reversal see Appeal and Error, §§ 
: 2805, 2838-2839. 
nn 


Criminal prosecutions see Criminal 
Law §§ 2221-2271. 

Particular actions or connections: 

Bastards § 136. 

ee minal Law §§ 3586, 3608, 3638— 


Equity § 719. 
Probate proceedings see Wills [40 
Cye. 1331). : 


mi 
Appeal from justice’s court see 
Justices of the Peace § 571. 


s 


Supra § 66. 
86. Relation of attorney to client: 

Generally see Attorney and Client §§ 
122-281. 

In criminal proceedings see Crim- 
inal Law §§ 2080-2082. 


87. See constitutional and_ statu- 
cory, provisions; and cases infra this 
note. 


“A party has a constitutional right 
to be represented by counsel and this 
right cannot be unduly impinged.” 
LiOVENo Ve ROSS) 133, sSOmeb lesb woe 
Ala. 567. ; 
_[a] Statute providing that par- 
ties may submit or argue the case to 
the jury, and that in the argument the 
party having the burden of proof 
shall have the conclusion and the ad- 
verse party the opening, and that, if 
there be more than one speech on 
either side, or if several defendants 
having ‘separate counsel appear by 
different counsel, the court shall ar- 
range the relative order of argument, 
gives to each party the right to be 
heard by counsel. Louis P. Hyman & 
Co. v. H. H. Snyder & Co., 167 S.W. 
146, 159 Ky. 354. 

Appearance of party on his own 
behalf see Attorney and Client, § 12 
text and note 44, 

Right to appear by attorney'see Ap- 
pearances § 11. 

8714. State ex rel. Charles v. 
Board of Com’rs of Port of New Or- 
leans, 105 So. 228, 159 La. 69. 

_ 83. Kerling v. G. W. Van Dusen & 
Co., 124 N.W. 235, 372, 109 Minn. 481; 
Arnold v. Fort Worth & D. §. P. Ry. 
Co., (Tex.Civ.App.) 8 S.W.(2d) 298; 
Farmers’ Oil & Gas Co. v. Calame, 
(Tex.Civ.App.) 262 S.W. 546; Two 
Republics Oil & Gas Co. v. Reiser, 
(Tex.Civ.App.) 247 S.W. 910; Cragin 
v. Henderson County Oil Develop- 
wae Co.,, (Tex.Civ.App.) 270 .S.W. 

89. McKinley v. Campbell, 115 So. 
98, 217 Ala. 139. 

20. Fennell vy. Frisch’s Adm’r, 234 
S.W. 198, 192 Ky. 535. 

91. In re Winslow’s Will, 122 N.w. 
971, 124 N.W. 895, 146 fowa 67, Ann. 
Gas.1912B 663; Kerling v. G. W. Van 
Dusen & Co., 124 N.W. 235, 372, 109 


*By CAROLAN J. WALSH (§8§ 246-301). 


tain attorney appearing in tne case 
for contestants after the jury had 
been sworn, but did not ask to reéx- 
amine the jury for cause, nor to exer- 
cise any other or further peremptory 
challenges on account of the attor- 
ney’s appearance, and he stated pro- 
fessionally to the court that he was 
not an attorney for any of the jurors, 
proponents were not entitled to have 
him excluded from the case. In re 
Winslow’s Will, 122 N.W. 971, 124 
N.W, 895, 146 Iowa 67, Ann.Cas.1912B 
663. (2) Unless for some reason he 
is disqualified, a duly qualified prac- 
titioner has the right to appear in 
court in behalf of litigants at any 
stage of the proceeding. Kerling v. 
G. W. Van Dusen & Co., 124 N.W. 235, 
372, 109 Minn. 481. 

92. In re Winslow’s Will, 122 N.W. 
971, 124 N.W. 895, 146 Iowa 67, Ann. 
Cas.1912B 663. 

$3. In re Winslow’s Will, 122 N. 
W. 971, 124 N.W. 895, 146 ‘Iowa 67, 
Ann.Cas.1912B 663. 

94. In re Winslow’s Will, 122 N.W. 
971, 124 N.W. 895, 146 Iowa 67, Ann. 
Cas.1912B 663. 


95. Kerling v. G. W. Van Dusen 
& Co., 124 N.W. 235, 372, 109 Minn. 
96. Blackburn v. Jones, 205 P. 582, 


59 Utah 588. 

[a] Right of those made parties 
to be represented.—In an action for a 
mother’s executor against her son, to 
quiet title to land claimed by the son 
under deeds from his mother, who 
had devised the land to all her chil- 
dren in equal shares, refusal to per- 
mit other children, who would be 
vitally affected by a decree entered 
in the proceeding, made parties to the 
action to be represented by separate 
counsel is error. Blackburn yv. Jones, 
205 P. 582, 59 Utah 558. 

97. Cross references: 
“Misconduct” 40 C. J. p 1222. 
Misconduct of counsel: 

As ground for: 

Equitable relief against judg- 
ment see Judgments § 732. 

New trial see New Trial §§ 66-70. 

Opening or vacating judgment 
see Judgments §§ 526-533. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ry 


s 
1 


1 


48§ 247-248] 


improper conduct by counsel is incompatible with 
the administration of impartial justice,°* counsel 
should always conform their conduct to the law 
which they assist in administering;®® however, to 
a large extent their conduct in presenting cases to 
juries is a matter to be left to the ethics of the pro- 
fessiont and the discretion of the trial judge.? 
is the duty of counsel to be fair to the adverse par- 
ty,® his counsel,* coparties,® and to witnesses,* and 
Furthermore, he should 
scrupulously refrain from any conduct which would 
seem to place a juror under any obligation to him, 
either express or implied.’ However, the fact that 
counsel for a party brings his elient into’ court. when 
she is practically unable to come and unable to 
testify is not misconduct; nor is it improper, when 
he is about to address the jury, for him to direct 
his client to be seated in a particular chair.1° 


to the court as well. 


Misconduct of counsel:—Continued 

Collateral attack on judgment for 

misconduct of counsel see Judg- 
ments § 865 text and note 44. 

98. Schafer v. Thurston Mfg. Co., 
137-A. 2, 48 R.I.. 244. 

$9. Johnson y. Jensen, 223 N.W. 
637,-118 Neb. 1. 

{a] Misconduct may be ground for 
reversal.—Wallin v. Mitchell, 200 
Ill.App. 324. 

1. Ferguson vy. Moore, 39 8.W. 341, 
98 Tenn. 342. 

2. See infra § 248. 

3. Smith v. St. Louis Southwest- 
ern Ry. Co., (Mo.App.) 31 S.W.(2d) 
105; Steinacher y. Sayles-Zahn Co., 
130 N.Y.S. 29, 145 App.Div. 241; Conn 
v. Seaboard Air Line Ry. Co., 159 S. 
Brood 20 neN.©. 15,7 1iarA sk. 2.641. 

[a]. Embarrassing opposite party. 
—Where counsel for plaintiff on ex- 
amining a witness sought to impeach 
him by the inference that he was 
reading from witness’ statement and 
when defendant objected said that 
he would offer it in evidence if de- 
fendant would consent, such conduct 
was improper, and objection thereto 
should have been sustained and the 
jury admonished. Bishop v. Chica- 
£0 Junction Ry. Co., 124 N.E. 312, 289 
Til. 63 [rev 212 Ill.App: 667]. 

‘[b] Domand on defendant, in 
jury’s presence, after opening state- 
ment, in a suit against a municipali- 
ty for maintaining and operating a 
nuisance, consisting of a dump pile, 
that he produce a _ petition signed 
by the people in the community of 
alleged nuisance, asking the_ city 
council to stop dumping there, is high- 
ly improper. City of Bessemer vy. 
Pope, 101 So. 648, 212 Ala. 16. 

Comments on character, conduct, 
or credibility of parties, attorneys, or 
witnesses see infra §§ 292, 293. 

4  Steinacher v. Sayles-Zahn Co., 
130 N.Y-.S. 29, 145 App.Div. 241. 

[a] Calling opposing counsel to 
stand.—The act of counsel for plain- 
tiff, in an action for the wrongful 
discharge of an employee, in calling 
as a witness, at the close of the evi- 
dence in rebuttal, the counsel for de- 
fendant, and in asking him whether 
a subpcena had been issued for a 
third person, referred to in counsel’s 
opening statement as a person who 
would contradict plaintiff’s claim, and 
whether the third person had been 
in the court room during the trial, 
and whether counsel had talked with 
him, is unjustifiable, as an attempt to 
prejudice the jury against defend- 
ant. Steinacher v. Sayles-Zahn Co., 
130 N.Y.S. 29, 145 App.Div. 241. 

[b] Mere discourtesy in language 
toward opposing counsel does not of 
itself constitute ground for revers- 
al. Hall y. City of Shenandoah, 162 
N.W. 575, 179 Iowa 1192. 

5. Riefling v. Juede, 147 S.W. 168, 
165 Mo.App. 216. 

6. Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182 Ark. 232; White 
Pine Lumber Co. v. Manufacturers’ 


TRIAL 


It 


regard ;17 


Al- 


ime Co., 158 N.W. 124, 191 Mich. 


[a] Applying offensive and un- 
warranted epithets to witnesses is 
not ordinarily ground for reversal 
but should be corrected by the court 
as a breach of decorum and an of- 
fense against the dignity of the court. 
Franklin y. St. Louis, etc., R. Co., 188 
Mo. 533, 87 S.W.. 930. 

[b] Counsel may not interrupt an 
answer so that the incomplete answer 
constitutes an admission against the 
witness’ interest and then _ insist 
that the answer be taken as a com- 
plete admission. White Pine Lum- 
ber Co. v. Manufacturers’ Lumber 
Co., 158 N.W. 124, 191 Mich. 390. 

[ec] Threat of prosecution for 
perjury.— Exclamation of plaintiff's 
counsel while defendant’s chief wit- 
ness was being examined, and imme- 
diately following his denial of a fact 
which seemed to have been over- 
whelmingly estabilshed by the other 
witness, ‘Look out now! hold on! 
watch how you testify! somebody 
may be indicted for perjury!” was 


improper. Headley v. Harris, 71 So. 
695, 196 Ala. 520. 
{[d] Merely shaking finger at wit- 


ness.—That counsel, in cross-exam- 
ining plaintiff's witness, shook his 
finger at him was not objectionable, 
in the absence of anything to indicate 
that witness was thereby intimidated 
and prevented from telling the truth. 
Williams y. Alabama Fuel & Iron Co., 
102 So. 136, 212 Ala: 159. 

7. McShane y. Quillin, 277 P. 554, 
47 Idaho 542. 

[a] Counsel sheuld be careful not 
to provoke prejudicial remarks on the 
part of the court. McShane vy. Quil- 
lin, 277 P. 554, 47 Idaho 542. 

[b] Declaring court to be “wish- 
washy.”—The statement of counsel, 
in an altercation over the exclusion 
of evidence, that the court was ‘‘wish- 
washy,’ was impreper and contemp- 
tuous. Hogge v. Salt Lake & O. Ry. 
Cosy Lose 1585; 647 PU tah 626.6; 

[c] Counsel should not impose 
upon trial court the duty to cure, if 
possible, the calculated and natural 
effect of improper arguments of coun- 
sel to jury. Fitzgerald v. Detroit 
Clee Ry., 172 N.W. 608, 206 Mich. 
27 


8 Ricker v. Davis, 139 N.W. 1110, 
160 Iowa 37. 

9. Bast Ohio Gas Co. v. Van Or- 
man, 179 N.E. 147, 41 OhioApp. 56. 

[a] Reason being that a party has 
the right to be present. East Ohio 
Gas Co. v. Van Orman, 179 N.H. 147, 
41 OhioApp. 56. 

Right of party to be present see 
supra § 66. 

10. Backman v. Holman, 159 P. 125, 
92 Wash. 227. 

li.yy North: | Chicago /St.°R.. Co. v. 
Anderson, 70 Ill.App. 336 [aff 52 N. 
By 21, 176 Ill, 635]. 

12. Hansbrough v. 146 P. 
896, 26 Cal.App. 261. 

13. -KRequa v. Daly-Judge Mining 


Mann, 


exercise of his discretion, 
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though no improper inferences arise from the ex- 
ercise by an attorney of his duty in talking with 
witnesses before the trial,!! counsel may properly 
demand during the trial, and in the presence of 
the jury, that there be an investigation of the re- 
sult of an interview between counsel for the adverse 
party and a juror.’? } 
acts or statements by counsel which cannot possibly 
cause harm,1® or the fact that some of his remarks 
produce laughter in the audience,’* does not con- 
stitute misconduct on his part. 

[§ 248] ©. Control by Court in General.*® 
conduct of attorneys in the course of a trial is at 
all times subject to proper regulation by the pre- 
siding judge,!® who has a wide discretion in this 
thus it is for him to determine, in the 


Trivial and inconsequential 


The 


whether counsel has 


Co., 148 P. 448, 46 Utah 92. 

14. Moore vy. Hart, 188 S.W. 861, 
A71 Key 25 

15. Control by court of: 
Argument see infra § 268. 
Opening statement see infra § 251. 
Presentation of evidence see infra 


oO 


16. Pearse v. Stace, 101 N.E. 434, 
20% (N.Y. 506: Houck, v.. Hult. “€SabD:) 
235 N.W. 512. 


[a] Where court favors counsel 
for neither side, but is compelled to 
say unpleasant things to both to have 
them comply with his rulings, and in- 
sists that proper decorum be ob- 
served, while giving the parties ev- 
ery opportunity to preserve their 
rights, the fact that embarrassing sit- 
uations arise from side remarks of 
counsel ig no ground for reversal. 
Crystal Lake Park Dist. v. Consum- 
ers: Co.; 145 N.B. 215, 313 Til. 395. 

17. Ala.—Phillips v. Ashworth, 
124 So. 519, 220 Ala. 237; Alabama 
Fuel & Iron Co. v. Benenante, 66 So. 
942, 11 Ala.App. 644. 

Ark.—Dickinson vy. McBride, 193 S. 
W.. 89, 127 Ark. 555. 

Cal.—Hallinan vy. Superior Court in 
and for Kings County, 240 P. 788, 74 
Cal.App. 420. 

Iowa.—Womack v. Horsley, 152 N. 
W. 65, 178 Iowa 1079; Sullenbarger 
v. Ahrens, 150 N.W. 71, 168 Iowa 288; 
Crider v. McColley, 135 N.W. 364, 154 
Iowa 671. 

Md.—Citizens’ Mutual Fire Ins. Co. 
of Cecil County vy. Conowingo Bridge 
Con 827A 3 12.0116 Ned. 422. 

Mass.—Posell vy. Hersco'vitz, 130 N. 
E. 69, 237 Mass. 513. : 

Minn.—Blakely v. J. Neils Lumber 
Co., 151 N.W. 182, 128 Minn. 465; Tim- 
merman vy. Whiting, 137 N.W. 9, 118 
Minn. 398. 

Mo.—Ogville v. Kansas City Public 
Service Co., (App.) 27 S.W.(2da) 733; 
Bishop v. Musick Plating Works, 3 
S.W.(2d) 256, 222 Mo.App. 370; Mor- 
gan v. Doe Run Lead ‘Co.,, (App.)..273 
S.W. 244; Brinkmann v. Gottens- 
troeter, 140 S.W. 1194, 160 Mo.App: 
596 [adopting op 134 S.W. 584, 153 
Mo.App. 351]. 

Mont.—O’Meara v. McDermott, 115 
P. 912, 43 Mont. 189. 

N.J.—Kaighn v. Fox, 95 A. 994, 88 
N.J.Law 297. 5 

N.C.—Irvin v. Southern Ry. Co., 80 
S.BLs, 164 N-C.. 5. r 

Porto Rico.—Arruza v. Laugier, 14 
Porto Rico 24. 

R.I.—Schafer v. Thurston Mfg. Co., 
WiC AL 2, 48 RT. 244: J ; 

Tenn.—Ferguson v. More, 39 S.W, 


341, 98 Tenn, 342. 

Tex.—Glover v. °Pfeuffer, (Civ. 
App.) 163 S.W. 984; Texas Midland 
R. R. Co. v. Wiggins, (Civ.App.) 161 
S.W..445. a ! 

[a] Permission of application of 
epithets, by counsel, to’ litigants and 
opposing counsel will rest in a wise 
legal discretion of the presiding 
judge. O’Meara v. McDermott, 115 
P. 912, 43 Mont. 189, 
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transgressed the bounds of professional duty,*® and 
whether the misconduct, if any, is prejudicial.’® 
He has, moreover, the affirmative duty properly to 
regulate and control the conduct of counsel? and 
to take effective steps to prevent misconduct from 
prejudicing the jury,?! or turning the proceedings 


into a rude battle of vulgarities.*? 


compel obedience to his orders and’ rulings?* and, 
when situations require it, administer admonitions 
and rebukes,?* for disrespect of the court by coun- 
sel should not be tolerated.?® If counsel persists in 
improprieties after admonition he may be disci- 
plined?® and a mistrial may be declared.*? 

[§ 249] D. Conduct in Proceedings for Impanel- 
It is highly improper 
for counsel, while examining jurors on their voir 


ing Jury?°—1. In General. 


18. Plannett v. McFall, (Mo.App.) 
284 S.W. 850; Waco Mut. Life & Ac- 
cident Ass’n v. Alford, (Tex.Civ.App.) 
289 S.W. 93. 

[a] In Now Hampshire (1) wheth- 
er or not counsel is guilty of miscon- 

duct is a question of fact (Pope v. 

Boston & M. R. R., 104 A. 403, 79 
N.H. 52; Knapp v. Stone, 103 A. 1005, 
79 N.H. 32), (2) and whether the 
misconduct produced the verdict is 
also a question of fact (Pope v. Bos- 
ton & M. R. R., supra). ; 

19. Sonnesyn v. Hawbaker, 148 N. 
W. 476, 127 Minn. 15. 

20. Houck v. Hult, (S.D.) 235 N.W. 
512; Andrews y. United States Cas- 
ualty Co., 142 N.W. 487, 154 Wis. 82. 

[a] Court should not permit coun- 
sel to engage in argument between 
themselves, but should require that 
objections be addressed to _ court. 
Levinson v. Fidelity & Casualty Co. 
of New York, 181 N.B. 321, 348 Ill, 


495. 
21. Eastern Texas Electric Co. ‘v. 
Bees, (Tex.Civ.App.) 1 S.W.(2d) 


22. Stadler v. Chicago City Ry. Co., 
159 Ill.App. 617. 

23. Ryan v. Sheffield Car & Equip- 
ment Co., (Mo.App.) 24 S.W.(2d) 166; 
Cooley v. astern Wire Bound Box 
COTE, GATOS Ose Net ae OD 2os 

[a] Preservation of proper digni- 
ty of the court requires that its or- 
ders and rulings be obeyed by coun- 
sel. Ryan vy. Sheffield Car & Equip- 
ment Co., (Mo.App.) 24 S.W.(2d) 166. 

24. Ryan v. Sheffield Car & Equip- 
ment Co., (Mo.App.) 24 S.W.(2d) 166. 

Cure of misconduct by admonition 
or rebuke see infra §§ 309, 310. 

25. Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 RI. 244. 

[a] Perscnal animosities imma- 
terial.—Judges while holding court 
are entitled to respectful treatment, 
regardelss of personal animosities 
outside court. All personal feeling 
should be left outside of the court 
room. Schafer v. Thurston Mfg. Co., 
137 A. 2, 48 RI. 244. 

2é&. See Contempt § 54. 

27. Taplin v. Stanley, 148 A. 750, 
102, Vt.398. 

Mistrial for prejudicial misconduct 
generaliy see infra § 312. 

28. Examination of jurors on voir 
diro generally see Juries §§ 321-395. 

23. Moore v. Doerr, 203 S.W. 672, 
199 Mo.App. 428; Winnsboro Cotton 
Oil Co. v. Carson, (Tex.Civ.App.) 185 
S.W. 1002. 

[a] To ask whether juror knew 
“FE., the gambler, father of one of de- 
fendants,” is improper in an action 
for damages by assault and battery. 
Moore v. Doerr, 203 S.W. 672, 199 
Mo.App. 428. 

30. Massor v. Yates, 3 P.(2d) 784, 
137 Or. 569. 

31. Pan American Petroleum Cor- 
poration v. Pate, 138 So. 349, 162 
Miss. 638. 

32. Cross references: 
Allusion to defendant’s 


insurance 
generally see supra § 111. 


TRIAL 


jury.?° 


Thus he should 


sured.?# 


Examination of jurors as to pecuni- 

ary interest: 

Generally see Juries § 439. 

In insurance companies generally 
seo Juries § 439 text and notes 
Zo . 

Reference to protection by insurance 
in argument of counsel see infra 
§ 281. 

33. 
33-49. 

34. U.S.—Cleveland Nehi Bottling 
Co. v. Schenk, 56 F.(2d) 941; Wagner 
Electric Corp. v. Snowden, 38 F.(2d) 
599; New AXtna Portland Cement Co. 
Ve. Hatt, cot M611 145 CCA AO 7. 

Ala.—McCaleb v. Reed, 144 So. 28; 
Faulkner v. Gilchrist, 143 So. 803; 
Duke v. Gaines, 140 So. 600, 224 Ala. 
519; Harris v. Snider, 134 So. 807, 223 
Ala. 94; Baker v. Baker, 124 So. 740, 
220 Ala. 201; Cooper vy. Auman, 122 
So. 351, 219 Ata. 336; Hx parte Wood- 
ward Iron Co., 102 So. 108, 212 Ala. 
220; Camp fv... ‘Churchill,- 65. So, 
186 Ala, 173; Citizens’ Light, Heat 
Power Co. v. Lée, 62 #0, 199, 182 Ala. 
561; Munson S. 8, Line v. Drayton, 
87 So. 218, 17 Ala.App. 619 [cert den 
87 So. 219, 205 Ala, 249]. 

Ark.—Halbrook v. Williams, 50 §, 
W.(2d) 243; Bourland v. Caraway, 39 
S.W.(2d) 316, 183 Ark. 848; Sutton v. 
Webb, 39 S.W.(2d) 314, 188 Ark. 865; 
Ellis & Lewis v. Warner, 32 S.W.(2d) 
167, 182 Ark. 613; Smith Arkansas 
Traveler Co. v. Simmons, 28 S.W.(2d) 
1052, 181 Ark. 1024; Williams-Echols 
Dry Goods Co. v. Wallace, 219 S.W. 
732, 142 Ark. 363; Cooper v. Kelly, 
198 S.W. 94, 131 Ark. 6; Williams wv. 
Cantwell, 170 S.W. 250; Pekin Stave 
& Mfg. Co. v. Ramey, 147 S.W. 83, 104 
Ark. 1, 

Cal.—Cozad v. Raisch Improvement 
Co., 166 P. 1000, 175 Cal. 619; Pate v. 
Pickwick Stages System, (App.) 14 
P.(2d) 174; Coursault v. Schwebel, 
5 P.(2d) 77, 118 Cal.App. 259; Mag- 
gart v. Bell, 2 P.(2d) 516, 116 Cal. 
App. 306; Sutton v. Tanger, 1 P.(2d) 
521, 115 Cal.App. 267; Barrett v. Har- 
man, 1 P.(2d) 458, 115 Cal.App. 283; 
Dermer v. Pistoresi, 293 P. 78, 109 
Cal.App. °319; Hasty v. Trevillian, 
283 BP. 148, 102 Cal.App. 405; Daniel 
v. Asbill, 276 P. 149, 97 Cal.App. 731; 
Girard v. Irvine, 275 P. 840, 97 Cal. 
App. 3877; Dougherty v. Ellingson, 
275 P. 456, 97 Cal.App. 87; Reneau v. 
Hirsch, 262 P. 1100, 88 Cal.App. 1; 
Sharkey v. Sheets, 261 P. 1049, 87 Cal. 
App. 99; Nichols v. Nelson, 252 P. 
739, 80 Cal.App. 590; Eldridge v. 
Clark & Henery Const. Co., 243 P. 43, 
75 Cal.App. 516; Williamson vy. Har- 
dy, 190 P. 646, 47 Cal.App. 377; Bald- 
arachi v. Leach, 186 P. 1060, 44 Cal. 
App. 603; Arnold v. California Port- 
land Cement Co., 183,P. 171, 41° Cal. 


See Juries § 439 text and notes 


“App. 420. 


Colo.—Bolles v. Kinton, 263 P. 26, 
83 Colo. 147, 56 A.L.R. 814; Tatarsky 
v. Smith, 242 P. 971, 78 Colo. 491. 

Fla.—Ryan vy. Noble, 116 So. 766, 95 
Bie 830. 

a.—Parrar .v. \Marrar! 152 (S.) 
278, 41 Ga.App. 120. 
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[§§ 248-250 


dire, to make any remarks or statements for the — 
purpose of prejudicing the adverse party.*® A ref- 
erence to a fact which is bound to appear in the 
testimony will not warrant the dismissal of the 
Tt is not misconduct for counsel to consult 
his friends in passing on prospective jJurors.** 

[§ 250] 2. Reference to Defendant’s Insurance or 
Other Indemnity.*? 1 : 
ing plaintiff’s right to make such an inquiry as a 
part of his examination of prospective jurors*? it 
is obviously not misconduct for plaintiff’s counsel 
to interrogate the jurors on their voir, dire as to 
their possible interest in, or relation to, lability 
insurance ‘companies by which defendant is in- 
However, the courts condemn all efforts 
of counsel to influence the jury improperly by such 


In those jurisdictions sustain- 


Idaho.—Bressan v. Herrick, 205 P. 
555, 35 Idaho 217; Cochran v. Grit- 
man, 203 P289, 34 Idaho 654; Wilson 
v. St. Joe Boom Co., 200 P. 884, 34 
Idaho 253. 

Ill.—Mithen v. Jeffery, 102 N.E. 778, 
259 Ill. 372 [rev 174 Ill.App. 602]; 
Mowatt v. Sandel, 262 Ill.App. 395. 

Ind.—Inland Steel Co. v. Gillespie, 
104 N.E. 76, 181 Ind. 633; Ft. Wayne 
Checker Cab Co. v. Davis, 165 N.E. 
764, 168 N.E. 41, 90 Ind.App. 30; Bey- 
Sune Safron, 151 N.E. 620, 84 Ind.App. 
12. 

Iowa.—Raines v. Wilson, 239 N.W. 
36, 213 Iowa 1251; Mortrude v. Mar- 
tin, L725 NOW 41g5 2185." Towa lsaos 
Flick v. Globe Mfg. Co., 154 N.W. 928, 
172 Iowa 561. 

Kan.—Van Pelt v. Richards Paint 
& Paper Co., 296 P. 737, 132 Kan. 581; 
Peters v. Cavanah, 295 P. 693, 132 
Kan. 244; Engle v. Bowen, 251 P, 
1108, 122 Kan. 283, 

&y.—Trevillian v. Boswell, 43 S.W. 
(2d) 715, 241 Ky. 237; Ashland Sani- 
tary Milk Co. v. Messersmith’s Adm’r, 
32 S.W.(2d) 727, 2386 Ky. 91; W. G:; 
Duncan Coai Co. y. Thompson’s 
Adm’r, 162 S.W. 1139, 157 Ky. 304. 

Mich.—Harker v. Bushouse, 236 N. 
W. 222, 254 Mich. 187; William R. 
Roach & Co. v. Blair, 155 N.W. 696, 
190 Mich. 141. 

Minn.—-Martin v. Schiska, 236 N.W. 
312, 183 Minn. 256; Seitz v. Clay- 
bourne, 231 N.W. 714, 181 Minn. 4; 
Storhaugen v. Motor Truck Service 
Co., 213 N.W. 872, 171 Minn. 47; “Carle 
son v. Bernier, 211 N.W. 683, 169 
Minn. 517; Falk v. Poucher Printing 
& Lithographing Co., 210 N.W. 997, 
169 Minn. 229; Archer vy. Skahen, 163 

.W. 784, 187 Minn. 432; North- 
western Fuel Co. v. Minneapolis St. 
Ry. Co., 159 N.W. 832, 134 Minn. 378: 
Uggen vy. Bazille & Partridge, 149 N. 
W. 459, 127 Minn. 364; Granrus v. 
Croxton Mining Co., 113 N.W. 693, 102: 
Minn. 325. 

Miss.—Yazoo City v. Loggins, 110° 
So. 833, 145 Miss. 793. ae ipa 

Mo.—Wack vy. F. E. Schoenberg 
Mfg. Co., 53 S.W.(2d) 28; Given v. 
Midwest Paving Co., 53 S.W.(2d) 23; 
Jenkins v. Chase, 53 S.W.(2d) 21; 
Smith v. Lammert, 41 S.W.(2d) 791; 
Pinter vy. Wilson, 46 S.W.(2d) 548; 
Decker vy. Liberty, 39 S.W.(2d) 546; 
Ulmer v. Farnham, (App.) 28 S.W. 
(2d) 113; Galber v. Grossberg, 25 S. 
W.(2d) 96, 824 Mo. 742; Smith v. Star 
Cab Co., 19 S.W.(2a) 467, 323 Mo. 
441; Schuler v. St. Louis Can Co., 18 
S.W.(2d) 42, 322 Mo. 765: Maurizi 
v. Western Coal & Mining Co., 11 8. 
W.(2d) 268, 321 Mo. 378; Melican vy, 
Whitlow Const. Co., 278 S.w. 361; 
Nixon v. Hall, (App.) 52 S.W.(24) 
408; Kaiser v. Jaccard, (App.) 52 S.W. 
(2d) 18; Dillinder v. Weeks, (CApp.) 
50 S.W.(2d) 152; Joyce v. Biring, 
(App ) 43 S.W.(2d) 845; Ivey v. Han- 
son, (App.) 41 S.W.(2d) 840; Jones v. 
Missouri Freight Transit Co., 40 S.W. 
(2d) 465, 225 Mo.App. HOf.6..77 Hosaava 
Missouri Jobbing House, (App.) 32 
S.W.(2d) 130; Duncan v. City Ice Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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extraneous matter,*® and it is misconduct for ecoun- 
sel to attempt by this means to get before the panel 
the fact that an insurance company is taking over 
the defense and that it, rather than defendant, will 
have to pay any damages assessed,?® whether that 
be done by bald statement,®” or by gratuitous*® or 
studied_suggestions,*® or insinuations*? by putting | 
questions that go farther than they should in this 
regard,*? by persistent questioning,*? or by unnec- 
essarily adverting to the matter.** 
mere fact that counsel does not make as full an 
inquiry as he might have made does not render him 
guilty. of misconduct;** nor will an allusion to an 


TRIAL 


such inquiry.*® 
Scope. 


However, the 


jury.*® 


lusurance company’s interest be misconduct if the 


(App.) 25 S.W.(2d) 536; Wendel v. 


City Ice Co. of Kansas City, 22 S.W. | 


(2d) 215, 224 Mo.App. 152; Erxleben 
v. Kaster, (App.) 21 S.W.(2d) 195; 
Faust v. East Prairie Milling Co., 
(App.) 20 S.W.(2d) 918; Wilson v. 
Spuhler, (App.) 20 S.W.(2d) 556; 
Foulks v. Lehman, (App.) 17 S.W.(2qd) 
994; Braden v. Freiderichsen Floor & 
Wall Tile, 15 S.W.(2d) 923, 223 Mo. 
App. 700; Craven y. Halpin-Boy!e 
Const. Co., (App.) 15 S.W.(2d) 853; 
Bruce v. East Side Packing Co., (App.) 
6 S.W.(2d) 986; Bianchetti v. Luce, 2 
S.W.(2d) 129, 222 Mo.App. 282; Dud- 
acs v. Hotel Statler Co., (App.) 295 S. 
W. 826; Steinkamp v. F. B. Chamber- 
lain Co., (App.) 294 S.W. 762; Balder- 
son v. Monaghan, (App.) 278 S.W. 783; 
Kelley v. Sinn, (App.) 277 S.W. 360; 
Hill v. Jackson, (App.) 272 S.W. 105; 
Jedlicka v. Shackleford, (App.) 270 
S.-W. 125; Willis v. Buchanan County 
Quarries Co., 268 S.W. 102, 218 Mo. 
App. 698; Garvey v. Ladd, (App.) 266 
S.W. 727; Wallnitz v. Werner, (App.) 
241 S.W. 668; Laurent v. Hoxmeier, 
(App.) 227 S.W. 135; Muehlebach v. 
Muehlebach Brewing Co., (App.) 224 
S.W. 174; Bright v. Sammons, (App.) 
214 S.W. 425; Yates v. House Wreck- 
ing Oa: (App.) 195 S.W. 549; Kinney 
v. Metropolitan Street Ry. Co., 169 S. 
W. 23, 261 Mo.App. 97; Boten'v. Shef- 
field Ice Co., 166 S.W. 883, 180 Mo. 
App. 96; Burrows v. Likes, (App.) 
166 S.W. 643. 

Neb.—Nichols v. Owens Motor Co., 
236 N.W. 169, 121 Neb. 105;° Penhan- 
sky v. Drake Realty Const. Co., 190 
N.W. 265. 109 Neb. 120. 

Nev.—Nordyke v. Pastrell, 7 P.(2d) 
598. 

N.Y.—Rothenberg v. Collins, 146 N. 
Y.S. 762, 161 App.Div. *387 [appeal 
dism’ 113 NE. "1065, ‘218 7N.Y. 701); 
Odell v. Genesee Const. Co., 129 N.Y.S. 
122. 145 App.Div. 125. 

N.C.—Goss v. Williams, 145 S.F. 
169, 196 N.C. 213; Fulcher ». Pine 
Lumber Co.; 182 S.E. 9,191 N.C. 408; 
Walters v. Durham Lumber Co., 81 
S.B.! 453; 165 N.C. 388; Featherstone 
v. Lowell «Cotton Mills, 74 S.E. 918, 
159 N.C. 429. 

Ohio.—Pavilonis v. Valentine, 165 
N.E. 730, 120 OhioSt. 154; Cohen v. 
Smith, 159 N.E. 329, 26 OhioApp. 32. 

Okl.—Bass Furniture & Carpet Co. 
v. Electric Supply Co., 225 P. 519, 101 
Okl. 293. 

Or.—Stone v. Oliver, 294 P. ed 135 
Or. 4; Lidfors v. Pflaum, 236 P. 1059, 
115 Or. 142; Putnam v. Pacific Mont h- 
ly Co., 130 P. 986, 186 P. 835, 68 Or. 
36, L.R.A.1915F 782, Ann.Cas.1915C 
256, 45 L.R.A.N.S, 338. 

S'D.—Simmons v. Leighton, 244 N. 
W. 883;. Morton v. Holscher, 243 N. 
Ww. 89. 

Tex.—Gordon Jones Const. 
Lopez, (Civ.App.) 172 S.W. 
Cooper & Jones v. Hall, (Civ.App.) 
168 S.W. 465; El Paso Electric Ry. 
Co. v. Shaklee, (Civ.App.) 138 S.W. 
188. 

Wash.—Child v. Hill, 271 P. 266, 149 
Wash. 468; Roalsen v. Oregon Steve- 
doring Co., 267 P. 433, 147 Wash, 672; 
Heath v. "Stephens, 258 P. 32, 144 
Wash. 440; Jensen v. Schlenz, 154 P, 
159, 89 Wash. 268; Armstrong v. Ya- 
kima Hotel Co., 135 P. 233, 75 Wash. 
477. 

Wis.—Walker v. Pomush, 238 N.W. 


859, 206 Wis. 45: Martell v. Kutcher, 
216 N.W.. 522, 195 Wis. 19;  Lozon v. 
Leamon Bakery Co., 202 N.W. 296, 186 


Wis. 84. 

35. Baker v. Baker, 124 So. 740, 
fe Ala. 201. 

U.S.—Stewart v. Brune, 179 F. 

350° 102 CCA. 534. 

Ala.—Citizens’ Light, Heat & Pow- 
er Co. v. Lee, 62 So. 199, 182 Ala. 561. 

Ariz.—Reed Gold Mines Co. v. Mor- 


rison, 224 P, 822, 26 Ariz. 231. 
Ark.—Cooper v. Kelly, 198 S.W. 94, 


131-Ark 6: 

Cal.—Daniel v. Asbill, 276 P. 149, 
97 Cal.App. 731; Nichols v. Nelson, 
252-P. %39,. 80° Cal. App. 590; Arnold 
v. California Portland Cement Co., 
183 P. 171, 41 Cal.App. 420. 

Fla.—Ryan vy. Noble, 116 So. 766, 
95 Fla. 830. 

Idaho.—Bressan v. Herrick, 205 P. 
555, 35 Idaho 217; Wilson v. St. Joe 
Boom Co., 200 P. 884, 34 Idaho 235. 

Ill—Mithen v. Jeffery, 102 N.E. 
778, 259 Ill. 372 [rev 174 Ill.App. 602]; 
George A. Fuller Co. v. Darragh, 101 
Ill.App. 664. 

Kan.—Van Pelt v. Richards Paint 
& Bes Co.; 296) PP. 737; 132° Kan. 581. 

Ky.—Hedger v Davis, 33 S.W.(2d) 
a 236 Ky. 432: 

o.—Kelley v. Sinn, (A 277 S. 
W. 360. pe 

N.Y.—Kolacki v. American Sugar 
Refining Co., 150 N.Y.S. 93, 164 App. 
Div. 417 [rearg den 150 N-Y.S. 1092, 
166 App.Div. 892]. 

Okl.—Bass lurniture & Carpet Co. 
v. Klectric Supply Co., 225 P. 519, 101 
Okl. 293: 

Or.—Lidfors v. Pflaum, 236 P. 1059, 
115 Or. 142; Vasquez v. Pettit, 145 P. 
1066, 74 Or. 496, Ann.Cas.1917A 43): 
Putnam v. Pacific Monthly Co., 136 
P. 986, 186 P. 835, 68 Or. 36, 45 L.R.A. 
N.S. 338, Ann.Cas.1915C 256. 

Tex.—Gordon Jones Const. Co. v. 
Lopez, (Civ.App.) 172 S.W. 987; Hous- 
ton Car Wheel & Mach. Co. v. Smith, 
(Civ.App.) 160 S.W. 435. 

Vt.—Spinney’s Adm’x v. O. V. 
Hooker & Son, 102 A. 53, 92 Vt. 146. 

W.Va.—Adams v. Cline Ice Cream 
Co.; 138. S:E. 867, 101 W.Va. 35. 

Wis.—Lozon v. Leamon Bakery Co., 
202 N.W. 296, 186 Wis. 84. 

S7. Spinney’s Adm’x v. Hooker & 
Son, 102 A. 538, 92 Vt. 146. 

33.. Bunch v. Abbott, 256 I11l.App. 
33; Davis v. Saltser, 183 N.Y.S. 108, 
192 App.Div. 921. 

{a] ,Illustration.—-In an automo- 
bile collision case, the question asked 
by plaintiff's attorney of prospective 
juror, “‘you don’t know about the in- 
surance company in this case, do 
you?” is improper. Bunch vy. Abbott, 
256 Ill.App. 33. 

39. Iniand Steel Co. v. Gillespie, 
104 N.E. 76, 181 Ind. 633; Ryan v. 
Simeons, 229 N.W. 667, 209 Iowa 1090; 
Ryan v. Trenkle, 200 N.W. 318, 199 
Iowa 636; Rothenberg v. Collins, 146 
N.Y.S. 762, 161 App.biv. 387 [appeal 
dism 113 N.E. 1065, 218 N.Y. 701]; 
Schwalen v. W. P. Fuller & Co., 182 P. 
592, 107 Wash. 476, 10 A.L.R. 296. 

40. Daniel v. Asbill, 276 P. 149, 97 
Cal.App. 731; Arnold v. California 
Portland Cement Co., 183 P. 171,. 41 
Cal.App. 420; Houston Car Wheel & 
Mach, Co. v. Smith, (Tex.Civ.App.) 
160 S.W. 435; Walker v. Pomush, 238 
N.W. 859, 206 Wis. 45. 


reference is trivial.+® 
deny plaintiff the privilege of examining prospec- 
tive jurors as to their connections with liability in- 
surance companies, under these circumstances, it is, 
of course, improper for plaintiff’s counsel to make 
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In those jurisdictions which 


[§ 251] E. Opening Statement*’—1. Nature and 
Although it may be omitted if desired,*® a 
party is entitled as of right, in a case involving is- | 
sues of fact, to make an opening statement to the 
Its purpose and function is to advise the 
jury of the facts relied on by the party to make up 
his right of action or defense,°° to define the nature 


41. Tom Reed Gold Mines Co. v. 
Morrison, 224 P..822,.26 Ariz; 281; 
Girard v. Irvine, 275 PB. 340, 97 Cal. 
387i) Danielev.GAsbill, 2h6 Pai 49 oe 
Cal.Anp. 731; Mithen v. Jeffery, 102 
N.E. 778, 259 Ill. 372 [rev 174 Ill.App. 
602]; Kenny v. Marquette Cement 
Mfg. Co., 90 N.E. 724,243 Tl. 396; 
Brower v. Silverman, 16 OhioAnvp. 236. 

42. Arnold v. California Portland 
a Co., 183 P. 171, 41 Cal.App. 

43. Williams v. Cantwell, (Ark.) 
170 S.W. 250; Pekin Stave & Mfg. 
Co. v. Ramey, 147. S.W. 83, 104 Ark. 1; 
Armstrong v. Yakima Hotel Co., 135 
P. 233, 75 Wash. 477. + 

44. Craven v. Halnin-Boyle Const, 
Co., (Mo.App.) 15 S.W.(2d) 853. ; 

[a] That servant’s counsel drop- 
ped matter after inquiring if any of 
jurors owned stock in insurance com- 
pany insuring employer against’ ‘li- 
ability, and did not inquire if any 
jurors were employed by the com- 
pany, he did not show bad faith. 
Craven v. Halpin-Boyle Const. Co., 
(Mo.App.) 15 S.W.(2d) 853. 

45. Bobos v. Krey Packing Co., 19 
S.W.(2d) 630, 323 Mo. 224. 

[a] Remark held not to require 
Gischarge of panel.—Refusal to dis- 
charge a panel because of counsel’s 
remark in connection with question 
whether juror owned stock in defend- 
ant company that, ‘unlike the others, 
it hasn’t tumbled yet,” is not error. 
Harms v. Emerson Plectriec Mfg. Co., 
(Mo.) 41 S.W.(2d) 

46. Robinson v. F. W. Woolworth 
Co., 261 P. 253, 80 Mont. 431; Patter- 
son v. Surpless, 151 A. 754, 107 N.J. 
Law 305, 74 A.L.R. 841; Pardue v. 
Pardue, 166 S.E. 101, 167 S.C. 129. 

47. Cross references: 

In criminal prosecutions see Criminal 

Law §8§ 2225-2227. 

Reading pleadings in opening state- 

ment see infra § 271 
Reference in opening to former pro- 

gecdines in same cause see infra § 
Hien Le open and close see supra §$§ 

28, Pietsch v. Pietsch, 92 N.B. 325, 
245 Ill. 454, 29 L.R.A.N.S. 218; Glenn 
v. Missouri Pac. Ry. Co., 124 P. 420, 
87 Kan. 391 [aff on reh 128 P. 362, 88 
Kan. 235]. 

49. Pietsch v. Pietsch, 92 N.E. 325, 
245 Ill. 454, 29 L.R.A.N.S. 218; Het- 
tinger v. Beiler, 54 fll.App. 320; 
Glenn v. Missouri Pacific Ry. Co., 124 
P. 420, 87 Kan. 391 [aff 128 P. 362, 88 
Kan. 235]; Lane v. Portland Ry. 
Light & Power Co., 114 P. 940, 58 Or. 
3 

[a] Each party may exercise 
right.—Under a statute, providing 
that the plaintiff shall briefly state 
his cause of action, and the defendant 
his defense, after the jury has been 
impaneled and sworn, the attorney 
for either party has the privilege of 
making such a statement. Glenn v. 
Missouri Pac. Ry. Co., 124 P. 420, 87 
Kan. 391 [aff 128 PB. 362, 88 Kan. 235]; 
Lane v. Portland Ry., Light & Power 
Co., 114 P. 940, 58 Or. 364. 

56. Ark.—St Louis, I. M. & S. Ry 
Co. v. Bearden, 155 S.W. 499, 107 AC 


363. 

Ill.—-Pietsch v. Pietsch, 923 N.E. 
S25s 245) Tt aaa? 29 L.R.A.N.S. 218% 
Paige v. Illinois Steel Co., 84 N.E. 
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of the questions involved,®? and advise them of the 
issues to be tried’? so as to enable them to under- 
In the statement coun- 
sel may outline what he expects to prove®‘ unless it 
is manifest that such proof would be incompetent®® 
or the offer or statement made for the manifest 
purpose of creating prejudice and influencing the 
jury,°® and he may state an anticipated defense of 
his opponent in so far as it appears of record.°? In 


stand the case to be tried.°* 
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some jurisdictions he may state the principles of 


239, 238 Ill. 313 [aff 136 Ill.App. rans 
Mass. —Posell v. Herscovitz, 130 N 
E. 69, 237 Mass, 513. 
N.Y.—Kiey v. Healy, 28 N.E. 593, 
127 NY. 555. 


Or.—Lane v. Portland Ry., Light & 
Power Co., 114 P. 940, 58 Or. 364. 
{al Construction of statement.— 


In attempting to ascertain the mean- 
ing of certain terms employed by 
counsel in his opening, the Detar eae 
should be considered as a_ whole. 
Houghton y. Jacobs, (Mo.) 246 S.W. 
285. 

51. Woodworth v. Fuller, 126 N.H. 
781, 285 Mass. 443. 

52. St. Louis, I. M. & S. Ry. Co. v. 
‘Bearden, 155 S.W. 499, 107 Ark. 363; 
Kley v. Healy, 28 N.E. 593, 127 N.Y. 
555; Tisdale v. Delaware, ete., Canal 
Co., 22 N.E. 700, 116 N.Y. 416. 

53. Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644 [cit 
Cyc]; Mackey vy. First Nat. Bank, 
(Mo.App.) 293 S.W. 66. 

54. Ala.—Brown v. Leek, 128 So. 


608, 221 Ala. 319; Atlanta Life Ins. 
Co. v.- Canaday, 143 So. 561 [quot 
Cyc]. 

Ark.—St. Louis, I. M. & S. Ry. Co. 


qeepeargen, 155 S.W. 499, 107. Ark. 
363. 
Ga.—Ridley v. Ridley, 102 S.E. 918, 
25 Ga.App. 154. 

Kan.—Rowley v. Cosens, 264 P. 
1036, 125 Kan. 481; Kelly v. Vuklich, 
206 P. 894; 111 Kan. 199. 

Mass.—Posell v. Herscovitz, 130 N. 
KH. 69, 237 Mass. 513; Woodworth v. 
Fuller, 126 N.E. 781, 235 Mass. 443; 
O’Connell v. Dow, 66 N.E. 788, 182 
Mass. 541. 

Mo.—Bobos y. Krey Packing Co., 
19 S.W.(2d) 630, 323 Mo. 224; Buck v. 
St. Louis Union Trust Co., 185 S.W. 
208, 267 Mo. 644 [cit Cyc]; Stevens 
v. Wabash Ry. Co., 14 S.W.(2d) 506, 
223 Mo.App, 201. 

Neb.—Yechout v. Tesnohlidek, 150 
N.W. 199, 97 Neb. 387. 

N.Y.—Kley v. Healy, 28 N.E. 5938, 
127 N.Y. 555; Tisdale v. Delaware, 
ete; Canal Co., 22 NE: 7005 16 N.Y. 
416; Garrison v. Sun Printing & Pub- 
lishing Ass’n, 150 N.Y.S. 284, 164 
App.Div. 737 [appeal dism 119 N.E. 
Ol wae Ne. 691). 


Or.—Heli v. Hutton, 294 P. 347, 
UBS COs ley, 

Vt.—Williams Mfg. Co. v. Insur- 
ance So. of North America, 106 A. 
Goi 9S HVA.) LOL. 

[a] It should be, clear, concise 


and brief statement of what the par- 
ty expects to prove, and should be 
clean cut. Matthews Lumber Co. v. 
Lincoln Furniture Mfg. Co., 139 S.E. 
254, 148 Va. 413. 

[b] Paper in opponent’s posses- 
sion.—Counsel, being within his right 
in outlining his proof with reference 
to any feature of the case, may, when 
he knows a paper to be in defendant’s 
possession and has every reason to 
believe it will be offered in evidence, 
allude to it in his opening statement. 
Bobos v. Krey Packing Co., 19 S.W. 
(2d) 6230, 323 Mo. 224. 

{c] Allusion to interest of wit- 
neoss.—W here plaintiff's evidence 
tended to show that a witness for her 
shad taken much interest in the prepa- 
ration of plaintiff's case, and assist- 
ed in procuring evidence, a declara- 
tion by defendant’s counsel, in his 
opening statement, that witness was 
“egpging plaintiff on’? was the asser- 
tion of a fact or a conclusion which 


counsel was justified in saying he 
would demonstrate, and which he 
would be entitled to demonstrate, by 


additional evidence or by argument | 


from plaintiff's evidence. Hoxie v. 
Walker, 74 A. 183, 75 N.H. 308. 

[d] Where there was testimony 
to support charge that a witness had 
been suborned, “statement of counsel 
apparently in ‘good faith, in opening 
that, “You gentlemen are going to 
hear some testimony that I judge - will 
disgrace you, disgrace men, and dis- 
grace every one in the courtroom in 
which it is produced, because the 
facts will show that in this case wit- 
nesses have been bribed with money 
and with whisky and with women,” 
is not ground for reversal. Walz v. 
Peninsular Fire Ins. Co. of America, 
191 N.W. 230, 221 Mich. 326 [aff 194 
N.W. 124, 223 Mich. 417]. 

55. Ala.—Atlanta Life Ins. Co. v. 
Canaday, 143 So. 561 [quot Cyc]; 
prow s v. Leek, 128 So. 608, 221 Ala. 
319. 

Colo.—Burke v. South Boulder 
Gefon Ditch Co., 231 P. 674, 76=%Colo. 

Del.—Pritchard v. Henderson, 50 A. 
217, 19 Del. 128. 

Mass.—Posell v. Herscovitz, 130 N. 
BH. 69, 237 Mass. 513. 

Mich. —Cleavenger v. Castle, 237 N. 
W. 542, 255 Mich. 66; Scripps v. Reil- 
ly, 35 ‘Mich, Sil 24 Am.R. 575. 

Mo.—Endicott v. Robertson, 244 S. 
W. 947, 211 Mo.App. 508. 

Va.—Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 139 S 
BK. 254, 148 Va. 413. 

[a] Beference to hearsay is not 
permissible.—Counsel’s reference, in 
opening statement to jury to news- 
paper article reporting accident, is 
incompetent, in view of the inadmis- 
sibility of the article, although the 
article Was admitted during previous 
trial. Shields v. Kansas City Rys. 
Co., (Mo.) 264 S.W. 890. 

56. Brown v. Leek, 128 So. 608, 
221 Ala. 319; Cleavenger v. Castle, 
237 N.W. 542, 255 Mich. 66. 

76.-Ps 2065, 
Maxfield v. Jones, 76 


57. Mulligan v. Smith, 

32 Colo. 404; 

Me. 135; Ayrault v. Chamberlain, 33 
Barb. (N.Y.) 229. See also Kansas 
City Southern R. Co. v. Murphy, 85 
S.W. 428, 74 Ark. 256 (where counsel 
said the defense would be “the same 
old stereotyped one,” the court on 
appeal declared that this was not 
within the proper confines of an open- 
ing it being neither a statement of 
counsel’s claims nor of the evidence, 
Supporting it and that the court 
should have dealt with the statement 
emphatically). 

58. Paige v., Illinois Steel Co., 84 
N.B. 239, 233 Ill. 313 Laff 136 I1l.App. 
410]; Jones v. Detroit Taxicab & 
Transfer Co., 188 N.W. 394, 218 Mich. 
673; Steel Furniture Co. v. Pearce, 
17¢ N.W. (80, 2038 Mich. 652; Baugh- 
man vy. Metropolitan St. Ry. Con (Mo. 
App.) 177 S.W. 800. 

[a] Regie roa out of nature of ac- 
tion by counsel where it does not 
mislead adverse party is not error. 
ee v. Campbell, 46 N.W. 497, 77 Wis. 


59. San Miguel Consol. Gola Min. 
yi v. Bonner, 79 P. 1025, 33 Colo. 
60. Giffen v. Lewiston, 55 P. 545, 


6 Idaho 231. 
61. Pietsch v. Pietsch, 92 N.B. 325, 
245. Sil 45455 29 L.R.A.N.S. 218; 


law he deems to be applicable to the facts,®* or may 
be permitted to do so in the discretion of the court?® 
although in others he is not permitted to do so.°° 
Counsel should be allowed considerable latitude in 
his opening statement,°t but in the absence of reg- 
ulation by statute,®? the time when it should be 
made,®? its fullness or brevity,°* and its general 
manner and character,®® rest largely within the 
discretion of the trial court, which must necessarily 


€ 


[§ 251 


1 


Cleavenger v. Castle, 237 N.W. 542, 
255 Mich. 66; Yechout v. Tesnohlidek, 
150 N.W. 199, 97 Neb. 387; Baker 
Matthews Lumber Co. v. Lincotn Fur- 
mieure Mfg. Co., 139 S.H. 254, 148 Va. 
4 


[a] Where age of insured was 
never definitely stated, counsel’s 
opening statement that defendant 


guessed ‘insured’s age differently dur- 
ing lifetime and after death is not 
improper. Southern Ins. Co. v. Tate, 
112 So. 365, 22 Ala.App. 72 [cert den 
112. So. 918, 216 Ala. 694]. 

[b] In personal injuries case he 
may state that one man was killed 
in the accident if such was the fact. 
St v. Abrahamson, 66 I1l.App. 
352. 


62. See cases infra this note. 

[a] Regulation of time by stat- 
ute.—(1) Under a statute providing 
that after the jury has been sworn 
the party on whom rests the burden 
of the issues may briefly present his 
case, the adverse party may then 
present his defense and the evidence 
he expects to offer in support there- 
of, the party not having the burden 
of proof must make his statement 
immediately after that of the adverse 
party unless the court for special 
reason otherwise directs. Kali Inla 
Coal Co: Vv. Ghinelli..155 Py 606, 955 
Oly 289: (2) Under the Indiana 
statutes, if defendant wishes to make 
an opening statement he must do so 
immediately upon the close of the 
opening statement by plaintiff. Deh- 


ler v. State, 53 N.E. 850, 22 Ind.App. © 


383. 
63. D. Sinclair Co. v. Waddill, 65 
ea 437, 200 Ill. 17 [aff 99 I1l.App. 
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2 Waiver of right.—Defendant 
does not waive his right to make 
such statement by not making it be- 
fore plaintiff begins his evidence, es- 
pecially where plaintiff makes no 
statement and the case is one before 
a justice without pleadings. MHet- 
tinger v. Beiler, 54 Ill.App. 320. 

64 Ala.—Atlanta Life Ins. Co. v. 
Canaday, 143 So. 561. 

Ind.—Vandalia Coal Co. v. Butler, 
119 N.E. 34, 68 Ind.App. 245. 

Kan.—Caldwell v. Skinner, 181 P. 
568, 105 Kan. 32. 

Mass.—Posell v. pees See vee? 130 N. 
KE, 69, 237 Mass. 513. 

Mo.—Lord v. Austin, (App.) 39 S. 
W.(2d) 575. 

Ohio.— Cincinnati Stuy Rys \Co. we 
Adams, 169 N.E. 480, 33 OhioApp. 311. 


Power Co., 114 P! 940, 58 Or. 364. 

Va.—Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 139 S. 
BE. 254, 148 Va. 413. 

[a] Court may expedite the state- 
ment and express its disapproval of 
repetition. Lord v. Austin, (Mo. 
App.) 39 S.W.(2d) 575. 

65. Ala.—Atlanta Life Ins. Co. v. 
Canaday, 143 So. 561 [quot Cyc]. 

Ark.—Kansas City Southern R. Co. 
v. Murphy, 85 S.W. 428, 74 Ark. 256. 

Cal—De Nardi v. Palanca, (App.) 
8 P.(2d) 220. 

Ind.—Inter-Ocean Casualty Co, v. 
Wilkins, (App.) 182 N.E. 252. 

Ind.T.—Hall v. Needles, 38 S.W. 


671 pa oInd yl 146; 
Jones, 76 Me. 135. 


Me.—Maxfield v 
es —Lord v. Deed (App.) 39 S. 
W.(2d) 575; F. L. Dittmeier Real Es- 


tate Co. v. Southern Surety Co., 289 
S.W. 877. bah 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rely upon the good faith of counsel properly to con- 
fine his remarks.°* Counsel must restrict his open- 
ing statement to the issues of the case®? and to 
the theory of the case as fixed by the pleadings,®§ 
and although it is ground for reversal for him to 
eall attention to collateral matters calculated to 
prejudice the jury,*® the fact that statements prop- 


er in themselves might also produce other collateral, 


consequences harmful to the opposite party does 
not, if made in good faith, make the statements im- 
proper.‘° Counsel will not be, permitted to make 
the opening statement a medium for arguing the 
merits‘? or the law,’? nor will the relation of tes- 
timony at length be tolerated.7* Since whatever 
counsel states in his opening statement as to what 
he expects to prove is subject to the further action 
of the court in permitting him to introduee testi- 
mony,’* it is not necessarily misconduct for him 
to elaim something he does not later prove;*® so 
a mere reference to extraneous matter, which is ex- 
-cluded when offered, is not error,’® especially where 
the reference is made in good faith,*’? and he has 
reason to believe that the evidence would be admis- 


N.J.—Westmont Nat. Bank _ v. 
Payne, 156 A. 652, 108 N.J.Law 133. 
NERS 


—Ayrault vy. Chamberlain, 33 68. 
Barb. 229. 250, 156 Okl. 1738. 
Tex.—Watson vy. Watson, (Civ. [al 


App.) 229 S.W. 899. opening of case 


TRIAL 


Issues enlarged or contracted by 
statements in opening see infra § 252. 
Gustin v. Carshall, 


Where cross petition upon re- 
alleged that child 


[64 C.J.] 237 


sible.78 Counsel may refer to evidence in a bill of 
exceptions from a former trial in the absence of 
notice from the other party that such evidence 
would be omitted.?® Counsel may state that he could 
not produce a material witness and the reasons why 
he could not do so.®° 

[§ 252] 2. Effect—a. In General. Although the 
issues of a lawsuit are made by the pleadings*? and 
it has been declared that they cannot be enlarged 
or affected by the character of counsel’s opening 
statement,®? yet where there is an extended pres- 
entation of evidence thereon, and no timely objec- 
tion by adverse counsel, the pleadings may some- 
times be considered to be informally amended to 
conform to the evidence by reason of the inclusion 
of such matters in counsel’s opening statement,** 
or the issues may be considered to have been en- 
larged by consent.8* It has been held that where 
a complaint does not allege res ipsa loquitur, in a 
personal injuries action, counsel may sufficiently 
inform his adversary of his reliance upon that doc- 
trine by remarks in his opening statement.*° The 
issues may be limited by counsel in his opening 
one of the defenses to the action but 
which, in the absence of testimony, 
was abandoned, such matter being left 
largely to the discretion of the court 


and the professional responsibilities 
of counsel, will not constitute error. 


10 P.(2d) 


Va.—Baker Matthews Lumber Co. 
v. Lincoln Furniture Mfg. Co., 139 S. 
E. 254, 148 Va. 413. 

[a] Plaintiff’s reference to his un- 
denied aliegations.—Denying plain- 
tiff the right in his opening state- 
ment to apprise the jury of facts al- 
leged in the complaint and not denied 
in the answer is not abuse of discre- 
tion for, while there is no impropriety 
in stating such facts in the opening, 
the court may in its discretion re- 
quire that they be brought up at an- 
other time. De Nardi v. Palanca, 
(Cal.App.) 8 P.(2d) 220. 

[b] Refreshing recollection by 
consulting account book.—It is not 
error for the court to allow counsel 
to refresh his recollection, while 
making his opening statement, from 
an account book which he held in his 
hand. Hunkins v. Kent, 115 N.W. 
410, 151 Mich. 482. 

[c] Reading of documents he ex- 
pects to introduce.—While it is un- 
usual practice for counsel, in his 
opening statement to read documents 
he expects to introduce into evidence, 
at which time the court could deter- 
mine their admissibility, it is within 
the court’s discretion to permit it in 
the absence of any prejudice. Reese 
v. Fife, (Mo.) 279 S.W. 415. 

66. Hall v. Needles, 38 S.W. 671, 
1 Ind.T. 146; Dees v. Skrainka Const. 
Co., 8 S.W.€2d) 873, 320 Mo. 839. 

67. Ala.—Loeb v. Webster, 104 So. 
25. 23 Ala. 99: 

D.C.—Robertson v. Washington Ry. 
& Electric Co., 51 App.D.C. 311, 279 
F. 180. 

Ind.— Perry Mathews-Buskirk Stone 
Co. v. Wilson, 67 N.E. 183, 160 Ind. 
435. 

Mich.—Barto v. Detroit Iron, etc., 
Co., 118 N.W. 738, 155 Mich. 94; Rick- 
apne v. Gott, 16 N.W. 384, 51 Mich. 

Mo.—Moore vy. Dawson, 277 S.W. 58, 
220 Mo.App. 791; Underwood v. City 
of Caruthersville, (App.) 184 S.W. 
486. 


[a] Issues which may arise.— 
Thornton v. Hendrickson, 213 I1l.App. 
121 

[b] Statement as to fact which 


is within issues and facts in the com- 
plaint is not improper. Birmingham 
Baptist Hospital v. Branton, 118 So. 
741, 218 Ala. 464. 

[c] Counsel cannot refer to sub- 
jects about which the jury should not 
have heard. Glover v. Atchison, etc., 
R. Co., 108 S.W. 105, 129 Mo. App. 563. 


was isSue of marriage, and cross peti- 
tioner’s opening statement asserted 
child was illegitimate, but had been 
adopted, motion for judgment that 
child was illegitimate and not adopt- 
ed should have been sustained, where 
there was no proof of marriage or 
adoption. Gustin v. Carshall, 10 P. 
(2d)''250, 156 Okl. 173. 

69. Pioneer Reserve 
Jones, 111 Jll.App. 156; Doggett v. 
Blanke, 70 Mo.App. 499; Hecht v. 
Metzler, 48 P. 37, 14 Utah 408, 60 Am. 
S-R. 906. 

70. Vallejo & N. R. Co. v. Reed 
Orchard Co., 147 P. 238, 169 Cal. 545, 

71. Posell vy. Herscovitz, 130 N.E: 
69, 287 Mass. 513; Wells v. Ann Ar- 
bor R. Co., 150 N.W. 340, 184 Mich. 1, 
Ann.Cas.1917A 1093; Zucker v. Kar- 
peles, 50 N.W. 373, 88 Mich. 413; FB. 
L. Dittmeier Real Estate Co. v. South- 
ern Surety Co., (Mo.) 289 S.W. 877; 


Assoc.  V. 


McQuary v. Quincy, O. & K. C. Ry. 
Co., 269 S.W. 605, 306 Mo. 697; Baker 
Matthews Lumber Co. v. Lincoln 


Furniture Mfg. Co., 139 S.E. 254, 148 


Va. 413. 
72. Wells v. Ann Arbor R. Co., 150 
N.W. 340, 184 Mich. 1, Ann.Cas.1917A 


1093; Cincinnati St. Ry. Co. v. Adams, 
169 N.B. 480, 33 OhioApp. 311. 


7& Pietsch vy, Pietsch, -92 N.E. 
BZO, atone Le 454-8929) SR PAGN Swed Lars 
Scripps v. Reilly, 35 Mich. 371, 24 
Amin > 57d. 

166 P. 


74 Eyers v. Burbank Co., 
656, 97 Wash. 220. 

75. Lamp v. Lannegan, (Iowa) 188 
N.W. 982; Potter v. Cave, 98 N.W. 
569, 123 Iowa 98; Downs v. Cassidy, 
133° P>) 106}" 47 ~“Mont9 471, Ann:Gas. 
1915B 1155; French-Glenn Live-Stock 
Co. wae Springer, -b>8Pi102; sb Or vel2 
[aff 22 S.Ct. 568, 185 U.S. 47, 46 L.Ed. 
8600]; Schmitz v. Kirchan, 73 P. 678, 
32 Wash. 546. 

[a] That counsel fails to prove 
all he expects to prove does not show 
that his opening statement was inten- 
tionally false. Yechout v. Tesnoh- 
lidek, 150 N.W. 199, 97 Neb. 387. 

[b] Refusal of court to submit 
some issues is immaterial.—In a civil 
action, the opening statement as to 
what counsel thinks evidence will 
show is not improper, although the 
court refuses to submit some issues 
for lack of evidence. Rowley v. Cos- 
ens, 264 P. 1036, 125 Kan. 431. 

{c] Issue abandoned by failure of 
proof.—Where counsel in opening 
makes remarks with reference to a 
plea of res judicata, which stood as 


Hall v. Needles, 38 S.W. 671, 1 Ind.T. 


146. 
76. Marder v. Leary, 26 N.E. 1093, 
137 Ill. 319; Campbell v. Kalamazoo, 


45 N.W. 652, 80 Mich. 655; Keim v. 
Maurer, 2 Woods (Pa.) 412. 

[a] Counsel cannot be expécted to 
anticipate at all times the rulings 
of the court on proof he deems to be 
admissible. Cleavenger v. Castle, 237 
N.W. 542, 255 Mich. 66. 

77. Hoffman v. Adams, 64 N.W. 7, 
106 Mich. 111. 

73 Downs v. Cassidy, 133 P. 106, 
47 Mont. 471, Ann.Cas.1915B 1155. 

79. Thompson y. St. Louis South- 
western Ry. Co., (Mo.) 183 S.W. 631. 

[a] Evidence omitted from trial. 
—-Where, on second trial, evidence in 
bill of exceptions on prior appeal was 
read by defendant in lieu of again 
producing witnesses, comment by 
plaintiff in opening statement on evi- 
dence of one such witness, which was 
not read thereafter by defendant, was 
not improper, in absence of notice by 
defendant that such evidence would 
be omitted. Thompson yv. St. Louis 
soneewiastsrs Ry. Go.,, (Mo.)) 183 Sw, 


80. Phillips v. U. S. Ben. Soc., 79 
N.W. 1, 120 Mich. 142 [aff 84 N.W. 
Dts) Leow Mich cS6d" 

81. See Pleading § 1144. 

82. Moore v. Dawson, 277 S.W. 58, 
220 Mo.App. 791. 

[a] Failure to object to state- 
ments in the opening outside of the 
issues does not operate to enlarge or 
change the pleadings. Moore v. Daw- 
son, 277 S.W. 58, 220 Mo.App. 791. 

[b] Party cannot allege one cause 
of action in his petition and another 
and different one in his opening state- 
ment and recover upon it. Hunter 
Wee Co. v. Allen, 69 P. 159, 65 Kan. 
{c] Statement is not intended to 
take place of complaint or other 
pleading.—_Lane _ v. Portland Ry., 
ee & Power Co., 114 P. 940, 58 Or. 

83. Custer v. Royse, 179 P. 353, 
104 Kan. 339; Strayer v. New York 
Cent, RR. Co., 179 _N.B. 424, 41 Ohio 


App. 19. 

84. Custer v. Royse, 179 P. 353, 
104 Kan. 339. 

Limitation or enlargement of issues 
by consent see Pleading § 1148. 

85. Damgaard v. Oakland High 


School Dist..of Alameda County, 298 
P. 983,.212 Cals 316. 
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statement ;°° 


sistent position ;*® 


such defense.®® 


for example, if counsel in opening 
distinctly states that he relies solely on a certain 
specified cause of action set out in the complaint, 
he thereby waives any other ground of recovery 
stated in the complaint,*? and if he does exclude 
a particular issue he cannot later assume an incon- 
likewise if defendant clearly 
disclaims a certain defense it will act to withdraw 


TRIAL 


f, 


[§ 259 


sions of his counsel in the opening statement,*° 
where the admission is distinct and formal.®* 
Effect on evidence. 
fined in his evidence to the facts recited in the 
opening statement of his counsel,®? and it has been 
held that if the evidence is competent under the 
pleadings the fact that it is inconsistent with the 
case stated in the-opening does not render it inad- 


A party is by no means con- 


missible,®? although there is authority to the con- 


Admissions. A party is bound by the admis- 


86. Mutual Life Ins. Co. of New 
York vy. Gregg, 32 F.(2d) 567; Na- 
tional Life & Accident Ins. Co. v. 


Braswell, 272 S.W. 413, 209 Ky. 165; 
Metten v. Oregon Short Line R. Co., 
SHUR 73874188 4 Monta a4 55 Grifine. Vv: 
Griffin, 137 N.Y.S. 3, 77 Misc. 468 [aff 
TA ENEYSS 21121, 157A pp. Div...888 1. 
See also Carey v. Gray, 119 A. 176, 98 
N.J.Law 217 (where plaintiff's counsel 
in his opening statement stated the 
facts which he proposed to prove, and 
did not state the facts set forth in the 
complaint, or state that he proposed 
to prove the facts stated in the com- 
plaint, and the trial court then restat- 
ed the facts, and plaintiff's counsel 
then stated his legal contention from, 
the facts as restated by the court, 
plaintiff's counsel could not rely on 
facts stated in the complaint not stat- 
ed in his opening statement as facts 
proposed to be proved, to reverse the 
judgment of nonsuit entered on the 
conclusion of the opening of the plain- 
tiff’s case, having waived reliance on 
facts stated in the complaint, but not 
stated by counsel in his opening state- 
ment). 

[a] Statement of counsel not in 
form of concession or stipulation, but 
given in answer to a question by the 
court cannot be considered as a bind- 
ing limitation cf the issues raised by 
the filed pleadings. Fagelle v. Etna 
Importing Co., 133 N.Y.S. 465. 

[b] Plaintif’s claim of implied 
warranty was not waived by counsel’s 
statement at beginning of trial, where 
evidence on that issue was admitted 
without objection. American Seedless 
Tjaisin Co. v. Joshua Hendy Iron 
Works, 271 P. 129, 94 Cal.App. 289. 

[c] Where plaintiff in opening 
statemen’: stated issue to be whether 
“at the time that transfer was made, 
was T. of sound mind; was that 
transfer obtained by means of undue 
influence,” and where six of grounds 

‘in support of nonsuit were directed to 

undue influence. and only two to un- 
soundness of mind, the submitting of 
question of undue influence to jury, 
after taking from it the question of 
unsoundness of mind, was not error, 
defendant being fully informed as to 
such issue. Camp v. Boyd, 182 P. 60, 
41 Cal.App. 83. 

67. Metlen v. Oregon Short Line R. 
Co., 81 P. 737, 33 Mont. 45. 

S38. National Life & Accident Ins. 
Co. v. Braswell, 272 S.W. 413, 209 Ky. 
165% (Grifin’ vi Griffin, 187" Nev's. @3, 
77 Misc. 468 [aff 141 N.Y.S. 1121, 157 
App.Div. 888]. 

[a] Where plaintiff’s attorney 
stated, that there was no claim of con- 
sideration in an action to set aside 
a separation agreement, that question 
cannot be later raised in the trial, 
having once been waived. Griffin v. 
Griffin, 137 N.Y.S. 3, 77 Mise. 468 [aff 
140 SNOY-S> 11205) V6% App. Divs 888]. 

e9. Mutual Life Ins. Co. of New 
York v. Gregg, 32 F.(2d) 567. 

[a] Construction of withdrawal of 
defense.—Disclaimer of accident by 
plaintiffs suing on life policies was 
properly construed as withdrawing al- 
Jegations that insured died by his own 
hand, in view of defense of suicide. 
Mutual Life Ins. Co. of New York y, 
Gregg, 32 F.(2d) 567. 

[b] Where answer pleads breach 
of warranty and also rescission, the 
statement of defendant’s counsel in 


his opening that the defense is breach 
of warranty is not an abandonment of 
the defense of rescission. Shaen v. 
Gumpert, 4 N.Y.S. 553. 

90. U.S.—Lehigh Valley R. Co. v. 
McGranahan, 6 F.(2d) 431. 

Kan.—Security State Bank of Esk- 
ridge v. Mossman, 292 P. 935, 131 
Kan. 508. 

Mich.—Zabowski v. Loerch, 237 N. 
W. 386, 255 Mich. 125. 

Mo.—Eaton v. Curtis, 4 S.W.(2d) 
819, 319 Mo. 660; Frisby v. St. Louis 
Transit Co., 113 S.W. 1059, 214 Mb. 
567; Wasmer v. Missouri Pac. Ry. Co., 
148 S.W. 155, 166 Mo.App. 215. 

N.Y.—Bowman v. Seainan, 137 N.Y. 
S. 568, 1112, 152 App.Div. 690, 937, 28 
N.Y.Cr. 279. 

Okl.—Hunt v. W. TT. Rawleigh 
Medical Co., 176 P. 410, 71 Okl. 193. 

fa] Admission of consideration by 
execution. — Answer and opening 
statement admitting note sued on was 
executed in place of notes on which 
defendant was liable admitted con- 
sideration for note sued on. Security 
State Bank of Eskridge v. Mossman, 
292) 2. 935, 131 Kan. 508. 

{b] Effect of admission on right to 
instruction.—Defendant, having in 
opening statement admitted primary 
liability leaving only the amount of 
recovery to be determined to plain- 
tiff, could not except to court’s refusal 
to give instruction not pertaining to 
amount of damages. Rorvick v. As- 
toria Box & Paper Co., 299 P. 333, 136 
Or. 382: 

[c] Concession by counsel for de- 
fevdant in his opening that the loan 
sued upon had in fact been made will 
oblige the court to deny defendants’ 
motion for judgment at the close of 
plaintiff’s case. United States Trust 
Co. v. Tuchowska, 227 N.W. 539, 249 
Mich. 16. 

91. Steel Furniture Co. v. Pearce, 
170 N.W. 80, 203 Mich. 652; Simmons 


v. Harris, 235 P. 508, 108 Okl. 189; 
McMurrough v. Alberty, 215 P. 193, 
90 Okl. 4; Hunt v. W. T. Rawleigh 


Médical.C@o.,) 17.6) Ps 410; 71 OKT 198 
Patterson v. Morgan, 155 P. 694, 53 
Okl. 95. 

{a] Mero preliminary outline is 
not such a solemn admission of facts 
as will dispense with proof thereof. 
Fillingham v. St. Louis Transit Co., 
77 S.W. 314, 102 Mo.App. 573. 

{b] Alleged admission of doubtful 
meaning is not conclusive, especially 
where nullified by other statements. 
Patterson v. Morgan, 155 P. 694, 53 
Okl. 95. 

[ce] 
mat 


Whero causes are tried on for- 
written pleadings, it is only 
where the so-called statement of 
counsel is distinct and formal and 
made for the purpose of dispensing 
with formal proof of some fact at the 
trial that it may be looked to to sup- 
ply proof of a fact material to the 
plaintiff’s cause of action. McMur- 
rough v. Alberty, 215 P. 193, 90 Okl. 4. 

{d] Where parties failed to have 
opening statement taken down by 


court reporter, and where attorneys |. 


in the lower court stipulated that 
case-made, which omitted opening 
statements, contained all evidence of 
proceedings, and trial judge certified 
that it contained all evidence and pro- 
ceedings, such opening statements 
were not solemn admissions to be re- 
lied on as part of evidence. Simmons 


v. Harris, 235 P. “508, 108 Okl. 189. 

[e] Lack of right to sue.—In an 
action by an assignee of claims for 
services, a statement by plaintift’s 
counsel in his opening statement to 
the jury that plaintiff was a nominal 
plaintiff in the case did not constitute 
an admission that plaintiff was not 
the real party in interest as required 
by statute. Dyer v. Title Guaranty & 
Surety Co., 179 P. 834, 106 Wash. 186. 

{[f] Admission not established.— 
Paepke v. Stadelman, 300 S.W. 845, 
222 Mo.App. 346. 

92. U.S.—Lehigh Valley R. Co. v. 
McGranahan, 6 F.(2d) 431. 

Ill.— Pietsch v. Pietsch. 92 N.E. 325, 
245 Ill. 454, 29 L.R.A.N.S. 218; Lusk 
v. Throop, 59 N.E. 529, 189 Ill. 127; 
Winefield v. Feder, 169 Ill.App. 480; 
De Wane v. Hansow, 56 Ill.App. 575. 

Iowa.—Nosler v. Chicago, ete., R. 
Co., 34 N.W. 850, 73 Iowa 268; Freder- 
ick v. Gaston, 1 Greene 401. ’ 

Mass.—Kolas v. Larochelle, 169 N. 
E. 662, 270 Mass. 49; Marcy v. Shel- 
burne Falls & C. St. Ry. Co., 96 N.E. 
130. 210 Mass. 197. 

Mo—Wasmer v. Missouri Pac. Ry. 
Co., 148 S.W. 155, 166 Mo.App. 215. 

N.Y.—Nearing v. Bell, 5 Hill 291. 

Tex.—Allen v. Hagan, 16 S.W. 176, 
4 Tex.App.Civ.Cas. § 93. 

Wis.—Kelly v. Troy F. Ins. Co., 3 
Wis. 254. 

A nee v. Atkinson, 10 N.B. 

[a] Counsel’s omission to state 
every possible ground of recovery 
does not limit plaintiff to the grounds 
particularly stated, where other 
grounds are within the allegations of 
the complaint. Lehigh Valley R. Co. 
v. MeGranahan, 6-F.(2d) 431. 

{b] Statiag express and proving 
implied contract.—in an action for 
services, a statement by plaintiff's 
attorney in opening that the claim 
was based on an express contract did 
not preclude reliance upon an im- 
plied contract, if the evidence proved 
one. Marcy v. She'burne Falls & C. 
oa Ry. Co., 96 N.E. 130, 210 Mass. 

{[c] Reference to written policy 
dated subsequent to accident cannot 
deprive plaintiff of proving oral con- 
tract insuring against injuries made 
prior to accident. Goodman v. Rcyal 
Indemnity Co., 157 N.E. 311, 24 Ohio 
App. 357. 

{d] Not limited by statement of 
lone issue.—A statement of counsel in 
opening case against an officer for 
conversion under an attachment writ 
that the only issue was ownership did 
not prevent him from supplementing 
his contention by proof that the sate 
was invalid. Kolas v. Larochelle, 169 
N.E. 662, 270 Mass. 49. 

{e] Mere remark matle by counsel 
in answer to question by opposing 
counsel is no part of his opening’ 
statement, and does not lay the 
foundation for the admission of evi- 


dence, Stewart v. Shaw, 22 N.W. 63, 
55 Mich. 613. 
{f{] Not proffer of evidence.— 


What is said in the opening statement 
cannot be considered as a proffer of 
evidence. Stocksdale v. Jones, 104 A. 
416, 133 Md. 176 [cit Cyc]. 

93. Minchin v. Minchin, 32 N.E. 
164, 157 Mass. 265. 

[a] Especially when promptly re- 
tracted. Jeannette v. Great Western 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trary.°* 


such defendants. 


as to the admitted facts.®7 


[§ 253] b. Taking Case from Jury on Opening 
The failure of counsel in his opening 
statement to recite all the material facts necessary 


Statement. °8 


R. Co., 4 U.C.C.P. (Ont.) 488. 


94. Hood v. Olin, 45 N.W. 341, 80 
Mich. 296. 
[a] Reason for rule.—Plaintiff is 


not entitled to present a different is- 
sue to be tried from that which he 
assumes in his opening statement. 
rood v. Olin, 45 N.W. 341, 80 Mich. 
296. 

95. Reserve Loan Life Ins. Co. v. 
Leising, 134 N.B. 667, 78 Ind.App. 197; 
Davis v. Calvert, 5 Gill&J. (Md.) 269, 
25 Am.D.. .282;.. Fox )v.- Peninsular 
White Lead, ete., Works, 48 N.W. 208, 
84 Mich. 676; Moore v. Dawson, 277 
S.W. 58, 220 Mo.App. 791. 

96. Whitehead v. Koberman, (Mo, 


App.) 299 S.W. 121. 
Loerch, 237 N.W. 


97. _Zabowski v. 
386, 255 Mich. 125; Patterson v. Mor- 
gan, 155 P. 694, 53 Okl. 95. 

9S. Motion for judgment on plead- 
ings see Pleading §§ 944-973. 

99. D.C.—Jones v. Baltimore, eic., 
RACoyeher D.Cin8: 

Idaho.——Wheeler v. Oregon R. & 
Nav. Co., 102 P. 347, 16 Idaho 375. 

Tll:—Martin Emerich Outfitting Co. 


.v. Siegel, 108 Ill.App. 364. 


Kan.—Berggren v. Johnson, 185 P. 
291, 105 Kan. 501; Brashear v. Raben- 
stein, 80 P. 950, 71 Kan. 455. 

N. Y.—Goodman v. Brooklyn Hebrew 
Orphan Asylum, 165 N.Y.S. 949, 178 
App.Div. 682; Darton v. Interborough 
Rapid Transit Co., 110 N.Y.S..171, 125 
App.Div. 836; Stewart v. Hamilton, 
26 N.Y¥.Super. 672, 18 Abb.Pr. 298, 28 
How.Pr. 265; Portugal v. Ottens, 147 
NYS. 933. 

Ohio.—Fini v. Perry, 164 N.E. 358, 
119 Ohio St. 367. 

Okl.—Fiegel v. First Nat. Bank, 214 
P. 181, 90 Okl. 26; Sullivan v. Wil- 
liamson, 98 P. 1001, 21 Okl. 844. 


Wash.—Redding v. Puget Sound 
Iron, etc., Works, 79 P. 308, 36 Wash. 
642. 

[a] It is not proper ground for 


nonsuit that plaintiff's attorney, in 
his opening statement to the jury, 
failed to state a cause of action. 
Frederick v. Brainard, 182 P. 351, 32 
Idaho 296. 

1. Petherick v. General Assembly 
©. A,, (2 N.W. 262, 114, Mich: 420; 
Meeks v. Meeks, 106 N.Y.S. 907, 122 
App.Div. 461 [rev 100 N.Y.S. 667, 51 
Misc. 538, 37 N.Y.Civ.Proc. 270]. 

2. Lusk v. Throop, 59 N.E. 529, 189 
Ill. 127 [aff 89 Ill. App. 509]; Stewart 
v. Rogers, 80 P. 58, 71 Kan. 53; Meade 
v. Bowles, 82 N.W. 658, 123 Mich. 


696. 

[a] That plaintiff in his petition 
designated certain property as ‘“mer- 
chandise,’’ while in his opening state- 
ment to ‘the jury he referred to it as 
‘household goods,” did not constitute 
such variance as to authorize the di- 
rection of a verdict for defendant. 
Red Ball Transfer & Storage Co. v. 
Deloe, 120 P. 575, 30 Okl. 522. 

[b] Amendment.—Refusal to dis- 
miss because an admission made by 
plaintiff’s counsel in his opening 
statement was at variance with the 
petition is not error, where the peti- 
tion was amended on this point before 
introduction of testimony. Walker v. 
seprela R. R., 82 S.B. 905, 15 Ga.App. 
238. 


Statements by counsel of what they ex- 
pect to prove, are not sufficient to lay a foundation 
for letting in testimony otherwise inadmissible.®® 
However, where defendants’ counsel in his opening 
adverted to the fact that several other parties de- 
fendant had had the case dismissed as to them, 
plaintiff may properly be allowed to introduce evi- 
dence to show that he received no satisfaction from 
An admission in the opening 
statement will dispense with the necessity of proof 
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ant to refer to 


3. See cases infra this note. 

[a] In Wisconsin, the practice of 
granting a nonsuit, on the opening 
statement of the case by counsel for 
plaintiff, does not prevail, and never 
has prevailed. Haley v. Western 
Transit Co., 45 N.W. 16, 76 Wis. 344; 
Smith v. Commonwealth Ins. Co., 5 N. 
W. 804, 49 Wis. 322; Fisher v. Fisher, 
5 Wis. 472. 

4 U.S.—Illinois Power & Light 
Corporation v. Hurley, 49 F.(2d) 681 
[cert den 52 S.Ct. 19, 284 U.S. 637, 76 
L.Ed. 541]; Bowe v. Wright, 281 F. 
946; Houk Mfg. Co. v. Cowen Co., 267 
F. 787 [cert den 41 S.Ct. 9, 254 U.S. 
637, 65 L.Ed. 450]. 

Cal.— Bias v. Reed, 145 P. 516, 169 
Cal. 33; Moffitt v. Ford Motor Co., 292 
P. 698 [superseded 297 P. 5538, 212 
Cal rato 

Ill.—Sun Oil Co. v. Garren, 261 Ill. 
App. 513. 

Ky.—Falls City Plumbing Supply 
Co. v. Jake’s Foundry Co., 3 S.W.(2d) 
1071, 223 Ky. 420. 

Mass.—Gray v. City of Boston, 178 
N.E. 286. 

Minn.—Mahutga v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 234 N.W.. 474, 
182 Minn. 262 [cert den 51 S.Ct. 494, 
283 U.S. 847, 75 L.Ed. 1456]. 

Mo.—Wood v. Wells, 270 S.W. 332. 

Mont.—State v. Hall, 175 P. 267, 55 
Mont. 182. 

N.J.—Jordan v. Reed, 71 A. 280, 77 
N.J.Law 584. 

Ohio.—Compton-Price Piano Co. v. 
Stewart, 25 Ohio Cir.Ct.N.S. 270. 

Okl.—Fiegel v. First Nat. Bank, 214 
P. 181, 90 Okl. 26; Brady v. Ratkow- 
skiz Wide Py 1G 69 Ok. 193. 

$.D.—Smith v. Groesbeck, 223 N.W. 
308, 54 S.D. 350, 

Wash.—Carter v. King County, 208 
P. 5, 120 Wash. 536; Gross v. Ben- 
nington, 100 P. 846, 52 Wash. 417. 

Ont.—Croft v. Mckenzie, 5 Ont.W. 
N. 606, 25 Ont.W.R. 573. 

See also Morin v. Travelers’ Ins. 
Co., 160 A. 482, 85 N.H. 471 (where 
defendant pleaded a previous judg- 
ment in bar to the action and the 
court, upon the hearing on the plea, 
asked piaintiff if he had any evidence 
to support this action and upon as- 
surance that he had he ordered affi- 
davits in support thereof which coun- 
sel for plaintiff was unable to furnish, 
whereupon the court directed the ver- 
dict for defendant; plaintiff making 
no objection to this unusual procedure 
waived any irregularity therein). 

{a] Either party.—Direction of a 
verdict may be justified by the open- 
ing statement of counsel for either 
plaintiff or defendant. Houk Mfg. Co. 
v. Cowen Co., 267 F. 787 [cert den 41 
S.Ct. 9, 254 U.S. 637, 65 L.Wd. 450]. 

[b] Direction of verdict as to co- 
defendant.—In an action for the price 
of goods delivered to defendant on 
codefendant’s oral promise to pay 
therefor, verdict was properly direct- 
ed for codefendant on its conclusive- 
ly appearing from plaintiff’s opening 
statement that codefendant was sure- 
ty only. Millsaps, Hatchett & Co. v. 
Nixon, 144 S.W. 915, 102 Ark. 435. 

[c] In Massachusetts.—(1) Be- 
side the practice of permitting a rul- 
ing to be made, in appropriate cases, 
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to a recovery will not warrant the court in taking 
the case from the jury,®® and the neglect of defend- 


a certain defense in his opening 


statement will not bar the establishment of such 
defense on trial,! nor, indeed, will a substantial 
variance between the statement and the pleadings 
warrant a judgment in favor of the opposite party.” 
However although the practice is not universally 
recognized® under certain circumstances, the trial 
court may direct a: verdict against a party on his 
opening statement.* 
opening statement, distinctly sets out facts the 
existence of which preclude his recovery the court 
may dismiss the complaint;® 


Thus when plaintiff, in his 


likewise, where de- 


on the ground that the opening state- 
ment of counsel does not show a case 
in law (Farnham v. Lennox Motor 
Car Co., 118 N.E. 874, 229 Mass. 482; 
Weil v. Boston Elevated Ry., 105 N.E. 
983, 218 Mass. 397), (2) or that the 
facts which plaintiff proposes to 
prove fail, as stated in his opening, 
to bring the case within the declara- 
tion (Weil v. Boston Elevated Ry., 
supra) (3) it is also within the 
province of the court to require the 
parties to state the substance of the 
evidence which each expects to offer 
at the trial and to ascertain whether 
there is upon such statement any dis- 
puted question of fact to be found 
either directly or by inference; and 
also in appropriate instances to frame 
questions answers to which would 
settle such disputed fact or facts. 
Of course, great care must be exer- 
cised in the use of such a power and 
the fullest opportunity given to par- 
ties to make a complete statement 
with the knowledge that it is to be 
made the basis of a ruling of Jaw 
upon the rights of the parties. But 
there is no fundamental objection to 
a ruling of law made upon a fair 
statement of what the evidence is 
expected to be (Energy Electric Co. v. 
General Electric Co., 160 N.E. 278, 262 
Mass. 534; Farnham v. Lennox Motor 
Car Co., supra). (4) There being — 
nothing to show defendant’s opening 
statement at close of plaintiff’s evi- 
dence was not complete, a directed 
verdict for plaintiff was discretion- 
ary. First Nat. Bank v. Groves, 168 
N.E. 785, 269 Mass. 161. 

5. U.S.—Butler v. National Home 

for Disabled Volunteer Soldiers, 12 
S.Ct.’ 581,144 \U.S. 64) °36 “hd. 346; 
Oscanyan vy. Winchester Repeating 
Arms Co., 103 U.S. 261, 26 L.Ed. 539; 
Park Falls Lumber Co. v. Burlingame, 
1 F.(2d) 855 [cert den 45 S.Ct. 125, 266 
U.S: "626," 69° ‘Lia.’ 475); Smith v. 
Standard Sanitary Mfg. Co., 254 F. 
166 C.C.A. 59; Spies v. Union Pace. 
R. Co., 250 F. 434, 162 C.C.A. 504. 

D.C.—Hornblower v. George Wash- 
ington University, 31 App.D.C. 64, 14 
Ann.Cas. 696; Brown v. District of 
Columbia, 29 App.D.C. 273, 25 L.R.A. 
N.S. 98. 

Ikan.—Dempster vy. Ackley, 282 P. 
595, 129 Kan. 256; Foster v. Foster, 
281 P. 902, 129 Kan. ews Coffeyville 
Min. “ete: “Cov ive Carter, (OMS S Ooi 
65 Kan. 565; Lindley v. Atchison, etc., 
R. Co., 28 PP: 201) 47 Kan.’ 432: Noble v. 
Frack, 48 P. 1004, 5 Kan. ‘App. 786; 
Missouri Race it. Co. v. Hartman, 49 
P. 109, 5°‘Kan.App. 581. 

Mich.—Parkyn v. Ford, 173 N.W. 
527, 206 Mich. 576; Spicer v. Bonker, 
8 N.W. 518, 45 Mich. 630. 

Minn. — st, Paul Motor Vehicle Co. 
v. Johnston, 149 N.W. 667, 127 Minn. 
443; Barrett v. Minneapolis, CUCrEte 
Co., 117 N.W. 1047, 106 Minn. 51, 130 
Am.S.R. 585, 18 L.R.A.N.S. 416. 

Mo.—Wonderly v. Little & Hays 
Inv. Co., (App.) 184 S.W. 1188. 

N.H.—-Miner  v. Hopkinton, 60 A. 
433, 73 N.H. 232. 

N.J.—Jordan v. PLCC) (in Au SOs 
77 N.J.Law 584. 

N.Y. 5 226 N.Y.S. 
748, 222 App.Div. Painter v. 


836; 
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fendant in hig opening statement makes an affirma- 
tive admission of facts, removing the facts from 
controversy and resulting in no defense to the ac- 
tion, a motion for judgment thereon may be grant- 
But in order to justify such action the open- 
ing statement must clearly show the absence of a 
But, in order that the entry of 


ed.® 


right to recover.” 


Fletcher, 169 N.Y.S. 914, 182 App.Div. 
616; Stamm v. Purroy, 156 N.Y.S. 415, 
170 App.Div. 584; Backman Vv. Rodg- 
ers, 138 N.Y.S. 29, 153 App.Div. 299; 
Storandt v. Vogel & Binder Co., 125 
N.Y.S. 568, 140 App.Div. 671; Sims v. 
Metropolitan St. R. Co., 72 N.Y.S._835, 
65 App.Div. 270; Denenfeld_v. Bau- 
mann, 58 N.Y.S. 110, 40 App.Div. 502; 
Garrison v. McCullough, 51 N.Y.S. 128, 
28 App.Div. 467; Coyle v. Nies, 6 NYS 
St. 194, 43 Hun 635 [aff 238 N.E. 1152, 
120 N.Y. 621]. See Eckes v. Stetler, 90 
N.Y.S. 473, 98 App.Div. 76 (holding 
that where the complaint states a 
good cause of action a motion to dis- 
miss on the opening of counsel will 
not be granted unless it appears that 
the averments of the complaint are 
limited to particular matters upon 
which no recovery could be had). 
Ohio.—Cornell v. Morrison, 100 N.E. 
SOU OhiOSst..2los -lvilenav. Vistula 
Realty Co., 166 N.E. 240, 31 OhioApp. 


1; Rodeff v. Lake Shore & M.S. Ry. 
Co., 7 Ohio App. 78. 
Okl.—Blankenburg v. Norval & 


Dial, 275 P. 1040, 185 Okl. 1381. 

Wash.—Hamm v. City of Seattle, 
286 P. 657, 156 Wash. 274; Carter v. 
King County, 208 P. 5, 120 Wash. 536; 
Frisell v. Surry, 169 P. 317, 99 Wash. 
201; Brooks v. McCabe, 80 P. 1004, 39 
Wash. 62. 

[a] Disclosure of bar by limita- 
tion.— Where plaintiff's counsel, in 
opening his case to the jury, discloses 
that the action is barred by the stat- 
ute of limitations, as pleaded in the 
answer, the complaint is properly dis- 
missed. Preusse v. Childwold Park 
Hotel Co., 119 N.Y.S. 98, 134 App.Div. 
383. 

6. Nation v. Clay, 266 P. 45, 125 
Kan. 735; Fenley v. Garvin, 203 P. 
301, 110 Kan. 185; Berggren yv. John- 
Son, 1854P-5291;, 105. Kan. 5023) Carr iw. 
Delaware, L. & W. R. Co., 75 A. 928, 
78 N.J.Law 692; Barnett v. Tabor, 
6 P.(2d) 787, 154 Okl. 20; Vinson v. 
U. S. Fidelity & Guaranty Co., 250 
P. 900, 119 Okl. 37; Cesar v. Oklahoma 
Parm Morte. Co., 220 PP. 690,.93 Ol; 
254; First State Bank of Keota v. 
Bridges, 135 P..378, 39 Okl. 355; Car- 
ter v. King County, 208 P. 5, 120 Wash. 
536. See also Cohen v. Hurwitz, 127 
N.Y.S. 341 (holding that where de- 
fendants’ verified answer was not de- 
murred to, plaintiff could not move 
for judgment on the opening state- 
ment of defendants’ counsel, but could 
only object to the testimony offered 
by defendants, and, if no defense was 
shown at the close of the case, ask 
for a directed verdict). 

[a] Direction of verdict on refusal 
to amend pleadines.—In an action on 
a written contract, under which plain- 
tiff alleged it had rendered services 
and incurred expenditures for defend- 
ant, where the answer was a general 
denial, but counsel for defendant in 
his opening statement admitted the 
contract and claimed only that as to 
certain of the work it had been modi- 
fied by parol, on his refusal to amend 
by pleading the modified contract, the 
court is warranted in directing a ver- 
dict for plaintiff, the amount due un- 
der the contract pleaded not being in 
dispute. Houk Mfg. Co. v. Cowen Co., 
267 F. 787 [cert den 41 S.Ct. 9, 254 
U.S. 637, 65 L.Ed. 450]. 

[b] In action on contract to recov- 
er funds paid by government for loss- 
es caused by cattle fever, defendant’s 
admissions and opening statements, 
which make it appear that he has no 
meritorious defense, will justify sus- 
taining plaintiff's motion for judg- 
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be distinet and 


ment. Nation y. Clay, 266 P. 45, 125 
Kan. 735. 
[ce] Rendering judgment for piain- 


tiff on defendant’s opening statement 
held not error.—Federal Agency Inv. 
Co. v. Holm, 254 P. 391, 123 Kan. 82. 

{d] Judgment for plaintiff on de- 
fendant’s opening’ held to be error.— 
Greenbaum vy. Grammer, 128 N.Y.S. 
609, 71 Misc. 433. 

[e] Admission insufficient to sup- 
port judgment.—In an action on a life 
insurance policy where it was denied 
that proof of death had been fur- 
nished and defendant’s counsel in his 
opening argument stated that insured 
was dead, such admission is not suf- 
ficient upon which to base a judgment 
for plaintiff. Smith v. Prudential Ins. 
eas of America, 196 P. 612, 108 Kan. 

G2. 

[f] Dismissal of defendant’s sec- 
ond cause of action on his opening 
held error.—Sweeny v. O’Dwyer, 90 
NEBL 299 NY 4919), 

[g] Direction of verdict for plain- 
tiff held improper. Pietsch v. 
Pietsch, 92 N.E. 325, 245 Ill. 454, 29 
L.R.A.N.S. 218; Sun Oil Co. v. Gar- 
ren, 261 Tll.App. 513. 

7. See cases infra this note. 

[a] Defendant held not entitled to 
judgment on plaintifi’s opening state- 
ment.—Dempster v. Douthitt, 286 P. 
2110-130. Kan. (8495 7 Dalton. Adding 
Mach. Sales Co. v. Crowder, 266 P. 
747, 126 Kan. 19; Reynolds v. Reyn- 
olds, 256 P. 1018, 123 Kan. 666; Slick- 
er v. Seccombe, 182 N.E. 131, 42 Ohio 
App. 357. 

[b] Direction of verdict for de- 
fendant on plaintiff’s opening state- 
ment held improper.—Didinger  v. 
Pennsylvania R. Co., 39 F.(2d) 798; 
Donnelly v. Paramount Organization, 
160, A. 569) 109 NJ: baw 5% (irev. 155 
Ae 87 Te*9, INGI Mises. SC) Neckel ovis 
Hox) 143 SN. 3895.1 LONOhio st. 1505 
Meizner v. Coblitz, 176 N.E. 692, 39 
OhioApp. 20. 

[ec] Dismissal on plaintiff’s open- 
ing statement held error.—Strachan 
v. Meyering, 134 N.W. 11, 168 Mich. 
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Nonsuit of plaintiff on his 


[da] 
opening statement held erronecus.— 
Graybill v. Smadbeck, 178 N.Y.S. 413. 

{e] Plaintiff's opening statement 
held not to preclude recovery.—Vine- 
seck v. Great Northern Ry. Co., 161 
N.W. 494, 186 Minn. 96; Jordan v. 
Reed, 71 A. 280, 77 N.J.Law 584; Ty- 
ler v. Vistula Realty Co., 166 N.E. 
240, 81 OhioApp. 1. 

8. U.S.—TIllinois Power & Light 
Corporation v. Hurley, 49 F.(2d) 681 
Ceert den 52 S.Ct. 19, 284 U.S. 637, 
76 L.Ed. 541). 

Cal.—Bias v. Reed, 145 P. 516, 169 
ca 33; Emmerson v. Weeks, 58 Cal. 

Kan.—Smith v. Prudential Ins. Co. 
of America, 196 P. 612, 108 Kan. 572. 

N.J.—Aalfo Co. v. Kinney, 144 A, 
715, 105 N.J.Law 345; Davenport v. 
Holden, 112 A. 418, 95 N.J.Law 197; 
Jordan v. Reed, 71 A. 280, 77 N.J.Law 
584; Kelly v. Bergen County Gas Co., 
67 A. 21, 74 N.J.Law 604. 

N.Y.—Hoffman House v. Foote, 65 
N.H. 169, 172 N.Y. 348; Wiren v. Long 
Island ry Coy 226 Niessen 103222 
App.Div. 812; Backman v. Rodgers, 
138) NOYoS 29) b3 “Appebina 299): 
Schulze v. Farrell, 126 N.Y.S. 678, 142 
App.Div. 18; Darton v. Interborough 
Ranid Transit Co., 110 N.Y.S. 171, 125 
App.Div. 836; Stewart v. Hamilton, 
26 N.Y.Super. 672, 18 Abb.Pr. 298, 28 
How.Pr. 265; Graybill v. Smadbeck, 
178 N.Y.S. 413; Horne v. Diamond, 


‘judgment on opening 


oe 
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a judgment against a party on his opening state- 
ment be authorized, the admissions therein should 


such as absolutely preclude a re- 


covery;® in other words counsel must clearly ruin 
his own ease,® and the direction of a verdict under 
such circumstances is said to lie within the sound 
discretion of the trial court.'° 


It is generally de- 


INGE Say ollions 

Ohio.—Tyler v. Vistula Realty Co., 
166 N.E. 240, 31 OhioApp. 1. 

Okl.—KEastman Nat. Bank v. Hertz- 
ler, 229 P. 249, 100 Okl. 182; Cesar 
v. Oklahoma Farm Mortg. Co., 220 P. 
590, 93 Okl. 254; Fiegel v. First Nat. 
Bank, 214 P. 181, 90 Okl. 26; White 
v. Kimerer, 200 P. 430, 83 Okl. 9; 
Brady ve, Ratkowskyse. (leer tle, .too 
Okl. 193; King v. Lane, 169 P. 901, 
66 Okl. 304, L.R.A.1918C 351; First 
State Bank of Ketoka v. Bridges, 135 
OS moon OK moos 

Or.—Lane v. Portland Ry., Light 
& Power Co., 114 P. 940, 58 Or. 364. 

Wash.—Hamm v. City of Seattle, 
286 P. 657, 156 Wash. 274; Frisel v. 


Surry; 169" Pe) 3175-99" WasheeZ0is 
James v. Pearson, 116 P. 852, 64 
Wash. 263; Gross v. Bennington, 100 


P. 846, 52 Wash. 417. 

[a] Reason for rvle.—As opening 
statements of counsel are generally 
no more than outlines of anticipated 
proof, and not intended as a complete 
recital of the facts to be produced on 
contested issues, a judgment should 
not be entered on such statements, 
unless they are understandingly and 
completely made, and the facts so 
stated absolutely preclude a recovery 
or a proposed defense. Smith v. Pru- 
dential Ins. Co. of America, 196 P. 
612, 108 Kan. 572. 

[b] It must appear beyond doubt 
that no questions of fact are involved 
before the court should dismiss a 
case on the pleadings and opening 
statement. Wiren v. Long Island R. 
Co., 226 N.Y.S. 103, 222 App.Div. 812; 
Horne v. Diamond, 165 N.Y.S. 865. 

[c] To justify judgment defend- 
ant’s opening must clearly show the 
absence of a defense. Bias v. Reed, 
145 P.. 516, 169 Cal. 33; Abraham v. 
Gelwick, 253 P. 84, 123 Okl. 248, 

{d]. Unintentional admission of 
facts which would ruin counsel’s case 
will not support a termination of the 
case against him. Nesbitt v. Turner, 
26 A. 750, 155 Pa. 429. 

{e] Improbability of making out 
cause of action.—A complaint should 
not be dismissed upon the opening of 
plaintiff’s counsel merely because it 
appears very improbable that he can 
by proof make out a cause of action. 
Backman vy. Rodgers, 138 N.Y.S. 29, 
153 App.Div. 299. 

{f] Mere statement by plaintiff’s 
attorney at opening as to what he ex- 
pects to prove, does not bind plain- 
tiff, so as to justify the court in di- 
recting a verdict for defendant, on 
the ground that the statement states 
facts preventing a recovery. Was- 
mer v. Missouri Pac. Ry. Co., 148 S. 
W. 155,166 Mo.App. 215.- 

[g] Effect on petiticn.—A petition 
as to which general denial has’ been 
filed, if good against demurrer, is 
good against defendant’s motion for 
statement of 
counsel, unless statement contra- 
venes material allegations by conced- 
ing errors in petition or failure of 
proof to sustain petition. Mclaugh- 
lin v. Lagers, 225 P. 920, 99 Okl. 155. 

9. Egan v. Boenig, 226 N.Y.S. 748, 
222 App.Div. 836; Goodman y. Brook- 
lyn Hebrew Orphan Asylum, 165 N. 
Y.S. 949, 178 App.Div. 682; Backman 
v. Rodgers, ,138,,N.Y.S. 29, 153 App. 
Div. 299; Brady v. Ratkowsky, 171 
Py Eli Oo OKI ALO S. 

10. Abmeyer v. German-American 
State Bank, 179 P. 368, 103 Kan. 356; 
Meaney vy. Doyle, 177 N.E. 6, 276 
Mass. 218. 

[a] Refusal to direct verdict on 


165 N.Y.S. 865; Candel vy. Bankler, 140] opening statement of plaintiff held 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clared that the practice of disposing of a case up- 
on the mere opening of counsel is ordinarily a very 
unsafe method of deciding controversies, where 
there is or ever was anything to decide,!! and that 
such procedure is particularly dangerous in a com- 
The presumption being that counsel 
does not intend to make statements which will be 
_ fatal to his contentions,'*® before disposing of a case 
in this manner the trial judge should ascertain that 
counsel’s statement embraces his entire case,'* and 
counsel should be allowed to qualify, explain or 
supplement it so far as the truth will permit,'® 
and before directing a verdict the court should in- 
form counsel as to the particulars in which he has 
On a motion for a directed 


plex case.” 


failed to make a ease.! 


not to be abuse of discretion.—Ab- 
meyer v. German-American State 
Bank, 179 P. 368, 103 Kan. 356. 

11. Cal.—Bias v. Reed, 145 P. 516, 
169.Cal. 33. 

Kan.—Smith v. Prudential Ins. Co. 
of America, 196 P. 612, 108 Kan. 572. 

Minn.—Mahutga v. Minneapolis, St. 
P. & S. S: M._Ry:-Co., 234 N.W.. 474, 
182 Minn. 362 [cert den 51 S.Ct. 494, 
2838 U.S. 847, 75 L.Ed.-1456];- St. Paul 
Motor Vehicle Co. v. Johnson, 149 
N.W. 667, 127 Minn. 443. 

N.Y.—Hoffman House v. Foote, 65 
N.E. 169, 172 N.Y. 348; Malcolm v. 
Thomas, 201 N.Y.S. 849, 207 App.Div. 
230 faff 144 N.B. 899,-238 N.Y. 5771; 
Backman v. Rodgers, 138 N.Y.S. 29, 
153 App.Div. 299; Schulze v. Farrell, 
126 N.Y.S. 678, 142 App.Div. 13; Gar- 
rison v. McCullough, 51 N.Y.S. 128, 28 
App.Div. 467; Graybill v. Smadbeck, 
178 N.Y.S. 413. 

Okl.—Fiegel v. First Nat. Bank, 214 
Paseo OL O Kl. 2 Os : 

Or.—Lane vy. Portland Ry., Light 
& Power Co., 114 P. 940, 58 Or. 364. 

S.D.—Smith v. Groesbeck, 223 N.W. 
308, 54 S.D. 350. 

Wash.—Gross v. Bennington, 100 P. 
846, 52 Wash. 417. 

[a] Except where it unmistakably 
appears that action is based on con- 
tract prohibited by morality or public 
policy it is not a safe practice to de- 
cide a case upon the opening state- 
ment of counsel to the jury. Lane v. 
Portland Ry., Light & Power Co., 114 
P, 940, 58 Or. 364. 

12. Coughlin v. State Bank of 
Portland, 243 P. 78, 117 Or. 83. 

13. Gross v. Bennington, 100 P. 
846, 52 Wash. 417. 

[a] Where there is doubt or am- 
biguity in the opening statement of 
counsel on which judgment is asked, 
the counsel who makes it is entitled 
to the presumption that he did not 
intend to make an admission that 
would be fatal to his case. Smith v. 
Prudential Ins. Co. of America, 196 
P. 612, 108 Kan. 572. 

14. Cavanaugh & McCaffrey v. 
Barnard, 142 A. 700, 83 N.H. 370; 
Cornell v. Morrison, 100 N.E. 817, 87 
OhioSt. 215; Compton-Price Piano Co. 
v. Stewart, 25 OhioCir.Ct.N.S. 270. 

15. ‘U.S.—Oscanyan v. Winchester 
Repeating Arms Co., 103 U.S. 261, 26 
L.Ed. 539. 

D.C.—Hornblower v. George Wash- 
ington University, 31 App.D.C. 64, 14 


Ann.Cas. 696. 

Mich.—Spicer v. Bonker, 8 N.W. 
518, 45 Mich. 630. And see Barto v. 
Detroit Iron, etc., Steel Co., 118 N.W. 
788, 155 Mich. 94 (holding that where 
the court would not permit counsel 
to add to his opening statement and 
to show that he had a cause of action 
until after he had directed a verdict 
against him, counsel’s statement aft- 
er such direction of verdict must be 
considered as if it had been made be- 
fore the court directed the verdict). 

Minn.—Mahutga v. Minneapolis, St. 
P. & S. S. M. Ry. Co. 234 N.W. 474, 
182 Minn. 362 [cert den 51 S.Ct. 494, 
283 U.S. 847, 75 L.Ed. 1456]; Barrett 
v. Minneapolis, etce., R. Co., 117 N.W. 
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of the motion.1§ 


1047, 106 Minn. 51, 130 Am.S.R. 585, 
18 L.R.A.N.S. 416, 

N.J.—Donnelly vy. Paramount Or- 
ganization, 160 A. 569, 109 N.J.Law 
bY) [imeve 55. As. 32.7, O.Nids MiSes bic), 

Ohio.—Cornell v. Morrison, 100 N.E. 
817, S87 OhioSt. 215; Compton-Price 
Piano) Cosi. Stewart so, Ohio Cin Ct: 
N.S. 270; Kelcik v. Cleveland Ry. Co., 
156 N.E. 248, 24 OhioApp. 82; Pociey 
v. Pierrot, 17 OhioApp. 175. 

Okl.—Fiegel v. First Nat. Bank, 214 
Basel, 390) Ok 26: 

[a] Nothing should be taken, 
without full consideration, against 
the party making the statement or 
admission. He should be allowed to 
explain and qualify it, so far as the 
truth will permit; but if, with such 
explanation~ and qualification, it 
should clearly appear that there 
could be no recovery, the court should 
not hesitate to so declare and give 
such direction as will dispose of the 
action. Oscanyan v. Winchester Re- 
peating Arms Co., 103 U.S. 261, 26 
L.Ed. 539. 

[b] It is arbitrary and unreason- 
able exercise of power for a court, 
after hearing the opening statements, 
to direct a verdict for one of the par- 
ties without allowing the other par- 
ty’s counsel, where his opening was 
challenged by the court, to add to, 
modify, or explain the statement so 
made. Compton-Price Piano Co. vy. 
Stewart, 25 OhioCir.Ct.N.S. 270. 

16. Haynes v. Maybury, 131 N.W. 
1110, 166 Mich. 498. See also Rodeff 
v. Lake Shore & M. S. Ry. Co., 7 Ohio 
App. 73 (wherein it is intimated that 
counsel must apply to the court to 
explain or qualify his remarks). 

17. Cal.—Moffitt v. Ford Motor Co., 
3 P.(2d) 605, 117 Cal.App. 247. 

Kan.—Moffatt v. Fouts, 160 P. 1137, 
99 Kan. 118. 

Mass.—Gray v. City of Boston, 178 
N.E. 286. 

Mich.—Kimmerle y. Bonine, 154 N. 
W. 2, 188 Mich. 148. 

N.J.—Carr v. Delaware, L. & W. R. 
Co.. 75 A. 928, 78 N.J.Law 692. 

N.Y.—Brush v. Lindsay, 206 N.Y.S. 
304, 210 App.Div. 361; Crowley v. 
Meuer, 128 N.Y.S. 657. 

Ohio.—Neckel v. Fox, 143 N.E. 389, 
110 OhioSt. 150; Czellath v. Schaub, 
174 N.B. 599, 37 OhioApp. 232; Tyler 
v. Vistula Realty Co., 166 N.E. 240, 
31 OhioApp. 1. 

[a] Q@uestion of law only.—A mo- 
tion to direct verdict for defendants 
on opening statement of plaintiff’s 
counsel presents a question of law 


only. Czellath v. Schaub, 174 N.E. 
599.) 3% OhioApp. (232. 
[b] Ambiguous statement. — 


Where there was testimony to sup- 
port the declaration, which stated a 
cause of action, a verdict cannot he 
directed for defendant because the 
opening statement, which was amhig- 
uous, was susceptible of a construc- 
tion that there was no cause of ac- 
tion, and there was evidence given 
in support of such statement. Kim- 
ae v. Bonine, 154 N.W. 2, 188 Mich. 

Direction of verdict generally see 
infra §§ 415-458%. 
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verdict on the opening statement the statement 
must be construed liberally and favorably in the 
behalf of the party making it!’ and all of his 
statements must be taken as true for the purpose 


Likewise, on a motion to dismiss, 


or a motion for compulsory nonsuit, on the open- 
ing statement of plaintiff, plaintiff is entitled to 
have the statement considered with reference to 
all of the allegations of the complaint,'® all of the 
statement itself, and all of his offers of proof.?° 
Submission to court by consent. Where the facts 
lie within a narrow compass, sharply defined, and 
not giving rise to conflicting inferences, the court 
may, when asked to do so by counsel, dispose of 
the case on the inference that the facts proved would 


18. Cal.—Moffitt v. Ford Motor 
Co., 3 P.(2d) 605, 117 Cal.App. 247. 

Colo.—Roberts v. Colorado Springs 
& 1. Rye Cot 101'P. 59, 45 Colo. 188: 

N.J.—Davenport v. Holden, 112 A. 
418, 95 N.J.Law 197; Carr v. Dela- 
ware, da -& W. "mR. Co, 757 Al 9282 73 
N.J.Law 692. 

N.Y.—Chysky v. Drake Bros. Co., 
182 N.Y.S. 459, 192 App.Div. 186; Dal- 
ury v. Rezinas, 170 N.Y.S. 1045, 183 
App.Div. 456; Locker v. American 
Tobaceo Co., 106 N.Y.S.” 115; 121 App. 
Div. 443 [aff 88 N.E. 289, 195 N.Y. 
Ode 

Ohio.—Cornell v. Morrison, 100 N. 
He 817 8% sOnioSt.v2'5"—=, Czellath ev. 
Schaub, 174 N.E. 599, 37 OhioApp. 232. 

Okl.—First State Bank of Ketoka 
v. Bridges, 135 P. 378, 39 Okl. 355. 

[a] Even where inconsistent.—On 
a motion to direct verdict on opening 
statement of plaintiff's counsel, court 
cannot disregard part of statement 
favoring plaintiff, although inconsist- 
ent with other parts of statement. 
Czellath v. Schaub, 174 N.E. 599, 37 
OhioApp. 232. 

[Lb] No question of fact remains.— 
A motion by defendant to dismiss, 
after opening statement of counsel 
for plaintiff, leaves no disputed ques- 
tion of fact for the jury, the only 
remaining question being one of law 
for the court. Cornell vy. Morrison, 
100 N.E. 817, 87 OhioSt. 215. 

[ce] Motion to dismiss complaint 
at close of counsel’s opening state- 
ment is in effect demurrer to the com- 
plaint for want of facts, and could not 
be sustained unless it appeared that 
admitting all the facts alleged a 
cause of action was not shown. Con- 
tinential Asphalt Paving Co. v. Hud- 
son & M. R. Co., 128 N.Y.S. 226, 143 
App.Div. 338. 

19. Green v. Duvergey, 80 P. 234, 
146 Cal. 379; Kley v. Healey, 28 N.F. 
593, 127 N.Y. 555; Clews v. New York 
Nat. Banking Assoe. Bank, 11 N.E. 
814, 105 N.Y. 398; Spallholz v. Shel- 
don, 132 N.Y.S. 560, 148 App.Div. 573; 
Storandt v. Vogel & Binder Co., 125 
N.Y.S. 568, 140 App.Div. 671; Rob- 
erton v. New York, 28 N.Y.S. 13, 7 


COST 645 [aff 44 N.E. 218, 149 N.Y. 
[a] Where complaint is dismissed 


on opening statement all the facts al- 
leged in the complaint and also those 
referred to in the statement should 
be considered in determining the pro- 
priety of the action of the court. 
Scott_v. New York, 50 N.Y.S. 191, 27 


App.Div. 240. 
[b]_ Statement in opening, al- 
though wholly outside complaint, 


must be considered on a motion for 
dismissal upon the opening, where 
there was no specific objection there- 
to. Stamm v. Purroy, 156 N.Y.S. 415, 
170 App.Div. 584. 

Dismissal or nonsuit in trial gen- 
erally see infra §§ 388-414. 

20. Green v. Duvergey, 80 P. 234, 
146 Cal. 379; Kley v. Healey, 28 N.E. 
593, 127 N.Y. 555; Clews v. New York 
Nat. Banking Assoc. Bank, 11 N.E. 
814, 105 N.Y. 398; Roberton vy. New 
York, 28 N.Y.S. 138, 7 Mise. 645 [aff 
44 N.E. 218, 149 N.Y. 609]. 
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be as stated.21 


[§ 254] F. Presentation of Evidence??—1. In 
Questions arising as to the manner of 
counsel’s examination of witnesses rest as a general 
rule in the sound discretion of the trial judge.?* 
While counsel should not offer in the presence of 
the jury testimony which he knows is incompe- 
tent,?* ordinarily the mere asking of an improp- 
er question which the court refuses to allow is not 
ground for reversal;?° particularly where it is done 
in good faith and its ground is debatable,** or 
where the question has been suggested by previous 
testimony and counsel is not persistent,?? nor is the 
fact that counsel asks an improper question that 
is not objected to until answered ground for re- 


General. 


21. Garrison v. McCullough, 51 N. 
Y.S. .128. 

[a] For example, where the at- 
torneys after their opening state- 


ments, in a trial conducted rather in- 
formally throughout, were told that 
if the proof measured up to the state- 
ments made the court would have to 
render judgment in a certain manner 
and the attorneys waived the evidence 
and agreed to allow the court to de- 
cide the case on the opening state- 
ments, the court’s rendition of judg- 
ment upon such openings is not er- 
roneous. Falls City Plumbing Sup- 
ply Co. v. Jake’s Foundry Co., 3 S.W. 
(2d) 1071, 223 Ky. 420. 
22. In criminal prosecutions see 
Criminal Law §§ 2228-2232. 
23. Nagel v. Meier, (Iowa) 155 N. 
ne 813; Barraclough v. Union Pac. R. 
(Mo.) 52 S.W.(2d) 998; Hoxie v. 


Walker 74 A. 183, 75 N.H. 308; Gart- 
ner v. Mohan, 170 N.W. 640, 41 S.D. 
406. 

24. Phillips v. U. S. Benevolent 


Soc., 79 N.W. 1, 120 Mich. 142 [aff 84 
INV. ON Lad Mich. 186]. 


25. U.S.—Fire Ass’n of Philadel- 
phia v. Oneida County Macaroni Co., 
396 F. 633. 


Tll. eee v. Bright, 125 Ill.App. 
478 [aff 79 N.E. 90, 223 Ill. 99]. 

lowa.—Furlong & Meloy v. North- 
ern Assur. Co., 113 N.W. 1090. 

Ky.—Kouns. v. Townsend, 176 S:W. 
989, 165 Ky. 163; Standard Oil Co. v. 
Leach, 128 S.W. 885, 138 Ky. 594. 

Mich.—Baker v. Wishart, 140 N.W. 
543, 174 Mich. 244; Carter v. Bedor- 
tha, 83 N.W. 277, 124 Mich. 548. 

Tex.—Clayton v. Kerbey, (Civ.App.) 
226 S.W. 1117; International, etc., R. 
Co. y. Collins, 15 S.W. 814, 33 Tex. Civ. 
App. 58. 

Utah.—Palace Laundry Co. v. Roy- 
al Indemnity Co., 224 P. 657, 53 Utah 
201. 

Vt.—Fraser v. Blanchard & Crow- 
ley, 73 A. 995, 83 Vt. 136, 75 A. 797. 

Wis.—Lee v. Hammond, 90 N.W. 
10738, 114 Wis. 550. 

fa] Reason for rule.—If it were 
cause for reversal on the ground of 
misconduct of counsel it is obvious 
that few cases would ever be decided. 
Palace Laundry Co. v. Royal Indem- 
nity Co., 224 P. 657, 53 Utah 201. 

{b] Where counsel does not per- 
sist.— Where after objection had been 
sustained to a question counsel does 
not pursue the matter, he is not 
chargeable with misconduct in at- 
tempting to get improper testimony 
before the jury. Peterson v. Chicago 
Consol. Traction Co., 83 N.E. 159, 231 
Ill. 324. 

{c] Misconduct not influencing 
verdict.— Although plaintiffs’ counsel, 
in actions for the killing and injur- 
ing of stock, pressed the asking of 
Incompetent questions as to previous 
killings of stock by the railroad com- 
pany at the same place further than 
‘was proper in view of the jury’s pres- 
ence, and indulged in a colloquy with 
the court as to the dates of such pre- 
vious killings, it cannot be said that 
his misconduct was such as to have 
Influenced the verdict, where the 
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versal.?8 


al.29 


time.*? 


them have been 


court sustained the objections made 
by defendant and refused to let the 
witness answer. Chesapeake & O. 
Ry. Co. v. Grigsby, 115 S.W. 237, 131 
Ky. SOs 

26. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 296 F. 
633; Standard Oil Co. v. Leach, 128 
S.W. 885, 138 Ky. 594; Connecticut 
River Power v. Dick inson, 74, A. 585, 
{6 NH 3 53s Clayton We Kerbey, (Tex. 
Civ.App.) 226 S.W. 1117. 

[a] Even though evidence is in- 
competent, counsel may act within 
his rights in’asking a question con- 
cerning it, as a decision of the trial 
court is not final or conclusive as to 
the admission or rejection of tes- 
timony, and, in order to raise the 
question in appeal whether’ the 
court’s action was proper, it is prop- 
er to ask the question in order, if held 
incompetent, to take proper excep- 
tions. Standard Oil Co. v. Leach, 
128 S.W. 885, 1388 Ky. 594. 

[b] To get ruling on admissibili- 
ty.—Action of counsel in asking 
questions calling for inadmissible evi- 
dence is not misconduct, since coun- 
sel has a right to present the evidence 
for a ruling as to its WeRaite 8 
Harris v. H. W. Gossard Co., 185 N.Y 
S. 861, 194 App.Div. 688. 

27. Harkness v. Zube, 2385 N.W. 
281, 182 Minn. 594. 

23. Hollenbeck v. Missouri Pac. R. 
See 38 S.W. 728, 141 Mo. 97, 41 S.W. 

29. Cosselmon y. Dunfee, 65 N.E. 
494, 172 N.Y. 507; Friedman-Wallach 
Co. v. Rosenau Bros., 189 N.Y.S. 102. 

30. State v. Schleifer, 130 A. 184, 
102 Conn. 708. 

[a] Where subsequent questions 
are competent.—(1) The action of 
plaintiff’s counsel in asking a proper 
question as to why a nonresident ex- 
pert witness for plaintiff was not 
present, after the court had sustained 
objections to improper questions to 
prove that fact was not misconduct 
requiring a new trial. Parker v. Bos- 
ton’ & M. R.. Rs 79 A. 865, 84 Vt. 329. 
(2) A ruling that defendants could 
not show what witness had heard 
about a woman setting a fire is nota 
ruling that it could not show by com- 
petent evidence that she set the fire, 
so that the further question whether 
witness knew of the woman is not an 
offense against the law of the trial. 
Pope v. Boston & M. R. R., 104 A. 403, 
TIS ls 1B Baye 

31. U.S.—Fire Ass’n of Philadel- 
phia v. Oneida County Macaroni Co., 
294 F. 633; Benedetto v. W. P. Rend 
atetees Co. 216 Ee Al4sris2) Gioial 

Ill.— Gregory v. Richey, 138 N.E. 
669, 307 Ill. 219; McCrotty v. Balti- 
more & O. S. W. R. Co., 229 Ill.App. 
117; Worthy v. Birk, 224 Ill.App. 574. 

Iowa.—Vanarsdol v. Farlow, 203 N. 
W. 794, 200 Iowa 495. 

Ky.—Louisville & N. R. Co v. 
Payne, 118 S.W. 352, 188 Ky. 539, 19 
Ann.Cas. 294; Chesapeake, ete., R. Co. 
v. Grigsby, 115 S.W. 237, 1381 Ky. 363. 

Md.—Brotherhood of Locomotive 
Firemen & Engineers v. Nash, 125 A. 
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However, if an improper question is fla- 
grant and prejudicial it may be ground for revers- 
Counsel should accept the court’s rulings on 
the admission of evidence,*° and it is highly improp- 
er for him to persist in asking a question where the 
court has already ruled against him,*! unless the 
question was excluded as being merely out of 
However, the court in its discretion may 
permit counsel to ask questions after objections to 


sustained,*? and where counsel is 


merely endeavoring’ to preserve his record?* he may 
ask a question he believes to be competent even 
though he knows that the ruling of the court will 
be adverse,?® and he may even ask it of several 
witnesses after objection to it has been sustained.*® 


441, 144 Md. 623. 
Mich.—MecDonald v. City Electric 
R. Co., 108 N.W. 85, 144 Mich. 379. 
Minn.—Campbell v. Sargent, 243 N. 
W. 142. 
Neb.—Splittgerber Bros. v. Skinner 
packing Co., 228 N.W. 531, 119 Neb. 


N.H.—Batchelder v. Manchester 
Sti Ri Co.,, 56. As 7520772) N. EE 32.90 

N.Y.—Qtinn v. New York City R. 
Co 942 NEY {S: 560: 

Ohio.—Cleveland, ete., Co. 
Pritschau, 69 N.E. 663, 69 Oniost 438, 
100 Am.S.R. 682. 

Tex.—Strawn Coal Co. v. Trojan, 
(Civ.App.) 195 S.W. 256; -St.. Louis, 
etc., R. Co. v. Knowles, 99 S.W. 867, 
44 Tex.Civ.App. 172. 

Vt.—Parker v. Boston & M. R. R. 
Co., 79 A. 865, 84 Vt. 329; Fraser’ v. 
Blanchard & Crowley, 73 A. 995, 75 A. 
Woe Sau Vitek oe On 


Wash.—Shaw v. Prudential Ins. 
Co. of America, 8 P.(2d) 431, 166 
Wash, 652. 


Wis.—Raefeldt v. Koenig. 140 N.W. 
56, 152 Wis. 459, L.R.A.1918E 1052. 

Tal Same evidence in another 
form.—Where court has stricken cer- 
tain evidence, it is.improper for coun- 
sel to attempt to get the same evi- 
dence before the jury by means of 
putting the question in another form. 
McCollum y. Barr, 176 P. 463, 38 €al. 
App. 411. 

[b] Counsel must be warned.—lIf 
a lawyer continues to ask the same or 
liko question of a witness after it 
is ruled inadmissible, there is a lim- 
it at which the trial judge may ask 
the witness to leave the stand; but 
not unless it is shown that the at- 
torney is knowingly acting in viola- 
tion of the court’s ruling, and then 
only after giving warning of such 
action in advance. Brotherhood of 
Locomotive Firemen & Engineers vy. 
ee 125 A. 441, 144 Md. 628. 

[c] When not ground for reversal. 
—In an action for breach of contract, 
aan it was improper for plain- 

iff?s attorney to persist in attempt- 
fae to show a proposition by defend- 
ant to compromise, it was harmless 
error where the evidence was ex- 
cluded. F. W. Brockman Commission 
Co. v. Kilbourne, 86 S.W.-275, 111 Mo, 
App. 542. 

s2. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 FB, 
633; Irlbeck v. Bierl, 67 N.W. 400, 
70 N.W. 206, 101 Iowa 240. 

33. Barraclough v. Union Pac. R. 
Co., (Mo.) 52 S.W.(2d) 998. 

34. Western Petroleum Co, v. ee 
dal Gasoline, 284 F. 82; Payne vy. 
Bowman’s Adm’x, 252 S.W. 1010, 200 
Ky. 171; Connecticut River Power 
set v. Dickinson, 74 A. 585, 75 N.H. 

35. Connecticut River Power Co. 
v. Dickinson, supra. 

36. Western Petroleum Co. v. Ti- 
dal Gasoline Co., 284 F. 82; Payne v. 
Bowman's Adm’x, 252 S.W. 1010, 200 
Key 27.1: 

[a] Reason being that in the event 
of an appeal he would not stand on 
the testimony of one witness alone. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Where the competency of questions is doubtful,37 
or where counsel wishes to ask a question which 
is part of a line of interrogation which the court 
has ruled to be improper,** the court may properly 
require that such questions be submitted to him 
privately in order that he may determine their com- 
petency without prejudice to the other party. 
Where counsel asks a question which is otherwise 
proper, the mere fact that he has a purpose to make 
an illegitimate use of it or hopes that the jury will 
consider it in an illegitimate way does not make the 
question improper.?® Although counsel should not 
make declarations of fact during the introduction 
of evidence to the jury,*° it has been held that where 
a deposition recites that it was taken by the ad- 
verse party it is not improper for counsel in intro- 
ducing it to refer to the fact,#! and the mere inter- 
jection of improper remarks during the examina- 
tion of witnesses is not necessarily ground for dis- 
missing the jury;*? nor will improper statements 
by counsel accompanying the introduction of evi- 
dence render it inadmissible if 1t is otherwise prop- 
er.*® An improper remark which is flagrant and 
prejudicial may be ground for reversal.** 

[§ 255] 2. Avowals and Offers of Proof.4® It is 
ordinarily permissible for counsel to state the na- 
ture and purpose of the testimony he offers,*® or to 
state in good faith what he can prove by questions 
propounded to witnesses, which questions the wit- 
nesses are not permitted to answer;*’ and, although 


Payne vy. Bowman’s Adm’x, 252 S.W.); W. 916; Lovett v. Manchester St. Ry., 
159 A. 132, 85 N.H. 34 


1010, 200 Ky. 171. 

{[b] This is not ground for revers- 
at even though it be done in the pres- 
ence of the jury. Western Petroleum 
Co. v. Tidal Gasoline Co., 284 F. 82. 

87. Marcum y. Hargis, 104 S.W. 


fa] 


TRIAL 


Where evidence competent.— 
Complaint cannot be made of state- 
ment by counsel in presence of jury 
as to what he proposed to show by a 
certain witness, objection to question 
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it is said that such avowals should not be made in 
the presence of the jury,#® particularly where the 
matters discussed are prejudicial,*® yet unless the 
opposite party objects®® the court may allow counsel 
to state, in the hearing of the jury, matters which 
he seeks to deduce by the answer to a question 
objeetion to which has been sustained,®! provided 
the court instructs the jury to disregard the offer.®? 
Counsel should not state before the jury that he 
can prove certain facts which are wholly inadmis- 
sible.°* However, it is not improper for him to 
offer an incompetent witness when he has reason- 
able ground to believe that the incompeteney will 
be waived,** or to state in response to an inquiry 
of the court that the object of evidence is to show 
that a written instrument relied on by defendants 
is a forgery.°®> The ordering of a mistrial] and con- 
tinuance because of an offer of improper testimony 
must be left largely to the discretion of the trial 
court.°® 

[§ 256] 3. Argument as to Admissibility. While 
the court is not bound to hear arguments as to the 
almissibility of evidence,®? counsel may properly 
state the reasons he has for believing the evidence 
he is attemptine to introduce is admissible.°& 

[§ 257] 4. Objections by Associate Counsel. A 
party has the right through associate counsel to 
interpose objections to evidence offered by his op- 
ponent®® either upon the examination of. his own 


53. Robinson v. Western States 
5. Gas & Electric Co., 194 P. 39, 184 Cal. 
401; Bergman v. Solomon, 136 S.W. 
1010, 143 Ky. 581; Hammel v. Feigh, 
173 N.W. 570, 143 Minn. 115. 

[a] Reading hearsay.—Where an 
electric company contended that death 


693, 31 Ky.L. 1117. 

[a] “Inealcvlable harm is often 
dene by eccunsel in asking incompe- 
tent questions in the hearing of the 
jury, and thereby forcing the adverse 
partv to cbject to them, also in the 
hearing of the jury, which manifests 
his fear of the incompetent questions. 
and gives emphasis to the harmful 
matter they ere supposed to contain.” 
Marcum v. Hargis, 104 S.W. 693, 694, 
31 Ky.L. 1117. * 

M-tions to exclude jury see infra 

778. \ 

: Provence of jury during argument 
as to admission sce supra § 156. 

es. Standard” Oil Co. v. Leach. 128 
S.W. 885, 138 Ky. 594; Louisville & 
N. R. Co. v. Payne, 118 S.W. 352, 133 
Ky. 539, 19 Ann.Cas. 294; Marcum v. 
Hargis, (Ky.) 104 S.W. 693. : 

fa] This will be done in presence 
of opposing counsel out of the hear- 
ing of invy, and counsel may in this 
manner ask the same question which 
has been ruled against when asked 
of a previous witness and may then 
make his avowal and have the tren- 
script show this fact. Standard Oil 
Co. v. Leach, 128 S.W. 885, 138 Ky. 


594. 
29. Barrett v. Harman. 1 P.(2d) 
458, 115 Cal.App. 283; Connecticut 


River Power Co. v. Dickinson, 74 A. 
585. 75 N H. 353. } 

40, Splittgerber Bros. vy. Skinner 
Packing Co., 228 N.W. 531, 119 Neb. 
259. 

41. Jefferson Bank v. Merchants’ 
Refrigerating Col, 139 S.W. 545, 236 
Mo. 407. 

42. Zackwik v. Hanover Fire Ins. 
Co., (Mo.App.) 225 S.W. 135. 

43. Post v. Lang, 147 P. 441, 27 
Colo.App. 225. 

44. Shea v. Shea, 188 N.Y.S. 693, 
197 App.Div. 126. i 

45. Offers of proof generally sce 
supra §§ 139-155. 

46. Hurd v. Northern Accident Co., 
125 N.W. 414, 160 Mich. 535; Powell 
v. Kansas City Rys. Co., (Mo.) 226 S. 


having been sustained, where the evi- 
dence should have been admitted. 
Powell v. Kansas City Rys. Co., (Mo.) 
226 S.W. 916. 

[b] Mistake in offer of pzroof.— 
A, mistake of counsel in describing 
the contents of the record of a deed 
was immaterial, where the record 
offered tended to establish the title 
it was offered to support. Redwa- 
ter Land & Canal Co. v. Reed, 128 N. 
W. 702, 26 S.D. 466. 

[ce] On recpening of case.—Since 
the trial court in its discretion may 
reopen a case and allow a defendant 
to prceduce witnesses, an attorney not 
only has the right, but it is his duty 
after argument, when informed by 
bis client that he has discovered wit- 
nesses, who could testify in his fa- 
vor, to ask to have the case reopened, 
even in the presence of the jury, 
where the proffer of testimony is not 
simply for the purpose of getting it 


before the jury indirectly. Leland v. 
Empire Engineering Co., 108 A. 570, 
135 Md. 208. ‘ 

47. Chicago Cit R. Co. vi. Mc- 


ae 

Laughlin, 34 N.E. 796, 146 Ill. 353 [aff 
40 Ill.Anp. 496]; Allington, ete., Mfg. 
Co. v. Detroit Reduction Co., 95 N.W. 
562, 133 Mich. 427; Gilbert v. Michi- 
gan Cent. R. Co., 74 N.W. 1010, 116 
Mich. 610; North Texas Constr. Co. 
v. Crawford, 87 S.W. 223, 39 Tex.Civ. 
App. 56. 

43. Phillips v. Green, 194 Ky. 254, 
238 S.W. 742. 

43. First Nat. Bank v. Schroder, 
221 N.W. 62, 175 Minn. 341. 

50. Kitchin v. Oregon Nursery Co., 
130 P. 408,°1133, 65 Or. 20: 

51. Kitchin v, Oregon Nursery Co., 
supra; White v. Central Vermont Ry. 
Co., 89 A. 618, 87 Vt. 330 [aff 35 S.Ct. 
865, 238 U.S. 507, 59 L.Ed. 1433, Ann. 
Cas.1916B 252]. 

52. Illinois Cent. R. Co. v. Treat, 
54 N.E. 290, 179 Ill. 576 [aff 75 Ill. App. 
327]; International, etc., R. Co. v. 
Anchonda, 75 S.W. 657, 33 Tex.Civ. 
App. 24. : . 


was due to heart dilatation, and not 
shock, and offered a death certificate 
so stating, a claim presented to the 
county by a physician who was at the 
inquest was inadmissible, being hear- 
say, and it was improper fer counsel 
in offering the same, to read the con- 
tents. Robinson y. Western States 
eR & Electric Co., 194 P. 39, 184 Cal. 
if 

54. Zimmerman v. Whiteley, 95 N. 
W. 989, 134 Mich. 39. 

55. Walker v. Dickey, 98 S.W. 658, 
44 Tex Civ.App. 110. 

56. Alabama Great Southern R. Co. 
v. Ensley Transfer & Supply Co., 100 
So. 842, 211 Ala. 298. 

57. Olive v. State, 7 N.W. 444, 11 
Neb. 1. 

58. Jefferson County Burial Soc. v. 
Cotton, 133 So. 256, 222 Ala. 578; Pel- 
ton v. Mayhew, 131 N.W. 1101, 166 
Mich. 546. 

[a]. He may state his understand- 
ing of testimo-iy in discussing its ad- 
missibility. Texas Power & Light Co. 
YasPaielem (Tex.Civ.App.) 213 S.W. 


59. State Realty Co. v. Ligon, 119 
So. 672, 218 Ala. 541; McKinley v. 
Campbell, 115 So. 98, 217 Ala. 139: 
Houston v. Grisby, 17 S.W.(2d) 337, 
322 Mo. 464 [cert den 50 S.Ct. 27, 280 
U.S. 569, 74 L.Ed. 622]. 

[a] Rule stated.—While the legis- 
lature and the court itself may im- 
pose reasonable regulations upon the 
cumulative functions of counsel in 
the conduct of a trial the court can- 
not properly suppress the timely and 
appropriate action of any individual 
counsel, acting alone without duplica- 
tion, in presenting an objection. Mc- 
Kinley v. Campbell, 115 So. 98, 217 
Ala. 139. 

(b] Rule restricting examination 
of witness to one attorney, being for 
witness’ protection, does not preclude 
associate attorney from objecting ta 
adversary’s evidence. Housten v. 
Grigsby, 116 So. 686, 217 Ala. 506; 
McKinley vy. Campbell, 115 So. 98, 217 
Ala. 139. 
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witnesses or eross-examination of those of his op- 
ponent,®® provided there is no question of difference 
of opinion between his leading and associate coun- 
sel; however where there are several counsel on 
a side, the court may require that objections for 
each party be made by but one counsel at a time.°? 

[§ 258] 5. Questions, Statements, or Proffers in 
Bad Faith.** . It is highly improper and reprehensi- 
ble for counsel, acting in bad faith, to make state- 
ments or ask questions merely to prejudice his op- 
ponent’s case before the jury,°* or to make proftfers 
of testimony merely for the purpose of getting it 
before the jury,®> where he knows it to be improp- 
er.66 Thus he should never, in bad faith, ask ques- 
tions reflecting on the character of a witness,®* or 
ask irrelevant questions merely for the purpose of 
embarrassing the witness or causing the jury to 
draw some unfavorable inference against the wit- 
ness,°* or by suggestive questions endeavor to get 
collateral eae before the jury ; ;69 and where 
the mere putting of a question conveys to the jury 
improper information which tends to render the 
trial unfair the question alone is ground for re- 
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ment is not made in good faith he may order it made 
out of the hearing of the jury;71 however, it is 
said that the court should hesitate to suspect coun- | 
sel of such an intention.‘2 The mere asking of a 
question in good faith the propriety of which is. 
debatable is not~cause for reversal.7? The test 
to determine the validity of an exception to a ques- 
tion, the purpose of which is to insinuate that a 
party is not telling the truth, is said to be whether 
or not there is evidence tending to prove the point.74 
It is not indicative of improper cross-examination 
of a witness that counsel does not press a question 
after an objection thereto is sustained.7® 

[§ 259] G. Arguing Case to Jury’°—1. Right To 
Argue—a. In General. Where there is an issue in 
the case to be submitted to the jury’? and he is 
not in default,7® a party litigant has a right to have 
his case fully and fairly argued to the jury,*® even 
though the facts may appear plain to the court,®° 
and where -an affirmative charge with hypothesis 
is given,®! thus submitting the question of the cred- 
ibility of the witnesses,*? counsel has a right to 
argue such credibility. However where the issues 


versal.7° 


60. State Realty Co. v. Ligon, 119 
So. 672, 218 Ala. 541. 


61. State Realty Co. v. Ligon, su- 
pra. 
62. Simonds v. Cash, 99 N.W. 754, 


136 Mich. 558. 

63. Duty to be fair to court and 
witness see supra § 247. 

64. Colo.—Curtis v. Farrar, 211 P. 
386, 72 Colo. 355. 

Ga.—Rigegs v. Kinney, 108 S.E. 255, 
27. Ga. App:7 337. 

Ky.-—Kroger Grocery & Baking Co. 
Veuitamiliny 2so0S.W,, 44 193) Koy." 1.6: 

Mo.—Busch v. Louisville & N. R. 
Co., 17 S.W.(2d) 337, :322 Mo. 469 [cert 
den 50 S.Ct. 27, 280 U.S. 569, 74 L.Ed. 
622]; Wojciechowski v. Coryell, 
(App.) 217 S.W. 638. 

Neb.—Johnson v. Jensen, 223 N.W. 
637, 118 Neb. 1. 

N.C.—Starr v. Southern Cotton Oil 
Co. 81 S.E. 776, 165 N.C. 5872 

S.D.—Sherlock v. Dinneen, 186 N.W. 
958, 45 S.D. 246. 

{a] Suggesting: examination by 
experts and jury not improper.—The 
attorney for plaintiff suing for the 
price of leather sold under tradename 
is not guilty of misconduct in re- 
questing that the leather delivered to 
defendant, and which was claimed to 
be an inferior quality to that describ- 
ed by plaintiff's agent when he So- 
’ licited defendant’s order, might be ex- 
amined by experts,.and in challeng- 
ing counsel for defendant to let jury 
examine all of the leather, small 
strips of which defendant sought to 
introduce in evidence. Santa Rosa- 
Vallejo Tanning Co. v. Charles Kron- 
auer & Co., 228 Ill.App. 236. 

[b] Unanswered question held not 
inflammatory, improper, or ineradica- 
bly prejudicial evidence or argument 
requiring mistrial. Sanitary Market 
Vv. Hall,/137.So. 435, 223 Ala: ‘525. 

65. Leland v. Empire HMngineering 
Co., 108 A. 570, 135 Md. 208; Wichita 
Falls, R. & Ft. W. Ry. Co. v. Ember- 
lin, (Tex.Civ.App.) 274 S.W. 991 [rev 
(Commn.App.) 284 S.W. 539]. 

66. Fire Ass’n of Philadelphia v. 
pelea County Macaroni Co., 294 F. 


67. Coan v. Brownstown Tp., 86 N. 
W. 130, 126 Mich. 626; Barton v. 
3ruley, 96 N.W. 815, 119 Wis. 326. 
Comments on character, conduct, 
and credibility of witnesses generally 

see infra § 292. 
68. 


Atchison v. McKinnie, 84 N.E. 
208, 23 


3 Ill. 106. 

69. Pioneer Reserve Assoc. v. 
Jones, 111 Jll.App. 156; Baldwin v. 
Grand Trunk Ry. Co., 15 A. 411, 64 


Where the court suspects that the state- 


N25 96. 

[a] No improper suggestion by 
question.—In an action for breach of 
marriage promise, question asked de- 
fendant on cross-examination by 
plaintiff's counsel as to whether he 
promised plaintiff that he “would 
marry her when a certain event oc- 
curred,’ to which defendant replied 
in the negative, does not suggest se- 


duction. Parkinson v. Murphy, (R.1.) 
£07 A= 235; 
70. Dow v. Weare, 44 A. 489, 68 N. 


H. 345; Manigold v. Black River 
Traction Co., 80 N.Y.S. 861, 81 App. 
Div. 381; Yarborough vy. Weaver, 25 
S.W. 468, 6 Tex.Civ.App. 215. 

ne Maxwell v. Habel, 92 I1l.App. 

0. 

72. Leland v. Empire Engineering 
Co., 108 A. 570,135 Ma. 208. 

73. Henning v. Stevenson, 80 S.W. 
11/35, 118" Ky. 308, 26 Key. 159: 

74 Cochran v. Laton, 103 A. 658, 
78 N.H. 562. 

Existence of evidence to substanti- 
ate statement as determining factor 
in attack on conduct or credibility of 
party or witness see infra § 292. 

75. Phillips: v.'Hast St.Lowis '&'S! 

R. Co., (Mo.) 226 S.W. 863. 
_ [a] Because, even if the question 
is a proper one, the abandonment of 
it by counsel can make no difference. 
Phillips v. Hast St. Louis‘& S. R. Co., 
(Mo.) 226 S.W. 863. 

76. Cross references: 

Latitude in, argument see infra § 268. 
Right to: 
Counsel see supra § 246. 
a opening statement see supra 
1 


Open and close argument see supra 
§§ 69-85. \ 

77. Ga.—Van Dyke v. Martin, 55 

Ga. 466; Williams v. Tennessee 

Se a Co., 145 S.H. 470, 38 Ga. App. 


Ill.—Emmons y. Hilton, 72 I1l.App. 
124; Kintz v. Starkey, 70 Ill.App. 53; 
Lanan v. Hibbard, Spencer, Bartlett 
& Co., 63 Ill.App. 54. 

Hill, 29 Kan. 


go kan-—Douglass WM 
hea 

Ky.—Wilken vy. Exterkamp, 42 S.W. 
1140, 102 Ky. 148, 19 Ky.L. 1132. 

Neb.—Houck v. Gue, 46 N.W. 280, 

30 Neb. 113. 

N.Y.—Cornwell v. Dickel, 6 N.Y. 
Civ.Proc. 416. 

[a] Where there are several de- 
fendants with a several liability, each 
defendant is entitled to be heard in 


argument by counsel. Lyman  v. 
Fidelity, etc., Co., 72 N.Y.S. 498, 65 
App.Div. 27. 


are issues of law only,** where the evidence is not 


[b] Motion for continuance and 
argument of demurrer.—Where coun- 
sel enters his appearance only for the 
avowed purpose of moving for a con- 
tinuance and arguing a demurrer, 
which he states as the limit of his 
authority, it is not error for the court 
to decline to permit him to argue the 
case on the merits. Gunn v. Gunn, 
22° Si Wie55 22 95) Gan 439: 

{[c] Where affidavit of illegality 
was put into evidence for the purpose 
of showing that it had been filed to 
delay only a refusal to permit argu- 
ment on it because dismissed on de- 
murrer is error for, having been in- 
troduced, counsel has right to argue 
it. Williams v. Tennessee Chemical 
Co., 145 S.E. 470, 38 Ga.App. 681. 

78. Stephens v. Gate City Gas- 
Light Co., 6 S.E. 838, 81 Ga. 150. 

79. Ala.—Harris v. State, 109 So. 
291, 215 Ala. 56; Brown v. Mobile 
Blectric Co., 91 So. 802, 207 Ala. 61. 

Cal.—Shippy v. Peninsula Rapid 
Transit Co., 240 P. 785, 197 Cal. 290; 
Hallinan v. Superior Court in and for 
ings County, 240°P. 788, 74 Cal.App. 
PPiLneas a v. Smith, 237 Ill.App. 

Ky.—Fennell v. Frisch’s Adm’r, 234 
S.W. 198, 192 Ky. 535; Louis P. Hya- 
man & Co. v. H. H. Snyder Co., 167 S. 
W146), 159 Pky. (354s? 

N.M.—Conner v. Flaska, 252 P. 1001, 
382 N.M. 162. 

Okl.—REly Walker Dry Goods Co. v. 
Blake, 158 P. 381, 59 Okl. 103. 

And see cases supra notes 77, 78. 

[a] Court should not deprive 
counsel of the right to argue and 
should see that they are not deprived 
of it. Brown v. Mobile Electric Co., 
91 So. 802, 207 Ala. 61. 

80. Fareira v. Smith, 22 N.Y.S. 939, 
3 Misc. 255. 

81. Harris v. State, 109 So. 291, 215 
Ala. 56; Brown v. Mobile Electric 
Co., 91 So. 802, 207 Ala. 61. 

82. Harris v. State, 109 So. 291, 215 
Ala. 56; Brown v. Mobile Blectric Co. we 
91 So. 802, 207 Ala. 61. 

83. Harris v. State, 109 So. 291, 215 
Ala. 56; Brown v. Mobile Electric 
Cos, ol So. 802, 207 Ala. 61. 

84. Ga.—Gunn v. Head, 42 S.E. 


343, 116 Ga. 325. 
Ill. Bradish v. Grant, 9 N.E. 3382, 
119 Ill. 606. 
Ind.—Heagy v. State, 85 Ind. 260. 
Ky.—Harrison v. Park, 1 J.J.Marsh. 
170; Deering v. Halbert, 2 Litt: 290. 
Neb.—Neidig v. Cole, 13 N.W. 18. 


13 Neb. 39. 
S.C.—Young v. McNeill, 59 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sufficient to sustain a verdict,®> where there is noth- 
ing fairly debatable,*¢ where the facts are admitted 
and capable of but one inference,’? or where the 
court properly directs a verdict,*’ the court may 
decline to permit counsel to address the jury. Too, 
unless an attorney is a party to the action,*® the 
court may decline to permit such attorney who has 
testified for his client to address the jury in that 
cause,*® although he may, in his discretion, permit 
such counsel to address the jury, although a rule of 
court prohibits it.21 To furnish the basis of com- 
plaint a denial of the right of argument must be 
express and not by implication, °2 and must not have 
been acquiesced in by counsel.?? 

[§ 260] b. Waiver of Right. The right to argue 
the ease to the jury may be waived,?* and such is 
the effect of counsel’s silence and failure to assert 
the right,°® particularly where opposing counsel 
inquires as to whether he desires to argue the ease.°® 
Likewise, it is waived by a reply to. the court, in 
answer to an inquiry as to whether he desired time 
to argue the case that he only wishes for time to 
prepare instructions.°* However, where the court, 
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after indication by counsel that he desired to ar- 
gue the issues, inquires of the jury if they are pre- 
pared to-pass on the issues without argument and 
a majority of them signify that they are so pre- 
pared a consent by counsel at that time to waive 
his argument is not a valid waiver of his right.°® 
Effect of waiver of argument. Where the ad- 
verse party declines to argue the case after the 
party having the burden of the issues makes his 
opening argument the court may refuse to allow 
plaintiff to make a second argument,®® although rep- 
resented by several counsel,t even though, in his 
opening argument, he consumes only part of the 
time allotted to counsel on each side for argument ;” 
but the court, in its discretion, may permit him to 
do so,? and, although there is authority to the con- 
trary,* if he is permitted to do so the court should 
not refuse defendant’s request to answer,® and the 
party upon whom the burden rests should then be 
allowed to close.6 Where the party upon whom 
the burden rests waives his opening argument, and 
the other party thereupon waives his, the party 
carrying the burden has no right to close.* Like- 


986, 78 S.C. 143. 

[a] While court should recognize 
counsel’s right to raise bona fide 
questions of law, it may refuse to 
listen to arguments if it considers no 
help would be secured thereby. Scha- 
fer v.. Thurston Mfg. Co., 137 A. 2, 
48 RI. 244. 

85. Harris v. State, 109 So. 291, 
215 Ala. 56; Smith v. Marx, 9 So. 194, 
GspAla oll OOK S2V.. Frick, 75. Ga. 
715; Bankard v. Baltimore, etc., R. 
Co., 6 Anmtih..321,.34-Md. 197. 

86., Harris’ v. State, 109 So: 291, 
215 Ala. 56; Warner v. Close, 96 S.W. 
491, 120 Mo.App. 211. 

[a] Where there is nothing to ar- 
gune.—When the party having the 
burden of proof fails to support ac- 
tion or defense, or his witnesses’ tes- 
timony without conflict makes out 
adversary’s case, the court may give 
affirmative charge without allowing 
argument. In such case there is 
nothing to argue for a party may not 
assail the credibility of his own wit- 
nesses in argument. Harris v. State, 
109 So. 291, 215 Ala. 56. 

87. Gilreath v. Furman, 35 S.B. 
516, 57 S.C. 289. See also Skruzewski 
v. Rybarezyk, 210 I1l.App. 180. 

88. Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428; Manton v. 
Kittredge, (R.I.) 88 A. 979. 

89. Americus v. McGinnis, 221 P. 
987, 128 Wash. 28. 

{a] Absolute right of litigant.— 
Where a statute authorizing plaintiff 
to address the court and jury on the 
law and facts, grants an absolute 
right, it cannot be denied, under a 
court rule requiring permission of 
the court for an attorney testifying 
on his client’s behalf to argue the 
case, where an attorney testifies in 
his own behalf in his action for serv- 
ices rendered. Americus v. McGin- 
nis, 221 P; 987, 128 Wash. 28. 

[b] Representation by another at- 
torney.—In an action by an attorney 
against a newspaper for civil libel it 
was not error for the court to allow 
the plaintiff, who was represented by 
an attorney at law, to appear as: his 
own attorney and argue the case to 
the jury. Scott v. Times-Mirror Co., 
te Pe OnicmholgeOals = o4o, uel oy Ao lanky, 

07. 

90. In re Gird’s Estate, 108 P. 499, 
157 Cal. 534, 137 Am.S.R. 131; Johns 
v. Bolton, 13 Pa. 339; Voss v. Bender, 
Tou bes 697, 32 Wash. 566 (under rule), 


91. Branson y. Caruthers, 49 Cal. 
374. 

92. Cartright v. Clopton, 25 Ga. 
85. 

{a] Failure of court to request ar- 


gument.—lIt is not error for the court, 


{in a civil action, to fail to request ar- 
gument of counsel as to the law of 
the case, or upon any other matters 
involved in it. Koyer v. Willmon, 106 
P. 599, 12 Cal.App. 87. See also Stein- 


ke v. -Hisner, 191 Ill.App. 172. 
93. Foley Bro. & Co. v. Abbott & 
Bro., 66 Ga. 115. 


945 -Piatt w= Head) l0mPa.8225. 35 
Kan. 282. 

95... Piatt v. Head, supra; “Haas v. 
ine 215 N.Y.S. 641, 216 App.Div. 


96, > Piatt: wv... Head, 910.) P. °822,: 35 
Kan. 282. 

ree Herrington v. Pouley, 26 Ill. 
94. 

98. Shippy v. Peninsula Rapid 
Vransit Cok 240/UPs 785; 197+ Cal. 290: 

[a] Court has no right to place 
counsel in dilemma of either sacrific- 
ing his right to argue or of running 
the risk of antagonizing members of 
the jury who have signified their de- 
sire not to hear arguments. Shippy 
v. Peninsula. Rapid Transit Co., 240 
PLwUSb lO -Cats 290: 

99. Flan—Germak v. Florida East 
ee RY. CO., slid (S07 391,590 ee 
9 


Ga.—Hunnicutt v. Georgia Ry. & 
nou Co., 106 S.E. 296, 26 Ga.App. 

ie 

Ind.—Beaver v. Emry, 149 N.E. 730, 
84 Ind.App. 581; Conrad v. Cleveland, 
etc., R. Co., 72 N.E. 489, 34 Ind.App. 
133. 

Kan.—Ewing v. Union Pac. R. Co., 
Zo P. 304, 117 Kan. 200 St. Louis & 
Se hua tu Co. v. Vanzego, 80 P. 944, 71 
Kan. 427. 

Mo.—Friedman v. United Rys. Co. 
os St. Louis, 238 S.W. 1074, 293 Mo. 

3s 

Okl.—Fire Ass’n of Philadelphia v. 
Farmers’ Gin Co., 134 P. 443, 39 Okl. 
UG ZC aPACCHIS OMe (eres Sun uy Ve Cte. 
Lambert, 123 P. 428, 32 Okl. 665. 

Tex.——-Oden) ven Lexas & Po Ry. (Co., 
(Civ.App.) 9 S.W.(2d) 367; Collins v. 
ote 12 S.W. 97, 30 Tex.Civ.App. 

Wash.—Seattle, etc., R. Co. v. Roe- 
der, 70 P. 498, 30 Wash. 244, 94 Am.S. 
R. 864. ’ 

Lp Ste guOuLs, Cle by. (CO: iVe. nV ale 
zego, 80 P. 944, 71 Kan. 427; Hack- 
ney v. Delaware, etc., Tel., etc., Co., 
55 A. 252, 69 N.J.Law 335. 

2. Beaver v. Emry, 149 N.E. 730, 
84 Ind.App. 581; Southern Kansas R. 
Co. v. Michaels, 30 P. 408, 49 Kan. 388. 

3. Ala.—Southern Bell Telephone 
& Telegraph Co. v. Miller, 68 So, 184, 


192 Ala, 346. 
McBride, 193 


Ark.—Dickinson v. 
Cal.—Bisinger v. Sacramento Lodge 


S.W. 89, 127 Ark. 555. 


No.6, BPO. 22038 168, LSa74e ale 
578 

Ind. —Pittsburgh, ete, R. Co. v. 
Martin, 82 Ind. 476; Conrad v. Cleve- 
land, etc., Rion 72 N.E. 489, 34 Ind. 


App. 133; Citizens’ St. R. Co. v. Huf- 
fer, 60 N.E. 316, 26 Ind.App. 575. 
Neb.—Henry v. Dussell, 99 N.W. 
484, 71 Neb. 691. 
N.J.—Silber v. Public Service Ry. 
Co., 73 A. 232, 78 N.J.Law 59; Hack- 
ney v. Delaware, etc., Tel., etc., Co., 


55 A. 252, 69 N.J.Law 335; New York, 
etc., R. Co. v. Garrity, 42 A. 842, 63 
N.J.Law 50. 

Ohio.—Fred W. Albrecht Grocery 
Co. v. Overfield, 168 N.E. 386, 32 Ohio 
App. 512. 

Okl.—Fire Ass’n of Philadelphia v. 
Farmers’ Gin Co., 134 P. 443, 39 Okl. 
V62: Atchison, Es 2&.S. By Ry.) Com ve 
Lambert, 123 P. 428, 32 Okl. 665. 

Vt.—Barney v. Quaker Oats Co., 
82 GAC UL 35 28 5 Vite roe 

W.Va. —-Koontz, Phillips & Stamm 
v. Mylius, 87 S.E. 851, 77 W.Va. 499. 

[a] Where plaintiff’s counsel 
merely stated names of cases relied 
on by him and waived his opening ar- 
gument, stating that he would argue 
the issues in his concluding argu- 
ment, and defendant’s counsel there- 
upon declined to argue the case, plain- 
tiff's counsel was not deprived of his 
right to argue the issues, he having 
been given no warning, before con- 
cluding his opening statement, that 
he would be deprived of such right. 
Hunnicutt v. Georgia Ry. & Power 
Co., 106 S.E. 296, 26 Ga.App. 407. 

4 Dickinson v. McBride, 193 S.W. 
89, 127% Ark. 555; 

5. Ala.—Cotten vy. 33 
Ala. 110. 

Kan.—Nemaha County v. Allbert, 
5d ne 307, 6 Kan.App. 165. ° 

N.J.—Silber v. Public Service Ry. 


Rutledge, 


Co., 73 A. 232, 78 N.J.Liaw 59; New 
York, ete: H+ Co.v., Garrity, 42 /As 
842, 63 N.J.Law 50. 


Ok. —Fire Ass’n of Philadelphia v. 
Farmers’ Gin Co., 134 P. 443, 39 Okl. 
162; Atchison, T 1 S.2 Pel Yn COs ve 
Lambert, 123 P. 428, 32 Okl. 665. 

Viti nee: v. Quaker Oats Co., 82 
AGS, (8b. Viteeroias 

6. Fire Ass’n of Philadelphia v. ° 
Farmers’ Gin Co., 134 P. 448, 39 Okl. 
162; ae oe T! & S. F. Ry Coxive 
Lambert, 123 P. 428, 32 Okl. G65. 

7 Jewell v. Wisconsin-Minnesota 
Light & Power Co., 194 N.W. 31, 181 
Wis. 56. 

[a] Reason for rule.—Such clos- 
ing argument must be in reply only, 
and in this case there is nothing to 
reply to. Jewell v. Wisconsin-Min- 
nesota Light & Power Co., 194 N.W. 
31, 181 Wis. 56. 
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wise if defendant does not make an argument in 
answer to plaintiff’s argument in chief, plaintiff 
has no right to argue further or reply.*® 

[§ 261] c. Reargument.® Where after the ar- 
gument, and even after the submission of the case 
to the jury,1° a new phase of the case is presented 
by additional instructions, counsel should be per- 
mitted to reargue the case as to that phase or branch 
of it,4* upon seasonable request;1? however, re- 
argument may properly be refused in such a case 
where the instructions given are more favorable 
to complainant than those given originally.t? More- 
over, the court, in its discretion, may permit or re- 
fuse to permit a reargument where the jury, after 
retirement, requests additional instructions;14 and 
its refusal to allow plaintiff, who had declined to 
reargue until after defendant had done so and de- 
fendant waivcd his reargument, to reargue after the 
jury had returned a defective verdict, before retir- 
ing them for further findings, is not improper.® 
In some jurisdictions where a closing argument is 
unexpected, fallacious, and overpersuasive it is with- 
in the discretion of the court to permit an answer 
to be made thereto,1® provided a timely request is 
made,'? and the plaintiff’s right of final reply will 
be preserved.'§ 


8 Gebhardt v. England, § N.J.L.J. 


Waiver of right to open and close 
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plain that the court excluded argu- [a] 
146 ment by another who had testified in 
the case, and who knew before the 
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[§ 262] 2. Limiting Number of Attorneys for Ar- 
gument. The number of attorneys who may address 
the jury for either side is within the discretion of 
the trial court;1® but the court may permit more 
than one attorney for a party to address the jury.*° 

[§ 263] 3. Order of Argument as between Parties 
on Same Side.?!_ Where there are two plaintiffs, 
each having the right to open and close,?* or where 
several defendants plead over against each other,”* 
the order of their argument, as among themselves, 
rests within the sound diseretion of the court. 

[§ 264] 4. Proper Time for Argument. Counsel 
has no right to argue his case outside of the regular 
time set apart for argument,?* and, after the argu- 
ments are concluded, he has no right to address the 
court or jury upon the law or facts of the case, ex- 
cept by leave of the presiding judge.2> The court 
may permit counsel to read authorities to it and 
make arguments thereon even after the opening argu- 
ment to the jury has been made.?°® 

[§ 265] 5. Limiting or Extending Time for Argu- 
ment.?7 In the absence of statutes providing other- 
wise,?8 the court may exercise a reasonable discre- 
tion in limiting the time for arguments to the jury,?° 
but it should not limit the argument merely because 


In Canada when a case has 
been argued, solicitors will not be 
permitted to put in supplementary 


argument see supra § 85. 
- 9. Limiting number of arguments 
see infra § 262. 

10. Clancy v. City of Joplin, (Mo. 
App.) 181 S.W. 120. 

11. Boyer v. Hermann, 73 S.W. 164, 
173 Mo. 295; Clancy v. City of Joplin, 


(Mo.App.) 181 S.W. 120; Pugh v. 
Nichols, 56 Mo.App. 394. 
12. Pugh v. Nichols, 56 Mo.App. 


13. Clancy v. City of Joplin, (Mo. 
181 S.W. 120. 

4 Wilkinson v. St. Louis Sec- 
tional Dock Co., 14 S.W. 177, 102 Mo. 


15. Duckworth v. Collie, (Tex.Civ. 
App.) 235 S.W. 924. 

[a] Illustration.—Where jury re- 
turned a verdict showing findings on 
only a portion of the issues submit- 
ted, and before it was retired for fur- 
ther findings plaintiffs’ counsel de- 
manded the right to again argue is- 
sues which had not been determined, 
but, on the court granting ten min- 
utes on each side for another argu- 
ment of those issues, announced that 
they would not submit any argument 
until after the defendants had made 
their argument, and where defend- 
ants thereupon announced that they 
did not care to make further argu- 
ment, the action of the court in there- 
upon refusing to permit plaintiffs to 
submit their argument is not error. 
Duckworth v. Collie, (Tex.Civ.App.) 
235 S.W. 924. 

16. Robertson v. Monroe, 116 A. 
92, 80 N.H. 258; Curtis v. Boston & 
M. R. Co., 97 A. 748, 78 N.H. 116. 

17. Robertson v. Monroe, 116 A. 92, 
80 N.H. 258. ) 

, 18. Curtis v. Boston & M. R. R., 97 
AC ao UO NES dus 

19. In re Gird’s Estate, 108 P. 499, 
157 Cal. 534, 137 Am-.S.R. 131; Car- 
ruthers v. McMurry, 39 N.W. 255, 75 
Iowa 173; Fennell v. Frisch’s Adm’r, 

~ 234 S.W. 198, 192 Ky. 535; Curran v. 
Chicago, Great Western Ry. Co., 159 
N.W. 955, 134 Minn. 392. See also 
Lovas v. Independent Breweries Co., 
199 Il1l.App. 60. 

{a] Parties are not entitled as 
matter of right to be heard by as 
many separate attornéys as they see 
fit to present, and a party who is al- 
lowed full opportunity to present ar- 
gument by one oounsel cannot com- 


trial that he would be a witness, and 
was warned by the court before testi- 
fying that under a rule of the court 
he would not be permitted to argue 
the case if he testified, and no reflec- 
tion was cast on his evidence by re- 
fusing to allow him to argue the case. 
In re Gird’s Estate, 108 P. 499, 157 Cal. 
534, 137 -Am-<SiR. 134) 

Right to be represented by more 
than, one counsel see supra § 246. 

20. Roose v. Perkins. 2 N.W. 715, 
9 Neb. 304, 31 Am.R. 409 (although 
the attorneys for the other side have 
withdrawn’). 

21. Order of argument in general 
see Supra § 69. ‘ 

22. Metropolitan Life Ins. Co. v. 
Shane, 135 S.W. 836, 98 Ark. 132; In 
re O’Connor’s Estate, 222 N.W. 57, 117 
Neb. 636. 

Right to open and close see supra 
§§ 69-85. 

23. Panhandle Grain & Elevator 
Co. v. Dowlin, (Tex.Civ.App.) 247 S. 
W. 873. 

[a] In England (1) while it has 
been held that only one counsel can 
be heard on each side upon the trial 
of a question of fact (Covington v. 
Gilliatt, 1 Ch.D. 694), (2) yet in a 
case where plaintiff claimed damages 
for personal injuries against two sets 
of defendants who were separately 
represented and at the conclusion of 
plaintiff's case counsel for the first 
defendants on the record opened the 
case and then called evidence on their 
behalf, and counsel for the second de- 
fendants then opened the case and 
called evidence on their behalf it was 
held that counsel for the first defend- 
ants should sum up their case to the 
jury before counsel for the second 
defendants summed up the case on 
their behalf. Medley vy, London Unit- 
ed Tramways, 26 T.l.R. 315. 

24. Thompson v. Toledo, etc, R. 
Co., 51 N.W. 995, 91 Mich. 255; Sphitt= 
gerber Bros. v. Skinner Packing Co., 
228 N.W. 5381, 119 Neb. 259; Johnson 
v. Jensen, 223 N.W. 637, 118 Neb. 1. 

[a] In examining witnesses coun- 
sel should not comment on answers to 
his questions until the time for ar- 
gument has arrived. Cleveland, etc., 
R. Co. v. Pritschau, 69 N.E. 663, 69 
OhioSt. 438, 100 Am.S.R. 682. 
ir Ela v. Cockshott, 119 Mass. 


statements of their case without the 
permission of the court. The solici- 
tor may, nevertheless, without special 
permission, send to the court cita- 
tions of authorities and groyvp them 
under different headings in the form 
of propositio .s. Benk d’Hochelaga v. 
Richard, 10 Que. Pr. 324. 

26. Davis v. Gerber, 37 N.W. 281, 
69 Mich. 246. 

27. In criminal prosecutions see 
Criminal Law § 2224. 

Undue limitation as sronnd for new 
trinl see New Trial § 83. 

28. See statutory provisions; and 
cases infra this note. 

[al Whers statute provides that 
the whole time occupied on behalf of 
counsel for either side shall not be 
limited to less than two hours in any 
jury trial, the action of the court in 
limiting defendant’s counsel’s argu- 
ment to thirty minutes and plaintiff’s 
counsel’s argument to fifteen minutes 
censtitutes reversible error. Kelty 
v. Fisher, 210 P. 628, 105 Or. 696. 

[b] Reducing time fixed by stat- 
ute.—Where the statute provides 
that, unless for special reasons the 
court otherwise permits, the time 
of argument shall not exceed two 
hours on either side, the court in its 
discretion may reduce the time. 
Eeuaet v. Burnside, 8 P. 888, 12 Or. 
osu. 

29. Ark.—Mitchell v. State, 111 S. 
W. 806, 86 Ark. 486; Brooks v. Perry, 
23 Ark. 32; Dobbins v. Oswalt, 20 
Ark. 619. 

Cal.—Bisinger v. Sacramento Lodge 
No. 6) B.iP. Ox Bi 203) (Pete Se LS Gale 
578; People y. Tock Chew, 6 Cal. 636; 
Ackerman v. Griggs, 298 P. 115, 109 
Cal.App. 365; Williams v. Seymour, 
282 P. 819, 102 Cal.App. 230; Bell v. 
Kelly, 238 P. 719, 73 Cal.App. 189. 

Colo.—Rockwell Stock, ete., Co. v. 
Castroni, 42 P. 180, 6 Colo.App. 521; 
Hill v. Colorado Nat. Bank, 30 P. 489, 
2 Colo.App. 324, 


Conn.—Miller v. Perlroth, 110 A 
535, 95 Conn, 79. 
Ga.—Bowen v. Gaskins, 85 S.B. 


1007, 144 Ga. 1; Sparks v. East Ten- 
NESSCC) ELCs dks OO. | So Shin td od aes oeeae 
156; Port Wentworth Terminal Corp. 
ps Leavitt, 110 S.E. 686, 28 Ga.App.. 


Ill.—Hansell-Elcock Foundry Co. vy. 


Clark, 73 N.E. 787, 214 Ill. 399 [aft 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the press of court business,?° or from considera- ; discretion has been abused.?8 While it has been said 


tions of personal convenience.*! 


should be granted additional time.®* 


es to complain of the shortness of time allotted him, 
he should consume the time allotted and then, if he 
eannot complete his argument, should except to the 
court’s refusal to allow him additional time.*4 
trial court has the exclusive right to stop arguments 
after the expiration of the allotted period,?® and 
it may interpose and stop counsel in his argument 
where it becomes obvious that he is consuming time 
unnecessarily,?® or may: urge counsel who has been 
speaking for a long time to hurry his argument,?7 
and the appellate court will not interfere unless this 7 


115 Ill.App. 209]; Foster v. Magill, 8 
N-B. 771, 119° Tl.75; Christiansen v. 
William Graver Tank Works, 126 Ill. 
App. 86 [aff 79 N.E. 97, 223 Ill. 142, 7 
Ann.Cas. 691; Schneider v. North 
Chicago St. R. Co., 80 Ill.App. 306. 
Ind.—Beaver v. Emry, 149 N.E. 730, 


84 Ind.App. 581. 

Iowa.—Fletcher y. Burroughs, 10 
Iowa 557. 
eee ee ee v- Hill, 29 Kan. 


Ky.—Asher v. Golden, 50 S.W.(2d) 
3, 244 Ky. 56; Southern Express Co. 
y.. Southard, 2067 S.-W. 773, 182-Ky. 
492; Miller v. Barnes, 205 S.W. 549, 
181 Ky. 473; Murphy v. Ray, 170 S. 
W. 946, 161 Ky. 384; Louis P. Hy- 
man & Co. v. H. H. Snyder Co., 167 
Say, 40, 159, Keys 3p: 

Miss.—Dunlap v. Fox, 2 So. 169. 

Mo.—Maurizi v. Western Coal & 
Mining Co., 11 S.W.(2d) 268, 321 Mo. 


378; Brickell v. Fleming, 281 S.W. 
951: Trice ‘v. Hannibal, etc.; R. Co., 
35 Mo. 416; Freligh vy. Ames, 31 Mo. 
253; Larkin v. Wells, (App.) 44 S.W. 
(2d) 882; Stoecker & Price Storage & 
Auction Co. v. Cooper, (Anp.) 220 S. 

. 972; Price v. Laclede Gaslight 
Co., (App.) 219 S.W. 706. 


N.Y.—Rehberg v. New York, 2 N.E. 
Tie SOP NY. 652: 

N.C.—Young v. Stewart, 131 S.E. 
mony od, Ne. 29 te 

Okl.—Ely Walker Dry Goods _ Co. 
v. Blake, 158 P. 381, 59 Okl. 103; Dia- 
mond yv. Perry, 148 P. 88, 46 Okl. 16. 

S.C.—Davis v. Atlantic Coast Line 
R. Co., 147 S.E. 834, 150 S.C. 130 [rev 
on other grounds 49 S.Ct. 210, 279 U. 
Sis42-78 - Lib: 6ory: 

Tex.—Cornelison Motor Co. v. Mor- 
ris, (Civ.App.) 30 S.W.(2d) 509; W. 
A. Lucas & Co. v. Thompson, (Civ. 
App.) 15 S.W.(2d) 123 [aff (Commn. 
App.) 29 S.W.(2d) 1024]; Mitchell v. 
Robinson, (Civ.App.) 162 S.W. 443, 
Ao ACooper,T ¥: peaies ae Bros., 
Civ.App.) 155 S.W. 1050. 
‘ a) Prima facie time fixed by 
rules of court for argument is suffi- 
cient, and the refusal of additional 
time, unless the case appears excep- 
tional or complicated, does not show 
abuse of ee poe v. Gas- 
ins, 85 S.B. 1007, 1 eae la 
‘ 30. Wilken v. Exterkamp, 42 S.W. 
1140, 102 Ky. 148, 19 Ky.L. 1182; 
Mitchell v. Robinson, (Tex.Civ.App.) 
162 S.W. 4438, 1172. 

31. Senior v. Brogan, 6 So. 649, 66 
Miss. 178. 

¢2. May v. Hahn, 54 S.W. 416, 22 
Tex.Civ.App. 365. : 4 

ee. Neumann vy. St. Louis Transit 


.Co., 84 S.W. 189, 109 Mo.App. 221, 


34. American Surety Co. v. U. S., 
77 Ill.App. 106. 

35. Maurizi v. Western Coal & 
Mining Co., 11 S.W.(2d) 268, 321 Mo. 
aU Opposing counsel cannot re- 
quire counsel to end his argument 


Liberality should 
be extended in assigning the time for argument, so 
that the jury may not think the court regards the 
claim of plaintiff as of no consequence ;*? and where 
the greater portion of the time allotted counsel is 
consumed by interruptions by the court and by op- 
posing counsel, without special fault on his part, he 


If counsel wish- 


The 
consumed in 


when the allotted time has expired. 
Maurizi v. Western Coal & Mining 
Co., 11 S.W.(2d) 268, 321 Mo. 378. 

36. Rosser v. McColly, 9 Ind. 587; 
Nesbitt v. Walters, 38 Tex. 576. 

S7. Polhill v. Brown, 10 S.E. 921, 
84 Ga. 338. 

38. See Appeal and Hrror § 2805 
text and note 9 


33. May v. Hahn, 54 S.W. 416, 22 


Tex.Civ.App. 365. 

40. Van Dyke v. Martin, 55 Ga. 
466; Southern Express Co. v. South- 
ard, 206 S.W. 773, 182 Ky. 492; Moses 
vy.) Proctor’ Coal .Co., 179° S.W. 1043, 
166 Ky. 805; Murphy v. Ray, 170 S. 
W. 946, 161 Ky. 384; Brickell v. 
Fleming, (Mo.) 281 S.W. 951; Stoeck- 
er & Price Storage & Auction Co. ve 
Cooper, (Mo.App.) 220 S.W. 972; Price 
v. Laclede Gaslight ‘Co., (Mo.App.)} 
219 S.W. 706; Cooper v. Robischung 
Bros., (Tex.Civ.App.) 155 S.W. 1050. 

[a] If not enough of term remaius 
to allow a reasonable time for argu- 
ment, the entire cause should be 
nostponed until the following term. 
Van Dyke v. Martin, 55 Ga. 466. 

41. Louis P. Hyman & Co. v._H. 
By Sayder Co., 167 S.W. 146, 159 Ky. 
354. 

42. Price v. Laclede Gaslight Co., 


(Mo.App.) 219 S.W. 706; Nesbitt v. 
Walters, 38 Tex. 576. 
4% Southern Express COsn aN: 


Southard, 206 S.W. 773, 182 Ky. 492; 
Miller v. Barnes, 205 S.W. 549, 181 
Ky. 473; Louis P. Hyman & Co. v. 
H..H., Snyder. Co., 167 S.W. 146, 159 
Ky. 354; Price v. Laclede Gaslight 
Co., (Mo.App.) 219 S.W. 706. 

44. Asher v. Golden, 50 S.W.(2d) 
3, 244 Ky. 56; Southern Express Co. 
v. Southard, 206 S.W. 7738, 182 Ky. 
492; Moses v. Proctor Coal Co., 179 
S.W. 1043, 166 Ky. 805; Murphy v. 
Ray, 170 S.W. 946, 161 Ky. 384; Louis 
P. Hyman & Co. v. H. H. Snyder Co., 
167 S.W. 146, 159 Ky. 354; Stoecker 
& Price Storage & Auction Co. v. 
Cooper, (Mo.App.) 220 S.W. 972; 
Cooper v. Robischung Bros., (Tex. 
Civ.App.) 155 S.W. 1050. 

45. Asher v. Golden, 50 S.W.(2d) 
8, 244 Ky. 56; Stoecker & Price Stor- 
age & Aucticn Co. v. Cooper, (Mo. 
App.) 220 S.W. 972; Price v. Laclede 
Gaslight Co., (Mo.App.) 219 S.W. 706; 
Cooper v. Robischung Bros. (Tex. 
Civ.App.) 155 S.W. 1050. 

{a] Mere quantum of testimony is 
not controlling. Stoecker & Price 
Storage & Auction Co. v. Cooper, (Mo. 
App.) 220 S.W. 972. 

46. Louis P. Hyman & Co. v. H. 
H. Snyder Co., 167 S.W. 146, 159 Ky. 
354. 

47. Louis v. Hyman & Co. v. H. H. 
Snyder Co., supra; Mitchell v. Rob- 
aor, (Tex.Civ.App.) 162 S.W. 443, 
1172. 

48. Moses v. Proctor Coal Co., 179 
S.W. 1043, 166 Ky. 805; Louis P. Hy- 
man & Co. v. H. H. Snyder Co., 167 


that a limitation of the time for argument to author- 
ize a reversal must amount practically to a denial 
of the right to argue the cause,°® yet it is generally 
held that the time allowed must be a period which 
affords counsel a reasonable time within which he 
may fully and fairly present his ease.*° 
tation is a reasonable one will necessarily depend 
greatly upon the circumstaneces*! and nature*? of 
the particular case; and factors to be considered 
in the allotment of time will include the amount in- 
volved,*? the number of witnesses examinéd,** the 
kind and character of the testimony*® and the time 
developing it,*° 
complexity of the issues*? and instructions,** and 
the facts out of which the issues arise.*® 
ular periods which have been held to have been 
allotted in the exercise of a proper or an im- 
proper discretion are five minutes,®® seven min- 
utes,®? ten minutes,°” fifteen minutes,°? twenty min- 


What limi- 


the simplicity or 


Partic- 


S.W. 146, 159 Ky. 354. 

49. Louis P. Hyman & Co. v. H. 
H. Snyder Co., supra; Nesbitt v. 
Walters, 38 Tex. 576. 

50. [a] Allotment insufficient and 
abuse of discretion.—Where evidence 
is conflicting. Zweitusch v. Lowy, 57 
Tll.App. 106. 

51. [a] No abuse of discretion.— 
Seven minutes on a side in a suit on 
the short cause calendar in which 
only a few witnesses were sworn. 
People’s Casualty Claim Adjustment 
Co. v. Darrow, 49 N.E. 1005, 172 Ill. 
62 [aff 70 Ill.App. 22]. 

52.. [a] No abuse of discretion— 
(1) In general. Gaylord v: Karst, 13 
N.Y.S. 589 [rev on other grounds, 17 
N.Y.S. 720]. (2) In an action involv- 
ing only two hundred fifty dollars, 
where only three witnesses testified, 
and there were only three short in- 
structions, the court did not abuse 
its discretion in limiting the argu- 
ment to ten minutes to the side. Mil- 
we v. Barnes, 205 S.W. 549, 181 Ky. 

{b] Limitation unreasonable and 
abuse of discretion.—(1) Boundary 
dispute case. Nesbitt v. Walters, 38 
Tex. 576. (2) Personal injury action 
in which eleven witnesses testified. 
Murphy v. Ray, 170 S.W. 946, 161 Ky. 
284. (3) In a sales controversy in- 
volving about two thousand dollars 
and consuming two days with a num- 
ber of witnesses on either side and 
extended instructions, an order limit- 
ing the time for argument to ten 
minutes on each side was an abuse 
of discretion. Louis P. Hyman & Co. 
v. H. H. Snyder Co., 167 S.W. 146, 159 
Ky. 354. (4) In an action for the 
amount paid for goods to which de- 
fendant had no title, defended on the 
ground that defendant did not claim 
to have title, but merely brought the 
goods to plaintiff's attention, where 
there were six witnesses, five of whom 
testified for plaintiff and the testi- 
mony covered sixty-one pages of the 
abstract, it was an abuse of discre- 
tion to limit plaintiff’s counsel to 
five minutes for his opening argu- 
ment and five minutes for closing, 
although the amount involved was 
small. Stoecker’  & Price Storage & 
Auction Co. v. Cooper, (Mo.App.) 220 
S.W. 972. 

. [a] No abuse of discretion.— 
(1) Fifteen minutes on a side is not 
an abuse of discretion (Murphy v. 
Colton, 446P.- 2085.14 OKIS 181i?) 
where the issues are not complicated 
(Reagan v. St. Louis Transit Co., 79 
S.W. 435, 180 Mo. 117) (3) and the: 
amount involved is small (Seymour 
v. Phillips, 85 N.W. 72, 61 Neb. 282), 
(4) and, in an action to recover an 
overpayment for gas of forty-five 
dollars and sixty cents, involving a 
dispute as to whether a leak was at 
the meter or before the gas reached 
the meter, the court did not abuse its 
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utes,°* thirty minutes,°® forty minutes,5* forty-five 
minutes,*’ fifty-two minutes,°® one hour and fifteen 
minutes,®? and one hour and a half.®° 
tion made when limiting the time that the verdict 
must be made within a few minutes, under the al- 
ternative of the jury remaining over from Saturday 
until Monday, is an abuse of discretion in this 


regard.&? 
Extension of time. 


Discrimination. 


reasonable time.°®4 


The right to extend the time 
beyond the period allotted for argument is also with- 
in the sound diseretion of the court;°? 
rules of court require that application be made 
before argument begins, the court may properly re- 
fuse an extension to one who makes his request after 
he has consumed his allotted. time.®* 

The court may allow more time 
to the argument of one counsel than it gives to his 
adversary opponent provided the latter is given a 


TRIAL 


An intima- 


[$§ 265-267 


General. The primary purpose of argument by coun- 
sel is to enlighten the jury so that they may render a 
correct verdict,®® and in doing so his arguments must 
be confined to the law and the evidence in the ease 
under consideration.®® ; 
waive the submission of all questions except that of 
damages before argument and have the argument 


A defendant is entitled to 


confined to that question.®? 


and where 


[§ 267] b. Particular Scope of Opening and Clos- 
ing Arguments.°®® 
the burden of the issues to present the whole case 
as he relies on it in his opening argument,®® and the 
opposing attorney may then discuss the propositions 
he has presented and present his own views of the 
case,‘® after which, 
the burden should, in his reply, be confined to the 
points, grounds, and authorities exhibited,*! but the 
fact that he is not confined to a strict reply to the 


It is the duty of counsel having 


in conclusion, counsel having 


arguments of opposing counsel is not ground for re- 


[§ 266] 6. Nature and Scope of Argument—a. In 


discretion by allowing  plaintiff’s 
counsel only fifteen minutes to argue 
the case (Price v. Laclede Gaslight 
Co., (Mo.App.) 219 S.W. 706). 

[b Time not reasonable and abuse 
of discretion.—The action of the trial 
court in limiting the time for argu- 
ment to fifteen minutes a side in a 
personal injury case, where the evi- 
dence was conflicting, ten witnesses 
testified, and damages to the amount 
of three thousand dollars were 
sought, is an abuse of discretion; the 
time not being reasonable. Southern 
Express Co. v. Southard, 206 S.W. 
773, 182 Ky. 492. 
°54, [a] No abuse of discretion.— 
(1) Twenty minutes to a side is not 
an unreasonable time for argument 
(Skeen v. Mooney, 30 P. 363, 8 Utah 
157) (2) where the amount ‘involved 
is sixty dollars (Baldwin v. Burrows, 
95 Ind. 81) (8) or where the evidence 
is not conflicting and the instructions 
are simple (Louisville, ete., R. Co. v. 
ita 22 S.W. 607, 94 Ky. 368, 15 Ky.L. 
184). 

{b] Time insufficient and abuse of 
discretion.—Where a personal injury 
case consumed one day with the ex- 
amination of sixteen witnesses, and 
eight instructions, it. is error to limit 
argument to twenty minutes on each 
side. Moses v. Proctor Coal Co., 179 
S.W. 1043, 166 Ky. 805. 

55. [a] No abuse of discretion: 
(1) Where the issue was simple and 
there were no questions of law to be 
argued to the jury. Mitchell v, Rob- 
inson, (Tex.Civ.App.) 162 S.W. 443. 
(2) In a slander suit where evidence 
is brief and issues are plain. Cobb 
Chocolate Co. v. Knudson, 69 N.E. 
816, 207 Ill. 452 [aff 107 Ill.App. 668]. 
(3) Where only issue was whether 
a contract of employment was can- 
celed on a certain date. Asher vy. 
Golden, 50 S.W.(2d) 8, 244 Ky. 56. 

56. [a] In servant’s action for 
injuries, where eighteen witnesses, 
including plaintiff, were examined, 
and where the evidence upon mate- 
rial issues was conflicting, the action 
of the trial court in limiting the time 
of plaintiff's counsel for opening and 
closing to thirty minutes and stop- 
ping him at the end of forty minutes 
was such an abuse of discretion as to 
be reversible error. Cooper v. Rob- 
ischung Bros., (Tex.Civ.App.) 155 S. 
WwW. 1050. 

57. [a] No abuse of discretion.— 
In an action for personal injuries 
where there is little conflict as to the 
facts. Christiansen v. William Gra- 
ver Tank Works, 126 Ill.App. 86 [aff 
TIMN Ee Oo, ceo) LI a2 ann, Cas. 


69]. 

58. [a] No abuse of discretion.— 
In a personal injury action, where 
seven witnesses testified for one side 
and nine on the other, although the 


trial court could properly have grant- 


ed more time, its failure to do so 
will not be held to be an abuse of dis- 
eretion. Hansell-Elcock Foundry Co. 
v. Clark, 73 N.E. 787, 214 Ill. 399 [aff 
115 Ill.App. 209]. 

59. [a] No abuse of discretion.— 
Limitation of plaintiff’s counsel in a 
servant’s action for personal injuries. 
Glover v. Houston Belt & Terminal 
Ry. Co., (Tex.Civ.App.) 163 S.W. 1063 
frev on other grounds (Commn.App.) 
213) SSW seb 97a. 

60. [a] No abuse of discretion: 
(1) In a personal injury case. Elgin 
v. Nofs, 72 N.E. 43, 212 Ill. 20 [mod 
118 I11.App. 618]; Monmouth Min., 
ete., Co. v. Erling, 36 N.E. 117, 148 


TU Bl SSO) CASPER ail Sy Ge ven GOO Peto gee 
slander suit. Musselman v. Pratt, 44 
Ind. 126. 

61. Senior v. Brogan, 6 So. 649, 66 
Miss. 178. 

62. Port Wentworth Terminal 


Corporation v. Leavitt, 110 S.E. 686, 
28 Ga.Anp. 82; Hansell-Eleock Co. v. 
Clark) 73) NEB e787 214 Tls*3.99 i fatt 
115 Ill.Apn. 209]. 

[a] Refusal to extend time as 
abuse of discretion.—(1) In a sales 
controversy involving about = two 
thousand dollars, consuming two 
days, with a number of witnesses and 
extended instructions, a refusal of 
the court to extend the time for argu- 
ment from the ten minutes allotted 
to thirty-five minutes is an abuse of 
discretion. Louis P. Hyman & Co. v. 
HH. H.. Snyder Co., 167 'S,W.. 146,159 
Ky. 354. (2) In an action for per- 
sonal injuries, in which eleven wit- 
nesses were introduced, the court 
erred in limiting the argument of 
counsel to ten minutes and in refus- 
ing to allow defendant’s counsel more 
than two minutes additional, al- 
though he had not completed his ar- 
gument nor discussed the instruec- 
tions. Murphy v. Ray, 170 S.W. 946, 
161 Ky. 384. 

63. Port Wentworth v. Leavitt, 
110 S.B. 686, 28 Ga.App, 82. 

64. Brickell v. Fleming, (Mo.) 281 
SW) Qo Li, 2aWarepAs peau cas tat OOnerys 
Thompson, €Tex.Civ.App.) 15,7 Swi 
da) 2231. Fatt (Commun. App.) 29 S.W. 
sag) 1024]. 

[a] Restricting argument of plain- 
tiff’s counsel to thirty minutes less 
than time consumed by defendants’ 
counsel is not abuse of discretion 
where there is nothing in the record 
to show that the time was insuffi- 
cient. W. A. Lucas & Co. v. Thomp- 
son, (Tex.Civ.App.) 15 S.W.(2d) 123 
[aff (Commn.App.) 29 S.W.(2d) 1024]. 

{b] Allowance to plaintifi’s coun- 
sel, having two cases to present, of 
one hour for argument to jury, and 
one-half hour to each of defendants’ 


counsels, is not an abuse of discre- 
tion. Brickell v. Fleming, (Mo.) 281 
Suwa 9 Sales 


65. Lindenberger v. Klapp, 254 Ill. 
App. 192; Hickman v. Union EPlec- 
tric Light & Power Co., (Mo.) 226 S. 
W. 570; Lehner v. Chicago, M., St. P. 
aie R. Co.,- 236° NW. 5%2, 204. Wiis- 

66. Ark.—St. Louis, etc., R. Co. v. 
Waren, 48 S.W. 222, 65 Ark. 619. 

Mich.—Randall v. Evening News 
Assoc., 56 N.W. 361, 97 Mich. 136. 

Mo.—Robertson v. Wabash R. Co., 
53 S.W. 1082, 152 Mo. 382; Williams 
v. St. Louis, ete. R. Co., 27 S.W. 387, 


123 Mo. 573; Harper v. Western Un- 

ion Tel. Co., 92 Mo.App. 304. 

og Ne Nugker v. Henniker, 41 N.H. 
N.Y.—Williams v. Brooklyn El. R. 

Co., 26 N.H. 1048, 126 N.Y. 96; Mat- 

tercof Booth» 13 Nay. St. 3445 pry iw. 


Bennett, 16 N.Y.Super. 200, 9 Abb.Pr. 
45 [aff 28 N.Y. 324]. 

Ohio.—Dew v. Reid, 40 N.E. 718, 52 
Ohio. St. '519. 

Tex.—Ft. Worth & D. C. Ry. Co. v. 
Decatur Cotton Seed Oil Co., (Civ. 
ae 193.45, Wee Oo ee OHLCASO.m beam cle 
. Co. v. Jones, (ane App.) 8168S. 
Houston, etc., Co. v. New- 
man, 2 hee ApeCiy Gas. § 349. 

Va.—Virginia Electric & Power Co. 
v. Jayne, 144 S.BE. 638. 151 Va. 694. 

67. Citizens’ Savings Bank & Trust 
Co. v. Fitchburg Mutual Fire Ins. Co., 
84 A, 970, 86 Vit. 267: 

68. Right to open and close see 
supra §§ 69-85. 

69. Seaboard Air Line 
Rentz, 54 So. 20, 60 Fla. 449; 
son, T. & S. F. R. Co. v. Lambert, 123 
P. 428, 32 Okl. 665; Wills Point Bank - 
v. Bates, 10) (S.W2084830 72. Dexa e137: 
Teague Sewer Co. v. Benbrook, (Tex. 
Civ.App.) 388 S.W.(2d) 845; Bender 
Ney ote sas, (Tex.Civ.App.) 17 S.W. (2d) 


[a] Right guaranteed by such rule 
is valuable one, and for the court to 
permit plaintiffs’ counsel to withhold 
discussion of special issues until the 
closing argument, over defendant’s 
objection that the opening argument 
did not fully open the case, is error. 
Teague Sewer Co. v. Benbrook, (Tex. 
ving ae 38 S.W.(2d) 845. 

[b] Rule stated.—The attorney of 
the party on whom the burden lies 
in opening his case should fairly state 
the principles of law and the particu- 
lar evidence on which he relies so 
that the opposite attorney may dis- 
cuss the proposition presented and 
presént his own views of the case, 
after which the opening party has 
the right of reply. Seaboard Air 
ve Ry. v. Rentz, 54 So. 20, 60 Fla. 

70. Seaboard Air Line Ey: Con Va 
Rentz, supra. 


RY nv. 
Atchi- 


71. Wynn v. Lee, 5 Ga. 217; Bend- 
er y. Mettler, (Tex.Civ.App.) 17 S.W. 
(2d) 182. 


LLL LLL LLL 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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versal*? 


: ean 
fense in opening. 


72. Wills Point Bank vy. Bates, 10 
S.W. 348, 72 Tex. 187; Kaime v. Omro, 
5 N.W. 888, 49 Wis. 371. 

73. Kaime v. Omro, supra. 

74 <Ayrault v. Chamberlain, 33 
Barbs CNsy 2229: 

75. Bender v. Mettler, 
App.) 17 S.W.(2d) 182. 

76. Ala.—Birmingham Waterworks 
Co. v. Watley, 68 So. 330, 192 Ala. 520. 

Ariz.—Morenei Southern Ry. Co. 
v. Monsour, 206 P. 589, 24 Ariz. 49. 

Ark.—Arkansas Power & Light Co. 
eo es 34 S.W.(2d) 464, 182 Ark. 

ao 

D.C.—Pickford y. Hudson, 32 App. 


(Tex: Civ; 


D.C. 480. 

Ga.—Adkins v. Flagg, 93 S.E. 92, 
147 Ga. 136. 

Iowa.—Adami v. Fowler & Wilson] 


Coal Co., 179 N.W. 422, 189 Iowa 995. 

Ky.—Burdon v. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; Wells v. 
King, 292 S.W. 777, 219 Ky. 201; Pull- 
man, Co. v. Pulliam, 218 S.W. 1005, 
187. Ky. 213; Louisville & N. R. Co. 
v. Vaughan’s Adm’r, 210 S.W. 938, 183 


Ky. 829; Stewart’s Adm’x v. Louis- 
ville & N. R. Co., 125 S.W. 154, 136 
Rey Th 


Miss.—Nelms & Blum Co. v. Fink, 
131 So. Sh7y 159) Mass. 137 2: 

Mo.—Goyette _ v. St. Louis-San 
Hrancisco Ry:2 Co.,. 87 S.w.(2d) 552; 
Jones v. Missouri Freight Transit 
Corporation, 40 S.W.(2d) 465, 225 Mo. 
App. 1076; Hankins y. St. Louis-San 
Praneisco.. Ry. Co.” (App... 31° Saw, 
(2d) 596 [cert quashed 46 S.W.(2d) 
849]; Kull v. Ford Motor Co., (App.) 
261..S.W. T4:- Ingram .-v.~ Poston, 
(App.) 260 S.W. 773; Jackman v. St. 
Louis & H. Ry. Co., (App.) 206 S.W. 
244; Northcutt v. Springfield Crushed 
Stone Co., 162 S.W. 747, 178 Mo.App. 
389. 

N.Y.—Williams v. Brooklyn El. R. 
€o., 26 N.E. 1048, 126 N.Y. 96; Cherry 
Creek Nat. Bank v. Fidelity & Casu- 
alty Co. of New York, 202 N.Y.S. 611, 
207 App.Div. 787; Freeman v. Zirger, 
210, NeYoS., 712, 0125 Misc) 288. q 

N.C.—Conn v. Seaboard Air Line 
Ry. Co., 159 S.E. 331, 201 N.C. 157, 77 
A.L.R. 641; Lamborn & Co. v. Hol- 
lingsworth & Hatch, 142 S.B. 19, 195 
N.C. 350; Pigford v. Norfolk-South- 
ern R. Co., 75 S.E. 860, 160 N.C. 93, 
44 L..R.A.N.S. 865. 

Ohio.—Marmorstein v. Schuck, 163 
N.E. 218, 29 Ohio App. 145. 

S.D.—Cooper v. Holscher, 243 N.W. 
739. 

Tenn.—Furnish v. Burg, 54 S.W. 
90. 

Tex.—Dallas Ry. & Terminal Co. v. 
Garner, (Civ.App.) 42 S.W.(2da) 665; 
International-Great Northern R. Co. 
v. Smith, (Civ.App.) 269 S.W. 886; 
Welborn vy. Earle, (Civ.App.) 268 S. 
W. 982; Winnsboro Cotton Oil Co. v. 
Carson, (Civ.App.) 185 S.W. 1002. 

Va.—P. Lorillard Co. v. Clay, 104 
S.E. 384, 127 Va. 734. 

Wash.—Curtis  v. 
Bridge & Dredging Co., 
133 Wash. 323. 

[a] As long as counsel do not 
transgress rules of propriety, they 
may argue cases in their own way, 
own style, and use their own_lan- 
guage, unmolested. Davis v. Wells, 
(Mo.App.) 27 S.W.(2d) 714. i 

[b] "oo great nicety im choice of 
words ought not to be exacted, thus 
the act of counsel for plaintiff suing 
a railroad company for the death of 
a person struck by a train, in refer- 
ring in his argument to the train 
crew as a “gang” instead of a crew, 
is not misconduct, necessitating the 
setting aside of a judgment for plain- 


Puget Sound 
Deel ee CBier 


where it does not appear that he was per- 
mitted to wander from the issues in the ease.7? 
When plaintiff has the close, he cannot complain that 
he was not allowed to anticipate and answer the de- 
Where counsel having the bur- 
den of the issues ineludes issues not presented in his 
argument in chief in his closing argument, the fact 
that the adverse party does not request the right 
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propriety.*® 


bounds. 


tiff. Myers v. Chicago, B. & Q.: R. 
Go., 131 _N.W. 770, 152 Towa 330. 
[c] Overstating of plaintiff's case 


in his counsél’s opening argument 
will not necessarily prevent recov- 
ery if there are facts and any theory 
upon which he ean recover. Gal- 
braith v. Devlin, 148 P. 589, 85 Wash. 

77. <Ala.—Harris v. State, 109 So. 
291, 215 Ala. 56; Alabama Fuel & 
Iron Co. v. Benenante, 66 So. 942, 11 
Ala.App. 644. 

Ark.—Arkansas Power & Light Co. 
v. Hoover, 34 S.W.(2d) 464, 182 Ark. 
1065; Dickinson v. McBride, 193 S. 
W. 89, 127 Ark. 555. 


Ga.—Adkins v. Flagg, 93 S.E. 92, 
147 Ga. 136. 
Idaho.—Kerby v. Oregon Short 


Line R. Co., 264 P. 377, 45 Idaho 636. 

Ill. Stadler v. Chicago City Ry. 
Co., 159 Ill.App. 617; Englund y. Mis- 
sissippi Valley Traction Co., 139 Ill. 
App. 572; Chicago City R. Co. v. Don- 
nelley, 136 Ill.App. 204 [aff 85 N.E. 
233, 235 Ill. 35]; Chicago, ete, Elec- 
tric R. Co. v. Judge, 135 Ill.App. 377. 

Ind.—Spry v. Logansport Loan & 
Trust! Co. W338 N-B 827, 9 bind. 2522 
Beaver vy. Emry, 149 N.E. 730, 84 Ind. 
App. 581. 

Iowa.—Mitchell v. Mystic Coal Co., 
179 N.W. 428, 189 Iowa 1018; Hein v. 
Waterloo, C. F. & N. Ry. Co., 162 \N. 
W. 772, 180 Iowa 1225; Womack v. 
Horsley, 152 N.W. 65, 178 Iowa 1079; 
Sullenbarger v. Ahrens, 150 N.W. 71, 
168 Iowa 288; Crider v. McColley, 135 
N.W. 364, 154 Iowa 671 

Ky.—Dulaney v. Sebastian’s Adm’r, 
399 S:W:.C2d) 1000)..239 Ky. 577. 

Mad.—Citizens’ Mut. Fire Ins. Co. 
of Cecil County v. Conowingo Bridge 
Co., 82 A. 372, 116 Md. 422. 


Mich.—Rutter v. Collins, 61 N.W. 
2605, alO03 Mich. 143% 
Minn.—Pearson Vv. Northland 


Transp. Co., 239 N.W. 602, 184 Minn. 
560; Blakely v. J. Neils Lumber Co., 
151 N.W. 182, 128 Minn. 465; Tim- 
merman vy. Whiting, 137 N.W. 9, 118 
Minn, 398. 

Mo.—Goyette v. St. lLouis-San 
Francisco Ry. Co., 37 S.W.(2d) 552; 
Crockett) v...Kansas.. City Riys: —Co;; 
243 S.W. 902; Olfermann v. Union De- 
pot R. Co., 28 S.W. 742, 125 Mo. 408, 
46 Am.S.R. 483; Straus v. Kansas 
City; "eter, “RR. Co., 86 Mo. 421"S State 
v. Harnilton, 55 Mo. 520; Ridenhour 
v. Oklahoma Contracting Co., (App.) 
45 S.W.(2d) 108; Ogilvie v. Kansas 
City Public Service Co., (App.) 27 S. 
W.(2d) 7383; Fischer v. Kansas City 
Public Service Co., (App.) 19 S.W. 
(2a) 500; Gossett v. Kansas City 
Public Service Co., (App.) 17 S.W. 
(2a) 3872; Tucker v. Hagan, (App.) 
300 S.W. 301; Jackman v. St. Louis 
& H. Ry. Co., (App.) 206 S.W. 244; 
Brinkmann v. Gottenstroeter, 140 S. 
W. 1194, 160 Mo.App. 596 [adopting 
op 134 S.W. 584, 153 Mo.App. 351]. 

N.J.—Kaighn v. Fox, 95 A. 994, 88 
N.J.Law 297. 

N.Y.—Williams v. Brooklyn El. R. 
Co., 26 N.E. 1048, 126 N.Y. 96. 

N.C.—Palmer v. Palmer, 103 S.H. 
371, ULTOUN.CS 66.6: 

Ohio.—Miami Conservancy Dist. v. 
Mitman, 11 OhioApp. 106 [aff 125 N. 
BH. 875, 100 OhioSt. 315]; City of St. 
Bernard y. Gohman, 10 OhioApp. 402. 

Or.—Kuehl v. Hamilton, 297 P. 
1048, 186 Or. 240. 

Pa.—Henry v. Huff, 22 A. 1046, 143 
Pa. 548. 

Porto Rico.—Belber v. Calvo, 16 
Porto Rico 342. 

$.C.—Craig v. Augusta-Aiken Ry. 
CofE hi 955,.59 .C. LoL, 


[§ 268] 7. Latitude in Argument. 
great latitude in argument,7® subject, however, to 
the regulation of, and control by, the court,** whose 
duty it is to confine arguments within proper 
However, the logical propriety of coun- 
sels’ arguments is not a matter for the court’s con- 


[64 C.J.] 249 


to argue in answer thereto does not cure its im- 


Counsel has 


Tenn.—Furnish v. Burge, 54 S.W. 
90. 

Tex.—Gulf Refining Co. v. Young- 
blood, (Civ.App.) 23 S.W.(2d) 522; 
Vincent v. Bell, (Civ.App.) 22 S.W. 
(2d) 753; Smith v. Irwin, (Civ.App.) 
Ce SMWV2 dy Ww 926; Fidelity-Phoenix 
Fire Ins. Co. v. Mumaw, (Civ.App.) 
287 S.W. 120; Bowles v. Bryan, (Civ. 
App.) 277 S.W. 760; Heard v. Heard, 
(Civ. App.) 272. S.-W. 501; Nimitz v. 
Holland, (Civ.App.) 217 S.W. 244 [aff 
(Commn.App.) 232 S.W. 298, 239 S. 
Walsh lip) Nex 419s Glovers 
Pfeuffer, (Civ.App.) 163 S.W. 984; 
Texas Midland R. R. v. Wiggins, (Civ. 
App.) 161 S.W. 445. 

Va.—P. Lorillard Co. v. Clay, 104 
S.B. 384, 127 Va. 734. 

W.Va.—Koontz, Phillips & Stamm 
v. Mylius, 87 S.E. 851, 77 W.Va. 499. 

[a] Duty to reguiate.—It is not 
only within the power of the trial 
court to regulate the argument of 
counsel, but it is its duty so to do. 
North Chicago St. R. Co. v. Cotton, 
29 N.£. 899, 140 Ill. 486; Englund v. 
Mississippi Valley Traction Co., 139 
Ill. App. 572; Chicago, etc., Electric 
Re COs Ve DUdSee 1385) SNA ores 
St. Louis, ete., R. Co. v. Myrtle, 51 
Ind. 566; Hitchins v. Frostburg, 11 A. 
826, 68 Md. 100, 6 Am.S.R. 422; Bal- 
timore, etce., R. Co. v. Boyd, 10 A. 815, 
67 Md. 32, 1 Am.S.R. 362; Jenkins Vv. 
North Carolina Ore Dressing Co., 65 
N.C. 5638; State v. Williams, 65 N.C. 
505; Houston, ete., R. Co. v. White, 
56 S.W. 204, 23 Tex.Civ.App. 280. 

[b] Counsel’s right to present to 
jury all legitimate arguments on evi- 
dence and to analyze and explain evi- 
dence should not be infringed. Pear- 
son v. Northland Transp. Co., 239 N. 
W. 602, 184 Minn. 560. 

[c] That discretion does not au- 
thorize him to deprive a litigant of 
the benefit of his counsel’s argument 
when it is confined within proper 
bounds and addressed to the material 
facts of the case. St. Louis South- 
western Ry. Co. v. Aydelott, 194 S. 
W. 878, 128 Ark. 479; Irvin v. South- 
ern Ry. Co., 80 S.E. 78, 164 N.C. 5. 

{d] Limiting to pleadings and is- 
sues.—(1) The court may confine 
counsel to the case made by the plead- 
ings (Suhr v. Hoover, 15 Ohio Cir.Ct. 
690, 8 Ohio Cir.Dec. 738), (2) and to 
the issues of fact in the ease (Nor- 
folk, ete., R. Co. v. Harman, 8 S.E. 
251, ool Ae OOS)s 

[e] Language of argument.—In 
Porto Rico counsel has no right to 
address the jury in Spanish, but the 
court may permit it in a proper case 
and have an official interpreter trans- 
late it. Pettingill v. Gandia, 7 Porto 
Rico Fed. 555. 

78. U.S.—Jordan v. United Verde 
Copper Co., 9 F.(2d) 144 [aff 14 F.(2d) 
299, and 14 F.(2d) 304]. . 

Conn.—O’Neil v. Larkin-Carey Co., 
LST AS (20 106) Connt 53: 

Ga.—Southern Marble Co. v. Pinyon, 
86 S.H. 1086, 144 Ga. 259. 

Ill.—City of Chicago v. Cunnea, 160 
INGE VE SOOT S20) STI 288 Valier! evs 
Struthers, 112 N:E.. 961, 273 Dl. 387% 

Ky.—Connecticut Fire Ins. Co. v. 
Colker, 16 S.W.(2d) 761, 229 Ky. 113. 

Md.—Christian v. Johnson Const. 
Co., 155 A. 181, 161 Md. 87. 

Mass.—O’Neill v. Ross, 145 N.E. 
60, 250 Mass. 92; Tildsley v. Boston 
Elevated Ry. Co., 112 N.E. 499, 224 
Mass. 117. 

Pa.—Mittleman v. Bartikowsky, 129 
A. 566, 283 Pa. 485. 

Tex.—Houston Ice & Brewing Co. 
v. Harlan, (Civ.App.) 212 S.W. 779 
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eern.?°® 


guage’! or may resort to poetry.*? 


{rev on other grounds (Commn.App.) 
228 S.W. 1090]. 

Wis.—Andrews v. United States 
Srey Co., 142 N.W. 487, 154 Wis. 


79. Alabama Power Co. vy. Good- 
win, 99 So. 158, 210 Ala. 657. 

30. Ark.—St. Louis, etc., R. Co. v. 
Boback, 75 S.W. 473, 71 Ark. 427. 

Ga.— Western, ete: RCo. “Vv. York, 
58 S.E. 183, 128 Ga. 687. 

Iowa.—Bohen vy. North American 
Life Ins. Co. of Chicago, 177 N.W. 706, 
188 Iowa 1349. 

Mo.—Ternetz v. St. Louis Lime & 
Cement Co., 252 S.W. 65; Caldwell v. 
Payne, 246 S.W. 312 [cert den 43 S Ct. 
520m Zoot OeSe 4ong Ou limbs da kOe 
Kull v. Ford Motor Co., (App.) 261 S. 
W. 734; Samples v. Kansas City Rys. 
Co., (App) 232 S.W. 1049; Ownby v. 
Kansas City Rys. Co., (App.) 228 S.W. 
879. See also Harless v. Southwest 
Missouri Electric R. Co., 99 S.W. 7938, 
123 Mo.App. 22 (where, in alluding 
to the ejection of a child froma car, 
counsel said she was “thrown from 
the car’ and the court observes that 
this is a mere matter of “poetical li- 


cense in which nearly all lawyers 
indulge’’). ; 
Neb.—Roach v. Wolff, 146 N.W. 


1019, 96 Nc». 43. 

N.C —Conn v. Seaboard Air Line 
Ry.0.Co.,) 159) Som. 331,- 201 N.C. i syils 
1% A.U.R. 641. 

{a] It is not impassioned oratory 
which law condemns and discredits in 
the advocate, but the introduction of 
facts not disclosed by the evidence. 
Western, etc., R. Co. v. York, 58 S.H. 
183, 128 Ga. 687. 

[b] Exaggerated language con- 
cerning matters in evidence and with- 
in the issues, if permitted by the 
court, is not ground for reversal. 
Kain v. Bare, 31 N.E. 205, 4 Ind.App. 
440; Pierce v. C. H. Bidwell Thrasher 
Co,, 122 N.W. 628, 158 Mich. 356. 

[ce] Oratorical flourish.—On an is- 
sue as to a common-law marriage be- 
tween plaintiff and deceased, it was 
not error for defendant’s counsel in 
argument to point the jury to certain 
alleged “rich old bachelors” in the 
city and state that their right to con- 
vey their real estate might be im- 
pinged if women were permitted to 
establish an alleged marriage in the 
manner plaintiff was attempting to 
do, such argument being mere oratori- 
eal conceit or flourish. Bishop v. 
Brittain Inv. Co., 129 S.W. 668, 229 
Mo. 699, Ann.Cas.1912A 868. 

{d] Wnauthorized pathos. — The 
court may require counsel to refrain 
from making pathethic remarks about 
his client, there being no warrant for 
such remarks in the evidence. Conley 
v. Redwine, 35 S.E. 92, 109 Ga. 640, 
77 Am.S.R. 398 
aoe of argument see supra §§ 266, 


81. Norton v. Atlantic Gypsum 
Products Co., 143 A. 469, 83 N.H. 407. 


Thus council may indulge in impassioned 
bursts of oratory, or what he may consider oratory, 
so long as he introduces no facts not disclosed by the 
evidence,®® and he may rise to picturesque lan- 
Moreover, it has 
been held that he may even shed tears during the 
argument, the only limitation on this right being 
that they must not be indulged in to such excess as 
to impede or delay the business of the court.** 
exaggeration 1s not necessarily improper,’* and if 
the evidence warrants it, he may make vituperative 
remarks or use inflammatory language.*® 
the liberty of argument must not degenerate into 
license,*®° and the trial judge should not permit coun- 
sel in his argument to indulge in vulgarities;** he 
should therefore refrain from abusive,®* vituperative, 
and approbrious language,®® or from indulging in 
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invectives,®® or 


conduct.®? 


Mere 
questions to his 


However, 


€2. Colorado & S. Ry. Co. v. Chiles, 
1149 Pl 661), 50 Colo. 1 9dr 

83. Ferguson v. Moore, 39 S.W. 
341, 98 Tenn. 342, 352 (where it was 


said that if counsel has tears at his’ 


command, it may be seriously ques- 
tioned whether it is not his profes- 
sional duty to shed them whenever 
proper oceasion arises. It would ap- 
pear to be one of the natural rights 
of counsel, which no court or consti- 
tution could take away. It is certain- 
ly, if no-more, a matter of the highest 
personal privilege). 

e4. Fischer v. Kansas City Public 
Service Co., (Mo.App.) 19 S.W.(2d) 
500; Prather v. McClelland, (Tex.Civ. 
App.) 28 S.W. 94. 

85. Ala.—Robert M. Green & Sons 
v. Lineville Drug Co., 52 So. 433, 167 
Ala. 372. 

Ill.— Chicago City R. Co. v. Shreve, 
128 Ill.App. 462 [aff 80 N.H. 1049, 226 
Ts 153.0) 

Mo.—Ostertag v. Union Pac. R. Co., 
169 S.W. 1, 261 Mo. 457; Pennington 
v. Kansas City Rys. Co., 213 S.W. 137, 
201 Mo.App. 483. 

N.H.—Wright v. Boston & M. R. R., 
PSO A137 0,883" NEEL abS6) 15.6 Ani Ree Oo: 
Hughes v. Cavanaugh, 109 A. 48, 79 N. 
H.. 362. 

N.C.—Cawfield v. Ree tee St_R. 

Coz IGS Manotel IeiNEe: 

S.D.—Hedlun vy. Holy noses Min. 
Co., 92 N.W. oh, re S.D. 261. 

Tex.—Bake Cox Vie burping. (ery. 
App.) 53 S.W. (24) 154; Texas Consol. 
Compress, etc., Assoc. v. Dublin Com- 


tia ete., Co., (Civ.App.) 38 S.W. 
[al Witness who changes testi- 


mony.—In trespass for assault, where 
plaintiff's counsel, in commenting on 
a witness called by defendant, said, in 
substance, they could prove anything 
by him, the evidence showing he was 
fixed by some one, such statement was 
sustained by the fact that the wit- 
ness, being called a second time, 
changed his testimony in favor of 
defendant. Hughes vy. Cavanaugh, 
109 A. 48, 79 N.H. 3862. 

[b] Comparing claim agent to 
ghoul.—In a personal injury action by 
a railroad employee, who signed a 
statement prepared by a claim agent 
immediately upon his return to con- 
sciousness after the amputation of his 
leg, remarks by his counsel, compar- 
ing the claim agent to a ghoul, are 
not outside of the bonds of propriety 
in this case. Ostertag v. Union Pac. 
R. Co., 169 S.W. 1, 260) Mow4h7. 

Appeal to passions and prejudices 
see infra §§ 294-297. 

86. Riggins v. Chicago, M. & St. 
Beatty Co., 186 N.W. 856, 193 Iowa 

87. Stadler v. Chicago City Ry. 
Co., 159 Til. App: ‘617. 

88. I1l.—Chicago, N. S. & M. Co. 
v. Chicago Title & Trust Co., 80" N.E. 
226, 328 Ill. 610. 
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from making any statements or 


reflections which have no place in argument but are 
only calculated to cause prejudice.*! 
he must avoid obscenity even though the evidence 
is of an indelicate nature.” 
for him to boast of his own acts of professional mis- 
And it is gross misconduct for counsel 
to single out a particular juror and personally ap- 
peal to him,®* or to support his arguments by side 


Furthermore, 


It is highly improper 


client.25 But remarks of counsel 


which are intended merely as playful raillery and 
not for the purpose of influencing or prejudicing the 
jury are not improper;°® 
counsel to compliment opposing counsel or fish for 
compliments for himself.°7 

[§ 269] H. Propriety of Particular References, 
Comments, and Arguments®*—1. Stating or Reading 


nor is it improper for 


Miss.—Nelms v. Blum, 131 So. 817, 
159 Miss. 372. 

Mo.—Tuck v. Springfield Traces 
Co., 124 S.W. 1079, 140 Mo.App. 338 

N.C.— Massey v. Alston, 91 S.E. Bey 
MinewON.Crmanine 

S.D.—Egan v. Dotson, 155 N.W. 783, 
86 S.D. 459, Ann.Cas.1917A . 296; 
Maiden vy. Boyd, 155 N.W. 187, 36 S. 
Da (451. 


Tex.—Gulf, C. & S. F. Ry. Co. v. 
Dooley, 131 S.w. 831, 62 Tex.Civ.App. 
345. 

89°; 4. Chicago;.N: S-1é 9M. Re Comive 


Chicago Title & Trust Co., 160 N.E 
226, 328 Ill. 610; Lorenzen v. Keenan, 
(Tex.Civ.App.) 266 S.W. 839. 

990. Lorenzen v. Keenan, supra. 4 

91. Gregory v. Richey, 138 N.E. 
669), 307 DN 219: 

92. Texas Indemnity Ins. Co. v. 
er ears (Tex.Civ.App.) 9 S.W.(2d) 


938. Egan v. Dotson, 155 N.W. 783, 
36 S.D. 459, Ann.Cas.1917A 296. 

[a] Reference to unlawful use of 
force.—In a libel case, argument by 
plaintiff as counsel for himself that 
he by force stopped the taking of one 
deposition, and, if present, he would 
have prevented the taking of another, 
is improper. Egan v. Dotson, 155 N. 
W. 783, 86 S.D. 459, Ann.Cas.1917A 296. 

94 Schroeder v. Wells, (Mo.) 298 
S.W. 806; Orchin v. Fort Worth Poul- 
try & Egg Co., (Tex.Civ.App.) 43 S.W. 
(2d) 308 [reformed on other grounds 
53 S.W.(2d) 103]. 

[a] Especially when such an ap- 
peal carries with it the idea that, be- 
cause of the nature of his employ- 
ment, an attack has been made upon 
the integrity of such juror. Orchin 
v. Ft. Worth Poultry & Egg Co., (Tex. 
Civ.App.) 43 S.W.(2d) 308 [reformed 
on other grounds 53 S.W.(2d) 103]. 

95. Yancey v. Bruce, 160 S.W. 863, 
109 Ark. 569. 

$6. St. Louis, I. M. & Si R. Co.\v. 
Evans, 137 S.W. 568, 99 Ark. 69; Com- 
mercial Standard Ins. Co. v. Noack, 
(Tex.Civ.App.) 45 S.W.(2d) 798; st. 
Louis Southwestern Ry. Co. v. Grang- 
er, (Tex.Civ.App.) 100 S.W. 987. 

[a] Playful aside remark.—Where, 
in an action against a railroad com- 
pany for death of a passenger, coun- 
sel for defendant on cross-examina- 
tion asked a witness, “Did you ever 
know any one in your life who is now 
dead ? ?” and upon his answering, ‘Yes, 
sir,’ a remark of plaintiff’s counsel, 
“I guess he knows lots of people the 
Iron Mountain has _ killed,” was not 
improper, but merely a pit of play- 
ful raillery, which could not have 
been misunderstood by the jury. St. 
Louis, I. M. & S. R. Co. v. Evans, 137 
S.W. 568, 99 Ark. 69. 

97. Commercial Standard Ins. Co. 
Le (Tex.Civ.App.) 45 S.W.(2d) 
fi 

98. In criminal prosecutions see 
Criminal Law § 2262. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 269-270] 


Law to Jury cr to Court in Presence of Jury—a. In 
: Counsel may, in arguing the case to the 
Jury, state the positions of law on which he relies,®® 
and what he believes the law to be, provided he does 
not misstate the law,? or encroach on the province of 
the court finally to state the law to the jury. He 
may state so much of the law, as he asserts it to be, 
as will enable him to lay before the jury an intelli- 
gent idea of the force, effect, and bearing of the 
testimony on the case;* on the other hand, it has 


General. 


TRIAL 


been held that he should not be permitted to discuss 


99. Ala,—Dixie Stage Lines v. An- 
derson, 134 So. 23, 222 Ala. 673. 

Cal.—Hardy v. Schirmer, 124 P. 
993, 163 Cal. 272. 

Ga.—Warmock v. State, 56 Ga. 503; 
Ransone v. Christian, 56 Ga. 351. 

I11.—Bollenbach v. Bloomenthal, 255 
Tll.App. 305 [rev 173 N.B. 670, 341 
Ill. 539]; Rose v. Chicago City Ry. 
Co., 199 Ill.App. 600. 

Ind.—United States Fidelity & 
Guaranty Co. v. Poetker. 102 N.E. 372, 
180 Ind. 255, L.R.A.1917B 984 [error 
dism 35 S.Ct. 201, 2385 U.S. 683, 59 IL. 
Ea. 423]; Johnson v. Culver, 19 N.E. 
129, 116 Ind. 278. 

Ky.—Illinois Cent. R. Co. v. Mc- 
Guire’s Adm’r, 38 S.W.(2d) 9138, 239 
Ky. 1; Ideal Motor Co. v. Warfield, 277 
S.W. 862, 211 Ky. 576. 

Mich.—Terrill vy. Michigan United 
od Co., 183 N.W. 46, 214 Mich. 

Mo.—Schroeder v. Wells, 298 S.W. 
806; Hickman v. Union Electric Light 
& Power Co., 226 S.W. 570; Hopkins 
v. American Car & Foundry Co., 11 
S.W.(2d) 65, 222 Mo.App. 801; Heidt 
v. People’s Motorbus Co. of St. Louis, 
(App.) 9 S.W.(2d) 650; Sims v. Spel- 
man, 232 S.W. 1071, 209 Mo.App. 186. 

N.H.—Hall v. Wentworth’s Loca- 
tion, 149 A. 81, 84 N.H. 236; Whitcher 
v. Union Grange Fair Ass’n, 92 A. 735, 
77 = N.H. 405. 

N.C.—Sears, Roebuck & Co. vv. 
Rouse Banking Co., 132 S.E. 468, 191 
N.C. 500; Forbes v. Harrison, 107 S.E. 
447, 181 N.C. 461; Howard v. Western 
Union Telegraph Co., 87 S.E. 313, 170 
NEC. §495°-) Harrington, v; Comm. or 
Town of Wadesboro, 69 S.E. 399, 153 
INS C: 4317; 

Tex.—American Wife Ins. Co. v. 

Oynahan, (Civ.App.) 36 S.W.(2d) 
555; Cobb Brick Co. v. Lindsay, (Civ. 
App.) 277 S.W. 1107; Western In- 
demnity Co. v. Corder, (Civ.App.) 249 
S.W. 316. 

[a] Counsel may state law, if stat- 
ed correctly, necessary to show force 
and effect of testimony; the extent of 
argument to be closely scrutinized 
by the trial court. Hopkins v. Ameri- 
can Car & Foundry Co., 11 S.W.(2d) 
65, 222 Mo.App. 801. 

[b] He may properly state mat- 
ters which law presumes.—Jacquelin 
v. Morning Journal Assoc., 57 N.Y.S. 
299, 39 App.Div. 515. 

{c] Reading argument of counsel. 
—It is not error for the court in a 
personal injury case to permit plain- 
tiff’s counsel to read an argument of 
opposing counsel incorporated ina 
reported personal injury suit, where- 
in the latter was attorney for plain- 
tiff. Port Royal, etc., R. Co. v. Davis, 
22. S.E. 833, 95 Ga. 292. 

[dad] Where shoplifting was by or- 
dinance condemned as vagrancy, 
counsel for plaintiff in a malicious 
prosecution case who had been prose- 
cuted for shoplifting could tell the 
jury that plaintiff had been charged 
with vagrancy. Randol v. Kline’s, 
Inc., (Mo.) 49 S.W.(2d) 112. 

[e] Interpretation of instruction 
held proper.—There was nothing im- 
proper in counsel’s statement to the 
jury that an instruction that plain- 
tiff could recover if defendant pro- 
cured her to execute a note and mort- 
gage to another with intent to de- 
fraud her of the amount thereof au- 
thorized a recovery if the execution 
of the mortgage was fraudulently pro- 


cured, although plaintiff was indebt- 
ed to defendant to the amount there- 
of. Kincaid v. Bull, 167 S.W. 903, 159 
Ky. 527. 

1. Ga.—Seaboard Air Line Ry. Co. 
v. Benton, 159 S.E. 717, 43 Ga.App. 
495 [rev 165 S.E. 593, opinion con- 
formed to (App.) 166 S,F. 2191. 

Til.— Marriage v. Electric Coal Co., 


176 TllApv. 451: Chicago Consol. 
reteee Co. v. Kinane, 138 I11l.App. 


Kan.—Rudy v. Headley, 173 P. 913, 
103 Kan. 417. 

Mich.—Jones wv. Detroit Taxicab & 
Bae tes Co., 188 N.W. 394, 248 Mich. 
7 


Tex.—International-Great Northern 
R. Co. v. Smith, (Civ.App.) 269 S.W. 
886; Raney & Hamon vy. Hamilton & 
White, (Civ.App.) 234 S.W. 229; Tex- 
as Power & Light Co. v. Bristow, (Civ. 
App.) 213 S.W. 702; St. Louis South- 
western Ry. Co. of Texas v. Wilcox, 
121 S.W. 588, 57 Tex.Civ.App. 3. 

La] He may not state it absolutely 
as law.—Chicago Consol. Traction Co. 
v. Kinane, 138 Ill.App. 636. 

2. I1l.—Mattice v. Klawans, 143 N. 
E. 866, 312 Ill. 299 [rev 228 Ill.App. 
126, and cert den 46 S.Ct. 637, 271 U.S. 
685, 70 L.Ed. 1151]; Frick v. Aurora, 
BE. & C. Ry. Co., 154 Ill-App. 277. 

Mass.—London v. Bay State St. Ry. 
Co., 121 N.E. 394, 231 Mass. 480. 

Minn.—Campbell v. Sargent, 243 N. 
W. 142. ; 

Mo.—Stout v. Kansas City Public 
Service Co., (App.) 17 S.W.(2d) 363; 
Barber v. American Car & Foundry 
Co., (App.) 14 S.W.(2d) 478 [conform- 
ing to mandate of Sup. Ct. 6 S.W.(2d) 
898, 319 Mo: 743]; Manning v. Mc- 
Clure, 154 S.W. 8038, 168 Mo.App. 533. 

Tex.—Galveston H. & S. A. Ry. Co. 
v. Marti, (Civ.App.) 183 S.W. 846. 

Vt.—Fowlie v. McDonald, Cutler & 
Co., 82 A. 677, 85 Vt. 438. — 

[a] If charge similar to coun- 
sel’s argument would have been er- 
roneous (1) it is error to overrule ob- 


jections to such argument. Western 
Indemnity Co. v. Corder, (Tex.Civ. 
App.) 249 S.W. 316. (2) If a charge 


by the court, similar to argument by 
counsel, would have been erroneous, 
it is error for the court not to sus- 
tain defendants’ objections to the 
argument as to a matter of law. Pan- 
handle & S. KF. Ry. Co. v. Harp, (Tex. 
Civ.App.) 199 S.W. 502. 

{b] It is improper for counsel to 
state a proposition of law which is 
incorrect and he knows it to be so. 
Galveston, H. & S. A. Ry. Co. v. Marti, 
(Tex.Civ.App.) 183 S.W. 846. 

{[c] Misstatement of law held er- 
ror.—Permitting an injured pedes- 
trian’s counsel to argue antecedent 
negligence of a street car motorman 
in not wiping moisture from a win- 
dow was part of the humanitarian 
ease Submitted is error where, under 
the law, antecedent negligence of this 
character has no place in a humani- 
tarian case where contributory neg- 
ligence is established. Stout v. Kan- 
sas City Public Service Co., (Mo.App.) 
17 S.W.(2d) 363. 

{d] Argument of plaintiff’s coun- 
sel intimating there was no burden on 
plaintiffs to establish the case is ob- 
jectionable. Morgan v. Maunders, 
(Tex.Civ.App.) 37 S.W.(2d) 791. 

8. Ill.—Coyne v. Avery, 59 N.E. 
788, 189 Ill. 378 [aff 91 Tll.App. 347]. 
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before the jury any points upon which the court has 
decided,® or to criticize opinions on legal questions 
expressed by the court during the trial,® or by the 
appellate court on a former appeal. 
in his argument, exclude an issue properly within the 
ease,® or refer to rejected prayers for the purpose 
‘of influencing the conclusions of the jury upon the 
facts in evidenee.® 

[§ 270] b. Reading Law Books or Other Decisions 
or Cases.1° According to many decisions it is im- 


Nor may he, 


459, 166 Mich. 695. 

Mo.—Hickman v. Union Flectric 
Light & Power Co., 226 S.W. 570; 
Hensler v. Gordon, 133 S.W. 631, 152 
Mo.Anvp. 498. 

N.C.—Sears, Roebuck & Co. v. 
Rouse Banking Co., 132 S.E. 468, 191 
N.C. 500. 

Tex.—Chandler v. Wiemers, (Civ. 
App.) 4 S.W.(2d) 569: Davis v. Ken- 
nedy, (Civ.Apn.) 245 S.W. 259; Texas 
Power & Light Co. v. Bristow, (Civ. 
App ) 213 S.W. 702; Panhandle & S. 

Ry. Co. v. Harp, (Civ.App.) 199 S. 
W. 502. 

B.C.—Errico v. British Columbia 
Bleetric R. Co., Ltd, 23 B.C. 468. 

[a] I+ is for ccurt and not counsel 
to lay down to the jury the rules of 
law for their guidance. Ruthruff v. 
Faust, 117 N.W. 902, 154 Mich. 409. 

[b] It is duty of jury to decide 
law as giveu by court.—Vocke v. Chi- 
cago, 70 N.E. 325, 208 Ill. 192. 

[c] Deviation from instructions.— 
In an action for injuries, it was er- 
ror to decline to sustain objections to 
statement of plaintiff's counsel in 
argument that the jury could not find 
against plaintiff unless he would not 
have been injured but for his negli- 
gence “alone,” and unless plaintiff’s 
negligence was the “sole cause’ of 
his injury, this being in the face of 
the given instructions and in direct 
conflict with the law on the matter. 
City of Harlan v. Parsons, 259 S.W. 
717, 202 Ky. 358. 

[d] In opening statement.—The 
court properly refused to permit the 
maker’s attorney to state the stat- 
ute in the opening statement in a 
suit on a note, this being the law 
upon which it is for the court to in- 
struct the jury. Heard v. Farmers’ 
eine of Hardy, 295 S.W. 38, 174 Ark. 
94, 

4. Edwards v. Three Rivers, 55 N. 
W. 1008, 96 Mich. 625; Fosdick v. 
Van Arsdale, 41 N.W. 931, 74 Mich. 
302; Dow v. Electric Co., 31 A. 22, 
68 N.H. 59 [error dism 17 S.Ct. 645, 
166 U.S. 489, 41 L.Ed. 1088]; Fitz- 
gerald v. Long Island R. Co., 22 N.E. 
DPSS Sel LiaNe ey OOo. 

[a] Stating defects in law.—The 
court may permit counsel to state 
what he regards as defects in the 
law. Kean v. Detroit Copper, etc., 
Rolling-Mills, 33 N.W. 395, 66 Mich. 
277, 11 Am.S.R. 492. 

5. Johnson v. Harris, 13 F.Cas.No. 
7,388, 1 Cranch C.C. 257. [rev 3 Cranch 
311, 2 L.Ed. 450]; Louisville Woolen 
Mills v. Kindgen, 231 S.W. 202, 191 


Ky. 568; Smith v. Morrison, 3 A.K. 
Marsh. (Ky.) 81; Bell v. State, 57 
Md. 108. 


6. Molloy v. Chicago Rapid Transit 
Co., 166 N.B. 530, 335 [ll. 164; Linder- 
man vy. Linderman, 1 Woodw. (Pa.) 


60. 
83 N.W. 


7 Martin v. 
503, 81 Minn. 112. 

8. Parker v. Mutual Life Ins. Co, 
of New York, 156 N.E. 231, 23 Ohio 
App. 535. ‘ 

[a] Where payment is properly in 
issue, counsel has no right to argue 
that a recital of payment in the insur- 
ance policy was conclusive. Parker 
v. Mutual Life Ins. Co. of New York, 
156 N.E. 231, 23 Ohio App. 535. 

9. Maenner v. Carroll, 46 Md. 198. 

10. Reading or reference to.large 


verticts in similar cases see infra 


Courtney, 


Mich.—Bates v. Kitchel, 182 N.W.!§ 279. 
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proper to permit counsel to read law to the jury.+! 
But according to others the court may, in its discre- 
tion, permit counsel to read law to it in the presence 
of the jury,!? if the law read be good law and rele- 
Whatever views may be held 


vant to the case.1 
as to the propriety of permitting 


Reference to prior proceedings in 
same case see infra § 280. 

11. Ga.—Seaboard Air Line Ry. Co. 
v. Benton, 165 S.E. 593 [rev 159 S.E. 
717, 43 Ga.App. 495, conformed to 166 
S.E. 219, 45 Ga.App. 832]; Southern 
Ry: Co. v. Ray, £8 SVE: 53, 155° Ga. 
579 [rev 113.S.E. 590, 28 Ga.App. 792 
(op conformed to 118 S.B. 411, 30 Ga. 
App. 376)]; Mays-v. Mays, 113 S.E. 
154, 153 Ga. 835; Hudson v. Hudson, 
16 S.E. 349, 90 Ga. 581; Hornbrook v. 
Reed, 133 S.E. 264, 35 Ga.App. 425. 
See Rome R. Co. v. Barnett, 20 S.E. 
355, 94 Ga. 446 (holding that it is 
no cause for a new trial that counsel 
read a reported case to the court and 
commented on it in arguing a ques- 
tion of law to the court, whether it 
was done in the presence of the jury 
or not). 

Ill.— Chicago v. McGiven, 78 Ill. 
347; Philpot v. Taylor, 75 Ill. 309, 20 
Ane 24as  Duller we, Talbot. 23. Dll 
357, 76 Am.D. 695. But see Carson 
Pirie Scott & Co. v. Stanwood, 228 Il. 
App. 281 (statute on which action is 
based may be read to jury). 

Ind.—Johnson v. Culver, 19 N.E. 
129, 116 Ind. 278. 

Mich.—Pheenix Ins. Co. v. Allen, 
11 Mich. 501, 83 Am-D, 756. 

Minn.—Steffenson vy. Chicago, M. & 
St. P. Ry. Co., 51 N.W. 610, 48 Minn. 
285 


Mo.—St. Louis Clothing Co. v. J. 
D. Hail Dry-Goods Co., 56 S.W. 1112, 
156 Mo. 393; Heller v. Pulitzer Pub. 
Con bs Saw. 457, “153 Mo:"'205." See 
Hoover v. Kansas City Elevated Ry. 
Co., 140 S.W. 321, 159 Mo.App. 416 
(where the case arose in another 
state, hence it is proper to admit in 
evidence a pertinent decision from the 
court of last resort of that state, and 
it is not error for the trial court to 
allow it to be read to the jury by 
counsel). But see Barnett v. Swer- 
ingen, 77 Mo.App. 64 (holding it to be 
within the discretion of the trial 
court to allow the reading of a deci- 
sion of the state supreme court to the 
ge 

N.Y.—Griebel v. Rochester Printing 
Co., 48 N.Y.S. 505,24 App. Div. 2:88: 

Wis.—Boltz v. Sullivan, 77 N.W. 
870, 101 Wis. 608; Mullen v. Reinig, 
39 N.W. 861, 72 Wis. 388. 

See People v. Anderson, 44 Cal. 65 
(dictum to same effect). 

[a] Reason for rule.—Such a prac- 
tice cannot aid the jury in ascertain- 


ing thé law applicable, for this they } 


must take from the court; nor in ar- 
riving at the truth of the case on the 
facts, for this they must get from the 
evidence. Hudson v. Hudson, 16 S. 
BE. 349, 90 Ga. 581. 

[b] Practice is exceedingly dan- 
gerous and should not be indulged in; 
the law when presented in that form 
should come from the court. Steffen- 
son v. Chicago, M:& St.'P. Ry. Co; 
51 N.W. 610, 48 Minn. 285. 

[c] Comments on facts of other 
cases.—On civil trial, decisions of the 
supreme court or other courts, and 
especially comments on the facts, 
should not be read by counsel to the 
jury. Southern Ry. Co. v. Ray, 118 S. 
E. 53, 155 Ga. 579 [rev 113 S.B. 590, 
28 Ga.App. 792 (op conformed to 118 
S.H. 411, 30 Ga.App. 376)]; Hudson v. 
Hudson, 16 S.E. 349, 90 Ga.App. 581, 

[d] Dissenting opinion is not the 
‘Jaw of case,” and is inadmissible in 
evidence; hence, it cannot be classi- 
fied as a fact, and cannot properly be 
read by counsel to the jury over ob- 
jection. Conn v. Seaboard Air Line 
Ry. Co., 159 S.E. 331, 201 N.C. 157, 
Wi Aaa. 640. 
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permission.?# 


counsel to read 


[e] Reference to code.—Counsel 
should not be permitted in argument 
to refer to a section of the code hav- 
ing no possible bearing. on the case 
and being calculated to mislead. 
Lemons v. Harris, 80 S.E. 740, 115 Va. 
809. 

{[f] In Washington the practice is 
not commended or approved, but a 
case should not be reversed therefor 
unless it is manifest that prejudice 
has resulted. Williams v. Spokane 
Falls, ete., R. Co., 80 P. 1100, 39 Wash. 
hfs [rev 84 P. 1129, 42 Wash. 597]; 
Filley v. Christopher, SO Pe Ssideieey, 
Wash. 22, 109 Am.S.R. 853; Gallagher 
Vv. Buckley, WP. 7 OFS Wash. 380. 

12. U.S.— Hastings v. Northern 
Pac; R-Co., 53 By 224, 

Ala.—Western Union Tel. CONV. 
Benson, 48 So. 712, 159 Ala. 254; City 
of Tuscaloosa v. Hill, 69 So. 486, 14 
Ala.App. 541 [cert den 69 So. 598, 194 


Ala. 559]. 

Conn.—Miles v. Strong, 36 A. 55, 
68 Conn. 273. 

D.C.—Denison y. Lewis,. 5 App.D. 


Casa 

Md.—Baltimore, etce., R. Co. v. Kean, 
5 A. 325, 65 Md. 394 

Neb.—-Stratton Vv. Dele: 63 N.W. 
875, 45 Neb..472. 

N.J.—Allaire’s Heirs v. Allaire, 39 
N.J.Law 113. 

Tex.—Springfield Fire & Marine 
Ins. Co. v. Hubbs-Johnson Motor Co., 
(Civ.App.) 28 S.W.(2d) 1088 [rev on 
other grounds (Commn.App.) 42 S. 
W.(2d) 248]; Ft. Worth & D. C. Ry. 
Co. v. Staleup;, (Civ.App.) 167 S.W. 
279; St. Louis Southwestern Ry. Co. 
of Texas v. Ross, 119 S.W. 725, 55 
Tex.Civ.App. 622; Missouri, etc. R. 
Co. v. Dunbar, 108 S.W. 500, 49 Tex. 
Civ. App. 112s" Missouri, ete., R.. Cox v. 
Smith, (Civ.App.) 101 S.W. 453; Gulf, 
ete., R.+ Co.' v. Bell, 58. S.W. 614,, 24 
Tex.Civ.App. 579; Gulf, ete, R. Col 
v. Dunlap, (Civ.App.) 26 S.W. 655; 
Western Union Tel. Co. v. Wingate, 
25 S.W. 439, 6 Tex.Civ.App. 394; Gal- 
veston, etc., R. Co. v. WeSch, (Civ. 
App.) 21-S.W. 62 [aff 21 S.W. 313]; 
Texas, eter, Re Caj-v. Wills, 2 Tex, A. 
Civ.Cas.)§ 796s) Britton *v..Thrash, 1 
Tex.A.Civ.Cas. .§ 1237. 

Va.—Chesapeake, ete, R. Co. v. 
Dares S Adm’rs, 62 S.E. 363, 108 Va. 
632. 

W.Va.—Bond vy. National Fire Ins. 
Co.,..88..S.h. 389, 2 oWi. Vide tao Greg= 
pry’s Adm’r v. Ohio River R..Co., 16 
S.E. 819, 37 W.Va. 606. 

[a] Especially where no objection 
made.—Missouri, etec., R. Co. v. Dun- 
bar, 108 S.W. 500, 49.Tex.Civ.App. 12. 

[b] Addressed to discretion of 
trial court.—The question whether 
counsel may read extracts from the 
court opinion to the jury is addressed 
primarily to the discretion of the 
trial court. Springfield Fire & Ma- 
rine Ins. Co. v. Hubbs-Johnson Motor 
Co., (Tex.Civ.App.) 28 S.W.(2d) 1088 
[rev on other grounds (Commn.App.) 
42 S.W.(2d) 248]. 

[c] Practice not to be commended, 
however.—Knapp v. Campbell, 36 S. 
W. 765, 14 Tex.Civ.App. 199. 

{d] Where done with intent to 
prejudice.—It is improper for coun- 
sel to read decisions ostensibly to 
the court but in reality for their 
prejudicial effect on the jury in whose 
hearing they are read. San Antonio 
Traction Co. v. Lambkin, (Tex.Civ. 
App.) 99 S.W. 574. 

[e] Reading statutes held proper. 
—Bond v. National Fire Ins. Co., 88 
S.E. 389, 77 W.Va. 736. 

{f] Discretion of trial court in 
permitting reported cases to be read 
to jury should be seldom exercised, 


[§ 270 


law to the jury from reported decisions or other law 
books, it is very generally held proper to refuse such 
Reading from law books to the jury 
is ordinarily not a ground for reversal, unless it ap- 
pears that the jury were misled or the opposite party 
was prejudiced thereby.+® 


The reading by counsel 


but bearing of previous decisions 
should be reflected in instructions and 
rulings on testimony. Barrett v. Loh- 
muller Bldg. Co. of Baltimore City, 
134 ‘A. 37, 15t Md. 133: 

[g] Professional opinions of law 
may be read as arguments. Steiner 
v. Coxe, 4 Pa. zi 

{h] MTilustrating remarks of coun- 
is within the discretion of 
the trial court to allow counsel dur- 
ing his argument to read a law book 
to the jury not for the purpose of 
instructing the jury as to the law, 
but for the purpose of illustrating the 
remarks of counsel. Gilberson  v. 
aoe Min., etc., Co., 5 P. 699, 4 Utah 


13. Lemons y. Harris, 80 S.E. 740, 
115 Va. 809; Ray v. Chesapeake, etc., 
R. *Co-7 250 SBS 413.9 >) WaVia-anoos 
Gregory v. Ohio River R. Co., 16 S.E. 
819, 37 W.Va. 606. 

14. Cal.—Meyer v. Foster, 81 P. 
402, 147 Cal. 166; Sullivan v. Royer, 
139P11655,.. 72 Cal; 248414 vAm.S.R.- 513 

D.C.—Sullivan vy. Capital Traction 
Co:, 34 App. D.C: 358: 

Ga.—Central of Georgia R. 
Hardin, 40 S.E. 738, 114 Ga. 548; 
Douglass v. Boynton, 59 Ga. 283; 
Hornbrook v. Reed, 133 S.E. 264, 35 
Ga.App. 425. 

Ill.— Sprague vy. Craig, 51 Ill. 288; 
Marriage v. Electric Coal Co., 176 Ill. 
App. 451; Waxelbaum vy. Southern 
Ry. Co., 168 Ill.App. 66. 

Me.—Crosby v. Maine Cent. R. Co., 
69 Me. 418. : 

Mass.—Stone v. Com., 63 N.E. 1074, 
181 Mass. 438. 

Mo.—Heller v. Pulitzer Pub. Co., 
54 S.W..457, 153 Mo. 205. 

N.C.—Forbes v. Harrison, 107 S.E. 
447, 181 N.C. 461. But see Horah v. 
Knox, 87 N.C. 483 (where it was held 
that counsel has the right to read and 
comment on reported cases). 

Pa.—Good v. Mylin, 13 Pa. 538; 
Noble v. McClintock, 6 Watts & S. 58. 
Shae eon vV.i, Cotton; 37. Dex; 

Va.—Newport News, etc., R., ete., 
Co. v. Bradford, 40 S.E. 900, 100 Va. 
231; Delaplane v. Crenshaw, 15 Gratt. 
(56 Va.) 457. 

Wash.—Ryan v. Lambert, 96 P. 232, 
49 Wash. 649; Swope v. Seattle, 78 P. 
607, 36 Wash. 113. 

W.Va.—Ray Vv. 
Co., 50 S.E. 418, 57 W.Va. 33 

Wis.—Mullen v. Reinig, "3.9 N.W. 
861, 72 Wis. 388; Baker v. Madison, 
22 N.W. 141, 583, 62 Wis. 137. 

[a] Comments on refusal to per- 
mit reading of law to jury.—It is 
error for counsel, when directed by 
the court to refrain from reading law 
to the jury, to state that it does not 
appear right to him to direct the jury 
to disregard that which is the law 
and persist that he should be permit- 
ted to make an argument in the lan- 
guage of the judges of the supreme 
court. Hughes v. Chicago, ete. R. 
Co.; 99 N.W. 897, 122 Wis. 258. 

15. U.S.—Michigan Mut. Life Ins. 
Cos VA OlVver, e256 Mite 2 Toye G7 CoA. 
428 [cert den 39 S.Ct. 494, 250 U.S. 
646, 63 L.Ed. 1187]. 

Minn.—Steffenson v. Chicago, ete., 
R. Co., 51 N.W. 610, 48 Minn. 285. 

Miss.—Southern R. Co. v. Isom, 45 
So. 424, 92 Miss. 32 

Mo.—Hollenbeck v. Missouri Pac. 
R. Co., 38 S.W. 728, 141 Mo. 97, 41 S. 
W. 887. 

Stirs 


Mont.—Mahoney wv. 
452, 34 Mont. 454. 

N.C.—Mason vy. Pelletier, 82 N.C. 40. 
Ohio.—Goodman y. Lynch, 17 Ohio 


CinCuN Sa oly 
Tex.—Knapp v. Campbell, 36 S.W. 


Dixon, 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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§§ 270-271] 


from decisions is not a ground for reversal where 
they are in accord with the law given by the court 
If, however, the law is bad or 
not pertinent to the ease, the reading thereof to 
the jury is ground for reversal,!7 unless instructions 
after such argument propound the sound law on the 
very points to which the bad law relates.18 
the facts read are such that they could not improp- 
erly influence the jury,!® it is not proper argument 
for counsel to read the facts of another case except 
for the purpose of properly applying the law of that 
Thus it is generally im- 
proper for counsel to read reported cases and com- 
pare the facts with those of the case at bar,?! or to 
read the facts in a reported decision as evidence of 
their existence in another ease,?? or to read such 
portions of an opinion rendered on a motion for new 
trial in the same ease as relate to the weight of the 


in its instructions.!® 


ease to the one in hand.?° 


765, 14 Tex.Civ.App. 199; Gulf, etc., 
Ange v. Dunlap, (Civ.App.) 26 S.W. 
' Wash.—Mooney v. Seattle, ete., R. 
Co., 92 P. 408, 47 Wash. 540; Williams 
Vv. Spokane Falls, ete, R. Co., 80 P. 
1100, 39 Wash. 77 [rev 84 P. 1129, 42 
Wash. 597]; Gallagher v. Buckley, W2 
P. 79, 31 Wash. 380. 

W.Va.—Ray v. Chesapeake, etc., R. 
Go; 50eS.B. 413557 Wea... 333- 

Wis.—Boltz v. Sullivan, 77: N.W-: 
870, 101 Wis. 608. 

{a] Statute of sister state.—Per- 
mitting counsel in a common-law ac- 
tion for personal injuries, not bot- 
tomed on any statute, to read to the 
jury a statute of another state de- 
claring how statutes shall be con- 
strued is harmless error. Hollen- 
beck v. Missouri Pac. R. Co., 38 S.W. 
723, 41 S.W. 887, 141 Mo. 97. 

{b] Reading of court opinions 
during argument to the jury is not 
to be encouraged or commended. 
Walker v. Kellar, (Tex.Civ.App.) 226 
S.W. 796. 

16. Gallagher v. Buckley, 31 Wash. 
880, 72 P. 79; Ray v.-Chesapeake, 
etc., R. Co., 50 S.B. 413, 57 W.Va. 333. 

17. Hughes vy. General Electric 
Light, ete, Co., 54°S.W.°723, 107 Ky. 
485, 21 Ky.L. 1202; Lesser v. Perkins, 
39 Hun (N.Y.) 341; Key v. Carolina 
& N. W. Ry. Co.,. 147 S.E. 625, 150 S. 
C. 29 [foll Holladay v. Atlantic Coast 
PANG SR Cos” 147 NSA 927 er OINSC- 
234; Ray v. Chesapeake, ete., R. Co., 
50 S.E. 413, 57° W.Va. 333. Compare 
Charrier v. Boston, etc., R. Co., 70 A. 
1078, 75 N.H. 59. 

fa] Repudiated doctrine.—Per- 
mitting defendant’s attorney to read 
to the jury a federal supreme court 
decision repudiated by a state oe 
is error. Key v. Carolina & N. 
Ry#«. Cot, 147 SE. 625, 150 S.C. 29 [tut 
Holladay v. Atlantic Coast Line R. 
Co. 1474S. 1592 G50. SyC:, 234. 

[b] Opinion likely to engender 
prejudice.—The reading during ar- 
gument to the jury, in an action for 
tarring and feathering plaintiff be- 
cause of his unpatriotic conduct, of 
portions of a court opinion criticising 
a prosecution under a sedition stat- 
ute, condemned as tending only to 
engender prejudice jin the jury. 
Walker v. Kellar, (Tex.Civ.App.) 226 
S.wW. 796. 

18... Ray v. Chesapeake, etc., R. Co., 
50 S.m. 413; 557P W.Va. 883. 

Action of court as cure of error 
generally see infra §§ 309-311. 

19. Conn v. Seaboard Air Line Ry. 
Cos glho Sak ool, 2OnuNE@. tots Ui ACs 


R. 641; . Elliott v. Tallassee Power 
Co.. 128 S.B. 730, 190 N.C. 62; Forbes 
Vin Harrison, 107 Sem.e 447, 1381 Nie. 


461; St. Louis Southwestern Ry. Co. 
of Texas v. Ross, 119 S.W. 725, 55 Tex. 
Civ.App. 622. 

20. Ala.—Louisville & N. R. Co. v. 
Cross, 88 So. 908, 205 Ala. 626; Su- 
preme Lodge of the World, Loyal Or- 
der of Moose, vy. Gustin, 80 So. 84, 202 


Ala. 246; Bx parte Hill, 69 So. 598, 
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Unless 


of the jury 


dence.*® 
or comment on 


194 Ala. 559 [den cert 69 So. 486, 14 
Ala.App. 541]; Western Union Tele- 
graph Co. v. Benson, 48 So. 712, 159 
Ala. 254. 

N.Y.—Williams v. Brooklyn El. R. 
Co., 26 N.E. 1048, 126 N.Y. 96. 

N.C.—Chadwick vy. Kirkman, 74 S. 
EK. 968, 159 N.C. 259; Harrington v. 
Commissioners of Town of Wades- 
boro, 69 S.-H. 399, 153 N.C. 437. 

5 A er, 19 S.W. 616, 

84 Tex. 450, 31 Am.S.R. 75; Matthews 
v. Thateher, 76 S.W. 61, 33 Tex.Civ. 
App. 133. 

Ont.—Dougherty v. Williams, 32 
LOMER S35 ass 

[a] Reason for rule.—The prac- 
tice of using in argument facts not 
in evidence is improper and it ean 
make no difference that these facts 
sd used are contained in a reported 
decision and there stated as a basis 
for the pronouncement of a court in 
passing on the propriety of a trial 
court in refusing to disturb the ver- 
dict of a jury involving similar facts 
and issues to the one on trial, when 
that pronouncement does not con- 
tain the statement of some proposi- 
tion of law perfinent to the question 
pending before the jury. City of Tus- 
owe v. Hill, 69 So. 486, 14 Ala. App. 

{b] Counsel has no right to intro- 
duce any evidentiary matter not in 
evidence, and cannot, under pretense 
of reading law books, read passages 
which bear on questions of fact be- 
fore the jury. Ray vy. Chesapeake, 
ete., R. Co., 50 S.Ey 413, 57 W.Va. 333. 

[e] Reading of case by counsel, 
intended to show what facts in law 
would constitute negligence, and 
what was relevant evidence of such 
facts, made by reading from a prior 
case, are proper, as long as he does 
not read facts for the purpose of 
showing how the jury should find the 
facts-to be in the case before them. 
Cashwell v. Fayetteville Pepsi-Cola 
Bottling Co., 93 S.H. 901, 174 N.C. 324. 

Jd] It was proper for counsel, in 
arguing legal question to court in 
jury’s presence, to state the facts in 
another case decided by a per curiam 
order of the supreme court, where 
he was trying to show the similarity 
between the facts of that case and 
the present one, and to show that the 
former was an authority for his posi- 
tion. Betts v. Western Union Tele- 
gravh Co., 83 S.E. 164, 167 N.C. 75. 

21. Ga.—Georgia Land & Securi- 
ties Co. v. Chapman, 103 S.E. 414, 25 


Ga.App. 185. 

N.Y.—Bell v. McMaster, 29 Hun 
272: Reich v. New York, 12 Daly 72. 

N.C.—Cashwell | v. Fayetteville 
Pepsi-Cola Bottling Co., 93 S.E. 901, 
174 N.C. 324. 

Tex.—St. Louis, ete, R. Co. wv. 


Holmes, (Civ.App.) 49 S.W. 658. 
W.Va.—Ray v. Chesapeake, ete., R. 
Col50) S, Hey 4135 57 Wav a. 333. 
Ont.—Dougherty v. Williams, 32 U. 
C:Q-BF 215; 
[a] Only on hypothesis that they 
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evidence, or the credibility of the witnesses.?* 

[§ 271] 2. Reading or Commenting on Plead- 
While it has been held to be improper for 
plaintiff's counsel in his argument to read to the 
jury the declaration or any portions thereof,?® yet 
it seems to be the general rule that, where the plead- 
ings are in evidence, counsel may read to the jury 
such parts thereof as they desire to.?° 
there are decisions to the effect that, unless plead- 
ines are in evidenee, they should not be read to the 
jury in argument,?7 or commented on,?° according 
to many decisions, the allegations of a pleading are 
admissions of record proper for the consideration 
and binding on the party making them, 
and may be read or referred to by counsel in clos- 
ing to the jury, although not introduced in eyvi- 
However, 


And while 


counsel is not entitled to read 
pleadings that have been with- 


are to decide question as one of law 
could other reported cases be prop- 
erly read to, or considered by, the 
jury Phenix’) ins. Cor va sAllen, 2 i 
Mich. 501, 83. Am.D. 756. 

22. | Horah® vi Knox? 87 IN.C; 483; 
Mason vy. Pelletier, 82 N.C. 40. 


23. Allaire’s Heirs vy. Allaire, 39 
N.J.Law 113. 

24. Reading indictment in crimi- 
mene Procecdjage see Criminal Law § 

25. Locander v. Joliet *® Eastern 
fraction Co., 225 Ill.App. 1438. 


26. Ingram y. Prairie Block Coal 
Co., 5 S.W.(2d) 4138, 819 Mo. 644; Ma- 
son v. Wilks, (Mo.App.) 4 6 S.W. 936; 
Raynolds v. Vinier, 125 App.Div. 18, 
109 N.Y.S. 293. 

{a] Allegations in separate an- 
swer.—Plaintiff’s counsel may refer 
to any allegations in defendant’s sep- 
arate answer. Ingram vy. Prairie 


Block Coal Co., 5 S.W.(2d) 413, 319 
Mo. 644. 
[b] Not prejudicial.—W here 


pleadings were introduced in evidence, 
action of the court in permitting 
counsel during argument to the jury 
to read pleadings, if error, is not 
prejudicial. Belcher v. Sandy Valley 
& E. Ry. Co., 269 S.W. 729, 207 Ky. 


560. 

27. Louisville & N. Ry. Co. v. Hull, 
68 S.W. 433, 24 Ky.L. 375; Nicholson 
v. Merritt, 67 S.W. 5, 23 Ky.L. 2281. 

[a] Allegations not conforming to 
facts.—In a crossing accident case, 
allegations in the declaration as to 
an order of the public service commis- 
sion for protection of the crossing 
should not be allowed to be rerd to 
the jury where it is not in conform- 
ity to the facts. Jones v. Biston & 
M. R.'R., 102 A. 882, 78 N.H. 552. 

28. Louisville & N. Ry. Co. v. Hull, 
68° S.W. 433, 24 Ky.L. 375. 

29. Ark.—Bates v. Blocher, 1 S.W. 
(2a) 11, 175° Ark. 891! 


Cal.—Dyas v. Southern Pac. Co., 73 
P. 972, 140 Cal. 296; Knight v. Russ, 
LOPE COS Si TeCal., ALO SeiGarhleldav. 
Knight’s Ferry, etc., Water Co., 14 
Caliesp. 

Ind.—Pullin y. First Nat. Bank, 158 
N.E. 579, 86 Ind.App. 473. 


N.Y.—Holmes yv. Jones, 24 N.E. 701, 
121 N.Y. 461; Tisdale v. Delaware, 
etc., Canal Co., 22 N.E. 700, 116 N.Y. 
AUG BORN Is O’Brien, Inc. v. Stokes, 
183 5N.Y.S.. 172; 192 App Div. -668- 
Walling v. Commercial Advertiser 
Ass'n, 159° N-Y-S. 329,~ 113 “App. Div. 
491; Field v. Surpless, 82 N.Y.S. 127, 
83 App.Div. 268; Tobin v. Sykes, 24 
N.Y.S. 9438, 71 Hun 469; Claflin v. New 
York Standard Watch Co., 23 N.Y.S. 
324, 3 Misc. 629 [aff 28 N.Y:S. 42, 7 
Mise. 668]; Foley v. Young Men’s 
Christian ‘Assoc., 92 N-Y<S:) 781 


Pa.—Renckley v. Wisecarver, 10 
Pa.Dist.&Co. 209. 

Tex.—Luginbyhl v. Thompson, 
(Civ.App.) 11 S.W.(2d) 380; Bell v. 


Swim, (Civ.App.) 178 S.W. 850 [aff 
(Commn. App.) 229 S.W. 470]. 
Utah.—Holt v. Nielson, 109 P. 470, 
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drawn,*° or stricken out,*! or that have been super- 
seded by an amended pleading;*? and although it 
has been held that he may comment on the fact of 
an amendment,®*? it is also held that he may not 
comment on the fact that an amended pleading con- 
taining an additional defense has been filed during 
the trial,?* or that the amendment limits the de- 
fense,?®> nor, when the complaint has not formally 
been offered in evidence, may he comment on the fact 
that no answer has been filed,*® or read from plead- 
ings allegations to which exceptions have been sus- 
tained,?’ or where the issue is well defined may he 
read to the jury extracts from the pleadings on the 
ground that his opponent, by failing to deny, ad- 
mits a material allegation, which admission affects 
his credibility as a witness on his own behalf,?5 
or, where there are several defendants, may counsel 
for one of them comment on averments of the peti- 
tion relating solely to another defendant as to whom 
a nonsuit has been granted.?® Moreover, a plead- 
ing in a collateral proceeding, not in evidence in the 
case before the jury, cannot be commented on.*° 
And where a pleading could only be legitimately used 
to establish a fact concerning which there is no con- 
troversy, the refusal of the court to permit the plead- 
37 Utah 566. 


Wis.—Zeidler v. Goelzer, 195 N.W. 


849, 182 Wis. 57: Nelson v. Pauli, 186 {il 
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Curtin v. People’s Natural Gas Co., 
S2 eA 50S, S233ePa. 
Complaint may be read in ar- 


397. 


ing to be read to the jury is not reversible error.*? 
Where, by the provisions of a statute, pleadings are 
not evidence but their allegations are binding on the 
party making them,*? counsel cannot comment on a 
change of the pleadings by amendment,** but he may 
allude to any inconsistency on the part of a party or 
witness in relation to the pleadings.*4 A comment 
by counsel on the absence of a certain plea is not nee- 
essarily improper;*® but it is improper for coun- 
sel to disparage a plea of the statute of limita- 
tions,*® or to tell the jury that they could take the 
pleadings to the jury room and study their intrica- 
cies.47 It is also improper for counsel for plaintiff 
to read or comment on defendant’s offer, in his an- 
swer, to confess judgment, where such confession is 
declared by statute not to be an admission of the 
cause of action or of the amount to which plaintift 
is entitled and is not allowed to be given in evi- 
dence.* x 

In opening statement.*® While it has been held 
that the practice of reading the pleadings in ‘the 
opening statement serves no legitimate purpose and 
is not to be commended,®® the court may permit 
plaintiff, in opening, to read®! or to omit the read- 


40. First Nat. Bank vy. Juksch, 225 
P. 111, 115 Kan. 762. 
[a] Answer of garnishee.—In an 


N.W. 217, 176 Wis. 1 [cit Cyc]. 

[a] Sworn plea of defendant may 
be commented on as sworn statement 
and may be compared with his testi- 
mony to disparage it. McLendon v. 
Frost, 57 Ga. 448. 

[b] When pleadings contain irrel- 
evant allegations and raise immate- 
rial issues, it is proper for the court 
not to permit the pleadings to be 
read to the jury. Willis v. Forrest, 
9 N.Y.Super. 310. 

[ec] Petition for discovery.—A 
party filing a petition for discovery 
has no right to read his petition to 
the jury in connection with the an- 
swer, unless it is necessary to a 
proper understanding of the answer, 


although at the time the court in-, 


struct the jury that the petition is 
not evidence. Lancaster v. Arendell, 
2 Heisk. (Tenn.) 434. 

[d] Written evidence attached to 
pleadings.—After a case has been 
submitted to the jury, it is within the 
discretion of the court to permit writ- 
ten evidence attached to the plead- 
ings to be read in argument, although 
it was not read to the jury. Huffman 
v. Alderson, 9 W.Va. 616. 

[e] Pleadings incorporated by ref- 
erence.—If pleadings in former ac- 
tion are made part of answer in the 
present action by reference thereto, 
counsel can comment thereon in argu- 
ment in the same manner as on the 
answer in the present action. Holt 
vy. Nielson, 109 P. 470, 37 Utah 566. 

{f] Effect of plea of tender.— 
Statemént of plaintiff’s counsel that 
it was his opinion, and he hoped it 
was the opinion of the jury that de- 
fendant, by a plea of tender, had con- 
fessed everything, is not reversible 
error, even though the plea of tender 
did not confess everything and coun- 
sel’s statement was erroneous. Na- 
tional Life & Accident Ins. Co. vy. 
Singleton, 69 So. 80, 193 Ala. 84, 

[g] Reading addresses.—Reading 
by plaintiff's counsel from petition of 
defendants’ home addresses in state 
and foreign state is not prejudicial 
against defendants. Hankinson v. 
Hankinson, 147 S.B. 106, 168 Ga, 156. 

[h] Schedule adopted by state- 
ment of claim.—In an action for the 
price of machinery, permitting plain- 
tiff to read to the jury a copy of the 
schedule attached to, and adopted by, 
a statement of claim and not denied 
by affidavit of defense is not error. 


gument to refute a statement made 
in adverse counsel’s argument that a 
particular claim was a surprise to 
him. Beecroft v. New York Athletic 
Club, 81 N.Y.S. 1069, 80 App.Div. 524. 

30. Riley v. Iowa Falls, 50 N.W. 
33, 83 Iowa 761; Gesualdi v. Person- 
eni, 128 -N.Y.S. 683. See Moore vy. 
Murphy, 183 Ill.App. 499. 

[a] Predicating perjury on with- 
drawal.—The rule that a _ pleading 
may be read to the jury does not per- 
mit counsel to predicate a charge of 
perjury on the withdrawal of a de- 
fense, and the consequent failure to 
offer evidence in support thereof, 
Gesualdi v. Personeni, 128 N.Y.S. 683. 

[b] Withdrawn allegations inter- 
woven with remainder of pleading.— 
In an action against defendant on the 
ground that he had assumed payment 
of his son’s debt, it is not error to 
read to the jury allegations of verb- 
al promises to pay the notes sued on, 
after they had been eliminated by 
exceptions, where such allegations 
were interwoven with the remainder 
of the pleading. Bell v. Swim, (Tex. 
Civ.App.) 178 S.W. 850 [aff (Commn. 
App.) 229 S.W. 470]. 


Sl. Heard'!.v. + Heard, ~ (Tex.Civ. 
App.) 272 S.W. 501. 

32. Watkins vy. Sims, 88 So. 764, 
81 Fla. 730; Purvis v. Atlanta North- 


ern Ry. Co;5 89S: 6715-145 Ga. 527% 
Owens, etc., Mach. Co. v. Pierce, 5 
Mo.App. 576; Buhrmaster v. New 
York Centi/&, Heike Ra Coe LostNuys. 
712, 173 App.Div. 62. 

[a] Abandoned pleading not in 
evidence.—Counsel cannot read and 
comment to the jury on alleged ad- 
missions in an original pleading sub- 
sequently abandoned, where it has not 
been put in evidence but only its file 
mark. Johnston y. Johnston, (Tex. 
Civ.App.) 67 S.W. 123. 

33. Purvis. v. .Atlanta Northern 
Ry. Co.,' 89 S.B. 571, 145 Ga. 517: 

34. Demelman vy. Burton, 57 N.E. 
665, 176 Mass. 368; Taft v. Fiske. 5 
N.E. 621, 140 Mass. 250, 54 Am.R. 459. 

35. Yuckman y. Considine, 175-Ill. 
A? 613: 

36. Smith v. Smith, 11 S.E. 188, 
106 N.C. 498. 

37. Smith v. Boatman Sav. Bank, 
20 S.W. 1119, 1 Tex.Civ.App. 115. 


38. Cook v. Merritt, 25 P. 176, 15 
Colo. 212. 
39. North American Ry. Constr. 


Co. v. Patry, 61 P. 871, 10 Kan.App. 55. 


action on defendant’s oral promise 
to pay the debt of another, the an- 
swer of a garnishee not intrcduced 
in evidence in the main case between 
plaintiff and defendant on an issue 
whether defendant had promised to 
pay the debt of another may not be 
read to the jury or commented on by 
counsel in argument for plaintiff in 
support of that issue. First Nat. 
Bank v. Juksch, 225 P. 111, 115 Kan. 


762. 
neve Howard v. Tedford, 70 Ill.App. 
42. See statutory proceedings; 


and see Evidence 373 text and note 21. 
43. Woodworth v. Fuller, 126 N.E. 

781, 235 Mass. 448; Demelman v. 

Burton, 57 N.E. 665, 176 Mass. 363. 

[a] Any incidental reference to 
pleadings thereby brought about does 
not violate a statute providing that 
pleadings shall not be evidence. 
Woodworth v. Fuller, 126 N.E. 781, 
235 Mass. 443. 

44. Woodworth v. Fuller, supra. 

[a] Reference to reliance on 
amendment proper.—Plaintiff’s coun- 
sel’s reference to pleading in argu- 
ment to indicate that he relied on an 
amended declaration, and not on the 
original, is not improper, there being 
no contention that the pleadings were 
evidence. Fiske v. Ballou, 163 N.E. 
165, 264 Mass. 530. 

45. See case infra this note. 

[a] Absence of plea of contribu- 
tory negligence.—In an employee’s 
personal injury action, the closing ar- 
gument to find for plaintiff even if 
negligent, in view of the absence of 
a plea of contributory negligence, is 
not improper, taken as a whole. War- 
ren v. American Car & Foundry Co., 
38 S.W.(2d) 718, 327 Mo. 755. 

46. Blohm v. Krueger, (Tex.Civ. 
App.) 297 S.W. 596. 

47. Watt v. Iroquois Auto Ins. Un- 
derwriters, 256 Ill.App. 210. 

Taking pleadings to jury room gen- 
erally see infra § 822. 

43. Bates v. Blocher, 1 S.W.(2d) 
LD AUT Ar SOW. 


49. Purpose and content of cpen- 
ing statement generally see supra § 
251, 

50. Kirkpatrick v. Wells, (Mo.) 51 
S.W.(2d) 36. 

51. Rhodehouse v. Director Gener- 


al of Railroads, 111 A. 662, 95 N.J. 
Law 355. 
[a] Whole plcading.—To permit 


For later cases, developments and changes in the law ste Annotations, same title and section number. 
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ing®? of the pleadings. However, where certain 
parts of a pleading are stricken or withdrawn or 
abandoned, counsel should not be permitted to dis- 
cuss them in his opening statement,®* and a refusal 
to permit plaintiff to read allegations of a complaint 
as to wrongful acts of a third party, not necessarily 
at issue, is not error.®4 

[§ 272] 3. Reading or Commenting on Instruc- 
tions Asked or Given®°—a. In General. Although 
it has been held that eounsel may not construe the 
court’s instructions but may only comment on the 
facts im the light thereof,®* it is said to be an ele- 
mentary rule®* that counsel may comment,°*® or, with 
the permission of the court,®® may read them to the 
jury; council has the right to read the court’s charge 
to the jury,*® and it is not obligatory on the court 
to require counsel to read the whole, instead of a 
part, of a given instruction to the jury.®! Counsel 
cannot, however, argue against the instructions given 
by the court.*? However, counsel is not entitled as 
of right to comment on those instructions which the 
court has only indicated its intention to give,®? nor 
may he even advise the jury that each party has 
offered instructions;** nor may he make deprecat- 
ing remarks or allusions to instructions offered by, 
or given in behalf of, his adversary.®* It is not good 
practice for an attorney to read to the jury the in- 
structions which he proposes to ask,*® although it 
has been held not to be reversible error for the court 
to permit him to read and argue written instructions 
before they are passed upon.®* Moreover, it is im- 
proper for counsel in his argument to the jury to 
state that he would not.ask for instructions, and that 


the reading of the whole complaint 
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il trial to use the instructions in il- 
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the case was not one which needed instructions.*® 
The fact that one of plaintiff’s attorneys wrote the 
charge which was given to the jury, and that he 
told the jury in his closing argument that, if the 
charge did not contain a certain word, he was will- 
ing for them to find for defendant, will not war- 
rant a reversal, the instruction containing such 
word.®® It is, of course, improper for counsel to 
discuss instructions given on a former trial between 
the same parties in a different action.?° 

[§ 273] b. Reference to Direction or Failure To 
Direct Verdict.71 It is highly improper for counsel 
for plaintiff to argue that a refusal by the court 
to direct a verdict indicates its view to be that the 
evidence justifies a recovery,’? and that they, the 
jury, are bound to think so too.7*? However, where, 
in an action against two defendants, it is conceded 
that one of them is guilty of negligence and there is 
no question of contributory negligence, and the court 
directs a verdict in favor of one defendant, it is not 
improper for counsel for plaintiff to tell the jury that 
they must therefore return a verdict against the 
other defendant." 

[§ 274] 4. Reading or Commenting on Special In- 
terrogatories or Special Issues.7® Where the stat- 
ute authorizes special interrogatories to be submit- 
ted to the jury, counsel has the right to read such 
interrogatories to the jury and to comment on 
them.7* Thus he may array the evidence necessary 
to be considered in answering them,’? and explain 
what findings will support a general verdict;*® and 
while there is contrary authority,’?® it seems to be 
generally held that he may tell them how to answer 


68. Illinois Steel Co. v. Paige, 136 


would not be an abuse of discretion, 
although it is proper to exclude sur- 
plusage or prejudicial matter which 
an available objection must point out. 
Vandalia Coal Co. v. Butler, 119 N.E. 
34, 68 Ind.App. 245. : 

{[b] Not prejudicial.—Permitting 
counsel for plaintiffs to read the peti- 
tion and also make an opening state- 
ment is not prejudicial error. Kirk- 
patrick v. Wells, (Mo.) 51 S.W.(2d) 36. 

52. Vandalia Coal Co. v. Butler, 
119 N.E. 34, 68 Ind.App. 245: Bailey 
v. St. Louis & S. F. Ry. Co., (Mo.App.) 
290 S.W. 630: Hackman v. Maguire, 
20 Mo.App. 286. 

53. St. Louis, I. M. & S. Ry. Co. 
v. Bearden, 155 S.W. 499, 107 Ark. 
363; Unfried v. Libert, 119 P. 885, 
20 Idaho 708; Rasicot v. Royal Neigh- 
bors of America. 108 P. 1048, 18 Id2- 
ho 85, 29 L.R.A.N.S. 433, 188 Am.S.R. 
180; Jump v. Barnes, 114 A. 734, 139 
Ma. 101. 

54. Graham vy. Coos Bay, R. & E. 
R. & Navigation Co., 139 P. 337, 71 Or. 

3 3 


393. 

55. In criminal prosecutions see 
Criminal Law § 2238. 

£6. Scott v. Scott, 24 N.E. 666, 124 
Ind. 66. 

[a]. A judgment will not be re- 
versed for improper conduct in this 
respect where it appears that such 
conduct was not prejudicial. Hum- 
barger v. Carey. 42 N.E. 749, 44 N.E. 
802. 145 Ind. 324. 

57. Rhemberg v. Israel, 296 S.W. 
860, 222 Mo.App. 238. 

58. Rhomberg v. Israel, supra; 
Southwestern Telegraph & Telephone 
Co. v. French, (Tex.Civ.App.) 245 S. 
WwW. 997 


59. Boreham v. Byrne, .23 P. 212, 
83 Cal. 23; Coyne v. Avery, 59 N.E. 


788, 189 Ill. 378 [aff 91 Ill.App. 347]. 

60. Scott v. Scott, 24 N.E. 666, 124 
Ind. 66; Storm v. Butte, 89 P. 726, 
35 Mont. 385; City of Beaumont v. 
Kane, (Tex.Civ.App.) . 33. S,W.(2d) 
234; Laurel Oil Co. v. Stockton, (Tex. 
Civ.App.) 281 S.W. 1106. 

{a] Harmless error.—Error in re- 
fusing permission of counsel in a civ- 


lustrating his argument to the jury 
was harmless, where it did not ap- 
pear that he was unable properly to 
argue the case without them, or that 
he could not recall to the jury the 
substance of the charge given. Storm 
v. Butte, 89 P. 726, 35 Mont. 385. 

61. Ward v. Bass, 69 S.W. 879, 4 
Ind.T. 291. 

62. Philpot v. Fifth Ave. Coach 
Co.,)) IZ8NeVES, 35,4142) App. Div.n:8ih1 
Jensen v. Utah Ry. Co., 270 P. 349, 
72 Utah 366. : 
Blizzard v. Applegate, 77 Ind. 


64. Hutchinson v. Nettleton, 175 
Ill.App. 277; Wibel v. Illinois Cent. 
R. Co., 147 Ill.App. 187. 

[a] Remark of counsel to effect 
that he was not going to ask for any 
instruction is not ground for reversal 
if made in response to a question by 
the court, and if not an intentional 
violation of the rules of practice. 
Gardner v. Chicago, L. S. & E. Ry. 
Co., 154 Il].App.. 178. 

65. Ulmer v. Pistole, 76 So. 522, 
115 Miss. 485; Philpot v. Fifth Ave. 
Coach Co., 128 N.Y.S. 35, 142 App.Div. 
811.. See also Shurlow v. Hoadley, 
186 Ill.App. 328. 

[a] It was improper for counsel 
to refer to “these little, old, tricky, 
catchy instructions, given for the 
purpose of misleading an honest ju- 
ry” in speaking of instructions offered 
by his adversary. Ulmer vy. Pistole, 
76 So. 522, 115 Miss. 485. 

66. Jansen y. Grimshaw, 17 N.F. 
850, 125 Ill. 468 [aff 26 Ill.App. 287]; 
ET Lh Wana v. Nettleton, 175 Ill.App. 


[a] Not ground for reversal.— 
Jansen v. Grimshaw, 17 N.E. 850, 125 
Il). 468 [aff 26 Ill.App. 287]. 

67. Smith v. Baggett, 118 So. 283, 
218 Ala. 227. 

[a] Reason for holding.—This 
practice, while neither indorsed nor 
condemned, amounts to nothing more 
than, permitting counsel to make a 
contention of his views upon the law. 
Smith v. Baggett, 118 So. 288, 218 
Ala. 227. 


Ill.App. 410 [aff 84 N.E. 239, 233 Ill. 
813]. 


69. Housron, ete., R. Co. v. Grych, 
102 S.W. 703, 46 Tex.Civ.App. 439. 

70. Harris v. Miner, 28 Ill. 135. 

71. Direction of verdict generally 
seo infra §§ 415-458%. 

72. Daly v. Pere Marquette R. Co., 
163 N.W. 883. 197 Mich. 340; Kull v. 
Ford Motor Co., (Mo.App.) 261 S.W. 
734; cSt. Louis; Bs (& Me RywsCos. ve 
Green, (Tex.Civ.App.) 183 S.W. 829. 

73. St. Louis, B. & M. Ry. Co. v. 
Green, supra. 

74 Gulf & S. I..R. Co. v. Carlson, 


102 So. 168. 137 Miss. 613. 

75. Special interrogatories and 
snocial issues generally see infra §§ 
912-979. 

76. I11.—Chicago, ete, R. Co. v. 
Gore, 66 N.B. 1068, 202 Tll. 188, 95 
Am.S.R. 224; Himrod Coal Co. v. 
Beckwith, 111 Ill.App. 379. 

Ind.—Pittsburgh, ete, R. Co. v. 
Lightheiser, 78 N.E. 1038, 168 Ind. 
4388; Gresley v. State, 24 N.E. 332, 
123 Ind. 72; Clear Creek Stone Co. v. 


Carmichael, 73 N.E. 935, 76 N.E. 320, 
387 Ind.App. 4138. 

Iowa.—Timins v. Chicago, ete, R. 
Co., 83 N.W. 379, 72 Iowa 94. 

Kan.—Stacy v. Cook, 61 P. 399, 62 
Kan. 50. . 

N.M.—Vigil v. Atchison, T. & S. F. 
Ry. |Co,,, 215 2.971, 28 NM. 581: 

[a] Where counsel is permitted 
fully to argue on all evidence bearing 
on such interrogatories, it is not er- 
ror for the court to refuse him the 
privilege of reading the same to the 
jury and advising them how they 
should be answered. Chestnut v. 
Southern Indiana R. Co., 62 N.E. 32, 
157 Ind. 509. 

Tin) Pittsbureh, .e6tCecktre Olan. 
Lightheiser, 78 N.E. 1033, 168 Ind. 
428; Gresley v. State, 24 N.E. 332, 
123 Ind. 72; Vigil. v. Atchison, T. & 
SSE Ry. Co. 2158 Pes9 ds 2 Sen Vie sa. 

78. Powell v. Chittick, 56 N.W. 
652, 89 Iowa 513; Zucker v. Karpeles 
50 N.W. 378, 88 Mich. 413. 

79. Pittsburgh, , ete.) «~R. Co. v. 
Lightheiser, 78 N.E. 1033, 168 Ind. 


+ 
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them,®° so long 


answer ;°? 


adverse judgment.®* 


covered by* the general verdict.®* 


Special issues submitted. Where a case is submit- 
ted to the jury on special issues, counsel may prop- 
erly advise the jury how, in his opinion, from the 


438. But see Clear Creek Stone Co. v. 
Carmichael, 73 N.E. 935, 37 Ind.App. 
413 (holding that no abuse of discre- 
tion was shown where the court per- 
mitted counsel to point out to the 
jury the answers which ought to be 
returned to certain interrogatories 
which the court indicated it would 
submit to them). 

[a] It is breach of attorney’s duty 
in a case in which special interroga- 
tories are submitted to state to the 
jury what their answer should be to 
a certain interrogatory, but such ar- 
gument should be devoted to con- 
vincing the jurors that the evidence 
does or does not establish certain 


facts. Talge Mahogany Co. v. Bur- 
rows, 130 N.W. 865, 191 Ind. 167. 
{b] Collequy between juror and 


plaintiff’s counsel on the jury being 
sent back to answer certain inter- 
rogatories which the jury failed to 
answer in connection with their gen- 
eral verdict is not an attempt by 
plaintiff's counsel to instruct the jury 
how to answer the question. Geerds 
v. Ann Arbor R. Co., 147 N.W., 505, 
181 Mich. 12. | 

80) Til *Chicagco) etc, “RR: "Cor ¥; 
Gore, 66 N.E. 1068, 202 Ill. 188, 95 
Am.S.R. 224. 

Iowa.—Timins v. Chicago, etc., R. 
Co., 33 N.W. 379, 72 Iowa 94. 

Kan —-Stacy v. Cook, 61. PR. 399) 62 
Kan. 50. 

N.M.—Vigil v. Atchison, T. & S. F. 
Rye Co:, 215 Po Olt 238) NEM bet. 

Wis.—-Guse v. Power & Mining Ma- 
echinery Co.,' 139 N.W. 195, 151 Wis. 
400 


81. Snider v. Washington Water 
Power Co., 120 P. 88, 66 Wash. 598. 

s2. Snider v. Washington Water 
Power Co., supra; Nelson v. Pauli, 
186 N.W. 217, 176 Wis. 1. 

83. Himrod Coal Co. v. Beckwith, 
i Te Dp e ei9: 

84. Pape v. Hartwig, 55 N.E. 271, 
23 Ind.App. 333; Vigil v. Atchison, T. 
fe SE IOS Ua, Ole gs, Aly et EGY Ay DO 2 
581. 
[a] Although improper, it is not 
reversible error where counsel’s pur- 
pose was to convey his contention to 
the jury that the question is mislead- 
ing and subject to more than one con- 
struction. Pape v. Hartwig, 55 N.E. 
971, 23 Ind.App. 333. 

[b] Counsel may tell jurors to an- 
swer interrogatories with great cau- 
tion after reading them carefully. 
Pullman Co. v. Finley, 125 P. 380, 20 
Wyo. 456. 

85. Schlesinger v. Rogers, 80 Ill. 
App. 420; Vigil v. Atchison, T. & S. 
int, BNR Conga dt OM eo Gls co aN OSs 

Bank of Pleasanton v. How- 
oy "293 P. 407, 181 Kan. 616. 

87. Southern Indiana R. Co. y. 

Fine, 72 N.E. 589, 163 Ind. 617. 


as he does not inform the jury as 
to their purpose,*! or the legal effect or result of an 
thus he may not say to the jury that 
such interrogatories were asked merely with a view 
ultimately of reversing the case in the event of an 
It is likewise improper for 
him to tell the jury that the interrogatories are a 
trap by which they should not be caught,®* or to 
request the jury to give specific answers not sup- 
ported by the evidence,®®> or to make evasive an- 
swers to them,*® nor may he difect the jury to find 
their general verdict and answer the special interrog- 
atories so that they may agree with their general 
verdict ;°7 or where the jury have found a general 
verdict and have failed to answer the special inter- 
rogatories and are sent back for that purpose, to 
say that the special interrogatories are practically 
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but it is highly 


sult 


limited the 
the fact. 


Notes.°+ 


the legal effect of their answers.®° 
advice will not be reversible error where the special 
issues submitted are such that men of ordinary in- 
telligence would be presumed to know the legal ef- 
fect of their answers and hence no injury could re- 
A statement by counsel to the jury that the 
way they answered any one of the questions might 
determine the case is not improper.°? 
been held that counsel may state that the court’s 
failure to submit a certain special issue showed that 
he had withdrawn the question and that he had 
recovery to another issue, when such is 


[§§ 274-275 


evidence, the issue submitted should be answered.®® 


improper for him to tell the jury 
However, such 


It has also 


[§ 275] 5. Reading Transcript of Stenographer’s 
It is within the sound discretion of the 


trial-court to permit, or to refuse to permit, coun- 


88. Brassell v. Minneapolis, 
R._Co., 59 N.W. 426, 101 Mich. 5 

89. Dallas Ry. & Terminal Co. v. 
Bankston, (Tex.Commn.App.) 51 S. 
W.(2d) 304 [rev (Civ.App.) 33 S.W. 
(2d) 500]; Weiss v. Gaines, (Tex.Civ. 
App.) 51 S.W.(2d) 428; City of Beau- 
mont v. Kane, (Tex.Civ.App.) 33 S.W. 
(2d) 234; Marine Bank & Trust Co. 
v. Epley, (Tex.Civ.App.) 10 S.W.(2d) 
739; Laurel Oil Co. v. Stockton, (Tex. 
Civ. App.) 281 S.W. 1106. 

[a] Reasoning answers from evi- 
dence.—In addressing the jury in ar- 
gument, counsel had the right to ap- 
ply evidence to each issue submitted 
and to reason therefrom what the 
answer on the issue should be. Weiss 
arg One (Tex.Civ.App.) 51 S.W.(2da) 


90. McFaddin vy. Hebert, 15 S.W. 
(2d) 213, 118 Tex. 314 [answers con- 
formed to (Civ.App.) 32 S.W.(2d) 
914, aff (Commn.App.) 44 S.W.(2d) 
938]; Dallas Ry. & Terminal Co. v. 
Bankston, (Tex.Commn.App.) 51 S.W. 
(2d) 304 [rev (Civ.App.) 33 S.W.(2d) 
500]; Fidelity Union Casualty Co. v 
Cary, (Tex.Commn.App.) 25 S.W. (2d) 
302 [rev (Civ.App.) 13 S.W.(2d) 993]; 
Clements v. Wright, (Tex. Civ.App.) 
47 S.W.(2da) 652; Byrne v. Williams, 
(Tex.Civ.App.) 45 S.W.(2d) 336; Mor- 
gan v. Maunders, (Tex.Civ.App.) 37 
S.W.(2d) 791; City of Beaumont ‘v. 
Kane, (Tex. Civ.App.) 33 S.W.(2d) 234; 
Consolidated ‘Underwriters v. Mur- 
phy, (Tex.Civ.App.) 29 S.W.(2d) 831; 
Shoemake vy. Gillespie, (Tex.Civ. 
App.) 23 9S. WZ) 411143") Prim” ve 
Farmers’ Nat. Bank of Dublin, (Tex. 
Civ. App.) 28 S.W.(2d) 941 [aff in part 
and rev in part (Commn.App.) 44 S. 
W.(2d) 948, am 51 S.W.(2d) 684]; 
Gulf Refining Comeve Youngblood, 
(Tex.Civ.App.) 23 S.W.(2d) 522; Em- 
ployers’ Casualty Co. vy. Scheffler, 
(Tex.Civ.App.) 20 S.W.(2d) 833; Tex- 
as Employers’ Ins. Ass’n vy. Davies, 
(Tex.Civ.App.) 6 S.W.(2d) 792; Mar- 
tinez v. Martinez, (Tex.Civ.App.) 6 
S.W.(2d) 408; Houston & T. C. R. 
Co. v. Clement Grain Co., (Tex.Civ. 
App.) 295 S.W. 234; Rowley v. Braly, 
(Tex.Civ.App.) 286 'S.W. 241; St. Lou- 
is Southwestern Ry. Co; of Texas v. 
Osborne, (Tex.Civ.App.) 270 S.W. 922; 
Southwestern Telegraph & Telephone 
Co. v. French, (Tex.Civ.App.) 245 S. 
W. 997; Houston & T. Ce ReConr vs 
Long, (Tex.Civ. App.) 219 S.W. 212; 
Merchants’ Life Ins. Co. v. Griswold, 
(Tex.Civ.App.) 212 S.W. 807 [rev on 
other grounds (Commn.App.) 237 S. 
W. 232)];. Galveston, H. & H. R. Co. 
v. Fleming, (Tex.Civ.App.) 203 S.W. 
105; Patterson v. Bushong, (Tex.Civ. 
App-) 19% S.W. 962; Galveston, H. & 
H. R. Co. v. Hodnett, (Tex.Civ. App.) 
182 S.W. 7; Fain v. Nelms, (Tex.Civ. 
App.) 156 'S.W. 281. 


etc., 


sel in his argument to read matter to the jury from 
a transcript of the stenographer’s notes.®® 
ever, it is improper to allow him to read from the 


How- 


[a] Telling jury if they wanted 
specified party to recover to answer 
the issues in a certain way would be 
improper. Dallas Ry. & Terminal Co. 
v. Bankston, (Tex.Commn.App.) 51 
S.W.(2d) 304 [rev (Civ.App.) 33 S. 
W.(2d) 500]. 

91. McFaddin y. Hebert, 15 S.W. 
(2d) 218, 118 Tex. 314; Byrne v. Wil- 
liams, (Tex.Civ.App.) 45 S.W.(2d) 
336; Prim v. Farmers’ Nat. Bank of 
Dublin, (Tex.Civ.App.) 28 S.W.(2d) 
941 [aff in part and rev in part 
(Commn.App.) 44 S.W.(2d) 943, am 
51 S.W.(2d) 684]; Marine Bank & 
Trust Co. v. Epley, (Tex.Civ.App.) 10 
S.W.(2d) 739; Galveston, H. & S. A. 
Ry. Co. v. Miller, (Tex.Civ.App.) 132 
S.W. 593; Southwestern Telegraph & 
Telephone Cov. SeueRRargr (Tex.Civ. 
App.) 189 S.W. 


92. Gulf naan Coz. ve" Voune= 


Ke (Tex.Civ.App.) 28 S.W.(2d) 
93. La Grone v. Chicago, Es & 
sf) Ry. Co., (Tex.Civ.App. iS) 189 g Ww. 


94. In criminal gor orenublons see 
Criminal Law § 223 

Recalling jury rice retirement to 
have stencgrapher’s notes read see 
infra § 840. 

95. Ill.—Western Tube Co. v. Pol- 
obinski, 61 N.E. 451, 192 Ill. 113 [aff 
94 TIll.App. 640]; Baker v. Illinofs 
Cent. R. Co., 161 Ill.App. 521. See al- 
so Heide v. Schubert, 166 I1l.App. 
586 (where it was held that, upon 
objection made, the court should not 
permit in the argument to the jury 
the reading from. a stenographic re- 
port of the testimony nor from any 
memorandum or report made of it 
during the trial. But if counsel has 
read from memoranda purporting to 
contain a statement made by a wit- 
ness, opposing counsel may, for pur- 
poses of contradiction, read from the 
stenographic report the testimony of 
such witness). 

Ind.—Reed v. State, 46 N.E. 135, 
147 Ind. 41; Vandalia Coal Co. v. But 
ler, 119 N.E. 34, 68 Ind. App. 245, 

Iowa.—Willis v. Schertz, 175 N.W. 
321, 188 Iowa 712. 

Mo.—Bradley v. Spickardsville, 90 
Mo.App. 416. - 

N.C.—Gwaltney v. Scottish Carolina 
ee etc., Co., 20 SB. 465, 115 N.C. 
579. 
Wash.—Smith v. Northern Pac. Ry. 
Co., 140 P. 685, 79 Wash. 448. 

[a] Purpose of rule.—Counsel’s 
reading from a transcript is allow- 
able only to refresh the memory; he 
may not read it for the purpose of 
making an original impression on the 
jury. Chicago, I. & L. Ry. Co. v. Gor- 
man, 106 N.B. 897, 58 Taupe! 381. 

[b] Reading by stenographer.— 
The trial court may, in its discretion, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 275-278] 

transcript of the testimony given on a former trial,®® 
unless such transcript has been introduced into evi- 
dence in the present trial;°7 but it is not improper 
for counsel in his argument in calling attention to 
alleged discrepancies between the testimony of a 
witness in the present trial and that given at a 
former trial to read from the minutes of the testi- 
mony at a former trial and then state his version 
of that given in the present action.’ 

[§ 276] 6. Reading Affidavits and Depositions. 
It is within the court’s discretion to grant or to re- 
fuse permission to counsel to read to the jury from 
depositions of witnesses which have been read in 
evidence.°® However, where there is a sharp dis- 
pute between counsel representing the respective 
parties as to what the deposition contained, the court 
should permit it to be read to the jury to settle 
such controversy.t And it has been held not to be 
error for counsel to read an affidavit to the jury 
during his argument when the court did not per- 
mit it to be read at the time it was introduced in 
evidence.” 

[§ 277] 7. Reading or Stating Scientific Author- 
ities to Jury; Other Books or Publications.? The 
reading of books of medicine and science to the jury 
is not allowable,* unless the court cautions the jury 
that they are not authority but are read merely for 
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the purpose of illustration; and error in reading to 
the jury from a medical book is not cured by sus- 
taining an objection to the question whether the wit- 
ness had read the extract.6 However, it is not im- 
proper for counsel in his argument to reread ques- 
tions from a standard medical work where they are 
the same as the questions he had propounded to 
an expert witness.’ And where counsel reads from 
a standard authority without objection, this will not 
be ground for reversal.* The court has a wide dis- 
cretion to permit counsel to quote from books of 
science by way of illustration, as long as nothing 
is introduced that may effect the jury as evidence.® 
The reading from books of statements of facts and 
opinions in relation to the case on trial is reversible 
error.1® While the practice is not to be commended, 
it is not reversible error for the court to permit coun- 
sel to read from a magazine article criticisms of the 
character of business in which defendants are en- 
gaged,!! or to read articles from newspapers, the 
substance of which could properly have been stated 
by counsel.1? 

[§ 278] 8. Exhibits and TIllustrations.1* The 
court may, in its discretion, permit counsel to make 
use of physical objects in illustrating his remarks 
to the jury,!* or in the examination of witnesses.1® 
The court may also permit plaintiff’s counsel to in- 


deny counsel’s request to have the 
stenographer read extracts from his 
shorthand notes. Smith v. Northern 
ee Ryz' Cos $140) P6851 79) Wash. 

[c]. Reading whole or excerpts.— 
(1) For the purpose of argument or 
comment, counsel may read such part 
of the testimony as he desires to read, 
and it is error to require him to read 
the whole testimony of a _ witness. 
Goodson v. Des Moines, 23 N.W. 655, 
66 Iowa 255. (2) Where the court 
permits a part of a party’s evidence 
to be read to the jury, if the real ef- 
fect of the evidence touching certain 
facts is not fairly presented in the 
portion read, the court should per- 
mit ffis entire evidence touching such 
matter to be read if he so desires. 
McConkie v. Babcock, 70 N.W. 1038, 
101 Iowa 126. But see Stuckey v. 
Fritsche, 46 N.W. 59, 77 Wis. 329 
(where it is intimated that a party 
may insist on having the whole of his 
testimony read). 

96. Western Tube Co. v. Polobin- 
ski, 61 N.B. 451, 192, Ill. 113 [aff 94 
Tll.App. 640]; Martin v. Orndorff, 22 
Iowa 504. 

97. Podrat v. Narragansett Pier 
R. Co., 78 A. 1041, 32 R.I.. 255. 

98. Gagush v. Hoeft, 171 N.W. 437, 
175 N.W. 170, 208 Mich. 147. 

99. Ark.—Wells Fargo & Co. Ex- 
press v. W. B. Baker Lumber Co., 
171 S.W. 132, 115 Ark, 142. 

Iowa.—Van Vliet Fletcher Automo- 
bile Co. v. Crowell, 149 N.W. 861, 171 
Iowa 64. 

Mo.— Robison y. Floesch Const. Co., 
(App.) 242 S.W. 421. 

Tex.—Houston Chronicle Pub. Co. 
v. Lemmon, (Civ.App.) 193-S.W. 347. 

Wash.—Ralton y. Sherwood Log- 
ging Co., 103 P. 28, 54 Wash. 254. 

[a] It is not error to permit coun- 
sel to use deposition to refresh his 
memory during argument to the jury. 
Blackorby v. Ginther, 158 N.W. 354, 
34 N.D. 248 [cit. Cyc]. 

{b] It is not required that coun- 
sel read whole deposition.—Houston 
Chronicle Pub. Co. v. Lemmon, (Tex. 
Civ.App.) 193 S.W. 347. 

[c] Where there was no serious 
dispute between counsel as to the tes- 
timony contained in a deposition, the 
trial court did not abuse its discretion 
by refusing to permit defendant’s at- 
torney to read portions of the depo- 
sition in the course of his argument, 
Wells Fargo & Co. Express v. W. B. 
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Baker Lumber Co., 171 S.W. 132, 115 oan 


Ark. 142. 

1. Wells Fargo & Co. Express v. 
W. B. Baker Lumber Co., 171 S.W. 132, 
115 Ark. 142. 

2. Ada Coal Co. v. Linville, 153 S. 
Weatilad52 Ky 72. 

3. In criminal prosecutions 
Criminal Law, § 2239. 

Reading law books or opinions of 
courts see supra § 270. 
ee Ill.—Gale v. Rector, 5 Ill.App. 

Ind.—Epps v. State, 1 N.E. 491, 102 
Ind. 539. 

Iowa.—Etzkorn vy. Oelwein, 120 N. 
W. 636, 142 Iowa 107, 19 Ann.Cas. 999. 

Ky.—Kentuecky Public Service Co. 
v. Topmiller, 263 S.W. 706, 204 Ky. 


196. 
Cuddihy, 8 


see 


Mass.—Washburn vy. 
Gray 430. 

Mo.—Brown v. Springfield Traction 
Co., 125 S.W. 236, 141 Mo.App. 382. 

N.C.—Conn v. Seaboard Air Line 
NRE Vit COs Dee Bie rois Lele ci Lenn erat untut 
petehs 641; Huffman v. Click, 77 N.C. 

S.C.—Baker v. Southern Cotton Oil 
Co.7 159 SE 822, 161, SiC. 479%) d= 
wards v. Union Buffalo Mills Co., 159 
S.E. 818, 162 S.C. 17. 

[a] Reading to jury quotations 
from standard books on electricity is 
prejudicial as well as erroneous in 
an action for the death of a con- 
sumer of electricity by electrocution. 
Kentucky Public Service Co. v. Top- 
miller, 263 S.W. 706, 204 Ky. 196. 

[b] While counsel may use medi- 
cal book to aid in framing questions 
asked a physician testifying as an 
expert, he cannot read from such 
books to the jury. Brown y. Spring- 
field Traction’ Co., 125 S.W. 236, 141 
Mo.App. 382. : 

5. SOOry . V..sLcox,. 6) Eng. o9. 

[a] Refusal to permit defendant’s 
counsel to read an extract from text- 
book to defendant’s witness on nerv- 
ous diseases resulting from accident 
and injury, although it would have 
aided defendant’s counsel in arguing 
the case to the jury, is not ground for 
reversal. Chicago ete, kt Cova, 
Pe eieion 111 S.W. 447, 50 Tex.Civ.App. 


Exhibits and illustrations generally 
see infra § 278. 

6. Etzkorn v. Oelwein, 120 N.W. 
636, 142 Iowa 107, 19 Ann.Cas. 999. 

7. Cochran vy. Gritman, 203 P. 289, 
34 Idaho 654. 


Byers v. Nashville, ete., R. Co., 
S.W. 128, 94 Tenn. 345. 

9. Legg v. Drake; 1 OhioSt. 286; 
Wade v. De Witt, 20 Tex. 398. 

10. New Jerusalem Church Gen. 
Convention v. Crocker, 7 OhioCir.Ct. 
327, 4 OhioCir.Dec. 619. 

11. Minter v. Bradstreet Co., 73 S. 
W. 668, 174 Mo. 444. 

12. Williams v. Brooklyn El. R. 
Cosm, LOL INGYsS ur 929 - .brev. onl, other 
grounds 26 N.E. 1048, 126 N.Y. 96]. 

13. In criminal prosecutions see 
Criminal Law § 2236. 

Experiments before jury see Evi- 
dence § 899. 

14. Loreno v. Ross, 133 So. 251, 222 
Ala. 567; Billett v. Michigan Bond- 
ing & Surety Co., 161 N.W. 908, 195 
Mich. 202; Hoffman v. Bloomsburg, 
Cte Rak©Onwas Age ozone 4on ia oOoe 
Louisville, etc., R. Co. v. Ray, 46 S. 
W.. 554, 101-Tenn. , 1: 

[a] Use of different pistol from 
one causing death.—In an action for 
wrongful death, resulting from al- 
leged negligent handling of a pistol, 
allowing counsel to use a pistol oth- 
er than the one causing death, in il- 
lustrating how the pistol was han- 
dled on the occasion of the injury, is 
not error. Loreno y. Ross, 133 So. 
VASA PPEe Nae teal 

{b] Stick of dynamite.—Where, 
in an action for death caused by the 
explosion of dynamite belonging to 
defendant, counsel for plaintiff in 
his argument to the jury used as an . 
illustration a stick of dynamite from 
which the fuse has been removed, 
and, on objection, the court directed 
counsel not to proceed with the illus- 
tration, and counsel insisted that he 
had a right to do so, but in thus 
insisting he addressed himself to the 
court, it was held that, while it is not 
always wise for counsel to persist 
after the court has decided adversely, 
the action of counsel in this case did 
not constitute misconduct. Cincin- 
nati, H. & D. Ry. v. Tafelski, 31 Ohio 
Cir.Ct. 643 [aff 94 N.E. 1108, 83 Ohio 
St. 477]. 

[c] Statement of plaintiff’s rea- 
sons for bringing certain suit cases 
referred to in the evidence into court 
that their color might be known, they 
being brought into the court room 
with the assent and at the request of 
defendants’ attorney, does not consti- 
tute misconduct. Pullman Co. v. 
Finley, 125 P. 380, 20 Wyo. 456. 

15. District of Columbia v. Ches- 
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vite plaintiff to come closer to the jury so that they 
might view and inspect facial sears,+® and may per- 
mit counsel in opening his case,*? or in closing his 
case in argument before the jury, to use diagrams,!® 
the jury being informed that the diagram is not 
evidence;+® or to make or refer to calculations,?° 
although such diagrams and calculations have not 
If counsel claims that the 
diagram he desires to use before the jury in making 
his opening statement is correct and offers to show 
by witnesses that it is correct, it is error to deny 
him the right to use the diagram in making his 
opening statement, and such error is not cured by 
the admission of the diagram during 
portion of the trial upon proof of its correctness.*+ 
The court will not too narrowly 
criticize counsel’s illustrations as long as they are. 
reasonable,?? for counsel is not bound by the eyi- 
dence in giving examples to elarify his theory and 
contentions;** however, illustrations which have no 
bearing in any way on the questions at issue are 


been put in evidence. 


Illustrations. 


improper.” 


sin, 61 App.D.C. 260, 61 F.(2d) 523; 
McDaniel v. Davis, (Mo.) 266 S.W. 
710. 

16. ‘Mizner v. Lohr, 238 N.W. 584, 
213 Iowa 1182. 

17. Hill v. Watkins Water, 
COMES ey ute 49 ey aoe INEY oss 
[dism 44 N.B. 1105, 150 N.Y. 547]. 

18. Aiken v. McMillan, 106 So. 150, 
213 Ala. 494; Hardy v. Randall, 55 
So. 997, 173 Ala. 516; Stafford v. Os- 
kaloosa, 20 N.W. 174, 64 Iowa 251. 
Contra Zube v. Weber, 34 N.W. 264, 67 
Mich. 52. 

[a] UWse of diagram used by ex- 
pert.—-Where a diagram used by an 
expert in explaining his method of 
calculations, although not evidence, 
is necessary for an intelligent under- 
standing of the evidence, a refusal to 
allow counsel in summing up to use 
such diagram is error. Hagan _ v. 
Carr, 48 A. 688, 198 Pa. 606. 

19. Clisby v. Mobile, etc., R. Co., 
29 So. 913, 78 Miss?#937. \ 

20. Royston v. Royston, 29 Ga. 82; 
Kentucky & I. T. R. Co. v. Becker’s 
ING Katy iol VASE eae OO) Oud bees 2 Sartore CRIB 
Dean v. Wabash R. Co:, 129 S.W. 953, 
229 Mo. 425; Sanders v. Boston & M. 
Epmlvome: AO LOm VueNG ds Ole 

[a] ‘Calculating income’ from hy- 
pothetical verdict.—Where, in an ac- 
tion for injuries to a passenger, the 
court charged the jury in estimat- 
ing his damage to consider his physi- 
cal condition before and after the 
injury, the physical pain and mental 
anguish, if any, suffered by him on 
account of his injuries at the time 
and since, as shown by the evidence 
and loss of time, etc., and to find a 
verdict for such a sum as in the 
jury’s judgment would reasonably 
compensate plaintiff for his injuries, 
it was not error for plaintiff's coun- 
sel in argument to assume a hypo- 
thetical case in which a verdict was 
returned for twenty thousand dollars, 
and state that the ordinary incomé 
on that amount would not bring an 
annual income as great as plaintiff's 
strength and health had brought be- 
fore the accident. Dean v. Wabash 
R. Co., 129° S.W.. 958, 229- Mo. 425. 


etc., 
805 


21. Battishill v. Humphreys, 64 
Mich. 494, 31 N.W. 894. 

22. Jones v. Colvard, 109 So. 877, 
215 Ala. 216; Shelley v. Chilton’s 


Adm’r, 32 S.W.(2d) 974, 236 Ky. 221; 
Land Finance Corporation v. Grafton 
County Hlectric Light & Power Co., 
144 A. 845, 83 N.H. 518. 

[a] Beading’ newspaper to illus- 
trate use of term.—Counsel is enti- 
tled, in reply to his adversary’s ar- 
gument that the word ‘woman’ could 
not be used as a term of reproach or 
contempt, to read a supposed newspa- 


TRIAL 


a subsequent 
Cause.*° 


‘es a 


[§§ 278-280 


[§ 279] 9. Reference to Similar Cases and Ver- 
dicts Therein.?° It is improper and usually a ground 
for reversal for counsel in argument to refer to 
verdicts in similar cases and state the amount of 
damages awarded, and that such verdicts had been 
sustained by the courts,?® or to read to the jury 
reports of cases showing recovery of large verdicts 
in similar cases;?7 if, however, it is apparent from 
the verdict that the jury were not influenced there- 
by, the verdict will be permitted to stand.? 
a mere reference to another similar suit involving 
one of the parties to the present action, the result 
not being mentioned, is not error.?® ; 

[§ 280] 10. Comments on Prior Proceedings in 
Matters shown by the files, not pertain- 
ing to the trial at bar, and not brought before the 
jury in connection with it, cannot be made use of 
in argument;*! thus it has been held to be improper 
for counsel to read the record of facts shown by an 
affidavit for change of venue and to comment there- 
on,*? or to state to the jury what appeared in af- 


And 


fidavits for continuance at a previous term,®? al- 


per item, where it is perfectly plain 
it is only used as illustrating his ar- 
gument. Georgia Southern & F. Ry. 
Co. v. Ransom, 73 S.E. 858, 10 Ga. 
App. 558. 

23. Clark v. Adams, (Ariz.) 5 P. 
(2a) 413; Tradesmen’s Nat. Bank of 


a Ee v. Harris, 291 P. 38, 


145 Okl. 

[a] In servant’s action for inju- 
ries alleged to have produced trau- 
matic pneumonia, where a physician 
testified that the accident did not 
cause the disease, the argument, 
stating an illustration of a man so 
injured, who did not know he had 
pneumonia, which eventually killed 
him, was not improper. Arkansas 
Cent. R. Co. v. Goad, 206 S.W. 901, 136 
Ark. 467 [cert den 39 S.Ct. 291, 249 
U.S. 609, 63 L.Ed. 800 (error dism 40 
S.Ct. 8, 250 U.S. 676, 63 L.Hd. 1201)]. 

[b] Anecdote as illustrative of 
theory.—Overruling of an objection 
to an anecdote related, by counsel in 
argument to the jury, not related to 
any fact in the case, and not stated 
as a fact and not bearing on any ma- 
terial inquiry before the jury, but 
merely as illusttative of his theory of 
the case, is not error. -Starr Jobbing 
House y. May Hosiery Mills, 93 So. 
572, 207 Ala. 620. 

24 Sergeant v. Grand ‘Rapids & I. 
Ry. Co., 164 N.W. 500, 198 Mich. 385. 

25. Reading opinions in other or 
similar cases see supra § 270. 

26. Ala.—Louisville & N. R. Co. v. 
Atkinson, 104 So. 835, 20 Ala.App. 
620 [cert den by Sup. Ct. 104 So. 837, 
Pils Alas ioe cals H 

Ill. Quiney Gas, ete., Co. v. Bau- 
man, 104 Ill.App. 600 [aff 67 N.E. 
807, 203 Ill. 295]. And see as sus- 
taining this view Richardson vy. Nel- 
son, 77 N.E. 5838, 221 Ill. 254. 

Mich.—Finn y. Adrian, 53 N.W. 614, 
93 Mich. 504. 

Mo.—Whittom vy. Adams Express 
Co., (App.) 182 S.W. 1387. 

N.H.—Noble v, Portsmouth, 30 A. 
419, 67 N.H. 183. 

N.Y.—Bagully v. Morning Journal 
Assoc., 56 N.Y.S. 605, 38 App.Div. 522. 

Pa.—Stern v. Germantown Pass. R. 
Co., 28 Leg.Int. 30. 

Tenn.—Pullman Co. v. Pennock, 102 
S.W. 73, 118 Tenn. 565. 

[a] Attorney’s remark to jury, 
that supreme court had not for a 
long period’ set aside a verdict as ex- 
cessive, is prejudicial misconduct. 
Derflinger v. Ward Baking Co., 141 A. 
49551, 2.92 WER we Dib 

27. Evansville v. Wilter, 86 Ind. 
414; Porter yv..»Choen, 60) .Ind; 838: 
Derflinger v, Ward Baking Co., 141 A. 
495, 292 Pa. 575; Galveston, etc., R. 
Co. v. Wesch, 22 S.W. 95%, 85 Mex. 


593; Western Union Telegraph Co. v. 
Ray, (Tex.Civ.App.) 147 S.W. 1194; 
Houston, ete, R. Co. v. Gee, 66 S.W. 
78, 27 Tex.Civ.App. 414; Western Un- 
ion Tel..Co. v. Teague, 27 SW. 958, 
8 Tex.Civ.App. 444; Dillingham v. 
Wood, 27 S.W. 1074, 8 Tex.Civ.App. 
71; Ricketts v. Chesapeake, ete., R. 
Co., 10 S.E. 801, 33 W.Va. 433, 25 Am. 
SRS 90D, 7 RAS 3545 s/ContraiiNnonr= 
folk, -ete., RR. Co. .v. Harman, 8 S.E: 
251,083 Va. Dds: 

[a] Such error is not cured by 
counsel’s withdrawal of obnoxious 
matter, or by the court’s charge that 
the matter had nothing to do with the 
case and they were to give it no sig- 
nificance. Bagully v. Morning Jour- 
nal Assoc., 56 N.Y.S. 605, 38 App.Div. 
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28. Finn v. Adrian, 53 N.W. 614, 
938 Mich. 504. 

[a] Former case against same de- 
fendant.—In an action against a rail- 
road for death of plaintiff's minor 
child, it was not improper or objec- 
tionable for counsel for, plaintiff, in 
discussing the law of the case to the 
court in opening argument, to read 
to the court the report of a former 
case against the same defendant for 
death of a minor son, in which fifteen 
thousand ‘dollars was awarded and 


‘held not excessive by the supreme 


court, counsel for defendant having 
invoked no action by the court to re- 
move the jury from the room during 
such reading, but having merely as- 
serted that the facts of the other case 
should not be considered by the jury 
in arriving at a verdict, to which the 
court assented, and stated that the 
jury would be so instructed, doing so’ 
subsequently in general terms. Lou- 
Iswille ve New RCo. ve CLrosss terse: 
908, 205 Ala. 626. 

29. Holden v. Cantrell, 84 S.H. 826, 
100 S.C. 265. 

30. In criminal prosecutions 
Criminal Law § 2256. 


see 


31. Blaisdell v. Davis, 48 A. 14, 72 
Vite 205; 
o2,, Kansas, City.) ete: | Ree Com. ve 


Sokal, 32.S.W. 497, 61 Ark. 130; Hil- 
liard v. Beattie, 59 N.H. 462. 

[a] Mere reference to opponents 
obtaining change of venue.—A _ re- 
mark in the opening statement of 
counsel that the case was instituted 
in B Colunty and brought to the coun- 
ty of the trial by the adverse party 
by change of venue, the statement 
being true’and being a history of the 
case showing how it came to the jury, 
is not reversible error. Vawter vy. 
Hultz, 20 S.W. 689, 112 Mo. 633. 

3s. Louisville, ete., R. Co. v. Van 
Eaton, (Miss.) 14 So. 267; 
v. Davis, 48 A. 14, 72 Vt. 295 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


Blaisdell] 


§ 280] 


though as to the latter there is contrary authority.?* 
Moreover, it is generally held to be improper for 
counsel to inform the jury as to the result of a for- 
mer trial in either his opening statement®® or his 
argument,*° or on an appeal from a judgment of 
a justice’s court to acquaint the jury with the re- 
sult of the trial below,** or to state what the rulings 
on a particular point were on a previous trial,®® 
or to read to the jury in the coneluding argument 
the charge delivered by the judge on such trial,®? 
or to read to the jury records or opinions in other 
cases out of proceedings in which the cause at bar 
Likewise, it is improper for him on 
the second trial to read the opinion and mandate of 
the appellate ‘court,* or to read an opinion of the 
supreme court affirming an order 
trial,#? or to read to the jury the opinion of the 
supreme court on a question of fact in the same case 
and to remark that the supreme court said that the 
testimony on the first trial tended to show the fact,** 
or on retrial to read a discussion from the opinion 
on the former appeal as to whether under the facts 


originated.?° 


TRIAL 


of, law,** or to 


of the supreme 
same case.*? 


granting a new 
hand, it is not 


then presented plaintiff was negligent as matter 


{a] Where both counsel refer to 
such affidavits, the verdict will not be 
set aside on that ground. Donovan 
v. Bie iain 28 N.W. 516, 61 Mich. 
467. 

34. See cases infra this note. 

{a] In Iowa (1) a motion and af- 
fidavit filed by defendant at a former 
term to obtain a continuance, being 
a part of the record, are, as such, a 
proper subject for comment by coun- 
sel for plaintiff in his first argument. 
Hanners vy. McClelland, 37 N.W. 389, 
74 Iowa 318. (2) -It is not error for 
the court to overrule an objection to 
the reading in plaintiff's closing ar- 
gument of a motion of defendant for 
a continuance in the case and to the 
commenting thereupon, on the ground 
that the motion was not in evidence. 
The motion, being a part of the rec- 
ord, is a proper matter of comment by 
the opposite party without having 
been formally offered in evidence. 
Cross v. Garrett, 35 Iowa 480. (3) 
Although an affidavit was not filed 
in the case in which it was used, but 
in another case pending between oth- 
er parties, where it appears that it 
was filed with the understanding that 
it should be treated as applying also 
to the case in which it was read and 
that it was so treated, it being a part 
of the record, may be read and com- 
mented on. Brannum vy. O’Connor, 
42 N.W. 504, 77 Iowa 632. 

35. Elliott v. Luengene, 44 N.Y.S. 
775, 20 Mise. 18. See also King v. 
Heilig, 203 Ill.App. 117. 

[a] Where record of previous case 
was coilateral matter, not relevant 
to any issue in the subsequent case, 
it is not error for the court to’ refuse 
to permit counsel for defendant in his 
opening statement to the jury to re- 
fer to that record. Boggs v. Boggs, 
114 A. 474, 1388 Md. 422. 

Opening statement generally 
supra §§ 251-2538. 

36. Ala.—Harsh v. Heflin, 76 Ala. 
499; Dupuy v. Wright, 60 So. 997, 7 
Ala.App. 238. 

Ill.— Springfield Consol. R. Co. y. 
Bell, 134 I1l.App. 426. 

Ky.—City of Covington v. Faul- 
haber, 197 S.W. 1065, 177 Ky. 623 
{reh overr 199 S.W. 32, 178 Ky. 586]. 

Mo.—Bishop v. Brittain Inv. Co., 
129 S.W. 668, 229 Mo. 699, Ann.Cas. 
1912A 868; Evans v. Trenton, 20 S. 
W. 614, 112 Mo. 390; Messerli v. Bant- 
rup, (App.) 235 S.W. 485; Chowning 
v. Parker, 78 S.W. 677, 104 Mo.App. 
674. 

Neb.—Adams vy. Fisher, 120 N.W. 
194, 83 Neb. 686; Bolan v. Williams, 
15 N.W. 716, 14 Neb. 386. 4p 


N.J.—Zacharewitz v. Stamato, 
N.Y.—Haas v. Newberry, 179 N.Y. 


see 


A. 379, 7_.N.J.Misc.. 847. 


S._ 816, 190 App.Div. 275. 
N.D.—Steen v, Neva, 163 N.W. 272, 
37 N.D. 40. 

Pa.—Fisher v. Pennsylvania Co., 
34 Pa.Super. 500. 

8.C.—Craig v. Augusta-Aiken Ry. 
Con cds S.-H. 983; (3899S: C. 161. 

Tex.—Houston Chronicle Pub. Co. 
v. McDavid, (Civ.App.) 173 S.W. 467; 
Prewitt v. Southwestern Tel., ete, 
Cd., 101 S.W. 812, 46 Tex.Civ.App. 123; 
Underwriters’ Fire Assoc. v. Henry, 
(Civ.App.) 79 S.W. 1072; Houston, 
ete., R. Co. v« Gee; 66.S.W. 78,.27 Tex. 
Civ.App. 414; Atwood v. Brooks, 16 
S.W. 535, 4 Tex.A.Civ.Cas. § 88. , 

Vt.—In re Barney’s Will, 44 A. 75, 
71 Vt. 217. 

Wash.—Smith v. Northern Pac. Ry. 
Co., 140 P. 685, 79 Wash. 448. 

[a] Especially where reversal of 
case was for error of law, and not 
on the facts. Haas v. Newberry, 179 
N.Y.S. 816, 190 App.Div. 275. 

{[b] To state that on former trial 
plaintiff recovered verdict on same 
evidence is erroneous. Attaway v. 
Mattax, (Tex.App.) 14 S.W. 1017. 

{e] Trial in court from which ap- 
peal taken.—On the trial of a cause 
in the district court on appeal from 
the county court, it was error for 
counsel to inform ‘the jury as to the 
result of the trial in the county court, 
and for the court to emphasize the 
fact, and reprimand opposing coun- 
sel for objecting to such statements. 
Adams v. Fisher, 120 N.W. 194, 83 
Neb. 686. 

[d] Statement that plaintiff’s evi- 
dence had gotten practically nowhere 
in former trials.—In an action for 
misrepresentation, inducing a farm 
exchange contract, it was error for 
defendant’s counsel to tell the jury 
that this was plaintiff’s third triai, 
and on the same evidence he had 
“gotten practically nowhere.” Mes- 
serli v. Bantrup, (Mo.App.) 235 S.W. 
485. 

[e] Reference to change of coun- 
sel for new trial.—Counsel’s attempt, 
in his argument to the jury, to draw 
an inference unfavorable to plaintiff 
from the fact that plaintiff was rep- 
resented on this trial by different 
counsel from the one who had repre- 
sented him on the first trial, is un- 
warranted and improper., Shea v. 
Shea, 204 N.Y.S. 560, 209 App.Div. 228. 

[f] Statement by counsel for con- 
testant of will that, unless propo- 
nent succeeded better in his proof 
than on a former trial, he would not 
be able to substantiate the facts stat- 
ed by his counsel, is improper and 
cannot be held harmless. In re Bar- 
ney’s Will, 44 A. 75, 71 Vt. 217. 

[g] Sustaining objections to argu- 
ment of counsel that his client was 
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state to the jury that there was 


want of unanimity in the appellate court in its 
decision on appeal from the former judgment,*® or 
to state that a former judgment was reversed on a 
technicality and that defendant was preparing to 
appeal from any judgment that might be rendered,*° 
or to make abusive remarks concerning a decision 


court on a former appeal of the 


It is likewise improper for him on 
the trial of a condemnation case before a jury to 
read and comment on the report of the viewers ap- 
pointed to assess the damages,*® or, in an action 
of libel, to read to the jury the decision of another 
judge in overruling a demurrer to the complaint 
to the effect that the writing complained of ap- 
parently charges a breach of trust.*® 


On the other 
eround for reversal that counsel 


states that the case has been to the supreme court,°®° 
or that there was a previous trial where the refer- 
ences do not go to the extent of telling the jury 
the result of the trial or amount of the verdict,®1 
where the latter statement 1s a mere restatement 


“let out” of former proceeding in 
which the action was dismissed as to 
him is not error, especially where 
counsel actually succeeds in making 
considerable argument of this char- 


acter. Gardiner v. McPike, (Mo. 
App.) 184 S.W. 956. 
37. Quinlan MHeyboer, 137 N.W. 


64, 171 Mich. 228 (holding reference 
not improper in particular case). 

38. Bulen v. Granger, 25 N.W. 188, 
58 Mich. 274. 

39. Butler v. Slam,’50 Pa. 456. 

40. Wolf v. Shannon, 50 I11.App. 
396; Nash v. Burns, 35 Ill.App. 296; 
Corning vy. Woodin, 8 N.W. 572, 46 
Mich. 44. 

41. Lewis v. Barnes, (Mo.) 220 S. 


W. 487; Watkins v. Boston & M. R. 
Pl so As ieLosasor Naki LO. 
42. Clark v. Iowa Cent. Ry. Co., 


144 N.W. 332, 162 Iowa 630, Ann.Cas. 
1916B 457. But see Genslinger v. New 
Illinois Athletic Club of Chicago, 252 
Ill.App. 298 [rev on other grounds 
171 N.E. 514, 339 Ill. 426] (where 
opinion part of stipulation of facts). 

43. Laughlin v. Grand Rapids St. 
R. Co., 44 N.W. 1049, 80 Mich. 154. 

Reading opinions in other cases 
see supra § 270. 

.. Olney v. Boston, ete., RR! 'Co., 
59 A. 387, 73 N.H. 85 (holding further 
that this is so although counsel 
states that he wishes the jury to 
consider what was said merely as his 
opinion of the law). 

45. Philadelphia Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 35 A. 688, 
Wt, evan ese 

46. Illinois Cent. R. Co. 
Magione 330, #19 Ky. 452, 

47. Martin v. Courtney, 83 N.W. 
503, 81 Minn, 112. 

48. Goodwine y. Evans, N.E. 
1031, 134 Ind. 262. 

49. Press’ -Pub. Co..'v. McDonald, 
63)[ HR 423.83 Jd CsO.A, Lhbs 260 uc AS bas 

50. Smith v. Nippert, 48 N.W. 253, 
ROU ASe 13ib: 

51. Chicago Union Traction Co. v. 
Lawrence, 113 Ill.App. 269 [aff 71 N. 
tO aati LLL. lO oven anil LOL pase 
Luengene, 44 N.Y.S. 775, 20 Misc. 18 
(in opening statement); Heddles v. 
Chicago, etc., R. Co., 46 N.W. 115; 77 
Wis. 228, 20 Am.S.R. 106. 

fa] Reference not requiring dis- 
charge of jury.—A statement of 
plaintiff's counsel in the jury’s pres- 
ence on a new trial, granted because 
of failure of instructions given for 
defendant to reach the jury through 
inadvertence of defendant’s counsel, 
that the latter “ought to tell what oc- 
curred at previous trial, and whose 
fault it was,” is not ground for re- 
versal. Shields v. Kansas City Rys. 
Co., (Mo.) 264 S.W. 890. 


Vir OUT, 
27 Ky.L. 
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of matter stated by opposing counsel,5? or where 
the verdict is correct,°® or unless there would oth- 
An allusion to a 
former verdict when made in legitimate cross-ex- 
And it has been held 
not to be improper for counsel in argument, in order 
to lend color to his conclusions, to tell the jury 
that he was connected with the first trial of the 
Where the findings in a former ease be- 
tween the parties are admitted in evidence, it is, 
of course, proper for counsel to refer to the mat- 


erwise be a failure of justice.>4 


amination is not improper.®® 


case.°® 


52. Olson v. Solverson, 38 N.W. 
329, 71 Wis. 668. 

53. Beatty v. Clarkson, 83 S.W. 
1033, 110 Mo.App. 1. . 

54. Stancell v. Kenan, 33 Ga. 56; 


Chicago, etc., R. Co. v. Dillon, 15 N.E. 
L801 23 510,55 AmsSiR. 3559—bait 
24 Ill.App. 203]; Brusie v. Peck Bros. 
& Co., 16 N.Y.S. 648 [rev on other 
grounds 32 N.E. 76, 135 N.Y. 622, 4 
Silv.App. 625]. 

55. Duthie v. Shepherd, 186 P. 919, 
32 Idaho 633. 

[a] Where plaintiff testified to 
proposals for compromise, the asking 
of a question by defendant’s counsel 
as to whether this was after defend- 
ant recovered a judgment against 
plaintiff in the lower court was not 
improper. Duthie v. Shepherd, 186 
P. 919, 32 Idaho 633. 

56. Bishop v. Brittain Inv. Co., 129 
S.W. 668, 229 Mo. 699, Ann.Cas.1912A 

6 


868. 
57. Gjurich v. Fieg, 129 P. 464, 164 
Cal. 429, .Ann.Cas.1916B 111. 
Comment on matters in evidence 
generally see infra §§ 285-287. 
58. Reference to protection by in- 
surance or other indemnity: 
In general see supra § 111. 
As affecting liability insurance par- 
ticularly see Liability Insurance § 
128 


In examination of jurors on their 

voir dire see supra § 250. 

59. Smith v. Boggett, 118 So. 283, 
218 Ala. 227; Clark-Pratt Cotton Mills 
Co: v. Bailey, 77 So..995, 201 Ala. 333; 
Coe v. Van Why, 80 P. 894, 83 Colo. 
315, 3 Ann.Cas. 552; Joyce v. Biring, 
(Mo.App.) 43 S.W.(2d) 845; Cady v. 
Lang, 115 A. 140, 95 Vt.. 287. But see 
Tremblay v. Harnden, 38 N.E. 972, 162 
Mass. 383 (holding that, even where 
defendant has testified to his insur- 
ance, but does not rely on it as a de- 
fense to the suit, it is improper for 
counsel tg argue it to the jury). 

{a] If tostimony as to insurance 
was properly admitted, counsel has a 
right to comment upon it. Joyce v. 
Biring, (Mo.App.) 43 S.W.(2d) 845; 
Rix vey Rix, ON Hein L Gl AI S38: x 

[b] Where there was matter in 
evidence, without objection, relating 
to the insurance of defendant and so 
interwoven with the facts of the case 
as to be inseparable, the court’s re- 
fusal to permit counsel to comment 
in argument is error. Smith vy. Bag- 
gett, 118 So. 283, 218 Ala. 227. 

[c] Facts disclosed by defendant’s 
witness.—In a personal injury action, 
where defendant’s counsel is also 
counsel for insurance company by 
whom defendant is protected by lia- 
bility insurance, and a witness in be- 
half of defendant without objection 
testifies to facts which disclose the 
existence of insurance, a non pros. 
will not be ordered merely because 
plaintiff's counsel comments on that 
evidence and the relations of the wit- 
ness with the insurance company. 
International Co. vy. Clark, 127 A. 647, 
147 Md. 34. 

{[d] Argument of counsel held not 
to contain improper reference to de- 
fendant’s insurance.—(1) In an ac- 
tion for personal injuries caused by 
a fall from a truck, the argument of 
plaintiff’s counsel that the evidence 
in the case shows that plaintiff made 
immediate report of the accident, 
and there was a contradiction wheth- 


TRIAL 


ease on trial.®° 


er it was a verbal or written report, 
was not improper as referring to the 
report of an insurance company in- 
terested in the case. Muehlebach v. 
Muehlebach Brewing Co., (Mo.App.) 
242 S.W. 174. (2) That owner of 
truck driven by plaintiff voluntarily 
disclosed insurance, and plaintiff’s 
counsel, after mentioning owner’s ap- 
parent lack of interest, argued that 
defendant was not particularly inter- 
ested, there is no sufficient ground to 
warrant holding that counsel inten- 
tionally represented defendant was 
insured. Willhite v. Freed, 299 P. 
COM SO rae 

Comment on matters not in issues 
and evidence generally see infra §§ 
282-284. 

60. Ala.—Edwards v. Earnest, 89 
SO 029) 206 PAlas I 3220 AnMIRe TSsirs 
Standridge v. Martin, 84 So. 266, 203 
Ala. 486; Clark-Pratt Cotton Mills 
Co. v. Bailey, 77 So. 995, 201 Ala. 333. 

Ark.—Vineyard v. Storm, 51 S.W. 
(2d) 860. 

Colo.—Vindicator Consol. Gold Min. 
Conv, Pirstbrook, 36 b> 313. 36" Colo. 
498; Coe v. Van Why, 80 P. 894, 33 
Colo 3d, 3 ANN Casto bie 

Fla.—Sutton v. Hancock, 141 So. 
532; Ryan v. Noble, 116 So. 766, 95 
Fla. 830. 

Ga.—O’Neill Mfg. Co. v. Pruitt, 36 
Sri ROO ell OM Crater lon alte 

Ill.—Emery Dry Goods Co. vy. De 
Hart, 130 Ill.App. 244; Himrod Coal 
Con. Vv. “Beckwith, “Way Ti Appy 379s 
George A. Fuller Co. v. Darragh, 101 
Tll.App. 664. 

Ind.—Flamion v. Dawes, 169 N.E. 
60, 91 Ind.App. 394. 

Iowa.—Berridge v. Pray, 210 N.W. 
916, 202 Iowa 663. 

Ky.—Kentucky Wagon Mfg. Co. v. 
Duganics, 113 S.W. 128. 

Md.—International Co. v. Clark, 127 
A. 647, 147 Md. 34. 

Mass.—Tremblay v. Harden, 38 N. 
HK. 972, 162 Mass. 383. 

Mich.—Sherwood v. Babcock, 175 
N.W. 470, 208 Mich. 536; Morrison v. 
Carpenter, 146 N.W. 106, 179 Mich. 
207, Ann.Cas.1915D 319. See also 
Heck, -v.. Henne), 26S. NW. 12. “233 
Mich. 198 (argument of defendant’s 
counsel in automobile collision case, 
relating to payment by local citizen, 
into coffers of outside insurance com- 
pany, is reversible error). 

Mo.—Allen v. Autenrieth, (App.) 
280 S.W. 79; Doster v. Chicago, M. & 
Str. Ry. Co; GADD.) 158" Sawin 440. 

Mont.—Wilson vy. Blair, 211 P. 289, 
65 Mont. 155, 27 A.L.R. 1235. 

Neb.—Lewis v. Beckard, 225 N. W. 
462, 118 Neb. 533. 

N.Y.—Ritacco v. City of New 
Rochelle, 168 N.Y.S. 190, 180 App.Div. 
559; Fitzgibbons vy. Schenectady Ry. 
Co., 145 N.Y.S. 401, 160 App.Div. 66; 
Hordern v. Salvation Army, 109 N.Y. 
S. 131, 124 App.Div. 674; Kent v. La- 
jotte, 170 N.Y.S. 545, 103 Mise. 496; 
Lassig v. Barsky, 87 N.Y.S. 425; Lip- 
schutz v. Ross, 84 N.Y.S. 632, 14 N.Y. 
Ann.Cas. +52. 

N.C.—Stanley v. Whiteville Lum- 
ber Co., 114 S.E. 385, 184 N.C. 302. 

Or.—Rosumny v. Marks, 246 P. 723, 
118 Or. 248; Zimmerle v. Childers, 
136 P. 349, 67 Or. 465. 

Pa.—Hollis v. U. S. Glass Co., 69 
A. 55, 220 Pa. 49; Walsh v. Wilkes 
Barre, 64 A. 407, 215 Pa. 226. 

S.C.—Hill v. Southern Ry. Co., 126 


[§§ 280-281 


ters covered by them.5? 

[§ 281] 11. Reference to Protection of Defend- 
ant by Insurance or Other Indemnity.* 
matter is properly within the issues and evidence,*® 
it is generally held to be highly improper and ordi- 
narily a ground for reversal for counsel in argu- 
ment to advise the jury directly or by insinuation 
that defendant is insured against or has indemnity 
against any verdict rendered against him in the 
Where, over the objection of plain- 
tiff, defendant has injected the matter into the 


Unless the 


S.E. 642, 131 S.C. 159; Burgess v. Ger- 
many-Roy-Brown Co., 113 S.E. 118, 
120 S.C. 285. 

Tenn.—Prewitt-Spurr Mfg. Co. v. 
Woodall, 90 S.W. 6238, 115 Tenn. 605. 

Tex.—D. & H. Truck Line v. La- 
velle, (Civ.App.) 7 S.W.(2d) 661; Con- 
lisk v. Bender, (Civ.App.) 245 S.W. 


941; Coon v. Manley, (Civ.App.) 196 
S.-W. 606; Lone Star Brewing Co. v. 
Voith, (Civ-App.) 84 S.W. 1100. 


Vt.—Landry v. Hubert, 137 A. 97, 
100 Vt. 268; Cady v. Lang, 115 A. 140, 
95 Vt. 287; Daggett v. Champlain 
Mfg: Co, 45° Al T55.N71. Vt. 370: 

Va.—Lanham v. Bond, 160 S.E. 89, 
15% Va. 167; 2B Lorillard Cos. Clay, 
104 S.E. 384, 127 Va. 734. 

Wis.—Sweet v. Underwriters’ Cas- 
ualty Co., 240 N.W. 199, 206 Wis. 447; 


Papke v. Haerle, 207 N.W. 261, 189 
Wis. 156. 
[a] Any deliberate and willful at- 


tempt by plaintiff's attorney to in- 
fluence the jury by reference in his 
argument to insurer or to the fact 
that defendant is protected by insur- 
ance is reprehensible, and usually 
warrants withdrawal of a juror and 
continuance. International Co. v. 
Clark, 127 A. 647, 147 Md. 34. 

[b] Persistence by counsel in im- 
proper argument with regard to lia- 
bility insurance, despite a ruling of 
the court that he should pursue the 
argument no further, is in itself such 
gross misconduct as to constitute re- 
versible error. Rosumny v. Marks, 
246 P. 723, 118 Or. 248. 

[ce] Custom to insure against lia- 
bility.—In action against owners of 
mine for damages for the death of 
a workman in the mine, it was error 
for plaintiff's counsel, without any 
evidence on which to base his state- 
ment, to comment in his argument to 
the jury upon a custom of employers 
and mining companies to protect 
themselves against liability on ac- 
count of injuries to their employees 
by taking out insurance in insurance 
companies against such liability. And 
the error was not cured by an in- 
struction by the court to the jury 
that the remarks must not be con- 
sidered by them for any purpose. 
Coe v. Van Why, 80 P. 894, 33 Colo. 
315, 3 Ann.Cas. 552. 

[ad] Comparing surety to insurer. 
—Argument in a personal injury ac- 
tion against a sheriff and surety that 
the sheriff's bond was like an insur- 
ance policy is improper. Fidelity & 
Deposit Co. of Maryland v. Common- 
wealth, 21 S.W.(2d) 452, 231 Ky. 346. 

[e] Reference to counsel’s own 
accident insurance.—Counsel’s argu- 
ment in a tort action, referring to ac- 
cident insurance carried by him, say- 
ing that he, a lawyer, could earn his 
living after losing a hand and could 
collect insurance for it, but plaintiff, 
being a laborer, must make his living 
with his hands, is not erroneous as 
touching on the subject of defendant’s 
liability insurance. Jackson vy. Enola 
Ginning Co., 138 S.E. 289, 139 S.C. 513. 

{f] Reference to right of recov- 
ery over.—tIn an action against two 
carriers for personal injuries to a 
passenger, it is improper for plain- 
tiff's counsel to argue to the jury 
that the defendant carrier, the action 
having been dismissed as to the other, 
can litigate with the other carrier the 
question of which company’s negli- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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case, it is not error for counsel for defendant to 
make reference thereto in his argument.®! 
also been held that, where the fact that defendant 
carries casualty insurance is brought out by him 
on cross-examination of one of plaintiff’s witnesses, 
he cannot complain that continual references by 
plaintiff to such fact influenced the jury to return 
Further, it is the rule in some 
jurisdictions that, where the insurance company is 
substantially a party to the action and the facts 
are before the jury,®* or where insurer’s interest 


a liberal verdict.®2 


gence caused the injury and thus in- 
vite the jury to make a scapegoat out 
of the one company in the belief that, 
if innocent, it might have redress. 
Doster v. Chicago, M. & St. P. Ry. Co., 
(Mo.App.) 158 S.W. 440. 

[g] Reference to indemnity to 
contractor.—In an action for injuries 
by falling into an excavation made 
by defendant under a city sewer con- 
tract, statement by plaintiff's coun- 
sel in argument that the contract 
included an allowance to defendant 
for accidents in the course of the 
work, accompanied by reading a pro- 
vision thereof making the contractor 
liable for damages due to limproper 
protection of the work, is improper. 
Morrison v. Carpenter, 146 N.W. 106, 
179 Mich. 207, Ann:Cas.1915D 319. 

{h] Allusion to indemnity of offi- 
cer.—In replevin against a sheriff for 
chattels taken upon attachment, the 
sheriff being the real party in inter- 
est although he has an indemnity 
bond, statement of counsel in argu- 
ment that he was not the real party 
in interest, thus bringing before the 
jury the fact that he- had the in- 
demnity bond, is improper. Zim- 
Bete v. Childers, 136 P. 349, 67 Or. 
465. 

{i] Remark that jury did not need 
“to worry much about the verdict 
against defendant” is not t6 be con- 
strued as an invitation to the jury to 
consider evidence excluded by the 
court to the effect that defendant was 
insured against liability for plain- 
tiff’'s damages, in the absence of evi- 
dence showing such meaning. lBur- 
Te v. Stowe, 96 N.W. 29, 134 Mich. 

Ci] Insinuating illustration.— 
Where it was defendant’s contention 
that he was not liable for his driver’s 
injury to plaintiff because the driver 
was deviating from his line of em- 
ployment, argument of plaintiff's 
counsel that defendant would have 
scorned such an idea had it been the 
truck that was injured and he had 
been trying to collect from the insur- 
ance company, and referring on ob- 
jection to the fact that one T was in 
the insurance business and went with 
defendant to the hospital to see plain- 
tiff, was error, and was not excused 
as being used by way of illustration 
only. Edwards v. Earnest, 89 So. 729, 
ZOGrAT Arde 227A RR. £387. 

{k] Objection that defendant was 
protected.—Interruption of argument 
of defendant’s counsel that defend- 
ant should not be required to pay, by 
objection of plaintiff's counsel that 
defendant was protected, is unjusti- 
fiable. D. & H. Truck Line v. Laval- 
lee, (Tex.Civ.App.) 7 S.W.(2d) 661. 

Improper argument as ground for 
reversal see Appeal and Prror §§ 
2938-2939. 

61. Lisanti v. William F. Kenny 
Co., 232 N.Y.S. 103, 225. App.Div. 129 
[aff 166 N.E. 347, 250 N.Y. 621]. 

[a] Workmen’s compensation in- 
surance——A reference by plaintiff's 
counsel, in a suit for the death of an 
employee, to workmen’s compensa- 
tion insurance, introduced into the 
case by defendant’s counsel, in his 
opening statement, and later by his 
introduction of the policy into evi- 
dence over plaintiff’s objection, to 
prove liability under the compensa- 
tion act, is not error. Lisanti v. Wil- 
liam F. Kenny Co., 232 N.Y.S. 103, 
225 App.Div. 129 [aff 166 N.E. 347, 
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It has 
good faith,®® it 


his argument. 


250 N.Y. 621]. 

62. McTague v. Dowst, 64 
949, 51 App.Div. 206. 

63. St. Louis & Tennessee River 
Packet Co. v. Nowland, 215 S.W. 11, 
279 Mo. 500. 

[a] Insurance company as sub- 
stantially party to case.—In an ac- 
tion by the owner of a river steam- 
boat to recover for its loss at wharf 
from the charterer and the surety on 
his bond, insurance companies who 
had made an adjustment with plain- 
tiff owner being substantial parties 
to the action, and the facts being 
fully before the jury, remarks of 
counsel in arguing for defendants in- 
dicating the interest of the insurance 
companies in the issue on trial were 
not error. St. Louis & Tennessee 
River Packet Co. v. Nowland, 215 S. 
W. 11) 279 Mo.500; 

64. Bishop v. Musick Plating 
Ma 3 S.W.(2d) 256, 222 Mo.App. 
65. 


Nixa. 


Bishop vy. Musick Plating 
Works, supra. 
66. In criminal prosecutions see 


Criminal Law. §§ 2242-2244. 
67. U.S.—Union Pac. R. Co. v. 
Mield/yi37, ees) 169 CiGuas -53 6: 
Ala.—Alabama Power Co. v. Good- 


win, 99 So. 158, 210 Ala. 657; Wilhite 
Veg Eirickeye poe sOnl 5 (Jb 9e Alas es GF 
Metcalf v. St. Louis, ete., R. Co., 47 
So. 158, 156. Ala: 240; Hundley ‘v. 
Chadick, 19 So. 845, 109 Ala. 575; 
Jackson v. Robinson, 9 So. 391, 93 
Ala. 157; Wolffe v. Minnis, 74 Ala. 


386; Bugg v. Mitchell, 103 So. 713, 
20 Ala.App. 555. j 
Ark.—Hall v. Jones, 195 S.W. .399, 


129 Ark 18 3CSt. onis), TPM. ¢& 'S-'R: 
Co; Vv... “Hairston, (18S sSuwWee soo eS 
Ark. 314; St. Louis, I. M. & S. Ry. 


Co. v.. Earle, 146 S.W. 520, 103 Ark. 
356; St. Louis, I. M. & S. Ry. Co. v. 
Aiken, 140 S.W. 698, 100 Ark. 487; 
St.-Louis, TI.’ M.'& 'S. Ry. Co. v:"De- 
vaney, 135 S.W. 802, 98 Ark. 83; St. 
Louis, etc., R. Co. v. Briggs, 113 S.W. 


644, 87 Ark. 581; Boone v. Holder, 
112 S.W. 1081, 87 Ark. 461, 15 Ann. 
Cas:77353 Little Rock, ete." Re-Cor ws 


Cavenesse, 2 S.W. 505, 48 Ark. 106. 

D.C.—Washington & O. D. Ry. Co. 
v. Dulany, 53 App.D.C. 67, 288 F. 421. 

Fla.—Watkins v. Sims, 88 So. 764, 
81 Fla. 730. 

Ga.—Georgia, etc., R. Co. v. Pound, 
36 S.E. 312, 111 Ga. 6; Johnson v, 
Slappey, 11 S.E. 862, 85 Ga. 576; Dick- 
erson v. Burke, 25 Ga. 225. 

Idaho.—Kerby v. Oregon Short 
Line R. Co., 264 P. 377, 45 Idaho 636. 

Ill.—Trainer v. Baker, 195 I1l.App. 
216; Mississippi Valley Traction Co. 
v. Coburn, 132 Ill.App. 624; Emery 
Dry Goods Co. v. De Hart, 130 Ill. 
App. 244; Supreme Lodge M. W. W. 
v. Jones, 113 Ill.App. 241. See Park- 
er v. Chicago Rys. Co., 200 Ill.App. 9. 
See also Wellman y. Wellman, 191 Ill. 
App. 514. \ 

Ind.—Indianapolis Journal News- 
paper Co. v. Pugh, 33 N.E. 991, 6 Ind. 
App. 510. 

Ky.—Monohan v. Grayson County 
Supply Co., 54 S.W.(2d) 311, 245 Ky. 
781 [foll Monohan v. Moorman, 54 §S. 
W.(2d) 315, 245: Ky. 789; Monohan y. 
Decker, 54 S.W.(2d) 315, 245 Ky. 790, 
and Monohan y. Whitely, 54 S.W.(2d) 
315, 245 Ky. 790]; Wells v. King, 292 
S.W.°777, 219 Ky. 201; Pullman Co. v. 
Pulliam, 218 S.W. 1005, 187 Ky. 213; 
Louisville & N. R. Co. v. Baker’s 
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has been expressly admitted and the jurors have 
been examined on their voir dire as to their con- 
nections with such company,** so long as he acts in 


is not misconduct for counsel to 


refer to defendant’s protection in the course of 


[§ 282] 12. Comments on Matters Not in Evi- 
dence or within Issues**—a. In General. 
on either side should be confined to the issues and 
the evidence and should not be permitted to state 
facts in argument. not in evidence,®* or not within 


Connsel 


Adm’ r; -210) .S.W., 674,183 “Ky. 7955 
Ross v. Kohler, 174 S.W. 36, 163 Ky. 
583, © R.ALT915D, 6215" Cincinnati, 
NO.  & TT. BUR yi, Co. uve Martin £157 
S.W. 710, 154 Ky. 348; Davis v. Brown, 
32 S.W. 614, 36 S.W. 534, 98 Ky. 475, 
17 Ky.L. 1428. 
Me.—Rolfe v. Rumford, 66 Me. 564. 
Mass.—Menard v. Boston, etc., R. 
Co., 23 N.E. 214, 150 Mass. 386. 
Mich.—Gagush vy. Hoeft, 175 N.W. 
170, ° 271° NEWe” 4373 (208) Michs e147; 
Liebler v. Carrel, 118 N.W. 975, 155 
Mich. 196; In re More, 117 N.W. 329, 
153 Mich. 695; Reed v. Louden, 116 N. 
W. 1073, 153 Mich. 521; Hirshfield v. 
Waldron, 47 N.W. 239, 83 Mich. 116. 
Miss.—Nelms & Blum Co. v. Fink, 
131 So. 817, 159 Miss, 372. 
Mo.—Moore v. St. Joseph & G. I. 
Ry. Co., 186 S.W. 1035, 268 Mo. 31 [aff 
37 S.Ct. 278, 243 UlS: 311,°61 L.Hd. 
741]; Neff v. Cameron, 111 S.W. 1139, 
213 Mo. 350, 127 Am.S.R. 606, 18 L. 
R.A.N.S. 320; Hankins v. St. Louis- 
San Francisco Ry. Co., (App.) 31 S. 
W.(2d) 596 [cert quashed 46 S.W. 
(2d) 849]; Davis v. Wells, (App.) 27 
S.W.(2d) 714; City Trust Co. v. Cun- 
ningham, (App.) 7 S.W.(2d) 456; 
Jackman v. St. Louis & H. Ry. Co., 
(App.) 206 S.W. 244; Schlavick v. 
Friedman-Shelby Shoe Co., 137 S.W. 
79, 157 Mo.App. 83; Torreyson v. 
United Rys. Co. of St. Louis, 129 S. 
W. 409, 144 Mo.App. 626; Harper v. 
Western Union Tel. Co.,, 92 Mo.App. 
304; Koch v. Hebel, 32 Mo.App. 108. 
N.H.—Morrison v. Noone, 100 A. 45, 
78 N.H. 338; Bullard v. Boston & 
Maine R. R. Co., 5 A. 838, 64 N.H. 27, 
10 Am.S.R. 367; Cross v. Grant, 62 
N.H. 675, 18 Am.S.R. 607; Tucker v. 
Henniker, 41 N.H. 317. 
N.Y.—Williams v. Brooklyn El. R. 
Co., 26 N.E. 1048, 126 N.Y. 96; Cherry 
Creek Nat. Bank v. Fidelity & Casu- 
alty Co. of New York, 202 N.Y.S. 611, 
207 App.Div. 787; Horton v. Terry, 
110 N.Y.S. 646, 126 App.Div. 479; 
Keenan v. Metropolitan St. R. Co., 
103, «Noe OL, iste App Diva obs 
N.Y.Ann.Cas. 453; Freeman v. Zirger, 
210 N.Y.S. 712, 125 Misc. 288; Cook v. 
Ritter, 4 E. D. Smith 253. 
N.C.—Conn vy. Seaboard Air Line 


RY. .CO., loouw.buy ood oe aOdae NROyuedione 
77 A.U.R. 641; Palmer v. Palmer, 103 
eH es dale gd io aN Or 6.6.6. 


Ohio.—Cincinnati Traction Co. v. 
McKim, 13 OhioApp. 108; The L. S. 
& M.S." Ry. Co. v.” Lotto, 170- Ohio 
Cir.Ct.N.S. 160; Wadsworth v. Purdy, 
31 OhioCir.Ct. 110; American Bond- 


ing Co. of Baltimore v. Conroy, 11 
OhioN.P.N.S. 382. 

Or.—Zimmerle y. Childers, 136 P. 
349, 67 Or. 465. 

Pa.—Saxton y. Pittsburg R. Co., 68 


A. 1022, 219 Pa. 492. 

8.C.—McLane vy. Metropolitan Life 
Ins. Co., 151 S.E. 608, 154 S.C. 366. 

S.D.—Egan vy. Dotson, 155 N.W. 
783, 36 S.D. 459, Ann.Cas.1917A 296. 

Tex.—Davis v. Hill, (Commn.App.) 
298 S.W. 526 [aff (Civ.App.) 291 S.W. 
681]; Saveg v. Federal Mortg. Ca., 
(Civ.App.) 54 S.W.(2d) 238; Dallas 
Ry. & Terminal Co. v. Bankston, (Civ. 
App.) 83 S.W.(2d) 500 [rev on other 
grounds (Commn.App.) 51 S.W.(2d) 
304]; Brown Cracker & Candy Co. v. 
Castle, (Civ.App.)* 26 S.W.(2d) 435 
[error dism 31,S.W.(2d) 630, 119 Tex. 
447]; Travelers’ Ins. Co. v. Peters, 
(Civ.App.) 3 S.W.(2d) 568; Fergu- 
son v. American Bank & Trust Co., 
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the issues.°§ Thus it is generally 


(Civ.App.) 295 S.W. 929; Automobile 
Underwriters of America v. Radford, 
(Civ.App.) 293 S.W. 869; U.S. Fidel- 
ity & Guaranty Co. v. Weir, (Civ. 
App.) 286 S.W. 565; City of Mart v. 
Hasse, (Civ.App.) 281 S.W. 318; Crow 
v. Monroe, (Civ.App.) 273 S.W. 886; 
Kansas City, M. & O. Ry. Co. v. Swift, 
(Civ.App.) 204 S.W. 135; Strawn Coal 
Co. v. Trojan, (Civ.App.) 195 S.W. 
256; Hambleton v. Southwest Texas 
Baptist Hospital, (Civ.App.) 172 S.W. 
574; Southern Kansas Ry. Co. of 
Texas v. Shinn, (Civ.App.) 153 S.W. 
636 [rev (Commn.App.) 207 S.W. 87]; 
Western Union Telegraph Co. v. Ray, 
(Civ.App.)- 147 <S.W.. 11943") Chicago, 
R. I. & G. Ry. Go. v. Goodrich, (Civ. 
App.) 136 S.W. 81; Gulf, etc., RCo. 
v. Dickens, 118 S.W. 612, 54 Tex.Civ. 
App: joetgn Missouri, sete.) RCo. Vv. 
Moore, 105 S.W. 532, 47 Tex.Civ.App. 
531; Taylor v. Blackwell, (Civ.App.) 
105 S.W. 214; Texas, ete, R. Co. Ne 
Beezley, 101-S.W. 1051, 46 Tex.Civ. 
App. 108; Missouri, etc., R. Co. v. 
Cherry, 97 S.W. 712, 44 Tex.Civ.App. 
232; Phcenix Assur. Co. v. Stenson, 
(Civ.App.) 68 S.W. 542; Rotan v. 
Maedgen, 59 S.W. 585, 24 Tex.Civ. App. 
558; Trinity, etc., R. Co. v. O’Brien, 
46 S.W. 389, 18 Tex.Civ.App. 690; 
Atchison, ete., R. Co. v. Bryan, (Civ. 
App.) 28 S.W. 98; International, etc., 
R. Co. v. Greenwood, 21 S.W. 559, 2 
Tex.Civ.App. 76. 

Wis.—Schaefer v. Fond du Lac, 80 
N.W. 59, 104 Wis. 39. 

vVt.—Ward v. Ward, 99 A. 635, 91 
Vt. 157; Fadden v. McKinney, 89 A. 
351, 87 Vt. 316; Lawson v. Crane & 
Hall, 83 Vt. 115, 74 A. 641; Daggett v. 
Champlain Mfg. Co., 45 A. 755, 71 Vt. 
370. 

Wash.—Sullivan v. Seattle Electric 
Co., 97 P. 1109, 51 Wash. 71, 130 Am. 
S.R. 1082. 

{a] Arguments held to he im- 
proper as violative of rule.—Tennes- 
see Coal, Iron & R. Co. v. Wilhite, 100 
So. 135, 211 Ala..195; Alabama’ Fuet 
& Iron Co. v. Williams, 91 So. 879, 207 
Ala. 99; Louisville & N. R. Co. v. 
Holland, 55’ So. 1001, 173 Ala. 675; 
Louisville & N. R. Co. v. Mason, 64 
So. 154, 10 Ala.App. 263; Nuckols v. 
Andrews, 60 So. 592, 6 Ala.App. 275; 
Johnston Bros. Co. v. Bentley, 56 So. 
742, 2 Ala.App. 281; Johansen v. 
Arizona Hotel, 291 P. 1005, 87 Ariz. 
166; Kennedy v. Quinn, 266 S.W. 462, 
166 Ark. 509; Denison v. Keiser, 148 
S.W. 1023, 104 Ark. 94; Buchhalter v. 
Myers, 276 P. 972, 85 Colo. 419; Wolc- 
zek v. Public Service Co. of Northern 
Illinois, 174 N.E. 577, 342 Till. 482; 
Herricks v. Chicago & E. I. R. Co., 
100 N.E. 897, 257 Ill. 264; Steinberg 
v. Northern Illinois Telephone Co., 260 
Ill.App. 538; Frechett v. Illinois Cent. 
Re Co. 197M App.. 2130) Pischer ove 
Midland Casualty Co., 189 Ill.App. 486; 
Stanton v. Chicago City Ry. Co., 188 
Ill.App. 502; Hggers v. Hardwick, 155 
Ill.App. 254; Effron, Kushner & Co. 
v. American Ry. Express Co., 193 N. 
W. 539, 195 Iowa 1168; Sheldon Fix- 
ture Co. v. Atlas Oil Co., 159 N.W. 983, 
178 Iowa 413; Colker v. Connecticut 
Fire Ins. Co.,. 7 S.W.(2d) 502, 224 Ky. 
837; Louisville & N. R. Co. v. Wilson, 
176 S.W. 980, mod 178 S.W. 1049, 165 
Ky. 151, 709; Knights of Maccabees 
of the World v. Shields, 172 S.W. 696, 
162 Ky.; 392%, Cincinnati, Ny O. & T: 
P. Ry. Co. v. Martin, 157° S.W. 710, 154 
Ky. 348; Master Spark Co. v. Hicker- 
son, 179, N.W. 232,,.211. Mich. “411; 
Davidson v. Chinese Republic Restau- 
rant Co., 167 N.W. 967, 201 Mich. 389, 
L.R.A.1918E 704; Eberts v. Mt. Clem- 
ens Sugar Co., 148 N.W. 810, 182 Mich. 
449; Ruttle v. What Cheer Coal Min- 
ing Co., 125 N.W. 787, 161 Mich. 150; 
Morse v. Phillips, 128 So. 336, 157 
Miss. 452; Pickwick Greyhound Lines 
vy. Silver, 125 So. 340, 155 Miss. 765; 
Valley Dry Goods Co. v. Buford, 75 
So. 252, 114 Miss. 414; Rothschild v. 
Barck, 26 S.W.(2d) 760, 324 Mo. 1121; 
pe SCL ee eee 
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held to be error | for the court to 


Kirkpatrick v. Wells, 6 S.W.(2d) 591, 
319 Mo. 1040; Henry v. Illinois Cent. 
R. Co., (Mo.) 282 S.W. 423; Stanton 
v. Jones, (Mo.App.) 19 S.W.(2d) 507; 
Stroud v. Doe Run Lead Co., (Mo. 
App.) 272 S.W. 1080; Franklin v. 
Kansas .City, 248 S.W. 616, 213 Mo. 
App. 154; Whittom v. Adams Ex- 
press. Co.) CMo:App.)- 182. 5SsWi kaits 
Cameron v. Cameron, 144 S.W. 171, 162 
Mo.App. 110; O’Donnell v. McElroy, 
138 S.W. 674,.157 Mo.App. 547; Truel 
v. Missouri, K. & T. Ry. Co., 128 S. 
W. 223, 143 Mo.App. 380; Barnes v. 
City of St. Joseph, 123 S.W. 541, 139 
Mo.App. 545; Zogoplos v. Brown, 146 
A. 862, 84 N.H. 134; Haselton v. 
Maser, 144 A. 784, 83 N.H. 498; Tuttle 
v. Dodge, 116 A’-627, 80° N.Y .304; 
Chellis Realty Co. v. Boston & M. R. 
Ree LOGAN 42s TONG aod kanal 
v. Philbrook, 97 A. 977, 78 N.H. 144; 
Palmer v. Dimick, 94 A: 268, 77 N.H. 
565; Turner v. Socheco Mfg. Co., 77 
A. 999, 75 N.H. 521; Inslee v. Roches- 
ter:& S:R.Co., 213 -N.Y.S.,6, 214 App. 
Div. 680; Getty v. Roger Williams 
Silver (Co: 180 NY.S. 275,’ 190 App: 
Div. 672; Chrudinsky v. Evans, 167 P. 
562, 85 Or. 548; Zimmerle v. Childers, 
136 P. 349, 67 Or. 465; Allen Iron & 
Steel Co. v. Provident Iron & Steel 
Co., 63 Pa.Super. 459; O’Connor v. 
Bonney, (S.D,) 231 N.W. 521; Hgan v. 
Dotson, 155 N.W. 7838, 36 S.D. 459, 
Ann.Cas.1917A 296; Indemnity Ins. 
Co. of North America v. Harris, (Tex. 
Civ.App.) 53 S.W.(2d) 631; Dallas Ry. 
& Terminal Co. v. Smith, (Tex.Civ. 
App.) 42 S.W.(2d) 794; Dallas Ry. & 
Terminal Co. v. Bankston, (Tex.Civ. 
App.) 33 S.W.(2d) 500 [rev (Commn. 
App.) 51 S.W.(2d) 304]; Federal Life 
Ins. Co. v. Herring, (Tex.Civ.App.) 
269-S.W. 255 [aff (Commn.App.) 280 
S.W. 742]; Bruyere v. Liberty Nat. 
Bank of Waco, (Tex.Civ.App.) 262 S. 
W. 844; Adams v. Adams, (Civ.App.) 
253 S.W. 605 [error dism 278 S.W. 
1114) 114° Tex? 5827; Koch ‘v.. Haller, 
(Tex.Civ.App.) 237 S.W. 329; Hous- 
ton Electric Co. v. Schmidt, (Tex.Civ. 


App.) 233 S.W. 637 [rev (Commn. 
App.)- 242 °S.W.. 1019}: Green —v. 
Green, (Tex.Civ.App.) 235 S.W. 980; 


Galveston, H. & H. R. Co. v. Hodnett, 
GhexCiv. App.) 182, Saw uns. Gult, Cy 
& S. F. Ry. Co. v. Sullivan, (Tex.Civ. 
App.) 178 S.W. 615; Gulf, T. & W. Ry. 
Co. v. Culver, (Tex.Civ.App.) 168 S.W 
514; . Moss v. Slack, (Tex.Civ.App.) 
141 S.W. 1063; Kansas City, M. & O. 
Ry. Co. of Texas v. Bigham, (Tex.Civ. 
App.) 138 S.W. 432; Galveston Hlec- 
tric Co. v. Dickey, 120 S.W. 1134, 56 
Tex.Civ.App. 490; Cummings v. Con- 
necticut General Life Ins. Co., 148 A. 
484, 102 Vt. 351; Calliguiri vy. Marro, 
106 A. 780, 93 Vt. 186; Fadden v. Mc- 
Kinney, 89 A. 351, 87 Vt. 316; Bragg 
v. Hammack, 155 S.E. 683, 155 Va. 419, 
74 A.L.R. 723; Baker-Matthews Lum- 
ber Co. v. Lincoln Furniture Mfg. Co., 
149—S.H. 517, 1638 Va. 143° Norfolk 
Southern R. Co. vy. Fentress, 102 S.B. 
588, 127 Va. 87; Rogers v. Kangley 
Timber Co., 132 P. 781, 74 Wash. 48; 
Sims v. Carpenter, Frazier & Co., 69 
S.E. 794, 68 W.Va. 228. 

[b] Arguments held not improper 
as being on matters outside the evi- 
dence.—Alabama Power Co. v. Good- 
win, 99 So. 158, 210 Ala. 657; Southern 
Cotton Oil Co. v. Woods, 78 So. 907, 
201 Ala. 553; Windham v. Newton, 
76 So. 24, 200 Ala. 258; Jordan v. 
Smith, 64 So..317, 185 Ala. 591; Na- 
tional Life Ins. Co. of America v. 
Hedgecoth, 77 So. 422, 16 Ala.App..272 
[cert den 77 So. 1000, 201 Ala. 696]; 
Missouri Pac. R. Co. v. Skipper, 298 
S.W. 849, 174 Ark. 1083 [cert den 48 S. 
Ct. 322, 276 U.S. 629; 72 L.Ed. 740]; 
St. Louis, I. M. & SS. Ry: Co. v. Evans, 
132 S.W. 648, 96 Ark. 547; Expansion 
Gold Mining & Leasing Co. v. Camp- 
bell, 163 P. 968, 62 Colo. 410; Ganguz- 
za v. Sampsell, 184 Ill. App. 34; Smith 
v. Swigart, 149 Ill.App. 21; Schroeder 
v. Wells, (Ky.) 298 S.W. 806; Kam- 
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permit counsel in summing up to 


mer-Friedman Co. vy. Caskey, 287 S.W. 
977, 216 Ky. 504+. Rishy v.. Welch’s 
Adm’r, 162 S.W. 553, 157 Ky. 19; Nor- 
ris v. St. Louis, I. M. & S. Ry. Co., 
144 S.W. 788, 239 Mo. 695; Rupp v. 
Chicazo, “B.&"Q) RR. €Co., “Mo. App) 
234 S.-W. 1050; Miller v. Firemen’s 


Ins. Co., 229 S.W. 261, 206 Mo.App. 
475; Colby v. Lee, 142 A. 115, 688, 83 
N.H. 303; Moore v. Hoyt, 116 A. 29, 


80 N.H. 168; Watts v. Derry Shoe Co., 
114 A. 859, 80 N.H. 152; Parker v. 
Town of New Boston, 104 A. 345, 79 N. 
H. 54; Boucher v. Thibeau, 74 A. 1047, 
75 N-H. 597; Alwine v. Valley Smoke- 
less) CoallCos115 A. 8820271) Par bieles 
Borderland Hardware Co. v. Saenz, 
(Tex.Civ.App.) 9 S.W.(2d) 1049; City 


of Beaumont v. Dougherty, (Tex.Civ. 
App.) 298 S.W. 6381; 


Decatur Cotton 
Seed Oil Co. v. Taylor, (Tex.Civ.App.) 
182 S.W. 401; Ft. Worth & D.C. Ry. 


Co. v. Firestone, (Tex.Civ.App.) 173 S. 
We oho 


Missouri, K. & T. Ry. Co. of 
Texas v. Coker, (Tex.Civ.App.) 143 
S.W. 218; Crane v. Wood, (Tex.Civ. 
App.) 138 S.W. 444; Producers’ Oil 
Co. v. Barnes, (Civ.App.) 120 S.W. 
1023 [aff 131 S.W. 531, 103 Tex. 515]; 
Requa v. Daly-Judge Mining Co., 148 
P. 448, 46 Utah 92; Beaulac v. Robie, 
LOT, A.A 107, 935 Vit. 2055. Carleton aw: 
E. & T. Fairbanks & Co., 93 A. 462, 88 
Vt. 537; In re Bean’s Will, 82 A. 734, 
85 Vt. 452; Seeley v. Central Vermont 
Ry. Co.,,-92' A. 28, 83 Vt.. 178. 

[ec] Argument of counsel substan- 
tially quoting testimony of a witness 
is not bad for immaterial variations. 
Carleton v. E. & T. Fairbanks & Co., 
93 A. 462, 88 Vt. 537. 

[d] It is not easy to determine 
whether or not counsel has violated 
the rule, and the matter will rest 
largely in the trial court’s discretion. 
Travelers’ Ins. Co. v. Peters, (Tex.* 
Civ.App.) 3 S.W.(2d) 568. 

fe] Leaving propriety of state- 
ment to jury.—Where there is evi- 
dence on a subject and the court does 
not recollect the exact evidence, and 
the official stenographer is not pres- 
ent, it is not error to leave it to the 
jury to say whether the evidence war-. 
ranted the remarks of counse}. Obert 
v. Strube, 51 Mo.App. 621; Grace v. 
McArthur, 45 N.W. 518, 76 Wis. 641. 

{f] All items of official audit to 
which exception has been directed be- 
ing of no probative force, the refusal 
of the court to permit argument there- 
on is not error. Stockwell v. Snyder, 
(Tex.Civ.App.) 51 S.W.(2d) 812. 

[g] Reference to admission not 
agreed to by its purported maker.— 
Defendants, having made no offer to 
prove that insured delivered benefit 
certificate to his children, believing 
that the same would be paid to them 
at his death, objection was properly 
sustained to the statement of defend- 
ants’ counsel that it was admitted 
that the certificate had been delivered 
under such belief, since the record 
cannot be made to show an admission, 
where counsel for the opposite party 
does not agree thereto. Hadley vy. 
Modern Woodmen of America, (Mo. 
App.) 205 S.W. 101. 

(h] Reference to settlement and 
offers of compromise.—(1) An allu- 
sion to an offer of peaceful settle- 
ment, being incompetent in evidence, 
cannot be alluded to in counsels’ 
argument, St. Joseph Ry., Light; Heat 
& Power Co. v. Starnes, (Mo.) 52 S.W. 
(2d) 852 [aff (App.) 22 S.W.(2d) 73]. 
(2) Under a statute providing that ne- 
gotiations looking to a settlement be- 
tween litigants cannot be disclosed 
to the jury, a statement of plaintiff's 
counsel in suit against two joint 
tort-feasors that one had settled, and 
the: terms thereof, was improper. 
Tankersley v. Lincoln Traction Co., 
163 N.W.'850, 101 Neb. 578. 

Inadmissibility of offers of compro- 
mise see Evidence § 347. 

68. Ala.—Pursell v. Laney, 115 So. 
28, 217 Ala. 140; Harris v. State, 109 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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read to the jury written matter which has not 
been introduced in evidence,®® to state its contents 
to the jury,*° to convey to the jury the impression 
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show.?* 


that the writing is adverse to his opponent,7! to 


So. 291, 215 Ala. 56. See also Louis- 
ville & N. R. Co. v. Perkins; 51 So. 
870, 165 Ala. 471, 21 Ann.Cas. 1073 
(which holds that a certain argument 
not strictly pertinent is not error, 
where no fact is asserted, but simply 
an argument made and an inference 
drawn). 

Ark.—St. Louis, ete, R. Co. v. 
Crowder, 103 S.W. 172, 82 Ark. 562: 
Ft. Smith Light, ete., Co. v. Flint, 99 
S.W. 79, 81 Ark. 231; Monte Ne R. 
Sa v. Phillips, 96 S.W. 1060, 80 Ark. 

Conn.—Slade v. Harris, 135 A. 570, 
105 Conn. 436. 

Ga.—Cone v. Augusta, 47 S.E. 633, 
120 Ga. 80. 

Idaho.—Kerby v. Oregon Short Line 
R. Co., 264 P. 377, 45 Idaho 636. 

Ill.— Kowalczyk v. Swift & Co., 160 
N.E. 588, 329 Til. 308; Angelos v: 
Pelias, 150 Ill.App.~ 527. 

Ilowa.—Cedar Rapids Nat. Bank v. 
Carlson, 136 N.W. 659, 156 Iowa 343. 


103 S.W. 245, 126. Ky. 155, 31 Ky.L. 
613, 11 L.R.A.N.S. 238; Hurst v. Wil- 
liams, 102 S.W. 1176, 31 Ky.L. 658. 

Mich.—Pheenix Ins. Co. y. Allen, 83 
Am.DP. .756,, 11 Mich. 501. 

Mo. —Chawkley v. Wabash Ry. Co., 
297 S.W.420,.317 Mo. 7825. ‘Taylor 
Metropolitan St. Ry. Co., 165 S.W. 
327, .256, Mo. 191; Nicoletti,-v.. Park 
Circuit & Realty Co., (App.) 287 S.W. 
661; Chapman v. Missouri Pac. R. 
Co., 269 S.W. 688, 217 Mo.App. 312; 
Steinburg v. Levy, (App.) 236 +S.W. 
909. ; 

N.J.—Humphreys v. FPastlack, 51 A. 
775, 63 N.J.Eq. 136. 

N.Y.—Meyer v. Cullan, 54 N.Y. 392; 
Youngentob v. Luongo, 249 N.Y.S. 415, 
139 Misc. 840. 

Okl1.—City of Shawnee v. Sparks, 
110 P. 884, 26 Okl. 665, L.R.A.1918D 1. 

Or.—Chrudinsky v. Evans, 167 P. 
062, 85 Or. 548. 

Pa. —Freeman v. Wilkes-Barre, etc., 
Traction Co., 36 Pa.Super. 166. 

Tex.—Dallas Ry. & Terminal Co, v. 
_Bankston, (Civ-App.) 33 S.W.(2d) 500 
“ [rev on other grounds (Commn.App.) 
51 S.W.(2d) 304]; Hull & Kennedy v 
Christian, (Civ.App.) 283 S.wW. Te 
Crow v. Monroe, (Civ.App.) 273 S.W. 
886; Texas & P. Ry. Co. v. Rasmus- 
sen, (Civ.App.) 181 S.W. 212; Gulf, 
(Oy 25S. EVs, COs Vis Sullivan, (Civ. 
App.) 178 S.W: 615; Quinn y. Dickin- 
son, (Civ.App.) 146 S.W. 993; Clark 
v. Bohms, (Civ.App.) 37 S.W. 347. 

Vt.—Montpelier, ete, R. Co. v. 
Macchi, 52 A. 960, 74 Vt. 403. 

Wash.—Taylor v. Spokane, P. & S. 
Ry. Co., 130 P. 506, 72 Wash, 378 [rev 
120 P. 889, 67 Wash. 96]; Sullivan v. 
Seattle. Hlectric.Co.,..97, P;,,.1109,..51 
Wash. 71, 130 Am.S.R. 1082, 

[a] Rule applied.—Rose v. Magro, 
124 So. 296, 220 Ala. 120; Hamrick v. 
Town of Albertville, 122 So. 448, 219 
Ala. 465; Ford v. Bradford, 117 So. 
429, .218 Ala. 62; Hines v. Thomas- 
ville Light & Power Co., 90 So. 316, 
206 Ala. 420; City of Birmingham v. 
Kircus, 99 So. 780, 19 Ala.App. 614: 
Provident Life & Accident Ins. Co. of 


Chattanooga, Tenn., v. Black, 73 So. 
C5», 15 TAla. App. A374 .Amore vii Di 
Resta, (Cal.App.) .13)\ P.(2d) 986; 


Labbe Mfg. Co. v. Samples, 2 P.(2d) 
1086, 89 Colo. 3338: Mishoe v. Beaty, 
127 S.E. 870, 160 Ga. 283; Genslinger 
v. New Illinois Athletic Club of Chi- 
cago, 171 N.E. 514, 339 Ill. 426 [rev 
252 Ill.App. 298]; Joseph v. Evans, 
170 N.E. 10, 338 Ill. 11; Kelleher v. 
Chicago City, Ry. Co., 100 N.B. 145, 
256 Ill. 454 [rev 167 Ill.App. 325]; 
Lake St. El. R. Co. v. Shaw, 67 N.E. 
374, 203 Ill. 39 [rev 103 Ill.App. 662]; 
Bacon v. Walsh, 184 Ill.App. 3877; 
Dent v. Jefferson County Com’rs, 235 
Pie Siioyerdbom ean. 'oL94 
Foundry Co. v. Shepard, 92 N.E. 75, 
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206 Mass, 102; 
Ry. .'CoyY 163 NeW: 
308; Sélby in?) Detroit RR. 7 'Coi; 
81 NoW.. 106) 4.222 Mich. oul? 
Britton v. Michigan Cent. R. Co., 
76 N.W. 1048, 118 Mich. 491; Ross 
v. Detroit, 56 N.W. 11, 96 Mich. 447; 
Jenkins v. Chase, (Mo.) 53 S.W.(2d) 
21; Olfermann v. Union Depot R. Co., 
28 S.W. 742, 125 Mo. 408, 46 Am.S.R. 
483; Evans v. Trenton, 20 S.W. 614, 
112 Mo. 390; Peters vy. Matthews- 
Thomas Freight & Express Co., (Mo. 
App.) 51 S.W.(2d) 1389; City Trust 
Co. v. Cunningham, (Mo.App.) 7 S.W. 
(2d), 456; Rooker v. Deering S. 
IR e(OOws 247 S.W. 1016, 215 Mo.App. 
481; Baird vy. Larabee Flour Mills 
Corporation, 220 S.W. 988, 203 Mo. 
App. 432; Carney v. Concord St. R., 
57 A. 218, 72_N.H. 364; Little v. Bos- 
ton, etc., R. Co:, 55 A. 190, 72 N.H. 61; 
Heald v. Concord, etc., R. Co., 44 A. 
77, 68 N.H. 49; Freedman v. Press 
Pub. Co., 117 N.Y.S. 946, 64 Mise. 85; 
De Grazia v. Ferretti, 64 N.Y.S. 408, 
31 Mise. 761 [rev 62 N.Y.S. 1124, 31 
Mise. 805]; McLaurin v. Williams, 95 
S.B. 559, 175 N.C. 291; Bailey v. Wal- 
ton, 123 N.W.. 701, 24 S.D. 118; Gulf, 
etc:, R.) Co. v., Jones, 11 S:w: 185, 73 
Tex. 232; Adams v. Adams, (Civ. 
App.) 253 S.W. 605 [error dism 278 
S.W. 1114, 114 Tex. 582]; Selden- 
Breck Const. Co. v. Kelley, (Tex.Civ. 
App.) 168 S.W. 985; Evart v. Dal- 
rymple, (Tex.Civ.App.) 131 S:W. 223; 
Gulf, C. & S.. F. Ry. Co. v. Dickens, 
(Tex.Civ.App.) 118 S.W. 618; Gulf, 
GC. & S. F. Ry:.,Co.)v.* Dickens, (Civ: 
App.) 118° S.W. 612, 54 Tex.Civ.App. 
637; Missouri, etc., R. Co. v. Nesbit, 
88 S.W. 891, 40 Tex.Civ.App. 209; St. 
Louis Southwestern R. Co. v. Boyd, 
88 S.W. 509, 40 Tex.Civ.App. 93; Mis- 
souri, etc., R. Co. v. Walden, (Tex. 
Civ.App.) 46 S.W. 87; The Oriental v. 
Barclay, 41 S.W. 117, 16 Tex.Civ.App. 
193; Greenville Oil, ete., Co. v. Dav- 
enport, (Tex.Civ.App.) 87 S.W. 624; 
Russ v. Good, 97 A. 987, 90 Vt. 236; 
Blaisdell v. Davis, 48 A. 14, 72 Vt. 
295; Wood v. Agostines, 47 A. 108, 72 
Vt. 51; Schaidler v. Chicago, etc., R. 
Co., 78 N.W. 732, 102 Wis. 564. 

[b] Reference to excluded issue 
improper.—In an action against an 
automobile owner for injuries result- 
ing from frightening plaintiff's horse, 
where the court charged that evidence 
on the issue of contributory negli- 
gence, in that the horse was unsafe, 
and would become unmanageable at 
the sight of an automobile, could not 
be considered in arriving at a verdict, 
this became the law of the case as to 
this matter, and it was error to over- 
rule plaintiff's objection to defend- 
ant’s counsel referring to this evi- 
dence in his argument. Bliss v. Wol- 
cott, 107 P. 423, 40 Mont. 491, 135 
Am.S.R. 636. 

[c] Argument held not improper 
as outside issues.—Moore v. King, 
(Mo.) 178 S.W. 124; Jaggard v. Met- 
ropolitan St. Ry. Co., 174 S.W. 371, 264 
Mo. 142; Clayton v. Hydraulic Press 
Brick Co., (Mo.App.) 27 S.W.(2d) 52; 
Tulsa Street Ry. Co. v. Beauchamp, 
223 P. 636, 98 Okl. 52; Woodhouse v:' 
Woodhouse, 130 A. 758, 99 Vt. 91. 

[d] Where complaint consists of 
several counts as to one of which it 
is dismissed on the ground that there 
is no evidence to support it, the court 
should confine plaintiff on the sum- 
ming up to the evidence given on the 
other counts. Meyer v. Cullen, 54 N. 
NEEDS EP 

[e] Where court directed verdict 
for plaintiff and submitted to jury 
merely question as to attorney’s fees, 
it was proper to limit the argument 
to such issue. People’s State Bank 
Vil Penello; 227, PB. 190, 67) CalApp: 
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Halloran v. Michigan 
1009, 197 Mich. 


69. Vv. 


[64 C.J.] 268 


refer to it in argument,7? and state what it would 
It is also improper for counsel to argue 
or comment on excluded evidence,** unless its ex- 


moet 169 N.W. 842, 204 Mich. 
116. 
N.Y.—Koelges v. Guardian L. Ins. 
Com SAUNEX 26 a:83 
N.C.—Conn v. 


GO, 


Seaboard Air Line 


Ry. Go.n859) SA 330) 200) N.C? UST ONT, 
A.L.R. 641; State v. Bryan, 89 N.C. 
bods f 


Pa.—Mullen y. Union Cent. L. Ins. 
CospsTiA. 988; 1182 Pa; 1150. 

S.D.—Griffiths v. Zetlitz, 190 N.W. 
817, 46 S.D. 45. 

fa] Reading document in ccourt’s 
absence.—In an action for personal 
injuries, conduct of defendant’s coun- 
sel during argument, while the pre- 
siding judge was absent, in producing 
and reading a paper which was not in 
evidence and which he stated was 
the original notice served on defend- 
ant, containing notice that plaintiff's 
counsel asserted that attorney’s lien 
to the amount of more than six thou- 
sand dollars on the damages sued for 
was improper. Caplan v. Reynolds, 
182 N.W. 641, 191 Iowa 453. 

[b] Letter offered in evidence but 
never read to the jury is properly ex- 
cluded from the argument, where 
failure to read it to the jury at the 
proper time was not excused. Foster 
v. Prichard, 128 S.W. 1187, 60 Tex. 
Civ.App. 353. 

[c] etter in possession of, but 
not introduced by, counsel.—It is not 
error to refuse counsel permission to 
comment on a letter, where the exist- 
ence of the letter was developed on 
cross-examination for the purpose of 
showing where it was at the time of 
the trial, where counsel himself had 
the letter in his own possession at 
the trial, and could have offered it in 


Sirenaie Bond v. Cole, 49 Pa.Super. 
144. 
70. Koelges v. Guardian L. Ins. 


0: 8 T IN. Y638. 

71. Baldwin v. Grand Trunk R. 
Co:, 15 A. 411, 64 N.H. 596. : 

7 “Hoxte” v.° Home “Ins-’ ‘Co. 38 
Conn, 471; Cohen v. Drake, 42 P. 529, 
13 Wash. 102. 

[a] Reference to popular books.— 
In an action for injuries, argument of 
plaintiff's counsel referring to, but 
not reading any of, the war book, 
“Over the Top,” and likening experi- 
ences therein narrated to plaintiff's, 
is not seriously violative of the rules 
applicable to juries. Plambeck vy. 
Chicago" Rys.) 'Co., 128 (NBA 5135") 294 
Ill. 302 [aff 214 Ill.App. 636]. 

73. Potter v.. Detroit, etc., R.*Co., 
81 N.W. 80, 82 N.W. 245, 122 Mich: 
179. 

74 %U.S.—Third Ave. Ry. Co. v. 
Milis, ©2497 R66) S16 CoC Ay 5 Te 

Conn.—De Lucia v. Kneeland, 142 


A. 742, 108 Conn. 191. 
Ill.— Anderson v. Chicago, R. I. & 
PL Ry. Co., 243 TllApp. 337s MeCrotty. 


Vv. Baltimore & O. S. W. R. Co., 229 Til. 
App. Tt: Worthy “vv.” Birk. 224 TT: 
App. 574: Marriage v. Electric Coal 
Co., 176 Ill.App. 451; Wicks v. Wheel- 
er, 139 Tll.App. 412; Parlin, eéete.,; Coz 
Vv; 'Seott, 137 MPApp. 454" 'Chicasot 
etc., R. Co. v. Judge, 135 Ill.App. 377. 

Kan.—Weaver v. Winchell, 226 P. 
TAO: ThGe Kana 296. 

Ky.—Gunterman v. Cleaver, 263 S. 
W. 683, 204 Ky. 62; Bonta v. Bonta,. 
193 S.W. 648, 175 Ky. 26. 

Mich.—J. H. Worden Lumber & 
Shingle Co. v. Minneapolis, St. P.& S. 
S. M. Ry. Co., 183 N.W. 949, 168 Mich. 
74; Hinchman v. Pere Marquette R. 
Co., 99 N.W. 277, 136 Mich. 341, 65 
L.R.A. 553; Turner v. Muskegon 
Mach., etce., Co:, 56 N.W. 356, 97 Mich. 
166; McDuff v. Detroit Evening 
Journal Co., 47 N.W. 671, 84 Mich. 1, 
22 Am.S.R. 673. 

Miss.—White’s Market & Grocery 
Cov vi Sohn, 121 «Sokvs25, 158 Miss: 


860. : 
Mo.—Ritter v. Springfield First 
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elusion was erroneous,7® or to express regret that 
the court should have excluded certain evidence 
from the jury,’® or state that the excluded matter 
However, he may properly ex- 
cuse his failure to introduce the books of his ad- 
versary, the court not having permitted him to do 
Likewise counsel cannot properly argue or 
comment on incompetent evidence,’® or evidence im- 
properly admitted,®® unless it has been admitted 


was admissible.*? 


so.78 


Nat. Bank, 87 Mo. 574; Barr v. Quin- 
CYLON CUERNICO.F L200 SAW, EEL, 
138 Mo.App. 471; Brinton v. Thomas, 
119 S.W. 1016, 188 Mo.App. 64. 


Neb.—Cleveland Paper Co. Vv. 


Banks, 16 N.W. 833, 15 Neb. 20, 48 
Am.R. 334; Courier Printing, etc., 
Co. v. Wilson, 90 N.W. 1120, 3 Neb. 
(Unof.) 136. 


N.H.—Palmer v. Dimick, 94 A. 268, 
77 N.H. 565. 

Ohio.—Cincinnati Traction Co. v. 
Cahill, 16 OhioApp. 496. / 

Tex.—Floyd v. Fidelity Union Cas- 
ualty Co., (Commn.App.) 24 S.W.(2da) 
363 [rev (Civ.App.) 13 S.W.(2d) 909, 
and reh den (Commn.App.) 39 S.W. 
(2d) 1091]; Ft. Worth & D. C. Ry. 
Co. v. Anderson, (Civ.App.) 194 S.W. 
847. 

{a] Beference to excluded docu- 
ment.—In an action for alienation of 
a wife’s affections, where a copy of 
a letter written by the wife to de- 
fendant was excluded, it was error 
for plaintiff's attorney in argument 
to hold a paper in his hand, and tell 
the jury that it contained the most 
important evidence in the case and 
they would remember how, when it 
was offered in evidence, defendant ob- 
jected and continued to object and the 
court rejected the evidence, so that 
the jury were not permitted to see 
or hear what was in the paper, ete. 
Weaver v. Winchell, 226 P. 719, 116 
Kan. 296. 

[b] When excluded evidence was 
brought back again on cross-examina- 
tion by defendant, reference thereto 
by plaintiff's counsel in argument was 
not objectionable. Alabama Power 
Co. v. Edwards, 121 So. 5438, 219 Ala. 
162. 

[c] Argument held not comment 
on excluded evidence.—J. I. Case 
. Threshing Mach. Co. v. Tallman, 185 
Tll.App. 68; Whittaker v. Thayer, 110 
S.W. 787, 48 Tex.Civ.App. 508. 

[d] Failure of court to charge on 
improper argument.—A counsel in his 
argument to the jury commented, 
over the objection of the adverse par- 
ty, on evidence which the court had 
excluded because immaterial. The 
adverse party requested the court to 
charge that the jury should disregard 
any statement concerning evidence 
which had been offered, but rejected. 
The court failed to charge on the 
question. It was held that the argu- 
ment of counsel was reversible er- 
ror. First Nat. Bank vy. Harkrider, 
(Tex.Civ.App.) 157 S.W. 290; Han- 
stad v. Canadian Pac. R. Co., 87 P. 
832, 44 Wash. 505. 

75. See case infra this note. 

[a] Counsel has right to argue 
weight to be given erroneously ex- 
cluded evidence. Nugent v. Nugent, 


159 SB. 185, 156 Va. 758. 

76. Hine’s Appeal, 37 A. 384, 68 
Conne pple 

77. Nelson v. Seiler, 139 A. 564, 154 
Md. 68. 

78. Sigua Jron Co. v. Greene, 104 


EF. 854, 44 C.C.A. 221 [cert den 21 S. 
Cte 920; 180 UsS:. 637,45 Ld. 710}: 

{a] Reason for rule.—He is sim- 
ply informing the jury that no infer- 
ences are to be drawn from his fail- 
ure to‘introduce such books. Sigua 
Iron Co. v. Greene, 104 F. 854, 44 G.c. 
A. 221 [cert den 21 S.Ct. 920, 180 U.S. 
637, 45 L.Ed. 710]. 

79. U.S.—Cohen v. New York Life 
nS eC One 26 HAC2d)) 1278: 

Ark.—St. Louis, I. M. & S. Ry. Co. 
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v. Buckner, 115 S.W. 928, 89 Ark. 58, 
20 L.R.A.N.S. 458. 

Ga.—Davies v. Hearn, 164 S.E. 273, 
45 Ga.App. 276. 2 

Tex.—McCrearry_ v. St. Louis 
Southwestern Ry. Co., (Commn.App.) 
1 S.W.(2d) 868 [rev (Civ.App.) 296 S. 
W. 935]; Estes v. Davis, (Civ.App.) 
28 S.W.(2d) 565 [aff (Commn.App.) 
44 S.W.(2d) 952]. 

Wash.—Eckhart v. Peterson, 162 
P. 551, 94 Wash. 379. 

80. “Houston; etc:, (RACo.. v." Bat- 
terson, (Tex.Civ.App.) 57 S.W. 675. 

81. Ala.—Windham vy. Newton, 76 
So. 24, 200 Ala. 258; Birmingham R., 
etc., Co. v. Wildman, 24 So. 548, 119 
Ala. 547. 

Ill.— Chicago, ete., R. Co. v. Mo- 
chell, 61 N.E. 1028, 193 Ill. 208, 86 
Aim.S.R. 318 [aff 96 Ill.App. 178]. 

Mo.—Hax v. Quincy, etc., R. Co., 
100 S.W. 693, 123 Mo.App. 172. 

N.Y.—Wendt v. Craig, 41 N.E. 516, 
147 N.Y... 697. 

Okl.—St. Louis San Francisco Ry. 
Co. v. Cauthen, 241 P. 188, 112 Okl. 
256, 48 A.L.R. 1447 [cert den 46 S.Ct. 
353, 270 U.S. 656, 70 L.Ed. 784]. 

S.C.—State v. Free, 26 S.C.L. 494. 

[a] Where remarks are by way of 
recital and description and are with- 
drawn when objected to, there is no 
ground for reversal. Peerless Stone 
Co. v. Wray, 51 N.B. 326, 152 Ind. 27. 

[b] Where incompetent evidence 
is admitted to which no exceptions 
are taken, and no motion to strike is 
made, the fact that counsel calls at- 
tention of the jury to such evidence 
in his argument is not such reversi- 
ble error. St. Louis-San Francisco 
Ry. Co. v. Cauthen, 241 P. 188, 112 
Okl. 256, 48 A.L.R. 1447 [cert den 
Feet gee 353, 270 U.S. 656, 70 L.Ed. 

@2. Brennan v. St. Louis, 2 S.W. 
481, 92 Mo. 482. 

83. Logan v. Monroe, 20 Me. 257. 

84 U.S.—Waldron v. Waldron, 15 
S.Ct. 383, 156 U.S. 361, 39 L.Ed. 453. 
eee Williams v. Chapman, 7 Ga. 

le 

Ind.—Lake Erie & W. R. Co. v. 
Huffman, 97 N.E. 434, 177 Ind. 126, 
Ann.Cas.1914C 1272. 

Mo.—Wells v. Wells, 45 S.W. 1095, 
144 Mo. 198. 

N.H.—Benoit v. Perkins, 104 A. 254, 
TO INE welll 

[a] Counsel may in argument use, 
for purposes for which it is compe- 
tent, evidence admitted subject to ex- 
ception. Hanks y. Yellow Cab & Bag- 
gage Co.,. 209° PB. O07, 112 Kan 928 
ee oe v. Perkins, 104 A. 254, 79 N.H. 

[b] Such evidence may be dis- 
cussed.—Where evidence is properly 
received for a specified purpose, it is 
competent for counsel in his argu- 
ment to the jury to discuss the evi- 
dence. St. Louis, ete., R. Co. v. Buck- 
ner, 115 S.W. 923, 89 Ark. 58, 20 L.R.A. 
N.S. 458; Houston, etc., R. Co. v. Pat- 
terson, (Tex.Civ.App.) 57 S.W. 675; 
Driscoll v. Allis-Chalmers Co., 129 N. 
W. 401, 144 Wis. 451. 

85. Del.—Spahn v. People’s 
Co., 92 A. 727, 26 Del. 302. 


Ry. 


Ky.—Louisville, etc., R. Co. v. Hull, 
68 S.W. 433, 113 Ky. 561, 24 Ky. Li 85, 
57 L.R.A. 771; Cunningham vy. Spea- 


gle, 50 S.W. 244, 106 Ky. 278, 20 Ky.L. 
1833. 


Mich.—Atherton v. Defreeze, 88 N. 
W. 886, 129 .Mich:. 364% » Britton v- 
Michigan Cent. R. Co., 76 N.W. 1043, 


‘whether he 


r 
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without objection,§! or over a general objection,*®? 
or on evidence incompetent in itself, but subject to 
be made competent by other proof which is not 
adduced;8* nor may he use evidence admitted for 
one purpose for a purpose for which it was not 
It-is not proper for counsel to state 
facts of his personal experience,*® or his own 
knowledge’ of the facts unless he has _ testified 
thereto as a witness,®® or to make his opening state- 


118 Mich. 491. 


‘ 


Mo.—Doggett v. Blanke, 70 Mo.App. © 
99 


N.H.—Bullard v. Boston, etc. R. 
Co. 5 A. 838, 64 N.H. 27, 10 Am.S.R. 
7, 


N.C.—Perry v. Western North Car- 


‘olina R. Co., 39 S.B. 27, 128 N.C. 471. 


Tex.—Missouri, ete., R. Co. v. Cher- 
ry, 97 S.W. 712, 44 Tex.Civ.App. 232; 
Halsey v. Bell, (Civ.App.) 62 _S.W. 
1088; Fordyce v. Withers, 20 S.W. 
766, 1 Tex.Civ.App. 540. 

Vt.—Cutler v. Skeels, 37 A. 228, 69 
Vt. 154. 

Wis.—Gutzman v. Clancy, 90 N.W. 


11081, 114 Wis. 589, 58 L.R.A. 744. 


[a] Directions to jury not to con- 
sider such statements does not cure 
the error... Smith v. Western Union 
Tel. Co., 55 Mo.App. 626. 

[b] Illustration.—In an action for 
damages for the unlawful furnishing 
of liquor to plaintiff’s son, it was 
improper for plaintiff's counsel in ar- 
gument to state that in all his years 
of practice he had never’ before 
known counsel for liquor dealers to 
ask the jury to go by the evidence. 
Hilliker v. Farr, 112 N.W. 1116, 149 


Mich, 444; Conn v. Seaboard Air Line ~™ 


Riyx O03; £59) (SHB to 2 ONIN. Chaltb ces 


A.L.R. 641; Shaylor v. Chase, 19 Pa. 
Co. 621. 
6. Ark.—Hall v. Jones, 195 S.W. 


399, 129 Ark. 18; Western Union Tel- 
egraph Co. v. Furlow, 180 S.W. 502, 
121 Ark. 244. 

Tll.—Mattice v. Klawans, 143 N.E. 
866, 312 Ill. 299 [rev 228 Ill.App. 126, 
and cert den 46 S.Ct. 637, 271 U.S. 
685, 70 L.Ed. 1151]; Trainer v. Baker, 
195 Ill.App. 216; Lucas v. Peoria & 


ERY. COne ist h a eAt DO pals 

Mass.—Betts v. Rendle, 128 N.E. 
790, 236 Mass. 441. : 

Mich.—Hurd v. Northern Accident 
Co., 125 N.W. 414, 160 Mich. 535. 

Neb.—Merkouras y. Chicago, B. & 
Q. R. Co., 164 N.W. 719, 101 Neb. 717. 

N.H.—Keefe v. Sullivan County R. 
Rad AS 665, 78 Nor. St 

Tex.—Hewitt v. Buchanan, (Civ. 
App.) 4S.W.(2d) 169; arron v. Hay; 
(Civ.App.) 2386 S.W. 225; W. T. Wil- 
son Grain Co. v. Fitch, (Civ.App.) 208 
S.W. 556; Southwestern Telegraph & 
Telephone Co. vy. Taylor, (Civ.App.) 
118 S.W. 188. 

[a] Tlustration—The argument 
of counsel, in an action for injuries 
received by a passenger, that the pas- 
senger was his neighbor, that he 
wished the jury knew her as he knew 
her, that if they did they could not 
be made to believe that she was sham- 
ming, and that she was swearing toa 
lie, etc., was reversible error. Texas, 
etc., R. Co. v. Harrington, 98 S.W. 
653, 44 Tex.Civ.App. 386. 

{b] Whether it is error for counsel 
to state matter as fact will depend on 
is testifying or merely 
asking the jury to. find such fact. 
Kambour v. Boston & M. R. R., 86 A. 
624,°77 N.H. 33,45. L:R.AIN VS. EPs. 

[ec] Counsel’s belief or disbelief of 
facts.—(1) Statement of counsel in 
challenging introduction of book, that 
he did not believe it was used in the 
regular course of business, is not im- 
proper, when not made under circum- 
stances leaving the impression that 
he was testifying. Fellows v. Cham- 
pion International Co., 83 A. 1091, 76 
N.H. 457. (2) An attorney may state 
to the jury his belief as to the facts 
of the case. Dotson v. International 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment** or argument*® an avenue for the presentation 
of unsworn testimony, or for him to insinuate that 
Thus he may not 
state what persons who were not called as wit- 
or comment to the 
jury on his reasons for asking for instruction, where 
such reason does not appear on the record.*? 
counsel discusses facts not in evidence, he cannot 
complain if opposing counsel is: permitted to do 
the same,®? although he objects thereto and no ob- 
jection was made to his doing so.°8 

[§ 283] b. Matters of Common Knowledge and 
Counsel may properly 


he has knowledge of facts.8® 


nesses would have testified,®° 


General Understanding.°®+ 


Life Ins. Go., 265 P. 357, 89 Cal.App. 
653. , (3) Where the opinion is based 
on the evidence and the matter is in- 
volved by the testimony, counsel may 
express his belief that his client is a 
virtuous person. Gagush v. Hoeft, 
171 N.W. 437, 175 N.W. 170, 208 Mich. 
147. (4) The statement of his coun- 
sel that, on his word of honor as a 
man and a lawyer, he thought his cli- 
ent had a good case was grossly im- 
proper. Kenna v. Calumet, H. & S. E. 
R. Co., 120 N.E. 259, 284 Ill. 301 [aff 
206 Ill.App. 17]. (5) A statement of 
plaintiff's attorney in his argument to 
the jury that he believed plaintiff's 
story is not reversible error, what- 
ever be its ethical propriety. Valley 
Dry Goods Co. v. Buford, 75 So. 252, 
114 Miss. 414. (6) Ina personal in- 
jury action, medical testimony being 
conflicting, permitting argument that 
counsel knew plaintiff, and that coun- 
sel thought plaintiff wanted to tes- 
tify truthfully, was error. Brown 
Cracker & Candy Co. v. Castle, (Civ. 
App.) 26 S.W.(2d) 435 [error dism 31 
S.W.(2d) 630, 119 Tex. 447]. (7) The 
personal opinion of counsel in a cause 
' and the weight and influence of his 
professional judgment are not proper 
matters to be considered by the jury 
in arriving at their verdict. Kenna 
v. Calumet, H. & S. E. R. Co., supra. 

87. Egan v. Dotson, 155 N.W. 783, 
36 S.D. 459, Ann.Cas.1917A 296. 

88. Crossett v. Brackett, 105 A. 5, 
79 N.H. 102; Burnham vy. Stillings, 79 
Ane ot pO ew He) 22 eRoOb bins) AV. 
Wynne, (Tex.Commn.App.) 44 S.W. 
(2d) 946 [rev (Civ.App.) 28 S.W.(2d) 
225]; Missouri, K. & T. R. Co. of Tex- 
as v. O’Hare, (Tex.Civ.App.) 39 S.W. 
(2d) 939; Atlantic Coast Realty Co. 
v. Robertson’s Ex’r, 116 S.E. 476, 135 
Va. 247. 

[a] Act of counsel for plaintiff in 
replevin case in calling jury’s atten- 
tion to flaw in diamond during testi- 
mony of plaintiff as to its identity, 
which act would have been proper 
in argument, was not admission of at- 
torney’s unsworn testimony. Hall v. 
Collier, (Tex.Civ.App.) 200 S.W. 880. 

[b] For counsel in argument to 
state that he hopes he is reasonable 
man is not objectionable as testify- 
ing. Grossbard v. Grand Trunk Ry., 
102A. 534, 78 N.H. 496. 

[ec] Counsel may not answer a 
legitimate legal inference from testi- 
mony by argument, that can only 
legally be met and answered by evi- 
dence. Kerzty v. Wardymka, 144 A. 
263, 83 N.H. 477. 

[d] Reference to popularity not 
improper.—In an action for injury to 
a physician in a collision at a rail- 
road crossing, it was not improper, 
as being the unsworn testimony of 
counsel, for plaintiff's counsel in ar- 
gument to refer to plaintiff as a pop- 
ular man, the jury being authorized 
to find the fact from plaintiff’s ap- 
pearance as a witness, his testimony, 
and manner of testifying, and to con- 
sider it as affecting his earning ca- 
pacity. Sanders v. Boston & M. R. 
Oe AN 4 6, c UN ET, 3 O.Le 

Te] Test as to enigmatical state- 
ment in argument to determine 
whether or not counsel is testifying 
is what jury would naturally under- 
stand it to mean. 
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argue and comment on self-evident facts? 
matters of common knowledge outside of the rec- 
ord,?® unless harm might fairly be inferred to fol- 
low therefrom ;°7 
erly be made to established history and facts ¢on- 
cerning public characters,?* or well-known facts of 
science and literature;®® and he may also allude to 
such principles of divine law relating to transactions 
of men as may be appropriate to the case. 

[§ 284] c. Deductions and Inferences from Evi- 
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5 and 


and reference may not iImproy- 


dence. Counsel may state all proper inferences from 


ka, 144 A. 263, 83 N.H. 477. 

89. Bjork v. U. S. Bobbin & Shut- 
tle Co., 111 A. 533, 79 N.H. 402; Mor- 
an v. Baldi, 53 A. 307, 71 N.H. 490. 

90. Broderick vy. Coppinger, (Ariz.) 
14 P.(2d) 714; Pringle v. Miller, 70 
N.W. 345, 111 Mich. 663. 


91. Illinois Cent. R. Co. v. Wei- 
land, 54 N.E. 300, 179 Ill. 609. 

92. Linsey v. Ramsey, 22 Ga. 627; 
Reeves v. State, 84 Ind. 116. 

93. Reeves v. State, supra. 


94. In criminal prosecutions see 
Criminal Law § 2245. 

95. Davis v. Christmas, (Tex.Civ. 
App.) 248 S.W. 126. 

[a] Calling case “unusual.”—The 
statement of counsel, at the trial on 
execution of the writ of inquiry to 
assess damages on a default judg- 
ment, that this was an unusual case, 
was true, and could do no injury. K. 
B. Koosa & Co. v. Warten, 48 So. 544, 
158 Ala. 496. 

96. U.S.—United Verde Extension 
Mining Co. v. Littlejohn, 279 F. 223. 

Ala.—Nixon y. Pierce, 111 So. 200, 
21 Ala.App. 591 [cert den 111 So. 201, 
215 Ala. 454]. 

Ill.— Pioneer Stock Powder Co. 
Washburn, 201 Ill.App. 361. 

Ky.—Shelley v. Chilton’s Adm’r, 32 
S.W.(2d) 974, 236 Ky. 221. 

Miss.—Nelms & Blum Co. v. Fink, 
131. So.-817>- 159 Miss, 372: 

N.H.—Voullgaris v. Gianaris, 109 
KR, 838, 79 N.H. 408. 

297 'P. 


V. 
1043, 
17 A. 


Vv. 


Hamilton, 
136. Or. 240. 

Pa.—Wilson v. Van Leer, 
1907, 127 Pa. 371, 14 Am.S.R. 854. 

Vt.—Foss v. Smith, 65 A. 553, 79 
Vt. 434. 

[a] Any fact of which court can 
take judicial notice, although evi- 
dence of it has not been introduced, 
constitutes proper subject for com- 
ment by counsel, provided argument 
is relevant. Kuehl v. Hamilton, 297 
P. 1043, 136 Or. 240. 

[b] Counsel may presuppose that 
a jury possesses common knowledge 
of men in general. Shelley v. Chil- 
aon s Adm’r, 32 S.W.(2d) 974, 236 Ky. 

1: 

Lc] “Common knowledge” in- 
cludes matters of learning, experi- 
ence, history, and facts of which ju- 
dicial notice may be taken, and may 
be referred to in argument of counsel. 


Shelley v. Chilton’s Adm’r, 32 S.W. 
(2d) 974, 2386 Ky. 221. 
[d] Depreciation of purchasing 


power of dollar.—The court could 
permit plaintiff's counsel in action for 
personal injuries to argue and to ask 
the jury to determine whether the 
purchasing power of the dollar was 
less than formerly. United Verde 
Extension Mining Co. y. Littlejohn, 
279 BY. 223. 

Le] 
not to know that attorneys are paid 
for their services, 
counsel that he is forbidden to dis- 
cuss attorney’s fees is not improper. 
MEXAStOcUN: w Oma COmnVer belle Lex: 
Civ.App.) 28 S.W.(2d) 853. 

{f] Matters not properly subject 
to argument as of common knowl- 
edge.—(1) That a modern locomotive 
running twenty-five miles an hour on 
a downgrade of one-fifth to one-half 
per cent can be stopped in less than 


Kerzty v. Wardym-! thirty rods is not such a matter of 


Since no jury is so obtuse as) 


a statement by) 


the evidence,” and may draw 


conclusions from the 


common knowledge that counsel can 
argue or the jury decide it without 
any evidence. Chellis Realty Co. v. 
Boston & M. R. R., 106 A. 742, 79 N. 
H. 231. (2) A statement by defend- 
ant’s counsel that it was a matter of 
common knowledge that the shop at 
which plaintiff had been employed 
was shut down, which was unsup- 
ported by the evidence, was highly 
improper and unwarranted. Prout v. 
pee & Skinner, 117 A. 373, 96 Vt. 


87. Chicago City R. Co. v. Reddick, 
139 Ill.App. 160. 

98. Western, etc., R. Co. v. York, 
58 S.E. 183, 128 Ga. 687; Shelley v. 
Chilton’s Adm’r, 32 S.W.(2d) 974, 236 
Ky. 221; Conn v. Seaboard Air Line 
Ry. Co., 159_S,H. 331,201 N.C. A57, 77 
A.L.R. 641. 

99. Conn y. Seaboard Air Line Ry. 
Co., supra. 

[a] He may use almanac to show 
the coincidence of thé days of the 
week and days of the month, although 
the almanac has not been introduced 
in evidence. Wilson v. Van Leer, 17 
A. 1097, 127 Pa.St. 371, 14 Am.S.R. 854. 

1. Western, etc., R. Co. v. York, 58 
S.E. 183, 128 Ga. 687. 

2. Ala.—Bridgeforth v. Alabama 
Life & Accident Ins. Co., 127 So. 840, 
221 Ala. 138; Mississippi Fire Ins. 
COP Va Perdue, 911680. s422 OAT Aa 
292, 62 A.L.R. 626; Jones v. Colvard, 
109 So. 877, 215 Ala. 216; Birming- 
ham Mineral R. Co. v. Harris, 13 So. 
Biblg- Jo. Alas S20. 

Ark.—Hall v. Jones, 195 S.W. 399, 
129 Ark. 18; St. Louis, I. M. & S. Ry. 
Co. v. Earle, 146 S.W. 520, 103 Ark. 
306° "Sty Juo0uls, Ie Mi & SS. 2 Cos ee 
Devaney, 135 S.W. 802, 98 Ark. 83. 

Colo.—Colorado & S. Ry. Co. 
Chiles, 114 P. 661, 50 Colo. 191. 

Ga.—Gray v. Cole, 20 Ga. 203. 

Hawaii. —Bright Vv. Quinn, 20 Ha- 
waii 504. 

Ill.—Cheltenham Stone, ete., Co. v. 
Gates Iron Works, 16 N.E. 923, 124 Ill. 


Vv. 


623; Joyce v. Chicago, 111 Ill.App. 
443 [aff 75 N.E. 184, 216 Ill. 466]; 
Illinois Cent. R. Co. yv. Cole, 62 111. 


App. 480 [aff 46 N.E. 275, 165 Ill. 334]. 

Kan.—Dickinson v. Davis, (App.) 
284 S.W. 815. 

Ky.—Monohan vy. Grayson County 
Supply Co., 54 S.W.(2d) 311, 245 Ky. 
781 [foll Monohan vy. Moorman, 54 
S.W.(2d) 315, 245 Ky. 789; Monohan 
v. Decker, 54 S.W.(2d) 315, 245 Ky. 
790, and Monohan vy. Whitely, 54 S. 
W.(2d) 3815, 245 Ky. 790]; MTllinois 
Cent. R. Co. v. McGuire’s Adm’r, 38 
S.W.(2d) 918, 239 Ky. 1; Shelley Vv. 
Chilton’s Adm’r, 32 Sw. (2d) 974, 236 
Ky. 221; Burdon v. Burdon’s Adm’ x 
9 S.W. (24) 220, 225 Ky. 480; Fullen- 
wider v. Brawner, 6 S.W. (2a) 264, 224 
Ky. 274; Norton v. Winstead, 290 S. 
W. 1034, 218 Ky. 26; Gunterman y. 
Cleaver, 263 S.W. 683, 204 Ky. 62; 
Puliman Co. v. Pulliam, 218 S.W. 
1005; 187 Ky. 213; Kentucky & 1. ts 
R. Co. v. Becker's Adm’r, 214 S.W. 
900, 185 Ky. 169; Louisville & N. R. 
Co. v. Baker’s Adm’r, 210 S.W. 674, 
WO SMV. ToD: 

Mich.—Shepard v. Platt, 122 N.Ww. 
539, 158 Mich. 181; Warren v. Halley, 
64 N.W. 1058, 107 Mich. 120; People 
v. Kenyon, 52 N.W. 1033, 93 Mich. 19. 

Miss.—Nelms & Blum Co. v. Fink, 
131 So. 817, 159 Miss. 372. 
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evidence on his own system of reasoving,® although | such inferences 


Mo.—Goyette v. St. Louis-San Fran- 
cisco Ry. Co., 37 S.W.(2d) 552; Kull 
v. Ford Motor Co., (App.) 261 S.W. 
734; Jackman v. St. Louis & H. Ry. 
Co., (App.) 206 S.W. 244. 

N.H.—Roberts Vv. Hillsborough 
Mills, 161 A. 29; Piatek v. Swindell, 
U5 ley A. e202 184 WING blip tO 2cnt ELCCOIE Ve 
Nashua Buick Co., 147 A. 898, 84 N.H. 
156; Maravas v. American Hquitable 
Assur. Corporation of New York, 136 
A. 364, 82 N.H. 583; Guaranty Trust 
Co. v. U. S. Fidelity & Guaranty Co., 
112 A. 247, 79 N.H. 480; Seely v. Man- 
hatianele Unsi Co. 61 Ax 585, to NIB. 


839; Miller v. Boston, etc., R. Co., 61 
A. 360, 73 N.H. 330; Yeaton v. Boston, 
Ovonic OCOmolis Ay D202, Morr iN dine 2.50), 


Walker v. Boston, etc., R. Co., 51 A. 
918, 71 N.H. 271; Liscomb v.. Man- 
chester, etc., R. Co., 48 A, 284, 70 N. 
Eiaeilize ( 

N.C.—Lamborn &.Co. v. Hollings- 
worth & Hatch, 142,S.H. 19, 195 N.C. 
850; Irvin. y. Southern, Ry. Co.; 80 
S.E. 78, 164 N.C. 5. ; 

Ohio.—Champney v. Braun, 23 Ohio 
Cin CLINGS 1 Oso. 

Okl.—Enid City Ry. Co. v. Reyn- 
- olds, 126 P. 193, 34 Okl. 405. 4 

Pa.—Pheenix Brewing Co. v. Weiss, 
23 Pa.Super. 519. : 

R,1.—Heiltzen v., Uhion, BR. Co., 59) A. 
918,.26 R.1. 576. 

S.D.—Cooper v. Holscher, 243 N.W. 
(BSE 

Tex.—Sutor v. Wood, 13 S.W. 321, 
76 Tex. 403; Corn vy. Crosby County 
Cattle Co., (Commn.App.) 25 S.W.(2d) 
290 [aff (Civ.App.) 25 S.W.(2d) 283, 
and reh den (Commn.App.) 25 S.W. 
(2d) 290]; Humphreys vy. Roberson, 
(Civ.App.) 52 S.W.(2d) 932; Dallas 
Ry. & Terminal Co. v. Garner, (Civ. 
App.) 42 S.W.(2d) 665; Russell Cole- 
man Oil Mill v. San Antonio, 'U. & G. 
R. Co, (Civ.-App.) 37 S.W.(2d) 165; 
Dallas Ry. & Terminal Co. v. Bank- 
ston, (Civ.App.) 33 S.W.(2d) 500 [rev 
on other grounds (Commn.App.) 51 
S.W.(2d) 304]; Travelers’ Ins. Co. v. 
Peters, (Civ.App.) 3 S.W.(2d) 568; 
Davis v. Hill, (Civ.App.), 291 S.W. 681 
[aff (Commn.App.) 298 S.W. 526]; 
Merchants’ Life Ins. Co. v. Griswold, 
(Civ.App.) 212 S.W. 807 [rev on other 


grounds (Commn.App.) Ol. ss We 
2321]; International & G. N. R. Co. v. 
Brice, (Civ.App.) 126 S.W. 613; Pitts 
N.. Wood;) «<Civ.App;) (125. S.W: 954; 


Galveston, etc., R. Co. v. Worth, (Civ. 
App:),. 107 Siw. 9583, "Texas, ete.;, R. 
Co. v. Conway, 98 S.W. 1070, 44 Tex. 
Civ.App. 68; Southern Cotton Oil Co. 
v. Wallace, 54 S.W. 688, 23 Tex.Civ. 
App. 12; Gulf, etc., R. Co. v. Brown, 
40 S.W. 608, 16 Tex.Civ.App. 93. 

Va.—Burr v. Virginia Railway & 
Power Co., 145 S.E, 833, 151 Va. 934. 

Wash.—Chicago, M. & P. S. Ry. Co. 
v. True, 114 P. 515, 62 Wash. 646; 
Taylor v, Ballard, 64 P. 143, 24 Wash. 
iielalls 

Wis.—Hacker v. Heiney, 87 N.W. 
249, 111 Wis. 313; Valley Iron Works 
Mfg. Co. v. Grand Rapids Flouring 
Mill Co., 55 N.W. 6938, 85 Wis, 274. 

[a] Rule stated.—In argument, 
counsel may draw from facts in evi- 
dence every legitimate inference de- 
ducible therefrom, and may argue 
any hypothesis supported by the evi- 
dence, although there is evidence to 
the contrary. Heard v. Heard, (Tex. 
Civ.App.) 272 S.W. 501. 

[b] Counsel are usually accorded 
somewhat wide liberty of speculative 
deduction in presenting cases to ju- 
ries. Russell Coleman Oil Mill vy. 
San Antonio, U. & G. R. Co., (Tex. 
Civ.App.) 37 S.W.(2d) 165. 

{c] Where there was slight evi- 
dence on which counsel had a right to 
claim the facts as he assumed, there 
is no error in failing to instruct jury 
to disregard. Wertz v. Lawrence, 195 
P. 647, 69 Colo. 540. 

[d] ven though evidence is of- 
ered for limited purpose, counsel are 
not estopped from drawing any rea- 
sonable deductions from evidence of- 


fered. Isenberg v. Sherman, 7 P.(2d) 
1006 [den motion 298 P. 1004, 299 P. 
528, 212 Cal. 454, and cert den 52 S.Ct. 
501, 286 U.S. 547, 76 L.Hd. 1283]. 

[e] Inferences and deductions 
from matters in evidence held not to 
be improper.—Sanitary Market v. 
Hall, 137 So.'435, 223 Ala. 525; Parker 
v.: Taylor, 124 So. 199, 220 Ala. 68; 
Moore v. Holroyd, 122 So. 349, 219 
Ala. 392; Reed v. Robinson, 104 So. 
130, 213 Ala. 14; Harris v. Harris, 100 
So. 338, 211 Ala. 222; Alabama Power 
Co. v. Goodwin, 99 So. 158, 210 Ala. 
657; Ford v. Hankins, 96 So. 349, 209 
Burge v. Forbes, 120 So. 
577, 23 Ala.App. 67 [cert den 121 So. 
915, 219 Ala. 700]; Birmingham Iron & 
Development Co. v. Hood, 94 So. 835, 
19 Ala.App. 4 [cert den 94 So. 837, 208 
Ala. 486]; Fagan Peel Co. v. Harri- 
son Co., 79 So. 144, 16 Ala.App. 470; 
Brown v. Jerrild, 239 P. 795, 29 Ariz. 
121; Arkansas Power & Light Co. v. 
Hoover, 34 S.W.(2d) 464, 182 Ark. 
1065; Brown v. Girard Fire & Marine 
Ins: (€o.j6 5320 SHWr Ca) vs0si 182 svar: 
671;° Des Are Oil Mill v. McLeod, 206 
S.W. 655, 137 Ark. 615; Lusk v. Os- 
borne; 191" Syw. 1944127 Ark, «170; 
Kansas City Southern Ry. Co. v. Les- 
Wies1'8 9 Suis Vea 25 Aor eb 1G Sie 
Louis, I. M. & S. Ry. Co. v. McMichael, 
LAS. We 4157) 116 ArkS 10l Lichen- 
stein v. L. Fish Furniture Co., 11 N. 
29) 2a, le ene Ann Casta Oi SAY 
1087; Metz v. Yellow Cab Co., 248 I11. 
App. 609; Stewart v. Douglas, 29 S. 
W.(2d) 637, 2385 Ky. 121; Carr vs Han- 
ners, 24 °S.W.(2da). 570, 232 Ky. 670; 
Wells v., King, 292 S.W. 777, 219. Ky. 
201; Fenley Model Dairy v. Secuskie, 
290 S.W. 1044, 218 Ky. 59; Melton v. 
Alten,= 2:78, S.W..71095,, 212 Kya 310; 
Monongahela River Consol. Coal & 
Coke Co. v. Lancester’s Adm’r, 183 S. 
W. 258, 169 Ky. 24; Kincaid v. Bull, 
167 S.W. 908, 159 Ky. 527; Louisville & 
N. R. Co. v. Setser’s Adm’r, 147 S.W. 
956, 149 Ky. 162;- Maxa v. Neidlein, 
(Md.) 163 A. 202; Middendorf, Wil- 
liams & Co. v. Alexander Milburn Co., 
113 A. 348, 1837 Md. 583; Wheeler v. 
Lawler, 110 N.E. 273, 222 Mass. 210; 
Stoddard v. Grand Trunk Western 
Ry. Co., 158 N.W. 7, 191 Mich. 321; 
Imory v. Emory, (Mo.) 53 S.W.(2d) 
908; Smith v. Ohio Millers’ Mut. Fire 
Ins.) Co.2 | Oto) 9549 SAW) trae 
Schroeder v. Wells, (Mo.) 298 S.W. 
806; Mayne v. Kansas City Rys. Co., 
229 S.W. 386, 287 Mo. 235; De Ford 
v. Johnson, (Mo.) 177 S.W. 577; Pope 
v. Missouri Pac. Ry. Co., (Mo.) 175 S. 
W. 955; Ellis v. Metropolitan St. Ry. 
Co., 188 S.W. 23, 234 Mo. 657; Finkle 
v. Western Automobile Ins. Co., 26 S. 
W.(2d) 8438, 224 Mo.App. 285; Hunter 
v. Fleming, (Mo.App.) 7 S.W.(2d) 749; 
Tucker v. Hagan, (Mo.App.) 300 S.W. 
301; Heinrichs v. Royal Neighbors of 
America, (Mo.App.) 292 S.W. 1054; 
Dickinson v. Davis, (Mo.App.) 284 S. 
W. 815; Jordan v. Missouri Pac. R. 
Co., (Mo.App.) 268 S.W. 110; Foy v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 243 S.W. 185; Stratton v. Naf- 
ziger Baking Co., (Mo.App.) 237 S.W. 
538; Horner vy. Franklin, 171 S.W. 
568, 186 Mo.App. 484; Globe & Rut- 
gers Hire ‘Ins. "Cov wv. Chicago; & AYR. 
Co., 160 S.W. 907, 174 Mo.App. 542; 
Gentry v. Wabash R. Co., 156 S.W. 27, 
172 Mo.App. 638; Fields v. Metro- 
politan St. Ry. Co., 155 S.W. 845, 169 
Mo.App. 624; Rix v. Rix, (N.H.) 161 
A. 38; Roberts v. Hillsborough Mills, 
(N.H.) 161 A. 29; Piatek v. Swindell, 
151 A. 262, 84 N.H. 402; Hall v. Went- 
worth’s Location, 149 A. 81, 84 N.H. 
236; Land Finance Corporation v. 
Grafton County Electric Light & Pow- 
er Co., 144 A. 845, 88 N.H. 518; Hasel- 
ton v. Maser, 144 A. 784, 83 N.H. 498; 
Norton y. Atlantic Gypsum Products 
Co., 143 A. 469, 838 N.H. 407; Colby 
v. Lee, 142 A. 115, 688, 88 N.H. 308; 
Maravas vy. American Equitable Assur. 
Corporation of New York, 136 A. 364, 
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as stated by counsel are inconclu- 


82 N.H. 533; Williams v. Boston & M. 
R. R182 As 682, 82 N.E. 2535, Beliveau 
v. John B. Varick Co., 120 A. 884, 81 N. 
H. 57; Lariviere. v. Stratton, 120 A. 
846, 81. N.H. 17; Miner v. Knight, 117 
A. 816, 80 N.H. 423; Robertson v. Mon- 
roe, 116 A. 92, 80 N.H. 258; Highland 
v. Hines, 116 A. 347, 80 N.H. 179; Koren 
v. Newmarket Mfg. Co., 113. A. 389, 
80 N.H. 98; Voullgaris v. Gianaris, 
109 A. 838, 79 N.H. 408; McDonald v. 
Smith, 106 A. 558, 79 N.H. 148; Gos- 
selin v. F. M. Hoyt Shoe Co., 97 A. 
744, 78 N.H. 149; Wheeler v. Contoo- 
cook Mills Corporation, 94 A. 265, 7V 
N.H. 551; Theobald v. Shepard, 71 A. 
26, 75 N.H. 52; Ragan v. MacGill, 292 
BP. 1094, 184 Or. 408, 72 A.L.R. 860; 
Stark v. Epler, 117 P. 276, 59 Or. 262; 
Wix v. Columbia Mills Co., 96 S.H. 
616; TLONS26. Sats 
141 N.W. 778, 31 S.D. 613; Davis v. 
Hill, (Tex.Commn.App.) 298 S.W. 526 
Laff (Civ. App.) 291 S.W. 681]; Rust v. 
Page, (Tex.Civ.:App.) 52 S.W.(2d) 937; 
Railway Mail Ass’n v. Forbes, (Tex. 
Civ.App.) 49 S.W.(2d) 880; Russell 
Coleman Oil Mill v. San Antonio, U. 
& G. R. Co., (Tex.Civ:App.) 37 S.W. 
(2d) 165; Dallas Ry. & Terminal Co. 
v. Bankston, (Tex.Civ.App.) 33 S.W. 
(2d) . 500 [rev on. other grounds 
(Commn.App.) 51 S.W.(2d) 304]; 
Regester v. Lang, (Tex.Civ.App.) 33 
S.W.(2d) 230 [rev (Commn.App.) 49 
S.W.(2d) 715]; Home Ben. Ass’n vy. 
Horne, (Tex.Civ.App.) 290 S.W. 226; 
National Union Fire Ins. Co. of Pitts- 
burgh v. Richards, (Tex.Civ.App.) 278 
S.W. 488; Heard v. Heard, (Tex.Civ. 
App.) 272 S.W. 501; Gray v. Allen, 
(Tex.Civ.App.) 269 S.W. 510; Oil 
Belt Power Co. v. Touchstone, (Tex. 
Civ.App.) 266 S.W. 432; Debes_ v. 
Greenstone, (Tex.Civ.App.) 260 S:W. 
211; Lancaster v. Sexton, (Tex.Civ. 
App.) 247 S.W. 574 [cert den 44 S.Ct. 
33, 263 U.S. 702, 68 L.Ed. 514]; Ear- 
hart v. Agnew, (Tex.Civ.App.) 190 S. 
W. 1140 [rev on other’ grounds 
(Commn.App.) 222 S.W. 188]; South- 
western Telegraph & Telephone Co. vy. 
Wilkins, (Tex.Civ.App.) 183 S.W. 429; 
Decatur Cotton Seed Oil Co. v. Belew, 
(Tex.Civ.App.) 178 S.W. 607; Houston 
Belt & Terminal Ry. Co. v. Wilson, 
(Tex.Civ.App.) 176 S.W. 907; Chilson 
v. Oheim, (Tex.Civ.App.) 171 S.W. 
1074; Johnson vy. Union Pac. R. Co., 
100 P. 390, 35 Utah 285; Cummings v. 
Connecticut General Life Ins. Co., 148 
A. 484, 102 Vt. 351; Wlock vy. Fort 
Dummer Mills, 129 A. 311, 98 Vt. 449; 
Whitman v. Lowe, 126 A. 513, 98 Vt. 
152; Button v. Knight, 115 A. 499, 95 
Vt. 381; Bianchi v. Millar, 111 A. 524, 
94 Vt. 378; Seeley v. Central Vermont 
Ry. Co., 92 A. 28, 83 Vt. 178; Marshall 
v. Dalton Paper Mills, 74 A. 108, 82 Vt. 
489, 24 L.R-A.N.S. 128; Vaillancourt 
v. Grand Trunk Ry. Co. of Canada, 74 
A. 99; 82 Vt. 416; Burr .v. Virginia 
Railway & Power Co., 145 S.E. 833, 151 
Va. 934; Director General of Rail- 
roads v. Gordon, 114 S.E. 668, 134 Va. 
381; Pullman Co. v. Finley, 125 P. 
380, 20 Wyo. 456. 

{f{] Drawing by counsel of unwar- 
ranted, inferences from admitted or 
established facts furnishes no ground 
for setting aside a verdict unless the 
court expressly confirms his erroneous 
iew. Lafferty v. Houlihan, 121 A. 
925) Sila N. A Bie 

3. Ala.—Birmingham Wiectric Co. 
v. Cleveland, 113 So. 403, 216 Ala. 455. 

Ill.— Chicago, etc, R. Co. v. Gore, 
105 Ill.App. 16 [aff 66 N.E. 1063, 202 
Tll. 188, 95 Am.S.R. 224]. 
saa ety v. Goodyer, 88 Ind. 

Iowa.—Moore v. Chicago R. I. &-P. 
Ry. Co., 131 N.W. 30, 151 Iowa 353. 

Ky.—Dulaney v. Sebastian’s Adm’r, 
39 S.W.(2d) 1000, 289 Ky. 577; Lllinois 
Central R. Co. v. McGuire’s Adm’r, 38 
S.W..(2d), 913,239 Ky... 1; Davis. We 
Antol, 278. S.W.. 573, 212, Ky. 149; 
Standard Oil Co. v. Doyle, 82 S.W. 271, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sive,* illogical,® erroneous,® or even absurd,’ unless 
such conclusions are couched in language transcend: 
ing the bounds of legitimate argument.® 
it is improper for him to draw inferences where there 
are no grounds for them in the evidence;° 
indulge in denunciations based on assumed facts.!° 

[§ 285] 13. Comments on Evidence!!—a. In Gen- 


ae Ky. 662, 26 Ky.L. 544, 111 Am.S.R. 

Mass. —Briggs Vv. 
525. 

Mich.—Henry C. Hart Mfg. Co. v. 
Mann’s Boudoir Car Co., 32 N.W. 820, 
65 Mich. 564. 

Mo.—Hastey v. Kaime, 297 S.W. 50, 
317 Mo. 1010; Atchison v. Missouri 
Pac. R. Co., (App.) 46 S.W.(2d) 230; 
Davis v. Wells, (App.) 27 S.W. (2d) 
714; Kull v. Ford Motor Co., (App.) 
261 S.W. 734; Jackman -v.' ‘St. Louis 
& H. Ry. Co., (App.) 206 S.W. 244; 
be v. Dunham, (App.) 178 S.W. 

N.H.—Goodwin y. City of Concord, 
11r_ A. 304,79 N.H. 401; Grossbard 
v. Grand Trunk Ry., 102 as 534, 78 N. 


Rafferty, 14 Gray 


H. 496; Lord v. Manchester St. R. 
Co., 67 A. 639, 74 N.H. 295. 
Okl.—Tradesmen’s Nat. Bank of 


Oklahoma City v. Harris, 291 P. 38, 


145 Okl. 54; Schaff v. Coyle, 249 P. 
947, 121 Okl. 228. 
Tex.—Hubb Diggs Co. v. Bell, 293 


S.W. 808, 116 Tex. 427 [answering cer- 
tified questions (Civ.App.) 297 S.W. 
682]; Moore v. Rogers, 19 S.W. 283, 
84 Tex. 1; Karotkin Furniture Co. 
v. Decker, (Commn.App.) 50 S.W.(2d) 
795 [aff (Civ.App.) 32 S.W.(2d) 703]; 
Russell v. Martin, (Commn.App.) 49 
S.W.(2d) 699; Davis v. Hill, (Commn. 
App.) 298 S.W. 526 [aff (Civ-App.) 291 
S.W. 681]; Marcus v. Huguley, (Civ. 
App.) 37 S.W.(2d) 1100; Jackson v. 
Jackson, (Civ.App.) 35 S.W.(2d) 830; 
Dallas Ry. & Terminal Co. y. Banks- 
ton, (Civ.App.) 33 S.W.(2d) 500 [rev 
on other grounds (Commn.App.) 51 
S.W.(2d) 304]; Smith v. Irwin, (Civ. 
App.) 7 S.W.(2d) 926; Texas Power 
& Light Co. v. Bristow, (Civ.App.) 213 
S.W. 702; Winnsboro Cotton Oil Co. 
v. Carson, (Civ.App.) 185 S.W. 1002; 
Missouri, etc., R. Co. v. Hibbitts, 109 


S.W. 228, 49 Tex.Civ.App. 419; Gal- 
veston, ete., R. Co. v. Worth, (Civ. 
App.) 107 S.W. 958; Texas’ Tel., etc., 


Co. v. Seiders, 29°S.W. 258, 9 Tex.Civ. 
App. 431. 

Va.— Burr 
Power Co., 145 S.E. 

Wash.—Hammock vy. 
924, 44 Wash. 623. 

Wis. —Gallinger v. Lake Shore Traf- 
fic Co., 30 N.W. 790, 67 Wis. 529. 

[al Where evidence is in sharp 
conflict, counsel in argument may 
urge on the jury his view based on the 
testimony favorable to his client. 
Scheer v. Detroit United R. Co., 119 N. 
W. 1084, 155 Mich. 561. 

[b] To express opinion that legal 
effect of defense made is to charge his 
client with forgery is not error. 
Brown v. Johnson Bros., 33 So. 683, 
125 Ala. 608. 

[ec] Attorney’s conclusion not un- 
sworn, testimony.—In an action for 
personal injuries to a child, a state- 
ment by plaintiff's attorney in argu- 
ment, that “from the facts proven, I 
am thoroughly convinced as anything 
in the world that the defendant’s 
wagon ran over the child in the man- 
ner stated,” was a statement of a con- 
clusion pr oduced from the testimony, 
and the jury could not have under- 
stood therefrom that counsel himself 
intended to testify in the case. Kal- 
berg v. The Bon Marche, 117 P. 227, 
64 Wash. 452. 

4. Seely v. Manhattan L. Ins. Co., 
61 A. 585, 73 N.H.. 339. 

5. Ga.—Seaboard Air Line Ry. v. 
Horning, 89 S.E. 493, 18 Ga.App. 396. 

Ind.—Mosier v. Stoll, 20 N.E. 752, 
119 Ind. 244. 

Mich.—Wheeler v. Jenison, 79 N. 
W. 6438, 120 Mich. 422; Dikeman v. 
Arnold, 47 N.W. 113, 83 Mich. 218. 


v. Virginia Railway & 
833, 151:Va. 934: 
Tacoma, 87 P. 
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eral. 
Howe ver, 


or to 
facts as are in 


Tex.—Ft. Worth & D. C. Ry. Co. 
vy. Decatur Cotton Seed Oil Co., (Civ. 
App.) 193 S.W. 392; Missouri, K. & 
T. Ry. Co. of Texas v. Gilbert, (Civ. 
App.) 130 S.W. 1037. 

Wash.—Sears v. Seattle Consol. St. 
R. Co.; 33° P. 389; 1081, 6 Wash. 227. 

{a] Tllustration.—In a passenger’s 
attion for personal injuries sustained 
in a collision between defendant’s 
street cars, an argument by plaintiff's 
counsel, ‘whenever you shatter her 
nerves, you unfit that woman to ever 
become the wife of a man; you unfit 
her to ever become the mother of chil- 
dren,” is not improper, although the 
argument might have been unsound. 
Atkinson v. United Rys. Co., 228 S.W. 
483, 286 Mo. 634. 

6 Barr v. Clinton Bridge Works, 
161 N.W. 695, 179 Iowa 702; Moore 

Chicago, R.T& P. Ry. Co., 131 N. Ww. 
30, 151 Iowa 353; Kentucky & I. T. 
R. Co. v. Becker’s Adm’r, 214 S.W. 
900, 185 Ky. 169; Marcus v. Huguley, 


(Tex.Civ.App.) 387 S.W.(2d) 1100; 
Heard v. Heard, (Tex.Civ.App.) 272 
S.W. 501; Pitts v. Wood, (Tex.Civ. 


App.) 125 S.W. 954; Houston, etc., R. 
Co. v. Cheatham, 113 S.W. 777, 52 Tex. 
Civ.App. 1. 

[a] Not reversible.—(1) The mis- 
conduct of counsel in urging the jury 
to draw an improper or illegitimate in- 
ference from the evidence is not 
ground for reversal, as the erroneous 
effect of the argument is correctible 
by the court in its charge. Connecti- 
cut River Power Co. v. Dickinson, 74 
A. 585, 75 N.H. 353. (2) A judgment 
will not be. reversed merely because 
plaintiff’s counsel argued that from 
facts proved by the evidence a con- 
clusion followed that was not a 
proper conclusion from such facts. 
Gascoigne v. Metropolitan West Side 


Elevated Ry. Co., 143 Ill.App. 547 [aff 
87 UN. Ex ‘883; 23:9" T1118, 16) Ann:Cas. 


etal). 

7. Seaboard Air Line Ry. v. Horn- 
ing, 89 S.E. 493, 18 Ga.App. 396. 

8. Birmingham’ Electric Co. y. 
Cleveland, 113 So. 403, 216 Ala. 455; 
Marcus v. Huguley, (Tex.Civ.App.) 37 
S.W.(2d) 1100; Pitts v. Wood, (Tex. 
Civ.App.) 125 S.W. 954, 

9. Buckley v. Boston’ Elevated Ry. 
Co., 102 N.E. 75, 215 Mass. 50; Fuller 
v., Maine Cent. R. R., 100 A. 546, 78 
N.H. 366; Dallas Ry. & Terminal Co. 
v. Smith, (Tex.Civ.App.) 42 S.W.(2d) 
794, 

[a] Great care should be observed 
to avoid improper or unwarranted de- 
ductions from the evidence. Haman 


v. Preston, 173 N.W. 894, 186 Iowa 
1292. 

[b] Inference that suit was 
champertous, so as to justify the 


statement of defendant’s counsel that 
plaintiff’s claim was a dishonest one 
‘jobbed out’ to the deputy sheriff, 
could not be drawn from evidence 
that plaintiff employed a deputy 
sheriff to prepare the case for trial, 
and that the deputy employed en- 
gineers, who looked to him for their 
pay, gave them directions as to mak- 
ing their surveys, and took the writ 
in the action to another deputy to 
serve. Robinson v. Monadnock Paper 
Mill, 71 A. 864, 75 N.H. 589. 

[ec] Inferences held to be unwar- 
ranted.—Rathbun y. White, 107 P. 309, 
157 Cal. 248; Buckley v. Boston Ele- 
vated Ry. Co., 102 N.E. 75, 215 Mass. 
50; Tuttle v. Dodge, 116 A. 627, 80 
N.H. 304; Proctor. v. Cisco & «N. E: 
Ry. Co., (Tex.Commn.App.) 277 S.W. 
1047 [aff (Civ-App.) 272 S.W. 308]; 
Button v. Knight, 115 A. 499, 95 Vt. 
pen Green v. Cross, 84 A. 22, 86 Vt. 
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Counsel should not be subjected to unreason- 
able restraint in commenting on the evidence,'? 
but should be allowed a wide latitude,t® this being 
matter for the sound discretion of the trial judge.‘ 
Thus as a general proposition he may discuss such 


evidence without limit or restric- 


tion,'® but he may not urge the jury to predicate 


10. Fry v. Bennett, 16 N.Y.Super. 
200, 9 Abb.Pr. 45 [aff 28 N.Y. 324]. 

[a] Diustration.—Where, in an ac- 
tion on a note given for the price of a 
threshing machine, defendant before 
trial dismissed the counterclaim for 
damages for wrongful attachment and 
for malicious criminal prosecution, it 
was improper for his counsel in his 
address to the jury to denounce plain- 
tiff as one who used the criminal laws 
of the state for the collection of a 
debt. Keniston v. Todd, 117 N.W. 
674, 1389 Iowa 287. 


ll. In criminal prosecutions see 
Criminal Law, § 2240. 

12. Ala.—Vida Lumber Co. v. 
Courson, ) 102r Sov. 737922716 ) Alas). 248: 


King v. Central Hardware Co., 75 So. 
967, 200 Ala. 209. 

Tll.—Walsh v. Chicago Rys. Co., 135 
N.E. 709, 303 Ill. 339 [aff 221 I11l.App. 
654]; Gibson v. Fidelity, etc., Co., 83 
N.E. 539, 232 Ill. 49; Chicago City 
R...Co. -v. sCreech, 69 N.E. 919, 20% 11k 
400; North American Restaurant, 
etc... v. McElligott, 129 Ill.App. 498 
[affi+81>N.B.: 388, 227, Ill. 317]. 

Ky.—Key v. Usher, 110 S.W. 415, 33 
Ky.L. 575. 

Mich.—Retan vy. Lake Shore, 

R. Co., 53 N.W. 1094, 94 Mich. 146. 

Mo.—Fitzsimmons vy. Missouri Pac. 
Re Coser2420. SIWi915;.2 2945 Wo. 6551; 
Fenton v. Missouri Motor Distribut- 
ing Corporation, (App.) 52 S.W.(2d) 
213;/ Knox. v..Missourls K.. & Ta Ry Cow 
203 S.W. 225, 199 Mo.App. 64. 

: io & Aj P. Ry. Co; 
v. Bruihl, (Civ.App.) 240 S.W. 663. 

13. I11.—Supreme Lodge M. W. W. 
v..Jones, 113 Ill.App. 241. 

Mich.—Shepard vy. Platt, 122 N.W. 
539, 158 Mich. 181. 

Mo.—Loyd y. Hannibal, ete., R. Co., 
53 Mo. 509. 

N.H.—Charrier v. Boston, ete., R. 
Cos OIA 1078575 NaH. 59: 
Ohio.—Champney  v. 

Ohio Cir.Ct.N.S. 533. 

Okl.—Mayo Hotel Co. v. Danciger, 
288 P. 309, 143 Okl. 196. 

Pa.—Com. v. Miller, 21 A. 138, 139 
Pa. 77, 23 Am.S.R..170. j 

S.D.—Kirby v. Berguin, 90 NW. 


ete, 


Braun, 23 


856, 15 S.D. 444. 
Ana see Ultima Thule, ete., R. Co. 
v. Calhoun, 103 S.W. 726, 83 Ark. 318; 


Grayson-McLeod Lumber Co. v. Car- — 
ter, 81 Ark. 609, 98 S.W. 699. 

Latitude in argument generally see 
supra § 268. 

14. Chicago City R. Co. v. Creech, 
69 N.B.: 919, 207 111.400; Kreeb v. 
Lake Erie & W. R. Co., 211 Ill.App. 
630; Genta v. Ross, 37 S.W.(2da) 969, 
225 Mo.App. 673; Cooper v. Holscher, 
(S.D.) 243 N.W. 739; East Tennessee, 
AAs R. Co. v. Gurley, 12 Lea (Tenn.) 


15. Ark.—Bodcaw Lumber Co. vy. 
Ford, 102 S.W. 896, 82 Ark. 555. 

Tll.—Schuman vy. Bader & Co., 277 
Ill. App. 28. 

Ky.—Taulbee v. Campbell, 44 S.W. 
(2d) 275, 241 Ky. 410; Wullenwider V. 
Brawner, 6 S.W.(2d) 264, 224 Ky. 274; 
Norton ‘sv. Winstead, 290 S.W. 1034, 
218 Ky. 26; Muller v. Swann, 175 S.W. 
15, 164 Ky..159; Louisville Gas Co. 
v. Kentucky Heating Co., 111: S.W. 
374, 33 Ky.L. 912. 

Mo.—Peppers” v. Louis-San 


Francisco Ry. Co., 296° ‘Sw. TOM odo 
Mo. 1104; Warren v. New York Life 
Ins. Co., (App.) 182 S.W. 96. 


N.H.—Kitchener v. McDuffie, 102 A 
534, 78 N.H. 611; Beekley v. Alexan- 
der, 90 A. 878, 77 N.H. 255; Hobbs v. 
Hobbs, 72 A. 290, 75 N.H. 590; Piper 
v. Boston & M. R. R., 72 A. 1024, 75 
N.H. 228. 

N.Y.—Youngentob v. Luongo, 249 
N.Y.S. 415, 139. Mise. 840. 
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their verdiet on what they know outside of the 
He may state that as proved about 
which the testimony is conflieting,+” or that he does 
not see how the testimony can be reconciled when it 
is in fact conflicting,’ or he may seek to reconcile 
The court may permit him 
to state the substance of instruments offered in 
evidence,?° or read to the jury a version of the ev- 
idence prepared by himself, so long as he does not 
While counsel may 
properly refer to, and comment on, evidence adduced 
by the other party,?? he is not obliged to point out 
evidence which favors his opponent,** and so may 
disregard any such evidence of an explanatory char- 
acter.24. However, it is misconduct for him to argue 
that opposing counsel has done something repre- 
hensible in adducing evidence which is in fact com- 


evidence.+® 


conflicting evidence.'® 


misquote or misrepresent it.?? 


TRIAL 


otherwise ;7° 


Ark. 980; Chicago, R. 1. & Pi: Ry. Co. 


Tex.—Corn v. Crosby County ay | v. Jewel Tea Co., 23 S.W.(2d) 972, 180 


tle Co., (Commn.App.) 25 S.W.(2da 
290 [aff (Civ.App.) 25 S.W.(2d) 283, 
and rei: den (Commn,.App.) 25 S.W. 
(2d) 290]; Fidelity Union Fire Ins. 
Co. v. McDonald, (Civ.App.) 249 S.W. 
588; Zeiger v. Woodson, (Civ.App.) 
202 S.W. 163; International & G. N. 
R. Co. v. Davison, (Civ-App.) 138 S. 
WwW. 1162. : ’ 

[a] Court may not prescribe lim- 
its within which counsel may present 
facts to jury so long as counsel stay 
within record, refrain from personal 
abuse, and do not appeal to jurors’ 
known prejudices. Fidelity Union 
Casualty Co. v. Koonce, (Tex.Civ. 
App.) 51 S.W.(2d). 777. 

[b] Benial of right to comment on 
evidence (1) is reversible error 
(Southern R. Co. v. McLellan, 32 So. 
283, 80 Miss. 700) (2) and is equiva- 
lent to the exclusion of the evidence 
in the first instance (Home-Riverside 
Coal Min. Co. v. Fores, 67 P. 445, 64 
Kan. 39). 

[c] Counsel in argument may sub- 
mit his recollection of the questions 
asked and answers given, and should 
not be prevented from doing so un- 
less on objection the trial judge is 
eonvinced that counsel is mistaken in 
his statement of such testimony. 
Gazgush v. Hoeft, 175 N.W. 170, 171 
N.W. 437, 208 Mich. 147. 

[ad] Immaterial evidence.—To re- 
fuse to permit counsel in addressing 
the jury to discuss immaterial evi- 
dence is not reversible error. Gandy 
v. Bissell, 115 N.W. 571, 81,Neb. 102 
[mod 117 N.W. 349, 81 Neb. 117]. 

[e] Bvidence on withdrawn caus- 
es of action.—Where a petition con- 
tains several causes of action in sup- 
port of all of which evidence was in- 
troduced and thereafter some of the 
eauses of action are withdrawn, he 
may argue on all the evidence in the 
absence of a motion to exclude all 
testimony introduced in support of 
the counts withdrawn. Meyer vy. Goe- 
del, 31 How.Pr.N.Y. 456. 

[f]. Reference to part of res ges- 
te.—In an action for injuries re- 
ceived by plaintiff in an automobile 
collision, the fact that another occu- 
pant of the automobile in which 
plaintiff was riding was killed in the 
accident was an item of the res geste 
properly in proof and known to the 
jury, so that a reference of plain- 
tiff’s counsel thereto was not errone- 
ous. Anderson y. Matt, 194 N.W. 599, 
223 Mich. 534. 

[g] Apparent alterations and era- 
sures in documents offered in evi- 
dence may properly be commented 
on. Robinson v. Woodmansee, 4 S. 
H. 497, 80 Ga. 249. 

[h] Comments on matters in evi- 
dence held not to be improper.— 
American Ins. Co. of Newark, N. J., 
v. Fuller, 140 So. 555, 224 Ala. 387; 
Benefit Ass’n of Railway Employees 
v. Armbruster, 140 So. 356, 224 Ala. 
302; C. C. Hooper Café Co. v. Hender- 
son, 137 So. 419, 223 Ala. 579; Graves 


v. Lindahl, 145 S.W. 191, 
Foc, vANN OAs. 191 4A (561 eeSt. Piuowis: 
I. .M: .& S.' Ry. Co. .v. Woodruff, 115 
S.W. 953, 89 Ark. 9; Aydlott v. Key 
System Transit Co., 286 P. 456, 104 
Cal.App. 621; Schmidt v. Union Oil 
Co. of California, 149 P. 1014, 27 Cal. 
App. 366; Simonton v. Perdue & Pace, 
88 S.E. 553, 145 Ga. 54; Casey v. Kel- 
ly-Atkinson Const. Co., 58 N.H. 982, 
240 Ill. 416; Schuman vy. Bader & Co., 
227 Ill.App. 28; Frechett v. Illinois 
Cent, R. Co, 19:7 EizApps 2135 "Smith 
v. Sioux City, 205 N.W. 956, 200 Iowa 
1100; Butkoviteh Vv. Centerville 
Block Coal. Co., 177 N-W: 479,188 
Iowa 1176; Spaulding v. Laybourn, 
145 N.W. 521, 164 Iowa 277; Kim- 
brough v. Lexington City Nat. Bank, 
1502S: Wa 325, Lo0 pieyar ssiou) lyen ve 
Hall, 113 N.E. 366, 224 Mass. 528; 
Walz vy. Peninsular Fire Ins. Co. of 
America, 191 N.W. 230, 221 Mich. 326 
[aff 194 N.W. 124, 123 Mich. 417]; 
Paul v. De Carrie, 163 N.W. 67, 196 
Mich. 434; Hoch v. Byram, 230 N.W. 
823, 180 Minn. 298; Nelms & Blum Co. 
Vo Mink,, L381) So. 81%, 159) Iiss..3'7.2:: 
Irons v. American Ry. Express Co., 
300 S.W. 283, 318 Mo. 318; Rawie v. 
Chicago, B. & Q. R. Co., 274 S.W. 1081, 
310 Mo. 72; Harrison v. Lakenan, 189 
Mo. 581, 88 S.W. 58; Oliver v. City of 
Vandalia, (Mo.App.) 28 S.W.(2d) 
1044; Peterson v. Fleming, 297 S.W. 
168, 222 Mo.App. 296; McHatton v. 
Kansas City Rys. Co., (Mo.App.) 246 
S.W. 651; Piatek v. Swindell, 151 A. 
262, 84 N.H. 402; Piper v. Boston & 
Me UR RI, (2h Ae L024 07.5) NER eos 
Christman v. Union Ry. Co. of New 
York, 200 N.Y.S. 800, 121 Misc. 247 
[rev on other grounds 205 N.Y.S. 594, 
210 App.Div. 104]; Youngs vy. Cohen, 


167 N.Y.S. 160; Leventhal v. Home 
Incr Cor el 6s Ne vase soaenieeneloiluenn 
Hamilton, 297 P. 1048, 136 Or! 240; 


Russell v. Martin, (Tex.Commn.App.) 
49 S.W.(2d) 699; Jackson v. Jackson, 
(Tex.Civ.App.) 85 S.W.(2d) 830; Dal- 
las Ry. & Terminal Co. v. Bankston, 
(Tex.Civ.App.) 33 S.W.(2d) 500 [rev 
(Commn.App.) 51 S.W.(2d) 304]; 
Niagara Fire Ins. Co. y. Pool, (Tex. 
Civ.App.) 31 S.W.(2d) 850; South- 
ern Casualty Co. v. Fulkerson, (Tex. 
Civ.App.) 30 S.W.(2d) 911 [rev 
(Commn.App.) 45 §.W.(2d) 152]; 
Miller v. Winn, (Tex.Civ.App.) 28 S. 
W.(2d) 578; Waco Mut. Life & Acci- 
dent Ass'n vy. Alford, (Tex.Civ.App.) 
289 S.W. 98; Galveston, H. & S. A. Ry. 
Co. v. Ford, (Tex.Civ.App.) 275 S.W. 
463; Galveston, H. & §S. A. Ry. Co. v. 
White, (Tex.Civ.App.) 216 S.W. 265; 
Abilene Steam Laundry Co. v. Carter, 
(Tex.Civ.App.) 210 S.W. 571;  W.. T. 
Wilson Grain Co. y. Fitch, (Tex.Civ. 
App.) 208 S.W. 556; Atchison, T. & 
S. EY Ry. Co.lv. Hargrave, (Tex.Giv. 
App.) 177 S.W. 509; Taylor v. Black- 
well, (Tex.Civ.App.) 105 S.W. 214. 

{i]| If witnesses admitted giving 
certain testimony at former trial and 
it was contradictory, counsel had the 


For later cases, developments and changes in the law see Annotations, 


spect of a matter of trifling or of no importance; 


a ae 
\ é 

[§§ sos 
petent,?® or, after consenting to the reading of 
the affidavit of an absent witness, to deprecate it 
and state that the witness, if present, would testify 
and it is misconduct for counsel to 
criticize, in his argument, the action of the court. 
in admitting certain evidence over objection.?* 

[§ 286] b. Misstating Evidence.?* 
misstates evidence as to a material matter,?® or if 
he persists in misstatements,?° and it is apparent 
that such misstatements are likely to mislead the 
jury,*! or there is doubt as to the sufficiency of the 
evidence to sustain the verdict,*? or the evidence 
on the issues is evenly balanced,*? or the verdict 
rendered is excessive,?* the judgment will not be 
allowed to stand. 
evidence will not be ground for reversal if in re- 


If counsel 


However, a misstatement of the 
235 


right to comment on it in his argu- 
ment to the jury without producing 
a transcript of the testimony on the 
present trial. Gagush y. Hoeft, 175 
N.W. 170, 171 N.W. 437, 208 Mich. 147. 

16. Rafter v. Chicago City R. Co., 
139 Tll.App. 81. ; 

Comment on matters not in evi- 
dence see supra §§ 282-284. 

17. Horn v. Towson, 135 S.E. 487, 
163 Ga. 37; McNabb v. Lockhart, 18 
Ga. 495: Hatcher vy. State, 18 Ga. 460. 

18 Fillingham yv. Michigan United 
R. Co., 117 N.W. 635, 154 Mich. 233. 

19. Rakestraw v. Sebree Deposit 
Bank, 225 S.W. 506, 189 Ky. 668. 

20.. Gonzales y. Batts, 50 S.W, 403, 
20 Tex.Civ.App. 421. 

21. Stull v.. Stullf°96' NW. 19.65" & 
Neb. (Unoff.) 380, 389. ; 

Misstating evidence generally see 
infra § 286. 

22. Bohanan vy. Dodd, 60 So. 955, 7 
Ala.App. 220; Muncie & P. Traction 
Co. v. Hall 90 NE. 312, 173: Ind’ 292% 
Kingery v. City of Jefferson, (Mo. 
App.) 190 S.W. 976. 

238. Piatek v. Swindell, 151 A. 262, 
84 N.H. 402, 

24. Piatek vy. Swindell, supra. 

25. Baird v. Chicago, M., St. P. & 
P. R. Co., 228 N.W. 552, 179 Minn. 127. 

26. See cases infra this note. 

La] Under statute which provides 
for reading of affidavit as to what ab- 
sent witness would testify to, in lieu 
of a continuance, it was improper 
for plaintiff's attorney, after having 
consented to the reading of such an 
affidavit, to refer to it in his argu- 
ment as the affidavit of the oppos- 
ing attorney, and as not containing 
matters to which the witness would 
testify. Gunterman v. Cleaver, 263 
S.W. 6838, 204 Ky. 62; Madisonville, 
H. & E. R. Co. v. Allen, 154 S.W. 5, 152 
Ky. 706. 

Statement as to what absent wit- 
ness would testify as comment on 
matters not in evidence see supra § 
282 text and note 90. 

27. Schmidt v. Union Oil Co. of 
Me auage tae 149 PB. 1014, 27° GCal.App: 


28. In criminal prosecutions see 
Criminal Law § 2243. 
Aik: Chase v. Chicago, 20 Ill.App. 
30. Benoit v. Perkins, 104 A. 254, 
TEENS et a lal 
31. Chase vy. Chicago, 20 Ill.App. 


Mullarkey v. Interurban St. R. 
Co., 96 N.Y.S. 115, 48 Misc. 638. 

33. Massengale v. Rice, 68 S.W. 
233, 94 Mo.App. 430. 

4. St. Louis, ete., R. Co. v. War- 
en, 48 S.W. 222, 65 Ark. 619. 

35. Clements vy. Watson, 93 P. 385, 
7 Cal.App. 74; O’Connor v. Langdon, 
26 P. 659, 3 Idaho 61; Beckman v. 
Hampton, 65 A. 254, 74 N.H. 48; Koh- 
man v. Baldwin, (Tex.Civ.App.) 46 S. 


. 396. 

[a] “It is only in a very clear case 
of a misstatement, which is not open 
to correction, that the court would 


same title and section number, 


ra 


7 


§§ 286-289] 


and a mere misrecollection or accidental misstate- 
ment of evidence in argument does not render the 
trial unfair as a matter of law;*® and it is not 
an impropriety necessitating reversal where coun- 
sel in his argument is mistaken as to who had given 


certain testimony.%7 


[§ 287] c. Comments on Weight of Evidence. 
Counsel may comment** and express his opinion®® 
on ,the weight of the evidence, provided he stays 
He may urge on the jury his 

view of the case based on that part of the testimony 
favorable to his client,*4 and may claim that the 
testimony on the other side is false.*? 
it has been held improper for him to say that he 
believes that his client has a good cause of action 
‘or has proved his ease by a preponderance of the 


within the reeord.*® 


interfere to vacate a verdict.’’ Varty 
v. Messmore, 93 N.W. 611, 132 Mich. 
314, 316. . 

36. Adams v. Strain, 113 A. 209, 80 


N.H. 90; Benoit v. Perkins, 104 A. 
Woen Vio Nelda ta 
[a] Comment mistaken but not 


prejudicial.—A comment by counsel 
that one of opponent’s witnesses was 
not there; “they say the train broke 
down on the way down. Maybe it 
did, and maybe it didn’t. hridon/t 
know how that is’’—whereas the tes- 
timony of the opposing party was 
that such witness attempted to come 
by automobile, but could not get 
through, is not prejudicial, the error 
in the statement not being of such a 
character as to lead to the conclusion 
that it was intentional, being proba- 
bly a mere misrecollection or acci- 
dental misstatement of the evidence, 
which does not render a trial unfair 
as a matter of law. Adams v. Strain, 
P13 CAE 209508 0) Nes. © 98: 

37. Newton’s Adm’x v. American 
os Sprinkler Co., 90 A. 588, 87 Vt. 
546. 


Sou @hicaco, Raw.s@iGe Rye Cow. 
Faulkner, (Tex.Civ.App.) 194 S.W. 
651. 

39. Ind.—Muncie & -P. Traction 
Co. v- Hall, 90 N.E. 312,°173 Ind. 292. 

Kan.—Home-Riverside Coal Min. 
Co. v. Fores, 67 P. 445, 64 Kan. 39. 

Mich.—Montmorency County v. 
Putnam, 81 N.W. 5738, 122 Mich. 581. 

Tex.—Texas, ete.” R.’ Cou) v.. Par- 
sons, (Civ.App.) 109 S.W. 240 [aff 113 
Siw.7914, 102 Tex. 157, 132 Am.S.R. 


857]. 
Vt.—Morrill:v. Palmer, 33 A. 829, 
Cos 


CSaVitee!, of 1s. A ALD. 
116 N.E. 761, 279 Ill. 210 [aff 199 Ill. 


490. Heineke v. Chicago Rys. 


App. 399]; American Express Co. v. 
Parcarello, (Tex.Civ.App.) 162 S.W. 
926. 

[a] Reading of attorney’s oath to 


jury in an argument of plaintiff's 
counsel that ethical standards of at- 
torney’s conduct should be adopted in 
determining the weight to be given 
attorney’s testimony is improper and 
highly prejudicial, under Gen. L. ¢ 
221 § 38. Feinberg v. Atlantic Thea- 
tres Corporation, 175 N.E. 2938, 275 
Mass. 127. 4 

Comment on matters outside issues 
amd evidence generally see supra §§ 
282-284. 

41. Scheer v. Detroit United Ry., 
119 N.W. 1084, 155 Mich. 561. 

[a] Argument to overthrow effect 
of opponent’s evidence.—In a _ per- 
sonal injury action, argument by 
plaintiff's counsel, tending to over- 
throw the effect of a statement made 
by plaintiff immediately after the 
injury by arguing that the statement 
was made when plaintiff was full of 
morphine the evidence showing that 
morphine had been given before the 
statement was made, is not unwar- 
ranted. St. Louis, I. M. & S. Ry. Co. 
v. Brown, (Ark.) 169 S.W. 940. 

42. Morrison v. Noone, 103 A. 309, 
78 N.H. 549. be 

[a] Remark by plaintifi’s counsel 
that defendant was trying to take his 
client’s land away from him for noth- 


TRIAL 
evidence.*3 
by Instructions. 


the absence of 
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[§ 288] 14. Comments on Matters Not Covered 


In jurisdictions where a case may 


be submitted to the jury without instructions in 


requests therefor,4* counsel may 


properly argue any issues and theories of the case 


However, 


ing is not reversible error, being 
tantamount to an assertion that the 
testimony of defendant and his wit- 
nesses was false, and this counsel 
may claim. Morrison y. Noone, 103 
A. 309, 78 N.H. 549. 

43. Kenna v. Calumet, H. & S. E. 
AD 206 Ill.App. 17 [aff 120 N.E. 

[a] Reason for rule.—These are 
the ultimate questions for the jury’s 
determination and Such statements 
are not merely argument but profess 
to be deliberate and well weighed 
opinions of one presumably experi- 
enced in matters of evidence. Kenna 
Wa Calumet. bier Sut ©On ea 0G nid 
App. 17. 

Impropriety of unsworn testimony 
by counsel see supra § 282. 

44. See infra § 678. . 

45. Ternetz v.-St. Louis Lime & 
Cement’ Co. Glo.) 252.98 We 1653 
Barber v. American Car & Foundry 
Co., (App.) 14 S.W.(2d) 478 [con- 
forming to mandate of Sup. Ct. 6 S. 
W.(2d) 898, 319 Mo. 743]. 

[a] Plaintiff offering instructions 
only on measure of damages may 
properly be permitted to argue the- 
ory of law in petition to connect 
proof. Hopkins v. American Car & 
Foundry Co., 11 S.W.(2d) 65, 222 Mo. 
App. 801. 

46. Xn criminal prosecutions see 
Criminal Law §§ 2250-2252. 

47. Mattice v. Klawans, 143: N.E. 
866, 312 Ill. 299 [rev 228 Ill.App. 126, 
and cert den 46 S.Ct. 637, 271 U.S. 685, 
70 L.Ed. 1151]; Colker v. Connecticut 
Fire Ins. Co.,7S.W. (2d) 502, 224 Ky. 
837; Blaisdell v. Davis, 48 A. 14, 72 
Vt. 295; Shaw v. Gilbert, 86 N.W. 
188, 111 Wis. 165. And see Missouri, 
eten eR.) Cofivas Rogers, ALT LSIwe i939 
55 Tex.Civ.App. 93 (holding that, 
where the nature and extent of plain- 
tiffs injuries were seriously contro- 
verted, and defendant did not offer ex- 
pert testimony on the subject, it was 
prejudicial error for plaintiff's coun- 
sel to argue that defendant’s coun- 
sel could not complain of the lack of 
medical testimony because they knew 
that defendant could require plain- 
tiff to be examined by competent phy- 
sicians, and, if he refused to submit 
thereto, could require the court to 
appoint physicians to make such ex- 
amination, defendant not having such 


right). 
{a] But, wnless it appears prob- 
able that prejudice resulted, the 


judgment will not be reversed. Gulf, 
Sten Ry Cove Curb. 66) EL O19, -L3CcC, 
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A. : 

48. Ala.—Cabaniss v. City of 
Huntsville, 117 So. 316, 217 Ala. 678; 
Matthews v. Farrell, 37 So. 325, 140 
Ala. 298. 

Idaho.—Baldwin v. Singer Sewing 
Mach. Co., 287 P. 944, 49 Idaho 231. 

Ky.—West Kentucky Coal Co. v. 
Key, 198 S.W. 724, 178 Ky. 220. 

Mass.—Freeman v. United Fruit 
Cone UhIS NEES 789, 2200, Mass. 9/3005 
Huntsman y. Nicfiols, 116 Mass. 521. 


Mich.—Stoddard v. Grand Trunk 
Western Ry. Co., 158 N.W. 7, 191 
Mich. 321. 


Minn.—Whitehead vy. Wisconsin 


on which he is entitled to recover, even though no 
instructions thereon have been given.*? 

[§ 289] 15. Comments on Nonproduction of Evi- 
dence or Witnesses*+®—a. In General. 
er for counsel to comment on the failure to produce 
evidence which would not have been competent.*7 
But he may comment on the absence of evidence, 
which is in the possession of the opposite party, 
which should naturally be introduced ;** 
may comment on the failure of a party to ask his 


(Cent. R. Co., 114 N.W. 254, 467, 103 


It is improp- 


thus he 


Minn, 13. : 

Mo.—Ryans v. Hospes, 67 S.W. 285, 
167 Mo. 342; Paul v. Dunham, (App.) 
214 S.W. 263; Dawson v. Chicago, B. 
Coe R. Co., 193 S.W. 48, 197 Mo/App. 
1 


N.H.—Grossbard v. Grand Trunk 
Ry., 102 A: 534, 78 N:-H 496; Concord 
Land, etc., Co. v. Clough, 47 A. 704, 
70 N.H. 627; Liscomb v. Manchester, 
ete., R. “Cor 48) A. 2845 710) INGA is 
Fab v. Hutchins, 46 A. 33, 70 N.H. 

N.C.—Irvin v. Southern Ry. Co., 80 
S.E 078, (164 -NiC. (55 WChambers we 
Greenwood, 68 N.C. 274. 

Tex.—kKettler Brass Mfg. Co. v. 
O Nel, 122 S.W. 900, 57 Tex.Civ.App. 


Vt.—Newton’s Adm’x v. American 
es Sprinkler Co., 90 A. 583, 87 Vt. 

[a] Applications of rule—(1) The 
argument by plaintiff's counsel in a 
suit for personal injuries that, since 
defendant did not produce any wit- 
ness to testify that plaintiff was 
warned of danger, it might be con- 
cluded that such fact did not exist, 
is a legitimate argument. Since the 
Suppression of evidence is a proper 
matter to be considered against the 
party suppressing it, where a fact is 
peculiarily within the knowledge of 
a party and he does not produce evi- 
dence as to such fact, it is arguable 
that it does not exist. Texas Electric 
Ry. v. Gonzales, (Tex.Civ.App.) 211 
S.W. 347. (2) The fact that plain- 
tiff in a personal injury action, who 
proved the employment of physicians 
to treat her for the injuries and the 
nature and extent of the treatment, 
failed to prove the value thereof, is 
legitimate ground for argument that 
probably the physicians’ bills were of 
small amount. Moran v. Dover, ete., 
St. R. Co., 69 A. 884, 74 N.H. 500, 124 
Am.S.R. 994, 19 L.R.A.N.S. 920. (3) 
Defendant’s counsel, in an action for 
personal injuries, may comment on 
the failure of the physician who at- 
tended plaintiff to testify, especially 
when plaintiff on her cross-examina- 
tion has sought to explain his absence 
and failure to testify. Brotherton v. 
Barber Asphalt Paving Co., 102 N.Y. 
S. 1089, 117 App.Div. 791. 

[b] Comment on plaintiff’s failure 
to reappear and deny testimosy of 
another witness.—Plaintiff, in an ac- 
tion in which it was in issue whether 
she was injured by collision of de- 
fendant’s cars, not having denied 
certain specific statements made by 
a doctor as a witness, as to ailments 
for which he had theretofore treated 
her, and which he declared were the 
same she had when she came to him 
after the collision, comments of de- 
fendant’s counsel to the jury on her 
failure to do so were within the 
bounds of legitimate argument. 
Sacrey v. Louisville Ry. Co., 153 S.W. 
760, 152 Ky. 473. 

[c] Statement of rmle by counsel. 
—An attorney’s statement of law on 
the presumption that evidence not 
brought into court by party in pos- 
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witness, who is shown to be familiar with a mate- 


rial fact, concerning such fact.*° 


tion of documents, in possession of a party, which 
he has been notified to produce at the trial,°® or 
which the court has ordered him to produce, 
proper subject of comment by counsel. I 
improper for him to comment on the nonintroduce- 
tion of books excluded by the court,°? 
the court has declined to order the party to produce 
on the ground that they contain incriminating mat- 
Moreover, it is not error for the court to 
refuse to permit counsel to comment on the nonpro- 
duction of the book entries of his adversary when 
there is no real dispute as to the entries and they 
Where defendant 
introduces no evidence but rests when plaintiff rests, 
no adverse presumption arises because of its omis- 
sion to introduce any evidence, and adverse com- 
ment because of such omission is held to be im- 
However, there is authority to the con- 


tenes 


‘were within reach of counsel.’* 


proper.*° 
trary.°° 


session is prejudicial to them, while 
not to be commended, is not reversi- 
ble error. Pennsylvania R. Co. v. 
Gavin, 234 Ill.App. 28. 

Stating law to:jury generally see 
supra § 269. 

49. McKinstry v. 52) A. 
438, 74 Vt. 147. 

50. Tobin v. Shaw, 45 Me. 331, 71 
Am.D. 547; Hill v. Houser, 115 S.W. 
112, 51 Tex.Civ.App. 359. 

51. Williams v. Cleveland, etc., 
, 61 N.W. 52, 102 Mich. 5387. 

52. Minneapolis St. R. Co. v. Hare, 
210 N.W. 161, 168 Minn. 423; Martin 
Brown Co. v. Perrill, 13 S.W. 975, 
The Lex 1995 y 

53. Boyle v. Smithman, 23 A. 397, 
146 Pa. 255. 

54. John Gill & Sons v. Kahl-Holt 
Conn 47) App.D:C7)'53- 

55. Robins Dry Dock & Repair Co. 
v. Navigazione Libera Triestina, S. 
Au, 182): (2d) 209) [cert 50°S.Ct. 30, 
280 U.S. 574, 74 L.Ed. 626]; Sandberg 
v. Chicago Rys. Co., 191 Ill.App. 199; 
McDuffee v. Boston, etc., R. Co., 69 
As 124,.81.Vt. 52, 180 Am.SUR. L019. 

56. Smith v. Kansas City Rys. Co., 
232 S.W. 261, 208 Mo.App. 139. 

[a] Inferences permissible where 
defendant stands on demurrer to evi- 
dence.—In a personal injury action, 
where defendant at the close of 
plaintiff's case offered an instruction 
in the nature of a demurrer to the 
evidence, and, it being overruled, the 
“case was closed without defendant 
putting in any evidence, argument by 
plaintiff's counsel that evidence 
would have been unfavorable to de- 
fendant is permissible. Smith v. 
Kansas City Rys. Co., 232 S.W. 261, 
208 Mo.App. 139. 

57. Reading depositions to jury 
see supra § 276. 

58. Story v. Concord, etc., R. Co., 
A SIAC SOM OMIN Ede oO4 §Grulte  @n Gr) SS. 
FE. Ry. Co. v. Dooley, 131 S.W. 831, 62 
Tex.Civ.App. 345. 

59. Sinclair v. Columbia Tele- 
phone Co., (Mo.App.) 195 S.W. 558; 
Forbes v. Long, 113 S.E. 575, 184 N.C. 
SSS OULSe Oo He Ga, De kiya. CO. ove 
Green, (Tex.Commn.App.) 37 S.W. 
ce 123 [rev (Civ.App.) 22 S.W.(2d) 
5 S 


Collins, 


Lee v. Dow, 59 A. 374, 73 N.H. 


Wheeler vy. Missouri Pac. R. 
Co., 18 S.W.(2d) 494, 322 Mo. 271 
[cert den 50 S.Ct. 27, 280 U.S. 568, 74 
L.Ed. 621]. : 

62 Julius Kessler & Co. v. South- 
ern Ry. Co. in Kentucky, 255 S.W. 
535, 200 Ky. 713. 

63. In criminal prosecutions see 
Criminal Law §8§ 2251, 2252. 

64 Cal.—Sesler v. Montgomery, 
19 P. 686 [rev on other grounds in 
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Depositions.*®” 
The nonprodue- 
LSS 
But it is 


2 


or which 


er 61 


‘It is not improper for counsel to 


comment on the failure of his adversary to take the 
deposition of one of his witnesses when he had 
ample opportunity to do so;°* or to comment on the 
action of an adversary who takes and files’a deposi- 
tion and fails to read it to the jury.°® | 
where depositions were taken at several places, he 
may comment on the failure to take depositions at 
the place where the fact to be proved was best 
known;°° and an argument that a statement of a 
witness was read because of opposing counsel’s fear 
to subject him to cross-examination is not improp- 
Where it has been stipulated that any dep- 
ositions read in a former suit might be read by ei- 
ther party, it is not improper for counsel to com- 
ment on the failure of the opposing party to intro- 
duce the deposition of one who was his vice principal, 
notwithstanding counsel could introduce it himself.®* 
[§ 290] b. Comment on Failure To Call Witness- 
es.°? Where a party fails to call a witness under his 


Furthermore, 


control,** or with whose testimony he is particularly 


bank 22 Po 185,78 

653; 12 Am.S:R. 76] 
Ind.—Cincinnati, H. &' D.R. Co. v: 

Gross, 114 N.E. 962, 186 Ind. 471. 

Ky.—Monohan vy. Grayson County 
Supply Co., 54 S.W.(2d) 311, 245 Ky. 
781 [foll Monohan v. Moorman, 54 S. 
W.(2d) 315, 245 Ky. 789, Monohan v. 
Decker, 54 S.W.(2d) 315, 245 Ky. 790 
and Monohan vy. Whitely, 54 S.W.(2d) 
815, 245 Ky. 790]; ° Cincinnati, N. QO. 
SI APs Ras Coven Ducker lola. 
940, 168 Ky. 144. 

Mich.—Dykstra v. Grand Rapids, 
Gy He & M.Ry.. ‘Co., 13.0 NAW..320) 465 
Mich, 13. 

Miss.—Mississippi Cent. R. Co. v. 
Robinson, 64 So. 838, 106 Miss. 896. 

Mo.—State ex rel. Gilday v. Trim- 
ble, 44 S.W.(2d) 57 [quashing record 
(App.) 82 S.W.(2d) 118, and op con- 
formed to (App.) 50 S.W.(2d) 191]; 
Bobos v. Krey Packing Co., 19 .'S.W. 
(2d) 630, 323 Mo. 224; Atkinson y. 
United Rys. Co., 228 S.W. 483, 286 Mo. 
634; City of Kennett v. Katz Const. 
Co., 202 S.W. 558, 273 Mo. 279; Hasen- 
jaeger- v. Missouri-Kansas-Texas: R. 
Co.,. (App.) 53 S.W.(2d) 1088; Gos- 
sett v. Kansas City Public Service 
Co.,.(App.) 17 S.W.(2d) 372; Miller 
v. Walsh Fire Clay Products Co., 282 
S.W. 141, 219 Mo.App. 590; Fuersten- 
berg v. Kram, (App.) 249 S.W. 143; 
Wilson v. J. G. Peppard Seed Co., 
(App.) 243 S.W. 390; Ownby v. Kan- 
ah City Rys. Co., (App.) 228, S.W. 


Cal. 486, 3 L.R.A. 


Nev.—Sherman: v. Southern Pac. 
Col, 1P1o Po'4t6," Piss 909, s33iNew 
385, Ann.Cas.1914A 287. 

N.H.—Morris v. Boston & M. R. R., 
160) As 52,85 "N.H. 265. 

Pa.—Arnola v. McKelvey, 98 A. 
559, 258 Pa. 324, : 

Tex.—Houston BE. & W. T. Ry. Co. 
v. Boone, 146 S.W. 533, 105 Tex. 188 
[aff (Civ.App.) 131 S.W. 616]; Hous- 


ton HE. & W. T. Ry. Co. v. Sherman, 
(Commn.App.) 42 S.W.(2d) 241 [rev 
(Civ.App.) 10 S.W.(2d) 243]; Reilly 


v. Buster, (Civ.App.) 52 S.W.(2da) 
521; Houston Hlectrie Co. v. Potter, 
(Civ.App.) 51 S.W.(2d) 754. 

[a] Attorney can argue infer- 
ences from failure of railroad em- 
ployee codefendant with it, to testify, 
although he was in court subject to 
plaintiff's call. Dutton y. Atlantic 
pees ren ates 88 S.H. 268, 104 S. 

. aff 3 -Ct. 191, 245 aS ; 
62 L.Ed. 525]. Coie, 

[b] Arguing that constable was 
employer of defendant is improper.— 
Argument of plaintiff's counsel, in 
suit against a railroad for personal 
injuries, that the constable who had 
served subpoenas for defendant was 
its employee,” “in its power,” justi- 
fying inferences from defendant’s 


failure to call him as a witness, was 
objectionable. Gulf, C. & S. F. Ry. 
Co. -v- Sullivan, (Tex.Civ.App.) 178 
S.W. 615. 

[c] Dispute as to control of wit- 
ness.—(1) Whether failure to pro- 
duce foreman who, as plaintiff al- 
leged, directed him to use defective 
timber militated against plaintiff or 
defendant employer being for jury, 
either party could argue respective 
contentions. Miller v. Collins, 40 S. 
W.(2d) 1062, 328 Mo. 313. (2) In an 
action to recover damages for per- 
sonal injuries alleged to have been | 
caused by the negligent operation of 
defendant’s truck, where it was con- 
tended that the evidence failed to 
show that the driver of the truck was 
defendant’s ‘servant acting within 
the scope of his employment, a re- 
marl of plaintiff's counsel comment- 
ing on defendant’s failure to eall 
chauffeur or otherwise account for - 
the presence of the truck at the 
place of collision, f§ not error, since 
the matter was properly for consid- 
ee cee jury. Spellmeyer vy. 

eo. Hiertz Metal Co., (Mo.App. eee 
S.W. 1068. ‘ Pre 

{d] Liberality in deductions al- 
lowed.—In determining whether ar- 
gument of counsel referring to fail- 
ure, to produce certain witnesses is 
prejudicial, a liberal latitude is al- 
lowed counsel in their deductions 
from the evidence. City of Kennett 
v. Katz Const. Co., 202 S.W. 558, 273 
Mo. 279. 

{e] In Alabama.—(1) The rule 
obtaining in most states, which per- 
mits counsel to argue to the jury on 
the failure of his opponent to exam- 
ine a witness summoned by him and 
present at the trial, is not followed 
in Alabama. Du Bose vy. Conner, 55 
So. 432, 1 Ala.App. 456. (2) Hence, . 
an argument to the jury on failure of 
an adversary to examine a witness 
summoned by him and present at the 
trial aS a circumstance for considera- 
tion is erroneous. Du Bose v. Conner, 
supra. (3) Remarks of plaintiff's 
counsel making capital of defendant 
railway company’s failure to use its 
motorman as a witness is properly 
excluded. Manley v. Birmingham 
Ry., Light & Power Co., 68 So.’ 60, 
191 Ala. 531. (4) However, argument 
of counsel for plaintiff in detinue as 
to defendant husband’s failure to 
testify concerning codefendant wife’s 
nonexecution of instrument, relied 
on to show plaintiff’s title, is proper 
since he was a party to the cause, and 
negotiated the instrument, and was 
not equally accessible to both parties. 
Martin v. Davis, 141 So. 667, 224 Ala. 

Inferences from evidence generally 
see supra § 284. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 § 290), 


acquainted and of which the other party is igno- 
‘rant,®°® or even where he fails to call a seemingly 
available witness,°° it is not improper for counsel on 
the other side, in argument, to comment on such 
Especially is this true, so it is said, where 
a party fails to eall his own physician,®? unless he 
be a physician appointed by the court.*® 
however, no unfavorable inference can be drawn or 
comment be made on account of the absence of a 


failure. 


65. Miss.—Valley Dry Goods Co. v. 
Buford, '75 So. 252, 114 Miss. 414. 

Mo.—Winkler v. Pittsburgh, C., C. 
Sapte. a: BR. Cow 10 Sow. (2d)-649,, 321 
Mo. 27; Atkinson v. United Rys. Co., 
228 S.W. 483, 286 Mo. 634; Bright v. 
Sammons, (App.) 214 S.W. 425. 

R.I.—Joslin v. Rhodes, 122 A. 779, 
45 R.L. 371. 

Tex.—Moore v. Marines, (Civ.App.) 
269 S.W. 825. 


Wis.—Naus v. Chicago & M. Elec- 


on Ry. Co., 201 N.W. 281, 185 Wis. 
178. ; v 
[a] Unexplained. failure to pro- 


duce available witness 
possessing knowledge on issues in- 
volved is fit subject for fair com- 
ment, and justifies inference unfavor- 
able to party in default. Monohan v. 
Grayson County Supply Co., 54 S.W. 
(2d) 311, 245 Ky. 781 [foll Monohan 
v. Moorman, 54 S.W.(2d) 315, 245 Ky. 
789, Monohan v. Decker, 54 S.W.(2d) 
315, 245 Ky. 790, and Monohan., v. 
ens 54, SW. (2d) 315,°245° Ky. 
fi Pf < 

[b] Insinuation of suppression of 
evidence held justified.—In personal 
injury case, where there was evi- 
dence that defendant knew where a 
material witness was, but he was not 
produced until during the course of 
the trial plaintiff learned his real 
name and had him subpoenaed and 
used his evidence in rebuttal, query 
of plaintiff's counsel in his closing 
argument why defendant did not pro- 
duce such person as a witness, since 
defendant knew where he was and he 
had worked along with plaintiff, was 
not improper. Bright v. Sammons, 
(Mo.App.) 214 S.W. 425. 

[c] Where street car conductor 
took names of passengers when plain- 
tiff was injured and sent them to the 
foreman of the district, comment in 
Argument on defendant’s failure to 
produce them as witnesses is proper. 
State ex rel. Meyer v. Daues, 285 S.W. 
986, 315 Mo. 186 [quashing op (App.) 
277 S.W. 585]. 

{d] Fellow servant not equally 
available.—In an employee’s action 
for injuries caused by. the negligence 
of a fellow servant, who at the time 
of the trial was no longer in defend- 
ant’s employ, an argument of plain- 
tiff’s counsel as to why defendant did 
not put such servant,.who was pres- 
ent, on the stand, is not error, his in- 
terests being opposed to plaintiff and 
in favor of defendant, and his evi- 
dence therefore not equally available 
to both parties. Burns v. R. L. Mc- 
Donald Mfg. Co., 252 S.W. 984, 213 


presumably 


Mo.App. 640. 

[e] Counsel’’s argument that he 
communicated with witnesses for 
whose absence opposing counsel 


sought continuance, and that they ex- 
pressed willingness to’ appear if their 
expenses were paid, is not reversible 
error. Benjamin v. Weintraub, 151 
S.B. 381, 169 Ga. 770. d 

66. Ala.—Sunny South Grain Co. 
vy. National Feed Co., 101 So. 542, 20 
Ala.App. 145 [cert den 101 So. 546, 
211- Ala. 615]. 

Ark.—Kearns v. Steinkamp, 45 S.W. 
(2d) 519, 184 Ark. 1177. 

Ga.—City of Atlanta v. Feeney, 155 
S.H. 370, 42.Ga.App. 135; Southern 
Ry. Co. v. Acree, 70 S.E. 352, 9 Ga. 
App. 104. d 

Mo.—Hankins v. St. Louis-San 
Francisco Ry. Co., (App.) 31 _S.W. 
(2dy 596 [cert quashed 46 S.W.(2d) 

49]. 

2 NH. Hall vy. Wentworth’s Loca- 
tion, 149-A. 81, 84 N.H. 236; Haselton 
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Veo Maser, 445A 7842 83) - IN bis, 498% 
Brito v. Newmarket Mfg. Co., 106 A. 
224, 79 N.H. 163; Osgood v. Maxwell, 
95 A. 954.78 N. EP 5. 

Tex.—International & G. N. Ry. Co. 
v. Williams, (Commn.App.) 160 S.W. 
639 [aff 213 S.W. 594]; Green v. Enen, 
(Civ.App.) 270 S.W. 929. 

[a] Known favorable witnesses 
for opponent.—It is not improper for 
counsel to comment on the failure 
of party to call known favorable wit- 
nesses for his opponent. Sovereign 
Camp, Woodmen of the World, v. 
Martin, (Tex.Civ.App.) 211 S.W. 270. 

67. Atkinson vy. United Rys. Co., 
228 S.W. 483, 286 Mo. 634; Gilday v. 
Smith Bros., (Mo.App.) 32 S.W.(2d) 
118 [record quashed 44 S.W.(2d) 57, 
and op conformed to (App.) 50 S.W. 
(2d) 191]; Lee v. Hustis, 111 A. 627, 
79 N.H. 434; Freeman y. Vetter, 130 
S.W. 190, 61 Tex.Civ.App. 569. 

[a] One of two physicians.— 
Where, at the instance of defendant, 
two physicians were appointed to ex- 
amine plaintiff, but defendant called 
only one of them, it was permissible 
for plaintiff’s counsel to comment on 
the failure of defendant to call the 


other. Commonwealth Power Ry. & 
Light Co. v. Vaught, 231 S.W. 247, 191 
Ky. 641. 

68. See cases infra this note. 


[a] Physician appointed by court. 
—(1) Ina passenger’s action for per- 
sonal injuries sustained in a collision 
between defendant’s street cars, com- 
ment by plaintiff's counsel on defend- 
ant’s failure to call a nerve special- 
ist who had examined plaintiff was 
erroneous and prejudicial, where such 
specialist had been appointed by the 
court, and therefore was not defend- 
ant’s witness?’ Atkinson v. United 
Rys. Co., 228 S.W. 483, 286 Mo. 634. 
(2) Effort of injured employee’s coun- 
sel to draw unfavorable inference 
against employer for not calling doc- 
tors appointed by the court to exam- 
ine employee is error. Hankins v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 31 S.W.(2d) 596 [cert quashed 
46 S.W.(2d) 849]. (3) Overruling ob- 
jections to comment on defendant’s 
failure to call a physician who had 
examined plaintiff after being ap- 
pointed by the court to do so, with 
the remark that the comment was 
proper, is error. Murphy v. Tum- 
brink, (Mo.App.) 25. S.W.(2d). 138. 
(4) It is error, in a passenger’s action 
against a street railroad for injuries, 
to allow plaintiff’s counsel to state to 
the jury that defendant had the right 
to have a physician appointed by the 
court to examine plaintiff as to her 
injuries. Stubenhaver v. Kansas City 
Rys. Co., (Mo.App.) 213 S.W. 144. (5) 
Where the nature and extent of plain- 
tiff's injuries were seriously contro- 
verted, and defendant did not offer 
expert testimony on the subject, it 
was prejudicial error for plaintiff's 
counsel to argue that defendant’s 
counsel could not complain of the 
lack of medical testimony because 
they knew that defendant could re- 
quire plaintiff to be examined by com- 
petent physicians, and, it he refused 
to submit thereto, could require the 
court to appoint physicians to make 
such examination, defendant not hav- 
ing such right. Missouri, K. & T. Ry. 
Co. of Texas v. Rogers, 117 S.W. 939, 
55 Tex.Civ.App. 93. ' 

69. Ala.—Coosa Portland Cement 
Co. v. Crankfield, 80 So. 451, 202 Ala. 
369; Jordan v. Austin, 50 So. 70, 161 
Ala. 585. 

Mass.—Jones vy. Boston & N. St. 
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witness whose evidence is equally accessible to both 
parties,®® or on account of his opponent’s failure 
to produce a witness whose evidence would mere- 
ly have been cumulative,*® or because of his fail- 
ure to produce an incompetent witness.™ 
more, counsel cannot draw inferences to the jury or 
comment to them on a failure to call a witness where 
there is no showing that such witness could have 
been produced,’? or where the evidence shows that 


Further- 


Ry., 98 N.H. 506, 211 Mass. 552. 
Mo.—Rothschild v. Barck, 26 S.W. 


(2d) 760, 324 Mo. 1121; Atkinson v. 
United Rys. Co., 228 S.W. 483, 286 
Mo. 634; Hankins v. St. Louis-San 


Francisco Ry. Co., (App.) 31° S.W. 
nas 596 [cert quashed 46 S.W.(2d) 
Tex.—Cisco & N. E. Ry. Co. v. Proc- 
ton, (Clyv-App)) 272, Sew. o0Se bart 
(Commn.App.) 277 S.W. 1047]; Mor- 
gan v. Maunders, (Civ.App.) 37 S.W. 
(2a) e797 

Vt.—Sears vy. Duling, 65 A.’ 90, 79 
Vt. 334; Wood v. Agostines, 47 A. 
108, 2) Vt. 5, 

[a] Rule not applicable.—Coun- 
sel’s argument that, if plaintiff was 
drunk when the accident occurred, 
there were witnesses by whom it 
could have been proved, and that de- 
fendant did not produce them, is not 
improper as a suggestion he call wit- 
nesses equally available; for it is not 
necessary for plaintiff to prove that 
he was not drunk, since there was no 
evidence of his drunkenness; hence 
counsel’s remark that defendant could 
have produced witnesses is proper. 
State ex rel. Kansas City Public Serv- 
ice Co. v. Bland, 30 S.W.(2d) 445, 325 
reece [quashing cert (App.) 30 S.W. 

[b] Parties; mother-in-law not 
equally available.—In an action for 
alienating the affections of plaintiff’s 
wife, the mother of plaintiff’s wife 
was not, in a legal sense, equally 
available to plaintiff as a witness, so 
that plaintiff’s counsel could draw an 
adverse inference from her failure to 
testify to a certain fact. Button v. 
Knight, 115 A. 499, 95 Vt. 381. 

[c] Stipulation to use affidavits of 
former witnesses.— Where it has been 
stipulated that the parties might, on 
the main trial of a case, introduce in 
evidence affidavits of witnesses which 
had been introduced in their behalf 
in a prior hearing, it is improper for 
counsel to argue that his opponent 
should have produced his witnesses 
and that he had attempted to produce 
them himself. McKnight v. Wilson, 
122 S.E. 702) 258 Ga. 153: 

70. Coosa Portland Cement Co. vy. 
Crankfield, 80 So. 451, 202 Ala. 369: 
poe v. Austin, 50 So. 70, 161 Ala. 

71. Ill. Ravenscroft v. Stull, 117 

406, Ann.Cas.1918B 


N.E. 602, 280 Ill. 
1130. 

Ind.—William Laurie Co. v. MeCul- 
lough, 90 N.E. 1014, 92 N.E. 337, 174 
Ind. 477, Ann.Cas.1913A 49. 

Md.—Owings v. Dayhoff, 151 A. 240, 
159 Md. 403. 

Mich.—Gornetzky v. Gornetzky, 137 
N.W. 706, .174 Mich. 492; Laird vy. 
Laird, 86 S.W. 486, 127. Mich. 24. 

N.H.—Wright «v. Davis,;) 57 A. 335, 
72 N.H. 448. 

Okl.—Mayo Hotel Co. v. Danciger, 
288 P. 309, 148 Okl. 196. 

Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 114 Tex. 418 [rev (Civ.App.) 
245 S.W. 786, and reh den 270 S.W. 
1001, 114 Tex. 418]. 

72, Kansas) City ietc, “Ri Co: ay, 
Sokal, 32 S.W. 497, 61 Ark. 130; Stew- 
art v. Metropolitan St. R. Co.. 75 N. 
Y.S. 540, 72 App.Div. 459; MacCarthy 
Vv. ie eeere 85 N.W. 707, 110. Wis. 
13. 

[a] Witness and evidence missing 
from case due to effort of party de- 
siring to comment on such absence.— 
Permitting plaintiff's counsel to com- 
ment on defendant’s failure to call 
witness, where defendant sought to 
introduce witness’ evidence given on 
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the party knew nothing of the witness’ where- 
abouts.*° Such comments are likewise considered 


to be improper unless such witness is shown to be: 


cognizant of the facts in the case,** and within the 
jurisdiction of the trial court;7* and, if one of the 
parties admits what the other expects to prove by 
an absent witness, he cannot comment on the fail- 
ure to call such witness, although he subsequently ap- 
pear.*® However, counsel may comment on the fail- 
ure of his adversary to produce more than two wit- 
nesses to a fact, which, if true, should be known to 
many people;77 and, if comments are made on the 
failure of the adverse party to introduce a witness, 
his counsel may refer to anything which the evi- 
dence discloses which tends to explain such failure.*® 
It is not improper for counsel to argue that a wit- 
ness he had discovered died after being subpoenaed 
as against the objection that there was no evidence 
that he intended to call such a witness.79 Too, it 
is proper for counsel to account for the absence of 
a desired witness where such absence would be a 
proper subject for comment by his opponent.*® It 
is improper to comment on the failure of a party’s 


attorney to testify in his behalf,$+ and it is im- | 


proper for counsel persistently to charge his op- 
ponent with a willful suppression of evidence be- 
cause of his failure to produce a witness under his 


another trial and sought postpone-; 272 S.W. 308]; 
ment to procure her, is error. Kreigh- 
baum v. Dinsmore, 165 N.E 526, 88 
Ind.App. 693. . 

73. Industrial Mut. Indemnity Co. 
vy. Perkins, 98 S.W. 709, 81 Ark. 87. 
See also Brito v. Newmarket Mfg. Co., 
106 A. 224, 79 N.H. 163 Cwhere it did 


Loe exe 28h 


State, 24 S.W. 


TRIAL 


Indemnity Ins. 
of North America v. 
App.) 53 S.W.(2d) 631; 
Galveston, etc., R. Co. 
v. Duelm,. (Civ.App.) 23 S.W. 596 [aff 
25 S.W. 406, 86 Ae 450]; Mayes v. 
421, Ste 
Jackson v. State, 20 S.W. 921, 31 Tex. 
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control.8?, Improper comments on failure to pro- 
duce a witness and the use of his deposition will not 
constitute ground for reversal, where testimony of 
other witnesses is to the same effect..* Comments on 
failure to produce a witness,** or on the refusal of 
defendant’s wife to permit an inspection of the locus 
in quo until told that the court had so ordered,®® 
is not ground for reversal where no prejudice re- 
sults. However, it has been held to be prejudicial 
error for the court to permit one party to comment 
on his opponent’s failure to produce a witness and 
to deny a similar privilege to the other.*® 

Failure to recall witness. Counsel cannot, in his 
argument, urge the significance of the fact of the 
failure of opposing counsel to recall to the stand’a 
certain witness who has testified to facts which were 
categorically denied by an opposing witness.*7 . 

[§ 291] c. Comment on Objections to Evidence 
and Refusal To Waive Privilege. The objection of 
a party to evidence as incompetent and immaterial, 
and the insistence on his right to have his ease tried 
according to the rules of law, cannot be‘made a sub- 
ject of comment in argument ;*§ thus it is highly im- 
proper for counsel to refer in a disparaging manner 
to the fact that his opponent has made use of his 
rizht to object to certain testimony.’® However, if 
evidence is material and competent except for a per- 


Co. 
Harris, (Civ. 
Gray v. Burk, 


742. 

77. Mitchell v. Boston, etc., R. Co., 
34 A. 674, 68 N.H. 96. 

78 Peck v. Springfield Traction 
Co., 110 S.W. 659, 131 Mo.App. 134; 
a eee v. Norcross, 69 A. 942, 81 Vt. 

79. Ragan v. MacGill, 292 P. 1094, 


not appear that one who could have] Cr. 342. 134 Or. 408, 72 A.L.R. 860. 
given material evidence in favor of Vt.—In re McCabe, 50 A. 804, 73 Vt. 80. King v. Swanson, 216 Ill.App. 
defendant was without the jurisdic- | 175. 29 


tion, or that defendant had attempted 
to locate him, plaintiff's counsel was 
justified in arguing that the missing 
witness would not support defend- 
ant’s contention). 

74. U.S.—U. 8S. 65) EN. 
308. 

Ala.—Louisville, etc., R. Co. v. Sul- 
livan Timber Co., 27 So. 760, 126 Ala. 


95. 
Cal.—Sesler v. Montgomery, 21 P. 
185, 78 Cal. 486, 12 Am.S.R. 76, 3 L.R. 
65 


A. Sy 

Ga.—Western, etc., R. Co. v. Morri- 
son, 29 S.E. 104, 102 Ga. 319, 66 Am. 
Sos 1737 400 DRAG 84. 

Til:=St; Louis )Consol, Coal Co. v. 
Scheiber, 47 N.E. 1052, 167 Ill. 539 
{aff 65 11].App. 304]. 

Ind.—Warsaw vy. Fisher, 55 N.I. 42, 
24 Ind.App. 46. 


v. Candler, 


Iowa.—State v. Toombs, 45 N.W. 
300, 79 Iowa 741. 

Mass.—McKim v. Foley, 49 N.E. 
625, 170 Mass. 426. 

Mich.—Airikainen Vi Houghton 


County St. R. Co., 101 N.W. 264, 138 
Mich. 194; Wilkins v. Flint, 87 N.W. 
125, 128 Mich. 262. 

\ilo.—Duncan v. City Ice Co., (App.) 
Go S.W.(2d) 536; Brandt v. Schuch- 
mann, 60 Mo.App. 70. 

Neb.—Chicago, ete., R. Co. v. Kray- 
enbuhl, 98 N.W. 44, 70 Neb. 766. 

N.H.—Lambert v. Hamlin, 59 A, 
941, 73 N.H. 138; Mitchell v. Boston, 
etc., R. Co., 34 A. 674, 68 N.H. 96. 


N.C.—State v. Kiger, 20 S.E. 456, 
U5? Nie. ov 468 City: Nat: Bank v. 
Bridgers, 19 S.E. 666, 114 N.C. 383; 


Grubbs v. North Carolina Home Ins. 
Coy 13. Se. 2365 108 IN.Cs 4725123) Am, 
Se. 62; Hudson ‘v. Jordan, 12° Sih. 
1029, 108 N.C. 10 [aff 14 S.E. 741, 110 
INGE. 250); 

Pa.—Fisher v. Philadelphia Rapid 
Gransit Co, 1L% ASIP 2748Pa. 90. 

Tex.—Missouri Pae. R. Co. v. 
White, 15 S.W. 808, 80 Tex. 202; Proc- 
tor v. Cisco & N. E. Ry. Co., (Commn. 
App.) 277 S.W. 1047 [aff (Civ.App.) 


W.Va.—Robinson v. Woodford, 16 
S.E. 602, 37 W.Va. 377. 

Wis.—Kircher vy. Milwaukee Me- 
chanics’ Mut. Ins. Co., 438 N.W. 487, 
74 Wis. 470, 5 L.R.A. 779. 

[a] Persons withoyt knowledge or 
peculiar means of knowledge of ger- 
mane facts.—In an action by a widow 
against a street railroad, for causing 
the death of her husband, where a 
motorman took for witnesses the 
names of passengers who were laugh- 
ing, cutting up, singing, and amusing 
themselves, refusal of the trial court 
to withdraw comment of plaintiff’s 
counsel on defendant’s failure to call 
them was error, where the witnesses 
were unlikely to have any knowledge 
rendering their testimony of impor- 
tance. Fisher v. Philadelphia Rapid 
Transit Co., 117 A. 777, 274 Pa. 90. 

[b] Where there is no reason 
shown by record why the company 
should or should not have them pres- 
ent, in a personal injury = action 
against a street railway company, it 
is improper for plaintiffs’ counsel to 
tell the jury that they could consider, 
under the law, the fact that defend- 
ant had not brought available wit- 
nesses there, as tending to show that 
the absent witnesses would testify 


adversely. Metropolitan St. Ry. Co. 
Me Roberts, (Tex.Civ.App.) 142 S.W 
75. Van Slyke v. Chicago, etc., R. 


Co., 45 N.W. 396, 80 Iowa 620; Gavi- 
gan v. Scott, 16 N.W. 769, 51 Mich. 
373; Miller v. Burgess, (Tex.Civ. 
App.) 154 S.W. 591; Mitchell v. Ta- 
oon R., ete:, Co. 37 Pie341, 9) Wash. 

la] Where defendant testified that 
he saw his codefendant morning of 
trial, it was not error for plaintiff’s 
counsel to comment on his failure to 
call his codefendant to the witness 
stand, instead of using his deposition. 
Miller v. Burgess, 154 S.W. 591. 

76. St. Louis Southwestern R. Co. 
v. Garber, (Tex.Civ.App.) 108 S.W. 


4. 

[a] Witness wired and furnished 
with money.—In an action for inju- 
ries, it is not error for plaintiff's 
counsel to state that they had wired 
and sent money to one whom they de- 
sired as a witness, where plaintiff had 
testified that such witness had picked 
her up from the sidewalk after she 
fell and received the injuries. King 
v. Swanson, 216 Ill.App. 294. 

81. Sanger v. McDonald, 102 S.W. 
690, 82 Ark. 432; Ravenscroft v. Stull, 
117 N.E. 602, 280 Ill. 406, Ann.Cas. 
1918B 1130. 

82. Keena v. United Railroads of 
pes Francisco, 239. P. 1061, 197 Cal. 
14 


83. Louisville St. R. Co. v. Brown- 
field, 96 S.W. 912, 29 Ky.L. 1097. 

84. City of Kennett v. Katz Const. 
Co., 202 S.W. 558, 273 Mo. 279; Lam- 
bert v. Hamlin, 59 A. 941, 73 N.H. 188. 

Argument of counsel as harmless 
or prejudicial error see Appeal anu 
Error §§ 2938, 2939. 

85. Sullivan v. Nicoulin, 84 N.W. 
978, 113 Iowa 76. 

86. Thompson vy. A. Morgan Haul- 
ing & Express Co., (Mo.App.) 26 S. 


W.(2d) 807. 
145 N.E. 60, 


87. O'Neill v. 
250 Mass. 92. 

Phillips v. Chase, 87 N.E. 755, 
201 Mass. 444, 131 Am.S.R. 406; 
Cleveland, etc., R. Co. v. Pritschau, 
69 N.E. 663, 69 OhioSt. 438, 100 Am. 
S.R. 682. 

{a} Remark by counsel for plain- 
tiff, to effect that witness could come 
down if defendant’s counsel objected 
to certain testimony from witness, 
was not objectionable as putting de- 
fendant in unfavorable light of at- 
tempting to suppress evidence. 
Georgia Ry. & Power Co. v. Simms, 
126 S.E. 850, 83 Ga.App. 535. 

89. Mo.—Ryan vy. Sheffield Car & 
Boe ent Co., (App.) 24 S.W.(2d) 


Ohio.—Ohio & Western Pennsyl- 
vania Dock Co. v. Trapnell, 103 N.E. 


Ross, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sonal privilege of one of the parties to have it ex- 
cluded under the law his claim of the privilege may, 
in some jurisdictions, be referred to in argument,?? 
although there is authority to the contrary.°®! 

[§ 292] 16. Comments on Credibility or Conduct 


TRIAL 


eral. 


of Parties, Attorneys, or Witnesses®*—a. In Gen- 


761, 88 OhioSt. 516. 


S$.C.—Norman y. Stevenson Thea- 
CrSS; 4056) Stby Bbtiwl 59S C.. L9i. 

Tex.—Pacific Fire Ins. Co. v. Fain, 
(Civ.App:) 54 S.W.(2d) 226; Houston 
Electrie Co. v. Potter, (Civ.App.) 51 
S.W.(2d) 754; McMahan v. City of 
Abilene. (Civ.App.) 8 S.W.(2d) 554; 
IVY, View Lvy, 112) S.wW., £10, 51, Tex:Civ,. 
App. Bile 

ill, 104 A. 100, 

92 Vt. 362. 

90. Phillips v. Chase, 87 N.E. 755, 


201 Mass. 444, 1381 Am.S.R. 406: Mc- 
Cooe .v.. Dighton, etc., St. R.: Co., 53 
N.E.. 133, 173 Mass. 117; -New York 
Produce Exchange Bank vy. Twelfth 
Ward Bank of City of New York, 147 
N.Y. ss 205, 162 App. Diy. 13. 

[a] Comment con objection to dis- 
closure of confidential communica- 
tion.— The parties in a suit to set 
aside an adoption decree both claimed 
under respondent’s deceased wife. 
Petitioners offered to prove by an 
attorney that decedent had consulted 
him and had made statements to him 
concerning the adoption, and that a 
paper was prepared, read to decedent, 
and approved by her. Respondents 
objected, and claimed their privilege 
to prevent the attorney’s disclosure 
of confidential communications, 
which was sustained. However, the 
privilege originally belonged to de- 
ecedent, and petitioners having waived 
it and offered the evidence, to which 
respondents refused to waive and 
objected, such objection was proper 
matter of comment by petitioners’ at- 
torney in argument. Phillips v. 
Chase, 87 N.E. 755, 201 Mass. 444, 131 
Am.S.R. 406. J 

91. Bales v. Evans, 148 N.W. 790, 
182 Mich. 383; Carne v. Litchfield, 2 

benefit 


Mich. 340. 
[al Where party invokes 
of rule that he need not incriminate 
himself, it is not proper for oppos- 
ing counsel to comment on that fact. 
Carne v. Litchfield, .2 Mich. 340. 
92. In criminal prosecutions see 
Criminal Law §8§ 2246, 2255. 


93. U.S.—Rouse v. Burnham, 51 
F.(2d) 709. 
Ark.—Jenkins v. Quick, 151 S.W. 
ee 105 Ark. 467. 
D.C.—Bradford v. National Ben. 


Assoc., 26 App.D.C. 268. 

Ill._—East Side Levee and Sanitary 
Dist. v. Jerome, 138 N.E. 192, 306 Ill. 
577; Plambeck vy. Chicago Rys. Co., 
128 N.E. 513, 294 Ill. 302 [aff 214 Til. 
App. 636]; Chicago Great Western 
R. Co. v. American McKenna Process 
.Co., 200 Ill.App. 166; Lisenbury v. St. 
Louis & Springfield Ry. Co., 184 111. 
App. 395; Tole v. Tole, 149 IlJ.App. 
311; Chicago Union. Traction Co. v. 
Wirkus, 131 Ill.App. 485. 

Iowa.—Riggins v. Chicago, M. & 
St. P. Ry. Co., 186 N.W. 856, 193 Iowa 
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Kan.—Bean_ vy. Kinseder, 185 P. 
1180, “139 P. 1024, 92 Kan. 254. 
Ky.—Colker v. Connecticut Fire 


Ins. Co5;7 S.W.(2a) Be, 224 Ky. 837. 
Md.—Maryland & SEE C On avs 
Knight, 89 A. 1091, jo8" Md. 576. 
Mich. —Scofield v. Clarke, 146 N.W. 
341. om Mich. (681 + Atherton v. De- 
freeze, 88 N.W. 886, 129 Mich. 364; 
Grabowsky v. Baumgart, 87 N.W. 891, 


128 Mich. 267; Strudgeon vy. Sand 
Beach, 65 N.W. 616, 107 Mich. 496; 
Geist v. Detroit City R. Co, 51 N.W. 


1112, 91 Mich. 446. 

Minn.—Fisher v. Weinholzer, 97 N. 
W. 426, 91 Minn. 22; Wells v. Moses, 
92 N.W. 334, 87 Minn. 432. 

Mo.—Keehn v...D. R. F. Realty & 
Investment Co., 438 S.W.(2d) 416, 328 
Mo. 1031; Buck v. St. Louis Union 
Trust Co., 185 S.W. 208, 267 Mo. 644; 
Junge v. Pehl, (App.) 240 S.W. 278. 


[64 C. J.—18] 


N.H.—Hallock v. Young, 57 A. 236, 
72 N.H. 416; Perkins v. Burley, 15 A. 


21, 64 N.H. 524. 

N.C.—Massey v. Alston, 91 S.E. 
O66, vlTomN. Ce wale 

Or.—Riedel v. Royce, 279 P. 631, 
130 Or. 440. 

S.D.—Maiden v., Boyd, 155 N.W. 187, 


BOLee Ds V4 Od 

Tex.—Beville v. Jones, 11 S.W. 
12238, (4, Tex: 148: Consolidated Un- 
derwriters v. Murphy, (Civ-App.) 29 
S.W.(2d) 831;. Crosby County Cattle 
Cos ~v:."Corn, | (Civ.App:) 25..S-Ws.(2d) 
283 [aff (Commn.App.) 25 S.W.(2d) 
290, reh den (Commn.App.) 29 S.W. 
(2d) 999]; Hewitt v. Buchanan, (Civ. 
App.) 4 S.W.(2d) 169; Blohm v. Krue- 
ger, (Civ.App.) 297 S.W. 596; Free- 
man v. Griewe, (Civ.App.) 143 S.W. 
MOOn BOwiles (Cee tse Mn Eeye CO ve OO- 
ley. stole SoWin Soles Oc LOX Ly Dips 
845; Crow v. Ball, (Civ.App.) 99 S.W. 
538337, Hanna. y." Guilt, ete Re Cor, 65 
S.W. 493, 27 Tex.Civ.App. 492; Mis- 
souri, etc., R. Co. v. Huggins, (Civ. 
App.) 61 S.W. 976; Wichita Valley 
Mull, ete:, Co. v.-Hobbs,,'23 SW. 923, 
5 Tex.Civ.App. 34; Ft. Worth, etc., R. 
Co. v. Johnson, 23 S.W. 826, 5 ‘Tex. 
€iv.App. 15. 

Vt.—Green v. Laclair, 95 A. 499, 89 


Mt. 3465" Foss’ v. Smith, -657A" 553,79 

Vt. 484; Ranchau v. Rutland R. Co., 

43 Ac 1171 Vt. £42,°76 Am:SR. 761. 
Wis.—Manol Vv. Moskin_ Credit 


Clothing Co., 233 N.W. 579, 203 Wis. 
47; Sullivan v. Collins, 83 N.W. 310, 
107 Wis. 291. 

[a] It is not proper to attack 
credibility of party to a suit who 
testifies on his own behalf, unless 
such comment is based on facts ap- 
pearing in the evidence, or unless it 
can be deduced from the witness’ ap- 
pearance and conduct while giving 
his testimony. Watkins v. Sims, 88 
So. 764, 81 Fla. 730. 

[b] Refusal to arbitrate.—Areu- 
ment as to insurer’s failure to arbi- 
trate, as provided by policy, is im- 
proper. St. Paul Fire & Marine Ins. 
Co. v. Armstrong, 122 So. 25, 219 Ala. 
211 [foll Springfield Fire & Marine 
Ins. Co. v. Armstrong, 121 So. 906, 
23 Ala.App. 126]; Hartford Fire Ins. 
ees v. Armstrong, 122 So. 238, 219 Ala. 

[ec] Where facts do not sustain 
statement it has been held improper 
for counsel] to say: (1) Where the 
domicile of a party is the issue, that 
the party was dodging the officers of 
the law in one state and another. 
Young v. Pollak, 5 So. 279, 85 Ala. 439. 
(2) That the party was like a upas 
tree, shedding pestilence and corrup- 
tion all around him, and that no man 
who lived in his neighborhood could 
have anything but a bad character. 
Coble v. Coble, 79 N.C. 789, 28 Am.R. 
Spe iGo) Where on proper objec- 
tion by defendant certain testimony 
was excluded, that defendant had 
taken advantage of a_ technicality. 
Carvajal v. Casanova, (Tex.Civ.-App.) 
62 S.W. 428 (where the court declined 
to charge that such remarks of coun- 
sel should be disregarded). (4) In 
a suit for libel, that judgment had 
been rendered against defendants in 
another action for libel and that they 
stood convicted as libelers of char- 
acter (Belo vy. Fuller, 19 S.W. 616, 84 
TES. 450 ol AS. Bs, 19) CO) 1On ean 
such case, that plaintiff committed 
the murder charged in the alleged 
libelous article (Jones v. Murray, 66 
S.W. 981. 167 Mo. 25 [where counsel 
is not rebuked by the court and the 
jury informed that the evidence did 
not sustain the charge]). (6) Ina 
case involving the conduct of a na- 
tional bank to denounce national 
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Where his remarks are not sustdined by the 
facts it is improper for counsel in argument to make 
statements reflecting upon the character or conduct 
of the opposite party®? or his attorney,®* or the offi- 
cers,?> employees,®® or upon any of the witness- 


banks in general and state that in all 
failures they have habitually perpe- 
trated fraud upon honest creditors. 


Baum v. Sanger, (Tex.Civ.App.) 49 
S.W. 650. 

94. U.S.—Fidelity & Casualty Co. 
of New York v. Niemann, 47 F.(2d) 
1056. 

Conn.—Farrington v. Cheponis & 


Parnarusky, 73 A. 139; 82 Conn. 258. 

Ga.—Port Royal, ete., R. Co. ve Da- 
Vis, 22 §:E.-8383,-95' Ga. 292) 

Idaho.—Giffen v. Lewiston, 55 P. 
545, 6 Idaho 231. 

Ill.— Wilson Bros. v. Haege, 179 N. 
BE. 459, 347 Ill. 140 [rev 261 I11.App. 
568]; Chicago, ete., R. Co. v. Garner, 
83 DLApp. 118. 

Ind.—Troyer v. State, 17 N.H. 569, 
ihilsye \bately esakle 

Ky.—Sacrey v. Louisville Ry. Col, 
LSS SAWae (60, Loe! Kye) 4773: 

Mo.—Neff v. Cameron, 111 S.W. 
1139, 213 Mo. 350, 127 Am.S.R. 606, 18 
L.R.A.N.S. 320; Tuck v. Springfield 
Traction Co., 124 S.W. 1079, 140 -Mo. 
App. 335. 

Neb.—Missouri Pac. R. Co. v. 
ger, 38 N.W. 27, 24 Neb. 90. 

N.Y.—Steber v. Palm Knitting Co., 
201 N.Y.S. 478, 206 App.Div. 439. 

Tex.—Houston Electric Co. v. Pot- 
ter; (Civ. App.)> 51 SSW. (2a) 154; 
Blohm vy. Krueger, (Civ.App.) 297 S. 
W. 596. : 

[a] Ridiculing opposing counsel. 
—Conduct of counsel in seeking to 
render ineffective the remarks of op- 
posing counsel by making him appear 
ludicrous is improper; and ground for 
reversal. Parlin, ete, Co. v: Scott, 
137 Lll.App. 454. 


Metz- 


[b] Counsel should not be permit- 
ted to attempt to prejudice jury 
against opposing counsel. Levinson 


v. Fidelity & Casualty Co. of New 
York, 181 N.E. 321, 348 Ill. 495. 

[c] Comment on innocent mistake 
of omission of opposing cotnsel.— 


Although defendant waived its mo- 
tion to compel disclosure of the 
names of plaintiff's witnesses, on 


agreement of her counsel to furnish 
them, and he omitted the name of one, 
such omission, having been an inno- 
cent inadvertence, does not author- 
ize eomment thereon in argument. 
Delaney v. Berkshire St. Ry. Co., 102 
N.E. 901, 215 Mass. 591. 

{d] Remark not obviously im- 
proper.—Refusal to withdraw a ju- 
ror, in an assumpsit action, because 
plaintiff's attorney stated defendant’s 
attorney had a great deal of practice 
in such cases, is not an abuse of dis- 
cretion where ‘the remark is not ob- 
viously improper. Cohen v. Wein- 
reich, 100 Pa.Super. 83. 

95. Davis v. Alexander City, 33 So. 
8638, 187 Ala. 206; Long v. Evening 
ee Assoc., 71 N.W. 492, 113 Mich. 

ie 

96: ,Cincinnati, NO: & Ta Pieky 
Coy v. ‘Troxell, 137 (Suwe 543) 143 ky. 
765; Mobile & O. R. Co. v. Carpenter, 
61 So. 693, 104 Miss. 706, Ann.Cas. 
1916A 829; Becker v. Philadelphia 
Rapid Transit Co., 91 A. 861, 245 Pa. 
462; Et. Worth & D. C. Ry. Co. v. An- 
derson, (Tex.Civ.App.) 194 S.W. 847; 
International & G. N. R. Co. v. Lane, 
(Tex.Civ.App.) 127 S.W. 1066; Gal- 
veston Electric Co. v. Dobbert, (Tex. 
a App.) 127 S.W. 838; Texas, etc., 

Ret Com Vee Rean, Go Savile, 27 Tex. 
Civ.App. 549. 

[a] Where facts do not sustain it, 
it is improper for counsel to state: 
(1) That corporate agents will al- 
ways try to swear you out of court 
(Wabash R. Co. v. Billings, 72 N.E. 
2;-213 -T1l) 3% [rev 05 TAppe tity; 
Chicago; Ri. STR Co va Jones; 
(Tex.Civ.App.) 81 S.W. 60; St. Louis 
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es®? of such party, or concerning their testimony,°® 
or of a codefendant of counsel’s client.®® 


TRIAL 


fleet upon the 
However, 


where evidence sustains his statements he may re- 


Southwestern R. Co. v. Dickens, (Tex. 
Civ.App.) 56 S.W. 124), (2) or that 
it is a part of their contract to swear 
for the company or be discharged 
(Cincinnati, N. O. & T. P. Co. v. Trox- 
ell, 137 S.W. 548, 148 Ky. 765; Mis- 
souri, etc., R. Co. v. Woods, (Tex.Civ. 
App.) 25 S.W. 741), (3) or that you 
could not get anything favorable to 
plaintiff out of an employee of_rail- 
road company (Ft. Worth & D. C. Ry. 
Co. v. Anderson, (Tex.Civ.App.) 194 
S.W. 847). (4) That a witness is in 
the employ of a party and comment 
on his nonproduction. Hinchman v. 
Pere Marquette R. Co., 99 N.W. 277, 
136 Mich. 341, 65 L.R.A. 553. (5)AS 
a reason for failure to produce a 
witness who had testified on a former 
trial for plaintiff that the witness had 
since been employed by defendant 
and it would be unsafe to produce 
him. Schillinger vy. Verona, 60 N.W. 
Qe moo Was Olle) 1C6) 0 phhateelh ene 
ployees of defendant corporation had 
not testified in the manner desired 
by defendant they would have been 
diseharged. St. Louis, etc., R. 
Boback, 75 S.W. 473, 71 Ark. 427; 
St. Louis, ete., R. Co. v. Waren, 48 
S.W. 222, 65 Ark. 619; Wabash R. Co. 
Vv: Billings, 72 N.B. 2,212 Dil. 37 [rev 
LOS sLIeAp ps Lay Dinos Cents JR: 
Co. v. Jolly, 84 S.W. 330, 119 Ky. 452, 
Hate lh. lls: ACen That) sdetendant 
being a railroad corporation, railroad 
companies had a coercive method of 
compelling men to make statements, 
MacCarthy v: Whitcomb, 85 N.W. 707, 
T10) Wisaed £3%75)C8) That the em- 
ployees of defendant corporation were 
hired to rob citizens. Missouri, etc., 
R. Co. v. Huggins, (Tex.Civ.App.) 61 
S.W. 976 (where the verdict is for a 
larger sum than is authorized by the 
evidence). 

[b] Bemarks of plaintiff’s attor- 
ney that one of defendant’s witnesses 
was 2 myth, that the testimony was 
a fabrication, that it was born in the 
imagination of defendant’s claim 
agent, and that the attorney would 
answer in person to such agent, were 
grossly improper and calculated to 
prejudice the jury against defendant, 
even where the so-called mythical 
witness testified at the trial, and that 
the remarks were made in the open- 
ing argument, and defendant’s coun- 
sel had an opportunity to reply to 
them did not justify their use. Gal- 
veston Hlectric Co. v. Dobbert, (Tex. 
Civ.App.) 127 S.W. 8338. 

97. Ala.—Moore yv. 
So. 349, 219 Ala. 392. 

Ark.—American Ins. Co. v. Mordic, 
271 S.W. 460, 168 Ark. 795. 

D.C.—Pickford v. Hudson, 32 App. 
D.C. 480. 

Ill.—Walsh vy. Chicago Rys. Co., 135 
N.EB. 709, 308 Ill. 339 Laff 221 Ill.Anp. 
654]; Bishop v. Chicago Junction Ry. 
@o:, 124 N.B,) 312,..289 Ill. 68 [rev,212 
Ill.App. 667]; Odett v. Chicago City 
Ry. Co., 166 Ill.App. 270; West Chi- 
cago St. R. Co. v. Gro'shon, 51 Ill.App. 
463. 

Iowa.—Riggins v. Chicago, M. & St. 
Pi Ry. Co:, 186 N.W...856, 193 Towa 
266; Belcher v. Ballou, 100 N.W. 474, 
124, lowa 507;. Hood v. Chicago, etc., 
R. Co., 64 N.W. 261, 95 Iowa 3381. 

Ky.—wWells v. King, 292 S.W. 777, 
219 Ky. 201. 

Mich.—Rathbone v. Detroit United 
Ry., 154 N.W. 143, 187 Mich. 586; Pot- 
ter v. Detroit, etc., R. Co., 81 N.W. 80, 
82 N.W. 245, 122 Mich. 179. 

Mo.—Ryan v. Sheffield Car & Equip- 
ment Co., (App.) 24 S.W.(2d) 166; 
Kent v. L. B. Price Mercantile Co., 
(App.) 17 S.W.(2d) 983. 

Neb.—Young vy. Kinney, 112 N.W. 
558, 79 Neb. 421. 

IN.H.—Perkins v. Burley,,15 A. 21, 
64 N.H. 524. 

N.C.—Massey v. Alston, 91 S.E. 964, 
173 N.C. 215. 
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Go spy: 


N.D.—Crosby v. Minneapolis, St. P. 
& 8S. S.Mi Ry. Co., 23:1 Na W180 cise OM 
N.D. 293. 

Pa.—Schroth v. Philadelphia Rapid 
Transit..Co., 124 A. 2779, 280) Paw 36; 
Kelly v. Scranton Ry. Co., 112 A. 748, 
270 Pa. 77. 

Tex.—Indemnity Ins. Co. of North 
America v. Harris, (Civ.App.) 53 S.W. 
(2d) 631; McClure v. Fall, (Civ.App.) 
42 S.W.(2d) 821; Coleman v. Miller, 
CCiveApp:) =1 19.“ S“Watd)y 282904 Wate 
(Commn.App.) 29’ S.W.(2d) 991]; 
Northern Texas Traction Co. v. Nich- 
olson, (Civ.App.) 188 S.W. 1028; Gulf, 
T. & W. Ry. Co. v. Culver, (Civ.App.) 
168 S.W. 514. ; 

Vt.—Barrell v. Dickinson, 74 A. 234, 
82. Vt. 551, 

Va.—Norfolk & W. Ry. Co. v. Eley, 
148 S.E. 678, 152 Va. 778. 

Wis.—Kausch vy. Chicago & Milwau- 
kee Plectric Ry. Co., 180 N.W. 808, 
173 Wis. 220. 

[a] Reason for rule.—To impeach 
a witness either as to integrity or 
veracity it is necessary to put some 
one under the sanctity of an oath and 
subject to cross-examination; it can- 
not be done by unsworn statements 
of opposing counsel. Norfolk & W. 
re. Co. v.. Eley, 148 S.E. 678, 152 Va. 

[b] Unwarranted statement of at- 
torney in argument which in effect 
charged witness with knowingly giv- 
ing false testimony is improper. 
Crosby v. Minneapolis, St. P. & 8S. S. 
M. Ry. Co., 237 N.W. 808, 61 N:D. 293. 

[c] Where plaintiff’s witness was 
contradicted by three witnesses, argu- 
ment that there was one witness who 
could not be reached is improper.— 
Ryan v. Sheffield Car & Equipment 
Co., (Mo.App.) 24 S.W.(2d) 166. 

[d] Contemptuous reference to 
medical witness.—In a passenger’s 
action for personal injuries against 
a street railroad, remarks of plain- 
tiffs counsel in his argument to the 
jury referring to a physician who had 
testified for plaintiff ‘as the kind of 
doctor you send for to be cured, not 
the kind of a doctor you send for 
when you want testimony,” and his 
statement, “If you had asked ‘them 
about why they did not suggest a 
remedy for the cure, they would have 
said more likely, we did not get paid 
for that by defendant,’ constituted 
reversible error, the trial judge hav- 
ing made no attempt in his charge to 
caution the jury against allowing 
such prejudice to influence their ver- 
dict. Schroth vy. Philadelphia Rapid 
Transit Co., 124 A. 279, 280 Pa. 36. 

_[e] Insinuation of bias.—In an ac- 

tion for personal injuries, it was im- 
proper for plaintiff's counsel to state 
in his argument to the jury that a 
physician who had treated plaintiff 
for rheumatism prior to her injury 
was not called by plaintiff because de- 
fendant had ‘got to him first,” since 
the mere fact that defendant sub- 
ponaed the physician first would not 
have prevented plaintiff from also 
Subpenaing him, and the statement 
therefore meant that the witness was 
biased because influenced by defend- 
ant. Mattice v. Klawans, 143 N.E. 
866, 312 Ill. 299 [rev 228 Ill.App. 126, 
and cert den 46 S.Ct. 637, 271 U.S. 685, 
70 L.Wd. 1151). 

[f{] It is improper for counsel, 
where the facts do not sustain such 
comment, to make remarks (1) tend- 
ing to impress the jury with the idea 
that a witness for the opposite party 
was hired or otherwise influenced to 
swear falsely (Chicago Union Trac- 
tion Co. v. Faurot, 136 Ill.App. 347; 
Chicago. City R. Co. vy. Barron, 57, Tl, 
App. 469; Hopkins v. Hopkins, 43 S.E. 
506, 1382 N.C. 25; Northern Texas 
Traction Co. v. Nicholson, (Tex.Civ. 
App.) 188 S.W. 1028; Barrell v. Dick- 
inson, 74 A. 234, 82 Vt. 551; Magoon 
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character, conduct, or eredibili- — 
ty of a party,’ or of persons under control of a par- 


v. Boston, jietc., (R: .Co.,. 31) Ay 1565) 67 
Vt. 177), (2) or was tampered with 
by one of the parties (Sullivan v. 
Deiter, 49 N.W. 261, 86 Mich. 404 
[where the whole defense depends up- 
on the testimony of such witness]; 
Hitchcock v. Moore, 37 N.W. 914, 70 
Mich. 112, 14 Am.S.R. 474; Ashland 
Land, etc., Co. v.' May, 71 N.W. 67, 51 
Neb. 474; Missouri, etc., R. Co. v. 
Wood, 63 S.W. 654, 26 Tex.Civ.App. 
500) (3) and induced to stay away 
(Augusta, ete.) R.) Co. vy. Randall, 11 
S.E. 706, 85 Ga. 297), (4) or that since 
a first deposition was taken the rec- 
ords were examined and the witness 
was forced to testify differently 
(Maffi v. Stephens, 108 S.W. 1008, 49 
Tex.Civ.App. 354). 

[g] Comment on credibility affect- 
ed by failure of one not properly 
served to defend.—Refusal of the 
court to permit counsel, in referring 
to a nonresident defendant, present 
as a witness, to state that his mere 
failure to appear and defend, where 
he was not properly served with proc- 
ess, affected his credibility as a wit- 
ness, is proper. Calhoun, Denny & 
Ewing v. Whitcomb, 155 P. 759, 90 
Wash. 128 [aff on reh 164 P. 61, 95 
Wash. 489]. 

98. Chicago City R. Co. v. Barron, 
57 Ill.App. 469; Rathbone v. Detroit 
United Ry., 154 N.W.. 143, 187. Mich. 
586; Borland v. Pacific Meat & Pack- 
ing Co., 279 PB. 94, 153 Wash... 14. 

99. Hagins v. Wilson, (Civ.App.) 
262 S.W. 770 [overr on other grounds 
295 S.W. 922, 116 Tex. 538]. 

1. Ala.—Cooper v. Auman, 122 So. 
351, 219 Ala. 336; Helms v. Central 
of Georgia Ry. Co., 66 So. 470, 188 
Ala. 393; Robert M. Greene & Sons 
v. Lineville Drug Co., 52 So. 433, 167 
Ala. 372. 

Ark.—St. Louis I. M. & S. Ry. Co. 
Dien 166 S.W. 938, 112 Ark. 
Ga.—Rucker v. Brown Bros., 65 S. 
E. 55, 6 Ga.App. 361. 

Ill.—Salem v. Webster, 61 N.E. 323, 
192 Ill. 369 [aff 95 Ill.App. 120]; Paul- 
sen v. McAvoy Brewing Co., 220 Il. 
App. 273; Casey v. Kelly-Atkinson 
Const. Co., 146 Ill.App. 551 [aff 88 N. 
EK. 982, 240 Ill. 416]; Chicago City R. 


Co. v. Shreve, 128 Ill.App. 462. [aff 
80 N.B. 1049, 226 Tl. 530]. 
Ky.—W. H. Simmons & Co. v. 


Price’s Adm’r, 38 S.W.(2d) 6, 238 Ky. 
332; Lally v. Cochran, 21) S.W.(2d) 
272, 231 Ky. 211; Cineinnati Times- 
Star Co. v. France, 61 S.W. 18, 22 Ky. 
L. 1666. z 

Mich.—Buckeye Brewing Co. v. 
Bymer, 122° N.W. 124, 157 Mich. 518; 
Muncie Wheel, ete., Co. v. Finch, 113 
N.W. 1107, 150 Mich. 274; Friesenhan 
v. Maines, 100 N.W. 172, 137 Mich. 10; 
Wheeler v. Detroit Electric R. Co., 87 
N.W. 886, 128 Mich. 656; Williams v. 
Cleveland, ete., R. Co., 61) N.W.) 52, 
102 Mich. 537. : 

Miss.—Valley Dry Goods Co. v. Bu- 
ford, 75 So. 252, 114 Miss. 414. 

Mo.—Atkinson v. United Rys. Co., 
228 S.W. 4838, 286 Mo. 634; Ridenhour 
v. Oklahoma Contracting Co., (App.) 
45 S.W.(2d) 108. 

N.H.—Hobbs v. Hobbs, 72 A. 290, 
75 N.H. 590; Hallock v. Young, 57 A. 
236, 72 N.H. 416; Guertin v. Hudson, 
Bots ACT 36. LL” IN ERGO Belen avi 
Weare, 27 A. 226, 66 N.H. 582. 

N.Y.—Kuntz v. Howard, 128 N.Y.S. 
101, 148 App.Div. 830. 

N.C.—McLaurin v. Williams, 95 S. 
T5697) deb NEC. 929 15 

Or.—Huber v. Miller, 68 P. 400, 41 
Or. 108. 

Tex.—Hickey v. Behrens, 12 S.W. 
679, 75 Tex. 488; Burton’ y. O’Niell, 
25 S.W. 1013, 6 Tex.Civ.App. 613. 

AOC —— Mio nrihlh vain ere mice Anes OE 
COL Mita Loy a cAC swale 

Wis.—Hocks v. Sprangers, 87 N.w. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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ty,” or witness,*® or of the conduct of opposing attor- 
‘The method in which a party conducts his 
case in court is a matter of legitimate comment by 
opposing counsel, even though in strict law the party 
has the right to conduct his case in that manner;? 
thus it is not improper for counsel to call attention to 
the conduct and the manner of a witness while on 
the stand,® and he may properly refer to the possible 
interest of a party to the transaction, although he is 
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neys.+ 


Wyo.—Bunce v. McMahon, 42 P. 23 
6 Wyo. 24. 

[a] That defendant filed and swore 
to contradictory pleas, as well as 
making admissions in conflict with 
both pleas, may properly be comment- 
ed on by plaintiff’s counsel in argu- 
ment as a circumstance affecting de- 
fendant’s credibility. Rucker — v. 
Brown Bros., 65 S.E. 55, 6 Ga.App. 361. 

[b] Where defendant’s evidence 
was” self-contradictory, permitting 
plaintiff’s counsel to state to defend- 
ant on cross-examination that he 
would give him one more opportunity 
to correct his statement is not abuse 
of discretion. Cohen y. Saffer, 160 S. 
BH. 130, 43 Ga.App. 746. 

[e] Comment on plaintiff’s delay 
in bringing action.—(1) Plaintiff's 
delay in bringing action, as brought 
out in evidence, is a matter of legiti- 
mate comment by defendants’ counsel 
in argument to jury. Archambeault 
v. Jamelle, 124 A. 820, 100 Conn. 690. 
(2) Seller sued for fraud four and 
one-half years after sale of corporate 
stock, but still within the period of 
limitations, could comment to the 
jury on the delay. Armstrong v. 
Rachow, 171 N.W. 389, 205 Mich. 168. 

[d] Defendant’s delay. — It is 
legitimate for counsel in argument 
to comment on the fact that there was 
a delay of several terms before de- 
fendant in a civil case filed a plea 
setting up the real defense on which 
he relied. McBride v. Macon Tel. Pub. 
Co., 30 S.E. 999, 102 Ga. 422. 

2H) St. Louis; as Ma & 8S: Ry. 160 
S.W. 196, 109 Ark. 231; Wheeler v. 
Detroit Electric R. Co., 87 N.W. 886, 
128 Mich. 656; Galveston, ete., R. Co. 
v. Duelm, 25 S.W. 406, 86 Tex. 450; 
Galveston, etec., R. Co. v. Duelm, (Tex. 
Civ.App.) 24 S.W. 334. 

3. Ark.—Longer v. Beakley, 153 S. 
W. 811, 106 Ark. 213; St. Louis, I. M. 
& Ss Ry. Coti.v: Harle, 146 S.W. 520, 
103 Ark. 356. 

Cal.—Baker v. Market St. Ry. Co., 
(App.) 11 P.(2d) 912. 

Conn.—Slade v. Harris, 135 A. 570, 
105 Conn. 436. 

Ga.—Hope vy. First Nat. Bk., 82 S.E. 
929, 142 Ga. 310. 

Il].—Chicago City R. Co. v. Ben- 
nett, 73 N.E. 343, 214 Ill. 26; Chicago 
City R. Co. v. Shreve, 128 Ill.App. 463 
[aff 80 N.B. 1049, 226 Ill. 530]. 

Ind.—Lake Erie, ete, R. Co. v. 
Cloes, 32 N.E. 588, 5 Ind.App. 444. 

Kan.—Hausam v. Poehler, 242 P 
449, 120 Kan. 119. 

Mich. —Fishleigh v. Detroit United 
Ry., 171 N.W. 549, 205 Mich. 145; 
Stowell v. Standard Oil Co., 102 N.W. 
227, 139 Mich. 18; Leach v. Detroit 
Electric R. Co., 88 N.W. 635, 129 Mich. 
286; Mott v. Detroit, etc., R. Co., 79 
N.W. 3, 120 Mich. 127. 

Mo.—Gidionsen v. Union-Depot R. 
Co., 31 S.W. 800, 129 Mo. 392. 

N.H.—Hughes v. Cavanaugh, 109 A. 
48, 79 N.H. 862; Berry v. Massachu- 
setts North Bastern Street Ry. Co., 
106 A. 603, 79 N.H. 161; Turner v. 
Cocheco Mfg. Co., 77 A. 999, 75 N.H. 
521 


N.Y.—Loudoun v. Highth Ave. R. 
Co., 44 N.Y.S. 742, 16 App.Div. 152 
[rev on’ other grounds 56 N.E. 988, 
162 N.Y. 380]. 

Tex.—Railway Mail Ass’n 
Forbes, (Civ.App.) 49 S.W.(2d) 880; 
Chicago, R. I. & G. Ry. Co. v. Harris, 
(Civ.App.) 28 S.W.(2d) 611; Colvard 
v. Goodwin, (Civ.App.) 24 S.W.(2d) 
786; Davis v. Hill, (Civ.App.) 291 S. 
W. 681 [aff (Commn. App.) 298 S.W. 
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inter 


dence thereof.!? 


Gulf, C..& S. F.,Ry. Go. v., Ad- 
ams, *(Civ. App.) 121. Sow. ‘86; Ster= 
ling v. St. Louis, etc., R. Co., 86 N.W. 
655, 38 Tex.Civ.App. 451; Missouri, 
ete., “R. Co. v. Follin, 68 S.W. 810; 29 
Tex.Civ.App. 512. 

Vt.—Newton’s Adm’x v. American 
Car Sprinkler Co., 90 A. 583, 87 Vt. 
546; Morrill v. Palmer, 33 A. 829, 68 
Wittens ela AG Adel, 

Wash.—-Borland v. Pacific Meat & 
Packing Co., 279 P. 94, 153 Wash. 14; 
Reeder v. Traders’ Nat. Bank, 68 P. 
461, 28 Wash. 139. 

[a] Reference to defendant’s cul- 
tivation of imagination of witness.— 
In a personal injury action by one 
thrown off a motorcycle when the ma- 
chine struck an iron bar used by 
trackmen of defendant railway com- 
pany, a remark by counsel for plain- 
tiff that the testimony of some of de- 
fendant’s witnesses was the result of 
an imagination cultivated under rail- 
road influence is unobjectionable. 
Berry v. Massachusetts North Hast- 
ern Street Ry. Co., 106 A. 603, 79 N.H. 
161 


[b] Accusation of forgery.— 
Where, in an action over the proceeds 
of a benefit certificate, a witness tes- 
tified that the insured authorized him 
to make a request for a change of 
beneficiary, and the evidence put in 
issue such witness’ general reputa- 
tion for truth and veracity, the court 
did not err in permitting counsel to 
argue that the signatures eae aa 
request were forgeries. Lon v. 
Beakley, 153 S.W. 811, 106 yea "O13, 

[c] Where it was shown that wit- 
ness had been convicted and confined 
in the penitentiary, it was not error 
to allow counsel to make an argu- 
ment thereon. Hope v. First Nat. 
Bank, 82 S.B. 929, 142 Ga. 310. 

[d] Where defendant introduces 
evidence of previous statements by 
witness for plaintiff contradicting his 
evidence on the stand, reference by 
counsel for defendant in the course of 
his argument to the evidence of 
such contradictory statements is not 
ground for reversal. Sutton v. City 
of Chicago, 195 Ill.App. 261. 

[e] Where witness, through mis- 
apprehension of ruling, refuses to an- 
swer, the attorney asking the ques- 
tion may properly comment on his 
refusal to answer the question he had 


asked in his argument. Hurst v. 
Mechlin, (Ky.) 119 S.W. 807. 
[f] Silence of witness.—lm- 


ployee’s silence as witness on the vi- 
tal question whether employee acted 
within scope of employment in taking 
automobile may be the subject of ad- 
verse comment. Wheeler Motor Co. 
v. Stringer, 133 So. 10, 222 Ala. 494. 

[e] Waiver of privileged com- 
munications.—A waiver of privilege 
by plaintiff, in a personal injury ac- 
tion after his physician is produced 
in court as a witness for defendant, 
does not bar comment by counsel of 
plaintiff on the conduct of “the physi- 
cian, where improper disclosures were 
made by the physician which led to 
his being summoned as a_ witness. 
Hodge v. St. Louis, 109 N.W. 252, 146 
Mich. 173. 

{[h] However unwarranted coun- 
sel’s inference from the circumstanc- 
es that defendant’s witnesses were 
seen going to the office of defendant’s 
law department, it could not be said 
as a matter of law that he could not 
comment on such facts in his argu- 
ment and ask the jury to draw such 
inferences therefrom as they thought 
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not a party to the then suit, as affecting the eredibil- 
ity of officials of such party who have testfied.? 
Moreover he may refer to the interest® or want of 
ost,? or the natural bias! of a witness, as where 
the witness is an employee of defendant,’+ or to 
the interest in the outcome of the suit of the at- 
torney for the adverse party, where there is evi- 


Too, he may allude to the possi- 
proper. Brown v. Rhode Island Co., 
(Rez) 102 A.’ 965: 


4. See case infra this note. 

[a] Reference to counsel’s lack of 
belief in case as not reversible.—If 
the conduct of counsel for defendant 
before the jury appears to indicate 
that he lacks confidence in his case, 
argument of plaintiff's counsel that 
defendant’s counsel “knows that this 
plaintiff has told you absolutely the 
truth, and that this defendant is lia- 
ble in this cause of action,” although 
of a character not to be commended, 
is not ground for disturbing the ver- 
dict. Martel v. White Mills, 111 A. 
28h geo a Nekhapbe De 

5. Pacific Mut. Life Ins. Co. v. 
Ware, 33 S.W.(2d) 46, 182 Ark. 868; 
Georgia, ete., R. Co. v. Sasser, 61 S.E. 
505, 4 Ga.App. 276. 

[a] Allusions to opponent’s con- 
duct of trial—(1) Remark of plain- 
tiff’s counsel that it was about time 
somebody demonstrated to the’ jury 
how defendant tries cases, while it 
might well have been omitted, is not 
of a prejudicial character requiring 
withdrawal of the juror. Goldberg v. 
Philadelphia Rapid Transit Co., 149 
A. 104,°299 Pa. 79: | (2) Expression 
of opinion by counsel for plaintiff in 
a railroad fire damage action that the 
manner of interrogation of railroad’s 
witness amounted to cautioning or 
coaching him is not improner. St. 
Louis, K. & S. E. R. Co. v. Ballard, 287 
S.W. 738, 172 Ark. 151. (3) Comment- 
ing that selectman of defendant town 
was at counsel table before recess, 
but not after recess, is within plain- 
tiff’s rights in an action against the 
town. Hall v. Wentworth’s Location, 
149 A. 81, 84 N.H. 236. 

6 Commonwealth Electric Co. v. 
Rose, 73 N.E. 780, 214 Ill. 545 [Laff 114 
Tll.App. 181]; In re Bean’s Will, 82 
A. 734, 85 Vt. 452. 

7. Birmingham Nat. Bank y. Brad- 
ley, 23 So. 53, 116 Ala. 142. 

8. Ark. Dardanelle Pontoon 
Bridge & Turnpike Co. v. Croom, 129 
S.W. 280,95 Ark. 284, 30 LR-ALN.S. 
DOOR. Sb, LOUIS, Ue vic, (Oc su itsyinel Omen 
Raines, 119 S.W. 665, 90 Ark. 398, 17 
Ann.Cas. 1. 

Ill.— Barker v. Danville St. Ry. & 
Light Co., 193 Ill.App. 639 

Te ara Vv. Heath, 99 Ind. 
509: 

Iowa.—Wimber v. 


Iowa Cent. R. 


Co., 87 N.W. 505, 114 Iowa 551. 
Mo.—Lewis v. Wabash R. Co., 121 

S.W. 1090, 142 Mo.App. 585. 
N.H.—Vigneault v. Winchester 


Tannery, Co., 81 A. 407, 76 N.H. 196; 
Genest v. Odell Mfg. Co., 77 A. 77, 75 
N.H. 509. 

Tex.—Fidelity Union Casualty Co. 
v. Koonce, (Civ:App.) 51 S.W.(2da) 
777; Hines v. O’Brien, (Civ.App.) 219 
S.W. 497 [dism f w j]. 

W.Va.—Britton v. South Penn Oil 
COs MO StEN 52559 U3! Ws Via ot oe. 

9. Cook v. Carroll Land, ete, Co., 
(Tex.Civ.App.) 39 S.W. 1006. 

10. J. H. Burton & Sons Co. v. May, 
103 So. 46, 212 Ala. 435; Central R. 
Co. v. Mitchell, 63 Ga. 173. 

11. Werner v. Chicago, etc., R. Co., 
81 N.W. 416, 105 Wis. 300. 

[a] Employee’s probable attitude. 
—It is proper for plaintiff's counsel 
to argue that defendants’ witnesses 
who were in its employ, would be 
more likely to stretch ‘the truth in de- 
fendant’s favor, in an endeavor to 
please it. Genest v. Odell Mfg. Co., 
Celts lee Um Niglaly Ub 

12. Welborn v. WLHarle, (Tex.Civ. 
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bility that unfavorable testimony would have result- 
ed in the dismissal of the witness. 
a conflict in the testimony counsel may claim that 
the witnesses of his adversary swore falsely;'* and 
if one of his own witnesses has given testimony 
favorable to the opposite party and has been con- 
tradicted by other witnesses, he may argue that 
the witness has committed perjury and has been 
bribed,!® or that other evidence is more eredible.t® 
Likewise, he may discuss the reasonableness of a 
witness’ testimony,'? and may even affirm that the 
natural presumptions are against the testimony of 


one or more witnesses, although 


is uncontradicted.1§ 


his testimony.!® 


[§ 293] b. Comments on Failure of Party To Tes- 
Counsel may comment on the failure of a 
party to testify in explanation of testimony against 
him,?! where such party has had an opportunity to 


tiiyese 


App.) 268 S.W. 982 


13. Arkansas Power & Light Co. 
v. Hoover, 34 S.W.(2d) 464, 182 Ark. 
1065; International, etc., R. Co. v. 


Rhoades, 52 S.W. 979, 21 Tex.Civ.App. 
459 (Civ.App.) 51 S.W. 517; Pullman 
Co. v. Finley, 125 P. 380, 20 Wyo. 456. 

[a] Beference to dismissal and re- 
hiring of witness proper.—In an ac- 
tion for injury to a railroad employee, 
it was not error for plaintiff's counsel, 
in referring to evidence that a fellow 
brakeman who testified for defendant 
quit work after the accident, but was 
subsequently taken back by defend- 
ant, to state that it was for the jury 
to “guess’’ why witness did not con- 
tinue work after the accident and why 
he was taken back. Fourche River 
Valley & I. T. Ry. Co. v. Tippett, 142 
S.W. 520, 101 Ark. 376. 

14. Wells v. King, 292 S.W. 777, 
219 Ky. 201; Fischer v. Kansas City 
Public Service Co., (Mo.App.) 19 S.W. 
(2a) 500; Knoche v. Knoche, 142 S.W. 
766, 160 Mo.App. 257; Story v. Con- 


eord, ete, Ri Co., 48 A) 238,. 70) No. 
364. 
‘ [a] Duress of witness.—Where, in 


an action for an assault, testimony 
of the plaintiff that at the time of the 
assault, and while the defendant was 
abusing her, he slapped his wife, who 
entered the room, was contradicted 
by the wife, plaintiff's counsel was 
entitled to discuss the testimony of 
the wife and attack its credibility on 
the ground that she was under du- 
ress. Knoche vy. Knoche, 142 S.W. 
766, 160 Mo.App. 257. 

15. East St. Louis Connecting R. 
Con VaOubana, of ONS: 917, LONI 
580 [aff 49 Ill.App. 282]. 

16. Central of Georgia R. Co.. v. 
Ellison, 75 So. 159, 199 Ala. 571. 

{a] Arguing against credibility of 
own witness on particular facts.—As 
plaintiff was not bound by all of the 
facts testified to by defendant’s engi- 
neer, although she called him, her at- 
torney could properly argue that oth- 
er evidence was more credible. Cen- 
tral of Georgia Ry. Co. v. Ellison, 75 
So. 159, 199 Alla. 571. 

17. Southern Ry. Co. v. Ellis, 60 
So. 407, 6 Ala.App. 441. 

18. Bronson v. Leach, 42 N.W. 174, 
74 Mich. 713. 

19. In re Boston BPlevated Ry. Co., 
101 N.B. 365, 214 Mass. 277. 

[a] He may also state any number 
of hypothetical cases, to illustrate 
this point, as long as it is not sug- 
gested, directly or indirectly, that the 
suppositions are facts in the particu- 
lar case, or any case. In re Boston 
Blevated Ry. Co., 101 N.E. 365, 214 


Where, to discredit a witness, 
it has been shown that he had been convicted of 
a crime, the opposing attorney may properly argue 
that the crime may have been committed under cir- 
cumstances which would not affect the weight of 


TRIAL 


Where there is 


other witness.?# 


their testimony 


the jury in his 
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, 
do so;?2 and, although counsel for one party has 
called the other party as his own witness, he may 
nevertheless comment upon the failure of the lat- 
ter to take the stand in his own behalf.?? 
as to comments on failure of parties to testify is 
governed by the same considerations as control com- 
ments on the introduction or nonintroduction of any 


The rule 


Counsel may also read to the jury 


interrogatories which the other party refused to an- 
swer and his ground for such refusal and comment 
thereon?® where the party is present at the trial,?° 
if the circumstances are such as to justify comment.** 

Failure to produce client as witness. 
held to be improper for counsel for plaintiff to tell 


It has been 


argument what the ruling of the 


court would have been had his client been offered 
as a witness in his own behalf as an explanation of 
his failure to have him take the stand.?§ 


[§ 294] 17. Appeals to Passion or Prejudice?®— 


a. In General. 


Mass. 277. 
20. In criminal prosecutions © see 
Criminal Law §§ 2247-2249. 
Inference from failure to testify see 
Evidence § 57. 
21. Ala.—Alabama Power Co. v. 
Allen, 118 So. 662, 218 Ala. 416. 
Ill.—City of Chicago v. Everleigh, 
162 Ill.App. 623. 


Mass.—Lynch y. Peabody, 137 
Mass. 92. 
Mich.—Cook v. Standard L., ete., 


Ins. Co., 49 N.W. 474, 86 Mich. 554. 

N.C.—Maney v. Greenwood, 109 S.E. 
636, 182 N.C. 579; Davis v. Smoot, 
97 S.E. 488, 176 N.C. 538; Powell v. 
Strickland, 79 S.E. 872, 163 N:C. 393, 
Ann.Cas.1915B 709. But see Gragg v. 
Wagner, 77 N.C. 246, 247 (holding it 
to be the privilege, but not the duty, 
of a party to an action to offer him- 
self as a witness and the fact that he 
declines to exercise the privilege is 
not subject to the comment of the 
opposing attorney except ‘funder very 
peculiar circumstances which must 
be necessarily passed upon by the 
Judge presiding at the trial as a mat- 
tee of sound discretion’). 

S.C.—Cheraw Motor Sales Co. v. 
Rainwater, 119 S.E. 237, 125 S.C. 509. 

Tex.—Reilly v. Buster, (Civ. App.) 
52 S.W.(2d) 521. 

Vt.—Gilman v. Williams, 52 A. 428, 
74 Vt. 327. 

[a] Agreement that party shall 
not testify.—Counsel does not lose 
the right to comment upon the omis- 
sion of a party to a suit to testify, 
by an agreement made before the trial 
that the party should not testify. 


Hurd vy. Marple, 10 Ill.App. 418. 

22. Reilly v. Buster, (Tex.Civ. 
App.) 52 S.W.(2d) 521. 

23. Buell v. Siderman, 163 N.W. 
881, 197 Mich. 126. 


24. W. Devries & Co. v. Phillips, 
63, N:C. 53. 

[a] Where plaintiff has no better, 
if as good, opportunity to know the 
facts as defendant an objection to ar- 
gument as to plaintiff's failure to tes- 
tify is properly sustained. Alabama 
Power Co. v. Allen, 118 So. 662, 218 
Ala. 416. 

Comment on failure to produce wit- 
ness see supra § 290. 


25. Morris v. McClellan, 45 So. 641, 
154 Ala. 639, 16 Ann.Cas. 305. 
26. Goodman v. Sapp, 9 S.E. 483, 


102 N.C. 477 (in the discretion of the 
court). 

27. Hudson v. Jordan, 12 S.E. 1029, 
108 N.C. 10, 14 S.B. 741, 110 ‘N.C. 2505 

28. Johnson v. Johnson, 150 S.W. 
1130, 166 Mo.App. 732. 

[a] In action by daughter against 


Arguments and comments by coun- 
sel calculated to arouse the passions and prejudices 
of a jury by presenting to them considerations ex- 
traneous to the evidence are highly improper;*° 


estate of her father for compensation 
for services rendered, it is improper 
for her counsel to state that she is 
incompetent to testify, and was not 
offered as a witness for that reason. 
Johnson v. Johnson, 150 S.W. 1130, 166 
Mo.App. 732. 

29. In criminal prosecutions see 
Criminal Law § 2258. 

30. U.S.—New York Cent. R. Co. 
v. Johnson, 49 S.Ct. 300, 279 U.S. 310, 
73 L.Ed. 706 [rev 27 F.(2d) 699, and 
op am 49 S.Ct. 417]. 

Ala.—Shelby Iron Co. v. Greenlea, 
63 So. 470, 184 Ala. 496. 

Ariz.—Morenci Southern Ry. Co. v. 
Monsour, 206 P. 589, 24 Ariz. 49. 

Ark.—Childs v. Neal, 211 S.W. 660, 
138 Ark. 5783 St; Louis, Mé &@s- 
Ry. Co. v. Drumright, 166 S.W. 938, 
112 Ark. 452. 

Cal.—Aydlott v. Key System Trans- 
it Co., 286 P. 456, 104 Cal.App. 621. 

Colo.—Rocky Mountain Fuel Co. v. 
Bakarich, 180 P. 754, 66 Colo. 275. 

Fla.—Seaboard Air Line Ry. v. 
Smith, 43 So. 235, 53 Fla. 375. 

Ga.—Southern R. Co. v. Barlow, 30 
S.E. 732, 104 Ga. 213, 69 Am.S.R. 166. 

Tll.— Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 
167 N.E. 807, 336 Ill. 11; Chicago, N. 
Ss. & ~) R. (Can evs (Chicago Giitlemc: 
Trust Co., 160) N.Big226,) 328. I. 610; 
McCoy v. Chicago & A. R. Co., 109 N. 


BE. 1, 268 Tl. 244 [rev 188 Ill.App. 
103]; Peoria, ete., Traction Co. v. 
Vance, 84 N.E. 607, 234 Ill. 36; Chris- 


tie v. Sanitary Dist. of Chicago, 256 
Ill.App. 63; Lindenberger v. Klapp, 
254 Ill.App. 192; Randall v. Randall, 
225 Ill.App. 560; Moore v. Springfield 
& Northeastern Traction Co., 180 Ill. 
App. 623; Marriage v. Electric Coal 
Co., 176 Ill.App. 451; Bisel v. Kerens- 
Donnewald Coal Co., 159 Ill.App. 8; 
Inglund y. Mississippi Valley Trac- 
tion ,Co., 139 Tll. App. 572); 
Orendorff Co. v. Scott, 187 Ill.App. 
454; Chicago Union Traction Co. v. 
Arnold, 131 Ill.App. 599; Donk Broth- 
ers Coal, ete. Co. v. Tetherington, 
128 Ill.App. 256; Chicago City R. Co. 
v. Schaefer, 121 Ill.App. 334; Chicago 
City R. Co. v. Math, 114 Ill.App. 350. 
Ind.—U. S. Cement Co. v. Cooper, 
88 N.E. 69, 172 Ind. 599 [rev (App.) 
82 N.E. 981; Southern R. Co. v. Bul- 
leit, 82 N.H. 474, 40 Ind.App. 457. 
Iowa.—Smith v. Blakesburg Sav- 
ings Bank, 164 N.W. 762, 182 Iowa 
1190; Wheeler, etc., Mfg. Co. v. Ster- 
rett, 62 N.W. 675, 94 Iowa 158. 
Kan.—Surface v. Douglas, 41 P. 
ai 1 Kan.App. 78. 
y.—City of Providence v. Young, 
13 waa 1022, 227 Ky. 690; Gunt- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Parlin &. 
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so, when the language used is such as evinces a 
studied purpose to arouse the prejudices of the jury 
based upon facts not in the case, the court cannot 
overlook it or consider that a party against whom 
such effort has been made has had a fair consid- 
eration of his case at the hands of the jury.*! 
_ ever, even though arguments may be likely to in- 
flame and excite the prejudice of the jury they are 
not improper if predicated on the evidence.*? 

Where a question is 


Examination of witness, 


erman v. Cleaver, 263 S.W. 683, 204 
Ky. 62; Knights of Maccabees of the 
World v. Shields, 172 S.W. 696, 162 
Ky. 392; Weil v. Hagan, 170 S.W. 618, 
VOLE Ky, -292-/Cincinnatl! Nw On (&) OD. 
Pi Ry. Co. ve Spears, 153 SSW. 236, 152 
Ky. 200; “Chicago, St. L. & N. O. R. 
Co. v. Rowell, 151 S.W. 950, 151 Ky. 
313; Kentucky Wagon Mfg. Co. v. 
Duganics, 113 S.W. 128; Louisville, 
etc., R. Co. v. Carter, 86 S.W. 685, 27 
Ky.L. 748; Louisville, etc., R. Co. v. 
Smith, s4 "SOW. 755.0 27 Key. 25.7 
bs wines v. Nash, 68 S.W. 658, 24 Ky.L. 

79. 

Mass.—Glass v. Metropolitan Life 
Ins. Co., 154 N.E. 563, 258 Mass. 127. 

Mich.—Miechikoski v. Chicago & N. 
W. Ry. Co., 239 N.W. 356, 256 Mich, 
85; Mortensen v. Bradshaw, 154 N.W. 
46, 188 Mich. 486; Keeley v. City 
miectric Ry, (Co. lean. WaclLOso, 168 
Mich. 79; Antosik v. Michigan Alkali 
Co., 182 N.W. 80, 166 Mich. 415; Hy- 
man v. Kirt, 116 N.W. 536, 153 Mich. 
113; Holmes v. Loud, 112 N.W. 1109, 
149 Mich. 410; Dolph v. Lake Shore, 
ete:, R. Co., 112 Now. 981, 149° Mich. 
278; Detroit Nat. Bank v. Union 
Trust Co., 108 N.W. 1092, 145 Mich. 
656, 116 Am.S.R. 319; Hillman v. De- 
troit United R. Co., 100 N.W. 399, 137 
Mich. 184; Cluett v. Rosenthal, 58 N. 
a 1009, 100 Mich. 193, 43 Am.S.R. 

6. 

Miss.—Nelms & Blum y. Fink, 131 
So. 817, 159 Miss. 372; New Orleans & 

INE aT COs, wv. Jackson, 105 So. 770, 
140 Miss. 375. 

Mo.—Anderson y. Sutton, 293 S.W. 
770, 316 Mo. 1058; Monroe v. Chica- 

go & A. iste Srory 249 S.W. 644, 257 S.W. 
469, 297 Mo. 633; Smith v. St. Louis 
Southwestern Ry. Co, CApp:)} 31 Saw. 
(2d)'105; Wall v. American Ry. Ex- 
press Co., (App.) 291 S.W. 161; Jack- 
man v. St. Louis & H. Ry. Co., (App.) 
206 S.W. 244; O’Hara v. Lamb Const. 
Co., (App.) 197 S.W. 163; Haake v. 
G. H. Dulle Mining Co., 153 S.W. 74, 
168 Mo.App. 177; Barnes v. City of 
St. Joseph, 123 S.W. 541, 139 Mo.App. 
545; Beck v. Quincy, etc., R. Co., 108 
S.W. 132, 129 Mo.App. 7; Mahner v. 
Linck, 70 Mo.App. 380. 

Neb.—Stratton v. Nye, 63 N.W. 928, 
45 Neb. 619. 

N.Y.—Loughlin v. Brassil, 79 N.E. 
854, 187 N.Y. 128; Chertok v. Ef- 
fremoff, 235 N.Y.S. 246, 226 App.Div. 
888 [aff 171 N.E. 765, 253 N.Y. 523]; 
Cherry Creek Nat. Bank v. Fidelity & 
Casualty Co. of New York, 202 N.Y.S. 
611, 207 App.Div. 787; Kraus v. Sobel, 
196 N.Y.S. 845, 203 App.Div. 582; E. 
A. Strout Farm Agency v. De Forest, 
Tope NY soo Olly 2.0 BAD DIDI ies 
Cleveland v. New York, etc. R. Co., 
108 N.Y.S. 362, 123 App.Div. 732; Kel- 
sey, vi New. York, 107 N.Y:S) 1089, 
123 App.Div. 381. 

N.C.—Hopkins v. Hopkins, 43 S.E. 
506, 1382 N.C. 25 

Ohio.—Union ‘Cent. EP anise Com wv. 
‘Cheever, 36 OhioSt. 201, 38 Am.R. 573 
{rev 7 OhioDec. (Reprint) 254, 2 Cine. 


L.Bul. 19]; Columbus R. Co. v. Con- 
nor, 6 OhioCir.Ct.N.S. 361, 27 Ohio 
Cin Cty, 229: 


_S.C.—Kirby v. Western Union Tel. 
Co., .58 S.E. 10, 77..S.C.. 404, 122° Am. 
S.R. 580. 

S.D.—Cooper v. Holscher, 243 N.W. 
739; Wegan v. Dotson, 155 N.W. 783, 
36ES.D. 459, Ann.Cas.1917A 296. 

_ Tex.—Gulf, etc., R. Co. v. Butcher, 
18 .S.W. 583, 83 Tex. 309; Indemnity 
Ins. Co. of North America v. Harris, 


TRIAL 


How- 


(Civ.App.) 53 S.W.(2d) 631; Hous- 
ton Electric Co. v. Potter, (Civ.App.) 
51 S.W.(2d) 754; Cooke-Teague Mo- 
tor Co. v. Johnson, (Civ.App.) 50 S.W. 
(2d) 399; Clements v. Wright, (Civ. 
App.) 47 S.W.(2d) 652; Consolidated 
Underwriters v. Murphy, (Civ.App.) 
29 S.W.(2d) 831; Eastern Texas Hlec- 
tric Co. v. Rhymes, (Civ.App.) 1 S.W. 
(2d) 688; St. Louis Southwestern Ry. 
Co. of Texas v. Brazelton, (Civ.App.) 
290 S.W. 825 [rev on other grounds 
(Commn.App.) 296 S.W. 290]; Wichi- 
Gaia lS) cis 8 MCV oe Riven On ven oT 
berlin, (Civ.App.) 274 S.W. 991 [rev 
(Commn.App.) 284 S.W. 539]; Thet- 
ford v. Modern Woodmen of America, 
(Civ.App.) 273 S.W. 666; West Lum- 
ber Co. v. Hunt, (Civ. App.) 219 S.W. 
1106; Stark v. Brown, (Civ.App.) 193 
S.W. 716; Texas & P. Ry. Co. v. Ras- 
mussen, (Civ.App.) 181 S.W. 212; Chi- 
Caco Rh. AL: é& "Gn Rye Com ve, wWontis: 
(Civ.App.) 168 S.W. 403; Metropoli- 
tan St. Ry. Co. v. Roberts, (Civ.App.) 
142 S.W. 44; Gulf, C. & S. F. Ry. Co. 
v. Dooley, 131 S.W. 831, 62 Tex.Civ. 
Apps e255) SLVY 4 Ve LL VA alia dns 
51 Tex-Civ.App. 397: Ft. Worth, etc., 
Pe Coy Vi ays; tit Saw, 44On go bee, 
Civ.App. 114; Colorado Canal Co. v. 
McFarland, 109 S.W. 435, 50 Tex.Civ. 
App. 92; San Antonio Traction Co. 
v. Lambkin, (Civ.App.) 99 S.W. 574; 
Missouri, ete., R. Co. v. Cherry, 97 
S.W. 712, 44 Tex.Civ.App. 232. 

Vt.—Hall vy. Fletcher, 136 A. 388, 
100 Vt. 210. 

Va.—Atlantic Coast Realty Co. v. 
Robertson’s Ex’r, 116 S.E. 476, 135 Va. 
247; Norfolk-Southern R. Co. v. Tom- 
linson, 81 S.E..89, 116 Va. 153; South- 
ern R. Co. v. Simmons, 55 S.E. 459, 
105 Va. 651. 

Wis.—Neumeister v. Goddard, 113 
N.W. 733, 133 Wis. 405; Waterman v. 
@nieaeo, (eter) oR.1CO;, DiciaNaWiegre 4 ce 
1136, 82 Wis. 613; Bremmer v. Green 
Bay, etc., R. Co., 20 N.W. 687, 61 Wis. 
a a 


B.C.—Hallren vi. Holden, i18 B.C. 
210. 
[a] Argument held not improper. 


—Foster v. Shepherd, 101 N.E. 411, 
O58 TIL. 164; 45.1 R AVN eS. 2 67, Ann: 
Cas.1914B 572 [rev 164 Ill.App. 199]; 
American Tobacco Co. v. Troutman, 
194 S.W. 543, 175 Ky. 486; Chesa- 
peake & O. Ry. Co. v. Witte, 184 S.W. 
1128, 169 Ky. 568; Ross v. Kohler, 174 

Sw. 36, 163 Ky. 583, L.R.A.1915D 
621; McDonnell v. Central Drug Co., 
136 N.W. 383, °170 Mich. '2913\ jwWaco 
Mut. Life & Accident Ass’n vy. Alford, 
(Tex.Civ.App.) 289 S.W. 93; Har- 
hart v. Agnew, (Tex.Civ.App.) 190 S. 
Ww. 1140 [rev (Commn.App.) 222 S.W. 
188]; San Antonio & A. P. Ry. Co. v. 
Wagner, (Tex.Civ.App.) 166 S.W. 24 
[aff 36 S.Ct. 626, 241 U.S. 476, 60 L.Ed. 
TL10T: Missouri, Ke Scan. Ry. Coy of 
Texas v. Fesmire, (Tex.Civ.App.) 150 
S.W. 201; Freeman v. McElroy, (Tex. 
Civ.App.) 126 S.W. 657. 

31. Gunterman y. Cleaver, 263 S. 
Ww. 683, 204 Ky. 62; Cluett v. Rosen- 
thal, 58 N.W. 1009, 100 Mich. 193, 43 
Am.S.R. 446; Seeherman v. Wilkes- 
Barre) Co., 99 PAS 174.6255) (Pa. i. 

82. Mahoney v. Goldblatt, 163 I1l. 
App. 563; Kahn v. Home Telephone 
& Telegraph Co. of Portland, 152 P. 
240, 78 Or. 308; Winters v. Duncan, 
(Tex.Civ.App.) 220 S.W. 219; Mis- 
SOUr, ACU Se Tey Con oF Texas v. 
Dellmon, (Tex.Civ.App.) 171 S.W. 
799; Citizens’ Savings Bank & Trust 
Co. v. Fitchburg Mut. Fire Jns. Co., 


[64 C.J.] 277 


proper, and there is nothing to show that counsel 
is purposely trying to prejudice the jury, the fact 
that it might nevertheless have that effect will not 
require the court to discharge the jury.*® 

[§ 295] b. Appeals to National, Patriotic, Sec- 
tional, Local, Racial, or Religious Prejudice. 
peals to national, patriotic, racial, sectional, relig-- 
ious, or loeal prejudice in argument are very gen- 
erally condemned.*# 
apparent or probable that the verdict was affected by 


Ap- 


It has been held that if it is 


86 A. 1056, 87 Vt. 28. 

[a] In action by plaintiff, who 
claimed to be common-law wife of de- 
cedent, and as such entitled to one 
half of the community property, ar- 
gument based on result to plaintiff 
which stated that it would have the 
effect of bastardizing the issue is not 
improper, for the court cannot re- 
strict arguments of counsel so that 
they cannot present the’ issues, and 
the jury would have received the 
same information from the pleadings. 
Winters v. Duncan, (Tex.Civ.App.) 
220 S.W. 219. 

33. Officer v. Cummings, 
235 Lat Of, 320. 

34. Ala.—Loeb v. Webster, 104 So. 
25, 213 Ala. 99; Brotherhood of Paint- 
ers, Decorators and Paperhangers, 93 
So. 533, 207 Ala. 587; Davis v. Alex- 
ander City, 33 So. 863, EoipvAlas 2.06% 
Thomas v. Posey, 73 So. 747, 15 Ala. 
App. 419. 

Ga.—Atlanta Coca-Cola Bottling 
Co. v. Shipp, 154 S.E. 243, 170 Ga. 817, 
Uilie VARI Ey aL 29/5) [answer to certified 
question conformed to 154 S.E. 385, 
41 Ga.App. 705]. 

Ill. Panteles v. Arsht, 227 I1l.App. 
BG Freeman v. Dempsey, 41 Ill.App. 
54 

lowa.—Dowdell v. Wilcox, 21 N.W. 
147, 64 Iowa 721. 

Ky.—Colker v. Connecticut Fire 
Ins; °Co., 7S. Wi. (2d)! 502, 224 Ky. 83 

Mich.—Solomon v. Stewart, 151 N. 
W. 716, 184 Mich. 506, Ann.Cas.1917A 
942; Smith v. Jennings, 80 N.W. 236, 
121 Mich. 393; Cluett v. Rosenthal, 58 
N.W. 1009, 100 Mich. 193, 43 Am.S.R. 
446; Bedford v. Penny, 35 N.W. 381, 
58 Mich. 424. 

Mo.—Busse v. White, 259 S.W. 458, 
302 Mo. 672; Fathman v. Tumilty, 34 
Mo.App. 236. 

Tex.—Moss v. Sanger, 12 S.W. 619, 
75 Tex. 321; Cooke-Teague Motor Co, 
v. Johnson, (Civ.App.) 50 S.W.(2d) 
399; Panhandle & S..F. Ry. Co. of 
Texas v. Sedberry, (Civ.App.) 46 S.W. 
(2d) 719; Morgan v. Maunders, (Civ. 
App.) 37 S.W.(2d) 791;. Hewitt v. 
Buchanan, (Civ.App.) 4 S.Ww. (2d) 169; 
Trachtenberg v. Castillo, (Civ.App.) 
257 SW 650" Koch* vi. Hatler,. (Cive 
App.) 237 S.W. 329; St. Louis, B. & 
M. Ry. Co. v. Green, (Civ.App.) 196 S. 
W. 555; Texas, etc., Co. v. Me- 
Coy, 117 S.W. 446, 54 Tex.Civ.App. 
278; G. A. Duerler Mfg. Co. v. Bich- 
horn, “995 SsWe. 7b. 44) | Nex. CiveApp-. 
638; Ferguson-McKinney Dry Goods 
Coby: City Nat. Bank, 71 S.W. 604, 31 
Tex.Civ.App. 238; Garritty Vv. Rankin, 
(Civ.App.) 55 SOW. 367. 

Wash.—North Coast Stevedoring 
Coy de Pia) 22150163. Wash> e305) acs 
AGEER L427 International Lumber 
Export Co. v. M. Furuya Co., 209 P. 
858, 121 Wash. 350. 

[a] Nonresidence.—In an action 
against a nonresident incorporated la- 
bor union having the same rights as 
a resident, it was prejudicial for op- 
posing counsel to argue to the jury 
that defendant was a nonresident, and 
a verdict against it would in reality 
be against people in another state, 
and not against local inhabitants. 
Brotherhood of Painters, Decorators 
and Paperhangers of America vy. 
Trimm, 93 So. 5338, 207 Ala. 587. 

{[b] Capital and labor.—Argument 
of counsel in a servant’s personal in- 
jury action which tended to array la- 
bor against capital and asserted that 
employers found it cheaper to maim 


Zhe BP, 
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the remarks the judgment should be reversed.*® 
On the other hand the judgment should not be re- 
versed where it is not probable that prejudice re- 


sulted.*& 


[§ 296] ¢. ‘Appents to Prejudice against Corpora- 
generally held improper 


tions As Such. 


employees than to buy proper ma- 
chinery was highly prejudicial. P. 
Lorillard Co. v. Clay, 104 S.E. 384, 127 
Via. TS. 

{c] Remarks held not to be ap- 
peals to race or national prejudice.— 
Slade v. Harris, 135 A. 570, 105 Conn. 


It is very 


436; Krug v. Walldren Express & 
Van Co., 214 Ill.App. 18 [aff 126 N.E. 
97]; Fidelity Union Casualty Co. v. 
Koonce, (Tex.Civ.App.) 51 S.W.(2d) 
ER hs 

[d] Argument for equal justice.— 


The argument of counsel for a negro 
to a jury of white men that the negro 
was entitled to the same rights in 
court as a white man, and was equal 
to the white man before the law, was 
merely an argument for justice, and 
was not objectionable as appealing 
to the prejudice of the jury. Texas 
ComiN AO Eure COs Vis MCCOY. hE OSKW* 
446, 54 Tex.Civ.App. 278. 

35. Ill—Pantles v. Arsht, 227 IIL. 
App. 488; Freeman v. Dempsey, 41 
Tll.App. 554. 

Mich.—Cluett v. Rosenthal, 58 N.W. 
1009, 100 Mich. 193, 43 Am.S.R. 446. 

Mo.—Fathman vy. Tumilty, 34 Mo. 
App. 236. 

Tex.—Moss v. Sanger, 12 S.W. 619, 
75 Tex. 321. 


Wash.—Schotis v. North Coast 


Stevedoring Co., 1 “P:(2d) 221, 163 
Wash. 305, 78 A.L.R. 1427. 

Onmt=— Dear. 3 40 Ontelt at ae 
Ont.W.N. 280. 

36. Dowdell v. Wilcox, 21 N.W. 
147, 64 Iowa 721; Gulf, etc., R. Co. v. 
Coon, ° Tapa Ss 492, 69 Tex. 730. See 
Kammer- Friedman Co. v. Caskey, 287 


S.W. 977, 216 Ky. 504 (holding that 
a statement that counsel’s clients 
were Americans and not Jews, while 
in bad taste, did not appear to have 
aroused the prejudices of the jury). 
{a] Reference to foreign home of- 
fice.—A statement that insured was 
appealing to a Texas jury because 
insurer “up yonder in Davenport, 
Iowa,’ refused to pay indemnity, was 
not prejudicial. Federal Surety Co. 
v. Smith, (Tex.Civ.App.) 25 S.W.(2d) 
994 [rev on other grounds (Commn. 
App.) 41 S.W.(2d) 210]. 
Ae Meise ork Cent. R. Co. v. 
Johnson, 49 S.Ct. 800, 279 U.S. 310, 73 


EiEd. 706 [rey, 27 H.(2d) 699, and 
op am 49 S.Ct. 417]. 

Ala.—Louisville & N. R. Co. vy. 
Grimes, 63 So. 554, 184 Ala. 413; 
Birmingham Ry., Light & Power Co. 
v. Gonzalez, 61 So. 80, 183 Ala. 273, 
Ann.Cas.1916A 543; Commercial F. 
Ins. Co. v. Allen, 1 So. 202, 80 Ala. 


DLL. 

Cal.—Aydlott v. Key System Trans- 
it Co., 286 P. 456, 104 Cal.App. 621. 

Colo.—National Surety Co. vy. Mor- 
lan, 13 P.(2d) 260. 

Ga.—Western, ete., R. Co. v. Cox, 
APSE aA, Lion eras ako. 

Ill.—Wabash R. Co. v. Billings, 72 
N.E. 2, 212 IH. 37; Lake Erie, etc., R. 
Co. v. Middleton, 32 N.E. 453, 142 11. 
550; Wilers v. Peoria Ry. Co., 200 Ill. 
App. 487; Bisel v. Kerens-Donne- 
wald Coal Co., 159 Lll.App. 8; Swift 
v. Rennard, 128 Ill.App. 181; Chica- 
go, etc.,, R. Co.-v. Pelligreen, 59 Ill. 
App: bos? 'Chicazo, 6te.y (R.A. Vv. 
Brogonier, 13 Ill.App. 467. 

lowa.—Almon y. Chicago & N. W. 
Ry. Co., 144 N.W. 997, 163 Iowa 449; 
Wheeler, etc., Mfg. Co. v. Sterrett, 62 
N.W. 675, 94 Iowa 158. 

Ky.—Nashville, C. & St. L. Ry. Co. 
v. Byars, 42 S.W.(2d) 719, .240 Ky. 
500; Southern-Harlan Coal Co. v. Gal- 
laier, 41 S.W.(2d) 661, 240 Ky. 106; 
Consolidated Coach Corporation vy. 
Garmon, 26 S.W.(2d) 20, 233 Ky. 464; 
Louisville, ete., "R. Co. v. Chandler, 70 
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for counsel in argument tg make statements caleu- 
lated to prejudice the jury against a party who is 
a corporation, because it is a corporation.** 


How- 


ever, if it does not appear probable that the jury 


be reversed.?® 
S.W. 666, 72 S.W. 805, 24 Ky.L. 998, 
24 Ky.L. 2035. 

Mass.—London v. Bay State St. Ry. 
Co., 121 N.E. 394, 231 Mass. 480. 

Mich.—Burroughs v. Postal Tele- 
graph Cable Co., 165 N.W. 707, 199 
Mich. 672; Whipple v. Michigan Cent. 
R..-Co., 106 N.W. 690, 143- Mich. 41; 
Hillman v. Detroit United R. Co., 100 
N.W. 399, 1387 Mich. 184; Johnson v., 
Detroit, ete., WR. Co., 9.7 IN.W. 760, 135 
Mich. 353; People v. Detroit, etc., 
Plank-Road Co., 84 N.W. 290, 125 
Mich. 366. 

Mo.—Monroe v. Chicago & A. R. Co., 
249 S.W. 644, 257 S.W. 469, 297 Mo. 
633; Stroud v. Doe Run Lead Co., 
(App.) 272 S.W. 1080. 

N.Y.—Williams v. Brooklyn El. R. 
Co., 26 N.E. 1048, 126 N.Y. 96; Cattini 
v. American Ry. Express Co., 196 N. 
Y.S. 10, 202 App.Div. 336 [aff 138 N.E. 
456, 234 N.Y. 585]; Kinne v. Interna- 
tional R. Co., 90 N.Y.S. 930, 100 App. 
Div. 5, 15 N.Y.Ann.Cas. 368. 

Ohio.—American Bonding Co. v. 
Conroy, 11 OhioN.P.N.S. 382. 

Pa.—Hoffman v. Berwind-White 
ee Mining Co., 109 A. 234, 265 Pa. 
76. 

Tex.—Galveston, ete., R. Co. v. Ku- 
tac, 11 S.W. 127, 72> Tex. 643; Gal- 

Cooper, 8 S.W. 


veston, etc., R. Co. v. 

68, 70 Tex. 67; Southern Casualty Co. 
v. Fulkerson, (Civ.App.) 30 S.W.(2d) 
911 [rev (Commn.App.) 45 S.W.(2d) 
152]; Home Life & Accident Co. v. 
Jordan, (Civ.App.) 231 S.W. 802; 
Houston & T. C. R. Co. v. Long, (Civ. 
App.) 219 S.W. 212; Postal Telegraph 
Cable Co. of Texas v. Smith, (Civ. 
App.) 135 S.W. 1146 [certifying judg- 
ment to supreme court as per instruc- 
tions and aff 133 S.W. 1041, 135 S.W. 
1147, 104 Tex. 171]; Hartford F. Ins. 
Co.. v. Becton, 124 S.W. 474,°58 Tex. 
Civ.App. 578 [error den 125 S.W. 883, 
103 Tex. 236]; Texas Cent. R. Co. v. 


Parker, 77 S.W. 42, 33 Tex.Civ.App. 
514; Et: ‘Worth, etc., R. Co. v. Lock, 
70 S.W. 456, 30 Tex.Civ.App. 426; 


Gulf, etc., R. Co. v. Scott, 26 S.W. 998, 
7 Tex.Civ.App. 619; Galveston, etc., 
R. Co. vy. Silegman, (Civ.App.) 23 8. 


W. 298; Houston Water Works Co. v. 
Harris, 23 S.W. 46, 38 Tex.Civ.App. 
475. 

Vt.—Citizens’ Savings Bank ©& 


Trust Co. v. Fitchburg Mutual Fire 
Ins. 'Co.," 84 A. 970, 86 Vt? 267. 

is las Q icago, ete., R. 
Cope TS NOW: oe Us LO2 Wiss 71 

Ont.—Dale v. Toronto R. Co., 34 
Ont.L. 104, 8 Ont.W.N. 443. 

[a] References held not improper. 
—(1) Reference by defendant’s coun- 
sel in ar gument to itas a “little com- 
pany,’ a matter within the evidence, 
even if intended as a prelude to ap- 
peal to prejudices of the jury, was 
not ground of complaint; no such ap- 
peal having been made. Knighton v. 
Cushman-Rankin Co., 119 A. 797, 80 
NURS B26) 42)" En ye city’ s action ona 
contractor’s bond, it was not miscon- 
duct for counsel to state that defend- 
ant was incorporated in the state to 
do business for hire, in absence of 
showing prejudice in the manner in 
which the words were said. City of 
Kennett v. Katz Const. Co., 202 S.W. 
558, 273 Mo.) 279. (3) In ‘a suit for 
desecration of a grave, plaintiff’s ref- 
erence in argument to defendant as 
a Delaware corporation, such fact be- 
ing apparent from pleadings, was 
proper. Magnolia Pipe Line Co. v. 
Leach, (Tex.Civ.App.) 17 S.W.(2d) 


471. 

{b] Argument held not to require 
discharge of jury.—Argument of 
plaintiff's counsel that he was not 


representing a street railroad for a 


was improperly influenced the judgment should not 
It is otherwise, however, where it 


paid fee, and that he was not there 
to make objections but just to. tell the 
jury what he thought plaintiff, s inju- 
ries were worth, is not so improper as 
to require discharge of the jury 
where the court admonished counsel. 
Schroeder v. Wells, (Mo.) 298 S.W. 
806 


[ec] Removahbility of cause.—(1) 
In a servant’s action against his em- 
ployer for three thousand dollars, 
statement in argument of plaintiff's 
counsel that a foreign corporation 
cannot be sued for more than three 
thousand dollars in the state courts, 
because the suit would be subject to 
removal, is a highly improper argu- 
ment. Arkansas Land & Lumber Co. 
Vv. Peep 180 S.W. 474, 121 Ark. 
63 (2) Reference to damages gen- 
anny see infra § 299. ‘ 

{d] “Big corporation.”—In an ac- 
tion against a large corporation own- 
ing a hotel, plaintiff’s attorney’s ref- 
erence to defendant as a “big corpo- 
ration’? was not improper. Baker Co. 
v. Turpin, (Tex.Civ.App.) 53 S.W.(2d) 
154. 

Le] Reference to corporation law- 
yers.—Reference of plaintiff’s coun- 
sel in argument to opposing counsel 
as an able and experienced corpora- 
tion lawyer does not warrant a mis- 
trial or new trial. City Ice Delivery 
Co. v. Turley, 160 S.E. 517, 44 Ga.App. 


Om. 

38. IJll.—Lake Erie, etc., R. Co. v. 
Middleton, 32 N.E. 453, 142 Ill. 550; 
Lake Erie, etc., R. Co. v. Cloes, 32 N. 
BE. 588, 5 Ind.App. 444. 

Ky Louisville, SUG. ae! COL awe 
Chandler, 70 S.W. 666, 24 Ky.L. 998, 
72 S.W. "805, 24 TALL, 2035. 

Mich.—Williams v. Cleveland, ete., 
R. Co., 61 NW. 52, 102 Mich. 537. 

Miss.—Newman vy. Vicksburg, etc., 
R..Co,,, 8 So. 172,64, Miss. 115. 

N.H.—Girard v. Boston & M. R. R., 
100 A. 1057, 78 N.H. 406, 

Ont.—Dale v. Toronto R. Co., 34 
Ont.L. 104, 8 Ont. W.N. 443. 

[a] Remarks held not prejudicial. 
—(1) It is not reversible error for 
counsel in a personal injuries case for 
injuries resulting in death to say that 
railroad companies have somehow or 
other fixed, by an act of the legisla- 
ture, a limit beyond which jurors can- 
not, go. Chicazo,. éte.,..R: Col vi Per 
Kings U7 IN Eee 2 ad Dig ieee AS 
statement that thousands of men an- 
nually lost their lives by negligence 
of railroads in failing to provide prop- 
er and suitable appliances for opera- 
tion of their machines, and that more 
employees lost their lives from this 
cause than were kilied in the war be- 


tween Russia and Japan. Louisville, 
etc, R. Co. vv. Wilson, 99° SW. 634, 
B0e yoy ee Cards (3) Remark “You 


should render such a verdict here as 
will teach this railroad company it 
must obey the law,’ and “‘give us such 
a sum of money as will show the rail- 
road company that it cannot violate 


the law.” Louisville, ete, R. Co. v. 
Chandler, 70 ae 666, 24 Ky.L. 998, 
72 S.W. 805, 24 Ky.L. 2085. (4) Re- 


marks of counsel that plaintiff was 
a farmer and defendant a corporation, 
“a legal fiction,” were not, under the 
circumstances, prejudicial to defend- 
ant. Grobe v. Energy Coal & Supply 
Con e2c Swe Gis 2a 7 iMowAtpp: 13428 
(5). Remark in argument of plaintiff's 
counsel concerning defendant’s re- 
quest for physical examination that 
this was a scheme resorted to by 
“corporations” or*by ‘this corpora- 
tion” does not constitute reversible 
error. Decatur Cotton Seed Oil Co. 
v.. Taylor, (Tex.Civ.App.) 182 S.w. 
401. (6) Where it appears defend- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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appears probable that the verdict was influenced by 


the improper remarks.®® 


'[§ 297] d. References to Poverty or Wealth of 
Statements in argument unsupported by 
evidence, relating to the poverty of one of the par- 
ties or the wealth of the other, are very generally 


Parties. 


ant water company unlawfully and 
without notice to plaintiff, and with- 
out exercising right of eminent do- 
main in a legal manner, diverted wa- 
ters of a stream, a judgment for 
plaintiff will not be reversed for re- 
fusal to withdraw a juror after coun- 
sel fér plaintiff addressing the jury 
had used this language: “There 
ought to be something done to puta 
stop to this kind of thing. Is that 
fair and right that the defendant com- 
pany should take this water instead 
of taking it under the right of emi- 
nent domain, and then employ the 
ablest lawyers at this bar and the 
Philadelphia bar to prevent the plain- 
tiff from recovering what is due him? 
Should this kind of conduct go un- 
whipped of justice?” Fessler v. 
Schuylkill Haven Gas & Water Co., 
69 Pa.Super. 331. 


39. Swift v. Rennard, 128 Ill.App. 
TAS Chicaso) ete. R= (Cot: vis Pelli- 
Sreeny 9 “411 -App. 558%  "Cattini © v: 


American Ry. Express Co., 196 N.Y.S. 
10, 202 App.Div. 336 [aff 138 N.E. 456, 
234 N.Y. 585]; Orendorf v. New York 
Cent., ete., R. Co., 104 NeY.S. 222, 179 
App.Div. 638; Galveston, etce., R. Co. 
v. Cooper, 8 S.W. 68, 70 Tex. 67; Ft. 
Worth, etc., R. Co. v. Lock, 70 S.W. 
456, 30 Tex.Civ.App. 426; Houston 
Water Works Co. v. Harris, 23 S.W. 
46, 3 Tex.Civ.App. 475. 

[a] Remarks held to authorize re- 
versal.—(1) It is reversible error for 
counsel in a suit against a corpora- 
tion to say that corporations have no 
soul, no conscience, no sympathy, and 
no God, and that the only way to 
reach them is to make them pay mon- 
ey. Western, etce., R. Co. v. Cox, 42 
SEP 74,115 Gae 715. --C2)."Po say that 
they have rights that other parties 
do not have, that they can condemn 
graveyards and disturb the resting 
place of the sacred dead. Gulf, etc, 
R. Co. v. Scott, 26 S.W. 998, 7 Tex.Civ. 
App. 619. (3) To say that these 
bloated corporations that can run 
their road right through a man’s 
house or yard ought to be severely 
dealt with. Galveston, etc., R. Co. v. 
Cooper, 8 S.W. 68, 70 Tex. 67. (4) 
To say that railroad corporations will 
not do justice to any one unless com- 
pelled to do so, that they will tell 
parties injured to sue and will fight 
them with all their power, and take 
any advantage they can regardless of 
the merits of the case, and to advise 
the jury to make them pay the last 
cent. Galveston, etc., R. Co. v. Kutac, 
LIS. W127, W2 Dex 64382) (5) Lorsay 
of such a corporation defendant that 
it murders people and kills innocent 


women and children sometimes. 
Pittsburg, ete., R. Co. v. Story, 63 
TIll.App. 239. (6) To state that such 


corporations can prostitute justice 
and to say that the facts pointed 
strongly to subornation of perjury by 
defendant corporation. Masterson v. 
Chicago, etc., R. Co., 78 N.W. 757, 102 
Wis. 571. (7) In a suit against a 
railroad corporation, by one of its 
employees, for personal injuries, for 
counsel to read to the jury a newspa- 
per paragraph calculated to convey 
the idea that railroad corporations are 
wholly indifferent to the lives and 
safety of their employees. Chicago, 
ete., R..Co. v. Brogonier, 13 Ill.App. 
(8) To read to the jury a news- 
paper article, entirely irrelevant to 
the facts of the case, commenting on 
the utter disregard by corporations 
of the rights of private citizens. Wil- 
liams v. Brooklyn El. R. Co., 26 N.E. 
1048, 126 N.Y. 96. 

40. Ala.—St. Paul Fire & Marine 
Ins. Co. v. Armstrong, 122 So. 25, 219 
Ala. 211 [foll Springfield Fire & Ma- 
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held to be highly improper.*® However, a mere ref- 


-erence to the economic situation of the parties, when 


rine Ins. Co. v. Armstrong, 121 So. 
906, 23 Ala.App. 126]; Hartford Fire 
Ins: Co. v. Armstrong, 122 So: 23, 219 
Ala. 208; Metropolitan Life Ins. Co. 
v. Carter, 102 So. 130, 212 Ala, 212; 
Alabama Fuel & Iron Co. v. Bene- 
nante, 66 So. 942, 11 Ala.App. 644. 


lis, 203 S.W. 274, 134 Ark. 136. 

Cal. —Perez v. ‘Wilson, 260 P. 838, 86 
Cal.App. 288. 

Colo.—National Surety Co. v. Mor- 
lan, 13 P.(2d) 260. 

Ill. —Appel v. Chicago City Ry. Co., 
102-N.B. 1021, 259 Ill. 561 [rev 172 
TllL.App. 421]; ‘Lindenberger v. Klapp, 
254 Ill.App. 192; Westbrook v. Chi- 
cago & N. W. Ry. Co., 248 IllApp. 
446; Thomplson y. Andrews, 243 Ill. 
App. 438; Kaufman vy. Helmick, 212 
Ill.App. 10; Dougherty v. Spring Val- 
ley Coal Co., 204 Ill-App. 140; Kurtz 
v. Evans, 201 I1l.App. 180; William- 
aa v. Hirsh, Stein & Co., 147 Ill.App. 

0. 

Ind.—Kokomo Steel & Wire Co. v. 
Ramseyer, 128 N.E., 844, 190 Ind. 192; 
United States Cement Co. v. Cooper, 
88 N.E. ‘69, 172 Ind. 599. 

Iowa.—Vanarsdol vy. Farlow, 203 N. 
W. 794, 200 Iowa 495; Cvitanovich v. 
Bromberg, 151 N.W. 1073, 169 Iowa 
736, Ann.Cas.1917B 309; White v. Chi- 
cago & N. W. Ry. Co., 124 N.W. 309, 
145 Iowa 408. 

Ky.—Southern-Harlan Coal Co. v. 
Gallaier, 41 S.W.(2d) 661, 240 Ky. 106; 
Wells v. King, 292 S.W.. 777, 219 Ky. 
201; Sparks v. Maeschal, 289 S.W. 
308, 21%, Kye 1235) (‘Carter iCoals Co. v. 
Hill, 179 S.W.-2, 166 Ky. 213; Singer 
Sewing Mach. Co. v. Dyer, 160 S.W. 
917, 156 Ky. 156; Louisville & N. R. 
Co. v., Payne, 127. S.-W. 993, 1388 Ky. 
274, Ann.Cas.1912A 1291; Louisville, 
etc., R. Co. v. Morgan, 62 S.W. 736, 
110 Ky. 740, 238 Ky.L. 121. 

Me.—Mizula v. Sawyer, 157 A. 239, 
130 Me. 428. 

Mich.—Davis: v. Adrian, 110 N.W. 


1084, 147 Mich. 300; Johnson v. De- 
troit, ete. Rs,Co., 97 .N.We .760,- 135 
Mich. 353; Burt v. Staffeld, 80 N.W. 


236, 121 Mich. 390. 

Mo.—Monpleasure v. American Car 
& Foundry Co., (App.) 293 S.W. 84; 
Norris v. St. Louis, I. M. & S. Ry. Co., 
144 S.W. 788, 239 Mo.App. 695. 

Neb.—Hall v. Rice, 223 N.W. 4, 117 


Neb. 813; Hershiser v. Chicago, B. 
oA Q. R. Co., 170 N.W. 177, 102 Neb. 
820. 


N.H.—Dziedzie v. Newmarket Mfg. 
Co., 1386 A. 261, 82 N.H. 472; Duples- 
sis v. Gujon, 116 A. 342, 80 N.H. 317; 
MeDonnell v. Merrill, 109 A. 264, 79 
N.H. 379; Caverhill v. Boston & M. 
REO Ate uve tenn WitNedeals) oo\0. 

N.Y.—Walsh v. Frankenthaler, 173 
N.Y.S. 764, 186 App.Div. 62. 

Ohio.—Urbanowicz v. Roman, 
OhioCir.Ct.N.S. 61. 

Okl.—St. Louis, I. M. & S. Ry. Co. 
v. O’Connor, 142 Pp. 1111, 43 Okl. 268. 

Tex.—Hewitt v. Buchanan, (Civ. 
App.) 4 S.W.(2d) 169; Security Union 
Ins. Co. v. Alsop, (Civ.App.) 1 S.W. 
(2d) 921; Blohm vy. Krueger, (Civ. 
App.) 297 S.W. 596; Crow v. Monroe, 
(Civ.App.) 273 S.W. 886; Davis v. 
Hill, (Civ.App.) 271 S.W. 281; Adams 
Vv. Adams (Civ. App.) 253 S.W.) 605 
[error dism 278 S.W. 1114, 114 Tex. 
582]; Stark v. Brown, (Civ.App.) 193 
SSWeieL Grae Gallia «Seley Rive. Conv. 
Culver, (Civ.App.) 1768 S.W. 514; Ft. 
Worth & D. C. Ry. Co. v. Wininger, 
(Civ.App.) 151 S.W. 586; Campbell v. 
Prieto, (Civ.App.) 143 S.W. 668; Mil- 
ler v. Burgess, (Civ.App.) 136 S.W. 
L742) Chicago, RAD. & GL Ry.'Cov v. 
Swann, 127 S.W. 1164, 60 Tex.Civ. 
App. 427; Ft. Worth Belt R. Co. v. 
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it has been shown by the evidence, is not improper,** 
and it 1s within the fair province of argument to 
refer to the standing and wealth of a party when 
such reference is per rtinent to a plausible argument 


Johnson, 125 S.W. 387, 59 Tex.Civ. 
App. 105; Wells, Fargo & Co. vy. 
Boyle, (Civ. App.) 98 S.W. 441 [rev 


on other grounds 102 S.W. 107, 100 
NOR eL Oe lw hORAS COTE. ee Eee Co. v. 
Pledger, 81 S.W. 755, 36 Tex.Civ-App. 
248; Chicago, ete., . Co. v. Lang- 
ston, 47 S.W. 1027, 48 S.W. 610,-19 
Tex.Civ.App. 568 [aff 50 S.W. 574, 51 
S.W. 331, 92 Tex. 709]; The Oriental 
Vis banelary. 641 css Wal b7 a Louw hex, Cine 
App. 193. 

[a]. Defendant’s family.—In an 
action by a father for the death of an 
infant son, that counsel for plain- 
tiffs, the panel being under examina- 
tion, mentioned the fact that defend- 
ant was of the Peper family, and stat- 
ed that she was a widow of one of the 
Pepers who died a year before, did not 
require discharge of jury on ground 
that minds of jurors had been turned 
towards wealth of defendant. Lin- 
stroth v. Peper, 218 S.W. 431, 203 Mo. 
App. 278 

[b] Reference to disparity of pos- 
Sessions of the parties, coupled with 
a persistent effort to induce the jury 
to favor a resident over a nonresi- 
dent constitutes ground for reversal. 
Smith v. Jennings, 80 N.W. 236, 121 
Mich. 393. 

[c] Hard work of defendant.—In 
an employee's action for injuries, the 
argument of defendant’s counsel that 
defendant by hard work had got 
ahead a little, and that his property 
should not be taken from him, etc., 
is improper. Duplessis v. Guyon, 116 
A. 342, 80 N.H. 317. 

[ad] Expenditure by defendant.— 
Remark of plaintiff’s-counsel that de- 
fendant should apply money it was 
paying stenographer for taking down 
argument on plaintiff’s doctor bill 
held not prejudicial. Decatur Cot- 
ton Seed Oil Co. v. Taylor, (Tex.Civ. 
App.) 182 S.W. 401. 7 


41. Ala.—Alabama Power Co. v. 
Bruce, 96 So. 346, 209 Ala. 423. 
Ill.—Chicago v. Todd, 50 I1l.App. 


609. 

Mich.—Eaton v. Hope, 143 N-W. 241, 
177 Mich. 411. 

N.H.—Gilman v. Laconia, 51 A. 631, 
71 N.H. 212. 

Tex.—Russell v. Bailey, (Civ.App.) 
290 S.W. 1108. 

Wash.—Winston v. Terrace, 138 P. 
673, 78 Wash. 146. 

[a] Necessity that plaintiff return 
to work.—In an act for personal inju- 
ries froma street car collision, which 
allegedly necessitated an operation 
for appendicitis and ovarian troubles 
more than ten months after the acci- 
dent, wherein defendant’s counsel had 
argued that plaintiff’s ailments did 
not result from the accident, but from 
some other cause, and had referred to 
evidence that after the accident she 
continued to work as previously, ar- 
gument by plaintiff's counsel that 
plaintiff had continued to work “when 
she really was not physically fit to 
work,” and ‘“‘this family was poor, and 
the girl had to work,” is not improper 
as indicating either directly or indi- 
rectly to request a verdict for plain- 
tiff because the family was poor and 
she had to work. Alabama Power Co. 
v. Bruce, 96 So. 346, 209 Ala. 423. 

[b] Reference to defendant as 
“millionaire.’—Where defendant ha@ 
pleaded that he was known “to be 
worth a considerable sum of money” 
and alleged a conspiracy to get part 
of it and put in proof as to his prop- 
erty, the referring to the defendant as 
a millionaire by the counsel for the 
plaintiff was not beyond legitimate 
argument. Winston vy, Terrace, 138 
P. 6738, 78 Wash. 146, 
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competent in the cause, and is not in any way made 
Moreover, where puni- 
tive damages are ae allowable if proved, the 
wealth of “defendant is a legitimate subject of com- 
ment,*® but even here counsel must keep to the rec- 
ord and not use language calculated to inflame the 


an issue before the jury.* 


minds of the jurors.*+* 


[§ 298] 18. Appeals to Sympathy. 
‘sympathy, so long as they are based on the facts in 
the case, are not ordinarily considered improper 
and furnish no ground for complaint,*® for some 
flights of eloquence, and the introduction of some 
touches of pathos in the discussion of the case, are 
allowable, provided there is no violation of the rule 
against. the discussion of facts not in evidence, or 


42. McKinnie v. Lane, 133 I1l.App. 
488 [aff 82 N.E. 878, 230 Ill. 544, 120 
Am.S.R. 338]. 

{a] It is legitimate argument to 
state that rudeness of plaintiff’s plans 
used in evidence was due to plaintiff's 
lack of means where there was evi- 
dence of such lack of means. Hersey 
v. Hutchins, 46 A. 33, 70 N.H. 130. 

{b] It is not improper to state 
that reason why plaintiff returned to 
work before fully recovering from his 
injuries was because he had to work 
to support his family, especially 
where counsel disclaimed any intent 
to influence the jury as to the amount 
of recovery. Cook v. Smith-Lowe Co., 
109 N.W. 798, 135 Iowa 31. 

43. Norfoik & W. Ry. Co. v. A. C. 
Allen & Sons, 95 S.E. 406, 122 Va. 603. 

44. Norfork & W. Ry. Co. v. A. C. 
Allen & Sons, supra. 


45. Ark.—Arkansas Power & Light 
Co. v. Hoover, 34 S.W.(2d) 464, 182 
Jee, < MOGASO Sigh LORI EE ahaa 


Ry. Co. v. Leflar, 149 S.W. 530, 104 
Ark, 528; Stecher Ghoperise: “Works 
v. Steadman, 94 S.W..41, 78 Ark. 381. 

Cal.—Hale v. San Bernardino Val- 
ley Draction Co.) 106 Hea 83," 1562iCal. 
718. 

Ga.—Atlantic Coast Line R. Co. v. 
Jones, 63 S.E. 834, 132 Ga. 189. 

Ill.—Kenna v. Calumet, H. & S. E. 
JR. Co., 206 Ill.App. 17 [aff 120 N.E. 
25O | etal wen i@hicazor sé As) RiCo., 
188 [ll App. 95. 

Iowa.—Dowdell v. Wilcox, 21 N.W. 
147, 64 Iowa 721. 

Mich.—Grimme vy. General Council 
of Fraternal Aid Ass’n, 132 N.W. 497, 
167 Mich. 240; Reese v. Detroit Unit- 
ed Ry., 124 N.W. 539, 159 Mich. 600. 

Mo.—Partello v. Missouri Pac. Ry. 


Co., 145 S.W. 55, 240 Mo. 122; Burton 
v. Kansas City, 168 S.W. 889, 181 Mo. 
App. 427. 


N.H.—Shute v. Exeter Mfg. Co., 40 
INS SOI EY IN Iola os KN) 

Tenn.—Ferguson v. Moore, 39 S.W. 
341, 98 Tenn. 342. 

Tex.—Gulf, etc., R. Co. v. Norfleet, 
14 S.W. 703, 78 Tex. 321; Jackson v. 
Jackson, (Civ.App.) 35 S.W.(2d) 830; 
Texas Employers’ Ins. Ass’n v. Fitz- 
gerald, (Civ.App.) 292 S.W. 925 [rev 
(Commn.App.) 296 S.W. 509]; Mackay 
Telegraph & Cable Co. v. Kelly, (Civ. 


App e200) Saw. 220, [dism. £ vw j35 
Freeman v. McElroy, (Civ.App.) 126 
Savy Oouner CONeaeo, sete. jy Ro Cos. Vv, 


Poore, 108 S.W. 504, 49 Tex.Civ.App. 
aoe 

[a] Expense imposed on plaintiff. 
—Statement of plaintiff's counsel that 
it cost money to prepare and try a 
case such as the one on trial is not 
improper. Blodgett v. Park, 84 A. 42, 
ROmINe Ea) 43:0; Ann.Cas.1913B 853. 

46. Atlantic Coast Line R. Co. v. 
ONES,» 63a oly Sadie gunGay e189: 
Mitchell v. Mystic Coal Co., 179 N. 
W. 428, 189 Iowa 1018. 

Latitude of argument generally see 
supra § 268 

47. U.S.—Duke Vo St. Louis) & iS; 
Hyg OO. ypLig h. | 6.64: 

Cal.—Aydlott v. Key System Trans- 
it Co., 286 P. 456, 104 Cal.App. 621. 
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the case.*® 
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which are not inferable from the sworn testimony in 
However, appeals to sympathy based on 
matters not in evidence and which cannot in any 
legitimate way be brought to the attention of the 
jury are highly improper,** and it has been held prej- 
udicial error that counsel in his opening statement in 


a personal injury case stated that plaintiff had a 


Appeals te 


Del.—Jones vy. 84 A. 4, 26 
Del. 422. 

Ill.—Deel v. Heiligenstein, 91 N.E. 
429, 244 Ill. 239 [aff 147 Ill.App. 307]; 
McCarthy v. Spring Valley Coal Co., 
83 N.E. 957, 232 Ill. 473; Chicago City 
R. Co. v. Math, 114 Ill.App. 350. 

Ky.—Southern-Harlan Coal Co. v. 
Gallaier, 41 S.W.(2d) 661, 240 Ky. 
106; Chesapeake & O. Ry. Co. v. Shir- 
leys) Adim:?x; . 291 (SW. 13.99; 218 Kye 
Sots 

Mich.—Stone v. Sinclair Refining 
Co., 209 IN. W.. 118, 235 Mich, 53; -E1- 
liott v. Detroit United Ry., 197 N.W. 
562, 226 Mich. 92; Seabury v. Detroit 
United Ry., 160 N.W. 570, 194 Mich. 
423; Rauhala v. Maki, 137 N.W. 703, 
172 Mich. 112; Louden vy. Vinton, 66 
N.W. 222, 108 Mich. 313. 

Mo.—Haake v. G. H. Dulle Milling 
Coy Loss SEW 4 LOS LOnAuooned: Gre 
Torreyson v. United. Rys. Co. of St. 
Louis, 129 S.W. 409, 144 Mo.App. 626. 

N.H.—Exeter Banking Co. v. Tay- 
lor, 160 A. 733, 85 N.H. 458; Lamy v. 
Demers, 94 A. 262, 77 N.H. 563. 

N.Y.—Walsh v. Frankenthaler, 173 
N.Y.S. 764, 186 App.Div. : 

N.C.—Hopkins vy. Hopkins, 43 S.E. 
506, 132°N.C. (25. 

Ohio.—American Hard Rea Co. 
v. Pierce, 18 Ohio Cir.Ct.N.S. 


Tucker, 


Pa, —Davis v. Stowe Tp., i06 i bag, 
256 Pa. 86. 
S.D.—Egan v. Dotson, 155 N.W. 


783, 36 S.D. 459, Ann.Cas.1917A 296. 

Tex.—West Texas Utilities Co. v. 
Renner, (Commn.App.) 53 S.W.(2d) 
451 [mod (Civ.App.) 32 S.W.(2d) 264]; 
McCrearry v. St. Louis Southwestern 
ty. Coy €(Commn- Appl)? 1) Soweitd) 
868 [rev (Civ.App.) 296 S.W. 935]; 
Bagley v. Pollock, (Civ.App.) 19 S.W. 
(2d) 193; City of Waco v. Odle, (Civ. 
App:)' 257 "S.wWi 310,. 258° STW. 1559; 
Western Indemnity Co. v. MacKech- 
nie, (Civ.App.) 214 S.W. 456; First 
National Bank vy. Porter, (Civ.App.) 
204 S.W. 463; Texarkana & Ft. S. Ry. 


Cos Vv.) Terrells”.(CiveApp:) 272 Sew. 
742; Texas C. R. Co. v. Pledger, 81 
S.W. 755, 36 Tex.Civ.App. 248. 


Vt.—Davis v. Randall, 81 A. 250, 85 
VetemeiOe 

Va.—Virginia Electric & Power Co. 
v. Jayne, 144 S.E. 638, 151 Va. 694; 
Atlantic Coast Beatty co v. Robert- 
sons Ex’r, 116 § 476, 135 Va. 247. 

[a] Asking see ae ae ‘put selves in 
plaintiff’s position is improper.— (1) 
Plaintiff's attorney in personal injury 
action should not, in argument, at- 
tempt to have jury put itself in posi- 
tion of plaintiff. Booth v. Racey, 
285 S.W. 29, 171 Ark. 561; Thomas 
v. Illinois Power & Light Corporation, 


247 Ill.App. 378; Gungrich v. Ander- 
son, 155 N.W. 379, ee Mich. 144; 
Wells v. Ann Arbor Co. 150 N.W. 


340, 184 Mich. 1, he Cas. 1917A 1093; 
Morrison vy. Carpenter, 146 N.W. 106, 
179 Mich. 207, Ann.Cas.1915D 319: 
Hughes v. City of Detroit, 126 N.wW. 
214, 161 Mich. 2:83) 13:7 Am.S.R. 504; 
Daniels v. Payne, "182 N.W. 1010, 48 
N.D. 60; Hagle Star & British Domin- 
ions Ins. Co. of London, England, v. 
Head, (Tex.Civ.App.) 47 'S.W. (2d) 625 


wife and children.*§ 
evidence otherwise admissible is not rendered im- 
proper by the fact that it incidentally shows plain- 
tiff to have a wife and children.*® 
[§ 299] 19. Reference to Damages. 
risdictions it is held to be highly improper and ma- 
terial error for counsel to inform the jury of the 
amount claimed by his client;°° however, elsewhere 


However, the introduction of 


In some ju-- 


[motion dism 53 S.W.(2d) 768]; Dal- 
las Ry. & Terminal Co. v. Smith. (Tex. 
Civ.App.) 42 S.W.(2d) 794; Brown 
Cracker & Candy Co. v. Castle, (Civ. 
App.) 26 S°W.(2d) 435 [error dism 31 
S.W.(2d) 630, 119 Tex. 447]; South- 
western Telegraph & Telephone Co. 
v. Andrews, (Tex.Civ.App.) 169 S.W. 
218; Crosswhite v. Barnes, 124 S.E. 
2427130 Vay. 471: BP. Lorillard €o we 
Glay, 104 :S:Ey 384,002 TeV ae S450 aie 
son v. Hanson, (Wis.) 242 N.W. 184. 
(2) However, an argument of coun- 
sel in a personal injury action against 
a railroad company urging the jury to 
bring in such a verdict as they would 
believe just if they were in plaintiff’s 
position, does not transcend the 
bounds of legitimate argument. St. 
Louis, I. M. & S. Ry. Co. v. Hydrick, 
160 S.W. 196, 109 Ark. 231; Daly v. 
Pere Marquette R. Co., 163 N.W. 883, 
197 Mich. 340. 

[b] Opinion of counsel.—In an ac- 
tion for injuries the remark of plain- 
tiff’s counsel in his argument that he 
would not be in plaintiff’s condition 
for twice what he had sued for was 
improper. Crockett v. Kansas City 
Rys. Co., (Mo.) 243 S.W. 902. 

[ec] Indirect reference.—In action 
for personal injury, argument of coun- 
sel for plaintiff that he was not at 
liberty, under decision of Supreme 
Court, to ask jury what they would 
take to be changed from their present 
condition to plaintiff's condition, was 
improper. Seabury v. Detroit United 
Ry., 160 N.W. 570, 194 Mich. 423. 

[d] Statements held not improper. 
—(1) In an action between benefi- 
ciaries in a fraternal benefit certifi- 
cate, the court did not err in per- 
mitting one of the beneficiaries to tes- 
tify, in answer to questions put by 
counsel, that she loved the deceased, 
and that she loved him as a daughter 
loved her father, as against an objec- 
tion that questions were a patent ap- 
peal to the sympathies of the jury. 
Shinholser v. Henry, 106 S.E. 719, 151 
Ga. 287. (2) In an action on an in- 
surance policy in which the defense 
was suicide, statement of plaintiff’s 
attorney to the court, in answer to an 
objection to evidence, that he had a 
right to show that the domestic life 
of insured was happy, etc., is not im- 
proper. Messersmith v. Supreme 
Lodge Knights of Pythias, 153 N.W. 
939,032) Neb: 163. 

48. McCarthy v. Spring Valley: 
Coal, €o., 8SiN-E. 9572382 T1473) 

49. Johnson v. Grondin, 136 N.W. 
423, 170 Mich. 447; Texas Electric 
Rye Vv. Blank,, (Dex.Civ. Apps) {av oss 
W. 314. 

50. Vaughan vy. Magee, 218 F. 630, 
134 C.C.A. 388 [rev 212 F. 278]; Joyce 
v. Smith, 112 <A. 549, 269 Pa. 439; 
Carothers v. Pittsburg Rys. Co., 79 AL 
134, 229 Pa. 558; Quinn y. Philadel- 
phia Rapid Transit Co., 73 A. 319, 224 
Pa. 162; Vaughan v. "Magee, 24 Pa. 
Dist. 76. See also Bullock v. Chester 
& Darby Telford Road Co., 113 A. 379, 
270 Pa. 295 (holding it to be improper 
for counsel to make claims for dam- 
ages not justified by the evidence). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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counsel may properly advise the jury of the amount 
sought in his declaration,®! or the amount of dam- 
ages which he thinks will be fair compensation under 
the evidence,®? and he may state that damages are 
to be assessed for the future as well as for the past, 
where there is evidence tending to show a continuing 
injury.°* It is not proper, however, for him to state 
that the law fixes the damages at a designated 
amount,°* or for defendant’s counsel to state that. 
the damages would be tripled under the law.®> Ar- 
guments of counsel urging the jury to return an ex- 
cessive verdict so that the court would be required 
to reduce it,°® or not to give plaintiff a low verdict 
with the idea that defendant would not appeal as 
defendant would appeal anyway,*? or to give his 
client plenty of damages,°* or to give him damages 
over and above a certain amount to which he would 
be subrogated to his employer’s insurer under the 
Workmen’s Compensation Act®® or over and above a 
stated amount of judgments held by defendant 
against plaintiff,®°° or that the jury should give sub- 
stantial damages as a warning to others,®! or that 
the verdict probably would not be collected®? or 
would not be collected from one of the two defend- 
ants,°* or that plaintiff stood ready to credit a 
stated sum on any verdict if defendant would re- 
turn certain property,®* or that a part of the com- 
pensation his client had already received went to 
attorneys and a part of any sum they might award 
would be disposed of in like manner,®® or that if the 
jury find any sum for the adverse party that his 
client will have to pay the costs,°® are improper. It 
is likewise held to be improper for defendant’s coun- 


[al Reason for rule.—The dam- 
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ages, it being the common practice in 
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sel to argue as to the effect of punitive damages upon 
defendant in its relation to the general welfare of 
the community as a whole.®* However, it is not im- 
proper for counsel to present for the consideration 
of the jury matters which they have a right to con- 
sider in determining plaintiff’s loss.°* Thus he may 
ask the jury to do his client justice by giving him 
money damages,°® or may tell them that they would 
regret it if they did not award damages in full,’° 
or tell them that they have no right to speculate as 
to what would become of the verdict or what was 
going to be done with it.74_ It is improper for coun- 
sel to advise the jury that, provided they make no 
previous agreement to be bound thereby, they might 
take a quotient and fix the damage in that manner.’ 
But where the court instructs as to the measure of 
damages and the verdict shows that the jury were 
not influenced by an improper statement of counsel 
as to the measure of damages, there is no ground 
for reversal,** and remarks which merely go to the 
amount of damages, although erroneous, are not 
ground for reversal because the verdict could be 
remedied by remittitur if exeessive.74 A statement 
that if the jury fixed plaintiff’s damages at too low 
a sum the court could not raise it will not operate 
to reverse where there is nothing in the verdict to 
indicate that any portion of it was due to the im- 
proper statement.7® 

[§ 300] 20. Retaliatory Byicments and, Re- 
marks.7®° While the mere fact that counsel for 
one party has injected improper matter into the ease 
does not license opposing counsel to commit a sim- 


Renner, (Commn.App.) 53 S.W.(2d) 


ages are to be ascertained by the 
jury from the evidence and are not 
to be determined by any estimate of 
counsel not based on the evidence; 
hence any suggestion to the jury of 
the arbitrary amount in which the 
damages are laid in the declaration 
is highly improper. Quinn v. Phila- 
delphia Rapid Transit Co., 73 A. 319, 
224 Pa. 162. 

[b] Exception to rule.—In an ac- 
cident case by a husband and wife to 
recover damages for injuries to the 
wife, defendant cannot complain of a 
statement made by counsel for plain- 
tiffs as to an amount which should be 
found for the husband, where the 
amount suggested was taken from 
the evidence as having been actually 
expended by the husband for the wife 
down to the time of the trial, and the 
verdict for the husband represented 
no more than the amount paid out by 
him to the time of the trial. Ley v. 
Henry, 50 Pa.Super. 591, 602. 

[ec] Reference to claim of “large 
sum.”—A remark by an attorney for 
the plaintiff to the jury to the effect 
that the plaintiff asked a large sum 
of money, without stating the amount, 
is not a ground for reversal of a ver- 
dict and judgment for plaintiff, es- 
pecially where the jury were instruct- 
ed in a fair and impartial charge. 
Ferguson v. Barber Asphalt Paving 
Co., 59 Pa.Super. 386. 

51. Ledwell v. Chicago City Ry. 
Co., 160 Ill.App. 596; West Chicago 
St. R. Co. v. Dedloff, 92 Il.App. 547; 
Maurizi v. Western Coal & Mining 
Con TIS SW (20). 268,,. ola MiOne ones 
Rhodehouse v. Director General of 
Railroads, 111 A. 662, 95 N.J.Law 355; 
Balog v. F. M. Mitchell Motor Co., 
130 A. 441, 3 N.J.Misc. 1000. | 

{a] Mlustration.—In an action for 
wrongful death of a person struck and 
killed by defendant’s locomotive while 
crossing the track preparatory to 
boarding a-passenger train, it was 
not error to permit plaintiff’s counsel 
to state to the jury that plaintiff 
asked forty thousand dollars dam- 


this state to announce the amount 
claimed. Rhodehouse v. Director 
General of Railroads, 111 A. 662, 95 
N.J.Law 355. 

[b] Asking for certain amount or 
nothing.—Argument that, if jury did 
not allow twelve thousand dollars or 
more for death, they should return 
verdict for defendants, is not preju- 
dicial. Standard Sanitary Mfg. Co. 
v. Brian’s Adm’r, 6 S.W.(2d) 491, 224 
Ky. 419. 

52. Graham v. Mattoon City R. Co., 


84 N.E. 1070, 234 Ill. 483, 14 Ann, 
Cas. 853 [aff 138 Ill.App. 70]; Swan 
v. Boston Store of Chicago, 191 Il. 


App. 84; Smith v. Kansas City Rys. 
Co., (Mo.App.) 204 S.W. 575; Sanders 
v. Boston & M. R. R., 92 A. 546, 77 N. 
H. 381; City of Dallas v. Maxwell, 
(Tex.Civ.App.) 231 S.W. 429 [rev 248 
S.W. 667, 27 A.L.R. 927]; Internation- 
aleSe GaN. RY Con V., JONES, .f Dex. Civ, 
App.) 175 S.W. 488; Trinity & B. V. 
Ry. Co. v. Dodd, (Tex.Civ.App.) 167 
S.W., 2os, »DMissouri, KK, & To Ry. Co, 
of Texas v. Hibbitts, 109 S.W. 228, 49 
Tex.Civ.App. 419. 

Ba. sCnicago, & J... R. Co. vy; .Pat- 
ton, 122 TU App. 174, [afi 76 N.b. 38, 
219 Ill. 214]. 

54. Chicago City R. Co. v. Reddick, 
139 Ill.App. 160; Illinois Cent. R. Co. 
v. Rothschild, 134 Ill.App. 504. 

[a] Suit not for statutory amount. 
—Where, in a death action, compensa- 
tory damages were claimed instead 
of the mere two thousand dollars pen- 
alty prescribed by statute, it was 
proper for plaintiff's counsel to argue 
all facts tending to show damages. 
Kiser v. Metropolitan St. Ry. Co., 175 
S.W. 98, 188 Mo.App. 169. 

55. Herzog v. Texas Co., 294 P. 962, 
88 Mont. 580. 

56. White v. Chicago & N. W. Ry. 
Co., 124 N.W. 309, 145 Lowa 408. 

57. .sGleveland, iC. iC. &s Sty Gl, Ris 
Co. v. Locke, 123 N.E. 814, 71 Ind. 
App. 35. 

58. Gegere v. Chicago & N. W. Ry. 
Co., 220 N.W. 429, 175 Minn. 96. 

59. West Texas Utilities Co. v. 


451 [mod (Civ.App.) 32 S.W.(2d) 264]. 

60. State ex rel. and to Use of 
Kibble v. First Nat. Bank, (Mo.App.) 
22 S.W.(2d) 185. 

61. Brown v. Central Pennsylvania 
Traetion O04. 85. A. 362; 2376 Ran ee4s 
Nicholson vy. Nicholson, (Tex.Civ. 
App.) 22 S.W.(2d) 514. 

62. Nicholson v. Nicholson, supra. 

63. Gulf Refining Co. v. Miller, 114 
S.E. 227, 29 Ga.Anp. 71 [transf 108 S. 
He e2i8je Lod) Gan 277. 

64. Knowlton v.- Ross, 95 A. 281, 
114 Me. 18. 

65. McElroy v. Swenson Const. Co., 
247 S.W. 209, 213 Mo.App. 160. 

66. A. S. Cameron Steam Pump 
Works v. Lubbock Light & Ice Co., 
(Tex.Civ.App.) 167 S.W. 256. 

67. Piner v. Standard Oil Co. of 
aoe Jersey, 161 S.BE. 504, 163 S.C. 

68. St. Louis Southwestern Ry. Co. 
of Texas v. Anderson, (Tex.Civ.App.) 
206 S.W. 696. 

[a] Counsel for defendant may, in 
personal injuries action, state in 
argument that the jury in assessing 
punitive damages should consider 
that all of the time plaintiff was in 
the hospital a representative of de- 
fendant was attending her. Alabama 
Power Co. v. Goodwin, 99 So. 158, 210 
Ala. 657. 

69. Reilly v. Buster, (Tex.Civ. 
App.) 52 S.W.(2d) 521. 


70. Standard Sanitary Mfg. Co. v. 
Brian’s Adm’r, 6 S.W.(2d) 491, 224 
Ky. 419. 

71. Whelan v. United Zinc & 
Chemical Co., 176 S.W. 704, 188 Mo. 
App. 592. 

72. Texas & P. Ry. Co. v. Rasmus- 


sen, (Tex.Civ.App.) 181 S.W. 212. 

73. Modlin y. C. L. Jones & Co., 121 
N.W. 984, 84 Neb. 551. 

74 De la Vergne Refrigerating 
Mach. Co. v. Stahl, 60 S.W. 319, 24 
Tex.Civ.App. 471. 

75. Gibbs v. Poplar Bluff Light, 
etc., Co., 125 S.W. 840, 142 Mo.App. 
i 


25. 
76. In criminal prosecutions see 
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ilar wrong,’?* and want of good judgment or good 
taste or even misconduct on the part of the opposing 
attorney or his chent will not excuse like conduct 
on counsel’s part,’® yet unless it appears quite plain- 


ly that the verdict was influenced 


Criminal Law § 2261. 

77. D. & H. Truck Line v. Lavallee, 
(Tex.Civ.App.) 7 S.W.(2d) 661. 

[a] Atmosphere of trial.—aIt will 
not always avail counsel to say that 
he was justified in making improper 
remarks to jury because of atmos- 
phere of trial or manner in which 
opponent conducted his case. Mittle- 
man vy. Bartikowsky, 129 A. 566, 283 
Pa. 485. 

{b] Ignoring record.—Although a 
party may be estopped to complain of 
the other party going out of the rec- 
ord in argument, by himself going out 
of it, the estoppel arises only when he 
is followed out of the record by the 
party undertaking to reply, and does 
not serve as a license to ignore the 
record generally. St. Louis, etc., R. 
Co. v. Dickens, (Tex.Civ.App.) 56 S. 
W. 124. 

{c] Provocation held insufficient 
to justify retaliation.—(1) In a 
servant’s personal injury action coun- 
sel’s statement as to wealth of de- 
fendant corporation is not justified by 
opposing counsel’s statement that it 
did not matter whether defendant was 
a farmer or a corporation. Kokomo 
Steel & Wire Co. v. Ramseyer, 128 N. 
BH. 844, 190 Ind. 192. (2) In a. per- 
sonal injury action, plaintiff’s argu- 
ment to jury, over objections, that de- 
fendant was unfair in not attempting 
to settle, is improper, and not justified 
by argument of defendant that plain- 
tiff’s settlement with insurance com- 
panies showed he was not greatly 
hurt. Bowles v. Wabash Ry. Co., 
(Mo.App.) 271 S.W. 851. (3) Where 
argument of plaintiff's counsel was 
mere deduction and legitimate argu- 
ment as to witness’ conduct in chang- 
ing statement, argument of defend- 
ant’s counsel that employee of corpo- 
ration did not have to swear in in- 
terest of corporation or lose position, 
is improper. Orchin v. Fort Worth 
Poultry & Egg Co., (Tex.Civ.App.) 438 
S.W.(2d) 308 [reformed on other 
grounds 53 S.W.(2d) 103]. (4) In 
an action for conversion of a mort- 
gaged mare, statements of plaintiff’s 
counsel in arguing damages that de- 
fendant’s counsel were afraid plaintiff 
would get all that he sued for, and 
that they were afraid that plaintiff 
would get what belonged to him, is 
improper and not fully justified by 
what he claimed to be argument of 


defendant’s counsel. Green v. La- 
clair, 99 A. 244, 91 Vt. 28. 
fd] In New Hampshire.—(1) The 


rule is that the unsworn statement to 
the jury of a material fact as within 
the personal knowledge of counsel 
vitiate the verdict even if opposing 
counsel is also guilty of similar mis- 
conduct. Knapp v. Stone, 103 A. 1005, 
TOUNet 132° Concord’' and) ete," Co; 
v. Clough, 47 A. 704, 70 N.H. 627. 
(2) Where evidence in an action un- 
der the federal Employers’ Liability 
Act (U. S. Comp. St. §§ 8657-8665) 
warranted an inference that plain- 
tiff’s counsel had put statements into 
a witness’ mouth when the latter 
signed a statement, which was intro- 
duced to contradict his testimony, and 
defendant’s counsel in argument 
charged plaintiff and his counsel with 
such misconduct, a statement of 
plaintiff's counsel in answer that the 
firm of which he was a member had 
been doing business a good many 
years, and that it had a name for 
honesty and integrity, is more like 
testimony than argument, so that ver- 
dict for plaintiff must be set aside, un- 
less he procures a finding that his 
counsel was arguing and not testify- 
ing. McLean v. Boston & M. R. R., 
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thereby;7° it is 


16. AL ASS tS OsPNEEl. eco 2 agri co) melee: 
servant’s action under the Employers’ 
Liability Act for injuries, where de- 
fendant employer’s counsel compared 
the action of defendant in sprinkling 
a floor, which sprinkling had caused 
the injury, with that of farmers and 
storekeepers, and plaintiff's counsel 
said that any suggestion about the 
storekeeper or the farmer had no ap- 
plication, and defendant’s counsel 
knew it, such statement by plaintiff’s 
counsel was not misleading or prej- 
udicial to defendant. Watts v. Derry 
Shoe Co., 114 A. 859, 80 N.H..152. (4) 
In an action on a partnership note, 
where a retired partner defended on 
the sole ground that plaintiff had re- 
leased him by signing certain renewal 
notes with his son, the remaining 
partner, who assumed the firm debts 
and other partnership obligations, 
argument of plaintiff’s counsel in re- 
ply to argument of defendant’s coun- 
sel that “because the old gentleman 
was easy enough to . sign the 
renewals’”’ defendant wanted “‘to stick 
him on this’ was a legitimate argu- 
ment which did not require setting 
aside the verdict. Davis v. Avery, 123 
A. 699, 81 N.H. 219. 

78. New York Cent. R. Co. v. John- 
SON 249 (S.C b:.4300, 20 WSs LO tones 
Ed. 706 [rev 27 F.(2d) 699, and op am 
49 S.Ct. 417]. 

79. Ariz.—Big Ledge Copper Co. v. 
Dedrick, 185 P. 825, 21 Ariz. 129. 

Mich.—Sweet v. Michigan Cent. R. 
Co., 49 N.W. 882, 87 Mich. 559. 

N.Y.—Bennett v. Town of Wheeler, 
204 N.Y.S. 695, 209 App.Div. 283. 


Pa.—Mittleman y. Bartikowski, 129 
A. 566, 283 Pa. 485. 

Tex.—Marcus v. Huguley, (Civ. 
App.) 37 S.W.(2d) 1100; Atchison, 
etc., R. Co. v. Bryan, (Civ.App.) 28 S. 
Ww. 98 

[a]. In close case where defendant 


was standing on a demurrer and had 
said that in his judgment plaintiff had 
no case plaintiff's counsel’s answering 
argument in effect that the court 
thought there was evidence which 
would entitle jury to find for plaintiff, 
was improper. McGowan v. Wells, 24 
S.W.(2d) 633, 324 Mo. 652. 

{[b] Ability of railway corporation 
defendants to produce more witnesses 
no justification for reference to ir- 
relevant statute.—That frequently, in 
actions against street railways for 
personal injury, counsel for plaintiff 
urges that defendant is in a position 
to produce more witnesses than plain- 
tiff, and that this should be borne in 
mind in weighing evidence, is no rea- 
son for allowing defendant’s counsel, 
where no such suggestion is made for 
plaintiff, to refer in argument to the 
existence of a statute, authorizing an 
order for disclosure of names of wit- 
nesses. Delaney v. Berkshire St. Ry. 
Co., 102 N.E. 901, 215 Mass. 591. 

[ec] Improper interruption of prop- 
er argument.—Where, in a personal 
injury suit by a railway employee, the 
company’s attorney in his argument 
called attention to the employee’s 
failure to take his wife’s deposition 
and to procure the testimony of cer- 
tain witnesses, it was improper for 
opposing counsel to interrupt such 
argument by stating that he was will- 
ing to have his wife’, s deposition taken 
and that he was willing to have one 
of Such witnesses write the verdict. 
Gulf, Cité Siehe Ryn Coney. aDoolers 
131 S.W. 831, 62 Tex.Civ.App. 345. 

80. U.S.—Zurich General Acci- 
dent & Liability Ins. Co. v. Thomp- 
son, 49 F.(2d) 860. 

Ala.—Macke v. Sutterer, 141 So. 
651, 224 Ala. 681; Bennett v. Bennett, 


the adverse party.®° 
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generally held that improper language used in argu- 
ment is not ground for reversal, where such lan- 
guage was provoked by the remarks of counsel for 
Moreover, the rule applies, 
although the language used would clearly authorize 


140 So. 378, 224 Ala. 335; C. D. Hau- 
ger Co. v. Abramson, 110 So. 152, 215 
Ala. 174; Tea Java Coffee Co. v. Sax- 
on China Co., 91 So. 885, 207 Ala. 33; 
Hines v. Paden, 87 So. 88, 204 Ala. 
592; Clark- Pratt Cotton Mills Go. v. 
Bailey, 77 So. 995, 201 Ala. 333; Cen- 
tral of Georgia Ry. Co. v. Ellison, 75 
So. 159, 199 Ala. 571; White v. W. B. 
Bean & Co., 77 So. 924, 16 Ala.App. 
330. 


Ariz.—Big Ledge Copper Co. v. De- . 


drick, 185 P. 825, 21 Ariz. 129. 

Ark.—Vineyard v. Storm, 51 S.W. 
(2d) 860; Hall v. Jones, 195 S.W. 399, 
129 Ark. 18; Caddo River Lumber 
Co. v. Grover, 190 S.W. 560, 126 Ark. 
449 (St. Hovis, 'T.7 Ma &Ss*Ry.“Co. ve 
Brown, 169. S.W. 940, 114 Ark. 574; 
Ferguson & Wheeler Land, Lumber & 
Handle Co. v. Good, 165 S.-W. 628, 112 
Ark. 260; St. Louis Southwestern Ry. 
Co. v. Lefiar, 149 S.W. 530, 104. Ark. 
528; Smith v. Boswell, 124 S.W: 264, 
93 Ark. 66. 1 

Cal.—Wallden v. Market St. Ry. 
Co., (App.) 9 P.(2d) 602. 

Colo.—Capitol Syndicate v. Green, 
230.,P 1007) 26 Colo, 315< 

Ga.—Milton v. Milton, 162 S.E. 543, 
174 Ga. 92; Collum v. Strange, 85 S 
E. 344, 143 Ga. 431; City of Americus 
iis ee 84 S.E. 144, 15 Ga.App. 

Tll.— Bremer v. Lake Erie & W. R. 
Co. Las. Neb Sonne lS ot biel, ate Abe 
R. 1345 [aff 234 Ill.App. 105]; Walsh 
v. Chicago Rys. Co., 135 N.E. 709, 303 
Ill. 339 [aff 221 Ill.App. 654]; Kenna 
v. ‘Calumet;) Ei\ &uS3HieR Co; 20 UNE 
EH. 259, 284 Ill. 301 [aff 206 I1l.App. 
17]; Lyon v. Hammond, ete., R. Co., 
47 N.E. 775, 167 Ill. 527; Marder v. 
Leary, 26 N.E. 1098, 137 Ill. 319; Prin- 
cell v. Piekwick Greyhound Lines, 
262 Ill.App. 298; Voellinger v. Kohl, 
261 Lll.App. 271; Field v. Ingersoll, 
228 Ill.App. 457; Krug v. Walldren 
Express & Van Co., 214 Ill.App. 18 
[aff 126 N.H. 97]; Kenna v. Calumet, 
H. & S. E. R. Co., 206 Ill.App. 17 [aff 
120 N.E. 259]; Crosier v. Crosier, 201 
fll.App. 406; McFadden v. Adams Px- 
press Co., 185 Ill.App. 572; 
Turley, 158 Ill.App. 146; Weinlander 
v. Volkman, 153 Ill.App. 137; Ells- 
worth v. Cummins, 134 IllApp. 397; 
Chicago City R. Co. v. Shreve, 128 Ill. 
eon 462 ‘Laff 80 N.E. 1049, 226 Ill 
5 

Ind.—Galvin v. Meridian Nat. Bank, 
28 N.E. 847, 129 Ind. 439; Reeves v. 
State, 84 Ind. TGs 
Car Co. v. Timm, 122 N.E. 788, 73 Ind. 
App. 612; Deep Vein Coal Co. v. Ward, 


123 N.E. 228, 70 Ind.App. 161. 
Iowa.—Stilson v. Ellis, 225 N.W. 
346, 208 Iowa 1157; Hinnah y. Seaba, 


188 N.W. 909, 198 Iowa 1206; Hein v. 
Waterloo, C.F. & N..Ry. Co., 162 N. 
W. 772, 180 Iowa 1225; Maine v. Rit- 
tenenmeyer, 151 N.W. 499, 169. Iowa 


675. 
Kan.—Bean v. Kindseder, 139 P. 
254 [rev on reh 135 P. 


1024, 92 Kan., 
1180]; Atchison, etce., R. Co. v. Dick- 
erson, 45 P. 975, 4 Kan.App. 345. 
Ky.—Louisville Ry. Co. v. Farmer, 
206 S.W. 619, 182 Ky. 368: Bvans 
Chemical Works v. Ball, 167 S.W. 390, 
159 Ky. 399; Illinois Cent. Re Cog ova 
Colly, 86 S.W. 5386, 27 Ky.L. 730. 
Mass.—Chase v. Boston Elevated 
Ry. Co., 122 N.E. 174, 232 Mass. -133. 
Mich.—Redmon vy. Sieber’s Estate, 
1838 N.W. 38, 214 Mich. 253; Sullivan 
v. Detroit United Ry., 182 Now. 33, 
23s. Micha soo Sterling v. Detroit, 
95 N.W.. 986, 1384 Mich. 22; Wilkins 
Waly Hl Or Nic VV, Oy bhi Mich. 262; 
Little v. Williams, 65 N.W. 568, 107 


Mich. 652; Eastman vy. Lake Shore, 
ete., IR: Co., 60 N.W. 309; 101 Mich. 
597; Miner v. Lorman, 33 N.W. 866, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a reversal in the absence of such provocation.*1 So, 
where a party while testifying, charged the counsel 
of the adverse party with the suppression of evi- 
dence, and the counsel replied that the party was 
a liar, and the court reproved the counsel, his re- 
mark was not ground for reversal.’? 
party to the action cannot complain of an aspersion 
east at him by the opposing counsel when he pro- 
vokes it by his own irresponsive and impertinent 
However, where one coun- 
sel makes opprobrious charges against opposing 
counsel the latter is under no obligation to deny 


answers to questions.%* 


66 Mich. 530. 

Minn.-——Gibson vy. Iowa Cent. Ry. 
Co., 131 N.W. 1057, 115. Minn. 147. 

Miss.—Lee County Gin Co. v. Mid- 
dlebrooks, 1387 So. 108, 161 Miss. 422. 

Mo.—Miller v. Collins, 40 S.W.(2d) 
1062, 828 Mo. 313; Nelson v. Heine 
Boiler Co., 20 S.W.(2d) 906, 323 Mo. 
826; Schuler v. St. Louis Can Co., 18 
S.W.(2d) 42, 322 Mo. 765; Sullivan v. 
St. Louis-San Francisco Ry. Co., 12 
S.W.(2d) 735, 321 Mo. 697; Huhn v. 
Ruprecht, 2 S.W.(2d) 760; F. L. Ditt- 
meier Real Estate Co. v. Southern 
Surety Co., 289 S.W. 877;. Hutchcraft 
v. Laclede Gaslight Co., 282 S.W. 38; 
Rainier v. Quincy, O. & K. C. R. Co., 


271 S.W. 500; Turnbow v. Kansas 
City Rys.:Co.,'211 SW. 41, 277 Mo. 
644; Fuller v. Robinson, 130 S.W. 


343, 230 Mo. 22, AnniCas.1912A 938; 
Huckshold v. St. Louis, ete., R. Co., 
2 S.W. 794, 90 Mo. 548; Gilday v. 
Smith Bros., 50 S.W.(2d) 191, 226 Mo. 
App. 1246 [conforming to 44 S.W.(2d) 
57, quashing (App.) 32 S.W.(2d) 
118]; Burston v. Fennewald, 2 S.W. 
(2d) 824, 222 Mo.App. 128; Malone v. 
Harlin, 278 S.W. 806, 220 Mo.App. 102; 
Cromeens v. Sovereign Camp, W. O. 
W., (App.) 247 S.W. 1033; Wilson v. 
J. G. Peppard Seed Co., (App.) 243 S. 

3 ; Paul v. Dunham, (App.) 214 
S.W. 263; Lilly v. Kansas City Rys. 
(App.) 209 S.W. 969; Stephens 
v. City of Eldorado Springs, (App.) 
190 S.W. 1004; Citizens’ Bank of Sen- 
ath v. Douglass, (App.) 187 S.W. 158; 
Burton v. Kansas City, 168 S.W. 889, 
181 Mo.App. 427; Connecticut Fire 
Dns, iCo! cv. Chester,» Px & /Ste.G:. R. 
Co., 153 S.W. 544, 171 Mo.App. 70. 

Neb.—Sonneman y. Atkinson, 238 
N.W. 532, 121 Neb. 752. 

N.Y.—Chertok v. Effremoff, 235 N. 
Y.S. 246, 226 App.Div. 388 [aff 171 N. 
KE. 765, 258 NVY, 523]. 

N.C.—Pridgen v. Atlantic Coast 
Line R. Co., 164° S/E. 325, 203 N.C. 62; 
Patillo v. Camp Mfg. Co., 98 S.E. 323, 
177 N.C. 156; Bradley v. Camp Mfg. 
GO. MOSSE 3138s) TTT ON: C153. 

N.D.—Hurley v. Chicago, M,. & St. 
P. Ry. Co., 189 N.W. 322, 48 N.D. 1251. 

Ohio.—Presti v. Cleveland Ry. Co., 
160 N.E. 508, 26 OhioApp. 536 [aff sub 
nom. Heidle v. Baldwin, 161 N.H. 44, 
118 OhioSt. 375, 58 A.L.R. 1186]. 

Or.—Storla v. Spokane, Portland & 
Scattlew Transp. Oo.) La (20) "10.005 
Kitchel v. Gallagher, 270 P. 488, 126 
Or.’ 373; Watts wv. Spokane, P. & S. 
Ry) Coma PS9015/88Or: 192; 

Pa.—Kaplan v. Greenberg, 95 Pa. 
Super. 537. 

Tenn.—Jackson v. Pool, 19 S.W. 

14 S.W. 


324, 91 Tenn. 448. 
Tex.—Paschal v. Owen, 
203, 77 Tex. 583; Gulf, etc., R. Co. v. 
Witte, 4 S.W. 490, 68 Tex. 295; Texas, 
etc., R. Co. v. Garcia, 62 Tex. 285; 
Casualty . Reciprocal Exchange vy. 
Stephens, (Commn.App.) 45 S.W.(2d) 
143 [aff (Civ.App.) 25 S.W.(2d) 180]; 
Houston E. & W. T. Ry. Co. v. Sher- 
man, (Commn.App.) 42 S.W.(2d) 241 
[rev (Civ.App.) 10 S.W.(2d) 243]; 
Rust v. Page, (Civ-App.) 52 S.W.(2d) 
937; Johnson v. Weed, (Civ.App.) 52 
S.W.(2d) 917; Reilly v. Buster, (Civ. 
App.) 52 S.W.(2d) 521; Walters v. 
Witcher, (Civ.App.) 44 S.W.(2d) 511; 
J. M. Radford Grocery Co. vy. Hothan, 
(Civ.-App.) 42 S.W.(2d) 119; Marcus 
v. Huguley, (Civ.App.) 37 S.W.(2da) 
1100; Perkins v. Nail, (Civ.App.) 387 
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Likewise, a 


S.W.(2d) 211; Employers’ 
Assur. Corporation v. Young, (Civ. 
App.) 84 S.W.(2d) 622; Chicago, R. I. 
& GeRy.. Co. va, Harris, (Civ;App.), 28 
$.W.(2d) 611; Corn v. Crosby County 
Cattle Co., (Commn.App.) 25 S.W. 
(2d) 290 [aff (Civ.App.) 25 S.W.(2d) 
283, and reh den (Commn.Avp.) 25 
S.W.(2d) 290]; Norwich Union In- 
demnity Co. v. Smith, (Commn.App.) 
12 S.W.(2d) 558 [aff (Civ.App.) 3 S. 
W.(2d) 120]; Texas Employers’ Ins. 
Ass'n v. Fitzgerald, (Civ.App.) 292 
S.W. 925 [rev (Commn.App.) 296 S.W. 
509]; Davis v. Hill, (Civ.App.) 291 S. 
W. 681 [aff (Commn.App.) 298 S.W. 
526]; Home Ben. Ass’n v. Horne, 
(Civ.App.) 290 S.W. 226; Robinson v. 
Casey, (Civ.App.) 272 S.W. 536; Lan- 
caster v. Bush, (Civ.App.) 267 S.W. 
33952 Stashouis; S. Ewe. PV Rye Cowyvs 
Allen, (Civ.App.) 262 S.W. 1066 [rev 
(Commn.App.) 278 S.W. 186]; Jaffe 
v. Deckard, (Civ.App.) 261 S.W. 390; 
Payne v. Shepler, (Civ.App.) 243 S.W. 
538; Schmidt v. Houston Electric Co., 
(Commn.App.) 242 S.W. 1019 [rev 
(Civ.App.) 233 S.W. 637]; Gwyanne 
v. Mann, (Civ.App.) 240 S.W. 1035; 
Willson v. Riley, (Civ.App.) 240 S.W. 
626; Vaello v. Rodriguez, (Civ.App.) 
218 S.W. 1082 [dism f w j]; Pan- 
handle & S. F. Ry. Co. v. Huckabee, 
(Civ.App.) 216 S.W. 666 [dism f w jl]; 
Sims _v. Ford, (Civ.App.) 209 S.W. 
699; W. T. Wilson Grain Co. v. Fitch, 
(Civ.App.) 208 S.W. 556; Texas & P. 
Ry. Co. v. Schelb, (Civ.App.) 196 S.W. 
881") San) Antoniow-U. & 0G. Rel Cori Vv. 
Hagen, (Civ.App.) 188 S.W. 954; Funk 
v. House, (Civ.App.) 168 S.W. 481; 
International & G. N. R. Co. v. Davi- 
son, (Civ.App.) 138 S.W. 1162; Free- 
man v. McElroy, (Civ.App.) 126 S.W. 
657; International & G. N. R. Co. v. 
Sandlin, 122 S.W. 60, 57 Tex.Civ.App. 
151; City of Ft. Worth v. Williams, 
119 .S.W., 137,° 55 Wex.Civ.App. 289; 
Adams v. Hamilton, 116 S.W. 1169, 53 
Tex.Civ.App. 405; St. Louis South- 
western R. Co. v. Granger, (Civ.App.) 
100 S.W. 987; International, ete., R. 
Co. v. Goswick, (Civ.App.) 83 S.W. 
423 ‘Laff 85 SW. 785, 98 "Tex. 477]; 
Belknap v. Groover, (Civ.App.) 56 S. 
W.-249; San Antonio, ete., R. Co. v. 
Barnett, 34 S.W. 139, 12 Tex.Civ.App. 
321; St. Louis, etc., R. Co. v. Daugh- 
erty, §(CimADpD:)/ 3SIW 705s \Guig, 
R. Co. v. Scott, (Civ.-App.) 26 S. 


Liability 


A. 758, 99 Vt. 91; Douglass & Var- 
num v. Village of Morrisville, 95 A. 
810, 89 Vt. 393; Fadden v. McKinney, 
89 A! 351) 987) Vt. 316; MeMullin |) v. 
Erwin, 38 A. 62, 69 Vt. 338. 

Wash.—Rust v. Washington Tool & 
Hardware Co., 172 P. 846, 101 Wash. 
552; Cranford v. O’Shea, 134 P. 486, 
75 Wash. 33. 

Wis.—Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 

[a] Personal criticism invited.— 
Counsel should not invite the prac- 
tice of making personal criticisms of 
opposing counsel by indulging in it, 
and then complain that opposing 
counsel has followed such lead. Hall 
v. Jones, 195 S.W. 399, 129 Ark. 18.- 

[b] Character of witnesses.— 
Where counsel goes outside record 
and makes unwarrantable statements 
favorable to character of a witness, 
he cannot complain if opposing coun- 
sel, in answer thereto, makes unfa- 


| 218 Mass. 148; 
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them and raise an irrelevant issue.*4 

[§ 301] I. Admissibility of Evidence To Rebut 
Statements. As statements of counsel to the jury 
on summing up are not testimony, evidence cannot 
be introduced to contradict them,*® and, since state- 
ments of counsel in his opening as to what are the 
facts or what he expects to prove do not have the 
weight of testimony, and if not proved are to be dis- 
regarded, evidencé not otherwise competent cannot 
be admitted to diseredit a statement which there is 
no attempt made to prove.*® 
ment by counsel, in a personal injuries case, of his 


Thus a mere state- 


vorable statements not warranted by 
the record. Sterling v. Detroit, 95 N. 
W. 986, 134 Mich. 22. 

[c] Where defiendant’s counsel 
comments on case handed to him by 
opposite counsel, as the law on which 
he relies, the latter in his turn may 
do the same. Linsey v. Ramsey, 22 
Ga, 627. 

{d] Court did not err in permit- 
ting plaintiff’s counsel to inquire of 
plaintiff as to causes of accident, 
where defendant’s counsel on cross- 
examination had indulged in same 
line of questions. Dietderick v. Mis- 
souri Tron & Metal Co., 9 S.W.(2d) 
824, 222 Mo.App. 740. . 

[e] Where, on second trial of ac- 
tion, plaintiff’s counsel read from bill 
of exceptions made at the former 
trial without any comment as to 
whether or not the testimony read 
was brought out in the case on trial, 


‘the court was justified in permitting 


defendant’s counsel to do likewise. 
HEsstman v. United Rys. Co. of St. 
Louis, (Mo.) 232 S.W. 725. 

[f{] After defendant’s counsel has 
challenged plaintiff’s counsel to show 
why certain testimony is not pro- 
duced, it is not an abuse of judicial 
discretion to allow plaintiff’s counsel 
to explain the absence of the testi- 
mony to the jury. King v. Rea, 21 
PONS Aes HColo £69. 

[g] Plaintiff’s counsel could read 
portion of defendant’s answer in re- 
ply to argument as to parties’ fair- 
ness. Wheeler v. Missouri Pac. R. 
Coyo18 “S.W.(2d) 49491822) Mo. 271 
[cert den, 50 S.Ct. 27, 280 U.S. 568, 74 
L,Hwa: 621]. 

81. Big Ledge Copper Co. v. 
Dedrick, 185 P. 825, 21 Ariz:129; Hlls- 
worth v. Cummins, 134 Ill.App. 397. 

82. Muncie Wheel, etc, Co. v. 
Finch, 113 N.W. 1107, 150 Mich. 274. 

83. Ronan v. J. G. Turnbull Co., 
131 A. 788, 99 Vt. 280. : 

84. Peacock v. Levy, 299 P. 790, 
114 Cal.App. 246. 

85. Munzer v. Stern, 63 N.W. 513, 
105. Mich. 523, 55 Am-S'R.. 468, 29 Ih, 
R.A. 859; Hirshfield v. Waldron, 47 
N.W. 239, 83 Mich. 116. 

[a] Ex parte affidavits and letters 
of plaintiff's attorney are inadmissi- 
ble to rebut imputations of fraud and 
bad faith against defendant, made 
by such attorney in his preliminary 
statement to the jury. Nunn v. 
May ess 30 -S.W. .479, 9 Tex.Civ.App. 

86. Howard vy. Illinois Trust, ete., 
Bankw bor Nea L106; SS rile Ger 
Hutchinson v. Plant, 105 N.E. 1017, 
Dornsife v. Ralston, 
106 P. 18, 55 Or. 254; Nunn y. Mayes, 
30. S.W.. 479, 9 Tex.Civ.- Apps (366, 

[a] Where judge stated to the 
jury that a statement made by plain- 
tiff’s counsel in opening the case that 
defendant had made an admission to 
a third person was not evidence, de- 
fendant was not entitled as of right 
to contradict the statement. Hutchin- 
son v. Plant, 105 N.H. 1017, 218 Mass. 
148. 

[b] In action for assault and bat- 
tery committed on a designated date, 
the opening statement of defendant’s 
counsel relating to a subsequent as- 
sault committed by defendant’s son 
on plaintiff did not render evidence of 
the assault committed by the son ad- 
missible. Dornsife v. Ralston, 106 P. 
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own impression or views as to the permanency of 


physieal conditions at the place of the accident 
affords no basis for an offer of proof to the con- 


trary.°7 


[§ 302] J. Objections and Exceptions***—1l. In 
A party has the right to have the stenog- 
rapher enter upon his notes any objectionable re- 
marks made by counsel in argument.*® 
counsel are entitled to have them 
passed on in such a way that it will be clear what 
and how the court intends to rule.°®° 
to sustain objections to improper arguments is an 
allowance of such arguments,®! and allowing an ex- 
ception is in effect a ruling that the argument is 
proper;°2 but a refusal to exelude an argument is 
not an approval of the argument but only of the 
It has been held that the mere 
failure of the court to rule on objections to alleged 
improper remarks of counsel is not equivalent to 
Overruling an objec- 
tion and request for an instruction beeause of op- 


General. 


tions are made, 


right to make it.% 


overruling the objections.®4 


13, 55 Or. 254. 

87. Vanderburgh v. Steel, 169 N.Y. 
S. 690, 182 Anp.Div. 779. 

[a] Rule that evidence by plain- 
tiff as to repairs or alterations by de- 
fendant subsequent to accident sued 
for is inadmissible is not rendered in- 
applicable by a mere statement by 
defendant’s counsel in opening ad- 
dress that he intended to prove condi- 
tions remained the Same after acci- 
dent. Vanderburgh v. Steel, 169 N. 
Y.S. 690, 182 App.Div. 779. 

88. Cure of misconduct By. sustain- 
ing objection see infra § 311 

89. Henry v. Huff, 22 A. "1046, 143 
Pa. 548; Kane v. Sharples, 28 Pa. 
Dist. 900. \ 

90. Seabury v. Detroit United Ry., 
160 N.W. 570, 194 Mich. 423; Stroud 
v. Doe Run Lead Co., (Mo. App. ) 272.8. 
W. 1080. 

{a] Thus, after refusal to rule on 
an objection, when made, the error in 
allowing argument of plaintiff's coun- 
sel as to credibility of railway em- 
ployees is not cured by the court’s 
tardy and apologetic recognition of 
its erroneous character. Seabury v. 
Detroit United Ry., 160 N.W. 570, 194 
Mich. 423. 

91. Ala.—Brotherhood of Paint- 
ers, Decorators and Paperhangers of 
America v. Trimm, 93 So. 533, 207 
Ala. 587. 

Ark.—Sanger v. McDonald, 102 S. 
W. 690, 82 Ark. 432. 

Colo. "Rocky Mountain Fuel Co. v. 
Eeerich, 180 P. 754, 66 Colo. 275. 
Stroud v. Doe Run Lead Co:; 
(App 272 S.W. 1080. 

N.H.—Wason v. Nashua, 155 A. 681, 
85 N.H. 192; Hinman y. Director Gen- 
eral of Railroads, 112 AS82709 Need. 


518. 

Vt.—Smith y. Reynolds, 108 A. 697, 
94 Vt. 28 

92. Paska v. Saunders, 153 A. 451, 


103 Vt. 204. 
93. Alabama Power Co. v. Good- 
win, 99 So. 158, 210 Ala. 657. 


94. Shults v. Shults, 82 N.E. 312, 
229 Ill. 420. 
95. Krause v. Young, (Tex.Civ. 


App.) 6 S.W.(2d) 800. 
96. See supra § 248. 
97. U.S.—New York Cent. R. 

Johnson, 49 S.Ct. 300, 279 U.S. 


COD. 
310,78 


L.Ed. 706; Rouse v. Burnham, 51 F, 
(2d) 709; Union Pacific R. Co. Vv. 
Field, 137 F. 14. 


Ark.—F. Kiech Mfg. Co. v. Hopkins, 
158 S.W. 981, 108 Ark. 578. 

Jowa.—Hein v. Waterloo, C. 
vane Con 6:2 


IO eis 
N.W. 772, 180 Iowa 


Ky.—Owensboro Shovel & Tool Co. 
v. Moore, 157 S.W. 1121, 154 Ky. 431. 
Minn.—-Brown v. Burrow, 213 N.W. 


The trial 


court has the duty of protecting litigants from mis- 


When objec- 


A tacit refusal 


tion,” 


890, 171 Minn. 219. 

Ohio.—Dayton Folding Box Co. v. 
Ruehlman, 11 Ohio Cir.Ct.N.S. 493; 
Dayton Folding Box Co. y. Ruehlman, 
31. Ohio Cir.Ct. 292. 

Tex.—Behringer vy. South Plains 
Coaches, (Commn.App.) 13 S.W.(2d) 
334 [aff (Civ.App.) 4 S.W.(2d) 1003]; 
Brown Cracker & Candy Co. v. Castle, 
(Civ.App.) 26 S.W.(2d) 435. [error 
dism 31 S.W.(2d) 6380, 119 Tex. 447]; 
Blohm v. Krueger, (Civ.App.) 297 S. 
W. 596; El Paso Sash & Door Co. v. 
Crawford, (Civ.App:) 283°.S°W. 232 
{error gr 283 S.W. 754, 115 Tex. 508, 
and rev on other grounds (Commn. 
App.) 288 S.W. 169]; Kansas City, M. 
& O. Ry. Co. v. Swift, (Civ.App.) 204 
S.W. 135. 

Se v. Swineford, 44 Wis. 

98. U.S.—New York Cent. R. Co. v. 
Johnson, 279 U.S. 310, 49 S.Ct. 300, 73 


L.Ed. 706. 
Cothran, 61 Ga. 


Ga.—Forsyth v. 
278; Bulloch v. Smith, 15 Ga. 395. 


Ky.—Beavers v. Bowen, 80 S.W. 
1165, 26'Ky.L. 291. 
Mich.—MeDonald Vv. Champion 


ae etc., Co., 103 N.W. 829,-140 Mich. 
N.J.—Minard v. West Jersey, Ac 
R. Co., 64 A. 1054, 74 N.J.Law, 39 
N.C.— Moseley vy. Johnson, 56 S.E. 
922, 144 N:C..257, 274. 
Tex.— Willis v. McNeill, 57 Tex. 
465; St. Louis Southwestern R. Co. v. 
Granger, (Civ.App.) 100 S.W. 987; 
Prather v. McClelland, (Civ.App.) 26 


S.W. 657. 
Bee Davis v. Kingsley, 13 Conn. 

1. St. Louis Southwestern Ry. Co. 
of Texas v. Brazelton, (Tex.Civ.App.) 
290 S.W. 825 [rev (Commn.App.) 296 
S.W. 290]; Davis v. Hill, (Tex.Civ. 
App.) 271 S.W. 281; Home Life & Ac- 
cident Co. v. Jordan, (Tex.Civ.App.) 
231 S.W. 802; Prather v. McClelland, 
(Tex.Civ.App.) 26 S.W. 657. 

“ft has long been held that an ob- 
jection must have been made and the 
trial court’s attention called to the 
argument in order that the court may 
have his attention called to it and an 
opportunity given him of correcting 
the alleged error. One exception to 
this is where counsel in the argument 
of a cause before a jury uses inflam- 
matory language so vituperative as 
to excite and inflame the jury to such 
an extent as will lead them, in their 
passion, to render a wrong verdict. 
The law presumes that this, ocecur- 
ring in the presence of the court, the 
court should know the effect of such 
language upon the jury and should 

accordingly prevent the evil effects of 
the argument without the necessity 


*By JOSEPH W. ROUSE (§§ 302-312). 


conduct of counsel,®® and should do this of its own 
motion without waiting for objections from oppos- 
ing counsel,®? promptly suppress sing arguments eal- 
culated to arouse the passion or prejudice of the 
jury,°® and cautioning the jury against being in- 
flueneed by improper. considerations urged there- 
in;°® and while it has been said that opposing coun- 
sel is not required to object where the misconduct 
is so prejudicial that it must have influenced the 
jury,! if the court fails to act of its own motion, it 
is the duty of counsel to protect his client by objec- 
and, as a general rule, unless the misconduet 
is such as to make it the duty of the court to inter- 
fere sua sponte, an objection must be made and 
a ruling had thereon in order to take advantage 
of the error in such improper conduct. 
must not permit improper arguments or incorrect 


The court 


of having his attention called to it.” 
City of Pampa v. Todd, (Tex.Civ.App.) 
39 S.W.(2d) 636, 639. 

2. Union Pac. R. Co. v. Field, 137 
F. 14, 69 C.C.A. 536; Cudahy Packing 
Co. v. Skoumal, 125 F. 470, 60 C.C.A. 
306; Moquin v. Minneapolis, St. P. & 
Ss. S. M. Ry. Co., 231 N.W. 829, 181 
Minn. 56 [rev on other grounds 283 
U.S. 520) 51.S.Ct. 601,75 L.Ed. 12439. 

3. U.S.—Portland Gold Min. Co. v. 
Flaherty, 111 F. 312,-49 C.C.A. 361; 
Northern Pac. R. Co. v. Conger, 56 


Ala.—Lindsey v. Kindt, 128 So. 139, 
221 Ala. 190; Jackson Lumber Co. v. 
Trammell, 74 So. 469, 199 Ala. 536; 
Nelson v. Shelby Mfg., ete., Co., 11 
So. 695, 96 Ala. 515, 38 Am.S.R: 116. 

Ark.—F. Kiech Mfg. Co. v. Hopkins, 
158 S.W. 981, 108 Ark. 578; Fayette- 
ville, etce., R. Co. v. Combs, 11 S.W. 
418, 51 Ark. 324. 

Cal.—Morgan v. Hugg, 5 Cal. 409. 

Colo.—Klink vy. People, 27 P. 1062, 
16 Colo. 467. 

Ga.—Mayo v. Walden, 57 Ga. 42. 

Tll.—Pike v. Chicago, 4) N.E. 567, 
155 Ill. 656; Vane v. Evanston, 37 N. 
EB. 901, 150 TU. 616; Halloran v. Hal- 
loran, 27. N.E. 82, 137 Ill. 100; Hol- 
loway v. Johnson, 21 N.E. 798, 129 
Ill. 867; Santa Rosa-Vallejo Tanning 
Conve Charles Kronauer & Co., 228 
Ill. App’ 236; Ledwell v. Chicago City 
Ry.» Co., 160 Ill.App. 596; Snyder v. 
Travers, 45 Jll.App. 253; Hunter v. 
Harris, 29 Ill.:App. 200 [rev 23 N.E. 
626, 131 Ill. 482]; Chicago, etc., R. Co. 
v. Bryant, 29 Ill.App. 17. 

Ind.—Southern Indiana R. Co. v. 
Fine, 72 N.E. 589, 163 Ind. 617; White 
v. Gregory, 25 N.E. 806, 126 Ind. 95; 
Vannatta v. Duffy, 30 N.E. 807, 4 Ind. 
App. 168; Evansville v. Thacker, 28 
N.E. 559, 2 Ind.App. 370. 

Kan.—State v. Nusbaum, 34 P. 407, 
52 Kan. 52; St. Louis, ete, R. Co. v. 
Irwin, 16 P. 146, 37 Kan. 701, 1 Am. 
S.R. 266; Cone v. Smyth, 45 P. 247, 
3 Kan. App. 607. 

Ky.—Morris v. Morton, 20 S.W. 287, 
14 Ky.L. 360; Bland vy. Gaither, 11 
S.W. 423, 10 Ky.L. 1038. 

Mich.-Munroe v. Godkin, 69 N.W. 
244, 111 Mich. 183; Bedford v. Pen- 
ney, 32 N.W. 888, 65 Mich. 667; Hen- 
ry C. Hart Mfg. Co. v. Mann’s Bou- 
doir Car Co., 32 N.W. 820, 65 Mich. 


564. 
Lake 


-F. 20, 5 C.C.A. 410. 


Minn.—Wadman v. Trout 
Lumber Co., 153 N.W. 269, 130 Minn. 
80; Ludwig v. Spicer, 109 N.W. 832, 
99 Minn. 400; Schultz v. Schnecken- 
berger, 84 N.W. 119, 81 Minn. 380; 
Corrigan v. Hlsinger, 83 N.W. 492, 81 
Minn... 42. 

Mo.—Mahaney v. St. Louis, etc., R. 
Co., 18 S.W. 895, 108 Mo. 191; Side- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ponent’s argument is tantamount to an instruction — 
in accordance with the improper argument.?® ; 
[§ 303] 2. Necessity for Objection. 


§§ 303-304] 


statements to be made to the jury after proper ob- 
It is not necessary for counsel 
repeatedly to object to his adversary’s continued mis- 
conduct,® especially where his objections and re- 
quests for admonitions to the jury were not acted 
on when made,® or after the court has once over- 
Where the court instructs the 
jury in response to an objection to the argument, 
, at least to a certain extent, what was 
asked, and tho sufficieney of the imstrnotion was not 
questioned, the correction is  sufficient.§ 
must except for failure of the court to interfere 
An agreement of counsel that an 
argument shall not in fact be objected to, but shall 
be considered as excepted to, the court not being 
called upon to deal with the objectionable remarks 
at the time they were made, raises no question for 
An exception does not generally lie to a 
remark of counsel, but to the refusal to instruct the 
jury in regard thereto, when seasonably requested 


jection thereto. 


ruled his objection.? 


thereby doing 


after objection.® 


review.!° 


so to do.!1 
[§ 304] 3. Form, Requisites, 


kum v. Wabash, ete, R. Co., 4 S.W. 

70%, 93. Mo. 400; 3 Am.S.R. 549. 
Neb.—Bankers’ Life Assoc. v. Lis- 
co, 66 N.W. 412, 47 Neb. 340; Bullis 

v. Drake, 29 N.W. 292, 20 Neb. 167. 

N.Y.—Cattano v. Metropolitan St. 

Be (Co 73) NEY. 956559 66 ANH 563; 
Freeman vy. Zirger, 210 N.Y.S. 712, 125 
Mise. 288; Brooker v. Filkins, 25 N. 
Was-2 514015) Misc, 595 afi 129) NYS. 
68, 9 Misc. 146]. 

N.C.—Bird v. Hudson, 18 S.E. 209, 
11°3' IN-C.. 203. 

.  Pa.—Kossifos v. Lehigh Valley R. 
Co., 29 Pa.Dist. 607; Kane v. Sharples, 
28 Pa.Dist. 900; Emery v. Eagle 
Printing Co., 36 Pa.Co. 419. 

R.I.—Enos v. Rhode Island Subur- 

eepan) R: Co.,°70 A. 1011, 29 RT 297. 

S.C.—Jackson v. Enola Ginning Co., 
138 S.E. 289, 139 S.C. 513. 
Tenn.—Ferguson v. Moore, 39 S.W. 

341, 98 Tenn. 342; Morgan v. Duffy, 

30 S.W. 735, 94 Tenn. 686. 
Tex.—In re Ramon’s Estate, (Civ. 

App.) 20 S.W.(2d) 351 [rev on other 
grounds (Commn.App.) 35 S.W.(2d) 
699, mod 42 S.W.(2d) 1010]; Floyd 
v. Fidelity Union Casualty Co., (Civ. 
App.) 13 S.W.(2d) 909 [rev on other 

grounds (Commn.App.) 24 S.W.(2d) 

363, reh den 39 S.W.(2d) 1091]; Bank- 
ers’ & Shippers’ Ins. Co. of New York 

v. Sharber Grocery Co., (Civ.App.) 
297 S.W. 474; Gulf, ete., Ri. Co. iv. 
ee 40 S.W. 608, 16 Tex.Civ.App. 
93. 

Wis.—Martell v. Kutcher, 216 N.W. 

522, 195 Wis. 19; Mayer v. Milwaukee 
St. R. Co., 63 N.W. 1048, 90 Wis. 522; 


Heucke v. Milwaukee City R. Co., 34 
N.W. 243, 69 Wis. 401. 
Ont=bDailelty.7 Toronto RiiCo;734 


Ont.L. 104, 8 Ont.W.N. 443. 

[a] Where no objection is made 
until after close of argument, the 
party must be content with an in- 
struction to irl eer the improper 
remarks. Skagit R., etc., Co. v. Cole, 
DoE a ON Gone ASD. 5 Oil. 

Necessity for objection and excep- 
tion for review see Appeal and Error 


763. 

: 4 Barber v. American Car & 
Foundry Co., (App.) 14 S.W.(2d) 478 
[conforming to mandate of Sup. Ct., 
6 S.W.(2d) 898, 319 Mo. 743]; Black- 
man v. West Jersey, etc., \R. Co., 52 A. 
370, 68 N.J.Law 1. 

5. Waldron v. Waldron, 156 U.S. 
361, 15 S.Ct. 383,)39 L.Ed. 453; Pea- 
cock v. Levy, 299 P. 790, 114 Cal.App. 
246. 

6. Peacock v. Levy, supra. 


7. Stout v. Kansas City Public 
Service Co., (Mo.App.) 17 S.W.(2d) 
363. 

8. .City of Birmingham v. Carle, 


68 So. 22, 191 Ala. 539, L.R.A.1915F 


797. 
9. Knowlton y. Ross, 95 A, 281, 114 


and Sufficiency. 


TRIAL 


followed.*4 


ground.1® 


Counsel 
ing, 


Me. 18; Young v. City of St. Joseph, 
(Mo.App.) 4 S.W.(2d) 1104. 

10. Burdoin v. Trenton, 22 S.W. 
728, 116 Mo. 358. 

11. Pressey v. Rhode Island Co., 
(R.1L.) 67 A. 447. 

12. Reiner v. Augustinian College 
of Villa Nova, 95 A. 395, 250 Pa. 188. 
13. See statutory provisions. 

14. Smith v. Rhode Island Co., 98 
A. 1,239, RD. 146. 

15. Wiser v. Copeland, 203 P. 565, 
566, 23 Ariz. 325 [cit Cyc]; Kent v. 
L. B. Price Mercantile Co., (Mo.App.) 
17 S.W.(2d) 983; McCurdy v. Flibotte, 
139 WA. 367,830 Neb 1433. es Dimon; y. 
New York Cent., ete., R. Co., 66 N.E. 
1, 628, 1738 N.Y. 356, 635. See Sher- 
burne v. McGuire, 197 Ill.App. 486. 

16. Ala.—Alabama Power Co. v. 
Bruce, 96 So. 346, 209 Ala. 423; Bir- 
mingham Ry. Light & Power Co. v. 
Gonzalez, 61 So. 80, 183 Ala. 273, Ann. 
Cas.1916A 543; Nashville, C. & St. 
L. Ry. v. Crosby, 62 So. 889, 183 Ala. 
Zane 

Ariz.—Wiser v. Copeland, 203 P. 
565, 566, 23 Ariz. 325 [cit Cyc]. 

Colo.—Waid v. Hobson, 67 P. 176, 17 
Colo.App. 54. 

Ill.—North Chicago St. R. Co. v. 
Southwick, 46 N.E. 377, 165 Ill. 494. 

Ind.—Coble v. Eltzroth, 25 N.E. 544, 
125 Ind. 429; Louisville, ete., R. Co. 
Hp ee 46 N.Ie. 702, 17 Ind.App. 

Mo.—Randol vy. Kline’s Ine., 49 S. 
W.(2d) 112; Stephens v. City of El- 
dorado Springs, (App.) 190 S.W. 1004; 
Riefling v. Juede, 147 Sw. 168, 165 
Mo.App. 216; Brinkman vy. Gotten- 
stroeter, 134 S.W. 584, 153 Mo.App. 
351 [op adopted 140 S.W. 1194, 160 
Mo.App. 596]. . 

N.Y.—Dimon v. New York Cent., 
eter, Ree Co:5) 66. NAB Af,,.6 2:83) Diss Nay 
356, 635. 

Tex.—Ft. Worth & R. G. Ry. Co. v. 
Bryant, (Civ.App.) 210 S.W. 556. 

[a] Thus, if an argument is prop- 
er, if directed to the question of dam- 
ages, but otherwise might tend to in- 
flame the jury, a general objection to 
it as improper is not sufficient, but 
the opposing party should request 
the court to limit the scope of the ar- 
gument. Brinkman v. Gottenstroeter, 
134 S.W. 584, 153 Mo.App. 351 [op 
adores 140 S.W. 1194, 160 Mo.App. 


Ik 

[b] Rules of court.—Under Dist. 
Ct. Rules, rule 41,(67 Si W. xxiii), 
the court, on an attorney making an 
improper argument, must take action 
either by warning the attorney or in- 
structing the jury, or both, and the 
adverse party need only call the 
court’s attention to the improper re- 
marks, and make his objeetion to the 
court. Galveston Electric Co. v. 
Dickey, 120 S.W. 1134, 56 Tex.Civ. 
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Misconduct must be objected to in the proper man- 
ner,'? and where statutory provisions have been 
enacted providing for exceptions,!? they must be | 
The objection must be specific,t® and 
must state the reason of the objection,'® unless the 
ground of objection is self-evident,'? or the mis- 
conduct is such that it cannot be justified on any 
And an objection on a ground that is. 
not tenable will not suffice to save an objection on 
another ground that is tenable.'® 
tion is to the entire argument, it will be unavail- 
where parts only thereof are improper.?° 
objection to misconduct is in itself not sufficient, 
but the action of the trial court must be inyoked,?1 
although where the objection is overruled, it has 
been held sufficient to reserve an exception;?? and 
the action of the trial court in permitting counsel 
to continue, on an objection that he is exceeding the: 
bounds of legitimate argument, 
ruling that the argument is proper or as a refusal 
to rule, to which an exception lies.?* 
practice is to request the court to admonish coun- 


So, if the objee- 
An 


is treated as a 


The correct 


App. 490. 

17; “Chicago, etc., Ri Cos. Martine 
63 N.E. 247, 28 Ind.App. 468. 

18. Big Ledge Copper Co. v. Ded- 
rick, Also. s 825, 020, Ariz t292 

19. 4-1't. AWorthvete.) RS Covance 
Wooldridge & Son, (Civ.App.) 105 S. 
a 845 [aff 108 S.W. 1159, 101 Tex. 

]. 

20. Ala.—C. D. Hauger 
namsonys LLO Sob 2.) 2 be Alaelieee 
Bx parte Hill, 69 So. 598, 194 Ala. 
559 [den cert 69 So. 486. 14 Ala.App. 
541]; Nashville, C. & St. l.. Ry. v. 
Crosby, 62 So. 889, 183 Ala. 237; Lou- 
isville & N. R. Co. v. Holland, 55 So. 
1001, 173 Ala. 675;. Louisville, ete., 
Be Co. Vexturt7l3.So. 1120. 00 BAlas 

Ind.—Southern Ry. Co. v. Adams,. 
100) IN.E31773; 52.indJAppe, 322. 

Mo.—Torreyson v. United Rys. Cos 
of St. Louis, 145 S.W. 106, 164 Mo. 
Ae 366 [aff 152 S.W. 32, 246 Mo. 


N.J.—Allaire’s Heirs vy. Allaire, 39 
N.J.Law 113. 

Tex.—McClure v. Fall, (Civ.App.) 
42 S.W.(2d) 821; Magnolia Pipe Line 
Co. v. Leach, (Civ. App.) 17 S.W.(2d) 
471; Decatur Cotton Seed Oil Co. v. 


Co. v. Ab- 


Belew, (Civ.App.) 178 S.W. 607; Fer- 
euea v. Fain, (Civ.App.) 164 S.W. 


Vt.—Green v. Laclair, 99 A. 244, 91 
Vt. 23. 

[a] Rule applied.—An available 
exception to what is said in argument 
cannot be saved by an exception to 
the whole line of argument “to save- 
interruption” which impliedly asks 
the court not to interrupt the argu- 


ment. Green v. Laclair, 99 A. 244, 91 
Vt. 23. 
21. Ala.—Lusk y. Britton, 73 So. 


492, 198 Ala. 245; Birmingham Riy.s. 
Light & Power Co. v. Gonzalez, 61 So. 
80, 183 Ala. 273, Ann.Cas.1916A 543; 
Lunsford v. Dietrich,) 9) 7S0.4 308, 93 
Ala. 565, 30 Am.S.R. 79. 

Ill.—West Chicago St. R. Co. v. An- 
nis, 46 N.E. 264, 165 Ill. 475; Chi- 
cago, etch, R. Co. v. Smedley, 65 Ill. 
App. 644. 

Mo.—Best v. Liverpool & London & 
sage Ins. Co., (App.) 49 S.W.(2da) 

Ohio.—McKim v. Cincinnati 
tion Co., 21 OhioN.P.N.S. 489. 

R.I.—Enos v. Rhode Island Sub- 
urban R. Co., 70 A. 1011, 29 R.I. 297: 

Tex.—Ross v. W. D. Cleveland & 
Sons, (Civ.App.) 133 S.W. 315. 

Wash.—Columbia, etc, R. Co. v. 
Hawthorne, 19 P. 35, 3 Wash.T, 353 
[rev on other grounds 12 S.Ct. 591, 144 
U.S. 202, 36 L.Ed. 405]. 

22. St. Louis, ete., R. Co. v. Dick- 
ens, (Tex.Civ. App.) 56 S.W. 124. 

23. Fadden vy. McKinney, 89 A. 351,. 
87 Vt. 316. 


Trac- 
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sel,*+ or to charge the jury to disregard the re- 
marks,?° and not to ask for a nonsuit or withdrawal 
of a juror.?° A motion to discharge the jury is a 
sufficient method of objection to misconduct so 
prejudicial that it cannot otherwise be cured,?? 
but misconduct not incurable by an admonition to 
the jury cannot be taken advantage of in this man- 
ner.?% Opening statements not being pleadings, 
they cannot be demurred to.?® The proper mode of 
objection to opening statements is a request for in- 
structions to the jury to disregard, and not a re- 
quest for mistrial.?° It is sufficient that objection 
be made to the judge and exception taken to the 
ruling, without interrupting the argument,*? al- 
though the opposing counsel does not hear and is 
not aware of its being made.*? Where the court 
and counsel understand what the objection is direect- 
ed to, it is not ambiguous.**? Hxeeptions should 
be taken to allowance of the argument rather than 
to the argument itself, where founded on objection 
that the evidence did not justify the argument.*# 
Exceptions must not be frivolous.*° After an ob- 
jection and exception for improper argument has 
been taken at the proper time, no further exception 
is necessary.*® The extent to which an exception 
is taken to the remarks of counsel is a question of 
fact for the trial court.** 

[§ 305] 4. Time of Making. The objection to 
misconduct should generally be made at the time 
of the misconduet,?® especially where the remarks 
appear to have been provoked by what was said by 
opposing counsel,®® although it has been held that 
it may be made either at the time the remark is 

24. Smith v. Brunswick Laundry 
Co., 108 A. 184, 93 N.J.Law 436. 

25. Tuttle v. Dodge, 116 A. 627, 80 
N.H. 304; Keefe v. Sullivan County 
R. R., 97 A. 565, 78 N.H. 139; Smith 
v. Brunswick Laundry Co., 108 A. 184, 
93 N.J.Law 436 4 

26. Smith v. Brunswick Laundry 
Co., supra. 


27. Colker v. Connecticut Fire Ins, 
Co., 7 S.W.(2d) 502, 224 Ky. 837; No- 


Colo.—Latham 


Ill.App. 121. 


114 Me. 18. 
Mo.—Shields v. 


TRIAL. 


v. 
975, 9 Colo.App. 292. 
I1l.—Thornton v. Hendrickson, 213 


Me.—Knowlton vy. Ross, 95 A. 281, 


Foundry Co., (App.) 293 S.W. 77. 
Neb.—Chicago, ete., R. Co. v. Kray-, 

enbuhl, 98 N.W. 44, 

gerald vy. Fitzgerald, 20 N.W. 269, 16 


ts 


[§§ 304-30 


Va 


made or when the court charges the jury.*° 
the objection is timely, it is improper for the court 
to refuse to receive it, and rebuke counsel for mak- 
ing it.t4 The objection comes too late if made for 


When ~ 


B 
t 


the first time after the case has been submitted to — 


the jury,*? or after the jury have retired,** after 
an agreement on a verdict has been announced by 


~~ 


the jury,*+ after verdict,*® or after the trial was — 


ended and the court had adjourned for the term.*® 
If to language used in the opening statement, it 
must be made before the testimony has been tak- 
en.4* If objection is made to language, the pro- 


priety of which depends on proof to be thereafter 


made, it is not improper for the court to decline 
to rebuke counsel and permit the remark, promising 
to instruct the jury to disregard it unless the proof 
warrants the remark.*S The court should allow 
counsel to interrupt his opponent who is making an 
improper argument to the jury;*® and a refusal 
to do so is improper;°° but counsel’s right to com- 
plain of failure of the court to permit this to be 
done is waived if no objection is taken to the court’s 
ruling forbidding interruption.®+ Exceptions must 
be taken when the ruling is made.°? 

Questions asked of juror on his voir dire must 
be objected to when asked.** 

Objection by affidavit may be made on the court’s 
reconvening, where recess was taken immediately 
after argument.°+ 

[§ 306] 5. Waiver. Unless the misconduct is so 
serious that no action by the court could undo the 
damage, failure to object is a waiver.°> Withdrawal 
of an objection 


47 P.|N.E. 428, 4 Ind.App. 100. 


Mo.—Shields v. American Car & 
Foundry ‘Co., (App.) 293 S.W. 77. 
N.H.—Bond 
N.H. 444, 101 Am.S.R. 686. 
\ 44 Ackerman v. Third Ave. R. 
Co., 27 NY.S. 1020, 76 Hun 484 [aff 


Gregory, 


American Car & 


985, 148 N.Y. 749]. 
45. Blair v. Madison County, 46 N. 


70 Neb. 766; Fitz- 
W. 1093, 81 Iowa 313; Nichols, ete, 


len v. Halpin-Dwyer Const. Co., 29} Neb. 413. Co. v. Metzger, 43 Mo.App. 607; 
S.W.(2d) 215, 225 Mo.App. 224; Mel- Ohio.—Herrman vy. Levy, 9 Ohio| Skaggs v. Given, 29 Mo.App. 612; 
vin v. Cater, 299 S.W. 103, 221 Mo.| App. 269. Roeder v. Studt, 12 Mo.App. 566; Hor- 
App. 1212. Pa.—Kossifos vy. Lehigh Valley R.| ah v. Knox, 87 N.C. 483; Ames v. Pot- 
28. Vandalia Coal Co. v. Price, 97|Co., 29 Pa.Dist. 607; Kane v. SWar-|ter, 7 R.I. 265. 

N.E. 429, 178 Ind. 546; Lake Erie &| ples, 28 Pa.Dist. 900; Emery v. Eagle 46. Davis v. Kennedy, (Tex.Civ. 
W. R. Co. v. Howarth, 124 N.E. 687,| Printing Co., 19° Pa.Dist. 128, 36 Pa.| App.) 245 S.W. 259. : 

127 N.E. 804, 73 Ind.App. 454. Co. 419. 47. Welch v. Palmer, 48 N.W. 552, 


29. Glenn v. Missouri Pac. Ry. Co., S8.C.—Bunch v. Charleston & W. C.| 85 Mich. 310. 
124. P. 420, 87 Kan. 391 [aff 128 Ry. Cor, 074 (S.Er 368.) 90 (SiGh 1398 48. Mulligan v. Metropolitan St. 
362, 88 Kan. 235]. S.D.—Behseleck v. Andrus, 244 N.|R. Co., 85 N.Y.S. 791, 89 App.Div. 207. 
30. Mortimer v. Keppler, 130 A.| W. 268. 49. West’ Chicago (St. R. Goi’ v. 
547, 3 N.J.Misc. 1036. Tex.—Gulf, ete., R. Co. v. Green-| Sullivan, 46 N.E. 234, 165 Tll. 302. 
31. Texas Cent. R. Co. v. Pledger,| lee, 8 S.W. 129, 70 Tex. 553; City of 50. Halpern v. Nassau Electric R. 
81 S.W. 755, 86 Tex.Civ.App. 248. Pampa _y. Todd, (Civ.App.) 89 S.W.|Co., 45 N.Y.S. 134, 16 App.Div. 90. 
32. Behringer v. South Plains| (2d) 636; Fordtran y. Stowers, 113 51. West Chicago St. R. Co. v. Sul- 
Coaches, (Tex.Commn.App.) 13 S.W. 
(2d) 334 [aff (Civ.App.) 4 S.W.(2d) 
1003]; Postal Telegraph Cable. Co.|14 Tex.Civ.App. 


of Texas v. Smith, (Civ.App.) 135 S. 


W. 1146 [certifying judgment to Sup.| W. 1022. 


S.W. 631, 52 Tex.Civ.App. 226; 
etce., R. Co. v. Hockaday, 87 S.W.. 475, 52. 
6138; 
ion Tel. Co. v. Apple, (Civ.App.) 28 8. 


livan, 46 N.H. 234, 165 Ill. 302. 
Adams v. Quincey, O. & K. @G. 
R. Co., 229 S.W. 790, 287 Mo. 585. 
53. Yates v. House Wrecking Co., 
(Mo.App.) 195 S.W. 549; Cohen v. 


Gulf, 


Western Un- 


to an alleged objectionable argu-. 


Ct. as per instructions 133 S.W. 1041, 
104. Tex. £71 (aff 135 S.W. 1147,:194 
A Mop. ily@ ya 5 

33. Wason v. Nashua, 155 A. 681, 
85 N.H..192. ; 

34. McQuaid v. Michou, 157 A. 881, 
$5 N.H. 299. 

35. Douglass & Varnum v. Village 
of Morrisville, 95 A. 810, 89 Vt. 393. 

36. PORN v. Levine, (Mass:) 180 

3 168. 

37. Walker v. Boston, etc., R. Co., 
DIMAS OPS 7 1 INV 27a. 

38. Ala.—Southern Ry. Co. y., 
Dickson, 100 So. 665, 211 Ala. 481; 
Birmingham Ry., Light & Power Co. 
v. Gonzalez, 61 So. 80, 1838 Ala, 273, 
Ann.Cas.1916A 543; Nashville, CG. & 
St. L. Ry. v. Crosby, 62 So. 889, 183 
Ala. 237; Birmingham Ry., Light & 
Power Co. v. Morris, 50 So. 198, 163 
Ala. 190. 


W.Va.—Keathley v. Chesapeake & 
tanta Co., 102 S.B. 244, 85 W.wva. 

But see Melvin v. Easley, 46 N.C. 
386, 62 Am.D. 171 (holding it the du- 
ty of the court to correet misconduct 
so that opposing counsel need not 
interrupt arguments by objecting). 

39. Moore y. Moore, 11 S.W. 396, 
73.) DEX1382. 

40. Wadman y. Trout Lake Lum- 
ber Co., 153 N.W. 269, 130 Minn. 80. 

41. Kraus v. Sobel, 196 N.Y.S. 845, 
2038 App.Div. 582. 

42. Riche v. Martin, 20 N.Y.S. 693, 
1 Mise: 285) fatty £2. UN. YoShei7 gar: 
Knight v. Houghtalling, 85 N.C) 17. 

43. Ala.—Snow v. Cleveland Lum- 
ber Co., 141 So. 248, 224 Ala. 564. 

Cal.—Mathews vy. Dudley, 297 P. 
544, 212 Cal. 58 [corrected 298 P. 819]. 

Ind.—Ohio, ete., R. Co. v. Wrape, 30 


Smith, 159 N.H. 329, 26 OhioApp. 32. 
54. Kelly v. Scranton Ry. Co., 112 
A. 748,°270 Pa. 7%. 


55. -Ariz.—City of Prescott v. 
Sumid, 247 P. 122, 30 Ariz. 347. 
Cal.—Kershaw v. Tilbury, 8 P. 


(2a) 109. 

tll—Graham vy. City of Rockford, 
142 Ill.App. 306 [aff 87 N.E. 361, 288 
T1128 214), 

Iowa.—Ricker v. Davis, 139 N.W. 
1110, 160 Iowa 87. 

Neb.—Sutorius v. Stalder, 130 N. 
W. 750, 88 Neb. 843. 


v. Bean, 57 A. 340, 72- 


37 N.E. 823, 143 N.Y. 643, and 43 N.H. 


S.C.—Bunch y. Charleston & W. C. 


Ry.'Cor, (458. B. 363, 917 S.GiAi3 9. 

Wash.—Keough v. Seattle Electric 
Co., 128 P. 1068, 71 Wash. 466. 

[a] In absence of judge.—For 
the purpose of hearing objéctions, 
making rulings, and enforcing dis- 
cipline, a presiding judge who is 


For later cases, developments and changes in the law see Annotations, same title and section number; 
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ment is a waiver of objection.5¢ Failure to object 
to evidence of a particular matter is not a waiver 
of a previous proper objection to an opening state- 
ment that such matter could be proved.®? Refusal 
to allow counsel to comment unfavorably on the tes- 
timony of a witness, although justified by the facts, 
is not ground for reversal where he is subsequently 
given an opportunity to do so but does not avail 
himself of the opportunity.®* Where his objection 
has been sustained and the court has reprimanded 
his adversary, who thereupon continues his improper 
argument, counsel should ask for the discharge of 
the jury and continuance at the cost of his adver- 
sary, rather than seeking reversal if the verdict is 
unfavorable.°® Where counsel objected, and had 
an adverse ruling, reserving the right to move to 
set aside the submission, but failed to do so, such 
failure was an admission that there was no suffi- 
cient ground to set aside the submission.6® But 
after an objection was overruled by answering an 
illegitimate and erroneous argument or procedure 
on the other side, counsel does not waive the error.® 

[§ 307] K. Cure of Misconduct—i. In General. 
Impropriety in counsel’s conduct may be such as 
may be cured by retraction by offending counsel 
or by proper instruction by the court, or both, or 
such as cannot be cured by either court or coun- 
sel.°2 Each ease of misconduct must, of necessity, 
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be decided on its own merits, much depending on 
the issues, the parties, and the general atmosphere 
of the ease.°* It being for the court to control the 
arguments and conduct of counsel,®* what should 
be done to correct misconduct is a matter for the 
sound discretion of the court.°° Upon objection, the 
court should stop improper statements made during 
the voir dire examination, °° and, where so request- 
ed, should strike out improper statements,°’ take 
whatever steps are necessary to correct improper 
statements in the closing argument,®* and explain, 
on request, the purpose of testimony where op- 
posing counsel in his argument perverted the pur- 
pose of the testimony.®® The trial court is not re- 


| quired to stop an improper argument at the mo- 


ment the impropriety is indulged in,’°® although it 
may do so,‘1 and immediate action has been held 
to be commendable practice,*? and it has been held 
that admonitions to the jury should be given at 
once lest they lose force by delay.7? Misconduct is 
generally cured where the trial court, by prompt 
action, protects the rights of the complaining par- 
ty."* The court need not put in writing remarks 
made by it in requiring counsel to keep within 
proper bounds in his argument.*® 

Threatened or attempted misconduct may prop- 
erly be prevented before it occurs,** and an attempt 
at misconduct which is frustrated by the court is 


momentarily absent from the bench 
with the consent of the parties should 
be called back by an attorney whose 
client’s rights are being invaded by 
the misconduct of opposing counsel 
in addressing the jury, and a failure 
to pursue this course and to make ob- 
jections promptly may amount to a 
waiver of the misconduct. Prairie 
Life Ins. Co. v. Heptonstall, 182 N.W. 


483, 105 Neb. 829. 

56. Union Indemnity Co. v. Drake, 
(Tex.Civ.App.) 42 S.W.(2d) 839. 

57. Loeb v. Webster, 104 So. 25, 


O13) Ala. 99. 

58. Southern R. Co. v. Simmons, 
55 S.E. 459, 105 Va. 651. 

59. Mabin v. Webster, 35 N.E. 194, 
86 N.E. 373, 8 Ind.App. 547; Ander- 
aot Sutton, 293 S.W. 770, 316 Mo. 
1058. 

60. Ramseyer v. Dennis, 116 N.E. 
417, 119 N.B. 716, 187 Ind. 420. 

. 61. Leach v. Hill, 66 N.W. 69, 97 
Iowa §&1. 

62. Stone v. Forest City Express 
Co:, 74 A. 23, 105 Me. 237. 

63. Perez v. Wilson, 260 P. 838, 86 
Cal.App. 288. 

64. See supra § 248. 

65. Ark.—United Order of Good 
Samaritans v. Lomax, 288 S.W. 709, 
r72* Ark. 330% 

Conn.—Lebas vy. Patriotic Assur. 
Co:,. 187 Al 241,°106 Conn: 119. 

jowa.—Smith v. Hendrix, 128 N.W. 
360, 149 Iowa 255. 

Mo.—Gettys v. American Car & 
Foundry Co., 16 S.W.(2d) 85, 322 Mo. 
787; Piet-Zuk v. Kansas City Rys. 
Co., 232° S.W. 987, 289 Mo. 135; Han- 
kins y. St. Louis-San Francisco Ry. 
Co.,| (App.)’ 31. S.w.(2d)2 596" [cert 
quashed 46 S.W.(2d) 849]; Lutzen- 
berger v. Dent, (App.) 31 S.W.(2d) 
394; Davis v. Wells, (App.) 27 S.W. 
(24) 714; Garre v. American Mut. 
Casualty Co., (App.) 20 S.W.(2d) 540; 
Burton v. Phillips, (App.) 7 S.W. (2a) 


712: Asadorian v. Sayman, (App.) 
282 S.W. 507; Stratton v. Nafziger 
Baking Co., (App.) 237 S.W. 538; 
Wojciechowski v. Coryell, (App.) 217 
S.W. 638. 

N.Y.—Reehil v. Fraas, 90' N.E. 340, 
197 N.Y. 64. 


N.C.—Massey v. Alston, 91 S.E. 964, 
173/N.C. 215. 
Pa.—Goldberg v. Philadelphia Rap- 
id Transit Co., 149 A. 104, 299 Pa. 79; 
McDonald vy. City of Philadelphia, 93 
A. 959, 248 Pa. 145. 
S.C-—McLane v. Metropolitan Life 


Ins. Co., 151 S.E. 608, 154 S.C. 366. 

S.D.—Daudel v. Wolf, 138 N.W. 814, 
30 S.D. 409. 

Tex.—Perkins v. Norris, (Civ.App.) 
25 S.W.(2d) 979; Floyd v. Fidelity 
Union Casualty Co., (Civ.App.) 13 S. 
W.(2d) 909 [rev (Commn.App.) 24 S. 
W.(2d) 363, reh den 39 S.W. Oa) 
LO MDs Gulf, C..So'S) VER ye Co 
Rodriquez, (Civ. App.) 185 S.w. 311; 
Missouri, K. & T. Ry. Co. of Texas 
v. Malone, (Civ. App.) 110° SWe 958 
[rev on other grounds 115 S.W. -1158, 
102 Tex. 269]. 

[a] Rule applied.—(1) On obijec- 
tion to the argument of counsel, the 
court in its discretion may stop coun- 
sel, or correct the matter in the 
charge. Whitfield v. Rowland Lum- 
ber Cos, 67 iS2Hiv6 12) 152 (NEGy 2 Titi] 62), 
Comment of counsel on testimony 
and witnesses must ordinarily be left 
to the trial judge’s discretion. Lam- 
born & Co. v. Hollingsworth & Hatch, 
TA20S: Hie 19, 195), N-Cinsb0au7G) Dis- 
charging the jury for an improper 
remark of counsel is largely within 
the trial court’s sound discretion. 
Kamer v. Missouri-Kansas-Texas R. 
Co., 32 S.W.(2d) 1075, 326 Mo. 792 
[cert den 51. S.Ct. 216, 282 U.S. 903, 
76 Hid, 795i) 04), Withdrawal of a 
juror after improper argument is 
largely discretionary. Gibbons v. 
Pennsylvania R. Co., 189 A. 743, 291 
Pa. Wa Lops refusal to grant a 
nonsuit for improper remarks in ar- 
gument, alluding to opponent’s failure 
to produce a picture of a truck that 
caused the injury by counsel is dis- 
cretionary on part of the trial court. 
Smith y. Brunswick Laundry Co., 108 
A, 184, 93 N.J.Law 436. (6) Refusal 
to withdraw a juror and produce a 
mistrial, for a witness’ statement 
which the jurors were told to disre- 
gard, is in the trial judge’s discretion. 
Brofman v. Fisher, 140 A. 882, 6 N.J. 


Misc. 293. 


[b] Discretion held abused.— When 
counsel deliberately injects a preju- 
dicial element into the trial, the pre- 
siding judge should guard against its 
prejudicial effect, either by arresting 
the trial in limine, or by proper in- 
struction, and refusal to declare a 
mistrial is, in such case, an abuse of 
discretion. Patterson v. Surpless, 
a A. 754, 107 N.J.Law 305, 74 A.L.R. 

[ec] Discretion held not abused.— 
(1) In determining that improper ar- 
gument concerning misconduct of a 


deceased employee, unknown to a 
woman claiming to be his wife before 
death, was not prejudicial. 


Fidelity Union Casualty Co., (Tex. 
Civ.App.) 13- S.W.(2da) 909 [rev 
(Commn.App.) 24 S.W.(2d) 363, reh 
den 39 S.W.(2d) 1091]. (2) In re- 
moving counsel who persisted in re- 
peating questions after objection 


thereto had been sustained, and giv- 
ing defendant time to obtain new 
counsel unless the removed attorney 
agreed to abide by the rulings of the 
court. Daudel v. Wolf, 138 N.W. 814, 
30 S.D. 409. (3) By refusal to dis- 
charge the jury after sustaining ob- 
jections to improper references to the 
verdict in the first trial. Asadorian 
v. Sayman, (Mo.App.) 282 S.W. 507. 
(4) By refusal to reprimand. Piet- 
Zuk v. Kansas City Rys. Co., 232 S. 
W. 987, 289° Mo. 9135; ‘Metane’ tar 
Metropolitan Life Ins. Co., 151 S.E. 
608, 154 S.C. 366. (5) By refusal to 
withdraw a juror because of improp- 
er cross-examination attempted and 
argument thereon. McDonald v. City 
of Philadelphia, 93 A. 959, 
145. (6) Counsel’s argument, based 
on facts pleaded and on evidence, did 
not require the court to admonish the 
jury. Perkins v. Norris, (Tex:Civ. 
App.) 25 S.W.(2d). 979. 

66. McGrath v. Heman Const. Co., 
145 S.W: 875, 165 Mo.App. 184. 

67. Marshall v. Olson, 202 P. 736, 
102 Or. 502: 

68. City of Harlan y. Parsons, 259. 
S.W. 717, 202 Ky. 358. 

69. Ramseyer v. Dennis, 116 N.E. 
417, 119 N.E. 716, 187 Ind. 420. 

70. O'Neill v. Ross, 145 N.H. 60, 
250 Mass. 92. 

71. O'Neill v. Ross, supra; Sayles 
v. Quinn, 82 N.E. 713, 196 Mass. 492. 

[a] Correcting error in charge.— 
It has been held to be within a trial 
eourt’s discretion either to stop im- 
proper argument of counsel or to per- 
mit it to proceed and correct the er- 
ror in the charge. Sayles v. Quinn, 
82 N.E. 713, 196 Mass. 492. 

72. Heck v. Henne, 213 N.W. 112, 
238 Mich. 198. 

73. City of Chicago v. Cunnea, 160 
NE. 559, 329 Th 288. 

74. Amis v. Board of Com’rs of 
Jewell County, 158 P. 52, 98 Kan. 321. 

75. Parker v. United Rys. Co. of 
ray Louis, 133 S.W. 1387, 154 Mo.App. 

26. 


76.--Port- Worth & D.- G- Ry—Go: 
vy. Westrup, (Tex.Commn.App.) 285 S. 


248 Pa. - 


. 
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not such misconduet as would vitiate the trial.77 
[§ 308] 2. Withdrawal or Correction. 


duct consisting of misstatements, 


marks or arguments, may frequently be cured by 
the action of offending counsel himself by promptly 


WwW. 
490]; 


1053 [aff (Civ.App.) > 278 S.W. 

San Antonio, U.-&- G. R. Co. 'v. 
Galbreath, (Tex.Civ.App.) 185 S.W. 
901. 


{a] MDiustrations.—(1) The court’s 
private warning to an attorney that, 
if he asked questions of plaintiff 
sshowing that he was a strike breaker, 
he would be held in contempt of 
court, is not improper. Fort Worth 
Sea CoRR yt CO. Ne, Westrup; (Tex. 
Commn.App.) 285 S.W. 1053 [aff (Civ. 
App.) 278 S.W. 490]. (2) In a per- 
sonal injury action, where counsel 
for plaintiff was each time stopped 
before he made any improper argu- 
ment and nothing actually improper 
was brought before the jury, at- 
tempted improprieties are no ground 
for reversal. San Antonio, U. & G. 
R. Co. v. Galbreath, (Tex.Civ.App.) 
185 S.W. 901. 

77, Jerich v.. Union Pac. “R. Co., 
151 N.W. 310, 97 Neb. 767. 

TSA nes. Dunlop. yv. Us. -S-,.0ht S.C. 
STO LOD US.) 460,41 Hd. 995 2 Beth= 
lehem Shipbuilding Corporation v. 
West & Dodge Co., 10 F.(2d) 289; 
Alaska-Treadwell Gold Min. Co. v. 
Cheney, 162 F. 593, 89 C.C.A. 351; St. 
Louis, etc., R. Co. v. Rose, 159 F. 129, 
86 C.C.A. 144. 

Ala.—Alabama Great Southern R. 
Co. v. Grauer, 102 So. 125, 212 Ala. 
197; Western Ry. of Alabama_v. 
Mays, 72 So. 641, 197 Ala. 367; City 
of Huntsville v. Phillips, 67 So. 664, 
191 Ala. 524; Tutwiler Coal, etc., Co. 
v. Nail, 37 So. 634, 441 Ala. 374; 
Birmingham Electric Co. v. Edge, 114 


So. 791, 22 Ala.App. 279. 
Ark.—Black Bros. Lumber Co. v. 
Person, 258 S.W. 976, 163 Ark. 40; 


St. Louis Southwestern Ry. Co. v. 
Leflar, 149 S.W. 530, 104 Ark. 528; St. 
Vous. Mo4&uS. Ry. Co:!v. Brown, 
140 S.W. 279, 100 Ark. 107; St. Louis, 
2 Pell} 11s Siw 95s 89. 


Wood Hydraulic 
Hoistuc Body (Coy v27hr Prsl055,,. (205 
Cal. 519; California Wine Ass’n vy. 
Commercial Union Fire Ins. Co. of 
New York, 112 P. 858, 159 Cal. 49; 
Mullin v. Rousseau, 297 P. 944, 112 
Cal.App. 719. 

Conn.—Distin yv. Bradley, 76 A. 991, 
83 Conn. 466. 

I1l.—Bennett v. W. M. McAllister 
Co., 241 Ill.App. 502; Simonich v. 
Chicago & Alton R.\Co., 217 I1l.App. 
336. See Kelly v. Chicago City Ry. 
Co., 210 Ill.App. 61; Pirek v. Scott, 
206 Ill.App. 44. 

Iowa.—White v. Chicago & N. W. 
Ry. Co., 124 N.W. 309, 145 Iowa 408; 
Erb v. German American Ins. Co., 67 
N.W. 583, 98 Iowa 606, 40 L.R.A. 845. 

Ky.—Johns Run Coal Co. v. Little 
Fork Coal Co., 3 S.W.(2d) 623, 223 Ky. 
230; Ohio County Drug Co. v. How- 
ard, 256 S.W. 705, 201 Ky. 346, 31 A. 
L:R. 1355; Elkhorn Coal Corporation 
v. Bumpass’ Adm’r, 243 S.W. 32, 195 
Ky. 453. 

Mich.—O’Dell v. Straith, 175 N.W. 
441, 208 Mich. 497; Wheeler v. Jeni- 
son, 79 N.W. 6438, 120 Mich. 422. 

Minn.—Dumbeck v. Chicago Great 
Western Ry. ©o:;.225 IN.W. 111, 177 
Minn. 261; Molin v. Wark, 129 N.w. 


883, 118 Minn. 190, 41 L.R.A.N.S, 346. 


Mo.—Warren v. Giudici, 
(2d) 634; Crockett v. Kansas City 
Rys. Co., 243 S.W. 902; Fitzsimmons 
v. Missouri Pac. R. Co., 242 S.W. 915, 
294 Mo. 551; Pietzuk v. Kansas City 
Rys. Co., 232 S.W. 987, 994, 289 Mo. 
135 [cit Cyc]; Griggs v. Kansas City 
Rys. Co., 228 S.W. 508; Wellman v. 
Metropolitan St. R. Co., 118 S.W. 31, 
219 Mo. 126; Nolan v. Johns, 28 S.w. 
492, 126 Mo. 159; Markley v. Kansas 
City, 286 S.W. 125, 221 Mo.App. 837; 
Green y. Standard Oi! Co. of Indiana, 


50 S.W. 


For later cases, 
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Miscon- 
or improper re- 


(App.) 199 S.W. 746; Sinclair v. Co- 
lumbia Telephone Co., (App.) 195 S. 
W. 558; Almond vy. Modern Woodmen 
of America, 113 S.W. 695, 133 Mo.App. 
382; Hayes v. Continental Casualty 
Co., 72 S.W. 1385, 98 Mo.App. 410. 

Neb.—Golder v. Lund, 70 N.W. 379, 
50 Neb. 867. 

Nev.—Sherman v. Southern Pac. 
Cog di Pi 416, 125 P9095 133; Newsn3. 85, 
Ann.Cas.1914A 287. 

N.H.—Abbott v. Ladd, 161 A. 373; 
Duteny v. Pennichuck Water Co., 146 
A. 161, 84 N.H. 65; Turner v. Cocheco 
Mtea Coat rt TiAgy 99932 750 Ney 52m: 
Genest v. Odell Mfg. Co., 77 A. 77, 
75 N.H. 509; Illinois University v. 
Spalding, 51 JA...731, 71 N. Bey 16350162 
L.R.A. 817; Furnald v. Burbank, 30 
PXey CO (YE ING Sle, ea 

N.Y.—Patterson v. Heiss, 110 N.Y. 
S. 1042. 

Ohio.—Miller v. Auburn Private 
Hotel Co., 32 OhioCir.Ct. 645. 

8.C.—-Crawford v. Rice & Hutchins 
Baltimore Co., 82 S.E. 273, 98 S.C. 121. 

Tex.—Hubb Diggs Co. v. Bell, 293 
S.W. 808, 116 Tex. 427 [answering 
certified questions (Civ.App.) 297 S. 
W. 682]; Texas Standard Cotton Co. 
ve. Hanlan, 15)S.W. 703,79 Tex 678; 
Federal Surety Co. v. Smith, (Civ. 
App.) 25 S.W.(2d) 994 [rev on other 
grounds (Commn.App.) 41 S.W.(2d) 
210]; Schnick v. Morris, (Civ.App.) 24 
S.W.(2d) 491; Springfield Fire & Ma- 
rine Ins. Co. v. Whately, (Civ.App.) 
AILS IW, $287; (St. Bouisy) Sky & in. 
Ry. Co. v. Carter, (Civ-App.) 275 S.W. 
224; St. Louis, B.:& M. Ry. Co. v. 
Davis, (Civ.App.) 262 S.W. 923; Amer- 
ican Ry. Express Co. v. Truede, (Civ. 
App.) 246 S.W. 1088; City of Dallas 
v. Maxwell, (Civ.App.) 231.S.W. 429 
[rev on other grounds (Commn.App.) 
248 S.W. 667, 27 A.L.R. 927]; Win- 
ters v. Duncan, (Civ.App.) 220 S.W. 
219; Hines v. O’Brien, (Civ.App.) 219 
S.W. 497; Black v. Wilson, (Civ.App.) 
187 S.W. 493; Cahoon vy. Anderson, 
(Civ.App.) 138 S.W. 790; St. Louis 
Southwestern R. Co. v. Browning, 118 
S.W. 245, 54 Tex.Civ.App. 521; Texas 
Midland R. Co. v. Geraldon, 117 S.W. 
1004,.54 Tex.Civ.App. 71 [aff 128 S.W. 
611, 103 Tex. 402, 29 L.R.A.N.S.. 799, 
Ann.Cas.1913A 45]; Chicago, ete., R. 
Co. v. Johnson, (Civ.App.) 111 S.W. 
758; Missouri, ete., R. Co. v. Hibbitts, 
109 S.W. 228, 49 Tex.Civ.App. 419; 
San Antonio, ete, R. Co, y. Martin, 
108 S.W. 981, 49 Tex.Civ.App. 197; G. 
A. Duerler Mfg. Co, v. Eichhorn, 99 
S.W. 715, 44 Tex.Civ.App. 638; San 
Antonio, ete., R. Co. v. McMillan, 
(Civ.App.) 98 S.W. 421 [rev on other 
grounds 102 S.W. 1038, 100 Tex. 562]; 
International, ete... R. Co. v. Reeves, 
719 S.-W. 11099, 35° PextCiv. App. - 162: 
sulf, etc., R. Co. v. McMahan, 26 S. 
W. 159, 6 Tex.Civ.App. 601. 

Vt.—Rule v. Johnson, 162 A. 383; 
Landry v. Hubert, 137 A. 97, 100 Vt. 
268; Prouty v. Pellett & Skinner, 117 
A. 373, 96 Vt. 58; Button v. Knight, 
115 A. 499, 95 Vt. 381; Douglass & 
Varnum vy. Village of Morrisville, 95 
A. 810, 89 Vt. 3938; Citizens’ Savings 
Bank & Trust Co. y. Fitchburg Mut. 
Miner Ins! (Coy) S6ecAy, SOS Cyst tors 
Bolton v. Ovitt, 67 A. 881, 80 Vt. 362: 
McKenzie v. Boutwell, 65 A. 99, 79 Vt. 
383; Kilpatrick v. Grand Trunk R. 
Co., 52 A. 531, 74 Vt. 288, 938 Am.S.R. 
887; Currier v.: Robinson, 18 A. 147, 
OdOVity 61.916; 

Va.—P. Lorillard Co. v. Clay, 104 
SSENes 84 127 Wadsiode 

Wash.—Strafford vy. Northern Pac. 
Ry. Co., 164 P. 71, 95 Wash. 450. 

Wis.—Hinton v. Cream City R. Co., 
27 N.W. 147, 65 Wis. 323. 

fa] Spirit and manner of retract- 
ing remark.—While it is, in general, 
true that a full retraction by counsel 
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withdrawing or correcting such remarks or mis- 
statements,‘® which must be done when his atten- 
tion is called thereto,*® or by withdrawal by coun- 
sel coupled with proper admonitions of the court 
to the jury;8° and where the impropriety is such 


of an improper remark to the jury is 
held to cure the mischief done, this 
must depend on the spirit and m@an- 
ner of retraction. Douglas v. Carr, 67 
A. 1089, 80 Vt. 392. 

[b] Withdrawal, if made before 
case is' submitted to jury, is in time. 
Hollenbeck v. Missouri Pac. R. Co., 
38 S.W. 723, 41 S.W. 887, 141 Mo. 97. 


79. Gibbons v. Pennsylvania R. 
Co, 89 A T4383 29P Pa. shade 
80. Ala.—Birmingham Baptist 


Hospital v. Branton, 113 So. 79, 216 
Ala. 326; Birmingham Ry., Light & 
Power Co. v. Sloan, 74 So. 359, 199 
Ala. 268; Alabama Great Southern R. 
Co. vy. Prazier, “9'"So. 7303; 93 "Allas 45s 
30 Am.S.R. 28; Louisville & N. R: 
Co. v. Atkinson, 104 So. 835, 20 Ala. 
App. 620 {cert den 104 So. 837; 213 


Ala. 333]. 

Ark.—F., Keich Mfg. Co. v. Wallace, 
286 S.W.. 815, 171: Ark: 647; Black 
Bros. Lumber Co. v. Person, 258 S.W. 
976, 163. Ark. 2403. 0St, LouissretcheRe 
Con Vv. Pell, 1153S 3We"9575. 89 Arkosie 
Arden Lumber Co. v. Henderson Iron 
Works, etc., Co., 103 S.W. 185, 83 Ark. 
240; Little Rock, etc., R. Co. v. Cave- 
nesse, 2 S.W. 505, 48 Ark. 106. 

D.C.—Washington & O. D. Ry. Co. 
v. Dulany, 53 App.D.C. 67, 288 FE. 421. 

Ill.—Deel v. Heiligenstein, 91 N.E. 
429, 244 Ill. 239 [aff 147 Ill.App. 307]; 
Chicago, ete., R. Co. v. McDonnell, 
62 N.E. 308, 194 Ill. 82 [aff 91 Ill.App. 
488]; Porter v. Day, 44 Ill.App. 256. 
See Johnson v. Hull, 199 Ill.App. 258. 

Ind.—Louisville & Southern Indi- 
ana Traction Co. v. Montgomery, 115 
N.E. 673, 186 Ind. 384; Campbell v. 
Langford, 118 N.E. 571, 66 Ind.App. 
5535 \ 
Iowa.—Evans v. Roberts, 154 N.W. 
923, 172 Iowa 653; Westercamp v. 
»Brooks, 88 N.W. 372, 115 Iowa 159. 

Kan.—Bagnall v. Hunt, 293 P. 733, 
131 Kan. 805. 

Mich.—Pruner v. Detroit United 
Ry., 189 N.W. 48, 173 Mich. 146; Les- 
lie v. Jackson, etc., Traction Co., 96 
N.W. 580, 134 Mich. 518; Evans: v. 
Montgomery, 55 N.W. 362, 95 Mich. 
497 


Mo.—Sullivan v. St. Louis-San 
Francisco Ry. Co., 12 S.W.(2d) 735, 
321 Mo. 697; Eddings v. Childress, 
(App.) 253 S.W. 130; Grace v. Mis- 
souril, K<& T. Ry. Co: (App.) 212085 
W. 41; German-American Bank v. 
Camery, 176 S.W. 1076, 189 Mo.App. 
542; Bolles v. Kansas City Southern 
Ry. Co., 147 S.W. 497, 163 Mo.App. 
697; Collier v. Langan & Taylor Stor- 
age & Moving Co., 127 S.W. 435, 147 
Mo.App. 700; Parker v. St. Louis 
Transit Co., 838 S.W. 1016, 108 Mo. 
App. 465. 

N.H.—Abbott v. Ladd, 161 A. 373; 
Duteny v. Pennichuck Water Co., 146 
A. 161, 84 N.H. 65; Miner v. Knight, 
816, 80 N.H. 423; Olgiati v. 
New England Box Co., 117 A. 735, 80 
N.H. 399; Cavanaugh v. Boston & 
M. R. RB.) 79).A. 694, 76, NE. 68. 

Ohio.—Driscoll vy. Cincinnati Trac- 
tion Co., 102 N.B. 297, 88 OhioSt. 150; 
Cleveland City R. Co. v. Roebuck, 22 
OhioCir.Ct. 99, 12 OhioCir.Dec. 262. 

Pa.—Llewellyn v. City of Wilkes- 
Barre, 98 A. 886, 254 Pa. .196; Cook 
v. Erie Electric Motor Co., 73 A. 1060, 


225 Pa. 91; Keefer v. Mellott, 44 Pa. 
Super. 471; Labar v. Benedetto, 20 
Pa.Dist.“799. 


Tex.—Gulf, etc., R. Co. v. Johnson, 
19 S.W. 151, 83 Tex. 628; Sinclair v. 
Stanley, 7 Sow. 514; 69> Pex: “7dse 
Southern Travelers’ Ass’n v. Master- 
son, (Civ.App.) 48 S.W.(2d) 771;- Mc- 
Mullen v. Parker, (Civ.App.) 45 S.'W. 
(2d) 1011; McDaniel v. State, (Civ. 
App.) 9 S.W.(2d) 478; Galveston, H. & 
S. A. Ry. Co. v. Contois, (Civ.App.) 
279 S.W. 929; Andrews vy. Wilding, 


developments and changes in the law see Annotations, same title and section number, 


a. 


§§ 308-309] 


as to require the intervention of the court, a mere 
withdrawal without any action of the court is not 
It must be clear that the withdrawn 
remark was disregarded by the jury.*? 
remarks cannot be cured by a withdrawal which 
nor by a conditional 
nor by a withdrawal which never- 
theless leaves the improper remarks before the 
Remarks which are not improper need not 


sufficient.*! 
is merely a justification ;** 
withdrawal ;** 


jury.®® 
be withdrawn.’® 


[§ 309] 3. Reprimand of Counsel. 
not counsel’s conduct warrants a reprimand or ad- 
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court.87 


Improper 
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It is perfectly proper for the court to 
censure counsel for manifestly improper conduct,** 
and whenever necessary, the court may, and should, 
reprimand or admonish counsel for improper ques- 
tions of jurors in the voir dire,*® improper opening 
statements,®® undue and improper criticism or abuse 
of opponents®t or witnesses,?? for prompting wit 
nesses,?® asking improper questions of witnesses,** 

interrupting during examination of witnesses,®° or 


indulging in improper statements or arguments be- 


Whether or | fore the jury,°?® 


monition is a matter for the sound diseretion of the 


(Civ.App.) 193 S.W. 192; Freeman v. 


McElroy, (Civ.App.) 126 S.W. 657 5 
San Antonio & A. P. Ry. Co. v. Mar- 
tin, 108 S.W. 981, 49 Tex.Civ.App. 197; 


Consolidated Kansas City Smelting, 
etce., Co. v. Binkley, 99 S.W. 181, 45 
Tex.Civ.App. 100; Cane Belt R. Co. v. 


Crosson, 87 S.W. 867, 39 Tex.Civ.App. 
369; International, ete., R. Co. v. 
Mercer, (Civ.App.) 78 S.W. 562. 


Vt.—Fraser v. Blanchard & Crow- 
levee SGASEO9 Th HA. TIOT 83. Viti 365 
Berry v. Doolittle, 74 A. 97, 82 Vt. 
471; McKenzie v. Boutwell, 65 A. 99, 


79 vt 383. 
Sheboygan Light, 
ehes R. 'Co.78 109 N.W. 9735: 230) Wis. 


81. Louisville & N. R. Co. vy. King, 
73 So. 456, 198 Ala. 168; Robertson v. 
Madison; 29 Ace 777, 67 N.H. 20535 P. 
Lorillard Co. v. Clay, 104 S.E. 384, 
127 Va. 734. See Shurlow v. Hoadley, 
186 Ill.App. 328. 

82. Olena v. Standard Oil Co., 135 
A. 27, 82 N.H. 408; Fuller v. Maine 
Cent. R. R., 100 A. 546, 78 N.H. 366; 
Lamy v. Demers, 94 A. 262, 263, 77 
N.H. 563; Toledo, St. L. & W. R. Co. 
v. Burr & Jeakle, 92 N.E. 27, 82 Ohio 
St.24/29, 137,.Am:S.R.. 7171. 

“When exception was taken to the 
improper statement, it was incum- 
bent upon the defendant to withdraw 
it, obtain an instruction to the jury 
not to consider it, and a finding of 
fact from the presiding justice that 
the trial was not rendered unfair 
thereby.” Lamy v. Demers, supra. 

83. Continental Jewelry Cones 
Cunningham, (Tex.Civ. App.) 250 S.W. 
319. 

84. Jackman v. St. Louis & H. Ry. 
Co., (Mo.App.) 206 S.W. 244; Houston 
Electric Ca v. Schmidt, (Tex.Civ. 
233 S.W. 637 [rev on other 

(Commn.App. ) 2400 Ss. 
1019]. 


85. Hambleton v. U. Aja Granite 
Co. 115A. 102, 96 Vt. 295; Barrell v. 
Dickinson, 74 A. 234, 82 vt. Bode 


86. In re Martin’s Will, 104 A. 100, 
92 Vt. 362. 
87. Raleigh v. Raleigh, (Mo.App.) 


5 S.W.(2d) 689: Malone v. Harlin, 278 
S.W. 806, 220 Mo.App. 102. 3 
g8. Tuller v. Ginsburg, 57 N.W. 
1099, 99 Mich. 137. 

89. Kelley v. Sinn, (Mo.App.) 277 
S.W. 360. 

90. People v. 114 N.E. 685, 
276 Ti. 332. 
91. Blyston-Spencer Vv. ‘United 
SiCo. Of, (St; duis, <152) Mo.App. 
118)0132° SW. 1175: Lamborn & ,Co. 
v. Hollingsworth & Hatch, 142 S.E. 
19: 2195 2 N.C, 350.) Maney. v.. Green- 
wood, 109 S.E. 636, 132 INC. bios bhas= 
ka v. Saunders, 153 A; 451, 103 Vt. 
204; Herrick v. Town of Holland, 77 
A. 6, 83 Vt. 502; Eagle, Star and 
British Dominions Ins. Co. v. Heller, 


May, 


140 SE. 3147 149 Va. 82, 57 A.L.R. 
490. 
92. Fitzgerald v. Detroit United 


Reve, dae N.W. 608, 206 Mich. 273; Hef- 
fernan v. O’Neill, 96 N.W. 244, 1 Neb. 
(Unoff.) 363; Sheinman Bros. v. Hoy- 
land-Sardeson-McColm Co., 78 Pa.Su- 
per. 479; Motley v. Lawrence, (Tex. 
Civ.App.) 283 S.W. 699. 

93. Colton v. O’Brien, (Cal.App.) 
PARE CAC D IIE 


[64 C. J.—19] 


94. Rich v. Johnston, 103 A. 1003, 
92 Conn. 599; Heineke v. Chicago 
Rys. Co., 116 N.E. 761, 279 Ill. 210 [aft 
199 Ill.App. 399]; Kinsey v. Farmers’ 
State Bank of Neosho Falls, 297 P. 
693, 132 Kan. 694; Hansen v. Boots, 
168 N.W. 798, 41 S.D. 96, 

95. Loreno v. Ross, 133 So. 251, 222 
Ala. 567; Laporte v. Cook, 48 A. 798, 
22 RT. 554. 

96. Ga.—Alvaton Mercantile Co. v. 
Caldwell, 128 S.E. 781, 34 Ga.App. 151. 

Ky.—Connecticut Ins. Co. v. T. C. 
Caummisar & Sons, 291 S.W. 776, 218 
Ky. 378; Manwaring v. Geisler, 244 
S.W. 292, UGH Key. BALL OF Owensboro 
Shovel & Tool Co. v. Moore, 157 S.W. 
1121, 154 Ky. 431. 

Mass.—Clark vy. Lowell, 1 Allen 180. 

Mich.—Amperse v, Fleckenstein, 34 
N.W. 564, 67 Mich. 247. 

Mo.—Wright v. Quattrochi, 49 S.W. 
(2a) 3; Smith v. St. Louis Southwes- 
tern Ry. Co., (App.) 31 S.W.(2d) 105; 
Edwards v. Smith, (App.) 286 S.W. 
428; Blyston-Spencer v. United Rys. 
Co. of Sta Louish) 132 “Siw 75, 152 
Mo.App. 118. 

N.J.—Gilbert v. Junior Trucking 
Conporzeteiy 141 A. 776, 104 N.J.Law 


Pa.—Derflinger v. Ward Baking Co., 


141° Aw1495, 292) Pas 575; Randal’ v. 
Gould, 18 Pa.Dist. 6. 
Tex.—Green vy. Green, (Civ.App.) 


235 S.W. 980. 

Vt.—Shores v. Simanton, 130 A. 697, 
ORV ih OTe 

[a] Comment on evidence that has 
been ruled out may properly be 
stopped by the court. Southern R. 
Co. Vv. Shaw, 86.F: 865, 31. CCA. 770: 
Bailey & Co. v. Ogden, 75 Ga. 874. 

97. U.S.—Fidelity & Casualty Co. 
of New York v. Niemann, 47 F.(2d) 
1056; Brooklyn Heights R. Co. v. 
Ploxin, 294 F. 68 [cert den 44 S.Ct. 
181, 268 U.S. 719, 68 L.Ed. 524]; St. 
Louis Smelting & Refining Co. v. 
Henke, 277 F. 665. 

Ala.—Birmingham Electric Co. v. 
Guess, 131 So. 883, 222 Ala. 280; Mo- 
bile Light & R. Co. v. Gallasch, 97 
So. 733, 210 Ala. 219. 

Ariz.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 30 Ariz. 204. 

Ark.—American Ins. Co. v. Mordic, 
271 S.W. 460, 168 Ark. 795. 

Cal.—Story v. Green, 130 P. 870, 164 
Cal. 768, Ann.Cas.1914B 961; Matts 
v. Borba, 37 P. 159; Clark v.. Pacific 
Gas & Blectric Co., 5 P.(2d) 58, 6 P. 
(2d) 297, 118 Cal.App. 344. 

Colo.—Idaho Gold Coin Min. & Mill. 
Co. v. Colorado Iron’ Works Co., 111 
P. 558, 49 Colo. 66; Denver, etc., R. 
Co. v. Nye, 47 P. 654, 9 Colo.App. 94. 

Conn.—Rogers v. City of Meriden, 
aa A. 735, 109 Conn. 324, 71 A.L.R. 


wer ual ee Vou Mace. 193) SiH 5925 
147 Ga. 136; Georgia: Life Ins. Co: 
v. Hanvey, 85 S.E. 1036, 148 Ga. 786; 


Central Georgia Power Co. vy. Corn- 
well, 81 S.E. 882, 141 Ga. 643; West- 
ern, etc., R. Co. v. Ledbetter, 25 S.E. 
663,099) Ga. so18. 

11]l.—Heineke vy. Chicago Rys. Co., 
116 N.E. 761, 279 Tl. 210 Laffi 199, Ti 
App. 399]; McInerney v. Western 
Packing & Provision Co., 94 N.E. 519, 
249 Ill. 240 [aff 154 Ill.App. 559]; Chi- 
cago, ete., R. Co. v. Zapp, 70 N.E. 623, 


and such action by the trial court 


will ordinarily cure the impropriety,°* if the mis- 


209 Ill. 339 [aff 110 Ill.App. 553]; 
Quincy Gas, ete. Co. v. Baumann, 
67 N.E. 807, 203 Ill. 295 [aff 104 Ill. 
App. 600]; Monmouth Min., etc., Co. 
v. Erling, 36 N.E. 117, 148 Ill. 521, 39 
Am.S.R. 187; Chicago v. Leseth, 32 
N.E. 428, 142 Ul. 642; Smiley v. Scott, 
Citgo Bae App. 555 [aff 53 N.B. 544, 179 
Tll. 142]. See Feldman v. Chicago 
Rys. Co., 205 Ill.App. 288. 

Iowa.—Lamp y. Lannegan, 188 N. 
W. 982; Ellis v. Barkley, 142 N.W. 
203, 160 Iowa 658. 

Ky.—Louisville, ete, R. Co. v. 
Pointer, 69 S.W. 1108, 113 Ky. 952, 24 
eye 25 

Mass.—American Electrical Works 
v. New England Electric R. Constr. 
Co., 72 N.E. 64, 186 Mass. 546. 

Mich.—Hatton v. Stott, 189 N.W. 
850, 220 Mich. 262; Goldman vy. De- 
troit United Ry., 166 N.W. 1007, 200 
Mich. 543; Robbins v. Magoon & Kim- 
ball Co., 159 N.W. 323, 193 Mich. 200; 
Millspaugh v. Schultz, 146 N.W. 634, 
180 Mich. 310; Township of Deep Riv- 
er v. Van Antwerp, 140 N.W. 531, 174 
Mich. 19; Bennett v. Miller’s Estate, 
125 N.W. 2, 160 Mich. 309; Samberg 
v. Knights of the Modern Maccabees, 
123 N.W. 25, 158 Mich. 568, 133 Am. 
S.R. 396; McKnight v. Detroit, etce., 
R. Co. ST INIWe 0122135) Mich 307; 
Glasier v. Ypsilanti, 87 N.W. 52, 127 
Mich. 674; Warn vy. Flint, 104 N.W. 
37, 140 Mich. 573; Leach v. Detroit 
Electric R. Co., 84 N.W. 316, 125 Mich. 
373; Ford v. Cheever, 71 N.W. 837, 
113 Mich. 440; Wenzel y. Johnston, 70 
N.W. 549, 112 Mich. 243; Tunnicliffe 
v. Bay Cities Consol. R. Co., 65 N.W. 
226, 107 Mich. 261. 

Minn.—Sticha v. Benzick, 194 N.W. 
752, 156 Minn. 52. 

Miss.—Dabbs v. Richardson, 102 So. 
769, 1387 Miss. 789. 

Mo.—Henry v. Illinois Cent. R. Co., 
3 S.W.(2d) 1004, 319 Mo. 432; Crock- 
ett v. Kansas City Rys. Co., 243 S.W. 
902; Fuller v. Robinson, 130 S.W. 
343, 230 Mo. 22, Ann.Cas.1912A 938; 
Wellman v. Metropolitan St. Ry. Co., 
118 S.W. 31, 219 Mo. 126; Wendler v. 
People’s House Furnishing Co., 65 S. 
W. 737, 165 Mo. 527; Gossett v. Kan- 
sas City Public Service Co., (App.) 
LT. Siw. (20)> 38%23) City, BrusteCoiive 
Cunningham, (App.) 7 S.W.(2d) 456; 
Hayward v. People’s Motorbus Co. of 
St. (Louis; 7 (App.))” 1 Siws (2d) 1252 
Wair v. American Car & Foundry Co., 
(App.) 300 S.W. 1048; Langley v. 
Federal Lead Co., (App.) 261 S.W. 


688; Ingram v. Poston, (App.) 260 S. 
W. 773; Williams v. Columbia Taxi- 
cab Co., (Mo.App.) 241 S.w. 970; 


Weinlein v. Peoples, (App.) 241 S.W. 
645; Smith v. Sickinger, (App.) 221 
S.W. 779; Grace v. Missouri, K. & T. 
Ry. Co., (App.) 212 S.W. 41; Torrey- 
son v. United Rys. Co. of St. Louis, 
145 S.W. 106, 164 Mo.App. 366 [aff 
152 S.W. 32, 246 Mo. 696]; McGinnis 
v. R. M. Rigby Printing Co., 99 S.W. 
4,122 Mo.App. 227; Bradley v. Spick- 
ardsville, 90 Mo.App. 416; Cullar v. 
Missouri, etc., R. Co., 84 Mo. App. 340; 
George v. Chicago, etc., R. Co., 57 Mo. 
App. 358. 

Neb.—Brown v. Silver, 96 N.W. 281, 
2 Neb (Unoff.) 164. 

N.,H.—Turner v. Cocheco Mfg. Co., 
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conduct is not repeated.®& 


court.®® 


faction of opposing counsel, the 


reprimand counsel. 


tified by the facts or evidence.® 


the improper statement stricken.° 


reprove or rebuke counsel, in the presence of. the 
jury, for the use of contemptuous language and 


N.J.—Christensen v. Lambert, 49 A. 
577, 66 N.J.Law 531 [aff 51 A. 702, 
67 N.J. Law 341]. 

N.Y.—Gould v. Moore, 40 N.Y.Su- 
per. 387. 

Tex.—Brown v. Perex, 34 S.W. 725, 
89 Tex. 282; Galveston, He, & SacAc Ry. 
Co. v. Wells, (Civ.App.) 15 S.W.(2d) 
46 [aff 50 S.w. (2d) 247); First Nat. 
Bank v. Sokolski, (Tex.Civ.App.) 150 
S.W. 312; International, ete;, Rv Co; 
v. Reeves, 79 S.W. 1099, 35: Tex.Civ. 


App: 162; Chicago, R. I. & T. R. Co. 
‘Ve Musick, 76. SYW. 219; 33 Tex.Civ. 
INO oy JUveRedsyaheen te Burghart, 41 S.W. 


389, 16 Tex. Civ.App. 78. 

Utah.—Staton v. Western Macaroni | 
Mfg. Co., 174 P. 821, 52 Utah 426: 

Vt.—Russ v. Good, 102 A. 481, 192: 
Vt. 202; Carleton v.. KE. & T. Fair- 
banks & Co., 93 A. 462,°88 Vt. 53Tyr} 
Rea v. Harrington, 2 Av '475, 58 Vt. 
181, 56 Am.R. 561. 

Wash. —Slattery v. City: of Seattle, 
13 P.(2d) 464; Dixon v. Haynes, 262 
P. 119, 146 Wash. 163, 55 A.L.R. 1218; 
Plastino v. City of Seattle, 205 P. 404, 
119 Wash. 195. 

Wis.—kKiekhoefer v. Hidershide, SY 
N.W. 189, 113 Wis. 280. 

fa] Admoazition and withdrawal.— 
The misconduct of plaintiff’s counsel 
was not reversible where the court 
stopped counsel and admonished him 
that his language was improper, and 
where counsel withdrew the state- 
ment and asked the jury not to con- 


sider it. Wellman v. Metropolitan St. 
Ry. Co., 118 S.W. 31, 219 Mo. 126. 
{b] Reprimand or admonition held 


sufficient.—(1) A reference by coun- 
sel on the second trial of a case to 
the former verdict was cured when 
on objection the court rebuking coun- 
sel stated that the verdict on the for- 
mer trial had nothing to do with the 
case. Bolles v. Kansas City South- 
ern Ry. Co., 147 S.W. 497, 163 Mo.App. 
697. (2) Where the trial judge, when 
a paper not in evidence was comment- 
ed on by counsel,. promptly stated 
that comment should not be made on' 
a paper not offered in evidence, and 
afterward repeated his caution and 
ordered counsel to omit such argu- 
ment, any harm done by the argu- 
ment was cured. B. Marx & Sons v. 
King, 144 N.W. 553, 177 Mich. 662. 
(3) A caution to counsel against com- 
ment upon a matter not in evidence, 
in response to an objection, sufficient 
to cause counsel to desist, and a judi- 
cial declaration that the matter is not 
in evidence, eliminates the remark 
from the jury. Hodge v. Charleston 
Interurban R. Co., 90 S.E. 601, 79 W. 
Va. 174. (4) The court having ad- 
monished counsel not to interrupt op- 
posing counsel again during the jury 
argument, it did all that was requir- 
ed under the peculiar. circumstances 
of the case. Chicago, R. I. & G. Ry. 
Co. v. Harris, (Tex.Civ.App.) 28 S.W. 
(2d) 611. (5) The error resulting 
from the misconduct of the attorney 
for the successful party in stating to 
a physician, while testifying on cross- 
examination, that he did not think 
there was a physician who. would 


The sufficiency of the 
reprimand is a matter for the discretion of the 
Where remarks are withdrawn and ex- 
plained to the jury at the request and to the satis- 


A remark obviously made in 
a spirit of levity need not be severely rebuked.? 
Counsel will not be reprimanded. for remarks jus- 
No rebuke is nec- 
essary where opposing counsel, by his objection and 
correction of the misstatement, has cured the im- 
propriety,* nor where the court immediately ordered 
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court need not 
improper.® 


ment.!° 


The court may 


falsify about a material fact, made 
after the witness had stated that he 
did not suppose there was a lawyer 
who would take the case, was cured 
by the statement of the court that 
neither the witness nor the attorney 
should have made- the remarks. 
Grimme vy. General Council of Fra- 
ternal Aid Ass’n, 132 N.W. 497, 167 
Mich. 240. (6) A ruling cautioning 
an attorney in his remarks to keep 
within the record cures any improper 
inferences from the evidence made by 
him in argument. Lamond vy. Ray- 
burn, (Iowa) 162 .N.W. 758. (7) 
Where plaintiff's counsel’s insistence 
on a course of cross-examination rul- 


ed out by the court called forth an | 


obnoxious remark from defendant’s 
counsel, whereupon the court rebuked 
‘poth ‘by: telling them to proceed with 
the trial, it was not error for the 
court to refuse further to censure or 
reprimand defendant’s counsel. Nel- 
son v. Gjestrum, 136 N.W. 858, 118 
Minn. 284. (8) The court’s stern at- 
titude compelling counsel to with- 
draw a question and apologize pre- 
vents any possible harm from coun- 
sel’s misconduct in the examination 
of a witness. Princell v. Pickwick 
Greyhound Lines, 262 Tll.App. 298. 
(9) The court’s admonition to coun- 
sel to confine himself to the evidence 
sustains a motion for rebuke for prej- 
udicial argument. Shields v. Ameri- 
can Car & Foundry Co., (Mo.App.) 
293 SW.) 77 

[c] Reprimand or admonition held 
insufficient.—(1) Where plaintiff’s at- 
torney during argument to the jury 
stated that defendant, who was with- 
in the draft age and evading military 
service, was trying to cheat plaintiff, 
who was offering his life in his coun- 
try’s cause, and asked the jury which 
of the two they would believe, the 
court should have more emphatically 
condemned the statement than by 
merely stating to counsel that the 
statement was improper. Childs v. 
Neal, 211 S.W. 660, 188 Ark, 578. (2) 
Where the court merely stated that 
the matter was not to be considered 
‘by the jury, this cannot be consider- 
ed a sufficient reprimand of the of- 
fending counsel. Williams v. Colum- 
bia Taxicab Co., (Mo.App.) 241 S.w. 
970. (8) Where counsel for plaintiff, 
after some quite inflammatory re- 
marks, argued the law to the jury as 
to defendant’s duty to care for a 
young child, heating it incorrectly, 
Whereupon, on objection by the de- 
fense, the court stated that it dis- 
agreed with plaintiff's counsel, who 
stated that he understood he could 
argue his view of the law to the jury, 
whether right or wrong, a reply by 
the court that counsel might go 
ahead, that it was for him to deter- 
mine, that he had wide experience in 
trying cases, and that the court would 
not stop him, was not sufficient to 
render the argument nonprejudicial, 
the court’s remarks being susceptible 
of the meaning that counsel’s views 
were as likely to be right as those of 
the court. Keeley v. City Electric 


placid direction by the court will not eiee® 
trial court may prohibit counsel, whose associate — 
is arguing the case to the jury, from making audi- 
ble suggestions to such associate during the argu- 


Corrections or repri- 


The 


[§ 310] 4. Admonitions to Jury. Whenever nec- 
essary, the court may, and should, admonish the ~ 
jury to disregard improper arguments or remarks ~ 
| or misconduct of counsel,t! whether requested to 


Ry. Co., 133 N.W. 1085, 168 Mich. 79. 

98. Chicago, etc., R. 
inger, 53. N.E: 320, 178 Ill. 536 [aff 
77 Ill.App. 186]. 

99. Clark v. Missouri Pac. R. Co., 
(Mo.App.) 40 S.W.(2d) 509. “ 

[a] Thus, where the court repri- 
manded counsel for improper argu- 
ment and directed the jury to disre- 


conduct tending to bring the court into contempt.® ij 
It is not the duty of the court to reprimand counsel 
in the presence of the jury where the improper ar- — 
gument has been excluded.” 
ahs by the-court, which mislead the jury, are 
Where a rebuke is warranted, a mere 


es Eee 


= 


Co. v. Clem=- ~ 


gard the statements, no abuse of dis- — 


cretion appeared as regards alleged 
inadequacy of the reprimand. 
v. Missouri Pac. R. Co., 


(Mo.App.) 
40 S.W.(2d) 509. 


Clark — 


oe 


1. Kirkpatrick v. Wells, (Mo.) 51 
S.W.(2d) 36. P 
2. <A. L. Clark Lumber Co. v. Bo- 


lin, 133 S.W. 1116, 97 Ark. 344. 

32‘ Hall ive Jones, 195 S.W. 399, 129 
Ark. 18; Peterson v. Fleming, 297 S. 
W. 163, 222 Mo.App. 296. 

4. State ex rel. Shipman v. Allen, 
128 S.W. 809, 144 Mo.App. 234. 

5. 
482, 193 Mich. 133. 

6. Hurst v. Williams, 102 S.W. 
LEG St Reyne 658; Oliver v. Jessup, 
100 N.W. 900, 137 Mich. 642; Lisonbee 
v. Monroe Irr. Co., 54 P: '1009; 18 Utah 
ceo 72 Am.S.R, 784, 

Corr, 124 So. 294, 220 Ala. 127. 

8. Ideal Motor Co. v. Warfield, 277 
S.W. 862, 211 Ky. 576. 

oh 
ment To., (Mo.App.) 24 S.W.(2d) 166; 
Warren v. Guidici, 
(2a) 541; Jackman v. St. Louis & H. 
Ry. ..Co., (Mo.App.) 206 S.W.. 244; 
Bishop v. Hunt, 24 Mo.App. 373. 

[a] Illustrations.—(1) Where, on 
defendant’s objection. to argument, 
the court merely told the party to 
proceed, such argument relative to 
defendant’s failure to produce a pri- 
or statement of a witness, together 
with argument that plaintiff’s witness 
was one who could not be reached, re- 
quired reversal. .Ryan v. Sheffield 
Car & Equipment .Co., (Mo.App.) 24 
S.W.(2d) 166. (2) Unwarranted ar- 
gument, in an action for injuries, that 
defendant “tanked up on liquor and 
went out on the public highway,” re- 
quired reversal, where the court on 
objection merely told counsel to stay 
within the record. Warren v. Giudici, 
(Mo.App.) 9 S.W.(2d) 541. 

10. Hathaway v. Detroit, ete, R. 
Co., 83 N.W._ 598, 124 Mich. 610. 

11. D.C.—Pickford v. Hudson, 32 
App.D.C. 480. 

Ga.—Collins Park, etc., R. Co. v. 
Ware, 37 S.E. 975, 112 Ga. 668; City 
of Americus Me Gammage, 84 S. B. 144, 
15 Ga.App. 

Ill. cay AW v. Klawans, 143 N.E. 
866, 312 Ill. 299 [rev 228 Ill. App. 126, 
and cert den 46 S. Ct. 637, 271 U.S. 685, 
70 L.Ed. 1151). 

Ind.—Inland Steel Co. v. Gillespie, 
104 N.E. 76, 181. Ind, °633;-U. (SS: @e- 
ment Co. v. Cooper, (App.) 82 N.E. 
981; Chicago, ete, R. Co. v. Martin, 
63 N.E. 247, 28 Ind.App.. 468. 

Towa.— Quillen v. Lessenger, 181 N. 
W. 8, 190 Iowa 939. 

Md.—Brotherhood of Locomotive 
Firemen & Engineers v. Nash, 125 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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South Central Telephone Co. v. 
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do so or not,?? but especially when properly re- 
quested so to do;'® and, unless the misconduct is 
so prejudicial that its injurious effect cannot be 


441, 144 Md. 623. 

Mass.—Koplan vy. Boston Gaslight 
Go.; 58 N.B. 183, 177 Mass. 15. 

Mich.—Barnaby v. Vorauer, 180 N. 
W. 477, 212 Mich. 395. 

N.H.—Burnham y. Stillings, 79 A. 
98%, 76 N.He 122. 

N.Y.—Kraus v. Sobel, 196 N.Y.S 
845, 208 App.Div. 582; Gens v. Reib- 
stein, 143 N.Y.S. 1103. 

Ohio.—Herman v. Teplitz, 148 N.E. 
641, 113 OhioSt. 164; Cincinnati Gas, 
etc., CO. WN. Coffelder, 11 OhioCir.Ct. 
N.S. 289, 31 OhioCir.Ct.. 26; Heran- 
court Brewing Co. v. Frank, 31 Ohio 
Cir.Ct. 277; Steen v. Friend, 20 Ohio 
Cir.Ct. 459, 11 OhioCir.Dec. 235. 

Okl1.—St. Louis & S. F. R. Co. v. 
STACY. 1 ie b. 800.0 OK. 165: 

Or.—Graham v. Corvallis & Eastern 
Reo, Lae eta 11 One At 

Pa.—Gibbons v. Pennsylvania R. 
Co., 139 A. 743,291 Pa. 141; Randal v. 
Gould, 18 Pa.Dist. 6. 

Tex.—Bruvere v. Liberty Nat. Bank 
of Waco, (Civ.App.) 262 S.W. 844; 
Western Union Telegraph Co. v. Vick- 
ery, (Civ.App.) 158 S.W. 792; South- 
western Telegraph & Telephone Co. v. 
Taylor, (Civ.-App.) 118 S.W. 188; Tex- 
as Cent. R. Co. v. Parker, 77 S.W. 42, 
83 Tex.Civ.App. 514. 

Utah.—Jensen v. Utah Ry. Co., 270 
P, 349, 72 Utah 366. 

Wash.—Kinnane v. Conroy, 101 P. 
223, 52 Wash. 651. 

12. Davisson v. Eastland County, 
(Tex.Civ.App.) 6 S.W.(2d) 782. 

13. Davis v. Quattlebaum, 97 So. 
701, 210 Ala. 242; Pelham & H. R. Co. 
v. Bliiott, 75 S.E. 1062, 11 Ga.App. 
621; Barton v. Lary, (Tex.Civ. App.) 
283 S.W. 920. 

[a] Effect of refusal to admonish. 
—Errors in not restraining improper 
questions and not instructing the 
jury to disregard improper answers 
when requested to do so are not cured 
by a subsequent order to strike im- 
proper argument. City of Chicago v. 
Cunnea, 160 N.E. 559, 329 Ill. 288. 

14. See infra § 312. 

15. U.S.—Graham v. United States, 
34 S.Ct. 148, 231 U.S. 474, 58 L.Ed. 
319 [aff 188 F. 651, 110 C.C.A. 465]; 
Maryland Casualty Co. v. Kelly, 45 F. 
(2d) 788 [aff 45 F.(2d) 782]; Bethle- 
hem Shipbuilding Corporation v. West 
& Dodge Co., 10 F.(2d) 289; Fire 
Ass’n of Philadelphia v. Oneida Coun- 
ty Macaroni Co., 294 F. 633; Balaklala 
Consol. Copper Co. Vv. Reardon, 220 F. 
584, 136 C.C.A. 186 [aff 193 F, 159 51; 
Pacific Telephone & Telegraph Co. v. 
Parmenter, 170 F. 140, 95 C.C.A.. 382; 
Weeks v. Scharer, 129 F. 333, 64 C.C. 
pA e) 1), 

. Ala.—White Swan Laundry v. Blue, 
137. So. 898, 223 Ala. 663; Birming- 
ham Electric Co. v. Wood, 130 So. 786, 
222 Ala. 103; Alabama Power Co. vy. 
Elmore, 130 So. 413, 222 Ala. 6; Ala- 
bama Lime & Stone Co. v. Adams, 119 
So. 853, 218 Ala. 647; Life & Casualty 
Ins. Co. v. Cain, 116 So. 154, 217 Ala. 
301; Birmingham Electric. Co. v. 
Cleveland, 113 So. 4038, 216 Ala. 455; 
Birmingham Baptist Hospital v. 
Branton, 113 “So. 79, ‘216 Ala. 326; 
Birmingham Amusement Co. v. Nor- 
ris, 112) So. 633, 216 Ala. 138, 53° ALL. 

‘ ; Smith v. Clemmons, 112 So. 
442, 2 °C) (OF Trame er! Co. vi 
Abramson, 110 So. 152, 215 Ala. 174; 
Alabama Power Co. v. Goodwin, 106 
So. 239, 214 Ala. 15; Louisville & N. R. 
Co. v. Cunningham Hardware Co., 104 
So. 433, 213 Ala. 252; Louis Pizitz 
Dry Goods Co. v. Yeldell, 104 So. 526, 
213° Ala. 222) [afi 47 S.Ct..509, 274 U.S. 
mor 71 Ted: 9529) (S1PAlTER.. 13764); 
Tennessee River Nav. Co. v. Walls, 
96 So. 266, 209 Ala. 320; Alabama Fuel 
& Iron Co. v. Williams, 91 So. 879, 207 
Ala. 99; Howell v. Smith, 91 So. 496, 
206 Ala. 646; Montgomery Light & 
Water Power Co. v. Thombs, 87 So. 
205, 204 Ala. 678; Clark-Pratt Cotton 
Mills Co. v. Bailey, 77 So. 995, 201 
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Ala. 333; Birmingham Electric Co. 
v. Edge, 114 So. 791, 22 Ala.App. 279. 

Ark,—Vineyard v. Storm, 51 S.W. 
(2a) 860; Brown y. Girard Fire & Ma- 
rine Ins. Co., 32 S.W.(2d) 305, 182 
Ark. 671; Ellis & Lewis v. Warner, 20 
S.W.(2d) 320, 180 Ark. 53; United Or- 
der of Good Samaritans v. Lomax, 288 
S.W. 709, 172 Ark. 330; Kennedy v. 
Quinn, 266 S.W. 462, 166 Ark, 509; 
Viraldo v. Hohenschultz, 261- S.W. 
314, 164 Ark, 192; Southern Anthra- 
cite Coal Mining Co. v. Rice, 245 S.W. 
805, 156 Ark. 94; Central Coal & Coke 
Co. v. Orwig, 235 S.W. 390, 150 Ark. 
635; Terry Dairy Co. v. Parker, 223 
S.W. 6, 144 Ark. 401; Chess & Wy- 
mond Co. vy. Wallis, 203 S.W. 274, 134 
Ark. 136; Hall v. Jones, 195 S.W. 399, 
TA OP Atel Sit AST Clark Lumber Co. 
Vv. Pickett, 193 S.W. 793, 128 Ark. 639; 
Kansas City Southern Ry. Co. v. Bur- 
ton, 183 S.W. 189, 122 Ark. 297; St. 
Louis, I. M. & S. Ry. Co. v. Elrod, 173 
S.W. 8386, 116° Ark. 514; Ft: Smith 
Lumber Co. v. Shackleford, 171 S.W. 
99,,115 Ark. 272; St. Louis, I. -M..&'s. 
Ry. Cor ove Drumright, 166 S.W. 938, 
112 Ark. 452; Ferguson & Wheeler 
Land, Lumber & Handle Co. v. Good, 
165 S.W. 628, 112 Ark. 260; St. Louis, 
IM. & S. R. Co. v. Brogan, 151 S.W. 
699, 105 Ark. 533; Jenkins v. Quick, 
151 S.W. 1021, 105 Ark. 467; St. Lou- 
is, I. M. & S: Ry. Co. v. Aiken, 140°S. 
W. 698, 100 Ark. 437; Western Union 
Telegraph Co. v. Webb, 135 S.W. 366, 
OS ATK Sie St piOUisee In Vie earz se 
R. Co. v. Devaney, 135 S.W. 802, 98 
Ark. 83; Southern Anthracite Coal 
Co. v. Bowen, 124 S.W. 1048, 93 Ark. 
140; Arden Lumber Co. v. Henderson 
Iron Works & Supply Co., 103 S.W. 
185, 83 Ark. 240; Carpenter v. Ham- 
THEI LOMMISs Vie OF Ose ONAL IG a OA Te mIRC, 
Smith Lumber Co. v. Cathey, 86 S.W. 
806, 74 Ark. 604; Day v. Ferguson, 85 
S.W. 771, 74 Ark. 298. 

Cal. —Borland Vi Key System 
Transit'Co., 270 -P. -194, 205 Cal hose 
Hurtado v. San Diego Electric Ry. 
Co., 268 P. 620, 204 Cal. 446; Dullanty 
v. Smith, 265 P. 814, 208 Cal. 621; 
White v. Red Mountain. Fruit Co., 199 
P. 318, 186 Cal. 335; Allen v.. McKay, ' 
70 P. 8; Baker v. Market St. Ry. Co., 
(App.) 11 P.(2d) 912; ‘Handley v. 
Lombardi, (App.) 9 P.(2d) 867; 
rett v. Harman, 1 P.(2d) 458, 115 Cal. 
App. 283; Hodge v. Weinstock, Lu- 
bin & Co., 293 P. 80, 109 Cal.App. 393; 
Dermer’ v.° Pistoresi, ‘293..P.* 78; 109 
Cal.App. 310; Olden v. Babicora De- 
velopment Co., 290 P. 1062, 107 Cal. 
App. 399; Hasty v. Trevillian, 283 P. 
148, 102 Cal.App. 405; Crabbe. v. 
Rhoades, 282 P. 10, 101 Cal.App. 503; 
Toon v. Pickwick Stages, Northern 
Division, 272 P. 797, 95 .Cal.App. 370; 
Reneau., v. Hirsch, 262 P. 1100, 88 Cal. 
App. 1; Klingenstein v. Miehle Print- 
ing Press & Mfg. Co., 182 P. 768, 41 
Cal.App. 352; Hansbrough v. Mann, 
146 P. 896, 26 Cal.App. 261; Lanigan 
v. Neely, 89 P. 441, 4 Cal.App. 760. 

Colo.—Averch v. Johnston, 9 P.(2d) 
291, 90 Colo. 321; Capitol Syndicate 
v. Green, 230 P. 1007, 76. Colo. 315; 
Curtis-ve Marrar; 201 o2:/3i86,072: Colo, 
355; Florence & C. C. R. Co. v. Kerr, 
151 P. 489, 59 Colo. 539. 

Conn.—De lucia v. Kneeland, 142 
A. 742, 108 Conn. 191; Slade v. Har- 
ris, 135 Ay 570,105 Conn. 436; Arch- 
ambeault vy. Jamelle, 124 A. 820, 100 
Conn. 690; Koskoff v. Goldman, 85 A. 
588, 86 Conn. 415. 

D.C.—Washington & O. D. Ry. Co. 
y. Smith, 53 App.D.C. 184, 289 F. 582. 

Fla.—Sutton v. Hancock, 141 So. 
5382. 

Ga.—Central Georgia Power Co. v. 
Cornwell, 84 S.E. 67, 148 Ga.' 9; 
O’Neill Mfg. Co. v. Pruitt, 36 S.BE. 59, 
110 Ga. 577; Richmond, etc., R. Co. v. 
Mitchell, 22 S.E. 124, 95 Ga. 78; Rob- 
inson v. Stevens, 21 S.B. 96,.93 Ga. 
535; Towner v. Thompson, 9 S.E. 672, 
82 Ga. 740;. Barrow County Cotton 
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eradicated,1* the error in counsel’s misconduct is 
cured by an admonition to disregard the improprie- 
ty,1® by eautioning the jury to decide the case on 


Mills v. Lott, 162 S.E. 827, 44 Ga.App. 
634; Chunn v. McRae, 159 S.EB. 13 0, 43 
Ga. App. 417; Atlanta & W. P. R. Co. 
v. Smith, 142 S.E. 308, 38 Ga.App. 20; 
Sterchi Furniture Co. v. O’Neill, 139 
S.E. 825, 37 Ga.App. 265; Furney v. 
Tower, 137 S.E. 850, 36 Ga.App. 698; 
City Electric R. Co. v. Salmon, 57 S.E. 
926, 1 Ga.App. 491. 

Hawaii.—Saiki v. Lee Sing, 27 Ha- 
wail 399. 

Idaho.—Kerby v. Oregon Short 
Line R. Co., 264 P. 377, 45 Idaho 636; 
Donahoe v. Herrick, 360 P. 150, 44 
Idaho 560; Cochran v. Gritman, 203 
ry 289, 34 Idaho 654; Watkins v. 
Mountain Home Co-operative Irr. Co., 
197 P. 247, 833 Idaho 623; Powers v. 
Boise City, 125 P. 194, 22 Idaho 286. 

Ill.—Brant v. Chicago & A. R. Co., 
128 N.E. 732, 294 Ill. 606 [aff 214 Ill. 
App. 126]; Wagner v. Chicago, R. I. 
S&P Ry. Cox aulbe INGE 201; Bie Ele 
114; Springfield Boiler, etc., Co. v. 
Parks, 78 N.E. 809, 222 Ill. 355 [aff 123 
Tl. App. 503]; Schwartz v. McQuaid, 
73 N.E. 582, 214 Ill. 357, 105. Am.S.R. 
112; Indiana, etc., R. Go. v. Otstot, 
72 NE. 387, ‘212 Ill. 429 {aff 113 Il. 
App. 3745 Pittsburg, ete: (RECoresvs 
Kinnare, 67 N.E. 826, 203 Ill. 388 [aff 
105 Ill.App. 566]; Illinois Cent. R. Co. 
v. Leiner, 67 N.E. 398, 202 Ill. 624, 95 
Am.S.R. 266 [aff 103 IllApp. 4388]; 
Gundlach v. Schott, 61 N.E. 332, 192 
Ill. 509, 85 Am.S.R. 348 [aff 95 Ill.App. 
110]; West Chicago St. R. Co. v. An- 
nis, 46 N.E. 264, 165 Ill. 475 [aff 62 Ill. 
App: ¥180]3" ‘Chicago !City’ “Ra Cole 
Van Vieck, 32 N.H. 262, 143 Ill. 480 
[aff 40 Ill.App. 367]; Joliet St. R. Co. 
v. Call, 32 N.E. 389, 143 Ill. 177 [aff 
42 Ill.App. 41]; Chicago City R. Co. 
v. Pelletier, 24 N.E. 770, 134 Ill. 120; 
Felix v. Scharnweber, 10 N.E. 16, 119 
Ill. 445 [error dism 8 S.Ct. 759, 125 U. 
S. 54, 31 L.Ed. 687]; Kiewert v. Bal- 
aban & Katz Corporation, 251 I1l.App. 
342; Whitehead v. Springfield Light, 
Heat & Power Co., 161 Ill.App. 564; 
Chicago City R. Co. v. McDonough, 
125 Ill.App. 223 [aff 7% N.E. 577, 222 
Ill. 69]; Gibson v. Murray, 120 Ill. 
App. 296 [aff 75 N.E. 319, 216 Ill. 589]; 
Brzozowski v. National. Box Co., 104 
Ill.App. 338; Chicago, etc., R: Co. v. 
Kuster, 22 Ill. App. 188. 

Ind.—Piggly-Wiggly Stores v. Low- 
enstein, 147 N.H. 771, 197 Ind. 62; 
Cincinnati, C., ©: & St... by Ry: Conwy. 
Simpson, 104 N.E. 301, 108 N.E. 9, 182 
Ind. 693; Lake Erie & W.’R. Co. v.' 
Huffman, 97 N.E. 434, 177 Ind. 126, 
Ann.Cas.1914€ 1272; 'Thomas Mad- 
den, Son & Co. v. Wilcox, 91 N.E. 933, 
174 Ind. 657 [rev (App.) 88 N.E. 871]; 
Pittsburgh,’ C., C. & St. Le Ry. Conv: 
Lightheiser, 78 N.E. 1033, 168 Ind. 
438; Malott v. Central Trust Co. of 
Greencastle, 79 N.E. 369, 168 Ind. 428, 
11 Ann.Cas. 879; West Muncie Straw- 
board Co. v. Slack, 72 N.E. 879, 164 
Ind. 21;. Southern Indiana R. Co! v. 
Fine, 72 N.E. 589, 163 Ind. 617; John- 
son v. Brown, 28 N.E. 698, 130 Ind. 
534; Coble v. Eltzroth, 25 N.E. 544, 
125 Ind. 429; Kern v. Bridwell, 21 N. 
E. 664, 119 Ind. 226, 12 Am.S.R. 409; 
Carter v. Carter, 101 Ind. 450; Mur- 
ray v.: Cottrell, 141 N.E. 524, 80 Ind. 
App. 521; Lake Hrie & W. R. Co. v. 
Howarth, 124 N.H. 687, 127 N.E. 804, 
73 Ind.App. 454; German Fire Ins. 
Co. v. Zonker, 108 N.E. 160, 57 Ind. 
App. 696; Burford v. Dautrich, 103 
N.E. 953, 55 Ind.App. 384; Home Tel- 
ephone Co. v. Weir, 101 N.E. 1020, 53 
Ind.App. 466;, Guilfoil Contracting 
Co. v. Clark, 99 N.E. 777, 52 Ind. App. 
646; Southern Ry. Co. vy. Adams, 100 
NE. 773, 52: Ind.App. 322; Southern 
R. Co. v. Bulleit, 82 N.E. 474, 40 Ind. 
App. 457; Southern Indiana R. Co. v. 
Davis, 69 N.E..550, 32 Ind.App. 569; 
Leach v. Ackerman, 28 N.E. 216, 2 
Ind.App. 91. 

Iowa.—Stilson v. Ellis, 225 N.W. 
346, 208 Iowa 1157; Starry v. Hanold, 
211 N.W. 696, 202 Iowa 1180; Jones 
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v. Van Donselaar, 204 N.W. 416, 200 
Iowa 176; Mathis v. Des Moines City 
Ry. Co., 195 N.W. 620, 196 Iowa 1028; 
Effron, Kushner & Co. v. American 
Ry. Express Co., 193 N.W. 539,> 195 
Iowa 1168; Hinnah vy. Seaba, 188 N.W. 
909, 193 Iowa 1206; Crozier v. U. S. 
Railroad Administration, 181 N.W. 
695; Parkhill v. Bekin’s Van & Stor- 
age Co., 151 N.W. 506, 169 Iowa 455; 
Sullenbarger vy. Ahrens, 150 N.W. 71, 
168 Iowa 288; Phelps v. Chicago, R. 
I. & P. Ry. Co., 143 N.W. 853, 162 Iowa 
123; Thompson y. Chicago & N. W. 
Ry Co;, 139 NW; 557; 158 Towa 235; 
Wilson v. Big Joe Block Coal Co., 119 
N.W. 604, 142 Iowa 521; Richardson 
Vv. “Centerville, 114 Now. 1071, 1387 
Iowa 253; Shipley v. Edwards, 54 N. 
W. 151, 87 Iowa 310; Nicks v. Chica- 
go, etc., R. Co., 50 N.W. 222, 84 lowa 
27; Egan v. Murray, 45 N.W. 563, 80 
Iowa 180; Ball v. Keokuk, etec., R. Co., 
37 N.W. 110, 74 Iowa 132. 

Kan.—Holloway v. Telfer, 12 P. 
(2d) 826, 186 Kan. 80; Bagnall v. 
Hunt, 293) P2733, 13d Kan, 8055» Clark 
Verubrady,6266 PB: T40; 126 Kan. 7595 
Briley v. Nussbaum, 252 P. 223, 122 
Kan. 438 [mod on other grounds 254 
P. 351, 123 Kan. 58]; Bortnick v. Cud- 
ahy Packing Co., 241 P. 442, 119 Kan. 
864; Stimpson v. Packard Motor Car 
Co., 219 P. 501, 114 Kan. 363; Tidball 
Vai Missouri, G9 0.7 Riya Co; bons 
938, 97 Kan..396; Russell v. Watts, 
150 P. 600, 96 Kan. 275; Smith v. Iola 
Portland Cement Co., 120 P. 349, 86 
Kan. 287; Strowger v. Sample, 24 P. 
425, 44 Kan. 298. 

Ky.—Chambers v. Hawkins, 25 S. 
W.(2d) 363, 5238- icy ells Burdon =v. 
Burdon’s Adm’x, 9 S.W.(2d) 220, 225 
Ky. 480; Standard Sanitary Mfg. Co. 
v. Brian’s Adm’r, 6 S.W.(2d) 491, 224 
Ky. 419; Tri-State Refining Co. v. 
Skaggs, 4 S.W.(2d) 739, 223 Ky. 731; 
H. S. Leyman Co. v. Short, 283 S.W. 
96, 214 Ky. 272; Parsley v. Horn, 276 
S.w. 800, 210 Ky. 792; Ohio County 
Drug Co. v. Howard, 256 S.W. 705, 201 
Key ens 6st VAL LR ah 3o62) -Mlchorn 
Coal Corporation v. Bumpass’ Adm’r, 
243-Suwe $2, 195 Ky. 4535. Phillips vy; 
Green, 238 S.W. 742, 194 Ky. 254; 
Borderland Coal Co. v. Edwards, 224 
S.W. 852, 189 Ky. 288; Satterly v. 
Thornton, 222. S.W. 1088, 188 Ky. 553; 
Louisville Ry. Co. v. Farmer, 206 S. 
W. 619, 182 Ky. 368; United States 
Fidelity & Guaranty Co. y. Travelers’ 
Ins. Mach. Cd., 180. S.W.: 815, 167: Ky. 
382 [reh den 183 S.W. 492, 169 Ky. 
158]; Central Kentucky Natural Gas 
Co. v. Salyer, 176 S.W. 183, 164 Ky. 
718; Stafford v. Big Sandy & K..R. 
TV 2 SOs LO) SV od 4, 164" Heya 582s 
Sandy Valley & E. Ry. Co. v. Bentley, 


17t- SIWewts,) 161 Key. 555> Glaszsow 
Hlectric Light & Ice Co. v. Clark's 
Adm’ xi) 1662. S)Wea2l'4 158 Kye 134; 


City of Louisville v. Arrowsmith, 140 
S.W. 1022, 145 Ky. 498; Louisville Ry. 
Co. v. Mitchell, 127 S.W. 770, 138 Ky. 
190; Dow Wire & Iron Works v. 
Smith, 124 S.W. 819; Cumberland 
Tel., etc., Co. v. Quigley, 112 S.W. 897, 
129 Ky. 788, 19 L.R.A.N.S. 575; Ches- 
apeake, etc., R. Co. v. Perkins, 105 S. 
Wiel 4c el 27 eiGyes 110 SI ey a. 350) 
Louisville, ete., R. Co. v. McDonald, 
111. S.W. 289, 33 Ky.L. 762; Kentuc- 
Evpetesn Ria CoO. Va UN wttall,. 1961S) Ws 
130, 29) Ky, Walle; Pittsburgh, vete.; 
R. Co. vy. Lewis, 38 S.W. 482, 18 Ky.L. 
DE, 

Md.—Owings v. Dayhoff, 151 A. 240, 
159 Md. 403; Coplan v. Warner, 149 A. 
1, 158 Mad. 463; Capitol Traction Co. v. 
McKeon, 103 A. 314, 132 Md. 79. 

Mass.—Guinan y. Famous Players- 
Lasky Corporation, 167 N.B. 235, 267 
Mass. 501; Betts v. Rendle, 128 N.B. 
790, 236 Mass. 441; Romana v. Boston 
Hlevated Ry. Co., 116 N.E. 218, 226 
Mass. 532; Nelligan v. Fontaine, 114 
N.E. 303; 225 Mass. 329; Sayles v. 
Quinn, 82 N.H. 713, 196 Mass. 492. 

Mich.—Hollingshead v. Gunderman, 
239 N.W. 280, 256 Mich. 299; Donald- 
son v. City of Marshall, 225 N.W. 529, 
247 Mich. 357; Sudinski v. Krohn, 219 
N.W. 665, 242 Mich. 497; Nicholas v. 
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Maxwell Motor Corporation, 213 N.W. 
128, 237 Mich. 612; Sutzer v. Allen, 
209 N.W. 918, 236 Mich. 1; Fuller v. 
Magatti, 203 N.W. 868, 231 Mich. 213; 
Noble v. Shears, 202 N.W. 921, 230 
Mich. 376; Harris v. P. Koenig Coal 
Co., 194 N.W. 511, 223 Mich. 683; An= 
derson v. Matt, 194 NJW. 599, 223 
Mich. 534; Niedzinski v. Corvell, 184 
N.W. 476, 215 Mich. 498; Uithoven v. 
Snyder, 182 N.W. 80, 213 Mich. 318; 
Gagush v. Hoeft, 171 N.W. 4387, 175 N. 
W. 170, 208 Mich. 147; Interstate 
Const. Co. v. United States Fidelity 
& Guaranty €o., 174 NOW: 173, 9207 
Mich. 265; Davidson v. Chinese Re- 
public Restaurant Co., 167 N.W. 967, 
201 Mich. 389, L.R.A.1918E 704; Gal- 
lant v. Miles, 166 N.W. 1009, 200 Mich. 
532; Kasprzak v. Chapman, 164 N.W. 
258, 197 Mich. 552; Jackson v. Haver- 
ford “Cycle='Corup 16 0G IN Weasoe oe elos 
Mich. 286; Brown v. Mitts, 153 N.W. 
714, 187 Mich. 469; Spencer v. John- 
son, 151 N.W. 684, 185 Mich. 85; Crawl 
v. Dancer, 147 N.W. 495, 180 Mich. 
607; Devich v. Dick, 143 N.W. 56, 177 
Mich. 178; Merrill v. Tinkler, 125 N. 
W: 717, 160 Mich. 575; Person v. J. H.: 
Worden Lumber & Shingle Co., 124 
N.W. 522, 160 Mich. 1; Fillingham v. 
Michigan United R. Co., 117 N.W. 635, 
154 Mich. 233; Beauerle v. Michigan 
Cent. R. Co., 116 N.W. 424, 152 Mich. 
345; Brown v. Evans, 112 N.W. 1079, 
149 Mich. 429; Brockmiller v. Indus- 
trial Works, 112 N.W. 688, 148 Mich. 
642; Davis v. Adrian, 110 N.W. 1084, 
147 Mich. 300; City of Detroit v. C. H. 
Little Co., 109 N.W. 671, 146 Mich. 
373; Greenfield v. Detroit, ete., R. 
Co., 95 N.W. 546, 133 Mich. 557; Ham- 
mond v. Pullman, 89 N.W. 358, 129 
Mich. 567; Cameron Lumber Co. v. 
Somerville, 89 N.W. 346, 129 Mich. 
552; Phippen v. Bay Cities Consol. 
R. Co., 68 N.W. 216, 110 Mich: 351; 
Talmage v. Smith, 59 N.W. 656, 101 
Mich. 370, 45 Am.S.R, 414. 
Minn.—Arvidson y. Slater, 237 N.W. 
12, 183 Minn. 446; Eichhorn v. Lun- 
din; 216° NW. 53%, i720) Minny &5 91); 
Regali v. Minneapolis, St. P. & S. S. 
Ry. Co., 188 N.W.1003, 152) Minn; 
407; In re Judicial Ditech No. 72 of 
Martin County, 167 N.W. 543, 140 
Minn. 508; Graseth v. Northwestern 
Knitting Co., 150 N.W. 804, 128 Minn. 
245; Sonnesyn v. Hawbaker, 148 N.W. 
476, 127 Minn. 15; Landro v. Great 
Northern Ry. Co., 135 N.W. 991,117 
Minn. 306, Ann.Cas.1913D 244; Carle- 
ton County Farmers’ Mut. Fire Ins. 
Co. v. Foley Bros., 134 N.W. 309, 117 
Minn. 59, 38 L.R.A.N.S. 175; Hartley 
v. Pennsylvania F. Ins. Co., 98 N.W. 
U98> 91) Minn. (38250 103 Ami Sikes ome: 
Witzel v. Zuel, 96 N.W. 1124, 90 Minn. 
340; State v. Reid, 39 N.W. 796, 39 
Minn. 277; Johnson v. Chicago, ete., 
R. Co., 35 N.W. 438, 37 Minn. 519: 
Mo.—Kamer v. Missouri-Kansas- 
Texas R. Co., 32 S.W.(2d) 1075, 326 
Mo. 792 [cert den 51 S.Ct. 216, 282 VU. 
S. 903, 75 L.Ed. 795];. Rockenstein v. 
Rogers, 31 S.W.(2da) 792, 326 Mo. 468; 
Cullen vy. Johnson, 29 S.W.(2d) 39, 
325 Mo. 253; Sallee vy. St. Louis-San 
Francisco Ry. Co., 12 S.W.(2da) 476, 
321 Mo. 798; Westover v. Wabash Ry. 
Co., 6 S.W.(2d) 843 [cert den 49 S.Ct. 
31, 278 U.S. 632, 73 Li Bd: 650]; Henry 
v. Illinois Cent. R. Co., 3 S.W.(2d) 
1004, 319 Mo. 432; Trowbridge v. 
Fleming, 269 S.W. 610; Gerber v. 
Kansas City, 263 S.W. 432, 304 Mo. 
157; Israel v. Wabash R. Co., 239 S. 
Clark v. Powell’s Hstate, 208 
; Ostertag v. Union Pac. R. 
169 S.W. 1, 261 Mo. 457; Stauffer 
v. Metropolitan St. Ry. Co., 147 S.W. 
1032, 243 Mo. 305; Gray v. Phillips 
Bldg. 'Co., (App.) “51 S.-W. (2a) "181; 
Ogilvie v. Kansas City Public Service 
Co., (App.) 27 S.W.(2d) 733; Starnes 
v. St. Joseph Ry., Light, Heat & Pow- 
er Co., (App.) 22 S.W.(2d) 73 [aff 52 
S.W.(2d) 852]; Davis v. Quermann, 
(App.) 22 S.W.(2d) 58; Foulks v. 
Lehman, (App.) 17 S.W.(2d) 994; 
Kent v. L. B. Price Mercantile Co., 
(App.) 17 S.W.(2d) 988; Reutner, 
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Klaus & Co. v. Nelson Chesman & Co., 
(App.) §9 S.W.(2d) 655; © Allen =x, 
Autenrieth, (App.) 280 S.W. 79; Har- 
rison v. American Car & Foundry Co., 
(App.) 280 S.W. 60; Troxell v. De 
Shon, (App.) 279 S.W. 438; Williams 
v. Fleming, 267 S.W. 6, 218 Mo.App. 
563;. Burns v. R. L. McDonald Mfg. 
Co., 252 S.W. 984, 213. Mo.App. 640; 
Jablonowski v. Modern Cap Mfg. Co., 
(App.) 251 S.W. 477 [aff 279 S.W. 89]; 
Kidd v. Kansas City Light & Power 
Co., (App.) 239 S.W. 584; Beck v. Gal- 
loway Peas Lumber Co., 239 S.W. 166, 
210 Mo.App. 341; Todd v. Kansas City 
Rys. Co., (App.) 237 S.W. 868; Wo- 
jciechowski v. Coryell, (App.) 217 S. 
W. 638; Paul v. Dunham, (App.) 214 
S.W. 263; Cross v. City of Sedalia, 
(App) 32.2082" S.W.. 164825" Wihelaniemve 
United Zine & Chemical Co., 176 S.W. 
704, 188 Mo.App. 592; Schwanenfeldt 
v. Metropolitan St. Ry. Co., 174 S.W. 
143, 187 Mo.App. 588; American Stor- 
age & Moving Co. v. Harding, 104 S. 
W. 484, 126 Mo.App. 489; AM®tna Ins. 
Co. v. Missouri Pac. R. Co., 100 S.W. 
569, 123 Mo.App. 513; Baker v. Inde- 
pendence, 93 Mo.App. 165; Mason v. 
Fourteen Min. Co., 82 Mo.App. 367; 
Fink v. Lancashire Ins. Co., 66 Mo. 
App. 513; Willison v. Smith, 60 Mo. 
App. 469. 

Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 

Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266; Aten v. Quantock, 
199 N.W. 551, 112 Neb. 288; Egner v. 
Curtis, Towle & Paine Co., 146 N.W. 
L032, 96~Neb. 18, Ll: RAL 9b Ase 1536 
Billingsley v. Dutton, 116 N.W. 301, 81 
Neb. 667; Church v. Chicago, etc., R. 
Co., 116 N.W. 520, 81 Neb. 615; Golder 
v. Lund, 70 N.W. 379, 50 Neb. 867; 
Mehagan v. McManus, 53 N.W. 574, 35 
Neb. 633. 

Nevy.—Leete v. Southern Pae. Co., 
139 PB. 29, 87 Nev. 49. 

N.H.—Abbott:v. Ladd, 161 A. 373; 
Butier v. Webster, 106 A. 283, 79 N.H. 
125; Gosselin v. F. M. Hoyt Shoe Co., 
97 cA. C44, 78 NsBe el 4936 Ham linge 
Philbrook,” 97 ALSO TaiSw Ne. a 4s 
Cooley v. Hastern Wire Bound Box 
Colt AS93836. CivaNsH 5293 Burner 
v. Cocheco Mfg. Co., 77 A. 999, 75 N.H. 
521; Davis v. Boston & M. R. R., 76 
A. 170, 75 N.H. 467; Lee v. Dow, 59 A. 
374, 73 N.H. 101; Demars v. Glen Mfg. 
Co., 40 A. 902, 67 N.H. 404. 

N.J.—Higgins v. Fidelity-Phenix 
Fire Ins. Co. of New York, 151 A. 869, 
107 N.J.Law 175. 

N.Y.—Cole vy. Fall Brook Coal Co., 
53 N.E. 670, 159 N.Y..59; Chesebrough 
v. Conover, 35 N.E. 633, 140 N.Y. 382; 
Bennett v. Town of Wheeler, 204 N.Y. 
S. 695, 209 App.Div. 283; Garrison v. 
Sun Printing & Publishing Ass’n, 150 
Ni. Si 2845 1645" App Dive 737 | Tapp 
dism 119 N.E. 81, 222 N.Y. 691]; Kuntz 
v. Howard, #28 N.Y.S. 101, 143 App. 
Div. 830; Blair v. M. McCormack 
Constr (Cos 0% ENeY SS 8760-752 9 
App.Div. 30, 907 [aff 88 N.E. 1114, 195 
N.Y. 520]; Sweeney v. New York 
Cent.j,ete. eR. ‘Cor, s81L NY Suet Li oNeg3 
App.Div. 565; Cole v. Fall Brook Coal 
Co., 34 N.Y.S. 572, 87 Hun 584 [aff 53 
N.E. 670, 159 N.Y. 59]; Bates v. Davis, 
109 N.Y.S. 1094, 57 Mise. 557 [aff 117 
N.Y.S. 1128, 132 App.Div. 946]; Law- 
son v. Wells, 113 N.Y.S. 647; Brown 
v. Wakeman, 18 N.Y.S. 363 [aff 16 N. 
Y.S. 846]. 

N.C.—Lane v. Paschall, 154 S.B. 626, 
199 N.C. 364; Holt v. Oval Oak Mfg. 
Co., 98 S.E. 369, 177 N.C. 170; Wads- 
worth Land Co. v. Charlotte Electric 
Co., “88 Sie) 439) LT70UN.C; 6742" Halle 
man v. Southern R. Co., 85 S.E. 298, 
169° N.C. 127. 

N.D.—Asch v. Washburn Lignite 
Coal Co., 186 N.W. 757, 48 N.D. 734: 
bee v. Upham, 116 N.W,; 88, 17 N.D. 


Ohio.—Yellow Cab Co. v. Kackloud- 
is, 163 N.E. 6388, 29 Ohio App. 438; 
Louisville & N. R. Co. v. Greene, 160 
N.E. 495, 26 Ohio App. 392; Kornfeld 
v. Kornfeld, 16 Ohio Cir.Ct.N.S. 400; 
Devou v. Cincinnati International R. 
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Co., 29 Ohio Cir.Ct. 113; Cincinnati 
Terminal Co. v. Banning, 27 Ohio 
N.P.N.S. 548. 

Okl.—General Pipe & Supply Co. v. 
IBTOWd pe eol oe. LOA ed OIG 230% 


Campbell v. Breece, 274 P. 1085, 134 
Okl. 266; Charley v. Norvell, 221 P. 
255, 97 Okl. 114; Aderhold v. Bishop, 
Doles oe, o45OKl 208) 60 ALR, 13't5 
McDonald v. Cobb, 153 P. 138, 52 Okl. 
581; Coalgate Co. v. Bross, 107 P. 425, 
25 Okl. 244, 138 Am.S.R. 915. 
Or.—Ragan v. MacGill, 292 P. 1094, 
134 Or. 408, 72 A.L.R. 860; Grant v. 
Hallam, 276 P. 687, 129 Or. 321 [cert 
den 50 S.Ct. $2, 280 U.S. 522, 74 L.Hd. 
591]; Perry v. Pickwick Stages of 
Oregon, 243 P. 787, 117 Or. 598; Wall- 
ing v. Portland Gas & Coke Co., 147 P. 


399, 75 Or. 495. 

Pa.—Wyatt v. Russell, 162 A. 256, 
308 Pa. 366; Donahue v. Punxsu- 
tawney Borough, 148 A. 41, 298 Pa. 
fos nock wv Caufiel, 115 Ay 843,271 
Pa. 560; Leotti v. Philadelphia Ma- 
caroni Co:, 102 AS 802,.257 Pa...583': 
Thomas-Roberts-Stevenson Co, Vv. 
Philadelphia & R. Ry. Co., 100 A. 998, 
256 Pa. 549;. Miller ov. Philadelphia 
Rapid Transit Co., 80 A. 1108, 231 Pa. 
627; Cook v. Erie Electric Motor Co., 
73 A. 1060, 225 Pa. 91; United States 
Circle Swing Co. v. Reynolds, 73 A. 
982, 224 Pa. 577; Kalo & Sullivan v. 
William Penn Hotel Co., 86 Pa.Super. 
359; Knoller v. Everett Realty Co., 
59 Pa.Super. 544; Shaffer v. Coleman, 
35 Pa.Super. 386; Moore v: Neubert, 
21 Pa.Super. 144. 

R.I.—Wilmot v. Bartlett, 110 A. 411; 
Parkinson v. Murphy, 107 A. 235; 
Hayes v. Welling, 96 A. 8438, 38 R.I. 
553 [rearg den 98 A. 61]; Oliver v. 
Pettaconsett Const. Co., 90 A. 764, 36 
R.I. 477; Champlin v. Pawcatuck Val- 
ley St. Ry. €o., 82.A-481, 33 R.1.. 572% 
McHugh v. Rhode Island Co., 69 A. 
853, 29 R.I. 206; Ellis v. Rhode Island 


Co., 67 A. 428 
S.C.—Pardue v. Pardue, 166 S.E. 
101, 167 S.C. 129; Norman vy. Steven- 


son Theatres, 156 S.E. 357, 159 S.C. 


191; Leesville Mfg. Co. v. Morgan 
aoe as etc., Works, 55 S.H.. 768, 75S, 


S.D.-—Styke v. Sioux Falls Motor 
Co., 244 N.W. 387; Behseleck v. An- 
drus, 244 N.W. 268; Cox v. General 
Motors Acceptance Corporation, 241 
N.W. 609; Roberts v. Jacobs, 156 N. 
W. 589, 37 S.D. 27; Yankton v. Doug- 
lass, 66 N.W. 923, 8 S.D. 441. 

Tenn.—Ingolsby v. Burnett, 40 S. 
W.(2d) 1013, 163 Tenn. 173; Garvin v. 
Luttrell, 10 Humphr. 16. 

Tex.—Hubb Diggs Co. v. Bell, 293 S. 
W. 808, 116 Tex. 427 [answering cer- 
tified questions (Civ.App.) 297 S.W. 
682]; San Antonio, etc., R. Co. v. 
Kiersey, 109 S.W. 862, 101 Tex. 513 
[rev on other grounds (Civ.App.) 106 
S.W. 163]; Robertson v. Trammell, 
83 S.W. 1098, 98 Tex. 364, 83 S.W. 258, 
37 Tex.Civ.App. 53; Metropolitan L. 
Ins. Co. v. Bradley, 82 S.W. 1031, 98 


Tex. 230 [rev (Civ.App.) 79 S.W. 
867]; Hogan v. Missouri, etc., R. Co., 
32 S.W. 1035, 88 Tex. 679; Galveston, 


etc., R. Co. v. Duelin, 25 S.W. 406, 86 
Tex. 450; Sutor v. Wood, 13 S.W. 321, 
76 Tex: 403; Jackson v. Harby, 8 S. 
W. 71, 70 Tex. 410; Casualty Recipro- 
cal Exchange v. Stephens, (Commn. 
App.) 45 S.W.(2d) 143 [aff (Civ.App.) 
25 -SsW.(2d) 180]; Davis .v. Hill, 
(Commn.App.) 298 S.W. 526 [aff (Civ. 
App.) 291 S.W. 681]; Ware v. Jones, 


(Commn.App.) 242 S.W. 1022 [aff 
(CiveApps)). 2332S: Wa 85015). Schmidt 
v. Houston Electric Co., (Commn. 


App.) 242 S.W. 1019 [rev (Civ.App.) 
233 S.W. 637]; Bragg v. Hughes, (Civ. 
App.) 538 S.W.(2d) 151; Southern 
Travelers’ Ass’n v. Masterson, (Civ. 
App.) 48 S.W.(2d) 771; Commercial 
Standard Ins. Co. v. De Hart, (Civ. 
App.) 47 S.W.(2d) 898; McMullen v. 
Parker, (Civ.App.) 45 S.W.(2a) 1011; 
Republic Production Co. v. Collins, 
(Civ.App.) 41 S.W.(2d) 100; Lane v, 
Cunningham, (Civ.App.) 38 S.W.(2d) 


906; Houston Independent School 
Dist. v. Reader, (Civ.App.) 38 S.W. 
(2d) 610; Rio Grande, E. P. & S. F. 


R. Co. vy. Dupree, (Civ.App.) 35 S.W. 


TRIAL 
(2d) 809; King v. Riney, (Civ.App.) 
32 S.W. (2a) 278; American Nat. Ins. 


Co. v. George, (Civ.App.) 22 S.W.(2d) 
704; Lucey v. Dedman, (Civ.App.) 
21 S.W. (2a) 546; Humble Pipe Line 
Co. v. Kincaid, (Civ-App.) 19 S.W. 
(2d) 144; Smith v. Thornhill, (Civ. 
App.) 12 S.W.(2d) 625; McDaniel v. 
State, (Civ.App.) 9 S.W.(2d) 478; 
Southern Pac. Co. v. Huggins, (Civ. 
App.) 9 S.W.(2d) 382; Martinez v. 
Martinez, (Civ.App.) 6 S.W.(2d) 408; 
Galveston, H. & S. A. Ry. Co. v. Brew- 
er, (C iv. App.) 4 S.W.(2d) 320; Eng- 
ler v. Hatton, (Civ.App.) 2 S.W.(2d) 
519 [aff (Commn. App.) 12 S.W.(2d) 
990]; Barton vy. Lary, (Civ.App.) 295 
S.W. 947; Household Furniture Co. 
v. Storrie, (Civ.App.) 292, S;w. 612; 
General Acc. Fire & Life Assur. Cor- 
poration v. Butler’s Ice Cream Fac- 
tory, (Civ. App.).. 2919 S, Warn 14, Lait 
(Commn.App.) 5 S.W.(2d) 976]; Rus- 
sell v. Bailey, (Civ.App.) 290 S.W. 
1108; U.S. Fidelity & Guaranty Co. 
v. Rochester, (Civ.App.) 281 S.W. 306 
[aff 283 S.W. 135, 115 Tex. 404]; City 
of Waco v. Ballard, (Civ.App.) 277 
S.W. 441; Robinson vy. Casey, (Civ. 
App.) 272 S.W. 536; Willits & Patter- 
son v. Houston Packing Co., (Civ. 
App-) 268 S.W. 237; Booth v. Cros- 
by, (Civ.App.) 248 S.W. 417; Davis v. 
Christmas, (Civ.App.) 248 S.W. 126; 
Southwestern Telegraph & Telephone 
Co. v. French, (Civ.App.) 245 S.W. 
997; Cisco & N. E. Ry. Co. v. Wood, 
(Civ.App.) 244 S.W. 834; Payne v. 
Shepler, (Civ.App.) 243 S.W. 538; C. 
C. Slaughter Cattle Co. v. Pastrana, 
(Civ.App.) 217 S.W. 749; Bishop v. 
Paul, (Civ.App.) 217 S.W. 485; Gal- 
veston, H. & S. A. Ry. Co. v. White, 
(Civ.App.) 216 S.W. 265; El Paso 
Hlectric Ry. Co. v. Terrazas, (Civ. 
apr.) 208 S.W. 387; Galveston H. & 
Ry. Co.) vz Hill, (Civ.App.) 202 
Houston Oil Co. of Texas 
v. Brown, (Civ.App.) 202 S.W. 102 
[cert den 40 S.Ct. 9, 250 U.S. 659, 63 


L.Ed. 1194}; Schaff v. Riha, (Civ. 
App.) 201 S.W. 210; Sullivan v. Mas- 
terson,. (Civ.App.) 201 -S.W. 194; 


Mackay Telegraph & Cable Co. v. Kel- 
ly, (Civ.App.) 200 S.W. 225; Beadle 
v. McCrabb, (Civ.App.) 199 S.W. 355; 
W. C. Munn Co. v. Westfall, (Civ. 
App.) 197 S.W. 328; City of Hender- 
son v. Fields, (Civ.App.) 194 S.W. 
1003; Rice v. Garrett, (Civ.App.) 194 
S.W. 667; Texas Fireworks Co. v. 
Gunn, (Civ.App.) 189 S.W. 528; Hous- 
ton Oil Co. of Texas v. Jones, (Civ. 
App.) 184 S.W. 611 [error refused 198 
S.W. 290, 109 Tex. 89]; Young Men’s 
Christian Ass’n v. Jasse, (Civ.App.) 
183 S.W. 867; Galveston, H. & S. A. 
Ry. Co. v. Marti, (Civ.App.) 183 S.W. 
846; St. Louis, B. & M. Ry. 
Bell, (Civ.App.) 183 S.W. 823; 
kemeyer Co. v. McCardell, (Civ.App.) 
183 S.W. 416; Texas City Terminal 
Co. v. Petitfils, (Civ.App.) 182 S.W. 
19; San Antonio, U. & G. R. Co. v. 
Moya, (Civ.App.) 173 S.W. 608; Ft. 
Worth & DN C. Ry, \Coznv.s Stalecup, 
(Civ.App.) 167 S.W. 279; Trinity & 
B. V. Ry. Co. v. Dodd, (Civ.App.) 167 
S.W. 238; Glover v. Pfeuffer, (Civ. 
App.) 163 S.W. 984; Yellow Pine Pa- 
per Mill Co. v. Lyons, (Civ.App.) 159 
S.W. 909; Houston Chronicle Pub. Co. 
v. McDavid, (Civ.App.) 157 S.W. 224; 
Gutzman v. City of Ft. Worth, (Civ. 
App.) 155 S.W. 1182; Galveston, H. & 
Sat Act uty ©) Onn Ve West, (Civ.App.) 155 


S.W. 343; Consumers’ Lignite Co. v. 
Hubner, (Civ.App.) 154 S.W. 249; 
Studebaker Bros. Co. v. Kitts, (Civ. 


App.) 152 S.W. 464; Riggins y. Sass, 
(Civ.App.) 143 S.W. 689; Missouri, K. 
& T. Ry. Co. of Texas v. Hurdle, (Civ. 
App.) 142 S.W. 992; McElroy v. 
Sparkman, (Civ.App.) 139 S.W. 529; 
International & G. N. R. Co. v. Davi- 
son, (Civ.App.) 138 S.W. 1162; El 
Paso Hlectric Ry. Co. v. Shaklee, (Civ. 
App.) 138 S.W. 188; Continental Cas- 
ualty Co. v. Deeg, 125 S.W. 353, 59 
Tex.Civ.App. 35; International & G. 
N. R. Co. v. Sandlin, 122 S.W. 60, 57 
Tex.Civ.App. 151; West v. Houston 
Oil Co. of Texas, 120 S.W. 228, 56 Tex. 
Civ.App. 341; St. Louis Southwestern 
Ry. Co. of Texas v. Browning, 118 S. 
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W. 245, ep Tex.Civ.App. 521; Texas: 
& N. O. Co. v. McCoy, 117 S.W. 446, 
54 rhex.Civ, App. 278; Swift & Co. v. 
Martine, 117 S.W. 209,. 538 Tex.Civ. 
App. 475; International & G. N. R. Co. 
v. Morin, 116 S.W. 656, 53 Tex.Civ. 
App. 531; Chicago, etc., R. Co. v. Trip- 
Petty ELL Ss. Wee coe, 50 Tex.Civ. App. 
2793-Chicago, Rec le & Ga Ryne Ove 
Johnson, (Civ.App.) 111 S.W. 758; 
Missouri, ete., R. Co. v. Malone, (Civ- 
App.) 110 S.W. 958 [rev 115 S.W. 
1158, 102 Tex. 269]; Metropolitan 
Life Ins. Co. v. Wagner, 109 S.W- 
1120, 50 Tex.Civ.App. 233; San An-= 
tonio & A. P. Ry. Co. v. Kiersey, 109 
S.W. 862, 101 Tex. 513 [rev (Civ.App.) 
106 S.W. 163]; Missouri, etc., R. Co. 
v. Lightfoot, 106 S.W. 395, 48 Tex. 
Civ.App. 120; International. & G. N. 
Re Co.-v Munn, 102 S.W. 442, 46 Tex. 
Civ.App. 276; Houston & T. C. R. Co- 
v. Davis, 100 S.W. 1013, 45 Tex.Civ- 
App. 212; Western Union Telegraph 
Co. v. Sloss, 100 S.W. 354, 45 Tex.Civ- 
App: 153; St.. Louis, S. BF. & IT. Ry. Coz 
v. Knowles, 99 S.W. 867, 44 Tex.Civ. 
App. 172; G. A. Duerler Mfg. Co. v. 
Hichhorn, 99 S.W. 715, 44 Tex.Civ. 
App. 638; Texas & N. P. Ry. Co. v- 
Conway, 98 S.W. 1070, 44 Tex.Civ. 
App: 68; “Texas, ¢éte, °R Cos: Me= 
Donald, (Civ.App.) 85 S.W. 493 [rev 
on other grounds 99 Tex. 207, 88 S.W- 
201]; Texas, ete, R. Co. v. Kings<« 
ton, 68 S.W. 518, 30 Tex.Civ.App. 24; 
Gulf, etc., Rz: Co. vz Bell, 58 Saw. 614; 
24 Tex.Civ.App. 579; Sherman, etc., 
R. Co. v. Bell, (Civ.App.) 58 S.W. 147; 
International, etc., R. Co. v. Green- 
wood, 21 S.W. 559, 2, Tex.Civ.App.i6. 
Utah. Workman ‘vy. Henrie, 266 P.. 
1033, 71 Utah 400, 58 A.L.R. 1346: 
Barlow v. Salt Lake & U. R. Co., 194 
P.665, 57 Utah.312- 
Vt.—Rule v. Johnson, 162 A. 883: 
Shields v. Vermont Mut. Fire Ins. Co... 
147 A. 352, 102 Vt. 224; Gilfillan. v— 
Gilfillan’s Estate, 96 A. 704, 90 Vt. 945 
Green v. Laclair, 95 A. 499, SON vies 
346;  Newton’s Adm’x Vv. American 
Car Sprinkler Co., 90 A. 583, 87 Vt. 
546; White v. Central Vermont Ry. 
CO:,, 89) AL n6ks, 87IVE1 3830) [ate shut 
865, 238 U.S. 507, 59 L.Ed. 1433, Ann: 
Cas.1916B 252]; Fadden v. McKinney; 
89) Ave 3515580 Vitti 3heseeMrasers we 
Blanchard & Crowley, 73 A. 995, 75 
A. %9%,, 83 Vt. 136; -duoeckwood ~v: 
Fletcher, 52 A. 119, 74 Vt. 72; James 
Smith Woolen Mach. Co. v. Holden, 
51 A. 2, 73 Vt.. 396; Billings v. Met- 
ropolitess Lig IDS Co. AAS 16,570 Vite 


Wash.—Slattery v. City of Seattle, 
138 P.(2d) 464; Colburn vy. Great 
Northern Ry. Co., 6 P.(2d) -635, 166 
Wash. 200; Taylor v. Kitsap County: 
Transp. Co., 290 P. 996, 158 Wash. 404; 
Tribble v. Missionary Sisters of the 
Sacred Heart, 242 P. 372, 1837 Wash. 
326; Tubb v. City of Seattle, 239 P. 
1009, 136 Wash. 332; Chapman v. 
Rose,i23" -P,. 1708, 1859 Wash. 2485 
American Cotton Oil Co. v. Davis, 224 
P. 23, 129 Wash. 24; Oliver v.. Taylor, 
205 P. 746, 119 Wash. 190; Samuels: 
v. Hiawatha Holstein Dairy Co., 197 
P. 24, 115 Wash. 348; Calhoun v: 
Portland Ry., Light & Power Cou Lis 
P. 805, 105 Wash. 592; Wallace v. 
Babcock, 160 P. 1041, 93 Wash. 392; 
De Lor v. Symons, 160 P. 424, 93 
Wash. 281; Godley v. Gowen, 154 P. 
141, 89 Wash. 124; Ginnet v. Greene, 
151 P. 99, 87 Wash. 40; Bunek v. Me- 
Aulay, 147 P. 38, 84 Wash. 473; Mun- 
son v. Johnson, 142 P. 18, 80 Wash. 
628; Passage v. Stimson Mill Co., 101 
P. 239, 52 Wash. 661; Rangenier v. 
Seattle Electric Co., 100 P. 842, 52 
Wash. 401; Jones v. Seattle, R. & S. 
RYoe COny Qoiges oom 4 Wash waosOs 
ee v. Smith, 84 P. 2138, 7 Wash. 

W.Va.—Moorefield v. Lewis, 123 S. 
E. 564, 96 W.Va. 112; Roberts v. Unit- 
eaeeel Gas Co., 99 S.E. 549, 84 W.Va. 
368. 

Wis.—Sweet v. Underwriters’ Cas- 
ualty Co., 240 N.W. 199, 206 Wis. 447; 


Walker v. Pomush, 238 N.W. 859, 2056: 


Wis. 45; Washburn v. Skogg, 233 N.W. 
764, 235 N.W. 487, 204 Wis. 29; Heintz 
v. Schenck, 186 N.W. 610, 176 Wis. 
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the evidence and not on counsel’s statements,!® and 
that statements of counsel are not to be regarded 
as evidence,!* or by explaining the reason for exclu- 
sion of evidence when counsel improperly comment- 
Improper statements of law are cor- 


ed thereon.'® 


562; Nelson v. Pauli, 186 N.W. 217, 
176 Wis. 1; Neumeister v. Goddard, 113 
N.W. 733, 133 Wis. 405; Listman Mill 
Co. v. Miller, 111 N.W. 496, 131 Wis. 
393; Meyer v. Milwaukee Electric R., 
ete., Co., 93 N.W. 6, 116 Wis. 336; Lee 
v. Hammond, 90 N.W. 1073, 114 Wis. 
550; Dugan v. Chicago, etc., 
55 N.W. 894, 85 Wis. 609; 
McArthur, 45 N.W. 518, 76 Wis. 641; 
Nelson v. Harrington, 40 N.W. 228, 
12\ Wis.) 5915° 7 “Am.S:-R. 900, “1 IbsR.A. 
719 


N.B.—Harris y. Jamieson, 39 N.B. 
177. 

[a] Rule applied.—(1) Improper 
references to insurance may be cured 
by admonitions to disregard. Bach 
v. C. Swanston & Son, 286 P. 1097, 105 
Cal.App. 72; O’Connor vy. Zavaritis, 
110 A. 878, ‘95 Conn. 111; Fritchman 
v. Chitwood Battery Co., 8 P. (2d) 368, 
134 Kan. 727; Greenwold v. Faber, 
207 N.W. 911, "234 Mich. 27s Bennett 
v. G. T. O’Maley Tractor Co., 238 S. 
W. 144, 209 Mo.App. 619; Blair v. M. 
McCormick Const. Co., 107 N.Y.S. 752, 
123 App.Div. 907; Blair v. M. Mc- 
Cormack Const. Co., 107 N.Y.S. 750, 
123 App.Div. 30 [aff 88 N.E. 1114, 195 
N.Y. 520]. (2) It is not reversible 
error to permit counsel in his opening 
statement to state that he will prove 
matters which are excluded when of- 
fered in evidence, or to state in good 
faith what he could prove by the 
questions propounded, to witnesses, 
which questions the witnesses were 
not permitted to ariswer, the jury be- 
ing instructed to disregard the offer. 
Fire Ass’n of Philadelphia v. Oneida 
County Macaroni Co., 294 F. 633. (3) 
In an action on a fire policy, where 
defendant claimed plaintiff's officers 
set the fire, plaintiff's questions to an 
investigator for defendant as_ to 
whether plaintiff’s officers had been 
convicted of crime, their reputation, 
presentation of the matter to the 
grand jury, ete., if inadmissible, do 
not require reversal, where they were 
not answered, and the court directed 
the jury to disregard an effort to in- 
terrogate along that line. Fire Ass’n 
of Philadelphia v. Oneida County Mac- 
aroni Co., supra. (4) Cross-examina- 
tion of defendant:as to whether he 
had not come to the state to avoid 
the law of another state is not ground 
for reversal, where defendant’s objec- 
tion was sustained, and the jury were 
cautioned to disregard the question, 
and plaintiff's counsel was admon- 
ished not to repeat such questions, 
Curtis v. Farrar, 211 P. 386, 72 Colo. 
355. (5) Error in argument wherein 
counsel referred to plaintiff as not a 
very wealthy man, is corrected where 
counsel withdrew the statement, and 
the court instructed the jury to dis- 
regard it, and the trial continued 
without motion for mistrial being 
made. Abbott v. Ladd, (N.H.) 161 A. 
3873. (6) The court properly refused 
mistrial for argument, excluded on 
objection, that the case was as if, in- 
Biondi of a negro’s falling from a 
truck into the path of a street car, a 
white child had appeared suddenly 
from behind an automobile. Alabama 
Power Co. v. Elmore, 130 So. 413, 222 
Alaie 62°47) Remarks by counsel, in 
an action for injuries, as to decreased 
purchasing power of money and 
truthfulness of defendant’s employee, 
in view of a corrective instruction, 


are not ground for reversal. Bir- 
mingham Electric Co. vy. Cleveland, 
113 So. 403, 216 Ala. 455. (8) On an 


issue between a landowner as plain- 
tiff and a city and a railroad com- 
pany as defendants to determine dam- 
ges from the change of grade of a 
street, a comment of counsel for 
plaintiff made at the beginning of the 
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trial that one of the defendants’ 
counsel represented a good, healthy, 
and robust corporation, meaning the 


railroad company, does not authorize 


a continuance where the comment 
was in the nature of a pleasantry, 
and the court immediately instructed 
the: jury to disregard it. Brown v. 
ee, of Scranton, 80 A. 1113, 231 Pa. 
Lb] Request by counsel indulging 
in impropriety.—(1) When counsel 
presents to the jury an improper and 
prejudicial argument, the error is 
cured, and the verdict need not be dis- 
turbed if counsel withdraws the ar- 
gument, requests the court to in- 
struct the jury to disregard it, and 
the court does so, and makes finding 
that the trial was not rendered un- 
fair by the argument, a procedure 
substantially followed, although 
counsel does not retract the argu- 
ment in the presence of the jury, 
where he does so before the court, 
and requests the court to instruct the 
jury to disregard it. Wright vy. 
Woodward, 111 A. 494, 79 N.H. 474. 
(2) Where an improper question 
asked a witness informed the jury 
of an irrelevant fact, and counsel 
withdrew the question and requested 
the court to instruct the jury not to 
consider it, which was done, and it 
appeared affirmatively that the jury 
were not influenced by the improper 
question, the conduct of counsel was 
State v. Du- 
NEE 369020 


not ground for reversal. 
bruiel, 74 A. 1048, 75 
L.R.A.N.S. 801. 

[ec] Sufficiency of admonition.—A 
charge on the argument, counsel stat- 
ing the issues to be found by the 
jury, is a sufficient compliance with 
a request to charge the jury to disre- 
gard it. Chestnut v. Sales, 121 P. 481, 
44 Mont. 534. 

[d] Effect of admonition.— Aft er 
an admonition to disregard, the jury 
will be discharged for improper ar- 
gument only in extreme cases. Young 
v. City of St. Joseph, (Mo.App.) 4 
S.W.(2d) 1104. 

[e] Oral instructions.—Such  in- 
structions may be oral. Lindsay v. 
Des Moines, 37 N.W. 9, 74 Iowa 111. 

{f] Sufficiency of instruction.—An 
instruction that the jury ‘must. not 
regard that, or any other argument 
by him or any of the attorneys in this 
ease, if the arguments are not war- 
ranted by the evidence” sufficiently 
informs the jury that they are not to 
consider or be influenced by the par- 


ticular improper argument with ref- | 


erence to which the instruction was 
given. Houston, etc., R. Co. v. Weav- 
er, (T’ex.Civ.App.) 41 S.W. 846. 

16. U.S.—Riverside Fibre & Paper 
Co. v. O. C. Keckley Co., 32 F.(2d) 23. 

Ark.—Arkansas Short Leaf Lumber 
Co. v. Wilkinson, 243 S.W. 819, 154 
Ark. 455; Arkansas Cent. R. Co. v. 
Goad, 206 S.W. 901, 186 Ark. 467 [cert 
den 39 S.Ct. 291, 249 U.S. 609, 63 I. 
Ed. 800 (error dism 40 S.Ct. 8, 250 U.S. 
676, 638 L.Ed. 1201)]; Waldrip v. Gris- 
ham, 164 S.W. 1133, 112 Ark. 57. 

Ga.—Maddox v. Morris, 35: S.E. 170, 
110 Ga. 309. 

Ind.—Inter-Ocean Casualty Co, v. 


Wilkins, (App.) 182 N.B. 252. 
Ky.—Brandenberg v. Addison, 298 
S.w. 1091, 221 Ky. 442: “South Cov- 


ington & ron St. Ry. Co. Vv. Markel, 182 
S.W. 850, 168 Ky. 625; Continental 
Coal Corporation v. Cole's Adm’r, 159 
S.W. 668, 155 Ky. 189; Miller v. 
Pryse, 49 S.W. 776, 20 "Ky... 1544, 
But see Cincinnati, N. One VRRP ys 
Co. v. Martin, 157 S.W. 710, 154 Ky. 
348 (where counsel made statements 
and arguments not supported by any 
evidence, the trial court should have 
expressly stated that the argument 
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rected where the jury are told to take the law from 
the court and not from counsel.*® 
guage of the court need not necessarily be a direct 
admonition,?° a mere perfunctory statement not to 
consider has been held not sufficient,2? and a gen- 


While the lan- 


was improper and the jury should not 
consider it, and not merely stated 
that the jury must try the case ac- 
cording to the evidence). 

Mass.—O’Connell v. Dow, 66 N.E. 
788, 182 Mass, 541; Collins v. Greeley, 
38 N.E. 195, 162 Mass. 273. 

Mich.—Eberts v. Mt. Clemens Su- 
gar Co., 148 N.W. 810, 182 Mich. 449; 
B. Marx & Sons v. King, 144 N.W. 553, 
177 Mich. 662. 

Minn.—Kitchen vy. Fashion Garage 
Co., 196 N.W. 929, 158 Minn. 136. 

Mo.—Starnes v. St. Joseph Ry., 
Light, Heat & Power Co., 52 S.W.(2d) 
852 .{aff (App:) 22 S.W.(2d) > 73]; 
Warren vy. Giudici, 50 S.W.(2d) 634; 
Lewis v. IHinois Cent. R. Coxeboas: 
W.(2d) 122; Caldwell v. Payne, 246 
S.W->> 312 [cert den 43 S.Ct. 520, 262 
WS) :743,.° 67 T..Bd.112101; - Cook**y; 
Neely, 128 S.W. 233, 143 Mo.App. 632; 
McKee v. St. Louis Transit Co., 83 
S.W. 1013, 108 Mo.App. 470. 

N.H.—Goddard v. Berlin Mills Co., 
131 A. 601, 82 N.H. 225;, Lafferty v. 
Houlihan, 121 A. 92, 81 N.H. 67; Ol- 
giati v. New England Box Co., 117 A. 
735, 80 N-H. 399. 

Tex.—W. C. Munn Co. v. Westfall, 
(Civ-App.) 197 S.W. 328. 

Va.—Sands & Co. v. Norvell, 101 S. 
BE. 569, 126 Va. 384. 

Wash.—Regenvetter v. Ball, 229 P. 
321, 1381 Wash. 155; Neitzel v. Spo- 
kane International Ry. Co., 141 P. 
186, 80 Wash. 30; Chicago, M. & P. 
Sa Rye Coy vee Truely 114-5 loa 
Wash. 646. 

Wis.—Higgins v. Stang, 218 N.W. 
832, 195° ‘Wis. ; Monaghan _ v. 
Northwestern Fuel Co., 122 N.W. 1066, 
140 Wis. 457. 

17. Ala.—Ashworth v. Alabama 
Great Southern R. Co., 99 So. 191, 2 
Ala, 20. 

Cal.—Isaac Upham Co. v.. U. S. Fi- 
delity & Guaranty Co., 211 PP. 809; 59 
Cal.App. 606. 

Ill.—Miller vy. John, 70 N.E. 27, 208 
INGE Wes 

N.Y.—McFadden v. Morning Jour- 
nel Assoc., 51 N.Y.S. 275, 28 App.Div. 

Wash.—Vizzaro v. King County, 
227 P. 497, 130 Wash. 398. 

18. Bank of Arizona v. Thomas 
Haverty Co.,.115 P. 73, 13 Ariz. 418 
[aff 34 S.Ct. 235, 232 U.S. 106, 58 L. 
Ed. 526]. 

19. Ariz.—Arizona Cotton Oil Co. 
v. Thompson, 245 P. 673, 30 Ariz. 204. 

Ill.—Wolezek v. Publie Service Co. 
of Northern Illinois, 174 N.E. 577, 342 
Tll. 482 

Iowa.—Wolfson v. Jewett Lumber 
Co., 227 N.W. 608, 210 Iowa 244 [mod 
on other grounds 230 N.W. 336, 210 
Iowa 244]. 

Mo.—Best v. Liverpool & London & 
Gloke Ins. Co., (App.) 49 S.W.(2d) 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Wilcox, 121 S.W. 588, 
57 Tex.Civ.App. 3. 

Vt.—Laferriere v. Gray, 160 A. 270. 

But see Conn y. Seaboard Air Line 
Ry Cox, UBS Sibe set, | 201) NICenip 
77 A.L.R. 641 (judge’s general obser- 
vation that jury must take law from 
court, not counsel, is insufficient to 
cure error in counsel’s reading dis- 
senting opinion to jury over objec- 
tion). 

20. Miller Ne Murphy, 263 P. 1031, 
88 Cal.App. 60 

21. eee Fuel & Iron Co. v. 
Benenante, 66 So. 942, 11 Ala.App. 
644; Doster v. Chicago, M.  & Steers 
Ry. Co., (Mo.App.): 158 S.W. 440; 
Herrick v. Town of Holland, 77 A. 6, 
83 Vt. 502; Roys v. First Nat. Bank, 
197 N.W. 237, 183 Wis. 10. 

[a] Thus, in a passenger’s action 
against a street railroad for injuries 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eral instruction to try the case free from bias and 
prejudice and wholly on the evidence is not tanta- 
mount to directing the jury to disregard counsel’s 
Whether improper conduct is 
cured by admonition depends on the trial court’s 
action with regard to counsel’s improper statement, 


improper remarks. 22 


as well as the statement itself.2# 


so admonish the jury as to remove the prejudice 
It is only in ex- 
treme cases that an admonition to the jury to dis- 
regard the misconduct of counsel will not correct 
admonition to disregard 
remarks is properly refused where the admissions 
of the adverse party have rendered such remarks 
Having admonished the 
abuse of discretion for the court to refuse to repri- 
The court need not admonish the 
jury to disregard remarks too trivial to notice.28 


resulting from the misconduet.?+4 


such misconduect.25 An 


proper.”° 
mand counsel.?? 


[§ 311] 5. Sustaining Objection. 


jections is usually sufficient to cure misconduct of 


in a collision with a truck, the action 
taken by the trial judge on request 
of defendant’s counsel to obviate the 
prejudicial effect of improper closing 
argument of plaintiff's counsel is in- 
sufficient, not being positive, but 
merely suggesting that the argument 
was improper. London v. Bay State 
ry Ry. Co., 121 N.E. 394, 231 Mass. 
480 


22. Big Ledge Copper Co. v. Ded- 
rick, 185 P:'825, 21 Ariz. 129. 

23. Burton v. Phillips, (Mo.App.) 
7 S.W.(2d) 712. 

24. Feinberg v. Atlantic Theatres 
Corporation, 175 N.E. 293, 275 Mass. 
127 


25. Baker v. Market St. Ry. Co., 
(Cal.App.) 11 P.(2d) 912. 

26. Zarafonitis v. Yellow Cab Co. 
of Alameda County, (Cal.App.) 16 P. 
(2d) 141. 

27. Burton v. Phillips, (Mo. App.) 
7 S.W.(2d) 712; Smith v. Greer, 257 


S.W. 829, 216 Mo.App. 155. [eert 
quashed 274 S.W. 373]; Eddings v. 
Childress, (Mo.App.) 253 S.W. 130; 


L. Cohen Grocer Co. v. Massachusetts 
Bonding & Insurance Co., (Mo.App.) 
25108: W.. 127. 

23. Baleja v. Henderson, (Tex.Civ. 
App.) 241 S.W. 10803 -Thoni. v.. Me- 
Donnell’s Estate, 165 N.W. 290, 166 
Wis. 319. 

29. Village of Ramsey v. Hayes, 
199 Ill.App. 161; Snyder v. Mathison, 
163 N.W. 104, 196 Mich. 378. 

30. Barr v. Clinton Bridge Works, 
161 N.W. 695, 179 Iowa 702. 

31. Idaho.—Duthie v. Shepherd, 
186 P. 919, 32 Idaho 633. 

Ind.—Klenke v. New York, C. & St. 
L. R. Co., 149 N.E. 103, 83 Ind.App. 
478. 

Ky.—Fenley Model Dairy v. Secu- 
se 290 S.W. 1044, 218 Ky. 59. 

Mo.—Haake v. G. H. Dulle Milling 
Co., 1538 S.W. 74, 168 Mo.App. 177. 

N.D. —Beardsley v. Ewing, 168 N.W. 
791, 40 N.D. 373. 2 

Tex.—Freeman  v. (Civ. 
App:) 136.S.W.. 521. 

32. U.S.—U. S. v. Alexander, 119 
i, t018: Portland Gold Min. Co. v. 
Flaherty, DUDS 802499 CCA. 361. 

Ala.—Alabama Great Southern R. 
Co. v. McFarlin, 56 So. 989, 174 Ala. 
637; Moody v. Alabama Great South- 
ern, R. Go., 13 So. 238, 99 Ala. 553; 
McCormack Bros. Motor Car Co. v. 
Martin, 105 So. 697, 21 Ala.App. 50 
[cert den 105 So. 698, 213 Ala. 549]. 

Ark.—St. Louis, I. M. & S. Ry. Go. 
v. Raines, 119 S.W. 665, 90 Ark. 398, 
17 Ann.Cas, 1. 

Ill.—Kulvie v. Bunsen Coal Co., 97 
N.E. 688, 253 Ill. 386 [aff 161 Ill.App. 


Cleary, 


617]; Swift v. Rutkowski, 54 N.E. 
1038, 182 Ill: 18; Metz v. Yellow Cab 
Co., 248 Ill.App. 609; Locander v. 


Joliet & Eastern Traction Co., 225 
Ill.App. 143;.- Martens v. Public Serv- 
ice Co. of Northern Illinois, 219 Ill. 
App. 160; Simmons vy. Commonwealth 
Edison Co., 208 Ill.App. 367; Parker v. 
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buking counsel, 


The court must 


jury, it is no | character.?® 


Sustaining ob- 


ChicazZo we Rys) CO., 00200) alll App. 03 
Dunham v. Chicago City Ry. Co., 178 
Ill.App. 186; Griffen v. Cohn, SN AAR 
App. 435; Neice v. Chicago & . R. 
Co:; 165 Ill. App. 627 [aff 98 NE 989, 
254 Til. 595, 41 L.R.A.N.S. 162]; Flynn 
v. Chicago’ City Ry. Co., 155 Tl. App. 
494; Springfield Boiler, ete,, Co. v. 
Parks, 123 IllApp. 508 [aff 78 N.E- 
809, 222 Ill. 355]; Chicago, etc., Elec- 
tric R. Co. v. Herbert, 115 Ill.App. 248. 
See Ehrenheim v. Yellow Cab Co., 239 
Ill.App. 403; Pirek v. Scott, 206 Ill. 
App. 44; Wendnagel v. Houston, 186 
Ill.App. 39; People v. Mutual Life 
Ins. Co., 183 Ill.App. 186. 

Ind.—Pleak vy. Cottingham, (App.) 
178 N.E. 309. 

Ky.—Burdon v. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480. 

Mich.—Livernash vy. De Lorme, 175 
N.W. 177, 208 Mich. 295; Yanelli v. 
TLS phe 137 N.W. 728, 172 Mich. 
ib 

Mo.—Rose v. St. Louis-San Fran- 
cisco Ry. Co., 289 S.W. 913, 315 Mo. 
1181; Preston v. Union Pac. R. Co., 
239 S.W. 1080, 292 Mo. 442 [petition 
for cert dism 43 S.Ct. 14, 260 U.S. 7538, 
67 L.Ed. 496]; Kilburn v. Chicago, M. 
& St. PB. Ry. ‘Co., 232) Saw.” L047, 2:89 
Mo. 75; Nixon v. Hill, (App.) 52 S.W. 
(2d) 208; Hesemann v. May Depart- 
ment Stores Co., 39 S.W.(2d) 797, 225 
Mo.App. 584; Connole v. Illinois Cent. 
R. Co., (App.) 21 S.W.(2d) 907; Moore 
v. St. Louis & S. F. R. Co., (App.) 283 
S.W. 732; Ingram v. Poston, (App.) 
260 S.W. 773; Johnson v. Kansas City 
Rys. Co., (App.) 233 S.W. 942; Sam- 
ples v. Kansas City Rys. Co., (App.) 
232 S.W. 1049; Brown & Fenwick 
Real Estate & Abstract Co. v. Marks, 
(App.) 226 S.W. 55; Diehl v. Bestgen, 
(App.) 217 S.W. 555; Smith v. Kansas 
City Rys. Co., (App.) 204 S.W. 575; 
Harriman v. Dunham, (App.) 196 S. 
W. 448; Dreibelbiss v. Banner, 195 
S.W. 68, 196 Mo.App. 236. 

Neb. i ; 

148 N.W. 952, 96 Neb. 790. 

N.J.—Freeman v. Ackerson, 110 A. 
701, 94 N.J.Law 308. 

N.C.—Houser v. Beam, 16 S.E. 335, 
Aa INEC. 5:07 

Tex.—Bonner v. Glenn, 15 S.W. 572, 
79 Tex. 531; Galveston, H. & S. A. Ry. 
Co. v. Easton, (Civ.App.) 257 S.W. 
924; Galveston, H. & S. A. Ry. Co. v. 
State, (Civ.App.) 194 S.W. 462 [rev on 
other grounds 216 S.W. 3938, 218 S.W. 
361, 110 Tex. 128]; San Antonio v. 
Wildenstein, 109 S.W. 231, 49 Tex.Civ. 
App. 514. 

Wash.—Roscoe v. City of Everett, 
239 P. 831, 186 Wash. 295. 

[a] Thus the court’s failure to do 
more than state that a citizen is pre- 
sumed to have a fair trial in every 
court, when defendant objected to 
argument that no poor man can re- 
ceive a fair trial in a federal court, 
is not error. Shirley v. Kansas City 
Southern Ry. Co., 298 S.W. 125, 221 


[§ 312] 6. Prejudicial Misconduct. 
duct of counsel may be such that its effect cannot 
be overcome,?7 and misconduct so prejudicial that 
the verdict of the jury must have been influenced 
thereby is not cured by an admonition to the jury;?8 
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counsel in examination of jurors,?® in opening state- 
ments,*° in examination of a witness, ** or in im- 
proper argument,*? without going further and re- 


unless requested to do so,?? but 


the misconduct may be such that merely sustaining 
an objection thereto is not enough, without more 
positive action;?+ and where the argument is very 
prejudicial, in addition to sustaining an objection 
thereto the court should reprimand counsel, require 
improper remarks in argument to be withdrawn, and 
instruct the jury to disregard them, in order to al- 
leviate harmful effect.?® 
tained an objection to remarks, it is the duty of 
counsel to desist from further argument of the same 


Where the court has sus- 


The miscon- 


Mo.App. 1158. 

33. Southern R. Co. v. Brown, 54 
S.E. 911, 126 Ga. 1; Cashion v. Wells, 
(Mo.App.) 35 S.W.(2d) 909; Durbin 
v. St. Louis-San Francisco Ry. Co., 
(Mo.App.) 275 S.W. 358; Miller v. 
Firemen’s Ins. Co., 229 S.W. 261, 206 
Mo.App. 475; McKinney v. Martin- 
Holloran-Klaus Laundry Co., 200 S.W. 
114, 198 Mo.App. 386. See Wendnagel 
v. Houston, 186 Ill.App. 39. 

34. Smith v. Baggett, 118 So. 283, 
218 Ala. 227; Dorsey v. Proctor, 269 
S.W. 316, 207 Ky. 385; Bloodgood v. 
VanEpey 192 N.Y.S. 383, 200 App.Div. 

35. Pledge v. Griffith, 202 S.W. 460, 
199 Mo.App. 303. 

36. Chicago, N. S. & M. R. Co. v. 
Chicago Title & Trust Co., 160 N.B. 
226, 328 Ill. 610. 

37. Wilson v. Thurston Co., 267 P. 
801, 82 Mont. 492. 

38. U.S.—Vaughan v. Magee, 218 
Be ioe ty 184 C.C.A. 388, [rev 212 EE: 
78). 

Ala.—Alabama Fuel & Iron Co. v. 
Andrews, 102 So. 799, 212 Ala. 336; 
Metropolitan Life Ins. Co. v. Carter, 
102 So, 1380, 212 Ala, 212. 

Ariz.m—Perazzo v. Ortega, 241 P. 518, 
29 Ariz. 334. 

Ark.—English v. Anderson, 88 S.W. 
583, 75 Ark. 577; German-American 
Ins. Co. v. Harper, 67 S.W. 755, 70 
Ark. 305. 

Cal.—Deibler'v. Wright, 6 P.(2d) 
844, (119 Cal. App. 92773) Rising.‘ 
Veatch, 3 P.(2d) 1023, 117 Cal. “App. 
404; Mangino v. Bonslett, 292 P. 1006, 
109 Cal.App. 205. 

Colo.—Coe v. Van Why, 80 P. 894, 
Sem@olourelio: 

a. ris v. Maddox, 25 S.E. 487, 
97 Ga. 575; Southern Ry. Co. v. Gen- 
tle, 1385 S.E. 105, 36 Ga.App. 11. 

Idaho.—Powers v. Boise City, 125 P. 
194, 22 Idaho 286; Goldstone v. Ruste- 
meyer, 123 P. 6385, 21 Idaho 708. 

Ill.— Peoria, ete., Traction Co. v. 
Vance, 84 N.E. 607, 234 Ill. 36; Chi- 
cago, ete, R. Co. v. Scott, 83 N.E. 
938, 232 Tl. 419; Wabash R. Co. v. 
Billings, 72 N.E. 3, 212 It. 37 [rev £05 
Ill.App. 111]; Kennedy v. Sullivan, 
26 N.BH. 382, 136 Ill. 94 [aff 34 Ill.App. 
46]; Watt v. Iroquois Auto Ins. Un- 
derwriters, 256 Ill.App. 210; Brackett 
v. Builders’ Lumber Co., 253 Ill.App. 
107; Wiersema v. Lockwood & Strick- 
land Co., 147 Ill.App. 33. 

Iowa.—Miller v. Kooker, 224 N.W. 
46, 208 Jowa 687 [reh den and op cor- 
rected 225 N.W. 868]; Cvitanovich v. 
Bromberg, 151 N.W. 1073, 169 Iowa 
736, Ann.Cas.1917B 309. 

Ky.—Gunterman vy. Cleaver, 263 S. 
W. 683, 204 Ky. 62; Louisville, etce., 
Ry Co: ve. Reaume, ALO Sawing 0,. tes 
Ky. 90, 32 Ky.L. 946; Murphy v. 
Hoaglund, 107 S.W. 303, 32 Ky.L. 839. 

Mich.—FEaston v. Medema, 224 N.W. 
636, 246 Mich. 130; Stowe v. Mather, 
208 N.W. 609, 234 Mich. 385; Lumbert 
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nor by sustaining an objection thereto;?® nor by 
rebuke or admonition of counsel ;*° 
but the court should grant 


drawal by counsel;?*! 


TRIAL 


nor by with- 


a discontinuance,*? mistrial,#* withdrawal of a ju- 


VII. TAKING CASE OR QUESTION FROM JURY 


[§ 313] A. Questions of Law or of Fact in Gen- 
eral*—1. Functions as Judges of Law and Fact in 
The rule is well settled that in eivil ac- 


General. 
168 N.W. 978, 203 Mich. 
242; Spencer v. Simmons, 125 N.W. 
9, 160 Mich. 292, 19 Ann.Cas. 1126; 
McNetton v. Herb, 123 N.W. 17, 158 
Mich. 525; Remey v. Detroit United 
R. Co., 104 N.W. 420, 141 Mich. 116; 
Hillman v. Detroit United R. Co., 100 
N.W. 399, 187 Mich. 184. 

Mo.—Haynes v. Trenton, 18 S.W. 
1003, 108 Mo. 123; Hankins v. St. 
- Louis-San Francisco Ry. Co., (App.) 
31 S.W.(2da) 596 [cert quashed 46 S. 
W.(2a) 849]. 

Neb.—Hansen vy. Mallett, 163 N.W. 
145, 101 Neb. 339. 

N.H.—Olney v. Boston, ete., R. Co., 
HOMAT ISO, COLIN. tt. Oot 

N. Y.—Baird v. Douglass, 192 N.Y.S. 
287, 199 App.Div. 818; Benoit v. New 
York Centarete, RR; Co., St NLYSs 961, 
94 App. Div. 24° 15 N.Y.Ann.Cas. 90: 
Weisman v. Baer & Hoffman, 202 N. 
WAS. eos tot) Mise. 790 Stein Vv: 
Brooklyn, Q. C.:& S. R. Co., 114 N.Y.S 
791, 62 Misc. 309. 

Ohio.—Industrial Commission of 
Ohio v. Gillard, 179 N.E. 514, 41 Ohio 
App. 297; Interurban Ry. & Terminal 
€o. v. Bierman, 31 Ohio Cir.Ct. 663. 

Okl.—Yoast v. Sims, 253 P. 504, 122 
Okl. 200; City of Shawnee vy. Sparks, 
110 P. 884, 26 Okl. 665, L.R.A.1918D 1. 

Or.—Rosumny vy. Marks, 246 P. 723, 
118 Or. 248; Webb v. Isensee, 166 P. 
544, 85 Or. 148. 

Pa.—Gibbons v. Pennsylvania R. 
Co., 139 A. 743, 291 Pa. 141; Dannais 
v. Sylvania Tp., 99 A. 475, 255 Pa. 
156, 4 A.L.R. 409; Fisher v. Delaware, 
L. & W. R. Con (6 AQ (T1822 Pa. 635° 
Holden v. Pennsylvania R. Co., 32 A. 
403, 169 Pa. 1. 

Tenn.—Pullman Co. v. 
S.W. 73, 118 Tenn. 565 


v. Prince, 


Pennock, 102 


Tex.—Robbins v. Wynne, (Commun. 
App.) 44 S.W.(2d) 946 [rev (Civ. 
App.) 28 S.W.(2d) 225]; Davis v. 
Hill, (Commn.App.) 298 S.W. 526 [aff 
(Civ.App.) 291 S.W. 681]; Barnes v. 
McCulloch, (Civ.App.) 53 S.W.(2d) 
89; Clements v. Wright, (Civ.App.) 


47 S.W.(2d) 652; Lane v. Cunning- 
ham, (Civ.App.) 38 S.W.(2d) 906; 
Floyd y. Fidelity Union Casualty Co., 
{Civ.App.) 13 S.W.(2d) 909 [rev on 
other grounds (Commn.App.) 24 S.W. 
(2d) 363, reh den 39 S.W.(2d) 1091]; 
Trueheart v. Parker, (Civ.App.) 257 


S.W. 640; Stockey & White v. Mears, 
(Civ.App.) 181 S.W. 774; Texas & 
P. Ry. Co. v. Rasmussen, (Civ.App.) 


181 S.W. 212; City of Austin v. Gress, 
(Civ.App.) 156 S.W. 535; Swift v. 
Martine, 117 S.W. 209, 53 Tex.Civ. 
App. 475; Harry Bros. Co. y. Brady, 
(Civ.App.) 86 S.W. 615; Hunstock v. 
Roberts, (Civ.App.) 65 S.W. 675. 
Va.— Virginia Electric & Power Co. 
v. Jayne, 144 S.E. 638, 151 Va. 694. 
Wash.—McSweyn vy. City of Ever- 
ett, 239 P. 205, 136 Wash. 202; Duval 
v. inland) Nav. Co., 155° P.- 768,< 90 
Wash. 149; Rogers v. Kangley Tim- 
ber Co., 132 P. 731, 74 Wash. 48; Sni- 
der v. Washington Water Power Co., 
120 P. 88, 66 Wash. 598; Spencer vy, 
Arlington, 94 P. 904, 49 Wash. 121. 
W.Va.—Hendricks v. Monongahela 
West Penn Public Service Co., 163 S. 
f&. 411; Fleming v. Hartrick, 141 S. 
E 628, 105 W.Va. 135; Wilkins v. 
Schwartz, 132 S.E. 887, 101 W.Va. 337. 
Wis.—Larson vy. Hanson, 242 N.W. 
184; Corti v. Cooney, 211 N.W. 274, 
191 Wis. 464; Ogodziski v. Gara, 181 
NW. 227, 173 Wis. 371; Rudiger v. 
Whicazo,, \etc., R.. Co.,. 77 INsWi. 169, 


101 Wis. 292. 

fa] Argument appealing to sym- 
pathy of the jury is improper and 
prejudicial notwithstanding an in- 
struction that the jury should not let 
Sympathy sway them. Hendricks v. 
Monongahela West Penn Public Serve 
ice..Co;, “QWiWVa) Missi 41 

[b] Attacking witness.—W here 
plaintiffs’ counsel attempted to de- 
stroy the credibility of defendant as 
a witness by an unjustifiable incident, 
an adverse ruling of the court could 
not remove the impression made up- 
on the jury. Corti v. Cooney, 211 N. 


W. 274, 191 Wis. 464. 
[c] Repeated misconduct is not 
cured by an admonition. Spaulding 


v. Laybourn, 145 N.W. 521, 164 Iowa 
277; Trent v. Lechtman Printing Co., 
126 S.W. 238, 141 Mo.App. 437; Mar- 
ble v. Walters, 19 Mo.App. 134; Rudd 
v. Rounds, 25 A. 438, 64 Vt. 432; Luc- 
chesi v. Reynolds, 216 P. 12, 125 
Wash. 352. 
39. U.S.—Southern 
Motlow, 61 F.(2d) 464. 
Ala.—Hundley v. Chadick, 
845, 109 Ala. 575. 
Ga.——Collins Park, etc., R. 
Ware, 37 S.E. 975, 112 Ga. 663. 
Ill.— Chicago, N. S. & M. R. 
Chicago Title & Trust Co., 
226, 328. IH. 610; Bale v. Chicago 
Junction Ry. Co., 102 N.E 808. 259 
Ill. 476; Chicago & A. R. Co. v. Scott. 
$3. NE. 938, 232.0 41952  Hoter sy. 
GhitasonBe & Of Ri Ce i2s7) Ti App, 
309; Worthy v. Birk, 224 I1]l.App. 574; 
Paulsen v. McAvoy Brewing Co., 220 
Tll.App. 273; Rice v. Warner Hotel 
Co., 187 111.App. 317; Lisenbury v. St. 
Louis & Springfield Ry. Co., 184 Ill. 
Upthegrove v. Chicago G. 
¥ 154 Ill.App. 460; Donk 
Bros. Coal & Coke Co. v. Tetherington, 
128 Ill.App. 256; Illinois Cent. R. 
v. Seitz, 111 [ll App. 242° Patt 73 NE, 
585; G2 14 Alle 35059 2055 AmeSsR. Loss 
Pioneer Reserve Assoc. v. Jones, 111 
Tll.App. 156; Illinois Cent. R. Co. v. 
Souders, 79 Ill.App. 41. See Trainer 
v. Baker, 195 Ill.App. 216. 
Ky.—Stearns Coal & Lumber Co. 


COM Nc 


1S mESOs 


Surety 


Comve 


COMM. 
160 N.E. 


v. Williams, 198 S.W. 54, 177 Ky. 698; 
McHenry Coal Co. v. Sneddon, 34 S. 
W. 228, 98 Ky. 684, 17 Ky.L. 1261. 


Mo.—Collier v. City of Shelbyville, 
(App.) 219.S.W. 713. 
-—) o Hotel Co, v. 
288 P. 309, 143 Ok). 196. 

Tex.—-S. H. Kress & Co. 
Jey, (Civ.App.) 46 
Stockey & White v. 
181 S.W. 774; 


Danciger, 


v. Lind- 
S.W.(2d) 379; 
Mears, (Civ.App.) 
Jordan v. Massey, (Civ. 
App.) 134. sw: 804; St. Louis South- 
western R. Co. v. McLendon, (Civ. 
App.) 26 S.W. 307. 

Wis.—Andrews v. Chicago, ete., R. 
Co., 71 N.W. 872, 96 Wis. 348. 

[a] Illustrations.—(1) Error in 
asking questions designed to es- 
tablish that loss was covered by in- 
surance which had been paid is not 
cured by sustaining objections. Hof- 
er, Chickeo,. B.t&Q. Ron. 287 DLE: 
App. 309. (2) A verdict based on.the 
argument of counsel in which he re- 
ferred to purchasers of land as “suck- 
ers” and ‘boobs,’ and termed a wit- 
ness a “fat, smug:.gentleman,” can- 
not be sustained, although the ob- 
jection was sustained. Chicago, N. 
S. & M. R. Co. v. Chicago Title & 
Trust (Co, 60; NB 22 bin seco ello Os 

40. Ga.—City of Rome v. Harris, 
78 S.E. 475, 12 Ga.App. 756. 
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ror,** discharge of the jury,*® withdrawal of a ju- 
ror and continuance of the ecase,t® or should set 
aside the verdict and award a new trial.*‘ 


tions tried by a jury questions of law are generally 
for the determination of the trial court,*S in some 


Ill._—TIllinois Power & Light Cor- 
poration v. Lyon, 142 N.E. 456, 311 
Til. 123; Lewman v. Danville St. Ry. 
& Light Co., 161 Ill.App. 582; Swift 
v. Rennard, 128 Ill.App. 181. 

Miss.—J. J. Newman Lumber Co. 
v. Norris, 94 So. 881, 130 Miss. 751. 

Mo.—Franklin y. Kansas City, 248 
S.W. 616, 213 Mo.App. 154. 

N.Y.—Cherry Creek Nat. Bank v. 
Fidelity & Casualty Co. of New York, 
202 NcY.S24611,) 207: -App. Divs > 18s 
Ernst. Zobel Co. v. Canals, 176 N.Y.S. 
537, 188 App.Div. 231. 

Tex.—Kirby Lumber Co. v. Young- 
blood, (Civ.App.) 192 S.W. 1106; 
Stockey & White v. Mears, (Civ.App.) 
181 S.W. 774. . 

Wis.—Andrews v. United States 
Casualty Co., 142 N.W. 487, 154 Wis. 
So 

41. Ala.—Wolffe v. Minnis, 74 Ala. 
386. 

Ill.—Illinois Cent. R. Co. v. Soud- 
ers, 53 N.E. 408, 178 Dll. 585; West 


Ind.—Nelson vy. 
17 
qua Co., (App.) 27 S.W.(2d) 722. 

42. 

915, 

34 Ga.App. 203 
Mittleman y. Bartikowsky, 129 A. 
nals v. Sylvania Tp., 99 A. 475, 255 
many cases). 

[a] Where counsel attempts to in- 


Chicago St. R. Co. v. Musa, 80- Ill. 
App. 223. 
Welch, 16 N.E. 634. 

N.E. 569, 115 Ind. 270. 

Mo.—Crapson v. United Chautau- 

Vt.—Douglas v. Carr, 67 A. 1089, 80 
Vite s ozs 

Watts v. Espy, 101 So. 106, 211 
Ala. 502. 

43. Heinz v. Backus, 128 S.E. 

44. Baesens v. New York Cent. R. 
Co., 193 N.Y.S. 720, 201 App.Div. 191; 
566, 283 Pa. 485; Kelly v. Scranton 
Ry. Co., 112 A. 748, 270 Pa. 77) Dan= 
Pa. 156, 4 A.L.R. 409; Labar v. Bene- 
detto, 20 Pa.Dist. 799 (reviewing 

45. Rosumny v. Marks, 246 P. 723, 
118 Or. 248 
fluence jury by reading findings of 
fact in a similar reported case, the 


court may dismiss the panel. Cun- 
ningham v. Fair Haven, etc., R. Co., 
43 A. 1047, 72 Conn. 244. 

46. Dannals v. Sylvania Tp., 99 A. 
475, 255 Pa. 156, 4 A.L.R. 409. 

47. Southern Surety Co. v. Mot- 
low, 61 F.(2d) 464; Pryor v. Lime- 
stone County, (Ala.) 144 So. 18; En- 
sor v. Smith, 57 Mo.App. 584; Rine- 


hart & Dennis Co. v.. Brown, 120 S.E. 
269, 1387 Va. 670. 

48. U.S.—What Cheer Coal Co. y. 
Johnson, 56 F. 810, 6 C.C.A. 148; An- 
drews v. Graves, 1 F.Cas.No. 376, 1 
Dill, 1083, Nasonikve UiS sab, Cage 
No. 10,024, 1 Gall. 53. 

Ala.—Hays vy. Lemoine, 47 So. 97, 
156 Ala. 465. 

Cal.—Dean v. Grimes, 14 P. 178, 72 
Cal. 442; Langdon y. Superior Court 
in and for Riverside County, 223 P. 
12; 65 Cal. App.. 41. 

Ga.— Livingston v. Taylor, 63 S.B. 
694, 132 Ga. 1; Higginbotham v. 
Campbell, 11 S.E. 1027, 85 Ga. 638; 
Warner v. Robertson, 13 Ga. 370. 

Ill.— Gottschalk Const. Co. v. Carl- 
son, 253 Ill.App. 520; Cowie v. Kin- 
ser, 138 Ill.App. 143 [aff 85 N.E. 623, 
Zab SII S831 262 Ami Sak. 22146 

Kan. _—Atkinson, ete: - UR... sCow Seve 
Woodson, 100 P. 633, 79 Kan. 567. 

Ky. —Cincinnati, ete., R, 3Co- Ne 
Evans, 110 S.W. $44, 129 Ky. 152, 33 
Ky.L. 596; Burt & Brabb Lumber Co. 


—_———— ee 


*By FRANK L. MORGINSON (8§ 313-359). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jurisdictions by reason of statute,*® and that it is 
ordinarily the exclusive®® province®! of the jury, 


TRIAL 


and not of the trial court,®? also in some jurisdic- 


v. Hurst, 110 S.W. 242, 33 Ky.L. 270; 
Thomas v. Thomas, 15 B.Mon. 178. 


Ma.—Conolly v. Kettlewell, 1 Gill 
rhe Ragan vy. Gaither, 11 Gill&J. 
472. 

Mich.—George W. Roby Lumber 


Co. v. Gray, 41 N.W. 420, 73 Mich. 356. 
ee et Pe, v. Cook, 53 Miss. 


ol. 
Mo.—Ruggeri v. Mitchell Clay Mfg. 


o-7. 15:8. (20). 7%, 322, Mo." 737: 
Whiteaker v. Chicago, R. I. & P. R. 
Co., 160 S.W. 1009, 252 Mo. 4388 [aff 
Beswct. 152) 239 0.8: 421). 60. L.Ed. 
360]; Howell v. Sherwood, 147 S.W. 
810, 242 Mo. 513; Fields v. Missouri 


ee R. Co., 88 S.W. 134, 113 Mo.App. 
642. 

Mont.—General Fire Extinguisher 
Co. v. Northwestern Auto Supply Co., 
223 P. 504, 70 Mont. 1; Golden v. 
Northern Pac. Ry. Co., 104 P. 549, 39 
Mont, 435, 34 L.R.A.N.S. 1154, 18 Ann. 
Cas. 886. 

N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. To 
same effect see Morril v. Morril, 142 


ao 104 N.J.Law 557, 60 A.L.R. 
102. 

N.Y.—Vedder v. Fellows, 20 N.Y. 
126; Outhouse v. Baird, 106 N.Y.S. 


246, 121 App.Div. 556. 
Ohio.—Ferguson y. Frazier, 162 N. 
E. 777, 29 OhioApp. 67. 
2 Serg.&R. 


eRe dois v. Maclay, 
oO. ’ 

Porto Rico.—Erwin v. Nater, 6 Por- 
to Rico Fed. 492; Martinez v. The 
Paul Taylor Brown Co., 6 Porto Rico 


Fed. 405. 

Tenn.—Ferguson vy. Moore, 39 S.W. 
341, 98 Tenn. 342. 

Tex.—City of Nacogdoches v. Wise, 
(Civ.App.) 300 S.W. 949; National 
Life & Accident Ins. Co. v. Weaver, 
(Civ.App.) 226 S.W. 754. 

Vt.—State v. Croteau, 23 Vt. 14, 54 
Am.D. 90. 

Va.—Keen vy. Monroe, 75 Va. 424. 

Wis.—Zonne v. Wiersom, 3 Pinn. 


217, 3 Chandl. 240. 

Wyo.—Boswell v. First Nat. Bank, 
92 P. 624, 93 P. 631, 16 Wyo. 161. 

[a] Duty.—(1) It is the exclusive 
(Robinson v. Ferry, 11 Conn. 460) (2) 
duty (Gottschalk Const. Co. v. Carl- 
son, 253 Ill.App. 520; Conolly v. Ket- 
tlewell, 1 Gill (Md.) 260) of the court 
to determine all matters of law. 

[b] Origin.—The doctrine grew 
out of the practice of granting new 
trials for differences of opinion be- 
tween the court and the jury upon 
questions of law arising on the trial. 
State v. Croteau, 23 Vt. 14, 54 Am.D. 
9 


0. 

[c] Other statements.—(1) It is 
the exclusive (Tobler vy. Pioneer Min- 
ing & Mfg. Co., 52 So. 86, 166 Ala. 482; 
Whiteside v. Junkins, 
210) (2) and peculiar (Davis v. Davis, 
7 Harr.&J. (Md.) 36) (3) province 
(Hammerschlag Mfg. Co. v. Importers 
& Traders’ Nat. Bank, 262 F. 266; 
W. T. Rawleigh Co. v. Van Duyn, 188 
P. 945, 32 Idaho 767; N. & W. Over- 
all Co. v. Holmes, 119 S.E. 817, 186 N. 
C. 428) of the court to determine 
questions of law. (4) Questions of 
law are always for the determina- 
tion of the court. Ft. Worth & D.C. 
Ry. Co. v. Yantis, (Tex.Civ.App.) 185 
S.W. 969. (5) Questions of law are 
not for the jury. Morril v. Morril, 
142 A. 337, 104 N.J.Law 557, 60 AL. 


R102. ; 

49. See statutory provisions; and 
cases infra this note. 

[a] In Arizona under Civ. Code 
(1913) par 515, it is within the 


province. of the court to state the 
law. Ettlinger v. Collins, 213 P. 1002, 
25 ‘Ariz. 115. 

{[b] In Indiana, under Rev. St. 
(1881) § 409, an issue of law must be 
determined by the court. Erie Craw- 
ford Oil Co. v. Meeks, 81 N.E. 518, 40 
Ind.App. 156; Lake Shore, etc., R. Co. 
vy. Anthony, 38 N.E. 831, 12 Ind.App. 


(OkI9N238" Ps) 


126. 

[ec] In Louisiana (1) while, un- 
der Code Prac. art 520, the jury are 
judges of both the law and fact 
(Spofford y. Pemberton, 12 Rob. 162; 
Thomas v. Turnley, 3 Rob. 206; Bost- 
wick v. Gasguet, 10 La. 80), (2) in 
view of art 516, contemplating that 
the judge shall in his charge give the 
jury a knowledge of the laws appli- 
cable to the cause, such right of the 
jury is not exciusive (Spofford v. 
Pemberton, supra; Thomas v. Turn- 
ley, supra). 

{da in North Carolina, in view of 
Comp. St. § 564 or earlier enactments, 
the court interprets the law. In re 
Bergeron’s Will, 146 S.H. 571, 196 N. 
C. 649; Hancock v. Southgate, 119 
S.E. 364, 186 N.C. 278; Woodland & 
Co. v. Southgate Packing Co., 118 S. 


EH, 898, 186 N.C. 116; Fry v. Currie, 
SIREN. Ce 436: 
50. Ala.—Tobler v. Pioneer Min- 


ing & Mfg. Co., 52 So. 86, 166 Ala. 482. 
Ga.—Davis v. Kirkland, 58 S.H. 209, 
1 Ga.App. 5. 
Ind.—Mesel v. Farmers’ & Mer- 
chants’ Bank of Bryant, (App.) 178 


N.E. 305; Calton v. Lewis, 35 N.E. 

301, 8 Ind.App. 40. 
Md.—Susquehanna Transmission 

Co. of Maryland v. Murphy, 101 A. 


791, 131 Md. 340. 

Ok1.—California Ins. Co. v. Security 
State Bank of Miami, Okl., 277 P. 591, 
36. OKLA 211 Mipshes tater Bankwort 
Inola v. Dickerson, 245 P. 54, 119 Okl. 
LOS 5 eGailtiae Ce 7S 5S Sei Ryne (CO, ie 
Brow, 0239) Ps 99 ld 2 Oki. ak 


Or.—Wood v. Young, 271 P. 734, 127 
Or. 23D. 
Porto Rico.—Martinez v. The Paul 


Te Brown Co., 6 Porto Rico Fed. 
405. 

Tex.—Federal Surety Co. v. 
(Civ.App)r"22 «S-W.(€2d) 157: 

See Walker v. Bennett & Myers Inv. 
Co., 244 P. 465, 79 Colo. 170 (findings 
of fact made by court on questions 
which are for jury are of no force). 

{a] Other statements.—(1) The 
determination of questions of fact is 
within the peculiar province of the 
jury. Muldowney vy. Illinois Cent. R. 
Co., 32 [owa 176; Spefford v. Pember- 
ton, 12 Rob. (La.) 162; La Forge v. 
Gardner, 153 “Al 84,7. 130 Merrsi1; 
Taft v. Ward, 124 S.W. 437, 58 Tex. 
CivsAppn eZodz 6 C2) The determina- 
tion of questions of fact is wholly 
within the province of the jury. 
Thompson & Donchue v. Mobile & O. 
R.4Co:., 101 So. 441, 202% Ala: 646; 
Thompson v. Davis, 254 P. 501, 124 
Okl. 79; Slagle v. Amos, 238 P. 445, 
tt. OLS Tis “Smith #y.—Bluer238 "Pe: 
293, 1121 OK. 50.- (3) Etvis purely the 
province of the jury to interpret 
facts. Washburn v. National Acc. 
Soc., 10 N.Y.S. 366. (4) Matters of 
fact are exclusively for the determi- 
nation of the jury. Ask v. Wood, 233 
P. 253, 113 Or. 498; Rosevere v. Os- 
ceola Mills, 32 A. 548, 169 Pa. 555. 
(5) The jury are the final arbitrators 
of questions of fact. Commercial 
C@redity.Co, Vv.0S:. EB. S...Motor iCo., 134 
S.E. 180, 35 Ga.App. 563. (6) The 
jury are the sole judges of the facts. 
Girardo v. Wilmington & Philadel- 
phia Traction Co., 90 A. 476, 28 Del. 
25; McCartney v. People’s Ry. Co., 78 
A. 771, 25 Del. 191; Ross v. Preferred 
Ace. Ins. Co., 28 Hawaii 404; Waters 
v. Bankers’ Life Ass’n of Des Moines, 
Iowa, 50 S.W.(2d) 183, 226 Mo.App. 
1188;- Chapin v: Noll, 224 N.W. 687, 
118 Neb. 318; State Bank of Golden- 
dale v. Beeks, 214 P. 817, 124 Wash. 
467. (7) The jury are the sole triers 
of the facts. Raughtigan v. Norwish 


Scott, 


Nickel & Brass Co., 85 A. 517, 86 
Conn. 281. 
51. U.S.—Hammerschlag Mfg. Co. 


yv. Importers’ & Traders’ Nat. Bank, 
262 F. 266. 

Ark.—Kansas City Fibre Box Co. v. 
F. Burkart Mfg. Co., 44 S.W.(2d) 325, 
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tions by reason of constitutional provision or stat- 
ute,°*® to decide questions of fact, or, in other words, 


184 Ark. 704. 

Ga.—Elrod v. Chamblee, 106 S.E. 
915, 26 Ga.App. 703. 

Idaho.—W. T. Rawleigh Co. v. Van 
Duyn, 188 P. 945, 32 Idaho 767. 

Jll.—Gehr v. Hagerman, 26 Ill. 438; 
Chicago City R. Co. y. Iverson, 108 Ill. 
App. 433; Flanagan v. Means, 94 III. 
App. 362. 

La.—Dalgarn vy. New Orleans Land 
Co., 109 So. 345, 161 La. 653. 

Me.—Williams v. Sweet, 115 A. 895, 


121 Me. 118. 
Md.—Lewis v. Baltimore, ete., R- 
Co., 38 Md. 588, 17 Am.R. 521; Con- 


olly v. Kettlewell, 1 Gill 260. 

Miss.—Mobile & O. R. Co. v. Cox, 
121 So. 292, 153 Miss. 597. 

Mo.—Ryan v. Burrow, 33 S.W.(2d) 
928, 326 Mo. 896; Phillips v. Thomp- 
son, 35 S.W.(2d) 382, 225 Mo.App. 
859; Winfrey v. Ragan, 117 S.W. 83. 
136 Mo.App. 250. 

N.Y.—Lambert v. Staten Island R- 
Co., 70 N.Y. 104 [aff 131 U.S. ecxl. ap- 
pendix, 24 L.Ed. 615] [foll Thompsor 
v. Staten Island R. Co., 70 N.Y. 598]; 
Geneva, etc., R. Co. v. Sage, 35 Hur 


95. 
Porto Rico.—San Juan Light, etc., 
Co. v. Segura, 1 Porto Rico Fed. 507. 
Tex.—Phceenix Furniture Co. of 
Port Arthur v. Kay, (Civ.App.) 10 8S. 


W.(2d) 422; Bailey v. Giant Tire & 
Rubber Co., (Civ.App.) 3 S.W.(2d>) 
501; Alexander v. St. Louis South- 


western Ry. Co. of Texas, 122 S.W- 
Hist St tex CivsApps: o40%% 

“Fact finding, which includes. all 
material inferences and deductions 
which may be reasonably and logical- 
ly drawn from the relevant direct 
facts, is a province which belongs to 
the jury, to be exercised by them ac- 
cording to the everyday experience 
and common observation of the 12 
men constituting the jury—not of 
and by any one man, be he judge or 
juror.” Mobile &-O. R-“Cow v. Cox; 
121 So. 292, 153. Miss. 597. 

[a] Other statement.—The deter- 
mination of questions of fact is the 
function of the jury. Gudfelder v- 
Pittsburg, etc.,-R. Co., 67 As 70, 207 
Pa. 629; Reed v. Hester, (Commn. 
App.) 44 S.W.(2d) 1107 [rev (Civ-~ 
App.) 28 S.W.(2d) 219]. 

52. Chicago City R. Co. v. Iwer- 
son, 108 Ill.App. 433; Robinson v. 
Louisville, etc., R. Co., 2 Lea (Tenn.} 
594. 

[a] Importance of distinction be- 
tween duties.—‘It is of the greatest 
importance to the administration of 
justice that each [court and jury} 
should be made responsible for its 
appropriate department, for in this 
way only can errors of fact and er- 
rors of law be traced to their prop- 
er source.” Tobler v. Pioneer Mining 
& Mfg. Co., 52 So. 86, 98, 166 Ala. 482. 

{[b] Other statement.—The court 
in a jury trial cannot make findings: 
of any force on questions which upon 
the record belong to the jury. Faris: 
v. Beck, 222 P. 652, 74 Colo. 480. 


53. See constitutional and statu— 
tory provisions; and cases infra this; 
note. 

[a] In Arizona, under Civ. Code 


(1913) par 515, providing that the- 
court shall not charge the jury with 
respect to matters of fact but shall 
declare the law arising on the points, 
it is within the province of the jury 
to determine the facts. Ettlinger v. 
Collins, 213 P. 1002, 25 Ariz. 115. 

[b] In Kentucky, (1) under Const. 
art 3 § 10, it is the exclusive (Lynch 
v. Smead Architectural Iron Works, 
P16 "S.W +693, 132) Ky 24 Ot R A. 
N.S. 852) (2) province of the jury to 
determine questions of fact (Cinein- 
nati, N. O. & T. P. Ry. Co: v.- Rue) 134 
Eas 1144, 142 Ky. 694, 34 L.R.A.N.S. 

{[c] In Michigan (1) while without 
mention of statute it has been held 
that it is the peculiar (Wight v. H. G- 
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as statutes in some jurisdictions provide,®4 that, | generally, questions of fact are for the jury,°® 


Christman Co.,. 221 New. 34) 
Mich. 208) (2) province of the jury 
to determine the facts (Page v. Stan- 
ley, 218 N.W. 673, 242 Mich. 326), (3) 
under Comp. L. §§ 10,243-10,246, it 
is said that it is the function of the 
jury to pass upon questions of fact 
(Simons v. Haberkorn, 102 N.W. 659, 
139 Mich. 130). 

[d] In Mzntana the jury are de- 
clared by statute to be the sole judg- 
es of the facts. Johnson v. Herring, 
300 P. 535, 89 Mont. 420; Tague v. 
poh Chaplice Co., 72 P. 297, 28 Mont. 


[e]. In North Carolina (1) by rea- 
son of statute it is the province of the 
jury to determine the facts (Richard- 
son v. American Cotton Mills, 130 S. 
HE. 164, 190 N.C. 874; N. & W. Over- 
all Co. v. Holmes, 119 S.E. 817, 186 N. 
C. 428; Woodland & Co. v. Southgate 
PACKINGMOOw 113.) SMe eos, 86 N.C: 
116), (2). and such issues of fact 
are exclusively for the jury (West- 
feldt v. Adams, 74.S.E. 1041, 159 N.C. 
409). (8). So the jury alone can de- 
termine issues of fact. Gillie v. 
Moore, 137 S.H. 657, 193 N.C. 845. 

54. See statutory provisions; 
eases infra this note. 

fa] Iv Indiana, under Rev. St. 
(1881) § 409, an issue of fact may be 
determined by the jury. lJLake Shore, 
ete. Rk. .Co. vs Anthony,’ 38 “N.E. 831; 
12 Ind.App. 126; Kline v. Spahr, 56 
Ind. 296; Valparaiso v. Schwerdt, 82 
N.E. 923, 40 Ind.App. 608. 

{b] In Michigan, (1) while, with- 
out reference to statute, it is vari- 
ously stated that questions of fact 
are for the determination of the jury 
(Daleiden v. Stevens, 209 N.W. 94, 235 
Mich. 111; Newman v. Bowman, How. 
N:P. 46), (2) and that jurors are 
triers of the facts (B. F. Goodrich 
Rubber Co. v. Sewell Cushion Wheel 
Co., 1638 N.W. 5, 196 Mich. 600), (3) 
it would seem that the rule is by rea- 
son of statute (see supra note 538[c]). 

{e] In Montana (1) under Code 
Civ. Proc. § 3390, the jury are to find 
the facts. Golden vy. Northern Pac. 
Ry. Co., 104 P. 549, 39 Mont. 435, 34 
L.R.A.N-S. 1154, 18 Ann.Cas. 886; Gal- 
lick v. Bordeaux, 78 P. 583, 31 Mont. 
aac.) €2) Later decisions, without 
mention of statute, state that juries 
are the triers of facts only (Bell v. 
Grimstead, 266 P. 394, 82 Mont. 185; 
Robinson v. F. W. Woolworth Co., 261 
P. 258, 80 Mont. 431; Rosebud State 
Bank v. Kesl, 219 P. 814, 68 Mont. 
518; Conway v. Monidah Trust, 157 
P. 178, 52 Mont. 244) (3) and are not 
judges of the law (Conway v. Moni- 
dah Trust, supra). 

{d] In North Carolina (1) in view 
of Comp. St. § 564, or earlier enact- 
ments, the jury must ascertain the 
facts. In re Bergeron’s Will, 146 S. 
By sb71, 96) N.C. 649;)' Kurloughv. 
Nash County Highway Commission, 
142 S.E. 230, 195 N.C. 365 [reh den 144 
Dakpeo9e ntl 96 NC. 1160 (3) ary ves Cur= 
rie, 91 N.C. 486. (2) Independent of 
mention of statute, it is said that the 
jury are responsible for the finding of 
facts. Hancock v. Southgate, 119 S. 
BE. 364, 186 N.C. 278. 

55. U.S.—Illinois Power & Light 
Cornoration v. Hurley, 30 F.(2d) 905 
cert den 280 U.S. 587, 50 S.Ct. 36, 74 

.Hd. 686]; Hudson & M. R. Co. v. Io- 
rio, 239 FB. 855, 152 C.C.A. 641; South- 
ern R. Co. v. Hopkins, 161 F. 266, 88 
C.C.A. 312; Nason v. U. S., 17 F.Cas. 
No. 10,024, 1 Gall. 53. ‘ 

Ark.—Shaul y. Katzenstein, 290 S. 
W. 966, 172 Ark. 932. 

Cal.—Tompkins v. Montgomery, 55 
Paro 123 Calowres 

Colo.—Public Service Co. of Colora- 
gone Williams, 270 P. 659, 84 Colo. 

Del.—Stuckert v. Cann, 111 A. 596, 
31 Del. 129; Daniels v. Liebig Mfg. 
Co., 42 A. 447, 16 Del. 207. 

Ga.—Mooney v. Tarver, 30 S.B. 257, 


and 


244/103 Ga. 573. 


T1l.—American Art Works v. Chica- 
go Picture Frame Works, 106 N.E. 
440, 264 Ill. 610 [aff 184 Ill.App. 502]; 
Cowie v. Kinser, 138 Ill.App. 143 [aff 
85 N.E. 623, 285 Ill. 383, 126 Am.S.R. 
Qakiys 

Iowa.—Ankeney v. Brenton, 238 N. 
W. 71; Smith v. Blakesburg Savings 
Bank, 164 N.W. 762, 182 Iowa 1190; 
Smith v. Blakesburg Savings Bank, 
164.N.W..762, 182 Iowa 1190; Fisher 
v. Cedar Rapids & M. C, Ry. Co., 157 
N.W. 860, 177 Iowa 406; .Maynard v. 
City of Des Moines, 140 N.W. 208, 159 
Iowa 126; Scow v. Farmers’ & Mer- 
chants’ Sav. Bank, 111 N.W. 32, 136 
Iowa 1 

Ky.—Iseman y. Hayes, 46 S.W.(2d) 
110, 242 Ky. 302; Cincinnati, N. O. & 
™ Pe Ry. Cokve Jones’. Admin, 286 (St 
W. 897; 172 Ky. 11; “Burt & Brabb 
Lumber Co. v. Hurst, 110 S.\W. 242, 33 
Ky.L. 270. 

Md.—Patapseo Loan Co. of Balti- 
more City v. Hobbs, 98 A; 239, 129 
Mad. 9. 

Miss.—Sackler v. Slade, 114 So. 396, 
148 Miss. 575; Haynes-Walker Lum- 
ber Co.,v, Hankins, 105 So. 858, 141 
Miss. 55. 

Mo.—Hureck v. Missouri Pac. Ry. 
Co., 158 S.W. 581, 252 Mo. 39; Berg v. 
oeune, 297 S.W. 112, 222 Mo.App. 


Neb.—Modlin v. C. L. Jones & Co., 
121 N.W. 984,:84 Neb. 551. 
N.J.—Uvalde Asphalt Paving Co. v. 


Central Union, Stockyards Co., 86 A. 
425, 84 N.J.Law 297. 
N.Y.—McDonald v. Metropolitan 


St. -R: Cos 60 N:B.'282,.167 No Yi.66; 
Golden v. D. R. Paskie & Co., 200 N.Y. 
S. 123, 205 App.Div. 610; Gelderman 
v. Curtis, 108 N.Y.S. 681, 124 App.Div. 
919; Lennan v. Hamburg-American 
Steamship Co., 77 N.Y.S. 60, 73 App. 
Div. .358; Horgan. v.. Interborough 
Rapid Transit®Co:, 133 N.Y.S: 915,°75 
Mise. 629. 

Ohio.—Central Community Chau- 
tauqua System y. Rentschler, 166 N. 
E. 698, 31 OhioApp. 525; Ferguson 
v. Frazier, 162 N.E. 777, 29 Ohio App. 
67; Dime Sav.. Bank of Canton, v. 
Morton, 157 N.E. 825, 25 Ohio. App. 
157; Evans v. Vaughan, 20 Ohio Cir. 
Ct.N.S. 425. 

-Okl.—Chapman v. Carroll, 272. P. 
850, 134 OKL 65. 

Or.—Roberts v. Cohen, 206 P. 293, 
104 Or. 177. 

Pa.—Pfeiffer v. Pittsburg Safe De- 
posit, etc., Co,, 38 A. 622,183 Pa, 197; 
Armstrong v. Dalasantro, 91 Pa.Su- 
per. 536; O’Donnell v. Henderson, 87 
Pa.Super, 342. 

S.C.—Harvey v. Jefferson Standard 
Life Ins. Co.,.164. S.E. 6,165 S.C. 427; 
McLean v. Atlantic Coast Line R. Co., 
61 S.B. 900, 1071, 81 S.C. 100,128 Am. 
S.R. 892, 18 L.R.A.N.S.. 768. 

S.D,—Drew v. Watertown Fire Ins. 
Con76h Now. 34; 6) S:De 3385: 

Tex.—Missouri-K.-T. R. Co. of Tex- 
as v. Rockwall County Levee Im- 
provement Dist. No. 8, 297 S.W. 206, 
117 Tex. 34 [rev (Civ.App.) 266,S.W. 
163]; Buchanan v. Davis, (Civ.App.) 
300 S.W. 985 [aff (Commn.App.) 12 
S.W.(2d) 978]; City of Nacogdoches 
v. Wise, (Civ.App.) 300 S.W. 949; 
National Life & Accident Ins. Co. v. 
Weaver, (Civ.App.) 226 S:W.. 754. 

Utah.—Valiotis v. Utah-Apex Min- 
ing Co., 184 P. 802, 55 Utah 151. 

Vt.—State v. Croteau, 23 Vt. 14, 54 
Am.D. 90. 

Va.—Keen y. Monroe, 75 Va. 424. 

Hng.—Directors, ete., of Dublin, W. 
& W. Ry. Co. v. Slattery, 3, App.Cas. 
1155, 1181 [per Lord ' O’Hagan]. 

[a] Duty.—(1) It is the duty of 
the jury to find (Ruggeri v. Mitchell 
Clay Mfg. Go), i\15" SSW. (2d)>..7 75; 23822 
Mo. 737) (2) and determine the facts 
(Ryan v. Burrow, 33 S.W.(2d) , 928, 
326 Mo. 896; Baltimore & O. R. Co. 


Mifepeics 176 N.E. 88, 38 OhioApp. 


[b] Other statements.—(1) In an 
action at law the jury must always 
be allowed to say what the facts are. 
Harris v. Millikan, 208 S.W. 633, 200 
Mo.App. 599. (2) It is the privilege 
and prerogative of the jury to-deter- 
mine all matters of fact. Robinson v. 
Ferry, 11 Conn. 460. (3) Jurors are 
the arbitrators on questions of fact. 
Smith v. Bugg, 134 S.BH. 116, 35 Ga. 


App. 488; Hicks v: H.- B. Church 
Truck Service Co., 156 N.E, 254, 259 
Mass. 272. (4) The jury are the judg- 


es of the facts. Shipp v. Shelton, 69 
So. 102, 193 Ala. 658; Chicago Gen. R. 
Co. v. Novneck, 94 Ill.App. 178; Ca- 
they v. St..Louis & ’S) Fs Ri, Co., 136 
S.W. 130, 149 Mo.App, 134; Swee v. 
Neumann, 123 N.Y.S. 776, 67 Misc. 
605; Ferguson y. A. F. Stewart Const. 
Coz, 24) PP. 127, 115° Okl.-31; Stephen= 
ville, N. &'S.°T. Ry. Co: v. Shelton; 
208 S.W. 915, (Tex.Commn.App.) [aff 
(Civ.App.) 163 S.W. 1034]. (5) The 
jury are the triers of the facts. 
Hobbs v. Kizer, 236 F. 681, 150 C.C.A. 
13; Shafer v. Myers, 112 So. 230, 215 
Ala. 678; Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 815; Philpott 
v. Jones, 146 N.W. 859, 164 Iowa 730; 
Robinson: v. Lamoureaux, 80 P. 595, 
71 Kan. 850; North American Acci- 
dent Ins. Co. v. West, 53 S.W.(2d) 692, 
245 Ky. 316; Caledonian Ins. Co. v. 
Naifeh, 16 S.W.(2d) 1046, 229 Ky. 
293; Forbes v. Hunter, 102 S.W. 246, 
é awh Linderman v. Carmin, 
164 S.W. 614, 255 Mo. 62; Howell v. 
Sherwood, 147 S.W. 810, 242 Mo. 513; 
Gilkey v. Sovereign Camp of Wood- 
men of the World, (Mo.App.) 178 S. 
W. 875; Ude v.. Modern Woodmen of 
America, 230 N.W. 109, 119 Neb. 546; 
Miller v. Central Taxi Co., 193 N.W. 
919, 110 Neb. 306; Board y. State, 242 
P. 522, 117 Okl. 10>: Wilson’ v..- U. _S. 
Lumber & Box Co., 215 PP... 491, 108 
Or. 641; Howell v. Atlantic Coast 
Line. R. Co.,-83 SiH. 1639;,°99 SiC. ALT; 
Haynes v. Faylor, (Tex.Commn.App.) 
35 S.W.(2d) 104 [rev (Civ.App.) 19 
S.W.(2d) 850, reh den (Commn.App.) 
38. S.W.(2d) 1101]; Warren v. Ellis, 
(Tex.Civ.App.) 137 S.W. 1182; Hunt- 
er'v,. Johnson, 85.°S-h. 732576 “W. Vas 
154. (6) The jury decide the facts. 
Mosheuvel v. District of Columbia, 24 
S.Ct. /57,-191 U.S. 247, 48. Eeds 170; 
Gowie v. Kinser, 138 Ill.App. 143 [aff 
85 N.E. 623, 235 Ill. 383, 126 Am.S.R. 
221]; Work.v. Maclay, 2 Serg.&R. 
(Pa.) 415; Maples v..Spencer, 81 S.E. 
483; 97 S.C. 331; Zonne v. Wiersom, 
3 Pinn. (Wis.) 217, 3 Chandl. 240. (7) 
The jury find the facts. Snipes v. 
Mutual Trust Co., 270 F. 318; Warner 
v. Robertson, 13 Ga. 370; Holmberg 
v.. City of Chicago, 244 Ill.App. 505; 
Cincinnati, etc., R. Co, v. Evans, 110 
S.W. 844, 129 Ky. 152, 33 Ky.L. 596; 
Belt v. Marriott, 9 Gill (Md.) 331; 
Davis v, Davis, 7 Harr.&J. (Md.) 36; 
Hrwin v..Nater, 6 Porto Rico Fed. 
492. (8) The jury, are a tribunal for 
the determination of questions of 
fact. Giles v. Giles, 90 N.E. 595, 204 
Mass. 3838. (9) The jury respond to 
questions of fact. Whiteaker v. Chi- 
cago, R. I..& P. R. Co., 160 S.W..1009, 
252 Mo. 4388 [aff 36 S.Ct. 152, 239 U.S. 
421, 60 L.Ed. 360]; Vedder v. Fellows, 
20 N.Y. 126. (10) The’jury should 
pass upon questions of fact. Hart v. 
Heilner, 3 Rawle (Pa.) 407; Null v. 
Bowman, 61 S.E. 154, 64 W.Va. 224; 
Boswell v. First Nat. Bank, 92 P. 624, 
93 Pl:631, 16 Wyo. 161. (11) The ‘ex- 
istence or nonexistence of the facts 
which the evidence tends to prove 
must be left to the determination of 
tne ave Hines v. Popino, 235 S.W. 
1095. 


{c] Ultimate facts.—(1) While it 
is said that the jurors are to deter- 
mine the ultimate facts in issue (Bay 
v. Merrill & Ring Lumber Co., 211 F. 
CLT PAG 2200 25S 36.C.Cl Ano aa 
Maxwell v.,,Chicago & E. I.. Ry. Co., 
140 Ill.App..156), (2) jurors do not 
‘determine’ all questions of ultimate 


For later cases, developments and changes in the law see Annotations, same title and section number. 


« 
n 
— 
a 
; 
_ 
, 

A 
a 
= 
" 


Pl 
7 


§§ 313-314) 


under proper instructions,5® and not for the trial 
court,°* no matter how disproportionate the evidence 
may be. °S This rule is based upon the maxim®® that 
it is the office of the judge to instruct the jury in 
points of law and of the jury to decide on matters 
It necessarily follows from the rule 
that the trial court should,*! and must,®? submit 
questions of faet to the jury, and, it is erroneous 
for such court to eliminate any material fact in 
issue from the consideration of the jury.®? 


of fact.&° 


[§ 314] 2. Mixed Questions of 


The mere fact that an issue is a mixed one of law . 


fact even in jury cases, determining 
the existence or nonexistence of those 
facts only with reference to the ex- 
istence of which the judgment of rea- 
sonable men might differ as a result 
of the application of their irtellectu- 
al faculties to the evidence (Jerke v. 
Delmont State Bank, 223 N.W. 585, 54 
S.D. 446, 72 A.L.R. 7 [mod 216 N.W. 
362, 51'S.D. 623]). 
56.5 Cincinnati; ING O.2& TY P. Ry: 
Co. v. Jones’ Adm’r, 186 S.W.: 897, 171 
Kya. 
57. McDonald v. Metropolitan St. 
R. Co:, 60 N.B. 282, 167 N.Y. 66; Len- 
nan v. Hamburg-American Steamship 
Co.) Ti -IN.Y.Si1 60; 73 App. Div.77353} 
Roberts v. Cohen, 206 P. 2938, 104 Or. 


Lays 
[a] Other statements.—(1) The 
court is not the trier of facts. Hunt- 


er v. Johnson, 85 S.E. 73, 76 W.Va. 
154. (2) The court should not permit 
the prerogatives of the jury to be 
perverted to the accomplishment of 
wrong. Northern Traction Co. v. 
Weed, (Tex.Civ.App.) 297 S.W. 534. 
(3) It is not for the judge to decide 
questions of fact. Maples y. Spencer, 
81_S.E. 483, 97.8.C. 331. 

58. Uvalde Asphalt Paving Co. -v. 
Central Union Stockyards Co., 86 A. 
425, 84 N.J.Law 297. 

59. See Ad questionem faeti non 
respondent judices; ad quezestionem 
legis non respondent juratores 1 C.J. 
p 1403 text and note 2. 

60. Mo.—Whiteaker v. Chicago, R. 
I. & P. R. Co., 160 S.W. 1009, 252 Mo. 
438 faff. 36 S.Ct. 152, 239°U.S:. 421,60 


L.Ed. 360]; Howell v. Sherwood, 147 
S.W. 810, 242 Mo. 513. : 
N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102. 
N.Y.—Vedder v. Fellows, 20 N.Y. 
126. 
N.C.—Fry v. Currie, 91 N.C. 436. 


Pa.—Hart v. Heilner, 3 Rawle 407. 

Vt.—State v. Croteau, 23 Vt. 14, 54 
Am.D 90. 

Eng.—Directors, etc., of Dublin, W. 
& W. Ry. Co. v. Slattery, 3 App.Cas. 
1155, 1181 [per Lord O’Hagan]. 

{a] Maxim criticized.—The max- 
im, like most glittering generalities, 
is weak and informal of its own gen- 
erality. Jerke v. Delmont State Bank, 
223 N.W. 585, 590, 54 S.D. 446, 72 A. 
L.R. 7 [mod 216 N.W. 362, 51 S.D. 
623]. 

61. Marshall v. Schricker, 63 Mo. 
308; State Bank of Westfield v. Kiser, 
148 P. 685, 46 Okl. 180; Taylor v. 
Winnsboro Mills, 143 S.E. 474, 146 S.C. 
28. 

62. Kappertz v. R. B. McEwan & 
Son, 150 A. 412, 106 N.J.Law 484; 
Schmidt v. Marconi Wireless Tele- 
graph Co. of America, 90 A. 1017, 86 
N.J.Law 183, Ann.Cas.1918B 131; 
Reeves v. Avina, (Tex.Civ.App.) 201 
S.W. 729. 

[a] Duty.—(1) Where evidence 
presents an issue of fact, whether 
clear or obscure, it is the duty of 
the court to submit it, to the jury. 
Blair v. Lewis, 157 P. 905, 57 OkI. 
707. (2) It is the duty of the court 
to submit questions of fact to the ju- 
ry. Fairbury v. Rogers, 98 Ill. 504; 
McKechney v. Columbian Powder Co., 
86 Ill.App. 27; Terre:-Haute, I. & E. 
Traction Co. v. Latham, 101 N.E. 746, 
53 Ind.App. 366. 

63. U.S.—Hogan v. Page, 2 Wall. 
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605, 17 L.Ed. 854. 

Ga.—-Mooney v. Tarver, 30 S.E. 257, 
103 Ga. 578; Davis v. Kirkland, 58 
S.E:. 209, 1 Ga. App. 5. 

Ill.—Chicago, etc., R. Co. v. Walker, 
127 Ill.App. 212. 

Ind.—Calton v. Lewis, 35 N.E. 301, 
8 Ind.App. 40. 

Ky.—Salter v. Myers, 5 B.Mon. 280. 

Me.—Bigelow v. Bigelow, 49 A. 49, 
95 Me. 17. 

Mich.—Williams v. Shelden, 28 N. 
W. 115, 61 Mich. 311. 

Miss.—Cantrell v. Lusk, 73 So. 885, 
113 Miss. 137 [rev 72 So. 931]. 

Neb.—Morrill v. McNeill, 91 N.W. 
602, 3 Neb. (Unoff.) 220. 

Tex.—Southwestern Telegraph & 
Telephone Co. v. Gotcher, 53 S.W. 686, 
93 Tex. 114. 

[a] Close question.—Because a 
question of fact is close is no reason 
for taking it out of the jury’s hands. 
Bowles v. Quincy, O. & K. C. R. Co., 
(Mo.App.) 187 S.W. 131. 

[b] Other statements.—(1) The 
trial court should not invade the 
province of the jury and take from 
them the decision of a question prop- 
erly belonging to them. Northern 
Texas Traction Co. v. Weed, (Tex. 
Civ.App:) 297 S.W. 534. (2) The 
court should not usurp the jury’s 
function as triers of fact. Caledonian 
Ins. Co. v. Naifeh, 16 S.W.(2d) 1046, 
229 Ky. 293. (3) The trial court is 
never, justified in taking from the 
jury a question of fact. Missouri, K. 
& T. Ry.. Co. of Texas v. Williams, 
(Civ.App.) 117 S.W. 10438 [aff 125 Ss. 
W. 881, 103 Tex. 228]. 

64. Tuttle v. Dodge, 116 A. 627, 80 
N.H. 304. 

[a] Terms criticized.—(1) ‘There 
are certain questions which provoke 
the comment that they are mixed 
questions of law and fact. This ex- 
pression is of more seeming than real 
clarity. A more clarifying and help- 
ful classification of facts is into evi- 
dential and ultimate facts—meaning 
facts which can be directly establish- 
ed by testimony or evidence, and facts 
which can only be deduced by infer- 
ence from such evidential facts. Evi- 
dential facts, if in controversy, must 
be found by a jury, if the case is a 
jury case. Ultimate facts need not 
be so submitted, if only one infer- 
ence can fairly and reasonably be 
drawn.” Real Estate Title, Ins. & 
Trust Co. v. Lederer, 229 F. 799, 844 
[rev on other grounds 263 F. 667]. 
(2) “Properly speaking, there is no 
such thing as a mixed question of 
law ana fact. There are issues, prop- 
ositions, conclusions, what is known 
in pleading as ultimate facts, the so- 
lution of which depends on the previ- 
ous determination of perhaps several 
questions of fact and questions of 
law; but these subsidiary questions 
are themselves each a separate ques- 
tion of law or of fact. There cannot 
in the nature of things be a simple 
or single question which depends for 
its solution partly on matter of law 
and partly on matter of fact.” Hesse 
v. Gude Bros.-Kieffer Co., 170 N.Y.S. 
211, 213. 

[b] Particular mixed questions of 
law and fact.—(1) Reasonable time, 
where facts are in dispute. William- 
son Heater Co. v. Whitmer, 183 N.W. 
404, 191 Iowa 1115; Greene v. Ding- 
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and fact does not eall for its submission to the 
jury,°* as where there is insufficient evidence to 
carry it to the jury,®® or the facts are not in dis- 
pute and there are no inferences to be drawn.**' 
such question, 
must be submitted to the jury,®’? but submission 
is erroneous,*’ unless under proper instructions 
from the trial court,®® that is, where the evidence 
presents mixed questions of law and fact, 
the duty of the court to submit the evidence to the 
jury with hypothetical instructions as to the law 
applicable to the facts as they may find them.’° 


in certain circumstances, 


it is” 


ley, 24 Me. 131; Derosia v:. Winona, 
ete., R. Co., 18 Minn. 133; Rocky 
Mount Savings & Trust Co. v. AXtna 
Life Ins. Co., 154 S.E. -743, 199:-N.C. 
465. Contra Hesse v. Gude Bros.- 
Kieffer Co., 170 N.Y.S. 211. Compare 
infra § 357. (2) What is a “‘reason- 
able’ search and inquiry for a per- 
son, upon whose life property rights 
depend. Clarke v. Cummings, 5 Barb. 
(N.Y.) 339. (3) While ordinarily an 
issue as to the reasonableness or un- 
reasonableness of anything, is a mix-: 
ed question of law and fact (Kroll v. 
Close, 9¥ N.E. 29, 82 OhioSt. 190, 28 L. 
R.A.N.S. 571), (4) where the uctas 
are clear and undisputed it is purely). 
a question of law (Kroll v. Close, su- | 


pra). 
65. Tuttle v. Dodge, 116 A. 627, 80 
N.H. 304. 

66. Tuttle v. Dodge, supra. 

[a] Rule applied.—What consti- 
tutes a reasonable time. Williamson - 
Heater Co. v. Whitmer, 183 N.W. 404, 
191 Iowa 1115. 

67. See case infra this note. 

[a] Submission required.—(1) 
“When conditions group themselves 
into unusual or varying forms; when 

he inferences to be drawn from es- 
tablished facts may change with the 
personality of him who makes them} 
when the mind hesitates to affirm just: 
what a reasonable man would likely 
do under the circumstances, then the 
ascertainment of the légal duty be- 
comes a mixed question of law and 
fact and must be submitted to a ju- 
ry... Portland .Iceé Co: v.; Connor; 32 - 
Pa.Super. 428, 433 [quot Chester Nat. 
Bank v. Southern Pipe Line Co., 40 
Pa.Super. 87, 94]. (2) What consti- 
tutes a reasonable time is to be de- 
cided by the jury. Williamson Heat- 
r Co. v. Whitmer, 183 N.W. 404, 191 
owa 1115. 

68. Jll.—Wallard v. Worthman, 84 
Ill. 446; White v. Murtland; 71 Tl. 
250, 22 Am.R. 100: Electric: Vehicle 
Co. v. Price, 138 Ill.App. 594. 

Md.—Plater v. Scott, 6 Gill & J. 116. 


fon v. Power, 41 Miss. 
5 Mo.—Jordan v. Hannibal, 87 Mo. 
7 


N.Y.—Campbell v. Wright, 8 N.Y. 
St. 471 [aff 23 N.E. 914, 118 N.Y. 594]. 
N.C.—Hooper v. Moore, 50 N.C. 130. 


37 Sm 

Tex.—Hanover Co. v. Hines, (Civ. 
App.) 11 S.W.(2d) 621. 

69. Wistrict of Columbia v. Robin- 

son, 21 S.Ct. 283, 180 U.S. 92, 45 L.Wd. 


S.C.—Connor vy, 


Johnson, 
240, 59 S:C. 115. 


440 [aff 14 App.D.C. 512]; Sadler v. 
Peoples, 105 F. 712; Cook v. Scott, 6 
sae 333; Young v. Power, 41 Miss. 


[a] Duty.—Where there are is- 
sues of both law and fact it is the 
duty of the judge to eliminate ques- 
tions of law and submit to the jury 
the questions of fact. Duren v. Kee, 
19 S.B. 492, 41 S.C. 171; Eason v. Mil- 
ler, 15 S.C. 202. 

70. U.S.—U. S. v. Burnham, 24 F. 
Cas. 14,690, 1 Mason 57. 

Md.—Orear v. McDonald, 9 Gill 350, 
52 Am.D. 703. 

Mass.—Ridgway v. Bowman, % 
Cush. 268. 
arp v. 41 Miss. 


Mo.—Marshall v. Schricker, 63 Mo. 


Power, 
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{[§ 315] 3. Particular Questions of Law or Fact 
—a. Questions Relating to Pleadings. 
ty of the court to construe the pleadings as a mat- 
ter of law? and to determine the issues made,‘? 
the sufficiency of the allegations,’ whether or not 
such allegations are sufficiently denied,’* and the 
nature of the action alleged theréin.’® 
of the declaration, petition, or complaint so as to 
change allegations therein does not raise an issue 
of fact with the pleader so as to require its submis- 
amounts to a fatal vari- 
ance between the pleadings and the proof is exelu- 
sively’? for the trial court to decide.’ 
where there is conflicting evidence, whether there 
has been such a variance is a question of fact for 


sion to the jury.‘® What 


308; St. Louis Fourth Nat. Bank y. 
Heuscheh, 52 Mo. 207. 

N.H.—Kent v. Tyson, 20 N.H. 121. 

N.C.—Hooper v. Moore, 50 N.C. 130. 

Pa.—Hamill y. Firth, 34 A. 211, 175 
Pa. 46; Hastings v. Eckley, 8 Pa. 
194. 

[a] Rule applied.—(1) Thus, on 
‘questions of title, it is error for the 
‘court to leave the whole question to 
the jury, but it should be instructed 
what facts, if proved, are sufficient to 
show title in either party, under 
which instructions the jury must de- 
termine in whom the evidence shows 
the title to be vested. Greenwade v. 
Mills, 31 Miss. 464; Egan v. Bissell, 
32 S.BE. 1, 54 S.C. 80. (2) If the fact 
of disseizin is in issue, the court 
should instruct what constitutes dis- 
seizin, and the jury should decide 
whether upon ‘the facts presented 
there has been a disseizin. Dunn vy. 
Hayes, 21 Me. 76. 

Hypothetical instructions generally 
see infra § 480. 

Wie oBirminenam .». ete. CO; Va 
Hayes, 44 So. 1032, 153 Ala. 178; Al- 
exander v. Wheeler, 69 Ala. 332; Hall 
mo CO. Vo Renfro, 3) Meétc. Cxy.) 51; 
Cowell v. Employers’ Indemnity Cor- 
poration, 34 S.W.(2d) 705, 326 Mo. 
1103; Young v. Atlantic Coast Line R. 
Co., 126 S.E. 600, 189 N.C. 238. 

{a] Construction of written in- 
‘strument pleaded (1) as the basis of 
._an action set forth in the petition is 
for the court. Liggett v. Levy, 136 
SIW.:299, 233 Mo. 590, Ann.Cas.1912C 
270. (2) Construction of writings gen- 
erally as question for court or jury 
see infra § 353. 

‘Construction of 
Pleading §§ 104-120. 

72. Lodge v. Hampton, 116 Il. 
_App. 414; Davies v. Cobb, 11 I1].App. 
.687; Pharo vy. Johnson, 15 Iowa 560; 
Hall & Co, v. Renfro, 3 Metc. (Ky.) 
Sint 


73. Sherwood v. Chicago, etc., R. 
iCo., 50 N.W. 101, 88 Mich. 108; Ryon 
w. ‘Starr, 63 A. 701, 214 Pa. 310. 

‘74. Potter v. Wooster, 10 Iowa 
334; Fannon vy. Robinson, 10 Iowa 
272; Becker v. Crow, 7 Bush (Ky.) 
198; Yeiser & Wells v. Brown, 6 Bush 
(Ky.) 190; Tipton v. Triplett, 1 Metc. 
(Ky.) 570. 

75. Beebe v. Stutsman, 5 [owa 271. 

Determination generally. of nature 
of action as question of law see infra 
§ 359 

76. Hester v. Gairdner, 
128 Ga. 531. 

77. Birch v. Benton, 26 Mo. 153. 

Variance generally see Pleading §§ 
1187-1211. 

78. Conn.—Fenton v. Mansfield, 73 
AN hOs) Sa.) CONN. —sta7) Morris vy. 
Bridgeport Hydraulic Co., 47 Conn. 

79 


oe 
Tll—Oxley v. Storer, 54 Ill. 159. 


pleadings see 


58 S.H. 165, 


Iowa.—Hendrick v. Kellogg, 3 
Greene 215. 

Pa.—Shaffer v. Bahr, 57 Pa.Super. 
48. 

R.I.—Cimini v. Zambarano, 89 A. 


295, 36 R.I. 122 [op 4m 89 A. 711]. 
79. Smith y. Kewanee Light & 


TRIAL 


* 
the. jury.79 
It is the du- 


Amendment 


not for the jury 
evidence. 


However, 


Power Co., 196 Ill.App. 118; Cimini 
v. Zambarano, 89 A. 295, 36 R.I. 122 
[op am 89 A. 711]. 

80. Competency of witnesses as 
question for court see Witnesses [40 
Cyc 2242]. 

Determination by court of qualifi- 
cation of witness to testify as expert 
see Evidence § 609. 

81. McClintock v. McClure, 188 S. 
W. 867, 171 Ky. 714, Ann.Cas.1918E 
96. 

82. Ala.—Leahy v. State, 106 So. 
599, 214 Ala. 107; Russell v. Bush, 71 
So, 397, 196 Ala. 309; Scott v. Cope, 
a Pein: 294, 296 [quot 1 Greenl.Bvid. 

Sil be 

Ariz.—Miller Cattle Co. v. Francis, 
298 P. 631, 38 Ariz..197. 
es Nhe ae v. McGregor, 23 Cal. 
ep Te v. Ferry, 11 Conn. 

ll.—Stacy v. Cobbs, 36 Tl. 349; 
Helgesen vy. Chicago Suburban Water 
& Light Co., 156 Ill.App. 541. 

Ind.—Indiana Farmers’ Live Stock 
Ins. Co. v, Byrkett, 36 N.E. 779, 9 Ind. 
App. 443. 

Ae ee ean eo v. Leach, 7 B.Mon. 

Ds 

Me.—St. Croix Co. v. Sea Coast Can- 
ning Co., 96 A. 1059, 114 Me. 521. 

Ma. —United Rys. & Blectric Co. v. 
Corbin, 72 A. 606, 109 Md. 442; Funk’s 
Lessee v. Kincaid, 5 Md. 404. 

Mich.—Colby v. Portman, 72 N.W. 
1098, 115 Mich. 95. 

N.H.—Boulanger v. McQuestin & 
Lewis, 106 A. 492, 79 N.H. 175. 


N.C.—Shuford v, Scruggs, 161 S.E. 
315, 201 N.C. 685; Ratliff v. Huntly, 
2T INC, 545. 

N.D.—King v. Hanson, 99 N.W. 


1085, t38 N.D. 85. 

Porto Rico.—Javierre, ete., Co. v. 
Tritze, ete, Co, °% Porte Rico! med: 
16; Martinez v. Brown Co., 6 Porto 
Rico Fed. 405. 

Tex.—Oltmanns Bros. v. 
(Civ.App.) 142 S.W. 653. 

Va.—Zurich General Accident & 
Liability Ins. Co. v. Baum, 165 S.E. 
518; Claytor v. Anthony, 6 Rand. (27 
Va.) 285, 299 [per Green, J.]; Bogie, 
Somerville & Co. v. Sullivant, 1 Call 
(5 Vai) 561. 

W.Va.—Snooks v. Wingfield, 44 S.E. 
277, 52 W.Va. 441. 

N.B.—F., gppehant Aye loka 
ent, 47 N. B. 

[a] Det is the duty of the 
trial court to determine the admissi- 
bility of evidence. Malsby v. Gamble, 


Poland, 


Lespond- 


54 So. 766, 61 Fla. 310. 
[b] Other statements.—(1) It is 
exclusively (Hogan v. Gibson, 12 La. 


457) (2) the province (Malsby v. Gam- 
ble, 54 So, 766, 61 Fla. 310) of the 
court to admit or exclude the evi- 
dence. (3) It is for the trial court 
to determine what is hearsay. Dr. 
Harter Medicine Co. v. Hopkins, 53 
N.W. 501, 838 Wis. 309. (4) So aktr is 
the office of the judge to pass upon 
the admissibility of the evidence. De 
Graffenreid v. Thomas, 14 Ala. 681. 
[ce] Thus (1) whether evidence 
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[§ 316] b. Questions Relating to Evidence*®— 
(1) Preliminary or Introductory Questions of Fact. 
The question of where the burden of proof rests 
is to be determined by the trial court on the plead- 
ings, prior to the introduction of evidence.*+ 
though the determination of a question of fact is 
thereby involved, 
,°3 to determine the admissibility of 
So, where the admissibility of a fact of- 
fered as evidence depends upon the existence of c¢er- 
tain preliminary facts, these latter facts ordinarily 
are to be passed upon by the trial court,** and not 
by the jury,’® although where the evidence as to 
such preliminary fact is conflicting and doubtful, 


Al- 


it is for the trial court,*? and 


should be excluded because of lack of 
good faith in offering it was neces- 
sarily for the trial court, as it de- 
pended upon the determination of a 
question of fact. Boulanger v. Mc- 
Questin & Lewis, 106 A. 492, 79 N.H. 
175; (2) So whether, when parol 
proof of a contract is objected to on 
the ground that the contract is in 
writing, the written instrument testi- 
fied to relates to the same agreement 
as the oral contract sought to be 
proved is a question for the court. 
Ratlitiy vw. SAluntly 2 (ea N.C 5A ose Co 
Determining the sufficiency of pre- 
liminary proof for introduction of 
evidence regarding the condition of 
machinery at time of accident is for 
the trial court. Broderick v. Copping- 
er, (Ariz.) 14 P.(2d) 714. 

Adniissibility of: 

Deposition in evidence as question for 

court see Depositions § 344. 
Evidence as part of res gestae as 

question for court see Evidence § 

5385. 

Impeaching evidence as question for 

court see Witnesses [40 Cye 2741]. 
Opinion evidence as question for court 

see Evidence § 601. 

83. De Graffenreid v. Thomas, 14 
Ala. 681; Indiana Farmers’ Live Stock 
Ins. Co. v. Byrkett, 36 N.E. 779, 9 Ind. 
App. 443; Oltmanns Bros. v. Poland, 
(Tex.Civ.App.) 142 S.W. 65 


84. U.S.—Cliquot v. U. S., 3 Wall. 
114, 18 L.Ed. 116. 
Ala.—Scott v. Coxe, 20 Ala. 294; 


De Graffenreid v. Thomas, 
681. 
sags uenzeR v. McGregor, 23 Cal. 
oO . 
Me.—St. Croix Co. v. Sea Coast Can- 
ning Co., 96 A. 1059, 114 Me. 521. 
Mass.—Hart Packing Co. v. Guild, 
146 N.E. 2388, 251 Mass. 43. 
N.H.—Richardson vy. Boston & M. 
RaGRs, li An 133; 102Nco3i0s 
N.Y.—Jones v. Hurlburt, 39 Barb. 


403. 
194 N.W. 


14 Ala. 


N.D.—Schmidt v. Stone, 
91%, 921,50 ND: 9 [cit Gye: 

a. v. Anthony, 6 Rand. 
(27 Va.) 285, 299 [per Green, J.]. 

W.Va.—Snooks v. Wingfield, 44 S.E. 
277, 52 W.Va. 441. 

N.B.—F., Appellant v. F., Respond- 
ent, 47 N.B. 412. 

[a] Duty.—lIt is the duty of the 
court in the first instance to decide 
whether there is any evidence of the 
facts assumed in a hypothetical ques- 
tion. Bailey v. City of Winston, 72 
S-B. (966) TS TINECs 252% 

{b]. Thus (1) where, in order to 
render admissible evidence of acts 
and declarations of persons not par- 
ties to the action, it is necessary to 
prove a common unlawful design, the 
existence of such common design is 
for the court. Jones v. Hurlburt, 39 
Barb. (N.Y.) 403. (2) Whether there 
is sufficient proof of agency of 
declarant to render admissible his 
declarations is a ite eagle 8 geen 
for the court. Cliquot v. U. ,3 Wall. 
(U.S.) 114, 18 L.Ed. 116. 

85. Hart Packing Co. v. Guild, 146 
N.E. 238, 251 Mass. 43. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


pt 


pi 


$§ 316-317] 


the court may submit the matter to the jury’® with 
instructions to disregard the evidence offered unless 
they find in favor of the preliminary fact,’? and 
the trial court should, in no ease, withhold evidence 
from the jury, where by so doing it assumes to de- 
Questions of materi- 
ality,®® relevancy,®® and ecompetency®! of evidence 


eide the very fact in issue.*§ 


86. Ala.—Scott v. Coxe, 20 Ala. 
294, 296 [quot 1 Greenleaf Evid. 49]. 
But see De Graffenreid v. Thomas, 14 
Ala. 681 (even if permissible the jury 
cannot be given a question at the 
same time they are to consider the 
case upon its merits). 

Cal.—Verzan vy. McGregor, 
339. 

Ga.—Jackson v. Lipham, 
887, 158 Ga. 557. 

Mad.—Funk’s Lessee v. 
Md. 404. 

N.H.—Davidson v. American Cent. 
ance, Wor s dh SANe. ORs ) 80 OUNVER I 55:2) 
Richardson v. Boston & M. R. R., 117 
A. 733, 80 N.H. 370; Bartlett v. Hoyt, 
33 NH. 151. 

N.C.—Bailey v. City of Winston, 72 
S:B) 2966, LS7=N-C. 252. 

N.D.—Schmidt v. Stone, 194 N.W. 
917, 921, 50 N.D. 91: [cit Cye]; King v. 
Hanson, 99 N.W. 1085, 13 N.D. 85. 

[a] Where there is obvious con- 
nection between the collateral facts 
proven and the particular fact in is- 
sue, the question is one for the jury. 
Severn v. St. Louis & S. F. R. Co., 129 
S.W. 477, 149 Mo.App. 631. 

87. See infra §§ 469, 480. 

88. Frazier v. Griffie, 8 Md. 50; 
Gray v. Allen, 14 Ohio 58, 45 Am.D. 
522. 


23 Cal. 
123 S.E. 


Kineaid, 5 


$9. Russell v. Bush, 71 So. 397, 
196 Ala. 309; Nickey v. Zonker, 67 N. 
E. 277, 31 Ind.App. 88; Hansberger 


v. Sedalia Electric R., etc., Co., 82 Mo. 
App. 566. 

90. Roach v. Hulings, 16 Pet. (U. 
S.) 319, 10 L.Ed. 979; Russell v. Bush, 
71 So. 397, 196 Ala. 309; Kendall v. 
Fianders, 54 A. 285, 72 N.H. 11. 

[a] Duty.—It is the duty of the 
trial court to determine the relevancy 
of evidence. Malsby v. Gamble, 54 
So. 766, 61 Fla. 310, 327. 

[b] Other statement.—It is the 
province of the trial court, and not 
of the jury, to determine what testi- 
mony is relevant. Karnes v. Belle- 
ville, etc., R. Co., 89 Ill. 269. 

[ec] Thus where, in order to prove 
the value of certain lands, evidence of 
the amount paid for other land in the 
vicinity is offered, it is for the court 
to say whether such sales were of a 
too remote time to have any bearing 
on the question in issue. Kendall v. 
Flanders, 54 A. 285, 72 N.H. 11. 

91. Ala.—Russell v. Bush, 71 So. 
397, 196 Ala. 309; Dominick v. Ran- 
dolph, 27 So. 481, 124 Ala. 557. 

Ariz.—Miller Cattle Co. v. Francis, 
298~P2 631, °38. Ariz, 197. 

Ga.—Carroll v. Roberts, 23 Ga. 492. 

Il]l.—Mirich v. T. J. Forschner Con- 
tracting Co., 143 N.E. 846, 312 Ill. 343, 
33 A.L.R. 1 [rev 222 Ill.App. 635]. 

Mo.—Clark v. McAtee, 127 S.W. 37, 
227 Mo. 152. 

N.H.—Dailey v. 

N.C.—Shuford v. Scruggs, 
E. 315,:201 N.C. 685. 

Ohio.—Crew v. Pennsylvania R. Co., 
153 N.E. 95, 21 Ohio App. 143. 

Ok].—Dalton v. Bilbo, 258 P. 274, 
126 Okl. 139. 

[a] Other statements.—(1) It is 
the exclusive right of the court to 
decide upon the legality and com- 
petency of testimony. Winslow v. 
Bailey, 16 Me. 319. (2) It is the 
province of the court to determine the 
competency of evidence. Stouffer v. 
Latshaw,2 Watts (Pa.) 165, 27 Am.D. 
297. (3) It is error to leave to the 
jury the determination of the com- 
petency of evidence. Colby v. Port- 
man, 72 N.W. 1098, 115 Mich. 95. (4) 
The jury are not the judges of the 
competency of evidence. Weston v. 
Teufel V2) N: Hs "-908," 213" Ti 291° 


Blake, 35 N.H. 29. 
SUSU oS) 


TRIAL 


court.?4 
92. U.S.—Chicago Great Western 


ote We Price; Oi) (Hees 238, U3i8C: C288 
vd. 

Ark.—Brigham v. Dardanelle & R. 
Ry: Co., 149 S.w. 90, 104 Ark; 267; 


St. Louis, I. M. & S. Ry. Co. v. Cole- 
man, 135 S.W. 338, 97 Ark. 438. 

Fla.—Smith, Richardson & Conroy 
v. Tampa Electric Co., 89 So. 352, 82 
Pla. 79. 

lowa.—Brown v. Martin, 173 N.W. 
25, 186 Iowa 564. 

Md.—Capitol Traction Co. v. Mc- 
Keon, 103 A. 314, 132 Md. 79; Pataps- 
co Loan Co. of Baltimore City v. 
Hobbs, 98 A. 239, 129 Md. 9; Moyer 
Viel Justis,” 76'°A. 206112" Ma 226: 
Lewis v. Baltimore, etce., R. Co., 38 
Md. 588, 17 Am.R. 521; Belt v. Mar- 
riott, > ‘Gill’ 332% Davis v.. Davis, “7 
Harr.édi. 36. 

Okl.—Plumbers’ Supply Co. v. 
Standard Paving Co., 274 S.W. 889, 135 
Okl. 196. 

[a] In Montana, under Rev. Codes 
(1921) § 9317, providing for a dis- 
missal or nonsuit for failure of proof, 
whether there is substantial evidence 
in support of plaintiff’s case is al- 
ways a question of law for the court. 
Flynn v. Poindexter & Orr Livestock 
Co., 207 P. 341, 68 Mont. 337. 

[b] Other statements.—(1) The 
existence of evidence is a question of 
law. Benefit Ass’n of Ry. Employees 
v. Jacklin, 294 S.W. 353, 173 Ark. 937; 
Shannon v. Nightingale, 151 N.E. 573, 
321 Ill. 168. (2) Issue of the ab- 
sence of evidence tending to establish 
the cause of action is a matter of 
law. Miles v. Record Pub. Co., 133 
S.E99,, 134,S.C. 462), 45 A.E.R. 1112; 
(3) The legal effect of evidence is a 
question of law. Marion & Rye Val- 
ley “Ry. Co. sve, U. (S. 46S: Ct. 253.7270 
U.S. 280,.70 L.Hd. 585. [aff 60 Ct.Cl. 
230]; Atlantic Coast Line R. Co. v. 
Alverson; 167 .So0. 23075 95) (Ela. 47:3; 
Florida East Coast Ry. Co. v. Thomp- 
son, 111- So... 525, 93 Fla. 30; Tampa 
& J. Ry. Co. v. Crawford, 64 So. 437, 
67 Fla. 77; Spruill v. Northwestern 
Muti ims: Co. 12es.ia. 139) 1210 INC: 
141. (4) Whether there is a ques- 
tion of fact in a case is always a 
question of law (Edson vy. Bartow, 
48 N.E. 541, 154 N.Y. 199, 61 Am.S.R. 
609), (5) depending possibly upon a 
conflict of evidence and possibly upon 
conflicting inferences which may be 
drawn from uncontradicted evidence 
(Edson v. Bartow, supra). (6) 
Whether there is any evidence, direct 
or circumstantial, is a question of 
law. Cleveland, etc., R. Co. v. Sparks, 
122 Ill.App. 400; Czerwinski v. Edgar 
T. Ward Sons Co., 154 N.E. 361, 23 
Ohio App. 304; Payne v. Ulmer, 1 
Walk. (Pa.) 516; Stouffer v. Latshaw, 
2 Watts (Pa.) 165, 27 Am. D: 29%. “To 
same effect see Wright v. Southern 
Ry Ee COs) LOCO 0.0) LOO Ns Oo moeion 
Universal Metal Co. v. Durham, etce., 
RivCO4Vo9 152k) FO pte N.C.) 203) 
Whether there was any evidence 
tending to prove the material allega- 
tions of the cause of action is a ques- 
tion of law. Woods v. Wikstrom, 135 
P. 192, 67 Or. 581; Vanbebber v. Plun- 
kett, 38 P. 707, 26 Or. 562 [quot Brown 
v. Oregon Lumber Co., 33 P. 557, 24 
Or. 315]. To same effect see Hubbard 
Vv. Hollis; 92 S.H:°1040,,/107 Sich 325. 
(8) Whether there is any evidence 
to support a finding of fact is a ques- 
tion of law. Thalheimer v. Lamont, 
9 N.Y.S. 439, 45 Hun 589; Tuttle v. 
Buck, 41 Barb. (N.Y.) 417; Murphy v. 
Galveston, ete., R. Co., (Tex.Civ.App.) 
96 S.W. 940 [rev on other grounds 101 
S.W. 439, 100 Tex. 490, 9 L.R.A.N.S. 
762]. (9) Whether there is any evi- 
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are also to be determined by the trial court. 

[§ 317] (2) Weight and Sufficiency—(a) Gener- 
al Considerations—aa. Province of Court and Jury 
—(aa) Legal Sufficiency of Evidence To Go to Jury. 
The legal sufficiency of the evidence®? to take the 
ease to the jury®’ is a question of law for the trial 
So, where there is no conflict in the evi- 


dence to sustain the verdict is a ques- 
tion of law. United States v. Lee 
Huen, 118 F. 442; Ross v. Preferred 
Ace. Ins. Co., 28 Hawaii 404; State 
Bank of New Salem vy. Bismarck Ele- 
vator & Investment Co., 153 N.W. 
459, 31 N.D. 102 [foll Hollandsworth- 
Hart Lumber Co. v. Bismarck Eleva- 
tor & Investment Co., 153 N.W. 461, 
81 N.D. 107]; Davis v. Hill, (Tex.Civ. 
App.) 272 S.W. 291. But see Massie 
v. Hutcheson, (Tex.Civ.App.) 258 S.W. 
244 [rev on other grounds (Commn. 
App.) 270 S.W. 544] (question of 
fact). (10) Whether there is any 
substantial evidence in the case made 
by the party upon whom the burden 
rests is always a question of law. 
Crookston Lumber Co. v. Boutin, 149 
F. 680, 79 C.C.A. 368; First Nat. Gold 
Min.) Co.: v.. Altvater,. 149: F393; 79 
C.C.A. 213; Cole v. German Sav., etc., 
Soc.) 1:2:4°> A413) 69 C3 CiAs 5937263) Ee 
R.A. 416; West v. Wilson, 4 P.(2d) 
469, 90 Mont. 522. (11) Whether or 
not there is competent evidence rea- 
sonably supporting the allegations is 
a question of law. Chicago, R. I. & 
Pi Ry. Co. v.- Cheek; 231 BP. 1078, 105 
Okl..291. (12) Whether there is a 
conflict of evidence is a question of 


law. Chambliss v. Mary Lee Coal, 
ete:,. ‘Co; 16 So: 572, 7104 Alay 4655: 
(13) Whether the evidence, with all 


legitimate and natural inferences to 
be drawn therefrom, necessarily leads 
to a certain conclusion, is a question 
of law. Ferrero v. National Council 
of Knights and Ladies of Security, 141 
N.E. 130, 309 Ill. 476. 14) Where 
the pleader justifiably charges an in- 
ference as a fact, whether the facts 
stated may support the inference 
charged is a question of law. West 
v. Spratling, 86 So. 32, 204 Ala. 478. 

[c] That no adverse testimony is 
directly given to oppose testimony of- 
fered by plaintiff having the burden 
of proof does not make the question 
one of law. Otten v. Spreckels, 141 
P. 224, 24 Cal,App. 251. 

93. U.S.—Illinois Power & Light 
Corporation v. Hurley, 30 F.(2d) 905 
[cert den 50 S,Ct...36; 280 U.S. 587, 
74 L.Ed. 636]; Chicago Great Western 
Bo Co... v. Price, 9% ES 423,. 38 .Cse 7A 
39. 

Ky.—Small’s Adm’r v. Peters, 26S. 
W.(2d) 491, 233 Ky. 576. 

Mass.—Hillyer v. Dickinson, 28 N. 
E. 905, 154 Mass. 502. 

N. C.—Brock v. Franck, 139 S, E. 696, 
194 N.C. 346. 

Pa.—Payne v. Ulmer, 1 Walk. 516. 

94. U.S.—Chicago. Great. Western 
Ra Cot nv. Price, ia “Bks bocce Onter ny 
239. 

Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Coleman, 135 S.w. 338, 97 Ark. 438. 

Fla. Smith, Richardson & Conroy 
v. Tampa Blectric Co., 89 So: 352, 82 
Wlan 793 

Ilowa.—Brown y. Martin, 173 N.W. 
25, 186 Iowa 564. 

Ky.—Small’s Adm’r v.- Peters, 26 
S.W.(2d) 491, 233 Ky. 576. 

Mad.—Capitol Traction Co. v. 
Keon, 105 A. 514, 152 Md. 79; Pataps- 
co Loan Co. of Baltimore City v. 
Hobbs, 98 A. 239, 129° Md. 9; Moyer 
v. Justis, 76 A. 496; 112 Md. 22°. 

N.C.—Shuford y. Scruggs, 161 S.E. 
315, 201 NIC. 635. 


Mc- 


Okl,—Plumbers’ Supply Co. v. 
Standard Paving Co., 274 P. 889, 135 
Okl. 196. 

[a] Assumption.—The court, in 


passing upon ‘the legal sufficiency of 
the evidence, must assume the truth 
of the statements offered or made. 
Baltimore & O, R. Co. v. Harris, 88 A. 
282, 121 Md. 254, 
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dence, whether the facts which it tends to estab- | for the jury.°® The question for the court is not 


lish constitute a defense is for the 


[b] Decision not expression of 
opinion, as to weight.—Action of the 
court in deciding that certain issues 
are so supported by evidence as to 
authorize their submission was not 
objectionable as an intimation of 
opinion on the weight to be given 
to the grounds submitted. Galveston, 
H. & S.A. Ry. Co. v. Watts, (Tex.Civ; 
App.) 182 S.W. 412. 


[ec] Duty.—(1) It is the duty of 


the court to decide, as a preliminary, 


jegal question, whether there is any 
evidence legally sufficient to be con-, 
sidered by the jury. Smith v. Diggs, 
97 A. 712, 128 Md. 394; Burke v. City 
of Baltimore, 96 A. 693, 127 Md. 554; 
Moyer v. Justis, 76 A. 496, 112 Md. 
220; Johnson v. Hudson River R. Co., 
2.0) NAY 6 5s 75 Am 2D. 37 5> [afi 13) INGY. 
Super. 633]; Company A, First Regi- 
ment, North Dakota National Guard 
Training School v. Hughes, 205 N.W. 
722, 53 N.D. 291; Thames v. Clesi, 
(Tex: Civ-App.) 208 °S.W.9195-) (2)». It 
is the duty of the trial court, giving 
to the evidence the most favorable 
interpretation toward the party 
against whom the motion is directed, 
to determine whether there is any 
phase of the evidence tending to sup- 
port plaintiff's right to recover. Pope 
v. Mudge, 140 N.E. 501, 108 Ohio St. 
192. (3) When the testimony is be- 
fore the court, it is its duty to see 
that it has at least a natural tendéncy 
to sustain the allegations, and to war- 
rant an inference of the fact to be 
proved, and if there is no sufficient 
evidence to justify an inference of 
the disputed fact, it should be with- 
held from the jury. Edwards v. Mey- 
ers, 76 A, 510,227 Pa. 584. 

[d] In Montana under Rev. Codes 
(1921) §,<9317, providing for a dis- 
missal or-nonsuit for failure of proof, 
whether there is substantial evidence 
in support of plaintiff’s case is, al- 
ways a question for the court. Flynn 
v. Poindexter & Orr Livestock Co., 207 
P. 341, 63 Mont. 337. 

[e] Other statements.—(1) The 
court determines whether there is any 


evidence for the jury. Daniels v. Lie-' 


big Mfg. Co., 42 A. 447, 16 Del. 207; 
Georgia R., eta, Co. v. Harris, 57 
S.E. 1076, 1 Ga.App. 714; Cleveland, 
ete., RR.’ Co.) v. Sparks, 122 Ul-App. 
400; Charles v. Patch, 87 Mo. 450; 
Gult,C.. & S: FB.’ Ry: Co.. v: Weatheré 
bury, (Tex.Civ.App.) 259 S.W. 598 
[cert den 44 S.Ct. 636,'265 U.S. 594, 68 
L.Ed. 1197]; -Friedrich yv:. ‘Geisler; 
(DexiCiv.App.) 141 Sw. 1079.04 (2) 
The court is the exclusive judge ‘of 
the? legal sufficiency. of evidence. 
Smith v. Diggs, 97 A. 712, :128: Md. 


394; Lewis v. Baltimore, etc., R.,Co., 
38: Md... 588, .17 Am.R.° 521;. Belt*v. 
Marriott, 9 Gill’ (Md.) 331; Davis’ v: 
Davis, 7 Harr.&J. (Md.) 36; Kearns 


v. Southern R. Co., 52 °S.E. 131, 139 \N. 
Ci ATO; (3) The court may pass 
upon the legal sufficiency of the evi- 
dence. Baltimore & O. R. Co. v. Har- 
ris, 88 A. 282, 121 Md. 254. (4) The 
court must decide the preliminary 
question of whether there is any legal 
evidence to be submitted to the jury. 
Oleson v. Oleson, 134 N.W. 648, 90 
Neb. 7388; Wright v. Southern Ry. Co., 
Ti S.E. 806, 155) N.C: 325:" Gillett. v. 
Flanner-Steger Land & Lumber Co. 
150 N.W. 987, 159: Wis. 578. (5) The 
court must determine whether the 
evidence raises more than mere sur- 
mise or suspicion of the existence of 
the fact. Langford v. El Paso :Bak- 
ing Co., (Tex.Civ.App.) 1 S.W.(2d) 
476; Harris v. Missouri-Kansas-Texas 
R. Co., ..(Tex.Civ.App.) :283 S.w. 895. 
(G) The existence of evidence tend- 
ing to prove the allegations of plain- 
tiff’s declaration is a question for the 
court. Shannon y. Nightingale, 151 
NAMED Spool LIL L68a. Cl), & ain: the 


| App.Div. 86; 
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court,®> and not whether there is 


first instance the court determines 
whether there is any evidence having 
a logical and reasonable tendency to 
prove the fact or the inference in dis- 
pute. Donovan v. Connecticut Co., 84 
A. 288, 86 Conn. 82. (8) Issue of ab- 
sence of evidence tending to estab- 
lish cause of action is for the court. 
Miles v. Record Pub. Co., 133 S.E. 99, 
U3 45S. Ci 4625-45 BATE, Rae LEL2ry CO) ie LE 
is a question for the court whether 
or not there is competent evidence 
reasonably supporting the allegations. 
Chicago, R. I. & P. Ry. Co. v. Cheek, 
231 <P} 1078/9105 Oki 915) sPorsame 
effect see Black v. Smith, 224 N.W. 
915, 58 N.D. 109; Zurich General Ac- 
cident & Liability Ins. Co. v. Baum, 
CVi2.)<-L65e'S.B ros. 2. GO) ith ise for 
the trial court to decide whether there 
is any evidence to prove a_ fact. 
Dearholt Motor Sales Co. v. Merritt, 
105 A. 316, 133: Md. 323. — To same 
effect see Daugherty v. Robinson, 122 
A. 124, 143 Md. 259. (11) It is with- 
in the province of the court to de- 
termine whether there is any evi- 
dence. Sullivan y. Indianapolis, C. 
& W. Traction Co., 103 N.E. 860, 55 
Ind.App. 407; Baker v. Bundy, 103 
N.E. 668, 55 Ind.App. 272; Heyburn 
Bldg. Co. v. Highland Motor Transfer 
Co., 53 S.W.(2d) 944, 245 Ky. 514; 
Askin v. Moulton, 131 A. 82, 149 Md. 
140; Scott v. Industrial Finance Corn., 
(Dex. CiveA ppm 265.2 Sa psec ects 
Worth & R. G. Ry. Co. v. McMurray, 
(Tex.Civ.App.) 1738 .S.W. 929. (12) 
The legal effect of evidence is for 
the, .court:. Tampa’ -&) J.J Ry. Co. vx 
Crawford, 64 So. 487, 67 Fla. 77. (13) 
The legal value of the facts is for the 
court, where the facts are simple and 
the evidence is not uncertain. Erney 
wv... Philadelphia Rapid Transit Co., 
LAS A. 7607, -296.: Pal 60." G4). The 
power is vested in the court to de- 
termine whether the evidence offered 
tends to support the allegations of 
the party.. Stowers v. Dwight Mfg. 
Coz, 180° S0-7-90, 202 Ala, 252): °Tobler 
v., Pioneer Mining, ete, Co., 52 So: 
86, 166° Ala. 482. CLD) ene bret) 
court is the judge of the legal weight 
of evidence. Gray v. Levy, (Mo.App.) 
48 S.W.(2d) 20; Clarke v. Freebairn, 
(Utah),.18 P.(2d) 327. (16) Whether 
or not there is evidence to sustain 
the verdict is for the court. Gunning 
v, Cooley, 50 S:Ct..231, 281 U.S.°90, 74 
L.Ed.:720 [aff 58 “App.D.C. 304, 30 F. 
(2d) 467]; Ross v. Preferred Acc. Ins. 
Co.,' 28 Hawaii ‘404; Lerette v. Direc- 
tor. General of Railroads, 137 N.E. 
811, 306 Ill..348 [aft 225 TllApp. 93]; 
Caledonian Ins. Co. v. Naifeh, 16 S.W. 
(2d) 1046, °229 Ky!"293; -'‘Kasal)v. 
Picha, 195 N.W. 280,156 Minn, 446; 
Liane: v.' Hancock, 37'N.H.473,/142 N. 
Y..510;. Pelkey v.. Saranac,:78 N.Y.S. 
493, 67 App.Div. 340; Coney’ v. Gilboa, 
67 N.Y.S. 116, 55 App.Div. 112; Snow- 
den 'v. Somerset, 64 N,Y.S. 1088, 52 
Waller v. Hebron, 389 
N.Y.S.. '381,.5° App.Div; 5814. Best: v. 
State, 186 N.YiS. 359, 114 Misc. 272 
[aff'197 N.Y.S. 69]; Anderson v. Phil- 
lips, 169 N.W. 315, 40 N.D. 586; State 
Bank of New Salem y. Bismarck Ele- 
vator & Investment Co., 153 N.W. 
459, 81 N.D. 102 [foll Hollandsworth- 
Hart Lumber Co. vy. Bismarck HEleva- 
tor & Investment Co., 153 N.W. 461, 
31 N.D. 107]; Davis v. Hill, (Tex.Civ. 
ADDs), 27 ZS ae bs Massie  v. 
Hutcheson, (Civ.App.) 258 S.W. 244 
[rev on other grounds (Commn.App.) 
270 S.W. 544]. (17) Whether the 
evidence tends to prove anything per- 
tinent to an issue is a question for 
the court. Wiswall v. Ross, 4 Port. 
(Ala.) 321; Curry v. Travers-Bird Co., 
1382 N.W. 4638, 167 Mich. 17; Tracey 
v. Wichita Ice Co., (Tex.Civ.App.) 30 
S.W.(2d) 673. (18) Whether the 
facts stated may support an infer- 
ence charged as a fact is for the trial 
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literally no evidence,®* but whether 


court. West v. Spratling, 86 So. 32, 
204 Ala. 478. (19) Whether the tes- 
timony is clear, full, and explicit is 
primarily a question for the court. 
Bruce vy. Loeb & Loeb, 78 Pa.Super. 
22. (20) Whether or not there is 
any evidence is a question for the 
judge. Pollak v. Davidson, 6 So. 312, 
87 Ala. 551; Loomis v. Norman Print- 
ers’ Supply Co., 71 A. 358, 81 Conn. 
343; Mantonya v. Wilbur Lumber Co., 
251 Ill.App. 364; Buck v. Brady, 73 
A. 277, 110 Md. 568, 182 Am.S.R. 459; 
Kasal v. Picha, 195 N.W. 280, 156 
Minn. 446; Universal Metal Co. v. 
Durham, etc., R. Co., 59 S.E. 50, 145 
N.C. 293; Wittkowsky v. Wasson, 71 
NiGsii4519 —Knoxav. Brown, (hex 
Commn.App.) 16 S.W.(2d) 262 [rev 
(Civ.App.) 8 S.W.(2d) 280]; Massie 
v. Hutcheson, (Tex.Civ.App.) 296 S.-W. 
939; Robertson v. Magnolia Petro- 
leum Co., (Tex.Civ.App.) 255 S.W. 223; 
City of San Antonio v. Newman, (Tex. 
Civ.App.) 218 S.W. 128 [dism f w j]; 
Galveston, H. & S. A. Ry. Co. v. Mur- 
ray, (Tex.Civ.App.) 99 S.W. 144. (21) 
Whether there is any evidence to sup- 
port a finding of fact is for the court. 
Tuttle v. Buck, 41 Barb. (N.Y.) 417; 
Murphy v. Galveston, ete, R. Co., 
(Tex.Civ.App.) 96 S.W. 940 [rev on 
other grounds 101 S.W. 439, 100 Tex. 
490, 9. DTA RYASN-S.*! 762]. *=.(22))" ihre 
court must say whether there is evi- 
dence bearing upon facts in issue. 
Rowan v. Hull, 47 S.E. 92, 55 W.Va. 
335, 104 Am.S.R. 998. (23) Whether 
there was any evidence tending to 
prove the material allegations of the 
cause of action is a question for the 
court. Cruikshank vy. Fourth Nat. 
Bank, 26 EF. 584; Domurat v. Oregon- 
Washington R. & Navigation Co., 134 
Pri 3h3;° 66) Or 1357). Woodsxive Wik- 
Strom, 135) PB. j192) 167. JOr. 158158 Vans 
bebber v. Plunkett, 38 P. 707, 708, 26 
Or. 562 [quot Brown v. Oregon Lum- 
ber Co.;° 33) tPy 5577124 Or 315]. 5 24) 
There is, in every case triable by jury, 
a preliminary question of law for the 
court, whether or not there is any 
evidence from which the facts sought 
to be proved may fairly be inferred. 
Green v. Baltimore, etc., R. Co., 14 
Pa.Dist. 289. (25) It is for the trial 
court to say whether there is only a 
scintilla of evidence. Consolidated 
Gas, etc., Co. v. State, 72 A. 651, 109 
Md. 186. : 

{f] Rebuttal of presumption.— 
Where plaintiff relies on a legal pre- 
sumption and offers no corroborative 
evidence, and defendant offers evi- 
dence in rebuttal, plaintiff not en- 
titled to go to the jury on the pre- 
sumption alone. Central of Georgia 
R. Co. v. Fuller Combing Gin Co., 
2 Tenn.Civ.App. 343. 

[g] That no adverse testimony is 
directly given to oppose testimony of- 
fered by plaintiff having the burden 
of proof does not make the question 
one for the court in the first instance. 
Otten v. Spreckels, 141 P. 224, 24 Cal. 
App. 251. 

{h] Refusal to submit proper.— 
When there is not sufficient evidence, 
the trial court may properly refuse to 
submit the question to the jury. 
O'Connor v. Mennie, 146 P. 674, 676, 
169 Cal. 217 [quot Janin v. Bank, 27 
P. 1100, 92 Cal. 14]. 

{i] Where evidence excluded.— 
The court properly held that the case 
was insufficient to go to the jury 
where the only evidence establishing 
cause of action was excluded. Pangle 
v. Appalachian Hall, 131 S.E. 42, 190 
N.C. 833. 


95. Holbrook v. Wilson, 17 N.Y.Su- 
per. 64. 
96. Holbrook v. Wilson, supra. 


97. Chicago Great Western R. Co. 
v. Roddy, 131 F. 712, 65 C.C.A. 470; 
pues v. Bales, 145 N.W. 6738, 164 Iowa 


For later cases, developments and changes in the law see Annotations, same title and section number. 


there is any evidence which ought reasonably to 
satisfy the jury that the fact is established.®® 
determining the question, the evidence as a whole®?® 
for the party having the burden of proof! must be 
looked to, and that construction of the evidence 
most favorable to the party introducing it should be 
adopted,” with all reasonable inferences favorable 
While evidence of 
numerous witnesses cannot be disregarded, 
there is room for the jury to believe them,* where 


to such party drawn from it.’ 


98. Bales v. Bales, 145 673, 
164 Iowa 257. 

fa] TYest.—Whether there is any 
evidence legally sufficient to be con- 
sidered by the jury depends on wheth- 
er the evidence is of sufficient proba- 
tive force to enable an ordinarily in- 
telligent mind to draw a rational con- 
clusion therefrom in support of the 
proposition sought to be maintained 
by it. Gila Water Co. v. Green, 232 
P. 1016, 27 Ariz. 318 [mod on other 
grounds 241. RP. S07 ]2> C'Conneor-"v. 


N.W. 


Mennie, 146 P. 674, 169 Cal. 2173+ Jno. 
L. Witney, Inc., v. Sierra Ry. Co. of 
Californian. SCApp.) —11 8P. (20) 04155 


Ross v. San Francisco-Oakland Ter- 
minal Rys. Co., 191 P. 702. 47 Cal App. 
753; Adtna Casualty & Surety Co. v. 
State, 158 A. 45, 162 Md. 49; Geueral 
Automobile Owners’ Ass’n v. State, 
140 A. 48, 154 Md. 204: Burké v. City 
of Baltimore, 96 A. 693, 127 Md. 554; 
yea tes v. Justis, 76 A. 496, 112 Md. 
220. 

99. Western Union Telegraph Co. 
vy. Lamb, 203 S.W. 752, 140 Tenn. 107. 

1. Charles B. Smith & Co: v. Dun- 
can, (Tex.Civ.App.) 167 S.W. 233 [aff 
(Commn. App.) 209 S.W. 140]. 

2. Wright v. Southern Ry. Co., 71 
SiE. 306, 155 N.C. 325. 

3. Western Union -Telegraph Co. v. 
Lamb, 203 S.W. 752, 140 Tenn. 107. 

4 Mickuczauski v. Helmholz Mit- 
ten Co., 134 N.W. 369, 148 Wis. 153. 

5. Globe Indemnity Co. v. Daviess, 
47 S.W.(2d) 990, 243 Ky. 356;  Cal- 
lanan v. United Rys. Co. of St. "Louis, 
(Mo.App.) 263 S.W. 443. 

6. Globe Indemnity Co. v. Daviess, 
47 S.W.(2d) 990, 248 Ky. 356; Calla- 
nan v. United Rys. Co..of St. Louis, 
(Mo.App.) 263 S.W. 443. 

7. Globe Indemnity Co. v. Daviess, 
47 S.W.(2d). 990, 248 Ky. 356; Calla- 
nan v. United Rys. Co. of St. Louis, 
(Mo.App.) 263 S.W. 443. 

fa] Other statement. — Where 
facts appear incredible theorizing up- 
on the evidence is mere conjecturing 
and cannot be done by the court. Sa- 
mulski v. Menasha Paper Co., 133 N. 
W. 142, 147 Wis. 285. 

8. Cross references: 
Demurrer to evidence see 

365-383. 

Directing verdict see infra §§ 415— 

458%. 

Dismissal or nonsuit see infra §§ 388- 

414 


infra §§ 


Uncontroverted facts or evidence see 
infra §§ 336, 337. 
Weight: 
And sufficiency of conflicting evi- 
dence see infra §§ 334, 335. 


Admission as question for jury 
see Evidence § 507. 

Opinion evidence as ele for 
jury see Wvidence § 8 

Testimony of witness ve 
§§ 340-351. 

To be given: 

Books of account as question, for 
jury see Evidence § 121 

Photographs in evidence a mat- 
Asie for jury see Evidence § 
1214 

9. See cases infra notes 10-63. 

10. Del.—Beaver Dam Marble Co. 
v. William H. Jones & Co., 92 A. 1012, 
28 Del. 272; Dietrich v. Badders, 90 
BM 4T, (27 Del. 499; Jordan v. Dela- 
ware & A. Telegraph & Telephone Co., 
75 A. 1014, 24 Del. 107 [aff 78 A. 401) 
25 Dell. 671) 

Fla.—McDonald v. Sanders, 137 So. 


122. 
Ga.—Warner v. Robertson, 13 Ga. 


infra 
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gard it. 


where 


370: 
Ill.—Schlumbrecht y. Chicago City 


Ry. Co., 153 Tll.App.: 254. 
Ind.—Mesel _ v. Farmers’ & Mer- 
chants’ Bank of Bryant, (App.) 178 
N.E. 305. 
Ky.—Globe Indemnity Co. v. Da- 


356. 


viess, 47 S.W.(2d) 990, 243 Ky. 
M 118 A. 


d.—Levine v. Chambers, 
UO8s tate Nid... S56: 
Mo.—Scheipers v. Missouri Pac. R. 


Co., 298 S.W. 51; Charles v. Patch, 
87 Mo. 450; Cravens y. Hunter, 87 
Mo.App. 456. 


N.C.—Wittkowsky & Rintels v. 
Wasson, 71 N.C. 451. 

Oxl.—Davis Vv. Wyskup, 220:Ps 357, 
ST AOA 23.95 

[a] Similar statement.—The jury 
are the exclusive judges of the weight 
and value of evidence. McGowan v. 
Wilmington & P. Traction Co., 92 A. 
1015, 28 Del. 281; Walls v. Windsor, 
92 A. 989, 28 Del. 265; pes eaie v. 
Truitt, 80.A. 245,95 Del. 338: Valente 
v. American Bridge Go. To voA.|  oatas 
400, 22 Del. 556 [rev on other grounds 
73 A. 400. 23 Del. 370, Ann.Cas.1912D 
69] [per Boyce, J. ifs 

[b] In Texas (1) while in a num- 
ber of cases the text rule has been 
declared without reference to statute 
(Young v. Blain, (Commn.App.) 245 


S.W. 65 [rev (CiviApp.) 231 S.W. 
851]; Locke v. Bralley, (Civ.App.) 50 
S.W.(2d) 410; Commonwealth Ins. 
Co. v. Evans, (Civ.App.) 42 S.W.(2d) 
ss Miller v. Panhandle & S. F. Ry. 

(Civ. App.) 35 S.W.(2d) 194; Fed- 
eee Surety Co. v. Scott, (Civ. Apn.) 


DONS Vined) Laine Se Fire Ins. Co. 
of New York v. Wife, (Civ.App.) 6 S. 
WiHC20) pra By, (Cp Palmer és) (Counva 
First Nat. Bank, (Civ.App.) 2 S.W. 
(2a) 939; Rowley v. Braley, (Civ. 
App.) 286 S.W. 241; Mission Building 
& Loan Ass’n y. Stoltz, (Civ.App.) 
282 S.W. 317; Lehmann vy. Medack, 
(Civ.App.) 152 S.W. 438; Huegins v. 
Carey, (Civ.App.) 149 S.W. 390 [rev 
on other grounds 194 S.W. 133]; Pro- 
ducers’ ‘Oil Co. v. Barnes, (Civ.App.) 
120 S.W. 1023 [aff 131 S.W. 531, 203 
Tex. 4151). (2) in other cases the rule 
is said to be statutory (Hunt v. Gar- 
rett, (Commn.App.) 275 S.W. 96 [rev 
on other grounds in part (Commn, 
App.) 283 Siw. 489]; City’ of San 
Antonio v. Newman, (Civ.App.) 218 
S.w. 128; Texas & P. Ry. Co.’ v. Sher- 
er, (Civ.App.) 183 S.W. 404). 

[ec] Where evidence is relevant 
and material to the issue being tried, 
the text rule applies. McDonald y. 
Sanders, (Fla.) 137 So. 122. 

a Ingram v. Marshall, 23 Ark. 

The 


115. 

[a] Other statements.—(1) 
jury is the proper tribunal to pass 
upon the testimony, even though in- 
conclusive. Petey Mfg. Co. v. Mor- 
ris, 84 A. 238,113 Md. 91, 47 L.R.A 
N.S. 882. (2) The jury is the proper 
authority to value and appraise the 
testimony. Continental Jewelry Co. 
v. Kerhulas, 134 S.E. 505, 186 S.C. 496. 

12. Ark.—Dierks Lumber & Coal 
Com vi, wlollerson,, 544, S2w.(2d)) V6L5 
Northwest Arkansas Farmers’ Mut. 
Tornado Ins. Co. v. Osborn,’ 22 S.W. 
Cady Vest, 1800 “Ark. .7575 1. Moore. & 
Brown v. Rea, 288 S.W. 892,172 Ark. 
1177; Missouri Pac. Ry. Co. v. Barry, 
290 S.W. 942, 172 Ark. 729, [cert den 
48 S.Ct. 21, 276 US. 529, 72 L.Ed. 409]; 
Metropolitan Casualty Ins: eyCorw ve 
Chambers, 206 S.W. 64, 136 Ark. 84. 

Cal. —Bushnell v. Voshika Tashiro, 
2 P.(2d) 550, 115 Cal.App. 563; Bourne 
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the testimony is contrary to physical facts,® inher- 
ently impossible,® or the inferences deducible there- 
from are so opposed to all reasonable probability 
as to be manifestly false,’ the court will disre- 


[§ 318] (bb) Probative Weight and Sufficiency* 
—aaa, Weight—(aaa} In General. 
settled, although variously stated,°® 
are the exclusive,’® proper,'! and sole? judges?® 
of the weight to be given the evidence; that the 


It is very well 
that the jury 


v. Bourne, 185 P. 489, 43 Cal.App. 516, 

Colo.—Heert v. Ridenour-Raymond 
Grocer Co., 108 P. 968, 48 Colo. 42, 
139 AnvS.R. 259. 

Conn.—Laukaitis v. Klikna, 132. A. 
913, 104 Conn. 355. 

Del.—Gray v. Pennsylvania R. Co., 
139 A. 66, 33 Del. 450; State v. Stid- 
ham, 110 A. 680, 31 Del. 8; Schilling 
v. Osten, 108. A. 741, 30. Del.: 524; 
Beaver Dam Marble Co. v. William H. 
Jones & Co., 92 A. 1012, 28 Del. 272; 
Travérs v. Hartman, 92 A. 855, 28 
Del. 302; Dietrich v. Badders, 90 A. 
47, 27 Del. 499. 

Tll.—Donelson v. East St. Louis & 


S. Ry. Co., 140 Ill.App., 185 [aff 86 
N.E. 514, ane Ill. 625];\. Maxwell v. 
Meenepes S&. Hod. RY. Co., ; 140 Zll.App. 


Ind.—Mesel v. Farmers’ &. Mer- 
chants’ Bank of Bryant, Soma 178 
N.E. 305. 

Jowa.—Olson yv. Des Moines. City 


/Ry.Co., 170 N.W. 466, 186 dows, 384, 


Ky. etc., AS Oe eM 
Mount, 101 S.W. ELS? 18s Key, 693, 
31 Ky.L. 210. 


Miss.—Hemming Vv. Rawlned 110 
So. 118, 144 Miss. 643. 

Mo.—Cluck v. Abe, 40 S.W.(2d) 558, 
328 Mo. 81; Cazzell v. Schofield, 8 S.W. 
(2d) 580, 586,-319 Mo. 1169; Maloney 
v. United Rys. Co. of ‘St. Louis, 237 S. 
W. 509; Christman v.. Hickman, 37 S. 
W.(2d) 672, 225 Mo.App. 828; Farm- 
ers’ State Bank-of Elisinore v. Con- 
solidated School Dist. No: 1, 293 S.W. 
453, 220 Mo.App. 1312. 

Neb.—Hoskovee v. Omaha St. Ry. 
Co., 123 N.W. 305, 85 Neb. 295; Modlin 
v. C. L. Jones & Co.; 124 NUW. > 984, 


Ohio.—Mansfield R., etc., Co. v. Kin- 
ist. OhioApp. 82, 17 OhioCir.Ct.N.S- 

~Ok).—Gregory v. State, 258 P: 902, 
126° Okl. 117; Marland Refining Co. 
v. Snider, 257 P. 797, 125° Okl. + 2607 
Whiteside v. Junkins, 238*P. 210, 111 
Okl. 60; Jueschke v. Seeler, 224 -P. 
341,98 ‘OKL 1338" Sba vise Wyskup, 
223° P. 357, 97 Ok. 239; Kali InlaeCoal 
Co. v. Chinelli, 155 P. 606, 55 ORI. 289 

Tex.—Express Pub. Co. Perry, 
(Civ.App.) 10 S.W.(2d)y 574s) Rankin 
v. Parker, (Civ.App.) 4:‘S'w, ‘(2ay: ay 4103 
Hee: Palmer & Co.'v. First Nat. Bank, 
(Civ. App.) S.W. (24) 939; Huntisyi 
Joske, Bros. eat (Civ. App:) S00) Sw 
201; Royal’ Casualty Co. v: ‘Nelson, 
(Civ. App.) 153 S.W. 674: 

Va.—Crowell v. Dun¢can, /184 S.E. 
576, 145 Va. 489, 50 A.L.Ri'1425; Met- 
ropolitan Life Ins. Co. 'v. De Vault’s 
Adm’x, 63 S.E. 982, 109 Va. 392, 17 
‘Ann.Cas. 27. 

[a] Similar statements.—(1) The 
jury are the sole judges of the facts. 
Ambs v.,Atchison) ete., R. Co., 114 F. 
317; ,Burréws v. Seymour, 104 P. isyaln tS 
55 Wash. 318. (2) The jury are the 
sole judges of the weight and value 
of evidence. Culbert v. Wilmington & 
P.- Traction , Co.,’-82), A; 108126 Del. 


.84 Neb. 551. 


253; Lenkewicz v. Wilmington City 
Ry. Co., 74.A. 11, 23 Del. 64. 
13. Ark.—Mutual Ben. Health & 


Accident Ass’n v. Bird, 47 S.W.(2da) 
812, 185 Ark. 445; Missouri Pac. R. 
Co. v. Rogers, 43 S.W.(2d) 757, 184 
Ark. 7125; ‘Kansas City Fibre Box Co. 
v. FE. Burkart Mfg.\Co., 44 S.W.(2d) 
325, 184 Ark. 704; National Ben. Life 
Ins. Co. v. Pitts, 30 S.W.(2d) 858, 181 
Ark. 1146; St. Louis-San Franciseo 
Ry. Co. v.. Harmon''15 S.-W. (2d) 3210, 
179 Ark. 248; St. Louis-San Francis- 
co Ry. Co. v. H. Rouss Co., 294 S.W. 
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weight of evidence is exclusively,1* peculiarly,’® 
solely,1® or strictly’? within the peculiar,’* sole,*® 


414,°174. Ark.’ 1; Purifoy v. Lester 
Mill Co., 138 S.W. 995, 99 Ark. 490. 
Cal.—Gajanich v. Gregory, 3 P.(2d) 
389, 116 Cal.App. 622. 
Idaho.—Southwest Nat. Bank of 
Kansas City, Mo. v. Lindsley; 153 P. 
1082, 29 Idaho 343. E' 
Ind.—Nickey v. Zonker, 67 N.E. 277, 
31 Ind.App. 88. : 
Kan.—wWalls v. Edgar Zine Co., 216 
P. 308, 113 Kan. 700. ‘ 
Ky.—Caledonian Ins. Co. v. Naifeh, 
16 S.W.(2d) 1046, 229 Ky. 298. 
Miss.—New Orleans & G. N. R. Co. 
v. Walden, 133 So. 241, 160 Miss. 102; 
Mobile, ete., R. Co. v. Jackson, 46 So. 
142, 92 Miss. 517. ; @ 
Mo.—Davis v. Carney, (App.) 257 
157 N.E. 


S.W. 495. : 

Ohio.—Arnold v. Wylie, EH 
571, 25 OhioApp. 10; Northern Ohio 
Tract., ete., Co. v. Schrock, 27 Ohio 
C.A. 129. 

Tex.—Reed_v. Hester, 1 
App.) 44 S.W.(2d) 1107 [rev (Civ. 
App.) 28 S.W.(2d) 219]; United Fi- 
delity Life Ins. Co. v. Adair, (Commun. 
App.) 29 S.W.(2d) 944 [aff (Civ.App.) 
29 S.W.(2d) 940]; Weisner. v. Mis- 
sour, hers T. Ry. .Co:) of texas, 
(Commn.App.) 207 S.W. 904; Guthrie 
v. Country Club Estates Co., (Civ. 
App.) 46 S.W.(2d) 746; Granata v. 
Mothner, (Civ.App.) 44 S.W.(2d) 817; 
Swayze v. Hardin, (Civ.App.) 28 S.W. 
(2a) 238; El Paso Hlectric Co. vy. Col- 
lins, (Civ.App.) 10 S.W.(2d) 397 [rev 
on other ground (Commn.App.) 23 S. 
W.(2d) 295; reh den (Commn.App.) 
25 S.W.(2d) 807]; Dougherty v. Robb, 
(Civ.App.) 5 S.W.(2d) 582; Peck & 
Hickernell v. Noble Oil & Develop- 
ment Co., (Civ.App.) 267 S.W. 1018; 
Fidelity Union Fire Ins. Co. v. Hicks, 
(Civ.App.) 250 S.W. 1084; Smith v. 
McDoweil, (Civ.App.) 240 S.W. 563; 
Warren v. Ellis, (Civ.App.) 137 S.W. 
1182. See to same effect Rankin v. 
Parker, (Civ.App.) 4 S.W.(2d) 227. 

{a] Limitation.—The jury must 
not ignore entirely evidence where 
there is no conflict and nothing to in- 
dicate that witness has testified false- 
ly. Southwest Nat. Bank of Kansas 
City, Mo. v. Lindsley, 158 P. 1082, 29 
Idaho 343. t 

[b] Similar statements.—(1) The 
jury are the judges of the weight and 
value of evidence. Conaway y. Isaacs, 
94°.A, 769, 28 Del. 478; Morris v. 
Hazel, 77 A. 766, 24 Del. 324. (2) 
The jury decides upon the weight of 
the evidence. Russell v. Bush, 71 So. 
397, 196 Ala. 309. (3) The jury are 
the judges of the weight to be at- 
tached to the evidence. Collins v. 
Catholic Order of Foresters, 88 N.E. 
87, 48 Ind.App. 4389; Simms v. Cham- 
bers, 141 S.l. 788, 105 W.Va. 171. (4) 
The jury pass on the weight to be 
given the evidence. Missouri Pac. R. 
Co. v. Diffie, 41 S.W.(2d) 752, 184 Ark. 
189; Wallace v. Prudential Ins. Co. 
of America, 157 S.W. 1028, 174 Mo. 
App. 110; Dyer v. Tyrrell, 127 S.W. 
114, 142 Mo.App. 467; Radtke v. Tay- 
lor, 210 P. 863, 105 Or. 559, 27 A.L.R. 
1423; Biggins v. Wagner, (S.D.) 245 
N.W. 385; Bates v. Chicago, M. 
St. P. Ry. Co., 122) N.W. 745, 140 Wis. 
235, 133 Am.S.R. 1069. 

14. Weitzel v. List, 155 A. 425, 161 
Md. 28; Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 565, 158 
Mad. 424° [appeal dism 51 S.Ct. 40, 282 
U.S. 801, 75 L.iéad. 720]; Internation- 
al & G. N. R. Co. v. Walters, 179 S.W. 
854, 107 Tex. 373 [aff (Civ.App.) 165 
SOW. Dood; Et. worth < RG. Ry.JCo: 
v. McMurray, (Tex.Civ.App.) 173 S. 
W. 929. 

15. Ark.—Fowler v. Hammett, 258 
S.W. 392, 162 Ark. 307. 

Me.—London y. Smart, 143 A. 466, 
127 Me. 377. 

Mo.-—Castens v. Supreme Lodge 
Knights and Ladies of Honor, 175 S. 
W. 264, 190 Mo.App. 57. 

N.C.—Lassiter v. Seaboard Air Line 


(Commn. 
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Ry. Go., 88'S... 335, 1% NeCa 283. 

Tex.—Russell v. Mason, 8 Tex. 226; 
Houston Belt & Terminal Ry. Co. v. 
Vogel, (Civ.App.) 179 S.W. 268. 

W.Va.—Superior Elkhorn By-Prod- 
ucts Coal Co. v. Three States Coal 
Co., 145 S.E. 436, 106 W.Va. 270. 

16. El Paso Sash & Door Co. v. 
Crawford, (Tex.Civ.App.) 292 S.W. 


17. Chicago, R. I. & P. Ry. Co. v. 
Womble, 199 S.W. 81, 131 Ark. 411; 
City of Baltimore v. Leonard, 99 A. 


891, 129 Md. 621. 
[a] Similar statement. — The 
weight and value of evidence is 


strictly within the province of the 


jury. City of Baltimore vy. Leonard, 
99 A. 891, 129 Md. 621. 
18. Ala.—Southern Ry. Co. v. Col- 


Q9F 


lins, 60 So. 95, 179 Ala. 335. 
Conn.—Hurley v. Adams Express 
Co., 90 A. 932, 88 Conn. 732. 
Iowa.—Muldowney vy. Illinois Cent. 
RR. Col, 32 Towa 176: 
Ky.—Jennings v. Fain, 10 S.W.(2d) 
1101, 226° Ky. 290. 
Mo.—Hicks v. Simonsen, 270 S.W. 
307 Mo. 307. 
.C.—Lassiter v. Seaboard Air Line 
Ry..Co., $8 SiEY 335, L171 N:€27283. 
Pa.—Douds v. Beaver Valley Trac- 
tion Co., 51 Pa.Super. 24 [aff 51 Pa. 
Super. 28]. 
Tex.—Thetford v. Modern Wood- 
men of America, (Civ.App.) 273 S.W. 


318, 
N 


666; Galveston, H. & S. A. Ry. Co. v. 
Marti, (Civ.App.) 183 S.W. 846. 
[a] In Arkansas under Const. art 


7 § 23, making jurors the triers of 
the facts and the court the judge of 
the law, it is the peculiar province 
of the jury to pass upon the weight 
of the testimony. Chalfant v. Haral- 
son, 3 S.W.(2d) 38, 176 Ark. 375. 

[b] Similar statements.—(1) It is 
the peculiar province of the jury to 
judge (Chicago City R. Co. vy. Iver- 
son, 108 Ill.App. 433; MHarpold v. 
Moss, 109 S.W. 928, 101 Tex. 540 [rev 
(Tex.Civ.App.) 106 S.W. 1131]; South- 
ern Kansas Ry. Co. of Texas v. Wal- 
lace, (Tex.Civ.App.) 152 S.W. 873 [rev 
(Commn.App.) 206 S.W. 505]) (2) or 
determine (Cowan v. Hill, 293 P. 871, 
109 Cal.App. 656; Kramer v. Linder, 
8 Pa.Dist.&Co. 343) the weight of evi- 
dence. (3) The weight and value of 
the testimony is the peculiar province 
of the jury. Crossno v. Terminal R. 
Ass’n of St. Louis, 41 S.W.(2d) 796, 
328 Mo. 826. See to same effect Fe- 
ae v. Biscardi, 246 P. 535; 67 Utah 

19. Duckworth vy. Stephens, 30 S. 
W.(2d) 840, 182 Ark. 161. 

ZO Gul Chacon Oye yo mms 
Leatherbury, (Tex.Civ.App.) 259 S.W. 
598 [cert den 44 S.Ct. 636, 265 U.S. 
594, 68 L.Ed. 1197]. 

Zl. U.S.—De Lamar v. Herdeley, 
LUTE Miksa tee, Oey TOKORAR OG), 
seein CFE CRD Ven Porters 3=) la. 

Kan.—Stothard v. Junior Coal & 
Mining Co., 160 P. 213, 98 Kan. 756. 


Ky.—Williams v. Louisville & N. 
R: 'Co.,) ZLO Siw 172) 183 vkKy. "602: 
Champion Ice Mfg. & Cold Storage 
Co. v. F. Delsignore & Bro., 105 S.W. 
Ia gels eG Inia Dy PATER 
wine ae ek eeee v. Lowell, 33 Me. 

Miss.—Mississippi Cent. R. Co. vy. 
Mason, 51 Miss. 234. 

Mo.—Hilburn v. Phcenix Ins. Co., 
124 S.W. 63, 140 Mo.App. 355. 

N.H.—Hill vy. Carr, 101 A. 525,) 78 
N.Hi. 458. 

N.Y.—Williams_ v. Delaware, ete., 
Ri @o.. 49) INGEE6 iz, id be Nove dbs. 

Ohio.—Victor Tea Co. v. Walsh, 176 
N.E. 585, 88 OhioApp. 516; Fairbanks 
Morse & Co. v. The Snook-Veith Lum- 
ber Co., 26 OhioCir.Ct.N.S. 449. 

Okl.—Silverwood yv. Carpenter, 152 
PMS ie oleO klein oe 

Wash.-—Lindquist v. Pacific Coast 
Coal Co., 142 P. 445, 81° Wash. 73. 
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or special?® province?! of the jury, under proper 
instructions ;22 that it is peculiarly?® the function** 


See McMahon y. Crone, 205 Ill. 
App. 47. 
{a] Diverse constructions.—Where 


the evidence is fairly susceptible of 
two different constructions leading to 
diverse results, the text rule applies. 
Stothard v. Junior Coal & Mining Co., 
160 Pi-213,, 98, Kani 756s 

[b] Reasonable doubts (1) as to 
whether the case is within the prov- 
ince of the court or of the jury 
should be resolved in favor of the 
latter. Samulski v. Menasha Paper 
Co., 183 N.W. 142, 147 Wis. 285. (2} 
When there is any doubt as to the 
facts, it is within the province of the 
jury to determine the question.. 
Louisville & N. R. Co. v. Spears’ 
Adm’r, 232 S.W. 60, 192 Ky. 64. 

[ec] Similar statements.—(1) It is 
the province of the jury to judge 
(Craver v. Ragon, (Tex.Civ.App.) 110 
S.W. 489) (2) and determine (St. 
Louis-San Francisco Ry. Co. v. Pear- 
son, 281 S.W. 910, 170 Ark. 842 [cert 
den 4 Si Ct Ole eo Se Wases lla ecelenlee 


Ed. 853]; Colbert v. Anacostia & P. 
R. R. Co., 41 App.D.C. 171; Morgan 
v. Adams, 29 App.D.C. 198; Bessent 


v. Board of Bond Trustees of Special 
Road & Bridge Dist. No. 1 of Alachua 
County, 109 So. 597, 92 Fla. 292: 
Louisville & N. R. Co. v. English, 82 
So. 819, 78 Fla. 211; U. S. Fidelity & 
Guaranty Co. v. Antle, 42 S.W.(24a) 
1, 240 Ky. 243; Kentucky Block Cannel 
Coal Co. y. Davis’ Adm’x, (Ky.) 128 
S.W. 888; Askin v. Moulton, 131 A. 


82, 149 Md. 140; Salowitch v. Kres, 
127 A. 643, 147 Md. 23; Johnson v. 
Bray, (Mo.) 31 S.W.(2d) 998; Clark 


v. Atchison & Hastern Bridge Co., 24 
S.W.(2d) 143, 324 Mo. 544; Katz v. 
Union Cent. Life Ins. Co., (Mo.App.) 
44 S.W.(2d) 250; Vanloon vy. Vanloon, 
140 S.W. 631, 159 Mo.App. 255; Fay 
v. Brooklyn Heights R. Co., 75 N.Y.S. 
118, 69 App.Div. 563; Thomas v. 
Thomas, 21 Pa. 315; Goodrich v. Pan- 
dem Oil Corporation, (Tex.Commn. 
App.) 48 S.W.(2d) 606 [rev (Civ. 
App.) 29 S.W.(2d) 877]; Autrey v. E. 
Nelson Mfg. & Lumber Co., (Tex.Civ. 
App.) 26 S.W.(2d) 298; St. Louis, S. 
EN i& P.  Ry os (Cod ver Allien s6@ex@nm 
App.) 262 S.W. 1066 [rev on other 
grounds (Commn.App.) 278 S.W. 186]) 
the weight of the evidence. (3) It is 
the province of the jury to pass upon 
the weight to be given the evidence. 
St. Louis-San Francisco Ry. Co. v. 
Grant, 46 S.W.(2d) 640, 185 Ark. 222; 
Mississippi River Fuel Corp. v. Senn, 
43 S.W.(2d) 255, 184 Ark. 554: Gaith- 
er Coal Co. v. Le Clerch, 31 S.W.(2d) 
182 Ark. 466; Charles Taylor 
Sons’ Co. v. Hunt, 173 S.W. 333, 163 
Ky. 120; Cullen v. Atchison County, 
(Mo.) 268 S.W. 93; Keppler v. Wells, 
(Mo.)) 238 Siw. 425: Fairbanks, 
Morse & Co. v. The Snook-Veith Lum- 
ber Co., 26 OhioCir.Ct.N.S. 449; Holtz- 
claw v. Moore, (Bex. Civ. App,)) 1192) S: 
W. 582. (4) It is the province of the 
jury to decide upon what has been 
proved. Atchison, ete. R. Co. v. 
Lamoreux, 49 P. 152, 5 Kan.App. 813. 
22. St. Louis-San_ Francisco Ry 
Co. v. Pearson, 281 S.W. 910, 170 Ark. 
842 [cola es SiC” 101, 273 U.S 
' -Ed. 853]; Morgan y, 
29 App.Cas.D.C. 198. ‘ eS 
23. Gilpin v. Somerville, : 
es oan (Md.) 161 
24 Florida Trust & Bankin 7 
Consolidated Title Co., 98 So Lk, 86 
Hae ; Maahs v. Schultz "i 
242 N.W. 195. Se a 
{a] Similar statements.—(1) De- 
termination of the weight of the evi- 
dence is a_function of the jury. 
Sprencel vy. U. S., 47 F.(2d). 501, 505 
[cit Cyc]; Jeffrey v. Osage Mfg. Co 
150 S.B. 503, 197 N.C. 724 [foll Lewis 
v. Basketeria Stores, 161 Sh. 924, 201 
N.C. 849]. (2) It is the function of 
the jury to pass upon the weight of 
the evidence. Adams Express Co. v. 
Adams, 29 App.Cas.D.C, 250. (3) 


lor later cases, developments and changes in the law see Annotations, same title and section number 
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of the jury to weigh 


The determination of the weight and 
value of the testimony is a function 


of the jury. Owens v. Norwood- 
White Coal Co., 174 N.W. 851, 188 
Iowa 1092. 

25. Louisville, ete., R. Co. v. Lan- 
caster, 25 So. 733, 121 Ala. 471; Ameri- 
can Surety Co. of New York v. Du- 
Vall, OG ts 1454s 22 eALIZ. cous VCUrRY, 
v. Travers-Bird Co., 132 N.W. 463, 


167 Mich. 17; Willis v. City of Brown- 
ing, 166 S.W. 1070, 179 Mo.App. 233; 
Fields v. Metropolitan St. Ry. Co., 155 
S.W. 845, 169 Mo.App. 624 (when evi- 
dence is substantial). 

26, Williams v. Stone, 25 F.(2d) 


588. 
27. Ala.—Suell v. Derricott, 49 So. 
SO5. 16a gAla. 259 23 I RACN-S. 996: 
i Vv. Norwich 
85 A. 517, 86 Conn. 


Nickel & Brass Co., 
281. 

Iowa.—Cresswell v. Wainwright, 
134 N.W. 594, 154 Iowa 167. 

Ky.—Perry County v. Eversole, 98 
S.W. 1019, 30 Ky.L. 453. 

Md.—Baltimore & O. R. Co. v. Har- 
ris, 88 A. 282, 121 Md. 254: Moyer vy. 
Justis, 76 A. 496, 112 Md. 220. 

Miss.—Mohead v. Gilmer 
Co., 121 So. 143, 153 Miss. 467. 

Mont.—General Fire Extinguisher 
Co. v. Northwestern Auto Supply Co., 
223 P. 504, 70 Mont.-1. 

S.C.—Smith v. Southern Ry. Co., 79 
S.E. 1099, 96 S.C. 153 (where there is 
any evidence to sustain a material 
fact in issue). 

Tex.—Reese v. Carey Bros., (Civ. 
App.) 286 S.W. 307. 

Va.—Hardaway v. Manson, 2 Munf. 
(16 Va.) 230. 

{al Other statements.—(1) Deci- 
sion as to the comparative weight 
of the evidence is exclusively for the 
jury. Capitol Traction Co. v. Mc- 
Keon, 103 A. 314, 182 Md. 79; Crom- 
well v. Chance Marine Const. Co., 101 
A. 623, 131 Md. 105; Patapsco Loan 
Co. of Baltimore City v. Hobbs, 98 A. 
239, 129 Md. 9; Burke v. City of Bal- 
timore, 96 A. 693, 127 Md. 554. To 
same effect see Roach v. Hulings, 16 
Pet.) .@U:S.): 319,10 .L.Hd.9'79:45 (2) 1t 
is the exclusive prerogative of the 
jury to pass upon the weight to be 
given the evidence. Lambert v. Lan- 
easter, (Tex.Civ.App.) 259 S.W. 270. 
(3) Weight of competent evidence is 
exclusively for the jury. Maxwell Ice 
Co. v. Brackett, Shaw & Lunt Co., 116 
A. 34, 36, 80 N.H. 236 [quot Hewett 
v. Woman’s Hospital Aid Ass’n, 64 A. 
190, 73 N.H. 556, 7 L.R.A.N.S. 496]. 
(4) Weight to be given the evidence, 
including inferences from all proved 
circumstances, is exclusively for the 
jury. Berry County v. Eversole, 98 
S2wW. 10195030 Ky... 453: 

28. Burke v. Langlois, 139 A. 675, 
126 Me. 498. 

29. Gibson v. Zimmerman, 27 Mo. 
App. 90; Kopacin v. Crown-Colum- 
bia Pulp & Paper Co., 125 P. 281, 62 
Orn eo. 

30. Marcy v. Shelburne Falls & C, 
St. Ry. -Co., 96 N.E. 130, 210 Mass. 


TOs 
31. Barger v. Bissell, 170 N.W. 76, 
204 Mich, 416; Hansberger v. Sedalia 
Electric R., etc., Co., 82 Mo.App. 566. 
{a] Similar statement.—The truth 


of the case was in the first instance 


Grocery 


for the jury. Liberty Life Assur. 
Soc. v. Woodard, 121 Sd. 30, 219 Ala. 
24. 

32. Cal.—Singleton v. Hartford 


ane Ins. Co., 287 P. 529, 105 Cal.App: 
320. 
Md.—Hodges vy. Baltimore Engine 
Co., 94 A. 1040, 126 Md. 307, Ann.Cas. 
1917C 766. 

Okl.—Oklahoma Stockyards Nat. 
ret v. Pierce, 243 P. 144, 114 Okl. 
oO. 

Pa.—Richards v. Philadelphia Rap- 
id Transit Co., 149 A. 186, 299 Pa. 163. 

Wash.—Kelley v. Cohen, 277 P. 74, 
152 Wash. 1; Donaldson v. Great 
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the evidence; 
_the weight of the evidence is always,*° entirely,”° 
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and that ) exclusively,?* 


INGLUENEL Rn COnm tos i soy oo 
Wash. 161 [aff 38 S.Ct. 280, 246 U.S. 


121, 62 L.Ed. 616]. 

33. Jones v. Shultz, (Mo.App.) 
295 S.W. 477; St. Martin State Bank 
v. Steffes, 290 P. 259, 88 Mont. 85. 

[a] Duty of passing on the weight 
of evidence is wholly within the 
province of the jury. Jones v. 
Schultz, (Mo.App.) 295 S.W. 477; 
Johnson County Savings Bank ov. 
Mills, 127 S.W. 425, 143 Mo.App. 265. 

34. U.S.—Corsicana Nat. Bank of 
Corsicana v. Johnson, 40 S.Ct. 82, 251 
U.S. 68, 64 L.Ed. 141 [rev 218 F. 822, 
Tas: CuAL oLOds Maduetver vere OO 
F.(2d) 552; Wabash R. Co. v. Lewis, 
48 F.(2d) 519; Kinghorn v. Pennsyl- 
vania R. Co., 47 F.(2d) 588; Slocum 
v. Erie-R. Co., 47 F.(2d) 216; Sacra- 
mento Suburban Fruit Lands Co. v. 
Boucher, 36 F.(2d) 912 [foll Sacra- 
mento Suburban Fruit Lands Co. v. 
Hayes, 36 F.(2d) 947]; Hey v. Duncan, 
13 F.(2d) 794; Walton Trust Co. v. 
Taylor, 2 F.(2d) 342; Gold Hunter 
Mining & Smelting Co. v. Johnson, 
23 Sue SAO tA COA. eae CLulK— 
shank v. Fourth Nat. Bank, 26 F. 584. 

Ala.—Leahy v. State, 106 So. 599, 
214 Ala. 107; Thierry v. Oswell, 102 
So. 9038, 212 Ala. 418; Birmingham 
Ry., Light & Power Co. v. Jung, 49 
So. 434, 161 Ala. 461, 18 Ann.Cas. 557; 
Jefferson Fertilizer Co. v. Houston, 
57 So. 98, 3 Ala. App. 348. 

Ariz.—Miller Cattle Co. v. 
CiS] 29380.P. Gel os ALTIZ. el Ot. 

Ark.—American Ry. Express Co. v. 
H. Rouw, 48 S.W.(2d) 220, 185 Ark. 
526; People’s Bank v. Primm Bros., 
42 S.W.(2d) 552, 184 Ark. 1194; King 
v. Goode, 37 S.W.(2d) 869, 183 Ark. 
638; Missouri Pac. R. Co. v. Greene, 
6 S.W.(2da) 26, 177 Ark. 217; Jackson 
County Gin Co. v. McCuistion, 5 S.W. 
(2d) 729, 177 Ark. 60; Great South- 
ern Mut. Life Ins. Co. v. Harrell, 282 
SW 999, 270 Arks 11:93; 


Fran- 


Cal.—Johnstone v. Morris, 292 P. 
970, 210 Cal. 580; Ritchey v. Watson, 
268 P. 345, 204 Cal. 387>> Magnuson 


v. City of Stockton, 3 P.(2d) 30, 116 
Cal.App. 532. 
Colo.—Dolores Industrial Stores 
Co... Vv. Case, 222) PP. 35#, 274 Colo: 425. 
Conn.—Kenure v. Brainerd & Arm- 
strong Co., 91 A. 185, 88 Conn. 265; 
Se v. Laraia, 90 A. 28, 88 Conn. 
Fla.—Atlanta & St. A. B. Ry. Co. 
v. Kelly, 82 So. 57, 77 Fla. 479. 
Idaho.—Thibadeau v. Clarinda Cop- 
per Mining Co., 272 P. 254, 47 Idaho 
119; Newman v. Great Shoshone & 
Twin Falls Water Power Co., 156 P. 


111, 28 Idaho 764. 
Ill.—Carter v. Cairo, V. & C. Ry. 


Co., 88 N.E. 493, 240 Ill. 152; Louis- 
ville, etc., R. Co. v. Patchen, 47 N.E. 
368, 167 Ill. 204; Voellinger v. Kohl, 


261 Ill.App. 271; Bowers v. Heflebow- 


er, 243 TIll.App. 129. See Kepple v. 
Stoddart, 193 Ill.App. 301; Sylvester 
v. Bloomington & N. Ry. & Light Co., 


190 Ill.App. 495. 

Ind.—Romona Od6litic Stone Co. v. 
Shields, 88 N.E. 595, 173 Ind. 68; 
Briles v. Briles, 112 N.&. 449, 66 Ind. 
App. 444; Aufderheide v. Fulk, 112 
N.E. 399, 64 Ind.App. 149; Sullivan 
v. Indianapolis, C. & W. Traction Co., 
103 N.E. 860, 55 Ind.App. 407. 

Iowa.—Baker v. Davis, 235 N.W. 
749, 212 Iowa 1249; Wildeboer v. Pe- 
tersen, 175 N.W. 349, 187 Iowa 1169; 
Swaim v. Chicago, R. I. ’& P: Ry. Co., 
174 N.W. 384, 187 Iowa 466 [aff 170 
N.W. 296, cert den 40 S.Ct. 344, 252 
U.S. 577, 64 L.Ed. 725]; Drake v. Mc- 
Gee, 161 N.W. 84, 178 Iowa 1345; 
Monson v. Chieaso, AR 1c by Ry. Cos 
159 N.W. 679 

Kan. —Citizens’ State Bank of 
Grainfield v. Houser, 148 P. 740, 95 
Kan. 351; Harrod vy. Latham Mer- 
Cantilewetc:, wow 9d cP UL ero Soa 
466; Missouri, etc., R. Co. v. 
Watkins Merchandise Co., 92 P. T03; 


distinetly,28 peculiarly,?® 
primarily,** solely,?? 
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plainly,*° 
or wholly?* for the jury** 


(OEE aa EY, 

Ky.—Kentucky Utilities Co. v. 
White Star Coal Co., 52 S.W.€2d) 705, 
244 Ky. 759; Pirtle’s Adm’x v. Hargis 
Bank & Trust Co., 44 S.W.(2d) 541, 
241 Ky. 455 [foll Pirtle’s Adm’x v. 
Hargis Bank & Trust Co., 49 S.W. 
(2d)% 1002, 243 Kye, 75235 8 Payior's 
Adm’x y. Hargis Bank & Trust Co., 
44 S.W.(2d) 549, 241 Ky. 36]; Louis- 
Ville & N. R. R. Co. vs. Grant; 27 SW. 
(2d) 980, 234 Ky. 276; Commonwealth 
v. Anderson, 14 S.W.(2d) 392, 228 Ky. 


90°\"Gineinnati, N= 0: é&: D> .PssRy.- Ca, 
v. Smith’s Adm’r, 181 S.W. 977, 168 
Ky. 185. 


Me.—Springvale Nat. Bank v. Ash- 
worth, 100 A. 149, 115 Me. 567. 

Md.—Mitchell v. Stephenson, 152 A. 
114, 159 Md. 575; Guth v. Elliott, 148 
A. 216, 158 Md. 243; Sheffield v. Lup- 
ton, 113 A. 636, 138 Md. 124; Dear- 
holt Motor Sales Co. v. Merritt, 105 
A. 316, 133 Md. 323; Parker v. Power, 
96 A. 800, 127 Md. 598, Ann.Cas.1918C 
604; United R., etc., Co. v. Corbin, 72 
A. 606, 109 Md. 442; General Aca, 
ete., Assur. Corp. v. Homely, 71 A. 
524, 109 Md. 93; National Enameling, 
etc., Co. v. Brady, 49 A. 845, 93 Md. 
646; Jackson” Vv. Jackson, 33 “AZ "317; 
82 Md. 17, 34 L.R.A. 773. 

Mass.—Hall v. College of Physi- 
cians and Surgeons, 149 N.E. 675, 254 
Mass. .95;.,;Thornhill. wv. Carpenter- 
Morton Co., 108 N.E. 474, 220 Mass. 
593; Cahill v. Phelps, 84 N.E. 496, 
198 Mass. 332. 

Mich.—Yacobian v. Vartanian, 190 
N.W. 641, 221 Mich. 25; Dorrance v. 
Michigan United Rys. Co., 141 N.W. 
697, 175 Mich. 198, Ann.Cas.1915A 763. 

Mo.—Brock v. Mobile & O. R. Co., 
51) S-W.20)5, 100) [cert {den 153 -SiC& 
87]; Schide v. Gottschick, 43 S.W. 
(2d) T77; Naylor v. Smith, 46 S.W. 
(2d) 600; Smith v. Kansas City Pub- 
lic Service Co., 43 S.W.(2d) 548, 328 
Mo. 979; McDonough v. Freund, 19 
S.W.(2d) 285, 323 Mo. 346; Robert- 
son v. Energy Const. Co., 294 S.W. 
426; Ledbetter v. St. Louis South- 
western Ry. Co., 293 S.W. 791; Vroo- 
man v. Harvey, 197 S.W. 118; Craig 
v. United Rys. Co. of St. Louis, 185 


S.W. 205; Ferguson v. Davidson, 49 
S.W. 859, 147 Mo. 664; Wentzel v. 
Lake Lotawana Development Co., 
(App.) 48 S.W.(2d) 185; Christie v. 
Randol, 38 S.W.(2d) 538, 225 Mo. 
App. 744; McCain v. Trenton Gas & 
Electric Co., 15 S.W.(2d) 970, 222 Mo. 


App. 1146; Redman v. Chicago, R. I. 
& P. Ry. Co., (App.) 278 S.-W. 95; Cal- 
lanan v. United Rys. Co. of St. Louis, 
(App.) 263 S.W. 443; McCahon v. 
Quick Service Laundry Co., (App.) 
263 S.W. 238; Sharp v. Supreme 
Council of Royal Arcanum, (App.) 
251 S.W. 159; Modern Heating Co. v. 
Florida Land & Fruit Co., (App.) 228 
S.W. 1079; Gates v. Crane Co., (App.) 
204 S.W. 38; Hurley v. Missouri, K. 
& T. Ry. Co., 156 S.W. 57, 170 Mo.App. 
235; Troll v. Protected Home Circle, 
141 S.W. 916, 161 Mo.App. 719; John- 
son County Savings Bank v. Mills, 
127 S.W. 425, 143 Mo.App. 265; Dis- 
brow vy. People’s Ice, Storage & Fuel 
Co. 119" SSW. £007, 138° Mo. Appsy56s 
Railey v. Metropolitan St. R. Co., 113 
S.W. 680, 133 Mo.App. 473; Peck v. 
Springfield Traction Co., 110 S.W. 659, 
131 Mo.App. 134. 

Mont.—Boyd v. Great Northern Ry. 
Co., 274 P. 293, 84 Mont. 84; Morri- 
son v. Concordia Fire Ins. Co. of Mil- 
waukee, Wis., 231 P. 905, 72 Mont. 97; 
Mitchell v. Northern. Pac., Ry. Co., 
208 P. 9038, 68 Mont. 500; O’Brien v. 
Corra-Rock Island Mining Co., 105 P. 
724, 40 Mont. 212. 

Neb.—Schmidbauer v. Omaha & C. 
B. St. Ry. Co., 177 N.W. 336, 104 Neb. 
250; Oleson v. Oleson, 134 N.W. 648, 
90 Neb. 738. " 

N.H.—Williams y. Duston, 111 A. 
690, 79 N.H. 490. 

Public 


N.J.—Bowell v. Service 
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Corp., 71. A. 119, 77 N.J.Law 231; Pa- 
lumbd vy. Pennsylvania R. Co., 159 A. 
322, 10 N.J.Mise. ‘204. 

N.M.—Richards vy. Lucero, 298 P. 
662, 35 N.M. 356. 

N.Y.—Walters v. Syracuse Rapid 
Transit: R: Co., 70. IN.B,. 98, 1038. N.Y. 
545. Tuttle ve, Buck, 41 Barb. “417; 
New York Evening Journal Pub. Co. 
v. William F. Simpson Advertising 

gency, 106 N.Y.S. 858, 56 Misc. 347 
aft LLOSN AGS. SOLA? 

N.C.—Furlough v. Nash _ County 
Highway Commission, 144 S.E. 693, 
196 N.C. 160 [den reh 142 S.E. 230, 195 
N.C. 365]; Hill v. Norfolk-Southern 
Ry.) Co., 143 S.Hs-129, 195, N.C. 605; 
Brock vy. Franck, 139 S.E. 696, 194 N. 
Cc. 346; Brown v. Mobley, 135 S.E. 304, 
192 N.C. 470; Lee v. Martin, 132 S.E. 
14, 191 N.C. 401; Shaw _ v. National 
Handle Co., 124 S.E. 325, 188 N.C. 222; 
Smith v. Salisbury & S., Ry. €Co., TT 
Sab 7966s 62>,IN.6.. . 219% Kearns v. 
Southern R. Co., 52 S.H..131, 139 N.C. 
470; Spruill v. Northwestern Mut. L. 
Tiss OO. ois. 39, 120) N.C. tai. 

Ohio.—Howard v. Pennsylvania R. 
Co., 182 N.E. 663, 43 Ohio’ App. 96; 
Hopkins y..Kissinger, 166 N.E. 916, 
31 Ohio App. 229; Perin v. Cincinna- 
ti, etc., R. Co., 9 Ohio Dec. (Reprint) 
800, -17 Cine. L.Bul. ‘261 [aff 10 Ohio 
Dec. (Reprint) 118, 18 Cinc.L.Bul. 
382]. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Cheek, 231 P. 1078, 105 Okl. 91; Amo- 
rita Milling Co. v. Miller, 225 P. 918, 
99 Okl. 90. 

Or.—Sheard v. Oregon Electric Ry. 
Co. 282: 642, 13IvOr. 415. 

Pa.—Work v. Maclay, 2 Serg.&R. 
415. 

R.I.—MeGarry v. Verrengio, 159 A. 
641; Cooper v. Ceco Mfg. Co., 155 A. 
- 590, 51: RI. 487; Di Benedetto v. Ca- 
pone, 148 A. 184; Stanford v. Pan- 
niello, 133 A. 441. 

Si\C.—Burnette vi Augusta Coca- 
Cola Bottling Co., 154 S.E. 645, 157 S. 
C. 359;. Fretwell v. Pearman, 133,S. 
BE. 433, 134 S.C. 545; Howell v. Atlan- 
tic Coast Line R. Co., 83 S.H. 639, 99 
$.C. 417. 

S.D.—Housman vy. Geiman, 213 N. 
Wes9, 51 Si. 214. 

Tex.—Murphy v. Galveston, etc., R. 
Co., 101 S.W. 439, 100 Tex. 490, 9 L.R. 
A.N.S. 762 [rev on other grounds 


(Civ.App:) 96 S.W. 940]; Sigmond 
Rothchild Co. v. Moore, (Commn. 
App.) 87. 3S.W.(2d). 121 [rev™ (Civ. 
App.) 22)'S.W.(2d). 533]; . Hanover 


Fire Ins. Co. of New York v. Huff, 
(Commn.App.) 175 S.W. 465; General 
Motors.; Acceptance Corporation  v. 
Killingsworth, (Civ.App.) 54 S.W. 
(2d) 266; Katz v. Nix, (Civ.App.) 42 
S.W.(2d) 801; Hunt v. Garrett, (Civ. 
App.) 275 :S.W. 96 [rev on other 
grounds in part (Commn.App.) 283 S. 
W. 489]; : Hall v. Hall, (Civ. Ee) 198 
S.W. 636; Johnson y. Johnso (Civ. 
App.) 1913S. Ww. 366; San Abtouio 
Traction Co. vy. Badgett, (Civ. App.) 
1538) S.W:., 803; Hall v. “Cook, (Civ. 
App.) 117 S.W. 449; Galveston, H. & 
S. A. Ry. Co. v. Thompson, (Civ. App.) 
116 S.W. 106; Galveston, Be fee Ten 

Ry. oe v. Murray; (Civ.App.) 99 & 

- 144. 

Utah.—Meyers vy. Highland Boy 
Gold Min. Co., 77 P. 347, 28 Utah 96. 

Va.—Zurich General Accident & 
Liability Ins. Co. v. Baum, 165 S.B. 
518; Trant Motor Co. v. Jordan, 133 
S.E. 657, 145 Va. 334; Bogle, Somer- 
ote & Co. v. Sullivant, 1 Call (5 Va.) 
561. 

Wash.—Nearhoff v. Rucker, 287 P. 
658, 156 Wash. 621; Bullock v. Stan- 
ley, 130 P..95, 72 Wash. 204;. Burrows 
v. Seymour, 104 P. 511, 55 Wash. 318. 

W.Va.—Poole v. Beller; 140 S.E. 
534, 104 W.Va. 547, 58 A.L.R. 207; 
aut v. Bowman, 61 S.B. 154, 64 W.Va. 

4, 

Wis.—Leickem vy. Babe, 208 N.W. 
462, 189 Wis. 602; Kuenster v. Wood- 
house, 77 N.W. 165, 101 Wis. 216. 

[a] Circumstantial evidence.— 
The weight of circumstantial evidence 
on every issue necessary to recovery 
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is for jury. McCain v. Trenton Gas 
& Electric Co., 15 S.W.(2d) 970, 222 
Mo.App. 1146; Kelsey v. Israel, (Mo. 
App.) 298 S.W. 1065. 

{b] Duty.—It is the duty of the 
jury to weigh the evidence. Cramp- 
ton v. Daime, 6 S.W.(2d) 686, 224 Ky. 
507; Clark v. McAtee, 127 S.W. 37, 227 
Mo. 152; Crawford v. Cobbs & Mitch- 
ell Co., 257 P.-16, 253 P. 3, 121 Or. 628. 

{c] Limitation.—(1) The rule is 
subject to the power of the court to 
set aside the verdict when against the 
weight of the evidence. Shea v. U. 
S. Trucking Corporation, 193 N.Y.S. 
693, 200 App.Div. 821. (2) Power of 
court. to set aside verdict when 
against weight of evidence see New 
Trial -§ 136. 

[d] Meaning of evidence is pri- 
marily for the jury. Wabash R. Co. 
v. Lewis, 48 F.(2d) 519; Buchanan vy. 
Davis, (Tex.Commn.App.) 15 S.W. 
(2d) 562, 12 S.W.(2d) 978 [aff (Civ. 
App.) 300 S.W. 985]. 

[e] Pleading.—Where allegations 
of defendant’s original answer and 
amended answer are _ inconsistent, 
the weight to be given statements in 
first answer is a matter for the jury. 
Rathbun v. Goldman, 205 N.W. 436, 
164 Minn. 507. : 

{f] Question of fact.—Whether 
the evidence is true is a question of 
fact. Spruill v. Northwestern Mut. 
L. Ins..Co., 27.S.E. 39, 120 N.C.,141; 
are Vo Salaky, 104.7As) 75L 5.2606 Rak 
512. 
[g] Oral and written evidence.— 
(1) When matters of fact, depending 
on oral testimony, are connected with 
and necessary to a proper understand- 
ing of the written evidence, the court 
is not bound to construe the latter 
as though it stood alone, and an ad- 
mixture of oral and written evidence 
draws the whole to the jury. Boon & 
Hill Co. v. Prudential Trust Co., 39 
Pa.Super. 65. (2) So the fact that 
the circumstances surrounding the 
death of a coal miner were testified to 
by deposition did not deprive the jury 
of its exclusive right to weigh the 
evidence. Peabody Alwert Coal Co. 
v. Yandell, 100 N.B. 758, 179 Ind. 222. 
(3) In an action for damages, when 
plaintiff's house was destroyed by 
fire resulting from explosion when 
defendant turned in an excessive pres- 
sure of gas, credibility of charts 
showing that there had been no un- 
usual pressure of gas in defendant’s 
pipe lines, was for the jury. Caddo 
Gas Co. v. Jeffries, (Civ.App.) 271 S. 
W. 108. 

[h] Reason for rule.—The jury 
see and hear witnesses and have an 
opportunity of noting many things 
that cannot be put down in the rec- 


ord. Howell v. Atlantic Coast Line 
R. Co., 83 S.E. 639, 99 S.C. 417. 
{iJ Rebutting presumption.— 


Where a presumption of law arises, 
and there is some testimony to rebut 
it, it is for the jury to determine 
upon which side rests the weight of 
evidence. Glenn vy. Atlantic Coast 
Line RuCo., 80 ‘S.Bya898) 96. S.C2935% 
Laff 36 e Ct. 154, 239 wes 388, 60 L. 


Ed. 

Relative weight of positive 
and negative testimony (1) is for 
the jury. Alabama Power Co. v. 
Farr, 108 So. 378, 214 Ala. 530; Pen- 
dergrast v. Greeson, 64 S.H. 282, 6 Ga. 
App. 47; (2) Freeman v. Monongahela 
Valley Traction Co., 128 S.E. 129, 98 
W.Va. 311; Rhoades v. Chicago, etc., 
Ri, Coy, 525, UNE W.  182,058 Mich? P2ig3: 
Van Salvellergh v. Green Bay Trac- 
tion Co., 111 N.W. 1120, 132 Wis. 166. 

[k] Similar statements.—(1) It 
is for the jury to balance probabili- 
ties and determine which of two the- 
ories advanced is the more reason- 
able. Cummings v. Railway Mail 
Ass'n, (Iowa) 177 N.W. 466; Gekas 
v. Oregon-Washington R. & Nav. Co., 
146 P9770) 75 Or. 24380C2)) “tas? £or 
the jury ‘to determine whether the 
testimony should carry any convic- 
tionj to,;the mind. Bruce v. Loeb & 
Loeb, 78 Pa. Super. 22: (3) It is for 
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the jury to pass upon the weight to 
be given the evidence. Alexander v. 
Johnson, 31 S.W.(2d) 304, 182 Ark. 
PIO? Pittsburgh, C3 Ch & St aR ye 
Co. v. Cottman, 101 N.E. 22, 52 Ind. 
App. 661; Peterson v. Chicago & A. 
yi COs, 178 S.W. 182, 265 Mo. 462; 
State v. Chick, 48 S.W. 829, 146 Mo. 
645. (4) It is for the jury to say 
what is the weight of the evidence. 
Javierre, etc., Co. v. Fritze, etc., Co., 


7 Porto Rico Fed. 16; Mendez v. 
North British, etc., Ins. Co., 5 Porto 
Rico Fed. 263. (5) The decision of 
ultimate facts is for the jury. 


Wentzel vy. Lake Lotawana. Develop- 
ment Co., (Mo.App.) 48 S.W.(2d) 185; 
Spearman v. Rodden & Lawrence, 


(Tex.Civ.App.) 244 S.W. 622. (6) 
The jury are concerned with the 
weight of the evidence. Buck v. Bra- 


dy, 73 A. 277, 110 Md. 568, 132.Am.S.R. 
459; Crew v. Pennsylvania R. Co., 
153. N.E. 95, 21 Ohio App. 143. (7) 
The jury are the proper tribunal to 
weigh evidence. Hillyer v. Dickin- 
son, 28 N.E. 905, 154 Mass. 502. (8) 
The jury have the right to weigh the 
evidence. Chicago & Altcn R. Co. v. 
Bates, 223 Ill.App. 325; Chicago & E. 
R. Co. v. Hamerick, 96 N.E. 649, 50 
Ind.App. 425 [order set aside 97 N.E. 
546, reh den 98 N.E. 422]; Kelley v. 
Ross, 148 S.W. 1000, 165 Mo.App. 475; 
Fuher v. Westmoreland Coal Co., 116 
A. 61,°272 Pa. 14. (9) The weight 
of evidence is to be decided by the 
jury. U..S. Fidelity & Guaranty Co. 
v. Leong Dung’ Dye, 52 F.(2d) 567 
feert deny 285° WiS27537, 524S:Ct 31 
76 L.Ed. 930]; Russell v. Bush, 71 So. 
597, 196 Ala. 309; Ude v. Modern 
Woodmen of America, 230 N.W. 109, 
119 Neb. 546. (10) The weight of 
evidence is to be determined by the 
jury. Baltimore & O. R. Co. v. Groe- 
ger, 45 S.Ct. 169, 266 U.S. 521, 69 L.Ed. 
419 [rev 288 F. 321]; Chambers v. 
Farnham, 236 F. 886, 150 C.C.A. 148; 
National Life & Accident Ins. Co. v. 
Hannon, 118 So. 170, 22 Ala.App. 483 
[cert den 118 So. 172, 218 Ala. 174]; 
Standard Oil Co. of Louisiana v. 
Goodwin, 299 S.W. 2, 174 Ark. 603; 
Posten v. Denver Consol. Tramway 
Co., 78 P. 1067, 20 Colo-App. 324; 
Schleifenbaum vy. Rundbaken, 71 A. 
899, 81 Conn. 623; Wetherell v. Hol- 
lister, 48 A. 826, 73 Conn. 622; Tobias 
v. People’s Ry. Co., 80 A. 358, 26 Del. 
59; Doylestown Agricultural Co. v. 
Ewing, 79 A. 212, 25 Del. 421; Chalvet 
Vo UHuston, 43) App DiC. 7%, > Ann. Case 
1L916C 11380; ~Futzsimmons ~v. A.) J. 
Cesery & Co., 55 So. 465, 61 Fla. 199; 
Rutowicz vy. United Motor Coach Co., 
261 Ill.App. 377; Donk Bros. Coal & 
Coke Co. vy. Slata, 133 Ill.App. 290; 
City Depo'sit Bank v. Green, 115 N.W. 
8938, 188 Iowa 156; Greiner v. Grein- 
er, 286 P. 219, 180 Kan. 333; Newman 
v. Bowman, How. N. P. (Mich.) 46; 
Chouquette v. Barada, 28 Mo. 491, 496 
[per Scott, J.]; Robinson v. Chicago, 
B. & Q. R. Co., (Mo.App.) 38 S.W.(2d) 
514; American Packing Co. v. Mil- 
waukee Mechanics’ Ins. Co., (Mo. 
App.) 35 S.W.(2d) 956; Davidson v. 
St. Louis & S: F. R. Co.; 148 S.W. 406, 
164 Mo.App. 701; Steffens v. Fisher, 
143 S.W. 1101, 161 Mo.App. 386 
Cwhen evidence is substantial); 
Johnson County Sav. Bank v. Mills, 
127 S.W. 425, 143 Mo.App. 265; 
MecCrosky vy. Murray, 125 S.W. 226, 
142 Mo.App. 133; In re Carroll’s Bs- 
tate, 196 P. 996, 59 Mont. ‘403; In re 
Murphy’s Estate, 116 P. 1004, 43 
Mont. 353, Ann. Cas.1912C 380 (where 
evidence has some value); Moran v. 
Ebey, 104 P. 522, 39) Mont. 517; Hu- 
senetter v. Little, TLOUN- Ws 5416278 
Neb. 220; Lewis v. Andrews, 27 N. 
EK. 1044, 127 N.Y. 673 mem; Jones vy. 
Jones, 24 N.E. 1016, 120 N.Y. 589; 
Shea v. U. S. Trucking Corporation, 
193 N.Y.S. 698, 200 App.Div. 821; Van 
Gaasbeck v. Staples, 83 N.Y.S. 225, 85 
App.Div. 271 [aff 69 N.E. 1132, 177_N. 
*Y. 524]; Shuford v. Scruggs, 161 S.E- 
315, 201 N.C. 685; Manufacturers’ Fi- 
nance Co. v. Amazon Cotton Mills Co., 
121 S.E. 439, 442, 187 N.C. 233 [quot 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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alone,*> under proper instruction from the trial 
In other words, it is said that the jury are 
the proper*®? and sole*® judges of the effect®® and val- 
ue*® of the evidence; that it is the peeuliar*! prov- 
ince*? of the jury to measure*® and determine** the 
probative force,*® effect,4® and value*’ of the evi- 
dence; that it is the function of the jury to deter- 
mine the probative value of the evidence;*® that the 


-eourt.3® 


Hancock v. Southgate, 119 S.E. 366, 
186 N.C. 281]; O’Grady v. Newark, 
27 Ohio C.A. 247; Greig v. Interstate 
Inv. Co., 253 P. 877,.121 Or. 15; Kies- 
ter v. Miller, 25 Pa. 481; Casenburg 
v. Lewis, 40 S.W.(2d) 10388, 163 Tenn. 
163; Employers’ Liability Assur. Cor- 
poration y. Young, (Tex.Civ.App.) 34 
S.W.(2d) 622; Schultz v. Dameron, 
(Tex.Civ.App.) 2 S.W.(2d) 542; Last- 
inger v. Causey, (Tex.Civ.App.) 265 
SAW. &7563 Buchanan v. Rollings, 
(Tex.Civ.App.) 122 S.W. 962; Sydnor 
& Hundley v. Bonifant, (Va.) 164 S. 
E. 403; Farris v. Norfolk & W. Ry. 
Co., 126 S.E. 673, 141 Va. 622. (11) 
The weight and value of evidence is 
for the jury. Achenbach y. Fesser, 
55 Ill.App. 580; Nelson v. Hedlin, 169 
N.W. 37, 184 Iowa 657; Rhodes v. Des 
Moines, I. F. & N. Ry. Co., 115 NW. 
5038, 139 Iowa 327; Lustbader v. Ul- 
man, 116 A. 567, 139 Md. 651; ‘City. of 
Baltimore v. Carroll. 96 A. 1076, 128 
Md. 68; Burke v. City of Baltimore, 
96 A. 693, 127 Md. 554; Phelps Stone 
& Supply Co. v. Norton, (Mo.App.) 52 
S.W.(2d) 413; H. A. Johnson & Co. v. 
Springfield Ice & Refrigerating Co., 
127 S.W. 692, 143 Mo.App. 441; Smith 
v. Wharton, 154-S.E..12, 199 N.C. 246; 
Stevens v. Oklahoma Automobile Co., 
188 P. 1075, 1076, 78 Okl. 126 [cit 
Cyc and foll Harrison v. Corry Phar- 
macy, 188 P. 1076, 78 Okl. 127]. (12) 
The weight and value of evidence is 
a question for the determination of 
the! jury. Pittsburg, C..C.. & St. Li 
Ry. Co. v.. City. of Chicago, 89 N.E. 
1022, 242 Ill. 178, 44 L.R.A.N.S. 358, 
134 Am.S.R. 316 [aff 144 Ill.App. 293]; 
Francis v. Outlaw, 96 A. 517, 127 Md. 
315. (13) Where there is some evi- 
dence, it is for the jury to determine 
whether or not it is substantial. 
Brucker v. Manistee & G. -R. R. 
130 N.W. 822, 166 Mich. 330. 
evidence and legitimate. inferences 
are not clear beyond peradventure, 
question is for jury.. Gearhart v. Al- 
toona & Logan Valley Electric Ry. 
Co., 93 Pa.Super. 503. 

[1] Telephone conversation.—The 
weight to be given to conversations 
over the telephone is largely for the 
jury. St. Paul Fire & Marine Ins. Co. 
v. McQuaid, 75 So. 255, 114 Miss. 430. 

35. Long vy. Ottumwa Ry. & Light 
Co., 142 N.W. 1008, 162 Iowa 11; 
Craft v. Norfolk, etc., R. €o:, 48 S.E. 
519, 1386 N.C. 49; Walker v. Erwin, 
106 S.W. 164, 47 Tex.Civ.App. 637, 
See to same effect King v. Clutt, (Tex. 
Civ.App.) 21 S.W.(2d) 350. 

[a] Similar statements.—(1) The 
jury alone can pass upon the weight 
to be given testimony. Zeigel v. Ma- 
gee, (Tex.Civ.App.) 176 S.W. 631. (2) 
The jury is the only body competent 
to pass upon the weight of evidence. 
Donnelly v. Donnelly, 143 A. 648, 156 
Md. 81; General Automobile Owners’ 
Ass’n v. State, 140 A. 48, 154 Md. 204. 
(3) The weight and value of the tes- 
timony is for the jury alone. Peter- 
son v. Phillips Coal Co., 157 N.W. 194, 
175 Iowa 223. 

36. Lustbader v.. Ulman, 116 A. 
567, 139 Md. 651; Capitol Traction Co. 
v. McKeon, 103 A.° 314, 132 Md. 79; 
Patapsco Loan Co. of Baltimore City 
v. Hobbs, 98 A. 239, 129 Md: 9: Vroo- 
man v. Harvey, (Mo.) 197 S.WesA18; 
Jones vy. Jones, 24 N.EH. 1016, 120 N.Y: 
589: Samulski v. Menasha Paper Go., 

N.W. 142, 147 Wis. 285. 
37. Ingram v. Marshall, 23 Ark, 
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Weightman v. Washington 
Corporation, 1 Black (U.S.) 39, 17 L. 


TRIAL 


Ed. 
LS: 


52; Ingram’ v: Marshall, 23 Ark. 
pares Vv. Young, 2271 ei" 834, L27 
5. 


[a] Positive testimony.—The jury 
are the judges of the proberiver vedue 
of positive testimony. Bry Vv. 
Raum’s Adm’r, 47 S.W.(2d) 4O7,. 243: 
oye 2a 

41. Atlantic Coast Line R. Co. v. 
Alverson, 116 So. 30, 95 Fla. 73; U.S. 
Fidelity & Guaranty Co. v. Antle, 42 
S.W.(2d) 1, 240 Ky. 243. 

42. Hill v. Carr,-101 A. 525, 78.N: 
H. 458; Stouffer v. Latshaw, 2 Watts 
(Pa.) 165, 27 Am.D. 297. 

43. U. S. Fidelity & Guaranty Co. 
v. Antle, 42 S.W.(2d) 1, 240 Ky. 243. 

44. Atlantic Coast Line R. Co. v. 
Alverson, 116 So. 30, 95 Fla. 73; Hill 
Ve Carrs 101 Ag 525, 78) NH 4585 
Stouffer v. Latshaw, 2 Watts (Pa.) 
165,27, Am.D., 297. 

45. Atlantic Coast Line R. Co. v. 
Alverson, 116 So. 30, 95 Fla. 73. 

46. Hill v. Carr, 101 A. 525, 78 N. 
H. 458; Stouffer v. Latshaw, 2 Watts 
(Pa.) 165, 27 Am.D. 297. 

47. U.S) Fid: ie Guaranty Co... 
Antle, 42 S.W.(2d) 1, 240 Ky. 243. 

48. Florida Trust & Banking Co. 
v. Consolidated Title Co., 98 So. 915, 
86 Fla. 817; Wooton v. Dragon Con- 
cok Mining Co;, 181 P. 593, 54 Utah 


49. Fields v. Missouri Pac. R. Co., 
88 S.W. 184, 113 Mo.App. 642; Tuttle 
v. Buck, 41 Barb. (N.Y.) 417; South- 
ern Li & T. Co. v. Benbow, 47 S.E. 
435, 1385 N.C. 303; Southern Coal Co. 
v. Rice, 115 S.H, 815, 122 S.C. 484. 

50. Ala.—Lawson vy, Norris, 112 
Bo 129, 215 Ala. 666. 

Del.— Daniels v. Liebig Mfg. Co., 
42 A. 447, 16 Del. 207. 

Ky. —Kentucky ‘Utilities. Co. v. 
White Star Coal Co., 52 S.W.(2d) 705, 
244 Ky. 759. 

N.C.—Shuford v. Scruggs, 161 S.E 
815, 201°-N.C. +685. 

Ohio.—Czerwinski v. Edgar TT. 
Ward Sons Co., 154 N.E. 361, 330 Ohio 
App. 304. 

Pa.—Sattenstein v. Allemania F. 
Ins. €o., 25 Pa.Dist. 734. 


S.C) 

S.E. 815, 122 S.C. 484. 

Tex.—Hunt v. Garrett, (Commn. 
App.) 275 S.W. 96 [rev on other 
grounds in part (Commn.App.) 283 
SW. 489]. 

W.Va.—Null v. Bowman, 61 S.E. 


154, 64 W.Va, 224. 

[a] Similar statements.—The jury 
determine the issues depending on 
the effect of the evidence. Gunning 
vi Cooley, 50 S.Ct. 231,°281..U.S. 90, 
74 L.Ed. 720 [aff 58 Anp.D.C. 304, 30 
F.(2d) 467]; U. S. Fidelity & Guar- 
anty Co. v.. Leong Dung Dye, 52 F. 
(2a) 567 [cert den 52 S.Ct. 311, 285 
U.S. 537, 76 L.Ed. 930]; Schleifen- 
baum v. Rundbaken, 71 A. 899, 81 
Conn. 623; Greiner v. Greiner, 286 P. 
219, 130 Kan. 338. 

51. Daniels v. Liebig Mfg. Co., 42 
A. 447, 16 Del. 207. 

52. Southern L. & T. Co. v. Ben- 
bow, 47 S.E. 435, 135 N.C. 308. 

53. Cowie v. Kinser, 138 Ill.App. 
143 [aff 85 N/B. 628, 235 Ill. 383) 126 
Am.S:R. 2217. 

54 Exchange State Bank v. Ja- 
cobs, 156 Pei71) 97 “Kan,” 798% 

[a] Limitation.—Only after ver- 
dict can the court consider the pro- 
bative force of the evidence, and then 
only to determine whether the ver- 
dict is so clearly against its prepon- 
derance as to show fraud, miscon- 
duct, undue influence, passion, or 
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force*® and effect>® of the evidence is always®! for 
the jury alone;°? that the probative force and value 
of the evidence is primarily®* for the considera- 
tion®* and determination®® of the jury®® alone;*? 
and that’ the probative value of the evidence is to 
be determined by the jury.°* 
is stated that the trial court must not judge of the 
weight to be attached to the evidence,®® that it is 


Conversely, the rule 


prejudice by the jury. Galveston, H. 
& S. A. Ry. Co. v. Thompson, (Tex. 
Civ.App.) 116 S.W. 106. 

[b] Other statements.—(1) The 
conclusiveness of the evidence is for 
the jury. Magnuson vy. City of Stock- 
ton, 3 P.(2d) 30, 116 Cal.App. 5382. (2) 
The rule that a certain thing shall 
or shall not be done unless there be 
conclusive evidence does not, in the 
average case, deprive the jury of the 
right to say whether the evidence is 
conclusive. Fidelity & Deposit Co. of 
Maryland v. Mansfield, 175 N.W. 528, 
187 Iowa 1250. 

55. Rader v. Goe, 39 S.W.(2da) cae 
239 Ky./288; Masten v. Texas Co:, 40: 
S.E. 89, 194 N.C. 540; El Paso ee Ss. 
W. R. Co. v. Bichel & Weikel, (Tex. 
Civ.App.) 130 S.W. 922; Ward v. Pow- 
ell, (Tex.Civ.App.) 127 S.W. 851. 

[a]. It is an ancient and necessary 
right (1) of the jury to measure the 
probative power of testimony (Ter- 
rell v. Southern Ry. Co. in Kentucky, 
9 S.W.(2d) 993, 225 Ky. 645; Jones v. 
Chicago, M. & St. P. Ry. Co., 128 N. 
W. 323, 26 S.D. 288), (2) whether di- 
rect or circumstantial (Jones v. Chi- 
C220, Ee St ee Ryo Cou LZ8miNe We 
323, 26 S.D. 288). 

[b] Rule applied.—The probative 
effect of mortality tables is for triers 
of fact. Broz v. Omaha Maternity & 
General Hospital Ass’n, 148 N.W. 575, 
96 Neb. 648, L.R.AC01915D 334. 

56. Ala. : x 
Wimbish, 78 So. 902, 201 Ala. 547; 
Central of Georgia Ry. Co. v. Ghol- 
ston, .129 So. 705, .24 Ala.App. 28: 

Ga.—Mosley v. Patterson, 107 S.E. 
623, 27 Ga.App. 133. 

Iowa.—Rasmussen y. Hansen, 
N.W. 154, 176 Iowa 26. 

N.C.—McCall v. Gloucester Lumber 
Cou, 146 (S.B-'579, 196 NIC. 597 wae 
ters v. Western Union Telegraph Co., 
138 S.E. 608, 194 N.C. 188; Watts v. 
Lefler, 130 S.E. 630,,190 N.C. 722. 

Tex.—Zurich General Accident & 
Liability Ins. Co. v.. Wood, \(Civ.App.) 
10 S.W.(2d) 760. 

Utah.—Chadwick v. Beneficial Life. 
Ins. Co:, 181 P. 448, 54 Utah-443. 

57. Miller Cattle Co.. v. Francis, 
298 P..631, 38 Ariz. 197; Southern L.. 
& T. Co. v. Benbow, 47 S.E. 435, 135 
N.C. 303. 

58. U.S.—Baltimore & O. "Woz Vv. 
Groeger, 45 S.Ct. 169, 266 us “521, 69 
L.Ed. 419 [rev 288 F. 321]. 

Ind.—Sullivan v. Indianapolis, G. & 
W. Traction Co., 103 N.E. 860, 55 Ind. 
App. 407. 

Iky.—Monohan v. Grayson County 
Supply Co., 54 S.W.(2d) 311, 245 Ky. 
781 [foll Monohan v. Decker, 54 S.W. 
(2d) 315, 245 Ky. 790; Monohan v. 
Whitely, 54 S.W.(2d) 315, 245 Ky. 
790; Monohan v. Moorman, 54 S.W. 
(2d) 315, 245 Ky. 789). 

Md. —Jackson v. Jackson, 33 A. 317,. 
82 Ma. 17, 34, LARA. 073). 

N.C.—Rooker  v. Rodwell, 80 S.E. 
971, 165. N.C. 805 Pry ve Currie, 719i 
N.C. 4386. 

[a] Circumstantial evidence.—The 
probative foree of circumstantial 
evidence on every issue necessary to 
recovery is for the jury. McCain v. 
Trenton Gas & Electric Co., 15 S.W. 
(2d) 970, 222 Mo.App. 1146; Kelsey 
v. Israel, (Mo.App.) 298 S.W. 1065. . ’ 

[b] Rule applied.—The probative 
value of a signed statement by plain- 
tiff detailing the circumstances of in- 
jury was for the jury. Public ‘Util- 
ities Corporation of Arkansas v.. Car- 
den, 32 S.W.(2d) 1058, 182 Ark. 858. 

59. Collins v. Catholic Order of 
Foresters, 88 N.E. 87, 43 Ind.App. 549. 
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not the province of the trial court to weigh the 
evidence,®® that the weight and value of the tes- 
timony is not a function of the court,®! that the 
weight of the evidence is not for the trial court,°” 
and that the probative value of the evidence is 
In determining what has been 
established by the evidence, the facts directly proved, 
together with all reasonable inferences, may be con- 


not for such court.®? 


sidered. ®+ 


U.S.—Scott v. Campbell, 33 F. 

(ay 904 fate 33° F.(20)) 905) > Robin- 
son v. Van Hooser, 196 F. 620, TGC, 
CA, -294. 

Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 815. 

Ky.—Williams v. Louisville & N. 
EVECowra10= swe, 102, 183 Key. 602. 

Mo.—Ryan v. Burrow, 33 S.W. (2d) 
928, 326 Mo. 896; Middleton v. St. Jo- 
seph Ry. Light, Heat & Power Co., 
195 S.W. 527, 196 Mo.App. 258. 

N.Y.—Fay v. Brooklyn Heights R. 
Co., 75 N.Y.S. 113, 69 App.Div. 563. 

Or.—Gekas v. Oregon-Washington 
R. & Nav. Co., 146 P. 970, 75 Or- 243. 

ta] Other statements.—(1) The 
court properly refuses to usurp the 
province of the jury as to weight. 
State v. Chick, 48 S.W. 829, 146 Mo. 
645. (2) It is not the province of the 
court to pass upon the weight of evi- 
dence. Townsend v. Schaden, 204 S. 
W. 1076, 275 Mo. 227; Utterback v. 
St. Louis, Sac We Ry. Con (ios e139 
S.W. 1171; Holtzclaw v. Moore, (Tex. 
Civ. App.) 192> Siw. 582: (3) The 
weight and value of the evidence is 
not within the province of the court. 
Nelson v. Hedin, 169 N.W. 37, 184 


Iowa 657. 

61. Stohlman v. Davis, 220 N.W. 
247 107 Neb: 178, 60 AWL.R. 658; 
Glarizio v. Davis, 194 N.W. 866, 110 
Neb. 679. 

62. U.S.—Corsicana Nat. Bank of 


Corsicana v. Johnson, 40 S.Ct. 82, 251 
U.S. 68, 64 L.Ed. 141 [rev 218 F. 822, 
134 C.C.A. 510]. 
Ala.—Jefferson Fertilizer Co. v. 
Houston, 57 So. 98, 3 Ala.App. 348. | 
Ariz.—Miller Cattle Co. v. Francis, 
ZISeR., 630, 38. Ariz. .d97. 


Ark.—Hamilton v. Hamilton, 10 S. 
W.(2d) 377, 178 Ark. 241. ; 

Cal.—Wiley v. Young, 174 P, 316, 
178 Cal. 681. 

11l.—Molloy v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164; 
Mantonya v. Wilbur Lumber CO.5 251 


Ill. App. 364. 

Ind.—Sullivan v. 
W. Traction Co., 103 N.E. 
App. 407. f 

Iowa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 127; 
Drake v. McGee, 161 N.W. 84, 178 
Iowa 1345. 

Kan.—Missouri, etc., R. Co. v. L. 
A. Watkins Merchandise Co., 92 P. 
1102, 76 Kan. 813. 

Md.—City of Baltimore vy. Carroll, 
96 A. 1076, 128 Md. 68. 

Mo.—Redman v. Chicago, R. I patecnlen 
Ry. Co., (App.) 278 S.W. 95; Calla- 
nan v. United Rys. Co. of St. Louis, 
(App.) 263 S.W. 443 


Indianapolis, C. & 
860, 55 Ind. 


N.Y.—Williams V. Delaware, etc., 
R. Co., 49 N.E. 672, 155 N.Y. 158. 
C.—Smith v. Wharton, 154 S.B. 


N.C. 
25 b9O INC. 2463 

Utah—Meyers v. Highland Boy 
Gold Min. Co., 77 P. 347, 28 ‘Utah 96. 

.Va . Beller, 140 S.E. 

534, 104 W.Va. 547, 58 A.LL.R. 207. 

[a] In absence of binding admis- 
sions or agreements as to facts, the 
trial court may not generally rule, as 
a matter of law, that a material fact 
has been affirmatively proved. La 
Fond v. Boston & M. R. R., 94 N.E. 
693, 208 Mass. 451. 
’ [{b] Where presumption of law 
arises, and there is some testimony 
to rebut it, it is not for the court to 
determine upon which side rests the 
weight of the evidence. Glenn v. At- 
lantic Coast Line R. Co., 80 S.E. 898, 
96 S.C. 357, 362 [aff 36 S.Ct. 154, 239 
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388, 60 L.Ed. 344]. 

Similar statements.—(1) If 
there is any credible evidence from 
which reasonable inferences may be 
drawn in support of the claim of ei- 
ther party, the court cannot decide the 
controversy as a matter of law. Reul 
v. Wisconsin Northwestern Ry. Co., 
163 N.W. 189, 166 Wis. 128. (2) The 
trial court cannot (Ross v. Preferred 
Acc. Ins. Co., 28 Hawaii 404; Amos 
v. Abromaitis, 89 A. 497, 122 Ma. 256; 
Baltimore & O. R. Co. v. Harris, 88 
A. 282, 121 Md. 254; German Evan- 
gelical Bethel Church of Concordia 
v. Reith, 39 S.W.(2d) 1057, 327 Mo. 
1098, 76 A.L.R. 604; Squires v. Mod- 
ern Brotherhood of America, 135 P. 
774, 68 Or. 336; Souza v. United Plec- 
tric Rys. Co., 143 A. 780, 49 R.I. 430), 
(3) does not (Wendt v. Village of 
Richmond, 129 N.W. 38, 164 Mich. 173; 
Putnam v. Pheonix Preference Acc. 
Ins. Co., 118 N.W. 922, 155 Mich. 134; 
Sheard vy. Oregon Electric Ry. Co., 
282 P. 542, 131 Or. 415), (4) should 
not (State Bank of Westfield v. Kiser, 
148 P. 685, 46 Okl. 180), (5) and must 
not (Peterson v. Chicago & A. Ry. 
Co., 178 S.W. 182, 254 Mo. 462), pass 
upon the weight of the evidence. (6) 
The trial court has nothing to do with 
the weight of the evidence. Place v. 
New York Cent., etc., R. Co., 60 N.E. 
632, 167 N.Y. 347 [quot Sundheimer 
v. New York, 68 N.E. 867, 170 N.Y. 
497]. (7) The weight of evidence 
does not rest on the trial court. 
Leahy v. State, 106 So. 599, 214 Ala. 
107. (8) The weight and value of 
evidence is not for the trial court. 
Raughtigan v. Norwich Nickel & 
Brass 4Co., 85 AL VOLTiSG-= Conn. 1260s 
Phelps Stone & Supply Co. v. Nor- 
ton, (Mo.App.) 52 S.W.(2d) 413. (9) 
The weight of evidence is not to be 
determined by the trial court (Balti- 
more & O. R. Co. v. Groeger, 45 S.Ct. 
169, 266 U.S. 521, 69 L.Ed. 419 [rev 
288 F. 321]; Tobias v. People’s Ry. 
Co., 80 A. 358, 26 Del. 59; Husenetter 
v. Little, 110 N.W. 541, 78 Neb. 220; 
Hewett v. Woman’s' Hospital Aid 
Ass’n, 64 A. 190, 73 N.H. 556, 7 L.R.A. 
N.S. 496; Schmidt v. Marconi Wire- 
less Telegraph Co. of America, 90 <A. 
1017, 86 N.J.L. 188, Ann.Cas.1918B 
131; In re Carroll’s Estate, 196 P. 996, 
59 Wash. 403), (10) and it is errone- 
ous for the court to do so (Wiswall v. 
Ross, 4 Port. (Ala.) 321). 

63. Sullivan v. Indianapolis, C. & 
W. Traction Co., 103 N.E. 860, 5§ Ind. 
App. 407. 

{a] Other statement.—The proba- 
tive value of the evidence is not to 


be determined by the trial court. 
Baltimore & O. R. Co. v. Groeger, 45 
S.Ct 169, Z66MUIS. 25215 69 Beka 419 
[rev "288" 820} sRiyorv. Currie, 97 
N.C. 436. 

64. Indiana Limestone Co. vy. Mur- 
phy, (Ind.App.) 177 N.E. 350. 

65. Fullerton Lumber Co. v. Hos- 
ford, 176 N.W. 1017, 42 S.D. 642. 

66. U.S.—Hey v. Duncan, 13 F. 
(2d) 794. 


Ill.—Voellinger v. Kohl, 261 Ill.App. 
271; Chicago City R. Co. v. Bohnow, 
108 Ill.App. 346. 


Iowa.—Stilson y. Ellis, 225. N.W. 
346, 208 Iowa 1157. 
Neb.—Sippel v. Missouri Pac. Ry. 


Co., 168 N.W. 356, 102 Neb. 597. 

Tex.—Massoud v. Attel, (Civ.App.) 
32 S.W.(2da) 225; Friedrich v. Geisler, 
(Civ.App.) 141 ’S.W. 1079; San An- 
tonio Traction Co. v. Young, (Civ. 
App.) 141 S.W. 572. , 


[§ 319] (bbb) Preponderance of Evidence, 
ponderance of the evidence is a question solely®® 
for the jury,®® and it is not for the trial judge to 
decide the matter.®* 

[§ 320] bbb. Sufficiency.°* 
ciency of the evidence in trials of civil eases before 
a jury is a question of fact®® exclusively’? for 
determination by the jury,*! under proper instruc- 


[§§ 318-320 
Rre- 


The probative suffi- 


Wash.—Clements v. Cook, 191 P. 
874, 112 Wash. 217. 

[al Other statements.—(1) It is 
the function of the jury to decide the 
preponderance of the evidence. 
Sprencel v. U. S., 47 F.(2d) 501, 505 
[cit Cyc]; Boswell v. First Nat. 
Bank, 92 P. 624; 93 BP. 631, 16° Wyo. 
161. (2) Preponderance of the evi- 
dence is wholly within the province 
of the jury. Lane v. Old Colony, etc., 
R. Co., 14 Gray (Mass.) 143. 

Preponderguce of conflicting evi- 
dence as question for court or jury 
see infra § 334. 

67. Hartung v. North Chicago St. 
R. Co., 102 Ill.App. 470; San Antonio 
Traction Co. v. Young, (Tex.Civ.App.) 
141 S.W. 572; Boswell v. First Nat. 
Bank, 92 P. 624, 93 PB. 631, 16 Wyo. 161. 

68. Demurrer to evidence see infra 
§§ 365-383. 

Directed verdict see infra §§ 415- 
458%. 

Dismissal and nonsuit see infra §§ 
388-414. 

69. Shannon v. Nightingale, 151 N. 
HB. 573, 321 Ill. 168; Gold v. Spector, 
141 N.E. 665, 247 Mass. 110; Woods v. 
Wikstrom, # 35> Pac 92, 16 7 Oruwrosus 
Domurat v. Oregon-Washington R. & 
Nav. Co., 1£3'40P: 1313566 (Or ilishVeme 
bebber v. Plunkett, 38 P. 707, 708, 26 
Or. 662 [quot Brown y. Oregon Lum- 
ber Co., (33 -Pi255%, 24 Ors 305). Mar 
phy v. Galveston, ete., R. Co., (Civ. 
App.) 96 S.W. $40 [rev on other 
grounds 101 S.W. 439, 100 Tex. 490, 
9 L.R.A.N.S. 762]. 

70. Ala.—Suell v. Derricott, 49 So. 
895, 161 Ala. 259, 23 L.R.A.NiS. 996: 

Md.—Moyer v. Justis, 76 A. 496, 112 
Md. 220. 

N.Y.—Schwier v. New York Cent., 
ete] Ri Co, S04NaY= 558) fate 22aNeye 
Wkily.Dig. 215]. 

S.C.—Smith v. Southern Ry. Co., 
W9uS. Ee. 109959 96niSiee Tb3: 

(Civ. App.) 


Tex.—Trozzi v. McColl, 
276 S.W. 961. 

[a] Other statements.—(1) Jury 
are the exclusive (Charles v. Patch, 
87 Mo. 450; Kearns v. Southern R. 
Co., 52.S.H. 131, 189 N,G..470) (2) and 
sole (Bourne vy. Bourne, 185 P. 489, 
43 Cal.App. 516) judges of the pro- 
bative sufficiency of the evidence. 

71. Ala—Adams Hardware Co. vy. 
Wimbish, 78 So. 902, 201 Ala. 547; 
Suell v. Derricott, 49 So. 895, 161 Ala. 
259, 23 LJR.ASN-S! 996; Pollak _ v. 
Davidson, 6 So. 312, 87 Ala. 551; Jef- 
ferson Fertilizer Co. v. Houston, 57 
So. 98, 3 Ala.App. 348. 

Fla.—Atlanta & St. A. B. Ry. Co. v. 
Kelly, 82 So. 57, 77 Fla. 479. 

Ga.—Warner v. Robertson, 13 Ga. 
370; Bank of Norwood v. Chapman, 
92 S.E. 225, 19 Ga.App. 709. 

Ill.—Shannon v. Nightingale, 
NE 578, tak TN 68; 


they 
Fairbury v. 


Rogers, 98 Ill. 554; Paton v. Stewart, 
(Si 48h: Stacy vy. Cobbs, 36: TU, 
349; Gage v. City of Vienna, 196 Tl. 
App. 585. 
3 aia aS) v. Kennedy, 90 Ind. 
Buse 

Kan.—Citizens’ State Bank of 


Grainfield v. Houser, 148 P. 740, 95 
Kan, 351; Harrod v. Latham Mercan- 
tile mete, Coy, ib) Baad kan, eaeoe 
Md.—Buck Vv. Brady, 73 Al) 277, 110 
Md. 568, 132 Am.S.R. 459. 
Mass.—Costello v. Hayes, 144 N.E. 
368, 249 Mass. 349. 


Mo.—Seehorn y. American Nat. 
Bank, 49 S.W. 886, 148 Mo. 256; Chou- 
quette v. Barada, 28 Mo. 491; Patter- 


son v. McClanahan, 13 Mo. 507. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pot 
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§§ 320-322] 


tions,*? and not for the trial court.73 
whether the evidence is insufficient is a question 


for the jury.’ 


[§ 321] bb. Submission to, or Withdrawal from, 
It is undoubtedly with- 
in the power of the trial court to withdraw a case 
from the jury,‘* but it will always hesitate to do 
so,‘‘ and the circumstances of the case must be clear 
and decisive to justify a withdrawal.78 


E 


Jury*’—(aa) In General. 
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judge to discharge the jury and decide the case.*® 
[§ 322] (bb) Any or Some Evidence; ‘‘Scintilla” 


Rule®°—aaa. Existence and Abrogation of ‘“Scin- 


But where 


the sole question is one of law, it is proper for the 


Neb.—Oleson v. 
648, 90 Neb. 7388. E 

N.C.—Kearns v. Southern R. Co., 
§2 S.B.131, 139 N.C..470. 

Or.—Woods v. Wikstrom, 135 P. 
192, 67 Or. 581; Domurat v. Oregon- 
Washington R. & Nav. Co., 134 P. 3138, 
66 Or. 1385; Vanbebber v. Plunkett, 38 
P. 707, 708, 26 Or. 562 [quot Brown v. 
Oregon Lumber Co., 33 P. 557, 24 Or. 


Oleson, 134 N.W. 
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Tex.—Knox v. Brown, (Commn. 
App.) 16 S.W.(@2d) 262 [rev (Civ. 
App.) 8 S.W./2d) 280]; Massie v. 
Hutcheson, (Civ.App.) 296 S.W. 939; 
Davisaveeis CivnvApps)) (2:2 SSW. 
291; City of San Antonio v. Newman, 


(Civ.App.) 218 S.W. 128; Galveston, 
etopek. Co. v.. Murray, (Civ. App:)* 99 
S.W. 144; Murphy v. Galveston, etc., 
R. Co., (Civ.App.) 96 S.W. 940 [rev 
on other grounds 101 S.W. 439, 100 
Tex. 490, 9 L.R.A.N.S. 762]. 


Wash.—Wiles v. Northern Pac. Ry. 
Co., 119 P. 810, 66 Wash. 337. 


Wis.—Zonne v. Wiersom, 
217, 3 Chandl. 240. 


[a] As not dependent on chance. 
—The sufficiency of evidence in law 
to go to the jury does not depend on 
the doctrine of chance, and a mere 
showing that a majority of chances 
favors the facts alleged is insuffi- 
cient. Campbell v. Washington Light 
Seay ater COLA se Sa Sty 60, ddl RINE Cs 
768. 


3 Pinn. 


{b] Burden of proof.—(1) It is 
the province of the jury to say that 
he, upon whom is cast the burden of 
proof, has in fact sustained it. “Cleve- 
land Electric R. Co. v. Snyder, 21 Ohio 
Cir.Ct.N.S. 504. (2) Whether there is 
sufficient evidence to shift the burden 
of proof from one party to the other 
is ordinarily also for the jury. Bal- 
timore Refrigerating & Heating Co. 
vy. Kreiner, 71 A. 1066, 109 Md. 361. 

[ec] Duty.—De Graffenreid v. 
Thomas, 14 Ala. 681; Selfridge v. 
Leonard-Heffner Machinery Co., 117 
Pig §58,) 516 Colo.--314,, Ann. Cas.1913B 
De . 

fd] Bvidence to support inference. 
—Where an inference is charged as a 
fact, whether the facts stated support 
the inference is a question for the 
jury. West v. Spratling, 86 So. 32, 
204 Ala. 478. 


fe] In California (1) under Code 
Civ, Proci § 2061, providing that the 
value of evidence unless it is declar- 
ed conclusive, whether the evidence 
is sufficient to establish a case for 
plaintiff is for the jury. Morris v. 
Morris, 258 P. 616, 84 Cal.App. 599. 
(2) So it is said that the jury deter- 
mine the sufficiency of the evidence. 
Fugelsang v. Steiner, 1 P.(2d) 553, 
115 Cal.App. 167. 

{f] Other statements.—(1i) It is 
the province of the jury to decide 
upon (Ferguson vy. Porter, 3 Fla. 27) 
(2) and to determine (Traun v. Keif- 
fer, 31 Ala. 136) the sufficiency of the 
evidence. (3) Jury are judges of the 
sufficiency of the evidence. Nash- 
willé, C. & St. Ly Ry. ‘Co. v. Crosby; 
70 So. 7, 194 Ala. 338. (4) Jury de- 
termine the sufficiency of the evi- 
dence. Baker v. Bundy, 103 N.H. 668, 
55 Ind.App. 272; O’Grady v. Newark, 
27 OhioC.A. 247. (5) Jury are to pass 
upon the sufficiency of the evidence. 


. dence 


Bates v. Chicago, M. & St. P. Ry. Co., 
122 N.W. 745, 140 Wis. 235, 133 Am.S.R. 
1069. (6) Sufficiency of the evidence 
is peculiarly (Lassiter v. Seaboard 
Air Line Ry. Co., 88 S.E. 335, 171 N.C. 
283), (7) solely (Oklahoma _ Stock- 
yards Nat. Bank v. Pierce, 243 P. 144, 
114 Okl. 25), (8) and wholly (Lane v. 
Old” Colony, etc, R. Co., 14 Gray 
(Mass.) 143) within the province of 
the jury. (9) Sufficiency of the evi- 
is peculiarly the function of 
the jury. Jewison v. Hassard, 26 
Man. 571, 575 (per Haggart, J. A.). 


[g] Prima facie case.—(1) Wheth- 
er a prima facie case has been made 
by plaintiff is for the jury to judge, 
having in view the fact that plaintiff 
has the burden of proof. Smith Sand 
& Gravel Co. v. Corbin, 135 P. 472, 
7)..Wash. 635 [aff 142 RP. 1163, 81 
Wash. 494]. (2) Where plaintiff 
makes out a prima facie case, wheth- 
er it has been rebutted is for the jury 
(Gill v. Sovereign Camp, W. O. W., 
236 S.W. 1073, 209 Mo.App. 63; Cas- 
tens v. Supreme Lodge Knights and 
Ladies of Honor, 175 S.W. 264, 190 
Mo.App. 57; Crowell v.. Duncan, 134 
S.E. 576, 145 Va. 489, 50 A.L.R. 1425), 
(3) even though defendant’s evidence 
is not contradicted by plaintiff (Cas- 
tens v. Supreme Lodge Knights and 
Ladies of Honor, supra), (4) unless 
rebuttal evidence conclusively binds 
plaintiff (Gill v. Sovereign Camp, W. 
O. W., supra), (5) but the rule does 
not apply where plaintiff's admission 
established a defense (Castens v. Su- 
preme Lodge Knights and Ladies of 
Honor, supra). 

{h] Rule applied.—Whether or not 
telephone message was transmitted 
and received held question for jury 
under evidence. Manzueto v. Fack- 
ler, 162 A. 583, 109 N.J.Law 374. 


72. Gage v. City of Vienna, 196 Ill. 
App. 585. 
73. Standard Cooperage Co. vy. 


Dearman, 86 So. 537, 204 Ala. 553; 
Jones v. Bell, 77 So. 998, 201 Ala. 336; 
Western Ry. of Alabama v. Mays, 72 
So. 641, 197 Ala. 367; Jefferson Fer- 
tilizer Co. v. Houston, 57 So. 98, 3 Ala. 
App. 348. 


fa] Burden of proof.—(1) It is not 
the province of the court that he up- 
on whom is cast the burden of proof 
has, in fact, sustained it. Cleveland 
Blectric Ry. v. Snyder, 21 OhioCir. 
Ct.N.S. 504. See to same effect Trav- 
elers’ Ins. Co. v. Connolly, 125 A. 900, 
145 Md. 554. (2) Only in compara- 
tively rare instances can it be ruled 
as matter of law that burden of proof, 
depending on oral testimony, has been 


sustained (Rosenberg v. Rome, 175 
N.E. 171, 275 Mass. 64; Lennon v. 
Cohen, 163 N.E. 63, 264 Mass. 414; 


Morrissey v. Connecticut Valley St. 
Ry. Co., 124 N.E. 435, 233 Mass. 554; 
Duggan v. Bay State St. Ry. Co., 119 
N.E. 757, 230 Mass. 370, L.R.A.1918E 
680) (3) or has not been sustained 
(Warner v. Fuller, 139 N.E. 811, 245 
Mass. 520). 


[b] Other statements.—(1) It is 
not for the trial court to determine 
(Selfridge v. Leonard-Heffner Ma- 
chinery” Co.;, 117 P..158;. 51 Colo. 314, 
Ann.€as.1913E 282), (2) judge (Stand- 
ard Cooperage Co. v. Dearman, 86 So. 
537, 204 Ala. 553; Jones v. Bell, 77 So. 
998, 201 Ala. 336; Southern States 


tilla’” Rule in General. 
accord as to the amount of evidence permitting or re- 
quiring a submission of issues of fact, or cause of 
action or defense to the jury,*! and their withdrawal 
from jury consideration.*? 
the scintilla rule still prevails,*? but in a majority 


The authorities are not in 


In a few jurisdictions 


Fire Ins. Co. of Birmingham v. Kron- 
enberg, 74 So. 63, 199 Ala. 164; Bowen 
v. Hamilton, 73 So. 5, 197 Ala. 418; 
Amerson vy. Corona Coal & Iron Co., 
69 So. 601, 194 Ala. 175; Armour & 
Co. v. Alabama Power Co., 84 So. 628, 
17 Ala.App. 280; Rosenbaum v. Fuel- 
ler, 123 P. 648, 52 Colo. 638; Western 
Investment & Land Co. v. First Nat. 
Bank, 126 P. 476, 23 Colo.App. 143 [op 
amended on other ground 131 P. 800, 
24 Colo.App. 37]), (3) or pass upon 
(Selfridge v. Leonard-Heffner Ma- 
ehinery ‘Co, 117 PB. 158, 51 ‘Colo2314, 
Ann.Cas.1913E 282) the sufficiency of 
the evidence. (4) It is not the prov- 
ince of the trial court to determine 
the sufficiency of the evidence. Dail- 
ey v. Blake, 35 N.H. 29. (5) The trial 
court has no power to judge the suf- 
ficiency of the evidence. Western Ry. 
of Alabama v. Mays, 72 So. 641, 197 
Ala. 367. 


74. Chartrand v. Southern Ry. Co., 
67 S.E. 741, 85 S.C. 479. 

75. Demurrer to evidence see infra 
§§ 365-383. 

Directed verdict see infra §§ 415- 
458%. 

Dismissal or nonsuit see infra §§ 
388-414. : 

Uncontroverted facts or evidence 
see infra §§ 336, 337. 


Where evidence is conflicting, con- 
tradicted, or controverted see infra §§ 
334, 335. 

76. Frazier v. Howe, 106 Ill. 563; 
Hunt v. Garrett, (Tex.Civ.App.) 275 
S.W. 96 [rev in part on other grounds 
(Commn.App.) 283 S.W. 489]; Marks 
v. Windsor, 17 Ont. 719. 

77. Zeigrist v. Speer, 100 A. 470, 
29 Del. 487; Frazier v. Howe, 106 I11. 
563; Barros v. Porto Rico Motor Co., 
@. Porto Rico. Fed. 683;— Marks vw. 
Windsor, 17 Ont. 719. 

78. Pollack v. Perry, (Tex.Civ. 
App.) 217 S.W. 967 [rev on other 
grounds (Commn.App.) 235 S.W. 541]. 

79. Brown v. Cory, 59 P. 1097, 9 
Kan.App. 702; Akin v. Baldwin Piano 
Cor, 162) P2221 162 OR], 239¢ 

80. Application or abrogation of 
scintilla rule as to: 

Bere supporting verdict see infra 
oge6,. 
Prima facie case see infra § 327. 
Submission or withdrawal of: 
Cause of action or defense see in- 
fra §§ 325, 326. 
Issues see infra §§ 323, 324. 


81. See infra §§ 323-326. 
82. See infra §§ 323-326. 
83. State v. Higbee, 138 So. 819, 


224 Ala. 121; Chestang v. Kirk, 118 
So. 330, 218 Ala. 176; Pelzner v. Mu- 
tual Warehouse Co., 117 So. 165, 217 
Ala. 630; Stark & Oldham Bros. Lum- 
ber .Co. v., Burford, 109 ‘So; 148, 225 


Ala. 68; -4A0tna Explosives Co. v. 
Schaeffer; 95 So. 351,209 Ala.) 7.7; 


Penticost v. Massey, 81 So. 637, 202 
Ala. 681; Clark Restaurant Co. v. 
Rau, 179 N.H. 196,-41 OhioApp. 23; 
Coleman v. Columbus Gas & Fuel Co., 
179 N.E. 749, 40 OhioApp. 534. But 
see McBride v. Gould, 8 OhioN.P.N.S. 
469 (where it was said that, although 
Ohio has not expressly éliminated the 
scintilla rule, in fact the Ohio prac- 
tice amounts to that). 


“Scintila of evidence” defined see 
Evidence § 17338. 


310 [64 C.J.] 


this rule has either expressly** or impliedly*® been 


abandoned. 


[§ 323] bbb. Submission or Withdrawal of Is- 
In some jurisdictions the 
rule is that, where there is any,** or a scintilla of,** 
eredible,®® competent,®® evidence,®t from which a 
reasonable inference can be drawn,°? fairly®? and 
reasonably®* tending®® to support a material and 


sue®*—(aaa) In General. 


84 Ind.—Dunnington v. Syfers, 62 
N.E. 279, 157 Ind. 458; Gipe v. Pitts- 
burgh, etc., -R../Co., 82 N.H.! 471, 41 
Ind.App. 156. 

Iowa.—Smith v. Morgan, 240 N.W. 
257; Noyes v, Des Moines Club, 160 
. 215, 178 Towa 815; McGlade_v. 
City of Waterloo, 156 N.W. 680, 178 
Iowa 11. 

Me.—Connor v. Giles, 76 Me. 132. 

Mass.—Hillyer v. Dickonson, 28 N. 
BE. 905, 154 Mass. 502. 

N.Y.—Linkauf v. Lombard, 33 N.E. 
Ao MSeIN. Ns 4115190, AM. S.R= 743; 20 
L.R.A. 48. 

N.D.—Severtson v. Northern Pac. 
Ry. Co;,.155. INOW. 11, 32..N;D..200. 

Pa.—Hyatt v. Johnston, 91 Pa. 196; 
Raby v. Cell, 85 Pa. 80; Schweitzer v, 
Williams, 43. Pa. Super. 202. 

Tex.—United States Express Co. v. 
Taylor, (Civ.App.) 156 S.W. 617. 

W.Va.—Ketterman v. Dry Fork R. 
Co., 37 S.E. 683, 48 W.Va. 683. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 92 P. 624, 98 P. 661, 16 
Wyo. 161. 

Eng.—Ryder v. Wombwell, L.R. 4 
Exch. 32. 

[a] Origin.—-The scintilla of evi- 
dence rule grew out of the extreme 
reluctance of the courts to invade the 
province of the jury. Boswell v. Lar- 
amie Hirst Nat. Bank, 92 P. 624, 93 P. 
661, 16 Wyo. 161. 

[b] Federal rule.—Federal courts 
do not approve the rule that the scin- 
tilla of conflicting evidence necessa- 
rily requires submission to a jury. 
Pleasants v. Fant, 22 Wall. (U.S.) 116, 
22 L.Ed. -780; Schuylkiil, etc., Im- 
provement, etc., R. Co. v. Munson, 14 
Wall. (U.S.) 442, 20 L.Ed. 867; Penn- 
sylvania Pulverizing Co. v. Butler, 61 
me(20). 3015 20-7 Siva Lawson, 50; &. 
(2d) 646; Larabee Flour Mills Co. v. 
Carignano, 49 F.(2d) 151; Bradford- 
Kennedy Co. v. Fred G. Clark Co., 43 
F.(2d) 675; F. W. Woolworth Co. v. 
Davis, 41 F.(2d) 342 [cert den 51 S. 
(ChB BE ZEV CPSs (Gsm Oe O10 ais ft 
Ozanne v. Illinois Cent. R. Co., 151 F. 
900 [aff 157 F. 1004, 85 C.C.A. 678]; 
Mt. Adams, etc., R. Co. v. Lowery, 74 
F. 463, 20 C.C.A. 596; Louisville & N. 
R. Co. v. Grant, 27 S.W.(2d) 980, 234 
Ky. 276. 

85. See infra §§. 323-326. 

86. Demurrer to evidence see infra 
§§ 365-383. 

Directed verdict see infra §§ 415- 
458%. 

Dismissal or nonsuit see infra §§ 
388-414. 

Existence and abrogation of scin- 
tilla rule in general see supra § 322. 
Kentucky rule see infra § 324. 
87. N. L. Carpenter & Co. v. Naf- 
tel, 83 So. 471, 203 Ala. 487; Gillilan 
v. Spring, 20 OhioN.P.N.S. 581; St. 
Bouis,- ete:,/ R, ‘Co. v. Akard,’ 159" P: 
344, 60 Okl. 4; Kali Inla Coal Co. v. 
Chinelli, 155 P. 606, 55 Okl. 289; Fak- 
ler v. Summer Mercantilé Co., 155 P. 
559, 55 Okl. 264; Wiesman v. Ameri- 
can Ins. Co., 199 N.W. 55, 58, 184 Wis. 
523 [amendment of mandate and opin- 
ion den 200 N.W. 304, 184 Wis. 5238; 
quot Beyer v. St. Paul, etc., Ins. Co., 

88 N.W. 57, 112 Wis, 138]. 

88. Cleveland Laundry Machinery 
Mfg. Co. v. Southern Steam Carpet 
Cleaning Co., 85 So. 535, 204 Ala. 297; 
Subolovitz v. Lubric Oil Co., 140 N.E. 
634, 107 OhioSt. 204; Giddens v. 
Cleveland eye OE 174 N.E. Be eet 
OhioApp. 8; Smith v. Curtis, 10 Ohio 
Cir.Ct.N.S. 149; Barr v. Poor, 28 Ohio 
CAT CT 20 Ui. 


TRIAL 


A 


[§§ 322-393 


well pleaded issue, such issue may,°®® should,®”? or 


must?8 be submitted to the jury, at least in the 


89. Wiesman v. American Ins. Co., 
199 N.W. 55, 58, 184 Wis. 523 [amend- 
ment of mandate and opinion den 200 
N.W. 304, 184 Wis. 523; quot Beyer 
Ve St Paul) vlete.y ins: Col. 88" INaWs 
57, 112 Wis. 138]; Guillaume v. Wis- 
consin-Minnesota Light & Power Co., 
155 N.W. 143, 161 Wis. 636. 

90. Schmidbauer v. Omaha & C. B. 
St. Ry. Co., 177 N.W. 336, 104 Neb. 
250; St. Louis, etce., R. Co. v. Akard, 
159 P. 344, 60 Okl. 4. 

91. Louisville & N. R. Co. v. Hol- 
land, 55 So. 1001, 173 Ala. 675; Long 
v. Conn, 179 N.W. 644, 147 Minn. 77; 
Snyder v. Stribling, 89 P. 222, 18 Okl. 
L6S Lark 307S.Ct.) 73,205, U,ss neon. oF 
L.Ed. 186]; Paulus v. O’Neill, 111 N. 
W. 333, 131 Wis. 69. 

98. Wiesman v. American Ins. Co., 
199 N.W. 55, 58, 184 Wis. 523 [amend- 
ment of mandate and opinion den 200 
N.W. 304, 184 Wis. 523; quot Beyer v. 
St Pauls (ete etn wl Co. essa NeWiew pile 
112 Wis. 138]; Guillaume v. Wiscon- 
sin-Minnesota Light & Power Co., 155 
N.W. 143, 161 Wis. 636. 

93. St. Louis; ete., R. Co. v.—AK- 
ard, 159 P. 344, 60 Okl. 4; Kali Inla 
Coal’ Col v. {Chinelli,, 155: P= .606,. 55 
Okl. 289; Fakler v. Summer Mercan- 
tile Co., 155 P. 559, 55 Okl. 264. 

94. Long v. Conn, 179 N.W. 644, 


147 Minn. 77. 

95. N. L. Carpenter & Co. v. Naf- 
tel, 83 So. 471, 203 Ala. 487; Louis- 
ville & N. R. Co. v. Holland, 55 So. 
1001, 178 Ala. 675; Gillilan v. Spring, 
20 OhioN.P:N.S. 581. 

96. Cleveland Laundry Machinery 
Mfg. Co. v. Southern Steam Carpet 
Cleaning Co:, 85 So. 535; 204 Ala. 297; 
Schmidbauer v. Omaha & C. B. St. Ry. 
Co. SLUG UNA Wee 686, LOE Neb. 2208 
Smith v. Curtis, 10 OhioCir.Ct.N.S. 
149; Gillilan v. Spring, 20 OhioN.P. 


‘Tal statement.—(1) The 
question is for the jury (N. L. Car- 
penter & Co. v.' Naftel, 83 So. 471, 
203 Ala. 487; Louisville & N. R. Co. 
v. Holland, 55 So. 1001, 173 Ala. 675; 
First-Mechanics Nat. Bank of Tren- 
ton v. Niedt, 151 A. 448, 8 N.J.Misc.: 
701; Subolovitz v. Lubric Oil Co., 140 
N.E. 634, 107 OhioSt. 204; Giddens v. 
Cleveland Ry.’ Co.,.174: N.E. 22, 37 
OhioApp. 8; Guillaume v. Wisconsin- 
Minnesota Light & Power Co., 155 N. 
W. 143, 161 Wis. 636; Wiesman v. 
American Ins. Co., 199 N.W. 55, 58, 
184 Wis. 523 [amendment of mandate 
and opinion den 200 N.W. 304, 184 
Wis. 323; quot Beyer v. St. Paul, etc., 
Ins. Co., 88 N.W. 57, 112 Wis. 136]) 
(2) and not for the trial court (First- 
Mechanics Bank of Trenton v. Niedt, 


supra). 

97. Long v. Conn, 179 N.W. 644, 
147 Minn. 77; Barr v. Poor, 28 Ohio 
CiriCt) 2673" “ali Inla-Coals "Cow ve 
Ghinelli, 155 P. 606, 55 Okl. 289; Fak- 
ler v. Summer Mercantile Co., 155 P. 
559, 55 Okl. 264; Snyder v. Stribling, 
89 P. 222, 18 Okl. 168 [aff 30 S.Ct. 73, 
215 U.S. 261, 54 L.Ed. 186]. 

98. Paulus v. O’Neill, 111 N.W. 333, 
131 Wis. 69. 

99. Effect of concurrent motions 
or of acquiescence in motion of ad- 
verse parties see infra § 428. 

1. Smith v. Bugg, 134 S.E. 116, 35 
Ga.App. 488; McDermott v. F. X. Mc- 
Lellan Co., 118 P. 884, 65 Wash. 693. 

2.) II — Miles v. Long, 174 N.E, 836, 
342 Ill. 589. 

Ind.—Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591. 

Iowa.—Murphy v. Chicago, etc., R. 


absence of a request by both parties for a directed 
verdict or a request from one side and acquiescence 
of the other,®® and that it is grave error to withhold’ 
such issues from the jury.’ 
this rule that, where there is any,” or some* com- 
petent,* legal,® material,® and relevant’ evidence,* 


In other jurisdictions: 


Co., 45 Iowa 661. 
Me.—Connor v. Giles, 76 Me. 132. 
Md.—City of Baltimore v. Carroll, 
96 A. 1076, 128 Md. 68. 


Mass.—Denny v. Williams, 5: Al- 
len 1. i 
Mich.—Eastman v. Metropolitan 


reee Ins. Co., 199 N.W. 655, 227 Mich... 
592. 
Mo.—Charles v. Patch, 87 Mo. 450,. 
463 [quot Pattison Dig. §§ 77, 78]. 
N.C.—Tinsley v. City of Winston- 


Salem, 135 SE. 610, 192 N-:C. 595%; 
Brown vy. Mobley, 185 S.BH. 304, 192 
N.C. 470. 


Or.—Doherty v. Hazelwood Co., 175 
Boe WU eae 2a ONO Tan aiio 
Ry. Co., 31 Pa.Super. 389. 

S.C.—Culbertson v. Coca-Cola Bot- 
tling, Co, 54S: 424 9157 ‘SiG a3so25 
Lower Main Street Bank vy. Caledo- 
nian inse Comets, (SSB eb por 135 aoe 
155; Ashe vy. Standard Oil-Co., 84 S. 
E. 412, 100 S.C. 107. 

Tex.— Merchants’ Bank of Kansas 
City v. Gallagher, (Civ.App.) 8 S.W. 
(2d) 683; Trozziv. McColl, (Civ.App.) 
276 S.W. 961; Moore v. Moore, (Civ. 
App.) 259 S.W. 322; Bolt v. State 
Savings Bank of Manchester, Iowa, 
(Civ.App.) 145 S.W. 707; Wall v. Wil- 
son, (Civ.App.) 145 S.W. 655; Cone 
v. Belcher, 124 S.W. 149, 57 Tex.Civ. 
App. 493; Avant v. Watson, 122 S.W. 
586, 57 Tex.Civ.App. 304; Citizens Ry. 
Co. v. Griffin, 109 S.W. 999, 49 Tex. 
Civ.App. 569. 

3. Ind.—Wolfe v. Griner, 119 N.E. 
839, 67 Ind.App. 698. : 

N.Y.—Wynn v.. Provident Life & 
Trust Co. of Philadelphia, Pa., 99 
N.E. 800, 206 N.Y. 701. 

Ehrman & 


Or.—Beaver v. Mason, 
Co:,, 143 -P- 1000.0 73" Or: 5386 
S.C.—Logan v. Atlanta, ete., Air 
Line R. Co., 64 S.E. 515, 82 S;Cy 518. 
Tex.—Davis v. Hill, (Civ.App.) 272 
S.W. 291. ar 
4 Skiles-Rearick & Co. v. Brooks, 
215 Ill.App. 500; Culbertson vy. Coca- 
Cola Bottling Co., 154 S.E. 424, 157 
S.C. 352; Ashe v. Standard Oil Co., 
84 S.E. 412, 100 S.C. 107. See Stewart 
vee Illinois Central R. Co., 201 Ill.App. 


5. Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591; Beaver v. Mason. 
Ehrman & Co., 143 P. 1000, 73 Or. 36. 

6. Trozzi v. McColl, (Tex.Civ.App.) 
276 S.W. 961. 

[a] Necessity of pleading.—Only 
issues of fact arising on pleadings 
and determinative of rights of par- 
ties must be submitted to the jury. 
Jeffreys v. Boston Ins. Co., 162: S.E. 
761, 202 N.C. 368; Bruns Kimball & 
Co. v. Amundsen, (Tex.Civ.App.) 188 
S.W. 729. 

7. Ashe v. Standard Oil Co., 84 S. 
BE. 412, 100 S.C. 107; Pinckney v. At- 
lantic Coast Line R. Co., 75 S.E. 964, 
92 S.C. 528. 

8. U.S.—Sudbury v. Penn Worsted 
Gos, ) 2.63 0E.76: 

Fla.—Cameron & Barkley Co. v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Paul v. Commercial ‘Bank of 
Ocala, 68 So. 68, 69 Fla. 62; King v. 
Cooney-Eckstein Co., 63 So. 650, 66 
Fla. 246, Ann.Cas. 1916C 163; South- 
ern Express Co. v. Williamson, 63 So. 
433, 66 Ela, 286, L.R.A.1916C 1208; 
Johnson v. Louisville & Nii RaCo; 52 
So. 195, 59 Fla. 305; Bass v. Ramos, 
50 So. 945, 58 Fla. 161, 138 Am.S.R. 
105; Starks Vv. Sawyer, 47 So. 513, 
56 Fla. 596; German-American Lum- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 323] 


eircumstantial® or otherwise,1® however meager,!! 
slight,+* or weak,'* from which a reasonable"? infer- 
ence*®.can be drawn, fairly4® and reasonably!? 
tending'® to support a material and well pleaded 
issue, such issue may,'® should,?° or must?! be sub- 
mitted to the jury, at least in the absence of a re- 
quest by both parties for a directed verdict, or a 


TRIAL 


request from one side and acquiescence of the oth- 


bas Co. v. Brock, 46 So. 740, 55 Fla. 
Mass.—Raymond Syndicate Vv. 
American Radio & Research Corpora- 
tion, 160 N.E. 821, 263 Mass. 147. 
N.J.—First-Mechanics Nat. Bank of 
Trenton y. Niedt, 151 A. 448, 8 N.J. 


Mise. 701. 
& Rintels v. 


N.C.—Wittkowsky 
Wasson, 71 N.C. 451. 

N.D.—Company A, First Regiment, 
North Dakota National Guard Train- 
ing School v. Highes, 205 N.W. 722, 
SAeNc Ds 2015 

Pa.—Rosevere v. Osceola Mills, 32 
A. 548, 169 Pa. 555; Heere v. Penn 
Nat. Bank, 28 A. 688, 160 Pa. 314; 
Hyatt v. Johnston, 91 Pa. 196; Prindle 
¥.~ Kountz,.Bros....Co., 15: Pa.Super: 


258. 

Tex.—Rowe v. Mercantile Nat. 

Bank, (Civ.App.) 47 S.W.(2d) _ 646; 
Beck v. American Rio Grande Land 
& Irrigation Co., (Civ.App.) 39 S.W. 
(2d) 640; Estes v. Bryant-Fort, 
Daniel Co., (Civ.App.) 140 S.W. 1177; 
Texas Brokerage Co. v. John Barkley 
& Co., 128 S.W. 431, 60 Tex.Civ.App. 
466; Producers’ Oil Co. v. Barnes, 
(Civ.App.) 120 S.W. 1023 [aff 131 -S. 
W. 531, 103..Tex: 515]; Trimble w. 
Burroughs, 113 S.W. 551, 52 Tex.Civ. 
App. 266; Texas Brokerage Co. v. 
John Barkley & Co., 109 S.W. 1001, 49 
‘Tex.Civ.App. 632; Gray v. Fussell, 
106 S.W. 454, 48 Tex.Civ.App. 261; 
Heatherly v. Little, (Civ.App.) 40 S. 
W. 445. See Bock v. Fellman Dry 
Goods Co., (Civ.App.) 173 S.W. 582 
{rev on other grounds (Commn.App.) 
212 S.W. 635] (recognizing rule). 
. 9. Charles v. Patch, 87 .Mo. 450, 
463 [quot Pattison Dig. §§ 77, 78]; 
Greene v. Atlantic Coast Line R. Co., 
86 S.E. 339, 169 N.C. 532; Merchants’ 
Bank of Kansas City v. Gallagher, 
(Tex.Civ.App.) 8 S.W.(2d). 683; Bolt 
v. State Savings Bank of Manchester, 
Iowa, (Tex.Civ.App.) 145 S.W. 707. 

10. Charles v. Patch, 87 Mo. 450, 
463 [quot Pattison Dig. §§ 77, 78]; 
‘Merchants’ Bank of Kansas City v. 
Gallagher, (Tex.Civ.App.) 8 S.W.(2d) 
683; Bolt v. State Savings Bank of 
Manchester, Iowa, (Tex.Civ.App.) 145 
SW. 707. 

11. Wall v. Wilson, (Tex.Civ.App.) 
145 S.W. 655. 

12. City of Baltimore-v. Carroll, 
96 A. 1076, 128 Md. 68; Charles v. 
Patch, 87 Mo. 450, 463 [quot Pattison 
Dig. §§ 77, 78]; Beaver v. Mason, 
Bhrman & Co., 143 P. 1000, 73 Or. 36; 
Texas Brokerage Co. v. John Barkley 
& Co., 128 S.W. 431, 60 Tex.Civ.App. 
466; Texas Brokerage Co. v. John 
Barkley & Co., 109 S.W. 1001, 49 Tex. 
‘Civ.App. 632; MHeatherly v. Little, 
(Tex.Civ.App.) 40 S.W. 445. 

13. Sudbury v. Penn Worsted Co., 
263 F. 76; Gray v. Fussell, 106 S.W. 
454, 48 Tex.Civ.App. 261. 

14. Thompson v. Michigan Mut. 
Life Ins. Co., 105 N.E. 780, 56) Ind. 
App. 502; Wittkowsky & Rintels v. 
Wasson, 71 N.C. 451; Bennett v. Gulf, 
C.& S. F. Ry. Co., (Civ.App.) 159 S.W. 
132 [rev on other ground 219 S.W. 197, 
110 Tex. 262]. 

15. Wolfe v. Griner, 119 N.E. 839, 
67 Ind.App. 698; Wittkowsky & Rin- 
tels v. Wasson, 71 N.C. 451; Bellman 
v. Pittsburg & A. V. Ry. Co., 31 Pa. 
Super. 389. 

16. Miles v. Long, 174 N.E. 836, 
342 Ill. 589; Skiles-Rearick & Co. .v. 
Brooks, 215 Ill.App. 500; Merchants’ 
Bank of Kansas City v. Gallagher, 
(Tex.Civ.App.) 8 S.W.(2d) 683; Bolt 
wv. State Savings Bank of Manchester, 


Iowa, (Tex.Civ.App.) 145 S.W. 707. 
See Stewart v. Illinois Central R. Co., 
201 TIll.App. 187. 

17. Skiles-Rearick & Co. v. Brooks, 
215 I1l.App. 500. See Stewart v. Illi- 
nois Central R. Co., 201 I1l.App. 187. 

18. Fia.—Cameron & Barkley Co. 
v. Law-Eingle Co., 124 So. 814, 98 Fla. 
920; Paul v. Commercial Bank of 
Ocala, 68 So. 68, 69 Fla. 62; King v. 
Cooney-Hckstein Co., 63 So. 650, 66 
Filia. 246, Ann.Cas.1916C 163; South- 
ern Express Co. v. Williamson, 63 So. 
433, 66 Fla. 286, L.R.A.1916C 1208; 
Johnson v. Louisville & N. R. Co., 52 
So. 195, 59 Fla. 305; Bass v. Ramos, 
50 So. 945, 58 Fla. 161, 138 Am.S.R. 
105; Starks v. Sawyer, 47 So. 513, 
56 Fla. 596; German-American Lum- 
per Co. v. Brock, 46 So. 740, 55 Fla. 

Tt 

Me.—Connor vy. Giles, 76 Me. 132. 

Md.—City of Baltimore vy. Carroll, 
96 A. 1076, 128 Md. 68. 

Mass.—Raymond Syndicate Vv. 
American Radio & Research Corpo- 
ration, 160 N.E. 821. 263 Mass. 147. 

Pa.—Prindle v. Kountz Bros. Co., 
15 Pa.Super.: 258. 

Tex.—Merchants’ Bank of Kansas 
City v. Gallagher, (Civ.App.) 8 S.W. 
(2d) 683; Moore v. Moore, (Civ.App.) 
259 S.W. 322; Wall v. Wilson, (Civ. 
App.) 145 S.W. 655; Texas Brokerage 
Co. v. John Barkley & Co., 128 S.W. 
431, 60 Tex.Civ.App. 466; Avant v. 
Watson, 122 S.W.' 586, 57 Tex.Civ. 
App. 304; Texas Brokerage Co. v. 
John Barkley & Co., 109 S.W. 1001, 
49 Tex.Civ.App. 632; Heatherly v. 
Little, (Civ.App.) 40 S.W. 445. 

19. Ind.—Thompson vy. Michigan 
Mut. Life Ins, Co., 105 N.E. 780, 56 
Ind.App. 502. 

Me.—Connor v. Giles, 76 Me. 132. 

Md.—City of Baltimore v. Carroll, 
96 A. 1076, 128 Md. 68. 

Mass.—Raymond Syndicate v. 
American Radio & Research Corpora- 
tion, 160 N.E. 821, 263 Mass. 147. 

Tex.—Gray v. Fussell, 106 S.W. 454, 
48 Tex.Civ.App. 261. 

[a] Other statements.—(1) It is 
the right of the jury to pass upon the 
evidence. Sudbury v. Penn Worsted 
Co., 263 F. 76. (2) The question iis 
for the jury. Prindle v. Kountz Bros. 
Co., 15 Pa.Super. 258. 

20. Fla.—Cameron & Barkley Co. 
v. Law-Engle Co.; 124 So. 814, 98 Fla. 
920; Paul v. Commercial Bank of 
Ocala, 68 So. 68, 69 Fla. 62; King v. 
Cooney-Eckstein Co., 63 So. 650, 66 
Fla. 246, Ann.Cas.1916C 163; South- 
ern Express Co. v. Williamson, 63 So. 
433, 66 Fla. 286,. L.R.A.1916C .1208; 
Johnson v. Louisville & N. R. Co., 52 
So. 195, 59 Fla. 305; Bass. v.. Ramos, 
50 So. 945, 58 Fla. 161, 138 Am.S.R. 
105; Starks v. Sawyer, 47 So. 513, 
56 Fla. 596; German-American Lum- 
ber Co. v. Brock, 46 So. 740, 55 Fla. 


Bilas 

Ill.—Miles v. Long, 174 N.E. 836, 
342 Ill. 589. 

Ind.—Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591. 


Mass.—Denny v. Williams, 5 Al- 
len 1. 
Mich.—Eastman v. Metropolitan 


pte Ins. Co., 199 N.W. 655, 227 Mich. 
92. 

N.C.—Tinsley v. City of Winston- 
Salem, 135 S.HE. 610, 192 N.C. 597; 
Greene v. Atlantic Coast Line R. Co., 
86 S:E: 339, 169 N.C. 532. 

Pa.—Hyatt v. Johnston, 91 Pa. 196. 

S.C.—Ashe v. Standard Oil Co., 84 
S.E. 412, 100 S.C. 107. 

Tex.—Beck v. American Rio Grande 
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er,?? and should not be taken from the jury and 
be passed upon by the trial court as a question of 
law,?* and that it is grave error to withhold such 
issues from the jury,?* formerly was heid, but, by 
reason of either express or implied repudiation, is 
no longer the rule. 
ence of some evidence,?*> or of a mere scintilla of 


Thus it is said that the pres- 


Land & Irrigation Co., (Civ.App.) 39 
S.W.(2d) 640; Merchants’ Bank of 
Kansas City v. Gallagher, (Civ.Anp.) 
8 S.W.(2d) 683; Moore v. Moore, (Civ. 
App.) 259 S.W. 322; Estes v. Bryant- 
Fort, Daniel Co., (Civ.App.) 140 S.W. 
1177. See Bock v. Fellman Dry Goods 
Co., (Civ.App.) 173 S.W. 582 [rey on 
other grounds (Commn,App.) 212 S.W. 
635] (recognizing rule). 

21. I1).—Skiles-Rearick & Co. v. 
Brooks, 215 Ill.App. 500. See Stewart 
v. Illinois Central R. Co., 201 Ill.App. 
187. 

Mo.—Charles v. Patch, 87 Mo. 450. 

N.Y.—Wynn v. Provident Life & 
Trust. Co. of Philadelphia, Pa., 99 N. 
F800; 206 SNEY. 701. 

Or.—Doherty v. Hazelwood Co., 175 
P. 849,177 PB. 432; 90 Or. 4753. Beaver 
v. Mason, Ehrman & Co., 143 P. 1000, 
WIS LOY eal 

Pa.—Heere v. Penn Nat. Bank, 28 A. 
688, 160 Pa. 314; Bellman v. Pittsburg 
&cAGy Ve RY: - COs 31 Pa Super wood: 

S.C.—Culbertson_v. Coca-Cola Bot- 
thing, Co., 154. Sib. 424, 157 S:C-352; 
Pinckney v. Atlantic Coast Line R. 
Co., 15-S_E. 964, 92 S.C. 528: 

Tex.—Wall v. Wilson, (Civ.App.) 
145 S.W. 655; Producers’ Oil Co. v. 
Barnes. (Civ.App.) -120 S.W. 1023 [aff 
PST Wie Wousn Lome ike to dsb ile 

[a] Duty.—It is the duty of the 
trial court to submit the issue to the 
jury. Brown v. Mobley, 135 S.E. 304, 
192 N.C. 470; Company A, First Regi- 
ment, North Dakota National Guard 
Training School v. Hughes, 205 N.W. 
722, 53 N.D. 291; Lower Main Street 
Bank v. Caledonian Ins. Co. 133 S.E. 
553, 185 SC. 155; Rowe v. Mercantile 
Nat. Bank, (Tex.Civ.App.) 47 S.W. 
(2d) 646; Trozzi v. McColl, (Tex.Civ. 
App.) 276 S.W. 961; Bennett v. Gulf, 
C..& S.. FE. Ry. Co., (Civ.Anp.) 159 S. 
W.132 [rev on other grounds 219 S.W. 
197,110 Tex. 262]; Bolt v. State Sav- 
ings Bank of Manchester, Iowa, (Tex. 
Civ.App.) 145 S.W. 707; Texas Broker- 
age Co. v. John Barkley & Co.,.128 8. 
W.. 431, 60 Tex.Civ.App. 466;.Cone v. 
Belcher, 124 S.W. 149, 57 Tex.Civ. App. 
493; Avant v. Watson, 122 S.W. 586, 
57 Tex.Civ:App. 304; Trimble v. Bur- 
roughs, 113 S.W. 551, 52 Tex.Civ.App. 
266; Texas Brokerage Co. v. John 
Barkley & Co., 109 S.W. 1001, 49 Tex. 
Civ.App. 632;. Citizens Ry. Co. v.. Grif- 
fin, 109 S.W. 999, 49 Tex.Civ.App. 569; 
Heatherly v. Little, (Tex.Civ.App.) 
40 S.W. 445. 

[b] Party may insist on submis- 
sion to the jury. Nixon v. Jacobs, 
53" S.W. 595, 22 Tex.Civ.App. 97. 

22. Effect of concurrent motions or 
of acquiescence in motion of adverse 
parties see infra § 428. 

23. Cameron & Barkley Co. v. Law- 
Engle Co., 124 So. 814, 98 Fla. 920; 
Southern Express Co. v. Williamson, 
63 So. 433, 66 Fla. 286, L.R.A.1916C 
1208; King v. Cooney-Eckstein Co., 63 
So. 650, 66 Fla. 246, Ann.Cas.1916C 
168; Geo. EH. Wood Lumber Co. v. 
Gipson, 58 So. 364, 63 Fla. 316, 323; 
Paul v. Commercial Bank of Ocala, 68 
So. 68, 69 Fla. 62; Starks v. Sawyer, 
47 So. 518, 56 Fla. 596. 

24. Rosevere v. Osceola Mills, 32 
A. 548, 169 Pa. 555. 

25. Davlin v. Henry Ford & Son, 
20 F.(2da) 317; Linkauf v. Lombard, 
S3U NE: 472, 137 NY. <417,938' *Am.S:R. 
748, 20 L.R.A. 48: Rogers-Hill & Co. 
v. San Antonio Hotel Co., (Tex.Civ. 
App.) 7 S.W.(2d) 601 [rev on other 
grounds (Commn.App.) 23 S.W.(2d) 
32 


walle 
{a] Test.—In order to warrant the 
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evidence,?* is not sufficient to authorize submission 
of the issue to the jury, and that, where there is a 
mere scintilla of evidence, the court should not leave 
the issue to be passed upon by the jury. 
which merely makes it possible for the facts in 
issue to be as alleged,?® or which raises a mere 
conjecture,?® surmise,®” or suspicion,®+ presents no 
question of fact®? for submission to the jury,*? and 
should not be left to the jury,** it being error to do 
so,*> the rule being that, to justify submission to 
the jury, the proof must be sufficient to raise more 
than a mere conjecture®® or surmise*’ that the fact 


TRIAL 
by testimony of 


dence is.?? 


27 Bvidence 


is proper,** and 
drawn from the 


is as alleged. So questions of fact, supported only 


trial court in submitting a question 
to the jury there must be some evi- 
dence that ought reasonably to satisfy 
a jury that the fact sought to be 
proved is established. Fiddler v. New 
York Cent. etc, R..Co, (iaNay.s. 721, 
64 App.Div. 100. 

26. Ellis v. Oliphant, 141 N.W. 415, 
159 Iowa 514; Johnson v. New York 
Cent., ete., R. Co., 65 N.E. 946, 173 N. 
Y. 83; Schoepflin v. Coffey, 56 N.E. 
502, 162 N.Y. 20; Dwight v. Germania 
incon 8 Nb 654. LOSMN Yip 841, 
57 Am.R. 729; Hemmens v. Nelson, 
HSIN NS. LT. 

27. Spruill v. Northwestern Mut. 
EI Se OO a1) Se Bees One OMN i Cage 4 ke 

28. Campbell v. Washington Light 
& Water Co., 88 S.H. 630, 171 N.C. 768. 

[a] Bxistence of fact is not proved 
by evidence of a subsequent condition 
merely consistent with its existence, 
so as to warrant submission of the 
question to the jury. Malvern Lum- 
ber Co. v. Sweeney, 172 S.W. 821, 116 
Ark. 56. 

29. Taylor v. Rowland Lumber 
Co., 139, S-E. 611, 194 N.C. 354; Camp- 
bell v. Washington Light & Water Co., 
88 S.E. 630, 171 N.C. 768. 

[a] Bare conjecture is in effect no 
evidence and should not be left to the 
jury. Poovey v. International Sugar 
Reed No. 2 Co., 133 S.H. 12, 191 N.C. 
722; Matthis v. Matthis, 48 N.C. 132; 
Sutton v. Madre, 47 N.C. 320. 

[b] Conflicting probabilities. — 
Where the party on whom the burden 
of proof rests is not able to remove 
the case from the field of conjecture 
into that of probability by evidence, 
with greater certainty than to leave 
one to choose between equally strong 
conflicting probabilities, no jury ques- 
tion is raised. Samulski v. Menasha 
Paper Co., 133 N.W. 142, 147 Wis. 285. 

30. Schoepflin v. Coffey, 56 N.E. 
502, 162 N.Y. 20; Hemmens v. Nelson, 
13 N.Y.S. 177; Bock v. Fellman Dry 
Goods Co., (Tex.Civ.App.) 173 S.W. 
582 [rev on other grounds (Commn. 
App.) 212 S.W. 635]. 

[a] Mere surmise 
law no evidence. Murphy v. Galves- 
ton, etc., R. Co., (Civ.App.) 96 S.W. 
940 [rev on other grounds 101 S.W. 
439, )100 }Tex. 490; 9° ERANS: 762]. 

31. Bock v. Fellman Dry Goods 
Co., (Tex.Civ.App.) 173 S.W. 582 [rev 


is deemed in 


on other grounds (Commn.App.) 212 
S.W. 635]. 
[a] Mere suspicion is deemed in 


law no evidence. Murphy vy. Galves- 
ton, ete, R. Co., (Civ-App.) 96 S.W. 
940 [rev on other grounds 101 S.wW. 
As0y 000 UNex 40 0S Oe Ta AUN Sei Geile 

32. Bock v. Fellman Dry Goods 
Co., (Civ.App.) 173 S.W. 582 [rev on 
other grounds (Commn.App.) 212 S. 
W. 635]. 

33. See cases supra notes 25-32. 

34. Boeckmann y. Valier & Spies 
Milling Co., (Mo.App.) 199 S.W. 457; 
Whittington v. Virginia Iron, Coal & 
Coke Co., 103 S.E. 395, 179 N.C. 647; 
Seagraves v. City of Winston, 83 S. 
EK. 251, 167 N.C. 206; Crescent Liquor 
Co. v. Johnson, Vaughan & Co., 76 S. 
BOD LO LOEN Coe 74: 

35. Green v. Baltimore, 135 
Co., 14 Pa.Dist. 289. 

36. O’Connor v. Mennie, 146 P. 674, 


ete., 


169, Cal. 2177 Jno. Le Witney. -lne, Vi 
Sierra Ry. Co. of California, (Cal. 
Apps) sit BeN(20)) Albee ROSS BV oan 
Francisco-Oakland Terminal Rys. 
Co. 191 P7035 47, Cal-App. i532. 

S7. O’Connor v. Mennie, 146 P. 674, 
169 Cal; 217; Jno. L.. Witney, Ine. v. 
Sierra. Ry Co. of California, | (Cal: 
App?) : by Cad) Valo ROSS aivesusanl 
Francisco-Oakland Terminal Rys. Co., 
191 P7103, 47_ Cal. Apps 753. 

&8.° Ehrhart v. York Rys. Co., 162 
A. 810, 308 Pa. 566; Zimmerman v. 
Pennsylvania R. Co., 153 A. 721, 302 
Pa. 406; McNulty v. Joseph Horne 
Co., 148° A. 105, 398° Pa. 244: “Saxman 
Vel) MeCormick, 1225 4.9,296,.) 278" Pa: 


268. 
Whrhart v. York Rys. Co., 162 
A. 810, 308 Pa. 566; Zimmerman v. 
Pennsylvania R. Co,, 153 A. 721, 302 
Pa. 406; McNulty v. Joseph Horne 
Co., 148 A. 105, 298 Pa. 244; Saxman 
v. McCormick, 122 A. 296, 278 Pa. 268. 
40. Johnson County Savings Bank 
v. Redfearn, 125 S.W. 224, 141 Mo. 
App. 386; Walker v. Erwin, 106 S.W. 
164, 47 Tex.Civ.App. 637. 
41. Ark.—St. Louis, I. M. & S. Ry. 
ger aes ork 171 S.W. 869, 116 


N.Y.—De Gogorza v. Knickerbock- 
er. Ins: €o., 65 N.Y. 232: 

N.C.—Taylor v. Rowland Lumber 
Co:, 139S°;E. 611, 194 N-Cr 354; Poeo- 
vey v. International Sugar Feed No. 
2°Co., 1338)S:Ey 225 191 ING. 7223 Crate 
& Wilson yv. Stewart & Jones, 79 S.E. 
1100, 163 N.C. 531; Spruill v. North- 
western Mut. L. Ins. Co.,; 27 S.E. 39, 
120 N.C. 141; Matthis v. Matthis, 48 
ee 132; (Sutton y.. Madre, 47. N.C; 

Okl.—Snyder v. Stribling, 89 P. 222, 
18 Ok}. 1685 aft, 30 S.Ct. 73) 215° U.S: 
261, 54 L.Ed. 186]. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Williams, (Civ.App.) 117 S. 
W. 10438 [aff 125 S.W. 881, 103 Tex. 
228]; Chicago, Rock Island, etc., R. 
Co. v. Harton, 81 S.W. 1236, 36 Tex. 
Civ.App. 475. 

42. U.S.—Wyandotte, ete., R. Co. 
v. King Bridge Co., 100 F. 197, 40 C. 
CrAWS 2.01 

Mich.—Cronin v. Philadelphia Fire 
Assoc., 77 N.W. 648, 119 Mich. 74. 

Mo.—Thomure v. St. Louis & S. FE. 
R. Co., 177 S.W. 708, 191 Mo.App. 640. 

Neb.—Anderson v. Chicago, ete., R. 
Cov, 120) SNOW ba 84 Neb. Sluletos 
Am.S.R. 626; Holdrege v. Watson, 96 
N.W. 67, 1 Neb. (Unoff.) 687. 

N.Y.—McLean v. Studebaker Bros. 
Co. of New York, 117 NB) 951, 221 N. 


Dasowe tripe ih WNelb slats alsa lO sa addon alice nia 
Dennistoun, 21 N.Y. 386, 19 How.Pr. 
126; Carpenter v. Smith, 10 Barb. 


668; Railway Advertising Co. v. Pos- 
ner, 71 N.Y.S. 742,.35 Mise. 285. 
Pa.—Lower v. Clement, 25 Pa. 63; 
Brooks v. Pennsylvania R. Co., 2 Pa. 
Super. 581, 39 Wkly.N.Cas. 212. ~ 
Tex.—McCullough v. Hurt, (Civ. 
App.) 175 S.W. 781; Kampmann v. 
McCormick, (Civ.App.) 99 S.W. 1147. 
Wash.—Thoresen v. St. Paul & Ta- 


coma,, Humber’ Cos 13042) 6457.78 
Wash. 99. 
{a] Reason for rule.—To allow a 


case to go to the jury when there is 
no evidence thereon is to make the 
jury pass upon a question of law and 


[§ 324] (bbb) Kentucky Rule. 
is stated that, where there is any,**® or where there is 


[§§ 323-824 


one witness, cannot be withdrawn 


from the jury*’ no matter how strong opposing evi- 
The opinion of the trial court as to the 
evidence does not affect the question of submis- 
sion or withdrawal.*° 
evidence to support an issue, it should not be sub- 
mitted to the jury,*! and it is erroneous to do so,** 
so that a refusal of the court to submit the issue 


However, where there is no 


such issue may properly be with- 
jury. 
While the rule 


to destroy the well established 
boundary between the two parts of the 
tribunal. Carpenter v. Smith, 10 
Barb. (N.Y) 663. 

Functions of court and jury as to 
questions of law and fact in general 
see Supra § 513: 

43. Ala.—Southern Bell Tel., etc., 
Co. v..Mayo, 33-So. 16, 134 Ala. 641; 
Wright v. Burt, 5 Ala. 29. 

Colo.—Denver Jobber’s Assoc. Vv. 
Rumsey, 71 P. 1001, 18 Colo.App. 320. 

D.C.—Adams Express Co. v. Adams, 
29 App.D.C. 250. 

Iowa.—Gillespie v. Ashford, 101 N. 
W. 649, 125 Iowa 729; Murphy v. Chi- 
cago, ete., R. Co., 45 Iowa 661. 

Me.—Connor v. Giles, 76 Me. 132. 

Tex.—Texas Indemnity Ins. Co. v. 
White, (Civ.App.) 37 S.W.(2d) 277; 
Texas, éte. Ri Co. ve Willard, “Civ. 
App.) 98 S.W. 220; International Or- 
der of Twelve K. & D. T. v. Boswell, 
(Civ.App.) 48 S.W. 1108; San Anto- 
nio, ete., R. Co. v. Griffin, 48 S.W. 542, 
20 Tex.Civ.App. 91. 

44. Ariz.—-Ettlinger v. Collins, 213 
PAVLOOZ a2 beeAT izle os 

Cal.—Selden v. Cashman, 20 Cal. 
56, 81 Am.D. 93. \ 

Colo.—Savage v. Pelton, 27 P. 948, 
1 Colo.App. 148. 

Ill.— Frazer v. Howe, 106 Ill. 563. 

Ind.—Ohio, etce., R. Co. v. Dunn, 36 


N.E. 702, 37 N.E. 546, 138 Ind. 18; 
Weis v. Madison, 75 Ind. 241, 39 Am. 
RS 3. 

Md.—Baltimore; ete; ) aR. Co; 4. 


State, 18 A. 969, 71 Md. 590. 

Mass.—Hillyer v. Dickinson, 28 N. 
BE. 905, 154 Mass. 502. ; 

Mont.—Tague v. John Caplice Co., 
72 P. 297, 28 Mont. 51. 

Neb.—Dodds v. McCormick Har- 
vesting Mach. Co., 87 N.W. 911, 62 
Neb. 759; Morgan vy. Sione, 93 N.W. 
743, 4 Neb. (Unoff.) 115. 

N.J.—Sommers vy. Myers, 54 A. §12, 
69 N.J.Law 24. 

Ohio.—Ruffner v,. Cincinnati, etc., 
R. Co., 5 OhioDec. (Reprint) 569, 6 
Am.L.R. 685, 3 Cinc.L.Bul. 267. {aff 34 
OhioSt. 96]. 

192° Pe. 


Or.—Marsters  v. 
907, 97 Or. 567%. 

Pa.—Hyatt v. Johnston, 91 Pa. 196; 
McCracken v. Roberts, 19 Pa. 390. 


Isensee, 


Wash.—Anderson y. Harper, 70 P. 
965, 30 Wash. 3878. 
Wis.—Turner v. Lehrman, 141 N. 


W. 1009, 153 Wis. 547. 

[a] Duty.—In such case the with- 
drawal is a duty of the court. Sav- 
age v. Pelton, 27 P. 948, 1 Colo.App. 
148; Tague v. John Caplice Co., 72 P. 
297, 28 Mont. 51; Ebersole v. Sapp, 
(Tex.Civ.App.) 160 S.W. 1137 [rev on 
other grounds (Commn.App.) 208 S. 
W. 156], 

45. Massachusetts Bonding & In- 
surance Co. v. Dale, 50 S.W.(2da) 40, 
244 Ky. 50; Payne v. High Splint 
Coal Co., 40 S.W.(2d) 299, 239 Ky. 
634; Myers v. Franklin, 34 S.W.(2d) 
234, 236 Ky. 758; Massachusetts Mut. 
Life Ins: Co. v. Bush, 33. S.Wi(2d) 
351, 236 Ky. 400; Terrell v. Flack’s 
Adm’r, 33 S.W.(2d) 28, 286 Ky. 325; 
Woods vy. Jaglowicz, 32 S.W.(2da) 1, 
235 Ky. 6387; Creasy v. Bunch, 22 S 
W.(2d) 446, 232 Ky. 56; Lyne v: Cen- 
tral Trust Co. of Owensboro, 16 S.W. 
(2d) 452, 228 Ky. 802; Hartman v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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some,’ or a seintilla of 47 competent*® and relevant!® 
evidence,®° with all inferences which the jury may 
dvaw for the party advancing the proof,®! tending®? 
to support a material issue well pleaded,®* such is- 
sues may,°* should,®® or must®® be submitted to the 
jury, even though the evidence overwhelmingly sup- 
ports one contention,®* and that it is error not to do 
so,°* the terms used are so defined by the courts as to 
But where there 
is a total failure of evidence to support a given 


change the meaning of the rule.°° 


it is error to submit 


‘Gann’s Adm’r, 10 S.W.(2d) 1115, 226 
Ky. 367; Bray-Robinson Clothing Co. 
v. Higzins; 276.S.W. 129, 210 Ky. 432; 
Okrent v. Raffa, 266 S.W. 1079, 206 
Ky. 211; Pickrell & Craig Co. v. Bol- 
linger-Babbage Co., 264 S.W. 737, 204 
Ky. 314; White v. Olive Hill Fire 
Brick Co., 185 S.W. 107, 169 Ky. 834; 
Wer ots: pg amuUeis Con jv. a. ML Gil- 
more & Co., 134 S.W. 169, 142 Ky. 166; 
Union Light, Heat & Power Co. v. 
Younge’s Adm’r, 133°S.W. 991, 141 Ky. 


proposition, 


805; Asher v. Asher, 132 S.W. 415, 
141 Ky. 268; Owensboro City R. Co. 
v. Robertson, 104 S.W. 707, 31 Ky.L. 
1047; Meade v. Ashland Steel Co., 
thee R21 125 Ky.) 114s 30) Koya, 

46. Iseman v. Hayes, 46 S.W.(2d) 


110, 242 Ky. 302; Smith v. Garrison, 
208 SW. 293, 32 Ky. 1278. 

47. Bergman v. Solomon, 136 S.W. 
1010,.143 Ky. 581. 

48. Massachusetts Bonding & In- 
surance Co. v. Dale, 50 S.W.(2d) 40, 
244 Ky. 50. 

49. Massachusetts Bonding & In- 
surance Co. v. Dale, supra. 

56. Beaver Dam Coal Co. v. Daniel, 
13S WAC2E)) 254, 227" Ky 23k Cin-= 
einnati, N.“O. & TT. PP. Ry. Co. ve Jones’. 
Adm x, (186) SIWe89N, 2 Cl Key Le 


51. Westchester Fire Ins. Co. v. 
Crume, 4 S.W.(2d) 716, 223 Ky. 707. 

52. Payne v. High Splint Coal Co., 
40 S.W.(2d) 299, 239 Ky. 634; Smith 
v. Garrison, 108 S.W. 293, 32 Ky.L. 
1278. 

53. Westchester Fire Ins. Co. v. 


Crume, 4 S.W.(2d) 716, 223 Ky. 707. 

54. See cases infra this note. 

[a] Other statements.—(1) Ques- 
tion is for the jury. Massachusetts 
Bonding & Insurance Co. v. Dale, 50 
S.W.(2d) 40, 244 Ky. 50; Myers v. 
Franklin, 34 S.W.(2d) 234, 236 Ky. 
758; Massachusetts Mut. Life Ins. 
Co, v.._ Bush, 33 S.W. (2d) 351, 236 Ky. 
400; Terrell v. Flack’s Adm’r, 33 S. 
W.(2d) 23, 236 Ky. 325; Woods v. 
SALILOWICZ, (oe SW Cad) le (235 Key: 
637; Creasy v. Bunch, 22 S.W.(2d) 
446, 232 Ky. 56; Lyne vy. Gentral 
Trust Co. of Owensboro, 16 S.W.(2d) 
452, 228 Ky. 802; Hartman v. Gann’s 
Adm’r, 10 S.W.(2d) 1115, 226 Ky. 367; 
Bray-Robinson Clothing Co. v. Hig- 
gins, 276 S.W. 129, 210 Ky. 432; Ok- 
rent v. Raffa, 266 S.W. 1079, 206 Ky. 
211; Pickrell & Craig Co. v. Bolling- 
er-Babbage Co., 264 S.W. 737, 204 Ky. 
314; White v. Olive Hill Fire Brick 
Co., 185 S.W. 107, 169 Ky. 834; Union 
Light, Heat & Power Co. v. Young’s 
Adim’r, 133 Siw. 991, 141 Ky. 805; 
Asher v. Asher, 132 S.W. 415, 141 Ky. 
268; Smith v. Garrison, 108 S.W. 293, 
32 Ky.L. 1278; Owensboro City R. Co. 
v. Robertson, 104 S.W. 707, 31 Ky.L. 
1047; Meade v. Ashland Steel Co., 100 
SES belo kiya MAS 80 Pky sn G4: 
(2) Where’ there is evidence to sus- 
tain the issue, the question and deci- 
sion of every issue of fact is exclu- 
sively for the jury. Beaver Dam Coal 
Co. v: Daniel, 13 S.W.(2d)) 254, 227 
Ky. 423. 

55. Payne v. High Splint Coal Co., 
40 SW. (2d) 299, 239 Ky. 634; Stan- 
ley’s Adm’r v. Duvin Coal Co., 36 S. 
W:.C20) 630.5287 Ky. 8135 Cincinnati, 
N. O. & F. P. Ry. Co. v. Jones’ Adm’r, 
U865S. Wis 8909 bi helcy, 115 

56. Iseman v. Hayes, 46 S.W.(2d) 
110,242 Key. 302; 5 Westchester Fire 
Ins. Co. v.iCrume) 4° S.W.C2d) 716; 


Zooey ars 
57. Iseman vy. Hayes, 46 S.W.(2d) 


TRIAL 


to the jury.®°® 


the proposition 


LUO 242 Ky. 802. 
58. W. B. Samuels & Co. v. T. M 
GDOre & Co., 134 S.W. 169, 142 Ky. 
59. See cases infra this note. 
[a] “Any evidence.”—Testimony 


raising mere Surmise or suspicion of 
existence of facts falls short of being 
“any evidence.” Seybold v. Johnson, 
(nex: CiveApp:)n Ties Ww. C20)" 899: 
[b] “Evidence” (1) sufficient for 
the jury means something of sub- 
stance and consequence (Park Cir- 
cuit & Realty Co. v. Ringo’s Guardian, 
46 S.W.(2d) 106, 242 Ky. 255; Cecil 
Ve, Oertel Cor, 340" Sawada), 328; 239 
Ky. 825; Broyles v. Able, 271 S.W. 
1040, 208 Ky. 672; Newman v. Dixon 
Bank & Trust Co., 265 S.W. 456, 205 
Ky. 81), (2) not a vague (Park Circuit 
& Realty Co. v. Ringo’s Guardian, su- 
pracy Cecil ve) Ocrtel= Co. supra: 
Broyles vy. Able, supra; Newman v. 
Dixon Bank & Trust Co., supra), (3) 
uncertain (Park Circuit & Realty Co. 
v. Ringo’s Guardian, supra; Cecil v. 


Oertel Co., supra; Broyles v. Able, 
supra; Newman y. Dixon Bank & 
Trust Co., supra), (4) or irrelevant 


matter (Park Circuit & Realty Co. v. 
Ringo’s Guardian, supra; Broyles v. 
Able, supra; Newman v. Dixon Bank 
& Trust Co., supra)- (5) lacking in 
quality of proof or fitness to induce 
conviction (Park Circuit & Realty Co. 
v. Ringo’s Guardian, supra; Cecil v. 


Oertel Co., supra; ‘Broyles v. Able, 
supra; Newman v. Dixon Bank & 
Trust Co., supra). 


[c] “Scintila of evidence,” war- 
ranting submission of the issue to the 
jury, means probative and convinc- 
ing evidence of something of sub- 
stantial and relevant consequence, 
not vague, uncertain, and irrelevant 
matter, giving rise to chimerical 
probability. Duft “vs “May, 542 S.W. 
(2d) 4, 345 Ky. 731. 

60. Holtzclaw v. Spears, 200 S.W. 
2, 178 Ky. 833;,. W. B. Samuels & Co. 
v.. T. M. Gilmore & Co., 134 S.W. 169, 
142 Ky. 166. 

61. Cross references: 


Demurrer to evidence see infra §§ 
365-383. 

Directed verdict see infra §§ 415- 
458%. 

Dismissal or nonsuit see infra §§ 
388-414. 


Existence and abrogation of scintilla 

rule in general see supra § 322. 
Kentucky rule see infra § 326. 
Where evidence makes prima facie 

case see infra § 327. 

Where evidence supports verdict see 

infra § 328. 

62. Ga. aerate v. Central of Geor- 
gia Ry. Co., 78 S.E. 132, 12 Ga.App. 663. 

N.J.—Riebenback v. Rubens, 130 A. 
542, 102. N.J.Law. 186; Overend vy. 
Kiernan, 137 A. 881, 5 N.J.Misc. 704 
[aff 143 A. 357, 105 N.J.law 112]: 

Ohio.—Green v. C. L. & A. Traction 
Cow so OhloCir. ty sie: 

Okl.—Ohio Fuel Co. v. McKain, 229 
BP.) 414,103 Okl. 1215, St. Louis, ete., 
R. Co. v. Akard, 159 P. 344, 60 Okl. 4. 

R.I.—Souza v. United Electric Rys. 
Co., 148 A. 780, 49 R.I. 430; Morris 
Plan Co. of Rhode Island v. Fire- 
man’s Fund Ins. Co., 141 A. 182, 49 R. 
I. 159; W. P. Hamblin, Ine., v. New- 
a Fire Ins. Co., 1389 A. 212, 48 R.I. 
4738. 

Wis.—Kielich v. Whittaker, 198 N. 
W. 270, 183 Wis. 470; Habeck v. Chi- 
Capo ceN. We Rye Co: ds2ZeN OW: 618, 
146 Wis. 645, Ann.Cas.1912C 485; 


all reasonable,"! although conflicting,‘ 
which a jury may draw from it for the party ad- 
vaneing the proof,’+ reasonably’® tending’® to sup- 
port plaintiff’s contentions or theories,‘7 or well 
pleaded cause of action,*® or defendant’s theory’? 
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[§ 325] ccc. Submission or Withdrawal of Cause 
of Action or Defense®!—(aaa) In General. 
jurisdictions the rule is settled that if there is any,°* 
some,°? or a seintilla of®* eredible,®® competent,®® or 
real®? evidence,®* however meager,®® or weak,?° with 


In some 


9 


inferences*® 


Kersten v. Weichman, 114 N.W. 499, 
PIR VV Se de 

63. Vickery v. Swicord, 106 S.E. 
92, 151 Ga. 145; Clippinger v. Stur- 
geon, 5 OhioApp. 233. 

64. Carraway v. Graham, 118 So. 
807, 218 Ala, 453. 

65. Kielich v. Whittaker, 198 N. 
W. 270, 183 Wis. 470; Habeck v. Chi- 
eago & N. W. Ry. Co., 132 N.W. 618, 
146 Wis: 645, Ann.Cas.1912C~ 485; 
Kersten v. Weichman, 114 N.W. 499, 
135 Wass de 

66. Continental Lumber Co. v. Ed. 
Munshaw & Co., 109 N.W. 760, 77 
Neb. 456; Ohio Fuel Co. v. McKain, 
2290 414, 103 OK. L248 Ste Louis, 
ete. Re Co. v. Akard, 159 P. 344, 60 
Ok}. 4. 

67. Souza v. United Hlectric Rys. 
Co., 143 A. (780, 49 Ril. 430. 

68. In re jones’ Hstate, 195 N.W. 
930, 111 Neb. 166; Sorensen v. Town- 
send, 109 N.W. 749, 77 Neb. 499; Clark 
v. Slaughter, 109 N.W. 556, 129 Wis. 


642. 
69. Overend v. Kiernan, 137 A. 881, 
5 N.J- Mise. 704 [aff 143 A. 357, 105 


N.J.Law 112). 

70. Young v. Town of West Hart- 
ford, 161 “A.f523. 115 sConns 384. 

71. Habeck v. Chicago & N. W. 
Ry. Co., 132 N.W. 618, 146 Wis. 645, 
Ann.Cas,1912C 485; Kersten vie 
Weichman, 114 N.W. 499, 135 Wis. 1; 
Clark v. Slaughter, 109 N.W. 556, 
129 Wis. 642. 

72. Clark v. Slaughter, supra. 

73. Morris Plan Co. of Rhode Is- 
land v. Firemen’s Fund Ins. Co., 141 
A. 182, 49 R.I. 159; Kielich v. Whit- 
taker, 198 N.W. 270, 183 Wis. 470. 

74. Morris Plan Co. of Rhode Is- 
land v. Firemen’s Fund Ins. Co., 141 A. 
182,49) R.1-159" Clark veSlaughter, 
109 N.W. 556, 129 Wis. 642. 


75. Ohio Fuel Co. v. McKain, 229 
By 414, 103 OK. 121. St. Lovistetcy 
R. Co, v. Akard, 159 P. 344, 60 Okl. 4. 


76. In re Jones’ Estate, 195 N.W. 
930, 111 Neb. 166; Continental Lum- 
ber Co. v. Ed. Munshaw & Co., 109 N. 
W. 760, 77 Neb. 456; Sorensen vy. 
Townsend, 109 N.W. 749, 77 Neb. 499; 
Clippinger v. Sturgeon, 5 OhioApp. 
233; Ohio Fuel Co. v. McKain, 229 
P. 414, 103 Okl. 121. 

77. Vickery v. Swicord, 
92, 151 (Ga. 145; 
ce NW. Ry Co 


106 S.E. 
Habeck v. Chicago 
132 N.W. 618, 146 


Wis. 645, Ann.Cas.1912C 485; Kersten 
v. Weichman, 114 N.W. 499, 135 
Wis. 1. 

78. Ala.—Carraway v. Graham, 
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Ga.—-Binion v. Central of Georgia 
Ry. Co., 78 S.H. 132, 12 Ga.App. 663. 

Neb.—In re Jones’ Estate, 195 N. 
W. 930, 111 Neb. 166. 

N.J.—Riebenback v. Rubens, 130 A. 
542, 102 N.J.Law 186; Overend vy. 
Kiernan, 137 A. 881, 5 N.J.Mise. 704 
fatigtesr As 3%, 105 'N. J. Law PLZ); 

Ohio. —Clippinger v. Sturgeon, 5 
OhioApp. 233. 

Ok1.—Ohio Fuel Co. v. McKain, 229 
P. 414, 103 Okl. 121. 

R.I.—Souza yv. United Electric Rys. 
Co., 143 A. 780, 49 R.I. 4380; Morris 
Plan Co. of Rhode Island v. Firemen’s 
Fund Ins. Co., 141 A. 182, 49 R.I. 159; 
W. P. Hamblin, Inc. v. Newark Fire 
INS 1CO.;) L380 VAS 2 AS a Lema tise 

Wis.—Kielich vy. Whittaker, 198 N. 
W. 270, 183 Wis. 470; Clark vy. Slaugh- 
ter, 109 N.W. 556, 129 Wis. 642. 

79. Continental Lumber Co. v. Ed. 
Munshaw & Co., 109 N.W. 760, 77 Neb. 
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or defense,®® the case may,®? should,*? or must** 
be submitted to the jury, under proper instructions,** 
even though the evidence greatly preéponderates for 
one party.8® Conversely, if there is any*® evidence’? 
from which inferences of fact may reasonably be 
deduced to support plaintiff’s cause,** which tends 
to establish such cause,*® the trial court should not 


456; Habeck v: Chicago & N. W. Ry. 
Co., 132 N.W. 618, 146 Wis. 645, Ann. 
Cas.1912C 485; Kersten v. Weichman, 
114 N.W. 499, 135 Wis. 1. 

80. Sorensen v. Townsend, 109 N. 
W. 749, 77 Neb. 499. 

81. Riebenack v. Rubens, 130 A. 
542, 102 N.J.Law 186; Overend v. 
Kiernan, 137 A. 881, 5 N.J.Misc. 704 
[aff 143 A. 357, 105 N.J.Law 112]. 

82. Ga.—vVickery v. Swicord, 106 
S.E. 92, 151 Ga. 145; Binion v. Central 
of Georgia Ry. Co., 78 S.E. 132, 12 Ga. 
App. 663. 

Neb.—In re Jones’ Estate, 195 N.W. 
930, 111 Neb. 166; Continental Lum- 
ber Co. v. Ed. Munshaw & Co., 109 
N.W. 760, 77 Neb. 456; Sorensen v. 
Townsend, 109 N.W. 749, 77 Neb. 499. 

Ohio.—Clippinger v. Sturgeon, 5 
@OhioApp: 233: > Green v...C., LE. & A. 
Traction Co., 33 OhioCir.Ct. 316. 

Okl.—Ohio Fuel Co. v. McKain, 229 
Padded Os Okla 1 20s ot, lOuls), CLG. 
R. Co. v. Akard, 159 P. 344, 60 Okl. 4. 

Wis.—Clark: v. Slaughter, 109 N.W. 
556, 129 Wis. 642. 

83. Carraway v. Graham, 118 So. 
807, 218 Ala. 453; Souza v. United 
Electric Rys. Co., 143 A. 780, 49 R.I. 
430; Morris Plan Co. of Rhode Is- 
land v. Firemen’s Fund Ins. Co., 141 
Aes 249 Ry Loo) Wake. bamplin: 
Ine. v. Newark Fire Ins. Co., 139 A. 
212, 48 R.I. 473; Habeck v. Chicago 
& N. W. Ry. Co., 132 N.W. 618, 146 
Wis. 645, Ann.Cas.1912C 485; Kersten 
v. Weichman, 114 N.W. 499, 135 
Wis. 1. 

84 Continental Lumber Co. v. Ed. 
Munshaw & Co., 109 N.W. 760, 77 Neb. 
456 : : 


85. Carraway v. Graham, 118 So. 
807, 218 Ala. 453. 

86. Standard Cooperage (Co. v. 
Dearman, 86 So. 5387, 204 Ala. 553; 


Southern States Fire Ins. Co. of Bir- 
mingham vy. Kronenberg, 74 So. 63, 
199 Ala. 164; Louisville & N. R. Co. v. 
Jenkins, 72 So. 68, 196 Ala. 136; An- 
derson vy. Corona Coal & Iron Co., 69 
So. 601, 194 Ala. 175; Sharum v. Shar- 
um, 200 P. 176, 82 Okl. 266. 

87. James v. Bell, 77 So. 998, 201 
Ala. 336; Morrison v. Clark, 72 So. 
305, 196 Ala. 670. 

88. Sharum v. Sharum, 200 P.'176, 
82 Okl. 266. 

[a] Evidence tending to establish 
defense should be disregarded. 
Sharum vy. Sharum, 200 P. 176, 82 Okl. 
266. 

[b] Inference need not necessarily 
be drawn in order to make the text 
rule applicable. Sharum y. Sharum, 
200 P. 176, 82 Okl. 266. 

89. Standard Cooperage Co, v. 
Dearman, 86 So. 537, 204 Ala. 558; 
James v. Bell, 77 So. 998,201 Ala. 336; 
Southern States Fire Ins. So. of Bir- 
mingham v. Kronenberg, 74 So. 63, 
199 Ala. 164; Morrison y. Clark, 72 
So. 305, 196 Ala. 670; Louisville & N. 
R. Co. v. Jenkins, 72 So. 68; 196 Ala. 
136; Anderson v. Corona Coal & Iron 
Co., 69 So. 601, 194 Ala: 175. 

90. City of Baltimore v. Leonard, 
99 A. 891, 129 Md. 621. 

91. U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., 238 F. 657, 
HbwE Cr@rAs 5,07. 

Jll.—Allen v. United States Fidelity 
& Guaranty Co., 109 N.B. 1035, 269 
Ill. 234 [aff 193 Tll,App. 193]; Nyman 
v. Manufacturers’ & Merchants’ Life 
Ass'n, 104 N.E. 653, 262 11]. 300 [rev 
182 Ill.App. 511]; Alton Mfg. Co. v. 
Garrett Biblical Institute, 90 N.E. 
704, 243 Ill. 298; Libby v. Cook, 78 N. 
BH. 599, 222 Tl. 206 [aff 123 111. App. 
574]; Provenzano y. Illinois Cent. R. 


William 


TRIAL 


Co., 263 IllApp. 530; Piersol v. Mas- 
sachusetts Mut. Life Ins. Co., 260 Ill. 
App. 578; Garlinski v. Chicago City 
Ry. Co., 257 Ill.App. 414; Kaldunski 
v. Chicago City Ry. Co., 250 Ill.App. 
475; Snedden v. Illinois Cent. R. Co., 
234 Ill.App. 234; Woodbury v. Ocean 
Accident & Guarantee Corporation, 
205 Ill.App. 387; Bisel v. Kerens-Don- 
newald Coal Co., 169 IllApp. 8; 
Cromwell vy. Davies, 163 Ill-App. 152; 
Enright v. Current, 149 Ill.App. 636; 
Chicago & J..E. Ry. Co. v. Huff, 122 
Ill. App. 183; Ward v. Chicago, 15 Ill. 
App. 98. See Spiehs v. Insull, 207 Ill. 
App. 256; Sylvester v. Bloomington & 
N. Ry. & Light Co., 190 Ill.App. 495: 

Iowa.—Murphy v. Chicago, etc., R. 
Co., 45 Iowa 661. 

Md.—Patapsco Loan Co. of Bal- 
timore City v. Hobbs, .98 A. 239, 129 
Md. 9. 

Mo.—Goucan v. Atlas Portland Ce- 
ment Co., 298 S.W. 789, 317 Mo. 919; 
Hadley v. Orchard, 77 Mo.App. 141. 

N.C.—Shaw v. National Handle Co., 
124 S.B. 325, 188 N.C. 222; Manufac- 
turers’ Finance Co. v. Amazon Cotton 
Mills Co., 121 S.E. 439, 187°N.C. 2338; 
Hancock v. Southgate, 119 S.E. 364, 
186 N.C. 278. 

Or.—Cram vy. Powell, 197 P. 280, 100 
Or. 708; Kearney v. Oregon R. & Nav. 
Co; 1157593, D9 Ors 12. 

S8.C.—Patriek v. City Council of 
Charleston, 162 S.E. 749, 164 S.C. 507; 
Sanders y. Charleston Consol. Ry. & 
Lighting (Co.;-156,S.E. 874,, 159, S:c. 
266; Huggins v. Atlantic Coast Line 
R. Co., 155°S.E., 639, 158 S.C. 501s. Tyn- 
er v. Atlantic Coast Line R. Co., 146 
S.E. 663, 149 S.C. 89; Young v. Corbitt 
Motor Truck Co., 146 S'E:.534, 148 S.C. 
511; Huggins v. Commercial & Sav- 
ings Bank, 140 S.H..177,.141'S.C. 480; 
Baker. v. Metropolitan Life Ins. Co., 
91 S.E. 324, 106 S.C. 419: Maples v. 
Spencer, 81 S.E.'483, 97 S.C. 331; Ben- 
nett v. Southern Ry.-Carolina Divi- 
sion, 79 S.H...710, 98 S.C.+42 [aff 34 
S.Ct.. 566, 233°U.S. 80, 58 Lid. 860]; 
ae aa v. Doty, 34 S.E. 68,:56 S.C. 


Tex.—Spark v. Lassater, (Tex.Civ. 
App.) 234 S.W. 717. 

$2. Ela.—Geo. E. Wood Lumber 
ae v. Gipson, 58 So. 364, 63 Fla. 316, 

Ind.—Wolfe v. Griner, 119 N.E. 839, 
67 Ind.App. 698. 

Mo.—Hurst v. Nineteen Hundred 
and Nine Min. Co., 141 S.W. 470, 160 


Mo.App. 53. 
N.Y.—Steinle v. Metropolitan St. R. 
Cor, 4. NGS. : 482% 69: App. Div. S86 


[quot New York Journal Pub. Co. v. 
Fy, Simpson Advertising 
Aewigte 106 N.Y.S. 858, 859, 56 Misc. 


8.C.—Logan y. Atlanta, etc. Air 
ine Rs(Co., G4 SLE. VOLS is82, SiO. Glo. 


Tex.—Davis v. Hill, (Civ.App.) 272 


S.W. 291 


93.. Cram v. Powell;197 P. 280, 100 


Or. 708; Baker, v. Metropolitan Life 
Ins. Co., 91 S.E. (824, [1065.8 Ce (419i 


Maples v. Spencer, 81 S.E. 488, 97 S.C. 
331; Bennett v. Southern Ry.-Caro- 
lina Division, 79 S.E. 710, 98 S.C. 42 
Lana S.Ct. 566, 233°U.S, 80,'58 L.Ed. 

94 Young v. Corbitt Motor Truck 
Co., 146 S.E. 534, 148 S.C. 511. 

95. Spark v. Lassater, (Tex.Civ. 
App.) 234 S.W. 717. 

S6. Maples v. Spencer, 81 S.E. 483, 
Ose Op Sisal 
Baker v. Metropolitan Life 
Ins. €o.,.291 Sis 324) S10GNSI ON aor 
oles v. Spencer, 81 S.E. 483, 97 S. 


98. Ill.—Molloy vy. Chicago Rapid 
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withdraw the case from the jury.®® In other juris- 
dictions this rule that if there is any,?! or some?” 
competent,°®* legal,®4 material,®® pertinent,?® or rel-. 
evant®? evidence,®* which when taken as true®® and 
considered most favorably for the party advancing 
evidence,! with all legitimate? and reasonable*® in- . 
ferences which a jury might draw from it, is legally 


Transit Co., 166 N.E. 530, 335 Ill. 164; 
Shannon v. Nightingale, 151 N.E. 573, 
321 Ill. 168; Waschow v. Kelly Coal 
Co., 92 N.E 308, 245 Ill. 516; Adams 
v. Cleveland, C.,.C. & St. Ll.) Ry. -Co., 
90 N.E. 382, 243 Ill. 191; Donnelly v-. 
Chicago City Ry. Co., 85 N.E. 233, 235. 
Ill. 35 [aff 136 Ill.App. 204];  Mar- 
quette Third Vein Coal Co. v. Dielie, 
10) INA 1 208) Ul. yt 165" sPittsbures. 
ete., R. Co. v. Banfill, 69 N.E. 499, 206. 
Ill. 553 [aff 107 Ill.App. 254]; Chicago. 
Junction R. Co. v. McGrath, 68 N.E. 
69, 203 Ill. 511 [aff 107 I1l.App. 100}; 
Landgraf v. Kuh, 59 N.E. 501, 188 
Ill. 484 [rev 90 Ill.App. 134]; Mc- 
Cormick v. Kreinke, 53 N.E. 549, 179 
Ill. 301; Roloff v. Luer Bros. Packing: 
& Ice Co., 180 Ill.App. 127 [aff 104 N.. 
EH. 10938, 263 Dll. 152]; Bryan v. Chi- 
cago Herald Co., 161 Ill.App. 414; 
Preyer v. Aurora E. & C. Ry. Co., 123- 
Ill.App. 423; Harley v. Chicago Sani- 
tary Dist., 107 Ill._App. 546; hicago,' 
etc., R.-Co..y. Huff, 104. Til-App. .594;: 
Corbin v. Western Electric Co., 78 
Ill.App. 516. See Ferry v. City of 
Waukegan, 196 Ill.App. 81. 

Iowa.—Baker v. Davis, 235 N.W. 
749, 212 Iowa 1249. 

Md.—Daugherty v. Robinson, 122 
A. 124, 143 Md. 259; .Francis v. Out- 
law, 96 A. 517, 127 Md. 315. 

Mich.—Vacobian y. Vartanian, 190 
N.W, 641, 221 Mich. 25. ; 

Pa.—Rafferty v. Masonic Bank, 7 
A. 93,4 Pa.Cas. 7Al. a 

S.C.—Finance Corporation of 
America v. Kristiansen, 150 S.E. 652, 
T53.8.C. 168. 

W.Va.—Null v. Bowman, 61 S.E. 
154, 64 W.Va. 224. 

Eng.—Ryder v. Wombwell, L.R. 4 


Exch. 32; Jewell v. Parr, 13 C.B..909, 
76 E.C.L.. 909. 
[a] Other statement.—wW here 


weight of evidence is involved. Wel- 
ler v. Hilderbrandt, 101 N.W. 1108, 19 
S.D. 45. 

[b] Parol evidence is sufficient: 
Rolwing vy. Grissom, (Mo.App.)' 40 S: 
W.(2d) 752, 759 [quot ‘Fordi:v. Wa-= 
bash .R. Cos, 300 SW. 769; 777; 328 
Mo. 723; Dalton v. Poplar ‘Bluff; 72 
S.W. 1068, 173 Mo. 391: Darrah .v.! 
Kadison, 51. Pa.Super. 138. 

93. Waschow y. Kelly Coal Co., 92 
N.E. 308, 245 Ill. 516;- Roloff v. Luer 
Bros. Packing & Ice Co., 180 Tll.App: 
127 [aff 104 N.E. 1098, 263 Till. 152]; 
Bryan v. Chicago Herald Co.,'161 Til. 
App. 414. Ci 

1. Hurst v. Nineteen Hundred and 
Nine Min. Co., 141 S.W. 470, 160 Mo. 
App. 53. 

2. Waschow vy. Kelly. Coal Co,, 92 
N.E. 308, 245 Tll. 516; Roloff v. Luer 
Bros. Packing & Ice Co., 180 Ill.App: 
127 [aff 104 N.H. 10938, 263 Ill. 152};> 
Bryan y. Chicago Herald Co., 161 Ill. 
App. 414; Gasco v. Tracas, 155 N.E. 
179, 85 Ind.App. 591. 

3. Alton Mfg. Co. v. Garrett Bibli-, 
cal Institute, 90 N-E. 704, 243 Til, 298; 
Cromwell v. Davies, 163 Ill.App. 152: 
Preyer v. Aurora HE: & C. Ry,: Co:, 123. 
TlLApp. 423. 

[a] Duty.—In determining wheth- 
er plaintiff has made out his case, it 
is the duty of the court to allow to 
plaintiff not only all he says in his 
own interest, but every reasonably. 
favorable inference of fact deducible 
from his testimony. Dey v. United 
Rys. Co. of St. Louis, 120 S.W. 134,. 
140 Mo.App. 461. i 

4 Blackledge v. Clark, 24 N.C. 394. 

[a] That court believes the jury 
might be justified in not inferring the 
fact does not affect the rule. Black-’ 
ledge v. Clark, 24 N.C. 394. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sufficient,® or which fairly® and reasonably’ tends® 


to support plaintiff’s contentions 


5 Patapsco Loan Co. of Balti- 
more City vy. Hobbs, 98 A. 239, 129 Md. 
9; .Mrancis.v.. Outlaw, 96 A. 517, 127 
Md. 315; Spark v. Lassater, (Tex. 
Civ.App.) 234 :°S.W. 717; Ryder v. 
Wombwell, L.R. 4 Exch. 32; Jewell 
Vv. Parr, 13 CB: 909, 76 E.C.L. 909, 138 
Reprint 1460. 

6 Molloy v. Chicago Rapid Trans- 
it, Co. 166 NE, 530; 385-111.) 164: 
Shannon v. Nightingale, 151 N.E. 5738, 
321 Ill. 168; Nyman v. Manufactur- 
ers’ & Merchants’ Life Ass’n, 104 N.E. 
653, 262 Ill. 300 [rev 182 Ill.App. 511]; 
Alton Mfg. Co. v. Garrett Biblical In- 
stitute, 90 N.E. 704, 243 Ill. 298; Aad- 
ams v.' Cleveland, C., C. & St. ie Ry. 
Co., 90 N.B. 382; 248 Ill. 191; Mar- 
quette Third Vein Coal Co. v. Dielie, 
70 N.E. 17, 208 Ill. 116; Pittsburg, 
etc., R. Co. v. Banfill, 69 N.E. 499, 206 
Tl. 553 [aff 107 Ill.App. 254]; Crom- 
well v. Davies, 163 Ill.App. 152; Bry- 
an y. Chicago Herald Co., 161 Ill.App. 
414. See Sylvester v. Bloomington & 
N. Ry. & Light Co.,-190 Ill.App. 495. 

7 Allen v. United States Fidelity 
& Guaranty Co., 109 N.E. 1035, 269 Ill. 
234 [aff 193 Ill.App. 193]; Libby v. 
Cook, 78 N.E.-.599, 222 Ii. 206 [aft 
123 Til. App. 574]; Provenzano vy. Illi- 
nois Cent. R. Co., 263 IllApp. 530; 
Piersol vy. Massachusetts Mut. Life 
Ins. Co., 260 Ill.App. 578; Garlinski 
v. Chicago City Ry. Co., 257 Ill.App. 
414; Snedden v. Illinois Cent. R. Co., 
234 Ill.App. 234; Woodbury v. Ocean 
‘Accident & Guarantee Corporation, 
205 Ill.App. 387; Enright v. Current, 
149 Ill.App. 6363 Harley v. Chicago 
Sanitary Dist. 107 Ill.App. 546; 
Daugherty v. Robinson, 122 A. 124, 
143 Md. 259; Kearney v. Oregon R. & 
Nav. Co., J15 P. 593, 59 Or. 12; Sand- 
ers v. Charleston Consol. Ry. & Light- 
ing Co., 156 S:.E. 874, 159 S.C. 266. 
See Spiehs v. Insull, 207 Ill.App. 256; 
Ferry v. City of Waukegan, 196 I1l. 
App. 81. 

8. Fla.—Geo. E. Wood Lumber Co. 
v. Gipson, 58 So. 364, 63 Fla. 316, 323. 

Ill.—Waschow v. Kelly Coal Co., 92 
N.E. 303, 245 Ill. 516; Donnelly Vv. 
Chicago City Ry. Co., 85 N.E. 233,023) 
Ill. 35 [aff 136 Ill. App. 204]; Chicago 
Junction R. Co. v. McGrath, 68 N.E. 
69, 203 Ill. 511 [aff 107 Ill.App. 100]; 
Landgraf v. Kuh, 59 N.E. 501, 188 I11. 
484 [rev 90 Ill.App. 134]; Garlinski 
v. Chicago City Ry. Co., 257 Ill.App. 
414; Kaldunski v. Chicago City Ry. 
Co., 250 Ill.App. 475; Roloff v. Luer 
Bros. Packing & Ice Co., 180 Ill.App. 
£27 “fafl 104- NBS 1093, 263° Tl. 1527; 
Bisel v. Kerens-Donnewald Coal Co., 
P69 TAD: 83 (Chicagosé J, ih. RY. 
Co. v. Huff, 122 Ill.App. 183; Chicago, 
ete., R. Co. v. Huff, 104 Ill.App. 594; 
Corbin v. Western Electric Co., 78 
Tll:App. 516; Ward v. Chicago, 15 Ill. 
App. 98. 

Mo.—Hadley v. Orchard, 77 Mo.App. 
141. 

Or.—Cram v. Powell, 197 P. 280, 100 
Or. 708. 

$.C.—Tyner v. Atlantic Coast Line 
ee Oo!) 2146575. E663, 149° S27 a89; 
Young v. Corbitt Motor Truck Co., 
146 S.E. 534, 148 S.C. 511; Riordan v. 
Doty, 34.'S.b.. 68, 56 S.C. 111. 

W.Va.—Null v. Bowman, 61 S.E. 
154, 64 W.Va. 224. 

9. Shaw v. National Handle Co., 
124 S.B. 325, 188 N.C. 222; Manufac- 
turers’ Finance Co. v. Amazon Cotton 
Mills Co., 121 S.E. 439, 187° N.C: 233; 
Hancock v. Southgate, 119 S.E. 364, 
186 N.C. 278; Kearney v. Oregon R. & 
Nav. Co., 115 P. 593, 59 Or. 12; Raf- 
ferty v. Masonic Bank, 7 A. 93, 4 Pa. 
IAS CLs 

10. U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., 238 F. 657, 
151C.C.A. 507, 

Fla.—Geo. E. Wood Lumber Co. vy. 
Gipson, 58 So. 364, 63 Fla. 316, 323. 

Ill— Molloy tv. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164; 
Shannon v. Nightingale, 151 N.B. 573, 
321 Ill. 168; Allen y. United States 
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or theories,? or | case may, 


Fidelity & Guaranty Co., 109 N.E 
1035, 269 Ill. 234 [aff 193, Ill.App. 
193]; Waschow vy. Kelly Coal Co., 92 
N.E. 303, 245 Ill. 516; Alton Mfg. Co. 
v. Garrett, Biblical Institute, 90 N.E. 
704, 243 Ill. 298; Adams v. Cleveland, 
C., Cree ts lan Ry. Cor 90) INCHLe3S2; 
243 Ill. 191; Donnelly v. Chicago City 
Ry, Co, 85 INE 233, 235 Ti 35 att 
136 Ill.App. 204]; Libby v. Cook, 78 
N.H. 599, 222 Ill. 206 [aff 123 1J1.App. 


574]; Marquette Third Vein Coal Co. 
Vv. Dielie, 70 NE £7,°°208'-TbH.) 116; 
Pittsburg, ete., R.. Co. wy, Banfil], 69 


N.E. 499, 206 Ill. 553 faff 107 Ill.App. 
254]; Chicago Junction R. Co. v. Mc- 
Grath, 68 N.E. 69, 203 Ill. 511 [aff 107 
Ill.App. 100]; Landgraf v. Kuh, 59 
N.E. 501, 188 Ill. 484 [rev 90 Ill.App. 
134]; Provenzano v. Illinois Cent. R. 
Co., 263 Ill.App. 530; Piersol v. Mas- 
sachusetts Mut. Life: Ins. Co., 260 Ill. 
App. 578; Garlinski v. Chicago City 
Ry. Co., 257 Ill.App. 414; Kaldunski 
v. Chicago City Ry. Co., 250 Ill. App. 
475; Snedden v. Illinois Cent. R. Co., 
234 Ill.App. 234; Woodbury v. Ocean 
Accident & Guarantee Corporation, 
205 Ill.App. 387; Roloff v. Luer Bros. 
Packing & Ice Co., 180 Ill.App. 127 
[aff 104 N.E. 1093, 263 Ill. 152]; Bisel 
v. Kerens-Donnewald Coal Co., 169 Ill. 
App. 8; Cromwell v. Davies, 163 Ill. 
App. 152; Bryan vy. Chicago Herald 
Co., 161 Tll.App. 414; Emright v. Cur- 
rent, 149 Ill.App. 636; Freyer v. Au- 
rora EK. & C. Ry. Co., 123 Ill.App. 423; 
Chicago & J. KE. Ry. Co. v. Huff, 122 
Ill.App. 183; Harley v. Chicago Sani- 
tary Dist., 107 Ill.App. 546; Chicago, 
ete., R. Co. v. Huff, 104 Tll.App. 594; 
Corbin v. Western Electric Co., 78 
Ill.App. 516; Ward v. Chicago, 15 Ill. 
App. 98. See Spiehsv. Insull, 207 
Ill.App. 256; Ferry v. City of Wauke- 
gan, 196 Ill.App. > 81;. Sylvester. v. 
Bloomington & N. Ry. & Light Co., 
190 Ill.App. 495. 

Ind.—Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591. 

Md.—Daugherty v. Robinson, 122 
A. 124, 143 Md. 259; Patapsco Loan 
Co. of Baltimore City v. Hobbs, 98 A. 
239, 129 Md. 9; Francis v. Outlaw, 96 
A. 517, 127 Md. 315. 

Mich.—Vacobian v. Vartanian, 190 
N.W. 641, 221 Mich. 25. 

Mo.—Goucan vy. Atlas Portland Ce- 
ment Co, 298 S.W.2789,-317 Mo,:'919; 
Rolwing v. Grissom, (App.) 40 S.W. 
(2d) 752, 759 [quot Ford v. Wabash 
ew CO 4800 LOW NO Onl nO OO: 
723; Dalton v. Poplar Bluff, 72 S.W. 
1068, 173 Mo. 39]; Hurst v. Nineteen 
Hundred and Nine Min. Co., 141 S.W. 
470, 160 Mo.App. 53; Hadley v. Or- 
chard, 77 Mo.App. 141. 

N.Y.—Steinle v. Metropolitan St. 
R. Co.,.74 N.Y.S. 482, 69 App.Div. 86 
[quot New York Journal Pub. Co. v. 
William .F. Simpson Advertising 
Agency, 106 N.Y.S. 858, 859, 56 Misc. 
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Or.—Cram v. Powell, 197 P. 280, 
100 Or. 708. 

S.C.—Patrick yv. City Council of 
Charleston, 162 S.E. 749, 164 S.C. 507; 
Sanders v. Charleston Consol. Ry. & 


Lighting Co., 156 S.E. 874, 159 S.C. 
266; Huggins v. Atlantic Coast Line 
Ret Comp LD diets, O89, ko Sunt. O.m OOM: 
Tyner v. Atlantic Coast Line R. Co., 
146 S.E. 6638, 149 S.C. 89; Young v. 
Corbitt Motor Truck Co., 146 S.. 534, 
148 S.C. 511; Huggins v. Commercial 
& Savings Bank, 140 S.E. 177, 141 S.C. 
480; Baker v. Metropolitan Life Ins. 
Co., 91 S.E. 324, 106 S.C. 419; Maples 
v. Spencer, 81 S.W. 483, 97 S.C. 331; 
Bennett v. Southern Ry.-Carolina Di- 
vision, 79 S.E. 710, 98 S.C. 42 [aff 34 
S.Ct. 566, 233 "U/S. 80, 58 L.Ed. 860]; 
pendan Var Doty, 34 S.H.68, 6. Sic. 
ii 

Tex.—Spark y. Lassater, (Tex.Civ. 
App) 234 S.W.. 717. 

Va.—Null v. Bowman, 61 S.E. 

isa, 64 W.Va. 224. 

Eng.—Ryder v. Wombwell, L.R. 4 
Exch. 32; Jewell v. Parr,.13 C.B. 909, 
76 E.C.L. 909, 188 Reprint 1460. 


Tl.App. 546; 
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well pleaded cause of action,!® or the defense,11 the 
2 should,'? or must be submitted to the 


11. U.S.—Stark Hlectric R. Co. v. 
McGinty Contracting Co., 238 EF. 657, 
TSMC. OBAs V5.0 te zZ 


ill—Nyman v. Manufacturers’ 
Merchants’ Life Ass’n, 104 N.E. 653, 
McCormick vy. Kreinke, 53 N.B. 549, 
179 Ill. 301. 
235 N.W. 

749, 212 Iowa 1249. 

Mo. i haent sé v. Orchard, 

Pa.—Rafferty v. Masonic Bank, 7 
Ay 9344 Pa.Cas, 71: 
America v. Kristiansen, 150 S.E. 652, 
153 S.C. 168. 
Co., 92. N.E. 303, 245 Ill. 516; Chicago 
Junction R. Co. v. McGrath, 68 N.E. 


262 Ill. 300 [rev 182 Ill.App. 511]; 
Jowa.—Baker v. Davis, 
77 Mo. 
App. 
§.C_—Finance Corporation of 
12. Jll—Waschow v. Kelly Coal 
69, 203 Ill. 511 [aff 107 Ill.App. 100]; 


Roloff v. Luer Bros. Packing & Ice 
Co; 180). 1App.-. 1274 ate) c040N ee 
1093, 263 Ill. 152]; Chicago, etc., R. 
Co. v. Huff, 104 Ill.App. 594. 


Md.—Francis v. Outlaw, 96 A. 517, 
127 Md. 315. 

Mich.—Yacobian v. Vartanian, 190 
N.W. 641, 221 Mich. 25. 

8.C.—Tyner v. Atlantic Coast Line 
R. Co., 146-S.E. 663, 149 S.C. 89. 

W.Va.—Null v. Bowman, 61 S.E. 
154, 64 W.Va. 224. 

[a] Effect of decision to submit 
case.—The court, in submitting a 
cause to the jury, decides that there 
was room in the evidence to find the 


facts. Gillett v. Flanner-Steger Land 
Spars Co., 150 N.W. 987, 159 Wis. 
[b] Other statements.—(1) Case 


is for the jury. Piersol v. Massachu- 
setts Mut. Life Ins. Co., 260 Ill.App. 
578; Garlinski v. Chicago City Ry. 
Co., 257 Ill.App. 414; Hurst v. Nine- 
teen Hundred and Nine Min. Co., 141 
S.W. 470, 160 Mo.App. 53; Rafferty v. 
Masonic Bank, 7 A. 93, 4 Pa.Cas. 71; 
Young v. Corbitt Motor Truck Co., 
146 S.E. 534, 148 S.C. 511; Logan v. 
Atlanta, etc., Air Line R. Co., 64 S.E. 
515, 82 S.C. 518. (2) Defendant is 
entitled to have the issue submitted 
to the jury. Finance Corporation of 
American v. Kristiansen, 150 S.E. 652, 
153 S.C. 168. -- (8) Plaintiff has a right 
to have his case submitted to the ju- 
ry. Steinle v. Metropolitan St. R. Co., 
74 N.Y.S. 482, 69 App.Div. 86 [quot 
New York Journal Pub. Co. v. Wil- 
liam F. Simpson Advertising Agency, 
106 N.Y.S. 858, 859, 56 Misc. 348]. 
13. Fla.—Geo. B. Wood Lumber 
ee v. Gipson, 58 So. 364, 63 Fla. 316, 
Ill.—Molloy  v. Chicago Rapid 
Transit Co., 166°N:E. 530, 335 Ill. 164: 
Allen v. United States Videlity & 
Guaranty Co., 109 N.E. 1035, 269 Ill. 
234 [aff 193 Tll. App. L93tT; Nyman Vv. 
Manufacturers’ & Merchants’ Life 
Ass’n, 104 N.E. 6538, 262 Ill. 300 [rev 
182 Ill.App. 511]; ‘Alton Mts Cony 
Garrett Biblical Institute, 90 N. E. 704, 
243 Ill. 298; Adams v. Cleveland, GC; 
Cy Ge Sty Ai Ry COs 90 INE oe es 243 
; Libby v. Cook, 78 N.E. 599, 
222 Ill) 206 [aff 123 Tl. App. 574]: 
McCormick vy. Kreinke, 53 N.E. 549, 
TAPER ei ELD SKC O)a BR Provenzano v. Illinois 
Cent. R. Co., 263 Ill.App. 530; Kal- 
dunski vy. Chicago City Ry. Co., 250 
Ill.App. 475; Snedden vy. Illinois 
Centr. R. Co., 234 Ill.App. 234; .Wood- 
bury v. Ocean Accident & Guarantee 
Corporation, 205 Ill.App. 387; Crom- 
well v. Davies, 163 Ill.App. 152; Bry- 
an v. Chicago ‘Herald Col, 16dene App. 
414; Bisel v. Kerens- -Donnewald Coal 
Co.,. 159 Ill.App. 8; Enright v. Cur- 
rent, 149 Ill.App. 636: Freyer v. Au- 
TOne dos Some Ry. (Con 123 Ill. Avp. 422: 
Harley v. Chicago Sanitary Dist., 107 
Corbin v. Western Elec- 
tric? CO.008 ill. App. 516. See Spiehs v. 
Insull, 207 Tll App. 256. 


Ind.—Gasco v. Tracas, 155 N.E. 
179, 85 Ind.App. 591. 

Jowa.—Baker v. Davis, 235 N.W. 
749. 212 Iowa 1249. 

Md.—Patapsco Loan Co. of Bal- 
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jury,!* under proper instructions,?® regardless of the 
views of the judge of the weight of the evidence,'® 
and even though the evidence is all one way,'’ or 
ereatly preponderates for one party,'® was formerly 
held, but, by reason of express or implied repudia- 
tion of the rule, is no longer the rule.?® 
converse rule that if there is any,?° some,*+ or a 


timore City v. Hobbs, 98 A. 239, 129 
Md. 9. 

Mo.—Rolwing v. Grissom, (App.) 
40 S.W.(2d) 752, 759 [quot Ford v. 
Wabash R. Co., 300 S.W. 769, 777, 318 
Mo. 723; Dalton v. Poplar Bluff, 72 
Sav. LOOkee LSM IMo; Sols tHadley vs 
Orchard, 77 Mo.App. 141. 

S.C.—Sanders v. Charleston Consol. 
Ry. & Lighting Co., 156 S.H. 874, 159 
S.C. 266; Huggins v. Atlantic Goast 
ine BR. 10.55 155 SiH 5839) 158 
501; Maples v. Spencer, 81 S.E. 
STUS:C. 331+. Riordan v. Doty, 3 
G8eeoor S.-Cre1 112 

S.D.—Weller v. Hilderbrandat, 
N.W. 1108, 19 SD. 45. 

En v. Wombwell, L.R. 4 
Exch. 32: Nenrell ve Parr, 13 -C.By $09; 
76 B.C.L. 909, 138 Reprint 1460. 

[a] Other statement.—Plaintiff is 
entitled to have his case eo to the 
- 280, 100 


jury. Cram v. Powell, 197 P 
Ore) 103: 
14. U.S.—Stark Electric R. Co. v. 


McGinty Contracting Co., 238 EF. 657, 
GSI OKC: SSO 

Tll.— Shannon v. Nightingale, 151 N. 
BE. 573, 321 Ill. 168; Landgraf v. Kuh, 
59 N.E. 501, 188 Ill. 484 [rev 90 Ill. 
App. 134]. See Ferry v. City of Wau- 
kegan, 196 Ill.App. 81; Sylvester Vv. 
Bloomington & N. Ry. & Light Co., 
190 Ill. App. 495. 

Ind.—Wolfe v. Griner, 119 N.E. 839, 
67 Ind.App. 698. 

Md.—Daugherty v. Robinson, 122 A. 
124, 148 Md. 259. 

Mo.—Goucan v. Atlas Portland Ce- 
ment Co., 298 S.W. 789, 317 Mo. 919. 

Or.—Kearney v. Oregon R. & Nav. 
Coppin ©. 593,59) Or. 2: 

Pa,.—Darrah vy. Kadison, 51 Pa.Su- 
per. 133. 

S.C.—Huggins v. Commercial & 
Savings Bank, 140 S.E. 177, 141 S.C. 
480; Baker v. Metropolitan Life Ins. 
Co., 91 S.E. 324, 106 S.C. 419; Bennett 
v. Southern Ry.-Carolina Division, 79 
S.B. 710, 98 S.C. 42 [aff 34 S.Ct. 566, 
233 U.S. 80, 58 L.Ed. 860]. 

Tex.—Spark vy. Lasater, (Civ.App.) 
234 S.W. 717. 

[a] Duty.—It is the duty of the 
trial court to submit the case to the 
jury. Donnelly v. Chicago City Ry. 
Ooms INAN. oo, coo all, so. Latted3o 
Til. App. moat Marquette Third Vein 
CoalgiCo; 970) N.B21%,.9208 ~ TI 16; 
Pittsburg, ete., R. Co. v. Banfill, 69 
N.E. 499, 206 Til. 553 {aff 107 [1l.App. 
254]; Chicago & J. E. Ry. Co. v. Muff, 
122 Ill.App. 183; Ward v. Chicago, 15 
Ill.App. 98; Murphy v. Chicago, etce., 
R. Co., 45 Iowa 661; Shaw v. Nation- 
al Handle Co., 124 S.H. 325, 188 N.C. 
222; Manufacturers’ Finance Co. v. 
Amazon Cotton Mills Co., 121 S.E. 439, 
187 N.C. 233; Hancock y. Southgate, 
119 S.B. 364, 186 N.C. 278; Patrick v 
City Council of Charleston, 162 S.E. 
749, 164 S.C. 507; Moseley v. South- 
ern Ry.:Co.,, 162, :S.B. 94,164 S7C., 193: 
Davismive Hill, Clex.CivzApp.) 272) S: 


iW. 291. 
Pittsburg, etc., R. Co. v. Ban- 
658 [aff 107 


fill, 69 N.B. 499, 206 Tl. 
ie "App. 254]. 

16. St. Louis Nat. Stock Yards v. 
Godfrey, 101 Ill.App. 40 [aff 198 Tl. 
288, 65 N.E. 90]; Messir v. McLean, 
98 P. 106, 51 Wash. 140; Lewis v. Old, 
dOnt 61.0; 

17. Rolwing v. Grissom, (Mo. 
App.) 40 S.W.(2d) 752, 759 [quot Ford 
v. Wabash R. Co., 300 S.W. OS reer 
318 Mo. 723; Dalton v. Poplar Bluff, 
72 S.W. 1068, 173 Mo. 39]. 

18. Iowa. "Cummings v.. Railway 
Wey Ass’n, 177 N.W. 466. 190 Iowa 

Md.—Porter v. Greenbrier Quarry 
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So, also, the 


Go., 155 A. 428, 161 Md.~34. 
Mo.—Johnson County Savings Bank 
v. Redfearn, 125 S.W. 224, 141 Mo. 
App. 386. ; 
N.Y.—Oegeden v. Sergeant, 112 N.Y.S. 
1085; Steinle v. Metropolitan St. R. 
Co., 74 N.Y.S. 482, 69 App.Div. 86. 
Tex.—National Life & Accident 


Ins. Co. v. Weaver, (Civ.App.) 226 
S.W. 754. 
19. Existence or abrogation of 


scintilla rule see supra § 322. 

20. City of Baltimore v. Leonard, 
99 A. 891, 129 Md. 621; Taxicab Co. of 
Baitimore v. Emanuel, 93 A. 807, 125 
Md. 246; Doggett v. Tatham, 81 A. 
376, 116 Md. 147; Moyer v. Justis, 76 
A. 496, 112 Md. 220; Baltimore, etc., 
R. Co. v. State, 69 A. 439, 72 A. 340, 
107 Md. 642; Davis v. Atlanta, etc., 
R:. Co. 41 S.Hs.468, 892.63 S.C... 3710; 
J. M. Badford Grocery Co. v. Helper, 
(Tex.Civ.App.) 274 S.W. 1023; Gattis 
v. Kirk, (Tex.Civ.App.) 12 S.W. 589. 

21. Hunt Vv. Garrett; > (Lex-Civ. 
App.) 275 S.W. 96 [rev in part on 
aA grounds (Commn.App.) 283 S. 
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W 
22. Fitzwater v. Stout, 16 Pa.. 22. 
23. City of Baltimore v. Leonard, 
99 A. 891, 129 Md. 621. 


24. City of Baltimore v. Leonard, 


Evan Os, 
41 S.B. 468, 892, 63 S.C. 370. 

26. Colo.—Selfridge v. Leonard- 
Heffner Machinery Co., 117 P. 158, 51 
Colo. 314, Ann.Cas.1913B 282; West- 
ern Investment & Land Co. v. First 
Nat. Bank, 128 P. 476, 23 Colo.App. 
143 [op amended on other grounds 131 
PP; 1800; 24 Colo-App: 3%. 

Tll.— Wolf v. Collins, 63 N.E. 638, 
196 Ill. 281 

Mo.—Wendorff v. Missouri State 
Life Ins. Co., 1 S.W.(2d) 99, 318 Mo. 
S0e, 5) ASL RGIS: 

N.C.—Butt vy. Moore, 110 S.E. 844, 
183 N.C. 158. 

Tex.—Harrison vy. Orr, (Commn. 
App.) 10 S.W.(2d) 381 [mod on reh 
(Civ.Apn.) 296 S.W. 871, aff (Civ.App.) 
285 S.W. 650]. 

Utah.—Whitmore v. Rio Grande 
AV gestern R. Co., 66 P.. 1066, 24 Utah 

27. Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246; 
Doggett v. Tatham, 81 A. 376, 116 Md. 
147; Gattis v. Kirk, (Tex.Civ.App.) 12 
S.W. 589. : 

28. City of Baltimore vy. Leonard, 


.supra. 


25. Davis v. Atlanta, etce., 


99 A. 891, 129 Md. 621. 
29. Moyer v. Justis, 76 A. 496, 112 
Md. 220. 


30. Wolf v. Collins, 63 N.E. 638, 
196) Ill, “2381;" Davis v. Atlanta: ‘etc., 
R. Co., 41 S.B. 468, 892, 63 §.C. 370. 


31. Colo.—Selfridge v. Leonard- 
Heffner Machinery Co., 117 P. 158, 
51. Colo. 314, Ann:Casi1913B 282; 


& wand 'Gor ve 
128 P.-476, 23: Cols: 


Western Investment 
First Nat. Bank, 


App. 143 [op amended on _ other 
grounds 131 P. 800, 24 ee APP: Side 
Md.—Baltimore '& O. (Oxoy Ae 


npn 69 A. 439, 72 A. 340, 107 Ma. 


N.C.—Butt vy. Moore, 110 S.E. 844, 
UIST IN Cae Se 

Tex.—Hunt v. Garrett, (Civ.App.) 
CAGE RS NAN koe |B eon bal part on other 


grounds (Commn.App.) 283 S.W. 
Sn eee Va Inks? (Ci veAp payee 2 


S.W 
Utah.—Whitmore vy. Rio Grande 
ester Ty C066 ues LOGO. 24eUitah 


32. Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246; 
Wendorff v. Missouri State Life Ins. 
Co., 1 S.W.(2d) 99, 318 Mo. 363, 57 


| A.L.R. 


i i 
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spark of?2 competent,?* pertinent,?* or relevant?® 
evidence,?® no matter how slight,?" from which in- 
ferences of fact may be fairly deduced,?> or a ra- 
tional conclusion drawn,?® which fairly*?® tends,** 
or is legally sufficient,*? 
cause,** or a defense,** the trial court should not,** 
and cannot,?® withdraw the case from the jury, re- 


to establish plaintiff’s. 


615. 

[a] Meaning.—In this connectton, 
legally sufficient evidence is (1) com- 
petent (Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246) 
(2) pertinent evidence (Taxicab Co. 
of Baltimore City v. Emanuel, su- 
pra) (3) coming from a legal source 
(Taxicab Co. of Baltimore City v. 
Emanuel, supra). 

83. Colo.—Selfridge v. Leonard- 
Heffner Machinery Co., 117 P. 158, 51 
Colo. 314, Ann.Cas.1913B 282; West- 
ern Investment & Land Co. v. First 
Nat. Bank, 128 P. 476, 23 Colo.App-. 
143 [op amended on other grounds 
L3LLPs>80 022 Colo. Apps sale 

Tll.— Wolf v. Collins, 63 N.E. 638, 
196 Ill. 281. 

Md.—Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246. 

$.C.—Davis v. Atlanta, etc., R. Co., 
41 S.E. 468, 892, 63 S.C. 370. 

‘Utah.—Whitmore v. Rio Grande 
ovcetera R. Co., 66 P. 1066, 24 Utah 

34 Selfridge v. Leonard-Heffner 
Machinery Co., 117 P. 158; 51 Colo. 
314, Ann.Cas.1913B 282; Western In- 
vestment & Land Co. v. First Nat. 
Bank, 128 P. 476, 23 Colo.App. 143 [op 
amended on other grounds 131 P. 800, 
24 Colo.App. 37]; Wendorff v. Mis- 
souri State Life Ins. Co., 1 S.W.(2d) 
OOS SES PMOLs 63, of Aun 615. 

35. Standard Cooperage Co. v. 
Dearman, 86 So. 5387, 204 Ala. 553; 
James v. Bell, 77 So. 998, 201 Ala. 
336; Southern States Fire Ins. Co. of 
Birmingham vy. Kronenberg, 74 So. 
63, 199 Ala. 164; Morrison v. Clark, 
72 So. 305, 196 Ala. 670; Louisville 
& N. R. Co. v. Jenkins, 72 So. 68, 196 
Ala. 136; Amerson v. Corona Coal & 
Tron Cow 6 98 Son WG Ln OA ral arto 
Moyer v. Justis, 76 A. 496, 112 Ma. 
220; Sharum v. Sharum, 200 P. 176, 


82 Okl. 266; Fitzwater v. Stout, 16 
Pa, 22. 
[a] Assumption.—The court must 


assume the truth of all the evidence 
tending to sustain the adverse party’s 
claim or defense, and of all inferenc- 
es of fact fairly deducible from it, 
although such evidence be contradict- 
ed in every particular by the oppos- 
ing evidence. Moyer v. Justis, 76 <A. 
496, 112 Md. 220. 

{b] Other statements.—(1) Court 
is not justified in taking case from 
the jury. Gattis v. Kirk, (Tex.Civ. 
App.) 12 S.W. 589. (2) ‘Court will 
not take the case from the jury. 
Whitmore y. Rio Grande Western R.- 
Co., 66 P. 1066, 24 Utah 215. 

36. Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246; 
Baltimore, ete., R. Co. v. State, 69 A. 
439, 72 A. 340, 107 Md. 642; Wen- 
dorff v. Missouri State Life Ins. Co., 
1 S.W.(2d) 99, 318 Mo. 363, 57 A.L.R. 
615; Hunt v. Garrett, (Tex.Civ.App.) 
275 S.W. 96 [rev in part aon other 
grounds (Commn.App.) 283 S.W. 489]. 

{a] Other statements.—(1) Court: 
will never sanction withdrawal at 
case from the jury. Doggett v. Tat- 
ham, 81 A. 376, 116 Md. 147. (2) Is- 
sues of fact cannot be withdrawn 
from the jury. J. M. Radford Grocery 
Co. v. Halper, (Tex.Civ.App.) 274 S. 
W. 1023. (8) Where evidence has 
gotten into record, entitling litigant 
to jury’s determination, he cannot be 
deprived of that right. Harrison v. 
Orr, (Tex.Commn.App.) 10 S.W.(2d) 
381 [mod on reh (Civ.App.) 296 S.W. 
871, aff (Civ.App.) .285 S.W. 650], 
(4) unless his adversary destroys in 
toto the effect of that evidence (Har- 
rison v. Orr, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gardless of the view of the judge as to the weight of 
the evidence,** that it is erroneous to do so,’* and 
that the trial court may properly refuse to take the 
ease from the jury,*®® was formerly held. 
prevalent rule is that a mere scintilla of evidence,*° 
or evidence raising only conjecture,** guess,*? specu- 
lation,*? surmise,** or suspicion,*® is insufficient to 
take the case to the jury, that, where the court finds 
there is only a scintilla of evidence, it is its duty 


[b] That undue credence might be 
given the evidence does not alter the 
rule. Baltimore, etc., R. Co. v. State, 
69 A. 439, 72 A. 340, 107 Md. 642. 

37. Ferguson v. Tucker, 2 Harr.& 
@. (Md.) 182. 

38. Selfridge v. Leonard-Heffner 
Machinery Co., 117 P. 158, 51 Colo. 
314, Ann.Cas.1913B 282; Western In- 
vestment & Land Co. v. First Nat. 
Bank, 128 P. 476, 23 Colo.App. 143 [op 
amended on other grounds 131 P. 800, 
24 Colo.App. 37]. 

[a] Even though plaintiff’s evi- 
dence is not satisfactory and defend- 
ant’s evidence is positive, the text 
rule applies. Butt v. Moore, 110 S.E. 
844, 188 N.C. 158. 

[b] Other statement.—It is error 
to take a case from the jury when 
there are questions of fact to be de- 
termined. Lane v. Flint, 104 N.E. 570, 
217 Mass. 96. 

39. Wolf v. Collins, 63 N.E. 638, 
196 Ill. 281; Davis v. Atlanta, etc., R. 
Co., 41 S.E. 468, 892, 63 S.C. 370, 577. 

40. U.S.—Gunning v. Cooley, 50 S. 
Gt. 231, 281 U.S. 90-74: L.Ed. 720) Last 
58 App.D.C. 304, 30 F.(2d) 467]; Nor- 
folk & W. Ry. Co. v. Collingsworth, 
52 F.(2d) 827; Hardy-Burlingham 
Mining Co. v. Baker, 10 F.(2d) 277; 
Interstate Compress Co. v. Agnew, 
276 EF. 882; United States v. Lee 
Huen, 118 F. 442; Mt. Adams, etc., R. 
Co. v. Lowery, 74 F. 463, 20 C.C.A. 
596. 
Ill.—Holmberg v. City of Chicago, 
244 Ill.App. 505. 

Ind.—Meyer v. Manhattan L. Ins. 
Co., 43 N.E. 448, 144 Ind. 439. 

Iowa.—In re Work’s Estate, 233 N. 
W. 28, 212 Iowa 31; Schmidt v. Hay- 
den, 219 N.W. 399, 205 Iowa 1369; 
Russell v. John Clemens & Co., 195 
N.W. 1009, 196 Iowa 1121. 

Me.—Connor v. Giles, 76 Me. 132. 

Mo.—MeNulty v. St. Louis & S. F. 
Ro Co. >148 Sow. 973, 166 Mo.App. 
439. 

Mont.—McIntyre v. Northern Pac. 


Ey. .Co:,, 191° JP; 1065, 58 Mont. 256: 
N.H. VeanGcrand jorunic 
Ry., 106 A. 488, 79 N.H. 154. 


N.Y.—Linkauf v. Lombard, 33 N.E. 
HD POSTING Yo) Agee So) Ante ee on clO 

Tee Ae 48; Laidlaw v. Sage, 52 N.E. 
679, 158 N.Y. 94, 44 L.R.A. 224; Bau- 
lec v. New York, CLC. X CO., 59 N.Y. 
356, L7 Am RR, 395 [quot Schmidt v. 
Brown, 30 N.Y.S. 68, 70, 80 Hun 185]; 
Hampshire Paper Co. v. deliver, ALIN Me 
St. 33 

N.C.—Tuttle v. Bellew bin o. Piero oes 
203 N.C. 154; Shuford v. Brown, 158 
S.E. 698, 201 N.C. 17; Denny v. Snow, 
bO5 SH Si 4199 NEF) (3: 

Pa.—Baldus v. Jeremias, 145 A. 820, 
296 Pa. 313. 

Tex.—Seybold v. Johnson, (Civ. 
App.) 11 S.W.(2d) 399 

W.Va.—Hicks v. New River & Po- 
cahontas Consol. Coal Co., 120 S.E. 
898, 95 W.Va. 17. 

[a] Well considered case.—Hardy- 
Burlingham Mining Co. y. Baker, 10 
E.(2d) 277. 

41. U.S.—Flannagan v. Provident 
Life & Accident Ins. ,Co., 22 F.(2d) 
136. : 

Cal.—Matteson v. Bank of Italy, 
275 P. 998, 97 Cal.App. 643. 

Mass.—Hillyer v. Dickinson, 28 N. 
BE. 905, 154 Mass. 502. 

Mich.—Scott v. Boyne City, G. & R. 
Co., 135 N.W. 110, 169 Mich. 265. 

N.Y.—Laidlaw v. Sage, 52 N.E. 679, 
158 N.Y. 94, 44 L.R.A. 224. 

N.C.—Broughton vy. Standard Oil 


TRIAL 


The more 


Co: of New Jersey, 159 S:B. 321, 201 
N.C. 282; Shuford v. Brown, 158 S.BE. 
698, 201 N.C. 17; Denny v. Snow, 155 
Senne G4, “L99 eNiCe (78> Sarnebe neve 
Williams, 146 S.E. 533, 196 N.C. 620. 

{a] Doubt.—(1) Where there is 
a reasonable doubt as to the facts or 
inferences to be drawn, the case is 
necessarily for the jury. Bain v. Pe- 
troleum Iron Works Co., 75 A. 604, 
226 Pa. 414 [aff 72 A. 279, 223 Pa. 
96]. (2) Doubt as to the presence of 
a jury question requires submission 
to the jury. Mutual Life Ins. Co. of 
New York v. Graves, 25 F.(2d) 705, 
06 -feit Cyc]. 

{b] Probabilities.—A case should 
never be submitted to the jury in a 
federal court simply on the question 
of probabilities with a direction to 
find in accordance with a greater 
probability. U. S. v. Lawson, 50 F. 
(2d) 646. 

42. Scott v. Boyne City, G. & R. 
Co., 1385 N.W. 110, 169 Mich. 265; Shu- 
ford v. Brown, 158 S.E. 698, 201 N.C. 
17; Denny v. Snow, 155 S.E. 874, 199 
INECGS Tiss 

43. Flannagan v. Provident Life & 
Accident. Ins’) Co., 22 “Ey(2d) 136; 
Laidlaw v. Sage, 52 N.E. 679, 158 N.Y. 
94, 44 L.R.A. 224; Tuttle v. Bell, 165 
S.E. 333, 203 N.C. 154; Broughton v. 
Standard Oil Co. of New Jersey, 159 
Siecle 2 Of INC Co? 823 Shu tond | av: 
Brown, 158 S.E. 698, 201 N.C. 17; Den- 
ny Vv.) Snow, 155°S.m) 874,- 199 INiC. 
773; Burnett v. Williams, 146 S.E. 
53s, 196° NiCr 6203;20hbbert vy. Weinst 
Nat. Bank, 279) PB. 534, 131 Ori r57: 

[a] Rule applied.—Where the jury 
must speculate which of several pos- 
sible causes occasioned the injury, 
the matter should be withdrawn from 
consideration. Ebbert v. First Nat. 
Bank, 2iOe es ikol (Omen 

44. Hillyer v. Dickinson, 28 N.E. 

Laidlaw v. Sage, 


905, 154 Mass. 502; 
52 N.E. 679, 158 N.Y. 94, 44 L.R.A. 
224; Linkauf v. Lombard, 33 N.E. 
Zot N Non 4 Tat SoPAIMS ARM Eso ee O 
L.R.A. 48; Baulec v. New York, etc., 
CO aoe NaaY. gao5.0, aL AIG Fy aya) 
[quot Schmidt v. Brown, 30 N.Y.S. 
68, 70, 80 Hun 185]; Hampshire Paper 
Co. vi Hunt -gUN-Y St) 83e—-Shufordby. 
Brown, 158 Se. 698,201. N.C. 17; 
Denny v. Snow, 155 S.E. 874, 199.N.C. 
773; Sigmond Stothschild Co. v. 
Moore, (Tex.Civ.App.) 22 S.W.(2d) 
533 [rev on other ground (Commn. 
App.) 37 S.W.(2d) 121]; Seybold v. 
Johnson, (Tex.Civ.App.) 11 S.W.(2d) 
899; Langford v. El Paso Baking Co., 
(Tex.Civ.App.) 1 S.W.(2d) 476; Chap- 
man wv Eirst, Naty Bank (Tex.Civ. 
App.) 285 S.W. 1118; Holland v. 
Pre nenates (Tex.Civ.App.) 262 S.W. 


45. Hillyer v. Dickinson, 28 N.E. 
905, 154 Mass. 502; Tuttle v. Bell, 165 
S:Hiesoo- 00 NeGo 154) Brovehtone vy, 
Standard Oil Co. of New Jersey, 159 
Sabin oly oO N.C. 2825. a siuube Ord) pve 
BROWN, Looe Sa OOS me Lua Oe Lites 
Denny v. Snow, 155 S.E. 874, 199 N. 
C. 773; Burnett v. Williams, 146 S.E. 
533,196 N.C. 620; Sigmond Rothschild 
Co. v. Moore, (Tex. Civ.App.) 22 S.W. 
(2d) 533 [rev on other grounds 
(Commn.App.) 37 S.W.@2d) 1214); 
Langford v. El Paso Baking Co., (Tex. 
Civ.App.) 1 S.W.(2d) 476; Chapman 
v. First Nat. Bank, (Tex.Civ.App.) 
285 S.W. 1118; Holland v. Blanchard, 
(Tex.Civ. App.) 262 S:w. 97. — Contra 
Blackledge v. Clark, 24 N.C. 394. 

[a] Suspicion alone is insufficient 
to raise an issue for the jury. Teal 
v. Southern Pac. Ry. Co., (Tex.Civ. 
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to withdraw the case from the jury,*® that if there 
is more than a scintilla of evidence the case should,*’ 
or must*® be submitted to the jury, even though the 
only evidence is that of the party,#® that in such 
case the case cannot be taken from the jury,°® and 
that some evidence introduced by the party having 
the burden of proof does not require submission of 
the ease to the jury.°*? 
is any’? substantial’? evidence tending to prove 


In other words, where there 
the 


App.) 31 S.W.(2d) 337. : 

46. Consolidated Gas, Blectric 
Light & Power Co. v. State, 72 A. 651, 
109 Md. 186. 

47. Whitehead y. Valley View 
Consol. Gold Mining Co., 141 P. 138, 
26 Colo.App. 114 [quot Cyc]; Barber 
v. Ellingwood, 129 N.Y.S. 414, 144 
App.Div. 512; Zollicoffer v. Zollicof- 
fer, 84 S.E. 349, 168 N.C. 326; Cox 
ve Elighs Points aR: AG Se RR. Cones 
S.E. 183, 147 N.C. 353; Wittkowsky & 
Rintels v. Wasson, 71 N.C. 451; Der- 
rick v. Harwood Electric Co., 111 A. 
48) 268 Pa. .136s French vy. Spencer, 
23 Pa.Super. 428. 

{a] Other statement.—Case is for 
the jury. Lincoln v. Christian, 94 Pa. 
Super. 145; Walker v. Dawley, (Tex. 
Civ.App.) ‘4 S.W.(2d) 159. 

{b] Strength of opposing evidence 
does not affect the rule. Derrick v. 
Harwood Electric Co., 111 A. 48, 268 
Pa. 136; Campbell v. Preferred Mut. 
Ace: ASSOC 3324. 564, 172) Pa. 61: 
Lincoln v. Christian, 94 Pa.Super. 145. 

48. Mangum v. Brown, 156 S.E. 
535; 200EN- C2 29657) Coxev..Eieh Pomts 


etc. sReiCo., 61 SHLo183) P47 INCer sss 
Craft v. Norfolk, etc., R. Co., 43 S.B. 
519, 1386 N.C. 49; Hardy v. Millers’ 


Mut. Fire Ins. Ass’n of Illinois, 141 
A. 623, 293 Pa. 9; Jones v. First Nat. 
Bank, (Tex.Civ.App.) 160 S.W. 126; 
Ola Dominion Transp. Co. vy. Hamil- 
ton, 131 S.H. 850, 146 Va. 594, 46 A.L. 
R. 186 


[a] Other statement.—Case is for 
the jury. Currie v. Gilchrist, 61 S.E. 
581, 147 N.C. 648. 

[b] Strength of cpposing evidence 
does not affect the rule. Hardy v. 
Millers’ Mut. Fire Ins. Ass’n of Illi- 
nois, 141 A. 623, 293 Pa. 9. 

49. Whitehead v. Valley View Con- 
sol. Gold Mining Co., 141 P. 138, 26 
Colo.App. 114 [quot Cyc]. 

50. Cogdell v. Southern R. Co., 40 
SoHS 202, sh20 N. Ca 39st 

51. Marion County v. Clark, 94 U. 
S. 278, 24 L.Ed. 59; Schuylkill, ete., 
Imp., etc., R. Co. v. Munson, 14 Wall. 
(U.S.) 442, 20 L.Ed. 867; New York 
Cent., etc., R. Co. v. Difendaffer, 125. 
F..893, 62 C.CiA.-1: Ross.v. Preferred 
Accident Ins. Co., 28 Hawaii 404; 
Baulec v. New York, etc, R. Co., 59 
N.Y. 356, 17 Am.R. 325 [quot Schmidt 
v. Brown, 30 N.Y.S. 68, 70, 80 Hun 
185]; Hampshire Paper Co. v. Hunt, 


SUNDYAS Tees or 
Bean, 130 A. 578, 99 


52. Picknell v. 
VES. 

53. U.S.—Stark BHlectric R. Co. v. 
McGinty Contracting Co., 238 F. 657, 
I Way NOK GN, SERN  MatKelaey mols (vig eviBk, RX. 
MulfordiiGosy 2k6e FG 7.05 Ono abun oe 

Fia.—Gravette v. Turner, 81 So. 476,. 


(ieee Salih, 

Mo.—Carnie v. Toll, 281 S.W. 41; 
Keller v. St. Louis Butchers’ Supply 
Co., 229 S.W. 178; Trebbe v. American 
Steel Foundries, 185 S.W. 179; AXtna 
Inv. Corporation vy. Chandler Land- 
scape & Floral Co., (Mo.App.) 50 S.W. 
(2d) 195; McCain v. Trenton Gas & 
Hlectric Co., 15 S.W.(2d) 970, 222 Mo. 
App. 1146; Laster v. R. & V. Motor 
Co., 269 S.W. 665, 219 Mo.App. 211; 
Fields v. Missouri Pac. R. Co) 88-5: WwW. 
134, 113 Mo.App. 642. 

Mont.—In re Car roll’s Estate, 196 P. 
996, 59 Mont. 403. 

Or.—Holland vy. Eugene Hospital, 
270) RP. 084, 1202 Or. 256. 

Pa.—Derrick v. Harwood Electric 
Co., 111 A. 48, 268 Pa. 136. 

Utah.—A. W. Sewell Co. v. Com- 
ey Casualty Ins. Co., 15 P.(2d) 
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cause of action,®* although cireumstantial,°® the case 
may,°® should,®* or must®*® be submitted to the jury, 
and it is not error to do so,®® and it cannot be taken 
from the jury because of the strength of opposing 
proof ;®° there must be substantial evidence on the 
part of plaintiff in support of his claim in order to 
So the rule is stat- 
ed that the case should not be taken from the jury,*? 
and should be left to the jury,°* unless, as a matter 
of law, it follows that no recovery can be had upon 
any proper** view of the evidence,®° including the 
legitimate inferences to be drawn from it.®® 
of counsel, no matter how vigorously asserted, will 
not take the case to the jury when unsupported by 


justify submission to the jury.®* 


Vt.—Shields v. Vermont Mut. Fire 

Ins: Co., 147% A. 352; 102 Vt, 224; Pick- 
Neu AV. wean ts 0A. 58; 09m. Viten OOS 
Cummings v. Town of Cambridge, 107 
A. 114, 93 Vt. 349. 
' 54 U.S.—Stark Electric R. Co. v. 
McGinty Contracting Co., 238 F. 657, 
151:C.C,A. 507;- Richards v. H. K.;Mul- 
LOVGICO. 236 HB 677, 150°C. CAng9: 


Fla.—Gravette v. Turner, 81 So. 
ANGs ai las 31h, 
Mo.—Trebbe v. American Steel 


Foundries, 185 S.W. 179. 

N.H.—Ingerson v. Grand Trunk 
Ry., 106 A. 488, 79 N.H. 154. 

Vt.—Picknell v. Bean, 130 A. 578, 
99 Vt. 39. 

55. Derrick v. Harwood Electric 
111 A. 48, 268 Pa. 136. 

56. Carnie v. Toll, (Mo.) 281 S.W. 
41; Laster v. R. & V. Motor Co., 269 
S.W. 665, 219 Mo.App. 211; Fields v. 
Missouri Pac. R. Co., | 88S: Ww. 134, 113 
Mo.App. 642; Ingerson v. Grand 
Trunk ,Ry., 106 A. 488, 79 N.H. 154; 
Shields v. Vermont Mut. Fire Ins. 
Co., 147 A. 352, 102 Vt. 224; Picknell 
v. Bean, 130 A. 578,.99 Vt. 39. 

57. Richards v. H. K. Mulford Co., 
236 F. 677, 150 C.C.A. 9; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; Kel- 
ler v. St. Louis Butchers’ Supply Co., 
(Mo.) 229 S.W. 173; McCain v. Tren- 
ton Gas & Electric Co., 15 S.W.(2d) 
97054222. Mo:App. ‘1146;-- Holland =v. 
eens Hospital, 270 P. 784, 127 Or. 


58. Trebbe v. American 
Foundries, (Mo.) 185 S.W. 179; 
re Carroll’s Estate, 196 P. 996, 59 
Mont. 403; A. W. Sewell Co. v. Com- 
mercial Casualty Ins. Co., (Utah) 15 
P.(2d) 327; Cummings v. Town of 
Cambridge, 107 A. 114, 93 Vt. eas 

59. Stark Electric R. Co. v. 
Ginty Contracting Co., 238 FR. 657, Msi 
C.C.A.. 507. 

60. Derrick v. 
Coj;11t A. 48, 268 Pa. 136. 

61. 
Co., 56 F.(2d) 137; Davlin v. Henry 
Ford & Son, 20 F. (2d) 3173 Hardy- 
Burlingham Mining Co. v. Baker, 10 
BC20). 2773) Virginia, ete, Ri Co. v. 
Hawk, 160 F. 348, 87 C.C.A. 300; In 
re Luckenbach’s Estate, 270) P. 961, 
205 Cal. 292; McEwen v. Occidental 
Life Ins. Co., 129 P. 598, 20 Cal.App. 
477; Van Zandt v, St. Louis Whole- 
sale Grocer Co., 190 S.W. 1050, 196 Mo. 
McNulty v. St. Louis & Ss. 
, 148 S.W. 973, 166 Mo.App. 


439; Fink v. Kansas City Southern 


ee Co., 143 S.W. 568, 161 Mo.App. 

314. 
62. paar yale v. Tennessee 
pL by. bp; 99) Cael 


er Iron & R. Co 
71. 


he 
Co. v. 
488. 

Fla.—Wagner v. Hast Coast Hos- 
pital Ass’n, 141 So. 748; Jones vy. 
General Accident, Wire & Life Assur. 


Southwestern Bell Telephone 
Shelby, 268 S.W. 860, 167 Ark. 


Corporation, Limited, of Perth, Scot- 
land, 137 So. 889. 
Md.—Booth Packing Co, v. Greuner, 


99 A. 714, 129 Md. 392. 
Mont.—Autio v. Miller, 


11, PP. (2d) 
1039; 


Maki v. Murray Hospital, in ea 


Harwood Hlectric: 


Wirthlin v. Mutual Life Ins. 


TRIAL 


the evidence.*7 


jury.°® 


Claims 


(2d) 228; Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 145; Child- 
ers v. Deschamps, 290 P. 261, 87 Mont. 
505; Rau v. Northern Pac. Ry. Co., 
289 P. 580, 87 Mont. 521 [quot Child- 
ers v. Deschamps, 290 P. 261, 264, 87 
Mont. 505]; Pyles v Armstrong, 275 
P. 753, 84 Mont. 338; Wingate v. Da- 
vis, 262 P. 307, 77 Mont..5725) Puutio 
v. Roman, 245 P. 523, 76 Mont. 105; 
Conrad Mercantile Co. v. Siler, 241 
P. 617, 75 Mont. 36; Wagner v. Don- 
ald, 214 P. 1099, 67 Mont. 114; Walsh 
v. East Butte Copper Mining Co., 214 
P. 641, 66 Mont. 592; Grant v. Nihill, 
210 P. 914, 64 Mont. 420; Stevens v. 
Hines, 206 P. 441, 63 Mont. 94; Lar- 
son v. Marcy, 201 P. 685, 61 Mont. 1; 
Loudon v. Scott, 194 P. 488, 58 Mont. 
645, 12 A.L.R. 1487; Sprinkle v. An- 
derson, 187 P. 908, 57 Mont; 223; 
Koerner v. Northern Pac. Ry. Co., 186 
P. 387, 56 Mont. 511; Conway v. Mon- 
idah Trust, 157 P. 178, 52 Mont. 244; 
Stewart v. Stone & Webster Engineer- 
ing Corporation, 119 P. 568, 44 Mont. 
160. 

Okl.—Fidelity Mut. Life Ins. Co. v. 
Stegall, 111 P. 389, 27 Okl. 151. 

63> ¢Toledo} St aun.c&. Wrekin Con vy. 
Howe, 191 F. 776, 112 C.C.A. 262; An- 
derson v. Whitener, 261 P. 156, 127 
OkKl. 284. 

64. Haynie v. Tennessee Coal, Iron 
GAR Cory 175). 55499 CC Aaihs SAn-= 
derson v. Whitener, 261 P. 156, 127 


Okl. 284 
65. U.S.—Toledo, St. L. & W. R. 
Sa Vv. Howe, 190 “Ey T7634 1125 GiCcAS 


D.C.—Colbert v. Anacostia & P._R. 
R. Co,)41- App. D:Ce 171. 

Fla. Wager v. Hast Coast Hospital 
Ass’n, 141 So. 743. 

Mont.—Maki v. Murray Hospital, 7 
P.(2d) 228; Childers v. Deschamps, 
290 P. 261, 87 Mont. 505; Wingate v. 
Davis, 252 P. 307, 77 Mont. 572; Con- 
rad Mercantile Co. v. Siler, 241 P. 
617, 75 Mont. 36; Wagner v. Donald, 
214 P. 1099, 67 Mont. 114; Walsh v. 
East Butte Copper Mining Co., 214 P. 
641, 66 Mont. 592; Grant v. Nihill, 210 
P. 914, 64 Mont. 420; Larson v. Mar- 
ey, 201 P. 685, 61 Mont. 1; Loudon 
v. Scott, 194 P. 488, 58 Mont. 645, 12 
A.L.R. 1487; Koerner v. Northern 
Pac. Ry. Co., 186 P. 387, 56 Mont. 511; 
Conway v. Monidah Trust, 157 P. [78, 
52 Mont. 244; Stewart v. Stone & 
Webster Engineering Corporation, 119 
P. 568, 44 Mont. 160. 

Okl,—Fidelity Mut. Life Ins. Co. v. 
Stegall, {1112 PB. 3895927 OK Lote 

66. Conrad Mercantile Co. v. Siler, 
QAT! Plies ‘Cov eNLOMte ogee yGraniterve 
Nihill, 210 P. 914, 64 Mont. 420; Ste- 
vens v. Hines, 206 P. 441, 63 Mont. 94; 
Larson v. Marcy, 201 P. 685, 61 Mont. 
1; Loudon v. Scott, 194 P. 488, 58 
Mont. 645, 12 A.L.R. 1487; Sprinkle 
v. Anderson, 187 P. 908, 57 ‘Mont, 223; 
Koerner y. Northern Pac. Ry. Co., 186 
P. 337, 56 Mont. 511. 

67. In re Conner’s Hstate, 202 N. 
W. 919, 230 Mich. 399. 

68. Mexican Central R. Co. v. Mur- 
ray, 102 F. 264, 42 C.C.A. 334; Ny- 
back vy. Champagne Lumber Co., 90 
F. 774, 33 C.C.A. 269; Kroeger v. Twin 
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Doubts should in all cases be re- 


solved in favor of the submission of the case to the 
Where the evidence is not sufficient to jus- 
tify a submission to the jury,®® or to support a ver- 
dict,7° the case should not be submitted,’ and the 
court may properly refuse to do so;*?_ submission in 
such instance being erroneous.7? So, also, where 
plaintiff fails to produce evidence on an essential 
element of his case, and no reasonable inference can 
be drawn from a fact supported by evidence tend- 
ing to prove such element, it is error for the court 
to submit the case to the jury.*4 

[§ 326] (bbb) Kentucky Rule. 


Although it is 


Buttes R. Co., 127 P. 735, 737, 14 Ariz. 
269, Ann.Cas.1914A 1289 [aff 114 P. 
553, 13 Ariz. 348, Ann.Cas.1913E 1229, 
and cit acl Bergholty We Oregon 
City, 240 2 225,4226 11 6,Or.s Ls [quot 
Cy.clt 

@€9. Cal.—Ross v. San Francisco- 


Oakland Terminal Rys. Co., 191 P. 
703, 47 Cal.App. 753. 
Md.—Belt v. Marriott, 9 Gill 331. 


N.Y.—Newkirk v. New York, ete., 
Re Co. 238 5Noyetb84.6; Pranser:A. (Le; 
Wisk v. New York Press Co., 36 N.Y. 
S. 184, 91 Hun 550. 

Pa.—Dean v. Fuller, 40 Pa. 474. 

S.D.-—Fienup v. Gordon, 168 N.W. 
32, 40 S.D. 465. 

Tex.—Honaker v. Jones, (Civ.App.) 
115 S.W. 649 [aff and reformed 122 S. 
W..529, 126 S.W. 4, 103 Tex. 239]: 

{a] Rule applied.—(1) Claim of 
set-off. Best Tailoring Co. v. Clancey, 
185 Ill.App. 408. (2) Affirmative plea 
in bar. McKerley v. Commercial 
Casualty Ins. Co., 160 S.E. 576, 201 N. 
Cr" 502: 

70. U.S.—Nordgard v. Marysville 
GENE Rys'Co:, 211) Ws W21- fati 2k See 
737, 134 C.C.A. 415]. 

Iowa—Shuman v. Supreme Lodge 
K. H., 81 N.W. 717, 110 Iowa 480. 

Md.—Nailor v. Bowie, 3 Md. 251. 
i Mass.—Denny vy. Williams, 5 Al- 
enul: 

N.Y.—In re Ruef, 167 N.Y.S. 498, 180 
App.Div.: 203 [aff 119 N.H. 1075, 223 
N.Y. 5821; 

Pa.—Raby v. Cell, 85 Pa. 80. 

Tex.—Lea v. Hernandez, 10 Tex. 
137; Parker v. Leman, 10 Tex. 116. 

71. Shuman v. Supreme Lodge K. 
H., 81 N.W. 717, 110 Iowa 480; In re 
Ruef, 167 N.Y.S. 498, 180 App.Div. 203 
Laff 119 N.E, 1075, 223 N.Y. 582]; Me- 
Kerley v. Commercial Casualty Ins. 
Co., 160 S.E. 576, 201 N.C. 502; Raby 
v. Cell, 85 Pa. 80. 

[a] Duty. (1) Nordgard v. 
Marysville & N. Ry. Co., 211 F. 721 
[afl, 218) We 73%, W34C\GyAal Siles o Ga)) 
When, in the judgment of the trial 
court, plaintiff has failed to produce 
sufficient evidence to warrant the 
jury in finding in his favor, it is its 
duty to withdraw the case. Zeigrist 
v. Speer, 100 <A. 470, 29 Del. 437; 
Denny v. Williams, 5 Allen (Mass.) 1. 

[b] Not error to withdraw case.— 
Lea v. Hernandez, 10 Tex. 137; Parker 
v. Leman, 10 Tex. 116. 

72. Cal.—Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 703, 
47 Cal.App. 753. 

Md.—Nailor v. Bowie, 3 Md. 251. 

N. Y.—Newkirk v. New York, etc., 
R. Co., 38 N.Y. 158, 6 Dranscr;A. 196, 
Pa.—Dean Vv. Fuller, 40 Pa. 474. 
S.D.—Fienup v. Gordon, 168 N.W. 

32, 40 S.D. 465. 

Tex.—Honaker v. Jones, (Civ. App.) 
115 S.W. 649 [aff and reformed 122 S. 
W. 529, 126 S.W. 4, 103 Tex. 239]. 

73. Belt v. Marriott, 9 Gill (Md.) 
331; Fisk v. New York Press Co., 
36 N.Y.S. 184, 91 Hun 550; Seagraves 
x She of Winston, 83S.E. 201, 167 N. 

74 Sobolovitz v. Eubrie Oils Co: 
140 N.E. 634, 107 Ohio St. 204. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 326] 


said that if there is any,7® some,7® or a scintilla 
of?” evidence,’® viewed in the aspect most favor- 
able to the complaining party,’® however slight,®° 


with the reasonable inferences to 


from,*! legally sufficient,8? or reasonably** tending’ 


to support plaintiff’s contentions or 
well pleaded cause of action,’® or 
case may,®® should,®® or must®® be 
jury, under proper instructions,®! 


75. Dossenbach y. Reidhar’s Ex’x, 
53 S.W.(2d) 731, 245 Ky. 449; North 
American Accident Ins. Co. v. West, 
53 S.W.(2d) 692, 245 Ky. 316; Globe 
Indemnity Co. v. Davies, 47 S.W.(2d) 
990, 243 Ky. 366; U..S:. Bidelity »& 
Guaranty Co. v. Antle, 42 S.W.(2d) 
1, 240 Ky. 243; Cecil v. Oertel, 40 S.W. 
(2d) 328, 239 Ky. 825; Owens v. Na- 
tional Life & Accident Ins. Co., 29 S. 
W.(2d) 557, 234 Ky. 788; Louisville 
& N. R. Co. v. Grant, 27 S.W.(2d) 980, 
234 Kv. 276; Russell v. Russell’s Ex’x, 
25 S.W.(2d) 54, 233 Ky. 105; Louis- 
ville & N. R. Co. v. Howland’s Adm’r, 
14 S.W.(2d) 174, 227 Ky. 841;. Lewis 
v. Louisville Ry. Co., 262 S.W. 1095, 
203 Ky. 655: Hunsaker v. Ashland 
Coal & Iron Ry. Co., 205 S.W. 612, 181 
Ky. 598; Ragan v. City of Covington, 
179 S.W. 1026, 166 Ky. 825; Supreme 
Lodge K. of P. v. Bradley, 107 S.W. 
209, 32 Ky.L. 743 [mod on other 
grounds 109 S.W. 1178, 33 Ky.L. 413]. 

76. Fidelity & Deposit Co. of Md. 
v. Commonwealth, 21 S.W.(2d) 452, 
231 Ky. 346; Hunsaker v. Ashland 
Coal & Iron Ry. Co:, 205 S.W. 612,481 
Ky. 5983 Lynch v. Snead Architec- 
tural Iron Works, 116 S.W. 693, 132 
Ky. 241, 21 L.R.A.N.S. 852; Louisville 
F Co. v. Buckner, (Ky.) 113 S.W. 

77. Stanley’s Adm’r v. Duvin Coal 
Co., 36 S.W.(2d) 630, 237 Ky. 813. 

[a] Evidence held sufficient.— 
American Dist. Telegraph Co. v. Old- 
ham, 146 S.W. 764, 148 Ky. 320, Ann. 
Cas.1913E 376; Mason & Hoge Co. v. 
Highland, (Ky.) 116 S.W. 320. 

78. Kentucky Utilities Co. v. White 
Star Coal Co., 52 S.W.(2d) 705, 244 Ky. 
759; Levi v. Gonzenbach, 33 S.W.(2d) 
657, 236 Ky. 586; Frazier v. Louis- 
ville & N. R. Co., 21 S.W.(2d) 140, 231 
Ky. 107; Powell v. Galloway, 16 S.W. 
(24) 489, 229 Ky. 37: Floyd County v. 
Allien, 227 S.Wz 9994, .190) Ky. 532; 
Louisville & N. R. Co. v. Johnson’s 
Adm’x, 171 S.W. 847, 161 Ky. 824. 

79. Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) .731, 245 Ky. 449. 

80. Globe Indemnity Co. v. Davies, 
47 S.W.(2d) 990, 243 Ky. 356; Cecil 
v. perks Co., 40 S.w. (2d) 328, 239 Ky. 
82 

81. Levi v. Gonzenbach, 33 S.W. 
(2d). 657, 236 Ky. 586; Frazier v. 
Louisville & N. R. Co., 21 S.W.(2d) 
140, 231 Ky. 107; Lewis v. Louisville 
Ry. Co., 262 S.W..1095, 203 Ky. 655. 

[a] Inference required.—In de- 
termining whether a case is for the 
jury, the court may not rest its deci- 
sion upon unreal or remote inferences 
or base inference upon _ inference. 
Dossenbach vy. Reidhar’s Ex’x, 53 S.W. 
(2d) 731, 245 Ky. 449. 

82. Globe Indemnity Co. v. Davies, 
47 S.W.(2d) 990, 248 Ky. 556; Lynch 
vy. Snead Architectural Iron Works, 
116 S.W. 693, 132 Ky. 241, 21 L.R.A. 
N.S. 852; Louisville R. Co. v. Buck- 
ner, (Ky.) 113 S.W. 90; Supreme 
Lodge K. of P. v. Bradley, 107 S.W. 
209, 32 Ky.L. 743 [mod on other 
grounds 109 S.W. 1178, 33 Ky.L. 413]. 

[a] Other statement.—FEvidence of 
probative value. Lewis v. Louisville 
Ry:-Co., 262 S.W. 1095, 203 Ky. 655. 

83. Kentucky Utilities Co. v. White 
Star Coal Co., 52 S.W.(2d) 705, 244 Ky. 
hae 

84. Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) 731, 245 Ky. 449; North 
American Accident Ins. Co. v. West, 
53° S.W.(2d) 692, 245 Ky. 316; U.S. 
Fidelity & Guaranty Co. v. Antle, 42 S. 
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be drawn there- 


theories,** or his 
a defense,§7 the 
submitted to the 
even though the 


W.(2d) 1, 240 Ky. 243; Cecil v. Oertel 
Co., 40 S.W.(2d) 328, 239 Ky. 825; 
Fidelity & Deposit Co. of Md. v. Com- 
monwealth, 21 S.W.(2d) 452, 231 Ky. 
346; Frazier v. Louisville & N. R. 
Co., 21—S.W.(2d) 140, 231 Ky. 107; 
Powell v. Galloway, 16 S.W.(2d) 489, 
229 Ky. 37; Louisville & N. R. Co. v. 
Howland’s Adm’r, 14 S.W.(2d) 174, 
227 Ky. 841; Floyd County vy. Allen, 
227 S.W. 994, 190 Ky. 532. See to 
same effect Lewis v. Louisville Ry. 
Co., 262 S.W. 1095, 203 Ky. 655: Ragan 
v. City of Covington, 179 S.W. 1026, 
166 Ky. 825; Louisville & N. R. Co. 


v. Johnson’s Adm’x, 171 S.W. 847, 161 
Ky. 824. 
85. Cecil v. Oertel Co., 40 S.W.(2d) 


328, 2389 Ky. 825; Kentucky Utilities 
Co. v. White Star Coal Co., 52 S.W. 
(2d) 705, 244 Ky. 759; Supreme Lodge 
K. of P. v. Bradley, 107 S.W. 209, 32 
Ky.L. 743 [mod on other grounds 109 
S.W. 1178, 33 Ky.L. 413]. 

86. Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) 7381, 245 Ky. 449; North 
American Accident Ins. Co. v. West, 
53 S.W.(2d) 692, 245 Ky. 316; Globe 
Indemnity Co. v. Davies, 47 S.W.(2d) 
990, 243 Ky. 556; U. S. Fidelity & 
Guaranty Co. v. Antle, 42 S.W.(2d) 1, 
240 Ky. 243; Levi v. Gonzenbach, 33 
S.W.(2d) 657, 236 Ky. 586; Owens v. 
National Life & Accident Ins. Co., 29 
S.W.(2d) 557, 234 Ky. 788; Louisville 
& N. R. Co. v. Grant, 27 S.W.(2d) 980, 
234 Ky. 276; Russell v. Russell’s Ex’x, 
25 S.W.(2d) 54, 233 Ky. 105; Fidelity 
& Deposit Co. of Maryland v. Com- 
monwealth, 21 S.W.(2d) 452, 231 Ky. 
3846; Frazier v. Louisville & N. R. 
Co; 20° S3Wi.(2d)) 140; 23 pve al OF 
Powell v. Galloway, 16 S.W.(2d) 489, 
229 Ky. 37; Louisville & N. R. Co. v. 
Howland’s Adm’r, 14 S.W.(2d) 174, 227 
Ky. 841; Lewis v. Louisville Ry. Co., 
262 S.W., 1095, .203 Ky. 655; — Floyd 
County v. Allen, 227 S.W. 994, 190 
Ky. 532; Hunsaker v. Ashland Coal 
& Iron Ry. Co., 205 S.W. 612, 181 Ky. 
598; Ragan y. City of Covington, 179 
S.W. 1026, 166 Ky. 825; Lynch v. 
Snead Architectural Iron Works, 116 
S.W. 693, 132 Ky. 241, 21 L.R.A.N.S. 
852; Louisville R. Co. v. Buckner, 
(Ky.) 113 S.W. 90. 

[a] Evidence inconsistent with de- 
fense theory.—The rule that the case 
should not be submitted if plaintiff's 
evidence is as consistent with theory 
precluding recovery as with opposing 
theory, was inapplicable, where the 
evidence sustained recovery. Cale- 
donian Ins. Co. v. Naifeh, 16 S.W.(2d) 
1046, 229 Ky. 293. 

87. Levi v. Gonzenbach, 33 S.W. 
(2d) 657, 236 Ky. 586. 

88. U. S. Fidelity & Guaranty Co. 
v. Antle, 42 S.W.(2d) 1, 240 Ky. 243; 
Fidelity & Deposit Co. of Maryland 
v. Commonwealth, 21 S.W.(2d) 452, 
231 Ky. 346; Supreme Lodge K. of 
P. y. Bradley, 107 S.W. 209, 32 Ky.L. 
743 [mod on other grounds 109 S.W. 
1178, 33 Ky.L. 413]. 

[a] Other statement.—(1) The 
ease is for the jury (Dossenbach_ v. 
Reidhar’s Ex’x, 53 S.W.(2d) 731, 245 
Ky 449; Globe Indemnity Co. v. 
Davies, 47 S.W.(2d) 990, 2438 Ky. 356; 
Russell, v. Russell’s Ex’x, 25 S.W. 
(2d) 54, 233 Ky. 105; Floyd County v. 
Allen, 227 S.W. 994, 190 Ky. 532) (2) 
and not for the court (Floyd County 
vy. Allen, supra). 

89. North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 Ky. 
816; Cecil v. Oertel Co., 40 S.W.(2d) 
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weight of the evidence, numerically®? and in pro- 
bative value,®* is opposed, and although the judge 
may believe it insufficient to support the cause,** 
and that if there is any®® or a scintilla of®* evidence 
legally sufficient,?? or tending®® to establish plain- 
tiff’s cause, the trial court should not take the case 
from the jury,?® and that it is erroneous to do so,* 
the terms used are so construed as to change the 
meaning of the rule,? and the rule is otherwise stat- 


328, 239 Ky. 825; Frazier v. Louisville 
& N. R. Co., 21 S.W.(2d) 140, 231 Ky. 
107; Lewis v. Louisville Ry. Co., 262 
S.W. 1095, 203 Ky. 655; Hunsaker .v. 
Ashland Coal & Tron Ry. Co., 205 S.W. 
612, 181 Ky. 598; Ragan v. City of 
Covington, 179 S.W. 1026, 166 Ky. 825; 
Louisville & N. R. Co. v. Johnson’s 
Adm’x, 171 S.W. 847, 161 Ky. 824. 

{a] Other statements.—(1) De- 
cision of case rests with the jury. 
Louisville & N. R. Co. v. Grant, 27 S. 
W.(2d) 980, 234 Ky. 276; Louisville & 
N. R. Co. v. Johnson’s Adm’x, 171 S. 
W. 847, 161 Ky. 824; Supreme Lodge 
K, of P..v. Bradley, 107 S.W.. 209, 32 
Ky.L. 743 mod on other grounds 109 
SOW 1178; 33 TK y- Ee 413 Te ey Lhe 
case is for jury. Kentucky Utilities 
Co. v. White Star Coal Co., 52 S.W, 
(2d) 705, 244 Ky. 759. 

90. Stanley’ ¢ Adm’r v. Duvin Coal 
Co., 36 S.W.(2d) 630, 237 Ky. 813; 
Levi v. Gonzenbach, 33 S.W.(2d) 657, 
236 Ky. 586; Owens v. National Life 


'& Accident Ins, Co., 29 S.W.(2d) 557, 


234 Ky. 788; Powell v. Galloway, 16 
S.W.(2d) 489, 229 Ky. 37; Louisville 
& N. R. Co. v. Rowland’s Adm’r, 14 S. 
W.(2d) 174, 227 Ky. 841; Lynch’ v. 
Snead Architecturai Iron ‘Works, 116 
S.W. 693, 132: Ky. 241, 21 L.R.A.N.S. 
852; Louisville R. Co. v. Buckner, 
(Ky.) 113 S.W. 90. 

[a] Duty.—It is the duty of the 
court to submit the case to the jury. 
Hunsaker v. AShland Coal & Iron Ry. 
Co., 205 S.W. 612, 181 Ky. 598. 

91. Hunsaker v. Ashland Coal & 
nae Ry. Co:,°205 “S.W: 612, 281 Kyz 

98. 


92. Lewis v. Louisville Ry. Co., 262 
S.W. 1095, 203 Ky. 655; Louisville & 
N. R. Co. v. Johnson’s Adm’x, 171 S. 
W. 847, 161 Ky. 824. 

[a] Other "ota tensenticaNn denies 
superiority of witnesses does not au- 
thorize the court to interfere with a 
pure question of fact. Louisville & 
N. R.: Co.3viiCurtis”! Adm 23725 $Saw: 
(2d) 398, 233 Ky. 276. 

93. Lewis v. Louisville’ Ry. Co., 
262 S.W. 1095, 203 Ky. 655; Louisville 
& N. R. Co. v. Johnson’s Adm’x, 171 
S.W. 847, 161 Ky. 824; Lynch v. Snead 
Architectural Iron Works, 116 S.W. 
693, 132 Ky. 241, 21 T.R.A.N.S: 852; 


Louisville R. Co. v. Buckner, (Ky.) 
113 S.W. 90. 
94 Globe Indemnity Co. y. Da- 


viess, 47 S.W.(2d) 990, 248 Ky. 356. 
95. Burdon v. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky. 480; McFarland 


v. Harbison, ete., Co., 82 S.W. 430, 
26 Ky.L. 746. 

96. McFarland vy. Harbison, etce., 
Co., supra, 

97. McFarland v. Harbison, ete., 


Co., supra. 
98. Burdon y. Burdon’s Adm’x, 9 
S.W.(2d) 220, 225 Ky- 480. 


99. Burdon vy. Burdon’s Adm’x, 
supra, 
[a] Other statement.—Hunsaker 


v. Ashland Coal & Iron Ry. Co., 205 S. 
W. 612, 181 Ky. 598. 

1. McFarland v. Harbison, 
Co., 82 S.W. 430, 26 Ky.L. 746. 

2. See cases infra this note. 

[a] “Scintilla” (1) does not mean 
that the case should be submitted to 
the jury when there is merely “a 
spark” or a “glimmer” of evidence 
(Louisville & N. R. Co. v. Johnson’s 
Adm’x, 171 S.W. 847, 161. Ky. 824), 
(2) but means that when there is 
some evidence to support plaintiff’s 
ease the court will not undertake to 
determine either its weight or sufli- 


ete; 
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ed that evidence raising only a conjecture,’ 
is not sufficient to take the case to the 
jury, and that, where there is any® or a scintilla of’ 


or suspicion® 


relevant,® substantial® evidence?® 


12 


cause,!! the case may,!? 
to the jury. So the 


jury.*® 


[§ 327] (cc) Where Evidence Makes Prima Facie 
While the authorities are in accord that, 
where plaintiff makes a prima facie ease, it should 
be submitted to the jury,!® even though the only evi- 
dence in support of the ease is the party’s own tes- 
timony,!® and even though he offers no evidence to 
contradict defendant,?° there is a disagreement as 


ges ae 


or should,'? be submitted 
case should be submitted to the 
jury if there is more than a scintilla of evidence to 
sustain plaintiff’s theory,!* even though the weight 
of the evidence is with defendant; but where there 
is no competent evidence to sustain a contention, the 
trial pour may properly decline to submit it to the 
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« 4 
guess, 


to support the 
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some jurisdictions the rule is that where plaintiff 
has made a prima facie case it is beyond the power 
of the court to withdraw the case from the jury? 
and that such case must be submitted to the jury even 
though there is contrary evidence.7% 
dictions it is held that defendant’s undisputed?* and 
indisputable?® evidence?® prevents application of the 
foregoing*? rule, nor does such rule apply where 
there is a fatal ‘admission or confession as against 
a demurrer to the evidence or a motion to nonsuit.?§ 
While if the answer denies the petition, and plain- 


In other juris- 


tiff introduces oral evidence and defendant intro- 


to whether this rule obtains in all instanees.24 In 


ciency by taking the case from the 
jury merely because the evidence on 
one side only may be stronger, both 
numerically and in probative Value, 
than the evidence on the other side, 
but will, when there is a conflict, 
leave the question to the jury (Louis- 
ville & N. R. Co. v. Johnson’s Adm’x, 
supra). 

3. Burdon v. Burdon’s Adm’x, 9 S. 
W.(2d) 220, 225 Ky. 480 

4. Taylor ue Vaughan, 32 S.W. (2d) 
724, 236 Ky. 102. 

5. Burdon v. Burdon’s Adm’x, 9 S. 
W.(2d) 220. 225 Ky. 480. 

6 Iseman vy. Hayes, 46 S.W.(2d) 
110, 242 Ky. 302; National Life & Ac- 
cident Ins. Co. v. Etter, 33 S.W.(2d) 
302, 236 Ky. 418. 

7. Iseman v. Hayes, 46 S.W.(2d) 
110, 242 Ky. 302. 

8. Dossenbach v. Reidhar’s Ex’x, 
53 S.W.(2d) 731, 245 Ky. 449; Stand- 
-ard Acc. Ins. Co. v. Strunk, 294 S.W. 
LOS5,) 220) Keys | 256; Clark vy. Younge:s 
Bx’x, 142 S.-W. 1032, 146 Ky. 377. 

9. Heyburn Bldg. Co. vy. Highland 
Motor Transfer Co., 53 S.W.(2d) 944, 
245 Ky. 514; Dossenbach v. Reidhar’s 
Ex’x, 58 S.W.(2d) 731, 245 Ky. 449; 
North American Accident Ins. Co. v. 
West, 53 S.W.(2d) 692, 245 Ky. 316; 
Iseman v. Hayes, 46 S.W.(2d) 110, 
242 Ky. 302; National Life & Accident 
ins, ao. (vy. tter,) 33 S/W. (2a), 302; 
236 Ky. 418; Standard Acc. Ins. Co. v. 
Strunk, 294 S.W. 1085, 220 Ky. 256; 
Clark v. Young’s Ex’x, 142 S.W. 1032, 
146 Ky. 377. 

[a] Substantial evidence means 
evidence carrying the quality of proof, 
and fit to induce conviction. Dossen- 
bach v. Reidhar’s Ex’x, 53 S.W.(2d) 
731, 245 Ky. 449; North American 
Accident Ins. Co. v. West, 53 S.W. (2d) 
692, 245 Ky. 316; Standard Acc. Ins. 
Co. v., Strunk, 294 S.W. 1085, 220 Ky. 
256; Clark v. Young’s Ex’x, 142 S.W. 
1032, 146 Ky. 377. 

10. North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 Ky. 
316. 

11. Heyburn Bldg. Co. v. Highland 
Motor Transfer Co., 53 S.W.(2d) $44, 
245 Ky. 514; Iseman v. Hayes, 46 
S.W.(2d) 110, 242 Ky. 302; Clark v. 
Young’s Ex’x, 142 S.W. 1032, 146 Ky. 
Bite 

12. North American Ac Cora Ins. 
Co. v. West, 53 S.W.(2d 6925. 245 
Ky. 316; National Life & Accident 
Ins. Co. v. Etter, 33 S.W.(2d) 302, 236 
Ky. 418; Clark v. Young’s Ex’x, 142 
S.W. 1032, 146 Ky. 377. 

13. Heyburn Bldg. seg v. Highland 
Motor Transfer Co., 53 S.W.(2d) 944, 
245 Ky. 514; Iseman v. “Hayes, 46S. 
W.(2d) 110, 242 Ky. 302. 

14. Louisville R. Co. 


vy. Buckner, 
(Ky.) 113 S.W. 90. 


15. Louisville R. Co. v. Buckner, 
supra. 

16 Ryan & Miller v. American 
Steel & Wire Co., 146 S.W. 1099, 148 
Ky. 481. 

17. “Prima facie case’ see Prima 
Facie 49 C.J. p 1346 notes 6-16 

Sufficiency of evidence to make 
prima facie case as question for jury 
see supra § 320 note 71 [g]. 

18. Coffey v. Sutton, 175 Ill.App. 
331; Gilkey v. Sovereign Camp of 
Woodmen of the World, (Mo.App.) 178 
S.W. 875; Winn v. Modern Woodmen 
of America, 137 S.W. 292, 157 Mo.App. 
15 Dyeroer Tyrrell i27-S. We 114.4242 
Mo.App. 467; Cobb v. Holloway, 108 
S.W. 109, 129 Mo.App. 212; Hutchins 
v. Taylor-Buick Co., 153 S.E. 397, 198 
N.C. 777; Jeffrey v. Osage Mfg. Co., 
150 S.E. 5038, 197 N.C. 724 [foll Lewis 
v. Basketeria Stores, 161 S.E. 924, 201 
N.C. 849]; Pinckney v. Knowles, 99 
S.E. 354, 112 S.C. 7; Garner v. West- 
ern Union Telegraph Co., 69 S.E. 510, 
STS C7316. 

_ [a] Not matter of law.—Establish- 
ing a “prima facie case’’ does not re- 
quire, as matter of law, a judgment in 
favor of the plaintiff. Smith Sand & 
Gravel (Cos veeCorbin:, sso0 Po 4212, ao 
ogee 635 [aff 142 P. 1163, 81 Wash. 

[b] Prima facie case required.— 
Begenish v. Gates, 2 Alaska 511 (hold- 
ing that, to entitle plaintiff's cause to 
go to the jury, he must have es- 
tablished every material part thereof 
by his evidence, and his evidence and 
the law must correspondingly show 
a prima facie legal right to judgment 
in his favor). 

19. Cravens v. Hunter, 
456. 

20. Winn v. Modern Woodmen of 
America, 137 S.W. 292, 157 Mo.App. 
1; Dyer v. Tyrrell, 127 S.W. 114, 142 
Mo.App. 467. 

21. See cases infra notes 22-28. 

22. Fererira v. Silvey, 176 P. 371, 


87 Mo.App. 


38 Cal.App. 346; Peterson y. Chicago 
& A. Ry. Co., 178 .S.W., 182, 265 Mo. 


462; Doherty v. Hazelwood Co., 177 
P. 432, 175 P. 849, 90 Or. 475. But see 
Kazee v. Kansas City Life Ins. Co., 
217 S.W. 339 (the presumption that, 
plaintiff having onee made a prima 
facie case, the court could never take 
the same from the jury does not ob- 
tain, where the prima facie case is so 
discredited and destroyed as to put 
such presumption to fight). 

[a] Trial court may not declare 
(1) as a matter of law that plaintiff’s 
prima facie case is completely over- 
thrown by the uncontroverted testi- 
mony of defendant (Clonts v. Laclede 
Gaslight Co., 140 S.W. 970, 160 Mo. 
App. 456), (2) since such would in- 


duces no evidence, defendant is entitled to go to the 
jury,”® where the answer admits plaintiff’s case and 
sets up a new defense and the evidence does not 
sustain it, the rule does not apply.?° 

[§ 328] (dd) Where Evidence Supports Verdict. 
In some jurisdictions the rule is that where there is 
any*! evidence legally sufficient?? to support a ver- 


vade the province of the jury (Clonts 
v. Laclede Gaslight Co., supra). 

[b] Exception.—A prima _ facie 
case, based solely on an inference or 
presumption, does not preciude the 
withdrawal of the cause from the jury 
after all the evidence has been sub- 


mitted. Judson v. Bee Hive Auto 
Service Co.35297% BP. +1050) 236 Or8 f, 
& aaa 944 [rey 294 P. 588, 136 
rs a 


23. Rochford v. Pennsylvania Co., 
UTAH 81 985 CXC At 1105) Cantona. ane 
surance Co. of North ‘America, (Mo. 
App.) 285 S.W. 803; Warne v. Johns- 
ton, 48 Pa.Super. 98. 

[a] Explanation by witnesses of a 
prima facie case for the adverse par- 
ty merely makes the issue for the 
jury. Commonwealth Life Ins. Co. v. 
Pendleton, 21 S.W.(2d) 985, 231 Ky. 
591, 66 A.L.R. 1526. 

24. Garner v. Western Union Tele- 
graph’ Co.) 69S: 510s" 87 S26! S365 
Keith v. Guedry, (Civ.App.) 114 S.W. 
392 [rev on other ground and reh den 
122° SEW. TL, A2SR(SEWet “5. SOS. Wes, 
160]. 

[a] Explanatory or exculpatory 
evidence for defendant suffices. Gar- 
ner v. Western Union Telegraph Co., 
69 S.E. 510, 87 S.C. 316. 

25. Garner vy. Western Union Tele- 
graph Co., supra. 

26. Davis v. Ferguson Seed Farms, 
(Tex.Civ.App.) 255 S.W. 655; Yeaman 
v. Galveston City Co., (Tex.Civ. App.) 
190 S.W, 212. 

27. See supra notes 18-20, 

28. Hutchins v. Taylor-Buick Co., 
HFSS He OO Te LOS INC Owe C0 te 

29. Gilkey v. Sovereign Camp of 
Woodmen of the World, (Mo.App.) 
178 S.W. 875. 

SO. Gilkey v. Sovereign Camp of 
Woodmen of the World, (Mo.App.) 
178 S.W. 875. 

81. Elrod v. McConnell, 154 S.B. 
449, 170 Ga. 892; Dyson v. Beckam, 
35 Ga. 132; Tison v. Yawn, 15 Ga. 
491, 60 Am.D. 708. 

32. Montgomery & Co. v. Arkansas 
Cold Storage & Ice Co., 124 S.W. 768 
93 Ark. 191; Elrod v. McConnell, 154 
S.E. 449, 170 Ga. 892; Dyson v. Beck- 
am, 35 Ga. 132; Tison v. Yawn, 15 Ga. 
491, 60 Am.D. 708; Blackwell v. 
Omaha Athletic Club, 242 N.W. 664, 
123 Neb. 332; Stohlman v. Davis, 220 
N.W. 247, 117 Neb. 178, 60 A.L.R. 658; 
Glazario v. Davis, 194 N.W. 866, 110 
Neb. 679; Conn vy. Chicago, B. & Q. 
Jars (Choe, 139 N.W. 828, 93 Neb. 83; Iowa 
Hog & Cattle Powder Conve Ford, 127 
N.W. 1059, 87 Neb. 708; Weed v. Chi- 
cago, ete, RaiCo; 99 N.w. 827, 5 Neb. 
(Unoff. ) 623; New Mexico- Colorado 
Coal & Mining Co. v. Baker, 157 P. 
167, 170, 21 N.M. 531 [quot Cye]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ade 


§ 328] 


dict®® for plaintiff** or defendant,®®> the trial court 
should,*® and must,** submit the case or issue to the 
jury, and it will not be withheld or withdrawn from 
In other jurisdictions this rule that 
where there is any,®® or some,*® evidence,*! with all 
the reasonable inferences and intendments to be 
drawn therefrom,*? legally sufficient,*® or fairly** 
and reasonably*® tending*® to support a verdict*? 
for plaintiff,4® no matter what its weight*® or char- 


the jury.?® 


33. Elrod v. McConnell, 154 S.E. 
449, 170 Ga. 892; Dyson v. Beckam, 
35 Ga. 132; Tison v. Yawn, 15) Ga. 
491, 60 Am.D. 708; Blackwell _ v. 
Omaha Athletic Club, 242 N.W. 664, 


123 Neb. 332; Stohlman v. Davis, 220 
N.W. 247, 117 Neb. 178, 60 A.L.R. 658; 
Glazario v. Davis, 194 N.W. 866, 110 
Neb. 679; Conn v. Chicago, B. & Q. 
R. Co., 139 N.W...828, 93 Neb. 83; 
Iowa Hog & Cattle Powder Co. v. 
Ford, 227> N.W. (1059, 87 Neb. 7085 


Weed v. Chicago, ete., R. Co., 99 N.W. 
827, 5 Neb. (Unoff.) 623. 

34. New Mexico-Colorado Coal & 
Mining, Co. fv. Baker, 157 P. 167, 17,0; 
21 N.M. 531 [quot Cyc]. 

35. Montgomery & Co. v. Arkansas 
Cold Storage & Ice Co., 124 S.W. 768, 
SS e ALK oh, 

36. Montgomery & Co. v. Arkansas 
Cold Storage & Ice Co., 124 S.W. 768, 
93 Ark. 191; Stohlman v. Davis, 220 
N.W. 247, 117 Neb. 178, 60 A.L.R. 658; 
Conn. Vv. Chicago, BB. '&' OQ. RCo W39 
N.W. 828, 93 Neb. 83; Iowa Hog & 
Cattle Powder Co. v. Ford, 127 N.W. 
1059, 87 Neb. 708; New Mexico-Colo- 
rado Coal & Mining Co. v. Baker, 157 
P. 167, 170, 21 N.M. 531 [quot Cyc]. 

37. Blackwell v. Omaha Athletic 
Club, 242 N.W. 664, 123 Neb. 332. 

[a] Duty.—Glarizio v. Davis, 194 
N.W. 866, 110 Neb. 679. 

38. Elrod v. McConnell, 154 S.E. 
449, 170 Ga. 892; Dyson v. Beckam, 
35 Ga. 132; Tison v. Yawn, 15 Ga. 
491, 60 Am.D. 708. 

39. Ill.—Libby, McNeill & Libby v. 
Kearney, 124 I1]l.App. 339. 

Ind.—Chicago & E. R. Co. v. Ham- 
merick, 96 N.E. 649, 50 Ind.App. 425 
{order set aside 97 N.E. 546, reh den 
98 N.E. 422]. 

Ky.—Illinois Cent. R. Co. v. Wal- 
ters, 56 S.W. 706, 22 Ky.L. 137. 

Mo.—Laster v. R. & V. Motor Co., 
269 S.W. 665, 219 Mo.App. 211. 

Tex.—International & G. N. Ry. 
Co. v. Williams, (Civ.App.) 160 S.W. 
639 [aff (Commn.App.) 213 S.W. 594]. 

40. Ogden v. Sergeant, 112 N.Y.S. 


1085. 

41. U.S.—Marion County v. Clark, 
94 U.S. 278, 24 L.Ed. 59; Pleasants 
v. Fant, 22 Wall. 116, 22 L.Ed. 780; 
Schuylkill, ete., Improvement, etc., 
R. Co. v. Munson, 14 Wall. 442, 20 L. 
Ed. 867; New York Cent., etc., R. Co. 
v. Difendaffer, 125 F: 893, 62 C.C.A. 
rye wager States v. Lee Huen, 118 F. 
Fre p ahead igs v. Swift, 91 Ill.App. 

Md.—Parker v. Power, 96 A. 800, 
127 Md. 598, Ann.Cas.1918C 604. 

N.Y.—Cutter v. Morris, 22 N.E. 451, 
116 N.Y. 310; Maimes v. Automobile 
Ins’ Cos of Hartford, (Conn., , 183 UN. 
Y.S. 690, 112 Misc. 656 [aff 187 N.Y.S. 
943, 196 App.Div. 921]; Lekas v. 
Schwartz, 107 N.Y.S. 145, 56 Misc. 
594; Farrell v. Interurban St. Ry. 
Co., 90 N.Y.S. 345; Ernst v. Hudson 
River R. Co., 24 How.Pr. 97. 

Pa.—Raby v. Cell, 85 Pa. 80. 

S.C.—Webster v. Texas Co., 155 S., 
EB. 842, 158 S.C. 507. 

W.Va.—Findley v. Coal & Coke Ry. 
Co., 78 S.E. 396, 72 W.Va. 268; Ket- 
terman v. Dry. Fork R. Co., 37 S.E. 
683, 48 W.Va. 606. 

42, Libby, McNeill & Libby v. 
rege 6 124 Ill.App. 339 

U.S.—Marion County v. Clark, 
94 8. 278, 24 L.Ed. 59; Pleasants 
v. Fant, 22 Wall. 116, 22 L.Ed. 780; 
Schuylkill, etc:; Improvement, etc., 
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the rule.°® 


R. Co. v. Munson, 14 Wall. 442, 20 L. 
Ed. 867; New York Cent., etc., R. Co. 
v. Difendaffer, 125 F. 893, 62 C.C.A. 
Oa a States v. Lee Huen, 118 F. 


Ill.—Brezinski v. Swift, 91 Ill.App. 


Bots 

Ind.—Chicago & E. R. Co. v. Ham- 
merick, 96 N.E. 649, 50 Ind.App. 425 
forder set aside 97 N.E. 546, reh den 
98 N.H. 422]. 


Ky.-—Illinois Cent. R. Co. v. Wal- 
ters, 56 S.W. 706, 22 Ky.L. 137. 
Md.—Parker v. Power, 96 A. 600, 


127 Md. 598, Ann.Cas.1918C 604. 
N.Y.—Maimes v. Automobile Ins. 
Cow of | Hartforas Conn... 183>. N. Ys: 
690, 112 Misc. 656 [aff 187 N.Y.S. 943, 
196 Avp.Div. 921]; Ogden v. Sergeant, 
112 N.Y.S. 1085; Lekas v. Schwartz, 
107 N.Y.S. 145,-56 Mise. 594; Ernst 
Be Hudson River R. Co., 24 How.Pr. 


S.C.—Webster v. Texas Co., 155 S. 
E. 842, 158 S.C. 507. 

Tex.—International & G. N. Ry. 
Co. v. Williams, (Civ.App.) 160 S.W. 
639 [aff (Commn.App.) 213 S.W. 594]. 

W.Va.—Findley v. Coal & Coke Ry. 
Co., 78 S.B. 396, 72 W.Va. 268; Ket- 
terman vy. Pry Fork R. Co., 37 S.E. 
683, 48 W.Va. 606. 

44. Libby, McNeill & Libby v. 
Kearney, 124 I1].App. 339. 

45. Cutter v. Morris, 22 N.E. 451, 
PT GONG Ys 30. 

46. Raby v. Cell, 85 Pa. 80; Find- 
ley v. Coal & Coke Ry. Co., 78 S.E. 
396, 72 W.Va. 268. 

47. Marion County v. Clark, 94 U. 
S. 278, 24 L.Ed. 59; Pleasants v. Fant, 
22 Wall. (U.S.) 116, 22 L.Ed: 780; 
Schuylkill, ete., Imp., ete:,; Ru Co. We 
Munson, 14 Wall. (U.S.) 442, 20 L.Ed. 
867; New York Cent, 3 
Difendaffer, 125 F. 893, 
United States v. Lee Huen, Z 
442; Tllinois Cent. R. Co. v. Walters, 
56 S.W. 706, 22 Ky.L. 137; Maines v. 
Automobile Ins. Co. of Hartford, 
Conn., 183 N.Y.S. 690, 112 Misc. 656 
[aff 187 N.Y.S. 943, 196 App.Div. 921]; 
Ernst v. Hudson River R. Co., 24 
How.Pr. (N.Y.) 97; Ketterman v. Dry 
Fork R. Co., 37 S.E. 683, 48 W.Va. 


606. 
48. I1l.—Brozinski v. Swift, 91 Ill. 
v. Power, 96 A. 600, 


App. 537. 
Md.—Parker 
127 Md. 598, Ann.Cas.1918C 604. 
N. Y.—Cutter v. Morris, 22 N.E. 451, 


116 N.Y. 310; Lekas v. Schwartz, 107 
N.Y.S. 145, 56 Mise. 594;. Ogden v. 
Sergeant, 112 N.Y.S. 1085; Farrell v. 


Interurban St. Ry. Co., 90 N.Y.S. 345. 

S.C.—Webster v. Texas Co., 155 S. 
BH. 842, 158 S.C. 507: 

Tex.—International & G. N. Ry. Co. 
v. Williams, (Civ.App.) 160 S.W. 639 
[aff (Commn.App.) 213 S.W. 594]. 

49. Chicago & E. R. Co. v. Ham- 
merick, 96 N.E. 649, 50 Ind.App. 425 
[order set aside 97 N.E. 546, reh den 
98 N.E. 422]. 

50. Chicago & E. R. 
merick, supra. 

51. Chicago & E. R. 
merick, supra. 

52. Chicago & E. R. 
merick, supra. 

53. Raby v. Cell, 85 Pa. 80. 

54. U.S.—New York Cent. etc., R. 
Co. v. Difendaffer, 125 F. 893, 62 C.C. 
A. 1; Pleasants v. Fant, 22 Wall. 116, 
22 L.Ed. 780; Schuylkill, etce., Im- 
provement, ete., R. Co. v. Munson, 14 
Wall. 442, 20 L.Ed. 867; United States 
v. Lee Huen, 118 F. 442. 

Ti —Libby, McNeill & Libby v. 


Co. v. Ham- 


Co. v. Ham- 


Co. v. Ham- 
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acter,®® nor to what extent it is apparently over- 
borne®! or contradicted by other evidence®? the trial 
court may,°? should,®+ or must,°>-submit the case 
to the jury formerly was held, but by reason of ex- 
press or implied repudiation of the rule is no longer 
Thus, where there is any®’ substantial®® 
evidence legally sufficient,°>® or reasonably®® tend- 
ing®! to sustain a verdict,®* or where there is rea- 
sonable inference from the facts established by the 


Kearney, 124 Il]l.App. 339. 

Ind.—Chicago & E. R. Co. v. Hame- 
rick, 96 N.E. 649, 50 Ind.App. 425 
[order set aside 97 N.E. 546, reh den 
98 N.E. 422). 

Md.—Parker v. Power, 96 A. 600, 

127. Md. 598, Ann.Cas.1918C 604. 

N.Y.—Maimes v. Automobile Ins. 
Co. of Hartford, Conn., 183 N.Y.S. 690, 
112 Misc. 656 [aff 187 N.Y.S. 943, 196 
App.Div. 921]; Lekas v. Schwartz, 
107 N.Y.S. 145, 56 Mise. 594; Ogden 
v. Sergeant, 112 N.Y.S. 1085; Farrell 
Be ae ea St) Re Co: 90 Naess 
345. 


v. Williams, (Civ.App.) 160 S.W. 639 
[aff (Commn.App.) .213 S.W. 594]. 

W.Va.—Findley v. Coal & Coke Ry. 
Co., 78 S.E. 396, 72 W.Va. 268; Ket- 
terman. v. Dry 7Fork R.>Co., \ehasak 
683, 48 W.Va. 606. 

55. Marion County v. Clark, 94 U. 
S. 278, 24 L.Ed. 59; Schuylkill, ete., 
, R. Co. v. Munson, 14 Wall. 

'e 5 ;. Brezinski 
v. Swift, 91 Ill.App. 537; Illinois 
Cent. R. Co. v. Walters, 56 S.W. 706, 
22 Ky.L. 137; Webster v. Texas Co., 
155 S.E. 842, 158 S.C. 507. 

[a] Duty.—Trial court has the 
duty of submitting the case only 
When the evidence is such that the 
verdict may be sustained. Cutter v. 
Morris, 22 N.E. 461, 116 N.Y. 310; 
Ernst v. Hudson River R. Co., 24 
How.Pr. (N.Y.) 97. 

56. See cases infra notes 57-67. 

Existence or abregation of scintil- 
la rule see supra § 322. 

57. Engstrom v. Canadian North- 
ern Ry. Co., 291 F. 736 [rev on other 
ground 299 F. 929]; Markley v. Kan- 
sas City, 286 S.W. 125, 221 Mo.App. 
837: Tague v. John Chaplice Co., 72 
P. 297, 28 Mont. 51; Baldus v. Jere- 
mias, 145 A. 820, 296 Pa. 313. 

58. Engstrom v. Canadian North- 
ern Ry. Co., 291 F. 736 [rev on other 
ground 299 F. 929]; Berry v. Chase, 
E46" es6 25. 3.77 4C. CLAS al 6s pe Honicam 
Realty Co. v. First Nat. Bank, 289 S. 
W. 352, 221 Mo.App. 960; Markley v. 
Kansas City, 286 S.W. 125, 221 Mo. 
App. 837; Tague v. John Chaplice Co., 
72 PRP. 297, 28 Mont. 51; Peterson v. 
Great Northern Ry. Co., 7 P.(2d) 963, 
166 Wash. 538. 

[a] Question accrues.—The rule 
in the federal courts is that in each 
case tried by a jury the question of 
law always arises at the close of the 
evidence whether or not there is such 
substantial evidence of the plaintiff’s 
cause of action as will sustain a ver- 
dict in his favor and warrant the 
trial court in refusing in the exercise 
of its judicial discretion to set a ver- 
dict in his favor aside, if rendered. 
Interstate Compress Co. v. Agnew, 
276 F. 882. 

{b] Substantial evidence, as used 
in the text, means evidence which, 
if true, would have a probative force 
upon the issues involved. Keller v. 
St. Louis Butchers’ Supply Co., (Mo.) 
229 S.W. 173. 

59. Engstrom v. Canadian North- 
ern Ry. Co., 291 F. 736 [rev on other 
ground 299 F. 929]; Berry v. Chase, 
L460 RS 625277 6C. Cray 161s Daciio: nye 
conn Chaplice Co., 72 P. 297, 28 Mont. 


60. Baldus v. Jeremias, 145 A. 820, 


296 Pa. 313. 
61. Iseman v. Hayes, 46 S.W.(2d) 
110, 242 Ky. 302; Baldus v. Jeremias, 


145 A. 820, 296 Pa. 313. 
62. Engstrom v. Canadian North- 


322 [64 C.J.] 


evidence to sustain the verdict,®? such issues or case 
may,®* should,*® or must®® be submitted to the 
jury, or will not’ be taken from the jury.°? 
where the evidence is such that mere conjecture,®® 
surmise,°® or suspicion’? could induce the jury to 
find the verdict sought, the case should not be left 
to the jury,71 but may be withdrawn from them.‘? 
While there is authority that if the evidence admits 
of but one rational verdict the trial judge need not 
submit the case to the jury,’* the general rule is 
that the case is properly’ withdrawn from the jury 
only*® where the evidence and all reasonable infer- 
ences therefrom is insufficient to warrant a verdict. 
[§ 329] (ee) Where Verdict Must Be Set Aside.7° 
While in some jurisdictions the rule is that when 
there is evidence presenting an issue under the plead- 
ings*’ the trial court must submit it to the jury’’ 
although the evidence is such that it would be com- 
pelled to set aside a verdict thus rendered,’® in oth- 
er jurisdictions the rule is that where the evidence 
‘is such that the court would be required to set aside 
the verdict the trial court should not submit the 


ern Ry. Co., 291 F. 736 [rev on other 
ground 299 F. 929]; Berry v. Chase, 
146 F. 625, 77 C.C.A. 161; Markley v. 
Kansas City, 286 S.W. 125, 221 Mo. 
App. 837; Peterson v. Great North- 
ot Ry. Co:,: @ P.(2d) 963, 166 Wash. 
5 

63. Peterson yv. Great Northern 
Ry. Co., supra. 

64 Markley v. Kansas City, 286 
S.Ww. 125, 221 Mo.App. 837; Baldus v. 
Jeremias, 145 A. 820, 296 Pa. 313. 

65. Berry v. Chase, 146 F. 625, 77 
COA Gis HHorigank Real ty-sColmive 
First Nat. Bank, 289 S.W.. 352, 221 


Mo.App. 960; Tague v. John Chap- 
lice Co., 72 P. 297, 28 Mont. 51. 

66. See case infra this note. 

[a] Duty.—It is the duty of the 
trial cqurt to submit the case to the 
jury. Engstrom v. Canadian North- 
érn Ry. Co., 291 F. 736 [rev on other 
ground 299 F. 929]. ; 

67. Peterson v. Great Northern 
Ry. Co., 7 P.(2d) 963, 166 Wash. 538. 

Gos Toledo, VSt.. Lise & Uw. JR; Co. v. 
Howe, 190" Wes 776, U2 C:C.AY 2625 
Ferguson y. Tucker, 2 Harr.&G. 
(Md.) 182. 

69. Toledo, St. L. & W. R. Co. v. 
Howe, 191 F. 776, 112 C.C.A. 262, 

70. Toledo, St. L. & W. R. Co. v. 
Howe, supra. , 

7A. - Toledo, Sti Ti. "& W.UR. ‘Cov. 
Howe, supra. 

72. Ferguson v. Tucker, 2 Harr.& 
W. (Md.) 182. 

73. Witherly v. Bangor & A. R. 
Co., 158 A. 362, 131 Me. 4. 

74. Gill v. Waterhouse, 245 F. 75, 
DON) MO CeAnrigt 1, 

[a] It is not error to refuse to 
submit a defense unsupported by evi- 
dence. Judson v. Creighton, 128 N. 
W. 651, 88 Neb. 37. 

75. City and County of Denver v. 
Merchants’ Biscuit Co., 157 P. 842, 
61 Colo. 238; Morgan v. Adams, 29 
App.D.C. 198; Amos y. Abromaitis, 89 
A. 497, 122 Md. 256; Miller v. West- 
ern, Stevedore.Co., 268 P. 177, 148 
Wash. 155 [reh den 270 P. 310, 149 
Wash. 698]. 

76. As to conflicting evidence see 
infra, § 335. 

77. Niland v. Boston Hlevated Ry. 
Co., 94 N.E. 708, 208 Mass.’ 476: Dart 
vy. Rhode Island Hospital Trust Co., 
121 A. 211, 45 R.I. 173; Galveston, H. 
Cops, cA. Ry. Co. v. Pigott, 116 S.W. 
841, 54 Tex.Civ.App. 867 

[al In Missouri it is said that it 
is not the law that the court is not 
bound to submit issues to a jury if 
the court would be bound in good 
conscience to set a verdict aside, for 
the statute provides for only one new 
trial on the ground that the verdict 
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But, 


Issues. 


of several good 


is against the weight of testimony, 
so that the trial court does not have 
final control of the verdict of the 
jury. Sharp v. Supreme Council of 
Royal Arcanum, (App.) 251 S.W. 159. 

{[b] Rule criticized.—(1) “The 

courts of this state have gone so far 

- as to establish the nonsensi- 
cal and illogical rule that the issue 
should be submitted, although the 
trial court after verdict should prop- 
erly conclude that the evidence up- 
on which it was based was not suffi- 
cient to justify the verdict of the 
jury, and for that reason should 
grant a new trial.” Texas Brokerage 
Co. v. John Barkley & Co., 109 S.W. 
1001, 1002, 49 Tex.Civ.App. 632. (2) 
Although it is the duty of the trial 
judge to set aside a verdict when it 
is contrary to the great preponder- 
ance of the testimony, that rule does 
not affect the primary right to have 
ue case submitted to the jury. Gulf, 

Cc. & S. F. Ry. Co. v. Clements, (Tex. 
Civ.App.) 203 Siw. 623 

78. Niland v. Boston Elevated Ry. 
Co., 94 N.E. 703, 208 Mass. 476; Dart 
v. Rhode Island Hospital Trust Co., 
121 A. 211, 45 R.I. 173; Galveston, H. 
&'"S. -Ali Ry. \ Cove Pigott, 1216 Sow. 
841, 54 Tex.Civ.App. 367. 

[a] Duty.—It is duty of trial 
court to submit issue to jury. Wendt 
v. Village of Richmond, 129 N.W. 38, 
164 Mich. 173. 

79. See cases supra notes 77, 78. 

80. U.S.—Aetna Indemn. Co. v. 
Ladd, 13508: 636; 68 C.CeAL e204" reert 


den 726, S,;Ct (467 9199" U.S.60.6,4005 ie, 
Hd. 330]. 

Ala.—Louisville, ete, R. Co. v. 
Lancaster, 25 So. 733, 121 Ala. 471. 


Cal.—Gaskill v. Pacific Electric Ry. 
Co., .Al59 -P, .200,-30 Cal.Appy 593. 

D.C.—Guenther vy. pretnopoltan Er 
Co., 28 App. (D:C.),, 49 

Tll.—Chicazo, BR. 1, ‘s 123; Co 
Steckman, 79 N.H. 602, jon an 
[aff 125 Tl. App. 299]. 

Contra Woodbury v. 
dent & Guarantee Corporation, 
Tll.App. 387. 

Ind.—Weis v. Madison, 75 Ind. 241, 
39. Am.R. 135, 

Minn.—Baxter v. Brandenburg, 163 
N.W. 516, 187 Minn. 259. 

Mont.—Johnson y. Herring, 300 P. 
535, 89 Mont. 420; Rosebud State 
Bank v. Kesl, 219 P. 814, 68 Mont. 518. 

N.J.—Baldwin v. Shannon, 43 N.J. 
Law 596. 

N.Y. 5 oo eee NBs 
1071, 117, Ns. 3435), 61. RA. 866" John 
W. Lovell Co. v. Houghton, 22 N.E. 
1066, 116 N.Y. 520, 6 L.R.A. 363; Beat- 
ty v. Rosenberg, 160 N.Y.S. 135, 173 
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[§§ 328-332. ; 


case to the jury.®° 

[§ 330] (ff) Where Evidence Supports Cause 
against One or More Coparties. 
against joint defendants the evidence sustains the 
case against one or more of such defendants, the 
trial court may submit the case to the jury.*? 

[§ 331] (gg) Where Evidence Supports Part of 
While, if no evidence is offered in support 
of a count of the declaration, it cannot be submitted 
to the jury,®? to entitle plaintiff to have his case 
submitted it is not necessary that he produce evi- 
dence in support of all his allegations,** and it is 
sufficient if the evidence tends to support allegations 
sufficient to constitute a cause of action.** 
there is evidence which, if true, would establish one 


Where in an action 


Where 


defenses pleaded, the trial court 


should submit such issue to the jury.*® 

[§ 332] (hh) Inherently Impossible 
Evidence inherently impossible®® or in conflict with 
indisputable’? physical facts®* is not sufficient to 
take the case to the jury, and in ease of such in- 
herently impossible evidence, the trial court has the 


Evidence. 


Swee v. Neumann, 123 


App.Div. 645; 
Rothschild 


N.Y.S.~71.76,,67 Mise, 605; 
v. Harris, 125 N.Y.S. 41. 
W.Va.—kKetterman v. Dry Fork R. 
o., 837 S.E. 683, 48 W.Va. 606. 
Wis.—Dryden y. Britton, 19 Wis. 


22, 

[a] Rule applied.—Evidence con- 
tradicting a presumption does not au- 
thorize the withdrawal of the issue 
from the jury unless verdict against 
it must be set aside as a matter of 
lawe Words V., Ac. .Dick (Coie 135.-Ae 
903, 288 Pa. 140. ; 

81. See cases infra this note. 

[a] In Massachusetts, under Gen. 
L. c. 235 § 6, plaintiff could go to the 
jury if the evidence warranted 
verdict against either defendant. Zil- 
Re Rome, 134 N.E. 622, 240 Mass. 

[b] In Pennsylvania, under St. 
Suppl. (1924) § 17316a1, where plain- 
tiff avers, in his statement of claim, 
that defendants named are jointly 
liable, and, when all evidence is tak- 
en, the trial judge feels that joint 
liability has not been proved as to 
some of them, he may submit the 
case to the jury to determine which, 
if any of them, are jointly liable. 
Cleary v. Quaker City Cab Co., 132 AU 
185, 285° Pa.) 241. 


82. Pleasanton vy. Kronemeier, 97 
A. 11, 28 Del. F 
83. Plummer v. Fores 


(Mo.App. 
208 S.W. 489. ee 

84 Plummer y. Ford, supra. 

85. Johnson v. Grayson, 130 S.W. 
673, 230 Mo. 380. 

[a] Whether affirmative defense 
pleaded is established is for the jury. 
Liars always so where evidence to 
support it is introduced by defend- 
ant, since plaintiff can ask the jury 
to disbelieve the facts so given with- 
out introducing any evidence to con- 


tradict them. Leary v. William G. 
Webber Co., 96 N.E. 136, 210 Mass. 
68. ; 


86. Louisville & N. R. Co. v. Ker- 
rick, 199 S.W. 44, 178 Ky. 486. 

87. Budaj v. Connecticut Co., 143 
A. 527, 104 Conn. 474. 

[a] Thus where an object in evi- 
dence, constituting real evidence, 
shows conclusively to any one in- 
specting it that it could not have op- 
erated aS a witness testifies, the 
question should not be submitted to 
the jury. Riggie v. Grand Trunk Ry. 
Co., 107 A. 126, 93 Vt. 282 [error dism 
41 8.Ct. 5, 254 ‘U.S. 658, 65 L.Ed. 461). 

88. Budaj v. Connecticut Co., 143 
A. 527, 108 Conn. 474; Louisville & 
N.-R: Co. v. Kerrick, 199 S.w. 44, 178 
Ky. 486. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


-§§ 332-333] 


duty of taking the case from the jury.8® However, 
the proof need not be clear and indubitable in order 
to justify submission to the jury,®® and it is suffi- 
cient if the proof be reasonably probable.?! 
improbable conclusion supported by evidence is for 
the jury,®? and not for the trial court.®* 
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So an 


89. Dalley v. Mid-Western Dairy, New York v. Savage, ol, Mead) aos 


Products Co., (Utah) 15 P.(2d) 309. 

90. McCullough v. Holland Fur- 
nace Co., 141 A. 631, 293 Pa. 45. 
_{a] Certainty not required.—A 
litigant need not prove cause or de- 
fense to certainty, but such proof 
dispenses with ordinary jury use. 
Comanche Duke Oil Co. v. Texas Pac. 
Coal & Oil Co., (Tex.Commn.App.) 
298 S.W. 554 [rev (Civ.App.) 274 S.W. 
193]. 

91. 
as Pac. Coal & Oil Co., supra. 

[a] Determination as question for 
jury.—The reasonableness or unrea- 
sonableness of facts presented by the 
evidence is a matter for the jury to 
determine under proper instructions 
of the court. Lawhead vy. State, 226 
P3763 299 -OK1; 197%. 

[b] For circumstantial evidence 
to make a case for the jury, plaintiff's 
conclusion from the facts offered 
must be the most probable hypothe- 
sis. Shields v. Vermont Mut. Fire 
Ins. Co., 147 A. 352, 102 Vt. 224. 

92. Blankenship v. Van Hooser, 
130 So. 638, 221 Ala. 542. 

93. Blankenship v. Van MHooser, 


supra. 
94. As applied to: 
Conflicting, contradicted, or contro- 


verted evidence see infra § 335. 
ee a enes evidence see infra § 
337 


95. Davis v. Kirkland, 58 S.E. 209, 
1 Ga.App. 5; Western Assur. Co. of 
Toronto, Canada v. Busch, (Tex.Civ. 
App.) 203 S.W. 460; Wolpers v. City 
of Spokane, 131 P. 230, 72 Wash. 562. 

sé U.S.—U. S. Fidelity & Guar- 
anty Co. v. Leong Dung Dye, 52 F. 
(2d) 567 [cert den 52 S.Ct. 311, 285 
U.S. 537, 76 L.Ed. 930]; Skaggs Safe- 
way Stores vy. Dunkle, 49 F.(2d) 169 
[cert den 52 S.Ct. 9, 284 U.S. 622, 76 
L.Ed. 531]; Snipes v. Mutual Trust 
Cor? 270 1.4318: 

Iowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 
143 

N.J.—McCarthy  v. 
pate nis: .Co:-) 69 AL. E70; 
887 


Tex.—Ebersole v. Sapp, (Civ.App.) 
160 S.W. 1137 [rev on other grounds 
(Commn.App.) 208 S.W. 156]. 

Vt.—Picknell v. Bean, 130 A. 578. 

Va.—Wyatt v. Chesapeake & Poto- 
mac Telephone Co. of Virginia, 163 
S.E. 370. 

97. Santa Fe, P. & P. Ry. Co. v. 
Grant Bros. Const. Co., 108 P. 467, 13 
Ariz. 186 [rev on other grounds 33 S. 
Ct. 474, 228 U.S..177, 57 L.Ed. 7871]. 

98. Santa Fe, P. & P. Ry. Co. v. 
Grant Bros. Const. Co., supra; Davis 
v. Kirkland, 58 S.E. 209, 1 Ga.App. 5; 
Western Assur. Co. of Toronto, Can- 


Metropolitan 
75 N.J.Law 


ade v. Busch, (Tex.Civ.App.) 203 S. 
W. 460; Picknell v. Bean, (Vt.) 130 
A. 578 


Alai—St. Louis & S.:F.7R. .Co. 
v. McCrory, 56 So. 822, 2 Ala.App. 531. 

Ca).—McQuigg v. Childs, 3 P.(2d) 
309, 213 Cal. 661. 

Ga.—Davis v. Kirkland, 58 S.E. 209, 
1 Ga.App. 5. : 

Tex.—Nevill v. St. Louis South- 
western Ry. Co. of Texas, (Civ.App.) 
211 S.W. 523 [dism f w j]; Western 
Assur. Co. of Toronto, Canada v. 
Busch, (Civ.App.) 203 S.W. 460; Eber- 
sole v. Sapp, (Civ-App.) 160 S.W. 1137 
[rev on other grounds (Commn.App.) 
208 S.W. 156]. 

Utah.—National Bank of the Re- 
public v. Price, 234 P. 231, 65 Utah 57. 

1. Donovan vy. Connecticut Co., 84 
A. 288, 86 Conn. 82; Dugenske 'v. 
Wyse, 215 N.W. 829, 194 Wis. 159. 
~ 2. U.S.—Engstrom vy. De Witt, 58 
F.(2d) 137; Mutual Life Ins. Co. of 


Comanche Duke Oil Co. v. Tex-: 


Mutual Life Ins. Co. of New York v. 
Hatten, 17 Br. (2d) 889; Hudson & M. 
R.; Co, iv... Llorio, 239. B. 855, 152 CCA. 
641; Evans v. Southern Pac. Co., 202 
F’.. 160, 120 C.C.A. 448. 

Ark.—Home Life Ins. Co. v. Miller, 
33 S.W.(2d) 1102, 182 Ark. 901. 

Cal.—Page v. Magzzei, 3 P.(2d) 11, 
213 Cal. 644; Erdevig v. Market St. 
Ry. Co., 264 P. 252, 203 Cal. 367; Wein- 
berg Co. v. Bixby, 196-P. 25, 185 Cal: 
87; Still v. San Francisco, etc., R. Co., 
98 -P. 672,154, Cal. 559,-129 Am.S.R. 
AN ntiny 42 Or telus ER AGINE Supe 2a 

Ga.—Southern Pac. Co. v. DiCris- 
tina, 137 S.E. 79, 36 Ga.App. 433. 

Idaho.—Oregon Short Line R. Co. 
v. Mountain States Tel., etc., Co., 237 
P. 281, 41 Idaho 4. 

Ill.— Bolle vy. Chicago & N. W. Ry. 
Co., 258 Ill.App. 545 [cert den on sugg 
of diminution of record 52 S.Ct. 6, 76 
L.Ed. 1299, and rev ..284. on other 
grounds 284. U.S. 74, 52.S.Ct. 59, 76 L. 
Ed. 173]. 

Ind.—Evansville & T. H. R. Co. v. 
Hoffman, 118 N.E. 151, 67 Ind.App. 
571; Lake Shore & M. S. Ry. Co. v. 
W. H. McIntyre Co., 108 N.E. 978, 60 
Ind.App. 191. 

Iowa.—Smith v. Morgan, 240 N.W. 
257; Kladivo v. Melberg, 227 N.W. 
833, 210 Iowa 306; Wilkinson v. Na- 
tional Life Ass’n, of Des Moines, 211 
N.W. 238, 203 Lowa 960; Noyes v. Des 
Moines Club, 160 N.W. 215, 178 Iowa 
815; Zinkula v. Zinkula, 154 N.W. 
158, 171 Iowa 287; Ball v. Davenport, 
152 N.W. 69, 170 Iowa 38; Philpott v. 
Jones, 146° N.W. 859, 164 Iowa 730; 
Long v. Ottumwa Ry. & Light Co., 142 
N.W. 1008, 162 Iowa 11; James v. 
Fairall, 134 N.W. 914, 161 Iowa 242; 
Fenton v. Miller, 134 N.W. 95, 153 
Iowa 747; Rothrock v. Cedar Rapids, 
103 N.W. 475, 128 Iowa 252. 

Ky.—Kentucky Traction & Termi- 
nal Co. v. Brawner, 270 S.W. 825, 208 
Ky. 310. 

Me.—Gravel v. Le Blanc, 162 A. 
789; Fuller v. Smith, 77 A. 706, 107 
Me. 161. 

Mich.—Haara v. Vreeland, 236 N. 
W. 836, 254 Mich. 462; Hastman v. 
Metropolitan Life Ins. Co., 199 N.W. 
655, 227 Mich. 592. 

Minn.—Krause v. Union Match Co., 
170 N.W. 848, 142 Minn, 24. 

Mo.—Beuc v. Mesker Bros. Iron 
Co., (App.) 7 S.W.(2d) 438; Hurst v. 
Nineteen Hundred and Nine Min. Co., 
141 S.W. 470, 160 Mo.App. 53. 

Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653; Stohlman v. Da- 
vis, 220 N.W. 247, 117 Neb. 78, 60 A. 
L.R. 658. 

N.H.—Hubbard vy. Leighton, 106 A. 
485, 79 N.H. 190. 

N.Y.—Tousey vy. Hastings, 86 N.E. 
831, 194 N.Y. 79; Gordon v. Ashley, 
83 N.E. 686, 191 N.Y. 186; Warner v. 
New York, O. & W. Ry. Co., 204 N.Y. 
S.°607, 209 App. Div. 211- [rev .201 ..N. 
Y.S. 454, motion gr 147 N.E. 172, 239 


N.Y. 507]; Toppi v. ‘McDonald, 112 
N.Y.S. 821, 128 App.Div. 443 [aff 93 
N.E. 1133, 199 N.Y. 585]; Moreland 


v. Delhaye, 111 N.Y.S. 641. 

Okl.—Campbell v. Thomas, 156 P. 
647, 56 Okl. 779; Penn Mut. Life Ins. 
Co. v. Spaulding, 150 P. 494, 50 OKI. 
307; Farmers’ Nat. Bank of Tecum- 
seh v. McCall, 106 P. 866, 26 Okl. 600, 
26 L.R.A.N.S. 217. 

Tex.—Kirksey v. Southern Traction 
Co.) 2177 S.W.139,'110- Tex.) 190 7frev 
(Civ.App.) 181 S.W. 545]; Cartwright 
v. Canode, 171 S.W. 696, 106 Tex. 502 
[aff (Civ.-App.) 1388 S.W. 792]; Kan- 
sas-Texas R. Co. of Texas v. Cheek, 
(Civ-App.) 18 S.W.(2d) 804; Mar- 
gules v. Terry, (Civ.App.) 273 S.W. 
690; Bradshaw v. Brown, (Civ.App.) 


[§ 333] (ii) Test.°4 
as to weight and sufficiency of evidence to go toa 
the jury®® is that where the evidence is such that 
fair-minded,®* conscientious,®". intelligent,®® ordina- 
ry,® rational,! reasonable,?, and unbiased? minds 
may fairly,*+ honestly,® impartially,® and reasonably” 


F.2d). 137; 
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The generally accepted test 


218 S.W. 171 [dism f w j]; - Royal 
Casualty Co. v. Nelson, (Civ.App.) 153 
S.W. 674. 

Utah.—Morgan y. Bingham Stage 
ines Co; 283 (Ps) 160; 9 7b Uita nes is 
Utah State Nat. Bank v. Livingston, 
254 P. 781, 69 Utah 284; Robinson 
Mere Lake City, 109 P. 817, 37 Utah 

Vt.—Bunnell v. McGregor, 143 A. 
643, 101 Vt. 379; Anderson v. Dutton, 
139 A. 210, 100 Vt. 464. 

Wash.—Bell v. Northwest Cities 
Gas Co., 2 P.(2d) 644, 164 Wash. 450; 
Houchen v. Oregon-Washington R. & 
Nav. Co., 175.P. 316, 103 Wash. 598; 
Atwood v. Washington Water Power 
Co., 140 P. 343, 79 Wash. 427; Wolp- 
ers v. City of Spokane, 131 P. 230, 72 
Wash. 562. 

Wis.—Eggert v. Kullman, 234 N.W. 
349, 204 Wis. 60; Callies v. Reliance 
Laundry Co.,,195 N.W. 975, 182 Wis. 
53; Morrison v. Madison, 71 N.W. 882, 
96 Wis. 452. 

3. Marrison vy. Madison, 71 N.W. 
882, 96 Wis. 452. 

4. Mutual Life Ins. Co. of New 
York v. Savage, 31 F:(2d) 35; Mutual 
Life Ins. Co. of New York v. Hatten, 
17 F.(2d) 889; Evans v. Southern 
Pac. Co.; 202 EF) 160; 120° CCA. 443; 
Cartwright v. Canode, 171 S.W. 696, 
106 Tex. 502 [aff (Civ.App.) 138 S.W. 
792]; Margules v. Terry, (Tex.Civ. 
App.) 273 S.W. 690. 

5. U.S.—Engstrom v. De Witt, 58 
U. S. Fidelity & QGuar- 
anty Co. v. Leong Dung Dye, 52 F. 
(2d) 567, [cert den 285 U-.S.~537, 52 
S.Ct. 311, 76 L.Ed. 930]; Mutual Life 
Ins. Co. of New York v. Savage, 31 
¥F.. (2d) 35.3). Mutual Life ins. Cor io 
New York vy. Hatten, 17 F.(2d) 889; 
Hocking y. Hamilton, 122 F. 417, 59 
CiCEAS AS. 

Cal.—_McQuigg v. Childs, 3 P.(2d) 
SOG tan Calwrolole 

Iowa.—Fenton y. Miller, 134 N.W. 
95, 153 Iowa 747; Rothrock v. Cedar 
Rapids, 103 N.W. 475, 128 Iowa 252. 


Mass.—Coffin y. Phenix Ins. Co., 
15\ Pick. 291. 
N.J.—McCarthy Vv. Metropolitan 


ute Ins. Co., 69 A. 170, 75 N.J.Law 
887. 
Wis.—Eegert v. Kullman, 234 N.W. 
349, 204 Wis. 60; Morrison v. Madi- 
son, 71 N.W. 882, 96 Wis. 452. 

6 Engstrom v. De Witt, 58 F.(2d) 
137; Mutual Life Ins. Co. of New 
York v. Savage, 31 F.(2d) 35; Mutual 
Life Ins. Co. of New York v. Hatten, 
17 F.(2d) 889. 

7. U.S.—Skaggs Safeway Stores 
v. Dunkle, 49 F.(2d) 169 [cert den 284 
W.Ss,622, 525 Set. 95576 aghid. 53 Ua: 
Mutual Life Ins. Co. of New York v. 
Graves, 25 F.(2d) 705; Snipes v. Mu- 
tual TrustsCo.,, 220s 318. 

Ala.—St. Louis & S. F. R. Co. v. 
McCrory, 56 So. 822, 2 Ala.App. 531. 

Cal.—Copriviza v. Rilovich, 87 P. 
398, 4 Cal.App. 26. 

Conn.—Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

Idaho.—Scrivner v. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334. 

Iowa.—Smith v. Morgan, 240 N.W. 
257; Balcom y. City of Independence, 
160 N.W. 305, 178 Iowa 685, L.R-A. 
1917C, 120; Philpott v. Jones, 146 N. 
W. 859, 164 Iowa 730; James v. Fair- 
all, 134 N.W. 914, 161 Iowa 242. 

Ky.—Louisvile & N. R. Co. wv 
Spears’ Adm’r, 232 S.W. 60, 192 Ky. 


64. 
Mass.—Mercier vy. Union St. Ry. 
134 So. 827, 


Co., 119 N.E. 764, 230 Mass. 397. 
Miss.—King vy. King, 
161 Miss. 51. 
Mo.—Field Bros. v. Green, (App.) 
236 S.W. 1076; Rhodes v. Missouri 
PacnuR.+Co.,, (App.) 234. 'S.W. 1026; 
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differs as to the ultimate facts,® 


Pringle v. Carthage Quarry Co., 
(App.) 199 S.W. 561. 
N.C.—Harvell v. Weldon Lumber 


Co., 70 S.B..389, 154° N.C. 254. 

S.D.—Heidner v. Germschied, 171 N. 
W. 208, 41 S.D. 430. 

Tex.—Red River Nat. Bank v. De 

105 S.W. 998, 47 Tex.Civ.App. 
96. See Kone v. Harper, (Civ.App.) 
297 S.W. 294 (dictum). 

Vt.—Picknell v. Bean, 130 A. 578. 

8. U.S.—U. S. Widelity & Guaranty 
Co. v. Leong Dung Dye, 52 F.(2d) 567, 
[cert den 285 U.S. 537, 52. S.Ct. 311, 
76 L.Ed. 930]; Hudson ’& M. R. Co. v. 
LOMO sO oh Sob. Loa C-CA. = 64k; 
Hocking y. Hamilton, 12 2eby AL 59 
C.C.A. 43 

Ariz.—Santa Ne; PR, 6) PapRy: Cora. 
Grant Bros. Const. Co., 108 P. 467, 
13 Ariz. 186 [rev on other grounds 33 
SC AT4s 228) Us. 17757 2nd. 7.8%). 

Ark.—Home Life Ins. Co. v. Miller, 
33 S.W.(2d) 1102, 182 Ark. 901. 

Cal.—Page v. Mazzei, 3 -PiCd) 215 
alonC@al. 644; ,Huntov., United Bank 
& Trust Co., 291 P. 184, 210 Cal. 108; 
Erdevig v. Market St. Ry. Co., 264 P. 
252, 203 Cal. 367; Weinberg Co. v. 
Bixby, 196, P.525, 185 Call 8%; oStill 
Va san Mrancisco; ete,’ R.. Co.,.98) Pe: 
672, 154 Cal. 559, 129 Am.S.R. alyirp. 20 
TiR.A-N.S. 322. 

Ga.—Davis v. Kirkland, 58 S.E. 209, 
1 Ga.App. 5. 

Idaho.—Oregon Short Line R. Co. 
v. Mountain States Tel., etc., Co., 237 
P. 281, 41 Idaho 4. 

Ill.— Bolle v. Chicago & N. W. Ry. 
Co., 258 Ill.App. 545 [cert den on sugg 
of diminution of record 52 S.Ct. 6, 76 
ied. 91299; and rev °284.on' other 
grounds 284 U.S. 74, 52 S.Ct. 59, 76 
Ed. 1:73). 

Ind.—Evansville & T. H. R. Co, v. 
Hoffman, 118 N.E. 151, 67 Ind.App. 
571; Lake Shore & M. S. Ry. Co. v. 
Ww. H. McIntyre Co., 108 N.E. 978, 60 
Ind.App.. 191. 

Iowa.—Kladivo v. Melberg, 227 N. 
W. 833, 210 Iowa 306; Wilkinson v. 
National Life Ass’n, of Des Moines, 
211 N.W. 238, 203 Io'wa 960; Noyes v. 
Des Moines Club, 160 N.W. 215, 178 
Iowa 815; Zinkula v. Zinkula, 154 N. 
W. 158, 171 Iowa 287; Ball v. Daven- 
port, 152 N.W. 69, 170 Iowa 33; Long 
v. Ottumwa Ry. & Light Co., 142 N. 
W. 1008, 162 Iowa 11. 

Me.—Gravel v. Le Blanc, 162 A. 


Berry, 


789; Fuller v. Smith, 77 A. 706, 107 
Me. 161. 

Mass.—Coffin v. Phenix Ins. Co., 15 
Picks 291: 


Mich.—Eastman v. Metropolitan 
aa Ins: Co., 199 N.W. 655, 227 Mich. 

Minn.—Krause v. Union Match Co., 
170 N.W. 848, 142 Minn. 24 

Mo.—Beuc v. Mesker Bros. Iron Co., 
(App.) 7 S.W.(2d) 438; Field Bros. v. 
Green, (App.) 236 S.W. 1076; Rhodes 
v.. Missouri Pac. R. Co., (App.) 234 
S.W. 1026; Pringle v. Carthage Quar- 
ry Co,, (App.), 199 S.W. 561; Hurst. v. 
Nineteen Hundred and Nine Min. Co., 


141 S.W. 470, 160 Mo.App. 53; Young 
v. Stephens, 66 Mo.App. 222. 

Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653; Stohlman v. 
Davis, 220 N.W. 247, 117 Neb. 78, 60 
A.L.R. 658. 

N.H.—Hubbard v. Leighton, 106 A. 
435, 7.9 IN. 190 

N.Y.—Gordon v. Ashley, 83 N.E. 
686, 191 N.Y. 186; Warner v. New 
Work, | Onrés We Ry. Co: 204° Ney.s: 
607, 209 App.Div. 211 [rev 201 N.Y.S. 
454; motion to dism appeal gr 147 
N.E. 172, 239 N.Y. 507]; Toppi v. Mc- 
Donald, 112 N.Y.S. 821, 128 App.Div. 
443 [aff 93'N.E. 1138; -199° N.Y. 5857]; 
Schall v. Schwartz & Co., 168 N.Y.S. 
1048, 81 App.Div. 397; Jackson v. 
Odell, 12 Daly 345, 14 Abb.N.Cas. 50; 
Moreland y. Delhaye, 111 N.Y.S. 641. 

N.C.—Harvell v. Weldon Lumber 
Co., 70 S.E. 389, 154 N.C. 254. 

Ohio.—Vignoia v. New York Cent. 
RCo. 1st N:E. 36757102 Ohio St 1194. 


TRIAL 


Okl.—Campbell v. Thomas, 156 P. 
647, 56 Okl. 779; Penn Mut. Life Ins. 
Co. v. Spaulding, 150 P. 494, 50 Okl. 
307; Farmers’ Nat. Bank of Tecum- 
seh v. McCall, 106 P. 866, 26 Okl. 600, 
26 L.R.A.N.S. 217. 

Portland Ry., 


Or.—Stricker v. 
Light & Power Co.; 155 P. 1195, 79 


Or o2G. 
S.C.—Pickens vy. South Carolina, 
ete); RR. Co:,. 32 S:E 567, 54 S/C)2 498: 


Tex.—Kirksey v. Southern Traction 
Conte l7 AS Wee Loo LOn Dexce LOO Mice vs 
(Civ. App.) 181 S.W. 545]; Kansas- 
Texas R. Co. of Texas v. Cheek, (Civ. 
App.) 18 S.W.(2d) 804; Nevill v. St. 
Louis Southwestern Ry. Co. of Tex- 
as, (Civ.App.) 211 S.W. 523-[dism f 
w jJ]; Western Assur. Co. of Toronto, 
Canada v. Busch, (Civ.App.) 203 S. 
W. 460; Ebersole v. Sapp, (Civ.App.) 
160 S.W. 1137 [rev on other grounds 
(Commn.App.) 208 S.W. 156]; Royal 
Casua'ty Co. v. Nelson, (Civ.App.) 153 
S.W. 674. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87; 
Utah State Nat. Bank v. Livingston, 
254 P. 781, 69 Utah 284; National 
Bank of the Republic v. Price, 234 P. 
231,, 65 Utah 57, 

Vt.—Bunnell v. McGregor, 143 A. 
643, 101 Vt. 379; Anderson y. Dutton, 
139 A. 210, 100 Vt. 464. 

Wash.—Bell v. Northwest Cities 
Gas Co., 2 P.(2d) 644, 164 Wash. 450; 
Houchen vy. Oregon-Washington R. & 
Nav. Co.,175 BP. 316, 103) Wash. 598; 
Atwood v. Washington Water Power 
Co., 140 P. 343, 79 Wash. 427; Wolp- 
ers v. City of Spokane, 131 P. 230, 72 
Wash. 562. 

Wis.—Eggert v. Kullman, 234 N.W. 
349, 204 Wis. 60; Dugenske v. Wyse, 
215 N.W.. 829, 194 Wis. 159; Callies 
v. Reliance Laundry Co., 195 N.W. 
975, 182 Wis. 53; Ellis v. Chicago & 
NeW Ry.) Cos, W167 IN. We 91048) 867 
Wis. 392. 

9. U.S.—Snipes v. Mutual Trust 
Com 20H 181 82 

Ariz.—Santa Fe, P. & P. Ry. Co. v. 
Grant Bros. Const. Co., 108 P. 467, 
13 Ariz. 186 [rev on other grounds 33 
S.Ct... 474,228 US. 177, 57 L-Eds 7.87- 

Cal.—McQuigg v. Childs, 3 P.(2d) 
309,213 ‘Cale 661. 

Iowa.—Noyes y. Des Moines Club, 
160 N.W. 215, 178 Iowa 815; Philpott 
v. Jones, 146 N.W. 859, 164 Iowa 7380. 

Mass.—Coffin v. Phenix Ins. Co., 15 
Pick. 291. 

N.Y.—Warner v. New York, O. & 
W. Ry. Co., 204 N-Y.S. 607, 209 App. 
Div. 211 [rev 201 N.Y.S. 454; motion 
ere NE ian ois OmeNin es O10 Gils 

Ohio.—Vignola v. New York Cent. 
RCo. Lol Ne Be Soy Oe ONO Ste bos: 

Okl.—Penn Mut. Life Ins. Co. v. 
Spaulding, 150 P. 494, 50 Okl. 307. 

S.D.—Heidner y. Germschied, 171 
N.W. 208, 41 S.D. 430. 

Tex.—City of Waco v. Branch, (Civ. 
App.) 8 S.W.(2d) 271 [conforming to 
answer to certified questions (Commn. 
App.) 5 S.W.(2d) 498]; Bradshaw v. 
Brown,  «(Civ.App:)) S208 "Sow 07d 
[dism f w j]. 

10. U.S.—Engstrom v. De Witt, 58 
F. (2d) 137; U.S. Fidelity & Guaranty 
Co. v. Leong Dung Dye, 52 F.(2d) 567 
feert den’ 52 S.Ct: 811, 235 U.S.) 337, 
76 L.Ed. 980]; Skaggs Safeway Stores 
v. Dunkle, 49 F.(2d) 169 [cert den 
284 U.S. 622, 62) S.Ct. 95.76 L.Hd.-5314; 
Mutual Life Ins. Co. of New York v. 
Graves, 25 F.(2d) 705; Mutual Life 
Ins. Co. of New York v. Hatten, 17 
F.(2d) 889; Evans v. Southern Pac. 
Co., 202 F. 160, 120 C.C.A. 448; Hock- 
ing v. Hamilton, 122 F. 417, 59 C.C.A. 
43. 

Ala.—St. Louis & S. F. R. Co. v. Me- 
Crory, 56:°So. 822, 2 Ala.App. 6531. 

Ark.—Home Life Ins. Co. v. Miller, 
83 S.W.(2d) 1102, 182 Ark. 901. 

Cal.—Hunt v. United Bank & Trust 
Co.; 291 PP: 184,°210 Cal.) 108; Still .v. 
Sani Franciseo;-ete,, Ri Co:,.98 Pee k2: 
154 Cal. 559, 129 Am.St.Rep. 177, 20 
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conelusions,!° | and inferences,'? so that therefore the question is al- 


L.R.A.N.S. 322; Cree v. Rilo- 
vich, 87 P. 398, 4 Cal.App. 26. 

Ga. eee v. Kirkland 58 S.E. 209, 
1 Ga.App. 

Ind. SE randeilts TE Evan © Onna 
Hoffman, 118 N.E. 151, 67 Ind.App. 
LY Gle 


Iowa.—Kladivo v. Melberg, 227 N. 
W. 833, 210 Iowa 306; Wilkinson v. 
National Life Ass’n of Des Moines, 
211 N.W. 238, 203 Iowa 960; Balcom 
v. City of Independence, 160 N.W. 
305, 178 Iowa 685, L.R.A.1917C 120; 
Zinkula v. Zinkula, 154 N.W. 158, 171 
Iowa 287; Ball v. Davenport, 152 N. 
W. 69,170 Iowa 33; Long v. Ottumwa 
Ry. & Light Co., 142 N.W. 1008, 162 
Iowa 11; James v. Fairall, 134 N.W. 
914, 161 Iowa 242; Rothrock v. -Ce- 
ee Rapids, 103 N.W. 475, 128 Iowa 
252. 

Ky.—Louisville & N. R. Co. v. 
ya Adm’r, 232 S.W. 60, 192 Ky. 


Mich. —Haara v. Vreeland, 236 N.W. 
836, 254 Mich. 462; Eastman v. Met- 
ropolitan Life Ins. Co., 199 N.W. 655, 
227 Mich. 592. 

Minn.—Krause v. Union Match Co., 
170 N.W. 848, 142 Minn. 24. 

N.H.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190. 

N.J.—McCarthy v. Metropolitan 
ure Ins: Co} 969: SA.. 2705 TAN. Jean: 

N.Y.—Ciaramella v. Orr, 214 N.Y.S. 
713, 216 App.Div. 247; Toppi v. Mc- 
Donald, 112 N.Y.S. 821, 128 App.Div. 
443 [aff 93 N.E. 1133, 199 N.Y. 585]; 
Jackson v. Odell, 12 Daly 345, 14 Abb. 
N.Cas. 50. 

N.C.—Harvell v. Weldon Lumber 
Co., 60 S.E. 389, 154 N.C. 254. 

Okl.—Campbell v. Thomas, 156 P. 
647, 56 Okl. 779. 

Tex, —Western Assur. Co. of Toron- 
to, Canada v. Busch, (Civ.App.) 203 
S.W. 460; Ebersole v. Sapp, (Civ. 
App.) 160 S.W. 1137 [rev on other 
grounds (Commn.App.) 208 S.W. ase 
See Kone v. Harper, (Civ.App.) 297 S 
W. 294 (dictum). 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87; Na- 
tional Bank of the Republic v. Price, 
234 P. 231, 65 Utah 57; Robinson v. 
Sea Lake City, 109 P. 817, 87 Utah 

Vt.—Picknell v. Bean, 130 A. 578. 

Va.—Wyatt v. Chesapeake & Po- 
tomac Telephone Co. of Virginia, 163 
S.E. 370. 

Wis.—HBegert v. Kullman, 234 N.W. 
349, 204 Wis. 60. 

[a] Certainty required. — The 
court, in determining that reasonable 
men could reach only one conclusion, 
should be very certain of its grounds, 
Engstrom v. De Witt, 58 F.(2d) 137. 

[b] Other statement.— Where more 
than one conclusion can be drawn. 
Haisman vy. Knutson, (lowa) 222 N. 
W. 890; New York Cent. & H. R. R. 
Co. v. York & Whitney Co., 119 N.B. 
855, 230 Mass. 206 [aff in part and 
rev in part 41 S.Ct. 509, 256 U.S. 406, 
65 L.Ed. 1016]; Rouse v. Blair, 152 
N.W. 204, 185 Mich. 632; Crawford v. 
Cobbs & Mitchell Co., 253 ee) SS eOne 
Pl16, 121 Or. 628. 

11. U.S.—Snipes v. Mutual Trust 
Co.,.270 F. 318; Hudson & M. R. Co. 
v. torio, 239 BF. 855,71 529 CIGLAS 641) 

Cal.—Weinberg Co. v. Bixby, 196 
Pa 2b, ’8oCal., 8x. 

Conn.—Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

Ga.—Southern Pac. Co. v. DiCris- 
tina, 137 S.E. 79, 36 Ga.App. 433. 

Tdaho.—Scrivner v. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334. 

Tll.— Bolle v. Chicago & N. W. Ry 
Co., 258 Ill.App. 545 [cert den 52 S. Ct 
6, 76 L.Bd. 1299, and rev on other 
grounds 52 S.Ct. 58, 284 U.S. 74, 76 
Lid. 973i]. 

Ind.—Evansville & T. H. R. Co. v. 
Megmen, 118 N.E. 151, 67 Ind.App. 

Iowa.—Smith y. Morgan, 240 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ways!” one of fact!* and, it is now 


25”; Commercial Sav. Bank of Wash- 
ington, Iowa v. Colthurst, 188 N.W. 
844, 191 N.W. 787, 195 Iowa 1032; Bal- 
com v. City of Independence, 160 N. 
W. 305, 178 Iowa 685, L.R.A.1917C 
120; Fenton v. Miller, 134 N.W. 95, 
153 Iowa 747. 

Me.—Gravel v. Le Blanc, 162 A. 
799; Fuller v. Smith, 77 A. 706, 107 
Me. 161. 

Mass.—Mercier v. Union St. Ry. Co., 
119 N.E. 764, 230 Mass. 397. 

Mich.—Eastman v. Metropolitan 


ae Ins. Co., 199 N.W. 655, 227 Mich. 
92. 

Mo.—Young v. Stephens, 66 Mo. 
App. 222. 


Neb.—Continental Lumber Co. v. 
Ed. Munshaw & Co., 109 N.W. 760, 77 
Neb. 456. 

N.H.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190. 

N.Y.—Tousey v. Hastings, 86 N.E. 
831, 194 N.Y. 79; Schall v. Schwartz 
& Co., 168 N.Y.S. 1048, 81 App.Div. 
BER Moreland v. Delhaye, 111 N.Y.S. 
6 


S.C.—Pickens  v. 
ete., R. Co., 32 S.E. 

Utah.—Utah State Nat. Bank vy. 
Livingston, 254 P. 781, 69 Utah 284. 

Vt.—Anderson v. Dutton, 139 A. 210, 
100 Vt. 464. 

Wis.—Callies v. Reliance Laundry 
Co., 195 S.W. 975, 182 Wis. 53; Ellis 
v. Chicago & N. W. Ry. Co., 167 N.W. 
1048, 167 Wis. 392; Morrison v. Madi- 
son, 71 N.W. 882, 96 Wis. 452 

[a] Other statements.—(1) Where 
inferences are not clear beyond perad- 
venture. Suchy v. Buffalo & Lake 
Erie Traction Co., 129 A. 571, 283 Pa. 
533. (2) Where different infer- 
ences may be drawn. Escanaba Ve- 
neer Co. v. Lester Piano Co., 56 F. 
(2a) 571; Marshall v. Woodbury 
Banking Co., 68 S.E. 957, 8 Ga.App. 
221; Louisville & N. R. Co. v. Hunter, 
214 S.W. 914, 185 Ky. 165; St. John 
Bros. Co. v. Falkson, 130 N.E. 51, 237 
Mass. 399; Moellman v. Gieze-Hen- 
selmeier Lumber Co., 114 S.W. 1023, 
134 Mo. App. 485; Powers v. Silber- 
stein)- 15 Nib. 185, 108- N.Y. 169, <2:7 
Wkly.Dig. 542; Powell v. Powell, 71 
N.Y. 71 [rev 3 Hun 4138, 6 Thomps.&C. 
51]; Belton v. Baxter, 58 N.Y. 411; 
Deyo v. Hudson, 161 N.Y.S. 494, 174 
App.Div. 746 [rev 153 N.Y.S. 693, 89 
Misc. 525]; Potter v. New York Cent., 
etc., R. Co., 19 N.Y.S. 863, 61 N.Y.Su- 
per. 352; Dilcher v. Nellany, 102 N.Y. 
S. 264, 52 Misc. 369; Menamin y. Au- 
tomobile Banking Corporation, (Pa.) 
163 A. 53; George Washington Fire 
Ins. Co. v. Adams, 146 S.E. 15, 148 S. 
C. 238; Rowell v. Firemen’s Ins. Co., 
141 S.E. 20, 142 S.C. 457; Sanders v. 
Southern Ry., Carolina Division, 73 S. 
E. 356, 90 S.C. 331; Garner v. Western 
Union Telegraph Co., 69 S.E. 510, 87S. 
Cc. 316; E. T. & H. K. Ide v. Boston & 
M. R. R., 74 A. 401, 83 Vt. 66; Card- 
well v. Norfolk & W. Ry. Co., 77 S.E. 
612, 114 Va. 500. (3) Where inferenc- 
es for and against recovery may be 
drawn (Field Bros. v. Green, (Mo. 
App.) 236 S.W. 1076; Rhodes v. Mis- 
souri Pac. R. Co., (Mo.App.) 234 S.W. 
1026; Hartman v. Farmers’ & Me- 
chanics’ Bank of Jefferson City, (Mo. 
App.) 208 S.W. 626; Pringle v. Car- 
thage Quarry Co., (Mo. App.) 199 S.W. 
561; Kalogerakas vy. Public Service 
Co-ordinated Transport, 150 A. 574, 8 
N.J.Mise. 462; Stricker v. Portland 
Ry., Light & Power Co., 155 P. 1195, 
79 Or. 526; Devroe v. Portland, Ry., 
Light & Power Cospisieeso04, 64 Or. 
547; Galvin v. Brown & McCabe, 101 
Fr 671, 53 Or. 598); (4) and this ap- 
plies alike to plaintiff and defendant 
(Stricker v. Portland Ry., Light & 
Power Co., supra). 

. 12 Philpott v. Jones, 146 N.W. 
859, 164 Iowa 730; Pickens v. South 
Carolina, etc., R. Co., 32 S.E. 567, 54 
S.C. 498. 

13. U.S.—Skaggs Safeway Stores 
v. Dunkle, 49 F.(2d) 169 [cert den 
52 S.Ct. 9, 284 U.S. 622, 76 L.Ed. 531). 


South Carolina, 
567,54 S.C. 498. 


309, 213 Cal. 661; 
St. Ry. Co., 
Still v. San Francisco, 
98) Py 612) Lo4nCal: 
177, 20 L.R.A.N.S. 322. 


Mountain States Tel., 
P. 281, 41 Idaho 4. 


Hoffman, 118 N.E. 151, 
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Cal.—McQuigg v. Childs, 3 P. (24) 
Erdevig v. Market 
252,. 208 Cal 30 0; 
ete;, RR. Co.. 
559, 129 Am.S.R. 


264 P. 


Idaho. —Oregon Short Line R. Co. v. 
etc., Co., 237 


Ind.—Evansville & T. H. R. Co. v. 
67 Ind.App. 
Ey @le 


oe ae ae v. Morgan, 240 N.W. 


Ky.—Kentucky Traction & Termi- 
nal Co, v. Brawner, 270 S.W. 825, 208 
Ky. 310. 

Me.—-Gravel v. Le Blanc, 162 A. 789. 

Mass.—St. John Bros. Co. v. Falk- 
son, 130 N.E. 51, 237 Mass. 399; Mer- 
cier v. Union St. Ry. ‘Co., 119 N.E. 
764, 230 Mass. 397; New York Cent. & 
H. R. R. Co. v. York & Whitney Co., 
119 N.E. 855, 230 Mass. 206 [aff in 
part and rev in part 41 S.Ct. 509, 256 
U.S. 406, 65 L.Ed. 1016]. 

Mich.—Haara v. Vreeland, 236 N.W. 
836, 254 Mich. 462; Eastman v. Met- 
ropolitan Life Ins. Co., 199 N.W. 655, 
227 Mich. 592: 

Mo.—Moellman vy. Gieze-Henselmei- 
er Lumber Co., 114 S.W. 1023, 134 Mo, 
App. 485. 

N.Y.—Tousey v. Hastings, 86 N.E. 
194 N.Y. 79; Warner v. New 
op 204 INE YS, 
607, 2.09 “App. Div. 211 {rev 201 N.Y.S. 
64) motion gr 147 N.E. 172, 239 N.Y. 

7]. 

Okl.—Farmers’ Nat. Bank of Te- 
cumseh v. McCall, 106 P. 866, 26 Okl. 
600, 26 L.R.A.N.S. 217. 

S.C.—George Washington Fire Ins. 
Co. v. Adams, 146 S.E. 15, 148 S.C. 
238; Rowell v. Firemen’s Ins. Co., 141 
S°H.. 20, 142 SiC. 457. 

Tex.—Margules v. Terry, (Civ. 
App.) 273 S.W. 690. See Kone v. Har- 
per, (Civ.App.) 297 S.W. 294 (dictum). 

Utah.—Utah State Nat. Bank v. 
Livingston, 254 P. 781, 69 Utah 284; 
Robinson v. Salt Lake City, 109 P. 
817, 37 Utah 520. 

14. Powers v. Silberstein, 15 N.E. 
185. 108 N.Y. 169, 27 Wkly.Dig. 542 

15. U.S.—Engstrom v. De Witt, 58 
F.(2d) 137; Escanaba Veneer Co. v. 
Wester PianorCo., 56... (2d) obvi; oul. 
S. v. Fidelity & Guaranty Co. v. Le- 
ong Dung Dye, 52 F.(2d) 567 [cert 
den 52 S.Ct. 311, 285 U.S. 537, 76 L.Ed. 
930]; Skaggs Safeway Stores v. Dun- 
kle, 49 E.(2d) 169 [cert den 52 S.Ct. 
9, 284 U.S. 622, 76 L.Ed. 531]; Mutual 
Life Ins. Co. of New York v. Savage, 
31 F.(2d) 35; Mutual Life Ins. Co. of 
New York v. Graves, 25 F.(2d) 705; 
Mutual Life Ins. Co. of New York v. 
Hatten, 17 F.(2d) 889; Snipes v. Mu- 
tual Trust Conc) Oak ois. Hudson 
& M. R. Co. v. Iorio, 239 BF. 855, 152 
C.C.A. 641; Evans v. Southern Pac. 
Co., 202 F. 160, 120 C.C.A. 448; Hoek- 
AS v. Hamilton, 122F. 417, 69 CC. A; 

Ala.—St. Louis & S. F. R. Co. v. Me- 
Crory, 56 So. 822, 2 Ala.App. 531. 

Ariz.—Santa Fé, P. & P. Ry. Co. v. 
Grant Bros. Const. Co., 108 P. 467, 138 
Ariz. 186 [rev on other ground 33°S. 
Chey 40 4 228 SU Sandel Gioite mlueenGe) mierdke 

Cal.—Page v. Mazzei, 3 P.(2d) 11, 
213 Cal. 644; Hunt v. United Bank & 
TP St) \COnm non ben Lodos te LOmGaley akO Si 
Erdevig v. Market St. Ry. Co., 264 P. 
252, 203 Cal. 367; Still v. San Fran- 
cisco, Jetc., R. Co., 98 PB. 672, 154 Cal. 
559, 129 Am.S.R. 177, 20 L.R.A.N.S. 
322; Copriviza v. Rilovich, 87 P. 398, 
4 Cal.App. 26. 

Conn.—Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

Ga.—Southern Pac. Co. v. DiCris- 
tina, 137 S.E. 79, 36 Ga.App. 433; 
Marshall v. Woodbury Banking Co., 68 
S.BE. 957, 8 Ga.App. 221; Davis v. 
Kirkland, 58 S.E. 209, 1 Ga.App. 5. 

Idaho.—Scrivner v. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334. 

Tll.—Bolle v. Chicago & N. W. Ry. 
Co., 258 Ill.App. 545 [cert den 52 S.Ct. 


630762. id, 1299) 
grounds 52 S.Ct. 59, 284 U.S. 
L.Ed. 173]. 


Hoffman, 118 N.W. 151, 
DLs ’s. Ry. 

W. H. Mcintyre Co., 108 N.E. 978, 60 
Ind.App. 191. 


257; 
833, 210 Iowa 306; 
son, 222 N.W. 890; 
Independence, 160 N.W. 305, 178 Iowa 
685, L.R.A.19T7C 120; 
A ease: Club, 160 N.W. 215, 178 Iowa 
5s 
158, 171 Iowa 287; Ball v. Davenport, 
152 N.W. 69, 170 Iowa 33; 
Jones, 146 
James v. Fairall, 
Iowa 242; 
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established that | questions of fact are exclusively** for the jury,*® un- 


and rev on other 
74, 76 


Ind.—Evansville & T. H. R. Co. v. 
67 Ind.App. 


Lake Shore & M. Cora. 


Towa.—Smith v. Morgan, 240 N.W. 
Kladivo v. Melberg, 227 N.W. 
Haisman v. Knut- 
Balcom v. City of 


Noyes v. Des 
Zinkula v. Zinkula, 154 N.W. 


Philpott v. 
N.W. 859, 164 Iowa 730; 
13:4. 5NW..., 914s Gd 
Fenton v. Miller, 134 N.W. 
Ma ol 983 Iowa 747; Rothrock v. Cedar 


Rapids, 103 N.W. 475, 128 Iowa 252. 


Ky.—Kentucky Traction & Termi- 


nal Co. v. Brawner, 270 S.W. 825, 208 
Kye 3ii0- 
Svears’ Adm’r, 232 S.W. 60, 192 Ky. 


Louisville & N. R. Co. v. 


64; Louisville & N. R. Co. v. Hunter, 
214 S.W. 914, 185 Ky. 165 

Me.—Fuller v. Smith, 17 A. 706, 107 
Me. 161. 

Mich.—Haara v. Vreeland, 236 N. 
W. 836, 254 Mich. 462; Eastman v. 
Metropolitan Life Ins. Co., 199 N.W. 
655, 227 Mich. 592; Rouse v. Blair, 
152 N.W. 204, 185 Mich. 632. 

Minn.—Krause v. Union Match Co., 
170 N.W. 848, 142 Minn. 24. 

Mo.—Beuc v. Mesker Bros. Iron Co., 


(App.) 7 S.W.(2d) 438; Field Bros. 
Vv. Green, (App:) (12360) Siw. 1 OCG. 
Rhodes ..v.. Missouri Pac. R. ~Co., 
(App.) 234 S.W. 1026; Hartman v. 
Farmers’ & Mechanics’ Bank of Jef- 
ferson City, (App.) 208 S.W. 626; 
Pringle v. Carthage Quarry Co., 


(App.) 199 S.W. 561; Hurst v. Nine- 
teen Hundred and Nine Min. Co., 141 
S.W. 470, 160 Mo.App. 53; Young v. 
Stephens, 66 Mo.App. 222. 

Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653; Stohlman vy. 
Davis, 220 N.W. 247, 117 Neb. 78, 60 
A.L.R. 658; Continental Lumber Co. 
v. Ed. Munshaw & Co., 118 N.W. 1057, 
82 Neb. 783; Continental Lumber Co. 
v. Ed. Munshaw & Co., 109 N.W. 760, 
77 Neb. 456. . 

N.H.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190. 

N.J.—McCarthy . v. 
Life Ins. Co., 69 A. 170, 75 N.J.Law 
887; Kalogerakas v. Public Service 
Coordinated Transpt., 150 A. 574, 8 N. 


J.Misc. 462. 

N.Y.—Gordon v. Ashley, 83 N.E. 
686, 191 N.Y. 186; Ciaramella v. Orr, 
214 N.Y.S. 713, 216 App.Div. 247; Top- 
pi v. McDonald, 112 N.Y.S. 821, 128 
App.Div. 443 [aff 93 N.B. 1138, 199 N. 
Y. 585]; Schall v. Schwartz & Co., 168 
IN YEO: 1048, 81 App.Div. 397; Potter 
v. New York Cent., etc., R. Co., 19 N. 
Y.S. 863, 61 N.Y.Super. 352; Jackson 
v. Odell, 12 Daly 345, 14 Abb.N.Cas. 
BH Moreland v. Delhaye, 111 N.Y.S. 

Ohio.—Vignola v. New York Cent. 
R. Co., 1381 N.E. 357, 102 Ohio St. 194. 

Ok. *_Campbell v. Thomas, 156 P. 
647, 56 Okl. 779; Penn Mut. Life Ins. 
Co. v. Spaulding, 150 P. 494, 50 Okl. 
307; Farmers’ Nat. Bank of Tecum- 
seh v. McCall, 106 P. 866, 26 Okl. 600, 
26 L.R.A.N.S. 217. 

Or.—Crawford v. Cobbs & Mitchell 
Con g2o0on Pahopeeo te Pee el 2 te Oren iGZ on 
Stricker Vv. ‘Portland Ry., Light & 
Bower Cosvld>>. P95. WoL Or mp2. 
Devroe v. Portland Ry., Light & Pow- 
er Co., 131 P. 304, 64 Or. 547; Galvin 
v. Brown & McCabe, 101 P. 671, 53 


Pa.—Menamin vy. Automobile Bank- 
ing Corporation, (Super.) 163 A. 53. 

S.C.—George Washington Fire Ins. 
Co. v. Adams,’ 146 “SiEi 15, 148 Sic: 
238; Rowell v. Firemen’s Ins. Co., 141 
S\i 20, 142. S.C)" 457;" Sanders” v. 
Southern Ry., Carolina Division, 73 
S.E. 356, 90 S.C. 331; Garner v. West- 


Metropolitan 
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der proper instructions,'® and not one of law?? for 
trial court!’ even though evidence on some points 


TRIAL 


may be unsatisfactory or doubtful,1® and that if 


ern Union Telegraph Co., 69 S.H. 510, 
87 S.C. 316; Pickens v. South Caro- 
lina, etc., R. Co., 32 S.E. 567, 54 S.C. 
498. 

S.D.—Heidner v. Germschied, 171 N. 
W. 208, 41 S.D. 430 

Tex. - Kirksey V. Southern Traction 
Co.,. 217. S.W. ae 110 Tex. 190. [rev 
(Civ. App.) 1818 LW. 545]; Cartwright 
v. Canode, 171 Sw. 696, 106 Tex. 502 
Laff (Civ. App.) 138 S.w. 792]; Mis- 
souri-Kansas-Texas R. Co. of Texas 
v. Cheek, (Civ.App.) 18 S.W.(2d) 804; 
City of Waco v. Branch, (Civ.App.) 8 
S.W.(2d) 271 [conforming to answer 
to certified questions (Commn.App.) 
5 S.W.(2d) 498]; Margules v. Terry, 
(Civ-:App.). 273 S.W. 690; Bradshaw 
y. Brown, (Civ.App.) 218 S.W. 1071 
[dism f w j]; Nevill v. St. Louis 
Southwestern Ry. Co. of Texas, (Civ. 
App.) s2ille S.Weeb23.. Ldism .f aw gil; 
Western Assur. Co. of Toronto, Cana- 
dav... Busch, (Civ. App.) ~ 203. 3S..W. 
460; Royal Casualty Co. v. Nelson, 
(Civ.App.) 153 S.W. 674. 

Utah.—Morgan v. Bingham Stage 
Lines Co., 283 P. 160, 75 Utah 87; Na- 
tional Bank of the Republic v. Price, 
234 P. 231, 65. Utah 57. 

Vt.—Bunnell v. McGregor, 143 A. 
643, 101 Vt. 379; Anderson v. Dutton, 
139 A. 210, 100 Vt. 464-" WaT gH. K: 
Ide v. Boston & M. R. EY gon cd Acai, 
83 Vt. 66. 

Va.—Wyatt v. Chesepeake & Poto- 
mac Telephone Co. of Virginia, 163 
S.E. 470; Cardwell v. Norfolk & W. 
77: S.H. 612, 114 Va. 500. 

Wash. —Bell v. Northwest Cities 
Gas Co., 2°P.(2d) 644, 164 Wash. 450; 
Houchen vy. Oregon- Washington R. & 
Nays ©o.,- 15) “Ps 3165103) “Wash. 598. 
Atwood v. Washington Water Power 
Co., 140 P. 343, 79 Wash. 427. 

Wis.—Eeggert v. Kullman, 234 N.W. 
349, 204 Wis. 60; Dugenske v. Wyse, 
215 N.W. 829, 194 Wis. 159; Callies 
v. Reliance Laundry Co., 195 N.W. 
975, 182 Wis. 53; Ellis v. Chicago & 
N. W. Ry. Co., 167 N.W. 1048, 167 Wis. 
392; Morrison v. Madison, 71 N.W. 
882, 96 Wis. 452. 

[a] Other statements.—(1) It is 
for jury to pass on evidence submit- 
ted. Suchy v. Buffalo & Lake Erie 
MraectionyCo:,7129 2A. 74283" ba, b38o. 
(2) The jury alone should determine 
the truth. Ebersole v. Sapp, (Tex. 
Civ.App.) 160 S.W. 1137 [rev on other 
grounds (Commn.App.) 208 S.W. 156]. 
(3) Jury are sole judges of facts. 
King v. King, 134 So. 827, 161 Miss. 
51. (4) The jury must decide. Com- 
mercial Sav. Bank of Washington, 
fowa, v. Colthurst, 188 N.W. 844, 191 
Now eet, LOS dowa 1032105) It is 
the province of the jury to decide. 
Weinberg Co. v. Bixby, 196 P. 25, 185 
Cal. 87; Coffin. v.,» Phenix. Ins.¢ Co.,' 15 
Pick. (Mass.) 291; Powell v. Powell, 
71 N.Y. 71 [rev 3 Hun 413, 6 Thomps. 
Sma. peelton) v.¥ Baxter, bshNoye 
411; Deyo v. Hudson, 161 N.Y.S. 494, 
174 App.Div. 746 [rev 153 N.Y.S. 693, 
89 Misc. 525]; Dilcher y. Nellany, 
102 N.Y.S. 264, 52 Misc. 869; Red 
River Nat. Bank v. De Berry, 105 S.W. 
998, 47 Tex.Civ.App. 96. 

16. Iowa.—Fenton v. Miller, 134 N. 
W. 95, 153 Iowa 747. 

Neb.—Fox vy. Scandinavian Mut. 
Aid Ass’n of Nebraska, 169 N.W. 553, 
103 Neb. 117. 

N.Y.—Moreland vy. Delhaye, 111 N. 
Y.S.. 541. 

Utah.—Morgan y. Bingham Stage 
ines Co: 283 Pi 160).7 75, Utah 187. 

Wash. —Houchen v. Oregon-Wash- 


ington R. & Nav. Co., 175 P. 316, 108 
Wash. 598. 
17. U.S.—U. S. Fidelity & Guar- 


anty Co. v. Leong Dung Dye, 52 F. 
(2d) 567 [cert den 52 S.Ct. 311, 285 
U.S. 337, 76 L.Ed. 930]. 

‘Ala.—St. Louis & S. F. R. Co. v. 
McCrory, 56 So. 822, 2 Ala.App. 531. 


Cal,—Erdevig v. Market St. Ry. Co., 
264 BP. 252, 203 Cal. 367. 

Iowa.—Long v. Ottumwa Ry. & 
Light Co:, 142 N.W. 1008, 162 Iowa 11. 

Mass.—St. John Bros. Co. v. Falk- 
son, 130 N.B. 51, 237 Mass. 399. 

‘Utah.—Utah State Nat. Bank wv. 
Livingston, 254 P. 781, 69 Utah 284; 
Robinson v. Salt Lake City, 109 P. 
817, 37 Utah 520. 

Vt.—Picknell v. Bean, 130 A. 578. 

18. U.S.—U. S. Fidelity & Guaran- 
ty Co. v. Leong Dung Dye, 52 F.(2d) 
567 [cert den 52 S.Ct. 311, 285 U.S. 
BON Alan OY RE SKN IE 

Ala.—St. Louis & S. F. R. Co. v. 
McCrory, 56 So. 822, 2 Ala. App. 531. 

Ark.—Home Life Ins. Co. v. Miller, 
33 S.W.(2d) 1102, 182 Ark. 901. 


. x 5s 
264 P. 252, 203 Cal. 367. 

Iowa.—Wilkinson y. National Life 
Ass’n, of Des Moines, 211 N.W. 238, 
203 Iowa 960; Long v. Ottumwa Ry. 
& Light Co., 142 N.W. 1008, 162 Iowa 
11; Rothrock vy. Cedar Rapids, 103 
N.W. 475, 128 Iowa 252. 

Mich.—Eastman v. Metropolitan 
Life Ins. Co., 199 N.W. 655, 227 Mich. 
592. 

N.Y.—Toppi v. McDonald, 112 N.Y. 
S. 821, 128 App.Div. 443 [aff 93 N.E. 
1133, 199 N.Y. 585]; Jackson v. Odell, 
12 Daly 345, 14 Abb.N.Cas.. 50. 
N.C.—Harvell v. AW ela Lumber 
Co:., 60 S.H: 389, P54. N.C. 254. 

Okl.—Penn Mut. Life Ins. Comey: 
Spaulding, 150 P. 494, 50 Okl. 307. 

Tex.—Royal Casualty Co. v. Nel- 
son, (Civ.App.) 153 S.W. 674. 

Va.—Cardwell v. Norfolk & W. Ry. 
Cone Sib 6i2s TAN a,, &00; 

Wash.—Atwood v. Washington Wa- 
ter Power Co., 140 P. 343, 79 Wash. 


427. 
Wis.—Morrison v. Madison, 71 N. 
Salt Lake City, 


W. 882, 96 Wis. 452. 

19. Robinson v. 
109° Py 817, 3% Utah: 52.0: 

20. Ark.—Bulman Furniture Co. v. 
Schmuck, 299 S.W. 765, 175 Ark. 442, 
55 ALR. 1039. 

D.C.—Colbert v. Anacostia & P. R. 
Reo Coo ay 41nsA pp Gan dilate 

Md.—Maryland, ete., R. Co. v. Ham- 
mond, 72 A. 650, 110 Md. 124; Ziehm 
v. United Electric Light, etce., Co., 64 
A. 61, 104 Md. 48. 

Mo.—McCall v. Atchley, (App.) 104 
S.W. 714. 

N.J.—Montecalvo v. Wahl, 117 A. 
621, 97 N.J.Law 554; Mumma v. Eas- 
ton, ete., R. Co., 65 A. 208, 73 N.J.Law 
653 


Tex.—Martin v. Taylor, (Civ.App.) 
141 S.W. 1009. 

Vt.—Shields vy. Vermont Mut. Fire 
Ins. Co., 147 Aa 352. 

21. Howard v. Smith, 33 N.Y.Su- 
per. 124, 42 How.Pr. 300. 

22. Schantz v. Northern Pac. Ry. 
Cor, 39 NOW. (556; 42. eN Ds 317s) Mies 
Rea v. Hillsboro Nat. Bank, 70 N. 
W. 8138, 6 N.D. 353; Martin v. Taylor, 
(Tex.Civ.App.) 141 S.W. 1009. 

23. Chamberlain vy. Pennsylvania 
R. Co., 59 F.(2d) 986 [cert gr 53 S.Ct. 
931; McCall v. Atchley, (Mo.App.) 
104 S.W. 714; Lockhart v. Hewitt, 101 
N.W. 355, 18 S.D. 522. 

24. Home Life Ins. Co. v. Miller, 
83 S.W.(2d) 1102, 182 Ark. 901; Fa- 
gan v. Troutman, 1385 P. 122, 124, 24 
Colo.App. 473 [rev on other grounds 
138 P. 442, 25 Colo.App. 251; and quot 
In re Shell’s Hstate, 63 P. 413, 28 Colo. 
167];\ Schantz v. Northern Pac. Ry. 
Co. Lisi NeW oo On tae Nn OS Wl ev Le= 
Rea v. Hillsboro Nat. Bank, 70 N.W. 
813, 6 N.D. 353; Gillilan v. Spring, 


!20 OhioN.P.N.S. 581. 


25. Cal.—Hatzakorzian v. Rucker- 
Fuller Desk Co.,.239 P. 709, 197 Cal. 
82, 41 A.L.R. 1027. 

Louis & 


Mes —Thornsberry v. St. 
Ss. Ry. Cosvl78 SS. We 97 
NY Anta vy. Manhattan L. Ins. 
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fair,?° conscientious,?2 honest,?2 impartial,?* intel- 
ligent,?4 ordinary,”°. rational,?* reasonable,?" sensi- 


Co., 54 N.Y.S. 222, 34 App.Div. 491 [aff 
58 N.E. 1085, 165 N.Y. 610]. 
Ohio.—Gillilan v. Spring, 20 OhioN. 

PUNES 23584; 
Tex.—Nevill v. St. Louis South- 

western Ry. Co. of Texas, (Civ.App.) 

211 S.W. 523 [dism f w 51; Walker 

v. Erwin, 106 S.W. 164, 47 Tex.Civ. 

App. 637. 

26. Chicago Great Western R. Co. 
v. Roddy, 131 F. 712, 65 C.C.A. 470. 

27. U.S.—U. S. Fidelity & (Quar- 
anty Co. v. Wilson, 52 F.(2d) 66; Il- 
linois Power & Light Corporation v. 
Hurley, 49 F.(2d) 681 [cert den 52 
S.Ct. 19, 284 U.S: 637,76 Ld: 544); 
Wharton v. Attna Life Ins. Co., 48 F. 
(2d) 37 [cert den Attna Life Ins. Co. 
v. Wharton, 52 S.Ct. 9, 284 U.S. 621, 
76 L.Ed. 529]; Sprencel v. U. S., 47 
F.(2d) 501, 505 [eit Cyc]; Southern 
Ry. Co. v. Walters, 47 F.(2d) 3 [rev 
on other ground and remanded 52 
S.Ct. 58, 284 U.S. 190, 76 L.Ed. 239]; 
American Locomotive Co. v. Thorn- 
ton, 259 F. 405, 170 C.C.A. 381; Dern- 
berger v. Baltimore & O. R. Co., 243 
BW, 20) 155 'C. CoA0 55 Tati 2345By A0aas 
Carolina; i(\Cac&c&)O% RyzoCoivaA Straup, 
239 EF. 75,152 C.C.A.-125 Perror dish 
87 S.Ct. 743, 244 U.S. 649, 61 L.Ed. 
1371]; Postal Telegraph-Cable Co. v. 
Grantham, 187.F.. 52, 109. C:C.A.1370: 

Ark.—Home Life Ins. Co. v. Miller, 
33 S.W.(2d) 1102, 182 Ark. 901; Cruce 
v. Missouri Pac. R. Co., 266 S.W. 981, 
167 Ark. 88. 

Colo.—City and County of Denver 
v., Hatter), 188 Pi) 728,, 68; Colo. 194% 
Fagan v. Troutman, 135 P. 122, 124, 
24 Colo.App. 473 [rev on other 
grounds 138 P. 442, 25 Colo.App. 251; 
and quot In re Shell’s Estate, 63 P. 
413, 28 Colo. 167]. 

D.C.—Terminal Taxicab Co. v: 
Blum, 54 App.D.C. 357, 298 EF. 679; 
Crane v. Postal Telegraph Cable Co., 
48 App.D.C. 54; Dashields v. W. Bz. 
Moses & Sons, 35 App.D.C. 5838, 31 
L.R.A.N.S. 380. 

Fla.—E. E. Alley v. Ball, 136 So. 
704; Gulf Refining Co. v. Aukeny, 135 
So. 521; Briggs v. Mann, 116 So. 95 
Fla. 31; Davis v. Ivey, 112 So. "See 
a8 Fla. 387 [cert den 48 S.Ct. 19, 275 

U.S... 526, :72 L.Ed. 407]; Boyd v., By 
O. Painter Fertilizer Co., 916 So. -b5Ke 
83 Fla. 429; Gravette v. Turner, si 
So. 476, 77 Fla. 311; . Haile; v. Mason 
Hotel & Investment Co., 71 So. 540, 
71 Fla. 469; City of Jacksonville Vv. 
Glover, 69 So. 20, 69 Fla. 701; Gunn v. 
City of Jacksonville, 64 So. 435, 67 
Fla. 40; Florida East Coast Ry. Co. v. 
Hayes, 64 So, 274, 66 Fla. 589. 

Ga.—Dixon vy. Bristol Savings 
Bank, 31 S.E. 96, 102 Ga. 461, 66 Am. 
S.R. 193. 
fll.—W. W. Kimball Co. v. Cruik- 
shank, 123 Ill.App. 580; Whalen v. 
Utica Hydraulic Cement Co., 103 Ill. 
App. 149; Otstot v. Indiana, ete., aR 
Co., 103 I1l.App. 136; Wallen v. North 
Chicago St peuncor. "82 Til. App. 103. 

Ky.—North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 Ky. 
316; Cincinnati, N. O. & T. P. Ry. Co, 
be Jones’ Adm’r, 186 S.W. 897, 171 Ky. 


Mo.—Linderman v. Carmin, 164 S. 
W. 614, 255 Mo. 62; Yost v. Atlas 
Portland Cement, 177 S.W. 690, 191 
Mo.App. 422; Monday v. St. Joseph 
Ry., Light, Heat & Power Co., 119 
ak 24, 136 Mo.App. 692. 

H.—-Hubbara v. Leighton, 106 A. 
485 er IN| 1.908 

N.Y.—Seybold v. Supreme Tent K. 
M. W., 83 N.Y.S. 149, 86 App.Div. 195; 
McGarragher v. Gaskell, 42 Hun 451, 
GFN: YES ov. 

N.D.—State Bank of New Salem v. 
Bismarck Elevator & Investment Co.,, 
153 N.W. 459, 31 N.D. 102 [foll Hol-. 
landsworth-Hart Lumber Co. v. Bis- 
marck Hlevator & Investment Co., 153 
N.W.: 461, 31.N.D.° 107]; Paulsen Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ble,?® and upright®® men may fairly,?° honestly,*! or 


TRIAL 


reasonably*? differ? as to existence of facts estab- 


Modern Woodmen of America, 130 N. 
Wissel see lioN Ds 23h, 
Ohio.— Giddens v. Cleveland Ry. 
Co., 174 N.E. 22, 37 OhioApp. 8; Bailey 
het eS 170 N.E. 607, 34 OhioApp. 
Okl.—Municipal Excavator Co. v. 
Walters, 220 P. 456, 97 Okl. 14. 

Or.—Mansfield vy. Southern Oregon 
Stages, 1 P.(2d) 591, 136 Or. 669 [foll 
Longden v. Southern Oregon Stages, 
1 P.(2d) 596, 1386 Or. 684]; Thienes v. 
Francis, 138 P. 490, 492, 69 Or. 165 
[eit Cyc]. 

Tex.—W. E. Callahan Const. Co. v. 
Compere, (Civ.App.) 285 S.W. 686; 
Harrison v. Houston, E. & W. T. Ry. 
Co., (Civ.App.) 278 S.W. 488; Hodges 
v. French, (Civ.App.) 256 S.W. 662; 
Hoot v. Walker County Lumber Co., 
(Civ.App.) 219 S.W. 544 [dism f w j]; 


Peerless Fire Ins. Co. vy. Reveire, 
(Civ.App.) 188 S.W. 254; Mann v. 
Bell, (Civ.App.) 184 S.W. 320; Wall 


v. Wilson, (Civ.App.) 145 S.W. 655. 

Wis.—Roedler v. Chicago, ete. R. 
Co., 129 Wis. 270, 109 N.W. 88. 

28. Howard v. Smith, 33 N.Y.Su- 
per. 124, 42 How.Pr. 300. 

29. Fagan v. Troutman, 135 P. 122, 
124, 24 Colo.App. 473 [rev on other 
grounds 138 P. 442, 25 Colo.App. 251; 
and quot In re Shell’s Estate, 63 P. 
413, 28 Colo. 167]. 

30. Savage v. North Anson Mfg. 
Co., 124 A. 721, 124 Me. 1; Linderman 
v. Carmin, 164 S.W. 614, 255 Mo. 62; 
Schantz v. Northern Pac. Ry. Co., 173 
NOW 5563 427 N.D-377; .2Paulsenv: 
Modern Woodmen of America, 130 N. 
W. 231, 21 -N.D. 235. 

31. U.S.—Carolina, C. & O. Ry. Co. 
VW. Straup,) 239) FS 762 11'52 «C.C.A. 125 
{error dism 37 S.Ct. 743, 244 U.S. 649, 
61 L.Ed. 1371]. 

Cal.—Hatzakorzian v. Rucker-Full- 
er Desk, Co.,:239 P. -709, 197 Cal. 82, 
44 A.L.R. 1027; 


D.C.— Colbert v. Anacostia & P. R. | 
48 


BuO. 4tl sApp.D. Ce U7As 

Mo.—Baird v. Citizens’ R. Co., 
S.W. 78, 146 Mo. 265, 281 [quot 2 
Thompson Trials § 1663]. 

Neb.—Ogden v. Sovereign Camp W. 
Q. W., 113 N.W. 524, 78 Neb. 806. 

N.J.—Montecalvo Vv. Wahl, 117 A. 
621, 97 N.J.Liaw 554; Mumma v. Eas- 
ton, etc., R. Co., 65 A, 208, 73 N.J.Law 
65 


Or.—Jackson v. Sumpter Valley R. 
Conn So se Op arD0! Or. 255. 

32. U.S.—American Locomotive 
Co. v. Thornton, 259 F. 405, 170 C.C.A. 
381; Dernberger v. Baltimore & O. R. 
Conz4e We al, o> CsC; An 551 -latt 234 
F. 405]; Postal Telegraph-Cable Co. 
v. Grantham, 187 F. 52, 109 ‘C’C.A.’ 370. 

Idaho.—Pilmer vy. Boise ‘Traction 
Co,, 94 PP. 432, 14 Idaho 327, 125 Am, 
S.R. 161, 15 L.R:A.N.S. 254. 

Neb.—Fox v.* Scandinavian Mut. 
Aid Ass’n of Nebraska, 169 N.W. 553, 
103 Neb. 117. 

N.M.—Melkusch v. Victor American 
Fuel Co., 155 P. 727, 731, 21 N.M. 396 
[quot Cyc]. 

N.C.—Hobbs v. Mann, 155 S.E. 163, 
199 N.C. 532; Harvell v. Weldon Lum- 
ber Co., 70° S.E. 389, 154 N.C. 254. 

N.D—McRea_ v. Hillsboro 
Bank, 70 N.W. 813, 6 N.D. 353. 

Or.—Jackson v. Sumpter Valley R. 
Co., 693 P2356,°50 Wr. 455. 

S.D.—Aultman Engine & Thresh- 
er Co. v. Boyd, 112 N.W. 151, 21 S.D. 
303; Lockhart v.' Hewitt, 101 N.W. 
355, 18 S.D.. 522. 

Tex.—Walker v. Erwin, 106 S.W. 
164, 47 Tex.Civ.App. 637. 

Vt Shields v.. Vermont Mut. Fire 
Ins. Co., 147 A.: 352. 

33. U.S—Chamberlain v. Pennsyl- 
vania RR. Co.; 59 EF. (2d) 986 [cert gr 
53 S.Ct. 93]; U. S. Fidelity & Guar- 
anty Co. v. Wilson, 52 F.(2d) 66; Il- 
linois Power & Light Corporation v. 
Hurley, 49 F.(2d) 681 [cert den 52 
S.Ct. 19, 284 U.S. 637, 76 L.Ed. 541]; 
Wharton y. Attna Life Ins. Co., 48 
F.(2d) 37 [cert den 52 S.Ct. 9, 284 U. 
8S. 621, 76 L.Ed. 529]; Sprencel Waite 


Nat. 


Sayed) tebOlee oO bm iicit Cyel; 
Southern Ry. Co. v. Walters, 47 F. 
(2d) 3 [rev on other ground and re- 
manded 52 S.Ct. 58, 284 U.S. 190, 76 
L.Ed. 239]; American Locomotive Co. 
v. Thornton, 259 F. 405, 170 C.C.A, 
881; Chicago Great Western R. Co. 
v. Roddy, 131 F. 712, 65 C.C.A. 470. 

Ark.—Home Life Ins. Co. v. Miller, 
33 S.W.(2d) 1102, 182 Ark. 901; Bul- 
man Furniture Co. v. Schmuck, 299 S. 
W. 765, 175 Ark. 442, 55 A.L.R. 1039; 
Cruce v. Missouri Pac. R. Co., 266 S. 
W. 981, 167 Ark. 88. 

Colo.—Fagan v. Troutman, 135 P. 
122, 124, 24 Colo.App. 473 [rev on 
other grounds 1388 P. 442, 25 Colo.App. 
251; and quot In re Shell’s Estate, 
Goer. V4135)-28 (Colo: 167 Is 

D.C.—Terminal Taxicab Co. v. 
Blum,054- Appi DiC. (357, 2939 Be 6 79" 
Crane v. Postal Telegraph Cable Co., 
48 App.D.C. 54; Colbert v. Anacostia 
SER Re RACogeairApp- DIG ism Da- 
shields v. W. B. Moses & Sons, 35 
App.D.C. 583, 31 L.R.A.N.S. 380. 

Fla.—Gulf Refining Co. v. Aukeny, 
135 So. 521; Cameron & Barkley Co. 
v. Law-Engle Co., 124 So. 814, 98 Fla. 
920; Briggs v. Mann, 116 So. 2, 95 
Fla. 31; Williams v. Sherry, 114 So. 
849, 94 Fla. 998; Davis, v. Ivey, 112 
So. 264, 93 Fla. 387 [cert den 48 S. 
CECle,V27 5. 00S: 626.-72" bd. 2071s 
Gravette v. Turner, 81 So. 476, 77 Fla. 
311; Haile v. Mason Hotel & Invest- 
ment Co., 71 So. 540, 71 Fla. 469; City 
of Jacksonville v. Glover, 69 So. 20, 
69 Fla. 701; Gunn v. City of Jackson- 
ville, 64 So. 435, 67 Fla. 40; Florida 
East Coast Ry. Co. v. Hayes, 64 So. 
274, 66 Fla. 589; German-American 
Lumber Co. v. Brock, 46 So. 740, 55 


Fla. 577. 

Ga.—Dixon v. _ Bristol Sauites 
Bank, 31 S.E. 96, 102 Ga. 461, 66 Am. 
Saka» 9a. 

Ill.—W. W. Kimball Co. v. Cruik- 
shank, 123 Ill.App. 580; Whalen v. 


Utica Hydraulic Cement Co., 103 Ill. 
App. 149; Otstot v. Indiana, etc., R. 
Co., 103 Ill.App. 136; Wallen y. North 
Chicago Staak (Cos, 82 Ill.App. 103. 
Ky.—North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 Ky. 
SL 6s Cincinnati, N. 0. & T. P. Ry. Co. 
vs Jones’ Adm’r, 186 S.W. 897, 171 Ky. 


Me.—Savage v. North Anson Mfg. 
Co., 124 A. 721, 124 Me. 1. 

Md.—Maryland, ete., R. Co. v. Ham- 
mond, 72 A. 650, 110 Md. 124; Ziehm 
v. United Electric Light, ete, Co., 
64 A. 61, 104 Md. 48. 

Mo.—Thornsberry vy. St. Louis & S. 
MED Yee One avon San wide OS UtauE 
Atlas Portland Cement, 177 S.W. 690, 
191 Mo.App. 422. 

Neb.—Craig v. Chicago, St. P., M. & 
O: R. Co., 150 N.W. 374, 97 Neb. 426; 
Suiter v. Park Nat. Bank, 53 N.W. 205, 
35 Neb. 372. 

N.M.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190; Melkusch v. Victor 
American Muel'@o., 55." Pe 727, vot, 
21 N.M. 396 [quot Cyc]. 


N.Y.—Seybold v. Supreme Tent K. 
M. W., 83 N.Y.S. 149,: 86 App.Div. 
195; Auld v. Manhattan L. Ins. Co., 


54 N.Y.S. 222, 34 App.Div. 491 [aff 
58 N.E. 1085, 165 N.Y. 610]; McGar- 
ragher v. Gaskell, 42 Hun 451, 6 N.Y. 
St. 87; Howard v. Smith, 33 N.Y.Su- 
per. 124, 42 How.Pr. 300. 
N.C.—Hobbs v. Mann, 155 S.E. 168, 
199 N.C. 5382; Harvell v. Weldon 
Lumber Co., 70 S.E. 389, 154 N.C. 254. 
Ohio.—Giddens v. Cleveland Ry. 
Co., 174 N.E. 22, 37 OhioApp. 8; Gil- 
lilan v. Spring, 20 OhioN.P.N.S. 581. 
Okl.—Municipal Excavator Co. v. 
Walters, 220 P. 456, 97 Okl. 14. 
Or.—Mansfield v. Southern Oregon 
Stages, 1 P.(2d) 591, 1386 Or. 669 [foll 
Longden v. Southern Oregon Stages, 
1 P.(2d) 596, 136 Or. 684]; Jackson 
v. Sumpter Valley EUACO:; 93 P. 356, 50 
Or. 455. 
Tex.—W. E. Callahan Const. Co. v. 
Compere, (Civ.App.) 285 S.W. 686; 
Harrison vy. Houston, E. & W. T. Ry. 
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lishing an ultimate fact,?+ or as to reasonable*® con- 


Co., (Civ.App.) 278 S.W. 488; Nevill 
v. St. Louis Southwestern Ry. Co, of 
Texas, (Civ.App.) 211 S.W. 523 [dism 
f w j]; Mann v. Bell, (Civ.App.) 184 
S.W. 320; Wall v. Wilson, (Civ.App.) 
145.S.W. 655; Martin v. Taylor, (Civ. 
App.) 141) Sows. 1009: 


Wis.—Roedler vy. Chicago, ete, R. 
Co., 109 N.W. 88, 129 Wis. 270. : 
[a] Substantial difference re- 


quired.—Fagan v. Troutman, 135 P. 
122, 124, 24 Colo.App. 473 [rev on oth- 
er grounds 138 P. 442, 25 Colo.App. 
251; and quot In re Shell’s Estate, 63 
ier 413, 28 Colo. 167]. 

34. 'D.C.—Dashields v: W. B. Mos- 
es & Sons, 35 App.D.C. 583, 31 L.R.A. 
N.S. 380. 

Fla.—E. E. Alley v. Ball, 136 So. 
704; Gulf Refining Co. v. Aukeny, 135 
So. 521; Briggs v. Mann, 116 So. 2, 
95 Fla. 31; Davis v. Ivey, 112 So. 264. 
93 Fla. 387 [cert den 48 S.Ct. 19, 975 
U.S. 526, 72 L.Ed. 407]; Boyd v. EK. 
O. Painter Fertilizer Co., 91 So. 557, 
83 Fla. 429; Gravette v: Turner, 31 
So. 476, 77 Pla. 311") Mailer ve Mason 
Hotel & Investment Co., 71 So. 540, 
71 Fla. 469; City of Jacksonville v. 
Glover, 69 So. 20, 69 Fla. 701; Gunn 
v. City of Jacksonville, 64 So. 435, 67 
Fla. 40; Florida East Coast Ry. io. 
Vv. Hayes, 64 So. 274, 66 Fla. 589. 

Me.—Savage v. North Anson Mfg. 
Go. 124,AS 721, 124 Mey 1. 

Ohio. —Giddens v. Cleveland Ry. 
Co., 174 N.E. 22, 37 OhioApp. 8. 

Okl.—Municipal Excavator Co. 
Walters, 220 P. 456, 97 Okl. 14. 

35. Cameron & Barkley Co. v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Williams V. Sherry, 114 So. 849, 
94 Fla. 998; Atlantic Coast Line R. 
Conv Pelet, 56 So. 496, 62 Fla. 121; 
Starks v. Sawyer, 47 So. 513, 56 Fila. 
596; German-American Lumber Co. 
v. Brock, 46 So. 740, 55 Fla. 577. 

[a] Other statement. -—— Where 
more than one reasonable inference 
may be drawn. Paul v. Commercial 
Bank of Ocala, 68 So. 68, 69 Fla. 62; 
Geo. B. Wood Lumber Co. v. Gipson, 
58 So. 344, 63 Fla. 316, 323; John- 
son v. Louisville & N. R. Co., 52 So. 
195, 59 Fla. 305; Bass v. Ramos, 50 
So.) 945, 58, Pla. 161,0138 Am,S-.R. 1035 
Starks v. Sawyer, 47 So. 513, 56 Fla. 
596; Southern Express Co. v. Wil- 
liamson,.63 So. 433, 56 Fla. 286, I. 
R.A.1916C 1208; German-American 
Lumber Co. v. Brock, 46 So. 740, 55 
Fla. 577; Ritter v. Atlantic Coast 
Line R. Co., 85 S.E. 51, 101 S.C. 8. 

36. U.S. a i j 
anty Co. v. Wilson, 52 F.(2d) 66; Illi- 
nois Power & Light Corporation v. 
Hurley, 49 F.(2d) 681 [cert den 52 S. 
Gt. 19, 284 U.S. 637,76 L.Ed: 5417; 
Wharton v. Attna Life Ins. Co., 48 
F.(2d) 37 [cert den 52 S.Ct. 9, 284 U. 
S. 621, 76 L.Ed..529]; .Sprencel v. 
U; Si, (47 _ FB, (2d), .501,, 505 | Leit. Cycle 
Southern Ry. Co. v. Walters, 47 F.(2d) 
3 [rev on other ground and remand- 
ed 52.S.Ct. 58, 284 U.S..190, 76 L.Hd. 
239)/3> Carolina, “Ch e&> O.R yin COa ave 
Straup; “239 lB) 75, F152 (GsClAs eis 
[error dism 37 S.Ct. 743, 244 U.S. 649, 
61 L.Ed. 13871]; Chicago Great West- 
erny R. CO:) Ve FROdGy, 21d WB (beep. 


Vv. 


C.C.A. 470. 
Ark.—Home Ins. Co. v. Miller, 33 S. 
W.(2d) 1102, 182 Ark. 901; Bulman 


Furniture Co. v. Schmuck, 299 S.W. 
765, 175 Ark. 442, 55 A.L.R. 1039; 
Cruce v. Missouri Pac. R. Co., 266 S. 
W. 981, 167 Ark. 88. 

Cal.—Hatzakorzian vy. Rucker-Ful- 
ler Desk Co., 239 P. 709,197 Cal. 823 41 
AMIE, LOZ: nf 

D.C.—Terminal Taxicab Co. v. 
Blum, 54 App.D.C. 357, 298 EF. 679; 
Colbert v. Anacostia & P. R. R. Go., 
41 App.D.C. 171. 

Idaho.—Pilmer v. Boise Traction 
Co., 94 PB. 432, 14 Idaho 327, 125 Am. 
SUR. 161s hb a REASNIS. S254: 

Ill.—W. W. Kimball Co. v. Cruik- 
shank, 123 Ill.App. 580; Whalen v. 
Utica Hydraulic Cement Co., 103 Ill 
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clusions®® and inferences®? that are to be drawn from | the conceded?® facts, the issue*® or ease*® may prop- 


App. 149; Otstot v. Indiana, etc., R. 
Co., 103 Ill.App. 136; Wallen v. North 
Chicago St. R. Co., 82 Ill.App. 103. 

Ky.—North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 
Ky, 3163-Cincinnati, Ns Oi& Dae. Ry- 
Co. v. Jones’ Adm’r, 186 S.W. 897, 171 
eyed, 

Me.—Tuttle v. Cumberland County 
Power & Light Co., 101 A. 451, 116 Me. 
503; Young v. Chandler, 66 A. 539, 
102 Me. 251. 

Md.—Maryland, etc., R. Co. v. Ham- 
mond, 72 A. 650, 110 Md. 124; Ziehm 
v. United Electric Light, etc., Co., 64 
A. 61, 104 Md. 48. 

Mo.—Thornsberry v. St. Louis & S. 
Heys COn eh78)S We alot ~baird: vi: 
Citizens’ R. Co., 48 S.W. 78, 146 Mo. 
265, 281 [quot 2 Thompson Trials § 
1663]; Monday v. St. Joseph Ry., 
Light, Heat & Power Co., 119 S.W. 
24, 136 Mo.App. 692; McCall v. Atch- 
ley, (App.) 104 S.W. 714. 

Neb.—Fox v. Scandinavian Mut. 
Aid Ass’n of Nebraska, 169 N.W. 553, 
103 -Neb:> 117; (Craig -v.. Chicago): St? 
iIPeeMe. & Ow Ra Col, @50/N. We, 3743 OM 
Neb.- 426; Ogden v. Sovereign Camp 
W. O. W., 113 N.W. 524, 78 Neb. 806; 
Suiter v. Park Nat. Bank, 53 N.W. 
205, 35 Neb. 872. 

N.H.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190. 

N.J.—Montecalvo v. Wahl, 117 A. 
621, 97 N.J.Law 554; Mumma _  v. 
HBaston, etc., R. Co., 65 A, 208, 73 N.J. 
Law 653. 

N.M.—Melkusch v. Victor American 
Puel Co, 155 P.. 727, 731, 21 NM: 396 
[quot Cyc]. 


N.Y.—Howard v. Smith, 33 N.Y. 
Super. 124, 42 How.Pr. 300. 
NEC: —-Harvell v. Weldon Lumber 


Co., 70 S.E. 389, 154 N.C. 254. 
N.D.—Schantz v. Northern Pa Ry. 
Cor 7B NEW. 506,) 42 NED 8707s "State 
Bank of New Salem v. Bismarck Ele- 
vator & Investment Co., 153 N.W. 459, 
31 N.D. 102 [foll Hollandsworth-Hart 
Lumber Co. v. Bismarck Elevator & 
Investment Co., 153 N.W. 461, 31 N. 
D. 107]; McRea v. Hillsboro Nat. 
Bank, 70 N.W. 813, 6 N.D. 353. 
Ohio.—Bailey v. Parker, 170 N.E. 
607, 34 Ohio App. 207; Gillian v. 
Spring, 20 Ohio N.P.N.S. 581. 
Or.—Mansfield v. Southern Oregon 
Stages, 1 P.(2d) 591, 136 Or. 669 [foll 
Longden v. Southern Oregon Stages, 
1 P.(2d) 596, 136 Or. 684]; Herrick v. 
Barzee, 190 P. 141, 96 Or. 357; Jack- 
son v. Sumpter Valley R. Co., 93 P. 
356, 50 Or. 455. 
S.D.—Aultman Engine & Thresher 
Cotve bovd, 12) sNPWae bls 21) Sip: 
303; Lockhart v. Hewitt, 101 N.W. 


355, 18 S.D:. 522. 

Tex.—Garrison v. Houston, EF. & W. 
Wy Ry. Co; (Civ, App, 278 S/W. 4838: 
Hodges v. French, (Civ.App.) 256 S. 
W. 662; Hoot v. Walker County Lum- 
ber Co., (Civ.App.) 219 S.W. 544 [dism 
f w jj; Wall v. Wilson, (Civ.App.) 
145 S.W. 655. 

Vt.—Shields v. Vermont Mut. Fire 
Ins. Co., 147 A. 352. 

Wis.—Roedler v. Chicago, ete. R. 
Co., 109 N.W. 88, 129 Wis. 270. 

{a] Other statement.—Where dif- 
ferent conclusions may be drawn. 
In re Charles’ Estate, 225 N.W. 869, 
118 Neb. 634, 64 A.L.R. 1299; Harton 
v. Forest City Tel., Co., 59 S.E. 1022, 
146 N.C. 429, 14 L.R.A.N.S 956, 14 
Ann.Cas. 390; Thienes v. Francis, 138 
P. 490, 492, 69 Or. 165 [cit Cyc]. 

37. U.S.—American Locomotive 
Co. v. Thornton, 259 F. 405, 170 C.C.A. 
381; Dernberger v. Baltimore & O. R. 
Co., 243 EB. 21,155: C.C.A. -551) [aft 234 
F. 405]; Postal Telegraph-Cable Co. yv. 
Grantham, 187 F. 52, 109 C.C.A. 370. 

Colo.—City and County of Denver v. 


Matter, 188 PF: 728,768). Colon 194- 
Fagan v. Troutman, 135 P. 122, 124, 
24 Colo.App. 473 [rev on. other 


grounds 138 P. 442, 25 Colo.App. 251; 
and quot In re Shell’s Estate, 63 P. 


For later cases, developments and changes in the law see Annotations. same title and section number, 


418, 28 Colo. 167]. 

D.C.—Crane_ v. Hoot Telegraph 
Cable Co., 48 App.D.C. 

Fla.—E. E. Alley v. Pall 136 So. 
704; Cameron & Barkley Co. v. Law- 
Engle Co., 124 So. 814, 98 Fla. 920; 
Briggs v. Mann, 116 So. 2, 95 Fla. 
31; Williams v. Sherry, 114 So. 849, 
94 Fla. 998; Cravette v. Turner, 81 
So. 476, 77 Fla. 311; Haile v. Mason 
Hotel & Investment Co., 71 So. 540, 71 
Fla. 469. 

Ga.—Dixon y. Bristol Savings Bank, 
31 S.E. 96, 102 Ga. 461, 66 Am.S.R. 
193. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Gossett,)87 N.E: 723, 172 ind: 
525, 

Ky.—Louisville & Nu R. Co. v. 
Jolly’s Adm’x, 23 S.W.(2d) 564, 232 
Ky. 702 [cert den 51 S.Ct. 26, 282 U.S. 
SA iD Lee. 75k]. 

Mo.—Linderman y. Carmin, 164 S. 
W. 614, 255 Mo. 62. 

Neb.—Craig v. Chicago, St. P., M. & 
O. R. Co., 150 N.W. 374, 97 Neb. 426. 

N.H.—Hubbard v. Leighton, 106 A. 
485, 79 N.H. 190. 

N.Y.—Seybold v. Supreme Tent K. 
M. W., 88 N.Y.S. 149, 86 App.Div. 195; 
Auld v. Manhattan L. Ins. Co., 54 N. 
Y.S. (222, 34. App.Div.. 491 [aft 58 oN. 
E. 1085, 165 N.Y. 610]; McGarragher 
Gaskell, 42 Hun 451, 6 N.Y.St. 


N.C.—Hobbs v. Mann, 155 S.E. 163, 
ee es 532. 

D.—Paulsen v. Modern Woodmen 

of ayer ee 130 N.W. 231, 21 N.D. 


235. 

Ohio.—Giddens v. Cleveland Ry. 
Co., 174 N.B. 22, 37 Ohio App. 8. 
Wis.—Roedler v. Chicago, etc., R. 
Co., 109 N.W. 88, 129 Wis. 270. 

[a] Other statements.—(1) The 
existence or nonexistence of a fact 
to be inferred from the evidence must 
be left to the determination of the 
jury. City of Waco v. Branch, (Tex. 
Civ.App.) 8 S.W.(2d) 271 [conforming 
to answer to certified questions 
(Commn.App.) 5 S.W.(2d) 498]. (2) 
Where inferences are in doubt. Daw- 
son v. Gluck Mills, 157 S.E. 143, 159 S. 
C. 382. (3) Where more than one 
inference may be drawn from the tes- 
timony. Bank of Commerce. v. 
Broyles, 120 P. 670, 16 N.M. 414 [rev 
on other grounds 34 S.Ct. 730, 234 U. 
S. 64, 58 L.Ed. 1214]; Portland Ice 
Co. v. Connor, 32 Pa.Super. 428; Tay- 
lor v. Winnsboro Mills, 143 S.E. 474, 
146 S.C. 28; Lower Main Street Bank 
v. Caledonian Ins. Co., 133 S.E. 553, 
135 S.C. 155; Friedman v. Fludas, 115 
S.H. 200, 122° 9S:C.7 153; Pollard wv. 
Savannah River Lumber Co., 100 S.E. 
145) 112 SiC.) Sden . Rutt, won @olumipbie 
Ry., Gas & Electric Co., 96 S.E. 183, 
109 S.C. 312; Keel v. Seaboard Air 
Line) Ry.,7 (95), S... 645° L038 S.C. 3905 
Ashe v. Standard Oil Co., 84 S.E. 412, 
100 S.C. 107; Smith v. Southern Ry. 
Co., 76 S.E. 109, 98 S.C. 115; Pinckney 
v. Atlantic Coast Line R. Co., 75 S.E. 
964, 92 S.C. 528; Murphy v. Atlanta 
&C. A. L. Ry. Co., 68 S.E. 670, 86 S.C. 
410; Warren v: Lebam Mill & Tim- 
ber Co., 225 P., 628, 129 Wash. 565. 
(4) Where inferences are in doubt. 
Keistler Co. v. Adtna Ins. Co., Hart- 
ford, Conn., 117 S\E. 70, 124 S.C. 32. 

38. E. HE. Alley Co. v. Ball, (Fla.) 
1386 So. 704; Briggs v. Mann, 116 So. 
2,95 Mla. 31; > Boyd v.%n: O. Painter 
Mertilizer Co. 891.) So,2)b5%,. 183  Wila. 
429; Cravette v. Turner, 81 So. 476, 
17 Fla. ett 

39. U.S.—Chicago Great Western 
Peco vy. Reddy, 131 BE. :712;°65, C.GsA. 

Ark.—Home Ins. Co. v. Miller, 33 S. 
W.(2d) 1102, 182 Ark. 901. 

D.C.—Crane v. Postal 
Cable Co., 48 App.D.C. 54. 

Fla.—Bass v. Ramos, 50 So. 945, 
58 Fla. 161, 138 Am.S.R. 103; German- 
American Lumber Co, v. Brock, 46 So. 
740, 55 Fla. 577. 


Telegraph 


Ga.—Dixon v. Bristol Savings 
Bank, 31 S.E. 96, 102 Ga. 461, 66 Am. 
Suk. 193. 

Ind.—Cleveland, C., C. & St. L. Ry 
Co. v. Gossett, 87 N.E. 923, 172 ee 
525 

Ky.—Cincinnati, N. 0. S&T: Pa Bye 
Co. v. Jones’ Adm’r, 186 S.W. "897, 171 
saa abate 

Mo.—Thornsberry v. St. Louis & S. 
BR y. 260... 17849. LOTS 

Neb.—Suiter v. Park Nat. Bank, 53 
NW. 205, 35 Neb. 372. 

N.J.—Montecalvo vy. Wahl, 117 A. 
621, 97 N.J.Law 554; Mumma v. Eas- 
ton, ‘etc, “Ri /Co. 165 A.21208; o (oan. 
Law 653. 

N.Y.—Seybold v. Supreme Tent K. 
M. W., 83 N.Y.S. 149, 86 App.Div. 195; 
Howard v. Smith, 33 N.Y.Super. 124, 
42 How.Pr. 300. 

N.C.—Harvell v. Weldon Lumber 
Co., 70 S.E. %89, 154 N.C. 254. 

Ohio.—Gillilan vy. Spring, 20 Ohio 
N.P.N.S. 581. 

Okl.—Municipal Excavator Co. v. 
Walters, 220 P. 456, 97 Okl. 14. 

Or.—Mansfield v. Southern Oregon 
Stages, 1 P.(2d) 591, 136 Or. 669 [foll 
Longden v. Southern Oregon Stages, 1 
P.(2d) 596, 1386 Or. 684]. 

S.C.—Friedman v. Fludas, 115 S.E. 
2005 122 S.C.0153: 

Tex.—W. E. Callahan Const. Co. v. 
Compere, (Civ.App.) 285 S.W. 686; 
Hodges vy. French, (Civ.App.) 256 S. 
W. 662; Mann vy. Bell, (Civ.App.) 184 
S.W. 320; Wall v. Wilson, (Civ.Apn.) 
145 S.W. 655; Martin v. Taylor, (Civ. 
App.) 141 S.W. 1009; Waiker v. Hr- 
win, 106 S.W. 164, 47 Tex.Civ.App. 
637. 

40. U.S.—Wharton v. Atna Life 
Ins. Co., 48 F.(2d) 37 [cert den 52 S. 
CED 9, 2845S. 2 621,576) Libid: o29nle 
Carolina, C. & O. Ry. Co. v. Stroup, 239 
E075, 152°C. CxAD L255 ferror dism—sd 
S.Ct. 743, 244 U.S. 649, 61 L.Ed. 1371]; 
Dernberger' vy. Baltimore & O. R. 
Co., 243 F. 21,455 €.ClAy 651 [aff 234 
i 405]. 

Colo.—City and County of Denver 
v. Hatter, 188 P. 728, 68 Colo. 194. 

Fla.—B. E. Alley v. Ball, 136 So. 
704; Gulf Refining Co. v. Aukeny, 135 
So. 521; Cameron & Barkley Co. v. 
Law-Engile Co., 124 So. 814, 98 Fla. 
920; Briggs v. Mann, 116 So. 2,- 95 
Fla. 31; Williams v. Sherry, 114 So. 
849, 94 Fla. 998; Davis v. Ivey, 112 
So. 264, 93 Fla. 387 [cert den 48 S.Ct. 
19, 275 U.S. 526, 72 L.Ed. 407]; Boyd 
v. E. O. Painter Fertilizer Co., 91 So. 
557, 83 Fla. 429; Cravette v. Turner, 
81 So. 476, 77 Fla. 311; Haile v. Mason 
Hotel & Investment Co., 71 So. 540, 
71 Fla. 469; City of Jacksonville vy. 
Glover, 69 So. 20, 69 Fla. 701; Gunn 
v. City of Jacksonville, 64 So. 435, 
67 Fla. 40; Florida East Coast Ry. Co. 
v. Hayes, 64 So. 274, 66 Fla. 589. 

Idaho.—Pilmer v. Boise Traction 
Co., 94 P. 432, 14 Idaho 327, 125 Amt 
S.R. 161, 15-L.R.A.N.S. 264. 

I1l.—W. W. Kimball Co. v. Cruik- 
shank, 123 Ill.App. 580. 

Ky.—North American Accident Ins. 


Co. v., West, 53 S.W.(2d) 692, 245 
Ky. 316. 

3 t orth Anson Mfg. 
Co., 124 A. 721, 124 Me. 1; Tuttle v. 


Cumberland County Power & Light 
Co., 101 A. 451, 116 Me. 503. 

Md.—Maryland, ete., R. Co. v. Ham- 
mond, 72 A. 650, 110 Md. 124; Ziehm 
v. United Electric Light, ete., Co., 64 
A. 61, 104 Md. 48. 

Mo.—Linderman v. Carmin, 164 S. 
W. 614, 255 Mo. 62; Baird vi Citic 
zens’ R. Co., 48 S.W. 78, 146 Mo. 265, 
281 [quot 2 Thompson Trials § 1663]; 
mecet v. Atchley, (App.) 104 S.W. 
714. 

Neb.—Fox v. Scandinavian Mut. Aid 
Ass'n of Nebraska, 169 N.W. 553, 103 
Neb. 117; Ogden v. Sovereign Camp 
W. O. W., 113 N.W. 524, 78 Neb. 806. 

N.M.—Melkusch v. Victor American 
Fuel Co., 155 P. 727, 731, 21 N.M. 396 
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erly,*! should,‘2 or must,4* be submitted to the jury | as a question of fact,#* under proper instructions,*® 


[quot Cyc]. 

N.C.—Hobbs v. Mann, 155 S.E. 1638, 
199 N.C. 532. 

N.D.—State Bank of New Salem v. 
Bismarck Elevator & Investment Co., 
153 N.W. 459, 31 N.D. 102 [foll Hol- 
landsworth-Hart Lumber Co. v. Bis- 
marck Elevator & Investment Co., 153 
N.W. 461, 31 N.D. 107]; Paulsen v. 
Modern Woodmen of America, 130 
N.W. 231, 21 N.D. 235. 

Or.—Herrick v. Barzee, 190 P. 141, 
96 Or. 357; Thienes v. Francis, 138 
PaO Oe 292.6 OF One Loo CLE weve 
Jackson v. Sumpter Valley R. Co., 93 
P1356,050 Or. 455- 

Pa.—Portland Ice Co. v. Connor, 32 
Pa.Super. 428. 

S.C.—Dawson v. Gluck Mills, 157 S. 
EB. 143, 159 S.C. 382; Keistler Co. v. 
Asitna, ins) Co, eHartford; Conn; 1128S: 
Re 70,124 SiC: 325 Ruff ve Columbia 
Ry., Gas & Electric Co., 96 S.E. 183, 
109 S.C. 312; Keel v. Seaboard Air 
Line Ry., 95 S.E. 64, 108 S.C. 390; 
Ritter v. Atlantic Coast Line R. Co., 
85 S.E. 51, 101 S.C. 8; Smith v. South- 
ern Ry. Co:, 76 S.Hi7109, 93 S.C. 115. 

S.D.—Aultman Engine & Thresher 
Co. v. Boyd, 112 N.W. 151, 21 S.D. 303. 

Tex.—Hoot v. Walker County Lum- 
ber Co., (Civ.App.) 219 S.W. 544 
{dism f w j]. 

Wash.—Warren v. Lebam Mill & 
Timber Co., 225 P.-628, 129 Wash. 
565. 

Wis.—Roedler v. Chicago, etc., R. 
Co., 109 N.W. 88, 129 Wis. 270. 

41. U.S.—American Locomotive 
ea v. Thornton, 259 F. 405, 170 C.C.A. 
381. 

Ark.—Home Life Ins. Co. v. Miller, 
33 Boe (2d) 1102, 182 Ark. 901. 

D.C.—Terminal Taxicab Co. 
Blum, 54 App.D.C. 357, 298 F. 679. 

Neb. —Craig v. Chicago, SEP. MM: 
EHOW RE ICOr 150 NW. 374,--97 Neb. 
426; Ogden v. Sovereign Camp, W. O. 
W., 113 N.W. 524, 78 Neb. 806. 

N.M.—Melkusch v. Victor American 
Fuel Co., 155 P. 727, 731, 21 N.M. 396 
[quot Cyc]. 

N.Y.—McGarragher v. Gaskell, 42 
Hun 451, 6 N.Y.St. 87. 

N.D.—Paulsen v. Modern Woodmen 
of America, 130 N.W. 231, 21 N.D. 
235: 

Or.—Jackson v. Sumpter Valley R. 
Co., 93 P. 356, 50 Or. 455. 

S.C.—Ruff v. Columbia Ry., Gas & 
Electric Co., 96 S.E. 183, 109 S.C. 312; 
Keel v. Seaboard Air Line Ry., 95 S.E. 
64, 108 S.C. 390. 

[a] Other statements.—(1) The 
ease is for the jury. Chamberlain v. 
Pennsylvania R. Co., 59 F.(2d) 986 
{cert gr 53 S.Ct. 93]; Illinois Power 
& Light Corporation v. Hurley, 49 F. 
(2d) 681 [cert den 52 S.Ct. 19, 284 U. 
S. 637, 76 L.Ed. 541]; Southern Ry. 
Co. v. Walters, 47 F.(2d) 3 [rev on 
other ground and remanded 52 S.Ct. 
58, 284 U.S. 190, 76 L.Ed. 239]; Hat- 
zakorzian v. Rucker-Fuller Desk Co., 
239 P. 709, 197 Cal. 82, 41 A.L.R. 1027; 
Yost v. Atlas Portland Cement, 177 
S.W. 690, 191 Mo.App. 422; Bank of 
Commerce v. Broyles, 120 P. 670, 
16 N.M. 414~[rev on other grounds 
Ses Ot do0pecod) Us: 1 64,.-05. lueluds 
1214]; Ashe v. Standard Oil Co., 84 
S.E. 412, HOOD 'SiCs 10755 binckney eave 
Atlantic Coast Line R. Co., 75 S.B. 964, 
S2RS.Co"528.0 (2), Lt cannot be said 
there is no evidence. Shields v. Ver- 
mont Mut. Fire Ins. Co., 147 A. 352, 


LLOQ Vitw 224, ‘ 
42. U.S.—Wharton v. Adtna Life 
Ins. Co., 48 F.(2d) 37 [cert den 52 S. 


Ces: 384 U.S., 621, 76 L.Hd. 529]; 
Dernberger vy. Baltimore & O. R. Co., 
Vases lop CCA. pet [aff 234 F. 
405]; Carolina, CES RY p CO aie 
Straup, 239 F. 75, 152 eck 125 [er- 
ror dism 37 S.Ct. 743, 244 U.S. 649, 61 
L.Ed. 13711. 

Colo.—City and County of Denver 
v. Hatter, 188 P. 728, 68 Colo. 194; 
Fagan v. Troutman, 135 P. 122, 24 
Colo.App. 473 [rev on other grounds 
138 P. 442, 25 Colo.App. 251; and 


quot In re Shell’s Estate, 63 P. 413, 
28 Colo. 167]. 
D.C.—Crane v. Postal Telegraph 


Cable Co., 48 App.D.C. 54. 

Fla.—E. E. Alley v. Ball, 136 So. 
704; Gulf Refining Co. v. Aukeny, 135 
So. 521; Cameron & Barkley Co. v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Briggs v. Mann, 116 So. 2, 95 
Fla. 31; Williams v. Sherry, 114 So. 
849, 94 Fla. 998; Davis v. Ivey, 112 
So. 264, 93 Fla. 387 [cert den 48 S.Ct. 
19, 275 U.S. 526, 72 L.Ed. 407]; Boyd 
v. EH. O. Painter Fertilizer Co., 91 So. 
557, 83 Fla. 429; Gravette v. Turner, 
81 So. 476, 77 Fla. 311; Haile v. Mason 
Hotel & Investment Co., 71 So. 540, 71 
Fla. 469; City of Jacksonville v. 
Glover, 69 So. 20, 69 Fla. 701; Paul v. 
Commercial Bank of Ocala, 68 So. 
68, 69 Fla. 62; Gunn y. City of Jack- 
sonville, 64 So. 435, 67 Fla. 40; 
Florida East Coast Ry. Co. v. Hayes, 
64 So. 274, 66 Fla. 589; Southern Ex- 
press Co. v. Williamson, 63 So. 433, 66 
Fla. 286, L.R.A.1916C 1208; Geo. E. 
Wood Lumber Co. vy. Gipson, 58 So. 
364, 63 Fla. 316, 323; Atlantic Coast. 
Line R. Co. v. Pelet, 56 So. 496, 62 
Fla. 121; Johnson v. Louisville & N. 
Ren Cos 2 S01 95,15 ola s0Ss Bass 
v. Ramos, 50 So. 945, 58 Fla. 161, 138 
Am.S.R. 103; Starks v. Sawyer, 47 
So. 513, 56 Fla. 596; German-Ameri- 
can Lumber Co. v. Brock, 46 So. 740, 
5b Ela. 577; 

Ga.—Dixon v. Bristol Savings 
Bank, 31 S.E. 96, 102 Ga. 461, 66 Am. 
SR. 193: 

Idaho.—Pilmer v. Boise Traction 
Co., 94 P. 432, 14 Idaho 327, 125 Am. 
S.R. 161, 13 L.R.A.N.S. 254, 

Ill.—W. W. Kimball Co. v. Cruik- 
shank, 123 Ill.App. 580. 

Ind.—Cleveland, C., C. & St. L. Ry. 
| ce, v. Gossett, 87 N.E. 723, 172 Ind. 

Ky.—North American Accident Ins. 
Co. v. West, 53 S.W.(2d) 692, 245 Ky. 
316; Cincinnati, N. O. & T. P. Ry. Co. 
Mp. Jones’ Adm’ r, 186 S.W. 897, 171 Ky. 


Me. —Savage v. North Anson Mfg. 
Co., 124 A. 724, 124 Me. 1; Tuttle v. 
Cumberland County Power & Light 
Co., 101 A. 451, 116 Me. 503; Young v. 
Chandler, 66 A. 539, 102 Me. 251. 

Md.—Maryland, ete., R. Co. v. Ham- 
mond, 72 A. 650, 110 Md. 124; Ziehm 
v. United Electric Light, ete., Co., 64 


A. 61, 104 Md. 48. 
Mo.—Linderman v. Carmin, 164 S. 
Baird v. Citi- 
zens’ R. Co., 48 S.W. 78, 146 Mo. 265, 
281 [quot 2 Thompson Trials § 1663]; 
714; Monday vy. St. Joseph Ry., Light, 
Heat & Power Cos, TSS SOW. 2246136 
Neb.—Suiter v. Park Nat. Bank, 53 
N.W. 205, 35 Neb. 372. 
el ae At 
621, 97 -N.J:sLaw 554; 
Haston,) etes,) R.. Co. 654A: 208573 Ni 
N.Y.—Howard v. Smith, 33 N.Y.Su- 
per. 124, 42 How.Pr. 300. 
199 N.C. 5382; Harton v. Forest City 
Tel. :Co.,.59 S.E. 1022, 146 N.C. 429, 14 
N.D.—State Bank of New Salem y. 
Bismarck Elevator & Investment Co., 
landsworth-Hart Lumber Co. v. Bis- 
marck Hlevator & Investment Co., 153 
Ohio.—Gillilan v. Spring, 20 OhioN. 
P.N.S. 581. 
Stages, 1 P.(2d) 591, 136 Or. 669 [foll 
Longden v. Southern Oregon Stages, 
Barzee, 190 P. 141, 96 Or. 357; Thienes 
v. Francis, 138 P. 490, 492, 69 Or. 165 
Pa.—Portland Ice Co. v. Connor, 32 
Bara ce 428. 
E143, 159 S.C. 882; Keistler Co. ‘v. 
Z8tna Ins. Co., Hartford, Conn., 117 


W. 614, 255 Mo. 62; 
McCall v. Atchley, (App.) 194 S.W. 
Mo.App. 692. 
N.J.—Montecalvo v. Wahl, 
Mumma. v. 
J.Law 653. 

N.C.—Hobbs v. Mann, 155 S.E. 163, 
L.R.A.N.S. 956, 14 Ann.Cas. 390. 
153 N.W. 459, 31 N.D. 102 [foll Hol- 
N.W. 461, 31 N.D. 107]. 

Or.—Mansfield v. Southern Oregon 
1 P.(2d) 596, 186 Or. 684]; Herrick v. 
{cit Cyc]. 

C.—Dawson v. Gluck Mills, 157 S. 
S.E. 70, 124 S.C. 32; Ritter v. Atlan- 


tic Coast Line R. Co., 85 S.E. 51, 101 
S.c. 8; Smith v. Southern Ry. Co., 716 
S.E, 109, 93 S.C. 115. 

$.D.—Aultman Engine & Thresher 
Co. v. Boyd, 112 N.W. 151, 21 S.D. 
303; Lockhart v. Hewitt, 101 N.W. 
355, 18 S.D. 522. 

Tex.—Martin v. Taylor, (Civ-App.) 
141 S.W. 1009; Walker v. Erwin, 106 
S.W. 164, 47 Tex.Civ.App. 637. 

Wash.—Warren v. Lebam Mill & 
Timber Co., 225 P. 628, 129 Wash. 
565. 

Wis.—Roedler v. Chicago, ete. R. 
Co., 109. N.W.. 88, 129 Wis. 0. 

[a] Qther statement.—The issue 
should have been passed upon by the 


jury. Seybold v. Supreme Tent K. M. 
W., 83 N.Y.S. 149, 85 App.Div. 195. 
[b] Submission not error.—Hub- 


bard v. Leighton, 106 A. 485, 79 N.H. 


190; Friedman vy. Fludas, 115 S.E. 
200,522); S.C. 463. : 
43. U.S.—U. S. Fidelity & Guar- 


anty Co. v. Wilson, 52 F.(2d) 66. 

D.C.—Colbert v. Anacostia & P. R. 
Re.Co,, 24 App Dee. 1aee 

Tll.— Wallen v. North Chicago St. 
R. Co., 82 Ill.App. 103. 
Ky.—Louisville & N. R. Co. v. Jol- 
ly’s Adm’x, 23 S.W.(2d) 564, 232 Ky. 
702 [cert den 51 S.Ct. 26, 282 U.S. 847, 
75 Ed.-751]. 

Neb.—Fox v. Scandinavian Mut. 
Aid Ass’n of Nebraska, 169 N.W. 553, 
103 Neb. 117. 

N.Y.—Auld v. Manhattan L. Ins. 
Co., 54 N.Y.S. 222, 34 App.Div. 491 
[aff 58 N.E. 1085, 165 N.Y. 610]. 

N.C.—Harvell v. Weldon Lumber 
Co., 70 S.E. 389, 154 N.C. 254. 

Okl.—Municipal Excavator Co. v. 
Walters, 220 P. 456, 97 Okl. 14. 

S.C.—Taylor v. Winnsboro Mills, 
143 S.E. 474, 146 S.C. 28; Pollard v. 
Savannah River Lumber Co., 100 S.E. 
145. V2 S.C. 55s. ; 

Tex.—City of _.Waco. ov. Branch; 
(Civ.App.) 8 S.W.(2d) 271 [conform- 
ing to answer to certified questions 
(Commn.App.) 5 S.W.(2d) 498]; W. 
E. Callahan Const. Co. v._Compere, 
(Civ.App.) 285 S.W. 686; Hodges v. 
French, (Civ.App.) 256 S.W. 662; 
Hoot v. Walker County Lumber Co., 
(Civ.App.) 219 S.W. 544 [dism f w j]. 

[a] Duty.—Submission is a duty 
of the trial court. Postal Telegraph- 
Cable Co. v. Grantham, 187 F. 52, 109 
C.C.A. 370; Chicago Great Western 
Ray Coev.2. Roddy, .13h PS 71:25165) CiCuAs 
470; Bulman Furniture Co. Vv. 
Schmuck, 299 S.W. 765, 175 Ark. 442, 
55 ALR. 1039; Thornsberry v. St. 
Louis & S. F. Ry. Co., (Mo.) 178 S.W. 
197; Giddens v. Cleveland Rys.@ox 
174 N.E. 22, 37 OhioApp. 8; Lower 
Main Street Bank v. Caledonian Ins. 


Co., 133 S:2.9553, 185 S.C) 155; Peer= 
less Fire Ins. Co. v. Reveire, (Tex. 
Civ.App.) 188 S.W. 254; Mann v. Bell, 
(Tex.Civ.App.) 184 S.W. 3820; Wall 


v. Wilson, (Tex.Civ.App.) 145 S.W. 


Oe 

{b] Other statement.—The jury 
must determine the ultimate fact. 
Bailey v. Parker, 170 N.E. 607, 34 
OhioApp. 207. 

44. Cameron & Barkley Co. v. Law- 
Engle Co., 124 So. 814, 98 Fla. 920; 
Williams v. Sherry, 114 So. 849, 94 
Fla. 998; Paul v. Commercial Bank of 
Ocala, 68 So. 68, 69 Fla. 62; Southern 
Iixpress Co, v. Williamson, 63 So. 433, 
66 Fla. 286, L.R.A.1916C 1208; Geo. 
B. Wood Lumber Co. v. Gipson, 58 
So. 364, 63. Fla. 316, 323; Atlantic 
Coast Line R. Co. v. Pelet, 56 So. 496, 
62 Fla. 121; Johnson y. Louisville & 
Nak Coy 52° So; 195/759) Blak, 3035 
Bass v. Ramos, 50 So. 945, 58 Fla. 161, 
138 Am.S.R. 103; Starks v. Sawyer, 
47 So. 518, 56 Fla. 596; German- 
American Lumber Co. v. Brock, 46 So. 
740, 55 Fla. 577. 


45. Fagan v. Troutman, 135 P. 
122, 124, 24 Colo.App. 473 [rev on 
other grounds 138 P. 442, 25 Colo. 


App. 251; and quot In re Shell’s Es- 
tate, 63 P. 413, 28 Colo. 167]; Col- 
bert v. Anacostia & P. R. R. Co., 41 
App.D.C, 171. 
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and not be taken from the jury and be passed upon as 
a question of law*® by the trial court,*” and that it 
is error in such case not to submit the issue or case 
to the jury*® under proper instructions,*® or to with- 
draw such issue or case from the jury.°° 
ly, if the petition states a cause of action,®* the rule 
is well settled that in order to authorize the trial 
court to take the issue®” or case®* from the jury the 
evidence must be of such a character that there is 


46. Cameron & Barkley Co. _v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Williams v. Sherry, 114 So. 849, 94 
Fla. 998; Paul v. Commercial Bank of 
Ocala, 68 So. 68, 69 Fla. 62; Southern 
Express Co. v. Williamson, 63 So. 433, 
66 Fla. 286, L.R.A.1916C 1208; Geo. 
B. Wood Lumber Co. v. Gipson, 58 So. 
364, 63 Fla. 316, 323; Atlantic Coast 
Line R. Co. v. Pelet, 56 So. 496, 62 
Fla: 121; Johnson v. Louisville & N. 
RANCo., 52 °S0. 195, 59 Mla. 303; Bass 
v. Ramos, 50 So. 945, 58 Fla. 161, 138 
Am.S.R. 108; Starks v. Sawyer, 47 So. 
513, 56 Fla. 596; German-American 
Lumber Co. v. Brock, 46 So. 740, 55 
Fla. 577; Whalen v. Utica Hydraulic 
Cement Co., 103 Ill.App. 149; Otstot 
eager CUC irks Con 1030 TAD pp, 

47.. Sprencel v.. U. S:,° 47) E.(2d) 

501, 505 [cit Cyc]; Cameron & Bark- 
ley Co. v. Law-Engle Co., 124 So. 814, 
98 Fla. 920; Williams v. Sherry, 114 
So. 849, 94 Fla. 998; Paul v. Commer- 
cial Bank of Ocala, 68 So. 68, 69 Fla. 
62; Southern Express Co. v. William- 
Son; 63 So." 433), 66 Mla. 286;) R.A: 
1916C 1208; Geo. E. Wood Lumber 
Co. v. Gipson, 58 So. 364, 63 Fla. 316, 
323; Atlantic Coast Line R. Co. v. 
Pelot, 56 So. 496, 62 Fla. 121; John- 
son v. Louisville & N. R. Co., 52 So. 
195, 59 Fla. 305; Bass v. Ramos, 50 
So. 945, 56 Fla. .161, 138 Am.S.R. 103; 
Starks v. Sawyer, 47 So. 513, 56 Fla. 
596; German-American Lumber Co. 
vy. Brock, 46 So. 740, 55 Fla. 577. 
. 48. Cruce v. Missouri Pac. R. Co., 
266 S.W. 981, 167 Ark. 88; Murphy v. 
Atlanta & C. A. L. Ry. Co., 68 S.E. 
670, 86 S.C. 410; Nevill v. St. Louis 
Southwestern Ry. Co. of Texas, (Tex. 
Civ.App.) 211 S.W. 523 [dism f w jl. 
, 49. Cruce v. Missouri Pac. R. Co., 
266 S.W. 981, 167 Ark. ye 

“50. Dashields v. W. B. Moses & 
Sons, 35 App.D.C. 583, 31 L.R.A.N.S. 

0; Schantz v. Northern Pac. Ry. 
, 173 N.W. 556, 42 N.D.-377; Mc- 
y. Hillsboro Nat. Bank, 70 N.W. 
Ve WD 353; Garrison v. Hous- 

WwW. T. Ry. 'Co., “(Tex.Civ. 
.) 18. S.W. 488. 

Peck & MHickernell v. Noble 
Oil & Development Co., (Tex.Civ. 
App.) 267 S.W. 1018; Davis v. Fer- 
guson Seed Farms, (Tex.Civ.App.) 


255 S.W. 655. 
1 52. U.S.—Snipes v. Mutual Trust 
Co., 270 F. 318. 


Mo.—Dunavant v. Pemiscot Land & 
Cooperage Co., 173 S.W. 747, 188 Mo. 
App. 83. 

Tex.—Allison v. Campbell, 298 S. 
VWittnoao wrlliesbex.. 200 Lireheiden 
(Commn.App.) 1 S.W.(2d) 866]; Rad- 
ley v. Knepfly, 135 S.W. 111, 104 Tex. 
130 [aff (Civ.App.) 124 S.W. 447]; 
Knox v. Brown, (Commn.App.) 16 8S. 
W.(2d) 262 [rev (Civ.App.) 8 S.W. 
(2d) 280); Daugherty yv. Wiles, 
(Commn.App.) 207 S.W. 900 [rev 
(Civ.App.) 156 S.W. 1089]; Wichita 
School Supply Co. v. Mutschler Bros. 
Co., (Civ.App.) 14 S.W.(2d) 922; Wil- 
liams v. Daniels, (Civ.App.) 4 S.Ww. 
(2d) 189; Dunlap vy. Oak Cliff Phar- 
macy Co., (Civ.App.) 288 S.W. 236; 
American Sulphur Royalty Co. of 
Texas v. Freeport Sulphur Co., (Civ. 
App.) 276 S.W. 448 [aff 6 S.W.(2d) 
1089, 117 Tex. 439, 60 ALR. 890]; 
Hunt v. Garrett, (Civ. App.) 275 S.W. 
96 [rev on other grounds (Commn. 
App.) in pee 283 S.W. 489]; Gulf, Cc. 
Cans. Ry. Cowiv. Leatherbury, (Civ. 
App.) 259 S.W. 598 [cert den 44 S.Ct. 
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is such, 
qui? 
Converse- 


or contradiction 


636, 265 U.S. 594, 68 L.Ed. 1197]; Mis- 
souril KC GT Ry. Conorethexasia v. 
Luten, (Civ.App.) 208 S.W. 909 [rev 
on other grounds (Commn.App.) 228 
S.W. 159]; American Nat. Ins. Co. v. 
Hicks," (CiviApp.) a) 1932S. Wi, 6LGi; 
Schawe v. Leyendecker, 269 S.W. 864; 
Tatum v. Orange & N. W. Ry. Co., 
(Civ.App.) 198 S.W. 348 [rev on other 
ground (Commn.App.) 245 S.W. 231]; 


Luten v. Missouri, K. & T. Ry. Co. of 
Texas, §(Civi App.) 184°" SIW. 798% 
Southern Pac. Co. v. Vaughn, (Civ. 


App.) 165 S.W. 885; Phoenix Land 
Co. v. Exall, (Civ.App.) 159 S.W. 474; 
Warren v. Ellis, (Civ.App.) 137 S.W. 
1182; First Nat. Bank v. Thomas, 
(Civ.App.) 118 S.W. 221. 
Wash.—Union Inv. Co. v. Rosenz- 
weig, 189 P. 874, 79 Wash. 112. 
Wis.—Clemons v. Chicago, St. P., 
M. Ee. R. Co., 119 N.W. 102; 137. Wis. 
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Baltimore & O. R. Co. v. Belin- 
ski, 67. A. 249,106 Md. 452; In re 
Charles’ Estate, 225 N.W. 869, 118 
Neb. 634, 64 A.L.R. 1299; Williams 
v. Guile, 22 N.E. 1071, 117 N.Y. 343, 6 
L.R.A. 366; Ashcroft v. Hammond, 
116 N.Y.S. 362, 132 App.Div. 3 [rev 
on other grounds 90: NW.EL1117; 197 N. 
Y. 488]; Scott v.. Texas Cent. BR: Co, 
127 S.W. 849, 60 Tex.Civ-App. 281; 
Peck vy. Hickernell v. Noble Oil & De- 
velopment Co., (Tex.Civ.App.) 267 S. 
W. 1018; Davis v. Ferguson Seed 
Farms, (Tex.Civ.-App.) 255 S.W. 655; 
National Life & Accident Ins. Co. v. 
Weaver, (Tex.Civ.App.) 226 S.W. 754; 
Hines v. Jones, (Tex.Civ.App.) 225 
S.W. 412; City of San Antonio v. 
Newman, (Tex.Civ.App.) 218 S.W. 
128 [dism f w j]; Tatum v. Orange 
& N. W. Ry. Co., (Tex.Civ.App.) 198 
S.W. 348 [rev on other ground 
(Commn.App.) 245 S.W. 231]; South- 
ern . Pac.=Go.*v. \Vaughn,’ (Tex.Civ. 
App.) 165 S.W. 885; Missouri, K. & 


TT. Ry. Co.of Texas’ v. Bounds, (Tex. 
Civ.App.) 136 S.W. 269; Muse v. 
Abeel, 124 S.W. 430, 58 Tex.Civ. App. 


317; Wyatt v. Chesapeake & Poto- 
mac Telephone Co. of Virginia, (Va.) 
163 »S.B.* 370. 

54. Chicago, etc., R. Co. v. Poore, 
108 S.W. 504, 49 Tex.Civ.App. 191. 

55. Determination of questions of 
time or place on conflicting evidence 
as question for court or jury see in- 
fra § 357. 

56. Szezepanski v. Chicago & N. 
132 N.W. 980, 147 Wis. 


57. Williams v. Southern R. Co., 
(Miss.) 33 So. 972; City of Richmond 
v. Jeter, 141 S.E. 560, 149 Va. 235. 

5b& Chicago, R. 1. & Po Ry. Co.*v. 
Brown, 154 P. 1161, 55 Okl. 178; Tay- 
lor v. Insurance Co. of North Amer- 
faa 098 P., 354,125 Okl. 92,,138 Am.S. 


59, Morgan's Ll: & T. R..& S.:S. 
Co. v. Street, 122 S.W. 270, 57 Tex. 
Civ.App. 194. 

60. U.S.—Dunlap v. U.S., 43 F.(2d) 
999 [appeal dism 45 F.(2d) 1021]; 
Hart v. Northern Pac. Ry. Co., 196 F. 
180, 116 C.G.A: 12; Bell v. Carter, 164 
ee 90:«C. CLA. 1566, 19 =L.R-AVN:S: 

Mich.—MecMillan y. Reaume, 100 N. 
W. 166, 137 Mich. 1, 109 Am.S.R. 666. 

Neb.—Luther v. Farmers’ Union 
Co-op. Ass’n, 230 N.W. 662, 119 Neb. 
676; Larsen vy. Savidge, 170 N.W. 353, 
103 Neb. 79; Chicago, ete., R. Co. v. 
pas 94 N.W. 991, 69 Neb. 8. 

N.J.—Carroll vy. Central B. oR of 


‘conflict 


[§§ 333-334 ” 


no room for ordinary minds to differ as to the con- 
clusions to be drawn from it, and where the evidence 
it is not error to take the issue from the 


[§ 334] (b) Conflicting, Contradicted, or Contro- 
verted Evidence®*—aa. Province of Court and Jury. 
The rule is well settled, where there is a fair,°® mate- 
rial,°” reasonable,®® sharp,®*® substantial,®°? conflict 


of evidence, a question of fact*t 


New Jersey, 79 A. 293, 81 N.J.Law 
567. 
Wash.—MecDaniel v. Crabtree, 254 


P. 1091, 143 Wash. 168; Washington 
Trust Co. vy. Keyes, 169 P. 870, 100 
Wash. 368. See Norman v. Western 
Union Telegraph Co., 72 P. 474, 31 
Wash. 577 (rule not applicable). 

61. U.S.—Bell v. Carter, 164 F. 
417, 90°C.C\A. 555, 19. L.R.A.N.S? 833. 

Ala.—Ward v. Meadows, 88 So. 427, 
ate Ala. 432;“Vaughn vy. Wood, 5 Ala. 
30 


Ark.——Missouri Pac. R. Co. v. Dif- 
fiem, 4 S.W.(2d) 752, 184 Ark. 189. 

Cal._McVea v. Nickols, 286 P. 761, 
105 Cal.App. 28. = 

Conn.—Pothier v.: Reid Air Spring 
Co., 130 A. 383, 103 Conn. 380. 

Fla.—Bass v. Ramos, 50 So. 945, 58 
Ma, 161, 138°/Am.SRe Leb. 

Til.—-Shannon v. Nightingale, 151 
N.E. 573, 321 Ill. 168. See Roesner 
v. C. E. Dellenbarger, 196 Ill.App. 23; 
Healy v. Chicago City Ry. Co., 196 Ill. 
App. 1; Jennings v. Baltimore & O. 
R. Co., 195 Tll.App. 543. 

Kan.—Smith v. Schriver, 138 P. 
584, 91 Kan. 582; Wingfield v. McClin- 
tock, 113 P. 394, 2116 P. 488, 85 Kan. 
207, 452. 

Mass.—Boyd v. Taylor, 93 N.H. 589, 
207 Mass. 335; Cunniff v. McDonnell, 
81 N.E. 879, 196 Mass, 7. 

Mich—Minds v. Keyes, 


155. NW. 


493, 189 Mich. 629; Hydrex Silent 
Exhaust Works v. Seager Engine 
Works, 155 N.E. 432, 189 Mich. 431; 


Scheer v. Detroit United R. Co, 119 
N.W. 1084, 155 Mich. 561. 

Mo.—Rose v. Missouri Dist. Tele- 
graph Co., 43 S.W.(2d) 562, 328 Mo. 
1009; Jewell v. Kansas City Bolt & 
Nut Co., 132 S.W. 703, 232 Mo. 176, 
140 Am.S.R. 515; Meily v. St. Louis, 
etc., R. Co., 114 S.W. 1013, 215 Mo. 
567; Brown v. Farmer Motor Co., ° 
(App.) 17 S.W.(2d) 615; Koslove v. 
Dittmeier, (App.) 203 S.W. 499. 

N.J.—Jones v. Public Service Ry. 
Co., 92 A. 397, 86 N.J.Law 646. 

N.Y.—Charles Gottlieb & Co. v. 
Ceutant, 127 N.Y.S. 250,70 Mise: 380; 
Halprin v. Schachne, 57 N.Y¥.S... T3853 
27 Misc. 195 [rev 54 N.Y.S. 1103, 25 


Misc. 797]; Zavodnik v. Goldberg, 
165 NuY.Sy 526. 

Okl.—Letcher v. Maloney, 172 P. 
972, 70 Okl. 65. 

Pa.—Dougherty v. Stephenson, 20 
Pa. 210. 

R.I.—Beebe v. Greene, 82 A. 796, 34 
foal eas pee 

S.D.—Ryan v. Chicago, M. & St. P 


Ry. Go., 220 .N.W...905, 53 S.D. 363. 
Tex.—Williams & Chastain  v. 
Laird, (Civ.App.) 32 S.W.(2d) 502; 


Rich y. Park, (Civ.App.) 177 S.W. 184 
[rev on other ground (Commn.App.) 
2P2 - SOW 94 Tals 

Wash.—McLean v. Commercial Mo- 
tors Co., 194 P. 792, 113 Wash. 658; 
Ottomeier vy. Hornburg, 90 Ps doog 50 
Wash. 316. 

Wis.—Baushka v. McKey, 95 N.W. 
872,, 118 Was. 359: 

Wyo.—Boswell v. First Nat. Bank, 
92 P. 624, 93 P. 661, 16 Wyo. 161. 

[a] Controverted question of fact 
without conflicting testimony.— 
Where issue is made and evidence 
must be introduced to maintain is- 
sue, controverted questions of fact 
are involved, even though there is no 
in testimony. Brelie vy. 
‘Klafter, 168 N.E. 315, 336 Ill. 175. 

[b] Other statements.— (1) Where 
the evidence is disputed, a question 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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always®? is presented, necessarily,*® peculiarly,** |"and plainly*® for the jury,** under proper in- 


of fact arises. Stahl v. Southern 
Michigan Ry. Co., 178 N.W. 710, 211 
Mich. 350. (2) Whether there is a 
fact question depends on whether 
there is conflicting evidence. Gila 
Water Co. v. Green, 232 P. 1016, 27 
Ariz. 318 [mod on another ground 241 
PrHS0ls 29), ATIZ., S045 

[ce] Real conflict required.—(1) A 
conflict in the evidence, within the 
rule that, where the evidence is con- 
flicting, the question is for the jury, 
must be real. Zibbell v. Southern Pac. 
Co -LI6oP. 513, 160"Cal 4237" €2)): So 
the jury should not be permitted to 
consider plaintiff’s evidence if it is 
so contradictory as to raise mere con- 
jecture. Natvig v. Philadelphia 
Rapid Transit Co:, 143 A. 18, 293 Pa. 
355. (8) Testimony not impossible, 
even though unreasonable, inconsist- 
ent, or contradictory, is for the jury. 
Shields v. Vermont Mut. Fire Ins. 
Co., 147 A. 352, 102 Vt. 224. 

{d] Wule applied.—(1) E'vidence 
being conflicting, whether defendant 
directed plaintiff to build a dam and 
promised to see it paid for work was 
a question of fact. Sanders Engineer- 
ings ‘Co. Vv. Small, ‘102 A. 36, 116-Me. 
509. (2) Whether burden of proof is 
sustained is a question of fact where 
the evidence is conflicting. Mercier 
Ve Tnion St. Ry? ‘Ce: 119 NE. -7¢4, 
230 Mass. 397. 

[fe] When evidence considered 
conflicting.—(1) Evidence is conflict- 
ing when there is substantial evi- 
dence on either side in the contro- 
versy. Chicago, etc., R. Co. v. Spor- 
er, 94 IN: W. 991, 69 Neb. 8° (2) A 
vital and positive contradiction by a 
party of his own witness, whom he 
introduces as worthy of belief, raises 
such conflict as to take the question 
to the jury. Gasch v. Rounds, 160 P. 
962, 93 Wash. 317. 

62. Butler v. Rule, 242 P. 436, 29 
Ariz. 405; City of Waco v. Branch, 
(Tex.Civ.App.) 8 S.W.(2d) 271 [con- 
forming to answer to cert questions 
(Commn.App.) 5 S.W.(2d) 498]. 

63. Dierkes v. Hauxhurst Land 
Co., 83 A. 911, 83 N.J.Law 623 [foll 
Zimmerman y. Hauxhurst Land Co., 
83 A. 811, 83 N.J.Law 640]; Harrold 
v. McDonald, 45 A. 44, 194 Pa. 359; 
Koons v. Swartz, 47 Pa.Super. 217. 

64. Duncan v. Hills, 135 S.W. 450, 
155 Mo.App. 702. 

65. Smith v. Bowers, 143 P. 316, 
82 Wash. 80. 

66. U.S.—Mutual Life Ins. Co. of 
New York v. Graves, 25 F.(2d) 705; 
Union -Pac. R. Co. v. Lucas, 136 F. 
874, 69 C.C.A. 218. 

Ala.—Protective Life Ins. Co. vy. 
Swink, 132 So. 728, 222 Ala. 496; Pur- 
sell v. Laney, 115 So. 28, 217 Ala. 140; 
O’Rear v. Sutton, 112 So. 159, 215 Ala. 
630; Mizell v. Sylacauga Grocery Co., 
106 So. 858, 214 Ala. 204; Ward v. 
Meadows, 88 So. 427, 205 Ala. 432; El- 
lard v. Goodall, 83 So. 568, 203 Ala. 
476; Page & Jones v. Barry, 73 So. 22, 
197 Ala. 449; Woodward Iron Co. v. 
Sheehan, 52 So. 24,166 Ala. 429; South- 
ern Ry. Co. v. W. T. Adams Mach. Co., 
51 So. 779, 165 Ala. 436; Speakman v. 
Vest, 44 Sot 1021, 152 Ala. 623; C. N. 
Robinson & Co. v. Green, 43 So. 797, 
148 Ala. 434; Robinson v. Brooks, 32 
Ala. 222; Vaughn v. Wood, 5 Ala. 
304. 

Ark.—Oil Fields Corporation v. 
Hess, 53 S.W.(2d) 444; Kansas City 
Fibre Box Co. v. F. Burkart Mfg. Co., 
44 S.W.(2d) 325, 184 Ark. 704; Alex- 
ander v. Johnson, 31 S.W.(2d) 304, 
182 Ark. 270; Laster v. Raper, 294 
S.W. 994, 173 Ark. 1181; Ozark Mut. 
Life Ass’n vy: Dillard, 273 S.W. 3878, 
169 Ark. 136; Lancaster v. School 
Dist. No. 17, 1384 S.W. 314, 97 aS 
643. 

Cal.—Zibell v. Southern Pac. Co., 
116 P. 5138, 160 Cal. 237; Gooding v. 
McAlister, 299 P. 774, 114 Cal.App. 
284; Sites v. Howrey, 291 P.-597, 108 
Cal.App. 348; McVea v. Nickols, 286 
P. 761, 105 Cal.App. 28. 


Golo.—Frosh, v.' Sun ‘Drug. Co., 16 
P.(2d) 428; Arps v. City and County 
of Denver, 257 P. 1094, 82 Colo. 189; 
Briggs v. Chamberlain, 107 P. 1082, 
47 Colo. 382, 135 Am.S.R. 223; Colo- 
rado’ &'S.. Ry. Co. vy. Lauter, W21P- 
137, 21 ‘Colo.App: 1017 

Conn:—Pothier v. Reid Air Spring 
Co., 130 A. 383, 103 Conn. 380. 

Fla.—Florida East Coast Ry. Co. v. 
Thompson, 111 So. 525, 93) Ma. “30. 

Ga.—Matheson y. Tennille, 42 S.E. 
394, 115 Ga. 999; Mixon v. Pollok, 55 
Ga. 321; Outcault Advertising Co. v. 
American Furniture Co., 73 S.E. 20, 10 
Ga.App. 211; King Mfg. Co. v. Wal- 
ton, 58 S.E. 115, 1 Ga.App. 403. 

Idaho.—Scrivner vy. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334. 

Ill.— Schmidt v. Schmidt, 253 Il. 
App. 514; Sipes v. Barlow, 197 Ill. 
App. 239; Zyla v. Chicago City Ry. 
Co., 158 Ill.App. 401; Chicago Union 
Traction Co. v. Ludlow, 108 I1l.App. 
357. See Roesner v. C. E. Dellen- 
barger, 196 Ill.App. 23; Healy v. Chi- 
COLO Cleve ver COM LOG. oA Dp. ets 
Jennings v. Baltimore & O. R. Co., 
195 Ill-App. 548. 

Ind.—Standard Oil Co. of Indiana 
v.Robb, 149 N.E. 567, 85 Ind.App. 21. 

Iowa.—Nelson v. F. W. Woolworth 
& Co., 231 N.W. 665, 211 Iowa 592; 
Brossard v. Chicago, M. & St. P. Ry. 
Co., 149° N.W...91'5,, 167 Towa. 703; 
Spaulding v. Laybourn, 145 N.W. 521, 
164 Iowa 277; Griffin v. City of Mari- 
on, 144 N.W. 1011, 163 Iowa 435; Fen- 
ton v. Miller, 184 N.W. 95, 153 Iowa 
747; Bowell v. Draper, 129 N.W. 54, 
149 Iowa 725; Wilkins v. Missouri 
Valley, 96 N.W. 868; Larkin v. Bur- 
lington, ete., R. Co., 60 N.W. 195, 91 
Iowa 654. 

Kan.—Smith v. Schriver, 138 P. 584, 
91 Kan. 582; Wingfield v. McClintock, 
es P. 394,116 P. 488, 85 Kan. 207, 

Ky.—Monohan v. Grayson County 
Supply Co., 54 S.W.(2d) 311, 245 Ky. 
781 [foll Monohan v. Moorman, 54 8. 
W.(2d) 315, 245 Ky. 789, Monohan v. 
Decker, 54 S.W.(2d) 315, 245 Ky. 790 
and Monohan vy. Whitely, 54 S.W.(2d) 
315, 245 Ky. 790]; Powers v. Gatliff 
Coal 'Co:; 14 °S.W. (2d) -216,) 228 Ky: 
5; Hunsaker v. Ashland Coal & Iron 
Ry. Co., 205 S.W. 612, 181 Ky. 598; Il- 
linois Cent. R. Co. v. Skinner’s Adm’x, 
197 S.W. 552, 177, Ky. 62, [cert, den 
38.S.Ct.. 333, 246 U.S. 668, 62 L.Ha. 
928]; Lam v. Earlington Mach. 
Works, 186 S.W. 152, 170 Ky. 384; 
Williamson’s Adm’r v. Blue Grass 
Flourspar Co., 160 S.W. 920, 156 Ky. 
226; Bruton’s Adm’r v. Eddington- 
Griffiths Const. Co., 118° S.W. 1001. 

Me.—Harle v. King, 92 A. 517, 112 
nis 561; Sweetser v. Lowell, 33 Me. 
446. 

Md.—Poole Engineering & Machine 
Co. v. Swindell, 157 A. 763, 161 Md. 
571; Town of Salisbury v. Camden 
Sewer Co., 118 A. 662, 141 Md. 254; 
Williar v. Nagle, 77 A. 680, 113 Md. 
614. 

Mass.—Tannian v. Inhabitants of 
Amesbury, 106 N.E. 996, 219 Mass. 
310; Rowe v. Town of Peabody, 93 
N.E. 604, 207 Mass. 226; Boyd v. 
Taylor, 93 N.B. 589, 207 Mass. 335; 
McNamara v. Boston & M. R. R., 89 
N.E. 131, 202 Mass. 491. 

Mich.—Eastman v. Metropolitan 
Life Ins. Co., 199 N.W. 655, 228 Mich. 
128; Minds v. Keyes, 155 N.W. 493, 
189 Mich. 629; Johnson v. O’Neill, 148 
N.W. 364, 150 N.W. 8385, 181 Mich. 
326; Schweyer v. Jones, 115 N.W. 974, 
152 Mich. 241. 

Miss.—Bell v. Southern R. Co., 49 
So. 120, 94 Miss. 440. 

Mo.—Rose v. Missouri Dist. Tele- 
graph Co., 48 S.W.(2d) 562, 328 Mo. 
1009; Hunt v. City of St. Louis, 211 
S.W. 673, 278 Mo. 213; Jewell v. Kan- 
sas City Bolt & Nut Co., 132 S.Ww. 
703; 2381 Mol 176) -140 “Am .S-Rab 15 ; 
Thompson v. St. Charles County, 126 
S-w. 1044, 227 Mo. 220; Murray v. 
St. Louis, I.-M. & S. Ry. Co.,°125 S. 


W. 751, 225 Mo. 272; Gordon v. Park, 
117 S.W. 1163, 219 Mo. 600; Meily _v. 
St" Louis, letes 4) Re sCon ea SMe 
1018, 215 Mo. 567; Giddings v. 
Phoenix Ins *Col7' 2 Saw.) 139, «90 
Mo. 272; Robinson v. Chicago, B: 
& 4 Re Co... -CApp:) P88 h SLWe@d) 
514; Jones Store Co. v. Kelly, 36 8S. 
WwW. (2d) 681, 225 Mo.App. 833; Brown 
v. Farmer Motor Co., (App.) 17 S.W. 
(2d) 615; Kessler v. West Missouri 
Power Co., 283 S.W. 705, 221 Mo.App. 
644; Redman vy. Chicago, R. Ll. & P. 
Ry. ‘Cos (Apps); 278 S.W. 95: Stewart 
v. Rhodes-Burford Furniture Co., 
(App.) 259 S.W. 875; Calhoun v. 
Schaff, (App.) 229 S.W. 277; Lock- 
hardt v. Kinloch Telephone Co., 
(App.) 221 S.W. 789; Myerson v. 
Kralemann, (App.) 208 S.W. 857; 
Koslove v. Dittmeier, (App.) 203 S. 
W. 499;, Edwards v. Collins, 199 S.W. 
580, 198 Mo.App. 569; Bothe v. Chi- 
cago, B. & QO. R. Co., 164 S.W. 709, 181 
Mo.App. 720; Burrows v. Likes, 166 
S.W. 643, 180 Mo.App. 447; Clonts 
v. Laclede Gaslight Co., 140 S.W. 970, 
160 Mo.App. 456; James v. Kansas 
City, 85 Mo.App. 20. 

Neb.—Sheridan Coal Co. v. C. W. 
Hull Coj;mileieNew oe aes 1 Sie UNeb: elder. 
138 Am.S.R. 435; Hoskovec v. Omaha 
StiRyCor 1128 N.W. 305, 85 Neb. 295. 

N.J.—Mosca v. Atlantic & S. Ry. 

Co., 124 A. 600, 100 N.J.Law 181, 1 N.J. 
Mise. 615; Liberman vy. Drill, 110 A. 
694, 94 N.J.Law 387; Klucznik v. 
page aoe 142 A. 420, 6 N.J.Misc. 
oa. 
N.Y.—Gelpoke vy. Quentell, 74 N.Y. 
599 mem; Sloane v. Van Wyck, 4 Abb. 
Dee. 250, -5» Transcr.A., 98, [afl 47 
Barb. 634]; North v. People’s Bank 
of Buffalo, 131 N.Y.S. 911, 147 App. 
Div. 203; Powers v. Miller, 107 N.Y. 
S. 960) 123, AppUDiv.. 396; Reillys wv. 
Atlas Iron Constr. Co., 38 N.Y.S. 485, 
38 App.Div. 363 [aff 53 N.E. 1131, 157 
N.Y. 718]; Levy v. Horn, 153 N.Y.S. 
913, 90 Mise. 624; Swee v. Neumann, 
123 N.Y.S. 776, 67 Misc. 605; Schwartz 
Vv... Morris: & ‘Col; £13 GNSY.S: 2459 6u 
Mise. 335; Halprin v. Schachne, 57 
N.Y.S. 735, 27 Misc. 195 [rev 54 N.Y. 
S. 1103, 25 Mise. 797]; Molloner vy, 
State. Bank,’ 8 Mise. 512, 28 N.Y.S. 
740; Zavodnik y. Goldberg, 165 N. 
Y.9: 526; Feiber v. Home Silk Mills, 
148 N.Y.S. 259 [rev 143 N.Y.S. 1014]: 
Hagen v. Hyde, 84 N.Y.S. 540. 

N.C.—Lamb v. Perry, 86 S.E. 179, 
169 N.C. 436. 

Okl.—Ransom vy. Robinson Packer 
Co., 250 P. 119, 120 Okl. 17; Holcombe 
& Hoke Mfg. Co. v. Waters, 235 P. 
198, 109 Okl. 107; Simpson v. Plum- 
mer, 220 P. 342, 96 Okl. 68;. Letcher 
v. Maloney, 172 P. 972, 70 Okl. 65; 
Chicago, R. I. & P. Ry. Co. y. Brown, 
154. PP. 12161, 55 -Okl.. 1733) Johnson: ¥ 
Rudisill, 152 P. eb Okl. 480; Ful- 
som-Morris Coal & Mining Go. v. 
Mitchell, 132 P. 1103, 87 Okl. 575; 
Midland Savings & Loan Co. v. Sut- 
ton, 120 P. 1007, 30 Okl 448, 

Or.—Burke v. Pardey, 266 P. 626, 
125 Or. 245; Carlson v. Portland Ry., 
Light & Power Co., 254 P. 809, 121 Or. 
519; Staats v. Twohy Bros, 'Co., 123 
12 909, 61 Or. 602. 

Pa.—Lieberman y. Colahan, 110 A. 
246, 267 Pa. 102; Lyon v. Lyon, 47 A. 
1935. 19% Pas 212);Bisaillon™ viv iehlk 
adelphia Rapid Transit Co., 84 Pa, 
Super. 153; Oehm v. Royal Gas Co., 10 
Pa.Super. 593; Jones vy. Harvey, 9 Pa. 
Super. 326. 

S.D.—Crabtree v. Ondell, 235 N.W. 
109; Ryan v. Chicago, M. & St. P. 
Ry. Go.; 220 NW. 905;053°.S-D.1 363, 

Tenn.—Wright v. Massachusetts 
Bonding Co., 8 Tenn.Civ.App. 108. 

Tex.—Hunt v. Garrett, (Civ.App.) 
275 S.W. 96 [rev in part on another 
ground (Commn.App.) 283 S.W. 489]; 
Hays v. Deeley, (Civ.App.) 204 S.W. 
1177; Southern Traction Co. v. Ro- 
gan, (Civ.App.) DOMES. Wie wee del oot 
Threadgill v. Shaw, (Civ.App.) 148 s. 
W. 825; Boyd v. Cross, (Civ.App.) 
33 S.W. 1093. 
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Va.—City of Richmond v. Jeter, 141 
S.E. 260, 149 Va. 235; Van Sickler v. 
Washington & O. D. Ry., 128 S.E. 367, 
142 Va. 857. 

Wash.—Nicktovich v. Olympic Mo- 
tor Transit Co., 272 P. 736, 150 Wash. 
278; McLean v. Commercial Motors 
Co., 194 P. 792, 113 Wash. 658; Las- 
man y. Calhoun, Denny & Ewing, 191 
P. 409, 111 Wash. 467; Marks v. City 
of Seattle, 152 P. 706, 88 Wash. 61; 
Province v. City of Seattle, 110 P. 619, 
59 Wash. 681; Ottomeier v. Hornburg, 
97 P. 285, 50 Wash. 316; Strandell v. 
Moran, 95 P. 1106, 49 Wash. 533. 

is.—Rieck v. Chicago & Milwau- 
kee Electric Ry. Co., 151 N.W. 243, 
160 Wis. 232; Ciemons v. Chicago, 
St. P., M. & O. R. Go., 119 N.W. 102, 
137 Wis. 387; Strasser v. Goldberg, 
98 N.W. 554, 120 Wis. 621; O’Brien 
v. Chicago, etc., R. Co., 78 N.W. 1084, 
102 Wis. 628. ; 

[a] Absolute right as to determi- 
nation of liability.—Right to have ju- 
ry determine liability is an absolute 
one, where circumstances are in dis- 
pute and evidence is conflicting. 
Cooper v. Oregon Short Line R. Co., 
262 P. 873, 45 Idaho 313. 

[b] Duty.—(1) Where there are 
disputed issues of fact, it is the duty 
of the jury to ascertain the truth and 
to settle the issues in dispute. Louis- 
ville & N. R. Co. v. Loyd, 65 So. 153, 
186 Ala. 119; Galveston, H. & S. A. 
Ry. Co. v. Marti, (Tex.Civ.App.) 183 
S.W. 846. (2) Where the evidence is 
conflicting, it is the duty of the jury 
to reconcile the testimony if possible. 
San Juan Light, etc., Co. v. Segura, 1 
Porto Rico Fed. 507. (3) If not, they 
should accept that which they believe 
worthy of credit, and reject that 
which they do not believe. Behen v. 
Philadelphia, B. & W. R. Co., 93 A. 
9038, 28 Del. 389. (4) It is the duty of 
the jury to solve the conflict of evi- 
dence. Sawyer v. Iowa Constitution- 
al Prohibitory Amendment Ass’n, 158 
NW 9679, 177; Towa 218; (5) The 
duty and power of the jury are to de- 
cide disputed claims. Patterson v. 
Jacksonville Traction Co., 213 F. 289, 
TSOMCICnAC Sy ots duOUISss ba Min 6c Se 
Ry. Co. v. Coleman, 135 S.W. 338, 97 


Ark. 438; Gillilan v. Spring, 20 Ohio 
N.P:N.S. 581. 
[c] Object of trial on disputed 


facts is to elicit the truth. Husvar v. 
Delaware, L. & W. R. Co., 81 A. 298, 


232 Pa. 278. 

[d] Other statements.—(1) All 
conflicts in evidence are for settle- 
ment by the jury. Hilton Quarries v. 
Hall, 158 A. 19, 161 Md. 518; Dierkes 
v. Hauxhurst Land Co., 83 A. 911, 83 
N.J.Law 623 {[foll Zimmerman  v. 
Same, 83 A. 911, 83 N.J.Law 640]; 
Carroll v. Central R. R. of New Jer- 
sey, 79 A. 293, 81 N.J.-Law 567; Las- 
siter v. Seaboard Air Line Ry. Co., 88 
S.b.0i335, 071 IN-C. 283s Harrison! wv. 
Western Union Telegraph Co., 79 S.E. 
277, 163 N.C. 5. (2) Conflicting evi- 
dence is always (Shaw v. Bender, 
100 A. 196, 90 N.J.Law 147) (3) exclu- 
Sively (Powers v. Silberstein, 15 N.B. 
P85, LOSMN, ¥21697 12.7) NM. Wikly.Dig: 
542) (4) or solely (Smallwood v. Ken- 
nedy, 154 S.E. 190, 41 Ga.App. 586; 
Gann v. Ball, 110 P. 1067, 26 Okl. 26) 
for the jury, (5) subject to approval 
of the trial judge (Smallwood v. Ken- 
nedy, supra). (6) Conflict of evidence 
calls for intervention of the jury. 
Strunks v. Southern Ry., 121 S.B. 436, 
187 N.C. 175. (7) Differences in the 
evidence are for the jury. Frates v. 
Thomas, 57 F.(2d} 535. (8) Disputed 
facts are for the jury, Tillery v. 
Price, 137 So. 440, 223 Ala. 532; Mc- 
Cary v. Alabama Great Southern R. 
Co., 62 So. 18, 182 Ala. 597; Arizona 
Storage & Distributing Co. v. Ryn- 
ning; 293 P. 16, 37 Ariz. 232; Wilson 
v. Jernigan, 49 So. 44, 57 Fla. 277; 
City of Thomaston v. Atkinson, 103 
S.E. 876, 25 Ga.App. 615; Petajaniemi 
v. Washington Water Power Co., 124 
P. 783, 22 Idaho 20; Greiner v. Grei- 
mer, 286 P. 219, 130 Kan. 333; Own- 
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Richardson, 148 A. 5438, 158 Md. 367; 
Delahunt v. Finton, 221 N.W. 168, 244 
Mich. 226; Woodruff v. Schultz, 118 
N.W. 579, 155 Mich. 11, 16 Ann.Cas. 
346; Burrichter v. Wishnefsky, 135 
A. 890, 103 N.J.Law 340; Jones v. 
Public Service Ry. Co., 92 A. 397, 86 
N.J.Law 646; Coloney v. Farrow, 36 
N.Y.S. 164, 91 Hun 82; WBisenlord v. 
Chums 220eN. Yes. 0.14, Onur uny bi03); 
Russell v. Sickles, 160 A. 610, 306 Pa. 
586; Verhalen vy. Eby, (Tex.Civ.App.) 
285 S.W. 922; Washington Trust Co. 
v. Keyes, 169 P. 870, 100 Wash. 368. 
(9) Existence or nonexistence of 
facts. which evidence tends to prove, 
is always for the jury on conflicting 
evidence. City of Waco v. Branch, 
(Tex.Civ.App.) 8 S.W.(2d) 271 [con- 
forming to answer to cert questions 
(Commn.App.) 5 S.W.(2d) 498]. (10) 
Finding facts from conflicting evi- 
dence is essentially for the jury. 
Powell v. Galloway, 16 S.W.(2d) 489, 
229 Ky. 37; Milner v. Hare, 134 A. 
628,125 Me. 460; Barrett v. New Eng- 
land Telephone & Telegraph Co., 87 
N.E. 565, 201 Mass. 117. (11) If there 
is any evidence which raises a debat- 
able question on the issues involved, 
a case is presented for the considera- 
tion of the jury. Bowell v. Public 
Service Corp., 71 A. 119, 77 N.J.Law 
231. (12) Inconsistencies in the evi- 
dence are questions for the jury. Er- 
Win Vv. Stith)’ 263) Saw..306, 265. Ark: 
613; Mercier v. Boott Mills, 98 N.E. 
581, 212 Mass. 15; Riggs v. Meeker 
Co., (Mo.App.) 8 S.W.(2d) 1035; Ad- 
ams v. Coon, 129 P. 851, 36 OKI. 644, 
44 L.R.A.N.S. 624. (13) It is a ques- 
tion for the jury, where evidence con- 
flicts, which side told the truth. 
Boggs v. Harvey, (Mo.App.) 178 S.W. 
867. (14) It is for the jury to judge 
the weight of conflicting evidence. 
Duty v. Chesapeake & O. Ry. Co., 73 
Sib lee LOW Vaile Lott, iseror 
the jury to determine the weight and 
credibility of conflicting evidence. 
Dunlap v. U. S., 43 F.(2d) 999 [ap- 
peal dism 45 F.(2d) 1021]; Roe v. 
Roe, 145 N.E. 804, 315 Ill. 120; Banz- 
hof v. Roche, 199 N.W. 607, 228 Mich. 
363 MOP ean Solu aan Deven 6c aay Se ©0: 
v. Street,).122, S/W.) 270; 57 “Lex. Civ. 
App. 194; Falldin v. City of Seattle, 
£06 Bs 974,057 -Wash:30% (1:6): Dts 
for the jury to pass on conflicting evi- 
dence, if there is any evidence legally 
sufficient to go to the jury. Director 
General of Railroads v. State, 109 A. 
321, 1385 Md. 496. See Seybold v. Su- 
preme Tent K. M. W., 83 N.Y.S. 149, 
86 App.Div. 195 (to same effect). 
(17) It is for the jury to say on which 
side was the greater weight of the 
evidence, where evidence conflicts. 
Hamilton v. Smith, 139 A. 499, 126 Me. 
607. (18) It is for the jury to say 
what were the facts from the con- 
tradictory evidence. ‘Travelers’ Ins. 
Co; ¥./Turner;! (39! (SAW. (2a) P27 6239 
Ky. 191; Crowley v. Taylor, 95 P. 
1016, 49 Wash. 511. (19) It is the ju- 
ry’s prerogative to pass on contro- 
verted issues of fact. Hamilton- 
Turner Grocery Co. v. Hander, (Tex. 
Civ.App.) 292 S.W. 341. (20) Jury 
alone can determine contradictory ev- 
idence. Dodge v. Cutrer, 58 So. 208, 
101 Miss. 844 [overr 56 So. 455, 100 
Miss. 647]. (21) Jury are exclusive 
(LeFevre v. Crossan, 84 A. 128, 26 
Del. 379) (22) and sole (LeFevre v. 
Crossan, supra; Guthrel v. Guthrel, 
132 S.W. 274, 153 Mo.App. 214) (23) 
judges (Aiken v. McMillan, 106 So. 
150, 213 Ala. 494; Nashville, C. & St. 
Let Ry! Cov ive, Crosby.1i0) Son 7,094 
Ala. 338; Nutt v. Isensee, 119 P. 722, 
60 Or. 395; Alley v. Booth, 16 Tex. 
94) of conflicting evidence. (24) Jury 
are triers of disputed questions of 
fact. Pendergraft v. Royster, 166 S. 
BE. 285, 203 N.C. 384. (25) Jury de- 
termine conflicts in the _ evidence. 
Gustason v. Speak, 298 P. 40, 113 Cal. 
App. 247; Laprade v. Fitchburg & 
L. St. Ry. Co., 90 N.E. 982, 205 Mass. 
77; Wehde v. Sipple, 226 N.W. 274, 
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(26) Jury should weigh 
conflicting evidence. Hart v. North- 
ern Pac. Ry. Co., 196 F. 160, 116 C.C.A. 
12; Ferguson v. A. F. Stewart Constr, 
Co., 241 Pi, 1215-115, OkL 315," Amoni- 
ta Milling Co. v. Miller, 225 P. 918, 
99 Okl. 90. (27) Jury must pass on 
conflicting evidence. Abraham v. Bur- 
stein, 81 N.Y.S. 937, 82 App.Div. 632. 
(28) Jury’s verdict on conflicting tes- 
timony is conclusive on facts. Bryson 
v. Raum’s Adm’r, 47 S.W.(2d) 927, 243 
Ky. 121. (29) Question must be deter- 
mined by jury. Bell v. Carter, 164 F. 
417, 90. C.C.A. 555, 19 L.R.ALN:S., 833. 
(30) Reasonableness and probability 
of conflicting evidence is for the jury. 
Riniker v. Newkirk, (lowa) 179 N.W. 


825. (31) Value of testimony is for 
jury. Gayton v. Gayton, 104 A. 369, 
117 Me. 565. (32) Verity of conflict- 


ing testimony is question for jury. 
Brumfield v. Consolidated Coach Cor- 
poration, 40 S.W.(2d) 356, 240 Ky. 1. 
(33) Weight of conflicting evidence 
is for the jury. Alexander v. Smith, 
61 So. 68, 180 Ala. 541; Sitkin v. 
Smith, 276,P. 524, 35 Ariz, 226, (66,4. 
L.R. 645; Ong Chair Co. v. Cook, 108 
Se Wie a0 Sit COD uy CAT Om Ons be cl Acle Vy gumn ee 
Squair, 79 I1l.App. 324; Wiley v. Dob- 
bins, 214 N.W. 529, 204 Iowa 174, 62 
A.L.R. 432; Hatch v.- Portland Ter- 
minal Co., 131 A. 5, 125 Me. 96; Gib- 
bard v. Cursan, 196 N.W. 398, 225 
Mich. 311; Rotter v. Detroit United 
Ry., 171 N.W. 514, 205. Mich. 212; 
Chicago, etc., R. Co. v. Sporer, 94 N. 
W. 991, 69 Neb. 8; Good v. Dyer, 119 
SvE. 277, 137 Va. 114; Schotis v. North 
Coast Stevedoring Co., 1 P.(2d) 221, 
163 Wash. 305, 78 A.L.R. 1427; Coles 
v. McNamara, 241 P. 1, 136 Wash. 
624; Weaver v. Richardson, 129 P. 
829, 21 Wyo. 158. See Gerlock v. Con- 
roy, 197 Ill.App. 398; Gerdes v. Nie- 
meyer, 193 Ill.App. 574. See to same 
effect Millard v. Bennett, 139 N.W. 
914, 161 Iowa 242. (34) Weight and 
value of evidence are for the jury 
alone, when conflicting. Welsch v. 
Charles Frusch Light, etc., Co., 193 N. 
W. 427, 197 Iowa 1012; Montgomery 
v. O’Donnell, 159 N.W. 1025, 178 Iowa 
588. (35) Where evidence is conflict- 
ing, conclusions are to be drawn by 
the jury. Kenyon vy. Bloeser, 100 Pa. 
Super. 25, 33 [quot Davidson v. Lake 
Shore & Mich. Southern Ry. Co., 33 
A. 86, 171 Pa. 522]. (36) Where evi- 
dence on an issue is conflicting, is- 
sue is for jury to pass on. Creal v. 
Gallup,, 231 ,E.. 9659 145°C CLA, 284- 
Smith v. Klay, 36 So. 54, 47 Fla. 216; 
Stanley’s Adm’r v. Duvin Coal Co., 36 
S.W.(2d) 6303. 237, Ky. 813. (37) 
Where evidence is conflicting, jury 
should reconcile it. Emory v. Glens 
Ralisi Ins: ‘Co. 76 Avy 280) 23 1Del. Home 
Weed v. Idaho Copper Co., 10 P.(2d) 
613, 51 Idaho 737; Williams v.. City 
of Fulton, 164 S.W. 247, 177 Mo.App. 
177; Cronmuller v. Evening Tele- 
graph, 81. A...58,. 232 Pa. 14; Clark. v. 
Slaughter, 109 N.W. 556, 129 Wis. 642. 
(38) Where evidence is contradictory, 
only jury may determine it. Arm- 
strong v. Vest, 3 S:W.(2d) 1078, 223 
Ky. 444. (39) Where evidence is con- 
flicting, parties have a right to have 
the jury decide which of the two con- 
flicting theories should prevail. Ben- 
nett v. Terminal R. Ass’n of St. Lou- 
is, 145 S.W. 438, 242 Mo. 125; Hol- 
liday v. Jones, 59 Mo. 482; Holley v. 
Walker, 7 S.C. 142; Eastham v. Hunt- 
er, 86 S.W. 323, 98 Tex. 560 [rev (Civ. 
App.) 81 S.W. 336]. (40) Where evi- 
dence was contradictory, it was for 
jury to reject one version and accept 
other as they thought proper. Dis- 
trict of Columbia v. Chessin, 61 App. 
D.C. 260, 61 F.(2d) 523. (41) Where 
the evidence is conflicting, truth of 
the evidence is for the jury (Mutual 
Life Ins. Co. of New York v. Sargent, 
51 F.(2d) 4; Hychka v. Beccia, 132 
A. 405, 104 Conn. 297; Henry v. 
Etowah Dredging Co., 81 S.E. 197, 141 
Ga. 406; King v. King, 134 So. 827, 
161 Miss. 51; Rhule v. Thrasher, 295 
P. 266, 88 Mont. 468; Painesville 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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structions,** and not a question of law*®® for the 
court,®® no matter how strong the evidence on one 
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the distinct,” 


side is.7° In other words, where evidence is conflict- 


Utopia Theater Co. v. Lautermilch, 
160 N.E. 683, 118 Ohio St. 167; Davis 
v. Atlantic Coast Line R. Co., 88 S.B. 
273, 104 S.C. 63, 2 A.L.R. 102; Scheps 
v. Giles, (Tex.Civ.App.) 222 S.W. 348; 
Berg v. Otis Elevator Co., 231 P. 832, 
64 Utah 518) (42) from all evidence 
and observation of the witnesses 
(Hychka v. Beccia, 132 A. 405, 104 
Conn. 297). (43) Where the facts 
are in dispute, all the evidence is for 
the consideration of the jury (Hus- 
var v. Delaware, L. & W. R. Co., 81 A. 
298, 232 Pa. 278), (44) whether it 
makes for or against the party calling 
a witness (Kane v. Learned, 117 Mass. 
190; Husvar v. Delaware, L. & W. R. 
Co., supra). (45) Where there is a 
conflict in the evidence, it must be 
solved by the jury (Colorado Springs 
& I. Ry. Co. v. Kelley, 176 P. 307, 65 
Colo. 246). 

[fe] Requirement.—The evidence 
must be worthy of belief, and not im- 
probable. O’Brien v. Chicago, etc., 
R. Co., 78 N.W. 1084, 102 Wis. 628. 

[f] Rule applied.—(1) Appearance 
before officer to acknowledge instru- 
ment, when disputed, is jury ques- 
tion. Faulkner v. Baber, (Tex.Civ. 
App.) 41 S.W.(2d) 996. (2) Whether 
liability has been shown in case 
where testimony is conflicting is gen- 
erally for jury. Walker v. Norton, 
158 A. 926, 131 Me. 69. (3) Whether 
plaintiff's signed statement detailing 
circumstances of injury was discred- 
ited by circumstances under which 
statement was signed was for jury. 
Public Utilities Corporation of Ar- 
kansas v. Carden, 32 S.W.(2d) 1058, 
182 Ark. 858. (4) That testimony for 
defense tended to contradict plain- 
tiff's testimony did not deprive plain- 
tiff of right to have facts determined 
by jury. John Hancock Mut. Life Ins. 
Co. v. Cave, 40 S.W.(2d) 1004, 240 Ky. 
56, 79 A.L.R. 848. (5) Where there 
is evidence reasonably tending to sus- 
tain plaintiff’s issues, and defendant’s 
evidence conflicts therewith, determi- 
nation thereof is question for jury. 
Farmers’ Union Co-op. Gin v. Hollis, 
2 P.(2d) 951, 151 Okl. 134. (6) Where 
stated group of facts prove a defense, 
defendant is entitled to it as a matter 
of law. McLaughlin v. Bangor & A. R. 
Co., 140 A. 827, 127 Me. 24. (7) Con- 
flict in evidence as to issues raised by 
defendant’s pleas presents question 
for jury. Stewart v. Clemens, 124 So. 
863, 220 Ala. 224, 66 A.L.R. 1454. (8) 
It is a question for the jury, under 
conflicting evidence, whether a state- 
ment, purporting to be that of plain- 
tiff made shortly after his injury, was 
accurately taken down. Trinity & B. 
Veo Ry. Con ve iaunsford, i¢Pex; Civ. 
App.) 183 S.W. 112. (9) Where the 
facts alleged to render an ordinance 
invalid for unreasonableness are con- 
troverted, they must be determined 
by the jury. City of Brenham v. 
Holle & Seelhorst, (Tex.Civ.App.) 153 
S.W. 345. 

67. Ala.—cC. N. Robinson & Co. v. 
Green, 43 So. 797, 148 Ala. 434; Rob- 
inson v. Brooks, 32 Ala. 222. 

Iowa.—Fenton v. Miller, 134 N.W. 
95, 153 Iowa 747. 

Ky.—Brumfield v. Consolidated 
Coach Corporation, 40 S.W.(2d) 356, 
240 Ky. 1. 

Mich.—Minds v. Keyes, 155 N.W. 
493, 189 Mich. 629. 

Mo.—Koslove v. Dittmeier, (App.) 
203 S.W. 499; Duncan v. Hills, 135 S. 
W. 450, 155 Mo.App. 702. 

Propriety of instructions see infra 
§§ 460-777. 

_ 68. Cameron & Barkley Co._v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Williams v. Sherry, 114 So. 849, 
94 Fla. 998; Atlantic Coast Line R. 
Co. v. Pelot, 56 So. 496, 62 Fla. 121; 
Johnson v. Louisville & N. R. Co., 52 
So. 195, 59 Fla. 305; Bass v. Ramos, 
50 So. 945, 58 Fla. 161, 138 Am.S.R.. 


105; Starks v. Sawyer, 47 So. 513, 56 
Fla. 596; German-American Lumber 
Co. v. Brock, 46 So. 740, 55 Fla. 577; 
Bacon v. Boston Elevated Ry. Co., 152 
N.E. 35, 256 Mass. 30, 47 A.L.R. 1100; 
Rothschild & Bro. v. Schneider, 133 N. 
W. 530, 167 Mich. 501; Provine v. 
eee of Seattle, 110 P. 619, 59 Wash. 


69. U.S.—Union Pac. R. Co. v. Lu- 
cas; 136 BY 374, 69)'C.C.A.7 218. 

Ala.—Protective Life Ins. Co. v. 
Swink, 132 So. 728, 222 Ala. 496. 

Ill.—Zyla v. Chicago City Ry. Co., 
158 Tl.App. 401. 

Iowa.—O’Hara v. Chaplin, 233 N.W. 
516, 211 Iowa 404. 

Md.—Purdum v. Edwards, 141 A. 
550, 155 Md. 178. 

Miss.—Bell v. Southern R. Co., 49 
So. 120, 94 Miss. 440. 

Mo.—Jones Store Co. v. Kelly, 36 S. 
W.(2d) 681, 225 Mo.App. 833; Large 
v. Frick Co., 256 S.W. 90, 215 Mo.App. 
232; Messerli v. Bantrup, (App.) 216 
S.W. 825. 

N.Y.—Townsend v. Davis, 138 N.Y. 
S. 758, 153 App.Div. 599; North v. 
People’s Bank of Buffalo, 131 N.Y.S. 
911, 147 App.Div. 203; Swee v. Neu- 
mann, 223 N.Y.St 776;-67 Misc. 1605; 
Schwartz v. Morris & Co., 113 N.Y.S. 
524, 61 Misc. 335; Halprin v. Schach- 
ne, 55 @/UNSY/S.5736, 27, Mise. 195 —-Lrev 
54 N.Y.S. 11038, 25 Mise. 797]; Zavod- 


nik v. Goldberg, 165 N.Y.S. 526; Ha- 
gan v. Hyde, 84 N.Y.S. 549. 
Okl.—Ransom vy. Robinson Packer 


Co.) 250 P. 119, 120,120 OKIY 17 [quot 
Holcomb & Hoke Mfg. Co. v. Waters, 
235°P.) 198, 109 Ol. 107]. 

Pa.—Dougherty v. Stephenson, 20 
Pa. 210; Babb v. Clemson, 12 Serg.& 
R.°328. 

Tex.—Trinity & B. V. Ry. Co. v. 
Lansford, (Civ.App.) 183 S.W. 112. 

Wash.—Provine vy. City of Seattle, 
110 P. 619, 59 Wash. 681. 

[a] In South Carolina in view of 
Const. art. 5 § .26, providing’ that 
judges shall not charge juries in re- 
spect of matters of fact, but shall de- 
clare the law, the trial judge has no 
power to weigh the evidence. Cato v. 
Atlantic & C. A. L. Ry. Co., 162 S.E. 
230,, LOL S.C. b23o cert. den 52" S.Ct; 
200, 284 U.S. 684, 76 L.Ed. 577]. 

{b] Other statements.—(1) Court 
is not the trier of disputed questions 
of fact. Pendergraft v. Royster, 166 
S.E. 285, 203 N.C. 384. See James v. 
Kansas City, 85 Mo.App. 20 (to same 
effect). (2) Court should not decide 
which of conflicting tendencies of the 
evidence should be adopted by the 
jury. Standard Cooperage Co. v. 
Dearman,..86 So. 537, 204 Ala. 553; 
Jones v. Bell, 77 So. 998, 201 Ala. 336; 
Southern States Fire Ins. Co. of 
Birmingham y. Kronenberg, 74 So. 63, 
199 Ala. 164; Bowen v. Hamilton, 73 
So. 5,.197 Ala. 418; Western Ry. of 
Alabama v. Mays, 72 So. 641, 197 Ala. 
367; Amerson v. Corona Coal & Iron 
Co., 69 So. 601, 194 Ala. 175; Armour 
& Co. v. Alabama Power Co., 84 So. 
628, 17 Ala.App. 280. (8) It is not 
for the court to judge weight of con- 
flicting evidence. Hart v. Northern 
Back MyY.1-CO.,, 196 Mali B05) dh "C. CaAY 
12; Duty v. Chesapeake & O. Ry. Co., 
73 S.E. 331, 70 W.Va. 14. See Gerlock 
v. Conroy, 197 Ill.App. 398. (4) Trial 
court cannot take from the jury their 
prerogative to determine disputed 
questions of fact. McDonnell v. St. 
Louis Southwestern Ry. Co., 135 S.W. 
925, 98 Ark. 334. (5) Trial court has 
nothing to do with a conflict in the 
evidence. Kelley v. Ryers, 29 P. 144, 
48 Kan. 120. (6) Trial court is not 
authorized to weigh and reconcile 
conflicting evidence. Smith v. Schri- 
ver, 136 P. 584, 91 Kan. 582; Ameri- 
can Express Co. v. State, 103 A. 96, 
132 Md. 72; Cromwell v. Chance Ma- 
rine Const. Co., 101 A. 623, 131 Md. 
105; Burke v. City of Baltimore, 96 
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ing or contradictory on a matcrial issue, it is 


entire,72__ exclusive,7? —peculiar,** 


A. 693, 127 Md. 554; Williams v. City 
of Fulton, 164 S.W. 247, 177 Mo.App. 
177. (7) Value of testimony is not 
for court. Gayton v. Gayton, 104 A. 
369, 117 Me. 565. (8) Where there is 
jury trial, the court cannot determine 
issues on conflicting evidence, except 
by agreement. Magnolia Petroleum 
Co. v. Aiken, (Tex.Civ.App.) 289 S.W. 
152 [mod on other ground (Commn. 
App.) 11 S.W.(2d) 1113]. (9) Where 
evidence is conflicting, the trial judge 
is without authority to deprive a par- 
ty of his legal right to have the dis- 
puted issues determined by the jury. 
Clem v. Fulgham, (Tex.Commn.App.) 
14 S.W.(2d) 812 [rev (Civ.App.) 4 S. 
W.(2d) 280]. (10) Where evidence is 
conflicting, the court cannot draw to 
itself decision of wWhat the evidence 
establishes (O’Neil v. St. Louis, etc., 
RR. .Co., 9 P3337, 3 McCrary 423); (iL) 
since to do so would mean that the 
court would usurp the province of the 
jury (O’Neil v. St. Louis, etce., R. Co., 
supra). (12) When evidence is dis- 
puted, questions are not for the court. 
Daley v. Wingert, 59 A. 982, 210 Pa. 
169; Verhalen v. Eby, (Tex.Civ.App.) 
285 S.W. 922. (13) Where there is a 
conflict in the evidence, it must not 
be solved by the court. Colorado 
Springs & I. Ry. Co. v. Kelley, 176 
P. 307, 65 Colo. 246. 

[c] Rule applied.—Where there 
are conflicting presumptions, ordina- 
rily one cannot be said as a matter 
of law to be stronger or weaker or 
equal to another. Fisher v. Drew, 
141 N.E. 875, 247 Mass. 178, 30 A.L.R. 


798. 
70. Ward v. Meadows, 88 So. 427, 
205 Ala. 432; Stanley’s Adm’r v. Du- 


vin Coal Co., 36 S.W.(2d) 630, 237 Ky. 
813; Jennings v. Fain, 10 S.W.(2d) 
1101, 226 Ky. 290; Clonts v. Laclede 
Gaslight Co., 140 S.W. 970, 160 Mo. 
App. 456. 

[a] Limitation.—Where plaintiff 
produces material evidence sufficient, 
if believed and uncontradicted, to 
warrant a verdict, no amount of con- 
tradictory evidence will authorize the 
trial judge to take the question of its 
effect and weight from the jury. pro- 
vided the testimony is not contrary 
to reason or to natural and physical 
laws. Begert v. Payne, 274 F. 784. 

71. Radwick vy. Goldstein, 98 A. 
583, 90 Conn. 701. 


72. Beebe v. Greene, 82 A. 796, 34 
lees le oarly(e IB 
73. American Express Co. v. State, 


103 A. 96, 132 Mad. 72; Martin v. De 
Young, 122 A. 813% 99..N. J daaw. 2845 
Osbun v. De Young, 122 A. 809, 99 N. 


J.Law 204; Donegal, ete., Mutual F. 
Ins.) Co. -v. Shaub, 29 Pa.Dist. 930: 
Willis v. Hammond, 19 S.E. 310, 41 
Si@aL5.3: 

74 Ala.—Dorgan v. Weeks, 5 So. 
581, 86 Ala. 329. 

Conn.—Amellin y. Leone, 159 A. 


298, 114 Conn. 478; Radwick v. Gold- 
stein, 98 A. 588, 90 Conn. 701. 

Ill.—Chipps v. Buxton, 109 Ill.App. 
88; Crabtree v. Potts, 108 Ill.App. 
627; McKechney vy. Columbian Pow- 
der Co., 86 Ill.App. 27. 

Me.—Eddy v. Warren, 90 A. 1090, 
112 Me. 557. 

Mo.—Phelan vy. Granite Bituminous 
Paving Co., 167 S.W. 1059, 183 Mo. 
App. 531. 

S.C.—Davis v. Reynolds, 74 S.E. 
827, 91 S.C. 439; Roberts v. Western 
Union Telegraph Co., 56 S.E. 960, 76 
SiCs 2ibe 

Tex.—American Life Ins. 
Moynahan, (Civ.App.) 36 S.W.(2d) 
DD Jackson v.  Seley-Cornforth 
Grain Co., (Civ.App.) 289 S.W. 164. 

Wash.—Grant v. McGilvray, 264 P. 
422, 146 Wash. 699. 

[a] Other statements.—(1) It is 
the peculiar province of the jury to 
solve question of conflicting evi- 
dence. Forbes v. Hunter, 102 S.W. 
246, 31 Ky.L. 285; McNamara v. 


CONEY. 


334 [64 C.J.] 


sole,7®> and special’® province’? of the jury, but 
to determine the mat- 
ter, under proper instructions,” unless the state- 
ments are so irreconcilable that a particular finding 


not of the trial court," 


Rainey Luggage Corporation, 123 S.E. 
Bion pls On eVidsoelo (C2). oO: gudee Tox 
weight to be given testimony is pe- 
culiarly province of the jury. MHar- 
pold v. Moss, 109 S.W. 928, 101 Tex. 
540 [rev (Civ. App.) 106 S.W. 1 5S jl oe 
Goertz v. Continental Life Ins. & 
Inv. Co., 163 P. 938,.95 Wash. 358. 
(3) Jury have peculiar province of 
weighing evidence to reconcile con- 
flicts and determine in whose favor 
it preponderates. Clukies v. Ryall, 
(Mo.App.) 280 S.W. 85. 

75. Triplett v. Nichols, 123 S.E. 
339, 189 Va. 321; Swadling v. Barne- 
son, 59 P. 506, 21 Wash. 699. 

“phe jury is the sole arbiter—the 


only god of battles —to still the con-> 


flict and decide the victor, in the 
struggle between antagonistic testi- 
mony marshalled under opposing 
leaders, each contending for suprem- 
acy.” Davis v. Kirkland, 58 S.E. 209, 


6. 
Other statement.—Where the 
facts are disputed, it is solely the 
province of the jury to determine 
them. Ogden v. Sovereign Camp 
Woodmen of the World, 113 N.W. 524, 
111 N.W. 797, 78 Neb. 804, 806. 

76, Chicago, etc., R. Co. v. Olney, 
71 EF. 95, 17 C.C.A. 620; Jaggie v. Da- 
vis Colliery Co., 84 S.E. 941, 75 W.Va. 
370. 

77. U.S.—Railway Express Agen- 
ey v. Little, 50 F.(2d) 59, 75 A.L.R. 
963; Speer v. Kearney County, 88 F. 
749% 32.C.C-A. 101. 

Ala.—H. H. Hitt Lumber Co. vy. 
Ee ee 68 So. 696, 18 Ala.App. 

Ark.—Missouri Pac. R. Co. v. Ju- 
neau, 10 S.W.(2d) 867, 178 Ark. 417; 
Kansas City Southern R. Co. v. Hen- 
rie, 112 S.W. 967, 87 Ark. 443. 

Ill.—Rastetter v. Peoria Ry. Co., 
142 Jil.App. 417. See Young v. 
Gschwendtner, 204 Ill.App. 19. 

Ind.—Paul Mfg. Co. v. Racine, 88 
N.E. 529, 43 Ind.App. 695. 

Kan.—Lower v. Shorthill, 176 P. 
107, 647, 103 Kan. 534, 904. 

Ky.—Hodge Tobacco Co. v. Whaley, 
179 S.W. 840, 166 Ky. 813; Rogers v. 
Louisville, etc., R. Co., 35 S.W. 109, 
17 Ky.L. 1421. 

Mass.—Newman v. Levinson, 165 N. 
E. 122, 266 Mass. 264 

Mo.—Granneman  v. Commercial 
Auto Body Co., (App.) 296 S.W. 437. 

Neb.—Hargrave v. Home F. Ins. 
Co., 61 N.W. 611, 43 Neb. 271. 

N.J.—Newberry v. Upsala College, 
147 A. 383, 105 N.J.Law 638; John S. 
Geiger Sons v. Edward M. "Waldron, 
Inc., 125 A. 18, 100 N.J.Law 93. 

N.Y.—Fleischer v. Steinfeld, 127 N. 
Y.S. 1067; Mechonzuik v. Weintraub, 
113 N.Y.S. 174; Ernst v. Hudson Riv- 
erveR; Cos /24' How. Pr: 197. 

N.D.—Peterson v. Fargo-Moorhead 
St. Ry. Co., 164 N.W. 42, 37 N.D. 440. 

Or.—Hewitt v.’ Huffman, 105 P. 98, 
Sb ROS JO 

Pa.—Blumenthal v. Green, 52 Pa. 
Super. 292. 

R.i.—Chobanian v. Washburn Wire 


Go 80 A. 394, 338 R.I. 289, Ann.Cas. 
19138D 730; Nock v. Lloyd, 79 A. 832, 
A Nene achilles 


$.C.—Lowry v. Atlantic weak Line 
R:+Co.,°75. Ss)! 278; 92 S:C. 


Tex:—Whisenant vy. Cole, (Civ. 

App.) 285 S.W. 835. 
Wash.—Allard v. Northwestern 
116 P. 457, 64 Wash. 


Contract Co., 
14 


W.Va.—Norvell v. Kanawha & M. 


Ry. Co., 68 S.E. 288, 67 W.Va. 467, 29 
T.R.A.N.S. 325. 
[a] Nature of contradiction.—It 


is not indispensable that the partic- 
ular circumstances relied on to prove 
a fact should be contradicied in or- 
der to create a dispute as to the fact 
itself, and, if other circumstances ap- 
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function *? 


pear in the case in antagonism with 
the alleged fact, it is the province of 
a jury to determine whether the fact 
is proved. Hazman y. Hoboken Land, 
ete, (Co. 50M Ney ess 

[b] Other statements.—(1) Dis- 
puted questions of fact properly come 
within the province of the jury. Reeb 
v. Bronson, 196 Ill.App. 518;  Mce- 
Laughlin v. Bangor & A. R. Co., 140 


AL 820. 12 Mien 24s) palit tise thie 
province of the jury to find on issue 
as = to which evidence conflicts. 


Fourche River Valley & I. T. Ry. Co. 
v. Tippett, 142 S.W. 520, 101 pd 376: 
Dimmick v. Utah Fuel Co., 164 P. 872, 
49 Utah 430. (3) It is the province 
of the jury to decide the weight and 
effect of the evidence. Louisville, 
ete); R. Co. vo Dick, 78 °S..W. 9%4,-25 
Ky.L. 1831; Louisville, ete., Packet 
Co. v. Bottorff, 77 S.W. 920, 25 Ky.L. 
1324; Farmers’ State Bank y. Spen- 
COM TSA bs 29 PLZ OK bor Cay leeis 
the province of the jury to pass on 
conflicting evidence (Midland Valley 
R. Co. v. Bradley, 37 F.(2d) 666; St. 
Louis-San Francisco Ry. Co. v. Bar- 
ton, 18 F.(2d) 96; Barnett v. Bank 
of Malvern, 39 S.W.(2d) 1014, 183 
Ark. 1030; Armour & Co. v. Rose, 
36 S.W.(2d) 70, 183 Ark. 413; Alex- 
ander v. Johnson, 31 S.W.(2d) 304, 
182 Ark. 270; Kleem vy. Chapot, 297 
P. 574, 112 Cal.App. 553; Campbell 
v. Chitwood, 176 S.W. 36, 164 Ky. 
638; Louisville & N. R. Co. v. Good- 
win, 151 S.W. 376, 151 Ky. 149; Cin- 
cinnati, N. O. & T. P. Ry. Co. v. Rue, 
134 S.W. 1144, 142 Ky. 694, 34 L.R.A. 
N.S. 200; Powell v. Powell, 71 N.Y. 
W1 [rev 3 Hun 413, 6 Thomps. & C. 
51]; Warner v. New York, O. & W. 
Ry. Co., 204 N.Y.S. 807, 209 App.Div. 
211 [rev 201 N.Y.S. 454, and motion to 
dism appeal gr 147 N.E. 172, 239 N.Y. 
507j; Lennan v. Hamburg-American 
Steamship Co., 77 N.Y.S. 60, 73 App. 
Div. 357; Baker v. Brown, 65 S.E. 
SHAD alsa SE Cue AR MMIC Cob sig = 1G ee aN 
Ry. Co.oOL Texas v. Sadler, (Tex.Civ. 
App.) 149 S.W. 1188) (5) of which 
there ‘is the slightest controversy 
(Missouri, K. & T. Ry. Co. of Texas 
v. Sadler, supra). (6) Where evi- 
dence is conflicting, it is the province 
of the jury to resolve the doubt and 
determine what should or should not 
be believed. Petroman v. Anderson, 
135 A. .391, 105 Conn. 366. (7) On 
conflicting evidence, it is the proyv- 
ince of the jury to accept the version 
of one party. Videtto v. Hatcher, 134 
S.E. 787, 35 Ga.App. 762. (8) Where 
evidence is conflicting, it is the prov- 
ince of the jury to ascertain the truth. 
Norfolk & Atlantic Terminal Co. v. 
ROtolo +195: Roe Sie tb Ceca we ea: 
Tobler v. Pioneer Mining’& Mfg. Co., 
52 So. 86, 166 Ala. 482; Reeves v. 
Peoria’ Ryt))Co,, 196" TL Appe Ss22s 
O’Connor vy. Burns, 104 N.E. 573, 216 
Mass. 590. (9) It is the province of 
the jury to weigh contradictory evi- 
dence. Midland Valley R. Co. v. 
Bradley, 37 F.(2d) 566; Wadin v. 
Czuczka, 146 P. 491, 16 Ariz. 871; Alt- 
man-Rodgers Co. v. Rogers, 48 S.W. 
(2d) 239, 185 Ark. 561; Comforter v. 
Clty; of Apalachicola, 58 So. 28, 68 Fila. 
een Bird v. Jefferson County, 58 So. 
28, 63 Fla, 88; Kehl v. Abram, 71 N.E. 
347, 210 Ill. 218, 102 Am.S.R. 158 [aff 
112 Ill.App. 77]; Jewell v. Janes, 36 
S.W.(2d) 875, 238 Ky. 63; Louisville 
& N. R. Co. v. Goodwin, 151 S.W. 376, 
151 Ky. 149; Gekas v. ‘Oregon- Wash- 
ington R. & Nav. Co.,3 146 tPA 970). T5 
Or. 243. See Williams vy. Moehlman, 
199 Ill.App. 35. (10) It is the prov- 
ince of the jury to weigh apparent in- 
consistencies and ascertain how far 
there is real conflict on all the evi- 
dence and not on any selected portion. 
Lury v. New York, N. H. & H. R. R,, 
91 N.E. 1018, 205 Mass. 540. (11) Tt 


would be a mere guess.®° 
stantial conflict in the evidenee, it is the exclusive*? 
of the jury to determine the matter. 
Where the evidence is conflicting, it is for the jury 


So, where there is a sub- 


is the province of the jury to deter- 
mine the weight and value of testi- 
mony. Clonts v. Laclede Gaslight 
Co., 140 S.W. 970, 160 Mo.App. 456. 
(12) It is the province of’ the jury 
to reconcile conflicting statements. 
Quaker City Cab Co. v. Fixter, 4 F. 
(2d) 327; Elliott v. Wilson, 80 A. 35, 
25 Del. 445; Chesapeake Beach Ry- 
Co. v. Brez, 39 App.D.C. 58; McCol- 
lum v. Pittsburg Rys. Co., 51 Pa.Su- 
per. 637, 642; Coleman v. Towanda 
Tp,, 42 Pa.Super. 146. (138) It is the 
province of the jury to solve contra- 
dictions. Trowbridge v. Charleston & 
Wi, CA Ry2- Cost 3uSsbi 18, oOms Comieas 

[c] Where circumstantial  evi- 
dence is of a nature from which it 
can be reasonably inferred that it 
contradicts direct testimony, it is the 
province of the jury to determine the 
weight thereof. City of Victor v. 
Smilanich, 131 P. 392, 54 Colo. 479. 

78. H. H. Hitt Lumber Co. v. Mc- 
Cormack, 68 So. 696, 13 Ala.App. 453; 
Williams v. Shelden, 28 N.W. 115, 61 
Mich. 311. 

[a] Function.—The function of 
the court is to enlighten the jury as 
to the general rules of law bearing 
on the controversy and to leave the 
jurors to reach their own conclusions 
as to the truth or falsity of the re- 
spective claims of the parties. But- 
ler & Henry v. Taylor, (Iowa) 192 
N.W. 851. 

[b] Other statements.—(1) It is 
the province of the jury, and not of 
the court, to find from the evidence 
the truth of a disputed fact. Tobler 
v. Pioneer Mining & Mfg. Co., 52 So. 
86, 166 Ala. 482. (2) Where evidence 
is conflicting, it is not in the prov- 
ince of the trial court to say which 
side should be given most weight. 
Peck & Hickernell v. Noble Oil & 
Development Co., (Tex.Civ.App.) 267 
S.W. 1018. (3) It is not the province 
of the trial court to decide the weight 
and effect of the evidence. lLouis- 
ville, ete., Packet Co. v. Bottorff, 77 
S.w. 920, 25. Ky.L..1324;\ Farmers’ 
State Bank v. Spencer, 75 P. 297, 12 
Okl. 597; Willis v. Hammond, 19 S.E. 
310, 41 SiG 153: 

79. Rogers v. Louisville, ete, R. 
Co. 35, S; W.5109, 17 Ky. 142165 Biu= 
menthal v. Green, 52 Pa.Super. 292. 

80. Railway Express Agency v. 
Little, 50 F.(2d) 59, 75 A.L.R. 963. 

81. See cases infra this note. 

[a] In Oregon, under constitution, 
weighing contradictory evidence is 
exclusive function of the jury. Grant 
v., Hallam, 276. Pi. 687,129’ Ory 321 
[cert den 50 S.Ct. 82; 280 U.S. 522, 74 
Las Oda 

{b] Other statement. — Finding 
facts from conflicting evidence is the 
peculiar function of the jury. Auto 
Livery Co. v.. Stone, 36 S.W.(2d) 349, 
237 Ky. 686; Terrell v. Southern Ry. 
Co. in Kentucky, 9 S.W.(2d) 9938, 225 
Ky. 645. 


wee Yost v. Nelson, (Neb.) 245 N. 
tal Other statements.—(1) It is 


the jury’s function to settle conflicts 
in testimony as to physical as well 
as other facts, and is not a question 
of law for the court. Davidson % 
St. Louis & SF. R. Co., 148 S.w. 406, 
164 Mo.App. 701. (2) Determination 
of the truth of conflicting evidence is 
always the function of the jury 

Yates v. Mullins, 26 S.W.(2d) 757, 233 
Keys ole Louisville & N. R. Co. v. 
Jolly’s Adm’ x, 238 S.W.(2da) 564, 232 
Ky. 702 [cert den 51 S.Ct. 26, 282 U.S. 
847, 75 L.Ed. 751]; Neal v. ‘Caldwell, 
34 'S.W. (24) 104, 326 Mo. 1146. (3) 
It is the function of the jury to pass 
on conflicting evidence. Hunke vy. 
Hunke, 137 A. 419, 103 N.J.Law 645. 
(4) It is the function of the jury to 
find facts where evidence conflicts. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—§§ 884-835] 


to decide where the preponderance lies,®* and it 
1s not the province of the trial court to determine 
the question.’ Again, where there is a conflict, or 
contradiction, in the evidence, the probative force 
of the evidence is for the jury to determine,*® and 
is not a matter for the trial court.®® 
the evidence conflicts, the jury have the authority 
and duty of determining where the preponderance 
The test generally applied as 
to determining the weight and sufficiency of the 


of evidence lies.87 


TRIAL 


So, also, where 


Jury.? 


evidence*® is also applied where there is a conflict 


ea eo Nat. Ins. 
De 

+) Sduair, “779° THA pp. 
324; Carroll v. Central R. R. of New 
Jersey, 79 A. 293, °81-N.J.Law 567; 
Garretson v. Tacoma R., etc., Co., 96 
P. 511, 50 Wash. 24. 

Preponderance of evidence gener- 
ally as question for court or jury see 
supra § 319. 

84. Carroll v. Central R. R. of New 
Jersey, 79 A. 293, 81 N.J.Law 567. 

35. U.S.—Hart v. Northern Pac. 
Ryn 'Co;, 96 W807 2116 5G. At ree 

Fla.—Groover v. Hammond, 75 So. 
857, 73 Fla. 1155; Tampa & J. Ry. Co. 
v. Crawford, 64 So. 437, 67 Fla. 77. 

Me.—Hatech v. Portland Terminal 
Co., 131 A. 5, 125 Me. 96. 

N.C.—Clark v. Laurel Park Estates, 
146 S.B. 584, 196 N.C.-624. 

Tex.—Morgan’s L. & T. R. & S. S. 
Co. v. Street, 122 S.W. 270, 57 Tex. 
Civ.App. 194. 

[a] Other statement.—It is pecu- 
liarly the province of the jury to de- 
termine the probative force of com- 
petent evidence. Atlantic Coast line 
ae Co. v. Alverson, 116 So. 30, 95: Fla. 


Waitsman y. 
Co:, 


86. Hart v. Northern Pac. Ry. Co., 
196 F180, 116 C.C-A. 12. 

87. Vorpahl v. Southern Surety 
Co., 223 N.W. 366, 208 Iowa 348. 

88. See supra § 333. 

89. Lower Main Street Bank vy. 
Caledonian Ins. Co., 133 S.E. 553, 135 
S.C. 155. And see cases infra notes 
90-99. 

90. Donovan v. Connecticut Co., 84 
A. 288. 86 Conn. 82. 

91. Sippel v. Missouri Pac. Ry. Co., 
166 N.W. 356, 102 Neb. 597; Seyler 
Development Co. v. Mullen, 220 P. 
471, 93 Okl. 292. 

92. Donovan vy. Connecticut Co., 84 
A. 288, 86 Conn. 82; Painesville Uto- 
pia Theater Co. v. Lautermilch, 160 
N.E. 683, 118 OhioSt. 167; Cleveland 
Ry. Co. v. Duralia, 165 N.E. 358, 30 
OhioApp. 389. 

93. Luther v. Farmers’ Union Co- 
op. Ass’n, 230 N.W. 662, 119 Neb. 676. 

94. U.S.—District of Columbia v. 
Robinson, .21S.Ct. 2838, 180,U.S.\ 92, 
45 L.Ed. 440 [aff 14 App.D.C. 512]. 

Iowa.—Balcom v. City of Independ- 
ence, 160 N.W. 305, 178 Iowa 685, L. 
R-A.1917C.120. 

Neb.—Sippel v. Missouri Pac. Ry. 
Co., 166 N.W. 356, 102 Neb. 597. 

N.J.—Mosca v. Atlantic & S. Ry. 
Co., 124 A. 600, 100 N.J.Law 181, 1 N.J. 
Misc. 615; Kluecznik v. Shaikofsky, 
142 A. 420, 6 N.J.Mise. 652. 

N.Y.—Warner v. New York, O. & 
W. Ry. Co., 204 N.Y.S. 807, 209 App. 
Div. 211 [rev 201 N.Y.S. 454, and mo- 
tion to dism appeal gr 147 N.E. 172, 
VRP ING Nee AU ks 

Ohio.—Cleveland Ry. Co. v. Duralia, 
165 N.E. 358, 30 OhioApp. 389., 

Okl.—Seyler Development Co. 
Mullen, 220 BP. 471, 93. Okl. 292. 

S.C.—Robinson v. Southern Cotton 
Oi iCoz, 9305. .7395, 108 S.C 92% Da- 
vis v. Reynolds, 74 S.E. 827, 91 S.C. 
439. 

Wis.—Charles Schefft & Sons Co., 
228 N.W. 744, 201 Wis. 122; Charles 
Schefft & Sons Co., 228 N.W. 741, 201 
Wis. 113; Zentner v. Oshkosh Gas 
Light Co., 105 N.W. 911, 126 Wis. ‘196. 

95. Sippel v. Missouri Pac. Ry. 
Co:, 166 N.W. 356, 102 Neb. 597. 

96. Luther v. Farmers’ Union Co- 
op. Ass’n, 230 N.W. 662, 119 Neb. 676; 
Cleveland Ry. Co. v. Duralia, 165 N. 


Vv. 


E, 358, 30 OhioApp. 389; Seyler De- 
velopment Co. v. Mullen, 220 P. 471, 
93 Okl. 292, 

97. U.S.—District of. Columbia v. 
Robinson, 21 S.Ct. 283, 180 ‘U.S. 92, 
45 L.Ed. 440 [aff 14 App.D.C. 512]. 

Conn.—Donovan vy. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

Iowa.—Balcom vy. City of Independ- 
ence, 160 N.W. 305, 178 Iowa 685, L. 
RAR LO LCi e205 

N.J.—Moscea v. Atlantic & S. Ry. 
Co., 124 A, 600, 100 N.J.Law 181, 1 
N.J.Mise. 615; Klucznik v. Shaikof- 
sky, 142 A. 420, 6 N.J.Misc. 652. 

S.C.—Robinson vy. Southern Cotton 
Oil Co,, 93 .S.E. 395, 108 S.C. 92); Da- 
ye v. Reynolds, 74 S.E. 827, 91 S.G. 

Wis.—Charles Schefft & Sons Co., 
228 N.W. 744, 201 Wis. 122; Charles 
Schefft & Sons Co., 228 N.W. 741, 201 
Wis. 113; ° Zenter v. Oshkosh Gas 
Light Co., 105 N.W. 911, 126 Wis. 196. 

98. U.S.—District of Columbia v. 
Robinson, 21 S.Ct. 283, 180 U.S. 92, 
45 L.Ed. 440 [aff 14 App.D.C. 512]. 

Conn.—Donovan v. Connecticut Co., 
Coy Sd PAW Aco eo nOOnn Son 

Iowa.—Balcom v. City of Independ- 
ence, 160 N.W. 305, 178 Iowa 685, L. 
RA Lote) 20. 

Neb.—Luther v. Farmers’ Union 
Co-op. Ass’n, 230 N.W. 662, 119 Neb. 
676; Sippel v. Missouri Pac. Ry. Co., 
168 N.W. 356, 102 Neb. 597. 

N.J.—Mosca v. Atlantic & S. Ry. 
Co., 124 A. 600, 100 N.J.Law 181, 1 N. 
J.Mise. 615; Klucznik v. Shaikofsky, 
142 A. 420, 6 N.J.Misc. 652. 

N.Y.—Warner y. New York, O. & 
W. Ry. Co., 204 N.Y.S. 807, 209 App. 
Div. 211 [rev 201 N.Y.S. 454, and mo- 
tion to dism appeal gr 147 N.E. 172, 
DOO IN. Yeo Outs 

Ohio.—-Painesville Utopia Theater 
Co. v. Lautermilch, 160 N.E. 683, 118 
Ohio St. 167. 

Okl.—Seyler Development Co. v. 
Mullen, 220 P. 471, 93 Okl. 292. 

S.C.—Robinson v. Southern Cotton 
Oil Co.,'93 S.H. 395, 108 S.C. 92. 

Wis.—Charles Schefft & Sons Co., 
228 N.W. 744, 201, Wis. 122; Charles 
Schefft & Sons Co., 228 N.W..741, 201 
Wis. 113; Zenter v. Oshkosh Gas 
Light Co., 105 N.W. 911, 126 Wis. 196. 

{a] Other statements.—(1) It is 
the peculiar province of the jury to 
pass upon inferences from conflicting 
evidence. Davis v. Reynolds, 74 S. 
BS. 82%, 90 NSC! 439/545 ¢2)5) Its: tthe 
province of the jury to weigh the evi- 
dence. Cleveland Ry. Co. v. Duralia, 
165 S.E. 358, 30 OhioApp. 389. (3) 
It is the province of the jury to draw 
the inferences. Warner v. New York, 
O. & W. Ry. Co., 204 N.Y.S. 807, 209 
App Div." 211) [rev 6201. -N.Y.S. 454; 
motion to dism app gr 147 N.E. 172, 
239 N.Y. 507]. 

$9. District of Columbia v. Robin- 
son, 180 U.S. 92, 21 S.Ct. 288, 45 L.Ed. 
440 [aff 14 App.D.C. 512]; Sippel v. 
Missouri Pac. Ry. Co., 168 N.W. 356, 
102 Neb. 597; Cleveland Ry. Co. v. 


ele 165 N.E. 358, 30 OhioApp. 

1. Demurrer to evidence see infra 
§§ 365-383. 

Directed verdict see infra §§ 415— 
458%. 

Dismissal or nonsuit see infra §§ 
388-414. 


Submission to, or withdrawal from, 
jury in general see supra §§ 321-333. 
2. U.S.—Keur v. Weiss, 37 F.(2d) 
711; Franchina v. Chicago, B. & Q. 


in the evidence.8® 
puted or controverted, and the evidence is such 
that rational,®® reasonable®! men may reasonably®? 
and honestly®* differ®* as to the ultimate facts,®® 
conclusions,®® and inferences,®? the question is for 
the jury,®* and not for the trial court.®® 

[§ 335] bb. Submission to, or Withdrawal from, 
The rule is well settled that, where there is 
a substantial conflict or contradiction in evidence, 
facts or issues therefrom are properly submitted,? 
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Hence, where the facts are dis- 


iO... 19 Hs 462," toe. Coan eaGe, 

Ala.—Shafer v. Myers, 112 So. 230, 
215 Ala. 678; Martin v. Manning, 92 
So. 659, 207 Ala. 360; Page & Jones 
v. Barry, 73 So. 22, 197 Ala. 449; Ap- 
pel v. Selma St. & Suburban Ry. Co., 
59 So. 164, 177 Ala. 457; Southern R. 
Co. v..Guyton, 25 So. 34, 122 Ala. 231; 
Dorgan v. Weeks, 5 So. 581, 86 Ala. 
329; Wise v. Johnson, 69 So. 986, 14 
Ala.App. 396; Bohanan v. Dodd, 6 
So. 955, 7 Ala.App. 220. : 

Ark.—St. Francis Valley Lumber 
Co. v... Orcutt) 295 Siw. 713, 274, Ark. 
282; Kerby v. Road Improvement 
Dist., No. 4 of Saline County, 251 S.W. 
356, 159 Ark. 21; Jones v. Lewis, 117 
S.W. 561, 89 Ark. 368; Deal v. Beck, 
103 S.W. 736, 838 Ark. 631. 

Colo.New York Life Ins. Co. v. 
Holck, 151 P. 916, 59 Colo. 416; May- 
hew v. Smith, 95 P. 549, 42 Colo. 534. 

Ga.—Causey v. White, 84 S.E. 58, 
143 Ga. 7. 

Iowa.—Delfs v. Dunshee, 122 N.W. 
236, 143 Iowa 381. 

Ky.—Gayheart v. Smith, 42 S.W. 
(2d) 877, 240 Ky. 596; Peirano v. Sha- 
piro, 223 S.W. 1098, 188 Ky. 652; Cas- 
tleman v. Rustenholtz, 140 S.W. 170, 
145 Ky. 146; Sutherland-Innes Co. v. 
Weaver, 137 S.W. 542, 143 Ky. 827; 
Louisville & N. R. Co. v. Cook, 128 
S.W. 81; Cincinnati, N. & C. Ry. Co. 
v. Cooke, 121 S.W. 467; Phenix Jel- 
lico Coal Co. v. Lemp, 121 S.W. 418; 
Owensboro City Ry. Co. v. Allen, 108 
S5Wi2357, 32) Key uh. 1353" 

Me.—Tuttle v. Cumberland County 
Power & Light Co., 101 A. 451, 116 
Me. 503. 

Mass.—Paine v. Kelley, 83 N.E. 8, 
197 Mass. 22. 

Mich.—vVinton v. Plainfield Tp., 175 
N.W. 403, 208 Mich. 179; Scendar v. 
Winona Copper Co., 135 N.W. 951, 169 
Mich. 665; Scheer v. Detroit United 
R. Co., 119 N.W. 1084, 155 Mich. 561; 
Charon v. George W. Roby Lumber 
Co., 32 N.W. 925, 66 Mich. 68. 

Miss.—Sunflower Bank vy. Pitts, 66 
So. 810, 108 Miss. 380; Strauss v. Na- 


tional Parlor Furniture Co., 24 So. 
703, 76 Miss. 348. 
Mo.—Neagle v. City ‘of Edina, 


(App.) 538 S.W.(2d) 1077; McClure v. 
H. R. Ennis Real Estate & Invest- 
ment Co., (App.) 19 S.W.(2d) 531; 
Sinnamon v. Moore, 142 S.W. 494, 161 
Mo.App. 168. 

Neb.—Tarnoski v. Cudahy Packing 
Co.,.122 N.W. 671, 85 Neb. 147. 

N.J.—More-Jonas Glass Co. v. West 
Jersey, etc, mk. (CO. T2mA. 6D, 76) Nade 
Law_ 708. 

N.Y.—Hann y. Brettler, 107 N.Y.S. 
78. 

N.C.—Gilland vy. Carolina Crushed 
Stone Co., 128 S.E. 158, 189 N.C. 783; 
Long v. Pool, 68 N.C. 479. 

Ohio.—Louisville & N. R. Co. v. 
Greene, 160 N.E. 495, 26 OhioApp. 392. 

Pa.—McKnight v. Bell, 31 A. 942, 
168 Pa. 50; Moore v. Miller, 8 Pa. 272. 

R.I.—Berberian vy. Joseph E. Miller, 
Ine., 161 A. 143; Boston Floor Mach. 
Co. v. Looff, 103 A. 626; Kitchin v. 
Brown, 103 A. 565; Miller v. Phillips, 
98 A. 59, 39 R.I..416. 

8.C.—Dallas v. Guardian Fire Ins. 
Go., 101 S:H.8d9 qt 13 S.C 492. 

Tex.—A. J. Birdsong & Son y. Al- 
len, (Civ.App.) 166 S.W. 1177. 

Wash.—Harkins vy. Seattle Electric 
Co., 101. PR. 836, 53. Wash. 184, 

Wis.—Szczepanski v. Chicago & N. 
W. Ry. Co., 182 N.W. 980, 147 Wis. 
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[§ oe 


or where the evidence is conflicting the issues | should,® or must,‘ be submitted to the jury, un- 


180; Baushka v. McKey, 95 N.W. 372, 
118 Wis. 359. 

[a] Other statements.—(1) Where 
the evidence is conflicting, the court 
is justified in submitting the question 


to the jury. Heckmuller v. New 
York City Ry. Co., 104 N.Y.S. 679, 54 
Mise. 541. (2) Conflict in evidence 


is a sufficient legal reason for sub- 
mission of the cause to the jury. C. 
G. Morris & Co. v. Saar, (Iowa) 191 
ING Wetter Cao Where there is a 
dispute as to questions of fact, the 
matter is properly left to the jury. 
Tracewell v. Sanborn, 232 N.W. 724, 
210 Idwa 1324; Pettingill v. Porter, 
8 Allen (Mass.) 1S bee-Am:. Din 6405 
Wendt v. Village of Richmond, 129 
N.W. 38, 164 Mich. 173; Molloy v. U. 
Ss. Bxpress COs 22 Pa. Super. 173. (4) 
Where facts are closely contested in 
evidence, the case is for the jury. 
Hodges v. West-Terry, 3 S.W.(2d) 979, 
176 Ark. 1204; Stewart-McGehee 
Const. Co. vy. Brewster, 3 S.W.(2d) 42, 
176 Ark. 430; Holmberg v. City of Chi- 
cago, 244 Tll.App. 505; Maryland, D. 
& V. Ry. Co. v. Hammond, 72 A. 650, 
110 Md. 124; Hydrex Silent Exhaust 
Works v. Seager Engine Works, 155 
N.W. 432, 189 Mich. 431; Thomas v. 
Jarecki, 191 N.W. 669, 109 Neb. 549; 
Bowell v. Public Service Corp., 71 A. 
119, 77 N.J.Law 231; Bank of Com- 
merce v. Broyles, 120 P. 670, 16 N.M. 
414 [rev on other grounds 34 S.Ct. 
730, 234 U.S. 64, 58 L.Ed. 1214]; Lew- 
ligmyantirie ER. (Co., 19 4asNoyisa 00% nL 0 
App.Div. 294; N. & W. Overall Co. v. 
Holmes, 119 S.E. 817, 186 N.C. 428; 
Woodland & Co. v. Southgate Pack- 


ing Co. 118 S.B. 898; 186 N.C. 116; 
Sadtler v. Orton, (Pa.) 161 A. 490; 
Fuher v. Westmoreland Coal Co., 116 


A. 61, 272 Pa. 14; Bradican v. Scran- 
ton Ry. Co.; 103 -A.°1033, 260 Pa. 555; 
Jackson v. Wafer, 87 Pa.Super. 83; 
Durham y. Johnson, 8 Tenn.Civ.App. 
344. 

{[b] Submission not error.—Where 
existence of a fact was affirmed by 
positive evidence and denied by nega- 
tive evidence, an isSue was raised, 
and the trial judge committed no er- 
ror in properly submitting such is- 
sue to the jury. Western & A. R. Co. 
v. Mallett, 98 S.E. 238, 23 Ga.App. 367. 

3. U.S.—Alabama Great Southern 
R. Co. v. Morris & Co., 249) F. 312, 161 
C.C.A. 320; Patterson v. Jacksonville 
Traction Co., 213 F. 289, 130 C.C.A. 13. 

Ala.—Pacifiec Fire Ins. Co. of New 
York v. Burnett, 102 So. 214, 212 Ala. 
287; Gilchrist-Fordney Co. v. Bearry, 
98 So. 478, 210 Ala. 472; Sovereign 
Camp, Woodmen of the World v. 
Hackworth, 75 So. 463, 200 Ala. 87; 
Garren v. Fields, 30 So. 775, 131 Ala. 
804; Smart v. Hodges, 17 So. 22, 105 
Ala. 634; Chambliss vy. Mary Lee 
Coal, ete., Co., 16 So. 572, 104 Ala. 655; 
Allman v. Gann, 29 Ala. 240; Dickson 
vy. Alabama Machinery & Supply Co., 
84 So. 416, 17 Ala.App. 195. 

Ark.—Bodine v. Penn Lumber Co., 
194 S.W. 226, 128 Ark. 347; Jones v. 
Lewis, 117 S.W. 561, 89 Ark. 368. 

Conn.—Pothier v. Reid Air Spring 
Cos, 130°A. 383: 

Fla.—Cameron & Barkley Co. v. 
Law-Engle Co.. 124 So. 814, 98 Fla. 
920; Williams v. Sherry, 114 So. 849, 
94 Fla. 998; Paul v. Commercial Bank 
of Ocala, 68 So. 68, 69 Fla. 62; South- 
ern Express Co. v. Williamson, 63 So. 
433, 66 Fla. 286, L.R.A.1916C 1208; 
Geo. B. Wood Lumber Co. v. Gipson, 
58 So. 364, 63 Fla. 316, 323; Atlantic 
Coast Line R. Co. v. Pelot, 56 So. 496, 


62 Fla. 121; Bass vy. Ramos, 50 So. 
945, 58 Fla. 161, 138 Am.S.R. 105; 
eee v. Sawyer, 47 So. 513, 56 Fla. 
596. 

Ga.—Venable v. Venable, 112 S.E. 
891, 153 Ga. 689; McFarland v. Da- 
Eien ete Es CO. 6 Sibe 74, 127.64. 
ts 


Lowther y. Mitchell, 138 S.E. 857, 
37 Ga.App. 49. 

Idaho.—Kinzell v. Chicago, M. & St. 
Pe Ry Con. 190 Pe 255,533 rdaho A 


Tl—Joliet R. Co. v. McPherson, 
61 N.E. 1061, 193 Ill. 629 [aff 96 Ill. 

p. 286]; Beidler v. Beirnaert, 25 
Tll.App. 422. 

Ind Cleveland, Cr 1C. coe Stier ky 
Co. v. Gossett, 87 N_E. W235) L102 Ind. 
525; Leiter v. Jackson, 35 N.E. 289, 
8 Ind. App. 98. 

Iowa—C. G. Morris & Co. v. Saar, 
191 N.W. 793; Anderson v. Wedeking, 
71 N.W. 360, 102 Iowa 446. 

Kan.—Robinson vy. Lamoureaux, 80 
P. 595, 71 Kan. 850. 

Ky.-—Fidelity & Deposit Co. of Md. 
v. Commonwealth, 21 S.W.(2d) 452, 
231 Ky. 346; Robenson v. Turner, 268 
S.W. 341, 206 Ky. 742; Louisville & 
N. R. Co. v. Conn; 200 S.W. 952, 179 
Ky. 478; Hillert v. Harned, 135 S.W. 
764, 143 Ky. 3. 

Md.—Patapsco Loan Co. of Balti- 


more City v. Hobbs, 98 A. 239, 129 
Md. 9. 
Mich.—Henry y. Henry, 80 N.W. 


800, 122 Mich. 6; Stevens v. Pendle- 
ton, 48 N.W. 478, 85 Mich. 137 [aff 94 
Mich. 405, 53 N.W. 1108]; Stockham 
v. Cheeney, 28 N.W. 692, 62 Mich. 10; 
A v. Moffat, 8 N.W. 79, 45 Mich. 
410. 

Miss.—Striplin Cotton Co. v. Mill- 
er, 94 So. 227, 130 Miss. 430; Jones v. 
Knotts, 70 So. 701, 110 Miss. 590; Wil- 
liams v. Southern R. Co., 33 So. 972; 
Scott v. Bonner, 11 So. 791. 

Mo.—Jewell v. Kansas City Bolt & 
Nut Cox 132 SEW. 10ss5 cole Nios iG, 
140 Am.S.R. 515; Meily v. St. Louis, 
ete} UReCor al tae S We 1 013) 21 ba MO: 
567; Walls v. Crocker State Bank, 220 
S.W. 671, 205 Mo.App. 323; Miller v. 
Biggs), (App:), 183, Siw. ,.7135 Clark 
v. Shrimski, 77 Mo.App. 166. 

Mont.—In re Cummings’ Estate, 11 
P.(2d) 968. 

Neb.—Fitzgerald v. Union Stock- 
yards Co., 131 N.W. 612, 89 Neb. 393, 
33 L.R.A.N.S. 983; Fairbanks, Morse 
& Co. v. Burgert, 129 N.W. 557, 88 Neb. 
376; Doyle v. Franek, 118 N.W. 468, 
82 Neb. 606; Plant v. Chicago, B. & 
QieRs Co.) 1125 N. Wee 56159. Nebs 32.0. 

N.Y.—Anderson vy. Walsh, 81 N.E. 


G4, «E89 WNaYe L597 Danenbaumer Vz 
Josephi, 87 N.Y.S. 839, 93 "App.Div. 
341; Coloney v. Farrow, 36 N.Y.S. 


164, 91 Hun 82; Josephsohn v. Gens, 
147 N.Y.S. 451, 85 Misc. 372; Charles 
Gottlieb & Co. v. Coutant, 127 N.Y.S. 
250, 70 Mise. 380; Blumberg  v. 
Stearns, 84 N.Y.S. 512. 

N.C.—Combs v. Cooper, 139 S.E. 224, 
194 N.C. 208; Harton v. Forest City 
Tel. Co., 59° S.E. 1022, 146 N.C. 429, 
14 L.R.A.N.S. 956, 14 Ann.Cas. 390; 
North Carolina Corp. Commission v. 
Atlantic Coast Line R. Co., 49 S.E. 
LOT 137 NIC. 2yl15s, Am-S°Ri 636) faft 
au S.Ct. 585,206 U.S. 91, 51 obeBds 93315 
Young v. Alford, 23 S.E. 973, 118 N, 
C2153" Jones) ve Cally 93,N:G) 170: 

Ohio.—Stacy v. Norwich Union F. 
ins) Soes 25) (Ohio €in.Ct. 6%. 

Okl.—Gamble v. Riley, 135 P. 390, 
389 Okl. 863; Brown & Bridgeman v. 
Western Casket Co., 120 P. 1001, 30 
Okl. 144. 

Or.—Mansfield v. Southern Oregon 
Stages, 1 P.(2d) 591, 136 Or. 669 [foll 
Longden v. Southern Oregon Stages, 
1° P.(2d) 596, 1386 Or. 684]. 

Pa.—Dougherty v. Stephenson, 20 
Pa. 210; Bardley v. Keeling, 10 Pa. 
Super. 339, 44 Wkly.N.C. 437. 

R.I.—Hope v. United Electric Rys. 
Co., 145 A. 310; Souza v. United Elec- 
tric RysCo, 143 A. 780, 49 R.I. 430. 

S.C.— Dawson v. Gluck Mills, 157 S. 
B. 143,159 S.C. 382; Keistler Co. v. 
Adtna, ins. (Cor, Hartford, Conn., 117 
S.E. 70, 124 S.C. 32. 

S.D.—Bireher y. Modern Brother- 
hood of America, 126 N.W. 583, 25 S. 
D. 325; Aultman Engine & Thresher 
Co. v. Boyd, 112 N.W. 151, 21 S.D. 303; 
Edwards v. Chicago, M. & St. P. Ry. 
Co., 110 N.W. 832, 21 S.D. 504; Weller 
Vv. Hilderbrandt, 101 N.W. 1108, Lous: 


D. 
Tex.—Hutchenrider Vv. Smith, 


(Commn.App.) 242 3; W. 204 [rev (Civ. 
App.) 228 S.W. 989]; “Lawler v. 
Courand, (Civ.App.) 28 ‘SW. (2d) 926; 
Rich v., Park, (Civ.App:) 177 S.W. 
184 [rev on other grounds 212 S.W. 
947]; Foix v. Moeller, (Civ.App.) 159 
S.W. 1048; Louisiana & Texas Lum- 
ber Co. v. Stewart, (Civ.App.) 148 
S.W. 1193; Pitraan v. Self, (Civ.App.) 
127 S.W. 907; Cone v. Belcher, 124 S. 
W. 149, 57 Tex.Civ.App. 493; Harris 
Vv. Higden, (Civ.App.) 41 S.-W. 412. 

Vt.—Baker v. Ufford, 21 A. 426, 
63. Vie, 1335 

Wash.—Munson v. Baldwin, 159 P. 
1070, 93 Wash. 36. 

{a] Discredited witness.—The evi- 
dence is not conflicting, so as to re- 
quire submission to the jury, merely 
because a discredited witness dis- 
putes some of the established facts. 
Hardy v. Masonic Ben. Ass’n, 60 So. 
48, 103 Miss. 108. 

[b] Other statements. — (1) Af- 
firmative matters of defense should 
be submitted to the jury, where the 
evidence is conflicting. Jackson v. 
Martin, (Tex.Civ.App.) 218 S.W. 4. 
(2) Disputed questions should be 
submitted to jury. St. Louis South- 
western Ry. Co. v. Mulkey, 139 S.W. 
643, 100 Ark. 71, Ann.Cas.1913C 1339; 
McSorley v. Little, 161 A. 77, 307 Pa. 
316; Campbell v. Life & Casualty Ins. 
Co. of Tennessee, 152 S.E. 18, 155 S.C. 
63; Taylor v. Winnsboro Mills, 143 
S.E. 474, 146 S.C. 28; Anderson v. 
Hampton & Branchville R. & Lumber 
Co., 132 S.B. 47, 1384 S.C. 185; Dimock 
State Bank v. Boehmen, 190 N.W. 485, 
46 S.D. 50; Sprick Bros. Inv. Co. v. 
Whipple, 145 N.W. 559, 33 S.D. 287; 
Young v. Blain, (Civ.App.) 231 S.W. 
851 [rev on other grounds (Commn. 
App.) 245 S.W. 65]. (3) Doubtful 
cases should go to trial, and especially 
those involving intricate relations de- 
manding inquiry into the controversy. 
Armstrong v. Connelly, 149 A. 87, 299 
Pa. 51. (4) The jury should pass 
upon conflicting evidence. O’Neil v. 
St/Louis}! etesm.. 'Co., 19°. 337% 3. Me- 
Crary 423; Brown v. Madden, 81 S.E. 
196, 141 Ga. 419; Hester v. Gairdner, 
58 S.E. 165, 128 Ga. 531; Matheson v. 
Tennille, 42 S.E. 394, 115 Ga. 999. See 
Walker v. L. N. Dantzler Lumber Co., 
60 So. 1013, 103 Miss. 826 (to same 
effect). (5) « Submission to the jury 
is required where conflicting evidence 
fairly presents questions of fact for 
determination and where the result 
depends on the weight given the evi- 
dence by the jury. Lewis v. Erie R. 
Co., 94 N.Y.S. 765, 105 App.Div. 292; 
Cullinan v. Furthmann, 75 “N. YS; 90, 
70 App.Div. 114; Farmers’ Guaranty 
State Bank v. Bratcher, 241 P. 340, 112 
Okl. 254. (6) The weight of conflict- 
ing evidence should always be sub- 
mitted to the jury for their considera- 
tion and determination. Dickinson v. 
Erie R. Co., 90 A. 305, 85 N.J.Law 586. 
(7) Where there is a controverted 
question of fact, there is a right to 
trial by jury. Bolle v. Chicago & N. 

np eltyn Con Oo PN ie acme oe sell mea, 
[rev 235 Ill.App. 380]. 

[ce] Question of fact.—Where evi- 
dence is conflicting, it should be sub- 
mitted to the jury as a question of 
fact. Southern Express Co. v. Wil- 
liamson, 63 So. 433, 66 Fla. 286, L.R.A. 
1916C 1208; Geo. B. Wood Lumber 
Conv. Gipson, 58 So. 364, 63 Fla. 316, 
323; Johnson v. Louisville & N. R. 
Co., 52 So. 195,.59 Fla. 305; Paul v. 
Commercial Bank of Ocala, 68 So. 68, 
59 Fla. 62; Bass v. Ramos, 50 So. 945, 
58 Fla. AGL, 138 Am.S.R. 105; Starks 
v. Sawyer, 47 So. 518, 56 Fla. 596; 
German-American Lumber Coa ING 
Brock, 46 So. 740, 55 Fla. 577. 

4, U.S.—Franchina v. Chicago, B. 
hen RviCo:, LIb. Ws. 462, diib. Chesay 
Ala.—Manchester Sawmills 
Wood, 77 So. 921, 16 Ala.App. 327. 
Ariz.—Consolidated Nat. Bank of 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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der proper instruction,® 
satisfactory in the mind of the 
truth 


no matter how clearly and 


may have been established,°® 


TRIAL 


trial court the 
or the num- 


ber of witnesses preponderating for one party,‘ 


Tucson v. Cunningham, 2388 P. 332, 
28 Ariz. 518. 

Colo.—McQuown v. Thompson, 39 P. 
68, 5 Colo.App. 466. 

Conn.—Forbes v. Town of Orange, 
$2 A. 559,85 Conn. 255. 

Ga.—Wilson v. McConnell, 188 S.E. 
244, 36 Ga.App. 767. 

LO Gren). 


Il1l.—Thompson v. 
App. 593. 

Ind.—Chicago & E. R. Co. v. Ham- 
erick, 96 N.E. 649, 50 Ind.App. 425 
Corder overr petition. for reh set aside 
97 N.E. 546, and reh den 98 N.E. 422]. 

Iowa.—Cohen vy. Stoux City Trac- 
tion Co., 119 N.W. 964, 141 Iowa 469. 

Kan.—Kelley v. Ryus, 29 P. 144, 48 
Kan. 120. 

Md.—State v. Crisfield Ice Mfg. Co., 
85" A. 615, 118° Md. ‘521. 

Mass.—Bacon v. Boston Elevated 
Ry. Col 152 NE. 35,-256 ass. $30, 
47 A.L.R. 1100. . 

Mich.—Maas v. White, 37 Mich. 126. 

Miss.—Mobile & O. R. Co. v. Car- 
penter, 61 So. 693, 104 Miss. 706, Ann. 
one 1916A 829. 


25 OW. 229, 124 Mo. 223. 

Mont. —Hackney v. Birely, 
642, 67 Mont. 155. 

Neb.— Fox v. Scandinavian Mut. Aid 
Ass’n of Nebraska, 169 N.W. 553, 103 
Neb: 117; Craig v. Chicago, St: P.,. M. 
& O. R. Co., 150 NW. 374, 97 Neb. 
426; Boyd v. Chicago, B. & Q. R. Co., 
149 N.W. 818, 97 Neb. 238. 

N.Y.—Manse v. Hossington, 98 N.E. 
203, 205 N.Y. 33; Marshall v. Buffalo, 
71 N.Y.S. 719, 63 App.Div. 603 [aff 68 
NE 119 17.6 Ney. 54513 Kossoff wv. 
Kupferberg, 154 N.Y.S. 149, 91 Misc. 
1; G H. Haulenbeck Advertising 
Agency v. November, 60 N.Y.S. 573, 27 
Mise. 836; Metropolitan L. Ins. Co. v. 
Schaefer, 40 N.Y.S. 984, 16 Misc. 633; 
Marine v. Peyser, 28 N.Y.S. 759, 8 
Misc. 521; Bidwell v. Lament, 17 How. 
Presb 7. 

Okl.—Municipal Excavator Co. v. 
Walters, 220 P. 456, 97 Okl. 14; Tay- 
lor v. Insurance Co. of North America, 
105 P. 354,, 25 Okl.. 92,138 Am.S.R. 
906. 

Pa.—Frederick v. Lansdale_ Bor- 
ough, 27 A. 563, 156 Pa. 613; Ewing 
vy. Philadelphia Rapid Transit Co., 
26 Pa.Dist. 1095. 

R.I.—Roukous v. Nicholas, 103 A. 
626. 

S.C.—Means v, Means, 36 S.C.L. 167. 

Tenn.—Western Union Telegraph 
pale v. Lamb, 203 S.W. 752, 140 Tenn. 
1 

Tex.—Magnolia Petroleum Co. v. 
Aiken, (Civ.App.) 289 S.W. 152 [mod 
on other grounds (Commn.App.) 11S. 
W. (2d) 1113]. 

Va.—White v. Southern Ry. Co., 144 
S.E. 424, 151 Va. 302. 

Wash.—Scandinavian American 
Bank v. Johnston, 115 P. 102, 63 Wash. 
187 [reh den 119 P. 804, 66 Wash. 
702]. 

fa] Duty.—(1) It is the duty of 
the court to submit the case to the 
jury where the evidence conflicts. 
Quaker City Cab Co. v. Fixter, 4 F. 
(2d) 327; Chicago Great Western R. 
Conv. Roddy, 1319E. Wi12; 65.C. CAL 470); 
Gibson v. Canadian Pac. Nav. Co., 1 
Alaska 407, 414 [quot Chicago Great 


Russell, 


PWS Se 


. Western Ry. Co. v. Price, 97 F. 423, 


BSC CA. 22397 Pittsburgh; C.. Cy i& 
Siu UryvhyenCOumvenCoutman., LOI Nak. 
22,52 Ind.App. 661; Holtzclaw Vv. 
Spears, 200 S.W. 7, 178 Ky. 883; Davis 
v. Bogardus, 167 N.W. 889, 201 Mich. 
244; Ayerigg v. New York, etc., R. 
Co.,, 30 NJ. Law 460; Wade v. Sumner, 
220 2. 1011,,3,0 Okl. 784; Meadows v. 
Mitchell, (Tex.Civ.App.) 39 S.W.(2d) 
106; Gulf, C. & S. F. Ry. Co. v. Clem- 
ents, (Tex.Civ.App.) 203 S.W. 623; 
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Peerless Fire Ins. Co. v. Reveire, 
(Tex.Civ.App.) 188 S.W. 254; Rich v. 
Park, (Tex.Civ.App.) 177 S.W. 184 
[rev on other grounds 212 S.W. 947]; 
Precker v. Slayton, (Tex.Civ.App.) 138 
S.W. 1160; Heatherly v. Little, (Tex. 
Civ.App.) 40 S.W. 445; Weaver v. 
Richardson, 129 P. 829, 21 Wyo. 158. 
(2) Where the evidence is conflicting 
on any issue, the trial eourt’s duty 
is to let the jury decide it. Columbia 
Casualty Co. v. Ray, (Tex.Civ.App.) 5 
S.W.(2d) 230. 

[b] Other statements.—(1) De- 
batable questions of fact must always 
be left to the jury. Goldfarb v. Phil- 
lipsburg Transit Co., 137 A. 5938, 103 
N.J.Law 690. (2) Disputed ques- 
tions of fact must be submitted to the 
jury. National Life & Accident Ins. 
Co. v. Henderson, 192 S.W. 206, 127 


Ark. 286; Rumsey v. Fox, 122 N.W. 
526, 158 Mich. 248; Massey v. Luce, 
122 N.W. 514, 158 Mich. 138; Gal- 


veston, H. & S. A. Ry. Co. v. Easton, 
(Tex.Civ.App.) 257 S.W. 924. (3) In 
all cases the existence or non- 
existence of facts the evidence tends 
to prove, if there is a conflict, must 
be left to the determination of the 
jury. Albritton v. Commerce Farm 
Credit Co., (Tex.Civ.App.) 9 S.W.(2d) 
193. (4) Where physical facts are 
disputed and disputable, such con- 
troversy must go to triers of fact. 
Goode v. Central Coal & Coke Co., 151 
Sew. 508) V6.7 “MoMA pp. 69. (5) 
Where the evidence is so conflicting 
as to require the jury to determine 
which of the alleged causes of action, 
if any, is sustained, the court must 
inform the jury of their duty to de- 
termine the question, and require 
them to find which cause of action has 
been established. Haverlund v. Chi- 
cago, St. P., M. & O. Ry. Co., 128 N.W. 
273, 143 Wis. 415. 

[c] Where circumstantial evidence 
contradicting direct testimony is of 
sufficient strength to justify a rea- 
sonable inference by reasonable men 
that the fact in dispute is established 
thereby, the question must be sub- 
mitted to the jury. City of Victor v. 
Smilanich, 1381 P. 392, 54 Colo. 479. 

5. U.S.—Alabama Great Southern 
R. Conow. Morris & Co., 249) EY 3027 167 
C.C.A. 320; Patterson v. Jacksonville 
Traction. Co. 213 ie 280.) LOU, CuAs 
13 


‘Ala..—Garren v. Fields, 30 So. 775, 


131 Ala. 304; Smart v. Hodges, 17 So. 
22, 105 Ala. 634; Allman v. Gann, 29 
Ala. 240. 


Colo.—McQuown v. Thompson, 39 
P. 68, 5 Colo.App. 466. 

Ga.—Venable v. Venable, 112 S.E. 
891, 153 Ga. 689; Causey v. White, 84 
S.E. 58, 143 Ga. 7. 

Ky. aw v. Spears, 200 S.W. 
(EPA OS ERs TRIB 

Mass.—Paine v. Kelley, 83 N.E. 8, 
197 Mass. 22. 

Mich.—Demill v. Moffat, 8 N.W. 79, 
45 Mich. 410. 

Miss.—Striplin Cotton Co. v. Mil- 
ler, 94 So. 227, 130 Miss. 430; Wil- 
liams| v. Southern) R. Co., 33 So, 972; 
Strauss v. National Parlor Furniture 
Co., 24 So. 703, 76 Miss. 343; Scott v. 
Bonner, 11 So. 791. 


Mo J 
Nt COCn Lace Sain COds aod PNLO.wed (6: 
140 Am.S.R. 515; Meily v. St. Louis, 
ecce Ri eCor, 1141S. Way 018, 5215, Mio: 

67. 

Neb.—Fox v. Scandinavian Mut. Aid 
Ass’n of Nebraska, 169 N.W. 553, 103 
Neb. 117. 

N.J.—Ayerigg v. New York, etc., R. 
CON 30 N.J.Law 460. 

Cooper, 139 S.E. 


N.C.—Combs_ v. 
224, 194 N.C. 203; Gilland v. Carolina 
Crushed Stone Co., 128 S.E. 158, 189 


N.C. 783. 
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and even though a verdict for plaintiff cannot be 
allowed to stand,® and that it is erroneous to with- 
draw such ease or issue from the jury,® or to fail 


eB MEW: Mesos Mach. Co. v. 
Looff, 103 A. 

Be pains S Guardian Fire Ins. 
Co.,.101 S.E. 859, 113. S.C. 492. 

Tex.—Foix v. Moeller, (Civ.App.) 
159 S.W. 1048. 

[a] Duty.—Aycrigg v. New York, 
ete., R. Co., 30 N.J.Law 460. 

6. Chambliss v. Mary Lee Coal, 
ete:,, (\Coy2l6 Soe 5725 104. Ala. 6655; 
Cohen v. Siouxs+City Traction Co., 119 


N.W. 964, 141 Iowa 469; Davis v. 
Bogardus, 167 N.W. 889, 201 Mich. 
244; Lewis v. Erie R. Co., 94 N.Y.S. 


765, 105 App.Div. 292. 

7. U.S.—Patterson v. Jacksonville 
eo COR 2s E2895 el s0m ©. CrAz 

Ala.—Appel v. Selma St. & Subur- 
ban Ry. Co., 59 So. 164, 177 Ala. 457. 

Ark.—Jones v. Lewis, 117 S.W. 561, 
89 Ark. 368. 

Md.—State v. Crisfield Ice Mfg. Co., 
85 ca 6LSAe Lesh Mido 2a 

Y.—Metropolitan Ln ins. /Comay. 
By Aes 40 N.Y.S. 984, 16 Misc. 633. 

N.C.— Young Vv. Alford, 23 S.B.-973, 
118 N.C. 205; 

Pa.—Fuher v. Westmoreland Coal 
Co. 116'A. 61, 272 Pa. 14, 

Tex.—Hastham v. Hunter, 86 S.W. 
323, 98 Tex. 560 [rev (Civ.App.) 81 S. 
W. 336]; Wharton v. Mortgage Bond 
Co. of New York, (Civ.App.) 48 S.W. 
(2d) 519; Kirlicks v. Texas Co., (Civ. 
App.) 201 S.W. 687 [aff 216 S.W. 385, 
110 Tex. 90]; Cone v. Belcher, 124 S. 
W. 149, 57 Tex.Civ.App. 493. 

8 Marshall v. Buffalo, 71 N.Y.S. 
719, 68 App.Div. 603 [aff 68 Ne. tg; 
176 N.Y. 545). 

Where verdict must be set aside 
generally see supra § 329. 

9. Ark.—Slater v. Alford, 174 S.W. 
225, 117 Ark. 655. 

Fla.—Southern Express Co. v. Wil- 
liamson, 63 So. 433, 66 Fla: 286, L.R.A. 
1916C 1208; Geo. E. Wood Lumber 
Co. v. Gipson, 58 So. 364, 63 Fla. 316, 
323; Paul v. Commercial Bank of 
Ocala, 68 So. 68, 59 Fla. 62; Starks v. 
Sawyer, 47 So. 518, 56 Fla. 596. 

Ill.—Chicago Union ‘Traction Co. 
v. Browdy, 69 N.E. 570, 206 Ill. 615 
[rev 108 Ill.App. 177]. 

Iowa.—-Powers v. Council Bluffs, 45 
Iowa 652, 24 Am.R. 792. 

Md.—Whitelock vy. Dennis, 116. A. 
68, 1389 Md. 557. 

Mass.—Hood v. Adams, 128 Mass, 
207; Reed v. Deerfield, 8 Allen 522. 

Mich.—Marcott v. Marquette, ete., 
R.,Co.,- 10 NN; W. 53,47 Mich. 13 Rider 
v. Kern, 9 N.W. 490, 46 Mich. 455. 

Mo.—Meily v. St. Louis, ete, R. 
Co., 114 S.W. 1018, 215 Mo. 567. 

Mont.—Bell v. Grimstead, 266 P. 
394, 82 Mont. 185. 

Neb.—In re Charles’ Estate, 225 N. 
W. 869, 118 Neb. 634, 64 A.L.R. 1299. 


90 N.J.Law 280. 

N.C.—Myers v. Kirk, 135 S.E. 788, 
192 sNsGs "7005 ) Kirst Nat. Bank of 
Plizabeth City v. Brockett, 93 S.E. 
370, 174 N.C. 41; Settee v. Charlotte 
Hynes Ry nCO. 88 (Sa 84a LeeNees 


Ohio.—Taylor v. pep lon sets 160 N. 
E. 610, 118 Ohio St. 131 

Tex.—Davis vV. Wagner, (Civ. App.) 
237 S.W. 612; Peerless Fire Ins. Co. 
Vv. Paves, (Giv. App.) 227 S.W. 368. 

ash.— Hayes v. Sutcliff, 12 P.(2d) 
1105, 168 Wash. 622. 

[a] Other statements. When 
there is any evidence creating a con- 
flict as to a material question of fact, 
the case cannot be withdrawn from 
the jury. Fetters v. Union Traction 
Co., 95 F. 68; Brockett v. New Jersey 
Steam-Boat Co., 18 F. 156; Settee v. 
Charlotte Electric Ry. Co., 88 S.B. 
734, 171 N.C. 440. See to same effect 
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or refuse to submit it,1° or, in other words, that it 
is not error to refuse to withdraw it from the ju- 
However, a conflict as to immaterial matters 
may be disregarded by the court’? or properly may 


ry. ital 


be passed upon by it.*? 
Test. 


estly?® or reasonably”® differ? as 


Texas Midland R. R. v. Cummins, 
(Tex.Civ.App.) 156 S.W. 542. 

10. Hoehn v. Mudge, 133 I1l.App. 
193; Morgan vy. Stanton Auto Co., 285 
P. 962, 142 Okl. 116; Wharton v. Mort- 
gage Bond Co. of New York, (Tex. 
Civ.App.) 48 S.W.(2d) 519; Kirlicks 
v. Texas Co., (Civ.App.) 201 S.W. 687 
[aff 216 S.W. 385, 110 Tex. 90]. See 
to same effect Evening Post Co. v. 
Richardson, 68 S.W. 665, 113 Ky. 641, 
24 Ky.L. 456. 

[a] Question raised.—Where the 
evidence was conflicting, the court’s 
refusal to allow the cause to go to the 
jury does not raise the question of 
preponderance of the evidence, but 
whether the jury could, without act- 
ing unreasonably, in the eye of the 
law, find a verdict in favor of the 
theory of plaintiff under the evidence. 
Van Gilder v. Kamper, 192 I1l.App. 


De 
Il. Clements v. Cook, 191 P. 874, 
112 Wash. 217. 


12. Herron v. Temple, 200 N.W. 
917, 198 Iowa 1259. 

13. Smith v. Morgan, (Iowa) 240 
INSWi cou LS 

14. See supra § 333. 


15. Mississippi River Fuel Corpo- 
‘ration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554; Finnegan v. Goerke Co., 147 
A. 442, 106 N.J.Law 59. 

16. Sanderson v. Chicago, M. & St. 
P. Ry. Co., 149 N.W. 188, 167 Iowa 90. 

17. Edwards v. Chicago, M. & St. 
P. Ry. Co., 110 N.W. 8329 21 S.D. 504. 

18. Engstrom vy. Canadian North- 
ern Ry. Cor, 291 F. 736 [rev on other 
grounds 299 F. 929]. 

19. Mississippi River Fuel Corpo- 
ration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554; Finnegan v. Goerke Co., 147 
A. 442, 106 N.J.Law 59. 

20. Sovereign Camp, Woodmen of 
the World v. Hackworth, 75 So. 463, 
200 Ala. 87; Schwier v. New York 
Cent., etc. R. Co., 90 N.Y.558 [aff 12 
N.Y.Wkly.Dig. 215]. 

21. U.S.—Slentz v. Western Bank 
Note & Engraving Co. of Chicago, II11., 
18028.) 389) 103.C.C, A.) 538: 

Ala.—Pacific Fire Ins. Co. of New 
York v. Burnett, 102 So, 214, 212 Ala. 
287. 

Ark.—Bodine vy. Penn Lumber Co., 
194 S.W. 226, 128 Ark. 347. 

Iowa.—Sanderson v. Chicago, M. & 
St. P. Ry. Co., 149 N.W. 188, 167 Iowa 


90. 

Mo.—Huth vy. Dohle, 76 Mo.App. 
671. 
N.J.—Consolidated Traction Co. v. 
vee 35 A. 1067, 61 N.J.Law 
554. . 

N.Y.—Brophy v. Bartlett, 15 N.E. 
868, 108 N.Y. 682 mem; McCann v. 
New York, etc., R. Co., 76 N.Y.S. 684, 
73 App.Div. 306. 

Pa.—Schneider v. Mill Creek Bor- 
ough, 52 Pa.Super. 436; Schweitzer v. 
Williams, 43 Pa.Super. 202. 

S.C.—Campbell v. Life & Casualty 
Ins. Co. of Tennessee, 152 S.E. 18, 155 
SC G0. 

S.D.—Edwards v. Chicago. M. & St. 
PRy.*Co:, 110" NGW, 832; 321 S.D. 504: 

22. Engstrom v. Canadian North- 
ern Ry. Co., 291 F. 736 [rev on other 
grounds 299 EF. 929]; Sanderson v. 
Chicago, M. & St. P. Ry.*Co., 149 N. 
W. 188, 167 Iowa 90; Schwier v. New 
Nork Cent. etc,, Re ‘Cos = 90) IN. Y. 3558 
[aff 12 N.Y.Wkly.Dig. 215]. 

23. Mississippi River Fuel Corpo- 
ration v. Senn, 48 S.W.(2d) 255, 184 


The generally accepted test!* applies to 
conflicting evidence, so that, where fair-minded,*® 
honest,!® impartial,17 reasonable'® men may hon- 


TRIAL 


from it.?8 


z 


[§§ 335-836 


of ultimate facts,22 conclusions,?* or inferences,** 
the question is properly,*® or should’® or must,*7 
be submitted to the jury, and cannot be withdrawn 


[§ 336] (c) Uncontroverted Facts or Evidence?® 


rule, where the 
troverted,*! or 
to the existence 


Ark. 554; Huth v. Dohle, 76 Mo.App. 
671; Finnegan v. Goerke Co., 147 A. 
442, 106 N.J.Law 59; Consolidated 
Traction Co. v. Chenowith, 35 A. 1067, 
61 N.J.Law 554; Edwards v. Chicago, 
M. & St. P. Ry. Co., 110 N.W. 832, 21 
S.D. 504. 

24. U.S.—Slentz v. Western Bank 
Note & Engraving Co. of Chicago, IIL, 
LO) BY 73895 0S -C. CA 535. 

Ala.—Pacific Fire Ins. Co. of New 
York v. Burnett, 102 So. 214, 212 Ala. 
287; Sovereign Camp, Woodmen of 
the World v. Hackworth, 75 So. 463, 
200 Ala. 87. 

Ark.—Bodine v. Penn Lumber Co., 
194 S.W. 226, 128 Ark. 347. 

Conn.—Donovan y. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

N.Y.—Brophy v. Bartlett, 15 N.E. 
368, 108 N.Y. 682 mem; McCann v. 
New York, etc., R. Co., 76 N.Y.S. 684, 
73 App.Div. 306. 

Pa.—Schneider v. Mill Creek Bor- 
ough, 52 Pa.Super. 436; Schweitzer v. 
Williams, 43 Pa.Super. 202. 

S.C.—Campbell v. Life & Casualty 
apn: “et of Tennessee, 152 S.E. 18, 155 
Ca iOlos 

[a] Determination of reasonable- 
ness.—In determining whether evi- 
dence from which it is claimed con- 
flicting inferences may be drawn 
should be submitted to the jury, the 
court should judge the reasonable- 
ness of the inferences in the light of 
the evidence as weighed by its ex- 
perience and knowledge of events. 
Donovan v. Connecticut Co., 84 A. 
288, 86 Conn. 82. 

[b] Where evidence is conjectu- 
ral. Fact question should not be left 
to jury, where evidence, though war- 
ranting different inferences, is con- 
jectural. Martel v. Hall Oil Col, 255 
P. 3, 36 Wyo. 166,52. A.L:R. 91 [den 
reh 253 P. 862, 36° Wyo. 166, 52 A.L.R. 


91]. 

25. Slentz v. Western Bank Note & 
Engraving Co. of Chicago, Ill., 180 F. 
Be) TMOG CROHNS olaisils5 

26. Ala.—Pacific Fire Ins. Co. of 
New York y. Burnett, 102 So. 214, 212 
Ala. 287; Sovereign Camp, Woodmen 
of the World v. Hackworth, 75 So. 463, 
200 Ala. 87. 

Ark.—Bodine vy. Penn Lumber Co., 
194 S.W. 226, 128 Ark. 847; Missis- 
sippi River Fuel Corporation v. Senn, 
43 S.W.(2d) 255, 184 Ark. 554. 
rie v. Dohle, 76 Mo.App. 

N.J.—Finnegan v. Goerke Co., 147 
A. 442, 106 N.J.Law 59; Consolidated 
Traction Co. v. Chenowith, 35 A. 1067, 
61 N.J.Law 554. 

N.Y.—Brophy v. Bartlett, 15 N.E. 
368, 108 N.Y. 682 mem [rev 37 Hun 
642]; Schwier v. New York Cent., 
ete. Ra 'Co.,.790, N.Y. bbe. [att 12) Nay 
Wkily.Dig. 215]. 

S.C.—Campbell v. Life & Casualty 
Ins. Co. of Tennessee, 152 S.H. 18, 155 
SHOP se) 

S.D.—Edwards v. Chicago, M. & St. 
PB; Ry. Co., 110 Nowe 8382021 -Sipi504: 

27. Engstrom v. Canadian North- 
ern Ry. Co., 291 F. 736 [rev on other 
grounds 299 FE. 929]; Sanderson v. 
Chicago, M. & St. P. Ry. Co., 149 N.W. 
188, 167 Iowa 90. 

[a] Duty.—Where inferences to 
be drawn from the evidence upon ma- 
terial propositions are conflicting, it 
is the imperative duty of the court to 
submit questions of fact to the jury 
for their determination. McCann v. 
New York, etc., R. Co., 73 App.Div. 


—aa. Province of Court and Jury. Ass a general 


facts are uncontradicted,*?° uncon- 


undisputed,?? or where there is no 


306, 76 N.Y.S. 684. 

28. Schneider v. Mill Creek Bor- 
ough, 52 Pa.Super. 436. ‘J 

29. Reasonable time as question 
of law for court where facts are un- 
disputed or admitted see infra § 357. 

30. Ala.—Weller & Co. v. Camp, 52 
So. 929, 169 Ala. 275, 28 L.R.A.N.S. 


1106. 
Picha, 195 N.W. 


Minn.—Kasal y. 
280, 156 Minn. 446. 

Mo.—Russell v. St. Louis & S. F. R. 
Co., 161 S.W. 638, 175 Mo.App. 457. 

N.J.—Morril v. Morril, 142: A. 337, 
104 N.J.Law 557, 60 A.L.R. 102; Ven- 
dola v. Public Service Ry. Transp. 
Co., 1386 A. 415, 5 N.J.Misc. 285. 

N.Y.—Jerome vy. Queen City Cycle 


Co. SIAN. 4855, L6Sp IN. Ye 352s eine 
kela v. Booras, 194 N.Y.S. 850. 
Tex.—Broadway vy. Miller, (Civ. 


App.) 288 S.W. 627. 

[a]. Other statement.—It was er- 
ror to assume conflict in evidence, 
where the evidence, although slight, 
was uncontradicted. Modern Wood- 
men of America v. Lemonds, 278 S.W. 
532, 212 Ky. 83. 

31. Mo.—Richey v. Woodmen of 
oe World, 146 S.W. 461, 163 Mo.App. 

N.J.—Union Garage Co. v. Wilner, 
128 A. 161, 101 N.J.Law 362; Doyon 
v. Massoline Motor Car Co., 120 A. 
204, 98 N.J.Law 540; Keeney v. Del- 
aware, L. & W. R. Co., 94 A. 604, 87 
N.J.Law 505. 

N.Y.—Sherry v. New York Cent. & 
H. R. R. Co., 10 N.H. 128, 104 N.Y. 652, 
1 Silv.App. 319. 

20 Ohio 


Ohio.—Gillilan y. 
N.P.N.S. '5'81.. 

Pa.—Neal v. Buffalo, R. & P. Ry. 
Co., 1387 A. 453, 289 Pa. 313; Wood v. 
Philadelphia Rapid Transit Co., 104 
A. 69, 260 Pa. 481, L.R.A.1918F 817. 

Tex.—Snouffer v. Heisig, 130 S.W. 
912, 62 Tex.Civ.App. 81. 

32. U.S.—Mosheuvel v. District of 
Columbia, 191 U.S: 247; 24 S.Ct.257, 
48 L.Ed. 170; American Nat. Bank of 
Sapulpa, Okl. v. Bartlett, 40 F.(2d) 21 
(no substantial dispute); Bell v. Car- 
ter, 164 F. 417; 90 C.C.A. 5655, 19 L. RUA. 
N.S. 833. 

Ariz.—Yates v. Russell, 180 P. 910, 
20. Ariz. 338. 

Ark.—McGill v. Miller, 37 S.W.(2d) 
689, 183 Ark. 585; Chicago, R. lL. & 
P. Ry. Co. v. Daniel, 273 S.W. 15, 169 
Ark. 23; St. Louis, I. M. & S. Ry. Co. 
v. Coleman, 135 S.W. 338, 97 Ark. 438. 

Colo.—Colorado Midland Co. vy. 
Brady, 101 P. 62, 45 Colo. 203. 

Conn.—Connors v. Connolly, 86 A. 
600, 86 Conn. 641, 45 L.R.A.N.S. 564. 

D.C.—Catholic University of Amer- 
ica v. Waggaman, 32 App.D.C. °307; 
Barstow v. Capital Traction Co., 29 
App.D.C. 362; Jennings v. Philadel- 
phia, ete, R. Co., 29 App.D.C..219, 10 
Ann.Cas. 761. 

Idaho.—Palmer v. J. A. Terteling & 
Sons, 16 P.(2d) 221; Oregon Short 
Line R. Co. v. Mountain States Tel., 
etc., Co., 237 P. 281, 41 Idaho. 4° Wal, 
Rawleigh Co. v. Van Duyn, 188 P. 945, 
32 Idaho 767. j 

Ind.—Smetanka y. Inland Steel Co., 
158 N.E. 909, 86 Ind.App. 578; Looney 
v. Prest-O-Lite Co., 117 N.E. 678, 65 
Ind.App. 617; Valparaiso v. Schwerdt, 
82 N.H. 923, 40 Ind.App. 608; Chica- 
go, T. & L. R. Co. v. Martin, 65 N.E. 
591, 31 Ind.App. 308. 

Iowa.—Vichery v. Armstead, 180 N. 
W. 893, 190 Iowa 803; Sanderson v. 
Chicago, M. & St. P. Ry. Co., 149 N. 
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substantial®* conflict®+ or substantial doubt?> in the 
evidence, or where the facts are admitted,?* or 
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self,*° 


conceded,** or are conclusive on a party,?® or are 


W. 188, 167 Iowa 90. 

Ky.— Louisville & N. Ri Co. v. 
Brandenburg, 270 S.W. 1, 207 Ky. 689; 
Stratton v. Northeast Coal Cor, 175 
S.W. 332, 164 Ky. 299. 

Me.—Tomlinson y. Clement Bros., 
154 A. 355, 130 Me. 189. 

Mich. —Wight v. H. G. Christman, 
221 N.W. 314, 244 Mich. 208; Trudeau 
v. Bolvin, 123 N.W. 31, 158 Mich. 585; 
Putnam v. Phoenix Preferred Acc. Ins. 
Co., 118 N.W. 922, 155 Mich. 134, 

Mo.—Cornovski vy. St. Louis Trans- 
it? Co.,- 106- “SEW. 515° 207° Mo. 263; 
Deschner vy. St. Louis & M. R. R. Co., 
98 S.W. 737, 200 Mo. 310; Berry v. 
Missouri Pac. R. Co., 25 S.W. 229, 124 
Mo. 223. 

Mont.—Old Kentucky Distillery v. 
Stromberg-Mullins Co., 169 P. 734, 54 
Mont. 285. 

Neb.—Sovereign Camp W. O. W. v. 
Hruby, 96 N.W. 998, 70 Neb. 5. 

N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102; 
Whitehead v. Moch, 94 A. 812, 87 N. 
J.Law 725; Bower v. Bower, 74 A. 
522, 78 N.J.Law 387; McCarthy v. 
Metropolitan Life Ins. Co., 69 A. 170, 
75 N.J.Law 887; Belcher v. Manches- 
ter Bldg., etc., Assoc.; 67 A. 399, 74 
N.J.Law 833; Sica ve Home Ins. Co. 
of New York, 148 A. 170, 8 N.J.Misc. 
35 


N.Y.—Tousey v. Hastings, 86 N.E. 
831, 194 N.Y. 79; Ochsenbein v. Shap- 
ley, 85 N.Y. 214; Appleby v. Astor 
E.- Ins, Co); 54 N.¥<72533’Glicman-v; 
Barker Painting Co., 238 N.Y.S. 419, 
227 App.Div. 585; Wuneh v. Shan- 
land, 69 N.Y.S. 349, 59 App.Div. 482. 

N.D:—Clair v. Northern Pac. Ry. 
Co., 132 N.W. 776, 22 N.D. 120. 

Ohio.—Vignola v. New York Cent. 
Be OOs HolleNe Has o ts LOZ ODIOS ti LO a5 
Cincinnati Gas, etc., Co. v. Archdea- 
CORT AaS, IN. E8252 80) Ohio Sta2 
Miller v. Uhl, 174 N.E. 591, 37 Ohio 
App. 276. 


Pa.—kKosson v. West Penn Power 
Co, 2141 2A, 27345293. Pa. 3. 

S.C.—Chartraud v. Southern Ry. 
Co., 67 So. 741, 85 S.C. 479; McLean v. 
Atlantic Coast Line R. Co., 61 S.E. 
900, 1071, 81 S.C. 100, 128 Am.S.R. 
892, 18 L.R.A.N.S. 768. 

Tex.—Magnolia Petroleum Co. v. 
Beck, (Civ.App.) 41 S.W.(2d) 488; 
Sewall Paint & Glass Co. of Texas v. 
Booth Lumber & Loan Co., (Civ.App.) 
34 S.W.(2d) 650 [aff (Commn.App.) 
50 S.W.(2d) 793]; Livezey v. Putnam 
Supply Co., (Civ.App.) 30 S.W.(2d) 
902; Chaison v. Stark, (Civ.App.) 29 
S.W. (2d) 500 [rev on other grounds 
(Commn.App.) 50 S.W.(2d) ta 
Meyer v. Viereck, (Civ.App.) 286 S.W 
894; Guerra v. Garcia, (Civ. App.) 258 
S.W. 531; Turbeville v. Book, (Civ. 
App.) 226 S.W. 814. 

Vt.—Crichton v. Barrows Coal Co., 
139 A. 252, 100 Vt. 460. 

Wash.—McDougall v. O’Connell, 
130 P. 362, 72 Wash. 349 [mod on oth- 
er grounds 131 P. 204, 72 Wash. 349]. 

W.Va.—Huminsky v. Gary Nat. 
Bank, 150 S.E. 9, 107 W.Va. 658. 

Wis.—American Timber Holding 
Co. v. Christensen, 238 N.W. 897, 206 
Wis. 25; Rohan Motor Co. v. Indus- 
trial Commission of Wisconsin, 205 
N.W. 930, 188 Wis. 223; Cawley Vv. La 
Crosse City Ry.1Co.,; 77 N.W. L795 LOL 
Wis. 145; Morrison Va Madison, 71 
N.W. 882, 96 Wis. 452. 

See Simmons Motor Co. v. Dudley, 
196 Ill.App. 329. 

[a] Exceptions.—(1) Ultimate 
deduction from undisputed facts may 
be a jury question. Albritton v. Com- 
merce Farm Credit Co., (Tex.Civ. 
App.) 9 S.W.(2d) 193. (2) However 
clear and indisputable may be the 
proof when it depends on oral testi- 
mony, it is the province of the jury 
to decide, under instructions from the 
court. Coyne v. Lackawanna Coun- 
ty, 538 Pa.Super. 603. 


[b] When defendant introduces 
no evidence (1) it cannot therefore 
be said that plaintiff’s evidence was 
undisputed (Peycke Bros. Commis- 
sion Co. vy. Lehigh Valley R. Co., (Mo. 
App.) 224 S.W. 71); (2) nor does it 
entitle him to shave his evidence 
deemed conclusive (Meardon v. Iowa 
City, 126 N.W. 939, 148 Iowa 12). (3) 
So plaintifé is entitled to the verdict 
on an issue presented by replication 
proved without dispute. West v. 
Federal Automobile Ins. Ass’n, 116 
So. 898, 22 Ala.App. 467. 

[ce] Other statements. —(CG) Where 
the legal effect of evidence is not met 
by opposing evidence and is not dis- 
credited. Bossom y. Gillman, 70 So. 
364,70 Fla. 310. (2) Where evidence 
is one way. Cornovski v. St. Louis 
Transit Co., 106 S.W. 51, 207 Mo. 263. 

33. Harmon y. Barber, 247 F. 1, 159 
C.CVA. 219 [cert' den '38 S.Ct. 335, 246 
US: 666, -62)°L. Eid: 929]; Hart ‘v. 
Northern Pac. Ry. Co., 196 F. 180, 116 
C.C.A. 12; Muskogee Land Co. v. 
MAINS. 6 dah 99d CUCUAL OAS eG 
Ann.Cas. 387; Kleckner vy. Central R. 
re of New Jersey, 102 A. 141, 258 Pa. 

34. U.S—Hayes Wheel Co. v. 
American Distributing Co., 257 F. 881, 
169 CCA.” 31 frev’ 250° EF. 109) cert 
ce S.Ct. 18, 250 U.S. 672, 63 L.Ed. 

Idaho.—White v. Village of Soda 
Springs, 266 P. 795, 46 Idaho 153. 

Mo.—Douglas v. Metropolitan Life 
Ins Co;, CAppey 7297 Swe sit 

Neb.—Craig v. Chicago, St. P., M. & 
O. R.‘Co., 150 N.W. 374, 97 Neb. 426; 
Schriverick v. R. J. Gunning Co., 78 
N.W. 460, 58 Neb. 29 [rev on other 
grounds 80. N.W. 264, 39 Neb. 73]. 

N.Y.—Lomer v. Meeker, Zw INGNe 
361; Hesse v. Gude Bros. -Kieffer Cos 
170 N.Y.S. 211; Harris v. St. Paul 
Fire & Marine Ins. Co., 126 N.Y.S. 118. 

Ohio.—Gillilan y. Spring, 20 Ohio N. 
P.N.S; 581. 

Okl.—Johnson y. Davis, 293 P. 197, 
146 Okl. 170 

Or. —Crawford v. Cobbs & Mitchell 
CO, cot me LOZ Or 628 Lath 25 oui. 
3, 121 Or. 628]; Clarke-Woodward 
Drug Co. v. Hot Lake Sanitorium Co., 
146° P.) 135, 75. Or. 234. 

Va.—City of Richmond y. Jeter, 141 
S.E. 260, 149 Va. 235. 

Wis.—Ballard vy. Archambault, 186 
N.W. 622, 176 Wis. 217. 

[a] Other statement.—When facts 
are certain. Davis v. Rodgers, 124 
SsE 4085) 139) aViain. OL 8. 

[b] Scintilla rule does not apply. 
Devs v. Rodgers, 124 S.E. 408, 139 Va. 
618. 

35. Amok Gold Mining Co. v. Can- 
ton Ins. Office, 171 P. 1098, 36 Cal. App. 
265; Sturtz v. Delaware, L. & W. R. 
Co., 74°A..30,-225 Pa. 249, 

[al Mere suspicion of the untruth 
of uncontradicted positive testimony 
is insufficient to take the case to the 
Alois v. Bull, 1386 A. 4438, 48 


‘Tb J Other statement.—W here 
facts are simple and evidence certain. 
Kenyon vy. Bloeser, 100 Pa.Super. 25. 

36. Ky.—Stratton - v. Northeast 
Coal Co., 175 S.W. 332, 164 Ky. 299. 

Miss.—Thigpen v. Mississippi Cent. 
R. Co,, 32, Miss. 347, 

Mo.—Cowell v. Employers’ Indem- 
nity Corporation, 34 S.W.(2d) 705, 326 


Mo. 1103; Gooden v. Modern Wood- 
men of America, 189 S.W. 394, 194 
Mo.App. 666. 


N.C.—Harton v. Forest City Tel. 
Co., 59 S.E. 1022, 146 N.C. 429, 14 LR 
A.N.S. 956, 14 Ann.Cas. 390. 

Ohio.—Miller v. Uhl, 174 N.E. 591, 
37 OhioApp. 276. 

Pa.—MeMillin y. Titus, 72 A. 240, 
222 Pa. 500. 

S.C.—Chartrand v. Southern Ry. 
Co., 67 -S.BH. 741, 85 S.C. 479. 


_[a]. Not  admission.—The mere 
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found by the jury,*® or where the thing proves it- 
or where but one conclusion*? 


or infer- 


fact that defendant’s conductor tes- 
tified that the slush was removed 
from the car steps at a certain point, 
and was not contradicted, does not 
have the effect of an admission, but 
may be passed upon by the jury. 
Craig v. United Rys. Co. of St. Louis, 
158 S.W. 390, 175 Mo.App. 616. 

[b] Where defendant offers no 
evidence to meet the case made by 
plaintiff's evidence, and allows the 
case to go to the jury on the facts so 
established, such defendant thereby 
admits the truth of such facts. Co- 
ae v. City of Chicago, 197 Ill.App. 
Bl 

[c] Rule applied.—Where the wit- 
nesses of a party are supported by 
the witnesses of the adverse party, 
the uncontradicted facts must be 
deemed proved. Richey v. Woodmen 
of the World, 146 S.W. 461, 163 Mo. 


Rule inapplicable. — United 
States Cast Iron Pipe & Foundry Co. 
v. Granger, 55 So. 244, 172 Ala. 546. 

37. Ryan v. Progressive Grocery 
Stores, 175 N.E. 105, 255 N.Y. 388, 74 
A.LR...3393 Sparten Mills v. Davis, 
119 S.E. 905, 126.S.C. 312. 

38. Baxter v. New England Marine 
Ins. Co., 7 Mass. 275; Gooden v. Mod- 
ern Woodmen of America, 189 S.W. 
394, 194 Mo.App. 666; McLean y. At- 
lantic Coast Line R. Co., 61 S.E. 900, 
1071, 81 S.C. 100, 128 Am.S.R. 892, 18 
L.R.A.N.S. 763; Snouffer vy. Heisig, 
130 S.W. 912, 62 Tex.Civ.App.. 81. 

39. Chicago Gen. R. Co. v. Nova- 
eck, 94 Ill.App. 178; Harton v. Forest 
City Tel. )Co.;-59' -S. By °1022,°146 N.C. 
bet 14 L.R.A.N.S. 956, 14 Ann.Cas. 


40. Cornovski v. St. Louis Transit 
Co., 106 S.W. 51, 207 Mo. 268. 

41. U.S.—Bell v. Carter, 164 F. 417, 
90) .GICZA5 55; /OmaeR AUN: Si Sos. 

Ala.—Western Union Telegraph Co. 
v. Perry, 56 So. 824, 3 Ala.App. 247; 
Birmingham Ry., Light & Power Co. 
v. Murphy, 56 So. 817, 2 Ala.App. 588. 

Ark.—Chicago, R. I. & P. Ry. Co. 
v. Daniel, 273 S.W. 15, 169 Ark. 23; 
St. Louis, I. M. & S. Ry. Co. v. Cole- 
man, 185 S.W. 338, 97 Ark. 438. 


Colo.—Colorado Midland Co.° v. 


| Brady, 101 P. 62, 45 Colo. 203. 


Ga.—Southern Pac. Co. v. Di Cris- 
tina; 137 S.E. 79, 36 Ga.App. 433. 

Idaho.—Scrivner vy. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334; 
Pilmer v. Boise Traction Co., 94 P. 
432, 14 Idaho 327, 125 Am.S.R. 161, 15 
L.R.A.N.S. 254. 

Ind.—Valparaiso v. Schwerdt, 82 
N.B. 9238, 40 Ind.App. 608; Chicago, 
T. & L. R. Co. v. Martin, 65 N.E. 591; 
31 Ind.App. 308. 

Iowa.—Harvey v. Knowles Storage 
& Moving Co., 244 N.W. 660; Vichery 
eon eee 180 N.W. 8938, 190 Iowa 

Ky.—Stratton w pie ted Coal 
Co., 175 S.W. 332, 164 Ky. 299 

Mich. —Putnam vy. 'Phoenix Pre- 
ferred Acc. Ins. Co., 118 N.W. 922, 155 
Mich. 134. 

Mo.—Cornovski v. St. Louis Transit 
Co., 106 S.W. 51, 207 Mo. -263; Willis 
v. City of Browning, 166 S.W. 1070, 
179 Mo.App. 233; Russell vy. St. Lou- 
is *& STHRY IRE-Co.; 164 “Saw. 638) 675 
Mo.App. 457. 

Mont.—Old Kentucky Distillery v. 
Stromberg-Mullins Co., 169 P. 734, 54 
Mont. 285. 

Neb.—Rogers v. Marriott® 82 NW. 
24) fee Neb. 759. 

N.H.—Lee v. Chamberlain, 148 A. 
466, 84 N.H. 182. 

N.J.—Potoker v. Klein, 143 A. 375, 
105 N.J.Law 183. 

AT eOte hoe v. Shapley, 85 N. 

Or.—Crawford v. Cobbs & Mitchell 
Co., 9257 P.. 16, 121 Or, 628° Laff 253 -P. 
3; 121 Or. 6283. 

Pa.—Sturtz v. Delaware, L. & W. R. 
Co., 74 A. 30,.225 Pa, 249. 
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ence*2 is reasonably possible from the evidence, the | question is one of law*? for the trial court,** and not 


Tex.—Chaison v. Stark, (Civ.App.) 
29 S.W.(2da) 500 [rev on other grounds 
(Commn.App.) 50 S.W.(2d) 776]; 
Zimmerman y. Baugh, (Civ.App.) 161 
S.W. 948. 

Va.—Brown v. Thomas, 92 


S.E. 977, 
120 Va. 763. 

42. 'U.S.—Mosheuvel v. District of 
Columbia 2Z4uS Ct 791 CUS 2a 
48 L.Ed. 170; Chicago & N. W. Ry. 
Conv UU 2e4 e221 48) Cr CwA 74: 
Hart v. Northern Pac. Ry. Co., 196 RK. 
USOmet Ome. Gra. 2: 

Ala.—Weller & Co. v. Camp, 52 So. 
227 169 Ala. 275, 28 L.R.A.N.S. 1106. 

D.C.—Crane v. Postal Telegraph- 
Cable Co., 48 App.D.C. 54; Catholic 
University of America v. Waggaman, 
32 App.D.C. 307; Barstow v. Capital 
Traction Co., 29 App.D.C. 362; Jen- 
nings v. Philadelphia, etc., R. Co., 29 
App.D.C. 219, 10 Ann.Cas. 761. 

Ind.—Roots v. Tyner, 10 Ind. 87; 
Town of Monticello v. Condo, 94 N.E. 
893, 47 Ind.App. 490; Gaston v. Bailey, 
53 N.E. 1021, 24 Ind.App. 24. 

Iowa.—Sanderson v. Chicago, M. & 
St. P. Ry. Co., 149 N.W. 188, 167 Iowa 


90. 

Me.—Gravel v. Le Blanc, 162 A. 
Pee Weed v. Clark, 109 A. 8, 118 Me. 

Mass.—Baker v. Ratkiewicz, 175 N. 
EB. 635, 275 Mass. 174. 

Mich—Putnam v. Phoenix Pre- 
ferred Acc. Ins. Co., 118 N.W. 922, 155 
Mich. 134. 

Mo.—Berry v. Missouri Pac. R. Co., 
25 S.W. 229, 124 Mo. 228. 

Neb.—Gund vy. Roulier, 188 N.W. 
185, 108 Neb. 589 [rev on other 
grounds 190 N.W. 220, 108 Neb. peas 
Craig v. Chicago, St. P., M. & O. 
Co., 150 N.W. 374, 97 Neb. 426; Son. 
ereign Camp W. of W, v. Hruby, 96 
N.W. 998, 70 Neb. 5; /Schriverick v. 
Red. Gunning Co,, 73 N.W. 460, 58 
Neb. 29 [rev on other grounds 80 N. 
W. 264, 59 Neb. 73]. 

N.J.—Bower v. Bower, 74 A. 522, 78 
N.J.Law 387; McCarthy v. Metropol- 


itanl Life Ins. Co., 69 A> 170,75 NJ. 
Law 887. 

N.Y.—Jerome vy. Queen City Cycle 
Co., 57 N.E. 485, 163 N.Y. 351; Och- 
senbein v. Shapley, 85 N.Y. 214; 
Hesse v. Gude Bros.-Kieffer Co., 170 
INDY... 22’. 

N.D.—Clair v. Northern Pac. Ry. 


Cor, 132 INOW 06,022: N.D. 120) 
Or.—Judson v. Bee Hive Service 
Con 29ks Pp0 50,8136; Or sie 4G REA, 
944 [rev 294 P. 388, 136 Or. 1]. 
Pa.—Neal v. Buffalo, R. & P. Ry. 
Cor US 7A 453; 1289) Pan siis: 
S.C.—Sparten Mills v. Davis, 119 S. 
He 9055) 126 (S:C. 1312): Bushardtitys 
Wnited/ anv Cos 103 -SiH.687, 1121 
S.C. 324; Howell v. Atlantic Coast 
Line Ry. Co:;.83°S:E. 639) 99'S.C. 417; 
McLean vy. Atlantic Coast Line R. 
Co., 61 S.H. 900, 1071, 81 S.C. 100, 128 
Am.S.R. 892, 18 L.R.A.N.S. 763. 


Tex. —Edelbrock v. Farmer, (Civ. 
App.) 43 S.W.(2d) 456; Margules v. 
Terry, (Civ.App.) 273 S.W. 690; 


Beas v. House, (Civ.App.) 222 S.W. 
Vt.—Crichton v. Barrows Coal Co., 
139 A. 252, 100 Vt. 460. 


Va.—Davis v. Rodgers, 124 S.E. 
408, 139 Va. 618. 
Wis.—American Timber Holding 


Co. v. Christensen, 238 N.W. 897, 206 
Wis. 25; Cawley v. La Crosse City 
Ry. Co., 77 Now. 179, 101 Wis: 145. 

[a] Other statements.—(1) Infer- 
ences are all one way. Morrison v. 
Madison, 71 N.W. 882, 96 Wis. 452. 
(2) Where the inference is one which 
admits of no doubt (Belcher v. Man- 
chester Bldg., etc., Assoc, 67 A. 399, 
74 N.J.Law 833; Sica-v. Home Ins. 
Co. of New York, 148 A. 170, 8 N.J. 
Mise. 35; Sessions Vv. Newport, 23 
Was Se) (3) so that it will strike all 
pee alike (Sessions v. Newport, su- 
pra 

Inferences from evidence generally 
see infra § 338. 


43. U.S.—Mosheuvel v. District of 
Columbia, 24 S.Ct. 57, 191 U.S. 247, 
48 L.Ed. 170; American Nat. Bank of 
Sapulpe, Okl., v. Bartlett, 40 F.(2d) 

21; Harmon v. Barber, 247 FB. ee Log, 
C.C.A.. 219 [cert den 38 S.Ct. 335, 246 
U.S: 666, 62 (1.Hd., 9291; Chicago & 
N. W. Ry. Conve UneSi5 234 F. 272, 148 
CCA, 14 Hartive Northern Rac: 
Ryn Com, 196) Ryo L800) h16. CC Arie 
Muskogee Land Co. v. Mullins, 165 F. 
179, 91 8C.C.A.: 213, 16) Amn.Cas: 387; 
Bellaws Carter, 1642n. 4175" 9:0) Ci CoAs 
555, 19 L.R.A.N.S. 838. 

Ala.—Weller & Co. v. Camp, 52 So. 
929, 169 Ala. 275, 28 L.R.A.N.S. 1106; 
Birmingham Ry., Light & Power Co. 
v. Murphy, 56 So. 817, 2 Ala.App. 588. 

Ark.—McGill v. Miller, 37 S.W.(2da) 
689, 188 Ark. 585. 

Conn.—Connors v. Connolly, 86 A. 
600, 86 Conn. 641, 45 L.R.A.N.S. 564. 

D.C.—Catholie University of Amer- 
ica v. Waggaman, 32 App.D.C. 307; 
Barstow v. Capital Traction Co., 29 
App.D.C. 362; Jennings v. Philadel- 
phia, iete., R. Co., 29. App. D.C, 219,10 
Ann.Cas. 761. 

Fla.—Bossom v. Gillman, 70 So. 364, 
70 Fla. 310. 

Idaho.—Oregon Short Line. R. Co. 
v. Mountain States Tel., etc., Co., 237 
P. 281, 41 Idaho 4. 


Ill.—Chicago Gen. R. Co. v. No- 
vaeck, 94 Ill.App. 178. But see Sim- 
mons Motor Co. v. Dudley, 196 Ill. 


App. 329. 

Ind.—Looney v. Prest-O-Lite Co., 
117 N.E. 678, 65 Ind.App. 617; Val- 
paraiso v. Schwerdt, 82 N.E. 923, 40. 
Ind.App. 608; Chicago, I. & L. R. Co. 
Veg Mere 65 N.E. 591, 31 Ind.App. 

Iowa.—Harvey v. Knowles Storage 
& Moving Co., 244 N.W. 660. 

Me.—Gravel v. Le Blanc, 162 A. 
ieee Weed v. Clark, 109 A. 8, 118 Me. 


Mich.—Wight v. H. G. Christman 
Co., 221 N.W. 314, 244 Mich. 208; Put- 
nam v. Phoenix Preferred Ace. Ins. 
Co., 118 N.W. 922, 155 Mich. 134. 

Mo.—Berry v. Missouri Pac. R. Co., 
25 S.W. 229, 124 Mo. 223; Douglas v. 
Metropolitan Life Ins. Co., (App.) 297 
S.W. 87; Gooden v. Modern Woodmen 
Pia ik 189 S.W. 394, 194 Mo.App. 

Mont.—Old Kentucky Distillery v. 
Stromberg-Mullins Co., 169 P. 734, 54 
Mont. 285. 

Neb.—Sovereign Camp W. of W. v. 
Hruby, 96 N.W. 998, 70 Neb. 5; Rog- 
ers v. Marriott, 82 N.W. 21, 59 Neb. 
759; Schriverick v. R. J. Gunning Co., 
78 N.W. 460, 58 Neb. 29 [rev on other 
grounds 80 N.W. 264, 59 Neb. 73]. 

N.J.—Morril v. Morril, 142 A. 3387, 
L044) IN. Jee wab ole, 60) ARR LOZ: 
Whitehead v. Moch, 94 A. 812, 87 N. 


J.Law 725; McCarthy v. Metropoli- 
tan Lifes ins) Cor, 692A.) Or T5ieINed. 
Law 887; Belcher v. Manchester 


Bldg., etc., Assoc., 67 A. 399, 74 N.J. 
Law 833; Sica v. Home Ins. Co. of 
New York, 148 A. 170, 8 N.J.Misc. 35. 

N.Y.—Jerome v. Queen City Cycle 
Co., 57 N.E. 485, 1638 N.Y, 351; Och- 
senbein v. Shapley, 85 N.Y. 214; 
Hesse v. Gude Bros.-Kieffer Co., 170 
N:Y-S. (211: Harris vy. St. Paul® Bire 
& Marine Ins. Co., 126 N.Y.S. 118. 
But see Tousey v. Hastings, 86 N.E. 
831, 194 N.Y. 79 (question of fact). 

Ohio.—Vignola v. New York Cent. 
R. Co., 1381 N.E. 357, 102 OhioSt. 194. 

Or.—Clarke-Woodward Drug Co. v. 
Hot Lake Sanitorium Co., 146 P. 135, 
75 Or. 234. 

S.C.—Sparten Mills v. Davis, 119 S. 
BE. 905, 126 S.C. 312; Bushardt’ v: 
United Inv. Co:, 113) Sim. 637, 121°S'e 
324; Howell v. Atlantic Coast Line 
Ry. Co., 88 S.E. 639, 99 S.C. 417; Me- 
Lean v. Atlantic Coast Line R. Cou, 
61 S.H. 900, 1071, 81 S.C. 100, 128 Am. 
S.R. 892, 18) LR AUN SeaT6ss 

Tex,.—Magnolia Petroleum Co. v. 
Beck, (Civ.App.) 41 S.W.(2d) 488; 
Chaison vy. Stark, (Civ.App.) 29 S.W. 


(2d) 500 [rev on other grounds 
(Commn.App.) 50 S.W.(2d) 776]; 
Broadway v. Miller, (Civ.App.) 288 


S.W. 627; Margules _v. Terry, (Civ. 
App.) 273 -S.W. 690; Guerra v. Garcia, 
(Civ.App.) 258 S.W. 531; Turbeville 
v. Book, (Civ.App.) 226 S.w. 814; 
House v. House, (Civ.App.) 222 S.W. 
3223, Zimmerman vy. Baugh,  (€iv. 
App.) 161 S.W. 943. 

Vt.—Crichton v. Barrows Coal Co., 


139 A. 252, 100 Vt. 460; Sessions vy. 
Newport, Daa Vitee oe 

Va. i i . Jeter, 141 
S.E. 260, 149 Va. 235; Brown v. Thom- 
as, 92 S.E. 977, 120 Va. 763. 

W.Va Gary Nat. 
Bank, 150 S.E. 9, 107 W.Va. 658. 


Wis.—Rohan Motor Co. v. Industri- 
al Commission of Wisconsin, 205 N. 
W. 930, 188 Wis. 223; Cawley v. La 
Crosse City Ry. Co., 77 N.W. 179, 101 
Wis. 145; Morrison v. Madison, 71 
N.W. 882, 96 “Wis. 452. ‘ 

[a] Other statements.—(1) Appli- 
cation of law to undisputed facts 
raises a question of law. Palmer vy. 
J. A. Terteling & Sons, (Idaho) 16 P. 
(2d) 221. (2) Issue may be dealt 
with as a question of law. Cornovski 
v. St. Louis Transit Co., 106 S.W. 51, 
207 Mo. 263; Deschner v. St. Louis 
& M. R. R. Co., 98 S.W. 737, 200 Mo. 
310. (3) Legal effect is question of 
law. Colorado Midland Co. v. Brady, 
101 BP, 62, 45 Colo. 203;. Smetanka vw. 
Inland Steel Co., 158 N.E. 909, 86 Ind. 
App. 578; Rogers vy. Carey, 47 Mo. 
232, 4 Am.R. 322. 

[b] Rule applied.—(1) Case other- 
wise for jury may be ruled for de- 
fendant, as matter of law, on unat- 
tacked documentary evidence disprov- 
ing liability. Hartig v. American Ice 
Cols iteA2 86 %s.290 Pa. 245 62) hes 
a question of law whether plaintiff is 
the real party in interest. Yates v. 
Russell, 180 P. 910, 20 Ariz. 338. (3) 
Question of notary’s qualification to 
take acknowledgments, is a question 
of law. Cory v. Groves Barnes Lum- 
ber Co., (Tex.Civ.App.) 32 S.W.(2d) 
492. (4) Whether plaintiff, a foreign 
corporation, was doing business in 
Michigan, so as to be subject to the 
taxing laws of Michigan, is a ques- 
tion of law. Hayes Wheel Co. v. 
American Distributing Co., 257 F. 
881, 169 C.C.A. 31 [rev 250 F. 109, and 
cert) den 40 S.Ct. 13, 250 U.S. 672; 63 
L.Ed. 1200]. (5) Where there is tes- 
timony on issue of defendant’s resi- 
dence for service of process, conclu- 
sion deducible therefrom was one of 
law. McGill v. Miller, 37 S.W.(2d) 
689, 1838 Ark. 585. (6) Undisputed 
evidence of defense of limitation is 
a question of law. Sewall Paint & 
Glass Co. of Texas y. Booth Lumber 
& Loan Co., (Tex.Civ.App.) 34 S.W. 
(2d) 650 [aft (Commn.App.) 50 S.W. 
(2d) 793]. (7) Whether undisputed 
facts showed duress is a question of 
law. Glicman vy. Barker Painting Co., 
238 N.Y.S. 419, 227 App.Div. 585. 

44, U.S.—Mosheuvel v. District of 
Columbia, 24 S.Ct. 57, 191 U.S. 247, 
48 L.Ed. 170; Hart v. Northern Pac. 
Ryne Cow 196 F, L8O) 116 ACiGrA rato 
Muskogee Land Co. v. Mullins, 165 
179,192) CGiG At 213) 16sAnniGas. seve 
Bell v. Carter, 164 Rr. 417, 90 C.C.A. 
555, 19 L.R.A.N.S. 833: 

Ala.—Weller & Co. v. Camp, 52 So. 
929, 169 Ala. 275, 28 L.R.A.N.S. 1106; 
Western Union Telegraph Co. v. Per- 
ry, 56 So. 824, 3 Ala.App. 247; Bir- 
mingham Ry, Light & Power Co. v. 
Murphy, 56 So. 817, 2 Ala.App. 588. 

Ark.—MeGill v. Miller, 37 S.W.(2da) 
689, 183 Ark. 585. 

Conn.—Connors v. Connolly, és A. 
600, 86 Conn. 641, 45 L.R.A.N.S. 564. 

D.C.—Crane v. Postal Telegraph- 
Cable Co., 48 App.D.C. 54; Catholic 
University of America v. Wag gaman, 
32 App.D.C. 307; Barstow v. Capital 
Traction Co., 29 App.D.C. 362; Jen- 
nings v. Philadelphia, etc, R. Co., 29 
-App.D.C. 219, 10 Ann.Cas. 761. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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one of fact*® for the jury.*® 


Idaho.—Scrivner v. Boise Payette 
Lumber Co., 268 P. 19, 46 Idaho 334. 

Ind.—Roots v. Tyner, 10 Ind. 87; 
Smetanka v. Inland Steel Co., 158 N. 
E. 909, 86 Ind.App. 578 Town of 
Monticello v. Condo, 94 N.E. 893, 47 
Ind.App. 490; Valparaiso v. Schwerat, 
82 N.E. 923, 40 Ind.App. 608; Chicago, 
I. & L. R. Co. v. Martin, 65 N.E. 591, 
31. Ind.App. 308; Gaston v. Bailey, 
53 N.E. 1021, 24 Ind.App. 24. 

Iowa.—Harvey v. Knowles Storage 
& Moving Co., 244 N.W. 660; Sander- 
son v. Chicago, M. & St. P.-Ry. Co., 
149 N.W. 288, 167 Iowa 90. 

Ky.—Stratton v. Northeast Coal 
Co., 175 S.W. 332, 164 Ky. 299. 

Me.—Tomlinson vy. Clement Bros., 
154 A. 355, 130 Me. 189. 

Mass.—Baxter v. New England Ma- 
rine Ins. Co., 7 Mass. 275. 

Mich.—Trudeau v. Boivin, 123 N.W. 
31, 158 Mich. 585; Putnam v. Phcenix 
Preferred Acc. Ins. Co., 118 N.W. 922, 
155 Mich. 134. 

Miss.—Thigpen v. Mississippi Cent. 
R. Co., 32 Miss. 347. 

Mo. ” Berry v. Missouri Pac. R. Co., 
25 S.W. 229, 124 Mo. 223; Douglas v. 
Metropolitan Life Ins. Co., (App.) 
297 S.W. 87; Gooden v. Modern Wood- 
men of America, 189 S.W. 394, 194 Mo. 
App. 666. 

Neb.—Craig v. Chicago, St. P., M. 
& O. R. Co., 150 N.W. 374, 97 Neb. 
426; Schriverick vy. R. J. Gunning Co., 
78 N.W. 460, 58 Neb. 29 [rev on ‘other 
grounds 80 N.W. 264, 59 Neb. 73]. 

N.J.—Morril v. Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.L.R. 102; Un- 
ion Garage Co. v. Wilner, 128 A. 161, 
101 N.J.Law 3862; Keeney v. Dela- 

uw8& We RCo. 94,4. 604,87 
N.J.Law 505; Bower v. Bower, 74 A. 
522, 78 N.J.Law 387; Belcher v. Man- 
chester Bldg., ete., Assoc., 74 N.J. 
Law 833, 67 A. 399; Sica v. Home Ins. 
Co. of New York, 148 A. 170, 8 N.J. 
Misc. 35. 

N.Y.—Jerome v. Queen City Cycle 
Co., 57 N.E. 485, 163 N.Y. 351; Wunch 
v. Shankland, 69 N.Y.S. 349, 59 App. 
Div. 482; Hesse v. Gude Bros.-Kieffer 
Coe 170 NEY.s..211 harris. St. .eawl 
Fire & Marine Ins. Co., 126 N.Y.S. 118. 

N.C.—Harton vy. Forest City Tel. 
Co., 59 S.B. 1022,.146 N.C, 429, 14° L. 
R.A.N.S. 956, 14 Ann.Cas. 390. 

Or.—Crawford v. Cobbs & Mitchell 
Co. 201 2: 16,0 21-Or: 628 [aft 253, Bb: 
3, 121 Or. 628]; Clarke-Woodward 
Drug Co. v. Hot Lake Sanitorium Co., 
146 PB. 135, 75 Or. 234. 

Pa.—Neal v. Buffalo, R. & P. Ry. 
Co., 137 A. 453, 289 Pa. 313; McMillin 
v. Titus, 72 A. 240, 222 Pa. 500; Ken- 
yon v. Bloeser, 100 Pa.Super. 25. 

S.C.—Spartan Mills v. Davis, 119 S. 
Hae 90501200 S.0. 2255 Bushbarats ve 
United Inv. Co., 113 S.B. 637, 121 S§. 
C. 324; Howell v. Atlantic.Coast Line 
R..Co.,, 82 SE. 639,99 S.C. 417. 

Tex.—Magnolia Petroleum Co. v. 
Beck, (Civ.App.) 41 S.W.(2d) 488; 
Broadway v. Miller, (Civ.App.) 288 S. 
W. 627; Guerra v. Garcia,, (Civ.App.) 
258 S.W. 531; Turbeville v. Book, 
(Civ.App.) 226 S.W. 814; Zimmerman 
v. Baugh, (Civ.App.) 161 S.W. 943; 
Snouffer v. Heisig, 130 S.W. 912, 62 
Tex.Civ.App. 81. 

Vt.—Sessions v. Newport, 23 Vt. 9. 

Va.—Davis v. Rodgers, 124 S.E. 408, 


139 Va. 618; Brown v. Thomas, 92 
S.H. 977, 120 Va. 763. 
W.Va. j Gary Nat. 


Bank, 150 S.E. 9, 107 W.Va. 658. 

Wis.—American Timber Holding 
Co. v. Christensen, 238 N.W. 897, 206 
Wis. 25; Ballard v. Archambault, 186 
N.W. 622, 176 Wis. 217; Cawley v. 
La Crosse ClUV GRY CO., 77 N.W. 179, 
101 Wis. 145; Morrison v. Madison, 
71 N.W. 882, 96 Wis. 452. 

[a] Theory.—Where there is no 
disputed issue of fact and in reason 
no controversy as to the inferences 
to be drawn from the undisputed 
facts, no real question of fact is left 
for the jury to pass upon. Valpa- 
raiso v. Schwerdt, 82 N.E. 923, 40 Ind. 


TRIAL 


App. 608. 

[b] Duty.—(1) The court has the 
duty of declaring the only conclusion 
or finding of fact to be reached from 
a consideration of the undisputed tes- 
timony. Chicago, R. I. & P. Ry. Co. 
v. Daniel, 273 S.W. 15, 169 Ark. 23; 
Fowler v. Hammett, 258 S.W. 392, 162 
Ark. 307; St. Louis, I. M. & S. Ry. Co. 
v. Coleman, 135 S.W. 338, 97 Ark. 438; 
Stratton v. Northeast Coal Co., 175 
S.W. 332, 164 Ky. 299; Russell v. St. 
Louis & S. F. R. Co., 161 S.W. 638, 175 
Mo.App. 457; Morril v. Morril, 142 A. 
337, 104 N.J.Law 557, 60 A.L.R. 102; 
Kosson v. West Penn Power Co., 141 
AS41205 Uber hols aanCo leis Onliais eth © 
duty of the court to determine the 
legal effect of undisputed facts and 
the law applicable to them. Vickery 
v. Armstead, 180 N.W. 893, 190 Iowa 
803; Louisville & N. R. Co. v. Brand- 
enburg, 270 S.W. 1, 207 Ky. 689; Sher- 
ry v. New York Cent. & H. R. R. Co., 
10 N.E. 128, 104 N.Y. 652, 1 Silv. App. 
319. (3) Court is under the duty to 
decide the case if, upon trial, there 
is a Single decisive issue upon which 


there is no conflict in evidence. 
ete. v. Davis, 293 P. 197, 146 Okl. 
[c] Other statements.—(1) The 


court applies the law. Ryan v. Pro- 
gressive Grocery Stores, 175 N.E. 
105, 255 N.Y. 388, 74 A.L.R. 339, Mill- 
er v. Uhl, 174 N.E. 591, 37 OhioApp. 
276; Gillilan v. Spring, 20 Ohio N.P. 
N.S. 81. (2) The court is authorized 
to determine issues of fact and ren- 
der judgment thereon without sub- 
mitting them to the jury. Livezey v. 
Putnam Supply Co., (Tex.Civ.App.) 
30 S.W.(2d) 902. (3) The court is 
not required to discard undisputed 
testimony. Black Mountain Corpora- 
tion v. Partin’s Adm’r, 49 S.W.(2d) 
1014, 243 Ky. 791.. (4) The court 
may assume the existence of a fact. 
Appleby v. Astor F. Ins. Co., 54 N.Y. 
253; Chartraud v. Southern Ry. Co., 
Ot Sog (AL, soba SiCana- 79.8 bC5)i a Dhe 
court must decide a matter. Harmon 
Ve Bae bers 24dq Bel stbo aC. Code 209 
[cert den 38 S.Ct. 335, 246 U.S. 666, 62 
L.Ed. 929]. (6) Where the facts are 
simple and not controverted, their le- 
gal value is for the court. Wood v. 
Philadelphia Rapid Transit Co., 104 
A. 69, 260 Pa. 481, L.R.A.1918F 817. 
(7) The court need only draw con- 
elusions of law. White v. Village of 
Soda Springs, 266 P. 795, 46 Idaho 
153. (8) The court is to declare the 
law. Looney v. Prest-O-Lite Co., 117 
N.E. 678, 65 Ind.App. 617; Clair v. 
Northern Pac. Ry. Co., 132 N.W.. 776, 
22 N.D. 120; Judson v. Bee Hive Auto 
Service Co., 297 P. 1050, 136 Or. 1, 74 
A.L.R. 944 [rev 294 P. 388, 136 Or. 1]. 
[ad] Rule applied.—(1) Riis Fa) 
question of law, the evidence being 
undisputed, ' whether under. given 
facts a party ever owned or acquired 
an interest in certain land. Laufer 
v. Powell, 71 S.W. 549, 30 Tex.Civ. 
App. 604; Oaks v. West (Tex.Civ. 
App.) .64 S.W. 1033.. (2) .: Under an 
option to rescind if dissatisfied at 
the end of a stated period, whether 
notice of rescission was given in a 
reasonable time after the end of the 
period is for the court. McDougall 
Vv.) O’Connell,130 P.. 362, 131 P. 204; 
72 Wash. 349. (3) Whether undis- 
puted facts showed duress is for the 
court. Glicman v. Barker Painting 
Co., 238 N.Y.S. 419, 227 App.Div. 585. 
45. U.S.—Chicago & N. W. Ry. Co. 
Vener eed mk e Gan aS Ode An lias 
Ga.—Southern Pac. Co. v. Di Cris- 
tina, 137 S.E. 79, 36 Ga.App. 433. 
Me.—Weed v. Clark, 109 A. 8, 118 
Me. 466. 
Miss.—Thigpen v. Mississippi 
Cent. R.. Co., 32 Miss. 347. 
Mo.—Cowell v. Employers’ Indem- 
nity Corporation, 34 S.W.(2d) 705, 326 
Mo. 1103. 
Neb.—Gund v. Roulier, 188 N.W. 
185, 108 Neb. 589 [rev on other 
grounds 190 N.W. 220, 108 Neb. 589]. 
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So the rule is other- | wise stated that, where the issue is supported by 


N.Y.—Jerome v. Queen City Cycle 
Con) 5 N.2S:485, 0163) NEY. sbi. Gilie- 
man v. Barker Painting Co., 238 N. 
Y.S. 419, 227 App.Div. 585; Harris v. 
St. Paul Fire & Marine Ins. Co., 126 
N.Y.S- 118. 

$.C.—McLean v. Atlantic Coast 
Line R. Co., 61 S.E. 900, 81 S.C. 100, 
128 Am.S.R. 892, 18 L.R.A.N.S. 763. 

Tex.—Edelbrock v. Farmer, (Civ. 
App.) 43 S.W.(2d) 456; Turbeville v. 
Book, (Civ.App.) 226 S.W. 814. 

Wis.—Rohan Motor Co. v. Indus- 
trial Commission of Wisconsin, 205 N. 
W. 930, 188 Wis. 223. 

[a] Other statement.—Applica- 
tion of the law to undisputed facts 
does not raise a question of fact. 
Palmer vy. J. A. Terteling & Sons, 
(Idaho) 16 P.(2d) 221. 

[b] Rule applied.—Undisputed 
evidence of defense of limitation. 
Sewall Paint & Glass Co. of Texas v. 
Booth Lumber & Loan Co., (Tex.Civ. 
App.) 34 S.W.(2d) 650 [aff (Commn. 
App.) 50 S.W.(2d) 793]. 

46. Cal.—Amok Gold Mining Co. v. 
Canton Ins. Office, 171 P. 1098, 36 Cal. 
App. 265. 

Mass.—Baker v. Ratkiewicz, 175 N. 
E. 635, 275 Mass. 174. 

Minn.—Kasal v. Picha, 195 N.W. 
280, 156 Minn. 446. 

Mo.—Cowell v. Employers’ Indem- 
nity Corporation, 34 S.W.(2d) 705, 326 
Mo. 1103; Gooden v. Modern Wood- 
men of America, 189 S.W. 394, 194 Mo. 
App. 666; Willis v. City of Browning, 
166 S.W. 1070, 179 Mo.App. 233; Rich- 
ey v. Woodmen of the World, 146 8. 
W. 461, 163 Mo.App. 225. 

Neb.—Gund vy. Roulier, 188 N.W. 
185, 108 Neb. 589 [rev on other 
grounds 190 N.W. 220, 108 Neb. 589]. 

N.H.—Lee v. Chamberlain, 148 A. 
466, 84 N.H. 182. 

N.J.—Potoker v. Klein, 143 A. 375, 
105 N.J.Law 1838; Union Garage Co. 
v. Wilner, 128 A. 161, 101 N.J.Law 
362; Doyon v. Massoline Motor Car 
Co., 120 A. 204, 98 N.J.Law 540; 
Keeney v. Delaware, L. & W. R. Co., 
94 A. 604, 87 N.J.Law 505; Gash v. 
Dairymen’s League Co-op. Ass’n, 163 
A. 147, 10 N.J.Misec. 1228; Vendola v. 
Public Service Ry. Transp. Co., 136 
As) 415, .5) Na Miser 2:85. 

N.Y.—Jerome v. Queen City Cycle 
Co., 57 N.E. 485, 163 N.Y. 351; Wunch 
v. Shankland, 69 N.Y.S. 349, 59 App. 
Has 482 [dism 62 N.E. 1102, 170 N.Y. 
573). 

Or.—Clarke-Woodward Drug Co. v. 
Hot Lake Sanatorium Co., 146 P. 135, 
75 Or. 234. 

Pa.—Neal v. Buffalo, R.. & P. Ry. 
Co.,; 187 vA. 458% (289), Pall “Sturtz 
v. Delaware, L. & W. R. Co., 74 A. 30, 
225 Pa. 249. ‘ 

Tex.—Magnolia Petroleum Co. v. 
Beck, (Civ.App.) 41 S.W.(2d) 488; 
Guerra v. Garcia, (Civ.App.) 258 S., 
W. 531; Turbeville v. Book, (Civ. 
App.) 226 S.W. 814. 

Va.—Davis v. Rodgers, 124 S.E. 408, 
139 Va. 618. 

W.Va.—Huminsky v. Gary Nat. 
Bank, 150 S.E. 9, 107 W.Va, 658. 

Wis.—Rohan Motor Co. v. Indus- 
trial Commission of Wisconsin, 205 
N.W. 930, 188 Wis. 223. 

[a] Not duty of jury. —Louisville 
& N. R. Co. v. Brandenburg, 270 S.W. 
1, 207 Ky. 689. 

[b] Other statements.—(1) The 
court cannot allow the jury to discard 
undisputed testimony by submitting 
the case to them. Black Mountain 
Corporation v. Partin’s Adm’r, 49 S. 
W.(2d) 1014, 243 Ky. 791. (2) There 
is nothing for the jury to determine, 
in the absence of any conflict of fact 
in the case. Smiley v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
(Mo.App.) 52 S.W.(2d) 12. (3) 
There is nothing proper to be sub- 
mitted to the jury. Lomer v. Meek- 
er, 25 N.Y. 361. (4) There is noth- 
ing for the triers of fact to deter- 
mine. Richey v. Woodmen of the 
World, 146 S.W. 461, 163 Mo.App. 235. 
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uncontradicted,*? or undisputed,*® evidence so that 
reasonable minds would draw the same conclusion*® 
or inference,®® or cannot differ as to the conelu- 
sion to be drawn,®*! the effect of such evidence 
is a question of law®? for the trial court,®*? rather 
than one of fact®* for the jury,®® or, in other 
words, that it is the sole®® province®’.and func- 


TRIAL 


denee. 


partial,®® 


tion®® of the trial court, and not of the jury,°° 


[ec] Rule applied.—(1) Undisput- 
ed evidence on defense of limitations. 
Sewall Paint & Glass Co. of Texas v. 
Booth Lumber & Loan Co., (Tex.Civ. 
App.) 34 S.W.(2d) 650 [aff (Commn. 
App.) 50 S.W.(2d) 793]. (2) In an 
action to recover a sum alleged to 
have been deposited with defendant 
for safe-keeping, where there was 
no evidence that a paper given plain- 
tiff by defendant on receipt of the 
money was a receipt, as claimed by 
plaintiff, and overwhelming evidence 
to the contrary, there was no question 
for the jury. Kinkela v. Booras, 194 
N.Y.S. 850. ‘ 

{d] Scintilla of evidence in favor 
of an opposite conclusion does not 
affect the rule. Gund v. Roulier, 188 
N.W. 185, 108 Neb. 589 [rev on other 
grounds 190 N.W. 220, 108 Neb. 589]. 

47. Kent v. National Supply Co. of 
Texas, (Tex.Civ,App.) 36 S.W.(2d) 
811; Exporters’ & Traders’ Compress 
& Warehouse Co. v. Hemphill, (Tex. 
Civ.App.) 292 S.W. 599. 

4s. Ariz. Blue Bar Taxicab & 
Transfer Co. v. Hudspeth, 216 P. 246, 
25 Ariz, 287. 

Ark.—Fowler v. Hammett, 258 S. 
W.. 392, 162 Ark. 307. 

Ky.—-Wood- Heck v. Roll, 204 S.W. 
768, 183 Ky. 128; Western Union Tel- 
egraph Cony: Smith, 175 S.W. 375, 164 
Ky. 270; Western Union Telegraph 
aie Vv. Teague, 121 S.W. 484, 134 Ky. 
60 

Mo.—Rogers v. Carey, 47 Mo. 232, 4 
Am.R. 322. 

Mont.—Conway v. Monidah Trust, 
157 P. 178, 52 Mont. 244. 

Pa.—Campagna v. Ziskind, 135 A. 
124, 287 Pa. 403. 

S$.C.—Walker v. New Amsterdam 
amie Comstet Srey 22d uo S.C. 
381; Anderson v. Hampton & Branch- 
ville R. & Lumber Co., 132 S.B. 47, 134 
SiC 185- 

49. Tisdale v. Panhandle & S. F. 
Ry. Co., (Tex.Commn.App.) 228 S.W. 
133, 16 A.L.R. 1264 [aff (Civ.App:) 
199 S.W. 347]. 

[a] Other statement.—Where rea- 
sonable minds could reach but one 
conclusion. New York Central & H. 
R. R. Co. vy. York & Whitney Co., 119 
N.E. 855, 230 Mass. 206 [aff in part 
and rev in part on other grounds 41 
S.Ct. 509, 256 U.S. 406, 65 L.Ed. 1016]; 
Lee v. Chamberlain, 148 A. 466, 84 N. 
H. 182; Jerke v. Delmont State Bank, 
223 N.W. 585, 54 S.D. 446, 72 A.L.R. 
7 [mod on reh 216 N.W. 362, 51 S.D. 


623]. 

50. Wood-Heck v. Roll, 204 S.W. 
768, 183 Ky. 128; Western Union Tel- 

egraph Co. v. Smith, 175 S.W.. 875, 
164 Ky. 270; Western Union Tele- 
graph bk Vv. Teague, 121 S.W. 484, 134 
Ky. 

ah Ark.—Fowler v. Hammett, 258 
S.W. 392, 162 Ark. 307. 

Colo.—Publiec Service Co. of Colora- 
do v. Williams, 270 P. 659, 84 Colo. 
342. 

Iowa.—Smith v. Morgan, 240 N.W. 
257. 

Mo.—Clark vy. Atchison & Eastern 
pases Co., 24 S.W.(2d) 148, 324 Mo. 
54 


Mont.—Conway v. Monidah Trust, 
157 P. 178, 52 Mont. 244. 

Tex.—Kent v. National Supply Co. 
of Texas, (Civ.App.) 36 S.W.(2d) 811; 
Buchanan v. Davis, (Civ.App.) 300 S. 
W. 985 [aff (Commn.App.) 12 S.W. 
(2d) 978]; Exporters’ & Traders’ 
Compress & Warehouse Co. v. Hemp- 
hill, (Civ.App.) 292 S.W. 599; Werst 


v. International-Great Northern R. 
Co., : (Civ. App:) 286 ‘S.W. 529: 

Wis.—Schliesleder v. Milwaukee 
Blectric Ry. & Light Co., 134 N.W. 
144, 147 Wis. 668. 

fa] Other statement.—Where evi- 
dence is all one way. Richland Equi- 
ty Shipping Ass’n v. Chicago, M. & 
Pal Ry. Co,, 188 N.E. 625, 177 Wis. 

52. Public Service Co. of Colorado 
v. Williams, 270 P. 659, 84 Colo. 342; 
INGw. York c€ entitc El eRe ek. CO. Ve 
York & Whitney Co., 119 N.E. 855, 
230 Mass. 206 [aff in part and rev in 
part on other grounds 41 S.Ct. 509, 
256 U.S. 406, 65 L.Ed. 1016]; Conway 
v. Monidah Trust, 157 P. 178, 52 Mont. 
244; Tisdale v. Panhandle & S. F. Ry. 
Co., (Tex.Commn.App.) 228 S.W. 133, 
16 A.L.R. 1264 [aff (Civ.App.) 199 S. 
W. 347]; Kent v. National Supply Co. 
of Texas, (Tex.Civ.App.) 36 S.W.(2d) 
811; Exporters’ & Traders’ Compress 
& Warehouse Co. v. Hemphill, (Tex. 
Civ.App.) 292 S.W. 599; Werst v. In- 
ternational-Great Northern R. Co;, 
(Tex.Civ.App.) 286 S.W. 529. But see 
Lee v. Chamberlain, 148 A. 466, 84 N. 
H. 182 (question of fact). 

[a] Whether question of law or 
fact.—‘‘It is probably a mere matter 
of phraseology and definition of terms 
in such a case whether we say, as a 
matter of language, that it then be- 
comes a question of law for the 
court, or whether we say that, being 
a question of fact upon which rea- 
sonable minds could not differ, it is 
such a question of fact as will be de- 
cided by the judge, and not by the 
jury, though undoubtedly the latter 
phrasing is more accurate.” Jerke v. 
Delmont State Bank, 223 N.W. 585, 
590, 54 S.D. 446, 72 A.L.R. 7 [mod 216 
N.W.. 362, 52 SD; 623]. 

53. Ariz.—Blue Bar Taxicab & 
Transfer Co. v. Hudspeth, 216 P. 246, 
25. Ariz. 287. 

Iowa.—Smith v. Morgan, 240 N.W. 


257. 
Ky.—Wood-Heck v. Roll, 204 S.W. 
768, 183 Ky. 128; Western Union 


Telegraph Co. v. Smith, 175 S.W. 375, 
164 Ky. 270; Western Union Tele- 
graph Co. v. Teague, 121 S.W. 484, 
134 Ky. 601. 

Mo.—Rogers v. Carey, 47 Mo. 232, 
4 VAR: vse. 

N.H.—Lee v. Chamberlain, 148 A. 
466, 84 N.H. 182. 

8.C.—Walker v. New Amsterdam 
Casualty (Co.j U54 SE 227," 157 Sto: 
381; Anderson v. Hampton & Branch- 
ville R. & Lumber Co., 132 S.E. 47, 134 
Sey 185. 

Tex.—Tisdale v. Panhandle & S, F. 
Ry. Co., (Commn.App.) 228 S.W. 1338, 
16 A.L.R. 1264 [aff (Civ.App.) 199 S. 
W. 347]; Kent vy. National Supply Co. 
of Texas, (Civ.App.) 36 S.W.(2d) 811. 

Wis.—Richland Equity Shipping 
Ass’n v. Chicago, M. & St. P. Ry. Co., 
188 N.W. 625, 177 Wis. 530. 

See to same effect Campagna vy. 
Ziskind, 185 A. 124, 287 Pa. 403. 

[a] Duty.—(1) It is the duty of 
the court to pass upon the question. 
Werst v. International-Great North- 
ern R. Co., (Tex.Civ.App.)° 286 S.Ww. 
529. (2) The court has the duty of 
deciding issues of fact. Schliesleder 
v. Milwaukee Electric Ry. & Light 
Co., 184 N.W. 144, 147 Wis. 668. (3) 
It is the duty of the court to declare 
as a matter of law the only conclu- 
sion or finding of fact to be reached 
from a consideration of such testi- 
mony. .Fowler v. Hammett, 258 S.W. 


to determine the legal effect of undisputed evi- 
However, improbable,®° inconclusive,®! or 
doubtful®2 evidence presents a question for the 
jury. The generally accepted test as to the weight 
and sufficiency of the evidence®* applies as to uncon- 
troverted evidence, so that, where fair-minded,®** im- 
intelligent, °° 
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ordinary,®* reasonable,°*® 


392, 162: -Arky 307. 

[b] Other statement. — Courts 
Should indulge in arbitrary deduc- 
tions from physical law and fact. 
Clark v. Atchison & Eastern Bridge 
Co., 24 S.W.(2d) 148, 324 Mo. 544. 

[c] Rule applied.—Whether a par- 
ty has sustained the burden of estab- 
lishing issuable facts is to be decided 
by the judge. Jerke v. Delmont State 
Bank, 223 N.W. 585, 54 S.D. 446, 72 
A.L.R. 7 [mod on reh 216 N.W. 362, 
51 S.D. °623].2 

54. Tisdale v. Panhandle & S. F. 
Ry. Co., (Tex.Commn.App.) 228 S.W. 
133, 16 A.L.R. 1264 [aff (Civ. App.) 
199 S.W. 347]. 

55. Wood-Heck vy. Roll, 208 S.W. 
768, 183 Ky. 128; Western Union Tele- 
graph Co. v. Smith, 175 S.W. 375, 164 
Ky. 270; Western Union Telegraph Co. 
v. Teague, 121 S.W. 484, 134 Ky. 601; 
Tisdale v. Panhandle & S. F. Ry. Co., 
(Tex.Commn.App.) 228 S.W. 1338, 16 
A.L.R. 1264 [aff (Civ.App.) 199 S.W. 
347]; Buchanan vy. Davis, (Tex.Civ. 
App.) 300 S.W. 985 [aff (Commn.App.) 
12 S.W.(2d) 978]. 

[a] Rule applied.—Whether a 
party has sustained the burden of 
establishing an issuable fact is not 
to be decided by the jury. Jerke v. 
Delmont State Bank, 223 N.W. 585, 
54 S.D. 446, 72 A.L.R. 7 [mod on reh 
216 N.W. 362, 51 S.D. 623]. 

56. Rohan Motor Co. v. Industrial 
Commission of Wisconsin, 205 N.W. 
930, 188 Wis. 223. 

57.. Pilmer v. Boise Traction Co., 
94 P. 4382, 14 Idaho 327, 125 Am.S.R. 
161, 155 LR. AUN.S& 254; = Johnson) ve. 
Missouri Ins. Co., (Mo.App.) 46 S.W. 
(2d) 959; Barree v. Cape Girardeau, 
112 S.W. 724, 132 Mo.App. 182; Meyer 
veuh eee (Tex.Civ.App.) 286 S.W. 


[a] Rule applied.—(1) Where the 
evidence relative to the manner of 
conducting a business is undisputed, 
it is the province of the court as a 
matter of law to determine whether 
such business constitutes interstate 
commerce. W. T. Rawleigh Co. v. 
Van Duyn, 188 P. 945, 32 Idaho 767. 
(2) Where documentary evidence 
overcoming plaintiff's prima facie 
case stands undisputed, it is the 
province of the court to declare the 
legal effect of the documents and 
hold as a matter of law that plain- 
tiff cannot+recover. Johnson v. Mis- 
eourt Ins. Co., (Mo.App.) 46 S.W.(2d) 
9 

58. Cincinnati Gas, ete. Co. 
Peab aia 88 N.E. 125, 80 OhioSt. 


59. Atchison, etc., Co. v. Lamor- 
eux, 49 P. 152, 5 Perers 813; Barree 
v. Cape Girardeau, 112 S.W. 724, 132 
Mo.App. 182. 

60. Kasal v. Picha, 195 N.w. 
156 Minn. 446 

61. Kasal v. Picha, supra. 

6é@. Kasal v. Picha, supra. 

63. See supra § 333. 

64. Patten v. Field, 81 A. 77, 108 
Me. 299. 

65. Western Union Telegraph Co. 
Vv.) Hall, 287 4B. +297. 

66. Western Union Telegraph Co. 
v. Hall, supra. 

67. Birmingham § Ry., Light & 
Power Co. v. Murphy, 56 So. 817, 2 
Ala.App. 588. : 

68. Ariz.—Gila Water Co. v. Green, 
232 P. 1016, 27 Ariz. 318 [mod on 
other grounds 241 P. 307, 29 Ariz. 
304]. 

Fla.—Florida East Coast Ry. Co. 


280, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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unprejudiced®® men may fairly,7° or reasonably,74 
differ*? as to the existence or nonexistence of the 
ultimate facts,7* conclusions,7* or inferences,’® the 
question is one of fact for the jury,’® under prop- 


v. Hayes, 64 So. 274, 66 Fla. 589. 

Ill.— Bolle v. Chicago & N. W. Ry 
Co., 258 Ill.App. 545 [cert den 52 S.Ct. 
6, 76 L.Ed. 1299, and rev 52 S.Ct. 59, 
284 U.S. 74, 76 L.Ed. 13. 

Ind.—Valparaiso. v. Schwerdadt, 82 
N.E. 923, 40 Ind.App. 608. 

Ky.—Central Coal & Iron Co. v. 
Owens, 133 S.W. 966, 142 Ky. 19. 

Minn.—Kasal v. Picha, 195 N.W. 
280, 156 Minn. 446. 

Neb.—Brownwell v. Fuller, 83 N. 
W. 669, 60 Neb. 558; Habig v. Layne, 
57 na baat 539, 38 Neb. 743. 

Y.—Hirsch v. Jones, 83 N.E. 786, 
191 N.Y. 195; In re Totten, 71 N.E 
748, 179 N.Y. pbs a) TABLA TT e 1 
Ann.Cas. 900; Moreland v. Delhaye, 
111° N-Y.S.'641: 

Or.—Ford v. Schall, 236 P. 745, 114 
Or. 688. 

Wash.—State Bank of Goldendale 
v. Beeks, 214 P. 817, 124 Wash. 467. 

Wis.—Hensel v. Hensel Yellow Cab 
245 N.W. 159. 

Patten v. Field, 81 A. 77, 108 
9 


70. Kasal v. Picha, 195 N.W. 280, 
156 Minn. 446. 

71. Ala.—Birmingham Ry., Light 
& Power Co. v. Murphy, 56 So. 817, 
2 Ala.App. 588. 

Cal.—Yoshie Maeda v. Sierra Neva- 
da Life & Casualty Co., 292 P. 987, 109 
Cal.App. 271; Crooks v. White, 290 P. 
497, 107 Cal.App. 304. 

Ind. —Valparaiso v. Schwerdt, 82 N. 
EB. 923, 40 Ind.App. 608. 

Me.——Patten v. Field, 81 A. 77, 108 
Me. 299. 

Neb.—Habig v. Layne, 57 N.W. 539, 
38 Neb. 743. 

Ohio.—Hoyer v. Lake Shore Elec- 
tric Ry. Co., 135 N.E. 627, 104 Ohio 
St. 467: Kasky v. Baltimore & O. R. 
RCo; 155 N.E. 174, 28 OhioApp. 185. 

Tex. '—Brag v. Houston Electric 
Co., (Giv. App) 264 S.W. 245 [aff 276 
S.W. 641, motion for reh overr 280 S. 
W. 188]. 

Wis.—Miller v. Sovereign Camp 
Woodmen of the World, 122 N.W. 
1126, 140 Wis. 505, 28 L.R.A.N.S. 178, 
133 Am.S.R. 1095. 

72. U.S.—Wisconsin & Arkansas 
Dumber “Co. vi Day, 35 Fi¢2d) 563; 
Western Union Telegraph Co. v. Hall, 
287 F. 297; Slentz v. Western Bank 
Note & Engraving Co. of Chicago, 
T11:53180 1 389;.103 C:C.A.585. 

Ala.—Day v. Adcock, 66 So. 911, 11 
Ala.App. 471. 

Ariz.—Gila Water Co. v. Green, 232 
P. 1016, 27 Ariz. 318 [mod on other 
grounds 241 P. 307, 29 Ariz. 304]. 

Fla.—Florida Past Coast Ry. Co. 
v. Hayes, 64 So. 274, 66 Fla. 589. 

Ga.—A. D. Adair & McCarthy Bros. 


93 8. 
EB. 542, 20 Ga.App. 811. 
Til.— Bolle v. Chicago & N. Ww. Ry. 


'Co., 258 Ill.App. 545 [cert den 52 S.Ct. 


6, 76 L.Ed. 1299, and rev 52 S.Ct. 59, 
284 U.S. 74, 76 L.Ed. 173]. 
Ky.—Central Coal & Iron Co. v. 


Owens, 133 S.W. 966, 142 Ky. 19. 


Mo.—Bennett v. Terminal R. Ass’n 
of St. Louis, 145 S.W. 433, 242 Mo. 
Moellman vy. Gieze-Henselmeier 

114 S.W. 1028, 134 Mo. 
App. 


8D. 
Neb.—Brownell v. Fuller, 83 N.W. 
669, 60 Neb. 558; Habig v. Layne, 57 
N.W. 539, 38 Neb. 743. 

N.Y.—Hirsch v. Jones, 83 N.E. 786, 
LOS Neyo 195°. In re Lotten, 71 NE. 
A Shashi Qe Ne ed elles uO Maske As shiloh Ih 
Ann.Cas. 900; Elmira Second Nat. 
Bank v. Weston, 55 N.B. 1080, 161 N. 
iO se Oe Au Se Eke, eooG) NY ableGe ve 
New York, O. & W. Ry. Co., 204 N.Y.S. 
607, 209 App.Div. 211 [rev 201 NaS. 
454, motion to dism appeal gr 147 N.E. 
172, 239,..N.Y. pauls Moreland v. Del- 
haye, 111 N.Y.S. 641 
6 ve ree Vv. Schall, 236 P. 745, 114 

re 8. 


Lumber Co., 


-* RPATL 


Tenn.—Western Union Telegraph 
i v. Lamb, 203 S.W. 752, 140 Tenn. 

Wash.—State Bank of Goldendale 
v. Beeks, 214 P. 817, 124 Wash. 467. 

Wis.—Hensel v. Hensel Yellow Cab 
Co., 245 N.W. 159. 

73. Gila Water Co. v. Green, 232 P. 
1016, 27 Ariz. 3818 [mod on other 
srounds 241 P. 3807, 29 Ariz. 304]; 
Florida East Coast Ry. Co. v. Hayes, 
64 So. 274, 66 Fla. 589; Hirsch v. 
Jones, 83 N.E. 786, 191 N.Y. 195; In re 
Totten, 71 N.E. 748, 179 N.Y. 112, 70 
GIR ALS 711, 1 Ann. Cas. 900; Hoyer Vv. 
Lake Shore Electric Ry. Co., 135. -N. 
BE. 627, 104 OhioSt. 467. 

74 U.S.—Slentz v. Western Bank 
Note & Engraving Co. of Chicago, 
Til; (18 02H 389, 1030 CiC7A." 535. 

Ala.—Birmingham Ry., Light & 
Power Co. v. Murphy, 56 So. 817, 2 
Ala.App. 588. 

Ky.—Central Coal & Iron Co. v. 
Owens, 133 S.W. 966, 142 Ky. 19. 

Me.—Patten y. Field, 81 A. 77, 108 
Me. 299. 

Minn.—Kasal v. Picha, 195 N.W. 
280, 156 Minn. 446. 

Neb.—Brownell v. Fuller, 83 N.W. 
669, 60 Neb. 558. 

Ohio.—Kasky v. Baltimore & O. R. 
R. Co., 155 N.H. 174, 23 OhioApp. 185. 
ora ore v. Schall, 236 P. 745, 114 

r 

Tex.—Bragg v. Houston Electric 
Co., (Civ.App.) 264) S.W. 245 [aff 
(Commnu.App.) 276 S.W. 641, motion 
for reh overr 280 S.W. 188]. 

Wis.—Miller v. Sovereign Camp 
Woodmen of the World, 122 N.W. 
1126, 140 Wis. 505, 28 L.R.A.N.S. 178, 
133 Am.S.R. 1095. 

75. U.S.—Wisconsin & Arkansas 
Lumber Co. v. Day, 35 F.€2d) 563; 
Western Union Telegraph Co. v. Hall, 
28> EY 297. 

Ala.—Day v. Adcock, 66 So. 911, 11 
Ala.App. 471. 

Cal.—yYoshie Maeda v. Sierra Neva- 
da Life & Casualty Co., 292 P. 987, 
109 Cal.App. 271; Crooks v. White, 
290 PB. 497, 107 Cal.App. 304. 

Fla.—Florida East Coast Ry. Co. 
v. Hayes, 64 So. 274, 66 Fla. 589. 

Ga.—A. D, Adair & McCarthy Bros. 


v. Central Bank & Trust Corp., 93 S. 
BE. 542, 20 Ga.App. 811. 
Ill.— Bolle v. Chicago & N. W. Ry. 


Co., 258 Ill.App. 545 [cert den 52 S. 
Ct. 6, 76 L.Ed. 1299, and rev 52 S.Ct. 
59, 284 U.S. 74, 76 L.Ed. 173]. 

Ind.—Valparaiso v. Schwerdt, 82 N. 
BE. 923, 40 Ind.App. 608. 

Mo.—Bennett v. Terminal R. Ass’n. 
of St. Louis, 145 S.W. 433, 242 Mo. 
125; Moellman v. Gieze-Henselmeier 
Lumber Co., 114 S.W. 1023, 134 Mo. 
App. 485. 

Neb.—Habig v. Layne, 57 N.W. 539, 
38 Neb. 748. 

N.Y.—Elmira Second Nat. Bank v. 
Weston, 55 N.E. 1080, 161 N.Y. 520, 
76 Am.S.R. 283; Warner v. New York, 
O. & W. Ry. Co., 204 N.Y.S. 607, 209 
App.Div. 211 [rev 201 N.Y.S. 454; mo- 
tion to dism appeal gr 147 N.B. 172, 
239 N.Y. 507]; Moreland v. Delhaye, 
Tt IN. YSA641- 

Tenn.—Western Union Telegraph 
4 v. Lamb, 203 S.W. 752, 140 Tenn. 
107. 

Wash.—State Bank of Goldendale 
v. Beeks, 214 P. 817, 124 Wash. 467. 

Wis.—Hensel v. Hensel Yellow Cab 
Cos }2457N. Wi, 1159. 

76 U.S.—Wisconsin & Arkansas 
Lumber Co. vy. Day, 35''F.(2d) 563; 
Western Union Telegraph Co. v. Hall, 
23. EY 2917. 

Ala.—Day v. Adcock, 66 So. 911, 11 
Ala.App. 471; Birmingham Ry., Light 
& Power Co. v. Murphy, 56 So. 817, 
2 Ala.App. 588. 

Cal.—Yoshie Maeda v. Sierra Ne- 
vada Life & Casualty Co., 292 P. 987, 
109 Cal.App. 271; Crooks v. White, 
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er instructions,77 and not for the trial court,’7® even 
though the trial judge should be convinced as to 
the proper conclusion.?® 
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290 P. 497, 107 Cal.App. 304. 

Ga, ir & McCarthy Bros. 
v. Central Bank’ & Trust Corp., 93'S. 
BE. 542, 20 Ga.App. 811. 

Ind.—Valparaiso v. Schwerdt, 82 
N.E. 923, 40 Ind.App. 608. 

Ky.—Central Coal & Iron Co. v. 
Owens, 133 S.W. 966, 142 Ky. 19. 
ST eee v. Field, 81 A. 77, 108 


Me. : 
Minn.—Kasal v. Picha, 195 N.W. 
Gieze-Hensel- 


280, 156 Minn. 446 

Mo.—Moellman v. 
meier Lumber Co., 114'S.W. 1023, 134 
Mo.App. 485. 

Neb.—Brownell v. Fuller, 83 N.W. 
669, 60 Neb. 558; Habig v. Layne, 57 
N.W. 539, 38 .Neb. 743. 

N.Y.—Hirsch v. Jones, 83 N.E. 786, 
UODN Y= 2955 In pre Totten, TLANGE:. 
748, 179 N.Y. 112, 70 iggziyS Cipher aL 
Ann.Cas. 900; Elmira Second Nat. 
Bank v. Weston, 55 N.E. 1080, 161 N 
Y. 520, 76 Am.S.R. 283; Hesse v. Gude 
Bros.-Kieffer Co., 170 N.Y.S. 2it: 
Grant v. Schilling, 170 N.¥.S.,; 102; 
Moreland v. Delhaye, 111 N.Y.S. 641. 

Or.—Ford v. Schall, 236 P. 745, 114 
Or. 688. 

Wis.—Hensel v. Hensel Yellow Cab 
Co., 245 N.W. 159; Miller v. Sover- 
eign Camp Woodmen of the World, 
122 N.W. 1126, 140 Wis. 505, 28 L.R.A. 
N.S. 178, 133 Am.S.R. 1095. 

[a] Whese party asserts affirma- 
tive of proposition and proof is neces- 
sary, truth and weight of evidence, 
though uncontradicted, are for jury. 
State ex rel. Strohfeld v. Cox, 30 S. 
W.(2d) 462, 325 Mo. 901 [quashing 
cert 20 S.W.(2d) 968, 224 Mo.App 


508]. 

[b] Duty.—Hoyer v. Lake Shore 
Blectric Ry. Co., 135.-N.E. 627, 104 
OhioSt. 467; Kasky v. Baltimore & 
Ox Ria R.. Cos; 55, IN bk eal 28) Ohio 
App. 185; Bragg v. Houston Electric 
Co., (Tex.Civ.App.) 264 S.W. 245 [aff 
(Commn.App.) 276 S.W. 641, motion 
for reh overr 280 S.W. 188]. 

{c] Other statements.—(1) Con- 
clusion of jury prevails. Florida 
Hast Coast Ry. Co. v. Hayes, 64 So. 
274, 66 Fla. 589. (2) It is the jury’s 
province to pass on conflicting facts 
and draw inferences, although no 
conflict in the evidence exists. 
Warner v. New York, 0. & W. Ry. Co., 
204 N.Y.S. 607, 209 App. Div. 211 [rev 
201 N.Y.S. 454, motion to dism ap- 
peal gr (1924) 147 N.E. 11239 Noe 
507]. (8) Plaintiff has a constitu- 
tional right to have the jury decide 
which of the two conflicting theories 
should prevail. Bennett v. Terminal 
R. Ass’n of St. Louis, 145 S.W. 433, 
242 Mo. 125. 

77. Moreland vy. Delhaye, 111 N.Y, 
S. 641. 

78. 
Power Co. v. Murphy, 
Ala.App. 588; Brownell v. Fuller, 83 
N.W. 669, 60 Neb. 558; Habig v. 
Layne, 57 N.W. 5389, 38 Neb. 748; 
Western Union ‘Telegraph Co. v. 
Lamb, 203 S.W. 752, 140 Tenn. 107; 
Miller v. Sovereign Camp Woodmen 
of the World, 122 N.W. 1126, 140 Wis. 
as 28 L.R.A.N.S. 178, 133 Am.S.R. 
1095. 

[a] Other statements.—(1) The 
trial court cannot become the finder 
of facts and a decider of alternative 
inferences. Slentz v. Western Bank 
Note & Engraving Co. of Chicago, Il., 
H8O BY 389)-103) C:CrAs 585.5 C2)" Hor 
the trial court to resolve a reasonable 
inference from established facts 
against a party is no more warranted 
than so resolving other disputed evi- 


Birmingham Ry., Light & 
56 So. 817,.2 


dence. Henry v. Publix Theatres 
Corporation, (Tex.Civ.App.) 25 S.W. 
(2d) 695. 


79. Kasky v. Baltimore & O. R. R. 
Co., 155 N.E. 174, 23 OhioApp. 185. 

[a] Other statement.—Conclusion 
of trial court does not prevail. Flor- 
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Jury.2° Where there is no dispute in the evidence,** 
or it is not conflicting,*? nor contradictory,®* and 
the facts are not controverted,** or where the facts 
are admitted®® or conceded,®® or where but one con- 
clusion or inference is reasonably possible,®? it is 
not necessary to submit the question to the jury. 
Hence, such uncontradicted,** uncontroverted,*® un- 


TRIAL 


disputed,®® admitted,®! or not conflicting,®? ques- 


ida East Coast Ry. Co. v. Hayes, 64 
So. 274, 66 Fla. 589. . 
80. Demurrer to evidence see in- 
fra §§ 365-383. 
Directed verdict see infra §§ 415- 


458%. 

Dismissal or nonsuit see infra §§ 
388—414. 

81. U.S.—Hammerschlag Mfg. Co. 


v. Importers’ & Traders’ Nat. Bank, 
262 F. 266. 

Ill.—Buchanan v. Scottish Union 
& Nat. Ins. Co., 210 Ill.App. 523. 


S.c.—Sexton v. Hollis, 1 S.E. 893, 
ZoMS.©. 9231. ; 
Tex.—Ross v. Moore, (Civ.App.) 


Continental & Com- 
Bank of Chicago v. 
186° SIW8. 377; 


OTe oven Soa 
mercial Nat. 
Meister, (Civ.App.) 1 
Woodruff v. Taub, (Civ.App.) 152 S. 
Vices Oo 

Wis.—Ridgeway State Bank v. 
Severson, 201 N.W. 806, 185 Wis. 504; 
Berg v. Chicago, etc., R. Co., 7 N.W. 
347, 50 Wis. 419. 

[a] Whether issuable fact proved 
is undisputed should be left to the 
jury. New Ware Furniture Co. v. 
Reynolds, 84 S.E. 491, 16 Ga.App. 19. 

82. Hammerschlag Mfg. Co. v. Im- 
porters’ & Traders’ Nat. Bank, 262 F. 
266; Bland v. Fidelity Trust Co., 71 
So. 630, 71 Fla. 499, L.R.A.1916F 209. 

83. Johnson vy. Buffalo Center 


State Bank, 112 N.W. 165, 134 Iowa 


731; Neet v. Western Union Tele- 
graph Co., 157 S.W. 113, 170 Mo.App. 
603; Kent v. National Supply Co. of 


Texas, (Tex.Civ.App.) 36 S.W.(2d) 811. 

[a] That all of evidence came 
from plaintiffs does not affect the 
rule. Wood v. Wise, 137 N.Y.S. 1017, 
153 App.Div. 223 [app gr 138 N.Y.S. 
1150, 153 App.Diwv. 918]. 

[b] Reason for rule—A _ verdict 
against such evidence would be set 
aside. Johnson vy. Buffalo Center 
State Bank, 112 N.W. 165, 134 Iowa 


oie 

84. Ingraham, 151 P. 
1061, 51 Okl. 440; Ewing v. Wm. L. 
Foley, Inc., 280 S.W. 499, 115 Tex, 
222, 44 A.L.R. 627 [rev (Civ.App.) 
239 S.W. 251]. 

85. Hammerschlag Mfg. Co. v. Im- 
porters’ & Traders’ Nat. Bank, 262 F. 
ZOG @hicarOy re havoc. PRY. YOO Ve 
Stephens, 218 FE. 535, 134 C.C.AU 263; 
Parkhurst v. Northern Cent. R. Co., 
19 Md. 472, 81 Am.D. 648; Patterson 
& Roberts v. Quanah, A. & P. Ry. Co., 
(Tex.Civ.App.) 195 S.W. 1163. 

[a] Evidence by opposing party. 
—The truth or credibility of evidence 
given by plaintiffs in favor of one 
of defendants could not be submit- 
ted to the jury as an issue. Bow- 
man v. Saigling, 119° S.W. 295, 102 
Tex. 485. 

[b] Solemn admission required. 
—Taylor v. Stewart, 1 Mont. 316. 

86. Avery Co. of Texas vy. Staples 
Mercantile Co., (Tex.Civ.-App.) 183 
S.W. 43. 

[a] Rule applied.—In an action 
against a railroad’s receivers for 
flooding of plaintiff's lands through 
failure to provide drainage openings 
in the road’s right of way, obstruc- 
tion of the river by the railroad em- 
bankment being conceded, it was un- 
necessary to submit such matter to 


Byers v. 


the jury. Murphy v. St. Louis-San 
Francisco R. Co., 226 S.W. 6387, 205 
Mo.App. 682. 


87. Loomis v. Norman Printers’ 
Supply Co., 71 A. 358, 81 Conn. 343. 

88. Bridenbaugh v. McElrath, 152 
N.W. 113, 35 S.D. 307; Peeler v. Smith, 
(Tex.Civ.App.) 18 S.W.(2d) 9388 [aff 


(Commn.App.) 29 S.W.(2d) 975]. 

[a] Question of fact not admit- 
ted, although uncontradicted, should 
be submitted. Mitchell v. Carolina 
Cent. R. Co.,'32 S:E. 671, 124 N.C. 236, 
44 T.R.A. 515. 

[b] Claim by counsel that uncon- 
tradicted testimony is not true does 
not require submission of case to 
jury. Neill v. Ward, 153 A. 219, 103 
Witt 7. 

89. Stearns v. Hazen, 101 P. 339, 
45 Colo. 67; Hall v. Louisville, etce., 
R.. Co., 104. S.W. 275, 31 Ky.L. 853; 
Smith v. McBroom, (Tex.Civ.App.) 
203 S.W. 1130. 

[a] Other statement.—A _ fact 
which is established by the evidence 
should be assumed by the court and 
not submitted to the jury. Collins 
v. Kelsey, (Tex.Civ.App.) 97 S.W. 122. 

[b] Although defendant intro- 
duces no evidence, where allegations 
in the petition are denied by answer 
and oral evidence is introduced by 
plaintiff to sustain the issue on his 
part, defendant is entitled to have 
the jury pass on the evidence. John- 
son v. Grayson, 130 S.W. 673, 230 Mo. 
380; Munro v. St. Louis & S. F..R. 
Co., 135 S.W. 1016, 155 Mo.App. 710; 
McCrosky Vv. Murray, 125. S.W. 226, 
142 Mo.App. 133. 

90. Northwest Securities Co. v. 
Schneckloth, 202 N.W. 97, 199 Iowa 
545; Globe Indemnity Co. v. Daviess, 
47 S.W.(2d) 990, 243 Ky. 356; Fed- 
eral Surety~ —Cos wan smithy) | Chex! 
Commn.App.) 41 S.W.(2d) 210 [rev 
(Civ.App.) 25 S.W.(2d) 994]; Hebert 
v. New Amsterdam Casualty Co., 
(Tex.Commn.App.) 3 S.W.(2d) 425, 1 
S.W.(2d) 608; Phcenix Furniture Co. 
of Port Arthur v. Kay, (Tex.Civ.App.) 
10 S.W.(2d) 422; Ft. Worth & D. C. 
Ry. Co. v. Yantis, (Tex.Civ.App.) 185 
S.W. 969; Gorman v. Brazelton, (Tex. 
Civ.App.) 168 S.W. 434; Sullivan v. 
Owens, (Tex.Civ.App.) 78 S.W. 373. 

[a] What is not undisputed evi- 
dence.—The testimony of one witness 
as to the intoxication of insured be- 
fore his application for insurance 
was not undisputed evidence pre- 
cluding submission to the jury, 
where the witness was uncertain as 
to the time, and his memory ap- 
peared defective. Des Moines L. Ins. 
Co. v. Clay, 116 S.W. 232, 89 Ark. 230. 

[b] Rule applied.—Whether, un- 
der given undisputed facts, a party 
owned or acquired an interest in cer- 
tain land should not be submitted to 
the jury. Layfer v. Powell, 71 S.W. 
549, 30 Tex.Civ.App. 604; Oaks v. 
West, (Tex.Civ.App.) 64 S.W. 1033. 

91. Missouri, etc., R. Co. v. Plun- 
kett, (Tex.Civ.App.) 103 S.W. 663. 

92. Robenson v. Turner, 268 S.W. 
341, 206 Ky. 742. 

{a] Rule inapplicable.—Rule that, 
when on one part of plaintiff's testi- 
mony, he is entitled to go to the jury 
and on another part is not so entitled, 
case is for jury does not apply. 
Kleckner vy. Central R. Co. of New 
Jersey, 102? A. 141, 258 Pa. 461. 

93. Morgan & Wright v. Suttine 
Bros., 126 N.W. 175, 148 Iowa 318; 
Holden v. Missouri R. Co., 84 S.W. 
133, 108 Mo.App. 665; Rotan Grocery 
Co: vy. ‘Tatum, (Tex.Civ:App;) 149° S. 
W. 342; St. Louis Southwestern Ry. 
Co. of Texas v. Thompson, (Civ.App.) 
108 S.W. 453 [rev 113 S.W. 144, 102 
Tex. 89, 19 Ann.Cas. 1250]. 

[a] Other statements.—(1) Where 
evidence is all one way. W. ter- 
ling & Son Co. v. Watson & Bennett 
Co,, 159 -N.W. 381, 193) Mich. 11... (2) 
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tions, concerning which but one conclusion or infer- 
ence can be reached,®* should not be submitted to 
the jury, and it is error to do so;°* or, in other 
words, where the evidence is undisputed,®® uncon- 
tradicted,®* uncontroverted,®? not conflicting,®® or 
admitted,®® and but one conclusion or inference is 
possible,’ the court properly refrains from submit- 


Where reasonable inferences point all 
one way. Wendorff v. Missouri State 
Life Ins. Co., 1-S.W.(2d) 99, 318 Mo. 
363, 57 A.L.R. 615. (3) Issue will not 
be left to jury if evidence does not 
reasonably warrant inference of fact 
in issue. Taylor v. Rowland Lumber 
Co., 189 S.E. 611, 194 N.C. 354. 

94. Colo.—Des Moines Life Assoc. 
v. Owen, 63 P. 781, 16 Colo.App. 60. 

Ga.—Crain v. Carter, 123 S.B. 699; 
158 Ga. 428. 

Iowa.—International Stock Food 
Co. v. Beshey, 204 N.W. 265, 200 Iowa 
165; Arnd vy. Aylesworth, 111 N.W. 
407, 186 Iowa 297. 

Mich.—Hanna v. Smith, 139 N.W. 
256, 173 Mich. 483; English v. Yore, 
78 N.W. 476, 119 Mich. 444. 

Minn.—Cannon Falls Holding Co. v. 
Peterson, 238 N.W. 487, 184 Minn. 294; 
Central States Inv. Co. v. Boettcher, 
230 N.W. 120, 180 Minn. 6. 

Mo.—Wharton v. Denny, 296 S.W. 
183, 222 Mo.App. 260. 

Okl.—Fleming v. Drew, 212 P. 306, 
88 Okl. 160. 

Tex.—St. Louis, ete, R. Co. v. 
Groves, 97 S.W. 1084, 44 "Tex.Civ. App. 
63. See Ft. Worth & D. C. Ry. Co. v. 
Yantis, (Civ.App.) 185 S.W. 969 (to 
same effect). 

[a] Rule applied.—(1) It is er- 
ror to submit to the jury a question 
as to the existence of material fact 
pleaded by both parties to the action. 
Crawford v. E. B. Weeks Seed Co., 
193 N.W. 271,110 Neb.. £96... (2). In 
an action against an insurance agent 
for loss from failure to issue policy, 
uncontradicted evidence showing 
necessity of certain data, it is error 
to submit the necessity of such data. 
Bridenbaugh v. McElrath, 152 N.W. 
1138, 35 S.D. 307. (3) Where, by rea- 
son of a record admission of one par- 
ty, confession of liability by another, 
and default of another, certain facts 
were not controverted, the court erred 
in submitting such facts to the jury, 
there being no issue to be determined 
Dy it. Lott v. Dashiell, (Tex.Civ. 
App.) 233 S.W. 1103 [mod on other 
ground (Commn.App.) 243 S.W. 1072]. 

95. U.S.—St. Louis, ete, R. Co. v. 
Dewees, 153 F. 56, 82 €.C.A. 190. 

Alaska.—Gibson v. Canadian Pac. 
Nav. Co., 1 Alaska 407, 414 [quot Chi- 
cago Great Western Ry. Co. v. Price, 
97 EF. 423, 38 C.C.A. 239]. 

Ark.—Maney v. Dennison, 163 S.W. 
783, 110 Ark. 571. 

Mont.—Bell v. Grimstead, 266 P. 
394, 82 Mont. 185. 

Tex.—New York, etc., Land Co. v. 
Dooley, 77 S.W. 10380, 33 Tex.Civ.App. 
636; Fayssoux v. Kendall County, 
(Civ. App.) 55 S.W. 583. 

ae v. Ward, 153 A. 219, 103 


Bite ook 
Mittag, 81 N.W. 


Wis.—Deuster v. 
643, 105 Wis. 459. 

96. William J. Lemp Brewing Co, 
v. Mantz, 87 A. 814, 120 Md. 176. 

S72 Watts ev. Gibson, (Tex.Civ. 
App.) 33 S.W.(2d) 777. 

98. Speer v. Kearney County, 88 F. 
749, 32 C.C.A. 101;. State ex rel. Gos- 
selin v. Trimble, (Mo.) 41 S.W.(2d) 
801, 805 [quash cert (App.) 29 S.W. 
(2d) 186; and quot Cyc]; Weaver v. 
Darby, 42 Barb. (N.Y.) 411; Sessions 
v. Warwick, 89 P. 482, 46 Wash. 165. 

99. Gibson v. Canadian Pac. Nav. 
Co., 1 Alaska 407, 414 [quot Coase 
Great Western Ry. Co. v. Price, 97 F 
423, 38 C.C.A. 239]. 

1 U.S.—Hobbs v. Kizer, 236 F. 681, 
EDO C CcAC Ss) aWencsemuve Kansas City 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ting the matter,? 


Whether or not this can be done 


character of the evidence offered and its relation 
So, where the evi- 


to the ultimate facts in issue.§ 


or may,® should,* or must® with- 
draw it from the jury, and it is not error to do so.® 
However, it is not in every ease where the evidence 
upon a particular issue is uncontradicted, even when 
sufficient to establish the ultimate facts sought to 
be proved, that the trial judge can treat the ques 
tion as one of law and take the issue from the jury.? 
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depends on the 


dence is not of such character as to require inter- 


Southern Ry. Co., 189 F. 471; Gold- 
smith —v..Phuringia Ins. -Co.;.' 114.5% 
914, 52 C.C.A. 534; Speer v. Kearney 
County, 88 F. 749, 32_C.-C.A. 101. | 
im- 


Mo. ta 3 E j 
ble, 41 S.W.(2da) 801, 805 [quash cert 
(App.) 29 S.W.(2da) 186, and quot 
Cyc]; Moeller v. United Rys. Co., 147 
S.W. 1009, 242 Mo. 721. 

Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420; Carey v. Guest, 258 
P. 236, 78 Mont. 415. 

N.Y.—Sabine v. Paine, 132 N.Y.S. 
813, 148 App.Div. 730. 

Pa.—Lasater v. Conestoga Traction 
Co., 160 A. 447. 

Tex.—Hudson v. St. Louis South- 
western Ry. Co. of Texas, (Commn. 
App.) 293 S.W. 811 [aff in part and 
rev in part (Civ.App.) 286 S.W. 766, 
and reh den 295 S.W. 577]; Hill v. 
Stampfli, (Civ.App.) 284 S.W. 237 [rev 
on other grounds (Commn.App.) 290 
S.W. 522]; St. Paul Fire & Marine 
Ins. Co. v. Laster, (Civ.App.) 187 S. 
W. 969; Royal Casuaity Co. v. Nel- 
son, (Civ.App.) 153 S.W. 674. 

[a] Recovery precluded.—Clubb v. 
Scullin, 139 S.W. 420, 235 Mo. 585; 
ee v. Grimstead, 266 P. 394, 82 Mont. 
185. 

{b] Fact sought not established.— 
Where the evidence in a case involves 
an issue of fact which must necessari- 
ly be proved by circumstantial evi- 
dence, it is only when all the circum- 
stances taken together afford no rea- 
sonable inference of the fact sought 
to be established that the court may 
take the case from the jury. Berg- 
man v. Solomon, 136 S.W. 1010, 143 
Ky. 581. 

2. New York, etc., Land Co. v. 
Dooley, 77 S.W. 1030, 33 Tex.Civ.App. 
636; Fayssoux v. Kendall County, 
(Tex.Civ.App.) 55 S.W. 583. 

3. U:S:'—St. Louis, ete., Ri Co, v. 
Dewees, 153 F. 56, 82 C.C.A. 190; Gold- 
smith v. Thuringia Ins. Co., 114 F. 
994-52)C:C.A1534* Speerrv. Kearney 
County, Sse 4 oo oet @ Awe Ok 

Alaska.—Gibson  v. OMAdalgn Pace. 
Nav. Co., 1 Alaska 407, 414 [quot Chi- 
cago Great Western Ry. Co. v. Price, 
Sie 4280) 38 ©.C.A, 1239]. 

Ky _—Bergman v. Solomon, 136 S.W. 
1010. 143 Ky. 581. 

Mo.—Moeller v. United Rys. €o., 
147 S.W. 1009, 242 Mo. 721; Clubb v. 
Scullin, 139 S.W. 420, 235 "Mo. 585. 

Mont.—Carey v. Guest, 258 P. 236, 
78 Mont. 415. 

N.Y.—Sabine v. Paine, 132 N.Y.S. 
813, 148 App.Div. 730. 

Pa.—Lasater v. Conestoga Traction 
Co., 160 A. 447. 

Tex.—Hudson v. St. Louis South- 
western Ry. Co. of Texas, (Commn. 
App.) 293 S.W. 811 [aff in part and 
rev in part (Civ.App.) 286 S.W. 766, 
and reh den 295 S.W. 577]; Watts v. 
Gibson, (Civ.Avp.) 33 S.W.(2d) 777; 
Hill v. Stampfli, (Civ.App.) 284 S.W. 
237 [rev on other grounds (Commn. 
App.) 290 S.W. 522]; St. Paul Fire 
& Marine Ins. Co. v. Laster, (Civ. 
App.) 187 S.W. 969. 

Vt.—Neill v. Ward, 153 A. 219, 103 
Nit ELT. , 

Contra William J. Lemp Brewing 
Co. v. Mantz, 87 A. 814, 120 Md. 176. 

[a] In Washington, under Bal- 
linger Codes & St. Annot. § 4994, 
where there is no material conflict 


in the evidence, it is proper to with- 
draw the case from the jury. Ses- 
Se v. Warwick, 89 P. 482, 46 Wash. 

4 St. Louis, ete., R. Co. v. Dewees, 
153, #56, 82 C:C. A. 1905 State exirel. 
Gosselin v. Trimble, (Mo.) 41 S.W. 
(2d) 801, 805 [quash cert (App.) 29 
S.W.(2d) 186, and quot Cyc]; Johnson 
v. Herring, .300 P. 535, 89 Mont. 420; 
Bell v. Grimstad, 266 P. 394, 82 Mont. 

5. See cases infra this note. 

[a] Duty.—Hobbs. v. Kizer, 236 F. 
G83, 150) CCA.” Ne ae Sie Va cansas 
City Southern Ry. Co., 189 F. 471; 


Royal Casualty Co. v. Nelson, (Tex. 
Civ.App.) 153 S.W. 674. 
6 Maney v. Dennison, 163 S.W. 


783, 110 Ark. 571; Weaver v. Darby, 
42 Barb. (N.Y.) 411; Deuster v. Mit- 
tag, 81 N.W. 643, 105 Wis. 459. 

7. Craver v. Ragon, (Tex.Civ.App.) 
110 S.W. 489. 

8. Craver v. Ragon, supra. 

9. American Packing Co. v. Mil- 
waukee Mechanics’ Ins. Co., (Mo.App.) 
35 S.W.(2d) 956; Tracy v. Grand 
Trunks Ry Con 5 Te At 044 F6ui Vite os: 

10. Lowndes v. King, 1 S.C. 102. 

11. See supra § 333. 

12. Mississippi River Fuel Corpo- 
ration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554; Finnegan v. Goerke Co., 147 
A. 442, 106 N.J.Law 59; Cetofonte v. 
Camden Coke Co., 75 A. 913, 78 N.J. 
Law 662, 27 L.R.A.N.S. 1058; Nolan 
v. Bridgeton, ete., Traction Co., 65 A. 
992, 74 N.J.Liaw 559. 

13. Farmers’ Nat. Bank v. Mis- 
souri Livestock Commission Co., 53 F. 
(2d). 991;. Dimock State Bank v. 
Roehnen, 190 N.W. 485, 46 S.D. 50; 
Bircher v. Modern Brotherhood of 
America, 126 N.W. 5838, 25 S.D. 325. 

14. Western Investment & Land 
Co. v. First Nat. Bank, 128 P. 476, 23 
Colo.App. 143 [op amended on other 
grounds 131 P. 800, 24 Colo.App. 37]. 

15. Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

16. Farmers’ Nat. Bank vy. Mis- 
souri Livestock Commission Co., 53 F. 
(2d) 991;'! North River Ins. Co. v. 
Becnel, 33 F.(2d) 231 [cert den 50 S. 
Ct. 39,. 280 U.S. 592,.74 L.Ed. 640); 
Gibson v, Canadian Pac. Nav. Co., 1 
Alaska 407, 414 [quot Chicago Great 
Western Ry. Co. v. Price, 97 F. 423, 


38 C.C.A. 239]; MelkusSch v. Victor 
American Fuel Co., 155 P. 727, 731, 21 
N.M. 396 [quot Cyc]; Roedler v. Chi- 
cago, ete;, RCo.) 1090 N.W. 788, 129 
Wis. 270. 

17. Roedler v. Chicago, ete., R. Co., 
supra. 


18. Fagan v. Troutman, 135 P. 122, 
124, 24 Colo.App. 473 [rev on other 
grounds 138 P. 442, 25 Colo.App. 251, 
and quot In re Shell’s Bstate, 62 P. 
413, 218 Colo, 167]. 

19. Dimock State Bank yv. Boehnen, 
190 N.W. 485, 46 S.D. 50; Bircher v. 
Modern Brotherhood of America, 126 
NW. 588).:215) SiD. 3215: 

20. U.S.—Farmers’ Nat. Bank v. 
Missouri Livestock Commission Co., 
Home Gzd)i9 Os 

Ark.—Mississippi River Fuel Cor- 
poration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554. 

Colo.—Western Investment & Land 
Co. v. First Nat. Bank, 128 P. 476, 23 
Colo.App. 143 [op amended on other 
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pretation by the trial court, it should be submit- 
ted to the jury, even though it is uncontradicted,” 
and it is error to withdraw it from the jury.’ 
generally accepted test as to the weight and suf- 
ficiency of the evidence’! applies in the case of 
uncontroverted or conceded facts or evidence, so 
that where fair-minded,!? impartial,1? intelligent,*+4 
rational,!® reasonable,1® unprejudiced,’? upright1® 
men may fairly,® honestly,?° or reasonably?! dif- 
fer?2 as to the ultimate facts,?* conclusions,?4 or 


The 


grounds 131 P. 800, 24 Colo.App. 37]. 

Neb.—Ogden v. Sovereign Camp W. 
OF Wie, dN Ws 7.975 103) NaWeb2e. 2S 
Neb. 804, 806. 

N.J.—Finnegan vy. Goerke Co., 147 
A. 442, 106 N.J.Law 59; Cetofonte v. 
CamdeéniCoke so. nye Na Olde USBINeds 
Law 662, 27 I..R.A.N.S. 1058. 

21. St. Louis, 1, MM, -& S..Ry.9€0. 
v. Coleman, 135 S.W. 338, 97 Ark. 438: 
Donovan y. Connecticut Co., IX 
288, 86 Conn. 82. 

22. U.S.—North River Ins. Co. v. 
Becnel, 33 F.(2d) 231 [cert den 50 
S.Ct. 39, 280 U.S. 592, 74 L.Ed. 640]. 

Alaska.—Gibson v. Canadian Pac. 
Nav. Co., 1 Alaska 407, 414 [quot Chi- 
cago Great Western Ry. Co. v. Price, 
97°E. 423, 38° €:C. A. 2397 

Fla.—Gulf Refining Co. v. Ankeny, 
135 So. 521, 102 Fla. 151; Gravette v. 
Purner, 315;So) 476,47 % Bila, sii City. 
of Jacksonville v. Glover, 69 So. 20, 
69 Fla. 701; Gunn v. City of Jack- 
sonville, 64 So. 435, 67 Fla. 40; Flor- 
ida East Coast Ry. Co. v. Hayes, 64 
So. 274, 66 Fla. 589. 

Ga.—Marshall v. Woodbury Bank- 
ae Co., 68 S.E...957, 8 Ga.App. 221. 

Mo.— Berry v. Missouri Pac. RCo. 
25 S.W. 229, 124 Mo. 223. 

N.J.—Nolan v. Bridgeton, etc, 
Traction Co., 65 A. 992, 74 N.J.Law 
559. 

N.M.—Melkusch v. Victor American 
Fuel Co., 155 P. 727, 731, 21 N.M. 396 
[quot Cye]. 

N.Y.—Schweinler vy. Earl, 171 N.Y. 
poe 183 App.Div. 673. 

Ber i 5 
Caledonian Ins. Co., 133 S.E. 553, 1:35 
S- Coral bor 

Tenn.—Western Union Telegraph 
Co. v. Lamb, 203 S.W. 752, 140 Tenn. 
107. 

Wis.—Roedler v. Chicago, ete, R. 
Co., 109 N.W. 88, 129 Wis. 270. 

23. Bircher v. Modern Brotherhood 
Bee tis tea 126. N.We 5835, 25° °S:D: 
325. 

24. U.S.—Farmers’ Nat. Bank v. 
Missouri Livestock Commission Co., 
53 F.(2d) 991; North River Ins. Co. 
v. Beenel, 33 F.(2d) 231 [cert den 50 
S.Ct. 39, 280 U.S. 592, 74 L.Ed. 640]. 

Alaska.—Gibson v. Canadian Pac. 
Nav. Co., 1 Alaska 407, 414 [quot 
Chicago Great Western Ry. Co. v. 
Price; 9/77 .n423,01388) CCA. 2391. 

Ark.—Mississippi River Fuel Cor- 
poration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554; St. Louis, I. M. & S. Ry. 
ae v. Coleman, 185 S.W. 338, 97 Ark. 
38. 

Colo.—Western Investment & Land 
Co. v. First Nat. Bank, 128 P. 476, 23 
Colo.App. 143 [op amended on other 
grounds 131 P. 800, 24 Colo.App. 37]. 

Neb.—Ogden y. Sovereign Camp W. 
O. W., 111 N.W. 797, 113 N.W. 524, 78 
Neb. 804, 806. 

N.J.—Finnegan v. Goerke Co., 147 
A. 442, 106 N.J.Law 59; Cetofonte v. 
Camden Coke Co., 75 A. 913, 78 N.J. 
Law 662, 27 L.R.A.N.S. 1058; Nolan 
v. Bridgeton, etc., Traction Co., 65 
A. 992, 74 N.J.Law 559. 

N.M.—Melkusch v. Victor American 
Ruck oly Lose ee hem ola ls Nee 
396 [quot Cyc]. 

S.D.—Dimock State Bank vy. Boehn- 
en, 190 N.W. 485, 46 S.D. 50. 

Wis.—Roedler v. Chicago, ete, R. 
Co., 109 N.W. 88, 129 Wis. 270. 
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inferences,”® the issue or case may,”® should,?” or 
must?’ be submitted to the jury, under proper in- 


structions.?° 


[§ 338] (8) Inferences from Evidence.*° 


ences from the evidence are fact 


25. Colo.—Fagan v. Troutman, 135 
P. 122, 124, 24 Colo.App. 473 [rev on 
other grounds 138 P. 442, 25 Colo.App. 
251, and quot In re Shell’s Bstate, 
63 P. 4138, 28 Colo. 167]. 

Conn.—Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

Fla.—Gulf Refining Co. v. Ankeny, 
135. So. 521, 102 Fla. 151; Gravette v. 
Murtteri scl (Sov 476" 70 Hla. slisy ieity: 
of Jacksonville v. Glover, 69 So. 20, 
69 Fla. 701; Gunn y. City of Jackson- 
ville, 64 So. 435, 67 Fla. 40; Florida 
East Coast Ry. Co. v. Hayes, 64 So. 
274, 66 Fla. 589. 

Ga.—Marshall v. Woodbury Bank- 
ing Co., 68 S.E. 957, 8 Ga.App. 221. 

Mo.—Berry v. Missouri Pac. R. Co., 
25 S.W. 229, 124 Mo. 223. i 

N.Y.—Schweinler v. Earl, 171 N.Y. 
S. 866, 183 App.Div. 673. 

S.C.—Lower Main Street Bank v. 
Caledonian Ins. Co., 133 S.H. 553, 135 
S-CiVh55. 

Tenn.—Western Union Telegraph 
ve v. Lamb, 203 S.W. 752, 140 Tenn. 
107. 4 

Wis.—Roedler v. Chicago, etc., R. 
Co., 109 N.W. 88, 129 Wis. 270. 

26. Ogden v. Sovereign Camp W. 
O. W., 111 N.W. 797, 113 N.W. 524, 78 
Neb. 804, 806; Cetofonte v. Camden 
Coke Co., 75 A. 913, 78 N.J.Law 662, 
2H ANS. LO Doe 

27. U.S.—North River Ins. Co. v. 
Becnel, 33 F.(2d) 231 [cert den 50 S. 
Ct. 39, 280 U.S. 592, 74 L.Ed. 640]. 

Ark.—Mississippi River Fuel Cor- 
poration v. Senn, 43 S.W.(2d) 255, 184 
Ark. 554. 

Colo.—Fagan y. Troutman, 135 P, 
122, 124, 24 Colo.App. 473 [rev on oth- 
er grounds 138 P. 442, 25 Colo.App. 
251, and quot In re Shell’s Estate, 63 
PAIS 28-Colo. 1674: 

Fla.—Gulf Refining Co. v. Ankeny, 
135 So. 521, 102 Fla. 151; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; City 
of Jacksonville v. Glover, 69 So. 20, 
69 Fla. 701; Gunn vy. City of Jack- 
sonville, 64 So. 435, 67 Fla. 40; Flor- 
ida East Coast Ry. Co. v. Hayes, 64 
So. 274, 66 Fla. 589. 

N.J.—Finnegan vy. Goerke Co., 147 
A. 442: 106° N.J.Law °59; Nolan’ v. 
Bridgeton, ete, Traction Co., 65 A, 
992, 74 N.J.Law 559. 

N.Y.—Schweinler v. Earl, 171 N.Y. 
S. 866, 183 App.Div. 673. 

S.D.—Dimock State Bank v. Boehn- 
en, 190 N.W. 485, 46 S.D. 50; Bircher 
v. Modern Brotherhood of America, 
126 N.W. 583, 25 S.D. 325. 

Wis.—Roedler v. Chicago, etc., R. 
Co., 109 N.W. 88, 129 Wis. 270. 

[a] Other statement.—(1) Case is 
for jury. Farmers’ Nat. Bank v. Mis- 
souri Livestock Commission Co., 53 
F.(2d) 991; Donovan v. Connecticut 
Co., 84 A. 288, 86 Conn. 82; Melkusch 
v. Victor American Fuel Co., 155 P. 
V2, Tol, ol NLM: 396. fquot Cyc): 

28. Western Investment & Land 
Co. v. First Nat. Bank, 128 P. 476, 23 
Colo.App. 143 [op amended on other 
grounds 131 P. 800, 24 Colo.App. 37]; 
Berry v. Missouri Pac. R. Co., 25 S.W. 
229,124 Mo. 223; Western Union Tel- 
egraph Co. v. Lamb, 203 S.W. 752, 
140 Tenn. 107. 

[a] Duty.—Gibson v. Canadian 
Pac. Nav. Co., 1 Alaska 407, 414 [quot 
Chicago Great Western Ry. Co. v. 
Price, 9.7 ues 4230 38 Cl. ClAs 289 St! 
Louis, I. M. & S. Ry. Co. v. Coleman, 


135 S.W. 338, 97 Ark.: 438; Marshall 
v. Woodbury Banking Co., 68 S.B. 
957, 8 Ga.App. 221; Lower Main 


Street Bank v. Caledonian Ins. Co., 
133 S.E. 553, 135 S.C. 155. 

29. Kagan v. Troutman, 135 P. 122, 
124, 24 Colo.App. 473 [rev on other 
grounds 138 P. 442, 25 Colo.App. 251, 
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hence, generally, where there is any credible*? evi- 
dence** sufficient to support an inference®* sustain- 


ing a verdict,®> the inferences to be deduced from 


Infer- 
questions,®* and 


and quot In re Shell’s Estate, 63 P. 
413, 28 Colo. 167]. 

30. Generally see Evidence § 1797. 

Inferences from conflicting, contra- 
dicted, or controverted evidence see 
supra §§ 334, 335. 

Inferences from uncontroverted 
facts or evidence see supra §§ 336, 


337. 

31. George E. Keith Co. v. Abrams, 
43 F.(2d) 557; McLaughlin v. Joseph 
Horne Co., 206 F. 246, 124 C.C.A. 114; 
Gibson v. Morris, (Tex.Civ.App.) 47 
S.W.(2d) 648; Sessions v. Newport, 
Zo Vite OF 

32. Dauplaise v. Yellow Taxicab 
Co., 235 N.W. 771, 204 Wis. 419; Ru- 
pertiv. Chicago, WM.) St. Pa& PR Co., 
232 N.W. 550, 202 Wis. 563 [cert den 
51 SsCt. 488, 283 U.S. 840, 75 L.Ed: 
1451]. 

33. McNulty v. St. Louis & S. F. 
R. Co., 148 S.W.'9738, 166 Mo.App. 439; 
Thamann vy. Merritt, 186 N.W. 10038, 
107 Neb. 602; Webb v. Warren, 264 
P. 180, 129 Okl. 151. 

84 Dauplaise v. Yellow Taxicab 
Co., 235 N.W. 771, 204 Wis. 419; Ru- 
pertv. Chicago, MA vSte Pa & Py R.iCo., 
232 N.W. 550, 202 Wis. 563 [cert den 
51 S.Ct. 488, 283 U.S. 840, 75 L.Hd. 


14514. 

35. Thamann vy. Merritt, 186 N.W. 
1003, 107 Neb. 602; Webb v. Warren, 
264 P..180, 129) OkIS 151. 

[a] Inference does not justify ver- 
dict where there is not enough testi- 
mony on which to predicate inference. 
Texas Vegetable Union v. Obets, 
(Tex.Civ.App.) 4 S.W.(2d) 1058. 

36. U.S.—George E. Keith Co. v. 
Abrams, 43 F.(2d) 557; Midland Val- 
ley R. Co. v. Bell, 242 FR, $037 Pod NCIC. 
A. 391 [cert den 38 S.Ct. 12, 245 U.S. 
653, 62 L.Ed. 532]; McLaughlin v. 
Joseph Horne Co., 206 F. 246, 124 C.C. 
A. 114. 

Ala.—Thompson & Donohoo y. Mo- 
bile & O. R. Co., 101 So. 441, 211 Ala. 


646; West v. Spratling, 86 So. 32, 204 
ae 478; Crum v. Williams, 29 Ala. 


Cal.—Gajanich v. Gregory, 3 P.(2d) 
389, 116 Cal.App. 622; Aladdin Co. of 
America v. Gregory, 282 P. 1019, 102 
CalApp.'i272- 

Colo.—General Acc., Fire & Life As- 
sur. Corporation, Limited, of Perth, 
Scotland v. Cohen, 203 P. 650, 657, 71 
Colo. 23 [cit Cyc]. 

Conn.—Stern v. Max Ripps Co., 85 
A. 543, 86 Conn. 289; Donovan v. Con- 
necticut Co., 84 A. 288, 86 Conn. 82. 

I1l.—Molloy v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164; 
Donnelly v. Chicago City Ry. Co., 85 
N.-E: 233,.235 Ill. 35 [aff 136 IllApp. 
204; Austin v. Public Service Co. of 
Northern Illinois, 215 Ill.App. 297; 
Ward v. Chicago, 15 Ill.App. 98. 

Ind.—Chicago & E. R. Co. v. Thom- 
as, 55 N.E. 861; Stanley v. Montgom- 
ery, 26 N.H. 213, 102 Ind. 102. 

Towa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 127; 
Olson v. Southern Surety Co., 208 N. 
W. 213, 201 Iowa 1334. 

Ky.—Adams vy. Tiernan, 5 Dana 394. 

Me.—Milner v. Hare, 134 A. 628, 125 
Me. 460. 

Mass.—Baker v. Ratkiewicz, 175 N. 
BK. 635, 275 Mass. 174; Hall vz College 
of Physicians and Surgeons, 149 N.E. 
675, 254 Mass. 95; Warner v. Fuller, 
139 N.E. 811, 245 Mass. 520; Kean v. 
New York Cent. & H. R. R. Co., 97 N.E. 
64, 210 Mass. 449; Leighton v. Mor- 
rill, 34 N.E. 256, 159 Mass. 271; Kane 
vy. Learned, 117 Mass. 190. 

Mich.—¥ox v. Spring Lake Iron Co., 
50 N.W. 872, 89 Mich. 387. 

Mo.—Berg v. Gosling, 297 S.W. 112, 
222 Mo.App. 226; Walton v. Phoenix 


129 Okl. 


the facts in evidence are for the jury,?® and not for 


Ins. Co., 141 S.W. 1138, 162 Mo.App. 
316. 

Neb.—Thamann v. Merritt, 186 N. 
W. 1003, 107 Neb. 602; Plath v. Brun- 
ken, 167 N.W. 567, 102 Neb. 467. 

N.J.—Conover v. Middleton Tp., 42 
N. ees 382. 

N.Y.—Salomone v. Yellow Taxi Cor- 
poration, 151 N.E. 442, 242 N.Y. 251; 
Queeney v. Willi, 122 N.E. 198, 225 
N.Y. 374; Tripler v. New York, 34 N. 
E. 729, 189 N.Y. 1; Hart v. Hudson 
River Bridge Co., 80 N.Y. 623 [quot 
Woodworth v. New York Cent., etc., 
R. Co., 66 N.Y.S. 1072, 1076, 55 App: 
Div. 28]; Meyer v. Hibsher, 47 N.Y. 
265; Hudson _Trust Co. v. American 
Linseed Co., 180 N.Y.S. 17, 190 App. 
Div. 289; Geneva, eterno: Co. v. Sage, 
385 Hun 95; Swee v. Neumann, 123 N. 
Y.S. 776, 67 Misc. 605; Douglass v. 
Leonard, 17 N.Y.S. 591; Moorehead v. 


Holden, 7 N.Y.Civ.Proc. 188; Broth- 
erson v. Jones, Lalor 171. 
N.C.—Barker v. Massachusetts 


Mut. Life Ins. Co., 83 S.E. 16, 168 N. 
C. 87; Midgette v. Branning Mfg. Co., 
64 S.E. 5, 150 N.C. 333. 

ere v. Warren, 264 P. 180, 
Ia 

Pa.—Heh v. Consolidated Gas Co., 
50 A. 994, 201 Pa. 443, 88 Am.S.R. 
819; Lamb v. Prettyman, 33 Pa.Super. 
190; Pottash v. Director Gen. of Rail- 
roads, 3 Pa.Dist.&Co. 387. ~ 

Porto Rico.—Martinez v. 
Co., 6 Porto Rico Fed. 405. 

$.C.—Taylor v. Winnsboro Mills, 
143 S.B. 474, 146 S.C. 28 

ex —Maryland Casualty Co. five 
Williams, (Civ.App.) 47 S.W.(2d) 858; 
Edelbrock v. Farmer, (Civ.App.) 43 
S.W.(2d) 456; Albritton v. Commerce 
Farm Credit Co., (Civ.App.) 9 S.W. 
(2d) 1938; Hunt v. Garrett, (Civ.App.) 
275 S.W. 96 [rev on other grounds 
in part, (Commn.App.) 283 S.W. 489]; 
Long v. Shelton, (Civ.App.) 155 S.W. 
945; Texas Midland R. Co. v. Geral- 
don, 117 S.W. 1004, 54 Tex.Civ.App. 
71 [aff 128 S.W. 611, 103 Tex. 402, 29 
L.R.A.N.S. 799, Ann.Cas.1913A 45]; 
Clay County Land, ete, Co. v. Mon- 
tague County, 28 S.W. 704, 8 Tex. 
Civ.App. 575. 

Vt.—Blaisdell v. Davis, 48 A. 14, 72 
Vt.' 295. 

Va.—Bass’ Adm’r v. Norfolk R., 
etce., Co., 40 S.H. 100, 100 Va. 1. 

Wis.—Dauplaise v. Yellow Taxicab 
Co., 235 N.W. 771, 204 Wis. 419; Ru- 
pert v. Chicago, M., St. Ps & P. R. Co.; 
232 N.W. 550, 202 Wis. 563 [cert den 
51 S.Ct. 488, 283 U.S. 840, 75 L.Ed. 


1451]. 
, Origin.—(1) Rule that facts 
in issue are to be submitted to the 
jury (see supra § 325) (2) includes 
cases where question is as to infer- 
ence to be drawn from such facts 
(Chaisson v. Williams, 156 A. 154, 130 
Me. 341). 
{b] Legitimate inference.—What- 
ever is within range of reasonable 
deduction from all the evidence is a 
legitimate inference and conclusion, 
and, if evidence on each side is partly 
discounted with a mesne result, it is 
a proper exercise of fact-finding func- 
tion., Cotton v. Stevens, 129 A. 873, 
N-H. 105. 
[ec] Other statements.—(1) Jurors 
are the exclusive (Modern Woodmen 
of America v. Craiger, (App.) 90 N.BE. 
84 [rev on other grounds 92 N.E. 113, 
175 Ind. 30]) (2) and sole (State 
Bank of Goldendale v. Beeks, 214 P. 
817, 124 Wash. 467) (3) judges of the 
inferences to be drawn from the facts 
proved (Purifoy v. Lester Mill Co., 
138 S.W. 995, 99 Ark. 490; Amok Gold 
Mining Co. v. Canton Ins, Office, 171 
P. 1098, 36 Cal.App. 265; Primm y, 
Haren, 27 Mo. 205). (4) Jury are 


Brown 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the trial court,?’ and it is error for the court to 
draw inferences of fact from: the evidence,?® or to 
influence the jury to draw certain inferences there- 
The jurors are at liberty to draw such in- 
ferences as are reasonably deducible therefrom.*® 
So, also, where an inference can be drawn, the ease 
is for the jury,#! and, even though the inference is 
not a. necessary one,*”? the court will not invade the 
province of the jury by withdrawing it from the 
an inference can be 


from.*®® 


jury.*® However, whether 


judges of inferences to be drawn from 
facts proved (Stephenville, N. & S. T. 
Ry. Co. y. Shelton, (Tex.Commn.App.) 
208 S.W. 915 [aff (Civ.App.) 163 S.W. 
1034]), (5) provided the inferences 
are not unreasonable (Stephenville, 
N. & S. T. Ry. Co. v. Shelton, supra). 
(6) The inferences to be drawn are 
exclusively for the jury. Suell v. 
Derricott, 49 So. 895, 161 Ala. 259, 23 
L.R.A.N.S. 996; Perry County v. Ev- 
ersole, 98 S.W. 1019, 30 Ky.L. 453; 
Sanders v. Southern Ry., Carolina Di- 
vision; -73: S:).1-356,,90 S.C. 331. >. (7) 
It is solely the function of the jury 
to deduce from the facts before them 
Such legitimate inferences as those 
facts afford. Wooton v. Dragon: Con- 
sol. Mining Co., 181 P. 593, 54 Utah 
459. (8) Ordinarily question of what 
inferences are deducible from evi- 
dence is peculiarly a question for the 
jury. Paulsen v. Modern Woodmen 
of America, 130 N.W. 231, 21 N.D. 235. 


(9) It is especially (Warren v. Le-| 


bam Mill & Timber Co., 225 P. 628, 
129 Wash. 565) (10) and solely (Siebe 
v. Heilman Mach. Works, 77 'N.E. 300, 
38 Ind.App. 37) (11) the province of 


the jury to draw inferences from the. 


proved facts (H. H. Hitt Lumber Co. 
v. McCormack, 68 So. 696, 13 Ala, 
App. 453; Waters v. Connecticut Co., 
155. .A.~59, 113.-Conn. 768; Lower v. 
Shorthill, 176 P. 107, 647, 103 Kan. 
534, 904; Louisville & N. R. Co. v, 
Hunter, 214 S.W. 914, 185 Ky. 165; 
Schwerin v. Andersen, 185 N.W. 321, 
107 Neb. 1388; Powell vy. Powell, 71 N. 
Y. 71 [rev 3 Hun 413, 6 Thomps.&C., 
51]; Gardner v. Friederich, 49 N.Y.S. 
1027,.:25 App.Divs 6521 - Laff. 57% Num. 
1110, 163 N.Y. 568]; Moore v. Miller, 
8 Pa. 272; Ebersole v. Sapp, (Tex. 
Civ. App.) 160 S.W. 1137 [rev on oth- 
er grounds (Commn.App.) 208 S.W. 
156]; -Craver v.: Ragon, (Tex.Civ. 
App.) 110 S.W. 489). (12) Existence 
of fact to be implied from other 
facts must be left to the determina- 
tion of the jury. North Chicago St. 
R. Co. v. Rodert, 67 N.E. 812, 203 Ill. 
413 [aff 105 Ill.App. 314]; Collins v. 
Catholic Order of Foresters, 88 N.E. 
87, 43 Ind.App. 549; Hines v. Popino, 
(Tex.Civ.App.) 235 S.W. 1095; Wal- 
lace v. Grand Trunk R. Co., 49 Ont.L. 
117, 64 Dom.L.R. 75. (13) Proper in- 
ferences to be drawn from the evi- 
dence are questions for the jury alone. 
Brant v. Gallup, 5 Ill.App. 262. (14) 
Jury have right to consider what may 
reasonably be inferred from what is 
proved. Chicago & E. R. Co. v. Ham- 
erick, 96 N.E. 649, 50 Ind.App. 425 
[order set aside (App.) 97 N.E. 546, 
and reh den (App.) 98 N.E, 422]. (15) 
Final responsibility of making deduc- 
tions from evidence is for jury. 
Weaver v. National Fire Ins. Co. of 
Hartford, Conn., 165 N.W. 2238, 181 
Iowa 1000. 

{d] Nonproduction or suppression 
of evidence.—Whether unfavorable 
inference of fact should be drawn 
from failure of party to pr oduce evi- 
dence, or from suppression thereof, 
is for jury. Knott v. Hawley, 203 
N.W. 785, 163 Minn. 239. 

37. U.S.—Midland Valley R. Co. v. 
Bell, 242 F..803, 155.C.C.A. 391, [cert 
den 38 S.Ct. 12, 045 U.S. 653, 62 L.Ed. 
532); McLaughlin Vv. Joseph Horne 
Co., 206 F. 246, 124 C.C.A. 114. 

Ala.—Jones Vv. Bell, 77 So. 998, 201 
Ala. 336; White v. Hass, 32 Ala. 430, 
70 Am.D. 548. A 

Ill.—Molloy Rapid 


vy. Chicago 
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Transit’ Co., 166 N.E. 530, 335 Ill. 164; 
Eames v. Blackhart, 12 Ill. 195; Aus- 
tin v. Public Service Co. of Northern 
Ill., 215 Ill.App. 297;. Ward v. Chica- 
go, 15 Tll.App. 98. 

Ind.—Collins v. Catholic Order of 
Foresters, 88 N.E. 87, 43 Ind.App. 549. 

Iowa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 127; 
Olson vy. Southern Surety Co., 208 N. 


W. 213, 201 Iowa 1334; Newell v. 
Newell's Estate, 200 N.W. 238, 198 
Iowa 710. 


Mass.—Baker v. Ratkiewicz, 175 N. 
BH. 635, 275 Mass. 174; Warner vw. 
Fuller, 139 N.E. 811, 245 Mass. 520; 
Kean v. New York Cent. & H. R. R. 


Co., 97 N.E. 64, 210 Mass. 449. 


Mich.—Williams v. Shelden, 28 N. 
W. 115, 61 Mich. 311. 

N.J.—Conover y. Middleton Tp., 42 
N.J.Law 382. 

N.Y.—Salomone v. Yellow Taxi 
Corporation, 151 N.E. 442, 242 N.Y. 
251; Patten v. Pancoast, 15 N.BE. 893, 
109 N.Y. 625, 2 Silv.A. 28; Hudson 
Trust Co. v. American Linseed Co., 
180 N.Y.S. 17, 190 App.Div. 289; Swee 
v. Neumann, 123 N.Y.S. 776, 67 Misc. 
605; Douglas v. Leonard, 17 N.Y.S. 
591. Compare Brotherson v. Jones, 
Lalor (N.Y.) 171 (stating that, if evi- 
dence was such that a finding by the 
jury against it would compel grant- 
ing a new trial, the court might prop- 
erly dispose of the case at trial). 

N.C.—Barker Vv. Massachusetts 
Mut. Life Ins. Co., 83 S.E. 16, 168 N.C. 


87 

Pa.—Heh v. Consolidated Gas Cox, 
50 A. 994, 201 Pa. 443, 88 Am.S.R. 
819; Lamb v. Prettyman, 33 Pa.Su- 
per. 190; Pottash v. Director Gen. 
of Railroads, 3 Pa.Dist.&Co. 387. 

[a] It is only in rare instances 
that the court is justified in deter- 
mining as a matter of law what in- 
ferences are deducible from the evi- 


dence. Paulsen v. Modern Woodmen 
tet wee 130) ING. 9 281, 024 = ND. 
“[b] Other statement.—It is not 


the province of the court to draw in- 
ferences from conflicting evidence. 
H. H. Hitt Lumber Co. v. McCormack, 
68 So. 696, 13 Ala.App. 453. 

38. <Ala.—Smith y. Collins, 10 So. 
334, 94 Ala. 394. 

Tll.—Fisher v. Bennehoff, 13 N.E. 
150, 121 Ill. 426; Graves v. Colwell, 
90 Ill. 612; Hames v. Blackhart, 12 
TV ROS: 

Ind,—Stanley v. Montgomery, 26 N. 
B. 213, 102 Ind. 102. 

N.C.—Threadgill v. Anson County, 
21 S.E. 425, 116 N.C. 616. 

Or.—Keen v. Keen, 90 P. 147, 49 Or. 
362, 10 L.R.A.N.S. 504, 14 Ann.Cas, 45, 

Tex.—Clay County Land, ete., Co. 
v. Montague County, 28 S.W. 704, 8 
Tex.Ciy. App. 575. 

39. Brant v. Gallup, 5 Ill.App. 262; 
Freiberg v. Freiberg, 11 S.W. 1123 
74 Tex. 122. 

40. Ala.—Thompson & Donohoo v. 
Mobile & O. R. Co., 101 So. 441, 211 
Ala. 646. 

Ark.—Purefoy v. Lester Mill Co., 
138 S.W. 995, 99 Ark. 490. 

Conn.—-Donovan v. Connecticut Co., 
84 A. 288, 86 Conn. 82. 

D.C.—Catholic University of Amer- 
ica v. Waggaman, 32 App.D.C. 307. 

Ill.— North Chicago St. R. Co 
Rodert, 67 N.H. 812, 203 Ill. 413 Taft 
105 Ill. "App. 314]. 

Ind.—Chicago & E. R. Co. 
erick, 96 N.E. 649, 50 Ind.App. 


v. Ham- 
425 
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drawn by the jury in opposition to direct testimony 
of witnesses from their knowledge of the situation 
is a question of law.*# 

[§ 339] (4) Presumptions of Fact. Presumptions 
of fact generally are questions of fact*® and their 
effect is for the jury,*® and not for the trial court.*7 
Whether the presumption of fact has been contro- 
verted or rebutted is also a question of fact*® for 
the jury,*® unless the evidence is so indispensable 
that a verdict contrary to it would have to be set 


[order set aside (App.) 97 N.E. 546, 
and reh den (App.) 98 N.E. 422]; 


Siebe v. Heilman Mach. Works, 77 
N.E. 300, 38 Ind.App. 37. 
Ka n.— Lower v. WEG Ez 


Shorthill, 
107, 647, 103 Kan. 534, 704. 
Mo.—Chouquette v. Barada, 28 Mo. 
491; Walton v. Phoenix Ins. Co., 141 
S.W. 1138, 162 Mo.App. 316. 
Neb.—Jones vy. Lincoln First Nat. 
Bank,. 90 N.W. 912, 3 Neb. (Unoff.) 


hex 
Y.—Queeney v. Willi, 122 N.E. 
198, 225 N.Y. 374. 
N.C.—Midgette v. Branning Mfg. 
Co:}°649S.H5,' 150° N.C.- 333. 

Tex.—Hunt v. Garrett, (Civ.App.) 
275 S.W. 96 [rev on other grounds in 
part (Commn.App.) 283 S.W. 489]. 

41. Mechanics’ Savings Bank v. 
Feeney, 108 A. 295, 79 N.H. 267. 

42. Findley v. Wilson, 242 P. 565, 
115 Okl. 280; Western Supply Co. v. 
Oil Country ‘Drilling CQ., 1223+-Ps 399; 
9% ORL 18383 Municipal Excavator 
COs We Walters, 220 P. 456, 97. OkL. 
14; Great Southern Life Ins. Co. v. 
Long, 219 P. 926, 93 Okl. 129; Singer 
v. Citizens’ Bank of Headrick, 193 P. 
41, 79 Okl. 367; Miller v. Marriott, 
149 PB. 1164, 48 Okl. 179. 

43. Findley v. Wilson, 242 P. 565, 
115 Okl. 280; Western Supply Co. v. 
Oil Country Drilling Co., 223 P. 399, 
97 Okl. 188; Municipal Excavator Co. 
ve, Walters) 220° .P6.456,..9'C; Ok 14: 
Great Southern Life Ins. Co. v. Long, 
219 P. 926, 93 Okl. 129; Singer v. Citi- 
zens’ Bank of Headrick, 193 P. 41, 79 
Okl. 267; Miller v. Marriott, 149 P. 
1164, 48 Okl. 179. 

44. Collette v. Boston & M. R. R,, 
140 A. 176, 83 N.H. 210; Curtis v. Bos- 
tom &'2M. OR. SRa5, 9 GAs T4308, NEE. 

Leighton v. 


116. 
Morrill, 34 N.E. 
256, 159 Mass. 271. 


45. 

46. Mo.—Morton vy. St. Louis-San 
Francisco Ry. Co., 20 S.W.(2d) 34, 
323 Mo. 929, 947 [quot Cyc]. 
oN Fo Taloott v. Einstein, 10 Daly 

Pa.—Wynn v. Wood, 97 Pa. 216; 
Pennsylvania R. Co. v. Weiss, 87 Pa. 
447; E. Bradford Clarke Co. v. Bal- 
timore, etc., R. Co., 27 Pa.Super. 251. 

Tex.—Mitchell v. Stanton, (Civ. 
App.) 139 S.W. 10383. 

vi A —Bigelow v. Doolittle, 36 Wis. 


ae Other statements.—(1) Where 
the evidence is conflicting, and not 
clear, certain, and determinate (Com- 
forter v. City of Apalachicola, 58 So. 
28, 63 Fla. 113), (2) it is the province 
of the jury to weigh the presumptions 
arising therefrom (Bird v. Jefferson 
County, 58 So. 28, 63 Fla. 88; Moore 
v. Miller, 8 Pa. 272). 

47. Salomone v. Yellow Taxi Cor- 
poration, 151 N.E. 442, 242 N.Y. 251; 
Bigelow v. Doolittle, 36 Wis. 115. 


48. Grantham v. Ordway, 182 P. 
73, 40 Cal.App. 758. 
49. Ark—Cummins & Pike vy. 


James & Woolbridge, 4 Ark. 616. f 

Cal.—Pacific Improvement Co. v. 
Maxwell, 146 P. 900, 26 Cal.App. 265; 
Volquards v. Myers, 138) P1963, 
Cal.App. 500. 

Mo.—Morton v. St. Louis-San Fran- 
cisco Ry. Co., 20 S.W.(2d) 34, 323 Mo. 
929, 947 [quot Cyc]. 

N.J.—Vladar v. Klopman, 99 A, 330, 
89 N.J.Law 575. 

N.Y.—Albany County Sav. Bank y. 
McCarty, 48 N.B. 427, 149 N.Y. 71. 

Or.—Judson v. Bee Hive Auto Serv- 
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aside,®° and not for the trial court.5* 
facts proved give rise to a presumption is a ques- 
tion for the court,®? as is also the question whether 
the evidence of a party relying upon a statutory 
disputable presumption sufficiently established a 
sphere within which the presumption may operate.** 


ice Co., 297 P. 1050, 294 P. 588, 136 Or. 
1, 74 A.L.R. 944. 

Pa.—Hartig v. American Ice Co., 
137 Ad -86:75.290) Pa.n21s (Kellyi-vs Di- 
rector General of Railroads, 118 A. 
486, 274 Pa. 470; Pennsylvania R. Co. 
Vv. Weiss, 87 Pa. 447, 

[a] Oral evidence to rebut pre- 
sumptions (1) must be submitted to 
the jury (Hartig v. American Ice Co., 
377A. 867% 1290-Pa. 21), (2) unless 
evidence indisputably shows physical 
facts governing case (Hartig v. 
American Ice Co., supra). 

50. Hartig v. American Ice Co., 137 
A. 867, 290 Pa. 21; Kelly v. Director 
General of Railroads, 118 A. 436, 274 
Pa. 470. 

51. Viladar v. Klopman, 99 A. 330, 
89 N.J.Law 575; Pennsylvania R. Co. 
v. Weiss, 87 Pa. 447. 


52. Stoever v. Whitman, 6 Binn. 
(Pa.) 416. 
53. Smellie v. Southern Pac. Co., 


299 P. 529, 212 Cal. 540. : 

54. Instructions as to credibility 
of witnesses: : 
Ignoring or excluding consideration 

see infra §§ 549-553. 

Invasion of province of jury general- 

ly see infra §§ 471-478. 

Necessity see infra §§ 549-553. 
Sufficiency see infra §§ 628—630. 
Undue prominence of matters relat- 

ing to credibility see infra § 605. 

Weight of opinion evidence see Hvi- 
dence §§ 823-828. 

55. U.S.—Baltimore & O. R. Co. 
v. Groeger, 45 S.Ct. 169, 266 U.S. 
521, 69 L.Ed. 419 [rev 288 F. 321]; 
Weightman v. Washington Corpora- 
tion, 1 Black 39, 17 L.Ed. 52; Erlang- 
er Tremont Theatre Corporation v. 
Ellsmore, 56 F.(2d) 809 [cert den 52 
S.Ct. 646, 286 U.S. 564, 76 L.Ed. 1296]; 
U. S. Fidelity & Guaranty Co. v. Le- 
ong Dung Dye, 52 F.(2d) 567 [cart 
den 42 S.Ct. 311, 285 U.S. 537, 76 L. 
Ed. 930]; Chicago & No W.. Ry. Co. 
v. Struthers, 52 Peay, "88, 90 [cert 
den 52 S.Ct. 38, 284 U.S. 662, 76 L.Ed. 
561, and cit Cyc]; Wabash R. Co. v. 
Lewis, 48 F.(2d) 519; Slocum vy. Erie 
R. Co., 47 F.(2d) 216; Bradford-Ken- 
nedy Co. v. Fred G. Clark Co., 43 F. 
(2d) 875; George E. Keith Co. v. 
Abrams, 43. Had) S57" Tabas! sv. 
Emergency Fleet Corporation, 9 F. 
(2d) 648 [aff 22 F.(2d) 398]; New 
Amsterdam Casualty Co. v. Iowa 
State Bank, 1 F.(2d) 196; Board of 
Com’rs of Muddy Bottom Swamp 
Land Dist., No. 1, Tippah County, 
Mass. v. Equitable Surety Co., 246 
F. 633, 158 C.C.A. 589; Midland Val- 
ley R. Co. v. Bell, 242 F. 30/85 oo CAC. 
A, 391 [cert den 38 S.Ct. 12, 245 U.S. 
653, 62 L.Ed. 532]; Hobbs v. Kizer, 
WOO Me nOGl. Lo0wG, CAG Loco Wirteht. vs 
Southern Express Co., 80 F. 85; Gal- 
jena iv. Hot Springs R.' Co., 13 ce. 16; 
APMCErary 37.) U.S. ve. Borger, 7.1: 
193, 19 Blatchf. 249; Huchberger v. 
Merchants’ F. Ins. Co., 12 F.Cas.No. 
6,822, 4 Biss. 265 [aff 12 Wall. 164, 
20 L.Ed. 364]; Union Sugar Refinery 
v. Matthiesson, 24 F.Cas.No. 14,399, 
3 Cliff. 639. 

Ala.—Commonwealth Life Ins. Co. 
v. Barr, 119 So. 11, 218 Ala. 505; Bir- 
mingham Blectrie Co: ‘Vv. Cleveland, 
113 So. 408, 216 Ala. 455; Alabama 
Power Co. v. Farr, 108 So. 373, 214 
Ala. 530; Leahy v. State, 106 So. 599, 
214 Ala. 107; Dye-Washburn Hotel 
Co. v. Aldridge, 93 So. 512, 207 Ala. 
471; Martin v. Manning, 92 So. 659, 
207 Ala. 360; Crabtree v. Street, 79 
So. 192, 201 Ala. 630; Russell v. Bush, 
71 So. 397, 196 Ala. 309; Bruce v. 
Sierra, 57 So. MOOS TS Ala. 517, Ann. 
Cas.1914D 125; Shipp Vv. Shelton, 69 
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Whether the 


So. 102, 193 Ala. 658; Venable v. Ven- 
able, 51 So. 833, 165 Ala. 621; Bir- 
mingham Ry., Light & Power Co. v: 
Jung, 49 So. 434, 161 Ala. 461, 18 Ann. 
Cas. 557; Braham v. State, 38 So. 919, 
1438 Ala. 28; American Oak Extract 
Co. v. Ryan, 20 So. 644, 112 Ala. 337; 
Foust v. Yielding, 28 Ala. 658; Moore 
v. Jones, 13 Ala. 296; Central of 
Georgia Ry. Co. v. Gholston, 129 So. 
705, 24 Ala.App. 18; National Life & 
Accident Ins. Co. v. Hannon, 118 So. 
170, 22 Ala.App. 483 [cert den 118 
So. 172, 218 Ala. 174]; National Life 
& Accident Ins. Co. v. Hanner, 94 So. 
259, 19 Ala.App. 47; Deshazo v. L. 
& E. Lamar, 85 So. "586, 17 Ala.App. 
392 [cert den 85 So. 922, 204 Ala. 699]. 
Ariz.—Miller Cattle Co. v. Francis, 
298 P. 6315-38 Ariz. 197; Perkins v. 
Gross, 224 P. 620, 26 Ariz. 219. 
Ark.—American Ry. Express Co. v. 
H. Rouw Co., 48 S.W.(2d) 222, 185 
Ark. 526; Mutual Ben. Health & Ac- 
cident Ass’n v. Bird, 47 S.W.(2d) 812, 
185 Ark. 445; St. Louis-San Francis- 
co Ry. Co. v. Grant, 46 S.W.(2d) 640, 
185 Ark. 222; 
Bros., 42 S.W.(2d) 552, 184 Ark. 1194; 
Kansas City Fibre Box Co. v. F. Burk- 
art Mfg. Co., 44 S.W.(2d) 325, 184 
Ark. 704; Missouri Pac. R. Co. v. 
Rogers, 43 S.W.(2d) 757, 184 Ark. 
725; Mississippi River Fuel Corpora- 
tion v. Senn, 43 S.W.(2d) 255, 184 Ark. 
554; Missouri Pac. R. Co. v. Diffie, 
41 S.W.(2d) 752, 184 Ark. 189; King 
v. Goode, 37 S.W. (24) 869, 183 Ark. 
638; Mosley v. Raines, 37, S.W.(2d) 
78, 183 Ark, 5698 Gaither Coal Co. v. 
Le Clerch, 31 S:W.(2d) 750, 182 Ark. 
466; Alexander v. Johnson, 31 S.W. 
(2a) 804, 182 Ark. 270; Duckworth v. 
Stephens, 30 S.W.(2d) 840, 182 Ark. 
161; National Ben. Life Ins. Co. v. 
Pitts, 30 S.W.(2d) 853, 181 Ark. 1146; 
Martin y. Street Improvement Dist. 
No. 349, 21 S.W.(2d) 430, 180 Ark. 
298; St. Louis-San Francisco Ry. Co. 
v. Harmon, 15 S.W.(2d) 310, 179 Ark. 
248; Hamilton v. Hamilton, 10 S.W. 
(2a) 3877, 178 Ark. 241; Missouri Pac. 
R. Co. v. Greene, 6 S/W. (2d) 26, 177 
Ark. 217; Jackson County Gin Go. v. 
McCuistion, DI SIW:. (2d) 7291777 Ark: 
60; Sharp v. West, 8 S.W.(2d) 692, 
176 Ark, 616; Standard Oil Co. of 
Louisiana v. Goodwin, 299 S.W. 2, 174 
Ark. 603; St. Louis-San Francisco 
Ry. Co. v. H. Rouw Co., 294 S.W. 414, 
174 Ark. 1; Davis v. Falls, 288 S.W. 
723, 172 Ark. 314; Great Southern 
Mut. Life Ins. Co. v. Harrell, 282 S. 
W. 999, 170 Ark. 1193; St. Louis-San 
Francisco Ry. Co. v. Pearson, 281 S. 
W. 910, 170 Ark. 842 [cert den 47 S.Ct. 
100 273 OSs) TLL, ales bdens 53 sya 
vis v. Hareford, 245 S.W. 833, 156 Ark, 
67 [cert den 43 S.Ct. 521, 266 U.S. 745, 
67 L.Ed. 1211, error dism 44 S.Ct. 
CUS een COM! 1Whasy. BCS AOE, Gore cel Kane 
Covill v. Gerschmay, 224 S.W. 609, 
145 Ark, 269; Kansas City Southern 
Ry. Co. v. Whitley, 213 S.W. 369, 139 
Ark. 255; J. B. Wheeler & Co. v. 
Fitzpatrick, 205 S.W. 302, 135 Ark, 
117; Chicago, R. I. & P. Ry. Co. v. 
Womble, 199 S.W. 81, 131 Ark. 411; 
Eminent Household of Columbian 
Woodmen vy. Howle, 198 S.W. 286, 131 
Ark. 299; Dickinson v. McBride, 193 
S.W. 89, 127 Ark. 555; Kansas City 
Southern Ry. Co. v. Dickerson, 165 S. 
W.. 272, 951, 112) Ark. 607; St. Louis, 
I. M. & S. Ry. Co. v. Baker, 163: Siw. 
152, 110 Ark. 241; Graysonia-Nash- 
ville Lumber Co. v. Carroll, 144 S.W. 
519, 102 Ark. 460; Burgie v. Bailey, 
A S.W. 266, 91 Ark. 383, 18 Ann.Cas, 
Cal.—Meyer v. Tobin, 4 P.(2d) 542; 
Johnstone v. Morris, 292 P, 970, 210 


[§ 340] ¢. Credibility of Witnesses®+— 
nesses Generally—(a) General Rule. The credibility 
of witnesses and the weight to be given to their tes- 
timony is, in civil cases tried to a jury, a question 
to be determined by them;** it has been said that, 
generally speaking, there are no limitations upon 


People’ s Bank v. Primm- 


[8§ 339-340 
(1) Wit- 


Cal. 580; Gomez v. Scanlan, 102 P. 12, 
155 Cal. 528; People v. Hawes, 33 P. 
791, 98 Cal. 648; People v. Wallace, 
26°0P. 6505189) Cal.d5874 Wright iy. 
Carillo, 22 Cal. 595; Sichterman vy. 
R. M. Hollingshead Co., 4 P.(2d) 181, 
117 Cal.App. 504; Tieman v. Red Top 
CabiCo., 3: P:(2d) 381, 117° Cal App. 405 
Fugelsang v. Steiner, 1 P.(2d) 553, 
tb Cal Appin 67; McKinney v. Red 
Top Cat Co., 299 Pp. 1135, TES) CalApys 
637; Kleem V. Chapot, 297 P. 574, 112 
Cal-App. 553; Dougherty v. Ellingson, 
275 P. 456, 97 Cal.App. 87; Truitner 
v. Knight, 257 P. 447, 83 Cal.App. 655, 
257 P. 451, 83 Cal.App. 797. 

Colo.—Stocker v. Newcomb, 15 P. 
(2a) 975; Sherman Mercantile Co. v. 
Mountain Ice & Coal Co., 290 P. 276, 
87 Colo. 552; Capitol Syndicate v. 
Green, 230 P. 1007, 76 Colo. 315; Do- 
lores Industrial Stores Co. v. Case, 
222: P.° 351, 74 Colo. 425;  Finerty v. 
Hritz e6=Colo.w L3ie 

Conn.—Waters v. Connecticut Co., 
155 A. 59, 113 Conn. 768; Stern v. Max 
Ripps Co., 85 A. 543, 86 Conn. 289; 
Schleifenbaum v. Rundbaken, 71 A. 
Pes 81 Conn. 623. 

Dak.—Territory v. Egan, 13 N.W. 
568, 3 Dak. 119. 

Del. —Conaway v. Isaacs, 94 A. 769, 
28 Del. 473; Tobias v. People’s Ry. 
Co., 80 A. 358, 26 Del. 59; Walls v. 
People’s Ry. Co., 80 A. 355, 26 Del. 65; 
Elliott v. Wilson, 80 A. 35, 25 Del. 
445; Morris v. Hazel, 77 A. 766, 24 
Del. 324 

D.C.—Harrison v. Davis Const. Co., 
42 App.D.C. 255; Colbert v. Anacostia 
& Pp RY RwCom 415 App. Die, 1s Mor 
gan v. Adams, 29 App.D.C. 198. 

Fla.—Florida Motor Lines v. Casad, 
124 So. 180, 98 Fla. 720 [foll 124 So. 
181, 98 Fla. 726]; Bessent v. Board 
of Bond Trustees of Special Road & 
Bridge Dist. No. 1 of Alachua County, 
109. So. 597, 92 Ela. 292; Florida 
Trust & Banking Co. v. Consolidated 
Title Co., 98 So. 915, 86 Fla. 317;. Lou- 
isville & N. R. Co. v. English, 82 So. 
819, 78 Fla. 211; Groover v. Ham- 
mond, 75 So. 857, 73° Fla: (1155; <Pitz- 
simmons v.A. J. Cesery & Co., 55 So. 
465, 61 Fla. 199: Maloy v. State, 41 
So. T9915 852 Fla. 101; Newberry Vv. 
State, 8 So. 445, 26 Fla. 334. 

Ga.—Moss vy. Moss, 151 S.E. 506, 169 
Ga. 734; Williams v. Fouche, 138 S.E. 
580, 164 Ga. 311; Louisville & N. R. 
Co. v. Rogers, 71 S.E. 1102, 136 Ga. 
674; Mills v. State, 30 S.E. 778, 104 
Ga. 502; Amis v. Cameron, 55 Ga. 449; 
Mixon v. Pollok, 55 Ga. 321; McLean 
v. Clark, 47 Ga. 24; Strozier v. Car- 
roll, 31 Ga. 557; Byrd v. Grace, 158 
S.E. 467, 43 Ga.App. 255; Smallwood 
v. Kennedy, 154 S.H. 190, 41 Ga.App. 
586; Continental Trust Co. v. Ten- 
nille Banking Co., 146 S.E. 566, 39 
Ga.App. 163; Atlantic Coast Line R. 
Co. v. Chastain, 84 S.E. 167, 15 Ga. 
App. 707; Welden v. Clifford, 82 S.H. 
636, 15 Ga.App. 93; Georgia Southern 
ete., R. Co. v. Ransom, 63 S.B. 525, 5 
Ga.App. 740; Cripe v. State, 62 S.E. 
567, 4 Ga. App. 832; Alexander Vv. 
State, 57 S.E. 996, 1 Ga.App. 289. 

Hawaii.—Kametani v. Okuhama, 28 
Hawaii 458; Terr. v. Truslow, 27 Ha- 
wali 109. 

Idaho.—Carscallen v. Coeur D’Alene, 
ete, “Transp.=Coiv98 Pr i622, 15 Idaho 
444, 16 Ann.Cas. 544. 

Til. —Molloy _ v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 111. 164: 
Lerette v. Director General of Rail- 
roads, 137 N.E. 811, 306 Ill. 348 [aff 
oe Til. App. 93]; Rosenthal v. Chica- 

ALOR: -Co:s 99 NEY <6 72,1255 ee 
552 {aff 164 Il. App. 221); Paige v. 
Illinois Steel Co., 84 N.H. 239, 233 Till. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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313 [aff 136 I1l.App. 410]; 
City Rys Co>v. Hagenback, 81 N.E. 
1014, 228 Ill. 290; | Quincy Gas, etc., 
Co.,v. Baumann, 67 N.E. 807, 203 Ill. 
295. {aff 104 Il)l.App. 600]; Dick v. 
Marble, 39 N.E. 602, 155 Ill. 137 [rev 
51 Ill.App. 351]; Bean v. People, 16 
N.E. 656, 124 Ill. 576; Rider v. Peo- 
ple, 110 Ill. 11: Van Duzor v. Allen, 
90 Il’. 499; Clevenger v. Curry, 81 
Ill. 482; Stampofski v. Steffens, 79 
Ill. 303; Paton v. Stewart, 78 Ill. 481; 
Valandschoot v. Adams, 61 Ill. 368: 
Yundt v. Hartrunft, 41 Ill. 9; Stacy 
v. Cobbs, 36 Ill. 349; Kelly v. People, 
29 Ill. 287; Robertson v. Dodge, 28 
Til. 161, 81 Am.D. 267; Green v. Ross, 
257 Ill.App. 344; Wood’s BHstate v. 
Tyler, 256 Ill.App. 401; Humphreys 
v. East St. Louis & Suburban Ry. 
Co., 253 Ill-App. 450; Dowling v. Mac- 
Lean Drug Co., 248 Ill.App. 270; Chi- 
eago & Alton R. Co. v. Bates, 223 I21. 
App. .8255-) Campbell, v...O’ Gara, (211 
Ill.App. 161; Medearis, v. Balenseifen, 
205 Ill.App. 142; McMahon vy. Crone, 
205 Ill.App. 47; Hunt v. Keating, 201 
Ill.App. 587: Ryan v. Harty, 200 Il. 
App. 470; Tuppy v. Cech, 199 I]l.App. 
496; Joseph A. Kurrus Livery & Un- 
dertaking Co. v. Crossett, 199 Ill.App. 
8; Reesner v. C. E. Dellenbarger Co., 
196 Ill.App. 23; Healy v. Chicago City 
Eye COy aloo LOsADD. Ion Iepple. vy. 
Stoddard, 193 Ill.App. 301; Schaffner 
v. C. F. Massev Co., 189 Ill.App. 391 
{aff 110 N.E. 381, 270 Ill. 207]; Ewing 
v. Harmon, 155 I1l.App. 98; Schlum- 
brecht v. Chicago City Ry. Co., 153 Ill. 
App. 254; Murphy v. City of Chicago, 
146 Il).App. 457; Donk Bros. Coal & 
Coke’ Co! fy>-Slata.. 133 Til App., 2905 
Chicago City R. Co. v. Bohnow, 108 
Ill.Anp. 346; Peterson v. Fullerton, 
106 I1l.App. 237; Supreme Tent K. M. 
W. v. Stensland, 105 Ill.App. 267 [aff 
68 N.E. 1098, 206 Ill. 124, 99 Am.S.R. 
137]: Kornazsewska v. West Chicago 
St. R. Co., 76 Ill.App. 866; Kean v. 
West Chicago St. R. Co., 75 Ill.App. 


38: Hanke v. Cobiskey, 57 I1).App. 
267; Graham v. Sadlier, 46 Ill.App. 
440; Peters v. Bourneau, 22 J1l.App. 
177. See McMahon v. Crone, 205 Ill. 
App. 47; Kepple v. Stoddart, 193 Il. 
App. 30 


Ind.—Johnson y. Banker, 138 ‘N.E. 
HOS? Pittsburzeh; C) CY & St. LE. Ry. 
Co. v. Pence, 113 N.B. 7, 185 Ind. 495; 
Southern R. Co. v. Limback, 85 N.B. 
3854, 172 Ind. 89; Dean v. State, 29 
NEE 9117 130" Ind: 23754 Unruhe vy. 
State, 4 N.E. 453, 105 Ind. 117; Wil- 
cox v. Majors, 88 Ind. 203; Pruitt v 
Cox, 21 Ind. 15; Ball v. Clark, 15 Ind. 
370; Equitable Life Assur. Soc. of the 
U. S. v. Campbell, 150 N.E. 31, 151 N. 
EE. 683, 85 Ind. App. 450; Briles v. 
Briles, 112 N.E. 449, 66 Ind.App. 444; 
Aufderheide v. Fulk, 112 N.E. 399, 64 
Ind.App. 149; Pittsburgh, C., C. & St. 
L. Ry. Co. v. Cottman, 101 N.H. 22, 
52 Ind.App. 661; Collins v. Catholic 
Order of Foresters, 88 N.E. 87, 43 
Ind.App. 549; Cleveland, ete., R. Co. 
v. Henry, (App.) 80 N.E. 636, 81 N.E. 
592: Nickey v. Zonker, 67 N.E. 277, 
31 Ind.App. 88; Jacobs v. Jolley, 62 
N.E. 1028, 29 Ind.App. 25. 

Ind.T.—Williams vy. U. S., 88 S.W. 


334, Ae Ind.T. 1. 

Scharf, 241 N. 
W. 3; wheeler Ve Peterson, 240 N.W. 
683, 213 Iowa 1239; Seibel v. Fisher, 
239 N.W. 34, 213 Towa 388; Orr v. 
Des Moines Electric Light Co., 238 
N.W. 604,- 213 Iowa 127; Wiley v. 
Dobbins, 214 N.W. 529, 204 Iowa 174, 
62 A.L.R. 432; Farwark v. Chicago, 
M. & St. P. Ry. Co., 211 N.W. 875, 202 
Iowa 1269; Millard v. Winkey, 206 
N.W. 244; Luther v. Paardekooper, 
196 N.W. 950, 197 Iowa 176; Smith v. 
Spirek, 195 N.W. 736, 196 Iowa 1328; 
Second Nat. Bank of New Hampton v. 
Hults, 182 N.W. 175, 191 Iowa 353; 
Riniker v. Newkirk, 179 N.W. 825; 
Wildeboer v. Petersen, 175 N.W. 349; 
Swaim v. Chicago, R. I. & P. Ry. Co., 
174 N.W. 384, 187 Iowa 466 [aff 170 
N.W. 296 (cert den 40 S.Ct. 344, 252 
WES abl U a 16 2a Lakids 97:25) I; Brown v. 
Martin, 173 N.W. 25; 186 Iowa 564; 
Berthoff. v. Fisk, 166 N.W. aoe 182 
Iowa 1308; Ruby v. Lawson, 166 N. 
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481, 182 Iowa 1156; Smith v. 
Blakesburg Savings Bank, 164 N.W. 
762, 182 Iowa 1190; Central State 
Bank of Cedar Rapids v. Ford, 164 
N.W. 754, 181 Iowa 319; Mohn v. 
Mohn, 164, N.W. 341, 181 Iowa 119; 
Walker v. Laubscher, 162 N.W. 780, 
180 Iowa 1381; Sawyer v. Iowa Con- 
stitutional Prohibitory Amendment 
Ass’n, 158 N.W. 679, 177 Iowa 218; 
Peters v. Phillips Coal Co., 157 N.W. 
194, 175 Iowa 223; Rasmussen v. 
Yansen, 157 N.W. 154, 176 Iowa 26; 
Morgan v. Muench, 156 N.W. 819, 181 
Iowa 719; McCann vy. Clark, 148 N.W. 
1025; Long v. Ottumwa Ry. & Light 
Co., 142 N.W. 1008, 162 Iowa 11; 
Richards v. Watts, 126 N.W. 701, 147 
Towa 557; Graham v. Chicago & N. 
W. Ry. GCo., 119 N.W.- 708, -122 N.W. 
573, 143 Iowa 604; Mitchell v. Chi- 
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Sharp v. Supreme Council of Royal 
Arcanum, (App.) 251 S.W. 159; Mod- 
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Co., 157 S.W. 1070, 175 Mo.App. 111; 
Wallace v. Prudential Ins. Co. of 
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ley v. Ross, 148 S.W. 1000, 165 Mo. 
App. 475; Davidson v. St. Louis & 
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Co., 140 S.W. 970, 160 Mo.App. 456; 
Link v. Jackson, 139 S.W. 588, 158 Mo. 
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Co., 121 S.W. 1095, 142 Mo.App. 693; 
Reynolds v. Metropolitan St. Ry. Co., 
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App. 657; Glasscock v. Swofford 
Bros. Dry Goods Co., (App.) 74 S.W. 
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153, 41 Ohio App. 485; Victor Tea Co. 
v. Walsh, 176 N.E. 585, 38 Ohio App. 
516; Hopkins v. Kissinger, 166 N.E. 
916,53 Ohio= App... 229s) Arnold ivi 
Wylie, 157 N.E. 571, 25 Ohio App. 10; 
Mansfield R., ete., Co. v. Kiner, 2 
Ohio App. 82, 17 Ohio Cir.Ct.N.S. 431; 
Northern | Ohio Tract., ete.,.. Co.) wv. 
Schrock, 27 Ohio C.A. 129; Fairbanks, 
Morse & Co. v. The Snook- Veith Lum- 
ber Co., 26 Ohio Cir.Ct.N.S. 449; In- 
terstate S. S. Co. v. Chanfordi, 22 Ohio 
Cir.Ct.N.S. 310; Nobil v.. Baltimore, 
GLC iw CO 16 Ohio Cir.Ct.N.S. 335; 
Pennsylvania E. Ins. Cosy: Carnahan, 
Saeed Cir.Ct. 114, 10 Ohio Cir. Dec. 

Okl.—Dalton v. Bilbo, 258 P. 274, 
126 Okl. 139; Amorita Milling Coswi 
Miller, 225 Pp, 918, 99 Okl1..90; Davis 
v. Wyskup,. 223 P. 357, 97 Okl. 239% 
Harrison v. Corry Pharmacy, 188 P. 
1076, 78 Okl. 127; Stevens v. Okla- 
homa Automobile Co. U3 8 MPa owes, 
1076, 78 Okl. 126 [cit Cyc]; Silver- 
wood v. Carpenter, 152 P. 381, 51 Okl. 
745; Adams v. Coon, 129 P. 851, 36 
Okl. 644, 44 L.R.A.N.S. 624; Moore v. 
First Nat. Bank of Iowa City, PALTRY 
626, 30 Okl. 623; ete v. Gitchel, 
78 P. 94, 14 Okl. 

Or.—Crawford  Cnuie & Mitchell 
Co., 257 P. 16, 121 Or. 628 [aff 253 P. 
8, 121 Or. 628]; Greig v. Interstate 
Inv. Co., 253 P. 877, 121 Or. 15; Second 
Northwestern Finance Corporation Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Mansfield, 252 P. 400, 121 Or. 236 [reh 
den 254 P. 1022, 121 Or. 236]; Squires 
v. Modern Brotherhood of America, 
135 P. 774, 68 Or. 336; McIntosh v. 
McNair, 99 P. 74, 53 Or. 87. 

Pa.— Wade v. ‘Pennsylvania Fg COs, 
161 A. 71, 307 Pa. 259; Ensor v. Penn- 
sylvania R. Co., 159 A. 872, 306 Pa. 
451; Hardy v. Millers’ Mut. Fire Ins. 
Ass’n of Illinois, 141 A. 623, 293 Pa. 
9; Baumgartner v. Pennsylvania R. 
Co., 140 A. 622, 292 Pa. 106; Kindell v. 
Franklin Sugar Refining Co., 133 A. 
566, 286 Pa. 359; Conkle v. Byers’ 
Hx’r, 127 A. 848, 282 Pa. 375; Kreuer 
v. Union Nat. Bank of McKeesport, 
119 A. 921, 276 Pa. 201; Fuher v. 
Westmoreland Coal Co., 116 A. 61, 272 
Pa. 14; John McGlinn Distilling Co. 
v. Dervin, 103 A. 872, 260 Pa. 414; 
Van v. Richmond, 102 A. 954, 259 Pa. 
300; Lerch v. Hershey Transit Co., 
99 A. 800, 255 Pa. 190; Parry v. Miller, 
93 A. 30, 247 Pa. 45; Kelley v. Lehigh 
Valley R. Co., 84 A. 754, 236 Pa. 110; 
Second Nat. Bank v. Hoffman, 78 A. 
1002, 229 Pa. 429; Sloan v. Philadel- 
phia & R. Ry. Co., 73 A.-1069, 225 Pa. 
52; Enright v. Pittsburg Junction R. 
Co., 54 A. 317, 204 Pa. 543; Bassett 
v. Easton, 50 A. 158, 200 Pa. 514; Mc- 
Clane v. People’s Light, etc., Co., 35 
A. 812, 178 Pa. 424; Campbell v. Pre- 
ferred Mut. Acc. Assoc., 33 A. 664, 172 
Pa. 561; Mewes v. Crescent Pipe Line 
Co., 32 A. 10838, 170 Pa. 369; Work v. 
Maclay, 2 Serg.&R.-415; Magehan v. 
Thompson, 9 Watts & S. 54; Hohman 
v. Borough of North Braddock, 156 A. 
705, 102 Pa.Super. 330; Lincoln v. 
Christian, 94 Pa.Super. 145; Bisaillon 
v. Philadelphia Rapid Transit Co., 84 
Pa.Super. 153; Horrell v. Reeves, 72 
Pa.Super. 129; Union Trust Co. of 
Lancaster v. Evans, 52 Pa.Super. 498; 
Seeler Elevator Co. v. Backus Water 
Motor Co., 51 Pa.Super. 29; Tucker v. 
McMenamin, 48 Pa.Super. 553; Grupp 
v. Philadelphia Rapid Transit Co., 42 
Pa:Super. 271; Colonial Trust Co. v. 
Getz, 28 Pa.Super. 619; Thomas v. 
Law, 25 Pa.Super. 19; Cobb v. Metro- 
politan L. Ins. Co., 19 Pa.Super. 228; 
H. .B. Claflin Co. vi Querns; 15 Pa. 


Super. 464; Kircher v. Sprenger, 4 Pa. 
Super. 38; Pennsylvania R. Co. v. 
Edson Bros., 8 Pa.Dist.&Co, 623; 


Kramer vy. Linder, 8 Pa.Dist.&Co. 343; 
Com. v. Myers, 5 Pa.Dist.&Co. 410; 
Craner’s Est., 3. Pa:Dist.&Co. 369; 
Lawton v. Travelers’ Ins. Co., 30 Pa. 
Dist. 696; Donegal, etc., Mutual F. 
ins. Co! 'yv.*Shaub; 29 Pa. Dist. 930; 
Lansdowne vy. Burdsall, 26 Pa.Dist. 
938; Mack v. Miller, 48 Pa.Co. 327; 
Cummin’s Estate, 20 Pa.Co. 575; 
Wells v. New England Mut. L. Ins. 
Co., 8 Kulp 348; Wilson v. Neshan- 
nock Iron Co., 33 Leg.Int. 445. 

Porto Rico.—Cerecedo vy. Calderon, 
6 Porto Rico Fed. 522; Rivera v. Sun 
Assur. Co., 6 Porto Rico Fed. 501; 
Erwin v. Mater, 6 Porto Rico Fed. 
492; Martinez v. The Paul Taylor 
Brown Co., 6 Porto Rico Fed. 405; 
Peo. v. Rosado, 17 Porto Rico 417; 
Quevedo v. Pino, 15 Porto Rico 669; 
Arruza v. Laugier, 14 Porto Rico 24; 
Peo. v. Nevadrez, 10 Porto Rico 91. 

R.I.—McGarry v. Verrengio, 159 A. 
641; Di Benedetto v. Capone, 148 A. 
184; Fratus v. United Electric Rys. 
Co., 144 A. 769; Guglietti v. United 
Blectric Rys. Co., 137. A. 698; “Red-= 
dington v. Getchell, 101 A. 123, 40 R.L. 
463 [rearg den 102 A. 88]. 

S.C.—Bagwell v. Liberty Land & 
Securities Co., 161 S.H. 417, 163 S.C. 
188; Continental Jewelry Co. v. Ker- 
hulas, 134 S.E. 505, 136 S.C. 496; Low- 
er Main Street Bank v. Caledonian 
Inss Co. 33) Sob. (5538, 135. S.C. 1 bo% 
Fretwell v. Pearman, 133 S.E. 433, 134 
S.c. 545; Furman University v. Wal- 
TELCO LST ‘SE: 356, 124 S.C. 68, 33 A.L. 
R. 615; Southern Coal Co. vy. Rice, 
115, S.E. 815, 122 S.C. 484; Holman v. 
City of Orangeburg, 101 S.E. 834, 113 
S:C. 489; Ex parte McKie, 91 S.E. 
978, 107 S.C. 57; Patrick v. English, 
91 S.B. 295, 106 S.C. 267; Bell v. Bell, 
87 S.E. 540, 103 S.C. 95; Hamilton v. 
Western Union Telegraph Co,, 80 S.E. 
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706, 96 S.C. 398; Rykard vy. Daven- 
Port, 39 S.H3872, 61. S.C. 215; . City 
Council v. Haywood, 11 S.C.L. 308; 
State v. Le Blanc, 6 S.C.L. 354. 
S.D.—Biggins v. Wagner, 245 N.W. 
385; Cox v. General Motors Accept- 
ance Corporation, 241 N.W. 609; 
Housman v. Geiman, 213 N.W. 19, 51 
S.D. 214; Weller v. Hilderbrandt, 101 
N.W. 1108, 19 S.D. 45. 
Tex.—Harpold v. Moss, 109 S.W. 
928, 101 Tex. 540 [rev (Civ.App.) 106 
S.W. 1131]; Murphy v. Galveston, 
ete., R. Co., 101) SW. 439, 100 Tex. 
490, 9 L.R.A.N.S. 762 [rev on other 
grounds (Civ.App.) 96 S.W. 9401]; 
Kennedy v. Upshaw, 1 S.W. 308, 66 
Tex. 442; Coats v. BHlliott, 23 Tex. 
606; Reed v. Hester, (Commn.App.) 
44 S.W. (24) 1107 [rev (Civ.App.) 28 
S.W.(2d) 219]; Weisner v. Missouri, 
K. & T. Ry. Co. of Texas, (Commun. 
App.) 207 S.W. 904; General Motors 
Acceptance Corporation v. Killings- 
worth, (Civ.App.) 54 S.W.(2d) 266; 
Heidenheimer vy. Higginbotham-Bart- 
lett Co., (Civ.App.) 53 S.W.(2d) 644; 
Texas & N. O. R. Co. v. Warden, (Civ. 
App.) 49 S.W.(2d) 486; Guthrie v. 
Country Club Estates Co., (Civ.App.) 
46 S.W.(2d) 746; Granata v. Mothner, 
(Civ.App.) 44 S!w. (2d) 817; Mitchell 
v. Federal Mortg. Co., (Civ-App.) 45 
S.W.(2d) 649; McClure v. Fall, (Civ. 
App.) 42 S.W.(2d) 821; Humble Oil & 
Refining Co. v. Jeffrey, (Civ.App.). 38 
S.W.(2d) 374; Elizendo v. Regan, 
(Civ.App.) 387 S.W.(2d) 1058; Shell 
Pipe Line Corporation v. Svrceek, (Civ. 
App.) 37 S.W.(2d) 297; Jackson v. 
Jackson, (Civ.App.) 35 S.W.(2d) 830; 
Bower v. Yellow Cab Co., (Civ.App.) 
35 S.W.(2d) 519; Swayze v. Hardin, 
(Civ.App.) 28 S.W.(2d) 238; Autrey 
v. E. Nelson Mfg. & Lumber Co., (Civ. 
App.) 26 S.W.(2d) 298; Hammon vy. 
United Royalties Corporation, (Civ. 
App.) 25 S.W.(2d) 961; Sonora Realty 
Co. v. Fabens Townsite & Improve- 
ment Co. (Civ.App.) 13 S.W.(2d) 
865; Dougherty v. Robb, (Civ.App.) 
5 Sawin. (id) 2.5825 Rankin’ v. Parker, 
(Civ.App.) 4 S.W. (2a) 227; De Leon 
v. Longoria, (Civ.App.) 4 S.W.(2d) 
222; Schultz v. Damron, (Civ.App.) 
2 .S.W.(2d) 542;- Caddo Gas Co.) v. 
Jeffries, (Civ.App.) 271 S.W. 108; 
Peck & Hickernell v. Noble Oil & De- 
velopment Co., (Civ.App.) 267 S.W. 
101834 Stpdouis, Sock & TMeRy.a iGo: 
v. Allen, (Civ. App.) 262 S.W. 1066 
{rev on other grounds, (Commn.App.) 
278 S.W. 186]; Lambert v. Lancas- 
ter, (Civ.App.) 259 S.W. 270; Fidelity 
Union Fire Ins. Co. v. Hicks, (Civ. 
App.) 250 S.W. 1084; Spearman v. 
Rodden & Lawrence, (Civ.App.) 244 
S.W.-622; O’Brien v. First State 
Bank & Trust Co. of Taylor, (Civ. 
App.) 241 S.W. 556; Smith v. Mc- 
Dowell, (Civ.App.) 240 S.W. 563; Mc- 
Carthy v. Houston Oil Co. of Texas, 
(Civ.App.) 221 S.W. 307; Jacobson v. 
Thomas, (Civ.App.) 220 S.W. 652; 
San Jacinto Rice Co. v. Ulrich, (Civ. 
App.) 214 S.W. 777; Falfurrias Mer- 
cantile Co. v. Citizens’ State Bank, 
(Civ.App.) 207 S.W. 568; Washington 
v. Austin Nat. Bank, (Civ.App.) 207 
S.W. 382 (error refused); Hall v. 
Hall, (Civ.App.) 198 S.W. 636 (error 
refused); West Lumber Co. v. C. R. 
Cummings Export Co., (Civ.App.) 196 
S.W. 546 [aff (Commn.App.) 228 S.W. 
OUTS Ete Weorthe& De iC. ARY., \Co® v. 
Yantis, (Civ.App.) 185 S.W. 969; Zei- 
gel v. Magee, (Civ.App.) 176 S.W. 631; 
Ft. Worth & R. G. Ry. Co. v. McMur- 
ray, (Civ.App.) 1738 S.W. 929; Ferrell 
v. Millican, (Civ.App.) 156 S.W. 230; 
Wood v. Dean, (Civ.App.) 155 S.W. 
363; Long v. Shelton, (Civ.App.) 155 
S.W. 945; Lehmann v. Medack, (Civ. 
App.) 152 S.W. 438; Buchanan v. Rol- 
lings, (Civ.App.) 122 S.W. 962; Mitch- 
ell v. Boyce, (Civ.App.) 120 S.W. 1016; 
Texas Midland R. Co. v. Geraldon, 117 
S.W. 1004, 54 Tex.Civ.App. 71 [aff 128 
S.W. 611, 103 Tex. 402, 29 L.R.A.N.S. 
799, Ann.Cas.1913A 45]; Craver v. 
Ragon, (Civ.App.) 110 S.W. 489; 
Walker v. Erwin, 106 S.W. 164, 47 
Tex.Civ.App. 637; Galveston, etc., R. 
Co. v. Williams, 62 S.W. 808, 26 Tex. 
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Civ.App. 153; Fitzgerald v. Hart, 
(Civ.App.) 23 S.W. 933; Douglass v. 
State, (Cr.) 33 S.W. 228; Dill v. State, 
(Cr.) 28 S.W. 950; Wood v. Samuels, 1 
Tex.App.Civ.Cas. § 922. 
Utah.—Meyers v. Highland Boy 
Gold Min. Co., 77 P. 347, 28 Utah 96. 
Va.—Catron v. Birchfield, 165 S.E. 
499; Sydnor & Hundley v. EO nS 
164 S.B. 403; Chesapeake & O. 
Co. v. Martin, 143 S.E. 629, 152 sim 
335, 154 Va. 1 [rev 51 s.ct. 453, 283 
U.S. 209, 75 L.Ed. 983]; Metropolitan 
Life Ins. Co. v. Botto, 143 S.E. 625, 
154 S.E. 603, 153 Va. 468; Jacob v. 
Commonwealth, 138 S.E. 574, 148 Va. 
236; Updike v. Texas Co., 136 S.E. 591, 
147 Va. 208; Crowell v. Duncan, 134 
S.-E. 576, 145 Va. 489, 50 A.L.R. 1425; 
Trant Motor Co. v. Jordan, 133 S.E. 
657, 145 Wa. 334; .Van_ Sickler v. 
Washington & O. D. Ry., 128 S.E. 367, 
142 Va. 857; Good v. Dyer, 119 S.E. 
277, 137 Va. 114; Reliance Life Ins. 
Co. v. Gulley’s Adm’x, 114.S.B. 551, 
134 Va. 468; Carter Coal Co. v. Bates, 
105 S.H. 76, 127 Va. 586;  Dunean vy. 
Carson, 103 S.E. 665, 105 S.E. 62, 127 
Va. 306; Carlton v. Boudar, 88 S.E. 
174, 118 Va. 521, 4 A.L.R. 1480; Met- 
ropolitan L. Ins. Co. v. De Vault, 63 
SE. 982; 109. Va. 392, 17 Ann.Cas. 275 
Patnigee v. Brock, 1 Munf. (15 Va.) 


Wash.—Borland vy. Pacific Meat & 
Packing Co., 279 P. 94, 153 Wash. 14; 
Coles v...McNamara, 241 PP: 1, 136 
Wash. 624; Kiye Konno vy. Northern 
Pact Ry. (Co. 221). 318.0 tee eS 
607; Lund v. Griffiths & Sprague 
Stevedoring Co., 183 P. 123, 108 Wash. 
220; Ecuyer v. New York Life Ins. 
Con ats Re Sil 7 Ls6 P32 7 Oe wie sie 
411; Donaldson v. Great Northern 
Ry. '(Co:,.. 154 PP. 133189 Wash. 16D Late 
38_S.Ct. 230, 246 U.S. 121, 62 Ld: 
616]; Ferrell v. Washington Water 
Power Co., 145 P. 442, 83 Wash. 319; 
Thoresen v. St. Paul & Tacoma Lum- 
ber, Co. gelisd > B.... 645, 738- IWiaishs eas 
Wiles v. Northern Pac. Ry. Co., 119 P. 
810, 66 Wash. 337; Young v. Aloha. 
Lumber Co., 116 P. 4, 68 Wash. 600; 
Jones v. Leslie, 112 P. 81, 61 Wash. 
107, 48 L.R.A.N.S. 893, Ann.Cas.1912B 
1158; In-re. City of Seattle, 106 .P- 
901, 57 Wash. 290; Staats v. Pioneer 
Inss Ass'n. 2104 sP.185) 55 Vash oles 
Herbert v. Hillman, 96 P. 837, 50 
Wash. 83; Curtin v. Clear Lake Lum- 
ber Co., 91 P. 956, 47 Wash. 260. 

W.Va.—Webb v. Chesapeake & O. 
Ry. Co,, 144.S.E. 100, 105 W.Va. 555 
[cert den 49 S.Ct. 82, 278 U.S. 646, 73 
L.Ed. 559]; Simms v. Chambers, 141 
S.E. 788, 105 W.Va. 171; Lindsey v.. 
Bluefield Produce & Provision Co., 112 
S.E. 310, 91 W.Va. 118; Duty v. Ches- 
apeake & O. Ry. Co., 73 S.E. 331, 70 W. 
Va. 14; Parkersburg Nat. Bank v. 
Hannaman, 60 S.E. 242, 63 W.Va. 358. 

Wis.—Village of Bangor v. Hussa 
Canning & Pickle Co., 242 N.W. 565; 
Latta v. Fidelity-Phcenix Fire Ins. 
Co:, 202 N.W. 299, 186 Wis. .116; 
Garny v. Katz, 61 N.W. 762, 89 Wis. 


230; Benham v. Purdy, 4 N.W. 133, 
48 Wis. 99; Kuehn y. Wilson, 13 Wis. 
104. 


Wyo.—Chicago, ete., R. Co. v. Pol- 
lock, 93 P. 847, 16 Wyo. 321; Boswell 
v. First Nat. Bank, 92 P. 624, 93.P3 
631, 16 Wyo. 161 

Can.—Scotland v. Canadian Car- 
tridge Co., 59 .Can.S.C. 471. 

N.B.—F., Appellant v. F., Respond- 
ent, 47 N.B. 412; Smith v. Andrews, 
17 N.B. 541; Wortman vy. Marter, 8& 
ae 309; Bugbee v. McDonald, 4 N. 
B. 61. 

N.S.—Banks v. Webber, 54 N.S. 44. 

Ont.—Willecox v. Niagara, ete. R. 
Co., 19 Ont.W.N. 324. 

Contra Montreal Tramways Co. v.. 
Sofio, (Que.) 62 Dom.L.R. 454 (when 
case is tried under system of enquete 
and merits). 

[a] Truth of testimony is for the 
jury. Chamberlain v. Pennsylvania 
R. Co., 59 F.(2d) 986 [cert gr 53 S.Ct. 
93]; Mutual Life Ins. Co. of New 
York y. Sargent, 51 F.(2d) 4; Badley 
v. Scott, 10 S.W.(2d) 900, 178 Ark. 
1199; Sutton v. Greiner, 159 N.W. 
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this rule although there may be limitations upon the 
application of it,°® and that the matter is one 


268, 177 Iowa 532; Williams v. State, 
155 A. 339, 161 Md. 39; Wight v. H. 
G. Christman Co., 221 N.W. 314, 244 
Mich. 208; Schupback v. Meshevsky, 
(Mo.) 300 S.W. 465; Toeneboehn v. 
St. Louis-San Francisco R. Co., 298 
S.W. 795, 317 Mo. 1096; Midgette v. 
Branning Mfg. Co., 64 S'E. By 50 NGC: 
33 Chartrand v. Southern Ry. €O;, 
67. S.E. 741, 85 S.C. 479; Jackson v. 
Jackson, (Tex.Civ. App.) 35 S.W. (2d) 
830; Wood vy. Dean, (Tex.Civ.App.) 
155 S.W. 363. 


[b] Veracity of witness is for the 
jury. Alexander v. Johnson, 31 S.W 
(2a) 130455182 vArk. 270; Brown ay: 


Worthington, 142 S.W. 1082, 162 ue 
App. 508; Neeley v. Trautwein, 113 N. 
W. 141, 79 Neb. 751; Pugh v. Kraft, 
126 N.Y.S. 162; Koller v. Metropoli- 
tan Life Ins. Co., 41 Pa.Super. 48; 
Staats v. Pioneer Ins. Ass’n, 104 P. 
185, 55 Wash. 51. 

[ec] Other statement.—Issues de- 
pending on the credibility of witness- 
es, are to be decided by the jury. 
Gunning v. Cooley, 50 S.Ct. 231, 281 
U.S. 90, 74 L.Ed. 720 [aff 30 F. (24) 
467, 58 "App.D.C. 304]; U. S. Fidelity 
& Guaranty Co. v. Leong Dung Dye, 
52 F.(2d) 567 [cert den 52 S.Ct. 311, 
ZSb Urs. O31, 06 Ld. 9301]. 

56. Graham v. Chicago & North- 
western Ry. Co., 119 N.W. 708, 143 
Iowa 604. 

57. U.S.—Begert v. Payne, 274 F. 
784; Dickinson v. Scruggs, 242 F. 900, 
155 C.C.A. 488; Hrie R. Co. v. Weber, 
207. H. 293, 125 C.C.A. 37; Rochford 
v. Pennsylvania Co., 174 F. 81, 98 C.C. 
A. 195. 

Ala.—Southern Ry. Co. v. Collins, 
60 So. 95, 179 Ala. 335. 

Ark.—Chalfant vy. Haralson, 3 S.W. 
2d eS 8, ar LO) WARK. | Obs MMO WLEI: = Ve 
Hammett, 258 S.W. 392, 162 Ark. 307; 
Dickinson v. Bremmett, 201 S.W. 812, 
133 Ark. 30. 

Conn.—Radwick v. Goldstein, 98 A. 
583, 90 Conn. 701; Hurley v. Adams 
Express Co., 90 A. 932, 88 Conn. 732. 

Ill.—Chicago City R. Co. v. Iver- 
son, 108 Ill.App. 433. 

Ilowa.—Pomerantz v. Pennsylvania- 
Dixie Cement Corporation, 243 N.W. 
283; Loots v. Knoke, 228 N.W. 45, 209 
Iowa 447; Muldowney v. Illinois Cent. 
R. Co., 32 Iowa 176. 

Ky.—Metropolitan Life Ins. Co. v. 
Penick, 13 S.W.(2d) 496, 227 Ky. 490. 

Me.—Ansur v. Peakes, 144 A. 677, 
127 Me. 554. 

Md.—Gilpin v. Somerville, 161 A. 
272; Maxa v. Neidlein, 163 A. 202. 

Mich.—Ponke v. Detroit United Ry., 
155 N.W. 485, 189 Mich. 74; Spray 
Magento tee 126 N.W. 630, 161 Mich. 

Mo.—Crossno v. Terminal R. Ass’n 
of St. Louis, 41 S.W.(2d) 796, 328 
Mo. 826; Hicks v. Simonsen, 270 S.W. 
318, 307 Mo. 307; Castens v. Supreme 
Lodge Knights and Ladies of Honor, 
175 S.W. 264, 190 Mo.App. 57; Gib- 
son v. Zimmerman, 27 Mo.App. 90. 

Mont.—Fergus County Hardware 
eh v. Crowley, 188 P. 374, 57 Mont. 


N.J.—Cascone v. Hendrickson, 149 
A. 337, 8 N.J.Misec. 229. 

N.C.—Lassiter v. Seaboard Air Line 
Ry. €o:, 88 °S,H. 335, 171 N.C. 283; 

Okl.—Tinker v. Scharnhorst, 263 P. 
645, 129 Okl. 118; Seekatz v. Foltz, 
Zi be 413) 118 OKI) 1595) Quapaw. 
Mining Co. v. Cogburn, 190 P. 416, 78 
Okl. 227; Moore v. First Nat. Bank 
of Iowa City, 121 P. 626, 30 Okl. 623. 

Pa.—Douds v. Beaver Valley Trac- 
tion Co., 51 Pa.Super. 28; Douds v. 
Beaver Valley Traction Co., DLE Pay 
Super. 3 

S.D.—Kadiec v. Langlois, 244 N.W. 
96; Smith v. Munson, 238 N.W. 27; 
een v. Temte, 221 N.W. 98, 53 S.D. 

Tex.—Harpold vy. Moss, 109 S.W. 
928, 101 Tex. 540 [rev (Civ.App.) 106 
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Galveston, H. & S. A. Ry. 
Co. v. Marti, (Civ.App.) 183 S.W. 
846 (error refused); Houston Belt & 
Terminal Ry. Co. v. Vogel, (Civ.App.) 
179 S.W. 268; Southern Kansas Ry. 
Co. of Texas v. Wallace, (Civ.App.) 
152 S.W. 873 [rev on other grounds 
206 S.W. 505]. 

Wis.—Guidinger v. Smalley Mfg. 
Co., 134 N.W. 404, 148 Wis. 194. 

{a] Other statements of rule.—The 
question has been variously stated to 
be (1) always (Dailey v. Lexington & 
BE. R. Co., 203 S.W. 569, 180 Ky. 668; 
Rogers v. Brown, 115 A. 517, 121 Me. 
571; Willis v. City of Browning, 166 
S.W. 1070, 179 Mo.App. 233; Becker- 
mann v. E. H. Kortkamp Jewelry Co., 
157 S.W. 855, 175 Mo.App: 279; An- 
derson v. Pittsburgh Rys. Co., 96 A. 
1051, 251 Pa. 517), (2) entirely (Wil- 
liams v. Stone, 25 F.(2d) 588; Lower 
Main Street Bank v. Caledonian Ins. 
Comils3SHe 558) t3518:.C. 1555) Jones 
v. Leslie, 112 P. 81, 61 Wash. 107, 48 
L.R.A.N.S. 893, Ann.Cas.1912B 1158), 
(3) essentially (Powell v. Galloway, 
16 S.W.(2d) 489, 229 Ky. 37), (4) dis- 
tinctly (Burke v. Langlois, 139 A. 675, 
126 Me. 498), (5) particularly (Lon- 
don v. Smart, 143 A. 466, 127 Me. 
877; Tavares v. Dewing, 98 A. 54, 39 
R.I. 174), (6) plainly (Marcy v. Shel- 
burne Falls & C. St. Ry. Co., 96 N.E. 
130, 210 Mass. 197), (7) primarily 
(Nichols v. Fisk, 105 A, 624, 93 Conn. 
324), (8) purely (George E. Keith Co. 
v. Abrams, 43 F.(2d) 557), (9) solely 
(Singleton vy. Hartford Fire Ins. Co., 
287 P. 529, 105 Cal.App. 320; Small- 
wood v. Kennedy, 154 S.E. 190, 41 Ga. 
App. 586; Buchholz v. Metropolitan 
Life Ins. Co., 160 S.W. 573, 177 Mo. 
App. 683; Gardner v. Metropolitan St. 
Ry. Co., 152 S.W. 98, 167 Mo.App. 605; 
Disbrow v. People’s Ice, Storage & 
Fuel Co., 119 S.W. 1007, 138 Mo.App. 
56; London Guarantee & Accident Co. 
Vii Force; 224°N. YS. 5107 221) App. Div. 
569; Richards v. Philadelphia Rapid 
Transit Co., 149 A. 186, 299 Pa. 163; 
El Paso Sash & Door Co. v. Crawford, 
(Tex.Civ.App.) 292 S.W. 924; Kelley 
v. Cohen, 277 P. 74, 152 Wash. 1), (10) 
or wholly (St. Martin State Bank v. 
Steffes, 290 P. 259, 88 Mont. 85) a 
question for the jury. 

58. U.S.—Chesapeake & O. Ry. v. 
Martine) 536 S.Ct) 453.0 (283). U.S: %309, 
75 L. Bd. 983 [rev 143 S.5) 629, 154 Va. 
1, and 152 S.EB. 335, 154 Va. 1]; Cen- 
tral Nat. Fire Ins. Co. of Chicago, Ill. 
v. Black, 220 FB. 8, 135 C.C.A. 584. 

Ariz.—Perazzo v. Ortega, 256 P. 503, 
382 Ariz. 154. 

Ark.—Dierks Lumber & Coal Co. v. 
Tollerson, 54 S.W.(2d) 61; Wizard, 
ENCE TV. Feldman, 49 S.W. (2d) 361; 
Life & Casualty Ins. Co. of Tennes- 
see v. Kinchin, 37 S.W.(2d) 871, 183 
Ark. 1153; Warren & O. V. Ry. Co. 
v. Ederington, 28 S.W.(2d) 1073, 181 
Ark. LOB: Northwest Arkansas 
Farmers’ Mut. Tornado Ins. Co. v. 
Osborn, 22) S.W.(2d) 387, 180 Ark. 
757; Western Union Telegraph Co. 
v. Baltz, 299 S.W. 377, 175 Ark. 167; 
Missouri Pac. Ry. Co. v. Barry, 290 
S.W. 942, 172 Ark. 729 [cert den 48 S. 
Ct. 21, 72 L.Ed. 409]; Moore & Brown 
v. Rea, 288 S.W. 892, 172 Ark ulti 
Walden v. Kirkland, 199 S.W. 385, 131 
Ark. 466. 

Cal.—Bowdoin v. Southern Pac. Co., 
174 P. 664, 178 Cal. 634; Still v. San 
Francisco & N. W. Ry. Co., 98 P. 672, 
154 Cal. 559, 20 L.R.A.N.S. 322, 129 
Am.S.R. 177; Gambrel v. Duensing, 
(App.) 16 P.(2d) 284; Bushnell v. 
Yoshika Tashiro, 2 -P.(2d) 550, 115 
Cal.App. 563; Sudden Lumber Co. v. 
Singer, 284 P. 477, 103 Cal.App. 886; 
Truitner v. Knight, 257 P. 447, 83 
Cal.App. 655, 257 P. 451, 83 Cal.App. 
797; Truitner v. Knight, 257 P. 451, 
83 Cal.App. 664. 

Colo.—Heert v. Ridenour-Raymond 
Grocer Co., 108 P. 968, 48 Colo. 42, 


S.W. 1131]; 
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peculiarly within the province of the jury,°? or with- 
in their exclusive province,®® under proper instrue- 


139 Am.S.R. 259. 

Conn.—Laukaitis v. Klikna, 132 A. 
913, 104 Conn. 355. 

Del. —Gray v. Pennsylvania R. Co., 
139 A. 66, 33 Del. 450; Freiberg Lum-_ 
ber Co. v. Rosalie Mahoney S. S. Cor- 
poration, 111 A. 279, 31 Del. 44; Schil- 
ling v. Osten, 108 A. 741, 30 Del. 524; 
Moore v. Anderson, 94 A. 771, 28 Del. 
477; Ponder v. Maryland, D. & V. Ry. 
Co., 94°A. 514, 28 Del. 428; Travers 
v. Hartman, 92 A. 855, 28 Del. 302; 
Ranch v. Lynch, 89 A. 134, 27 Del. 
446; Warren y. Harlan & Hollings- 
worth Corporation, 84 A. 215, 26 Del. 
182; Culbert v. Wilmington & Phila- 
delphia Traction Co., 82 A. 1081, 26 
Del. 253; Linthicum v. Truitt, 80 A. 
245, 25 Del. 338; Phillips v. Britting- 
ham, 77 A. 964, 25 Del. 173; Lenke- 
wicz v. Wilmington City Ry. Co., 74 
A. 11, 23 Del: 64; Valente v. Ameri- 
can. Bridge Co., 73 “A. 395, 22° Del. 
556 [rev 73 A. 400, 23 Del. 370, Ann. 
Cas. 1912D 69]. 
ens McDonald v. Sanders, 137 So. 


Ga.—Smallwood v. Kennedy, 154 S. 
BH. 190, 41 Ga.App. 586. 
Idaho.—Webster v. McCullough, 


264 P. 384, 45 Idaho 604. 

Ill.—Schlumbrecht v. Chicago City 
Ry. Co., 153 Ill.App. 254; Donelson v. 
Hast St. Louis & S. Ry. Co., 140 Il: 
App. 185 [aff 85 N.E. 914,- 235. 11). 
625]; Maxwell v. Chicago & E. I. Ry. 
Co., 140 Ill.App. 156. 

Ind.—Mesel v. Farmers’ & Mer- 
chants’ Bank of Bryant, 178 N.E. 305; 
Modern Woodmen of America vy. 
Craiger, (App.) 90 N.E. 84 [rev on 
ee grounds 92 N.E. 113, 175 Ind. 

Iowa.—Olson v. Des Moines City 
Ry. Co., 170 N.W. 466, 186 Iowa 384; 
Central State Bank of Cedar Rapids 
v. Ford, 164 N.W. 754, 181 Iowa 319; 
Walker vy. Laubscher, 162 N.W. 780, 
180 Iowa 1381; Peterson Vv. Phillips 
GoalkGoytas N.W. 194, 175 Iowa 223; 
Rhodes v. Des Moines, I. F. & N. Ry. 
Co., 115 N.W. 503, 139 Iowa 327. 

Ky.—National Union Fire Ins. Co. 
v. Forkner, 292 S.W. 765, 219 Ky. 119; 
Fenley Model Dairy v. ‘Secuskie, 290 
S.W. 1044, 218 Ky. 59; Campbell Vv. 
Mobile & O. R. Co., 171 S.W. 1002, 162 
Ky. 58; City of Louisville v. Tomp- 
kins, 122 S.w. 174; Louisville & N. 
R. Go. v. Mount, 101 SW. 1182, 125 
TE Y.8 1593, isle Keyan 0 

Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 158 Md. 
424 [rearg den 149 A. 565, 158 Md. 424, 
and appeal dism 51 S.Ct. 40, 282 U.S. 
801, 75 L.Ed. 720]; ae v. Don- 
nelly, 143 A. 648, 156 Md. 81. 

Miss.—Burrill v. Rau, “121 So. 118, 
153 Miss. 4387; Hemming v. Rawlings, 
110 So. 118, 144 Miss. 643; Mississippi 
Cent. R. Co. v. Mason, 51 Miss. 234. 

Mo.—Cluck v. Abe, 40 S.W.(2d) 558, 
328 Mo. 81; Siberell v. St. Louis-San 
Francisco Ry. Co., 9 S.W.(2d) 912, 320 
Mo. 916; Cazzell v. Schofield, 8 S.W. 
(2d) 580, 319 Mo. 1169, 1185 [cit Cyels 
Schupback v. Meshevsky, 300 S.W. 
465; Steele v. Kansas City Southern 
Ry-! Co.) 257 SW. 0756, 3025 Mo. 2073 
Maloney v. United Rys. Co. of St. 
Louis, 237 S.W. 509; Lafferty v. Kan- 
sas City Casualty Co., 229 S.W. 750, 
287 Mo. 555 [aff (App.) 209 S.W. 942]: 
Rolwing v. Grissom, (App.) 40 S.W. 
(2d) 752, 759 [cit Cyc]; Christman v. 
Hickman, 37 S.W.(2d) 672, 225 Mo. 
App. 828; Farmers’ State Bank of 
Ellsinore v. Consolidated School Dist. 
No. 1, 293 S.W. 4538, 220 Mo.App. 1312; 
Staehlin v. Major, (App.) 199 S.W. 
427; Clonts v. Laclede Gaslight Co., 
140 S.W. 970, 160 Mo.App. 456; Hil- 
burn vy. Phoenix Ins. Co., 124 S.W. 63, 
140 Mo.App. 355. 

Mont.—General Fire Extinguisher 
Co. v. Northwestern Auto Supply Co., 
22elbh 504, 10, Mont. A. 

Neb.—Hoskovec v. Omaha St. Ry. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tions,®® and not for the trial court.%° 
jury to determine whether all the testimony of a 
party who has testified falsely to a material ques- 
tion is false,*+ whether the testimony of a witness 
is rendered suspicious by any of the facts proved,*? 
or by his demeanor on the stand,** or whether the 
witness is mistaken or knowingly testifies falsely.** 
do not think that a witness 
intended to speak falsely, they may reject his testi- 
mony where they are satisfied that he was mistaken, 
owing to interest, bias, a defective memory, or for 


Even where the jury 


any other reason springing from 


Co., 123 N.W. 305, 85 Neb. 295. 

N.C.—Rooker Vv. Rodwell, 80 S.E. 
971, 165 N.C. 80; Westfeldt v. Adams, 
74 S.E. LOA 59s IN.G., 409. 

Okl.—Gregory v. State, 258 P. 902, 
126 Okl. 117; Marland Refining Co. v. 
DHidert ecole aeons. leo. Okie 260); 
Whiteside v. Junkins, 238 P. 210, 111 
Okl. 60; Kali Inla Coal Co. vy. Ghinel- 
1553. 6065.55 OKI. 289. 

Or.—Wood v. Young, 271 P. 734, 127 
Ox. [285% 

Pa.—Second Nat. Bank v. Hoffman, 
78 A. 1002, 229 Pa. 429; Seeler Eleva- 
tor Co. v. Backus Water Motor Co., 
51 Pa.Super. 29; Oehm v. Royal Gas 
Om LO ea USL. goo. 

Tex.—Hunt v. Garrett, (Commn. 
App.) 275 S.W. 96 [rev on other 
grounds in part (Commn.App.) 283 
S.W. 489]; Poulter v. Miller, (Commn. 
App.) 221 S.W. 965 {rev (Civ.App.) 
139 SW. 1051; Young v."' Blain; 
(Commn.App.) 245 S.-W. 65 [rev (Civ. 
ADD uy Zoli: Wee Solis Locker ay. 
Brailey, (Civ.App.) 50 S.W.(2da) 410; 
Commonwealth Ins. Co. v. Evans, 
(Civ.App.) 42 S.W.(2d) 1088; Miller 
v. Panhandle & S. F. Ry. Co., Give 
App.) 35 S.W.(2d) 194; Federal Sure- 
ty- Co.-*v:- Scott, (Civ. App.) 22 S.W. 
(2d) 157; Currie v. Humble Oil & 
Refining Co., (Civ-App.) 16 S.W.(2a) 


867; Express Pub. Co. v. Perry, (Civ. 
App:)) 10° S.W. (2d) 574;-°U. SS.” Hire 
Ins. Co. of New York v. Fife, (Civ. 


App.) 6 S.W.(2d) 211; HE. C. Palmer & 
Co. v. First Nat. Bank, (Civ.App.) 2 
S.W.(2d) 939; Hunt v. Joske Bros. 
Co., (Civ.App.) 300° S:W. 201; Reese 
Vv. Carey Bros., (Civ.App.) 286 S.W. 
307; Rowley v. Braly, (Civ.App.) 286 
S.W. 241; Mission Building & Loan 
Ass’n vy. "Stoltz, (Civ.App.) 282 S.W. 
317; Galveston, H. & S. A. Ry. Co. v. 
Easton, (Civ.App.) 257. S.W. 924; City 
of San Antonio v. Newman, (Civ. 
App.) 218 S.W. 128; Lanham v. West, 
(Civ.App.) 209 S.W. 258; Quanah, A. 
& P. Ry. Co. v. Lancaster, (Civ.App.) 
207 S.W. 606; Missouri, K. & T. Ry. 
Co. of Texas v. Luten, (Civ. App.) 203 
S.W. 909 [rev on other grounds 228 
S.W. 159]; Sullivan v. Masterson, 
(Civ.App.) 201 S.W. 194; Zeigel v. 
Magee, (Civ.App.) 176 S.W. 631; Fer- 
rell v. Millican, (Civ.App.) 156 S.W. 
230; Royal Casualty Co. v. Nelson, 
(Civ.App.) 153 S.W. 674; Gulf, C..& 
S. FEF. Ry. Co. v. Beezley, (Civ. App.) 
153 S.W. 651; Huggins v. Carey, (Civ. 
App.) 149 S.W. 390 [rev_on_ other 
grounds 194 S.W. 133]; Producers’ 
Oil Co. v. Barnes, (Civ. ‘App.) 120 S. 
W. 1023 [aff 131 S.W. 531, 103 Tex. 
515]; Walker v. Erwin, 47 Tex.Civ. 
App. 637, 106 S.W. 164; Fitzgerald v. 
Hart, (Civ.App.) 23 S.W. 933. 

Utah.—Campbell v. Los Angeles & 
SPER OO. r2o3, Pa49on 1 Uitahel (3; 

Wash. —Scribner v. National Refin- 
ing Co;, 43 PC2a): 61: 

59. U.S.—Midland Valley R. Co. 
v. Bell, 242 F. 803, 155 C.C.A. 391 [cert 
den 38 S.Ct. 12, 245 U.S. 653, 62 L.Ed. 
Foes Rochford v. Pennsylvania Gor; 
RTAB EIS Lees ©: @nAq 1 05: 

Ala.—Deshazo v. L. & E. Lamar, 85 
So. 586, 17 Ala.App. 392 [cert den 
85 So. 922, 204 Ala. 699]. 

Ark.—St. Louis-San Francisco Ry. 
Co. v. Pearson, 281 S.W. 910, 170 Ark. 
842 [cert den 273 U:S. 711, 47 S.Ct. 
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It is for the 


the evidenee.®® 


101, 71 L.Ed. 853]. 
é 5 Ones v. Adams, 29 App.D. 

«1 £98. 

Pa.—John McGlinn Distilling Co. v. 
Dervin, 103 A. 872, 260 Pa. 414. 

R.I.—Cyrulik v. Bosworth, 83 A. 81. 

6G. U.S.—Baltimore & O. R. Co. v. 
Groeger, 45 S.Ct. 169, 266 U.S. 521, 69 
L.Hd. 419 [rev 288 EF. 321]; Wood- 
ward v. Atlantic Coast Line R. R., 57 
F.(2d) 1019; Tabas v. Emergency 
Fleet Corporation, 9 F.(2d) 648 [aff 
22 F.(2d) 398]; Midland Valley R. Co. 
Ve) “Bell, 24209R. F803n 155" CClAL 397) 
feertmiden 838 KSi@ts 12.1245 US: 1653, 
62 L.Ed: 532]. 

Ala.—Leahy v. State, 106 So. 599, 
214 Ala. 107; Shipp v. Shelton, 69 So. 
102, 193 Ala. 658; Central of Georgia 
EV Yer COseWs Gholston, 129 So. 705, 24 
Ala.App. 18. 

Ark.—American Ry. Express Co. v. 
H. Rouw,. 48 S.W.(2d) 220, 185 Ark. 
526; Bradley v. Scott, 10 S.W.(2d) 
900, 178 Ark. 1199; Hamilton v. Ham- 
ilton, 10 S.W.(2d) 877, 178 Ark. 241. 

Colo.—Posten v. Denver Consol. 
ee agertats Co., 78 P. 1067, 20 Colo.App. 
324. 

Conn.—Porcello vy. Finnan, 156 A. 
863, 113 Conn. 730. 

Del.—Walls v. People’s Ry. Co., 80 
A. 355, 26 Del. 65; Tobias v. People’s 
Ry. Co., 80 A. 358, 26 Del. 59. 

Hawaii.—Ross vy. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Ill.—Molloy v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164. 

Ind.—Collins v. Catholic Order of 
Foresters, 88 N.E. 87, 43 Ind.App. 549. 

Iowa.—Bishop v. Scharf, 241 N.W. 
3; Newell v. Newell’s Estate, 200 N. 
W. 238, 198 Towa 710; Luther v. 
Paardekooper, 196 N.W. 950, 197 Iowa 
176; Owens v. Norwood-White Coal 
Co., 174 N.W.. 851, 188 Towa 1092; 
Noyes v. Des Moines Club, 160 N.W. 
215, 178 Iowa 815; Rasmussen v. 
Hansen, 157 N.W. 154, 176 Iowa 26. 

Md.—Daugherty v. Robinson, 122 A. 
124, 143 Md. 259; Sheffield v. Lupton, 
113 A. 636, 138 Md. 124; Coppage v. 
Howard, 103 A. 439, 132 Md. 233; 
American Express Co. v. State, 103 A. 
96, 132 Md. 72. 

Mass.—Sawyer y. Pulsifer, 161 N.E. 
596, 263 Mass. 500. 

Mo.—Steele v. Kansas City South- 
ern Ry. Co., 257 S.W. 756, 302 Mo. 207; 
Lafferty v. ‘Kansas City ‘Casualty Co., 
229 SW. 750, 287 Mo. 555 [aff CApp.) 
209 S.W. 942]; Utterback v. St. Louis, 
S..& P. Ry. Co., 189 S.W. 1171; Peter- 
son v. Chicago & A. Ry. Co., 178 S.W. 
182, 265 Mo. 462; Redman v. Chicago, 
lOc ee OO.) CAppe) Ze onie 
95; Wack v. St. Louis, I. M. & S. Ry. 


Co, 157 SSVoil070;, 175. MovApp.: Lids 
Link v. Jackson, 139 S.W. 588, 158 
Mo.App. 63. 


Neb.—Husenetter v. Little, 110 N. 
W. 541, 78 Neb. 220. 
N.J.—-Cravenette Coie Seek: 
C. A. Woolsey Paint & ‘Color Cov 
A. 776, 103 N.J.Law 49. 
N.Y.—Schultze v. McGuire, 150 N. 
Ee 516, 924 NOY. 4605) “Shea vi UraS. 
Trucking Corporation, 193 N.Y.S. 693, 
200 App.Div. 821; Bjerrum v. Spring- 
field Breweries Co., 82 N.Y.S. 472, 83 
App.Div. 173; Cullinan v. Furth- 
mann, 75 N.Y.S. 90, 70 App.Div. 114. 
Okl.—Moore y. First Nat. Bank of 


v. 
134 
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However, the jury should not reject the testimony 
of a witness arbitrarily.®¢ 
quired to believe everything said by any witness ;°7 
they may accept that which they believe to be true 
and reject that which they believe to be untrue,®® 
and may draw reasonable inferences from the evi- 
dence before them as to the truthfulness of any par- 
ticular witness.°® 
to determine whether a witness is or is not corrob- 
orated by facts and cireumstanees.?° 
Witnesses unfamiliar with language. 

| der consideration’! is applicable to the determina- 


The jury are not re- 


So it is a question for the jury 


The rule un- 


Iowa City, 121 P. 626, 30 Okl. 623. 
Or.—Squires v. Modern Brother- 
hood of America, 135 P. 774, 68 Or. 


336. 
R.I.—Fratus v. United Electric 
Rys. Co., 144 A. 769; Souza v. United 


Electric Rys. Co., 143 A. 780, 49 R.I. 
430; Reddington v. Getchell, 101 A. 
123, 40. R.1. 463 [rearg den 102 A. 88]. 
S.C.—Maples vy. Spencer, 81 S.EH. 
483, 97 S.C. 331. 
Tex.—McCarthy v. Houston Oil Co. 
of Texas, (Civ.App.) 221 S.W. 307. 
Utah.—Meyers v. Highland Boy 
Gold Min. Co., 77 P. 347, 28 Utah 96. 
W.Va.—Duty v. Chesapeake & O. 


Ry Copeie. Sxl 3 ol, a0 Ome Vice lies 
61. Root v. Boston El. R. Co., 67 
N.E. 365, 183 Mass. 418; Schuek v. 


Hagar, 24 Minn. 339. 

[a] Exception.—Whether the rule, 
“Falsus in uno, falsus in omnibus,” 
applies to the consideration of the 
evidence in a case is primarily a 
question for the court. Pumorlo v. 
Merrill, 103 N.W. 464, 125 Wis. 102. 

62. Van Vacter v. McKillip, 7 
Blackf. (Ind.) 578. 

63. - Pierce v. Selleck, 18 Conn. 321. 

[a] Trial judge has no right to re- 
ject the evidence of a witness merely 
because his demeanor on the stand is 
such as to induce the belief that he is 
not telling the truth. Campbell v. 
Mobile & Ohio R. Co., 171 S.W. 1002, 
162 Ky. 58. 

64. Carey v. Henderson, 61 Ill. 378. 

65. Gordon vy. Ashley, 191 N.Y. 186, 


83 N.E. 686. 

66. Ill.—Evans v. George, 80 III. 
51; Hartford L., etc., Ins. Co. v. Gray, 
80 Ill. 28. 


Ind.—Oliver v. Pate, 43 Ind. 132. 

N.Y.—Littlefield v. Lawrence, 82 N. 
Y.S. 25,83 App.Div. 327; Culhane v. 
New York Cent., ete., R. ‘Co., 67 Barb. 


562. 
N.C.—State v. Smallwood, 75 N.C. 
OUC sys Et OOnmE 


104. 

Ohio.—Pittsburgh, 

Pritz, 1 OhioApp. 119, 17 OhioCir.Ct. 
N.S. 96, 34 OhioCir.Ct. 411. 

Porto Rico.—Martinez vy. 
Co., 6 Porto Rico Fed. 405. 

Va.—Low Moor Iron Co. of Virginia 
v. Jackson, 84 S.H. 100, 117 Va. 76: 

Sask.—Victor Mfg. Co. v. Regina 
Trading Co., 6 Sask.L. 302. 

[a] Conformity to testimony.— 
The jury should decide fact questions 
in accordance with testimony submit- 
ted, where there is no real conflict. 
White v. Southern Ry. Co., 144 S.E. 
424, 151 Va. 302. 

67. Kansas City Southern Ry. Co. 
v. Dickerson, 165 S.W. 272, 951, 112 
Ark. 607. 

68. Kansas City Southern Ry. 
v. Dickerson, supra. 

[a] In case of inconsistencies of 
evidence, it is the peculiar province 
of the jury to weigh it all and to dis- 
regard any part of the testimony of 
certain witnesses. Texas & N. O. R. 
Co. v._Mills, (Tex.Civ.App.) 30 S.W. 
(2d) 350. 

69. Borland v. Pacific 
Peking: Cor 279) es 7943 


Brown 


Co; 


Meat & 
153 Wash. 


70. Evergreen Park y. Bailey, 107 
Ill. ADP. 420; Haggerty v. New York 
City Cor "90 N.Y.S. 336. 

Wiha ‘See supra text and notes 55-60. 
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tion of the credibility of a foreign witness incapable 
of exactly expressly himself in English’? or to a 
witness who does not understand or speak English, 
testifying through an interpreter.7* 

Infants and persons of unsound mind. The rule 
making the credibility of witnesses a question for the 
jury has been applied where the witness is a person 
of immature years’? or of unsound mind,*® if found 
by the court to be a competent witness.7¢ 

Refreshed recollection. Where a witness has been 
permitted to refresh his recollection as to a given 
fact from a document or paper,’’? the question of 
whether he then testifies to the fact from his inde- 
pendent recollection or simply from what he has 
observed from the document or paper is one to be 
determined by the jury.*® 

[§ 341] (b) Uncontradicted Testimony.‘? Where 
the testimony of witnesses in behalf of the party hav- 
ing the burden of proof as to a fact is uncontradict- 
ed, it is nevertheless ordinarily for the jury to deter- 
mine whether it is to be believed®® where the party 
upon whom the burden rests depends on oral testi- 
mony.*! However, in some jurisdictions it is held 
that the court need not submit a case solely upon 
the question of credibility in the absence of any dis- 
proof of a prima facie case,** and, in other jurisdic- 
tions, that a fact established by uncontradicted or 
unimpeached witnesses is to be taken by the jury 
where there is nothing incredible, improbable, or 
unnatural in the testimony,®* although the credibility 
of testimony is for the jury although it is uncontra- 


. 


72. jJetter v. St. Joseph Terminal, Ill. 476. 
Ry. Co., (Mo.App.) 193 S.W. 956. 81. 
[a] Foreign children.—The proba-| 93 Ala. 408; 


tive value of testimony of children of 
tender years and of foreign parent- 
age, testifying without the aid of an| Co., 
interpreter, is for the jury. Cyrulik| A.L.R. 615; 
v. Bosworth, (R.I.) 83 A. 1 

73. Werre v. Northwest Thresher 
Coeelsie NW toL, -2ie S.DVzSGs 


TRIAL 


Nelson v. Warren, 8 So. 413, 
Bird v. 4Xtna Building & 
Loan Ass’n, 205 P. 624, 110 Kan. 
Wendorff v. Missouri State Life Ins. 
1 S3W.(2d), 99, 3265 Mo.363; 57 
State ex rel. Pabst Brew- | 111. 
ing Co. of Milwaukee, Wis. v. Ellison, 
226 S.W. 577, 286 Mo. 225; 
Miller, 135 S.W. 19, 233 Mo. 47; Wack 
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dicted, where a fair argument may be made against 
its probability. Further, exceptions to the rule 
first stated are recognized where the fact is admit- 
ted,°> where the proof is documentary,*® or where 
the party relies on the testimony of his adversary,** 
or evidence which his adversary admits to be true,*® 
and the reasonable inferences therefrom all point one 
way. So it has been held that the rule that contra- 
dictory evidence presents a question for the jury 
does not apply where a witness makes an obvious - 
slip of the tongue in answering a question.®® The 
jury are not entitled arbitrarily to reject the uncon- 
tradicted testimony of a witness where there is noth- 
ing intrinsic in the evidence itself or extrinsie in 
the circumstances of the case which cast: suspicion 
thereon;°° but where any circumstances appear in 
the case which would justify a reasonable man in 
discrediting the statement of a witness, the jury 
may refuse to believe it even though it is not direct- 
ly challenged.®! Positive testimony may be contra- 
dicted by circumstances, or the witness may be so 
evasive, equivocal, confused, or otherwise uncer- 
tain as to make his credibility essentially a question 
for the jury.°? 

[§ 342] (c) Conflicting or Contradictory Testi- 
mony®*?—aa. Testimony of Different Witnesses. 


' Where the testimony of several witnesses is contra- 


dictory, conflicting, or inconsistent, the question of 
the credibility and weight thereof is one of fact to 
be determined by the jury,°®* it having been said to 


‘ 


as a question of fact. Gienty v. 
Knights of Columbus, 131 N.Y.S. 792, 
146 App.Div. 497 [aff 98 N.E. 1103, 205 
NEE Sates 

85. Wack v. St. Louis, I. M. & S. 
Ry. Co., 157 S.W. 1070, 175 Mo.App. 


fa] Implied admission. — Where 
there was no conflict in the testi- 
mony, defendant, by conceding that 


706; 


Printz v. 


74. City of Victor v. Smilanich,|v. St. Louis, I. M. & S. Ry. Co., 157] the case hinged on questions of law, 
131 P. 392, 54 Colo. 479; Cyrulik v.| S.W. 1070, 175 Mo.App. 111; Dyer v.] impliedly admitted the credibility of 
Bosworth, (R.I.) 838 A. 81; Helminiak | Tyrrell, 127 S.W. 114, 142 Mo.App.| the witness. Gilmore v. Alexander, 
v. Przekurat, 198 N.W. 746, 184 Wis. | 467; McCrosky v. Murray, 125 S.W.| 112 A. 9, 268 Pa. 415. 

417. 226, 142°-Mo.App. 1338; Nydes v. Royal 86. Wendorf v. Missouri State Life 

[a] For example, where a girl six-| Neighbors of America, 100 A. 944,| Ins. Co., 1 S.W.(2d) 99, 316 Mo. 363, 


teen years of age, who is physically | 256 Pa. 381; 
and mentally weak, testifies as to 
events that transpired when she was 
but nine years old, her credibility is 
for the jury. Sutter v. Metropolitan 
St. Ry. Co., (Mo.) 188 S.W. 65 

75. Coleman v. Com., 25 Gratt. (66 


414; 
409; 


Haller =v. 


Carter v. Henderson & 
Co.jV1 35 As 54, 224 Pa. 319; Perkiomen 
67 A. 913, 218 Pa. 
641; Reel v. Elder, 62 Pa. 308, 1 Am.R. 
Haller, 
Hygienic Fleeced Underwear Co. 


R. Co. v. Kremer, 


v. Way, 35 Pa.Super. 


STP AMUAR. GLb 
87. Wendorf v. Missouri State Life 
Ins. Co., supra. 
88. Wendorf v. Missouri State Life 
Ins. Co., supra. 
89. Allen v. Armour & Co., 148 A. 
605, 106 N.J.Law 554. 


45 Pa.Super. 
229; Colonial 


Va.) 865, 18 Am.R. 711. 

76. Worthington v. Mencer, 11 So. 
f2mwIo Ala. 310,017 Li. ReAs 407: 

77. Use of memoranda or other 
writings to refresh recollection of 
witness see Witnesses [40 Cyc 2451]. 

78. Wise, Boles & Bowdoin v. Ful- 
ler, 66 So. 827, 11 Ala.App. 427. 

79. As sustaining: 
Demurrer to evidence see 

365-383. ‘ 
Directed verdict see infra § 442. 
Dismissal or nonsuit see infra §§ 388-— 

414 


infra §§ 


Testimony of party or interested 

tness see infra § 347. 

80. Bird v. Avtna Building & Loan 
Ass’n, 205 P. 624, 110 Kan. 706; Cray. 
v. Wells, 154 N.E. 848, 258 Mass. 93; 
Ryan y. Fall River Iron Works Co., 
86 N.E. 310, 200 Mass. 188; Linden- 
baum v. New York, etc., R. Co., 84 N. 
E. 129, 197 Mass. 314; Sieber v. Russ 
Bros. Ice Cream Co., 120 A. 272, 276 
Pa. 340; Lautner v. Kann, 39 A. 55, 
184 Pa. 334; West Branch Sav. Bank 
v. Donaldson, 6 Pa. 179; Barnett v. 
Becker, 25 Pa.Super. 22; Pennsyl- 
vania R. Co. v. Edson Bros., 8 Pa. 
Dist.&Co. 623. Contra Bale v. Chicago 
Junction Ry. Co., 102 N.E. 808, 259 


Trust Co. v. Getz; 28 Pa.Super. 619; 
20dgers v. Black, 15 Pa.Super. 498. 

82. Colthurst v. Lake View State 
Bank of Chicago, Ill., 18 F.(2d) 875. 

8&3. Plyer v. German American Ins, 
Co.,, 24 -N.H. 929, 3) Silv.A.. (N.Y), 46. 

[a] Conjectural opinion evidence. 
—Opinion testimony as to a witness’ 
estimation from observation of the 
depth of a hole in the street was so 
conjectural as not to raise a substan- 
tial conflict, where there was other 
positive evidence by one who had ac- 
curately measured the hole that it 
was of a different depth, so that the 
first-mentioned testimony did not 
make the question one for the jury. 
Lalor v. City of New York, 102 N.B. 
558, 208 N.Y. 481, Ann.Cas.1916H 572. 

Evidence inherently improbable or 
impossible see infra § 350. 

84. Gordon v. Ashley, 83 N.E. 686, 
191 N.Y. .186;. Artisans’) Bank® «vy. 
Backus, 36 N.Y. 100, 110, 1 Transcr. 
App. 75,8 GADDIPRiNeS.) Zee. fate oot 
How.Pr. 242] (per Grover, J.). 

[a] Conversation with person 
since deceased.—Uncontradicted tes- 
timony relating to a conversation be- 
tween a decedent and an officer of 
defendant is properly teft to the jury 


90. Otero v. Soto, 267 P. 947, 34 
Ariz. 87. 

91. Otero v. Soto, supra. 

92. Globe Indemnity Co. v. Davies, 
47 S.W.(2d) 990, 243 Ky. 356. 

93. Weight of ae opinion 
evidence see Evidence § 8 

94. U.S.—Gold Hunter pA & 
Smelting Co. v. Johnson, 233 F. 849, 
147 C.CLA, 52:3. 

Ala.—Liverpool & London & Globe 
Ins. Co., Limited, of England v. Mc- 
Cree, 105 So. 901, 213 Ala. 534; South- 
ern Ry. Conve Cates, 100 So. 356, 211 
Ala. 282; W. F. Covington & Co. v. 
Sewell, 76 So. 318, 200 Ala. 402; Beit- 
man v. Birmingham Paint & Glass Cas 
64 So. 600, 185 Ala. 313; Cameron v. 
Haas Bros. Packing Co., 57 So. 388, 3 
Ala.App. 520. 

Ariz.—Sitkin v. Smith, 276 P. 521, 
35 Ariz. 226, 66 A.L.R. 645; Central 
Copper Co. v. Klefisch, 270 P. 629, 34 
Ariz. 230; Butler v. Rule, 242 P. 436, 
29 Ariz. 405. 

Ark.—Missouri Pac. R. Co. 
Remel, 48 S.W.(2d) 548, 185 Ark. 598: 
Altman- -Rodgers Co. v. Rogers, 48 Ss. 
W.(2d) 239, 185 Ark. 561; Barnett v. 
Bank of Malvern, 39 S.W. (2a) 1014, 
183 Ark. 1030; White & Black Rivers 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 342] 


be a matter peculiarly®® and exelusively®® within the 
province of the jury and not of the court.°” It is for 
the jury to determine which of the several witnesses 


they will believe,®® the degree of 


Bridge Co. v. Vaughan, 36 S.W.(2d) 
672, 183 Ark. 450; Armour & Co. v. 
Rose, 36 S.W.(2d) 70, 183 Ark. 413; 
Rice-Stix Dry Goods Co. v. Mont- 
gomery, 261 S.W. 325, 164.Ark. 161. 

Cal.—Dickey v. Kuhn, (App.) 13 P. 
(2d) 834; Fugelsang v. Steiner, 1 P. 
(2d) 553, 115 Cal.App. 167; Weintraub 
v. Soronow, 1 P.(2d) 28, 115 Cal.App. 
145; Gooding v. McAlister, 299 P. 774, 
114 Cal.App. 284; Truitner v. Knight, 
257 P. 447, 83 Cal.App. 655; 257 P. 451, 
83 Cal.App. 797. 

Conn.—Laukaitis v. Klikna, 132 A. 
913, 104 Conn. 355; Tierney v. Mar- 
tone, 101 A. 497, 92 Conn. 93. 

Del.—Beaver Dam Marble Co. v. 
William H. Jones & Co., 92 A. 1012, 28 
Del. 272; Ranch v. Lynch, 89 A. 134, 
27 Del. 446; McCartney v. People’s 
EVs, GOS An Tidy 25 del.-19 1s 

D.C.—Gas Consumers’ Ass'n v. Lely, 
61 App.D.C. 29, 57 F.(2d) 395. 

Fla.—Tampa & J. Ry. Co. v. Craw- 
ford, 64 So. 437, 67 Fla. 77. 

Ga.—Smith v. City of Rome, 84 S.E. 
1734, 16 Ga.App. 96. 

Til. —Illinois Light & Power Co. v. 
Bedard, 175 N.E. 851, 343 Ill. 618; 
Mirich v. T. J. Forschner Contracting 


Co., 143 N.E. 846, 312 Ill. 348, 33 A.L. 
R. 1 [rev 222 Ill.App. 635]; Pihl v. 
Springfield Consol. Ry. Co., 219 Ill. 


App. 588; Chicago City R. Co. v. 
Matthieson, 113 I1l.App. 246 [aff 72 N 
E. 443, 212 Ill. 292). 

Ind.—Chicago, I. & L. Ry. Co. v. 
Prohl, 115 N.E. 962, 64 Ind.App. 302. 

Iowa.—Lewis v. Farmers’ Grain 
Co. of Cambridge, 241 N.W. 469; 
O’Hara-v. Chaplin, 233 N.W. 516, 211 
Iowa 404; Elmore vy. Des Moines City 
Ry. Co., 224 N.W. 28, 207 Iowa 862; 
Wilkinson v. National Life Ass’n, 225 
N.W. 242, 208 Iowa 246; Wiley v. 
Dobbins, 214 N.W. 529, 204 Iowa 174, 
62 A.L.R. 432; Montgomery  v. 
O’Donnell, 159 N.W. 1025, 178 Iowa 
588; Baker vy. Jewell Tea Co., 131 N. 
W. 674, 152 Iowa 72; Gordon v. Chi- 
Caco iy. oP. ERs Cor,2123) IN. Wa 162; 
146 Iowa 588. 

Kan.—Cecil v. Bridges, 263 P. 1058, 
125. Kan. 18934 Smith, v. Gregg, 232 
POG LATA Kan. 507: 

Ky.—Globe Indemnity Co. v. Davies, 
47 S.W.(2d) 990, 2438 Ky. 356; Har- 
mount & Woolf Tie Co. v. Skinner, 24 
S.W.(2d) 263, 232 Ky. 630; Knoxville 
Tinware Mfg. Co. v. American Safety 
Mine Appliance Co., 21 S.W.(2d) 451, 
231 Ky. 282; Weill v. Gusdorf, 18 S. 
W.(2d) 879, 230 Ky. 64; Lincoln Coal 
Co. v. Deaton, 17 S.W.(2d) 249, 229 
Ky. 330; Leonard v. Rosenthal-Sloan 
Millinery Co., 7 S.W.(2d) 429; Stein- 
ke v. North Vernon Lumber Co., 227 
S.W. 274, 190 Ky. 231; South Coving- 
ton & C. St. Ry. Co. v. Markel, 182 S. 
W. 850, 168 Ky. 625; MHillert v. 
Harned, 135 S.W. 764, 143 Ky. 3; 
Sims’ Adm’r v. Chesapeake & O. R. 
Co., 130 S.W. 1081, 140 Ky. 241; 
Bruton’s Adm’r v. Eddington-Griffiths 
Const. Co., 118 S.W. 1001. 

La.—Liddell v. Lex, 113 So. 463, 163 
La. 1083. 

Me.—Hatch v. Portland Terminal 
Co;,, 131A. 15, 125 Mer 96. 

Md.—Hempel v. Hall, 110 A. 210, 
136 Md. 174, 9 A.L.R. 1245. 

Mass.—James v. Boston Elevated 
Ry. Co., 100 N.E. 545, 213 Mass. 424; 
Young v. Hayes, 99 N.E. 327, 212 
Mass. 525; Eustis v. Boston Elevated 
Ryan Con 91 N.E. 881, 206 Mass. 143; 
Ryan v. Fall River Tron Works Coz 
86 N.E. 310, 200 Mass. 188. 

Mich. —Evans v. City of Detroit, 238 
N.W. 279, 255 Mich. 381; Coronis v. 
Detroit Edison Co., 209 N.W. 850, 235 
Mich. 616; Rotter v. Detroit United 
Ry., 171 N.W. 514, 205 Mich. 212; 
Sewell v. Detroit United Ry., 123 N. 
W. 2, 158 Mich. 407. 


TRIAL 


credit to which 


Minn.—Daly v. Corliss, 129 N.W. 
1048, 114 Minn. 42. 

Miss.—Gulf, M. & N. R. Co. v. Sey- 
mour, 114 So. 35, 148 Miss. 456. 

Mo.—Lesnard vy. Rosenthal-Sloan 
Millinery Co., (App.) 7 S.W.(2d) 429; 
Burston v. Fennewald, 2 S.W.(2d) 
824, 222 Mo.App. 128; Shields v. Day, 
(App.) 298 S.W. 1053; Redman. vy. 
Chicago, R.. fF. & PP. Ry, Co.,. (App.) 278 
S.W. 95; Foy v. United Rys. Co. of 
St. Louis, 226 S.W. 325, 205, Mo.App. 
521% Cummings v. Sovereign Camp 
of the Woodmen of the World, 155 8S. 
W. 488, 170 Mo.App. 194; Vanloon v. 
Vanloon, 140 S.W. 631, 159 Mo.App. 
255; Mercantile Trust Co. v. Lamar, 
128 S.W. 20, 148 Mo.App. 353. 

Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P. 258, 80 Mont. 431; 
Clapp v. Lahood, 254 P. 866, 78 Mont. 
551; Moelleur v. Moelleur, 173 P. 419, 
55 Mont. 30. 

Neb.—Primiano v. Venuto, 239 N. 
W. 734, 122 Neb. 879; Kimole v. Roe- 
der, 214 N.W. 1, 115 Neb. 589; Modlin 
v. C.-L. Jones & Co., 121 NW. 984, 
84. Neb. 551. 

N.J.—Hamm v. Rockwood Sprinkler 
Co.,; 97-A. 730, 88 N.J.baw, 664;  H.. J. 
Brooks Co. v. Delaware, L. & W. R. 
CO.,.18 Ay 51,30) NJelaw. 676. 

N.Y.—Gelb v. Third Ave. Ry. Co., 
204 Novis. 251, °123° Misc. 136. 

N.C.—Smith v. Safety Coach Line, 
132" SiE Gn. Lot N.C 580, 

N.D.—Zink v. Lahart, 110 N.W. 931, 
16 N.D. 56 (substantial conflict). 

Ohio.—Hollenbeck v. McMahon, 28 
OhioSt. 1. 

Ok1. Ot Nate v. Holtz), 247 P. 413, 
118) Oke 159; 

lcetae v. Miller, 127 A. 230, 282 
Pa. 1; Cronmuller vy. Evening Tele- 
graph, 81 A. 58, 232 Pa. 14; Schoen- 
feld v. Fuhrman, 55 Pa.Super. 584; 
Lamb v. Prettyman, 33 Pa.Super. 190. 

R.I.—Reddington v. Getchell, 101 
A. 123, 40 R.I. 463 [rearg den 102 A. 
88]; Beebe v. Greene, 82 A. 795, 34 R. 
Ta 

S.C.—Wade v. Oliver, 86 S.E. 1067, 
108 (S.C: 

S.D.—Jacobson v. Hamman, 189 N. 
Wah FG 4b SD 43 Roberts, 
Brown, 156 N.W. 77, say: S.D. 548 [aff 
153 N.W. 765, 35 S.D. 618]. 

Tex.—Magnolia Petroleum Co. 
Dodd, (Civ.App.) 52 S.W.(2d) 
Williams & Chastain v. Laird, 
App.) 32 S.W.(2d) 502; Texas Em- 
ployers’ Ins..,Ass’n--v. Herron, (Civ. 
App.) 29 S.W.(2d) 524; Parks v. Mis- 
souri, K. & T. R. Co. of Texas, (Civ. 
App.) 19 S.W.(2d) 373; El Paso Elec- 
tric Corey. Coltins,: (CivApps., 10S: 
W.(2d) 397 [rev on other grounds 
(Commn.App.) 238 S.W.(2d) 295 (ren 
den (Commn.App.) 25 S.W.(2da) 807)]; 
New Amsterdam Casualty Co. v. Par- 
ham, “(Civ App») Lae Se WeC2don S06; 
Stanton v. Boyd, (Civ.App.) 299 S.W. 
321; Southern Casualty Co. v. Her- 
nandez, (Civ.App.) 297 S.W. 544; Di- 
brell v. Ramsey Bros., (Civ.App.) 294 
S.W. 645; Orsburn v. First State 
Bank of Sulphur Springs, (Civ.App.) 
294 S.W. 225; Street v. Smith Bros. 
Grain GCo., (Civ.App:) 274 S.W.° 643; 
Hardin v. St. Louis Southwestern Ry. 
Co. of Texas, (Civ.App.) 134 S.W. 408. 

Vt.—Webster v. Canadian Pac. Ry. 
Co., 156 A. 524, 103 Vt. 460. 

Va.—Farley v. Thalhimer, 49 S.E. 
644, 103 Va. 504. 

Wash.—Alberts v. Rasher-King- 
man-Herrin Co., 234 P. 665, 133 Wash. 
662; Goertz v. Continental Life Ins. 
& Inv. Co., 163 P. 938, 95 Wash. 358. 

Wis.—Lefebvre v. Nickolai, 236 N. 
W. 684, 205 Wis. 115; Stewart v. Ol- 
son, 206 N.W. 909, 188 Wis. 487, 44 
PROT a Ee li, on Rieck v. Chicago & M. 
Electric Ry. Co., 151 N.W. 248, 160 
Wis. 232. 

95. Missouri Pac. Co. vy. Bell, 
259 S.W. 745, 163 oe 284 [cert den 


Ve 
670; 
(Civ. 
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each is entitled,®® to reconcile, if possible, the con- 
flicts and inconsistencies, + 
may accept certain testimony although a greater 
number of witnesses testify to the contrary or in 


and, in so doing, they 


ae rae 125, 266 U.S. 625, 69 L.Ed. 
96. Ark.—Altman-Rodgers Co. v. 
Rogers, 48 S.W.(2d) 239, 185 Ark. 561; 
Barnett v. Bank of Malvern, 39 S.w. 
(2d) 1014, 183 Ark. 1030; Armour & 
Co. v. Rose, 36 S.W.(2d) 70, 183 Ark. 
Conn.—Laukaitis v. Klikna, 132 A. 
O13, L04-Conny. oDo. 
O’Donnell, 
159 N.W. 1025, 178 Iowa 588. 
La.—Liddell v. Lex, 113 
Me.—Dutt v. Holland System, 119 
A. 808, 122 Me. 297. 


413. 
Iowa,—Montgomery  v. 
So. 463, 
163 La. 1083. 
Md.—-Weitzel v. List, 155 A. 425, 161 


Md. 28. 
Miss.—King v. King, 134 So. 827, 
161 Miss. 51; Gulf, M. & N. R. Co. v. 


Seymour, 114 So. 35, 148 Miss. 456. 

Mo.—Anderson v. Pryor, (App.) 209 
S.W. 122. 

Mont.—Fowlie v. Cruse, 157 P. 958, 
52 Mont. 222. 

Neb.—Myers v. Moore, 124 N.W. 
VST, 85 Neb. 7k be 

N.D.—Zink v. Lahart, 110 N.W. 931, 
16 N.D. 56. 

Tex.—Russell vy. Boyles, (Civ.App.) 
29 S.W.(2da) 891; Dibrell v. Ramsey 
Bros., (Civ.App.) 294 S.W. 645. 

97. Mich.—Rotter v. Detroit Unit- 
eduRy. T7129 NAW. ote 205 IVE nee see 
Porth v. Cadillac Motor Car Co., 165 
N.W. 698, 198 Mich. 501. 

Okl.—Seekatz v. Foltz, 247 P. 413, 
118" OKI. 159%" | Moores v.. Birst isa 
Bank of Iowa City, 121 P. 626, 30 Okl. 


623. 

Pa.—Goodman v. Schmidt, 145 A. 
531, 295 Pa. 523; Lamb v. Prettyman, 
33 Pa.Super. 190. 

R.I.—Beebe v. Greene, 82 A. 796, 34 
Realet7e 

Vt.—Webster v. Canadian Pac. Ry. 
Co.,7 156A. 524, 103° Vt. 460: 

Wash.—Ackerson v. Hama Hama 
oeeing. Co., 4 P.(2d) 638, 164 Wash. 

1 


98. Ark.—Missouri Pac. R. Co. v. 


Bell, 259 S.W. 745, 163 Ark. 284 [cert 
den 45 S.Ct. 125, 266 U.S. 625, 69 L. 
Ed. 474]. 

Del.—Dietrich v. Badders, 90 A. 47, 
27 Del. 499; Morris v. Hazel, 77 A. 
766, 24 Del. 324. 

Ga.—De Vane vy. Rentz, 123 S.E. 
867, 158 Ga. 530. 

Ky.—Chesapeake & O. Ry. Co. v. 
Magowan, 144 S.W. 80, 147 Ky. 422; 


Burton's Adm’r v. Eddington-Grifiiths 
Const. Co., 118°S.W. 1001. 

Mich.—Rotter v. Detroit Binion 
Ry., 171 N.W. 514, 205 Mich. 21 

Mo.—Shields v. Day, (App.) oe Ss. 
W. 1053; ‘Greenlee v. Kansas City 
Casualty Co., 182 S.W. 138, 192 Mo. 
App. 303. 

N.Y.—Gardner v. Barden, 34 N.Y. 
433. 

Utah.—Ephraim Milling & Elevator 
Co. v. City of Ephraim, 161 P. 1124, 
49) “Utahy 71. 

99. Murphy v. Orr, 96 N.Y. 14. 

1. Del.—Girardo v. Wilmington & 


Philadelphia Traction Co., 90 A. 476, 
28 Del. 25; Dietrich v. Badders, 90 A. 
47, 27 Del. 499. 


Fla.—Florida Trust & Banking Co. 
v. Consolidated Title Co., 98 So. 915, 
86 Fla. 317. 

-N.Y.—McMahon v. Lehigh Valley 


ae 122 N.Y.S. 689, 138 App.Div. 
628. 

Ohio.—Gillilan vy. Spring, 20 OhioN. 
P.N.S. 581. 


Pa.—Giles v. Bennett, 148 A. 90, 298 
Pa. 158; Natvig v. Philadelphia Rap- 
id’ Dransit 'Co., 438 "Avd3, 293 Pas s5as 
American R. Express Co. v. Crane, 90 
Pa.Super. 422. 

S.C.—Walker v. New Amsterdam 
Ses. Co., 154 S.BH. 221, 157 S.C. 

Va.—Harris v. Sparrow, 132 S.H 
694, 146 Va. 747, 
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conflict therewith.” 


sider it.? 


[§ 343] bb. Contradiction or Inconsistency 


Testimony of Particular Witness. 


2. Louisville & N. R. Co. v. Parks’ 
Adm’r, 157 S.W. 27, 154 Ky. 269; Pa- 
lumbo vy. Pennsylvania R. Co., 159 A. 
$22, 10° N.J.Mise, 204; — Matter of 
Keefe, 58 N.E. 117, 164 N.Y. 352. 

3. Natvig v. Philadelphia Rapid 
Transit Co:, 14387A. 18, 293 Pa. 355; 
Raftery v. Pittsburgh & W. V. Ry: 
Co., 131 A. 470, 284 Pa. 555; Bunting 
v. Goldstein, 129 A. 99, 283 Pa. 356. 

Cross references: 
Sees to evidence see 

365-38 
Directed candies see infra §§ 439-444. 
Ba ieet or nonsuit see infra §§ 388— 

4 

4 Ala.—Patterson v. Vest, 113 So. 
59, 216 Ala. 312; Callan v. Anderson, 
Sf 50.) 427, 138i Ala. 228+ Pilcher wv, 
Smith, 58 So. 672, 4 Ala.App. 444. 

Cal. LES 
oe) 28, 115 Cal. App. “145. 


& howe Co; 122 S.B. 824, 32 Ga. oe 
140; City of Atlanta v. Sciple, 92 S.E. 
28, 19 Ga.App. 694. 

tll.—Chicago. City R. Co, v. Tuohy, 
GSeN GE 9970s el 6) Te 4a Ob 8h RA, 
270 {aff 95 Tll.App. 314]; Craig. v. 
Rohrer, 63 Ill. 325; Coonan v. Straka, 
204 Ill.App. 17; Gallagher v. Singer 
Sewing Mach. Co., 177 Ill.App. 198. 

Iowa.—Hartman v. Red Ball 
Transp. Co., 233 N.W. 23, 211 Iowa 64; 
Broussard v. Chicago, M. & St. P. Ry. 
Co., 149 N.W. 915, 167 Iowa 703; Hen- 
LVa Ver SlOUxe Clty. ete,, Ra:Co,, 39 3NoWis 
193. 75 Iowa 84, 9 Am.S.R. 457. 

Kan.—Smith v. Schriver, 138 P. 584, 
91 Kan. 582. 

Mass.—Hart v. Morris & Co., 156 
N.E. 15, 259 Mass. 211; Kane v. Bos- 
ton Elevated Ry. Co., 105 N.E. 365, 
218 Mass. 101. 

Mich.—Thrall_ v. 
Ry. Co., 241 N.W. 235, 257 Mich. 269; 
Steinberg vy. Builders’ Lumber & 
Wrecking Co., 212 N.W. 960, 238 Mich. 
181; Rindge Building v. United Au- 
tomobile Ins. Co., 201 N.W. 449, 229 
Mich. 555; Poikanen v. Thomas Fur- 
nace Co., 198 N.W. 252, 226 Mich. 614; 
Peck Iron & Steel Works v. Boomer- 
scheim, 190 N.W. 690, 221 Mich. 171; 
Foster v. Rinz, 168 N.W. 420, 202 
Mich. 601; B. KF. Goodrich Rubber Co. 
v. Sewell Cushion Wheel Co., 163 N. 
W. 5, 196 Mich. 600; Lerner v. Har- 
vey, 155 N.W. 427, 189 Mich. 249. 

Mo.—Redman v. Chicago, R. I. & P. 
Ry. Co., (App.) 278 S.W. 95; Guthrel 
v. Guthrel, 132 S.W. 274, 153 Mo.App. 


infra §§ 


Pere Marquette 


214; Bailey v. Metropolitan st. Ry. 
Co., 113 S.W. 680, 133 Mo.App. 473; 
Bond vy. Chicago, éte., R. Co., 84 S.W. 
124, 110 Mo.App. 131; Cravens Vv. 


Hunter, 87 Mo.App. 456. 

Mont.—Alexander y. Great North- 
ern Ry. Co., 154 P. 914, 51 Mont. 565, 
eA AG 19186 852 {error dism 38 S.Ct. 
237, 246 U.S. 276, 62 L.Ed. 713]. 

N.J.—Hughes v. Rankin Realty Co., 
158 A. 487, 108 N.J.Law 485; Nichols 
Vv. SS UmSTetn, 144 A. 593, 105 N.J.Law 
363. 


N.Y.—Froelich v. City of New 
York, 938 N.E. 79, 199 N.Y. 466; Mc- 
Donald v. Metropolitan St. R. Co., 60 
N.E. 282, 167 N.Y. 66; O’Brien v. New 
Work (Cent., etc. “Ri sCo., SONNavaze6) 
McCoy v. Munro, 78 N.Y.S. 849, 76 
App.Div. 435; Murr v. Western Assur, 
Co., 64 N.Y.S. 12, 50 App.Div. 4; Brad- 
ley v. Second Ave. R. Co., 54 N.Y.S. 
256, 34 App.Div. 284; Friedman v. 
Schlassberg, 186 N.Y.S. 78. 


However, in some jurisdictions, 
where the evidence is so contradictory in the mate- 
rial parts as to which plaintiff has the burden of 
proof that any verdict given thereon would be a 
mere guess, the jury should not be permitted to con- 


The rule making 
the eredibility and the weight of testimony a ques- 
tion for the jury applies notwithstanding there are 


TRIAL 
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contradictions or inconsistencies in the testimony of 
a particular witness,* as, for example, where he 
gives two versions of a transaction,° 
statements calculated to impeach the correctness of 
observations which he has testified to;° 


or has made 


or where, 


on ecross-examination, the witness contradicts him- 


in 


N.C.—Collett v. Southern Ry. Co., 
153 S.E. 405, 198 N.C. 760; Evans v. 
Cowan, 139 S.E. 434, 194 N.C. 273; 
Hadley v. Tinnin, 86 S.E. 1017, 170 N. 


Pa.—Greenfield v. Pittsburgh & 
Lake Hirie RR.) Co., Jot A. 58%, S00 ea. 
456; Cronmuller  v. Evening Tele- 
graph, 81 A. 58; 232 Pa. 14; Danko v. 
Pittsburg Rys. Co. 79 Ac2b11, 230, Pa. 
295; Sandford v. Hestonville, etc., R. 
Co., 20 A. 799, 186 Pa. 84; Clifford v. 
City of Philadelphia, 159 A. 232, 104 
Pa.Super. 338; Coleman vy. Towanda 
Tp., 42 Pa.Super. 146. 

S.C.—Trowbridge v. Charleston & 
WG RVs COumn on Sia I0n SeOnu Sos 

Tex. —Maryland Casualty CO Ve 
Sledge, (Civ.App.) 46 S.W. 2a) 442; 
Texas Employers’ Ins. Ass’n v. Beck- 
worth, (Civ.App.) 42 S.W.(2d) 827; 
Pritchard Rice Milling Co. v. Ellis, 
(Civ.App.) 266 S.W. 233; Dickerson 
v. Strauss, (Civ.App.) 248 S.W. 833; 
Threadgill v. Shaw, (Civ.App.) 148 
S.W. 825; Gosch v. Vrana, (Civ.App.) 
145 S.W. 253; Southern Kansas Ry. 
Co. of Texas v. Butler, 131 S.W. 240, 
61 Tex.Civ.App. 617; International, 
ete., R. Co. v. Hugen, 100 S.W. 1000, 
45 Tex.Civ.App. 326; Galveston, etc., 
R. Co. v. Butshek, 78 S.W. 740, 34 Tex. 
Civ.App. 194. 

Wash.—Crooks v. Rust, 226 P. 262, 
130 Wash. 88; Davis v. Burke, 156 P 
525, 90 Wash. 495; Curtin v. Clear 
Lake Lumber Co., 91 P. 956, 47 Wash. 


5, Liverpool & London & Globe 


Ins. Co., Limited, of England v. Mc- 
Cree, 105 So. 901, 213 Ala. 534; New 
Morgan County Building & Loan 


Ass’n v. Plemmons, 98 So. 12, 210 Ala, 
286; Story v. People’s Motorbus Co. 
of St. Louis, 37 S.W.(2d) 898, 327 Mo. 
719; Greeff Engineering & Mfg. Co. v. 
Scourene Mfg. Co., 169 N.Y.S. 550, 
182 App.Div. 311. 

6. Froelich v. New York, 93 N.E. 
79, 199 N.Y. 466; Taylor v. Lexington 
Water Power Co., 163 S.E. 137, 165 S. 


Cy120: 
7 Ala.—Thomas Furnace Co. vy. 
Carroll, 85 So. 455, 204 Ala. 263; 


Jones v. Bell, 77 So. 998, 201 Ala. 336. 

Ind.—Barr v. Sumner, 107 N.E. 675, 
183 Ind. 402 [reh den 109 N.E. 1938, 
183 Ind. 402]. 

Towa.—Reinwalt v. 
N.W. 11, 199 N.W. 216. 

Mass.—Horan v. Boston Elevated 
Ry. Co. 129 N.B. 855, 237 Mass. 245° 
Comstock v. Biltmore Amusement 
Co.- LIGNE oi. 220. ase 1G. 
Hooper v. Bay State St. Ry. Co., 105 
N.E. 892, 218 Mass. 251; arson v. 
Boston Elevated Ry. Co., 98 N.E. 1048, 
212 Mass. 262. 

Mich.—Poikanen y. Thomas Fur- 
nace Co., 198 N.W. 252, 226 Mich. 614; 
Plefka v. Detroit United R. Co., 118 
N.W. 731, 155 Mich. 53. 

Mo.—Wielms v. St. Louis County 
Gas Co., (App.) 37 S.W.(2d) 454; Bi- 
ondi v. Central Coal & Coke Co., 
(App.) 297 S.W. 171; Van Hafften v. 
Clayton, (App.) 259 S.W. 530; Inde- 
pendence Hlectric Co. v. Farley Bros., 
(App.) 192 S.W. 129. 

N.Y.—Hogan v. Mutual Aid, etce., 
Assoc., 260N.Y.S:) LOSIpy Tos eiune 2 (ae 
Levy v. Horn, 153 N.Y.S. 913, 90 Misc. 
624; Silverman vy. Permanent Bldg. 
Co: Huila Ne Yas. stds 

N.C.—Casada v. Ford, 128 S.E. 344, 
189 N.C. 744, 
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self or his testimony is inconsistent with his original 
testimony,’ or where his testimony is contradictory 
of, or inconsistent with, his testimony upon a former 
trial or hearing,® or has made prior contradictory 


Tex.—Rose v. O’Keefe, (Commn. 
App.) 39 S.W.(2d) 877 [rev (Civ. 
App.) 23 S.W.(2d) 542]; Gosch v. 


Vrana, (Civ.App.) 145 S.W. 253. 

8 U.S.—New Amsterdam Casual- 
ty Co. v. Iowa State Bank, 1 F.(2d) 
196; Northern Pac. R. Co. v. Conger, 
560 205 br IC OFACN Es 0 Mickayauve 
Irvine; 10 B.725,°11 Biss.) 168: 

Ala.—Alabama. Gold Ll. Ins. Co. v. 
Mobile Mut. Ins. Co., 1 So. 561, 81 
Ala. 329. 

Cal.—Zipperlen v. Southern Pac. 
Co; 793" Pi r049e 7 Cal- App. 206. 

Ga.—Wilson v. Huguenin, 43 S.E. 
857, 117 Ga. 546. 

Ill.—South Park Com’rs v. Ayer, 
92 N.E. 274, 245 Ill. 402; Illinois Cent. 
R. Co. v. Byrne, 68 N.E. 720, 205 I11. 
9 [aff 105 Ill.App. 96]; Stampofski 
v. Steffens, 79 Ill. 303; Chicago, etc., 
R. Co. v. Northern Illinois Coal, ete., 
Co.; 36" Tl. 60; Aunction—Mins ‘Cor ve 
Ench, 111 Ill.App. 346; Dick v. Zim- 
merman, 105 Ill.App. 615 [aff 69 N.E. 
754, 207 Ill. 636]. 

Iowa.—Brennan & Cohen v. Nolan 
Laundry Co., 229 N.W. 321, 209 Iowa 
922; Borough v. Minneapolis & St. 
L. Ry. Co., 167 N.W. 177, 184 Iowa 66; 
American I. Ins. Co. v. Melcher, 109 
N.W. 805, 132 Iowa 324. 

Kan.—Young vy. Irwin, 
70 Kan, 796. 

Mass.—Ryan v. Fall River Iron 
Works, 86 N.E. 310, 200 Mass. 188; 
Nagle 'v. Boston, rete.; BR. Co., 73 INUBs 
1019, 188 Mass. 388. 

Mich.—Piehl v. Piehl, 101 N.W. 628, 
138 Mich. 515; Preuschoff vy. B. Stroh 
aeeete Co., 92 N.W. 945, 132 Mich. 
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Minn.—White v. Collins, 95 N.W. 
765, 90 Minn. 165; Keene vy. Master- 
man, 68 N.W. 771, 66 Minn. 72. 

Neb.—Steele v. State, 113 N.W. 798, 
80: Neb. 9,127 Am.SsR. 741. 

N.Y.—Brigg v. Hilton, 3 N.E. 51, 99 
N.Y: OL 72452" Arm Re 63 fare ad! Daly 
835]° Johnson v. Interborough Rapid 
Transit Cons. NGS: 224) 1927 shop. 
Div. 639; Hunt v. Dexter Sulphite 
Pulp, etc., Co., 91 N.Y.S. 279, 100 App. 
Div. 119 [aff 76 N.E. 1097, 183 N.Y. 
544]; Lytle v. Crawford, 74 N.Y.S. 
660, 69 App.Div. 273, 32 N.Y.Civ.Proe. 
360; Burke v. Ireland, 62 N.Y.S. 453, 
47 App.Div. 428 [rev 59 N.E. 914, 166 


N.Y. 305]; Fellows v. Barton, 66 
Barb. 608; Lawrence v. Maxwell, 58 
Barb. 511; Smith v. Tiffany, 36 Barb. 


23; Haas v. Fidelity & Deposit Co. 
of Maryland, 160 N.Y.S. 1101, 97 Misc. 
4; Scheuer v. Rosenbaum, 67 N.Y.S. 
936, 33 Misc. 768 [rev 65 N.Y.S. 664, 
382 Misc. 750]; Clement v. Congress 
Spring Co., 35: N.Y.S. 1004 [afi 530N. 
BE. 1124, 158 N.Y. 692]. 

N.C.—Hawk y. Pine Lumber .Co., 
62 S.H. 754, 149 N.C. 16; Gwyn Harper 
Mfg. Co. v. Carolina Cent. R. Co., 38 
S.E. 894, 128 N.C. 280, 83 Am.S.R. 675. 

Ohio.—Stacy v. Norwich Union F. 
Ins. Soe., 25 OhioCir.Ct. 67. 

Pa.—Wilson y. Pennsylvania R. 
Coy eor As Ghul le GPa 508s) Simath eve 
Jackson Tp., 26 Pa.Super. "234. 

Tex.—Alley Vv. HBoothyei16. Tex. 194% 
Atchison, T. & S. F. Ry. Vv. Seeger, 
126 S.W. 1170, 59 Tex.Civ.App. 525: 
Houston, ete., R. Co. vy. Davis; 100 
S.W. 1013, 45 Tex.Civ.App. 212. 

Wash.—Delaski v. Northwestern 
Improvement Co., 126 BP. 421, 70 
Wash. 148. 
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statements out of court,® or has made contradictory 
statements in prior pleadings!® or in a deposition 
previously given,!! or testifies that he was not tell- 
ing the truth in a statement previously given,!? and 
it is for the jury to determine which portion of his 
evidence or version of the matter they will believe ;!3 
but a witness may be so diseredited by his own state- 
ments that his uncorroborated testimony is insuffi- 
cient in law to justify a verdict.!* 

Correction of testimony. The rule that, where a 
witness makes conflicting statements in his testi- 
mony, it is for the jury to decide when, if at all, 
he has testified truthfully, does not apply to testi- 
mony by which a witness merely explains or cor- 
rects his previous testimony,'® although it has been 
held that it is for the jury to determine the weight 
to be given the original or corrected testimony?!® 
as well as the reasonableness of the explanation 
given by him for a great change therein.17 

[§ 344] (d) Inherently Incredible or Impossible 
Testimony. The right to the submission of an issue 
of fact depending on the eredibility of a witness 
does not exist where the undisputed circumstances 
show that the story told by the witness cannot be 
true,?® or where it is so improbable, absurd, and self- 
contradictory that it should be deemed a nullity 
by the court;!® and, where the inherent improbabil- 
ity of the evidence is so patent that no truth can be 
in it, the question is one of law.?° So testimony 
may be incredible as a matter of law where it is 
inherently improbable and is impeached by physical 
faects,?! or is in contradiction of matters of common 
knowledge or of the laws of, nature,’ or where it is 
so inherently weak that reasonable minds could not 
entertain different opinions about it;?* but the prov- 
ince of the jury to pass on the facts must not be 
invaded,?* and however improbable the testimony 


9. Ala.—Thomas Furnace Co. v. 
Carroll, 85 So. 455, 204 Ala. 263. 

Ky.—Illinois Cent. R. Co. v. Hans- 
brough’s Adm’r, 152 S.W. 953, 151 Ky. 15. 
804. H. & M. Ry., 

Mich.—Payne v. Union Life Guards, 
99 N.W. 376, 136 Mich. 416, 112 Am. 
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Directed verdict see infra §§ 439-444. 
Ba ea) or nonsuit see infra §§ 388— 
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Union Trust Co. v. 
214 N.W. 166, 239 Mich. 
97, 66 A.U:R., 1515; 
TT. & TR. Coy, 213 NW t6o, 238: Mich, 
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of the witness who testifies to a fact not in itself 
impossible may appear in the ordinary course of 
events its credibility is for the jury;?° and it has 
been said that it is only where facts testified to are 
utterly at variance with well established and uni- 
versally recognized physical law, and therefore in- 
herently impossible, that the court may refuse to 
submit the case to the jury.2® The evidence must 
be contradictory of the physical facts or inherently 
ineredible?? or impossible,?* or the inferences de- 
ducible therefrom must be so opposed to all rea- 
sonable probability as to be manifestly false.*° 
Sworn testimony will not be disregarded, except in 
extraordinary cases.*° It is not sufficient that the 
facts as stated are highly improbable*! or at vari- 
ance with other and more convincing testimony. 
Where the evidence is merely inconsistent with rea- 
sonable probabilities and the circumstances are such 
that it might be believed by a jury, it must be sub- 
mitted.?° 

Where the witness is uncontradicted, a party call- 
ing him may, nevertheless, have the truthfulness of 
his testimony submitted to the jury if it is inherently 
improbable;** but, in the absence of any evidence 
contradicting his testimony, or of any faets dis- 
closing that the testimony is inherently improbable, 
the court may not reject it as ineredible.*® Fur- 
ther the jury are not bound to believe a witness 
whose testimony is inconsistent with the circum- 
stances, although there is no other evidence bear- 
ine on the same question,?® and the same is true 
where he testifies to a fact which is so unusual in 
the natural course of events as to invite inquiry.?* 

[§ 345] (e) Impeached or Discredited Witnesses. 
The rule that the credibility of the witness presents 
a question for the jury*® applies notwithstanding 
the credibility of the witness is questioned;*® or 


24 Cross v. Seaboard Air Line Ry. 
Co. 90S Ee Vaan 722N CL Lge 

25. Hastings v. Brooklyn L. Ins. 
Co., 34 N.E. 289, 1388 N.Y. 473. 

26. Louisville & N. R. Co. v. Quinn, 
ZL “S.W. 7895 187s Kiyo (6075 -iGity ser 
Louisville v. Dahl, 185 S.W. 1127, 170 
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N.Y.—Plyer v. German American] 960, 238 Mich. 181; West v. Detroit | (Mo.) 300 S.W. 465; Davis v. Spring- 
Ins. Co., 24 N.E. 929, 3 Silv.App. 46;| Terminal R. R., 201 N.W. 955, 229)] field Hospital, 218 S.W. 696, 204 Mo. 
London Guarantee & Accident Co. v.| Mich. 590; De Vore v. Longview Pub-| App. 626; Modrell v. Dunham, (Mo. 
Force, 224 N.Y.S. 510, 221 App.Div.|lic Service Co., 298 P. 717, 162 Wash. | App.) 187 S.W. 561, 564; Scroggins v. 
569. 338 Metropolitan St. Ry. Co., 120 Sw. 


N.C.—Evans v. Cowan, 139 S.E. 434, G3 
194 N.C. 273. 

R.I.—Lebeau. v. Dyerville Mfg. Co., 
57 A. 1092, 26 R.I. 34. 

Utah.—Valiotis v. Utah-Apex Min- 17. 
ing Con 184 P. 802, bb Witton tod. supra. 
Wash.—Davis v. Burke, 156 P. 525, 18. 
90 Wash. 495. Ry. Co; 
Wis.—Ferguson v. Truax, 118 N.W.|143 Iowa 604; 


Merchants’ 


251, 136 Wis. 637 (upon different 
trials). 
[a] Illustration.—Where a_ six- 
year-old child testifies in a contra-| Wolf vy. City R. Co., 


dictory way in respect of a vital] 460, 50 Or. 64, 
point in issue, it is competent for the 
jury to say which of the conflicting | 907, 
statements is correct. Van Salvel- 19. 
lergh v. Green Bay Traction Co., 111 
N.W. 1120, 132 Wis. 166. 

* 10. Burnett v. King, 233 N.W. 221, 
252 Mich. 189. 

11. Moffett v. Butler Mfg. Co., 
(Mo.App.) 46 S.W.(2d) 869; Truitt 
v. Rothschild-Greenfield Co., (Mo. 
App.) 382 S.W.(2d) 770; Gibbons v. 21. 
Rhode Island Co., 91 A. 9, 37 R. I. 89. 

12. Wiseman y. Skagit County 
Dairymen’s Ass’n, 6 P.(2d) 369, 166 
Wash. 57. 

13, See cases supra notes 4-12. 22. 

14. Cross references: ING 3 Oi, 
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37. Or. 74. 
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1036, 
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119 N.W. 708, 122 N.W. 573, 
Blumenthal v. Bos- 
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Co., 1138 S.W. 1163, 1383 Mo.App. 444; 


15 Ann.Cas. 
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his testimony given under circumstances such as 
would naturally throw diseredit on him.*° 
the jury to determine the credibility of a witness 
whose testimony has been impeached,*! or how far 


his credibility is affected thereby.*? 


jury to determine whether a witness has been suc- 
cessfully impeached,*? what credit shall be given 
to the testimony of an impeached witness,** or how 
far ignorance*® or immorality*® is to be considered 
as affecting his testimony. However, the rule that 
ordinarily the testimony of a witness who is not con- 
tradicted, impeached, or discredited must be ac- 


Ro368s9 Allis, virLeonard, 58° NAY. 
288; Spaulding v. Toledo Consol. St. 
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Lane, 97 N.W. 727, 185 Mich. 275; 
Stevenson v. Chapman, 12 N.H. 524. 
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112 N.Y.S. 921, 128 App.Div. 394 [aff 
93 INGE. 8127, £99) BNEY.. MO 78 3 Sterna- 
man v. Metropolitan L. Ins. Co., 87 
N.Y.S. 904, 94 App.Div. 610 [aff 73 
Nie 1133) 18 N.Ys 2514). Greene v. 
Miller, 26 N.Y-S.) 4265, 74 Mun 271; 
Reardon v. Wood, 252 N.Y.S. 5, 140 
Mise. 889; Stromblad v. Hanover 
Fire Ins. Co., 201 N.Y.S. 67, 121 Misc. 
322; Swee v. Neumann, 123 N.Y.S. 
776, 67 Mise. 605; Dorsett v. Double- 
day, etc., Co., 103 N.Y.S. 792, 53 Misc. 
598; Fine v. Zindler, 190 N.Y.S. 527; 
McGuinness v. Plate, 179 N.Y.S. 934; 
Hesse v. Gude Bros.-Kieffer Co., 170 
N.Y.S. 214. 

N.C.—Price Real Estate & Insur- 
ance Co. v. Jones, 131 S.B. 587, 191 
N.C. 176; Thorp v. Durham Traction 
Co., 74 S.E. 644, 159 N.C. 33; Newby 
v. Edwards, 68 S.E. 1062, 153 N.C. 110. 

Pa.—Brennan y. Kingston Coal Co., 
85 A. 30, 237 Pa.29; Shaffer v. Clark, 
90 Pa. 94; Prowattain v. Tindall, 80 
Pa. 295; Second Nat. Bank of Titus- 
ville v. Thompson, 44 Pa.Super. 200. 

S.C.—Hornsby v. South Carolina 
R. Co., 1 S.E. 594, 26 S.C. 187; Drago 
v. Moso, 28 S.C.L. 212, 40 Am.D. 592. 

Tex.—Goodrich v. Pandem Oil Cor- 
poration, (Commn.App.) 48 S.W.(2da) 
606 [rev (Civ.App.) 29 S.W.(2d) 877]; 
A. J. Anderson’ & Co. v. Reich 
(Commn.App.) 260 S.W. 162 [rev 
(Civ.App.) 249 S.W. 298]; Young- 
blood vy. Youngblood, (Civ.App.) 46 
S.W.(2d) 390; Kata v. Nix, (Civ. 


[§ 346] (2) Parties or Persons Interested 
Event—(a) General Rule. The general rule that the 
credibility and weight of the testimony of the wit- 
ness is a question for the jury to determine*® is ap- 
plicable to the testimony of a party or a person in- 
terested in the event of the suit,®° such as the tes- 
timony of plaintiff?! or the testimony of the de- 


L ty ome 


[§§ 345-346 


cepted as true*? does not apply to cause a fact to 
be treated as established as a matter of law if the 
witness relied on to establish it is discredited or 


in 


App.) 42 S.W.(2d) 801; Coleman v. 
Buttram, (Civ.App.) 40 S.W.(2d) 977; 
Farm & Home Savings & Loan Ass’n 
of Missouri v. Muhl, (Civ.App.) 37 
Sow, (2d) 3165 ow. A. Lucas t& Cory. 
Thompson, (Civ:App.) 15 S.W.(2d) 
123 [aff (Commn.App.) 29 S.W.(2d) 
1024]; Houston E. & W. T. Ry. Co. v. 
Southern Pine Lumber Co., (Civ.App.) 
6 S.W.(2d) 418; Walker v. Dawley, 
(Civ.App.) 4 S.W.(2da) 159; Dibrell 
v. Ramsey Bros., (Civ.App.) 294 S.W. 
645; South Chester Tube Co. v. Tex- 
homa Oil & Refining Co., (Civ.App.) 
264 S.W. 108; Antone v.. Meadows, 
(Civ.App.) 256 S.W. 700; Turner v. 
Tuteur, (Civ.App.) 250 S.W. 458; San 
Jacinto Rice Co. v. Ulrich, (Civ.App:) 
214 S.W. 777; Dean v. Dean, (Civ. 
App.)196 S.W. 567. 

Wash.—Nearhoff v. Rucker, 287 P. 
658, 156 Wash. 621; Tribble v. Mis- 
sionary Sisters of the Sacred Heart, 
242 P. 372, 1837 Wash. 326; Griffin v. 
Smith, 232 P. 929, 132 Wash. 624; 
Moore v. Roddie, 174 P. 648, 103 Wash. 
386 [mod 180 P. 879, 106 Wash. 548]; 
Northwestern Mut. Fire Ass’n vy. 
Northern Pac. Ry. Co., 123 P. 468, 68 
Wash. .292, Ann.Cas.1913E 968; Citi- 
zens’ Savings Bank v. Houtchens, 116 
P. 866, 64 Wash. 275; Brace v. North- 
ern Pac. Ry. Co., 115 P. 841, 63 Wash. 
417,38) L.R.A.N.S. £135; *Gibson)-v. 
Chicago, M. & P. S. Ry. Co., 112 P. 
919, 61 Wash. 639. 

z Wis.—Mariner v. Pettibone, 14 Wis. 

95. 4 
Wyo.—State Bank of Wheatland y. 
Bagley Bros., 11 P.(2d) 572 [reh den 
13 P.(2d) 564]. 

51. U.S.—Kinghorn vy. Pennsylva- 
nia R. Co., 47 F:(2d) 588. 

Ala.—Brown vy. Mobile Electric Co., 
91 So. 802, 207 Ala. 61. 

Ark.—Dickinson vy. Bremmett, 201 
S.W8l2, 133 Ark. 30. 

Cal.—Loeb v. Kimmerle, 9 P.(2d) 
199; Draper v. Hellman Commercial 
Trust & Savings Bank, 263 P. 240, 203 
Cal. 26; Todd v. Meserve, 269 P. 710, 
93 Cal.App. 370; Fleming v. Law, 151 
P.. 385, 28 CalApp. 110; 

Iowa.—Wragg v. Rippey, 229 N.W. 
237; Wildeboer vy. Petersen, 175 N. 
W. 349, 187 Iowa 1169; Morgan v. 
Muench, 156 N.W. 819, 181 Iowa 719; 
Cinkovitch v. Thistle Coal Co., 121 
N.W. 1036, 148 Iowa 595. 

Mich.—Goonen v. Ann Arbor R. Co., 
188 N.W. 363, 218 Mich. 502; Daniel- 
ski v. Lukomski, 169 N.W. 887, 204 
Mich. 304. 

Mo.—Kibble v. Quincy, O. & K. C. 
R. Co., 227 S.W. 42; Glenn vy. Ameri- 
can Car & Foundry Co., (App.) 294 S. 
W. 1021; Hanna v. Adtna Life Ins. 
Co., 268 S.W. 526, 217 Mo.App. 261;. 
Rurley v. Metropolitan St. Ry. Co., 
150 S.W. 553, 166 Mo.App. 655. 

Mont.—Boyd v. Great Northern Ry.. 
Co., 274 P. 293, 84 Mont. 84. 

N.J.—Luker v, Young, 132 A. 243, 
4 N.J.Mise. 190. 

N.Y.—Walters vy. Syracuse Rapid 
Transit: R., Co.,,. 70 IN-B.1'98% 173" NY, 
54; Goldman vy. Ackerman, 232 N.Y.S. 
564, 225 App.Div. 829; Harle vy. Hull, 
229 N.Y.S. 756, 224 App.Div. 761; Mc- 
Connell vy. Hellwig, 179 N.Y.S. 882, 190 
App.Div. 244; Mundy y. Levy Bros. 
Realty Co., 170 N.Y.S. 994, 184 App. 
Div. 467. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


§§ 346-347] 


fendant,°? or a relative of a party,®? or one in his 


employ®4 or indebted to him.*® 


Where testimony of witness may be entirely dis- 
Tegarded as not essential to the party’s ease, the 
question of its credibility need not be submitted to. 
the jury where there is no other evidence requiring 


the submission of the ease.5® 


[§ 347] (b) Uncontradicted Testimony. 


Pa.—Johnson y. Hernig, 53 Pa.Su- 
per) dno. 

Tex.—Sigmond Rothchild Co. v. 
Moore, (Commn.App.) 37 S.W.(2d) 
121 [rev (Civ.App.) 22 S.W.(2d) 533]; 
St. Louis Southwestern Ry. Co. of 
Texas v. Gillenwater, (Commn.App.) 
294 S.W. 193 [aff (Civ.App.) 284 S.W. 
268]; City of Wichita Falls v. Maul- 
din, (Civ.App.) 28 S.W.(2d) 771 [aff 
(Commn.App.) 39 S.W.(2d) 859]. 

Wash.—Scott v. Wilmeroth Service 
& Cold Storage Co., 292 P. 99, 159 
Wash. 77. 

M. & St. 
P. Ry. Co., 122 N.W. 745, 140 Wis. 235, 
133 Am.S.R. 1069. 
Mobile Elec- 
LHe Cont So. S02, 207 -Ala.e6l. 

Iowa.—Millard v. Winkey, 206 

Ky.—Watts v. Lingenfelton, 10 Ky. 
Op. 535 
Ruud, 136 N.E. 75, 242 Mass. 272. 

Mich.—Hough v. Comstock, 55°N. 

Mo.—National Bank of Commerce 
in St. Louis v. Laughlin, 264 S.W. 706, 


Wis.—Bates v. Chicago, 
52. Ala.—Brown v. 
N. 
W. 244. 
Mass.—Portland Gaslight Co. v. 
W. 1011, 97 Mich. 11. 
305 Mo. 8. 


N.H.—Hershburg & Co. v. Morri- 
son, 89 A. 302, 77 N.H. 589. 
N.M.—Richards v. Lucero, 298 .P. 


Be, 35 N.M. 356. 
N.Y.—Greenhall v. Davis, 180 N.Y. 
S. 525, 190 App.Div. 632. 

Tex.—Myers v. F. Dodson & Son, 
(Civ.App.) 254 S.W. 1112. 

53. Kansas Pac. R. Co. v. Little, 
19 Kan. 267; Baltzell v. Ates, 207 S. 
W. 548, 181 Ky. 413; Earle v. Hull, 
229 N.Y.S. 756, 224 App.Div. 761; 
Van Gaasbeek v. Staples, 83 N.Y.S. 
225, 85 App.Div. 271 [aff 177 N.Y. 524, 
69 N.E. 1132]; Dorsett v. Doubleday, 
etc., Co., 103 N.Y.S. 792, 53 Misc. 598; 
Karten v. Tabachnik, 192 N.Y.S. 335; 
Morrow v. Quinn-Shepherdson Co., 
205 N.W. 38, 48 S.D. 477. 

' 54 Brown v. Forrester & Nace 
Box Co., (Mo.) 243 S.W. 330; Gaff- 
ney v. New York Consol. R. Co., 114 
N.E. 1047, 220 N.Y. 34; Slomka v. 
Nassau Electric R. Co., 182 N.Y.S. 
156, 191 App.Div. 727; Greenhall v. 
Davis, 180 N.Y.S. 525, 190 App.Div. 
632; ‘Ingram v. Davis, 125 S.E. 920, 
131 S.C. 326; City of Waco v. Branch, 
(Tex.Civ.App.) 8 S.W.(2d) 271 [con- 
eee to (Commn.App.) 5 S.W.(2d) 
4 ‘ 

55. Vieser v. Bellows, 205 N.Y.S. 
26, 209 App.Div. 540 [aff 199 N.Y.&. 
341, and appeal dism 147 N.E. 221, 239 
N.Y. 622]. 

56. Union Electric Steel Co. v. 
Imperial Bank of Canada, 286 F. 857. 

57. Ark.—Zorub v. Missouri Pac. 
R. Co:, 31 S.W.(2d) 421, 182 Ark. 232; 


Ford v. Wilson, 288 S.W. 712, 172 Ark. | 912 


335; Messer v. Getson, 234 S.W. 257, 
149 Ark. 670; Yazoo & M. V. R. Co. v. 
Altman, 187 S.W. 656, 124 Ark. 490. 

Cal.—Morris.v. Morris, 258 P. 616, 
84 Cal.App. 599. 

Ill.—McCormick v. Kreinke, 53 N.E. 
549, 179 Ill. 301. 

Towa.—Love v. Ft. Dodge, D. M. & 
S. R. Co.; 224 N.W. 815, 207 Iowa 1278. 

Mich.—Ricketts v. Froehlich, 188 
N.W. 426, 218 Mich. 459. 

Mo.—Cluck v. Abe, 40 S.W.(2d) 558, 
328 Mo. 81; Seehorn v. American Nat. 
Bank, 49 S.W. 886, 148 Mo. 256; Clonts 
v. Laclede Gaslight Co., 140 S.W. 970, 
160 Mo.App. 456; Goudie v. National 
Surety Co., (Mo. App.) 288 S.W. 369; 
Harrison v. Franklin, 103 S.W. 585, 
126 Mo.App. 366; Gannon v. Laclede 
Gaslight Co., 46 S.W. 968, 47 S.W. 907, 
145 Mo.App. 502, 43 L.R.A. 505; Cor- 
with First State Bank v. Hammond, 
101 S.W. 677, 124 Mo.App. 177; Hu- 
gumin vy. Hinds, 71 S.W. 479, 97 Mo. 
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withstanding the testimony of a party’ or of an 


interested witness®® is uncontradicted, its weight and 


to the jury. 


credibility is ordinarily a question to be submitted 
However, the rule is not without ex- 
ception,®® and in some jurisdictions, where there are 
no discrediting circumstances, the evidence of a 


party,®° or of an interested witness,** may present 


Not- 


Poplar) Blur yva~ Hull, #92 

N.Y.—Hull Vy. Dittaner, <162 N.Y. 
569, 57 N.E. 102; Joy v. Diefendorf, 
130 N;Y. 6, 28 N.E. 602, 27--Am.S.R. 
484; Wohlfahrt v. Beckert, 92 N.Y. 
490, 44 Am.R. 406, 12 Abb.N.Cas. 478 
[aff 27 Hun 74]; Robinson v. Zappas, 
237 N.Y.S. 235, 227 App.Div. 208; Ma- 
her v. Benedict, 108 N.Y.S. 228, 123 
App.Div. 579; Fuller Buggy Co. v. 
Waldron, 99 N.Y.S. 561, 112 App.Div. 
814 [aff 81 N.E. 1165, 188 N.Y. 630]; 
Denton v. Carroll, 40 N.Y.S. 19, 4 
App.Div. 535; Engel v. New York 
City VR, oCOin 105) Nnvass 60,05. Muse. 
203; Rapone vy. Illinois Surety Co., 
138 N.Y.S. 1102. 

Pa.—Burke v. Kennedy, 133 A. 508, 
286 Pa. 344. 


App. 346; 
Mo.App. 17 


R.I.—MclIver y. Schwartz, 145 A. 
LOI S50e RD. 68: 

Tex.—American Surety Co. v. 
Whitehead, (Commn.App.) 45 S.W. 


(2d) 958 [aff in part and rev in part 
(Civ.App.) 29 S.W.(2d) 507]; Thraves 
v. Hooser, (Commn.App.) 44 S.W.(2d) 
916 [aff (Civ.App.) 25 S.W.(2d) 678]; 
Stone v. City of Wylie, (Commn.App.) 
34 S.W.(2d) 842 [Laff (Civ.App.) 16 S. 
W.(2d) 862]; Mills v. Mills, (Commn. 
App.) 228 S.W. 919 [rev (Civ.App.) 
206 S.W. 100 and mod 231 S.W. 697, 
111 Tex. 265]; Mitchell v. Federal 
Mortg. Co., (Civ.App.) 45 S.W.(2d) 
649; Ballew v. McElroy, (Civ.App.) 
10 S.W.(2d) 213; Jarecki Mfg. Co. v. 
Hinds, (Civ.App.) 295 S.W. 274 [er- 
ror dism (Commn.App.) 6 S.W.(2d) 
343]; Merryman vy. First Nat. Bank, 
eee App 288 S.W. 840; Chicago, R. 
EVA (Goss Vs Hammond, (Civ. 
App.) ose S.W.. 483; Hartman v. 
Chumley, (Civ.App.) 266 S.W. 444; 
Moore v. Moore, (Civ.App.) 259 S.W. 
322; Wolters v. Farmers’ Life Ins. 
Co., (Civ.App.) 
(Commn. App.) 263 rev 
(Commn.App.) 10 S.W. (2d) 698, and 
reh den (Commn.App.) 14 S.W. (2d) 
58]; Chapman y. Bullock, (Civ.App.) 
254 S.W. 232; Guaranty State Bank 
of Dodge v. Roark, (Civ.App.) 243 S. 
W. 591; Peerless Fire Ins. Co. v. Bar- 
cus, (Civ.App.) 227 S.W. 368; Morris 
v.. Parsons, (Civ.App.) 190 S.W. 241; 
First Nat. Bank of Plainview vy. Mc- 
Whorter, (Civ.App.) 179 S.W. 
St. Louis Southwestern R. Co. v. 


Thompson, (Civ.App.) 103 S.W. 684; 
SSA Vou Linnin; ~ (Civ. Apps), 200 
350. 


Wis.—First Wisconsin Trust Co. v. 
Schmidt, 180 N.W. 832, 173 Wis. 477. 

58. U.S.—Sonnentheil v. Christian 
Moerlein Brewing Co., 172 U.S. 401, 
19 S.Ct. 233, 43 L.Ed. 492. 

Ark.—Casteel v. Yantis-Harper 
Tire Co., 39 S.W.(2d) 306, 183 Ark. 


N.Y.—Matter of Kindberg, 207 N. 
Y. 220,100 N.B. 789; Sharp v. Erie R. 
Co., 184 N.Y. 100, 76 N.E. 923; Sara- 
nac, etc.; R<eiCo. v.. Arnold, 167. N.Y. 
368, 60 N.E. 647; Eastland v. Clarke, 
165 N.Y. 420, 59 N.E. 202; Canajoha- 
rie Nat. Bank vy. Diefendorf, 25 N.D. 
AQ Duc Se NEN Olea Osis ERAS) 160s 
Munoz v. Wilson, 13 N.B. 855, 111 N. 
¥...2953" Bogorad’ iv." Dix, 162 N.Y.S: 
992, 176 App.Div. 774 [rev 159 N.Y.S. 
46]; Abramovitz v. Tenzer, 128 N.Y.S. 
951, 144 App.Div. 173; Lounsbury v. 
Knights of Maccabees of the World, 
112: N.Y.S. 921, 128 App.Div. 394 [aff 
93 N.E. 377, 199 N.Y. 573]; Gorman y. 
Williams, 56 N.Y.S. 1031, 26 Misc. 
776; Carrere v. Dun, 57 N.Y.S. 82, 26 
eae 717 [aff 55 N.Y.S. 441, 26 Misc. 

Pa.—Shaughnessy v. Director Gen- 
eral of Railroads, 118 A. 390, 274 Pa. 
413, 23 A.L.R. 1211. 

Tex.—McDaniel Bros. 


v. Wilson, 


abt BAe 


(Civ.App.) 45 S.W.(2d) 293; Standard 
Accident Ins. Co. v. Cherry, (Civ.App.) 
36 S.W.(2d) 807; Stevens v. Daven- 
port, (Civ.App.) 19 S.W.(2d) 445; 
Ross v. St. Louis Southwestern R. 
Co., 103 S.W. 708, 47 Tex.Civ.App. 24; 
International, etc., R. Co. v. saa es 
55 S.W. 772, 93. Tex.Civ. App. 160. 

Wash.—Hill v. Cole, 231 P. 950, 132 
Wash. 432. 

[a] Defendant’s foreman, who did 
the work claimed to have been neg- 
ligently done; is an interested wit- 
ness, aS respects the right of the 
court to take the case from the jury, 
on the ground of the presumption of 
negligence being overcome by his tes- 
timony alone. Gibson v. Chicago, M. 
& POS VRyYLCo:Lt2 Pe 91 OL ew 2asin. 
639. 

[b] Mere employees or clerks (1) 
cannot be said to be interested in the 
result of litigation between their em- 
ployers and third parties, so as to ren- 
der permissible submission to the ju- 
ry of issues as to facts definitely es- 
tablished by their undisputed testi- 
mony. Sueckle v. Missouri Pac. R. 
Co., 241 S.W. 368, 154 Ark. 168. (2) 
An employee of an interested party is 
not an interested witness, within the 
rule precluding peremptory instruc- 
tion on such witness’ testimony. 
Western Union Telegraph Co. v. 
Gardner, (Tex.Civ.App.) 278 S.W. 278. 

59. Morgantown Second Nat. Bank 
v. Weston, 64 N.E. 949, 172 N.Y. 250; 
Hull v. Littauer, 57 N.E. 102, 162 N.Y. 
569; Powers v. Wilson, 196 N.Y.S. 
600, 203 App.Div. 232; Black, Sivalls 
& Bryson v. Operators’ Oil & Gas Co., 
(Tex.Civ.App.) 37 S.W.(2d) 3138. 

[a] Contradictory evidence capa- 
ble of production.—While a jury may 
discredit the testimony of an interest- 
ed witness, they may not, as an ab- 
solute rule, discredit an uncontradict- 
ed witness merely because he is in- 
terested or in the employ of an in- 
terested party, especially where con- 
tradictory evidence, if any exists at 
all, must be in the possession of the 
opposing party and capable of pro- 
duction; and hence the opposing par- 
ty is not entitled as of right to go to 
the jury on the issue. City of San 
Antonio v. E. H. Rollins & Sons, (Tex. 
Civ.App.), 12% Sow. 2166, 227  Suw. 
19/9 


Hull y. Littauer, 57 N.E. 102, 
569; Jarvis v. Schaefer, 11 
N.E. 634, 105 N.Y.. 289; Becker v. 
Mart, LL3s NOY Sey lOosee deo App.Div. 
511 [rev 120 N.Y.S. 270, 135 App.Div. 
785]; Cochran v. Hamblen, (Tex.Civ. 
App.) 215 S.W. 374 [dism fw afile 

[a] Corroborated testimony.— 
Where a party, testifying concerning 
a transaction, introduced original en- 
tries made by him at the time cover- 
ing the points involved, his testimony 
was taken out of the rule that the 
court cannot assume the truthfulness 
of the unsupported testimony of an 
interested party. San Jacinto Rice 
Con ve Ulrich; (TexCry. App iets se 
W. 777. 
{[b} Uncorroborated testimony (1) 
of party to suit cannot be regarded 
as undisputed testimony. Gaugh vy. 
Southern Life Ins. Co., 19 S.W.(2d) 
1013, 179 Ark. 842; Woodson v. Mc- 
Laughlin, 239 S.W. 7385, 153 Ark. 151. 
See to same effect Tur beville v. Book, 
(Civ.App.) 226 S.W. 814 [dism f w j]. 
(2) However, it will be taken as such 
where the opposing parties were call- 
ed to the stand and did not deny the 
truth of the testimony. Woodson vy. 
qceaue ils, 239 S.W. 735, 158 Ark. 

61. Hauss v. Lake Erie, etc., Ri 
Co., 105 FY 738, 46 C.C.A. 94: Perl- 
mutter v. Byrne, 184 N.Y.S. 580, 193 


60. 
162 N.Y. 
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a question of law, as where the testimony of a party 
is not contradicted either by direct evidence or by 
any legitimate inference from the evidence®? and is 
not opposed to the probabilities®? and not in its 
While a jury may 
consider the opportunities of a witness of knowing 
the facts about which he testifies, and his interest 
or want of interest in the case, yet there is no rule 
of law requiring the jury to believe the witness who 
has least interest in the case and the best oppor- 
tunity of knowing the facts to which he testifies.°° 
[§ 348] (c) Conflicting or Contradictory Testi- 
mony—aa. Testimony of Different Witnesses. 
rule that the credibility of a party or person inter- 
ested in the event of the suit is a question for the 
jury®® applies where the evidence of plaintiff,°7 or 
defendant,*® or an interested witness 
dicted by the evidence of other witnesses. 
may disregard the testimony of a number of inter- 
ested witnesses in favor of that of a single disin- | 
terested witness,‘° and, conversely, the credibility 


nature surprising or suspicious.*4 


App.Div. 769; Lincoln Nat. Bank v. 
Kirk, 41° N.Y.S. 13, 18 Mise. 45. 

62. Hull v. Littauer, 57 N.E. 102, 
162 N.Y. 573; Eisenberg v. Lefkowitz, 
127 N.Y:S. 595, 142 App.Div. 569. 

63. Gordon v. Ashley, 83 N.E. 686, 
191 N.Y. 186; Hull v. Littauer, 57 N.E. 
102, 162 N.Y. 573; Wohlfahrt v. Beck- 
ert, 92 N.Y. 490, 44 Am.R. 406, 12 Abb. 
N.Cas. 478; Hisenberg v. Lefkowitz, 
127 N-Y.S. 595, 142 App.Div. 569. 

64. Hull v. Littauer, 57 N.E. 102, 
162 N.Y. 573; Eisenberg v. Lefko- 
witz, 127 N.Y.S. 595, 142 App.Div. 569. 

65. Hudson v. Best, 30 S.E. 688, 
104 Ga. 131. 

66. See supra § 346. 

67. Ind.—Daywitt v. Daywitt, 114 
N.B. 694, 63 Ind.App. 444. 

Ky.—Louisville & N. R. Co. v. Set- 
cone Sam SS L28 S.Wet oe 41, USS ky, 
76. 

Md.—Hempel v. Hall, 110 A. 210, 
136 Md. 174, 9 A.L.R. 1245. 


Mich.—E vans v. City of Detroit, 
238 N.W. 279, 255 Mich. 381; Stahl v. 
Southern Michigan Ry. Co., 178 N.W. 


710, 211 Mich. 350; Lerner v. Harvey, 
155 N.W. 427, 189 Mich. 249. 
Miss.—Newton vy. Homochitto Lum- 
ber Co., 138 So. 564, 162 Miss. 20. 
Mo.—Hayward v. People’s Motor- 
bus Co. of St. Louis, (App.) 1 S.W. 
(2d) 252; Graham v. St. Louis & S. 
BK. Ry. Co., (App.) 2738 S.W. 221. 
N.Y.—Scully v. McGrath, 94 N.E. 
OB OLIN. oon (OL. 
Pa.—Greenfield v. Pittsburgh & 
lake Brie R. Co., 157 A. 587, 305 Pa. 


Tex.—Williams & Chastain v. 
Laird, (Civ.App.): 32 S.W.(2d) 502. 

68. Ga.—Newsom  v. Reynolds 
Chevrolet Co., 158 S.E. 763, 43 Ga. App. 
376. 

Md.—May Oil Burner Corporation 
v. Munger, 152 A. 352, 159 Md. 605. 

Minn.—Eckart v. Kiel, 143 N.W. 
122,123 Minn. 114. 

N.J.—Sapienza v. Dobrsky, 158 A. 
116, 10 N.J.Misc. 168. 

Or.—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

Wis.—Lefebvre v. Nickolai, 236 N. 
W. 684, 205 Wis. 115. 

69. City of Ludlow v. Gorth, 284 
S.W. 84, 214 Ky. 833; Silva v. Mills, 
131 A. 695, 47 B.1. 198. 

70. Chamberlain v. Pennsylvania 
R. Co., 59 F.(2d) 986 [cert gr 53 S.Ct. 


93]. 
Sass, Cos vi Bar= 


71. U.S.—United 
ber, 4 F.(2d) 625; United States Ex- 
848, 94 C.C. 


press Co. v. Wahl, 168 F. 
A. 260. 

Me.—Gayton v. Gayton, 104 A. 369, 
117 Me. 565. 
166 S.W. 


Mo.—Burrows v. Likes, 
643, 180 Mo.App. 447. 
Neb.—Modlin v. C. L. Jones & Co., 
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89 is eontra- 


The jury 


121 N.W. 984, 84 Neb. 551. 

N.Y.—Caughey v. Smith, 47 N.Y. 
244 [rev 50 Barb. 351]; Steinle v. 
Metropolitan St. R. Co., 74 N.Y.S. 482, 
69 App.Div. 85; New York Evening 
Journal Pub. Co. v. William F. Simp- 
son Advertising Agency, 106 N.Y.S. 
858, 56 Misc. 347 [aff 110 N.Y.S. 391]. 

Or.—MclIntosh v. McNair, 99 P. 74, 
bd Orn Sis 

72. See supra § 346. 

73. U.S.—Sigua Ir oe Ce v. Greene, 
88 FP. 207, 31 C.C.A. 47 


rarciat 80 So. 426, 202 At: 344; At- 
pinson vy. Dean, 73 So. 479, 198 Ala. 


Ark.—Telle v. Nash, 298 S.W. 195, 
Nauman, 


174 Ark. 1180. 

Cal.—Lemka_ v. 284 P. 
1062, 103 Cal.App. 757. 

Mich.—Jordan v. Burghardt, 198 N. 
W. 8938, 227 Mich. 301; Tuttle v. De- 
troit Jxé Cy Ry. Co. 159 NOW. 498,193 
Mich. 390. 

Mo.—Sugarwater v. Fleming, 293 S. 
W. 111, 316 Mo. 742; O’Bauer v. Katz 


Drug Co., (App.) 49 S.W.(2d) 1065; 
Zahrt v. Elgasser, (App.) 21 S.W. 
(2d) 888; Crain v. Chicago, B. & Q. 


BRN Oo (App.) 208 S.W. 472; Pounds 
v. Farmers’ Union Mercantile Co., 
(App.) 190 S.W. 374. 

Mont.—Puckett v. Sherman & Reed, 
205 P. 250, 62 Mont. 395. 

N.Y.—Gluck v. Bedford Cleaning & 
Dyeing Co., 186 N.Y.S. 823, 195 App. 
Div. 493; Townsend v. Hirshkind, 163 
N.Y.S. 498, 176 App.Div. 520; Hick- 
man v. Nassau Electric R. Co., 61 N. 
Y.S. 698, 46 App.Div. 627; Gottlieb 
v. Gins, 176 N.Y.S. 487. ; 

Okl.—-Moore v. First Nat. Bank of 
fowa. City; 121 P. 626, 30 Okl. 623. 

Pa.—Cuteri v. West Penn Rys. Co., 
157 A. 686, 305 Pa. 347; McMahon y. 
Reading Transit & Light Co., 124 A. 
330, 280 Pa. 199; Greene v. City of 
Philadelphia, 124 A. 134, 279 Pa. 389; 
Anderson vy. Pittsburgh Rys. Co., 96 
A. 1051, 251 Pa. 517; Kitler v.|Peo- 


ple’s st. TERS Rice bara Pa. Super. 602. 
R.I.—Elias v. Hartford Fire Ins. 
Co., 122 A. 529. 


S.C.—Anderson _ v. Hampton & 
Branchville R. & Lumber Co., 132 S. 
By 47,184 SiCuy 185; 

Tenn,—Citizens’ St. R. Co. v. How- 
ard, 52 S.W. 864, 102 Tenn. 474. 

Tex.—Williams & Chastain, v. 
Laird, (Civ.App.) 82 S.W.(2d) 502; 
Dougherty v. Robb, (Civ.App.) 5 S. 
W.(2d) 582; International, etc., R. 
Co. v.! Ives, 78 S.W. 36, 34 ght Ns 
App. 49. 

Vt.—Barre Trust Co. v. Ladd, 154 
A. 680, 103 Vt. 392; McDonald v. Mc- 
Neil, TONS SBE, 92 Vt. 356; Robie 
v. Boston & M: R. R., 100 Ax 925,791 
Vt. 386. 
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of testimony of the interested witness is to be deter- 
mined by the jury and he may be believed, although 
contradicted by a number of other witnesses.** 
[§ 349] bb. Contradiction or Inconsistency 
Testimony of Particular Witness. 
credibility of the testimony of a party or interested 
witness is for the jury’? applies where there are con- 
tradictions or inconsistencies in the testimony of a 
party’? or of an interested witness, as where the 
witness has made prior inconsistent statements,‘* 
or varies his evidence or contradicts himself on 
cross-examination,’® or gives different evidence at 
successive trials.7° 
ing the testimony of a party, although inconsistent 
and contradictory, to be submitted to the jury™* are 
recognized where it is so unreasonable and contra- 
dictory in itself that it cannot be reasonably accept- 
ed as being true;7* and, where the evidence of plain- 
tiff, on whom rests the burden of proof to establish 
particular facts, is so contradictory as to present no 
basis for a finding except a mere conjecture, it need 


in 
The rule that the 


Exceptions to the rule requir- 


Wis.—Halamka v. Schneider, 222 
N.W. 821, 197 Wis. 538; Bechmann vy. 
Salzer, 169 N.W. 279, 168 Wis. 277; 
O’Brien v. Chicago, etc, R.-Co3766 N. 
W. 363, 92 Wis. 340. 

74. U.S.—Erie R.. Cov. Rooney; 
186 ‘W5k6, 108) Cle. Al iss 

Ark.—Hartley v. Ford, 215 
626, 144 Ark. 641. ' 

Md.—Porter v. Greenbrier Quarry 
Co., 155 A. 428, 161 Md. 34; Houston 
v. Monumental Radio, 148 A. 536, 158 
Md. 292. 

Mass.—King v. Weitzman, 166 N. 
E. 711, 267 Mass. 447; Wilkins v. Bos- 
ton & N. St. Ry. Co., 100 N.E. 540, 
213 Mass. 265; McCarthy v. Boston 
Elevated Ry. Co., 94 N.E. 749, 208 
Mass. 512. 

Mich.—Gardiner v. Courtright, 130 
N.W. 322, 165 Mich. 54. 

Mo.—Schlueter v. East St. Louis 
Connecting Ry. Co., 296 S.W. 105, 316 
Mo. 1266; Lane v. St. Louis-San 
Francisco R. Co., (App.) 10 S.W.(2a) 
962; Latham v. Hosch, 233 S.W. 84, 
207 Mo.App. 381. 

Neb.—Gibbons v. Chicago, B. & Q. 
Ry. Co., 154 N.W. 226, 98 Neb. 696. 

N.J.—kKlie v. Hollstein, 120 A. 16, 
98 N.J.Law 473; Bowen v. Hendricks, 
156 A. 756, 9 N.J.Mise. 1043. 

N.C.—Smith v. Safety Coach Line, 
132 S.H. 567, 191 N.C. 589. 


Transit Co., 86 A. 1069, 239 Pa. 505. 

Utah.—Barker v. Savas, 172 P. 672, 
52 Utah 262. 

Vt.—Lee v. Follensby, 85 A. 915, 
86 Vt. 401. 

Wash.—Martin v. Jansen, 193 P. 
674, 198 P. 393, 113 Wash. 290. 

75. Mass.—Coyle v. Worcester 
Consol. St. Ry. Co., 173 N.E. 586, 273 
Mass. 475; Connors v. Richards, 119 
N.B. 831, 280 Mass. 4386. 

Mich.—Kuitula v. Abbott, 201 N.W. 
186, 229 Mich. 84. 

Mo.—Roe v. Metropolitan St. Ry. 
Co., 110 SOW. 611, 181 MovApp. 128. 

N.Y.—Hall v. Allemannia Fire Ins. 


Co. of -Pittsburgh, 161 NeY.S L0Sa 
175 App.Div. 289. 

Pa.—Murtagh v. Hines, 112 A. 436, 
271 Pa. 290. 

Tex.—Melburn v. Webb, ene App.) 
277. S.-W. 800. 


vVt.—Vaillancourt v. Grand Trunk 


aoe Co. of Canada, 74 A. 99, 82 Vt. 
76. Ballos v. Natural, 269 P. 972, 


93 Cal.App. 601; Miles v. Webb, 159 
A. 782, 162 Md. 269; Rigley v. Prior, 
233 S.W. 828, 290 Mo. 10; Story v. 


August, (Mo. ‘App. NOU Seane, (2d) “9653 
Williams v. Powell, (Mo.App.) 209 S. 
W. 607; Williams vv. Delaware, etc., 


ReiCon 49 NE 6722155 INeYieutls Se 
77. See supra text and note 73. 
78. Newton v. Homochitto Lumber 
Co., 138 So. 564, 162 Miss. 20. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not be submitted.7® So it has been held that, where 
plaintiff’s testimony proves facts set forth in his peti- 
tion, and yet on cross-examination he disproves his 
case as laid, S° or if his testimony as to the cause of 
action alleged is contradictory and equivocal and 
there is no other evidence thereof,’' or where his 
testimony given on one day precludes recovery and 
he gives contradictory testimony without explana- 
tion on the following day,*? it need not be submitted 
to the jury. ‘Further, where plaintiff’s testimony is 
so conflicting that under one version he is not entitled 
to recover, he must indicate to the jury in some man- 
ner that his other version, permitting a recovery, is 
the true one.*’ Where the proof of a fact lies whol- 
ly with an interested witness, and he both affirms and 
denies it, and there is no explanation, it cannot 
stand otherwise than as unproved.*# 

[§ 350] (d) Inherently Incredible or Impossible 
Testimony. The rule requiring the jury to pass on 
the eredibility of the evidence-of a party or inter- 
ested witness*® does not apply where the testimony 
is contradictory to facts which have been established 
and contrary to reasonable inferences,*® and it has 
been held not to apply where the attending facts 
make it not reasonably improbable,®* although, ac- 


79. Goater v. Klotz, 124 A. 83, 279 94. 
Pa. 392. 5OL: 
80. Woods v. Mercantile Bank & 
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Pearce v. Bond, 7t Pa.Super. | St. 
Miles v. Record Pub. Co., 133 S. 
BH. 99, 134 °S:C. 462, 
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cording to other authorities, credibility is a question 
for the jury unless the court can say as a matter of 
law that it is unbelievable®*® or a physical impossi- 
bility,®® and that it is not sufficient that the party’s 
evidence be improbable.®° 

[§ 351] (e) Impeached or Discredited Party or 
Witness. Notwithstanding a party has been im- 
peached, his eredibility is for the jury,®! as is the 
question of whether facts affecting the credibility of 
the party’s testimony have been established.°* 

[§ 352] d. Amount of Recovery.®°? Where the 
amount of damages is unliquidated, determination 
of the amount is a matter for the jury,°* in some 
instanees by reason of statute,®°° and not for the 
trial court.°® Accordingly, where it appears that 
plaintiff is entitled to some damages, the case should 
not be withdrawn from the jury,?* and the amount 
of his recovery is a question which should be sub- 
mitted to the jury.°* However, where the jury has 
determined plaintiffs right to recovery, and the 
amount is admitted by defendant,°® or fixed by con- 
tract,+ if is a question of law for the trial court. 
Application of the measure of damages is a matter 
for the court.? 

[§ 353] e. Construction of Writings.? It is pri- 


(1908) § 1993. Good yv. Kenney, 
(Mo.App.) 226 S.W. 596. 
& Bank- 


45> At Reelirr3 Ee akon i Ne Central R. 


Trust Co., 122 S.E. 819, 32 Ga.App. | Barrett v. Andrew, 94 S.E. 144, 81 W. |ing Co., 15 S.E. 757, 89 Ga. 815. 
106. Va. 283. 98. Missouri Pac. Ry. Co. v. Horn, 
81. Ausburn v. Alabama Cooper- [a] Other statement.—(1) It is | 218 P. 689, 92 Okl. 148. 
age Co., 105 S.E. 621, 26 Ga.App. 120. 
82. Steele v. Kansas City South-| Francisco Ry. Co., 
ern’ Ry.) Co.,175 SIW. £77, 265 Mow 97.) W.- 188) 


83. McCoy v. Home Oil & Gas Co., 
(Mo.App.) 48 S.W.(2da) 113. 
84. Johnstow v. Cincinnati, N. O. & ere 
b] 


T. P. Ry. Co., 240 S.W. 429, 146 Tenn. Plaintiff's 
£35: such probable damage, 
25. See supra § 346. 
86. Raymond v. Eldred, 140 A. 608, | but the jury can regard it as an ap- 


12% Men Uh. 


the peculiar (Fuller v. St. Louis-San 
(2) province 
Miller, 131 S.W. 876, 96 Ark. 379) of abs 
the jury to fix the amount of recov- 
testimony as_ to 2. 


contradicted, need not be accepted, 3. 


99. Sizer Forge Co. v. Weber Gas 
& Gasoline Engine Co., 115 S.W. 507, 
1385 Mo.App. 86. 

(ind. App.) 


Kundred v. Bitler, 
177 N.E. 345; Depugh v. Brown, 138 
(Tex.Civ. 


(Mo.App.) 270 S. 
(Beckley  v. 


N.W. 908, 158 Iowa 165. 
Machaelis v. Preddy, 
App.) 295 S.W. 305. 
Cross references: 
Construction of: 

Accident insurance contract as 


although un- 


87. Stryk v. Sydarowich, 224 N.W. 
479, 198 Wis. 542; Papke v. Haerle, 
207 N.W. 261, 189 Wis. 156. 

88. Chamberlain v. Pennsylvania 


R. Co., 59 F.(2d) 986 [cert gr 53 S.Ct. : 


93]; Swan v. Dalbey, 179 N.W. 313, 
181 Iowa 1046; Tate v. Tyzzer, 234 S. 
W. 1038, 208 Mo.App. 290. 

89. Chamberlain v. Pennsylvania 
R. Co., 59. ¥.(2d) 986 [cert gr 53 S.Ct. 
93]; Swan v. Dalbey, 179 N.W. 313, 
189 Iowa 1046; Kiefer v. City of St. 
Joseph, (Mo.) 243 S.W. 104. 

90. Reynolds v. Alton, G. & St. L. 
Traction Co., 112 N.E. 668, 273 Ill. 
207 [rev 194 Ill.App. 87]; Shawnee 
State Bank v. Vansyckle, 189 N.W. 
607, 109 Neb. 86. 

91. Iowa.—Starry v. Starry & 
Lynch, 225 N.W. 268, 208 Iowa 228. 

Mo.--Fehrenbach Wine & Liquor 
Go, ave eAtchisonset.. & S.-B. Ry Co; 
167 S.W. 631, 182 Mo.App. 1; Knoche 
v. Knoche, 142 S.W. 766, 160 Mo.App. 
257; Bradford v. Chicago, dell ee even 1 
Ry. Co., 119 S.W. 32, 136 Mo.App. 705. 

R.I.—Elias_ v. Hartford Fire Ins. 
Conwr 22) Avy 52:9. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Hassell, (Civ.App.) 
177 S.W.. 518. 


Vt.—Sargent v. Robertson, 160 A. 
182. 
92. Knoche v. Knoche, 142 S.W. 


766, 160 Mo.App. 257 
93. Cross references: 
Amount of: ‘ 
Compensatory damages as question 
for jury see Damages § 166. 
Exemplary damages as question for 
jury see Damages § 293 
Assessment of damages by: 
Court in proceeding for assessment 
see Damages § 344. 
Jury in preceeding: for assessment 
see Damages § 3 
Questions of law fe oe in proceed- 
ings for assessment of damages see 
Damages § 361. 


proximation, and are not precluded 
from returning a verdict for a less 
amount, if in their judgment the evi- 
dence warrants it. Pearce v. Bond, 
71 Pa.Super. 501. 

[c] Punitive damages.—Whether, 
under the circumstances of a case, 
punitive damages should be given is 
purely a question of fact for the jury. 
Kitchens v. Southern Ry.-Co., 61 S.E 
LOL, (80 “SiGe i630: 


95. See statutory provisions; and 
cases infra this note. 
[a] In Missouri (1) Rev. St. 


(1919) § 1423, provides that when a 
verdict shall be found for plaintiff 
in an action for the recovery of mon- 
ey only, the jury shall assess the 
amount of recovery; and also if they 
find for defendant in the matter of 
offsets or other demand for money, 
the amount of damages is a question 
for the jury. Beckley v. Hickerson, 
257 S.W. 822 [rev on other ground 
286 S.W. 74, 315 Mo.: 400]; Milan 
State Bank v. McCallister, (App.) 246 
S.W. 609. (2) This right includes cal- 
culation of interest. Milan State 
Bank v. McCallister, supra. 

[b] Im Texas, under Rev. St. 
(1911) art 2178, providing for the de- 
termination of attorney’s fees by the 
court or jury trying the case, the 
amount of attorney’s fees forming a 
part of the costs must be determined 
by the jury trying the case. Osvald 
v. Williams, (Civ.App.) 169 S.W. 185. 

96. Chesapeake & O. Ry. Co. v. 
Winder, 23 F.(2d) 794; Good v. Ken- 
ney, (Mo.App.) 226 S.W. 596. 

[a] In Texas, (1) under Rev. St. 
(1911) art 2178, providing for deter- 


mination of attorney fees by the-court, 


or jury trying the case, the amount 
of such fees must not be determined 
by the trial court in a jury trial. 
Osvald v. Williams, (Civ.App.) 169 S. 
W. 185. (2) That the trial court may 
make a correct calculation does not 
confer the absent power, under Rev. 


question for court see Accident 
Insurance § 336. 

By-laws of beneficial association as 
question of law or fact see Bene- 
ficial Associations § 105. 

Constitution and by-laws of associ- 
are: by court see Associations 

9 

Contracts: 

one aily see Contracts §§ 996— 
008. 


Of sale as question of law or fact 
see Sales § 215. 

Insurance policy generally as ques- 
€ Beet law or fact see Insurance 

Judgment as question of law for 
court see Judgments § 794. 

Lease as question of law or fact see 
Landlord and Tenant § 493. 

Mortgage as question for court see 
Mortgages § 343. 

Orders promulgated by master as 
question of law see Master and 
Servant § 1351. 

Ordinance as question for court see 
Municipal Corporations § 903. 

Rules promulgated by master as 
question of law or fact see Mas- 
ter and Servant § 1346. 

Statute as question of law or fact 
see Statutes § 564. 

Terms of fire insurance policy as 
question of law for court see 
Fire Insurance § 766. 

Will as question of law or fact for 
court or jury see Wills [40 Cyc 
1427]. 

Written: 

Hast cument pleaded see supra § 


Release as question for court see 
Release § 117. 

Interpretation of negotiable instru- 
ment as question of law or fact see 
Bills and Notes § 1386. 

Modification or rescission of sales 
contract as question of law or fact 
see Sales § 222. 
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marily the duty of the court to determine whether 
the construction of a written instrument in evidence 
is a question for the court or for the jury.* 


Province of court and jury in con- 
struing deed see Deeds § 232. 
Questions of law and fact: 
As to form and contents of chat- 
tel mortgage see Chattel Mort- 
gages § 103. 


In actions for, and liability for, 


personal defamation see Libel 
and Slander §§ 546-555. é 
Reasonableness of municipal ordi- 


nance regulating speed of railroad 

operation as question of law and 

fact see Railroads § 1029. 

4. Measeli v. Baruch, 147 S.E. 203, 
152 Va. 460. 

5. Ariz.mJones v. Morrison, 210 P. 
472, 474, 24 Ariz. 367 [cit Cyc]. 

Conn.—Rathbun vy. Geer, 30 A. 60, 
64 Conn. 421; Thompson School Dist. 
No. 8 v. Lynch, 33 Conn. 330; .Jen- 

- nings v. Sherwood, 8 Conn. 122. 

Ind.—Patterson v. State Bank of 

Somisman, 102 N.E. 880, 55 Ind.App. 


Kan.—Interstate Cattle Loan Co. v. 
Warren, 222 P. 138, 115 Kan. 21. 

Md.—Bond v. Humbird, So eAGun oO aas 
945, 118 Md. 650 [quot Roberts v. 
Bonaparte, 20 A. 918, 738 Md. 191, 10 
BARA. 689]. 

Mo.—Jewell Realty Co. v. Dierks, 
18 S.W. (2d) 1043, 322 Mo. 1064. 

N.H.—Saloshin vy. Houle, 155 A. 47, 
85 N.H. 126. 

N.J.—John S. Geiger Sons v. Ed- 
ward M. Waldron, 125 A. 18, 100 N. 
J.Law 983. 

N.Y.—White v. Hoyt, 73 N.Y. 505 
[aff 7 Daly 232]; Agate v. Lowen- 
bein, 57 N.Y. 604 [rev 4 Daly 262]. 

Tenn.—Hibernia Bank & Trust Co. 
v. Boyd, 48 S.W.(2d) 1084, 164 Tenn. 
376. 

Tex.—Houston, etc., R. Co. v. Shir- 


ley, 31 S.W. 291, 89: Tex. 95; Garza 
v. Klepper, (Civ.App.) 15 S.W.(2d) 
194; Chapman v. Head, (Civ.App.) 


279 S.W. 906 

[a] Statement deemed inaccurate. 
—(1) Actually, the construction of 
documents and writings in evidence 
is a question of fact (First Nat. Bank 
v. Pipe & Contractors’ Supply Co., 273 
F. 105 [rev 268 F. 138]; Saloshin v. 
Houle, 155: A. 47, 85 N.He 126), (2) 
but such matters are commonly call- 
ed questions of law (First Nat. Bank 
v. Pipe & Contractors’ Supply Co., su- 
pra) (3) and dealt with as such (Sal- 
oshin v. Houle, supra). 

[b] Ultimate legal effect of let- 
ters and evidence is a question of 
law. Flying Squadron Foundation v. 
Crippen, 169 N.E. 8438, 201 Ind. 482. 

[ec] Rule applied.—(1) Whether a 
letter authorized the delivery of a 
fire insurance policy was a question 
of law, where the letter was unam- 
biguous. St. Paul Fire & Marine Ins. 
Co. v. Garnier, (Tex.Civ.App.) 196 S. 
W. 980. (2) Where clauses in a de- 
scription of land are repugnant. 
Rathbun v Geer, 30 A. 60, 64 Conn. 
421. (3) ‘he meaning of an unam- 
biguous letter, claimed to constitute 
a promissory note, is a question of 
law for the court and not a question 
of fact for the jury. Holtman v. But- 
terfield, 196 P. 85, 51 Cal.App. 89. 

6. U.S.—Rankin v. Fidelity Ins., 
etc., Co., 23 S.Ct. 553, 189 U.S. 242, 47 
L.Ed. 792; Bliven v. New England 
Screw Co., 23 How. 420, 16 L.Ed. 510, 
514; Union State Bank & Trust Co. 
v. Northwestern Life Ins. Co., 55 F. 
(2d) 1070; Schloss Bros. & Co. v. 
Charles Stern Co., 36 F.(2d) 628; Bur- 
rows & Kenyon v. Warren, 9 F.(2d) 1; 
U. S. v. White Oak Coal Co., 5 F.(2d) 
4289s Missouri, Ka oo, ho wikyn Con. ve 
United States, 178 F. 15, 101 C.C.A. 
143. 

Ala.—Smith v. Blinn, 127 So. 155, 
221 Ala. 24. 

Ariz.—Jones v. Morrison, 210 P. 472, 
474, 24 Ariz. 367 [cit Cyc]. 
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Cal.—Boyer v. U. S. Fidelity & 
Guaranty Co., 274 P. 57, 206 Cal. 273; 
Bragg v. Martenstein, 143 P. 79, 25 
Cal.App. 199. 


Del.—Schilansky Vv. Merchants’, 


ete, F.. Ins.’ Co., 55 A. 1014, 20 Del. 
293. 

Fla.—Upchurch v. Mizell, 40 So. 29, 
50 Fla. 456. 
Awe Recke v. Sayers, 106 Ill.App. 


Ind.—Baltimore & O. S. W. R. Co. 
v. Berdon, 145 N.B. 2, 150 N.E. 407, 195 
Ind. 265 [cert den 45 S.Ct. 225, 266 U. 
S. 633, 69 L.Ed. 479]; Cleveland, C., C. 
& St. L. Ry. Co. v. Gossett, 87 N.E. 
723, 172 Ind. 525; Gaff v. Greer, 88 
Ind. 122, 45 Am.R. 449; Louthain v. 
Miller, 85 Ind. 161; Nipp v. Diskey, 
81 Ind. 214, 42 Am.J2 124; Patterson 
v. State Bank of Chrisman, 102 N.E. 
880, 55 Ind.App. 331. 

Kan.—Interstate Cattle Loan Co. v. 
Warren, 222 P. 138, 115 Kan. 21. 

Ky.—Kentucky Union Co. v. Hey- 
ner, 275.S.W. 513, 2104 y. 121 3 Nolin 
Milling Co. v. White Grocery Co., 182 
S.W. 191, 168 Ky. 417; Crump v. Ben- 


hett, '2; Litt. 209: 
Me.—Fuller v. Smith, 77 A. 706, 107 
275, 


Me. 161. 
Md.—Keyser v. Kemper, 146 A. 
Williams 


157 Md. 437, 65 A.L.R. 641; 


‘| v. Woods, 16 Md. 220. 


Mich.—Stadden v. Hazzard, 34 Mich. 
ise Battershall v. Stephens, 34 Mich. 


Mo.—Roach-Manigan Paving Co. v. 
Southwestern Surety Ins. Co.,.238 S. 
W. 119; Trimble v. Edwards, 281 S. 
W. 121, 220 Mo.App. 160; Mantz v. 
Maguire, 52 Mo.App. 136. See Carp v. 
Queen Ins. Co., 79 S.W. 757, 104 Mo. 
App. 502 (rule approved). 

N.H.—Saloshin v. Houle, 155 A. 47, 
85 N.H. 126; Derosier v. New Eng- 
land Telephone & oeet ope Co., 130 
A: 145, 81 N.H. 451 

N.J.—John S. Geiger Sons v. Ed- 
ward M. Waldron, Inc., 125 A. 18, 100 
N.J.Law 93. 

N.Y.—White v. Hoyt, 73 N.Y. 505 
{aff 7 Daly 232]. 
gnu ewan gdcs v. Chesson, 44 N.C. 


Okl.— Littlefield Loan & Investment 
Co. v. Walkley & Chambers, 166 P. 


90, 65 Okl. 246. 

Pa.—Miller v. Fichthorn, 31 Pa. 
252; McCoy v. Lightner, 2 Watts 347; 
Denison’s Ex’rs v. Wertz, 7 Serg.&R. 
372; Sun Fire Office v. Ermentrout, 
2 PaDist: 774 isa. Cos v21%) (Bellis 
v. Henwood, 6 Pa.Co. 78. 

S.C.—Wheeler v. Wheeler, 96 S.E. 
714, 111 S.C. 87; Save v. Hill, 84 S.E. 
307, 100 S.C. 21; Miller v. Atlantic 
Coast Line R. Co., 77 S.E. 1111, 94 
S.C. 388; Bedenbaugh v. Southern R. 
Co., 48 S.E. 58, 69 S.C. 1; Thompson 
v. Family Protective Union, 45 S.E. 
19, 66 S.C. 459; Riordan v. Doty, 34 
S.E. 68, 56 S.C. 111; Jones v. Swear- 
ingen, 19 S.H. 947, 42 S.C. 58. 

Tex.—Houston, ete., R. Co. v. Shir- 
ley, 31 S.W. 291, 89 Tex. 95; Gibson 
v. Morris, (Civ.App.) 47 S.W.(2d) 648; 
United Fidelity Life Ins. Co. v. Fow- 
ler, (Civ.App.) 38 S.W.(2d) 128; Chap- 
man v. Head, (Civ.App.) 279 S.W. 
906; Pfeiffer v. City of San Antonio, 
(Civ.App.) 195 S.W. 932 [error re- 
fused]; United Brotherhood of Car- 
penters and Joiners of America v. 
Luck, (Civ.App.) 189 S.W. 1036; Tins- 
ley v. MelIlhenny, 70 S.W. 798, 30 Tex. 
Civ.App. 352. 

Vt.—Mellen v. United States Health 
© eae Ins, Co.}" 829 A.74, 85 Vt. 
30 


Va.—Buchanan v. Norfolk Southern 
R. Co., 142 S.B. 405, 150 Va. 17; Baker 
Matthews Lumber Co. v. Lincoln Fur- 
niture Mfg. Co., 139 S.E. 254, 148 Va. 
413; Rickard v. Rickard, 115 S.E. 369, 
184 Va. 485. 


tsa 


construction of documents and writings in evidence 
is a question of law,® and it is the duty of the court,® 


W.Va.—Bond v. National Fire Ins. 
Co., 88 S.E. 389, 77 W.Va. 736. 

Wis.—Rohan Motor Co. v. Indus- 
trial Commission of Wisconsin, 205 N. 
W. 930, 931, 188 Wis. 223 [quot Wig- 
more (2d ed) § 2556]. 

See to same effect Grasso v. Frat- 
tolillo, 149 A. 838, 111 Conn. 209. 

La] Deposition is not a document 
within the meaning of this rule. 
Marine Ins. Co. v. Young, 5 Cranch 
(U.S.) 187, 3 L.Ed. 74. 

{[b] Meaning of common word, not 
depending on trade or local usage or 
extrinsic facts, is for the court. 
Shubert v. Rosenberger, 204 F. 934, 
123: .C. CA. §256)=45) L.R-A-NS. 10625 
Hibernia Bank & Trust Co. v. Boyd, 
48 S.W.(2d) 1084, 164 Tenn. 376. 

{c] It is exclusive prcevince of the 
court to construe written instru- 
ments, and to decide their legality. 
Bliven v. New England Screw Co., 
23 How. (U.S.) 420, 16 L.Ed. 510, 514; 
Turner v. Yates, 16 How. ae, 14, 
14 L.Ed. 824; Missouri, K. -& PioRy 
Co. v. United States, 178 F. 15, 101 
CiCrAS *143-°VULT S: sve Wiallards: 39-3. 
Cas.No. 16,698, 1 Paine 539; Waldrop 
v. Exchange State Bank of Keifer, 197 
P. 509, 81 Okl. 162, 14 A.L.R. 747; Fos- 
ter v. Berg & Co., 104 Pa. 324; Reyn- 
olds v. Richards, 14 Pa. 205; Zemur- 
ray v. Menos, 92 S.B. 1039, 107 S.C. 
361; Moore v. Wooten, (Tex.Commn. 
App.) 280 S.W. 742 [rev (Civ.App.) 
265 S.W. 210, reh den (Commn. 
App.) 283 S.W. 153]; Howell v. Han- 
rick, | (TDex:Civ.App:)) 424). sSoW. 18285 
Bond vy. National Fire Ins. Co., 88 S. 
E. 389, 394, 77 W.Va. 736 [quot Wash- 
ington Southern Ry. Co. v. Lacey, 26 
S.E. 834, 94 Va. 460]. See to same 
effect Moore v. Leseur, 18 Ala. 606; 
Williams v. Woods, 16 Md. 220; Bush 
v. Delaware, etc., R. Co., 59 N.E. 838, 
6G) Nes LO. 

[d] Meaning of plain words, in 
whatever form of writing contained, 
is for the court. First Nat. Bank v. 
Pipe & Contractors’ Supply Co., 273 
F. 105 [rev 268 F. 138]. 

[e] Rule applied.—(1) Abstract 
of title to land. Smith v. Blinn, 127 
(2) Charter- 


So. 155, 221 Ala. 24. 

party. Phoenix Ins. Co. v. Moog, 78 
Ala. 284, 56 Am.R. 31. (3) Court 
records. Jones v. Morrison, 210 P. 
472, 24 Ariz. 367; Dean v. Grimes, 14 
P. 178, 72 Cal. 442. (4) Divorce judg- 
ment. Rohan Motor Co. v. Industrial 
Commission of Wisconsin, 205 N.W. 
930, 188, Wis; 223% (5). Drafts. Tur= 
nér v. Yates, 16 How. (U.S.) 14) 74 1: 
Ed. 824. (6) Financial starement 
and estimate of a corporation. C. D. 
Coggeshall & Co. v. Smiley,.285 P. 48, 


142 Okl. 8. (7) Fraternal organiza- 
tion involving the  organization’s 
rules. Hampton v. Supreme Lodge, 


Kk. P., Courts of Calanthe, Pride of 
Columbia, No. 55, 159 S.E. 923, 161 S. 
C. 540. (8) Land patent. Kentucky 
Union Co. v. Hevner, 275 S.W. 5138, 210 
Ky. 121; Ramsay v. Butler, Purdum 
&'> Co., 129 A. 650, 148 Md. 438. (9) 
Letters (Union State Bank & Trust 
Co. v. Northwestern Life Ins. Co., 55 
F.(2d) 1070; Turner v. Yates, 16 How. 
CUES ey 14e ‘14 L.Ed. 824; Avery v. 
Chapman, 17 N.W. 454, 62 Iowa 144; 
Interstate Cattle Loan Co. v. Warren, 
222° P.' 138,115 Kan. 215 Dobbs” vz 
Campbell, 72 PB. 23, 66 Kan. 805; 
Crump v. Bennett, 2 Litt. (Ky.) 209; 
Fuller v. Smith, 27 A. 706, 107 Me. 
161; Slater v. (GhSs Health, ete., Ins. 
Co., 95 N.W. 89, 133 Mich. 347; Batter- 
shall v. Stephens, 34 Mich. 68; Jewell 
Realty Co. v. Dierks, 18 S.W. (2a) 1043, 
322 Mo. 1064; Milstead v. Bquitable 
Mortg. Co., 49 Mo. App. 191; Foster v. 
Berg. & Co., 104 Pa. 324; Sun Fire 
Office v. Ermentrout, 2 Pa. Dist. his 
eye a. Cox 2s Thompson v. Family 
Protective Union, 45 S.E. 19, 66 S.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 


459; 


§ 353] 


and not of the jury,7 
is the province of the court,’ 


tions.!1 


by way of instructions.?3 


Baker Matthews Lumber Co. v. 
Lineoln Furniture Mfg. Co., 139 S.E. 
254, 148 Va. 413. But see Riordan v. 
Doty, 34 S.E. 68, 56 S.C. 111 [text rule 
does not authorize court to pass upon 
force and effect of facts in letter in 
evidence]) (10) and telegrams (D. L. 
Fair Lumber Co. v. Dewey, 217 N.W. 
776, 241 Mich. 573; Foster v. Berg & 
Co., 104 Pa. 324; Sun Fire Office v. 
Ermentrout, 2 Pa.Dist. 77, 11 Pa.Co. 
21. But see Riordan v. Doty, supra 
{text rule does not authorize court 
to pass upon force and effect of facts 
in telegram in evidence]). (11) Min- 
utes of municipal council. City of 
Bloomington v. Moore, 109 N.E. 42, 183 
Ind. 283; City of Mt. Vernon, Ind. v. 
Alldridge, 128 N.E. 934, 74 Ind.App. 
309. (12) Partition decree. Day v. 
R.. E. Wood Lumber Co., 88 S.E. 452, 
78 W.Va. 19. (13) Railroad rules as 
to the operation of trains at crossings 
(Missouri, K. & T. Ry. Co. v. Missouri 
Pac. Ry. Co, Lis) 22 97,5 103 Kany) 
(14) and as to the speed of trains (At- 
lantic Coast Line R. Co. v. McElmur- 
ray Bros., 80 S.E. 680, 14 Ga.App. 196). 
(15) Record title. Garza v. Klepper, 
(Tex.Civ.App.) 15 S.W.(2d) 194. (16) 
Written sales order. Nolin Milling 
Co. v. White Grocery Co., 182 S.W. 
191, 168 Ky. 417. 

[f] In Oregon (1) under L. § 715, 
providing in part that the office of the 
judge, in construing a statute or an 
instrument, is to ascertain and de- 
clare what is, in terms or in sub- 
stance, contained therein, the con- 
struction of a written instrument is 
for the court. Wallace v. American 
Life Ins. Co. of Des Moines, Iowa, 
225 P. 192,111 Or. 510. (2) The court 
must construe written instruments. 
Lake County Pine Lumber Co. v. Un- 


- derwood Lumber Co., (Or.) 12 P.(2d) 


324. 

7. U.S.—Union State Bank & 
Trust Co. v. Northwestern Life Ins. 
Co., 55 F.(2d) 1070; Burrows & Ken- 
yon v. Warren, 9 F.(2d) 1. 

Cal.—Bragg v. Martenstein, 143 P. 
79, 25 Cal-App. 199, 

Fla.—Upchurch v. Mizell, 40 So, 29, 
50 Fla. 456. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co: vy. Gossett, 87 N.E. 723, 172 Ind. 
525. 

Mich.—Stadden v. Hazzard, 34 
Mich. 76. 

N.J.—John S. Geiger Sons v. lWd- 
ward M. Waldron, Inc., 125 A. 18, 100 
N.J.Law 93. 

Pa.—Sun Fire Office v, Ermentrout, 
IeeaDist ae LL ba.Co. 21. Bellis cv: 
Henwood, 6 Pa.Co. 78. . 

S.C.—Save v. Hill, 84 S.E. 307, 100 
S.C. aie 

Tex.—Moore v. Wooten, (Commn. 
App.) 280 S.W. 742 [rev (Civ.App.) 
265 S.W. 210, reh den (Commn.App.) 
283 S.W. 153]; United Fidelity Life 
Ins. Co. v. Fowler, (Civ.App.) 38 S. 


W.(2d) 128; Chapman v. Head, (Ciy. 
App.) 279 S.W. 906. 
Vt.—Mellen | v. United States 


Health & Accident Ins. Co., 82 A. 4, 
85 Vt. 305, 
Va.—Rickard v. Pictard) 115 S.B. 
369, 1384 Va. 485 
Rule applied. —(1) Bank char- 
ter. U.S. v. Shive, 27 F.Cas.No. 16,- 
278, Baldw. 510. (2) Letters. Slater 
v. U. S. Health, etce., Ins. Co., 95 N.W. 
89, 1383 Mich. 347; Sun Fire Office v. 


. Ermentrout, 2 Pa.Dist. Uiliere ded, REVS Oto}, 


21. (8) Telegrams. Sun ‘Fire Office 


to construe them. 
and not of the 
jury,® to explain the legal effect of writings and 
documents in evidence, and to state to the jury their 
terms and legal effect, 10 as by means of instruc- 
It is error for the court to leave to the 
jury the construction of documents or writings!? 
However, it is generally 
held that the rule that the interpretation of written 
instruments is for the court does not apply where the 
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So it 


ence.17 


v. Ermentrout, supra. (4) Charter- 
party. Phoenix Ins. Co. v. Moog, 78 
Ala. 284, 56 Am-R. 31. 

[b] Meaning of common word, not 
depending on trade or local usage or 
extrinsic facts, is for the jury. Shu- 
bert v. Rosenberger, 204 F. 934, 123 
C.C.A. 256, 45 L.R.A-N.S. 1062. 

8. Wis == S. v. Willard, 28 F.Cas. 
No. 16,698, 1 Paine 539. 

Ala.—Eiarbee v. Craig, 1 Ala. 607. 

Ill.—Bradish v. Grant, 9 N.E. 332 
tier mod op see 11 N.E. 258, 119 I11. 

le 

{nd.—Zaharek v. Gorezyca, 159 N.E. 
691, 161 N.E. 683, 87 Ind.App. 309; 
Patterson v. State Bank of Chrisman, 
102 N.B. 880, 55 Ind.App. 331. 

Mich.—Stadden v. Hazzard, 34 
Mich. 76. 

Mo.—Primm y. Haren, 27 Mo, 205. 

Or.—H. R. Wyllie China Co. v. Vin- 
ton, 192 P. 400, 97 Or. 350; Henry -v. 
pes 118. BP, 205, 122) Px. 298, 61,Or. 

Pa.—Reading Automobile Co. v. De 
Haven, 53 Pa.Super. 344. 

Tex.—San Antonio v. Lewis, 9 Tex. 
69; Moore v. Wooten, (Commn.App.) 
280 S.W. 742 [rev (Civ.App.) 265 S.W. 
210, reh den (Commn.App.) 283 S.W. 
153]; Gibson v. Morris, (Civ.App.) 47 
S.W.(2d) 648; Marsh v. Phillips, (Civ. 
App.) 144 S.W. 1160; Empire Timber 
& Lumber Co. vy. Mooney, 128 S.W. 
907, 60 Tex.Civ.App.. 581. 

Utah.—Verdi v. Helper State Bank, 
196 P. 225, 57 Utah 502, 15 A.L.R. 641. 


v. Lincoln Furniture Mfg. Co., 139 
S.BE. 254, 148 Va. 413. 

[a] Rule applied.—(1) Records. 
Sullenger v. Baecher, 101 N.E. 517, 
102 N.E. 380, 55 Ind.App. 365. (2) 
Resolution of city council. Richmond 


v. Gallego Mills Co., 45 S.H. 877, 102 
Va. 165. (3) Rules of board of trade. 
Wright v. Fonda, 44 Mo.App. 634. 
(4) Verdiet. 'Zaharek v. Gorczyca, 
LOL ANGE 6887 Loo) Neds a6 Oi = 8% elds 
App. 309. 

9. Stadden v. Hazzard, 34 Mich. 76; 
H. B. Wyllie China Co. v. Vinton, 192 
P. 400, 97 Or. 350; Reading Automo- 
bile Co. v. De Haven, 53 Pa.Super. 
344; Moore v. Wooten, (Tex.Commn. 
App.) 280 S.W. 742 [rev -(Civ.App.) 
265 S.W. 210, reh den (Commn.App.) 
288 S.W.- 153]; Empire Timber & 
Lumber Co. v. Mooney, 128 S.W. 907, 
60 Tex.Civ.App. 581. 


10. Ala.—EHarbee v. Craig, 1 Ala. 
607. 

Ariz.—Jones v. Morrison, 210 P. 
472, 474, 24 Ariz. 367 [cit Cyc]. 

Ga.—Berry vy. Clark, 44 S.E. 824, 
117 Ga. 964. 

Ind.—Zenor y. Johnson, 7 N.E. 751, 
107 Ind. 69; Louthain v. Miller, 85 


Ind. 161; Nipp v. 
42 Am.R. 124. 
Me.—Libby v. Deake, 54 A. 856, 97 


Diskey, 81 Ind. 214, 


Me. 377 

Res Sigler d v. Dudley, 124 Mass, 
S.C.—Wheeler v. Wheeler, 96 S.B. 

iat tt Sue. 7 87s os Bedenbaugh. (vy: 

Southern R. Co., 48 S.B. 53, 69 S.C. 1. 
Tex.—Collins v. Ball, 17 S.W. .614, 

82. Tex!) 259, 27 Am.S.R. 877; Howell 


v. Hanrick, (Civ.App.) 24 S.W. 823. 

[a] Other statement.—It is the 
peculiar province of the court to ex- 
pound written instructions to the ju- 
ry when requested to do so. Moore y. 
Leseur, 18 Ala. 606. 

[b] Rule applied.—(1) Documen- 
tary title records. McGarvey vy. Lit- 


‘ 
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writing is ambiguous and must be solved by extrin- 
sic unconceded facts,'* and construction of the writ- 
ing is then a question of fact,!> or mixed question 
of law and fact,1® for the jury, and, where the 
dispute is not as to the legal meaning of documents, 
but as to their tendency to prove one side or the 
other of:an issue of fact and different inferences 
may be fairly drawn from them as to what the truth 
is, it is for the jury to say what is the proper infer- 


tle, 15 Cal. 27... (2) Record of court 
of probate. Gallup v. Fox, 30 A. 756, 
64 Conn. 491. (3) Rules of board of 
Bae: Wright v. Fonda, 44 Mo.App. 

11. See infra § 521. 

12. Kentucky Union Co. v. Hevner, 
2 Saw. 613, 2105 Ky. 2ie Bush tv. 
Delaware, ete, R. Co., 59 N.E. 838, 
166 N.Y. 210; Empire Timber & Lum- 
ber Co. v. Mooney, 128 S.W. 907, 60 
Tex.Civ.App. 581. 

[a] When submission not errone- 
ous.—It is no ground of exception 
that the court submitted the con- 
struction of a written instrument to 
the jury, if such submission was at 
the request of the party excepting, 
and, if the true legal construction of 
such instrument be against such par- 
ty. Randon v. Toby, 11 How. (U.S.) 
493, 13 L.Ed. 784. 

[b] Where interpretation is not 
required, the meaning and import of 
letters in evidence may properly be 
left to the jury. Avery v. Chapman, 
17 N.W. 454, 62 Iowa 144. 

12. See infra § 521. 


14. Rankin v. Fidelity Ins., etc., 


Go. 623. 2S/Ct. 553; »f89 U.S. 2427547251. 
Kd. 792; Mantz v. Maguire, 52 Mo. 
App. 136; John S. Geiger Sons v. Ed- 


ward M. Waldron, 125 A. 18, 100 N.J. 
Law 93; Foster v. Berg & Co L04 
Pa. 324; McKean v. Wagenblast, 2 
Grant 462. 

15. U.S.—West v. Smith, 101 U.S 
263, 25 L.Ed. 809. 

Conn.—Thompson School Dist. No. 
8 v. Lynch, 33 Conn. 330; Jennings v. 
Sherwood, 8 Conn. 122. 

Ga.—Hanlon v. Hanlon, 29 S.E. 712, 
103 Ga. 562; Atlantic Coast Line R. 
Co. v. McElmurray Bros., 80 S.E. 680, 
14 Ga.App. 196. 

Ind.—Cleveland C., C. & St. L. Ry 
os, v. Gossett, 87 N.E. 723, 172 tH 

Okl.—Waldrep v. Exchange State 
Bank of Keifer, 197 P. 509, 81 Okl. 
1625 114 ACER: “747. 

s v. Berg & Co., 104 Pa. 
324; Miller v. Fichthorn, 31 Pa. 252; 
Bellis v. Henwood, 6 Pa.Co. 78. 

S.C.—Zemurray v. Menos, 92 
1039, 107 S.C. 361; . Miller v. Atlantie 
Coast “Hine sR.i.Co.! TINS. ke ae, et 
S.C. 388; Thompson vy. Family Pro- 
tective Union, 45 S.E. 19, 66 S.C. 459. 

Tex.—Long v. McCauley, 3 Pie 
689; Hoffer Oil Corporation Vv. 
Hughes, (Cc iv.-App.) 16 S.W.(2d) 901. 

Va ‘kard v. Rickard, 115 S.E. 
369, 184 Va. 485. 

[a] Rule applied.—(1) Contract. 
Derosier v. New England Telephone 
& Telegraph Co., 130 A. 145, 81 N.H. 
451. (2) Fire permit. Anderson v. 
Hischen, 16 F.(2d) 54. —(3) Letter. 
Anderson vy. Frischkorn Real Estate 
Co., 235 N.W. 894, 253 Mich. 668. (4) 
Plat. Wheeler v. Wheeler, 96 S.E. 
W114, 11 S.C.187." (5): Title -Garzavtv. 
Flepper, (Tex.Civ.App.) 15 S.W.(2d) 

4, 


16. Keyser v. Kemper, 146 A. 275, 
157 Md. 437, 65 A.L.R. 641; Hibernia 
Bank & Trust Co. v. Boyd, 48 S.W. 
(2d) 1084, 164 Tenn. 376. 

17% Fuller v. Smith, 77 A.''706, 107 
Me. 161; Chapman v. Kansas City, 
ete., R. Co., 48 S.W. 646, 146 Mo, 481; 
Primm v. ‘Haren, 27 Mo. 205; Carp 
v. Queen Ins. Co., 79 S.W. 757, 104 Mo. 
App. 502; Young v. Stephens, 66 Mo, 
App. 222; Bass v. Jacobs, 63 Mo.App. 

; Mantz v. Maguire, 52 Mo.App. 
136; Reynolds v. Richards, 14 [a,. 


S.E. 
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[§ 354] f. Foreign Laws. 


for the jury.’® 


205; Overton v. Tracey, 14 Serg.&R. 
(Pay 311; Ses v. Wagenblast, 2 
Grant (Pa.) 46 

Lea as g) Seeiton v.. Canadian 
Northern Ry. Co., 189 F. 153; Mexi- 
cans Cent) RR. Co. Vv: Chantry, 136 F. 
316, 69 C.C.A. 454. 

Del.—Bouree v. Trust Francais. des 
Actions de ia Franco-Wyoming Oil 
Co:, 127 A. 56, 14 Del.Ch., 332. 

Mass.—Barrell v. Paine, 136 N.H. 
414, 242 Mass. 415; New York Trust 
Co: v. Brewster, 134°-N.E. 616, 241 
Mass. 155; National Surety Co. v. 
Nazzaro, 132 N.E. 49, 239 Mass. 341; 
Johnson’ v. Scott, 91 N.B. 302, 205 
Mass. 294; Coe v. Hill, 86 N.E. oat 
201 Mass. LD; Cook v. Bartlett, 6i N. 
E. 266, 179 Mass. 576; Ufford v. Spald- 
ing, 30 N.E. 360, 156 Mass. 65. 

N. H.—Hansen v. Grand Trunk Ry,., 
PO2 ACH 625, 78, INE 508. 

N.J.—Fithian Vv. EAE ey Ri 
wae 103 A. 193, 91 N.J.Law 275. 

N.Y.—Hanna v. Lichtenhein, 122 N. 
BH. 625, 225 N.Y. 579; Robb v. Wash- 
ington, ete., College, 78 N.E. 359, 185 
N.Y. 496; Spies v. New York Nat. 
Bank, 66 N.E. 736, 174 N.Y. 222, 61 
TR wATE 192 {rearg den 67 N.B. 1090, 
175 N.Y. 464]; Bank of China, Japan 
& The Straits v. Morse, 61 N.E. 774, 
168 N.Y. 458, 56 L.R.A. 139, 85 Am. 
S.R. 676; Schweitzer v. Hamburg- 
Amerikanische Packetfahrt Actien 
Geselischaft, 134 N.Y.S. 812, 149 App. 
Div. 900, 3 Civ.Proc. (N.S.) 243; Elec- 
tric Fireproofing Co. v. Smith, 99 N. 
Neo. oy) Lilo eADp Div. O2de 

N.C.—Harrison v. Atlantic Coast 
Mine F./Co., 84S... 5197168 NG. 382. 

Ohio.—Alexander v. Pennsylvania, 
30 N.E. 69, 48 OhioSt. 623. 

Vt.—Tarbell v. Grand Trunk Ry. 
Con 113 A484. 96 Vitlait0 345 ACER: 
1444; Bondi Bros. v. Holbrook Gro- 
eery Co., 118 A. 486, 96 Vt. 160; Tar- 
bell v. Grand Trunk Ry. Co., 111 A. 


567, 94 Vt. 449. 

Va.—Fourth Nat. Bank of Mont- 
gomery, Ala., v. Brage, 102 S.E. 649, 
127 Va. 47, 11 A.L.R. 1034. 

Wis.—New York Life Ins. Co. v. 
State, 212 N.W. 801, 192 Wis. 404 [er- 
ror dism 48 S.Ct. 323) 276" U.S: 602; 
12 L.Ed. 726] (dis op); New York 
Life Ins. Co. v. State, 211 N.W. 288, 
192 Wis. 404 [error dism 48 S.Ct. 323, 
276 U.S. 602, 72 L.Hd. 726]; Hite VY. 
Keene, 134 N.W. 383, 135 N.W. 354, 
149 Wis. 207, Ann.Cas.1913D 251. 

19. Mo.—Wear v. Sanger, 2 S.W. 
307, 91 Mo. 348. 

N.J.—Fithian v. 
Co., 103 A. 193, 91 N.J.Law 275. 

N.C.—Harrison v. Atlantic Coast 
Line R. Co., 84 S.E. 519, 168 N.C. 382. 

Ohio.—Alexander v. Pennsylvania, 
30 N.E. 69, 48 OhioSt. 623. 

Vt.—Osborne v. Grand Trunk Ry. 
Con SSivAs 27 e87 uve.) LOA Ann- Cas: 
1916C 74. 

20. Hawi Mill & Plantation Co Vv. 
Binns. 255))P. 543, 82 iCal Apps. 255; 
Sealy v. Missouri, K. & T. RyACor eu 
P. 1077, 84 Kan. 479, 41 L.R.A.N.S. 500 
[reh den 121 7 P, 360, 86 Kan, 585]; 
United Bank & Trust Co. v. McCul- 
lough, 212 N.W. 762, 115 Neb. 327; 
Baribault v. Robertson & Bennett, 133 
A. 21, 82 N.H. 297; Saloshin v. Houle, 
155 A. 47, 53, 85 N.H. 126. 

“The issue [of foreign law] now 
remains one of fact. Its treatment as 
one of law, so far as may be enabled 
under the doctrine of construction, is 
generally given. The most that is 
now done is to broaden the applica- 
tion of that doctrine and to invoke 
the principle of judicial notice in re- 
spect to it.” Saloshin y. Houle, su- 


pra. 
[a] In determining law of foreign 
jurisdiction as question of fact, the 


Pennsylvania R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


What is the law of a 
foreign jurisdiction is ordinarily a question of fact*® 
While the construction?® of undis- 
puted foreign laws are questions of fact, such mat- 
ters of construction?! and effect?? are for the consid- 
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question is not what has been held in 
early cases of that jurisdiction, but 
what would be held if the suit in 
question had been brought therein. 
Tiansen v. Grand Trunk Ry., 102 A. 
625, 78 N.H. 518. 

21. U.S.—Consequa v. Willings, 6 
F.Gas.No. 3,128, Pet/€.C. 1225. 

Ala.—Smith v. Blinn, 127 So. 155, 
221 Ala. 24. 

Cal.—Hawi Mill & Plantation Co. v. 
Finn, 255 P. 548, 82 Cal.App. 255. 

Kan.—Sealy v. Missouri, K. & T. 
Ry. Co., 114 P. 1077, 84 Kan. 479, 41 
L-R.A.N.S. 500 [reh den 121 P. 360, 
86 Kan. 585]. 

N.H.—Saloshin v. Houle, 155 A. 47, 
85 N.H. 126; Baribault v. Robertson 
& Bennett, 133 A. 21, 82 N.H. 297. 

N.C.—Keasler v. Mutual Life Ins. 
a of New York, 99 S.E. 97, 177 N.C. 
S.C.—Frasier v. Charleston, ete., R. 
Co., 52 S.Ey 964, 73 S.C. 140. 

Tex.—Williams v. State, 11° S.W. 
481, 27 Tex.App. 466 (holding that it 
is for the court to determine when 
the laws of another state have been 
established in evidence, and to con- 
strue them, questions being matters 
of law). 

Wash.—Rood v. Horton, 231 P. 450, 
132 Wash. 82; Ongaro vy. Twohy, 107 
P. 834, 57 Wash. 668. 

[a] Construction of orders of for- 
eign official bodies having force of 
law is for court. Fitzpatrick v. In- 
ternational Ry. Co., 169 N.BH. 112, 252 
NOY D2 Ot SA TR 80d) Path 233 eNn ye 
Sass) 226 Ap pDives CLO. : 

22. ‘U.S.—Consequa v. Willings, 6 
EVCasiN On woybas eu Ot-C.Cy wee oe 

Ind.—Cable Co. v. MCR E RS 108 N. 
BH. 790, 58 Ind.App. 63 

Mass.—Coe v. Je Huhl 36 N.E. 949, 201 
Mass. 15. 

Mo.—Slaughter v. Metropolitan St. 
R. Co., 23 S.W.. 760, 116 Mo. 269. 

N.C.—Keasler v. Mutual Life Ins. 
Sa of New York,’99°S:. 975177 N.C. 

See to same effect El Paso & South- 
western Co. v. La Longe, (Tex.Civ. 
App.) 173 S.W. 890 [error den 184 S. 
W. 498]. 

[a] Unwritten foreign law.— 
When court decisions state the un- 
written law of a foreign jurisdiction 
with reasonable certainty and clear- 
ness, application should not be left 
to jury. Fitzpatrick v. International 
Rye, Coy, LOO NLA ie 2D aN ete au Ort 
PROM E SON s [ENTIRE SIM NGS) das 2 MRT 
App.Div. 716]. 

[b] Thus, where experts have 
proved as a fact the law of a sister 
state as bearing on a contract in is- 
sue, it is for the court to apply that 
law to the contract and to determine 
the effect of the contract on the rights 
of the parties according to the dif- 
ferent conclusions which the jury 
may reach as to the law of the sister 
state. Jenness v. Simpson, 78 A. 886, 
84 Vt. 127. 

23. Cal.—Hawi Mill & Plantation 
Co. v. Finn, 255 P. 5438, 82 Cal.App. 


255% 

Ind.—Wheeler vy. St. Paul Crushed 
Stone Co., 132 N.E. 1, 191 Ind. 75; 
Cable Co. v. McElhoe, 108 N.E. 750, 
637 [quot Cyc]. 
N.E. 


796, 58 Ind.App. 
Mass.—Lennon v. Cohen, 163 
63, 264 Mass. 414; Electric Welding 
Co. vy. Prince, 86 N.E. 947, 200 Mass, 
386, 128 Am.S.R. 434 
N.Y,—Fitzpatrick Vv. International 
Ry. Co., 169 GNeee 1256 Zee Naver 127 
68 ALR. 801; Hanna v. Lichtenhein, 
122 N.E. 625, "925 N.Y. 579; Bank of 
China, etc. v. Morse, 61 N.E. 774, 168 
N.Y. 458, 56 L.R.A. 139, 85 Am.S.R. 
676; Schweitzer Vv. Hamburg- Ameri- 
kanische Packetfahrt Actien Gesell- 


. 
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eration of the trial court. Thus, where the uncontra- 
dicted evidence consists entirely of written statutes?* 
and judicial decisions,?* the construction is a mat- 
ter of law, and the trial court peould construe such 
statutes?®> and judicial decisions.” 


Moreover, in 


schaft, 134 N.Y.S. 812, 149 App.Div. 
900, 3 N.Y.Civ.Proc.N.S. 243. 

Va.—Fourth Nat. Bank of Mont- 
gomery, Ala., v. Bragg, 102 S.E. 649, 
120 Via TAT, et CASE LOS 4: 

But see Connecticut Valley Lumber 
Co. v. Maine Cent. R. R., 103° A. 263; 
78 N.H. 553 (questions of fact). 


24. Ind.—Wheeler v. St. Paul 
Crushed Stone Co., 132 N.E. 1, 191 
Ind: 75. 

Kan.—Sealy v. Missouri, K. & T. 


Ry jConer1re, Benois 84 Kan, 479, 41 
L.R.A.N.S. 500 [reh den 121 P. 360, 
86 Kan. 585]. 

Mass.—Lennon vy. Cohen, 163 N.E. 
63, 264 Mass. 414; Electric Welding 
Co. v. Prince, 86 N.E. 947, 200 Mass. 
386, 128 Am.S.R. 434. 

N.Y.—Fitzpatrick v. International 
169 N.Ey 112, 252 N.Y: 127, 
Hanna vy. Lichtenhein, 
122 NE. "625, 225°N.Y. (5795) Bank of 
China, Japan & The Straits v. Morse, 
61 N.E. 774, 168 N.Y. 458, 56 L.R.A. 
139, 85 Am.S.R. 676; Schweitzer v. 
Hamburg-Amerikanische Packetfahrt 
Actien Gesellschaft, 134 N.Y.S. 812, 
ye App.Div. 900, 3 Civ.Proc. eas 

Va.—Fourth Nat. Bank of Mont- 
gomery, Ala., v. Bragg, 102 S.E. 649, 
127 Va. 47, TieACT Re 034 
aa ‘Ala. —Inge v. Murphy, 10 A 

5 

Ind.—Wheeler v, St. Paul Crushed 
Stone) Cos, 232.0 NE) 15,919 ind? ais 
Cable Co. v. McElhoe, 108 N.E. 790, 
796, 58 Ind.App. 637 [quot Cyc]. 

Mass.—Lennon v. Cohen, 163 N.E. 
63, 264 Mass. 414; Blectric Welding 
Co. v. Prince, 86 N.E. 947, 200 Mass. 
386, 128 Am.S.R. 434; Cook v. Bart- 
lett, 61 N.E. 266, 179 Mass. 576; Han- 
cock Nat. Bank vy. Ellis, 51 N.E. 207, 
£72 Mass. +39, 70° Am.S°oR. 232, 42 0: 
RiA. 396; Ufford. vy. Spalding, 30) iN: 
E. 360, 156 Mass.\65; Ely v. James, 
123 Mass. 36. 

Mich.—Rice v. Rankans, 59 N.W. 
660, 101 Mich. 378. 

Mo.—White v. Reitz, 108 S.W. 601, 
129 Mo.App. 307. 

N.Y.—Fitzpatrick v. International 
Ry. Co., 169 N. Bs 1292.52 NY 12% 6s 
A.L.R. 801; Hanna v. Lichtenhein, 122 
N.E. 625, 225 N.Y. 579; Bank of Chi- 
na, Japan & The Straits v. Morse, 61 
N.E. 774, 168 N.Y. 458, 85 Am.S.R. 
676,90 56, 0 LaRsAc eels 9" SS Masoccon, ave 
Schaaf, 254 N.Y.S. 439, 234 App.Div. 
181; Russian Reinsurance Co. v. Stod- 
dard, 207 N.Y.S. 574, 211 App.Div. 132 
[rev 147 N.E. 703, 240 N.Y. 149, rearg 
den 148 N.E. 757, 240 N.Y. 682]. 

N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574; Harrison v. Atlan- 
tic Coast Line R. Co., 84 S.E. 519, 168 
NiGie3'8 2° 

Pa.—Sidwell v. Evans, 21 Am.D. 
387, 1 Penr.&W. 383. 

Tex.—Banco Minero v. Ross, 172 S. 
W. 711, 106 Tex. 522. 

Vt.—Bondi Bros. v. Holbrook Gro- 
cery Co., 118 A. 486, 96 Vt. 160. 

Va.—Union Cent. L. Ins. Co. v. Pol- 
lard, 26 S.E. 421,:94 Va. 146, 64 Am.S. 
iS) oO ebinbeAcy vavtcle 

[a] Rules not confiicting.—The 
text rule is not in conflict with the 
rule that what is a foreign law is a 
question of fact, since under the lat- 
ter rule the fact determined is that 
eertain foreign law is contained in 
certain statutes or judicial decisions 
or both, and under the text rule the 
law determined is construed. Bondi 
Bros. v. Holbrook Grocery Co., 118 A. 
486, 96 Vt. 160. 

26. Ala.—Inge v. Murphy, 10 Ala. 


85. 
Ind.—Wheeler y. St. Paul Crushed 
Stone Co., 132 N.B. 1, 191 Ind. 75. 
Ky.—Collins v. Norfolk & W. 


Ry. 
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such case of uncontradicted evidence, the effect of 
and judicial opinion?® is also a ques- 
tion of law for determination by the trial court; but 
where the decisions are conflicting,?® or where in- 
ferences of fact must be drawn,*® or bear upon the 
subject only collaterally,*! or by analogy,*? or when 
conflicting expert testimony is introduced,?* or the 
only evidence is the testimony of an expert of the 
especially when inconclusive,** the 
determination of what is the law of a foreign state 
becomes a question of fact, for the jury,?® and not 


such statute?* 


foreign state, 


for the trial ecourt.?® 


[§ 355 | g. Questions of Identity. 
person is a question of fact for the jury,** as is also 
the question of identity of causes of action.*§ 

[§ 356] h. Questions of Intent. An issue involv- 
ing the determination of the mental attitude or 


Cot, 154, SiWe 37; 152, Ky. 755. 

Mass.—Lennon y. Cohen, 163 N.E. 
63, 264 Mass. 414; Electric Welding 
Co. v. Prince, 86 N.E. 947, 200 Mass. 
386, 128 Am.S.R. 434; Cook v. Bart- 
lett, 61 N.E. 266, 179 Mass. 576; Han- 
cock Nat. Bank v. Ellis, 51 N.E. 207, 
172 Mass. 39, 70 Am.S.R. 232, 42 L.R. 
AVtoIG. Wttord- we Spalding 3 0LNem. 
360, 156 Mass. 65; Ely v. James, 123 
Mass. 36. 

Mich.—Rice v. 59 N.W. 
660, 101 Mich. 378. 

N.Y.—Fitzpatrick v. International 
Ryu Co., Looe NTE: 1 aa oIN.Y. lol, 68 
AL ER.9 8015 anna—v. Lichtenhein, 
122 Nek 625, 225 -NLY. 509s. Bam or 
China, Japan & The Straits v. Morse, 
61 N.E. 774, 168 N.Y. 458, 56 L.R.A. 
139, 85 Am.S.R. 676. 

N.C.—Howard v. Howard, 158 S.BH. 
101, 200 N.C. 574; Harrison v. Atlan- 
tic ‘Coast Line R. Co., 84 S.E. 519, 168 
WiGis 82, 

Ohio.—Alexander v. Pennsylvania 
Co., 30 N.E. 69, 48 Ohio St. 623; Nien- 
aber Vv. Parvin..9 Ohio S-&e.Po 56L, 7 
Ohio N.P. 110. 

Vt.—Bondi Bros. v. Holbrook Gro- 
cery Co., 118 A. 486, 96 Vt. 160; Brad- 
ley v. Bentley, 82 A. 669, 85 Vt. 412. 

{a] Reason for rule.—‘To submit 
its performance [in giving judicial 
decisions] to a body of men inexperi- 
enced in the examination and con- 
struction of judicial decisions, and 
not familiar with the general doc- 
trines pertaining to the subject, would 
be to submit the rights of parties 
involved in the controversy to be 
determined by a method little, if any, 
more certain than the cast of a die. 
Alexander v. Pennsylvania Co., 30 N. 
E. 69, 70, 48 OhioSt. 623.' 

27. Hancock Nat. Bank vy. Ellis, 51 
N.E. 207, 172: Mass. 39, 70 Am.S.R. 232, 
42 L.R.A. 396; Hanna v. Lichtenhein, 
122 Nea 625,325 N.Y. 579s. Tarbell 
v. Grand Trunk Ry. Co., 118 A. 484, 
96 Vt. 170, 34 A.L.R. 1444; Tarbell v. 
Grand Trunk Ry. Co., 111 A. 567, 94 
Wis o; SUnioniuCent. di Ins? Coe v. 
Pollard, 26 S.E. 421, 94 Va. 146, 64 
TATIS. Ren (lO; oO. As 20. 

28. Hancock Nat. Bank vy. Pllis, 51 
NSE. 207, 172) Mass: 39; 70 VAm:S°R. 
232, 42 L.R.A. 396; Hanna v. Lichten- 
hein, 122 N.E.. 625, 225 .NoYo, 579; 
Western Union Telegraph Co. v. 
White, (Tex.Civ.App.) 162 S.W. 905; 
Tarbell v. Grand Trunk Ry. Co., 111 
A. 567, 94 Vt. 449. 

29. Lennon v. Cohen, 163 N.E. 63, 
264 Mass. 414; Paddleford v. Lane & 
Co., 111 N.E. 769, 223 Mass. 113; Elec- 
tric Welding Co. y. Prince, 86 N.H. 
947, 200 Mass. 386, 128 Am.S.R. 434; 
Hancock Nat. Bank v. Ellis, 51 N.E. 
207, 172 Mass. 39, 70 Am.S.R. 232, 42 
L.R.A. 396; Wylie v. Cotter, 49 N.E. 
746, 170 Mass. 356, 64 Am.S.R. 303; 
St. Louis, ete., R. Co. v. Conrad, (Tex. 
Civ.App.) 99 S.W. 209. 

30. Electric Welding Co. v. Prince, 
86 N.E. 947, 200 Mass. 386, 128 Am.S. 
R. 434; Hancock Nat. Bank v. Ellis, 
51 N.E. 207, 172 Mass. 39, 70 Am.S.R. 


Rankans, 


TRIAL 


by law.*? 


law.44 


Identity of 


232, 42 L.R.A. 396; Wylie v. Cotter, 
49 N.E. 746, 170 Mass. 356, 64 Am.S. 


R. 305; Connecticut Valley Lumber 
Co..v., Maine’ Cent. R: Ry 103 A. 263, 
TS Nt bas pol. LOuls, et. oi. WO. 


v. Conrad, (Tex.Civ.App.) 99 S.W. 209. 

31. Lennon v. Cohen, 163 N.E. 63, 
264 Mass. 414; Electric Welding Co. 
v. Prince, 86 N.E. 947, 200 Mass. 386, 
128 Am.S.R. 434; Wylie v. Cotter, 49 


aes 746, 170 Mass. 356, 64 Am.S.R. 
805. 
32. Electric Welding Co. v. Prince, 


86 N.E. 947, 200 Mass. 386, 128 Am.S. 
R. 434; Wylie v. Cotter, 49 N.B. 746, 
170 Mass. 356, 64 Am.S.R. 305. 

Cal.—Hawi Mill & Plantation 
Hinn> 255 JP. 543; "82. CalvApp: 


N.Y.—Hanna vy. Lichtenhein, 122 N. 
HE. 625, 225 N.Y. 579. 

'N.C.—Harrison v. Atlantic Coast 
Line R. Co., 84 S.BH. 519, 168 N.C. 382. 

Tex.—Western Union Telegraph Co. 
v. White, (Civ.App.) 162 S.W. 905; St. 
louis, + ete, Rs /Co. vee Conrad, “¢Civ. 
App.) 99 S.W. 209. 

Vt.—Rainey v. Grand Trunk Ry. 
Co. of Canada, 80 A. 723, 84 Vt. 520; 
Morrisette vy. Canadian Pac. R. Co., 
BOA: 520) 74 Vit. 23:2: 

Wis.—Hite v. Keene, 134 N.W. 383, 
135 N.W. 354, 149 Wis. 207, Ann.Cas. 
LOO bal. 

34. Banco Minero v. Ross, 172 S. 
Warr, L06 Lexa O22 ue St won. etc., 
R._Co., v. Conrad, (Tex:Civ.App:) 99 

TSUN IW. oS3; 


S.W. 209. 

35. Hite v. Keene, 
135 N.W. 354, 149 Wis. 207, Ann.Cas. 
1913'D=25 2. 

36. Hite v. Keene, supra. 

37. Cal.—Carleton v. Townsend, 28 
Cal. 219. 

Ga.—Swicard v. Hooks, 11 S.E. 863, 
85 Ga. 580. 

N.J.—Montecalvo v. Wahl, 117 A. 
621, 623, 97 N.J.Law 554 [cit Cyc]. 

N.Y.—O’Laughlin v. Hammond, 4 
INDY. oon Paton 24 INVES 1100. e120 IN. 
Vere 99H 

N.C.—Sugg v. Town of Greenville, 
86 S.E. 695, 169 N.C. 606. 

38. Ball v. Biggam, 49 P. 678, 6 
Kan.App. 42; O’Neale v. Stewart, 22 

.L. 266. 


S.C. 
Knight, 49 Ala. 


39. 
173. 

Conn.—Meriden Trust & Safe De- 
posit Co. v. Miller, 90 A. 228, 88 Conn. 
157; Quinebaug Bank v. Brewster, 
30 Conn. 559, 564 [quot Curtis v. 
Heavit, 15 N.Y. 1]. 

Iowa.—Allen v. Travelers’ Protec- 
tive Ass’n of America, 143 N.W. 574, 
163 Iowa 217, 48 L.R.A.N.S. 600. 

Me.—Burnham v. Toothaker, 19 Me. 
ome 

Mich.—Hough y. Comstock, 55 N. 
Wir OL OG Mich. 11. 

Neb.—Continental Lumber Co. vy. 
Ed. Munshaw & Co., 109 N.W. 760, 77 
Neb. 456; Langan v. Whalen, 93 N.W. 
393, 6% Neb. 299. 

N.Y.—Hall v. Stevens, 22 N.H. 374, 
116 N.Y. 201, 5 L.R.A. 802; Empire 
State Type Founding Co. v. Grant, 21 
N.E. 49, 114 N.Y. 44; St. Luke’s-Home 


Com: 
2oo% 


Ala.—Cox v. 


[§ 357| i. Questions of Time or Place. 
place becomes material, under conflicting evidence,*? 
or where the time of doing an act becomes mate- 
rial,#® the question is for the jury. So what con- 
stitutes a reasonable delay is ordinarily a question 
of fact for the jury.** 
is ordinarily a question for the jury,*® although it 
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intent of a person or persons with respect to acts 
done by them is a question of fact for the jury,*® 
even though the evidence be not conflicting,*® unless 
the conclusion of intent is one 
reasonably be drawn,*! or is conclusively inferred 
The rule that a man is taken to have 
intended the probable result of his own acts** is at 
most a rule of evidence to be applied by the triers 
in inquiring into the intent, but is not a rule of 


which could not 


Where 


What is a reasonable time 


for Indigent Christian Females vy. 
Respectable Aged Indigent Females’ 
Relief Assoc., 52 N.Y. 191, 11 Am.R. 
697 [rev 34 N.Y¥.Super. 241]. 

Wis.—Hudson vy. First Trust Co. in 
Oshkosh, 228 N.W. 121, 200 Wis. 220; 
Northwestern Iron Co. v. Industrial 
Commission of Wisconsin, 142 N.W. 
271, 154 Wis. 97, L.R.A. 1916A 366, 
Ann.Cas.1915B 877; Carson v. Mil- 
waukee Produce Co., 113 N.W. 398, 
133 Wis. 85. 

40. Hall v. Stevens, 22 N.E. 374, 
LUNGREN Yr 2 ORs Salute Aen S025 

41. Meriden Trust & Safe Depos- 
it=Cos vir Mailler,) 90° As (228; 1ssiiConns 


IESG 

42. Carson v. Milwaukee Produce 
Cos), 113) INIW243985 183 Was: soe 

43. See Hvidence § 74. 

44. Curtis v. Leavitt, 15 N.Y. 1 


[quot Quinebaug Bank v. 
30 Conn. 559, 564]. 


Brewster, 


45. Liennan v. Hamburg-Ameri- 
can Steamship Co., 77 N.Y.S. 60, 73 
App. Div. 357. 

46. Ark.—Burr v. Williams, 20 
Ark. 17. 

Iowa.—Wilson y. Irish, 17 N.W. 
511, 62 Iowa 260. 

Kan.—Ball v. Biggam, 49 P. 678, 6 


Kan.App. 42. 

Md.—Hammond vy. Warfield, 2 Harr. 
GJ. dba. 

N.Y.—Coons v. Chambers, 1 Abb. 
Dec. 439, 1 Abb.Pr. 165. 

Va.—Keen v. Monroe, 75 Va. 424. 

[a] Rule applied: (1) Whether 
a certain conversation occurred be- 
fore or after the delivery of a deed. 
Wilson v. Irish, 17 N.W. 511, 62 Iowa 
260. (2) Whether a blank in a bond 
was filled in before or after delivery. 
Keen vv. Monroe, %5. Vali) 4249 (3) 
Which of two instruments on the 
same subject, one being undated, was 
first executed. Coons v. Chambers, 
1 Abb.Dec.N.Y. 4389, 1 Abb.Pr. 165. 
(4) When and by whom words found 


under the signature of a note were 
written. Burr v. Williams, 20 Ark. 
171. (5) Whether one suit was dis- 


posed of before a second was com- 
menced. Ball v. Biggam, 49 P. 678, 
6 Kan.App. 42. 

47. Gill v. Hale & Kilburn Co., 257 
Ee 9.062 yi CiGVA.. 565 

48. U.S.— Gill v. Hale & Kilburn 
Conezb TR: 29.067) L69RC CoA 56. 

Ky.—Louisville SUN Re Oat 
Crain, 224 S.W. 1068, 189 Ky. 431. 

Minn.—Derosia v. ‘Winona, UChr mite 


Co ls. Minn.» 1313. 
Nese yin Ss v. Stam, 65 Mo.App. 
N.Y.—Greacen v. Poehlman, 84 N 


H.- 390, 191 N.Y. 493, 14 Ann.Cas. 329° 
Quinn v. Cohen, 125 N.Y.S. 1025, 69 
Mise. 612. 

Ohio.—Crane & Cole vy. Standard 
L. & Accident Ins. Co., 6 Ohio S.&C. 
P. 418, 4 Ohio N.P. 309. 

Pa.—Sun Fire Office v. Ermentrout, 
th Pa. Co. ; 

S.C.—Farmer v. Sellers, 72 S.E. 224, 
89 S:C. 492. 

Tex.—Dallas Opera House Ass’n v. 
Dallas Enterprises, (Civ.App.) 288 S. 
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may be a mixed question of law and fact;*® but 
where the facts are undisputed,®® admitted,®! or 
clearly proved,°? and different inferences cannot be 
drawn therefrom,** the question of reasonable time 
is one of law for the trial court. 

[§ 358] j. Meaning of Equivocal Words and 
Phrases. The meaning of words and phrases, in the 
connection in which they are used, is a question for 
the jury, when fairly susceptible of more than one 
reasonable interpretation.°+* 

[§ 359] k. Miscellaneous Questions.°® The na- 
ture of the action®® or the form in which it should 
be brought,®? and whether actions are identical®® 
are questions of law for the trial court. The ques- 
tion whether a person is precluded from equitable 
relief by the staleness of his demand,°® who are par- 
ties to an action or to whom the fruits of a verdict 
for plaintiff will go,®° or the legal consequences of 
failure to complete work in accordance with a con- 
tract therefor,*! or the measure of the landlord’s 
duty to a tenant who had abandoned the premises, °? 
or what constitutes ownership,®* is for the court 
and not for the jury. The question of the boundary 
line between two counties,®* or between adjoining 
landowners,®* the existence of the relationship of 
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master and servant or bailor and bailee between 
two persons,*® whether statements claimed to he 
a part of the res geste are really such,®* whether 
machinery was included in a mortgage and whether 
the same was sold in accordance with the power 
contained in the mortgage,°’ whether failure to 
serve process has worked & discontinuance of an 
action,®® whether certain facts do or do not con- 
stitute a.sale,7° whether and under what cireum- 
stances the making and indorsing of a note by a 
partner binds his firm,*! what are the duties of a 
carrier,’? what compensation is fixed by statute as 
compensation to trustees for their services,*® wheth- 
er On uncontroverted facts the act incorporating a 
town and the assessment of a tax under it are con- 
stitutional and valid,7* whether a road is a puble 
or private way,’® whether a person in possession 
of property is entitled thereto,’® what part of the 
testimony of a witness consists of statements of 
fact and what part of conclusions of the witness,** 
how far parol evidence is inconsistent with the rec- 
ord,*® whether an act is that of a religious or char- 
itable association so that it may be done on Sunday ~ 
within the exception of a law,’® whether the record 


W. 656 [aff (Commn.App.) 298 S.W. 
397]; Chandler v. Riley, (Civ.App.) 
210 S.W. 716; Luhn v. Fordtran, 53 
Tex.Civ.App. 148, 115 S.W. 667. 

[a] Question of fact.—Reasonable 
time is always a question of fact. 
Hesse v. Gude Bros.-Kieffer Co., 170 
N.Y<S: 211. 

[b] Where the facts are in dis- 
pute, or the inferences to be drawn 
from undisputed facts are in doubt, 
the question of reasonableness of 
time is for the jury. Burr v. Adams 
Express Co., 58 A. 609, 71 N.J.Law 
263; Sullivan v. New York, etc., Ce- 
ment €o., 23 N.E. 820, 119 NiY.1348; 
Rocky Mount Savings & Trust Co. v. 
AStna Life Ins. Co., 154.S.E. 743,.199 
N.C. 465; Sharpless v. Hartford F. 
ins. Co...8 ba, Co. 387. 

Reasonable time: 

Generally see Reasonable § 2. 

Within which consignee of goods 
should remove them from custody 
of carrier as question of law or fact 

see Carriers § 340. 

49. See infra § 314. 

50. U.S.—In re B. & R. Glove Cor- 
poration, 279 F. 372; Gill v. Hale & 
Kilburn Co., 257 F. 906, 169 C.C.A. 56; 
Long-Bell Lumber Co. vy. Stump, 86 
FF. 574, 30 C.C.A. 260. 


Ala.—Burton vy. Steverson, 91 So. 
74, 206 Ala. 508. 
Ill.—Day-Luellwitz Lumber Co. v. 


Serrell, 177 Ill.App. 30. 

Me.—Andrews v. Dirigo Mut. Fire 
Ins. .Co., 91 A.:978, 112 Me, 258. 

Mass.—Mowles v. Boston Ins. -Co., 
115 N.E. 666, 226 Mass. 426; Williams 
v. Powell, 101 Mass. 467, 3 Am.R. 396; 
Joy v. Sears, 9 Pick. 4. 

Mont.—Henderson v. 205 
P. 964, 62 Mont. 363. 

N.J.—Timlan y. Dilworth, 71 A. 33, 
76 N.J.Law 568. 

NY.—Sullivan v. New York, etc., 
Cement Co., 23 N.H. 820, 119 N.Y. 348; 
Wright v. Bank of The Metropolis, 
18 N.B. 79, 110 INGY,. 237,, 6 AmiS.R. 
356, 1 L.R.A. 289; Hedges v. Hudson 
River R. Co., 49 N.Y. 2238. 

N.C. Rocky Mount Savings & 
Trust Co. v. Aetna Life Ins. Co., 154 
§.B. 748, 199 N.C. 465. 

Pa.—Doehler Die Casting Co. v. 
Correct Measure Co., 160 A. 772, 807 
Pa. 187; Gervis v. Kay, 144 A. 529, 
294 Pa. 518, 63 A.L.R. 297; ZGineman 
y. Harris, 6 Pa.Super. 303; Sun Fire 


Daniels, 


Office v. Ermentrout, 11 Pa.Co. 21; 
Sharpless v. Hartford F. Ins. Co., 8 
Pa.Co. 387. 

[a] Bule applied.—What is a rea- 


sonable time within which to tender 
delivery of goods sold is a question 
of law for the court, where the evi- 
dence is undisputed. McAnelly Hard- 
ware Co. v. Bemis Bros. Bag Co., 94 
So. 567, 208 Ala. 394. 

[b] Bule explained.—The  state- 
ment often found in the cases that 
the question of reasonable time is for 
the, court means only that it is a 
question of fact, while whether there 
is any evidence to support the find- 
ing is a question of law. Hesse v. 


sune Bros.-Kieffer Co., 170 N.Y.S. 
Le, 
51. In re B. & R. Glove Corpora- 


LOM i monies 

52. In re B. & R. Glove Corpora- 
tion, supra; Loring v. Boston, 7 Metc. 
Sie see) 409; Colt v. Owens, 90 N.Y. 


53. U.S.—Gill v. Hale & Kilburn 
Go., 257 °F. 906, 169..C:C.A., 56. 

N.J.—Timlan v. Dilworth, 71 A. 33, 
76 N.J.Law 568. 

N.Y.—Wright v. Bank of The Me- 
tropolis) SiN B29 ye LEOM Neyo 238. 16 
Am.S.R. 356, 1 L.R.A. 289. : 

N.C.—Rocky Mount Savings & 
Trust Co. v. Attna Life Ins. Co., 154 
S.E. 743, 199 N.C. 465. 

§.C.—Farmer v. Sellers, 72 S.E. 224, 
89 S.C. 492. 

Tex.—Luhn v. Fordtran, 115 S.W. 
667, 53 Tex.Civ.App. 148. 

54. Darling v. Dodge, 86 Me. 370. 

[a] Rule applied.—(1) It is for the 
jury to decide what is included in the 
phrase ‘‘soft cordwood” in an attach- 
ment return. Darling v. Dodge, 36 
Me. 370. (2) What is “furniture in 
a store,” what,articles are legitimate- 
ly a part of a stock of goods of a 
particular nature, or what tools a 
particular artisan uses. Brody v. 
Chittenden, 76 N.W. 740, 106 Iowa 
840. (3) Whether a lot is.an “out- 
lot” within the meaning of a statute, 
and has been inhabited as_ such. 
Savignae v. Garrison, 18 How. (U.S.) 
136, 15 L.Ed. 290. (4) Whether cer- 
tain pieces of wood.are_ shingles. 
Morton v. Fairbanks, 11 Pick. (Mass.) 
368. (5) Whether a mile and a half 
from a given point is ‘near’ that 
point within the meaning of a con- 
tract to transport and deliver speci- 
fied articles. Shaw vy. Davis, 7 Mich. 
318. (6) Whether a direction by the 
owner of land to an employee to 
“clear up the land’ included land 
within the highway. Knight v. Luce, 
116 Mass. 586. 

55. Proximate cause generally as 


question of law or fact for jury see 


Proximate Cause 50 C.J. p 837 notes 
68 [b], 71 [ce]. 

Reasonableness of rules adopted by 
master for servants’ protection as 
question of law see Master and Sery- 
ant § 589 note 10 [a]. 

56. Beebe v. Stutsman, 5 Iowa 271. 

57. Estes v. Boothe, 20 Ark. 588. 

Form of action generally see Ac- 
tions §§ 110-187. 


58. Maloney v. Madden, 153 Iii. 
App. 211; 
59. Raymond v. Flavel, 40 P. 158, 


COLT ao. 
Stale demands in equity generally 
see Hquity §§ 211-252. 
60. Holman Live Stock Co. v. 
Louisville & N. R. Co., 87 So. 750, 81 
Fla. 194. 


61. Harrison v. Franklin, 103 S. 
W. 585, 126 Mo.App. 366. 
* 62. Woodbury v. Print, 84 N.E. 


441, 198 Mass. 1. 

63. Bake v. Summers, 66 N.E. 302, 
201 Ill. 52; Ware v. Souders, 120 Ill. 
App. 209. 

Ownership generally see Property 
§§ 53-55. 

64. State v. Thompson, 27 A. 97, 
oe 189; Hecker v. Sterling, 36 Pa. 

65. Stearns & Culver Lumber Co. 
v. Cawthon, 56 So. 555, 62 Fla. 370. 

6a. wasp v. Bowman, 200 IIL 
Southern R. Co. v. Brown, 54 S. 

126 Ga. 1; Southern Ry. Co. 
v. Williams, (Ga.App.) 91 S.H. 1001. 

68. McEntyre v. Hairston, 44 So. 
417, 152 Ala. 251. 

69. Tyler v. Mutual Dist. Messen- 
ger Co., 17 App.D.C. 85. 4 

70. Gowen v. Kehoe, 71 Ill. 66; 
Kendall Boot, ete., Co. v. Bain, 46 Mo. 


App. 
67. 
LDR ea 


App. 581. 

71. Thomas v. Presbrey, 5 App. 
iC R2n: 

72. Madden v. Port Royal, ete., R. 
Sah 19 S.E. Solin ZOMS CH 65. 4a pSkee 

73. Burney v. Spear, 17 Ga. 2238. 


Amount of compensation of trus- 
tee see Trusts [389 Cyc 492 et seq]. 


74. Maltus v. Shields, 2 Mete, 
(Ky.) 553. 

75. York v. Parker, 84 A. 939, 109 
Me. 414. 

76. Jordan v. Duke, 36 P. 896, 4 
Ariz, 278. 

77. Chicago Trust, ete, Bank v. 
Landfield, 73 Ill.App. 173. 

78 Thomason vy. Odum, 381 Ala. 


108, 68 Am.D. 159. 
79. Toll v. Crimean, 13 Montg.Co. 
(Ets) BEL ; ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee owe” Lee 
= Ye 
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of a foreign judement i is properly authenticated,®° 
whether municipal authorities had a legal right to 
assign children of African descent to separate 
schools,§! whether a certain institution was required 
to have a license to practise medicine,*®? or whether 
a party whose witness has given unfavorable testi- 
mony was surprised as affecting his right to show 
inconsistent statements by the ‘witness®? are ques- 
tions of law to be determined by the court. So the 
issue on a plea of nul tiel record should be tried by 
the court.8* Where a question is referable to the 
ordinary experience of mankind, it is a question of 
facet for the jury.8® So also should the question ef 
the happening of any controverted event, as whether 
or not certain conversations took: place,®® whether 
a conversation was heard by a third person present 
at the time,** whether or not a certain writ®® or a 
patent to land*® has been issued, whether a party 
acted in good faith®® in joining parties defendant,°+ 
whether an owner of property lost title by abandon- 
ment,®? whether a party to a transaction had knowl- 
edge of the insanity of the other party thereto?? 
or had knowledge of and consented to the filling in 
of a blank in a deed after delivery,®?* whether an 
act was done under particular orders,?> whether 
prices on a certain day were fictitious as based on 
a manipulated market, or were true market values,°® 
whether one saw an object,®* which of two papers, 
both purporting to be copies of the same instrument, 
is in fact a true copy,?® whether a party is or is 
not indebted, or to what amount indebted,®® ques- 
tions of value,t whether a certain custom exists,” 
the degree of the variations of a compass in a given 
latitude,? whether heavily charged electric wires 
are dangerous to persons or animals, what consti- 
tutes an approach to a railway crossing,® whether 
a fair held in the name of a former society is in 
fact held by such society or by individuals,® whether 
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a notary who takes an acknowledgment to an in- 
strument is financially or beneficially interested in 
the transaction,’ whether an account is for tavern 
debts so that a defendant may avail himself of the 
tavern law,® whether a witness testified as quoted 
by counsel in argument to the jury,® the meaning 
of language used by a witness,’® whether a witness 
in testifying is referring to previous answers!! or 
testifies from personal knowledge or merely from 
books,!2, whether the facts and circumstances of 
a particular case are sufficient to put a reasonably 
prudent man on inquiry,’*® whether the court ordered 
‘the preparation of a transcript, as regards its in- 
clusion in costs,1* or the place of residence of a 
party, if material,1® are questions for the jury. So 
it is a question for the jury whether a certain re- 
sult is a necessary sequence of the operation of nat- 
ural laws,'® whether the facts relied on to consti- 
tute probable cause are established by the evi- 
dence,'* whether goods tendered under a contract of 
sale were of merchantable quality,1® or whether 
there is sufficient evidence to shift the burden of 
proof from one party to the other. Disputed ques- 
tions as to the genuineness of a signature,?° or the 
character of a party’s possession of property,?+ 
whether an employee was authorized to write a let- 
ter for his employer,?? or as to whether an instru- 
ment was properly stamped or duly delivered,?? 
should be submitted to the jury. Where, in the ab- 
sence of an official stenographer, the court and coun- 
sel disagree, or are in doubt, as to the testimony 
given by a witness,?* or the court has forgotten 
whether there was, or was not, any evidence in sup- 
port of a particular material point,?® it is proper 
to leave the matter to the jury. 

[§ 360] B. Requests for Submission of Issues to 
Jury*?°—1. Necessity and Sufficiency. Parties who 
desire the submission of particular issues to the 
14. People’s Ditch Co. v. Foothill 


irr, Dist: (Cal-App:)) 1 ce (2d) asG: 
15. Louisville, ete., R. Co. v. Mun- 


80. Clark v. Eltinge, 80 P. 556, 38 98. Holbrook v. Nichol, 36 Ill. 161. 
Wash. 376, 107 Am.S.R. 858. 99. Jordan y. Farthing, 23 S.B. 244, 

Sil" “Peo. v: “Alton, 61 N.E. 1077;/193 }-117 N.Cr 181; “Tyers v. Kuhn; 52, Pa. 
BI 3093 66 TRAC 95. Super, 24. , 


82. Wellman v. Jones, 27 So. 416, 
124 Ala. 580. 

83. Zipperlen v. Southern Pac. Co., 
93 P. 1049, 7 Cal.App. 206. 

84, Feld v. Loftis, 140 Ul.App. 530 


[aff 88 N.E. 281, 240 Ill. 105]; Hook- 
er ive State; 7: Blackf. (ind.) O02 
Becker v. Whitehill, 55 Md. 572. 


$5. Davis v. Geiger, (Mo.App.) 212 
S.W. 384; Lyman v. Putnam Coal & 
Lee! Co% 169 N.Y.S. 984, 182 App.Div. 
708. 

86. McCarthy v. Peach, 70 N.E. 
1029, 186 Mass. 67; Murphy-Hardy 
Lumber Co. v. Roder, 83 A. 769, 83 N. 
J.Law 34. 

67> Wilson: -v., Irish, .17..N.W. -521, 
62 Iowa 260. 

88. Brown v. Vandeuzer, 10 Johns. 
(N.Y.) 51 (even though this be mat- 
ter of record). 

89. Reed v. Steward, (Mo.) 240 S. 
WwW. 206. 

90. In re Pierce, Butler & Pierce 
Mfg. .Co., 246... 814, 159 C.C.A. 116 
[rev 231 BR. S12); Hoyt v. Duluth, etc., 
R. Co., 115 N.W. 263, 103 Minn. 396. 

91. Williams v. Short, 268 S.W. 
706, 219 Mo.App. 99 [transf from Su- 
preme Court 263 S.W. 200]. 

92. Johnson v. Dooly, 7 S.B. 225, 
80 Ga. 307. 

9% Judd v. Gray, 59 N.E. 849, 156 
Ind. 278. 


94. Keen v. Monroe, 75 Va. 424. 

95. Brakebill v. Leonard, 40 Ga. 
60. 

96 Kent v. Miltenberger, 15 Mo. 
App. 480. ; 

97. Palmer v. Oregon Short Line 
R. Co., 98 P. 689, 34 Utah 466, 16 Ann. 
Cas. 229. 


1. Jefferson v. Kennedy, 154 S.E. 
378, 41 Ga.App. 672; Dixon v. Cas- 
sels Co., 130 S.E. 75, 34 Ga.App. 478; 
Daniell & Beutell v. McRee, 120 S.E. 
448, 31 Ga.App. 210; Fehrenbach Wine 
& Liquor Co. v. Atchison, T. & S. F. 
Ry. Co., 167 S.W. 631, 182 Mo.App. 1. 

2. Branch, Sons & Co. v. Palmer, 
65 Ga. 210; Westurn v. Page, 68 N.W. 
1003, ®t Wis. 251. 

[a] Customary method of operat- 
ing business is essentially a question 
of fact. Kasch v. Farmers’ Gin Co., 
(Tex. ‘Commn. App.) 3. S.Wid2d). 72 
[aft in part and rev in part (Civ.App.) 
277 S.W. 746]. 

3. Harlan vy. Brown, 2 Gill (Md.) 
475, 41 Am.D. 436. 

4 Telluride Power Co. v. Bru- 
neau, 125 P. 399, 41 Utah 4, Ann.Cas. 
TOUS AY L251. 

5. Missouri, etc., R. Co. v. Con- 
ey 89 S.W. 145, 14 Tex.Civ.App. 
6 Latham v. Roach, 72 Ill. 179. 
7. Creosoted Wood Block Paving 
Co. ve McKay, (Tex.Civ.App.) 211 S. 


W. 822 

ge Hepburn vy. Baston, 3 N.J.Law 

Oe 

9. Feinberg v. Atlantic Theatres 
Vee ee 175. N.E. 293, 275 Mass. 
127. 

10. Goldstein v. Northern Pac. Ry. 
Coun 164) SNOW: 143, 37 N.Ds, 602) aR. 
A.1918A 612. 

11. Toulman vy. Swain, 10 N.W. 
117, 47 Mich. 82. 

12. Fleming v. Shepherd, 9 S.E. 
789, 83 Ga. 338. 


13. McIntyre v. Cameron, 117 S.E. 
55, 124 SiC. 232. 


*By JOSEPH W. ROUSE (§§ 360-364). 


ford, 68 S.W. 635, 24 Ky.L. 416. 

16. Valentine v. Minneapolis, ete., 
R._Co., 118 N.W. 970, 155 Mich. 151. 

17. Humphries’ v. Parker, 52 Me. 
502; Hygienic Fleeced Underwear Co. 
Vi. Way, 85 Pa.Suver. 229. 

18 Hess v. Kaufherr, 112 N.Y.S: 
832, 128 App.Div. 526. 

19. Baltimore Refrigerating, etc., 
Co. v. Kreiner, 71 A. 1066, 109 Md. 

20. Ayrhart v. Wilhelmy, 112 N.Ww. 
782, 135 Towa 290; Magee v. Osborn, 
3 Chatfield v. Morgan, 131 
A. 845, 99 Vt. 337. 

21. Smallwood vy. Jones, 57 S.E. 
99, 128 Ga. 41. 

[a] When presumption of owner- 
ship (1) arising from possession of 
personalty is supplemented by proof 
of equitable title, issue as to owner- 
ship is for jury. Culpepper v. Cul- 
pepper, 89 S.H. 161, 18 Ga.App. 182. 
(2) Presumption of ownership arising 
from possession of personalty see 
Property § 65. 

22. Southern Ry., Carolina Divi- 
ae v. Howell, 60 S.E. 677, 79 S.C. 

23. Alexander & Howell v. Lieth, 
39 Ga. 180. 

24. Del.—Hoffecker v. New Castle 
County Mut. Ins. Co., 10 Del. 101. 

Ga.—lIvey v. State, 23 Ga. 576. 

N.Y.—Fry v. Bennett, 16 N.Y.Su- 
tea 20Q, 9 Abb.Pr. 45 [aff 28 N.Y. 


N.C.—Spence v. Baxter, 95 N.C. 170. 
Vt.—Porter v. Platt, 57 Vt. 533. 


25. Glover v. Flowers, 7 S.E. 579, 
101 N.C. 134. 
26. After motion for directed ver- 


dict see infra § 430. 
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jury should make requests therefor. 
of such request, failure to submit a particular issue 
is not ordinarily assignable as error,2* the failure 
to request being held a waiver of the issue?® ex- 
cept where the “court has directed the jury to dis- 
regard the count of the petition on which the issue 
One cannot object, after the time for 
submitting issues has passed, and certainly not aft- 
er verdict, that an issue, for which he made no 
The request should 
be specific so that the court may pass directly upon 
An exception to a charge on a question of 
fact,?? or a motion at the close of the evidence to 
dismiss the ease,** or a suggestion that a certain 
fact is in dispute,** is not the equivalent of a re- 
quest for the submission’ of an issue. 
a party requests that the jury shall pass on the 
whole case, he need not name a particular question 


was based.?® 


request, was not submitted.®° 


ye 


of fact.35 


[§ 361] 2. Operation and Effect. 
specified issues be submitted to the jury operates 


When ground for new trial, al- 
though request not made see New 
Trial § 82. 

oT Ganson Va Ditit, “71 Nee 48; 
Winchell v. Hicks, 18 N.Y. 558; 
Barnes v. Perine, 12 N.Y. 18; Sey- 
mour v. Cowing, 4 Abb.Dec. (N.Y.) 
200, 1 Keyes 532; Mallory v. Tioga R. 
Co., 3 Abb.Dec. -(N-%.) 139, 3 Keyes 
354, 1 Transcr.A. 2038, 5 Abb.Pr.N.S. 
420, 36 How.Pr. 202; Dows v. Rush, 
28 Barb. (N.Y.) 157; Hunter v. Oster- 
Houdp tl Barbe GN.) joos LSubisee 
Swift & Co. v. New York & Q. C. Ry. 
Co.,. 120 N.Y.S..203, 136 App.Div. 34 
[reh den 120 N.Y.S. 1148, 136 App. 
Div. 926] (where, in an action for in- 
juries resulting from a street car col- 
lision, plaintiff was entitled to go to 
the jury on the question of defend- 
ant’s negligence, its failure to request 
a submission of such question did not 
justify a dismissal of the complaint). 

[a] Failure to submit particular 
issue as to which evidence is undis- 
puted (1) (Scanlon v. Northwood, 110 
N.W. 493, 147 Mich. 139), (2) or con- 
clusive (Jones v. St. Louis, etc., R. 
Co., 101 S.W. 615, 124 Mo.App. 246), is 
not assignable as error. 

28. Carl v. East St. Louis & S. Ry. 
Co., (Mo.App.) 258 S.W. 72; McKin- 
ney v. Patterson, 93 S.E. 967, 174 N.C. 
483° Kansas City, M..& O; Ry. Co. v. 
McMullen, (Tex.Civ.App.) 19 S.W.(2d) 
98; Home Mut. Life Ins. Ass’n of 
Brownwood v. Pool, (Tex.Civ.App.) 
18 S.W.(2d) 693; Euchey v. Adam 
Schaaf, Ince,, (Tex.Civ.App.) 7 S.W. 
(2d) 168. 

[a] Thus, where plaintiff not only 
failed to ask for issue of willful 
wrong, but expressly agreed, through 
his counsel, that he did not desire it, 
the issue was waived. McKinney v. 
Patterson, 93 S.E. 967, 174 N.C. 483. 

29. Bruckshaw v. Chicago, R. I. & 
P. Ry. Co., 155. N.W. 2738, 173 Lowa 


207. 
McKinney v. Patterson, 93 S.E. 
967, 174 N.C. 483. 

31. Flandreau v. Elsworth, 45 N.E. 
858, 151 N.Y. 473; Mayer v. Dean, 22 
Np Ot ell ON X te b 00, O, an EypA. 40:5 
Muller v. McKesson, 73 N.Y. 195, 29 
Am.R. 128; Kinner v. Whipple, 113 N. 
Y.S. 337, 128 App.Div. 736 [rev 92 N.E. 
1088, 198 N.Y. 585]; Bowers v. Ocean 
NCC, LeLC., \COnNo GIN. Yass 455,,110 App, 
IDShy (EAN Mier CHO Inia sal se aN ee 
561]; Taylor v. Atlantic Mut. Ins. Co., 
22 N.Y.Super. 369 [aff 37 N.Y. 275, 4 
Transcr.A. 279]; Olean Exch. Nat. 
Bank v. Marshall, 9 N.Y.S. 355. 
ee Dows v. Rush, 28 Barb. (N.Y.) 

33. Hewson v. Interurban St. R. 
Co., 88 N.Y.S. 816, 95 App.Div. 112. 

34, Kinner vy. ‘Whipple, 113 N.Y.S. 
387, 128 App.Div. 736 [rev on other 
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[§§ 360-368 


as a waiver of the submission of all other issues.*® 
A party at whose request a particular issue is sub- 
mitted to the jury cannot thereafter be heard to 
complain of the action of the court in so doing.?7 
The request is equivalent to an admission that there 
is evidence sufficient to go to the jury on the issue,** 
and is a waiver of the right to a peremptory instruc- 
tion,*® and the party making the request is bound 
by the jury’s finding thereon. 40 
submission of issues to the jury is a concession that 
the case was for the jury.*! 

[§ 362] C. Failure To Question Sufficiency of 
It is conceded that there is a question 
of fact for the jury, and the question of insufficiency 
of evidence is waived, when one fails to move for a 
directed verdict,*? or for dismissal** or nonsuit,*4 
or a Judgment,*® or fails to demur to the evidence,*® 
or to ask for any other relief,*” or joins in the sub- 


A request for the 


mission of the case on instructions,*® or concedes 


A request that 


grounds 92 N.E. 1088, 198 N.Y. 585]. 

35. Elmira Second Nat. Bank v. 
Weston, 55 N.E. 1080, 161 N-Y. 520, 
76 Am.S.R. 283 (where it was said 
that it was not necessary for plaintiff 
to name a particular question of fact, 
any more than when a motion to non- 
suit is granted). 

36. Cervillo v. Manhattan Oil Co., 
49 S.W.(2d) 183, 226 Mo.App. 1090; 
Dounce v. Dow, 64 N.Y. 411 [aff 6 
Thomps.&C. 653]; Young v. Macomb, 
42 N.Y.S. 351, 11 App.Div. 480; Filip- 
pini v. Stead, 23 N.Y.S. 1061, 4 Misc. 


405. 
U.S.—Jordan vy. Philadelphia, 


37. 
125 F. 825. 
Ala.—Ripitoe v. Hall, 1 Stew. 166. 
Ark.—Ft. Smith Light, etce., Co. v. 
Barnes, 96 S.W. 976, 80 Ark. 169. 
F icago City R. Co. v. Enroth, 
113 _HMlLApp. 285; Chicago City, R. Co. 
v. Fetzer, 113 Ill.App. 280; Chicago 
Union Traction Co. v. O’Donnell, 113 
il. App. 259) Lath 71 Ns Oils, 2 rae 
49 


3 
Neb.—Miller Bank v. Richmon, 89 
N.W. 627, 64 Neb. 111, 94 N.W. 998, 68 
Neb. 731: Iowa Sav. Bank v. Frink, 
92 N.W. 916, 1 Neb. (Unoff.) 14, 26. 
N.C.—Owens v. Phelps, 95 N.C. 286. 
Pa.—Means v. Gridley, 30 A. 390, 


164 Pa. 387. 
Tex.—Houston, etc., R. Co. v. Hig- 


gins, 55 S.-W. 744, 22 Tex.Civ.App. 
430. 
38. Owens v. Phelps, 95 N.C. 286. 
39. Rockcastle Gas Co. v. Horn, 44 


S.W.(2d) 278, 241 Ky. 398. 


40. McCrary v. Missouri, etc. R. 
Co., 74 S.W. 2, 99 Mo.App. 518. 
41. Mileham v. Montagne, 125 N. 


W. 664, 148 Iowa 476. 

42. U.S.—Harris v. Moreland Mo- 
tor Truck Co., 279 F. 543 [error dism 
43 SiCt. 163,260) U.S. 7025 46% Tid: 
472]; Atlantic Coast. Line R. Co. v. 
Thompson, 211 FE. 889,128 CC. A. 267; 
Freese v. Kemplay, 118 F. 428, 55 C.C. 
A. 258. 

Ariz.—Consolidated Nat. Bank of 
Tucson v. Cunningham, 238 P. 332, 28 
Ariz. 518, 

Ill.—Boudoures v. Galloway, 258 Tll. 
App. 30; Chicago, etc., R. Co. v. Kin- 
nare, 76 Ill.App. 394. 

Mo.—Christie v. Randol, 38 S.W. 
(2d) 5388, 225 Mo.App. 744; Berkshire 
v. Holcker, 216 S.W. 556, 202 Mo.App. 
433. 

N.Y.—Hirsch vy. Schwartz & Cohn, 
175 N.B. 3538, 256 N.Y. 7; Wangner v. 
Grimm, 60 N.E. 569, 169 N.Y. 421; 
Stevens v. South Bay Consol. Water 
Co., 240 N.Y.S. 660, 228 App.Div. 851; 
Slomka v. Nassau Electric R. Co., 182 


N-Y.S. 156, 191 App. Div. ‘727s. Mieuli 
v- New, York i& .Q5C. Ry. Co.) 1200 IN, 
Y.S. 1078, 136 App. Div. 373; Jones v. 


Daly, 76 N.Y.S. 724, 73 App.Div. 220 


a prayer for the adverse party.*® 
there was some evidence, although slight, to support 


Green, 


Where, however, 


[aff 67 N.B. 1083, 175 N.Y. 520); Har- 
lam v. Green, 64 N.Y.S. 79, 31 Misc. 
261; Gropper v. Newburger, 188 N.Y. 
S. 426; Farber v. Essie Const. Co., 
157 N.Y.S. 782; Epstein v. Gordon, 
114 N.Y.S. 438; Hart v. McConnell, 5 


N.Y.St. 900. 
43. Williams v. Hample, 205 P. 
829, 62 Mont. 594; McCarthy v. 


Prudential Ins. Co. of America, 169 
N. BE. 645, 252 NY. 459; Atkinson v. 
Sanders, 164 N.E. 894, 250 N.Y. 170; 
Wangner v. Grimm, 60 N.E. 569, 169 
N.Y. 421; Ives v. Ellis, 62 N.E. 138, 
L69, IN. ¥.1853 . Bopkins: vy. (Clark, (53: 5Né 
BE. 27, 158 N.Y. 299; Stevens’ v. South 
Bay Consol. Water Co., 240 N.Y.S. 660, 
228 App.Div. 851; Bendix v. Saul, 68 
NVY.S: 8005-34 Mise, -t74;5"_-Harlant v: 
GAN UYES SE ON Sill Ma sey e2i6ae- 
Kirchner v. Reichardt, 58 N.Y.S. 314, 
27 Mise. 5380; Sulyewski v. Windholz, 
30 N.Y.S. 230, 9 Misc. 498; Farber v 
Hssie Construction Co., 157 N.Y.S. 782. 

44. Atlantic Coast Line R. Co. v. 
Thompson, 211 F. 889, 128 C.C.A. 267; 
Williams v. Hample, 205 P. 829, 62 
Mont. 594; Gendron v. St. Pierre, 62 
A. 966, 73 N.H. 419; Elwell v. Roper, 
58 A. 507, 72 N.H. 585; Harris v. Buie, 
163 S.E. 693, 202 N.C. 634; Gibbs v. 
Western Union Telegraph Co., 146 
S.E. 209, 196 N.C. 516. 

[a] Resting at close of plaintiff’s 
evidence and failure to move for non- 
suit waived insufficiency of evidence 
to make a question of negligence for 
the jury. Gibbs v. Western Union 
eh ae a Co., 146 S:E.. 209; 196° NG: 
oO . 

45. Williams v. Hample, 205 P. 829, 
62 Mont. 594, 

46. Lintz v. Atlanta Life Ins. Co., 
49 S.W.(2d) 675, 226 Mo.App. 1087; 
Thompson v. Main St. Bank, (Mo. 
App.) 42 S.W.(2d) 56; Carroll v. 
Young, (Mo.App.) 267 S.W. 486; 
Brown y. Deal, (Mo.App.) 256 S.W. 
114; Berkshire v. Holcker, 216 S.W. 
556, 202 Mo.App. 433; Hart v. Brown, 
(Mo.App.) 216 S.W. 552. 

47. FEF. H. Stoltze Land Co. v. West- 
berg, 206 P. 407, 63 Mont. 38; Wil- 
liams v. Hample, 205 P. 829, 62 Mont. 


594. 

48. Chicago, etc, R. Co. v. Kin- 
nare, 76 Ill.App. 394; Arnold v. Hart, 
75 Lll.App. 165 [aff 52 N.E. 936, 176 
Ill. 442]; People’s Bank of Queen 
City v. Adtna Casualty & Surety Co., 
40 Sw. (2a) 535, 225 Mo.App. 1113. 

[a] Thus defendant, by joining in 
submission of the case on instruc- 
tions, admits sufficiency of the evi- 
dence to justify submission where he 
has not previously tendered a de- 
murrer. People’s Bank of Queen 
City v. Attna Casualty & Surety Co., 
40 S.W.(2d) 535, 225 Mo.App. 1113. 


49. Philadelphia, ete: (Rss iCommve 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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defendant’s contention, plaintiff is not entitled to 
a directed verdict, and, having objected and except- 
ed to an instruction submitting the question, the 
question is not waived by failure to move for a di- 
rected verdict.°° Where a party, after his motion 
to withdraw the case from the jury is overruled, 
introduces evidence in his own behalf, he waives 
the request.°1 This principle has been applied 
where the procedure to withdraw the case from the 
jury was by demurrer to the evidence,®? by motion 
for dismissal or nonsuit,°® or for a directed ver- 
drets+ 

Time for objection.®® The request should be made 
at the close of the evidence, before argument and 
submission to the jury.°® The objection to the suf- 
ficieney of evidence must be made before verdict.°? 

[§ 363] D. Reservation of Questions of Law. 
Under the practice in some jurisdictions, the court 
may reserve questions of law to be determined after 
a verdict has been rendered,®® but this is a matter 
for the sound discretion of the court.°® The points 
of law thus reserved,®® and the facts upon which 
they arose,*! must be stated specifically in the rec- 
ord, and such reservation should refer, on its face, 
to questions of law of controlling effect. 62 Where 
the real point reserved, and actually decided, is one 


Holden, 49 A. 625, 93 Md. 417; Balti-;see infra § 849. 
more, etc., R. Co., v. Kirby, 46 A. 975, 59. 
91 Md. 316. nal’ Cots 

50. Buskirk-Rutledge Lumber Co. 
v. Browning, 267 S.W. 198, 206 Ky.|65 Neb. 656; 
353. Huggins, 

51, Riggs w. Turnbull, 66 A. 13, 
105 Md. 135, 8 L.R.A.N-S. 824, 11 Ann. | 169. 
Cas. 783; Johnson v. Johnson, 65 A. 61. 
918, 105 Md. 81, 121 Am.S.R. 570; 
Baltimore, etc: kK. ‘Co.1 Vv. iState,. 61 
A. 189, 101 Md. 359; Keyser v. War- 
field, 59 A. 189, 100 Md. 72; Medairy 
v. McAllister, 55 A. 461, 97 Md. 488;]| Ins. Co., 
Consolidated Gas Co. v. Getty, 54 A. [a] 
660, 96 Md. 683, 94 Am.S.R. 603; Daren 


be os ot oe 


TRIAL ; 


Washington Termi- 
54, App. D:C.+326, 298 BY. 199. | 176. 
60. Barge v. Haslam, 91 N.W. 528, he 
Fayette City Borough v, | 255 


Douglas vy. 


ton v. Pittsburgh, etce., 


Pheenix Silk Mfg. Co. v. Reil- 
ly er AG 5 28 al 8 Pamoro. 
City Borough y. Huggins, 
Patton v. 
RCO. -96n aa Loos 

17 Pa.Super. 550. 
Statement may be by refer-| So. 187, 
ence to the_ petition. 

Mfg. Co. v. Reilly, 41 A. 
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of law, the judgment will not be reversed because 
the point reserved was bad in form in presenting on 
its face a question of fact.6? If the reservation 
refers to questions that do not affect a material as- 
pect of the case,*4 or if it embraces a mixed ques- 
tion of law and fact,®* it is erroneous. The general 
question whether there is any evidence that will 
support a verdict,°® or that will support a partic- 
ular essential issue,°* may properly be reserved. 
The reservation of a question whether there be any 
evidence which entitles plaintiff to recover is, a 
good reservation, without further statement upon 
the record of the facts upon which the point is 
based;®8 but the question whether under all the 
evidence, or upon the whole testimony, one is en- 
titled to recover has been held not reservable as 
involving the drawing of inferences of fact.°° 

Motions to dismiss. Decision on a motion to dis- 
miss may be reserved until after the verdict in the 
absence of exceptions to such reservation.’° 

[§ 364] E. Withdrawal of Counts, Issues, or De- 
fenses. The trial court may and should withdraw 
from the jury’s consideration any and all counts, 
issues, specifications, assignments, or defenses up- 
on which there is no evidence,“* or upon which the 


7G. Fitzgerald v. Colt-Stewart Mo- 
tor. Co., 246 NaY.S.) 53536231 AppsDivs 


U.S.—BErie R. Co. v. Gallagher, 
Paks 24 167 CiClA 142° Bunting 


4 A. 927, 112 ,Pa. 1; Pat-|v. Pennsylvania R. Co., 203 EF. 193; 127 
RieCo.,, 964Pa-7|C-C. A 399 Patt i189 BL ob Sik 
Ala.—Nichols v. Smith’s Bakery, 


119 So. 638, 218 Ala. 607; Smith v. 
Fayette | Baggett, 118 So. 2838, 218 Ala. 227; 
4 A. 927,| Duncan v. Allen, 108 So. 357, 214 Ala. 
Pittsburgh, ete.,| 551; Isbell v. Northern Alabama Ry. 
Konicz'v. Orient | Co., 106 So. 145, 213 Ala. 692; Sea- 
board Air Line Ry. Co. v. Taylor, 64 
9 Ala.App. 628. 

Colo.—Gillett v. Young, 101 P. 766, 
45 Colo. 562. 


Phenix Silk 


v. Fleming, 27 Ohio Cir.Ct. 737. 
52. See infra § 373. 
53. -See infra § 401. 
54 See infra § 458%. 
55. wme for: 
Demurrer to evidence see infra § 370. 
Motion for: 
Directed verdict see infra § 453. 
Dismissal or nonsuit see infra § 
392 


56. Chicago, etc., R. Co. v. Kin- 
nare, 76 Ill.App. 394; Chicago v. Fitz- 
gerald, 75 Ill.App. 174. 

57. Patten v. Patten, 115 A. 558, 
80 N.H. 590; Mincey v. Goode Const. 
Co., 132 S.B. 462, 191 N.C. 548. 

58. Barge v. Haslam, 91 N.W. 528, 
65 Neb. 656; Shellington v. Howland, 
53 N.Y. 371 [aff 67 Barb. 14]; Fulton 
v. Bates, 1 Ohio Dee. (Reprint) 59, 1 
West.L.J. 404; Phoenix Silk Mfg. Co. 
v. Reilly, 41 A. 523, 187 Pa. 526; Wil- 
liams v. Crystal Lake Water Co., 7 
Pa.Dist. 456. 

[a] Statutory provisions.—Where 
joint liability of defendants is plead- 
ed, and at the end of the trial the 
judge is doubtful as to whether joint 
liability of one or more defendants 
has been proved, he may, by reason 
of statutory provisions so permit- 
ting, reserve the point for the con- 
sideration of the court in bance. 
Cleary v. Quaker City Cab Co., 132 
A. 185, 285 Pa. 241. 

[b] Ikbeule of court.—The practice 
of taking a verdict of the jury sub- 
ject to the opinion of the court as 
provided for by Trial Ct. Rules, rule 
52, instead of directing a verdict for 
plaintiff, is desirable in order that a 
trial de novo may not be necessary 
in case of reversal on appeal. Coop- 
er v. Penn Bridge Co., 47 App.D.C. 
467, L.R.A.1918D 1138. 

Special verdict see infra §§ 918-979. 

Verdict subject to opinion of court 
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523, 187 Pa. 
526. 


[b] Conflicting recitals—A _ res- 
ervation which contains several 
points, the recitals in some of the 
points being irreconcilable with 
those in others, so that upon the 
same reservations plaintiff would be 
entitled to judgment and upon oth- 
ers of which judgment ought to be 
rendered for defendant, is bad. Wolf 
v. Jacobs, 10 Pa.Super. 54. 

62. Williams vy. Crysal Lake Wa- 
ter-Co., 43 A. 206, 191 Pa. 98. 

63. Williams v. Crystal Lake Wa- 
ter Co., supra. 

64. Zinnel v. Bergdoll, 9 Pa.Super. 
522, 7 Del.Co. 369, 44 Wkly.N.C. 54. 

65. Coolbroth vy. Pennsylvania R. 
Co., 58 A. 808, 209 Pa. 433; Mayne v. 
Maryland Fidelity, etc., Co., 48 A. 469, 
198. Pa. 490; Konicz v. Orient Ins. 
Cog iit PaSuper.,550: 

66. Carstairs v. American Bond- 
INS setencCo. 1 Gah 944.9595 4G. Cra 85 
[cert den 187 U.S. 644, 23 S.Ct. 844, 


47 L.Ed. 346]; Boyle v. Mahanoy 
City, 40 A. 1093, 187 Pa. 1; Fisher v. 
Scharadin, 40 A. 1091, 186 Pa. 565; 


Koons v. Western Union Tel. Co., 102 
Pan Loser Ia se ve Oil: (CitVecwlily Ales. 
8 Pa.Cas. 185; Gedusky v. Rubinsky, 
21 Pa.Co. 549. 

67. Keefer v. Pacific Mut. L. Ins. 
Co., 201 Pa. 448, 51 A. 366, 88 Am.S.R. 
822; Casey v. Pennsylvania Asphalt 
Pann Con sat, Ann da2e. 198 (Pa. 348: 
Scott v. Dewey, 23 Pa.Super. 396. 

68. Newhard vy. Pennsylvania R. 
CopecomAn MOS Los: Pate Fite, TO! To RAG 
563; Bauschard Co. v. New York 
Fidelity, etc., Co., 21 Pa.Super. 370; 
Suter v. Findlay, 6 Pa.Dist. 253, 19 
Pa.Co. 10, 18 Montg.Co. 73. 

69. McCallin v. Herzer, 4 Pa.Cas. 
64, 7 A. 149; Konicz v. Orient Ins. 
Co, Ll Pa.super.. 550. 


Conn.—Roma v. Climax Co. of Low- 
ell, 92 A. 427, 88 Conn. 642. 

Fla.—St. Johns WPlectric Co. v. 
Lawler, 105 So. 818, 90 Fla. 188; Jack- 
sonville Electric Co. v. Dillon, 64 
So. 669, 67 Fla. 114. 

Ga.—Frey v. Sessions Loan & 
Trust Co., 144 S.B. 35, 38 Ga.App. 414; 
Hickman v. Bell, 73 S.E. 596, 10 Ga. 
App. 319. 

Ill.— Gregory v. Richey, 138 N.E. 
669, 307 Ill. 219; Chester v. Chicago, 
B. & Q. R. Co., 247 Ill.App. 505; Mu- 
maugh v. Chicago City Ry. Co., 180 
Ill.App. 229; Walker v. Cleveland, C., 
Ce. &- Sty Lo tRy. Co.,.b62) DA pperiio ls 
See Roberts v. Chicago City R. Co., 
205 Ill.App. 594; Johnson v. Chicago 
& A. R. Co., 202 Ill.App. 369; Bagaini 
v. Donk Bros. Coal & Coke Co., 199 
Tll.App. 76; Kleet v. Southern Illi- 
nois Coal & Coke Co., 197 Ill.App. 243. 
But see McConkey v. Pennsylvania R. 
Co. 251 > 1 App... 299 “(refusals to 
withdraw count is not reversible er- 
ror if there is one gocd count in dec- 
laration supported by evidence). 

Ind.—Jarrett v. Ellis, 141 N.E. 627, 
193 Ind. 687;° Sanger v. Bacon, 101 
NE, LOOT) E80) Inds 322: 

Iowa.—Russell v. John Clemens & 
Co., 195 N.W. 1009, 196 Iowa 1121; 
J. N. Dunlop & Co. v. Anderson, 13838 
N.W. 910, 153 Iowa 488; Kelson vy. 
Schmidt, 125 N.W. 324 

Ky.—A. Arnold & Son Transfer & 
Storage Co. v. Weisiger, 6 S.W.(2d) 
1084, 224 Ky. 659. 

Md.—Dolby v. Laramore, 89 A. 442, 
121 Md. 618. 

Mass.—Potter v. Aiden Lair Farms 
Ass’n, 113 N.H. 1085, 225 Mass. 97. 

Mo.—Neal vy. Curtis & Co. WBC, 
41 S.W.(2d) 548, 328 Mo. 389; Cross-. 
no v. Terminal R. Ass’n of St. Louis, 
41 S.W.(2d) 796, 328 Mo. 826; Sack- 
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evidence is uncontradicted,’2 or which are excluded 
by the evidence produced,’? or which have been 
eliminated from the case by an amendment of the 
pleadings,‘4 or which counsel have agreed should 
not be submitted to the jury,’® or which are unnec- 
essary in the determination of the case.7° 
ative defenses provable under a general denial are 
properly withdrawn from the consideration of the 
Where undisputed facts fail to support a 
count, defendant is entitled, on written request, to 
an instruction withdrawing it from the jury.7§ 


jury. 77 


mann v. Wells, 41 S.W.(2d) 153; Cul- 
len v. Johnson, 29 S.W.(2d) 39, 325 
Mo. 253; EF. L. Dittmeier Real Estate 
Co. v. Southern Surety Co., 289 S.W. 
877; Munsey v. Hagle Packet Co., 
(App.) 50 S.W.(2d) 754; Willis —v. 
Applebaum, (App.) 26 S.W.(2d) 823; 
Durham v. Morrison Tent & Awning 
Coy 297 SW. Let, 220 Mo.App, 11615 
Higgins v. Medart Patent Pulley Co., 
(App.) 240 S.W. 252. 

Neéb.—Farmers’ State Bank of 
Craig v. Lydick, 200 N.W. 50, 112 Neb. 
586; Olmstead v. City of Red Cloud, 

25 N.W. 1101, 86 Neb. 528. 

N.H.—Roberts v. Town of Lisbon, 
149 A. 508, 84 N.H. 266. 

N.Y¥.—Kezer v. Dwelle-Kaiser Co., 
225 Ne Yes: C22. 222 APp.Div. 1350. 

Ohio.—Lewistown Foundry & Ma- 
chine Co. v. Hartford Stone Co., 110 
N.E. 515, 92 Ohio St. 76. 

Okl.—Bartlesville Mausoleum Ass’n 
Ve pean 24 eo BO 2d 5 Okay 915i; 
Eaglo Biological & Supply Co. v. 
Breed, 215 P. 424, 90 Okl: 7; Gypsy 
Oil Co. Vs, Ginn, 212) PR. 34,588 ORL 995 
Humphrey vy. Morgan, 120 P. 577, 30 
Okl. 343. 

Or.—Camirand v. De Lude, 264 P. 
SoDyles Or. 189. 

R.I.—Rowe v. City & Suburban 
Land Trust, 111 A. 747, 43 R.J. 274. 

S.C.—Armitage v. Seaboard Air 
Line Ry. Co., 164 S.B. 169; 166 S.C. 
21; Caldwell v. Duncan, 69 S.E. 660, 
87 S.C. 331. 

Va.—Portsmouth St. R. Co. v. Reed, 
47 S.E. 850, 102 Va. 662. 

Wash.—Blomskog, Erickson & Cot- 
ton v. City of Seattle, 182 P. 571, 107 


Wash. 471; Snyder v. Great North- 
ern Ry. Co., 152 P. 703, 88 Wash. 49; 
Caywood v. Seattle Blectric Co., 110 


124 420, 59 Wash. 566. 
v. Chicago, M. & St. 
iba Co., 128 N.W. 265, 143 Wis. 477, 
31 L.R.A.N.S. 158; Haverlund v. Chi- 
cazo, St. P.; M. & ©! Ryv Cos, 123) N. 
We 273, 143 Wis. 415. 

[a] Refusal to withdraw from the 
jury an assigument of negligence, 
based on excessive speed, is error, 
where there was no evidence show- 
ing any causal connection between 
speed and injury to plaintiff struck 
by defendant’s automobile. Jacobson 
v. Beffa, (Mo.App.) 282 S.W. 161. 

[b] Where several grounds of neg- 
ligence are alleged, a ground of neg- 
ligence may be withdrawn from the 
jury only when there is no substan- 
tial evidence tending to sustain it. 


Hunder v. Rindlaub, 237 N.W. 915, 
61 N.D. 389. 
{cl Where neither pleadings nor 


proof are. sufficient in law to entitle 
plaintiff to recover a particular item, 
the court may on its own motion 
dismiss the item and confine the jury 
to consideration of other items. 
Morgan, Baldwin & Co. v. Kanola Oil 
& Refining Co., 226) P: 335, 102\\Ok?) 


72. Rude v. MacCormace, 210 P. 844, 
72 Colo. 221; Morris Furniture Co. v. 
Braverman, 230 N.W. 356, 210 Iowa 


946; Russell v. John Clemens & Co., 
RID NW 2100959196 Towa ied say 
73. Ga.—Carrollton Bank v. Wa- 


ger, 150 S.E. 146, 169 Ga. 304; Ham- 
rick v. Haralson ‘County, 152 S.E. 581, 
41 Ga.App. 208. 
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A ffirm- 


A 


Ill.—Robbins v. Illinois Power & 
Light Corp., 225 Ill.App. 106. 

N.D.—Advance-Rumely Thresher 
Co. v.. Johnson, 243 N.W. 919. 

Ohio.—Lake Shore Electric Ry. Co. 
May Soll aed 168 N.E. 853, 33 OhioApp. 

Tex.—Forth Worth & D. C. Ry. Co. 
v. Miller, 247 S.W. 508, 112 Tex. 350. 

[a] Ilustrations.—(1) An in- 
struction that the jury need not con- 
sider the rotten condition of a bridge 
is not error, where the evidence 
showed that death was caused by re- 
moval of spans from the bridge for 
repair. Hamrick v. Haralson Coun- 
ty, 152 S.B..581,.41 Ga.App. 203. (2) 
A. count of declaration alleging that 
defendant’s bus “ran, struck, and col- 
lided” with <plaintiff’'s automobile 
should be withdrawn, where the evi- 
dence showed plaintiff’s car struck 
the bus after the bus had stopped. 
Robbins v. Illinois Power & Light 
Corporation, 255 Ill.App. 106. (3) 
Where the only evidence offered in 
support of two inconsistent charges 
directly contradicted the essential 
fact on which the second cause of 
action was based, the court had pow- 
er to refuse to submit it to the jury 
and strike it from the files. Graham 
v. Chicago & N. W. Ry. Co., 119 N.W. 
708, 122 N.W. 578, 143 Iowa 604. 

74 Scott v. Louisville & N. R. Co., 
115 So. 171, 217 Ala. 255; Keough v. 
Georgia Power Co., 149 S.E. 435, 40 
Ga.App. 336; Smith v. Farr, 157 N.E. 
i934 88 Ind.App. 237 [reh den 158 N.E. 
4 i 

[a] After amendment withdraw- 
ing allegations of undue influence, 
an instruction that the sole ground 
for setting a will aside was the tes- 
tator’s unsoundness of mind is not 
error, even though interrogatories on 
undue influence were submitted. 
Smith vy. Farr, 157 N.E. 111, 88 Ind. 
App. 287 [reh den 158 N.E. 492]. 

75. Garedpy vy. Chicago,/M., St..P. 
& Py Re Co. 226 ye 9438, 178 Minn. 
620 [cert den 50 S.Ct. 246, 281 U.S 
729, 74 L.Ed. 1145): Garedpy y. Chi- 
cago,’ MM.) St. Pis& Pp. R. Co., 223 NW: 
605, 176 Minn. 331. 

76. Burke v. Boston & M, R. R., 
134 A. 574, 82 N.H. 350. 

[a] Thus, where the matter with- 
drawn is considered in determining 
another issue, which was properly 
submitted, withdrawal from the jury 
is not error. Burke v. Boston & M. 
R. R., 134 A. 574, 82 N.H. 350. 

V7a  VWVOrbuy Vi Artic: -CoO,; 
222, 114 Wash. 435. 


15 Ps 


78. W.B. Smith & Sons v. Gay, 106 
So. 214, 21 Ala.App. 130; Kennedy v. j 
Aitna Life Ins. Co., 90 N.E. 292, 242 
Til. 396: 

79. Cox y. Terminal Railroad 
Ass’n of St. Louis, (Mo.App.) 43 S. 
W.(2d) 571. 

[a] Thus refusing an instruction 


withdrawing a humanitarian rule 
which was not the law in the state 
where the accident occurred is error. 
Cox v. Terminal Railroad Ass’n of 
St. Louis, (Mo.App.) 43 S.W.(2d) 571. 

£0. Heidenreich v. Bremner, 103 
N.E. 275, 260 Ill. 439 [aff 176 Til. App. 
230]; Davis v. Buck's Stove & Range 
Cos (Mo. ) 49 S.W.(2d) 47; Martin v. 
St.’ Louis-San Francisco Ryn Con 


ee ee Bese; 


= - (aS 
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count or specification predicated upon a rule or doc- 
trine not part of the law of the state which con- - 
trols the case should be withdrawn.’ 
may refuse to give formal instructions withdraw- 
ing assignments, issues, or counts which have been 
abandoned, 80 although it is not improper to give 
such instructions$? unless they would confuse and 
mislead, instead of aid, the jury,*? and a withdrawal 
instruction concerning an abandoned assignment 
but affecting an assignment properly submitted or 
tending to confuse the jury is properly refused.** 


The court ° 


(Mo.) 46 S.W.(2d) .149 [cert den 52 
S.Ct. 644, 286 U.S. 562, 76 b.Hd. 1294]; 
Doyle v. St. Louis Merchants’ Bridge 
Terminal Ry. Co., 31 S.W.(2d) 1010, 
326 Mo. 425 [cert den 51 S.Ct. 345, 
283 U.S. 820, 75 L.Ed. 1435]; Span v. 
Jackson Walker Coal & Mining Co., 
16 S.W.(2d) 190, 322 Mo. 158; Smith 
v. St. Louis & A. Ry. Co., (Mo.App.) 
50 S.W.(2d) 666; Cox v. Terminal 
Railroad Ass’n of St. Louis, (Mo. 
App.) 43 S.W.(2d) 571; Willis v. Ap- 
plebaum, (Mo.App.) 26 S.W.(2d) 8238; 
Stout v. Kansas City Public Service 
Co., (Mo.App.) 17 S.W.(2d) 363; Bur- 
ton v. Phillips, (Mo.App.) 7 S.W.(2d) 
712; Roland v. Anderson, (Mo.App.) 
282 S.W. 752; Selinger v. Cromer, 
(Mo.App.) 208.S.W. 871. 

[a] Thus (1) where plaintiff goes 
to the jury on an instruction sub- 
rhitting one or more specifications of 
negligence, such action necessarily 
excludes all other specifications of 
negligence in the petition. Cox v. 
Terminal Railroad Ass’n of St. Louis, 
(Mo,App.) 43 S.W.(2d) 571. (2) It is 
not error to refuse withdrawal in- 
structions when they conflict with an 
instruction properly given. Cox v. 
Terminal Railroad Ass’n of St. Lou- 
is, supra. , 

[b] Better practice.—Where a 
particular count is no longer in the 
case, either because of its insuffi- 
ciency or because of the lack of evi- 
dence to support it, it is the better 
practice to instruct the jury to dis- 
regard such count; but it is not er- 
ror to refuse an instruction contain- 


ing such ae direction. Walker v. 
Cleveland, C.,. Cxé& St. Li Ry. Co. L622 
Ill.App. 151. 

[c] Where plaintiff goes to jury 


solely on damage instruction, all 
specifications of negligence are nee- 
essarily submitted, unless otherwise 
withdrawn. Cox v. Terminal Rail- 
road Ass’n of St. Louis, (Mo.App.) 43 
S.W.(2d) 571. 

81. St. Louis-San Francisco Ry. 
Co. v.. Liane, 246 S.W. 494, 156 Ark. 
465; Linders vy. People’s Motorbus 
Co. of St. Louis, 82 S.W.(2d) 580; 326 
Mo. 695; Yuronis v. Wells, 17 S.W. 
(2a) 518, 322 Mo. 1039; Clift v. St. 
Louis-San Francisco Ry. Co., 9 S.W. 
C20) 1972) 2'320 “Moen 9at=" 9 Bovette we 
Kansas City Terminal Ry. Co., 295 
S.W. 89, 816, Mo, 1246:" “Reidv." St! 
ous, & (Si: iB. Rr Coz, (Mo.) 187 S.W. 

; Mitchell v. Violette, (Mo. App.) 
221 S.W. 777; American Automobile 
Ins. Co. v. United RysCow ior 1 Sits 
Louis, 206 S.W. 257, 200 Mo.App. 317; 
Muckenfuss v. Atlanta & C. A. L. Ry. 
CORR Lis Sebi Sorelle wee tial OF 

€2. Martin v, St. Louis-San Fran- 
cisco Ry. Co., (Mo.) 46 S.W.(2d) 149 
[cert den 52 S.Ct. 644, 286 U.S. 562, 
76 L.HWd. 1294]. 

83. Doyle v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 31 S.W.(2d) 
1010, 826 Mo. 425 [cert den St. Louis 
Merchants’ Bridge Terminal R. R. v. 


Doyle, 51 S.Ct. 345, 2838 U.S. 820, 75 
L.Ed. 1435]; Dell v. J: A. Schaefer 
Const. Co., (Mo.) 29 S.W.(2d) 76; 


Berry v. St. Louis-San Francisco Ry. 
Co., 26 S.W.(2d) 988, 324 Mo. 775 
[cert den 50 S.Ct. 464, 281 U.S. 765, 
(CS Memo AbleMls Gettys v. American 
Car & Foundry Co., 16 S.W.(2d) 85, 
322 Mo. 787; Komor v. Liberty 
Foundry Co., (Mo. App.) 300 S.W. 1028. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Where the findings do not go to the jury, it is not 
necessary to give withdrawal instructions as to un- 


. Supported allegations therein where a general charge 


correctly stating the issues has been given.*# There 
being no evidence to support a theory , instruetions 
withdrawing it cannot be said to confuse or mislead 
the jury.*> It is not proper to withdraw an issue 
from the jury because of a defect in the pleading 
which could have been objected to but which was 
ignored, issue joined on the pleading, and evidence 
introduced. ‘6 Whether an issue is to be withdrawn 
for lack of evidence is not to be determined by the 
fact that the adverse party’s evidence involved ¢on- 
tradictions.** To justify a court in withdrawing 
an issue from the jury, it must appear that, giving 
the evidence the strongest probative force against 
the party asking for the withdrawal, there was no 
substantial evidence which would warrant a jury 
in finding that issue against him.88 Withdrawal 
instructions must be clear and unambiguous,®® and 
must not intermingle the matters sought to be with- 
drawn with other matters properly in the case.?° 
A withdrawal in specific terms is not necessary.®! 


' A withdrawal instruction otherwise adequate need 


not advise the jury that no damages can be awarded 
under the count withdrawn.°? The failure or refusal 
of the court to submit to the jury an issue raised 
by the pleadings is a withdrawal thereof.°? Where 
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there is sufficient evidence to go to the jury, a 
withdrawal instruction is properly refused.?* 
Effect of withdrawal. A mistrial does not nec- 
essarily result from withdrawal of an issue.?® A 
direction not to consider a counterclaim is not a 
direction of a verdict, but is equivalent to sustain- 
ing a demurrer to the counterelaim.?® Withdrawal 
of a ground of recovery does not prevent its con- 
sideration on other issues.°7 Where an issue is 
withdrawn, evidence competent solely on such issue 
should generally also be withdrawn,®* but the court 
may leave the evidence in the case for consideration 
on other issues so far as its materiality appears.*° 
[§ 365] F. Demurrer to Evidence*'—1, Defini- 
tion and Nature. A demurrer to evidence is analo- 
gous to a demurrer to pleading,” and, although not 
precisely similar to a motion for nonsuit, bears a 
close analogy thereto.* It arises on an issue in law 
on the facts established by the evidence,* and is a 
proceeding by which the court in which the action 
is pending is called upon to decide what the law is 
upon the facts shown in evidence.® 
Defendant’s failure to offer any evidence partakes 
of the nature of a demurrer to plaintiff’s evidence.°® 
[§ 366] 2. Distinctions’'—a. Dismissal or Non- 
suit. A motion for dismissal or nonsuit on the 
ground of failure of proof is in the nature of a de- 
murrer to the evidence.® It is, in effect, a demurrer 


84. Gillum v. Pacific Coast R. Co.,;Can Co., (Mo.App.) 28 S.W.(2d) 391;|64 S.W. 899, 107 Tenn. 635. 
279 P. 114, 152 Wash. 657. Harrington v. Corrigan, (Mo.App.) : att. (43 
85. Wright v. Quattrochi, (Mo.) 49/260 S.W. 786; Atlantic Coast Line R.| Va.) 18. 
S.W.(2d) 3; McGinnis v. St. Louis|Co. v. Columbia Salvage Corporation, Demurrer to pleading see Pleading 
Publie Service Co., (Mo.App.) 44 S.W.|185 S.E. 877, 138 S.C. 113. §§ 452-580. 
(2d) 886. 95. Bolibrzuch v. Gattiee, 230 N.W. 3. See infra § 366. 
86. United S. S. Co. v. Barber, 4/922, 251 Mich. 92. Dismissal or nonsuit see infra §§ 
F.(2d) 625; Cole Motor gs See Rpagueeeer Sy Robinson, 153 S.E./ 399-414. 
O'Kelly, 1383 So. 874, 101 Fla. 198; ; Gy His 4 Goodman & Lucas v. Ford, 23 
Evans v. Kloeppel, 73 So. 180, 72 Fla. 97. Linders v. People’s Motorbus re 3 Miss. 
267. vo So, Of) St Louis, 82 SW. (2a) 580, 326 Ripe sates AG NS BOW As aye 
87. Laughlin vy. Southern Public oO. : : ay, a 
66 (S.Br, 100,88 "S.C. \" 96.” Cumran vy. Hdspy, (aston y, 8.) salad yuo erent | ike ee a 


menpece Corps 
88. Liberty Bell Gold Mining Co. 99. 


910, 153 App.Div. 557. 
Fllison v. Stockton, 


to a question of law, and therefore 


190 differs from a question of ‘‘weight of 


N.W. 


BK Aa Dior et aaa ete ARE i eore Soreboniew: evidence,” which involves a question 
go. Gettys v. American Car &|Demurrer to evidence: et ye Nivea rab Ne loner 30 S.W. 
Foundry Co., 16 S.W.(2d) 85, 322 Mo. AS improper way to raise objection Biel Vie 4 Ss mPRs Hw 1 E 
787; Shumate v. Wells, 9 S.W.(2d) of: Mee an rae Vv. oe ie 1, ete, 
632, 320 Mo. 5386; American Automo- Misjoinder of mans plaintiff see 25 ee ae Ct. 181, . 42 U.S. 128, 
bile Ins. Co. v. United Rys. Co. of Parties § 4 30 Tow as a 1s A eg os 
St. Louis, 206 S.W. 257, 200 Mo.App. Misnomer he pie Sheet of Suydam v; reece ot Hove er, 


317, parties see Parties § 463. 


16 L.Ed. 742; Smitheman Vie Ustiong 


90. Gettys v. American Car & Nonjoinder of parties: = : 
Foundry Gos 16 S.W.(2d) 85, 322 Mo. Defendant see Parties § 397. os 449; Mobile, etc., R. Co. v. Me 
787; Clift v. St. Louis-San Francisco Plaintiff see Parties § 374. ee es 43 Miss, 180; Patteson_ v. 
Ry. Co., 9 S.W.(2d) 972, 320 Mo. 791. Plaintiff’s lack of capanity to: sire: So rey ee (43 Va.) 18. 2 Tiad 
91. Hill v. City of Winterset, 214 see Parties § 341 r. p 865. 
N.W. 592, 203 Iowa 1392 [foll 215 N. As infringement of right to jury [a] Pleadings construed as de- 
W. 668]. trial see Juries § 171; Wills [40 |™urrer to evidence.—(1) Defendant’s 
92. Morrison v. McCann-Dowling Cye 1838 hote 59]. motion for judgment and dismissal 
Realty Co., (Mo.App.) 238 S.W. 506. In: ; for insufficiency of evidence, if con- 
93. Mayes v. Mayes, (Mo.) 235 S. Action for specific performance |Sidered as a demurrer, was a demur- 


rer to evidence, not to pleadings. 


W. 100; Texas Power & Light Co. v. see Specific Performance § 571 
Burger, (Tex.Civ.App.) 166 S.W. 680; text and note 82. City Nat. Bank of Lincoln v. School 
Missouri, O. & G. Ry. Co. v. Boring, Criminal prosecutions see Crimi- Dist. of City of Lincoln, 236 N.W. 


(Tex.Civ. App.) 166) SS... 76. 

94. Miller v. Mutual Grocery Co., 
106 So. 396, 214 Ala. 62; Clinton Min- 
ing Co. v. Bradford, 69 So. 4, 192 Ala. 


Probate 


nal Law § 2297. 
proceedings 
[40 Cye 1333]. 

On trial by court see infra § 1020. 


616, 121 Neb. 218. (2) A motion for 
a finding and judgment in favor of 
the moving party operates or has the 
same effect as a demurrer to the evi- 
dence of the adverse party. Aber- 


see Wills 


576; Ege v. Born, 286 N.W. 75, 212] Objection in trial court to ruling on ape 

Iowa 1138; Grubbs vy. Kansas City} demurrer to evidence as prerequi-|nathy v. McCoy, 154 N.E. 682, 91 Ina. 
Public Service Co., (Mo.) 45 S.W. (2d) site to consideration on appeal see|APD. 574. 

71; Crossno vy. Terminal R. Ass’n of Appeal and Error § 747. [b] Other definition.—“A demur- 
St. Louis, 41 S.W.(2d)..796, 328 Mo. 2. U.S.—Van Stone vy. Stilwell,|rer to evidence is a statement by the 
826: Barr v. Nafziger Baking Co.,/etc, Mfg. Co., 12 S.Ct. 181, 142 U.S.|party demurring, that he will proceed 
41 S.W. (2d) 559, 328 Mo. 423; Berry |/128, 35 L.Ed. 961; Suydam v. Wil-|no further, because the evidence of- 


fered on the other side is not suffi- 


v. St. Louis-San Francisco Ry. Co.,|/liamson, 61 U.S. 427, 15 L.Hd. 978. € : : , 

26 S.W.(2d) 988, 324 Mo. 7%5 [cert Ill—Marland Refining Co. v. Lewis, | cient to maintain the issue.” Mar- 
den 50 S.Ct. 464, 281 U.S. 765, 74 T./264 Tll.App. 163. land Refining Co. v. Lewis, 264 Ill. 
AG) ee T8 J's Norton v. Wheelock, 23 Miss.—Mobile, ete, R. Co. v. Mc-|App. 1638, 174. 
S.W.(2d) - REST 823 Mo. 913 [cert den} Arthur, 43 Miss. 180. 6. White “v. Village soft Soda: 
50 S.Ct. 355, 281 U.S. 752, 74 L.Ed, Mont.—Kleinschmidt Vv. McAn-;|Springs, 266 P. 795, 46 Idaho 153. 
1162]; Goce vy. American Car & drews, 5,P. 281, 2 P. 286, 4 Mont. 8, 7. Motion to strike ont or exclude 


Foundry Co., 16 S.W.(2d) 85, 322 Mo. 
787; Dingman v. St. Louis Public 
Service Co., (Mo.App.) 52 S.W.(2d) 
584; Schmitt v. Shuplak, (Mo:App.) 
42 S.W.(2d) 959; Walk v. St. Louis 


150 N.C. 847. 


223 [rev on other grounds 6 S.Ct. 761, 
117 WS) 282) 29 Lekd: 905]. 
N.C.—State y. Moody, 


evidence see infra §§ 384-387. 
8. Generally see infra §§ 388—414. 
9. Ga.—Marchant v. New York 
Life Ins. Co., 155 S.. 221, 42 Ga.App. 


64 S.E. 431, 


Tenn.—Southern Ry. Co. v. Leinert, | 11. 
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to the evidence,!® and in some jurisdictions it takes 
the place of a demurrer to the evidence under the 
It is governed by prac- 
tically the same rules as a demurrer to the evi- 
dence;12 in fact it operates as a demurrer to the 


ancient common-law rules.+? 


Me.—Sykes v. Maine Cent. R. Co., 
88 A. 478, 111 Me. 182. 


Mont.—Kleinschmidt Vv. McAn- 
drews, 5 P. 281, 4 Mont. 8 [rev on 
other grounds 6 S.Ct: 761, 117 U.S. 
282, 29 Lid. 9051: 


M.—First State Bank of Alamo- 
ee v. McNew, 269 P. 56, 33 N.M. 
414. 

Or.—Hogan v. Mason Motor Co., 288 
P. 200, 133 Or. 14; Kilgore v. Koen, 
238 P.-192,°1338- Or? 1;~ Bergholtz -v. 
Oregon City, 240 P. 225, 116 Or. 18; 
Carty v. McMenamin, 216 P. 228, 108 
Or. 489; Ridley v. Portland Taxicab 
Co., 177 P. 429, 90 Or. 529; Woods vy. 
Wikstrom, 1385 P. 192, 67 Or. 581; 
Vanbebber v. Plunkett, 38 P. 707, 26 
Ore 56255 27) ERAS (811s siBrowmy We 
Oregon Lumber Co., 33 P. 557, 24 Or. 


Bir Ways 

Pa. ican Mfg. Co. *v..S. Mor- 
gan Smith Co., 33 Pa.Super. 469. 

[a] MTllustration. Defendants’ 
motion to dismiss the case as to two 
of the three defendants at the close 
of plaintiff's case because a prima fa- 
eie proof of a vital point is not pro- 
duced amounts to a motion of non- 
Suite. Goimon. ve Gvomeo, izi AL 352% 
Poe Conn. 10% 

[b] “A ‘peremptory nonsuit’ is in 
the nature of a judgment for defend- 
ant on demurrer to evidence.” 
Jacques v. Fourthman, 20 A. 802, 803, 
137 Pa. 428: 

[ec] Tantamount thereto.—A mo- 
tion for a judgment of nonsuit is 
tantamount to a demurrer to the evi- 
dence. Sorenson v. Smith, 129 P. 757, 
told 1022," 65.01, 08, of Tea AsN. Ss: 
612, Ann.Cas.1915A 1127. 

10. Cal.—Richardes v. Richardes, 
Zoom Slo, 2417 Cali 3923) Reaushy iv. 
Cudahy Packing Co., 208 P. 125, 189 
Cal. 335; Goldstone v. Merchants’ 
Tee eres Con 56.176; 128 Cak625; 
Wassermann v. Sloss, 49 P. 566, 117 


—— 


Cal. “425, 59° Am.S. Re 209, 38 U. R.A. 
176; In re Campbell’s Estate, 189 P. 
812, 46 Cal.App. 612; In re Daly’s 


Hstate, 114 P. 787, 15. Cal.App. 329; 
Kramm v. Stockton Electric R. Co., 
Ota 91a LO CalApp wei = eBushteve 
Wood, 97 P. 709, 8 Cal.App. 647; 
Archibald Estate v. Matteson, 90 P. 
723, 5 Cal.App. 441. 

2A bee: 


Colo.—Grove_ v. 
873, 73 Colo. ,342. 

Ga.—Kelly v. Strouse, 43 S.E. 280, 
116 Ga. 872; Lockett & Williams v. 
oe Mfg. Co., 70 S.E. 255, 8 Ga.App. 
72. 

Ky.—Louisville, etc., R. Co. v. Cop- 
as, 26 S.W. 179, 95 Ky. 460. . 

N.J.—Hayward v. North Jersey St. 
R. Co., 65 A. 737, 74 N.J.Law 678, 8 
L.R.A.N.S. 1062; Kaufman y. Bush, 
56 A. 291, 69 N.J.Law 645. 


Freeman, 


N.C.—Mangum v. Brown, 156 S.B. 


535, 200 N.C. 296; Moore v. Director 
General of Railroads, 103 S.E. 444, 
LOIN. Co Os. hecent) den. 41 (S.Ct: nk 
254 U.S. 640, 65 L.Ed. 452]; Lamb v. 
Atlantic Coast Line R. Co., 103 S.E. 
440, 179 N.C. 619; Brittain v. West- 
hall, 47 S.E. 616, 135 N.C. 492; Cap- 
ital Printing Co. v. Raleigh, 36 S.E. 
33, 126 N.C. 516; Purnell v. Raleigh, 
GLC. its OO.,. 29) Sabo oy aan: Garcinia. 


N.D.—Bailey v. Davis, 193 N.W. 
658, 49 N.D. 838. 
Ohio.—H. A. Stahl Co. v. Euclid 


Neues Bideo iol wo Ohio: INSPoN.S: 

Okl.—Lyon vy. Lyon, 134 P. 650, 39 
Oy daish, 

Or.—Wilson v. U. S. Lumber & Box 
Co., 215 P. 491, 108 Or. 641; Herrick 
Maebarzee, 1900 P, M496 (Orie 357: 
Olds v. Hines, 187 P. 586, 188 P. 716, 
95 Or. 580; Spande v. Western Life 


TRIAL 


evidence,!? and 


Indemnity, Co, dy Posen bac eso. 


61 Or. 220; Patty v. Salem Flouring 
MillsiGo:, 98) P5215 S53nOne300: 
Pa.—Miller v. Bealer, 100 Pa. 583; 


Kaufman v. Abeles, 11 Pa.Super. 616. 
Porto Rico.—Mendez v. Banco Com- 


ercial, 26 Porto Rico 586 [cit Cyc]. 
Utah.—Smalley  v. Rio Grande 
Western R. Co., 98 P. 311, 34 Utah 


423. 
Wis. —Griffin v. Milwaukee Electric 
ue etc., Co., 201 N.W. 254, 185 Wis. 


“Harly in its history this court 
adopted the term ‘nonsuit’ as the ap- 
propriate name for that proceeding 
known to the common law practice 
as a demurrer to the evidence.” Kel- 
Vans Strouse, 43 S.H. 280, 284, 116 Ga. 

[a] Nonsuit is same as the demur- 
rer to the evidence of the common- 
law practice. Kelly v. Strouse, 43 S. 
BE. 280, 116 Ga. 872. 

11. Cooper v. North Coast Power 
Cole 4> e665 etn wee oa (Ore 
652; Cooper v. North Coast Power 
Co. P2442 Re 601.) LE Or W384. 

[a] In Connecticut (1) by former 
practice, when the evidence submit- 
ted by plaintiff was in law insufficient 
to maintain the issue, defendant 
might demur to the evidence (Cook 
v. Morris, 33 A. 994, 66 Conn. 196), 
(2) and, on this demurrer, the court 
might render judgment (Cook v. Mor- 
ris, supra). (3) It is said that the 
practice of nonsuiting a _ plaintiff 
against his will upon his failure to 
preve his case is a substitute for a 
demurrer to evidence. Cook v. Mor- 
ris, supra. (4) This is not quite true. 
Cook v. Morris, supra. (5) The main 
purpose of demurrer to evidence was 
to raise questions of law that could 
conveniently be raised in no other 
way, and it essentially differed from 
a nonsuit, in that the judgment fol- 
lowing the demurrer ends the litiga- 
tion (Cook v. Morris, supra), (6) 
whereas a judgment, as in case of 
nonsuit, is no bar to another action 
(Cook v. Morris, supra). (7) When 
provision was made for reviewing 
questions of law by motions for new 
trial and reservations, the demurrer 
to evidence gradually passed out of 
our practice. Cook v. Morris, supra 

12. Bergholtz v. Oregon City, 240 
Piez25, L6eOrs 3. 

[a] Same rule for determining the 
sufficiency of the testimony is ap- 
plicable to each. Sorenson v. Smith, 
P29) ele Corse eo lier Oe, Om OTe Tee OF 


L.R.A.N.S. 612, Ann.Cas.1915A 1127. 
13. Andrew v. Bankers’, ete, Ins, 
Co. of New York, 281 P. 1091, 101 Cal. 
App. 566. 
14. Quillen v. Schimpf, 291 P. 1009, 
133. Or. 581 
15. Miller v. Bealer, 100 Pa. 583. 
16. Belations between direction of 


verdict and granting of new trial see 
infra § 441. 


Ue 1 Chicaeo svawO Brien slacken lll. 
App. 350. 

18. Hayes v. Slidel] Liquor Co., 55 
So. 356, 99 Miss. 588; Anderson v. 
Cumberland Tel., etc., Co., 88 So. 746, 
86 Miss. 341. 


“Such a motion is like a demurrer 
to the whole evidence on the ground 
of its insufficiency to warrant a ver- 
dict for the plaintiff if one should be 
found.” Latremouille vy. Bennington, 
ete., R. Co5.22) AL 656,657, 63 Vitvi3s36. 

19. U.S.—Schuchardt v. Allen, 1 
Wall. 359, 17 L.Ed. 642; Casey-Hedg- 
es ‘Conv. Oliphant. 228 EB. 636, 243 06. 
C.A. 158. See Rochford v. Pennsyl- 
vania Co, ed74 ak. 13158 98s .C.C.Ay, 05 
(holding that moving for a direction 
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[§§ 366-367 


is treated as such,!* except that 


judgment cannot be entered for plaintiff. ae 

[§ 367] b. Direction of Verdict.*'® 
direct a verdict operates as,‘7 and is analogous*® 
or equivalent to,*®.and in the nature of,?° a demur- 


A motion to 


is as if the movant had demurred to 
the evidence). 

Ind.—Campbell v. Githens, (App.) 
182 N.E. 100; Lorber v. Peoples’ Mo- 
tor Coach Co., 164 N.E. 859, 89 Ind. 
App. 139; Bilskie v. Bilskie, 122 N.E. 
436, 69 Ind. App. 595. 

Kan.—Darling Vv. Atchison) -2.)& oS. 
Bay.) Cog) 93 Pan Gl25 <9 4 Ps e202 saiG 
Kan. §93; Sullivan v. Phenix Ins, 
Coys Ps 2A aaian 0. 

Ohio.—Canton y. Pryke, 26 Ohio 

Cir.Ct.N.S. 465. 
: man, etc., 
LISP L241 91sOr. 352. 
v. Smith, 129 P. 757, 131 P. 1022, 65 
Ore 2085 92, 51 L.R.A.N.S. 612, “Ann. 
Cas.1915A 1127 (holding the motion 
“tantamount” to a demurrer to the 
evidence). 

W.Va.—Butcher v. Sommerville, 67 
S.E. 726, 67 W.Va. 261. 

See L. B. Piper & Co. v. Yellow 
Cab Co., 246 Ill.App. 487, 489 (hold- 
ing that such motion “amounts to” 
a demurrer to the evidence); 
v. Cumberland County Power, eitc., 
Co., 110 A. 357, 119 Me. 224.C’a’ mo- 
tion by the defendant for the order 
of a verdict, after the evidence is all 
in, is equivalent to a demurrer to the 
evidence, on the ground that the evi- 
dence is not sufficient, in law, to sus- 
tain a verdict for the plaintiff’); 
Hamilton v. Brown, 120 P. 950, 951, 
31 Okl. 213 (‘fa motion to direct a 
verdict in favor of defendant is sub- 
stantially equivalent to a demurrer to 
plaintiff's evidence’’). 

20. U.S.—Louisville, etc, R. Co. 
v. Woodson, 10 S.Ct. 628; 134 U.S. 14, 
33 L.Ed. 1032; Brownlee v. Mutual 
Ben. Health, etc., Assoc., 29 F.(2d) 71; 
Midland Valley R. Co. v. Bell, 242 F. 
803, 155 C.C.A. 391 [cert den 38 ‘S.Ct, 
12, 245 U.S. 653, 62 L.Ed. 532]; Nein- 
inger v. Cowan, 101 BF. 787, 43 C:C.A. 
20; Chicago Great Wee RiKtCo.2wi 
Healy, 86 F. 245, 30 C.C i 

Alaska. —Begenish v. Ghee 2 Alas- 
ka Soka 

Cal.—In re Lances’ Estate, 14 P. 
(2d) 768; Hunt v. United Bank, etce., 
Co. 29 P. 184, 210 Cal. 108; Butler- 
Veitch v. Barnard, 2a es 597, ite Care 
App. 509. 

D.C.—Ubhoff vy. Brandenburg, 26 
App.D.C. 3; Hardy v. Wise, 5 App. 
D.C. 108. See Hisinger v. E. J. Mur- 
phy Co., 48 App.D.C. 476 (recognizing 


Co.. v. Buffum, 
See Sorenson 


the rule). 
Fla.—Florida Central R. Co. v. Wil- 
liams, 20 So. 558, 37 Fla. 406. 


Tl. ~_ Hunter Ve Troup, 146 IN. ELS B2d) 


315 Tll. 293; Truman’s Pioneer Stud 
Farm v. Baker, 176 JllApp. 524; 
Hammond vy. Woodruft, Bcc. (Con 168 
Ill.App. 368; Udwin v. Spirkel, 136 
Tll. App. 155; McLean v. Dow, 125 Ill. 
App. 174. 


Ky.—Hobbs v. Ray, 96 S.W. 589, 29 
Ky.L. 999. 
Lowe AS 


689, 126 Me. 244. 
Md. —Newbold v. Hayward, 54 A. 
See Chapman v. Nash, 


67, 96 Md. 247. 
So eA LIS ered! VEOR (“The 
to the evi- 


prayer is a demurrer 
dence’’). 

Or.—Bergholtz v. Oregon City, 240 
Pen Zieloy Le Or Osan anes Hudelson v. San- 
ere -Swafford Corus eo 10 lala @rs 

Vt.—Brattleboro v. Carpenter, 158 
A. 73, 104 Vt. 158; Mason vy. Sault, 
108 A! 267%, 93° Vt. 412, 18 A.L.R. 1426; 
Bass v. Rublee, 57 A. 965, 76 Vt. 3D5. 

See Haff v. Adams, 59 P. LV, Gr Ariz: 
395 (“The motion for a peremptory 
instruction to the jury to return a 
verdict for the defendant is substan- 
tially the same as the common law 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Dyer . 


§ 367] - 


rer to the evidence, of the adverse party,21 being 
essentially?? the same in its practical?® and legal?4 
effect?® and nature?® in calling for the opinion of 
the court on the legal sufficiency of the proof,?7 
answering the same purpose as,?8 and taking the 
place occupied at common law by, such demurrer,?? 
which it has been said in some jurisdictions to have 
The right of the court to direct a 


superseded.*° 
verdict, touching the condition of 


rT) 


demurrer to the evidence’); Swan v. 
Liverpool, etc., Ins. Co., 52 Misc. 704, 
708 (“Such charges have been well 
likened to demurrers to the_ evi- 
dence’); Boyle v. Mountford, 270 P. 
537, 39 Wyo. 141 (so holding as to “a 
motion for judgment at the close of 
the plaintiff's case’’). 

Demurrer to the evidence see supra 
§§ 365-383. 

21. Brattleboro vy. Carpenter, 158 
A. 73, 104 Vt. 158; Mason v. Sault, 
108 A. 267, 93 Vt. 412, 18 A.L.R. 1426. 

22. Forgy v. Rapier Sugar Feed 
Co., 230 S.W. 534, 191 Ky. 416. 

23. Forgy & Wells v. Rapier Sug- 
ar Feed Co., 230 S.W. 534, 191 Ky. 416. 

24. Maki v. Murray Hospital, 
(Mont.) 7 P.(2d) 228; Barrett v. Ship- 
ley, 206 P. 430, 63 Mont. 152. 

25. U.S.—Tucker v. Baltimore, etc., 
RB. (Co;, 59. 9685 (8) CliCLA. “416. 

Colo.—E1 Paso County Land, etce., 
Co. v. Howell, 161 P. 293, 62 Colo. 211. 

Ill.—Provenzano v. Illinois Cent. R. 
Co., 263 Ill.App. 530; Wood v. Illi- 
nois Central R. Co., 167 TIll.App. 644. 

Mont.—La Bonte v. Mutual F., ete., 
Ins. Co., 241 P. 631, 75 Mont. 1; Long 


Meas hie GON, OO, LOM, So; 
Wagner v. Donald, 214 P. 1099, 67 
Mont. 114; Barrett v. Shipley, 206 P. 


430, 63 Mont. 152. 

N.J.—Allgeier v. Erie R. Co., 124 A. 
769, 100 N.J.Law 89; Cook v. Ameri- 
can Smelting & Refining Co., 122 A. 
743, 99 N.J.Law 81. 

N.C.—Rickett v. Southern R. Co., 31 
Se 49 Tol oN. Ca 2D bs 

W.Va.—Potts v. Union Traction 
Co, 83 Si. 918; 75) W.Va. 0212"" 3S0- 
wards v. American Car, ete., Co., 66 
S.E. 329, 66 W.Va. 266. 

{a] Defendant’s motion is in ef- 
fect a demurrer to plaintiff’s evidence. 
Ehrhardt v. Connecticut F. Ins. Co., 
219 I1l.App. 48; Puutio v. Roman, 245 
P5238, 16 Mont. 105; Melntyre. v. 
Northern: Pac; R. Col, 130..Pe 971; 456 
Mont. 43; Harris v. Lincoln Traction 
Co., 111 N.W. 580, 78 Neb. 681; Hay- 
ward v. North Jersey St. R. Co., 65 
A. 737, 74 N.J.Law 678, 8 L.R.A.N.S. 
1062; Nichols v. Raleigh-Wyoming 
eal «Cov, CWoV a.) 163i: S: B67. See 
American Shipping Co. v. Henderson, 
216 Ill.App. 175 (holding a motion by 


defendant at close of plaintiff's case, 


for a finding in his favor, in effect, a 
demurrer to. plaintiff's evidence); 
Klusemeier v. Hast St. Louis Bridge 
Co., 210 Ill.App. 5387; Furman Uni- 
versity v. Waller, 117 S.H. 356, 124 
S.c. 68, 33 A.L.R. 615 (holding that 
where defendant offers no evidence, 
his motion for direction of verdict is 
substantially a demurrer to plaintiff's 
evidence). 

[b] Plaintiff’s motion.—(1) It has 
been held, however, that there is a 
distinction between a demurrer to 
plaintiff's evidence and a directed ver- 
dict by the court in plaintiff's favor. 
Link v. Jackson, 139 S.W. 588, 158 
Mo.App. 63. (2) In order to sustain 
a demurrer to plaintiff's evidence for 
failure to make out a prima facie case 
it is not necessary for the court to 
pass on the credibility of plaintiff's 
witness, but it is not often where 
plaintiff has the burden of proof that 
the court can require the jury to find 
for plainti.:, for ordinarily the credi- 
bility of plaintiff's witnesses and any 
conclusions to be reached by drawing 
inferences from other facts are for 
the jury alone. Link v. Jackson, su- 


pra. 
Aprlicability of rules governing de- 


43 C.C.A. 20; 
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the evidenee, is 


murrers to evidence to determination 
of motion for directed verdict see in- 
fra text and notes 37-39. 

26. In re Easton’s Estate, 5 P.(2d) 
635, 118 Cal. 659. See Irwin v. Dole, 
52 P. 916, 7 Kan.App. 84 (stating that 
direction of a verdict “is the same in 
principle as sustaining a demurrer 
to the evidence”); Reyes de Lopez v. 
Succ. de Sainte Jeanne, 7 Porto Rico 
Fed. 647, 651 (stating, as to the two, 
law) “the principles are not dissimi- 
ar’), 

27. Sorenson v. Smith, 129 P. 157, 
13d PP. 1022, 65 Or. 78, 51 TAR.A.N-S. 


612, Ann.Cas.1915A 1127; Eberstadt 
v. State, 45 S.W. 1007, 92 Tex. 94; 
Woldert Grocery Co. v. Veltman, 


(Tex.Civ.App.) 83 S.W. 224. 

28. Pleasants v. Fant, 22 Wall. 
(U.S.) 116, 22 L.Ed. 780; Schuchardt 
v. Allen, 1 Wall. (U.S.) 359, 17 L.Ed. 
642; Parks y. Ross, 11 How. (U.S.) 
362, 13 L.Ed. 730; Midland Valley R. 
Co. v. Bell, 1242 F. 803,155 C.C.A. 391 
[eert den 38 S.Ct. 12, 245 U.S. 653, 62 
L.Ed. 532]; Chicago Great Western 
Ri i€o. 1v.) Healy,~ 8608." 245030) ©.ClA. 
11; Hathaway v. East Tennessee, 
etes Re Co; 29 Bi .4897) bttlinger vv. 
Collins, 2137 RP: 1002,-25 Arizs 115. 

29. Neininger v. Cowan, 101 F. 787, 
Cooper v. North Coast 
Power Co., 244 P. 665, 245 P. 317, 117 
Or. 652; Cooper v. North Coast Power 
Contr. CrlNtin Ore oo4. 

30. Louisville, etc., R. Co. v. Wood- 
Son, LOTS. Ct. 628; 134-U,S514, 33. 2. bd. 
1032; Pleasants v. Fant, 22 Wall. 
(U.S.) 116, 22 L.Ed. 780; Schuchardt 
Ve Aen, lee Wille aC Us.) 0,095 Let te alee 
Ed. 642; Parks v. Ross, 11 How. (U. 
S.) 362, 13 L.Ed. 730; Neininger v. 
Cowan, 101 F. 787, 43 C.C.A. 20; Hath- 
away v. East Tennessee, etc., R. Co., 
29 F. 489; Hardy v. Wise, 5 App.D.C. 
108; -Reyes de Lopez v. Succ. de 
Sainte Jeanne, 7 Porto Rico Fed. 647. 
See Sowards v. American Car, etc., 
Co., 66.S'H.- 329; 331,966 | WevVan. 266 
[quot Potts v. Union Traction Co., 83 
S.E. 918, 75 W.Va. 212, 214] (“A mo- 
tion for a direction to finda 
verdict is a substitute in mod- 
ern practice for the largely disused 
demurrer to evidence’’). 

“In many states the practice of di- 
recting a verdict has superseded the 
demurrer.” | Ettlinger v. Collins, 213 
P;1002, 1005,° 25, Ariz. 115. 

31. In re Easton’s Estate, 5 P.(2d) 
635, 118 Cal.App. 659. See Swan v. 
Liverpool, etc., Ins. Co., 52 Miss. 704, 
710 (stating that ‘fan instruction to 
the jury to find a particular verdict 
should never be given except where 
it would be proper to sustain a demur- 
rer to the evidence’’). 

32. Eberstadt v. State, 45 S.W. 
1007, 92 Tex. 94; Woldert Grocery Co. 
eh Batis (Tex.Civ.App.) 83 S.W. 

[a] Difference is practical in this, 
“that the defendant does not choose 
to withdraw his case from the jury, 
and rely upon the testimony already 
introduced, but exercises his option 
of calling for the judgment of the 
court upon the strength of the plain- 
tiff’s case, with the privilege, in case 
the decision is against him, of pro- 
ceeding to develop his defense to the 
plaintiff's action.” Eberstadt v. State, 
45 S.W. 1007, 1008, 92 Tex. 94. 

33. Louisville, etc., R. Co. v. Wood- 
son, 10 S.Ct. 628, 134 U.S. 14, 33 L.Ed. 
1032; Neininger v. Cowan, 101 F. 787, 
43, C.C. A. 20. 

34. Udwin vy. Spirkel, 136 Ill App. 
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absolutely the same as its right with respect to de- 
murrers to the evidence.*! There is, it has been said, 
merely a technical difference between such a mo- 
tion and such a demurrer,’? the former being less 
technical than the latter,?® but except as to techni- 
cal methods of procedure*+ motions for directed 
verdicts should be tested®® and, in the main,*® are 
governed?’ by practically?® the same rules as those 
which govern demurrers to the evidence,?® and are 


155, 
35. Pleasants v. Fant, 22 Wall. 
(U.S.) 116, 22 L.Ed. 780; Schuchardt 


v. Allen, 1 Wall. (U.S.) 359, 17 L.Ed. 
642; Parks v. Ross, 11 How. (U.S.) 
362, 13 L.Ed. 730; Midland Valley R. 
Cor Va Bell242°r 803, 155) C.€ A398 
feert den 38. S.Ct. 12, 245 U.S. 653; 
62 L.Ed. 532]; Chicago Great West- 
ern R. Co: v. Healy, 86 F. 245, 30 C.C. 
A. 11; Hathaway v. East Tennessee, 
ete.,, R. Co., 29 F. 489; HEttlinger v. 
Collins) 24:3: 4P5+1 002925) “Aviz.. 15: 

36. ‘Anderson vy. Cumberland Tel., 
ete., Co., 38 So. 786; 86 Miss. 341. 
See Smalley v. Rio Grande Western 
R. Co.) 98 P. Sit 315; 34. Utah 423 
(stating that “in a general sense” the 
motion is governed “by the same 
principles” as a demurrer to the evi- 
dence). 

37. Ala.—Cent. R. & Banking Co. 
v. Roquemore, 11 So. 475, 96 Ala. 236. 
See Freeman vy. Scurlock, 27 Ala. 407, 
411 (stating that the affirmative 
“charge can only be supported in 
cases, where, had the party in whose 
favor it was given demurred to the 
evidence, the judge might properly 
have sustained the demurrer’’). 

Cal.—In re Lances’ Bstate, 14 P. 
(2d) 768; Hunt v. United Bank, etc., 
Co., 291 P. 184, 210 Cal. 108: Butler- 
Veitch v. Barnard, 247 P. 597, 77 Cal. 
App. 509. 

Vee Vi JWise;, => SApp Dic; 

Fla.—E. E. Alley Co. v. Ball, 136 
So. 704; Gravette v. Turner, 81 So. 
476, 77 Fla. 311; Anderson v. South- 
ern) Cotton ‘Oil Co.,-74 So. 975, 73 Miaz 
432, L.R.A.1917E 715; Haile v. Ma- 
son Hotel & Investment Co., 71 So. 
540, 71 Fla. 469; Gunn vy. City of 
Jacksonville, 64 So. 435, 67 Fla. 40. 

Ill.—Uadwin v. Spirkel, 136 I1l.App. 


LSD: 
Ind.—Bilskie v. Bilskie, 122 N.E. 
436, 69 Ind.App. 695. 
Miss.—Anderson — vy. Cumberland 


Tel., etc., Co., 38 So. 786, 86 Miss. 341. 

Okl.—Myers v. Chamness, 245 P. 
879, 114 Okl. 220. 

Or.—Bergholtz v. Oregon City, 240 
P. 225, 116 Or. 18. See Quillen v. 
Schimpf, 291 P. 1009, 1015, 133 Or. 
581 (“Motions for, . . directed 
verdict have long been treated as de- 
murrers to the evidence’”’). 

And see cases supra notes 23-28. 

“The proper test as to whether the 
court should give the affirmative 
charge at last seems to be, would the 
court be justified in sustaining a de- 
murrer tc the evidence?’ Bromley 
v. Birmingham Mineral R. Co., 11 So. 
341, 344, 95 Ala. 397. 

38. In re Lances’ Hstate, (Cal.) 14 
P.(2d) 768; Hunt v. United Bank, 
etc: “Co 291 UPS 8422102 Cal eae. 
Butler-Veitch v. Barnard, 247 P. 597, 
it Call-App. 509; BE. #. Alley Cons. 
Ball, (Fla.) 186 So. 704; Gravette v. 
Turner, 81 So. 476, 77 Ela: 3113. An- 
derson v. Southern Cotton Oil Co., 74 
So. 975, 738 Fla. 432, L.R.A.1917H 715; 
Haile v. Mason Hotel, ete., Co., 71 So. 
540, 71 Fla. 469;. Gunn v. Jackson- 
ville, 64 So. 435, 67 Fla. 40; Bergholtz 
v. Oregon City, 240 P. 225, 116 Or. 18. 

39. See cases supra notes 36-38; 
and infra this note. 

“It may be given, and should on re- 
quest be given, whenever the court 
would sustain a demurrer to the evi- 
dence interposed by the party re- 
questing the instruction.” Tobler v. 
Pioneer Mining, etc., Co., 52 So. 86, 
98, 166 Ala. 482. 
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dealt with the same,*® for example, upon such mat- 
ters as the mode of viewing the evidence?! and its 
sufficiency ;4” but the required technicalities of the 
demurrer*® and the procedure incident thereto** 
have no place when the court is moved to direct 
a verdict. They are also, to some extent, held to 
be different in effect;4> thus, such a motion does 
not, like a demurrer to the evidence, operate to 
withdraw the case from the jury.*® In a jury case 
a motion for judgment because no evidence suffi- 
cient to prove the allegation of the complaint has 
been produced is equivalent to a demurrer to the 
evidence,** but in a suit where the trial is to the 
court without a jury it is not.*® 

[§ 368] 3. Object and Purpose.* The object of 
a demurrer to the evidence is not to substitute the 
judge for the jury as a‘trier of the facts;*® it is 
not to bring before the court an investigation of 
facts in dispute, nor to consider and weigh the 
force of testimony, and the presumptions and infer- 
ences arising from the evidence;°° but its object is 
to ascertain the law upon an admitted state of 
facts,®1 and to refer to the court questions of law 
arising from the facts ascertained. 

[§ 369] 4. Right To Demur. At the conclusion 
of plaintiff’s case defendant is not required to in- 
troduce any proof.®* He has in some jurisdictions, 
the option of making a motion to strike all the 
evidence of plaintiff from the case, demurring to 
the evidence, or awaiting the verdict of the jury.°4 
Also, where the propriety of a demurrer to a peti- 
tion is not clear the opposing party may await the 
conclusion of plaintiff’s evidence, when it may there- 
by become quite manifest that plaintiff has no cause 
of action, and the case may then be brought to a 


“The same rules obtain in the di- 
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of calling for the judgment of the 


[§§ 367-369 


close by a ruling of the court on demurrer;** and 
it has been held that the right to object on appeal 
to a counterclaim, which on its face appears to be 
a proper counterclaim, is preserved by a demurrer 
to the evidence thereto on the ground that the evi- 
dence disclosed the matters alleged as set-offs were 
not proper counterclaims against plaintiff, without 
having directed a demurrer or other pleading to the 
counterclaim.®® However the right to demur to the 
evidence is not stricti juris and should not be al- 
lowed when there is no colorable cause of demur- 
rer,°’ and is not permissible in a case tried on an 
agreed statement of facts.°* Also defendant’s de- 
murrer to the evidence is properly rejected where 
it is inconsistent with plaintiff’s prayer which is 
conceded.°® 

Jurisdictions in which demurrer to evidence em- 
ployed. The practice of demurring to the evidence 
was recognized at common law.®° In many states 
motions to exclude the evidence from the jury, or 
to direct a verdict, or to dismiss or compel a non- 
suit, have superseded the ancient practice of a de- 
murrer to the evidence,®! arid in at least one it has 
been said never to have prevailed.®? It is, however, 
an appropriate means for determining whether, as 
a matter of law, any recovery can be had or labil- 
ity fixed against defendant upon facts which are 
not disputed®* and is sanctioned by the courts of 
several jurisdictions.“4 The practice in the fed- 
eral court of claims, as regulated by the rules of the 
supreme court, does not allow a demurrer to the 
evidence.®® In Missouri, although the practice of 
giving an instruction to the jury in the nature of 
a demurrer to the evidence is often referred to as 
a demurrer to the evidence,®® there is no such thing 


So. 178, 64 Miss. 795; Bass v. Rublee, 


rection of a verdict as obtain on a|court upon the strength of the plain- | 57 A. 965, 966, 76 Vt. 395. 

demurrer to the evidence.” Cooper v. | tiff’'s case, with the privilege, in case 53. H. A. Seinsheimer Co. v. 

Flesner, 103 P. 1016, 1019, 24 Okl. | the decision is against him, of pro- | Greenaway, (Va.) 166 S.B.- 539. 
ceeding to develop his defense to the 54.°H. <A. Seinsheimer Co. vy. 


47, 23 L.R.A.N.S. 1180, 20 Ann.Cas. 
29 plaintiff's 


action.” 


Eberstadt  v. 


40. Potts v. Union Traction Co., 83 
S.E. 918, 75 W.Va. 212; Sowards v. 
American Car & Foundry Co., 66 S.E. 
329, 66 W.Va. 266. 

41. Bass v. Rublee, 57 A. 965, 76 
Vt 1395, 

42. Butcher v. Sommerville, 67 S. 
BH. 726, 67 W.Va. 261. 

43. Bass y. Rublee, 57 A. 965, 76 
Vtes95: 

44. Bass v. Rublee, supra. 

la] Time cf application.—‘‘The 
chief points of’ difference between 
such motion and demurrer are the 
stage of the proceedings at which 
each is available, and the consequenc- 
es resulting from deferring the mo- 
tion to exclude.” Potts v. Union 
geo, Co., 83 S.E. 918, 75 W.Va. 

2. 

45. See cases infra note 46. 

46. Miss.—Swan v. Liverpool, etce., 
Ins. Co., 52 Miss. 704. 

Ohio.—Canton vy. Pryke, 26 Ohio 
Cir.Ct.N.S. 465. : 
" Tenn.—Sprankle v. 
Tenn.Civ.A, 515. 

Tex.—Eberstadt v. State, 45 S.W. 
1007, 92 Tex. 94; Woldert Grocery.Co. 
v. Veltman, (Civ.App.) 83 S.W. 224. 

And see infra § 416. 

“The difference between the demur- 
rer to the evidence and the motion 
to instruct a verdict for the defend- 
ant is technical, it is true, but it is 
still a practical difference in this: 
That the defendant does. not choose 
to withdraw his case from the jury, 
and rely upon the testimony already 
introduced, but exercises his option 


Meyernick, 4 


State, 45 S.W. 1007, 1008, 92 Tex. 94 
[quot Woldert Grocery Co. v. Velt- 
man, (Tex.Civ.App.) 83 S.W. 224]. 

Demurrer to evidence as withdraw- 
ing case from jury see infra § 374. 

47. Inre Peters’ Estate, 215 P. 128, 
73° Colo, 271. 

48. In re Peters’ Estate, 215 P. 128, 
73) COlO NA er Proctor Ve) Smiths. ( hex 
Civ; App) 299) SW. 663%." Stair v. 
Smith, (Tex.Civ.App.) 299 S.W. 660. 
But see National Union Fire Ins. Co. 
v. Minas Furniture Co., 158 N.E. 248, 
86 Ind.App. 358 (holding, in a suit to 
reform an insurance policy in which 
the cause was submitted to the court 
for trial, that a motion for judgment 
on the evidence is equivalent to a de- 
murrer to the evidence). 

49. Shaw v. White, 28 Ala. 6387; 
Bryan v. State, 26 Ala. 65; Horner v. 
Speed, 2 Patt.&H. (Va.) 616; Miller 
v. Franklin Ins. Co., 8 W.Va. 515. 

50. Fowle v. Alexandria Common 
Council, 11 Wheat. (U.S.) 820, 6 L.Ed. 
484; Western Assur. Co. v. Mayer, 
2 So. 173, 64 Miss. 795; Bass v. Rub- 
lee, 57 A. 965, 76 Vt. 395. 

51. U.S.—Fowle v. Alexander, 11 
Wheat. 320, 6 L.Hd. 484. 

Ala.—Shaw v. White, 28 Ala. 6387; 
Bryan v. State, 26 Ala. 65. 


Fla.—Mugge v. Jackson, 39 So. 157, 
50 Fla. 235. 
are tt ee v. Speed, 2 Patt.@H. 


W.Va.—Miller v. Franklin Ins. Co., 
8 W.Va. 515. , 

52. Fowle vy. Alexandria Common 
Council, 11 Wheat. (U.S.) 320, 6 L. Ea. 
484; Western Assur. Co. v. Mayer, 2 


eee 
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Greenaway, supra. 

Right to move for: 

Directe ” verdict see infra § 419. 
Dismissal or nonsuit see infra § 

55. Van Deren v. Heineke & 
252°P. 459, 122 Kan. 215. 

56. McComas v. Amsden 
Coy 272 B.. 835, 134) OK), 169. 

57. Jones v. Ireland, 4 Iowa 68; 
Trout v. Virginia, ete, R. Co., 283 
Gratt. (64 Va.) 619. 

58. Bridgeport Wooden-Ware Mfg. 
Co, v. Louisville & N. R. Co., 53 S.W. 
739, 103 Tenn. 490. 

59. Kelso v. Rice, 126 A. 93, 146 
Md. 267. 

60. Garrett v. Reid-Cashion Lana 
& Cattle Co., 272 P. 918, 34 Ariz. 482 
[reh den 270 P. 1044, 84 Ariz. 245). 

61. Motion to: 

Direct verdict see infra §§ 415-4581. 
Dismiss or to compel nonsuit see in- 

fra §§ 388-414. 

Exclude evidence see infra §§ 384— 


390. 
Gor 


Lumber 


62) Hall ©i)@oi v.Bardiin, 2 
255, 265, 33 Wyo. 92. seanegee 

63. Hopkins v. Nashville, etc. ; 
(Tenn.) 34 S.W. 1029, 32 LRA oer 

64. Garrett v. Reid-Cashion 3 
& Cattle Co., 272 P. 918, 34 Apes 
[reh den 270 P. 1044, 84 Ariz. 245]; 
Hopkins v. Nashville ¢., OLCE, WEoyne 
(Tenn.) 34 S.W. 1029, 32 L.R.A. 354. 
See also cases infra §§ 365-383. 

65. Smitheman vy. Unit 
48 CLC]. 449. o8 Sia 

66. Proctor vy. Garman, 218 S.W. 
910, 203 Mo.App. 106. See also Amer- 
ican Car & Foundry Co. v. Kettel- 
hake, 35 S.Ct. 355, 236 U.S. $11, 59 L. 
Ed. 594 [aff 153 S.W. 552, 171 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 369-371] 


as a common-law demurrer to the- evidence.*? 
Puerto Rico it has been said that the practice as to 
a demurrer to the evidence is so unfamiliar to the 
bar that the court will not enforce it,°’ but will 
proceed to get at the same result by letting defend- 
ant either move to dismiss, as under the Puerto 
Rico practice, or move for a direction of verdict as 
under the more usual federal practice.®® 

Either party may demur to the 
evidence introduced’ by his adversary in support 
However, although 
in some jurisdictions it is held that one having the 
burden of proof may demur to the evidence,’! as 
a general rule the party upon whom the burden 
of proof rests cannot demur to the evidence of the 
other party, for he cannot assume that he has made 


Who may demur. 


of the affirmative of an issue.7° 


App. 528] (in which it was said that, 
under the Missouri practice, requests 
for peremptory instructions to find 
for defendant are usually referred to 
as demurrers to the evidence). 

[a] Under Missouri practice, a de- 
murrer to the evidence consists of 
a peremptory instruction to the jury 
to find for a party. Thompson v. 
Main St. Bank, (App.) 42 S.W.(2d) 
56. 

Motion to instruct in the nature of 
a demurrer to the evidence see infra 
§§ 415-458%. 

67. Leahy v. Winkel, (Mo.App.) 
251 S.W. 483; Proctor v. Garman, 218 
S.W. 910, 203 Mo.App. 106. 


68. Vallon v. P. J. Carlin Con- 
struction Co., 7 Porto Rico Fed. 75. 
Coopeyv allontavuwee:o)..-Carlin: Con- 


struction Co., supra. 

70. U.S.—Pickel v. 
676, 10 Biss. 230. 

Ala.—Gluck v. Cox, 8 So. 161, 
Afarr3 31s 

La.—Durnford v. Johnson, 2 Mart. 
306. 

Miss.—Stiles v. 
469. 

Okl.—MeComas vy. Amsden Lumber 
Con 272 PR. $35,134 OkAT 169. 

Tex.—Booth v. Cotton, 13 Tex. 359; 
Mitchell & Mitchell v. Wright, 4 Tex. 
283; Towner v. Sayre, 4 Tex. 28. 

Va.—Johnson vy. Chesapeake, 
Be Co., 2168: 2.) 28:8)5919Var 17a. 

W.Va.—Finance Co. of America v. 
Bailey, 146 S.E. 723, 106 W.Va. 651; 
Reiniger v. Piercy, 86 S.H. 926, 77 
W.Va. 62; Shaw v. Upshur County 
Ct., 4 S.H. 489, 30 W.Va. 488; Pea- 
body Ins. Co. v. Wilson, 2 S.E. 888, 29 
W.Va. 528. 

[a] Thus (1) where plaintiff has 
fully sustained his contentions by 
proof, he may demur to defendant's 
evidence in support of affirmative de- 
fenses. Reiniger v. Piercy, 86 S.E. 
926, 77 W.Va. 62. (2) Where defend- 
ant pleads a proper counterclaim 
plaintiff does not waive his right to 
challenge the correctness thereof by 
not filing a demurrer or motion to 
strike, but may file a demurrer to the 
evidence on the ground that the evi- 
dence of defendant failed to sustain 
the allegations of his counterclaim. 
McComas v. Amsden Lumber Co., 272 
P. 835, 134 Okl. 169. 

71. Bonos v. The Ferries Co., 75 S. 
BW. 126, 113 Va. 495, 496. 

“The fact that the demurrant has 
the burden of proof to carry does not, 
we think, affect the question. It im- 
poses upon him an additional burden. 
It renders a successful resort to the 
demurrer to the evidence more diffi- 
cult, but we are at a loss to perceive 
how the demurree can suffer any prej- 
udice by reason of that fact.” Bonos 
v. The Ferries Co., supra. 

72. Pickel v. Isgrigg, 6 F. 676, 10 
Biss. 230; Middleton v. Com., 1 Litt. 
(Ky.) 347; Goodman & Lucas v. Ford, 
23 Miss. 592; Reiniger v. Piercy, 86 
S.E. 926, 77 W.Va. 62; Bennett v. Per- 
kins, 35 S.E. 8,.47 W.Va. 425. 

73. Campbell v. Strong, 4 F.Cas, 
No. -2,867a, Hempst. 265; Dunlap 


Goan: 
90 


Isgrigg, 


Inman, 55 Miss. 


etc., 


'108 Tenn. 1; 
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In [ out his case.72 


evidence.‘ 4 


Prinune, Co. vs Ryan, 119) Ae 71451975 
Pa. 556; Proprietary v. Ralston, 1 
Dall (Pan) Ass Te ds 183 

74. Marland Refining Co. v. Lewis, 
264 Ill.App. 163; Hart v. Calloway, 
2 Bibb (Ky.) 460; Clow v. Plummer, 
48 N.W. 795, 85 Mich. 550: Hinchman 
v. Weeks, 48 N.W: 790, 85° Mich. 535; 
Sands v. Southern R. Co., 64 S.W. 478, 
Summers v. Louisville, 
etc., R. Co., 35 S.W. 210, 96 Tenn. 459. 

[a] After defendant has offered 
evidence.—(1) The court may prop- 
erly refuse to allow him to withdraw 
it and demur to plaintiff’s evidence. 
Catlin, Peeples & Co. v. Gilder’s Ex’rs, 
3 Ala. 5386. (2) <A party holding the 
negative of the issue cannot, after 
introducing repellant testimony, de- 
mur to the evidence and compel his 
adversary to join in the demurrer. 


Marland Refining Co. v. Lewis, 264 
Ill.App. 163. ’ , 
[b] Defendant must rest case.—A 


defendant cannot demur to plaintiff’s 
testimony, unless he also rests his 
Brown v. Lewis, 92 P. 1058, 50 


358. 
. McCreary v. Fike, 2 Bilackf. 
(Ind.) 374; Arnold v. C. Hoffman & 
Son Milling Co., 143 P. 413, 93 Kan. 54; 
Burton v. Brashear, 3 A. K. Marsh. 
(Ky.) 276; Cooley v. Galyon, 70 S.W. 
607, 109 Tenn. 1, 97 Am.S.R. 8238, 60 
RAL Soe Contra Skilliman  v. 
Jones, 3 Mart.N.S. (la.) 686. 

fa] Direct examination of plain- 
tiff’s witness.—That defendant elicit- 
ed from plaintiff's witness at an end 
of the cross-examination testimony in 
support of the defense does not pre- 
clude him from challenging the suffi- 
ciency of plaintiff’s testimony by de- 
murrer, or the court from deciding 
whether plaintiff's evidence was suffi- 
cient to establish a cause of action. 
Arnold v. C. Hoffman & Son Milling 
Co.,7 1438"P. 413, 93: Kan. 54. 


fe 76. Tierney v. Frazier, 57 Tex. 
a7. 
77. Ill.—Rockhill Vv. Congress 


Hotel Co., 86 N.E. 740, 237 Ill. 98, 22 
L.R.A.N.S. 576; Creach v. Taylor, 3 
2 ilike 

Mass.—Golden 120 
Mass. 336. 

Mo.—Thompson vy. Main St. Bank, 
(App.) 42 S.W.(2d) 56. 

Tenn.—Summers v. Louisville, etc., 
R.» Co., 35 S.W. 210, 96-Tenn. 459: 

Va.—Green vy. Judith, 5 Rand. (26 
Vane 

W.Va.—Ashley v. Tri-State Lumber 
Co., 91 S.H. 813, 79 W.Va. 726. 

[a] Waiver of requirement.— 
Where defendant’s oral demurrer to 
evidence was filed, and plaintiff, with- 
out objection, joined therein, and a 
certificate of the evidence properly 
certified by judge was subsequently 
filed, requirement that demurrer be in 
writing was waived, and the court of 
appeals will consider case as.though 
demurrer had been formally entered. 
Ashley v. Tri-State Lumber Co., 91 
S.E. 813, 79 W.Va. 726. 

[b] In Oklahoma it is sufficient, 
in the absence of objection thereto, 
if the demurrer to the evidence is 


v. Knowles, 


[§ 370] 5. Time for Demurrer. 
cannot be made until all of plaintiff’s proof is 
heard;7* but according to the weight of authority, 
it should be interposed at the close of plaintiff's 
The demurrant may, however, cross- 
examine plaintiff’s witnesses.7° 
demurrer is a waiver of the objection that the de- 
murrer was not interposed in time.?® 

[§ 371] 6. Form and Requisites of Demurrer. 
demurrer to the evidence must be in writing.*? 
utory provisions requiring grounds of demurrer to 
evidence to be submitted in writing at the con- 
clusion of the evidence and before the jury retires 
have been held mandatory,’ but, in some jurisdic- 
tions, it is sufficient if the statement of the grounds 
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The demurrer 


A joinder in the 


A 
Stat- 


dictated by the attorney to the court 
reporter and included by the latter in 
his notes of the trial, and afterwards 
transcribed and made a part of the 
case made. Hargrove v. Bourne, 150 
P. 121, 47 Okl. 484. 

78. Black vy. Daughtry, 107 S.E. 
694, 130 Va. 24; Atlantic Coast Line 
R. Co. v. Warrington, 106 S.E. 341, 129 
Va. 331; Virginia Iron Coal & Coke 
Co. v. Asbury’s Adm’r, 86 S.E. 148, 
117 Va. 683; Saunders v. Southern Ry. 
Co., 84 S.H. 650, 117° Va. 396; Me- 
Menamin v. Southern Ry. Co., 80 S.E. 
596, 115) Va. 82:2: 

[a] Statement of grounds held 
sufficient.—Grounds of demurrer to 
evidence, in action for death of an 
employee, that it does not show em- 
ployer’s negligence, but shows de- 
cedent’s contributory negligence, as- 
sumption of risk, and violation of 
statute. Virginia Iron Coal & Coke 
Co. v. Asbury’s Adm’r, 86 S.E. 148, 
117 Va. 683. 

[b] Statement of grounds held in- 
sufficient.—(1) Where the ground or 
grounds of demurrer to the evidence 
stated in tthe trial court are broad 
enough, when considered in the light 
of the facts and circumstances of the 
case, to embrace more than one 
ground, and no particular ground or 
grounds is or are specifically stated as 
relied on. Black v. Daughtry, 107 S.E. 
694, 130 Va. 24. (2) Where it could 
have any one of three meanings. 
Black v. Daughtry, supra. (3) Inac- 
tion for breach of contract to pur- 
chase land by vendor, who, on pur- 
chase of property, because of domes- 
tic trouble and to avoid having his 
wife sign deed, had caused the land 
to be conveyed to a third person, who 
had agreed to hold title as a matter 
of accommodation to vendor, where 
the demurrer to the evidence, was on 
the ground that vendor “has never 
been in a position to give such title 
to the said property unto the said de- 
fendant as he obligated himself to 
give,” was insufficient, in that it was 
not explicit as to what title it was 
claimed the vendor had obligated him- - 
self to give, or as to what position it 
was claimed vendor should have been 
in, in order to give such title, since, 
it could have meant that vendor could 
not give legal title because he did not 
himself acquire it, or that the con- 
tract had been to give good title by 
deed from third person, and that deed 
to third person had conveyed no title, 
or that vendor could not give title by 
conveyance to third person, because 
such conveyance would have left out- 
standing the contingent dower right 
of vendor’s wife, even if the deed to 
the third person conveyed legal title. 
Black v. Daughtry, supra. 

[ec] Particularity of statement.— 
(1) The degree of particularity with 
which a demurrer to evidence must 
state the ground thereof depends to 
some extent on the character of the 
case. McMenamin yv. Southern Ry. 
Co-, 80 8S. 696, 215° Vai 822. (2) 
The grounds of demurrer must be 
stated with reasonable’ certainty. 
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of the demurrer is in the language of the statute.7® 
A demurrer to evidence should state facts.5° 
must definitely state what facts favorable to the 
adverse party the evidence tends to establish,*! and 
not merely the evidence conducive to proving such 
Judgment will not be rendered on a loose 
and uncertain statement of facts in the demurrer, 
even though there be a joimder, but the court will 
set aside the demurrer and award a venire de novo.** 
However, the evidence need not be set out in de- 
tail,S* and, where it is plain and direct, 1t is not 
necessary to state the inferences deducible there- 
from,*® nor is it necessary to specify in what particu- 
lars the evidence is insufficient to warrant a judg- 
Written portions of the evidence are suffi- 


2 


facts.8? 


ment.®® 


Saunders v. Southern Ry. Co., 84 S.E. 
650, 117 Va. 396; McMenamin sv. 
Southern Ry. Co., supra. (3) It is 
enough that the demurrer fully ad- 
vises demurree of demurrant’s con- 
tention. Bonos v. The Ferries Co., 75 
S.E. 126, 113 Va. 495. (4) A discus- 
sion of the evidence and specific rea- 
sons for each ground relied on are 
not required. Virginia Iron Coal & 
Coke Co. v. Asbury’s Adm’r, 86 S.E. 
148, 117 Va. 683. 

_{d] Object of statute.—(1) To re- 
quire demurrant to give notice in 
writing of the grounds or causes of 
demurrer which he intends to rely on. 
Black v. Daughtry, 107 S.B. 694, 130 


Va. 24; McMenamin v. Southern Ry. 
Co., 80 S.H. 596, 115 Va. 822. (2) To 
prevent demurrant from assigning 


grounds of demurrer in the appellate 
court wholly different from those re- 
lied on in the trial court. Black v. 


Daughtry, supra; McMenamin  v. 
Southern Ry. Co., supra. (3) The 
chief object is to prevent demurree 


from being taken by surprise. Vir- 
ginia Iron Coal & Coke Co. v. Asbury’s 
Adm’r, 86 S.E. 148, 117 Va. 683. 

[e] Essential to court’s jurisdic- 
tion.—The court is without jurisdic- 
tion to consider the demurrer, un- 
less the grounds are stated, whether 
there are one or more grounds of de- 
murrer, and although the grounds are 
known to and understood by demur- 
ree. Black v. Daughtry, 107 S.E. 694, 
130 Va. 24; Saunders v. Southern Ry. 
Co.,08 4 Sm. 6505, DN Via. 896") But isce 
Newberry v. Watts, 82 S.E. 703, 116 
Va. 730, 732 (holding that, ‘‘while it 
is the better practice in all, and in- 
dispensably necessary in some, cases 
to state the grounds of the demur- 
rer... ~ it would be sticking in 
the letter and violating the spirit of 
the statute where there is only one 
controverted question in the case, and 
no other could arise on the demurrer 
to the evidence, to hold that such fail- 
ure would be ground for reversal’). 

[f] Prejudice to demurree.—It is 
immaterial whether demurree has 
been prejudiced by the failure of de- 
murrant to state the grounds of his 
demurrer in writing. Black v. Daugh- 
try, 107 S.E. 694, 130 Va. 24; Saunders 
v. Southern Ry. Co., 84 S.E. 650, 117 
Wa. 396: 

{g¢] Waiver of requirement.—(1) 
The submission in writing of grounds 
of demurrer to the evidence at the 
conclusion of the evidence and be- 
fore the jury retires, may be waived 
by agreement between the parties. 
Atlantic Coast Line R. Co. v. War- 
rington, 106 S.H. 341, 129 Va. 3381. 
(2) Such agreement, being in deroga- 
tion of the statute, must be clearly 
established. Atlantic Coast Line R. 
Co. v. Warrington, supra. (3) Plain- 
tiff, by failure to demand that defend- 
ant file the grounds of the demurrer 
to the evidence 
the evidence and before the jury re- 
tired, as required by statute, and by 
expressly agreeing that the argument 
on the demurrer should be in writing 


at the conclusion of’ 
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It | thereto.§7 


and filed later, did not by implication 
waive the filing of the grounds at the 
time required by such statute. At- 
lantic Coast Line R. Co. v. Warring- 
ton, supra. (4) Failure of plaintiff 
to object to the grounds of demurrer 
alleged and refusal to join therein is 
not a waiver of defendant’s obligation 
to specifically state the grounds. Mc- 
Menamin v. Southern Ry. Co., 80 S.E. 
596, 115 Va. 822. 

Necessity that demurrer to evi- 
dence be special in order to be avail- 
hier on appeal see Appeal and Error 

749. 

Refusal to allow amendment to 
grounds of demurrer to evidence as 
Pence error see Appeal and Error 

79. Hargrove v. Bourne, 150 P. 121, 
47 Okl. 484. 

[a] Thus a demurrer to the evi- 
dence may be interposed and filed 
upon the ground that no cause of 
action or defense is proved. Har- 
me Vii (BOUENEC OL 50) MPa 2a AG A Oks). 


80. Western Assur. Co. v. Mayer, 
2 So. 1738, 64 Miss. 795. 

81. I1].—Rockhill Vv. Congress 
Hotel Co., 86 N.H. 740, 237 Ill. 98, 22 
L:R.A.N.S. 576; Creach v. Taylor, 3 
Till. 277; Indianapolis, ete: Rw Co. v. 
Link, 10 Ill.App. 292. 

Ind.—Strough v. Gear,. 48 Ind. 100. 

Md.—Parr v. City Trust, etc., Co., 
Oo Ate O29 De Vide u2iOMs 

Mass.—Copeland v. New England 
Ins. Co., 522). Pick..,13 5; . 

a eae Omer Os v. Underhill, 7 Hill 
vo . 

Tenn.—Bridgeport W ooden-Ware 
Mfg. Co. v. Louisville, ete., R. Co., 53 
S.W. 739, 103 Tenn. 490. 

Va.—Newport News & Old Point 
Ry. & HWlectriec Co. v. Nicolopoolos, 63 
S.E. 443, 109 Va. 165; Taliaferro v. 
Gatewood, 6 Munf. (20 Va.) 320. 

[a] Omission of material fact.— 
If, by mistake or otherwise, a ma- 
terial fact is omitted, which the court 
judicially knows to exist, the demur- 
rer will be set aside for uncertainty. 
Taliaferro v. Gatewood, 6 Munf. (20 
Va.) 320. 

[b] In Florida a demurrer to evi- 
dence should set forth all evidence in- 
tended to be admitted thereby. Wal- 
ton Land & Timber Co. v. Louisville 
& N. R. Co., 72 So. 485, 72 Fla. 66. 

82. Mugge v. Jackson, 39 So. 157, 
50 MMas2385; “Creach vy. Taylor, 3) Ill. 
277; Dormady v. State Bank, 3 Ill. 
236; Western Assur. Co. v. Mayer, 
2 So. 173, 64 Miss. 795, 797; Waul v. 
Kirkman, 27 Miss. 823. 

“Tt [demurrer to evidence] should 
admit whatever the jury may reason- 
ably infer from the evidence, and not 
merely the testimony or cirecumstanc- 
es which may form a basis of coneclu- 
sion.” Western Assur. Co. v. Mayer, 
supra. 

83. -Ingram vy. Jacksonville St. R. 
Co., 30 So. 800, 43 Fla. 324; Fee v. 
Florida Sugar Mfg. Co., 18 So. 853, 
36 Fla. 612; Higgs v. Shehee, 4 Fla. 
382; Taliaferro v. Gatewood, 6 Munf. 
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ciently incorporated in the demurrer by reference 
Although in a few jurisdictions the 
evidence on both sides should be inserted in the de- 
murrer,®* and a demurrer which refers only to the 
plaintiff's evidence instead of to all the evidence 
is bad in form,’® as a general rule evidence of de- 
murrant should not be inserted in the demurrer. 
This is because the court cannot consider it for any 
purpose in passing on the demurrer.°® 
rer need not state that the evidence set forth is all 
that was offered.°? 

[§ 372] 7. Joinder in Demurrer.®? There must be 
a joinder in demurrer before the court has author- 
ity to pass thereon,®? and it is reversible error to 
render judgment on a demurrer where there has 


The demur- 


(20 Va.) 320. 

84. Hargrove v. Bourne, 150 P. 121, 
47 Okl. 484. = 

85. Ditto & Lansdale v. Ditto’s 
Adm ’rs, 4 Dana (Ky.) 502. 

sé. Artenberry v. Southern R. Co., 
52 S.W. 878, 103 Tenn. 266. 

87. Baker v. Baker, 69 Ind. 399. 

88. Newport News, etc., R., ete., 
Co. v. Nicolopoolos, 63 S.E. 443, 109 
Va. 165; Green v. Judith, 5 Rand. 
(26 Va.) 1; Childers v. Deane, 4 Rand. 
(25 Va.) 406; Hyers v. Wood, 2 Call 
(6 Va.) 574; Hyers-v. Green, 2 Call 
(6 Va.) 555; Ashley v. Tri-State Lum- 


ber Co; 91)S.B.- 813; 79 "W.Va. 726; 
Garrett v. Ramsey, 26 W.Va. 345; 
Miller v. Franklin Ins. Co., 8 W.Va. 


515; Muhleman y. National Ins. Co., 
6 W.Va. 508. 

[a] Detail of statement required. 
—(1) The practice of inserting in de- 
murrers to evidence the proceedings 
at the trial verbatim is not to be com- 
mended, on account of the unneces- 
sary expense to litigants and the un- 
necessary labor it imposes upon 
courts in the examination of cases, 
but the old practice of stating the 
substance of the material oral evi- 
dence is the better one. Newport 
News & Old Point Ry. & Electric Co. 
v. Nicolopoolos, 63 S.E. 443, 109 Va. 
165. (2) The party demurring is 
not required to have the notes, taken 
and transcribed by his own stenogra- 
pher, copied and made a part of the 
demurrer, but need only have the evi- 
dence correctly stated. Newport 
News & Old Point Ry. & Electric Co. 
v. Nicolopoolos, supra. 

S92. County Com’rs of Prince 
George’s County v. Timmons, 133 A. 
322, 150 Md. 511. 

990. Fowle v. Alexandria, 11 Wheat. 
(U.S.) 320, 6 L.Ed. 484; Reynolds v. 
Baldwin, 93 Ind. 57; Ruddell v. Tyner, 
87 Ind. 529;, Plant v. Edwards, 85 Ind. 
588; Fritz v. Clark, 80 Ind. 591 [overr 
Baker v. Baker, 69 Ind. 399; Thomas 
v. Ruddell, 66 Ind. 326, and disappr 
dictum in Strough v. Gear, 48 Ind. 
100]; Woodgate v. Threlkeld, 3 Bibb 
(Ky.) 527; Hart v. Calloway, 2 Bibb 
(Ky.) 460. 

[a] Early practice.—The old prac- 
tice was, where there was a demurrer 
to the evidence, for the court to or- 
der a note of the evidence to be taken, 
which was signed by counsel on both 
sides, and the demurrer was affixed to 
the postea. Lindley v. Kelley, 42 Ind. 
294, 298. 

91. Adkins v. Fry, 18 S.E. 737, 38 
W.Va. 549. 

$2. Harmless error in refusing to 
compel joinder in demurrer see Ap- 
peal and Error § 3006. 

Presumption on appeal as to joinder 
in demurrer to evidence see Appeal 
and Error § 2708. 

Waiver of objection as to time of 
demurrer see supra § 370. 


93. U-S\—Pickel ‘vy. Isgerigsg, “6 
676, 10 Biss. 230. 
Mass.—Golden v. Knowles, 120 


Mass. 336. 
Miss.—Dozier vy. Anstill, 16 Miss. 


Yor latér cases, developments and changes in the law see Annotations, same title and section number, 


§§ 372-374] 


been no joinder therein.°* Whether the court shall 
compel a joinder in demurrer is a matter within its 
diseretion.°® This discretion, however, is not an 
arbitrary but a judicial diseretion, the exercise of 
which is subject to review.°* A person cannot be 
compelled to join in,a demurrer unless it is re- 
dueed to writing®* and a statement of the evidence 
set out therein,®® nor can it be compelled in those 
jurisdictions where the grounds of demurrer must 
be stated in writing, until the grounds thereof have 
been so stated.°® Where the evidence is all mat- 
ter of record as in writing, unless it is very clearly 
sufficient, the court will compel a joinder,! because 
the facts which it proves are certain and cannot be 
varied. Parol evidence is sometimes certain and 
no more admitting of any variance than a matter in 
writing.*® Soif the evidence, although parol, be clear 
and uncontradicted, a party has the right to demur 
to it, and his adversary should be compelled to 
join;* but, in the case of parol evidence which is 
loose and indeterminate or circumstantial, unless de- 
murrant distinctly admits of record every fact which 
the evidence fairly tends to establish, or which may 
fairly be inferred from it, the other party will not 


528. 3. 
Porto Rico.—Vallon vy. P. J. Carlin 

Constr. Co., 7 Porto Rico Fed. 75. 
Tex.—Booth v. Cotton, 13 Tex. 359. 4, 


ter, 2 H.Bl. 
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Peabody Ins. Co. v. Wilson, 2 S. 
E. 888, 29 W.Va. 528; 
187, 126 Reprint 499. 
Ind.—Shields 
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be required to join in the demurrer,® and, if there 
should be such a joinder without such admission, 
Jeaving the facts unsettled and indeterminate, it is 
sufficient reason for refusing judgment upon the de- 
murrer.® It has been said that if evidence be given 
on both sides, and be complicated and conflicting, 
the court will not compel a joinder.? If the demuree 
refuses to join, except on terms which the court 
disapproves, the court will direct a verdict against 
him.* By joining in the demurrer the opposite party 
admits that the evidence is correctly set out,® and 
the court will infer what the jury might infer.?° 

[§ 373] 8. Withdrawal of Demurrer. After a 
party has filed a demurrer to the evidence and be- 
fore any joinder therein by the other party, the court 
may permit a withdrawal of the demurrer.'! On a 
showing such as would entitle a party to a new trial 
if the verdict of the jury was against him the trial 
court has jurisdiction to set aside a demurrer to the 
evidence joined in by demurree and award him a 
new trial.12 
- [§ 374] 9. Operation and Effect. The effect of a 
demurrer to the evidence is to take from the jury and 
refer to the court the application of the law to the 


the evidence conduces_ to 
Western Assur. Co. v. Mayer, 
173, 64 Miss. 795, 797. 

[a] Admission to be effective must 


prove.” 


Gibson v. Hun- 2 So. 


Vv. Arnold, 1 


[a] Presumption as to joinder.—| Blackf. 109. _ | be of the facts, and not merely the 
Where the record shows that the de- Ky.—Burton vy. Brashear, 3 A. K.| evidence from which their existence is 
murrer was argued by counsel for] Marsh. 276. : inferable. Smitheman v. U. S., 48 Ct. 
both sides and the court pronounced PA RN rE v. Whitfield, 82 N.C. | Cl. 449. 
judgment thereon without objection, ‘ ; b In Virginia (1) although the 
it will be presumed that there was a Tenn.—King v. Cox, 151 S.W. 58, uence is pininiy Notes phe ane 
formal joinder, or that it was waived. | 126 Tenn. 553. demurring joinder may be compelled 


Gluck v. Cox, 8 So. 161, 90 Ala. 331. 

{b] Correct practice requires that 
there should be joinder in demurrer. 
Booth v. Cotton, 13 Tex. 359. 

94 Fowle v. Alexandria Common 
Council, 11 Wheat. (U.S.) 320, 6 L.Ed. 
484; Dozier v. Anstill, 16 Miss. 528. 

95; s. 

565, 3 L.Ed. 440. 

Ala.—Brandon vy. Planters’, 
Bank, 1 Stew. 320, 18 Am.D. 48. 

Fla.—Mugge v. Jackson, 39 So. 157, 
50 Fla. 235; Morrison v. McKinnon, 
W2eW lan 552. 

Ky.—Walker v. Kendall, Hard. 404. 

Pa.—Maus v. Montgomery, 11 Serge. 
&R. 329. 
a State University v. Snyder, 42 
S.E. 337, 100 Va. 567. 

[a] Where party may properly in- 
sist on his demurrer, a joinder will be 
required. Johnson v. Chesapeake, 
Cb. a COm 21 AS 23 8) ob mvieolia es 
Peabody Ins. Co. v. Wilson, 2 S.E. 888, 
29 W.Va. 528. 

Discretion of trial court as con- 
trolling allowance or denial of de- 
murrer to evidence see Appeal and 
Error § 2812. 

96. State University v. Snyder, 42 
S.B. 337, 100 Va. 567; Rohr v. Davis, 
9 Leigh (36 Va.) 30. 

97. Ashley vy. Tri-State Lumber 
Co., 91 S.E. 813, 79 W.Va. 726. 

98. Newport News, etc., R., etc., 
Co. v. Nicolopoolos, 63 S.E. 4438, 109 
Va. 165; Ashley v. Tri-State Lumber 
Co., 91 S.E. 813,79 W.Va. 726. 

99. McMenamin v. Southern Ry. 
Co., 80 S.E. 596, 115 Va. 822. 

1. Ala.—Sawyer v. Fitts, 2 Port. 9. 

Conn.—Hampton v. Windham, 2 
Root 199 (dictum). 

N.C.—Nelson vy. Whitfield, 82 N.C. 
46. 

Tenn.—King v. Cox, 151 S.W. 58, 126 
Tenn. 553, 

Tex.—Booth v. Cotton, 13 Tex. 359. 

Va.—Boyd’s Adm’r, v. City Sav. 
Bank, 15 -Gratt. (56 Va.) 501. 

W.Va.—Peabody Ins. Co. v. Wilson, 
2 S.E. 888, 29 W.Va. 528. 

Eng.—Gibson v. Hunter, 2 H.B1. 187, 
126 Reprint 499. 

2. Booth v. Cotton, 13 Tex. 359. 


etc., 


W.Va.—Peabody Ins. Co. v. Wilson, 
2 S.BE. 888, 29 W.Va. 528. 

Eng.—Gibson vy. Hunter, 2 H.BI. 187, 
126 Reprint 499. 

Contra Fowler v. Macomb, 2 Root 
(Conn.) 388; Hampton vy. Windham, 
2 Root (Conn.) 199 (both cases hold- 
ing neither party is compelled to join 
in a demurrer to parol evidence). 

[a] Where evidence does not tend 
to show any right of recovery the 
court is authorized to compel a 
joinder in demurrer thereto. Shaw v. 
White, 28 Ala. 637. 

& Fowle y. Alexandria Com- 
mon Council, 11 Wheat. 320, 6 L.Ed. 
484; Young v. Black, 7 Cranch 565, 
3 L.Ed. 440; Jacob .v. U. S., 13 F.Cas. 
No. 7,157, 1 Brock. 520; Johnson v. 
U. S&, 13 F.Cas.No. 7,419, 5 Mason 
425; Jordan v. Sawyer, 13 F.Cas.No. 
(0M pes eOLranchnAG.Cy Silos Wile ova 
Baltimore, etc.,R: ,Co., -d/-HiCas No. 
Oo DOUs SInithemany Vi Weanse 40 sO tol. 
449. 

Ala.—Sawyer v. Fitts, 2 Port. 9. 


Fla.—Ingram v. Jacksonville St. R. 
Co., 30 So. 800, 438 Fla. 324; Hinote v. 
Simpson, 17 Fla. 444; Morrison v. Mc- 
Kinnon, 12 Fla. 552. 

Ill.—Crowe v. People, 92 Ill. 231; 
Dormady v. State Bank, 3 Ill. 236. 

Iowa.—Coates v. Galena, Ole: -2 RR: 


Co., 18 Iowa 277; Jones v. Treland, 4 
Iowa 63. 

Miss.—Western Assur. Co. v. Mayer, 
2 So. 178, 64 Miss. 795; Steele v. 


Palmer, 41 Miss. 88. 

N.C.—Nelson v. Whitfield, 82 N.C. 
46. 

Pa.—Maus v. Montgomery, 11 Serg. 


&R. 329 

enn. Manolis Cent gum ©COn gens 
Brown, 35 S.W. 560, 96 Tenn... 559; 
Summers v. Louisville, etc., R. Co., 35 


S.W. 210, 96 Tenn. 459. 
] i Griffin, 37 Tex. 
453; Booth vy. Cotton, 13 Tex. 359. 

Vt.—Bass v. Rublee, 57 A. 965, 76 
Wits | BM: 

Eng.—Gibson v. Hunter, 2 H.BI. 
187, 126 Reprint 499. 

“No party can insist upon the other 
joining in the demurrer, without dis- 
tinctly admitting, upon the record, 
every fact and every conclusion which 


(State University v. Snyder, 42 S.E. 
337, 100 Va. 567 [overr Deaton v. Tay- 


lor, 17 S.E. 944, 90 Va. 219]; Brocken- 
brough® vv." WwWard,-4 Rand: (25 *Vas) 
352; Moseley v. Jones, 5 Munf. (19 


Va.) 23), (2) and the qualification of 
the rule under the former practice, 
under which upon demurrer to the 
evidence a decision and judgment 
were postponed until the ensuing 
term, that if demurrant’s object ap- 
peared to be merely to delay the deci- 
sion a joinder would not be required 
(Rohr v. Davis, 9 Leigh (36 Va.) 30; 
Green v. Buckner, 6 Leigh (33 Va.) 
82) (3) is no longer regarded since 
the practice has been changed so that 
now where the demurrer is inter- 
posed and there is a joinder in it, the 
record is at once completed, and judg- 
ment rendered upon it without delay 
(State University v. Snyder, 42 S.E. 
337, 100 Va. 567). 

6 Fowle v. Alexandria Common 
Council, 11 Wheat. (U.S.) 320, 6 L.Ed. 
484; Hinote v. Simpson, 17 Fla. 444; 
Western Assur. Co. Vv. Mayer, 2 So. 
173, 64 Miss. 795. 

7. Stuart v. Columbian Ins. Co., 23 
F.Cas.No. 13,554, 2 Cranch C.C. 442. 
But see State University v. Snyder, 42 
S.E. 337, 100 Va. 567, 577 (holding 
that “by the very terms of the rule 
governing demurrers to evidence, a 
conflict of evidence is contemplated, 
and ithe conflict is determined by re- 
jecting the parol evidence of the de- 
murrant which conflicts with that of 
his adversary’’) ‘ 

8. Crawford v. Jackson, 1 Rawle 
(Pane 427 52 King vy. Cox, W5a5Siwe bes, 
126 Tenn. 553. 

ore Valtez vv Ohio, ete Coen so 
ie 500; Lindley v. Kelley, 42 Ind. 

4. 

10. Patty v. Edelin, 18 F.Cas.No. 
10,840, 1 Cranch C.C. 60. 

11. Holmes v. Phcenix Mut. L. Ins. 
Co., 49 Ind. 356. 

Allowance of motion to withdraw 
demurrer to evidence within discre- 
tion of trial court see Appeal and Er- 
ror § 2812. 

12. Frymier v. Lorama R. Co., 85 
S.E. 26, 76 W.Va. 96. 
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admitted facts,'* and the jury do not pass on the 
merits of the case at all, nor on the liability of the 
However, it does not invade the province. 
of the jury as triers of disputed facts;!®° it simply 
calls on the court to determine whether the evi- 
dence demurred to, assuming it to be true, as a mat- 
ter of law warrants a judgment for demurree.'® 
submits the case to the court on the law and the evi- 
dence!’ and raises the question of the legal suffi- 
ciency of the evidence to sustain the issue of fact 


parties. 14 


in support of which it is offered.t® 


Rulings on reception of evidence. 
only the sufficiency or probative effect of the testi- 
mony, and does not question the propriety of its 
intreduction or preserve any objection thereto.’® 
So, if a party does not object to the admission of 
evidence at the time it is offered, the objection can- 
not be taken on a demurrer to the evidence,?° and, 
according to the weight of authority, although there 
is authority to the contrary,”! a party by demurring 


13. U.S.—Smitheman v.: U. S., 48 
Ct.Cl. 449. 

Ala.—Mobile Light & R. Co. v. 
Portiss, 70 So. 136, 195 Ala. 320. 

N.C.—Nelson v. Whitfield, 82 N.C. 
46. 

Okl.—Courtney v. Gibson, 153 P. 
677, 52 OkKl. 769. 

Porto Rico.—Vallon v. P. J. Carlin 
Construction Co., 7 Porto Rico Fed. 
75 


Tenn.—King .v: Cox, 151 SSW. 58; 
126 Tenn. 553; Nashville, etc., R. Co. 
ua Sansom, 84 S.W. 615, 113, Tenn. 
683. 

Tex.—Everstadt v. State, 45 S.W. 
1007, 92 Tex. 94; Galveston, etc., Ry. 
Co. v. Templeton, 26 S.W. 1066, 87 
Mex. 42 [aff (Civ.-App.) 26 SW 135]; 
Ward v. Walker, (Civ.App.) 159 S.W. 
320. 

Va.—W. S. Forbes & Co. v. South- 
ern Cotton Oil Co., 108 S.H. 15, 130 
Va. 245; Patteson v. Ford, 2 Gratt. 
(43 Va.) 18. 

W.Va.—Vincenzo v. Richwood 
Banking & Trust Co., 117 S.E. 882, 93 
W.Va. 368, 27 A.L.R. 1475. 

14. Duncan v. Carson, 103 S.E. 665, 
105 (S.B. 62; 127 Va. 306. 

[a] Jury only fixes the amount of 
the damages subject to the opinion of 
the court on the question of liability. 
Duncan v., Carson, 103 S.E. 665, 105 
S.E. 62, 127 Va. 306. 

15. Lynchburg Milling Co. v. Na- 
tional Exch. Bank of Lynchburg, 64 
S.E. 980, 109 Va. 639. 


16.. Lynchburg Milling Co. v. Na- 
tional Exch. Bank of Lynchburg, 
supra. 

[a] “In other words, it is a super- 


visory power over jury trials in- 
voked and exercised by the courts 
whose duty it is to decide questions 
of law arising upon undisputed 
facts.” Lynchburg Milling Co. v. Na- 
tional Exch. Bank of Lynchburg, 64 
S.E. 980, 109 Va. 639, 641. 

17. City of Radford v. Brooks, 100 
S.E. 664, 125 Va. 621. 

18. Ala.—Bryan v. State, 26 Ala. 
65; Pharr v. Bachelor, 3 Ala. 237. 
we ANSLEY v. Kelley, 42 Ind. 

Kan.—Coy v. Missouri Pac. R. Co., 
76 P. 844, 69 Kan. 321. 

Md.—Provident Trust Co. of Phila- 
rege v. Massey, 125 A. 821, 146 Md. 


Miss.—Stiles v. Inman, 55 Miss. 469. 

Okl1.—Tilghman v. Sykes, 229 P. 
634, 103 Okl. 50. 

Pa.—West Branch Bank v. Donald- 
son, 6 Pa. 179. 

Porto Rico.—Delucea v. Delucea, 15 
Porto Rico 352. 

Tex.—Everstadt v. State, 45 S.W. 
1007, 92 Tex. 94; Thiers v. Holmes, 9 
Saw. — 191. Compare Harwood vy. 
Blythe, 32 Tex. 800; Pitt v. Texas 
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of evidence.?? 
I: 


evidenée.?+ 


Defective pleadings. 
cannot be reached or considered on a demurrer to the 
Thus the question of misjoinder of 
causes of action cannot be raised thereby.”° 


[§ 374 


to the evidence waives any objections taken to the 
admission of the evidence demurred to,” but de- 
murree does not thereby lose his right to assign on 
appeal or otherwise avail himself of any error of 
the trial court in its rulings on the admissibility 


Defects in the pleadings 


How- 


ever, a demurrer to the evidence cannot operate as 


It questions 


Storage Co., 18 S'W. 465, 4 Tex.A.Civ. 
Cas. § 295 (in which cases it was said 
that a demurrer to the evidence is a 
demurrer to the competency of the 
evidence and admits its sufficiency. 
This seems the reverse of what a de- 
murrer to the evidence is usually held 
to be, and if so these cases are not in 
harmony with other decisions of this 
state. However they probably mean 
that if any competent evidence is of- 
fered it is enough and no considera- 
tion will'be made as to the weight of 
the evidence offered). 


Vt.—Bass v. Rublee, 57 A. 965, 76 
Vit oo oD. 
19. Southern Ry. Co. v. Leinart, 64 


S.W. 899, 107 Tenn. 635. 

[a] If relevant, the evidence ad- 
mitted will be considered and full 
effect given to it even though it was 
inadmissible on the ground of incom- 
petence. Southern Ry. Co. v. Leinart, 
64 S.W. 899, 107 Tenn. 635. 

20. Foster v. McDonald, 5 Ala. 376; 
Lewis v. Few, 5 Johns. (N.Y.) 1. 

21. Dishazer v. Maitland,°12 Leigh 
(39 Va.) 524 [Loverr Biggers’ Adm’r v. 
Alderson, 1 Hen.&M. (11 Va.) 54]; 
Braude & McDonnell v. Isadore Cohen 
Co., 106 S.E. 52, 87 W.Va. 763. And 
see Gillett v. Burlington Ins. Co., 36 
P. 52, 53 Kan. 108 (holding that where 
incompetent testimony is received 
over objection, it is within the pro- 
vince of the court to correct such 
error at any time before the final 
disposition of the case; and, upon a 
demurrer to plaintiff’s evidence, it is 
not improper for the court to strike 
out or to disregard such incompetent 
testimony). 

22. U.S.—Suydam vy. Williamson, 
15 L.Ed. 978, 20 How. 427. 

gee had v. McDonald, 5 Ala. 
376. 

Ind.—Palmer vy. Chicago, etc. R. 
Co., 14 N.E. 70, 112 Ind. 250; Wash- 
burn v. Shelby County, 3 N.E. 757, 
104 Ind. 321, 54 Am.R. 332; Stockwell 
v. State, 101 Ind. 1; McLean v. Equi- 
table L. Assur; Soc., 560° Am-R, 779, 
100 Ind. 127; Miller v. Porter, 71 Ind. 
521; Abernathy v. McCoy, 154 N.E. 
682, 91 Ind.App. 574; Hartman v. Cin- 
cinnati, etc., R. Co., 30 N.E. 930, 4 
Ind.App. 3870. 

Ky.—Chapize vy. Bane, 1 Bibb. 612. 

N.M.—Morrison y. First Nat. Bank, 
207 P. 62, 28 N.M. 129. 

N.Y.—See Lewis v. Few, 5 Johns. 1. 

Tenn.—King v. Cox, 151 S.W. 58, 
126 Tenn. 553; Heald v. Wallace, 71 
S.W. 80, 109 Tenn. 346; Southern R. 
ce v. Leinart, 64 S.W. 899, 107 Tenn. 

{a] Admissibility and competency 
waived.—“The party, by demurring 
to the evidence waives all objection 
to its admissibility or competency.” 
Abernathy v. McCoy, 154 N.E. 682, 


a waiver of the insufficiency of a complaint to state 
a cause of action?® nor invest it with capacity to sup- 
port a judgment rendered thereon,?* and so a de- 
murrer to the evidence searches the record to deter- 
mine the material issues as stated in the pleadings 
as well as the sufficiency of the evidence to prove 
plaintiff’s case.?® 
evidence and is overruled he does not lose his right 
to insist upon his demurrer to the declaration,”® 


Also, if defendant demurs to the 


691, 91 Ind.App. 574. 

[b] From its very nature a de- 
murrer to the evidence is a conclu- 
sive waiver of all exceptions to any 
testimony that has been received. 
Southern Ry. Co. v. Leinart, 64 S.W. 
899, 107 Tenn. 635. 

23. Washburn vy. Shelby County, 
3 N.EB. 757, 104 Ind. 321, 54 Am.R. 332; 


Heald v. Wallace, 71 S.W. 80, 109 
Tenn. 346. 
[a] Reason for rule.—‘If the rule 


were that the party compelled to join 
in the demurrer to. the evidence 
waived all questions reserved upon 
rulings made in the course of the 
trial, then he would be completely at 
the mercy of his adversary and might 
be deprived, without any fault on his 
part, of the evidence upon which his 
case depended.’ Washburn y. Shel- 
by County, 3 N.E. 757, 104 Ind. 321, 
322, 54 Am.R. 332. 

24. U.S.—Layne-Bowler Chicago 
Co. v. City of Glenwood, Iowa, 34 F. 
(2a) 889. ; 

Ill.—Palmer v. Logan, 4 Ill. 56. 
See Johnson v. Chicago & A. R. Co., 
202 Ill.App. 369. 

Ind.—Stockwell v. State, 101 Ind. 
1; McLean v. Equitable L. Assur. 
Soc., 50 Am.R. 779, 100 Ind. 127; Hart- 
man vy. Cincinnati, ete, R. Co., 30 
N.E. 930, 4 Ind.App. 370; Lindley v. 
Kelley, 42 Ind. 294. 

Kan.—Elliott v. Hudson, 113 P. 307, 
84 Kan. 7. 

Miss.—Stiles v. 
469. 
Eng.—Cort v. Birkbeck, 1 Dougl. 
218, 99 Reprint 143. 

[a] Thus, where a petition states 
a cause of action in general terms, 
and defendant answers, he cannot by 
demurrer to the evidence question 
the sufficiency of the petition. Blli- 
ott. ve Hudson, 13 i307, S84eKan® 7 

{b] Sufficiency of pleading imma- 
terial—If defendant’s demurrer to 
the evidence is sustained there is no 
occasion to go into the question of 
the sufficiency of the declaration. 
Plaintiff by joining in the demurrer 
stakes his whole case upon the suf- 
ficiency of the evidence disregarding 
the pleadings, and if ruled against 
and the demurrer is sustained he is 
forever out of court and defendant is 
no longer interested or affected by the 
character of the pleadings. Loudin 
v. Kanawha Ice Co., 117 S.H. 225, 93 
W.Va. 538. 

25. Minch Vv. Winters, 253 P. 578, 
122 Kan. 538. 

McCarty v. Williams, 102 So. 
133) 212) Ala.- 232: 

27. McCarty yv. Williams supra. 

28. Quadrangle Petroleum Co. 
McCabe, 289 P. 620, 111 Okl. 260. 

29. Loudin y. Kanawha Ice Co., 
117 S.H. 225, 93 W.Va.. 5388. ; 


Inman, 55 Miss. 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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for by demurring to the evidence a party does not 
waive his objections based on such defects, and after 
judgment on the demurrer, defendant may take ad- 
vantage of defects in the declaration or complaint 
by motion in arrest of judgment or writ of error.?° 
If an erroneous statement of the law is made in the 
declaration the court’s attention can be drawn there- 
to on a demurrer to the evidence.*! 

Demurrer to counterclaim. If a motion to sup- 
press the evidence in support of a counterclaim is 
treated as a demurrer to the evidence then such mo- 
tion coneedes the sufficiency of the counterclaim 
as a cross action®? as well as the competency of the 
evidence in support of the cross demand,*? while de- 
nying the sufficiency of the evidence to establish the 
defendant’s counterclaim.*# 

Demurrer by third party to cross action. In an ac- 
tion for personal injuries a third party’s demurrer 
to evidence in support of defendant’s cross action 
whereby it endeavored to place the liability for the 
injury on said third party does not preclude plaintiff 
from recovering of the defendant.*°® 

{§ 375] 10. Hearing and Determination®®’—a. In 
General. The whole operation of conducting a de- 
murrer to the evidence and of directing the admis- 
sions which the party demurring shall make is un- 
der the control of the court.*7 The sole question for 
determination is whether the evidence does or does 
not support the issue,*® that is, whether there is 
enough evidence to sustain a verdict for the demurree 
should the jury so find.*® On a general demurrer 
to the evidence the’ enly question presented is wheth- 
er upon all the evidence in the case plaintiff is enti- 
tled to recover in any form of action without refer- 
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ence to the pleadings in the case.*° The court can 
consider only whether there is any competent evi- 
dence to prove essential facts.41 It has been said 
that a demurrer to the evidence must be tested by 
the same rules that apply in respect of a motion to 
direct a verdict.?? 

[§ 376] b. Evidence Considered. A demurrer to 
evidence searches the pleadings for all the facts ad- 
mitted as well as the facts proved to determine 
whether or not the evidence is sufficient to entitle de- 
murree to the relief asked for.4? The court cannot 
consider evidence on an issue not raised by the plead- 
ines,** nor can it consider evidence relating solely 
to the question of damages.t®> Only the admitted 
evidence, and not evidence which was excluded,*® 
whether or not it was erroneously exeluded,*7 can be 
considered, and the court may disregard incompe- 
tent testimony admitted over proper objections ;+** 
also in jurisdictions where the evidence on both sides 
is considered,*® demurrant is not entitled to the 
benefit of evidence offered in the case by him, nor 
to any inferences to be drawn therefrom, which evi- 
dence is incompetent and inadmissible but which has 
been improperly admitted over objection.°® In juris- 
dictions where the evidence must be set out in the 
demurrer,°! only the evidence as stated therein can 
be considered®? as a general rule, except in a few 
jurisdictions where all the evidence must be con- 
sidered®* and in which demurrant is entitled to the 
benefit of his unimpeached evidence not in conflict 
with that of demurree,** a demurrer to the evidence 
is applicable only to the evidence of demurree.®*> It 
is determined on the evidence of the demurree 


30. U.S. Bank v. Smith, 11 Wheat. 
(U.S.) 171, 6 L.Ed. 443 [rev 2 F.Cas. 
No. 935, 2 Cranch, C.C. 319]; McLean 
v. Equitable L. Assur. Soc., 50 Am.R. 
779, 100 Ind. 127; Lindley v. Kelley, 


42 Ind. 294; Hartman v. Cincinnati, 
ete., R. Co., 30 N.E. 930, 4 Ind.App. 
370. 

31. City of Radford v. Brooks, 100 


S.E. 664, 125 Va. 621. 

32. Camden Iron Works v. United 
States, 47 Ct.Cl. 124. 

33. Camden Iron Works v. United 
States, 47 Ct.Cl. 124. 

34. Camden Iron Works vy. United 
States, 47 Ct.Cl. 124. 

35. Morten Inv. Co. v. Trevey, 
(Tex.Civ.App.) 8 S.W.(2d) 527%. 

36. Consideration of evidence by 
appellate court on appeal from ruling 
on demurrer to evidence see Appeal 
and Error § 2708. 

37. U.S.—Fowle v. Alexandria, 6 
L.Ed. 484, 11 Wheat. 320. 

Pa.—Dickey v. Schreider, 3 Serg.& 
R. 413. 

Tex.—Booth vy. Cotton, 13 Tex. 359. 

Va.—Taliaferro v. Gatewood, 6 
Munf. (20 Va.) 320. 

Eng.—Gibson v. Hunter, 2 H.BIl. 
187, 288, 126 Reprint 499, 557; 2 Tidd 


Pr. 866. 

38.0 UeeSee Bank? Via smith,)-6 Hd: 
443, 11 Wheat. (U.S.) 171; Gates v. 
Nobles, 1 Root (Conn.) 344; Hum- 


phrey v. West, 3 Rand. (24 Va.) 516; 
Riddle v. Core, 21 W.Va. 530. 

39. Western Supply Co. v. Oil 
Country Drilling Co., 223 P. 399, 97 
Okl. 188; Municipal Excavator Co. 
v. Walters, 220 P. 456, 97 Okl. 14. 

40. Weiss v. Northern Dredge & 
Dock Co., 142 A. 253, 155 Md. 351. 

41. Mottin v. Board of Com’rs, 133 
P. 165, 89 Kan. 742. 

42. Chesapeake & O. Ry. Co. v. 
Martin, 283 U.S. 209, 51 S.Ct. 453, 75 
L.Ed. 983 [rev 143 S.E. 629, 154 Va. 
1, 52) S.B. 335, Lb4 Va.o1). 

Motion to direct verdict see infra 
$§ 415-45814. 

43. Yale Theatre Co. v. Majors & 


Scheer, 251 P1019, 123° Ok. * 1243 
Tilghman v. Sykes, 229 P. 634, 103 
Okl. 50. 

[a] Admissions in pleadings.—Le- 


gal presumptions and admissions, ei- 
ther in the pleadings or otherwise 
in the most favorable light to the 
plaintiff are admitted. Bean v. Rum- 
rill, 172 P. 452, 69 Okl. 300. 

44. Uhrich Mill Work Co. v. Mis- 
sourl Pac. R. Co., 212 P..654, 112 Kan. 
658; Security Ins. Co. v. McAlister, 
217 P. 480, 90 Okl. 274. 

[a] Ilustrations.—(1) 
tion for damages for delay in the 
shipment of goods, plaintiff's intro- 
duction of a letter from the carrier’s 
claim agent stating that the delay was 
caused by a congestion of. traffic in 
war materials for which the carrier 
was not liable did not render the 
plaintiff's evidence subject to demur- 
rer when no such defense was raised 
by the pleadings. Uhrich Mill Work 
Co. v. Missouri Pac. R. Co., 212 P. 654, 
112 Kan. 658. (2) In a: Suit onan 
insurance policy, where the petition 
alleges an estoppel but not a waiver 
of right of forfeiture, but evidence 
tending to show such waiver is intro- 
duced over defendant’s objection, such 
evidence will not be considered in de- 
termining the sufficiency of evidence 
on demurrer. Security Ins. Co. of 
New Haven, Conn., v. McAlister, 217 
P. 430, 90 Okl. 274. 

2 45. Reynolds v. Baldwin, 93 Ind. 

7 


46. Heald v. Wallace, 71 S.W. 80, 
109 Tenn. 346. 
47. Heald v. Wallace, supra. 
48. Cockrell v. Martin, 255 P. 1011, 
124 Okl. 284; Lynn v. Midland Valley 


In an ac- 


R. Co., 249 P.'270, 121 Okl. 172; Thorp, 


Oil & Speciality Co. v. Home Oil Re- 
Anine WOoOs who 2k Ps 503, 9" OkIar2 25. 
Fuss v. Cocannover, 172 P. 1077, 70 
Okl. 36; Sartain v.) Walker, 159 P. 
1096, 60 Okl. 258; Nance v. Oklahoma 
Fire Ins. Co., 120 P. 948, 31 Okl. 208, 
38 L.R.A.N.S. 426; Braude & McDon- 
nell vy. Isadore Cohen Co., 106 S.H. 52, 


87 W.Va. 763. 

[a] Tllustration.—The trial court 
should disregard exhibits which were 
specifically inadmissible under a stat- 
ute requiring a tax to be paid on 
notes of over eight months’ duration. 
Cockrell v. Martin, 255 PRP. 1011, 124 
Okl. 284. 

Consideration of evidence on issue 
not pleaded sce supra text and note 


Demurrer to evidence as waiving 
objections thereto see supra § 374 
text and notes 21-23. 

49. See infra notes 53, 54. 

50. Huntington Nat. Bank vy. Loar, 
51 W.Va. 540, 41 S.E. 901. 

51. See supra § 3871. 

52. Atlantic Coast Line R. Co. v. 
McCormick, 52 So. 712, 59 Fla. 121. 

53. County Com’rs of Prince 
George’s County v. Timmons, 133 A. 
322, 150 Md. 511. 

54 Fawcett v® Richmond Leather 
Mien) Co.,-lbbt Sebel, lb ba sVieen bliss 
Farmer’s Adm’x v. Chesapeake, etc., 
Ry Cone IS Ssh 0 834.044. Via. sbi 
Gunter’s Adm’r v. Southern Ry. Co., 
101 S.E. 885, 126 Va. 565; Washineg- 
ton-Southern Ry. ° Co. v. Grove’s 
Adm’r, 74 S.E. 148, 113 Va. 411; Bow- 
ers v. Bristol Gas, etc., Co., 42. S.E. 
296, 100 Va. 533; Talbott v. West Vir- 
ginia,.etG;) R.vCo-.,j2Z6 0S esl ae we 
Va. 560. 

[a] Thus demurrant on demurrer 
to evidence does not give up parol 
evidence not in conflict with evidence 
of adversary, and may show inde- 
pendent affirmative facts that do not 
confliet with evidence demurred to. 
Farmer’s Adm’x y. Chesapeake & O. 
Ry. Co., 131.S.H. 334, 144 Va. 65. 

[b] Evidence favorable to demur- 
rant may be considered if it does not 
conflict with that favorable to de- 
murree. Washington-Southern Ry. 
Co. v. Grove’s Adm’r, 74 S.E. 148, 113 
Va. 411 


55. Marland Refining Co. v. Lew- 
is, 264 Ill.App. 168; Goodman vy. Ford, 
23 Miss. 592. 
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alone,®® and evidence introduced by the demurrant 
Only that portion of the 
evidence which tends to prove the ease of the de- 
muree can be considered®® and evidence which tends 
to break down the case of demurree cannot be con- 


eannot be considered.** 


56. McCarty v. Williams, 102 So. 
DSO ed 2 Adatsr23 20 “Kettelhake, ‘sve 
American Car & Foundry Co., 153 S. 


W. 552, 171 Mo.App. 528 [aff 35 S.Ct. 
SOO MLCO DORON pode peo LAO O 94.5 
Wright v. Brown, 145 S.W. 518, 163 
Mo.App. 117. 

57. Ala.—McCarty v. Williams, 102 
So. 133, 212 Ala. 232. 

Ill. Marland Refining Co. v. Lewis, 
264 Ill.App. 163. 

Ind.—Lake Shore, etc., R. Co. v. 
Foster, 4 N.E. 20, 104 Ind. 293, 54 
Am.R. 319; Reynolds v. Baldwin, 93 
Ind. 57; Plant v. Edwards, 85 Ind. 
588: Fritz v. Clark, 80 Ind. 591 [overr 
Baker v. Baker, 69 Ind. 399; Thomas 
v. Ruddell, 66 Ind. 326]. 

Miss.—Goodman & Lucas y. Ford, 
23 Miss. 592. 

Mo.—St. Clair v. Missouri Pac. R. 
Co., 29 Mo.Apn. 76. 

Tex.—Thiers v. Holmes, 9 S.W. 191. 

[a] Reason for rule.—Demurrant 
attacks the evidence of his adversary, 
and, in the very nature of things, this 
attack cannot be aided by his own evi- 
dence. The sufficiency of the adver- 
sary’s evidence to support the issue 
upon his part is the only question 
presented by the demurrer, and this 
question must be determined with- 
out reference to the evidence of the 
demurring party; indeed, such party 
does not and cannot have any evi- 


dence. The evidence of the adver- 
sary is alone involved in the issue 
raised by the demurrer. Fritz v. 


Clark, 80 Ind. 591. 
58. Christie v. Barnes, 6 P. 599, 33 
Jaffray v. Wolf, 47 P. 496, 


S. Rosenfeld Con ines, 
Door Emo tl) 4d OF Iam: 15: Sartain v. 
Walker, 159 P. 1096, 60 Okl. 258. 

60. U.S.—Fowle vy. Alexandria, 11 
Wheat. 320, 6 L.Ed. 484. 

Fla.—Atlantic Coast Line R. Co. v. 
McCormick, 52 So. 712, 59 Fla. 121; 
Mugge v. Jackson, 39 So. 157, 50 Fla. 


235; Ingram v. Jacksonville St. R. 
Co., 30 So. 800, 43 Fla. 324. 


v. Gleed, 


Ind.—Lake. Shore, etc., R. Co. v. 
Foster, 4 N.H. 20, 104 Ind. 293, 54 
Am.R.. 319. 


Kan.—Zumbrun v. Osawatomie, 288 
P. 584, 130 Kan. 719; Rowan v. Ros- 


enthal, 215 P. 1008, 113 Kan. 604;. S. 
Rosenfeld Co., Inc., v. Gleed, 202 P. 
611, 110 Kan. 75; Dudas v. Kansas 


City Southern Ry. Co., 185 P. 28, 105 


Kan.) 451; Feighley y. C.: Hoffman’ & 
Son Milling Co., 165 P. 276, 100 Kan. 
430; Matassarin v. Wichita R. & 


Light Co., 163 P. 796, 100 Kan. 119; 
Avery v. Howell, 153 P. 532, 96 Kan, 
657; Hyland v. Atchison, DE OUCh wey: 
Co., 151 P. 1107, 96°Kan. 432; Terry 
v. Kansas Gravel Co., 148 P. 485, 93 
Kan. 125; Mottin v. Board of Com’rs 
of Leavenworth County, 133 P. 165, 
89 Kan. 742; Holmes vy. Culver, 133 P. 
164, 89 Kan. 698; Kerr y. Kerr, 116 
154 $80, 85 Kan. 460; Jones v. Adair, 
Onl ded VRS ig aeen all 343; Coon v. Atchi- 
son, etc, ROC. C89 Pew Sal OF atic 
282; Buoy v. Clyde Milling, etc., Co., 
75 P. 466, 68 Kan. 436; Christie v. 
Barnes, 6 P. 599, 33 Kan. 317; Wolf v. 
Washer, 4 P. 1036, 32 Kan, 5383; Be- 
quillard v. Bartlett, 19 Kan. 382, 27 
Am.R. 120; Cherokee, etc., Coal, etc., 
sien Vv. Britton, 45 P. 100, 3 Kan. App. 

Md.—Lusk vy. Lambert, 163 A. 188; 
Porter v. Greenbrier Quarry Co., 155 
A. 428, 161 Md. 34. 

Mass.—Copeland v. New England 
ins. CoO; 22 Pick 35. 

Okl.—Shannon Furniture Co, v. 
Hederal” Surety Co., (15 P.(2d) 22: 
Jones v. Nelson, 10 P.(2d) 408, 156 
Okl. 236; Jefferson, Standard Life 
Ins. Co. v. Poulter, 6 P.(2d) 665, 154 
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sidered.°® 


Okl. 86; Commercial Casualty Ins. 
Co. of Newark, N. J., v. Adkisson, 4 
PP: €2d)'7150; “152 Ol, (216 Bussey sv. 
Bussey, 296 P. 401, 148 Okl. 10; Pan- 
ther v. Panther, 295 P. 219, 147 Okl. 
131;, Ransom v. Robinson Packer Co., 
250 P. 119, 120 Okl. 17; Sutherland 
Vo okirst) Nat (Bank. .249. spoils eo 
Okl. 278; Whitfield v. Jones, 237 P. 
440, 110 Okl. 287; Town of Canton, 
Blaine County, v. Mansfield, 233 P. 
1071, 108 Okl. 60; Carver Chiropractic 
College v. Armstrong, 229 P. 641, 103 
Okl.. 1233. Pierce Oi] Corporation v. 
Puckett, 226 P. 364, 99 Okl. 228; Bra- 
oy v. Missouri Military Academy, 224 

707, 98 Okl. 118; Lord v. Oklahoma 
ciate ‘Fair Ass’ Ny, 2h we (13,) Ion OK 
294; Lamb v. Ulrich, 221 P. 14, 94 
Okl, 240; Acacia Oil & Gas Co. v. Ti- 
Aa OM C Or. Zivimebs goog OO) Klee orks 
Anderson y. Pickens, 216 P. 100, 91 
Ok. 91; Rosenberg v. Olsan, 212 P. 
"46, 88 Okl. 252; Stuard v. First State 
Bank of Waurika, 211 P. 1027, 88 Okl. 
89; Oklahoma Hospital y. Brown, 208 
P. 785, 87 Okl. 46;  Hlton v. Schaff, 
200 P. 428, 83 Okl. 27; Sharum v. Sha- 
rum, 200 P. 176, 82 Okl. 266; Wilson 
Vv. ‘Moran, 197 Bia lObt, 82Okl 234; 
Sterling Inv. Co. v. Hughes, 196 P. 
933,.. 81 .Okl. 793s _Pairbanks, Morse 
& Co. v. Miller, 195 P. 1083, 80 Okl. 
265; Singer v. Citizens’ Bank of Head- 
rick, 193 P. 41, 79 Okl. 267; Smith v. 
Rockett, 192 P. 691, 79 Okl. 244; Prai- 
rie Oil & Gas Co. v. Kinney, 192 P. 
586, 79 Okl. 206; Taylor v. Enid Nat. 
Bank, 186 P.o232, 17 Oklw71 4; Welt vy. 
Westlake, 174 P. 1041, 68 Okl. 294; 
Rawlings v. Ufer, 161 P. 183, 61 Okl. 
299; Alexander Drug Co. v. O’Dell, 
153 P. 114, 52-Okl. 662; Moss v. Hunt, 
135 P. 282, 40 Okl. 20; Anthony v. 
Bliss, 134 P. 1122, 39 Okl. 237; Shaw- 
neo Light, etc., Co. v. Sears, 95 P. 449, 
PINON MGR VANE, ig, AS) eae Ohisye tea ayes 
20 OKl. 634, 23 L.R.A.N.S. 1; Edmis- 
sion v. Drumm-Flato Commission 
Co; 13 Po 958, 13 OKT W440; 

Pa.—Davis v. Steiner, 14 Pa. 275, 
53 Am.D. 547; EFeay v. Decamp, 15 
Serg.&R. 227. 

“Tf a party seeks to make available 
a conflict in the evidence as to any 
fact, he must go to the jury or to the 
court sitting as a trier of the facts.” 
Lake Shore, ete., R. Co. v. Foster, 4 
N.E. 20, 25, 104 Ind. 293, 302, ‘54 Am. 
Lie ABIES 

“The court cannot determine the 
weight or reconcile conflicting testi- 
mony upon a demurrer.’ Mottin v. 
Board of Com’rs of Leavenworth 
County, 133 P. 165, 168, 89 Kan. 742. 

{a] Other statements of rule.— 
(1) “If there are contradictions in 
the testimony offered or even in that 
given by a single witness, the court 
is not warranted in determining that 
evidence favorable to the plaintiff has 
been neutralized or destroyed by oth- 
er conflicting evidence or contradic- 
tions of a witness relating to the 
same fact. That which is unfavor- 
able to plaintiff must be discarded 
or laid aside, and that which is fa- 
vorable must be accepted as_ the 
truth, even though both come from 
the mouth of the same _ witness.” 
Zumbrun v. Osawatomie, 288 P. 584, 
585, 180 Kan. 719. (2) “On a demur- 
rer to evidence, the trial court cannot 
weigh the conflicting evidence of dif- 
ferent witnesses or even material 
discrepancies between the testimony 
of a party in chief and on cross-ex- 
amination, such matters being for the 


jury.” Hyland v. Atchison, T. & S. F. 
RY) COL lol {eee tl0(e onkanercoas 
(3) “The question as to the legal 


sufficiency of the plaintiff’s testi- 
mony, and of his right to have the 
case Submitted to the jury, is not af- 
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In all jurisdictions it is held that the 
court cannot weigh conflicting evidence on a de- 
murrer thereto,®® but must take as true every part 
of it favorable to the party resistmg the demurrer 
which tends to prove his case,°! and, in most juris- 


fected by the strength of the oppos- 
ing proof, nor does the fact that the 
plaintiff made prior inconsistent 
statements disentitle him to have the 
jury decide as to the credibility of 
his testimony at the trial.” Porter v. 
Greenbrier Quarry Co., 155 A. 428, 
429, 161 Md. 34. 

{b] Ilustration.—If plaintiff calls 
several witnesses to prove the same 
transaction, some of whom testify 
unfavorably to him, and others in his 
favor, defendant, by demurring to the 
evidence, admits that the latter have 
told the truth, and so the court must 
take it, although the jury would have 
believed the former. 2 Tidd Pr. 865 
note [quot Lake Shore, etc. R. Co. 


v. Foster, 4 N.E. 20, 104 Ind. 293, 54 
Am.R. 319]. 
[c] Inconsistencies in evidence of 


demurree and that of his witnesses 
must be resolved in favor of demur- 
ree, as they might have been so con- 
sidered by jury. Lynchburg Foun- 
oy Co. v. Dalton, 93 S.E. 587, 121. Va: 


(1) 
in dispute, and the reconciliation of 
conflicting or inconsistent testimony 
cannot be had in a demurrer to evi- 
dence, but are for the jury upon a 
consideration of all the evidence ad- 
duced at the trial.” Atlantic Coast 
Line R. Co. v. McCormick, 52 So. 712, 
(13, L459 an 12 SG) 7 EE ise ato: 
part of the object of such proceed- 
ings, to bring before the court an 
investigation of the facts in dispute, 
or to weigh the force of testimony, 
or the presumptions arising from the 
evidence.” Fowle v. Alexandria, 11 
Wheat. 320, 321, 6 L.Ed. 484 [quot 
in Miller v. Baltimore, eter Re eow 
17 F.Cas.No. 9,560]. (3) itLis not 
the province of a demurrer to evi- 
dence to bring before the court an 
investigation of the facts in dispute. 
Mugge v. Jackson, 39 So. 157, 50 Fla. 


No investigation of facts.— 


235; Ingram y. Jacksonville StleR: 
Co., 30 So. 800, 43 Fla. 324. 
{e] In Tennessee on demurrer to 


evidence that is conflicting, plaintiff 
is not entitled to have the evidence 
viewed in the most favorable light 
to himself. The evidence must be 
looked to as a whole, and all reason- 
able inferences drawn from it in 
plaintiff's favor, but none of it must 
be excluded because unfavorable, but 
only if shown by other evidence to be 
incorrect. Corbett v. J. Allen Smith 


& Co., 47 S.W. 694, 101 Tenn. 368. 
61. Ala. Sovereign Camp, W. O. 
ai v. Burrell, 85 So. 762, 204 Ala. 


Ind.—Lake Shore, 
Foster, 4 N.E. 20, 
Am.R, 319. 

Kan.—Zumbrun y. City of Osawa- 
tomie, 288 P. 584, 130 Kan. 719; Lin- 
denbaum v. Kamen, 253 P. 409, 122 


Cts RAY Cour ws 
104 Ind. 293, 54 


Kan. 775; City of McPherson v. 
Stucker, 256 P. 963, 122 Kan. 595, 123 
Kan. 584; Rowan yv. Rosenthal, 215 


P. 1008, 113 Kan. 604; S. Rosenfeld 
Co., Inc., v. Gleed, 202 P. 611, 110 Kan. 
75; Mentze vy. Rice, L172 PY 1G 102 
Kan. 855; Feighley v. C. Hoffman & 
Son Milling Co., 165 P. 276, 100 Kan. 


430; Matassarin v. Wichita R.’ & 
Light Co., 163 P. 796, 100 Kan. 119; 
Jones v. ‘Adair, Chl Bs 78, 76 Kan. 343; 


Coon yv. Atchison, ete., R. Co., 89 P. 
682, 75 Kan, 282; Buoy Vv. Clyde Mill- 
ing, ete., Co., 75 BP. 466, 68 Kan. 436: 
Wolf v. Washer, 4 P. 1086, 32 Kan. 
533; Bequillard vy. Bartlett, 19 Kan. 
382, 27 Am.R, 120. 

Okl.—Forry. v. Brophy, 243 P. 506, 
116 OKI. 99. 

Pa.—Davis v. Steiner, 14 Pa. 275 


> 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“An investigation of the facets, 


* 


= 
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dictions, must treat as withdrawn the evidence favor- 
Demurrant waives all of his 
own evidence conflicting with that of demurree®* 


able to demurrant.®2 


TRIAL 


from.®® 


or which has been impeached,** and all inferences 


Do RAM. De D427: 15 
Serg.&R. 227. 

62. Campbell v. Githens, 182 N.E. 
100; Palmer v.° Chicago, etc., R. Co., 
14 N.E. 70, 112 Ind. 250; Stockwell v. 
State, 101 Ind. 1; Ruff v. Ruff, 85 Ind. 
431; Geiser Mfg. Co. v. Lee, 66 N.E. 
701, 33 Ind.App. 38; Hartman vy. Cin- 
cinnati, ete, R. Co., 30° N.E 930, 4 
Ind.App. 370; Copeland v. New 
England Ins. Co., 22 Pick. (Mass.) 
135; Shannon Furniture Co. v. Fed- 
eral Surety Co., (OKl.) 15 P.(2d) 22; 
Jones v. Nelson, 10 P.(2d) 408, 156 
Okl. 2386; Jefferson Standard Life 
Ins. Co. v. Poulter, 6 P.(2d) 665, 154 
Okl. 86; Commercial Casualty Ins. 
Co. of Newark, N. J., v. Adkisson, 4 
P.(2a) 50,.152° Okl. 216; Bussey v. 


Feay v. Decamp, 


Bussey, 396 P. 401, 148 Okl. 10; 
Panther v. Panther, 295 P. 219, 147 
ORE) 13 1¢ King Auto Service v. 
Hodges, 288 P. 483, 143 Okl. 260; 


Gregory v. Oklahoma Operating Co., 
282 P=139, 139 Okl. 243; McComas v. 
Amsden Lumber Co., 272 P. 835, 134 
Okl, 169; Ransom v. Robinson Packer 
Co., 250 P. 119, 120 Okl. 17; Suther- 
land v. First Nat. Bank, 249 P. 715, 
119 OK]. 278; Fahey v. Mitchell, 244 
P. 761, 116 Okl. 296; Forry v. Brophy, 
243 P. 506, 116 Okl. 99; Whitfield-v. 
Jones, 237 P. 440, 110 Okl. 237; Town 
of Canton, Blaine County v. Mans- 
field, 233 P. 1071, 108 Okl. 60; Beidle- 
man vo. Bary, 2ot; 2. 276, 
288; Carver Chiropractic College v. 
Armstrong, 229 P. 641, 103 Okl. 128; 
Pierce Oil Corporation v. Puckett, 
226 P. 364, 99 Okl. 228: Brady v. Mis- 
souri Military Academy, 224 P. 707, 
98 Okl. 118; Lord v. Oklahoma State 
Pair Ass'n; 219 ‘Ps 7413,. 95 Oki. 2945 


amo ve werich. e228) Pe Atos Ole 
240; Acacia Oil & Gas Co. v., Tidal 
OCiUMCOLVeLC YP ss (ae Ole OKl. (23 73-An= 


derson v. Pickens, 216 P. 100, 91 Okl. 
91; Rosenberg v. Olsan, 212 P. 746, 
88 Okl. 252; Stuard v. First State 
Bank of Waurika, 211 P. 1027, 88 Okl. 
89; Oklahoma Hospital v. Brown, 208 
P. 785, 87 Okl. 46; Elton v. Schaff, 200 
P. 428, 83 Okl. 27; Sharum v. Sharum, 
200 P. 176, 82 Okl. 266; .Wilson v. 
Moran, 197 P. 1051, 82 Okl. 34; Ster- 
ling Inv. Co. v. Hughes, 96 P9333" sl 
Okl. 79; Fairbanks, Morse & Co. v. 
Miller, 195 P. 1083, 80 Okl. 265; Singer 
v. Citizens’ Bank of Headrick, 193 P. 
41, 79 Okl. 267; Smith v. Rockett, 192 
P. 691, 79 Okl. 244; Prairie Oil & Gas 
Co. v. Kinney, 192 P. 586, 79 Okl. 206; 
Taylor v. Enid Nat. Bank, 186 P. 232, 
77 Okl. 74; Felt v. Westlake, 174 P. 
1041, 68 Okl. 294; Rawlings v. Ufer, 
161 P. 183, 61 Okl. 299; Bowles v. 
Biffles, (Okl.) 151 P. 193; Anthony v. 
Bliss, 134 P. 1122, 39 Okl. 237; Shaw- 
nee Light, etc., Co. v. Sears, 95 P. 449, 
24 OK). 13) Ziska \v. Ziska,-95-P. 254, 
20 Okl. 634, 23 L.R.A.N.S. 1; Edmis- 
sion v. Drumm-Flato Commission Co., 
73 P. 958, 13 Okl. 440; Jaffray v. Wolf, 
47 P. 496, 4 Okl. 303; McKowen v. 
McDonald, 43 Pa. 441, 82 Am.D. 576; 
Davis v. Steiner, 14 Pa. 275, 53 Am. 
D. 547. 

[a] Statement of rule.— ‘Upon 
consideration of a demurrer to the 
evidence . all facts .and -infer- 
ences in conflict with the evidence 
against which the action is to be 
taken must be eliminated entirely 
from consideration and totally disre- 
garded, leaving for consideration that 
evidence only which is favorable to 
the party against whom the demur- 
rer to the evidence . is leveled.” 
Pierce Oil Corporation vy. Puckett, 
226 P. 364; 99 Okl. 228. 

[b] Limitation of rule.—(1) “It is 
only where the evidence is conflict- 
ing upon the particular point that the 
unfavorable portion upon the point 
is to be withdrawn from considera- 
tion.” Carter Oil Co. v. Independent 
Torpedo Co., 232 P. 419, 423, 107 Okl. 


104 Okl. 


209. (2) “The rule on a demurrer to 
evidence, concerning the treating of 
evidence as withdrawn most favor- 
able to the demurrant, applies only 
to conflicting evidence.” Harrell v. 
London, 264 P. 172, 129 Okl. 240. (3) 
“Tf evidence is introduced unfavor- 
able to the plaintiff in the making of 
his own case and there is no conflict 
as to the truth thereof, it would 
clearly be error in determining the 
duty of the trial court to require it 
to ignore such evidence brought out 
from the plaintiff himself or his wit- 
nesses.’ Carter Oil Co. v. Independ- 
ent Torpedo Co., supra. 

[ce] If eviderce is conflicting on 
any particular point, the court, in 
making its conclusion, will withdraw 
from consideration that evidence on 
such point which is unfavorable to 
plaintiff. Beidleman v. Barry, 231 P. 
276, 104 Okl. 288. 

{d] Repudiation of rule.—‘It is 
said if the evidence is conflicting 
only that must be looked to which 
is most favorable to plaintiff°on de- 
murrer to evidence. This is not a 
correct statement. The evidence 
must be looked to aS a whole, and all 
reasonable inferences drawn from it 
in plaintiff’s favor; but none of it 
must be excluded simply because un- 
favorable, but only if shown by other 
evidence to be incorrect.” King v. 
Cox, 151 Siw. 58. 60; 126" Tenn. 553: 

63. Ind.—Lake Shore, etc., R. Co. 
v. Foster, 4 N.E. 20, 104 Ind. 293, 54 
Am.R, 319. 

Md.—Lusk v. Lambert, 163 A. 188; 
Purdum v. Edwards, 141 A. 550, 155 
Md. 178. 

Okl.—Forry v. Brophy, 243 P. 506, 
116 Okl. 99. 

Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 132 S.E. 517, 136 S.E. 570, 
147 Va. 1; Davis v. Bllis’ Adm’ r, 126 
S.E. 658, 131 S.E. 815, 146 Va. 366; 
Chesapeake, etc., Ry. Co. v. Hibbs, 
128 S.H. 538; 142 Va. 96, 41 A.L.R. 
1083; Massie v. Firmstone, 114 S.EH. 
652, 134 Va. 450; Duncan v. Carson, 
103 S.B. 665, 105 S.E. 62, 127 Va. 306; 
Gunter’s Adm’r v. Southern Ry. Co., 


101 S.E. 885, 126 Va. 565; Wood v. 
Phillips, 86 -S:6. 01, 11k War 878; 
Newberry v. Watts, 82 S.E. 703, 116 
Va. 7303-° Bonos v.. Ferries, .75- S.B: 


126, 113 Va. 495; Washington-South- 
ern Ry. Co. v. Grove’s Adm’r, 74 S.B. 
148, 113 Va. 411; Richmond v. Barry, 
63 S.B. 1074, 109 Va. 274; Hot Springs 
Lumber, etc., Co. v. Sterrett, 62 S.E. 
797, 108 Va. 710; State University v. 
Snyder, 42 S.E. 337, 100 Va. 567; Rich- 
mond, etc., Land, etc., Co. s 
Point, 27 S.E. 460, 94 Va. 668; 
son’ v. Chesapeake, etc., R. Co., 
BE, 238, 90 Va. 171;\ Orange, ete, 
Co. v. Miles, 76 Va. 773; Creekmur 
v. Creekmur, 75 Va. 430; Richmond, 
ete., R. Co. v. Anderson’s Adm’r, 31 
Gratt. (72 -Vas) $12; 31 Am Re 7505 
Backhouse v. Selden, 29 Gratt. (70 
Va.) 581; Gillett v. American Stove, 
ete., Co., 29 Gratt. (70 Va.) 565; Tutt 
v. Slaughter, 5 Gratt. (46 Va.) 364; 
Horner y. Speed, 2 Patt.&H. 616. 
W.Va.—Chaffin v. Norfolk & W. 


Ry.) Coy 03- Sab 82258 810) Wi. Vas 2008) 
Shaver v. Edgell, 37 S.E. 664, 48 W. 
Va. 502; Gunn v. Ohio River R. Co., 


26 S.KH. 546, 42 W.Va. 676, 36 L.R.A. 
575; Nuzum v. Pittsburgh, etc., R. 
Co., 42 S.E. 242, 30 W.Va. 228; Gar- 
rett v. Ramsey, 26 W.Va. 345; Allen 


v. Bartlett, 20 W.Va. 46; Fowler v. 
Baltimore, etc., R. Co., 18 W.Va. 579; 
Levy v. Peabody MS ACOs OM WWavias 


560, 27 Am.R. 598; Stolle v. Attna F. 
& M. Ins. Co., 10 W.Va. 546, 27 Am.R. 
593; Miller v. Franklin Ins. Comes 
515; Muhleman v. National 
. 6 W.Va. 508. 

[a] hus (1) a court, in ruling on 
a demurrer to evidence, must resolve 
conflicts in evidence against demur- 
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from his own evidence, although not in conflict with 
his adversary’s, which do not necessarily result there- 


rant. Chesapeake & O. Ry. Co. -v- 
Martin, 51 S.Ct. 453, 283 us 209, 75 
L.Ed. 983 [rev 143 S.E. 629, 152 S.E. 
Soom elo a Viak ele) ea C2) Where two or 
more witnesses of a party vary in 
their statements of fact, the facts, 
on demurrer to the evidence of ad- 
verse party, are to be regarded as es- 
tablished in accordance with the tes- 
timony most favorable to the first 
party. Massie v. Firmstone, 114 S.E. 
652, 134 Va. 450. 

[b] Oral evidence.—Demurrant’s 
oral evidence conflicting with plain- 
tiff’'s evidence will be ignored, unless 
so clearly preponderating that ver- 
dict for plaintiff would be set aside. 
Fink, vi Scott, 152 SS.) 3, 108° W.Va: 


456; Robinson v. Sheets, 61 S.E. 347, 
63 W.Va. 394. 
{c] Numerical preponderance of 


witnesses in favor of one of the par- 
ties to an action on an issue wholly 
dependent on oral evidence and the 
credibility of witnesses does not 
make it the duty of the court, in 
passing on a demurrer to the evi- 
dence to rule in favor of the greater 
number of witnesses, but inasmuch 
as a jury could find otherwise upon 
such evidence it is the court’s duty to 
overrule the demurrer in so far as it 
depends on such preponderance in 
favor of demurrant. Testerman vy. 
Hines, 107 S.E. 201, 88 W.Va. 547. 

{d] Where evidence of both par- 
ties considered.—In jurisdictions 
where the evidence of both demur- 
rant and demuree is considered the 
demurrer admits only such evidence 
of demurrant as is not contradictory 
of demurree’s evidence. Salmons v. 
Norfolk, ete., R. Co., 162 F. 722. 

[e] Exceptions to rule.—(1) If 
conflicting evidence of demurrant so 
clearly preponderates that verdict 
for plaintiff would be set aside it will 
be considered. Chaffin v. Norfolk & 
Wa Ry= Co. 93 SsH. 8225 S0Wivia. Os. 
(2), Where evidence of demurrant 
conflicts with that demurree it will 
be regarded as overcome unless it 
manifestly appears to be already and 
decidedly preponderant. Talbott v. 
West Virginia, etc., Ry. Co., 26 S.BE. 
311, 42 W.Va. 560. 

G4 Davis v. Ellis’ Adm’r, 126 S. 
B. 256585 0131 -S.B., 855. 146) Viag 366s 
Chesapeake, ete., Ry. Co. v. Hibbs, 
128 S.H. 538, 142 Va. 96, 41 A.LAR. 
10838; Duncan v. Carson, 103 S.E. 665, 
LOS? Sih 62.) 127 Vase 306; Gunn v. 
Ohio River R. Co., 26 S.E. 546, 42 W. 
Va... 676, (36) LR. Abi bs Garretts va 
Ramsey, 26 W.Va. 345; Levy v. Pea- 
body Ins. Co., 10 W.Va. 560, 27 Am.R. 


598; Stolle v. Adtna KF. & M. Ins. Co., 
10 W.Va. 546, 27 Am.R. 593; Miller 
Vv.) Franklin olns.* Go., W.Va. 5153 
Muhleman y. National Ins. Co., 6 W. 
Va. 508 

65. Forry v. Brophy, 243 P. 506, 


116 Okl. 99; Atlantic Coast Line R. 
Co. v. Wheeler, 132 S.E. 517, 136 S:E. 
570, 147 Va. 1; Davis v. Ellis’ Adm’r, 
126) (Sah. 658, 132 Sint me 146 is 
366; Chesapeake & O. (O16) 

Hibbs, 128 S.E. 538, 142 ve 06, 41 a 
ina lee 1083; Dunean v. Carson, 103 S: 
EE. 665, 105 S.E. 62, 127 Va. 306: Wood 
Vie PhiltipsiesGeScby el Ol) tele) Nir me Stnek 
Bonos v. Ferries, 75 S.B. 126,°113 Va. 
495; Richmond vy. Barry, 63 S.BH. 1074, 
109 Va. 274; State University v. 
Snyder, 42 S.E. 337, 100 Va. 567; John- 
son v. Chesapeake, ete., R. Co., 21 S. 
E. 238, 91 Va. 171; Orange, ete., R. 
Co. v. Miles, 76 Va. 773; Creekmur v. 
Creekmur, 75 Va. 430; Richmond, ete., 
R. Co. v. Anderson’s Adm’r, 31 Gratt. 
(W2°>Va.), 812,'31 Am.R. 750; Shaver 
v. Edgell, 37 S.E. 664, 48 W.Va. 502; 
Gunn v. Ohio River R. Co., 26 S.E. 
546, 42 W.Va. 676, 86 L.R.A. 57 
Nuzum v. Pittsburgh, etc., R. Co., 
S.Hi 242530) W. Val 228.> Garrett v: 
Ramsey, 26 W.Va. 345; Allen v. Bart- 
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[§ 377] c. Admissions and Inferences.°* The evi- 
dence of the party against whom the demurrer is 
directed should be given full credence.®* 
in the light most favorable to him®*® and 


sidered 


lett, 20 W.Va. 46; Fowler v. Balti- 
more, etc., R. Co., 18 W.Va. 579; Stolle 
y. 4Stna F. & M. Ins. Co., 10 W.Va. 
546, 27 Am.R. 593; Miller v. Franklin 
Ins. Co., 8 W.Va. 515; Muhleman v. 
National Ins. Co., 6 W.Va. 508. 

66. On appeal in determining suf- 
ficiency of evidence on demurrer 
thereto see Appeal and Error § 2873. 

67. Des Moines Life Assoc. Vv. 
Crim, 134 F. 348, 67 C.C.A. 330; State 
v. Gerhards, 162 P. 1149, 99 Kan. 462; 
Maryland Casualty Co. v. Cherryvale 
Gas, Light & Power Co., 162 P. 313, 
99 Kan. 563, L.R.A.1917C 487; Gillett 
v. American Stove, etc., Co., 29 Gratt. 
(70 Va.) 565; Allen v. Bartlett, 20 
W.Va. 46. 

68. Ala.—Bates’ Adm’r v. 

33 Ala. 102. 

Kan.—Rowan v. Rosenthal, 215 P. 
_1008, 118 Kan. 604; Reddy v. Graham, 
eee OD.) 106 Kane 8395. slark= 
weather v. Dunlap, 173 P. 1122, 103 
Kan. 425; Bushey v. Coffman, 173 P. 
341, 103 Kan. 209; Mentze v. Rice, 
172 P. 516, 102 Kan. 855; Matassarin 
v. Wichita R. & Light Co., 163 P. 796, 
100 Kan. 119; State v. Gerhards, 162 
P. 1149, 99 Kan. 462; Maryland Cas- 
ualty Co. v. Cherryvale Gas, Light & 
PCo.1162)P. 313, 99) Kan. 568,, R.A. 
1917C 487. 

123 S.E. 


N.C.—Allen v. Garibaldi, 
66, 187 N.C. 798. 

Okl.—Empire Gas & Fuel Co. v. 
Powell, 300 P. 788, 150 Okl. 39; Cal- 
homa Oil Syndicate v. Atlas Supply 
Com, 244 TP 70,1 7 OK. 6 2 yBéan! rvs 
Rumrill, 172 P.. 452, 69 Ol: 300. 

Va.—Washington, etce., Ry. v. Jack- 
son’s Adm’r, 85 S.H. 496, 117 Va. 636. 


Bates, 


And see Chesapeake, etc., R. Co. v. 
Hall’s Adm’r, 63 S.E. 1007, 1008, 109 


Va. 296 (holding, in an action against 
a railroad company for the death of 
plaintiff's intestate at aé_ railroad 
erossing, that ‘fon the demurrer to 
the evidence it’ must be taken as 
proven that the engineer did not 

sound the crossing signal nor ring 
' the bel as prescribed by the stat- 
ute’’). 

W.Va.—Duty v. Williamson Hud- 
son-Essex Sales Co., 153 S.H. 248, 109 
W.Va. 147; Vance v. Ravenswood, 
ete., R. Co., 44 SH. 461, 58 W.Va. 338; 
Gunn y. Ohio River R. Co., 26 S.E. 
546, 42 W.Va. 676, 36 L.R.A. 575; Gar- 
rett v. Ramsey, 36 W.Va. 345 

“When a court is called on to rule 
on a demurrer to the evidence, a most 
tolerant and generous view of the 
evidence must always be. given.” 
Starkweather v. Dunlap, 173 P. 1122, 
1124, 103 Kan. 425. 

“When a demurrer is invoked to 
test the sufficiency of a party’s evi- 
dence, every element of that evidence 
which tends to support the party’s al- 
legations must be favorably consid- 
ered.” Matassarin v. Wichita R. & 
biehteCo:, 163 P2796, 100 Kany 11/9" 

[a] Conflict between physical facts 
and testimony.—Where the _ phys- 
ical facts are such that a jury might 
find that a person struck by railway 
car was not lying outside the rails, 
as claimed by the motorman, on de- 
murrer to the evidence the court 
must so find. Washington & O. D. 
Ry. v. Jackson’s Adm’r, 85 S.E. 496, 
fiin WV ae, OO 6s 

{b] Demurrer allows every intend- 
ment which could be made in favor 
of demurree. Bates’ Adm’r y. Bates, 
33 Ala. 102. 

{c] It is immaterial that some of 
the evidence adduced is inconsistent 
with, or contradictory to, the rest of 
it. Matassarin v. Wichita R. & Light 
Com LGseP. 796,100 Kan. 119. 

[a] Limitation of rule. —Where a 
party has in his possession or under 
his control evidence by the introduc- 
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It is con- 


tion of which he could render cer- 
tain a fact material to his success 
otherwise left in doubt, and he with- 
holds such evidence, the court on 
demurrer to the evidence introduced 
by his adversary will presume the 
fact was against him. Kirchner v. 
Smith, 58 S.H. 614, 61 W.Va. 434, 11 
Ann.Cas. 870; Hefflebower v. Detrick, 
27)5Wi. Va. 16% 

fe] In negligence case (1) where 
the jury may find defendant guilty 
of negligence and decedent free from 
contributory negligence, the court 
must so find on demurrer to the evi- 
dence. Southern Ry. Co. v. Tyree’s 
Adm’r, 76 S.H. 341, 114 Va 318. (2) 
Where the evidence in a negligence 
case is demurred to, if the jury could 
have found therefrom that demurree 
was free from negligence contribut- 
ing proximately to the causes of his 


injury the court must so find. South- 


ern Ry. Co. v. Darnell’s Adm’x, 76 S. 
BheZois 114 Vial elas . Atlan tics Coast 
Line R. Co. v. Grubbs, 74 S.E. 144, 
113 Va.- 214. 
69; US Pawling wv ~U." St, 84 
Cranch 219, 2 L.Ed. 601. 
Ala.—Carrington v. Caller, 2 Stew. 


L5: 
Fla.—Walton Land & Timber Co. 
Nie Toniey ile ant R. Co., 72 So. 485, 72 
Fla. 66; Atlantic Coast Line R. Co. 
v. McCormick, 52 So. 712, 59 Fla. 121; 
Mugege v. Jackson, 39 So. 157, 50 Fla. 
235; Higgs v. Shehee, 4 Fla. 382. 
lowa.—Stanchfield v. Palmer, 4 
Greene 23. 
poe eae v. Decamp, 15 Serg.&R. 
Tex ete, Ry. "Cox fv. 
Templeton, 26 S.W. 1066, 87 Tex. 42 


fafé (Civ.App.) 25 S.-W... 1357s Chicago, 
ete., R. Co. v. Cleaver, 106 S.W. 721, 
48 Tex.Civ.App. 294. 

70. U.S.—Thornton v. Bank. of 


Washington, 3 Pet. 36, 7 L.Ed. 594; 
Fowle v. Alexandria, 11 Wheat. 320, 
6 L.Ed. 484; Pawling v. U. S., 
Cranch 219, 2 L.Ed. 601; Salmons v. 
Norfolk, ete: Ro Coé:, 162° F.722;) Des 
Moines Life Assoc. v. Crim, 134 F. 
348, 67 C.C.A. 330. 

Ala.—MeCarty v. Williams, 102 So. 

133, 212 Ala. 232; Shaw v. White, 28 
Ala. 637; Bryan v. State, 26 Ala. 65; 
Tolman) wae. Wihitiney * Woe Alan mnt Osis 
Pharr v., Bachelor, 87 Ala. 237% Car- 
rington v. Caller, 2 Stew. 175. 
_ Ariz.—Garrett Vv. Reid-Cashion 
Land & Cattle Co., 272 P. 918, 34 Ariz. 
482, denying rehearing 270 P. 1044, 
34 Ariz. 245. 

Fla.—Walton Land & Timber Co. v. 
Louisville & N. R. Co., 72 So. 485, 72 
Fla. 66; Comforter v. City of Apala- 
chicola, 58 So. 28, 63 Fla. 113; Bird 
v. Jefferson County, 58 So. 28, 63 Fla. 
88; Atlantic Coast Line For CO. ouwe 
McCormick, 52 So. 712, 59 Fla. 121; 
Hanover F. Ins. Co. v. Lewis, 1 So. 
863, 23 Fla. 193; Higgs v. Shehee, 4 


Fla. 382. 

Ill.—Fent v. Toledo, ete., R. Co., 59 
Ill. 349, 14 Am.R. 13; Morris v. In- 
dianapolis, ete., R. Co., 10 Ill.App. 389. 


Ind.——Monfort v. Indianapolis & 
Cincinnati Traction Co., 128 N.E. 842, 


189 Ind. 683; Palmer v. Chicago, ete., 
R. Co., 14 N.B. 70, 112 Ind. 250; North 
British, etc., Ins. Costye Crutchfield, 


SENG 458, 108 Ind. 518; 
etc., R.. Co. v. 


Lake Shore, 
Foster, 4 N.E. 20, 104 


Ind. 293, 54 Am.R. 319; Stockwell Vv. 
State, 101 Indi sh; Nordyke, etce., Co. 
v. Van Sant, 99 Ind. 188; Plant v. 
Edwards, 85 Ind. 588; Campbell v. 
Githens, (App.) 182 N.E. 100; Geiser 
Mfg. Co. v. Lee, 66 N.E. 701, 33 Ind. 
App. 38; Shearer v. Peale, 36 N.E. 


455, 9 Ind.App. 282; 


t Hartman y. Cin- 
cinnati, etc. R. Co., 30 N.E. 9380,, 4 
Ind.App. 370. 


lowa.—Jones vy. Ireland, 4 Iowa 63; 


most strongly against demurrant.®® 
evidence admits the truth of all the evidence intro- 
dueed and of all facts which it tends to establish’? 


po 


A demurrer to 


Stanchfield v. Palmer, 4 Greene 23. 
Kan.—Zumbrun vy. Osawatomie, 288 
P. 584, 130 Kan. 719; Rowan v. Ros- 


enthal, 215 P. 1008, 113 Kan. .604; 
James v. Grigsby, 220 P. 267, 114 
Kan. 627; Dudas v. Kansas City 


Southern Ry., 185 P, 28, 105 Kan. 451; 
Lundstrom y. Nelson, 219 P. 509, 114 
Kan. 324; Crosby v. Livingston, 185 
P. 284, 105 Kan. 418; Mentze v. Rice, 
I 25P 4 he yoh02. Kan. 8555  \ObTristicntvn. 
Barnes, 6 P. 599, 33 Kan. 317; Chero- 
kee, etc., Coal, ete., Co. v. Britton, 45 
P.,100,.3 Kan.App. 292. 

Ky.—Middleton v. Com. 1 Litt. 
347. 

Md.—Lusk v. Lambert, 163 A. 188; 
4®tna Casualty & Surety Co. v. State, 
158 A... 45; 162: Md. 49;= Jackson, Vv. 
Leach, 152 A.~813, 160 Md. 139; Own- 
ers’ Realty Co. of Baltimore City v. 
Richardson, 148 A. 548, 158 Md. 367; 
Purdum v. Edwards, 141 A. 550, 155 
Md. 178; Clough & Molloy v. Shil- 
ling, 131 A. 343, 149 Md. 189; Singer 
Constr. Co. v. Goldsborough, 128 A. 
754, 147 Md. 628; Provident Trust 
Co. of Philadephia v. Massey, 125 A. 
821, 146 Md. 34; Griffith v. Benzinger, 
125. A. 512;.144 Md. 575; Baltimore, 
ete., R. Co. v. State, 119 A. 244; Mc- 
Gore vy. Peterson, 96 A. 551, 127 Md. 
41 

Mass.—Boylston Bottling Co. v. 
O’Neill, 121 N.E. 411, 231 Mass. 498, 
ATR. 902; Copeland v. New Bng- 
land Ins. Co., 22 Picks 135, 

Miss.—Mobile, ete., R. Co. v. Mc- 
Arthur, 43 Miss. 180; Hall v. Brow- 
der’s Adm’rs, 5 Miss. 224. 

N.J.—Maudsley v. Richardson & 
Pouce Co., 129 A. 139, 101 N.J.Law 
561. 


N.M.—Sanchez v. Torres, 298 P. 408, 
35 N.M. 383; Morrison v. First Nat. 
Bank, 207 P. 62, 28 N.M. 129; Collins 
v. Schump, 120 P. 331, 16 N.M. 537. 

N.Y.—Patrick v. Hallett, 1 Johns. 


241; Forbes v. Church, 3 Johns.Cas. 
159. 
N.C.—Godfrey v. Western Carolina 


Power Co., 128 S.E. 485, 190 N.C. 24; 
Gladstone v. Swaim, 122 S.E. 755, 187 
N.C. 712; Forbes v. Deans, 121 S.H. 
445, 187 N.C. 164; Snider v. Newell, 44 
S.E. 354, 132 N.C., 614; Hopkins. v. 
Bowers,w16, Ssh 1, DTLIN- Cy £75; 
Okl.—-Chicago R. I. & P. Ry. Co. v. 
Smith, 16 P.(2d) 226; Federal Life 
Ins. Co. v. Firestone, 15 P.(2d) 141; 
Shannon Furniture Co. vy. Federal 
Surety Co., 15 P.(2d) 22; Atchison, 
Tied (S.cb Riya iC ova Phillips, NES, 
(2d) 908, 158 Okl. 141; Jones v. Nel- 
son, 10 P. (2a) 408, 156 Okl. 236; Jef- 
ferson Standard Life Ins. Co. v. Poul- 


ter, 6 P.(2d) -665, 154, Okl. 86;. Roy 
v. St. Louis-San Francisco Ry. Co., 
4 P.( 2d). 1038; 153  OKl.+ 270s.) Com-= 


mercial Casualty Ins. Co. of Newark, 
N.J:, V., Adkisson, 4 P.(2d@), 50, 152 
Okl. 216; Haffner v. First National 
Bank, 3 P.(2d) 8385, 152 Okl. 90; Vae- 
uum Oil Co. v. Brett, 360 P. 632, 150 
Okl. 158; Empire Gas & Fuel Co. v. 
Powell, 300 P. 788, 150 Okl. 39; Bus- 
sey v. Bussey, 296 P. 401, 148 Okl. 10; 
Harris v. Tucker, 296 P. 397, 147 Okl. 
210; Panther vy. Panther, 295 Pos 
147 Okl. 131; City of Ardmore v. Hill, 
293) B.. 554,,146 Okl, 200; Hasley vy. 
Bunte, 291 P. 569, 145 Ok. 81; King 
Auto Service Co. v. Hodges, 288 P. 
483, 143 .Okl. 260% Roach vy. “De Ar- 
man, 287 P. 399, 143 Okl. 49; Gregory 
v. Oklahoma Operating Co., 282 P. 
139, 139 Okl. 243; Worrell v. Pruitt & 
Co 219ees Seo; 13 .OKl. 2808 wileadiav. 
Chickasha Gas & Electric Co., 278 P. 
286, 187 Okl. 74; McComas v. Amsden 
Lumber Co., 272 P. 835, 134 Okl. 169; 
Badger v. Dukes, 272 P. 414, 134 Ok1. 
25; Murnan v. Isbell, 271 P. 649, 133 
Okl. 160; Walker v. McCray, 269 P. 
279, 132 Okl. 18; Haubert v. Navajo 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Refining Co., 264 P. 151, 129 Okl. 195; 
Lancaster v. St. Louis & Sil Re aa 
Co., 261 P. 960, 128 Okl. 176; Thomp- 
son v. Davis, 254 P, 501, 124 Ok. V9 
Ranson vy. Robinson Packer Cox, 250. 
Bre 1a rrd20Okiy 17; Sutherland vy. 
First Nat. Bank, 249 P. 715, 119 Okl. 
278; Landis v. ‘Rodgers, 249 P, 298, 
119 Oki. 233; Myers v. Chamness, 245 
1: S87 9} 114 Okl. 220; Calhoma’ Oil 
Syndicate v. Atlas Supply Co., 244 P. 
770, 117 Okl. 6; Fahey v. Mitchell, 
244’ P, 761, 116 Okl. 296; Eagle Loan 
& Investment Co. v. Starks, PAC Sel ek 
723, 116 Okl. 149; Forry v. Brophy, 
243 P. 506, 116 Okl. 99; Gourley v. 
Jackson, 243 P. 243, 116 Oxkl. 30; Tidal 
Refining Cogn Charles E. Knox Oil 
Co., 243 P. 150, 116 Okl. 1; Harley v. 
Paschall, 243 RP. 167, 115 Okl. 294; 
Findley v. Wilson, 242 P. 565, 115 
Okl. 280; Lavery v. Brigance, 242 P. 
209, 122 Okl. 31> City of Yale v. No- 
ble, 239 BP. 468, 113 Ok]. 106; Whit- 
field v. Jones, 237 P. 440, 110 Ok. Oe ies 
Worley v. Carroll, 237 P. 120, 110 Ok, 
99S } Shuck ye Davis. (i287 -P2295, 110 
Okl. 196; City of Tulsa v. Oklahoma 
Natural Gas Co., 234 P. 588, 109 Okl. 
43;  Oilton State Bank v. Ross, 234 
P. 567, 108 Okl. 24; Town of Canton, 
Blaine County v. Mansfield, 233 P. 
1071, 108 Okl. 60; Carter Oil Co. v. 
Independent Torpedo Co., 232 P. 419, 
107 Okl. 209; Beidleman v. Barry, 231 
P. 276, 104 Okl. 288; Carver Chiro- 
practic College v. Armstrong, 229 P. 
641, 103 OKl. 123; Pierce Oil Corpora- 
tion v...'‘Tipton, 229) P. 299;,100 Okl. 
243; Phenix Ins. Co. of Hartford, 
Conn., v. School Dist. No. 132 of Com- 
anche County, 228 P. 489, 102 Okl. 
251; Munn vy. Mid-Continent Motor 
Securities Co., 228 P. 150, 100 Okl. 
105; Armstrong v. City of Tulsa, 226 
P. 560, 102 Okl. 49; Pierce Oil Cor- 
poration v. Puckett, 226 P. 364, 99 
Okl. 228; McFadden v. Paulson, 225 
P5528; 98 Okl. 298; Brady v. Mis- 
souri Military Academy, 224 <P; 707, 
98 Okl. 118; Brady v. Interstate 
Morte. rust -Co;, «223° Ps 145:.9620k1. 
293; Thelma Oil & Gas Co. v. Sin- 
ue Gulf Oil Co., 222 P. 686, 97 Okl. 
5; Beggs Oil Co. v. Deardorf, PAR was 
535, 97 Okl. 33; Shawnee Gas ’& Elec- 
tric Co. v. Griffith, 222 FP. 235,, 96 OK). 
2613) Lambi-v.’ Ulrich; 221, PB) 741, 94 
Okl. 240; .Turner v. Durant Cotton 
Oil) Co., 219 Ps 892; 96 Okl--31;" Lord 
v. Oklahoma State Fair Ass’n, 219 P. 
713, 95 Okl. 294; Acacia Oil & Gas Co. 
midal *OileCorialdeik. eovicimol Olt: 
237; Anderson v. Pickens, 216 P. 100, 
91 Okl. 91; Downey v. Broesamle, 215 
P. 1055, 91 Okl. 81; Coleman v..More- 
land, 213 P. 843, 89 Okl. 128; Rosen- 
berg v. Olsan, 212 P. 746, 88 Okl. 252; 
Hughes v. Senter, Die es ob wo Ow 
191; Stuard v. First State Bank of 
Waurika, Didimtes O20, Soe O ie So 
Oklahoma Hospital v. Brown, 208 P. 


785, 87 Okl. 46; Shaw v. Cross, 201 
P. 811, 83 Okl. 273; Elton v. Schaff, 
200 P. 428, 83 Okl. 27; Cottrell v. Liv- 
ergood, 200 P. 185, 82 Okl. 301; Shar- 
um v. Sharum, 200 P. 176, 82 Okl. 
266; Goar v. Brown, 200 P. 156, 82 
One 2275 Wilson ov. Moran: 19,7" spe 


1051, 82 Okl. 34; Sterling pa Conv. 
Hughes, 196 P. 933, 81 Okl. Fair- 
banks, Morse & Co. We Miller, "195 P. 
10838, 80 Okl. 265; Boatman v. Cover- 
dale, 193 P. 874, ’80 OKl. 9; Singer v. 
Citizens’ Bank of Headrick, 193 P. 
41, 79 Okl. 267; Smith v. Rockett, 192 
P. 691, 79 Okl. 244; Prairie Oil & Gas 
Co. v. Kinney, 192 P. 586, 79 Okl. 206; 
Kline v. Kollman, 192 P. 208, 79 Okl. 
179; Rennie v. Red Star Oil Co., 190 
P. 391, 78 Okl. 208; Fowler v. Swank, 
189 P. 194, 78 Okl. 150; Buss v. Chi- 
€azo; /Ro ds & PB. iRysCos 186 RP. 295 
77 Okl. 80; Taylor v. Enid Nat. Bank, 
186 P. 232, 77 Okl. 74; Etenburn v. 
Neary, 186 P. 457, 77 Okl. 69; Mid- 
Jand Valley R. Co. v. Graney, 185 P. 
1088, 77 Okl. 54; McKone vy. McCon- 
keys 185 Prib20,077T Ok) 35 “Davis* v. 
Ball, wllsibgdeasL OO, MOOK C2 b2 5 Jip. 
Case Threshing Mach. Co. v. Rennie, 
177 P5483) TAVOKIN 309) Felt ov. West= 
lake, 174 P. 1041, 68 Okl. 294; Bean 
v. Rumrill, 172° P.- 452, 69 Okl. 300; 
Helm vy. Mickleson, 170 P. 704, 66 Okl. 
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290; Sartain v. Walker, 159 P. 1096, 
60 Okl. 258; Midland Valley R. Co. v. 
Ogden, 159 P. 256, 60 Okl. 74; Marsh- 
all Mfg. Co. v. Dickerson, 155 P. 224, 
55 Okl. 188; Missouri, O. & G. Ry. 
Co; vo Smith, 155 P2233, 65! Ok. 12; 
Rose v. Woldert Grocery Co., 154 P. 
531, 54 Okl. 566; Alexander Drug Co. 
Vor OsDelle ibs iP ila AMOKIN 6625 
Bowles v. Biffles, 151 P. 193, 50 Okl. 
587; Miller v. Marriott, 149 P. 1164, 
48 Okl. 179; St. Louis & S. F. R. Co. 
v. Snowden, 149 P. 1083, 48 Okl. 115; 
Wm. Cameron & Co. vy. Henderson, 140 
P. 404, 40 Okl. 648; Crow v. Crow, 139 
P. 122, 40 Okl. 455; Midland Valley 
R. Co. v. Larson, 138 P. 173, 41 Okl. 
360; Anthony vy. Bliss, 134 P.. 1122, 
39 Okl. 237; Lyon v. Lyon, 134 P. 650, 
39 Okl. 111; Flesher v. Callahan, 122 
P. 489, 32 Okl. 283; Shawnee Light 
& Power Co. v. Sears, 95 PB. 449, 21 
OKl. 18; Ziska v. Ziska, 95 P. 254, 20 
Okl. 634, 23 L.R.A.N.S. 1; Edmission 
v. Drumm-Flato Commission Co., 73 
P. 958, 138 Okl. 440; Jaffray vy. Wolf, 
47 P. 496, 4 Okl. 303. 

Pa.—McKowen vy. McDonald, 43 Pa. 
441, 82 Am.D. 576; Tucker v. Bitting, 
32 Pa. 428; Davis v. Steiner, 14 Pa. 
275, 15 Am.D. 547; Feay v. Decamp, 
15 Serg.&R. 227; Dickey v. Schreider, 
3 Serge.&R. 413; Duerhagen v. U. S. 
Ins. Co., 2 Serg.&R. 309; Peaceable v. 
Iason, 4 Yeates 54. 

Tenn.—Summers v. Louisville, etc., 
RCo; 35 S.W. 210, 96 Tenn. 459. 

Tex.—Everstadt v. State, 45 S.W. 
1007, 92 Tex. 94; Galveston, etc., Ry. 
Co. v. Templeton, 26 S.W. 1066, 87 
Tex. 42 [aff (Civ.App.) 25 S.W. 135]; 
Booth v. Cotton, 13 Tex. 359; Thiers 
v. Holmes, 9 S.W. 191; Occidental 
Fire Ins. Co. v. Fort Worth Grain & 
Elevator Co., (Civ.App.) 294 S.W. 953; 
Colvin v. Chadwick, (Civ.App.) 291 
S.W. 639; Combination Fountain Co. 
v. Rogers, (Civ.App.) 186 S.W. 407; 
Ward v. Walker, (Civ.App.) 159 S.W. 
320; Hanna v. Atchison, 
141 S.W. 190 [aff 174 S.W. 


Tex. 64]; ‘Chicago, R. I. & P. Co. 
v. Cleaver, 106 S.W. 721, 48 Tex.Civ. 
App. 294 


Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 132 -S.E. 517, 1386 S.E. 570, 
147 Va. 1; Davis v. Ellis’ Adm’x, 126 
S.E. 658, 131 S.E. 815, 146 Va. 366; 
Chesapeake, etc., Ry. Co. v. Hibbs, 128 
S.E: 538, 142 Va. 96, 41 A.L.R.7 1083; 
Williams v. Metropolitan Life Ins. 
Co., 123 S.E. 509, 139 Va. 341; Chap- 
man’s Adm’r v. Hines, 115 S.E. 373, 
134 Va. 274; Washington-Virginia 
Ry«, Co: we Struder,; 12? Soh. 239, 132 
Va. 368; Murden v. Virginia Ry. & 
Power Co., 107 S.E. 660, 130 Va. 449; 
Duncan v. Carson, 103 S.E. 665, 105 
S.E. 62, 127 Va. 306; Zirkle v. Allison, 
HOPS SSMS B69, 26 Vial GOL. Ab AR IuEEt: 
38; Gunter’s Adm’r v. Southern Ry. 
Co., 101 S.E. 885, 126 Va. 565; Wolon- 
ter v. U. S. Casualty Co., 101 S.E. 58, 


126 Va, 156; Mangum v. Norfolk & 
W. Ry. Co.; 99 S.E. 686, 125 Va. 244, 5 
A.L.R. 346; Johnson v. Atlantic Coast 


Line R. Co., 99 S.E. 558, 125 Va. 136; 
Core v. Wilhelm, 98 S.H. 27, 124 Va. 
150; Norfolk & W. Ry. Co. v. Mach, 
97 S.E. 776, 124 Va. 249; Kellam v. 
Belote, 95 S.H. 453, 122 Va. 537; Ches- 
apeake & O. Ry. Co. of Indiana v. Na- 
tional Bank of Commerce of Norfolk, 
95 S.B. 454. 122 Va. 471 [cert den 38 
S.Ct. 582, 247 U.S. 519, 62 L.Ed. 1246]; 
Wood v. Phillips, 86 S.E. 101, 117 Va. 
878; Newberry v. Watts, 82 S.E. 703, 
116 Va. 730; Hick’s Personal Repre- 
sentative v. Romaine, 82 S.E. 71, 116 
Va. 401; White v. American Nat. Life 
IMSiIOoOnn css Hose) Loe Vien s0oe 
Bonosy. Herries. Co:, 75°S:B. 126, 113 
Va. 495; Chesapeake & O. Ry. v. 
Shipp’s' Adm’x; 169. Sik. 925, 112 Va. 
377: Virginia Iron, Coal & Coke Co. 
v. Munsey, 65 S.H. 478, 110 Va. 156; 
Norfolk & W. ‘Ry. Co. v. Holmes’ 
Adm’r, 64 S.E. 46, 109 Va. 407; Ches- 
apeake & O. Ry. Co. v. Hall’s Adm’r, 
63) SH 21007, 109)" Va. €296% City of 
Richmond v. Barry, 63 S.E. 1074, 109 
Va. 274; State University v. Snyder, 
42 S.E. 337, 100 Va. 567; Richmond, 
ete., Land, etc., Co. v. West Point, 27 
S.E. 460, 94 Va. 668; Johnson v. Ches- 
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apeake, etc., R. Co., 21 S.E. 238, 91 


Va. 171; Orange, ete., R. Co. v. Miles, 
76 Va. 773; Creekmur v. Creekmur, 
75 Va. 430; Richmon-l, ete., R. Co. v. 


Anderson’s Adm’r, 31 Gratt. (72 Va.) 
812, 31 Am.R. 750; Gillett v. Ameri- 
can Stove, etc., Co., 29 Gratt. (70 Va.) 
565; Horner v. Speed, 2 Patt.&H. 616. 

Wash.—Luper vy. Henry, 109 P. 208, 
59 Wash. 33. 


W.Va. F - 
Bailey, 146 S.E. 728, 106 W.Va. 651; 
Central Acceptance Corp. v.. Nash 
Bluefield Motor Co., 139 S.E. 654, 104 
W.Va. 174; Gregg v. City of Morgan- 
town, 87 S.E. 77, 77 W.Va. 171; Gunn 
v. Ohio River R: Co., 26 S.E. 546, 42 
W.Va. 676, 36 L.R.A. 575; Talbott v. 
West Virginia, ete., R. Co., 26 S.E. 
311, 42 W.Va. 560; Nuzum v. Pitts- 
burgh, etce., R. Co., 4 S.E. 242, 30 W. 
Va. 228; Garrett v. Ramsey, 26 W. 
Va. 345; Allen v. Bartlett, 20 W.Va. 
46; Lee v. Virginia, etce., Bridge Co., 
18 W.Va. 299; Stolle v. Mtna F. & 
M. Ins. Co., 10 W.Va. 546, 27 Am.R. 


593; Miller v. Franklin Ins. Co., 8 
W.Va. 515; Muhleman y. National 
Ins. Co., 6 W.Va. 508. 


Eng.—Cocksedge v. Fanshaw, 1 
Dougl. 119, 99 Reprint 80; Gibson v. 
Hunter, 2 H.Bl. 187, 126 Reprint 499. 

“The court must assume as true 
every fact that a jury could with any 
propriety, according to the evidence, 
find to be true.” Holman v. Whiting, 
19 Ala. 708. 

[a] MNlustration.—On defendant’s 
demurrer to plaintiff’s evidence in a 
miner’s injury action, plaintiff’s posi- 


‘tive statement that he did not under- 


stand the danger of working in his 
room must be taken as true. Vifr- 
ginia Iron, Coal & Coke Co. v. Mun- 
sey, 65 S.B. ‘478, 110 Va. 156: 

[b] Rule applies regardless of 
whether such evidence is, or is not, 
contradicted. Griffith v. Benzinger, 
125 A. 512, 144 Md. 575. 

[c] On general demurrer to evi- 
dence offered at close of whole case, 
all of plaintiff's evidence, and that 
part of defendant’s evidence tending 
to establish plaintiff’s contention, 
must be taken to be true. Clough & 
Money v. Shilling, 131 A. 343, 149 

[da] Credibility of witness.—Cred- 
ibility of demurree’s witnesses is ad- 
mitted. Duncan y. Carson, 103 S.E. 
665, 105 S.E. 62, 127 Va. 306; New- 
berry v. Watts, 82 S.B. 703, 116 Va. 
730; Horner v. Speed, 2 Patt.&H. 
(Va.) 616; Talbott v. West Virginia, 
ete., R. Co., 26 S.E. 311, 42 W.Va. 560. 

te] Demurrant may not discredit, 
the verity of opponent’s testimony. 
Central Acceptance Corporation v. 
Nash Bluefield Motor Co., 139 S.E. 
654, 104 W.Va. 174. 

{f] Doubtful facts.—In ruling on 
a demurrer to the evidence, facts as 
to which reasonable minds might dif- 
fer under the evidence might be found 
by the jury against demurrant, and 
therefore must be considered by the 
court as having been so found. City 
of Richmond vy. Rose, 102 S.E. 561, 105 
SeB poss eaie Was etiva. 

g] All of the proof favorable to 
the right of action must be accepted 
as true by the court in passing upon 
the demurrer. Purdum y. Edwards, 
141 A. 550, 155 Md. 178. 

{h] Nonjury case.—Rule applies. 
Sanchez y. Torres, 298 P. 408, 35 N. 
M. 383. 

[i] Suits in equity.—In suits in 
equity as in actions at law a demur- 
rer to the evidence concedes every 
fact which the evidence tends to 
prove and every inference fairly de- 
ducible from the facts proved. Hea- 
Be v. Simpson, 20 S.W. 881, 113 Mo. 

{j] Exceptions to rule.—(1) Tes- 
timony of witnesses for demurree 
must be accepted as true, unless in- 


herently incredible or judicially 
known to be untrue. Wolonter v. U. 
S. Casualty Co., 101 S'E..58, 126° Va. 


156. (2) The court is not obliged to 
accept as true what it knows judicial- 
ly to be untrue, nor what in the na- 
ture of things could not have oc- 
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together with such inferences’?! which men of aver- | age intelligence 


curred in the manner and under the 
circumstances mentioned, nor what is 
not susceptible of proof. Duncan v. 
Carson, 103 S.E. 665, 105 S.E. 62, 127 
Va. 306. (3) On a demurrer to the 
evidence, the court is not obliged to 
accept as true that which it knows 
judicially to he untrue. Davis v. Sou- 
der, 114 S.E. 605, 184 Va. 356; Chap- 
man’s Adm’r v. Hines, 115 S.E. 373, 
134 Va. 274. (4) Plaintiff’s statement 
of fact need not be accepted on de- 
fendant’s demurrer to evidence, when 
to do so would strain the court’s cre- 
dulity to the breaking point and re- 
quire judgment contrary to every oth- 
er fact and circumstance, in conflict 
with testimony of numerous witness- 
es of high character, and manifestly 
against right and justice. VWanden- 
bergh & Hitch v. Buckingham Apart- 
ment Corporation, 128 S.E. 561, 142 
Va. 397. 

71.8 U.S:-—Thornton Ww. Bank sof 
Washington, 3 Pet. 36, 7 L.Ed. 594; 
Fowle v. Alexandria, 11 Wheat. 320, 
6 L.Hd. 484; U. S. Bank v. Smith, 11 
Wheat. 171, 6 L.Ed. 443; Salmons v. 
Norfolk, ete:, R. Co., 162: F. 722; Des 
Moines Life Assoc. v. Crim, 134 F. 
348, 67 C.C.A. 330: 

Ala.—Holman v. Whiting, 19 Ala. 
703; Dearing Sink & Co. v. Smith, & 
Wright, 4 Ala. 432; Carrington v. 
Caller, 2 Stew. 175. 

Fla.—Walton Land & Timber Co. 
v. Louisville & N. R. Co., 72 So. 485, 
72 Fla. 66; Comforter v. City of Ap- 
alachicola, 58 So. 28, 63 Fla. 113; Bird 
v. Jefferson County, 58 So. 28, 63 Fla. 
88; Hanover Fire Ins. Co. v. Lewis, 
I> So: 863,235 h las) 193t 

Ind.—Monfort v. Indianapolis & 
Cincinnati Traction Co., 128 N.E. 842, 
189 Ind. 683; Palmer v. Chicago, etc., 
eGo. 4 NB) 0;, 12s Ina, 250; North 
British, ete., Ins. Co. v. Crutchfield, 
9 N.E. 458, 108 Ind. 518; Lake Shore, 
etc., R. Co. v. Foster, 4 N.E. 20, 104 
Ind. 293, 54 Am.R. 319; Stockwell v. 
State, 101 Ind. 1; Nordyke, etc., Co. 
v. Van Sant, 99 Ind. 188; Ruff v. Ruff, 


85 Ind. 431;° Campbell v. Githens, 
(App.) 182 N.E. 100; Geiser Mfg. Co. 
v. Dee, 66 N.E. 701, 33 Ind.App. 38; 


Shearer v. Peale, 36 N.E. 455, 9 Ind. 


App. 282; Hartman v. Cincinnati, 
etce., R. Co., 30 N.E. 930, 4 Ind.App. 
370. 


Iowa.—Jones vy. Ireland, 4 Iowa 63. 

Kan.—Zumbrun v. Osawatomie, 288 
P. 584, 130 Kan. 719; James v. Grigs- 
sby- 220) PP. 267; 114. Kan, "627; Tound- 
strom v. Nelson, 219 P. 509, 114 Kan. 
324; Rowan v. Rosenthal, 215 P. 1008, 
113 Kan. 604; Travis v. Simpson, 187 
P. 684, 106 Kan. 323; Dudas v. Kansas 
City Southern Ry. Co., 185 P. 28, 105 
Kan. 451; Crosby v. Livingston, 185 
P. 284, 105 Kan. 418; Mentze v. Rice, 
iiZeee pepe, 102) Kans 8 bios err vs 
Kerr, 116 P. 880, 85 Kan. 460. 

Ky.—Middleton v. Com., 1 Litt. 
347. 

Md.—Lusk v. Lambert, 163 A. 188; 
Clough & Molloy v. Shilling, 131 A. 
343, 149 Md. 189; Singer Const. Co. 
v. Goldsborough, 128 A. 754, 147 Md. 
628; Provident Trust Co. of Phila- 
delphia v. Massey, 125 A. 821, 146 Md. 
84; Griffith v. Benzinger, 125 A. 512, 
144 Md. 575; McGrath v. Peterson, 96 
A. 551, 127 Md.,412. 

Mass.—Boylston Bottling Co. v. 
O’Neill, 121 N.E. 411, 231 Mass. 498, 
2 ANT. R902: 

Miss.—Hicks v. 


Steigleman, 
Miss. 377; 


Raiford v. Mississippi 
Cent. R. Co., 43 Miss. 233; Mobile, 
6tes, oR: Co: ve, MoOArthur 43) Mise: 
180; Chewning v. Gatewood, 6 Miss. 
552. 

N.J.—Maudsley v. Richardson & 
Boynton Co., 129 A. 139, 101 N.J.Law 
561. 

W.M.—Sanchez v. Torres, 298 P. 408, 
35 N.M. 383; Morrison y. First Nat. 
Bank, 207 P. 62, 28 N.M. 129;  Col- 
lins v. Schump, 120 P. 331, 16 N.M. 
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N.C.—Godfrey v. Western Carolina 
Power Co., 128 S.E. 485, 190 N.C. 24; 
Gladstone v. Swaim, 122 S.E. 755, 187 
N.C. 712; Forbes v. Deans, 121 S.E. 
445, 187 N.C. 164; Snider v. Newell, 
44 S.E. 354, 132 N.C. 614; Hopkins 
v. Bowers, 16 S.E. 1, 111 N.C. 175. 

Okl.—Chicago R. I. & P. Ry. Co. 
v. Smith, 16 P.(2d) 226; Federal Life 
Ins. Co. v. Firestone, 15 P.(2d) 141; 
Shannon Furniture Co. vy. Federal 
Surety Co., 15 P.(2d) 22; Atchison, T. 
& S. F. Ry. Co. v. Phillips, 12 P.(2d) 
908, 158 Okl. 141; Jones v. Nelson, 
10 P.(2d) 408, 156 Okl. 236; Jefferson 
Standard Life Ins. Co. v. Poulter, 6 
P.(2d) 665, 154 Okl. 86; Roy v. St. 
Louis-San Francisco Ry. Co., 4 P. 
(2d) 1038, 153 Okl. 270; Commercial 
Casualty Ins. Co. of Newark, N. J. v. 
Adkisson, 4 P.(2d) 50, 152 Okl. 216; 
Haffner v. First National Bank, 3 P. 
(2d) 835, 152 Okl. 90; Hmpire Gas & 
Fuel Co. v. Powell, 300 P. 788, 150 OK. 
39; Vacuum Oil Co. v. Brett, 300 P. 
632, 150 Okl. 153; Bussey v. Bussey, 
296 P. 401, 148 Okl. 10; Harris v. 
Tucker, 296 P. 397, 147 OKI. 210; Pan- 
ther v. Panther, 295 P. 219, 147 Okl. 
L3 LA City, of Ardmore we Hill, 22931 PR: 
554, 146 Okl. 200; Hasley v. Bunte, 
29 Up. Ps 15695 bao: (Ol: gS ese Fin SAN EO 
Service v. Hodges, 288 P. 483, 143 Okl. 
260; Gregory v. Oklahoma Operating 
Co., 282 P..139, 139 Ok. 2433) Wor= 
Kell ve BruitteSmConme Osea rooney 
Okl. 280; Mead v. Chickasha Gas & 
Hlectric Co., 278 P.-286, 137 Okl1.>74; 
McComas v. Amsden Lumber Co., 272 
P. 835, 134 Okl. 169; Badger v. Dukes, 
272 P. 414, 134 Okl. 25; Murnan vy. Is- 
bell, 271 P. 649, 133 Okl. 160; Walker 
vV. McCray. 269: Ps. 279, 132) Oki. 18 
Haubert v. Navajo Refining Co., 264 
P. 151, 129 OKl. 195; Lancaster v. St. 
Louis & S. F. Ry. Co., 261 P. 960,128 
Okl. 176; Thompson y. Davis, 254 P. 
501, 124 Okl. 79; Ransom vy. Robinson 
Packer) COs Zone ly lel Oey Le ZO @ Kleen ce 
Sutherland v. First Nat. Bank, 249 P. 
715, 119 Okl. 278; Landis v. Rodgers, 
249 Pl 2988 119) OK. 2333 — Myers’ vi 
Chamness, 245 P. 879, 114 Okl. 220; 
Calhoma Oil Syndicate v. Atlas Sup- 
ply Co., 244 P. 770, 117 Okl. 6; Fahey 
v. Mitchell, 244 P. 761, 116 Okl. 296; 
Eagle Loan & Investment Co. v. 
Starks, 243 P. 728, 116 Okl. 149; For- 
EY “Ven Brophy,m 243 Pe b06.eL 6s Ole: 
995 Gourleyave, Jackson; 243'1P. 243. 
116 Okl. 30; Tidal Refining Co. v. 
Charles EH. Knox: Oil Co.,° 243 BP. 150, 
116 Okl. 1; Harley v. Paschall, 243 
P. 167, 115 Okl. 294; Windléy v. Wil- 
son, 242 P. 565, 115 Okl. 280; Lavery 
v. Brigance,, 242 P. 239, 122, Okl. 31; 
City of Yale v. Noble, 239 P. 463, 113 
Okl. 106; Whitfield v. Jones, 237 P. 
440, 110 Okl. 287; Worley v. Carroll, 
Zope. 120, pt LOOK LOO Shuck av. 
Da VAS Te ZO Tie mob eel Om OK), oO aGaty: 
of Tulsa v. Oklahoma Natural Gas 
Co., 284 P. 588, 109 Okl. 43; Oilton 
State Bank v. Ross, 234 P. 567, 108 
Okl. 24; Town of Canton, Blaine 
County v. Mansfield, 233 P. 1071, 108 
Okl. 60; Carter Oil Co. v. Independ- 
ent Torpedo Co., 2382 P. 419, 107 Ok. 
209; Beidleman v. Barry, 231 P. 276, 
104 Okl. 288; Carver Chiropractic Col- 


lege y. Armstrong, 229 P. 641, 103 
Okl. 123; Pierce Oil Corporation v. 
Mipton, 2298 Po 2995.) 1005 sOkl, 9243): 


Pheenix Ins. Co. of Hartford, Conn. 
v. School Dist. No. 132 of Comanche 
County, 228 P. 489, 102 Okl. 251; 
Munn v. Mid-Continent Motor Securi- 
ties Co., 228 P. 150, 100 Ok]. 105; Arm- 
strong v. City of Tulsa, 226 P. 560, 
102 Okl. 49; Pierce Oil Corporation 
Ve, PUCKEeUtLy Fa 26.9P 364,599 Olle 22°e6 
McFadden v. Paulson, 225 P. 528, 98 
Okl. 298; Brady v. Missouri Military 
Academy, 224 P. 707, 98 Okl. 118; 
Brady v. Interstate Mortg. Trust Co., 
223 P. 145, 96 Okl. 293; Beggs Oil Co. 
v. Deardorf, 222 BP. 585, 97 Oki! 33: 
Thelma Oil & Gas Co. v. Sinclair Gulf 
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and fairness might legitimately de- 


Oil Co., 222 P. 686, 97 Okl. 5; Shawnee 
Gas & Electric Co. v. Griffith, 222 P. 
235, 96 Okl. 261; Lamb v. Ulrich, 221 
P. 741, 94 Okl. 240; Turner v. Durant 
Cotton Oil Co., 219 P. 892, 96 OkI. 31; 
Lord v. Oklahoma State Fair Ass’n, 
219 P. 713, 95 Okl. 294; Acacia Oil & 
Gas Co. v.) Tidal @il Co.,. 27 Be 372, 91 
Okl. 237; Anderson v. Pickens, 216 P. 
100, 91 Okl. 91; Downey v. Broesamle, 
215 - PRP: 1055, “91 Ok]? 3817 '@olemany va 
Moreland, 213 P. 843, 89 Okl. 
Rosenberg v. Olsan, 
Okl. 252; Hughes v. Senter, 
311, 88 Okl. 191; Stuard v. First State 
Bank of Waurika, 211 P. 1027, 88 Okl. 
89; Oklahoma Hospital v. Brown, 208 
P. 785, 87 Okl. 46; Shaw v. Cross, 201 
PB. 81l, 83 OK 273) Hilton vaschatt, 
200 BP. 1428, “838 OKL., 27; Cottrell v 
Livergood, 200 P. 185, 82 Okl. 301; 
Sharum v. Sharum, 200 P. 176, 8p Okl. 
266; Goar v, Brown, 200 P. 156, 82 
Ok. 22%: Wison--v.> Moran) 7197-2. 
1051, 82 Okl. 34; Sterling Inv. Co. v. 
Hughes, 196 P. 933, 81 Okl. 79; Fair- 
banks, Morse & Co. v. Miller, 195 P. 
1083, 80 Okl. 265; Boatman v. Cover- 
dale, 193 P. 874, 80 Okl. 9; Singer v. 
Citizens’ Bank of Headrick, 193 P. 41, 
79 Okl. 267; Smith v. Rockett, 192 P. 
691, 79 Okl. 244; Prairie Oil & Gas 
Co. hv. minney, | 192) S586. 79 Ok 
206; Kline ¥V. Kollman, 192 P. 208, 79 
Okl. 179; Rennie v. Red Star Oil Co., 
190 P. 391, 78 Okl. 208; Fowler v. 
Swank, 189 P. 194, 78 Okl. 150; Buss 
VaiChicagor Riv. Goer. eh ys Coualtso tes 
729, 77 Okl. 80; Taylor v. Enid Nat. 
Bank, 186 P. 232, 77 Okl. 74; Eten- 
burn v. Neary, 186 Py 457,077 OKl. 69: 
Midland Valiey R. Co. v. Graney, 185 
P. 1088, 77 Okl. 54; McKone v. Mc- 
Conkey, 185 P. 520, 77 Okl. 3; Davis 
Vee Salis 135 Poo 6- Olli) 252 en dale 
‘Case Threshing Mach. Co. v. Rennie, 
177 P. 548, 71 Okl. 309; Felt v. West- 
lake, 174 PB. 1041, 68 Okl. 294; Helm 
v. Mickleson, 170 P. 704, 66 Okl. 290; 
Sartain v. Walker, 159 P. 1096, 60 OKl. 
258; Midland Valley R. Co. v. Ogden, 
159 P. 256, 60 Okl. 74; Marshall Mfg. 
Co. .v. Dickerson, 155 P. 224, 55 Ok. 
T3855 MISSOUTI OF i& Gaya Coumave 
Sinith, .155,JP. 233,55, Oki. 12° Rese 
v. Woldert Grocery Co., 154 P. 531, 54 
Okl. 566; Alexander Drug Co. v. 
O’Dell, 153 P. 114, 52 Okl. 662; Bowles 
v. Biffles, 151 P. 193; Miller v. Mar- 
riott,.149) P.w1164) 48 (Ok to: Ste 
Louis & S. F. R. Co. v. Snowden, 149 
P. 1088, 48 Okl. 115; Wm. Cameron & 
Co. v. Henderson, 140 P. 404, 40 Ok. 
648; Crow v. Crow, 139 P. 122, 40 Okl. 
455; Midland Valley R. Co. v. Larson, 
138.P. 17385..4% OKVE360s) “Anthony ive 
Bliss] 134 Py 11225 39 -OKl, 2373), liven 
Ve, Lyons 01384. Pe 660539. Olek. | aba 
Flesher v. Callahan, 122 P. 489, 32 
Okl. 283; Shawnee Light & Power 
Co... Vv. Sears) 95 <PY 449. 21 Okla ser 
Ziska v. Ziska, 95 P. 254, 20 Okl. 634, 
2S) ie LatktcAGNG Sage ales Edmission Vv. 
Drumm-Flato Commission Co., 73 P. 
958, 13 Okl. 440; Jaffray v. Wolf, 47 
P. 496, 4 Okl. 303. 

Pa.—Tucker v. Bitting, 32 Pa. 428; 
Davis v. Steiner, 14 Pa. 275, 15 Am.D, 
547; Peaceable v. Eason, 4 Yeates 


54. 

Tenn.—Summers yv. Louisville, ete., 
R. Co., 35 S.W. 210, 96 Tenn, 459. 

Tex.—Thiers v. Holmes, 9 S.W. 191; 
Combination Fountain Co. vy. Rogers, 
(Civ.App.) 186 S.W. 407; Ward v. 
Walker, (Civ.App.) 159 S.W. 320; 
Hanna v. Atchison, (Civ.App.) 141 S. 
W. 190 [aff 174 S.W. 279, 107 Tex. 
64a ViGnicasonUn. ia We eR oma 
Sey Rey 106 S.W. 721, 48 Tex.Civ.App. 

94. 

Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 132 S.E. 517, 186 S.B. 570, 
147 Va. 1; Davis v. Ellis’ Adm’x, 126 
S.E. 658, 131 S.H.. 815, 146 Va. 366; 
Farmer’s Adm’x v. Chesapeake, etce., 
RyiiCo., Pisly Sih aissl eta a WiaeGos 


Chesapeake, etc., Ry. Co. v. Hibbs, 128 
S.B. 538, 142 Va. 96, 41 A.L.R. 10838; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duce from the evidence and such conelusions’? as 
may reasonably be drawn therefrom. 


TRIAL 


However, it | as admitted.’4 


does not admit any fact not proved by the evidence™® 


Williams v. Metropolitan Life Ins. 
Co., 123 S.B. 509, 139 Va. 341; Goshen 
Furnace Corp. v. Tolley’s Adm’r, 114 


S'S. 728, 134. Va... 404;.. Chapman’s 
Adm’r_v. Hines, 115 S.B. 373, 134 Va. 
274; Washington-Virginia Ry. Co. v. 
Sirgen. idelidss Sims. 23.9 salisi2io Vials 4368.* 
Murden v. Virginia Ry. & Power Co., 
107 S.E. 660, 130 Va. 449; Duncan v. 
Carson, 103 S.E. 665, 105 S.B. 62,127 
Va. 306;, Southern Ry. Co. v. Finley 


& Seymour, 102 S.E. 559, 127 Va. 132; 
Zirkle v. Allison, 101 S.E. 869, 126 Va. 
104, 15. ADRs *38:  Guniter’s: Adm’r 
v. Southern Ry. Co., 101 S.E. 885, 126 
Nae oOo. 1) Be Parrish & Co. va Pul- 
ley, 101 S.E. 236,.126 Va. 319; Wol- 
onter v. U. S.- Casualty Co., 101 S.E. 
58, 126 Va. 156; Mangum v. Norfolk 
& W. Ry. Co., 99 S.E. 686, 125 Va. 244, 
5 A.L.R. 346; Johnson v. Atlantic 
Coast Line R. Co, 99-S.H.2558, 125 Va. 
136; Norfolk & W. Ry. Co. v. Mach, 
97 S.E. 776, 124 Va. 249; Core v. Wil- 
helm, 98 S.E. 27, 124 Va. 150; Kellam 
Vv. Belote, 95 S.By 453, 122 .Vai537; 
Chesapeake & O. Ry. Co. of Indiana 
v. National Bank of Commerce of 
Norfolk, 95 S.E. 454, 122 Va. 471 [cert 
den 38 S.Ct. 582, 247 U.S. 519, 62 L.Ed. 
1246]; Wood v. Phillips, 86 S.E. 101, 
117 Va. 878; Newberry v. Watts, 82 
S.E. 703, 116 Va. 730; Hick’s Person- 
al Representative v. Romaine, 82 S.E. 
71, 116 Va. 401; White v. American 


Nat. Life Ins. Co., 78 S.E. 582, 115 
Va.-. 305; -Bonos v. Ferries, 75 S.E. 
126, 113 Va. 495; Chesapeake & O. 


Ry. Co. v. Shipp’s Adm’x, 69 S.E. 925, 


111 Va. 377; Norfolk & W. Ry. Co. v. 
Holmes’ Adm’r, 64 S.E. 46, 109 Va. 
407; Chesapeake COD ERY Conv. 
Hall’s Adm’r, 63 S.E. i007. "109 Va. 
296; Richmond vy. Barry, 63° SJE. 


1074, 109 Va. 274; State University 
v. Snyder, 42 S.E. 337, 100 Va. 567; 
Johnson v. Chesapeake, ete., R. Co., 
2008S; 2388; 91 Va. 17P: “Orange, etc:, 
R. Co. v. Miles, 76 Va. 7738; Creekmur 
v. Creekmur, 75 Va. 430; Richmond, 
etc., R. Co. v. Anderson’s Adm’r, 31 
Cratts (72 Va.) Siz; 1, AmoR....720% 
Backhouse v. Selden, 29 Gratt. (70 
Va.) 581; Gillett v. American Stove, 
Cte. Com 29 iGratt..C.0' Va.) ob bee c Ute 
v. Slaughter, 5 Gratt. (46 Va.) 364; 
Horner y. Speed, 2 Patt.&H. 616. 

Wash.—Luper v. Henry, 109 P. 208, 
59 Wash. 33. 

W.Va.—Finance Co. of America v. 
Bailey, 146 S.E. 723, 106 W.Va. 651; 
Gregg v. City of Morgantown, 87 S.E. 
77, 77 W.Va. 171; Vance v. Ravens- 
wood, etc., R. Co., 44 S.E. 461, 53 W. 


Va. 338; Shaver v. Edgell, 37 S.E. 
664, 48 W.Va. 502; Gunn v. Ohio 
River R. Co., 26 S.BH. 546, 42 W.Va. 


676, 36 LiR.A. 575; Talbott, v...West 
Virginia, etc., R. Co., 26 S.B. 311, 42 
W.Va. 560; Nuzum v. Pittsburgh, 
etc., R. Co., 42 S.E. 242, 30 W.Va. 228; 
Garrett v. Ramsey, 26 W.Va. 345; Al- 
len v. Bartlett, 20 W.Va. 46; Fowler 
v. Baltimore, ete., R. Co., 18 W.Va. 
579; Lee v. Virginia, etc., Bridge Co., 
18 W.Va. 299; Sfolle v. Attna F. & M. 
Ins. Co., 10 W.Va. 546, 27 Am.R. 593; 
Miller v. Franklin Ins. Co., 8 W.Va. 
515; Muhleman vy. National Ins. Co., 
6 W.Va. 508. 

fa] Illustrations.—(1) Where, in 
an action for damages to an interstate 
shipment of live stock, the jury 
might fairly have inferred from the 
evidence that the damage was caused 
by defendant’s negligent failure to 
feed and water the stock during their 
journey, the court was bound so to 
conclude on demurrer to the evidence. 
Southern Ry. Co. v. Finley & Sey- 
mour, 102 S.E. 559, 127 Va. 132. (2) 
Where deceased was killed by being 
thrown from the platform of a dinkey 
engine, on which he was riding, by 
the impact of another engine against 
a car, from which the dinkey had just 
been uncoupled, but the evidence fail- 
ed to show whether it was before or 
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after the dinkey was put in motion, 
it will be assumed on demurrer to 
the evidence that it was afterwards. 
Steele’s Adm’r y. Colonial Coal & Coke 
Co., 79 SIE. 346, 115 Va. 385. 

[b] Every inference favorable to 
demurree that might be drawn from 
the evidence is conceded by the de- 


murrer.”” Travis vo Simpson,, 187 PB; 
684, 106 Kan. 323. 
{c] Inferences jury could draw.— 


(1) All inferences which a jury might 
fairly draw from plaintiff's evidence 
must be drawn in his favor. Goshen 
Furnace Corporation Vv. Tolley’s 
Adm’'r, 114 S.E. 728, 184 Va. 404. (2) 
The court, iin drawing inferences fa- 
vorable to demurree, can draw only 
such inferences as a jury might have 
fairly drawn from the _ evidence. 
Farmer’s Adm’x y. Chesapeake, etc., 
Ry. Co., 131 S.E. 334, 144 Va. 65. (3) 
“Everything which the jury could 
reasonably infer from the evidence 
demurred to, is to be considered as 
admitted.” U.S. Bank v. Smith, 11 
Wheat. 171, 179, 6 L.Ed. 443. 

{d] All reasonable inferences must 
be allowed in demurree’s’ favor. 
Rowan vy. Rosenthal, 215 P. 1008, 113 
Kan. 604. 

[e] Every reasonable intendment. 
—The evidence, on demurrer thereto, 
is entitled to every reasonable intend- 
ment in favor of plaintiff. McGil- 
christ v. F. W. Woolworth Co., 7 P. 
(2d) 982, 188 Or. 679. 

{[f] Rule of law requires the court 
to make every inference and presump- 
tion in favor of demurree which the 
jury might legally deduce from the 
evidence. Thornton v. Bank of Wash- 
ington, 3 Pet. (U.S:) 36, 7.L.Bd. 594. 

[g] Extent of rule.—Before the 
court can assume a fact as true, there 
should be at least some propriety in 
the verdict of a jury finding it so; 
if the jury could not legally or rea- 
sonably draw the inference that the 
fact was true from the evidence, then 
the court cannot assume the fact to 
pean Holman vy. Whiting, 19 Ala. 
703. 

{h] Where several inferences pos- 
sible.—(1) If several inferences may 
be drawn from the evidence, differing 
in degrees of probability, the court 
must adopt those most favorable to 
demurree, provided they are not forc- 
ed, strained, or manifestly repugnant 
to reason. Goshen Furnace Corpora- 
tion v. Tolley’s Adm’r, 114 S.E. 728, 
134 Va. 404; Duncan v. Carson, 103 S. 
EK. 665, 105 S.B. 62, 127 Va. 306; BK. 
H. Parrish & Co. v. Pulley, 101 'S.B. 
236, 126 Va. 319; Wolonter v. U. S. 
Casualty Co., 101 S.E. 58, 126 Va. 156; 
Washington cs Ow iby Ry. v. Jackson’s 
Adm’r, 85 S.E. 496, 117 ink 636; Hor- 
ner v. Speed, 2 Patt.&H. (Va.) 616. 
(2) Inferable inferences most favor- 
able to the demurree will be made in 
cases in which there is a grave doubt 
which of two or more inferences shall 
be deduced. Des Moines Life Assoc. 
Ve Crim), 134 HW: 348) (67 C:C.Ac 3302 

[i] Nonjury case.—Rule applies. 
Seeing v. Torres, 298 P. 408, 35 N.M. 


[i] No inferences against demur- 
ree.—On a demurrer to the evidence in 
a civil case, only those inferences are 
drawn against demurree which nec- 
essarily flow from the evidence. HE. 
H. Parrish & Co. v. Pulley, 101 S.E. 
236, 126 Va. 319. 

72. U.S.—Fowle v. Alexandria, 11 
Wheat. 320, 6 L.Ed. 484; Pawling v. 
U. S., 4 Cranch 219, 2 L.Ed. 601. 

Ala.—Shaw v. White, 28 Ala. 637; 
Higgs v. Shehee, 4 Fla. 382; Pharr v. 
Bachelor, 3 Ala. 237. 

Fla.—Atlantic Coast Line R. Co. v. 
McCormick, 52 So. 712, 59 Fla. 121. 
British, ~etc.,* Ins. Co. 
v. Crutchfield, 9 N.E. 458, 108 Ind. 
518; Stockwell v. State, 101 Ind. 1. 

Kan.—Rowan v. Rosenthal, 215 P. 
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and forced and violent inferences are not considered 


1008, 118 Kan. 604; ‘Mentze v. Rice, 
172 P. 516, 102 Kan. 855; Christie v.- 
Barnes, 6 Pp, 599, 33 Kan. 317. 

N. 


st Nat. Bank, 
207 P. 62, 28 N.M. 129. 

Okl.—Shannon Furniture Co. v. 
Federal Surety Co., 15 P.(2d) 22; 
Jones v. Nelson, 10 P.(2d) 408, 156 
Okl. 236; Jefferson Standard Life Ins. 
Co. v. Poulter, 6 P.(2d) 665, 154 Okl. 
86; Empire Gas & Fuel Co. v. Pow- 
ell, 300-2) 783," 150 OkI>-395 
v. Bussey, 296 P. 401, 
Harris v. Tucker, 296 P. oo 147 Okl. 
210; Panther v. Panther, 295 1B) PAS 
147 Okl. 131; King Auto Service v. 
Hodges, 288 P. 488, 143 Okl. 260; 
Thompson v. Davis, 254 P. 501, 124 
Okl. 79; Ransom y. Robinson Packer 
Co., 250 BP. 119, 120 Okl, 17; Suther- 
land’ v. First’ Nat. Bank,” 249° PF. 715, 
119 Okl. 278; Myers v. Chamness, 245 
P, 879, 114° Okl. 220; ‘Calhoma. Oil 
Syndicate v. Atlas Supply Co., 244 P. 
770, 117 Okl. 6; Fahey v. Mitchell, 
244 P. 761, 116 Okl. 296; Eagle Loan 
& Investment Co. v. Starks, 243 P. 
723, 1416 Oki, ; Forry v. Brophy, 
243 2P.. 0506,.2L1670OkK1. 99: Gourley, by. 
Jackson, 243 P. 243, 116 Okl. 30; Tidal 
Refining Co. v. Charles E. Knox Oil 
Co 243 P1505 116 Okie barley we 
Paschall, 248 P. 167, 115 Okl. 294; 
Findley v. Wilson, 242 P. 565, 115 Okl. 
280; Lavery v. Brigance, 242 P. 239, 
122 Okl. 31; Whitfield v. Jones, 237 
P. 440, 110 Okl. 237; Carter Oil Co. v. 
Independent Torpedo Co.. 232 P. 419. 
107 Okl. 209 Carver Chiropractic 
College v. Armstrong, 229 P. 641, 103 
Okl. 123; Munn y. Mid-Continent Mo- 
tor Securities Co., 228 P. 150, 100 Ok). 
105; Oklahoma Hospital v. Brown, 
208 P. 785, 87 Okl. 46; Smith v. Rock- 
ett, 192 P. 691, 79 Okl. 244; Anthony 
Va Bliss) 134 hPa tl 22.339) = Oki aZ ous 
Flesher v. Callahan, 122 P. 489, 32 
Okl. 283; Shawnee Light, etc., Co. v. 
Sears,).95— Biv 449621 VOkdy a Se aaiske. 
Vv. Ziska, 95'P. 254, 20 Ok]. 634, 23 
L.R.A.N.S. 1; Edmission v. Drumm- 
Flato Commission Co., 73 P. 958, 13 
Okl. 440. 

Pa.—McKowen vy. McDonald, 43 Pa. 
441, 82 Am.D. 576;; Feay v. Decamp, 
15 Serg.&R. 227; Duerhagen v. U: S. 
Ins. Co., 2 Serg.&R. 309. 

Tex.—Galveston, ete, Ry. Co. v. 
Templeton, 26 S.W. 1066, 87 Tex. 42 
[aff (Civ.App.) 25 S.W. 1385]; Thiers 
v. Holmes, 9 S.W. 191; Colvin v. 
Chadwick, (Civ.App.) 291 S.W. 639; 
Chicago, ete., R. Co. v. Cleaver, 106 
S.W. 721, 48 Tex.Civ.App. 294. 

73. Hick’s Personal Representa- 
tive v. Romaine, 82 S.E. 71, 116 Va. 
401. 

74. U.S.—Pawling v. U. S., 4 
Cranch 219, 2 L.Ed. 602* Jacob v. 
Up4S., SLs" BiCaseNoy 157s ol Brock. 


520; ‘Tones v. Vanzandt, 13 F.Cas.No. 
7,501, 2 McLean 596; U. S. v. Wil- 
liams, 28 F.Cas.No. 16,724, 1 Ware 
173. 


Fla.—Atlantic Coast Line R. Co. v. 


McCormick, 52 So, 712, 59¢la.e 120: 
Higgs v. Shehee, 4 Fla. 382. 
Ind.—Palmer v. Chicago, ete., R. 
Go, 14°N.B.7 70, 112) Ind: 250% ake 
Shore, etc., R: Co. Vv. Foster, 4 N.E 
20, 104 Ind. 298, 54 Am.R. 319; Talk- 
ington v. Parish, 89 Ind. 202; Doe v. 
Rue, 4 Blackf. 263, 29 Am.D. 368; 
Smock y. Henderson, Wils. 241. 


Mass.—Copeland v. New England 
Ins. (Co 22) ‘Pick, 1:35. 

Mo.—Buesching v. St. Louis Gas- 
light Co., 73 Mo. 219, 39 Am.R. 503. 

N.Y.—People v. Roe, 1 Hill 470. 

Tex.—Galveston, etc., Ry. Co. v. 
Templeton, 26 S.W. 1066, She ReX, 64:2 
[aff (Civ.App.) 25 S.W. 185]; Brad- 
. Reed) Zoey Tex 2583) Chicaso, 
ete., R. Co. v. Cleaver, 106 S.W. 721, 
48 Tex.Civ.App. 294. 

Va.—Wolonter v. '‘U. S. Casualty 
Co., 101 S.E.. 58, 126° Va. 156; Hick’s 
Personal Representative Vv. Romaine, 
82. S.E. 71, 1126 -Va. 404%  Clopton v. 
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[§ 378] d. When Sustained or Overruled?’—(1) 
In General. On a demurrer to the evidence the court 
does not stand in the place of a jury to render such 
a Judgment as the jury ought to have rendered, but 
to render one against defendant if the jury could 


legally have done so,‘® and so it 


ruled unless the evidence and all inferences reason- 
ably deducible therefrom are insufficient to support 
a verdict for plaintiff,77 or unless there is an en- 
tire absence of proof tending to show a right to re- 
cover,’® or unless the evidence clearly ‘disproves 
In some jurisdictions, 
when the ease is tried before a jury, the demurrer is 
sustained only when there is no substantial evidence 
whatever in support of some essential fact of plain- 
in others the demurrer is sustained 
when the evidence, although conflicting, so decidedly 
preponderates in favor of defendant that a verdict 
for plaintiff would be set aside by the court on mo- 


plaintiff’s right of recovery.’® 


tiff’s case ;8° 


tion. 81 


Particular statements as to when sustained. 
has been held, according to varying statements of 
similar import, that a demurrer to the evidence 
should be sustained where demurree fails in his 
when plaintiff’s evidence is prima facie 


proof ;°? 


Morris, 6 Leigh (33 Va.) 278; Hans- 
brough y. Thom, 3 Leigh (30 Va.) 147. 

75. Harmless error in sustaining 
or overruling demurrer to evidence 
see Appeal and Prror § 3006. 

In action for negligence see Negli- 
gence § 902. 

76. McCarty v. Williams, 102 So. 
i336, clo) Alas 2325) Bates: ;Adim ny ve 
Bates, 33 Ala. 102; Shaw v. White, 28 
Ala. 637. 

7%, Chicago, R. & P. EVY:1 COV 
Smith, (Okl1.) 16 Pid) 226; Atchi- 
son, T & S. BF Reyes COnnY.- Phillips, 12 
PRP: (2a) 908, 158 Okl. 141; Roy v. 
St. Louis-San Francisco Bye) (Con eA 
P.(2d) 10388, 153 Okl. 270; Lancaster 
Wats Louise & 1S. bw Ry. Con 26ie kb. 
960, 128 Okl. 176. 

78. Meéntze v. Rice, 172 P. 516, 102 
Kan. 855; Brown v. Cruce, 133 P. 865, 
90 Kan. 306.- 

79. Walsh v. Kansas Fuel Co., 137 
P. 941, 91 Kan. 310, 50 L.R.A.N.S. 686. 

80. Fla.—Knight v. Empire Land 
Go., 45 So. 1025, 55 Fla. 301. 

Kan.—Benninghoff v. Cubbison, 26 
P. 14, 45 Kan. 621; Wilson v. Beck, 
24 P. 957, 44 Kan. 497; Gardner v. 
King, 15 Pp. 920, 37 Kan. 671; Brown 
vy. Atchison, etc., RR. Co.,'.1 P. 605, 31 
Kan. 1; Continental Ins. Co. v. Gas- 
ton, 56 P. 1129, 8 Kan.App. 857; Skin- 
ner v. Mitchell, 48 P. 450, 5 Kan.App. 
366 


Mo.—Young v. Webb City, 51 S.W. 
709, 150 Mo. 333; Bender v. St. Lou- 
is; ete:, pk. (Co,,; 37) S.W..132,, 1387 Mo. 
240; Hazell v. Tipton Bank, 8 S.W. 
173, 95 Mo. 60, 6 Am.S.R. 22; Davis 
v. Kroyden, 60 Mo.App. 441. 

Okl.—Belcher v. Whitlock, 56 P. 23, 
6 Okl. 691. 

Tex.—Harwood v. Blythe, 32 Tex. 
800. 
81. Va.—Michael v. 
Mach. Works, 19 S.E. 
44 Am.S.R. 927; 
Va. 206. 

W.Va.—MecNeer, Talbott & Johnson 
v. Chesapeake & O. Ry. Co., 86 S.E. 
887, 76 W.Va. 803; Barrett v. Raleigh 
Coal, etc., Co., 47 S.E. 154, 55 W.Va. 
395; Bowman v. Dewing, 40 S.E. 576, 
50 W.Va. 445; Bulkley v. Sims, 35 S.E. 
971, 48 W.Va. 104; Lewis v. Chesa- 
peake, eUCy, VRS Co., 35) 1S... 908) 47 
W.Va. 656, 81 Am.S.R. 816; Gunn v. 
Ohio River R. Co., 26 S.E. 546, 42 W. 
Va. 676, 36 L.R.A. 575. 

82. Eagan v. Downing, 55 Ind. 65; 
Kennedy v. Metropolitan St. R. Co., 
107 S.W. 16, 128 Mo.App. 297; Kan- 
sas City, M. & O. Ry. Co. v. Bishop, 


Roanoke 
261, 90 Va. 492, 
Eubank v. Smith, 77 
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should be over- 
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insufficient for a recovery ;** where the evidence does 
not show a prima facie case ;*4 where the evidence 
would not sustain a verdict,*° or a judgment, ge 
where evidence introduced by plaintiff is clearly in- 
sufficient to form the basis of a judgment for him ;** 
where there is no evidence to sustain plaintiff’s cause 
of action;’* where there is no competent evidence 
sufficient from any angle to establish a right to re- 
covery or, to a verdict or judgment in favor of plain- 
where no evidence is introduced tending to 
prove the cause of action set up;°® where the evi- 
dence does not. reasonably tend to show a cause of 
action;®! where no evidence is offered in support of 
an allegation necessary to a recovery by plaintiff ;°? 
where there is no competent eyidence on an issue 
essential to a recovery by plaintiff;®* where there 
is an entire failure to prove one fact essential to the 
existence of the cause of action;®* when plaintiff’s 
testimony is wholly insufficient to prove the mate- 


rial allegations in his declaration ;°° if plaintiff’s evi- 


It 


282 P. 1091, 140 Okl. 277; Oklahoma 
Moline Plow Co. v. Smith, 139 P. 285, 
41 Okl. 498, 


83. State v. Goetz, 33 S.W. 161, 131 
Mo. 675; Smith v. Missouri Pac. R. 
Co., 20 S.W. 896, 113 Mo. 70. 


84. Copeland v. New England Ins. 
Co., 22 Pick. (Mass.) 135; Sartain v. 
Walker, 159 P. 1096, 60 Okl. 258. 

85. U.S.—Chesapeake & O. Ry. Co. 
v. Martin, 51 S.Ct. 453, 283 U.S. 209, 
75 L.Ed. 983 [rev 143 S.E. 629, 152 S. 
E830, 194 Vaal]: 

N.C.—Godfrey v. Western Carolina 
Power Co., 128 S.E. 485, 190 N.C. 24. 

Okl.—Haffner vy. First Nat. Bank, 
3 P.(2d) 885, 152 Okl. 90; Lavery v. 
Brigance, 242 P. 239, 122 Okl. 31; Chi- 
CAGO Ie mec MEV OOLL Vian IP eriinss 
242 P. 535, 115 Okl. 233; City of Yale 
Vs. Nobles 239) P4637 11:3 Okly, 3106; 
Shuck v. Davis, 237 P. 95, 110 Okl. 
196; Turner v. Durant Cotton Oil Co., 
219 P. 892, 96 Okl. 31; Lord v. Okla- 
homa State Fair Ass’ n, 2190 Bs Glo Op 
Okl. 294; Shaw v. Cross, PAI Gl Stool bl 
83 Okl. 273; Jameson v. Flournoy, 
184 P. 910, 76 Okl. 227; Baker-Hanna- 
Blake Co. v. Paynter-McVicker Gro- 
cery (Co. 1174 P9265, Tec Okly 22 (Pe- 
troleum Iron Works Co. v. Bullington, 
161 P. 538, 61 Okl.'311; Fort Smith & 
W. R. Co. v. Knott, 159 P. 847, 60 Okl. 
175; Eoff v. Lair, 156 P. 185; Gross- 
man Co. v. White, 152 P. 816, 52 Okl. 
117; Bell v. Lynde-Bowman Darby 
Co., 132 P. 477, 38 Okl. 172; Shawnee 
Fire Ins. Co. v. Thompson & Rowell, 
119), 985,530 ‘Ok. 466% Kentucky 
Refining Co. v. Purcell Cotton Seed 
Oil Mills; 73, P;-945, 138 OKl 220: Yine- 
ling v. Redwine, 69 P. 810, 12 Okl. 64 


‘|| Sanders v. Chicago, etc., R. Co., 61 P. 


1075, 10 Okl., 325. 

Tenn.—Corbett v. J. Allen Smith & 
Co., 47 S.W. 694, 101 Tenn. 368. 

W.Va.—Finance Co. of America v. 
Bailey, 146 S.E. 723, 106 W.Va. 651; 
Dempsey v. Norfolk & W. Ry. Co., 
71 S.E. 284, 69 W.Va. 271, 34 (OMRON, 
N.S. 682. 

86. Longnecker v. Longnecker, 134 
N.W. 926, 90 Neb. 784; Staton v. Rob- 
inson, 1 PijC2d) 647, 1150) Ok.) i234 
Toomey v. Sporn, 291 P. 22, 145 Okl. 
38; Johns v. Edwards, 250 P, 1012, 
120 Okl. Sb Citys or Yale v. Noble, 
239 P. 463, 113 Oxl. 106; Remarkis v. 
Reid, 166 P. 728, 64 Ok]. 104; Hargrove 
v. Bourne, 150 P. 121, 47 Okl. 484. 

87. Cottom yv. National F. Ins. Co., 
70 P. 357, 65 Kan. 511; Holm v. Wa- 
ters, 56 P. 507, 8 Kan.App. 859; Dun- 
can v. Keechi Oil & Gas Co., 181 P. 


dence shows affirmatively that he is not entitled 
to recover;°® if on any theory of the evidence plain- 
tiff cannot recover;®* where the evidence demurred 
to fails to prove any defense;®* and various other 


109, Mion Okie St 

88. Walsh v. Kansas Fuel Co., 137 
P. 941, 91 Kan. 310, 50 L.R.A.N.S. 686; 
Ritchie v. Fowler, 44 S.E. 616, 132 N. 
C. 788; Kline v. Merrihugh, (Okl.) 15 
P.(2d) 64; Schetrompf v. Hines, 235 
P. 603, 109 Okl. 263; Pierce Oil Cor- 
poration, 229 P. 181, 100 Okl. 266; 
Buss v. Chicago, etce., Ry. Co., 186 P. 
729, 77 Okl. 80; Watkins v. Havig- 
horst; %4 By .318, 137 Ok i282 Ying= 
ling v. Redwine, 69 P. 810, 12 Okl. 64; 
Archer v. U. S., 60 P. 268, 9 Ol. 569. 

89. Smith v. Dunbar 'Co., 257 PB. 
282, 125, Ok). 2415: -Dilt v. Johnston, 
247 BP. 349, 121 Okl. 62; Coleman v. 
Moreland, 213 P. 848, 89 Okl. 128; 
Gutierrez v. New York, ete., S. S. Co., 
4 Porto Rico Fed. 510. 

90. Milliken v. Thyson Commis- 
sion Co., 100 S.W. 604, 202 Mo. 637. 

91. Norman v. Groves, 97 P. 561, 


22NORT9 8: 
Black v. Wickett, 259 P. 642, 
+ Bk 
Cockrell v. Martin, 255 P. 1101, 
124 Okl. 284. 
94. Lyons v. Terre Haute, etc., R. 
Co., 101 Ind. 419; Walker v. Eckhardt, 


251 P. 10938, 122 Kan. 453; Rowan v. 
Rosenthal, 215 P. 1008, 113 Kan. 604; 


Union Tp. v. Hester, 54 P. 923, 8 
Kan.App. 725. 

95. New Orleans, etc., R. Co. v. 
Enochs, 42 Miss. 603; Quadrangle 


Petroleum Co. v. McCabe, 239 P. 620, 
111 Okl. 260. 

96. Carter v. Prairie Oil & Gas Co., 
104 P. 563,80 Kan. 792; Sissel v. St. 
Mouis) ete: 5 “Res Go.) Liss Sows toe 
214 Mo. 515, 15 Ann.Cas. 429; Bond 
v. Sanford, 114 S.W. 570, 134 Mo.App. 
477; Cooper v. Jackson, 231 P, 223, 
104 Okl. 277; Williams v. Williams, 
209 P7669, "87 OK 1 t95: 'Geriines 
awe v. Haley, 11 S.E. 901, 29 W.Va. 

[a] MTlustration.—None of the tes- 
timony given for plaintiffs, in an ac- 
tion to hold defendant liable for work 
done by them, being substantially in- 
consistent with their other testimony 
that they were subcontractors of one 
who, to their knowledge, was an in- 
dependent contractor for doing the 
work for defendant, a demurrer to the 
evidence was properly’ sustained. 
Carter v. Prairie Oil & Gas Co., 104 
P. 563, 80 Kan. 792. 

97. Loeffler v. West Tampa, 46 So. 
426, 55 Ela. 276. 

98. Willoughby v. Ball, 90 P. 1017, 
18 Okl. 535. 

[a] Counterclaim.—A demurrer to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ber, 


§ 378] 


statements of similar meaning;°® also, when there 
is a fatal variance between the allegations and the 
proof a demurrer to the evidence “should be sus- 


tained. 


Particular statements as to when overruled: It 
has been held, according to varying statements of 
similar import, that a demurrer to the evidence 
should be overruled where the uncontradicted evi- 
dence shows beyond question that plaintiff is enti- 
tled to recover;?, where demurree proves facts suffi- 
cient to entitle him to recover as against demurrant ;3 
where the petition states a cause of action and the 
where plaintiff’s testi- 
mony establishes not only defendant’s personal lia- 


proof fairly sustains it;4 


defendant’s evidence upon a counter- 
claim or set-off is properly sustained 
where the evidence thereon appears 
insufficient as a matter of law to raise 
such issue or sustain such defense 
had it been submitted to the jury. 
PaMnbell ie Wood, 278 P. 281, 137 OKl1. 


99. See cases infra this note. 

[a] MTlustrations. — (1) Where 
plaintiff sued for negligent injuries 
alleging two causes of action, one of 
which was for willful and wanton 
negligence, there being no evidence 
tending to show willful or wanton 
negligence of the company or its em- 
ployees, a demurrer to the evidence as 
to that cause of action should have 
been sustained. Whitman v. Atchi- 
BON fh s6e ye Ys CO 1G PB. 24, So, 
Kan. 150,34. ROALN-S. 1029," Ann; 
Cas.1912D 722. (2) In an action to 
foreclose a mortgage after the death 
of the makers, where the guardian ad 
litem of the defendant minor heirs of 
the makers filed a general denial, and 
the only evidence is that of the execu- 
tion of the note and mortgage, it is 
error to overrule a demurrer to the 
evidence. Sims v. Hedges, 123 P. 155, 
32 Okl. 683. (3) In action of eject- 
ment all facts showing without con- 
tradiction a delivery of a deed execut- 
ed by plaintiffs, Indian allottees, 
April 8, 1905, when they were free 
from restrictions on alienation, it was 
proper to sustain a demurrer to the 
evidence of plaintiffs. Rentie v. Mc- 
Coy, 128 P. 244, 35 Okl. 77. (4) Where 
a petition, in a widow’s action for the 
death of her husband, alleged that no 
administrator had been appointed and 
plaintiff offered no proof thereof, it 
was error to overrule defendant’s de- 
murrer to the evidence. Frederick 
Cotton Oil & Mfg. Co. v. Clay, 150 
P. 451, 50 Okl. 123. (5) Where one 
is sued on a note, and on the trial no 
competent evidence is offered in sup- 
port of the defense, the court should 
sustain a demurrer to defendant’s evi- 
dence. Schump Land Co. v. Probst, 
1389 P. 1024, 92 Kan. 103. 

[b] Various statements of rule as 
to when, demurrer to evidence should 
be sustained.—(1) Where plaintiff's 
evidence fails to make out a cause of 
action against defendant. Pool v. St. 
Louis-San Francisco Ry. Co., 13 P.(2d) 
195, 158 Okl. 261. (2) Where there is 
no ‘evidence offered by plaintiff upon 
which a recovery can be predicated. 
Waken vy. Gensman Bros, & Co., 243 P. 
224, 116 Okl. 106. (3) Where there 
is no competent evidence reasonably 
tending to support allegations of the 
petition. Empire Gas & Fuel Co. v. 
Powell, 300 P. 788, 150 Okl. 39. (4) 
If a party’s evidence is insufficient to 
entitle him to the relief prayed for. 
Myers v. Chamness, 245 P. 879, 114 
Okl. 220.. (5) Where the evidence 
is of such conclusive character that 
the court, in the exercise of a sound 
judicial discretion, would be com- 
pelled to set aside a verdict in op- 
position to it. Municipal Excavator 
Co. v. Walters, 220 P. 456, 97 Okl. 14. 
(6) Where the evidence of plaintiff, 
together with such inferences and 
conclusions as may reasonably be 
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bility, but acts and conduct on his part amounting 
to acknowledgment of liability ;° 
evidence construed most strongly in his own favor 


where plaintiff’s 


fairly sustains every fact essential to his cause of 


drawn therefrom, does not warrant 
a recovery against the defendant, a 
demurrer to the evidence is properly 
sustained. Burton v. Doyle, 165 P. 
169, 65 Okl. 126. (7) Where the evi- 
dence introduced by plaintiff in a 
cause, when viewed in its strongest 
aspect, admitting all the facts which 
the evidence in the slightest degree 
tends to prove, and all the inferences 
and conclusions which may reason- 
ably and logically be drawn from it, 
fails to establish plaintiff's case. New 
York Plate Glass Co. v. Wright, 160 
PS 545 61" OKM P47; Sharmers?*' State 
Bank of Jefferson v. Jordon, 160 P. 
53, 61 Okl. 15; Schneider v. Athey, 
239 RP. 242, 113 Ok) 94. (8) Where 
the record contains no evidence tend- 
ing to show liability on the part of 
demurrant. Sharp v. Pawhuska Ice 
Co., 217 P. 214, 90 Okl. 211. (9) When 
the evidence does not sustain the al- 
legations of defendants in their cross 
petition. McComas v. Amsden Lum- 
DEMICO. 2 la PewSoOy Lode OKs Leos!) CLO) 
Not unless evidence fails to make out 
ease after admitting every fact and 
reasonable inference therefrom. Rus- 
COL Vy De (Good, 21 bylaw cl, Lat comn: 
708. (11) Only where there is no 
evidence introduced at the trial of a 
cause, reasonably tending to establish 
the allegations of plaintiff’s petition. 
Missouri, K. & T. Ry. Co. v. Perino, 
214 P. 907, 89 Okl. 136. 

1. Loeffler v. West Tampa, 46 So. 
426, 55 Ela. 276; Ellis v. Flaherty, 
70 P. 586, 65 Kan. 621. 

[a] Where party was not sur- 
prised, misled, or prejudiced by a vari- 
ance, it will not be regarded as fatal 
and a demurrer on that ground will 
not be sustained. Collier v. Monger, 
89 P. 1011, 75 Kan. 550. 

[b] Exceptions as to variance will 
not be very critically examined. 
Emerick v. Kroh, 14 Pa. 315 


[c] Where remedy therefor is pro- 
vided by statute a variance is not 
ground for demurrer. Wallich v. 


Morgan, 39 Mo.App. 469. 

2. First State Bank of Addington 
v. Lattimer, 149 P. 1099, 48 Okl. 104. 

38. Haubert v. Navajo Refining Co., 
264 P. 151, 129 Okl. 195; Sosbee v. 
Clark, 207 P. 732, 86 Okl. 198. 

4 State v. Gerhards, 162 P. 1149, 
99 Kan. 462; T. H. Rogers Lumber Co. 
v. M. W. Juda Lumber Co., 153 4B: 
150, 52 Okl. 387. 

5. Pratt’) v. Hancock, 1246 Pr 220, 
IATA Oki. 300. 

6. Kan.—Holmes y. Culver, 133 P. 
164, 89 Kan. 698; Suess v. Lane Coun- 
ty, 638 P. 451, 10 Kan.App. 583; Gil- 
more v. Garnett Bank, 63 P. 89, 10 
Kan.App. 496; Atchison, UC Eee O: 
v. Chenoweth, 49 P. 155, 5 Kan. App. 
810 


Mo.—Baum v. Fryrear, 85 Mo. 151; 
Deitring v. St. Louis Transit CO 85 
S.W. 140, 109° Mo.App. 524. 

Okl.—Belcher v. Whitlock, 56 P. 
23,06 OKT, 692. 


Tex.—Harwood v. Blythe, 32 Tex. 
800. 
Va.—Chesapeake, etc, R. Co. v. 


Pierce, 48 S.E. 534, 103 Va. 99. 
[a] Thus (1) as sustaining a de- 
murrer to the evidence works a final 


Ginn. 195i (Bo 769,80. Oki 
‘of Tulsa v. Wells, 191 P. 186, 79 Ok. 


,Mitchell v. McCollister, 


action;® where the evidence 1s sufficient to make out 
a prima facie ease,’ or to prove plaintiff’s claim,® 
or to sustain plaintiff’s case, or to support a ver- 
dict,t®° or a judgment;'! where the petition is sus- 
tained by competent evidence;1? where there is some 
proper evidence to sustain every allegation of the 
petition;+® where there is any evidence to sustain 
the plaintiff’s case,t* or fairly tending to establish 
a right to relief,!® or tending to establish each fact 
| necessary to support plaintift’s cause of action,*® or 


disposition of the case, the court does 
not err in overruling such demurrer 
whenever there is testimony which, 
although weak and inconclusive, yet 
fairly tends to prove every essential 
fact and is sufficient to justify a court 
in overruling a motion to set aside a 
verdict based thereon. Kansas Pac. 
Ri. Cow wes Couse, 27 aan. VOL 1 
Where plaintiff's evidence, though 
weak and inconclusive, tends to estab- 
lish every material fact, sustaining 
demurrer to evidence improper. Har- 
ter*ve Atchison, etce bh. Contes beatuse 
55 Kan. 250. 

7. Yerkes v. Kansas Pipe Line & 
Gas’ Coy ke P(x), 2TAS teow oamowa Os 
Harris v. Boyd, 299 P> 888, 149 Okl. 
196; Emery v. McCary, 289 P. 703, 144 
Okl, 565" Worrell vv. Pruitt & Coe 279 
P. 335, 137 Okl. 280; Ed. M. Seamens 


& Co. v. Overholser & Avey, 244 P. 
796, 116 Okl. 276; Schaff v. Hudgins, 
225° Ps 9 tS, 915," 98 (OK 219) quer 


Schaff v. McGuyre, 208 P. 263, 87 Okl. 
41]; Acacia Oil & Gas Co. v. Tidal 
OW Coy art Ps 372, 91 OK 2375) Mills 
v.- Williams, 209 P. 771, 87 Okl. 190; 
Sartain v. Walker, 159 P. 1096, 60 
Okl. 258; Clark v. O’Toole, 94 P. 547, 
20 Okl. 319. 

8 Sanders v. Percy, 221 P. 420, 94 
Okl. 145. 

9. Anderson v. Heasley, 148 P. 738, 
95 Kan. 572. 

10. Plasket v. Benton-Warren Agr. 
Society, 89 N.E. 968, 45 Ind.App. 358 
[motion den 90 N.E. 908, 45 Ind.App. 
358]; Smith v. Lyle Rock Co., 111 S. 
W. 831, 1382 Mo.App. 297; Missouri 
Pac. R. Co. vy. Steel, 284 P. 21, 141 Okl. 
Lose Chicago wml Sou bee OLeve 
Cheek, 231 P. 1078, 105 Okl. 91; West- 
ern Supply Co. v. Oil County Drilling 
@o., 2239.P..3995, 97 Okla 88s FOLty. of 
Sapulpa v. Deason, 196 P. 544, 81 Okl. 
51; Chickasha Gas & Electric Co. v. 
233; City 


39; Reynolds v. ‘Brooks, 152 Poet 
49 Okl. 188; Moppin v. Norton, 137 P. 
1182, 40 Oki. 284, Ann.Cas.1915D 1042; 
Chesapeake & O. Ry. Co. v. Ricks, 135 
S.E. 685, 146 Va..10; Richmond v. 
Barry, 63 S.H. 1074, 109 Va. 274; Mas- 
sey v. Southern, R. Co., 56 S.E. 275, 
106 Va, 55: 

11. Israel v. Lawrence, 270 P. 602, 
126 Kan. 586; Lyon y. Lyon, 134 P. 
650, 39 ‘Okl. 111. 

12° Carzilin Commission | .Cowmrve 
Maw sty, 161 P. 634, 162 P. 3138, 99 Kan. 


Hagan v. American Bldg., ete., 
Assoc. 743" (Po. LLSS,- 2 Kan.App. i hi 
Steelsmith v. Union Pac. R. Co., 40 
Peover roan ADD. 10. 

14. King v. City of Parsons, 149 P. 
699, 95 Kan. 654; Badger v. Dukes, 272 
P. 414, 134 Okl. 25. 

15. Moore v. Moore, 150 P. 230, 93 
Kan. 697, 96 Kan. 95. 

16. Horine v. Hammond, 146 P. 
1144, 94 Kan. 579; Wichita v. Coggs- 
38 Kan.App. 540; 


hall, 438 BP. 842, 
220 P. 631, 
93 Okl. 203. 


[a] Notwithstanding evidence pre- 
ponderates to the contrary.—Where 
the petition states facts sufficient to 
constitute a cause of action, and there 
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reasonably tending to establish the cause of action, ** 
or to prove the issues,!® or to support plaintiffs 


contention,'® or to show plaintiff’s 


er,2° or tending to establish the allegations of plain- 
tiff’s petition;?! where the evidence is such that a 
jury might have found a verdict for demurree;*? 
or if reasonably fair minded men might have dif- 
fered on the question;?*® where lability of demur- 
rant may fairly be inferred from the facts stated in 
the demurrer ;2* where the evidence fairly tends to 
sustain any cause of action;?° where a verdict for 
plaintiff would not have been set aside as without 
evidence to support it;?® and it 1s improper to sus- 
‘tain a demurrer to the evidence where the evidence 
is not such that the court could say as a matter 
of law that it did not prove or tend to prove any 
cause of action in favor of plaintiff 


fendant.77 
Demurrer to evidence for defense. 


ant introduces some competent testimony tending to 


prove his defense as alleged,’* or 


which would sustain even a partial defense to the 


is evidence tending fairly to establish 
every essential fact thereof, notwith- 
standing a preponderance of evidence 
to the contrary, sustaining a demur- 


rer to the evidence is improper. Jan- 
sen v. Atchison, 16 Kan. 358. 
17. -Zumbrun v. Osawatomie, 288 


P. 584, 130 Kan. 719; Jackson v. Uncle 
Sam Oil (Co. of Kansas, 156 P1756, 
97 Kan. 674; Jefferson Standard Life 
Ins. Co. v. Poulter, 6 P.(2d) 665, 154 
Okl. 86; Commercial Casualty Ins. 
Co. v. Town of Breckenridge, 262 P. 
208, 128 Okl. 215; Evans v. Burleson, 
260'°P. 748, 127 Okl. 290; Hagle Loan 


& Investment Co. v. Starks, 243 P. 
725, 116 Okl. 151; Stapleton Motor 
Sales Co. v. Oates, 235 RP. 513, 109 


OMS OWiCcasos Evan lh clown vane OF 
Vee Ohicelkus 2isihoneahOn Ss LOou Okie. ilk: 
Beidleman v. Barry, 231 P. 276, 104 
Okl. 288; Gould v. Gray, 230 P. 926, 
104 OkKl. 225; Pierce Oil Corporation 
Va Lipton 229 (P2299, 5100 Oki 243% 
Pierce Oil Corporation v. Puckett, 226 
P. 364, 99 Okl. 228; Vinita Hlectric 
Light, Ice & Power Co. v. Carpenter, 
149 P. 126, 46 Okl. 561. 

18. Feighley v. Hoffman & Son 
Milling Co., 165 P. 276, 100 Kan. 430; 
Cherokee, etc., Coal, etc., Co. v. Brit- 
ton, 45 P. 100, 3 Kan.App. 292;. Landis 
v. Rodgers, 249 P. 398, 119 Okl. 233; 
Starawours, ete. ha Coo Vv. Akard) 159 
P. 344, 60 Okl. 4. 

19. Van Stone v. Stilwell, etc., Mfg. 
CO mio Eo c Ol Mol ae) Seiler On oom lence 
961; Travis v. Simpson, 187 P. 684, 
106 Kan. 323; Big Twelve, Oil & Gas 
Conv. Heo; (OK).) 14°P. 4208) 377. 

[a] Contradictory testimony. — 
Even if some of the testimony tends 
to contradict plaintiff's claim, it is er- 
ror to sustain the demurrer. Travis 
v. Simpson, 187 P. 684, 106 Kan. 323. 

20. Wichita Falls, etc., Ry. Co. v. 
Puckett, 157). 112553. Ok), 463. 

21. Rohr v. Riedel,,210 BP. 644; 112 
Kan. 130; Loob v. Fenaughty, 55 P. 
841, 60 Kan. 570; City of Atchison v. 
Acheson, 57 P. 248, 9 Kan.App. 33; 
Hickey v. Whitfield, 4 P.(2d) 761, 153 
Okl. 1; Bardwell v. Riverside Oil & 
Refining Co., 280 P. 1083, 139 Okl. 26; 
Scott -v. Seott, 264 PP. /159, 129 Ok] 
176; Spring v. Major, 259 P. 125, 126 
Okl. 150; Keaton v. Taylor, 245 P. 56, 
114 Okl. 167; Rock Island Coal Min- 
ing Co: vo Allen, 233° PF. 1060, "106" Oki 
US COMICAL OM iva Letom Enh (Our vi. 
Cheek, 231 P. 1078, 105 OKI. 91; Samp- 
son v. Beeler & Bennett, 229 P. 777, 
103 Okl. 139; New v. Stout, 224 P. 519, 
98 Okl. 177; Kansas City Southern 
Rye Cov. Keffer, 9220 Ps) 261, Ser Okl, 
63; Wallace v. Merfeld, 219 P. 702, 95 
Okl. 296; Danciger vy. Isaacs, 200 P. 
164, 82 Okl. 263; Town of Watonga 


‘vy. Morrison, 189 P. 


TRIAL 


right to recov- 


SOTO 
governs. 


and against de- 


a necessary one, 


Where defend- 


offers evidence 


131, 18 2OKI. TA; 
Davis v. Ball, 185 PB. 105, 76 Okl. 252; 
Alva Roller Mills v. Simmons, 185 P. 
(65 04, OK N8145 (Deming s inven, Cow vi. 
Britton, 179 P. 468, 72 Okl. 145; Ok- 
Jlahoma Automobile Co. v. Goulding, 
176 P. 400, 73 Okl. 292; Midland Val- 
ley R. Co. v. Rippe, 161 P. 233, 61 Ok. 
3145) Lisle ty... Anderson? 159) (Ps i2as; 
61 Okl. 68, L.R.A.1917A 128; Hess v. 
Sturdavent, 158 P. 905, 59 Okl. 239; 
Missouri, O. & G. Ry. Co. v. Smith, 
155 P. 238, 55 Okl. 12; Alexander Drug 
Co. v. O’Dell, 153 P.5114, 52 Okl. 662; 
Anoatubby v. Pennington, 148 P. 828, 
46 Okl. 221; Wm. Cameron & Co. v. 
Henderson, 140 P. 404, 40 Okl. 648; 
McCall Bros. v. Farley & Skinner, 
LD ooo oo LOK Oso mS SOlt Ih mies 
Gli RY. sOOm Ve Walkers duis SPNeo Ore 
27 Okl. 849; Cole v. Missouri, etc., R. 
Con Oo. Parot 0120p Okla 2 2 (ml alah An 
N.S. 268; Myers v. Perry First Presb. 
Church, 69 P. 874, 11 Okl. 544. 

22. Fitzsimmons v. A. J. Cesery & 
Co., 55 So. 465, 61 Fla. 199; Seaboard 
Air Line Ry. v. Moseley, 53 So. 718, 
60 Hla. 186; Stanford \v. Davis; (54 
Imad 4os) Ubhornem vy. Milbiken. “57 7sPy 
914, 57, Okl. 735; Kroman v: Chesa- 
peake & O. Ry. Co., 138 S.B. 658, 148 
Va. 148; Dearing v. Dearing, 111 S. 
EN 280) toe | Viaswebisn) Addins toma ve 
Guests River Coal Co., 108 S.E:. 695, 
130 Va. 584; Kabler’s Adm’r v. South- 
Chia Ji MCCS Salo) Gui aIPL Wek. Os 
Virginia Iron, Coal & Coke Co. v. 
Hughes’? Adm’r; 88 S/E. 88, 118 Va. 
731; Stonega Coke & Coal Co. v. Wil- 
liams, 80 S.H. 100, 115 Va. 657; Ches- 
apeake & O. Ry. Co. v. Corbin’s Adm’r, 
67 S.E. 179, 110 Va. 700; Virginia Iron 
Coal & Coke Co. v. Munsey, 65 S.E. 
478, 110 Va. 156; City of Richmond 
v. Barry, 63 S.E. 1074, 109 Va. 274; 
Milton’s Adm’x v. Norfolk & W. Ry. 
Co. 62 SB. 96039108) Via. 752. 

23. Davis’ v. Ellis’ Adm’r, (Va.) 
131 S.E. 815 [rev 126 S.H. 658]; Ad- 
dington vy. Guests River Coal Co., 108 
S.E. 695, 130 Va. 584; Virginia Iron 
Coal & Coke Co. v. Munsey, 65 S.E. 
478, 110 Va. 156; Milton v. Norfolk, 
ete., R. Co., 62, SiH 960) 1108 Va. 752) 

24, Williams y. Pringle, 54 So. 452, 


61 Fla. 485. 

25. Hennis v. Bowers, 100 P. 71, 
79 Kan. 463; Horne v. Hegwer Salt, 
ete., Co., 35 P. 200, 52 Kan. 617; Shu- 
ler v. American Benev. Assoc., 111 S. 
W. 618, 132 Mo.App, 123. 

26. Trotter v. E. I.- Du Pont de 
Nemours & Co., 98 S.E. 621, 124 Va. 
680; Duty v. Williamson Hudson-Es- 
acs Sales Co., 153 S.E. 248, 109 W.Va. 

27. Rowland v. Shaw, 29 Kan. 438. 

28. Avery v. Howell, 153 P. 532, 96 
Kan. 657; Burnett v. Hinshaw, 63 P. 


[§§ 378-379 


plaintiff’s cause of action,?® a demurrer to such 
evidence should be overruled. 
Statement of reasons for decision. 
murrer to the evidence is sustained the court ought 
to specify what the defect in the proof is, 1f an es- 
sential fact has been omitted, and what its view of 
the law is if the question be as to the law which 


When a de- 


[§ 379] (2) Where Evidence or Inferences Con- 
flicting or Doubtful. 
disputed questions of fact are for the jury.*? 
a demurrer to evidence should be overruled where 
the evidence is conflicting,*? or presents a question 
of fact for the jury;?* or where the facts are undis- 
puted but different conclusions®* or inferences®*® may 
be drawn therefrom; or if the inference to be drawn 
from the evidence is a reasonable one, although not 
26 or where -plaintiff’s evidence is 
such as to shift the burden to defendant to introduce 
evidence to refute plaintiff’s evidence." 
the favorable evidence, both direct and cireumstan- 
tial, produced by plaintiff fairly tends to prove the 


On a demurrer to the evidence 
So 


Also, if all 


461, 10 Kan.App. 583; Wakita Citi- 
zens’ Bank y. Garnett, 95 P. 755, 21 
Okl. 200. 

29. Marion Mfg. Co. v. Bowers, 80 
P. 565, 71 Kan. 260; Zehr v. Champ- 
lin, 159 PB. 1185, 60 Okl. 242. 

[a] Thus a demurrer to evidence 
of a partner that he did not author- 
ize his copartner to sign the note 
sued on is properly overruled, where 
such evidence has any probative val- 
ue and tends to show nonliability of 
demurrant. Exchange State Bank v. 
Jacobs, 156 PRP. 771, 97 Kan. 798: 

30. Holmes y. Culver, 133 P. 164, 
89 Kan. 698. 

31. McComas v. Amsden Lumber 
Co., 272 BP. 835, 134 Okl. 169. 

32; Avery v. Howell, 158° PR) 5325 
96 Kan. 657; Smith v. Schriver, 138 
P. 584, 91 Kan. 582; Wingfield v. Mc- 
Clintock, 113 P. 394, 85 Kan. 207 [aft 
116° PY 488, 85Kan. 45275" Collier ve 
Gannon, 137 P. 1179, 40 Okl. 275; Vir- 
ginia Iron, Coal & Coke Co. v. Stan- 
berry, 86 S.B. 130, 117 Va. 855; Helvey 
v. Princeton Power Co., 99 S.E. 180, 84 
W.Va. 16; Miller v. Johnson, 90 S.E. 
677, 79 W.Va. 198. 

[a] Unless the evidence plainly 
preponderates for the demurrant on 
some decisive point. Helvey v. 
Princeton Power Co., 99 S.E. 180, 84 
W.Va. 16; Miller v. Johnson, 90 S.E. 
677, 79 W.Va. 198. 

[b] Defendant’s evidence.—Where 
the evidence offered by defendant is 
conflicting, and certain portions of 
his Own testimony are in conflict with 
other portions thereof, a demurrer to 
the evidence should be overruled. 
Sey v. Schriver, 138 P. 584, 91 Kan. 
oO 5 

3S. Thurston v. Fritz, 138 P. 625, 
91 Kan. 468, 50 L.R.A.N.S. 1167, Ann. 
Cas OL SID! salen 

34. Rogers v. O. K. Bus & Baggage 
Co., 148 P. 837, 46 Okl. 289, Ann.Cas. 
1917B 581. 

[a] Before demurrer is proper.— 
The evidence should be so convincing 
that all reasonable men must draw 
the same conclusion from the facts 
proved. Rogers v. O. K. Bus & Bag- 
gage Co. 148) Pi 837,46 Ok 289) Anne 
Caso Ei SB wos. 

lore Shere iy ARGS ILM TE ESS Aas 
Kan. 460; Rock v. Fisher, 216 P. 668, 
91 Okl. 220. 

{a] Not province of trial court to 
determine which one of several fair 
inferences may be drawn from the 
proven facts. Kerr vy. Kerr, 116 P. 
880, 85 Kan. 460. 


36. Munn vy. Mid-Continent Motor 
ooo ee Co.) 228.) 2. 150, OOTOKIs 
37. Allen v. Cubbison, 3 P.(2a) 677, 


150 Okl. 116. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 379-382] 


material facts necessary to make a prima facie case, 
the fact that there were inconsistencies or contradic- 
tions in some of the testimony of himself or his wit- 
nesses will not justify the court in sustaining a de- 


murrer to the evidenee.*§ 


[§ 380] (3) Where Recovery Partial or Nom- 
A demurrer to evidence should be overruled 
if the proof sustained one of several counts,*® or one 
of several elements of damage alleged,*! or any part 
claim,*? or a right to recover nominal 


inal.’? 


of plaintiff’s 
damages. * 


[§ 381] (4) As to One or More Parties. 
several defendants join in a demurrer and a ease 
has been made out against one of them, the demurrer 
should be overruled,#* but it is proper to sustain a 
demurrer as to part of several defendants where 
the evidence is not sufficient as against them.*® 

[§ 382] e. Judgment on Demurrer. 
rer to the evidence is sustained, final judgment is 
properly rendered for the party demurring*® with- 


38. Yerkes v. Kansas Pipe Line & 
Gas Io ie bPa( 20). ot, lsovicanen 429); 
Kansas.’ City? -ete.— R:- Co. iv Foster, 
1S {Pai2c5. so) Kan. 329: 

{a] Thus, where plaintiff intro- 
duces evidence sufficient to prove all 
the material facts of his case prima 
facie, some of which facts, however, 
are proved only by circumstantial 
evidence, and also introduces the di- 
rect testimony of one witness, con- 
tradicting some of the facts proved 
by: this circumstantial evidence, and 
no other evidence is introduced in the 
case, the court may rightfully over- 


rule a demurrer to the evidence. 
Kansas City, ete, R. Co. v. Foster, 
API e28bie39) Kani 329; 


39. Where defense partially sus- 
tained see supra § 378 text and note 


40. Knoxville Traction Co. v. Lane, 
A S.W. 557, 103 Tenn. 376, 46 L.R.A. 
49, 

41. Coleman y. Bennett, 69 S.W. 


734, 111 Tenn. 705. 

42. Deming Inv. Co. v. Britton, 
179 P. 468, 72 Okl. 145; Hamilton v. 
Brown, 120 P. 950, 31 Okl. 213. 

[a] Amount of recovery.—That 
plaintiff is mistaken as to the amount 
of recovery to which he is entitled 
does not authorize a demurrer to the 


evidence. Deming Inv. Co. v. Brit- 
ton, 179 P. 468, 72 Okl. 145. 

43. Patterson v. Blakeney, 33 Ala. 
338. 

44. Hennis v. Bowers, 100 P. 71, 79 
Kan. 463; Morehead v. Hall. 35 S.H. 


428, 126 N.C. 213. But see Barnes v. 
Davis, 120 P. 275, 30 Okl. 511 (hold- 
ing that it is not error to sustain a 
demurrer to the evidence on behalf 
of a part of defendants, where there 
is no evidence tending to prove a 
cause of action against them). 

45. Florence vy. Russell, 231 P. 301, 
105. Okl. 20. 

46. Obaugh v. Finn, 37 Am.D. 773, 
4 Ark. 110; Terry vi Haynes, 158 P. 
1195, 60 Okl. 834; Ames v. Milam, 157 
P. 941, 53 Okl. 739; Courtney v. Gib- 
son, 153 P. 677, 52 Okl. 769; Umscheid 
v. Scholz, 16 S.W. 1065, 84 Tex. 265; 
Thiers v. Holmes, (Tex.) 9 S.W. 191. 
And see Gray v. McNeal, 12 Ga. 424 
(holding that wihen defendant, by 
demurring to. plaintiff's evidence, 
admits the same to be true, he has 
the right to demand the judgment of 
the court as to the law arising upon 
the facts, about which there is no 
dispute; and in such a case, it is in 
the power of the court to award a 
nonsuit). 

{a] Court may properly withdraw 
caso from jury and render judgment 
for demurrant as pleadings and proof 
may demand. vee. v. Haynes, 158 
P. 1195, 60 OKl. 

[b] Mnaicgone, ‘to final judgment 
on demurrer to pleading.—Where a 
demurrer to the evidence is sustained, 
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further evidence 


Where | tiff;°! the court 


Tf a demur- 


paneled for that 


the judgment is substantially the 
same as a final judgment on demurrer 
to complaint or answer. Lindley v. 
Kelley, 42 Ind. 294. , 

47. Thiers v. Holmes, (Tex.) 9 S. 
W. 191. 

{a] In Kansas, by special statu- 
tory provision, the court, after sus- 
taining a demurrer to the evidence, 
may reopen the case and permit oth- 
er evidence to be introduced. Farm- 


ers’, etc., Bank v. Glen Elder Bank, 
26 P. 680, 46 Kan. 376; St. Joseph, 
CtG,,- ee COP EVE DYy deny 27 (Kans 12085 


cooks v. Ottawa University, 14 Kan. 
548. 
48. U.S.—Fowle v. Alexandria, 6 


L.Ed. 484, 11 Wheat. 320. 

Ala.—McCarty v. Williams, 102 So. 
US 3,6212 Ala 232. 

Ind.—Atherton v. Sugar Creek, etc., 
Turnpike Co., 67 Ind. 334. 

Mass.—Golden v. Knowles, 120 
Mass. 336; Copeland v. New England 
ins.) \Co;, 222 Pick, 135. 

Miss.—Hall v. Browder, 5 Miss: 224. 

Tex.—Galveston, etc. R. Co. v. 
Dempleten, 26 S.W. 1066, 87 Tex. 42. 
Nuttall v. MeDouall, 6 Call 
(10 Va.) Bs. 

W.Va.—Quarrier v. Baltimore, etc., 
R. Co., 20 W.Va. 424. 

Eng.—Gibson v. Hunter, 2 H.BI. 
187, 288, 126 Reprint 499, 557. 

[a] Liability of defendant under 
any count of complaint which states 
cause of action is conclusively es- 
tablished. McCarty v. Williams, 102 
So. £335 212 Ata 1232: 


{b] In Tennessee (1) it is. held 
that, on the overruling of the de- 
murrer, plaintiff's right to recover 


some damages is settled, and the case 
is submitted to the jury. for the as- 
sessment of damages without any 
further evidence on _ either side. 
Coleman v. Bennett, 69 S.W. 734, 111 
Tenn. 705; Ritt v.. True Tag Paint 
Co., 69 S.W. 324, 108 Tenn. 646; South- 
ern Queen Mfg. Co. v. Morris, 58 S.W. 
651, 105 Tenn. 654; Mitchell v. Nash- 
ville, etc.,. "RR: Co.) 45. S/W. 337, 100 
Tenn; 329,440) duReA. 7426) (2) Al- 
though after the overruling of a de- 
murrer to evidence the case has to 
be submitted to the jury on the evi- 
dence as it then stands, the verdict 
for plaintiff will not be disturbed on 
appeal if there is any evidence. 
Coleman v. Bennett, supra. 

49. Gluck v. Cox, 8 So. 161, 90 Ala. 
Boas) VaALOnA Ve. ds iP. arliny Constr 
Co., 7 Porto Rico Fed. 75. 

50. Levy vy. Simmons, 42 Ga. 538; 
paen v. Bozarth, 80 N.W. 811, 59 Neb. 


51. McCarty v. 102.So. 
Heo pecdicwAllas oes 

52. ‘Young v. Foster, 7 Port. (Ala.) 
420; Garrett v. Reid-Cashion Land & 
Cattle Co., 272 P. 918, 34 Ariz. 482 
[reh den 270 P. 1044; 34 Ariz. 245]; 
Hanover F. Ins. Co. v. Lewis, 1 So. 


Williams, 


except in cases where they 
the parties stipulate to let the court find them.** 
The damages may be assessed either before or after 
the decision on the demurrer. 
they are assessed by the jury originally impaneled 
conditionally on the overruling of the demurrer; in 
the second, they are assessed by another jury im- 
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out giving his adversary opportunity to offer any 


whatever.47 In most. jurisdictions 


if the demurrer is overruled, plaintiff is entitled to 
judgment,** and it is not competent for defendant a 
reopen the merits and retry the issues by a jury.* 

In other jurisdictions, however, if the demurrer is 
overruled, defendant is permitted to introduce his 
evidence and submit the case to the jury.°° 
ordinarily where a demurrer to the evidence is over- 
ruled, the only issue for submission to the jury is 
as to the amount of damages to be awarded plain- 


So 


has no power to assess damages®* 
are liquidated,°? unless 


In the first instance, 


purpose.*® Upon sustaining a de- 


Galveston, etc., Ry. 
26 S.W. 1066, 87 


863, 28 Fla. 193; 
Co. v. Templeton, 
Tex. 42; Ward v. Walker, (Tex.Civ. 
App.) 159 S.W. 320. But see King v. 
Cox, 151 S.W. 58, 126 Tenn. 553 (stat- 
ing as a dictum that, on demurrer to 
the evidence, all the evidence on dam- 
ages must be found in the demurrer, 
and the amount fixed by the court). 

[a] Amount of damages.—On de- 
murrer by defendant to the evidence, 
it is the province of the jury to as-— 
certain and determine the amount 
of damages and it is error to direct 
the jury to find the full amount of 
plaintiff's claim, especially where the 
evidence iS vague, uncertain, indefi- 
nite, and in a substantial degree in- 
competent. Williamsport Hardwood 
Lumber Co. v. Baltimore & O. R. Co 
77 S.E. 333, 71 W.Va. 741. 

Question of measure of damages as 
not arising on appeal from judgment 
sustaining demurrer to evidence see 
Appeal and Error § 2561. 

53. Garrett v. Reid-Cashion Lané@ 
& Cattle Co., 272 P. 918, 34 Ariz. 482 
[den reh 270 P. 1044, 34 Ariz. 245]; 
Galveston, etc, R. Co. v. Templeton, 
26 S.W. 1066, 87 Tex. 42, 46; Mathews 
v. Traders’ Bank. (Va.) 27 S.E. 609. 

“Tf the damages elaimed by plain- 
tiff were liquidated, the court might 
decide the entire case, for in that 
event there would be no issue to sul- 
mit to the jury,” Galveston, ete., Ry. 
Co. v. Templeton, supra. 

54 Garrett v. Reid-Cashion Land 
& Cattle Co., 272 P. 918, 34 Ariz. 482 
[reh den 270 P. 1044, 34 Ariz. 245]. 


55. Ala.—Boyd vy. Gilchrist, 15 
roi 849; Young v. Foster, 7 Port. 


Ark.—Obaugh v. Finn, 4 Ark. 110, 
BH tated OY ere 

Wla.—Hanover F. Ins. Co. v. Lewis, 
1 So. 863, 23 Ela. 198. 

Ind.—Holmes v. Phoenix Mut. 
Ins. Co:, 49 Ind. 356; 
ley, 42 Ind. 294. 

Va.—-Humphrey v. West, 
(24 Va.) 516. 

[a] Necessity for new jury.—tIi 
has been expressly held that if dam- 
ages are assessed after the demur-: 
rer is overruled, a new jury must be 
impaneled. Obaugh v. Kinn, 4 Ark 
PLO Swe ievAT Denis. OOntra erin omen 
Texas See this note [b] (2). 

[b] In Yexas (1) the court may 
submit the case to the jury to ascer- 
tain the damages before deciding up- 
on the demurrer, and hold the verdict 
subject to decision on the demurrer 
(Galveston, etc., Ry. Co. v. Temple- 
ton, 26 S.W. 1066, 87 Tex. 42), (2) or, 
if the demurrer be decided before the 
jury then impaneled has been dis- 
charged, the court may submit the 
question of damages to the jury that 
heard the evidence (Galveston, ete., 
Ry. Co. v. Templeton, supra), (3) or 
the court may, upon presentation of 


Te: 
Lindley v. Kel- 


3 Rand. 
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murrer to evidence in support of a plea, judgment 
in favor of plaintiff should be rendered on the plea.*° 
If there are several defenses, the sustaining of a 
deniurrer to the evidence in support of one of them 
does not withdraw from the jury the evidence as to 
the others.°7 If an appeal be taken, the appellate 
court will review the evidence and render such judg- 
ment as it warrants.°® 

[§ 383] f. Time for Decision and Argument. The 
ordinary practice on a demurrer to the evidence is 
for the counsel to argue the demurrer at the same 
term,®® in which case the court may either decide 
the demurrer or take time to consider it,°° but by 
agreement of counsel and assent of the court the 
areument may be deferred to a later date.®* 

[§ 384] G. Motion To Strike Out or Exclude All 
Evidence—1. Nature. A motion to strike out or ex- 
elude all the evidence is in the nature of a demurrer 
to the evidence;*? it is closely analogous to a de- 
murrer to the evidence by defendant ;*°? it must be 
tested by the same rules as a demurrer to the evi- 
dence,** and has the effect of such a demurrer in so 
far as it tests the sufficiency of the evidence.°® How- 
ever, it is not in all respects equivalent to a demur- 
rer to the evidence.®® The chief points of difference 
between them are the stage of the proceeding at 
which each is available and the consequences result- 
ing from deferring the motion to exelude.°* They 
have this important difference, that upon an adverse 
ruling by the court to a motion to exclude the evi- 
dence defendant is entitled to have submitted to the 
jury both the question of plaintiff’s right to re- 
gover and the measure of recovery, while a demurrer 
to the evidence finally takes away from the jury all 
consideration of plaintiff’s right of recovery and 
submits it to the court.*S It is not within the mean- 
ing of a statute prohibiting the trial courts from 
directing verdicts.®® 
_ Sufficiency of counterclaim. The sufficiency of 
a counterclaim cannot be determined on a motion 
to suppress the evidence taken in support thereof.7° 

[§ 385] 2. Hearing and Consideration of Evi- 
dence. On a motion to strike or exclude all the evi- 
dence the court cannot weigh the evidence and as- 
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certain where the preponderance is,’! but it is lim- 
ited strictly to determining whether there is, or is 
not, evidence legally tending to prove the fact af- 
firmed, 72 that is, evidence from which, if credited, 
it may ’ reasonably be inferred, in legal contemplation, 
the fact affirmed exists, laying entirely out of view 
the effect of all modifying or countervailing evi- 
dence.?® The ultimate test is: Should the court, in 
view of the facts proved, decline to enter judgment 
on the verdict because unsupported by adequate 
proof??4 For the purpose of the motion the moy- 
ant admits all that the evidence of his adversary 
proves, and all that it tends to prove.?® Hvery rea- 
sonable and legitimate inference fairly arising upon 
the evidence, when considered in its entirety, must 
be indulged favorably to plaintiff,7® and the court 
must assume as true those facts which the jury 
could properly find under the evidence.** So all 
inferences which a jury might fairly draw from 
plaintiff’s evidence must be drawn in his favor‘® 
and, where there are several inferences which may 
be drawn from the evidence, although they may dif- 
fer in degree of probability, the court must adopt 
those most favorable to the party whose evidence it 
is sought to have struck out’® unless they be strained, 
forced, or contrary to reason.®° 

[§ 386] 3. When Granted or Denied. A motion 
to strike or exclude all the evidence should be grant- 
ed only in a clear ecase.°! It should be sustained 
only when the evidence is insufficient to support a 
verdict.§? 

Particular statements as to when sustained a mo- 
tion to strike or exclude all of the.evidence should 
be sustained where it plainly appears that the trial 
court would be compelled to set aside any verdict 
for the party whose evidence it is sought to strike 
out,$° or if there is no evidence on which the jury 
could, in the eye of the law, reasonably find in his 
favor.’4 

Particular statements as to when overruled. A 
motion to strike or exelude all of the evidence should 
be overruled where the evidence makes a prima 
facie case for recovery ;°° where, had the jury found 
for plaintiff, a new trial ought to be denied ;8* where 


the demurrer, discharge the jury, and 65. Potts v. Union Traction Co.,)S.E. 499; Buchanan vy. Wilson, (Va.) 

in case it be overruled impanel a new | 83 S.E. 918, 75 W.Va. 212. 165 S.E. 422; Green vy. Smith, 151 S. 

jury to assess the damages (Galves- 66. Jones v. Hanbury, (Va.) 164] FH. 282, 153 Va. 675. 

ton, ete., Ry. Co. v. Templeton, su-|S.B. 545. 80. Catron v. Birchfield, (Va.) 165 

pra). By 67. Potts v. Union Traction Co.,|S.E. 499; Buchanan vy. Wilson, (Va.) 
56. Williams v. McConico, 27 Ala.|83 S.E. 918, 75 W.Va. 212. 165 S.H. 422; Green v. Smith, 151 S. 


572. 68. Catron v. Birchfield, (Va.) 165|E. 282, 153 Va. 675. 

Meas het v. Behoteguy, 76 P.|S.m. 499; Green v. Smith, 151 S.E. 81. Virginia Electric & Power Co. 
os Bee ay. Trion onsbethe ns 232, Lose Via. 67s v. Mitchell, (Va.) 164 S.E. 800. 
59. TDNFVGYeENT lah a 103° SB 69. Barksdale v. Southern Ry. Co., 82. Hairston v. Montgomery, 59 


Carson, 
665, 105 S.E. 62, 127 Va. 306. 
60. Duncan v. Carson, supra. 
61. Duncan vy. Carson, supra. 
62. Frazer v. Howe, 106 Ill. ; 
Pennsylvania Co. v. Conlan, 101 Ill. 72. 
93; Kane v. Cicero, ete., Electric R. 
Co., 100 Ill.App. 181; Ward v. Chi- 
cago, 15 Ill.App. 98; McCaull-Dins- 
more Co. v. Stevens, 194 P. 213, 59|_. 75 
Mont. 206; Hawley v. Dawson, 18 P. 
592, 16 Or. 344. 93; 
[a] In West Virginia ‘a party 
moving to exclude the plaintiff’s evi- 
dence from the jury is to be regarded 
as a demurrant, and the party adduc- 
ing the evidence as a demurree, al- 
though there is in fact no demurrer.” 


States, 47 Ct.Cl. 
6635) 72 


cago, 


Mont. 206; 
592, 16 Or. 344 


S.E. 242, 30 W.Va. 228, 239. 

63. Catron vy. Birchfield, (Va.) 165 
S.E. 499; Green vy. Smith, 151 S.B. 
282, 153 Va. 675. 

64. Hawley v. Dawson, 18 P. 592, 
16 Or. 344; Nuzum yv. ‘Pittsburgh, 
etc., R. Co., 4 S.E. 242, 30 W.Va. 228. 79. 


supra. 


S.E. 499; 
165 S.B. 422; 


148 S.B. 683, 152 Va. 604. 
70. Camden apron. Works v. United 
4. 


Frazer v. Howe, 
Frazer v. Howe, 

73. Frazer v. Howe, 

74 jPotts v. Union 
83 S.E. 918, 75 W.Va. 212. 
Frazer v. Howe, 
Pennsylvania Co. v. Conlan, 
Kane v. Cicero, etce., 
Co; LOOM IE App. Tek 
15 Ill.App. 98; 
more Co. v.. Stevens, 194 P. 213, 59 
oa wey v. Dawson, 18 P. 


76. Potts v. Union Traction Co., 
Nuzum v. Pittsburgh, ete., Ry. Co., 4|83 S.E. 918, 75 W.Va, 212. 
77. Potts v. Union Traction Co., 


78 Catron vy. Birchfield, (Va.) 165 
Buchanan y. Wilson, (Va.) | 194; 
Green vy. Smith, tet 
S.E. 282, 153 ‘Va. 675. 

Catron v. Birchfield, (Va.) 165 


So. 793, 102 Miss. 364; Potts v. Union 
Traction Cones S.E! 918, 75 W.Va. 


106 Ill. 563. {a] Dlustration.—Where, in an 
supra. action for rent, plaintiff's evidence 
supra. consisted simply of the rent con- 
Traction Co.,| tract and the sworn aécount, which 
was denied under oath, there was no 
evidence on which to predicate a ver- 
dict for plaintiff, and the court should 
have excluded plaintiff’s evidence 
when he rested his case in chief. 
Hairston v. Montgomery, 59 So. 7938, 
102 Miss. 364. 

83. Catron v. Birchfield, (Va.) 165 
S.E. 499; Green v, Smith, 151 S-E 
282, 153 Va. 675; Barksdale v. South- 
ern Ry. Co., 148 S.B. 683, 152 Va. 604. 

84. Frazer v. Howe, 106 Ill. 563. 

85. Baltimore & O. R. Co. v. Dell- 
slow Coal Co., 127 S.H. 43, 98 W.Va. 
Potts v. Union Traction Co., 83 
S.E. 918, 75 W.Va. 212. 

86. Potts v. Union Traction Co., 
83 S.E. 918, 75 W.Va. 212. 


106 Ill. 563; 
101 Il. 
Electric R. 
Ward v. Chi- 
McCaull-Dins- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 386-389] 


plaintiff’s evidence tends to support some counts of 
the declaration;**, where there is evidence tending 
to prove the issues in favor of the adversary of the 
person making the motion;8®’ where there is any 
material testimony, however slight, bearing upon is- 
sues under investigation;§’® or if upon demurrer 
the evidence, fairly considered, warrants a finding 
for plaintiff.2° Also, even though plaintiff’s com- 
petent evidence is not alone sufficient to justify a 
verdict in his favor, it should be overruled if it ap- 
pears that sufficient evidence probably exists but 
by some misapprehension of law plaintiff has omit- 
ted to produce existing evidence sufficient to make 
out his ease before the jury.®! So a motion to strike 
out all the evidence of plaintiff, made at the con- 
clusion of his evidence in chief should not be granted 
where the material facts and circumstances of the 
case lie peculiarly within the knowledge of defend- 
ant, or peculiarly within the knowledge of both plain- 


tiff and defendant,®? unless it is very plain that the 


court would have to set aside a verdict for plain- 
tiff.°* After plaintiff has rested and the court has 
refused to dismiss the complaint it is improper to 


strike out all the evidence and order a trial de novo 


because counsel refused to make certain concessions 
as to the facts which the trial judge endeavored to 
obtain in order to shorten the trial.94 

In Alabama the rule that the question of the enti 
ciency of plaintiff’s evidence could not be tested by 


a motion to exclude it, and that the granting of a 
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motion to exclude it was reversible error even where 
plaintiff’s evidence failed to make a prima facie 
case,°®> which was for a time followed has been 
modified. It is now held that the practice of de- 
fendant moving to exclude all the evidence at the 
conclusion of plaintiff’s evidence is improper and is 
condemned.®® It cannot be made to take the place 
of a demurrer to the evidence,®’ and is properly over- 
ruled;°& but that it is not reversible error for the 
trial court to refuse the motion,®® nor is it reversible 
error to grant it.if plaintiff’s evidence fails to make 
out a prima facie case.t. When consent for plead- 
ing in short is given, the failure of defendant to 
make his pleadings and proof conform to the statu- 
tory requirements may be availed of by plaintiff 
through a motion to exclude the testimony on that 
plea.” 

[§ 387] 4. Effect of Decision on Motion. If the 
motion is sustained the adverse party is out of 
court;* if it is overruled the movant still has an 
election of demurring to the evidence with its at- 
tendant consequences, or of developing his ease be- 
fore the jury. 

[§ 388] H. Dismissal or Nonsuit*>—1. Definition 
and Nature. A nonsuit is the name of a judgment 
given against plaintiff when he is unable to prove a 
ease. It has been said that, in a jury case, a dis-— 
missal of the complaint is never more than a non- 
SUniietey 

[§ 389] 2. Direction of Verdict Compared and 


87. See Bushu v. Cordera, 257 Ill. 
App. 234; Bagaini v. Donk Bros. Coal 


& Coke Co., 199 Ill.App. 76. 
88. Frazer v. Howe, 106 Ill. 563; 
Pennsylvania Co. v. Conlan, 101 Ill. 


93; Ward v. Chicago, 15 Ill.App. 98; 
Hawley v. Dawson, 18 P. 592, 16 Or. 
44, 


89. WHulshizer v. Nelson, (Tex.Civ. 
App.) 229 S.W. 658 [dism f w j]. 

90. Potts v. Union Traction Co., 
83 S.E. 918, 75 W.Va. 212 

91. Woodrum Home Outfitting Co. 
v. Adams Express Co., 110 S.E. 549, 
90 W.Va. 161. 

[a] In such case an opportunity to 
supplement the evidence should be 
afforded plaintiff. Woodrum Home 
Outfitting Co. v. Adams Express Co., 
110 S.E. 549, 90 W.Va. 161. 


92. Jones v. Hanbury, (Va.) 164 
S.E. 545. 

93. Jones v. Hanbury, supra. 

94 Duberstein v. Greenberg, 167 
N.Y.S. 304. 

95. TT. L. Farrow Mercantile Co. v. 
Davidson, 77 So. 45, 200 Ala. 671; 


Stewart Bros. v. Ransom, 76 So. 70, 
200 Ala. 304; McCray v. Sharpe, 66 
So. 441, 188 Ala. 375; Albany Ware- 
house Co. v. F. B. Fisk Cotton Co., 76 
So. 988, 16 Ala.App. 256 [cert den 77 
So. 999, 201 Ala. 695]. 

[a] Only methods of presenting 
question.—(1) The question of the 
sufficiency of plaintiff's evidence to 
sustain his complaint could only be 
properly presented in one of two 
ways, that is, either by a demurrer 
to the evidence or by a motion to 
direct a verdict. Stewart Bros. v. 
Ransom, 76 So. 70, 200 Ala. 304; Mc- 
‘Cray v. Sharpe, 66 So. 441, 188 Ala. 
375. (2) In an action joining incon- 
sistent counts, the question of im- 
proper joinder of counts could only 
be properly tested by demurrer to 
evidence, or affirmative charge, and 
not by motion to exclude all of plain- 
tiff’'s evidence. Abraham Bros. v. 
Means, 75 So. 187, 16 Ala.App. 42 [rev 
on other grounds 76 So. 294, 200 Ala. 
378, second application for reh den 
78 So. 459, 16 Ala.App. 429, and cert 
den 78 So. 987, 201 Ala. 698]. 

[b] Refusal of motion not error. 


—Refusal of defendant’s motion to 
exclude all the evidence on _ the 
ground that plaintiff had failed to 
make out a case, where he had intro- 
duced some relevant evidence, is not 
error. Western Union Telegraph Co. 
v. Appleton, 67 So. 412, 190 Ala. 283. 

[c] Motion is improper where 
there is even a modicum of legal evi- 
dence before the jury. McCleery v. 
McCleery, 75 So. 316, 200 Ala. 4. 

96. Dorough vy. Alabama _ Great 
Southern R. Co., 128 So. 602, 221 Ala. 
305; Bailey. v. Porter, 109 So. 1238, 
21 Ala.App. 414. 

97. Wilson v. Ratcliff, 80 So. 623, 
16 Ala.App. 619; Kitchens v. Mann, 
80 So. 1738, 16 Ala.App. 599. 

98. Mobile Light & R. Co. v. Por- 
tiss, 70 So. 186, 195 Ala. 320; Wilson 
ea Ratcliff, 80’ So. 623, 16 Ala.App. 
6 


99. Mount Vernon-Woodberry Mills 
v. Little, 133 So. 710, 222 Ala. 605; 
Kitchens v. Mann, 80 So. 8951.6 Ala. 
App. 599. 

1. Mount Vernon Woodberry Mills 
v. Little, 133 So. 710, 222 Ala. 605; 
Dorough y. Alabama Great Southern 
R. Co., 128 So. 602, 221 Ala. 305 [overr 
Stewart Bros. v. Ransom, 76 So. 70, 
200 Ala. 304]; Kitchens v. Mann, 80 
So. 173, 16 Ala.App. 599. 

[a] Grant of motion held proper 
where the sole testimony offered in 
support of plaintiff’s case is inadmis- 
sible. L. D. King Store Co. v. Thom- 
as, 134 So. 822, 24 Ala.App. 324. 

2. Allen v. Standard Ins. Co., 73 So. 
897, 198 Ala. 522. ; 

3. Virginia Electric & Power Co. 
v. Mitchell, (Va.) 164 S.E. 800. 

- 4. Virginia Electric & Power Co. 
v. Mitchell, supra. 

5. Cross references: 

As infringement of right to jury trial 

see Juries § 171 
Demurrer to evidence compared and 

distinguished see supra § 366 
In particular actions or proceedings: 

Action: 

Against master for servant’s in- 
jury to third person see Master 
and Servant § 1598. 

On life insurance policy see Life 
Insurance §§ 445-450. 


*By GILBERT G. FINLDY (§ 388). 


In particular actions or proceed- 
ings:—Continued 
Creditors’ suits 

Suits § 156. 
Divorce see Divorce §§ 375, 376. 
ei Semens see Ejectment §§ 281-— 


see Creditors’ 


Malicious prosecutions see Mali- 
cious Prosecution § 200. 

Mandamus see Mandamus § 679. 

Negligence actions see Negligence 
§§ 899-901. 

Suits for specific performance see 
Specific Performance § 571 

Mode of raising objection that evi- 
dence is insufficient to authorize re- 
covery or to sustain defense in or- 
der to be available on appeal see 
Appeal and Error § 746. 

Motion for directed verdict as super- 
seding motion for dismissal or non- 
suit see infra § 430. 

On grounds other than sufficiency of 
evidence see Dismissal and Nonsuit 
esha Cela, eda yi ee 

On trial by court see infra § 1033. 

Probate proceedings see Wills [40 
Cye 318]. 

Right to costs as affected by dis- 
missal see Costs §§ 117-128. 

Variance between pleading and proof 
as ground for motion to dismiss or 
nonsuit see Dismissal and Nonsuit 
§ 107 notes 1-6. 

Voluntary nonsuit or dismissal see 
Dismissal and Nonsuit §§ 5-72. 

6. See Dismissal and Nonsuit § 3. 
7. People ex rel. Nolan v. Prender- 
gast, 150 N.Y.S. 6838, 88 Misc. 307 [aff 

153 N.Y.S. 1187, 169 App.Div. 959]. 
[a] Proper practice, if defendant 

is entitled to a judgment on the mer- 

its as a matter of law, is to direct a 

verdict. People ex rel. Nolan v. 

Prendergast, 150 N.Y.S. 6838, 88 Misc. 

ee nied 153 N.Y.S. 1137, 169 App.Div. 


{[b] Judgment one of nonsuit 
where defendants move to dismiss 
the complaint at the end of plain- 
tiff’'s case, without announcing that 
they rest. Wittemann Bros, vy. For- 
man Bottling Co., 165 N.Y.S. 811, 178 
App.Div. 674. 

{e] Dismissal of complaint is 
equivalent to a nonsuit. Lomer v. 
Meeker, 25 N.Y. 361. 
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Distinguished.** A motion for a directed verdict is, 
in its nature,® the same as a motion for dismissal or 
nonsuit; while the two are not the same thing,!° it 
has been said that, except as to their effect upon the 
right to bring a new suit,1! the difference is formal 
and technical only!” and is a matter of form rather 
than of substance.'* In a general sense,'* both take 
the place of,!® and are governed by the same prin- 
ciples as,1® and it has even been said that both are 
in fact,!7 demurrers to the evidence;!* each motion 
performs the same function in connection with the 
evidence as does a demurrer in connection with a 
pleading,!® but neither is designed to perform the 
function of a demurrer to a pleading.*° In some 
respects the principles applying to a motion for 
nonsuit apply also to a motion for direction of 
verdict.21 The right?” or power?’ of the court to 
direct a verdict is, touching the state?* or condition?® 
of the evidence, absolutely2° the same as its right or 
power to grant a nonsuit?? at the conclusion of the 
evidence.?® At least where the motion to direct 1s 
one intended simply to defeat the adverse case and 
not to secure affirmative relief,?® it gives rise to*® 


8. Demurrer to evidence com- 
pared and distinguished see supra § 


TRIAL 


ern R. Co., supra. 
16. Smalley v. 
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or raises,®! the same*? identical** inquiry, presents 
the same question** for decision®® as to the suffi- 
ciency of,?® or so far as relates to,?7 the evidence, 
and is governed by the same rules*® as a motion for 
nonsuit. 
is precisely the same as when a motion for non- 
suit is under consideration;®® the same rule for 
determining the sufficiency of the evidence is ap- 
plicable to each motion;*® and the same evidence 
that will sustain the one will sustain the other.*! 
Although under code procedure the motion for dis- 
missal or nonsuit generally seeks a nonsuit and that 
for a directed verdict in form seeks a fact deter- 
mination by a jury,*? and although the former looks 
to action of the court without a jury while the lat- 
ter commonly involves action by the jury upon 
peremptory instructions,** and in granting the one 
the court directs the jury to-enter a nonsuit while 
with the other it asserts positive control over the 
consciences of the jury by directing and requiring 
them to find a verdict,** yet in either case the ac- 
tion taken is that of the court,*® and judgment upon 
a directed verdict, no less than a judgment of non- 


Vv. Pacific Elec. R. Co., 255 P. 868, 82 


Rio Grande West-|Cal.App. 503. 


366. ern R. Co., supra. 27. See cases supra notes 22-26. 
9. In re Easton's Estate, 5 P.(2d) 17. Bailey v. Davis, 193 N.W. 658, 28. In re Yale’s Estate, (Cal.) 4 

635, 118 Cal.App. 659. 49 N.D. 838. P.(2da) 153 [superseding (App.) 293 
[al Effect of similarity on statu- 18. WNonsuit compared to demurrer | P. 894]; Bannister v. Los Angeles R. 


tory construction.—In interpreting 
the meaning of Code Ciy. Proc. § 963, 


to evidence see supra § 366. 
Relation of motion for 


Corp., 264 P. 756, 203 Cal. 427; Smith 


directed | v. California Highway Indemnity Ex- 


The rule as to when direction is proper | 


no reasons exist for distinguishing 
cases disposed of by the court by the 
procedure of a directed verdict from 
those determined by nonsuit. Moffit 
v. Ford Motor Co.,; 297 P. 553, 212 Cal. 


73. 
“10. Bailey v. Davis, 193 N.W. 658, 
49 N.D. 838. 

fa] Relative hazard to adverse 


party.—(1) It has been said that a 
motion for a directed verdict for de- 
fendant is generally less hazardous 
to plaintiff's rights than is a motion 
for nonsuit (Sorenson v. Smith, 129 
POs edi eat O22, 65 Or, Ws, .ole lak, 
A.N.S. 612, Ann.Cas.1915A 1127), (2) 
but the exact contrary of this rule 
has also been held (Bailey y. Davis, 


193 N.W. 658, 49 N.D. 838). 
11. Castonguay v. Grand Trunk 
Ry., 100 A. 908, 91 Vt. 371. And see 


infra text and notes 47-49, 

12. Ordway v. Boston, ete., 
45 A. 243, 245, 69 N.H. 429. 

“Both methods of procedure are 
identical in substance; they decide 
the same question; they depend upon 
the same evidence; the ground of 
the court’s action is the same in 
each; and in both it is the court and 
not the jury that is the moving and 
controlling power.’ Ordway y. Bos- 
ton, etc., R. Co., supra. 

13. Castonguay v. Grand Trunk 
Ry., 100 A. 908, 91 Vt. 371. See Pos- 
tal Telegraph-Cable Co. v. Grantham, 
187 F. 52, 109 C.C.A. 370 (holding a 
motion for judgment of nonsuit tan- 
tamount to a motion to direct); 
Sheldon v. George, 116 N.Y.S. 969, 132 
App.Div. 470 (holding that a motion 
for nonsuit, being a motion to dis- 
miss the complaint, is equivalent to 
a request to direct a verdict). But 
see Di Biase v. Garnsey, 133 A. 669, 
104 Conn. 447 (holding that a direct- 
ed verdict is a very different proce- 
dure from a nonsuit and that the 
rules governing them are distinct); 
McCown vy. Muldrow, 74 S.E. 386, 91 
S.C. 523, Ann.Cas.1914A 139 (holding 
that between motions for nonsuit and 
those for directed verdict there is a 
marked difference). 

14. Smalley v. 
enn Co. 986k. 

15. Smalley v. 


R, Co., 


Rio Grande West- 
311, 34 Utah 423. 
Rio Grande West- 


verdict to demurrer to evidence see 
supra § 367. 

19. Ridley v. Portland Taxicab 
Coy LT bit 29, 90) Ore Dao. 


20. Ridley v. Portland Taxicab Co., 
supra, 
21. Sorenson v. Smith, 129 P. 757, 


L3IP > O22. 657 Ox 8, Ole. ROAGN. S: 
612, Ann.Cas.1915A 1127; Smalley v. 
Rio Grande Western R. Co., 98 P. 311, 
34 Utah 423. 

22. In re lLances’ Hstate, (Cal.) 
14 P.(2d) 768; Hunt v. United Bank 
& Trust! Co.,229% PP? 184) 210) Call 108; 


Newson vy. Hawley, 270 P. 364, 205 
Cal. 188; Bannister vy. Los Angeles 
Re Corpie 264 Pye 56, 203 Cale e427 > 
Perera v. Panama-Pacific Interna- 


tional Exposition Co., 175 P. 454, 179 
Cal. 63; In re Caspar’s Estate, 155 P. 
631, 172 Cal. 147; In re Easton’s Es- 
tate, 5 P.(2d) 635, 118 Cal- App. 659; 
Boynton vy. Richfield Oil Co., 4 P.(2d) 
614, 117 Cal.App. 699; In re Bemmer~ 
ley’s Hstate, 294 P: 38, 110 Cal.App. 
550; McCarthy v. Pacific Electric 
Ry Cow, (255 P8687 82 Cal. Appr 503. 

23. In re Lance’s Hstate, (Cal.) 14 
P.(2d) 768; In re Yale's Estate, (Cal.) 
4 P.(2d) 153 [superseding (App.) 293 
P. 894}; Smith v. California High- 
way Indemnity Exchange, (Cal.App.) 
17 WP(2.aps L005. 

24. In re Yale’s Estate; (Cal.) 4 
P.(2d) 153 [Superseding (App.) 293 
P. 894]. 

25. Newson vy. 
205 Cal. 188; 


Hawley, 270 P. 364, 
In re Caspar’s Estate, 
L565) Pwe6ol,, Liz Cal Lat. Smithiw 
California Highway Indemnity Ex- 
change, (Cal.App.) 17 P.(2d) 1005; 
McCarthy v. Pacific Hlec. R. Co., 255 
P. 868, 82 Cal.App. 5038. See Perera 
vy. Panama-Pacific International Fx- 
position Co., 175 RP. 454, 179 Cal. 63 
(similar statement). 

26. %In re Lance’s HMstate, (Cal.) 14 
P.(2d) 768; Newson v. Hawley, 270 
P. 364, 205 Cal. 188; Bannister v. 
Los Angeles R. Corp., 264 P. 756, 203 
Cal. 427; Perera v. Panama- Pacific 
International Exposition Co., 175 P. 
454, 179 Cal. 63; In: re Caspar's Es- 
tate, 156. PB. 631, 172). Cal, 147%) Inire 
Easton’s Estate, 5 P.(2d) 635, 118 Cal. 
App. 659; In re Bemmerly’s Estate, 
294 P. 38, 110 Cal.App. 550; McCarthy 


change, (Cal.App.) 17 P.(2d) 1005. 
Bee Huber v. Miller, 68 P. 400, 41 
v 


103. 
30. Ridley v. Portland Taxicab 
Co:;. 177 P.. 429; -90-Or: 529: Huber v. 
Miller, 68 P. 400, 41 Or. 103. 

Z1. Stager v. Troy Laundry Co., 
68 P. 405, 41 Or. 141. 

32. Ridley v. Portland Taxicab 
Co., 177 P. 429; 190 Or. 529; Stager v 
ney, Laundry Co., 68 P. 405, 41 Or. 


33. Huber v. Miller, 
Orwl Oss 

34 Hogan v. Mason Motor Co., 288 
P:) 200, 133° Or. 14; Johnson v. Hoft- 
man, 284 P. 567, 132 Or. 46; Carty v. 
McMenamin, 216 P. 228, 108 Or. 489: 
Ridley v. Portland Taxicab Co., 177 
P. 429, 90 Or. 529; Adams v. Peter- 
man Mfg. Co., 92 P. 339, 47 Wash. 484. 
But see Cranston Print Works v. 
American Tel., etc., Co., 110 A. 419, 
43 R.I. 88 (a motion to direct at the 
close of all the evidence raises a new 
and different question for considera- 
tion from that to be considered on a 
motion for nonsuit). | 

35. Hogan v. Mason Motor Co., 288 
Pw 200,.133 Or. 143: Johnson ww. Hoff- 
man, 284 P. 567, 182 Or. 46; Ridley v. 
Portland Taxicab Co., 177 P. 429, 90 
Onu529. 

36. Stager v. Troy Laundry Co., 68 
P.° 4067 41 Or. 141, 

37. Carty v. McMenamin, 216 P. 
228, 108 Or. 489. 

38. Smith v. Southern Ry. Co., 79 
S.E. 1099, 96 S.C. 158. 

39. Kohn v. National Film Corp., 
212 P. 207, 60 Cal.App. 112. 

40.. Sorenson v. Smith, 129 P. 757, 
US PP LO22 6b Ori TS lows be kN 
612, Ann.Cas.1915 LV20; Wales evn 
Northern Pac. R. Co., 119 P. 810, 66 
Wash. 38387. And see cases infra 
notes 50, 51. 

41. Ordway v. Boston, ete, R. Co., 
45 A. 243, 69 N.H. 429. 

42. Bailey v. Davis, 193 N.W. 658, 
49 N.D. 838. 

43. Bailey v. Davis, supra. 

44. Ordway v. Boston, ete., R. Co., 
45 A. 243, 69 N.H. 429. 

45. Ordway v. Boston, etc., R. Co., 
supra. 
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suit, is the decision of the court rather than of the 
However, in that direction of a verdict 
concludes the controversy and is a bar to another 
action,*’ while a dismissal or nonsuit does not so 
operate,*® the former differs from the latter;*® but 
as an admission of the truth of the adversary’s tes- 
timony and the legitimate inferences therefrom,°*° 
an instruction directing a verdict for defendant 
has the same effect®! and operates practically®? as 


jury.*® 


a nonsuit of plaintiff.** 


[§ 390] 8. Propriety of Remedy.* 
risdictions motions for a nonsuit and for a directed 
verdict are regarded as interchangeable.®* 
jurisdictions they are not interchangeable but are 
proper or not according to the time during the 
progress of the trial at which they are made.®* It has 
also been held that, if plaintiff’s failure to prove his 
ease is due to exclusion of evidence, 


grant a nonsuit instead of direct 


Relation of jury to directed ver- 
dicts see infra §§ 454-456. 


46. Moffitt v. Ford Motor Co., 297 
P. 553, 212 Cal. 73. And see infra § 
417. 

47. See infra § 458. 

48. See supra § 413. 

49. In re Sharon’s Estate, 177 P. 


283, 179 Cal. 447; Ridley v. Portland 
Paxicad Cen @Al (cb .429, 190, (Ory 5294 
Huber v. Miller, 68 P. 400, 41 Or. 103. 

50. Servel v. Corbett, 290 P. 200, 
49 Idaho 536; Smith v. Marley, 230 
P. 769, 39 Idaho 779; Moody v. Mor- 
ris-Roberts Co., 226 P. 278, 38 Idaho 
414; Pocatello Security Trust Co. v. 
Henry, 206 P. 175, 35 Idaho, 321, 27 
ASTOR OS Ue 

Instruction as admission of truth 
see infra § 426. 

51. Idaho Apple Growers’ Assoc. 
v. Brown, 7 P.(2d) 591, 51 Idaho 540; 
Servel v. Corbett, 290 P. 200, 49 Idaho 
536: Smith v. Marley, 230 P. 769, 39 
Idaho 779; Moody v. Morris-Roberts 
Co., 226 P. 278, 38 Idaho 414; Poca- 
tello Security Trust Co. v. Henry, 206 
P. 175, 35 Idaho 321, 27 A.L.R. 337; 
Keane v. Pittsburg Lead Mining Co., 
105 P. 60, 17 Idaho 179. 

52. Florida Cent. R. Co. Wil- 
liams, 20 So. 558, 37 Fla. 406. 

53. In re Deyton’s Will, 99 S.E. 
424, 177 N.C. 494. : 

{a] Statutory dismissal or non- 
suit.—The legal effect of a directed 
verdict has been held to be the same 
as that of a nonsuit or dismissal un- 
der Rev. St. (1908) § 539. In re Dey- 
ton’s Will, 99 S.E. 424, 177 N.C. 494. 

54 See case infra this note. 

{a] In South Carolina, under Cir. 
Ct. Rules, rule 77, an objection that 
there was no proof that plaintiff's 
deceased husband, under whom she 
claimed title, had paid any taxes on 
the land during his life should be 
made by motion for nonsuit, or the 
direction of a verdict. Kennedy y. 
Kennedy, 68 S.E. 664, 86 S.C. 483. 

55. See cases infra this note. 

fa] In Connecticut a motion for 
nonsuit, as distinguished from a mo- 

*tion to direct a verdict, is the only 
motion available at the conclusion of 
the case of he who has the burden 
of proof. Di Biase v. Garnsey, 133 A. 
669, 104 Conn. 447. 

[b] In Georgia, if, on the conclu- 
sion of plaintiff's evidence, a prima 
facie case for recovery has not.been 
made, the grant of a nonsuit and not 
the instruction of a verdict for de- 
fendant is the proper practice. Cope- 
land v. Jordan, 95 S.B. 13, 147 Ga. 601; 
Equitable Mfg. Co. v. J. B. Davis Co., 
60 (S: Bs 262, 130 «Ga. 67;  Zipperrer. 
v. Savannah, 57 S.E. 311, 128 Ga. .135. 

56. Ozburn v. National Union Fire 
Ins. Co., (Ga.App.) 163 S.E. 321. 

[a] Reason for rule.—Plaintiff 
could not move to. take a nonsuit 


Vv. 


TRIAL 


In some, ju- 


In other 


the court should 
a verdict.®® If 


without waiving his right to except 
to the ruling on the admissibility of 
his evidence. Ozburn v. National Un- 
sh Fire Ins. Co., (Ga.App.) 163 S.E. 


57. In re Chevallier’s Estate, 113 
P1059 Calelets ‘i 

58. Savage v. Public Service Ry. 
Co., 113 A. 252, 95 N.J.Law 432. 
U.S.—D’ Wolf v. Rabaud, 1 Pet. 
476, 7 L.Ed. 227; Northern Pac. R. 
Corey. pehariess25410 Ess 622i C CoA. 
380 [rev on other grounds 16 S.Ct. 
848, 162 U.S. 359, 40 L.Ed. 999]; Bunt 
v. Sierra Buttes Gold Min. Co., 24 F. 
847, 11 Sawy. 178 [aff 11 S.Ct. 464, 138 
U.S. 4838, 34 L.Ed. 1031]. See also 
Langwa v. Gorton-Pew Vessels Co., 
59 F.(2d) 315 (holding that the law of 
Massachusetts, statutory or other- 
wise, does not authorize compulsory 
nonsuit for insufficiency of evidence). 

Ala.—Phillips v. Jordon, 3 Stew. 38; 
Smith v. Seaton, Minor 75. 

Ark.—Hill v. Rucker, 14 Ark. 706; 


State v. Roper, 8 Ark. 491; Ringo v. 
Field, 6 Ark. 48. 

Dak.—Holt v. Van Eps, 46 N.W. 
689, 1 Dak. 206. 

Ill.—Poleman vy. Johnson, 84 Ill. 


269; Deshler v. Beers, 32 Ill. 368, 83 
Am.D. 274. 

Ind.—Plymouth v. Milner, 20 N.E. 
235, 117 Ind. 324; Diamond Block Coal 
Co. v. Edmonson, 43 N.E. 242, 14 Ind. 
App. 594. 

Kan.—Williams v. Norton, 3 Kan. 
295; Case v. Hannahs, 2 Kan. 490. 

La.—Kernion v. Guenon, 7 Mart. 
N.S. 171; Bore v. Bush, 6 Mart.N.S. 1. 

Neb.—Thompson v. Missouri Pace. 
Re) Co.) ML UNeWee 61 Sie Nebs 5205 Zit- 
tle v. Schlesinger, 65 N.W. 892, 46 
Neb. (844; iChicazo;! ete, Re. Coicv 
Richardson, 44 N.W. 103, 28 Neb. 118. 
pies at nh onde v. Brackin, 4 Yerg. 

Vt.—French v. Smith, 4 Vt. 3638, 24 
Am.D. 616, note. 

Wyo.—-Griggs v. Meek, 261 P. 126, 
264 P. 91, 37 Wyo. 282; Hall Oil Co. 
v. Barquin, 237 BR. 255, 33: Wyo. 92; 
Sayles v. Wilson, 222 P. 1020; Bader 
v. Mills & Baker Co., 201 P. 1012, 
28 Wyo. 191; Mulhern vy. The ‘Union 
Pacifie R. R.Co., 2-Wyo. 465: 

[a] Federal courts.—(1) ‘In the 
federal courts the ‘rule is and has 
been since an early day that a non- 
suit or dismissal for insufficiency of 
evidence eannot be granted without 
the plaintiff's consent.” Langwa v. 
Gorton-Pew Vessels Co., 59 F.(2da) 
315, 316. (2) Courts of the United 
States have no power to make a per- 
emptory order of nonsuit (Rudolph 
v. Sensener, 39 App.D.C. 385); (3) 
but if plaintiff declines or fails to 
offer evidence to prove the necessary 
allegations of his declaration, the 
court may, in its discretion, dismiss 
his action without. prejudice, or en- 
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there is sufficient evidence to justify the presentation 
of the case to the jury, and the jury fall into an er- 
ror in weighing and deciding upon the evidence, the 
remedy is by a motion for a new trial and not by 
a motion for a nonsuit.>* 

In New Jersey the proper remedy for insufficiency 
of proof to sustain a valid complaint is a motion for 
nonsuit, either on plaintiff’s opening or when he has 
rested his case, and such question cannot be pre- 
sented on a motion to strike the complaint for its 
failure to state a cause of action.°®® 

[§ 391] 4. Power of Court To Grant. 
jurisdictions the rule is that plaintiff cannot be non- 
suited against his will for lack of evidence,°® or on 
any other grounds.®° 
ever, the power of the court to allow nonsmts 
against plaintiff’s consent for lack of evidence,** 
or on other grounds,*? is held to exist. 
jurisdictions the court may enter a judgment of non- 


In. many 
In other jurisdictions, how- 
In some 


ter a judgment against him (Rudolph 
v. Sensener, supra). : 
60. See Dismissal and Nonsuit §& 
ioe 
61 Cal.—Ringgold v. Haven, 1 Cal. 
Colo.—Goodstein v. Silver Plume 
Mines Co., 245 P. 714, 79 Colo. 269. 
Conn.—Cook vy. Morris, 33 A. 994, 66 
Conn. 208. 
; Roop OED ON v. Cooper, 3 Iowa 
14. 
Mont.—Cummings v. Helena & Le 
eae etc., Co., 68 P. 852, 26 Mont. 


Nev.—Crosman vy. Southern Pac.. 
Co., 194 P. 839, 44 Nev. 286. 

N.Y.—People v. Cook, 8 N.Y. 67... 
Seld. 66, 59 Am.D, 451; Labar v. Kop-- 
Pin), ete NG ADA. 

N.C.—Penland y. French Broad 
Hospital, 154 S.E. 406, 199 N.C. 384: 
pee v. Stone, 86 S.E. 348, 169 NG 

Ohio.—Ellis & Morton v. Ohio Life 
ea Co., 4 OhioSt. 628, 64 Am. 


Okl.—Lyon v. Lyon, 134 P. 650, 3% 


Okl. 111. 
Pa.—Munn v. Pittsburgh, 40 Pa. 
364. Contra Lyon v. Daniels, 14 Pa. 


197; Irving v. Taggart, 1 Serg.&R. 
360; Widdifield v. Widdifield, 2 Binn. 
245; Girard v. Gettig, 2 Binn. 234. 

R.I.—Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 
110 A. 419, 43 RI. 88. 

S.C.—-Gobbel v. Columbia Ry. Gas 
GET 3 Co., 93° S-B. 137 107) Sc 

Ont.—Re Johnson & Kayler, 18 Ont, 
L. 248, 12 Ont.W.R. 770, 837. 

[a] Source of power.—(1) The 
power of the superior court to grant 
an involuntary nonsuit is altogether 
statutory, and did not exist prior to 
the Hinsdale Act of 1897 (Rev. [1905} 
§ 539). Penland v. French Broad 
Hospital, 154 S.E. 406, 199 N.C. 314: 
Riley v. Stone, 86 S.E. 348, 169) N.C. 
421. (2) “This power of the courts 
to nonsuit the plaintiff results from 
their being the judges of the law in 
the case, when no facts are im dis- 
pute.” People v. Cook, 8 N.Y. 67, Seld_ 
66, 59 Am.D. 451; Labor v. Koplin, 
4 N.Y. 547, 549. 

[b] Where counterclaim made. 
In an action wheré defendant’s an-. 
swer set up a counterclaim, the court 
is without authority to sever the 
causes of action by dismissing the 
complaint and submitting the coun- 
terclaim to the jury, although the or- 
der of dismissal purported to be with- 
out prejudice to the merits of plain- 
tiff’s cause of action upon another 
trial. Crawford v. Spadone, 147 N.Y. 
S. 344. 
fice See Dismissal and Nonsuit § 
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suit on its own 


made by attorneys in the cause.** 


one jurisdiction 
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TRIAL 


motion,®* as well as on a motion 
But in at least 
it is held that a plaintiff is ordi- 


narily entitled to a motion specifying the grounds 
on which a nonsuit is asked in order that he may, 
by amendment or further proof, have an opportunity 
to supply any defect suggested;°® and so the court 
cannot, of its own motion, order a nonsuit at the 
conclusion of plaintiff’s testimony,*®® but it must 


be on motion of 
dence has been 
totally failed to 
port findings. in 
favor could not 
by the court on 


not fatal to the judgment, even on appeal.®® 


defendant.®* If, however, the evi- 
fully presented and plaintiff has 
make out a case which would sup- 
his favor so that a verdict in his 
be sustained, an order of nonsuit 
its own motion, while irregular, is 
In 


jurisdictions where the court’s power to grant a 


[§§ 391-392 


specified.7° In Oregon the court has power to make 
a dismissal without prejudice only on account of fail- 
ure of proof to make out a prima facie case on the 
part of plaintiff,71 and the order is made on the mo- 
tion of plaintiff.?? 

[§ 392] 5. Time for Motion.7* A motion for 
nonsuit for failure of evidence must be seasonably 
made.‘* Although in at least one jurisdiction a mo- 
tion for nonsuit is proper when all plaintiff’s proofs 
as to defendant’s liability have been offered, but be- 
fore evidence as to the extent of plaintiff’s dam- 
age is made,‘*® as a general rule it is premature when 
made before the close of plaintiff’s evidence.7® In 
some jurisdictions it is held that it may be made 
when plaintiff rests his case.*7 In other jurisdic- 
tions it. must be made at the close of plaintiff’s case, 
and cannot be made thereafter.7® In still other 


Se = 


nonsuit is statutory, the provisions of the statute 
must be strictly complied with,®® and the court has 
authority to grant such a judgment only in the case 


63. Colo.—Goodstein v. Silver 
Plume Mines Co., 245 P. 714, 79 Colo. 
269. 

Ga.—Shore v. Brown; 91 S.E: 909, 


19 Ga.App. 476. 
Me.—Bragdon v. Appleton Mut. F. 
Ins. Co., 42 Me. 259. d 
Porto Rico.—Rosada v. Ponce Ry. 
& Light Co., 18 Porto Rico 593. 
S.c.—Gobbel v. Columbia Ry., Gas 
& Electric Co., 93 S.E. 137, 107 S.C. 
367 


[a] Thus, where plaintiff's only 
evidence was his own deposition, and 


the court on its examination was of 


opinion that there was no conversion 
shown, judgment of nonsuit on the 
court’s own motion was proper, eS- 
pecially where the evidence would 
have authorized a directed verdict for 
defendant. Shore v. Brown, 91 S.E. 
909, 19 Ga.App. 476. 4 

64. Gobbel v. Columbia Ry., Gas & 


Blectric Co., 93 S.E. 137, 107 S.C. 
367. 
65. In re Higgins’ Estate, 104 P. 6, 


156 Cal. 257. 

66. In re Higgins’ Estate, supra; 
Gullick v. Interstate Drilling Co., 295 
P. 549, 111 Cal.App. 263. : 

[a] Order held one of nonsuit.— 
Where, after all the evidence on both 
-sides has been produced, the court of 
its own motion withdraws from the 
jury one of the issues in the case, 
which issue constitutes a cause of 
action, such ruling is in effect equiva- 
jent to an order granting a nonsuit as 
to one of the causes of action. In re 
Higgins’ Estate, 104 P. 6, 156 Cal. 257. 
’ [b] No statutory authority.—The 
“statute does not authorize the court 
of its own motion to order a nonsuit 
at the conclusion of plaintiff's testi- 
mony. In re Higgins’ Estate, 104 P. 
6, 156 Cal. 257; Gullick v. Interstate 
Drilling Co., 295 P. 549, 111 Cal.App. 


268. 

67. In re Higgins’ Estate, 104 P. 
6, 156 Cal. 257; Gullick v. Interstate 
DrillingvCo.,, 295,.e. 649; 111 vCalkApp, 


263. 


68. In re Higgins’ Estate, 104 P. 6, 
156 Cal. .257. 
69. Penland v. French Broad Hos- 


pital, 154 S.E. 406, 199 N.C. 314. 

70. In re Higgins’ Bstate, 104 P. 
6,156 Cal. 257. 

71. Crim vy. Thompson, 229 P. 916, 
112 Or. 399. 

72. Crim v. Thompson, supra. 

73. Generally see Dismissal 
Nonsuit § 125. 

Failure of plaintiffs attorney to 
state facts in opening statement suf- 
ficient to entitle plaintiff to recover as 

constituting ground for nonsuit see 
supra § 253. 

74. EFarnham y. Anderson, 68 A. 
459, 74 N.H. 405. And see cases in- 
fra notes 75-86. 


i 


and 


75. Parker 
Transit Co., 162 A. 664, 308 Pa. 209. 
But see Dunlap Printing Co. v. Ryan, 
119 A. 714, 275 Pa. 556 (holding that 
a nonsuit is not proper before plain- 
tiff has closed his case). 

76. Cal.—Skelton v. Schact Motor 
Car ‘Co tiss ie. 504, 2 229CalvAnp. 144, 

Ga.—Walker v. Supple, 54 Ga. 178. 

Idaho.—Wheeler v. Oregon R. & 
Nav. Co., 102 P. 347,16 Idaho 375. 


N.Y.—Hansen v. Burt, 30 N.Y.S. 
1061, 10 Mise. 235; Bonwit, Teller & 
Co. v.) Macksound} 123): N.Y:S. 115; 


Tiger v. Interurban St. R. Co., 94 N. 
WiS.80 5. 

N.C.—McKellar v. McKay, 
315, 156 N.C283° 

Pa.—Abbotts Alderney Dairies v. 
Philadelphia Rapid Transit Co., 
Pa.Super. 343, 

[a] Thus, where, in a negligence 
case for damages to a wagon, plain- 
tiff, the owner of the wagon, calls as 
his first witness the driver, who was 
not a party to the case, and the driv- 
er’s testimony shows’ contributory 
negligence on his part, the trial judge 
commits reversible error if he re- 
fuses to permit plaintiff to call other 
witnesses, and enters a nonsuit. Ab- 
botts Alderney Dairies vy. Philadel- 
phia Rapid Transit Co., 62 Pa.Super. 
343. 

[b] Effect of evidence by defend- 
ant before plaintiff rests.—Defend- 
ant is not put to his election to move 
for a judgment of nonsuit or proceed 
with his evidence unless plaintiff has 
introduced his evidence and rested his 
case and so does not lose his right to 
move for a nonsuit by introducing 
some evidence before plaintiff rests 
his case. W. E. Worth & Co. v. Fer- 
guson, 29 S.E. 574, 122 N.C. 381. 

[c] Motion to dismiss counter- 
claim.—(1) A motion, made on the 
pleadings and on the opening for de- 
fendant, to dismiss his counterclaim 
for breach of a contract, should not 
be granted without hearing his evi- 
dence, where, even if he were unable 
to prove the value of the profits of 
his contract, he might prove some 
damages from its breach. Carlew v. 
McGuire, 126 N.Y.S. 86, 69 Misc. 639. 
(2) In an action “for the price of goods 
sold, where defendant filed a counter- 
claim and at trial, during examina- 
tion of defendant, counsel for both 
parties agreed to confine the issues 
to those arising on the complaint and 
that those arising on the counter- 
claims be deferred, permitting coun- 
sel for plaintiff to cross-examine de- 
fendant as to the counterclaims and 
dismissing them without having 
heard defendant’s evidence was error. 
Handal v. Spechler, 194 N.Y.S. 216, 
201 Anp.Div. 278. 

Motion to dismiss or nonsuit on 


72 S.E. 


v. Philadelphia Rapid 


62, 


-dismiss the complaint 


jurisdictions it may be made at the close of plain- 
tiff’s evidence or at the close of all the evidence;*® 
and in still other jurisdictions the motion may be 


opening statement see supra § 253. 

Power of court to nousuit or dis- 
miss before plaintiff has completed 
ores of his proof see infra 

77. Towler v. Wilson, 5 Ky.Op. 10; 
Savage v. Public Service Ry. Co., 113 
A. 2527, 95 N.J.Law 432; Cranston 
Print Works Co. v. American Tele- 
phone & Telegraph Co., 110 A. 419, 
43 R.I. °88. 

[a] Proper remedy for insufficien- 
ey of proof to sustain a valid com- 
plaint is a motion for nonsuit when 
plaintiff has rested his case. Savage 
v. Public Service Ry. Co., 113 A. 252, 
95 N.J.Law 432. 

78. .Bennett v. Agricultural Ins. 
Co., 51 Conn. 504 (under statute ex- 
pressly so providing). See Bailey v. 
Oil City, 157 A. 486, 305 Pa. 325, 80 
A.L.R. 1148 (holding that, where tes- 


timony of defendant’s witness was, - 


by consent, taken provisionally dur- 
ing the presentation of plaintiff’s evi- 
dence, and was not offered in evi- 
dence, the court was not thereby pre- 
vented from granting defendant’s mo- 
tion for a compulsory nonsuit at the 
close of plaintiff's case). 

79. Hawaii—Ramos v. Espinola, 
29 Hawaii 587; Scott v. Kona Dev. 
Co., Ltd., 21 Hawaii 408. But see 
Halawa Plantation, Ltd., v. Hawaii 
County, 22 Hawaii 753 (holding that 
a motion for nonsuit was properly 
overruled on the ground that it was 
made after defendant had introduced 
evidence in support of his defense and 
came too late). 

N.H.—Brown v. Massachusetts 
Mut. L. Ins. Co., 59 N.H. 298, 47 Am. 
R., 205, 

N.Y.—Deeley v. Heintz, 62 N.E. 158, 
169 N.Y. 129; Ernst v. Hudson River 
R. Co., 24 How.Pr. 97; Jansen v. Ack- 
er, 23 Wend. 480. But see Porges v. 
U. S. Mortgage, etc., Co., 96 N.E. 424, 
203 N.Y. 181 (holding that, in an ac- 
tion at law, after the parties have had 
an opportunity of exhausting their 
evidence and have rested, a motion to 
is improper, 
and, when used by a defendant, must 
be deemed, as its form and grounds 
indicate the intention of counsel, a 
motion for a nonsuit or a direction 
of a verdict). 

Utah.—Smalley v. Rio Grande 
eran RS CoV OS we aisl Lees soit 

Ont.—Re Johnson, 18 Ont.L. 248 
12 Ont.W.R. 770, 837. , 

[a] However, the proper practice 
has been said to be for defendant to 
move for direction of the verdict in 
his favor, rather than for dismissal 
after he has given evidence. Boss v. 
Hutchinson, 169 N.Y.S. 518, 182 App. 
Div. 88. - 

{b] In South Carolina (1) a mo- 


LS 
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made at the close of plaintiff’s evidence, and if over- 
ruled may be renewed at the close of all the evi- 
The motion comes too late after the case 
has been submitted to the jury,*! or after the court 
has given a peremptory instruction and discharged 
the jury,®? or after verdict,*? or after verdict set 


denee.®° 


tion for nonsuit may be made at any 
time during the trial. McCown v. 
Muldrow, 74 S.E. 386, 91 S.C. 523, Ann. 
Cas.1914A 139. (2) It can be made 
at the time plaintiff closes his case 
(McCown v. Muldrow, supra) (3) or 
at the close of the whole evidence for 
both sides (McCown v. Muldrow, su- 
pra); (4) but in an action on an in- 
surance policy, a motion for nonsuit, 
on ground insured had not complied 
with conditions, should be made at 
the close of all the testimony, not at 
the close of plaintiff’s alone (Bellamy 
v. Grand Lodge, K, P., 96 S.E. 293, 110 
S.C. 315; Pearlstine v. Westchester 
Fire Ins: Co., 49 S.H. 4; 70 S.C. 75). 
80. Fagundes v. Central Pac. R. 
Com 2 Rus G4 aiie TO Cala On, 8), GNRVAG 
824; Toutle Logging Co. v. Hammond 
Lumber Co., 139 P. 625, 78 Wash. 568. 
[a] Failure to renew as waiver.— 
Where a motion to dismiss the com- 
plaint, made at the close of plaintiff's 
case, is not renewed at the close of 
the entire case and defendant does 
not question the sufficiency of the 
evidence in any other manner, it is 
an unequivocal assent on his part 
that there is a question of fact in 
the case which should be passed upon 
by the jury, and that there is some 
evidence tending to support plain- 
tiffs cause of action. Riley v. Wag- 
ner, 55 N.Y.S. 572, 25 Mise. 715;' Lew- 
is v. Van Horn, 53 N.Y.S. 546, 24 Misc. 
765; Hess v. Baar, 35 N.Y.S. 687, 14 
Mise. 286; Sullivan v. Brooks, 31 N. 
+ YOSs 365 10. Mise 1368 Taff (28 NoY.S. 
1150, 8 Misc. 532]; Frankel v. Wolf, 
27 N.Y.S. 328, 7 Mise. 190; Gaylord 
v. Gallagher, 20 N.Y.S. 682, 1 Misc. 
328. 

[b] In North Carolina (1) a mo- 
tion for nonsuit may be made at the 
close of plaintiff's evidence (Penland 


v. French Broad Hospital, 154 S.F. 
406, 199 N.C. 314; Riley v. Stone, 86 
S.E. 348, 169 N.C. 421; McKellar v. 


MeKay 72 -S.B: 375,15 256 N.C.. 28385 
Parlier v. Southern Ry. Co., 39 S.E. 
961, 129 N.C. 262; Means v. Carolina 
Cent: iCo.351_S:H.s- Sle 126 NC 
424), (2) and, if refused, the motion 
may be renewed at the close of all the 
evidence (Penland v. French Broad 
Hospital, supra; Nowell v. Basnight, 
ITGeiS2hs 2870 485 N.Cs 15234 Rileypvs 
Stone, 86 S.E. 348, 169 N.C. 421; Par- 
lier v. Southern R. Co., supra; Means 
v. Carolina Cent. R. Co., supra), (3) 
but, although formerly it could be 
made for the first time either at the 
close of plaintiff’s evidence or at the 
close of all the evidence (Brown v. 
Atlanta, etc., Air Line Ry. Co., 42 S. 
B. 911, 1381 N.C. 455), (4) now it must 
be made initially at the close of plain- 
tiff’s case (Nowell v. Basnight, su- 
pra), (5) and it cannot be made at 
the close of all the evidence for the 
first time (Penland v. French Broad 
Hospital, 154 S.B. 406, 199 N.C. 314; 
Nowell v: Basnight, supra). 

81. Farnham v. Anderson, 68 A. 
459, 74 N.H. 405; Kidd v. New Hamp- 
shire Traction Co., 66 A. 127, 74 N.H. 
160; Gendron v. St. Pierre, 62 A. 
966, 73 N.H. 419: Elwell v. Roper, 58 
A. 507, 72 N.H. 585; Baldwin Vv. Went- 
worth, 36 A. 365, 67 N.H. 408. 

[a] Presumptions.—If the motion 
is interposed after the case is sub- 
mitted to the jury, the presumption 
is, unless the facts in evidence dis- 
close the contrary, that the deficiency 
in the evidence is capable of being 
supplied; but, as plaintiff then has 


no opportunity to supply it, the mo-' 


tion comes too late. Farnham v. An- 
derson, 68 A. 459, 74 N.H. 405. 

[b] In Minnesota, in an action 
tried to a jury wherein both parties 
submitted a case, defendant’s pro- 
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cedure in moving for and procuring 
dismissal, instead of moving for a di- 
rected verdict, is not commendable 
practice. McElroy v. Board of Edu- 
eation of City of Minneapolis, 238 N. 
W. 681, 184 Minn. 357. 

82. Drummond y. Louisville, etc., 
Re Mee 109 F. 531 (under Illinois $tat- 
ute). 

[a] Rule applies although the ju- 
ry have not yet left their seats. 
Drummond v,. Louisville, ete., R. Co., 


109 EF. 531. 
83. Bail v. New York, N. H. & H. 
Rie Co.) 94 Noe.) 863," 201 INA. sos 


Price v. Life & Casualty Ins. Co. of 
Tennessee, 157 S.H. 132, 200 N.C. 427; 
Vaughan v. Davenport, 74 S.E. 967, 
159 N.C. 369. See also Weiss v. Corn, 
203 Ill.App. 261 (holding that motion 
for a nonsuit made after the trial 
judge had stated that he did not see 
how plaintiffs could recover or what 
he could do but allow defendant’s mo- 
sais aie a finding in his favor was too 
ate 

84. Riley v. Stone, 86 S.E. 348, 169 

N.C. 421. 

85. Webb v. Southern Ry. Co., 88 
S-H:.297, 104 S.C... 89. 

86. Baltimore, etc., R. Co. v. Tren- 
nepohl, 87 N.E. 1059, 44 Ind.App. 105. 

87. Cross references: 
gee see Dismissal and Nonsuit 

§ ; 

Limitation on ‘appeal to grounds 
urged in lower court see Appeal and 
Error § 800 text and notes 32, 33. 

Necessity to consideration on appeal 
that grounds of motion be stated 
in lower court see Appeal and Error 
§§ 694, 749. 

Of motions generally see Motions and 
Orders §§ 29-34. 

Order of nonsuit sustained on appeal 
if justifiable on any ground wheth- 
er made ground of motion or not 
see Appeal and Error § 694. 

88. Hammer v. Campbell Automat- 
ic Safety Gas Burner Co., 144 P. 396, 
74 Or, 126. 

[a] Motion held one of nonsuit.— 
Defendant’s motion at the close cf the 
entire evidence to dismiss the com- 
plaint on the grounds that no cause 
of action has been proved against it, 
the particular defect in the proof be- 
ing failure to prove title to, and right 
to possession of, the property, for 
conversion of which the action is 
brought, is equivalent to, and may be 
treated as, a motion for nonsuit, a 
motion to dismiss the complaint in 
an action at law after the parties 
have had opportunity of exhausting 
their evidence and have rested being 
improper, and when then used by a 
defendant being deemed, as its form 
and grounds indicate the intention of 
counsel, a motion for a nonsuit or a 
direction of a_ verdict. Porges  v. 
United States Mortgage & Trust Co., 
96 N.E. 424, 203 N.Y. 181 

[b] Motion held insufficient. ——A 
motion for judgment, made at the 
close of plaintiff's evidence, is in- 
sufficient as a motion for a nonsuit. 
Hammer v. Campbell Automatic Safe- 
Cok Burner Co., 144 P. 396, 74 Or. 

[ce] Direction of verdict as non- 
suit.—(1) A direction to the jury in 
a civil case to find for defendant is in 
effect a nonsuit, and must be so 
treated. Creek v. McManus, 32 P. 
675. 18 Mont. 152: McKay v. Montana 
Unione RyaCo: pod , P2999" 1000ert3 
Mont. 15. (2) In an action for treble 
damages for trespass, and for breach 
of warranty, defendant’s motion for a 
directed verdict, made at the close of 
plaintiff’s case, was treated .as an ap- 
plication for a judgment of nonsuit. 
McHargue v. Calchina, 153 P. 99, 78 
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aside,®4 or after a motion for a new trial has been 
made,®° or after judgment.*® 

[§ 393] 6. Form and Requisites of Motion.*7 
motion for nonsuit should state that relief by way 
of nonsuit is desired.*® 
ticular ground or grounds on which it is based,®® 


A 


It should state the par- 


Or. 326. 

89. Cal.—Mattson v. Mattson, 183 
P. 443, 181 Cal. 44; Palmer v. Marys- 
ville Democrat Pub. Co., 27 P.-21, 96 


Cal. 168; Daley v. Russ, 24 P: 367, 
86 Cal. 114; Coffey v. Greenfield, 63 
Cal. 602; Inderbitzen v. Lane Hos- 


pital, (App.) 12 P.(2d) 744 [rehearing 
den 13)" P.(2d) 905]; Herrill vv. Ruge,- 
300 BP. 140, 114 Cal.App. 492; Rovegno 
v. San Jose Knights of Columbus Hall 
Ass’n, 291 P. 848, 108 Cal.App. 391; 
Moore v. Steen, 283 P. 833, 102 Cal. 
App. 723; Dawson v. Tulare Union 
High School Dist., 276 P. 424, 98 Cal. 
App. 138; Loop Bldg. Co. v. De Coo, 
275 P. 881, 97 Cal.App. 354; Henley 
v. Bursell, 215 P. 114, 61 Cal.App. 511; 
Ross v. Tabor, 200 P. 971, 58 Cal.App. 
605; Lally v. Kuster, 192 P. 78, 48 
Cal.App. 355; Giles v. Reed, 186 P. 
614, 44 Cal.App. 367; Williamson vy. 
Williamson, 183 P. 301, 41 Cal.App. 
721; Sebring v. Harris, 128 P. 7,720 
Cal.App. 56; Olson, Mahoney Lumber 
Co. v. Maxwell, 124 P. 100, 18 Cal.App. 
668; Christenson Lumber Co. v. Buck- 
ley, 118 P. 466, 17 Cal.App. 37. 

Idaho.—Idaho Trust Co. -vv. East- 
man, 249 P. 890, 43 Idaho 142; Mole 
Vv. “Payne>) 227°-P: 23, 39 Idaho 2475 
Schleiff v. McDonald, 216 P. 1044, 37 
Idaho 423. 

Mont.—Kavanaugh v. Flavin, 88 P. 
764, 35 Mont. 133. 

N.J.—Ippolito v. Borough of Ridge- 
field, Bergen County, 109 A. 337, 94 
N.J.Law 97; Koch v. Costello, 108 A. 
225, 93 N.J.Law 367. 

N.Y.—Chase Nat. Bank v. Rosen- 
baum, 254 N.Y.S. 598, 142 Misc. 349; 
Gilinsky v. Klionsky, 251 N.Y.S. 570, 
140 Mise. 724. 

Or.—Bergholtz v. Oregon City, 240 
P. 225, 116 Or. 18; Hammer v. Camp- 
bell Automatic Safety Gas Burner Co., ° 
144 P. 396, 74 Or. 126; Meier v. North- 
ern Paes R.1Coy 93, P69 Lvs 12Ori69: 

S.C.—State v. Malony, £62°S.Eh 215, 
81 S.C. 226. 

‘Utah.—Barry v. Los Angeles, ete, 
R. Co., 189 P. 70, 56 Utah 69; Smalley 
v. Rio Grande Western R. Co., 98 P. 


811, 34 Utah 423; Gesas v. Oregon 
Short Line R. Co., 93 P. 274, 33 Utah 
156, 138 L.R.A.N.S. 1074; Wild v. Un- 


ion Pac. R. Co., 63 P. 886, 23 Utah 265;. 
Lewis v. Silver King Min. Coen Pp. 
860, 22 Utah 51. 

[a] Effect of failure to’ state 
grounds.—(1) Motion is ineffectual. 
Chase Nat. Bank v. Rosenbaum, 254 
Noyv:S! 1593, > 142. Misch?349. Mo- 
tion will not be granted. Mattson v. 
Mattson, 183 P. 443, 181 Cal. 44. (3) 
It is error to grant nonsuit. Moore 
v. Steen, 283 P. 833, 102 Cal.App. 723; 
Christenson Lumber Coe 3% Buckley, 
118 P. 466, 17 Cal.App. 37. 

[b] Particularity of statement re- 
quired.—Sufficient particularity so as 
to direct attention of the court and 
plaintiff's counsel to particulars in 
which evidence is insufficient. Inder- 
bitzen v. Lane Hospital, (Cal.App.) 
12 P.(2d) 744 [hearing den 13 P.(2d) 
9951: .-Rovegno v. San Jose Knights 
of Columbus Hall Ass’n, 291 P. 848, 
108 Cal.App. 391. 

[ec] Arguments of counsel on the 
motion for nonsuit should not be tak- 
en down by the stenographer and 
should not be returned with the rec- 
ord or printed. Ippolito v. Borough 
of Ridgefield, Bergen County, 109 A. 
337, 94 N.J.Law 97; Koch v. Costello, 
108 A. 225, 93 N.J.Law 367. 

| d] Colloquy between court and 
counsel.—If colloquy between court 
and counsel in regard to a proposed 
motion for nonsuit could be deemed 
equivalent to a motion, the ground 
must be stated, in order to be avail- 
able. Lally v. Kuster, 192 P. 78, 48 
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so that the attention of the court and counsel may 
be called thereto, and an opportunity given to ob- 
viate the objections;®°° and unless it be shown that 
there was a defeet which could not have been rem- 
edied if plaintiff’s attention had been called to it,°? 
the motion must specify wherein the evidence is 1n- 
sufficient,®* and if it is in general terms and does 
not specify any particular defect in the evidence,?* 
or if it specifies as a ground a defect to which the 


evidence is not subject and fails 


Cal.App. 355. 

fe] Consideration of grounds not 
stated.—(1) Ordinarily a ground not 
stated is not considered. Daley vv. 
Russ, 24 P. 867, 86 Cal. 114; Henley 
v. Bursell, 215 P: 114, 61 Cal.App. 
311; Schroeder v. Mauzy, 118 P. 459, 
16 Cal.App. 443. (2). The court, in 
deciding motions for nonsuit and to 
dismiss complaint after reserving de- 
cision thereon, could not grant a mo- 
tion on a ground not expressly urged 
when motions were made. Gilinsky 
v. Klionsky, 251 N.Y.S. 570, 140 Misc. 
W245 5 (3) In rendering its decision 
on a motion for nonsuit, the court 
cannot go beyond the limits of the 
motion. Elder v. Rose, 219 P. 74, 63 
CaLApp. 545; Bush v. Weed Lumber 
Co., 204 P. 24, 55 Cal.App. 588. 

{f] Erroneous ground stated.—A 
buyer’s motion to dismiss, on grounds 
applying to an action for the price of 
goods sold and delivered, is inapplica- 
ble to an action for loss of profits on 
the buyer’s cancellation of an order 
for goods to be specially manufac- 
tured and for the value of material 


used. Sherl v. Bayer, Pretzfelder & 
Mills, 210 N.Y.S. 816, 213 App.Div. 
587. 

90. Daley v. Russ, 24 P. 867, 86 
Cal. 114; Inderbitzen v. Lane Hospi- 


tal, (Cal.App.) 12 P.(2d) 744 [hearing 
den 13 P.(2d) 905]; Herrill v. Rugg, 
300 P. 140, 114 Cal.App. 492; Moore 
v. Steen, 283 P. 833, 102 Cal.App. 723; 
Basom vy. General Mortg. Co., 281 P. 
514, 101 Cal.App. 186; Henley v. Bur- 
sell, 215 P. 114, 61 Cal.App. 511; Lal- 
ly v. Kuster, 192 P. 78, 48 Cal.App. 
355; Giles v. Reed, 186 P. 614, 44 
Cal.App. 367; Williamson v. William- 
SON MM Sion mes. cUlw 41 np OaleAp py Mirae: 
Christenson Lumber Co. v. Buckley, 
a3) PB. 466,517) Cal App: 37; . Kava- 
naugh v. Flavin, 88 P. 764, 35 Mont. 
133; Webb v. Odell, 49 N.Y. 583; 
_ Smalley v. Rio Grande Western R. 
Co., 98 P. 311, 34 Utah 423; Gesas v. 
Oregon Short Line R. Co., 93 P. 274, 
33 Utah 156, 13 L.R.A.N.S. 1074. 

{a] “The purpose of stating the 
grounds of a motion is to direct the 
cattention of the court to the particu- 
lar fact or principle of law which 
it is asked to consider.’”’ Humphries 
v. Union, etc., R. Co., 65 S-E. 1051, 
10538, 84 S.C. 202. 

91. Daley v. Russ, 24 P. 867, 86 
Cal. 114; Johnson vy. Southern’ Cali- 
fornia Edison Co., 150 P. 656, 27 Cal. 


App. 425; Christenson Lumber Co. 
VWoesbuckley.al sai 4 66 ode Gal. App. 
37; Bonny v. City of New York, 141 


N.Y.S. 8, 156 App.Div. 287; Stapf v. 
Leewer’s Gambrinus Brewing Co., 1 
App.Div. 405, 37 N.Y.S. 256 [aff 45 N. 
E. 1134, 151 N.Y. 646, dism 152 N.Y. 
626, 46 N.W. 1151]; J. K. Armsby Co. v. 
Grays Harbor Commercial Co., 123 P. 
32, 62 Or. 173; Culver v. Van Valken- 
Dureh, 119 P. 753, 60) Or, e447. 

{a] Other statement of rule.—‘If 
the phrase be preferred, where’ the 
‘defects cannot be corrected, the error 
of not specifying the grounds of the 
motion is immaterial.’ Daley vy. 
Russ, 24 P. 867, 868, 86 Cal. 114. 

[b] Motion in general language 
‘sufficient.— Where it would serve no 
useful purpose to make a more par- 
ticular statement as to the insuffi- 
ciency of the evidence to sustain the 


ne he See 1Y Del amet MS OL Me BS Ee Se a a ele 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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denied. 


M1 


to specify as a ! his ease,’ “has 
allegations of the complaint, a mo- 
tion for judgment of nonsuit phrased 
in general language is_ sufficient. 
Johnson y. Southern California Edi- 
son Co., 150 BP. 656, 27 Cal.App. 425. 

[ec] Thus (1) a motion for non- 
suit because plaintiff “has not proved 
a sufficient case for Submission to 
the jury” is sufficient where the 
ground thereof is fully understood 
by counsel for plaintiff and the court, 
and where the defect in plaintiff's 
case is incurable. Culver v. Van 
Valkenburgh, 119 P. 753, 60 Or. 447. 
(2) Where defects of pleading or 
proof cannot be corrected, although 
specifically pointed out, failure to 
specify the grounds of a motion for a 
nonsuit is immaterial. Christenson 
Lumber Co. v. Buckley, 118 P. 466, 
Mi, a CaleAp p: 23 ts 

92. Cal.—Belcher v. Murphy; 22 P. 
264, 81 Cal. 39; EHasom v. General 
Mortg. Co., 281 P.-614, ,101-CalApp: 
186; Calvert v. Hamilton, 278 P. 927, 
99 Cal.App. 579; Dawson v. Tulare 
Union High School Dist., 276 P. 424, 
98 Cal.App. 138; Bell v. Brigance, 240 
P50) 74 Cal: Apps 1322: 

Idaho.—Magee vy. Hargrove Motor 
Co., 296 P. 774, 50 Idaho 442; Mole v. 
Payne, 227 P. 23, 39 Idaho 247; Mer- 
rill v. Fremont, Abstract Co., 227 P. 
34, 39 Idaho 238; Idaho Mercantile 
ee v. Kalanquin, 7 Idaho 295, 62 P. 
925. 

Mont.—Jacobs Sulton Co. v. Union 
Mercantile Co., 42 P. 109, 17 Mont. 

N.J.—Jackson v. Consolidated Trac- 
tion, '@o., (30 7A (54, 59 Nedaluany 25: 

N.Y.—Ramsay v. Miller, 95 N.E. 35, 
202 N.Y. 72; Humes v. Proctor, 45 N. 
BE. 948, 151 N.Y. 520; Isham v. David- 
son, 52 N.Y. 237; Webb v. Odell, 49 
N.Y. 583; Binsse v. Wood, 37 N.Y. 
526; Weber vy. Germania F. Ins. Co., 
44 N.Y.S. 976, 16 App.Div. 596; Sands 
v. Shoemaker, 4 Abb.Dec. 149, 2 Keyes 
268; Gilinsky v. Klionsky, 251 N.Y.S. 
570, 140 Mise. 724; Gowing v. Warn- 
ex, (62) N.Y.S: 797, 380 Mise. 5935 Boldt 
v. Epstein, 61 N.Y.S. 248, 29 Misc. 
583; May Department Stores Co. v. 
Chasiny L900 SNe Mes) woos sn eka bine 
Beeckman, 2 N.Y.S. 650., But see Ku- 
flick v. Glasser, 114 N.Y.S. 870 (hold- 
ing that a motion to dismiss on the 
ground that plaintiffs ‘have failed 
to establish a cause of action’ was 
sufficient to entitle defendants to 
the benefit of an exception to its de- 


nial). aes 


S.C.—Sloan v. 
431, 54 S.C. 314. 

Utah.—Barlow vy. Salt Lake & U. R. 
Co., 194 P. 665, 57 Utah 312; Wild v. 
een Pach: Con Gs nbs oo Osneo eUitahl 
265. 

fa] Mllustration.—In an action to 
quiet title, a motion for nonsuit by 
defendant on the ground that plaintiff 
had failed to maintain issues, and 
had failed to show any right, title, or 
fimterest in the property involved, 
was improper, in that, when made, the 
attention of the court was not called 
to specific elements of evidence which 


Courtenay, 


plaintiff had omitted to introduce. 
Bell v. Brigance, 240 P. 50, 74 Cal. 
App. 322. 


{[b] Wariance.—Defendant moving 
for dismissal at the close of plain- 
tiffs case on the fact that the com- 
plaint alleged that the accident was 
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ground a defect to which it is subject, if should be 
It is not sufficient to state generally that 
there is no evidence before the court justifying its 
granting any relief to plaintiff or that plaintiff has 
failed to prove a sufficient case.?® 
to dismiss “on the usual grounds,’’®® “because plain- 
tiff has shown no right to recover,”®’ “has not a 
cause of action,”®® has “failed to prove the cause 
of action alleged,’®® “has wholly failed to prove 


Thus motions 


failed to make out a prima facie 


caused by the sudden jerk of a car as 
to which there was no proof should 
have specified such objection in its 
motion. Broder vy. New York Consol. 
R. Co., 162 N.Y.S. 1002, 98: Misc. 256. 

[c] Objections capable of obvia- 
tion.— Upon a motion for a nonsuit 
defendant must specify any objec- 
tions which, if specified, might be 
obviated by proof. Isham v. David- 
son,/52 Nu. (2375 

[d] Defect in formal proof.—A 
motion for a nonsuit cannot be sus- 
tained because of a defect in formal 
proof which might have been obvi- 
ated unless the motion points out 
specifically the defect. Ramsay v. 
Miller, 95 N.E. 35, 202 N.Y. 72; May 


Department Stores Co. vy. Chasin, 190 


N.Y.S. 594. : 

$3. In re Soale, 159 P. 1065, 31 Cal. 
App. 144; Merrill v. Fremont Ab- 
stract .Co.,, 227 P.434, 39>Idaho 238) 
Mole v. Payne, 227 P. 23, 39 Idaho 
247; Mallory v. Travelers’ Ins. Co., 
47 N.Y. 52,.7 Am.R. 410; Binsse v. 
Wood, 37 N.Y.- 526. 


[a] Denial of motion not error.— 
Where, on motion for nonsuit, no 
ground is stated, there is no error 


in denying it, although there may be 
a defect in plaintiff's proof, if the 
defect is such that it may be supplied 
if pointed out on the motion. Mal- 
lory v. Travelers’ Ins. Co.,.47 N.Y. 
52, 7 Am.R. 410. 

94. Sebring v. Harris, 128 P. 7, 20 
Cal.App. 56; Oberlies v. Bullinger, 
30 N.E. 999, 132 N-Y. 598. But ‘sée 
Madden v. Stern, 1738 N.Y.S. 373 (hold- 
ing, in an action for goods sold and 
delivered, that where complaint was 
amended to allege an account stated, 
it was within the province and duty 
of the court to dismiss the complaint 
where there was an utter failure of 
proof of an account stated, although 
defendant based his motion for dis- 
missal on the ground of no proof of 
delivery). 

[a] Thus (1) a motion on the 
ground that plaintiff has not estab- 
lished any cause of action at all when 
his evidence, 
with his pleadings, does establish a 
cause of action, is properly denied. 
Sebring v. Harris; 128 P. 7, 20 Galk 
App. 56. (2) “A motion for judg- 
ment of nonsuit made at the close 
of plaintiff's evidence specifying spe- 
cific reasons ought not to be granted 
on other grounds.” Dayton yv. Fen- 
no, 195 P. 154; 156, 99 Or. 137. 

95. Moore v. Steen, 283 P. 833, 102 
Cal.App. 723; Dawson v. Tulare Un- 
ion High School Dist., 276 P. 424, 98 
Cal.App. 1388. ‘ 

96. Hartley v. Mullane, 45 N.Y.S. 
1023, 20 Misc. 418. 


although at variance’ 


e7. Trustees of St. Mary’s Church 
v. Cagger, 6 Barb.N.Y. 576. ; 

98. Webb v. Odell, 49 N.Y. 583. 

[a] Such motion is insufficient if 


any view of the evidence will sustain 
a cause of action, and, if it will not, 
then it is sufficient unless it appears 
that the defect cannot be supplied. 
Webb v. Odell, 49 N.Y. 583. 

99. Kafka v. Levensohn, 41 N.Y.S. 
368, 18 Mise. 202. 

1. Security Inv. Co. of San Ber- 
nardino y. Bartram, 202 P. 337, 54 Gal. 
App. 540; Merrill v. Fremont Ab- 
stract Co., 227 P. 34, 39 Idaho 238. 
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ease,”* “has failed to prove a sufficient case,” has 
failed to prove any of the material allegations of 
the complaint,* has failed to make out such a case, 
if the case were tried before a jury, as would war- 
rant them in returning a verdict for plaintiff,’ or 
on the ground that there is no evidence of defend- 
ant’s negligence,® or on the ground of plaintiff’s con- 
specifying 
plaintiff was negligent,’ or on the ground that there 
was no evidence to show a violation of law by de- 
fendant in an action against him for a penalty, 
or on other grounds of similar general statement,® 
are too general to be considered and should be 
overruled. However, motions for a nonsuit on the 
general ground that the evidence failed to show 
negligence on the part of the moving party,?° or on 
the ground that the uncontradicted evidence shows 
contributory negligence on the part of plaintiff that 
contributed proximately to the injury, have been 


tributory negligence without 


2. Williamson y. Williamson, 183 
P.- 301, 41 Cal App. “72135 Boyd v. .San 
Pedro AM& 0S.2 es (Re Col, 746 Ps 
282, 45 Utah 449. ¥ 

3. Henley v. Bursell, 215 P. 114, 61 
Cal.App. 511; Coghlan v. Quartararo, 
115 P. 664, 15 Cal.App. 662. 

4 Belcher v. Murphy, 22 P. 264, 81 
Cal. 39; Inderbitzen v. Lane Hospi- 
tal, (Cal.App.) 12°P.(2d) 744 [hear- 
ing den 13 P.(2d) 905]; Rovegno v. 
San Jose Knights of Columbus Hall 
Ass’n, 291 P. 848, 108 Cal.App. 391. 
See Carter v. Hopkins, 21 P. 549, 79 
Cal. 82 (holding that, where a motion 
for nonsuit on the ground that plain- 
tiff had not proved a single allega- 
tion of his complaint was granted, 
the court could say that the nonsuit 
was erroneously granted because the 
grounds on which it was asked were 
not stated with the precision and 
definiteness that the law required). 

5. Williamson v. Williamson, 183 
P. 301. 41 Cal.App. 721. ; 

6 Barlow v. Salt Lake, ete. R. 
Co., 194 P. 665, 57 Utah 312; Barry v. 
Tos» Angeles,. etc, RR: (Co. 189) Pr 70, 
56 Utah 69; White v. Rio Grande 
Western R. Co., 61 P. 568, 22 Utah 
138; Lewis v. Silver King Min. Co., 
Cire ac60) 22) Utahiot. 

7. Humphries v. Union & Glenn 
Springs R. Co., (65 S-./ 1051, 484 Sc: 
202; Barlow v. Salt-Lake. etc., R. Co., 
194 P. 665. 57 Utah 312; Skeen v. Ore- 
gon Short-Line R. Co., 62 P. 1020, 22 


Utah 413. 

S.tState v2, Malony, "62 -SiE 215, 
SI SC. 226. 

9. See cases infra this note. 

[a] M-tions held  insufficient.— 
(1) Motion on the ground that the 


evidence does not show any right of 
recovery. Moore v. Steen, 283 P. 833, 
102 Cal.App. 723; Pacific Finance 
Corporation v. Roffalli, 276 P. 1064, 98 
Cal.App. 198. (2) Motion on the 
ground of failure to prove perform- 
ance on the part of plaintiff. _EKasom 
v. General Mortg. Co., 281 P. 514, 101 
Cal App. 186. (3) Motion because 
plaintiff has failed to prove any neg- 
ligence of defendants, and has failed 
to prove any damages. Barry v. Los 


Angeles, & S. lL. R. Co., 189 -P. 70, 56 
“Utah 69. 
10. Jacob v. Watson, 298 P. 64, 113 


‘Cal.App. 299. 

[a] Statement of counsel.—Such 
motion is sufficient where followed 
by argument of counsel in the nature 
of a statement pointing out wherein 
the evidence was insufficient. Jacob 
v. Watson, 298 P. 64, 113 Cal.App. 299. 

[b] Where only one allegation of 
negligence.—Where there is but one 


allegation of negligence, but one act’ 


. or commission of alleged negligence 
-on the part of defendant, a motion 
for nonsuit on the ground of insuffi- 
ciency of evidence to support the 
allegation of negligence or to show 
‘any negligence on the part of defend- 
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wherein 


General. 


ant is sufficient. Rowbottom v. Un- 


ion) Pacific (CoateCo. 417 Pi 8i1; 39 
Utah 408. 
[ec] Other motions held sufficient. 


—(1) “At this time defendant again 
moves for a nonsuit on the ground 
that the evidence of the plaintiff's 
being all in, there is not a sufficient 
case made for a iury. The evidence 
clearly shows that the defendant was 


without negligence in this case. In 
support of this, Your Honor,” etc. 
Curry v. Williams, 293 P. 623, 109 


Cal.App. 649. (2) Motion for non- 
suit on the ground that the evidence 
showed no negligence of defendant 
proximately causing the accident. 
Souza v. Underwriters’ Fire Patrol of 
San Francisco, 2 P.(2d) 200, 116 Cal. 
App. 13. (3) In an action for inju- 
ries to a Slope cleaner in a coal mine 
by being caught by a wire attached 
to one of the coal cars, a motion for 
nonsuit on the ground that plaintiff 
was negligent in failing to enter 
manholes constructed along the track 
to enable employees to avoid passing 
cars, was sufficiently specific to pre- 
sent the objections sought to be raised 
thereby. Rowbottom y. Union Pa- 
cific Coal Co., 117 P. 871. 39 Utah 408. 

11. Griswold vy. Pacific Electric 
Ry." Coz, 187) P65, 45 Cal App. 81. 

12. See cases infra-this note. 

[a] Motions held sufficient.—(1) 
Motion which stated the grounds as 
failure to prove a sale and failure to 
show an account stated. Calvert v. 
Hamilton, 278 P. 927, 99 Cal.App. 579. 
(2) Motion for dismissal at the close 
of plaintiff’s case renewed at the end 
of the whole case, on the ground that 
plaintiff failed to make out a cause 
of action. Meltzer v. Flying Fame, 
229 N.Y.S. 547, 224 App.Div. 41. 

[b] Estoppel stated.—A motion, 
in an action to quiet title, which stat- 
ed that plaintiff had not made a pri- 
ma facie case as to title, but» had 
shown that her title had been con- 
veyed. away, and that she got the 
money and never challenged the trans- 
action, was sufficient to show that it 
was based on estoppel arising from 
plaintiff’s retention of the proceeds of 
the sale by an apparent owner of the 
property. Lake v. O’Brien, 202 P. 
158, 54 Cal.App. 543. \ 

13. Van Wyke v. Burrows, 277 P. 
190, 98 Cal.App. 415. 

[a] Tllustration.—The court could 
grant a motion for nonsuit, where a 
broker suing for commission testified 
that he had no license to sell bank 
stock, without objecting to the ques- 
tion, although the fact was not plead- 
ed nor mentioned in the motion. Van 
Wyke v. Burrows, 277 P. 190, 98 Cal. 


App. 415. 
ayane Hilgert v. Black, 90 N.Y.S. 
15. U.S.—J. B. McCrary Engineer- 


ing Co..v. White Coal Power Co., 35 
B.(2d) 142. 
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held sufficient,14 as have various other motions.’* 
Also, if the evidence shows that the basis of plain- 
tiff’s action is in direct contravention of a penal 
statute which was enacted for the protection of the 
people of the state, the court may grant a motion 
for nonsuit even though that specific ground is not 
mentioned in the motion therefor.+* 
stated is that the testimony has not shown a fair 
preponderance in favor of plaintiff, it is an implied 
admission that the ease is for the jury.1* 

[§ 394] 7. Purpose and Effect. of Motion—a. In 
A motion for dismissal or nonsuit on the 
ground of failure of proof challenges the legal suf- 
ficiency of the evidence,!® and presents for the con- 
sideration of the court a pure question of law.*® 
It is a question in purport that the evidence is not 
sufficient to prove the allegations of the complaint,1* 
or to show that plaintiff is entitled to recover,?® ex- 
cept in one jurisdiction where the office of a motion 


If the ground 


Idaho.—Porter v. Pincock, 256 P. 
93, 44 Idaho 235. 

N.J.—Barry v. Borden Farm Prod- 
ucts Co., 125 A. 37, 100 N.J. 106; Good- 
year Tire & Rubber Co. v. Gallagher, 
158 A. 428, 108 N.J.Law 5438; Dirk v. 
Sanitary Const. Co., 143 A. 322, 105 
N.J.Law 232; Ferro v. Atlantie City 
Blectrie Co., 1837 A. 426, 103 N.J.Law 
639; Hunke v. Hunke, 137 A. 419, 103 
N.J.Law 645; Wilson v. Central R. 
Co. of New Jersey, 96 A. 79, 88 N.J. 
Law 342; Lembeck v. Gerken, 96 A. 
577, 88 N.J.Law 329; Jones v. Public 
Service Ry.:Co:,) 1920) Av te Ouse Son ENews 
Law 646; Fox v. Great Atlantic & 
Pacific Tea Co., 87 A. 339, 84 N.J.Law 
726; Weston Electrical Instrument 
Co. v. Benecke, 82 A. 878, 82 N.J.Law 
445, Ann.Cas.1913D 11; Hayward v. 
North Jersey St. R. Co., 65 A. 737, 74 
N.J.Law 678, 8 L.R.A.N.S. 1062; Fox 
v. McCullough-Gentle Trucking Co., 
149 A. 826, 8 N.J.Mise. 282. 

N.Y.—Kraus v. Birnbaum, 93 N.E. 
474, 200 N.Y. 130. 

Or.—Ridley vy. Portland Taxicab Co., 
177 P..429, 90 Or. 529; 

16. Reaugh v. Cudahy Packing Co., 
208 P: 125; 189) Cal.) 3353. Warner vz 
Darrow; 9-2 TA Pend outs) Ole BO ales OOF 
Schroeder v. Schmidt, 16 P. 2438, 74 
Cal. 459; Donahue v. Gallavan, 43 
Cal. 573; Henry v. Lingsweiler, 253 
Pe sbi as CalvApp. 142) SRossrew. 
Tabor, 200 P. 971, 53 Cal.App. 605; 
In re Campbell’s Estate, 189 P. 812, 
46 Cal.App. 612; Mitchell v. Brown, 
122 Py. 426, 18 Cal.App: 117%:2 In re 
Daly’s Estate, 114 P» 787, 15 Cal.Anp. 
829; Non-Refillable Bottle Co. v. Rob- 
ertson, 96 P. 324, 8 Cal.App. 103; 
Archibald v. Matteson, 90. P. 7238, 5 
Cal.App. 441; Tucker v. Hynpotheek 
Min. & Mill. Co., 173 P. 749, 31 Idaho 
466; Kraus v. Birnbaum, 93 N.E. 474, 
200 N.Y. 130; Falk v. Havemeyer, 
129 N.Y.S. 608, 144 App.Div. 688. 

[a] Legal questions raised.—(1) 
In an action for royalties for a vaude- 
ville sketch, the point that, under the 
contract, defendant was not liable ~ 
therefor unless the sketch or musical 
comedy was produced was sufficiently 
raised by motion to dismiss because 
no cause of action had been proved. 
Kennedy v. Rolfe, 160 NY.S. 93, 174 
App.Div. (10: (2) In an action for 
the value of services, the cost of im- 
provements, and expenses rendered 
and incurred in reliance on defend- 
ant’s cral promise to convey land to 
plaintiff's wife if plaintiff would im- 
prove the land, a motion for a non- 
suit at the close of plaintiff’s case did 
not present the question whether 
plaintiff should have proved the fair 
rental value of the premises during 
his occupancy to be set off against his 
recovery. Graham v. Graham, 119 
N.Y.S, 1013, 184 App.Div. 777. 

17., Olds v. Hines, 187 P. 586, 188 
PAG ed DO Teo Oe 

18. In.re, Daly’s Estate, 114 P. 
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for nonsuit is only to test the sufficiency of plain- 
tiff’s evidence to support his petition,!® and so where 
the motion is aimed at the evidence as compared 
with what the declaration is, not at the declaration 
as compared with what it ought to be,?° the question 
being not whether plaintiff is entitled to recover, 
but whether his evidence supports the case made’ by 
the allegations of his petition.?! It has been various- 
ly said that the motion raises the question of wheth- 
er, admitting all the facts presented, and giving to 
plaintiff the advantage of every inference that can 
properly be drawn from the facts, an issue of fact 
is presented for the determination of the jury,” 

or whether plaintiff has proved a case sufficient to be 
submitted to the jury,?® or whether there is substan- 
tial evidence to support the material allegations of 
the complaint,2* or whether the evidence is suffi- 
cient to support a verdict for plaintiff.2° Another 


and what seems more careful statement is that a 


motion for nonsuit presents two questions for the 
consideration of the court: (1) What facts alleged 
in the complaint are material to plaintiff’s case as 
he presents it in the complaint? (2) Has plaintiff 
made out a prima facie ease by producing substan- 
tial evidence in support of his cause as he present- 
ed it?2® It has also been said that the motion rais- 
es every question of law arising in the course of 
the trial regardless of particular exceptions.?*7 Such 
a motion does not test the legal sufficiency of a peti- 
tion,?® not does it reach an error in admitting sec- 
ondary evidence to establish a material fact,?® and 
it cannot be permitted to operate as a motion to 
set aside a verdict as against the evidence.®° 

[§ 395] b. As Waiver of Jury Trial. When de- 
fendant moves for a nonsuit and says nothing more, 
it amounts to a submission by him to the court of 
any question of fact involved in the case.*1 By his 
motion at the conclusion of plaintiff’s case he treats 
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the questions as purely legal and acquiesces in their 
disposal by the court.?? He waives his right to a 
jury trial.2? However, he does not waive his right 
to go to the jury where he makes a request there- 
for after his motion to dismiss the complaint at the 
close of the whole ease is denied.*4 In some juris- 
dictions, where defendant moves for a nonsuit at the 
close of plaintiff’s case, unless at that time he also 
moves for judgment on his counterclaim, he waives 
his right, if any, to such judgment and in effect 
submits to a voluntary nonsuit on his counterclaim ;*° 
but in other jurisdictions he does not, by his mo- 
tion for judgment of nonsuit upon plaintiff’s evi- 
dence, waive his right to have issues tendered by his 
answer setting up an affirmative defense and claim- 
ing contribution against codefendants determined 
by trial thereof.2® It has been held that defendant, 
in offering a motion to dismiss, in effect elects to 
stand on the insufficiency of plaintiff’s case ;37 
and where such motion is granted after plaintiff has 
submitted his evidence and on appeal reversed, de- 
fendant cannot then be permitted to produce evi- 
dence in defense.*® 

[§ 396] 8. Hearing and Determination of Mo- 
tion®®—a. In General. On a motion for a nonsuit, 
it is the court’s duty to determine whether suffi- 
cient evidence has been introduced to support the 
averments of the petition.*? In determining this 
the court cannot discard the proof in plaintiff’s 
favor and consider only that favorable to defend- 
ant,*1, or permit defendant’s proof to overthrow 


plaintiff’s even if it is more reasonable and convine- 


ing,*” but rather it is controlled by the evidence 
favorable to plaintiff.4? It considers only the evi- 
dence tending to prove plaintiff’s case,4* that is, it 
considers only plaintiff’s evidence*® and so much of 
defendant’s as 1s favorable to plaintiff or supports 


787, 15 Cal.App. 329; Kramm vy. Stock- 
tons Electric. &..Co., 01 By) 914; 210 
GalApp: 271; Olds. v.. Hines? 187 BP: 
586, 188 P. 716, 95 Or. 580. 

19. Barge v. Robinson, 41 S.E. 258, 
115 Ga. 41. 

20. Kelly v. Strouse, 43 S.E. 280, 


116 Ga. 872; Anderson vy. Pollard, 62 
Ga. 46. 
21. McMillan v. Mobley, 150 S.E. 


843, 169 Ga. 511; Adams y. Haigler, 
58 S.E. 330, 2 Ga. App. 99. 

[a] 
presented by such a motion is, has the 
plaintiff submitted evidence, which, if 
true, makes out the case stated in the 
petition?’ Reeves v. Jackson, 38 S.H. 
314,.315, 113 Ga. 182. To same effect 
MeMillan v. Mobley, 150 S.E. 843, 169 
Ga. 511. 

22. Kraus v. Birnbaum, 93 N.E. 
474, 200 N.Y. 30; Falk v. Have- 
meyer, 129 N.Y.S. 608, 144 App.Div. 
688. 

23. Carroll v. Grande Bonde Elec- 
tric Co., 90 P. 908, 49 Or. 477; Robin- 
son v. Salt Lake City, 109 P. 817, 37 
Utah 520. 

“On a motion for a nonsuit, nothing 
is before the court except the ques- 
tion whether, in view of the evidence 
before the court, the case is one which 
should be determined as a question of 
law.”’ Robinson v. Salt Lake City, 
109 P. 817, 37 Utah 520. 

24. Newton v. Cox, 239 P. 
Cal.App. 695; Woods 
135 PP. 192,'67 Or 581. 

[a] Even though evidence disput- 
ed “upon the motion for nonsuit the 
only office of the trial court was to 
determine whether there was substan- 
tial evidence to support the material 
allegations of respondents’ com- 


54S 
v. Wikstrom, 


“The only question oetetee hy 


plaints, no matter how strenuously it 
was disputed.” Newton v. Cox, 239 P. 
54, 55, 73 Cal.App. 695. 

[b] Substantial character of evi- 
dence.—Whether or not there is evi- 
dence of a substantial character in 
support of plaintiff’s case is a ques- 
tion of law for the court. Grant v. 
Chicago, M, & St.vPy Ry. Co.) 252 ne: 
382, 78 Mont. 97; Flynn vy. Poindexter 


& Orr Livestock Co., 207 P. 341, 63 
Mont. 337. 
25. Lancaster v. B. & H. Coach 


Line, 150 S.BH. 716, 198 N.C. 107; Rid- 
ley v.. Portland “taxicab CO. wilted. 


429, 90 Or. 529. 

[a] Judge is called upon to decide 
whether there would be a want of 
evidence: to support a verdict for 
plaintiff even though all the evidence 
for plaintiff is assumed to be true. 


Ridley v. Portland Taxicab Co., 177 
P. 429, 90 Or. 529: ; 
26. Tlie v. C. Cowles & Co., 73 A. 


258, 82.Conn. 236. 
27. Sykes v. Maine Cent. R. Co., 
88 A. 478; 111 Me. 182. 
28. Barge'v. Robinson, 41S 


EK. 258, 
115 Ga. 41; 


Bray v. Chattanooga, R., 


ete., R. Co., 38 S.H. 849, 113 Ga. 308; 
ieeves v. Jackson, 38 S.E. 314, 113 Ga. 
29. Crane v. Powell, 34 N.B. 911, 


139 N.Y. "379, 30 Abb.N.Cas. 419. 

30. Fields v. Fields, 
93.Conn. 96. 

31. Deeley v. Heintz, 62 N.E. 158, 
169° N.Y. 1129. 

s2. Mullen v. J. J. ae & Co., 
87 N.E. 1078, 195 N.Y. 109. 

Authority of court Ms determine 
case as one of law where defendant 
moves for nonsuit and plaintiff moves 
for directed verdict see infra § 428. 


105 A. 347, 


33. Patty v. Salem Flouring Mills 
Co.,.-98 PB: 5241, 53-Or. -350. 


g 34. Reid v. America Co., 136 N.Y. 
il 
154 S.E. 


25. Gruber v. Ewbanks, 
318.) 199 N-Cx 335; 

36. Violette v. Insurance Co. of 
Pennsylvania, 159 P. 896, 161 P. 343, 
92 Wash. 685. 

37. Moody, Aronson & Co. v. Hotel 
Bilbao, 50 Philippine 198. 

38. Moody, Aronson & Co. v. Hotel 
Bilbao, supra. 

39. How evidence considered on 
SPueer see Appeal and Error §§ 2706, 

Presumption on appeal as to cor- 
rectness of ruling see Appeal and 
Error §§ 2706, 2707. 

40. Clune v. Mercereau, 1 P.(2d) 
LOL, 89 Colo, 227. 

41. Johnson y. Seaboard Air Line 
Ry. Co., 79 S.H. 690, 168 N.C. 431, Ann. 
Cas.1915A 598. 

42. Johnson y. Seaboard Air Line 
Ry. Co., Supra. 

Contradictory evidence disregarded 
see infra § 397. 

43. Sullivan v. Mountain States 
Power Co., 9 P.(2d) 1038, 189, Or. 382. 

44, Dawson v. Tulare Union High 
School Dist., 276 P. 424, 98 Cal.App. 
138; Marron v. Marron, 125 P. 914, 
ub) Cal. App. 326; Newby v. Atlanti¢ 
Coast Realty Co., 108 S.E. 323, 182 N. 
C. 34; McAtee v. Branning Mfg. Car; 
82 S.E. 857, 166 N.C. 488: Smith v. 
Cumberland County Agr. ‘Society, 79 
S.E. 632, 163 N.C. 346, Ann.Cas.1915B. 


544, : 
45. Brown v. Brown, 108 S.H. 380, 
182 N.C. 42; Winborne Guano Co. v. 


Plymouth Mercantile Co., 84 S.H.- 272) 
168 N.C. 223; Shives v. Eno Cotton 
Mills, 66 S.B. 141, 151 N.C. 290. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 396-397] 


his ease.*® 


The evidence on cross as well as 


tion of plaintiff’s witnesses is considered,®® except 
that evidence on cross-examination favorable to de- 
fendant cannot be considered;°® and where the mo- 
tion is made at the close of all the evidence, plain- 


46. Brown v. Brown, 108 S.E. 380, 
182 N.C. 42; Winborne Guano Co. v. 
Plymouth Mercantile Co., 84 S.E. 272, 
168 N.C. 223. 

47. Smellie v. Southern Pac. Co., 
299 oP ep onos 2121 Cal. 54050 Lamina: 
Atlantic Coast Line R. Co., 110 S.E. 
659,.183 N.C. 74; Williams v. May, 
91 S.B. 604, 173 N.C. 78; Winborne 
Guano Co. v. Plymouth Mercantile 
Co., 84 S.E. 272, 168 N.C. 223; McAtee 
v. Branning Mfg. Co., 82, S.E. 857, 166 
N.C. 448; Poe v. Western Union Tele- 
eraph.-Co:,) 76 .Ssm 81, W60eN.C. (315; 
Boddie v..Bond, 70 S.E. 824, 154 N.C. 
359; Woods v. Wikstrom, 135 P. 192, 
67 Or. 581; Norton v. Payne, 281 P. 
991, 154 Wash. 241. 

[a] It is invariable rule to reject 
such evidence as tends to establish 
the defense and to overthrow plain- 
tiff’s case. McAtee v. Branning Mfg. 
Co., 82 S.E. 857, 166 N.C. 448. 

{b] Testimony impairing other 
testimony.—The court cannot act up- 
on the portions of the testimony of a 
witness which sustain the contention 
of defendant, although they may im- 
pair the force of other statements 
made by him. Poe v. Western Union 
Telegraph Co., 76 S.BH. 81, 160 N.C. 
315 


48. Giroux v. New York Life Ins. 
C079 150) AS 142185 Ne. 3355 se ED ve 
Carn vt0ly Ay bab, (5 DH .458'4.-Pills- 
bury v. Pillsbury, 20 N.H. 90; Lester 
v. Harward, 91 S.E. 698, 173 N.C. 83. 

[a] Reason for rule.—Plaintiff is 
not obliged to yield to the evidence 
offered by defendant, and is entitled 
to have it weighed by the jury. 
Giroux v. New York Life Ins. Co., 159 
Ae 1427 85 INeEg 3 bos) Ell veiCarr. 101 
A. 525, 78 N.H. 458; Pillsbury v. Pills- 
bury, 20 N.H. 90. 

49. Conn.—Fitch y. Bill, 40 A. 910, 
71 Conn. 24; Chappell v. Bates, 16 
BIG 35) OO Conn. 568. 

N.H.—Pillsbury v. Pillsbury, 20 N. 
Hy 90; 

N.C.—Smith v. Cumberland*® County 
Agr. Society, 79 S.E. 632, 163 N.C. 
346, Ann.Cas.1915B 544; Powell v. 
Southern R. Co., 125 N.C. 370, 34 S.B. 
530. 

Or.—Rader v. McElvain, 27 P. 97, 21 
Or. 56. 

S.C.—Jones v. Weathersbee, 35 S.C. 
L. 50, 51 Am.D. 653 

Contra Rudd v. Davis, 3 Hill (N.Y.) 
28 Latte?) Euill 529] (nolding that a 
nonsuit may be awarded at the trial 
of a cause on the testimony adduced 
by defendant). 

50. Burraston v. Nephi First Nat. 
Bank, 62 P. 425, 22 Utah 328. 

51. Spande vy. Western Life In- 
demnity, Co. 1179 PR: -978, 122-P. 38, 16) 
Or. 220. 

52. Lamb v. Perry, 86 S.E. 179, 169 
N.C. 436. 

53. Lamb v. Perry, supra. 

54. Scrimsher. v. Reliance Rock 
Co., 2 P.(2d) 862, 116 Cal.App. 500; 
Kleist v. Priem, 196 P. 72, 51 Cal.App. 


Evidence favorable to defendant is elim- 
inated from consideration,*? for a nonsuit is not 
granted upon defendant’s evidence;*® and thus facts 
proved as matter of defense cannot be considered on 
the hearing of the motion;*® but where a defense 
pleaded by defendant is established by plaintiff’s evi- 
dence, a nonsuit is properly granted.®° 
should consider all the evidence favorable to plain- 
tiff;°+ it should not isolate any particular part of 
such evidence and decide the case upon it alone,®? 
but the whole of such evidence must be considered.®* 
Plaintiff must be given the benefit of every piece 
of evidence which tends to sustain his averments.®4 
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as his own.°7 


The court 


direct. examina- 


dence.®+ 


[a] MTllustrations. — (1) Plaintiff 
permitted to contradict his own wit- 
ness by other evidence is entitled to 
have such other evidence considered 
by the court in determining a motion 
for nonsuit. Hardie v. Peterson, 282 
P. 494, 86 Mont. 150. (2) On motion 
for nonsuit in a railroad employee’s 
action under the federal Employers’ 
Liability Act (U. S. Comp. St. §§ 8657-— 
8665), the occurrence itself, and all 
the accompanying facts and circum- 
stances offered in evidence and tend- 
ing to establish liability, must be con- 
sidered. Lamb v. Atlantic Coast Line 
R. Co., 103 S.E. 440, 179 N.C. 619. 

$5... Kleist: ‘v. “Priem; (196) ‘P: -72), 51 
Cal.App. 32; Brown v. Chevrolet Mo- 
tor Co. of California, 179 P. 697, 39 
Cal.App. 738; McDonough vy. Grand 
Trunk Ri Co., 56 ‘A. 913, 98 Me. 304; 
Eastman v. Howard, 30 Me. 58, 50 Am. 
Deiredde See Williams v. Alabama 
Great Southern Ry. Co., 84 S.H. 149, 
15 Ga.App. 652 (holding that in pass- 
ing on a motion for nonsuit, the court 
may consider a witness’ testimony on 
cross-examinaion as to a _ pertinent 
photograph exhibited to him, but not 
formally introduced in evidence). 

[a] Evidence considered as plain- 
tiff’s.—-The evidence elicited during 
cross-examination is regarded as 
plaintiff’s evidence, and not as the 
evidence of the party cross-examin- 
ing. Brown v. Chevrolet Motor Co. of 
California, 179 P. 697, 39 Cal.App.° 738. 

56. Thompson-Connellsville Coke 
Co. v. McKeefrey Iron Co., 281 F. 312; 
Hayward v. North Jersey St. R. Co., 
65 A, 737, 74 N.J.Law 678, 8 L.R.A.N.S. 
1062; Smith v. Standard Steel Car 
Co., 106 A. 102, 262 Pa. 550; Catanzaro 
v. Pennsylvania R. Co., 79 A. 624, 230 
Pa. 305. Contra Waltz v. Silveira, 145 
P. 169, 25 Cal.App. 717 (holding that 
the fact that certain evidence favor- 
able to defendant was developed on 
cross-examination of plaintiff’s wit- 
nesses did not preclude the court from 
considering it in granting a nonsuit); 
Evans v. J. S. Scofield’s Sons Co., 48 
S.E. 358, 120 Ga. 961 (holding evidence 
elicited on cross-examination of plain- 
tiff to authorize nonsuit); Nants v. 
Martin, 153 S.E. 440, 41 Ga.App. 453 
(holding nonsuit proper where plain- 
tiff, on direct examination, proves 
every fact charged, but, on cross- 
examination, disproves his case by es- 
tablishing beyond doubt the existence 


‘of other defensive facts which make 


it manifest that he ought not, 
the whole evidence, to recover). 
[a] Thus (1) when defendant in- 
troduces a matter of defense on cross- 
examination of plaintiff's witnesses, 
and succeeds in having the matter ad- 
mitted in evidence, such matter can- 
not be the basis of a compulsory non- 
suit, but the case should be submitted 
to the jury, which should consider the 
evidence so drawn out and admitted 
as though the witness had been called 
and examined in chief by defendant 
(Thompson-Connellsville Coke Co. vy. 


on 


[64 C.J.] 399 


tiff has the benefit of defendant’s evidence as well 
However, defendant’s testimony is 
only considered in order to ascertain if any of it 
tends to prove plaintiff’s case.>* 
out on cross-examination of defendant’s witness of- 
fered in support of defendant’s counterclaim and 
after plaintiff has taken an involuntary nonsuit can- 
not be considered in determining plaintiff’s right to 
go to the jury on his cause of action.®® 

On challenge to sufficiency of evidence. 
jurisdictions, on a challenge to the sufficiency of 
the evidence interposed at the conclusion of plaintiff’s 
evidence in chief, the court can consider the evidence 
as a whole, taking into view both the favorable and 
the unfavorable portions.®° 

[§ 397] b. Contradictory Evidence. 
tion for nonsuit the court. cannot weigh the-evi- 
Evidence contradictory to that supporting 


Testimony brought 


In some 


On a mo- 


McKeefrey Iron Co., 281 F. 312; Catan- 
zaro v. Pennsylvania R. Co., 79 A. 624, , 
230 Pa. 305); (2) and so, in an action 
against a carrier, where the question 
of fact was whether plaintiff’s con- 
tract for transportation was with de- 
fendant company or with the initial 
carrier and the testimony for plaintiff 
showed a parol contract with defend- 
ant, the granting of a nonsuit, based 
on identification by plaintiff’s witness 
on cross-examination of certain ship- 
ping receipts, relied on as a defense 
and admitted in evidence under objec- 
tion by plaintiff, constitutes reversible 
error, the case being on plaintiff’s own 
evidence for the jury, and the receipts | 
being properly admissible as part of 
defendant’s case (Catanzaro v. Penn- 
sylvania R. Co., supra). 

57. Storck v. Mesker, 55 Mo.App. 
26; Means v. Carolina Cent. R.'Co., 35 
S.H. 813, 126 N.C. 424; Shea v. Coady, 
6 Newfoundl. 199. See Battle v. F. 
S. Royster Guano Co., 118 S.E. 343, 
155 Ga. 322 (holding motion for non- 
suit should not be awarded where a 
defect in the proof in behalf of plain- 
tiff has been cured by evidence in- 
troduced in behalf of defendants); 
Bennett v. Northern Pac. Express Co., 
6 P. 160, 12 Or. 49 (holding that error 
in overruling a motion for a nonsuit 
is not available where defendant goes 
into his defense and plaintiff then 
supplies his proofs so as to render 
them sufficient). See also Cappuccio 
v. Hammonton Electric Light Co., 118 
A. 712, 98 N.J.Law 6 (holding that the 
fact that there is nothing in plaintiff's 
proofs upon which to ‘predicate the 
existence of defendant’s negligence is 
not ground for nonsuit, if on .the 
whole case there is evidence to justify 
‘the conclusion that such negligence 
existed). 


58. Lamb v. Perry, 86'S.E. 179, 169 
N.C. 436 
59. Arky v. Swift & Co., (Mo.App.) 


270 S.W. 4388. 

60. McFadden v. Northern Pac. 
Ry CO. 2o9ek, £15" Wash. Fong 

61. Cal.—Wilson v. Wallace, 298 
P. 860, 1138 Cal.App. 278. 

N.J.—Van Brunt v. Wiener, 158 A. 
923, 10 N.J.Mise. 298. 

N.Y.—Cook v. New York Central R. 
R. Co., 1 Abb.Dec. 432, 3 Keyes 476, 
3 Transcr.A. 8. 
| N.C.—Lamb _v. Perry, 86 S.E. 179, 
169 N.C. 436; Smith v. Salisbury & 8’ 
RA OOS, Pie Satin 9660.51 O2mNE Cmte g) 
Brittain v. Westhall, 47 SB. 616, 135 
N.C. 492 

Porto Rico.—Calcerrada v. Ameri- 
wg R. R. Co., 35 Porto Rico 801. 

R.I.—Douglas v. Matzner, 149 A. 
Sel eS Ret 1. 

S$.c.—Cato v. Atlanta, etc., Ry. Co., 
162 S.B. 239, 164 S.C. 123 [cert den 
52 S.Ct. 200, 284 U.S. 684, 76 L.Ed. 
BUT McCutchen v. Pacific Mut. Life 
ins. €o., 151) Ss 6) 153 3Sier40r 

“Tt is not at all permissible for the 
court to say on which side the evi- 
dence preponderates, orto decide 
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plaintiff’s contention must be disregarded,®? and all 
doubts arising therefrom are resolved in plaintiff's 
Thus any question of conflict in plaintift’s 
All disputed facts 
are to be decided in favor of plaintiff,°> and where 


favor.®? 
evidence cannot be decided.®# 


there is some conflict between his 


entitled to the benefit of such of the testimony as 


is most favorable to him.®® 


[§ 398] c. Errors in Admission of Evidence. 


admission of improper evidence is 
nonsuit.°7 So, errors in admitting 
be reviewed on a motion therefor,®® 


vant evidence received must be given the effect of its 
full probative force, regardless of whether it has 


against one party or the other accord- 
ing to its own conviction of what is 
the truth.” amb v. Perry, 86 S.E. 
179, 182, 169 N.C. 436. 

[al Motion can be granted only 
upon entire absence of evidence, and 


not upon “appearance from all the 
evidence.” Cato v. Atlanta & C. A. 
bua eye 0.5162) St. ceo) 16458 Cems 


[cert den 52 S.Ct. 200, 284 U.S. 684, 76 
JPR DTS Bassin is 

[b] Not relevant.—The weight of 
the evidence is not a relevant con- 
sideration. Douglas v. Matzner, 149 
A186, 51:R-L. 1. 

Gn motion for directed verdict see 
infra § 435. 

Power of court to weigh evidence 
generally see supra §§ 318, 319. 

62. In re Lances’ Estate, (Cal.) 14 
P.(2d) 768; Bannister v. Los Ange- 
les Ry. Corporation, 264 P. 756, 203 
Cal.- 427; Perera -v. Pandtea pace 
International Exposition Co., 175 P. 
454, 179 Cal. 63; In re Caspar’s Es- 
tatew laos be) Gol, tay Calin Lag sihtWie so. 
Cook & Co. v. White Truck & Trans- 
fem CO. (Cal. App Je lou bs (20) 5496 
Wilson v. Wallace, 298 P. 86, 113 Cal. 
App. 278; McGaffey Canning Co. v. 
Bank of America, 294 P. 45, 109 Cal. 
App. 415; McGaffey Canning Co. v. 
Bank of America, (App.) 284 P. 977 
Peeper eened 294 P. 45, 109 Cal.App. 

415]; Knight v. Carlin, 284 Be Te, 
101 Cal.App., 453; Phillips v. Pacific 
Electric Ry. Co., 264 P.. 538, 89 Cal. 
App. 122; Oles v. Kahn Bros., 253 P. 
158, 81 Cal.App. 76; Crawford v. Dun- 
ean, 215 P. 5738, 61 Cal.App. 647; Ross 
Ve Tabor; 200 P. 971, 53 Cal.App. 605; 
Kleist v. Priem,-196 P. 72, 51 Cal. 
App. 32; In re Little’s Estate, 189 P. 
818, 46 Cal.App. 776; Wilson v. South- 
ern Pac. Land Co., 189 P.:1040, 46 Cal. 
App. 738; Fisk v. Poplin, 189 P. 722, 
46 Cal.App. 587; Marron v. Marron, 
125 PP. 914, 19 CalLApp. 326; In re 
Freeman’s Heirs at Law, 128 S.Il. 404, 
189 N.C. 790; Builders’ Supply & 
Equipment Corporation v. Gadd, 111 
S.E. 771, 183 N.C. 447; Allen v. Gard- 
ner, 109 S.E. 260, 182 N.C. 425; Brown 
v. North Carolina R. Co., 90 S.H. 783, 
172 N.C. 604. 

[a] Opposing evidence may not be 
weighed on motion for  nonsuit. 
Farmer v. Barnes, 238 P. 723, 73 Cal. 
App. 379. 

63. McCormick v. Great Western 
Power Co. of California, (Cal.) 8 P. 
(2d) 145; Marchetti v. Southern Pac. 
Co., 269,.:P. 529, 204 Cal. 679; Was- 
sermann v. Sloss, 49 P. 566, 117 Cal. 
425, 59 Am.S:R. 209, 38 LRA. 176; 
Ledley v. Hays, 1 Cal. 160; Bush y. 
Wiood,..97 “PP... 709, 48 CalApp.,. 647; 
Kaufman v. Bush, 56 A. 291, 69 N.J. 
Law 645; Sheridan v. Brooklyn City, 
6te,, R. -Co., 36 N.Y. 39, 93 Am.D. 4910, 
ieabranser Aly 49) 34. Owe. codue. 
Moore v. Atlantic Coast Line R. Co., 
Hoses. O56, 201) NeCe 26, 

[a] Discrepancies between testi- 
mony of witnesses called by plaintiff 
cannot avail defendant upon a motion 
for nonsuit. Kaufman vy. Bush, 56 A. 
291, 69 N.J.Law 645. 

64. Kleist v. Priem, 196 P. 


RS 
pL LOalvApnp., 32; 
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witnesses, he is 
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been erroneously admitted.®® 

[§ 399] d. Credibility of Witnesses. 
tion of the eredibility of witnesses cannot arise on 
a motion for a nonsuit,‘° and if granting of such mo- 
tion must depend in any appreciable degree upon the 
court’s passing upon the credibility of witnesses, it 
should be denied.*4 


The ques- 


All the testimony offered which 


is favorable to plaintiff is considered as credible,‘ 


The 
not ground for 
evidence cannot 
and all the rele- 


nesses. ‘? 


can R. Co., 35 Porto Rico 801. 

“Any question arising from the 
fact of variation between the evi- 
dence of the witnesses cannot be rais- 
ed or considered.” Kleist v. Priem, 
supra. 

65. Solms v. Rutgers F. Ins. Co., 
4 Abb.Dec. 279, 38 Keyes 416, 2 
Transer.A. 227, 5 Abb.Pr.N.S. 201 Lrev 
21 N.Y.Super. 578]; _Cook v. New 
York Cent. R. Co., 1 Abb.Dec. (N.Y.) 
432, 3 Keyes 476, oT ranser, Aut. 33 
Janvey v. Loketz, 106 N.Y.S. 690, 122 
App.Div. 411. 

66. Heinemann v. Heard, 50 N.Y. 
27 [rev 58 Barb. 524]. 


67. Ivester v. McNicholas, 122 S.. 


BE. 417, 157 Ga. 755; Lee v. Unkefer, 
58 S.E. 343, 77 S.C. 460; Ashe v. Car- 
ous, ete., R. Co., 43-S.E. 393, 65 SiC 


[a] Thus it is no ground for non- 
suit that documents introduced in evi- 
dence were not properly certified, as 
objections of that character should 
be addressed to admissibility of the 
evidence, not to its weight. Ilvester v. 
McNicholas, 122 S.E. 417, 157 Ga. 755. 

68. O’Connor v. Hooper, 36 P. 939, 
102 Cal. 528; Archibald Bstate v. 
Matteson, 90 P. 723, 5 Cal.App. 441. 

69. Wassermann vy. Sloss, 49 P. 
566, 117 Cal. 425, 59 Am.S.R. 209, 38 
L.R.A. 176; Wright v. Roseberry, 22 
P. 336, 81 Cal. 87; Phillips v. Pacific 
Hlectrie. Ry. Co.,, 264 RP. 538, 39. Cal. 
App. 122; Henry v. Lingsweiler, 253 
Piso Si) CalvAppie 2425) slkcleistitves 
Priem: ho Gea eal ide. pole Cal App. wae 
Heitch -vieMarx,, 1312) 328,.°21 i.€al. 
App. 208; In re Daly’s BHstate, 114 
Py isies t+, CalvApps. 320s. dsrammiwys 
Stockton Electric R. Co., 101 P. 914, 
Loy CalApp. tis Bushy vs Wood, 597 
P. 709, 8 Cal.App. 647; Non-Refillable 
Bottle .Co. v. Robertson, 96 P. 324, 8 
Cal.App. 103; -Archibald v. Matteson, 
90 PB. 728, 5 Cal.App. 441; Wasiljeff 
v. Hawley Pulp & Paper Co., 137 P. 
755, 68 Or. 487; Kirby v. Mathis, 71 
S.B.; 862, 89 S.C. 262. 

[a] “The rule in other words is 
that where, upon a motion for a non- 
suit, the testimony is relevant, but 
may be inadmissible under some rule 
of evidence, and is admitted either 
with or without objection, it must be 
given the effect of its full probative 


force.” Archibald Estate v. Matte- 
son, 90-P. 723, 5 Cal.App. 441. 
[b] Thus, on motion for nonsuit 


in an action brought by the assignee 
of a claim due a corporation, the as- 
signment having been admitted in 
evidence subject to be stricken out 
later as incompetent, it must be con- 
sidered by the court and assumed to 
be true, where no motion to strike 
out was made. Leitch v. Marx, 131 
PB. 328, 20) Gals App. 2:08: 

70. Leitch v; Marx, 131 P1328. 21 
Cal.App.. 208; Kramm vy. Stockton 
Hlectnich Re YCo: pa Ole Pes Oia VOuGal, 
App. 271; Archibald’s Estate v. Mat- 
teson, 90 P. 723, 726, 5 Cal.App.. 441; 
Boe v. Shanley, 109 A. 249, 94 Conn. 

“The question of the credibility of 
witnesses cannot arise on the motion, 
except in so far as the rule requires 


whether given by interested or disinterested wit- 


[§ 400] e. Interpretation of Evidence and Infer- 
ences Therefrom. 
dence is considered most favorably for plaintiff,** 
whether offered by plaintiff or elicited from defend- 


On a motion for nonsuit the evi- 


for the purposes of the motion that 
the testimony shall be given the full 
benefit of its probative power.” Arch- 
ibald’s Hstate v. Matteson, supra. 

[a] “ack of credibility of wit- 
nesses may not be considered.” 
lips v. Pacific Electric Ry. Co., 264 P. 
538, 540, 89 Cal.App. 122. 

[b] Court should not be called up- 
on twice to pass upon the credibility 
of witness. Gandia v. Porto Rico 
Fertilizer Co., 28 Porto Rico 516. 

71. Fields v. Fields, 105 A. 347, 93 
Conn. 96; Cook v. Morris, 33 A. 994, 
66 Conn. 196. 

72. Ga.—Strouse v. Kelly, 38 S.E. 
957, 113 Ga. 575; Reeves v. Jackson, 
38 S.E. 314, 113 Ga. 182. 

Me.—Davis v. Greene, 22 Me. 254. 

N.Y.—Levin v. Habicht, 90 N.Y.S. 
349, 45 Misc. 381; Einhorn v. P. Der- 
by & €o.,/132' NVY.S. 327. 

N.C.—Moore vy. Charlotte Electric 
St. Ry Co., "39 SiH Sih 1 28aNiC.F 455. 

Or.—In re Morgan, 77 P. 608, 78 P. 
1029, 46 Or. 238. 

ta] Thus, upon a motion to dis- 
miss at the close of plaintiff's evi- 
dence, the trial judge cannot take the 
case from the jury on the ground that 
plaintiff's case was established by 
perjured testimony, but can only con- 
sider whether plaintiff has made a 
prima facie case. Einhorn y. P. Der- 
by &“(Co., 132 NVY.S2 327, 

73. Bishops v. McNary, 2 B.Mon. 
(Ky.) 132, 36 Am.D. 592. 

74 U.S.—Sullivan v. American 
Mfg. Co. of Massachusetts, 33 F.(2d) 
690; Lyon v. Travelers’ Protective 
Ass’n of America, 25 F.(2d) 596 [cert 
yee S.Ct 9 278i Use FOZ tolunniae 

Cal.—Richardes v. ane 295 
Peeslen azide iCal esog Crandall v. 
Schnouser, PAY 778, Oe ale en tes 
Ogden v. ‘United Bank & ‘Trust™Cox 
bP: 430, 206 Cal. 571; In re Cheval- 
lier’s Estate, Dual AEs 130, 159 Cal. 161; 
Black v. Southern Pac. Co., (App.) 12 
Pita 98.15% Inog tae Whitney, Ines “v. 
Sierra Ry. Co., (App.) 11 P.(2d) 415; 
McGregor v. Wright, oS 6Petcay 624, 
117 Cal.App. 186; Scrimsher v. Re- 
liance Rock Co., 2 P.(2d) 862, 116 Cal. 
App. 500; Wilson v. Wallace, 298 P. 
86, 113 Cal.App. 278; Gullick v. In- 
terstate Drilling Co., 295 P. 549, 111 
Cal.App. 263; Curry’ Va Williams, 293 
P. 623, 109 Cal. App. 649; Montanez v. 
Beard, 291 P. 896, 108 "Cal. App. 585; 
Tight v. Page, 280 P. 1024, 100 Cal. 
App. 685; In re Bleil’s Wstate, PATEGYM B4. 
1088, 96 Cal.App. 283; Schwarz v. 
Schwarz, 269 P. 755, 93 Cal.App. 252; 
Henry v. Lingsweiler, 203) ae obit oul 
Cal.App. 142; Bail v. Pacific Fish 
Products Co., 243 P. 869, 76 Cal.App. 
58; Long v. Chronicle Pub. Cos, 228 
PSs. 08) CaleA pp. sli Crawford v. 
Duncan, 215 PP. 578, 61 CalvApp. 647: 
Kleist v. Priem, 196 PO 2 tea Cal. 
App: 32). In! re Little's Bs state, USO. 
818, 46 Cal.App. 776; Archibald Es- 
te v. Matteson, 90 P. 723, 5 Cal. App. 

Colo.—Arps v. City and County of 
Denver, Z2ov P. 1094, \ 82 ‘Colo. 189); 
Grove v. Freeman, 215 P. 873, 73 Colo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Phil-=3 


er 
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Conn.—Young v. Town of West 
Hartford, 161 A. 528, 115 Conn. 384; 
Guilfoile v. Smith, 111 A. 5938, 95 
Conn. 442. 

Idaho.—Wyland y. Twin Fall Ca- 
nal Co., 285 P. 676, 48 Idaho 789; Mc- 
Alinden v. St. Maries Hospital Ass’n, 
156 P. 115, 29 Idaho 657. 

Mont.—Johnson v. Herring, 300 P. 
535, 89 Mont. 420; Gohn v. Butte Ho- 
tel Co., 295 P. 262, 88 Mont. 599; Staff 
v. Montana Petroleum Co., 291 P. 
1042, 88 Mont. 145; Hardie v. Peter- 
son, 282 P. 494, 86 Mont. 150; Chown- 
ing v. Madison Land & Irrigation Co., 
276 P. 946, 84 Mont. 494; Pyles v. 
Armstrong, 275 P. 753, 84 Mont.' 338; 
Boyd v. Great Northern Ry. Co., 274 
P. 293, 84 Mont. 84; Westerdale v. 
Worthern Pac Ry...Co.,°.273.-P. 1051, 
84 Mont. i; Robinson v. F. W. Wool- 
wWonth,Co.,- 2612. 2582 80) Mont,.431; 
Green v. Milwaukee Mechanics’ Ins. 
Co., 252 P. 310, 77 Mont. 505; Roberts 
ve Chicago, May & St. P. Ry: Cor, 216, P: 
332, 67 Mont. 472; Flynn v. Poindex- 
ter & Orr Livestock Co., 207 P. 341, 
63 Mont. 337; Stevens v. Hines, 206 P. 
441, 63 Mont. 94; Cowan v. Browne, 
206 P. 4382, 63 Mont. 82; Morelli v. 
Twohy Bros. Co., 170 P. 757, 54 Mont. 
366; Cummings v. Helena & L. Smelt- 
ing, etc., Co., 68 P. 852, 26 Mont, 434. 

Nev.—Week v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 

N.H.—Fowler v. Wicasack, 145 A. 
665, 88 N.H. 573; Harlow VV. Laclair, 
136 A. 128, 82 N.H. 506; 50 A.L.R. 973; 
Charrier v. Boston, etc., R. Co., 707A. 
1078, 75 N.H. 59; Stevens v. United 
ISAS EEC IOOrs (0 Oia co 454 OAPN kdann 0.9. 
10s1s, ROA. 119% 

N.J.—Coyne vy. Erie R. Co., 150 A. 
333, 106 N.J.Law 453; Littman -v. 
Slack, 135 A. 776, 103 N.J.Law 459. 

N.Y.—Heineman v. Heard, 50 N.Y. 
Za ee OSs barbie D4 lone Briges Vs 
Rowe, 1 Abb.Dec. 189, 4 Keyes 424; 
Canaday Cooler Co. v. Staten Island 
Shipbuilding Co., 255 N.Y.S. 699, 234 
App.Div. 451; Melville v. Minor, 188 
N.Y.S. 146, 196 App.Div. 921; Hudson 
Trust Co. v. American Linseed Co., 
ws0) ON: Y.s. 17,2190. App; Div. 32895 
Childs v. C. E. Riley Co., 174 N.Y.S. 
840, 186 App.Div. 775; Mundy v. Levy 
Bros. Realty Uo., 170 N.Y.S. 994, 184 
App.Div. 467; Lavin v. Copley Plaza 
Operating Co., 171 N.Y.S. 608, 184 
App.Div. 417; Schwarzbaum v. Third 
Ave. R. Co., 66 N.Y.S. 367, 54 App.Div. 
164; Schiller v. Dry’ Dock, etc, R. 
Co., 56 N.Y.S. 184, 26 Misc. 392; Pal- 
locco v. Lehigh Valley R. Co., 190 N. 
Y.S. 867; Madine v. Schrager, 180 N. 
Y.S. 442; Hesse v. Gude Bros.-Kieffer 
Co., 170 N.Y.S. 211; Cross & Beguelin 
v. Hall, 170 N.Y.S. 64; Reiter v. Selb- 
stein, 167 N.Y.S. 337; Berlin v. Weir, 
108 N.Y.S. 1068; Cox v. Hawke, 93 N. 
VES. LUT, 

N.C.—Pendergraft v. Royster, 166 
S.E. 285, 203 N.C. 384; Sampson v. 
Jackson Bros. Co., 166 S.H. 181, 203 N. 
CG) 413; Tuttle vy. Bell) 165 S.E. 333: 
203 N.C. 154; Sutton v. Herrin, 163 S. 
E. 578; 202 N.C. 599; Cabe v. Parker- 
Grahain-Sexton, 162 S.E. 223, 202 N.C, 
176; Almond v. Oceola Mills, 161 S.E. 
731, 202 N.C. 97; Pearson v. Stand- 
ard Garage & Sales Co., 161 S.E. 536, 
202 N.C. 14; Holton v. Northwestern 
Oil) Coy, 161 'S.BY 391, 201 "N.C. 744; 
Broadway v. Gate City Life Ins. Co., 
161 Savi), ZO INC. 6630 unt. va 
Meyers Co., 161 S.E. 74, 201 N.C. 636; 
Campbell v. High Point, T. & D. R. 
Cov, 159) SoH 3827, 202 N.Co 102 “Mad- 
rin v. Norfolk Southern R. Co., 158 S. 
E. 483, 200 N.C. 784; Nance v. Mer- 
chants’ Fertilizer, ete., Co., 158 S.E. 
486, 200 N.C. 702; Smithwick v. Col- 
onial Pine Co., 157 S.E. 612, 200 N. 
C. 519; Mangum vy. Brown, 156 S.B. 
535, 200 NC. 296; -Hill ve Philadel= 
phia Life Ins. Co., 156 S.E. 518, 200 
N.C. 115; Murphy v. Asheville-Knox- 
ville Coach Co., 156 S.E. 550, 200 N. 
C. 92; Nelson v. Jefferson Standard 
Bite InserCom 154 \Ses. .752;°199 (NC: 
443; Smith v. Wharton, 154 S.E. 12, 
199 N.C. 246; Landreth v. American 
Equitable Assur. Co. of New York, 
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154.S.B. 9,.199.N.C))1815. Morris v,, Y.- 
Sos. Corp. 150, S.Hy foe, -LoS N.C. 
705; Smith v. 4@tna Life Ins. Co., 152 
S.H. 688, 198 N.C. 578; Godwin v. 
Griffin-Bland Hotel Co., 146 S.. 143, 
196 N.€.. 821; Sutton v. Suncrest 
Lumber Co., 146 S.E.. 87, 196 N.C. 
820; Cromwell v. Logan, 146 S.E. 233, 
196 N.C. 588; Ellis v. Durham Herald 
Co:, 145 S.M. 288, 196 N.C. 262; Goss 
v. Williams, 145.S.E, 169, 196. N.C: 
213; Abel v. Dworsky, 142 S.. 475, 
195 N.C. 867; Brooks v. Gilmers, Inc., 


142 S.E. 320, 195 N.C. 864; Brown v. 
Southern Ry. Co., 143 S.E. 536, 195 


N.C. 699; Gore v. City of Wilming- 
ton, 140 S.E. 71, 194 N.C. 450; Gower 
v. Carter, 139 S.E. 604, 194 N.C. 293; 
Lilley v. Interstate Cooperage Co., 139 
SH. 369, 194 N.C. 25055 Pentuft -v. 
Park, 138 S.E. 616, 194 N.C. 146, 53 
A.L.R. 626; Owenby v. Tallassee 
Power Co., 138 S.E. 529, 194 N.C. 129; 
Ledford v. Tallassee Power Co., 138 
S.E. ~424, 194 N.C. 98; - Boswell v. 
Chappell, 156 S.E. 722, 193 N.C. 831; 
Robinson v. J. B. Ivey & Co., 138 S.E. 
173, 193 N.C. 805; Barber v. Southern 
EY 2, CO MSS Sabie Uden Loop INGO. n6 Oks 
HugheS vy. Robert G. Lassiter & Co., 
137, Sih, 806, 193. N:C.. 6525 Ellis ov. 
Carolina Power & Light Co., 137 S.E. 
163, 193. N.C. ,357;, Helms. v. Citizens’ 
Light & Power Co., 136 S.E. 9, 192 N. 
C. 784; Mattox v. Seaboard Ins. Co., 
P35, SiH. 463; £92 N.C. 612 einee. ve 
Seaboard Air Line Ry. Co., 135 S.E. 
5225, 192 N.C. 522. Leert den 47. S°Ct. 
456, 2738 U.S. 753, 71 L.Ed. 874]; Bos- 
well v. Whitehead Hosiery Mills, 132 
S.E. 598, 191 N.C. 549; Lawshe v. 
Norfolk-Southern R. Co., 132 S.E. 
160, 191 N.C. 473; Fowler v. Cham- 
pion Fibre Co., 13t S.E. 380, 191 N.C. 
42; Bradford v. English, 130 S.E. 705, 
190 N.C. 742; Watts v. Lefler, 130 S. 
BE. 630, 190 N.C. 722; Wimberley v. 
Atlantic Coast Line R. Co., 130 S.E. 
TUG HEEL ONIN, Cum aad Wr Cerne tae Osaete 
S475 20, OS. Ool, 10) ta Mat Aid and 
REN fe SHO is AUR Biase (Y(exieitey De Disk: 
833]; Williams v. Atlantic Coast Line 
RRC On alos He OO st IO0LeINe Ceo Or 
Nash v. Royster, 127 S.E. 356, 189 N. 
C. 408; Hairston v. Erlanger Cotton 
Mills'Co7, U25°S.E 124-7183) N.C. bb75 
Hanes v. Southern Public Utilities 
Co., 124 S.E. 866, 188 N.C. 465; Jack- 
son v. International Harvester Co., 
124 S.E. 334, 188 N.C. 275; McAllister 
Veervory Leo aS.H 925 LS NCO. Sisas 
Allen v. Garibaldi, 123 S.E. 66, 187 N. 


@. 798; Ghorley v. Atlanta’ & CA. 
Te ya COs ent) Sebi Coals OMNE Cs 
634;* Hicks v. Southern Ry. Co., 127 


S.E. 552, “189 N:C. 548; indsey’ v. 
Suncrest Lumber Co., 126 5.1. 174, 189 
N.C. 118; Gladstone v. Swaim, 122 
S.E. 755, 187 N.C. 712; Montgomery v. 
Pewasy UL220IS. Wate ite coi oN. Cae Drude 
Miller v. Cornell-Young Co., 122 S.E. 
383, 187 N.C. 550: Harvey—-v. Brown, 
121 S.E. 626, 187 NCC. 362; Hinnant 
v. Tide Water Power Co., 121 S.E. 540, 
Lee NL Cy 2so. Standard Oil’ woe, 
Hunt, 121 S.B. 184, 187 N.C. 157; Sor- 
rell.v. Stewart, 119 S.E. 200, 186 N.C. 
Zo a Mayo. ve Martin,. 18 Sen, S30; 
186 N.C. 1; Craig v. Suncrest Lumber 
Co., 118 S.E. 8, 185 N.C. 560; Robert- 
son v. Aldridge, 116 S.E. 742, 185 N. 
C. 292; Gentry v. Southern Public 
Utilities Co., 117 SE. 9, 185 N.C. 285; 
Ashford v. Davis, 116 S.E. 162, 185 N. 
C. 89; Hines v. Atlantic Coast Line 
Eee (Cor, TG SUB = 175). 8p IN Ch 28 
Combs v. Smethport Extract Co., 114 
S.E. 537, 184 N.C. 632; Butler v. Holt- 
Williamson Mfg. Co., 109 S.E. 559, 
182 N.C. 547; Stultz v. Thomas, 109 
Deb o Os saloaONE Ona On a" ramsoul evs 
Director General of Railroads, 109 S. 
BH. 47, 182 N.C. 402; Newby v. Atlan- 
tic Coast Realty Co., 108 S.E. 323, 182 
N.C. 384; Blanchard v. Edenton Pea- 
NutCoy, 108 “SiH. "332; 182) Ne C220; 
Loggins v. Southern Public Utilities 
Comoe S.E 822t "81 NG! 22%; Ta 
tham v. Andrews Mfg. Co., 105 S.E. 
423, 180 N.C. 627; Moore v. Director 
General ‘of Railroads,.103 S.E. 444, 
179 N.C. 637 [cert den 41 S.Ct. 138, 254 
U.S. 640, 65 L.Md. 452];’ Lamb v. At- 
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lantic Coast Line R. Co., 103 S.E. 440, 
179 N.C. 619; McCotter v. Norfolk 
Southern R. Co., 100 S.E. 326, 178 N. 
C. 159; Kearney v. Seaboard Air Line 
24 1Co.,. 98a, S.E. 11 07 Lin Cay 2515 
Goodrich v. Matthews, 98 S.B. 529, 
177 N.C. 198; Plemmons v. Murphy, 
97 S.E. 648, 176 N.C. 671; Krachanake 
v. Acme Mfg. Co.,-95 S.E. 851, 175 N. 
Go --435,,L. Ri AL 1918E ..801:5 Annas: 
1918E 340; Conrad v. Shuford, 94 $S.E. 
424, 174 N.C. 719; Smith v. Charlotte 
Blectric Ry. Co., 92 S.E. 382, 173 N. 
C. 489; Ingle v. Asheville Power & 
iehit (Cos, 6.90. S. Be 953, 0h 2ialN eae ones 
Collins v. United States Casualty Co., 
90 S.E.. 585, 172. N.C. 5438; Miller v. 
Mateer, 90 S.E. 435, 172 N.C. 401; 
Johnson v. Seaboard Air Line Ry. Co., 
79 S.E. 690, 163 N.C. 4381, Ann.Cas. 
1915A 598; Smith v. Cumberland 
County Agr. Society, 79 S.E. 632, 163 
N.C. 346, Ann.Cas. 1915B 544; Smith 
v. Salisbury & S. Ry. Co., 77 S.E. 966, 
162 N.C. 29; Poe v. Western Union 
Telegraph Co., 76 S.E. 81, 160 N.C. 
315; West v. Brevard Tannin Co., 69 
SS... )'687,-<154, N.C. .44;.. Morton, We 
Blades Lumber Co., 67 S.E. 67, 152 
N.C. 54; .Cotton v. North Carolina 
Ri CO .62urS.b. OI sta QaN Ca aces 
Thompson y. Aberdeen, ete., R. Co., 
62 S.E. 883, 149 N.C. 155;, McCaskill 
v. Walker, 58 S.E. 10738, 145 N.C. 252; 
Sikes v. Life Insurance Co. of Vir- 
ginia, 57 S.E. 391, 144 N.C. 626; Biles 
v. Seaboard Air Line R. Co., 55 S.H. 
512, 143 N.C. 78; Brittain v. Westhall, 
47 S.E. 616, 185 N.C. 492; Hopkins v. 
Norfolk, etc., R..Co., 42 S.E. 902,131 
N.C. 463; House v. Seaboard Air Line 
R., Co.,-42 Si. 553, 131 N.C. 1.035) Coley, 
v. North Carolina R. Co., 40 S.E. 195, 
129 UNC. 407. Dil Ta AC. SH. 
Or.—Crawford v. Cobbs & Mitchell 
COs 53 Beton 20a el ote Ot Ocon 
Saylor v. Enterprise Electric Co., 222 
Po 304 2200 P2020 sOG. oldie 
lard v. Olalla Mining Co., 94 P. 906, 
96 Po 608,020 Or a6. 
Pa.—Duffy v. Philadelphia Rapid 
Transit Co., 140 A. 496, 291 Pa. 564. 
Porto Rico.—Lopez v. Sanchez, 22 
Porto Rico 521. 
R.I.—Douglas v. 
360, ol bw. aie 
S.C.—McKinney v. Woodside Cot- 
ton Mills, 166 S.E. 499; Sanders v. 
Charleston Consol. Ry., ete., Co., 156 
S.E. 874, 159 S.C. 266; Crouch v. Cudd, 
155 S.H. 136, 258 S.C: 1;.. Guignard 
Brick Works v. Allen University, 152 
S.@. 707, 155 S.C. 507; McCutchen v. 


Matzner, 149 A. 


Pacific Mut. Life Ins. Co., 151 S.E. 
67, 153° S.C. 401. 
Wash.—Romano v. Short Line 


Stage Co., 253 P. 657, 142 Wash. 419; 
Degginger v. Martin, 92 P. 674, 48 
Wash. 1. 

Wis.—Reiland v. Wisconsin Valley 
Electric Co., 233 N.W. 91, 202 Wis. 
499; Geffert v. Kayser, 192 N.W. 26, 
179 Wis. 571; Imhoff v. Chicago, etc., 
RiCo.;, 22 Wis. 681. 

But see Ray v. Green, 39 S.E. 470, 
113 Ga. 920 (holding that, where 
plaintiff's testimony is contradictory 
and uncertain, the court should con-. 


strue the evidence most strongly 
against him). 
evidence must be taken 


“The 
Aare with the most favorable in- 
ferences the jury would be authorized 
to draw from it.”” Thompson v. Aber- 
deen, ete. R. Co, 62 S.Hy 883, 884, 149 


INGO slash, 

“The testimony must be taken 
es with the most favorable in- 
ferences.’ Sikes v. Life Insurance Co. 
re ty 57 S.H: 391, 144 N.C. 626, 

[a] Reason for rule.—The_ jury 
may adopt plaintiff's version of the 
facts as the true one. Johnson v. Sea- 
board Air Line Ry. Co., 79 S.E. 690, 
163 N.C. 431, Ann.Cas.1915A 598. 

[b] Rule applies: (1) Even 
though there is discrepancy in the 
testimony of several of plaintiff's wit- 
nesses. Gohn v. Butte Hotel Co., 295 
P. 262, 88 Mont. 599. (2) Unless the 
evidence is unworthy of credence. 
Guilfoile v. Smith, 111 A. 593, 95 Conn. 
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ant’s witnesses,7> and is interpreted most strongly | against defendant.7® 


442. 
[c] Evidence favorably consid- 
ered.—(1) The evidence and every 


inference that may be fairly deduci- 
ble from it. Jno. L. Witney, Ine. v. 
Sierra Ry. Co. of California, (Cal. 
App.) 11 P.(2d) 415; Wilson v. Wal- 
lace, 298 P. 86, 113 Cal.App. 278. (2) 
All presumptions, inferences, and 
doubtful questions. Richardes  v. 
Richardes, 295 P. 816, 211 Cal. 392. 
(3) All evidence tending to support 
plaintiff’s cause of action. Black v. 
Southern Pac. Co., (Cal.App.) 12 P. 
_ (2d) 981. (4) Testimony and reason- 

able inferences therefrom. Sanders 
v. Charleston Consol. Ry. & Lighting 
Co., 156 S.B. 874, 159 S.C. 266. 

[ad] Evidence susceptible of differ- 
ent constructions.—(1) Where evi- 
dence is fairly susceptible of two con- 
structions, or several inferences, on 
motion for nonsuit, the court must 
take the view most favorable to plain- 
tiffs. Gullick-v. Interstate Drilling 
€o., 295 P. 549, 111 Cal.App. 263. (2) 
“Where evidence is fairly susceptible 
of two constructions, or if one of sev+ 
eral inferences may reasonably be 
made the court must take the view 
most favorable to the __ plaintiff.” 
Scrimsher v. Reliance Rock Co., 2 P. 
(2d) 862, 863, 116 Cal.App. 500; Kleist 
Ve Tei lO Ge Ania, Os sou Cal. App. 
SUAS Wk GS ae weil Ue the evidence will rea- 
sonably permit of two or more infer- 
ences, those inferences only which are 
most favorable to the plaintiff must 
be adopted by the court.” Ross v. 
mMabor, 200) Pi 971, “973, 353 Cal. App: 
605. (4) “If either of several infer- 
ences may reasonably be made, that 
one must be adopted which is most 
favorable tothe plaintiff.” Crawford 
y. Duncan, 215 P. 5738, 574, 61 Cal.App. 
647. (5) One of two statements 
made by plaintiff, which is most 
favorable to him must be considered. 
Ashe v. Southern Ry. Co., 89 S.E. 482, 
104 S.c. 414. (6) If two inferences 
may fairly be made from plaintiff's 
evidence, the trial court must take 
the one most favorable to plaintiff. 
Wilson v. Wallace, 298 P. 86, 113 Cal. 


App. 278. 

75. Sampson vy. Jackson Bros. Co., 
166 S.E. 181, 203 N.C. 413; Pender- 
graft v. Royster, 166 S.E. 285, 203 


N.C. 384; Tuttle v. Bell, 165 S.E. 333, 
203 N.C..154; Sutton v. Herrin, 163 S. 
mH. 9578, 202 N.C: 599; Cabelv. Parker; 
Graham-Sexton, 162 S.H. 223, 202 N.C. 
176; Almond y. Oceola Mills, 161 S. 
E. 731, 202 N.C. 97; Pearson v. Stand- 
ard Garage & Sales Co.,. 161 58.E. .536, 
202 N.C. 14; Holton v. "Northwestern 
Oily-Co:; 161. S.B: 391, 201 N.C. 744; 
Broadway v. Gate City Life Ins. Co., 
L6L Spade) 20le NEC. 639s). Elum tev. 
Meyers, 161 S.E. T4, 201 SNC. “636: 
Campbell v. High Point T. & D. R. Co:; 
159 S.E. 327, 201 N.C. 102; Madrin v. 
Norfolk Southern R. ‘Co;; 158 S.E. 483, 
200 N.C, 784; Nance vy. Merchants’ 
- Fertilizer, etc., Co., 158 S.H. 486, 200 
N.C. 702; Smithwick v. Colonial Pine 
Co.,, 157 S.B. 612, 200 N.C. 519; Hill v. 
Philadelphia Life Ins. Co., 156 S.E. 
518, 200 N.C. 115; Murphy v. Ashe- 
ville-Knoxville Coach Co., 156 S.E. 
550, 200 N.C. 92; Nelson v. Jefferson 
Standard Life Ins. Co., 154 S.E. 752, 
199 N.C. 443; Landreth v. American 
Equitable Assur. Co. of New York, 
154 S.-H. 9,;, 199 N.C. 1815 Morris, v. 
Wie .éce ss) COLD: gloss sles 215) LOSING, 
705; Smith vy. Attna Life Ins. Co., 
152 S.E. 688, 198 N.C. 578; Williams v. 
Atlantic Coast Line R. Co., 129 S.E. 
816, 190 N.C. 366; Ghorley v. Atlanta 
SO WAGE Lie Rin OOne laa Sok, Oo4.. 169 
N.C. 634; Hicks v. Southern Ry. Co., 
127. 8-5. .652, 189 N.C. 548:5 Nash v. 
Royster, 127 S.E..356, 189. N.C. 408; 
Lindsey v. Suncrest Lumber Co., 126 
S.BH. 174,189 N.C. 118; Lamb v. Atlan- 
tic Coast, Line R. Co. 103 S.H. 440, 179 
N.C. 619. 

76. U.S.—Sandidge v. Atchison, T. 
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ban-oMarchetti v. Southern Pac. 
Co.; 269 P..529, 204 Cal. 679; Rabe v. 
Western Union Telegraph Co., 244 P. 
1077, 198 Cal. 290; Gonzales v. Davis, 
240 P. 16, 197 Cal. 256; Grummet v. 
Fresno Glazed Cement Pipe Co., 185 
P. 388, 181 Cal. 509; O’Connor v. Men- 
nie, 146 P. 674, 169 Cal. 217; Davis 
Ve Crump; 123 Pi 294 e162 Cal 513); 
Lawyer v. Los Angeles Pac. Co., 118 
Pegs 160 Cals tho Hotty. os) An= 
geles-Pacific Co., 112 P. 58, 158 Cal. 
596; Hanley v. California Bridge, etc., 
CO DO PAGO Tab tania. nou. aii bn bveke 
597; Goldstone v. Merchants’ Ice, etc., 
Co., BO ears iO wlcoun © alee GZiols ye O's 
cot & Co. v. White Truck & Transfer 

(App.) 13 P.(2d) 549; Magnuson 
Se ‘City of Stockton, 3 P. (2d) 50, L1G. 
Cal.App. 532; Scrimsher v. Reliance 
Rock Co., 2 P.(2d) 862, 116 Cal.App. 
500; Gammon vy. Wales, 300 P. 988, 
115 Cal.App. 133; Wilson v. Wallace, 
298 P. 86, 113 Cal.App. 278; Nicol v. 
Davis; 290 P. 114, 107 Cal-App. 26; 
Andrew v. Bankers’ & Shippers’ Ins. 
Co. of New York, 281 P. 1091, 101 Cal. 
App. 566; Phillips v. Pacific Electric 
Ry. "Co.; 264°. 5388) 89 Cal App. 122) 
Barrett v. Gore, 263 P. 564, 88 Cal. 
App. 372; Henry v. Lingsweiler, 253 
P. 357, 81 Cal.App. 142; Southern Pac. 
Co: Vv.) Swanson, 238 .P. 736, U3, Cal: 
App. 229; Elder v. Rose, 219 P. 74, 
63 Cal.App. 545; Henley v. Bursell, 
ZL Pl tAy Gl Cal App. bli Bloom ve 
Allen; 214 P.' 481, 61 Cal.App. 28; 
Bush v.’Weed Lumber Co., 204 P. 24, 
55 Cal.App. 588; Kleist v. Priem, 196 
P72, 51, CalApp, o2 ys. Ones Vv. May- 
den, 161 P. 1000, 32 Cal.App. 23; Teats 
v. Caldwell, 151 P.-9738, 28 Cal.App. 
206; Boyle v. Coast Improvement Co., 
15D ee Dee Cols Api las: a Ela wave 
Pacific Gas & Electric Co., 136 P. 492, 
22 Cal.App. 788; Jones v. Bay Cities 
Electric -Co., 133 BP. 492, 22, Cal.App. 
Si" Wpetteh naw Marx: let Pr. 228.0 28 
Cal.App. 208; Marron v. Marron, 125 
P. 914, 19 Cal.App. 326; Mitchell v. 
Brown, 122 P. 426, 18 Cal.App. 117; 
McKernan v. Los Angeles Gas & Elec- 
tric Co... 116 SP. 60 ilo. Cal App 2s0s 
Larson vy. Larson, 115 P. 340, 15 Cal. 
App. 531; In re Daly’s Estate, 114 P. 
189 -Ld aCalkA pp, » 8295 Van” ue ive 
Wahrlich-Cornett Co., 108 P. 717, 12 
Cal.App. 749; Kramm vy. Stockton 
Electric R. Co., 101 P. 914, 10 Cal,App. 
271; Paolini v. Fresno Canal & Irri- 
gation Cons ove bs £1309, Call Appia. le 
Archibald. Hstate v. Matteson, 90 P. 
723, 5 Cal.App. 441; Doyle v. Eschen, 
89 P. 836, 5 Cal.App. 55. 

Colo.—Mulford vy. Nickerson, 232 P. 
674, 76 Colo. 404; Ford v. Town of 
Meeker, 170 P. 955, 64 Colo. 201; Buf- 
fington v. Sussex Real Estate & In- 
vestment Co.,.108 P. 970, 48 Colo. 1; 
Denver City Tramway Co. v. Wright, 
107 P. 1074, 47 Colo. 366; Baldwin 
Star Coal Co. v. Quinn, 105 P. 1101, 46 
Colo. 590. 

Conn.—tirard v. Grosvenordale Co., 
74 A, 1126, 88 Conn. 20. 

Idah ier | CO4g ONG 
Baldwin, 252 P. 489, 438 Idaho 371; 
Southern Idaho Conference Ass'n of 
Seventh Day Adventists v. Hartford 
Fire Ins. Co., 145 P. 502, 26 Idaho 712; 
Culver v. Kehl, 123 P. 301, 21 Idaho 
595; Mineau v. Imperial Dredge & 
Exploration Co., 114 P. 238, 19 Idaho 
458; McDaniel v. Moore, 112 P. 317, 19 
Idaho 48; Colvin & Rinard v. Lyons, 
96 BP. 572, 15 Jdaho) 180; | Pilmer “y. 
Bois Traction Co., 94 P. 432, 14 Idaho 
bel 12/5 Arm SoR. 615 ol bs tus AGNES: 

Mont.—Park vy. Grady, 204 P. 382, 62 
Mont. 246; Lackman vy. Simpson, 129 
P. 325, 46 Mont. 518; McAllister. v. 
Rocky ‘Fork Coal Co. of Montana, 123 
P. 696, 45 Mont. 433; Stewart v. Stone 
& Webster Engineering Corporation, 
119 P. 568, 44 Mont. 160; Johnson v. 
Butte & Superior Copper Co., 108 P. 
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It is a well settled rule that 


1057, 41 Mont. 158, 48 L.R.A.N.S. 938; 
Roach v. Rutter, 105 P. 555, 40 Mont. 
167. 

Nev.—Crosman vy. Southern Pac. 
Co., 194 P. 839, 44 Nev. 286; Weck v. 
Reno Traction Co., 149 P. 65, 38 Nev. 


285; McCafferty v. Flinn, 107 P. 225, 
82 Nev. 269; Fox v. Myers, 86 P. 793, 
29 Nev. 169. 


N.J.—Andre v. Mertens, 96 A. 893, 
88 ae 626. 

N.Y.—Dzkowski v. Reynoldsville 
Carting Co., 110 N.E. 442, 216 N.Y. 
178; Dick v. Steel & Masonry Con- 
tracting Co., 1388 N.Y.S. 700, 153 App. 
Div. 651; Hoover v. Woodruff, 138 
N.Y.S. 239, 153 App.Div. 447; Cohen 
v. Consolidated Gas Co. of New York, 
121 N.Y.S. 956, 137 App.Div. 213 [aft 
96 N.E.. 1113, 202 N.Y. 578]; Janvey 
v. Loketz, 106 N.Y.S. 690, 122 App. 
Diva 4h1y Vevy pve Horn 153) Ne yas: 
913, 90 Mise. 624; Hirsch v. Lichten- 
stein, 139 N.Y.S. 4, 79 Mise. 31; Leddy 
v. Carley, 139 N.Y.S. 227, 78 Misc. 546; 
Brewster v. Interborough Rapid 
Transit Co., 123 N.Y.S. 992, 68 Misc. 
348; Konigsberg v. Davis, 108 N.Y.S. 
595, 57 Mise. 630; Sanacrainte v. Bul- 
lymore, 119 N.Y.S. 44; Berlin v. Weir, 
108 N.Y.S. 1063. 

N.C.—Mangum v. Brown, 156 S.E. 
535, 200 N.C. 296; Clark v. Bland, 106 
Sib 49d Tet N-Ce. 110 sCashwells ve 
Fayetteville Pepsi-Cola Bottling Co., 
93 S.E. 901, 174 N.C. 324; Hopkins v. 
Southern Ry. Co., 87 S.E. 320, 170 N. 
C. 485; Carmon v. Dick, 87 S.E. 224, 
170 N.C. 305; Shaw v. North Carolina 
Public Service Corporation, 84 S.E. 
1010, 168 N.C. 611; Gray v. Southern 
R. Co., 83 S.B. 849; 167 N.C. 438 [rev 
on other grounds 36 S.Ct. 558, 241 U.S. 
333, 60 L.Ed. 1030]; Christman wv. 
Hilliard, 82 S.B. 949, 167 N.C. 4; Lloyd 
¥., Pouthern Ry. Co. $i SE 1003, 166 
N.C. 24 [aff 36 S.Ct. 210, 239 U.S. 496, 
60 L.Ed. 402]; Moore v. Southern R. 
pie 81 S:E.° 608, 165° N.C. 439, 51. TR: 

A.N.S. 866; Hodges v. Wilson, 81 S. 
BE. 340, 165 N.C. 323; Brewer v. 
Wynne, 79 S.E. 629, 163 N.C. 319, Ann. 
Cas.1915B 319; Lewis v. Norfolk 
Southern R. Co., 79 S.E. 283,168 N.C. 
3) 47 -TuRVAIN.S: 1125; Madry v. 
Moore, V7, S:Be~ 241-051 6 § Ni Gae 2obe 
Aman y. Rowland Lumber Co.,7 75 Si E. 
931, 160 N.C. 369; Kelly v. Yadkin 
River Power Co., 76 S.B. 261, 160 N.C. 
283; Young v. Champion Fibre Co:; 
74 S.B. LOST) 59 NGS oor Kearney 
v. Seaboard Air Line Ry. Co., 74 S.E. 
593, 158 N.C. 521; Boddie v. Bond, 70 
S.E. 824, 154 N.C. 359; Kime v. South- 
ern Ry. Co., 69 S.E. 264, 153 N.C. 398; 
Horne v. Atlantic Coast Line R. Co., 
69 S.H. 132, 153 N-C. 239; Hdge v. At- 
lantie Coast Line R. Co., 69 S.E. 74, 
153 N.C. 212; Gaines & Alachua Coun- 
ty Hospital Ass’n v. Hobbs, 69 S.E. 
79, 158 N.C. 188; Dail v. Taylor, 66 
S.B. 135, 151 N.C. 284, 28 L.R.A.N.S. 


949; Settle v. Southern Ry. Co., 64 
S.E. 759, 150 N.C: 643; Ford v. 
Stroud, 64 S.E. 1) LBOSNECAY S62 


Thompson v. Aberdeen & A. R. Co.,, 
62 S.E. 8838, 149 N.C. 155; McCaskill v. 
Walker, 58 S.B. 10738, 145 N.C. 252; 
Biles v. Seaboard Air Line Ry. Co., 
55S. Hivb 125) L238 NiOuns: 
Or.—State v. Elliott, 
113, Or. 682; Watts v. Spokane, 12, & 
Si Ry. 1Cog, 17 ieP 490i, 88 fOrmnoor 
Corby v. Hull, L4a3iP, 639, 72 Or. 429; 
Thienes v. Francis, 138 P. 490, 69 Or. 
165; Harrison v. Birrell, DLS) Be wae 
58 Or. 410; Palmer vy. Portland Ry., 
Light & Power Co., 108 P. 211, 56 Or. 
262; Patty: v. Salem Flouring Mills 
Co., 98 P. 521, 96 P. 1106, 53 Or. 350 
[reh den 100 P. 298]: 
Pa.—Meitzner v. Baltimore & O. R. 
Co,, 73 A. 434, 224 Pa. 352: Hause v. 
Lehigh Valley Transit Co., 38 Pa. 
Super. 614; American Mfg. "Co. v. Ss. 
Morgan Smith Co., 33 Pa.Super. 469; 
Bellman vy. Pittsburg & A. VIR. Cos 
31 Pa.Super. 389. 
Ss: C.—Sturdyvin v. Atlanta & C. Air 
SS ee ee NS aR 


233 P. 867, 


a a 
For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§ 400] 


TRIAL 


[64 C.J.] 403 


the evidence of the opposing party is taken as |.true,77 and all favorable facts shown by his evi- 


Line Ry. Co., 82 S.E. 275, 98 S.C. 125; 
Pinson v. Southern Ry., Carolina Di- 
vision, 67 S.E. 464, 85.S.C. 355. 

Utah.—Dunn vy. Salt Lake & O. Ry. 
Co,, Lol Pe. 979.647) Utah 137s Smith 
v. Columbus Buggy Co., 123 P. 580, 40 
Utah 580. 

Wash.—Hillebrant vy. Manz, 128 P. 
892, 71 Wash. 250; Valentine v. North- 
ern Pac. Ry. Co., 126 P. 99, 70 Wash. 
95; Morris v. Seattle, R. & S. Ry. Co., 


120 P. 534, 66 Wash. 691; Fluhart v. 
Seattle Blectric Co., 118 P. 51, 65 
Wash. 291 [aff 124 P. 1127, 69 Wash. 


698]; Young v. Aloha Lumber ©O:; 
116.Pi4; 68y Wash: 600s McVay. Ovi 
Reese, 114 P. 184, 62 Wash. 562. 

Wis.—Mahar v. Montello Granite 
Co., 130 N.W. 949, 146 Wis. 46. 

77. U.S.—Gleason v. Thaw, 234 F. 
570, 148 C.C.A. 336 [cert den 87 S.Ct. 
481, 243 U.S. 656, 61 L.Ed. 949]; Sand- 
idge v. Atchison, T. & S. F. Ry. Co., 
LOS IN SOW... a3 1C:CcA.% 653¢ 

Cal.—Richardes v. Richardes, 295 P. 
816, 211 Cal. 392; Marchetti v. South- 
ern Pac. Co:, 269 P! 529, 204 Cal. 679; 
Gonzales v. Davis, 240 P. 16, 197 Cal. 
256; Reaugh vy. Cudahy Packing Co., 
208 P. 125, 189 Cal. 335; Scheuermann 
v. Kuetemeyer, 199 P. 13, 186 Cal. 
225; Grummet yv. Fresno Glazed 
Cement Pipe Co., 185 P. 388, 181 Cal. 
509; O’Connor v. Mennie, 146 P. 674, 
169 Cal. 217; Lawyer v. Los Angeles 
Pac. Co., 118 P. 237, 161 Cal. 53; lEost 
v. Los Angeles- -Pacitie Co; 112.-P. 53; 
18> Cal, > 596:)) Manly, “vy: California 
Bridge, etc., Co., SOE PS - Diee Liat poms 
232, 47 L.R.A. 597;— Goldstone -v, 
Merchants’ Ice, “ete, Co., 56 BP. 776, 
123) Cal. 6255) Warner’ vo Darrow,;, 27 
P2137, 9L Cat.3095" W. C.. Cook & Co. 
v. White Truck & Transfer Co., (App.) 
13 P.(2d) 549; Magnuson -v. City of 
Stockton, 3 P.(2d) 30, 116 Cal.App. 
532; Gammon v. Wales, 300 P. 988, 
115 Cal.App. 133; Nicol v. Davis, 290 
P. 114, 107 Cal.App. 26; Andrew. v. 
Bankers’ & Shippers’ Ins. Co. of Néw 
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A. 811; Brown v. Oregon Lumber Co., 
Oowe ED oles Ser Baden 

Pa.—Miller vy. Bealer, 100 Pa. 583; 
Maynes v. Atwater, 88 Pa. 496. 

Porto Rico.—Lépez v. Sanchez, 22 
Porto Rico 521. 

Wis.—Mahar vy. Montello Granite 
Co., 130 N.W. 949, 146 Wis. 46; Im- 
poe Vv. Chicago; ete... R. Co:;.22 Wis: 

1. 

[a] Reason for rnle.—The jury, if 
the case had been submitted to them, 
might have found those facts from 
the testimony. Cotton v. North Car- 
olina R. Co., 62 S.E. 1093, 149 N.C. 
227; Brittain v. Westhall, 47 S.E. 
616, 1385 N.C. 492. 

81. Shank v. Great Shoshone & 
Twin Falls Water Power Co., 205 F. 
833, 124 C.C.A. 35; First Nat. Bank v. 
Stringfield, 235 P. 897, 40 Idaho 587; 
Young v. Washington Water Power 
Co., 228 P. 323, 39 Idaho 539; Coul- 
son v. Aberdeen-Springfield Canal 
Co., 227 P. 29, 39 Idaho 320: Schleiff 
v. McDonald, 216 P. 1044, 37 Idaho 
423: Brauner v. Snell, 205 PRP. 558, 
35 Idaho 243; Testo v. Oregon-Wash- 
ington R. & ‘Nav. Co; (203 "PR. 1065,, 34 
Idaho 765; Marshall v. Gilster, 201 
P. 711, 34 Idaho 420; Donovan v. 
Boise City, 171 P. 670, 31 Idaho 324; 
Bee v. Haywood, 85 Pp, 494, 12 Idaho 

82. McDonnell Vv. Metropolitan 
Bridge, ete., Co., 102 N.E. 543, 209 
N.Y. 106; McNally Re The Phenix 
ins: Coc! Sain Neb eae 37 SNOYVA ES S5- 
Putnam v. Stalker, oi P. 363, 50 Or. 
210; Black v. Barr, 14 Pa. Super. 98. 

83. U.S.—Shank yv. Great Shoshone 
& Twin Falls Water Power Co., 205 F. 
833, 124 C.C.A. 35; Sandidge v. Atchi- 
Sony, 2s Gap ets Ry. Coy 19302 86 
Lis CCA] 653% 

Cal.—In re Lances’ Estate, 14 P. 
(2d) 768; Gonzales v. Davis, 240 P. 
16, 197 Cal. 256; Berger vy. Lane, 213 
P. 45, 190 Cal. 443; Reaugh v. Cudahy 
Packing Co., 208 P. 125,.189 Cal. 3353 
Scheuermann Ws Kuetemeyer, 199 P: 
13, 186 Cal. 225; Gates v. Pendleton, 
195 P. 664, 184 Cal. 797; McKay v. 
McKay, 195 P. 385, 184 Cal. 742: Car- 
ter v. Canty, 186 P, 346, 181 Cal. 749; 
Graiatice v. Fresno Glazed Cement 
Pipe; Co, 185 BP: (388, 5 18t “Gal>5505- 
Perera v. Panama-Pacific Internation 
al Exposition Co., 175. P. 454, 179 Cal. 
Gas Anderson v. Wicklefte, 1723-PR, 
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381, 178 Cal. 120; Rauer vy. Hertweck, 
165 P..946,.175 Cal. .278; Stieglitz v. 
wectle; iGo, Pa" 436) 175. Cak SLs" In 
re Caspar’s Wstate, 155 P. 631, 172 
Cal, 147;  O’Connor v.:Mennie, 146 P. 
674, 169 Cal. 217; Davis v. Crump, 123 
P) 294,,.162-Cal. 5133. lawyer v., Los 
Angeles Pac. Co., 118 P. 237, 161 Cal. 
53; Hoff v. Los Angeles- Pacific Co., 
20 PS 6356158) ‘Cal. 596 wHantley..v. 
California) Bridge,.etc., Co., 69 Py 577, 
boreal. 232, 44 LOR AL bo te Goldstone 
&. Merchants’ Ice, etc., Co., 56 P. 776, 
123 Cal. 309; .Warner v. Darrow, 27 
Peo isl Cale S09 Wine. COOk ié\CO; 
v. White Truck & Transfer Co., 
(App.) 13 P.(2d) 549; Magnuson v. 
City of Stockton, 3 P.(2d) 30, 116 Cal. 
App. 532; ScrimsSher v. Reliance Rock 
Co., 2. P.(2d) 862, 116 Cal.App. 500; 
Gammon vy. Wales, 300 P. 988, 115 Cal. 
App. 133; Montanez v. Beard, bay: Ne 
$96, 108 Cal.App. 585; Nicol v. Da- 
vis, 290 P. 114, 107 Cal.App. 26; Dona- 
noo” v. Wevas; 288 PP. 698" .105-Cal. 
App. 705; Robbins v. Southern Pac. 
Co., 283 P. 850, 102 Cal.App. 744; An- 
drew v. Bankers’ & Shippers’ Ins. Co. 
of New) York, asl. 2091.) 101. Cal. 
App. S665 a Knight. vy. Carlin, +281 P. 
712, 101 Cal.App. 453; Bakos v. Shell 
(SO. Of alitornia, 201 Pe. 2d, 94. Cal. 
Apo. 2438 > Paull v.> Johnson, 276. P. 
993, 94 Cal.App. 230; Robertson v. 
Weingart, 267 P. 741, 91 Cal.App. 715; 
Murray v. Southern Pac. Co., 265 P. 
337, 89 Cal.App. 741; Miller v. Cook- 
son, 265 P. 374, 89 Cal.App. 602; Phil- 
lips v. Pacific Electric Ry. Co., 264 
P. 538,’ 89 Cal.App. 122: Barrett_v. 
Gore, 263 P. 564, 88 Cal.App. 372; 
Masero v. Bessolo, 262 P. 61, 87.Cal. 


App. 262; Robbins v. Hercules Gaso- 
line Cc., 251 P. 697, 80 Cal.App. 274; 
Harris vy. Harter, 249 P.-39, 79 Cal. 
App. 190; Southern Pac. Co. v. Swan- 
son; 238 P: 736, 73 Cal. App. 229; Burg. 
Bros. v. Bercut, 238 P. 166, 73. Cal. 
App. 114; Long v. Chronicle Pub. Co., 


228 P. 873, 68 Cal.App. 171; Elder v. 
Rose, 219 P. 74, 63 Cal. App. 545: Hen- 
Jey v. Bursell, 215 P. 114, 61 Cal.App. 
511; Bloom v. Allen, 214 P. 481, 61 
Cal.App. 281; Bush v. Weed Lumber 
Co., 204 P. 24, 55 Cal.App. 588; Burns 
v. Jackson, 200 P. 80, 53 Cal.App. 345; 
Potts v. Mehrmann, 195. P. .941, 50 
Cal. App. 622; Wilson v. Southern Pac, 
hand Co.; (App.) 189 P: 1040: In- re 
Little’s Estate, 189 P. 818, 46 Cal. 
App. 776; Wilson v. Southern Pac. 
Land Co., 189 P. 1040, 46 Cal.App. 738; 
Langan vy. Mariposa Commercial & 
Mining Co., 178 P. 166, 39 Cal.App. 
%71; Mayer v. Anderson, 173 P. 174, 
36 Cal.App. 740; Globe Grain & Mill- 
ing Co. v. Drenth, 171 P. 821, 36 Cal. 
App. 156; Jones v. Mayden, 161 P. 
1000, 32 Cal.App. 23; Teats v. Cald- 
Well) W51-— P6973; 23— CalAppe 206; 
Boyle v. Coast Improvement Co., 151 
Py25, 27 ‘CalApp.’ 7147'- Hill vy, Pa- 
cific Gas & Electric Co., 136 P. 492, 
22 Cal.App. 788; Jones v. Bay Cities 
Blectrie Co., 133 P. 492, 22 Cal.App. 
81; Leitch v. Marx, 131 P. 328) 21 
Cal.App. 208; Marron v. Marron, 125 
P. 914, 19 Cal.App, 326; Mitchell v. 
Brown, 122 P. 426, 18 Cal.App. 117; 
Mckernan v. Los Angeles Gas & Hlec- 
trie’ Co:, 116 P. 677,.16 Cal.App. 280; 
Parsoneves Varsor 115 2.34015 9@al. 
App. 531; Van Lue v. Wahrlich-Cor- 
nett Co., 108 P. 717, 12 Cal.App. 749; 
Paolini v. Fresno Canal & Irrigation 
Co., 97 P. 1130, 9 Cal.App. 1; Archi- 
bald Estate v. Matteson, 90 P. 723, 
5 Cal.App. 441; Doyle v. Eschen, 89 
Ps56, bUCaLADD, Dod. 

Colo.—Mulford v. Nickerson, 2382 
P. 674, 76 Colo. 404; Love v. Cotten, 
LU) Eee OOo COlOY Modes) A Ordley, 
Town of Meeker, 170 P. 955, 64 Colo. 
201; Buffington v. Sussex Real Hs- 
tate & Investment Co., 108 P. 970, 48 
Colo. 1; Denver City Tramway Co. 
v. Wright, 107 P. 1074, 47 Colo. 366; 
Baldwin Star Coal Co. v. Quinn, 105 
P. 1101, 46 Colo. 590. 

Conn.—-Young v. Town of West 
Hartford, 161 A. 523, 115 Conn. 384; 
Carta v. City of Norwalk, 145 A. 158, 
108 Conn. 697; Salvietti v. Gormely, 
134 A. 171, 104 Conn: 741; Fritz v. 
Gaudet, 124 A. 841, 101 Conn. 52; 
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Baggish v. Offengand, 116 A. 614, 97 
Conn. 312; Miranti‘v. Gallo, 113. A. 


888, 96 Conn. 222; Girard v. Gros- 
venordale Co., 74 A. 1126, 83 Conn. 20. 

Idaho.—Scribner v. Boise Payette 
Lumber Co,, 268 P. 19, 46 Idaho 334; 
Porter v. Pincock, 256 P. 93, 44 Idaho 
235; Independent Irr. Co. vy. Baldwin, 
252 P. 489, 43 Idaho 371; McKenna v. 
Grunbaum, 190 P. 919, 33 Idaho 46; 
Culver v. Kehl,, 123; P. 301,:21 Idaho 
595; Mineau v. Imperial Dredge & 
Exploration Co., 114 P. 23, 19 Idaho 
458; McDaniel v. Moore, 112 P. 317, 
19 Idaho 48; Colvin & Rinard v. 
Lyons, 96 P. 572, 15 Idaho 180; Pilmer 
vy. Boise Traction Co.; 94 P.- 432, 14 
Idaho 327, 125 Am.S.R. 161, 15 L.R.A. 
N.S. 254. 

Ky.—Shay v. Richmond, etc., Turn- 
pike Road Co., 1 Bush 108; Gregory 
v. Nesbit, 5 Dana 419. 

Mont.—Park v. Grady, 204 P. 382, 
62 Mont. 246; Lackman y. Simpson, 
129 P. 325, 46 Mont. 518; McAllister 
v. Rocky Fork Coal Co. of Montana, 
123 P. 696, 45 Mont. 433; Stewart v. 
Stone & Webster Engineering Corpo- 
ration, 119 P. 568, 44 Mont. 160; John- 
son v. Butte & Superior Copper Co., 
108 P. 1057, 41 Mont. 158, 48 L.R.A. 
N.S. 938; Roach v. Rutter, 105 P. 555, 
40 Mont. 167. 

Niev.—Crosman y. Southern Pac. 
Co., 194 P. 839, 44 Nev. 286; Su Lee v. 
Peck, 160 P. 18, 40 Nev. 20; Weck v. 
Reno Traction Co., 149 P. 65, 38 Nev. 


2853 McCafferty v. Flinn, 107 P..225, 
32 Nev. 269; Fox v. Myers, 86 P. 793, 
29. Nev. 169. 


N.J.—Barry v. Borden Farm Prod- 
WUCtSUCormwIZ pA oie LOOMIN. J luanw aLOG: 
EFastlack v. Mitten, 162 A. 551, 109 N. 
J.Law 556; Goodyear Tire & Rubber 
Co. v. Gallagher, 158 A. 428, 108 N.J. 
Law 543; Dirk v. Sanitary Const. Co., 
143 A. 322, 105 N.J.Law 232; Iaconio 
v. D’Angelo, 142 A. 46, 104 N.J.Law 
506,..58 A.U.R. 614; Robertson -v. 
Burstein, 141 A. 92, 104 N.J.Law 218 
{rev on other grounds 146 A. 355, 105 
N.J.Law 375, 65 A.L.R. 324]; Ferro 
v. Atlantic City Electric Co., 137 A. 
426, 103 N.J.Law 639; Hunke v. Hun- 
leeye aS Tie yA 4119) tS) Ne Juan. (64555 
Kerner v. Zerr, 135 A. 866, 103 N.J. 
Law 424; Andre v. Mertens, 96 A. 893, 
88 N.J.Law 626; Wilson v. Central 
R. Co. of New Jersey, 96 A. 79, 88 N. 
J.Law 342; Lembeck v. Gerken, 96 A. 
577, 88 N.J.Law 329; Jones v. Public 
Service Ry. Co., 92 A. 397, 86 .N.J.Law 
646; Fox v. Great Atlantic & Pacific 
Tea Co., 87 A. 339, 84 N.J.Law 726; 
Weston Electrical Instrument Co. v. 
Benecke, 82 A. 878, 82 N.J.Law 445, 
Ann.Cas.1913D 11; Van Brunt v. Wie- 
ner, 158A’ 923, 10) N.S. Mise; 298% 
Kalogerakas v. Public Service Co- 
ordinated Transport, 150 A. 574, 8 N. 
J.Mise. 462; Fox v. McCullough-Gen- 
tle Trucking Co., 149 A. 826, 8 N.J. 
Misc. 282; M. Reichman & Son v. 
Public Service Transp. Co., 142 A. 
431,-6 N.J.Misc. 636; Liss v. Public 
Service Ry. Co: 141 A.'i1, 6 N.J.Misc. 
32 

N.Y.—Dzkowski v. Reynoldsville 
Carting Co., 110 N.E. 442, 216 N.Y. 
173; McDonnell _ v. Metropolitan 
Bridge, etc., Co., 102 N.E. 5438, 209 N. 
Y. 106; Kraus v. Birnbaum, 93 N.E. 
474, 200 N.Y. 130; Kirwin v. Ameri- 
ean Lithographic Co., 90 N.E. 945, 197 
IN Yon AL 82 7a Re ALIN Soro lize Loam 
Cas. 650; McNally v. The Pheenix 
Ims. Con e383 UN. De 45387 UNSY:. 3/8 9's 
Cook v. New York Cent. R. Co., 1 Abb. 
Dec. 432, 38 Keyes 476, 3 Transcr.A. 
8; Lombardi v. New York State Rys., 
231 N.Y.S. 306, 224 App.Div. 438; Mel- 
ville v. Minor, 188 N.Y.S. 146, 196 App. 
Div. 921; Hudson Trust Co. v. Ameri- 
can Linseed Co., 180 N.Y.S. 17, 190 
AppDivelecosn (Ohilds: wa" Cy Ey Riley 
Co., 174 N.Y.S. 840, 186 App.Div. 775; 
Metzger v. Adtna Ins. Co., 175 N.Y.S. 
428, 186 App.Div. 627 [rev 125 N.E. 
STA TONEY, 41 Le eIMndy “view Lewy: 
Bros. Realty Co., 170 N.Y.S. 994, 184 
App.Div. 467; Lavin v. Copley Plaza 
Operating Co., PTIMNEYCSS 6087 184 
App.Div. 417; Dick v. Steel & Masonry 
Contracting Co., 138 N.Y.S. 700, 153 
App.Div. 651; Hoover v. Woodruff, 
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138 N.Y:S.° 239, 153 App-Div. 447; 
Flynn v. Judge, 133 N.Y.S. 794, 149 
App.Div. 278; Sheppard v. Brooklyn 
Heights Ru Cou 138i N.YS:> 507) 146 
App.Div. 806; Millman y. Appleton, 
124;/NoY.S.- 482; -139 App :Div. 733% 
Cohen v. Consolidated Gas Co. of 
New York, 121 N.Y.S. 956, 137 App. 
Dive, 213), Lath 196 SNH 111382 02 INe Ys 
578]; Janvey v. Loketz, 106 N.Y.S. 
690, 122 App.Div. 411; Schwarzbaum 
Vie Lnird AvewR- i€os 1660 Niyes ool. 
54 App.Div. 164; Morss v. Osborn, 64 
Barb. 543; Strauss v. Arthur Wolf- 
sohm GCo., 159; NrY:-S. -78, 95° Mise: 172 
Levy v. Horn, 153 N.Y.S. 913, 90 Misc. 
624; Hirsch vy. Lichtenstein, 139 N. 
Y.S. 4, 79 Mise. 31; Leddy v. Carley, 
139 N.Y.S. 227, 78 Mise. 546; Brewster 
v. Interborough Rapid Transit Co., 
123 N.Y.S. 992, 68 Misc. 348; Konigs- 
berg v. Davis, 108 N.Y.S. 595, 57 Misc. 
630; Graff v. Blumberg, 103 N.Y.S. 
184, 53 Misc. 296; Schiller v. Dry 
Dock, ete., R. Co., 56 N.YS. 184, 26 
Mise. 392; Palloceo v. Lehigh Val- 
ley R. Co., 190 N.Y.S. 867; Madine v. 
Schrager, 180 N.Y.S. 442; Cross & 
Beguelin v. Hall, 170 N.Y.S. 64; Rei- 
ter v. Selbstein, 167 N.Y.S. 337; Ikan 
v. Taranto, 161 N.Y.S. 349; Heine v. 
Lange, 161 N.Y.S. 287; Mustavoi v. 
St. John the Baptist Foundation, 158 
Tanner v. Di Blasi, 150 
Epstein v. Hiller, 146 N. 
; Sanacrainte v. Bullymore, 
119 N.Y.S. 44; Jacobs v. F. V. Smith 
Contracting, Co.) ATZeN Ye Sie53 1 cin 
sella v. Gallaher, 111 N.Y.S. 732; Ber- 
lin v. Weir, 108 N.Y.S. 1063. 
Sampson Vl) wackson. Bros: 
Co., 166 S.E. 181, 203 N.C. 413; Tuttle 
Vv. Bell, 165 S.E. 333, 203 N.C. 154; 
Sutton v. Herrin, 163 S.E. 578, 202 N. 
C. 599; Cabe v. Parker-Graham-Sex- 
ton, 162. S.E. 4228, 202 N-<C._ 176s Ale 
mond v. Oceola Mills, 161 S.E. 731, 202 
N.C. 97; Pearson v. Standard Garage 
& Sales Co., 161 S.E. 536, 202 N.C. 14; 
Holton v. Northwestern Oil ©Co., 161 
S.E. 391, 201 N.C. 744; Broadway v. 
Gate City Life Ins. Co., 161 S.E. 71, 
201 N.C. 639; Campbell v. High Point, 
T&D RR. C0.5 159) ‘SSsrs 2, 20a Ne es 
102; Madrin v. Norfolk Southern R. 
Co., 158 S.EB. 483, 200 N.C. 784; Nance 
v. Merchants’ Fertilizer & Phosphate 
Co., 158 S.E. 486, 200 N.C. 702; Smith- 
wick v. Colonial Pine Co., 157 S.E. 
612, 200 N.C. 519; Hill v. Philadel- 
phia Life Ins. Co., 156 S.E. 518, 200 
N.C. 115; Murphy v. Asheville-Knox- 
ville Coach Co., 156 S.E. 550, 200 N. 
C. 92; Nelson v. Jefferson Standard 
Life Ins. Co., 154 S.E. 752,199 N.@. 
443: Smith Vv. Wharton, 154 SH. 12 
199, N.C. 246; Landreth’ v. American 
Equitable Assur. Co. of New York, 
154 S.B. 9, 199 N:C. 181; Morris vy. 
We oo Ss Corporation, 153 S.E. 327, 198 
N.C. 705; Smith v. A®tna Life Ins. 
Co., 152 S.E. 688, 198 N.C. 578; Ram- 
sey v. Carolina-Tennessee Power Cos 
143 S.B. 861, 195 N.C. 788;. Newbern 
vy. Western Union Telegradh Co., 141 
S.B. 592, 195 N.C. 258; Finch v. North 
Carolina R. Co., 141 S.E. 550, 195 N.C. 
190; Cromartie. v. Stone, 140 S.B. 612, 
194 N.C. 663; Gower v. Carter, 139 S. 
Id. 604, 194 N.C. 293; Lilley v. Inter- 
state Cooperage Co., 139 S.E. 369, 194 
IN:C. 32503) Pentuifew: = Parks 238s Su) 
616, 194 N.C. 146, 53 A.L.R. 626; Bar- 
rett v. Seaboard Air Line Ry. Co., 136 
Suey. 5,071.92 IN. Ci 7283 Mattox wiiSeas 
board Ins. Co., 135 S.E. 463, 192 N.C. 
612; Inge v. Seaboard Air Line Ry. 
Co: LSS SB) 522.0192) N. Cks5 22) aiicert 
den 47'S:Ct.) 456; 273 U.S) 753;-( D.Bde 
874]; Boswell v. Whitehead Hosiery 
Walls sS 2 SB OFC) LOM INeCra saor 
Lawshe v. Norfolk-Southern R. Co., 
132 S.E. 160, 191 N.C. 473; Fowler v. 
Champion Fibre Con ast S.B. 380, 191 
N.C. 42; Watts v. Lefier, 130, S.B. 630, 
196 N.C. 722; Fleming v. Holleman, 
U0 SES 71} 190 N.C. 449; Barnes vy. 
Phoenix Utility Coy, 130) (SB tes 190 
N.C. 382; Williams vy. Atlantic Coast 
Mine R.)Co.; 129 SB. 816). 190 N.C! 
366; Godfrey v. Western Carolina 
Power Co., 128 S.H. 485, 190 N.C. 24; 
Ghorley v. Atlanta & C. A. L. Ry. Co., 
127 S.E. 634, 189.N.C..634; Hicks v. 
Southern Ry. Co., 127 S.E. 552, 189 N. 
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ciency,** or, as has sometimes been put, the court j legally draw from it had the case been submitted 


draws every inference of fact which the jury might 


C. 548; Nash v. Royster, 127 S.E. 356, 
189 N.C. 408; Graham v. Sandhill 
Power:Co., 127 S.B. 429, 189 N.C. 381; 
Howell v. Utility Mfg. Co., 126 S.E. 
619, 189 N.C. 275; Davis v. Long, 126 
Sey 321 OLS IRIN. C29). Lindseyn Vv. 
Suncrest Lumber Co., 126 S.E. 174, 
189 N.C. 118; Coley Farming Co. v. 
Seaboard Air Line Ry. Co., 126 S.E. 
167, 189 N.C. 63; Corbitt v. Royer- 
Ferguson Co., 125 S.H. 118, 188 N.C. 
565; Manuel v. Southern R. Co., 125 
Sohal 4S SINC. 555955 Hiainstoni tv: 
Erlanger Cotton Mills Co., 125 S.E. 
124, 188 N.C. 557;> Hanes v. ‘South- 
ern Public Utilities Co., 124 S.E. 866, 
188 N.C. 465; McAllister v. Pryor, 123 
Sas 92= eS TaNEC. Soesw Allene. ‘Garie 
baldi, 123 S.E. 66, 187 N.C. 798; Glad- 
stone v. Swaim, 122 S.E. 755, 187 N. 
C. 712; Montgomery v. Lewis, 122 S. 
E. 374, 187 N.C. 577; Miller v. Cornell- 
Young Co., 122 S.B. 383, 187 N.C. 550; 
Harvey v. Brown, 121 S.E. 626, 187 
N.C. 362; UWinnant v. Tide Water 
Power Co., 121 S.E. 540, 187 N.C. 288; 
Standard Oil Cox wo Bunt, 12 "Sh: 
184, 187 N.C. 157; Mayo v. Martin, 
118 S.E) 830,186 N.C. 1; Craig v. Sun- 
erest Lumber Co., 118 S.E. 8, 185 N.C. 
560; Robertson vy. Aldridge, 116 S.B. 
742, 185 N.C. 292; Gentry v. South- 
ern’ Public Utilities’ Co., 117 S.E. 9, 
185 N.C. 285; Ashford v. Davis, 116 
S.E. 162, 185 N.C. 89; Hines v. Atlan- 
tice Coasty dine UR. Comet LEN Sib ei, 
185 N.C. 72; Combs v. Smethport Ex- 
tract Co.,. 1140837537, 184 N.C. 632; 
Butler v. Holt-Williamson Mfg. Co., 
109 S.E. 559, 182 N.C. 547; Stultz v. 
Thomas, 109 S.E. 361, 182 N.C. 470; 
Transou v. Director General of Rail- 
roads, 109 S.E. 47, 182 N.C. 402; Neu- 
by v. Atlantic Coast Realty Co., 108 
SB. +823, 182 N.C. 845 ‘Blanchard, v: 
Edenton Peanut Co., 108 S5.E. 332, 182 
N.C. 20; Loggins v. Southern Pub- 
lie Utilities Co., 106 S.E. 822, 181 N.C. 
221; Clark, v. Bland, 106 S.E. 491, 181 
N.C. 110; Latham v. Andrews Mfg. 
Co., 105 Sim, 423, 180 N.C) 627; Me- 
Cotter v. Norfolk Southern R. Co., 
100 S.E. 326, 178 N.C. 159; Kearney 
v. Seaboard Air Line Ry. Co., 98 S. 
BetLoe sa Te N. Cy t25 1 aiGoodrieh iv; 
Matthews, 98 S.EH. 529, 177 N.C. 198; 
Krachanake v. Acme Mfg. Co., 95 S.E. 
Sod LT SUING O 243 5,)) RAL 191 8h) 80, 
Ann.Cas.1918F 340; Conrad v. Shu- 
ford, 94 S.E. 424, 174 N.C. 719; Cash- 
well v. Fayetteville Pepsi-Cola Bot- 
Clits iCos Go SiH 901 174 NIC, 324° 
Smith v. Charlotte Electric Ry. Co., 
Oe So., 8250 073 N.C. $489), Tngle 'v. 
Asheville Power & Light Co., 90 S.E. 
958.0 1025 NECs 751 Collins v.- United 
States Casualty Co., 90 S.E. 585, 172 
N.C. 543; Miller v. Mateer, 90 S.E. 
435, 172 N.C. 401; Hopkins v. South- 
ern Ry. Co., 87 S.E. 320, 170 N.C. 485; 
Carmon vy. Dick, 87 S.E. 224, 170 N.C. 
305; Shaw v. North Carolina Public 
Service Corporation, 84 S. E. 1010, 168 
N.C. 611; Gray v. Southern R. Co., 83 
S.E. 849, 167 N.C. 433 [rev on other 
grounds 36 S.Ct. 558, 241 U.S. 333, 60 
L.Ed. 1030]; Christman vy. Hilliard, 
S26. 949, 672 NEC. 4s Tilovid “we 
Southern Ry. Co., 81 S.E. 1003, 166 N. 
C. 24 [aff 36 S.Ct. 210, 239 U.S. 496, 
60 L.Ed. 402]; Moore v. Southern R. 
Corsi S: Be 603), L65) INsC, 439. 51) LR: 
A.N.S. 866; Hodges v. Wilson, 81 S. 
Hr. ye 40,9F1 65. INC. 1323." Brewer) wv. 
Wynne, 79 S.E. 629, 163 N.C. 319, Ann. 
Cas.1915B 319; Lewis v. Norfolk 
Southern R. Co., 79 S.E. 288, 163 N.C. 
33, 47 L.R.A.N.S. 1125; Madry v. 
Moore; 771 S,Es 2417 Let NOs (295; 
Aman v. Rowland Lumber Co., 75 S. 
E. 931, 160 N.C. 369; Kelly v. Yadkin 
River Power Co., 76 S.E. 261, 160 N.C. 
283; Young y. Champion Fibre Co., 
74 S.E. 1051, 159 N.C. 375; Kearney 
v. Seaboard Air Line Ry. Co., 74 S.E. 
593, 158 N.C. 521; Boddie v. Bond, 70 
S.E. 824, 154 N.C. 359; Kime v. South- 
ern Ry. Co., 69 S.E. 264, 153 N.C. 398; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Horne y. Atlantic Coast Line R. Co., 
69 S.K. 132, 153 N.C. 239; Edge v. 
Atlantic Coast Line R. Co., 69 S.E. 
74, 153 N.C. 212; Gaines & Alachua 
County Hospital Ass’n v. Hobbs, 69 
S791 53) (NiCr L885) Dailt vee Day 
lor, 66 S.B. 135, 151 N.C. 284, 28 L. 
R.A.N.S. 949; Settle v. Southern Ry. 
Co., 64 S.E. 759, 150 N.C. 648; Ford 
Ve Stroud. 64° S.B 1.) 1b0SSN C2362); 
Thompson v. Aberdeen & A. R. Co., 62 
S.E. 883, 149 N.C. 155; McCaskill v. 
Walker, 58 S.H. 1078, 145 N.C. 252; 
Biles v. Seaboard Air Line Ry. Co., 
55 S.B. 512, 143 N.C. 78. : : 

Ohio.—Ellis & Morton v. Ohio Life 
Ins., etc., Co., 4 Ohio St. 628, 64 Am.D. 
610. 

Or.—Burton v. Abbett Tinning & 
Roofing Co., 252 P. 973, 120 Or. 536; 
Brady v. Oregon Lumber Co., 243 P. 
96) 1 7TVOr- 18s, 45 A Re 82) lreh 
den 245 P. 732, 118 Or. 15, 45 A.L.R. 
812]; Bergholtz v. Oregon City, 240 
Pp.) 225, 116 Or. 18; State v. Elliott, 
233 P. 867, 113 Or. 632; Saylor v. En- 
terprise Electric Co., 222 P. 304, 223 P. 
725, 110 Or. 231; Wilson v. U. S. Lum- 
ber & Box Co,., 215 P. 491, 108 Or. 
641; Reed v. National Hospital Ass'n, 
PAIN NEA Sip IY RODS) Caialigs Mishen rien ay Ve 
State Industrial Acc. Commission, 
205 P. 984, 104 Or. 452; Johnson v. 
Underwood, 203 P. 879, 102 Or. 680; 
Herrick v. Barzee, 190 P. 141, 96 Or. 
357; Watts v. Spokane, P. & S. Ry. 
Cos I P7901, 688 “Ors, 192° Martie 
Point Transp. Co. v. Port of Coquille 
River, 168 P. 625, 86 Or. 311; Corby 
Ver LU, ACGME eo oO sania EO one ec On, 
Thienes v. Francis, 138 P. 490, 69 Or. 
165; Harrison.v. Birrell, 115 P. 141, 
58 Or. 410; Palmer v. Portland Ry., 
Light & Power Co.,-108 P. 211, 56 Or. 
262; Patty v. Salem Flouring Mills 
Gos, (SPs 521 5 96, e106. oenOrs 300 
frehi saddens (1000-2. 293815. Putnam, wv. 
Stalker, 91° BY 3635-50) Or 210: Invre 
Morgan, 77 P. 608, 78 P. 1029, 46 Or. 
233 


Pa.—Meitzner v. Baltimore & O. R. 
COonw8 Al 4345°224 Pa. 352; Lerdue rv: 
Taylor, 23 A. 317, 146. Pa. 163; Miller 
v. Bealer, 100 Pa. 5838; Maynes v. 
Atwater, 88 Pa. 496; Hause v. Le- 
high Valley Transit Co., 38 Pa.Super. 
614; American Mfg. Co. v. S. Mor- 
gan 7 Smithy iCo.. 33) Pa Super; 469; 
Bellman v. Pittsburg & A. V. Ry. Co., 
31 Pa.Super. 389; Kaufman v. Abeles, 
11 Pa.Super. 616. 

R.I.—Mortinezi v. Societa Di M. 
Saccorso Neo Sicilia, 144 A. 672; W. 
P. Hamblin, Ine., v. Newark Fire Ins. 
Co., 139 A. 212, 48 R.I. 473. 

S.C.—Pinson v. Southern Ry., Car- 
oun Division, 67 S.E. 464, 85 S.C. 

oo. 

Utah.—Barlow v. Salt Lake & U. R. 
Co., 194 P. 665, 57 Utah 312; Valio- 
tis v. Utah-Apex Mining Co., 184 P. 
802, 55 Utah 151; Dunn v. Salt Lake 
SiO GRY COntOL PB. 979 s4%auitahen sigs 
Smith v. Columbus Buggy Co., 123 
P. 580, 40 Utah 580. 

Wash.—Heath v. Wylie, 186 P. 313, 
109 Wash. 861; South v. Seattle, P. 
A. & W. Ry. Co., 168 P. 896, 99 Wash. 
51; Hull v. Davenport, 159 P. 1072, 
93 Wash. 16; Brown v. Hayes, 159 P. 
89, 92 Wash. 300; Hillebrant v. Manz, 
128 P. 892, 71 Wash. 250; Valentine v. 
Northern Pac. Ry. Co., 126 P. 99, 70 
Wash. 95; Morris v. Seattle, R. & S. 
Ry, -Go,,4 2050? d 34,066) Washi 691: 
Fluhart v. Seattle Electric Co., 118 
Pp. bi) 6b) Wash, 291, fatt 124.P) a 27. 
69 Wash. 698]; Young v. Aloha Lum- 
ber Co., 116 P. 4, 68 Wash. 600; Mc- 
tee v. Reese, 114 P. 184, 62 Wash. 
562. 

Wis.—Geffert v. Kayser, 192 N.W. 
26, 179 Wis. 571; Friedrich v. Boul- 
ton, 159 N.W. 8038, 164 Wis. 526; Ma- 
har v. Montello Granite Co., 130 N.W. 
949, 146 Wis. 46; Imhoff v. Chicago, 
etc., R. ‘Co., 22 Wis. 681. 

. “In considering such evidence, ev- 


to them;*® and the court gives plaintiff the benefit 


ery reasonable intendment, and every 
fair and, legitimate inference which 
can arise therefrom, must be made in 
favor of the plaintiff.” Brady v. Ore- 
gon Lumber Co., 243 P. 96, 97, 117 Or. 
188, 45 AVL RR. SlL2 ireh? ‘den 24522. 
W2y us Or do, -4> CAME TER. oltai|. 
“Byvery inference that may be fairly « 
drawn from all of the evidence must 
be viewed in the light most favorable 
to the plaintiff’s claim.” Knight v. 
ieee 281 Po 712). 73, 101 -CalvApp: 


“BWvery favorable inference fairly 
deducible from the evidence produced 
must be considered as facts proved 
in favor of the plaintiff.” Lassen v. 
Southern Pac. Co., 159 P. 143, 144, 173 
Calan. 

“very favorable inference fairly 
deducible and every favorable pre- 
sumption fairly arising from the evi- 
dence adduced muSt be considered as 
facts proved in favor of the plaintiff.” 
Scrimsher v. Reliance Rock Co., 2 P. 
(2d) 862, 863, 116 Cal.App. 500; Rob- 
bins v. Southern Pac. Co., 283 P. 850, 
853, 102 Cal.App. 744; Andrews v. 
Bankers’ & Shippers’ Ins. Co. of New 
York, 281 P. 1091, 101 Cal.App. 566; 
Kleist v. WPriem, 196:)P) 72,517 Cal: 
App. 82; Wilson v. Southern Pac. 
Land Co., 189 P. 1040, 46 Cal.App. 
738 (the last three of which are to 
the same effect). ‘ 

[a] Tllustration.—Although de- 
fendant to a suit for injuries result- 
ing from a fall into an excavation in 
the sidewalk is presumed to have ob- 
tained a permit required before he 
could lawfully excavate, yet, in view 
of testimony that the accident oc- 
curred at night, that it was very 
dark at the place of the accident, that 
no barriers were installed, that no 
signal lights were in place, and that 
no guard was on duty, it may rea- 
sonably be inferred that the work 
was not done in the manner desig- 
nated in the permit. Robbins v. Her- 
cules Gasoline Co., 251 P. 697, 80 Cal. 
App. 271. 

[b] Court must give plaintiff ‘the 
benefit of every favorable inference 
fairly deducible from the evidence, 
and every favorable presumption fair- 
ly arising from it.” Montanez vy. 
Beard, 291 P. 896, 108 Cal.App. 585. 

[e] Inferences deducible.—Only 
those reasonable inferences fairly de- 
ducible from the evidence which are 
most favorable to plaintiff. Reaugh 
v. Cudahy Packing Co., 208 P. 125, 189 
Cal., 335. : 

[ad] Limitation of rule.-—The rule 
that the court must, on motion for 
nonsuit, indulge every fair intend- 
ment that can be drawn from plain- 
tiff’s testimony does not mean such 
court must surrender its right to es- 
timate the weight and sufficiency of 
the evidence taken as a whole, or to 
determine whether giving to such ev- 
idence such fair and reasonable in- 
tendment it is sufficient to support 
plaintiff’s case. Gaschlin v. Sierra, 
191 P. 550, 48 Cal.App. 53. 

[e] “Legitimate inferences” are 
those inferences that necessarily fol- 
low from certain evidence—legal in- 
ferences that are reasonably and le- 
gally to be drawn from the evidence. 
In re Little’s Estate, 189 P, 818, 46 
Cal.App. 776. 


84. McGregor v. Wright, 3 P.(2d) 
624, 117 Cal.App. 186. 
85. Idaho.—First Nat. Bank v. 


Stringfield, 235 P. 897, 40 Idaho 587; 
Young v. Washington Water Power 
Co., 228 P. 323, 39 Idaho 539; Coulson 
v. Aberdeen-Springfield Canal Co., 227 
P. 29, 39 Idaho 320; Schleiff v. Mc- 
Donald, 216 P. 1044, 37 Idaho 423; 
Brauner v. Snell, 205 P. 558, 35 Idaho 
243; Testo v. Oregon-Washington R. 
& Nav. Co., 203 P. 1065, 34 Idaho 765; 
Marshall v. Gilster, 201 P. 711, 34 
Idaho 420; Donovan v. Boise City, 


> 


§§ 400-403] 


of all presumptions arising from the evidence.**® 
However, the rules applicable to motions for nonsuits 
do not require courts to put themselves in incon- 
gruous positions in order to hold a case in court.’* 
So it is not. incumbent on the court to give to plain- 
tiff’s evidence the greatest possible weight,** but it 
must be established fairly to both sides.*® 

[§ 401] f. Introduction of Evidence after Motion. 
After motion made, the court may in its diseretion 
permit plaintiff to introduce further evidence before 
passing on the motion,®°® and usually does so as a 
matter of course,®! and if evidence covering the 
deficiency in proof is introduced by either side be- 
fore the trial closes, the right to the nonsuit is lost.°? 
When the statute of limitations would be a bar to 
a new action, refusal of the court to permit plain- 
tiff to adduce additional evidence is error.°? Such 
refusal is likewise error where to allow the produe- 
tion of additional evidence would occasion no un- 
reasonable delay or interfere with the trial.°* 

[§ 402] g. Right to Argument of Motion. The 
court is not required to hear argument upon a motion 
for a nonsuit;°* it may deny to defendant’s counsel 
the privilege of arguing his motion for a nonsuit.®°® 
Whether the court will excuse the jury while defend- 


“471 P. 670, 31 Idaho 324. 
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Co., 98 P. 274, 33 Utah 156, 13 L.R.A. 
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ant moves for a nonsuit is within the sound disere- 
tion of the trial judge.®7 

[§ 403] h. When Granted cr Refused®*--(1) In 
General. Motions for nonsuit should be considered 
with great caution.°® They are granted only in a 
clear case.! And if there is any doubt the motion 
should be denied.2 However, to avoid a nonsuit 
the evidence of plaintiff must be sufficient to raise 
more than a mere surmise or conjecture that the fact 
is as alleged.* There must be competent testimony 
fairly tending to prove affirmatively the allega- 
tions of the complaint,* and such that a rational, 
well-constructed mind can reasonably draw from 
it the conclusion that the fact exists;®> and, un- 
less the evidence tends reasonably to show all the 
facts to be as plaintiff has alleged in his complaint, 
as essential to his right to recover in the action, it 
should be dismissed on motion therefor.® -So, if 
plaintiff fails to make his case certain the suit will 
be dismissed.? However, plaintiff cannot be non- 
suited on any theory involving the establishment 
of a certain fact® unless the evidence is conelu- 
sive® or the fact admitted.1° A motion for non- 
suit should never be granted unless, as a matter 
of law, recovery cannot be had upon any view of 


Mont. 505; Flynn v. Poindexter & 


Ky.—Curle v. Beers, 3 J.J.Marsh. | N.S. 1074. Orr Livestock Co., 207 P. 341, 63 Mont. 
170. 95. Courviosier v. Burger, 215 P.|337; Park v. Grady, 204 P. 382, 62 
Mo.—Lee v. Publishers, George | 93, 61 Cal.App. 470. Mont. 246; Smith v. Wharton, 154 S. 


96. 


Smith v. Salis- 


Knapp & Co., 38 S.W. 1107, 137 Mo. 
N.C.—Daniel v. Atlantic Coast Line 
RCo: 48. Sib.. 816,136, N.C: 517, 67 
L.R.A. 455. 

Or.—Vanbebber v. Plunkett, 38 P. 
707, 26 Or, 562; 27 L.R.A.. 811; Brown 
v. Oregon Lumber Co., 33 P. 557, 24 
(Ori 315, 

Pa.—Jones v. Bland, 9 A. 275, 116 
Pa. 190; American Mfg. Co. v. S. Mor- 
gan Smith Co., 83 Pa.Super. 469; 
Bellman v. Pittsburgh, -ete;, R. Co., 
31 Pa.Super. 389; Black v. Barr, 14 
Pa.Super. 98. 

86. Cal.—Davis v. Crump, 123 P. 
294, 162 Cal. 513; Barrett v. Gore, 263 
P.' 564, 88 Cal.App.. 372; Wilson v. 
Southern Pac. Land Co., 189 P. 1040, 
46 Cal.App. 738; Butler v. Solano 
Land Co., 188 P. 1019, 46 Cal.App. 171; 
Paolini v. Fresno Canal & Irrigation 
Co. oF. 1130, oO Cal: App. 4: 

Colo.—Buffington v. Sussex Real 
Estate & Investment Co., 108 P. 970, 
48 Colo. 1. 

Nev.—Crosman v. Southern Pac. 
Co., 194 P. 839, 44 Nev. 286; McCaf- 
ferty v. Flinn, 107 P. 225, 32 Nev. 269. 

N.Y.—Dick v. Steel & Masonry Con- 
tracting Co., 138 N.Y.S. 700, 153 App. 
Div. 651. 

Wis.—Mahar v. Montello Granite 
Co., 130 N.W, 949, 146 Wis. 46. 


87. Anchéster v. Keck, (Cal.) 4 P. 
(2a) 934. 
fa] “Courts will not give a strain- 


ed or unnatural construction to lan- 
guage or conduct or distort the or- 
derly laws of sequences or the logic 
~of a given situation to force an un- 
natural result.” Anchester vy. Keck, 
(Cal.) 4 P.(2d) 934, 937. 

88. Rosada v. Ponce Ry. & Light 
‘Co., 18 Porto Rico 593. 

89. Rosada v. Ponce Ry. & Light 
(Co., supra. 

90. Featherston v. Wilson, 31 S.E. 
$43,° 123 N:C. 623. 

{a] In California it is error to re- 
fuse to permit plaintiff to supply the 
missing evidence and after such re- 
fusal to grant the motion. Sferlazzo 
ve Oliphant, 140 P. 289, 24 Cal.App. 


91. McColgan v. McKay, 25 Ga. 
‘631. 
92. Thall v. W. H. McElwain Co., 


4127 A: 874, 81 N.H. 396: 

93. Low v. Warden, 11 P. 350, 70 
Cal. -19. 

94, Gesas v. Oregon Short Line’R. 


Hull v. Seattle, R. & S. Ry. 
Co., 110 P. 804, 60 Wash. 162. 

[a] If court is satisfied that the 
case made is one that must be sub- 
mitted to the jury in, any event, it 
can without error announce this fact 
to counsel and refuse to hear argu- 
ment upon the question. Hull v. Se- 
attle, R. & -S. Ry. Co., 110 P. 804, 60 
Wash. 162. 

97. Courviosier v. Burger, 215 P. 
93, 61 Cal.App. 470. 

98. Error to grant nonsuit when 
grounds therefor not stated in motion 
see supra § 393 note 89 [a] (3). 

Variance between pleading and 
proof as ground for nonsuit see Dis- 
missal and Nonsuit § 107 text and 
notes 1-6. 

99. Goodstein v. Silver Plume 
Mines Co., 245 P. 714, 79 Colo. 269; 
Rosada v. Ponce Ry. & Light Co., 
18 Porto Rico 593; Rogers v. Madden, 
PSYSieiss S21) 

[a] Trial coyrts should act cau- 
tiously, and carefully scrutinize evi- 
dence before granting nonsuit. Good- 
stein v. Silver Plume Mines Co., 245 P. 
714,79 Colo: 269. 

1. Rhoads v. Herbert, 148 A. 693, 
298 Pa. 522; Petres v. Alexy, 157 A. 
624, 104 Pa.Super. 93; Rosada v. 
ne Ry. & Light Co., 18 Porto Rico 

[a] That is, “when it is incon- 
ceivable on any reasonable hypothesis 
that a mind desiring solely to reach a 
just and proper conclusion in accord- 
ance with the relevant governing 
principles of law, after viewing the 
evidence in the light most advanta- 


_geous to plaintiff, could determine in 


his favor the controlling issue involv- 
ed.” Jester v. Philadelphia, B. & W. 
Re CO, 09 CAL 745 26. Pas l0y 13 
[quot Petres v. Alexy, 157 A. 624, 104 
Pa.Super. 93]. 

2. Barrett v. Gore, 263 P. 564, 88 
Cal.App. 372; Elder v. Rose, 219 P. 
74, 63 Cal.App. 545; Bush v. Weed 
Lumber Co., 204 P. 24, 55 Cal.App. 
588; Paulsen v. Rourke, 145 P. 711, 
26 Colo.App. 488. 

8. Scheuermann v. Kuetemeyer, 
Ieee SL Gsoms LENS OFY BECP AGIOS 5 Fh aphateniauy Banat 
don ietesy Bank: (20 PB. 21100; 192) (Cal. 
14, 27 Am.S.R. 82,14 L.R.A. 320; Cur- 
ry v. Williams, 293 P. 623, 109 Cal. 
App. 649; Hercules Oil Refining Co. 
v. Hocknell, 91 P. 341, 5 Cal.App. 702; 
Kruck v. Connecticut Co., 80 A. 162, 
84 Conn. 401; Green v. Milwaukee 
Mechanics 7 ins, CO;, 200 ce oL0, 11 


B12, 199 INC. 246; 
bury & S.oRy. Co...7 TiS hee9665 NE ZENE 
Covw2gs Cox v. High -Point, Ri Al SS. 
Re Con M61 SEB 1S 3" VETIN-G,. sabes 
State Bank of New Salem vy. Bismarck 
Elevator & Investment Co., 153 N.W. 
459, 31 N.D. 102 [fol Hollandsworth- ' 
Hart Lumber Co. v. Bismarck Ele- 
vator & Investment Co., 153 N.W. 461, 
31 N.D. 107]; Holmberg v. Jacobs, 
res P. 284, 77 Or. 246, Ann.Cas.1917D 

[a] What constitutes conjecture. 
—‘If such conclusion be equally con- 
sonant with the truth of the allega- 
tions, and with some other theories 
inconsistent therewith, it then be- 
comes a matter of mere conjecture.” 
Park v. Grady, 204 P. 382, 384, 62 
Mont. 246. 

4. Flynn v. Poindexter & Orr Live- 
stock. €o.; 207 P. 341,.63 Mont, 337; 
Seas v. Grady, 204 P. 382, 62 Mont. 

“Competent evidence must be pro- 
duced of all facts necessary to a re- 
covery upon which the jury can base 
a reasonably reliable conclusion.” 
Flynn v. Poindexter & Orr Livestock 
Co., 207 P. 341, 348, 63 Mont. 337. 

5. Scheuermann v. Kuetemeyer, 
199.P.. 13, 186 Cal.; 225; Janin :v. luon- 
don, ete., Bank, 27 P. 1100, 92 Cal. 
14, 27 Am.S.R. 82, 14 L.R.A. 320; Cur- 
ry v. Williams, 293 P. 623, 109 Cal. 
App. 649; Hercules Oil Refining Co. v. 
Hocknell, 91 Ps 341, 56..Cal.App.- 702% 

{a] But where the evidence is 
such that a rational, well-constructed 
mind can reasonably draw from it 
the conclusion that the fact exists 
it is a sufficient answer to a motion 
for a nonsuit. Scheuermann v. Kuet- 
emeyer, 199 P: 13; 186: Cal,.225: 

6. Smith v. Wharton, 154 S.E. 12, 
199. N.C. 246. 

7. Mitchell v. Murphy, 60 So. 677, 
131 La. 1040; McQueen v. Flasdick- 
Black Land & Lumber Co., 58 So. 886, 
130 La. 1071. 

fa] Ilustration.—Where plaintiff 
proceeds under Act (1908) No. 38 to 
establish title to real estate where 
none of the parties are in actual pos- 
session, and neither plaintiff nor de- 
fendant show title, a judgment of 
nonsuit will be ordered. McQueen v, 
Flasdick-Black Land & Lumber Co., 
58 So. 886, 130) La. Ovi 

8. Vidal v. Town of Errol, (N.H.) 
162 A. 232. 

9. Vidal v. Town of Errol, supra. 

10. Vidal v. Town of Errol, supra. 
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the evidence whieh the jury would be warranted 
If, upon any construction which the ° 


in taking.*! 
jury is authorized to put upon the 


any inference they are authorized to draw from it, 


plaintiff is entitled to recover, the 
denied.” 


The circumstances under which a nonsuit will be 
granted for insufficiency of evidence have been 


11. 


Johnson v. Herring, 300 P. 535, { 
89 Mont. 420; 


Boyd v. Great North- 
ern Ry. Co., 274 P. 293, 84 Mont. 84; 
Park v. Grady, 204 P. 382, 62 Mont. 
246; Loudon v. Scott, 194 P. 488, 58 
Mont. 645, 12 A.L.R. 1487; Morelli 
WaewOlivs Ho LOS OO. wel Olnde ss ones 
Mont. 3866; McNally vy. Phoenix Ins. 
Co; 33 N.E. 475, 137 N.Y. 389; Do- 
murat v. Oregon-Washington a8 & 
Navigation Co., 134 P. 313, 66 Or. 135; 
Woods v. Wikstrom, 135 P. 192, 67 
Or. 581. 

12. Ga.—cCochrell v. Langley Mfg. 
Com GavSH 2445) Ga.App.y elt; Pen- 
dleton Bros. v. Atlantic Lumber Co., 
60 S.E. 377, 3 Ga.App. 714. 

Idaho.—Adams v. Bunker Hill, etc., 
Min. Co., 89 P. 624, 12 Idaho 637, 11 
L.R.A.N.S. 844. 

N.Y.—Lombardi v. New York State 
IRS ole ON Vass 13.06; 224, AppiDiv. 
438. 


' N.C.—Moore v. Lafayette Life Ins. 
COLL ToS D&O LISINAC, os Mull- 
inax v. Western Union Telegraph Cos 
TOS BO Soy LD On UN. Ca soadls 

Can==G. VEY SRI WRE ov. 
[1929] 4 Dom.L..R. 1071. 

13. Alaska.——De Blondeau v. Faulk- 
ner, 5 Alaska 55. 

Cal. —In re Morey, 82 P. 57, 147 Cal. 


Anweiler, 


495; Harney v. McLeran, 4 P. 884, 
66 Cal. 34; Ensminger v. McIntire, 
23 Cal. 593; Ringgold v. Haven & 
Livingston, 1 Cal. 108. 
Colo.—Rensberger v. Britton. ahs 125 
380, 31 Colo. 79; Denver, etc., R. Co. 


v. Costes, 28 P. 1129, iL Pees £3306) 

Del.—Baker vy. Johnson, 42 A, 449, 
16 Del. 219. 

Ga.—Kirk v. Kirk, 50 S.E. 928, 123 
Ga. 104; Hood vy. Hendrickson, 50 S. 
BH. 994, 122 Ga. 795; Evans v. J. S. 
Schofield’s Sons Co., 48 S.E. 358, 120 
Ga. 961; Sibley v. Carmichael, 48 S.E. 
389, 120) Ga, 904; Barnes v. Carter, 
48 S.B. 387, 120 Ga. "895; Blackstock 
vy. Southern R. CO4) 47 S.B. 902, 120 
Ga. 414; Ritter v. Fagan, 47 S.E. 188, 
119 Ga. 848; Payne v. Atlanta’ Consol. 
St. R. Co., 32 S:H. 650, 105 Ga. 848; 
Baker v. Tillman, 11 S.F. 355, 84 Ga. 
401; Jackson v. Scroggin, 42 Ga. 183. 

Idaho.—Lalande v. McDonald, 13 P. 
347, 2 Idaho (Hasb.) 307. -~ 

Ky.—Gregory v. Nesbit, 5 Dana 419. 

La.—Richard v. Bergeron, 5 So. 15, 
40 La.Ann. 717; Van Wick v. Rist, 
14 La.Ann. 56; Turner v. Lockwood, 
4 Rob. 444; Hervy v. Russell, 3 Mart. 
N.S. 59; Foster v. Randolph, 2 Mart. 


N.S. 495. 
Me.—Prescott v. Hobbs, a Me. 345; 
Head v. Sleeper, 20 Me. 31 
Mass.—Wentworth v. asnerd 4 
Cush. 414. 
Minn.—Searles vy. Thompson, 18 
Minn. 316. 
. Mo.—Mt. Vernon Bank vy. Porter, 
49 S.W. 982, 148 Mo. 176; State v. 
Devitt, 17 S.W. 900, 107 Mo. 573, 28 
Am.S.R. 440; Ryan v. Spalding, 40 
Mo. 165. ; 
Mont.—Lee v. Stockmen’s Nat. 


Bank of Hardin, 207 P. 623, 63 Mont. 
262; McIntyre v. Northern Pac. Ry. 
Co., 180 P. 971, 56 Mont. 43; Briggs 
Ve Collins, 741 ye 3s0i027, Mont: 405; 
Nev.—Crosman vy. Southern Pac. 
Co., 194 P. 839, 44 Nev. 286; Burns v. 
Rodefer, 15 Nev. 59. 
N.H.—Bailey v. Kimball, 26 N.H. 
35) ths 
N.J.—Rosengarten Vie Delaware, 
OUCr Even Or, eV An OOser ide UNed. Wiaiwye i bie 
U. S. Fidelity, ete., Co. v. Donnelly, 
54 A. 457, 68 N.J.Law 654. 
N.Y.—Krower v. Reynolds, 1 N.E. 
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evidence, or by 


motion must be 


[§ 403. | 


variously held to be: Where plaintiff does not prove 
a sufficient case to go to the jury;'* where he fails 
to make out a prima facie case;'* where there is 2 
failure of proof;'® where there is no proof to sup- 
port the issue;'® 


where only plaintitf introduces 


proof and it is deemed incompetent to maintain the 


action ;1* 


775, 99 N.Y. 245; Smith v. Sanger, 3 
Barb. 360 [rev on other grounds 4 N. 
Y. 577]; Tucker v. Tucker, 18 N.Y. 
S629) 63 Hun 635; Martin v. Crehan, 
15 N.Y.S. 449, 61 Hun 619; Baldwin 
v. Rood, 1 N.Y.S. 713, 49 Hun 605; 
Fox. v. | Decker, 3°.’ Di iSmith, 150; 
Winfield v. Cauchois, 57 N.Y.S. 7638, 
27 Mise. 773; Burbridge v. Kilgannon, 
35 N.Y.S. 1022, 14 Mise. 450; Regulus 
Cigar Co. v. Flannery, 105 N.Y.S. 95; 
Dixon v. Marlow, 104 N.Y.S. 762; Tal- 
New York Contracting Co., 104 
723; McKee v. Owen, 104 N.Y. 
S. 373; Pearsall v. New York Min., 
etc., Co., 90 N.Y.S. 380; Van Wormer 
v. Albany, 18 Wend. 169. 

Ohio.—FEllis & Morton v. Ohio L. 
Lead ete., Co., 4 Ohio St. 628, 64 Am.D. 
1 


Or.—Merrill v. Missouri Bridge & 
Iron Co., 140 Pi 439, 69 Or. 585; Do- 
murat v. Oregon-Washington R. & 
Navigation ‘Cor, 134" By “3135 166 ‘Or: 
135. 

Pa.—Sternbergh v. Chickies Iron 
Col, 26-A. 812, 156 Pa. 34% Maguire 
v. Price, 25 A. 828, 155 Pa. 60; Hoimes 
Vv. Tyson, 23 “Ay boa t47 Pal’ 30d,ed-o 
L.R.A. 209. 

S;Gs F : é 
30, Sabi p48 9 eb S Ge 24enn Melle. Ve 
Charleston, ete, RCon tl SE. og: 
33 S.C. 198; Sanders v. Etiwan Phos- 
phate Co., 19 S.C. 510. 

Wash. T.—Tolmie v. Dean, 1 Wash. 
Tar4.6. 


Wis.—Hoeflinger v. Stafford, 38 
Wis. 391; Gardinier v. Otis, 13 Wis. 
460; Woodward  v. McReynolds, 2 
Pinn. 268, 1 Chandl. 244. 

Can.—Shilson v. Northern Ontario 
Light and Power Co., 59 Can.S.C. 443. 
peel ahecarizerd v. Heynen, 24 Man. 

46 

Ont.—Re Johnson,, 18 Ont.L. 248, 
PZ" Oni. West (Ose ool. 

[a] Statute construed. — Rev. 
Codes § 6714 subd 5, providing that a 
court may dismiss an action or grant 
a nonsuit upon motion of defendant, 
“when upon the trial the plaintiff 
fails to prove a sufficient case for the 
jury,” in view of other subdivisions 
of the same section, authorizing court 
to withdraw case from the jury if 
plaintiff fails to produce any evidence, 
refers to a case where there iS some 
evidence in support of the complaint 
but the evidence is legally insufficient 
to sustain a verdict, and this insuffi- 
ciency may arise from the inherent 
weakness of the testimony itself. 
McIntyre v. Northern Pac. Ry. Co., 
180 P. 971, 56 Mont. 43. 

14. Cal.—Curry v. Williams, 293 P. 
623, 109 Cal.App. 649. 

Conn.—Di Biase v. Garnsey, 133 A. 
669, 104 Conn. 447; Bennett v. Agri- 
cultural Ins. Co., 51 Conn. 504. 

Ga.—Peek v. Irwin, 139 S.E. 
Ga. 450; Copeland vy. Jordan, 95 S.E. 
13, 147 Ga. 601;, Perkins v. West, 92 
S.E. 27%, 146 Ga. 751; Richardson v. 
Hames, 8) (S.H. 126, 1438) Ga, 299. 
Guestivas Dymer Ss 1 Vsutoyeieo, 4) Gas 
402; Mizell & Bro. v. Satilla Turpen- 
tine. Co., 78 S.E. 335, 140 Ga. 46; Zip- 
perer v. Savannah, 57 S.E. 311, 128 
Ga. 135; Barnes v. Carter, 48 S.E. 387, 
120 Ga. 895; Kaylor v. Carrollton 
Bank, 141 S.E. 422, 37 Ga.App. 664; 
Reid, Va Tysons 0 le S.By 066,) Lo) Gar 
App. 677; Shore v. Brown, 91 °S.E. 909, 


lon vy. 
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19 Ga. App. 476; Norwich. Union Fire 
Ins. Society v. Bainbridge Grocery 
Co., 91 S.E. 235, 19 Ga.App. 171; Gay 
Vv. Peake, 63 S.E. 650, 5 Ga. App. 583. 


dence that he is not entitled to recover; 


where it appears on plaintiff’s own evi- 


18 where 


Idaho.—Munn v. Twin Falis Canal 
Co., 252 P. 865, 43 Idaho 198. 

RS Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 
110 A. 419, 43 R.I. 88. 

15. Collelli v. Turner + L3Se NAYES? 
900, 154 App.Div. 218 [aff 109 N.E. 83, 
215 ANY 67 Dl 


16. Tison v. Yawn, 15 Ga. 491, 60 
Am.D. 708. 

17. Perley v. Little, 3 Me. 97. 

18. Cal.—Goldstone v. Merchants” 
Tee ete., Co.256 BP. 776; 123 Cal. -625; 
McQuilken y. Central Pac. R. Co., 50 


Calrk., 

Conn.—Beckwith v. Farmington, 59 
A. 43, 77,Conn. 318; Wallingford v- 
Hall, 30 A. 47, 64 Conn. 426. But see 
Baggish v. Offengand, 116 A. 614, 97 
Conn. 312 (holding that, where plain- 
tiff established a prima facie case on 
the issues as to which he had the 
burden of proof, but his evidence es- 
tablished a defense affirmatively al- 
leged by defendant, the court could 
not, for that reason, grant a nonsuit). 


Ga. EN Sic wdiaso 
Co., 48 S.E. 358, 120 Ga. 961; Evans 
v. Josephine Mills, 46 S.E. 674, 119 
Ga. 448; Smith v. Central R., etc., 
Cor LO) Sa i, 82) Gas SObai Names 
v. Martin, 153 S.E. 440, 41 Ga.App. 
453; Zachry v. City of Madison, 89 S. 
BH. 594, 18 Ga.App. 490; Donaldson v. 
Marsh Cypress Co., 70 S.E. 1121, 9 Ga. 
App. 267; McCook v. Dublin, ete., R. 
Co., 58 S.E. 491, 2 Ga.App. 374. 

Iowa.—Edwards vy. Louisa County, 
56 N.W. 656, 89 Iowa 499; Osgood -v. 
Bauder, 47 N.W. 1001, 82 Towa 171. 

Me.—Bryant v. Great Northern 
Paper Co., 68 A. 379, 103 Me. 32. 

Mont.—Roach v. Rutter, 105 P. 555, 
40 Mont. 167; Cummings v. Helena, 
etc., Smelting, etc., Co., 68 P. 852, 26 
Mont. 434. 

N.Y.—Bishop v. Goshen, 10 N-Y.St. 
401, 45 Hun 592 [aff 24 N.B. 720, 120 
Noy. 337 15> Carpenter? Vous mith, eeLo 
Barb. 663; Chapman vy. George, R. 
Read Co., 144 N.Y.S. 412, 88 Misc. 16. 

N.C.—Brown v. Burlington Hotel 
peices 16) SUB 1735, . 202 5NG 


Or.—Blackburn vy. Southern Pac. 
Comb 2255 04 Open lide 

Pa.—Felski v. Zeidman, ig6 A. 794, 
281 ‘Pa. 419; Smith v. Cohn, 32 A. 565, 
170 Pa. 132; Wissahickon Mut. F. Ins. 
eee v. Wannemacher, 15 Pa.Super. 

8.C.—Vermillion v. Woman’s Col- 
lege of Due West, 88 S.E.*649, 104 S.C. 
197; Love v. Hadden, 5 S.C.L. 169. 

Wash.—Easter v. Hall, 40 P. 728, 12 
Wash. 160; Sayward v. Carlson, 23 B. 
830, 1 Wash. 29. 

Wis.—Wheeler v. Meriden Cutlery 

0., 23 Wis. 584. 


Man.—Freedman vy. Winnipeg, 29 
Man. 134. 
[a] In such case the evidence in 


support of the defense must be open 
to no other reasonable inference than 
the truth of the essential elements of 
fact constituting the defense. Ver-- 
million v. Woman’s College of Due 
West, 88.S.E. 649, 104 S.C. 197. 

[b] Rule held inapplicable.— 
Where plaintiff, on cross-examination, 
does not alter in any material respect 
the testimony on direct examination, 
the rule that where plaintiff proves 
every fact essential 19 his cause of 
action, but on cross-examination es- 
tablishes the existence of undisputed 
defensive facts, a nonsuit should be 
granted, is inapplicable. White v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—§ 403) 


plaintiff’s right to recover is disproved by the estab- 
lishment of the existence of other undisputed de- 
fensive facts, which show that he is not entitled to 
where on the whole evidence in the 
ease, the jury must necessarily return a verdict for 
defendant ;*° where, admitting all the facts proved 
and all the reasonable deductions therefrom, plain- 
where the evidence for 
plaintiff does not authorize a recovery;?? 
the evidence will not support a verdict in favor 
where the evidence will not sustain 
a finding for plaintiff;*+ when there is no evidence 
essential to the plain- 
right to recover;*° where the party having the 


a verdict ;19 


tiff ought not to reeover;?! 


of plaintiff ;?* 


to support a finding which is 
tiff’s 


Seaboard Air Line Ry., 80 S.B. 667, 14 
‘Ga.App. 139. 

[ec] Where from unquestioned 
facts it is evident that plaintiff’s ac- 
tion cannot be maintained, it is proper 
for the justice to direct a nonsuit. 
Bryant v. Great Northern Paper Co., 
68 A. 379, 103 Me-32. 

[d] Whenever plaintiff's evidence 
conclusively establishes defense the 
court may direct a judgment by way 
of nonsuit. Goldstone v. Merchants’ 
Teewerc., C4, 66 Ph 276.0 123 Cals 6205 


McQuilken v. Central Pac. R. Co., 50 
Wale wh 
{e}] Illustrations. — Evidence of 


plaintiff in an action on an alleged 
contract, being insufficient to prove 
the contract with defendant, but 
showing any contract of plaintiff was 
with another, defendant’s motion to 
‘dismiss the complaint at the close of 
the evidence should have been grant- 
ed. Chapman y. George R. Read Co., 
144 N.Y.S. 412, 83 Misc. 16. 

19. Flippin v. Central of Georgia 
Ry. Co., 132 S.B. 918, 35 Ga.App. 243; 
Bryant v. Great Northern Paper Co., 
Ss A. 379, 103° Me, 32°. Lomer Vv: 
Meeker, 25 N.Y. 361. 

{a] Defendant’s evidence.—Where 
the undisputed evidence established a 
complete defense to the action the 
court should nonsuit plaintiff, and the 
fact that the evidence came from de- 
fendant after plaintiff had rested does 
not require the case to go to the jury. 
Lomer v. Meeker, 25 N.Y. 361. 

[b] Burden of proving issue im- 
material.—In an action against a rail- 
road for damages resulting from neg- 
ligence in handling and caring for 
live stock, where the bill of lading 
containing the stipulation relied on as 
a defense was in evidence, the ques- 
tion whether the burden of proof was 
on plaintiff or defendant is imma- 
terial in disposing of a motion for 
nonsuit at the close of plaintiff’s case. 
Henry v. Chicago, M. & P. S. Ry. Co., 
147 P. 425, 84 Wash. 633. 

20. Lyons v. Waycross Air-Line R. 
Co., 40 S.E. 698, 114 Ga. 727; Weeins 
v. Simpson, 20 S.B. 548, 93 Ga. 364; 
Akin v. Feagin, 15 S.E. 654, 90 Ga. 72; 
Stevens v. United Gas, etc., Co., 60 A. 
848, 73 N.H. 159, 70 L.R.A. 119; Ernst 
v. Hudson River R. Co., 24 How.Pr. 
(N.Y.) 97, 32 How.Pr. 262. 

21. Peek v. Irwin, 139 S.E. 27, 164 
Ga. 450; Tison v. Yawn, 15 Ga. 491, 
60 Am.D. 708; Reid v. Tyson, 91 S.E. 
1066, 19 Ga.App. 677; Shore v. Brown, 
91 S.E. 909, 19 Ga-App. 476; John- 
son v. Rycroft, 61 S.BH. 1052, 4 Ga. App. 
547; Golden v. Ellis, 71 A. 649, 104 Me. 
aliens 


22. Culberson v. Everett, 110 S.E. 
275, 152 Ga. 497; Smith v. Wharton, 
154 S.BE.'12, 199 N.C. 246. 

23. U.S.—Bay v. Merrill & Ring 
Lumber Co., 211 F. 717 [aff 220 F. 295, 
Te 61 © CxAn ee tole 

Cal.—In re Lances’ Hstate, 14 P. 
(2d) 768; Bannister v. Los Angeles 
Ry. Corporation, 264 P. 756, 203 Cal. 
427; Perera v. Panama-Pacific Inter- 
national Exposition Co., 175 P. 454, 
179 Cal. 68; In re Caspar’s Estate, 155 
PaGol we Calol4a7:— inire Chevallier’ s 
Estate, ou Es 130, 109) CalwG1e) ein 
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where 


sufficient proof 


re “Morey; ©$2° P. °57,'1147 ~Cal: 495% 
Nicholas v. Jacobson, 298 PB. 505, 113 
Cal.App. 382; Curry v. Williams, 293 


P. 623, 109 Cal.App. 649; Grantham v. 
Ordway, 182 P. 73, 40 Cal.App. 758. 
Colo.—Goodstein v. Silver Plume 
Mines Co., 245 P. 714, 79 Colo: 269; 
aon v. Carney, 242 P. 675, 78- Colo. 
Idaho.—McAlinden v. St. Maries 
Hospital Ass’n, 156 P. 115, 29 Idaho 
657; Hall v. Washington Water Power 
Co., 149 P. 507, 27 Idaho 437. 
Minn.—L’Hommedieu v. Wilfred 
Wolfson Co., 245 N.W. 369. 
Neb.—Beber v. Beebe & Runyan 
URNS Co., 150 N.W. 204, 97 Neb. 
M. L. 


N.H.—Brown vy. The Mass. 
Ins.’ Co., 59 N.H. 298, 47 Am.R. 205. 

N.Y.—Lane v. Hancock, 37 N.E. 473, 
142 N.Y. 510; Weed v. Mutual Benefit 
Life Ins. Co., 70 N.Y. 561 [aff 41 N.Y. 
Super. 476]; Deyo v. New York Cent. 
R. Co., 34 N.Y. 9, 88 Am.D. 418; Ste- 
vens v. Oswego, etc., R. Co., 18 N.Y. 
422; People v. Cook, 8 N.Y. 67, Seld. 
66, 59 Am.D. 451 [aff 14 Barb. 259]; 
Best v. State, 186 N.Y.S. 359, 114 Misc. 
202 {aff 197 N.Y.S. 69]. 

.—Camirand v. De Lude, 264 P. 
355, 124 Or. 189. 

S.C.—Howell v. Atlantic Coest Line 
Re Conn 83 See 63957 99S: 
= Wis. Dodge Vv. RRO AReNL 14 Wis. 

53: 

“Tf the plaintiff’s evidence is insuf- 
ficient to warrant the jury in finding 
a verdict in his favor, and if the de- 
fendant’s evidence does not supply the 
defect, and so all the evidence in the 
case is legally incompetent to sustain 
a verdict for the plaintiff, a motion 
for a nonsuit should be _ granted.” 


Brown v. The Mass. M. L. Ins. Co., 
59 N.H. 298, 307, 47 Am.R. 205. 
{a] Necessity to grant.—(1) If 


there is no evidence upon which the 
jury could properly find a verdict for 
the party producing it, the court must 
direct a nonsuit. Best v. State, 186 
N.Y.S. 359, 114 Misc. 272. (2) A non- 
suit should be granted unless the evi- 
dence is sufficient to warrant a rea- 
sonable jury in basing a verdict upon 
it. Howell v. Atlantic Coast Line R. 


Co., 83 S.E. 639, 99 S.C. 417. 
24. Colo.—King Powder Co. v. Dil- 
lon, GOres 2e0 42 (Color sl Gs 
Conn.—Crotty v. Danbury, 65 A. 


147, 79: ‘Conn. 379. 


Me.—Preble v. Preble, 97 A. 9, 115 


Me. 26 
Minn.—Minneapolis Threshing 
Mach. Co. v. Jones, 103 N.W. 1017, 95 


Minn. 127. 

N.Y.—Meschneck v. Brooklyn, ete., 
Rr COm 109 IN GYoo. 594) 125 AppiDiv, 
265; Jonasson v. Hames, 21 N.Y.S. 714 
[aff 37 N.E. 569, 142 N.Y. 653]; Por- 
peglia v. Beam, 108 N.Y.S. 1072; Mas- 
ten v. Deyo, 2 Wend. 424. 

R.I.—-Greene v. Steere 
Mills, 69 A. 922. 

25. Veano v. Crafts, 82 A. 293, 109 
Me. 40. See Kennedy v. City of Chi- 
cago, 202 Tll.App. 313. 

26. In re Black’s Estate, 248 P. 
1015, 199 Cal. 257; Kruck v. Connecti- 
cut Co., 80 A. 162, 84 Conn. 401. 

27. Gary v. Securities Co., 82 S.E. 


Worsted 
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burden of) affirmatively proving an issue fails to 
introduce any substantial evidence in support of that 
issue;*° where plaintiff has conclusively failed to 
sustain the burden cast upon him by the issue.?* 
Also a motion for nonsuit will be granted where the 
evidence fails to support the material allegations 
of the complaint ;?*8 where there is no evidence upon 
some material point necessary to be proved to sus- 
tain the complaint ;*° 
in support of plaintiff’s case;?° where there is not 


where there is no evidence 


to support complainant’s allega- 


tions;®! where, under no view of the evidence, is 
plaintiff’s petition sustained ;*? where the evidence 


513, 142 Ga. 153; Breintnall v. Sadler, 
81 A. 819, 82 N.J.Law 405. 


28. Wm. Alsberg & Co. v. Harper 
Mfg. Co., 111- S.H. 578, 28 Ga.App. 
367; Blackwell v. Kercheval, 160 P. 


741, 29 Idaho 473; Morton v. Dennis,’ 
5 Pa.Dist. 342; Seyle v. Charleston 
Terminal Co., 95 ‘S.-H. 1785109 S:E€._ 99); 
Caldwell v. Duncan, 69 S.E. 660, 87 
S.C. 331; Salinas v. C. Aultman & Co., 
220(S: BE V889F 450 SiGe 283% Mavis ve 
Columbia, ete, R. Co., 21-8-C.-93. 

29. Cal.—Ringgold v. Haven, 1 Cal. 
108; In re Ivey’s Estate, 271 P. 559, 
94 Cal.App. 576. 

Colo.—O’Malley-Kelley Oil & Auto 


‘Supply Co. v. Gates Oil Co., 214 P. 398, 


399 Wo Colowel40- 

Ga.—Jackson v. Ross, 57 S.H. 913, 
1 Ga.App. 192. 

Pa.—Mulvihill v. Bullers, 58 Pa. 
Super. 335. 

S.C.—Dulany v. Elford, 22 S.C. 304. 

“If any element of proof necessary 
to make out plaintiff's case is want- 
ing, it is the duty of the court, upon 
motion of defendant, to enter judg- 
ment of nonsuit.’” O’Malley-Kelley 
Oil & Auto Supply Co. v. Gates Oil 
Co., Supra. 

[a] Tlustrations.—(1) In an ac- 
tion for injuries caused by the defec- 
tive condition of a passageway in a 
building, where there was no evi- 
dence that defendant’s intestate was 
the owner of the building or could 
have known of the defective condi- 
tion, a nonsuit was properly directed. 
Jackson wv. Ross, 57 Sam) 913,92 Ga: 
App. 192. (2) In an action for an 
alleged injury to a mule, where plain- 
tiff did not sustain the burden of 
showing damages from defendant’s 
conduct, there was no error in award- 
Ing a nonsuit. Brown v. Powers, 95 
S.E. 311, 22 Ga.App. 27. 

30. Cal.—In re Ivey’s Estate, 271 
P. 559, 94,.Cal. App. 576. 

Ky.—Daugherty v. Flach, 53 S.W. 
(2d) 340, 245 Ky. 178. 

Mont.—Rau v. Northern Pac. Ry. 
Co., 289 P. 580, 87 Mont. 521; Loudon 
v. Scott, 194 P. 488, 58 Mont. 645, 12 
A.L.R. 1487. 

N.C.—Jackson v. International Har- 
vester Co., 124 S.E. 334, 188 N.C. 275. 


Or.—Cram v. Powell, 197 P. 280, 
100 Or. 708; Vanbebber v. Plunkett, 
oo) EX MOT 2EOnOrmob2, ued lake Ae orale 
Brown v. Oregon Lumber Co., 33 P. 
ESS WHE Kooy Eu, 

S.C.—Dulany v. Elford, 22 §.C. 304. 

[a] On trial de novo, which was 


granted after plaintiff had recovered 
judgment in defendant’s absence 
where plaintiff refused to submit any 
evidence, the judge properly nonsuit- 
ed. Apgar v. Cooley, 155 ‘A: 377, 9 N: 
J.Mise. 674. 

Sl. Swainey v. Great Atlantic & 
Pacific Tea Co., 162 S.BH. 557, 202 N.G. 
272; Jernigan V. Neighbors, 141 S.E. 
586, 195 N.C. 231; Manila v. Rosario, 
5 Philippine 227; John Vittucei Co. v. 
Canadian Pac. Ry. Cos, Ta SEAL OS 1s 
102 Wash. 686. 


32. Jones v. De Kalb Supply Co., 
130 S.E. 371, 34 Ga.App. 489; Bryant 
v. Georgia Ry. & Power Co., 130 S.E. 


370, 34 Ga.App. 488 [aff 134 S.E. 319, 
162 Ga, 571, and vacated 134 S.E. 325, 
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for plaintiff does not prove the case as laid,** but 
not for failure to prove an immaterial matter not al- 
where the facts testified to 
are so clearly without that logical relation to the 
facts in issue, legally essential to any probative 
force, as in point of law to constitute no substan- 
tial evidence of the fact in issue;*° where, admit- 
ting the truth of the evidence submitted by the 
plaintiff and every favorable inference that may be 
drawn from it, the issues must nevertheless be found 
against plaintiff by force of some legal principle, the 
determination of which is within the province of the 
court and not of the jury;°® and where neither com- 
plaint nor evidence disclose sufficient facts to enti- 


leged in the petition ;** 


35 Ga.App. 655]. 

“A nonsuit should never be granted 
except where it plainly appears that 
there is no view of the evidence in 
which a recovery by the plaintiff 
would be authorized.” Lockett & Wil- 
liams v. Gress Mfg. Co., 70 S.E. 255, 
256, 8 Ga.App. 772. 

83. Smith v. Faulk, 156 S.E. 185, 
171 Ga. 616; De Kalb Supply Co. v. 
Moore, 134 S.E. 620, 162 Ga. 758 [rev 
129 S.E. 899, 34 Ga.App. 375]; Tar- 
vin -v. Rome Cooperage Co., 85 S.E. 
755, 143 Ga. 596; Manis-v. Southern 
Ry. Co., 137 S.H. 918, 36 Ga.App. 635; 
Pekor vy. London & Provincial Marine 
& General Ins. Co., 136 S.E. 178, 36 Ga. 
App. 190; McGee v. Hardacre, 125 S. 
Petes 83, e100 Ga App. 6454/2 bassetts Vv. 
Mayor and Council of Madison, 123 S. 
W. 729, 32 Ga.App. 452; Byas v. Ham- 
MONG wus 2 0S. lO Sss oo GasAp pied Ss 
Cartersville Grocery Co. v. Taylor, 120 
S.EH. 447, 31 Ga.App. 252; Allison 
Lumber Co. v. Decatur Lumber Co., 
118 S.E. 597, 30 Ga.App. 613; Peeples 
v. Aultman, 103 S.E. 808, 25 Ga.App. 
609; -Bennett v. Mayor and Alder- 
men of City of Savannah, 94 S.E. 
278, 21 Ga.App. 317; Krower v. Reyn- 
olds, 1 N.E. 775, 99 N.Y. 245. 

[a] Wustration.—Plaintiff’s fail- 
ure to prove a contract alleged as the 
basis of his cause of action should 
have entailed dismissal of his com- 
plaint on defendant’s motion at the 
close of his case. Ansin v. Kauf- 


mann, 178 N.Y.S. 702, 189 App.Div. 
928. 

[b] Counterclaim.—In a suit on a 
note, where defendants counter- 


claimed for loss of commissions when 
plaintiff refused to accept the sepa- 
rator he agreed to purchase, and the 
evidence showed that defendants pur- 
chased the separator outright, and 
that their cause of action was for 
plaintiff's refusal to accept the ma- 
chine and not for alleged commis- 
sions, a nonsuit as to the counter- 
claim was properly directed. Wipf v. 
Kelleher, 190 P. 294, 58 Mont. 87. 
[c] Variance shown.—Where, in 
an action to recover contractual rate 
for removing materials, the petition 
alleged estimates of work required 
by the contract, but evidence failed 
to show estimates as alleged, there 
was a fatal variance requiring non- 
suit. Morris v. Peachtree Heights 
143 S.E. 909, 38 Ga.App. 


{[d] Failure of proof exists.— 
This failure to produce _ sufficient 
proof may arise when the evidence 
introduced by plaintiff is so vague and 
indefinite as not to enable the jury to 
determine the amount which the 
plaintiff may be entitled to recover. 
one v. Faulk, 156 S.E. 185, 171 Ga. 

34. Battle v. F. S. Royster Guano 
Co., 118) S:E. 348,155 (Ga. 322. 

[a] Thus, in a suit to recover mon- 
ey judgment and cancel deeds as 
made to defraud creditors, failure to 
prove conspiracy between the gran- 
tees, which was immaterial and not 
alleged, was not ground for nonsuit. 
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Battle v. F. S. Royster Guano Co., 118 
S.E. 348, 155 Ga. 322. 

35. Young v. Town of West Hart- 
ford, 161 A. 523, 115 Conn. 384; Fields 
v. Fields, 105 A. 347, 93 Conn. 96; 
Cook v. Morris, 33 A. 994, 66 Conn. 


208. 

Fields v. Fields, 105 A. 347, 93 
Conn. 96; Cook v. Morris, 33 A. 994, 
66 Conn. 208. 

87. Cary & Co. v. F. E. Satterlee & 
Co., 208 N.W. 408, 166 Minn. 507. 

38. Olson v. Veness, 178 P. 822, 105 
Wash. 599. 

39. Peek v. Irwin, 139 S.E. 27, 164 
Ga. 450. 

40. Cal.—In re Caspar’s Estate, 
155 P. 631, 172 Cal. 147; McKenzie v. 
Ray) 43> Ps LOLs a68 Cal 618) inne 
Morey, 82 P. 57, 147 Cal. 495; Gold- 
stone v. Merchants’ Ice, etc., Co., 56 
P. 776, 123 Cal. 625; Downing v. Mur- 
ray, 45 P. 869, 113 Cal. 455; Vander- 
ford. vs “MOosters cb. loosoDy Cal. Aon 
McQuilken v. Central Pac. R. Co., 50 
Cal. 7; Geary v. Simmons, 39 Cal. 
224; Ringgold v. Haven, 1 Cal. 108; 
In re Campbell’s Estate, 189 P. 812, 
46 Cal.App. 612; Figone v. Guisti, 185 
P. 694, 43 Cal.App. 606; King vy. Her- 
cules Powder Co., 178 P. 531, 39 Cal. 
App. 223; Bush v. Wood, 97 P. 709, 
8 Cal.App. 647. 

Colo.—Goodstein y. Silver Plume 
Mines Co., 245 “Py 714; 79 Colo. (269); 
Watson v. Manitou, etc., R. Co., 92 
PA, AL Colo i387. Lak AGN: S396. 
Snyder y. Colorado Springs, ete., R. 
Co., 85 P. 686, 36 Colo. 288, 8 L.R.A. 
N.S. 781, 118 Am.S.R. 110; Chivington 
v. Colorado Springs Co., 14 P. 212, 9 
Colo. 597. 

Iowa.—Mason v. Lewis, 
494. 

Me.—Brown y. European, etc, R., 
Co., 58 Me. 384. 

Mass.—Hoyt v. Gilman, 8 Mass. 336. 

Mont.—Rau v. Northern Pac. Ry. 
Co., 289. P. 580, 87 Mont. 521; Securi- 
ty State Bank of Melrose, Minn. v. 
First Nat. Bank, 254 P. 417, 78 Mont. 
389; Grant. v. Chicago, -M. & St. P. 
Ry. Co., 252 P. 382, 78 Mont. 97; Lou- 
don v. Scott, 194 P. 488, 58 Mont. 645, 
12 A.L.R. 1487; Esecallier v. Great 
Northern Ry. Co., 127 P. 458, 46 Mont. 
238, Ann.Cas.1914B 468; Coulter v. 
Union Laundry Co., 87 P. 973, 34 
Mont. 590. 

N.Y.—Hemmens vy. Nelson, 34 N.E. 
342, 1388 N.Y. 517, 20 L.R.A. 440; Lin- 
kauf v. Lombard, 33 N.B. 472, 137 N. 
Nonee Gly Peeiss PM eaisil ara eerie dal nee ty oop 
Donnelly v. Brooklyn City R. Co., 15 
N.E. 733, 109 N.Y. 16; Babcock v. Lib- 
bey, 82 N.Y. 144 [aff 17 Hun 131 (aff 
53 How.Pr. 255)]; Weed v. Mutual 
Ben. L. Ins..Co., 70 N.Y. 561 [aff 41 N. 
Y.Super. 476]; Homan vy. Harle, 53 
No Youre Ome Lath woe Ab DabGaNtsan 4 Oo iF 
Deyo v. New York Cent. R. Co., 34 
N.Y. 9, 88 Am.D. 418; Stevens v. Os- 
wego, etc., R. Co., 18 N.Y. 422; People 
v. Cook, 8 N.Y. 67, Seld. 66, 59 Am.D. 
451 [aff 14 Barb. 259]; Wilmot v. 
Richardson, 4 Abb.Dec. 614, 2 Keyes 
519 [aff 20 N.Y¥.Super. 570]; Briggs 
v. Rowe, 1 Abb.Dec. 189, 4 Keyes 424; 
Cohn v. David Mayer Brewing Co., 
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tle plaintiff to any relief.37 
disputed facts to go to the jury the trial court may 
decide a decisive issue as a matter of law by grant- 
ing a nonsuit,?® although in some jurisdictions a 
nonsuit is not granted merely because the court 
would not allow a verdict for plaintiff to stand.*? 
It has been stated by courts of other jurisdictions 
that a nonsuit may be granted where it would be the 
duty of the court to set aside a verdict for plaintiff 
as against the evidence whether the motion be made 
at the close of plaintiff’s evidence or at the close 
of all the evidence.*° 
justify a nonsuit that the court might, in the exer- 
cise of its discretion, grant a new trial;*! it is only 


[§ i 7 


Also if there are no 


However, it is not enough to 


56 N.Y.S. 298, 38 App.Div. 5; Ernst 
v. Hudson River R. Co., 32 How.Pr. 
262; Ernst v. Hudson River R. Co., 
24 How.Pr. 97. 

pom vy. Baker, 7 P. 318, 12 Or. 
329. 

Porto Rico.—Fajardo v. 
10 Porto Rico Fed. 62. 

Wis.—Dryden y. Britton, 19 Wis. 
22; Hunter vy. Warner, 1 Wis. 141. 

“The court should not nonsuit a 
plaintiff except in cases where a ver- 
dict would be set aside as against 
evidence.” National L, Ins. Co. v. 
bare 53 N.Y. 144, 151 [rev 6 Lans. 

00j. 

[a] Test of the right to nonsuit 
is whether on a motion for a new 
trial the court would enter judgment 
on a verdict in favor of the plaintiff, 
if it were rendered. Snipes v. Mu- 
LUA TrUstcCor eZ On aisles 

[b] Limitations of rule.—The 
above rule does not mean that, in ev- 
ery case where the trial court might 
properly grant a new trial for insuf- 
ficiency of evidence for plaintiff it 
should grant a motion for nonsuit, if 
made after both parties rest their 
case, but only that it should do so in 
very clear cases, which is practical- 
ly the rule which controls in direct- 
ing a verdict. In re Morey, 82 P. 57, 
147 Cal. 495. 

[c] Effect of time of making mo- 
tion.— The rule governing the deter- 
mination whether a nonsuit should 
be granted in a given case does not 
always apply with the same strict- 
ness where the motion is made after 
both plaintiff and defendant have pre- 
sented their evidence, and it is not 
error to grant the motion where it is 
clear that if a jury should bring in a 
judgment against defendant it would 
be the court’s duty to set it aside. In 
re Campbell’s Estate, 189 P. 812, 46 
Cal.App. 612. 

41. Tison v. Yawn, 15 Ga. 491, 60 
Am.D. 708; Sundheimer v. New York, 
68 N.E. 867, 176 N.Y. 495; Place v. 


Sucrerie, 


New York Cent., etc., R. Co., 167 N.» 


Y. 345, 60 N.E. 632; Fealey v. Bull, 
Ot NAH. 60 lhe LOS eNeke woo ined COL mYe 
Sixth Ave. R. Co., 49 N.Y. 61. 

[a] Right dependent on court’s 
right to discretion.—If in the discre- 
tion of the court, a verdict may be 
set aside, the parties are not there- 
by deprived of a jury trial. It is 
only when a verdict for plaintiff must 
be set aside as unsupported by suf- 
ficient evidence that the complaint 
should be dismissed. Getty v. Rog- 
er Williams Silver Co., 116 N.E. 381, 
RAN, INE NG SY. 

[b] The evidence may be suffi- 
cient in law to sustain a verdict, al- 
though so greatly against the appar- 
ent weight of evidence as to justify 
the granting of a new trial. Sund- 
heimer v. New York, 68 N.B. 867, 176 
N.Y. 495; Place v. New York Cent., 
ete; Ry Co. 60 N.B. 632, 167 N.Y. 845. 
Healey v= Bull. ot. Nb. 63d, 163 unio 
397; Colt v. Sixth Ave. R. Co.,.49 N. 
Y. 671; Howell v. New. York Cent., 
chet R. Co., 73 N.Y.S. 994, 68 App.Div. 


iq 


§ 403] 


when there is no evidence in law to sustain a ver- 
dict that the court is called upon to nonsuit,*? or, to 
state it otherwise, a nonsuit is granted when, and 
only when, plaintiff is not entitled to recover in any 
In the Provinee of Ontario an 
action may be dismissed where the jury fail to agree 
on a verdict if the case is one which in the judge’s 
opinion should have been withdrawn from the jury,*# 
and this seems also to be the rule in British Co- 


aspect of the case.*3 


lumbia.*® 


The circumstances under which a nonsuit should 
be refused have been variously grouped as follows: 


42. Cal.—Taylor v. Volfi, 260 P. 
927, 86 Cal.App. 244; Scott v. Sciaroni, 
226 P. 827, 66 Cal.App. 577; In re Lit- 
tle’s Hstate, 189 P. 818, 46 Cal.App. 
776; Lemmermann v. Pope & Talbot, 
183) P4677, 42 Cal. App: 192: 

Idaho.—Wyland vy. Twin Falls Ca- 
nal Co., 285 P. 676, 48 Idaho 789. 

N.Y.—Sundheimer v. New York, 68 
N.E. 867, 176 N.Y. 495; Place v. New 
York Cent., ete., R. Co., 60 N.E. 632, 
167 N.Y. 345; Fealey v. Bull, 57 N.E. 
631, 163 N.Y. 397; -Colt v. Sixth Ave. 
R. Co., 49 N.Y. 1; Lombardi v. New 
York State Rys., 231 N.Y.S. 306, 224 
App.Div. 438; Young v. United States 
Mortgage & Trust Co., 167 N.Y.S. 402, 
179 App.Div. 678 [aff 124 N.E. 903, 227 
N.Y. 553]; Hallett v. S. Liebmann’s 
Sons Brewing Co., 114 N.Y.S. 232, 129 
App.Div. 617. : 

N.C.—Godfrey v. Western Carolina 
Power Co., 128 S.E. 485, 190 N.C. 24. 
' Wash.—Godefroy v. Hupp, 160 P. 
1056, 93 Wash. 371. 

{a] Dismissal.— Dismissal of an 
action for failure of proof is war- 
ranted only when there is no evidence 
which, if believed by the jury would 
justify them in finding a verdict for 
plaintiff. Kraus v. National Bank of 
Commerce of Mankato, 167 N.W. 353, 
140 Minn. 108. ; 

43. Moore v. Lafayette Life Ins. 
Co. 137. S.E. 580, 193 N.C. 538; Rush 
v. McPherson, 97 S.E. 613, 176 N.C. 
562. 

44, Floer v. Michigan, etc., R. Co., 
30 Ont. 635. q 

45. McKenzie v. British Columbia, 
ete niGo, 19 5B:C21, 

46. Reagin v. Almand, 37 S.E. 968, 
112 Ga. 740; Potter v. Sewall, 54 Me. 
142; Frost v. Ainslie Lumber Co., 28 
P. 354, 915, 3 Wash. 241; Dickson v. 
Cole, 34 Wis. 621. 

{a] In California where answers 
are insufficient to raise issues on ma- 
terial allegations, plaintiff is not re- 
quired to offer proof thereon, nonsuit 
being erroneous. Goldwater v. Olt- 
man, 292 P. 624, 210 Cal. 408, 71 A.L. 


R. 871. 

47. Walterboro, etc., R. Co. v. 
Hampton R., etc., Co., 42 S.E. 191, 64 
S;Cy38a- - 

48. Cal.—Rabe v. Western Union 
Telegraph Co., 244 P. 1077, 198 Cal. 
290; Berger v. Lane, 213 P. 45, 190 
Cal. 443; Scrimsher v. Reliance Rock 
Co., 2 P.(2d) 862, 116 Cal.App. 500; 
Kleist v. Priem, 196 P. 72, 51 Cal.App. 
32; Non-Refillable Bottle Co. v. Rob- 
ertson, 96 P. 324, 8 Cal.App. 103. 

Colo.—Ford v. Town of Meeker, 170 
P. 955, 64 Colo. 201. 

Conn.—Fritz v. Gaudet, 124 A. 841, 
101 Conn. 52; Baggish v. Offengand, 
116 A. 614, 97 Conn. 312; Miranti v. 
Gallo, 113 A. 388, 96 Cofin. 222; Guil- 
foile v. Smith, 111 A. 593, 95 Conn. 
442; Weissman v. County Fire Ins. 
Co. of Philadelphia, 76 A. 1105, 83 
Conn. 716; Girard v. Grosvenordale 
Cot; T4°AS 11.26) 83:Conn. 202% 

Ga.—Henry v. Roberts, 79 S.E. 115, 
140 Ga. 477; Jenkins v. Jones, 58 S. 
BH. 354, 128 Ga. 801; Rounsaville & 
Bro. v. Leonard Mfg. Co., 56 S.E. 1030, 
127 Ga. 735; Joiner v. Stallings, 56 
S.B. 304, 127 Ga. 208; Sheppard v. 
Lang, 50 S.E. 371, 122 Ga. 607; Rob- 
inson vy. Leatherbee Tie, etc., Co., 48 
Set re3 8 O20 Gar 901s= Miselly” Sv. 
Strouse, 43 S.E. 280, 116 Ga. 872; 
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legations of the 
swer ;*7 


fense;°° 


Savannah, etc., R. Co. v. Ladson, 40 
S.B. 699, 114 Ga. 762; Cunningham 
v. Brooks, 73 Ga. 145; Bryan v. South- 
western R. Co., 37 Ga. 26; Lynch v. 
Zipperer, 89 S.E. 608, 18 Ga.App. 456; 
Connor y. Hodges, 66 S.E. 546, 7 Ga. 
App. 153; Pendleton v. Atlantic Lum- 
ber Co., 60° S. BY 377,03 ‘Ga.App. 714. 

Idaho.—Munn v. Twin Falls Canal 
Co. 0252) P1865, 43 ldaho) 198) (Col- 
grove v. Hayden Lake Irr. Dist., 235 
P. 434, 40 Idaho 489; Schleiff v. Mc- 
Donald, 216 P. 1044, 37 Idaho 4238; 
Culver v. Kehl, 123 P. 301, 21 Idaho 
595; Kroetch v. Empire Mill Co., 74 
P. 868, 9 Idaho 277. 
ee Goan v. Carlton, 51 Me. 

Mont.—Johnson y. Herring, 300 P. 
535, 89 Mont. 420; Roberts v. Chicago, 
NE Sam Sta ote Olnuee NOlmIa Some Oll 
Mont. 472; Stevens v. Hines, 206 P. 
441, 63 Mont. 94; Cowan v. Browne, 
206 P. 432, 68 Mont. 82; Morelli v. 
Pony, Bros. Co., 170 P. 757, 54 Mont. 

N.Y.—Lavin vy. Copley Plaza Oper- 
ating Co., 171 N.Y.S. 608, 184 App.Div. 
417; Kohl vy. Metropolitan St. R. Co., 
66 N.Y.S. 482, 832 Mise. 765; Cotton 
States Hosiery Mills v. Buchwald, 194 
N.Y.S. 145; Grunewald vy. Brink- 
worth, 138 N.Y.S. 1103; Pace v. D’An- 
gelo, 139 N.Y.S. 844, 154 App.Div. 923; 
Silverman v. Abbott, 179 N.Y.S. 174; 
Karsch v. Interborough Rapid Trans- 
it Co., 176 NeY:.S. 774; Nicolls vy. Ly- 
ons, 144 NTY.S) 1:92 
N.C.—Morris v. Y. & B. Corpora- 
tion) 153 S:B: 335, L98 N:Cy 719) 

Or.—Miller v. Semler, 2 P.(2d) 233, 
So PACZO 9S ie Lol Ore610: Wilson Vv. 
U. S. Lumber & Box Co., 215 P. 491, 
108 Or. 641; Roberts v. Cohen, 206 P. 
293, 104 Or. 177. 

Porto Rico.—Mendez v. Banco Com- 
mercial, 26 Porto Rico 586. 

S.C.—Pinckney v. Knowles, 99 S.E. 
354, 355, 112 S.C. 7; Jonesville Mfg. 
Co. v. Southern R. Co., 58 S.E. 422, 77 
S.C. 480: Rogers v. Madden, 18 S.C.L. 
821; Miller v. Bolt, 16 S.C. 636. 

Utah.—Olson y. Oregon Short Line 
R. Co., 68 P. 148, 24 Utah 460. 

Wash.—Wood vy. Earls, 80 P. 837, 39 
Wash. 21. 

“Wherever there is any evidence of 
any material fact alleged necessary to 
make out a prima facie case, nonsuit 
is improper.’”’ Pinckney v. Knowles, 
supra. 

“Before the court can grant a non- 
suit it must appear that the plaintiff 
has failed to make out a prima facie 
case.” Olson v. Oregon Short Line R. 
Co., 68 P. 148, 149, 24 Utah 460. 

[a] Rule applies even though: 
(1) Some of the evidence offered on 
plaintiff's behalf is contradictory. 
Nicolls v. Lyons, 144 N.Y.S. 19. (2) 
In the opinion of the court, plaintiff's 
prima facie case is a weak one. Guil- 
folle ye usimithe dl! CAL bo3") 95 "Conn: 
442. 

{b] Refusal of nonsuit proper.— 
Where plaintiff's evidence makes out 
a prima facie case in its favor, it is 
not error to refuse to grant a nonsuit. 
Rounsaville v. Leonard Mfg. Co., 56 
S.E. 1030, 127 Ga. 735. 

{[c] It is error to grant nonsuit 
where plaintiff's evidence makes out 
a prima facie case, and defendant of- 
fers no testimony. Ford v. Town of 
Meeker, 170 P. 955, 64 Colo. 201. 
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When the essential elements of plaintiff’s cause of 
action are admitted by defendant’s pleading;*® 
where there is evidence tending to prove all the al- 


complaint put in issue by the an- 


where plaintiff makes out a prima facie 
case,*® unless a verdict for plaintiff would be against 
the clear weight and effect of the defensive evidence 
whatever may be its character;*® where plaintiff’s 
evidence is sufficient to put defendants on their de- 
when, on the evidence adduced, plaintiff 
is entitled to have his case, as made by his plead- 
ings,°! submitted to the jury;°? where the evidence 


[d] Effect of special defense.— 
Where plaintiff establishes a prima 
facie case by proof of the allegations 
of his complaint not admitted by the 
answer, he may not be nonsuited, al- 
though it appears from his evidence 
that some of the special defenses are 
true. Weissman vy. County Fire Ins. 
Co. of Philadelphia, 76 A. 1105, 83 
Conn. 716. 

49. Rudd v. Davis, 3 Hill (N.Y.) 
287 [aff 7 Hill 529). 

50. Owen y. Cotten, 179 P. 807, 66 
Colo. 214. 

51... Tifton; ete., R. Co. v. Chastain, 
50 S.E. 105, 122 Ga. 250; Southern 
Bauxite Min., ete., Co. v. Fuller, 43 
S.E. 64, 116 Ga. 695; Niland v. Geer, 
61 N.Y.S. 696, 46 App.Div. 194. 

52. Cal.—Bloom vy. Allen, 214 P. 
481, 61 Cal.App. 28. 

Colo.—Tamarkin v. Denver Tram- 
way Co., 193 P. 556, 69 Colo. 204; Mc- 
Daniels v. George Sell Baking & Con- 
fectionery Co., 187 _P. 13) CG8iIColo: 
202; De St. Aubin v. Field, 62 P. 199, 
27 Colo. 414; Hazy v. Woitke, 48 P. 
1048, 23 Colo. 556. 

Ga.—Rhodes y. Ashley, 132 S.E. 63, 
161 Ga. 881; Western & A. R. Co. v. 
Landers, 83 S.E. 788, 142 Ga. 774; Jes- 
up v. Atlantic, etce., R. Co., 51 S.B. 
315, 123 Ga. 269; Sheppard v. Lang, 
50 S.E. 371, 122 Ga. 607; Akridge v. 
Georgia Cent. R. Co., 47 S.E. 904, 120 
Ga. 338; Bellinger v. Thompson, 37 
S.E. 110, 112 Ga. 111; Davis v. Kent, 
23 S.E. 88, 97 Ga. 275; Green v. Col- 
lins, 36 Ga. 581; Reid v. Tyson, 91 S. 
E. 1066, 19 Ga.App. 677. 

Idaho.—Rauh v. Oliver, 77 P. 20, 10 
Idaho 3; Idaho Mercantile Co. v. Ka- 
lanquin, 62 BP. 925, 7 Idaho 295. 


rh aed v. Meshew, 7 Ky.Op. 
Me—Kolasen v. Great Northern 


Paper Co., 96 A. 726, 114 Me. 400. 

Minn.—Sexton v, Steele, 62 N.W. 
392, 60 Minn. 336. 

N.J.—Sokobin v. Ornstein, 158 A. 
468, 108 N.J.Law 304. 

N.Y.—Guiterman y. Liverpool, ete., 
Steamship Co., 83 N.Y. 358 [rev 9 
Daly 119]; Hinds v. Barton, 25 N.Y. 
544; Rosenstock v. Dessar, 83 N.Y.S. 
334, 85 App.Div. 501 [rev 67 N.Y.S. 
657, 38 Mise. 419]. 

N.C.—Lohr vy. Rothrock, 162 S.EB. 
235, 202 N.C. 823; Ritter v. High Falls 
Mite! Cos) 158.S.8 547,200) NaC 807% 
Sentelle v. Board of Education, 151 S. 
E. 877, 198 N.C. 389; Shipp v. United 
Stage. Lines, 135 S.E. 339, 192 N.C: 
475; Nowell v. Royall Cotton Mills, 
69 USHHN129) 153.\ NIC. 1322 Vy son ve 
Jones, 63 S.B. 734, 150 N.C. 181; Coop- 
er v. Rowland, 63 S.E. 6, 149 N.C. 353. 

Or.—Thomson v. Silsby, 252 P. 712, 
L20Ore 501: 

i ee v. Kellerman, 65 Pa. 

S.C.—McKinney v. Saluda Lumber 
Co., 120 S.E. 234, 126 S.C. 503; James 
v. Victor Mfg. Co., 92 S.E. 1045, 107 S. 
C. 334; Austin v. Piedmont Mfg. Co., 
45 S.E. 135, 67-S.H. 122. 

[a] Misjoinder of actions imma- 
terial. Where there is sufficient evi- 
dence to take the case to the jury it 
is immaterial whether the parties are 
before the court on a complaint in 
which causes of action are improp- 
erly united. Thomson y. Silsby, 252 
P. 712, 120 Or. 501. 
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raises a question of fact for the jury;°? where there 

is. competent evidence to be considered by the jury 
_ which would sustain a recovery ;°* where the uncon- 
plaintiff’s 
where, when the evidence is construed most favor- 
ably to plaintiff, a case is made out;°° where the evi- 
dence tends to establish a right of action for plain- 
tiff,°* even though it may be contradicted ; 58 where 
there is some substantial evidence in support of 
plaintiff’s case;®® when the evidence, although not 
direct, tends to establish plaintiff’s case ;°° or where 
the evidence warrants a reasonable inference in sup- 


tradicted proof establishes 


53. Bahrey v. Poniatishin, 112 A. 
481, 95 N.J.Law 128; Bode v. Bres- 
sem, 155 A. 124, 9 N.J.Mise. 585; Car- 
lin v. New York Dock Co., 120 N.Y.S. 
261, 135 App.Div. 876 [reh gr 120 N. 
Y.S. 1116, 136 App.Div. 920, Hem on reh 
on other grounds 122 N.Y.S Gy valeyre 
App.Div. 71, appeal dism 92 N.E. 1080, 
198 N.Y. 600, and 94 N.E. 1092, 200 N. 


. Baltimore & O.. Ry. 
Co., 259 S.W. 471, 302 Mo. 609; Thorn- 
ton v. Seaboard Air Line Ry., 82 S. 
BH. 433, 98 S.C. 348 [rev on other 
grounds 85 S.Ct. 601, 238 U.S. 606, 59 
L.Ed. 1485]; Stokes v. Murray, 28S. 
Bri 95 SiC. 1203 Whitcomb) v. 
Manderville, 73 S.E. 775, 90 S.C. 384; 
Jonesville Mfg. Co. v. Southern Ry., 
58 S.H. 422, 77 S.C. 480; Norton v. 
Payne, 281 P. 991, 992, 154 Wash. oat: 

55. Hygrade Cut Fabric COmEve 
S. Stores Corporation, 144 A. 605, 108 
N.J.Law 324. 

56. Tight v. Page, 280 P. 1024, 100 
Cal.App. 685. 

57. Barrett v. Gore, 263 P. 564, 88 
CallApp. 872; Hill- v. Pacific Gas & 
Electric Co., 136 P. 492, 22 Cal.App. 
788; Donovan v. Kemper, 146 P. 1044, 
26  CaliApp. 352; Lingenfelter v. 
Louisville, ete., R. Co., 4 S.W. 185, 9 
Ky.L. 116; Miller v. New York Taxi- 
Cabs Con WEZON INL. S: 2899" Briges: ive 
Rowe, 1 Abb.Dec. (N.Y.) 189, 4 Keyes 
424; "Valiotis v. Utah- Apex Mining 
Co., 184 P. 802, 55 Utah 151. 

58. .Briggs v. Rowe, 1 Abb.Dec. 
(N.Y.) 189, 4 Keyes 424. 

59. Lassen v. Southern Pac. Co., 
HIE. 43) 1738 Calais itzpatrick iv. 
Haskell, 4 P.(2d) 580, 117 Cal.App. 
684; Kleist v. Priem, 196 P. 72, 51 
Cal.App. 32; McEwen v. Occidental 
Life Ins. Co., 129 P. 598; 20 Cal.App. 
477; Marron.yv. Marron, 125 P. 914, 19 
Cal.App. 326; Lally v. Prudential Ins. 
Wy) Tur Ame20Ss lO Nad Loss) snst 
State Bank of Alamogordo v. McNew, 
269 P. 56, 33 N.M. 414; Villar v. Mu- 
nicipal Bd., 3 Philippine 681. 

“If there is any substantial evi- 
dence tending to prove all the facts 
in issue constituting the plaintiff's 
case he is entitled to have the case 
go to the jury.’’ Lassén v. Southern 
PAGwCOse Loo \E. ao.) 144) NL 8) Sal, will. 

60. Lamkin v. Johnson, 56 A. 750, 
72 N.H. 344; Meehan vy. Judson, 59 
N.Y.S. 578, 48 App.Div. 46; Puryear 
v. Ould, 62 S.E. 863, 81 S.C. 456; Hup- 
fer v. National Distilling Co., 96 N. 
W. 809, 119 Wis. 417. 

61. Mosely v. Patterson, 107 S.E. 
623, 27 Ga.App. 133; Synear v. Whar- 
ton, 2 A. 664, 48 N.J.Law 97; Forsythe 
v. Zebulon Cotton Oil Mill Co., 83 S.E. 
320, 167 N.C. 179; Boyce v. Independ- 
ent Cleaners, 240 N.W. 1382, 206 Wis. 
521; Reiland v. Wisconsin Valley 
Hlectric Co., 283 N.W. 91, 202 Wis. 
499; Geffert’ v. Kayser, 192 N.W. 26, 
179 Wis. 571. 

62. Cal.—Burr v. United Rail- 
roads of San Francisco, 126 P. 873, 
163 Cal. 663; Goldstone y. Merchants’ 
NeSwetC:, (CO.,756) Pe 006 123) Walls6 25. 
Higgins Vs Ragsdale, 23 Pir sie: 83 
Cal. 219; Felton v. Millard, 21 P. 533, 
81 Cal. 540 {aif 22 P. 750, 81 Cal. 540]; 
Alvarado v. De Celis, 54 Cal..588; Mc- 
Kee v. Greene, 31 Cal. 418; De Ro v. 
Cordes, 4 Cal. 117; Souza v. Under- 
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claim ;°° 


writers’ Fire Patrol of San Francisco, 
2 P.(2d) 200, 166 Cal'Anp. 13; Long 
v. John Breuner Co., 172 P. 1132, 36 
Cal.App. 630; Hercules Oil Refining 
Co. v. Hocknell, 91 P. 341, 5 Cal.App. 
702; Archibald v. Matteson, 90 P. 723, 
5 Cal.App, 441. 

Ga.—Vickery v. 106 S.E. 
92, 151 Ga. 145; Girvin v. Georgia 
Veneer & Package Co., 85 S.B. 922, 
143 Ga. 762; McFarland v. City of 
McCaysville, 148 S.E. 421, 39 Ga.App. 


180 P. 
48 


Swicord, 


—Dellwo v. Petersen, 
167%, 32 Idaho..172. 
N.Y.—Wheaton 
N.Y.Super. 215. 
Or.—Brady v. Oregon Lumber 'Co., 
243 P. 96, 117 Or. 188, 45 A.L.R. 812 
[reh den 245 P. 732, 118 Or. 15, 45 A. 


v. Newcombe, 


L.R. 812]. 
$.C.—Salinas v. C. Aultman & Co., 
22, S.E. 889,- 45. S:C. 283; Norris. 


Clinkscales, 22 S.E. 1, 44 S.C. 315. 

[a]. Thus a nonsuit Should not be 
ordered where evidence has been in- 
troduced tending to prove all. the 
points required by law to be proved 
in order to maintain the action, al- 
though circumstantial in character 
and by way of inference from facts 
proved. Foster v. Dixfield, 18 Me. 
38 


0. 

[b] “It is elementary that a mo- 
tion for nonsuit is not to be granted 
where there is any substantial evi- 
dence, which, with the aid of all 
legitimate inferences favorable’ to 
the plaintiff, would support a verdict 
or finding that the material allega- 
tions of the complaint are true.” 
Souza v. Broder woreers! Fire Patrol 
of San Francisco, 2 P.(2d) 200, 201, 


166 Cal.App. 5 
6g. Salinas v. C. amet & Co., 
116 S.E. 


22 S.E. 889, 45 S.C. 

64. Nowell v. Basnight, 

87, 185 N.C. 142; Cowan v. Cowan, 
102 S.B. 6138, 179 N.C. 695. 

65. Frank Meline Co. v. Kleinberg- 
er, 246 P. 186, 77 Cal.App. 193; Adams 
v. Haigler, 58 S.E. 330, 2 Ga.App. 99. 

[a] All that is required of a plain- 
tiff to withstand a nonsuit is to prove 
the allegations of the petition. Fitz- 
patrick v. Seaboard Air Line Ry. Co., 
160 S.E. 664, 43 Ga.App. 817. 

66. Cal.—Heilbron v. Last Chance 
Water Ditch Co., 9 PP. 456; Craven’ v. 
Nolan, 8 P. 518. 

N.C.—Gilland v. Carolina Crushed 
Stone Co., 128 S.E. 158, 189 N.C. 783; 
Kendall v. Pinnix Realty Co., 111 S.E. 
705, 183 N.C. 425; Tyson v. Jones, 63 
S.E. 734, 150 N.C. 181. 

Ohio.—Clippinger vy. Sturgeon, 26 
OhioCir.Ct.N.S. 57. 

Or.—Haid v. National Casualty Co., 


259 P. 902, 122 Or. 547; Carty v. Mc- 
Menamin, 216 P. 228, 108 Or. 489; 
Harding v. Oregon-Idaho Co.; 110 P. 


412, 57 Or. 34; Bauer v. Northwest 
Blowpipe Co., 146 P. 129, 75 Or. 1. 

S.C.—Bennett v. Southern Ry. 
Carolina, Div., 79 S\E. 710, 98 SiG.) 42 
a 34 S.Ct. 566, 233 U.S. 80, 58 L.Ed. 

67. Tucker v. Clinton Cotton Mills, 
81 S.E. 182, 96 S.C. 466; Tucker v. 
Clinton Cotton Mills, 78 S.B. 890, 95 
S.C. 302. 

68. Hlliott v. Adams, 160 S.B. 336, 
173 Ga. 312; Hixon y. Hinkle, 118 S. 


port of plaintiff’s case.*4 
be refused where the evidence and the presumptions. 
arising therefrom are legally sufficient to prove the 
material allegations of the complaint,°? even though 
there is a conflict of testimony ;°* 
ample evidence to support the allegations of the 
complaint;°+ where the evidence substantially sup- 
ports the allegations of the complaint ;°° where ore 
is evidence ‘tending to support the complaint ;° 

where there is evidence tending to prove all fe 
allegations of the complaint ;°7 and where the plain- 
tiff proves his case as laid in the petition.®® 
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So also a nonsuit should 


where there is 


Other 


BH. 874, 156 Ga. 341; Evans v. Joseph- 


ine Mills, 46 S.E. 674, 119 Ga. 448; 
Bibb Mfg. Co. v. Bashinski, 149 S.E. 
82, 40 Ga.App. 172; Staten v. General 
Exchange Ins. Corporation, of New 
York, 144 S.E. 53, 38 Ga.App. 415; 
Rountree v. Seaboard Air Line Ry. 
Cos, (120. DSUES 6b 4uesi iGasAppua 2euke 


Taylor v. Georgia Loan & Trust Co., 
94 S.H. 254, 21 Ga.App. 272; Norton 
v. Lynch, 91 S.E. 918, 19 Ga.App. 501; 
Riverside Mills v. Wydski, 85 S.E. 
933, 16 Ga.App. 599; Scott v. Glover 
& Co., 66 S.E. 380, 7 Ga.App. 182; Pen- 
dleton Bros. v. Atlantic Lumber Co., 
60 S.E. 377, 3 Ga.App. 714; Adams v. 
Haigler, 58 S.E. 330, 2 Ga.App. 99. 

[a] Bule applies: (1) Even though 
in the same case a new trial might 
very properly be granted. Pendleton 
v. Atlantic Lumber Co., 60 S.E. 377, 
3 Ga.App. 714. Right to grant non- 
suit in case where court would set 
aside verdict see supra text and notes 
39-40. (2) Although there is a con- 
flict in the testimony of the witnesses 
for plaintiff. Norton v, Lynah, 91 S. 
BE. 918, 19 Ga.App. 501. 

{b] Thus (1) even though a peti- 
tion may not set out a cause of action, 
if plaintiff proves every fact charged, 
without at the same time disproving 
his right to recover by establishing 
the existence of other undisputed de- 
fensive facts which show that he is 
not entitled to a verdict, it is not 
proper to award a nonsuit. Bibb Mfe. 
Co. v. Bashinski, 149 S.E. 82, 40 Ga. 
App. 172; Staten v. General Exchange 
Ins. Corporation of New York, 144 S. 
E. 53, 38 Ga.App. 415; Rountree VE 
Seaboard Air Line Ry. Co., 120 S.E. 
654, 31 Ga.App. 231. (2) Where a 
general demurrer was overruled, and 
judgment was affirmed, both courts 
holding that petition stated cause of 
action, and plaintiff's case was proved 
substantially as laid, and nothing ap- 
peared to traverse or avoid the case 
as alleged, it is error to grant a non- 
suit. Hixon y. Hinkle, 118 S.B. 874, 
156 Ga. 341. 

[c] Substantial preof of case suf- 
ficient.— A _ plaintiff is not to be non- 
suited or dismissed because he fails 
to prove every allegation in his decla- 
ration or petition; if he makes out 
a case that will entitle him to recov- 
er, that is sufficient. Pendleton v. 
Atlantic Lumber Co., 60 S.E. 377, 3 
Ga.App. 714 

{d] Remedy where petition defec- 
tive.—Where the petition sets out no 
cause of action the vice is in the pe- 
tition rather than in the proof and 
the remedy is not by motion to non- 
suit, which is intendtd to test the 
sufficiency of the evidence, but by 
motion to dismiss which is aimed at 
the. fatal defect in the pleading. 
Evans v. Josephine Mills, 46 S.E. 674, 
119 Ga. 448; Rountree vy. Seaboard 
Air Line Ry. Co., 120 S.E. 654, 31 Ga. 


ae Dol. 
[e] When motion to dismiss im- 
proper.—(1) “A motion to dismiss a 


case upon the ground that under the 
pleadings and the evidence there can 
be no legal recovery is never a prop- 
er motion where the petition sets 
forth a cause of action, no matter 
whether the evidence fails, or to 
what extent it may fail, to sustain 


For later cases, developments and changes in the law see Annotations, same title and section number 
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situations in which a nonsuit should be denied are 
where there is any evidence to sustain plaintiff’s 
case and prove the defendant’s liability, although 
it may be slight,°® and even though it may be con- 
tradicted,’° if it amounts to more than a seintilla;7 


where there is some evidence in 


the allegations made.” Marchant v. 
New York Life Ins. Co., 155 S.E. 221, 
224,42 Ga.App. 11. (2) “Such a.mo- 
tion is different from a motion for a 
nonsuit Since it relates to the suffi- 
ciency both of the petition and of the 
evidence, while a motion for a non- 
suit is in the nature of a demurrer to 
the evidence only.” Marchant v. New 
York Life Ins. Co., supra. : 

69. Cal.—Marchetti v. Southern 
PAG TCO. sno Pee OTe. 204 Cale 649) 
Wells v. Snow, 41 P. 858; Cravens v. 
Dewey, 13 Cal. 40; W. C. Cook & Co. 
v. White Truck & ‘Transfer’ Co., 
(App.) 13 P.(2d) 549; Blodgett v. El- 
liott, 257 P. 544, 84 Cal.App. 112; Oles 
ve Kahn Bros., 253 P. 158, 81 Cal.App. 
ibs 

Ga.—Jackson vy. Georgia R., etc., 
Co., 48 S.E. 420, 120 Ga. 1009; Augus- 
ta Amateur Musical Club v. Cotton 
States Mechanics’, ete., Fair Assoc., 
50 Ga. 436; Greene v. Barnwell, 11 
Ga. 282; Thompson v. Lawrence, 121 
S.E. 255, 31 Ga.App. 552; Gresham v. 
Stewart, 119 S.E. 445, 31 Ga.App. 25; 
Moseley v. Patterson; 107 S.E. 623, 
27 Ga.App. 133; Binion v. Central -of 
Georgia Ry. Co., 78 S.E. 132, 12 Ga. 
App. 663. 

Idaho.—Tipsword vy. Potter, 174 P. 
133, 31 Idaho 509, 6 A.L.R. 527; Small 
vy. Harrington, 79 P. 461, 10 Idaho 499; 
Idaho Comstock Min., etc., Co. v. 
bundstrum, T47P:9975. 19 Idaho: .257; 
York iw: Pacific;..etess-R:-Co., 69 .P. 
. 8 Idaho 574. 

Ky.—Smith v. Park, 84 S.W. 1167, 

Heys Tas 3, bil: 

Minn.—Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 83 N.W. 41, 30 
Minn. 139. 


Mont.—Nord v. Boston, ete., Con- 
Sol. Copper, etc., Min. Co., 75 P. 681, 
30 Mont. 48. 

N.H.—State v. Collins, 44 A. 495, 


68 N.H. 299; Page v.. Parker, 43 N. 
He 363;°80 Am. Dsi72: 

N.J.—Dellabello v. Central R. Co. 
of New Jersey, 124 A. 59, 99 N.J.Law 
348; Coxe v. Field, 13 N.J.Law 215. 

N.C.—Hancock vy. Southgate, 119 S. 
BE, 364, 186 N.C. 278; Nowell v. Bas- 
night, 116 S.E. 87, 185 N.C. 142; Beaver 
vi Fetter, 97 S:E: 145, 176 N.C.- 334; 
Barnett v. Smith, 88 S.E. 770, 171 N. 
C2535. 

Ohio.—Cleveland Axle Co. v. Zilch, 
12 eOnhloGir Cre) 578!—6- -OhieCir: Dec; 
699; Gates v. Home Mut. L. Ins. 
Co., 5 OhioDec. (Reprint) 313, 4 Am. 
L.Rec. 395; Miller v. Armleder, 6 
OhioS.&C.P. 340, 4 OhioN.P. 234. 

Or.—Reed v. National Hospital 
Ass’n, 212 P. 537, 106 Or. 471; Farrin 
v. State Industrial Acc. Commission, 
205 P. 984, 104 Or. 452; Cram v. 
Powell, 197 P. 280, 100 Or. 708; North 
Pac. Lumber Co. v. Spore, 75 P. 890, 
44 Or. 462; Perkins v. McCullough, 59 
P. 182, 36 Or. 146; Richmond v. Mc- 
Neill, 49 P. 879, 31 Or. 342; Vanbeb- 
ber v. Plunkett, 38 P. 707, 26 Or. 562, 
27 L.R.A. 811; Wallace v. Suburban 
RACo.38TPe4lt, 260Or. 174, 26 LRA. 
663; Hedin v. Suburban R. Co., 37 P. 
540, 26 Or. 155; Herbert v. Dufur, 32 
P. 302, 23 Or. 462; Ryberg v. Port- 
land Cable R. Co., 29 P. 614, 22 Or. 
224; Salomon vy. Cress, 29 P. 439, 22 
Or. 177; Anderson y. North Pac. Lum- 
ber Cod., 28 PB. 5, 21 Or. 281; Salmon 
v. Olds, 9 Or. 488; Southwell v. Beez- 
ley, 5 Or. 458; Tippin v. Ward, 5 Or. 
450 


Pa.—Dinan v. Supreme Council C. 
M. B. A., 60 A. 10, 210 Pa. 456; Bevan 
v. The Insurance Co., 9 Watts&S. 187; 
Bellman y. Pittsburg, etc., R. Co., 31 
Pa.Super. 389; Kelton v- Fifer, 26 Pa. 
Super. 603; Kaufman v. Abeles, 11 
Pa.Super. 616. 

Porto Rico.—Escudero vy. Bernard, 
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plaintiff's favor 


6 Porto Rico Fed. 429. 

R.I.—Douglas vy. Matzner, 149 A. 
SOIR Od Eye aks 

S.C.—Caughman v. State Highway 
Department, 151 S.E. 107, 154 S.C. 43; 
Young v. Corbitt Motor Truck Co., 
146 S.E. 534, 148 S.C. 511; McKinney 
v. Saluda Lumber Co., 120 S.H, 234, 
126 S.C) 503; -Stanton iv. Interstate 
Chemical Corporation, 81 S.E. 660, 97 
S.C. 403; Pinckney v. Atlantic Coast 
Line RR. Co., 75 S.B. 964, 92° S'Cs 528; 
Sanders v. Southern Ry., Carolina 
Dive (3S... 356;, 90) 'S:C..331.. Jones= 
ville Mfg. Co. v. Southern R. Co., 58 
S.E. 422, 77 S.C. 480; Morrow v. Gaff- 
ney Mfg. Co., 49 S.E. 573, 70 S.C.°242; 


Koon v. Southern R. Co., 48 S.E. 86, 
69 S.C. 101; Hughes v. Lancaster 
County School Dist. No. 37, 44 S.E. 
784, 66 S.C. 259; Salley v. Man- 
chester, ete., R. Co., 40 S.E. 111, 62 
S.C. 127; Marshall v. Mitchell, 38 S. 
Be 158, 50 Cunt DZone CDkInst rove 


Charleston St. R. Co., 36 S.E. 703, 58 
S.C. 373; Sloan v. Pelzer, 32 S.E. 431, 
54 S.C. 314; Beckham v. Southern R. 
Co., 27 S.H. 611, 50 S.C. 25; Salinas 
vi Cy-Aultman & )Co;, 22, S:B. 889, 45 

S.C. 283; Whaley v. Bartlett, 20 S.E. 
745, 42 S.C. 454; Kinard v. Columbia, 
etes Ri. Coy 8s. D193 9 TS Cn baa 
Munroe v. Williams, 15 S.E. 279, 35 
§.€.,572; Petrie v. Columbia, etc., R. 
Cone ti Sibl. 515; 29'S: C0303 79 Bridser 
v. Asheville, etc., R. Co., 25 S.C. 24; 
Dulany v. Elford, 22 S.C. 304; Clason 
ViBird. 41S:©.Lii3 0! 

See Swallow v. First State Bank, 
161 N.W. 207, 35 N.D. 608 (holding, 
in an action to recover statutory 
penalties and actual damages for de- 
fendant’s refusal to satisfy certain 
mortgages, that where defendant ad- 
mits that some actual damages were 
proved the court properly refused to 
direct a verdict in favor of defend- 
ant for a dismissal of the action). 

“Where there is any legal or com- 
petent evidence to Support a verdict, 
a motion for nonsuit should be over- 
ruled.’”’ York v. Pacific, etc., Ry. Co., 
69 P. 1042, 1045, 8 Idaho 574. 

' “A&A motion for a nonsuit Should be 
denied when there is any evidence to 
sustain the plaintiff’s case, without 
passing upon the question of its suf- 
ficiency, or as to whether the court 
believed it or not.” Qles v. Kahn 
Bros., 253 P. 158, 81 Cal.App. 76, 81. 

[a] Statement of rule.—‘“‘An order 
of nonsuit should not be made when 
the plaintiff has produced any evi- 
dence, or, aS sometimes stated, any 
substantial evidence which, freed 
from conflicts, contradictions, or in- 
consistencies therein, and viewed in 
its most favorable light, together 
with all legal inferences an pre- 
sumptions deducible from Such evi- 
dence, would tend to support the 
plaintiff’s case and a judgment in his 
favor.” In re Ivey’s Hstate, 271 P. 
5do, OGL, 94) CaltAppi 516; 

[b] Rule applies if no incontro- 
vertible fact is established by de- 
fendants, which fact, as established, 
would constitute an absolute bar to 
plaintiff's right of recovery. Della- 
bello v. Centfal R. Co. of New Jersey, 
124 A. 59, 99 N.J.Law 348. 

{c] Effect of evidence subsequent 
to plaintiff’s.—Where, at the close 
of plaintiff’s evidence, there is some 
evidence to go to the jury, the same 
evidence is in at the conclusion of 
all the evidence, although its force 
may have been weakened by the evi- 
dence of defendant or of plaintiff in 
rebuttal, and so a motion for nonsuit 
at the close of all the evidence should 
be denied. Beaver v. Fetter, 97 S.E. 
145, 176 N.C. 334. : 

° 


{[d] Illustration.—A ground 
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upon the only point made by the pleadings;*? where 
plaintiff has introduced substantial evidence on all 
points raised by the motion;** where the evidence 
is sufficient to establish plaintiff’s cause of action ;‘* 
where there is sufficient evidence to authorize a 
verdict or finding for plaintiff,’® or to support a ver- 


nonsuit that the “written instrument 
sued on’ imposes no obligation on 
defendant to make good plaintiff’s 
claim is not tenable, where the ac- 
tion was also based on an additional 
parol agreement supplementing the 
written agreement, and there was 
some testimony tending to show the 
obligation. Sloan v. Pelzer, 32 S.E. 
431, 54 S.C. 314. 

70. Barnett v. Smith, 88 S.E. 770, 
(ellen ails UNI Centos 

“There being . evidence sus- 
taining plaintiff’s cause of action, the 
motion for judgment, of nonsuit could 
not be sustained because of contra- 
dictory statements of the witness.” 
Barnett v. Smith, supra. 

71. Stikeleather v. Asheville Park 
Co., 123 S.E. 67, 187 N.C. 860; Nowell 
v. Basnight, 116 S.H. 87, 185 N.C. 142; 
Forsythe v. Zebulon Cotton Oil Mill 
Cos, $3 S:H3205 L6TANGC. AiSee Se mich: 
v. Salisbury & S. Ry. Co., 77 S.E. 966, 
162 N.C. 29; Busbee v. Western North 
Carolina Lumber & Mfg. Co., 56 S.E. 
577, 151 N.C. 513; Currie v. Gilchrist, 
6 Ss ob 8h; 1 47> IN Ce 648 Coxe 
High Point,)R: Ac & S: RCo. 6135S: 
183, 147 N.C. 353; Butts v. Atlantie, 
ete, BR. Co., 45 S-B. 47/2, 133) NeC., 82e 
Beliman v. Pittsburg, ete., R. Co., 31 
Pa.Super. 389; Kaufman vy. Abeles, 1f 
Pa.Super. 616. 

72. State v. Boles, 18 S.C. 534. 

73. Inman v. Schecher, 260 P. 605, 
86 Cal.App. 193. 

74, Cobb v. Knapp, 71 N.Y. 348, 27 
Am.R. 51 [aff 42 N.Y.Super. 91]; New- 
by v. Atlantic Coast Realty Co., 108 
S.E. 323, 182 N.C. 34; Baker v. Brown,. 
65 S.E. 520, 151 N.C. 12. 

75. Cal.—Davis v. Crump, 123 P. 
294, 162 Cal. 513; Paolini v. Fresno 
Canal: & Irrigation ‘Cov ioi Ps TAs Oo 
Gal.Appes 

Colo.—Buftington v. Sussex Real 
Estate & Investment Co., 108 P. 970, 
48 Colo. 1. 

Ga.—Elrod v. McConnell, 
449, 170 Ga. 892; McLarty v. Aber- 
crombie, 149 S.E. 30, 168 Ga. 742; 
Cohen v. Howell, 89 S.B. 719, 145 Ga. 
671; McCord yv. Thompson, 61 S.EB. 
1121, 181 Ga. 126; Malcolm v. Dobbs, 
56 S.E. 622, 127 Ga. 487; Southern 
Ry. Co. v. Reynolds, 55 S.E. 1039, 126 
Ga. 657; Connelly v. Connelly, 55 S.B. 
916, 126 Ga. 656; Philips v. Brigham, 
26) (Ga. COLT, “71 “Amis 9237-3 Disonesy: 
Yawn, 15 Ga. 491, 60 Am.D. 708; Camp 
v. Curry-Arrington Co., 151 S.B. 837, 
41 Ga.App. 53; Farmer v. Georgia 
Power Co., 146 S.B. 40, 39 Ga.App. 61; 
Thompson v. Lawrence, 121 S.E. 255, 
81 Ga.App. 552; Moore v. Dixie Fire 
Ins. Co., 92 S.E. 302, 19 Ga.App. 800; 
Reid v. Tyson, 91-S:H. 1066; 19 Ga. 
App. 677; Tison v. J. B. Jemison & 
Co.,.85 S.E. 619, 16 Ga.App. 427; Peru- 
vian Guano Corroration v. McGhee 
Cotton Co., 85 S.H. 355, 16 Ga/App. 
349; Henry v. Georgia & F. Ry., 84 
S.E. 482, 16 Ga.App. 12; Chance vy. 
Southern Ry. Co., 73 S.E. 1076, 10 Ga. 
App. 702. 

Nev.—McCafferty v. Flinn, 107 P. 

& Sons v. Union 


225, 32 Nev. 269. 

N.J—S. Kosson 
Bldso ids *Consty (Conn) Ame 6sotint os 
N.J.Law 111; Dirk v. Sanitary Const. 
Corn 1437 Ale 3822) 105) IN ailaweewoee 
Iaconio v. D’Angelo, 142 A. 46, 104 
N.J.Law 506, 58 A.L.R. 614; Hunke 
Vin Hunke, 13%) Avy 419 1038) INGO alw 
645; Spargo v. Central R. Co. of New 
Jersey, 86 A. 385, 84 N.J.Law 251: 
Barton v. Brands, 15 N.J.Law 248: 


154 S.H. 


Durgett v. Public Service Co-ordi- 
nated Transport, 150 A. 557, 8 N.J. 
Misc. 457. 


N.Y.—Powers v. Benedict, 88 N.Y. 
605; Clemence v. Auburn, 66 N.Y. 
334 [aff 4 Hun 386]; Homan vy. Earle, 
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dict,*® although it may not be sufficient to require 
a verdict or finding for plaintiff;77 where the evi- 
dence would authorize a finding for either party ;*° 
where the evidence is reasonably sufficient to prove 
where the court would not 
be justified in setting aside a verdict for plaintiff 
as against the evidence;*° and where the jury may 
find that defendant has a good defense to plaintiff’s 
A dismissal at the close of de- 
fendant’s case can be sustained only when the de- 
fense relied on is established as a matter of law on 


the essential facts ;7° 


cause of action.®! 


undisputed evidence.*? 


Nonsuit of defense. 


Effect of counterclaim. 


claim in his answer.*# 


Burden on a motion for nonsuit does not rest on 
plaintiff to eliminate all causes favorable to defend- 


BeEINGY. cou [att 13. Abbapr N.S. 402i); 
Dunham v. Troy Union R. Co., 1 Abb. 
Dec. 565, 3 Keyes 543, 3 Transcr.App. 
67; Dick v. Steel & Masonry Contract- 
ne Co. #4138 ENGYS. 100, 153) App Dive 

N.C.—Mangum v. Brown, 156 S.E. 
535, 200 N.C. 296; Short v. La Fayette 
ee Ins. Co., 140 S.E. 302, 194 N.C. 
649. 

Wis.—Mahar v. Montello Granite 
Co., 130 N.W. 949, 146 Wis. 46; Jucker 
vy. Chicago, etc., R. Co., 8 N.W. 862, 
52 Wis. 150. 

76. Cal.—In re Unger’s Estate, 206 
P. 1008, 188 Cal. 714; In re Cheval- 
lier’siFistate; 113. P. 130, 159 Cal, 1615 
Callahan v. Harm, 277 P. 529, 98 Cal. 
App. 568; White v. Spreckels, 101 P. 
920, 10 Cal.App. 287. 

Colo.—Minnequa Lumber 
City and County of Denver, 
539, 67 Colo. 472. 

Ga.—Spinks v. La Grange Bank- 
ing & Trust Co., 129 S.EB. 31, 160 Ga. 
705. 
Idaho.—Moreland v. Mason, 260 P. 
1035, 45 Idaho 148; Black v. Lewis- 
ton, 13 P. 80, 2 Idaho (Hasb.) 276. 

Neb.—Kimble v. Roeder, 214 N.W. 
1, 115 Neb. 589. 

N.J.—Weston Electrical Instrument 
Co. v. Benecke, 82 A. 878, 82 N.J.Law 
445, Ann.Cas.1913D 11; Dayton v. 
Boettner, 81 A. 726, 82 N.J.Law 421. 

N.Y.—Cutter v. Morris, 22 N.E. 451, 
116 N.Y. 310; Godfrey v. Johnston, 
1 Keyes 556; Gartner v. Goodman, 
194 N.Y.S. 258, 201 App.Div. 177. 

N.C.—Southwell vy. Atlantic Coast 
WING eneOO mw La S.H, OS Ol, kool Nac. 
417; Carter v. Vann, 127 S.E. 244, 189 
N.C. 252; Montgomery v. Lewis, 122 
Sib sal oul UNG OC.) DUG, Larrisonecy, 
Western Union Telegraph Co., 79 S. 
BE. 281, 163 N.C. 18; Ellison v. West- 
ern Union Telegraph Co., 79 S.E. 277, 
163 N.C. 5. f 

Or.—Steinmetz v. Grennon, 212 P. 
532, 106 Or. 625. 

294 P. 


Wash.—Wold v. Gardner, 
Wis.—Kortendick v. Waterford, 115 


CO; Ne 
eSiOmpby: 


574, 159 Wash. 665. 


N.W.. 331, 1385 Wis. 77;.' Badger v. 
Janesville Cotton Mills, 70 N.W. 687, 
95 Wis. 599; Johnson v. Chicago, etc., 
PICO Guu ING VV Oummoom Wass dias 
Gower v. Chicago, etc., R. Co., 45 Wis. 
182; Dodge v. McDonnell, 14 Wis. 
553. 

{a] In such case no amount of 


contradictory evidence will authorize 
a nonsuit. In re Chevallier’s Estate, 
Lise Lol, Loo Cali t6l: 

[b] After return of verdict.— 
Where the trial court has reserved 
decision on a motion to dismiss the 


Where defendant relies on an 
affirmative defense, plaintiff may move the court to 
instruct that the plea is not supported, the issue thus 
raised to be decided by the rules of nonsuit.** 

If, when plaintiff rests, 
he has failed t6 prove a cause of action, the court 
may, on motion of defendant, dismiss the case not- 
withstanding defendant may have set: up a counter- 


TRIAL 


to plaintiff.®® 


Time of motion asi affecting decision. 
risdiction it is held that a motion for nonsuit is not 
favored when made at the end of plaintiff’s case,*® 
but in another jurisdiction it is held that where at 
the close of plaintiff’s evidence there is no suggestion 
that he has not shown enough to sustain his eause 
of action, this silence on the part of defendant and 
acquiescence on the part of the trial judge, although — 
not conclusive is entitled to some weight in disposing 
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, ant, but is on defendant to eliminate those favorable 


In one ju- 


of defendant’s motion for a nonsuit at the close of 


all the evidence.*? 

‘[§ 404] (2) Discretion of Court. In several ju- 
risdictions it is within the discretion of the court 
.as to whether it will grant a nonsuit in cases in which 
it is proper to do so,** but it has no discretion what- 
ever as to when it must deny such a motion.®® . 

[§ 405] (3) Where Evidence Conflicting. To au- 
thorize a nonsuit the facts must. be undisputed and 


such that all reasonable men must come to the same 


complaint until after the jury have 
rendered a verdict, it cannot set aside 
the verdict, and grant the motion to 
dismiss the complaint when there is 
sufficient evidence to sustain it. 
Gartner v. Goodman, 194 N.Y.S. 258, 
201 App.Div. 177. 

77. Elrod v. McConnell, 154 SE. 
449, 170 Ga. 892; Philips v. Brigham, 
26° Gay 617,71. Am-D: 237; Moore -v. 
Dixie Fire Ins. Co., 92 S.E. 302, 19 Ga. 
App. 800. 

78. Ga.—Ambrose v. Seaboard, 
Cte Re Coys Ai S: By 15.6. 65 el 1b Granmea dor 
Dover, etc., R. Co. v. Deal, 41 S.E. 
256, 115 Ga. 42; Flewellen v. Flewel- 
len, 40 S.E. 301, 114 Ga. 403. 

Hawaii.i—Machado v. Mitamur, 24 
Hawaii 224. . 

N.Y.—Silliman v. Lewis, 49 N.Y. 
379; Harris v. Eggleston, 62 N.Y.S. 
221, 47 App.Div. 169. 

Tex.—Lindsay v. Murphy, (Civ. 
App.) 48 S.W. 531. 

Wis.—Beyer v. St. Paul F. & M. 
Ins. “Co.s. 889 NW. 57) 1129 Wis.n1 38: 

79. Smith v. Salisbury & S. Ry. 
Co.; 77 S.H. 966;/162 Nico 29: 

80. Silliman v. Lewis, 49 N.Y. 379. 

81. Dairy Region Land Co. v. Paul- 
son, 199 N.W. 398, 160 Minn. 42. 

82. De Noyelles v. Delaware Ins, 
Co. of Philadelphia, 138 N.Y.S. 855, 
78 Misc. 649. 

83. Clay v. Johnson, 6 T.B.Mon. 
(Ky.) 644; McMichael v. Raoul, 14 
La.Ann. 307. 

84. Slocum v. Minneapolis Millers 
Assoc., 23 N.W. 862, 33 Minn. 483. 
See also Henderson Tire & Rubber 
Co. v. P. K. Wilson & Son, 196 N.Y.S. 
879; 203 App.Div. 773 [aff in part and 
rev in part 139 N.E. 583, 235 N.Y. 
489] (holding that, where defendant 
in moving for a nonsuit at the close 
of plaintiff's evidence asked that de- 
cision be reserved until the defense 
was interposed, but introduced proof 
only on its counterclaim, and no mo- 
tion was made for a directed verdict, 
and, though plaintiff could not main- 
tain the action, it might still have 
rights undetermined, the court prop- 
erly dismissed the action without 
prejudice under Code Civ. Proc. § 
1209; Civil Pract. Act § 482). 

85. Olena v. Standard Oil Co., 135 
A. 27, 82 N.H. 408. 

86. Souza v. Underwriters’ Fire 
Patrol of San Francisco, 2 P.(2d) 200, 
116) CalcAppy 13: 


ed Powers vy. Benedict, 88 N.Y. 

88. Bennett vy. Agricultural Ins. 
Co., 51 Conn. 504; Ingraham v. Ber- 
liawsky, (Me.) 158 A. 816; Inhabit- 


ants of Town of Lisbon v. Inhabit- 


conclusion from them.°®° 
where there is a conflict in the evidence,®? notwith- 


It should not be granted 


ants of Town of Minot, 134 A. 563, 
125 Me. 520; Wetherbee v. Potter, 
99 Mass. 354; Morgan v. Ide, 8 Cush. 
(Mass.) 420. 

[a] In Pennsylvania at the close 
of plaintiff's case there is no legal 
right to a nonsuit (Shapiro v. City of 
Philadelphia, 159 A. 29, 306 Pa. 216), 
(2) and the refusal of the court to 
grant a nonsuit cannot be questioned 
(Carroll v. Hannan, 137 A. 127; 289 
Pa. 65; Northern Trust Co. v. Huber, 
118" AY 217%, 274, Pak 1329¢e _Davisaive 
Borough of Shenandoah, 117 A. 207, 
273 Pa. 501; Keck v..Pittsburgh, H., 
Bm&oNs Col RyéiCo.; ell 5cAr 8 D4 rae 
Pa. 479; Stebbins & Kolb v. Doane, 84 
Pa.Super. 495; Hartley v. Spencer, 75 
Pa.Super. 449; Rose v. Scott, 75 Pa. 
Super. 196; Spencer v. Conrad, 44 Pa. 
Super. 489; Morgan v. Duquesne Bor- 
ough, 29 Pa.Super. 100). 

[b] In Rhode Island (1) a motion 
for nonsuit made at the close of 
plaintiff's testimony is addressed to 
the discretion of the court (Kent y. 
Allen, 123 A. 690, 45 R.I. 451; Huebel 
Vv. BaldwinysilosA. 639 4s 405 
Cranston Print Works Co. v. Ameri- 
can Telephone & Telegraph Co., 
110 A. 419, 43 R.I. 88; Tillinghast v. 
McLeod, 21 A. 345, 17 R.I. 208; Pay- 
ton v. Sherburne, 2 A. 300, 15° R.I, 
213), (2) for the court is not bound 
to rule on the sufficiency of the evi- 
dence of either plaintiff or defendant 
on, motion for nonsuit before the 
whole evidence for both parties is 
presented (Kent v. Allen, supra; 
Huebel v. Baldwin, supra; Cranston 
Print Works v. American Telephone 
& Telegraph Co., supra). 

89. Thompson v. Lawrence, 121 S. 
E. 255, 31 Ga.App. 552. 

[a] Matter of strict law.—A non- 
suit isa matter of strict law. Thomp- 
son v. Lawrence, 121 S.E. 255, 31 Ga. 
App. 552. 

90. Grant v. Chicago, M. & St. P. 
Ry. Co., 252 P. 382, 78 Mont. 97; Hal- 
lett v. S. Liebmann’s Sons Brewing 
Co., 114 N.Y.S. 232, 129 App.Div. 617. 

91. Cal.—Marchetti v. Southern 
Pac. Co., 269 P. 529, 204 Cal. 679; 
Burr vy. United Railroads of San Fran- 
cisco, 126 P. 873, 163 Cal. 663; Powley 
v. Swensen, 80 P. 722, 146 Cal. 471; 
Wassermann v. Sloss, 49 P. 566, 117 
Cal. 425, 59 Am.S.R. 209, 38 L.R.A. 
176; Pacific Mut. L. Ins. Co. v. Fish- 
er, 42 P. 154, 109 Cal. 566; Loop Bldg. 
Co. v. De Coo, 275 P. 881, 97 Cal.App. 
354; Blodgett v. Elliott, 257 P. 544, 
84 Cal.App. 112; Christenson Lumber 
Cou. Buckley, LUS  P. 1466, dit Call 
App. 37; Archibald v. Matteson, 90 
P. 723, 5 Cal:App. 441. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


v, 


§§ 405-407] 


standing discrepancies between testimony of wit- 
nesses called for plaintiff,®? and regardless of the 
So a nonsuit is 
not proper where there are disputed questions of 
fact,®* as where on an issue of fact there is evidence 
which supports the contentions of both parties,®® 
or where the inferences to be drawn from the evi- 
or where different inferences 
may reasonably be drawn from the evidence, infer- 
ences favorable to plaintiff and others favorable to 
or if different conlelusions can 
However, 
of evidence is not sufficient to send every case to the 
jury,°® for a mere conflict in the evidence upon im- 
material matters is not sufficient to send a case to 
the jury if the evidence taken in the light most 
favorable to plaintiff would not support a verdict 


preponderance of the evidence.®* 


dence are doubtful ;°° 


defendant ;°7 
drawn from the facts.°8 


Ga,—Denson vy. Denson, 35 S.E. 
680, 111 Ga. 809; Outcault Advertis- 
ing Co. v. American Furniture Co., 73 
S.E. 20, 10 Ga.App. 211. 

Hawaii.—Machado v. Mitamur, 24 
Hawaii 224; Leialoha v. Wolters, 21 
Hawaii 304. 

Idaho.—Cox v. Cox, 127 P. 679, 22 
Idaho 692. 

Ky.—Lingenfelter  v. Louisville, 
etc., R. Co., 4 S.W. 185, 9 Ky.L. 116. 

N.J.—Margolis v. Pinnas, 124 A. 
529, 99 N.J.Law 515, 1 N.J.Misc. 117; 
Graves v. Baltimore & N. Y. Ry. Co., 
69 A. 971, 76 N.J.Law 362; Hayward 
v. North Jersey St. R. Co., 65 A. 737, 
74 N.J.Law 678, 8 L.R.A.N.S. 1062. 

N.Y.—Place v. New York Cent., 


ete. B. “Co, 60 ONE. 96325" 167 NY. 
345; Nolan v. Brooklyn City, etc., R. 
Coy 8 NY. 63, 41 AmiR. 345% “Clark 


v. Eighth Ave. R. Co., 36 N.Y. 135, 93 
Am.D. 495, 1° Transcr.App: 105, 34 
How.Pr. 315 [aff 32 Barb. 657]; 
ly v. Brooklyn Heights R. Co., 

Y.S. 64, 51 App.Div. 602 [aff 66 N.Y.S. 
1134, 54 App.Div. 627]; Cassidy v. 
Spingarn, 65: IN. Y.S. 798, 32 Misc. 
(GID 

N.C.—Pratt v. American Bond & 
Mortgage Co., 145 S.E. 396, 196 N.C. 
294: Short v. La Fayette Life Ins. 
Co., 140 S.E. 302, 194 N.C. 649; Midg- 
ett v. Branning Mfg. Co., 103 S.E. 895, 
180 N.C. 24; Evans v. Dare Lumber 
Co., 33 S.E. 430, 174 N.C. 31; Osborne 
yaesouthern Ry- #Co:°76 JS: kis 16) 160 
N.C. 309; Nowell v. Royall Cotton 
Mills, 69 S.E. 129, 153 N.C. 322; Short 
v. Gill, 36 S.E. 336, 126 N.C. 803. 

Or.—Domurat v. Oregon-Washing- 
ton R. & Navigation Co., 134 P. 313, 
66 Or. 135; West v. Eley, 65 P. 798, 
39 Or. 461. 

Pa.—Boley & Boley v. Borough of 
Glassport, 91 Pa.Super. 247. 

S.C.—Reeves v. Atlantic Coast Line 
Ry., 85. S.E. 1059, 101, 8.C. 433. 

[a] Thus, in an action to recover 
money obtained by false representa- 
tions, where plaintiffs’ evidence tend- 
ed to show money was obtained by 
false representation that it was to 
be used for a purpose which it was 
not used for, there was no error in 
refusal of nonsuit even though there 
was evidence to the contrary. Mar- 
golis v. Pinnas, 124 A. 529, 99 N.J.Law 
515, 1 N.J.Misc. 117. 

{b] Defect of parties.—Nonsuit on 
the ground of defect in parties, in 
that the article, injury to which was 
sued for, belonged, not to plaintiff, 
but to a firm of which he was a mem- 
ber, should not be granted, the evi- 
dence on such issue being in conflict. 
Burr v. United Railroads of San Fran- 
cisco, 126 P. 873, 163 Cal. 663. Ob- 
jections relating to parties as grounds 
for dismissal or nonsuit see generally 
Dismissal and Nonsuit §§ 99-103. 

92. Cal.—Burns v. Jackson, 200 P. 
80, 53 Cal.App. 345. 

Mont.—Hardie v. Peterson, 282 P. 
494, 86 Mont. 150, 156 [cit Cyc]. 
_N.J.—Kaufman v. Bush, 56 A. 291, 


TRIAL 


for him.1 


of nature,? 


be 
a mere conflict 


69 N.J.Law 645. 

Ohio.—Green v. C., L. & A. Traction 
Coy os Ohiow Cir Cine 6. 

Pa.—kKennelly v. Waropoyak, 
A. 608, 266 Pa. 94. 

93. Ellis & Morton v. Ohio L. Ins., 


109 


Etter CO 4 Ohio St, 62350164. 2Am: Dy? 
610; Bartholomew vy. Kemmerer, 60 
A. 908, 211 Pa.\277.. Contra Kohn v. 


Consolidated Butter, 
Y.S. 265, 30 Mise. 725. 

94. Wanner v. Columbia Casualty 
Co., 147 A. 196, 7 N.J.Misc. 753; Gold- 
en vy. D, R. Paskie’ & Co:; 200° NUYS. 
123, 205 App.Div. 610; Bowen v. Far- 
ley, 99 N.Y-S. 205, (113. App.Div. 767; 
Kornfeld v. David Stevenson Brew- 
ine COs, midi WN. NCS.) 64d uindquist 
v. Pacific Coast Coal Co., 142 P. 445, 
81 Wash. 73. 

[a] Thus it was error to dismiss 
a complaint on the ground that coun- 
terclaim had been established, when 
this contention was based on testi- 
mony elicited by cross-examination 
and forming no part of plaintiff's 
case, and the conclusions drawn 
therefrom were not conceded or ad- 
mitted by the witnesses, there being 
at best a question of fact. Golden v. 
D. R. Paskie & Co., 200 N.Y.S. 123, 
205 App.Div. 610. 

95. Gates County v. Hill, 73 S.E. 
804, 158 N.C. 584. 

96. Nolan v. Brooklyn City, etc., 
ROR. Co. 87 IN. Yi. 638,. 41 Am. Re 38458 
Rhoads v. Herbert, 148 A. 693, 298 
Pa. 522 

vel Gs there is any doubt as to the 
inferences to be drawn from the evi- 
dence it is for the jury.’’ Rhoads _ v. 
Herbert, 148 A. 693, 694, 298 Pa. 522. 

97. New Jersey School, ete., Fur- 
niture Co. v. Board of Education of 
Somerville, 35 A. 397, 58 N.J.Law 646; 
Lewis v. Delaware, etc., Canal Co.,, 
40 N.E. 248, 145 N.Y. 508; Hallett v. 
S. Liebmann’s Sons Brewing Co., 114 
ING cen coe lao AD DAD iv. 16 Lem. Mi Ps 
Hubbard & Co. v. Horne, 165 S.E. 347, 
203. N.C. 20535 Pinckney -v.) Atlantic 
pees Line R. Co., 75 S.E. 964, 92 S.C. 
528. 

[a] In other words (1) to warrant 
a nonsuit it is not enough that the 
facts are without dispute. The in- 
ference that is drawn from such facts 
must likewise be, in a legal sense, 
indubious, that is, one about which 
reasonable men may not honestly dif- 
fer. New Jersey School, ete., Furni- 
ture Co. v. Board of Education of 
Somerville, 35 A. 397, 58 N.J.Law 
646. (2) “Not only must the facts be 
undisputed, but, if conflicting infer- 
ences can be drawn therefrom, it is 
within the province of the jury to 
draw inferences, if the question is not 
one of law.” . Geffert v. Kayser, 192 
N.W. 26, 27,179 Wis. 571. k 

[b] Thus, where there is testi- 
mony on every material allegation of 
complaint from which more than one 
reasonable inference could be drawn, 
nonsuit is improper. Sanders v. 
Charleston Consol. Ry. & Lighting 


etc., Co., 63-N: 
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[§ 406] (4) Where Evidence Improbable or Im- 
possible. Although a nonsuit may be granted where 
the facts testified to are impossible under the laws: 
yet it may not be merely because such 
evidence is extraordinary and highly improbable.* 

[§ 407] (5) Partial Nonsuit—(a) In General. 
partial nonsuit is not permissible.* 
to the whole of a case, and it is error to sustain a 
nonsuit as to part of plaintiff’s cause of action,’ or 
to sustain a nonsuit for plaintiffs 
all the acts of wrong alleged where proof is made of 
any one which is actionable.® 
of action of any kind is stated in plaintiff’s petition 
and supported by the evidence,’ a nonsuit or dismis- 
sal should not be granted even though recovery must 
be limited to a portion only of the ‘amount sued for 


A 


A nonsuit goes. 


failure to prove 


So, provided a cause 


Co; (156. SEE: 874, 159 -S.C.. 266. 

98. Butler v. Farr & Bailey Mfg. 
Co., 82 A. 866, 82 N.J.Law 587; Nolan 
v. Bridgeton & M. Traction Co., 65 A. 
992, 74 N.J.Law 559; Dederick v. New 
Jersey Cent. R. Co., 65 A. 833, 74 N.J. 
Law 424; Hummer v. Lehigh Valley 
R. Co.,- 65 FA. 2426. 74 Nid Lawael 36); 
Mumma v. Haston & C. R. Co., 65 A. 
208, 738 N.J.Law 653; Lewis v. Dela- 
ware, etc., Canal Co., 40 N.E. 248, 145 
N.Y. 508; Hallett v. S. Liebmann’s 
Sons Brewing Co., 114 N.Y.S. 232, 129 
App.Div. 617; Herrick v. Barzee, 190 
P. 141, 96 Or. 357; Domurat v. Ore- 
gon-Washington R. & Navigation Co., 
134 Pore 13) 66) Ors 1354. Olson ww Ore- 
gon Short Line R. Co., 68 P. 148, 24 


‘Utah 460. 


[a] Where fair-minded men might 
honestly difftr as to the conclusions 
to be drawn from facts, whether con- 
troverted or uncontroverted, the mo- 
tion should be denied. Butler v. Farr 
& Bailey Mfg. Co., 82 A. 866, 82 N.J. 
Law 587; Nolan v. Bridgeton & M. 
Traction Co.;, 65,A...992, 74, N.J. Law 
559; Dederick v. New Jersey Cent. 
Ri Og HOO eA, be So oy ade Ned luciana 
Hummer v. Lehigh Valley R. Co., 65 
A. 126, 74 N.J.Law 196; Mumma v. 
Easton & C. R. Co., 65 A. 208, 73 N.J. 
Law 653; Olson v. Oregon Short Line 
R. Co., 68 P. 148, 24 Utah 460. 

99. Nicholas v. Jacobson, 298 P. 
505, 113 Cal.App. 382. 

1. Nicholas v. Jacobson, supra. 

25 Cook ty. Morriss, 33 A. 994, 66 
Conn. 196. 

8. Cook v. Morris, supra. 

4 Jordan v. Atlanta, B. & A. R. 
Co., 66 S.E. 279, 7 Ga.App. 67; Pen- 
dleton v. Atlantic Lumber Co., 60 S.E 
37%, 3 Ga.App. 714. 

5. Southern States Exploring, etc., 
Syndicate v. McManus, 39 S.E. 480, 
113 Ga. 982; Southern R. Co. v. Har- 
din, 33 S.H. 436,.107 Ga. 379; Talbot- 
ton iR. (Co; 'v.Gibsons 32> S,Hi518-106 
Ga. 229; Central R., etc., Co. v. Bry- 
ant, 15 S.E. 537, 89 Ga. 457; Williams 
v. Freeman, 7 N.Y.St. 274, 12 N.Y.Civ. 
Proc. 334; Buchanan v. Chesebor- 
ough, 12 N.Y.Super. 238. 

6. Brooks v. Atlanta, 
1 Ga.App. 678; 
lina, etc., Extension R. Co., 


57 S.E. 678, 
Adams v. South Caro- 
47 S.E. 


693, 68 S.C. 403; Young v. Western 
Upton Tel. Co., 43 S.H.: 448> 65 S.C. 
[al Reason for rule.—‘‘A nonsuit 


is an entirety. It cannot, therefore, 
be granted unless there is a failure of 
testimony to sustain all the acts of 
wrong set out in the cause of action, 
as its effect would be to deprive the 
plaintiff of the right to recover dam- 
ages for those acts of wrong which 
the testimony showed were the cause 
of the injury.”’ Young v. Western 
Union Tel. Co., 43 S.E. 448, 450, 65 
S:Cnr9 se 

7. Rettner v. Minnesota Cold-Stor- 
age Co.,, 93 N.W. 120, 88 Minn. 352; 
McClure v. New York Cent. Trust Co. 
ger) L01. LOO, IN.Ys, LOS) bo Teas 
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in the petition,® or to nominal damages.® 
[§ 408] (b) As to One or More Causes of Action. 


Where two or more causes of action are alleged, a 
motion for nonsuit as to one of them may be grant- 
ed when there is no evidence to sustain it;?° 
where two or more counts or causes of action or 
e alleged, a motion for:nonsuit 
addressed to plaintiff’s right to recover any verdict 
should be denied where there is evidence to send the 

case to the jury on one or more counts, or causes of 


claims for recovery are 


action, or claims for recovery.'+ 


several grounds of recovery argued by plaintiff is 


8. Ga.—Smith v. Faulk, 156 S.E. 
185, 171 Ga. 616; Philpot v. Chatta- 
nooga, ete, R. Co., 40 S.E. 266, 114 
Ga. 295; Teasley v. Bradley, 35 S.B. 
Woe el Om Gran -49Gr 11s) AUMsouEy.. Lis); 


Morris vy. Peachtree Heights Park Co., 


143 S.E. 909, 88 Ga.App. 303; Collier 
v. Pritchett, 118 S.E. 444, 30 Ga.App. 


451; Harris v. Evans, 65 S.B. 802, 6 
Ga.App. 747; Pendleton v. ‘Atlantic 
Lumber Co., 60 S.E. 377, 3 Ga.App. 
714. 

Hawaii.—Schoening v. Miner, 22 
Hawaii 196. 


N.J.—Klink v. Frish, 135 A. 803, 5 
N.J.Mise, 196. 

N.Y.—Weber v. Suderov, 234 N.Y.S. 
78, 133 Misc. 832. 

N.C.—Ollis v. Drexel Furniture Coy 
F2RSSEe wok el om INs Ce 2. 

S.C.—Bewley-Darst Coal Co. v. 
Laurens Gin & Fuel Co., 119 S.B. 589, 
PAS SHOR Ae 

“A nonsuit Should not be awarded 
even though evidence be introduced 
in behalf of the plaintiff which is 
vague and contradictory, if a recov- 
ery for any amount, no matter how 
small, may be authorized by any rea- 
sonable inference which may be 
drawn by the jury from any of the 
testimony.” Smith v. Faulk, 156 S.E. 
N85 188, 17 Ga. 2616. 

[a] Thus (1) where plaintiff is en- 
titled under the evidence, if believed, 
to recover something, a motion for 
nonsuit is properly overruled. Ollis 
Vv. Drexel Kurniture’ Co.;.92 S:E. 371, 
173 N.C. 542. (2) Where evidence au- 
thorized the jury to find a verdict for 
more than half of the judgment sued 
on, an award of nonsuit was errone- 


ous, arias v. Faulk, 156 S.E. 185, 171 
ra 
a In action on account contain- 


ing various items, where the evidence 
shows a right to recover as to any 
one, it is error to nonsuit the entire 
case. Harris v. Evans, 65 S.E. 802, 
6 Ga.App. 747. 

{[c] On vague and contradictory 


evideuce.—If recovery for any 
amount, no matter how small, is au- 
thorized, a nonsuit should not be 


awarded even though the evidence in- 
troduced in behalf of plaintiff is 
vague and contradictory. Pendleton 
Bros. v. Atlantic Lumber Co., 60 S.E. 
377, 3 Ga.App. 714. 

9. Cal.—Hancock y. 
618, 71 Cal. 537. 

Ga.—Bloom y. Americus Grocery 
Co., 43 8.H. 54, 116 Ga. 784; Roberts 
vy. Glass, 37 S.E. 704, 112 Ga. 456; 


Hubbell, 12 P. 


Howard v. Dayton Coal, etc., Co., 20 
S.M. 336, 94 Ga. 416. 

lowa.—Woodrow vy. Cooper, 3 Iowa 
214. 

Minn.—Farmer v. Crosby, 45 N.W. 
866, 48 Minn. 459; Potter v. Mellen, 
30 N.W. 438, 36 Minn, 122. 


Mont.—Hall_ v. 
Thresher Co., 212 ). 
N.H.— Watts v. 


eee CG Roum aly) 
290, 65 Mont. 566. 
Sawyer, 55 N.H. 38. 

N.J.—Corbo v. Hast Orange & A 
Land Co., 92 A. 345, 86 N.J.Law 563; 
Goldman v. Beach Front Realty Co 
83 A. 777, 83 N.J.Law 97; New Jersey 
School, ete., Furniture Co. v. Somer- 
ville Bd. of Education, 35 A. 397, 58 
N.J.Law 646. 

N.Y.—Van Rensselaer 


v. Jewett, 2 
INGE TWRYAS GR oatl Bis PAraate 


Rumsey v. 


ants. 
but 


Also, if one of 


ING wa VorksnetGan ht ©O:jmli (Naeno sOrues 
63 Hun 200 [aff 38 N.B. 338, 137 N.Y. 
563]; Toop v. New York, iis aNeyaS: 
280; People v. Metropolitan Tel., etc., 
Co., 11 Abb.N.Cas. 304, 64 How.Pr. 120, 
2 Civ.Proc. 304, 64 How.Pr. 66. See 
Nev-a-hone Razor Strop Co. v. 
Schwartz, 145 N.Y.S. 899 (holding 
that, where plaintiff’s failure to prove 
damages from defendants’ unlawful 
acts was cuused by the sustaining of 
objections to which it duly, excepted, 
a motion for a dismissal because of 
such failure was improperly grant- 
ed). 

N.C.—Edwards Bros. v. Erwin, 62 
S.E. 545, 148 N.C. 429, 16 Ann.Cas. 
393. 

Pa.—Stokes v. Pennsylvania R. Co., 
63 A. 1028, 214 Pa. 415. 

[a] Thus the amount recoverable 
by plaintiff as damages for disturb- 
ance of an easement in gross is not 
in question on defendant’s motion to 
nonsuit. Goldman vy. Beach Front 
Realty Co., 83 A. 777, 83 N.J.Law 97. 

{b] Limitation of rule.—Where 
the sole object of the recovery is 
damages, a failure to prove substan- 
tial damages is a failure to prove the 
substance of the issue and entitles 
defendant to a judgment of nonsuit, 
or a judgment that the appellant take 
nothing by his action. It is only 
where the verdict of the jury will de- 
termine some property or permanent 
personal right that the verdict must 
be taken regardless of the question 


‘whether the amount returned is sub- 


stantial or nominal. Hewson v. Pe- 
terman  Mfs) Co... 236) Fo. 215385276 
Wash. 600, 51 L.R.A.N.S. 398, Ann. 
Cas.1915D 346; Woodhouse v. Powles, 
86 P. 1063, 43 Wash. 617, 117 Am.S. 
BR 1079, 8 L.R.A.N.S. 783, 11 Ann.Cas, 

10. Lanier v. Pullman, 105 S.E. 21, 
180 N.C. 406; Machen v. Western Un- 
ion,,.ete., .€o., 51 SEs 697,.72 SiC. 256. 

11.. N.J.—Bencke v. Weltershach, 
158 A. 752, 108 N.J.Law 430; Hasse 
v. Gietz, 157 A. 121, 108 N.J.Law 252; 


Bingham v. Schindel, 105 A. 727, 92 
N.J.Law 502; Troiano v. Baker, 90 
A. 1096, 86 N.J.Law 288; Bartow v. 


Brands, 15 N.J.Law 248. 
N.Y.—Caulkins v. Hellman, 47 N.Y. 


449, 7 Am.R. 461; Graves v. Rudman, 
257 N.YiS. 212) 235 App. Div. 380: 
N.C.—Lanier v. Pullman, 105 S.E. 
21, 180 N.C. 406. 
Pa.—Mikelberg Vv. Philadelphia 
Rapid Transit Co., 16 Pa.Dist. 906. 
$.C.—Machen v. Western Union, 
etc., Co., 51 S.E. 697, 72 S.C. 256. See 


Sanders v. Charleston Consol. Ry. & 
Mightine Co. 156) Sth. (874.7) 059 Sic} 
266 (holding that if there is any evi- 
dence which reasonably tends to sup- 
port either of plaintiff's alleged caus- 
es of action, a nonsuit is not proper). 

See Atchison, etc., R. Co. v. Adcock, 
88 P. 180, 38 Colo. 369 (holding a mo- 
tion of nonsuit properly overruled in 
an action against a railroad company 
for damages for killing plaintiff's cat- 
tle, where the evidence showed no lia- 
bility for the killing but did tend to 
show liability by defendant railroad 
company for conversion of the bodies 
of the animals to its own use). 

[a] TIllustrations.—(1) In an ac- 
tion to recover damages caused by an 


[§§ 407-409 


sufficient, a motion for nonsuit may be denied with- 
out considering the other grounds. ie 

[§ 409] (c) As to One or More Parties. Defend- 
Asa general rule, where there are two or more 
defendants, “the court may, under the statutes in the 
various jurisdictions, enter a nonsuit as to defend- 
ants who are shown not to be liable and permit the 
action to proceed against the others;** 
a motion to nonsuit as to all of several defendants 
should be denied where the evidence warrants a re- 
covery as one or more of them.'+ 
should not be granted in favor of any defendant 


however, 


Also a nonsuit 


alleged negligence and willfulness in 
delivery of a telegram, it is proper to 
refuse a nonsuit on the whole case, if 
there was evidence of negligence, 
though there was none of willfulness. 
Machen vy. Western Union, etce., Co., 
51 S.E. 697, 72 S.C. 256. (2) In an-ae= 
tion for malicious prosecution, even 
though there is such a failure of evi- 
dence as to warrant a nonsuit on the 
issue of malicious prosecution, if a 
claim for salary, added by amend- 
ment, is clearly for determination by 
the jury, a general motion for nonsuit 
cannot properly be granted. Bencke 
v. Weltersbach, 158 A. 752, 108 N.J. 
Law 430. (3) In an action of trespass 
which comprised both malicious pros- 
ecution and false imprisonment, if the 
evidence is sufficient to sustain ei- 
ther action a nonsuit is improper. 
Mikelberg v. Philadelphia Rapid 
Transit Co., 16 Pa.Dist. 906. 

[b] Divisible cause of action.— 
Where plaintiff has established a pri- 
ma facie case as to any part of a 
divisible cause of action, a nonsuit 
cannot be granted, although part of 
the claim is barred by an unquestion- 
ed rule of law. Troiano v. Baker, 90 
A. 1096. 86 N.J.Law 288. 

Dismissal as to part of causes of 
action as -barring subsequent suit 
therefor see Judgments § 1209. 

12. Rockwell v. Hustis, 104 A, 127, 
T9_ IN. Ebr 5% 

13. Fla.—Williams v. Sherry, 114 
So. 849, 94 Fla. 998. 

Ga.—Jordan v. Atlanta, B. & A. R. 
Co., 66 S.E.. 279, 7 Ga.App. 67. 

Iowa:—Steele v. Grahl-Peterson Co., 
109 N.W. 882, 135 Iowa 418. 

N.J.—Kantor v. Guarantee Build- 
ing & Loan Ass'n of City of Newark, 
154 A. 237, 9 N.J.Mise. 397 [aff 160 
A. 578, 109 N.J.Law 152]. 

N.Y.—McNamee vy. Borough Devel- 
opment Co., 119 N.Y.S. 510, 134 App. 
Div. 666; Thomson v. Batcheller, 119 
N.Y.S. 577, 1384 App.Div. 506 [aff 94 
ING. 61 95n 2 Ole INiavan bodes 

Pa.—Cleary v. Quaker City Cab 
Co.,,132 An 185,428 eba. 240s. Coley 
ene Casket Co., 101 Pa.Super. 

[a] Reason for rule.—There has 
been a misjoinder of such defendant 
in accordance with the provisions of 
Gen. St. § 1372 (Rev. Gen. St. [1920] 
§ 2568). Williams v. Sherry, 114 So. 
849, 94 Fla. 998. 

{b] Illustration.—Defendant, sued 
on a check given to his codefendant, 
is entitled to a nonsuit, there being 
no proof of any transaction between 
plaintiff and defendant or that code- 
fendant received money for defend- 
ant. Kantor y. Guarantee Building & 
Loan Ass’n of City of Newark, 154 A. 
237, 9 N.J.Misc. 397 [Laff 160 A. 573, 
109 N.J.Law 152]. 

[c] Retroactive effect of statute. 
—A statute permitting suit against 
one defendant after nonsuit as to 
other applies to cases arising prior 
to, aS well as after, its enactment. 
Clearly v. Quaker City Cab Co., 132 A. 
185, 285 Pa. 241. 

Dismissal as to part of defendants 
as barring subsequent suit against 
them see Judgments § 1208. 

14. Cowart v. Fender, 73 S.B. 822; 
137% “Ga. 586, Ann.Cas.1913A 932; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 
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where a motion therefor is not made in his behalf,15 
and, where one of two joint defendants makes a mo- 
tion for nonsuit in his own behalf only and not for 
the other defendant, he cannot take advantage of 
the fact that there is insufficient evidence as to. such 
other defendant which entitles that one to a non- 
If, however, two or more 
sued jointly, and there is a failure to show liability 
on the part of all, a nonsuit is proper’? and a dis- 
missal as to the only defendant liable will warrant 
dismissal of the complaint for failure of proof.1§ 
Plaintiffs. Where the proof fails to show a cause 
of action in favor of some of several plaintiffs, de- 
fendant is entitled to a nonsuit as to such plain- 
tiffs,'® but if the motion for nonsuit is general, so 
as to apply to all of the plaintiffs, it should, for 


suit.2& 


that reason, be denied.?° 


Failure of one defendant to answer. Where a pe- 


Howard v. Dayton Coal, ete. Co., 20 
S.E. 336, 94 Ga. 416; Howard v. Snell- 
ing, 28 Ga. 469; Benoit v. Perkins, 
104 A. 254, 79 N.H. 11; Moody v. Per- 
ley, 95 A. 1047, 78 N.H. 17; Norman 
v. Carter, 1 N.Y.S. 253; Lewis v. Iba, 
10 N.Y.S. 537; Gerhardt v. Swaty, 
14 N.W. 851, 57 Wis. 24. See Wertz 
VY. Lamb, 1278 Ps 895143. Mont. (477 
(holding that a defendant, joining 
with his codefendants in a motion for 
nonsuit, will suffer with them, if the 
order was erroneous as to any of 
them). 

[a] Exception unavailable.—An 
exception to the overruling of a joint 
motion of defendants for nonsuit is 
unavailing, where there is evidence 
sufficient against at least one defend- 
ant. Benoit v. Perkins, 104 A. 254, 
79 N...-11. 

15. Goldwater v. Oltman, 292 P. 
624, 210 Cal. 408, 71 A.L.R. 871. 

16. Rhodes v. Southern Ry. Co., 
137 SH. 434, 1399S:C. 139, 

Ave) JOrdan, av. Atlanta, i. 6s) As te 
Co., 66 S.E. 279, 7 Ga.App. 67. 

18. Pearsall v. Mining & Devel- 
oping Co. of New York, 90 N.Y.S. 380. 
19. Lord v. Lord, 11 N.Y.S. 389. 

20. Wolverton v. Rogers, 107 N.Y. 
S. 883, 123 App.Div. 45; Lord v. Lord, 
11°N. Y.S., 389. 

21. Caudell v. Caudell, 55 S.E. 
1028, 127 Ga. 1. 

22. Proper judgment as one of 
aie or on merits see Judgments 

153 

Right of court to direct verdict for 
plaintiff where defendant declines to 
offer any evidence after denial of his 
motion for nonsuit made at close of 
piaintifi’s case see infra § 453. 

23. McWilliams v. City of Rome, 
WD) Sih. 8 640,0 138 NGa,, bole bareti av. 
New York Rys. Co., 172 N.Y.S. 388; 
Naughton vy. Goldberg,.169 N.Y.S. 63; 
Halprin v. Sarner, 117 N.Y.S. 995. 

{a] Tllustrations.—(1) The dis- 
missal of a complaint, in an action 
on an undertaking given by defend- 
ant as surety on an appeal from a 
judgment recovered by plaintiff on 
plaintiff's concession that the part of 
the answer alleging that the judg- 
ment had been vacated by the spe- 
cial term was correct, is error, as pre- 
cluding plaintiff from proving facts 
which would overcome the effect of 
that order. Walton Foundry Co. v. 
American Surety Co. of New York, 
201 N.Y.S. 597, 206 App.Div. 539. (2) 
In an action ‘against a municipality 
for the tearing down of a wall by its 
building inspector, interruptions by 
the court requiring plaintiff to show 
by what authority the wall was torn 
down, and, on his failure to do So, 
the exclusion of further evidence and 
the granting of a nonsuit were er- 
roneous. McWilliams v. City of 
Rome, 75 S.E. 645, 138 Ga. 581. 

[b] In action for injuries sus- 
tained by a passenger on a Street car, 


[64 C. J.-27] 
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defendants are 
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tition sets forth a cause of action against all of the 
defendants and one fails to answer, the allegations 
against him are to be taken as true, and a nonsuit 
should not be rendered in his favor.?} 

[§ 410] 9. Decision or Judgment?*—a. Time for 
Decision. As a gencral rule, the court cannot, either 
on its own motion?® or that of defendant,?* dismiss 
the ease before plaintiff has completed the presenta- 
tion of his proof. If the evidence is such as to war- 
rant it,?® the court may grant a nonsuit at the close 
of plaintiff’s evidence 37° 
in at least one jurisdiction that the court cannot or- 
der a nonsuit after the close of all the testimony 
on both sides,?* as a general rule it is proper to do 
so at any time after the close of plaintiff’s case, dur- 
ing the progress of the trial,?® or at the close of.all 


and, although it is held 


the evidence and before the case has been submit- 


it is error, after plaintiff had testified 
that she was shocked, to refuse to 
permit her to show that the physical 
injury alleged was the result of such 
Shock, and dismiss her suit. Pareti 
v. New York Rys. Co., 172 N.Y.S. 388. 

24. Holly v. Rosenstein, 155 N.Y. 
S. 408; Bonwit, Teller & Co. v. Mack- 
soud, 123 N.Y.S. 115; Dunlap Print- 
ies Co. v. Ryan, 119 A. 714, 275 Pa. 


6. 

{a]  Tllustrations. (1) Where 
plaintiff alleged and attempted to 
prove a cause of action on an account 
stated, but the court sustained objec- 
tions to nearly all the questions pro- 
pounded by plaintiff's attorney, and 
the court directed plaintiff's counsel 
to-proceed and on his remaining si- 
lent for a perceptible period of timfe 
defendant’s counsel, before plaintiff 
had rested, moved to dismiss on the 
ground that plaintiff’s counsel would 
not proceed and for want of proof, 
which motions were granted, the 
court erred in dismissing the case. 
Bonwit, Teller & Co. v. Macksoud, 123 
N.Y.S. 115. (2) Where, in an action 
against members of a campaign com- 
mittee for money due for stationery 
and printing, a discontinuance was 
entered as to one of the defendants, 
a nonsuit and judgment thereafter 
before the receipt of any testimony 
was not warranted, under Act March 
11, 1875 (2 Gs. ples Pas Sty EL9204) § 
17307), on the ground that the lia- 
bility was joint, and a release of one 
was a release of all. Dunlap Print- 
ing Co. v. Ryan, 119 A. 714, 275 Pa. 
556. 

{b] Exception to rnle.—(1) Where, 
on plaintiff's own testimony, judg- 
ment cannot be rendered for him, an 
affirmative ruling on defendant’s mo- 
tion of nonsuit before plaintiff might 
have desired to rest his case, is not 
error. Skelton v. Schacht Motor Car 
Co., 183 P. 504, 22 Cal.App. 144. (2) 
In an action for injuries, a nonsuit 
may be granted when all plaintiff's 
proofs on the question of negligence 
have been offered, but before testi- 
mony is received as to the extent of 
plaintiff's injuries and damages 
(Parker v. Philadelphia Rapid Trans- 
it Co., 162 A. 664, 308) Ba. 209); (3) 
but where more than one defendant 
is sued, it is the better practice, 
where any one defendant requests it, 
to defer entry of the nonsuit until 
all hands have completed their tes- 
timony on the question of liability 
(Parker v. Philadelphia Rapid Trans- 
it Co., supra). 

25. When nonsuit will be granted 
or refused see supra §§ 403-409. 


26. Batson v. City Laundry Co., 
163 S.E. 600, 202 N.C. 560; Riley v. 
Stone, 86 SEAS) LOO NLC. ace 


Smalley v. Rio Grande R. Co., 98 P. 
311, 34 Utah 423; Mahar v. Montello 
Granite Co., 130 N.W. 949, 146 Wis. 46. 

27. Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 


ted for final determination,?® but not, ordinarily, 


TLOT-AL V41'9)143 ORT 88s 

fa] Reason for rule.—To permit 
this to be done at the close of the 
testimony would be to deprive de- 
fendant of a right to have a decision 
on the merits of the entire case. 
Cranston Print Works v. American 
Telephone & Telegraph Co., 110 A. 
419% 43) RATERS S2 i 

28. White v. Bradley, 66 Me. 254; 
Cooper v. Waldron, 50 Me. 80; 
Pease v. Pease, 217 P. 239, 47 Nev. 
124; Manning v. Manchester Mills, 
49 A. 91, 70 N.H. 582; Mahar v. Mon- 
tello Granite Co., 130 N.W. 949, 146 
Wis. 46. Contra Bragdon v. Appleton 
Mut. F. Ins. Co., 42 Me. 259; Hmer- 
son v. Joy, 34 Me. 347; Lyon v. Sib- 
ley, 32 Me. 576 (all holding that a 
nonsuit cannot be ordered without’ 
consent after testimony has been in- 
troduced in defense). 

[a] Thus (1) where some evidence 
is drawn out on cross-examination 
which is not proper cross-examina- 
tion, but a part of defendant’s case, it 
does not affect the right of the court 
to grant a nonsuit at the time plain- 
tiff rests. Mahar v. Montello Gran- 
ite Co., 130 N.W. 949, 146 Wis. 46. 
(2) The court may take a motion for 
nonsuit, for insufficiency of proof, 
made at the close of plaintiff's case 
under advisement and sustain it after 
defendant has opened his case but 
before he has closed it, if defendant’s 
evidence does not supply the defects 
of plaintiff's evidence. Manning v. 
piapenes ser Millis, 4 49 AL SOS “20m INGED, 


29. Cal.—King v. Hercules Powder 

On LTS, PP. 5381, 39) CalApp. 223: 

Hawaii.Ramos v. Espinola, 29 Ha- 
waii 587; Scott v. Kona Develop- 
ment Co., Ltd., 21 Hawaii 408. 

N.Y.—Jansen v. Acker, 23 Wend. 
480; Fort v. Collins, 21 Wend. 109; 
Rudd v. Davis, 7 Hill 529. 

N.C.—Batson v. City Laundry Co., 
163 S.BE. 600, 202 N.C. 560; Riley v. 
Stone, 86 S.E. 348, 169 N.C. 421. 

Or.—Northern Pac. Ry. Co. v. Spen- 
cer, 108 P. 180, 56 Or. 250. 

Utah.—Smalley v. Rio Grande R. 
Cosco sips old 845 Oita hea. 

Wash.—Toutle Logging Co. v. 
Hammond Lumber Co., 139 P., 625, 78 
Wash. 568. 

Wis.—Mahar v. Montello Granite 
Co., 130 N.W. 949, 146 Wis. 46. 

[a] Provided only that defend- 
ant’s evidence does not cure the de- 
fect complained of in plaintiff's proof. 
Ramos v. Espinola, 29 Hawaii 587; 
Scott v. Kona Development Co., Ltd., 
21 Hawaii 408. 

[b] Necessity to determine before 
making findings.—Where the court 
reserves decision on a motion for non- 
suit for insufficiency of evidence, and 
defendant introduces evidence, the 
court has no power to make findings 
or enter a judgment on the merits 
without disposing of the motion. 
Northern Pac. Ry. Co. v. Spencer, 108 


418 [64 C.J.] 


after the jury have returned a verdict,®° even though 
the motion was made before the case was submit- 
ted to the jury and decision thereon reserved.*+ 
In New York, however, when plaintiff has moved for 
a dismissal at the close of plaintiff’s ease, and again 
at the close of the entire case, it is proper for the 
court to reserve decision on the motion to dismiss 
and decide it after taking the verdict of the jury,*? 
unless defendant objects thereto;** and also, where 
defendant’s motion for a dismissal at the close of 
plaintiff’s case and again at the close of the entire 
case has been denied, the court may, after the jury 
have returned a general verdict for plaintiff, dis- 
miss the complaint upon defendant’s motion there- 


P.. 180; 56), Or.' 250. 

[ec] Nonsuit by consent of parties. 
—Under Ballinger & C. Comp. § 182 
subd 1, defendant moved for a non- 
suit for insufficiency of evidence, and, 
before final submission of the cause, 
plaintiff moved for a voluntary non- 
Suit under subd 3, but filed his mo- 
tion too late. It was held that the 
action of the court in thereafter dis- 
missing the action would be consid- 
ered taken under subd 2, authorizing 
dismissal without prejudice with the 
written consent of the parties, since 
plaintiff's motion, although too late, 
amounted to an implied consent to 
defendant’s motion, especially where 


the court failed to make any findings ; 


on any of the issues presented by the 
pleadings, aS required by Ballinger & 
CG.) Comp. $§ 158,°1593”. Northern ‘Pac. 


eh Co. v. Spencer, 108 P. 180, 56 Or. 
50. 
[d] In Géorgia (1) it is not strict- 


ly regular to award a nonsuit after 
*the evidence has been closed on both 


sides. Jordan, v. Atlanta, B. & A. R. 
Co., 66 S.E. 270" WiGauAppal6 HG) Lt 
should be granted, if at all, when it 


is apparent that plaintiff has failed 
to make out his case as laid and be- 
fore defendant is put to the neces- 
sity of introducing proof. Jordan v. 
Atlanta, B. & A. R. Co., supra. (3) 
However, a nonsuit after the evidence 
has been closed on both sides, al- 
though not the regular disposition 
of the case, is not erroneous, for it 
is not injurious to plaintiff. Jordan 
v. Atlanta, B. & A. R. Co., supra. 

Direction of verdict as proper pro- 
cedure after evidence has been closed 
on both sides see infra § 453. 

30. Batson v. City Laundry Co., 
163 S.H. 600, 202 N.C. 560; Price v. 
Life & Casualty Ins. Co. of Tennes- 
see, 157 S.H. 132, 200 N.C. 427; Riley 
v.- Stone, 86 S.E. 348, 169 N.C+ 421. 
See also McElroy v. Board of Educa- 
tion of City of Minneapolis, 238 N.W. 
681, 184 Minn. 3857 (holding statute 
regulating dismissal of civil actions 
inapplicable to dismissals on merits 
after trial and submission of case). 

la] Trial judge has no power to 
grant defendant’s motion to dismiss 
the action for insufficient evidence as 
a matter of law after the verdict has 
been returned. Price v. Life & Cas- 
ualty Ins. Co. of Tennessee, 157 S.E. 
132, 200 N.C. 427. 

[b] Reservation of right to rule.— 
By reserving the right to rule, until 
after verdict, upon defendant’s mo- 
tions to dismiss as of nonsuit, the 
court does not obtain power to set 
aside the verdict for plaintiff as mat- 
ter of law for insufficiency of evi- 
dence and allow judgment for nonsuit 
and dismissal. Batson v. City Laun- 
dry Co., 163 S.E. 600, 202 N.C. 560. 

31. Jernigan v. Neighbors, 141 S.E. 
DSOnel Ob IN On woud 

[a] Prior to submission to jury.— 
A motion for nonsuit should be grant- 
ed or refused before the case is sub- 
mitted to vee jury Jernigan v. 
Neighbors, 141 S.E. B86, WON INKS SShle 

32. Bail v. New York, ONG) ae ois 
Rey, ©o., 94. N.F),. 863, 201 N.Y. 355; 
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for.34 


judgment.°7 


Gartner v. Goodman, 194 N.Y.S. 258, 
201 App.Div. 177; Gunn vy. Lacka- 
wanna Steel Co., 164 N.Y.S. 318, 177 
App.Div. 277; Blyth v. J. M. Quimby 
& Cons £33 N.Y.S. 602, 148 App.Div. 
871; Estate Property ‘Corporation Vv. 
Hudson Coal Co., 249 N.Y.S. 418, 139 
Misc. 808; Cahill v. Gilman, 146 N.Y. 
S. 224, 84 Misc. 372; Allen v. Fulton 
Motor Car Co., 128 N.Y.S. 419, 71 Misc. 
190, 2 N.Y.Civ. Proce. (N.S.) 324; Op- 
penheimer v. American Ry. Exp. Co., 
181 N.Y.S. 195. But see Burns v. New 
York & L, I. Traction Co., 123 N.Y.S. 
474, 139 App.Div. 145 (where the 
court, in sending the case back for 
submission to the jury, stated that 
the practice of reserving decision on 
a motion for nonsuit until after the 
rendition of a general verdict for 
plaintiff is improper). 

la] Reason for rule.—The pur- 
pose of Code Civ. Proc. § 1187, au- 
thorizing the court, pending decision 
on motion for nonsuit, to submit -is- 
sues to the jury and subsequently 
pass on the motion, is to provide an 
adjustment of the rights of the par- 
ties by a minimum of litigation and 
obviate the necessity of a new trial 
in case, defendant is, on the facts, en- 
titled to a nonsuit. Allen v. Fulton 
Motor Car).Co., 128 °N-Y.S: 419,071 
Misc. 190, 2 N.Y.Civ.Proc. (N.S.) 324, 

[b] Such practice approved.— 
Gartner v. Goodman, 194 N.Y.S. 258, 
201 - App: Div.) +177. 

[c] Effect of motion before trial. 
—Denial of a motion before trial to 
dismiss the complaint is not conclu- 
Sive on the decision after verdict of 
a reserved motion to dismiss. Estate 
Property Corporation v. Hudson Coal 
Co., 249 N.Y.S. 418, 139 Mise. 808. 

{d] Submission for special ver- 
dict.—The trial court on motion for 
nonsuit had a right, pending its de- 
cision, to submit to the jury for a 
special verdict a sole remaining fact 


question. Lasky v. Lissik, 251 N.Y. 
S. 753, 140 Mise. 826. 
[e] Customary procedure after 


special verdict.—While, under Code 
Civ. Proc. § 1187, the court may, aft- 
er a special verdict, pass upon a mo- 
tion for nonsuit or direct such gen- 
eral verdict as either party is en- 
titled to, it would ordinarily direct 
a general verdict conforming to the 
special verdict, unless it was clearly 
against the weight of the evidence, 
or the motion for nonsuit should be 
granted notwithstanding the verdict. 
Cahill v. Gilman, 146 N.Y.S. 224, 84 
Misc. : 372. 

[f] Duty to grant unaffected by 
delay.— Where it is the court’s duty 
to grant defendant’s motion for a 
nonsuit at the close of the evidence, 
such duty is none the less obligatory 
because the court delays decision on 
the motion until the jury have passed 
on the issue sought to be raised. 
Gardner v. Westinghouse Electric & 
125 N.Y.S. 6938, 141 App: 


5. 
ey Effect of jury disagreement. 
—Where a motion for nonsuit is re- 
served until a special verdict has 
been taken, the fact that the jury 
disagreed does not prevent the de- 


[§ 411] b. Recital of Reasons for Decision. 
trial judge should state his reasons for granting or 
refusing a nonsuit, and they should be taken down > 
and returned with the record.*® 

[§ 412] c. Operation and Effect.*® The court, in 
granting a nonsuit, holds that as a matter of law 
the evidence presented is insufficient to sustain a 
By granting the motion for a nonsuit 
the court divests itself of the power to do more than 
enter judgment of dismissal, or, upon motion for new 
trial, to grant a new trial or to deny the motion;*® 
it cannot grant affirmative relief to defendant,*® 
and it has no authority to make findings of fact and 


[$§ 410-412 


The 


termination of such motion. Specht 
HD eesti A2Z7-N:Y.S:. 137, 70, Mises 
404, 

[h] In Federal court.—Under the 
Conformity Act (Rev. St. § 914 [28 
USCA § %24]) the court may pass 
upon a motion to dismiss after ver- 
dict where the motion was made at 
the close of plaintiff's case and again 
at the close of all the evidence and 
decision thereon reserved with the 
consent of the parties. Italian Star 
Line v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 53 EF.(2d) 
359 [aff 41 F.(2d) 382]. ' 

Verdict subject to decision of court 
generally see infra § 457. 

33. Slater v. United Traction Co., 
162 N.Y.S. 181, 98 Misc. 69 

34. Wright v. Wall, 157 N.Y.S. 869, 
94 Misc. 176. 

85. Ippolito v. Borough of Ridge- 
field, Bergen County, 109 A. 3837, 94 
N.J.Law 97. See also Grant v. South- 
ern Ry. Co., 65 S.E. 1022, 84 S.C. 114 
(holding that the court may, in front 
of the jury, state its reasons for re- 
fusing the motion, without commit- 
ting reversible error, and where it 
refrains from so doing, it is very con- 
Siderate of defendant). 

[a] Reason for rule.—Counsel for 
the defeated party is entitled to know 
the reasons upon which the judge’s 
determination is rested, so that he 
may the better answer them in the 
court above in case of appeal, Ip- 
polito v. Borough of Ridgetield, Ber- 
gen County, 109 A. 337, 94 N.J.Law 97. 

[b] On denial of ‘motion.—‘“It is 
entirely proper for a judge to state 
the reason upon which his judicial 
action is based even if the reason 
stated does not justify his action.” 
Knickerbocker Fuel Co. v. Stultz, 139 
A. 388, 389, 5 N.J.Misc. 1012. 

36. As res judicata see Judgments 
§§ 1200, 1218, 1300. ; 

Nature of judgment or order of dis- 
missal or nonsuit as being absolute 
or without prejudice see generally 
Dismissal and Nonsuit § 131. _ 

37. Griffin v. Milwaukee Electric 
Ry. & Light Co., 201 N.W. 254, 185 
Wis. 251. 

[a] Determination of foreign law. 
—In an action for death, the court’s 
order of a nonsuit, because under 
Vermont law facts conclusively es- 
tablished contributory negligence, 
necessarily implied a determination 
by the trial court of Vermont law as 
applied to the facts in proof. Mar- 
shall v. Boston & M. R. R., 124 A. 550, 
81 N.H. 548. 

[b] Voluntary nonsuit.—Defend- 
ant’s motion ats nonsuit as to part 
of plaintiff's claim, made when plain- 
tiff's evidence was in, and to direct 
the verdict in defendant’s favor on 
the balance, together with plaintiff’s 
request that the case be dismissed 
without prejudice, were equivalent to 
plaintiff's taking a voluntary nonsuit 
on the conclusion of his case. Me- 
Kirahan Vie Georgetown Tunnel 
Transp. Co.,,163 P. 1118, 62 Colo. 428. 

38. Tintic Standard Mining Coreves 
Utah County (Utah) 15 P.(2d) 633. 

39. Cloukie v. Semple, 153 P. 319, 
88 Wash. 5384. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ies TL lt 


§§ 412-413] 


conclusions of law.4° The judgment of nonsuit is 
not equivalent to a judgment for defendant;*! such 
Judgment or ruling operates merely as a dismissal of 
the action,*? and the result thereof is that the sub- 
ject of suit, whether the whole case or one or more 
counts in the declaration, is no longer before the 
court.** However, a nonsuit of plaintiff upon mo- 
tion of defendant does not operate as a dismissal 
of the action so as to prevent the trial of issues 
arising upon a cross gomplaint and the answer there- 
to.4* Upon denial of the motion the court cannot 
give judgment for plaintiff, but the case should 
go to the jury;*® and when the motion is denied 
at the close of plaintiff’s case, defendant is entitled 
to submit proofs on denials and affirmative matter 
set up in the answer.*® However, if, when a mo- 
tion for nonsuit, made at the close of plaintiff’s case, 
is deriied and an exception saved, defendant declines 
to produce any evidence and does not request that 
the cause be submitted to the jury, by adhering to 
the position thus assumed he insists upon his waiver 
of his right to a jury trial.47 Where, in a tort 
action, a nonsuit is granted in favor of one of two 
defendants on the ground that the evidence shows 
no partnership relation between the two defendants, 
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when the evidence does in fact establish such a part- 
nership, a motion made upon the return of a verdict 
against the remaining defendant for judgment 
against the nonsuited defendant also is properly de- 
nied, plaintiff’s only remedy being a motion for a 
new trial.4§ ' 

Effective as from what time. Where the court at 
the close of plaintiff’s evidence and again after ver- 
diet reserves decision on defendant’s motion to dis- 
miss the complaint, a subsequent order granting the 
motion relates to the time it was first made, and all 
subsequent proceedings, including the verdict, are 
surplusage.*® 

What constitutes decision. The entry of a judg- 
ment for plaintiff works as a denial of defendant’s 
motion for a nonsuit.°° 

[§ 413] 10. Exceptions to Rulings.°!| If a mo- 
tion for nonsuit is sustained, an exception by plain- 
tiff lies to the sustaining of the motion.®? In some 
jurisdictions a denial of a motion for nonsuit is 
not ground of exception by defendant,°? the rule in 
some of them being that, while the refusal of the 
motion is reviewable, the remedy is by motion for 
new trial and not by exception.®* In other juris- 
dictions the right to except to the denial of the mo- 


[a] Limitation of rule.—Where 
plaintiff's attorney stated in open 
eourt that, if plaintiff was not enti- 
tled to recover, then defendant should 
recover the sum of thirty dollars and 
costs under his counterclaim, and 
that there was no controversy about 
such claim being correct, if the con- 
tention of plaintiff was not correct, 
plaintiff cannot complain that the 
court was without power to enter 
judgment, for the thirty dollars and 
costs in favor of defendant, although 
the latter introduced no evidence. 
Central of Georgia Ry. Co. v. Miller 
Ao Lipshitz, 106 S.E. 15, 26 Ga.App. 
210. 


40. Tintic Standard Mining Co. v. 
Utah County, (Utah),15 P.(2d) 633. 


41. Holman v. Lewis, 76 A. 956, 
107 Me. 28. 
42. Ridley v. Portland Taxicab Co., 


177_.P. 429, 90 Or. 529. 

“If a motion is granted the only 
judgment that is permissible is one 
dismissing the action; that is, one 
which arrests any further proceeding 
in that action except on appeal.” 
Robinson v. Salt Lake City, 109 P. 
817, 819, 37 Utah 520. 

43. Dulion vy. S. A. Lynch Enter- 
prise Finance Corporation, 53 F.(2d) 
‘568 [cert den 52 S.Ct. 312, 285 U.S. 
540, 76 L.Ed. 933]. 

[a] Motion construed as applica- 
ble to one of two counterclaims al- 
leged.—lIn a suit by a vendor for spe- 
cific performance of a contract to 
purchase _ land, where defendant 
pleaded two counterclaims in sepa- 
rate counts, one for damages growing 
out of another transaction with plain- 
tiff and the other for return of the 
advance payment, the sustaining of 
plaintiff's motion to dismiss the coun- 
terclaim, for the reason that the evi- 
dence failed to show that plaintiff 
had breached any contract for the 
purchase of land from defendant, ap- 
plied to the counterclaim relating to 
the other transaction and did not 
dismiss the count of the counterclaim 
for return of the advance payment. 
Griffey v. Lubben, 193 N.W. 410, 196 


Iowa 465. 

44, Warner v. Darrow, 27 P. ’737, 
91 Cal. 309. 

45. Smyth v. Craig, 3 Watts&S. 
(Pa.) 14. 

46. Porter v. Pincock, 256 P. 93, 


44 Idaho 235. 

47. Patty v. Salem Flouring Mills 
or, 98) ba Sak 53! Or, $350; 

Motion for nonsuit as waiving right 


to jury trial see supra § 395. 
» Cassutt v. George W. Miller 

Cos we Pis43s3e 103. Wash. ao os 

Discontinuance as to defendant pre- 
cludes subsequent judgment against 
him see Judgments § 61 note 58 [da]. 

Dismissal or nonsuit as preventing 
judgment subsequent thereto see Dis- 
missal and Nonsuit § 143. 

49. Pierce v. Atlantic, Gulf & Pa- 
cific Co., 144 N.Y.S. 330, 159 App.Div. 
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437, 216 N.Y. 2091. 


50. Berg vy. Traeger, 292 P. 495, 
210 Cal. 323. 
51. Cross references: 


Affirmance of judgment by appellate 
court where question is for jury 
and only exception is to refusal to 
epee see Appeal and Hrror § 

By 

Defendant’s introduction of evidence 
as waiving objection to court’s ac- 
tion in overruling motion for dis- 
missal or nonsuit see Appeal and 
Brror § 750. 

Harmless or prejudicial error in rul- 
ing on motion for dismissal or non- 
oe see Appeal and Error §§ 38005, 


Necessity for: 

Exception to ruling’ on motion for 
nonsuit or dismissal to entitle 
party to review of ruling on ap- 
peal see Appeal and Error § 823. 

Objection in trial court to ruling on 
motion for dismissal or nonsuit 
as prerequisite to consideration 
on appeal see Appeal and Hrror 
§§ 694, 747. 

Requisites and sufficiency of assign- 
ments of error as to action of court 
in granting, denying, or refusing to 
take off or set aside nonsuit or dis- 
missal see Appeal and Hrror § 1523. 

Review by appellate court of action 
of trial court in granting or deny- 
ing motion for dismissal or nonsuit 
see Appeal and Error § 2872. 

Right on appeal to review action of 
trial court in granting or denying 
motion for dismissal or nonsuit see 
Appeal and Error § 2812. 

Right to appeal from order: 

Denying dismissal or nonsuit see 
Appeal and Error § 335. 

Granting: 

Dismissal or. nonsuit generally 
see Appeal and Prror § 332. 
Dismissal or nonsuit as to one 
or more of several parties see 

Appeal and Error § 279. 
Partial dismissal see Appeal and 
Error § 3:34. 


Right to appeal from order—Cont’d 

Setting aside or refusing to set 

aside dismissal or nonsuit see 
Appeal and Error § 336. 

52. Warner v. Darrow, ‘27 P.. 737, 
91 Cal. 309; Bragdon v. Appleton 
Mut. F. Ins. Co., 42 Me. 259; Lyon v. 
Sibley, 32 Me. 576; Wentworth v. 
Leonard, 4 Cush. (Mass.) 414. 

“An error in granting a nonsuit is 
an error in law, and should be ex- 
cepted to and specified as such.” 
Warner v. Darrow, supra. 

[a] Sufficiency of  exception.— 
Where complaint is dismissed, and 
exception taken in open court, an or- 
der subsequently entered, embodying 
the court’s decision, is unnecessary, 
and does not require a new exception. 
New York Institution for Instruction 
of the Deaf and Dumb v. City of New 
York, 168 N.Y.S. 755, 181 App.Div. 
184 [aff 121 N.E. 880, 224 N.Y. 609]. 

[b] In Rhode Island the court 
cannot grant an involuntary nonsuit 
at the close of all the evidence, and 
if it does, an exception lies to such 
action. Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 
110 A. 419, 43 R.I. 88. 

53. Dubuque v. Coman, 30 A. 777, 
64 Conn. 475; Bennett v. Agricultur- 
al Ins. Co., 51 Conn. 504; Piccirrillo 
v. Savrelli, 109 A. 481, 30 Del. 554; 
Ingraham v. Berliawsky, (Me.) 158 A. 
816; Penley v. Edwards, 150 A. 535, 
129 Me. 156; Inhabitants of Town of 
Lisbon vy. Inhabitants of Town of 
Minot, 134 A. 563, 125 Me. 520; Brag- 
don v. Appleton Mut. F. Ins. Co., 42 
Me. 259; Wetherbee v. Potter, 99 
Mass. 354; Morgan v. Ide, 8 Cush. 
(Mass.) 420; Wentworth v. Leonard, 
4 Cush. (Mass.) 414. \ 

[a] Instruction constituting non- 
suit.—IEXxception does not lie to a re- 
fusal to give an instruction which 
amounts to a nonsuit. Gilman y. F. 
O. Bailey Carriage Co., 141 A. 321, 
127 Me. 91. 

{b] Im Rhode Island an exception 
does not lie to the denial of a motion 
for nonsuit made at the close of 
plaintiff’s case. Kent v. Allen, 123 A, 
690, 45eR.I. 451; Huebel v. Baldwin, 
119 A. 639, 45 R.I. 40; Cranston Print 
Works v. American Telephone & Tel- 
egraph Co.,. 110, A. /419,, 48 Rid, 88; 
Tillinghast v. McLeod, 21 A. 345, 17 
R.I. 208; Payton v. Sherburne, 2 A. 
300, 15 R.I. 213; Providence County 
Savings Bank v. Phalen, 12 R.I. 495. 

54 Bunker vy. Gouldsboro, 16 A. 
543, 81 Me. 188; Bragdon v. Appleton 
Mut. F. Ins. Co., 42 Me. 259, 
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tion is recognized.®5 


[§ 414] 11. Motion To Set Aside Nonsuit and 


Reinstate Case.°® After a motion 


been granted, plaintiff is entitled to move to set it 
If he does so he may 
be required to file a brief of evidence with the mo- 
The motion to reinstate is an 
appeal to the diseretion of the judge,®® for wheth- 
er he will grant it is within his legal diseretion,®° 
which discretion will not be controlled, unless mani- 
On such a motion the plaintiff is 
entitled to the benefit of every fact,°? and inference 


aside and reinstate the case.** 


tion to reinstate.®8 


festly abused.*? 
of fact®? which might have been 


55. See cases infra this note. | 

[a] Questions raised by exception. 
—wWhere it is the practice for defénd- 
ant to except to such ruling, the ex- 
ception merely raises the question 
whether there is sufficient evidence to 
sustain a verdict for plaintiff. Szuchy 
v. Hillside Coal, etc., Co., 44 N.E. 974, 
150 N.Y. 219, 3 N.Y.Ann.Cas. 269. 

[b] Necessity for exception.—In 
an action for malicious. prosecution, 
defendant, in not excepting to action 
of the court in reserving decision on 
a motion to dismiss the complaint on 
the ground that plaintiff had not 
shown want of probable cause, did 
not admit that the question of prob- 
able cause was for the court, since, 
there having been no decision, de- 
fendant was not called upon to take 
an exception. Halsey v. New York 
Society for Suppression of Vice, 180 
N.Y.S. 836, 191 App.Div. 245. 

{c] In Porto Rico a judgment is 
appealable*‘ and is presumed to have 
been excepted to. Gandia v. Porto 
Rico Fertilizer Co., 28 Porto Rico 516. 

[dj] Sufficiency of exception.— 
Plaintiff need not necessarily use the 
technical phrase “I except.” Woolsey 
Ve goeher 54°N.Y.S. 737, 35: App.Div. 
108. 

{e] Effect of failure to except.— 
Defendant by failing to except con- 
cedes that the testimony is sufficient 
to warrant the submission of the case 
to the jury. Einson y. North River 
Electric Light, etc., Co., 68 N.Y.S. 836, 
34 Misc. 191. 

{f] ime for exception.—(1) An 
exception to the refusal of the court 
to strike off a nonsuit need not be 
taken at the time of such refusal and 
will be allowed nearly six months 
thereafter. Eisenberg v. Fraim, 15 
Pa.Dist. 445. (2) Defendant is jus- 
tified in believing that denial of a 
nonsuit at the close of plaintiff’s case 
was not final and in waiting to ex- 
cept until the denial of his motion 
for verdict at the close of the case. 
Nelson v. Michigan Tanning & Ex- 
tract Co., 150 N.W. 317, 184 Mich. 108. 

[g] Where there are several de- 
fendants, plaintiff's failure to except 
to a nonsuit as to one or more of them 
amounts to an abandonment of the 
joint action and an election to pro- 
ceed against defendant not dis- 
charged. Ellis v. Almand, 47 S.E. 642, 
115 Ga. 333. 

{h] Waiver of exception—A de- 
fendant who proceeds to introduce 
testimony after denial of his motion 
for a nonsuit at the close of plain- 
tiff’s evidence in chief thereby waives 
his exception to that denial. Sullivan 
v. Brooks, 31 N.Y.S. 36, 10 Misc. 368. 

[i] In North Carolina.—(1) Where 
defendant introduces evidence after 
his motion for nonsuit at the close of 
plaintiff's evidence is overrud@ed, he 
waives any right he has under such 
motion, but may renew the motion at 
the close of all the evidence. Parlier 
v. Southern R. Co., 39 S.H. 961, 129 
N.C. 262; Means vy. Carolina Cent. R. 
Co., 35 S.H. 813, 126 N.C. 424. (2) 
If he fails to do so he has no ground 
of complaint because of the overrul- 
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the jury or drawn by them from the evidence. 
is proper for the court to reinstate the case where 
the evidence was sufficient to make a case for plain- 
tiff,°* but it is an abuse of discretion to set aside 
a nonsuit and reinstate the case where there is no 
evidence to authorize a verdict in plaintiff’s favor®® 
unless the movant informs the court of other evi- 
denee in his possession which will, in connection with 
the evidence previously introduced, make a prima 
facie case in favor of plaintiff; and offers to submit 


for nonsuit has 


such evidence.®® 


fairly found by ! therefor.®? 


ing of the motion. Bordeaux v. At- 
lantic Coast Line R. Co., 64 S.E. 439, 
150 N.C. 528. 

56. Cross references: J 
Reinstatement of cause after dismiss- 

al or nonsuit as within discretion 

of trial court see Appeal and Irror 

§ 2812 text and note 41. 

Setting aside of dismissal or nonsuit 
and reinstating cause after: $ 
Involuntary dismissal or nonsuit 
for reasons other than failure to 
prove see Dismissal and Nonsuit 
§§ 146-156. 

Voluntary dismissal or nonsuit see 
Dismissal and Nonsuit §§ 67-72. 

57. Glenn v. Glenn, 111 S.E. 378, 
152 Ga. 793; City of Atlanta v. Jen- 
kins, 73 S.E. 402, 137 Ga. 454. 

58. City of Atlanta v. Jenkins, su- 
pra; Tompkins v. Hardison, 120 S.E. 
556, 31 Ga.App. 276. 

[a] Bffect of failure to file.—If 
the brief is not prepared and pre- 
sented by the movant as provided in 
the orders for hearing, the motion to 
reinstate may be properly dismissed. 
City of Atlanta v. Jenkins, 73 S.E. 
402, 187 Ga. 454; Tompkins v. Hardi- 
son, 120 S.E. 556, 31 Ga.App. 276. 

{[b] Type of brief necessary.— 
Brief must be such an approved brief 
of evidence as used in a motion fora 
new trial. Tompkins v. Hardison, 120 
S.E. 556, 31 Ga.App. 276. 

[c] How brief made up.—The par- 
ty or his counsel is not required to 
make up the brief of the evidence 
from the official stenographer’s re- 
port. It is simply incumbent on 
the movant’s counsel to prepare and 
present to the judge a correct brief 
of the evidence, and in so preparing 
it he may resort to his own memory, 
to notes taken by himself, or to any 
other source, so that the brief he does 
present be fair and accurate. 


Terse brief proper. — (1) 
Abridgement and condensation are as 
essential to the legality of the brief 
as is the approval of the trial judge 
(Tompkins v. Hardison, 120 S.E. 556, 
31 Ga.App. 276) (2) and if a brief of 
evidence containing only the mate- 
rial facts is presented to the trial 
judge and he refuses to approve it, a 
bill of exceptions lies to such refusal 
(Tompkins v. Hardison, supra). 

[e] Presentation of incorrect 
brief.— (1) On presentation of an in- 
correct brief of evidence on a motion 
to reinstate a case dismissed for want 
of evidence, the trial judge may re- 
quire that it be corrected (Tompkins 
v. Hardison, 120 S.E. 556, 31 Ga.App. 
276), (2) and, on movant’s failure or 
refusal to do so, may refuse to ap- 
prove it (Tompkins vy. Hardison, su- 
pra); (3) but before such refusal the 
court should call attention to the par- 
ticulars in which it is incorrect, and 
afford the movant an opportunity to 
correct it, and in doing so the judge 
may avail himself of the official sten- 
ographic report or of an oral reading 
of the evidence by the stenographer 
from his notes (Tompkins vy. Hardi- 
son, supra). (4) And it is error for 
the judge to dismiss the motion to 
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It 


In refusing to take off a nonsuit 


the court should at least briefly state its reasons 


reinstate without pointing out to the 
movant wherein his brief is incorrect 
or deficient, and affording him an op- 
portunity to correct or amend it. 
Tompkins v. Hardison, supra. ° 

59. City of Atlanta v. Jenkins, 73 
S.E. 402, 137 Ga. 454, 

60. Glenn v. Glenn, 111 S.E. 878, 
152 Ga. 793. 

61. Glenn v. Glenn, supra. 

62. Snively v. Township of Wash- 
ington, 32 Pa.Co. 529. 

63. Belles v. Jackson, 4 Pa.Dist. 
194; Snively v. Township of Wash- 
ington, 32 Pa.Co. 529. 

64. See cases infra this note. 

[a] Reinstatement held proper.— 
(1) Where plaintiff asked for a con- 
tinuance to enable him to procure tes- 
timony justifying substantial dam- 
ages, and asked a withdrawal of a ju- 
ror on the ground that his proof was 
not at hand, the vacation of an order 


‘of dismissal on condition that plain- 


tiff shall pay a trial fee and disburse- 
ments of the trial was proper. Row- 
an v. Sussdorff, 132 Yess) Dols ela 
App.Div. 673. (2) Where evidence 
was sufficient to establish part per- 
formance of a contract, under which 
plaintiff purchased a sawmill and 
contracted to cut timber, and breach 
thereof by defendants, overruling 
plaintiff's motion to reinstate case 
after nonsuit was error. Tompkins 
Be ee 132 S.E. 244, 35 Ga.App. 
1 


[b] Where dismissal for failure to 
prove fact not in issue.—In an action 
on a note where defendant did not 
plead non est factum but admitted 
signing the note and explicitly as- 
sumed the burden of sustaining his 
defense, it was not incumbent on 
plaintiff to prove the execution of the - 
note, and, after the dismissal of the 
petition for failure to prove such ex- 
ecution, the court properly rescinded 
its action and reinstated the case. 
Cunningham v. Huson Ice & Coal Co., 
105 S.E. 860, 26 Ga.App. 302. 

65. Glenn v. Glenn, 111 S.E. 378, 
152 Ga. 793. 

{a] Mllustration.—In a suit for di- 
vorce for cruelty, it was an abuse of 
discretion to set aside a judgment of 
nonsuit, where plaintiff's testimony 
showed clearly that he had condoned 
the alleged cruelty by cohabitation. 
ee v. Glenn, 111 S.E. 378, 152 Ga. 

[b] Refusal to remove nonsuit 
held proper.—Where verdict for 
plaintiff, based on evidence in the 
case, if rendered could not be per- 
mitted to stand. Mack v. U. S. Gyp- 


sum Co., 1385 A. 623, 288 Pa. 9. 

66. Glenn v. Glenn, 111'S.E. 378, 
152) Gas 793% 

67. Presser v. Dougherty, 86 A. 


854, 239 Pa. 312. 

[a] Reason for rule—This very 
frequently would prevent an appeal 
by enabling the counsel to see the 
correctness of the court’s position, 
and, if an appeal should be taken, it 
would aid very materially the appel- 
late court as well as counsel in an 
intelligent review of the case. Press- 
oeas Dougherty, 86 A. 854, 239 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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[§ 415] I. Direction of Verdict***’—1. Definition. 
A motion for a directed verdict is a procedural 
method of invoking a peremptory determination by 
the trial judge of the conclusiveness of the proof in 
the mover’s favor or the want of any evidence ad- 
verse to him, and, in ease of its denial, a first step 
in the process of preserving his right to a correc- 
tion of error, if any.®® 

Direction of verdict is simply the announcement 
of the order made upon sustaining the motion.7° 

[§ 416] 2. Nature—a. Motion To Direct. A mo- 
tion for a directed verdict is a mere procedural 
act;7! as such it has been said to be unrelated to 
any subsequent act of the adverse party,” and to 
carry no unexpressed intention which can enure to 
the adversary’s advantage.7% Although in form a 
motion for directed verdict generally seeks action by 
the jury upon peremptory instructions,7* it is in 
effect a motion to take the case from their consid- 
eration,7> and is addressed to the court alone.7® 
It is not a request to charge the jury.™7 It pre- 
sents,7§ and indeed its sole purpose is to raise,’% a 
question or issue of law in behalf of the movant,®° 
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to be tried by the court, or judge, without the inter- 
vention of a jury.8! This being so, a motion to di- 
rect a verdict is entirely under the control of the 
court.82. Such a motion involves the merits of the 
case. 

[§ 417] b. Direction of Verdict.** The court, in 
exercising this function, does not decide questions 
of fact®® but rules upon a proposition of law;%* its 
action is really upon a question of law.§? When 
such a motion is granted, the court alone determines 
the case;®* the direction to return a verdict is the 
action of the court,8® and the judgment upon the 
motion its decision,®® upon a question of law,°*? 
rather than the decision of the jury.°? When the 
court directs a verdict, it in effect takes the case 
from the jury®? and molds the verdict itself;°* 
and while the verdict returned under the peremptory 
order of the court is nominally the action of the 
jury,®® it is, in fact, a decision by the court;°® the 
direction of a verdict is not in the nature of an 
instruction to the jury.®? It is a decision upon the 
merits of the case.®® 

[§ 418] 8. Power of Court. Although in at least 


68. Cross references: 

Adverse party’s evidence as binding 
on anpeal from order see Appeal 
and Error § 2709. 

Affirmative charge with hypothesis 
see infra § 481. 

Directing verdict in: 

Criminal cases see Criminal Law §§ 
2298-2305. 
Ses trial with jury see Equity § 


Reference see References § 196 text 

and note 26. ~ 

Trial by court without jury see in- 

fra § 1033. 
Direction or refusal to direct as: 

Ground for reversal see Appeal and 

Error § 3182. 
Harmless or prejudicial error see 
Appeal and Error § 3008. 

69. Stevens v. Mutual Protection 
Fire Ins. Co., 149 A. 498, 84 N.H. 
275, 69 A.L.R. 624. 

[a] Similar definition.—“‘A motion 
to direct a verdict is simply one meth- 
od of testing the legal sufficiency of 
the evidence.” Thoe y. Chicago, ete., 
R. Co., 195 N.W. 407, 410, 181 Wis. 456, 
29 A.L.R. 1280. 

§ aren tae oe instruction” see infra 
60. 

70. Young v. Burlington Wire Mat- 
tress Co., 44 N.W. 693, 79 Iowa 415. 

71. Stevens v. Mutual Protection 
Fire Ins. Co., 149 A. 498, 84 N.H. 275, 
69 A.L.R. 624. 

72. Stevens v. Mutual Protection 
Fire Ins. Co., supra. 

Stevens v. Mutual. Protection 
supra. But see infra 
§ 428. 


74 Bailey v. Davis, 193 N.W. 658, 
49 N.D. 838. 


75. Smalley v. Rio Grande West- 
ern R. Co., 98 P. 311, 34 Utah 423. 
76. Stevens v. Mutual Protection 


Fire Ins. Co., 149 A. 498, 84 N.H. 275, 
69 A.L.R. 624. 

77. Smalley v. Rio Grande West- 
ern R. Co., 98 P. 311, 34 Utah 423. 

78. U.S.—Merchants’ Nat. Bank v. 
State Nat. Bank, 17 F.Cas.No. 9,449, 
3 Cliff. 205 [rev on other grounds 10 
Wall. 604, 19 L.Ed. 1008]. 

Ill.—John Deere Plow Co. v. Carm- 
er, 182 N.E. 762, 350 Ill. 104 [rev on 
other grounds 263 Ill.App. 307]; Mac 
Farlane v. Chicago City R. Co., 123 
N.E. 638, 288 Ill. 476 [aff 212 I1].App. 
664]; Donelson v. East St. Louis, 
ete, Ra Co., 85 N.B. 914, 285 111., 625 
{aff 140 Il..App. 185]; Swift v. Fue, 
ATO NEE. Tole 167 lll. 443) "Patt 66 “Luk 
App. 651]; Robbins vy. Illinois Pow- 
ei, ete., Corp., 255 Ill.Ann. 106; Cas- 
per v. Illinois Cent. R. Co., 162 111. 


App. 104; Chicago, etc., R. Co. v. Hen- 
derson, 126 Ill.App. 580; Smith v. Hi- 
tel, 124 Ill.App. 464; Riverton Coal 
Co. v. Shepherd, 111 Ill App. 294; Il- 
linois Cent. R. Co. v. Smith, 111 Ill. 
App. 177. 

Minn.—Bryant Inv. Co. v. Dim- 
mauck at 9. NEW S55 nica) IAM re sion 
Stauff v. Biggenheimer, 102 N.W. 694, 
94 Minn. 309. 

Miss.—Schaffer v. Deemer Mfg. Co., 
66 So. 736, 108 Miss. 257. 

Mont.—La Bonte v. Mutual F., etc., 
Ins. Co., 241 P. 631, 75 Mont. 1. 

Ohio.—Schnable v. Cleveland. etc., 
R. Co., 130 N.E. 510, 102 Ohio St. 97; 
Conners v. Rogers, 163 N.E. 918, 29 
OhioApn. 513; Lazarides v. Turow- 
ske, 162 N.E. 610, 28 OnioApnp. 208; 
Kasky v. Baltimore & O. R. R. Co., 
155 N.E. 174, 23 OhioApp. 185; George 
v. Wm. C. Johnson Candy Co., 16 Ohio 
Ann. 487>- McManus v. PP.’ Cc. & St. L. 
R. Co, 8 Ohio Dec.(Reprint) 796, 9 
Cine.L.Bul. 364. 

Tenn.—Knoxville Traction Co. v. 
Brown, 89 S.W. 319, 115 Tenn. 323. 

79. Stevens vy. Mutual Protection 
Fire Ins. Co., 149 A. 498, 84 N.H. 275, 
69 A.L.R. 624. 

80. Stevens v. Mutual Protection 
Fire Ins. Co., supra. 

81. Schaffer v. Deemer Mfg. Co., 
66 So. 736, 108 Miss. 257. 

82. Allgeier v. Erie R. Co., 124 A. 
769, 100 N.J.Law 89; Cook v. Ameri- 
can Smelting & Refining Co., 122 A. 
743, 99 N.J.Law 81. 

fa] Discretion of trial court.—(1) 
While it has been said that the ruling 
of the trial court on the motion rests 
largely in its discretion (Neininger v. 
Cowan, 101 F. 787, 43 C.C.A. 20), (2) 
by other authority the ruling has 
been said to be one which rests in 
strict right (Randolph vy. Detroit 
United R. Co., 181 N.W. 44, 213 Mich. 
100), (3) and as to which the pow- 
er of the trial court is not discre- 


tionary (Knoxville Traction Co.! v. 
Brown, 89 \S°wW. 819," 115" "Tenn. 323; 
Odalovich v. Weir, 231 P. 170, 132 


Wash. 57; Fobes Supply Co. v. Ken- 
drick, 152 P. 1028, 88 Wash. 284 [aff 
159 eR. 70092 Wash. 701]): 


8&3. McCown v. Muldrow, 74 S.E. 
386, 91 S.C. 523, Ann.Cas.1914A 139. 
84. Directed verdict compared 


with, and distinguished froxi: 
Demurrer to evidence see supra § 367. 
Motion for nonsuit See supra § 389. 
$5. E. H. Alley Co, v. Ball, (Ma.) 
130 So. 704; Spaulding v. New York 
Mut. L. Ins. Co., 109 A. 22, 94 Vt. 42. 
86. Spaulding v. New York Mut. 


L. Ins. Co., supra. 

87. Neininger v. Cowan,'101 F. 
787, 48 C.C.A. 20; Forgy & Wells v. 
Rapier Sugar Feed Co., 230 S.W. 534, 
191 Ky. 416. 

88. Smalley v. Rio Grande West- 
ern R. Co., 98 P. 311, 34 Utah 423. 

89. Forgy & Wells v. Rapier Sug- 
ar Feed Co., 230 S.W. 534, 191 Ky. 
416. 

fa] Werdict by consent and stipu- 
lation. of parties is not, properly 
sneaking, a directed verdict. Thoe v. 
Chicago,’ Mi & "St. Py’ Ry< Co.,. 195 SN. 
W. 407, 181 Wis. 456, 29 A.L.R. 1280. 

90. Moffitt v. Ford Motor Co., 297 
PP. 5d3- 2124 Cal 732 In) re, Sharen:s 
Estate, 177 P. 283, 179 Cal. 447; Reay 
v. Reay, 275 P. 533, 97 Cal.App. 264; 
Webb v. Western Reserve Bond, ete., 
Co., 153 N.E. 289, 115 Ohio St. 247, 48 
A.L.R. 1176. 

$1. In re Sharon’s Estate, 177. P. 
283, 179 Cal. 447; Reay v. Reay, 275 
P. 533, 9% CalApp. 264. 

$2. Moffitt v. Ford Motor Co., 297 
P. 553, 212 Cal. 73; Webb v. Western 
Reserve Bond, etce., Co., 153 N.E. 289, 
115 Ohio St. 247, 48 A.L.R. 1176. 

“To call or regard a verdict so ren- 
dered a determination of the facts 
by the jury in any just sense is a pal- 
pable misnomer and a legal absurdi- 
ty.” Ordway v. Boston, ete., R. Co., 
45 A. 243, 246, 69 N.H. 429. 

93. Allgeier v. Hrie R. Co., 124 A. 
769, 100 N.J.Law 89; Cook v. Ameri- 
can Smelting & Refining Co., 122 A. 
743, 99 N.J.Law 81. 

94 Allgeier v.. Erie R. Co., 124 
A. 769, 100" N-Ielaw 89) Cook Wi 
American Smelting & Refining Co., 
122 A. 748, 99 N.J.Law 81. 

95. Forgy & Wells v. Rapier Sug- 
ar Feed Co., 230 S.W. 534, 191 Ky. 416. 

96. Forgy & Wells v. Rapier Sug- 
ar Feed Co., supra. And see cases 
supra note 90. 

{a] Direction for defendant is a 
decision by the court that as a matter 
of law plaintiff's evidence fails to 
show in him any right of recovery. 
Forgy & Wells v. Rapier Sugar Feed 
Co., 230 S.W. 534, 191 Ky. 416. 

97. Liggett, etce., Tobacco Co. v. 
Collier, 56 N.W. 417, 89 Iowa 144; 
Young v. Burlington Wire Mattress 
Co., 79 Iowa 415, 44 N.W. 693; Stone 
v. Chicago, ete., R. Co., 47 Iowa 82, 29 
Am.R. 458. 

$8. In re Sharon’s Estate, 177 P. 
288, 179 Cal. 447; Perkins v. U. S. Fi- 
delity & Guaranty Co., (Tex.Commn. 
App.) 299 S.W. 213 [rev (Civ.App.) 
293 S.W. 675]. 


*By ALBERT S. ABEL (§§ 415-4554). 
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one jurisdiction the court is not empowered to di- 
rect the jury what verdict they shall return,®® and 
although a similar rule at one time prevailed in some 
other jurisdictions,! it is well settled? that the trial 


99. Davis v. Rodgers, 124.S.E. 408, 
139 Va. 618; Norfolk & W. Ry. Co. v. 
Simmons, 103 S.E. 609, 127 Va. 419; 
Small v. Virginia Ry. & Power Co., 99 
S.H. 525, 125 Va. 416. See Barrett v. 
Virginia Ry. Co., 39:S.Ct.. 540, 250 U. 
S. 473, 68 L.Ed. 1092 [rev 244 F. 397, 
157 C.C.A. 23] (recognizing the Vir- 
ginia rule and applying it, under the 
Conformity Act [Rev. St. § 914], toa 
case arising in that jurisdiction). 

[a] However, it has been held that 
this limitation of the court’s power 
has no application where the only 
question is one of law, as, for in- 
stance, the construction or legal ef- 
fect of a writing. Harrison v. Gard- 
ner Inv. Corporation, 111 S.E. 234, 132 
Va. 238. See Small v. Virginia R., 
ete., Co., 99 S.E. 525, 125 Va. 416 (rec- 
ognizing the rule). 

1. Manning v. Mitchell, 73 Ga. 660; 
Martin v. Anderson, 21 Ga. 301; Desh- 
ler v. Beers, 83 Am.D. 274, 32 Ill. 368; 
Cantwell v. Knoxville, ete., R. Co., 18 
Saw. 2c, 90. Tenn. 638;. Ayres v. 
Moulton, 5 Coldw. (Tenn.) 154; Kirt- 
land v. Montgomery, 1 Swan (Tenn.) 
452; Reynolds v. Williams, 1 Tex. 
311. See Harris v. Louisville, etc., R. 
Corv35 2B. 116,127" (Stating, that “in 
Tennessee . . the power is un- 
known to the state courts, and not 
‘permitted under any  circumstanc- 
es’); Jones vy. Cherokee Iron Co., 14 
Lea (Tenn.) 157 (so holding but hold- 
ing that the practice is, in some cas- 
es, harmless error); Gregory v. Un- 
derhill, 6 Lea (Tenn.) 207 (to the 
same effect). 

2. Neill v. Ward, 153 A. 219, 103 
Vitel 7 

a U.S.—Robertson v. Edelhoff, 10 
/S:Ct. 186, 132 U.S. 614,33 L.Ed. 477; 
North Pennsylvania R. Co. v. Chicago 
Commercial Bank, 8 S.Ct. 266, 123 U. 
S. 727, 31 L.Ed. 287; Howard v. Lou- 
isiana, ete, R Co., 49, Ei@2d) 571; 
Bradford-Kennedy Co. v. Fred. G. 
Clark Co., 43 F.(2d) 675; McCarthy v. 
New York, etc., R. Co., 240 F. 602, 153 
Cer 406 (Cahill, wv, iChicazo;, ete., 
R. Co., 74 F. 285, 20 C.C.A. 184; Mon-. 
roe v. British, etc., Marine Ins. Co., 
Wt 2a. ila. ob GrO AG 280. 

Ariz.—Ettlinger vy. Collins, 213 P. 
1002, 25 Ariz. 115; Haff v. Adams, 59 
P. 111, 6 Ariz. 395; Roberts v. Smith, 
52 P. 1120, 5 Ariz. 368; Stanfield v. 
Anderson, 43 P. 221, 5 Ariz. 1. 

' Ark.—Catlett v. St. Louis, etc., R. 
Co., 21 S.W. 1062, 57 Ark. 461, 38 Am. 
S.R. 254 

Cal.—Newson v. Hawley, 270 P. 
$64, 205 Cal. 188; In re Fleming’s Es- 
tate, Adee Osi oo Calico Orn Ene ne 
Sharon’s Hstate, ST EN GNSS 179 Cal. 
447; Lacey v. Porter, 37 P. 635, 103 
Cal. 597; Finkle v. Tait, 203 P. 1031, 
55 Cal.App. 425. 

Conn.—Gray v. Mossman, 99 A. 
1062, 91 Conn. 430. 

Ga.—Remington v. Hopson, 72 S.E. 
918, 187 Ga. 95; Green v. Scurry, 68 
SUH, ples Ga 4526. Tilley: ve sox, 
47 Sse 200") 119 Ga. 867; 
Strouse, 43 S.H. 280, 
Mendel v. Converse, 118 S.E. 586, 36 
Ga.App. 549; Chatham Ice Cream Co. 
Vv. Sakakeeny, 116 S.E. 558, 29 Ga.App. 
768; Guarantee Trust, etc., Bank v. 
American Nat. Bank, 84 S.E. 222, 15 
Ga.App. 778; Reynolds v. Nevin, 57 
S.E. 918, 1 Ga.App. 269. 


Hawaii. Brown vy. Braymer, 16 
Hawaii 548. 

Tll.—Davidson v. Zorger, 181 Ill. 
App. 113. 


Ind.—Miller v. White River School 
Tp., 101 Ind. 508; Adams v. Kennedy, 
90 Ind. 318; Kearns v. Burling, 42 
N.E. 646, 14 Ind.App. 143. 
Kan.—MacRitchie v. Johnson, 30 
PLV47t7,) 49° Kan. 321; Sullivan Vv. 
Phoenix Ins: Co., 8 P. 112, 34 Kan. 170. 
Me.—Johnson v. Portland Terminal 
Co., 162 A. 518; Young v. Chandler, 
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66 A. 539, 102 Me. 251; Heath v. Ja- 
quith, 68 Me. 433. 

Miss.—Swan vy. Liverpool, etc., Ins. 
Co., 52; Miss. 704; Perry v. Clarke, 6 
Miss. 495. 

Mo.—Ferguson & Wheeler v. Venice 
Transp. Co., 79 Mo.App. 352 

Neb. —Hibner v. Westover, 110 N. 
W. 732, 78 Neb. 161. 

Nev.—State v. McFadden, 182 P. 
745, 747, 438 Nev. 140 [cit Cyc]. 

N.M.—-Gildersleeve vy. Atkinson, 27 
P. 477, 6 N.M. 250; Alexander v. Ten- 
nesseé, ‘etce., Gold, etc:, Min. Co.; 3. P: 
aR. 3 N.M. 255. 

N.C.—Everett v. Williams, 67 S.E. 
ZOO ODN Com lle te 

Ohio.— Webb v. Western Reserve 
Bond, etce., Co., 153 N.E. 289, 115 Ohio 
1 yA SG cS. Ws OP 3 Se 

Or,—Huber v. Miller, 68 P. 400, 41 
Ory 103: 

$.D.—Central Loan & Investment 
Co. v. Loiseau, 239 N.W. 487. 

Tenn.—Norman vy. Southern R. Co., 
104 S.W. 1088, 119 Tenn. 401; Knox- 
ville Traction Co. v. Brown, 115 Tenn. 
323, 89 S.W. 319; Tyrus v. Kansas 


City, CEC Ne Co., 86 S.W. 1074, 114 
Tenn. 579; Greenlaw v. Louisville, 
(oe R. Co.; 86 S:W.'1072, 114 ‘Tenn. 
100m Antonio v, Lane, 32 Tex. 


Utah.—Smalley v. Rio Grande 
eaters Ri2Co:, 93) Pi sl 3 4 Utah 

Vt.—Neill v. “Ward, 153 A. 219, 103 
Vt. 117. 

W.Va.—iIce v. Doddridge County 
Court, '87°S.b.0i5s hie WieViaw 1525. Cobp 
v. Glenn Boom, éte., Co., 49 S.E. 1005, 
57 W.Va. 49, 110 Am.S.R. 734; Ket- 
terman v. Dry Pork Rs €0),4377S.. 
683, 48 W.Va. 606. 

Wis.—Gammon v. Abrams, 10 N.W. 
479, 53 Wis. 323. See Cutter v. Hurl- 
but, 29 Wis. 152 (in an opinion by a 
divided court, where one of the two 
ae constituting the majority so 
eld). 

ois see cases passim infra §§ 419- 

‘2 

[a] Fower of justice of superior 
court in this respect has been held 
not to exceed that of the supreme 
court. Gilbane vy. Lent, 104 A. 77, 41 


R.I. 462. 

[b] City court of Atlanta has 
power to direct a verdict. Guarantee 
Trust, etc., Bank v. American Nat. 
Bank, 84 S.E. 222, 15 Ga.App. 778. 

[ce] District courts in New York. 
—Under L. (1882) e¢ 410 (Consolida- 
tion Act) §§ 1371-1381, providing that 
the “mode of conducting the trial’? in 
district courts is the same as in 
courts of record, it is within the pow- 
er of a judge of a district court to 
direct a verdict in all cases in which 
the judge of a court of record would 
be empowered to do so. Douglass v. 
Seiferd, 41 N.Y.S. 289, 18 Misc. 188, 
75 N.Y.St. 698. 

[ad] Trial term may, where mo- 
tions for direction are interposed by 
both parties, direct a verdict. Peo- 
ple ex rel. Ross v. Dooling, 116 N.Y.S. 
371, 1382 App.Div.) 50, frev 118 N-Y.S. 
246, 61 Mise. 358]. 

[Le] Statutes authorizing nonsuits 
do not take away the power to di- 
rect verdicts. Smalley v. Rio Grande 
Western R. Co., 98 P. 311, 34 Utah 423. 

[f] Statute making certain mat- 
ters questions for jury (1) does not 
affect the power of the judge to give 
the jury peremptory instructions on 
such matters when the evidence leaves 
no room for doubt as to the facts. 
People’s Sav. Bank y. Bates, 7 S.Ct. 
679, 120 U.S. 556, 30 L.Ed. 754; Wil- 
cox v. Perkins County, 97 N.W. 236, 
70 Neb. 139, 113 Am.S.R. 779; Bender 
v. Kingman, 90 N.W. 886, 64 Neb. 766. 
See Krause v. Spurgeon, 256 S.W. 1072 
(holding that, under Rev. St. [1919] 
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court or judge has the power, in a civil action at 
law, to direct a verdict in a proper case® for either 
party, plaintiff or defendant, as the one or the other 
may be proper, at common law® as well as under 


§ 1423, requiring the jury to find the 
amount of recovery in money actions, 
it was not error to direct the amount 
recoverable on a note as principal). 
(2) Where the evidence is all on one 
side, the court may instruct the jury 
how to find, notwithstanding Sayles 
Ciy. St. Annot. (1897) art 1317, pro- 
viding that the judge shall distinct- 
ly separate questions of law and fact, 
instruct as to the former, and leave 
the latter to the jury. Leonard Vv. 
Continental Bank, etc., Co., (Tex.Civ. 
App.) 143 S.W. 990. 

4 U.S.—Bradford-Kennedy Co. v. 
Ered: Gi iClarka' Co, 4397 sC2d) a6. toy 
Monroe y. British, 'ete., Marine Ins. 
Cort Litas, S527 RY Us Cl ClAs 2808 

Hawaii.—Chu Chung y. Jeelings, 30 
Hawaii 784; Brown vy. Braymer, 16 
Hawaii 548. 

Ky.—Louisville & N. R. Co. v. 
Logan’s Adm’x, 198 S.W. 537, 178 Ky. 
293 

Me.—Johnson vy. Portland Terminal 
Cow 162, Az S182 eYoungev.. Chandler? 
66 A. 539, ‘102 Me. 251; Heath v. 
Jaquith, 68 Me. 433. 

Miss.—Payne y. Stevens, 88 So. 165, 
125 Miss. 582 [cert den 42 S.Ct. 52, 
257 U.S. 642, 66 L.Ed. 412, and error 
dism 43 S.Ct. 165, 260 U.S. 705, 67 
L.Ed. 473]. 

N.J.—Crosby v. Wells, 67 A. 295, 73 
N.J.Law 790. 

S.D.—Central Loan & Investment 
Co. v. Loiseau, 239 N.W. 487. 
Morente v. Ward, 153 A. 219, 103 

17 
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[a] In Missouri, unless defendant, 
by judicial admissions in pleadings or 
evidence, concedes plaintiff's cause of 
action, the court cannot peremptorily 
direct verdict for plaintiff, who has 
the burden of proof. F. B. Chamber- 
lain Co. v. Kane, (App.) 264 S.W. 24. 

{b] In North Carolina (1) the 
court cannot direct in favor of the 
party upon whom the burden of proof 
rests, aS a general rule (Reinhardt v. 
Life & Casualty Ins. Co. of Tennessee, 
161 S.E. 528, 201 N.C. 785; Farmers’ 
Bank of Clayton v. McCullers, 157 S. 
E. 869, 200 N.C. 591; Globe Yarn Mills 
v. Armstrong, 131 S.B. 416, 191 N.C. 
125; Crews v. Cantwell, 34 S.E. 688, 
125 N.C. 516; Anniston Nat. Bank v. 
Durham School Committee, 28 S.E. 
134, 121 N.C. 107), (2) but the rule is 
subject to the qualification that, 
where the evidence is admitted, or is 
sufficient and there is no conflict in 
the testimony or the issues nor any 
adverse inferences possible, the court 
is authorized to direct a verdict for 
such party (Reinhardt v. Life & Cas- 
ualty Ins. Co. of Tennessee, .Supra; 
Charles S. Riley & Co. v. Carter & 
Pratt, 81 S.E. 414, 165 N.C. 334. See 
Arey Distilling Co. v. Mutual Aid 
Banking Co., 79 S.E. 287, 163 N.C. 66 
[to the same effect]). (3) This rule 
as to lack of authority applies al- 
though, by the pleadings, the burden 
of proof rests upon. the adversary, 
and movant has unnecessarily as- 
sumed and endeavored to sustain it. 
Crews v. Cantwell, supra. 

[ec] In Ohio a verdict cannot or- 
dinarily be directed either wholly or 
in part for the party having the 
burden of proof. Degraw v. Lampert, 
17 Ohio Cir.Ct.N.S. 401; Forschner v. 
Mellick, 16 Ohio Cir.Ct.N.S. 309. 

[ad] Joint plaintiffs —The court 
has been held to’have power to direct 
for one of several joint plaintiffs. 
Payne. v. Stevens, 88 So. 165, 125 
Miss. 582 [cert den 42 S.Ct. 52, 257 Wis 
S. 642, 66 L.Ed. 412, and error dism 
43°'S.Ct) 165, (260, U.S. 705, -67. qld: 


473]. 
5. Garrett v. Reid-Cashion Land & 
Cattle, ©o:,.272 oP. 918-34" Arizee 430 


[den reh 270 P. 1044, 34 Ariz. 245]; 
Murphy v. Cobb, 5 Colo. 281. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 418 


§§ 418-420]. 
the prevailing statutes in a number of jurisdictions.® 
The power is a delicate one,’ and so is strictly lim- 
ited® and should be cautiously exercised.® 

[§ 419] 4. Right To Move. Hither plaintiff or de- 
fendant may move for a directed verdict.!® 
fact that defendant moves for a nonsuit does not 
cut off the right thereafter to move for the direction 
of a verdict;!1 on the other hand, the fact that de- 
fendants waive a motion for nonsuit made at the 
end of plaintiff’s testimony does not preclude them 
from moving for direction of verdict at the close of 
and similarly, defendant’s fail- 
ure to ask a peremptory instruction at the close of 
plaintiff’s ease does not impair the right to move 
for verdict at the close of the whole ecase.13 
party is precluded from making the motion because 
the adverse party has already done so.*4 
where one party has conceded certain of the re- 
quested prayers for the other party which submit 


the whole case;1” 


6. See statutory provisions. 

[a] Statutes restricting or pro- 
hibiting direction.—(1) In some ju- 
risdictions, under statutory provi- 
sions prohibiting direction of verdict 
if the other party objects to the mo- 
tion, the court is powerless to direct 
where a timely objection to the mo- 
tion is interposed by the adverse par- 
ty. Jones v. City of St. Paul, 153 N. 
W. 516, 130 Minn. 260; Diehl v. Grant 
Farmers’ Mut. Fire & Lightning Ins. 
01,9205) -NoW- 612, Doi NeD. 2735) -Me- 
Leod v. Simon, 200 N.W. 790, 51 N.D. 
533; First Nat. Bank v. Strauss, 194 
N.W. 900, 50 N.D. 71. (2) The objec- 
tion is not waived, so as to empower 
the court to direct for movant, by a 
Subsequent motion for direction by 
the adverse party. First Nat. Bank 
v. Strauss, supra. (3) It has. been 
held that the purpose of such statutes 
is to postpone the court’s passing 
upon the sufficiency of the evidence 
until after verdict returned (Mcleod 
v. Simon, supra), (4) and accordingly 
they have been held constitutional as 
not depriving the courts of their 
power to determine whether or nota 
cause of action or defense has been 
made out but merely regulating or 
postponing the exercise of such power 
(Zimmerman y. Chicago & N. W. Ry. 
Co., 151 N.W. 412, 129 Minn. 4). (5) 
On the other hand, it has been held 
that St. § 2857a, as amended by L. 
(1923) e. 31, providing that in no 
case tried to a jury, except upon stipu- 
lation of the parties or for error, may 
a verdict be directed, is unconstitu- 
tional as an attempted interference 
by the legislature with the judicial 
power. Thoe v. Chicago, M. & St. P. 
Ry. Co., 195 N.W. 407, 181 Wis. 456, 
29 A.L.R. 1280. 

7. Commercial Credit Co. v. Park- 
er, 132 So. 640, 101 Fla. 928; Cameron, 
ete., Co. v. Law-Engle Co., 124 So. 
814, 98 Fla. 920; Branford State Bank 
v. Howell Co., 102 So. 649, 88 Fla. 
493; Swan y. Liverpool, ete., Ins. Co., 
52 Misc. 704; Perry v. Clarke, 6 Miss. 
495. See Gravette v. Turner, 81 So. 
476, 477, 77 Fla. 311 (‘The duty de- 
volving upon the court in reference 
to directing a verdict upon the evi- 
dence may become, in many cases, 
one of delicacy”); Anderson v. South- 
ern Cotton Oil Co., 74 So. 975, 977, 73 
Fla. 432, L.R.A.1917E 715 (Same ex- 
pression); Hale v. Mason Hotel, etc., 
Co., 71 So. 540, 542, 71 Fla. 469 (same 
statement); Gunn v. Jacksonville, 64 
So. 435, 436, 67 Fla. 40 (same state- 
ment); Florida Hast Coast R. Co., 64 
So. 274, 275, 66 Fla. 589 (same state- 
ment). 

8 In re Lances’ Estate, (Cal.) 14 
P.(2d) 768; Hunt v. United Bank, 
etc., \Coy, 2915 Psi 184, 1210" Cal, 108: 
Boynton v. Richfield Oil Co., 4:iP. (2d) 
Gls Mei <Cal-App. 69-95 Wilcox v. 
Evans, 56 S.E. 635, 127 Ga. 580; Mc- 
Lean v. Dow, 125 Ill.App. 174; Bass v. 
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The 


Neither 


However, 


Rublee, 57 A. 965, 76 Vt. 395. 

9. Stowers v. Dwight Mfg. Co., 80 
So. 90, 202 Ala. 252; Tobler v. Pioneer 
Mining, ete., Co., 52 So. 86, 166 Ala. 
482; Commercial Credit Co. v. Parker, 
132 So. 640, 101 Fla. 928; Cameron & 
Barkley Co. v. Law-Engle Co., 124 
So. 814, 98 Fla. 920; Branford State 
Bank v. Howell Co., 102 So. 649, 88 
Fla. 493; Gravette v. Turner, 81 So. 
476, 77 Fla. 311; Anderson v. South- 
ern Cotton Oil Co., 74 So. 975, 73 Fla. 
432, L.R.A.1917E 715; Haile v. Mason 
Hotel & Investment Co., 71 So. 540, 71 
Fla. 469; Gunn-v. City of Jackson- 
ville, 64 So. 435, 67 Fla. 40; Florida 
East Coast Ry. Co. v. Hayes, 64 So. 
274, 66 Fla. 589; Johnson v. Louis- 
Ville;Metex Ro Col, 52 Sor 195, 59 1a: 
305. See Anderson County Com’rs 
Vv.) Beal, 5" S.Ct.433, 113 U.S. 22:7, 28 
L.Ed. 966 (holding the court empow- 
ered to direct for plaintiff); Swan v. 
Liverpool, etc., Ins. Co., 52 Miss. 704, 
708 (characterizing the power as ‘‘one 
which should be used with the great- 


est possible caution’); Perry v. 
Clarke, 6 Miss. 495, 500 (similar state- 
ment). 


Direction of verdict as invasion of 
constitutional right to jury trial see 
au ee § 171 text and notes 77, 79- 


10. Kohn v. National Film Corpo- 
ration of America, 212 P. 207, 60 Cal. 
App. 112. 

[a] Party having burden.—The 
circumstance that a party has the 
burden of proof does not in evéry 
ease disable him from so moving. 


Kohn v. National Film Corporation of 


America, supra. 

[b] Failure in answer to deny es- 
sential averments of the complaint or 
the fact that denials thereto are con- 
junctive in form does not cut off de- 
fendant’s right to move where every 
question presented by the petition is 
put in issue by the amended answer 
and the reply thereto. Donoho v. 
Rawleigh, 18 S.W.(2d) 311, 230 Ky. 11, 
69 A.L.R. 1135. 

11. Allgeier v. Brie R. Co., 124 A. 
769, 100 N.J.Law 89 [overr 101 A. 415, 
90 N.J.Law 350]. 

Power of court to grant direction 
after prior refusal to nonsuit see in- 
fra § 453. 

12. Gardner vy. Porter, 88 P. 121, 
45 Wash. 158. 

13. Travelers’ Ins. Co. v. Randolph, 
78 KF. 754, 24 C.C.A. 305. See Gedratis 
v. Carroll, 225 N.W. 625, 247 Mich.. 
141 (holding that a related statute 
{Comp. L. (1915) § 12628] did not 
change rule giving defendant right to 
move for directed verdict at end of 
testimony, although he did not so 
move at close of plaintiff’s case). 

14 First Nat. Bank v. Strauss, 194 
N.W. 900, 50 N.D. 71. 


15. Smith v. Brown, 86 A. 609, 119 
Md. 236. 
16. Sharp v. Western Union Tel. 
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the case to the jury for their finding, it has been 
held that he cannot thereafter consistently ask that 
the case not be so submitted and hence cannot 
request a directed verdict.?® 

Motion by defendant for nominal damages for 
plaintiff. There is authority to the effect that de- 
fendant may move for the direction in favor of plain- 
tiff of a verdict for nominal damages,'® and other 
authority to the contrary.+* 

[§ 420] 5. Necessity for Motion. 
is some authority to the contrary, holding the court 
powerless to direct in the absence of a request there- 
for,!8 it is held in a number of jurisdictions that 
the court may, in a proper case, direct a verdict at 
its own instance without any request therefor hay- 
ing been made by either party.*® 
of an appropriate request, however, the court is 
under no duty to direct, and, whatever the condition 
of the evidenee, a failure to direct i is not improper.?° 


While there 


In the absence 


ae (Ariz.) 6 P.(2d) 895, 80 A.L.R. 


eta Van Houten v. Campbell, 153 
A. 391, 9 N.J.Mise. 214. 

18. See infra this note. ; 

[a] In Alabama, under Code 
(1907) § 5362, requiring charges upon 
the effect of the evidence to be given 
only on request, it has been held that 
the court may not direct a verdict ex 
mero motu. Gary v. Woodham, 15 So. 
840, 103 Ala. 421; Thomas v. Cooper, 
80 So. 153, 16 Ala.App. 579. 

[b] In South Dakota it has been 
held irregular for the court to direct 
a verdict after having received addi- 
tional evidence without a renewal of 
a motion for direction made before 
such evidence was received. Dring 
spe Rv ag ca Tp., 122 N.W. 664, 23 


19. 11l.—Strong v. Kadlec, 163 Ill. 
App. 298. 

Ind.—Miller v. White River School 
Tp., 101 Ind. 503. 


Iowa.—Kladivo v. Melberg, 227 N. 
W. 833, 210 Iowa 306; Mattauch v. 
Riddell Automobile Co., 115 N.W. 509, 
138 Iowa 22. 

Mass.—Field v. Hamm, 150 N.E. 3, 
254 Mass. 268. 

S.C.—Gobbel v. Columbia Ry., Gas 
ae Cosc 9st Ses Te 107 S.C. 


Tenn.—King v. Cox, 151 S.W. 58, 126 
Tenn. 553. 

Tex.—Henenberg v. Winn, (Civ. 
App.) 1 S.W.(2d) 432. 

See Kalish v. White, 173 P. 494, 36 
Cal.App. 604; Thorne vy. Milliken, 157 
Oma DY Okl. 735 (both holding valid 
verdicts directed by the court of its 
own motion). 

[a] Requirement of written re- 
quests made by Sup. Ct. Rules, rules 
44, 45 only prescribes the method to 
be pursued where direction is re- 
quested, and does not apply to or 


affect the court’s power to grant a di- 
rection on its own motion. Field v. 


Hamm, 150 N.E. 3, 254 Mass. 268; 
O’Hare v. Gloag, 137 N.E. 698, 243 
Mass. 533. 

[b] Direction upon defective mo- 


tion.—It has been held that, although 
the prayer for an instructed verdiet 
is defective in form, if the evidence 
is such as to justify direction upon 
a good prayer, direction upon the 
imperfect prayer was within the 
court’s power. Day v. Weinstein, 128 
A. 897, 148 Md. 104. 

20. U.S.—Hansen v. Boyd, 16 S.Ct. 
511, 161 U.S. 397, 40 L.Ed. 746; Hart- 
ford L. Ins. Co. v. Unsell, 12 $.ct. 671, 
144 U.S. 439, 36 L.Ed. 496; Oswego 
v. Travelers’ Ins. Cojeto) BY 225, 17 Cc. 
G@rALeT7T}  SWiestern Min. Co. vil. In= 
graham, COE SIC CORON NTR EX Oniie 2 
zens’ Bank of Wichita v. Farwell, 63 
YS LAN, BI Gee CARH LOS e Adkins v. 
Sloane, 61 F. 791, 10 C.C.A. 69; Lin- 
coln v. Vapor Co., 59° BR. °756,-8 C.C.A 
253; Pacific Mut. L. Ins. Co. v. Snow- 
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It is said that the parties, by failing to move, con- 
cede that there are matters proper for submission 


to the jury.?? 


Offer to direct, made by the court in the presence 
of the jury, if counsel should move for direction, 
has been held to be error, even though counsel does 
not so move and no direction is given.?? 

6. Grounds for Motion?*—a. In General. 
The direction of a verdict is a matter which depends 
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den, 58 F. 342, 7 C.C.A. 264; Alex- 
andria v. Stabler, 50 F. 689, 1 C.C.A. 
416. See Drexel v. True, 74 F. 12, 20 
C.C.A. 265 (to the same effect). 
Ill.—Wehrheim v. Gilbert, 42 N.E. 
142, 158 Ill. 542 [aff 55 Ill.App. 378]. 
Mich.—Marsh v. Barnard, 210 N.W. 
478, 236 Mich. 471; Johnson v. London 
Guarantee, etc., Co., RO NW. 1005, 5 
Mich. 86, 69 Am.S.R. 549, 40 L.RB.A. 
440. 
N.Y.—Hecla Powder Co. v. Sigma 
Iron Co., 52 N.E. 650, 157 N.Y. 437. 
Pa.—Carr v. H.C. Frick Coke Co., 
32 A. 656, 170 Pa. 62; Wray’s Adm’rs 
v. Spence, 22 A. 693, 145. Pa. 399; 
Cannell v. Smith, 21 A. 793, 142 Pa. 
25, 12 L.R.A. 395; Caldwell v. Holler, 
40 Pa. 160; Pennsylvania R. Co. v. 
Page, 12 A. 662, 9 Pa.Cas. 445. 
S.C.—Dilleshaw v. Charleston & W. 
C. Ry. Co., 67 S.E. 304, 85 S.C. 334. 
Tex.—Emery v. Barfield, (Civ.App.) 
1388 S.W. 419; Cook Bros. Carriage 
Co. v. Cleburne Nat. Bank, 85 S.W. 
1169, 38 Tex.Civ.App. 441. 
_ 21. Tucson Consolidated Nat. Bank 
v. Cunningham, (Ariz.) 238 P. 332; 
Dearing v. Pearson, 28 N.Y.S. 715, 8 


Misc. 269; Van Doren v. Jelliffe, 20 
N.Y.S. 636, 1 Mise. 354. 

22. Wright v. Towle, 34 N.W. 578, 
67 Mich. 255. 


23. Necessity amd sufficiency of 
statement of grounds see infra § 424. 

24 Ariz.—Salt River Valley Wa- 
ter Users’ Assoc. v. Berry, 250 P. 356, 
SL PALTZ. (39: 

Cal.—In re Sharon’s Estate, 177 P. 
283, 179 Cal. 447; Reay v. Reay, 275 
P. 533, 97 Cal.App. 264. 

Ill.—Kean v. West Chicago St. R. 
Co., 75 Ill.App. 38. 

Puneet a v. Marmon, (App.) 71 N 

Md.—May Co. v. Drury, 153 A. 61, 
160 Md. 143. 

Okl.—Homeland Realty Co. v. Rob- 
ison, 136 P. 585, 89 Okl. 591. 

Utah.—Utah State Nat. Bank vy. 
Livingston, 254 P. 781, 69 Utah 284. 

25. Rankin v. Brockton Public 
Market, 153 N.E. 97, 257 Mass. 6; Hib- 
mer v. Westover, 110 N.W. 732, 78 
Neb. 161. And see infra §§ 439-449. 

26. See infra § 482. 

a7. See infra § 423. 

28. U.S.—O’Boyle v. Northwestern 
Fire & Marine Ins. Co., 49 F.(2d) 713; 
Maher v. Chicago, M. & Sty P! Ry. Co., 
278 EF. 431; Interstate Compress Co. 
Vv. Agnew, 276 F. 882; Ponder v. 
Jerome Hill Cotton Co., 100 FB. 373, 40 
C.C.A. 416. See Dickinson Vv. Scruggs, 
242 F. 900, 155 C.C.A. 488 (holding 
that on motion to direct the question 
is whether the testimony as a whole 
is inconsistent with any other con- 
elusion than that claimed by moy- 
ant). 

Ariz.—Lazear v. Pendergrass, 4 P. 
(2d) 386; Kroeger v. Twin Buttes R. 
Con 127 Pe 4385, Wore 4 Arizs 269)"A nn 


Cas.1914A 1289 [aff 114 P. 553, 13 
Ariz. 348, Ann.Cas.1913E 1229, and 
cit Cyc]. 


Ill.—John Deere Plow Co. of Moline 
v. Carmer, 182 N.E. 762, 350 Ill. 104 
{rev on other grounds 263 I1l.App. 
307];  Foreman-State Trust & Sav- 
ings Bank v. Demeter, 179 N.E. 465, 
347 Ill. 72; Nelson v. Stutz Chicago 
Factory Branch, 173 N.E. 394, 341 Ill. 
887 {rev on other grounds 254 Ill. 
App. 526]; Curran v. Chicago & W. 
PoohteCos 124 NBS 3380)-289 Te 11s 
MacFarlane v. Chicago City R. Co., 
SS RSS Stree wae ies 
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dence is legally 
tablished as to 


123 N.E. 638, 288 Ill. 476 [aff 212 Ill. 
App. 664]; Hettick v. Searcy, 115 N. 
Wi 8427 "2789 Ti 116 MeDermott ivy 
Burke, 100/N.E. 168, 256 Ill. 401 [aff 
170 Ill.App. 415]; Geiger v. Geiger, 
93 N.E. 314, 247 Ill. 629; Wallner v. 
Chicago Consol. Traction Co., 91 N.E. 
10538, 245 Ill. 148; Greenburg v. S. D. 
Childs & Co., 89 N.E. 679, 242 Ill. 110; 
Peel v. Joliet, ete., R. Co., 87 N.E. 542, 
238 Ill. 510 [att 142 Ill. App. 3621; 
Donelson v. East St. Louis, etc., 3 
Co., 85 N.B. 914, 235 Ill. 625 [aff 140 
Tl. App. 185]; Bailey v. Robison, 84 
N.E. 660, 233 Ill. 614 [rev 137 Ill.App. 
470]; Wolf vy. Chicago Sign Printing 
Co., 84 N.B. 614, 233 Ill. 501, 13 Ann. 
Cas. 369; Blakeslie’s xpress, etc., 
Co. v. Ford, 74 N.E. 135, 215 Ill. 230; 
Prairie State Loan, ete., Assoc. Vv. 
Gorrie, 47 N.E. 739, 167 Ill. 414; Gerke 
Vv. Fancher, 41 NEL 982, 158 Tl. SOs 
Funkhouser v. Illinois Bankers’ Life 
Ass'n, 237 Ill.App. 95; Hatch v. Royal 
League, 233 I1]1.App. 598; Ehrhardt v. 
Connecticut F. Ins. Co., 219 Ill.App. 
48; Smith v. Kewanee Light & Pow- 
er Co., 196 Ill.App. 118; Smaoska v. 
Chicago City Ry. Co., 150 Ill.Avp. 599; 
Fosbury v. Aurora, "etc., Tn OO.) ised 
Ill.App. 98; Dahlin v. Sherwin, 132 
Ill.App. 566; Gathman v. City of Chi- 
cago, 127 Ill.App. 150; Chicago, etc., 
R. Co. v. Henderson, 126 Ill.App. 530; 
Smith v. Hitel, 121 Ill.App. 464; Chi- 
cago, ete., R, \Co.,v. Condon, 121001: 
App. 440; Riverton Coal Co. v. Shep- 
herd, 111 Ill.App, 294; Illinois Cen, 
tral R. Co. v. Smith, 111 I1l.-App. 177; 
Smith v. Birdsall, 106 Ill.App. 264; 
Sherwood v. Rieck, 104 Ill.App. 368; 
Boyle v. Illinois Cent. R. Co., 88 Ill. 
App. 255. See Klusemeier v. East St. 
Louis Bridge Co., 210 Ill.App. 537. 

Ind.—Abernathy v. McCoy, 154 N. 
E. 682, 91 Ind.App. 574. 

Iowa.—Schmidt v. Hayden, 219 N. 
W. 399, 205 Iowa 1369. 

Md.—Sunderland v. Cowan, 67 A. 
141, 106 Md. 456. 

Miss.—Hayes v. Slidell Liquor Co., 
55) S01 306.. 99 Miss. 5835 

2A VB OO, 


Mont.—Long v. Davis, 
68 Mont. 85; Wagner v. Donald, 214 
P..1099, 6% Mont. 174: “Melntyre _v. 
Northern Pac. Ry. Co., 180 P. 971, 56 
Mont. 43. 

N.J.—Dirigolano v. Jersey City, 
tee SE Rw Comrul Asoc lO Ned lacy, 

oO. 

N.D.—Thompson vy. Smith, 178 N. 
W. 430, 45 N.D. 479. 

Ohio.—Lazarides v. Turowske, 162 
N.E. 610, 28 OhioApp. 208. 

Okl Berry v. Mideo Oil Corpora- 
tion, 5 P.(2d) 167, 152 Okl. 302; Hoyt 
Ve St. Louis-San eT CaTiese Ry. Cox 
4 P.(2d) 747, 153 Okl. 7; Dew v. Hoff- 
man, 266 P, 1107, 130 Okl. 247; First 
Nat. Bank v. Spiers, 265 PP. 137%, 130 
Okl. 60; Maryland Casualty Co. v. 
Ballard; 259h eR. 528.0 l26 Ok), 1270> 
Johnson v. State Bank of Commerce 
of Gate, 252 P. 59, 123 Okl. 127; Myers 
v. Chamness, 245 P. 879, 114 Okl. 220; 
Kansas City Southern R. Co. v. Tuck- 
er, 236 P. 35, 108 Okl. 259; Citizens’ 
Bank of Millerton v. Beeson, 231 P. 
844, 104 Okl. 293; Western Supply 
Corn @il Country Drilling Co., 223 
Py 399, 97 TOklo ss. Municipal Ex- 
cavator Co. v. Walters, 220 P. 456, 
97 Okl. 14; Midland Valley R. Co. v. 
Gibson, 221 P. 100, 94 Okl. 193;  Gin- 
ner & Miller Pub. Co. v. N. S. Sher- 
man Machine & Iron Works, 220 P. 
650, 938 Okl. 221; Great Southern Life 
Ins. Co. v. Long, 219 P. 926, 93 Okl. 
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upon the state or condition of the evidence,”* or, as 
has been held in some jurisdictions, of the evidence 
and pleadings.?°® 
tions and under some circumstances, motions to di- 
rect are granted or refused on erounds relating ie 
variance?® or to the absence of any valid pleading, 27 

ordinarily the question presented is whether the evi- 
sufficient?® under the standards es- 


While, at least in some jurisdic- 


the circumstances when direction 


129; Messman vy. Wilt, 217 P. 412, 91 
Okl. 240; ,Sticelber & Mong v. Had-. 
dock, 215 P. 603, 91 Okl. 37; State v. 
School Dist. No. 86, 214 P. 699, 89 Okl. 
142; Farmers’ Nat. Bank of Mays- 


ville v. Vaughn, 213 P. 748, 89 Okl. 


415) PirsteNat. 2 Bank, vy. Cox,.2000 
238, 883 Okl. 1; Danciger v. Isaacs, 200 
P. 164, 82 Okl. 263; Matthews v. 


Mounts, 197 P. 708, 81 Okl. 245; Fer- 
ris v. Holiman, 190 P. 409, 78 Okl. 251; 
Stevens v. Oklahoma Automobile Co., 
188 P. 1075, 78 OKl. 126 [foll. Harri- 
son v. Corry Pharmacy, 188 P. 1076, 
78 Okl. 127]; Alva Roller Mills v. 
Simmons, 185 P. 76, 74 Okl. 314; 
Gwinnup v. Walton Trust Co., 172 P. 
936, 69 Okl. 319; Wichita Falls & N. 
W,. Ry. Cos ve. Cawley Cosmuincmie. 
70, 69 Okl. 251; Chickasha Inv. Co. v. 
Phillips. a 61 Pa 220.) om Ok es OO 
Shields v. Smith, 151 P. 207, 50 Okl. 
548; Supreme Tribe of Ben-Hur v. 
Owens, 151 P. 198, 50 Okl. 629, L.R.A. 
1916A 979; Ralston Bank of Com- 
merce v. Gaskill, 145 P. 1131, 44 Okl. 
728; Chestnutt-Gibbons Grocer Co. 
v. Consumers’ Fruit Co., 144 P. 591, 
44 Okl. 318; Duncan Cotton Oil Co. v. 
Cox, 139 P. 270, 41 Okl. 633; Jones v. 
First State Bank of Bristow, 136 P. 
737, 39 Okl. 784; Jones v. Citizens’ 
State Bank, 135 ’P. BYIG A BMY KONG BRE 
T. S. Reed Grocery Co. v. Miller, 128 
PB. 271,, 36. Ok]. 134: St. Louis’ & S: 
R. Co. v. Posten, 134 P. 2, 31 Okl. Sot; 
Moore v. First’ Nat. Bank of Iowa 
City, 121 P. 626, 30 Okl. 623; Chicago, 
R. [. & P. Ry. Co. v. McCulley, 120 P. 
279, 30 Okl. 178; Solts v. Southwest- 
ern Cotton Oi Con its Po 7716, asks 
706; Cooper v. Flesner, 103 P. 1016, 
24 Okl. 47, 23 L.R.A.N.S. 1180, 20 Ann. 
Cas. 29; Hanna v. Mosher, 98 P. 538, 
22 Okl. 501; Baker v. Nichols, etc., 
Cos Rie P. 100, 10 Ee 685. 

125 A. 302, 


asi Ral 16. 
R.I.—Huebel v. Baldwin, 119 A. 639, 


45 RI. 40. 
Lawrence, 159 N.W. 


S.D.—Drew v 
274, 37 S.D. 620. 

Utah. —Peterson v. Bullion Beck & 
Champion Mining Co., 126 P. 310, 41 
Utah 364. 

Vt.—Goodwin v. Gaston, 154 A. 772, 
103 Vt. 357; Comeau v. C. C. Manuel 
& Sons Co., 80 A. 51, 84 Vt. 501. 

Wash.—Luther v. Pacific Fruit & 
Produce Co., 255 P. 365, 148 Wash. 


308; Jensen v. T. H. Williams Co., 
131 P. 204, 72 Wash. 606. 
[a] Defendant’s motion (1) pre- 


sents for determination the legal suf- 
ficiency of plaintiff's evidence, proper- 
ly considered, aS supportive of his al- 
legations or of any recovery, without 
reference to the pleadings. Post v. 
Hightower, 262 Ill.App. 368; Bolle v. 
Chicago & N. W. Ry. Co., 258 Ill.App. 
545 [cert den on sugg of diminution 
of record 52 S.Ct. 6, 76 L.Ed. 1299, 
and rev 52 S.Ct. 59, 284 U.S. 74, 76 L. 
Ed. 173]; Weiss v. Northern Dredge, 
ete., Co., 142 A. 253, 155 Md. 351; Cov- 
ington County v. Morris, 84 So. 462, 
122 Miss. 495; Newell v. Musgrove, 
264 P. 156, 129 Okl. 207; Alva Roller 
Mills v. Simmons, 185 P. 76, 74 Okl. 
314; Shields v. Vermont Mut. F. Ins. 
Co., 147 A. 352, 102 Vt. 224:° See 
Mears v- Smith, 85 N.E. 165, 199 
Mass. 319 (holding that the motion 
raises the question whether plaintiff 
can properly maintain his action in 
any aspect of the case). (2) A mo- 
tion by one of several defendants, 
making no reference to the pleadings, ' 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may or should be granted or denied.*° 
challenges and seeks to have the court pass upon the 
legal sufficiency of the evidence,*® and does not in- 
volve or challenge the weight of the evidence*! or 
Statements made in 
unreported arguments of counsel cannot constitute 
Likewise, the motion may 
not be granted upon such grounds as a misjoinder** 
or nonjoinder®® of parties, a misjoinder of counts, 
or causes of action,®® failure to file the claim sued 
on within the time fixed by law,°* misconduct of 
counsel,?® withdrawal of counsel for the adverse 
party from further participation in the trial,?® the 
competency of evidence,*°® or its improper reception 


the eredibility of witnesses.” 


grounds for direetion.?* 


raises only the question of the legal 
sufficiency of the evidence for the 
purpose of a recovery against such 


defendant. Pugaczewska v. Maszko, 
(Md.) 163 A. 205. 
{b] Plaintiff’s motion presents 


the question of the legal sufficiency 
of the evidence to defeat recovery. 
Boston, etc., R. Co. v. Sargent, 57 A. 
688, 72 N.H. 455; Myers v. Chamness, 
245 P. 879, 114 Okl. 220; .Jones v. 
Citizens’ State Bank, 135 P. 373, 39 
Ok). 393. 

[ec] Concurrent motions, in those 
jurisdictions wherein they operate to 
withdraw the case from the jury and 
submit it to the court (see infra § 428 
text and notes) have, however, been 
held not to present this limited ques- 
tion as to sufficiency of the evidence, 
but to present to the court the same 
questions that are ordinarily present- 
ed to the jury in a jury trial. Oregon 
Short Line R. Co. v. Mountain States 
Telephone & Telegraph Co., 237 P. 
281, 41 Idaho 4. 

[d] Defective statement of other 
grounds.—(1) Where an attempt is 
made to raise some other question, 
which may be specially raised by a 
motion to direct, such as a question 
of variance, and through defective 
statement the question fails, the mo- 
tion, even when it retains some valid- 
ity and effect as a motion to direct, 
raises merely the question of the le- 
gal sufficiency of the evidence with- 
out regard to the pleadings. Weiss 
v. Northern Dredge, etc., Co., 142 A. 
253, 155 Md. 351. (2) Necessity and 
sufficiency of statement of grounds 
see infra § 424. 

29. See infra §§ 439-449. 

30. U.S.—J. B. McCrary Engineer- 
ing Co. v. White Coal Power Co., 35 
F.(2d) 142; Rochford v. Pennsyl- 
vania Co., 174 F, 81, 98 C.C.A. 105. 

Ariz.—Arizona Binghampton Cop- 
per Co. v. Dickson, 195 P. 538, 22 Ariz 
163, 44 A.L.R. 881. 

Iowa.—Cox v. Des Moines Electric 
Light Co., 229 N.W. 244, 209 Iowa 931. 

Ky.—Louisville Gas & Electric Co. 
v. Nall) 198 S.W. 745, 178 Ky. 33. 

Mo.—Macklin v. Fogel Const. Co., 
31 S.W.(2d) 14, 326 Mo. 38. 

N.H.—Stevens v. Mutual Protection 
F. Ins. Co., 149 A. 498, 84 N.H. 275, 
69 A.L.R. 624. 

Okl.—Kansas City Southern R. Co. 
Vv. Tucker, 236 P. 35, 108 Okl, 259: 

Or.—Ridley v. Portland Taxicab 
ConmliL Pe: 4295.90 Or 1529. 

[a] Repugnance to public policy 
of contract sued on may be the basis 
of a motion to direct. Reuter v. Bal- 
lard, 166 N.E. 822, 267 Mass. 557. 

31. U.S.—Norfolk & W. Ry. Co. v. 
Hauser, 211 F. 567, 128 C.C.A. 167. 

Ill.— McFarlane v. Chicago City Ry. 
Cor, 128 Ns 638) 288 Tl. 476 [att 
212 Ill.App. 664]; Donelson v. East 
St. Louis, ete., R. Co., 85 N.E. 914, 235 
Ill. 625 faff 140 Ill.App. 185]; Offutt 
v. World’s Columbian Exposition, 51 
N.E. 651, 175 Ill. 472 [rev 73 Ill.App. 
231]; Kelly v. Aurora, etc., R. Co., 
168 Ill.App. 386; Bryan v. Chicago 
Herald Co., 161 Ill.App. 414; Killough 
v. Chicago, ete., R. Co., 158 Ill.App. 
152; Smaoska vy. Chicago City R. Co., 
150 Ill.App. 599; Udwin v. Spirkel, 
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136 Ill. App. 155; W. W. Kimball Co. 
v. Cruikshank, 123 Ill.App. 580; Riv- 
erton Coal Co. v. Shepherd, 111 Ill. 
App. 294; Illinois Central R. Co. v. 
Smith, 111 Ill.App. 177. See Cowan 
v. Bouffleur, 192 Ill.App. 21; Casey v. 
Chicago Rys. Co., 184 Ill.App. 439. 
Okl.—Sticelber & Mong v. Haddock, 
215027603; 90 Okla. t 
R.I.—Hope v. United Electric Rys. 
Co., 145 A. 310; W. P. Hamblin, Inc. 
v. Newark F. Ins. Co., 1389 A. 212, 48 
R.I. 473. 
Wash.—Luther v. Pacific Fruit, 
ete., Co., 255 P. 365, 143 Wash. 308. 
Weight of evidence as factor in 
consideration of motion see infra § 
435 


32. Offutt v. World’s Columbian 
Exposition, 51'N.E. 651, 175 Ill. 472 
[rev 73 IllLApp. 231]; Killough v. 
Chicago, etce., R. Co., 158 Ill.App. 152; 
Smaoska v. Chicago City R. Co., 150 
Ill.App. 599; Udwin v. Spirkel, 136 
Ill.App. 155; W. W. Kimball Co. v. 
Cruikshank, 123 Ill.App. 580; Hope v. 
United Electric Rys. Co., (R.I.) 145 
A. 310; Ingram v. Davis, 125 S.E. 920, 
TS1VS.C2y326. 

{a] Directing verdict om ground 
that witness is unworthy of belief is 
erroneous. Waters v. Davis, 145 F. 
912, 76 C.C.A. 444. 

[b] Variance between testimony 
in chief and that on cross-examina- 
tion, given by the adverse party, does 
not entitle the movant to a direc- 
tion. Green v. C., L. & A. Traction 
Co. 14 Ohio Ci;-CUN:S; 50s 

Credibility as factor in considera- 
tion of motion see infra § 436. 

33. West Pub. Co. v. Gluck, 155 N. 
Wo) 514, 92 Misc. 198: 5 

34. Tuppela v. Mathison, 291 F. 
728; Copper River & N. W. Ry. Co. 
v. Heney, 211 F. 459, 128 C.C.A. 1381; 
Talbot v. J. V. Brinkman Co. Bank, 
274 S.W. 501, 220 Mo.App. 493; Bruf- 
farts v. Ober, 188°N.W. 174, 48 N.D. 
997; Sylvania Development Co. v. 
Start, 158 N.E. 206, 25 OhioApp. 411. 

35. North Sterling Irr. Dist. v. 
Dickman, 149 P. 97, 59 Colo. 169, Ann, 
Cas.1916D. 973 [foll North Sterling 
irr. Dist. vs Gehrie, 149.P.- 1193, 127 
Colo.App. 551]; Paxson v. Pierce, 25 


applied._It was no 
ground for peremptory instruction 
for defendant that a claim sued on in 
the name of a firm belonged to the 
members jointly, that one was dead, 
having left an estate, and that no ad- 
ministration had been had, while nei- 
ther his heirs nor legal representa- 
tives were made parties plaintiff. 
Gult, Cy & (Sik. Ry: Coc ve (Etelmis 
Bros., (Tex.Civ.App.) 210 S.W. 853. 

36. Cammisa y. Ferreira, (Mass.) 
178 N.E. 8; Bruffarts v. Ober, 188 N. 
W. 174, 48 N.D. 997. 

37. Davis v. E. K. Newell Co., 266 
S.W. 1061, 206 Ky. 121. 

38. Parkinson v. Murphy, (R.1.) 
107 A. 235; Padgett v. Hines, (Tex. 
Civ.App.) 192 S.W. 1122. 

$9. Rohr v. Chicago, N. S. & M. R. 
R., 190 N.W. 827, 179 Wis. 106. 

40. McDermott v. Byrley Supply 
Co., 28 S.W.(2d) 988, 234 Ky. 670. 

41. Salt River Valley Water Users’ 
Ass'n’ v. Berry, 250 P. 356, 31 Ariz. 
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over objection,*! or for lack of jurisdiction in the 
trial court;*? nor is it an appropriate method by 
which to object to the form of the action, and the 
fact that the wrong form has been chosen is not a 
ground for direction,*® the motion being in effect a 
request to rule that the evidence is insufficient te 
sustain a recovery in any form of action.t* Accord- 
ing to some authority, the trial court is not bound 
by the theory upon which counsel base their re- 
quest;4*® but, according to other authority, in view 
of the requirement that the motion specifically state 
the grounds on which direction is sought,** a diree- 
tion is limited to the grounds stated in the motion 
and cannot be had upon other grounds.*? 


However, 


89: McIntosh v. Colwell, 33 S.W.(2d) 
678, 236 Ky. 641; Gill v. Ruggles, 81 
S.E. 519, 97 S.C. 278; North River 
Ins. Co. v. Southern Ry. Co., 76 S.E. 
1095, 93.,.8.C... 358. 

Consideration to be given to evi- 
dence improperly admitted or exclud- 
ed see infra § 433. 


- Ayres v. Nopoulos, 216 N.W,. 
258, 204 Iowa 881; U. S. Fidelity & 
Guaranty Co. v. Cooper, (Tex.Civ. 


App.) 14 S.W.(2d) 342 [aff (Commn. 
App.) 29 S.W.(2da) 971, reh den 33 S. 
W.(2d) 129]; Mellen v. United States 
Health & Accident Ins. Co., 75 A. 273, 
83 Vt. 242. But see Richardson v. 
Milburn, 11 Md. 340 (holding, where 
the writ forms no part of the plead- 
ings, which commence with the decla- 
ration, that the court may look at 
the writ, in connection with the evi- 
dence, and if the evidence does not 
establish a case under the writ, the 
motion reaches such defect). 

Motion as admission of jurisdiction 
see infra § 426 text and note 29. 

43. Tuppela v. Mathison, 291 F, 
728. See Monumental Brewing Co. 
v. Larramore, 72 A. 596, 109 Md. 682 
(to the same effect). 

44. Rubin v. Huhn, 118 N.E. 290, 
229 Mass. 126, 4 A.L.R. 1190. 

fa] Questions of daaages.—(1) 
There is authority holding that a 
motion to direct rests exclusively 
upon matters relating to liability and 
does not, and cannot properly be used 
to, raise the question of damages. 
Coles v. People’s Gas Co., 162 A. 405, 
109 N.J.Law 428; Grillo v. Thomas 
A. Edison, Ine., 101 A. 171, 90 N.J. 
Law 680. See Homes Leasing Cor- 
poration y. Eisenstadt, 207 N.Y.S. 159, 
124 Misc. 168 (to the same effect). 
(2) Where plaintiff's right to nominal 
damages iS conceded, it has been 
held that the motion does not reach 
the issue of the right to substantial 
damages. Herod v. St. Louis-San 
Francisco Ry. Co., (Mo.App.) 299 S. 
W. 74. 

45. Cole v. Lambert, 106 So. 

214 Ala. 57. rae 
pet See infra § 424 text and notes 

47. Wharton y. A®Stna Life Ins. 
Co., 48 F.(2d) 87 [cert den 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 529]; Yeager 
v. South Dakota Cent. R. Co., 140 N. 
W. 690, 31 S.D. 304; Goldberg v. Sis- 
seton Loan, etc., Co., 123 N.W. 266, 
24 S.D. 49, 140 Am.S.R. 775; Mattoon 
v. Fremont, etc., R. Co., 60 N.W. 740, 
6 S.D. 196. But see Milwaukee Me- 
chanics’ Ins. Co. v. B. S. Rhea & Son, 
123 F. 9, 60 C.C.A. 103 (dictum to the 
contrary). 

[a] Statement of unavailable 
ground.—Where the only’ ground 
stated is one upon which verdict may 
not be directed, movant should never- 
theless be limited to the ground. he 
has chosen and stated, and hence di- 
rection is to be refused. Mattoon v. 
Fremont, etc., R. Co., 60 N.W. 740, 6 
S.D. 196. 

[b] Waiver of grounds not speci- 
fied.— A _ motion to direct a verdict on 
specified enumerated grounds ex-+ 
cludes all grounds not enumerated, 
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it is sufficient to make it the court’s power and duty 
to direet that even one of the grounds stated in, or 
reasonably to be implied from, the motion is good; 


they need not all be.*8 


On default, a court may direct a verdict for par- 
ticular damages upon the same grounds as it may 
direct a verdict where the issues are litigated.*® 

[§ 422] b. Variance; Departure. 
dictions, where there is a material variance, the court 
should dismiss the complaint and may not properly 
Elsewhere, in some cases, where 
the variance is properly brought to the court’s at- 
tention, it may serve as a ground for direction.*? 
Of course, unless there is an actual variance®? of a 
material character,®* variance cannot successfully 
be urged as a ground for direction; moreover, at 
least in some jurisdictions, in order to operate thus 


direct a verdict.®°° 


the variance must be of such a 


have prejudiced the movant>* or to have misled 
However, where there is a sufficient vari- 


him.®° 


TRIAL 


In some juris- 


Departure. 


verdict.®1 


character as to 


ance, sufficiently stated and specified in the motion,°® 


Crissman v. Erie R. Co., 107 N.Y.S. 
827. 123 App.Div. 61. ; 

F 48. Casey-Hedges Co. v. Oliphant, 
SUSUR. 686,143? CiCLAL 158- 

49. Gadsden v. Home Fertilizer & 
Chemical Co., 72 S.E. 15, 89 S.C. 488. 

50. Findley v. Central of Georgia 
Ry. Co., 66 S.E. 485, 7 Ga.App. 180; 
Gallaudet v. Kellogg, 31 N.E. 337, 133 
NAY 6780 é 

51. See cases passim 
section. 

52. 'i Birmingham. R. -ete., Co. \v. 
Enslen, 39 So. 74, 144 Ala. 343; Smith 
v. Whitman, 150 A. 856, 159 Md. 478. 

{a] Variance only as to amended 
count.—Affirmative charge is not jus- 
tified on the ground of variance where 
the question of variance relates to 
only one of several counts, added by 
way of amendment, and has no refer- 
ence to the first count, which remains 
as in the original complaint, and the 
affirmative charge given is not direct- 
ed as to any particular count. Al- 
Jumns v. Allumns, 94 So. 296, 208 Ala. 
369. 

{b] Where evidence supports con- 
flicting’ views, under one of which 
there is no variance, under the other 
of which there is a material variance, 
a verdict may not be directed on the 
ground of variance. Layton v. Ogono- 
ski, 256 I1l.App. 461. 

53. Nelson v. Jadrijevics, 59 F. 
(2d) 25; Reliance Ins. Co. v. Wilson, 
15 S.W.(2d) 464, 228 Ky. 708; Louis- 
ville, etce., R. Co. v. Long, 189 S.W. 
435, 172 Ky. 426; Levy v. Israelite 
House of David, 185 N.W. 750, 216 
Mich. 373. 

[al Where variance goes only to 
matter of surplusage, it affords no 
ground for direction. Fitzsimons v. 
Richardson, ete., Co., 84 A. 811, 86 
Wat, 229% 

54. Wasley v. Dryden, 212 P. 491, 
66 Mont. 17. See Nelson vy. Jadri- 
jevics, 59 F.(2d) 25 (where the rule 
is recognized as applicable under 
Canal Zone Code Civ. Proc. § 102). 
And see case infra this note. 

[a] Necessity for affidavit of 
prejudice.—A mere motion for verdict 
on the ground of variance is insuffi- 
cient to raise the question of vari- 
ance, proof by affidavit that the de- 
parture has misled the adverse party 
to his prejudice being necessary, un- 
der Rev. St. (1909) § 1846. Klene v. 
Campbell, (Mo.App.) 213 S.W. 520. 

55. Platz v. McKean Tp., 36 A. 136, 
178. Pa. 601. 

56. Sufficiency of statement to 
raise question of variance see cases 
infra § 424 note 93. 

57. Buckley v. Mandel Bros., 164 
INSEL 657% 233:3> Dll. 1868s Martin’ ! v: 
Wheeler, 11 S.W.(2d) 961, 226 Ky. 


infra this 


Eons 


834; Cincinnati, etc., R. Co. v. Hans- 

190 S.W.. 690,° 173. Ky. 126; 
Schaeffer v. Illinois Cent. R. Co., 189 
S.W. 237, 172 Ky. 337; Consumers’ 
Grain Co. v. Wm. lLindeke Roller 
Mills, 190 N.W. 65, 153 Minn. 231. See 
G. L. Miller & Co. v. Carmichael-Mc- 
Calley Co., 109 So, 198, 91 Fla. 1071 
(recognizing the rule). 

58. Ala.—Pratt Consol. Coal Co. v. 
Short, 68 So. 63, 191 Ala. 378; Ten- 
nessee Coal, etc., Co. v. George, 49 
So. 681, 161 Ala. 421; Touart v. Yellow 
aes Lumber Co., 29 So. 4, 128 Ala. 


Fla—G. L. Miller & Co. v. Car- 
michael-McCalley Co., 109 So. 198, 91 


Fla. 1071; Dawes v. Robinson, 107 So. 
340, 91 Fla. 99. See Aspinwall v. 
Gleason, 122 So. 270, 97 Fla. 869; 


Gravette v. Turner, 81 So. 476, 77 Fla. 
311 (both to the same effect). 

Idaho.—Haner v. Northern Pac. 
RCo; 62 Pa 1028" iy Ldanor 30d. 

Ill.— Smith v. Kewanee Light & 
Power Co., 196 Ill.App. 118. 

Ky.—Louisvile & N. R. Co. v. 
Spee Adm/’r, 232 S.W. 60, 192 Ky. 
64. 

Mo.—Sunderland v. Hackney Mfg. 
Co.,. 181 S.W. 1192,.192\ Mo.App. 287; 
Ransom v. Union Depot Co., 126 S.W. 
785, 142 Mo.App. 361. 

Mont.—Russell vy. Sunburst Refin- 
ing Co., 272 P. 998, 838 Mont. 452. 
an aeer Tt eae v. Rosa, 93 Pa.Super. 

Tex.—Grayson v. Hays, (Civ.App.) 
295 S.W. 289. 

See Young v. Southern Pacific Co., 
278 P. 200, 34 N.M. 92 (to the same 
effect). 

And see cases supra note 57; 
infra this note. 

[a] Reason for rule.—If material 
variance exists between all the proof 
and each count of the pleading, there 
is an entire absence of proof material 
to sustain a verdict upon such plead- 
ing. Smith v. Kewanee Light, etce., 
Co., 196 Til.App. 118. 

[b] Application.—Thus it has 
been held that, where plaintiff pleads 
a cause of action under a state work- 
men’s compensation act, and the proof 
shows, if any, one under the federal 
Employers’ Liability Act, it has been 
held that the variance is sufficient 
ground for the direction of a verdict. 
Cincinnati N, Oe) TP. Ry Oo 
Hansford, 190 S.W. 690, 173 Ky. 126; 
Schaeffer v. Illinois Cent. R. Co., 189 
S.W. 237, 172 Ky. 337; Cimcinnati, N. 
O. & T. P. Ry. Co. v. Tucker, 181 S.W. 
940, 168 Ky. 144; Moliter v. Wabash 
R. Co., 168 S.W. 250, 180 Mo.App. 84. 
But see Cleveland, C., C. & St. L. Ry. 
Co. v. Ropp, 129 N.E. 475, 190 Ind. 
115 (holding that the fact that plain- 


and 
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and where the adverse party, thus apprised, fails or 
refuses to amend to make the pleadings and the 
proof conform,®’ the variance constitutes a ground 
upon which to direct verdict.°® 
authority, however, it is discretionary with the court 
whether to sustain a motion grounded on variance 
or to permit an amendment of the pleadings to con- 
form with the proof,°® particularly where both par- 
ties ignore the variance during the trial.®° 

Where suit was brought and prosecut- 
ed on a certain theory, but, after the conclusion of 
the testimony, counsel stated that plaintiff was su- 
ing on a different theory, there was a departure, 
which constituted a ground for the direction of a 


According to some 


[§ 423] c. Invalid or Defective Pleadings. A mo- 
tion to direct is not designed to fulfill the function 
of a demurrer to the pleadings®* and so has fre- 
quently been said not to involve or question the 
sufficiency of the pleadings,*? at least where no refer- 


tiff railroad employee intended to rely 
on the State Employers’ Liability Act, 
while defendant thought the case 
came under the federal act, does not 
present a question to be determined 
on motion for directed verdict; but 
the court should instruct the jury un- 


der whichever act the evidence 
brought the case). 
[ec] Establishment of different 


probable right of action, unlike the 
one constituting the basis of the 
pleading, is insufficient to prevent di- 
rection, where grounded on variance. 
Haner v. Northern Pac. R. Co., 62 
P. 1028, 7 Idaho 305; Consumers’ 
Grain Co. v. Wm. Lindeke Roller 
Mills, 190 N.W. 65, 153 Minn. 231. 

{d] Movant’s statement in argu- 
ment on motion for directed verdict 
based on variance that the adverse 
party could not recover even if such 
and such facts were true did not fur- 
nish any proof of those facts for the 
adverse party. Anderson vy. Chicago, 
RAINS Bo Ry Cos 243 MMeAppecour 

[e] Evidence must have been ob- 
jected to for failure to conform to 
pleadings, however, it has been held, 
in order for the rule to apply, and if it 
has been let in without objection, the 
motion may not be grounded on vari- 
rua Hoobler v. Voelpel, 246 Ill.App. 

59. Kauffman v. Schauer, 169 N.E. 
566, 121 Ohio St. 478. See Fitzsimons 
v. Richardson, ete., Co., 84 A. 811, 86 
Vt. 229 (holding that a “pro forma” 
direction of verdict does not relate to 
a ground of variance, alleged where 
the variance is not one “affecting the 
right of the matter,’ for in dealing 
with such variance the court has dis- 
cretionary power and such power can- 
not be exercised “pro forma’’). 

60. Kauffman v. Schauer, 169 N.E. 
566, 121 Ohio St. 478. 

61. Peterson, Shirley & Gunther v. 
Western Equipment Co., 269 P. 900, 
84 Colo. 298. 

62. Ridley v. Portland Taxicab Co., 
177 PB. 429, 90 Or. 529. 

63. Ariz.—Lazear yv. Pendergrass, 
4 P.(2d) 386; Kroeger v. Twin Buttes 
R. Co, 12%) Ps 735,0737,.14: Anizs (269, 
Ann.Cas.1914A 1289 [aff 114 P. 553, 13 
ane 348, Ann.Cas.1913E 1229, and cit 

ye]. 

Ill.—McDermott v. Burke, 100 N.E. 
168, 256 Ill. 401 [aff 170 Il. App. 415]; 
Richardson v. Moore, 254 Ill.App. 511; 
Smith v. Redman, 244 Ill.App. 434. 

N.M.—lLane v. Mayer, 262 P. 182, 33 
N.M. 28. 

N.D.—Thompson v. Smith, 178 N.w. 
430, 45 N.D. 479. | 

Okl.—Jones v. Citizens’ State Bank, 
135, P. 373,'39 Okl. 393 

Or.—Dodson vy. City of Bend, 242 P, 


4 For later cases, deveiopments and changes in the law see Annotations, same title and section number, | 


ae a ee 


§ 423] 


ence is made in the motion to the pleadings.*4 Ac- 
cording to some authority, the insufficiency of the 
pleadings affords no ground for the direction of 
Elsewhere the rule has been subjected 
to various modifications and qualifications, not alto- 
gether uniform in statement. Thus the rule in some 
jurisdictions is that, while the insufficiency of the 
pleading is no ground for a direction where the de- 
fects are such as might be cured by amendment,®* 
it is otherwise where they are so fatal that not 
only is no cause of action or defense stated, but, 


verdict.®® 


821, 822, 117 Or. 231; Ridley v. Port- 
Log LaSICAy ACO wade. LeO no OR OX, 
Wis.—Thoe v. Chicago, etc., R. Co., 
“Teche 407, 181 Wis. 456, 29 A.L.R. 
And see cases passim 
section. 

“A motion for a directed verdict 
ealls in question the evidence and not 
the pleading.” Dodson y. City of 
Bend, supra. 

{a] In Kentucky, however, it is 
held that a request far peremptory 
instructions tests the sufficiency of 
the pleadings as well as that of the 
proof. Leslie County v. Hart, 22 S. 
W.(2d) 278, 232 Ky. 24; Utterback’s 
Adm’r v. Quick, 19 S.W.(2d) 980, 230 
Ky. 333; Dysart v. Dawkins Log & 
Mill Co., 300 S.W. 906, 222. Ky. 415; 
Horton v. Louisville & N. R. Co., 250 
SV OSs, dod Ky, 209, 

[b] Defendant’s motion does not 
raise the question of the legal suffi- 
ciency of the complaint, declaration, 
or petition. Alexander v. Brewerton 
Coal Co., 258 Ill.App. 281. 

[ec] Plaintiff’s motion (1) does not 
question the sufficiency of the plea or 
answer (Jones v. Citizens’ State Bank, 
135 PP. 873, 39 Ok. (393) ,\ (2) and (the 
effect of a failure to verify such 
pleading, as required by statute, is 
not presented thereby (Jones v. Citi- 
zens’ State Bank, supra). 

[d] Previous error in overruling 
demurrer to pleading is not a ground 
for the direction of a verdict. Federal 
Automobile Ins. Assoc. v. Meyers, 119 
So. 230, 218 Ala. 520. 

64. Standard Motor Co. v. Shockey, 
114 A. 869, 1389 Md. 127; Richardson 
- v. Milburn, 11 Md. 340. 

65. Morris y. Bradley, 128 N.W. 
118, 20 N.D. 646. See Greenwood Cot- 
ton Mill v. Tolbert, 89 S.E. 6538, 105 
S.C. 273, Ann.Cas.1917C 338 (holding 
that, if a complaint doeg not contain 
allegations sufficient to constitute a 
cause of action, the proper remedy is 
by demurrer, and not by motion to di- 
rect a verdict). 

[a] Answer.—It has been held 
that a motion to direct for plaintiff 
may not be based upon the insuffi- 
ciency of allegations of any matter in 
the answer. Prairie Flour Mill Co. v. 
Farmers’ Elevator Co., 261 P. 673, 45 
Idaho 229. 

66. - Cahill v. Illinois Cent. R. Co., 
115 N.W. 216, 137 Iowa 577; Wrought 
Iron Bridge Co. v. Green, 5 N.W. 770, 
53 Iowa 562; Emmons v. Southern 
Pac. Co., 191 P. 333, 97 Or. 263; Ridley 
v. Portland ‘Taxicab Co.,'177 P.: 429, 
431, 90 Or. 529. And see cases infra 
this note. 

“Tt must be remembered that a 
judgment on a directed verdict con- 
cludes the controversy; and hence, 
if it is permissible to direct a verdict 
for a defendant merely because the 
complaint has omitted some material 
allegation, which can be supplied by 
an amendment; and in despite of the 
fact that the plaintiff has offered evi- 
dence which would be sufficient to 
support a verdict for him, if accom- 
panied by a good instead of a bad 
complaint, it’ would result in defeat- 
ing the purpose of amendments, and 
frequently would end in the complete 
denial of a right by the simple, but 
indefensible, act of closing the doors 


infra this 


TRIAL 


to the truth.” Ridley v. Portland 
Taxicab Co., supra. 

[a] Reason for rule.—The adverse 
party is entitled to have the objection 
raised in such manner that he may 
eure the defect in his pleading. Ca- 
hill y. Illinois Cent. R. Co., 115 N.W. 
216, 137 Iowa 577. 

[b] MTlustration. — A contention 
that a directed verdict for defendant 
in an action for breach of contract re- 
sulting in unliquidated damages was 
proper, since the declaration charged 
that defendant, because of defendant’s 
alleged nonperformance, was “indebt- 
ed’ to plaintiff, instead of charging 
that plaintiff was “damaged” by such 
nonperformance, was without merit, 
as the infirmity, if such, could be 
eured, before or after the verdict, by 
an amendment conforming the plead- 
ings to the proof. Howell v. McNeil 
& Higgins Co., 285 F. 873. 

67. Austin Western Co. v. Weaver 
To, | ba NAW. 289 - Loo Lowa, 09's 
Brown v. Cunningham, 48 N.W. 1042, 
82 Towa 612; 12°°L:.R.A. 5833, Seaton 
v. Hinneman, 50 Iowa 395. See Rid- 
ley Waeeortiand Naxicab ry Co, Lad. Pe: 
429, 90 Or. 529 (recognizing the rule). 

68. Ala.—Federal Automobile Ins. 
Assoc. v. Meyers, 119 So. 230, 218 Ala. 
520. 

Ill.—Laughlin v. North America 
Benefit Corporation, 244 Ill.App. 391. 

Kan.—Ft. Scott Coal, etc., Co. v. 
Sweeney, 15 Kan. 244. 

Ky.—Russell Lumber & Supply Co. 
v. Grooms, 21 S.W.(2d) 8385, 231 Ky. 
544. See White v. Louisville, etc, R. 
Co., 22 S.W. 219, 15 Ky.L. 49 (holding 
a direction proper where the answer 
stated a good defense and the reply 
did not deny the facts therein al- 
leged). 

Mo.—Stephens v. Koken Barber 
Supply Co., 67 Mo.App. 587. 


Neb.—Hrabak v. Dodge, 87 N.W. 
358, 62 Neb. 591. 
N.M.—Lane v. Mayer, 262 P. 182, 


33 N.M. 28. 

Ohio.—Bozzelli v. Ohio Industrial 
Comm’n, 171 N.E. 108, 122 Ohio St. 
201. 

Tex.—C. Flanagan & Sons v. Carken, 
(Civ.App.) 11 S.W.(2d) 392 [foll 
Flanagan v. Galey, (Civ.App.) 138 S. 
W.(2d) 1118]. 

See Craig Milling Co. v. Cromer, 
67 S.E. 289, 85 S.C. 350 (holding a 
direction for plaintiff proper where 
he proves his case by uncontradicted 
evidence and the answer in fact sets 
up no defense). 

fa] Reason for rule.—If a com- 
plaint contains no substantial cause 
of action, it will not support a judg- 
ment, and to give the affirmative 
charge for defendant based on other 
matters will not injuriously affect 
plaintiff and is proper. Wederal Auto- 
mobile Ins. Ass’n v. Meyers, 119 So. 
230, 218 Ala. 520. . 

[b] Similar rule.—A motion for a 
directed verdict on the ground that a 
pleading is insufficient should not be 
granted unless an. essential averment 
has been omitted from the pleading 
and thereby the adverse party has 
been misled to his prejudice, and then 
only if the movant has not supplied 
the necessary facts by his own evi- 
dence, but if such conditions concur, 
the motion may be granted if deferd- 
ant has throughout made timely 
proper objections to the pleadings. 
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upon the evidence introduced in support of the plead- 
ing, none could be alleged or no amendment made 
which would validate the pleading.*? 
what similar rule in others, where plaintiff fails to 
state a cause of action or defendant fails to state a 
defense, the invalidity of the pleading constitutes 
a ground for the direction of a verdict;®® but if 
a good cause of action or defense is stated, even 
though defectively, the defects in the pleading do 
not so operate,®® as, for instance, where the plead- 
ing is not subject to a general demurrer’® or is suffi- 


Under a some- 


Armstrong vy. Billings, 283 P. 226, 86 
Mont. 228. 

[c] Effect of consolidation of cas- 
es.—Even if complaint in one of three 
cases, involving the same law and 
facts and between the same parties, 
fails to state a cause of action, de- 
fendant is not on this ground, after 
the cases have been consolidated, 
whereby the counts in the other cases, 
which are unquestioned, have become 
part of the consolidated case, entitled 
to the general charge, instructing a 
finding against plaintiff as to the en- 
tire case. Richardson v. Stinson, 100 
So. 209, 211 Ala.°254. 

[d] Splitting causes of action.— 
(1) Where the evidence shows that 
a partial recovery on plaintiff’s de- 
mand has been had in a previous suit, 
a motion to direct may be based upon 
the splitting of the cause of action 
(Peper Automobile Co. v. St. Louis 
Union Trust Co., (Mo. App.) 187 S.W. 
109); (2) but where it appears that 
there are two suits pending, or that 
the instant suit is fora part only of a 
Single. claim, and no recovery has 
been had upon the remainder, the 
splitting of the cause of action is not 
ground for a motion to direct, since 
plaintiff may elect to sue upon only 
so much of the claim as he chooses, 
and the objection to splitting the 
cause of action can be availed of only 
when a further recovery is sought 
after a partial recovery had (General 
Electrical Engineering Co. v. Brumm, 
188 N.W. 500, 218 Mich. 571). 

69. Federal Automobile Ins. Ass’n 
v. Meyers, 119 So. 230, 218 Ala: 520; 
Stamper v. Hammond Packing Co., 
(Mo.App.) 180 S.W. 1074. See John- 
son v. Chicago & A. R. Co., 202 Ill. 
App. 369. 

[a] Erroneous designation of 
plaintiff.—Although a suit by a minor 
by his next friend should be brought 
in the name of the minor by a desig- 
nated next friend, the fact that the 
complaint designates plaintiff as 
“Mrs. P., next friend of” the minor, 
is no ground for a direction for de- 
fendant, as the defect is amendable 
and should be called to plaintiff’s at- 
tention at a time when the amend- 
ment may be made. Southern Ry. Co. 
v. Penny, 114 So. 15, 22 Ala.App. 199. 

[b] Failure to allege actual dam- 
ages.—Where count in action for as- 
sault and battery, false imprisonment, 
and malicious prosecution alleged 
damages in no amount, but alleged 
sufficient to justify assessment of 
nominal damages, there was no error 
in refusing defendant’s general af- 
firmative charge. Allen vy. Bannister, 
97 So. 820, 210 Ala. 264. ; 

[ec] Inconsistency in counts in .ae 
pleading, and in the averments with- 
in a count, has been held not. to con- 
stitute a ground for direction of .a 
verdict generally or upon the particu- 
lar count or counts affected. Layton 
v. Ogonoski, 256 Ill.App. 461; Me- 
Quade v. St. Louis & Suburban Ry. 
Co., 98 S.W. 552, 200. Mo. 150. 

{[d] Misnaming .cause of action, 
and calling it an action in tort, when 
in reality it is not such, affords no 
basis for a direction. Berkley ‘v. 
Burlington Cadillac Co., 122 A. 665, 97 
Vt. 260. 

70. Western Medical Arts Bldg. 
Corporation v. Bryan, (Tex.Civ.App:) 
5 S.W.(2d) 862. : 
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cient to sustain a judgment on default.7+ 
ing which is demurrable is, it has been held, grounds 
It has, for instance, been 
held a ground for direction of a verdict that plain- 
tiff has failed to allege the existence of a notice, or 
some like circumstance, which is a condition pre- 
cedent to the existence of any liability;7* so, it has 
been held, where the plea sets up an illegal defense," 
or where the petition shows on its face that defend- 
ant is not a legal entity’® or that the action is pre- 
maturely brought,’® it affords a basis for a motion 
to direct, although, as to the latter proposition, there 
is other authority to the contrary.*? 
a pleading is vague, indefinite, or uncertain is never 
Erroneous allowance of an 
amendment furnishes no ground upon which a ver- 
Although there is some au- 
thority tending to the contrary,®® it has been held 
in a number of jurisdictions that, for defects in 
the pleading of whatever kind to afford a basis for 
the direction of a verdict, the movant must there- 


for a motion to direct.72 


ground for direction.7® 


dict may be directed.7® 


71. Federal Automobile Ins. As- 
eos. v. Meyers, 119 So. 230, 218 Ala. 
520. 

72. Weinberg v. Schaller, 171 N.E. 
846, 34 Ohio App. 464. 

73, Simerson y. St. Louis & S. F. 
BRiCo:, 173... 612,97 C:C. A. 618; Den= 
ver & R. G. R.. Co, v. Wagner, 167 F. 
75, 92 C.C.A. 527; Ouimette v. City 
of Chicago, 90 N.E. 300, 242 Ill. 501. 
See McQuaid v. City of Warsaw, 201 
Ill.App. 136. 

74. Parcel Delivery Co. v. Amer- 
ican Oil Pump & Tank Co., 104 S.H. 
27, 25 Ga.App. 659. 

75. Austin Western Co. v. Weaver 
Tp., 114 N.W. 189, 136 Iowa 709. 

76 Seaton vy. Hinneman, 50 Iowa 
395. 

77. Leonard v. People’s Tobacco 
Warehouse Co., 122 S.E. 678, 128 S.C. 
155. 

78. Rasco v. Jefferson, 38 So. 246, 
142 Ala. 705; Heil v. Proctor, 12 Ohio 
App. 35. 

79. McCormick vy. Badham, 67 So. 
609, 191 Ala. 339, 

60. Bozzelli v. Industrial Commis- 
sion of Ohio, 171 N.E. 108, 122 Ohio 
St. 201; Weinberg v. Schaller, 171 N. 
BH. 346, 34 OhioApp. 464. 

81. Conrad v. Wheelock, 24 F.(2d) 
996; Johnson v. Marshall, 241 Ill. 
80. Bury ‘Vv. st. Louis, 12) Mio. 
Hart v. Martin, (Tex.Civ.App.) 
299 S.W. 520. See Casey v. Deinet, 
192 Ill.App. 252; Sell v. Fisk, 191 111. 
App. 194. 

[a] Where demurrer abandoned 
or overruled.mWhere a general de- 
murrer to the complaint is abandon- 
ed or overruled, the trial court may 
not instruct a verdict for defendants 
on the ground of any imperfection in 
the. complaint, thus cutting off plain- 
tiff’s right to amend. Cheek v. Nich- 
olson, (Tex.Civ.App.) 133 S.W. 707. 

€2. Pugaczewska v. Maszko, (Md.) 
163 A. 205; Standard Motor Co. v. 
Shockey, 114 A. 869, 189 Md. 127; 
Ideal Leather Goods Co. v. Hastern 
S. S. Corporation, 107 N.E. 525, 220 
Mass. 1338. See Romaine v. New 
York, etc, R. Co., 86 N.Y.S. 248, 91 
Apn.Div. 1 [aff 73 N.E. 1131, 181 N.Y. 
523] (direction on ground of ‘no 
cause of action’? involves insufficien- 
cy of evidence and not insufficiency 
of the pleadings). 

Sufficiency of specification of defect 
in, pleading see infra § 424 text and 


note 94. 

83. Loftis v. Clay, 139 S.E. 668, 
164 Ga. 845; Burks v. Lasseter, 91 
S.E. 36, 146 Ga. 261; Browning v. 
Farmers’ Bank, 165 S.B. 130, 45 Ga. 
App. 469; Fuller v. J. R. Watkins Co., 
143 S.E. 510, 38 Ga.App. 172; Pierce v. 
Jones, 137 S.E. 296, 36 Ga.App. 561; 
Guthrie v. Rowan, 131 S.E. 93, 34 Ga. 


TRIAL 


A plead- 


ate methods.®! 


The fact that 


informal.®* 
contrary,®> in a 


App. 671; Hinson v. Mutual Fertili- 
zer Co., 91 S.E. 241, 19 Ga.App. 121; 
Nicholson v. Robinson, (Ga.App.) 87 
S.E. 602; Sloan Commission Co. v. 
Fry, 95 N.W. 862, 4 Neb.(Unoff.) 647. 

fa] triking all provable parts of 
pleading.—Where all of the answer 
is properly stricken, except a plea of 
an affirmative defense, which is~not 
supported by evidence, a verdict for 
plaintiff is properly directed. Nie- 
meyer v. Dougan, 119 S.B. 544, 31 Ga. 


App. 99. 

{b] Lack of verification of mov- 
ant’s pleadings does not affect. the 
court’s power to direct for him, after 
pr perly striking the adverse party’s 
pleadings. Loftis v. Clay, 139 S.E. 
668, 164 Ga. 845. 

{c] Where pleading is improperly 
stricken, however, the taking of such 
action and the failure to supply any 
other pleading is not a ground for 
the direction of a verdict. Glass v. 
Allen, 80 S.E. 284, 141 Ga. 30; Pray v. 
Pace, 85 S.E. 452, 16 Ga.App. 389. 

84. Bartalott Vv. International 
Bank, 9 N.B. 898, 119 Ill. 259. 

{a] Usual method has been said 
to be to present to the court a re- 
quested instruction and ask that it be 
given. Bartalott v. International 
Bank, 9 N.E. 898, 119 Ill. 259. 

85. Wallner v. Chicago Consol. 
Traction Cos, (91 N.BY 10538, 245) Tl: 
148; Taylor v. Southerland, 104 S.W. 
874, 7 Ind.T. 666; Covington County 
v. Morris, 84 So. 462, 122 Miss. 495. 
See Schwanekamp v. Modern Wood- 
men of America, 120 P. 806, 44 Mont. 
526 (holding that “it was of little 
importance” whether any grounds 
were specified for a motion styled a 
“motion for judgment” but treated as 
in the nature of a motion to direct). 

[a] Better practice, however, is to 
state the reasons relied on. Taylor 
a gyre 104 S.W. 874, 7 Ind.T. 


86. U.S.—Wharton y. 4tna L. Ins. 
Co., 48 F.(2d) 37 [cert den 52 S.Ct. 9, 
284 U.S. 621, 76 L.Ed. 529]; Falvey v. 
Coats, 47 F.(2d) 856; Public Utilities 
Corp. v. McNaughton, 39 F.(2d) 7. 

Colo.—Southern Surety Co. v. Peter- 
son, 281 P. 746, 86 Colo. 350. 

Md.—Washington City, ete, Ry. v. 
Clark, 97 A. 996, 128 Md. 281. 


Mo.—English v. Sahlender, (App.) 
47 S.W.(2da) 160. 
N.Y.—People v. Folks,, 85 N.Y.S. 


1100, 89 App.Div. 171. See Gerding 
v. Haskin, 36 N.E 601, 141 N.Y. 514 
(recognizing rule). 

Or.—Clackamas Adjustment Co. v. 
Hight, 267 P. 523, 125 Or. 348; Berg- 
Boa Oregon City, 240 P. 225, 116 

res : 

S.C.—Norman y. Stevenson Thea- 
tres, 156) S.E) 357,., 159 iS:C. 191; 
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tofore have made timely proper objection to the 
pleading involved by demurrer or other appropri- 
Moreover, in order for a defect in 
pleading to serve as the foundation for a directed 
verdict, the motion must rely upon the invalidity of 
the pleading, and a mere general. motion, or one 
addressed to the evidence, affords no basis for a 
direction relating to the pleadings.*? 

Where pleading stricken. 
some essential element thereof upon which the 
validity of the whole depends, is properly stricken, 
and no other or further pleading is filed by the 
pleader, verdict may, upon that ground, properly 
be directed against him. 

[§ 424] 7. Form and Requisites of Motion. 
motion or request for a directed verdict is usually 
While there is some authority to the 


Where a pleading, or 


A 


number of jurisdictions it is held 


that a motion for a directed verdict, to be fully 
valid as such, must state specifically the grounds on 
which it is based,®® and that a general motion stat- 


$.D.—Yeager v. South Dakota Cent. 


Ryn Cos, 140 N.W.. 69050315 S: De v3 04 
Minder, ete., Land Co. v. Brustuen, 
140 N-W. 251, 31 S.D. 211; -Nichols 


& Shepard Co. v. Marshall, 132 N.W. 
791, 28 S.D. 182; Goldberg v. Sisseton 
Loan & Title Co., 123 N.W. 266, 24 S. 
D. 49, 140 Am.S.R. 775; Howie v. 
Bratrud, 86 N.W. 747, 14 S.D. 648; 
Tanderup v. Hansen, 66 N.W. 1073, 
SAS Tio uos 

Utah.—Graham v. Ogden Union Ry. 
& Depot Co., 6 P.(2d) 465; Kytka v. 
Weber County, 160 P. 111, 48 Utah 
421; Smalley v. Rio Grande Western 
R- Co. 98 Pi 31184" Utah 423" foverr 
Owens v. San Pedro, etc., R. Co., 89 P. 
825, 32 Utah 208]. 

Vt.—Stoddard v. North Troy, 150 
A. 148, 102 Vt. 462; Saliba v. New 
York Cent. R. Co., 144 A. 194, 101 
Vt. 427; Grapes v. Willoughby, 108 
A. 421, 93 Vt. 458; De Nottbeck v. 
Chapman, 108 A. 338. 93 Vt. 878; 
Castonguay v. Grand Trunk Ry., 100 
A. 908, 91 Vt. 371 f[overr French v. 
Grands Trunk SRiti Con. 9) Sep Acuites made 
Vt. 441]; Spencer v. Potter’s Estate, 
80 A. 821, 85 Vt. 1; Bickford v. Trav- 
elers) “Ins. ‘€o.,433> Aty230. 67) 2Vibes 4 eee 
See Chase Nat. Bank v. Healy, 156 A. 
396, 103 Vt. 495 (recognizing rule). 

And see cases infra notes 87-91. 

“A motion for a directed verdict 
should specifically state the grounds 
upon which it is urged. It was due 
to the lower court that its attention 
be specifically called to the grounds 
upon which the motion was based; 
it was due to opposing counsel so 
that they may have an opportunity, 
either intelligently to oppose the mo- 
tion and ask to reopen the case tor 
the introduction of further testimony, 
or for leave to amend the pleadings 
or to move for a nonsuit; it was due 
to the appellate court so as to enable 
that court to see whether or not thé 
grounds urged were the same as 
those presented to the trial court. 
Where a motion for a directed verdict 
failing to state the grounds upon 
which it is based, is denied, it is un- 
fair to the trial court and to the ap- 
pellate court; but where it is grant- 
ed, it is unfair to the party against 
whom it is’ granted.” Falvey v. 
Coats, 47 F.(2d) 856, 857. 

[a] Reason for rule.—It is due to 
the court and the opposing counsel 
that their attention should be called 
to the precise defect in the evidence, 
or the omission of evidence, that the 
party claims entitle him to the direc- 
tion of the verdict; it is due to the 
court to enable it to pass understand- 
ingly on the motion, and it is due to 
counsel that he may, if possible, sup- 
ply the defective or omitted evidence 
if permitted to do so by the court. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 424] 


ing no grounds is not sufficient;§7 in some cases, 
however, a qualification of this rule has been recog- 
~nized to the effect that, if the grounds for direc- 
tion are otherwise sufficiently made manifest in 
proper time, a failure to state them in the motion 
It is not neces- 
sary to state reasons or arguments for the grounds 
alleged and it should not be done;%® if the grounds 
are sufficiently specified to eall attention to the par- 
ticular defects urged and the question of law on 
which the case is to be taken from the jury, that 
is sufficient ;°° but the grounds must be stated so 
clearly and definitely as to direct the attention of 
the court and opposing counsel to the point on which 


is not indispensably requisite.’® 


Tanderup v. Hansen, 66 N.W. 1073, 8 
SsDivs tos 

{b] Basis of rule.—(1) This re- 
quirement is for the purpose of ap- 
prising the adverse party of the par- 
ticulars wherein it is claimed his 
proof is defective, so that he may 
supply it if he is able to do so and 
prevent the expense and necessity of 
a retrial. Graham v. Ogden Union 
Riiretc, “Co,  CUtah) $6 “P.(2d)- 465, 
(2) Ct. Rules, rule 26 (97 Pac. x), 
providing that, when the alleged error 
is on the ground of the insufficiency 
of the evidence to sustain or justify 
the verdict, the particulars shall be 
specified, is applicable to the appel- 
jJate court, and has no application to 
the rule of practice requiring the par- 
ty moving for directed verdict to 
point out the insufficiency of the evi- 
dence. Hansen v. Oregon Short Line 
Re Cojels Sek. 85205 Utah 577) 

[ec] Motion based on defect in for- 
mal proof.—A motion for the direc- 
tion of a verdict cannot be sustained 
on account of a defect in a formal 
proof which might have been obvi- 
ated, unless the motion points out 
specifically the defect. Ramsay. v. 
Miller, 95 N.E. 35, 202 N.Y. 72. 

87. Williams Bros. v. Heinemann, 
51 F.(2d) 1049; Wharton v. 4tna L. 
Ins. Co., 48 F.(2d) 37 [eert den 52 S. 
Ct 9): 284- US, 621, 76° bid. (529); 
Public Utilities Corporation of Ar- 
kansas v. McNaughton, 39 F.(2d) 7; 
George A. Fuller Co. v. McCloskey, 
35 App.D.C. 595 [aff 33 S.Ct. 471, 228 
U.S. 194, 57 L.Ed. 795]; Washington 
City, ete, Ry. v. Clark, 97 A. 996, 128 
Md. 281; Hansen v. Oregon Short 
Line Re Co:; 188 °P: 852, bo eU tah 577. 

88. Standard Oil Co. v. Noakes, 59 
F.(2d) 897; Smalley v. Rio Grande 
Western R. Co., 98 P. 311, 34 Utah 423. 

[a] Illustrations.—(1) Where the 
evidence disproves all allegations of 
the petition save one, which is the 
only issue remaining, it has been held 
that a motion, although general in 
form, is sufficiently specific. Kirk- 
patrick v. American Creosoting Co., 
37 S.W.¢2d) 996, 225 Mo.App. 774. 
(2) The same is true when there is 
but one issue made by the pleadings. 
Jones v. St. Louis-San Francisco Ry. 
Co., 5 S.W.(2d) 101, 222 Mo.App. 1229; 
State v. Becker, (Mo.App.) 293 S.W. 
783. (3) <A motion by plaintiff for 
a directed verdict, made after the 
overruling of a motion by defendant 
for a verdict for specified grounds, 
need not specify any grounds where 
defendant did not introduce any evi- 


dence. First Nat. Bank of Frederic, 
Wis., v. McIlvaine, 142 N.W. 846, 32 
Spl Dayal 

89. Clackamas Adjustment Co. v. 


Hight, 267 P. 523, 125 Or. 343; Smal- 
ley v. Rio Grande Western R. Co., 
OSs Pesinwo4 Utah 425... see. Potver 
v. Chicago, M. & St. P. Ry. Co., 208 
Ill.App. 363 (to same effect). 

90. Smalley v. Rio Grande West- 
ern R. Co., 98 P. 311, 34 Utah 423. 

fa] Motion held  sufficient.—In- 
ternational Harvester Co. of Amer- 
ica v. Langermann, 262 F. 498; Grand 
Fountain U. O. T. R. v. Murray, 41 A. 
896, 88 Md. 422; Waxham y. Fink, 125 
N.W. 145, 86 Neb. 180, 28 L.R.A.N.S. 
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have failed, the 


instanees stated 
be grounded on 


adverse party’s 


367,.21 Ann.Cas. 301; 
inson, 169 “N.YiS:) 513, 132) App-Div. 
88; Taylor v. White River Valley Ry. 
Coy 13:2 NW. 152, 27 S.D, 528;. Went- 
worth v. Town of Waterbury, 96 A. 
334, 90 Vt. 60. 

91. Southern Surety Co. v. Peter- 
son, 281 P. 746, 86 Colo. 350. And see 
cases infra this note. 

[a] Motion held insufficient.—City 
& Suburban Ry. of Washington v. 
Clark, 97 A. 996, 128 Md. 281; Au- 
burn Shale Brick Co. v. Cowan Bldg. 
Co., 93 A. 443, 125 Md. 221; Bassett 
v. Ocean City, 84 A. 262, 118 Md. 114; 
Acker, etce., Co. v. McGaw, 68 A. 17, 
106 Md. 536; Dallas Federal Reserve 
Bank v. Upton, 285 P. 494, 34 N.M. 
509; Beebe v. Greene, 82 A. 796, 34 
RI. 1715 -Forgard v. Barthold, 205 
N.W. 703, 48 S.D. 648; Fienup v. Gor- 
don, 168 N.W. 32, 40 S.D. 465; Davis 
v. C. & J. Michel Brewing Co., 140 
N.W. 694, 31 S.D. 284; Minder & Jor- 
genson Land Co. y. Brustuen, 140 
N.W. 251, 31 S.D. 211; Howie v. Bra- 
trud, 86 N.W. 747, 14 SD. 648; Tan- 
derup v. Hansen, 66 N.W. 1073, 8 S.D. 
875; Hansen v. Oregon Short Line 
R. Co., 188 P. 852, 55 Utah 577; Smal- 
ley v. Rio Grande Western R. Co., 98 
P. 311, 34 Utah 423; E. L. Stoddard 
& Son v. Village of North Troy, 150 
A. 148, 102 Vt. 462; Saliba v. New 
Yonkt@ent. (RaCon nia “ACg194.5 9 OAV -6. 
427; Castonguay v. Grand Trunk Ry., 
100 A. 908, 91 Vt. 371; Bickford v. 
Pale es Ins. Co., 32 A. 230, 67 Vt. 


92. Gerding v. Haskin, 36 N.E. 601, 
141 N.Y. 514: 

93. See cases infra this note. 

[a] In Alabama (1) under Ct. 
Rules, rule 34, the variance relied on 
must be specifically pointed out (Ai- 
ken v. McMillan, 106 So. 150, 213 Ala. 
494; B. F. Kay & Son v. Alabama Cot- 
ton & Grain Co., 100 So. 863, 211 Ala. 
454; Allen v. Standard Ins. Co., 73 
So. 897, 198 Ala. 522; Myrick v. Car- 
ter, 104 So. 559, 20 Ala.App. 616. See 
Reliance Life Ins. Co. v. Russell, 94 
So. 748, 208 Ala. 559 [holding that a 
special request for a direction is not 
an appropriate method to present the 
matter .of variance, but the sole 
means by which variance can be rais- 
ed is by objection to the evidence]. 
Compare Ferrell v. Ross, 75 So. 466, 
200 Ala. 90 [holding that, while, by 
Ct. Rules, rules 34, 35, the general af- 
firmative charge is to be refused 
when predicated on a variance cur- 
able by amendment, unless the point 
of variance is seasonably and spe- 
cifically called to the court’s atten- 
tion, a variance in designation of 
identity which, although amendable, 
is such that an amendment would have 
gone to the merits, is presented by 
the request for the general affirma- 
tive charge]), (2) and is not pre- 
sented merely by a request for the 
general affirmative charge (Woodmen 
of the World v. Maynor, 96 So. 352, 
209 Ala. 448; West v. Spratling, 86 
So. 32, 204 Ala. 478), (3) or even by 
the mere statement that the general 
charge is requested on the grounds of 
a variance (Carter v. Shugarman, 73 
So. 119, 197 Ala. 577). (4) Prior to 
the adoption of that rule of court, the 


defects in the pleading.®* 
the whole case, grounded on the insufficiency of the 


Boss v. Hutch-. 
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movant relies and afford the adversary an oppor- 
tunity to correct or supply the defect, if possible.°* 
However, it has been held that, where, even had 
the grounds been stated sufficiently, the adverse 
party would still clearly have been unable to supply 
the deficiencies in his case and must necessarily 


absence of a proper statement of 


grounds does not impair the validity of the motion.®” 
The rules stated above have been in a number of 


and applied to motions sought to 
matters of variance®* or on fatal 
Motions at the close of 


evidence, have been held invalid, 


request for the general affirmative 
charge raised the question of vari- 
ance. Ferrell v. Ross, supra; Pratt 
Consol. Coal Co. v. Short, 68 So. 63, 
191 Ala. 378; Adler v. Martin, 59 So. 
597,179 Ala. 97; Tennessee Coal, Iron 
& R. Co. v. George, 49 So. 681, 161 
Ala. 421. 

[b] In Maryland (1) under Code 
Pub, Gen. L. (1924) art 5 § 11, vari- 
ance prayers not specifically pointing 
out wherein the variance relied on 
lies, even though referring to the 
pleadings or calling attention to the 
existence of a variance, have been 
held insufficient. May Co. v. Drury, 
153 A. 61, 160 Md. 143; Weiss v. 
Northern Dredge, etc., Co., 142 A. 253, 
155 Md. 351; General Automobile 
Owners’ Ass’n v. State, 140 A. 48, 154 
Md. 204; Atlas Realty Co. v. Galt, 
V39%> Ali235,) 153" Mads 586, en Dittoenve 
Wolf, 138 A. 331, 153 Md. 449; Kent 
County Com’rs v. Pardee, 134 A. 33, 
151 Md. 68; Askin v. Moulton, 131 A. 
82, 149 Md. 140; Mattare v. Cunning- 
ham, 129 A. 654, 148 Md. 309; Day v. 
Weinstein, 128 A. 897, 148 Md. 104; 
Kahn v. Carl Schoen Silk Corporation, 
128 A. 359, 147 Md. 516, 44 A.L.R. 
285; City of Baltimore v. Terio, 128 
A. 353, 147 Md. 330; Lockerman v. 
Bastern Shore Trust Co., 126 A. 140, 
146 Md. 440; City of Baltimore v. 
State, 126 A. 130, 146 Md. 440; Burrier 
v. Cunningham Piano Co., 108 A. 492, 
135 Md. 135; Auburn Shale Brick Co. 
v. Cowan Bldg. Co., 93 A. 443, 125 Mad. 
221; Conowingo Land Co. v. McGaw, 
93 A. 222,124 Md. 643. (2) Before the 
adoption of the statute, similar mo- 
tions were held sufficient (Neighbors 
v. Leatherman, 82 A. 152, 116 Md. 
484), (3) although even then motions 
making no reference to the plead- 
ings were insufficient to raise the 
matter of variance (Monumental 
Brewing Co. vy. Larrimore, 72 A. 596, 
109 Ma. 682; Leopard v. Chesapeake, 
etc., Canal Co., 1 Gill 222. See Pearre 
v. Smith, 73 A. 141, 110 Md. 531 [mo- 
tion held insufficient]). 

[c] Motion held insufficient.—Zel- 
lers v. White, 70 N.E. 669, 208 Ill. 518, 
100 Am.S.R. 243; Probst Constr. Co. 
Van holeys 46) Nabe 150.) > io Om tldomc tes 
Baum v. Philadelphia, etc., R. Co., 21 
Pa. Dist alos tart ava Martin(dhexe 
Civ.App.) 299 S.W. 520. 

[d] Motion held sufficient.—Re- 
public Iron, etce., Co. v. Lee, 81 N.E. 
411, 227 Ill. 246. 

Variance as ground for motion see 
supra § 422. 

94. See cases infra this note. 

[a] Specification as ground of mo.- 
tion held necessary.—George A. Ful- 
ler Co. v. McCloskey, 35 App.D.C. 595 
[aft 3. S: Ct. 472287 UrSe 194 57a 
Hale 195). 

[b] Motion held sufficient to call 
pleading in question.—Ward v. State, 
TOA LUG) At Mids 528. 

{[c]| Motion held insufficient to 
question pleading.—George A. Fuller 
Co. v. McCloskey, 35 App.D.C. 595 
[aff 33 S.Ct. 471, 228 U.S. 194, 57 L.Ed. 
795]; Prairie State Loan, etc., Assoc. 
v. Gorrie, 47 N.E. 739, 167 Ill. 414 [aff 
64 Ill.App. 325]. 

Invalidity of pleading as ground 
for motion see supra § 423. 
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since the challenge should be to the legal sufficiency 
of the whole evidence in the case to support the con- 
It has been held that in- 
clusion of such a motion among a number of re- 
quests for specific instructions, without notice there- 
of to the opposing party, is not a proper method 
The motion should be clear 
and hence it is the better 
practice that the motion not be complicated with 
statements as to the law;°8 nor should movant in- 
elude as part of the motion a request that the court 
make a special finding of the fact, 
of such a request with the motion destroying the 
In some jurisdictions, by 
virtue of prevailing statutes,t it is essential to the 
that it be made 
written instruc- 


tention of such party.®® 


of making the motion.°® 
and unambiguous ;°7 


validity of the latter.®® 


validity of the motion or request 
in writing,? or accompanied by a 


95. Schnader v. Brooks, 132 A. 381, 
150 Md. 52; Day v. Weinstein, 128 A. 
897, 148 Md. 104; Fidelity & Deposit 
Co. of Maryland v. Panitz, 120 A. 713, 
142 Md. 300; Seidl v. City of Balti- 
more, 104 A. 189, 133 Md. 97; Kenne- 
dy v. Kennedy, 91 A. 759, 124 Md. 38; 
Pennsylvania R. Co. v. Cecil, 73 A. 
820, 111 Md. 288. Compare Gleason 
Ma susiine 2)-Ac1034> 120) Mad .w 37 
(holding that defendant’s prayer that 
on plaintiff's own evidence a circum- 
stance precluding recovery appeared 
was not objectionable as segregating 
the testimony of plaintiff and ignor- 
ing the other testimony in the case, 
but referred to all of plaintiff's evi- 
dence, the word ‘‘own” merely mean- 
ing that plaintiff’s evidence, without 
any aid from defendant’s, established 
such circumstance). 

Rule that court must consider all 
testimony in case see infra § 433 text 
and notes 30-32. ! 

96. Calumet Elec. St. R. Co. v. 
Christenson, 48 N.E. 962, 170 Ill. 3838 
[aff 70 Ill.App. 84]; Potter v. Chica- 
go, etc., R. Co., 208 I1l.App. 363; Met- 
ropolitan Nat. Bank v. Merchants’ 
Nat. Bank, 77 Ill.App. 316 [aff 55 N.E. 
360, 182 Ill. 367, 74 Am.S.R. 180]; 
Ross v. Lambert, 137 N.E. 185, 79 Ind. 
App. 30. And see cases infra this 
note, and infra § 425 note 31. ) 

[a] Thus, where a paper, contain- 
ing a number of requests for affirma- 
tive charges on specific issues, to- 
gether with a requested instruction, 
to return a verdict for the party ask- 
ing the instructions, was handed the 
court at the conclusion of the evi- 
dence, with no notice given the ad- 
verse party, it was held that no mo- 
tion for a directed verdict had been 
In re Easton’s Estate, 5 P.(2d) 
118 Cal.App. 659. 

97. Morgan-Hill Paving Co.’ v. 
Thomas, 134 So. 480, 223 Ala. 88; 
Latham v. Hosch, 233 S.W. 84, 86, 207 
Mo.App. 381. 

“Such withdrawal instruction must 
be clear and unambiguous and leave 
the matters to be withdrawn in no 
doubt nor intermingled with other 


made. 
635, 


matters properly in the case.” lLa- 
tham v. Hosch, supra. 
98. Thomas vy. Carey, 58 P. 1093, 


26 Colo. 485. 

99. Sonnentheil v. Christian Moer- 
lein Brewing Co.,.75 F. 350, 21 C.C.A. 
390 [reh den 76 F. 1006, 21 C.C.A. 390]. 

1. See statutory provisions; and 
cases infra note 2 

2. Thomas v. Cooper, 80 So. 153, 16 
Ala.App. 579; West Chicago St. R. Co. 
v. Foster, 51 N.E. 690, 175 Ill. 396; Cal- 
umet Electric St. R. Co. v. Christen- 
son, 48 N.E. 962, 170 Ill. 383 [aff 70 Ill. 
App. 84]; Swift v. Fue, 47 N.E. 761, 
167 Ill. 443 [aff 66 Ill.App. 651]; We- 
nona Coal Co. v. Holmquist, 38 N.E. 
946, 152 Ill. 581 [aff 51 Ill.App. 507]; 
Variety Mfg. Co. v. Mills Novelty Co., 
TAD ADD. oS (a Chicago retry bx. 
Corry. Brooks: 115 TlApp. "3. Lantz 
v. Atlanta Life Ins. Co., 49 S.W.(2d) 
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the conjunction 


675, 226 Mo.App. 1087; People’s Bank 
of Queen City v. Atna Casualty & 
Surety Co., 40 S.W.(2d) 535, 225 Mo. 
App. 1113; Gee v. Sherman, 293 S.W. 
789, 221 Mo.App. 121; Gallner v. Ad- 
justment, Inspection & Appraisal Co., 
80 Pa.Super. 283. ‘ 

3. Variety Mfg. Co. v. Mills Novel- 
ty Co., 145 Ill.App. 387. 

[a] Oral motions to direct on par- 
ticular counts, although accompanied 
by written request for direction gen- 
erally, have been held insufficient to 
question the several counts. Elgin 
City Banking Co. v. Chicago, etc., R. 
Co., 160 Ill.App. 364. 

4 See cases infra this note. 

[a] In Massachusetts (1) under 
Super. Ct. Rules, rule 44, the form 
used is required to be that of a motion 
in writing, and a request for instruc- 
tions is insufficient. De Furia v. 
Mooney, 182 N.E. 828; White v. Lof- 
tus, 176. .N.E: 1646, 275 Mass. 559): 
Worster v. Perry, 170 N.E. 115, 270 
Mass. 371; Bray v. Hickman, 161 N. 
BH. 612, 263 Mass. 409; Dupuis v. 
Town of Billerica, 157 N.E. 339, -260 
Mass. 210; Patton v. De Viney, 156 
N.E. 33, 259 Mass. 100; Healy ~v. 
O’Riley, 153 N.E. 881, 257 Mass, 413; 
W. A. Webster Co. v. Guaranty Mort- 
gage & Securities Corporation, 153 N. 
BE, 884. 257  Mags..342)" Beriniert NW. 
Pittsfield Coal Gas Co., 153 N.E. 449, 
257 Mass. 188; Floccher v. Sirianni, 
152 N.E. 316, 256 Mass. 210; Altman 
v. Goodman, 150 N.E. 834, 255 Mass. 


41; DeMarco vy. Pease, 149 N.E. 208, 
253 Mass. 499; Carp v. Kaplan, 146 
N.E. 779, 251 Mass. 225. (2) The 


rule is as applicable where a party 
seeks a direction on some of several 
counts or issues as to a ‘general af- 
firmative direction. Bray v. Hick- 
man, 161 N.H. 612, 263 Mass. 409. 
(3) It has been held, however, that 
a request orally to instruct that the 
court “must find for plaintiff’ was 
good, since it touched only on the 
question of liability, and, as both 
damages and liability are requisites 
of a verdict, an instruction with ref- 
erence to one of them only is not a 
motion for directed verdict. Bas- 
combe v. Inferrera, 171 N.E. 435, 271 
Mass. 296. 

5. Erie R. Co. v. Rooney, 186 F. 16, 
1038°C.C. A. 1183": Youne Vv.’ Burlington 
Wire Mattress Co., 44 N.W. 693, 79 
Iowa 415; Foley v. Chicago, etc., Co., 
21 N.W. 124, 64 Iowa 644; Bell’s 
Adm’r v. Louisville Ry. Co., 146 S.W. 
383, 148 Ky. 189; Southern Ice Co. v. 


Black, 189 S.W. 861, 136 Tenn. 391; 
Re Vv. ‘Cox, 151 ‘S.W. 58, 126 Tenn. 
[a] Statutes requiring requests 


for instructions to be written have 
been held to have no application to 
motions to direct. Young v. Burling- 
ton Wire Mattress Co., 44 N.W. 693, 
79 Iowa 415; Bell v. Louisville R. Co., 
146 S.W. 388, 148 Ky. 189. But see 
Thomas vy. Cooper, 80 So. 153, 16 Ala. 


el 
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tion;? elsewhere the same result is reached under 
the rules of court;* but, in the absence of any such 
positive enactment, it has been held that it is im- 
material whether the motion be made orally or in 
writing.» Movant, it has been held, ought to ask 
for a verdict. conforming in form with those which 
are returned in the absence of a direction;® but, on 
the other hand, 
been held that applications or requests to the court 
may be treated as or are motions for directed ver- 
dict, where otherwise sufficient in form and con- 
tents, although made or styted as some other kind of 
proceeding,’ such as, for instance, motions for judg- 
ment,® motions for nonsuit, when treated by court 
and counsel as being for direction of verdict,® re- 
quests for instructions to the jury,!® or motions for 
dismissal of the complaint,'! or demurrers to plain- 


under some circumstances, it has 


App. 759 (holding a statute [Code 
(1907) § 5362], requiring charges on 


the effect of the evidence, to apply ~ 


to motions to direct). 

[b] Written request for instructed 
verdict may be utilized for this pur- 
pose, and the parties are not limited 
to the making of an oral motion for 
direction. Erie R. Co. v. Rooney, 186 
FYI.) LO388C.O@rAsn 118. 

6. See cases infra this note. 

[a] Thus, where the verdict under 
the ordinary procedure is never that 
plaintiffs do or do not recover, but 
the jury respond to the issues sub- 
mitted to them and on their findings 
the court adjudges recovery, it has 
been held that a motion asking a ver- 
dict to be directed in the former man- 
ner is not proper. Bottoms v. Sea- 
board: etc.) R= Cor, 13) Sub. “738, L109 
N.C. 72. - ee 

[b] Defendant’s motion to direct 
for plaintiff for “nominal damages” 
is -defective in form, since a verdict 
for money damages is in figures or 
their equivalent, not in the nomencla- 
ture employed, which is not sufficient- 
ly explicit to .serve as a motion to 
direct. Van Houten v. Campbell, 153 
A. 391, 9 N.J.Misc. 214. 

7. See cases infra notes 8-12. 3 

[a] Mere statement of counsel’s 
opinion that he does not “think plain- 
tiff has got a case” is. not a motion 
for direction. Schmelzer v. Carnie- 
Goudie Mfg. Co., 271 S.W. 829, 219 
Mo.App. 389. , 

8. Schwanekamp v. Modern Wood- 
ti of America, 120 P. 806, 44 Mont. 

9. Castonguay v. Grand Trunk Ry., 
100 A. 908, 91 Vt. 371. 

10. U.S. Director General of Rail- 
roads v. Bishop, 269 F. 611; Detroit 
Crude Oil Co. v. Grable, 94 F. 73, 36 
C.C.A. 94; Alabama Great Southern 
R. Co. v. O’Brien, 69-F. 223,16 C.C.A. 
216; Godfrey Conveyor Co. v. Port 
Huron Storage, etc., Co., 194 N.W. 989, 
224 ‘Mich. 337. 

[a] Technical requirements as to 
requested instructions held inapplica- 
ble.—It has been held that a state- 
ment that defendant requests the 
court to instruct that the evidence is 
insufficient to maintain plaintiff's case 
and verdict must be for defendant is 
formally sufficient as a request for a 
directed verdict, despite the ordinary 
rule regarding requests that the at- 
torney must draw up and hand to the 
court the precise instruction wanted, 
it being insufficient merely to indi- 
cate the tenor thereof. Ames & Frost 
Co. v. Strachurski, 34 N.E. 48, 145 
Ill. 192. 

Massachusetts rule that request 
for instruction is insufficient see su- 
pra note 4 

11. O’Boyle v. Northwestern Fire 
& Marine Ins, Co., 49 F.(2d) 713; Sab- 
atino v. Thomas Crimmins Const. Co., 
168 N.Y.S. 495, 102 Mise. 172 [aff. 172 
N.Y.S. 917, 186 App.Div. 891]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Co. 
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tiff’s evidence!? if interposed at the close of the 
whole case; but it has been held that a motion for 
judgment notwithstanding verdict cannot be treated 
as a motion to direct, as it comes too late.13 
Opposition to motion. In at least one jurisdiction 
it is equally necessary for the adverse party to spee- 
ify the grounds of his opposition to the motion.1+4 
[§ 425] 8. Time for Motion.‘® According to some 
authorities, a motion to direct may be offered at 
the close of plaintiff’s testimony?® or at the end of 
the whole case,!7 and then only;!§ it cannot be made 
‘before the close of plaintiff’s case.19 
others, subject to the exception that it may in rare 
instances be entertained at the end of plaintiff’s case 
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According to 


mended.?7 


in order to avoid the necessity of a long trial,?° it 


12. Kansas City Southern Ry. Co. 
Ve. Lucker, -236. P.. 35,, 108, sOKI.4259; 
Right Way Cleaners v. Knappenberg- 
er, 217 )P. 399,,90 OKI. 277: Chickasha 
Inv. Co. v. Phillips, 161 P. 223, 58 Ok} 


760. 
13. Shurtleff v. Udall, 122 A. 465, 
97 Vt. 156. But see Fobes Supply Co. 


v. Kendrick, 152 P. 1028, 88 Wash. 
284 [aff 159° P.-700, 92. Wash. 701] 
(holding that objection to a motion 
styled a motion non obstante, made 
after the jury had failed to agree on 
a verdict, was not tenable, it being 
immaterial by what name movant 
styled his request and the court’s 
power being dependent not on the 
name, but by the action invoked by 
the motion, which in this case in- 
volved the same ruling as a motion to 
direct). 

Time for motion see infra § 425. 

14. Chase Nat. Bank v. Healy, 156 
A. 396, 103 Vt. 495; Grapes v. Wil- 
loughby, 108 A. 421, 93 Vt. 458. 

[a] Basis of rule.—Each party. is 
bound to assist the trial court to an 
adequate understanding of the situ- 
ation to the end that a ruling can be 
understandingly made. Chase Nat. 
Bank v. Healy, 156 A. 8396, 103 Vt. 
A95; Grapes v. Willoughby, 108 A. 
A21, 93 Vt. 458. 

{[b] Grounds of opposition not 
specified are not available against the 
motion and, if those specified are not 
valid, the ‘adverse party cannot, if 
unsuccessful, rely on valid grounds 
left unspecified. Chase Nat. Bank v. 
Healy, 156 A. 396, 103 Vt. 495; Grapes 
vy. Willoughby, 108 A. 421, 93 Vt. 458. 


15. ‘Time for direction see infra § 
453. 
16. Chicago Great Western R. Co. 


vy. Mohan, 58 N.E. 395, 187 Ill. 281 [aff 
88 Ill. App. 2 Biss Bal ibs Chicago, etc... ‘Co. 
v. Murowski, 53 N.E. 572, 179°Ill. 77 
[aff 78 Ill.App. 661]; Bartalott v. In- 
ternational Bank, 9 N.B. 898, 119 Ill. 
259; Smith v. Foster, 93 All. App. toss 
Crean v. McMahon, 68 A. 265, 106 Md. 
BOee ela att AoNe ss doo Cranston 
Print Works v. American Mel etc, 
Wore OAC 49) 430 RT. 188i, King Vv. 
Cox, 151° S.W. 58, 126 Tenn. 553; 
Nashville R., etc., Co. v. Henderson, 
99 S.W. 700, 118’ Tenn. 284. See Nix- 
on v. Brown, 4 Blackf. (Ind.) 157 
(dictum to same effect). 

[a] Less latitude in directing a 
verdict for defendant is allowed the 
trial court where the direction of the 
verdict is sought at the close of plain- 
tiff’s evidence than when it is asked 
after all of the evidence, including 
that of defendant, is in. Catholic 
University of America v. Waggaman, 
32° App.D.C. 

17. Chicago Great Western R. Co. 
v. Mohan, 58 N.E. 395, 187 Ill. 281 
[aff 88 T1l.App. 151]; Chicago, etc,,.R. 
v. Murowski, 53 N.E. 572, 179 
Ill. 77 [aff 78 Ill.App. 661]; Bartalott 
vy. International Bank, 9 N.B. 898, 119 
Tll. 259; Smith v. Foster, 93 Ill.App. 
138; Welsch v. Charles Frusch Light, 
etc., Co., 193 N.W. 427, 197 Iowa 1012; 
Crean Vv. McMahon, 68 A. 265, 106 Md. 
507, 14 L.R.A.N.S. 798; King vy. Cox, 
151 S.W.. 58, 126 Tenn. 553; Nash- 


ville R., étc., Co. v. Henderson, 99 S.W. 
700, 118 Tenn. 284. 

' 18. Ewen v. Wilbor, 70 N.E. 575, 
208 Til. 492 [aff 99 Ill. ‘App. 325 Chi- 
cago, etc., R. Co. v. Murowski, 53 N.E. 
572, 179 Il. 77 {aff 78 Ill.App. 661]; 
Crean v. McMahon, 68 A. 265, 106 Md. 
507, 14 L.R.A.N.S. 798. And see cases 
infra note 19. 

[a] Defendant’s motion during in- 
troduction of his testimony.—W here 
plaintiff closed his case and defend- 
ant proposed to offer certain evidence 
which was objected to, whereupon the 
court suggested that. defendant offer 
a prayer for a direction, which was 
accordingly made and granted, the of- 
fer of the prayer was equivalent toa 
withdrawal of the offered evidence 
and the closing of defendant’s case, 
so that such motion did not violate 
the rule that such prayer be offered 
only at the end of plaintiff’s evidence 
or the whole case. Crean v. McMa- 
none Sree 265, 106 Md. 507, 14 L.R.A. 


19. Nixon v. Brown, 4 Blackf. 
(ind.) 157; Murphy v. Eraas, 171 N: 
W326, 41.S°D. 500: 


[a] Defendant’s motion before 
plaintiff exercises or waives rebuttal. 
—A motion for a directed verdict is 
not proper until in the course of the 
trial the adverse party has rested, and 
such a motion is inappropriate when 
presented by a defendant after he has 
rested and before plaintiff has exer- 
cised or waived his right of rebuttal. 
Horridge v. Nichols, 189 N.W. 763, 
194 Iowa 295. 

20. Household Engineers v. Ry- 
der, (Mass.) 178 N.E. 824. 

21. Oliver’s Garage v. Lowe, 103 
So. 586, 212 Ala. 602; Kaley v. Van 
Ostrand, 114 N.W. 817, 1384, Wis. 443. 

22. ..Northern Pac, R. Co. v. Char- 
less, 51 F. 562, 2 C.C.A. 380 [rev on 
other grounds 16 S.Ct. 848, 162 U.S. 
359, 40 L.Ed. 999]; Household Engi- 
neers v. Ryder, (Mass.) 178 N.E. 824; 
Karpowicz v. Manasas, 176 N.E. 497, 
275 Mass. 413; Antonacopoulos v. Ar- 
ax Grocery Co., 125 N.H. 161, 234 
Mass. 125; Smith v. Westfield First 
Nat. Bank, 99 Mass. 605, 97 Am.D. 


59; Wicks v. Sanborn, 143 P. 1007, 
72 Or. 821; Updegrave v. Alex, 94 Pa. 
Super. 29. See Kwedares v. Knoel, 


158 N.E. 335, 261 Mass. 91 (holding 
that defendant’s motion made before 
he rested and even before the conclu- 


sion of plaintiff's case was prema-: 


ture). 

[a] Leave to rest with privilege 
of reopening discretionary with court. 
—Whether to permit defendant to 
rest at the close of plaintiff’s testi- 
mony, for the purpose of moving for 
a directed verdict, with leave to re- 
open, if motion is denied, rests in the 
trial court’s discretion, Normandin 
v. paciason, 233 N.W. 14, 181 Minn. 
471 

Lb] Motion to direct rather than 
for dismissal is proper after defend- 
ant has given evidence. Boss v. 
Hutchinson, 169 N.Y.S. 513, 182 App. 
Div. 88. 

{c] No presumption arises, on de- 
fendant’s motion for direction at the 
end of plaintiff’s testimony, that he 
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ordinarily cannot properly be made before defend- 
ant rests,?! and hence not at the end of plaintiff’s 
case, unless defendant thereupon rests ;?? 
motion is prematurely submitted before the whole 
ease has been presented,?* that is, either at the con- 
clusion of the evidence of both parties?* or after 
both parties have had the opportunity to offer their 
evidence and rested,”® the time of the court’s charge 
to the jury being said to be the proper time to pre- 
sent the motion;*® on the other hand, some author- 
ities, while recognizing the right to move after the 
testimony is all in and both parties have rested, 
characterize the practice as one not to be com- 
According to some authority, it is too 


such a 


waives the right to introduce evi- 
dence, from his remaining silent on 
the point of waiver and simply mak- 
ing the motion, especially in view of 
a statute (Lord L. § 157), providing 
that trial by jury may be waived by 
failure to appear, by written consent, 
or by oral consent in open court en- 
tered on the minutes. Wicks v. San- 
born, 143 P.\ 100% ste; Orznecla asee 
Marley v. Liverpool, ete., Ins. Co., 
48 N.W. 502, 85 Mich. 210 (holding it 
not error to refuse defendant’s motion 
at the end of plaintiff's case when 
he fails to announce that he rests): 

23. Columbia R. Co. v. Hawthorne, 
12), S.Cty 591,.°144; W.S:.:202; o86 Sede 
405; Updegrave v. Alex, 94 Pa.Super. 
29; Cantar v. Reserve "Loan L. Ins. 
Co., 159 S.E. 542, 161 S.C. 198. See 
American Union Line v. Oriental Nav. 
Corp., 192 N.Y.S. 154, 199 App.Div. 
513 (recognizing rule); Thoe v. Chi- 
cago, etc., R.: Co., 195 -N.W. 407, 181 
Wis. 456, 29 A.L.R. 1280 (dictum to 
same effect). 

ta] Presumption from joinder in 
motion.—Where defendant, having 
rested, moved for a directed verdict, 
to dismiss the complaint, and for a 
nonsuit, all of which motions were 
denied, and then requested to go to 
the jury on certain questions, a mo- 
tion by plaintiff to direct a verdict 
was proper, although the practice is 
that a verdict may not be directed un- 
til all the parties have rested, it be- 
ing assumed that plaintiff under such 
circumstances had rested. American 
Union Line v. Oriental Nav. Corpora- 
tion, 192 N.Y.S. 154, 199 App.Div. 513. 

[b] In Michigan (1) it was held 
that defendant may not move for di- 
rection before he rests and that a 
failure to announce a rest prior to the 
motion destroys his right (Morley v. 
Liverpool, ete., Ins. Co., 48 N.W. 502, 
85 Mich. 210), (2) but soon afterward 
the court. held that he might so move 
at the end of plaintiff's case (Fox v. 
Spring Lake Iron Co., 50 N.W. 872, 89 
Mich. 387). (3) In a considerably 
more recent case, it has been held 
that plaintiff’s motion for a direction, 
at the close of his own case, before 
defendant has introduced evidence, is 
premature. Marsh v. Barnard, 210 N. 
W. 478, 236 Mich. 471. 

24. Hrie R. Co. v. Rooney, 186 F. 
16, 108 C.C.A. 118; Di Biase v. Garn- 
sey, 133 A. 669, 104 Conn. 447; Mc- 
Intyre v. Cameron, 117 S.B. 515, 124 
S.C. 232; McCown v. Muldrow, 74 SS 
BE. 386, 91 S.C. 523, Ann.Cas.1914A 139. 

25. Di Biase v. Garnsey, 133 A. 
669, 670, 104 Conn. 447 [cit Cyc]. 

26. Updegrave v. Alex, 94 Pa.Su- 
per. 29. 

27. Welsch vy. Charles -Frusch 
Light & Power Co., 193 N.W. 427, 197 
Iowa 1012. 

[a] Reason stated.—‘It is very 
difficult for a trial court, no matter 
how able or experienced, to pass up- 
on the question so raised without be- 
ing unconsciously swayed in some 
degree by the weight and value of the 
conflicting testimony, a function 
which belongs to the jury.’ Welsch 
v. Charles Frusch Light, etc.,.Co., 193 
N.W. 427, 484, 197 lowa 1012: 


432 [64 C.J.] 


late to move after the beginning of argument;7% 
while other authority exists holding that the motion 
comes too late where it is after the close of the testi- 
mony and argument of both parties, when reopen- 
ing is wholly within the court’s diseretion.*° 
narily, and according to the usual course of trial, 
a motion after the ju ry have been charged*® or the 
case submitted to the court or jury?+ comes too 
but, under some circumstances, the court 
may entertain a motion made at such a time, in the 
proper exercise of its discretion.** 


late ;3 


28. Red Boiling Water Co. v. Mc- 
Ewen, 3 Tenn.Civ.A. ile 

{a] In Florida, under a statute 
(Rev. St. § 1088), providing that, if, 
on conclusion of the argument, it be 
apparent to the judge that no suffi- 
cient evidence has been submitted, he 
may direct a verdict, a motion made 
at a time prior to the arguments of 
counsel has been held premature. 
Florida Cent., etc., Co. v. Seymour, 
33 So. 424, 44 Fla. 557. 

29. Hood v. Mathis, 21 Mo. 308. 

30. Derosier v. New England Tel- 
ephone & Telegraph Co., 134 A. 719, 
82 N.H. 405; Baldwin v. Wentworth, 
36 A. 365, 67 N.H. 408. 

31. Erie R. Co. v. Rooney, 186 F. 
16, 108 C.C.A. 118; Starkweather v. 


Maginnis, 63 N.E. 692, 196 Ill. 274; 
West Chicago St. R. Co. v. Fishman, 
48 N.E. 447, 169 Ill. 196; Head & 


Dowst Co. v. New England Breeders’ 
Club, 75 A. 982, 75 N.H. 449. 

[al] Iaclusion with requests for 
instructions at the time when they 
are presented for the court’s consid- 
eration is too late. Ewen v. Wilbor, 
70 N.B. 575, 208 Tl. 492 [aff 99 Ill. 
App. 132]; Chicago Great Western 
BY COs Ve Mohan, 58 Ni. 395, 187 111. 
Ze) [atte 8s Dl. ‘App. 15105 Chicago, 
ete., R. Co. v. Murowski, 53 N.E. 572 
179 Ill. 77; West Chicago St. R. Co. 
v. Foster, 51 N.E. 690, 175 Ill. 396; 
Metropolitan Bank vy. Northern Fuel 
Co., 50 N.E. 1062, 173 Ill. 345 [aff 
73 IllApp. 164]; Calumet Electric 
St. R. Co. v. Van Pelt, 50 N.E. 678, 
173 Ill. 70; Wright v. Avery, 50 N.E. 
204, 172 Ill. 313; Hartford Deposit 
@o, Vv. ‘Sollitt, "500° NE. 17857172 
22950630 Annes. oo Lait) 70) TliLA pp: 
166]; Franklin v. Krum, 49 N.E. 513, 
171 Ill. 378 [aff 70 Ill.App. 649]; Cal- 
umet Electric St. R. Co. v. Christen- 


son, 48 N.E. 962, 170 Ill. 383; Chica- 
go, etc., R. Co. v. Delaney, 48 N.E. 
476, 169° Ill. 581; West Chicago St. R. 


Cosi, McCallum, 48 N.E. 424, 169 111. 
240; Gilbert v. Watts-De Golyer Co., 
48 N.E. 430, 169 Ill. 129, 61 Am.S.R. 
154; West Chicago St. R. Co. v. Yund, 
48 N.E. 208, 169 Ill. 47; Vallette v. 
Bilinski, 47 N.E. 770, 167. Ill. 564; 
Peirce v. Walters, 45 N.E. 1068, 164 
Tll. 560 [aff 63 Ill.App. 562]. 

g2. See cases supra notes 42, 43. 

{a] Reason for rule.— ‘The well 
established rule is that an objection 
to the sufficiency of evidence is 
waived, unless taken at a time when 
there may still be an opportunity to 
supply the deficiency.”  Derosier v. 
New England Tel., ete, Co., 1384 A. 
719, 720, 82 N.H. 405. See Baldwin 
v. Wentworth, 36 A. 365, 67 N.H. 408 


(to same effect). 

33. See infra 453. 

34. Shurtleff v. Udall, 122 A. 465, 
97 Vt. 156 

[a] Even though court may re- 


serve decision until after a verdict 
has been returned and then direct, a 
party may not, after verdict returned, 
move for a direction and, if the court 
grants a motion made at such time, 
it is error. George C. Flint Co. v. 
Malevinsky, 187 N.Y.S. 858. 

35. Hamill v. Joseph Schlitz 
PRE Co., 115 N.W. 948, 188 Iowa 
138. 

36. U.S.—Rochford vy. Pennsylva- 
Nia! Cov, L4H. 898 CsC AL 05. 

Ariz,—Lazear v. Pendergrass, 4 P. 
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Ordi- 


It is too late 


(2d) 386; 
per Co. v. Dickson, 195 
163, 44 A.L.R. 881. 

Idaho.—Servel vy. Corbett, 
200, 49 Idaho 536; Pocatello Security 
TrustiCossve Veenty. 2206 ee Lib ao). 
Idaho’ 322, 27 A.L.R. $37. 

Ill—Hammond y. Woodruff, 
Co., 168 Ill.App. 368. 

Mo.—Klein v. U. S, Casualty Co., 
(App.) 295 S.W. 833; Grams v. No- 
vinger, (App.) 231 S.W. 265. 

Okl.—Mounds First Nat. Bank vy. 
Coxs200F P2332 

Or.—Sherman, etc., Co. v. Buffum, 
19 SPAS Ol Or. 452) 

37. Missouri Malleable Iron Co. v. 
Dillon, 69 N.E. 12, 206 Ill. 145; Offutt 
v. World’s Columbian Exposition Co., 
SI N-BIM6o Te 075 Pill A272 ine vi ais EL, 
App. 231]; Udwin v. Spirkel, 136 Ill. 
App. 155; Illinois Central R. Co, v. 
Burke, 112 Ill.App. 415; Mattson v. 
Qualey Const. Co., 90 Ill.App.. 260 
ee eared v. Jackson, 1 Tenn.Civ.A. 

ov. 

38. Colo.—E] Paso County Land & 
Fuel Co. v. Howell, 161 P. 293, 62 
Colo. 211. 

Ill.— Hober v. W. P. Nelson Co., 101 
TLD Pe: 336. 

Ky.—Globe Indemnity Co. v. Da- 
viess, 47, S.W.(2d) 990, 243 Ky. 356; 
pours v. Ray, 96 S.W. 589, 29. Ky.L. 

Neb.—In re Jones’ Estate, 195 N.W. 
930, 111 Neb. 166; Wheeler v. Abbott, 
131 N.W. 942, 89 Neb. 455. 

N.J.—Hunke v. ‘Hunke, 137 A. 419, 
103 N.J.Law 645. 

N.C.—Rickert v. Southern R. Co., 
31 S.H. 497, 123 N.C. 255. 

39. In re Lances’ Estate, (Cal.) 14 
P.(2d) 768; Hunt v. United Bank, 
etc., Co., 291 P. 184, 210 Cal. 108; But- 
ler-Veiteh v. Barnard, 247 P. 597, 77 
Cal.App. 709. 

40. First State Bank of Elmore v. 
Harris, 273 PB. 892, 1384 Okl. 282; Mid- 
land Valley R. Co. vz Needles, 246 P. 
859, 114 Ol. 277:* Atchison, ete), RR. 
Co. v. Lyons, 216 P, 897, 95 Ok). 20; 
Sharum v. Sharum, 200 P. 176, 82 Okl. 
266; Smith v. Rockett, BEd Sey GS) 
Okl, 244; Buckeye Engine OOK AG 
Cherokee, 153 P. 1166, 54 Okl. 509. 


Arizona Binghampton Cop- 
P, 538, 22 Ariz. 


290 P. 


etc., 


41. U.S.—Schucharat v. Allens, 1 
Wall. 359, 17 L.Ed. 642; Parks v. 
Ross, 11 How. 362, 13 L.Ed. 730. 


D.C.—Hisinger v. E. J. Murphy Co., 
48 App.D.C. 476; Glaria v. Washing- 
ton Southern R. Co., 30 App.D.C. 559. 

Fla.—Wager v. East Coast Hospital 
Assoc., 141 So. 743; .E. E. Alley Co. 
v. Ball, 136 So. 104, 102 Fla. 1034; 
Gult Refining Co. v. Ankeny, 135 So. 
521, 102 Fla. 151; Commercial Credit 
(Coy VW Parker, 132 So. 640, 101 Fla. 
928; Alhambra Groves v. Cody, 126 
So.' 749, 99 Fla. 448; Aspinwall v. 
Gleason, 122 So. 270, 97 Fla. 869; 
Briggs v. Mann, 116 So. 2) SO Ela odes 
Wilson-Otwell v. Ritch, 112 So. 547, 
93 Fla. 698; Stevens v. Tampa Elec. 
Co., 88 So. 303, 81 Fla. 512; Gravette 
Aiic Turner, SMSO. AG ie haw ole 
Anderson vy. Southern Cotton Oil Co., 
94 So. 975, 73 Fla. 432, L.R.A.1917B 
715; Haile v. Mason Hotel & Invest- 
ment Co;,"° 71" So. 540, 71° Pla’ 469: 
Gunn v. Jacksonville, 64 So. 435, 67 
Fla. 40. 

Ill.— Pratt v. Stone, 10 Jll.App. 633. 

Ky.—Morris v. Louisville, ete. R. 
Co., 61 “‘S.W. 41,22) Ky-L. 1593. 
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to move for direction after the finding of a verdict 
by the jury** or the discharge of that body.*® 

9. Effect of Motion—a. As Admission. 
By moving for a directed verdict, the maker of the 
motion admits the truth of whatever competent evi- 
dence the opposing party has introduced,*® and, in- 
deed, of all opposing®* evidence,?* or evidence on 
behalf*® or in favor?? of the adverse party, or facts 
stated in the evidence adduced,*! not only of all 
that the testimony proves,*? but of every material*? 
or ultimate** fact which it tends to prove,*® in the 


Mo.—Hach v. St. Louis, ete., R. Co., 
106 S.W. 525, 208 Mo. 581; Benesiek 
v. St. Louis Transit Coz, 102 S.W. 587, 
125 Mo.App. 121. 

42. U.S.—Louisville, ete., R. Co. v. 
Woodson, 10 S.Ct. 628, 134 US. 614, 
33 L.Ed. 1032; Neininger Vv. Cowan, 
LOD HW . 087, 43. C.C. A. 205 

Ill.—Frazer v. Howe, 106 Ill. 563; 
Woods v. Illinois Cent. R. Co., 167 
Ill.App. 644; McLean v. Dow, 125 Ill. 
App. 174; Chadbourne vy. _ Illinois 
Cent. R. Co., 104 Ill. App. 333; Cohen 
v. Chicago, ete., R.'Co., 104 Ill.App. 
314; Kinnare vy. Klein, 88 Ill.App. 304; 
West Chicago St. R. "Co. v. Shiplett, 
85 Ill.App. 683; Roberts v. Chicago, 
ClCH ye (COne MS "IL. App. 526; Hender- 
son “vaChicago,ete:  R.tCon 3) lee 
oan: 57; Ward v. Chicago, 15 Ill.App. 

Iowa.—Meyer v. Houck, 52 N.W. 
235, 85 Iowa 319. 

Mo.—Kinlen v. Metropolitan St. Ry, 


Co., 115 S.W. 523, 216 Mo. 145; Melly 
v. St. Louis, et¢., R2Cor, “ILE SAWwe 
1013,.°215 Mo. 567; Young v. Webb 


City, 51 S.W. 709, 150 Mo. 333; Creigh- 
ton v. Modern Woodmen of "America, 
90 Mo.App. 378. 

Ohio.—Burton Preston Co. v. Na- 
tional Granite Co., 5 OhioApp. 117, 25 
OhioCir.Ct.N.S. 470. 

43. McLean v. Dow, 125 Ill.App. 
174; Dick v. Louisville, ete., R. Co., 
64 S.W. 725, 23 Ky.L. 1068; Burgess 
v. Pan-American L. Ins. Co., 230 S. 
W. 315. .frevenGApp:) /211eSswe sae 
See Newbold v. Hayward, 54 A. 67, 
96 Md. 247 (holding that prayers for 
direction of a verdict are a conces- 
sion of the material facts). 

44. Louisville, ete, R. Co. v. 
Woodson, 10 S.Ct. 628, 1384 U.S. 614, 
33 L.Ed. 1032; Neininger v. Cowan, 
LOL ES 78% 143 C.ClAL 20s eatin vs 
Adams, 59 P. 111, 6 Ariz. 395. 

45. Boyce v. ‘Tallerman, 55 N.EX 
703, 183 Ill. 115 [aff 83 Ill. App. BTEIt 
Frazer vy. Howe, 106 Ill. 563; Tomase- 
ek v. Edwardsville. 183 Ill. App. 493; 
Truman’s Pioneer Stud Farm v. Bak- 
er, 176 IllApp. 524; Chadbourne v. 
Illinois Cent. R. Co., 104 Ill.App. 333; 
Cohen vy. Chicago, etc., R. Co., 104 rane 
App. 314; Kinnare Vv. Klein, 88 Ill. 
App. 304; West Chicago St. Cosnve 
Shiplett, 85 Ill.App. 683; opens Vv. 
Chicago, ete.. R. Co.. 78 UlLApp. 526: 
Henderson y. Chicago, etc., Come 
TllL.App. 57; Ward v. Chicago, 162TH. 
App. 98; Degelau _v. Wight, 86 N.W. 
36, 114 Iowa 52; Mallory v. Louisiana 
Pure Ice & Supply Co., 6 S.W.(2d) 
617, 320 Mo. 95; Von Trebra v. La- 
eclede Gaslight Co., 108 S.W. 559, 209 
MiG: 648; Fort Scott First Nat. Bank 

Simpson, 54 S.W. 506, 152 Mo. 6388; 
Pitthan v. Schaithman, 106 S.W. 103, 
127 Mo.App. | 29; Schnable Vv. Cleve- 
LEW ers be Ohh Canes Sue Ry. Co.;; 1800 Nee: 
510, 102 OhioSt. at: Kasky v. Balti- 
mone. 6 Ow my Cow Looe Non Ly dee 
OhioApp. 185; Burton Preston Co. v. 
National Granite Co., 5 OhioApp. 117, 
25 OhioCir.Ct.N.S. 470; McManus v. 
PrGié St. lor. Con, 8 Ohio Dec Une 
print) P76 jen8 Cine. L.Bul. 364. See 
cases sunra notes 43, 44. And see 
cases infra this note. 

[A motion to direct] “admits every- 
thing to be true that the evidence le- 
gally tends to prove, ascribing to 
every Statement of fact im evidence 
absolute credence.” Stager vy. Troy 


¥or later cases, developments and changes in the law see Annotations, same title and section number; 
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slightest degree,*® together with all fair and rea- | 
sonable inferences or conclusions of fact favorable 


Laundry Co., 68 P. 405, 41 Or. 141. 

[a] Plaintiff’s motion (1) admits 
the truth of defendant’s evidence 
(Coffman v. Hartman, 199 P. 480, 70 
Colo. 231) (2) and of all the evidence 
(McCornick & Co., Bankers v. Tolmie 
Bros., 243 P. 355, 42 Idaho 1; Jones 
v. Citizens’ State Bank, 135 ire 373, 
SsoVOKl, 393)" C3): in favor of defend- 
ants (McCornick & Co., Bankers v. 
Tolmie Bros., supra), (4) together 
with every (McCornick & Co., Bank- 
ers v. Tolmie Bros., supra; Jones v. 
Citizens’ State Bank, 135 P. 373, 39 
Okl. 393) (5) legitimate (Coffman v. 
Hartman, 199 P. 480, 70 Colo. 231) (6) 
and reasonable (Jones v. Citizens’ 
State Bank, supra) (7) inference 
(Coffman v. Hartman, supra; McCor- 
nick & Co., Bankers vy. Tolmie Bros., 
243 P. 355, 42 Idaho 1; Jones v. Citi- 
zens’ State Bank, supra) (8) deduci- 
ble (Jones v. Citizens’ State Bank, 
Supra) (9) or which may legitimate- 
ly be drawn (McCornick & Co., Bank- 
ers v. Tolmie Bros., supra) (10) 
therefrom in favor of defendant 
(Jones v. Citizens’ State Bank, su- 
pra). 

{b] Defendant’s motion (1) ad- 
mits the truth of the evidence or tes- 
timony (Wolfe v. City of Miami, 137 
So. 892, 134 So. 539; 103 Fla. 1774; 
Morton v. St. Louis-San Francisco R. 
Co., 20 S.W.(2d) 34, 323 Mo. 929; 
Hunke v. Hunke, 137 A. 419, 103 N.J. 
Law 645; Barry v. Borden Farm 
Products Co., 125 A. 37, 100 N.J.Law 
106; Waycott v. Metropolitan L. Ins. 
Woe? 4 As 992; 640V t.0221,-33 Am. sR. 
923; Boyle v. Mountford, 270 P. 537, 
39 Wyo. 141), (2) both of plaintiff’s 
evidence or evidence on behalf of 
plaintiff and all facts which the evi- 
dence for plaintiff tends to prove 
(Begenish v. Gates, 2 Alaska 511; 
Faucett v. Bergmann, 57 App.D.C. 290, 
22 F.(2d) 718; Idaho Apple Growers’ 


Assoc. v. Brown, 7 P.(2d) 591, 51 
Idaho 540; Keane v. Pittsburg Lead 
Mining Co., 105 P. 60, 17 Idaho 179; 


Ames, ete., Co. v. Stachurski, 34 N.D. 
48, 145 Ill. 192; Bartalott v. Interna- 
tional Bank, 9 N.E. 898, 119 Ill. 259; 
Pennsylvania R. Co. v. Conlan, 101 


Ill. 93; W. W. Kimball Co. v. Cruik- 
shank, 123 I1]l.App. 580; Veach v. 
Champaign, 113 Ill.App. 151; Councill 


v. Sun Ins. Office, 126 A. 229, 146 Md. 
137, 51 A.L.R. 29; Margeson v. Town 
Taxi, 165 N.E. 20, 266 Mass, 192; An- 
derson v. Cumberland Tel., etc., Co., 
88 So. 786, 86 Miss. 341; Clark v. 
Atchison & Eastern Bridge Co., 24 S. 
W.(2d) 143, 324 Mo. 544; Morris v. 
Atlas Portland Cement Co., 19 S.W. 
(2d) 865, 323 Mo. 307; Reed v. Cullor, 
(Mo.App.) 32 S.W.(2d) 296; Alex- 
ander v. Scott, 129 S.W. 991, 150 Mo. 
App. 213; Jones v. Public Service R. 
Co., 92 A. 397, 86 N.J.Law 646; Fox v. 
Great Atlantic, etc., Tea Co., 87 A. 
339, 84 N.J.Law 726; Liss v. Public 
Service R. Co., 141 A. 1, 6 N.J.Misc. 
322; Burton v. Abbett Tinning, etc., 
Co., 252 P. 978, 120 Or. 536; Bergholtz 
v. Oregon City, 240 P. 225, 116 Or. 18; 
Jackson v. Sumpter Valley R. Co., 
93 P. 356, 50 Or. 455; W. P. Hamblin, 
Inc. v. Newark F. Ins. Co., 139 A. 212, 
48 R.I. 473; Henderson v. Burkhold- 
er, (Tex.Civ.App.) 29 S.W.(2d) 937; 
Henry v. Publix Theatres Corp., (Tex. 
Civ.App.) 25 S.W.(2d) 695), (3) and, 
further, of all competent and relevant 
opposing evidence introduced or of- 
fered in the case or all material 
facts in evidence which support or 
tend to establish or support plaintiff's 
claim or cause of action, whether 
such facts be produced by plaintiff or 
defendant (Southwest Cotton Co. v. 
Pope, 218 P. 152, 25 Ariz. 364; Hines 
v. Gale, 213 P. 395, 25 Ariz. 65; Blakes- 
lie’s Express, etc., Co. v. Ford, 74 N.E. 
135, 215 Ill. 230; Lane v. Yeomen of 
America, 125 Ill.App. 406; Chicago, 
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éte., R. Co. v. Condon, 121 Tll.App. 
440; Weiss v. Northern Dredge, etce., 
Co., 142) A. 2538) 155 Md. 3513 Atlas 


Realty Co. v. Galt, 139 A. 285, 153 Md. 
586; Weiss v. North Side Chevrolet 
Co., (Mo.App.) 26 S.W.(2d) 802; 
Puutio v. Roman, 245 P. 523, 76 Mont. 
105; Missouri, etc., R. Co. v. Yale, 
65. S.W. 57, 27 Tex.Civ.App. 10. See 
Arizona Power Co. v. Hayes, 209 P. 
280, 281, 24 Ariz. 322 [stating that 
“The undisputed facts, for the pur- 
pose’ of the consideration of . . . 
[defendant’s] motion made 
at the conclusion of all the evidence 
in the case, are, in addition to any 
other admitted facts, those brought 
out by all competent evidence intro- 
duced by the plaintiff; the truth there- 
of being admitted by the motion, and 
as well all facts brought out by com- 
petent evidence of the defendant tend- 
ing to support plaintiff’s case, or in 
corroboration of plaintiff’s evidence, 
if any such there be’]; Hayward v. 
North Jersey St. R. Co., 65 A. 737, 74 
N.J.Law 678, 8 L.R.A.N.S. 1062 [hold- 
ing that defendant’s motion admits 
so much of the whole testimony as is 
favorable to plaintiff, in point of fact, 
for the purpose of denying its suffi- 
ciency in point of law]). (4) More- 
over, it admits as true all fair and 
reasonable conclusions, intendments, 
or inferences of fact favorable to 
plaintiff that are to be or can fairly 
and legitimately be deduced or in- 
ferred therefrom (Faucett v. Berg- 
mann, 57 App.D.C. 290, 22 F.(2d) 718; 
Wolfe v. Miami, 137 So. 892, 134 So. 
539, 103 Fla. 774; Idaho Apple Grow- 
ers’ Assoc. v. Brown, 7 P.(2d) 591, 51 
Idaho 540; Keane vy. Pittsburg Lead 
Mining Co., 105 P. 60, 17 Idaho 179; 
Ames, etc., Co. v. Stachurski, 34 N.E. 
48, 145 Ill. 192; Lane v. Yeomen of 
America, 125 Ill.App. 406; W. W. Kim- 
ball Co. v. Cruikshank, 123 I1l.App. 
580; Veach v. Champaign, 113 Ill.App. 
151; Weiss v. Northern Dredge & 
Dock @oi; 42" Ase 258501 oe Dida 3515 
Atlas Realty Co. v. Galt, 13.9. CAGT ZOD), 
153 Md. 586; Councill v. Sun Ins. Of- 
fice, 126 A. 229, 146 Md. 137, 51 A.L.R. 
29; Anderson v. Cumberland Tel., 
etc., Co., 38 So. 786, 86 Miss. 341; 
Alexander v. Scott, 129 S.W. 991, 150 
Mo.App. 213; Hunke v. Hunke, 137 A. 
419, 103 N.J.Law 645; Barry v. Borden 
Farm Products .Co.,, 125 A. 37, 100 
N.J.Law 106; Jones v. Public Service 
R. Co., 92 A. 397,5:86° N:J. law 26463 
Fox v. Great Atlantic, etc., Tea Co., 
87 A. 339, 84 N.J.Law 726; Liss v. 
Public Service Ry. Co., 141 A. 1, 6 N. 
J.Mise. 322; Burton vy. Abbett Tinning 
& Roofing Co:; 2:52 P):973,120%Or. 536; 
Bergholtz v. Oregon City, 240 P. 225, 
116 Or. 18; Jackson v. Sumpter Val- 
le yaR: 1Co.,193. P2356, 50.0m 4555 Wi Ps 
Hamblin, Ine. v. Newark F. Ins. Co., 
139 A. 212, 48 R.I. 473; Henderson v. 
Burkholder, (Tex.Civ.App.) 29 S.W. 
(2d) 987; Henry v. Publix Theatres 
Corporation, (Tex.Civ.App.) 25 S.W. 
(2d) 695; Waycott v. Metropolitan L. 
Ins. Co., 24 A. 992, 64 Vt. 221, 33 Am. 
S.R. 923. See Killough v. Chicago, B. 
& Q. Ry. Co., 158 Ill.App. 152) (5) by 
the jury (Wolfe v, City of Miami, 137 
So. 892, 134 So. 539, 103 Fla. 774; Shea 
v. American Hide & Leather Co., 109 
NCE. 158,221) Mass. 282; Burton. v. 
Abbett Tinning, etc., Co., 252 P: 973, 
120 Or. 586; Jackson v. Sumpter Val- 
ley R., Co., 93 PB. 356,50 Or. 4555 ree 
cott v. Metropolitan L. Ins. Co., 24 A. 
992, 64 Vt. 221, 38 Am.S.R. 923). 

46. Federal L. Ins. Co. v. Fire- 
stone, (Okl.) 15 P.(2d) 141. 

47. Cal.—In re Lances’ Estate, 14 
P.(2d) 768. 

D.C.—Glaria v. Washington South- 
CEN ECOL OAD Del. Oo 008 

Idaho.—Pocatello Security Trust 
Comvetenry, 206k. 175,.30 Idaho 321, 
27 A.L.R. 337. 


-Ass’n, 141 So. 743; 
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to the adverse party,47 fairly or reasonably infer- 
able or deducible therefrom*® by a, jury.*® 


How- 


Ill.—Tomasek v. Edwardsville, 183 
Tll.App. 493; Truman’s Pioneer Stud 
Farm vy. Baker, 176 Ill.App. 524; [lli- 
nois Central R. Co. v. Burke, 112 Ill. 
App. 415. 

Ky.—Globe Indemnity Co. v. Da- 
viess, 47 S.W.(2d) 990, 243 Ky. 356; 
Morris v. Louisville, etc., Rs. COs, 6 lyse 
Wi. 41, 22, Ky.L. 1593. 

Mo. Mallory v. Louisiana Pure 
Ice, etc., Co., 6 S.W.(2d) 617, 320 Mo. 
95; Kinlen v. Metropolitan St. R. Co., 
115 S.W. 523, 216 Mo. 145; Meily v. 
St. Louis & S. F. Ry. Co., 114-S.W. 
LOLS, «24.5, Mo. 5673. Vons-crepra sav, 
Laclede Gaslight Co., 108 S.W. 559, 209 
Mo. 648; Young v. Webb City, 51 S.W. 
709, 150 Mo. 333; Creighton v. Mod- 
ern Woodmen of America, 90 Mo.App. 
378. 

Neb.—Wheeler v. Abbott, 131 N.W. 
942, 89 Neb. 455. 

Tenn.—Aizenshtatt v. 
Tenn.Civ.A. 805. 

And see cases infra note 25. 

48. U.S.—Parks v. Ross, 11 How. 
362, 13 L.Ed. 730; Schuchardt v. Al- 
lens, 1 Wall. 359, 17 L.Ed. 642. 

Cal.—Hunt v. United Bank & Trust 
Co., 291 P. 184, 210 Cal. 108; Butler- 
Veitch v. Barnard, 247 P. 597, 77 Cal. 
App. 709. 

Fla.—Wager v. East Coast Hospital 
E. E. Alley Co. v. 
Ball, 136 So. 704, 102 Fla. 1034; Gulf 
Refining Co. v. Ankeny, 135 So. 521, 
102 Fla. 151; Commercial Credit Co. 
v. Parker, 132 So. 640,,101 Fla. 928; 
Alhambra Groves v. Cody, 126 So. 749, 


Jackson, 1 


99 Fla. 448; Aspinwall v. Gleason, 
122 So. 270, 97 Fla. 869; Briggs v. 
Mann, 116 So. 2, 95 Fla. 31; Wilson- 


Otwell & Cone v. Ritch, 112 So. 547, 
93 Fla. 698; Stevens v. Tampa Elec- 
tric) Co., “83. So.) 303, $i) Blas oiler 
Gravette v. Turner, 81 So. 476, 77 Fla. 
311; Anderson v. Southern Cotton Oil 
Co., 74 (So. -97%5, -%8 Blas (4325) 1, RIA: 
1917E 715; Haile v. Mason Hotel, 
etc., Co., 71 So. 540, 71 Fla. 469; Gunn 
v. City of Jacksonville, 64 So. 435, 
67 Fla. 40. 

Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

Ill.—Missouri Malleable Iron Co. v. 
Dillon, 69 N.E. 12, 206 Ill. 145; Offutt 
v. World’s Columbian Exposition Co., 
51 N.E. 651, 175 Ill. 472° [rev 73 Ill. 
App. 231]; Hammond v. Woodruff, 
ete., Co., 168 Ill.App. 368; Wood v. 
Illinois Cent. R. Co., 167 Ill.App. 644; 
Udwin v. Spirkel, 136 Ill.App. 155; 
Hober v. W. P. Nelson Co., 101 Ih. 
App. 336; Mattson v. Qualey Const. 
Co., 90 Ill.App. 260; Pratt v. Stone, 
10 Ill.App. 633. 

Minn.—Stauff v. Biggenheimer, 102 
N.W. 694, 94 Minn. 809. 

Mo.—Burgess v. Pan-American Life 
Ins. Co., 230 S.W. 815 [rev (App.) 211 
S.W. 114]; Hach v. St. Louis, ete., R. 
Co., 106 S.W. 525,7'208) Mov 581; (Et: 
Scott First Nat. Bank v. Simpson, 54 
S.W. 506, 152 Mo. 638. 

Neb.—In re Jones’ rie 195 N.W. 
ye’ 111 Neb. 166. 

N.J.—Hunke vy. Hunke, 137 A. 419, 
103 N.J.Law 645. z 

Okl.—Federal Life Ins. Co. v. Fire- 
stone, 15 P.(2d) 141; Elmore First 
State Bank v. Harris, 273 P. 892, 134 
Okl. 282; Midland Valley R. Co. v. 
Neeley, 246 BP. 859; 114. OKID 277; 
Atchison, ete., R. Co. v. Lyons, 216 
P. 897, 95 Okl. 20; Mounds First Nat. 
Bank v. Cox, 200 P. 238; Sharum v. 
Sharum, )200°-P.. 176, 82 .OklLe 266. 
Smith v. Rockett, 192 P. 691, 79 Okl. 
244; Buckeye Engine Co. v. Cherokee, 
153 P. 1166, 54 Okl. 509. 

Or.—Sherman, Clay & Co. v. Buffum 
& Pendleton, 179 P. 241, 91 Or. 352. 

49. U.S.—Parks v. Ross, 11 How. 
862, 13 L.Ed. 730; Schuchardt v. Al- 
lens, 1 Wall. 359, 17 L.Ed. 642. 

Fla.—Wager v. East Coast Hospital 
Assoc., 141 So. 743; Gulf Refining Co. 
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ever, the rule must be applied in the light of the 
other facts which the record establishes beyond con- 
troversy.°° Moreover, the scope of the motion as 
an admission is limited to matters involved in the 
consideration of the motion and it 1s not binding as 
such to any greater extent.°4 Besides the matters 
mentioned above, the motion admits or concedes the 
jurisdiction of the court,°? and, when the motion is 
one based on the evidence, concedes by implication 
the sufficiency of the adversary’s pleadings.°? It 
does not admit matters of law material to the ad- 
versary’s case.°+ 

Motion for nominal damages for adversary. 
Where defendant moves for the direction of a ver- 
dict for plaintiff for nominal damages, he thereby 
admits the truth of the allegations of the complaint, 
petition, or declaration,®® the violation of plaintiffs 
rights,°* and his own liability.°*-°S 

[§ 427] b. As Waiver®°—(1) In General. Unless 
there is no conflict in the evidence or dispute as 
to the facts,®® the making of a motion for the diree- 
tion of a verdict does not have the effect of with- 
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drawing the case from the jury®! nor of conceding 
that the case should be taken from the jury and sub- 
mitted to the court on the evidence.°* A motion to 


direct waives all the evidence for movant which .— 


is contradictory to that of the adverse party, all his 
evidence the credit of which is impeached, and all 
inferences from his evidence which do not neces- 
sarily flow from it.°? It has also been held that 
defendant, moving for a direction upon plaintiff’s 
cause of action, waives a counterclaim set up by his 
pleading.** It does not, however, it has been held, 
waive objections to the admission or exclusion of — 
evidence.®> 
[§ 428] (2) Motions by Both Parties As Waiver 
of Jury. There is, however, considerable lack of 
harmony as to the effect of motions by both parties 
to direct a verdict, in respect of questions of fact. 
The rule is well settled in a number of states that 
the effect of such motions is of itself under no cir- 
cumstances a waiver of a right to jury trial by either 
party, and confers no power on the court to deter- 
mine questions of fact,°® although it may operate 


v. Ankeny, 135 So. 521, 102 Fla. 151; 
Commercial Credit Co. v. Parker, 
132 So. 640, 101 Fla. 928; Alhambra 
Groves v. Cody, 126 So. 749, 99 Fla. 
448; Aspinwall v. Gleason, 122 So. 
270, °97 Fla. 869; Briggs v. Mann, 116 
So. 2, 95 Fla. 31; Wilson-Otwell v. 
Ritch, 112 So. 547, 93 Fla. 698; Ste- 
vens v. Tampa Elec. Co., 88 So. 303, 
81 Fla. 512; Gravette v. Turner, 81 
So. 476, 77 Fla. 311; Anderson v. 
Southern Cotton Oil Co., 74 So. 975, 
73 Fla. 715; Haile v. Mason Hotel, 
etc., Co., 71 So. 540, 71 Fla. 469; Gunn 
x Jacksonville, 64 So. 435, 67 Fla. 
4 


Jil.—Truman’s Pioneer’ Stud Farm 
v. Baker, 176 Ill.App. 524; Pratt v. 
Stone, 10 Ill.App. 633. 

Iowa.—Meyer v. Houck, 52 N.W. 


235, 85 Iowa 319. 

Mass.—Cook v. Boston El. R. Co., 
142 N.E. 824, 248 Mass. 142. 

Mo.—Koerner v:. St. Louis Car Co., 
107 S.W. 481, 209 Mo. 141, 17 L.R.A.N. 
S. 292; Hach v. St. Louis, I. M. & S. 
Ry. Co., 106 S.W. 525, 208 Mo. 581. 

See Pocatello Security Trust Co. v. 
Henry, 206 P. 175, 35 Idaho 321, 27 
A.L.R. 337 (holding that the motion 
admits such inferences as a jury 
- would have been justified in drawing 
from it had the case been submitted 


to a jury). 
Corbett, 290 P. 200, 


50. Servel v. 
49 Idaho 536. 

51. Stauff v. Biggenheimer, 102 N. 
W.. 694, 94 Minn. 309; Grams v. Nov- 
inger, (Mo.App.) 231 S.W. 265. And 
see cases infra this note. 

[a] Rule applied.—The court can- 
not, because defendant’s motion has 
been overruled, instruct the jury to 
find for the plaintiff on the ground 
that the motion admitted the truth of 
the -evidence adduced. Woldert 
Grocery’ Co. ;v. Veltman, (Tex.Civ. 
App.) 83 S.W. 224. 

[b] Effect of defendant’s motion 
as an‘admission of the truth of plain- 
tiffs case does not extend beyond the 
consideration of the motion. Weiss 
v. Northern Dredge, etc., Co., 142 A. 
253, 155 Md. 351. 

52. Mellen v. U. S. Health, ete., 
PnsyCon. 0 0A, 21385 83 Vt. 242" 

. Chesapeake, 
Canal Co., 1 Gill (Md.) 222. 

[a] On plaintiff’s motion for di- 
rected verdict, allegations of answer 
must be taken as true. Industrial 
Profit Sharing Bank y. Carlisle, 155 
S.E. 149, 158 S.C. 21. 

54. Hisinger y. HE. J. Murphy Co., 
48 App.D.C. 476. 

[a] Written instrument.—Thus, 
while a motion admits the validity 
and materiality of a writing, it does 


etc; 


not admit the construction sought to 
be attached thereto by the adverse 
party. Hisinger v. E. J. Murphy Co., 
48 App.D.C. 476. 

55. Sharp v. Western Union Tel. 
aoa CATIZ:) 46 PP) 8951080 SAS Re 


56. Sharp v. Western Union Tel. 
Co., supra. 

57-58. Humphrey v. Trustees of 
Columbia University in City of New 
York,’ 239° N.Y.S. 461, 228 App.Div. 
168; Bartlesville Zinc’ Co. v. James, 
166 P. 1054, 66 Okl. 24. 

59. Waiver of jury generally see 
Juries §§ 104-144. 

60. Brattleboro v. Carpenter, 158 
A. 73, 104 Vt. 158. 


61. Ark.—Webber v. Rogers, 193 
S.W. 87, 128 Ark. 25. 
Iowa.—New England Equitable 


Ins. Co. v. Boldrick, 185 N.W. 468, 
192 Iowa 763. 

Ohio.—Canton v., Pryke, 26 Ohio 
Cir.Ct.N.S. 465. 

Or.—Wicks v. Sanborn, 143 P. 1007, 
KZN Ors sais 

Tenn.—Sprankle v. Meyernick, 4 
Tenn.Civ.A. 515. 

Vt.—Mason vy. Sault,,108 A. 267, 93 
Vt. 412, 18 A.L.R. 1426. y 

And see cases infra this note; infra 
§ 428 text and note 66 

But see Ranken v. Donovan, 61 
N.Y.S. 542, 46 App.Div. 225 [aff 60 N. 
BH. 1119, 166 N.Y. 626] (dictum to con- 
trary effect). 

[a] Defendant’s motion. — Thus 
defendant’s motion to direct a verdict 
at the close of plaintiff’s case is not a 
submission to the court of defendant’s 
case. Canton v. Pryke, 26 Ohio Cir. 
Ct.N.S. 465; Wicks v. Sanborn, 143 P. 
100%, (220K. Bed. 

[b] Plaintiff’s motion.—(1) Simi- 
larly, there is nothing in the ex- 
pressed or necessarily implied pur- 
pose of plaintiff's motion for direc- 
tion of a verdict in his favor that sug- 
gests a waiver of any rights, or an 
offer to submit the facts to the court. 
Stevens v. Mutual Protection Fire 
Ins. Co., 149 A. 498, 84 N.H. 275, 69 
A.L.R. 624. (2) Plaintiff, by moving 
for a directed verdict at the close 
of all the evidence, defendants not 
renewing their like motion, made at 
the close of plaintiff's evidence, but 
insisting that the case should go to 
the jury, does not waive its right to 
go to the jury on its motion being de- 
nied. Woodsville Guaranty Sav. Bank 
v. Rogers, 74 A. 85, 82 Vt. 468. 1..(3) 
Plaintiff does not waive the right to 
contest the affirmative matter set 
forth in the answer by moving for 
judgment at the close of plaintiff’s 
testimony. Frye y. Phillips, 89 ‘P. 


559, 93 PB. 668, 46 Wash. 190. 

62. Sigua Iron Co. v. Greene, 88 
F. 207,31 C.C.A. 477; Brattleboro: v. 
Carpenter, 158 A. 73, 104 Vt. 158; 
Mason v. Sault, 108 A. 267, 93 Vt. 412, 
18 A.L-R. 1426. 

63. Anderson v. Cumberland Tel., 
etc., Col, 38 So. 786, 86 Miss. 341. 

64. Miller v. McGannon, 113 N.W. 
170, 79 Neb. 609.° 

Direction where case presents issue 
of set-off or counterclaim see infra § 


| 451. 


65. Barnes v. Noel, 174 S.W. 276, 
131°Tenn. 126; King v. Cox, 151 S.W. 
58, 126 Tenn. 553. 

Consideration upon motion of ex- 
cluded evidence and evidence received 
over cbjection see infra § 433 text and 
notes 34—48. 

66. Ga.—Broadhurst v. Hill, 74 S. 
EH. 422, 137 Ga. 833; J. L. Riley & Co. 
v. London. Guaranty, ete., Co., 109 S. 
BE. 676, 27 Ga.App. 686; Elder v. Wood- 
ruff Hardware & Mfg. Co., 85 S.E. 268, 
16 Ga.App. 255. 

Ill.— Wolf v. Chicago Sign Printing 
Co., 84 N.E. 614, 233 Ill. 501, 13 Ann, 
Cas. 369 [rev 135 Ill.App. 366]. 

Iowa.—Mechanies’ Say. Bank v. 
Polk County, 193 N.W. 401, 195 Iowa 
1142; New England Equitable Ins. 
Co. v. Boldrick, 185 N.W. 468, 192 Iowa 
763; Manska v. San Benito Land Co., 
184 N.W. 345, 191 Iowa 1284, 18 A.L.R. 
14380; German Sav. Bank yv., Bates 
Addition Imp, Co., 82 N.W. 1005, 111 
Iowa 432. 

Kan.—Sentney v. Central Cattle 
Loan Co., 240 P. 856, 119 Kan. 545; 
Smith v. Hutchinson Box Board & 
Paper, Co., 166 P. 484, 101.Kan. 274. 
Compare Dannifer v. Aurand, 189 P. 
371, 106 Kan. 605 (holding that where 
both parties to an action filed motions 
asking for a directed verdict, one of 
which is sustained, and the other par- 
ty thereupon asks that the case be 
submitted to the jury on certain ques- 
tions, and there is eonflicting evidence 
on material issues of fact, such is- 
sues should be submitted to the jury 
for their determination). 

Me.—Gilman v. F. O. Bailey Car- 
riage Co., 131 A. 188, 125 Me. 108. 

Minn.—Stauff v. Bingenheimer, 102 
N.W. 694, 94 Minn. 309. Compare 
Clay County v. Olson, 143 N.W. 970, 
123 Minn, 437 (where, in an action on 
a bond given under L, (1909) c. 469 § 
2, for preliminary expenses of a pro- 
posed ditch proceeding, there wags no 
conflict in the evidence, and each 
party requested a directed verdict, 
it was held not error to direct a ver- 
dict upon the issue of the reasonable- 
ness of the auditor’s compensation). 

N.H.—Stevens v. Mutual Protection 


For later cases, developments and changes in the 1aw see Annotations, same title and section number, 
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thus when accompanied by certain other cirecum- 
In other jurisdictions, on the 
contrary, the rule is that a request by both parties 


stances or conduct.®? 


Fire Ins. Or 149 A. 498, 84 N.H. 275, 
69 A.L.R. 62 

N. Gtaroaetn Homes Realty Co. v. 
Lang, 133 A._389, 102 N.J.Law 635; 
Second Nat. Bank of Hoboken v. 
Smith, 103 A. 862, 91 N.J.Law 531, 
1 A.L.R. 470; Hayes v. Kluge, 92 A. 
358, 86 N.J.Law 657. 

Okl.—Mid-Continent L. Ins. Co. v. 
mackett, 299, (P:-(862; 149) Okl. 147; 
Sterrett v. Interstate Trust Co., 282 
P. 290, 140 Okl. 125; Hogan v. Mil- 
burn, 146 P. 5, 44 Okl. 641; Midland 
Valley R. Co. v. Lynn, 135 P. 370, 38 
Okl. 695; ‘Taylor v. Wooden, 118 P. 
372, 30 Okl. 6, 36 L.R.A.N.S. 1018; 
Farmers’ Nat. Bank of Tecumseh v. 
McCall, 106 P. 866, 25 Okl. 600, 26 
Gee ACNE Ss pall « 

S.C.—Cantor v. Reserve Loan L. 
ins. Co. oe Seb 5A2 eI 6k 2S:C.9 98. 
See Maybank v. Rogers, 82 S.E. 422, 
98 S.C. 279 (holding, where mutual 


motions were made, that it was 
proper to refuse defendant’s but 
wrong to grant plaintiff’s, and the 


whole case should have been sub- 
mitted to the jury). 

Tenn.—Wildman Mfg. Co. v. Daven- 
port Hosiery Mills, 249 S.W. 984, 147 
Tenn. 551; Brackin v. McGannon, 192 
S.W. 922, 1387 Tenn. 207; King v. Cox, 
151 S.W. 58, 126 Tenn. 553; Virginia- 
Tennessee Hardware Co. v. Hodges, 
149 S.W. 1056, 126 Tenn. 370. But see 
Southern R. Co. v. Crutcher, 1 Tenn. 
Civ.A. 231 (holding that by mutual 
motions the whole case submitted ex- 
cept the question of the amount of 
damages is submitted to the court). 
Contra Aizenshtatt v. Jackson, 1 Tenn. 
Civ.A. 805. 

Tex.—Hunter v. Grant, (Civ.App.) 
41 S.W.(2d) 245; Long Bell Lumber 
Co. v. Futch, (Civ.App.) 20 S.W.(2d) 
1076; Gattis v. Kirk, (Civ.App.) 12 
S.W.(2d) 589; Morriss v. Knepper, 
(Civ.App.) 10 S.W.(2d) 1012; Miller- 
Vidor Lumber Co. v. Schreiber, (Civ. 
App.) 298 S.W. 154; Citizens’ Nat. 
Bank of Brownwood v. Texas Com- 
press Co., (Civ.App.) 294 S.W. 331; 
Colvin v. Chadwick, (Civ.App.) 291 S. 
W. 639. Compare Co-operative Fur- 
niture Co. v. Southern Surety Co., 
(Civ.App.) 264 S.W. 201 (holding that, 
where both parties moved for a direct- 
ed verdict, defendant also moving 
for submission of two special issues, 
if defendant was not entitled to an 
instructed verdict that fact did not 
deprive him of the right to have 
special issues submitted if the evi- 
dence raised them, and defendant, in 
so contending, did not invite the trial 
court’s error in directing verdict for 
plaintiff on the theory that defend- 
ant’s motion for an instructed ver- 
dict left no issue to be submitted). 
Contra Tiblier v. Perez, (Civ.App.) 
277 S.W. 189; Jeffers v. Brewer, (Civ. 
App.) 266 S.W. 1110. 

Vt.—Town of Brattleboro v. Car- 
penter, 158 A. 73, 104 Vt. 158; Mason 
v. Sault, 108 A. 267, 93 Vt. 412) 18 A.L. 
R. 1426; Seaver v. Lang, 104 BAe Outs 
92 Vt. 501; Fitzsimons v. Richardson, 
Twigg & Co., Bay A Salil pyOiby WWAlieeralom 

See Rogers v. Brooks, 17 So. 97, 
105 Ala. 549 (holding, where both 
plaintiff asd defendant moved for a 
directed verdict at the conclusion of 
the evidence, and defendant’s request 
was granted, that such conduct was 
improper and the question was one 
for the jury, the evidence being in 
conflict on a material issue); Peters 
v. Thor, (Ariz.) 12 P.(2d) 781 (hold- 
ing direction of a verdict after mo- 
tions by both parties improper, where 
the evidence was insufficient to sup- 
port such direction had a motion been 
made only by the party for whom 
the verdict was directed); Fidelity- 
Phenix F. Ins. Co. v. Garrison, (Ariz.) 
6 P.(2d) 47 (to same effect); Saunders 
v. Kenyon, (R.I.) 159 A, 824 (holding, 
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where both parties moved for a di- 
rected verdict, in a case in which the 
testimony was conflicting and capable 
of supporting different conclusions, 
that the court should not have direct- 
ed a verdict but should have left the 
case to the jury); Old Kentucky Dis- 
tributing Corp. v. Morin, 146 A. 403, 
50 R.I. 163 (to same effect); Chadwick 
v. Beneficial L. Ins. Co., 181 P. 448, 54 
Utah 443 (holding, where both parties 
claimed to be entitled to a direction 
of verdict, that, the evidence making 
a case for the jury, refusal of plain- 
tiff’s claim was proper and direction 
for defendant was improper, and the 
case should be submitted to the jury); 
Kytka v. Weber County, 160 P. 111, 
48 Utah 421 (holding, where mutual 
motions were made, that it was proper 
to deny one which failed to state the 
grounds and error to grant the other 
under the facts, and that the case 
should have been left to the jury). 

“The mere fact that each party to 
a cause moves for a verdict in his 
favor does not amount to a consent 
that the case shall be taken from the 
jury. One who claims that the evi- 
dence is all his way does not waive 
the right to claim that, at least, some 
of it is his way, and that right is not 
affected by the fact that the other 
party moves that a verdict be directed 
in his favor.’ Fitzsimons v. Rich- 
ardson, Twigg & Co., 84 A. 811, 812, 
86 Vt. 229. 

“Tt would be a strained and unjust 
construction to hold in such a case 
that the party first making the mo- 
tion thereby admitted that, if his own 
motion be denied, the motion of his 
adversary should be granted, or that 
he waived a jury trial, and consented 
that the trial judge might decide the 
case in accordance with the _ pre- 
ponderance of the evidence. It can- 
not be fairly assumed, from the mere 
fact that a party makes a motion or 
request for a directed verdict in his 
favor, that he concedes anything ex- 
cept for the purposes of his motion. 
He admits for such purpose the credi- 
bility of the evidence against him, 
and every fact and inference which 
may be fairly drawn therefrom in 
favor of his adversary. If, however, 
upon such concession, the court rules 
that the party making the motion is 
not, as a matter of law, entitled to a 
verdict in his favor, and he does noth- 
ing to waive his rights except to 
make the motion, it is then the duty 
of the court to submit the case to the 
jury, unless the opposite party is, 
upon the evidence, as a matter of 
legal right, entitled to a verdict in 
his favor.’”’ Stauff v. Bingenheimer, 
102 N.W. 694, 695, 94 Minn. 309 [quot 
Midland Valley R. Co. v. Lynn, 135 P. 
870,371, 38 OKl) 3954. 

“In submitting separate successive 
motions, each followed by a denial, 
the acts, claims and purposes of the 
parties throughout are independent, 
adverse, and antagonistic. It is true 
that the position of each is predicated 
upon the asserted absence either of 
conflicting evidence or of any evi- 
dence adverse to him, but this is not 
because of the consensus, but because 
of the very disparity, of their views, 
in which they are diametrically op- 
posed. . . . Neither party con- 
cedes, if he is in error in his view 
as to the want of adverse evidence in 
his favor, that there is no confliet 
therein, the contrary is the only 
natural inference. It seems to us 
illogical to hold that any meeting of 
minds may be implied from _ the 
separate adverse acts, of the parties 
in pursuance of antagonistic purpos- 
es, much less that such acts conclu- 
sively import an agreement.” Stevens 
v. Mutual Protection F. Ins. Co., 149 
A. 498, 503, 84 N.H. 275, 69 A.L.R. 624. 
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for the direction of a verdict amounts to a waiver 
of the jury and a submission of the whole case to 
the court®* if there is not other action on the part 


[a] “Majority rule.”—(1) The de- 
cisions are not consistent even upon 
the question of what is in fact the 
majority rule, there being some au- 
thority stating that, although there 
are some precedents to the contrary, 
it is well settled in most jurisdictions 
that such action on the part of both 
does not withdraw the case from the 
jury (Mechanics’ Sav. Bank y. Polk 
County, 193 N.W. 401, 195 Iowa 1142), 
(2) while it is said by other authority 
that support for the proposition of 
withdrawal by motion of both parties 
is found in the decisions of the courts 
of a majority of the American juris- 
dictions, while the contrary view is 
sustained by a respectable minority 
(Stevens v. Mutual Protection F. Ins. 
Sree A. 498, 84 N.H. 275, 69 A.L.R. 


[b] Reason for rule.—As plaintiff 
has nothing to submit not already 
submitted when he has offered his 
evidence and rested his case, his join- 
ing in defendant’s motion does not 
change the nature of it and it is still 
a motion. testing the sufficiency of 
plaintiff’s evidence and in no wise a 
submission of defendant’s case. Can- 
ton v. Pryke, 26 Ohio Cir.Ct.N.S. 465. 

[c] Well-considered cases.—Ste- 
vens v. Mut. Protection F. Ins. Co., 
149 A. 498, 84 N.H. 275, 69 A.L.R. 624; 
King v. Cox, 151 S.W. 58, 126 Tenn. 
553. 

[d] In North Dakota (1) the 
courts early adopted and consistent- 
ly followed the rule that mutual mo- 
tions waived the jury and submit- 
ted the whole case to the court. Van 
Woert v. Modern Woodmen of Ameri- 
ca, 151 N.W. 224, 29 N.D. 441; Fried 
v. Olsen, 133 N.W. 1041, 22 N.D. 381; 
Citizens’ Nat. Bank of Jamestown v. 
Osborne-McMillan Elevator Co., 131 
N.W. 266, 41 N.D. 335; Gooler v. Hid- 
ness, 121 N.W. 83, 18 N-D. 338; Um- 
sted v. Colgate Farmers’ El. Co., 122 
N.W. 390, 18 N.D. 309; Dunean v. 
Great Northern R. Co.,; 118 N.W. 826, 
17 N.D. 610, 19 L.R.A.N.S. 952; Aber 
v. Twichell, 116 N.W. 95, 17 N.D. 229; 
Larson v..Calder, 113 N.W. 103, 16 
N.D. 248; Park River Bank y. Nor- 
ton, 97 N.W. 860, 12 N.D.°497; Grand 
Forks First M. EH. Church v. Fadden, 
77. N.W. 615, 8 N.D. 162; Stanford v. 
McGill, 72 N.W. 9388, 6 N.D. 536, 38 
L.R.A. 760; New Bngland Mortg. Se- 
curity Co. v. Great Western El. Co., 
71 N.W. 130, 6 N.D: 407. (2) But, 
by virtue of 1 (1921) \¢_133, prohibit- 
ing the direction of.a verdict over the 
objection of an adverse party, the 
rule is now otherwise, at least where 
either motion is objected to when 
made. First Nat. Bank v. Strauss, 
194 N.W. 900, 50 N.D. 71. 
cr See infra text and notes 80-— 

68. U.S.—Williams v. Vreeland, 39 
S.Ct. 438, 250 U.S. 295, 63 L.Ed. 989, 
3 A.L.R. 1038 [Laff 244:F. 346, 156 C. 
C.A. 632]; Empire State Cattle Co. v. 
Atchison, etc., R. Co., 28 S.Ct. 607, 210 
WES. 45°52) Le Baeosliofatt’ 147457, 
Tir. CAs GOL Wand Wave We 463; 77s 
A. 607]; Beuttell' v. Magone, 15 S. 
Ct 5667015791 US. 154;'°39° anid 16545 


Barringer v. Dinkler Hotels Co., 61° 
F.(2d). 82; Fetan v. Atantic,: ete, 
Steam Nav. Co. 60 F.(2d) 328; 


Springfield Fire & Marine Ins. Co. v. 
National Fire Ins. Co., 51 F.(2d) 714, 
76 A.L.R. 1287; American Cyanamid 
Co. v. Wilson, etc., Fertilizer Co., 51 
F.(2d) 665; Southern Surety Co. v. 
Fidelity & Casualty Co., 50 F.(2d) 16; 

. S. v..De Armond; 48 F.(2d) 465; 
American Surety Co. v. Republic Cas- 
ualty Co., 42 F.(2d) 807; New York 
Life Ins. Co. v. Ollich, 42 F.(2d) 399; 
Positype Corp. of America y. Flow- 
ers, 36 F.(2d) 617 [cert den 50 S.Ct. 
461, 28%: U.S. 0%62, 074 Viu-ed. ,11709; 
Maryland Casualty Co. v. Board of 
Education of Clifton, N. J., 34 F.(2d) 
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751; Krauss Bros. Lumber Co. vy. 
Mellon, 30 F.(2da) 901 [conf to man- 
date of Supreme Court 48 S.Ct. 35%, 
276 U.S. 886, 72 L.Ed, 620 (rev 18 
F.(2d) 369) judgment as to costs am 
48 S.Ct. 527, 72 L.Ed. 1018, cert den 49 
S.Ct. 518, 279 U.S. 872, 73 L.Ed. 1008]; 
Clapper v. Gamble, 28 F.(2d) 1755; 
Paine v. St. Paul Union Stockyards 
Co., 28 F.(2d) 463 [mod 35 F.(2d) 
624]; Continental Ins. Co. of City of 
New York y. Fortner, 25 F.(2d) 398; 
Cudahy Packing Co. v. City of Oma- 
ha, 24 F.(2da) 3 [cert den 278 U.S. 601, 
49 S.Ct. 9, 738 L.Ed. 530]; Southern 
Surety Co. v. Austin, 22 F.(2d) 881; 
Avtna Ins. Co. of Hartford, Conn., v. 
Licking Valley Milling Co., 19 F.(2d) 
177 [cert den 275 U.S. 541, 48 S.Ct. 
37, (2 Led. 416]; W. A. Hover & Co. 
v. Denver & R. G. W. R. Co., 17 F. (2d) 
881; Swift & Co. v. Columbia Ry., 
etce., Co., 17 F.(2d) 46, 51 A.L.R. 983; 
American Smelting & Refining Co. v. 
Hyman, 16 F.(2d) 39; First Nat. 
Bank v. First Utah Nat. Bank, 15 F. 
(2a) 918 [cert den 47 S.Ct. 473, 273 U. 
S. 760, 71 L.Ed. 878]; North Philadel- 
phia Trust Co. v. Smith, 13 F.(2a) 
585; U.S. v. Russell Wheel & Foun- 
ary Co. 11 Fi(2d) 531 [aff 31 F.2d) 
826]; Globe & Rutgers Fire Ins. Co. 
v. Winter Garden Co., 9 F.(2d) 227 
[cert den 46 S.Ct. 352, 270 U.S. 654, 
70 L.Ed. 782]; Larabee Flour Milis 
Corporation vy. City Flour & Grain 
Co., 9 F.(2d) 44; Filkins v. State As- 
surance, 8 F. (2a) 389; Speelman v. 
Iowa State Traveling Men’s Assoc., 4 
F.(2d) 501; Meyer, etce., State Bank 
v. First Bank, 291 F. 42; Union Plec- 
tric Steel Co, Vv. Imperial Bank of 
Canada, 286 F. 85%; Montgomery 
Fourth Nat. Bank vy. Portsmouth Cot- 
ton Oil Refining Corp., 284 F. 718 [aff 
280 F. 879]; Thomas-Bonner Co. v. 
Hooven-Owens etc., Co., 284 F. 386; 
Mayes v. U. S. Trust Co., 280 F. 25; 
Holbrook v. Shepard, 279 F, ale se Rich- 
man v. Mulcahy & Gibson, 269 F. 786 
{aff 265 F. 733]; La Crosse Plow Co. 
vy. Pagenstecher, 253 F. 46, 165 C.C. 
A. 644 [cert den 39 S.Ct. Asti 248 U.S. 
572, 63 Ld: 427]; Tri- Bullion Smelt- 
ing & Development Co. v. Jacobsen, 
233 EF. 646, 147 C.C.A. 454; City of 
New York v. Third Nat. Bank of Jer- 
SOVeOliye aol i lionel ie O.CsActauiD 
[eert den 35 S.Ct. 791, 238 U.S. 628, 
59 L.Ed. 1496]; Allegheny Valley 
Brick Co. v. C. W. Raymond Co., 219 
y 477, 185 C.C.A. 189; Schlottman 

E. I. Du Pont de Nemours Powder 
ree 210 F. 356 [aff 218 F. 353, 134 C. 
C.A. 161]; Stratton’s Independence, 
Ltd. v. Howbert, 207 F. 419; U.S. 
v. Two Baskets, 205 FB. 37, 123 C.C.A. 


310; Murch Bros. Const. Co. v. John- 
son, 203 F. 1, 121 C.C.A. 353; Melton 
v. Pensacola Bank, etc., Co., 190 F. 


126, 111 C.C.A. 166; American Nat. 
Bank v. Miller, 185 F. 338, 107 C.C.A. 
456 [aff 33 S.Ct. 883, 229 U.S. 517, 57 
L.Ed. 1310]; Pensacola State Bank v. 
Merchants, etec., Bank, 180 F. 504; 
Mead v. Darling, 159 F. 684, 86 C.C.A. 
552; Anderson v. Messenger, 158 F. 
250, 85 C.C.A. 468; Defiance v. Mc- 
Gonigale, 150 F. 689, 80 C.C.A. 425 
[cert den 207 U.S. 585, 28 S.Ct. 254, 
62 L.Ed. 352]; Love v. Scatcherd, 146 
F. 1, 77 C.C.A. 1; McCormick v. Waco 
Nat. City Bank, 142 F. 132, 73 C.C.A. 
3850; West v. Roherts, 135 F. 350, 68 C. 
C.A. 58; Insurance Co. of North Amer- 
ica v. Wisconsin Cent. R. Co., 134 F. 
794, 67 C.C.A. 300; Phenix Ins. Co. v. 
Kerr, 129 F. 723, 64 C.C.A. 251, 66 L.R. 
A. 569; U.S. v. Bishop, 125 F, 181, ty 
C.C.A. 123; Bradley Timber Co., 
White, 121 PF. V9" 58 C.CLAL 553 sisan 
Iron Co. v. Greene, (ojfet de 207, Sue: 
C.A. 477; Magone v. Origet, 70 F. 778, 
17 C.C.A. 363; Merwin v. Magone, 76 
LENS CMe Leh COHCIN, 361; Chrystie v. Fos- 
ter, 61 F. 551. See Southern Pac. Co. 
v. U. S., 222 F. 46, 137 C.C.A. 584 (rec- 
ognizing the rule). 
Ark.—Upson vy. Robison, 17 S.W. 
(2d) 305, 179 Ark. 600; American Ins. 
Union ‘v. Rowland, 8 S.W. (2d) pled 
177 Ark. 875; Missouri Pac. R. 
Sloan, 2 S.W.(2d) 15, 176 Ark. 79: 


TRIAL 


Commonwealth Life Ins. Co. yv. Tan- 
ner, 300 S.W. 927, 175 Ark. 482; Head 
v. Winship, 297 S.W. 841, 174 Ark. 
1179; Creasey Grocery Corporation Vv. 
Southern Mercantile Co., 277 S.W. 
513, 169 Ark. 1046; Stewart, Vv. uae 
275 S.W. 748, 169 Ark. 363; Col- 
lins Mfg. Go. v. ee nee 
Bank, 261 S.W. 27, 164 Ark. 133; Vin- 
son v. Wooten, 259 S.W. 366, 163 Ark. 
170; National Benev. Soc. v. Barker, 
244 SW, 720, 155: Ark. 506; J.T) Pan 
gason Co. v. Bank of Lepanto, 244 S. 
Ww. 456, 155 Ark. 361; Watkins v. Lou- 
isiana State Life Ins. Co., 237 S.W. 
89, 151 Ark. 596; Sanderson v. Mar- 
coni, 231 S.W. 554, 149 Ark. 97; Se- 
curity Life Ins. Co. of America v. 
Bates, 222 S.W. 740, 144 Ark. 345; Oil 
Trough Gin Co. v. Director General of 
Railroads, 216 S.W. 310, 141 Ark, 133; 
A. B. Smith Lumber Co. v. Portis, 215 
S.W. 590, 140 Ark. 356; Gibson v. 
Allen-West Commission Co., 211 S.W. 
142, 138 Ark. 172; Wells Fargo & Co. 
Express v. Townsend & Freeman Co., 
204 S.W. 417, 134 Ark. 560; Miellmier 
yv. Toledo Scales Co., 193 S.w. 497, 128 
Ark: 2113" Nutt; v. Fry, 177 S.W. 1137, 
119 Ark. 450; Hill v. Kavanaugh, 176 
S.W.. 336, 118 Ark. 134, 4 A.L.R. 1; 
Ozark Diamond Mines Corporation v. 
Townes, 174 S.W. 151, 117 Ark. 552; 
Gee v. Hatley, 170 S.W. 72, 114 Ark. 
376; Home Fire Ins. Co. v. Wilson, 
159 S.W. 1118, 109 Ark. 8324; Bankers’ 
Surety Co. v. "William Miller & Sons 
Co., 150 S.W. 570, 105 Ark. 697; St. 
Louis, I. M. & S. R. Co. v. McMillan, 
150 S.W. 112, 105° Ark. 25; St. Louis 
Southwestern Ry. Co. v. Mulkey, 139 
S.W. 643, 100 Ark. 71, Ann.Cas.1913C 
1339. 

Colo.—Wells v. Blystad, 14 P.(2d) 
1078; Parker v. Plympton, 273 P. 
1080, 85 Colo. 87; Watkins v. Securi- 
ty Ben. Ass’n, 255 P. 452, 81 Colo. 
66; Butts v. Sauve, 245 P. 713, 79 
Colo. $17; Catlin v. Moynihan, 230 
P. 1114, 76 Colo. 164; Boldt v. Motor 
Securities Co., 218 P. 743, 74 Colo. 55; 
Cascade Auto Co. v. Petter, 212 P. 823, 
72 Colo. 570; McGhee Inv. Co. v. 
Kirsher, 204 P. 891, 71 Colo. 187; Sax- 
ton v; Perry, 107 P, 281, 47 Colo. 263; 
Butcher v. Butcher, 122 P. 397, 21 
Colo.App. 416. 

D.C.—Wardman Const. Co. v. Flynn, 
60 App.D.C. 357, 54 F.(2d) 831; Lem- 
on v. Martin, 55 App.D.C. 186, 3. 
(2d) 710; Splain Ventw Say us Goodrich 
Rubber Co., 53 App.D.C, 300, 290 F: 
2755 Freeman vy. Moses, 52 App.D.C. 
164, 285 F. 898. 

ind.—Connersville Hydraulic Co. v. 
City of Connersville, (App.) 173 N.E. 
641; McKinney v. Crawford, 155 N.E. 
185, 87 Ind.App. 431; Continental 
Casualty Co. v. Klinge, 144 N.E. 246, 
82 Ind.App. 277; Goings v. Davis, 141 
N.E. 4738, 143 N.E. 174, 82 Ind.App. 
231; Kleine v.. Houk, 134 N.E. 872, 
78 Ind.App. 146; Indianapolis Trac- 
tion, etc., Co. v. Vaughn, 117 N.E. 673, 
65 Ind.App. 581; Deeter v. Burk, 107 
N.E. 304, 59 Ind.App. 449. 

Mich.—Peninsular State Bank of 
Detroit v. First Nat. Bank, 222 N.W. 
157, 245 Mich. 179; Lang v. Leonard, 
Crosset & Riley, 219 N.W. 610, 242 


Mich. 472; Mills v. Anderson, 214 N. 
W. 221, 238 Mich. 643; Hemphill 
v. Orloff, 213 N.W. 867, 238 Mich. 


508, 58 A.L.R. 507 [aff 48 S.Ct. 577, 
277 U.S. 537, 72 L.Ed. 978]; Peo- 
ple’s Sav. Bank of Saginaw v. Pere 


Marquette Ry. Co., 209 N.W. 182, 
235 Mich. 399; Simpson v. Mur- 
phy, 201 N.W. 464, 229 Mich. 449; 


West v. Newton, 201 N.W. 196, 229 
Mich. 68; Sterling Cork & Seal Co. 
v. Ph. Kling Brewing Co., 200 N.W. 
142, 228 Mich. 566; City Nat. Bank Vi 
Price’s Estate, 196 'N.W. 429, 225 Mich. 
200; Superior Steel Spring Co. v. New 
Era Spring & Specialty Co., 184 N.W. 
440, 215 Mich. 594; Lake Shore Stone 
Co. v. Westgate, 179 N.W. 264, 211 
Mich. 540; Germain v. Loud, 155 N. 
Wis aitiss 189 Mich. 38; Hatch v. Cal- 
houn County, 136 N.W. 350, 170 Mich. 
322 But see Lonier v. Ann Arbor 
Sav. Bank, 116 N.W. 1088, 153 Mich. 
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253 (holding that mutual motions do 
not waive the jury where the evi- 
dence of the principal witness, on the 
examination in chief and on the cross- 


examination, was inconsistent and 
conflicting). 
Mont.—Olsen v. Zappone, 273 P. 635, 


83 Mont. 573; Harvey E. Mack Co. -v. 
Ryan, 261 P. 2838, 80 Mont. 524; An- 
derson v. Border, 244 P. 494, 75 Mont. 
516; Stiemke v. Jankovich, 233 P. 904, 
72 Mont. 363; Hollingsworth v. Ruck- 
man, 232 P. 180, 72 Mont. 147; Barke- 
meyer Grain & Seed Co. v. Hannant, 
213 P. 208, 66 Mont. 120; Bank of 
Commerce, Forsyth, v. U. S. Fidelity 
ae Guaranty Co., 194 P. 158, 58 Mont. 


Neb. —Adams v. City of Omaha, 230 
N.W. 680, 119 Neb. 753; First Nat. 
Bank v. Newton, 229 N.W. 334, 119 
Neb. 394; Knies v. Lang, 217 N.W. 
615, 116° Neb. 387, 57 A.L.R. 1022° 
Pearlman v. Snitzer, 198 N.W. 879, 112 
Neb. 135; Waters v. Nebraska Mut. 
Ins. Co., 187 N.W. 125, 108 Neb. 1; 
Riverton State Bank v. Walker, 186 
N.W. 1011, 107 Neb. 672; Merchants’- 
Mechanics’ First Nat. Bank v. Cavers 
Elevator Co., 180 N.W. 588, 105 Neb. 
321; Modern Woodmen of America 
v. Berry, 161 N.W. 534, 100 Neb. 820, 
Ann.Cas.1918D 302; Fairbanks, Morse 
& Co. v. Austin, 147 N.W. 126, 148 N. 
W. 332, 96 Neb. 137; Krecek v. Su- 
preme Lodge of Fraternal Union of 
America, 145 N.W. 859, 95 Neb. 428; 
Howell v. Bowman, 131 N.W. 597, 89 
Neb. 389; Martin v. Harvet, 130 N.W. 
1039, 89 Neb. 173; Dorsey v. Wellman, 
122 N.W. 989, 85 Neb. 262. 

N.M.—Romero v. Herrera, 228 P. 
604, 30 N.M. 139; De Bure v. Armen- 
ta, 164 P. 838, 22 NM. 443; Home 
Sav. Bank v. Woodruff, 94 Pesos eas 
N.M. 502. 

N.Y.—McCormack v. Security Mut. 
Life Ins. Co.; 116) N:E..° 74, 220: Noy. 
447; Jacobus v. sjamestown Mantel 
Co., 105 N.B. 210, 211 N.Y. 154; Gould 
v. Springer, 99 N.E. 149, 206 N.Y. 641; 
Sandman v. Finn, 78 N.E. 75 ko N. 
Y. 508, 12 L.R.A.N.S. 1134; Rosen- 
stein v. Vogemann, 77 N.E. 625, 184 
N.Y. 325; Beach v. Supreme Tent K. 
M.; W269) NCE.. 289, Ai NY. 6 d008 
Leggat v. Leggat, 68 N.E. 1119, 176 
N.Y. 590; National Wall Paper Co. v. 
Associated Manufacturers’ Mut. F. 
Ins. .Co., 67 N.B. 440,-175) N.Y. 226; 
People v. Scannell, 65 N.E. 165, 172 
N.Y. 316; Morgantown Second Nat. 
Bank v. Weston, 64 N.E. 949, 172 N.Y. 


250; Sigua Iron Co. v. Brown, 64 N. 
E. 194, 171 N.Y. 488; Westervelt v. 
Phelps7e63), Nabi. , 962, 2d NwYou 2uee 


State Bank v. Southern Nat. Bank, 62 
INCEO Gil: Gyan’ Oem INI Vc tan lee Sweetland v. 
Buell, 58 N.B. 663, 164 N.Y. 541, 79 
Am.S.R. 676; Porter v. Traders’ Ins. 
Co., 58 N.E. 641, 164 N.Y. 504, 52 L. 
R.A. 424; Trimble v. New York Cent., 
etc, R. Co., 56 N.B. 532,862 Ney, 84 
48 sTSRCAG 115; Elmira Second Nat. 
Bank v. Weston, 55 N.E. 1080, 161 N. 
Wien 19.2052 1eO AmS.R. 283; Smith v. 
Weston, 54 N.E. 38, 159 N.Y. 194; 
Adams v. Roscoe Lumber Co., 53 N.E. 
805, 159 N.Y. 176; Clason v. Baldwin, 
46., N.B. 322, 1525 N.Y 204; > mast 
Hampton v. Vail, 45 N.E. 1030, 151 
N.Y. 4633 Barrow Steamship Co. Vv. 
Mexioan Cent. SCO. sro WINE a ode 
oA NGVonl 5 at GER OAL 361; Daly v. 
Wise, 30 N.E. 837, L32 N.Y. 306, 16 
TAG 236; .Peck v. Phenix Ins. Co., 
29 N.E. 137, 130 N.Y. 160; Thompson 
v. Simpson, 28 N.E. 627, T28) INCYS 
270; Howell v. Wright, 25 N.Y 912, 
122 N.Y. 667; Sutter v. Vanderveer, 
25 N.E. 907, 122 N.Y. 652; National 
City Bank v. Westcott, 23 N.E. 900, 
118 N.Y. 468, 16 Am.S.R. (eres Mayer 
v. Dean, 22 N.B. 251415 NEY. 556: 5, 
R.A. 540; Gregory v. New York, 21 
NUE. 119; 123° NOY. 4165 85.RoA. 854; 
Kirtz v. Peck, 21 N.E. 130, 113 N.Y. 
222; Phelps v. Borland, 9 N.E. 307, 
103 N.Y. 406, 57 Am.R. 755, 25 Wkly. 
Dig. 48; Provost Vv. McEncroe, 5 N.E. 
795, 102 N.Y. 650, mem; Stratford v. 
Jones, 97 N.Y. 586 {aff 19 N.Y.Super. 
185]; Dillon v. Cockroft, 90 N.Y. 649 
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[aff 24. Hun 3884, 12 Wkly.Dig. 92]; 
Koehler yv. Adler, 78 N.Y. 287; O’Neill 
v. James, 43 N.Y. 84; Davis v. Bickle, 
245 N.Y.S. 488, 230 App.Div. 580; Ni- 
agara Ferry & Transportation Co. v. 
Eagle Star & British Dominion Ins. 
Co., 242 N.Y.S. 273, 229 App.Div. 433 
{rev 173 N.E. 895, 254 N.Y. 626, and 
cert den 51-S.Ct. 182, 282 U.S. 899, 75 
L.Ed. 791]; Bintz v. Mid-City Park 
Corporation, 229 N.Y.S. 390, 223 App. 
Div. 533; Karpas v. Bandler, 228 N.Y. 
S. 241, 223 App.Div. 306; Herbstman 
v. Lamoree, 212 N.Y.S. 296, 214 App. 
Div. 504; Gertner yv. Glens Falls Ins. 
Co., 184. N.Y.S. 669, 193 App.Div. 836 
{aff 135 N.E. 921, 283 N.Y. 568]; Ste- 
vens v. Mutual Life Ins. Co. of New 
York, 171 N.Y.S. 296, 183 App.Div. 629 
[rev on other grounds 125 N.E. 682, 
227 N.Y. 524]; Reiss v. Supreme Con- 
clave, Improved Order of Heptasophs, 
164 N.Y.S. 878, 177 App.Div. 845; Mar- 
us v. Central R. Co. of New Jersey, 
161 N.Y.S. 546, 175 App.Div. 783; Bos- 
kowitz v. Continental Ins. Co.,/ 161 
N.Y.S. 680, 175 App.Div. 21; Newcomb 
v. La Roe, 152 N.Y.S. 635, 167 App 
Div. 566; Van Ness v. Ransom, 150 
N.Y.S. 251, 164 App.Div. 483 [aff 144 
N.Y.S. 420, 83 Misc. 178, and aff sub 
nom. Parsons v. MacFarlane, 115 NE. 
1046, 220 N.Y. 605]; Mann v. Franklin 
Trust Co., 143 N.Y.S. 660, 158 App. 
Div. 491; Samuel v. Holbrook, Cabot 
& Rollins Corporation, 141 N.Y.S. 275, 
156 App.Div. 485 [aff 109 N.E. 1092, 
215 N.Y. 641]; New York v. Thirty- 
Fourth St. Crosstown Ry. Co., 122 N 
Y.S. 344, 137 App.Div. 644; Forschirm 
v. Mechanics’ & Traders’ Bank, 122 N. 
Y.S. 168, 137 App.Div. 149 [aff 100 N. 
BE. 1127, 206 N.Y. 745]; Fairbanks v. 
Nichols, 119 N.Y.S. 752, 135 App.Div. 
298; Buffalo Glass Co. v. Assets 
Realization Co., 117 N.Y.S. 1087, 133 
App.Div. 775; -Coffey v. Burke, 116 N. 
Y.S. 514, .132 App.Div. 128 [motion 
den 90 N.E. 1157, 196 N.Y. 563]: San- 
del v. Sommers, 115 N.Y.S. 357, 131 
App.Div. 537; Sewell v. Home Ins. Co., 
BUS IENG YS: o455 10). App. Dive, dele 
Maxwell v. Martin, 114 N.Y.S. 349, 
130 App.Div. 80; Kinner v. Whipple, 
113 N.Y.S. 337, 128 App.Div. 736 [rev 
on other grounds 92 N.F. 1088, 198 N. 
Y. 585]; Colaneri v. General Acc. As- 
sur. Corp.,,110 N.Y.S. 678, 126 App. 
Div.nb91; Baker v. D. Appleton & Co., 
95 N.Y.S. 125, 107 App.Div. 358 [aft 
80 N.E. 1104, 187 N.Y. 548]; Reed v. 
Spear, 94 N.Y.S. 1007, 107 App.Div. 
144; Rosenstein v. Traders’ Ins. Co., 
92 N.Y.S. 326, 102 App.Div. 147; Ken- 
nedy v. New York, 91 N.Y.S. 252, 
99 App.Div. 588; German-American 
Bank v. Cunningham, 89 N.Y.S. 836, 
97 App.Div. 244; Appel v. Attna L. 
Ins. Co., 83 N.Y.S. 238, 86 App.Div. 83 
{aff 72 N.E. 1139, 180 N.Y. 514]; Cul- 
linan v. Fidelity, etc., Co., 82 N.Y.S. 
695, 84 App.Div. 292 [aff 69 N.E. 1122, 
177 N.Y. 574]; Leggatt v. Leggatt, 80 
N.Y.S. 327, 79 App.Div. 141 [aff 68 
N.E. 1119, 176 N.Y. 590]: German- 
American Bank v. Schwinger, 78 N.Y. 
S. 38, 75 App.Div. 393; Beach v. Su- 
preme Tent K. M. W., 77 N.Y.S. 770, 
74 App.Div. 27 [aff 69 N.E. 281, 177 
N.Y. 100]; Paul v. Delaware, ete., Ri 
Co., 76 N.Y.S. 552, 72 App.Div. 449 [aff 
67 N.E. 1087, 175 N.Y. 478] ; Becker v. 
New York, 65 N.Y.S. 899, 53 App.Div. 
301; Page Vv. Shainwald, Goa INGEN. 
174, 52 App.Div. 349 [rev on other 
grounds 62 N.B. 356, 169 N.Y. 246, 57 
L.R.A. 173]; Litt v. Wabash R. Co., 
64 N.Y.S. 108, 50 App.Div. 550; North- 
am v. International ins.+Co;, 61 N.Y.S. 
45, 45 App.Div. 177 [aff 59 N.E. 1127, 
165 N.Y. 666]; Meyer v. Strauss, 58 
N.Y.S. 904, 42 App.Div. 613; Persons 
Vv. Hawkins, 58 N.Y.S. 831, 41 App.Div. 
nly les Citizens’ Nat. Bank v. Lilienthal, 
57 N.Y.S. 567, 40 App.Div. 609; Clin. 
ton Nat. Bank v. National Park Bank, 
56 N.Y.S. 244, 387 App.Div. 601; 
O’Beirne v. Cary, 54 N.Y.S. 337, 34 
App.Div. 328 [aff 59 N.E, 1127, 165 N. 
Y. 661]; Young v. Roberts, 52 N.Y.S. 
279, 31 App.Div. 615; Martin v. Home 
Bank, 52 N.Y.S. 464, 30 App.Div. 498, 
28 Civ.Proc. has Friendship First Nat. 
Bank v. Weston, 49 N.Y.S. 542, 25 App. 
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Diy 414; Cowenhoven v. Pfluger, 47 

N.Y.S. 1122, 22 App.Div. 464; Kling v. 
Irving Nat. Bank, 47 N.Y.S. 528, 21 
Bpp. Div. 373 [aff 55 N.E. 1096, 160 N. 

698]; Lazare v.:Allen, 47 N.Y.S. 
340. 20 App.Div. 616; Cutler v. Par- 
sons, 43 N.Y.S. 187, 13 App.Div. 376; 
Lagerquist Viens s., ete., Ins. Co., 35 
N.Y.S. 38, 89 Hun 25; Blass v. Terry, 
34 N.Y.S. 475, 87 Hun 563 [rev on 
other grounds 50 N.E. 953, 156 N.Y. 
122]; Fogarty v. Hook, 32 N.Y.S. 555, 
84 Hun 165; Ropes v. Arnold, 30 N.Y. 
Sv 1997, 81 Hun - 476; | Robbins v: 
Springfield F., etc., Ins. Co., 29 N.Y.S. 
518, 79 Hun 117 [aff 44 N.E. 159, 149 
N.Y. 477]; Reynolds v. Miller, 29 N. 
Y.S. 405, 79 Hun 118 [aff 45 N.W. 1134, 
DD deNe Ye ; Benjamin v. Welch, 26 
To ALUN 37 Ls Banker Vv. 
Knibloe, a3) NIY.S. 1091, 69 Hun’ 539; 
Carr. v. Sullivan, 22 N.Y Homma as 
Hun 246; Green v. Shute, 7 N.Y.S. 
645, 15 Daly 358 faff 7 N.Y.S. 69]; 
Diamond v. Schulte Bakers, 240 N.Y. 
S. 663, 136 Misc. 195; Merrill v. Eq- 
uitable Surety Co. of New York, 227 
N.Y.S. 266, 131 Mise. 541; O’Malley 
Cooperage v. Laubentracht, 211 N.Y. 
S. 508, 125 Misc. 850; Durham v. 
Stuyvesant Ins. Co. of the City of 
New York, 182 N.Y.S. 887, 112 Misc. 
440 [rev on other grounds 187 N.Y.S. 
659]; 17 West 50th Street Corpora- 
tion v./ Tolerton, 17.7 °NsY-S..-897, 107 
Mise. 609; Lord v. Woolley, 144 N.Y. 
S. 385, 82 Mise. 656; Dilcher v. Nel- 
lany, 102 N.Y.S. 264, 52 Misc. 364 
{dism 109 N.Y.S. 1128, 125 App.Div. 
904]; Griffin v. Interurban St. R. Co 
94 N.Y.S. 854, 46 Misc. 328; Lasette 
v. Parke, 78 N.Y.S. 1123, 38 Misc. 804; 
Cypres v. Haulenbeek Roasting, etc., 
Co., 69 N.Y.S. 650, 34 Mise. 816 [aff 
72 N.Y.S. 1099, 35 Misc. 862]; Schrey- 
er v. Jordan, 61 N.Y.S. 889, 30 Misc. 
764; Stearns v. Farrand, 60 N.Y.S. 
501, 29 Misc. 292; Flicker v. Graner, 
50 N.Y.S. 769, 23 Misc. 112 [aff 48 
N.Y.S. 1104]; Cohen v. Moshko- 
witz, 39 N.Y.S. 1084, 17 Misc. 389; 
Kantrowitz v. Levin, 35 N.Y.S. 1072, 
14 Misc. 563; Western Nat. Bank v. 
Flanagan, 35 N.Y.S. 848, 14 Misc. 317 
[rearg den 35 N.Y.S. 1118, 14 Misc. 
641]; Rogers v. Hardy, 35 N.Y.S. 671, 
14 Misc. 220 [aff 53 N.E. 1131, 158 N. 
Y. 738]; O’Shaughnessy v. Working- 
mans’ Co-op. Assoc., 34 N.Y.S. 170, 
13 Misc. 188; Stirn v. Hoffman House 
Co., 28 N.Y.S. 724, 8 Misc. 246; Hall 
Steam Power Co. vy. Campbell Print- 
ing’ Press, /ete:, Co:,725) N.YaS: 106.55 
Mise. 265 [aff 28 N.Y.S. 662]; Riley 
v. Black, 20 N.Y.S. 695, 1 Misc. 288; 
Landau’ v. Veith, -164.-N.Y.S. 230; 
Wood v. Franklyn, 14 N.Y.S. 364; 
Mehrhof Bros. Brick Mfg. Co. v. 
Wood, 14 N.Y.S. 142; Cushman v. 
Family Fund Soc., 13 N.Y.S. 428. See 
Wynn v. Provident Life & Trust Co. 
of Philadelphia, Pa., 99 N.E. 800, 206 
N.Y. 701; Veeder v. Seaton, 83 NY. 
S. 159, 85 Anp.Div. 196 (both recog- 
nizing the rule). 

N.D.—Foote v. L. C. Smith, etce., 
Typewriter Co., 172 N.W. 833, 43 N. 
DAws3 


Ohio.—Strangward v. American 
Brass Bedstead Co., 91 N.B. 988, 82 
Ohio St. 121; Victoria First Nat. Bank 
v. Hayes, 59 N.E. 893, 64 Ohio St. 100; 
Kramer v. Roth, 181 N.E. 277, 42 Ohio 
App. 1; Shelton v. American Ins. Un- 
ion, 181 N.E. 497, 41 Ohio App. 512; 
S..J. Clarke Pub. Co. v. Mann, 179 N. 
H. 814; 41) ‘Ohio App. 93; .Yappel wv. 
Mozina, 169 N.E. 3815, 33 Ohio App. 
By (3 OE Schenck v. Cleveland C. Cc. & 
St. ie Ry. Co., 11 Ohio App. 164; Rich- 
ter v. Phoenix Bide mete. Co, 37 Ohio 
CimnCey Wo 3 Gilligan Vv. Royal Ar- 
canum Supreme Council, 26 Ohio Cir. 
Ct. 42; Snow v. Mo@ern Woodmen of 
America, 24 Ohio Cir.Ct. 142; Beckel 
Vv. Ohio.Nat., L: Ins. Co.,. 15 Ohio N:P: 
N.S. 266; Halstead v. Manhattan L. 
Ins. -Co., 14, Ohio N.P.N.S, (113. -But 
see Canton v. Pryke, 5 Ohio App. ov4 
(holding that a motion for a direct- 
ed verdict made by defendant at the 
close of plaintiff's evidence is not a 
submission of the cause to the court, 
although plaintiff joins in the motion, 
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asking for a directed verdict in plain- 
tiff’s favor and it is error to direct a 
verdict in plaintiff’s favor, unless de- 
fendant has declined to offer evidence. 

Or.—Munly v. Jones, 279 P. 630, 130 
Or. 252; First Nat. Bank v. Conroy, 
272 Py 21, t2%, Ors 3025 .0Olds vauvon 
der Hellen, 263 P. 907, 270 P. 497, 127 
Or. 276; Port of Nehalem v. Nichol- 
son,:'259 P. 900, 122 Or. 523; Jaloff 
v. United Auto Indemnity xchange, 
250 vP2/717,\120.Or. 381; .Johnm, Deere 
Plow Co. v. Silver Mfg. Co., 245 P. 
1083, 118 Or. 62; Hudelson v. Sanders- 
Swafford Co., 227 P. 310, 111 Or. 600; 
Joseph Milling Co. v. First Bank of 
Joseph, 216 P. 560,109 Or. 1, 29 A.L. 
R. 358; Wilson v. U. S. Lumber, etc., 
Co., 215 P. 491, 108 Or. 641; Weide- 
man v. Campbell, 215 P. 885, 108 Or. 
Sas ist, Nat. bank sv... Bach, 193.r- 
1041, 98 Or. 332. Contra Squires v. 
Modern Brotherhood of America, 135 
Pit 4 0.68 » Ox. 4336. 

Pa.—-Prichett v. Cook, 62 Pa. 193; 
West Side Bank v. Beaver Valley Coal 
Co., 10 Pa.Dist.&Co. 75. 

S.D.—Sioux Nat. Bank of Sioux 
City, Iowa, v. Lundberg, 223 N.W. 
826. 54 S.D. 581; Hosmer State Bank 
v. First State Bank of Onaka, 204 N. 
W. 166, 48 S.D. 320; Thompson v. 
National Fire Ins. Co. of Hartford, 
Conn., 203 N.W. 464, 48 S.D. 224; 
Langbehn v. American Ins. Co., of 
Newark, N. J., 171 N.W. 820, 41 S.D. 
581; Black Hills Trust & Savings 
Bank v. Plunkett, 166 N.W. 527, 40 
S.D. 130; Share v. Coats, 137 N.W. 
Bor; Bennett, 137 
Jones, 128 NW. 470, S.D. 414; 
Lindquist v. Northwestern Port Hur- 
Cig OKe del Lh MANN MN! CSN Dae CAE) 2 
Sundling v. Willey, 103 N:W. 38, 19 
S.D. 293; \Wilson v. Commercial Un- 
ion Ins. Co., 89 N.W. 649, 15 S.D. 322; 
Angier v. Western Assur. Co.. 71 N.W. 
761, 10 S.D. 82, 66 Am.S.R. 685; Yank- 
ton F. Ins. Co. v Fremont, etc., R. Co., 
64 N.W. 514, 7 S.D. 428. 

Wash.—People’s Bank & Trust Co. 
v. Douglas, 282 P. 838, 154 Wash. 450; 
Sevier v. Hopkins, 172 P. 550, 101 
Wash. 404. See McClure v. Wilson, 
186 P. 302, 109 Wash. 166, 18 A.L.R. 
1421 (recognizing the rule). 

Wyo.—Stockgrowers’ State Bank v. 
Shultz, 276 P. 532, 40 Wyo. 274; Snei- 
der v. Big Horn Milling Co., "200 RP: 
1011, 28 Wyo. 40. 

See Oregon Short Line R. Co. v. 
Mountain States Tel., etc., Co., 237 P. 
281, 41 Idaho 4 (to same effect). 

And see cases infra notes 69-79, 

“Such motions constitute demur- 
rers to the sufficiency of the evidence, 
presenting for determination only the 
legal sufficiency of the evidence to 
support a judgment.” Olsen v. Zap- 
pone, 273 P. 635, 638, 83 Mont. 573. 

[a] A fortiori, the rule is true 
where the one party does not move 
for a direction until after the court 
has indicated an intention to grant 
the other party’s motion. ‘Fourth 
Nat. Bank of Montgomery v. Ports- 
mouth Cotton Oil Refining Corpora- 
tion, 284 F. 718 [aff 280 F. 879]. 

[b] Formal findings of fact need 
not be made by the court in disposing 
of the case, at least where neither 
party has requested special instruc- 
tions in the event of denial. Ameri- 
can Nat. Bank of Nashville, Tenn., 
v. Miller, 185 F. 338, 107 C.C.A. 456 
[aff 33.)S.Ct, 883, 229 U.S. 517 Sipe 
Ed..1310)]; First Nat. Bank of Sutton 
v. Schiermeyer, 157 N.W. 617, 99 Neb. 
704; Foote v. L. C. Smith & Bros. 
Ly De wilber Connie INSWecoown4 omNG 


[ec] That case has been partially 
argued to jury before the interposi- 
tion of the motions has been held not 
to affect The rule. La Crosse Plow Co. 
v. Pagenstecher, 253 F. 46, 165 C.C.A. 
644 [cert den 39 S.Ct. 11, 248 U.S. 572, 
63 L.Ed. 427]. 

{d] Motions based on different 
grounds.—Where the two motions are 
not based on the same or similar 
grounds and the denial for one party 
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of one or both parties inconsistent with the theory 
of waiver;*® the effect is not limited strictly to cases 
where both parties move for a directed verdict, but 
extends to other instances of acquiescence by one 
party on the other’s motion,‘® as for instance, 


of his motion does not involve or de- 
termine the sufficiency of his evidence 
generally to go to the jury, they do 
not work a waiver of the jury and 
submission of the case to the court. 
Intermountain Ass’n of Credit Men v. 
Pierce, 251 P. 615, 43 Idaho 279. 

[e] Motions made at end of plain- 
tiff’s testimony (1) as distinguished 
from those at the end of the whole 
case have, however, by virtue of stat- 
utory provisions in some jurisdictions 
been held not to waive the jury. 
Rothschild v. Flanders, 237 N.W. 374, 
255 Mich. 202. (2) Similarly, it has 
been held that where plaintiff moved 
for a directed verdict at the close of 
his evidence and the motion was tak- 
en under advisement, and defendant 
then offered his evidence and moved 
for a directed verdict, the rule that 
mutual motions for directed verdict 
at the close of all the evidence waive 
the right to submit questions of fact 
to the jury does not apply, unless 
plaintiff, after the close of defend- 
ant’s evidence, renewed his motion. 
Redman v. Lasell, 183 N.W. 996, 44 S. 
D. .327. 

{f] Motion limited to particular 
issues.—(1) Where one of the par- 
ties moves to submit only as to speci- 
fied issues, thought to be controlling, 
the motions operate to submit only 
the issues,thus specified and other is- 
sues, if any, remain for the jury. 
White v. Bingham, 25 F.(2d) 837; 
Michigan Copper & Brass Co. v. Chi- 
eago Screw Co., 269 -F. 502. (2) 
Where the court remarked that if 
both parties would move for a di- 
rection, he would pass upon a partic- 
ular question at issue, and pursuant 
to the statement, both parties so mov- 
ed, they submitted thereby only the 
particular question mentioned and did 
not waive the jury as to other ees: 
University Press v. Williams, 62 N.Y 
S. 986, 48 App.Div. 188 [rev 59 N.Y.S. 
817). 

(ey Necessity that motions coex- 
ist.—(1) According to some authority, 
where one party requests a direction 
after the other party’s motion so seek- 
ing has been overruled, the rule does 
not apply. Sodders v. Gordon, 168 N. 
221. 32 Ohio-App. 3745 Caple v. 
Crane, 165 N.E. 856, 31 Ohio App. 6. 
(2) But, it has been held that where, 
after overruling plaintiff's motion, 
the court suggests that defendant file 
one and suggests that the effect there- 
of will be a waiver of the jury, and 
plaintiff fails to withdraw his motion, 
the case is submitted to the court. 
Cudahy Packing Co. v. City of Omaha, 
24 F.(2d) 3 Tcert den 49 S.Ct. 9, 278 
WAS 7 60d 97.3" eds S530] 0 . 

[h] Only issues remaining at time 
motions are made are submitted for 
the court’s determination, and are 
subject to motions to direct, and oth- 
er claims or issues which have been 
dismissed by the court are not sub- 
mitted to it for determination. Mac- 
Arthur Bros. Co. v. City of New York, 
164 N.Y.S. :753, 177 App.Div. 725. 

[i] Testimony of interested wit- 
ness.—The fact that the only testi- 
mony on a question is given by an 
interested witness does not require 
the submission of that question to 
the jury after mutual motions are 
made in the absence of a special re- 
quest therefor. Fuller v. Schrenk, 
68 N.Y.S. 781, 58 N.Y.App.Div. 222 
[aff 64 N.E. 1126, LT TEN DY. Giles Elite 
v. Keene, 134 N.W. 383, 135 N.W. 354, 
149 Wis. 207, Ann.Cas.1913D 251; 
National Cash ‘Register Co. v. Bonne- 
ville, 96 N.W. 558, 119 Wis. 222; 
Thompson v. Brennan, 80 N.W. 947, 
104 Wis. 564. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[i] In Wisconsin (1) the rule was 
early adopted and consistently main- 
tained that concurrent mutual mo- 
tions of both parties did not waive 
the jury and submit the case to the 
court. (2) But, by force of prevail- 
ing statutory provisions (St. [1921] 
§ 2857a) the rule is now otherwise. 
Huchting v. Rahn, 190 N.W. 847, 179 
Wis. 50; Jones v. Citizens” Savings & 
Trust Co., 171 N.W. 648, 168 Wis. 646; 
Ott v. Cream City Sand Co., 164 N.W. 
1005, 166 Wis. 228. 

69. U.S.—Williams v. Vreeland, 39 
S.Ct. 438, 250 U.S. 295, 63 L.Ed. 989, 
3 A.L.R. 1038 [aff 244 F. 346, 156 C.C, 
A. 632]; Empire State Cattle Co. v. 
Atchison, etc., R. Co., 28 S.Ct. 607, 210 
U.S..01, 52) . Hid: 9315 Beuttell’ v. 
Magone, 1JOnS/Ct 566, 15% UsSo4, 
39 L.Ed. 654; Fetan v. Atlantic & 
Caribbean Steam Nav. Co., 60 F.(2d) 
328; Ameriean Cyanamid Co. v. Wil- 
son, etc., Fertilizer Co., 51 F.(2d) 665; 
Southern Surety Co. v. Fidelity, etc., 
Co., 50 F.(2d) 16; U. S. v. De Armond, 
48 F.(2d) 465; ‘American Surety Co. 
of New York v. Republie Casualty 
Co., 42 F.(2d) 807; Clapper v. Gamble, 
28 FP. (2a) 75D: W. A. Hover & Co. v. 
Denver,)|etes;.) Rey Con) U7 G20) 18810 
Speelman v. Iowa State Traveling 
Men’s Ass’n, 4 F.(2d) -501; Meyer, 
etc., State Bank v. First Nat. Bank, 
291 F. 42; Mayes v. U. S. Trust Co., 
280 F. 25; Michigan Copper, etc., Co. 
v. Chicago Screw Co., 269 F. 502; La 
Crosse Plow Co. v. Pagenstecher, 253 
F. 46,165 C.C.A. 644 [cert den 39 S.Ct. 
I 248. Seb. 2 ao sin dno. ma 2: Tales 
Schlottman v. HE. I. du Pont de Ne- 
mours Powder Co., 210 F. 356 [aff 218 
BH. 353, 134 C.C.A. 161]; Melton vy. 
Pensacola Bank, etc., Co., 190 F. 126, 
114 \C. CVA P66; American Nat. Bank 
v. Miller, 185 Ep. 338, 107 C.C.A. 456 
[aff 33 S.Ct. 883, 229 U.S. 517.57 TZ. Bd. 
1310]; Pensacola State Bank v. Mer- 
chants’, etc., Bank, 180 F. 504; An- 
derson v. Messenger, 158 F. 250, 85 
C.CyAL 4685 Defiance v. McGonigle, 
15 OF SEY 689, 80 C.C.A. 425 [cert den 
28 S.Ct: 254, 207. U:S:) 585, 62. 1... 
352]; Sigua Iron Co. v. Greene, 88 F. 
207, 31 C.C.A. 477; Merwin v. Magone; 
10 BF. U6, £7 C.C.A. 3861; Chrystie v. 
Foster, 61 F. 551. 

Ark. ” Commonwealth Ts TnseiGon a. 
Tanner, 300 S.W. 927, 175 Ark. 482. 

Colo. *_Saxton v. Perry, HO? Pis2st, 
47 Colo. 263. 

D.C.—Wardman Const. Co. 
Flynn, 60 App.D.C. 357, 54 F.(2d) 8 
Lemon vy. Martin, 55 App.D.C. ise: 1 
F.(2d) 710; Splain v. B. F. Goodrich 
Rubber Co., 53 App.D.C. 300, 290 F. 
275. Freeman v. Moses, 52 App.D.C. 
164, 285 F. 898. 

Ind.—Indianapolis Traction, etc., 
Co, v. Vaughn, 117 N.E. 673, 65 Ind. 
App. 581. 

Mont.—Stiemke v. Jankovich, 233 
P. 904, 72 Mont. 363. 

N.Y.—Rosenstein v. Vogemann, 77 
N.E. 625, 184 N.Y. 325; Westervelt v. 
Phelps, 63 NE. SO) TAGGIN INR OG en is 
Beach v. Supreme Tent K. M. W., 69 
N.E. 281, 177 N.Y. 100; Sigua Iron’ Co. 
v. Brown, 64 N.E. 194, 171 N.Y. 488; 
Sweetland v. Buell, 58 N.E. 668, 164 
N.Y 541,579 Am.S.R. 676; Smith We 
Weston, 54 N.E. 38, 159 N.Y. 194; 
Fast Hampton v. Vail, 45 N.E. 1030, 
151 N.Y. 4638 Daly v. Wise, 30 N.E. 
837, yeas N.Y. 306, 16 L.R.A. 236; 
Thompson Vv. Simpson, 28 N.E. 527, 
128 N.Y. 270; Gregory v. New York, 
21) SN SSG 13 NIP 6 St TARA. 
854; Kirtz v. Peck, 21'N.E. 130, 113 
N.Y. 222; Provost v. McEncroe, 5 N. 
F795; 102 N.Y. 650; Koehler v. Ad- 
ler, 738; NeYorzsae Davis v. Bickle, 245 
N.Y.S. 488, 230 "App.Div. 580; Bosko- 
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where defendant moves for a dismissal or nonsuit, 
and upon denial thereof and the making by plain- 
tiff of a motion to direct, elects to rest on his mo- 
tion,7+ or where one party moves for a direction of 
verdict and the other for dismissal of the jury and 


witz v. Continental Ins. Co., 161 N.Y. 
S. 680, 175 App.Div. 18; Samuel v. 
Holbrook, etc., Corp., 141 N.Y.S. 275, 
156 App.Div. 485 [aff 109 N.E. 1092, 
215 N.Y. 641]; Baker v. D. Apple- 
ton & Co, 95 IN. Y.S. 3125; 107 App. Div. 
358 [aff 80 N.E. 1104, 187 N.Y. 548]; 
Appel v. Adtna L. Ins. Co., 83 N.Y.S. 
238, 86 App.Div. 84 [aff 72 N.E. 1139, 
180 N.Y. 514]; Leggatt v. Leggatt, 
80 N.Y.S. 327, 79 App.Div. 141 [aft 
68 N.E. 1119, 176 N.Y. 590]; Cody v. 
New York, 75 N.Y.S. 648, 71 App.Div. 
54; Page v. Shainwald, 65 N.Y.S. 174, 
52 App.Div. 349 [rev on other grounds 
62 N.E. 356, 169 N.Y. 246, 56 L.R.A, 
173]; Meyer v. Strauss, 58 N.Y.S. 904, 
42 App.Div; 613; Kling v. Irving Nat. 
Bank, 47 N.Y.S. 528, 21 App.Div. 373 
[afft 55 NE. 1096) 1607 Nave =.698ae 
Mann v. National Linseed Oil Co., 
34 N.Y.S. 481, 87 Hun 563; Fogarty 
v. Hook, 32 N.Y.S. 555, 84 Hun 165; 
Reynolds v. Miller, 79 Hun 113, 29 
N.Y.S. 405 [aff 45 N.E. 1134, 151 N.Y. 
624]; Benjamin v. Welch, 73 Hun 371, 
26 N.Y.S. 156; Banker v. 
Hun 539, 23 N.Y.S. 1091; Lasette v. 
Parke, 78 N.Y.S. 1123, 38 Misc. 804; 
Cypres v. Haulenbeck Roasting, etc., 
Co., 69. N.Y.S. 650, 34 Mise. 816; 
Stearns v. Farrand, 60 N.Y.S. 501, 29 
Mise. 292. 

N.D.—Duncan v. Great Northern R. 
Co., 118 N.W. 826, 17 N.D. 610, 19 L.R. 
A.N.S. 952; Stanford v. McGill, 
N.W. 938, 6 N.D. 536, 38 L.R.A. 760. 

Ohio.—Victoria First Nat. Bank v. 
Hayes, 59 N.E. 893, 64 OhioSt. 100. 

Pa.—West Side Bank v. Beaver 
Valley Coal Co., 10 Pa.Dist.&Co. 75. 

S.D.—Share v. Coats, 137 N.W. 402, 
29 S.D. 603; Lindquist v. Northwest- 
ern Port Huron Co., 117 N.W. 365, 22 
S.D. 298; Sundling v. Willey, 103 N. 
W. 38; 19 S.D. 293; Wilson v. Com- 
mercial Union Ins. Co., 89 N.W. 649, 
15 S.D. 322; Angier v. Western AsS- 
sur. Co.) 7d. NW. 761, 104S.De 32,266 


Am.S.R. 685; Yankton B.. Ins.) Go. -¥. 
Fremont, ete., R. Go., 64: N.W% 514, 7 
S.D. 428. 


Wash.—Peoples’ Bank, etc., Co. v. 
Douglas, 282 P. 838, 154 Wash. 450. 


Wyo.—Stockgrowers’ State Bank v. 
Shultz, .276. B:..532,°40 ..Wyo. . 274; 
Sneider v. Big Horn Milling Co., 200 


Pp. 1011, 28 Wyo. 40: 

See infra text and notes 84-1. 

70. See infra text and notes 71, 72. 

[a] Limited request for submis- 
sion to jury.—Where only one party 
moves to direct but the other there- 
upon moves to go to the jury on a 

particular question, he thereby .con- 
eenta that the case be withdrawn 
from the jury and submitted to the 
eourt as to all other’ questions. 
Brown v. Baldwin, ete., Co., Ltd., 13 
N.Y.S.1 893. 

[b] Stipulation equivalent to mu- 
tual motions.—Where a case is tried 
pursuant to a stipulation that both 
parties will be deemed at the con- 
clusion of the case to have moved for 
a verdict, the jury is waived and the 
case submitted to the court as if such 
motions had been made. Fleischmann 


Mfg. Co. v. Irwin, 5 F.(2d) 167 [aff 
293 EF. 267]. 

71. Hunt v. Hay, 108 N.B. 851, 214 
Newey. 5785 VMullensivald.<J. (Ouinian! 


Co., 87 N.E. 1078, 195 N.Y. 109 [aff 
108 N.Y.S. 1141, 124 App.Div. 916]; 
Smith v. Coe, 63 N.E. 57, 170 N.Y. 162; 
Trimble v. New York Cent., ete, ; R. 
Co., 56 N.E. 532, 162 N.Y. 84, 48 L.R.A. 


115: Kirke La Shelle Co. v. Arm-: 
strong, 159 N.Y.S. 363, 173 App.Div. 
232; Rathbone v. Ayer, 105. (NVY.S. 


1041, 121 App.Div. 360; Sturmdorf vy. 
Saunders, 102 N.Y.S. 1042, 117 App. 


— 


Knibloe, 69. 
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entry of judgment in his favor by the court.72 In 
some jurisdictions following the doctrine of waiver, 
it has been said to be the court’s duty, after such 
concurrent conduet, to withdraw the case from the 
jury and to decide the issues,** but, notwithstand- 
ing this statement, it has been held that although 
the court may be remiss in its duty in so doing,*# 
it may refuse to take the case from the jury or to 
grant the motion for either party?® and may permit 
the jury, under proper instructions, to determine 
the issues of fact’® unless the state of the evidence 


Div. 762 [aff 88 N.E. 1132, 190 N.Y. 
555]; Cody v. New York, 75 N.Y.S. 
648, 71 App.Div. 54; Lyman v. Mead, 
67 N.Y.S. 254, 56 App.Div. 582; State 


Bank v. Southern Nat. Bank, 66 N.Y. 


S. 349, 54 App.Div. 99 [rev on other 
grounds 62 N.E. 677, 170 N.Y. 1]; Mc- 
Guire v. Hartford F. Ins. Co., 40 N.Y. 
S. 300, 7 App.Div. 575 [aff 52 N.E. 
1124, 158 N.Y. 680]; Tallapoosa Lum- 
ber Co. v. Holbert, 39 N.Y.S. 432, 5 
App.Div. 559; Mann v. National Lin- 
seed Oil Co., 34 N.Y.S. 481, 87 Hun 563; 
Reilly v. Lee, 16 N.Y.S. 313, 61 Hun 
627: Whiteman v. Hyland, 16 N.Y.S. 
8, 61 Hun 624; Cohen v. Moshkowitz, 
39 N.Y.S. 1084, 17 Misc. 389; Kantro- 
witz v. Levin, 35 N.Y.S. 1072, 14 Misc. 
566; Central Gas, etc., Fixture Co. v. 
Ronny. 22 IN-Y~S.. 75850, 3. Ise. 0235. 
Wells v. Roseburg First Nat. Bank, 
157 P. 145, 80 Or. 329; Patty v. Salem 
FElouring. Mill Co.,. 96 P..1106, 98.P. 
521,100 P. 298, 53 Or. 350. 

72. Easterly v. Mills, 103 P. 475, 
54 Wash, 356, 28 L.R.A.N.S. 952. 

73. Jaloff v. United Auto. In- 
demnity Exchange, 250 P. 717, 120 Or. 
881; John Deere Plow Co. v. Silver 
Mfg. Co., 245 P. 1083, 118 Or. 62; 
Hudelson v. Sanders-Swafford Co., 227 
Pii4310, 111)/ Or... 600; Banfield 5 iv. 
Crispen, 226 P. 235, 111 Or. 388; Wil- 
son v. U. S. Lumber & Box Co., 215 
RP. 491, 108 Or. 641; Weideman v. 
Campbell, 215 P. 885, 108 Or. 55; First 
Nat. Bank v. Bach, 193 P. 1041, 98 Or. 
332. 

74, Phipps v. Stancliff, 245 P. 508, 
118 Or. 32; Banfield v. Crispen, 226 
P, 235, 111 Or. 388. 

75. North Philadelphia Trust Co. 
v. Smith, 13 F.(2d) 585; Harvey E. 
Mack Co. v. Ryan, 261 P. 283, 80 Mont. 
524: Hollingsworth v. Ruckman, 232 
P. 180, 72 Mont. 147; Phipps v. Stan- 
cliff, 245 P. 508, 118 Or. 32; Banfield 
vw. Crispen, 226. P> 235, 111) Or. 383; 
First Nat. Bank v. Bach, 193 P. 1041, 
98 Or. 332; McClure v. Wilson, 186 
P. 302, 109 Wash. 166, 18 A.L.R. 1421. 
And see cases infra note 76. 

“The court may not _agree with 
counsel. The court may deem the evi- 
dence in substantial conflict and if 
it does its power to require the jury 
to make a special finding, or to return 
a general verdict, or both, is unques- 
tioned.” Hollingsworth v. Ruck- 
man, 232 P. 180, 182, 72 Mont. 147. 

{a] BReasons for rule.—(1) There 
is ng error'in sending a cause to the 
jury as long as the facts admit of 
opposing inferences. Harvey E. 
Mack Co. v. Ryan, 261 P. 283, 80 Mont. 
524, (2) By submitting a case to 
the jury after motion by both parties 
for a directed verdict, the court in 
effect adopts the verdict of the jury 
and thereby accomplishes indirectly 
what could have been done by direct- 
ing a verdict for defendant. Phipps 
vy. Stancliff, 245\P. 508, 118 Or. 32. 
(3) ‘Any other view of the court’s 
right and duty would enable the par- 
ties, after trying their case in part 
to the jury, to shift and then try it 
to the court without complying with 
the provisions’”’ regarding trial by the 
court. North Philadelphia Trust Co. 
v. Smith, 13 F.(2d) 585, 587. 

{b] However (1) where such mo- 
tions are before the court it has been 
held improper to refuse both and to 
compel, instead, an involuntary non- 


TRIAL 


‘ 


effect ;§4 


suit (Wilson v, U. S. Lumber, etce., 
Co., 215 P. 491, 108 Or. 641), (2) or, in 
the absence of a motion for a mis- 
trial or request to amend, to refuse 
both motions and declare a miStrial 
(Lumen Bearing. Co. v. Mosle, 224 N. 
Y.S.457, 221 “App.Div. 572). 

76. North Philadelphia Trust Co. 
v. Smith, 13 F.(2d) 585; White v. 
Kenny, 131 N.Y.S. 416, 146 App.Div. 
803 [rev 126 N.Y.S. 123, 69 Misc. 631]; 
Olds v. Von der Hellen, 263 P. 907, 
OPP 42 bad Ol. oCOw deh tine vy. 
Rahn, 190 N.W. 847, 179 Wis. 50. See 
Clinton Nat. Bank v. National Park 
Bank, 56 N.Y.S. 244, 37 App.Div. 601 
(holding submission to the jury to 
have been proper notwithstanding 
the concurrent motions, where the 
jury reached the proper conclusion). 
And see cases supra note 75 

“Although the, court might have 
been remiss in the duty enjoined upon 
it -by former decisions in failing to 
direct the verdict at the request of 
both “parties, yet unless the party 
complaining here can point out that 
the verdict returned by the jury and 
adopted by the trial court in the ren- 
dition of its judgment was incompati- 
ble with the testimony and can thus 
put a finger on the actual error, the 
judgment cannot be overturned. The 
whole issue of both law and fact 
having been voluntarily submitted to 
the trial judge by both parties, it is 
plain that although in the first in- 
stance he had submitted the question 
of fact to the jury, yet being thus 
equipped with authority, he might, 
when the jury returned its verdict, 
have set it aside and directed them to 
render a contrary verdict. What ac- 
tually occurred, as depicted by the 
record, is that the judge adopted the 
verdict returned by the jury as his 
own and incorporated it in the judg- 
ment rendered. It amounts to the 
same thing in the end as if he had 
mandatorily directed the jury to re- 
turn a verdict for the plaintiffs.” 
Banfield v. Crispen, 226 P. 235, 237, 
PLTOr, 388. 

[a] Damages.—(1) 
held that, after directing a verdict 
pursuant to mutual motions, the 
court may submit the question of 
damages to the jury. Indianapolis 
Traction & Terminal Co. v. Vaughn, 
117 NE. 1673,» 65. Ind Apps 581. (2) 
On the other hand, it has been held 
that it may determine all the issues, 
including the question of damages. 
Clancy v. New York, N. H. & H. R. 
Con wLTiN.Y.S.0233)2 133, App. Div. 119 
[rev 94 N.E. 867, 201 N.Y. 235]. 

[b] Partial submission.—(1) Ac- 
cording to some authority, after mu- 
tual motions have been made, the 
submission of special questions to 
the jury is within the discretion of 
the court, and it may submit par- 
ticular matters to that body, the par- 
ties having, in this connection, no 
right to interfere with the questions 
asked, State Bank v. Southern Nat. 
Bank, 62) NE. 7677) 170.0N: XY. 15 2) 
But, according to other authority, the 
court cannot leave some only of the 
facts to the jury and direct a ver- 
dict thereupon, but must submit or 
refuse all the questions involved. 


It has been 


Sigua Iron Co. vy. Greene, 88 F. 207,. 


31 C.C.A. 477. 
77. Hudelson y. Sanders-Swafford 
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is such as to require direction for either party upon 
his own single motion;’? and, indeed, such a sub- 
mission has been said to be a commendable practice**® 
and even to be the usual practice.?® 
jurisdictions which deny to the concurrent motions 
themselves the effect of withdrawing the case from 
the jury®® the cireumstanees and conduct of the 
parties additional to and accompanying the motions, 
considered in connection therewith, may have that 
and, where it affirmatively appears that 
neither party wishes to go to the jury, the court may 


Even in those 


Co., 227 PB. 310, 111 Or. 600. 

[a] Whus, where plaintiff failed 
to establish an essential allegation of 
his case, and both parties moved for 
a verdict, refusal of defendant’s mo- 
tion was error. Hudelson v. Sand- 
Send oie Co.7 227 “P3105 LEE Or: 

Duty of court to direct in general 
see infra § 439 text and notes 42-44. 

78. Hollingsworth v. Ruckman, 
232 P. 180, 72 Mont. 147. 

[a] Any reasonable ground for 
refusal to take the case from the jury 
and decide it is sufficient. Harvey E. 
auack Co. v. Ryan, 261 P. 283, 80 Mont. 
524. 

79. Harvey E. Mack Co. v. Ryan, 
261 P. 283, 80 Mont. 524. 


80. See supra text and note 66. 
81. Broadhurst v. Hill, 74 S.E. 422, 
137 Ga. 833; J. Li Riley & Co. v. Lon- 


don Guaranty & Accident Co., 109 S: 
E. 676, 27 Ga.App. 686; Conkling v. 
Knights and Ladies of Security, 166 
N.W.. 884, 183 Iowa 665; Murray v. 
Brotherhood of Americam Yeomen, 
163 N.W. 421, 180 Iowa 626; Bright- 
look Hospital Assoc. v. Garfield, 104 
A. 99, 92 Vt. 330. And see cases infra 
notes 82, 838. 

[a] Collateral facts held to con- 
stitute waiver.—(1) Where both par- 
ties consent and agree, at or prior to 
the pendency of the motions, that the 
court shall dispose of the case by 
granting one of the motions, the jury 
is waived. Sovereign Camp, W. 4 
W. v. Beard, 105 S.E. 629, 26 Ga.App. 
130; Mims v. Johnson, 70 S.E. 139, 
8 Ga.App. 850; Moore v. Knemeyer, 
(Tex.Civ.App.) 271 S.W. 653. (2) 
Where both parties, in moving for a 
verdict accompanied their motions 
with statements to the court and re- 
plies to the court’s questions, indicat- 
ing an intention to waive a jury, the 
court was entitled to render the de- 
cision without a jury. Brattleboro v. 
Carpenter, 158 A. 73, 104 Vit. 15 8e C3) 
Where, on mutual motions, both par- 
ties indicated that they considered 
that there were no fact questions for 
submission to the jury, withdrawal 
of the case from the jury and deci- 
sion by the court has been held prop- 
er. Modern Homes Realty Co. v. 
Lang, 133 A. 389, 102 N.J.Law 635; 
Philadelphia Brewéng Co, v. McGwen, 
73 A. 518, 76 N.J.Law 636, 131 Am.S. 
R. 664, 16 Ann.Cas. 648; Lowe v. Ver- 
mont Sav. Bank, 98 A. 1023, 90 Vt. 
532. (4) Where the court, after mu- 
tual motions made, indicated that it 
was about to dispose of the case as 
involving only a question of law, fail- 
ure of counsel to protest, object, or 
suggest submission .to the jury was 
such a circumstance as, considered 
with the motions, waived the jury 
and Submitted the case to the court. 
Conkling v. Knights and Ladies of 
Security, 166 N.W. 384, 183 lowa 665; 
Murray v. Brotherhood of American 
Yeomen, 163 N.W. 421, 180 Iowa 626. 
(5) Where the court, after mutual 
motions and expressions by both par- 
ties that there was no question for 
the jury, stated that it was conceded 
that the case was for the court and not 
the jury, and the unsuccessful party’s 
attorney did not object to the state- 
ment, the withdrawal was proper, 
even though such attorney did refuse 
the allowance of his adversary’s mo- 
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properly dispose of the case upon such motions and 
withdraw it from the consideration of the jury;*? 
but even so the collateral circumstances superadded 
to the concurrent motions must be such as to evince 
a clearly expressed intention by a party to forego 
a jury trial in the event his motion is denied, in 
order for the court to dispose of the case.** 
versely, even in jurisdictions according to concur- 
rent motions the effect of a withdrawal of the case 
from the jury,** although there is some authority 
apparently to the contrary,*® it is only in the absence 
of an appropriate request for submission to the jury 


tion and the denial of his own. Buck- 
ley v. Jennings, 114 A. 40, 95 Vt. 205. 
(6) Where the unsuccessful party 
does not except to the court’s action 
in discharging the jury, after mutual 
motions made, and in disposing of the 
case, he thereby waives any error 
that there may be in such action and 
the court’s disposition of the cause 
is not subject to being assailed. Ster- 
rett v. Interstate Trust Co., 282 P. 
290, 140 Okl. 125. 

[b] Proper time to put question 
of waiver.—It has been said to be im- 
proper for the court to put the ques- 
tion of waiver to the parties and re- 
quire the parties to commit them- 
selves either way in advance of a 
ruling on the motion to direct a ver- 
dict. Mechanics’ Sav. Bank v. Polk 
County, 193 N.W. 401, 195 Iowa 1142. 

82. Brattleboro vy. Carpenter, 158 
A. 73, 104 Vt. 158; Buckley v. Jen- 
nings, 114 A. 40, 95 Vt. 205; Fitzsim- 
ons v. Richardson, ete., Co., 84 A. 811, 
86 Vt. 229. 

83 Mechanics’ Sav. Bank v. Polk 
County, 193 N.W. 401, 195 Iowa 1142. 

[a] Additional circumstances held 
net waiver.—(1) The fact that both 
parties indicated an understanding 
that only questions of law remained 
to be decided is insufficient for the 
purpose where there were actually 
issues of fact undecided. Mechanics’ 
Sav. Bank v. Polk County, 193 N.W. 
401, 195 Iowa 1142. (2) That the 
court said, before instructing a ver- 
dict, “Well, if both of you ask for it, 
I will direct a verdict,” is not an ad- 
ditional circumstance sufficient to 
make out a waiver. Hogan v. Mil- 
burn, 146 P. 5, 44 Okl. 641. 

[b] Conditional assent to with- 
drawing the case from the jury, im- 
mediately and fully explained, is in- 
sufficient if the condition on which 
the assent is based is not complied 
with. Seaver v. Lang, 104 A. 877, 92 
Bvt tb OD. 

age See supra text and notes 67, 
68. 

85. See infra this note. 

[a] In Colorado (1) 
held, as to parties moving concur- 
rently, that they cannot condition 
their motions upon their being grant- 
ed, with a reservation of the right 
to a jury if unsuccessful, nor can 
they at the same time submit the 
whole case to the court and reserve 
the whole or any part of it for the 
jury, nor, having lost, can they cancel 
or retract their action, but that the 
motions must be made unconditional- 
ly and without reservation. Parker 
v. Plympton, 273 P. 1030, 85 Colo. 87. 
(2) The privilege of requesting sub- 
mission is not a matter of right when 
it works an injury to the opposite 
party or disrupts procedure or 
where it amounts to an imposition on 
the court to grant it. Parker v. 
Plympton, supra. 

86. Steimke v. Jankovich, 233 P. 
904, 72 Mont. 363. 

“It should not, merely because the 
opposite party also makes such a mo- 
tion, involve a surrender of the con- 
stitutional right of a jury trial of 
material contested issues of fact. It 
often happens, as was claimed in this 


it has been. 


TRIAL 


LOMMitsSe 


Con- 


case, that certain indisputable facts 
entitle the movant to a verdict upon 
them if the law is as he claims it; 
but if the law be otherwise, he may 
still win if he can sustain his ver- 
sion of the disputed facts. Where 
from the nature of the case and the 
language of the motion or from other 
proceedings taken, it is apparent that 
the movant does not intend to request 
the court to find the disputed facts, 
such artificial inference ought not to 
be made contrary to the truth.” 
American Cyanamid Co. v. Wilson, 


etc., Fertilizer Co; 52 F:(2d). 665, 
672. / 
87. Hartman Goldsmith & Co. v. 


Maryland Fidelity, etc., Co., 33 F.(2d) 
89; Philadelphia F. Assoc. v. Mech- 
lowitz, 266 F. 322; In re Iron Clad 
Mfg. Co., 197 F. 280, 116 C.C.A., 642; 
St. Louis. .i. M..& 0S.) Ry. Co. se In- 
gram, 176 S.W. 692, 118 Ark. 377; St. 
Louis Southwestern Ry. Co. v. Mul- 
key, 139 S.W. 643, 100 Ark. 71, Ann. 
Cas.1913C 1339; Joseph W. Platt, Inc., 
v. Scherick, 245 N.Y.S. 18, 230 Anvp. 
Div. 855; O’Brien v. Tilden, 240 N.Y.S. 
355, 228 App.Div. 502;. MaclIvor ' v. 
Schwartzman, 233 N.Y.S. 601, 226 
App-Div. 746; Washington Finance 
Corporation v. Samuels, 229 N.Y.S. 
491, 224 App.Div. 672; White v. Ken- 
ny, 131 N.Y.S. 416, 146 App.Div. 803 
frev 126 N.Y.S. 123, 69 Mise. 6314; 
Peniston v. Coleman, 126 N.Y.S. 736, 
141 App.Div. 676; Zwecker v. Levine, 
120 N.Y.S. 425,135 App.Div. 432; Max- 
well v. Martin, 114 N.Y.S. 349, 130 
App.Div. 80; Bendheim v. Herter, 58 
N.Y.S. 106, 40 App.Div. 462; Hogan v. 
O?Brien,451 N.Y.S. 530, 29 App.Div. 
59; Campbell v. Prague, 39 N.Y.S. 
558, 6 App.Div. 554; Strohm y. Zoell- 
ner, 112 N.Y.S. 1063, 61 Misc. 56; 
Landau vy. Veith, 164 N.Y.S. 230; 
Sioux Nat. Bank of Sioux City, Iowa 
UF ste 223 N.W. 826, 54 S.D. 
581. 

Silence when the court asks, 
before passing on either motion, 
whether there is any question for 
the jury, does not preclude a party 
from claiming a jury after a de- 
termination against him by the court. 
Misner y. Kuchenreuther, 209 N.Y.S. 
624, 212 App.Div. 741. 

88. Empire State Cattle Co. v. 
Atehison, ete, R.Co., 28 (SiG 607, 
210 U.S. 1, 52 L.Ed: 931 f[afe 147 F. 
757, 77 C.C.A./601, and 147 FB. 463,77 
C.C.A. 607]; Meyer, ete., State Bank 
v. First Nat. Bank, 291 F. 42; Michi- 
gan Copper, etc., Co. v. Chicago Screw 
Co., 269 F. 502; In re Iron Clad Mfg. 
Co., 197 ...280;7)116) C.C. Ay 642 (ivtina= 
han v. Grand Trunk Western R. Co., 
138 EF. 37; *%0  C:C.A; 46383" Bank?lof 
Commerce v. Broyles, 120 P. 670, 16 
N.M. 414 [rev on other grounds 34 
S.Ct. 730, 2384 U.S. 64, 58 L.Ed. 1214], 

89. Empire State Cattle Co. v. 
Atchison, etc., R. Co., 28 S.Ct. 607, 210 
UiS. 1/552 L.id: 930 [afi 147 Ev 457, 
TT CCAS 601, Vand Wai 463.7 7G: 
A. 607]; Meyer, etc., State Bank y. 
First Nat. Bank, 291 F. 42; Michigan 
Copper, ete., Co. v. Chicago Screw 
Co., 269 F. 502; In re Iron Clad Mfg. 
Coy 197 ES 2805-116) ClO ANG 42% 

90. Osterholm vy. Boston, etc., Con- 


rApp.Div. 530; 


7 
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in the event of denial of a party’s motion for direc- 
tion that the court may deem the ease submitted 
neither party, by his motion, waives or 
loses the right, upon timely action taken, to seek 
and obtain the verdict of a jury notwithstanding the 
mutual motions;§? and it has been held that, where 
the evidence is conflicting,’® the inferences to be 
drawn from the testimony divergent,®® or any con- 
tested question of fact remains,°®°® and the unsuccess- 
ful movant, at the time of the motion, reserves the 
right of a submission to the jury,®! or then or there- 
after requests instructions®? or the submission of 


sol. Copper, etc., Min. Co., 107 P. 499, 
40 Mont. 508; Scott v. Empire State 
Degree of Honor, 198 N.Y.S. 535, 204 
Flicker v. Graner, 50 
N.Y.S. 769, 23 Misc. 112 [aff 48 N.Y.S: 
1104]; Landau v. Veith, 164 N.Y.S. 


230. ~ 

91. W. A. Hover & Co. v. Denver, 
etc., R. Co., 17 F.(2d) 881; Southern 
Pac. Co. Vv. U.S: 222 8:46, 37 ©. Caan 
584; A. C. & H. M. Hall Realty Co. 
v. Hisler, 190 N.Y.S. 701; Kramer y. 
Roth, 181 N.E. 277, 42 OhioApp. 1. 

[a] Propriety of conditional mo- 
tions.—(1) It has been held that,the 
motion to direct can properly be made 
subject to a condition or reservation 
and must be considered. Sampliner 
v. Motion Picture Patents Co., 41 S. 
Ct. 79, 254 U.S. 233, 65 L.Ed. 240 [rev 
on other grounds 255 F. 242, 168 C.C. 
A. 202 (aff 243 F. 277 [reh den 259 F: 
152; 17 0.CiCV A. 220,07 A. TAR. eo 4uale 
(2) On the other hand, the directly 
opposite rule has also been held. 
Denman v. Johnston, 48 N.W. 565, 85 
Mich. 387; Baker v. Racine-Sattley 
Co., 125 N.W. 587, 86 Neb. 227; Union 
Pac. R. Co. v. Mertes, 52 N.W. 1099, 
35 Neb. 204 [aff 58 N.W. 105, 39 Neb. 
448]. See to same effect Western 
Nat. Bank v. Flannagan, 35 N.Y.S: 
848, 14 Mise. 317. 

[b] Statement in motion of rea- 
sons urged for direction cannot be re- 
garded as a reservation of the right 
to a jury. Orr v. Waldorf-Astoria 
Hotel Co., 291 F. 343. 

92. U.S.—Empire State Cattle Co. 
v. Atchison, etc., R. Co., 28 S.Ct. 607, 
210..U.S..1, 562 L.Ed. 931. [aff La7sk: 
457, 7%. C.C.A.-601, and 147 463) 77 
C.C.A. 607]; Everett Fruit Products 
Co. v. Hoffman, 18 F.(2d) 21; W. A. 
Hover & Co. v. Denver, etc., R. Co., 
17 F.(2d) 881; Meyer, ete., State Bank 
vy. First Nat. Bank, 291 F. 42; Farm- 
ers’ & Merchants’ Bank of Vandalia, 
Dll vec. Maines, 183 “3d, 05. CG. CrAs 
329; Charlotte Nat. Bank of Char- 
lotte, N. C., v- Southern Ry. Co., 179 
EE... 769,103, C.C.A., 261° " Minaham ova 
Grand Trunk Western R. Co., 138 F. 
Siig 802 Cc CrAnr 463¢ 

Ark.—King v. Bank of Pangburn, 
233 S.W. 920, 150 Ark. 188; Inter 
State Business Men’s Acc. Ass’n v. 
Sanderson, 222 S.W. 51, 144 Ark. 271; 
Pacific Mut. Life Ins. Co. v. Carter, 
Lee S.W. 384, 124 S.W. 764, 92 Ark. 
o . b 

Mich.—Kane v. Detroit Life Ins. 
Co., 170 N.W. 35, 204 Mich. 357. 

Mont.—Osterholm v. Boston, etce., 
Consol. Copper, ete., Min. Co., 107 P. 
499, 40 Mont. 508. 

Ohio.—Nead v. Hershman, 132 N. 
E. 19, 103 OhioSt. 12, 18 AL.L.R; 1419. 

[a] Waiver of request for in- 
structions,—W here both parties 
moved for a direction, one party ac- 
companying his motion by a request 
for certain instructions if his motion 
were denied, and the court asked if 
both parties wished to submit the 
case to it, to which both agreed, the 
request. for special instructions was 
thereby waived and the whole case 
was submitted to the court. Meyer 
& Chapman State Bank vy. First Nat. 
Bank, 291 F. 42. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the case or some issue thereof** to the jury, or other- | wise indicates a wish for a trial by jury®* after the 


93. Philadelphia EF. Assoc. v. 
Mechlowitz, 266 F. 322; Breakwater 
Co. v. Donovan, 218 F. 340, 134 C.C.A. 
148; One Pearl Chain v. U. S., 123 
FE. 371; Steimke v. Jankovich, 233 P. 
904, 72 Mont. 363; Elmira Second Nat. 
Bank v. Weston, 55 N.B. 1080, 161 N. 
Neos 0 G0, AMRS Ro eco. Olason—-v. 
Baldwin, 46 N.E: 322) 152 N.Y. 204: 
Wharton v. Winch, 35 N.E. 589, 140 


N.Y. 287; Scott v. Empire State De- 
gree of Honor, 198 N.Y.S. 535, 204 
App.Div. 530; International Battery 


@o...v.. Westreich; (170, .N. Y.S.) 149,0132 
App.Div. 843; Eldredge v. Mathews, 
87 N.Y.S. 652, 98 App.Div. 356; Camp- 
bell v. Sprague, 39 N.Y.S. 558, 6 App. 
Div. 554; Switzer v. Norton, 38 N.Y. 
De SOUS ADD Div. <Li3.73. Noy. Ann, Cals: 
109; Penn Yan First Nat. Bank v. 
McConnell, 17 N.Y.S. 422, 63 Hun 625; 
Flicker v. Graner, 50 N.Y.S. 769, 23 
Misc. 112 [aff 48 N.Y.S. 1104]; Kan- 
trowitz v. Levin, 35 N.Y.S. 1072, 14 
Misc. 566. See Splain v. B. F. Good- 
rich Rubber Co., 53 App.D.C. 300, 290 
F. 275 (recognizing the rule). 

[a] Reason for rule.—‘‘Every par- 
ty is entitled to present to the court 
for its decision such legal questions 
as he thinks arise upon the testi- 
mony, without being subjected to the 
penalty of losing his right to have 
the case submitted to the jury. And 
it is only when no request is made 
to go to the jury that he will be held 
to have waived that right. If the 
rule were otherwise, it would never 
be safe to ask for a direction of a 
verdict.” Switzer v. Norton, 38 N.Y. 
S. 350, 352;°3 App. Div. 173, 3 -N.Y.Ann: 
Cas. 109. 

[b] Question unanswered in spe- 
cial verdict.—Where the jury in ren- 
dering a special verdict answers all 
except one question submitted to it, 
a motion to direct a verdict made 
after such special verdict had been 
received has been held not a waiver 
of the right to a jury trial as to such 
question. Behling v. Posorske, 179 N. 
Wi. 138, 172 Wis., 608. 

{[c] Specification of questions for 
jury.—(1) The necessity, and _ cor- 
respondingly the effect, of submit- 
ting, with requests to go to the jury, 
a specification of the facts as t¢ 
which such a submission is desired 
has produced not altogether harmoni- 
ous decisions, the federal courts hav- 
ing at one time held that the party 
tendering such a request must point 
out the facts which he wishes sub- 
mitted and that a mere general re- 
quest is insufficient. Pensacola State 
Bank v. Merchants’ & Farmers’ Bank, 
180 F. 504. (2) But there is a later 
federal decision holding that the fail- 
ure to specify the issues thought to 
be for the jury is of no importance. 
American Cyanamid Co. vy. Wilson, 
ete., Fertilizer Co., 51 F.(2d) 665. (3) 
In New York, on the other hand, the 
rule has long been announced that if 
the party requesting a jury merely 
makes such a request generally on 
the, whole case, and without a speci- 
fication of the issues desired to be 
submitted, such a request is insuffi- 
cient to avoid the court’s right and 
power to determine the whole case 
(Mayer v. Dean, 22 N.E. 261, 115 N. 
Y. 556, 5 L.R.A. 540; Parker-Smith 
v. Prince Mfg. Co., 158 N.Y.S. 346, 
172 App.Div. 302; White v. Kenny, 
131 N.Y.S..416, 146 App.Div. 803 [rev 
on other grounds 126 N.Y.S. 123, 69 
Mise. 631]; Maxwell v. Martin, 114 
N.Y.S. 349, 1380 App.Div. 80; Kinner 
Vv. Whipple, 113 N.Y.S. 337, 128 App. 
Div. 736 [rev on other grounds 92 
N.E. 1088, 198 N.Y. 585]; Bowers v. 
Ocean Acc., ete., Corp., 97 N.Y.S. 485, 
110 App.Div. 691; Fuller v. Schrenk, 
68 N.Y.S. 781, 58 App.Div. 222 [aff 
64 No. 1126, 171 NY. 671]; , Camp- 
bell v. Prague, 39 N.Y.S. 558, 6 App. 
Div. 554; Switzer v. Norton, 38 N.Y. 
S. 350, 3. App.Div. 178, 3 N.Y.Ann.Cas. 
109; Groves v. Acker, 33 N.Y.S. 406, 


85 Hun 492; Solomon vy. Levine, 104 
INE Yon 440, Joe NiSGal as. so ulr ne vv. 
Hoffman House Co., 28 N.Y.S. 424, 8 
Mise. 246) (4) so that if the unsuc- 
cessful party fails or declines upon 
inquiry by the court to specify any 
questions of fact proper for submis- 
sion, he must be deemed to have con- 
sented to a submission to the court 
despite his general request for a ju- 
ry (Exchange Nat. Bank vy. Marshall, 
9 N.Y.S. 355, 56 Hun 643). (5) Any 
questions or issues of fact which may 
actually be in the case but as to 
which a jury is not specifically sug- 
gested remain for the determination 
of the court, under this doctrine 
(Cravath v. Baylis, 99 N.Y.S. 973, 113 
App.Div. $66 [aff 85 N.E. 1107, 192 
N.Y. 559]; Bernheimer v. Adams, 75 
NYS 93) “CO App: Dive 1149 Lath 6:7. 
N.E. 1080, 175 N.Y. 472]; Stokes v. 
Mackay, 19 N.Y.S. 918, 64 Hun 639 
[rev on other grounds 35 N.E. 786, 
140 N.Y. 640]; Benson v. Townsend, 
7 N.Y.S. 162, 54 Hun 634, 4 Silv.Sup. 
254; Perrin v. Prudential Ins. Co., 
62 N.Y.S. 720, 30 Mise. 508); (6) and 
if for any reasons the matters speci- 
fied are unavailable as jury questions, 
as, for instance, where they are ques- 
tions of law purely and not questions 
of fact, the whole case remains for 
decision by the court (Kinner v. 
Whipple, 113 N.Y.S. 337, 128 App.Div. 
736 [rev on other grounds 92 N.E. 
1088, 198 N.Y. 585]; Stephens v. Meri- 
den ‘Britannia Co., 43 N.Y.S. 226, 13 
App.Div. 268 [rev on other grounds 
SEINGE oly lO OMENE YS ele Ohme on eAdM. 
SR. 67315 Whicker’ vy. raner;504IN: 
VES! 769) 223 (Mises 112) [ati 23 SN Nes. 
1104]; Landau v. Veith, 164 N.Y.S. 
230). (7) Nevertheless, it has been 
held in that state, that, in order for 
the request for a jury to be good, the 
points upon which submission to a 
jury is desired need not be stated 
unless the court asks for such a state- 
ment (Oppenheimer v. Roberts, 161 
N.Y.S. 1049, 175+-App.Div. 424), (8) 
and that, while there may be cases in 
which the questions of fact are so 
obscure that a request to go to the 
jury should sufficiently indicate the 
questions of fact to be submitted 
(Landau v. Veith supra), (9) where 
it sufficiently appears from the case 
as a whole or from some part of it 
what particular facts are desired to 
be submitted to the jury (O'Malley 
Cooperage v. Lautentracht, 211 N.Y. 
So 508871 255Mise.. 850 i Yalesv, \ Dart, 
13 N.Y.S. 277), (10) or where the 
court, in acting upon the motion, uses 
expressions rendering a snecification 
useless or unnecessary (Charles H. 
Brown Paint Co. v. Reinhardt, 104 
NEY 24, P2005 NOY, 7162)),...a. seneral 
request is sufficient: (11) and, more- 
over, that where the unsuccessful 
movant, on perceiving that the court 
is about to direct a verdict against 
him, requests the submission to the 
jury of certain issues which occur to 
him as especially proper to be sub- 
mitted he does not thereby waive his 
right to go to the jury on every other 
issue that is really in the case (Pneu- 
matic Signal Co. v. Texas & P. Ry. 
Como cuNe Ale 2010 sINR Ye. wh2iop) 

[d] Where request is coupled with 
improper assumptions of fact, which 
are insisted upon, it does not avoid 
the effect of the motions as a waiver 
of the jury. Fleischman v. Toplitz, 
Sula Mie SO rato. pINGiarn <0 4.95) 

94. Bank of Commerce v. Broyles, 
120 P. 670, 16 N.M. 414 [rev on other 
grounds 34 S.Ct. 730, 234 U.S. 64, 58 
L.Fd. 1214). 

[a] Intention is the determining 
factor as to whether the party will be 
held to have consented to waive the 
jury or desired a submission to it. 
Hastern Dist. Piece Dye Works v. 
Travelers’ Ins. Co., 188 N.E. 401, 234 
N.Y. 441, 26 A.L.R. 1505; O’Brien v. 
Tilden, 240 N.Y.S. 355, 228 App.Div. 
502; Ruppert v. Singhi, 209 N.Y.S. 
324, 212 App.Div. 630. See Chesa- 


peake & O. R. Co. v. McKell, 209 F. 
514, 126 C.C.A. 336 (holding that re- 
quests by both ‘parties for an in- 
structed verdict do not amount to a 
withdrawal of all questions of fact 
from the jury, where it appears that 
such was not the intention of a party, 
and that it was not so understood by 
the court). 

{[b] Introduction of evidence after 
motions made.—It has been held that 
where, after both parties move for a 
direction, by permission of the court 
one party introduces further evi- 
dence, his motion cannot be taken to 
waive the jury and consent to a _sub- 
mission to the court. Beiermeister v. 
London i Ins 'Co., 15° N.Y.S272435,5 68 
Hun 620 [aff 30 N.E. 1149, 133 N.Y. 
564]. But see Adams vy. City of Oma- 
ha, 230 N.W. 680, 119 Neb. 753 (hold- 
ing that, on motion of both parties for ~ 
a directed verdict, the unsuccessful 
movant’s request to introduce evi- 
dence is addressed to the trial court’s 
sound discretion); Halstead v. Man- 
hattan Ta. “Ins) -69.9"'14--OhioN- ENS: 
113 (holding that asking for the case 
to be reopened for further proof is 
not such a request as avoids the ef- 
fect of mutual motions in submitting 
the case to the court). 

[ec] Request to withdraw motion 
on the part of one of the parties 
avoids on his part any waiver of the 
jury. and submission to the court. 
Ginoechio v. Kockos, 18 F.(2d) 193. 
But see White v. Kenny, 131 N.Y.S. 
416, 146 App.Div. 803 [rev 126. N.Y.S. 
128, 69 Misc. 631] (holding insufficient 
the mere withdrawal of the motion, 
without a request to go to the jury 
on any specific issue). 

[d] Reservation of right to sub- 
mit further evigJence on an issue made 
at the time of the motion prevents a 
waiver of the jury. Gits v. New York 
Lite,.Ins.€o,; 382 -F.(2ays 7) feertiden 
50 S.Ct. 24, 280 U.S. 564, 74 L.Ed. 618]. 

{e] Statements of counsel.—(1) A 
statement by counsel for defendant, 
after plaintiff's counsel had moved 
for directed verdict, that he thought, 
as a matter of law, the evidence 
showed payment of the draft sued on, 
but, if the court disagreed with him, 
he thought the credibility of the tes- 
timony of a witness presented a ques- 
tion for the jury, shows he did not 
intend to make a general request for 
a directed verdict. Union Flectric 
Steel Co. v. Imperial Bank of Canada, 
286 F. 857. (2) Where counsel, at 
the time of exception to al’owance of. 
the adverse motion, specifically in- 
forms the court that it was not his 
intention to waive the jury, the state- 
ment will avoid any such waiver. 
Hartman Goldsmith & Co. v. Fidelity 
& Deposit Co. of Maryland, 33 F.(2d) 
89. (3) Where court said that it 
could not find any fact which could 
be left to the jury, and plaintiff's 
counsel immediately called attention 
to one issue as raising a question to 
be submitted to the jury, no inten- 
tion on the part of plaintiff’s counsel 
appeared to waive the jury and sub- 
mit this question of fact to the court, 
although he previously asked for a 
directed verdict and did not request 
the court to submit issue to jury. 
Eastern Dist. Piece Dye Works v. 
Mravelers pelmse COs tO OuuNa vacuo 
198 App.Div. 610. (4) Where, in view 
of accompanying circumstances, such 
as the decision of the appellate court 
on an appeal from a previous trial of 
the same case and the remarks of 
counsel at the instant trial, indicate 
the lack of any intention to Waive 
the jury, mutual motions will not op- 
erate thus. Rosenstein v. Traders’ 
Insy, Co., 92. °N.Y.S. 326, 102 App Div. 
(5) Where plaintiff moved for 
direction and defendant for a nonsuit, 
and after the denial of the latter’s 
motion, he asked the court what ques- 
tion his honor would submit to the 
jury, and the court asked him what 
question he wanted submitted, to 
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court has ruled adversely upon his motion®® and 
before the court has formally instructed the jury to 
render a verdict for his adversary,®® or before the 
direction and entry of judgment thereon,®* such re- 
quests on his part prevent the implication of waiver 
ordinarily incident to such concurrent motions ;°* 
but where no request of that character is made, 
maker of the motion excepts to the 
allowance of his opponent’s motion, the ordinary 
rule as to withdrawal remains unaltered.®® 
ever if either party is entitled on his own single 
motion to a direction, insistence by the other upon 
a jury does not curtail the court’s power or duty 


although thea 


to direct.+ 
[§ 429] c. As Denial. 


in Cause. 


which he answered that he did not 
desire the submission of any ques- 
tion, the whole case was submitted 
to the court. Trimble v. New. York 
Cent. ete) R.Co.,- 56 .NBs) 582,17, 62 
N.Y. 84, 48 L.R.A. 119. 

{f] Waiver of request for jury.— 
(1) Where_both parties move for a 
direction, and one of them immedi- 
ately thereafter requests the submis- 
sion of particular facts to the jury, 
which request is granted, whereupon 
without delay he again moves for a 
direction, without accompanying his 
motion by any request for a jury, the 
last motion is inconsistent with the 
previous request submission and 
waives it, the whole question being 
jeft for the court. Green v. Shute, 
7 N.Y.S. 646, 15 Daly 361 [aff 7 N.Y.S. 
69]. (2) A party presenting findings 
of fact and conclusions of law lost 
the benefit of his previous reserva- 
tion of right to go to the jury when 
both parties moved for a directed 
verdict. Sioux Nat. Bank of Sioux 
City, Iowa v. Lundberg, 223 N.W. 826, 
54 S.D. 581. 

95. Breakwater v. Donovan, 218 
FR. 340, 134 C.C.A. 148; One Pearl 
Chain v. U. S., 123 F. 371; Osterholm 
v. Boston & Montana Consol. Copper 
& Silver Mining Co., 107 P. 499, 40 
Mont. 508; Bank of Commerce v. 
Broyles, 120 P. 670, 16 N.M. 414 [rev 
on other grounds 34 S.Ct, G30) 284i us, 
S. 64, 58. L.Ed. 1274); Perkins Vv. 
Putnam County Com’rs, 103 N.E. 377, 
88 OhioSt. 495. 

{a] Disposition of losing motion. 
—(1) Before granting the motion for 
the successful movant, the court 
should deny the other motion so as to 
afford the unsuccessful movant a 
chance to ask to go to the jury. 
O’Brien v. Tilden, 240 N.Y.S. 355, 228 


ood, 
App.Div, 502; Happel v. Lehigh ‘Val- 


ley R..'Co., 206 N.Y.S.. 726,210 App. 
Div. 461; Peniston vy. Coleman, 126 
N.Y.S. 736, 141 App.Div. 676; Gram- 


mer v. Almond, 217 N.Y.S. 862, 128 
Mise. 166. (2) And this is so far 
true that the court’s failure in this 
respect may constitute error notwith- 
standing the subsequent actual sub- 
mission of the case to the jury. Hap- 
pel v. Lehigh Valley R. Co., supra. 

96. Steimke v. Jankovich, 233 P. 
904, 72 Mont. 363; Elmira Second Nat. 
Bank v. Weston, 55 N.BH. 1080, 161 
N.Y. 520, 76 Am.S.R. 283. 

[a] Request, after court indicates 
which motion it intends to grant, but 
before the actual direction, is timely. 
Oppenheimer vy. Roberts, 161 N.Y.S. 
1049, 175 App.Div. 424; Maxwell v. 
Martin, 114 N.Y.S. 349, 130 App.Div. 
80; Cullinan v. Furthmann, OUIN Ase 
Ss. 90, 70 App.Div. 110; Walters Vv. 


A motion to direct denies 
the sufficiency in law and in fact of the evidence, and 
inferences therefrom favorable to the adverse par- 
ty,” and challenges his right to go to the jury.® 

[§ 430] d. On Prior and Subsequent Proceedings 
A motion for a directed verdict super- 
sedes a motion for a dismissal or nonsuit.* 


TRIAL 


eretion ;* 


How- 
dence.® 


In General. 


must either grant or refuse it.? 
motion, it is at once the duty of the court, and the 
limit of its power, to consider the evidence and in- 
ferences therefrom, and determine therefrom, in the 
light of the rules respecting the sufficiency of evi- 
dence hereafter treated,t° whether a case has been 
made out properly for disposition upon such a mo- 
The rights of the person making the mo- 


A mo- / tion.11 


Wise, 190 N.Y.S. 639. 

[b] Request after direction (1) is 
too late to operate to secure submis- 
sion to the jury (Insurance Co. of 
North America v. Wisconsin Central] 
R. Co., 1384 F. 794, 67 C.C.A. 300; Mc- 
Kinney v. Crawford, 155 N.E. 185, 87 
Ind.App. 431; Howell v. Wright, 25 
N.E. 912, .122 N.Y. 667, 3 Silv.App. 
142; Robbins v. Springfield Fire, etc., 
Insy-Cor 291 Nav Sado U9 Elum Pe/ 
faft 44N EA 1L5 op AINA Lins, Carr 
v. Sullivan, 22 N.Y.S. 972, 68 Hun 246; 
Strangward v. American Brass Bed- 
stead Co., 91 N.E. 988, 82 OhioSt. 121; 
Nead v. Hershman, 12 OhioApp. 410) 
(2) unless the court, at the time of 
deciding on the motions, has prevent- 
ed the unsuccessful party from exer- 
cising his right to seek submissiqn 
(PittsburzhGi Cre St. ys Ry. Conwy. 
Luthy, 147 N.E. 336, 112 OhioSt. 321). 

97. Wastern Dist. Piece Dye Works 
v. Travelers’ Ins. Co., 138 N.E. 401, 
234 N.Y. 441, 26 A.L.R. 1505; Zwecker 
v. Levine, 120 N.Y.S. 425, 185 App.Div. 
432; Maxwell v. Martin, 114 N.Y.S. 
3849, 130 App.Div. 80; Stroehm v. 
Zoellner, 112 N.Y.S. 1063, 61 Misc. 56; 
Perkins v. Board of Com’rs of Put- 
nam County, 103 N.E. 377, 88 OhioSt. 
495. 

[a] Request immediately after di- 
rection and before entry of judgment 
has been held timely. Charles H. 
Brown Paint Co. v. Reinhardt, 104 N. 
BK. 124; 210) N.Y. 1623 Young v. -Lich= 
tenberg, 168 N.Y.S. 616, 102 Mise. 154; 
Strohm v. Zoellner, 112 N.Y.S. 1063, 
61 Mise. 56; Brown v. Joy Steamship 
Co., 105 N.Y.S. 81, 55 Misc. 201; Herr- 
man v. Koref, 93 N.Y.S. 488, 47 Misc. 
94; Landau v. Veith, 164 N.Y.S. 230. 

[b] Request after entry of judg- 
ment on verdict directed comes too 


late. Persons v. Hawkins, 58 N.Y.S. 
831, 41° App.Div. 171; ‘Solomon ‘v. 
Levine, 104 N.Y.S. 448, 54 Misc. 270; 


Zajic v. Elian, 98 N.Y.S. 652, 50 Misc. 


289, 

98. See cases supra notes 88-97. 

99. U. S. v. Two Baskets, 205 F. 
a7; 123 C.C.A. 310; Melton v. Pensa- 
cola Bank, etc., Co., LO OMB 26. a 
Cres, 166; Provost v. McEncroe, 5 
N.E. 795, 102 N.Y. 650 mem; Marus 
v. New Jersey Cent. R. Co., 161 N.Y.S. 
546, 175 App.Div. 783; West Side 
Bank v. Beaver Valley Coal Co., 10 
Pa Distss€ ou si5e 

[a] Exception on grounds relat- 
ing to damages is sufficient to re- 
quire the submission of that issue to 
the jury, being the equivalent of a 
motion to submit the question of 
damages to the jury and rebutting 
any presumption of an intention to 
waive the jury... Litt v. Wabash R. 
Co., 64 N.Y.S. 108, 50 App.Div. 550. 


other defendant.® 


1. 


Hartman Goldsmith & Co. 


[§§ 428-431 


tion by plaintiff to direct a verdict against one of 
two defendants is in effect a dismissal as to the 
It has been held that the effect 
of the motion is to close the movant’s case, although 
no specific statement to that effect is made.® 
ing to some authority, movant thereafter has no 
right to offer any evidence, except in the court’s dis- 
but in a number of jurisdictions a party 
does not by moving terminate his rights, in case 
of denial, to proceed with the case and offer evi- 


Accord- 


[§ 431] 10. Consideration and Determination—a. 
If a motion to direct is made, the court 


In passing on the 


Vv. 


Maryland Fidelity, ete., Co., 33 F.(2d) 
89; Union Elec. Steel Co. v. Imperial 
Bank, 286 EF. 857, 


2. 
Alaska 511. 
Ariz.—Salt 


ers’ Assoc. v. 


Ariz. 39. 


Alaska.—Begenish v. Gates, 2 


River Valley Water Us- 
Berry, 250-P. 356, 31} 


Md.—Newbold v. Hayward, 54 A. 
67, 96 Md. 247. 


Mo.—King 
263 S.W. 828; 
RaRCos 

N.J.—Hunk 
103 N.J.Law 


Farm Products Co., 
Jones v. Public Service 


J.Law 106: 
Ry Coy 
Fox v. Great 


87 A. 339, 84 N.J.Law 


Public Servic 
J.Mise. 322. 
3. 


ter, 158 A. 73, 


v. New York 
22, 94 Vt. 42; 


92, 1A. 


v. Missouri Pac. R. Co., 
Meily v. St. Louis, ete., 


114 S.W. 1013, 215 Mo. 567. 


e v. Hunke, 137 A. 419, 
645; Barry v. Borden 
£25 A337, 2400 INE 


397, 86 N.J.Law 646; 
Atlantic, ete., Tea Co., 
7126; Liss v. 


e R. Co., 141 A. 1, 6 N 


Town of Brattleboro v. Carpen- 


104 Vt. 158; Spaulding 
Mut. L. Ins. Co., 109. A. 
Mason v. Sault, 108 A. 


267, 93 Vt. 412, 18 A.L.R. 1426. 


4. 
49 N.D. 838; 
Plone bor br 


Bailey v. Davis, 193 N.W. 658, 


Sorenson y.. Smith, 129 
1022, 65 Or. 78, 51 LR. 


A.N.S. 612, Ann.Cas.1915A 1127. 


5. 


tna Indemnity Co. v. Little 


Rock, 115 S.W. 960, 89 Ark. 95. 


6. Huebel 
eae 40. 


565, 85 Mich. 
[a] 


Denman vy. Johnson, 


Vv. Baldwin, T19- AS 6395 


48 N.W. 
387. 


Reopening case and permit- 


ting the introduction by the opposite 
party of further evidence after the 


making of a 


motion to direct, has 


been held not error where there is 


no abuse of 
Drum, 67 P. 8 

8. 
763, 194 Iowa 
Loan L. Ins. 


Horridg 


discretion. Carmack v. 
08, 27 Wash. 382. 

e v. Nichols, 189 N.W. 
295; Cantor v. Reserve 
Co. 169° See 542 en 


S.C. 198; Hook v. Payne, (Tex.Civ. 
App.) 211 S.W. 280. 

9. {Law v.. Smith, 93° Po’ 3005's 
Utah 394. 


[a] Thus, 


upon such a motion, 


the court is not at liberty to consider 


the various 


items and elements of 


plaintiff's claim, and allow part and 


disallow the rest; 


the parties are en- 


titled either to have the motion sus- 


tained or to 
jury. 
N.W. 114. 
10. 
11. 
(2d) 53; 
souri 
991; 


BY 215, 
Crane & 'Co:; 


Blount y. Smith, 
See infra §§ 439-449, 
S.—U. S. 


have the verdict of a 
(Iowa) 227 


v. Lesher, 59 FF. 


Farmers’ Nat. Bank v. Mis- 
Livestock Comm’n, 
Mitchell v. Toledo, ‘ete., 
HOG) eee Oe VIET eR CUAL 24: 
Northwestern Improvement Co., 
99! Ci CLASN5 69: 


53 F.(2d) 
EwCoy 
Janoski v. 
176 
Noble v. (Ge 
169 F. 55, 94 C.CiA.” 423 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 


is i 


| 
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tion must be determined as they existed at the time 
when the motion was made,!? unaffected by the 


charge or instructions subsequently delivered.1? The 


rights of the parties must be considered under the 
oe as it actually is, rather than as it is assumed to 
e 14 
[§ 432] b. Conduct of Hearing. There is no right 
to argue and be heard upon a motion to direct ;35 
overruling the motion without argument is entirely 


‘proper where no timely request to be heard on the 


motion is made.1® Similarly, where counsel requests 
permission to read a cited opinion of the court of 
last resort in the course of argument on the motion, 
the trial court may properly refuse to permit it to 
be read, in view of the fact that the court has been 
referred to the authority and argument thereon 
would be immaterial.17 When argument on the mo- 
tion is permitted, there is no necessity that the 
‘court send the jury out during the argument and no 
impropriety in its failing to do so.18 Of course, 
when the motion is granted, there being nothing for 
the jury to decide,!® there is nothing to be argued 
to that body*° and a refusal to allow the case to 
‘be argued to the jury is entirely correct.21 More- 
over, in cases where verdict is directed, a statement 
of the court in the presence and hearing of the jury 
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before direction is given that he intends to direct 
a verdict,?? or, indeed, any statement or expression 
of opinion by him as to the force or effect of the 
evidence,** is of no significance. Up until ver- 
dict is actually directed or refused,?* the court is 
not bound but retains complete control of the mo- 
tion, and the mere fact that he has announced to 
counsel an intention to grant the motion or has 
even marked the request as one to be given, does 
not curtail his power to change his decision and re- 
fuse the direction.2® At any time before the court 
has taken action with reference to the motion,’® 
even after argument upon it,?7 the movant, it has 
been held, is entitled to withdraw it. 

[§ 433] c. What Evidence May or Should Be Con- 
sidered. No facts or matters may be considered ex- 
cept those appearing upon the trial.28 While, as 
stated elsewhere, only the evidence hostile to the 
motion is to be considered in determining the pro- 
priety of direction,?® the testimony to which the 
court is to look for cireumstanees making out the 
case of the adverse party includes the whole testi- 
mony in the case®® and is not limited to that offered 
by such party but extends as well to that produced 
by the movant;*! and the motion is to be denied if 
the adversary’s case is sufficiently made out by mov- 


[foll C. Crane & Co. v. Sasher, 172 F. 
1022, 96 C.C.A. 665]; Milwaukee Me- 
chanics’ Ins. Co. v. B. S. Rhea & Son, 
123) 9,60" CiCiA 2-103" "Mason; ete, 
R. Co. v. Yockey, 103 F. 265, 43 C.C.A. 
228; Mt. Adams, etc., Inclined R. Co. 
v. Lowery, 70 F. 463, 20 C.C.A. 596. 
Alaska.—Begenish v. Gates, 2 Alas- 


ka 511: 
Ill.— Post v. Hightower, 262 Ill. 


App. 368; Scowden v. Taphorn, 214 
Tll.App. 394; McLean v. Dow, 125 
Ill.App. 174. 


Md.—Weitzel v. List, 155 A. 425, 161 
Md. 28; Brager v. Friedenwald, Si 
A. 515, 128 Md. 8 


‘Or. 103. 

S.C.—McCutchen vy. Pacific Mut. L. 
Ins. Co., 151 S.E. 67, 153 S.C. 401. 

Utah.—Law v. Smith, 98 P. 300, 34 
Utah 394. 

Vt.—Bass v. Rublee, 57 A. 965, 76 
Witte S915: 

[a] Questions both of law and 
fact are involved in the process and 
are to be adjudicated by the court. 


Hayes v. Slidell Liquor Co., 55 So. 
356, 99 Miss. 583. 
[b] Similarity to determination 


on appeal.—The function of the trial 
court on a motion for a directed ver- 
dict has been said to be analogous to, 
and practically the same as that of, 
a reviewing court in determining on 
appeal whether there is evidence in 
the record of sufficient substance to 
support a verdict. In re Lances’ Es- 
tate, (Cal.) 14 P.(2d) 768. 

12. U.S.—Chicago, ete, R. Co. v. 
Stephens, 218 F. 535, 134 C.C.A. 2638. 

Ill.— Post v. Hightower, 262 I11.App. 
368. See Zeleazny v. Birk Bros. Brew- 
ing Co., 211 Ill.App. 282; Arrigoni v. 
Strassheim, 207 Ill.App. 354; Buck v. 
Rosenthal, 192 Ill.App. 393 [aff 112 
N.E. 671, 273 Ill. 184]. 

Mass.—-Rankin v. Brockton Public 
Market, 153 N.H. 97, 257 Mass. 6. 

Okl._-Homeland Realty Co. v. Rob- 
ison, 136 Pii535,7139 (Ok) 5912 

Tex.—Willis & Conner v. Turner, 
(Civ.App.) 25 S.W.(2d) 642. 

13h Jehicagol RerePy Ry! Co: v. 
Stephens, 218 F. 535, 134 C.C.A. 263 
Aultman Engine Thresher Co. v. Chi. 
cago, R. I. & P. Ry. Co., 121 N.W. 22, 
143 Iowa 561. 

14. Tabor State Bank of Tabor v. 
Rollins, 223 N.W. 726, 54 S.D. 521. 

15. Reed Oil Co. v. Smith, 114 S.E. 
56, 154 Ga. 183 [rev on other grounds 
and conformed to 109 S.E. L71,-114 
S.E. 721, 27 Ga.App. 470]. 


16. 
17., 


Reed Oil Co. v. Smith, supra. 

Mick v. Corporation of Royal 
Exch. Assur. of London, Eng., 94 A. 
808, 87 N.J.Law 628. 

18. Fairey vy. Haynes, 96 S.E. 694, 
LTS. C3 2. 

See infra § 454. 

20. Harris v. State, 109 So. 291, 
215 Ala. 56; Reed vy. Ridout’s Ambu- 
lance, 102 So. 906, 212 Ala. 428. 

21. Harris v. State, 109 So. 291, 215 
Ala. 56; Meikel v. Greene, 94 Ind. 344. 

22. Brewer, etc., Brewing Coun. 
Boddie, 44 N.B. 819, 162 Ill. 346 [aff 


59 Ill.Ann. 45]. 
Lamb, 7 N.E. 75, 


23. Heinsen v, 
117 Ill. 549. 

24. Effect of direction or refusal 
see infra § 458. 

2 Edwards v. Yazoo, ete., R. Co., 
73 So. 789, 112 Miss. 791. 

26. Gorman v. Williams, 56 N.Y.S. 
1031, 26 Misc. 776. 

27. Lawrence v. Troy, 289 P. 491, 
133 Or. 196. 

28. Barney v. Schmeider, 9 Wall. 
(U.S.) 248, 19 L.Ed. 648. See Gibson 
v. Wasson Coal Co., 190 Ill-App. 599. 

[a] Rule applied.—Thus a verdict 
directed at the second trial of a case, 
based upon the testimony taken at 
the prior trial, which was not even 
read at the instant one because the 
court did not deem it necessary, was 
improper. Barney v. Schmeider, 9 
Wall. (U.S.) 248, 19 L.Hd. 648. 

29. See infra § 438. 

30. Ariz. Southwest Cotton Co. v 
Ryan; 199) P. 124,22 Arizivs 20. 

D.C.—Capital Traction Co. v. 
57 App.D.C., 396,124 B.(2d) 262. 

Ill.— Dixon vy. Smith-Wallace Shoe 
Co., 119 N.E. 265, 283 Ill. 234 [rev on 
other grounds 204 Ill.App. 336]; Kil- 
lough v. Chicago, etc., R. Co., 158 Ill. 
App. 152; Smith y. Birdsall, 106 Ill. 
App. 264. 

Md.—United Rys. & Blectric Co. of 
Baltimore v. State, 163 A. 90; Anna- 
rina v. Boland,‘111 A. 84, 136 Md. 365; 
Chapman v. Nash, 89 A. 117, 121 Md. 
608; Pennsylvania R. Co. v. Cecil, 73 
AS 820, 111 Md. 288; Baltimore Con- 
poe R. Co. v. Pierce, 43 A. 940, 89 Md. 

Mo.—State ex rel. and to Use of 
Dunklin County v. McKay, 49 S.W. 
(2d) 125; Berry v. St. Louis-San 
Francisco Ry. Co., 26 S.W.(2d) 988, 
324 Mo. 775 [cert den 50 S.Ct. 464, 281 
U.S. 765, 74 L.Ed. 1173]; Downing v. 
Loose-Wiles Biscuit Co., 8 S.W.(2d) 
884, 320 Mo. 819; Lorton vy. Missouri 
Pac. R. Co., 267 S.W. 385, 306 Mo. 125; 


Lyon, 


Slater Bank v. Harrington, (App.) 266 

S.W. 496; Thomassen v. West St. 
Louis Water & Light Co., (App.) 251 
S.W. 450 [aff in part and rev in part 
278 S.W. 979, 312 Mo. 150]; Link v. 
Ae Coast Line R. Cot, (App.) 233 


S.W 
Hoffman, 284 P. 


Or.—Johnson vy. 
567, 182 Or. 46. 

R.I.—Cranston Print Works v. 
American Tel. etc., Co., 110 A. 419, 43 
R.I. 88. 

Tenn.—Southern Ice Co. v. Black, 
189 S.W. 861, 136° Tenn. 391. 

Wash.—Luther v. Pacific Fruit & 
Produce Co., 255 P. 365, 143 Wash. 
308; Gardner v. Porter, 88 P. 121, 45 
Wash. 158. 

31. D.C.—Capital Traction Co. v. 
Lyon, 57 App.D.C. 396, 24 F.(2d) 262. 

Ill.—Math vy. Chicago City R. Co., 
90 N.E: 235, 2438 Tll. 114; Hlgin City 
Banking Co. v. Chicago, ete, R. Co., 
160 Ill.App. 364. 

Ky.—Chicago, St. L. & N. O. R. Co. 
v. Armstrong’s Adm’r, 181 S.W. 957, 
168 Ky. 104; Nelson v. Black Dia- 
mond Mining Co., 181 S.W. 341, 167 
Ky. 676. 

Md.—United Rys., etc., Co. v. State, 
163 A. 90; Chapman v. Nash, 89 A. 
Cie 22. Ma. 608; Pennsylvania RCo. 
v. Cecil, 73 A. 820, 111 Md. 288; Balti- 
more Consol. R. Co. v. Pierce, 43 A. 
940, 89 Md. 495. 

Mo.—Crecelius vy. Chicago, M. & St/ 
P. Ry. Co., 205 S.W. 181, 274 Mo. 671; 
Stauffer Vv. Metropolitan St, Ry. Cot, 
147 S.W. 1032, 248 Mo. 305; Bennett 
vy. Terminal R. Ass’n of St. Louis, 
145 S.W. 433, 242 Mo. 125; Crawford 
v. Kansas City Stockyards Cores 
S.W. 1057, 215 Mo. 394; Jordan v. St. 
Louis Transit Co, 101 S.W. 11, 202 


Mo. 418; Ward v. Scott County Mill- 
ing,, Co.; ¢App.) (4% 2S. Wide s2505 
Phillips v. Yellow Cab Co., 36 S.W. 
(2a) 419, 225 Mo.App. 1172; Rosen- 


stein v. Lewis Automobile Co. , (App.) 
34 S.W.(2d) 1023; Weston vy. Ameri- 
can Nat. Assur. Co., (App.) 32 S.W. 


(2d) 789; Garfinkel v. B. Nugent & 
Bro. Dry Goods Co., (App.) '25 S.W. 
(2d) 122; Roan v. Wells, (App.) 14 
S.W.(2d) 488; Struckel v. Busch 


Sulzer Bros. Diesel Engine Co., 
300 S.W. 993; Walker vy. Mitchell 
Clay Mfg. Co., (App.) 291 S.W. 180; 
West v. St. Louis-San Francisco R. 

o., (App.) 289 S.W. 965; Gebhauer v. 
J. Hahn Bakery Co., (App.) 285 S.W. 
170; Scott v. Klines’, Ine., (App.) 284 
S.W. 831; Courtois v. American Car, 
etc., Co., (App.) 282 S.W. 484; Lynch 


(App.) 
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ant’s testimony considered alone or in conjunction 
with that for the adverse party.®? 
whether the evidence makes an issue of fact the 
whole of the evidence, and not merely certain selected 


parts thereof, is to be considered.** 


Inadmissible testimony or testimony claimed to be 
Although in at least one jurisdic- 
tion it has been held that until the trial court re- 
verses the ruling as to the admissibility of testimony 
or until the objection to it is sustained on appeal, 
it is necessary to consider such evidence in passing 
on a motion to direct,®® elsewhere it is held that evi- 
dence to support a direction must be competent evi- 
dence®* and that, in passing upon the motion, it is 
the court’s right and duty to lay out of considera- 


inadmissible.?# 


v. Laclede Gaslight Co., (App.) 223 
S.W. 111; Peters vy. Lusk, 206 S.W. 
250, 200 Mo.App. 372; Barton v. Lou- 
isville & N. R. Co., (App.) 196 S.W. 
379; Nehring v. Charles M. Monroe 
Stationery Co., (App.) 191 S.W. 1054; 
Marshall v. United Rys. Co. of St. 
Louis, (App.) 184 S.W. 159 [rev 209 
SW. 931]. 

Mont.—Pratt v. Kistler, 233 P. 600, 
72 Mont. 356; Johnson y. Chicago, 
etc, Ri Co, 230. P2762, 11 Mont.” 390° 

Or.—Johnson vy. Hoffman, 284 P. 
567, 132 Or. 46; Ridley v.. Portland 
Naxicab: Comsla bP 42990) Or.no29s 
Merrill v. Missouri Bridge, ete., Co., 
140 P. 439, 69. Or. 585. 

R.I.—Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 
110 A. 419, 43 RI. 88. 

Wash.—Luther v. Pacific Fruit, etc. 
Co., 255 P. 365, 143 Wash. 308; Gard- 
ner v. Porter, 88 P. 121, 45 Wash. 158. 

[a] Reason for rule.—The testi- 
mony offered by the movant may sup- 
ply a defect in that offered by the ad- 
verse party in support of his case. 
United Rys., ete., Co. v. State, (Md.) 
163 A. 90; Chapman v. Nash, 89 A. 
117, 121 Md. 608; Baltimore Consol. 
R. Co. v. Pierce, 43 A. 940, 89 Md. 495. 

32. Ariz.m—Southwest Cotton Co. v. 
Ryans G9 Py 124.22 (Ariz 9520. 

Md.—Pennsylvania R. Co. v. Cecil, 


73 A. 820, 111 Md. 288; Baltimore 
Consol. R. Co. v. Pierce, 43 A. 940, 
89 Md. 495. 


Mont.—La Bonte vy. Richland Coun- 
tyviut. BY ete, Ins: /Co., 241 Bs 163d, 
75 Mont. 1. 

N.H.—Burnham y. Concord R. Co., 
45 A. 5038, 69 N.H. 280. 

Pa.—Finch v. Horn, 
Co., 94 Pa.Super. 599. 

And see cases supra notes 30, 31. 

3S. Wright v. St. Louis-San Fran- 
Cisco Ry. Co.) oo. WaG2d) ood. sad 
Mo. 557; Brosius v. Weber, 130 S.W. 
134, 149 Mo.App. 181; Leitner v. Co- 
lumbia, Ray, ete, Co., 143 S.m. 273° 
145 S.C. 489; Greenlaw v. Louisville, 
ete:, R. Co., 86 S.W. 1072, 114 ‘Tenn. 
187. See Hoffer Oil Corporation v. 
Hughes, (Tex.Civ.App.) 16 S.W.(2d) 
901 (holding that in determining 
whether a peremptory instruction 
was authorized, all evidence includ- 
ing the surrounding facts and cir- 
cumstances) must be considered). 
And see cases infra this note. 

[a] Admissions against inter- 
est.—In passing on a demurrer to the 
evidence, the ccurt should consider 
all the evidence before it, and, al- 
though plaintiff's own testimony fails 
to make a case for the jury, yet 
where, through ignorance. or honest 


etc., Baking 


mistake, etc., he makes statements 
against his interest, they are not 
conclusive. Wagner v. Pryor, 222 S. 


W. 857, 204 Mo.App. 478. 

[b] Adverse party is not entitled 
to have fragmentary statements con- 
sidered apart from their qualifying 
recitals in passing on the sufficiency 
of his evidence in opposition to the 
motion. Hately v. Kiser, 97 N.E. 
651, 258 Ill. 288. 

[ec] Inference from whole testi- 
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tion incompetent evidence received over objeetion.37 
Thus, where evidence improperly admitted over ob- 
jection is all that there is to support a verdict for 
the adverse party, it is not properly present for con- 


sideration and a refusal of the motion upon the 


mony.—LEven if certain parts of the 
testimony considered alone would 
warrant a direction, it cannot proper- 
ly be given if inference from all of 
the testimony does not entitle the 
movant to such direction. Valentine 
v. Seaboard Air Line Ry. Co., 127 S. 
B. 724, 131 S.C. 382. 

{d] Rebuttal testimony.—Where 
plaintiff’s testimony in chief, consid- 
ered in connection with defendant’s 
evidence, failed to make an issue on 
a material point such as to require 
submission to the jury, but in his 
rebuttal testimony plaintiff contra- 
dicted his testimony in chief, at the 
samo time giving an adequate and 
satisfactory explanation of the 
change, not only the testimony in 
chief but the rebuttal testimony is to 
be considered in passing” on the mo- 
tion, and if the latter raises an issue, 
although the former has not, a ver- 
dict is not to be directed. Isaacson 
yavan Gundy, (Mo.App.) 48 S.W.(2d) 

34. Improperly admitting evidence 
as ground:for direction see supra § 


421. 
gee: Bartoli v. Grandy, 71 6.E. 230, 
36. "Riverside Fibre & Paper Co. v. 


O. C. Keckley Co., 32 F.(2d) 23; Hunt- 
er v. Troup, 146 N.B. 321, 315 Ill. 2938. 
37. Hisentrager v. Great Northern 
Riyay Cov) 1GOMN Weed. isu lowe: Wl os 
L.R.A.1917B 1245; Mallory vy. Fitz- 
gerald, 95 N.W. 601, 69 Neb. 312; 
Creech v. New York, C. & St. L. Ry. 
Co. Losi IN. 2995 122, Ohio App. ido 
Hathaway v. Hoffman, 153 P. 184, 53 
Okl. 72; Great Western Coal & Coke 
Co. v.. McMahan, 143 P. 23, 43 Okl. 
429; Offutt v. Wagoner, 120 P. 1018, 
380 Okl. 458; Clinton Nat. Bank vy. Mc- 
Kennon, 110 P. 649, 26 Okl. 8385. 

[a] Incompetent evidence affords 
no basis for inference of falsity of 
contradictory testimony produced on 
behalf of the movant. TT. S. Reed 
Se aes Co. vy. Miller, (Okl.) 128 P. 
(als 

38. Durant Motor Co. of New Jer- 
sey v. Georgia-Florida Motor Co., 18 
ENC2d)) “Shee Atlantic. Nate baniriy. 
Moore, 241 P. 601, 29 Ariz. 346; Han- 
er v.. Northern Pac. R. Co., 62 P. 1028, 
7 Idaho 305; T. S. Reed Grocery Co. y. 
Miller, “(COkKMy, 128. 270s 

39. Colo.—Tisdel v. Central Sav. 
Peas ete., Co., 6 P.(2d) 912, 90 Colo. 

Ga.—Cook v. J. I. Case Threshing 
Mach. Co., 87 S.E. 832, 17 Ga.App. 543. 

Iowa.—Hisentrager v. Great North- 
ern Ry. Co., 160 N.W. 811, 178 Iowa 
Vso Lae ALLS IS Pas 

Miss.—Wooten vy. Mobile, ete, R. 
Co., 42 So. 131,89 Miss: 322: 

Mont.—Bean v. Missoula Lumber 
Co., 104 P. 869, 40 Mont. 381. 

N.Y.—Townsend vy. Greenwich Ins. 
Co., 83 N.Y.S. 909, 96° App. Div. 323 
[aff 71 N.E. 1140, 178 N.Y. 634]. 

Okl.—Hathaway v. Hoffman, 153 P. 
184, 538 Okl. 72; Offutt v. Wagoner, 
120 P. 1018, 30 Okl. 458; Clinton Nat. 
Bank v. McKennon, 110 P. 649, 26 Okl. 
835. See Grand Lodge K. P. of North 


basis of such testimony is improper,*® while a direc- 
tion despite such opposing evidence is warranted ;°° 
conversely, where evidence of that character is re- 
lied on to establish the movant’s contention, a diree- 
tion based thereon is improper.*°® 
ting evidence improperly does not affect the pro- 
priety of the court’s action in granting or refus- 
ing the direction, if there is sufficient competent 
evidence for the party offering it entirely inde- 
pendent of such improper evidence‘! or if the evi- 


However, admit- 


America, ete, v. Farmers’ & Mer- 
chants’ Bank of Boley, 166 P. 1080, 64 
Okl. 225 (recognizing the rule). 

“It is not reversible error to direct 
a) MELCICE Iwan when a finding to 
the contrary could not be reached 
except upon testimony which has 
been improperly admitted or which 
should have been excluded by the 
court. Testimony which is incom- 
petent or otherwise inadmissible may 
be withdrawn by the judge in his 
charge to the jury. Logically and 
legally the inevitable effect of with- 
drawing all testimony in behalf of 
one of the parties is to require a find- 
ing in favor of the other, and the re- 
sult of directing a verdict in favor 
of the latter is the same as should 
be reached aS the logical conclusion 
of the case should the judge embody 
in his charge an explicit instruction 
to the jury that the evidence which 
has been improperly admitted must 
be disregarded. For this reason, in a 
case in which the trial judge, upon 
the conclusion of the testimony, 
rightly determines that certain testi- 
mony has been erroneously admitted, 
and decides that but for the admis- 
sion of this testimony there would 
be no issue before the jury, it would 
be vain and useless to go through the 
form of Submitting the case to the 
jury for their determination.” Cook 
v. Case Threshing Machine Co., 87 S. 
E. 832, 17 Ga.App. 543. 

{a] Direction may be regarded as 
having effect of striking such incom- 
petent evidence.—Bean vy. Missoula 
Lumber Co., 104 P. 869, 40 Mont. 31. 

[b] Opportunity to correct defi- 
ciency.—In some jurisdictions it has 
been held that, although the only 
evidence produced in opposition to 
the motion upon a certain material 
and essential issue is inadmissible or 
consists of the testimony of an in- 
competent witness, nevertheless if 
such evidence or testimony is re- 
ceived over objection, the court, while 
it need not consider it as against the 
motion, should not direct a verdict 
against the party introducing and 
relying upon it without first giving 
him an _ovportunity to prove the 
point, which such evidence or testi- 
mony has been offered to support, by 
competent witnesses or admissible 
evidence, since the reception of such 
evidence may have misled the party 
into not producing other available 
evidence which he had. Penick v. 
Metropolitan Life Ins. Co., 295 S.W. 
900, 220 Ky. 626; Woodall v. Adams, 
(Tex.Civ.Anp.) 7 S.W.(2d) 922. 

40. Lamb v. Empire Life Ins. Co., 
84 S.E. 439, 148 Ga. 180; Kekoa v. 
Robinson, 20 Hawaii 565. 

41. U.S.—Chapman v. Yellow Pine 
Lumber Co., 89 F. 903, 32 C.C.A. 402 
{eert den 19S. Ct1'3835. 1730 U- Sa 705; 
43 L.Ed. 1186]. 

Ala.—Tobler v. Pioneer Min., etc., 
Co., 52 So. 86, 166 Ala. 482. 

Ga.—Darsey v. Darsey, 75 S.E. 667, 
138 Ga. 584. 

Ill.—Allen v. U. S. Fidelity, etce., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dence is permitted to go in without objection and is 
not intrinsically destitute of probative quality*? nor 
in conflict with that properly admitted.** 
manner, although there is some authority to the ef- 
fect that upon the motion the court may not con- 
sider or notice any excluded testimony,** it has been 
held that it should consider evidence improperly ex- 
cluded and that a failure to do so is fatal to its 
decision on the motion*® unless, even if such evi- 
dence had been admitted, a different disposition of 
the motion could not properly have been made.*® 
Of course, when a trial court acts properly in ad- 
mitting testimony, even though objected to, such tes- 
timony is to be considered the same as any other 
and, similarly, where it 
properly excludes offered evidence, such evidence 


evidence in the case;** 


Co., 109 N.E. 1035, 269 Ill. 234 [aff 
193 IllLApp. 193]. 

Iowa.—Reeder 65 N.W. 
338, 96 lowa 729. 

Md.—Smith v. Whitman, 150 A. 856, 
159 Md. 478. 

[a] Motions by both parties, when 
held to have the effect of waiving 
the jury and submitting the whole 
issue to the court, have been held to 
render immaterial any errors in the 
reception of evidence. Schweigert- 
Ewald Lumber Co. v. Bauman, 172 N. 
W. 808, 42 N.D. 221; Aizenshtatt v. 
Jackson, 1 Tenn.Ciy.A. 805. 

42. U.S.—Clark v. McNeill, 25 F. 
(2d) 247. 

Mont.—La Bonte v. Mutual F., ete., 
Ins. Co., 241 P. 631, 75 Mont. 

N.Y.—-Wells v. Dispensary Medical 
Assoc., 24 N.E. 276, 120 N.Y. 630. 

Okl._Jones v. Citizens’ State Bank, 
135, P. 3738, 39. Okl. 393. 

Or.— Wasiljeft v. Hawley Pulp & 
Paper Co., 137 P. 755, 68 Or. 487. 

Tex.—Westchester Fire Ins. Co. v. 
Biggs, (Civ.App.) 216 S.W. 274. 

{al Evidence beyond scope of 
pleadings.—(1) Where evidence not 
within the scope of the pleadings is 
permitted to go in without discus- 
sion, the court is justified, on motion 
for a directed verdict, in treating the 
case as though the pleadings had 
been amended to permit the intro- 
duction of that evidence. La Bonte 
v. Mutual F., etc., Ins. Co., 241 P. 631, 
75 Mont. 1. (2) But, where evidence 
is admitted bearing upon certain mat- 
ters pleaded but which goes beyond 
this and shows other matters, failure 
to object to such evidence does not 
entitle the party offering it to have 
the evidence considered as showing 
matters not pleaded, but the evidence 
is to be treated as admitted only for 
the purpose of sustaining the plead- 
ing, and a direction upon its tenden- 
cies in connection with matters not 
pleaded cannot be given even though 
no objection has been made to the 
evidence. Shields v. Vermont Mut. 
BS insn Cow 147 Al S52) 102 Vt. 224. 
See to same effect Strother v. Atchi- 
son, T. & S. F. Ry. Co., (Mo.App.) 212 
S.W. 404. 

[b] Hearsay evidence admitted 
without objection may be considered 
in passing on the motion. Clark v. 
MeNeill, 25 F.(2d) 247. 

[ec] Opinion evidence received 
without a proper foundation having 
been laid, but without objection, may 
be considered’ in passing on the mo- 
tion. Wasiljeff v. Hawley Pulp, etc., 
Cos$t137 Be 755;'68 Or. 487. 

[a] However, the rule forbidding 
the introduction of parol testimony 
to vary or contradict a written con- 
tract being regarded as one not mere- 
ly of evidence, but of substantive law, 
such parol testimony, although intro- 
duced by plaintiff without objection, 
cannot be considered as against de- 
fendant’s motion for a directed ver- 
dict. Mears v. Smith, 85 N.E. 165, 
199 Mass. 319. 

43. Jones v. Citizens’ State Bank, 
135 P. 373, 39 Okl. 393. 


v. Dupuy, 
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44, Riner v. New Hampshire F. 
Ins. Co., 64 P. 1062, 9 Wyo. 446. 

{a] Evidence admitted and later 
improperly stricken.—Garcia v. Volpe, 
(Tex.Civ.App.) 17 S.W.(2d) 1087. 

45. Conn.—Currie v. Consolidated 
Bye Co., 71 A. 356, 81 Conn. 383. 

D.C.—Takahashi v. Hecht Co., 60 

App.D.C. 176, 50 F.(2d) 326. 
Ga.—Miraglia v. Gose, 87 S.E. 906, 

17 Ga.App. 639; Wares v. Bearden, 84 

S.E. 597, 16 Ga. App. 145. 

PERE .—Rowland v. Hanna, 2 B.Mon. 
pele Se Bassett v. 4 Cush. 
Mont.—Michener v. Fransham, 74 

P. 448, 29 Mont. 240. 

Ohio. —Kneipper v. Richards, 26 
Ohio Cir.Ct. 245. 

Okl.—Williamson y. Scully, 152 P. 
839, 52 Okl. 531. 

Pa.—Loeb vy. Mellinger, 12 Pa.Su- 
per. 592. See Montelius v. Montelius, 
58 A. 910, 209 Pa. 541 (holding direc- 
tion improper where defendant made 
an offer of evidence which would have 
prevented direction for plaintiff and 
the court, without ruling thereon, 
said, ‘‘All offers will be considered 
as proven,” and directed a verdict for 
plaintiff without regard to whether 
defendant’s proofs would have come 
up to the offer). 

{a] Evidence admitted and later 
improperly stricken.—Campbell  v. 
Park, 101 N.W. 861, 104 N.W. 799, 128 
Iowa 181. . 

[b] . Oval testimony of facts ap- 
parently obviating effect of rejection 
is insufficient to Save the court’s ac- 
tion on the motion, such testimony 
being for the jury to consider on the 
matter of credibility. Loeb v. Mel- 
linger, 12 Pa.Super. 592 

[c] Where both parties join in 
motion to exclude the evidence, no 
advantage can be taken, however, of 
its improper exclusion by the court 
and nonconsideration in passing upon 
the motion. Diotiollavi v. United Po- 
cahontas Coal Co., 122 S.E. 161, 95 W. 
Va. 692. 

46. U.S.—Chapman v. Yellow Pop- 
lar Lumber Co., 89 F. 903, 32 C.C.A. 
402 [cert den 19 S.Ct. 883, 178 U.S. 
705, 43 L.Ed. 1186]. 

Ala.—Tobler v. Pioneer Mining, 
etc., Co., 52 So. 86, 166 Ala. 482. 

Ga. —Darsey v. Darsey, 75 S.E. 667, 
138 Ga. 584. 

Ill.—Hahl v. Brooks, 72 N.E. 727, 
213 Ill. 184. 

Ind.—Burns v. Smith, 64 N.E. 94, 29 
Ind.App. 181, 94 Am.S.R. 268. 

See Lister v. Donlan, 281 P. 3848, 
350, 85 Mont. 571, 72 A.L.R. 1 (stating 
that where ‘‘the evidence given, cou- 
pled with that offered and excluded 
does not show facts or circumstances 
that would justify a verdict” for the 
adverse party, a direction is proper). 

47. Messman v. Wilt, 217 P. 412, 
91 Okl.. 240; St. Louis, etc., R. Co. v. 
Akard, 159 P. 344, 60 Okl. 4. 

48. U.S.—North Pennsylvania R. 
Co. v. Chicago Commercial Bank, 8 §. 
Ct.-266, 123 U.S. 727, 31 L.Ed. 287. 

Ala.—Rigby v. Norwood, 34 Ala. 
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is not before it for consideration upon the motion.*® 

Testimony inherently improbable or opposed to 
physical facts. While the party against whom direc- 
tion is sought is entitled to the most favorable con- 
sideration,‘® the court is not required to shut its 
eyes to natural laws of which judicial notice is taken 
nor to ignore the physical facts before it;°° judges, 
in viewing the evidence, in order to determine the 
motion, ought not to disregard well authenticated 
facts which they, as men, know.®1 
principle it has been recognized as a qualification 
of the rules regarding the sufficiency of evidence in 
opposition to the motion that a verdict may be di- 
rected despite an otherwise sufficient quantum of 
such evidence, if it is inherently improbable or un- 
worthy of belief,5? or inconsistent with admitted or 


Pursuant to this 


129. 

Colo.—Piccoli v. Paramount Lu- 
bricating Co., 250 P. 149, 80 Colo. 175. 

Fla.—McGill v. Dartist, 68 So. 755, 
69 Fla. 587. 

Ga.—De Loach v. Miles, 145 S.E. 
888, 38 Ga.Apv. 790; Layton v. Dean 
Gold Mining Co., 113 S.E. 53, 29 Ga. 
App. 18; Shedd v. Standard Sewing 
Machine Co., 94 S.E. 646, 21 Ga.App. 
373. 

Il1.—Cohen v. New York L. Ins. Co., 
256 Ill.App. 345. See In re Foster’s 
Estate, 197 Ill.App. 374. 

Okl.—Shaw v. Hutton, 183 P. 477, 
75 Okl. 255; Grand Lodge K. P. of 
North America, etc. v. Farmers’, etc., 
Bank, 166 P. 10680, 64 Okl. 225. 

Pa.—Webb v. Mears, 45 Pa, 222. 

R.I.—Cranston Print Works Co. v. 
American relepnone & Telegraph Co., 
110 A. 419, 43 RI. 88. 

[a] Thus, where the only evidence 
offered for the adverse party is in- 
competent and inadmissible, and is 
properly excluded, direction is prop- 
er. Rigby v. Norwood, 34 Ala. 129; 
Piccoli v. Paramount Lubricating Co., 
250 P. 149, 80 Colo. 175; McGill v. 
Dartist, 68 So. 755, 69 Fla. 587; De 
Loach v. Miles, 145 S.E. 888, 38 Ga. 
App. 790; Shedd v. Standard Sewing 
Machine Co., 94 S.E. 646, 21 Ga.App. 
873; Cohen Vv. New York Lssinss, Cox 
256 "Tl. App. 345; Shaw v. Hutton, 183 
P. 477, 75 Okl. 255; Grand Lodge K. 
P. of North America, etc., v. Farm- 
ers’, ete, Bank, 166 P.. 1080, 64 Ok. 
225; Cranston Print Works Co. v. 
American Telephone & Telegraph Co., 
110 A. 419, 43 R.I. 88. See In re Fos- 
ter’s Estate, 197 Ill.App. 374. 

49. See infra § 434. 

50. Wellman v. Wales, 129 A. 317, 
98 Vt. 437. 

51. Hill v. President and Trustees 
of Tualatin Academy and Pacific Uni- 
versity, 121 P. 901, 61 Or. 190. 

52. Miss.—Newton v. Homochitto 
Lumber Co., 138 So. 564, 162 Miss. 20. 

Mont.—McIntyre v. Northern Pac. 
R. Co., 180 P. 971, 56 Mont. 43. 

Pa. —_Placine v. National L. Ins. Co., 
14 Pa.Dist.&Co. 21. 

R.I.—Zannelle v. Pettine, 155 A. 
236, 51 R.I. 359. But see Beebe v. 
Greene, 82 A. 796, 803, 34 R.I. 171 (up- 
holding a refusal to direct and stat- 
ing that ‘we should hesitate to... 
compel a verdict . - upon the 
ground that something which was the 
subject of human testimony was ab- 
solutely impossible’). 
nue .—Hammond vy. Harjohn, 115 A. 

See to same effect McLaughlin v. 
Eeeeruses etc., R. Co., 21 Ohio N.P.N. 

3 

But see Craig v. Chicago Coach & 
Carriage Co., 172 Ill.App. 564 (on mo- 
tion to direct the court cannot re- 
ject improbable testimony unless it 
is contrary to some natural law); 
Powers v. Wyman, ete., Co., 85 N.E. 
845, 199 Mass. 591 (although the ad- 
verse party’s testimony seems _ in- 
credible, on motion the court is bound 
to believe it); Templeton v. Charles- 
ton & W. C. Ry. Co., 108 S.E. 363, 117 
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established physical facts>? or with natural laws 


or common knowledge.*# 
Circumstantial evidence. 


be that of an eye-witness.°® 


stantial in character.®? 
Negative evidence. 


S.C. 44, 49 (holding that ‘‘the reason- 
ableness or probability of the truth 
of testimony is not the test of its 
admissibility,’ and that admissible 
evidence, even if highly unreason- 
able, is sufficient in opposition to a 
motion to direct). 

53. U.S.—MecNabb vy. Virginian 
Ry. Co., 55 F.(2d) 137; Larabee Flour 
Mills Co. v. Carignano, 49 F.(2d) 151; 
South Carolina Asparagus Growers’ 
Assoc. v. Southern R. Co., 46 F.(2d) 
452; EF. W. Woolworth Co. v. Davis, 
41 F.(2d) 342 [cert den 282 U.S. 859, 
DILYS. Cti2335) Towb.rd.) 160 ))5) Martin Ve 
Illinois Cent. R. Co:, 23 F.(2d) 324; 
Hickey v. Missouri Pac. R. Corp., 8 
F.(2d) 128. 

Ala,—Peters v. Southern R. Co.,. 33 
So. 332, 135 Ala. 533. 

D.C.—Glaria v. Washington South- 
ern R. Co., 30 App.D.C. 559. 

Iowa.—First Sav. Bank of Craw- 
fordsville v. Edgar, 199 N.W. 1011, 
199 Iowa 1136; McGlade v. City of 
Waterloo, 156 N.W. 680, 178 Iowa 11. 

Minn.—Larson vy. Swift & Co., 134 
N.W. 122, 116 Minn. 509. 

Miss.—Mobile, ete., R. Co. v. John- 
son, 141 So. 581. 

Mo.—Nufer v. Metropolitan St. Ry. 
Co., (App.) 182 S.W. 792; Warnke v. 


A. Leschen & Sons Rope Co., 171 S.W. 
643, 186 Mo.App. 30; Gessner v. Met- 
ropolitan St. Ry. Co., 119 S.W. 528, 
137 Mo.App. 47; Weaver v. Benton- 
jBellefontaine R. Co., 60 Mo.App. 207. 

N.J.—Polhemus y. Prudential Real- 
ty Corp., 67 A. 303, 74 N.J.Liaw 570; 
Baumann v. Hamburg-American 
Packet Co., 51 A. 461, 67 N.J.Law 250. 

N.Y.—Laidlaw v. Sage,52 N.E. 679, 
158 N.Y. 73, 44 L.R.A. 316. 

N.D.—Wyldes v. Patterson, 139 N. 
Wi 577, 24ND. 21:8, 

Pa.—Piacine v. National L. Ins. Co., 
14 Pa.Dist.&Co. 21. 

R.I.—Zannelle v. Pettine, 155 A. 
286, 51'R.1-. 359. 

Tenn.—Nashville, ete, R. Co. v. 
Justice, 5 Tenn.Civ.A. 69. 

Wash.—Fulhart v. Seattle Blectric 
Co;, 118 Pi 51, 65.Wash. 290 iLatt 124 
P. 1127, 69 Wash. 698]. 

Wis.—Samulski v. Menasha Paper 
Co., 1383 N.W. 142, 147 Wis. 285; Mus- 
bach v. Wisconsin Chair Co., 84 N.W. 
36, 108 Wis. 57. 

{a] Explicit denial of fact.— 
Where facts are admitted which con- 
elusively establish another fact, the 
mere denial by a witness of the ex- 
istence of the fact so established does 
not create a material conflict in the 
evidence requiring submission to the 
jury. Peters v. Southern R. Co., 33 
So. 332, 135 Ala. 533;,Fluhart v. Seat- 
tle Hlectric Co., 118 P. 51, 65 Wash. 
291 [aff 124 P. 1127, 69 Wash. 698]. 

[b] Although evidence in support 
of motion is uncontradicted by any 
witness, where it is inherently im- 
probable, or contradicted by physical 
facts or circumstances, a refusal to 
direct on the basis of such proof is 
proper. Davis v. Wyskup, 223 P. 357, 
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The court is not limited, 
in passing upon the evidence opposing a motion to 
direct, to the consideration of such evidence only 
as is direct. and positive;°> the testimony need not 
The court may and 
should, as against the movant, consider evidence 
tending to prove the adverse party’s case or mate- 
rial elements thereof which is otherwise sufficient 
and proper, even though such evidence is cireum- 


The question of the character 
of evidence as negative or affirmative goes only to 
its weight,°’ which is a matter not proper for the 
court’s consideration on a motion to direct,°® and 
accordingly negative testimony, even though opposed 


'97 Okl. 239; 
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[§§ 433-434 


by affirmative evidence, is to be considered by the 


court as against a motion to direct a verdict and, if 


not be directed 


of sufficient probative force, may defeat such mo- 
tion;®° but, of course, while it is proper for consid- 
eration upon the motion, negative testimony, like 
affirmative, is subject to the rule that a verdict will 


thereupon if it is merely such as 


to raise a surmise or conjecture.*+ 

View of premises. 
a view of the premises does not prevent the court 
from passing on or granting a motion to direct ;*? 


The fact that a jury has taken 


where the judge also has been present at the view, 


Chicago, ete., R. Co. v. 
Owens, 189 P. 171, 78 Okl. 114. 

{c] Where physical facts are in 
conflict, however, the rule does not 
apply. Davidson y. St. Louis, etc., 
R. Co., 148 S.W. 406, 164 Mo.App. 701. 

54. Begert v. Payne, 274 F. 784; 
Mobile & O. R. Co. v. Johnson, (Miss.) 
141 So. 581. 

55. Ala.—Birmingham Rolling Mill 
Co. v. Rockhold, 42 So. 96, 1438 Ala. 
115; Sloss-Sheffield Steel, etc., Co. v. 
Reed, 60 So. 468, 6 Ala.App. 404. 

Ariz.—Arizona Binghampton Cop- 
per Co. v. Dickson, 195 P. 538, 22 Ariz. 
163, 44 A.L.R. 881. 

Iowa.—Hanson vy. Kline, 113 N.W. 
504, 1386 Iowa 101. 

Mo.—Stratton v. Barnum, (App.) 
263 S.W. 476; Steffens v. Fisher, 143 
S.W. 1101, 161 Mo.App. 386. 

Okl.—Ginner, etc., Pub. Co. v. N. S. 
Sherman Machine, etc., Works, 220 P. 
650, 98 Okl. 221. 

R.I.—Bines v. United Elec. 
Co., 1383 A. 624. 

[a] Absence of conflict in direct 
evidence (1) is not sufficient to jus- 
tify a direction where there is con- 
flict in the circumstantial evidence 
and the inferences to be drawn there- 
from. H. Wales Lines Co. v. Hart- 
ford City Gas Light Co., 93 A. 129, 
89° Conn 117.15 -€2) Direction upon 
undisputed evidence generally see in- 
fra § 442. 

56. Cummings v. 107 
A114; 998 Vit. 349: . 

57. Ariz.—Arizona Binghampton 
Copper Co. v. Dickson, 195 P. 538, 
22 Ariz, 163, 44 A.L.R. 881. 

Cal.—Ross v. San Francisco-Oak- 
land Terminal Ryss. Co., 191 P. 703, 
47 Cal.App. 753. 

Conn.—H. Wales Lines Co. v. Hart- 


Rys. 


Cambridge, 


ford City Gas Light Co., 93 A. 129, 
89. Connai1d 7. 
D.C.—Catholie University of Amer- 


ica v. Waggaman, 32 App.D.C. 307. 

Ill.—Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, Ann.Cas.1918A 689. 

Iowa.—Hanson v. Kline, 113 N.W. 
504, 186 Iowa 101. 

Kan.—Chicago, ete., R. Co. v. Wood, 
72) RB. 215, 66 Kan. 613. 

Mo.—Gerber v. Kansas City, 263 
S.W. 482, 304 Mo. 157; Steffens v. 
Fisher, 143 S.W. 11201, 161 Mo.App. 
386. 


Mont.—Childers v. Deschamps, 290 
P. 261, 87 Mont. 505. 

N.C.—Weeks v. Southern R. Co., 26 
S.H. 124, 119 N.C. 740. 

Okl.—Ginner, etc., Pub. Co. v. N. S. 


Sherman Machine, ete., Works, 220 
P. 650, 93 Okl. 221. See Kansas City, 
etc.y R. Co. v. Bishop, 282° P. 1091, 


140 Okl. 277 (recognizing the rule). 
Or.—Johnson vy. Hoffman, 284 P. 
567, 132 Or. 46. 
Pa.—Derrick v. Harwood Electric 
Coi,t 112A. 4831268 Pa. 136, 
vt.—Cummings v. Cambridge, 107 
AQ 114,93 Vitis? 
[a] Although contradicted by di- 
rect evidence, the rule applies and the 


he may consider it, in connection with the other evi- 
denee, in passing upon the motion.®® ~ 

[§ 434] d. Manner of Consideration of Evidence 
—(1) In General. In considering the motion, the 
evidence or testimony,®* with all legitimate infer- 


circumstantial evidence remains to 
be considered. Childers v. Deschamps, 
290 P. 861, 87 Mont. 505. 

[b] Principle to be applied in 
passing on circumstantial evidence. 
—‘‘When there is evidence of a fact 


‘which, in connection with other facts, 


if proved, would form a chain of cir- 
cumstances sufficient to establish the 
fact in issue. the fact so calculated to 
form a link in the chain, although the 
other links are not supplied is never- 
theless some evidence tending to es- 
tablish the fact in issue and its suffi- 
ciency must be passed on by the jury; 
but when the evidence under no cir- 
cumstances could form a link in the 
chain, and although competent, yet 
has no relevancy or tendency to prove 
the fact in issue, the jury should be 
so instructed.” Weeks v. Southern R. 
CO. 42.65. Way il cae oy uk Oy aN Comat 2 Oe 

58. Callison vy. Charleston, etc., R. 
Co., 90°S.E.-260,.106 S.C. 123. 

Weight accorded positive and nega- 
tive evidence generally see Evidence 
§§ 1786-1790. 


59. See infra § 435. 
60. U.S.—Begert v. Payne, 274 F. 
784; Hales v. Michigan Central R. 


Co., 200 F. 583; Detroit Southern R. 
Se v. Lambert, 150 F. 555, 80 C.C.A. 

Cal.—Hunt v. Los Angeles R. Corp., 
294 P. 745, 110 Cal.App. 456. 

Del.»—Pennsylvania, etce., R. Co. v. 
Gatta, 85 A. 921, 27 Del. 56, 47 L.R.A. 
N.S. 932. 

Ga.—Whiddon v. Hall, 118 S.E. 347, 
155 Ga. 570. 

Mo.—Herf, etc., Chemical Co. v. 
Lackawanna Line, 85 Mo.App. 667. 

S.C.—Callison v. Charleston, ete., R. 
Cos 90° S3B. 260106 S.C 193" 


61. Childers, v. Hubbell, (110 “P: 
1051, 15 N.M. 450. See infra § 447. 
62. Kurrle v. City of Baltimore, 77 


A, 373, 113 Md. 63; Albright v. Sherer, 
111 _N.E. 711, 223 Mass. 39; McCarty 
v. Fitchburg R. Co., 77 N.E. 773, 154 
yale 17. And see cases infra note 


63. Cordish v. Bloom, 113 A. 578, 
138 Md. 81; Aldredge v. Oregon-Wash- 
ington R. & Navigation Co., 140 P. 550, 
79 Wash. 349. 

64. U.S.—Great Northern Ry. Co. 
v. Shellenbarger, 54 F.(2d) 606 [cert 
den 52 S.Ct. 580, 286 U.S. 555; 76 Li: 
Ed. 1290]; Farmers’ Nat. Bank v. 
Missouri Livestock Commission Co., 
53 F.(2d) 991; Sekinoff v. N. P. Sev- 
erin Co., 53 F.(2d) 733; South Caro- 
lina Asparagus Growers’ Ass’n_ v. 
Southern Ry. Co., 46 F.(2d) 452: Rice 
v. Baltimore & O. R. Co., 42 F.(2da) 


387; Livingston v. Atlantic Coast 
Line R. Co., 28 F.(2d) 563; Payne v. 
Haubert, 277 F. 646; Dickinson vy, 


Serugges, 242 F. 900, 155 C.C.A. 1488: 
Leahy v. Detroit, ete., R. Co., 240 BF. 
82, 153 C.C.A. 118; Hobbs v. Kizer, 
236 F. 681, 150 C.C.A. 13; Herman H, 
Hettler Lumber Co. v. Olds, 221 F: 


———- —_—. 


a 
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ences that may be drawn therefrom,** is to be viewed 
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and construed in the light most favorable to the 


OL27 WS Te Cr CoA 396+ 
einnati; sete., Ra Co. 0220 B68, iis bac; 
C.A. 6386; McCalman vy. Illinois Cent. 
ROO alow. 40D, ae O.6. Ay by) dourie 
R. Co. v. Weber, 207 F. 293, 125 C.C.A. 
37; McIntyre v Modern Woodmen of 
Aunenical  *ZQ00keR. eeerod | Ci saan 15 
Mitchell v. Toledo, ete., R. Co., 197 F. 
528, 117 C.C.A. 24; Nelson v. Ohio 
Cultivator Co., 188 F. 620, 112 C.C.A. 
394; Port Blakely Mill Co. v. Royal 
Ins. Co., 186 F. 716, 108 C.C.A. 586; 
Winters v. Baltimore, etc., R. Co., 
177 F. 44, 100 C.C.A. 462; Janoski v. 
Northwestern Improvement Co., 176 
F. 215, 99 C.C.A. 569; Howell v. Ware, 
IS: F742, 299) C.CrxAst 81835" Detroit 
Southern R. Co. v. Lambert, 150 F. 
555, 80 C.C.A. 357; Williams v. Choc- 
taw, O. & G. R. Co., 149 F. 104, 79 C.C. 
A. 146; Milwaukee Mechanics’ Ins. 
Comy, bea 1239 95 60 1GiCr A; 1085 
Mason, etc., R. Co. v. Yockey, 103 F. 
265, 43 C.C.A. 228;-Mt. Adams, etce., 
Inclined R. Co. v. Lowery, 74 F. 463, 
20. IC. OrA. 59 6: 

Cal.—In re Lances’ Estate, 14 P.(2d) 
768; Boynton vy. Richfield, 4 P.(2d) 
614, 117 Cal.App. 699. 

174 N.E. 836, 


Ill.— Miles v. Long, 
342 Ill. 589; Giddings v. Williams, 
168 N.E. 514, 336 Ill. 482; Morgan v. 
New York Cent. R. Co. 158 N.E. 724, 
327 Ill. 339; Shannon v. Nightingale, 
151 N.E. 573, 321 Ill. 168; Walldren 
Express, ete., Co. v. Krug, 126 N.E. 
97, 291 Ill. 472; Campbell v. Chicago, 
etc., R. Co., 90 N.E. 1106, 243 Ill. 620; 
O’Leary v. Chicago City R. Co., 85 N. 
®y 233, 235 WI, 8%. faff 1386 Dl. App. 
239]; Post v. Hightower, 262 Ill.App. 
368; Vail v. Graham, 259 Ill.App. 172; 
St. Clair Nat. Bank v. Monaghan, 256 


Tll.App. 471; Thayer v. Bolender, 250 
Ill.App. 16; Chicago Smelting, etc., 
Corp. v. Sullivan, 246 Ill.App. 538; 


Pluym vy. Illinois Cent. R. Co., 220 Ill. 
App. 554; People v. Payne, 161 Ill. 
App. 640; Carrott v. Michelmann 
Steel Const. Co., 158 Ill-App. 207. 

Iowa.—Lynch v. Des Moines Ry. 
Co., 245 N.W. 219; Grohe v. Jackson, 
192 N.W. 808, 195 Iowa 705. 

Ky.—Dossenbach v. Reidhar’s Hx’x, 
53 S.W.(2d) 731, 245 Ky. 449. 

Mich.—Johnson v. Meade’s Estate, 
233 N.W. 343, 252 Mich. 357; Fuchs 
v. Standard Thermometer Co., 144 N. 
W. 484, 178 Mich. 37. 

Mo.—Morris v. Chicago,.R. I. & P. 
Ry. Co., (App.) 251 S.W. 763. 

N.C.—Embler v. Gloucester Lumber 
Co., 83 S.E. 740, 167 N.C. 457. 

N.D.—Nystrom v. Lee, 114 N.W. 
478, 16 N.D, 561; Pirie v. Gillett, 50 
N.W. 710, 2 N.D. 255. 

S.c.—Walker v. New Amsterdam 
Casualty -Co., 154 S/H. 221,157. S.C. 
381; Guignard Brick Works v. Allen 
University, 152 S.E. 707, 155 S.C. 507; 
McCutchen v. Pacific Mut. L. Ins. Co., 
151 S.B. 67, 153 S.C. 401; Stilley v. 
Dawsey, 150 S.E. 768, 153 S.C. 276; 
Driggers v. Atlantic Coast Line R. 
Co., 148 S.E. 889, 151 S.C. 164 [rev on 
other grounds 49 S.Ct. 490, 279 U.S. 
787, 73 L.Ed. 957]; Sanders v. Charles- 
ton, etc., R. Co., 145 S.E. 400, 147 S.C. 
487; Sanders v. Charleston, etc., R. 
Co., 141 S.E. 607, 143 S.C. 395; Mann 
v. Seaboard Air Line Ry. Co., 136 S.E. 
234, 138 S.C. 241; Wilson v. Atlantic 
Coast Line R. Co., 131 S.E. 777, 134 S. 
(orseale 

Tenn.—Wildman Mfg. Co. v. Daven- 
port Hosiery Mills, 249 S.W. 984, 147 
Tenn. 551. 

Tex.—Roddy v. Citizens’ Nat. Bank, 
11 S.W.(2d) 652; Clutter v. Wisconsin 
Texas Oil Co., (Civ.App.) 233 S.W. 
O22. 

65. O’Leary v. Chicago City R. Co., 
85 N.E. 238, 235 Ill. 187 [aff 136 Il. 
App. 239]; Post v. Hightower, 262 Ill. 


App. 368; Vail v. Graham, 269. Ill. 
App. 172; St. Clair Nat. Bank v. 
Monaghan, 256 Ill.App. 471; Chicago 


Smelting, etc., Corp. v. Sullivan, 246 
Ill.App. 538; People v. Payne, 161 Ill. 


Shadoan vy. Cin-; App. 640; Carrott v. Michelmann Steel 


Const. (Coe elbsy HLApp? 2075" , Mee 
Cutchen v. Pacific Mut. L. Ins. Co, 
151 SE. 67; 153° S.C. 401. 

66) VU. S.=—Atehison; tete., AR. Co: vi 
Condos, 30 F.(2d) 669; Kean v. Na- 
tional City Bank, 294 F. 214 [cert den 
44 S.Ct. 179, 263 US. 729, 68 .Hd. 


528]; Crucible Steel Forge Co. v. 
Moir, 209) Wil bike Pirie yi Ri Cou iv. 
Rooney, 186 F. 16, 108 C.C.A. 118; 


Noble v. C. Crane & Co., 169 F.-55, 94 
iG. A? 423 | [foll “Cs. Crane .&i Co. Vv. 
Slasher, 172 F. 1022, 96 C.C.A. 665]. 

Mo.—Hall v. Compton, 108 S.W. 
1122, 130 Mo:App. 675. 

$.C.—Taylor v. Winnsboro Mills, 
143 S.E. 474, 146 S.C. 28. 

Tex.—Burroughs v. Smith, (Civ. 
App.) 294 S.W. 948, 950 [cit Cyc]. 

Wis.—Thompson v. Brennan, 80 N. 
W. 947, 104 Wis. 564; Leiser v. Kieck- 
hefer, 69 N.W. 979, 95 Wis. 4. 

_ And see cases supra notes 64, 65; 
infra this note. 

“The merits of the motion depend 
upon the view of the evidence most 
favorable to the opposing party.” 
Fitzgerald Bros. Brewing Co. v. Kel- 
rch Estate, 105 A. 246, 247, 92 Vt. 

[a] On defendant’s motion (1) the 
facts, testimony, or evidence must 
be viewed or considered most strong- 
ly or in the most favorable light for 
plaintiff (Carfelo v. Delaware, L. & 
W.R. Co., 54 F.(2d) 475; Minneapolis, 
etc., R. Co. wv. Galvin, 54°F5(2d)_ 202 
[eert) den: 52 'S'Ct. 407%) 285 UU. Si9 552; 
76 L.Ed. 941]; Farmers’ Nat. Bank 
v. Missouri Livestock Commission 
Co., 53 F.(2d) 991; Northwestern Pac. 
R. Co. v, Fiedler, 52 F.(2d) 400; Nor- 
ris v. New York Life Ins. Co., 49 BF 
(2d) 62; Huntington Development & 
Gas Co. v. Stewart, 44 F.(2d) 119 [reh 
den 46 F.(2d) 462]; Port Angeles 
Western R. Co. v. Tomas, 36 F.(2d) 
210; Brown v. Kansas Natural Gas 
Co e299. 2bone eittsbureh. iC. Cac 
St, lL Ry. Co. iv. Cole. 260) B. x857. iil 
C.C.A. 223 [cert den 40 S.Ct. 15, 250 U. 
S. 671, 63 L.Ed. 1199]; Patterson 
Transfer Co. v. Schlugleit, 252 F. 359, 
164 C.C.A, 283; Standard Oil Co. v. 
Sutherland, 247 F. 309, 159 C.C.A. 403; 
Carolina, C. & O. Ry. Co. v. Stroup, 
239 F.. 75, 152) C.C.A. 125~ferror dism 
37 S.Ct. 748, 244 U.S. 649, 61 L.Ed. 
1371]; Southern Ry. Co. v. Clark, 233 
F. 960, 147 C.C.A. 574; Meers v. Child- 
ers, 228 EF. 640, 143 C.C.A. 162 [cert 
den 36 S.Ct. 450, 241 U.S. 663, 60 L. 
Ed. 1227]; Bolton-Pratt Co. v. Ches- 
ter, 210 2B 253,127 C.C A. 713" South- 
ern Ry. ‘Co. v..Gadd,\207 Bu 277, 125°C. 
C.A. 21 [aff 34 S.Ct. 696, 233 U.S. 572, 
58 L.Ed. 1099]; Crookston Lumber 
CON. Boutin net49° B. 6805 7792 CkerA. 
3868; Jenkins, etc., Co. v. Alpena Port- 
land Cement Co., 147 F. 641, 77 C.C.A. 
625; Birmingham Rolling Mill Co. v. 
Rockhold, 42 So. 96, 1438 Ala. 115; 
Southern Casualty Co. v. Hughes, 263 
P. 584, 33 Ariz. 206; Southwest Cot- 
ton) @o. Vv. Pope, 218 Ps 152), 25 Ariz: 
364; Hines v. Gale, 213 P. 3895, 25 
Ariz. 65; Idaho Apple Growers’ Ass’n 
v. Brown, 7 P.(2d) 591, 51 Idaho 540; 
Brown v. Jaeger, 271 P. 464, 46 Idaho 
680; Gidley v. Chicago Short Line R. 
Co!; 178 NN’. 399, 846 Ill; 122 [cert 
den 52 S.Ct. 411; °285'U.S.° 554) 76° L. 
Ed. 943]; Hunter v. Troup, 146 N.E. 
321, 315 Ill. 293; McCune v. Reynolds, 
123 N.E. 317, 288 Til. 188; L. B: Piper 
& Co. v. Yellow Cab Co., 246 Ill.App. 
487; Ehrhardt v. Connecticut F. Ins. 
Co., 219 Ill.App. 48; Brown v. Mc- 
Adoo; 188) Nowe) 7%. 195 ‘Towa 286% 
Thompson v. Cudahy Packing Co., 151 
N.W. 470, 171 Iowa 579; Degelau v. 
Wight, 86 N.W. 36, 114 Iowa 52; North 
American Accident Irs. Co. v. West, 
53. S.W.(2d) 692; 245 Ky. 316; U.S. 
Fidelity, ete., Co. v. Antle, 42 S.w. 
(2d),1, 240 Ky. 2438; Louisville v. 
Hale, 37 S.W.(2d) 20, 238 Ky. 182; 


‘Mont. 505; 
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adverse party®* and most strongly against the party 


Louisville, ete., R. Co. v: Crockett, 
24,.S.W.(2d) 580, 232 Ky. 726; Bur- 
rill v. Boston Elevated Ry. Co., 170 
N.E. 65, 270 Mass. 316; Hoye v. Bos- 
ton Elevated Ry. Co., 152 N.E. 738, 
256 Mass. 493; Mercier v. Union St. 
Ry. Co., 125 N.E. 181, 234 Mass. 85; 
Motyka v. Detroit G. H. & M. Ry. Co., 
235 N.W. 825, 253 Mich. 647 [aff 240 
N.W. 29, 256 Mich. 417, supplemented 
244 N.W. 897, 260 Mich. 396]; Talia- 
ferro v. Pere Marquette Ry. Co., 228 
N.W. 778, 249 Mich. 281; Gwitt v. 
Foss, 208 N.W:.. 151, 230 .Mich—-8; 
Quigley v. Yellow Taxicab Co., 196 
N.W. 198, 225 Mich. 275; Morris v. 
Detroit United Ry., 193 N.W. 871, 223 
Mich. 264; Levy v. Israelite House of 
David, 185 N.W. 750, 216 Mich. 373; 
Randolph v. Detroit United Ry., 181 
N.W. 44, 213 Mich. 100; Hook v. Solo- 
mon, 160 N.W. 839, 194 Mich. 517; 
Strong v. Grand Trunk Western R. 
Co., 120 N.W. 6838, 156 Mich. 66; Yates 
v. Houston, 106 So. 110, 141 Miss. 881; 
New Orleans & N. E. R. Co. v. Mar- 
tin, 105 So. 864, 140 Miss. 410; Starnes 
v. St. Joseph Ry., Light, Heat & Pow- 
er ,Co., (Mo.) 52. S.W.(2d) 852 [aft 
(App.) 22 S.W.(2d) 73]; Blackwell 
vV:/ Union? Pac. .R. Co., CMlo.)i52,S2We 
(2d) 814; Applebee v. Ross, (Mo.) 48 
S.W.(2d) 900; Mahaney v. Kansas 
City, Clay County & St. Joseph Auto 
Transit Co., (Mo.) 46 S.W.(2da) 817; 
Neal v. Caldwell, 34 S.W.(2d) 104, 326 
Mo. 1146; Clark y. Atchison & East- 
ern Bridge Co., 24 S.W.(2d) 1438, 324 
Mo. 544; Hutcheraft v. Laclede Gas- 
light Co., (Mo.) 282 S.W. 38; Hasen- 
jaeger v. Missouri-Kansas-Texas R. 
Co., (Mo.App.) 53 S.W.(2d) 1083; Zel- 
ler v. Wolff-Wilson Drug Co., (Mo. 
App.) 51 S.W.(2d) 881; Messmer v. 
St. Louis County Gas Co., (Mo.App.) 
42 S.W.(2d) 963; Jackson v. Missouri 
Pac. Ry. Co., (Mo.App.) 42 S.W.(2d) 
932; Gilchrist v. Stark, (Mo.App.) 
41 S.W.(2d) 888; Corbin v. Kansas 
City, ete, R. Co., (Mo,App.) 41 S.W. 
(2d) 832; Whitley v. Stein, (Mo.App.) 
34 S.W.(2d) 998; Ford v. Pieper, (Mo. 
App.) 24 S.W.(2d) 1054; Knight v. 
Glen Falls Ins. Co., (Mo.App.) 20 S. 
W.(2d) 941; Roan v. Wells, (Mo. 
App.) 14 S.W.(2d) 288; Vickers v. 
Arthur, (Mo.App.) 9 S.W.(2d) 812; 
Riggle v. Wells, (Mo.App.) 287 S.W. 
803; Burrow v. Missouri Pac. R. Co., 
286 S.W. 434, 220 Mo.App. 337: Wright 
v. Missouri Pac. R. Co., 286 S.W. 709, 
220 Mo.App. 303; Reed v. Koch, 282 
S.W. 515, 220 Mo.App. 175; McMahon 
v. Chicago, etc., R. Co., (Mo.App.) 277 
S.W. 356; Stewart v. Rhodes-Bur- 
ford Furniture Co., (Mo.App.) 259 S. 
W. 875; Stubbs v. American Press, 
(Mo.App.) 254 S.W. 105 [cert quashed 
256 S.W. 1049]; Baldwin v. Hanley, 
etc., Coffee Co., 216 S.W. 998, 202 Mo. 
App. 650; Staff v. Montana Petroleum 
Co., 291 P..1042, 88 Mont. 145; 
Childers v. Deschamps, 290 P. 261, 87 
Puntio v. Roman, 245 P. 
523, 76 Mont. 105; Marshall v. Buf- 
falo, 71 N.Y.S. 719, 68 App.Div. 603 
[aff 68 N.E. 1119, 176 N.Y. 545]; John- 
Son v. Seaboard Air Line R. Co., 7% 
S.B. 690, 163 N.C. 431, Ann.Cas. 1915A 
598; Cleveland R. Co. v. Krofta, 180 
N.E. 641, 125 OhioSt. 126; Babbitt v. 
Say, 165 N-E. 721, 120 ‘OhioSt! =i 
Spreng v. Flaherty, 177 N.E. 528, 40 
OhioApp. 21; Giddens v. Cleveland 
Ry. Cojel74 Nee. 1225037-,OhioAppy "8s 
Ham v. Lake Shore, etc:, R. Co., 23 
OhioCir.Ct. 496; Kramer v. Nichols 
Chandler Home. Building, ete., Co., 
220 P. 338, 98 Okl. 227;. Perhorsky v. 
Keystone Facing Mills Co., 5 Pa.Dist. 
&Co. 613; Riley v. Tsagarakis, 145 A. 
12, 50 R.I. 62; Hall v. Southern Ry. 
Co., 160 S.E. 584, 162 S.C. 260; Cogs- 
dill v. Metropolitan L. Ins. Co., 155 S. 
HY 74%, 158°S.C. 3Tl; -Crouch’ y.. Cuda, 
155 S.H. 1386, 158 S.C. 1; Bouknight v. 
State Highway Dept., 154 S.E. 95, 157 
S.C. 154; Caughman v. State High- 
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way Dept., 151 S.E. 107, 154 S.C. 43; 
Turner v. Elrod, 148 S.E. 701, 151 S.C. 
131; Green v. Atlanta & C. A. L. Ry. 
Go. 148 S633, 15d SiG. 1 rev ron 
other grounds 49 S.Ct. 350, 279 U.S. 
821, 73 L.Ed. 976]; Taylor v. Winns- 
boro Mills, 143 S.E. 474, 146 S.C. 28; 
Leitner v. Columbia R., etc., Co., 143 
S.E. 273, 145 S.C. 489; Lower Main 
Street Bank v. Caledonian Ins. Co., 
133 (S. 553, ed: S.C) 155. = Walson "Ve 
Atlantie Coast Line R. Co., 131 S.E. 
777, 134 S.C. 81; Crews v. Sweet, 118 
Sb GiSs rab Cn 303, 29) Ase s 435 
Kadlee v. Langlois, (S.D.) 244 N.W. 
96; Cameron y. Miller, 180 N.W. 71, 
43 S.D. 429; Johnston v. Cincinnati, 
ete., R. Co., 240 S.W. 429, 146 Tenn. 
135; Hines v. Partridge, 231 S.W. 16, 
144 Tenn. 219; Nashville v. Reese, 
197 S.W. 492, 138 Tenn. 471, L.R.A. 
1918B 349; Stevens v. Karr, 33 S.W. 
(2d) 725, 119 Tex. 479 [aff (Civ.App.) 
297 S.W. 287]; Harpold v. Moss, 109 
S.W. 928, 101 Tex. 540 [rev on other 
grounds (Civ.App.) 106 S.W. 1131]; 
Beaumont, etc., R. Co. v. Schmidt. 
(Tex.Civ.App.) 45 S.W.(2d) 734; 
Boone v. Stephenville, (Tex.Civ.App.) 
37 S.W.(2d) 842; . S. Torpedo Co. 
v. Liner, (Tex.Civ.App.) 300 S.W. 641; 
Caruth v. Dallas Gas Co., (Tex.Civ. 
App.) 282 S.W. 334; Beaumont La- 
dies Benev. Soc. v. Magnolia Ceme- 
tery Co., (Tex.Civ.App.) 268 S.W. 198 
{aff (Commn.App.) 288 S.W. 812]; A. 
W. Sewell Co. v. Commercial Casual- 
tye ins Co: (Utah) 5 EP C2abn) 8205 
Christiansen v.’Los Angeles, etc., R. 
Co., 291 P. 926, 77 Utah 85; McAn- 
drews v. Leonard, 134 A. 710, 99 Vt. 
512; Ronan v. J. G. Turnbull Co.,'131 
A. 788, 98 Vt. 280; Dumont v. Cromie, 
L300 k. 679, 99 Vt. 2082) “Picknelll Ty; 
Bean, 130 A. 578, 99 Vt. 39; Davis v. 
Central Vermont Ry. Co., 113 A. 539, 
95 Vt. 180; Lee v. Donnelly, 113 A. 
542, 95 Vt. 121; Miller v. Central Ver- 
monte hy. ©O.. 0.13 Aa bus, 95 OVet. 69); 
Place v. Grand Trunk Ry. Co. in 
Canada, 71 A. 836, 82 Vt. 42; Pierce 
v. Spokane, 110 P. 537, 59 Wash. 615. 
See Smeckpeper y. Chicago Rys. Co., 
204 Ill.App. 485; Gleason v. M. P. 
Byrne Const. Co., 202 Ill.App. 169) 
(2) and against defendant (Arizona 
Binghampton Copper Co. vy. Dickson, 
950m, dos, en Ariz, 163, 44°UAC TR: 
881), (3) the rule being applicable to 
plaintiff's evidence or that offered in 
his behalf (Northwestern Pac. R. Co. 
v. Fiedler, 52 F.(2d) 400; Worthing- 
ton v. Elmer, 207 F.° 306, 125° C:C.A. 
50; Arizona Binghampton Copper Co. 
v. Dickson, 195 P. 538, 22 Ariz. 163, 
44 A.L.R. 881; McClosky v. Iowa Ry. 
& Light Co., 197 N.W. 989, 200 N.Ww. 
918, 198 Iowa 1146; Niman vy. Detroit 
United Ry., 183 N.W. 48, 214 Mich. 
456; McManigle v. Detroit United 
Ry., 160 N.W. 423, 193 Mich. 530; 
Westerdale v. Northern Pac. Ry. Co., 
273 P. 1051, 84 Mont. 1; Johnson y. 
Chicago mete, ts «CO. 250) Pe b2, oil 
Mont. 390; Mitchell y. Northern Pac. 
R. Co., 208 BP. 908, 63 Mont. 500; 
Moran v. Ebey, 104 P. 522, 39 Mont. 
517; Lehane v. Butte Electric Ry. 
Co., 97 P. 1038, 87 Mont. 564; Lowe v. 
Southern Ry. Co., 67 S.E. 460, 85 S.C. 
363, 137 Am.S.R. 904; Clinkscales v. 
Wisconsin Granite Co., 160 N.W. 843, 
38 S.D. 205; Ernster v. Christianson, 
123. N.W. 711, 24 S.D. 103: Bohl v; 
Dell Rapids, 91 N.W. 315, 15 S.D. 619) 
(4) and, moreover, to all the evi- 
dence or testimony in the case (Stew- 
art v. Sheidley, 16 S.W.(2d) 607, 223 
Mo.App. 554; McKeag v. Portland 
Elec. Power Co., 275 P. 667, 128 Or. 
614; Crawford v. Cobbs & Mitchell 


The operation of this rule 
is not limited to the testimony of outside witnesses 
but applies to that of the parties as well.’ 
fact in favor of the adverse party must be deemed 
proved which the evidence tends to prove.®® 


TRIAL; ' 


Every 


CO. 025 Sa bass 2D Patel Opel Ors 628i 
Collins y. United Brokers’ Co., 194 
P. 458, 99 Or. 556; Lower Main 
Street Bank v. Caledonian Ins. Co., 
33) VSB: 8553," 13152 1S. Cn! 155) 11(5) tos 
gether with all legitimate inferences 
therefrom (Brownlee v. Mutual Ben. 
Health, etc., Assoc., 29° F.(2d) 71; 
Crookston Lumber Co. v. Boutin, 149 
F. 680, 79 C.C.A. 368; Jenkins, etce., 
Co. v. Alpena Portland Cement Co., 
147 BY. 641,- 772 ©. CAAS 2625: VArizona 
Binghampton Copper Co. v. Dickson, 
195 P. 538, 22. Ariz. 163, 44 ALR. 
881; Gidley v. Chicago Short Line 
Ry. Co., 178 N.H. 399, 346 Ill. 122 [cert 
den 452 SiCt0411,0285.U.S. 554, w6r lL. 
Ed. 943]; Hunter v. Troup, 146 N.E. 
321, 315 Ill. 298; McCune v. Reynolds, 
123 N.E. 317, 288 Ill. 188; Ehrhardt 
v. Connecticut F. Ins. Co., 219 Il. 
App. 48; Abernathy v. McCoy, 154 N. 
BE. 682, 91 Ind.App. 574; Corbin v. 
Keamisa se Civ) Wan ton ec Uslyeliot Ex Vien Oxy, 


(Mo.App.) 41 S.W.(2d) 832; Whit- 
ley v. Stein, (Mo.App.) 34 S.W.(2d) 
998; Neal v. Caldwell, 34 S.W.(2d) 


104, 326 Mo. 1146; Todd v. American 
Ry. Express Co., 271 S.W. 880, 219 
Mo.App. 405; Levy v. Israelite House 
of David, 185 N.W. 750, 216 Mich. 373; 
Puntio v. Roman, 245 P. 523, 76 Mont. 
105; Bouknight v. State Highway De- 
partment, 154 S.E. 95, 157 S.C. 154; 
Caughman v. State Highway Dept., 
C5 UNS. LOT, Th. SiC. 43" Purner! v« 
Elrod, 148 S.E..701, 151. S:C. 18175 Leit- 
ner v. Columbia R., etc., Co., 143 S.E. 
2738, 145 S.C. 489). (6) Such motion 
is controlled by the evidence favor- 
able to plaintiff. Sullivan v. Moun- 
tain States Power Co., 9 P.(2d) 1038, 
139 Or. 282; Green v. Atlanta, etc: 
R. Co., 148 S.E. 633, 151 S.C. 1 [rev on 
other grounds 49 S.Ct. 350, 279 U.S. 
821, 73 L.Ed. 976]. (7) He is entitled 
to have the case considered upon that 
interpretation of the evidence which 
is most favorable to him. Whitney 
Co. v. Johnson, 14 F.(2d) 24 [cert 
den Johnson v. Whitney Co., 47 S.Ct. 
242. 2 Ow WES Cos aul, Larus «864114 
Hickey v. Missouri Pac. R. Corpora- 
tion in Nebraska, 8 F.(2d) 128; Ten- 
nessee Copper Co. v. Gaddy, 207 F. 
297, 125 C.C.A. 41; Hales v. Michigan 
Central R. Co., 200 F. 533; Harvey v. 
Knowles Storage & Moving Co., 
(lowa) 244 N.W. 660; Robertson v. 
Carlgren, 234 N.W. 824, 211 Iowa 963; 
Holderman v. Witmer, 147 N.W. 926, 
166 Iowa 406; Dyer v. Griffith, (Mo.) 
261 S.W. 100; Stierman vy. Meissner, 
(Mo.App.) 253 S.W. 383; Harlow v. 
Laclair, 136 A. 128, 82 N.H. 506, 50 A. 
L.R. 973; Campbell v. Tennessee L., 
GLC., LDS CO. Ube souls. US, Lobas.Cs 625 
Nichols v. Raleigh-Wyoming Coal 
Co., (W.Va.) 163 S.H. 767. See Well- 
man v. Wales, 129 A. 317, 98 -Vt. 437 
(recognizing the rule). (8) The bur- 
den does not rest on plaintiff to elim- 
inate all explanations favorable to 
defendant, but is on defendant to 
eliminate those favorable to plain- 
tiff. Olena v. Standard Oil Co., 135 
A, 27, 82 N.H. 408. 

[b] On plaintiff’s motion (1) the 
evidence is to be taken most strong- 
ly against plaintiff (New Orleans & 
N. E. R. Co. v. Jackson, 105 So. 770, 
140 Miss. 375; American Trading Co. 
v. Ingram-Day Lumber Co., 69 So. 
707, 110 Miss. 31) (2) and considered 
or viewed in the light most favorable 
to defendant (Shwab v. Doyle, 269 F. 
321 [rev on other grounds 42 S.Ct. 
391, 258 U.S. 529, 66 L.Ed. 747, 26 A. 
L.R. 1454]; Montgomery & Co. v. 
Arkansas Cold Storage & Ice Co., 124 
S.W. 768, 98 Ark, 191; Harrison v. 
Bingheim, 182 N.E. 750, 350 Ill. 269 


[§ 435] (2) Weight of Evidence. 
to direct a verdict, the question of the weight of 
the evidence is irrelevant and immaterial,?° it is 
not for the court to determine,7! and the court is 
not at liberty to consider it’? and is not to pass on 
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On a motion 


[aff 267 Ill.App. 417]; Hirsch v. 
American Dist. Tel. Co., 90 N.Y.S. 464; 
Forbes v. Deans, 121 S.E. 445, 187 N. 
C. 164; Wigg v. Orphan Aid Soc., 143 
S.E. 9, 145 S.C. 393; Brooks v. Floya, 
113 S.E. 490, 121 S.C. 356; Bianchi v. 
Millar, 111 A. 524, 94 Vt. 378; Rice 
v. Bennington County Sav. Bank, 108 
A. 708, 93 Vt. 493). (3) The evidence 
tending to support defendant’s con- 
tention on disputed issues of fact 
must be given full weight and con- 
sideration. First Nat. _ Bank ~v. 
Reeves, 234 P. 556, 27 Ariz. 508. 

[c] Motion by both parties.—(1) 
In those jurisdictions where the con- 
current motions of both parties do 
not withdraw a case from the jury, 
in considering each of such motions 
the evidence is to be taken in its 
strongest light against the maker 
thereof (Fidelity-Phenix F. Ins. Co. 
v. Garrison, (Ariz.) 6 P.(2d) 47); (2) 
and even in jurisdictions where mu- 
tual motions waive the jury, if one 
party avoids the waiver by a request 
for submission to the jury, in con- 
sidering the motion against him the 
evidence is to be given its strongest 
probative force in his favor (Jerome 
Hardwood Lumber Co. v. Davis Bros. 
Lumber Co., 255 S.W. 906, 161 Ark. 


197). 

67. In re lLances’ Estate, (Cal.) 
14 P.(2d) 768; Boynton v. Richfield, 
4 P.(2d) 614, 117 Cal.App. 699; Stilley 
v. Dawsey, 150 S.E. 7638, 153 S.C. 
276; Locke vy. Nashville Interurban 
R. Co., 2 Tenn.Civ.A. 1. And See in- 
fra text and notes 68, 69. 

68. Harlow v. Laclair, 136 A. 128, 
82, NE. 506,250, A. ER 973. 

69. Maki v. Murray Hospital, 
(Mont.) 7 P.(2d) 228; Staff v. Mon- 
tana Petroleum Co., 291 P. 1042, 88 
Mont, 145. 

[a] On defendant’s motion (1) the 
evidence introduced by (Johnson v. 
Chicago, M...& St. P. Ri Co., 230° Pi b2. 
71 Mont. 390), (2) or favorable to 
(Childers v. Deschamps, 290 P. 261, 87 
Mont, 505), plaintiff (3) will be con- 
sidered to prove every fact which it 
tends to prove (Groonen vy. Ann Arbor 
R. Co., (Mich.) 188 N.W. 363; Mon- 
tague v. Missouri & K. I. R. Co., 264 
S.W. 813, 305 Mo. 269; Yost v. At- 
las Portland Cement Co., (Mo.App.) 
177 S.W. 690; Merritt v. Matchett, 
(Mo.App.) 115 S.W. 1066. 

70. Kernan v. Webb, 148 A. 186, 50 


Rs 3 94s 
71. U.S.—Corsicana Nat. Bank v. 
Johnson, 40 S.Ct. 82, 251 U.S. 68, 64 


L.Ed. 141 [rev on other grounds 218 
F. 822, 134 C.C:A. 510]; South Caro- 
lina Asparagus Growers’ Assoc. vy. 
Southern R. Co., 46 F.(2d) 452. 
Ill—Ryan v. Chicago, 181 Ill.App. 
ete Sturonois v. Morris, 177 Ill.App. 
514. 
Ind.—Smith v. Cleveland, ete., R. 
Co., 117 N.E. 534, 67 Ind.App. 397. 
Md.—Weitzel v. List, 155 A. 425, 
161 Md. 28. 
Ohio.—Wagner vy. American Constr. 
Co., 17 OhioCir.Ct.N.S. 134. 
S.C.—Howell v. Atlantic Coast Line 
R. Co), 83) S.H. 639; 99 S.C. 4072 
Tex.—Burroughs v. Smith, (Civ. 
App.) 294 S.W. 948, 950 [cit Cyc]. 
72. Bowles v. Bryan, 98 N.E. 230, 
245 Ill. 148; Carr v. U.S. Silica Co., 
153 Ill.App. 511; Gilmer Creamery 
Ass’n v. Quentin, 142 Ill.App. 448; 
Toledo, etc., R. Co. vy. Patterson, 94 
Ill.App. 670; Van Brunt v. Wiener, 
158 A. 923, 10 N.J.Misc. 298; O’Don- 
nell v. ‘United Electric Rys. Co., 134 
A. 642, 48 R.I. 18. See Casey v. Chi- 
cago Rys. Co., 184 Ill.App. 439. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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.In passing on the motion, it is not the court’s 
duty,** nor within its province or power to,7® and 
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it does not™® and eannot,’7? weigh the evidence,*® 


73. O’Leary v. Chicago City R. Co., 
So NTE. 238, 235 MI) 187 Lath t3'6, Tl: 
App. 289]; Roloff v. Luer Bros. Pack- 
ing & Ice Co.,-180 Ill.App. 127 [aff 
LO4N. E1093; 263 1), 1527s Taucy v: 
Eulberg, 154 Ill.App. 23; Rooney v. 
United Electric Rys. Co., 134 A. 7, 
47 RI. 478; cries v. Congdon, 105 
A. 393, 42 RI 

74. Skud vy. Pmiimennet: Loe 7 Ebel. 
115 C.C.A. 83; Martin v. Chicago, ete., 
R. Co., 62 N.E. 599, 194 Ill. 138 [rev 
on other grounds 92 Ill.App. 133]; 
Scowden v. Taphorn, 214 Ill.App. 394; 


Jackson v. Hedlund, 10 P.(2d) 3885, 
157 Okl. 14. 
75. U.S.—Brown v. Kansas Nat- 


ural Gas Co., 299 F. 463; U.S. Fidel- 
ity & Guaranty Co. v. Blake, 285 F. 
449 [cert den 438 S.Ct. 5238, 262 U.S. 
748, 67 L.Ed. 1213]; Lake Erie & W. 
R. Co. v. Schneider, 257 F. 675, 168 
C.C.A. 625; Hales v. Michigan Cen- 
tral R. Co.; 200_E-533; Robinson vy. 
Van Hooser, 196 F. 620, 116 C.C.A. 
294; Big Brushby Coal, etc., Co. v. 
Willidms, 176 F.- 529, 99 C.C.A. 102; 
Milwaukee Mechanics’ Ins. Co v. 
Rhea 23) The 9,60, C:CrA. 1.03. 
Cal.—Hunt v. United Bank, 
Coy 29) Pe 184,210. Carly :1.08. 
Ill.— Geiger v. Geiger, 93 N.E. 314, 
247 Ill. 629; Wenona Coal Co. v. 
Holmquist, 38 N.E. 946, 152 Ill. 581 
[aff 51 Ill.App. 507]; Frazer v. Howe, 
106 Ill. 563; Vail v. Graham, 259 Ill. 
App. 172; Hook v. Bunch, 180 I1l.App. 


ete., 


395 First. Nat. Bank -v.. Rusk, .179 
Ill.App. 574; Judejko v. Chicago City 
Rye (Co, 166. Li App: 1403) Casper sv. 


Illinois Cent. R. Co., 162 Ill.App. 104; 
Nicholls v. Colwell, 113 Ill.App. 219; 
De Witt County v. Spaulding, 111 Ill. 


App. 364; McFarland vy. Edmunds 
Mfg. Co., 97 Iljl.App. 629; Kinnare v. 
Klein, 88 Il]l.App. 304; Roberts v. 


Chicago, etc., R. Co., 78 Ill.App. 526; 
,Ward v. Chicago, 15 Ill-App. 98. See 
Gleason v. M. P. Byrne Const. Co., 
202 Ill.App. 169. 

Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 615. 

Ohio.—George v. Wm. C. Johnson 
Candy Co., 16 OhioApp. 487. 

Or.—Huber v. Miller, 68 P. 400, 41 
Or. 103. 


S.C.—McCutchen v. Pacific Mut. 
Ane us. 1Os,5 dod, 9-1 Oneal bios yo. 
Vt.— Woodsville Guaranty Sav. 


Bank v. Rogers, 74 A. 85, 82 Vt. 468; 
Bass v. Rublee, 57 A. 965, 76 Vt. 395. 

76. U.S.—U. S. v. Lesher, 59 F. 
(2d) 58; Chicago, etc., R. Co. v. Ponn, 
U91 sR, 682,-112-C.G.A. 228. 

Ill.—Balsewiez v. Chicago, ete., R. 
Co., 88 N.E. 734, 240 Ill. 238 [rev 144 
Ill. App. 219]; Craig v. Chicago Coach, 
ete., Co., 172 Ill.App. 564. 

N.C.—In re Deyton’s Will, 
424, 177 N.C. 494. 

Or.—Cooper v. North Coast Power 
C6,, 244°) 625, 671, 1245 RP. 317, PLT 
Or. 384, 652. 

Utah.—Law v. Smith, 98 P. 300, 34 
Utah 394. 

“The court looks at the tendency of 
the evidence, not at its weight.” Mc- 
Andrews v. Leonard, 134 A. 710, 715, 
DORVtM S12. 

77. U.S.—Kean v. National City 
Bank, 294 F. 214 [cert den 44 S.Ct. 
179, "263 U.S. 729, a TN 528: 
Payne v. Haubert, 277 FF. 646; Leahy 
v. Detroit, etc., R. Co., 240 F. 82, 153 
CICA. 118; Shadoan v. Cincinnati, 
tc. Re Co 220" 68, 1185. C.C.AL 6365 
Mitchell v. Toledo, ete., ihe Olona 197 
H. .528, LL C.C.A. 24; Janoski v. 
Northwestern Improvement Gor US 
e205, 99 (C.ClA: 569°) Mt. “Adams, 
etc., Inclined R. Co. y. Lowery, 74 F. 
463, 20 C.C.A. 596. 

Cal.—In re Lances’ Estate, 14 P. 
(2d) 768; Boynton v. Richfield, 4 P. 
(2d) 614, 117 Cal.App. 699. 
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99 SE. 


Tl).— Keck v. Bushway, 90 N.. 196, 
242 Ill. 441; Post v. Hightower, 262 
lll.App. 368; Thayer v. Bolender, 250 
Ill.App. 16; L. B. Piper & Co. v. Yel- 
low Cab Co., 246 Ill.App. 487; Sever- 
inghaus Printing Co. v.. Thompson, 
241 Ill.App. 35; Tomasek v. Hdwards- 
ville, 183 aes 493; Knotts v. Lake 


Shore & M. Rye CoOnw, Laceulil App. 
550; People v. Payne, 161, Ill.App. 
640; Cole v. East St. Louis, 158 Ill. 


App. 494; Zyla v. Chicago City R. Co., 
158 Ill.App. 401; McLean v. Dow, 125 
IlL.App. 174. 

Ind.—Jackson v. Mauck, 126 N.E. 
851, 189 Ind. 262. 

N.J.—Skiba v. Hmieleski, 150 A. 
334, 106. N.J.Law 597; Littman v. 
Slack, 135 A. 776, 103 N.J.Law 459; 
Hoff v. Public Service R. Co., 101 A. 
404, 90 N.J.Law 386 [rev on other 
grounds 103 A. 209, 91 N.J.Law 641, 
15 A.L.R. 860]; Sefler v. Vanderbeck, 
96 A. 1009, 88 N.J.Law 636; Andre 
Norcent 96 A. 8938, 88 N.J.Law 
Ohio.—Lloyd v. General Tire & 
up bes Co., 156 N.E. 531, 24 OhioApp. 


78. U.S.—U. S. v. Lesher, 59 F. 
(2d) 53; Brown v. Kansas Natural 
Gas Co., 299 F. 463; Kean v. Nation- 
al City Bank, 294 F. 214 [cert den 44 


S.Ct. 179, 263 U.S. 729, 68 L.Bd. 528]; | 


U. S. Fidelity, etc., Co. v. Blake, 285 
F, 449 [cert den 43 S.Ct. 523, 262 U. 
0 VES, & OG Pods wl ado shee OauneLe wa 
Haubert, 277 F. 646; Lake Erie, etc., 
R. Co. v. Sehneider, 257 F. 675, 168 
C.C.A. 625; Leahy v. Detroit, etc., R. 
Co., 240 F. 82, 153 C.C.A. 118; Shad- 
oan v. Cincinnati, ete., R. Co., 220 F. 
68, 1385 C.C.A. 636; Hales v. Michigan 
Cent. R. Co., 200 F. 533; Mitchell v. 
Toledo, ete.,- R.-Co., 197 EB. 528, 117 
C.C.A. 24; Robinson v. Van Hooser, 
196. ,6202/F116./C:ClA.) 2942. Skuditv. 
Miltinshast Loo, bs 0) 1 biG: CuAeey Sar 
Chicago, etejgm. Co.iv. (Ponn,, Lod) hy 
682, 112 C.C.A. 22 8; Big Brushby Coal, 
etc., Conny. Williams, LiGue Bynes 9, 99 
C.C.A. 102; Janoski v. Northwestern 
Improvement Co., 176 F. 215, 99 C.C. 
A. 569; Milwaukee Mechanics’ Ins. 
Comiv-s Rhea’ se 123) B93). 60) C.@sAL 103; 
Mt. Adams, etc., Inclined R. Co. v. 
Lowery, 74 F. 463, 20 C.C.A. 596. 
Cal.—In re lLances’ Estate, 14 P. 
(2d) 768; Hunt v. 'United Bank, etce., 
Co., 291 P. 184, 210 Cal. 108; Boyn- 


ton v. Richfield, 4 P.(2d) 614, 117 
Cal.App. 699. 
Ill.—Walsh v, Chicago Rys. Co., 


135 N.EB. 709; 303 Tl. 339 faff 221 Tl. 
App. 654]; Geiger v. Geiger, 93 N.E. 
314, 247 Ill. 629; Campbell v. Chi- 
cago, ete, R. Co., 90 N.H. 1106, 243 
lik "620; ‘Alton Mfe. Co. v., Garrett 
Biblical Institute, 90 N.E. 704, 243 Ill. 
298; Keckway v. Bushway, 90 N.E. 
196, 242 Ill. 441; Balsewicz v. Chi- 
cago, etc., R. Co., 88 N.E. 734, 240 Ill. 
238 [rev 144 Ill.App. 219]; Gibson v. 
Fidelity, ete., Co., 83 N.E. 639, 232 
Ill. 49; Martin v. Chicago, ete., R. Co., 
62 N.E. 599, 194 Ill. 188 [rev on other 
grounds 9 Ill.App. 1383]; Wenona 
Coal Co. v. Holmquist, 38 N.B. 946, 
US Zee osdenlate, Slew AD pe SOT 
Frazer v. Howe, 106 Ill. 563; Post v. 
Hightower, 262 Ill.App. 368; Thayer 
Vaebolender, 250) 1likApp: 16s lx B. 
Piper & Co, v. Yellow Cab Co., 246 
Ill. App. 487; Severinghaus Printing 
Co. v. Thompson, 241 ITllApp. 35; 
Pluyim Vv. Giinois®. Cent, GRY .Co.,, 2:20 
Ill.App. 554; Scowden v. Taphorn, 214 
TllApp. 394; Tomasek v. Edwards- 
ville, 183 Ill.App. 493; Hook v. Bunch, 
180 Ill.App. 39; First Nat. Bank v. 
Rusk, 179 Ill.App. 574; Craig v. Chi- 
cago Coach, etce., Co., 172 Ill.App. 564; 
Knotts vy. Lake Shore, etc., R. Co., 
172 Ill.App. 550; Judejko v. Chicago 
City R. Co., 166 Ill.App. 140; Crom- 
well v. Davies, 163 Ill.App. 152; Cas- 
per Veeiilinois Cent...) Co., 162 TL 
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consider whether it is weak or strong,’® nor deter- 
mine where the preponderance lies.§°® 


The trial 


Dodson v. East St. Louis 
161 IllApp. 88; Cole v. 


App. 104; 
Lumber Co., 


East St. Louis, 158 Ill.App. 494; Zyla 
v. Chicago City Ry. Co., 158 Ill.App. 


401; Cook v. Chicago, etc., R. Co., 153 
Ill. App. 596; McLean v. Dow, 125 Ill. 
App. 174; Nicholls v. Colwell, 113 Ill. 
App. 219; De Witt County v. Spauld- 
ing, 111 Ill.App. 364; McFarland. v. - 
Edmunds Mfg. Co., 97 Ill.App. 629; 
Kinnare v. Klein, 88 Ill.App. 304; 
Roberts -v. Chicago, etc., Ri. €o,. 18 5 
Ill.App. 526; Ward v. Chicago, 15 Ill. 
App. 98. See Gibson v. Wasson Coal 
Go,, 190 TVApp. 599. 

Ind.—Jackson v. Mauck, 126 N.E. 
851, 189 Ind. 262; Tarnowski v. Lake 
Shore, etc., R. Co., 104 N.E. 16, 181 


Ind. 202. 
Iowa.—Noyes v. Des Moines Club, 
(App.) 


160 N.W. 215, 178 Iowa 815. 
Mo.—Schultz v. Upshaw, 
237, S.W. 829; Hague v. Threadgill, 
(App.) 236 S.W. 895; Scobey v. Allen 
Cooperage Co., 236 S.W. 686, 210 Mo. 
App. 301; Link v. Atlantic Coast Line 
R. Co., (App.) 233 S.W. 884; Woeh- 
ner v. F. C. Riddle, etc., Casket Co., 
(App.) 196 S.W. 381. 
N.J.—Skiba v. Hmiueleski, 150 A. 
334, 106 N.J.Law 597; Littman v. 
Slack, 185 A. 776, 103 N.J.Law 459; 
Hoff v. Public Service R. Co., 101 A. 
404, 90 N.J.Law 386 [rev on other 
grounds 103 A. 209, 91 N.J.Law 641, 
15 A.L.R. 860]; Sefler v. Vanderbeck, 
96 A. 1009, 88 N.J.Law 636; Andre v. 
Mertens, 96 A. 893, 88 N.J.Law 626. 


NES 99 S.B. 
424, 177 N.C. 

Ohio. —Lloyd v. General Tire, vete-.. 
Co:, 156 N.E. 531, 24 OhioApp. 62; 
George v. Wm. C. Johnson Candy Co., 
16 OhioApp. 487. But see Quay v. 
Quay, 4 OhioN.P.N.S. 529 (holding 
that it is the right and duty of a 
judge to weigh evidence in order to 
determine its probative force and ef- 
fect, but he cannot decide according 
to the preponderance of the evi- 
dence). 


385, 157 Okl. 14. 

Or.—Cooper v. North Coast Power 
Co., 244 P. 625, 671, 245 P. 317, 117 Or. 
384, 652; Huber v. Miller, 68 P. 400, 
41 Or. 108. 

$.C.—McCutchen v. Pacific Mut. L. 
Ins. (Co. suoteSHe Cie koe S1OradOls 

Utah.—Utah State Nat. Bank vy. 
Livingston, 254 P. 781, 69 Utah 284; 
Law v. Smith, 98 P..300, 34 Utah 394. 

Vt.—W oodsville Guaranty Sav. 
Bank v. Rogers, 74 A. 85, 82 Vt. 468; 
Bass v. Rublee, 57 A. 965, 76 Vt. .395. 

[a] Apparently contradictory 
statements of witness are as fully 
within the operation of the rule as 
are conflicts between two or more 
witnesses. Chadbourne vy. Illinois 
Cente Re Cot 104" BUSA peo scorn ars 
nowski v. Lake Shore & M. S. Ry. Co., 
104 N.B. 16, 181 Ind. 202. 

{b] Motions at end of plaintiff’s 
case and those at end of whole case 
alike come within the operation of 
the rule. Chicago City R. Co. v. Mar- 
tensen, 64 N.E. 1017, 198 Ill. 511. [aff 
100 Ill.App. 306]. 

[ec] Weight to be given testimony 
of adverse witness.—The duty of 
weighing the testimony of an adverse 
witness called under statutory provi- 
sion is with the jury, and not with the 
court, on a motion for a direction of 
the verdict. Smellie v. Southern Pa- 
CATKOe Orn 210 On ee OO L elem Ooms 

79. Vail v. Graham, 259 11) App. 
172. See Knipping vy. Chicago Tele- 
phone Co., 184 Ill.App. 48 


80. Geiger v. Geiger, 93 N.E. 314, 
247 Ill. 629; Gibson v. Fidelity, etc., 
Co.,, 83: N.E., 589, 232 Tl). 49° Martin 


v. Chicago, ete., R. Co., 62 N.E. 599, 
194 Il). 188 [rev on other grounds 92 
LiApp. 13335 Wenona. Coal Co. xy. 


Holmquist, 38 N.E. 946, 152 Tll. 581 
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justice should not’! and cannot*? direct a verdict 
in accordance with what he thinks is the preponder- 


ance of the evidence.** 


[§ 436] (3) Credibility of Witnesses and Truth 
In its consideration of the motion, 
the court cannot properly consider,** and is not to 
pass on,®° the credibility of the witnesses, but is, 
for the purpose of the motion,®® to assume that the 


of Testimony. 


[aff 51 Ill.App. 507]; Frazer v. Howe, 
106 211, 5638; L.-B. Piper & Co. y.. Yel- 
low Cab Co., 246 Tll.App. 487; First 
Nat. Bank v. Rusk, 179 Ill-App. 574; 
Cook Vv. Chicago> ete; R. Co., 153 T1l. 
App. 596; Mclean v. Dow, 125 Ill. 
App. 174; Nicholls v. Colwell,-113 
AlLApp. 219; McFarland v. Edmunds 
Mfg. Co., 97 Ill.App. 629; Kinnare v. 
Klein, 88 Ill.App. 304; Roberts v. Chi- 


CAzO, ete:, R. Co., 78 Ill.App.. 526; 
Ward v. Chicago, 15 Ill.App. 98; Hu- 
ber v. Miller, 68 P. 400, 41 Or. 103; 
Woodsville Guaranty Sav. Bank v. 
Rogers, 74 A. 85, 82 Vt. 468; Bass v. 
Rublee, 57 A. 965, 76 Vt. 395. See 
Gibson v. Wasson Coal Co., 190 Ill. 
App. 599. 

81. Nahabedian v. tied macisee 


Ry Sec One Lao. Ac iS > 0E. k 
82. Pennsylvania, etc., = rere Vv. 
Gatta, 85 A. 921, 27 Del. 56, 47 L.R.A. 


N.S. 932; Cranston Print Works v. 
American. Tel., etc.,.Co., 110, A. 419; 
43 R.I. 88; Gilbane v. Lent, 104 A. 


77, 41 R.I. 462; Odalovich v. Weir, 
Zoe 110 p loo WWesh.-5 Us 

83. See cases supra notes 81, 82; 
and infra § 445. 

84. U.S.—Begert v. Payne, 274 F. 


i 
Estate, 14 P. 


(20) 

Ill.— Geiger v. Geiger, 93 N.E. 314, 
247 111. 629; Bowles v. Bryan, 98 N.E. 
230, 254 1. 148; First Nat. Bank v. 
Rusk, 179 Ill.App. 574. 

Mo.—Glasscock v. Swofford Bros. 
Dry Goods Co., 80 S.W. 364, 106 Mo. 
App. 657 [rev 74 S.W. 1039]. 

Okl.—Baker v. Nichols, ete., Co., 65 
P. 100, 10 Okl. 685. 

R.I.—O’Donnell v. United Electric 
Rys. Co., 134 A. 642, 48 R.I. 18. 

[a] Rule explained.—‘While un- 
der the federal decisions the rule is 
the same whether a verdict is direct- 
ed for plaintiff or defendant, there is 
obviously in the former case one mat- 
ter to be considered which need not 
be considered in the latter, and that is 
the credibility of the witnesses. . . 
When a verdict is directed for the 
defendant, . the court assumes 
the witnesses for plaintiff have testi- 
fied truthfully. The court gives full 
weight and value to their testimony 
and holds that it is insufficient to es- 
tablish a cause of action. . . It is 
not so, however, when a verdict is di- 
rected for plaintiff. The assumption 
then that the plaintiff's witnesses 
have testified truthfully is an exercise 
of a plain jury function, and it is an 
assumption which must be made be- 
fore a verdict can be directed. The 
court, directing a verdict for defend- 
ant, in effect! says to plaintiff: 
‘Whether your witnesses have testi- 
fied truthfully or falsely, you have 
not made a case,’ but, directing a ver- 
dict for plaintiff the court in effect 
says: ‘Your witnesses have testi- 
fied truthfully and have made a case.’ 
Because of this distinction, courts in 
some jurisdictions have held that a 
verdict may not at all be directed for 
a plaintiff. But the distinction does 
not justify such a complete denial of 
the court’s power, and it has never 
been either denied or questioned in 
the federal courts. There may be 

nothing to be drawn from all 
the facts and circumstances in evi- 
dence which would affect their credi- 
bility, and therefore nothing to war- 
rant submission of that issue. The 
correct rule would seem to be that 
the court should not direct a verdict 


al.—In re Lances’ 
768. 
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witnesses are all entirely credible’? and speak noth- 
ing but the truth.** 


In like manner except where 


evidence is so unreasonable or contradictory that it 


for the plaintiff, even though other- 
wise it ought to be directed, if rea- 
scnable men might differ as to the 
eredibility of witnesses upon whose 
testimony plaintiff's case depends.” 
Bradford-Kennedy Co. v. Fred G. 
Clark Co., 43 F.(2d) 675, 676. 

[b] Disbelief of testimony of wit- 
ness (1) by the court is not a cir- 
cumstance which will warrant the 
direction of a verdict. Howard v. 
Louisiana & A. Ry. Co., 49 F.(2d) 571; 
Stevens v. Oklahoma Automobile Co., 
188 P. 1075, 78 Okl. 126 [foll Harrison 
v. Corry Pharmacy, 188 P. 1076, 78 
Olan waa (2) However, the court 
should not direct a verdict on testi- 
mony which it does not believe, and 
may properly refuse to do so. Ker- 
nan v> Webb, 148 A. 186, 50 R.I. 394; 
MclIver v. Schwartz, 145 A. 101, 50 
R.I. 68. 

[c] Motions by both parties, in ju- 
risdictions where tiey waive the jury 
and submit the whole case to the 
court, have, however, the effect of 
empowering the court to pass on 
questions of credibility. Podmore v. 
Dime Sav. Bank, 66 N.Y.S. 1071,-55 
App.Div. 624. 

85. U.S.—Howell v. Ware, 175 F. 
T42, 99. C. CLAS 1318: 

Tll.—Ryan vy. Chicago, 181 Ill.App. 


642; Roloff v. Luer Bros. Packing, 
etc., Co., 180 Ill.App. 127 [aff 104 N.E. 
1098, 2638 Ill. 152]; De Witt County 


v. Spaulding, 111 Ill.App. 364. 
Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 615. 
Md.—wWeitzel v. List, 155 A. 425, 
161 Md. 28. 
Minn.—Mechler v. McMahon, 230 N. 
W. 776, 180 Minn. 252. 
Mo.—-Woehner v. F. C. Riddle, etc., 
Casket Co., (App.) 196 S.W. 381. 
N.Y.—Stiles v. Annabel, 246 N.Y.S. 
524, 138 Misc. 811. 


Or.—Cooper v. North Coast Power 
Co. 244 O25 61, 24eo es eo tey walt 
Or. 384, 652. 

R.I.—Di Benedetto v. Capone, 148 
A. 184; Hope v. United Electric Rys. 
Co., 145 A. 310; Riley v. Tsagarakis, 


145 A. 12, 50 R.I. 62; Rooney v. Unit- 
ed Electric Rys. Co., 134 A. 7, 47 R.I. 
478; Dawley v. Congdon, 105 A. 393, 
42 RI. 64. 

86. Cooper v. North Coast Power 
Cox e244 P66, 6TL st ae en: ob y aad: 
Or 384,652; 

87. Midland Valley R. Co. v. Bell, 
242 EF. 8038, 155 C.C.A. 391 inert. dep 
B81. Ct. Ler e24) PU, Seno os ut Oe Wd. 
538215 Rochford v. Pennsy}vania’ Co., 
Lita EOS Sil OSC GUAR 05> eae hicaeo 
Great Western R. Go. v. Healy, 86 F. 
245, 380 C.C.A. 11; Cooper 'yv. North 
Coast Power Co., 244 P. 665, 671, 245 
POs limonene oosm Obae 

[a] Prior inconsistent statements 
made by a party’s witness in his own 
cause do not affect the ordinary rules: 
respecting credibility applicable ‘to 
motions for directed verdict. Porter 
v. Greenbrier Quarry Co., 155 A. 428, 
161 Md. 34. See Miles v. Webb, 159 A. 
782, 162 Md. 269 (so holding as to 
inconsistency between statements on 


a former and those on the instant 
trial). 
88. Cooper v. North Coast Power 


Co., 244 B. 671, 117 Or. 884; Cooper 
v. North Coast Power Co; 244 P, 665, 
245 PT Spell re nO Des 

89. Newton v. Homochitto Lum- 
ber Co., 188 So. 564, 162 Miss. 20; 
Thompson y. Smith, 178 N.W. 430, 
45 N.D. 479. 

Effect of evidence inherently im- 


cannot be accepted as true,®® in passing on the mo- 
tion, the court must take or consider as true all 
competent evidence or testimony of, or offered by, 
or which sustains the view or is in favor of, the party 
against whom the motion is directed,®® or which is 


probable or opposed to physical facts 
see supra § 4383. 

90. U.S.—Corsicana Nat. Bank of 
Corsicana v. Johnson, 40 S.Ct. 82, 251 
U.S. 68, 64 L.Ed. 141 [rev _ on other 
grounds, 218 3B. 822,°134 CC. Aw 5100 
Wharton v. Adtna L. Ins. Co., 48 F. 
(2d) 37 [cert den 52 S.Ct. 9,284 US. - 
621, 76 L.Ed. 529]; Midland Valley 
R. Co. v. Bell, 242) F.°8038, 1551.C.ClA: 
391 [cert den 38 S.Ct. 12, 245 U.S.- 
653, 62 L.Ed. 532]; Chicago Great 
Western R.-Co. v. Healy, 86 F. 245, 30 
C.C.A. 11. See Tompkins v. Knut, 94 
F. 956 (recognizing the rule, but stat- 
ing that, while it is true, under the 
ordinary rules of evidence a party’s 
own testimony must be taken as true 
against him, to the same extent as 
on other occasions). 

Ala.—Southern. Ry. Co. v. Randall, 
101 So. 661, 212 Ala. 41; Hale v. 
Brown, 99 So. 645, 211 Ala. 106; 
Rooks v. Swift & Co., 98 So. 16, 210 
Ala. 364; New Morgan County Build- 
ing & Loan Ass’n v. Plemmons, 98 
So. 12, 210 Ala. 286. 

Ariz.—Peters v. Thor, 12 P.(2d) 
781; Cadle v. Helfrich, 286 P. 186, 36 
Ariz. 390. 

Cal.—Seperman v. Lyon Fire Proof: 
Storage Co., 275 P. 980, 97 Cal.App. 


54. 

Ill—Waldren Express, ete., Co. v. 
Krug, 126 N.B. 97, 291 Ill. 472; De- 
vine v. Delano, 111 N.E. 742, 272 Ill. 
166, Ann.Cas.1918A 689; Thayer v. 
Bolender, 250 Ill.App. 16. 

Ind.—Jackson v. Mauck, 126 N.E. 
851, 189 Ind. 262. 

Ky.—Pirtle’s Adm’x v. Hargis Bank 
& Trust Co., 44 S.W.(2d) 541, 241 Ky. 
455 [foll Taylor’s Adm’x v. Hargis 
Bank & Trust Co., 44 S.W.(2d) 549, 
241 Ky. 36, and Pirtle’s Adm’x v. Har- 
gis Bank & Trust Co., 49 S.W.(2d) 
1002, 243 Ky. 752]; Slusher v. Law- 
son, 248 S.W. 888, 198 Ky. 3858. 

Md.—Weitzel v. List, 155 A. 425, 161 
Md. 28; Annarino v. Boland, 111 A. 
84, 136 Md. 865; Spanish-American 
Cork & Specialty Co. v. State, 107 A. 
581, 1384 Md. 605; Baltimore v. Bas- 
sett, 104 A. 39, 182 Md. 427; Burke 
v. Baltimore, 96 A. 693, 127 Md. 554; 
Washington, ete, R. Co. v. Moss, 96 
A. 273, 127 Md. 12; Moyer v. Justis, 
76 A. 496, 112 Md. 220; Newbold v. 
Hayward, 54 A. 67, 96 Md. 247; Mal- 
lette v. British-American Assurance 
Co., 46 A. 1005, 91 Md. 481; Jones v. 
Jones, 45 Md. 154; McElderry v. Flan- 
nagan, 1 Harr.&G. 308. 

Mass.—Mahoney v. Boston Elevat- 
oo Co. 171 NN... 662,. 272 Mass: 

Mich.—Kaufman v. Kaufman’s Es+ 
tate, 202 N.W. 929, 230 Mich. 388; 
Gwitt v. Foss, 203 N.W. 151, 230 Mich. 
8; Jordan v. Burghardt, 198 N.W. 893, 
227 Mich. 301; Poikanen v. Thomas 
Furnace Co., 198 N.W. 252, 226 Mich. 
614; Quigley v. Yellow Taxicab Co., 
196 N.W. 198, 225 Mich. 275; Miller 
v. Stevens, 195 N.W. 481, 224 Mich. 
626; Morris v. Detroit United Ry., 
193 N.W. 871, 223 Mich. 264; La Due 
v. Lebanon Tp., 1920 NOW? 686.222 
Mich. 301; Goonen y. Ann Arbor R. 
Co., 188 N.W. 3638, 218 Mich. 502; 
Grand Rapids Bedding Co. v. Grand 
Beige Furniture Temple Co., 188 N. 
W. 538, 218 Mich. 486; Niman v. De- 
troit United Ry., 183 N.W. 48, 214 
Mich. 456; Randolph y. Detroit Unit- 
ed Ry., 181 N.W. 44, 213 Mich. 100; 
Swaney v. John Schlaff, Creamery 
Co., 180 N.W. 599, 212 Mich. 567 
Porth v. Cadillac Motor Cary Cog 176 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against the party by whom the direetion is request- | ed,®! together with all fair and rational deductions 


N.W. 554, 209 Mich. 89; Anderson v. 
Chicago, M. & St. P. Ry. Co., 175 N. 
W. 246, 208 Mich, 424; Burghardt v. 
Detroit United Ry., 173 N.W. 360, 206 
Michi545; 52sA, LR. 1383s) Pratt v. 
Duncan, 171 N.W. 337, 204 Mich. 632; 
Noble v. Pirson, 169 N.W. 860, 204 
Mich. 306; In re Teller’s state, 166 
N.W. 865, 200 Mich. 181. 

Miss.—Lowe v. Mobile, etce., R. Co., 
116 So. 601, 149 Miss. 889. 

Mo.—State ex rel. Gordon v. Trim- 
ble, 300 S.W. 475, 318 Mo. 341; Fergu- 
son v. St. Louis, etc., R. Co., 100 S.W. 
537, 123 Mo.App. 590. 

N.J.—Skiba v. Hmieleski, 
334, 106 N.J.Law 597; Palmer v. Tom- 
lin, 141 A. 2, 104 N.J.Law 215; Litt- 
man ~V. slack, 1385 “AL 776,108 Nal. 
Law 459; Sefler v. Vanderbeck & 
Sons, 96 A. 1009, 88 N.J.Law 636; 
Andre v. Mertens, 96 A. 893, 88 N.J. 
Law 626. 

N.C.—In re Deyton’s Will, 99 S.E. 
424,177 N.C. 494, 

N.D.—Thompson vy. Smith, 178 N.W. 
430, 45 N.D. 479. 

R.I.—Dart v. Rhode Island Hos- 
Ditalte rust Col, 121" APS, 45" Res, 
173; Dawley v. Congdon, 105 A. 393, 
42 RI. 64. 

S.C.—Roberts v. Sovereign Camp, 
W. O. W., 164 S.E. 893, 166 S.C..°393. 

Tex.—Frazier v. Hanlon Gasoline 
Co., (Civ.App.) 29 S.W.(2d) 641; Rod- 
dy v. Citizens’ State Bank of Cope- 
ville, (Civ.App.) 11 Si w.(2d) 652; 
Burroughs v. Smith, (Civ.App.) 294 
S.W. 948, 950 [cit Cyc]. 

91. Hale v. Brown, 99 So. 645, 211 
Ala. 106; Massachusetts Bonding, 
etc., Co. v. Free, 124 N.E. 716, 71 Ind. 
App. 275. And see cases infra this 
note, 

[a] On defendant’s motion (1) all 
the evidence offered or adduced by 
plaintiff (Dudley v. Preston Motor 
Co., 51 F.(2d) 8; Brownlee v. Mutual 
Ben. Health, ete., Assoc., 29 F.(2d) 
71; Huttig v. John Paul Lumber Co., 
2438, 639, 156° C.C.A. 237; Shadoan 
vy. Cincinnati, etc., R. Co., 220 F. 68, 
135 C.C.A. 636; Louisville, etc., R. Co. 
7. Bell, 206 HE. 395; 124 C.C.A.. 277; 
Merchants’ Nat. Bank v. State Nat. 
Bank, 17 F.Cas.No. 9,449, 3 Cliff. 205 
{rev on other grounds 10 Wall. 604, 
19 L.Ed. 1008]; Washington City, 
etc., Ry. v. Cooper, 32 App.D.C. 550; 
Krieger v. Aurora, etc., R. Co., 90 N. 
EB. 266, 242 Ill. 544; Greenburg v. S. 
D. Childs & Co., 89 N.E. 679, 242 111. 
10; Tebow v. Wiggins Ferry Co., 89 
N.E. 658, 241 Ill. 582; Ramey v. Bal- 
timore, etc:, R. Co., 85. N.E. 639, 235 
ill. 502 [aff 140 Ill.App. 203]; Schill- 
inger Bros. Co. v. Smith, 80 N.E. 65, 
225 Ill. 74; Zellers v. White, 70 N.B. 
669, 208 Ill. 518, 100 Am.5.R. 243; 
Schramko v. Boston Store of Chica- 
go, 243 Ill.App. 251; Craig v. Chicago 
Coach, etc.; Co., 172° Tll.App: “564; 
Illinois Cent. R. Co. v. McCollum, 122 
Ill.App. 531; Balzer v. Warring, 95 N. 
EB. 257, 176 Ind. 585, 48 L.R.A.N.S. 834; 
Abernathy v. McCoy, 154 N.BE. 682, 
91 Ind.App. 574; Finnerty v. Shade, 
228 N.W. 886, 210 Iowa 1338; Stilwell 
v. Stilwell, 172 N.W. 177, 186 lowa 
177; McDonald v. Louisville & N. R. 
CO.,. 124. S!w.(20) )585, 232 Ky. 734; 
James Grocery Co. v. Walter O. Birk 
Candy Co., 14 S.W.(2d). 214, 228 Ky. 
11; Louisville, etc., R. Co. v. Weldon, 
177 S.W. 459, 165 Ky. 654; Board v. 
Chesapeake, etc., R. Co., 70-S.W. 625, 
24 Ky.L. 1079; Schell v. United Rys. 
& Hlectric Co. of Baltimore, 133 A. 
598, 150 Md. 663; State v. United 
Rys.; ete: Co., 122 A. 20, 143\Md., 112, 
Stewart v. Howell, 110 A. 899, 136 
Md. 423; Brager v. Friedenwald, 97 
A. 515, 128 Md. 8; Baltimore City 
Taxicab Co. v. Emanuel, 93 A. 807, 
125 Md. 246; Chapman v. Nash, 89 A. 
117, 121 Md. 608; Heinz v. Baltimore 
6, C0.) 77 A. 980, 1138 Mad) 682); 
Acker, Merrall & Condit Co. v. Mc- 
Gaw, 68 A. 17, 106 Md. 536; Kirk v. 
Garrett, 35 A. 1089, 84 Md. 383; Boyd 
v. Boston, Elevated Ry. Co., 162 N.E. 


150 A. 


735, 264 Mass. 364; Boylon v. Relia- 
ble Cartage Co., 242 N.W. 231, 258 
Mich. 5; Latsch v. Hilliard, 227 N.W. 
547, 248 Mich. 416; Huggett v. Erb, 
148 N.W. 805, 182 Mich. 524, Ann.Cas. 
1916B 352; Mobile & O. R. Co. v. Clay, 
125 So.’ 819, 156-Miss. 463 [cert den 
51 S.Ct. 24, 282 U.S. 844, 75 L.Ed. 
749]; Beebe v. Kansas City, 34 S.W. 
(2a) 57, 827 Mo. 67; State ex rel. 
Brown v. Trimble, 28 S.W.(2d) 162, 
324 Mo. 353; Nelson v. Heine Boiler 
Co., 20 S.W.(2d) 906, 323 Mo. 826; 
Sloan v. Polar Wave Ice & Fuel Co., 
19 S.W.(2d) 476, 323 Mo. 363; Mech 
v. Terminal Railroad <Ass’n- of St. 
Louis, 18 S.W.(2d) 510, 322 Mo. 937; 
Downing v. Loose-Wiles Biscuit Co., 
8 S.W.(2d)' 884, 320 Mo. 819; Meade 
v. Missouri Water & Steam Supply 
Co., 300 S.W. 515, 318 Mo. 350; Comp- 
ton v. Louis Rich Const. Co., 287 S.W. 
474, 315 Mo. 1068; Vining v. Mo-La 
OU Cory 208 Sawin (4 eno lan vO. oO 
Kuhlman v. Water, etc., Co., 271 S.W. 
788, 307 Mo. 607; Lindsay v. Shoner, 
236 S.W. 319, 291 Mo. 297; Thorp v. 
Metropolitan St. R. Co., (Mo.) 177 S. 
W. 851; Williams v. Kansas City 
Southern R. Co., 165 S.W. 788, 257 Mo. 
87, 52 L.R.A.N.S. 443; Fritz v. St. 
Louis, etc., R. Co., 148 S.W. 74, 243 
Mo. 62; Neagle v. Edina, (Mo.App.) 
53° S.W.(2d) L077; Kelso. v. Lincoln 
Nati Lh, Ins: (Co.;" QvorApp.) (bl Sow. 
(2d) 203; Gray v. Phillips Bldg. Co., 
(Mo.App.) 51 S.W.(2d) 181; O’Bauer 
v. Katz Drug Co., (Mo.App.) 49 S.W. 
(2d) 1065; Brasher v. Missouri Pow- 
er, ete., Co., 49 S.W.(2da) 639, 226 Mo. 
App. 1160; Klaber v. Royal Exchange 
Assur. Corp., (Mo.App.) 48 S.W.(2d) 
62; Brand v. Herdt, (Mo.App.) 45 S&S. 
W.(2d) 878; Gregory v. Jenkins, (Mo. 
App.) 43 S.W.(2d) 877; Jackson v. 
Missouri Pac. R. Co., (Mo.App.) 42 S. 
W.(2d) 932; Goldman v. St. Louis 
Terminal R. Assoc., (Mo.App.) 39 S. 
W.(2d) 801; Tattershall v. Yellow 
Cab" Co. 3 tS: W.(20a)" 659). 225 “Mo. 
App. 611; Phillips v. Yellow Cab Co., 
36 S.W.(2d) 419, 225 Mo.App. 1172; 
Haney v. Security Ben. Assoc, 34 
S.W.(2d) 1046, 225 Mo.App. 872; 
Johnstone v. Home Ins. Co. of New 
York, (Mo.App.) 34 S.W.(2d) 1029; 
Rosenstein v. Lewis Automobile Co., 
(Mo.App.) 34 S.W.(2d) 1023; Truitt 
v. Rothschild-Greenfield Co., (Mo. 
ADP) der moves CLG) LOLs teal, wie St; 
Louis-San Francisco Ry. Co., 28 S.W. 
(2d) 687, 224 Mo.App. 431; King v. 
Spitcaufsky, 28 S.W.(2d) 433, 224 Mo. 
App. 923; Garfinkel v. B. Nugent & 
Bro. Dry Goods Co., (Mo.App.) 25 S. 
W.(2d) 122; Berlau v. Metropolitan 
Life Ins. Co., 24 S.W.(2d) 686, 224 Mo. 


App. 938; Gordon v. Postal Tele- 
graph-Cable Co., (Mo.App.) 24 S.W. 
(2d) 644; Gilstrap v. Osteopathic 


Sanatorium Co., 24 S.W.(2d) 249, 224 
Mo.App. 798; Knight v. Glenn Falls 
Ins. Co., (Mo.App.) 20 S.W.C2d) 941; 
Crowley v. St. Louis-San Francisco 
R. Co., (Mo.App.) 18 S.W.(2d) 541; 
Stewart v. American Ry. Express Co., 
(Mo.App.) 18 S.W.(2d) 520; Webster 
v. International Shoe Co., (Mo.App.) 
18 S.W.(2d) 131; Rice v. Kansas City, 
(Mo.App.) 16 S.W.(2d) 659; Van Nort 
v. Van Nort, (Mo.App.) 16 S.W.(2da) 
643; Harris v. Chouteau Shoe Mfg. 
Co., (Mo.App.) 16 S.W.(2d) 633; Mc- 
Cain v. Trenton Gas & Hlectric Co., 15 
S.W.(2d) 970, 222 Mo.App. 1146; Pow- 
ell v. Schofield, 15 S.W.(2d) 876, 223 
Mo.App. 1041; Simmons v. Kroger 
Grocery, ete., Co., (App.) 6 S.W.(2da) 
1023 [eert quashed 18 S.W.(2d) 478, 
323 Mo. 9]; Hubbard v. Bodalamenti, 
(Mo.App.) 6 S.W.(2d) 983; Parker v. 
Apple, (Mo.App.) 6 S.W.(2d) 636; 
Adams v. Thayer, 6 S.W.(2d) 630, 222 
Mo.App. 907; Hayward v. St. Louis 
People’s Motorbus Co., (Mo.App.) 1 8. 
W.(2d) 252; Helton v. Hawkins, 290 
S.W. 91, 221 Mo.App. 93; Reed v. Blue 
Jay Coal & Mining Co., (Mo.App.) 287 
S.W. 852; Johnson v. Farmers’ & 
Merchants’ Bank of Montrose, (Mo. 
App.) 287 S.W. 885; Seewald v. Gen- 


try, 286 S.W. 445, 220 Mo.App. 367; 
Cooley v. Davis, 286 S.W. 412, 221 Mo. 


App. 748; Elstroth v. Karrenbrock, 
(Mo.App.) 285 ‘S.W. 525; (Wair “v. 
American Car, etc., Co., (Mo.App.) 


285 S.W. 155; Wrights v. Wells, (Mo. 
App.) 284 S.W. 848; Keen v. Rush, 
(Mo.App.) 284 S.W. 195; Smarr v. 
Smarr’s Hstate, (Mo.App.) 283 S.W. 
461; Peters v. Hooven & Allison Co., 
(Mo.App.) 281 S.W. 71; Larkin v. 
Wells, (Mo.App.) 278 S.W. 1087; Red- 
man avi sehicaco; Re lieé&ick Lay Coc, 
(Mo.App.) 278 S.W. 95; Moore v. 
Dawson; 277 S.W. 58, 220 Mo-App. 
791; Farmers’ State Bank v. Barnes, 
(Mo.App.) 276 S.W. 93; Spinnell v. 
Goldberg, 275 S.W. 775, 219 Mo.App. 
471; Miller v. Smith, (Mo.App.) 275 
S.W. 769; Jarnagin v. Queen Ins. Co., 
(Mo.App.) 272 S.W. 1095; Todd v. 
American Ry. Express Co., 271 S.W. 
880, 219 Mo.App. 405; Ross v. Hoff- 
man, (Mo.App.) 269 S.W. 679; Craig- 
head v. Roberts, (Mo.App.) 263 S.W. 
536; Koenig v. Leppert-Roos Fur Co., 
(Mo.App.) 260 S.W. 756; Bayne v. 
Kansas City, (Mo.App.) 253 S.W. 116; 
Green v. Chicago, B. & Q. R. Co., 251 
S.W.: Sel, 213) Mo App. 5835 Tyrer iw, 
Moore, (Mo.App.) 250 S.W. 920; Yan 
Hemelen v. Eads, (Mo.App.) 244 SAW. 
942; Schultz v. Upshaw, (Mo.App.) 
237 S.W. 829; Tuepker v. Sovereign 
Camp, W. O. W., (Mo.App.) 226 S.W. 
1002; Lynch v. Laclede Gaslight Co., 
(Mo.App.) 223 S.W. 111; Baldwin v. 
Hanley & Kinsella Coffee Co., 216 S. 
W. 998, 202 Mo.App. 650; Dawson v. 
Chicago, ete., R. Co., 193 S.W. 43, 197 
Mo.App. 169; Oborn v. Nelson, 126 
S.W. 178, 141 Mo.App. 428; Mitchell 
v. Northern Pac. R. Co., 208 PB. 903, 63 
Mont. 500; Moran v. Ebey, 104 P. 
522, 39 Mont. 517; Lehane v. Butte 
Hlectric R. Co., 97 P. 1038, 37 Mont. 
564; Goodyear Tire & Rubber Co. v. 
Marhofer, 176 N.E. 120, 38 OhioApp. 
143; George v. Wm. C. Johnson Candy 
Co:,) 16. Ohio App. 487;° Quillen y. 
Schimpf, “291 Py 1009, 183 Or. *5si 
Harkin v. Toy, 122 A. 174, 278 Pa. 24; 
Bardaro v. Philadelphia, ete., R. Co., 
28 Pa.Dist. 365; Lowe v. Southern 
Ris CO: Gr SH. 4602 85, SOc oomelan, 
Am.S.R. 904; Crabtree v. Ondell, (S. 
D.) 235 N.W. 109; Christiansen v. Los 
Angeles, etce., R. Co., 291 PB. 926, 77 
Utah 85; Lindsey v. Bluefield Produce 
& Provision Co., 112 S.E. 310, 91 W. 
Va. 118. See First Nat. Bank v. Al- 
lison, 251 S.W. 475, 213 Mo.App. 677 
[similar holding as to interpleader’s 
evidence]) (2) and any or all the evi- 
dence or testimony favorable to plain- 
tiff given to the jury by both sides 
(Savage v. Chicago, ete., R. Co., 87 
N.E. 377, 238 Ill. 392 [aff 142 Ill.App. 
842]; Wyckoff v. Chicago City R. Co., 
85 N.E. 237, 234 Ill. 613 [aff 186 21. 
App. 342]; Montgomery v. Robertson, 
82 N.E. 396, 229 Ill. 466; Delaware, 
etc., Canal Co. v. Mitchell, 71 N.E. 
1026, 211 Ill. 379; Martin v. Chicago, 
ete, R.-Co.,,.62) NB.) 59957194 “hla 138 
[rev on other grounds 92 IllApp. 
133]; Foreman Trust & Savings Bank 
v. Chicago Rapid Transit Co., 252 Ill. 
App. 151; Kelly v. Aurora, E. & C. 
R. Co., 168 Ill.App. 386; Cromwell v. 
Davies, 163 Ill.App. 152; Illinois Cen- 
tral R> Co. v. McCollum, 122. D-App. 
531; AXtna Casualty, etc., Co. v. State, 
158 A. 45, 162 Md: 49; ‘Porter v. 
Greenbrier Quarry Co., 155 A. 428, 161 
Md. 34; Francis v. Outlaw, 96 A. 
517, 127, Md. 315; Petey Mfg. Coty: 
Morris, 84 A. 238, 118 Md. 91; Leop- 
ard v. Chesapeake, ete., Canal Co., 1 
Gill (Md.) 222; Hale v. Cole, 217 N. 
W. 898, 241 Mich. 624; Olchefsky v. 
Mercier, Bryant, Larkins Brick Co., 
215 N.W. 317, 240 Mich. 536; Kauf- 
man v. Kaufman, 202 N.W. 929, 230 
Mich. 388; Jordan v. Burghardt, 198 
N.W. 893, 227 Mich. 301; Poikanen v. 
Thomas Furnace Co., 198 N.W. 252, 
226 Mich. 614; La Due v. Lebanon 
Tp... 1920 IN Wa 6386; 222" Mich) 30i; 
Grand Rapids Bedding Co. v. Grand 
Rapids Furniture Temple, 188 N.W. 
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and inferences of fact reasonably deducible there- 
from,®? and this, although such evidence be con- 


538, 218 Mich. 486; Porth v. Cadillac 
Motor Car Co., 176 N.W. 554, 209 Mich. 
89; Anderson v. Chicago, etc., R. Co., 
175 N.W. 246, 208 Mich. 424; Arm- 
strong v. Rachow,,.171 N.W. 389, 205 
Mich. 168; Faulkner v. Parish Mfg. 
Co., 166 N.W. 954, 201 Mich. 182; 
Mechler v. McMahon, 230 N.W. 776, 
180 Minn. 252; Shields v. Kansas City 
Rys. Co., (Mo.) 264 S.W. 890; Gerber 
v. Kansas City, 263 S.W. 432, 304 Mo. 
157; Gilliland v. Bondurant, (Mo. 
App.) 51 S.W.(2d) 559; Murphy v. 
Quick Tire Service, (Mo.App.) 47 Ss. 
W.(2d) 202; Mattingly v. Broderick, 
36 S.W.(2d) 415, 225 Mo.App. 377; 
Mendenhall v. Springfield Traction 
Co., (Mo.App.) 26 S.W.(2d) 50; Wag- 
ner vy. St. Louis-San Francisco Ry. 
Co., 19: S.W.(2d) 518, 223 Mo.App. 
864; Gaines v. Pierce, (Mo.App.) 264 
S.W. 93; Hoff v. Public Service R. 
Co., 101 A. 404, 90 N.J.Law 386 [rev 
on other grounds 103 A. 209, 91 N.J. 
Law 641, 15 A.L.R. 860]; Van Brunt 
v. Wiener, 158 A. 923, 10 N.J.Misc. 
298; Kuneck v. Conti, 121 A. 324, 277 
Pa. 455; Davis v. Carroll-Porter Boil- 
er & Tank Co., 119 A. 742, 276 Pa. 
1; Fuller v. Stewart Coal Co., 112 
A. 65, 268 Pa. 328: Mineh vy. Horn, 
ete.,- Baking Co., 94 Pa.Super. 599. 
See Zelezny v. Birk Bros. Brewing Co., 
211 Ill.App. 282), (3) together with 
all inferences of fact fairly or prop- 
erly deducible therefrom, supporting 
or tending to support plaintiff's view 
or right of recovery, or favorable to 
plaintiff (City & Suburban Ry. of 
Washington v. Cooper, 32 App.D.C. 
550; Foreman Trust, etc., Bank v. Chi- 
cago Rapid Transit Co., 252 Ill.App. 
151; Aitna Casualty & Surety Co. v. 
State, 158 A. 45, 162 Md. 49; Porter 
v. Greenbrier Quarry Co., 155 A. 428, 
161 Md. 384; State v. United Rys., 
Ct CO: 122) CA 207), £43 Md Ps 
Francis v. Outlaw, 96 A. 517, 127 Md. 


315; Petey Mfg. Co. v. Morris, 84 A. 
238, 118 Md. 91; Leopard v. Chesa- 
peake, etc., Canal Co., 1 Gill (Md.) 
222; Hale v. Cole, 217 N.W. 898, 241 
Mich. 624; Olchefsky v. Mercier, etc., 
Brick! Co:, 215 N.W. 3817, 240 Mich: 
536; Kaufman v. Kaufman, 202 N.W. 


929, 230 Mich. 388; La Due v. Leba- 
non Tp., 192 N.W. 636, 222 Mich. 301; 
Grand Rapids Bedding Co. v. Grand 
Rapids Furniture Temple, 188 N.W. 
538, 218 Mich. 486; Armstrong v, 
Rachow, 171 N.W. 389, 205 Mich. 168; 
Mechler vy. McMahon, 230 N.W. 776, 
180 Minn. 252; Coble v. St. Louis- 
San Francisco Ry. Co., (Mo.) 38 S.W. 
(2d) 1031; State v. Trimble, 23 S.W. 
(2d) 162, 324 Mo. 3538; Nelson v. 
Heine Boiler Co., 20 S.W.(2d) 906, 
323 Mo. 826; O’Bauer v. Katz Drug 
Co., (Mo.App.) 49 S.W.(2d) 1065; 
Rosenstein v. Lewis Automobile Co., 
(Mo.App.) 34 S.W.(2d) 1023; Helton 
v. Hawkins, 290 S.W. 91, 221 Mo.App. 
93; Miller v. Smith, (Mo.App.) 275 
S.W. 769; Craighead v. Roberts, (Mo. 
App.) 263 S.W. 536; Dawson v. Chi- 
cago, ete., R. Co., 1938 S.W. 43, 197 Mo. 
App. 169; Hoff v. Public Service R. 
Co., 101 A. 404, 90 N.J.Law 386 [rev 
on other grounds 103 A. 209, 91 N.J. 
Law 641, 15 A.L.R. 860]; Van Brunt 
v. Wiener, 158 A, 923, 10 N.J.Misc. 
298; Kuneck v. Conti, 121 A. 324, 277 
Pa. 455; Davis v. Carroll-Porter Boil- 
er & Tank Co., 119 A. 742, 276 Pa. 1; 
Fuller v. Stewart Coal Co., 112 A. 65, 
268 Pa. 328; Finch v. Horn, ete., Bak- 
ing Co., 94 Pa.Super. 599; Bardaro v. 
Philadelphia, etc., R. Co., 28 Pa.Dist. 
365. See Zelezny v. Birk Bros. Brew- 
ing Co., 211 Ill.App. 282), (4) are to 
be taken as true by the trial court, 
at least where there are no control- 
ling circumstances shown from which 
it can be said, as a matter of law, 
that such testimony could not by any 
possibility be true or is so inherently 
improbable as to be incredible (Gar- 
finkel v. B. Nugent, etc., Dry Goods 
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Co., (Mo.) 25 S.W.(2d) 122; Lindsay 
v. Shaner, 236 S.W. 319, 291 Mo. 297; 
Williams v. Kansas City Southern R. 
Co., 165 S.W. 788, 257 Mo. 87, 52 L. 
R.A.N.S. 443; Brand v. Herdt, (Mo. 
App.) 45 S.W.(2d) 878; Gregory v. 
Jenkins, (Mo.App.) 43 S.W.(2d) 877; 
Jackson v. Missouri Pac. Ry. Co., 
(Mo.App.) 42 S.W.(2d) 9382; Goldman 
v. Terminal Railroad Ass’n of St. 
Louis, (Mo.App.) 39 S.W.(2d) 801; 
Crowley v. St. Louis-San Francisco 
R. Co., (Mo.App.) 18 S.W.(2d) 541; 
Harris v. Chouteau Shoe Mfg. Co., 
(Mo.App.) 16 S.W.(2d) 633; Hubbard 
v. Badalamenti, (Mo.App.) 6 S.W. (2d) 
983; Seewald v. Gentry, 286 S.W. 445, 
220 Mo.App. 367; Wair v. American 
Car, ete., Co., (Mo.App.) 285 S.W. 155; 
Ross v. Hoffman, (Mo.App.) 269 S.W. 
679; Schultz v. Upshaw, (Mo.App.) 
237 S.W. 829; Harrahill v. Bell, 178 
N.W. 622, 104 Neb. 777; Hammond vy. 
Harjohn, 115 A. 100, 95 Vt. 308), (5) 
and _ all that is unfavorable rejected, 
if depending solely on parol testi- 
mony (Kuneck v. Conti, 121 A. 324, 
277 Pa. 455; Davis v. Carroll-Porter 
Boiler & Tank Co., 119 A. 742, .276 
Pa. 1; Fuller v. Stewart Coal Co., 
112 A. 65, 268 Pa. 328; Finch v. Horn 
& Hardart Baking Co., 94 Pa.Super. 
599). (6) The rule does not relieve 
plaintiff of the necessity of producing 
substantial testimony to prove the 
issues. Near v. St. Louis & S, F. R. 
Co., 168 S.W. 1186, 261 Mo. 80: (¢7) 
Every material fact will be deemed 
proved or established for plaintiff, 
which the evidence offered by plaintiif 
or favorable to him, tends to prove 
in his favor. Nolan v. Morris, 108 


Ill.App. 261; Hartman v. Chicago G. 
W. Ry. Co., 110 N.W. 10, 132 Iowa 
582; Yates v. Houston & Murray, 106 


So. 110, 141 Miss. 881; Smith v. Kan- 
sas City Public Service Co., 43 S.W. 
(2d) 548, 328 Mo. 979; Ward v. Scott 
County Milling Co., (Mo.App.) 47 S.W. 
(2a) 250; State ex rel. Hardy v. Far- 
ris, (Mo.App.) 47 S.W.(2d) 198; Wain- 
wright v. Westborough Country Club, 
(Mo.App.) 45 S.W.(2d) 86; Woehner 
VieE CoeRiddle & Broy (Casket Co., 
(Mo.App.) 196 S.W. 381; -Westerdale 
v., Northern Pac. Ry. Co., 278 BP. 1051, 
84 Mont. 1; Vukmanovich v. State 
Assur. Co:, 264 P. 9338, 82 Mont. 52; 
Robinson vy. F. W. Woolworth Co., 261 
P, (2538, .80. Mont. .431% i<oerner ‘vy. 
Northern Pac. R. Co., 186 £. 337, 56 
Mont. 511; Thamann vy. Mervritt, 186 
N.W. 10038, 107 Neb. 602; Harrahill v. 
Bell, 178 N.W. 622, 104 Neb. 777; Un- 
ion Stock Yards Co. v. Conoyer, 56 N. 
W. 1081, 38 Neb. 488, 41 Am.S.R. 738 
[aff 59 N.W. 950, 41 Neb. 617]; Nich- 
ols v. Raleigh-Wyoming Coal Co., (W. 
Va.) 163 S.E. 767. (8) Such evidence 
must be treated aS proving every 
material fact which it proves or tends 
to prove directly or inferentially. 
New Orleans & N. E. R. Co. v. Penton, 
100 So. 521,135 Miss. 571 [cert den 45 
S.Ct. 91; 266 U.S. 605, 69 L.Hd. 463], 
(9) Of course every fact expressly ad- 
mitted by defendant will be deemed to 


be true. Vukmanovich v. State As- 
sur. Co., 264 P. 933, 82 Mont. 52. (10) 
For the purpose of such motion, 


the facts must be deemed to be as 
described in plaintiff's evidence 
(Straight v. Western Light, etc., Co., 
214 BP. 397, 73 Colo. 188) (11) which 
is to be taken as if uncontradicted 
(Stewart v. Howell, 110 A. 899, 136 
Md. 423; Clinkscales v. Wisconsin 
Granite Co., 160 N.W. 8438, 38 S.D. 
205; Ernster v. Christianson, 123 N. 
GGL OAS RID TAMSIN Dees Nl! vig, UDyathl 
Rapids, 91 N.W. 315, 15 S.D. 619. (12) 
The uncontradicted testimony of a 
defendant called by plaintiff for 
cross-examination must be deemed 
true: Zarn® v. Dominiques 177 NUR 
850, 89 OhioApp. 442. (13) Under the 
rule that the testimony most favor- 
able to plaintiff and all of it must be 


a 
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tradicted in every particular by the opposing evi- 
dence in the cause.?® 


The adverse party is enti- 


accepted, the fact that one witness 
did not make out plaintiff’s case in 
its entirety does not require rejection 
of his testimony. Bullen v. Chica- 
go & N. . Ry. Co., 209 N.W.- 124, 
235 Mich. 240. 

[b] On plaintiff’s motion (1) every 
material fact which the _ evidence 
tends to prove in favor of defendant, 
either directly or by reasonable in- 
ference, must be taken as established 
(New Orleans, ete., R. Co. v. Jackson, 
105 So. 770, 140 Miss. 375); (2) the 
testimony for defendant with every 
fair and reasonable inference deduci- 
ble therefrom must be accepted as 
true (Ubhoff v. Brandenburg, 26 App. 
D.C. 3; French v. Coleman, (Tex.Civ. 
App.) 13 S.W.(2d) 469). 

[c] Motions by both parties.—(1) 
In jurisdictions denying to motions by 
both parties the effect of withdrawing 
the case from the jury, the general 
rules stated in this section as to the 
credit to be given the evidence and 
the witnesses are declared and apply 
as well where such motions are be- 
fore the court as where the motion 
is by one party only (Peters v. Thor, 
(Ariz.) 12 P.(2d) 781), (2) but in ju- 
risdictions holding the contrary rule, 
that by such motions the parties 
waive a jury and submit the whole 
case to the court, it has been held 
that questions of the credibility of 
the witnesses are submitted to the 
court by such concurrent motions 
(Oregon Short Line R. Co. v. Moun- 
tain States Tel., etc., Co., 237 P. 281, 
41 Idaho 4). 

92. U.S.—Corsicana Nat. Bank v. 
Johnson, 40 S.Ct. 82, 251 U.S. 68, 64 L. 
Ed. 141 [rev on other grounds 218 F. 
822, 134 C.C.A. 510]. 

Cal.—Seperman v. Lyon Fire Proof 
pegrnge Co., 275 RP. 980, 97 Cal. App: 
Ill.—Devine v. Delano, 111 N.E. 742, 
272 Ill. 166, Ann.Cas.1918A 689; Chi- 
caso, etc., | Ro Co. vi Seevers, 12200 
App. 558. : 

Ind.—Massachusetts Bonding, etce., 
Co. v. Free, 124 N.B. 716, 71 Ind.App. 
275; Ackerman v. Pere Marquette R. 
Co., 108 N.E. 144, 58 Ind.App. 212; 
Farmers’ Nat. Bank v. Coyner, 88 N. 
HE. 856, 44 Ind.App. 335. 

Ky.—Louisville & N. R. Co. v. Row- 
land’s Adm’r, 14 S.W.(2d) 174, 227 
Ky. 841. 

Md.—Annarino v. Boland, 111 A. 84, 
136 Md. 365; Spanish-American Cork, 
ete., Co. v. State, 107 A. 581, 134 Md. 
605; Baltimore v. Bassett, 104 A. 39, 
132 Md. 427; Burke v. Baltimore, 96 
A. 698, 127 Md. 554; Washington, etce., 
RCo. v.. Moss; 96 An 2735: 127 id aes 
Moyer v. Justis, 76 A. 496, 112 Md. 
220; Newbold v. Hayward, 54 A. 67, 
96 Md. 247; Mallette v. British-Ameri- 
can Assurance Co., 46 A. 1005, 91 Md. 
481; Jones v. Jones, 45 Md. 154; Mc- 
Hiderry v. Flannagan, 1 Harr.&G. 308. 

Mich.—Swaney v. John  Schlaff 
Creamery Co., 180 N.W. 599, 212 Mich. 
567; Burghardt v. Detroit United Ry., 
173 N.W. 360, 206 Mich. 545, 5 A.L.R. 
13388; Pratt v..Dunean, 171 NW. 38%, 
204 Mich. 682; Noble v. Pirson, 169 
N.W. 860, 204 Mich. 3806. 

Miss.—Alexander v. Zeigler, 36 So. 
536, 84 Miss. 560. 

Mo.—State v. Trimble, 300 S.W. 
475, 318 Mo. 341; Ferguson v. St. 
Louis, etc., R. Co., 100 S.W. 537, 123 
Mo.App. 590. 

S.C.—Roberts v. Sovereign Camp, 
W. O. W., 164 S.E. 893, 166 S.C. 393. 

Requirement that adverse party be 
accorded benefit of favorable infer- 
ences in general see infra § 437. 

93. Annarino v. Boland, 111 A. 84, 
136 Md. 365; Spanish-American Cork, 
etc., Co. v. State, 107 A. 581, 134 Md. 
605; Washington, etc., R. Co. v. Moss, 
96 A. 273,127 Md. 12; Moyer v. Justis, 
76 A. 496, 112 Md. 220; Newbold v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tled, for that purpose, to have his evidence con- 
sidered as true and uncontradicted ;4 and every fact 
must be deemed proved which the evidence tends to 
prove,°®® or establishes,®® either directly or by rea- 
sonable inference, against the party making the 


motion.®? 


Hayward, 54 A. 67, 96 Md. 247; Mal- 
lette v. British-American Assurance 
Co., 46 A. 1005, 91 Md. 481; Jones v. 
Jones, 45 Md. 144; McElderry v. Flan- 
nagan, 1 Harr.&G. (Md.) 308. 

View to be taken of movant’s con- 
tradicting or impeaching evidence in 
general see infra § 438. 

94 Blecher v. Schmidt, 235 N.W. 
34, 211 Iowa 1063; Nystrom v. Lee, 
114 N.W. 478, 16 N.D. 561; Pirie v. 
Gulitt, 5 SOUNE Wink uL0; 2ngN.D: 255% 
Cooper v. Flesner, 103 P. 1016, 24 Okl. 
an 23 L.R.A.N.S. 1180, 20 Ann.Cas. 


95. U.S—Wharton v. AXtna L. Ins. 
Co., 48 F.(2d) 37 [cert den 52 S.Ct. 9, 
284 U.S. 621, 76 L.Ed. 529]. 

Ill.—Devine v. Delano, 111 N.E. 
742, 272 Ill. 166, Ann.Cas.1918A 689; 
Chicago, etc., R. Co. v. Seevers, 122 
Tll.App. 558. 

Ind.—Gulbranson v. Hart, 168 N.E. 
483, 90 Ind.App. 171; Lorber v. Peo- 
ple’s Motor Coach Co., 164 N.B. 859, 
89 Ind.App. 139; Johnson v. Western 
Indiana Min. Co., 140 N.E. 559, 81 Ind. 
App. 79; Varney v. National City 
Bank, 139 N.E. 326, 80 Ind.App. 598; 
Gwinn v. Hobbs, 118 N.E. 155, 72 Ind. 
App. 439; Waznitski v. George B. 
Limbart & Co., 118 N.E. 317, 66 Ind. 
App. 382; Parker v. Hickman, 111 N. 
E. 649, 61 Ind.App. 152; Ackerman v. 
Pere Marquette R. Co., 108 N.E. 144, 
58 Ind.App. 212; Baker v. Bundy, 103 
N.E. 668, 55 Ind:App. 272; Lyons v. 
New Albany, 103 N.E. 20, 54 Ind.App. 
416; Farmers’ Nat. Bank v. Coyner, 
88 N.E. 856, 44 Ind.App. 335; Howard 
v. Indianapolis St. R. Co., 64 N.E. 890, 
29 Ind.App. 514. 

Iowa.—Ney v. Eastern Iowa Tele- 
one Co., 144 N.W. 383, 162 Iowa 

25. 

Mont.—Gardiner v. Eclipse Grocery 
Co., 234 P. 490, 72 Mont. 540; Long v. 
Davis, 217 P. 667, 68 Mont. 85; Wag- 
ner v. Donald, 214 P. 1099, 67 Mont. 
114; Grant v. Nihill, 210 P. 914, 64 
Mont. 420. 

Ohio.—George v. Wm. C. 
Candy Co., 16 Ohio App. 487. 

W.Va.—Potts v. Union Traction Co., 
83 S.E. 918, 75 W.Va. 212. 

96.. Gunning v. Cooley, 50 S.Ct. 231, 
281 U.S. 90, 74 L.Ed. 420 [aff 58 App. 
D.C. 304, 30 F.(2d) 467]; Louisville, 
etc., R. Co. v. Rowland, 14 S.W.(2d) 
174, 227 Ky. 841; Jefferson Standard 
Life Ins. Co. v. Jefcoats, (Miss.) 143 
So. 842; Lee County Gin Co. v. Mid- 
dlebrooks, 137 So. 108, 161 Miss. 422. 

97. Jefferson Standard L. Ins. Co. 
v. Jefcoats, (Miss.) 143 So. 842; Lee 
County Gin Co. v. Middlebrooks, 137 
So. 108, 161 Misg. 422. 

98. Ariz.—Fidelity-Phenix F. Ins. 
Co. v. Garrison, 6 P.(2d) 47. 

Iil.— Miles v. Long, 174 N.E. 836, 
342 Ill. 589; Pluym v. Illinois Cent. 
R. Co., 220 Ill.App. 554. 

Mo.—Holman vy. St. Louis-San 
Francisco Ry. Co., 278 S.W. 1000, 312 
Mo. 342; Waggoner v. Hedgepeth, 
(App.) 279 S.W. 433. 

Neb.—Harrahill v. Bell, 178 N.W. 
622, 104 Neb. 777. 

N.D.—Nystrom v. Tee, 114 N.W. 
478, 16 N.D. 561; Pirie v. Gillitt, 50 
N.W. 710, 2) N.D. 255. 

R.I.—Di Benedetto vy. Capone, 148 
A. 184; Bines v. United Elec. Rys. 
Co., 133 A. 624; Dart v. Rhode Island 
Hospital Trust Co., 121 A. 211, 45 R.I. 
173; Dawley v. Congdon, 105 A. 3938, 
42 RI. 64. 

Tex.—Burroughs v. Smith, (Civ. 
App.) 294 S.W. 948, 950 [cit Cyc]. 

99. U.S.—Gunning v. Cooley, 50 S. 
Ct. 231, 281 U.S. 90, 74 L.Ed. 720 [aff 


58 App.D.C. 304, 30 F.(2d) 467]. 
Cal.—Singleton v. Hartford Fire 
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Ins. Co., 287 P. 529, 105 Cal.App. 320. 
gees Nolan v. Morris, 108 I1].App. 


Ind.—Gulleronson v. Hart, 168 N.E. 
483, 90 Ind.App. 171; Lorber v. Peo- 
ple’s Motor Coach Co., 164 N.E. 859, 
89 Ind.App. 139; Johnson v. Western 
Indiana Min. Co., (App.) 140 N.E. 
559: Varney v. National City Bank, 
(App.) 139 N.E. 826; Waznitski v. 
Geo. B. Limbert & Co., 118 N.E. 317, 
66 Ind.App. 382; Parker v. Hickman, 
(App.) 111 N.E. 649; Baker v. Bundy, 
103 N.E. 668, 55 Ind.App. 272; Lyon 
v. New Albany, 103 N.E. 20, 54 Ind. 
App. 416; Howard v. Indianapolis St. 
R. Co., 64 N.E. 890, 29 Ind.App. 514. 

Mass.—Shea v. American Hide, etc., 
Co., 109 N.E. 158, 221 Mass. 282. 

Mich.—In re Teller’s Estate, 166 N. 
W. 865, 200 Mich. 181. 

Miss.—Lowe v. Mobile, etc., R. Co., 
116 So. 601, 149 Miss. 889. 

Mo.—King v. Missouri Pac. R. Co., 
263 S.W. 828; Andres v. Cox, 23 S.W. 
(2d) 1066, 223 Mo.App. 1139; Stewart 
v. St. Louis-San Francisco R. Co., 
(App.) 262 S.W. 440; Perkins v. Kil- 
patrick, (App.) 193 S.W. 876; Steffens 
v. Fisher, 143 S.W. 1101, 161 Mo.App. 
386; Pitthan v. Schaithman, 106 S.W. 
103, 127. Mo.App. .29; George v. 
Wabash Western R. Co., 40 Mo.App. 
433. 

N.J.—Littman v. Slack, 135 A. 776, 
103 N.J.Law 459; Sefler v. Vander- 
beck, 96 A. 1009, 88 N.J.Law 636; 
Andre v. Mertens, 96 A. 893, 88 N.J. 
Law 626. 

N.D.—Schantz vy. Northern Pac. Ry. 
Coz, 173 N.W. 556, 42 N.D.) 377. 

R.I.—American La France Fire En- 
gine Co. v. Mixer, 147 A. 624; Old 
Kentucky Distributing Corp. v. Morin, 
146 A, 403, 50 R.I. 1638. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Boecker, (Civ.App.) 53 S.W.(2d) 
327; Frazier v. Hanlon Gasoline Co., 
(Civ.App.) 29 S.W.(2d) 461. 

W.Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 122 S.E. 161, 95 W.Va. 
692. 

la] On defendant’s motion (1) 
plaintiff is entitled to, and there must 
be drawn or.conceded in his favor, 
every fair, reasonable, and legitimate 
inference or intendment of fact perti- 
nent to the issues (Brown v. Mary- 


land Casualty Co., 55 F.(2d), 159; 
Begert v. Payne, 274 F. 784; Shadoan 
v. Cincinnati, ete., R. Co., 220 F. 68, 


135 C.C.A. 636; Louisville & N. R. Co. 
Vabell, 206=EV=sOb) L124 C:CyAP C27: 
Rochford v. Pennsylvania Co., 174 F. 
81, 98 C.C.A. 105; Detroit Southern 
R. Co. v. Lambert, 150 F. 555, 80 C.C.A. 
357; Williams v. Choctaw, etc., R. 
Co., 149 F. 104, 79 C.C.A. 146; Denver 
City Tramway Co. v. Wright, 107 P. 
1074, 47 Colo. 366; Hately v. Kiser, 
97 N.E‘. 651, 253 Ill. 288;" Austin: v. 
Public Service Co., 215 Ill.App. 297; 
Gwinn v. Hobbs, 118 N.E. 155, 72 Ind. 
App. 439; Stilwell v. Stilwell, 172 N. 
W. 177, 186 Iowa 177; U. S. Fidelity 
& Guaranty Co. v. Antle, 42 S.W.(2d) 
1, 240 Ky. 243; Louisville v. Hale, 37 
S.W.(2d) 20, 238 Ky. 182; Louisville 
& N. R. Co. v. Crockett’s Adm’x, 24 
S.W.(2d) 580, 232 Ky. 726; Brager v. 
Friedenwald, 97 A. 515, 128 Md. 8; 
Baltimore City Taxicab Co., 93 A. 807, 
125 Md. 246; Heinz v. Baltimore, etc., 
R. Co., 77 A. 980, 113 Md. 582; Acker, 
etce., Co. v. McGaw, 68 A. 17, 106 Md. 
536; Strong v. Grand Trunk Western 
Ry. Co., 120 N.W. 6838, 156 Mich. 66; 
Baker v. Chicago, etc., R. Co., 39 S.W. 
(2d) 535, 327 Mo. 986; Story v. Peo- 
ple’s Motorbus Co. of St. Louis, 37 
S.W.(2d) 898, 327 Mo. 719; State v. 
Haid, 28 S.W.(2d) 97, 325 Mo. 107 
[den quashal of op 11 S:W.(2d) 750]; 


[§ 437] (4) Inferences from Evidence. 
universal rule that the adverse party is entitled to,°® 
and the court must give him the benefit of, or 
must make, resolve, or draw, every reasonable or le- 
gitimate inference in his favor and against movant?® 


[64 C.J.] 453 


It is a 


Clark v. Atchison & Eastern Bridge 
Co., 24 S.W.(2d) 148, .324 Mo. 544; 
Morton y. St. Louis-San Francisco R. 
Co °20) SUW:. (2d) - 34, 323 «Mo, 92:9); 
Cech v. Mallinckrodt Chemical Co., 20 
S.W.(2d) 509, 323 Mo. 601; Carney v. 
Chicago, ete., R. Co., 23 S.W.(2d) 993, 
323 Mo. 470; Gettys v. American Car 
& Foundry Co., 16 S.W.(2d) 85, 322 
Mo. 787; Crane v. Liberty Foundry 
Go.,. 17 “Siw, (2d), 945,, 322). Mo. 592; 
Mallory v. Louisiana Pure Ice & Sup- 
ply Co., 6 S.W.(2d) 617, 320 Mo. 95; 
Wilson v. Buchanan County, 298 S.W. 
842, 318 Mo. 64; Mooney v. Monark 
Gasoline & Oil Co., 298 S.W. 69, 317 
Mo. 1255; Toeneboehn v. St. Louis- 
San Francisco R. Co., 298 S.W. 795, 
317 Mo. 1096; Goucan v. Atlas Port- 
land Cement Co., 298 S.W. 789, 317 Mo. 
919; Schlueter v. East St. Louis Con- 
necting Ry. Co., 296 S.W. 105, 316 Mo. 
1266; Kennedy v. Independent Quarry 
& Construction Co., 291 S.W. 475, 316 
Mo. 782; Kuhlman vy. Water, Light & 
Transit Co., 271 S.W. 788, 307 Mo. 607; 
Shields v. Kansas City Rys. Co., 
(Mo.) 264 S.W. 890; Gerber v. Kansas 
City, 263 S.W. 432, 304 Mo. 157; Dyer 
v. Griffith, (Mo.) 261 S.W. 100; Evans 
v. General Explosives Co., 239 S.W. 
487, 293 Mo. 364; Keppler v. Wells, 
(M6:)) 062335 9S Wa 42530 3 Burtchiave 
Wabash Ry. Co., (Mo.) 236 S.W. 338; 
Lindsay v. Shaner, 236 S.W. 319, 291 
Mo. 297; Burton v. Holman, 231 S.W. 
630, 288 Mo. 70; Murrell v. Kansas 
City,uStieln & | Ca R.tCo.,.2 las. Oss 
279 Mo. 92; Thorp v. Metropolitan 
St-Ry.,Co., (Mo,). 177. S.W. 851; Fritz 
v. St. Louis, etc., R. Co., 148 S7W: 74, 
243 Mo. 62; Charlton v. St. Louis 
& S. F. R. Co., 98 S.W. 529, 200 Mo. 
413; Brashear v. Missouri Power, etc., 
Co., 49 S.W.(2d) 639, 226 Mo.App. 
1160; Klaber v. Corporation of Royal 
Exchange Assur. of London, England, 
(Mo.App.) 48 S.W.(2d) 62; Gregory 
v. Jenkins, (Mo.App.) 43 S.W.(2d) 877; 
Baker v. Scott County Milling Co., 
(Mo.App.) 43 S.W.(2d) 441; Goldman 
v. Terminal Railroad Ass’n of St. 
Louis, (Mo.App.) 389 S.W.(2d) 801; 
Ash Grove Lime, ete., Co. v. Southern 
Surety Co., 39 S.W.(2d) 434, 225 Mo. 
App. 712; Groebl v. Betz, (Mo.App.) 
38 S.W.(2d) 289; Phillips v. Yellow 
Cab Co., 36 S.W.(2d) 419, 225 Mo.App. 
1172; Thayer v. Palen, 34 S.W.(2d) 
536, 224 Mo.App. 1088; Papamichael 
v. Wells, (Mo.App.) 33 S.W.(2d) 1058; 
Weston v. American Nat. Assur. Co., 
(Mo.App.) 32 S.W.(2d) 789; Hender- 
son v. Burkholder, (Mo.App.) 29 S.W: 
(2d) 937; Weiss v. North Side Chev- 
rolet Co., (Mo.App.) 26 S.W.(2d) 802; 
Garfinkel v. B. Nugent & Bro. Dry 
Goods Co., (Mo.App.) 25 S.W.(2d) 122; 
Gilstrap v. Osteopathic Sanatorium 
Co., 24 S.W.(2d) 249, 224 Mo.App. 
798; ‘Stewart v. American Ry. Ex- 
press Co., (Mo.App.) 18 S.W.(2d) 520; 
Webster v. International Shoe Co., 
(Mo.App.) 18 S.W.(2d) 1381; Maiden 
v. Fisher, (Mo.App.) 17 S.W.(2d) 563; 
Van Nort v. Van Nort, (Mo.App.) 16 
S.W.(2d) 643; Powell v. Schofield, 15 
S.W.(2d) 876, 223 Mo.App. 1041; Roan 
v. Wells, (Mo.App.) 14 S.W.(2d) 488; 
Nickelson v. Cowan, (Mo.App.) 9 S. 
W.(2d) 534; Schultz v. Jones, 9 S.W. 
(2d) 248, 223 Mo.App. 142; Riggs v. 
Meeker Co., (Mo.App.) 8 S.W.(2d) 
1035; Simmons v. Kroger Grocery, 
etc., Co., (Atpp.) 6 S.W.(2d) 1023 [op 
quashed sub nom. State v. Haid, 18 
S.W.(2d) 478, 323 Mo. 9]; Hub- 
bard v. Badalamenti, (Mo.App.) 6-S. 
W.(2d) 983; Parker v. Apple, (Mo. 
App.) 6 S.W.(2d) 636; Adams v. Thay- 
er, 6 S.W.(2d) 630, 222 Mo.App. 907; 
Hayward v. People’s Motorbus Co. of 
St. Louis, (Mo.App.) 1 S.W.(2d) 252; 
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that may justifiably or 


Trepp v. Monongah Glass Co., 297 S. 
W. 108, 220 Mo.App. 1099; Lauf v. 
Wiegerson, (Mo.App.) 297 S.W. 79; 
Smith v. Wilson, (Mo.App.) 296 S.W. 
1036; Egan v. Palmer, 293 S.W. 460, 
221 Mo.App. 823; Crowell v. East St. 
Louis Screw Co., 293 S.W. 521, 220 Mo. 
App. 728; Walker v. Mitchell Clay 
Mfe. Co., (Mo.App.). 291-S.W., 180; 
Belt v. Belt, 28 S.-W. 100, 224 Mo. 
App. 780; Hutchinson v. Missouri 
Pac. Ry. Co., (Mo.App.) 288 S.W. 91; 
Gehbauer v. J. Hahn Bakery Co., (Mo. 
App.) 285 S.W. 170; Wrights v. Wells, 
(Mo.App.) 284 S.W. 848; Scott v. 
Kline’s Inec., (Mo.App.) 284 S.W. 831; 
Keen v. Rush, (Mo.App.) 284 S.W. 
195; Courtois v. American Car, etc., 
Co., (Mo.App.) 282 S.W. 384; Mc- 
Mahon v. Chicago, ete., R. Co., (Mo. 
App.) 277 S.W. 356; Spinnell v. Gold- 
berg, 275 S.W. 775, 219 Mo.App. 471; 
Pierson v. Missouri Pac. Ry. Co., (Mo. 
App.) 275 S.W. 561; Beckerleg v. 
Locomotive Engineers’ Mut. Life & 
Accident Ins. Ass’n, (Mo.App.) 274 S. 
W. 917; Jarnagin v. Queen Ins. Co. 
of America, (Mo.App.) 272 S.W. 1095; 
Laster v. R. & V. Motor Co., 269 S.W. 
665, 219 Mo.App. 211; Ross v. Hoff- 
man, (Mo.App.) 269 S.W. 479; Slater 
Bank v. Harrington, (Mo.App.) 266 S. 
W. 496; Sekavac v. Tenth Street 
Garage & Sales Co., (Mo.App.) 265 S. 
W. 849; Gilman v. Fleming, (Mo. 
App.) 265 S.W. 104; Stewart v. 
Rhodes-Burford Furniture Co., (Mo. 
App.) 259 S.W. 875; Stubbs v. Ameri- 
can Press, (Mo.App.) 254 S.W. 105 
[cert quashed 256 S.W. 1049]; Stier- 
man v. Meissner, (Mo.App.) 2538 S.W. 
383; Sparkman v. Jacksonville Coal 
Co., (Mo.App.) 251 S.W. 738; Thomas- 
sen v. West St. Louis Water, etc., Co., 
(Mo.App.) 251 S.W. 450 [aff in part 
and rev in part 278 S.W. 979, 312 Mo. 
150]; Link v. Atlantic Coast Line R. 
Co., (Mo.App.) 233 S.W. 834; Tuepker 
v. Sovereign Camp, W. O. W., (Mo. 
App.) 226 S.W. 1002; Lynch v. La- 
clede Gaslight Co., (Mo.App.) 228 S. 
W.111; Wagner v. Pryor, (Mo.App.) 
222 S.W. 857; Baldwin v. Hanley, etc., 
Coffee Co., 216 S.W. 998, 202 Mo.App. 
650; Dawson v. Chicago, ete., R. Co., 
193 S.W. 43, 197 Mo.App. 169; Nehring 
v. Chas. M. Monroe Stationery Co., 
(Mo.App.) 191 S.W. 1054; Knoche v. 
Pratt, 187 S.W. 578, 194 Mo.App. 300; 
Craig v. St. Louis United Rys. Co., 
(Mo.App,) 158 S.W. 390; National 
Live Stock Commission Co. v. Marion 
State Bank, 110 S.W. 34, 130 Mo.App. 
464; Ferguson v. St. Louis, etc, R. 
Co., (Mo.App.) 100 S.W. 537; Cogan v. 
Cass Ave., etc., R. Co., (Mo.App.) 73 
S.W.(2d) 738; Davis v. Clark, 40 Mo. 
App. 515; Pratt v. Kistler, 233 P. 600, 
72 Mont. 356; Mclean v. Omaha, etc., 
R., etc., Co., 100 N.W.. 935, 103° N.W. 
285, 72 Neb. 447; Hoff v. Public 
Service R. Co., 101 A. 404, 90 N.J.Law 
386 [rev on other grounds 103 A. 
209, 91 N.J.Law 641, 15 A.L.R. 860]; 
Van Brunt v. Wiener, 158 A. 923, 10 
N.J.Misc. 298; Rosenkranz v. Saber- 
ski, 83 N.Y.S. 257, 40 Mise. 650; Mc- 
Keag v. Portland Electric Power Co., 
275 PRP. 667. 128 Or. 614; Cooper v. 
North Coast Power Co., 244 P. 625, 
671, 245 PB. 317, 117 Or. 384, 652; Col- 
Hinsley. Unitedsbrokers’) Co, (lod wi. 
458, 99 Or. 556; Perkosky v. Key- 
stone Facing Mills Co., 5 Pa.Dist.&Co. 
613; Riley v. Tsagarakis, 145 A. 12, 50 
RI. 62; Fratus v. United Elec. Rys., 
(R.I.) 144 A. 769; Jacobs v. United 
leet ys. VCore Los; WAL vase: 
Clinkscales v. Wisconsin Granite Co., 
160 N.W. 848, 38 S.D. 205; Ernster 
v. Christianson, 123 N.W. 711, 24 S.D. 
103; Ball v. Dell Rapids, 91 N.W. 
815, 15 S.D. 619; Tennessee Copper 
Co. v. Simpson, 6 Tenn.Civ.A. 536; 
Henry vy. Publix Theatres Corporation, 
(Tex.Civ.App.) 25 S.W.(2d) 695; 
Christiansen y. Los Angeles & S L. R. 
Co,,-291 B. 926, 77 Utah 85; South v. 
Seattle, P. A. & W. Ry. Co., 168 P. 


reasonably 


TRIAL 


be 


896, 99 Wash. 51; Nichols v. Raleigh- 
Wyoming Coal Co., (W.Va.) 163 S.E. 
767; Potts v. Union Traction Co., 
83 S.BE. 918, 75 W.Va. 212. See Glea- 
son v. M. P. Byrne Const. Co., 202 Ill. 
App. 169. See to same effect Martin 
v. North Jersey St. Ry. Co., 80 A. 
477, 81 N.J.Law 562, Ann.Cas.1912D 

; Dirigolano v. Jersey City, H. 
WSt Rye Con TL VACM2 oie 6S INE In 
Kulman vy. Brie R. Co., 47 
A. 497, 65 N.J.Law 241), (2) which 
can fairly or reasonably be drawn 
from the testimony adduced by plain- 
tiff (Brager v. Friedenwald, 97 A. 515, 
128 Md. 8; Baltimore City Taxicab Co. 
v. Emanuel, 93 A. 807, 125 Md. 246; 
Baker Vv. Chicago, Be & Qyk. Co.) 39 
SUW.C2d): “Seb mea) Mom Iso) Carney, 
ve Chicago, Ri 1& - P. Ry Col, 28 S..W. 
(2d), 993, 323" Mo. 470>"" Compton v. 
Louis Rich Const. Co., 287 S.W. 474, 
315 Mo. 1068; Vining v. Mo-La Oil 
Co., 278 S.W. 747, 312 Mo. 30; Jordan 
v. East St. Louis Connecting Ry. Co., 
271 S.W. 997, 308 Mo. 31; Gerber v. 
Kansas City, 263 S.W. 432, 304 Mo. 
157; Baker v. Scott County Milling 
Co., (Mo.App.) 43 °S.W.(2d) 441; Ash- 
Grove Lime & Portland Cement Co. v. 
Southern Surety Co., 39 S.W.(2d) 434, 
225 Mo.App. 712; Groebl v. Betz, (Mo. 
Appi) ©3838) S°W.(2d) -289-"5 Phillips, “v. 
Yellow Cab Co., 36 S.W.(2d) 419, 225 
Mo.App. 1172; Van Nort v. Van Nort, 
(Mo.App.) 16 S.W.(2d) 643; Roan v. 
Wells, (Mo.App.) 14 S.W.(2d) 488; 
Cooley v. Davis, 286 S.W. 412, 221 Mo. 
Avp. 748; Moore v. Dawson, 277 S. 
W. 58, 220 Mo.App. 791; Spinnell v. 
Goldberg, 275 S.W. 775, 219 Mo.App. 


471; Sterr v. Wells, (Mo.App.) 273 
S.W. 1092; Reed v. Blue Jay Coal, 
ete, Co.,’ (Mo.App.) 287 Sowi~ 852; 


Johnson v. Farmers, etc., Bank, (Mo. 
App.) 287 S.W. 835; Elstroth v. Kar- 
renbrock, (Mo.App.) 285 S.W. 525; 
Smarr v. Smarr’s Estate, (Mo.App.) 
283 S.W. 461; Peters v. Hooven, .etc., 
Co, (MovApps) 2:82 Siw ids) Larkin 
v. Wells, (Mo.App.) 278 S.W. 1087; 
Redman v. Chicago, ete., R. Co., (Mo. 
App.) - 278 S.W.. 953 Ernster. v. 
Christianson, 1123 IN. Wel TA; ©2478.D: 
103) (3) or from evidence in the case 
considered as an entirety (Brown v. 
Maryland Casualty Co., 55 F.(2d) 159; 
Begert v. Payne, 274 F. 784; Roch- 
ford v. Pennsylvania Co., 174 F. 81, 
98 C.C.A. 105; Brager v. Friedenwald, 
97 A. 515, 128 Md. 8; Baltimore City 
Taxicab Co. v. Emanuel, 93 A. 807, 125 
Md. 246; Heinz v. Baltimore, ete., R. 
Co; 77 A. 980, 118 Md...582; Acker; 
etc., Co. v. McGaw, 68 A. 17, 106 Ma. 
5386; Morton v. St. Louis-San Fran- 
cisco Ry. Co., 20 S.W.(2d) 34, 323 Mo. 
929; Lindsay v. Shaner, 236 S.W. 319, 
291 Mo. 297; Nicholson v. St. Louis- 
San Francisco Ry. Co., (Mo.App.) 51 
S.W.(2d) 217; Brashear v. Missouri 
Power & Light Co., 49 S.W.(2d) 639, 
226 Mo.App. 1160; Gregory v. Jenkins, 
(Mo.App.) 48 S.W.(2d) 877; Garfinkel 
& B. Nugent, etc., Dry Goods Co., (Mo. 
App.) 25 S.W.(2d) 122; Gilstrap v. 
Osteopathic Sanatorium Co., 24 S.W. 
(2d) 249, 224 Mo.App. 798; Hubbard 
v. Badalamenti, (Mo.App.) 6 S.W.(2d) 
983; Gebhauer v. J. Hahn Bakery Co., 
(Mo.App.) 285 S.W. 170; Wrights v. 
Wells, (Mo.App.) 284 S.W. 848; Scott 
v. Kline’s Inc., (Mo.App.) 284 S.W. 
831; ‘Courtois v. American Car & 
Foundry Co., (Mo.App.) 282 S.W. 484; 
Ross v. Hoffman, (Mo.App.) 269 S.W. 
679; Bank of Slater y. Harrington, 
(Mo.App.) 266 S.W. 496; Stubbs v. 
American Press, (Mo.App.) 254 S.W. 
105 [cert quashed 256 S.W. 1049]; 
Tuepker v. Sovereign Camp, W. O. W., 
(Mo.App.) 226 S.W. 1002; Knoche v. 
Pratt, 187 S.W. 578, 194 Mo.App. 300; 
Pratt v. Kistler, 233 P. 600, 72 Mont. 
356; Hoft) v.. Public) Senvice <R: Goi, 
101 A. 404, 90 N.J.Law 386 [rev on 
other grounds 103 A. 209, 91 N.J.Law 
641, 15 A.L.R. 860]; Van Brunt v. 
Wiener, 158 A. 923, 10 N.J.Mise. 298; 


oy 
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drawn, | from the evidence or the facts in evidence! by a 


McKeag v. Portland Elee. Power Co., 
275" PRG, 2s (Or 6147) COOpere we 
North Coast Power Co., 244 P. 625, 
671,.245 P. 317, 117 Or. 384, 652; Col- 
lins v. United Brokers’ Co., 194 P. 458, 
99 Or. 556; Perkosky v. Keystone 
Facing Mills Co., 5 Pa.Dist.&Co. 613; 
Fratus v. United Elee. Rys., (R.-1L.) 
144 A. 769; Jacobs v. United Hlec. 
Rys: Co” CRIS e asd VALN 28'6:8 South 
v. Seattle, etc., R. Co., 168 P. 896, 99 
Wash. 51; Nichols v. Raleigh-Wyo- 
ming Coal Co., (W.Va.) 163 S.E. 767), 
(4) that is to say, not only from his 
own evidence but from the testimony 
introduced by defendant (Kelso v. 
Lincoln Nat. Life Ins. Co., (Mo.App.) 
51 S.W.(2d) 2038; Gray v. Phillips 
Bldg. Co., (Mo.App.) 51 S.W.(2d) 181; 
Tattershall v. Yellow Cab Co., 37 S. 
W.(2d) 659, 225 Mo.App. 611; Haney 
v. Security Ben. Ass’n of Topeka, 
Kan., 34 S.W.(2d) 1046, 225 Mo.App. 
872; King vsSpitcaufsky, 28 S.W.(2d) 
433, 224 Mo.App. 923; Rice v. Kansas 
City, (Mo.App.) 16 S.W.(2d) . 659). 
(5) The court should not, in con- 
sidering the motion, draw conclusive 
inferences from the proof against 
plaintiff in matters which may be sub- 
ject to reasonable explanation or ex- 
clude from consideration an explana- 
tory hypothesis favorable to plaintiff 
and sustained by the evidence. Win- 
ters v. Baltimore & O. R. Co., 177 F. 
44, 100 C.C.A.. 462; Cech v. Mal- 
linckrodt Chemical Co., 20 S.W.(2d) 
509, 323 Mo. 601; Evans v. General 
Explosives Co., 239 S.W, 487, 293 Mo. 
364. (6) Any reasonable doubt as to 
the inferences must be resolved in 
favor of plaintiff. Shinn v. Evans, 
387 App.D.C. 304. 

[b] On plaintiff's motion defend- 
ants are entitled to the benefit of 
every reasonable inference or intend- 
ment to be drawn from the evidence. 
Stottlemyre v. Swearingen, (Mo.App.) 
297 S.W. 1003; Forbes v. Deans, 121 
S.H. 445, 187 N.C. 164; Rochester 
Mach. Tool Works v. Weiss, 84 N.W. 
866, 108 Wis. 545. 

[c] Motions by both parties.—(1) 
In jurisdictions where concurrent mo- 
tions are not waiver of the jury anda 
submission of the case to the court, 
the rule that all reasonable inferences 
must be made in favor of the adverse 
party applies in determining each 
such motion (Old Kentucky Distrib- 
uting Corporation v.’ Morin, 146 A. 403, 
50 R.I. 163); (2) but in those juris- 
dictions holding to the contrary, that 
such mutual motions do withdraw the 
case from the jury, it is held that the 
question of the inferences to be 
drawn from the evidence is deemed 
submitted to the trial court by such 
motions. Oregon Short Line R. Co. v. 
Mountain States Tel., etc., Co., 237 P. 
281, 41 Idaho 4; Davis v. True, 85 
N.Y.S. 848, 89 App.Div. 322. 

[ad] Failure to call witness.—The 
failure of the adverse party to call 
an available witness, although ordi- 
narily supporting an inference of fact 
unfavorable to him, does not amount 
to a legally conclusive confession 
thereof, as against a motion for di- 
rection, Dickinson v. Scruggs, 242 F. 
900, 155 C.C.A. 488. 

[e] Inferences to support plead- 
ing.—E very reasonable inference 
drawn from the allegations is to be 
indulged in order to sustain a plead- 
ing when it is called in question for 
the first time upon a motion for a 
directed verdict. Dodson v. Bend, 242 
Prsalin Las Ore 2 aa: 

1. U.S.—Gunning yv. Cooley, 50 S. 
Ct. 231, 281 U.S. 90, 74 L.Ed. 720 [aff 
58 App.D.C. 304, 30 F.(2d) 467]. 


Ariz.—Fidelity-Phenix EF. Ins. Co. 
v. Garrison, 6 P.(2da) 47. 
Ind.—Balzer v. Warring, 95 N.B. 


257, 176 Ind. 585, 48 L.R.A.N.S. 834. 
Mo.—Holman y. St. Louis-San Fran- 

cisco R. Co., 278 S.W.. 1000, 312 Mo. 

342; Waggoner vy. Hedgepeth, (App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jury,? subject, however, to the rule that the in- 
ferences to which he is entitled must be based upon 
facts and not upon other inferences.* 
are different inferences possible, the court is not 
at liberty to accept any except the one which is 
most favorable to the adverse party* and cannot, un- 
der any circumstances, accept one favorable to the 


movant conelusively.® 


[§ 438] (5) Disputed Evidence; Rebutted Pre- 
sumptions. In view of the rules elsewhere discussed 
as to the circumstances under which the court may 
direct a verdict,® the absence or presence of con- 
flicting testimony in a ease is a controlling consid- 
eration by which courts are governed in directing 
However, the credibility and probative 


verdicts.7 


TRIAL 


Where there 
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mined on a motion to direct,* and the court must 
not assume to decide controverted questions of fact.® 
Further, in view of the rule that the evidence must 
be considered most strongly in favor of the adverse 
party and against the movant,!° the adverse party, 
where the evidence is contradictory or where favor- 
able or unfavorable inferenées can be drawn there- 


from, is entitled to have considered that part of the 


force of conflicting testimony should not be deter- 


279 S.W. 433. 

Neb.—Harrahill y. Bell, 178 N.W. 
622, 104 Neb. 777. 

N.J.—Littman y. Slack, 135 A. 776, 
103 N.J.Law 459; Sefler v. Vander- 
beck, 96 A. 1009, 88 N.J.Law 636; 
Andre v. Mertens, 96 A. 893, 88 N.J. 
Law 626. 

R.I.—Di Benedetto vy. Capone, 148 
A. 184; American La France Fire En- 
gine Co. v. Mixer, 147 A. 624; Bines 
v. United Electric Rys. Co., 133 A. 
624; Dart v. Rhode Island Hospital 
PULUSty On tak Anu eid, 25 ORES U735 
ewe v. Congdon, 105 A. 393, 42 R. 


Tex.—Texas Employers’ Ins. As- 
soc. v. Boecker, (Civ.App.) 53 S.W. 
(2d) 537; Frazier v. Hanlon Gasoline 


Co., (Civ.App.) 29 S.W.(2d) 461. 

And see cases infra note 2. 

2. Ind—Johnson vy. Western In- 
diana Min. Co., (App.) 140 N.E. 559; 
Varney v. National City Bank, (App.) 
139 N.E. 326; Waznitski v. George B. 
Limbert & Co., 118 N.E. 317, 66 Ind. 
App. 382; Parker v. Hickman, (App.) 
111 N.E. 649; Baker v. Bundy, 103 
N.E. 668, 55 Ind.App. 272; Lyons v. 
New Albany, 103 N.E. 20, 54 Ind.App. 
416; Howard v. Indianapolis St. R. 
Co., 64 N.E. 890, 29 Ind.App. 514. 

Mass.—Shea v. American Hide, etc., 
Co., 109 N.E. 158, 221 Mass. 282. 

Miss.—Lowe v. Mobile & O. R. Co., 
116 So. 601, 149 Miss. 889. 

Mo.—King vy. Missouri Pac. R. Co., 
263 S.W. 828; Andres v. Cox, 23 S.W. 
(2d) 1066, 223 Mo.App. 1139; Stewart 
v. St. Louis-San Francisco Ry. Co., 
(App.) 262 S.W. 440; Steffens v. Fish- 
er, 143 S.W. 1101, 161 Mo.App. 386; 
Pitthan v. Schaithman, 106 S.W. 103, 
127 Mo.App. 29. 

W.Va.—Diotiollavi v. United Poca- 
hontas Coal Co., 122 S.E. 161, 95 W.Va. 


692. 
3. Brown v. Maryland Casualty 
CO Opes Ged) loos 


[a] Mere conclusion of witness.— 
Although the adverse party is enti- 
tled to every inference that can fairly 
be drawn from the evidence in his 
favor, he is not entitled to a mere 
conclusion that a witness may draw, 
when the facts stated show that the 
conclusion is without any reason. 
McCreery v. United Rys. Co., 120 S.W. 
24, 221 Mo. 18; Padgett v. Scullin-Gal- 
lager Iron & Steel Co., 140 S.W. 943, 
160 Mo.App. 544. ; 

Direction where surmise or specu- 
lation only to oppose motion see in- 
fra § 447. 

4 Balzer v. Warring, 95 N.E. 257, 
176 Ind. 585, 48 L.R.A.N.S. 834; State 
ex rel. City of St. Charles v. Haid, 28 
S.W.(2d) 97, 325 Mo. 107 [den quash- 
allof£ opvil eS: W.(20). 750]; )Rauv- 
Robertson, (Mo.) 260 S.W. 751; Paul- 
ey v.. Business Men’s Assur. Co. of 
America, 261 S.W. 340, 217 Mo.App. 
302. 

Possibility of diverse inferences or 
conclusions as preventing direction of 
verdict see infra § 447. 

5. McQuillan v. Eekerson, 144 N. 
W. 510, 178 Mich. 281; Cech v. Mal- 
linckrodt Chemical Co., 20 S,W.(2d) 
509, 323 Mo, 601. 


[a] On ambiguous answer of wit- 
ness to a material question, the court 
cannot draw the inference most fa- 
vorable to defendant. Cech v. Mal- 
linckrodt Chemical Co., 20 S.W.(2d) 
509, 323 Mo. 601. 

6 See infra §§ 442, 445, 448. 

7. Pennsylvania, etc., R. Co. v. 
Gatta, 85 A. 921, 27 Del. 56, 47 L.R.A. 
N.S. 932. 

8. Gravette v. Turner, 81 So. 476, 
77 Fla. 311; Anderson vy. Southern 
Cotton Oil Co., 74 So. 975, 73 Fla. 432, 
L.R.A.1917E 715; Gunn v. Jackson- 
ville, 64 So. 435, 67 Fla. 40. And see 
supra §§ 436, 437. 

9. Zylaev.) Chicago,cCity, RaiCo:;, 
158 IllApp. 401; Chapman v. Nash, 
89 A. 117, 121 Md. 608. 


10. See supra § 434. 
11. Campbell v. Chicago, etce., R. 
Co., 90 N.E. 1106, 243 Ill. 620; Har- 


rahill v. Bell, 178 N.W. 622, 104 Neb. 
777; Kamp v. Warren-Lamb Lumber 
Co., 168 _N.W. 169, 40 S.D. 519; Har- 


ris v. Saunders, 182 P. 949, 108 Wash. 
195. 
12. Balsewicez v. Chicago, ete., R. 


Co., 88 N.E. 734, 240 Ill. 238 [rev on 
other grounds 144 TIll.App. 219]; 
Pluym v. Illinois Cent. R. Co., 220 
Ill.App. 554; Zyla v. Chicago City R. 
Co., 158 Ill.App. 401; Wildman Mfg. 
Co. v. Davenport Hosiery Mills, 249 S. 
W. 984, 147 Tenn. 551; Bass v. Rub- 
lee, 57 A. 965, 76 Vt. 395; Lindsey v. 
Bluefield Produce, etc.,’ Co., 112° S. 
EP SEO OLA, Viale 182 

13. U.S.—Shadoan v. Cincipnati, 
CLES COn cai), Looe akon G. OA soe be 

Cal.—Smellie vy. Southern Pac. Co., 
299 Pi 52951212), Cal. 540. 

Ill.—American Art Works v. Chi- 
cago Picture Frame Works, 106 N.E. 
440, 264 Ill. 610 [aff 184 Ill.App. 502]; 
Ames, etc., Co. v. Stachurski, 34 N.H. 
848, 145 Ill, 192; Craig v. Chicago 
Coach, etc., Co., 172 Ill.App. 564; Chi- 
cago, ete., R.. Co. v, Seevers, 122 Ill. 
App. 558. 
- Mo.—Schultz v. Upshaw, (App.) 237 
S.W. 829; Hague v. Threadgill, 
(App.) 236 S.W. 895; Scobey v. Allen 
Cooperage Co., 236 S.W. 686, 210 Mo. 
App. 301; Link v. Atlantic Coast Line 
R. Co., (Anp.) 2383 S.W. 834. 


Tex: —Gulf, C. &.S: EF. Ry? '‘Cot.v. 
Tarver, Steele & Co., (Civ.App.) 295 
S.W. 320; Burroughs v. Smith, (Civ. 


App.) 294 S.W. 948, 950 [cit Cyc]. 

See Servel v. Corbett, 290 P. 200, 
49 Idaho 536 (contradictory or im- 
peaching testimony cannot be con- 
sidered by trial court in ruling on 
motion for directed verdict); Lee v. 
Donnelly, 113 A. 542, 95 Vt. 121 (hold- 
ing that evidence of contrary tenden- 
cy to that favorable to the adverse 
party is of no avail). . 

See also, cases infra this note; 
infra notes 14-16. 

[a] On defendant’s motion (1) all 
disputed facts are to be decided and 
all conflicts resolved in favor of 
plaintiff. Chesapeake & O. Ry. Co. v. 
Martin, 283 U.S. 209, 51 S.Ct. 453, 75 
L.Ed. 983 [rev 143 S.E. 629, 154 Va. 1, 
and 152 S.E. 335, 154 Wa. 1]; Denver 
City Tramway Co. y. Wright, 107 P. 
1074, 47 Colo. 366; Stiles y. Annabel, 


and 


evidence most favorable to his motion.*? 
sufficiency of the adverse party’s testimony to pre- 
vent a direction is to be determined by excluding ali 
modifying or countervailing testimony;!? and such 
evidence, produced by the maker of the motion and 
favorable to his ease, is to be eliminated for the 
purpose of decision of the motion.?% 


Hence the 


More fully 


246 N.Y.S. 524, 138 Misc. 811; Rosen- 
kranz v.. Saberski, 83 N.Y.S. 257, 40 
Mise. 650; Tennessee Copper Co. v. 
Simpson, 6 Tenn.Civ.App. 5386. (2) 
The question as to the sufficiency of 
plaintiff’s testimony and of his right 
to have the case submitted to the jury 
is not affected by the strength of the 
opposing proof (Porter v. Greenbrier 
Quarry Co., 155 A. 428, 161 Md. 34; 
Ladies Benev. Soc. v. Magnolia Cem- 
etery Co., (Tex.Civ.App.) 268 S.W. 198 
[aff (Commn.App.) 288 S.W. 812]), 
(3) and it is immaterial to the de- 
termination how strong defendant’s 
testimony may be (Sorenson v. Quak- 
er City Poster Advertising Co., 130 A. 
432, 284 Pa. 209; Thatcher vy. Pierce, 
120 At 302, 281 Pay 16%: 1) (4) =ito as 
the court’s duty to eliminate from 
consideration all facts and inferenc- 
es in conflict with the evidence fa- 
vorable to plaintiff, leaving for con- 
sideration only that evidence and 
such inferences and conclusions as 
might reasonably be drawn therefrom 
(Jenkins, ete., Co. v. Alpena Portland 
Cement Co., 247 W...6441, 77 ©.C.A. 625; 
Wyckoff v. Chicago City R. Co.,. 85 
N.H. 237, 234 Ill. 613 [aff 136 Ill.App. 
342]; Gibson v. Fidelity, etc., Co., 83 
N.E. 539, 232 Ill. 49; McKenzie Fur- 
nace Co, v. Mallers, 83 N.B. 451, 231 
Ill. 561; Severinghaus Printing Co. v. 
Thompson, 241 Ill.App. 35; Cleary v. 
Illinois Cent. R. Co., 226 Ill.App. 350; 
Craig v. Chicago Coach, etc., Co., 172 
Tll.App. 564; Illinois Cent. R. Co. v. 
McCollum, 122 Ill.App. 531; Chicago, 
ele, R. Coicv. Condon; 2121 “hlizApp 
440; Kessler v. City of Indianapolis, 
157 N.E. 547, 199 Ind. 420, 53 A.L.R. 1: 
Gwinn v. Hobbs, 118 N.E. 155, 72 Ind. 
App. 439; Consolidation Coal Co. v. 
Spencer, 197 S.W. 1069, 177 Ky. 626; 
Goins v. North Jellico Coal Co., 131 S. 
W. 28, 140 Ky. 323; J. I. Case Thresh- 
ing Mach. Co. v. Sanford, 97 S.W. 805, 
30 Ky.L. 188; Vanarsdell v. Louis- 
ville; Jete. ik sConr6d, Saws [Sb8,mo Geer. 
L. 1666; Gray v. Columbia Terminals 
Co., (Mo.) 52 S.W.(2d) 809; Gray ‘v. 
City of Hannibal, (Mo.) 29 S.W.(2da) 
710; Gorman v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 28 S.W.(3d) 
1023, 325 Mo. 326; Dixon v. Frazier- 
Davis Const. Co., 298 S.W.. 827, 318 


Mo. 50; Peak v. Taubman, 158 S.W. 
656, 251 Mo. 390; English v. Sahlen- 
der, (Mo.App.) 47 S.W.(2d) 150: 


Sanders v. Owens, (Mo.App.) 47 S.W. 
(2a) 132; Jackson v. Missouri Pac. 
Ry. Co., (Mo.App.) 42 S.W.(2d) 932; 
Haney v. Security Ben. Ass’n of To- 
peka, Kan., 34 S.W.(2d) 1046, 225 Mo. 


App. 872; Weston v. American Nat. 
Assur. Co., (Mo.App.) 32 S.W.(2a) 
789; Gilstrap v. Osteopathic Sana- 


torium Co., 24 S.W.(2d) 249, 224 Mo. 


App. 798; Houghtaling v. Banfield, 
(Mo.App.) 8 S.W.(2d) 1023; Lauf v. 
Wiegersen, (Mo.App.) 297 S.W. 79: 


|Helton v. Hawkins, 290 S.W. 91, 221 


Mo.App. 93; Fishell v. Ameriean 
Press, (Mo.App.) 253 S.W. 508: Thom- 
assen v. West St. Louis Water & Light 
Co.,-(App.) 251 S.W. 450 [aff in part 
and rev in part 278 S.W. 979, 312 Mo. 
150]; Van Hemelen vy. Eads, (Mo, 
App.) 244 S.W. 942; Schultz v. Up- 
shaw, (Mo.App.) 237 S.W. 829; Link 
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stated, the rule is that, where the evidence is con- 
flicting and the court is asked for or on its own 
motion considers the direction of a verdict, all facts 
and.inferences against or in conflict with the evi- 
dence against which the action is to be taken must 


v. Atlantic Coast Line R. Co., (Mo. 
App.) 233 S.W. 834; Elliott v. United 
Rys.) (Col tof (Ste Wows, 2145 S.W 234) 
201 Mo.App. 662; Harris v. Metro- 
politan Sty. Co. ise S.W.. L067, Ls 
Mo.App. 336; Fassbinder v. Missouri 
104 S.W. 1154, 126 Mo. 
Dirigolano v. Jersey City, 
ete., St. R. Co., 76 N.J.Law 505, 71 A. 
257; McAtee v. Branning Mfg. Co., 82 
S.E. 857, 166 N.C. 448; Johnson v. 
Seaboard Air Line Ry. Co., 79 S.E. 
690, 1638 N.C. 431, Ann.Cas.1915A 598; 
Lloyd v. General Tire & Rubber Co., 
156 N.B. 531, 24 OhioApp. 62; Ginner, 
ete., Pub. Co. v. N. S. Sherman Ma- 
chine, etc., Works, 220 P. 650, 93 Okl. 
221; Bouknight v. State Highway De- 
partment, 154 S.E. 95, 157 S.C. 154; 
Caughman y. State Highway Dept., 
151 S.H. 107, 154 S.C. 43; Leitner v. 
Columbia Ry., etc., Co., 143 S.E. 273, 
145 S.C. 489; Templeton v. Charles- 
ton7& Wi. C. Ry. Co., 108 SE 363, 117 
S.C. 44; Jones v. Jones, (Tex.Civ. 
App.) 41 S.W.(2d) 496; Ladies’ Benev. 
Soc. of Beaumont v. Magnolia Ceme- 
tery Co., (Tex.Civ.App.) 268 S.W. 198 
[aff (Commn.App.) 288 S.W. 812]; 
Diotiollavi v. United Pocahontas Coal 
Co., 122 S.H. 161, 95 W.Va. 692; Estep 
v. Price, 115 S.B—861, 93 W.Va. 81. 
See Gleason vy. M. P. Byrne Const. 
@o., 202) TMA pp! 169); 165) > ands this 
is alike true whether the motion is 
one made at the close of plaintiff's 
case or at the close of the whole case 
‘(Jenkins, ete., Co. v. Alpena Port- 
land Cement Co., 147 F. 641, 77 C.C.A. 
625). (6) For the purposes of the 
motion, if there is a conflict as to 
the facts, the statements of plain- 
tiff must be considered the true ac- 
count thereof (Birmingham Rolling 
Mill Co. vy. Rockhold, 42 So. 96, 143 
Ala. 115; Louisville & N. R. Co. v. 
Chambers, 178 S.W. 1041, 165 Ky. 703, 
Ann.Cas. 1917B 471; Louisville & N. 
R. Co. vy. Weldon, 177 S.W. 459, 165 
Ky. 654; Gaines & Sea v. R. J. Reyn- 
olds ,Tobaceo Co., 174 SW. 482, 1638 
Ky. 716; Chesapeake & O. Ry. Co. v. 
Ford, 166 S.W. 605, 158 Ky. 800; Lou- 
isville Gelatine Works v. Minton, 139 
S.W. 1087, 144. Ky. 834; J. I. Case 
Threshing Mach. Co. v. Mattingly, 
134 S.W. 1131, 142 Ky. 581; Brogdon 
v. Northwestern R. Co. of South Car- 
Olina, 189 S.E. 459; 141 S.C. 288), (7) 
and defendant’s statements are 
deemed to be false (Clark v. Atchison, 
ete., Bridge Co., 24 S.W.(2d) 148, 324 
Mo. 544; Lindsay v. Shaner, 236 S.W. 
319, 291 Mo. 297; Crecelius v. Chica- 
207M Sc st. bi Ry. Co., 205 Sav. Lot, 
274 Mo. 671; Williams v. Kansas City 
Southern Ry. 'Co., 165 S.W. 788, 257 
Mo. 87, 52 L.R.A.N.S. 448; Fritz v. 
St. Louis, I. M. & S. Ry. Co., 148 S.W. 
74, 243 Mo. 62; Neagle v. City of Edi- 
na, (Mo.App.) 53 S.W.(2d) 1077; 
Gregory v. Jenkins, (Mo.App.) 43_ 5S. 
W.(2d) 877; Crowley v. St. Louis-San 
Francisco Ry. Co., (Mo.App.) 18 S.W. 
(2d) 541; Webster v. International 
Shoe Co., (Mo.App.) 18 S.W.(2d) 1381; 
Powell v. Schofield, 15 S.W.(2d) 876, 
223 Mo.App. 1041; Simmons v. Kro- 
ger Grocery & Baking Co., (App.) 6 
S.W.(2da) 1023 [quashed 18 S.W.(2d) 
478, 323 Mo. 9]; Hayward v. People’s 
Motorbus Co. of St. Louis, (Mo.App.) 
1 S.W.(2d) 252; Seewald v. Gentry, 
286 S.W. 445, 220 Mo.App. 367; Wair 
v. American Car & Foundry Co., (Mo. 
App.) 285 S.W. 155; Wrights v. Wells, 
(Mo.App.) 284 S.W. 848; Peters v. 
Lusk, 206 S.W. 250, 200 Mo.App. 372; 
Barton v. Louisville & N. R. Co., (Mo. 
App.) 196 S.W. 879; Dawson v. Chi- 
caro, Bi & @: R.'Co., 1938 Siw. 43) 197 
Mo.App. 169; Nehring v. Charles M. 
Monroe Stationery Co., (Mo.App.) 191 
S.w. 1054; Marshall v. United Rys. 


=! 
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Cor Of Sty, Louis, a ee App.) 184 S.W. 
159% [rey °209' S.-W... 9344s UP ration vs. 
Roman, 245 P. 5238, "76 Mont. 105), (8) 
or as being waived or withdrawn 
(Chinn y. Chicago, ete., R. Co., (Mo. 
App.) 75 S.W. 375). (9) No purport- 
ed facts presented by defendant’s eyvi- 
dence which do not tend to support 
plaintiff’s case or corroborate his evi- 
dence can be considered (Arizona 
Power Co. v. Hayes, 209 P. 280, 24 
Ariz. 322; Cohen v. Henry Siegel Co., 
107 N.B- 912; 220 Mass. 2155. Cain v. 
Southern Massachusetts Telephone 
Co., 107 N.E. 380, 219 Mass. 504; Clark 
v. Atchison & Eastern Bridge Co., 
24 S.W.(2d) 143, 824 Mo. 544; Lydon 
v. Atlas Linen & Towel Service 
Co., (Mo.App.) 53 S.W.(2d) 38; Mat- 
tingly v. Broderick, 36 S.W.(2d) 415, 
225 Mo.App. 877; Hall v. St. Louis- 
San Francisco Ry. Co., 28 S.W.(2d) 
687, 224 Mo.App. 431; Jones vy. Gillioz, 
(Mo.Amnp.) 9 S.W.(2d) 89 [quashal 
den 23 S.W.(2d) 112]. See Proven- 
zano y. Illinois Cent. R. Co., 263 Ill. 
App. 530 [holding, on the propriety of 
granting defendant’s motion at the 
close of plaintiff's case, that the trial 
court may not consider testimony 
permitted, as a matter of convenience 
to defendant, to be introduced by him 
before plaintiff finished his ease]; 
Major v. Adtna Life Ins. Co., (Mo. 
App.) 260 S.W. 758 [holding that de- 
fendant’s exhibit admitted during 
plaintiff's case may not be consid- 
ered]), (10) and so defendant’s de- 
nials cannot be considered (Newson 
v. Hawley, 270 P. 364, 205 Cal. 188; 
Balsewicz v. Chicago, B. & Q. Ry. Co., 
88 N.H. 734, 240 Ill. 238 [rev 144 Ill. 
App. 219]. 

[b] On plaintiff's motion, defend- 
ant’s testimony alone is to be consid- 
ered. Cox v. Cooper, (Tex.Civ.App.) 
11 S.W.(2d) 601. 

[c] Motion by both parties.—In 
jurisdictions holding that concurrent 
motions by both parties withdraw the 
case from the jury and submit it to 
the court, the uncontradicted testi- 
mony of the unsuccessful party must, 
however, be considered as part of the 
statement of facts before the court 
when it rules upon the motions. 
Barkemeyer Grain, ete., Co. v. Han- 
nant, 213 P. 208, 66 Mont.. 120. 

14. First Nat. Bank v. Spiers, 265 
P. 137, 130 Okl. 60; Newell v. Mus- 
grove, 264 P. 156, 129 Okl. 207; Pierce 
Oil Corporation v. Tipton, 229 P. 299, 
100 Okl. 243; Hastman Nat. Bank v. 
Hertzler, 229 P. 249, 100 OKI. 182; 
Pierce Oil ‘Corp. -v. “Puckett, 226 Pi 
864, 99 Okl. 228; Amorita Milling Co. 
v. Miller, 225 P. 918, 99 Okl. 90; Bris- 
tow v. Leaird, 223 P. 683, 98 Okl. 55; 
Midland Valley R. Co. v. Gibson, 221 
P, 100, 94 Okl. 193; Marland Refining 
Co. v. Duffy, 220 P. 846, 94 Okl. 16, 
85 A.LR. 52; Kramer v. Nichols- 
Chandler Home Bldg., etc., Co., 220 
P. 338, 938 Okl. 227; Messman v. Wilt, 
217 P. 412, 91 Okl. 240; Right Way 
Cleaners v. Knappenberger, 217 P. 
399, 90 Okl. 277; Mounds First Nat. 
Banktwe) Cox 200, Ie 288, 1Sey.Old en 
Sharum vy. Sharum, 200 P. 176, 82 Okl. 
266; Danciger v. Isaacs, 200 P. 164, 
82 Okl. 263; Ferris v. Holiman, 190 
P, 409, 78 Okl. 251; Kelley v. Ham- 
ilton, 189) P35, 78 "OK, 179) Alva 
Roller Mills v. Simmons, 185 P. 76, 
74 Okl. 314; Shields v. Smith, 151 P. 
207, 50 Okl. 548; Supreme Tribe of 
Ben’ Hur v. Owens, 151 P. 198, 50 Okl. 
629; Rock Island Coal Mining Co. v. 
Davis, 144 P. 600, 44 Okl. 412; Dun- 
can Cotton @il Co, vi ‘Cox 139) PL 270, 
Al OKI Geese ol. LuOUlse GuChmEvOOmnve 
Posten, 124 P. 2, 31 Okl. 821; Moore 
v. Iowa City First Nat. Bank, 121 P. 
626, 30 Okl. 623; Chicago, etc., R. Co. 
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be eliminated entirely from consideration and totally 
disregarded,'* and only such evidence is left for 
consideration as is favorable to the party against 
whom such motion is direected.1® 
rule to be applicable, however, there must be con- 


In order for the 


Va McCulley, 120) Pe 2795030) Ok maiioes 
Solts v. Southwestern Cotton Oil Co., 
U5) Pe Ce 28 TORT 6m ooper mye 
Flesner, 103 P. 1016, 24 Okl. 47, 23 
L.R.A.N.S. 1180, 20 Ann.Cas. 29; Har- 
ris v. Missouri, etc. Ro ConGhosme. 
MOS) ad Olle 341, 24 L,R.A.N.S. 858; 
Baker v. Nichols, ete; (CO;, (bob aL OOe 
10 Okl. 685. See Jones v. Citizens’ 
State Bank, 135 P. 373, 39 Okl. 393 
(holding that such a motion elimi- 
nates from consideration all the ad- 
verse evidence which the jury would 
have been at liberty to disregard). 

[a] Basis for rule.—The rule stat- 
ed in the text rests upon the right of 
the parties in a law action to have a 
jury weigh conflicting evidence, judge 
the credibility of witnesses, and the 
weight to be given their testimony. 
Amorita Milling Co. vy. Miller, 225 P 
DESO Olas 0: 

15. Jll.—Shannon vy. Nightingale, 
151° N.E. 573, 321 Ill. 168; American 
Art Works v. Chicago Picture Frame 
Works, 106 N.E. 440, 264 Ill. 610 [aff 
184 I1l.App. 502]; St. Clair Nat. Bank 
v. Monaghan, 256 Ill.App. 471; Chi- 
cago Smelting & Refining Corpora- 
tion v. Sullivan, 246 Ill.App. 538; 
Craig v. Chicago Coach, etc., Co., 172 
Ill.App. 564; Zyla v. Chicago City R. 
Co., 158: Ill.App. 401; Chicago, ’ ete, 
R. Co. v. Condon, 121 Ill.App. 440. 

Ind.—Estes v. Anderson Oil Co., 176 
N.E. 560, 93 Ind.App. 365; Lorber v. 
People’s Motor Coach Co., 164 N.E. 
859, 89 Ind.App. 139; Matthews Vv. 
New York, C. & St. Te Co., (App.) 
161 N.E. 653; National Union Fire! 
Ins. Co. v. Minas Furniture Co., 158 
N.E. 248, 86 Ind.App. 358; Johnson: 
v. Western Indiana Min. Co., 140 N.E. 
559, 81 Ind.App. 79; Varney v. Na- 
tional City Bank, 139 N.E. 326, 80 
Ind.App. 598; Smith y. Cleveland, etce., 
Re Cos) 117 N. BE. 524, 67 Ind App. 3945 
Waznitski v. George B. Limbart & 
Cou Ls Nes Siig 6G pindsAppera ser 
Parker v. Hickman, 111 N.E. 649, 61 
Ind.App. 152; Sullivan vy. Indianapo- 
lis, ete., R. Co., 103, N.E. 860, 55 Ind: 
App. 407; Baker v. Bundy, 103 N.E. 
668, 55 Ind.App. 272; Lyons v. New 
papADN, 103 N.E. 20, 54 Ind.App. 416. 

Mo.—Curry v. Federal Life Ins. Co., 
287 S.W. 1053, 221 Mo.App. 626. 

Okl.—First Nat. Bank vy. Spiers, 
265 P. 1387, 130 Okl. 60; Newell v. 
Musgrove, 264 P. 156, 129 Okl. 207; 
Midland Valley R. Co. v. Neeley, 246 
P. 859, 114 OkKl. 277; Pierce Oil Corp. 
Vv. Tipton, 229 P. 299, 100 Okl. 243; 
Hastman Nat. Bank v. Hertzler, 229 
P. 249, 100 Okl. 182; Pierce Oil Corp. 
v. Puckett, 226 P. "364, 99 Okl. 228; 
Amorita Milling Co. v. Miller, 225 P. 
918, 99 Okl. 90; Bristow v. Leaird, 
223 P. 633, 98 Okl. 55; Atchison, etc., 
R. Co. v. Lyons, 216 P. 897, 95 Okl. 
20; Midland Valley R. Co. v. Gibson, 
221 BP. 100, 94 Okl. 193; Marland Re- 
fining Co. v. Duffy, 220 P. 846, 94 Okl. 
16, 35 A.L.R. 52; Kramer y. Nichols- 
Chandler Home Bldg., ete., Co., 220 
P. 338, 938 Okl. 227; Messman vy. Wilt, 
217 RP. 412, 91 Okl. 240; Right Way 
Cleaners v. ‘Knappenberger, 217 P. 
399, 90 Okl. 277;° Mounds First Nat.’ 
Bank) va'Gox,) 200 "Pe 238) Ss) Okiuers 
Sharum y. Sharum, 200 P. 176, 82 Okl. 
266; Danciger v. Isaacs, 200 P. 164, 
82 Okl. 263; Smith v. Rockett, 192 P. 
691, 79 Okl. 244; Ferris v. Holiman, 
190 B., 4095 278" OKI. (2513) > Kekey- va 
Hamilton, 189 P. 535, 78 Okl. LG: 
Alva Roller Mills Ve Simmons, sous 
76, 74 Okl. 314; Buckeye Engine Co. 
v. Cherokee, 153 P. 1166, 54 Ol]. 509; 
Supreme Tribe of Ben Hur v. Owens, 
VSL Pr 198) 50 (OKI 629) “Shieldsliv: 
Smith, 151 P. 207, 50 Okl. 548; Rock 
Island Coal Mining Co. v. Davis, 144 


For later cases, developments and changes in the law see Annotations, same title and section number, 


is 
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flicting evidence.t* Moreover, the rule does not re- 
quire that, in addition to throwing.out the testimony 
of adverse witnesses as untrue, the court shall fur- 
ther assume that, if they had told the truth, they 
would have testified in favor of the party against 
whom the motion is-levelled.17 Since contradicting 
testimony favorable to the movant cannot be con- 
sidered upon the motion,'® a fortiori, it would be 
incompatible with the required assumption of the 
truth of the adverse party’s testimony’® to give con- 
tradicting and impeaching proof conclusive weight.”° 

Contradictions within adverse party’s evidence. 
The principles stated above are not limited to con- 
flicts between the evidence for the movant and that 
for the adverse party; if there is a conflict in the 
evidence introduced by the latter, either as_be- 
tween several of the witnesses or within the testi- 
mony of one of them, such conflict is ordinarily not 
to be considered in passing on the motion,?* but 
that version of the evidence most favorable to him 
is to be accepted, disregarding the less favorable ;?? 
the rule has been held applicable to inconsistencies 
in the testimony of the party himself.?* However, 
where, upon the whole evidence for such party, the 
evidence or testimony supporting his case is over- 
thrown by that of his own witnesses in such num- 
ber and weight as completely to discredit the favor- 
able evidence, the rule is otherwise, and the court 
may no longer accept the favorable evidence as true 
in opposition to the motion.?* 


P. 600, 44 Okl. 412; Duncan Cotton 
Oil Co. v. Cox, 139 P. 270, 41 Okl. 633; 
St. Louis, etc., R. Co. v. Posten, 124 
P. 2, 31 Okl. 821; Moore v. Iowa City 
First Nat. Bank, 121 P. 626, 30 Okl. 
623; Chicago, etc., R. Co. v. McCulley, 
2022s 2279) (30 KOKA IT 847 Salts: y, 
Southwestern Cotton Oil Co., 115 P. 
776, 28 Okl. 776; Cooper v. Flesner, 
103 P. 1016, 24 Okl. 47, 23 L.R.A.N.S. 
1180, 20 Ann.Cas. 29; Harris v. Mis- 


210 Ala. 286. 


136, 178 Pa. 601. 
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220°. 68) 135) C.C.A. 1636." - 
Ala.—New Morgan County Bldg., 
etc., Assoc. v. Plemmons, 


Ill.— Callahan v. Illinois Cent. R. 
Co., 190 TIll.App. 569. 

Mo.—Chenoweth v. Sutherland, 124 
S.W. 1055, 141 Mo.App. 272. 

Pa.—Platz v. McKean Tp., 
See Susko v. Har- 
leigh-Brookwood Coal Co., 
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Conflict between testimony and presumption.?* 
In any case, of course, a presumption arising in 
favor of the adverse party must be considered in 
passing on a motion at any time before the intro- 
duction of any rebuttal in evidence.?® Furthermore, 
in jurisdictions where a presumption is regarded 
as evidence, capable of outweighing, in some cases, 
affirmative evidence to the contrary,?* where there 
is, on the one hand, the evidence offered by the mov- 
ing party, and, on the other, a showing of the facts 
and circumstances of the case and a presumption 
supporting the adverse party, but disputed by some 
of the moving party’s direct testimony, the evidence 
produced by the latter and favorable to his case be- 
ing eliminated for the purpose of decision of the 
motion,?® the presumption, although contradicted 
by the movant’s direct testimony, which is other- 
wise undisputed, remains operative and is to be taken 
as true in favor of the adverse party, in passing 
upon the motion,?® However, where presumptions 
generally or the particular presumptions involved 
are held to have only the effect of making a prima 
facie case and establishing the burden of overcom- 
ing them upon the opponent, if direct evidence is 
offered in rebuttal which is undisputed, clear, and 
convincing, it is held to dispose effectually of the 
presumption so that it is no longer available for con- 
sideration in passing upon a motion to direct against 
the party in whose favor the presumption arose;?° 
although even as to such presumptions, if the rebut- 


Ed. 941]; peactee: v. Columbia Ry., 
ete., Co., S.E. 273, 145 S.C. 489; 
Ashe v. Repeat Ry. Co., 89 S.E. 482, 
104 S.C. 414. See Kunz v. Boston 
Store of Chicago, 215 Ill.App. 125 
(holding that a signed statement by 
plaintiff, prior to trial, different from, 
and more favorable to, defendant than 
his testimony on the trial could not 
be weighed or considered in support 
of defendant’s motion to direct). ° 


98 So. 12, 


36 A. 


SOMA LEGS 
24. 


souri, etc., R. Co., 103 P. 758, 24 Okl. 
341, 24 L.R.A.N.S. 858. 

Tex.—Burroughs v. Smith, -(Civ. 
App.) 294 S.W. 948, 950 [cit Cyc]. 

16. Amorita Milling Co. v. Miller, 
225 P. 918, 99 Okl. 90. See Chapman 
v. Nash, 89 A. 117, 121 Md. 608 (hold- 
ing that, in addition to the adverse 
party’s évidence, the court will con- 
sider other facts appearing in the 
evidence, which have been proved, 
and are not contradicted or denied 
by such party). 

[a] Thus, on defendant’s motion, 
the court may consider such of de- 
fendant’s evidence as is credible and 
not at variance with that for plain- 
tiff. Schley v. Susquehanna & N. Y. 
R. Co., 76 A. 207, 227 Pa. 494, 136 Am. 
S.R. 906, 19 Ann.Cas. 1019. 

[b] Consideration as against 
vague or unsatisfactory evidence.— 
Where the adverse party’s evidence 
is vague and unsatisfactory, mov- 
ant’s evidence can be ccnsidered in 
determining its right to a directed 
verdict, although ordinarily only the 
adverse party’s evidence can be con- 
sidered. Flack v. Atchison, T. & S. 
F. Ry. Co., (Mo.) 224 S.W. 415 [cert 
den 41 S.Ct. 449, 256 U.S. 690, 65 L. 
Ed. 1173]. 

17a.) Ronan py.w Jie G.» Lurnbull Co.,; 
181 A: 788% 99 ‘Vt. °280. 

[a] Reason for rule.—To make 
such an assumption would be to sub- 
stitute conjecture for proof. Ronan 
v. J. G. Turnbull Co., 131° A. 788, 99 
Vt. 280. 

See supra text and notes 12-18. 

19. See supra § 4386. 

20. Porter v. Greenbrier Quarry 
Co., 155 A. 428, 161 Md. 34. 

21. U.S.—Minneapolis, etc., R. Co. 
v. Galvin, 54 F.(2d) 202 [cert den 52 
§.Ct. 407, 285 U.S. 551, 76 L.Ed. 941]; 
Cincinnati, R, Co., 


Shadoan v. etc., 


244 Pa. 339 (recognizing rule). 
S.C.—Bouknight v. State Highway 
Dept ealo4ees Hen 9550 UberS:C;, oi54s 
Caughman v. State Highway Dept., 
Lots. BD. 10% 1 1549S.Ci48 ss Driggzers 
v. Atlantie Coast Line R. Co., 148 S.E. 
889).5. 152), ASIC. 164) [rev ...on,)other 
grounds 49 S.Ct. 490,279 U.S. 787, 73 


L.Ed. 957]; Leitner v. Columbia R., 
ete; 1 Co. 143) ‘SiB.o27/3,..145) SS. Cn 489. 
22. Corbin v. Kansas City, Cc. C. & 


St, J. Ry. Co., (Mo.App.) 41 §.W.(2a) 


[a] Rule qualified.—However, al- 
though the rule is generally true, 
where the conflict is between ambigu- 
ous general statements favoring the 
adverse party and explanatory state- 
ments less favorable to him and more 
favorable to movant, it has been held 
that the specific facts testified to in 
explanation govern in considering the 
motion. Steinberg v. Builders’ Lum- 
ber & Wrecking Co., 212 N.W. 960, 
238 Mich. 181. 

[b] Hostile witness.—It has been 
held that, on the motion, the adverse 
party is not bound by the unfavor- 
able testimony of a witness, even 
though that witness be one that he 
himself produces, and contradiction 
by such witness of the other testi- 
mony is not conclusive, for such a 
rule would place the parties at the 
mercy of designing witnesses. Har- 
ris v. Saunders, 182 P. 949, 108 Wash. 
195. Compare Beard v. J. B. Colt 
Co., 94 So. 189, 18 Ala.App. 648 (where 
issue was joined on a plea interposed 
in bar to an action, and defendant’s 
testimony, as a witness for plaintiff, 
sustained the plea uncontroverted by 
other evidence, defendant was enti- 
tled to the general charge). 

23. Minneapolis, St. P. & S. S. M. 
Ry. Co. v. Galvin, 54 F.(2d) 202 peert 
den 52 S.Ct. 407, 285 U.S. 551, 76 L. 


Susko v. Harleigh-Brookwood 
Coal Co., 90 A. 716, 244 Pa. 339. 

[a] Admissions.—(1) Mistaken 
admissions against interest (Lynch v. 
Laclede Gaslight Co., (Mo. App.) 223 
S.W. 111) (2) or admissions in depo- 
sitions (Corbin v. Kansas City, C. C. 
& St. J. Ry. Co., (Mo.App.) 41 S.W. 
(2d) 832) by the adverse party are 
not conclusive against him in the con- 
sideration and determination of the 
motion. 

25. Probative force of presump- 
tions in general see Evidence § 88. 

26. Stevens v. Tampa Elec. Co., 88 
So. 308, 81 Fla. 512; Johnson v. Mar- 
shall, 241 Ill.App. 80; Halterman vy. 
Hansard, 22 OhioCir.Ct.N.S. 443; Cato 
v. Atlantic & @ A. L. Ry.Coe, 162 S.E. 
239, 164 S.C. 123 [cert den 52 S.Ct. 
200, 284 U.S. 684, 76 L.Ed. 577]. See 
Crucible Steel Forge Co. -v. Moir, 219 
F. 151 (holding that a presumption 
is available to raise the evidence of- 
fered above mere conjecture and is 
to be considered in passing on the 


motion). 

27. See Evidence § 25 text and 
note 54. 

28. See supra text and notes 12-18, 


29. Cal.—Smellie v. Southern Pac, 
Coy 299 1. 529) 212 Gal. 540% 

D.C.—Kohner v. Capital Traction 
Co., 22 App.D.C. 181, 62 L.R.A, 875. 

Ill.—Kennedy v. Modern Woodmen 
of America, 90 N.H. 1084, 243 Ill. 560, 
28 L.R.A.N.S. 181. 

Or.—Doherty v. Hacelweed Core 7 
P. 432, 175 P. 849, 90 Or. 5. 

Pa.—-Shaug hnessy v Vv. Diane Gen- 
eral of Railroads, 118 A. 390, 274 Pa. 
413, 23 A.U.R. 1211. 

30. U.S._—Burkett v. New York 
Life Ins. Co., 56 F.(2d) 105; New 
York lite mins, Coy vs Weaver, tye de 
(2d) 680; Ewert v. Beck, 235 F, 513; 
149 C.C.A. 59; Herman H. Hettler 
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tal evidence is not so clear and convincing as to 
overthrow the presumption or withdraw the ques- 
tion from the jury, the contrary is true.*!* Similar 
rules have been applied where the party in whose 
behalf the presumption existed did not rely on it 
but undertook unsuccessfully to prove a case with- 


out reference to the presumption.** 
Direction—(1) When 


[§ 439] e. Propriety of 
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eral. It is clear that there are times when it is prop- 
er for the court to direct a verdict.** 
is no issue of fact to be determined by the jury*+ 
and the only questions presented by, or to be deter- 
mined upon, the evidence are questions of law,*® 
and as a matter of law, upon established facts, a ver- 


Where there 


dict in one way only could be established,*?® or where 


Verdict May or Should Be Directed—(a) In Gen- 


Lumber Co. v. Olds, 221 F. 612, 137 
C.C.A. 336. But see Standard Trust 
Co. v. Commercial Nat. Bank, 240 F. 
SOS dboe Cr CLAM229 (dictum.tosthe 
effect that, where plaintiff's evidence 
warranted a presumption authorizing 
recovery, defendant's evidence con- 
tradicting the presumption does not 
entitle defendant to a directed ver- 
dict, but merely raises an issue for 
the jury, the case as made being one 
in which the presumption was con- 
tradicted by the averments of the an- 
swer but not by evidence). 
Ala.—Walker v. Stephens, 127 So. 
668, 221 Ala. 18. 
Fla.—Stevens v. Tampa Elec. Co., 
88 So. 303, 81 Fla. 512. 
Ga.—Bason v. Joy Floral’ Co., 136 
S.E. 352, 34 Ga.App. 501. 
Ind.—Engle v. Director General of 
Railroads, 133 N.E. 138, 78 Ind.App. 
547. 


Miss.—Mobile, ete., R. Co. v. Gulf 
States Lumber Co., 92 So. 2385. 
N.Y.—Prentiss “Tool, etce., Co. v 


Schirmer, 32 N.E. 849, 136 N.Y. 305, 
32 Am.S.R. 737. 

Okl.—-McCullough | v. 
226) Pa boo, 99, Ok). 262. 

Vt.—Spaulding v. Mutual L. Ins. 
Cops LOS mA 22, 94:4) ts 42. > But see 
Stewart v. Barre & Montpelier Trac- 
tion & Power Co., 111 A. 526, 94 Vt. 
398 (holding that the doctrine of res 
ipsa loquitur, arising in favor of 
plaintiff, was available for consider- 
ation as against a motion to direct, 
although plaintiff alleged specific 
matter of negligence and although 
defendant introduced direct evidence 
to explain the mishap and overcome 
the effect of such doctrine). 

31. Walker v. Stephens, 127 So. 
668, 221 Ala. 18; BHisinger v. E. J. 
Murphy Co., 48 App.D.C. 476. 
Iver v. Schwartz, 145 A. 101, 50 RI. 
68 (stating that, where plaintiff re- 
lied wholly on a presumption, defend- 
ant’s testimony, if wholly reasonable 
and consistent, in rebuttal of such 
presumption, might have entitled him 
to a directed verdict, but holding that 
it did not where it was inconsistent 
to some extent). 

32. Wirthlin v. Mutual Life Ins. 
Co., 56 F.(2d) 137. 
'U.S.—Marande v. Texas, 
R. Co., 22 S.Ct. 340, 184 U.S. 


Harshman, 


etc., 
173, 46 


bd. 487; (Patton ve Texas Re Co. 
DTISiOte 275. 179 UsS., 68; 4 uses 
361; McCarthy v. New York, etc. R. 


Co., 240 F. 602, 153 C.C.A. 406. 

Alaska.—Begenish vy. Gates, 2 Alas- 
ka 511. 

D.C.-—Scott v. District of Columbia, 
27 App.D.C. 413. 

Ind.T.—Brunson wv. Southwestern 
Dey. Co., 104 S.W. 593, 7 Ind.T. 209. 

Iowa.—Ankeney v. Brenton, 238 N. 
Ae eels ‘ 

Mo.—Wolff v. Campbell, 19 S.W. 
622, 110 Mo. 114. 

“Wrrors for misdirection of a ver- 
dict are comparatively rare, and in 
cases where they do occur, the error 
is quite as often on the side of not 
directing a verdict as it is on the side 
of directing a verdict.” Thoe v. Chi- 
cago, ete,, Re Co., 195 NOW. *407, 411, 
181 Wis. 456, 29 A.L.R. 1280. 

34. U.S.—Robertson v. Edelhoff, 10 
S.Ct. 186, 132 U.S. 614, 33 L.Ed. 477; 
Macon County v. Shores, 97 U.S. 272, 
24 L.Ed. 889. 

2 eine v. Stewart, 27 App.D.C, 
570. 


See Mc- 


Ga.—Prince v. Wood, 97 S.E. 457, 
23 Ga.App. 56; Caldwell v. Duplex 
Printing Press Co:, 85 S.E. 934, 16 
Ga.App. 608; Mizell Live Stock Co. 
v. Smith, 81 S.E. 904, 14 Ga.App. 593. 


Ill.— Crawford v. Chicago Union 
Traction Co., 1387 Ill.App. 163. See 
Desplaines Safety Deposit Co. v. 


Bour, 192 Tll.App. 569. 
Ind.T.—Taylor v. Southerland, 104 
S.W. 874, 7 Ind.T. 666, 
Mass.—Salem v. Batchelder, 166 N. 
EK. 628, 267 Mass. 381; Zielmann v. 
Copelof, 122 N.E. 552, 232 Mass. 393. 
Mo.—Harris v. Millikan, 208 S.W. 
633, 200 Mo.App. 599. 
Neb.—Downey v. Coykendall, 130 
N.W.. 983, 89 Neb. 21. 
N.Y.—Lawson v. Lawson, 67 N.Y.S. 
856, 56 App.Div. 535. 
Ohio.—Giddens v. Cleveland Ry. 
Co., 174 N.E. 22, 37 OhioApp. 8. 
Pa.—Webb v. Mears, 45 Pa. 222. 
R.1.—Guarantee Food Co. v. Burke, 
113 A. 789, 43 R.I. 535 [rearg den 114 
A. 401). 


Tex.—Houston v. Holmes, (Civ. 
App)! 262) Siw. 849; Rich*v. Eason, 
(Civ.App.) 214 S.W. 581; Childress 


v. Crow, (Civ.App.) 185 S.W. 414. 

35. U.S.—Anderson County Com- 
m’rs v. Beal, 5 S.Ct. 433, 113 U.S. 227, 
28 L.Hd. 966. 

Ala.—Jordan v.. Clarke County 
raake Bureau Gin Co., (App.) 141 So. 
oO . 

Cal.—Southern Pac. Land Co. v. 
Dickerson,) 204) P. 576,188 Cal. 113; 
Jacobson v. Northwestern Pac. R. Co., 
166 P. 3, 175 Cal. 468. 

Colo.—Colorado Springs, ete., R. Co. 
v. Reese, 169 P. 572, 69 Colo. 1. 

Conn.—Sedita vy. Steinberg, 134 A. 
243, 105 Conn. 1, 49 A.L.R. 154; Par- 
ae v. Meeks, 114 A. 123, 96 Conn. 
LOE 

Tll.—Marshall v. John Grosse 
Clothing Co., 56 N.E. 807, 184 Ill. 421, 
75 Am.S.R. 181 faff 83 Ill App. 338]; 
Mitchell vy. Louisville & N. R. Co., 
194 Ill.Apw. 77; Byerly v. Jones, 184 
Tll.App. 314; Crawford v. Chicago 


Union Traction Co., 137 Jll.App. 163; 


Blah v. West Chicago St. R. Co., 100 
PADD oo. 


Kan.—Wilson v. Gonder, 247 P. 631, 
121 Kan. 469; Ketchum v. Wilcox, 48 
P. 446, 5 Kan.App. 881 


Mass.—Gaston v. 
307, 208 Mass. 265; 
12 Allen 544, 

Minn.—Webber v. Axtell, 124 N.W. 
453, 110 Minn. 52. 

Mont.—Gunder v. Huggans, 233 P. 
901, 71 Mont. 449; Moore v. Critten- 
den, 204 P. 1085, 1086, 62 Mont. 309 
[cit Cyc]; Michener v. Fransham, 74 
P. 448, 29 Mont. 240. 

Neb.—Lee v. Hildebrand, 230 N.W. 
673, 119 Neb. 717; Omaha School Dist. 
v. McDonald, 94 N.W. 829, 97 N.W. 
584, 68 Neb. 610. 

N.J.—Schotland v. Hirsch, 
21, 9 N.J.Misc. 600. 

N.Y.—Cowenhoven v. Ball, 23 N.E. 
470, 118 N.Y. 231; Williams v. Guile, 
22. N.B. 107 117 (N.Y. 343; 6) DARGA, 
366; Finlayson v. Wiman, 32 N.Y.S. 
347, 84 Hun 357. See Lockwood v. 
Bartlett, 29 N.E. 257, 130 N.Y. 3840 
(so holding where the question in- 
volved was treated by the parties as 
one of law). d 

Ohio.—Cincinnati Gas, ete, Co. v. 
Archdeacon, 88 N.E. 125, 80 OhioSt. 


ois 
Kales 


Gordon, 94 N.E. 
Pratt v. Langdon, 


155 A. 


Okl.—Morris Mfg. Co. v. 


there is no room for doubt as to what facts are,** 


Stamping Co., 239 P. 564, 111 Okl. 286. 

Or.—Coffin v. Hutchinson, 30 P. 424, 
22 Or. 554. 

S.C.—Rice v. Bamberg, 46 S.E. 1009, 
68 S.C. 184. 

S.D.—Longley v. Daly, 46 N.W. 247, 
LESaD 216 
ra uaes Antonio v. Lane, 32 Tex. 

Vt.—St. Johnsbury v. Thompson, 9 
As 571; 59aVE. 3.005 7595 Am Ravioile 

26. Froling v. Howard, 131 A. 308, 
125 Me. 507. - 

37. Gunning v. Cooley, 50 S.Ct. 
231, 281 U.S. 90, 74 L.Ed. 720 [aff 58 
App.D.C. 304, 30 F.(2d) 467]; Peo- 
ple’s Sav. Bank v. Bates, 7 S.Ct. 679, 
120)°U.S..556,.30 Li Hd. 754s .U. a Sa we 
Bue Mone 61 App.D.C. 115, 58 F.(2d) 

[a] Testimony merely giving rise 
to surmise, speculation, or suspicion 
is insufficient to require or justify 
a denial of the motion, and where the 
evidence for the adverse party is of 
that character only, direction is prop- 
er and refusal improper. Chicago, M. 
& St. PB. Ry. .Co. ives Coogan, 46S:Ct 
564, 271 U.S. 472, 70 L.Ed. 1041 [rev 
on other grounds 200 N.W. 477, 160 
Minn. 411]; Brownlee v. Mutual Ben. 
Health, .ete., Assoc. 29:0. (2d) > 715 
Davlin vy. Henry Ford & Son, 20 F. 
(2d) 317; Railway Postal Clerks Nat. 
Assoc. v.. Scott, 155° EB. 92, 83" CxesAe 
652; Green v, Jennings, 222 P. 1039, 
26 Ariz. 132; Perera v. Panama-Pa- 
cific International Exposition Co., 175 
P. 454, 179 Cal. 63; Pacetti v. Row- 
linski, 150 S.BK. 910, 169 Ga. 602; Park 


Circuit & Realty Co. v. Ringo’s 
Guardian, 46 S.W.(2d) 106, 242 Ky. 
255; O. M. Seitz Co. v. Bank of Mur- 


ray, 263 S.W. 685, 204 Ky. 115; F. S. 
Royster Guano Co. v. State, 100 A. 
104, 130 Md. 170; Morris v. Brickley, 
1 Harr.&G. (Md.) 107; Hillyer v. 
Dickinson, 28 N.E. 905, 154 Mass. 502; 
Mero v. Michigan Cent. R. Co., 146 N. 
W. 284, 180 Mich. 1; Fuller v. Ann 
Arbor R. Co., 104 N.W. 414, 141 Mich. 
66; Joslin v. Chicago, ete., R. Co., 3 
S.W.(2d) 352, 319 Mo. 250; Osborn 
v. Wabash R. Co., 166 S.W. 1118, 179 
Mo.App. 245; Fink v. Kansas City 
Southern Ry. Co., 143 S.W. 568, 161 
Mo.App. 314; MeIntyre v. Northern 
Pac. R..Co., 180 “Po 971, 66" Monts:4a5 
Childers v. Hubbell, 110 P. 1051, 15 
N.M. 450; Clancy v. New York, etc., 
R. Co., 94° N.B. 867, 201 Ney. 235° 
Laidlaw v. Sage, 52 N.E. 679, 158 N. 
Y.. 78, 44 LRA. 216; - Linkhauf vw 
Lombard, 33 N.E. 472, 187 N.Y. 417, 
33) Am. S.R. 5743) 20 VL RAG Foe eras 
vath v. Baylis, 99 N.Y.S. 9738, 113 App. 
Div. 666 [aff 85 N.B. 1107, 192 N.Y. 
559]; Scherer v. Schlaberg, 122 N.W. 
1000, 18 N.D. 421, 24 L.R.A.N.S. 520; 
Gerwe v. Consolidated Fireworks Co., 
12 OhioCir.Ct. 420, 5 OhioCir.Dec. 616; 
Kansas” City, M. & ©: Ry.) Coo oye 
Bishop, 282 P. 1091, 140 OkI. “277; 
Bube v. Weatherly Borough, 25 Pa. 
Super. 88; Callison vy. Charleston, ete., 
R. Co., 90 S.E. 260, 106 S.C. 123; Joske 
v. Irvine, 44 S.W. 1059, 91 Tex. 574; 
Waco Drug Co. v. Hensley, (Tex. 
Commn.App.) 34 S.W.(2d) 832 [rev 
(Civ.App.) 18 S.W.(2d). 778]; Garrett 
v. Hunt, (Tex.Commn.App.) 283 S.W. 
489 [rev in part on other grounds 
(Civ.App.) 275 S.W. 96]; Sigmond 
Rothschild Co. v. Moore, (Tex.Civ. 
App.) 22 S.W.(2d) 533; Nordyke v. 
Wright, (Tex.Civ.App.) 11 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘direction is proper,*® if the law and the facts 
disclosed by the evidence warrant it,®® not only 
by statute in some jurisdictions,*® but at com- 
mon law as well.4t Moreover, at times it is not only 


385; Harris v. Missouri-Kansas-Tex- 
as Co., (Téx.Civ.App.) 283 S.W. 
895; Thames v. Clesi, (Tex.Civ.App.) 
208 S.W. 195; Mills v. Mills, (Civ. 
App.) 206 S.W. 100 [rev on other 
grounds (Commn.App.) 228 S.W. 919 
(mod on reh 231 S.W. 697, 111 Tex. 
265)]; Sovereign Camp of Woodmen 
of the World v. McCulloch, (Tex. 
Civ.App.) 192 S.W. 1154; Paschall 
v. Brown, (Civ.App.) 133 S.W. 509 
[rev on other grounds 147 S.W. 
561, 105 Tex. 247]; Dayton Lum- 
ber Co. v. Stockdale, 118 S.W. 805, 54 
Tex.Civ.App. 611; Wills v. Central 
Ice, etc. Co: 88° S WwW. 266, 39) Tex.Civ. 
App. 483; Berry v. Osborn, (Tex.Civ. 
App:) 52) S.W.: 623;- Hyer’ v. Janes- 
Ville; 00 NW. 729, 10l Wis. 3871.) “See 
Richards v. H. K. Mulford Co., 236 F. 


Gita, 0s C.CeA. yo (recopnizing =the 
rule). 
28. See cases supra notes 34-37; 


infra this note; and notes 39-41. 
[a] Direction for defendant (1) 
may or should be given where the 
testimony or evidence fails to es- 
tablish a cause of action or right to 
recover in plaintiff (Wortz v. Ft. 
Smith Biscuit Co., 151 S.W. 691, 105 


Aska cos Stearns Vn eliazenis a Ody Mp: 
339, 45 Colo. 67; Mageon v. Alkire, 92 
P, (20, 41- Colo. 338; Copeland v. 


Southern R. Co., 133 S.H. 271, 35 Ga. 
App. 245; Rosendahl vy. Lemhi Valley 
Bank, 251 P. 293, 43 Idaho 273; Ruehle 
v. Montelius, 158 Ill.App. 280; White- 
sides v. Springfield Colliery Co., 138 


Ill. App. 79; McClaren v. Indianapolis, 
etc., R. Co., 83 Ind. 319; . Alexander 
v. Tennessee, etc., Gold, ete., Min. 
Cor 6.8. T3d;, o> New. 255; Creagh “Vv. 


Equitable L. Assur. Soc., 52 P. 526, 19 
Wash. 108. See Hillhouse v. Jen- 
nings, 38 S.E. 596, 60 S.C. 392 [dictum 
to the same effect]), (2) aS a matter 
of law (Creagh vy. Equitable L. Assur. 
Soc., supra), (3) and hence is legally 
insufficient to fix a liability upon 
(Standard Scale & Supply Co. v. Bal- 
timore Enamel & Novelty Co., 110 A. 
486, 1386 Md. 278, 9 A.L.R. 1502), (4) 
or to justify a verdict against, de- 
fendant (Shapiro v. Philadelphia, 159 
A. 29, 306 Pa. 216); (5) where, upon 
the whole testimony, there is not 
enough evidence to be submitted to 
the jury (Waddell v. A. Guthrie & 
Co., 45 F.(2d) 977; Roots vy. Kilbreth, 
10 OhioDec. (Reprint) 20, 18 Cine.L. 
Bul. 58; Domurat vy. Oregon-Wash- 
ingtoh R. & Navigation Co., 134 P. 
313, 66 Or. 135); (6) where, if all the 
testimony is believed, or none of it 
is believed, or any part of it is be- 
lieved and the balance rejected, de- 
fendant is entitled to a verdict (Jar- 
rell v. Birmingham Waterworks Co., 
60 So. 885, 179 Ala. 503; Thomas v. 
Smoot, 52 So. 1, 2 Ala.App. 407); (7) 
where the complaint is wholly lack- 
ing in merit under the evidence dis- 
closed (Miller v. Farmers’ Bank, etc., 
260 P. 112, 82 Colo. 373); (8) where, 
upon the whole of plaintiff's evidence 
being taken as true, defendant is not 
liable (Haff v. Adams, 59 P. 111, 6 
Ariz. 395; Roberts v. Smith, (Ariz.) 
52 P. 1120), (9) or no actionable 
wrong could be imputed to him 
(Barnes v. Seaboard Air Line R. Co., 
86 So. 433, 80 Fla. 624); (10) where, 
under the most favorable view of the 
evidence that can be taken for plain- 
tiff (Haupt v. Maricopa County, 68 P. 
525, 8 Ariz. 102; Murphy v. Galves- 
ton, etce.,.R. Co.,- (Civ.App:) 96 S.W. 
940 [rev on other grounds 101 S.W. 
439,100 Tex. 490, 9 L.R.A.N.S. 762]), 
(11) there is no testimony or evi- 
dence to sustain plaintiff's claim or a 
verdict against defendant (U. S. v. 
-American Surety Co., 161 F. 149 [rev 
on other grounds 163 F. 228, 89 C.C. 
A. 658]; Patterson v. Alabama Fuel, 
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etc., Co., 69 So. 952, 194 Ala. 278; Kel- 
ley v. Torrington, 71 A. 939, 81 Conn. 


615; State-v. Julian, 93 Ind._ 292; 
Burns v. Smith, (Ind.App.) 64 N.E. 
94; Healey v. Cumberland County 


Power, etc., Co., 134 A. 544, 125 Me. 
519; Morris v. Brickley, 1 Harr.&G. 
(Md.) 107; Armstrong v. Aragon, 79 
P. 291, 13 N.M. 19; Warmeastle v. 
Castner, 34 Pa.Super. 464) (12) to en- 
title plaintiff to a verdict (Livingston 
v. Atlantic Coast Line R. Co., 28 F. 
(2d). "5633-7 Barr’ ve trey 45, Po 2143 
Kan.App. 240), (13) to support the 
theory of fact assumed (Stowers v. 
Dwight Mfg. Co., 80 So. 96, 202 Ala. 
252), (14) to show any legal cause of 
action (Knapp v. Winchester, 11 Vt. 
351), (15) or upon -which. plaintiff 
could recover (Haupt v. Maricopa 
County, 68 P. 525, 8 Ariz. 102; Bass 
v. Ramos, 50 So. 905, 58 Fla. 161, 138 
Am.S.R. 105; Stewart v. Lafayette, 
163, P2847,.55) OK 4115>eMurphy, ov; 
Galveston, etc., R. Co., (Civ.App.) 96 
S.W. 940 [rev on other grounds 101 
Sow.) 439, 100 ‘Tex.” 490,99 1L.R.AIN-S. 
762]) (16) anything (Stewart v. La- 
fayette, supra), (17) or tending to 
prove or support a cause of action 
(Stowers v. Dwight Mfg. Co., 80 So. 
90, 202 Ala. 252; Patterson v. Ala- 
bama Fuel, ete., Co., 69 So. 952, 194 
Ala. 278); (18) where the evidence 
does not conduce or tend to sustain- 
the action (Jenkins v. Mann, 127 So. 
230, 220 Ala. 661; Tobler v. Pioneer 
Min., ete., Co., 52 So, 86, 166 Ala. 482; 
Strong v. Kadlec, 163 Ill.App. 298; 
Peo. v. Equitable L. Ins. Soc., 143 Il. 
App. 496; Illinois Cent. R. Co. v. 
Fowler, 86 So. 460, 128 Miss. 826; 
Perry v. Clarke, 6 Miss. 495; Hoge v. 
Ohio River R. Co., 14 S.E. 152, 35 W. 
Va. 562. See Overall v. Chicago Mo- 
tor \CarvCo. iss MA pps 27'6),, Clo) 
even in the most remote degree (Per- 
ry v. Clarke, supra); (20) or where, 
in any aspect of the case presented 
by the evidence, ‘plaintiff is not en- 
titled to recover (Peavy vy. Dure, 62 
S.E. 47, 131 Ga. 104; State v. Balti- 
more Mfg. Co., 72, A.. 602, 109 Aid. 
404). (21) So, too, the strength of 
an affirmative defense as well as the 
weakness of plaintiff's case in chief 
may render it proper for, or the duty 
of, the court to direct for defendant 
(Spaulding v. New York Mut. L. Ins. 
Co., 109 A. 22, 94 Vt. 42), (22) as, for 
instance, where either plaintiff’s own 
evidence or that of defendant con- 
clusively establishes some affirma- 
tive detense (Priestly v. Provident 
Save OOn elie Uh. 2h.” chapman -vs 
Nash, 89 A. 117, 121 Md. 608: State 
v. Baitimore, etc., R. Co., 58 Md. 482; 
Noble v. Fox, 128 P. 102, 35 Okl. 70, 
43 L.R.A.N.S. 933; Smalley v. Rio 
Grande Western R. Co., 98 P. 311, 34 
Utah 423), (23) or where the answer 
sets up a good defense and it is un- 
equivocally established (Anderson y. 
Continental Ins. Co., 37 S.H. 766, 112 
Ga. 532), 

{b] Direction for plaintiff (1) mav 
or should be given where plaintiff is 
entitled to recover on the whole rec- 


ord (North Pennsylvania R. Co. v. 
Chicago Commercial Bank, 8 S.Ct. 
266, L2shUESe W727, Vet Wd. 2875) IN. 


Jacobi Hardware Co. v. Vietor, 11 F. 
@2da) 30; Atlantic Nat, Bank of Bos- 
ton v. Moore, 241 P. 601, 29 Ariz. 346; 
MeGill v. Dartist, 68 So. 755, 69 Fla. 
587; Maynard v. Lumberman’s Nat. 
Banik, peal PAL bo. tf wea Oas.. 399); C2) 
where the evidence conclusively en- 
titles plaintiff to the verdict (Gentry 
v. Singleton, 63 C.C.A. 231, 128 F. 679 


{aff (Ind.T.) 69 S.W. 898]; Boston 
Northwest Real-lstate Co. v. Benz, 
68 N.W. 602, 66 Minn. 99); (3) where 


the only proper verdict the jury could 
have found would have been for 
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the right but it is the duty of the court to direct 
a verdict,#? and, 
is held that the denial of the motion never furnishes 
ground for objection,*® in a- considerably larger 


although in a few jurisdictions it 


plaintiff for the full amount claimed 
(Tanner v. Cochran, 140 S.E. 524, 37 
Ga.App. 361); (4) where there is no 
evidence which should go to the jury 
to establish the defense (Mageon v. 
Alkire, (Colo.) 92 P. 720), (5) or no 
question of fact raised by. defend- 
ant’s evidence (Johmson vy. State Bank 
of Commerce of Gate, 252 P. 59, 123 
Okl. 127), (6) or ‘created by the evi- 
dence (Grant-Sprague Lumber Co. v- 
First Nat. Bank, 227 P. 104, 100 Okl. 
73; Mason v. Sault, 108 A. 267, 93 Vt. 
412, 18 A.U.R. 1426), (7) either di- 
rectly or by inference which reason- 
able men might draw from the evi- 
dence (Grant-Sprague Lumber Co. v. 
First Nat. Bank, supra) (8) which 
could properly be submitted to the 
jury; or where no defense to plain- 
tiff’s cause of action is shown (Green 
v. Stewart, 23 App.D.C. 570; Spear v. 
Hagegarty, 163 Ill.App. 27; Colvert v. 
Harrington, 112 N.E. 249, 61 Ind.App. 
608; Bose v. Sullivan, 288 P. 614, 87 
Mont. 476; Kavalkovich v. Order of 
Liberty, 75 Pa.Super. 328). 

9. St. Johnsbury v. Thompson, 9 
APS TLS 59 °V te 300,) 59 sAmRo7 Sik 

40. See statutory provisions. 


41. Moore v. Crittenden, 204 P. 
1035, 62 Mont. 309. 
42. U.S.—Dernberger vy. Balti- 


more jete., RsiCo:,, 243) BF. 211 bbe As 
551 [aff 234 F. 405]; Norfolk, ete., 
Traction Co. v. Rephan, 188 F. 276, 
110 C.C.A. 254. 

Ala.—Stowers v. Dwight Mfg. Co., 
807. So:-90;, 0202 sAlas 125257 Dobler iv. 
Pioneer Mining & Mfg. Co., 52 So. 86, 
166 Ala.- 482. 

Colo.—Parker v. Plympton, 273 P. 
1030, 85 Colo. 87; Neal v. Wilson 
County Bank, 263 P. 18, 83 Colo. 118. 

Ill—Davidson vy. Zarger, 181 Ill. 
App. 113. 

Mo.—Gilmore v. Modern Brother- 
hood of America, 171 S.W. 629, 186 
Mo.App. 445. 

Neb.—Hibner v. Westover, 
W. 732, 78 Neb. 161. 

Ohio.—Webb v. Western Reserve 
Bond, ete., Ce., 153 N.BE. 289,115 Ohio 
St. 247, 48 A.U.R. 4176; Cincinnati 
Gas & Electric Co. v. Archdeacon, 88 
N.E. 125, 80 OhioSt. 27, 

Or.—Ewers v. Peard, 197 P. 264, 
100 Or. 197; Treadgold v. Willard, 
160 P. 803, 81 Or. 658. 

$.D.—Jerke v. Delmont State Bank, 
223 N.W. 585, 54 S.D. 446,:72 A.L.R. 
oe on reh 216 N.W. 362, 51 S.D. 
W..Va.—Riley v. Patterson, 81 S.E. 
729, 74 W.Va. 199. 

Wis.—Cawley v.'La Crosse City R. 
Co., 77 N.W. 179, 101 Wis. 145. 

“The right of a party to a directed 
verdict, when proper and timely ap- 
plication therefor is made, imposes 
a duty upon the court to grant such 
application.” Mattoon v. Fremont,, 
EtG Re COu 60 No Win T4062 0LD. 1OGs 

“It is essential to the due adminis- 
tration of justice that the jury should 
reason correctly. It is the unques- 
tioned right of the party to insist 
that this reasoning be exercised, and 
it becomes the duty of the court so to 
supervise the trial as to assure this 
result, Among other things, upon 
occasion, it is its duty to rule as to 
what is or is not rationally possible 
for the jury to do.” Spaulding v. Mu- 
tual Life Ins. Co. of New York, 109 
AY 22,29; 94 Vt. 42. : 

43. Butler v. Hyperion Theater 
Co. 124 “A220, 100 Conn. 551" Cale 
lahan v. Jursek, 124 A. 31, 100 Conn. 
490; Dimon v. Romeo, 121 A. 352, 99 
Conn. 197; Kiely y. Ragali, 106 A. 
502, 98 Conn. 458; Rubin v. Hardin, 
159 S.E. 711, 1738 Ga. 127; Western & 
AcvRay RacvVe Grave lb t Sib 4820" 172 
Ga, 286 [appeal dism 51 S.Ct. 654, 283 


110 N. 


Qa-b 
bo 
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number such a refusal has been held improper, in 
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eases in which there is a duty to direet resting upon 


U.S. 811, 75 L.Ed. 1428]; Eldridge v. 
Forman, 155 S.E. 476, 171 Ga. BOs 
Bolton v. A. C. Kelly '& Sons, 150 s 
BE. 203, 169 Ga. 309; Preston v. Porter 
Fertilizer Co., 150 S.E. 149, 169 Ga. 
288; Shippen Hardwood Lumber Co. 
v. Johnson, 147 S.E, 115, 168 Ga. 112; 
Stanfield v. Dover, 142 S.E. 739, 166 
Ga. 223; Walton v. Sikes, 141 S.E. 
188, 165 Ga, 422; Hattaway v. Dick- 
ens, 137 S.E. 57, 163 Ga. 755; Martin 
VeVIONCC OGRE ee Gel Goo yan O04 
Roberts v. Groover, 131 S.E. 158, 161 
Ga, 414; Citizens’ Bank of Vidalia v. 
Citizens’ & Southern Bank, 127 S.E. 
219, 160 Ga. 109; Cowan v. Bank of 
Rockdale, 125 S.E. 194, 159 Ga. 123; 
Myers v. Wright, 123 S.E. 740, 158 
Ga. 418; McKnight v. Wilson, 122 S. 
BEB. 702, 158 Ga. 158; Ivester v. Mc- 
Nicholas, 122 S.E. 417, LST -Gas ido 
Reed Oil Co. v. Smith, 114 S.B. 56, 154 
Ga. 183 [rev 109 S.H. 171, 27 Ga.App. 
470 and op conformed to (App.) 114 
Simoes pi@entral Bank (&. ~Drust 
Corporation v. Dennis, 113 S.E. 177, 


153 Ga. 793; Basterling v. Cowart, 
99 S.BE. 301, 149 Ga. 161; Bennett v. 
Patten, 95 S.E. 690, 148 Ga. 66; 


Reeves v. Daniel, 85 S.E. 756, 143 Ga. 
569; Cunningham v. Waters, 82 S.E. 
518, 142 Ga. 115; Ford v. Blackshear 
Mfg. Co., 79 S.E. 576, 140 Ga. 670; 
Broadhurst v. Hill, 74 S.E. 422, 137 
Ga. 833; Remington v. Hopson, 72 
S.E. 918, 1387 Ga. 95; Green v. Scurry, 
68 S.BE. 77, 184 Ga. 482; Cureton v. 
Cureton, 65 S.E. 65, 132 Ga. 745; Cen- 
tral of Georgia Ry. Co. v. Mote, 62 S. 
BE. 164, 131 Ga. 166; Kelly v. Strouse, 
43 S.E. 280, 116 Ga. 8723, Owen) v. 
Palmour, 42 (S,;E. 53,145 ‘Ga. 683) 
Avant v. Hartridge, 165 S.E. 924, 45 
Ga.App. 644; Bartlett v. Hartridge, 
165 S.E. 309, 45 Ga.App. 506 [transf 
162 S.H. 525, 174 Ga. 281, foll Avant 
v. Hartridge, 162 S.H. 524, 174 Ga. 
278]; Smith v. Turnipseed, 160 S.E. 
877, 44 Ga.App. 220; Southern Ry: 
Co. v. Atlantic Ice & Coal Co., 149 S. 
BH. 71, 40 Ga.App. 103; Pittman Const. 
Co. v. Ellis, 147 S.E. 420, 39 Ga.App. 
490; Mobley v. Childers, 144 S.B. 140, 
88 Ga.App. 440; Ritchie & Wells v. 
Irvin, 139 S.H. 910, 37: Ga.App. 280; 
Morris-Forrester Oil Co. v. White 
Eagle Oil & Refining Co., 132 S.E. 917, 
35 Ga.App. 200; Phillips v. Anderson, 
128 S.E. 922, 34 Ga.App. 190; Deen v. 
Bishop, 125 S.E. 477, 33 Ga_App. 42; 
Bank of La Grange v. Commercial 
Credit Co., 121 S.E. 142,31 Ga.App. 
529; Deal v. Montgomery, 120 S.E. 
26, "31 Ga.App. 20; Swint v. Seigler, 
118 S.E. 762, 30 Ga. App. 675; Mendel 
v. Converse & Co., 118 S.E. 586, 30 Ga. 
App. 549; Hiller v. Samuel Silvers, 
Inc., 118 S.E. 449, 30 Ga.App, 488; 
Taft v. Lavey, 116 S.B. 866, 29 Ga.App. 
631; Atkinson Novelty Co. Vic nS Ta. 
Prince & Son, 111 S.E. 699, 28 Ga. App. 
497; Tallulah Falls Ry. Co. v. Davis, 
111 S.E. 444, 28 Ga.App. 365; Wilson 
Ve Clark, 106 S.E. 8, 26 Ga.App. 303; 
Willingham v. Benton, 103 S.E. 497, 
25 GaApp. 412; Stephens v. Black. 
well, 102 S.EH. 452, 24 Ga.App. 798; 
Brantley v. Clifton, 101 S.E. 919, 24 
Ga.App. 686; Western Union Tele- 
graph Co. v. "Spencer, 101 S.E. 198, 24 
Ga.App. 471; Davis v. Potts, 100 S.B. 
231, 24 Ga.App. 184; Bishop v. Brant- 
ley, 99 S.H. 224, 23 Ga.App. 663; Burns 
v. City of Atlant a, 96 S.H. 11, 22 Ga. 
App. 381 [aff 97 S.H. 536, 148 Ga. 549]; 
Smith v. Leverett, 96 S.E. 8, 22 Ga. 
App. 289; Goode: y. Powell, 95 S.B. 
138, 22 ‘Ga. App. 239; Rountree Vv. 
Browns 05) S.. stb, b2 Ga.App. 79; 
Dudley v. Isler, 94 S.E. 827, 21 Ga. 
App. 615; National Council Junior 
Order United American Mechanics 
Wen Vien Giesen,)192) Sib. 1022.1:20) Ga 
App. 211; Purity Extract & Tonie Co. 
v. Holmes-Hartsfield Co., 92 S.E. 548, 
20 Ga.App. 105; Muse v. Hall, 90 S.E. 


222, 18 Ga.App. 651; Stewart & Keith 
v. Attaway, 88 S.E. 992, 18 Ga.App. 
158; Pictorial Review Co: v. Poller, 
88 S.E. 909, 18 Ga,App. 74; D. TT. 
Howard & Son y. Cowan, 88 S.E. 695, 
17 Ga.App. 760; Hinson v. Carswell, 
87 S.E. 697, 17 Ga.App. 451; Rodden- 
berry Hardware Co. v. Merritt, 87 5S. 
E. 681, 17 Ga.App. 425; Dundee Wool- 
en Mills v. Edison, 86 S.E. 414, 17 Ga. 
App. 245; Atlantic Coast Line R. Co. 
v. McElmurray, 86'S.E. 48, 16 Ga.App. 
759; Webb v. Crawford, 86 S.E. 45, 16 
ya.App. 758; Central of Georgia Ry. 
Co. v. Daughtry, 85 S.E. 348, 16 Ga. 
App. 361; New Ware Furniture Co. 
v. Reynolds, 84 S.H. 491, 16 Ga.App. 
19; Armour Fertilizer Works v. Abel, 
82 S.E.. 907, 15, Ga.App; 275:6 Scott_ wv. 
Valdosta, M. & W. R. Co., 78 S.H.°784, 
13 Ga.App. 65; Hartman Stock Farm 
Co. v. Henley, 68 S.E. 957, 8 Ga.App. 
255; Roper Wholesale Grocery Co. v. 
Favor, 68 S.H. 883, 8 Ga.App. 178; 
Gate City Fire Ins. Co. v. Thornton, 
63 S.E. 688, 5 Ga.App. 585. See Tay- 
lor v. Felder, 59 S.E. 844, 3 Ga.App. 
296 (so holding but stating further 
that the refusal of a general hypo- 
thetical charge for one party would 
be error). But see Bradbury v. South 
Norwalk, 68 A. 321, 80 Conn. 298 
(where the facts of the case are un- 
disputed, the judgment will be a 
mere conclusion of law upon those 
facts, and a refusal to direct, upon 
proper request, is error); Whitney 
v. Brooklyn First Ecclesiastical Soc., 
5 Conn. 405 (holding it error to refuse 
to direct for plaintiff where the facts 
admitted by the parties at the trial 
clearly established plaintiff’s right to 
recover). 

“The rule rests upon reason. When 
we consider that error in a juridical 
sense must be something which re- 
sults in an injury to him who com- 
plains, it naturally follows that the 
court, in refusing, if he prefers, to 
direct a verdict cannot harm the per- 
son who asks for the direction by 
submitting the case to the tribunal 
which the law in its wisdom has 
made the exclusive judges to deter- 
mine the facts of tne case, to wit, 
the jury.”’ Shippen Hardwood Lum- 
ber Co. v. Johnson, 147 S.E. 115, 117, 
168 Ga. 112. 

44. McCarthy v. New York, efe., 
Rv CO 2400 Men GOA 153 C-C An 406: 
Ketterman v. Dry Fork R. Co., 37 S.E. 
683, 48 W.Va. 606. And see cases in- 
fra this note; § 440 note 54; § 441 
note 69;, § 442 note 97; § 443 note 16. 

[a] Thus refusal (1) has been 
held improper where there was noth- 
ing requiring submission of the case 
to the jury (Larabee Flour Mills Co. 
v. Carignano, 49 F.(2d) 151; Schloss 
Bros. & Co. v. Charles Stern Co., 36 
I’.(2d) 628; Wilson v. Wisner, 282 F. 
38; Taylor v. Southerland, 104 S.W. 
874, 7 Ind.T. 666; Mandoli v. Nation- 
al Council, etce., of Security, 194 P. 
493, 58 Mont. 671; Gardner v. Porter, 
88 P. 121, 45 Wash. 158); (2) where 
the only question presented is one 
of law (Detroit Crude Oil Co. v. Gra- 
ble, 94 F. 73, 36 C.C.A. 94; Byerly v. 
Jones, 184 IllL.App. 314; Pratt v. Lang- 
don, 12 Allen (Mass.) 544); (3) where 
the evidence is legally insufficient to 
support a material issue (Kennedy v. 
Kennedy, 91 A. 759, 124 Ma. 38; Cin- 
cinnati Gas, etce., Go. v. Archdeacon, 
88 N.E. 125, 80 OhioSt. - 27); (4) or 
where even one of the grounds stated 
in, or reasonably to be implied from, 
the motion was good (Casey-Hedges 
Co. v. Oliphant, 228 F. 626, 148 C.C.A. 
158): (5) Refusal of defendant’s mo- 
tion has been so considered where the 
evidence did not tend to prove plain- 
tiff’'s cause of action (Jenkins y. 
Mann, 127 So. 230, 220 Ala. 661; Mont, 
gomery v. Robertson, 82 N.E. 396, 229 


the trial court.*4 
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Ill. 466; Brudin v. Inglis, 80 N.W. 
115, 121 Mich. 410; Illinois Cent, R. 
Co. v. Fowler, 86 So. 460, 123 Miss. 
826; Knight v. Cooper, 14 S.E. 999, 36 
W.Va. 232); (6) where the proofs 
failed to make a case entitling plain- 
tiff to a recovery (Columbus, ete., R. 
Co. v. Wood, 5 So. 468, 86 Ala. 164; 
Sary v. Peoria & Pekin Union Ry. Co., 
248 Ill.App. 417; McKee v. Ohio Val- 
ley Electric Ry. Co., 88 S.E. 616, 78 
W.Va. 131); (7) where there is no 
‘competent evidence in support of 
plaintiff's cause of action to go to 
the jury (Whitney Co. v. Johnson, 14 
ee 24 [cert den 47 S.Ct. 242, 273 

U.S. 784, 71 L.Ed. 864]; Linderman 
Box & Veneer Co. v. Thompson, 127 
Ill.App. 134. See Insurance Co. of 
North America v. Gore, 284 S.W. 1107, 
215 Ky. 487 [holding refusal of de- 
fendant’s motion improper when, aft- 
er plaintiff’s pleading was stricken, 
there was nothing to support a ver- 
dict for him]); (8) where the uncon- 
tradicted and reasonable tendencies 
of the evidence were opposed to the 
elaim of liability (Morgan-Hill Pav- 
ing Co. v..Thomas, 134 So. 480, 223 
Ala. 88; New Orleans, etc., R. Co. v. 
Penton, 100 So. 521, 135. Miss. 571 
[cert den 45 S.Ct. 91, 266 U.S. 605, 69 
L.Ed. 463]; Schimmel v. Meyer, (Tex. 
Civ.App.) 272 S.W. 639); (9) where 
there were no facts upon which rea- 
sonably and legitimately a liability 
could be based (Regan v. Palo, 41 A. 
869, 62 N.J.Law 30); (10) or where 
defendant conclusively proves an af- 
firmative defense (Tennessee Copper 
Co. v. Simpson, 6 Tenn.Civ.App. 536). 
(11) And refusal of plaintiff’s motion 
has been so held where no defense to 
plaintiff's cause of action was shown 
(Bose v. Sullivan, 288 P. 614, 87 Mont. 
476), (12) or where the evidence 
showed that plaintiff was unquestion- 
ably entitled to a verdict (Treadgold 
v. Willard, 160 P. 803, 81 Or. 658). 

[b] Refusing directicn where mo- 
tion is invalid (1) because of de- 
fects in form is never improper.  Son- 
nentheil v. Christian Moerlein Brew- 
ing Co. 75, W350, 217C. © Aeeso 0eirem 
den 76 F. 1006, 21 C.C.A. 390]; Swift 
v. Fue, 47 N.E. 761, 167 Tll. 443 faff 
66 Ill.App. 651]; Variety Mfg. Co. v. 
Mills Novelty Co., 145 Ill.App. 387; 
Chicago, ete., R. Co. v. Brooks, 115 
Ill.App. 5; Bray v. Hickman, 161 N.E. 
612, 263 Mass. 409; Gee v. Sherman, 
293 S.W. 789, 221 Mo.App. 121; Bot- 
toms v. Seaboard, etc., R. Co., 13 S. 
BH. 738, 109 AN.Cy -72);, Gallner ‘v., -Aid= 
justment, etc., Co., 80 Pa.Super. 283; 
Howie v. Bratrud, 86 N.W. 747, 14 S. 
D. 648; Tanderup v. Hansen, 66 N.W. 
10738, 8 S.D. 375; Mattoon v. Fremont, 
etc., RCo, 60 'N.W. 740, 6 S.D. 196: 
Hansen v. Oregon Short Line R. Co., 
188. Ps 852,, Sop Uitah wy Olt Key tiaras 
Weber County, 160 P. 111, 48 Utah 
421; Stoddard v. North Troy, 150 
A. 148, 102 Vt. 462; De Nottbeck v. 
Chapman, 108 A. 338, 93 Vt. 378; Cas- 
tonguay v. Grand Trunk Ry., 100 A. 
908, 91 Vt. 371 [overr French v. Grand 
Trunk: KR. Co.,. 58 AS 225 76 Vit. 44s 
(2) Form and requisites of motion 
see supra § 424. 

{c] Refusal to direct upon motion 
made too soon or too late (1) is ae 
er improper. Columbia R. Co. 
Hawthorne, 12 S.Ct. 591, 144 U.S. 202, 
36 L.Ed. 405; Oliver’s Garage v. 
Lowe, 103 So. 856, 212 Ala. 602; Flo- 
rida Cent. ete., R. Co. v. Seymour, 33 
So. 424, 44 Fla. 557; Gilbert v. Watts- 
De Golyer Co., 48 N.E. 430, 169 Ill. 
129 [aff 66 leon App. 625]; West Chi- 
cago St. R. Co. v. Yund, 48 N.E. 208, 
169 Ill. 47 [aff 68 Ill. App. 609]; Val- 
lette v. Bilinski, 47 N.E. 770, 167 Ill. 
564 [aff 68 Ill.App. 361]; Potter v. 
Chicago, etc., R. Co., 208 Ill.App. 363;. 
Karpowicz v. Monasas, 176 N.H. 497, 
275 Mass. 413; Kwindias v. Knoel, 158 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 439-440] 


Motion by both parties.4> If there is any evidence 
at all sufficient to sustain a verdict for a party, 
the court may, after both parties move, properly 
direct for such party, in those jurisdictions where 
mutual motions waive the jury, if there has been 
no request for submission or like action avoiding 
the waiver,*® and also in those where they do not 
so operate, if there are collateral circumstances 
which, taken in connection with the 


tions, do operate as a waiver.*? 


N.E. 335, 261 Mass. 91; Smith v. 
Westfield First Nat. Bank, 97 Am.D. 
59, 99 Mass. 605; Bradley v. Poole, 93 
Am.D. 144, 98 Mass. 169; Bassett v. 
Porter, 4 Cush. (Mass.) 487; Hood v. 
Mathis, 21 Mo. 308; Huebel v. Bald- 
win, 119 A. 639, 45 R.I. 40; Cranston 
Print Works Co. vy. American Tele- 
phone & Telegraph Co., 110 A. 419, 
430 RIS 88) +-(2): When motion may 
be made see supra § 425. 

Propriety of refusal to direct after 
concurrent motions in jurisdictions 
where they operate as waiver see su- 
pra § 428 text and notes 74-79. 


cove As waiver of jury see supra § 
428. 
46. U.S.—Williams v. Vreeland, 39 


SiC, 4387 250: UES. 9295; 63 Lid 989; 
3 A.L.R. 1038 [aff 244 F. 346, 156 C. 
C.A. 632]; Beuttel v. Magone, 15 S.Ct. 
566, 157 U.S. 154, 39 L.Ed. 654; Bar- 
ringer v. Dinkler Hotels Co., 61 F.(2d) 
82; New York L. Ins. Co. vy. McCrea- 
ry, 60 F.(2d) 355; Detroit Fidelity, 
ete., Co. v..U. S., 59-F.(2d) 565-[cert 
den 53 S.Ct. 84]; Southern Surety Co. 
Vea Midelitys ete:,--Co.,' 50-8. (2d) 16; 
U. S. v. De Armond, 48 F.(2d) 465; 
American Surety Co. v. Republic Cas- 
ualty Co., 42 F.(2d) 807; New York 
Pep ins): Cons. Ollich. i425 C2d) 03995 
Krauss Bros. Lumber Co. v. Mellon, 30 
F.(2d) 901 [conforming to mandate of 
Sup.Ct.'48 S.Ct. 358, 276 U.S. 386, 72 L. 
Ed. 720 (rev 18 F.(2d) 369). judgment 
as to costs am 48 S.Ct. 527, 72 L.Ed. 
1018, and cert den 49 S.Ct. 513, 279 U. 


S. 872, 73 L.Ed. 1008]; Clapper v. 
Gamble, 28 F.(2d) 755; Continental 
Ins: Co. v., Fortner; 25 .(2d). 398; 


Swift & Co. v. Columbia Ry., Gas & 
Electric Co., 17 F.(2d) 46, 51 A.L.R. 
983; American Smelting, etc., Co. v. 
Hyman, 16 F.(2d)39; Thomas-Bonner 
Co. v. Hooven-Owens & Rentschler 
Co., 284 F. 386; Mayes v. U. S. Trust 
Co., 280 F. 25; La Crosse Plow Co. v. 
Pagenstecher, 253 F. 46, 165 C.C.A. 
644 [cert den 39 S.Ct. 11, 248 U.S. 572, 
63 L.Ed. 427]; Melton v. Pensacola 
Bank & Trust Co., 190 F. 126, 111 C. 
C.A. 166; Pensacola State Bank v. 
Merchants’ & Farmers’ Bank, 180 F. 
504; Mead v. Darling, 159 F. 684, 86 
C.C.A. 552; Anderson v. Messenger, 
158 F. 250, 85 C.C.A. 468; McCormick 
v. Waco National City Bank, 142 F. 
132, 73 C.C.A. 280, 6 Ann.Cas. 544; 
Bradley Timber Co. v. White, 121 F. 
779, 58 C.C.A. 55; Merwin v. Magone, 
70 F. 776, 17 C.C.A. 361; Magone v. Or- 
iget, 70 EF. 778, 17 C.C.A. 3638; Chrys- 
tie v. Foster, 61 F. 551. See St. Louis 
Southwestern Ry. Co. v. S. Samuels & 
Co., 211 F. 588, 128 C.C.A. 188 (hold- 
ing direction for plaintiff proper 
where he has made out a prima facie 
case). 

Ark.—Sanderson v. Marconi, 231 S. 
W. 554, 149 Ark. 97. 

Colo.—Parker v. Plympton, 85 Colo. 
87, 273 P. 1030; Catlin v. Moynihan, 
230 P. 1114, 76 Colo. 164; Cascade Au- 
aa v. Petter, 212 P. 823, 72 Colo. 
570. 

D.C.—Wardman Const. Co. v. Flynn, 
60 App.D.C. 357, 54 F.(2d) 831; Splain 
v. B. F. Goodrich Rubber Co., 43 
App: D:C:) 300), 290 “H.. 2755," bemon tv. 
Martin, 55 App.D.C. T8603" Bi (20)) 710); 
Freeman v. Wie es Moses & Sons, be 


Otherwise, as where 
in the former group of jurisdictions mentioned there 
is conduct avoiding the waiver,*® or where, in the 
latter, the mutual motions stand alone with no ae- 
companying circumstances to make out a waiver,*® 


TRIAL 


coneurrent mo- 


App.D.C. 164, 285 F. 898. 

Ind.—Indianapolis Traction, etc., 
Co., v.. Vaughn, 117 N.E. 673, 65 Ind. 
App. 581. 

N.M.—Romero v. Herrera, 228 P. 
604, 30 N.M. 139; De Burg v. Armen- 
ta, 164 P. 838, 22 N.M. 443. 

N.Y.—Westervelt v. Phelps, 171 N. 
W212) 163 No. 96aka Kurtz vy.) Pecks 
21 N.B. 130,113 NuY. 2225" Gregory. v. 
New York, 21 N.E. 119, 113 N.Y. 416, 
38 L.R.A. 854; Baker v. D. Appleton & 
Co., 95 N.Y.S. 125, 107% App.Div» 358 
[aff 80 N.B. 1104, 187 N.Y. 548]; Beach 
v. Supreme Tent K. M. W., 77 N.Y.S. 
770, 74 App.Div. 527 [aff 69. N.H. 281, 
177 N.Y. 100]; Lyman v. Mead, 67 
N.Y.S. 254, 56 Apv.Div. 582; Page v. 
Shainwald, 65 N.Y.S. 174, 52 App.Div. 
349 [rev on other grounds 62 N.E. 
356,11 6.9 IN: Wenr24 6S 6retR. Aus 13s 
OQ? Beirne ev.1 Cary ib 4idN. Yast 830, Ws 
App.Div. 328 [aff 59. N.E. 1127, 165 N. 
Y. 661]; Martin v. Hann, 53 N.Y-.S. 
186, 32 App.Div. 602; McGuire v. Hart- 
ford F..Ins..Co.5.40) N-Y.S.5300,, 7. App: 
Div. 575 [aff 52: N.BH. 1124, 158 NY. 
680]; Tallapoosa Lumber Co. v. Hol- 
bert, 39 N.YeS. 432, 5 App. Div. 559; 
Lagerquist. v.. U. S., ete., Ins. Co.;, 35 
N-Y-S.2488, 89:0 Hun, 2557) Morarty sv 
Hooks B2.N.VaS4 1505 6o4. JEbumy ob60.3 
Ropes v. Arnold, 30 N.Y.S. 997, 81 Hun 
476; German-American Bank v. P. W. 
Scribner Lumber Co., 30 N.Y.S. 740, 
81 Hun 140; Weed v. Philadelphia 
Fire Assoc., 17. N.Y.S. 206, 62 Hun 
6213) Reilly. vi, Lee, .16. NuY.S. 313; 
Whiteman y. Hyland, 16 N.Y.S. 8; 
O’Shaughnessy v. Workingman’s Co- 
operative Assoc., 34 N.Y.S. 170, 13 
Mise. 188; Stirn v. Hoffman House 
Co., 28 N.Y.S. 724, 8 Misc. 246; How- 
land v. Bates, 22 N-Y.S. 557, 3. Mise. 
610; Mitterwallner v. Supreme Lodge 
TG Ge Sas 0 a Nigiegs) OMG wets, 1915, 
N.Y.S. 1090, 109 App.Div. 701: Mehr- 
hof Bros. Brick Mfg. Co. v. Wood, 14 
N.Y.S. 142. 

N.D.—Stanford v. McGill, 72 N.W. 
938, 6 N.D. 536, 38 L,R.A, 760. 

Or.—Olds v. Von der Hellen, 263 P. 
$07, 127 Ore 276, [mod 270 PP. 497, 127 
Or. 276]; Nehalem vy. Nicholson, 259 
P. 900, 122 Or.’ 523; Joseph Milling 
Co. v. Joseph First Bank, 216 P. 560, 
LOO Orpaveo Aves Rn cae. 

S.D.—Lindquist yv. Northwestern 
Port Hurons@o., ul NeW oOo. cic. subs 
298; Yankton F. Ins. Co. v. Fremont, 
ete., R. Co., 64 N.W. 514, 7 S.D. 428. 

Wyo.—Sneider v. Big Horn Milling 
Co., 200 P. 1011, 28 Wyo. 40. See 
Stockgrowers’ State Bank v. Shultz; 
276 P. 532, 40 Wyo. 274 (holding that 
the direction should not be ‘set aside, 
unless clearly against weight of evi- 
dence). 

47. Sovereign Camp, W. O. W., v. 
Beard, 105 S.E. 629, 26 Ga.App. 130; 
Murray v. Brotherhood of American 
Yeomen, 163 N.W. 421, 180 Lowa 626; 
Brattleboro v. Carpenter, 158 A. 73, 
104 Vt. 158; Buckley v. Jennings, 114 
A. 40, 95 Vt. 205; Brightlook Hospi- 
tal Assoc. v.. Garfield, 104 A. 99, 92 
Vt. 330; Lowe v. Vermont Sav. Bank, 
98 A. 1023, 90 Vt. 532. ; 

48. Empire State Cattle Co. v. 
Atehison, wete:, RR. Co...28, “Siet 607, 
2LOD WES, bo Md 88h Lariyle7 By. 


557, 77 C.C.A. 601, and 147 F. 463, 77 


[64 C.J.] 461 


the test is whether the evidence is sufficient to au- 
thorize a verdict for either party upon his own single 
motion, and if it is so, under the ordinary rules 
respecting direction, the court may properly direct 
for the party thus entitled to a verdict.®° 

[§ 440] (b) Where Evidence Opposing Motion 
Insubstantial—aa. In General. In a number of ju- 
risdictions it is held that power of a court to direct 
a verdict does not depend on the absence of all testi- 
mony in opposition to the case in favor of which the 
verdict is directed.° 
or modicum of evidence in opposition to the verdict 
requested is of no significance, in this connection.®? 


Existence of a mere scintilla 


C.C.A. 607]; Stiemke v. Jankovich, 
233 P. 904, 72 Mont. 268; Bank of 
Commerce v. Broyles, 120 P. 670, 16 N. 
M. 414 [rev on other grounds 34 S.Ct. 
730, 284 U.S. 64, 58 L.Ed. 1214]. 

49. Cassity v. First Nat. Bank, 287 
P. 392, 143 Okl. 42; General Acc., etc., 
Assur. Corp. v. Thompson, 223 P. 666, 
101 Okl. 138; Mason v. Sault, 108 A. 
267, 938 Vt. 412, 18 A.L.R. 1426. 

50. Empire State Cattle Co. v. At- 
echison; etc., R. Cot, 28 Sit: 607, 210 
U.S. 1, 52 L.Ed. 931 [aff 147 F. 457, 77 
C.C.A..601, and 147 F. 4638, 77 C.C.A. 
607]; Southern Pac. Co. v. U. S., 222 
F. 46, 1837 C.C.A. 584. And see cases 
supra notes 48, 49. 

51. Murphy v. Cobb, 5 Colo. 281; 
Baldwin v. Shannon, 43 N.J.Law 596; 
In re Tymeson’s Will, 187 N.Y.S. 330, 
114 Mise. 643. 

52. U.S.—Gunning v. Cooley, 50 S. _ 
Ct. 231,281 U:S. -90, 74 L.Ed. 720 [aff 
80 F.(2d) 467, 58 App.D.C. 304]; A. 
B. Small Co. v. Lamborn & Co., 45 S. 
Ct, 3005, 267.0 .Se, 2485 (169 Lead 590s 
McNabb v. Virginian Ry. Co.,.55 F. 
(2a) 1373: Murray Co. v..Harrill, 51 BY 
(2d) 888; Howard v. Louisiana, ete., 
R. Co., 49 F.(2d) 571; South Carolina 
Asparagus Growers’ Assoc. v. South- 
ern R. Co., 46 F.(2d) 452; Waddell v. 
A. Guthrie: & Co.,, 45 °F. (2a). 977; 
W. Woolworth Co. v. Davis, 41 F. 
(2d) 342 [cert den 51 S.Ct. 33, 282 U. 
S. 859, 75 L.Ed. 760]; Kean v. Nation- 
al City Bank, 294 F. 214 [cert den 44 
SCE 17955263) U.S. 729) 63 wd aeons 
Railway Postal Clerks’ Nat. Assoc. 
Var pS COU ol DOs En Oe Oo e CaG a ARmID Oe 
Travellers’ Ins. Co. v. Randolph, 78 
Y.. 754, 24 C.C.A. 305; Mt. Adams, ete., 
Inclined) RR. (Co.., (4- E4638 20 Crean 
596. See Davlin vy. Henry Ford & 
Son, 20 F.(2d) 817 (holding that the 
trial court is not required to submit 
the case to the jury merely because 
some evidence has been introduced 
by the party upon whom lies the 
burden of proof). But see Hickman 
v. Jones, 9 Wall. 197, 19 L.Ed. 551 
(holding that, where there is some 
ev idence, whether weak or strong, fa- 
voring the adverse party, it is im- 
proper to direct a verdict). 

Ark.—Catlett v. St. Louis, ete., R. 
Co., '21 S.W. 1062, 57 Ark. 561, 38 Am. 
S.R. 254. 

Cal.—In re Baldwin’s Estate, 
Peco, elorncatena Ge 

Dak.—Star Wagon Co. v. Matthie- 
sen; 14) NOW. 107,08 Dalkey 233: 

Ill.—Allen v. United States Fidelity 
& Guaranty Co., 109 N.E. 1035, 269 
Ill. 234 [aff 193 Ill.App. 193]; Offutt 
v. World’s Columbian Exposition Co., 
51 N.®. 651, 175 Ill. 472 [rev 73 Ill. 
App. 231]; Simmons v. Chicago, etce., 
Rito. 110) Ti. 340); nright va.Cur= 
rent, 149 Ill.App. 636; Weber v. Illi- 
nois Cent. R. Co., 143 Ill.App. 498; 
Nolan v. Morris, 108 Ill.App. 261; 
Finley v. West Chicago St. R. Co., 90 
Ill.App. 368; Kinnare v. Klein, 88 "Tl. 
App. 304; Boyle v. Illinois Central 
R. Co., 88 Ill.App. 255; Illinois Cen- 
tral R. Co. v. Meyer, 65 Ill.App. 531 
[aff 52 N.E. 848, 177 Ill. 591]; Wood 
Vi pLilinois. Cent.) Ra Co., 623) lA spps 
370. See Snedden v. Illinois Cent. 
R. Co., 234 Ill App. 234; Rost v. Park- 
er Washington Co., 176 Ill. App. 245; 


123 


462 [64 C.J.] 


The court may®* and, 
der the duty to®* direct 
evidence, testimony, 


Carr v.U.oS. Silicay Core 153- nl App: 
511 (all recognizing the rule). 

Ind.—Dunnington v. Syfers, 62 N. 
E. 29, 157 Ind. 458; Meyer v. Manhat- 
tan L. Ins. Co., 43 N.E. 448, 144 Ind. 
439; Sullivan vy. Indianapolis, etc., 
Traction ‘Co. 108° °N:.>-860; 55) ind: 
App. 407. 

Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 615; Meyer v. 
Houck, 52 N.W. 235, 85 Iowa 319. 
But see. Sperry v. Ethridge, 19 N.W. 
657, 63 Iowa 543 (holding that the 
caso is to be taken from the jury 
only when there is an entire absence 


of evidence). 
Male. 52: Pe v9te, 7 


Kan.—Irwin v. 
Giles, 76 Me. 132 


Kan.App. 84. 
Me.—Connor vy. 
Lenox Motor 
478; 


Mass.—Farnham v. 
Car Co., 118 N.E. 874, 229 Mass. 
Rainger v. Boston Mut. L. Assoc., 44 
N.E. 1088,-167 Mass. 109; Hillyer v. 
Dickinson, 28 N.E. 905, 154 Mass. 502; 
Denny v. Williams, 5 Allen 1. 

Mich.—Conely vy. McDonald, 40 
Mich. 150. 

Mo.—Powell v. Missouri 
Co., 76 Mo. 80; Strauss v. 
Chewing Gum Co., 114 S.W. 73, 
Mo.App. 110. 

N.Y.—Laidlaw. v. Sage, 
CHO ab StoNY olay 445 elas 
Hemmens v. Nelson, 
34 N.E. 342, 20 
Linkhauf v. Lombard, 33 N.E. 
137 N.Y. 417,33 Am.S'R. A 
A. 48; Bulger v. Rosa, 24 N.E. 853, 
119 NLY. 459; Dwight v. Germania Toy 
ins) Con’ 8 INCE. 654, 103 N.Y. 93410 57) 
Am.R. 729; Boland v. Industrial Ben. 
Assoe., 26 N-Y.S. 433, 74 Hun 385; 
Cohen v. American Credit Indemnity 
Co., 119 N.Y.S. 700. See Hagan v. 
Sone, 66 N.B. 973, 174 N.Y. 317 (rec- 
ognizing the rule); Schmidt v. Brown, 
30 N.Y.S. 68, 80 Hun 183 (dictum to 
the same effect). 

N.C.—Cable v. Southern R. Co., 29 
Se oUiiLaeN ©. O92. 

Pa.—Pardee v. Orvis, 103 Pa. 451; 
Howard Express Co. v. Wile, 64 Pa. 
201; Marks v. Hartley, 15 Pa.Dist. 
493. 

Porto Rico.—Cirino y. American R. 
Co., 12 Porto Rico Fed. 71; Reyes de 
Lopez v. Suce de Ste. Jeanne, i Porto 
Rico Fed. 647. 

S.D.—Commercial, ete, Bank v. 
Duitsman, 205 N.W. 379, 48 S.D. 534. 

Tex.—Joske v. Irvine, 44 S.W. 1059, 
91 Tex. 574;, Washington v. Missouri, 
ete., R.-Co., 38 S.W. 764, 90 Tex. 314 
[rev on other grounds (Civ.App.) 36 
S.W. 779]. 

W.Va.—Hicks v. New River, etc., 
Consol. Coal Co., 120 S.E. 898, 85 W. 
Va. 17; Ice v. Doddridge County 
Court 37 Si. 75, 70 W.Va, 162 [dis- 
appr Carrico v. Railroad Co., 14 S.E. 
12, 35 W.Va. 389, which held that the 
motion should be denied if there was 
evidence tending in any degree, how- 
ever slight, to prove the adverse 
case]; Ketterman v. Dry Fork R. Co., 
37 S.E. 683, 48 W.Va. 606. See White 
v. L. Hoster Brewing Co., 41 S.E. 180, 
51 W.Va. 259 (recognizing the rule). 

See Bowman v. Eppinger, 44 N.W. 
1000, 1 N.D. 21 (recognizing the rule). 

And see infra § 449. 

“Where the weight on one side is of 
such character as not to incline the 
beam at all, good to help something 
but nothing in itself then 
Me Lunes Count wmay.: Girect sas 
readily ] as if even this scintilla was 
absent.’ Howard Express Co. v. Wile, 
64 Pa. 201, 206. 

“The motion should be sustained 
unless among . [the evidence 
introduced] there is evidence favoring 
such of the ultimate or constitutive 
facts of {the adverse party’s] 
case as have been put in issue to ae 
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upon proper motion, is un- 
a verdict 
or facts are such that only 


52 N.E. 


TRIAL 


where the 


substantial degree. By substantial 
evidence is not meant that which goes 
beyond a mere scintilla of evidence. 
Evidence may go beyond a mere scin- 
tilla, and yet not be substantial. 

. . If the evidence favoring such 
facts Of PTHeEie. 5 [adverse par- 
ty’s] case is such that reasonable men 
may fairly differ as to whether it es- 
tablishes them, then it is substantial. 
If, however, it is such that all rea- 


sonable men must conclude that it 
does not establish them, then it is 
not,” Jenkins, etce., Co. v. Alpena 


Portland Cement Co., 147 F. 641, 643, 
1H MOK OIA Mivnay 

[a] “Some evidence” has been held 
to mean, when used as a test of the 
propriety of granting or refusing the 
motion, “not that there was 
merely a bare Scintilla of evidence, 
but that there was an amount 
of evidence worthy of consideration, 
and an amount of evidence that would 
have entitled the [adverse 
party] to a verdict in his favor if all 
the contradictory and conflicting evi- 
dence should not be considered or 
should not be believed by the jury.” 
Irwin v. Dole, 52 P. 916, 7 Kan.App. 
84. 

[b] Direct positive testimony as 
scintilla.—There is authority holding 
that, although the evidence for the 
adverse party consists of the positive 
testimony of a witness as to a ma- 
terial fact, where the court is satisfied 
from his own manner or the rest of 
the facts in the case that he is either 
mistaken or télling an untruth, such 
testimony may be a mere scintilla and 
insufficient as opposed to a motion 
to direct. Cirino v. American R. Co., 
12 Porto Rico Fed. 71. 

53. See cases infra this note; 
passim infra this section. 

[a] Direction for defendant (1) 
may and should be given when, upon 
the whole evidence, there is no room 
for an inference of ‘liability (Wirthlin 
Vv.) Mutual LL. Imsy Co.; 56° i (2d) 137; 
Burkett v. New York Life Ins. Co., 56 
F.(2d) 105; Rawlings v. Vreeland, 127 
N.E. 786,,76 Ind.App. 209; McCormack 
v. Standard Oil Co., 37 A. 617, 60 N.J. 
Law 243; Flores v. Atchison, etc., R. 
Co., 66 S.W. 709, 24 Tex.Civ.App. 328), 
(2) even though, at the close of plain- 
tiff’s case, such inference would have 
been permissible (McCormack  y. 
Standard Oil Co., supra); (3) where 
no materially different inferences may 
be drawn from the evidence and those 
deducible favor defendant and oppose 
recovery (Farmers’ Nat. Bank v. Mis- 
souri Livesteek Commission Co., 53 
F.(2d) 991; Flannagan v. Provident 
ly, etc., Ins. Co., 22 -#. (2d) 138; Mar- 
tin v. Chicago, etc., R. €o., (Ill) 62 N. 
E. 599 [rev'on other grounds 92 Ill. 
App. 183]; Bjork v. Illinois Cent. R. 
Co., 85 Ill.App. 269; Kent v. Inter- 
state Public Service Co., (Ind.App.) 
168 N.E. 465); (4) when all the in- 
ferences which a jury may justifiably 
draw from the testimony are insuf- 
ficient to support a verdict for plain- 
tiff (Sinclair v. Illinois Cent. R. Co., 
112) SAW. 910) [29° Ky. 828; Day v. 
CUCH OU EUW iO Orem ene AC dea Ole Gir 
528);. (5) where there are no 
facts upon which reasonably and 
legitimately a liability can be based 
(Regan y. Palo, 41 A. 364, 62 N.J.Law 
30); (6) where no two reasonable 
men could differ as to the insufficiency 
of the facets to prove plaintiff's claim 
(Ritz v. Wheeling, 31 S.E. 993, 45 W. 
Va. 262, 43 L.R.A. 148); (7) or where 
plaintiff's strength is so weakened by 
opposing documentary evidence ag to 
leave no real doubt of ‘the strength 


and 


of defendant’s position (Borden v. 
Sandy River, etc., R._R., 88 A. 972, 
111 Me. 272). 

[b] Direction for plaintiff.—(1) If 


| " Mi 


one inference, deduction, or conclusion can be rea- 
sonably and justifiably drawn therefrom by rea- 
sonable men,°’ or only one verdict reasonably ren- 


there is no basis upon which reason- 
able minds can disagree as to the con- 
clusion that defendant is liable (Rich- 
ardson v. Moore, 254 I1lApp. 511; 
Andrew v. Goodale, (N.H.) 161 A. 36; 
Smith v. Richardson Lumber Co., 
(Tex.Civ.App.) 47 S.W. 386, 753), (2) 
or if defendant makes out plaintiff's 
cause of action by evidence which ad- 
mits of no other inference than that 
plaintiff is entitled to recover, it is 
the duty of the court to direct a ver- 


dict for plaintiff (Dilleshaw  v. 
Charleston, ete., R. Co., 67,S.E. 304, 85 
S.C. 2334). : 
54. See cases infra this note; and™ 
beset infra this section. 
[a] Refusal improper.—(1) A re- 


fusal to direct a verdict is, it has been 
held, improper where there is literally 
no room for two conclusions (Mitchell 
v:. Louisville, ete., R. Co., 194 Ill.App. 
77), (2) and all reasonable minds 
must draw the same conclusion (Fow- 


ler v. Hammett, 258 S.W. 392, 162 
Ark. 307; Gallatin Coal, ete., Co. v. 
Jerrells, 135 Ill.App. 637; Cawley v. 


La ‘Crosse City Rs Co; 77 NoWock?9, 
101 Wis. 145), (3) and thus refusal 
to direct for defendant has been held 
improper where there was literally 
no evidence from which any inference 
could be drawn by anyone to sustain 
a verdict for plaintiff (Camirand v. 
De Lude, 264 P. 355, 124 Or. 189), (4) 
or where only one inference could be 
drawn from the evidence, and that in- 
ference was unfavorable to plaintiff 
(International Text Book Co. v. 
Heartt, 136 By 129,69 €.C. A. 12-7)0 (5) 
and a refusal to direct for plaintiff is 
improper where the conclusion sup- 
porting plaintiff's contention is the 
only one that can reasonably be 
drawn from the evidence (Hubbard v. 
Leighton, 106 A. 485, 79 N.H. 190). 


55. U.S.—Brandon vy. Holman, 41 
F.(2d) 586; Andresen v. Kaercher, 38 
F'.(2d) 462; Dernberger v. Baltimore, 
ete. 2 Ra Cont, 2434 B21 iS) CC e Aa 


[aff 234 EF. 405]; Leahy v. Detroit, 
etC., Re C0), 240) Bo 82153 CCl Ae arse 
Norfolk, etc., R. Co. v. Hauser, 211 F. 
567, 128 C.C.A. 167; Atlantic Coast 
Line R. Co. v. Farmer, 176 F. 692, 100 
C.C.A. 244; Chieago Great Western R. 
Co. v. Roddy, 131 F. 712, 65 C.C.A. 470; 
Chicage Great Western R. Co. v. 
Healy, 86 F. 245, 30 C.C.A. 11. 
Cal.—Los Angeles Farming, etc., 
Co. v. ‘Thompson, 49° P: 714; 117° Cal 
594° [afk 21> SiCt289) 180 UlS:, 72.045 
L.Ed. 432]. j 
Colo.—Parker v. Plympton, 
1030, 85 Colo. 87; Neal -v. 
County Bank, 263 P. 18, 83 Colo. 118: 
Ginsberg v. Everett, 223 P. 47, 74 
Colo. 569; Colorado Springs & In- 
terurban Ry. Co. v. Reese, 169 P. 572, 


69 Colo, 1. 
123 A. 435, 


203) ee 
Wilson 


Conn.—Green vy. 
100 Conn. 274. 
Ind.—Engle v. Director General of 
Peon 133 N.E. 138, 78 Ind.App. 
(. 


Kiefer, 215 


Brown, 


Iowa.—Kern v. N.W. 


607. 608, 204 Iowa 490 [cit Cye]. 
Ky.—Bryson v. Raum’s Adm’r, 47 
S.W. (2d) 927, 248 Ky. 121. 


Me.—Williams v. Sweet, 115 A. 895, 
121 Me. 118; Borden v. Sandy River 
GR. Ro R388 A. 59725 11d Wet oe 

Mich.—Boudeman vy. Arnold, 166 IV 
W. 985, 200 Mich, 162, 8 A.L.R. 789. 

Miss.—Great Southern Life Ins. Co. 
v. Campbell, 114 So. 262, 148 Miss. 
173, 56) A.L.R, 681. 

Mont.—Stiemke v. Jankovich, 233 
P. 904, 72 Mont. 263; Gunder vy. Hug- 
gans, 233 P. 901) 71 "Mont. 449, 

Neb. —Morgan’ v. United Ben. Life 
Ins. .Co.,. 241 NW. 7773 Wilcox vv 
Peres County, 97 N.W. 236, 70 Neb. 
ibe 113 Am.S.R. 779; Chesley Vv. 
Rochetora, 98 N.W. 429. 96 N.W. 241, 

4 Neb. (Unoff.) 768; Linton vy. Baker, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dered by the jury,®® or where men of reasonable 
minds must fairly reach the same conclusions from 
the evidence,®? and cannot, reasonably and without 
disregard of the evidence, differ as to the inferences 
and deductions thorefrom, or as to the verdict to 
In such a case a contrary verdict 
would be without evidence, not contrary to its weight, 
and hence it is the court’s right and duty to di- 
Only when the ease is doubtful and different 
conclusions might reasonably be drawn from the evi- 
deny the motion and sub- 
Thus, when the evidence 
is of such an inconclusive character that no rational 
well-constructed mind can reasonably infer or draw 


be rendered.5§ 


rect.°° 


dence should the court 
mit the facts to the jury.®° 


96 N.W. 251, 1 Neb. (Unoff.) 896. 

N.H.—Burnham v. Concord R. Co., 
45 A. 563, 69 N.H. 280; State v. Har- 
rington, 45 A. 404, 69 N.H. 496. 

N.J.—Goodyear Tire & Rubber Co. 
v. Gallagher, 158 A. 428, 108 N.J. 
Law 543; Hedges v. McManus, 159 A. 
87, 10 N.J.Mise. 336. 

Ohio.—Jacob Laub Baking Co. v. 
Middleton, 160 N.E. 629, 118 Ohio St. 
106. 

Okl.—Carr v. Cobble, 232 P. 108, 107 
Okl. 225; Home Ins. Co. v. Akers, 221 
P. 493, 96 Okl. 232. 

S.C.—Harrison v. 
Co., 120 S.B. 848, 127°S.C. 
man University v. Waller, 117 S.H. 
356. 124 S.C. 68, 33 A.L.R. 615; Gobbel 
v. Columbia R., ete, Co., 93 S.E. 137, 
LOG, SIC! 367: 

Tenn.—Tennessee Copper Co. v. 
Simpson, 6 Tenn.Civ.App. 536. 

Tex.—Chaison v. Stark, (Civ.Anpp.) 
29 S.Wic2da). 500 “[rev- on other 
grounds (Commn.App.) 50 S.W.(2da) 


Phoenix Assur. 
205; Fur- 


776]; Reese v. Mayfield Co., (Civ. 
App.) 234 S.W. 245; Rudolph v. Tins- 
ley, (Civ.App.) 143 S.W. 209; Red 


River Nat. Bank v. De Berry. 105 S.W. 
998, 47 Tex.Civ.App. 96; Gilbreath v. 
State, (Civ.Anp.) 82 S.W. 807. 
Spaulding v. Mutual Life Ins. 
Co” fot New “ork, 109 A. -22, 94 Vt. 
42. 

Wis.—Kroger v. Cumberland Fruit 
Package Co., 130 N.W. 513, 145 Wis. 
433, 35 L.R.A.N.S. 473. 

[a] Reasons for rule.—(1) If, 
upon all the evidence in the case, 
only one conclusion or finding can be 
made, it is immaterial whether the 
jury make that conclusion or finding 
by direction of the court or upon their 
own deliberation. Los Angeles Farm- 
ing, ete., Co. v. Thompson, 49 P. 714, 
117 Cal. 594 [aff 21- S.Ct. 289; 180,U.S. 
Wo, 45) 1. id, 4320. (2) “The reason 
is ‘in the principle that prevention is 
better than cure.’ Williams) v. 
Sweet, 115 A. 895, 896, 121 Me. 118. 


56. Coffman v. Hartman, 199 P. 
480, 70 Colo. 231; Bernardo v. Hoff- 
pen 145 A. 884, 109 Conn. 158; Gray 


Mossman, 99 "A. 1062, 91 Conn. 43 0; 
eerinids v. Nevin, 57. S.E. 918, 1 Ga. 
App. 209; Kroger vy. Cumberland 
Fruit Package Co., 130 N.W. 513, 145 
Wis. 433, 35 L.R.A.N.S. 473. See An- 
derson v. Southern Cotton Oil Co., 74 
So. 975, 73 Fila, 482, U.R.A.1917H 715 
(if, upon the whole evidence, there is 
a legal predicate for a verdict for one 
party only, a verdict for such party 
may be directed). 

57. Ackerman v. Pere Marquette 
R. Co., 108 N.E. 144, 58 Ind.App. 212; 
Kelly v. Wehn, 196 N.W. 703, 111 Neb. 
446; Bender v. Kingman, 90 N.W. 
886, 64 Neb. 766; Esmond v. Seeley, 
onl N.Y.S. 36, 28 App. Div. 292, 301; Oil 
Fields, etc., R. Co.’ v. Treese Cotton 
Co., 187 P. 201, 78 Okl. 25. 

58. U.S.—Wirthlin v. Mutual L. 
Ins. Co., 56 F.(2d) 137; Flannagan v. 
Provident Life & Accident Ins. Co., 
22 F.(2d) 136; Anderson v. Southern 
Ry. Co., 20 F.(2d) 71. 

Conn.—Bernardo v. Hoffman, 145 A. 
884, 109 Conn. 158; Sedita v. Stein- 
berg, 134 A. 243, 105 Conn, 1449 AL: 
R. 154; Heringer v. Underwood Type- 


TRIAL 


writer Cor, 131 JA. 3232,-1103 Conn i675: 
iccipes v. Haritos, 124 A. 44, 100 Conn. 
76 
Ky.—New York Life Ins. Co. v. 
Dean, 11 8.W.(2d) 417, 226 Ky. 597; 
Citizens’ State Bank of Greenup v. 
Johnson County, 207 S.W..8, 182 Ky. 
53 Morris v. Louisville, ete., R. Co., 
GINSHWe 41). 212) Koy. £593. 
Me.—Reed v. Reed, 95 A, 211, 113 


Me. 522. 
Mass.—Gaston vy. Gordon, 94 N.E. 
v. T. B. Hord Grain 


307, 208 Mass. 265. 
Co., 219 N.W. 145, 116 Neb. 776; Swan- 
back v. Sovereign Camp of Woodmen 
of the World, 170 N.W. 354, 108 Neb. 
384; Nelson v. Nelson, 145 N.W. 1004, 
95 Neb. 523; Nebraska Transfer Co. v. 
Chicago, B. & Q. R. Co., 134 N.W. 168, 
90 Neb. 488; Mae Le Jones, 70 N.W 
19, 50 Neb. 

HE ar ahors Vv. ConcordmR. Co:, 
45 A. 563, 69 N-H. 280. 

Guile, 22 N.E 


N.Y.—Williams v. js 
1071, 117 N.Y. 348, 6 L.R.A. 366; Hall 
374, 116 N.Y. 201, 


v. Stevens, 22 N.E. 
5 L.R.A. 802. 
Pa.—Heh v. Consolidated Gas Co., 
50 A. 994, 201 Pa.St. 443, 88 Am.S.R 
819; Devlin v. Beacon Light Co., 48 A. 
482. 198 Pa. 588; Howard xpress Co. 
v. Wile, 64 Pa. 201. But see Stewart 
v. Grimstone, 6 ‘Phila. 591 (where 
there is a spark of contrary evidence, 
verdict should not be directed). 
$.D.—Share v. Coats, 144 N.W. 126, 


32 S.D. 604. 
lanchard, (Civ. 
Martin v. Cummer 


App.) 262 S.W. 97; 
Mfg. Co. of Texas, (Civ.App.) 259 S. 
WwW. 240 [rev on other grounds 
(Commn.App.) 272 S.W. 771]; W. T. 
Rickards & Co. v. J. H. Bemis & Co., 
(Civ.App.) 78 S.W. 239; McCartney v. 
McCartney, (Civ.App.) 53 S.W. 388 
[rev on other grounds 55 S.W. 310, 43 
Mex S59 Its 


W.Va.—Hoge v. Ohio River R. Co., 
14 S.E. 152, 35 W.Va. 562. 
See Ettlinger v.' Collins, 213. P. 


1002, 25 Ariz. 115 (holding that the 
court is authorized to direct verdict 
where the evidence is beyond all rea- 
sonable probabilities). 

“In determining whether a chain of 
circumstances necessarily as a matter 
of law, leads to a given conclusion, 
we think the following to be a reason- 
able test: First, is the assumed con- 
clusion consistent with all the known 
circumstances; and second, are any 
of these circumstances inconsistent 
with any other conclusion? If the 
answer to both questions is in the af- 
firmative, then the assumed conclu- 
sion is a matter of law for the court 
and a verdict should be instructed in 
conformity therewith.” Equitable 
luife Assur. Soc. of U. S. v. De John- 
son, 286 P. 817, 819, 36 Ariz. 428. 

“There is no doubt of the power of 
the trial court to direct a verdict upon 
the evidence presented in a case when 
the jury, as reasonable men, informed 
as to the law governing the facts in 
issue, could not have reached any 
other conclusion than that embodied 
in the verdict directed.” Swayne v. 
Connecticut Co., 85 A. 634, 635, 737, 86 
Conn. 439. 
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from it the existence of the fact which it is offered 
to establish, it is the court’s duty, upon motion, 
to direct a verdict a 
on, on the issues which it is offered to support.®* 
[§ 441] bb. Direction Where Evidence Insuffi- 
cient To Support Other Verdict. 
the jurisdictions where the rule as stated in the 
preceding section prevails, it has been held that a 
satisfactory,°? and indeed the best,°* test is wheth- 
er the verdict, if otherwise than as ordered, would 
have been, or would have had to be, set aside,°* the 
question being, not whether there is literally no 
evidence, but whether there is any on which a jury 
can properly proceed to find a verdict.®® 


against the party relying there- 


In a number of 


It is the 


59. Howard Express Co. v. Wile, 
64 Pa. 201. 

60. Johnson v. Portland Terminal 

o., (Me.) 162 A. 518. 

61. Ross v. San Francisco-Oakland 
Terminal Rys. Co., 191 P. 703, 47 Cal. 
App. 753; EF. S. Royster Guano Co. v. 
State, 100 A. 104, 130 Md. 170; Sun- 
derland v. Cowan, 67 A. 141, 106 Md. 
456; Jones v. Jones, 45 Md. 144. 

Insufficiency of facts supporting 
enly surmise or suspicion to justify 
direction see infra § 447. 

62. Jacobs v. Loyal Protective Ins. 
Co., 124 A. 848, 97 Vt. 516; Spaulding 
ve. iNew + York  Muts bo. clnsy (Commen09 
A. 22, 94 Vt. 42. 

63. .Flora v. American Express Co., 
45 So. 149, 92 Miss. 66; Wooten y. 
Mobile, etc., R. Co., 42 So. 1381, 89 Miss. 
3822; Alexander v. Tennessee, etc., 
Sold, ete., Min. «Co., 3 PB. 735, 3 °N.M. 
255; Ketterman v. Dry Fork R. Co., 
37 S.E. 683, 48 W.Va. 606. 

64, iS As BB. Small Co. v. Lam- 
born & Co., 45 §.Ct. 300, 267 U.S. 248, 
69 L.Ed. 597; Begert v. Payne, 274 
EB. 784; Norfolk, etext eRe, COpmENe 
Hauser, Pal Moe 567, 128 C.C.A. 167. 

Ark.—Catlett v. St. Louis, ete., R. 
Co:, 21 S-W. 1062, 57 Ark. 561, 38 Am: 
S.R. 254. 

Miss.—Flora v. American xpress 
Co., 45 So. 149, 92 Miss. 66; Wooten 
v. Mobile, ete. R. Co., 42 So. 181, 89 
Miss. 322’: Williams v. Southern R. 
Co., 33 Soi. 972. 

N.J.—Baldwin v. Shannon, 43 
Law 596. 


N.M.—Alexander v. Tennessee, etc., 


N.J. 


Seo Cuore Wibtel, Mek. sy gee Yisthy,, 1S N.M. 
N.Y.—Bulger v. Rosa, 24 N.E. 853, 


119 -N:Y. 459; Wiliams .v., Guile, 22 
ING OM, AMT IN UY 3843, Gra Aey bor 
Genung v. Baldwin, 77 N.Y.S. 679, 75 
App.Div. 195; Reading Braid Co. vy. 
Stewart, 43 N.Y.S. 1129, 19 Mise. 431 
[aff 45 N.Y.S. 69, 20 Misc. 86]. 

Vt.—Jacobs v. Loyal Protective 
Ins. Go:,1 124 p ASE 84850 1917) aVite ab 1G 
Spaulding v. Mutual Life Ins. Co. of 
New York, 109 A. 22, 94 Vt. 42, 

W.Va.—Vance v. Virginia Pocahon- 
tas Coal Co., 82 S.B. 1081, 74 W.Va. 
728; Ketterman v. Dry Fork R: Co., 
37 S.E. 683, 48 W.Va. 606. See Barr 
Vv. Knotts) 33. 9S.B. 104, 10d Iwaver 
440; Diotiollavi v. United Pocahontas 
Coal Co., 122 S.E. 161, 95: W.Va. 6925 
Bank of White Sulphur Springs v. 
Lynch, 116 S.E. 685, 93 W.Va. 382; 
Hstep v. Price, 115 S.E. 861, 93 W.Va. 
81 (all holding that in considering a 
motion to direct a verdict, the court, 
should be guided by what its action 
would be if a verdict was returned 
for the opposite party, and a motion 
made for a new trial on the ground 
of insufficient evidence). 

[a] On defendant’s motion, the 
court should be guided by what its 
action would be if the case were sub- 
mitted to the jury and they should 
have found a verdict for plaintiff on 
the evidence. Cobb v. Glenn Boom, 
etc., Co., 49 S.E. 1005, 57 W.Va. 49, 110 
Am.S.R. 734. 

65. U. S. v. American Surety Co., 
161 F. 149 [rev on other grounds 163 
F. 228, 89:C.C.A. 658]. 
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court’s duty, in the absence of a rational doubt, to 
At least unless the cireumstane- 


grant the motion.*® 


TRIAL 


es of the case indicate that on another trial the evi- 


66. Jacobs v. Loyal Protective Ins. 
Co., 124 A. 848, 97 Vt. 516; Spaulding 
v. New York Mut. L. Ins. Co., 109 A. 
22, 94 Vt. 42. 

67. Lacey v. Porter, 37 P. 635, 103 
Cal. 597; Finkle v. Tait, 203 P. 1031, 
55 Cal.App. 425. 

68. See cases infra this note. 

[a] Direction for defendant prop- 
erly may and should be given when 
the whole evidence and reasonable in- 
ferences therefrom are not such as 
would warrant or support a verdict 
for plaintiff, but preclude any such 
verdict and require one for defendant, 
making it necessary for the court in 
the exercise of a sound judicial dis- 
eretion to set aside a verdict for 
plaintiff, if found, as unsustained by 
substantial evidence. VAC Rr eat 
Mfg. Co. v. Standard Steel, etc., Co., 
L5MS Cte Wise 157 UeS2675, So lk. 
854; Louisville, etc., R. Co. v. Wood- 
son, 10 S.Ct. 628, 134 U.S. 614, 33 L.Ed. 
1032; Metropolitan R. Co. v. Moore, 
(ee Cte 1334) 220 U-S) 570 2830s bas 
1025; Pleasant v. Fants, 22 Wall. (U. 
S.) 116, 22 L.Ed. 780; Schuchardt v. 
Allen, 1 Wall. (U.S.) 359, 17 L.Ed. 
642; Self v. New York L. Ins. Co., 
56 F.(2d) 364 [cert den 53 S.Ct. 11]; 
Burkett v. New York L. Ins. Co., 56 F. 
(2d) 105; Brown v. Maryland Casu- 
alty Co., 55 F: (2d) 159;° McNabb v. 
Virginian R. Co., 55 F.(2d) 137; Blass 
v. Virgin Pine Lumber Co., 50 F.(2d) 
29; Sprencel v. U. S., 47 F.(2d) 501, 
505 [cit Cyc]; Williams v. American 
Automobile Ins. Co., 44 F.(2d) 704; 
Tutewiler v. Guardian Life Ins. Co. of 
America, 42 F.(2d) 208; Standard Oil 
Co. v. Cates, 28 F.(2d) 718 [cert den 
AQ S;'Ct. 179, 278 U.S. 654, 73 Le. Wid. 
564]; Livingston v. Atlantic Coast 
Line R. Co., 28 F.(2d) 563; Flanna- 
gan v. Provident L., etc., Ins. Co., 22 
F.(2d) 186; Anderson v. Southern Ry. 
Co., 20 F.(2d) 71; W. J. Foye Lumber 
Co. v. Pennsylvania R. Co., 10 F.(2d) 
437 [cert den 46 S.Ct. 632, 271 U.S. 
681, 70 L.Ed. 1149]; Bostich v. New 
York Life Ins. Co., 284 F. 256; -Mc- 
Garthy v..New York, N. Hi & HH. R. 
Com 240602 nl bs C Cran 406-50. Ss. 
Veblen. CO. 2h2 Es usoo, l29) ©.CoAt 
307 [rev 35 S.Ct. 621, 237 U.S. 402, 59 
L.Ed. 1019]; Zilbersher v. Pennsyl- 
Vania R. (Co, 208 Fs 2380, 125 C.CA. 
480; Atlantic Coast Line R. Co. v. 
Farmer, 176 F. 692, 100 C.C.A. 244; 
Swords v. Page, 174 F. 916, 98 C.C.A. 
528; Noble v. C. Crane & Co., 169 F. 
55, 94 C.C.A. 423 [foll C. Crane & Co. 
v. Sasher, 172 F. 1022, 96 C.C.A. 665]; 
U. S. v. American Surety Co., 161 F. 
149 [rev on other grounds 163 F. 228, 
89 C.C.A. 658]; Riley v. Lauisville, 
ete:, R. Co., 133 EF. 904, 66 CiCLA. 598; 
Marquardt v. Ball Engine Co., 122 F. 
ord, 68) C.C.AY 4623. Thomason’ v. 
Souvuern oh.) Co:, cl3: BE 80) 51 eC VAL 
67; Hodges v. Kimball, 104 F. 745, 44 
C.C.A. 193; Smyth vy. New Orleans 
Canal, ete., Co., 93 EF. 399, 351 C.C.A. 
646; Motey v. Pickle Marble, etc., 
Co; 74) By 156, 20) C:CyA. 3663) Tomp-= 
kins v. Knut, 94 F. 956; Chapman 
v. Yellow Poplar Lumber Coy 
903, 32 C.C.A. 402 [cert den 19. S.Ct. 
883, 173 U.S. 705, 438 Lsbd. 1186); 
Tucker Vv. Baltimore, ete, Re Cobo 
F. 968, 8 C.C.A. 416; Horn v. Balti- 
more, ete., R. €o.,154 BF. 301, 4 GCA. 
346; U. S. v. Shapleigh, 54 IF. 126, 4 
C.C.A. 237; Dwyer v. St. Louis, etc., 
R. Co., 52 . 8%; Merchants’ Nat. 
Bank v. State Nat. Bank, 17 F.Cas.No. 
9,449, 3 Cliff. 205 [rev 10 Wall. 604, 
19 L.Hd. 1008]; Gates v. Canadian 
Pac. Nav. Co., 1 Alaska 407; Hoff v. 
Adams, 59 P. 111, 6 Ariz. 395; Dia- 
mond v. Weyerhaeuser, 174 P. 38, 178 
Cal. 540; Champion Gold Mining Co. 
v. Champion Mines, 128 P. 315, 164 
Cal. 205; Kohn v. National Film 


Corp. )212> Ba 207. u60NCale Any: nes 
Gaskill v. Pacific Elec. R. Co., 15 

Ps 8200; 30) CalsAppa oss tiller y 
Farmers’ Bank & Trust Co. of Ft. 
Collins, 260 P. 112, 82 Colo. 373; Wes- 
ton v. Livezey, 100 P. 404, 45 Colo. 
142.) Murphy vs Cobb) 5h. Colo 251% 
Knapp v. Sioux Falis Nat. Bank, 40 
INDW. 58%, 6 Wak. (378s i SCOLtLrV. Wis 
trict of Columbia, 27 App.D.C. 413; 
Ford v. Ford, 27 App.D.C. 401, 6 L.R.A. 
N.S. 442, 7 Ann.Cas. 245; Howes v. 
District of Columbia, 2 App.D.C. 188; 
Rogers v. Martin, 99 So. 551, 87 Fla. 
204; Smith v. Tampa Plectrie Co., 89 
So. 352, 82 Fla. 79; Varnes v. Sea- 
board Air Line R. Co., 86 So. 433, 80 
Fla. 624; Bibb v. United Grocery 
Co., 74 So. 882, 73 Fla. 658; Stone v. 
Citizens’ State Bank, 59 So. 945, 64 
Fla. 456; McKinnon v. Lewis, 53 So. 
940, 60 Fla. 125; Johnson vy. Louisville 
SING IR Co. 5:2) S0.- Lob boy Hila 30i5;; 
Bass v. Ramos, 50 So. 905, 58 Fla. 161, 
138 Am.S.R. 105; Mugge v. Jackson, 
43 So. 91, 53 Fla. 323; Woodruff v. 
Executive Committee of Baptist Con- 
vention, 159° S.B) 855, 173) Ga.n 102; 
Macon Fertilizer Works v. Farmers’ 
Warehouse & Fertilizer Co., 115 S.E. 
492, 154 Ga. 774; Gibson v. Hodges, 95 
S.E. 696, 147 Ga. 789; T. L. Smith Co. 
v. W. BE. Austin Co., 84 S.E. 444, 143 
Ga. 254; Matthews v. Radford, 81 S.E. 
117, 141 Ga. 409; Roland v. Roland, 
78 S.E. 249, 139 Ga. 825; Darsey. v. 
Darsey, 75 S.E. 667, 138 Ga. 584; Cad- 
walader v. Fendig, 72 S.H. 903, 137 Ga. 
140; Peavy v:. Dure, 62 S.E. 47, 1381 
Ga. 104; Walker v. O’Neill Mfg. Co., 
58 S.H. 475, 128 Ga. 831; Brockhan 
v. Hirsch, 58 S.E. 468, 128 Ga. 819; 
Blackburn vy. Woodward, 57 S.E. 318, 
128 Ga. 226; Ayers v. Georgia Cent. 
R. Co., 31 S.E. 797, 105 Ga. 6386; Hvans 
v. North Carolina Mut. Life Ins. Co., 
148 S.E. 345, 39 Ga.App. 774; Massey 
v. David Rothschild & Co., 125 S.H. 
771, 33 Ga.App. 143; Luke v. Cook, 
116 S.E. 37, 29 Ga.App. 492; Sanders 
v. Davis, 114 S.E. 70, 29 Ga.App. 146; 
Allen v. Crawford, 111 S.E. 746, 28 Ga. 
App. 481; Lacewell v. Eastern Ten- 
nessee Power Co., 91 S.E. 440, 19 Ga. 
App. 335; Sharpe v. Georgia Southern 
& F. Ry. Co., 89 S.E. 1088, 18 Ga.App. 
512; Favaro v. Jacobucci, 239 Ill.App. 
583; Dickason y. Indiana Creosoting 
Co., 102 N.E. 1, 179 Ind. 640; West- 
fall v. Wait, 73 N.E. 1089, 165 Ind. 353, 
6 Ann.Cas. 788; Wolfe v. McMillan, 
20 N.E..509, 117 ind: -587s> Gregory. 
v. Cleveland, ete., R. Co., 14 N.H. 228, 
112 Ind. 385; Borg v. Larson, 111 N.E. 
201, 60 Ind.App. 514; Wamsley v. 
Cleveland, etc., R. Co., 82 N.H. 490, 838 
N.E. 640, 41 Ind.App. 147; Truskett v. 
Bronaugh, 76 S.W. 294, 4 Ind-T. 731; 
De Graffenried v. Wallace, 53 S.W. 
452, 2 Ind.T. 657; Raible v. Bernstein, 
229 N.W. 753, 209 Iowa 10838; Dickson 
v. Young, 221 N.W. 820, 208 Iowa 1; 
Foreman v. Dugan, 218 N.W. 912, 205 
Iowa 929; Blossi v. Chicago & N. W. 
Ry. Co., 123 N.W. 360, 144 Iowa 697, 
26 L.R.A.N.S. 255; Mattauch v. Rid- 
dell Automobile Co., 115 N.W. 509, 1388 
Iowa 22; Reeder v. Dupuy, 65 N.W. 
338, 96 Iowa 729; Wright v. Jenks, 
261 P. 840, 124 Kan. 604; Johnson v. 
Portland Terminal Co., (Me.) 162 A. 
518; Brown v. Androscoggin, ete., R. 
Co., 143 A. .596, 127 Me. 387; Tyler v. 
Wright, 119 A. 583, 122 Me. 558; Weed 
v. Clark, 109 A. 8, 118 Me. 466; Mishou 
v. Maine Cent. R. Co., 76 A. 261, 106 
Me. 150; Day v. Boston, etc., R. Co., 
55 A. 420, 97 Me. 528; Coleman v. 
Lord, 52 A. 645, 96 Me. 192; Bennett 
v. Talbot, 38 A. 112,90 Me. 229; Rain- 
ger v. Boston Mut. L. Assoc., 44 N.B. 
1088, 167 Mass. 109; Manos v. Detroit 
United Ry., 130 N.W. 664, 168 Mich. 
155, L.R.A.1917C . 689; Dorgeloh v. 
Mark, 236 N.W. 825, 188 Minn. 265; 


ea 
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dence may be materially different,®? the trial court 
or judge may,®® and, moreover, it has been held to be 


Giermann v. St. Paul, ete., R. Co., 43 
NW. 483, 42 Minn. 5; Dawson vy. 
Frelmes, 14 N.W. 462, 30 Minn. 107; 
flora v. American Express Co., 45 So. 
149, 92 Miss. 66; Wooten v. Mobile 
& ©. R: Cos 42. S60. 1315589 Wass. vga 
Jackson v. Hardin, 83 Mo. 175; Landis 
Vv. Hamilton, 77. Mo... 554: Link v2 
Hathway, 127 S.W. 913, 1438 Mo.App. 
502; Mandoli v. National Council of 
Knights and Ladies of Security, 194 
P. 493, 58 Mont. 671; McIntyre Vv. 
Northern Pac. Ry. Co., 180 P. 971, 974, 
56 Mont. 43 [cit Cyc]; Dramse v. 
Modern Woodmen of America, 168 N. 
W. 358, 102 Neb. 615; Hoxie v. Chi- 
cago; tete., (R» (Co.,1 167 (Naw, 5d Tse 102 
Neb. 442; Pollock v. Pearson, 163 N. 
W. 3829, 101 Neb. 284; Halsted v. 
Shackelton, 151 N.W. 954, 98 Neb. 13; 
Mitchell v. Bressler, 151 'N.W. 153, 
97 Neb. 718; Shlik v. Armour, 149 N. 
W. 308, 97 Neb. 101; Coulter v. Cum- 
mings, 142 N.W. 109, 93 Neb. 646; 
Swett v. Antelope County Farmers’ 
Mut. Ins. Co., 136 N.W. 347, 91 Neb. 
561; Ogden v. Sovereign Camp of 
Woodmen of the World, 121 N.W. 973, 
84 Neb. 666; Sattler v. Chicago, etce., 
R.~ Co: 98 NW) 663, 171 Nebue2ie: 
Palmer v. Fidelity Mut. F. Ins. Co., 
(Neb.) 92 N.W. 575; Bender v. King- 
man, 90 N.W. 886, 64 Neb. 766; U. P. 
Steam Baking Co. v. Omaha St. R. 
Co., 94 N.W. 533, 4 Neb. (Unoff.) 396; 
Jones.v. Jaezko, 153 A. 5283.41.07 Ned: 
Law 355; McCormack y. Standard Oil 
Co., 37 A. 617, 60 N.J.Law. 243; Arm- 
strong v. Aragon, 79 .P. 291, 13 N.M. 
19; U. S: v. Gumm, 58 Pi:398, 9 N.M. 
611; Garcia v. Candelaria, 54 P. 342, 9 
N.M. 374; Armijo v. New Mexico 
Nowa COs egos BE. 270.9 ss oan INV cue 
Alexander v. Tennessee, ete., Gold, 
ete; .- Mins Co. 30s 735; 08. INeMieezooe 
Meehan v. Supreme Council C. B. ‘L., 
88 N.Y.S. 821, 95 App-Div.:142; Daly 
v: New Jersey Cent. R.:Co., 57 N.Y.S. 
44, 38 App.Div. 632 Hsmond Vv. 
seeley, 51 N-Y-S. 36; 28 App. Dive 2925 
Scherer v. Schlaberg, 122 N.W. 1000, 
LS) IND. 314210924) SR ANG eb Oe 
Pickens v. Pittman; 269 Bs .347, 182 
Okl. 64; Eagle Loan, ete., Co. v. 
Starks, 7248 BP. 725, 116 Oki “5a; 
Crandall vy. Cousins, 230 P. 511, 104 
Okl. 139; Neeley v. Southwestern 
Cotton. Seed Oil Co., 75 P. 537, 13 Okl. 
356, 64 L.R.A. 145; Watters v. Dancey, 
122 N.W. 430, 23 S.D. 481, 139 Am.S.R. 
1071; Fisher v. Porter, 77 N.W. 112, 
11 S.D. 311; McKeever v. Homestake 
Min. Co., 74 N.W. 1053, 10 S.D. 599; 
Crawford v. Houston, ete., R. Co., 33 
S.W. 534, 89 Tex. 89..[aff (Civ.App.) 
382 S.W. 155]; Robertson v. Magnolia 
Petroleum Co., (Tex.Civ.App.) 255 S. 
W. 223; Eagle Pass Lumber Co. v. 
Galveston, H. & S. A. Ry. Co., (Tex. 
Civ.App.) 164 S.W. 402; Papanikolas 
v. Sampson, 274 P. 856, 73 Utah 404; 
Wellman.v. Wales, 129 A. 317, 98 Vt. 
437; Riggs v. West Penn Public 
Service Co., 142 S.E. 521, 105 W.Va. 
362; Barr v. Knotts,‘133.S.E. 114, 101 
W.Va. 440; “Summit Coal = Co: “yi 
Raleigh Smokeless Fuel Co., 128 S.E. 
298, 99 W.Va. 11;* Jameson vy. Nore 
folk & W. Ry. Co., 124 S.E. 491, 97 W. 
Va. 119; Estep v. Price, 115 S.E. 861, 
93 W.Va. 81; Ice v. Doddridge Coun- 
ty Court, 87 1S: Be 75s 7, Weaver doe 
Vance v. Virginia Pocahontas Coal 
Co., 82 S.H. 1081, 74 W.Va. 728; Riley 
v. Patterson, 81 S.B. 729, 74 W.Va. 
199; Lovett v. West Virginia Central 
Gas Co., 79 S.H., £007, 73° W.Va i140: 
Butcher v. Sommerville, 67 S.E. 726, 
67 W.Va. 261; Sowards v. American 
Car, etc., Co., 66 S.1. 329, 66 W.Va. 
266; Cobb v. Glenn Boom Coal Co., 49 
S.E: 1005, 57 W.Va. 49, 110 Am.S.R. 
Ge Ritz v. Wheeling, 31 S.E. 9938, 45 

W.Va. 262, 43 L.R.A.-148. See Park 
& Pollard Co. v. Stuyvesant Ins. Co, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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its duty on timely motion to,*® withdraw a case from 
the jury altogether and direct a verdict for plaintiff 
or defendant, as the one or the other may be proper, 


TRIAL 


where the evidence is of such conclusive character, 


277 F. 962 (holding that, if, had de- 
fendant’s story as pleaded been sep- 
arately tried as an equitable defense, 
it should have resulted in a decree 
that would have required final judg- 
ment in the law action in favor of 
defendant, when the same set of facts 
was proved before the jury, there be- 
ing no evidence the other way, it was 
proper for the trial court to direct 
for defendant); O’Connell v. West 
Side Hospital of Chicago, 209 Ill.App. 


233; McQuaid v. Warsaw, 201 Ill. 
App. 136. 
{b] Direction for plaintiff is prop- 


er and should be given when the evi- 
dence and inferences are insufficient 
to sustain the defense of, or a verdict 
for, defendant, and compulsive of a 
verdict for plaintiff, so that the court, 
in the exercise of a sound judicial dis- 
cretion, would be required to set aside 
a verdict for defendant, if found, for 
lack of substantial supporting evi- 


dence. North Pennsylvania R. Co. v. 
Chicago Commercial Bank, 8 S.Ct. 
266, 123 U.S. 727, 31 L.Ed. 287; Mar- 


shall v. Hubbard, 6 S.Ct. 806, 117 U.S. 
415, 29 L.Ed. 919; Anderson County 


Comers. Vie beal, 20. uss tame 4335. C113 
U.S. 227, 28 L.Ed. 966; Business 
Men's Assur. .Co,. of. America. ¥. 
Scott, 17 F.(2d) 4 f[eert den 48 


S.Ct. 28, 275 U.S. 531, 72: l.Hd..410]; 
Fricke v. International Harvester Co., 
247 F. 869, 160 C.C.A. 91; Haskell v. 
Columbus Savings & Trust Co., 207 F. 
Boe, Lao C.C. A. 72: Brent v. Chas. H. 
Lilly Co., 174 F. 877 [rev on other 
grounds 186 F. 700, 108 C.C.A. 518]; 
Thompson v. McConnell, 107 F. 33, 46 
C.C.A. 124; Ponder v. Jerome Hill 
Cotton: Co:, 1.00, F373, 40 C.CVA: 416; 
Harris v. Louisville, etce., R. Co., 35 F. 
116; Bagley v. Cleveland Rolling 
Mill Co., 21 F. 159; Adams v. Span- 
elers U7 HY 1335. 5 SueCrary op 455. D: 
Halstead Lumber Co. v. Hartford Ac- 
cident & Indemnity Co., 298 P. 925, 38 
Ariz. 228; Meyer v. Lovdal; 92 P. 
oaese 6) (Cal App, V3695e" Websters Vv. 
Rhodes, 112 P. 324, 49 Colo. 203; Star 
Wagon Co. v. Matthiesen, 14 N.W. 
107, 3 Dak. 233; Wilson-Atwell v. 
Ritch, 112 So. 547, 93 Fla. 698; Green- 
blatt v. J. R. Bissell Dry Goods Co., 
95 So. 302, 85 Fla. 83; Campbell v. 
McLaurin Inv. Co., 77 So. 277, 74 Fla. 
501; Bland v. Fidelity Trust Co., 71 
So. 630, 71 Fla. 499, L.R.A.1916F 209; 
Gordon v. Lowe, 59 So. 861, 64 Fla. 
81; Pacetti v. Rowlinski, 150 S.E. 910, 
169 Ga. 202; Matthews v. Rowland, 
118 S.E. 877, 156 Ga. 312; Wilson v. 
Bush, 110 S.EV 4, 152 Ga. 356; Jones 
v. Booth, 102 S.E. 832, 150 Ga. 121; 
Aaron y. Anderson, 91 S.E. 89, 146 Ga. 
249; C. BE. Newton & Bro. v. Fruit 
Dispatch Co., 91 S.E. 68, 146 Ga. 228; 
Howard v. Tarver, 87 S.H. 895, 144 Ga. 
684; Crowell Pub. Co. v. Jeffersonian 
Pub. Co., 87 S.E. 665, 144 Ga. 546; 
Whitaker v. Ware, 85 S.E. 829, 143 Ga. 
709; W. E. Austin Co. v. T. L. Smith 
Co., 75 S.B. 1048, 138 Ga. 651, Ann.Cas. 
1913E 1042; Artesian Lithia Water 
Co. v. Central Bank & Trust Corpo- 
ration, 75 S.E. 646, 138 Ga. 618; Shu- 
mate v. Ryan, 56 Si: 103, 127 ‘Ga. 
118; McCullough v. Pritchett, 48 S.B. 
148, 120 Ga. 585; Midville, etc, R. 
Co. v. Bruhl, 43 S.H. 717, 117 Ga. 329; 
Cameron v. Citizens’ Banking Co., 41 
S.E. 629, 115 Ga. 405; Whisenant v. 
Sappington, 41 S.H. 252, 115 Ga. 14; 
Amicalola Marble, etc., Co. v. Thom- 
ason, 36 S.E. 950, 111 Ga. 873; Taylor 
vy. American Freehold Land-Mortgage 
Co. of London, Ltd., 32 S.E. 153, 106 
Ga. 238; Niemeyer v. Dougan, 119 S. 
EB. 544, 81 Ga.App. 99; Woodall v. 
Swift & Co., 115 S.E. 39, 29 Ga.App. 


261; Evans v. Smith, 111 S.E. 76, 28 
Ga.App. 313; Miller v. McCaskey 
Register Co., 110 S.E. 623, 28 Ga. 
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App. 4; Boyd v. Bland, 106 S.B. 915, 
26 Ga.App. 604; Morrison v. Alexan- 
der, 106 S.E. 734, 26 ‘Ga.App. 455; In- 
terstate Chemical Corp. v. Ivey Co., 
93 S.BE. 238, 20 Ga.App. 741; Thomas 
v. Bishop, 93 S.E. 169, 20 Ga.App. 594; 
National Council, Junior Order Amer- 
ican Mechanics v. Van Giesen, 92 


S.E., 1022, , 20  Ga:App.. 211; Na- 
tional Council, Junior Order Unit- 
ed American Mechanics, v. Cra- 
gen, 87° S.B. 836, 17 (GaApp. 5-753 


McDonald v. Ellis, 87 S.E. 711, 17 Ga. 
App. 471; Caldwell v. Duplex Print- 
ing Press Co., 85 S.E. 934, 16 Ga.App. 
608; Chu Chung v. Jellings, 30 Ha- 
waii 784; Falls v. Visser, 250 Il. 
App. 481; Cleary v. Illinois Cent. R. 
Co., 226 Ill.App. 350; In re Work’s Es- 
tate, 233 N.W. 28, 212 Iowa 31; Tuck- 
er v. Tucker, 116 N.W. 119, 138 lowa 
3844; McCormick v. Holmes, 21 P. 108, 
41 Kan. 265; Snider v. Koehler, 17 
Kan. 432; Ketchum v. Wilcox, 48 P. 
446, 5 Kan.App. 881; Continental 
Jewelry Co. v. Minsky, 111 A. 801, 119 
Me. 475; Hahn v. Dean, 82 A. 204, 108 
Me. 555; Patten v. Field, 81 A. 77, 108 
Me. 299; Wellington v. Corinna, 71 A. 
889, 104 Me. 552; Woodstock v. Can- 
ton, 39 A. 281, 91 Me. 62;. Moore v. 
McKenney, 21 A. 749, 83 Me. 80, 23 
Am.S.R. 753; Heath v. Jaquith, 68 
Me. 433; Strauss v. American Chew- 
ing Gum Co., 114 S.W. 73, 184 Mo. 
App. 110; Lister v. Donlan, 281 P. 348, 
85 Mont. 571, 72 A.L.R..1; Karmers’ 
State Bank of Hayfield, Minn., v. But- 
ler, 164 N.W. 562, 101 Neb. 635; First 
Nat. Bank of Sutton v. Schiermeyer, 
157 N.W. 617, 99 Neb. 704; Bullock v. 
Power-Heafey Coal Co., 152 N.W. 392, 
98 Neb. 221; Garry Iron & Steel Co. 
v. Omaha Coal & Building Supply Co., 
140 N.W. 274, 93 Neb. 367; McClene- 
ghan v. Norton, (Neb.) 93 N.W. 695; 
Burke v. Pender First Nat. Bank, 84 
N.W. 408, 61 Neb. 20, 87 Am.S.R. 447; 
Wagoner v. Landon, 95 N.W. 496, 1 
Neb. (Unoff.) 38; Loper v. Somers, 
61 A. 85, 71 N.J.Law 657; Baldwin 
v. Shannon, 43 N.J.Law 596; Hart- 
man vv. Alden, 34 N.J.Law 518; 
Heisch- v. Bell, 70.P. 572) 11 Nove 
523; Dobie v. Armstrong, 55 N.E. 302, 
160 N.Y. 584; Genung v. Baldwin, 77 
N.Y.S. 679, 75 App.Div. 195; Reading 
Braid Co. v. Stewart, 48 N.Y.S. 1129, 
19 Misc. 431 [aff 45 N.Y.S. 69, 20 Misc. 
86]; Briggs v. Wright, (Okl.) 18 P. 
(2d) 5380; White v. U. S. Fidelity & 
Guaranty Co., 13 P.(2d) 186, 158 Okl. 
296; Elmore First State Bank v. Har- 
ris, 273 P. 892, 1384 Okl. 282; Alkire 
v. Acuff, 272 P. 405, 134 Okl.' 43; Col- 
onial Sugar Co. v. Waldrep, 246 P. 
623,-121 Okl. 31; Keist v. Cross, 247 


PieS5, 1 Ls Orly 142: "Central, b. ins: 
Soc. v. Pyburn, 222 P. 683, 97. Ok). 
141; Eves Tall Chief v. Aaron, 209 P. 


915, 87 Okl. 230; Phinnie y. Atkinson, 
177 P. 111, 72 OkI. 1; Chestnutt-Gib- 
bons Grocer Co. v. Consumers’ Fruit 
Co., 144 P. 591, 44 Okl. 318; Coffin v. 
Hutchinson, 30 P. 424, 22 Or. 554; 
Grinnan v. Dean, 62 Tex. 218; First 
Nat. Bank v. First State Bank of 
Campbell, (Tex.Civ.App.) 252 S.W. 
1089; Bank of White Sulphur Springs 
v. Lynch, 116 S.E. 685, 93 W.Va. 382; 
McKinley Land Co. v. Maynor, 85 S.E. 
79, 76 W.Va. 156; Manchester v. Par- 
sons, 84 S.E. 885, 75 W.Va. 793; Roch- 
ester Mach. Tool Works v. Weiss, 84 
N.W. 866, 108 Wis. 545. See Horvitz 
v. Shanfeld, 198 Ill.App. 254. 


69. See cases infra this note. 
[a] Refusal to direct has been 
held impr “¢ and erroneous where 


(1) the evidence would not support 
a verdict for the adverse party (Bos- 
ton, etc., R. Co. v. Sargent, 57 A. 688, 
72 N.H. 455); (2) whene the counter- 
vailing evidence so _ preponderated 
over that tending to show liability on 
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or so preponderates in favor of one party that the 
court, in the exercise of a sound judicial discretion, 
would be compelled to set aside a verdict’® or any 


the part of defendant that it would 
be an abuse of discretion to refuse to 
set aside a verdict for plaintiff if 
found (Maryland Casualty Co. v. 
Crotford, 55, F.(2d) "5765" sRomsex xv, 
Burnham, 51 F.(2d) 709; Goodwin v. 
Gaston, 154 A. 772, 103 Vt. 357); (3) 
where there was no evidence sufficient 
to warrant or sustain a jury’s find- 
ing for plaintiff (Chesapeake & O. Ry. 
Co; Vv. Martin, 51 S.Ct. 453,, _2383°-U:s. 
209, 75 L.Ed. 983 [rev 143 S.E. 629, 
152 S.E. 335, 154 Va. 1]; Consolidat- 
ed Textile Corp. v. Shipp, 41 F.(2d) 
479; International Textbook Co. v. 
Heartt, 136 F. 129, 69 C.C.A. 127; Her- 
man v. Campbell, 56 F. 1013, 6 C.C.A. 
229; Roberts v, Fox Grocery Co., 206 
Sawer 1515 2136) vArk. 1 90se Fr homas ik: 
Riley Lumber Co. v. McHarg, 47 App. 
D.C. 389; Ford v. Ford, 27 App.D.C. 
401, 6 L.R.A.N.S. 442, 7 Ann.Cas. 245; 
Favaro v. Jacobucci, 239 Ill.App. 583; 
AMtna Casualty, ete., Co. v. State, 158 
A. 45, 162 Md. 49; Denny v. Williams, 
5 Allen (Mass.) 1; Casey v. Chicago, 
B. & Q. R. Co., 238 N.W. 744, 122 Neb. 
1; Cady vx Travelers? Ins:, 'Coy, 842 
N.W. 107, 93 Neb. 634; Ward v. Adtna’ 
IDE ERIK eLOOy Ae INEM ER OAD Oil ING 
52; Sellers v. Chicago, B. & Q. R. Co., 
127 N.W. 125, 87 Neb. 322; Dwight 
v. Germania L. Ins. Co., 8 N.E. 654, 
LOS IN.Y. 3441, 5:7 Am: Re 7295 Kink ove 
Ezell, 277 P. 939, 136 Okl. 290; Cran- 
ston Print Works v. American Tel., 
Cte 5uCo.s) 1TORAS (4195543) Ress) G4) 
or where a verdict, if returned for 
plaintiff, would not be permitted to 
stand (Baltimore, etc., R. Co. v. Jones, 
95 U.S. 439, 24 L.Ed. 506; Detroit 
Crude Oil Co. v. Grable, 94 F. 73, 36 
CCAS 9'4°> Rooti ye. May; .43--b. soe 
Ariz. 19; Hurd v. Neilson, 69 N.W. 
867, 100 Iowa 555; Barnhart v. Chi- 
cago, ete. "Rea Co.. O6r Nase oO amon 
Iowa 654; Hite v. Metropolitan St. R. 
Co., 31 S.W. 262, 32 S.W. 33, 130 Mo: 
132, 51 Am.S.R. 555; Reichenbach v. 
Bllerbe, 22 S.W. 573, 115 Mo. 588; 
Linkhauf v. Lombard, 33 N.E. 472, 
137 N.Y. 17; 83hAmiS:R.7743,.20 LeReAS 
48; Bowman vy. Eppinger, 44 N.W. 
1000, 1 N.D. 21; Owen v. Appalachian 
Power Co., 89 S.E. 262, 78 W.Va. 596; 
White v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 183 N.W. 148, 147 Wis. 141). 
(5) Moreover, a denial of plaintiff’s 
request for a direction has been held 
error where the evidence was insuffi- 
cient to Support a verdict for defend- 
ant, or there was no substantial evi- 
dence to sustain such a finding, and 
it would have to be set aside if found 
(Anderson County Comm’rs v. Beal, 5 
S.Ct. 433, 1138 U.S. 227, 28 Libd: 966) 
Huntington Development & Gas Co. 
v. Stewart, 54 F.(2d) 1068; Dustin 
Grain Co. v. McAllister, 296 F, 611; 
Wilson v. HBisner, 282 F. 38; Ameri- 
can Surety Co. of New York v. Mus- 
selman, 132 N.W. 729, 90° Neb. 58; 
Decker vy. Sexton, 43 N.Y.S. 167, 19 
Mise. 59; Grant-Sprague Lumber Co. 
v. First Nat. Bank, 227 P. 104, 100 
Okl. 73; Vaccaro Bros. & Co. v. Far- 
ris, 115 S.E. 8380, 92 W.Va. 655); (6) 
where there was not evidence reason- 
ably tending to sustain such a ver- 
dict (Conwill v. Eldridge, 177 P. 79, 
71 Okl. 223); (7) where, conceding 
the truth of all defendant’s evidence, 
with all inferences and conclusions 
reasonably deducible therefrom, there 
was no competent evidence warrant- 
ing a verdict for defendant (T. S. 
Reed Grocery Co. v. Miller, 128 P. 
271, 36 Okl. 134); (8) or where the 
case for plaintiff, on the whole evi- 
dence, is so conclusive that a verdict 
for defendant would be set aside 
(Walker v. Warner, 31 App.D.C. 76). 

70. U.S.—Chicago, ete., R. Co. v. 
Coogan, 46 S.Ct. 564, 271 U.S. 472, 70 
L.Ed. 1041; A. B. Small Co. v. Lam- 
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born, 45 S.Ct. 300, 267 U.S. 248, 69 
U.E6d. 597; Slocum v. New York lL. 
Me: Cow. 33S. Ct) 523) 223 MU 3 Ow 
57 L.Ed. 879; Marande v. Texas, etc., 
RR. Cor, 22) SoCl S40 ISA UnSe eligosna 6 
L.Hd. 487; Blliott v. Chicago, etc, 
Re (Con CLA SCE 485, lb OM UES. we eo molt 
L.Ed. 1068; Delaware, etec., R. Co. v. 
Converse, 11 S.Ct. 569, 139 U.S. 469, 
95 L.isd. 2173.> Montclair) v; Dana, 2 
S'ClS4039 107 U.Ss Les 2i ek. Hay 43,6; 
Bowditch v. Boston, 101 U.S. 16, 25 
L.Ed. 980; Hutto v. Atlantic L. Ins. 
Co., 58-20) 69) feert; den. 53° S.Ct. 
21];/ Nonantum Inv. Co. v. Maryland 
Casualty Co., 56 F.(2d) 329; Mary- 
land Casualty Co. v. Crofford, 55 F. 
(2d) 576; McNabb v. Virginian Ry. 
Co., 55 E.(2d) 137; Huntington De- 
velopment & Gas Co. v. Stewart, 54 
F.(2d) 1068; Farmers’ Nat. Bank v. 
Missouri Livestock Commission Co., 
538 E.(2d) 991; Sekinoff vy. N. P.-Sev- 
erin Co., 53 F.(2d) 733; Murray Co. 
v. Harrill, 51 F.(2d) 8838; Rouse v. 
Burnham, 51 F. Nee 709; Howard v. 
Louisiana, etc., Co., 49 B.(2d) 571; 
Southern aaa Co. v. Revules State 
Bank of South Carolina, 47 F.(2d) 93; 
South Carolina Asparagus Growers’ 
Ass’n v. Southern Ry. Co., 46 F.(2d) 


452; Martin v. Memphis Stone & 
Gravel Co., 46 F.(2d) 989; Ellerson 
v. Grove, 44 F.(2d) 493; Bradford- 


Kennedy Co. v. Fred G. Clark Co., 43 
F.(2da) 675; Norfolk Southern R. Co. 
v. Lask, 43 F.(2d) 45; Consolidated 
Textile Corp. v. Shipp, 41 F.(2d) 479; 
Andresen v. Kaercher, 38 F.(2d) 462; 
Schloss Bros. & Co. v. Charles Stern 
Co., 36 F.(2d) 628; Blunt v. Chicago, 
Meu te bic Poo. (Congo: MGZdones: 
Wisconsin & Arkansas Lumber Co. vy. 
Ward, 32 F.(2d) 974; St. Louis-San 
Francisco Ry. Co. v. Baehler, 26 F. 
(2d) 26: Benash v. Business Men’s 
Assur. Co. of America, 25 F.(2d) 423; 
Martin v. Illinois Central R. Co., 23 
F.(2d) 324; Lamborn v. Woodard, 20 
F.(2d) 635: Gerseta Corporation NV. 
Mogi, 17 F.(2d) 699; Benefield ‘v. 
Woods Bros. Const. Co., 17 (2d) 
371; Business Men’s Assur. Cow ot 
America v. Scott. 17 F.(2d) 4 [cert 
den 48 S.Ct. 28, 275 U.S. 531, 72 L.Ed. 
410]; Wheelock v. Clay, 13 F.(2d) 
972; Traffic Motor Truck Corporation 
v. Claywell, 12 F.(2d) 419; United 
Central Oil Corporation v. Helm, 11 
F.(2d) 760 [cert den 46 S.Ct. 638, 271 
U.S. 686, 70 L.Ed. 1151]; W. J. Foye 
Lumber Co. v. Pennsylvania R. Co., 
10 F.(2d) 437 [cert den 46 S.Ct. 632, 
271 U.S. 681, 70 L.Ed. 1149]; People 
v. Hutchinson, 9 F.(2d) 275; Atchi- 
SOM aos. em EV vig © On Vem Vyay ie Ta Sa ue 
(2d) 30; Kintyre Farmers’ Co-op. Ele- 
vator Co. v. Midland Nat. Bank of 
Minneapolis, 2 F.(2d) 348 [cert den 
45 S.Ct. 226, 266 U.S. 635, 69 L.Ed. 
480]; Walton Trust Co. v. Taylor, 2 
¥.(2d) 342; New Amsterdam Casual- 
ty Co. v. Farmers’ Co-op. Union of 
Lyons, Kan., 2 F.(2d) 214; Samuel 
v. George Weidemann Co., 295 F. 314; 
Kngstrom v. Canadian Northern R. 
Co., 291 F. 736 [rev on other grounds 
299 EF. 929]; Peck v. Stafford Flour 
Mills Co.,-289 F. 43; Clarke v. Illinois 
Cent. R. Co., 286 F. 915; Birkestrand 
v. Chicago, ete., Reo Cow 2T6) Loe: 
Michigan Copper & Brass Co. v. Chi- 
cago Screw Co., 269 F. 502; Sudbury 
Vi" Renn Worsted’ Co; 263 -F. 76; 
Fricke v. International Harvester Co., 
247 F. 869, 160 C.C.A. 91; Dernberger 
Vea Baltimore sco, Op lR) Co.,.c408 ell, 
155 C.C.A. 551 [aff 234 F. 405]; Ewert 
Vaoeck. 235 tH weols hs 9) VOLOVA NH Or 
CWHICAZON Sterley Minden On Ee Ven COnmve 


enolothwecaiia Ker aby oom CsOuA, oon 
Norfolk, ete., R. Co. Vv. Hauser, 211 
F. 567, 128 C.C.A. 167; Burgie v. 


Hicks, 203 F. 340; Canadian Northern 
Co. v. Senske, 201 EF. 637, 120 C.C.A 

In re Iron Clad Mfg. ‘Co., PO ein 
386, TEI. ClA. 6425 Postal Telegraph- 
Cable Cor Ns Grantham, ESB. ib 2) 
109 C.C.A..370; Robinson vy. National 
Tube Co., 174 _F. 408,°98 C.C.A. 578; 
Robinson v. Denver City Tramway 
@o.064 B..174,.90 C:C.A, 16042 Inter- 
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national Text Book Co. v. Heartt, 136 
F. 129, 69 C.C.A. 127; Chicago Great 
Western Tae Bc Ah aan 24 oddy, TSI P12, 
65 C.C.A. 470; Shoup v. Marks, 128 
BY 32; 62 C.CeA.. 5405) (Priestly we Prov- 
ident Sav. Co.) 112 F. 271; Pennsyl- 
vania R. Co. v. Martin, 111 EF. 586; 

49 C.C.A. 474, 55 L.R.A. 361; Neinin- 
ger v. Cowan, TOW BY VSin Pa SC Ca, 
20; Railway ‘Officials, etc., Acc. ASs- 
soc. v. Wilson, 100 F. 368, 40 C.C.A. 
411; Chicago Great Western R. Co. 
V. rice, 9K, 423, °3 35. An 230) mee 
troit Crude Oil Co. v. Grable, 94.F. 
73, 86 C.C.A. 94; Phoenix Assur. Co. 
We eer 7 Fee 243 oot (OO a a 
Mt. Adams, etc., Inclined R. Co. v. 
Dowery,, Th bo £63, 205 CC Ae 5965 
Motey v. Pickle Marble, etc., Co., 74 
F, 155, 20 C.C.A. 366; Monroe y. Brit- 
ish, ete., Marine Ins. Co., Ltd., 52 F. 
Toe oie Coens Une LAL Sv. uO OS 
ville, ete., R..Co., 35 F..116; Nation- 
al Exchange Bank v. White, 30 F. 412 
[rev on other grounds 12 S.Ct. 928, 145 
U.S. 512, 36 L.Ed. 795]; Hathaway 
v. Hast Tennessee, etc., R. Co., 29 F. 
4389; Adams’ v. “Spangler, 17°F. 133, 
5 McCrary 334. 

Alaska.—Begenish v. Gates, 
ka, 51. 

Ariz. ucson Consolidated Nat. 
Bank v. Cunningham, 238 P. 332, 28 
Ariz. 518. 

Ark,.—Catlett v. St. Louis, etc., R. 
Cox 2S Wal 1062, ib 7 eAueke 460, 038 
Am.S.R. 254, 

Cal.—Diamond v. Weyerhaeuser, 
174 P. 38, 178 Cal. 540; Jacobson: v. 
Northwestern Pac. R. Co., 166 P. 8, 
175 Cal. 468; In re Baldwin’s Estate, 
123 P. 267, 162 Cal. 471; Wilson—v. 
Alcatraz Asphalt Co., 75 P. 787, 142 
Cal. 182; Valdick v. Le Clair, 259 P. 
673, 106 Cal.App. 489: Wayland. v. 
Latham, 264 P. 766, 89 Cal.App. 55; 
In re Wasson, 201 P. 793, 54 Cal.App: 
269; Ross v. San Francisco-Oakland 
TerminalvEy.s).©G,eLoL Piss 47 Cal. 
App. 753; Kalish v. White, 173 P. 494, 
36 Cal.App. 604. 

Colo.—Coffman v. Hartman, 199 P. 
480, 70 Colo. 231; Webster v. Rhodes, 
112 P. 324, 49 Colo. 203: Brown v. 
Potter, 458) Pa7s5, 133 ColovAipps abla; 
Colorado Coal, etce., Co. v. John, 38 
Pye) COLOLA DD. 2 Se 

Conn.—Green v. Brown, 123 A. 435, 
100 Conn. 274; Ulrich v. New York, 
age & H. R. Co., 119 A. 890, 98 Conn. 

Dak.—Star Wagon Co. v. Matthies- 
sen, 14 N.W. 107, 3 Dak. 233. 

D.C.—Faucett v. Bergmann, 22 F. 
(2d) 718, 57 App.D.C. 290; Thomas 
R. Riley Lumber Co. v. McHarg, 47 
App.D.C. 389; Walker v. Warner, 31 
App.D.C. 76; Seott v. District of Co- 
lumbia, 27 App.D.C. 413; Prigge v. 
Lansburgh, 5 App.D.C. 30. 

Ga.—_Massey v. David Rothschild 


2 Alas- 


& Co., 125 S.E. 771, 33 Ga.App. 148. 
Ar v. Visser, 250 Ill.App. 
NG 
Ind.—Westfall v. Wait, 73 N.E. 
1089, 165 Ind. 353; Meyer v. Manhat- 


tan L. Ins, Co., 43 N.E. 448, 144 Ind. 
439; Williams v. Pittsburgh, C., C. & 
St. La Ry. Co, 120 NB. 46, 68) Ind. 
App. 93; Cleveland, etc, R. Co. v. 
Heath, 53 N.E. 198, 22 Ind.App. 47. 
Iowa.—Schmidt v. Hayden, 219 N. 
W. 399, 205 Lowa 1369; In re Johnson's 
Will, 207 N.W. 748, 201 Iowa 687; 
McGlade v. City of Waterloo, 156 N. 
W. 680, 178 Iowa 11; Cherry v. Des 
Moines Leader, 86 N.W. 323, 114 Iowa 
298, 89 Am.S.R. 365, 54 L.R.A. 855; 
Hurd v. Neilson, 69 N.W. 867, 100 
Towa 555; Barnhart v. Chicago, etc., 
R. Co., 66 N.W. 902, 97 Towa. 654; 
Reeder v. Dupuy, 65 N.W. 338, 96 
Iowa 729; Beckman v. Consolidation 
Coal Go,,, 57) IN.W.2 8389, 90 Towa. i252; 
Meyer v. Houck, 52 N.W. 285, 85 Iowa 


319. 

Me.—Winslow v. Tibbetts, 162 A. 
785; Johnson y. Portland Terminal 
Co., 162 A. 518; Healey v. Cumber- 
land County Power & Light Co., 134 
A, 544, 125 Me. 519; Tyler v..Wright, 
119 A. 583, 122 Me. 558; Pike v. Smith, 
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115. A. 288,120 Me. 5125. Weedirivs 
Clark, 109 A. 8, 118 Me. 466; Reed v. 
Reed, 95 A. 211, 113 Me. 522; Welling- 
ton v. Corinna, 71 A. 889, 104 Me, 252; 
Young v. Chandler, 66 A. 5390 102 Mies 
251; Coleman v. Lord, 52 A: 645, 96 
Me. 192: Bennett v. Talbot, 38 A. 
112, 90 Me. 229; Moore v. McKenney, 
21 A. 749, 83 Me. 80, 23 Am.S.R. 753. 
Minn.—Bryant Inv. Co. v. Dimmick, 
219 N.W. 185, 174 Minn. 339; Manos 
Viste weal City Ry co: 217 N.W. 
SL oN LIne O25 Abbott v. Chi- 
cago, ete, R. Co., 16 N.W. 266, 30 
Minn. 482. 
Miss.—Clark v. J. L. Moyse & Bro., 
48 So. 721, 95 Miss. 303. 
Mont.—Conway vy. Monidah Trust, 
157 P. 178, 52 Mont. 244. 
Neb.—Morgan v. United Ben. L. 


Ins. Co., 241 N.W. 777. 
N.H.—State v. Harrington, 45 A: 
404, 69 N.H. 496. 


N.J.—Polhemus v. Prudential Real- 

ty Pea a 67 A. 303, 74 N.J.Law 570. 

N.M. of Commerce Vv. 
Broyles, 120°P. 670, 16 N.M. 414 [rev 
on other grounds 34 §.Ct. 730, 234 U. 
SP642"53" Twat 2a) Chitdersaavs 
Hubbell= 1102 1054) S25. NO, Sao, 
Lockhart v. Wills, 50 P. 318, 9 N.M: 
263; Gildersleeve v. Atkinson, 27 P. 
477, 6 N.M. 250. 

N.Y.—Hemmens v. Nelson, 34 N.E. 
842" 13'S? SNe ve Dd, / 20") RAL ea aOr 
Linkhauf v. Lombard, 33 N.E. 472, 
137 INaY—4177" 33 Amm:S. RR.” 743) (20m ie 
R.A. 48; Wells v. Dispensary Medical 
Assoc., 24 N.E. 276, 120 N.Y. 630, 2 
Silv.A. 577; Bulger v. Rosa, 24 N.B. 
253, 119 N.Y. 459; Hall v. Stevens, 22 
Nib. 3:74; P16) INVY.| 2015.5, La AL si0Z8 
Dwight v. Germania L. Ins. Co., 8 N. 
BH 654, 7103 Noy. 33841, (67, AmiIRS i299 
25 N.Y.Wkly.Dig. 1; Cohn vy. Mayer 
Brewing Co., 56 N.Y.S. 293, 38 App. 
Diveeos Decker v. Sexton, 43 N.Y.S. 
167,. 19 Mise. 59; Birmingham ve 
Rochester City, etc., RACo., 18 Neyess 
649; Blewitt v. Olin, 2 N.Y.S. 402 [rev 
on other grounds 3 N.Y.S. 936]. 

Okl.—Briggs v. Wright, 18 P.(2d) 
530; Staton v. Robinson, 1 P.(2d) 350, 
150 Okl. 193; Pickens v. Pittman, 269 
F. 347, 132 Okl. 64; Johnson v. State 
Bank of Commerce of Gate, 252 P. 
59, 123 Okl. 127; Eagle Loan, etc., Co. 
Vv. Starks, 7243 P.- 725.4 JL OKI ede 
Morris Mfg. Co. v. Kales Stamping 
Co., 239 P. 564, 111 Ok}. 286; Amerman 
v.. States, 239. BP. 146, 110. Okig Was 
Christopher Press Controller Co. v. 
N. S. Sherman Machine & Iron Works, 
225 P. 505, 99 Okl. 129; McFadden v. 
Paulson, 225 P. 528, 98 Okl. 298; Nel- 
son v. Jones, 219 -P:. 667,938 Ok ES5. 
O’Neill v. Lauderdale, 195 P. 121, 80 
Okl. 170; Sartain v. Walker, 159 P. 
1096, 60 Okl. 258; Metropolitan R. 
Co. v. Fonville, 91 P. 902, 19 Okl. 2838; 
Neeley v. Southwestern Cotton Seed 
ON Coy 5. Pl Sb TV ISFORD S566 caver 
RAL 146: 

Porto Rico.—Cirino v. American R. 
Co., 12 Porto Rico Fed. 71; Reyes de 
Lopez v. Suce de Sainte Jeanne, 7 
Porto Rico Fed. 647. 

S.D.—Midway Farmers’ Warehouse 
Co. v. Foley, 213 N.W. 507, 51 S. Dt 
288; Commercial & Savings Bank v. 
Duitsman, 205 N.W. 379, 48 S.D. 534; 
arecte ale Vs Mord, (109 ON. We Dill6e cal 


S.D : 
Vt.—Neill v. Ward, 153 A. 219, 103 
vt. 117; Wellman v. Wales, 129 A. 


317, 98 Vt. 4387. 

W.Va.—Hicks v. New River, ete., 
Consol. Coal Co., 120 S.E. 898, 95 W. 
Va. 17; Bank of White Sulphur 
Springs’ v. Lynch, 116 .S. E. 685, 93 W. 
Va. 382; Owen v. Appalachian Power 
Co., 89 'S.B. 262, 78 W.Va. 596; 
liams v. Belmont Coal, etc., 
S.E. 802, 55 W.Va. 84; 
Hoster Brewing Co. 41 S.E. 180, 51 
W.Va. 259; Ketterman v. Dry Fork 
R. Co., 37 S.E. 688, 48 W.Va. 606. 

See ‘Louisville & N. R. Co. v. Grant, 
27 S.W.(2d) 980, 284 Ky. 276 (hold- 
ing that in the federal courts the 
trial judge must direct verdict when 
under evidence contrary verdict 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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number of verdicts’! returned in opposition to it; 
where by giving to the opposite party the benefit of 
the most favorable view of the evidence the verdict 
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against him is demanded, or required,’” no different 


should be set aside); Brenizer  v. 
Nashville, C. & St. L. Ry., 3 S.W.(2d) 
1053, 8 S.W.(2d) 1099, 156 Tenn. 479 
(holding that a federal judge, may 
direct verdict where the evidence is in- 
sufficient to support a contrary one); 
Cutler v. Hurlbut, 29 Wis. 152 (in an 
opinion by a divided court, where one 
of the two justices constituting the 
majority so held). 4 

“Instead of going through the use- 
less form of submitting the case to 
the jury and correcting error, if made, 
by setting aside the verdict, the court 
should in the first instance direct 
the jury to return the verdict the evi- 
dence compels.” Spaulding v. New 
Mork ein tda. Ins Co. LO9scA. 22, 28, 
94 Vt. 42. 

[a] Reason for rule.—It would be 
an idle proceeding to submit the evi- 
dence to the jury when they could 
justly find in only one way. North 
Pennsylvania R. Co. v. Chicago Com- 
mercial Bank, 8 S.Ct. 266, 123 U.S. 
727, 31 L.Wd. 287; Neill v. Ward, 153 
ASS 219, 103" Vito 1417. 

[b] In Illinois (1) the decisions 
are not harmonious as to whether the 
rule prevails, there being some which 
recognize it as formerly having been 
the rule but declare that it is no long- 
er so (Bunnell v. Rosenberg, 126 Ill. 
App. 196; Fleming y. Ludington, 121 
TLApp. .54;_.St..-Louis. Nat... Stock 
Yards v. Godfrey, 101 Ill.App. 40 [aff 
65 N.E. 90, 198 Ill. 288]), (2) while 
others, some of which are later than 
some of the decisions noticed above, 
state and apply the text rule (Ferrero 
v. National Council of Knights and 
Ladies of Security, 141 N.E. 130, 309 
Ill. 476; Montgomery vy. Robertson, 
82 N.E. 396, 229 Ill. 466; Chicago, etc., 
R. Co. v. Steckman, 79 N.E. 602,224 
Tll. 500; Illinois Cent. R. Co. v. Bail- 
ey, 78 N.B. 833, 222 Ill. 480 [aff 127 
Ill.App. 41]; Martin v. Chicago, etce., 
Ri Co.,, 62, N.E.. 599, 194-11, 133 [rev 
on other grounds 92 I1lApp. 133]; 
Simmons v. Chicago, etc., R. Co., 110 


Ill. 340; Gilmer Creamery .Ass’n v. 
Quentin, 142 Ill.App. 448; Brown v. 
Chicago, 135 Ill.App. 126; Riley v. 


American Steel, etc., Co., 129 Ill.App. 
123; Lasher v. Colton, 126 I11.App. 
119 [aff 80 N.B. 122, 225 Mil. 234, 8 
Ann.Cas. 367]; Chicago Hardware 
Co. v. Matthews, 124 Ill.App. 89; No- 
lan v. Morris, 108 I1l.App. 261; Con- 
tinental Nat. Bank y. Metropolitan 
Nat. Bank, 107 Ill.App. 455; Chicago 
City R. Co. v. Ahler, 107 Ill.App. 397; 


Smith v. Birdsall, 106 Ill.App.. 264; 
Chicago Title, etc., Co. v. Standard 
Fashion Co., 106 Ill App. 135; Web- 


ster Mfg. Co. v. Goodrich, 104 Ill.App. 
76; Meyer v. Meyer, 101 Ill.App. 92; 
Blah vy. West Chicago St. R. Co., 100 


Tl. App. 393; Kluska v. Chicago, 97 
Tll.App. 665; Ackerstadt v. Chicago 
City R. Co., 94 Ill.App. 130 [aff 62 


N.E. 884, 194 Ill. 616]; Martin v. Chi- 
cago, ete., R. Co., 92 Ill.App. 133 [rev 
on other grounds 62 N.E. 599, 194 Ill. 
198];5 Haecker vy. (Chicago, ete. R. 
Co., 91 Ill.App. 570; Finley v. West 
Chicago St. R. Co., 90 Ill.App. 368; 
Boyle v. Illinois Cent. R. Co., 88 Ill. 
App. 255; Gravadahl y. Chieago Re- 
fining Co., 85 Ill.App. 342; Bjork v. 
Illinois Cent. R. Co., 85 Ill.App. 269; 
Ryan v. Chicago, 79 Ill.App: 28; 
Boyer v. Chicago, etc., R. Co., 68 Ill. 
App. 219; Tobin v. Friedman Mfg. 
Co., 67 Ill.App. 149; Illinois Central 
R. Co. v. Meyer, 66 Ill.App. 581 [aff 
52 N.E. 848, 177 Ill. 5911). 

[cl In Pennsylvania, in cases 
which in other states would be consid- 
ered as equitable, but which are tri- 
able at law in that jurisdiction for 
want ‘of courts of equity, it is proper 
for the court to grant and improper 
for it to deny the motion where the 
court could not support a verdict on 
such evidence if rendered, and, if it 


was a question before the court sit- 
ting as a chancellor in a proceeding 
in equity, it would be the court’s duty 
to decide against the adverse party. 
Gilchrist v. Brown, 30 A..839, 165 Pa. 
275; Oppenheimer v. Wright, 106 Pa. 
569; Phillipz v. Meily, 106 Pa. 536; 
Dean y. Fuller, 40 Pa. 474. 

71. Denny v. Williams, 5 Allen 
(Mass.) 1, 5; Crosby v. Wells, 67 A. 
295, 73 N.J.Law 790, 

“If the evidence is such that the 
court would set aside any number of 
verdicts rendered upon it, toties quo- 
ties, then the case should be taken 
from the jury, by instructing them 
to find a verdict. . On the oth- 
er hand, if the evidence is such that, 
though one or two verdicts rendered 
upon it would be set aside on motion, 
yet a second or third verdict would 
be suffered to stand, the cause should 
not be taken from the jury, but 
should be submitted to them under 
instructions.’ Denny yv. Williams, 
supra. 

72. Greenblatt v. J. R. Bissell Dry 
Goods Co., 95 So. 302, 85 Fla. 83; Lay- 
Hall Grocery Co. v. Johns, 161 S.E. 
354, 173 Ga. 695; Gillen v. Coconut 
Grove Bank & Trust Co., 159 S.E. 282, 
172 Ga. 908; Callaway v: Life Ins. Co. 
of Virginia, 144 S.E. 381, 166 Ga. 818; 
Fielder v. Davison, 77 S.E. 618, 139 
Ga. 509; Leathers y. Leathers, 63 S. 
BE. 1118, 1382 Ga. 211; Skinner v. Bras- 
well, 55 S.E. 914, 126 Ga. 761; Mc- 
Waters v. Equitable Mortgage Co., 42 
S.E. 52, 115 Ga. 723; Sanders Mfg. Co. 
v. Dollar Sav. Bank, 35 S.H. 777, 110 
Ga.) )595; UN. -Y., uumbernins.) Co. Vv. 
Henderson Lumber Co., 86 S.E. 60, 16 
Ga. 756; Eason v. Joy Floral Co., 130 
S.E. 352, 34-Ga.App. 501; Bailey v. 
First Nat. Bank, 129 S.E. 920, 34 Ga. 
App. 454; Massey v. David Roths- 
child & Co., 125 S.E. 771, 33 Ga.App. 
143; Whitson vy. Haniel-Clark & Son, 
118 S.E. 578, 30 Ga.App. 625; Mendel 
v. Converse, 118 S.E. 586, 30 Ga.App. 
549; American Mills Co. vy. Pruitt- 
Barrett Hardware Co., 117 S.E. 110, 
30 Ga.App. 161; Chatham Ice Cream 
Co. y. Sakakeeny, 116 S.E. 558, 29 Ga. 
App. 768; Stanfield v. McConnon & 
Co; 102 -H. 908,: 25 Ga-App. 226; 
Hart v. Metropolitan Discount Co., 
102 S.BE. 375, 24 Ga.App. 807; Dorris 
v. Farmers’ & Merchants’ Bank of 
Cumming, 96 S.EB. 450, 22 Ga.App. 514; 
Shedd v. Standard Sewing Mach. Co., 
94 S.E. 646, 21 Ga.App. 373; Craw- 
ford v. Citizens’ & Southern Bank, 93 
S.E. 173, 20 Ga.App. 576; National 
Council, Junior Order United Ameri- 
can Mechanics, vy. Van Giesen, 92 S. 
EK. 1022, 20 Ga.App. 211; McMillan v. 
Fourth Nat. Bank of Jacksonville, 89 
S.E. 635, 18 Ga.App. 445; Williams 
v. Woodall, 89 S.E. 374, 18 Ga.App. 
299; Cook v. J. I. Case Threshing 
Mach. Co., 87 S.E. 832, 17 Ga.App. 543; 
Bowman y. Winn, 85 S.E. 787, 16 Ga. 
Apn. 546; Smith v. Duke, 64 S.E. 292, 
6 Ga.App. 75; Kern v. Kiefer, 215 N. 
W. 607, 608, 204 Iowa 490 [cit Cye]. 
See Crockett v. Mitchell, 14 S.E. 118, 
88 Ga. 166 (holding that direction is 
proper where the verdict directed is 
the necessary reSult of the evidence, 
the evidence being sufficient and not 
conflicting). 

[a] Statutory construction.— 
Where the condition of the evidence 
is to the effect described in the text 
statement, it is within a statute (Gen. 
Rev. St. [1920] § 2696), authorizing 
direction where the evidence is legal- 
ly insufficient to support a verdict 
for the opposing party in the partic- 
ular issue. Greenblatt v. J. R. Bis- 
sell Dry Goods Co., 95 So. 302, 85 Fla. 


83. 

73. U.S.—New York L. Ins. Co. v. 
Weaver, 8 F.(2d) 680. 

Cal.—Wilson v. Alcatraz Asphalt 
Co., 75 P. 787, 142 Cal. 182. 
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verdict would be warranted,™? and the whole evi- 
dence, on proper, consideration, is insufficient to 
support in his favor such a verdict** or any number 


Fla.—E. E. Alley Co. v. Ball, 136 
So. 704, 102 Fla. 1034; Varnes v. Sea- 
board Air Line Railway Co., 86 So. 


Florida Hast Coast 
64 So. 274, 66 Fla. 


433, 80 Fla. 624; 
R. Co. v. Hayes, 
589. 

Ga.—Whitaker v. Ware, 85 S.H. 829, 
143 Ga. 709; Reid. v. Fain, 68 S.E. 97, 
134 Ga. 508; Leathers v. Leathers, 63 
S.H. 1118, 132 Ga. 211; Brockhan v. 
Hirsch, 58 S.B. 468,128 Ga. 819; N. 
Y. Lumber Ins. Co. v. Henderson 
Lumber Co., 86 S.E. 60, 16 Ga.App. 
756; Cleveland-Manning Piano Co. v. 
Stewart, 84 S.E. 174, 15 Ga.App. 657. 

Me.—Tomlinson vy. Clement Bros., 
154 A. 355, 180 Me. 189; Pike v. Smith, 
115 A. 283, 120 Me. 512. 

Neb.—Kielbeck v. Chicago, etc., R. 
Co., 97 N.W. 750, 70 Neb. 571; Zim- 
merman yv. Kearney County Bank, 91 
N.W. 497. 

58.C.—Atlantie Coast Line R. Co. v. 
Searson, 135°S°h. 567, 137 S.C. 468: 
Gobbel v. Columbia Ry. Gas & Elec- 
TPACKC OTS Sri. Heme ie LO) Sore Ofte 
“-.W.Va.—Manchester vy. Parsons, 84 
S.E. 885, 75 W.Va. 793. 

7% U.S.—Gunning vy. Cooley, 50 S. 
Ct. 231, 281 U.S. 90, 74 L.Ed. 720 [aff 
58 App.D.C. 304, 30 #.(2a) 467]; Chi- 
cago, etc., R. Co. v. Coogan, 46 S.Ct. 
564, 271 U.S. 472, 70 L.Ed. 1041; Bal- 
timore, etc., R. Co. v. Groeger, 45 S. 
Ct 216954266 SUSY 5215 6.9) Sto Biden 
[rev 288 F. 321]; Slocum v. New York 
Lins. COU 8S (S.Clta Deane 2 Lou asenOse 
57 L.Ed. 879: McGuire v. Blount, 26 
St 199 “Wess 14250 > Oe encaeetioe 
Anderson County Com’rs v. Beal, 5 
S.Ct. 433, 118 U.S. 227, 28 L.Wd: 966; 
Pleasant v. Fants, 22 Wall. 116, 22 L. 
Ed. 780; U. S. v. Lesher, 59 F.(2d) 
53; EF. W. Woolworth Co. v. Davis, 41 
F.(2d) 342 [cert den 51 S.Ct. 33, 282 
U.S. 859, 75 L.Ed. -760]; New York 
L. Ins. Co. v. Weaver, 8 F.(2d) 680; 
Dustin Grain Co. v. McAllister, 296 F. 
611; Lauria v. E. I. Du Pont De Ne- 
mours & Co., 250 F. 353; Noble v.-c. 
Crane & Co., 169 F. 55, 94 C.C.A. 423 
{foll C. Crane & Co. v. Sasher, 172 F. 
1022, 96 C.C.A. 665]. 

Ariz.—Ewing v. U. S., 89 P. 598, 11 
Ariz; 1. 

Cal.—Los Angeles Farming, etce., 
Co. v. Thompson, 49 P. 714, 117 Cal. 
594 faft 21) S:.Ct. 289) 180 US 724s 
L.Ed. 432]; Lacey v. Porter, 37 P. 
635, 103 Cal. 597; In re Bemmerley’s 
Estate, 294 P. 33, 110 Cal.App. 550: 
Hinkle wv. Laity 208- Py 10st. 55 Cale 


App. 425. 

D.C.—U. S. v. Stewart, 58 F.(2d) 
520, 61 App.D.C. 115; Riddle v. Gib- 
son, 29 App.D.C. 237;  Warthen v: 
Hammond, 5 App.D.C. 167. 

Ind.—Beck v. O’Dell, 140 N.E. 527, 
193 Ind. 386; Beaning v. South Bend 
eeage Co., 90 N.E. 786, 45 Ind.App. 
Miss.—Mobile & O. R. Co. v. Clay, 
125 So. 819, 156 Miss. 4638 [cert den 
51 SiCt.) 1249282 "WS. 79844. 75 Led 
C4943 HMOtt ve! Go MY & NY RACow aa 
So. 146, 145 Miss. 768. 

Mont.—Stiemke v. Jankovich, 233 
P. 904, 72 Mont. 363; Bean v. Mis- 
oss Lumber Co., 104 P. 869, 40 Mont. 


Neb.—Chaffee v. Park Falls Lum- 
eer Co., 96 N.W. 495, 1 Neb. (Unoff.) 
632. 

N.J.—Weatherby v. Newfield Smyr- 
na Rug Co., 78 A. 190, 80 N.J.Law 364; 
Vandergrift Constr. Co. v. Camden, 
ete., R. Co., 65 A. 986, 74 N.J. Law 669: 
Crosby v. Wells, 67 A. 295, 73 N.J.Law 
790; Loper v. Somers, 61 A.85, 71 N. 
J.Law 657; Coyle v. Griffing Iron Co., 
orks 665, 68 N.J.Law 609, 47 L.R.A. 
147. 

N.M.—Young v. Southern Pac. Co., 
208 vk. AZO Or 34s NIM AG 2e Romero: sv. 
Zomero, .226 P. 652, 29 N.M. 667; Sol- 
omon Vv. Yrisarri; 54 -P. 752) 9" NM. 
430; Lutz v. Atlantic, etc., R. Co., 30 
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of such;7* 


it and to sustain such a verdict.7® 


is some authority holding that the power of a court 
to set aside a verdict in a civil case and its power 
to direct a verdict in such a case are practically iden- 
tical in nature and in substanee,*’ the rule in a num- 
ber of jurisdictions is that the principles that gov- 
ern in directing verdicts and in granting new trial 
after verdict are not the same;*® it is not the rule 
that a directed verdict may be granted whenever 
the evidence is such that on motion the court would 
the fact that a court would 
have been authorized to grant a new trial, had a 
contrary verdict been returned, does not necessarily 
authorize it to direct a verdict;*® it is only where 
it would be the court’s duty, and not where it would 


grant a new trial;7® 


or unless the evidence is sufficiently 
substantial to warrant the basing of a verdict on 
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for such action 
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merely be its right, to order a new trial, that ver- 


P. 912, 6 N.M. 496, 16 L.R.A. 819. 

Okl. --Shaffer v. Ocean Accident & 
Guarantee Corporation, 5 P.(2da) 368, 
153 Okl. 135; Fitzpatrick v. Nations, 
120 P. 1020, 30 Okl. 462; Guss v. Fed- 
eral Trust Co., 91 P. 1045, 19 Okl. 138. 

Ss. C.— Ingram v. Davis, 125 S.E. 920, 
131 S.C. 326. 

Tex.—Choate v. San Antonio, ete., 
Rr CO.5 56) S. Wa 24 iy ody S.VWia oko, 90 
Tex: 185. 

Wash.—Hanson v. Washington Wa- 
ter Power Co., 5 P.(2d) 1025, 165 
Wash. 497. 

W.Va.—Draper v. Mercer Hardware 
& Furniture Co., 139 S.E. 645, 104 W. 
Va. 144; Diddle v. Continental Cas- 
ualty Co., 63 S.E. 962, 65 W.Va. 170, 
2D Ay ee NINES tase 

Wis.—White v. Minneapolis, St. P. 
&\S. S. M. Ry. Co., 133 N.W. 148, 147 
Wis. 141. 

“Tt would be but an idle ceremony 
to submit the case to the jury by 
instructions authorizing them to find 
for a party, when he has introduced 
no evidence which would authorize 
it, and when, if they find a verdict 
in his favor, it would be the duty of 
the court to set it aside because there 
was no evidence to support it.” 
Heath v. Jaquith, 68 Me. 433, 438 
[quot Wellington v. Corinna, 71 A. 
889, 890, 104 Me. 252; Woodstock v. 
Canton, 39 A. 281, 282, 91 Me. 62]. 

75. Baumann v. Hamburg-Ameri- 
ean Packet Co., 51 A. 461, 67 N.J.Law 
250; Crue v. Caldwell, 19 A. 188, 52 
N.J.Law 215; Baldwin v. Shannon, 43 
N.J.Law 596. 

76. Davlin v. Henry Ford & Son, 
20 F.(2d) 317; In re Fleming’s Es- 
tate, 251. P! 637, 199 ‘Cal. 7503) Way- 
land v. Liatham, 264 P.-766, 89 Cal. 
App. 55; Dutton v. Atlantic Coast 
Line R. Co,, 88 S.E.. 263, 104. .S;C. 16 
[ati sseS:Ct, 191245) U.S. 637, 162) L. 
Ed. 525]; Howell v. Atlantic Coast 
line R..Co., 83 S.E. 639, 99 S.C. 417. 


77. Spaulding v. New York Mut. 
A bins, Co,°109: As 22, 94 Vti-42. 
78. U.S.—Samuel v. George Weide- 


mann Co., 295 F. 314; Nelson v. Ohio 
Cultivator (Co, 188. hy 620, 1112 (CCA. 
394: Mt. Adams, etc., Inclined R. Co. 
v. Lowery, 74 F. 463, 20 C.C.A. 596. 
Ark.—Harper v. Bankers’ Reserve 
Life Co., 51 S.W.(2d) 526. 
Fla.—Lawrence v. Wilson Cypress 
Co., 140 So. 630; E. BH. Alley Co. v. 
Ball, 136 So, 704, 102 Fla. 1034; Grav- 
ette v. Turner, 81 So. 476, 77 a. 311; 
Anderson v. Southern Cotton Oil Co., 
74 So. 975, 73 Fla. 432, L.R.A.1917H 
715; Haile v. Mason Hotel & Invest- 
ment Co., 71 So. 540, 71 Fla. 469; An- 
thony Farms Co. v. Seaboard Air Line 
Ry:;, 67 So. 913, 69 Fla. 188; Logan 
Coal & Supply Co. v. Hasty, 67 So. 
72, 68 Fla. 539; Aberson v. Atlantic 
Coast Line R. Co., 67 So. 44, 68 Fla. 
196; Gunn vy. City of Jacksonville, 64 
So. 435. 67 Fla. 40; Florida East 
Coast Ry. Co. v. Hayes, 64 So. 274, 


66 Fla. 589. 

Tll.—Illinois Cent. R. Co. v. Satkow- 
ski, 107 Ill.App. 524; Wetherell v. 
Chicago City R. Co., 104 Ill.App. 357. 

Mich.—Randolph v. Detroit 'United 
Ry., 181 N.W. 44, 213 Mich. 100. 

Miss.—Mobile, ete., R. Co. v. John- 


son, 141 So. 581; Newton v. Homo- 
chitto Lumber Co., 138 So. 564, 162 
Miss. 20 


N.Y.—Mitchell v. Third Ave. R. Co., 
DOMeN Wess ol 18S 6 2h eAjop. Dlvemson bs 
Luhrs v. Brooklyn Heights R. Co., 42 
N.Y.S. 606, 11 App.Div. 173 [rearg den 
42 N.Y.S. 1101, 18 App.Div. 126]. 

S.C.—Altee v. South Carolina R. 
CORAL SKOF EOS 

W.Va.—Poling v. Ohio River R. Co., 
nee S.E. 782, 38 W.Va. 645, 24 L.R.A. 

And see infra text and notes 79-83. 

“It seems to us to follow, from 
both reason and authority, that there 
is a difference between the legal dis- 
cretion of the court to set aside a 
verdict as against the weight of evi- 
dence, and that obligation which the 
court has to withdraw a case from 
the jury, or direct a verdict, for in- 
sufficiency of evidence. In the latter 
case it must be so insufficient in fact 
as to be insufficient in law; in the 
former case it is merely insufficient 
in fact, and it may be either insuffi- 
cient in Jaw, or may have more 
weight, and not enough to justify the 
court, in exercising the control which 
the law gives it to prevent unjust 
verdicts, to allow a verdict to stand.” 
Mt. Adams, ete., Inclined Ry. Co. v. 
Lowery, 74 F. 463, 476, 20 C.C.A. 596. 

“Tt [a motion to direct] stands on 
ground wholly distinct from a motion 
for a new trial; though the latter, in 
one of its reasons, often comprehends 
the former,—as where the case is 
wholly without evidence as to some 
essential fact.” Poling v. Ohio River 
R. Co., 18 S.E. 782, 788, 38 W.Va. 645, 
24 L.R.A. 215. 

79. Howard v. Louisiana, ete, R. 
Co.,- 49° B.¢2d), 671 Nelson v.. Ohio 
Cultivator Co., 188 F. 620, 112 C.C.A. 
3894; In re Yale’s Mstate, (Cal.) 4 P. 
(2d) 153 [superseding (App.) 293 P. 
894]; In re Caspar’s Estate, 155 P. 
631, 172 Cal. 147; Jensen v. Sprigg, 
258 P. 6838, 84 Cal.App. 519; McCarthy 
v.. Pacifie, Blec: RR: Co.,. 255. Pi 868, 82 
Cal.App. 503; Austin v. Public Serv- 


ice Co., 215 Ill.App. 297; Keevil v. 
EOnstends (Tex.Civ.App.) 173 S.W. 
80. Travellers’ Ins. Co. y. Ran- 


dolph, 78 F. 754, 24 C.C.A. 305; In re 
Lances’ Hstate, (Cal.) 14 P.(2d) 768; 
Hunt v. United Bank & Trust Co., 291 
P. 184, 210 Cal. 108; Boynton v. Rich- 
field! O1lViGo ese 2. (2d)i6l st Ta Oale 
App. 699; Lawrence v. Wilson Cy- 
press Co., (Fla.) 140 So. 630. 

81. Estate of Casper, 155 P. 631, 
172 Cal. 147; Jensen v. Sprigg, 258 Pp. 
683, 84 Cal.App. , 519; McCarthy v. 
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dict may be directed;8! and, thus it may not direct 
a verdict, as it could grant a new trial, on the 
ground that another verdict would be against the 
preponderance or great weight of the evidence but 
only where there is an absence of evidence suffi- 
cient to sustain the verdict.82 Moreover, even though 
the verdict must be set aside and new trial granted, 
the court may not direct a verdict unless the ground 


would be the insufficiency of the 


evidence, and cannot do so where it would result 
from a consideration of the weight of the evidence,** 
or from other matters of law or procedure than 
insufficiency of the evidence, which, taken in con- 
nection with the testimony, render a new trial ap- 
propriate in order to secure justice.** 

(c) Where 
Where there is no conflict in the evidence®® nor dis- 


Evidence Undisputed.®> 


Pacific Elec. Ry. Co., 255° P. 868,82 
Cal.App. 503; In re Tymeson’s Will, 
187 N.Y.S. 330, 114 Misc. 643. 4 

82. In re Caspar’s Estate, 155 P. 
631, 172 Cal. 147; Jensen v. Sprigg, 
258 P. 683, 84 Cal.App. 519; McCar- 
thy v. Pacific Elec. R. Co., 255 P. 868, 
82 Cal.App. 508; Warthen v. Ham- 
mond, 5 App.D.C. 167; Newton v. 
Homochitto Lumber Co., 138 So. 564, 
162 Miss. 20. 

“Tt has sometimes been said, and 
the statement is not an unfair infer- 
ence from certain general expressions 
in some of the cases, that, whenever 
the trial court would set aside the 
verdict of a jury, when rendered, it 
may in advance direct a verdict to the 
contrary. For it is not only the right, 
but often the duty, of a trial court, in 
the interests of justice, to vacate a 
verdict when the court is satisfied 
that the preponderance of evidence is' 
against the verdict; and its action in 
such regard is matter of sound dis- 
eretion, not to be revised on appeal 
by a purely appellate tribunal. And 
yet, though the trial court may, and 
often should, set aside a verdict on 
the ground of the preponderance of 
evidence being against it, and again 
remit the issue to the jury, it is not 
for that reason authorized in the first 
instance to direct a verdict for the 
party in whose favor it regards the 
evidence as preponderating. Where 
there is testimony of a substantial 
character to go to the jury, it is al- 
ways for the jury to determine the 
question of the preponderance of evi- 
dence, subject to the revisory power 
of the court to order a retrial... . 
The question is not whether the tes- 
timony preponderates in favor of one 
party or the other, which it is the 
province of the jury under our law 
to determine; but whether there is 
any substantial evidence on the part 

of . [the adverse party] that 
should “be submitted to the jury.” 
ero v. Hammond, 5 App.D.C. 167, 

oO, 


83. See infra § 445. 
84. See infra § 446. 
85. Undisputed facts as raising 


question for court see supra § 336. 
86. U.S.—Flannagan v. Provident 

Lis; ete,, Ins. Co., 22) W(20d) 2136." Ane 

pone v. Southern R. Co., 20 F.(2d) 


Cal.—Martin v. Ward, 10 P. 276, 69 
Cal. 129. 

Ga.—Callaway v. Virginia L. Ins. 
Co., 144 S.E. 381, 166 Ga. 818; Bailey 
Vv. First Nat. Bank, 129 S.E. 920, 34 
Ga.App. 454; National Council, Junior 
Order United American Mechanics v. 
vom Giesen, 92 S.E. 1022, 20 Ga.App. 


Ill.—Marshall v. John Grosse Cloth- 
ing Co., 56 N.B. 807, 184 Ill. 421, 75 
Am.S.R. 181; First’ State Bank of 
Pond Creek, Okl., -v..Clark, /202= It 
App. 283. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pute as to the material facts in the ease,8? which 
are established by testimony in which there is no 
conflict,®® and the case, in point of law, is clearly 
with one party or the other;8® where none of the es- 


Ind.—Meikel v. Greene, 94 Ind. 344. 
Neb.—Iler v. Merrick “County, 147 
NAW 118,96 Neb wilde 
N.C.—Reinhardt v. Tennessee T; 
etc. Ins: Con 16) Ssh 528, .200 N.C. 
785: Chas. S. Riley & Co. v. Carter, 
81 S.E. 414, 165 N.C. 334. 
Ohio.—Roots v. Kilbreth, 10 Ohio 
Dec. (Reprint) 20, 18 Cine.L.Bul. 58. 
Okl.—Morris Mfg. Co; ‘vy. *Kales 
Stamping Co., 239 P. 564, 111 Okl. 286, 
Or.—Treadgold v. Willard, 160 P. 
803, 81 Or. 658; Merrill v. Missouri 
Bridge, etc., Co., 140 P. 489, 69 Or. 
585; Squires v. Modern Brotherhood 
of America. 135 P. 774, 68 Or. 336; 
Coffin v. Hutchinson, 30 P. 424, 22 
Or. 554. 
See Dysart v. Terrell, (Tex.Civ. 
eae: 70 S.W. 986 (recognizing the 
rule). 


87. S: } 5 
U.S. 143. 23 L.fd..855; Schuchardt v. 
Allens de Wall) 359,017!) Tdi 6 423 
Burgie v. Hicks, 203 F. 340; Teis v. 
Smuggler Min. Co.,, 158 F. 260, 85 


CAGVAC 478, 155 LRTALN.S:5 8938. 
Ill.—Evans v. Evans, 163 Ill.App. 
203; McGrath v. Chicago, etc., R. Co., 


95 Ill.App. 659. 

Ind.—Ackerman v. Pere Marquette 
R. Co., 108 N.E. 144, 58 Ind.App. 212; 
Sullivan v. Indianapolis, Coss “IV 
Traction Co., 103 N.E. 860, 55 Ind.App. 
407; Lyons v. City of New Albany, 
103 N.E. 20, 54 Ind.App. 416; Watt v. 
Mishawaka Paper & Pulp Co., 99 N.E. 
1029, 53 Ind.App. 682, 

N.J.—Schotland v. Hirsch, 155 A. 
21, 9 N.J:-Misc. 600. 

Ohio.—Beucker v. Baker, 21 Ohio 
Cir.Ct. 540, 11 OhioCir.Dee. 642. 

Or.—Treadgold v. Willard, 160 P. 
803, 81 Or. 658; Merrill v. Missouri 
Bridge, etce., Co., 140 P. 439, 69 Or. 
585; Squires v. Modern Brotherhood 
OfeAmerica, 130. Po Wea 6s. Or. 3365 
Con v. Hutchinson, 30 P, 424, 22 Or. 
554. 

Pa.—Koons v. Steele, 19 Pa. 203. 

Tenn.—Tyrus v. Kansas City, etc., 
R. Co., 86 S.W. 1074, 114 Tenn. 579. 

Tex.—First State Bank of Denton 
v. Vestal & Naugle, (Civ.App.) 48 S. 
W.(2d) 706. 

88. Colo.—Israel v. Day, 92 P. 698, 
41 Colo. 52. 

Ind.—Haynes v. Thomas, 7 Ind. 38. 

Iowa.—Kern vy. Kiefer, 215 N.W. 
607, 608, 204 Iowa 490 [cit Cyc]. 

Mo.—McGolderick v. Wabash Ry. 
Co., 200 S.W. 74, 200 Mo.App. 436 
[cert quashed 204 S.W. 396]. 

N.Y.—Robbins v. Springfield F., 
sins. Co., 44 NE. (1597-149 UNoy: 


Teis v. Smuggler Min. Co., 158 
F. 260, 85 C.C.A. 478, 15 L.R.A.N.S. 
893; Callaway v. Virginia L. Ins. Co., 
144 S.E. 381, 166 Ga. 818; Bailey v. 
First Nat. Bank, 129 S.E. 920, 34 Ga. 
App. 454; National Council, Junior 
Order United American Mechanics v. 
Van Giesen, 92 S.BH. 1022, 20 Ga.App. 
211; Koons v. Steele, 19 ’Pa. 203. 

90. Mass.—Zielmann v. Copelof, 
122 N.B. 552, 232 Mass. 393; Goldstein 
v. D’Arcy, 87 N.E. 584, 201 Mass. 312. 

Neb.—Keeley Institute v. Wade, 85 
N.W. 288, 61 Neb. 313. 

N.J.—McCarthy v. Metropolitan 
Life Ins. Co., 69 A. 170, 75 N.J.Law 
887. 

N.Y.—Oregon Pac. R. Co. v. For- 
rest, 28 N.E: 137, 128 N.Y. 83; Wil- 
liams v. Guile, 22 N.E. 1071, 117 N.Y. 
343, 6 L.R.A. 366. 

Vt.—Castonguay v. Grand 
Ry., 100 A. 908, 91 Vt. 371. 

91. U.S.—Gunning v. Cooley, 50S. 
Ct, 231, 281 U.S. 90, 74 L.Ed. 720 [aff 
58 App.D.C. 304, 30 F.(2d) 467]; A. B. 
Small Co. v. Lamborn & Co., 45 S.Ct. 
300, 267 U.S. 248, 69 L.Ed. 597; Mar- 
ande v. Texas, etc, R. Co., 22 S.Ct. 
340, 184 U.S. 178, 46 L.Ed. 487; Dela- 
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ware, etc., R. Co. v. Converse, 11 S.Ct. 
569, 1389 U.S. 469, 35 L.Ed. 213; Hen- 
drick v. Lindsay, 93 U.S. 143, 23 L.Bd. 
855; Hutto v. Atlantic L. Ins. Co., 58 
F.(2d) 69 [cert den 53 S.Ct. 21]; Mc- 
Nabb v. Virginian R. Co., 55 F.(2d) 


137; Huntington Development, etc., 
Co. v. Stewart, 54 F.(2d) 1068; Seki- 
noff v. N. P. Severin Co., 53-F. (2d) 


ND ons 
883; 


Murray Co. v. Harrill, 51 F.(2d) 
Rouse v. Burnham, 51 F.(2d) 
709; Larabee Flour Mills Co. vy. Car- 
ignano, 49 F.(2d) 151; Ellerson v. 
Grove, 44 F.(2d) 493; Norfolk South- 
ern R. Co. v. Lask, 43 F.(2d) 45; Con- 
solidated Textile Corporation '‘v. 
Shipp, 41 F.(2d) 479; Andresen v. 
Koercher, 38 F.(2d) 462; Schloss 
Bros. & Co. v. Charles Stern Co., 36 
F.(2d) 628; Blunt v. Chicago, etc., R. 
Co., 34 F.(2d) 63; St. Louis-San Fran- 
cisco R. Co. v. Bachler, 26 F.(2d) 26; 
Benash v. Business Men’s Assur. Co., 
25 F.(2d) 423; Anderson v. Southern 
R. Co., 20 F.(2d) 71; Business Men’s 
Assur. Co. v. Scott, 17 F.(2d) 4 [cert 
den 48 S.Ct. 28, 275 U.S. 531, 72'L. Ed. 
410]; Wheelock v. Clay, 13 F.(2d) 
972; - ‘Traffic: Motor Truck) Corp. v. 
Claywell, 12 F.(2d) 419; W. J. Foye 
Lumber Co. v. Pennsylvania Lumber 
Co., 10 F.(2d) 437 [cert den 46 S.Ct. 
632, 271 U.S. 681, 70 L.Ed. 1149]; Peo- 
ple v. Hutchinson, 9 F.(2d) 675; 
Atchison, etce., R. Co. v. Wyer, 8 F. 
(2a) 30; Kintyre Farmers’ Co-op. El- 
evator Co. v. Midland Nat. Bank, 2 F. 
(2d) 348 [cert den 45 S.Ct. 226, 266 
U.S. 635, 69 L.Ed. 480]; Walton Trust 
Co. v. Taylor, 2 F.(2d) 342; New Am- 
sterdam Casualty Co. v. Farmers’ Co- 
op. Union of Lyons, Kan., 2 F.(2d) 
214; Peck v. Stafford Flour Mills 
Co., 289 F. 43; Clarke v. Illinois Cen- 
tral R. Co., 286 F. 915; Birkestrand v. 
C@nicazo0, sels, neve (COs, lee BOA 
Fricke v. International Harvester Co., 
247 F. 869, 160 C.C.A. 91; Dernberger 
v. Baltimore & O. R. Co., 243 Hh. 21, 
155 C.CLA, 561) Laff 234.8. 4057; Chi- 
cago, ete., RR. Co. Ve .Kroloff, 217 F. 
525, 133 C.C.A. 377; Norfolk, etc., ‘R. 
Co, vs. Hauser; Zit FE. 567, 128 CC.A, 
167; Canadian Northern R. Co. v. 
Senske, 201 F. 637, 120 C.C.A. 65; 
Robinson v. National Tube Co., 174 F. 
408, 98 C.C.A. 578; Robinson v. Den- 
ver City Tramway Co., 164 F. 174, 90 
C.C.A. 160; Teis v. Smuggler Min, 
Cor, Loosen: "260, 85 C.C.A. 478, 15 L.R. 

A.N.S. 893; International Textbook 
oe Af: Heartt, £6 Ws O29; 69 ICC FAL 
127; Chicago Great Western Re Conve 
Roddy; 131. F. 712, 65 GC.C.A‘ .470; 
Priestly v. Provident Sav. Co., 112 F. 
271; Chicago Great Western R. Co. 
v. Healy, 86 F. 245, 30 C.C.A. 11. 

Ala.—Ellis v. New York Life Ins. 
Co., 106 So. 689, 214 Ala. 166; Ed- 
monds v. Schreiber, 111 So. 755, 22 
Ala.App, 24. 

Alaska.—Begenish v. Gates, 2 Alas- 
ka 511. 

Ariz.—Ettlinger v. Collins, 213 P. 
1002, 25 Ariz. 115. 

Ark.—Lybrand v. Watkins Hard- 
ware Co., 239 S.W. 10538, 153 Ark. 266; 
Rock Island Plow Co. v. Rankin, 115 
S.W. 9438, 89 Ark. 24; American Cent. 
rye Co. v. Noe, 88 S.W. 572, 75 Ark. 

Cal.—Southern Pac. Land Co. v. 
Dickerson, 204 P. 576, 188 Cal. 113; 
Diamond v. Weyerhaeuser, 174 P. 38, 
178 Cal. 540; Martin v. Ward, 10 P. 
276, 69 Cal. 129; Valdick v. LeClair, 
289 P. 673, 106 Cal.App. 489. 

Colo.—Tisdel v. Central Sav. Bank, 
6 P.(2d) 912, 90 Colo. 114. 

Conn.—Sedita v. Steinberg, 134 A. 
243, 105 Conn. 1, 49 A.L.R. 154; Green 
v. Brown, 123 A. 435, 100 Conn. 274; 
Wirich v. New, York; etc., RR. Co:; 119 
A. 890, 98 Conn. 567; Bradbury v. 
soe ‘Norwalk, 68 A. 321, 80 Conn. 


Del.—Taylor v. Du Pont Bldg. 
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sential facts are in dispute;®° or where the evi- 
dence, testimony, or material issues or facts are all 
one way, without conflict, undisputed, uncontra- 
dicted, or uncontroverted,®?! and ample or suffi- 


Corp., 99 A. 284, 29 Del. 277; Phila- 
delphia, ete., R.-Co. v. Gatta, 85 A. 
729, 27 Del. 56, 47 L.R.A.N.S. 932. 

D.C.—Faucett v. Bergmann, 57 App. 
D.Cy 290225 Bd pecs. Ge Rhos mie 
Riley Lumber Co. v. McHarg, 47 App. 
D.C. 389; Scott v. District of Colum- 
bia, 27 App.D.C. 413. 

Fla.—Bell v. Niles, 55 So. 392, 61 
Fla. 114; American Process Co. v. 
Florida White Pressed Brick Co., 47 
So. 942, 56 Fla. 116, 16 Ann.Cas. 1054; 
Fedder v. Fraleigh-Lines-Smith Co., 
46 So. 419, 55 Fla. 496. 

Ga.—Bailey v. First Nat. Bank, 129 
S.BE. 920, 34 Ga.App. 454. 

Ind.—Hall v. Durham, 9 'N.E. 926, 
10 N.E. 581, 109 Ind. 434; Wabash 
R. Co. v. Williamson, 3 N.H. 814, 104 
Ind. 154. 

Kan.—Hillis v. Clyde First Nat. 
Bank, 38 P. 565, 54 Kan. 421; Sulli- 
van v. Pheenix Ins. Co., 8 P. 112, 34 
Kan. 170. 

Ky.—Petry v. Nelson, 137 S.W. 783, 
144 Ky. 1. 

Mich.—Boudeman v. Arnold, 166 N. 
W. 985, 200 Mich. 162, 8 A.L.R. 789; 
Nester v. Baraga Tp., 95 N.W. 722, 
133 Mich. 640. 

Miss.—Carrere v. Johnson, 115 So. 
196, 149 Miss. 105; Board of Missis- 
sippi Levee Com’rs v. Montgomery, 
110 So. 845, 145 Mass. 578. 

Mo.—Staehlin v. Major, (App.) 199 
S.W. 427; Howard v. Hurst, 137 S.W. 
1, 156 Mo.App. 205; Badger Lumber 
Co. v. Muehlebach, 83 S.W. 546, 109 
Mo.App. 646; Hendley v. Globe Re- 
finery Co., (App.) 79 S.W. 1163; Ver- 
mont Marble Co. v. Achuff, 83 Mo. 
App. 42. 

Neb.—Furnas County v. Evans, 149 
N.W. 64, 97 Neb. 54; Helming v. or- 
rester, 138 N.W. 190, 92 Neb. 284; 
Monmouth Second Nat. Bank yv. Sno- 
qualmie Trust Co., 120 N.W. 182, 83 
Neb. 645; Garneau v. Cohn, 85 N.W. 
531, 61 Neb. 500. 

N.J.—Belcher v. Manchester Bldg., 
etc., Assoc., 67 A. 399, 74 N.J.Law 833; 
Ryle v. Manchester Bldg., ete., As- 
soc., 67 A. 87, 74 N.J.Law 840; Van- 
dergrift Constr. Co. v. Camden, ete., 
R. Co., 65 A. 986, 74 N.J.Law 669; 
Mooney v. Newbern, 137 A. 567, 5 N.J. 
Mise. 585. 

N.M.—Lockhart v. Wills, 50 P. 318, 
9 N.M. 263; Armijo v. New Mexico 
Towne Co.,fbe.P. 109s on NuNindae ve 

N. Y.—Cowénhoven v. Ball, 23 N.E 
470, 118 N.Y. 231; Cohen v. Ratner, 
143 N.Y.S. 1011, 159 App.Div. 881; 
R: G. Packard Co. v. City; of New 
York, 137 N.Y.S.. 9, 151 App.Div.9941 
[aff 104 N.E. £13'9; 210 N.Y. 590]. 

Ohio.—Cincinnati, Gas, ete., Co. v. 
hime a aniiee 88 N.E. 125, 80 Ohio St. 


Okl.—Elmore First State Bank v. 
Harris, 273 P. 892, 134 Okl. 282; Aj- 
kire v. Acuff, 272 Pp, 405, 134 Okl. 43; 
Chicago, R. The ge PAR Yeo. Ve West. 
254 P. 91, 124 Okl. 147; Morris Mfg. 
Co. v. Kales Stamping Co., 239 P. 564, 
111 Okl. 286; Amorita Milling Co. v. 
Miller, 225 P. 918, 99 Okl. 90; Christ- 
opher Press Controller Co. v. N. Ss. 
Sherman Machine & Iron Works, 225 
PP. 505,99 Okl wi29-' Centrally ins: 
Soc. v. Pyburn, 223 Pes 68850 9 7imOkl 
141; Sartain v. Walker, 159 P. 1096, 
60 Okl. 258; Moore v. Leigh-Head & 
Co., 149 BP. 1129, 48 Okl, 2283 Van 
Arsdale-Osborne Brokerage Co. v; 
Wiley, 140 P. 153, 40 Okl. 651; WFidel- 
ity & Deposit Co. v. Sheahan, Tiioveiee 
228, 37 Okl. 702, 47 L.R.A.N.S. 309; 
Eminent Household of Columbian 
Woodmen v. Prater, 133 P. 48, 37 Okl. 
568; Smoot & Abbott v. W. L. Moody 
& Co., 125 P. 1134, 34 Okl. 522; Choc- 
taw, O. & G. R. Co. v. Garrison, 90 P: 
730, 18 OKI. 461; Neeley v. South- 
western Cotton Seed Oil Co., 75 P. 357, 
LOOK oO. OF lane AL oan. 

Pa.—Meyer-Bruns vy. Pennsylvania 
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cient,®? and such that no conflicting inferences are 
permissible,?® the inferences therefrom not being in 


Mit. Gssdnsi Gos 426A... 2977, 189-PRa. 
579; Honeysett v. White Co., 159 A. 
207, 104 Pa.Super. 535. 

S.cC.—Atlantic Coast Line R. Co. v. 
Searson, 135 Si? 567, 137 S:E29468:; 
Furman Univ. v. Waller, 117 S.H. 356, 
LIPS SIG) “6 Stisian Aslan. OLore Wizzelley. 
Horm bi Sth 6253, 7S. C.0426. 

S.D.—Longley v. Daly, 46 N.W. 247, 
LS DP 25% 


Tex.—Hason v. Eason, 61 Tex. 225; 


Tarpley v. Epperson, (Cc iv. App.) 50 
S.W.(2d) 919; Latham v. Butler, 
(Civ.App.) 17 S.W.(2d) 1083; Com. 


monwealth Bonding & Casualty Ins. 
Co. v. Harper, (Civ.App.) 180 S:W. 


1156; Robinson Seed & Plant Co. v. 
Hexter & Kramer, (Civ.App.) 167 S. 
W. 749; Leonard v. Continental Bank 


& Trust Co., (Civ.App.) 143 S.W. 990; 
Kirby Lumber Co. v. C. R. Cummings 
& Co., 122 S.W. 273, 57 Tex.Civ.App. 
291. 

Utah.—Law v. Smith, 98 P. 300, 34 
Utah 394. 

Vt.—Neill v. Ward, 153 A. 219, 103 


Witeilale (i. 

Wash.—Brown v. Kliks, 6 P.(2d) 
409, 165 Wash. 698; Pacific Nat. 
Bank v. AXtna Indemnity Co., 74 P. 
590, 38 Wash. 428. 

Wis.—Prah v. Ebener, 227 N.W. 


256, 200 Wis. 40. 

See Kitteringham v. Dance, 12 N.W. 
612, 58 Iowa 632 (recognizing the 
rule). 

“Where the case depends on evi- 
dence about which there is no conflict, 
and of a kind from which different 
inferences cannot be reasonably 
drawn, the court may direct the ver- 
dict.” hompson v. McConnell, 107 
Heid) 40, 46 C.C: Aw 124. 

[a] Reason for rule.—In such case 
the judgment will be a mere conclu- 
sion of law upon those facts. Brad- 
bury v. South Norwalk, 68 A. 321, 80 
Conn. 298. 

92. Badger Lumber Co. v. Muehle- 
bach, 83 S.W. 546, 109 Mo.App. 646; 
Central L. Ins. Soc. v. Pyburn, 222 
P1683, 97 O14). 

93. Law v. Smith; 98 P. 300, 34 
Utah 394. 

94. McCarthy v. Metropolitan L. 
THs. Co.,069 Ay 170, 75 J Ns)..aw 8875 
Ryle v. Manchester Bldg., 
soc., 67 A. 87, 74 N.J.Law 840; 
er v. Manchester Bldg., etc., Assoc., 


67 A. 399, 74-N.J.Law 833. 

95. Chicago Great Western R. Co. 
N. Healy, 86 F. 245, 30 C.C.A. 11. 

96. See cases infra this note. 

[a] Direction for defendant (1) 
may or should be given where the 
evidence or facts are undisputed 
(Benash v. Business Men’s Assur. Co. 
of America, 25 F.(2d) 423; Stowers 
v. Dwight Mfg. Co., 80 So. 90, 202 Ala. 
252; Tobler v. Pioneer Min., etc., Co., 


52 So. 86, 166 Ala. 482; Jennings Mo- 
tors v. Burchfield, 34 S.W.(2d) 455, 
182 Ark. 1047; Aspinwall Vv. Gleason, 
122 So. 270, 97 Fla. 869; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; An- 


‘derson v. Southern Cotton Oil Co., 74 
S019 75, 70 bla..432, 0. RAL 9UT mw Tibs 


Gunn v. Jacksonville, 64 So. 435, 67 
Fla. 40; Eagle Loan & Investment Co. 
v. Starks, 243 P. 725, 116 Ok). 151; 
Neeley v. Southwestern Cotton Seed 
OUSCO; Toye ose. Ok, 356,.64 tus 
R.A. 145; Reid v. Courtenay IME SC Ose 
AT, SoH. 718; 685S:C. 466) ~ (2) or not 
conflicting (Anderson vy. Southern 
Copion Oil Co. supra), (3) and “to- 
gether, with all inferences properly 
deducible therefrom favorable’ to 
plaintiff, do not, as a matter of law, 
tend to establish the cause of action 
alleged (Aspinwall v. Gleason, 122 So. 
270, 97 Fla. 869; Gravette v. Turner, 
81 So. 476, 77 Fla. 311; Anderson y. 
Southern Cotton Oil Co., supra; Gunn 
y. Jacksonville, 64 So. 435, 67 Fla. 
40; Baker v. Swift, 110 N.W. 654, 77 
Neb. 7499 (4) or the proposition es- 
sential to the maintenance of the ac- 
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Dwight Mfg. Co., 80 
So. 90, 202 Ala. 252; Tobler vy. Pio- 
neer Min., etc., Co., 52 So. 86, 166 Ala. 
482. See J. R. Watkins Medical Co. v. 
Warren, 234 S.W. 618, 150 Ark. 542 
[holding that, where a surety by affi- 
davit denied execution of the instru- 
ment sued on, as provided by Craw- 
ford & M. Dig. § 4114, and plaintiff 
offered no evidence on the issue so 
raised, the court properly directed a 
verdict for defendant]) (5) nor afford 
a sufficient legal basis for a verdict 
for plaintiff (Anderson v. Southern 
Cotton Oil Co., supra); (6) Where no 
essential facts are in dispute nor any 
of the inferences, which may be 
drawn, in doubt (Bube v. Weatherly 
Borough, 25 Pa.Super. 88); (7) where 
a valid defense is proved without con- 
tradiction (Hutto v. Atlantic Life 
Ins. Co., 58 F.(2d) 69 [cert den 53 S. 
Ct. 21]; Gardner v. Hughes, 206 S.W. 
678, 136 Ark. 332; Gravette v. Turner, 
81 So. 476, 77 Fla. 311; American 
Process Co. v. Florida White Pressed 
Brick Co., 47 So. 942, 56 Fla. 116, 16 
Ann.Cas. 1054; Bryan County Bank v. 
Moyd, 68 -S.E. 863, 8 Ga.App. 220; 
Wallner v. Chicago Consol. Traction 
Co., 91 N.EB. 1058, 245 Dll. 148; Cohen 
v. New York Life Ins. Co., 256 Ill. 
App. 345; Devine v. Modern Wood- 
men of America, 171 IllApp. 592; 
Collins v. West Jersey Express Co., 
70 A. 344, 76 N.J.Law 551; Keith v. 
Guedry, (Civ.App.) 114 S.W. 392 [rev 
on other grounds 122 S.W. 17, 103 
Tex. 160, reh den 125 S.W. 5, 103 Tex. 
160]. See Eaton v. Western Life In- 
demnity Co., 185 Ill-App. 217); (8) or 
where there is no conflict as to any 
material fact necessary to the de- 
fense (Tobler v. Pioneer Min., ete., 
Co., 52 So. 86, 166 Ala. 482; Billet v. 
Pennsylvania Fire Ins. Co., 129 A. 209, 
101 N.J.Liaaw 546). 

[b] Direction for plaintiff (1) may 
or should be given where the plead- 
ings establish a prima facie case for 
him and nothing whatever is intro- 
duced, in the way of evidence, to op- 
pose it (Baxley v. Holton, 40 S.E. 728. 
114 Ga. 724; Mellon Nat. Bank of 
Pittsburg v. People’s Bank of Cali- 
fornia, fo. Aws o6c,ucc0 Fan, aol) (24 
where plaintiff makes out the case en- 
titling him to verdict, before resting, 
and no evidence to change the result 
appears afterward in the case (Bry- 
son v. Wallace, 69 S.W. 814, 4 Ind.T. 


tion (Stowers v. 


101; Sturdivant Bank v. Houck, (Mo. 
App.) 215 S.W. 758; Lonsdale v. 
Reinhard, 276. PB. (924, 1.74... Okl, 5355 


Smith v. Robinson, 167 P. 569, 87 Or. 
100; Lamotlle County Savings Bank 
& Trust Co. v. Hanson, 108 A. 396, 
93 Vt. 486; Mason v. Sault, 108 A. 
267, 98 Vt. 412, 18 A.L.R. 1426. See 
Clinton Co. v. Stiles, 197 Ill.App. 505; 
Patty v, Salem Flouring Mills Co., 96 
P. 1106, 53 Or. 350 [mod 98 P. 521, 100 
P. 298, 58 Or. 350] [to the same ef- 
fect); (‘Glancy” vV.itReisnss? «PA 9714.15 
ash. 3871 [error dism 14 S.Ct. 51, 154 
U.S. 514, 38 L.Ed. 1080, and foll 
Clancy v. Williams, 31 P. 972] [hold- 
ing that, where plaintiff rested after 
proving a prima facie case and de- 
fendant moved for a nonsuit, refusing 
to put in evidence and relying solely 
upon the exception to refusal of the 
motion, direction for plaintiff was 
proper]); (3) where, on the uncon- 
tradicted evidence, there is no ques- 
tien for the jury and plaintiff is en- 
titled to judgment (North Pennsyl- 
vania R. Co. v. Chicago Commereial 
Bank,28) S.@6. 0266" P23 0S. Weir, ou Vin 
Eid. 287; Mifflinburg Bank v. Kuhn, 
256 S.W. 370, 161 Ark. 411; Selden v. 
lee, 55 App.DiC> 164,, 3 F.2d), 335: 
Bowman v. Bohney, 210 P. 135, 36 
Idaho 162; Barrett v. Boddie, 42 N.E 
143, 158 Ill. 479 [aff 57 Tl. App. 296]: 
Dodson y, East St. Louis Lumber Co., 
161 IllLApp. 88; Arey Distilling Co. 
v. Mutual Aid Banking Co., 79 S.E. 
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doubt,?* or being certain, necessary, and undisput- 
ordinarily the court may properly,?® and it 


287, 163 N.C. 66; Lewis Mears Co. v. 
Norfolk County Creamery, 137 A. 149, 


48 R.I. 221; Almy v. Peckham, (R.I.) 
86 A. 889; Eggland v. South, 118 N.W. 
719, 22 S.D. 467; National Finance 


Co. v. Emerson, 201 P: 4, 117 Wash. 
297); (4) where the evidence is di- 
rectly pertinent to the allegations of 
the complaint and supports them and . 
is wholly uncontroverted (McClaskey 
v. Howell Cotton Co., 42 So. 67,,147 
Ala So 320 (Sims. Vv; Hertzfeld, 10 So. 
227,-95 Ala. 145; American Lumber 
& Export Co. v. Love, 100 So. 623, 20 
Ala.App. 45; American Lumber & Ex- 
port Co. v. Love, 84 So. 559, 17 Ala. 
App. 251); (5) or where, even though 
there may be dispute on other mate- 
rial issues (Reynolds v. Reynolds, 65 
So. 194, 10 Ala-App. 420 [cert den 65 
So. 1034, 187_Ala. 672]; Dickerson v. 
Eldorado, 166 P. 708, 64 Okl. 142) (6) 
on all the issues necessary to entitle 
plaintiff to recover (Elmore First 
State! Bank wv. Harris,-273. PP. 892,hs4 


OKI. 282° Joels) vi) Byersi.219" Po 686 
93 Okl. 90; Dickerson v. Eldorado, 
supra), (7) the evidence is undisput- 


ed, all one way, or not in conuniet 
(Reynolds v. Reynolds, 65 So. 194, 10 
Ala.App. 420 [cert den 65 So. 1034, 187 
Ala. 672]; Boudeman v. Arnold, 166 
N.W. 984, 200 Mich. 162, 8 A.L.R. 789; 
Stoudt v. Hanson, 205 P. 253, 62 Mont. 
422; Shapanka v. Nirenberg, 162 A.- 
658, 109 N.J.Law 550 [aff 157 A. 557]; 
Dietze v. Frank Hillman Realty Co., 
194 N.Y.S. 412, 201 App.Div. 370; Ben- 
edict v. Security Ins. Co., 133 N.Y.S. 
165, 147 App.Div. 810; Elmore First 
State Bank v. Harris, 273 P. 892,.134 


Okl. 282; Alkire v. Acuff, 272 P. 405, 
134 Okl. 438; Joels v. Byers, 219 P. 
687, 93 Okl. 90; Dickerson v. Eldora- 


do,,. 166 P. 708,64, OKT... 142: . Thorne 
v. Milliken, 157 P. 914, 57 Okl. 735; 
John Slaughter Co. v. King Lumber 
Co. 60 SE 053fG9 Cae Sass ez Out Exes 


N.S. 145; Centennial EKureka Min. Co. 
v. Juab County, 62 P. 1024, 22 Utah 
395), (8) and there is an absence of 


all denial and contradiction (Alexan- 
der v. Ziegler, 36'So. 536, 84 Miss. 
560), (9) as where plaintiff’s case is 
clearly proved or made out (Southern ' 
Ry. Co. \v. Hartman, 68 So. 557, 12 
Ala.App. 483; J. H. Walker & Co. 

v. Norris, 63 So. 935, 10 Ala.App. 515; 

Investment Cows ‘Trueman, 57 So. 
663, 638 Fla. 184; Chu Chung v. Jel- 
lings, 30 Hawaii 784: Evans v. Evans, 
163 Ill.App. 208; Sweeney v. Life 


Ass’n of America, 152 Il.App. 178; 
Friedline v. State, 93 Ind. 366; Mil- 
lett v. Adtna Tr ust, ELC OOs, 122 N. BE. 


344, 70 Ind.App. 451; "Fowler Utili- 
ties Co. v. Chaffin Coal Co., 87 N-E: 
689, 43 Ind.App. 438; Adams County 
Bank v. Hainline, 67 Mo.App. 483: 
Farmers’ Grain & General Shipping 
Ass’n_ v. Jordan, 186 N.W.- 528, 107 
Neb. 537; Harding v. Jenkins, 56 N.Y. 
S. 1086 26 Misc. 827; Turben v. Wil- 
son, 271 P. 842, 133 Okl. 158; Com- 
mercial Casualty Ins. Co. v. Brecken- 
ridge, 262 P. 208, 128 Okl. 215; Gen- 
eral Acc., ete., Assur. Corp. v. Thomp- 
son, 223 P. 666, 101 Okl. 138; Thorne 
v. Milliken, 157 -P. 914, 57 Okl. 735; 
Pacific Nat. Bank v. 4dtna Indemnity 
Co., 74 P. 590, 33 Wash. 428), (10) 
or the evidence before the court sus- 
tains the allegations of the petition 
(Cormack v. Drum, 67 P. 808, 27 
Wash. 382), (11) and defendant of- 
fers no evidence and makes no at- 
tempt to contradict plaintiff’s evi- 
dence (Dunaway v. J. B. Colt Co., 106 
S.E. 599, 26 Ga.App. 554; Chu Chung 
v. Jellings, 30 Hawaii 784: Davidson 
v. Zorger, 181 Ill.App. 113; Sweeney 
v. Life Assoc. of America, 162, Ti. 
App. 178; Fowler Utilities Co. v. 
Chaffin Coal Co., 87 N.E. 689, 43 Ind. 
App. 438; Poindexter Vv. McDowell, 
84 S.W. 1133, 110 Mo.App. 233; Tur- 
ben v. Wilson, oul P. 42, 133 Okl. 
158; Pacific Nat. Bank v. Atna In- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is its duty to,®7 direct a verdict. 
mere fact the evidence is uncontradicted does not 
of itself warrant the court in directing a verdict ;°8 
and, despite undisputed evidence, a direction may 
be improper and a refusal to direct proper where 
there is room for divergent inferences and conelu- 
sions,®® or, in some jurisdictions at any rate, where 
the uncontroverted evidence relied on is oral testi- 
mony, or testimony by interested parties.t Of course, 


dem. Co., 74 P. 590, 38 Wash. 428. 
See Watkins v. School Dist. No. 104, 
Crawford County, 118 P. 1069, 85 Kan. 
760 [holding direction for plaintiff 
proper where the evidence shows 
without dispute that plaintiff is en- 
titled to recover and defendant elects 
to stand upon a demurrer to the evi- 
dence]), (12) or there is no evidence 
to the contrary of that in support of 
vlaintiff’s case (Southern R. Co. v. 
Hartman, 68 So. 557, 12 Ala.App. 483; 
J. H. Walker & Co. v. Norris, 63 So. 
935, 10 Ala.App. 515; Evans v. Evans, 
163 Ill.App. 203; Friedline v. State, 
93 Ind. 366; Farmers’ Grain, etc., AS- 
soc. v. Jordan, 186 N.W. 528, 107 Neb. 
537; U. S. Fidelity, etc., Co. v. Don- 
nelly, 61 A. 445, 72 N.J.Law 295; 
Harding v. Jenkins, 56 N.Y.S. 1086, 26 
Mise. 827) (13) or introduced by de- 
fendant to contradict or rebut the 
same (Investment Co. v. Trueman, 
57 So. 663, 63 Fla. 184; Millett v. Ait- 
na Trust & Savings Cbd., 122 N.E. 344, 
70 Ind.App. 451; ’Commercial Casual- 
ty Ins. Co. v. Town of Breckenridge, 
262 P. 208, 128 OKl. 215; General Acc., 
ete., Assur. Corp. v. Thompson, 223 
Pe} 666, 120i “Okl 1387. Cormack) wv. 
Drum, 67 P. 808, 27 Wash. 382); (14) 
where the evidence clearly shows a 
right of recovery in plaintiff and 
there is no evidence to sustain a ver- 
dict for defendant (American Mer- 
cantile Co. v. Circular . Advertising 
Co. 11 So, 607%; 71 Fla: 522)5.-C15) or 
where plaintiff makes out a prima 
facie case, and defendant introduces 
no evidence to disprove it, or to the 
contrary effect (Ferguson v. State, 
110 So. 20, 215 Ala. 244; Hwing v. U. 
S., 89 P. 593, 11 Ariz. 1; Halterman 
vy. Hansard, 22 Ohio Cir.Ct.N.S. 443; 
First State Bank of Elmore v. Har- 
ris; / 273 /P! 892; 1234 -OkKl, 282), (16) 
especially where his evidence goes 
rather to sustain than controvert it 
(Ewing v. U. S., supra), (17) or hay- 
ing pleaded a denial, abstains from 
introducing evidence and virtually re- 
lies on that for plaintiff, if there are 
no discrediting circumstances as to 
such evidence (Polhemus v. Pruden- 
tial Realty Corp., 67 A. 303, 74 N.J. 
Law 570). (18) The right to recover 
a given amount being established by 
undisputed evidence, a verdict for 
plaintiff for that amount should be 
directed. Farmers’ Cotton Oil Co. 
v. Brint, 40 S.W.(2d) 789, 184. Ark. 
1193; Smith v. Green, 57 S.B. 98, 128 
Ga. 90; Layton v. Dean Gold Mining 
Co., 113 S.E. 53, 29 Ga.App. 18; Chap- 
eze v. Hathaway, 155 S.W. 1155, 153 
Ky. 519; Sampson v. Beeler & Ben- 
nett, 229 P. 777, 103 Okl. 229; South- 
ern Oil Corporation v. Yale Natural 
Gas Co: 214 P.-1355989 Okl-119. 

[c] Bule qualified.—Where, al- 
though the testimony in all its parts 
is uncontradicted, if in its entirety it 
might suggest a doubt of the truth 
of some essential part, direction is 
improper even despite the lack of con- 
flict in the evidence. Strong v. Wal- 
ton, 62 N.Y.S. 353, 47 App.Div. 114 
{rev 58 N.Y.S. 761, 27 Misc. 302]. 

{d] Unimpeached record  testi- 
. mony.—Where all the evidence in the 
case was matter of record and there 
was no testimony whatever to im- 
pugn the facts appearing of record, 
direction was proper.- Barrett v. 
Moise, 39 S.E. 755, 61 S.C. 569. 

97. See cases infra this note. 

“When the evidence in a case is 
admitted, or not controverted, and 
when the law as applied to that evi- 
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However, the 


proper.” 


dence is productive of but one legal 
result, it becomes the duty of the 
court . to bind the jury to ren- 
der a verdict accordingly.” Taylor 
v. Du Pont Bldg. Corp., 99 A. 284, 286, 
29 Del. 277 [quot Philadelphia, etc., 
R.-Co. v. Gatta, 85 A. 721, 729, 27 Del. 
56, 47 L.R.A.N.S. 932]. 

[a] Refusal held improper.—(1) 
Refusal of defendant’s motion has 
been held improper where the undis- 
puted or uncontradicted evidence or 
facts defeat the right of recovery 


(Standard: Oil Co. v. Noakes, 59 F. 
(2a) 8972. Arizona- Power );Co. iv. 
Hayes, 209 P. 280, 24 Ariz. 322; Lou- 


isville & N. R. Co. v. Meadors’ Adm’r, 
197 S.W. 440, 176 Ky. 765; Louis- 
ville, ete., R. Co. v. Arnold, 56 S.W. 
809; Aitna Casualty, etc., Co. v. State, 
158 A. 45, 162 Md. 49); (2) or where 
there is uncontradicted evidence of an 
affirmative defense (James Horrabin 
& Co. v. McCallum, 182 N.W. 646, 191 
Iowa 441); (3) and refusal of plain- 
tiff's motion is improper where the 
evidence is undisputed for plaintiff 
on all issues necessary for a recov- 
ery (Bascombe v. Inferrera, 171 N.E. 
435, 271 Mass. 296; Hoster v. Lange, 
80 Mo.App. 234; Levy v. Continental 
Supply 'Co., 223 P. 833, 101 Okl. 144; 
Choctaw, etc., R. Co. v. Garrison, 90 
P. 730, 18 Okl. 461), (4) and there 
is no testimony tending to prove a de- 
fense (Hoster v. Lange, supra). 

IS.y Livers Bros. ve Cle p Tl. 1 Co: 
264 P. 368, 124 Or. 157; Ford v. 
Schall, 236 P. 745, 114 Or. 688. 

99. See infra § 447. 

1. See infra § 445 note 60 [a], [b]. 

2. U.S.—Andresen v. Kaercher, 38 
F.(2d) 462. 

Cal.—Cunning vy. Humboldt County, 
266) Pa d22, 204 Cal. 31. 

Del.—Taylor v. Du Pont Bldg. Corp., 
99 A. 284, 29 Del. 277; Philadelphia, 
eter Ry Conia Gatta; 85 An Tate. 27 yDel. 
56, 47 L.R.A.N.S. 932. 

Ga.—Cotton States Electrie Co. v. 
Clayton, 93 S.E. 204, 147 Ga. 228. 

Ind.—Hall v. Durham, 9 N.E. 926, 
10 N-E. 581, 109 Ind. 434; Wabash R. 
ee v. Williamson, 3 N.E. 814, 104 Ind. 

Kan.—Firstenberger v. McBee, 213 
Py Oo slolon Kosta UL Os 

Mo.—Vermont Marble Co. v. Achuff, 
83 Mo.App. 42. 

Ohio.—Webb v. Western 
Bond & Share Co., 153 N.E. 
OhioSt. 247, 48 A.L.R. 1176. 

[a] Direction for defendant may 
properly be given where plaintiff has 
made material admissions, after 
which it cannot be said that there is 
any dispute of fact. Pickens v. Pitt- 
man, 269 P. 347, 132 Okl. 64. 

{b] Direction for plaintiff (1) 
should be given where the facts ad- 
mitted at the trial clearly establish 
his right (Whitney v. Brooklyn First 
Ecclesiastical Soc., 5 Conn. 405; State 
Board of Medical Examiners of New 
Jersey v. Giedroye, 102 A. 906, 91 N. 
J.Law 61; Workman v. Ray, (Tex. 
CiveAppy) 1380) USUW 21 29)! 7.2) vor 
where defendant by his pleadings and 
evidence admits all that is necessary 
to entitle plaintiff to a recovery in 
the action (Plunkett v. Winchester, 
135 S.W. 860,°'98 Ark. 160; Gifford v. 
Ammer, 54 P. 802, 7 Kan.App. 365; 
Cowell v. Employers’ Ihdemnity Cor- 
poration, 34 S.W.(2d) 705, 326 Mo. 
1103; Hyre v. Becker, (Mo.App.) 18 
S.W.(2d) 137; Parker v. Leman, 10 
Tex. 116; Stevens-Etter Co. v. Grain 
Juice Co., (Tex.Civ.App.) 285 S.W. 


Reserve 
289, 115 
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where the evidence or facts in the case are express- 
ly agreed upon or admitted, direction thereupon is 
In jurisdictions where the test is the suf- 
ficiency of the evidence to warrant another verdict 
_or different inferences,* in order to authorize a di- 
rection, it is not necessary that there should be an 
utter absence of conflict in the testimony? to de- 
prive the court of the right to direct; if there is a 
conflict, it must be a substantial one;® where there 


667) (3) and offers no evidence to es- 
tablish his case (Parker v. Leman, 
supra; Workman v. Ray, (Tex.Civ. 
App.) 180 S.W. 291). (4) Where a 
particular amount of damages is ad- 
mitted and no more is claimed or 
proved, the court may direct a verdict 
for plaintiff in that amount. Felsen- 
thal Bros. & Co. v. Gradwohl, 217 Ill. 
App. 170; Nye v. Northern Assur. 
Co., 76 N.W. 464, 55 Neb. 776. 

[c] Refusal held improper.—(1) 
It has been held that denial of plain- 
tiff’s request for direction was im- 
proper where plaintiff's claim was ad- 
mitted by defendant and no affirma- 
tive defense established. Hubbard 
v. Leighton, 106 A. 485, 79 N.H. 190; 
Rodgers v. Stewart, 285 P. 8, 141 Okl. 
275. (2) Where liability for a cer- 
tain amount of the claim asserted is 
urged, refusal to direct for that 
amount has been held error. Ameri- 
can Book Co. v. Archer, 186 S.W. 672, 
170 Ky. 744. 

{d] Denial by witness, of fact ad- 
mitted by the party whose witness 
he is, does not change the rule and it 
is still proper to direct pursuant to 
the admission. Shafer v. Myers, 112 
So. 230, 215 Ala. 678. 

[e] Partial admission.—It has 
been held, however, that defendant’s 
admission of plaintiff's cause of ac- 
tion, except in so far as it might be 
defeated by defendant’s answer, made 
to secure the right to open and close, 
does not entitle plaintiff to a directed 
verdict. Rector v. Evans, (Tex.Civ. 
App.) 278 S.W. 924. 

3S. See supra §§ 440, 441. 

4. Lacey v. Porter, 37 P. 635, 103 
Cal. 597; Finkle v. Tait, 203° P.. 10317, 
55 Cal.App. 425; Ross v. San Fran- 
ecisco-Oakland Terminal Rys. Co., 191 
Pi, 7038, 47 Cal-App.” 753%) Kalish=ev. 
White, 173 P. 494, 36 Cal.App. 604; 
Wellman vy. Wales, 129 A. 317, 98 Vt. 
437. And see cases infra note 5. 

5. Newson v. Hawley, 270 P. 364, 
205 Cal. 188; Estate of Fleming, 251 
P. 637, 199 Cal...750; In. rey Sharon’s 
Estate, 177 P. 2838, 179 Cal. 447; Jacob- 
son v. Northwestern Pac. R. Co., 166 
P. 3, 175 Cal. 468; In re Baldwin’s 
Hstate, 123 P. 267, 162 Cal. 471; Way- 
land v. Latham, 264 P. 766, 89 Cal. 
App. 55; Finkle v. Tait, 203 P. 1031, 
55 Cal.App. 425; In re Wasson, 201 
P. 798, 54 Cal.App. 269; Ross v. San 
Francisco-Oakland Terminal Rys. Co., 
191 P. 703, 47 Cal.App. 753; McIntyre 
Vie NOLthH ern aCe COx) nds Oe eOnne 
56 Mont. 43; Solomon vy. Yrisarri, 54 
P. 752, 9 N.M. 480. See Webster v. 
Rhodes, 112 P. 324, 49 Colo. 203 (rec- 
ognizing the rule). And see cases 
passim supra §§ 440, 441. 

“Tf the facts are entirely undis- 
puted or uncontradicted, or if, upon 
any isSue dependent upon facts, there 
is no evidence whatever in favor of 
one party, or, what is the same thing, 
if the evidence is so slight as to 
justify the court in regarding the 
proof as substantially all one way, 
then the court may direct a verdict.” 
Travellers’ Ins. Co. v. Randolph, 78 F. 
754, 759, 24 C.C.A. 305. 

[a] Necessity for actual conflict. 
—Unless the conflict is real and posi- 
tive, not merely apparent, the court 
is under the duty of directing a ver- 
dict; a mere dogmatic assertion which 
does not appeal to the reason of the 
court, which does not have sub- 
stance and relevant consequence or 
which does not have fitness to induce 
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is no substantial® conflict in the evidence, or the 
conflict, if any, is beyond question not substantial 
but is a mere shadow of form,’ the court may di- 
rect the verdict’ and it is its duty to do so.°® 

Conflicts on immaterial issues only. Conflicts in 
the evidence as to mere immaterial matters only will 
not impair the court’s right to direct a verdict.'° 

[§ 443] (d) Where Adverse Party Fails To Sus- 
tain Burden of Proof as to Case or Essential Ele- 
ment Thereof. Where there is no evidence tending 
to establish a necessary element in the case, or none 


conviction, is not proof, even if un- 
contradicted and does not 
with the court’s duty to direct. No- 
ble vy. C. Crane & Co., 169 F.. 55, 94 °C. 
C.A. 423 [foll C. Crane & Co. v. Sash- 
er, 172 F. 1022, 96 C.C.A. 665]. 
. & Cal.—Cunning _ v. Humboldt 
County, 266 P. 522, 204 Cal. 31; Ston- 
aker v. Big Sisters Hospital, 2 P.(2d) 
520, 116 Cal.App. 375. 

Kan.—Ketchum vy. Wilcox, 48 P. 
446, 5 Kan.App. 881. 

Neb.—Jones v. Chicago, B. & Q. R. 
Co., 170 N.W. 170, 102 Neb. 853. 


N.M.—Solomon y. Yrisarri, 54 P. 
752, 9 N.M. 480. 
W.Va.—Bank of White Sulphur 


Springs v. Lynch, 116 S.E. 685, 93 W. 
Va. 382. 

Wwineere: SLaroncs MState,e Lai. lke. 
283, 179 Cal. 447. See Larabee Flour 
Mills Co. v. Carignano, 49 F.(2d) 151 
(holding that the court should di- 
rect if all the substantial evidence 
is one way). 

8. See cases supra notes 5-7; 
infra this note. 

[a] Verdict for plaintiff (1) should 
be, and is, properly directed where, 
under the pleadings, plaintiff is en- 
titled to recover unless certain af- 
firmative defenses therein pleaded 
are sustained and no evidence is pro- 
duced reasonably tending to support 
such defenses (Sapulpa Refining Co. 
v. Sivals, 218 P. 830, 92 Okl. 159; Rob- 
erts v. Southwestern Surety Ins. Co., 
195 P. 1082, 80 Okl. 280; Depuy v. 
Selby,.185 —P.-107, 76 Okie 307s Con= 
will v. Eldridge, 177 P. 79, 71 Okl. 223; 
FWitzpatrick v. Nations, 120 P. 1020, 
30 Okl. 462; Offutt v. Wagoner, 120 
P. 1018, 30 Okl. 458; Frank H. Har- 
rah & Co. v. First Nat. Bank, 110 P. 
725, 26 Okl. 620); (2) where plaintiff 
clearly makes out his case, or his 
right to recover, and no. sufficient 
showing for defendant is made to ap- 
pear (American Mercantile Co. v. 
Circular Advertising Co., 71 So. 607, 
71 Fla. 522; West Side Auction House 
Co. v. Connecticut Mut. L. Ins. Co., 
DLN. Sao, 186 T1156 Latt 85 Tl. 
App. 497]; Cassity v. First Nat: Bank, 
287 PB. 392, 143 Okl. 42; Murdock Mo- 
tor Corporation v. Kirk, 286 P. 771, 
142 Okl. 254) (3) to justify a verdict 
in his favor (Cassity v. First Nat. 
Bank, supra; Murdock Motor Corpo- 
ration v. Kirk, supra), (4) so that no 
judgment for defendant could stand 
(Cassity v. First Nat. Bank, supra), 
(5) as when defendant’s evidence, 
or the whole evidence, considered 
most favorably for defendant, with 
all legitimate inferences deducible 
therefrom, fails to present a defense 
(Gulf-& SR, (Conv. rine, 79"So. 
62, 118 Miss. 90; Homeland Realty 
Co, Vv. “Robison, 136)P. 585, 39 Ok. 
591); (6) or when no question of 
fact is raised by the evidence of de- 
fendant that could properly be sub- 
mitted to the jury (Staton v. Robin- 
son, 1 P.(2d) 647, 150 Okl. 234); (7) 
or no substantial evidence is offered 
by defendant upon any material is- 
sue in the case (Irwin v. Dole, 52 P. 
916, 7 kan.App. 84; Briggs v. Wright, 
(OKl.) 18 P.(2d) 530; Central Life 
Ins. Soc. of the U. S. v. Pyburn, 222 
P. 683,. 97 OkL 141; Cockrell  v. 
Schmitt, 94 P. 521, 20 Okl. 207, 129 


and 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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Am.S.R. 737); (8) where the burden 


interfere | of proof as to any issue essential to 


his defense is on defendant and he 
fails to produce in support of it any 
evidence which, if true, would au- 
thorize the jury to find for him 
(Heath v. Jaquith, 68 Me. 433); (9) 
or where plaintiff proves a prima fa- 
cie case and defendant produces no 
substantial conflicting testimony 
(Solomon v. Yrisarri, 54 P. 752, 9 N. 
M. 480). 

9. See cases infra this note. 

[a] Refusal held improper.—(1) 
Refusal to direct a verdict for de- 
fendant has been held improper 
where there was no substantial con- 
flict in the evidence, which was in 
character inconsistent with liability 
(Mobile & O. R. Co. v. Gulf States 
Lumber Co., (Miss.) 92 So. 235); (2) 
so, a refuSal of plaintiff's motion has 
been held error where plaintiff's evi- 
dence proved his cause of action and 
there was no substantial evidence of- 
fered by defendant upon any material 
issue in the case (Hussey v. Blay- 
lock, 182 P. 821, 38 Okl. 204); (3) or 
where there was no conflict in the 
evidence which, with the inferences 
of law therefrom, clearly established 
the right of recovery (Waycott v. 
Metropolitan L. Ins. Co., 24 A. 992, 64 
Vt. 221, 33 Am-S.R. 923). 

10. U.S.—Martin Vv. Memphis 
Stone, etc., Co., 46 F.(2d) 989; In re 
tron ) Clade Mie, -Co.197 os . 280, 116 
C.C.A. 642; Thompson vy. McConnell, 
LOR SH SoG. CA 24, 

D.C.—Green v. Stewart, 
C. 570. 

Fla.—Anderson vy. Southern Cotton 
Oil Col, WTA So, 975,03) Wlaw 4325 TReA. 
LOWES) TLS. 

Ga.—Gillen v. Coconut Grove Bank, 
ete. Cos, 159) SiH. 282,072) Ga 908; 
Fielder v. Davison, 77 S.E. 618, 139 
Ga. 509; Skinner y. Braswell, 55 S. 
BE. 914, 126 Ga. 761; Sanders Mfg. Co. 
v. Dollar Sav. Bank, 35 S.E. 777, 110 
Ga. 559; Hason vy. Joy Floral Co., 130 
S.B. 352, 34 Ga.App. 501; Massey v. 
David Rothschild & Co., 125 S.E. 771, 
33 GaApp. 143; Whitson v. Hamil- 
Clark, 118 S.E. 578, 30 Ga.App. 625; 
American Mills Co, v. Pruitt-Barrett 
Hardware Co., 117 S.E. 110, 30 Ga. 


App. 161; Stanfield v. McConnon, 102 
S.H. 908, 25 Ga.App. 226; Hart v. 
Metropolitan Discount Co., 102 S.E. 


875, 24 Ga.App. 807; Dorris v. Farm- 
ers, ete., Bank, 96 S.E. 450, 22 Ga. 
App. 514; Shedd v. Standard Sewing 
Machine Co., 94 S.H. 646, 21 Ga.App. 
373; Crawford v. Citizens’, etc., Bank, 
93 S.H. 178, 20 Ga.App. 576; Reynolds 
v. Nevin, 57 S.H. 918, 1 Ga.App. 269. 

Ind.—James v. Fowler, 90 Ind. 563. 

Iowa.—Post v. Chicago & N. W. Ry. 
Co., 140 N.W. 869, 159 Iowa 639. 

Ohio.—Crosby v. Hill, 39 OhioSt. 
100 [aff 8 OhioDec. (Reprint) 663, 9 
Cine.L.Bul. 156, 227]. 

Okl.—Levy v. Continental Supply 
Co., 223 P. 838, 101 Okl. 144; Joels v. 
Byers, 219 P. 687, 93 Okl. 90; Choc- 
taw, etc., R. Co. v. Garrison, 90 P. 730, 
18 Okl. 461. 

Tex.—Jewett State Bank v. Corsi- 
cana Nat. Bank, (Civ.App.) 167 S.W. 
747; Tompkins v. Creighton-McShane 
Oil Co., (Civ.App.) 1438 S.W. 306. 


23 App.D. 


upon one of the issues, for the jury to pass upon 
to sustain the case of, or warrant a verdict for, 
the party having the affirmative,t1 where the party 
upon whom rests the burden of proof upon an issue 
necessary to the maintenance of an action or the 
defense of a prima facie case produces no evidence 
to sustain it or none which would authorize the 
jury to find in his favor or fails to show something 
essential to the maintenance of the action or the de- 
fense,!? or where giving the evidence, with all rea- 
sonable inferences, its full probative force and con- 


And see cases infra this note. 

[a] Direction for plaintiff (1) is 
proper where the evidence clearly 
shows that plaintiff is entitled to re- 
cover and the only dispute is as tu 
immaterial matters (U. S. Fidelity & 
Guaranty Co. v. Yoder, 281 P. 974, 139 
Okl. 256; Dew v. Hoffman, 266 P. 
1107, 130 Okl. 247; Dickerson v. In- 
corporated Town of Eldorado, 166 P. 
708, 64 Okl. 142); (2) or where plain- 
tiff’s evidence is not contradicted by 
defendant in any material point and 
the evidence will not authorize a ver- 
dict for defendant (Woodstock vy. 
Canton, 39 A. 281, 91 Me. 62). 

[b] Controlling undisputed fact.— 
“Where the evidence, though con- 
flicting as a whole, embraces uncon- 
tradicted facts or circumstances 
which cause the case admittedly to 
turn in favor of one of the parties so 
that a verdict against him would be 
set aside, the court may properly di- 
rect a verdict in his favor.” Norvell 
v. Kanawha & M. Ry. Co., 68 S.E. 288, 
290, 67 W.Va. 467, 29 L.R.A.N.S. 325. 

11. U.S.—Chicago Great Western 
R. Co. v. Healy, 86 F. 245, 30 C.C.A. 
abl 

Cal.—Vertson vy. City of Los An- 
geles, 2 P.(2d) 411, 116 Cal.App. 114. 

N.M.—Gildersleeve v. Atkinson, 27 
P. 477, 6 N.M. 250; Armijo v. New 
Mexico Town Co., 5 P. 709, 3 N.M. 
427. 

Okl.—Eagle Loan & Investment Co. 
Ve Starks ,1243 ) Pan 720. 11 6rOkiea ios 
Cockrell v. Schmitt, 94 P. 521, 20 Okl. 
207, 129 Am.S.R. 737. 

Utah.—Smalley v. Rio Grande 
Nee ae R.uCo.,. 98 SP. shi 845 Uta 

See Ettlinger v. Collins, 213 P. 1002, 
25 Ariz. 115 (holding that it is with- 
in the authority of the trial judge to 
direct a verdict when there is no 
proper evidence to support the issues 
or he may direct for failure of the 
evidence). 

12. Ill—American Nat. Bank of 
Mt. Carmel v. Woolard, 173 N.E. 787, 
342 Ill. 148; Frazer v. Howe, 106 Ill. 
563; Mattson v. Qualey Constr. Co., 
90 Ill.App. 260. 

Ind.—Mesel y. Farmers’ & Mer- 
chants’ Bank of Bryant, (App.) 178 
N.E. 305. 

Kan.—Sullivan v. Phoenix Ins. Co., 
8 P. 112, 34 Kan... 170. 

Me.—Heath v. Jaquith, 68 Me. 433. 

Neb.—Hill v. Pitt, 96 N.W. 339, 2 
Neb.Unoff. 151. 

N.Y.—Best v. State, 186 N.Y.S. 359, 
114 Mise. 272 [aff 197 N.Y.S.. 69]. 

N.C.—Everett v. Williams, 67 S.E. 
265, 152 N.C, 117. 

Or.—Wells v. First Nat. Bank of 
Roseburg, 157 P. 145, 80 Or. 329. 

W.Va.—Martin Vv. Appalachian 
Electric Power Co., 158 S.E. 245, 109 
W.Va. 129; McKinley Land Co. v. 
Maynor, 85 S.E. 79, 76 W.Va. 156; 
La Rue v. Lee, 60 S.E. 388, 63 W.Va. 
388, 129 Am.S.R. 978, 14 L.R.A.N.S.. 
968; Kuykendall v. Fisher, 56 S.E. 48, 
61 W.Va. 87, 8 L.R.A.N.S. 94, 11 Ann. 
Cas. 700. 

[a] It makes no difference which 
party has the burden of proof, so far 
as concerns the power to direct a ver- 
dict. Heath v. Jaquith, 68 Me. 433. 
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sidering it most favorably for the adverse party, it 
lacks some essential element in making out his case 
his contention,?® 


or defense or necessary to sustain 


13. Solomon vy. Yrisarri, 54 P. 752, 
9 N.M. 480; Law v. Smith, 98 P. 300, 
34 Utah 394; Calkins v. Wyoming 
Coal Mining Co., 171 P. 265, 25 Wyo. 
409. 

14. Solomon v. Yrisarri, 54 P. 752, 
9 N.M. 480. 

15. See cases infra this note; 
passim supra notes 11-14. 

“If, when all of the evidence to- 
gether with the inferences to be de- 
duced therefrom, when most favor- 
ably considered in favor of plaintiff, 
still lacks some essential element in 
making out his case, the question as 
to what the verdict shall be is one 
purely of law for the court to pass 
on. The same would be true if the 
defendant under like circumstances 
failed in proving some essential ele- 
ment necessary to make out a de- 
fense. In the one instance the court 
would direct a verdict against the 
plaintiff; in the other, against the 
defendant.” Law v. Smith, 98 P. 300, 
304, 34 Utah 394. 

{a] Direction for defendant (1) 
may or should be, or is properly, giv- 
en where, conceding its truth and 
taking it in its strongest light 
against defendant, plaintiff's evidence 
fails to make out a prima facie case 
(Tompkins v. Knut, 94 F. 956; Mer- 
rill v. Smith, 48 So. 495, 158 Ala. 186; 
Gulf City Constr. Co. v. Louisville, 
Etc. CO) 20150..049,, LeliAlas 621: 
Begenish v. Gates, 2 Alaska 511; 
Finkle v. Tait, 203 P. 1031, 55 Cal. 
App. 425; Swayne v. Connecticut Co., 
85 A. 634, 737, 86 Conn. 439; Knapp 
v. Sioux Falls Nat. Bank, 40 N.W. 587, 
5 Dak. 378; Kelly v. Insurance Co. of 
North America, 126 I1l.App. 528; 
Wamsley v. Cleveland, etce., R. Co., 
82 N.E. 490, 83 N.E. 640, 41 Ind.App. 


and 


147; Johnson v. Portland Terminal 
Co. SMe) .162\4-A. 1/5183") Young. v: 
Chandler, 66 <A. 539, 102. Me. 251; 


Bergholtz v. Oregon City, 240 P. 225, 
116 Or. 18. But see Callaway v. Vir- 
ginia L. Ins. Co., 144 S.E. 381, 166 Ga, 
818; Perkins v. West, 92 S.E. 277, 146 
Ga. 751; Richardson v. Hames, 85 S. 
E. 126, 143 Ga. 392; Guest v. Tyner, 
81 S.E. 125, 141 Ga. 402; Green v. 
Green, 75 S.E. 603, 138 Ga. 581; Wil- 
liams v. Perry, 71 S.E. 886, 136 Ga. 
453; Equitable Mfg. Co. v. J. B. Da- 
VIS Co. GOS EE (26201 308eGa. S67= 
Barnes vy. Carter, 48 S.E. 387, 120 Ga. 
895; Hines v. McLellan, 45 S.E. 279, 
117 Ga. 845, Gay v. Peak, 63 S.E. 650, 
5 Ga.App. 583; Wolf v. Cohen, 204 N. 
Y.S. 378, 209 App.Div. 113; Crombie 
v. Illinois Surety Co., 169 N.Y.S. 181, 
181 App.Div. 787; Rosenkranz v. Sa- 
berski, 83 N.Y.S. 257, 40 Mise. 650; 
Crawford v. General Storage & 
Transfer Co., 129 N.Y.S. 34; Rothfuss 
v. H. J. Koehler Sporting Goods Co., 
129 N.Y.S. 28 [all holding that where 
plaintiff fails to make out a prima 
facie case a verdict should not be di- 
rected for plaintiff but dismissal of 
the complaint or judgment of nonsuit 
should be entered]. Compare Niagara 
F. Ins. Co. v. Campbell Stores, 92 N. 
Y.S. 208, 101 App.Div. 400 [aff 77 N. 
BH. 1192, 184 N.Y. 582] [holding that 
if, after all the evidence has been 
taken, plaintiff has established no 
cause of action the proper practice is 
the direction of a verdict for defend- 
ant and not the dismissal of the ac- 
tion]) (2) or to show a right on his 
part to recover (Hllerson v. Grove, 44 
F.(2d) 4938; Haff v. Adams, 59 P. 111, 
6 Ariz. 395; Roberts v. Smith, (Ariz.) 
52 Pe 120 Kirk ‘vy. Garrett, 35 A. 
1089, 84 Md. 383; Milliken v."Thyson 
Commission Co., 100 S.W. 604, 202 


Mo. 6387; Norman v. Southern R. Co., 
104 S.W. 1088, 119 Tenn. 401. See 
Chamlee v. Planters’ Hotel Co., 134 


S.W. 123, 155 Mo.App. 144 [holding 
that, where a cause of action to 
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which the proof is directed is un- 
proved in its entire scope, the court 
must direct a verdict for defendant, 
but it must not do so when the proof 
is defective or does not precisely con- 
form to the averments in some par- 
ticular only]), (3) at least unless it 
appears that on another trial plain- 
tiff might secure better evidence 
(Hinklé vi Tait, 203-P.1031;°55 Cal. 
App. 425); (4) where there is a total 
failure of proof on behalf of plaintiff 
on a material point (Central of Geor- 
gia Ry. Co. v. Isbell, 73 So. 648, 198 
Ala. 469; Alexander v. Woodmen of 
the World, 49 So. 8838, 161 Ala. 561; 
Tobler v. Pioneer Mining, etc., Co., 
52 So! 86, 166 Ala. 482; Thiesen v. 
Gulimiete., i. COm US SO 4eole 7 elas 
28, L.R.A.1918E 718; Piper v. Green, 
216 Tll.App. 590; Milburn Wagon Co. 
v. Stevens, 43 Ill.App. 508; Dunning- 
ton v. Syfers, 62 N.E. 29, 157 Ind. 458; 
Citizens’ Bank v. Rhutasel, 25 N.W. 
261, 67 Iowa 316; Case v. Hannahs, 2 
Kan. 490; Keckler v. Modern Brother- 
hood of America, 109 N.W. 157, 77 
Neb. 301; Lippincot y. East River 
Mill & Lumber Co., 141 N.Y.S. 220, 79 
Misc. 559; Patterson v. Plummer, 86 
IND Wattle 0! ND .95) (5). or ansab- 
sence of proof to establish a fact or 
matter. essential to plaintiff's case 
(Hickey v. Missouri Pac. R. Co., 8 
F.(2d) 128; Perera v. Panama-Pacific 
International Exposition Co., 175 P. 
454, 179 Cal. 63; Wilcox v. Wilming- 
ton City R. Co., 44 A. 686, 18 Del. 157; 
Scott v. District of Columbia, 27 App. 
D.C. 418; Walker v. Vale Royal Mfg. 
Co., 75 Ga. 29; Rosendahl v. Lemhi 
Valley Bank, 251 P. 293, 43 Idaho 273; 
Continental L. Ins. Co. v. Rogers, 10 
N.E. 242, 119 Vl. 474, 59 Am.R. 810; 
Cleary v. Illinois Cent. R. Co., 226 I1I. 
App. 350; Devine v. Chicago City Ry. 
Co., 165 Ill.App. 157; Engle v. Di- 
rector General of Railroads, (Ind. 
App.) 133 N.E. 138 Saylor v. Oben- 
dorf, 89 N.E. 600, 45 Ind.App. 436; 
Jennings v. Ingle, 73 N.E. 945, 35 Ind. 
Appb:..1528s / Russell vy; Harl,. 38. NE: 
76, 10 Ind.App. 513; Gregory v. Cleve- 
land, etc.. R. Co., 14 N.HE. 228, 112 Ind. 
385; Doty v. VanVechten, (Iowa) 79 
N.W. 268; Way v. Illinois Cent. R. 
Co., 35 Iowa 585; Browning v. Nevils, 
269° S.W. 841, 207 Ky. ’308— Carroll v. 
Manganese Steel Safe Co., 73 A. 665, 
111 Md. 252; Barrett v. Shipley, 206 
P. 430, 63 Mont. 152; Heisler Pump- 
ing Wngine Co. v. Baum, 124 N.W. 
916, 86 Neb. 1, 136 Am.S.R. 660; Ag- 
new v. Montgomery, 99 N.W. 820, 72 
Neb. 9; Post v. Gage County School 
Dist. No. 10, 26 N.W. 911, 19 Neb. 135; 
Armstrong va Aragon, 7) B. (290s 13 
N.M. 19; Tanenbaum v. Feist, 26 N. 
Y.S. 748, 6 Misc. 368; Wittkowsky v. 
Wasson, 71 N.C. 451; Gilmore v. Al- 
berry, 11 OhioApp. 336; Grand Lodge 
K. P. of N. A. v. Farmers, etc., Bank, 
166 P..1080, 64 Okl. 225; Baird v. 
Schuylkill, River, ete., R. Co., 25 A. 
834, 154 Pa. 463; Bardaro v. Phila- 
delphia, etce., R. Co., 28 Pa.Dist. 365; 
Smalley v. Rio Grande Western R. 
Co., 98 P. 311, 34 Utah 423; Picknell 
v. Bean, 130 A. 579, 99 Vt. 39; Breh- 
mer v. Liyman, 42 A. 613,71 Vt: 98; 
McGibbon v. Walsh, 85 N.W. 409, 109 
Wis. 670. See Parks v. Keeney, 209 
P. 497, 105 Or. 277 [so holding where 
there was no proof to show the repre- 
sentative character of one suing in 
that capacity]); (6) or where plain- 
tiff fails to sustain the burden of 
proof as to some or any of the essen- 
tial elements of his claim, or to sup- 
port by proof his complaint, declara- 
tion, or petition, or any of the essen- 
tial allegations thereof (Gunning v,. 
Cooley, 750. S;Ct. 231, 281, UEs...90) 04 
L.Ed. 720 [aff 58 App.D.C. 304, 30 F. 
(2d) 467]; Dudley v. Preston Motor 
Co., 51 EF.(2d) 8; Davlin vy. Henry 
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at least where the adverse party has made out a 
prima facie case,1* the court may,'® and, indeed, it 


Ford & Son, 20 F.(2d) 317; Richards 
v. H. K. Mulford Co., 236 F. 677, 150 
C.C.A. 9; Chesapeake Transit Co. v. 
Mott, 169 F. 543,95 C.C.A. 41 [aff 158 
F. 850]; Newson v. Hawley, 270 P. 
864, 205 Cal. 188; In re Sharon’s Hs- 
tate, 177 'P. 283, 179) Cal. 447;\ Jaecob- 
son v. Northwestern Pac. R. Co., 166 
P. 8, 175 Cal. 468; In re Baldwin’s 
Estate, 123 P. 267, 162 Cal. 471; Way- 
land v. Latham; 264 P. 766, 89 Cal. 
App. 55; Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P: 
T08is 47)" Cal App. 1535 '@’ Connor ve 
Connecticut Ry. & Lighting Co., 72 
A. 984, 82 Conn. 170; Burks v. Langs- 
ton, (Fla.) 135 So. 564; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; Thie- 
sen’ vy. Gulf, F.7& Ae Ry. Co. 78 So; 
AQT Th Plas 28)» LAR. AGO S Bn alse 
Roberson v. Southern Ry. Co., 117 S. 
HE. 270, 30 GaApp. 226; Haner v. 
Northern Pac. R. Co., 62 P. 1028, 7 
Idaho 305; Post v. Hightower, 262 
Ill.App. 368; Wilson v. Railway Steel 
Spring Co., 165 Ill.App. 344; Strong 
v. Kadlec, 163 Ill.App. 298; Haras- 
zewicz. v. Armour, 147 Ill.App. 359; 
Dahlin v. Sherwin, 132 Ill.App. 566; 
Chicago v. O’Brien, 128 Ill.App. 350; 
Bunnell v. Rosenberg, 126 I11.App. 
196; Smithley v. Snowden, 120 Ill. 
App. 86; Nolan v. Morris, 108 I1l.App. 
261; Ackerstadt v. Chicago City R. 
Co., 94 Ill.App. 130 [aff 62 N.E. 884, 
194 Ill. 616]; Kinnare v. Klein, 88 Ill. 
App. 304; Meyer v. Manhattan L. 
Ins. Co., 48 N.H. 448, 144 Ind. 439; 
Wright v. Chicago, etc., R. Co., 95 N. 
BK. 129, 47 Ind.App. 673; Brunson v. 
Southwestern Development Co., 104 
S.W. 5938, 7 Ind.T. 209; Nichols Roof- 
ing & Paving Co. v. City of Des 
Moines, (Iowa) 245 N.W. 358; Pope 
v. Coe, 225 N.W. 939, 208 Iowa 759; 
Do y v. Braska, 126 N.W. 1108, 151 
Iowa 23, Ann.Cas.1913A 193; Ketter- 
man v. City of Ida Grove, 120 N.W. 
641; Smith v. Burlington, ete., R. Co., 
12) N.W. 763, 59 Iowa T3; Jacobs wv: 
Case; -Cky:) “1 iS.W.) 63" Powers! v: 
Wyman, ete, Co., 85 N.E. 845, 199 
Mass. 591; Boggs v. Jewett, 90 So. 
13, 127 Miss. 308; Williams v. Dus- 
ton, 111 A. 690, 79 N.H. 490; Dame v. 
Dame, 20 N.H. 28; Young y. Southern 
Pac. Co., 278 P. 200, 34 N.M. 92; Lutz 
Vz, Atlantic® ete; RitCo.n 30h ba ole o 
N.M.. 496,..16) L.ReAL 81930 Gissany, 
Goodkind, 5 N.Y.S. 835, 57 N.Y.Super. 
GO levis 26m NEE, TOos eka) ONGC Glee 
Ferguson v. Miami Powder Co., 9 
OhioCir.Ct. 445, 6 OhioCir.Dec. 408; 
Chicago) Ral. &PeRy.Co, vasburner, 
284 P. 855, 141 Okl. 267; Burris v. 
Leet, 152 P. 352, 51 Okl. 741; Mlamm 
v. Wineland, 139 P. 961, 41 Okl. 688; 
Kelley v. Reynolds, 128 P. 116, 35 Okl. 
37; Solts v. Southwestern Cotton Oil 
Colo Re 0 G20, Okt 0 Ombre Ok 
ough v. Tolbert, (Tex.Civ.App.) 282 
S.W. 302; Flores v. Atchison, etce., 
R. Co., 66 S.W. 709, 24 Tex.Civ.App. 
328; Hearne v. Strahorn-Hutton- 
Evans Commission Co., (Tex.Civ. 
App.) 51 S.W. 867. See Barr v. Irey, 
45 P. 111, 3 Kan.App. 240 [so holding 
where there was not evidence sup- 
portive of the allegations of a bill 
of particulars]), (7) either as they 
originally were or as they would have 
been had requested amendments been 
allowed (Young v. Southern Pace. Co., 
278 PB. 200, 34 N.M. 92); (8) or where 
an affirmative defense proved against 
the claim is not rebutted by substan- 
tial evidence (Kalish v. White, 173 P. 
494, 36 Cal.App. 604). (9) Where a 
case depends upon a question involy- 
ing a highly specialized art as to 
which a layman has no knowledge 
and as to which the court and jury 
must depend on expert evidence, and 
plaintiff offers no expert testimony 
on the point, a verdict should be di- 
rected for defendant. Wright v. Con- 
way, 241 P. 369, 242 BP. 1107, 34 Wyo. 
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is its duty to,!® direet a verdict against him and for 


the adverse party. 


[§ 444] (e) Where Evidence for Adverse Party 
Where a party’s own 


Establishes Movant’s Case. 


1. (10) Power to direct when no evi- 
dence at all introduced see infra § 
453 text and note 73, , 

[vo] Direction for plaintiff (1) 
should be or is properly given where 
plaintiff fully makes out his case by 
the proofs and defendant wholly fails 
to meet the burden of proof to sus- 
tain a defense (Macon County v. 
Shores, 97 U.S. 272,24 L.Ba.' 889; 
Hendrick v. Lindsay, 93 U.S. 143, 23 
L.Ed. 855; Journal Pub. Co. v. Drake, 
199 KB: 572; 575, 118 C.C.A. 46 eit 
Cyc]; Reynolds v. Massey, 122 So. 
29, 219 Ala. 265; Gibson v. Mail- 
hebuau, 274 P. 566, 96 Cal.App. 455; 
Standard Acc. Ins. Co. v. Commercial 
Bank & Trust Co., 112 So. 615, 93 Fla. 
903; Campbell v. McLaurin Inv. Co., 
ie Onroad 10.0 Le; ae Pacettion Ve 
Rowlinski, 150 S.E. 910, 169 Ga. 602; 
Parker v. Cramton, 85 S.E. 338, 143 
Ga. 421; Murphy v. Davis, 50 S.E. 99, 
122 Ga. 306; McCall v. Herring, 45 S. 
BE. 442, 118 Ga. 522; Tidwell v. New 
South Bldg., etc., Assoc., 35 S.E. 648, 
iit Ga. $07; Hillis v....T. ‘Comer & 
Con 85 S:b2..931, 165 Ga.App. 653; 
Marshall v. John Grosse Clothing Co., 
56 N.E. 807, 184 Ill. 421, 75 Am.S.R. 
tSi\ Lathe SS UlsApp ls 83sils). Hicksi vy. 
Steel, 85 N.W. 1121, 126 Mich. 408; 
Withers v. Pacific Mut. Life Ins. Co. 
of California, 193 P. 566, 58 Mont. 485; 
Henry v. Dussell, 99 N.W. 484, 71 Neb. 
691; Harding v. St. Peter Roman 
Catholic Church, 99 N.Y.S. 945, 113 
App.Div. 685 [aff 81 N.E. 1165, 188 N. 
Va. 634): Baleolm v. Manhattan 
Athletic Club, 29 N.Y.S. 600, 9 Misc. 
718; Walker v. W. T. Rawleigh Co., 
271 P. 166, 133 Okl. 75; Moore v. Mor- 
ris, 243 P. 933, 116 Okl. 224; Harwell 
Nee VLOOGy wae tine a slO 23, 9S) Okk 1965 
First Nat. Bank v. Neil P. Anderson 
& Co., 216 P. 111, 90 Okl. 145; City of 
Claremore v: Southwestern Surety 
ins. Co.,.198) Ph, 5738, 82 Ok) 118 Long= 
ese. vy. anetord, 172) PP: 927,-71 Ok. 
3; Hamilton v. Blakeney, 165 P. 141, 
65 Okl. 154. See Franklin Park v. 
Franklin, 83 N.E. 214, 231 Ill. 380 [so 
holding, and holding further that un- 
der such circumstances affidavits re- 
quired of plaintiff at a prior stay of 
the proceedings, admitting that de- 
fendant’s witnesses would testify to 
the facts therein stated, and offered 
in evidence at the trial, did not affect 
the result]; Tribune Co. v. McCarthy, 
201 I1l.App. 586; Truman’s Pioneer 
Stud Farm v. Baker, 193 Ill.App. 598) 
(2) or to establish a particular ele- 
ment essential to it (Faircloth v. 
Fulghum, 23 S.B. 8388, 97 Ga. 357; 
James v. Fowler, 90 Ind. 563); (3) 
where, taking both the answer and de- 
fendant’s evidence together, they 
make out no sufficient defense to 
plaintiff’s action (Kahrs vy. Kahrs, 41 
S.E. 649, 115 Ga. 288; Pfeil v. Citi- 
zens’ Loan & Trust Co. of Logansport, 
L67 IN. EI 623, 89 Ind. App. 625; Et. 
Scott Coal Co. v. Sweeney, 15 Kan. 
244); (4) where the burden of proof 
as to any issue essential to his de- 
fense is on defendant and he fails to 
support it by evidence (Martin v. 
Wall, 80 S.E. 629, 141 Ga. 201; Porter 
v. Millard, 18 Ind. 502; Heath vy. 
Jaquith, 68 Me. 433; Bougha vy. Se- 
curity State Bank, (Neb:) 95 N.W. 
680); (5) or where defendant ad- 
mits plaintiff's claim to be good un- 
less he sustains his plea and the evi- 
dence fails to sustain the plea 
(Graham v. St. Louis, etc., R. Co., 65 
S.W. 1048, 66 S.W. 344, 69 Ark. 562; 
Jones v. Bank of Lula, 70 S.E. 640, 
135 Ga. 680; Reid v. Fain, 68 S.E. 97, 
134 Ga. 508; Martin v. Reynolds, etce., 
mstate, Morte. Co., 39 S:By 476, 113 
Gan muro. Tilley vy. Cox; 47 \S.H.s 219! 
119 Ga. 867; Anthony v. Weldon, 150 
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[§§ 443-445 


evidence discloses facts or matters destructive of © 


his ease, the court ought to, and properly may, di- 


S.E. 431, 40 Ga.App. 499; Brooks v. 
Ball; 122° S:B) 7165) 32;1Ga-App: 48; 
South Georgia Grocery Co. v. Virginia 
Baking Co., 119 S.E. 918, 31 Ga.App. 
16; Thomas v. Bishop, 93 S.E. 169, 
20 Ga.App. 594; Tarver v. Park, 92 S. 
BE. 552, 20 Ga.App. 87; Krauss v. 
Flournoy, 66 S.E. 805, 7 Ga.App. 322 
[foll Fitzgerald v. Reid, 66 S.E. 813, 
7 Ga.App. 323]; American Hosiery Co. 
v. Stuart, (lowa) 74 N.W. 740; Ford 
v. Dyer, 49 S.W. 1091, 148 Mo. 528; 
Magoffin v. Missouri Pac. R. Co., 15 
S.W. 76, 102 Mo. 540, 22 Am.S.R. 798; 
Central Flour Mills Co. v. Gateway 
Milling Co., (Mo.App.) 213 S.W. 131; 
Winterringer v. Warder, etc., Co., 
(Neb.) 95 N.W: 619; Osborne v. Kline, 
25 N.W. 360, 18 Neb. 344; Friedlander 
v.-Citron, 122 N.Y.S. 236 [aff 125 N.Y. 
S. 510, 140 App.Div. 489]). 

16. ° See cases infra this note; 
passim supra notes 11-15. 

{a] Refusal held improper. — (1) 
A refusal to grant defendant’s motion 
has been held error where there was 
no legally sufficient evidence tending 
to prove plaintiff’s case (Hettick v. 
Searcy, 115 N.H. 842, 276 Ill. 116; 
Minch v. Hilkowitz, 161 A. 164, 162 
Mad. 649), (2) or literally no evidence 
to that effect (Camirand v. De Lude, 
264 P. 355, 124 Or. 189); (3) where 
plaintiff failed to prove a prima facie 
case (Hoffman v. Richards, 57 N.W. 
732, 98 Mich. 489; Schnackenberg v. 
Delaware, L. & W. R. Co., 93 A. 701, 
86 N.J.Law 517 [aff 98 A. 266]) (4) 
and defendant’s testimony thereafter 
introduced did not supply the omis- 
sion (Schnackenberg v. Delaware, L. 
& W. R. Co., supra); (5) where there 
was a total lack of evidence to sus- 
tain the cause of action (Crabill v. 
Oregon Short Line R. Co., 200 P. 121, 
384 Idaho 251); (6) where there was 
no competent evidence to prove the 
existence of an element essential to 
a recovery which plaintiff was under 
the burden of proving (St. Louis-San 
Francisco Ry. Co. v. Baehler, 26 F. 
(2d) 26; Traffic Motor Truck Corpora- 
tion v. Claywell, 12 F.(2d) 419; Atchi- 
SON, |e mocenean tia) EMV ©. Od Varn NWP Vse cay Rey 
F.(2d) 30; Canadian Northern Ry. 
Co. v. Senske, 201 F. 637, 120 C.C.A. 
65; Railway Postal Clerks’ Nat. Assoc. 


and 


Va) SCovt,; 156 By 9 :92798'3) iC. OvA as Obay 
Pennsylvania R. Co. v. Martin, 111 F. 
O86 un 49% C.COAN AVA Sb da bvAC ps oGae 


Southwest Cotton Co. v. Pope, 218 P. 
152, 25 Ariz. 364; Calumet & Arizona 
Mining Co. v. Gardner, 187 P. 5638, 21 
Ariz. 206; Gladys Bell Oil Co. v. Mc- 
Gee, 291 S.W. 72, 172 Ark. 1176; Volk- 
man. Vo) Chicago, OCG... RowCo., ac teuNe 
W. 731, 5 Dak. 69; Chicago v. O’Brien, 
128 Ill.App. 350; Linderman Box, etc., 


Cov vi. Vhompson, 127 JIMA pps = 134: 
Swift v. Haislip, 126 Ill.App. 560; 
Webster Mfg. Co. v. Goodrich, 104 


Ill.App. 76; Crookshank vy. Kellogg, § 
Blackf. (Ind.) 256; Herod v. State, 
43 N.E. 144, 44 N.B. 378, 15 Ind.App. 
648; Keeney v. Chicago, etc., R. Co., 
167 N.W. 475, 183 Iowa 522; Prewitt 
Vv. Higgins, 22 S.W.(2d) 125, 231 Ky. 


678; Jackson v. Cook, 300 S.W. 853, 
222 Ky. 409; Edwards v. Storms, 294 
S.W. 165, 219 Ky. 675; Cincinnati, N. 


One DP Rye Conve, Rue Usa Sows 
1144, 142 Ky. 694, 34 L.R.A.N.S. 200; 
Louisville, etc:, R. Co. vy. Terry, 47S. 
W. 588, 20 Ky.L. 803; Berry v. At- 
lantic Shore Ry., 84 A. 740, 109 Me. 
330; Chapman v. Nash, 89 A. 117, 121 
Md. 608; Colby Haberdashers v. Brad- 
street Co., 166 N.E. 550, 267 Mass. 
166; McCann vy. Central Const. Co., 
106 N.E. 598, 218 Mass. 595; Sax vy. 
Detroit, etc., R. Co., 89 N.W. 368, 129 
Mich. 502; Lester v. Wells, (Mo.App.) 
253 S.W. 387; Emmert v. Electric 
Park Amusement Co., (Mo.App.) 193 


rect a verdict against such party.'* 
[§ 445] (2) When Direction Unwarranted or Im- 


S.W. 909; Cogan v. Cass Ave., etc., R. 
Co., (Mo.App.) 73 S.W. 738; Harvey E. 
Mack Co. v. Ryan, 261 P. 283, 80 Mont. 
524; Ward v. Attna L. Ins. Co., 135 N. 
W. 220, 91 Neb. 52; Laidlaw v. Sage, 
52 N.E. 679, 158 N.Y. 73, 44 U.R.A. 
216; Hunt v. Caldwell, 22 Ohio Cir.Ct. 
283, 11 Ohio Cir-Dec. 562; Kansas City, 
ete., R. Co. v. Bishop, 282 P. 1091, 140 
Okl. 277; Kansas City Southern R. Co. 
v; Tucker, 236 P..35, 108 Okl. 259; St 
Louis, ete., R. Co. v. Bloom, 134 P. 
432, 39 Okl. 78; Chicago, etce., R. Co. 
v. McCulley, 120 P. 279, 30 Okl. 178; 
Missouri, K. & T. Ry. Co. of Texas 
v. Moses, (Tex.Civ.App.) 144 S.W. 
1037; Danyew v. Powers’ Estate, 78 
A. 785, 84 Vt. 255; McKee v. Ohio 
Valley Elec. R. Co., 88 S.E. 616, 78 W. 
Vi cee ks Musbach v. Wisconsin 
Chair~Co., 84 N-W.: 36, 108 Wis. 57; 
Hyer v. Janesville, 77 N.W. 729, 101 
Wis. 371), (7) or to support the ma- 
terial averments or allegations or an 
essential allegation of the complaint, 
declaration, or petition (Hatch v. 
Varner, 43 So. 481, 150 Ala. 440; 
Dawes v. Robinson, 107 So. 340, 91 
Fla. 99; Yoshioka v. Shiraki, 29 
Hawaii 459; Haner v. Northern Pac. 
R. Co., 62 P. 1028, 7 Idaho 305; Boggs 
v. Jewett, 90 So. 13, 127° Miss.. 308; 
Joslin v. Chicago, M. & St. P. Ry. 
Co., 3 S.W.(2d) 352, 319 Mo. 250; Ken- 
nedy v. Metropolitan St. R. Co., (Mo. 
App.) 107 S:W...16;. Chicago, ete; RB. 
Co. v. Turner, 284 P. 855, 141 Okl. 467; 
Kansas City Southern R. Co. v. 
Muckers £236 SP. e385, oLOSs Oki wmooee 
Frederick Cotton Oil & Mfg. Co. v. 
Clay, L507 bs 45.1.5 50. OK 123 hae 
Louis & S. F. R. Co. v. Bloom, 134 P. 
432, 39 Okl. 78; Lone Star Brewing 
Co. v. Willie, 114 S.W. 186, 52 Tex. 
Civ.App. 550). (8)- However, where 
there is evidence tending to show a 
right of action, the absence of evi- 
dence to show damages has been held 
not to warrant a direction for de- 
fendant. Stamps v. Thomas, 62 So 
314, 7 Ala.App. 622. (9) Soa refusal 
to direct for plaintiff is improper 
where plaintiff made out his case ful- 
ly and defendant failed wholly to 
meet the burden of proof to sustain 
the defense pleaded (Ocala Iron 
Works v. Crosby, 54 So. 815, 61 Fla. 
369; Meek Co. v. Rohlff, 135 N.W. 
1021, 91 Neb. 298; Whitney v. Low, 
288 +P. 51096), 137 OKlj1; Kerr’ vs Blase 
118) S2w. 1795-55 Lex. CivApp.s4 ons 
(10) or where plaintiff was entitled 
to recover unless a certain affirma- 
tive defense was proved, and it was 
not (Frank H. Harrah & Co. v. Tonka- 
wa First Nat. Bank, 110 P. 725, 26 
Okl. 620). 

17. Avera v. Marshall, 134 S.E. 187, 
35 Ga.App. 573. See Dorough v. Ala- 
bama Power Co., 76 So. 963, 200 Ala. 
605 (dictum to the same effect). And 
see cases infra this note. 

[a] Verdict for defendant.—(1) 
Except where defendant’s evidence 
controverts that of plaintiff on the 
point and shows circumstances under 
which a recovery may be proper 
(Capital Traction Co. v. Lyon, 57 App. 
D.C. 396, 24 F.(2d) 262), (2) a verdict 
for defendant may or should be di- 
rected where plaintiff's evidence dis- 
closes a state of facts which destroys 
his right of recovery. 
Cago, ete, A. Cor 4) S.Ct. 85) 1b Onuase 
245, 37 L.Ed. 1068; Bowditch v. Bos- 
ton, 101 U.S. 16, 25 L.Ed. 980; Blunt v. 
Chicago, M., st. Po & iP) RCo. 64a 
(2a) 63; Hickey v. Missouri Pac. R. 
Co., 8 F.(2d) 128; Clarke v. Illinois 
Cent. R. Co., 286 F. 915: Birkestrand 
v. Chicago, M. & St. P. Ry. Co., 275 F. 
194; Dernberger y. Baltimore, etc., R. 
Co.) 243 W. 210155 CC. Ay 55a) [att 234 
F. 405]; Williams v. Choctaw, etc., R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Elliott v. Chi- 
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§ 445] 
proper—(a) In General. 


of a verdict.15 


Co,-149 BF. 104, 79° C.C.A. 146; Riley 
v. Louisville, ete., R. Co.,:133 F. 904, 
66 C.C.A. 598; Neininger v. Cowan, 
101 FE. 787, 48 C.C.A. 20; Begenish v. 
Gates, 2 Alaska 511; Straight v. West- 
ern Light & Power Co., 214 P. 397, 73 
Colo. 188; Colorado Springs & Inter- 
urban Ry. Co. v. Reese, 169 P. 572, 69 
Colo. 1; Faucett v. Bargmann, 57 App. 
D.C. 29037722) Ei (2a)7 718; Howes  v. 
District of Columbia, 2 App.D.C. 188; 
Simmons vy. Chicago, etc., R. Co., 110 
Ill. 340; Koehler v. Chicago City R. 
Co., 166 -Ill.App. 571; Chicago, ete., 
R. Co. v. Henderson, 126 Ill.App. 530; 
Webster Mfg. Co. v. Goodrich, 104 
Ill.App. 76; Barr v. Paris, 87 Ill.App. 
503; Beckman v. Consolidation Coal 
Co., 57 N.W. 889, 90 Iowa 252; Col- 
lins v. Burlington, etce., R. Co., 49 N. 
W. 848, 83 lowa 346; Lane v. Cen- 
tral Iowa R. Co., 29 N.W. 419, 69 Iowa 
443; Peckinpaueh vy. Lamb, 79 P. 673, 
70 Kan. 799; Pennsylvania R. Co. v. 
Breeden, 140 A. 82, 154 Md. 91; Glea- 
son v. Suskin, 72 A. 1034, 110 Md. 
37; Connors v. Cunard S. S. Co., 90 
N.E. 601, 204 Mass. 310, 26 L.R.A.N.S. 
iii Sibs4ee Am SoR. 602, 14. Anni Cas, 
1051; Colborne v. Detroit United Ry., 
143 N.W.. 32, 177 Mich. 139; 'Thomp- 
son v. Flint, etce., R. Co., 23 N.W. 820, 
57 Mich. 300; Torrey v. Hardy, (Mo.) 
196 S.W. 1100; McGee v. Wabash R. 
Co., 114 S.W. 33, 214 Mo. 530; Hawk 
v. McLeod Lumber Co., 65 S.W. 1022, 
166 Mo. 121; Klein v. U. S. Casualty 
Co., (Mo.App.) 295 S.W. 833; Epper- 
son y. Elliott, 242 S.W. 1012, 215 Mo. 
App. 123; Skirvin v. McKamey, (Mo. 
App.) 237 S.W. 858; Faith v. New 
York Home L. Ins. Co., 208 S.W. 124, 
203 Mo.App. 196; McKinney v. Mar- 
tin-Holloran-Klaus Laundry Co., 200 
S.W. 114, 198 Mo.App. 386; Arel v. 
Girard Fire & Marine Ins. Co., (Mo. 
App.) 190 S.W. 81; Arel v. First Nat. 
Fire Ins. Co., 190 S.W. 78, 195 Mo.App. 
165 [cert quashed 197 S.W. 912, 272 
Mo. 157]; Davidson y. St. Louis & S. 
F. R. Co., 148 S.W. 406, 164 Mo.App. 
101; SHerzuson Ve St;-iouis, ete: 2 R. 
Co., (Mo.App.) 100 S.W. 537; Harris v. 
Lincoln Traction Co., 111 N.W. 580, 78 
Neb. 681; McLean y. Omaha, etc., R., 
etc., Co., 100 N.W. 935, 72 Neb. 447, 
103 N.W. 285; Genung v. Baldwin, 77 
DEN S64 99 (O-ADD: Dive 195%... COrcor= 
an v. Pennsylvania R. Co., 53 A. 240, 
203 Pa. 380; Morrow y. Terrell, 50 S. 
W. 734, 21 Tex.Civ.App. 28. See Chap- 
man v. Nash, 89 A. 117, 121 Md. 608 
{recognizing that if plaintiff proves 
the existence of an affirmative de- 
fense, direction for defendant is prop- 
er]; State v. Baltimore, etc., R. Co., 
58 Md. 482 [to same effect]; Zachary 
v. North Carolina R. Co., 72 S.E. 858, 
156 N.C. 496 [rev on other grounds 34 
S:Ct. 305, 232) U.S. 248, 58 L.Ed. 591] 
[recognizing rule]; Smalley v. Rio 
Grande Western R. Co., 98 P. 311, 34 
Utah 423 [so holding as to cases 
where plaintiff’s evidence conclusive- 
ly establishes an affirmative de- 
fense]) (3) even though the matter 
thus proved is one upon which de- 
fendant would have had the burden of 
showing, had plaintiff not assumed 
to open the matter (Gleason v. Sus- 
kine Te Ave 1084). 110) Md. 37) °(4) 
where the evidence not only fails to 
support all material averments of 
any one count but affirmatively dis- 
proves one or more allegations of ey- 
ery count in the petition, complaint, 
or declaration (Tobler v. Pioneer Min., 
ete., Co., 52 So. 86, 166 Ala. 482); (5) 
where it appears from plaintiff's case 
that plaintiff has no right to a verdict 
in any event (Cranston Print Works 
Co. v. American Telephone & Tele- 
graph Co., 110 A. 419, 43 RI. 88); 


Cases must be clear, cer- 
tain, and indisputable in order to warrant. direction 
A directed verdict is to be granted 
with caution’® and only in exceptional cases;?° and 
if there is a doubt,?! or any room for doubt,?2 or if 
any question remains in the court’s mind as to the 
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(6) or where all of the evidence and 
all of the reasonable _ inferences 
which can in any way be drawn from 
the evidence or any part of the evi- 
dence show conclusively that there 
is no cause of action (Jarrell v. Bir- 
mingham Waterworks Co., 60 So. 835, 
179 Ala. 503). 

[b] Direction for plaintiff, where 
defendant’s own evidence conclusive- 
ly disproves and negatives the defense 
urged, is proper. Schmidt v. Wither, 
74 Colo. 328, 221 P. 885; Rochester 
Mach. Tool Works v. Weiss, 84 N.W. 
866, 108 Wis. 545. 

[c] Refusal held improper.—A re- 
fusal to grant defendant’s motion has 
been held improper where plaintiff's 
evidence established a bar to recov- 
ery aS a matter of law. Carfelo v. 
Delaware, ete., R. Co., 54 F.(2d) 475; 
Consolidated Textile Corporation v. 
Shipp, 41 F.(2d) 479; KF. W. Wool- 
worth Co. v. Davis, 41 F.(2d) 342 [cert 
den 51 S.Ct. 33, 282 U.S. 859, 75 L.Ed. 
760]; Conrad v. Wheelock, 24 F.(2d) 
996; Atchison, etce., R. Co. v. Wyer, 
8 F.(2d) 30; Atlantic Coast Line R. 
Co: vi Parmer: 176) R:: 692; 1007€.C. A. 
244; Crookston Lumber Co. v. Bou- 
tin, 149 F. 680, 79 C.C.A. 368; Austin 
v. Public Service Co. of Northern Il- 
linois, 132 N.B. 458, 299 Tl. .112, 17 
Avia. GO Di) [LOVE al 9) ALLAN 0.0 — bh Orel 
Schlosser v. Sanitary Dist. of Chica- 
go, 132 N.E. 291, 299 Ill. 77; Louis- 
ville, etc., R. Co. v. Weldon, (Ky.) 177 
S.W. 459; Capital City Oil Works v. 
Black, 12 So. 26, 70 Miss. 8; Grant v. 
Nihill, 210 P. 914, 64 Mont. 420; Con- 
way v. Monidah Trust, 157 P. 178, 52 
Mont. 244; Robison v. Oregon-Wash- 
ington R., etc:, Co., 176 BP: 594, 90 Or. 
490; Latremouille v. Bennington, etc., 
R. Co., 22 A. .656;, 63° Vt. 336. 

{d] Attempt to change his story 
by the adverse party at a later time, 
on the excuse that he was not feeling 
well when he testified to facts conclu- 
Sive against his case, has been disal- 
lowed. Faith v. Home Life Ins. Co. 
of New York, 208 S.W. 124, 203 Mo. 
App. 196. 

18. U.S.—Alaska Fish Salting, 
etc., Co. v. MeMillan, 266 F. 26; Ma- 
son, etc,, Ri Co. v Yockey; 103 Bs 265, 
43 C.C.A. 228; Standard L., etc., Ins. 
Co. v.-Thornton, 100 F. 582, 40 C.C.A. 
564, 49 L.R.A. 116; Travellers’ Ins. 
Co. v. Randolph, 78 F. 754, 24 C.C.A. 


305. 
" Mich.—Howey v. Fisher, 69 N.W. 
741, 111 Mich. 422; Fox v. Spring 
Lake Iron Co., 50 N.W. 872, 89 Mich. 
387. 


Mo.—Cech vy. Mallinckrodt Chemi- 
cal Co., 20 S.W.(2d) 509, 323, Mo. 601: 

N.Y.—Haulenbeck Adv. Agency vy. 
November, 60 N.Y.S. 573, 27 Misc. 
836. 

Okl.—Damerson Vv. 
P. 792, 29 Okl. 340. 

Tenn.—Wright yv. Massachusetts 
Bonding Co., 8 Tenn.Civ.A. 108. 

Wis.—Schmidt v. Chicago, ete., R. 
Co., 63 N.W. 1057, 90 Wis. 504. 

19. Singleton y. Hartford F. Ins. 
Co., 287 P. 529, 105 Cal.App. 320. 


McClaren, 116 


20. Bernardo v. Hoffman, 145 A. 
884, 109 Conn. 158; Heringer v. Un- 
derwood Typewriter Co., 131 A. 322, 


103; Conn: 675; Hicks) vy. A: B.'Church 
Truck Service Co., 156 N.H. 254, 259 
Mass. 272; Wright v. Massachusetts 
Bonding Co., 8 Tenn.Civ.A. 108. 

218 U.Si—Chicago,; ete, sARu) Cor wv: 
Ponn, 191 F. 682, 112 C.C.A. 228; Mex- 
ican Cent. R. Co. v. Murray, 102 FE. 
264) 42 CGC. A.) . 334° . Richardson. “yz 
Swift, 96 F. 699, 87 C.C.A. 557; Harris 
v. Louisville, ete., R. Co., 35 F. 116. 

Ill.—Wetherell v. Chicago City R. 
Co., 104 Ill.App. 357. 


ruling,?® verdict should not be directed. 
conceding the truth of all testimony favorable to 
adverse party, no other course is reasonably possible, 
may the court direct a verdict;?* it cannot do so 
unless the ease presents only questions of law,’ 
or where questions or issues of fact are involved?® 
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Only when, 


25 


Christopher, etc., 
ete., Co., 85 Mo. 


Mo.—Steube_ v. 
Architectural Iron, 
App. 640. 

Neb.—U. P. Steam 
Omaha St. R. Co., 94 N.W. 538, 
(Unoff.) 396. 

N.C.—Cable v. Southern R. Co., 29 
SaBaoiiilacieN Ge 8 oes. 

Ohio.—Willey v. Shinn, 181 N.E. 
549, 42 Ohio App. 33; Ford v. Papcke, 
158 N.E. 558, 26 OhioApp. 225. 

Pa.—Susko v. Harleigh-Brookwood 
Coal Co., 90 A. 716, 244 Pa.-339. 

S.D.—Cameron yv. Miller, 180 N.W. 
71, 43 SD. 429. 

Tenn.—Johnston v. Cincinnati, N. 
OVS 7D. Pe Ryv..Co., 240 SW. 42959 ke 
Tenn. 135; Hines v. Partridge, 231 
S.W. 16, 144 Tenn. 219; City of Nash- 
ville v. Reese, 197 S.W. 492, 138 Tenn. 
471, L.R.A.1918B 349. 

Tex.—U. S. Torpedo Co. v. Liner, 
(Civ.App.) 300 S.W. 641. 

W.Va.—White v. L. Hoster Brewing 
Co., 41 'S.E.' 180, 51 W.Va. 259. 

See Denver City Tramway Co. v. 
Wright, 107 P. 1074, 47 Colo. 366 
(holding that the court should not 
direct if the facts or inferences to be 
drawn therefrom are in any substan- 
tial degree doubtful). 

“A verdict is properly directed only 
when the case is palpably for the par- 
ty asking the direction.’ Erie R. Co. 
v. See VGV HM AH6, 1 9), LOSVO: Cr Ae 
118. 
[a] Doubt in minds of jury is not 
sufficient to require or justify the di- 
rection of a verdict for defendant. 
Spencer v. Daggett, 2 Vt. 92. 

[b] Where there is doubt as to 
amount of damages suffered by plain- 
tiff, the court should not direct a ver- 
dict for him for a specific sum. Fay- 
etteville Building & Loan Ass’n vy. 
Mutual Fire Ins. Co. of West Vir- 
ginia, 141 S.E. 634, 105 W.Va. 147. 

22. Nyback v. Champagne Lumber 
Cos, GORE. 2774, 33 (CXCXAL S269 9 eblatn= 
away v. Hast Tennessee, etc., R. Co., 
29 F. 489; Fox v. Spring Lake Iron 
Co., 50 N.W. 872, 89 Mich. 387;- Swan 
v. Liverpool, ete., Ins. Co., 52 Miss. 
704; Perry v. Clarke, 6 Miss. 495. 

23. Herringer v. Underwood Type- 
writer Co., 131 A. 322, 108 Conn. 675. 

24. Piacine v. National L. Ins. Co., 
14 Pa.Dist.&Co. 21. 

25. Mohn vy. Mohn, 164 N.W. 341, 
181 Iowa 119; Michener v. Fransham, 
74 P. 448, 29 Mont. 240; State v. Yel- 
low Cab Co., (N.D.) 245 N.W. 382. 


Baking Co. v. 
4 Neb. 


26. U.S.—Bradford-Kennedy Co. v. 
Bred; Ge ClarkiCom w48e FuG2ghane tb 
Texas Co. v. Brilliant Mfg. Co., 2 
RY C20)epl. 


Ark.—National Fruit Products Co. 
v. Garrett, 181 S.W..926, 121 Ark. 570: 

Ga.—Parrish v. Barwick, 144 S.W. 
735, 167 Ga. 214; Sikes v. Seckinger, 
137 S.B. 833, 164 Ga. 96; \Jones” vy. 
Dannenberg, 42 S.E. 65, 115 Ga. 769; 
Swords v. West, 132 S.E. 778, 35 Ga. 
App. 247; Breedlove v. Wiregrass De- 
velopment Co., 94 S.E. 911, 21 Ga.App. 
718; - Caldwell v. Duplex Printing 
Press Co., 85 S.E. 934, 16 Ga.App. 608; 
Davis v. Kirkland, 58 S.E. 209, 1 Ga. 
App. 5; Reynolds v. Nevin, 57 S.E. 
918, 1 Ga.App. 269. 

Ill.—Missouri Malleable Iron Co. vy. 
Hoover, 53 N.E. 560, 179 Ill. 107 [aff 
WW WhkApp! 437]; Offutt. aw. YWorlas 
Columbian Exposition Co., 51 N.K. 
651, 175 Tll.-472 [rev 73 DTll.App. 2381]; 
Barbee v. Evans, 220 Ill.App. 154; 
Tomasek v. Edwardsville, 183 Ill.App. 


493; Rost v. Parker Washington Co., 
176 Ill.App. 245; Flanagan v. Means, 
94 Il].App. 862; Ziegler v. Pennsyl- 


vania Co., 68 Ill.App. 410. 
Ind.—Varney v. National City Bank, 
139 N.E. 326, 80 Ind.App. 598. 
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or presented,?7 or the result is dependent upon 
the determination of questions of that charac- 
The case is not one authorizing or calling 


ter.78 


Iowa.—McKnight v. Parsons, 113 
N.W. 858, 1386 Iowa 390, 125 Am.S.R. 
265, 22 L.R.A.WN.S. 718," 15 Ann-Cas. 
665. 

Mass.—Cunniff v. McDonnell, 81 N. 
BE. 879, 196 Mass. 7. 

Mich.—Putnam v. Phceenix Pre- 
ferred Acc. Ins. Co., 118 N.W. 922, 155 
Mich. 134; Hardwick v. Richardson, 
28 Mich. 508. 

Miss.—Griffin v. Brock, 33 So. 968. 

Mo.—Chinn vy, Chicago, etc., R. Co., 
(App.) 75 S.W. 375. 

N.H.—Newport First Nat. Bank v. 
Hunton, 45 A. 351, 69 N.H. 509. 

N.J.—Burrichter v. Wishnefsky, 
135 A. 890, 103 N.J.Law 340; Klaw- 
son v. Mayo, 147 A. 460, 7 N.J.Misc. 
887; Wanner v. Columbia Casualty 
Co:, 147 A. 196, 7-N.J.Mise. 753;  Mar- 
zella v. Bonafede, 140 A. 881, 6 N.J. 
Misc. 288. 

N.Y.—Greenpoint Nat. Bank y. Gil- 
bert, 142 N.E. 338, 287 N.Y. 19; Me- 
Donald v. Metropolitan St. R. Co., 60 
N.E. 282, 167 N.Y. 66; Elmira Second 
Nat. Bank v. Weston, 55 N.E. 1080, 
161 N.Y. 520, 76 Am.S.R. 283; Hardt 
v. Western Plec. Co., 82 N.Y.S. 835, 
84 App.Div. 249; Marshall v. Buffalo, 
71 N.Y.S. 719, 63 App.Div. 603 [aff 
689 NCE ELLI 1VGRNGY:. 545) Crown 
Cotton Mills v. Turner, 59 N.Y.S. 1, 
42 App.Div. 270; Illston v. Evans, 50 
N.Y.S. 82, 27 App.Div. 447; Knope v. 
Nunn, 30 N.Y.S. 896, 31 Hun 349 [aff 
45 N:. BE. 940, 151 N.Y. 506, 56 Am.S.R. 
642]; Caraher v. Mulligan, 8 N.Y.S. 
42, 4 Silv.Sup. 550; Haas v. O’Connell, 
217 N.Y.S. 153, 128 Mise. 22; Routh 
v. Logie, 163 N.Y.S. 1088. 

Pa.—Smith v. Haston Transit Co., 
SAAD DELO “baw v09sauH.. Be Claflin 
Co. v. Querns, 15 Pa.Super. 464. 

S.C.—Leitner v. Columbia Ry., etc., 
Co., 143 S.E. 279, 145 S.C. 489; Thorn- 
Hill ve wDayisy isu S.H. or Orel 2h S.C: 
49, 24 A.U.R. 617. 

S.D.—Kamp v. Warren-Lamb Lum- 
ber Co., 168 N.W. 169, 40 S.D. 519. 

Tenn.—Austin v. Bridges, 3 Tenn. 
WiveA. (151), : 

Tex.—Stevens v. Karr, 33 S.W.(2d) 
725, 119 Tex. 479 [aff (Civ.App.) 297 
SaVViewero len Deas ieee IN. Orin. Co. ive 
Ewing, (Civ.App.) 46 S.W.(2d) 398; 
Luna v. Johnston, (Civ.App.) 11 S.W. 
(2d) 350; McDade v. Girardey, (Civ. 
App.) 5 S.W.(2d) 785; Willys-Over- 
land, Inc., v. Holliday, (Civ.App.) 284 
S.W. 973; McGary v. Campbell, (Civ. 
App.) 245 S.W. 106; Early-Foster Co, 
v. W. F. Klump & Co., (Civ.App.) 229 
S.W. 1015; Southern Traction Co. v. 
Rogan, (Civ.App.) 199 S.W. 1135 
[dism f w jJ; Holtzclaw v. Moore, 
(Civ.App.) 192 S.W. 582; Fitzgerald 
v. Hart, (Civ.App.) 23 S.W. 933. 

W.Va.—Lindsey v. Bluefield Prod- 


uce, ete., Co., 112 S.E. 310, 91 W.Va. 
118. See Cain v. Kanawha Traction, 
etc,, Co., 102 S.E. 119, 85 W.Va. 434 


(holding refusal of the motion proper 
where the evidence is sufficient to 
make mixed questions of law and 
fact). 

Wis.—Allen v. Voje, 89 N.W. 924, 
TRICE MA Se i 

[a] Mixed questions of law and 
fact.—Motions for a directed verdict 
were properly denied, where the ques- 
tions involved were mixed questions 
of law and fact. Fixter v. Van Der- 
en, 146 A. 345, 7 N.J.Mise. 544. 

27a Ono.——Umiony acy a yn ©O.n, ays 
James, 16 S.Ct. 1109, 163 U.S. 485, 41 
L.Ed. 236; Shwab v. Doyle, 269 F. 
321 [rev on other grounds 42 S.Ct. 


ool, 1259 U.S: 529, 166 Thad: 747, 26 
A.L.R. 1454]; Pittsburgh, etc., R. Co. 
Wanc@olen 260) HA sS bie 7 1s. CoA 29/9 


[cert den 40 S.Ct. 15, 250 U.S. 671, 63 
L.Ed. 1199]; Southern Pac. R. Co. v. 
U. S., 222 EB. 46, 1387 C.C.A. 584; Mc- 
Intyre v. Modern Woodmen of Amer- 
ican ecOOM EH Wie h2d CC Arte 
Cal.—Vertson v. Los Angeles, 2 P. 
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(2d) 411, 116 Cal.App. 114. y 

Ga.—Miraglia v. Gose, 87 S.E. 906, 
17 Ga.App. 639. 

Ill. Krupp v. National Fur Dress- 
ing & Dyeing Co., 250 Ill.App. 282. 
See Narkiewicz v. Wachowski, 198 
Ill.App. 214 (motion to direct verdict 
is properly denied where the ques- 
tions raised are merely those of fact). 

Mich.—Godfrey Conveyor Co. Vv. 
Port Huron Storage, etc., Co. 194 
N.W. 989, 224 Mich. 337. 

Mo.—Crawford v. Stayton, 110 S.W. 
665, 131 Mo.App. 268. 

N.Y.—Bentham v. Quinault, 221 N. 
Y.S. 420, 220 App.Div. 263. 

N.C.—McAtee v. Branning Mfg. Co., 
82 S.E. 857, 166 N.C. 448. 

S.C.—Hall v. Southern R. Co., 160 
S.E. 584, 162 S.C. 260; Stilley v. Daw- 
sey, 150 S.E. 768, 153 S.C. 276; Math- 
eson v. Caribo,' 109 S.E. 102, 117 S.C. 
291, 17 A.L.R.: 1263. 

Tex.—Wilson v. Jones, (Commn. 
App.) 45 S.W.(2d) 579 [rev on other 
grounds (Civ.App.) 29 S.W.(2d) 845]; 
Elis v. Rosenbery, (Civ.App.) 29 S. 
W. 519. 

[a] Discrepancies in party’s own 
evidence, which is not contradicted or 
impeached by that for the adverse 
party, do not present an issue of fact 
which must be submitted to the ju- 
ry. Tucker v. Baltimore, ete., R. Co., 
59 F. 968, 8 C.C.A. 416. 

28. Porter v. Commonwealth Cas- 
ualty Co., 1138 A. 688, 270 Pa. 508; 
wut v. Bowman, 61 S.E. 154, 64 W.Va. 

29. See cases infra this note; 
passim infra notes 31-35. 

[a] Direction for defendant should 
not be, and is in any case improperly, 
given where: (1) It cannot be said 
that, as a matter of law, defendant is 
entitled to a verdict (Peterson v. Bul- 
lion. Beck, ete.:, Min. Co., 126 BP. 310, 41 
Utah 364); (2) the testimony raises 
an issue of fact for the jury (Finch 
v. Horn, ete., Baking Co., 94 Pa.Su- 
per. 599; Roth v. Travelers’ Protec- 
tive Assoc. of America, 115 S.W. 31, 
102 Tex. 241, 132 Am.S.R. 871, 20 Ann. 
Cas. 97; Wingfield v. Pool, (Tex.Civ. 
App.) 38 S.W.(2d) 422. See Sell v. 
Fisk, 191 Tll.App. 194); (3) there ig 
testimony tending to support plain- 
tiff’s theory clearly sufficient to war- 
rant submission of the case to the 
jury (Patton v. Southern R. Co., 82 
Po. 979, 2% C.C.A. 287; Mairo -v. Vel- 
low’ Cab, Cot, 281.P.966, 208 Cal. 350; 
Johnson v. Marshall, 241 Ill.App. 80; 
Dannifer v. Aurand, 189 P. 3871, 106 
Kan. 605; Marx v. Hess, 39 S.W. 249, 
19 Ky.L. 42; Curry v. Traver-Bird 
Co., 132 N.W. 468, 167 Mich. 17; Ar- 
nold v. Security Bank of St. Joseph, 
285 S.W. 161, 221 Mo.App. 683); (4) 
the case should be submitted to the 
jury on the issues presented (Dothan 
Coffin & Casket Co. v. Whiddon, 114 
So. 240, 94 Fla. 272; Blount v. Tow 
Fong, 1388 A. 52, 48 RD. 4538); (5) 
when viewed in the light most favor- 
able to plaintiff (Johnson v. Chicago, 
ete., R.. Coz, 230) Po 52,5 (ta eMiont.. 8i9.0))- 
(6) the evidence requires the submis- 
sion of the case to the jury (Gross- 
feld & Roe Co. v. Marks, 152 Ill.App. 
216; Johnson v. Chicago, etc., R. Co., 
230 P. 52, 71 Mont. 390; Hope v. Unit- 
ed Blec. Rys. Co., (R.I.) 145 A, 310); 
(7) there is sufficient evidence in fa- 
vor of plaintiff to entitle him to have 
the case submitted to the jury (Spell 
Veo Spell? L0G ms Eieo2,) Lol Gras. isa 
Newbold v. Hayward, 54 A. 67, 96 Md. 
247; O’Grady v. Newark, 26 OhioCir. 
Ct.N.S. 47); (8) plaintiff's testimony 
is sufficient to send the case to the 
jury (Cochran _v. Davis, 247 P. 65, 
118 Okl. 185; Laam v. Green, 211 P. 
791, 106 Or. 811. See Breedlove v. 
Wiregrass Development Co., 94 S.E. 
911, 21 Ga.App. 718 [so holding even 
where the jury issue involved only a 


and 


for a direction,?® but rather for a refusal of the 
motion,?° where the evidence, even though not par- 
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small part of plaintiff's claim]). (9) 
To warrant such a direction there 
must, as a matter of law, be a lack of 
competent evidence to sustain plain- 
tiff’s claim or some essential element 
thereof. Jackson Hill Coal & Coke 
Co. v. Bales, 108 N.E. 962, 183. Ind. 
276; Randolph v. Detroit United Ry., 
181 N.W. 44, 213 Mich. 100. 

[b] Direction for plaintiff.—(1) 
To warrant the direction of a ver- 
dict for plaintiff, the evidence must 
conclusively establish his claim. 
Richardson v. Empire Cream Separa- 
tor GCo.,,1:15 Ay 917}, 80°N:. 6273; Dex- 
as Life Ins. Co. v. Legg, (Tex.Civ. 
App.) 229 S.W. 587. (2) If his evi- 
dence is not clear and satisfactory, 
direction for him should not-be given. 
Chu Chung vy. Jellings, 30 Hawaii 784; 
Brown v. Braymer, 16 Hawaii 548. 
(3) Where a jury issue is raised as to 
any issue dispositive of his case, a 
verdict in his favor cannot be direct- 
ed. Kuhl v. Meyer, 42 Mo.App. 474; 
Martin v. Kelley, 69 A. 969, 76 N.J. 
Law 263. (4) And so it has been held 
improper to direct for plaintiff if the 
testimony sufficiently supports. the 
defenses to require submission of the 
issues to the jury (Singleton v. Hart- 
ford HW./insy Co.0287% Pi +529nck0s Cake 
App. 320; Mixon v. Warren, 21 S.E. 
716, 94 Ga. 688; Williams v. Forman, 
89 S.E. 459, 18 Ga.App. 242; Day v. 
J. C. Steele & Sons, 68 S.E. 338, 7 Ga. 
App. 781; Beasley v. Marsh, (Mo. 
App.) 40 S:w.(2d) 747; Hicks wv. 
Armstrong, (Tex.Civ.App.) 142 S.W. 
1195), (5) notwithstanding its being 
contradicted (Singleton v. Hartford F. 
Ins. Co., supra); (6) where there was 
sufficient evidence to go to the jury 
in support of an affirmative defense 
(Braswell v. Fleming, 140 So. 389, 
224 Ala. 339; Hayes v. Slidell Liquor 
Co. 53 So. 356,799 Miss..5835 Utah 
State Nat. Bank v. Livingston, 254 
P. 781, 69 Utah 284), (7) where there 
is an issue of fact as to whether de- 
fendants are liable under the allega- 
tions of the petition (Tyler v. Kemp, 
94 S.E. 1008, 147 Ga. 502), (8) or 
unless the court can say that defend- 
ants have failed to make out some of 
the material facts of their defense 
ve v. Campbell, 30 P. 479, 49 Kan. 


30. See cases infra this note: 
passim infra notes 31-35. 

[a] Refusal of defendant’s mo- 
tion is proper where: (1) There is 
testimony to go to the jury (Jepson 
v. Central Business Men’s Ass’n, 209 
N.W. 487, 168 Minn. 19; Forquer v. 
Slater Brick Co., 97 P. 8438, 37 Mont. 
426; "Beebe v. Greene, 82 A. 796, 34 
R.I. 171) (2) on any of the grounds 
alleged in the complaint, declaration, 
or petition (Forquer v. Slater Brick 
Cos OT PS 84353 Monit. 4 26) eameo) 
There is testimony tending to sup- 
port the complaint and sufficient to 
carry the case to the jury. Pitts- 
burgh, ete., R. Co. v. Thompson, 82 F. 
720, 27 C.C.A. 383; Alabama Great 
Southern R. Co. v. Demoville, 52 So. 
406, 167 Ala. 292; Daniel v. Daniel, 
179 S.W. 5; 166" Ky. 182s Tyson. 
Jones, 63 S.E. 734, 150 N.C. 181; Baid 
v. National Casualty Co., 259 P. 902, 
122 Or. 547.. (4) There is ample evi- 
dence to go to the jury in support 
of plaintiff's theory. Dwyer v. St. 
Mouis;rete. Rao: 52BN 87 
Helm, 235 P. 687, 114 Or. 405; Mowry 
v. Saunders, 80 A. 421, 33 R.I. 45, Ann. 
Cas.1918A 1344. (5) Assuming the 
truth of all evidence favorable to 
plaintiff, it cannot be said that there 
is no evidence legally sufficient to 
warrant submission to the jury. 
Louisville, ete. R. Co. v. Peltier, 
(Ky.) 45 S.W. 518; Annarino v. Bo- 
land, 111 A. 84, 1386 Md. 365. (6) 
There is evidence requiring submis- 
sion of the case to the jury. Dietz v. 


and 


~ 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ticularly convineing,*? presents a jury question 
or makes out a case for the jury;%? 
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where it 


is such as properly may be submitted to the jury®? 


Metropolitan L. Ins. Co., 32 A. 119, 168 
Pa. 504. (7) #There are questions 
which it is the province of the jury to 
pass upon. Midland Valley R. Co. v. 
Bell, 242 F. 803, 155 C.C.A. 391 [cert 
den 38 S.Ct. 12, 245 U.S. 653, 62 L.Ed. 
532]; Krupp v. National Fur Dress- 
ing, etc., Co., 250 Ill.App. 282; Fleisch- 
mann v. Clark, 111 A. 851, 137 Md. 171. 
(8) A jury question is presented un- 
der one of the counts. Bevill v. Wil- 
Kins, 1132So7 528))- 216" Alaie 2995) C9) 
Plaintiff's evidence creates an issue 
of fact for the jury to determine. 
Miller v. Stevens, 195 N.W. 481, 224 
Mich. 626; Hartman v. McClintock- 
Marshall Const. Co., 82 A. 874, 82 
N.J.Law 734. (10) Plaintiff offers 
sufficient evidence to take the case to 
the jury. Askin v. Moulton, 131 A. 
82, 149 Md. 140. (11) Plaintiff 
makes out a case (Illinois Cent. R. 
Co. v. Jackson, (Ky.) 65 S.W. 342) 
(12) after sustaining of pleas in 
abatement and to the_ jurisdiction. 
Frame v. Whitaker, (Tex.Civ.App.) 7 
S.W.(2d) 140. 

{b] Refusal of plaintiff's motion 
is proper (1) if the evidence presents 
questions of fact for the jury (Berry- 
man v. Dore, 251 P. 757, 43 Idaho 327), 
(2) if there is ample testimony for 
defendant to take the case to the jury 
(Guignard Brick Works y. Allen 
Wmive, Us2 eS, e071 > 5nS.C. 507), 
C3) - or if plaintiff’s evidence, al- 
though uncontradicted, raises a doubt 
favorable to defendant (Kansas Pac. 
R. Co. v. Anderson, 23 Kan. 44). 

31. Gulf Refining Co. v. Ankeny, 
PbO, 524, L102 Ba. 15t. 

32. U.S.—Baltimore, etc., R. Co. v. 
Groeger, 45 S.Ct. 169, 266 U.S. 521, 69 
L.Ed. 419 [rev 288 F. 321]; Phoenix 
Mut, i: Ins. .Cos ve, Doster, 1 S'Ct...18, 
106 U.S. 30, 27 L.Ed. 65; Minneapolis, 
ete, R. Co. v. Galvin, 54 EF.(2d) 202 
[cert den 52 S.Ct. 407, 285 U.S. 551, 
76 L.Ed. 941]; Norris v. New York 
im. Ins: Co:, 49 #: (2d). 62; BMunting- 
ton Development, etc., Co. v. Stew- 
art, 44 .(2d) 119 [reh den 46 F.(2d) 
462]; U.S. Fidelity, ete., Co. v. Wil- 
son, 41 F.(2d) 319; Wisconsin & Ar- 
kansas Lumber Co. v. Ward, 32 F.(2d) 
974; Ginocchio vy. Kockos, 18 F.(2d) 
193; Payne v. Haubert, 277 F. 646; 
Alaska Fish Salting, ete., Co. v. Mc- 
Millan, 266 F. 26; Standard Trust Co. 
v. Commercial Nat. Bank, 240 F. 303, 
Mbp e.Cp Ane 2os Southern Pac. Co. v. 
U. S., 222 F. 46, 187 C.C.A. 584; Smith- 
Booth-Usher Co. v. Detroit Copper 
Mining Co. of Arizona, 220 F. 600, 136 
CCA. 53. Southern’ R:, Copcvin Gadd, 
207 Bu 277, 125. C.6.A.21 Lath 34 S'Ct. 
696," 2383. US. 572, 58 L.tid. 1099]; 
Erie R. Co. v. Rooney, 186 F. 16, 108 
C.C.A. 118; Rochford v. Pennsylva- 
nia Co., 174 F. 81, 98 C.C.A. 105; Ala- 
bama Great Southern R. Co. v. 
O’Brien, 69 F. 223, 16 C.C.A. 216. 

Ala.—Southern Building & Loan 
Ass’n v. Bryant, 144 So. 367; B. F. 
Kay & Son y. Alabama Cotton, etc., 
Co., 100 So. 868, 211 Ala. 454; Darden 
v. Mann, 50 So. 1033, 163 Ala. 297; 
National Order, Mosaic Templars of 
America v. Bell, 108 So. 686, 21 Ala. 
App. 401; Central of Georgia R. Co. 
Nee THOMAS, 104 So. 559, 20 Ala.App. 

Ark.—Ashcraft v. Jerome Hard- 
wood Lumber Co., 292 S.W. 386, 173 
Ark. 1385. 

D.C.—Takahashi v. Hecht Co., 60 
App.D.C. 176, 50 F.(2d) 326; Dobbins 
v. Thomas, 30 App.D.C. 511. 

Ga.—Reynolds v. Snellgrove, 124 S. 
E. 136, 158 Ga. 683; Posey v. Floyd 
County, 97 S.E. 867, 23 Ga.App. 199. 

Idaho.—Brown y. Jaeger, 271 P. 
464, 46 Idaho 680. 

Ill—O’Leary v. Chicago City R. 
Co., 85 N.E. 2383, 235 Ill. 187 tafe 136 
Til. App. 239); 

Iowa.—Rasmussen y. Hansen, 168 
N.W. 154, 176 Iowa 26; Caldwell v. 


Minneapolis, ete, R. Co., 115 N.W. 

605, 187 Iowa 32; Alexander v. Staley, 

81 N.W. 8038, 110 Iowa 607. 
Ky.—Slusher v. Lawson, 248 S.W. 


888, 198 Ky. 358; Hobbs v. Ray, 96 
S.-W. 589, 29 Ky.L. 999. 
Md.—Levine v. Chambers, 118 A. 


798, 141 Md. 336. 

Mich.—Quigley v. Yellow Taxicab 
Co., 196 N.W. 198, 225 Mich. 275; Har- 
rison Granite Co. vy. Pennsylvania R. 
Co., 108 N.W. 1081, 145 Mich. 712. 

Mo.—Hach v. St. Louis, ete; R. Co., 
106 SOW. 525, 208 Mo.581;) ‘Turk: v. 
Endsley, (App.) 1 S.W.(2d) 1038; 
Waggoner v. Hedgepeth, (App.) 279 
S.W. 438. 

Neb.—Security State Bank Wis 
po eam y 230 N.W. 487, 119 Neb. 

N.J.—Bencke v. Weltersbach, 158 
A. 752, 108 N.J.Law 430; Riebenback 
v. Pubens, 130 A. 542, 102 N.J.Law 
186; Martin v. North Jersey St. R. 
Co., 80 A. 477, 81 N.J.Law 562, Ann. 
Cas.1912D 212; Bode v. Bressem, 155 
A. 124, 9 N.J.Misc. 585. 

N.Y.— Wells v. Dispensary Medi- 
cal Assoc., 24 N.E. 276, 120 N.Y. 630. 

N.C.—Embler v. Gloucester Lumber 
Co., 83 S.E. 740, 167 NC. 457. 

Or.—Robison y. Oregon-Washing- 
ton R. & Nav. Co., 176 P. 594, 90 Or. 
490; Roundtree v. Mount Hood R. Co., 
168 P. 61, 86 Or. 147. 

Pa.—Chamberaeti v. 
Coali@o., SLO5 "A oo ieee 262, Pale 26, 
Foote v. American Product Co., 45 
A. 934, 195 Pa. 190, 78 Am.S.R. 806, 49 
L.R.A. 764. 

S.C.—Sanders v. Charleston, etc., 
R. Co., 145 S.E. 400, 147 S.C. 487; Wiggs 
v. Orphan Aid Soc., 143 S.E. 9, 145-S. 
C. 393; Mann v. Seaboard Air Line R. 
Co., 136 S.E. 234, 188 S.C. 241; Brooks 
v. Floyd, 113 S.E. 490, 121 S.C. 356; 
Maybank v. Rogers, 82 S.E. 422, 98 
S.C. 279; Pinekney v. Atlantic Coast 
Line R. Co., 75 S.H. 964, 92 S.C. 528; 
Lowry v. Atlantic Coast Line R. Co., 
75 S.E. 278, 92°S.C. 33; Barle v. Poat, 
41 S.H. 525, 63 S.C. 439. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Tabor, (Commn.App.) 283 S.W. 779 
[aff (Civ.App.) 274 S.W. 309]; Orsak 
Ve iaspar (CiviApp.) = 11 Sw. (2d) 
618; St. Louis, B. & M. Ry. Co. v. 
Cole \(CivzApp:)' 4 S.W.(2d) 1019; 
Missouri, K. & T. Ry. Co. of Texas v. 
Washburn, (Civ.App.) 184 S.W. 589. 

Vt.—Miller v. Central Vermont R. 
Co., 113 A.’ 524, 95 Vt. 69. 

33. U.S.—Sorvik v. U. S., 52 F.(2da) 
406; Standard Oil Co. v. Cates, 28 F. 
2a) NEES: Anglo-South American 
Bank v. McCleary, 210 F. 891, 127 C. 
C.A. 501, 

D.C.—U. S. v. Stewart, 61 App.D.C. 
115, 58 Fi Ga) 520; French v. Nation- 
al Laundry Co., 31 Appr Cs— 105. 

Fla.—Gulf Refining Co. v. Ankeny, 
U35)'So. 521, 102 Mlar 151. 

Ill.— Siddall v. Jansen, 48 N.E. 191, 
168 Ill. 43 [rev 67 Ill.App. 102]; We- 
nona Coal Co. v. Holmquist, 38 N.. 
946, 152 Ill. 581 [aff 51 Dll.App. 507]; 
Woodbury v. Ocean Accident, ete., 
Corp., 205 Ill.App. 387 [foll Wood- 
bury. Ve Ue. Ss: -Casuaity, (Coy 2052 11): 
App. 404; Woodbury v. Continental 
Casualty Co., 205 Ill. App. 403]; Frank 
Simpson Fruit Co. v. Atchison, T. & S. 
F. Ry. Co., 161 Ill.App. 406; Cleve- 
land Mele wer COmcys Ohinsiay.. Qandil. 
App. 50; West Chicago St. R. Co. v. 
Shiplett, 85 Ill.App. 683. 

Ind.—Dill v. Marmon, (App.) 71 N 
BH. 669; Howard v. Indianapolis St. 
R. Co., 64 N.E. 890, 29 Ind.App. 514. 

Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 615. 

Ky.—Paragon Oil Co. v. A B. 
Hughes & Sons, 236 S.W. 963, 193 Ky. 
5382; Payne Clothing Co. v. Payne, 54 
S.W. 709; Nichols v. Chesapeake, etc., 
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Md.—Weitzel v. List, 155 A. 425, 
161 Md. 28; Spanish-American Cork, 
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or requires or ought to be submitted to the jury for 
determination ;*4 or unless there is no evidence le- 


ete., Co. v. State, 107 A. 581, 184 Md. 
605; Hodges vy. Baltimore Engine Co., 
94 A. 1040, 126 Md. 307, Ann.Cas. 
1917C 766. 

Mass.—Denny v. Williams, 5 Allen 


; Mich.—Taliaferro v. Pere Mar- 
garkte R. Co., 228 N.W. 778, 249 Mich. 


Mo.—Barr v. Missouri Pac. R. Co., 
37 S.W.(2d) 927; Matthews v. St. 
Louis: Grain -Bl. Co:,. 50° Mo. 149; 
Roques v. Butler County R. Co., 
(App.) 264 S.W. 474; Conley v. Mis- 
souri Pac. R. Co., (App.) 253 S.W. 424; 
Pohlman y. Town of Wayland, (App.) 
226 S.W. 92; Yoakum v. Lusk, (App.) 
193 S.W. 635 [rev on other grounds 
223 S.W. 53]; Reading v. Chicago, B. 
& Q. R. Co., 173 S.W. 451, 188 Mo.App. 
41; Davis v. Clark, 40 Mo.App. 515. 

Neb.—Johnson v. Missouri Pac. R. 
Co., 26 N.W. 347, 18 Neb. 690. 

a ee _—McCrystal v. O’Neill, 86 N.Y. 

N.C.—Cable v. Southern R. Co., 29 
SOR. a3 7.75 CL22 ING 6 S92, 

Ohio.—Losee v. Krieger, 153 N.H. 
857, 22 OhioApp. 395. 

Okl.—Pheenix Ins. Co. v. School 
Dist. No. 132, 228 P. 489. 

Or.—Wasiljeff v. Hawley Pulp, etc., 
Cos, Isl” Po S8bu 68) Orswss7: 

Porto Rico.—Reyes de Lopez v. 
Suce. de Ste. Jeanne, 7 Porto Rico 
Fed. 647. 

S.C.—McCutchen v. Pacific Mut. L. 
Is. CofLSlS. 60d. bool Oms Olem@arl= 
lison v. Charleston, ete. R. Co., 90 
S.E. 260, 106 S.C. :123. 

Tex.—Wallace vy. Southern Cotton 
OLY Co.5" 740: 4S3Wis 399, ie Lexa ase 
Southern Surety Co. v. Adams, (Civ. 
App.) 278 S.W. 943; Georgia Pecan 
Products Co. v. Stern Grain Co., (Civ. 
App.) 240 S.W. 324 [dism f w jl]; 
Freeman vy. Wilson, (Civ.App.) 149 
S.W. 413 [rev on other grounds 183 
S.W. 993]; Galveston, ete., R. Co. v. 
Pigott, 116 S.W. 841, 54 Tex.Civ.App. 
386% Williams v. Emberson, 55 S.W. 
595, 22) Tex.Civ.App: 522. 

Wash.—Heinemann v. Sullivan, 106 
P. 911, 57 Wash. 346. 

W.Va.—Baltimore, ete., R. Co. v. 
Dellslow, 127 S.E. 48, 98 W.Va. 194. 

Wis.—Jackson v. Jacksonport, 14 
N.W. 296, 56 Wis. 310. 

34. U.S.—Madray v. U. S., 55 F. 
(2d) 552; Port Angeles Western R. 
Co,, v. Thomas, 36 F.(2d)) 210° Bald= 
win v. Jardine, etc., Co., Ltd., 261 F. 
861; Midland Valley R. Co. v. Bell, 
242 EF. 803, 155 C:C.A. 391 [cert den 
38 S:Ct. 12, (245 US.-653; 62 Libd. 532]. 

Cal.—Topley v. Zeeman, 13 P.(2d) 
666 [Superseding (App.) 5 P.(2d) 455, 
6 P.(@d) 561]. 

D.C.—Sprow v. Staples, 38 App.D. 
(OR IKE 

Fla.—Folsom y. Hoffman, 131 So. 
318, 100 Fla. 1369; Estes v. Manwar- 
ren, 129 So. 917, 100 Fla. 738. 

Ga.—Whiddon v. Hall, 118 S.E. 347, 
155 Ga. 570; Jones v. Dannenberg AZ 
S.E. 65, 115 Ga. 769; Gilbert v. 
Shouse, 165 S.E. 837, 45 Ga.App. 645; 
Swords v. West, 132 S.E. 778, 35 Ga. 
App. 247; Slotin v. Vinson, 111 S.E. 
223, 28 Ga.App. 295; Bush v.. Miami 
pa piler Co., 111. S:B. 86, 28 —GasApp. 
245. 

Ill.—Bailey v. Robison, 84 N.E. 660, 
233 Hl. 6Gl4yhrev, 13% LleAppy 724 70n); 
Maxwell v. Durkin, 57 N.E. 433, 185 
Tll. 546 [aff 86 Ill.App. 257]; First 
Nat. Bank v. Rusk, 179 Ill.App. 574; 
Judejko v. Chicago City R. Co., 166 
Ill.App. 140; People v. Payne, 161 Ill. 
App. 640; Carrott v. Michelmann 
Steel Const. Co., 158 Ill.App. 207; 
Wethereel v. Chicago City R. Co., 
104 Ill.App. 357. 

Iowa.—Degelau v. Wight, 86 N.W. 
36, 114 Iowa 52; German Sav. Bank 
v. Bates Addition Imp. Co., 82 N.W. 
1005, 111 Jowa 342; Crawford v. Bur- 
ton, 6 Iowa 476. 
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gally sufficient to require a submission to the jury.** 
To warrant the direction of a verdict, something 
more than the mere weight of the evidence must be 
The trial court may not direct on the 
ground that the weight of the evidence plainly pre- 
ponderates on one side or the other** or that a pre- 
ponderance of the evidence is favorable to the mov- 


involved.*® 


Ky.—Pacific Mut. Life Ins. Co. v. 
Cash, 6 S.W.(2d) 239, 224 Ky. 292. 


Me.—Gilman v. F. O. Bailey Car- 
Rigger CO abs tiwAv los, L2duevie. e038; 
Young v. Chandler, 66 A. 539, 102 Me. 
251. 

Md.—Annarino y. Boland, 111 A. 84, 
136 Md. 365. 

Minn.—Dailey v. Linnehan, 40 N.W. 
250, 39 Minn. 346. 


Neb.—Hale v. Ripp, 49 N.W. 218, 32 
Neb. 259. 

N.J.—Hayward v. North Jersey St. 
R. Co., 65 A. 737, 74 N.J.Law 678, 8 
L.R.A.N.S. 1062. 

N.Y.—Ballard v. Beveridge, 63 N.E. 
960, 171 N.Y. 964; Govin v. De Mir- 
anda, 35 N.E. 628, 140 N.Y. 662; Cras- 
well v. New York, etc., Steam Transp. 
Co., 59 N.Y.S. 554, 28 Misc. 487 [aff 
57 N.y.S. 827, 27 Misc. 822]. 

N.C.—Brooks v. Orange Rice Mill 
Co., 108 S.H. 725, 182 N.C. 258. 


Okl.—Myers v. Chamness, 245 P. 
879, 114 Ok]. 220. 

Or.—Gordon v. Curtis Bros. A. D. 
Moodie House-Moving Co., 248 P. 158, 
AOROry 55. 

R.I.—Jacobs v. United Elec. Rys. 
Co., 125 A. 286, 46 R.I. 230; Huebel 


v. Baldwin, 119 A. 639, 45 R.I. 40. 

S.C.—Sanders w Charleston, etc., R. 
Co., 141 S.B. 607, 148 S:C. 395; Crews 
v. Sweet, 118 S.E. 613, 125 S.C. 308, 
29 A.L.R. 43; Howell v. Atlantic 
Coast Line R. Co., 83 S.E. 639, 99 S.C. 
417. 

Tex.—Washington v. Missouri, etc., 
R. Co., 38 S.W. 764, 90 Tex. 314 [rev 
on other grounds (Civ.App.) 36 S.W. 
778]; George v. Reynolds, (Civ.App.) 
53 S.W.(2da) 490; Clopton v. Jolley & 
erry, (Civ. App.) 2038. S.We 799% 
Hodge v. Toyah Valley Irr. Co., (Civ. 
App.) 174 S.W. 334; Howard v. Wa- 
terman Lumber & Supply Co., 134 S. 
W. 387, 63 Tex.Civ.App. 535; Long 
v. Red River, ete., R. Co., (Civ.App.) 
85 S.W, 1048. 

Utah.—Chadwick v. Beneficiait L. 
Ins. Co., 181 P. 448, 54 Utah 443. 

Wash.—Luther v. Pacific Fruit, 
etc., Co., 255 P. 365, 143 Wash. 308. 

35. Pennsylvania Co. v. Backes, 
24 N.B. 563, 133 Ill. 255; Burke v. 
Baltimore, 96 A. 693, 127 Md. 554. 

36. Rochford v. Pennsylvania Co., 
174 B81, 98 C.C.A. 105; Dickinson v. 
Erie R. Co., 90 A. 305, 85 N.J.Law 586; 
Uvalde Asphalt Paving Co. v. Cen- 
tral Union S. Co., 86 A. 425, 84 N.J. 
Law 297; McDonald v. Metropolitan 
St. R. Co., 60 N.E. 282, 167 N.Y. .66; 
Luhrs v. Brooklyn Heights R. Co., 42 
N.Y.S. 606, 11 App.Div. 173 [rearg 
den 13 App.Div. 126, 42 N.Y.S. 1101, 
and foll Merna v. Brooklyn Heights 


R. Co., 61 App.Div. 6238, 70 N.Y.S. 
1144]; White v. L. Hoster Brewing 
Commas 180" 82th Wa Vale 2D. 


See to same effect Huber v. Miller, 
68 P. 400, 41 Or. 103. 

“Tt is not the mere preponderance 
of the evidence that justifies an in- 
struction but it is only when the pre- 
ponderance is so plain that a verdict 
in opposition thereto ought not be 
permitted to stand.” White y. L. 
Hoster Brewing Co., supra. 

[a] Rule permittiag direction 
where any number of opposite verdicts 
would be set aside (1) has no proper 
application to trials where the ques- 
tion is as to the mere weight of the 
evidence (Uvalde Asphalt Paving Co. 
v. Central Union Stockyards Co., 86 
Ae l425,, 84 N.J.Law 297; Dinan v. 
Supreme Council C. M. B. A., 60 A. 10, 
210 Pa. 456), (2) particularly where 
such question involves passing upon 
the credibility of witnesses (Dinan 


TRIAL 


v. Supreme Council C. M. B. A., su- 
pra). f 

37. Ga.—Fielder v. Davison, 77 S. 
BE. 618, 139 Ga. 509; Blackburn v. 


Lee, 73 S.E. 1, 137 Ga. 265. 
11l.—Edwall v. Chicago, etc., R. Co., 
208 Ill.App. 489; Wethereel v. Chica- 
go City R. Co., 104 DllApp. 357. 
Ind.—Diezi v. G. H. Hammond Co., 
60 N.E. 353, 156 Ind. 583. 
Mich.—In re Cochrane’s Estate, 178 
N.W. 6738, 211 Mich. 370. a 
OW 


Mo.—Bona v. Chicago, etc., R. 
84 SW. 124, 110 Mo.App. 131. 
Neb. -_Kepler v. Chicago, St. P., M. 


& O. Ry. Co., 196 N.W. 161 [cert den 
44 S.Ct. 635, 265 U.S. 589, 68 L.Ed. 
1194]. 


N.Y.—Marshall v. Buffalo, 71 N.Y. 
S. 719, 68 App.Div. 603 [aff 68 N.E. 
1119, 176 N.Y. 545]. 

Or.—Wood v. Young, 271 P. 734, 127 
Ory 235. 

Tenn.—Thurman vy. Bradford, 3 
Tenn.Civ.A. 474. 

Tex.—McDade v. Girardey, (Civ. 
App.) 5 S.W.(2d) 785; Berry v. Os- 
born, (Civ.App.) 52 S.W. 623. 

W.Va.—Carrico v. West Virginia 


Cent. éte,, R. Conniif Siw. 12, 35—W, 
a 
[a] Refusal of defendant’s motion 


for a direction in his favor by the 
court is held to be proper (1) where 
there is some evidence supporting 
plaintiff's contentions, even though 
there is a preponderance of evidence 
to the contrary (Alabama Great 
Southern R. Co. v. O’Brien, 69 F. 223, 
16 C.C.A. 216; Wood v. Young, 271 
P. 734, 127 Or. 235), (2) and, indeed, 
even though the preponderance is so 
great the court would think it its duty 
to set aside a contrary verdict (Ry- 
Ae City of Chicago, 181 Ill.App. 

[b]. Where evidence preponderates 
on other side, against the movant, it 
is not, of course, a case proper for 
direction. Carrick y. Garth, 179 S.W. 
609, 166 Ky. 617. 

88. Texas Co. v. Brilliant Mfg. Co., 
2 b.(2d) 1; Southern Pac: Cony. U. 
S., 222 FB. 46, 1387 C.C.A. 584; Simith- 
Booth-Usher Co. v. Detroit Copper 
Min. -Co., 220° Bi 600)5 12364CiCL Ay 58 
Goodwin v. Cincinnati Traction Co., 
175 F. 61, 99 C.C.A. 661; Standard L., 
etc., Ins. Co: v. Thornton, 100 F. 582, 

C.C.A. 564, 49 L.R.A. 116; Travel- 
lers’ Ins. Co. v. Randolph, 78 F. 754, 
24 C.C.A. 305; Cameron, ‘etec., Co. v. 
Law-Engle Co., 124 So. 814, 98 Fla. 
920; Florida Hast:Coast R. Co. v. 
Hayes, 64 So. 274, 66 Fla. 589; Rosen- 
kranz v. Saberski, 83 N.Y.S. 257, 40 
Misc. 650. See Hartley v. Blauvelt, 
208 Ill.App. 550. 

39. D.C.—Dick v. Davis, 53 App. 
D.C. 91, 288 BF. 445. 

Ill.—Skiles-Rearick & Co. v. Brooks, 
215 Ill.App. 500; First Nat. Bank v. 
Seass, 180 Ill.App. 663; In re Hstate 
of Reed, 166 I1l.App. 341; McLean vy. 
Dow, 125 Ill.App. 174; Wethereel v. 
Chicago City R. Co., 104 Tll. App. 857. 
See Burkheimer v. Chicago, etec., R. 
Co., 200 IllApp. 424. 

Ky:—Nelson v. Black Diamond Min- 
ing Co., 181 S.W. 341, 167 Ky. 676. 

M SOUm PAG oR Oo, 
(App.) 37 S.w. (2d) 927. 

Okl.—Hoyt v. St. Louis-San Fran- 
cisco, Rys Coy nae. (20) Ge boon Olk.. 
7; Kramer v. Nichols-Chandler Home 
Bide.) ete!) Con e220 sR sec, 98) Ok 
227; Matthews v. Mounts, 197 P. 708, 
81 Okl. 245; Freeman-Sipes Co. v. 
Henson, 110 P. 909, 26 Okl. 799. 

40. ‘U.S.—McIntyre Vv. Modern 
Woodmen of America, 200 F. 1, 121 
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ant;°8 and cannot do so where it is necessary to 
weigh the evidence to determine where the pre- 
ponderance lhies.?° 
verdict would be against the great weight of the 
evidence,*® even to such an extent that the. trial court 
might properly grant a new trial,*! does not author- 
ize it to direct a verdict; 


The mere fact that a contrary 


it may take such action 


CC AGH. 

Kan.—Sullivan v. Phoenix Ins. Co., 
SUP, Mei2;034 Kans 1700 
Ky. —Thompson , Vv. 

B.Mon. 22. 

Miss.—Mobile, etc., R. Co. v. John- 
son, 141 So. 581; Newton v. Homo- 
chitto Lumber Co., 138 So. 564, 162 
Miss. 20. 

N.Y.—Marshall v. Buffalo, 71 N.Y. 
S. 719, 63 App.Div. 603 [aff 68 N.E. 
Taos. EB) INN. <b 4. bil 

41. U.S.—Begert v. Payne, 274 F. 
784; McIntyre v. Modern Woodmen 
of, Americas-200 Hi 1, 124. CICA. sis 
Travellers’ Ins. Co. v. Randolph, 78 
H. 154, 24 C.CAs 1305; Mt... Adams; 
etc., Inclined R. Co. v. Lowery, 74 F. 
463, 20 C.C.A. 596. 

Ga.—Blackburn v. Lee, 73 S.E. 1, 
137 Ga. 265. 

Ill.— Bailey v. Robison, 84 N.E. 660, 
233 Ill. 614 [rev 137 Ill.App. 470]; 
Vail iv. Graham), ~259> . Wi Appy elie 
Edwall v. Chicago, R. I. & P. Ry. Co., 
208 Ill.App. 489; Ferry v. City of 
Waukegan, 205 Ill.App. 109; Kelly v. 
Aurora, ete., R. Co., 168 Ill.App. 386; 
Killough v. Chicago, ete., R. Co., 158 
Tll.App. 152. 

Ind.—Diezi v. G. H. Hammond Cos 
60 N.B. 8538, 156 Ind. 583. 

Kan.—Sullivan v. Pheenix Ins. Cox 
8B. Ig 3h Kan. £70: 

Ky.—Stevenson vy. Yates, 208 S.W. 
820, 183 Ky. 196; Farmers’ Bank of 
West Louisville v. Birk, 201 S.W. 315, 
179 Ky. 761; Thompson vy. Thompson, 
17 B.Mon. 22; Payne Clothing Co. v. 
Payne, 54 S.W. 709; Buford v. Louis- 
Ng etc., R. Co., 82 Ky. 286, 6 Kyi. 

Miss.+—Mobile, ete., R. Co. v. John- 


Thompson, 17 


son, 141 So. 581; Newton v. Homo- 
chitto Lumber Co., 138, So. 564, £62 
Miss. 20. 

N.Y.—Luhrs v. Brooklyn Heights 
R. Co., 42 N.Y.S. 606, 11 App.Div. 173 
[rearg den 42 N.-Y.S. 1101, 13 App. 
AG aegi) Wagner v. Einhorn, 88 N. 

asin AOe 


Ohio.—George v.' William C. John- 
son Candy Co., 16 Ohio App. 48%; 
Greenhut Cloak Co. y. American 
Credit Indemn. Co., 17 Ohio Cir.Ct.N.S. 
569 aClarkY-y, EStitt,; 12° Ohio! Cintcr 
759, 4 Ohio Cir.Dece. 51. 

S.C.—Altee v. South Carolina R. 
COr weal S.C o Oe 

S.D.—Hepner v. Wheatley, 159 N. 
W. 135, 37 S.D. 632. 

[a] Direction for defendant should 
not be, and is improperly, given, 
where: (1) Plaintiff's claim is sup- 
ported by more than a mere scintilla 
of evidence, even where a verdict in 
his favor would be so greatly against 
the weight of the evidence as to re- 
quire the granting of a new trial. 
Derrick v. Harwood Elec. Co., 111 A. 
48, 268 Pa. 136; Piacine v. National 
ie Ins: (Con °14 Pa. Dist. & Col, 21, Tai 
Plaintiff's evidence discloses facts 
which, if believed and taken by them- 
selves, would warrant the jury in find- 
ing for him, even though such a ver- 
dict would be so clearly against the 
great preponderance of the evidence 
as to authorize the court to set aside 
such verdict and grant a new trial, 
upon proper motion. Lawrence vy. 
Wilson Cypress Co., (Fla.) 140 So. 
630; Tombragel v. Tombragel’s Bx- 
ecutor and Trustee, 23 S.W.(2d) 919, 
232 Ky. 493; Mobile, Cte.) UR WOlnaw, 
Johnson, (Miss. ) 141 So. 581; Padbu- 
ry v. Metropolitan St. R. Co., TOM ING 
Was. 902,01 ie Appetite Gil Gis Flannery 
Vv. Cleveland, ekel, ES Coy 36 Ohio Cir. 
Ct.N.S. 49. 


[b] Direction for plaintiff.—A1- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


= 


-only where it can find no evidence which, in its de- 
liberate and ultimate judgment, is entitled to be 
weighed? or the evidence favorable to the adverse 
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though the evidence for plaintiff 
strongly preponderates, a verdict may 
not be directed for plaintiff unless 
absolutel demanded. McLeod sv. 
Southern Fertilizer, etc., Co., 66 S.E. 
802, 7 Ga.App. ‘322; Bechtel v. Mar- 
shall, 179 N.E. 619, 283 Ill. 486; Fox 
v. Cammeyer, Inc., 156 N.Y.S. 1046, 
93 Misc. 180. 

[ce] Beasons for rule.—The rule 
that a verdict may be directed when- 
ever the proof is such that a decision 
to the contrary might be set aside 
as against the weight of evidence 
would be both uncertain and delusive. 
There is no standard by which to de- 
termine when a verdict may be thus 
set aside. It depends upon the dis- 
eretion of the court. The result of 
setting aside a verdict and the result 
of directing one are widely different 
and should not be controlled by the 
same conditions or circumstances, In 
one case there is a retrial; in the 
other the judgment is final. One rests 
in discretion; the other upon legal 
right. One involves a mere matter 
of remedy or procedure; the other de- 
termines substantive and substantial 
rights. Such a rule would have no 
just principle upon which to rest. 
While in many cases even where the 
evidence is sufficient to sustain it, a 


\verdict may be properly set aside and 


a new trial ordered, yet, that in every 
case the trial court may, whenever it 
sees fit, direct a verdict and thus for- 
ever conclude the parties, has no ba- 
sis in'the law, which confides to juries 
and not to courts the determination 
of the facts in this class of cases. 
McDonald v. Wie Popol ian St. 2. Coy 
60 N.E. 282, 167 N.Y. 66. 

Relation between ‘power to direct 
and power to grant new trial see su- 
pra § 441. 

42. Kroeger v. Twin Buttes R. Co., 
127, P. 735, 737, 14 Ariz. 269, Ann.Cas: 
1914A 1289 [aff 114 P. 558, 13 Ariz. 
348, Ann.Cas.1913E 1229] [cit eel 
Bryan v. Chicago Herald Co., 161 Ill. 
App. 414. 

[a] “Appearance from all the evi- 
dence.”—-A motion for directed ver- 
dict can only be granted upon an en- 
tire absence of evidence and can nev- 
er be granted upon an “appearance 
from all the evidence.” Cato v. At- 


lantic, etc., R. Co., 162 S.E. 239, 164 
S.C. 123 [cert den 52 S.Ct. 200, 284 
U.S. 684, 76 L.Ed. 577). 

43. Begert v. Payne, 274 F. 784; 


Cornett’s Adm’r v. Louisville & N. R. 
Gos, 426) (Soe) L031, 1233" Koy 97; 
Newton v. Homochitto Lumber Co., 
138 So. 564, 162 Miss. 20; Swan v. 
Liverpool, etc., Ins., Co., 52 Miss. 704. 
See Sorvik v. U. S., 52 F.(2d) 406 
(holding that the test to be applied is 
not whether the evidence brings con- 
viction in the mind of the trial judge 
but is whether or not the evidence 
to support a directed verdict is so 
conclusive that the trial judge in the 
exercise of a sound judicial discretion 
should not sustain a verdict for the 
opposing party). 

“A verdict cannot properly be di- 
rected. . merely because the 
trial judge feels that, should the jury 
find in the [adverse party’s] 
favor, he would regard it his duty, in 
the exercise of a sound judicial dis- 
cretion, to set the verdict aside. The 
test is whether there is such an -ut- 
ter absence of substantial, evidence as 
to make it his duty, as-a matter of 
law, to set the verdict aside independ- 
ently of the exercise of discretion, 
and without reference to how greatly 
the court may think the conflict in 
testimony to preponderate in favor 


of” movant. Begert v. Payne, 274 F. 
784, 788. 
44. See cases infra this note; and 


passim infra notes 46-48. 
[a] Direction for defendant.—(1) 
The want of evidence must be clear 
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and obvious to justify the court in di- 
recting for defendant at the close of 
plaintiff's case. Sunderland v. Cowan, 
67 A. 141, 106 Md. 546. (2) Such ac- 
tion is proper only where there is no 
testimony tending to make out plain- 
tiff's case (Bolling v. Red Snapper 
Sauce Co., 53 So. 394, 97 Miss. 785; 
Altee v. South Carolina R. Co., 21 S. 
Cc. 550), (3) or no substantial evidence 
on behalf of plaintiff tending to sup- 
port the material issues (Butters v. 
Chicago, ete., R. Co., 157 Til.App. 369; 
Harris v. Saunders, 182 P. 949, 108 
Wash. 195), (4) or where the evidence 
for plaintilz, considered favorably, to- 
gether with the inferences’ there- 
from, fails to make out a case (Nor- 
folk & Portsmouth Traction Co. v. 
eet LIS HI 276594 10) CrC. As 254). 
It is improper, and beyond the court’s 
authority, to direct a verdict for de- 
fendant where: (5) There is any evi- 
dence fairly and reasonably tending 
to support plaintiff's claim (Freeman 
v. Scurlock, 27 Ala. 407; Dennis v. 
Griswold, 82 S.E. 519, 142 Ga. 114; 
Blair v. Illinois Cent. R. Co., 90 N.E. 
691, 243 Ill. 224; Davenport v. Ziegler 
Dist. Collieries Co., 179 Ill.App. 552; 
Udwin v. Spirkel, 136 Ill.App. 155; 
Swift & Co. v. O’Brien, 127 IllApp. 
26; Sullivan v. Indianapolis, ete., R. 
Co., 1038 N.E. 860, 55 Ind.App. 407; 
Ridler v. Ridler, 61 N.W. 994, 93 Iowa 


347; Stober v. Embry, 47 S.W.(2d) 
9205 243 Sy eis eS matin aver aan 
(Ky.) 84 S.W. 1167; Com. v. Tate, 13 
SEW aw LUIS O) pC Vane Sint on ey Die. Le 


Mallette v. British-American Assur- 
ance Co., 46 A. 1005, 91 Md. 481; Lon- 
xO Vv. Crachiola, LSD NAW) 910, S65: 
Mich. 509; Stevens v. Stevens, 112 S. 
W. 35, 132 Mo.App. 624; Heman v. 
Larkin, (Mo.App.) 70 S.W. 907; Wynn 


v. Provident L., ete., Co., 99 N.E. 800, 
206 N.Y. 701 mem; Cranston Print 
Works v. American Tel., etc., Co., 110 


A. 419, 43 R.I. 88; Huggins v. Atlantic 
Coast, Line R. Co., 155 S.E. 839, 158 


S.C. 501; Latremouille v. Bennington 
CUCHM Re CON. 22) PALO GOs Viteoo Oo) 
(6) or establish plaintiff’s cause 


(Stowers v. Dwight Mfg. Co., 80 So. 
90, 202 Ala. 252; Chicago, ete., R. Co. 
v. Bates, 223 Tll.App. 325; Lane v. 
Yeomen of America, 125 Ill.App. 406; 
Pennsylvania Co. v. Canadian Pac. R. 
Co., 107 Ill.App. 386; Cohen y. Chica- 
BO; MECC a ulve OO. Oe LOAD pa vo4 
Wood v. Illinois Cent. R. Co., 23 Ill. 
App. 370; New Albany v. Ray, 29 N.E. 
611, 3 Ind.App. 321; Way v. Illinois 
Cent. R.-Co., 35 Lowa 585; Smith v. 
Hutchinson Box Board, ete., Co., 166 
P. 484, 101 Kan. 274; Wilder v. Cadle, 
13 S.W.(2d) 497, 227 Ky. 486; Chica- 
ZOp—mb. Wd Nov O;,, Ri Co. Uv, Arm- 
strong’s Adm’r, 181 S.W. 957, 168 Ky. 
104; Choteau v. Steamboat St. An- 
thony, 12 Mo. 289;-Scott v. Moore, 152 
P. 823, 52 Okl. 200; Texas Co. v. And- 
rade, (Tex.Civ.App.) 52 S.Ww. (2a) 
1063; Newberger v. Heintze, 22 S.W. 

867, 3 Tex.Civ.App. 259; Carrico V. 
West Virginia Cent., etc., Reo eld 
S.E. 12, 35 W.Va. 389; Mau v. Stoner, 
67 P. 618, 10 Wyo. 125), (7) or show 
a right of recovery (St. Louis Nat. 
Stock Yards v. Godfrey, 101 I1l.App. 
40 [aff 65 N.E. 90, 198 Ill. 288]; Huber 
v. Miller, 68 P. 400, 41 Or. 1038. See 
Julian v. Pierson, 182 Ill.App. 400). 
(8) The complaint, petition, or decla- 
ration states a cause of action (La- 
zear v. Pendergrass, (Ariz.) 4 P.(2d) 
386; In re Jones’ Estate, 195 N.W. 
930, 111 Neb. 166; Mercantile Trust 
Co. v. Roland, 218 P. 826, 92 Okl. 126; 
Stewart v. Lafayette, 153 P. 847, 55 
Okl. 411) (9) and there is competent 
evidence adduced tending to support 
the material allegations or necessary 
averments of the complaint, declara- 
tion, or petition, or to sustain the 
cause of action (C. D. Hauger Co. v. 
Abramson, 110 So. 152, 215 Ala. 174; 
Lazear v. Pendergrass, supra; Httlin- 
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party, conceding its truth, discloses no legal right in 
him or fails to maintain the issue in his favor;*? 
and is without authority to do so,** and properly de-_ 


ger v. Collins, 213 P. 1002, 25 Ariz. 


115; Spell v. Spell, 106 S.E. 92, 151 
Ga. 184; Keane v. Pittsburg Lead 
Mining Co., 105 P. 60, 17 Idaho 179; 


Shannon yv. Nightingale, 151 N.E. 573, 
321 Ill. 168; Hartley v. Chicago, etc., 
R. Co., 64 N.E. 382, 197 Ill. 440 [rev . 
on other grounds 96” Ill.App. 227]; 
Vail v. Graham, 259 Ill.App. 172; Tar- 
ka v. Pratt, 257 Ill.App. 403; Schram- 
ko v. Boston Store of Chicago, 243 Il. 
App. 251; Scowden v. Taphorn, 214 
Ill.App. 394; Chicago & W. I. R. Co. 
v. Guaranty Co. of North America, 207 
Ill.App. 483; Woodbury v. Ocean Ac- 
cident & Guarantee Corporation, 205 
Ill.App. 387 [foll Woodbury v. United 
States Casualty Co., 205 Ill.App. 404; 
Woodbury v. Continental Casualty 
Co., 205 Ill.App. 403]; Pley v. La- 
vette, 167 Ill.App. 494; St. Clair Coun- 
ty School Trustees v. Yoch, 133 Ill. 
App. 32; Veach v. Champaign, 113 I11. 
App. 151; Schickle-Harrison, ete., 
Iron Co. v. Beck, 112 Ill.App. 444 [aff 
72 NE. 243; 212111." 268]5 Chicago; 


ete. Re Conv. “Stratton; ital App: 
142; Adams v. Kennedy, 90 Ind. 318; 
Waznitski v. George B. Limbort & 
Co., 118 N.E. 317, 66 Ind.App. 382; 


Bennett v. Chicago, I. & L. Ry. Co., 98 
N.E. 192, 50 Ind.App. 264; Darling 
Vu Atchison, T&S. EF. Ry: ’Co., 93. P. 
6259-49 > 202, 76 Kan. 893; Louis- 
ville, eve Ee Co. v. Fowler, 96 S.W. 
568, 123 Ky. 450, 29 Ky.L. 905: Hum- 
boldt Bldg. Assoe. Co. v. Ducker, 
(Ky.) 82 S.W. 969; Ballard v. Louis- 
ville, ete., R. Co., 41 S.W. 299, 42 S.W. 
1132, 19 Ky.L. 785; Moody vy. Deutsch, 
85 Mo. 237; McKown v. Craig, 39 Mo. 
156; In re Jones’ Estate, 195 N.W. 
930, 111 Neb. 166; Rogers v. Kansas 
City, ete., R«Co., TiN. We 9G S2Neb, 
86; Hagan v. Sone, 66 N.E. 973, 174 
N.Y. 317; Pope v. Mudge, 140 N.E. 
501, 108 Ohio St. 192; Willey v. Shinn, 
181 N.E. 549, 42 Ohio App. 33; Mack 
v. Great Western Despatch, 3 Ohio 
Cir.Ct. 36, 2 Ohio Cir.Dec. 22; Jackson 
v. Hedlund, 10 P.(2d) 385, 157 OKI. 
14; Mercantile Trust Co. of Illinois 
v. Roland, 218 P. 826, 92 Okl. 126; 
Stewart v. Lafayette, 153 P. 847, 55 
Okl. 411; Bank of Commerce of Ral- 
ston v. Gaskill, 145 P. 1131, 44 Okl. 
728; Hanna v. Mosher, 98 P. 358, 22 
Okl. 501; Hogan v. Mason Motor Co., 
288 P. 200, 133 Or. 14; Hodge v. Toyah 
Valley Irr: Co, (Tex.Civ. App.) 174 °Si 
W. 334; Murphy v. Galveston, etc., 
R. Co., (Tex.Civ.App.) 96 S.W. 940 
[rev On other grounds 101 S.W. 439, 
100 Tex. 490, 9 L.R.A.N.S. 762]; Ney 
v. Ladd, (Tex.Civ.App.) 68 S.W. 1014; 
Null v. Bowman, 61 S.E. 154, 64 W. 


Va. 224. See Zelezny v. Birk Bros. 
Brewing Co., 211 Ill.App. 282; Smeck- 
peper v. Chicago Rys. Co., 204 Ill. 


App. 485; Streathern v. Superior Coal 
Co., 207 Ill.App. 594; Gleason v. M. 
P. Byrne Const. Co., 202 Ill.App. 169; 
Karcher v. Dudley A. Tyng & Co., 195 
Tll.App. 62; Casey v. Chicago Rys. 
Co., 184 Tll.App. 439), (10) or any of 
several theories of plaintiff’s case 
(Malone v. Monongahela Valley Trac- 
tion Co., 141 S.E. 440, 105 W.Va. 60). 
(11) Any count of the complaint, dec- | 
laration, or petition is good and there 


is evidence to support it (Vail v. 
Graham, 259 Tll.App. 172; Cook vy. 
Chicago, Ry bh & Po RY Co., 153,101. 


App. 596; Dalton v. Ogden Gas Co., 
126 Ill.App. 502; Lewes v. Crane, 62 
A. 60, 78 Vt. 216) (12) or where the 
evidence tends to prove or authorize 
the jury to infer the truth of every 
material averment of the petition or 
any one count (Tobler v. Pioneer Min- 
ing, etc., Co., 52 So. 86, 166 Ala. 482): 
Kelly v. Chicago City Ry. CO. ,LLOENe 
BE 622,\ 283 LL 6405) Carr. wv. United 
States Silica Co., 153 TiLApp., 5105 
Clark -v. Stitt,,2” Ohio Cir/Cts T50584 
Ohio Cir.Dec; 51). “~(13) There is any 
legal or substantial evidence support- 
ing in any manner plaintiff’s claim, 
contention, or right of action (Illinois 
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nies a motion seeking a direction,*® if there is any | legal or competent evidence or testimony fairly or 


Cent. R. Co. v. Bailey, 78 N.E. 833, 
222 Ill. 480 [aff 127 Tll.App. 41]; 
Bryan v. Chicago Herald Co., 161 Ill. 
App. 414; Lamb-Davis Lumber Co. 
v. Great Western Cereal Co., 153 Ill. 
App. 194; State Storage v. Scheper, 
(ind.App.) 181 N.E. 385; Switchmen’s 
Union of North America v. Johnson, 
105 S.W. 1193, 32 Ky.L. 583; Keen v. 
Rush, (Mo.App.) 284 S.W. 195; Mitch- 
ell v. Northern Pac. Ry. Co., 208 P. 
903, 63 Mont. 500; Moran v. Ebey, 
104 P. 522, 39 Mont. 517; Collers Pho- 
to Supply Co. v. Davidson, 170 N.Y. 
S. 938; W. P. Hamblin, Inc., v. New- 
ark Fire Ins. Co., 139 A. 212, 48 R.I. 
473; Adams y. United Elec. Rys. Co., 
128 A. 197, 46 R.I. 312; Owen v. Al 
Parker Securities Co., (Tex.Civ.App.) 
296 S.W. 620 [aff (Commn.App.) 1 S. 
W.(2d) 271]; Willis v. Thacker, 49 S. 
W. 128, 20 Tex.Civ.App. 233; Webster 
v. Canadian Pac. R. Co., 156 A. 524, 
103 Vt. 460; Ronan v. J. G. Turnbull 
Go;, 131 A. 788, 99 Vit. 280; Picknell 
v. Bean, 130 A. 578, 99° Vt. 39; Cum- 
mings v. Town of Cambridge, 107 A. 
114, 93 Vt. 349; Schofield v. Metro- 
politan L. Ins. Co., 64 A. 1107, 79 Vt. 
161, 8 Ann.Cas. 1152; Odalovich v. 
Weir, 231 P. 170, 132 Wash. 57), (14) 
or tending to prove the issue for 
plaintiff (. E. Alley Co. v. Ball, 136 
So. 704, 102 Fla. 1034; Commercial 
Credit Co. v. Parker, 132 So. 640, 101 
Fla. 928; Cason v. Florida Power Co., 
%6 So: 585, 74° Flay 1, .R.AL19184 
1034; Ball v. Peterson-McNeill Co., 
V4°So. 216, 73 Wla. 239; Gunn v. Jack- 
sonville, 64 So. 435, 67 Fla. 40; King 
v. Cooney-Eckstein Co., 63 So. 659, 66 
Fla. 246; Geo. E. Wood Lumber Co. 
v. Gipson, 58 So. 364, 63 Fla. 316, 323; 
Gartside Coal Co. v. Turk, 35 N.E. 
467, 147 Ill. 120; Davis v. Hoxey, 2 
Ill. 406; Maxwell v. Chicago, etce., R. 
Co., 140 Ill.App. 156; Hill v. Western 
Union Coid Storage Co., 80 Ill.App. 
423; Groll v. Tower, 85 Mo. 249, 55 
Am.R. 358; Scott vy. Texas Cent. R. 

. 127 S.W. 849, 60 Tex.Civ.App. 
281), (15) or to establish plaintiff’s 
case (Pennsylvania Co. v. Backes, 24 
N.E. 563, 133 Ill. 255; Reese v. Henck, 
14 Ill. 482; Chicago & Alton R. Co. v. 
Bates, 223 Ill.App. 325; Cromwell v. 
Davies, 163 Ill.App. 152; Sandberg v. 
Brink’s Chicago City Express Co., 126 
Ill.App. 175; News Pub. Co. v. Asso- 
ciated Press, 114 Ill.App. 241; Nich- 
olls v. Colweel, 113 Ill.App. 219; Il- 
linois Central R. Co. v. Burke, 112 
Ill.App. 415; Illinois Central R. Co. 
Veriomich, lit LLAppMLi7: .Drey Vv. 
Parker, 90 Ill.App. 598; Kean v. West 
Chicasor St. RI (Co (75) LLApp. “38: 
Godfrey v. Streator R. Co., 56 Ill.App. 
378; New Orleans, etc., R. Co. v. 
Martin, 105 So. 864, 140 Miss. 410; 
Haynes-Walker Lumber Co. v. Han- 
kins, 105 So. 858, 141 Miss. 55; Boll- 
ing v. Red Snapper Sauce Co., 53 So. 
394, 97 Myiss. 785) (16) or all the es- 
sential facts of the cause of action 
alleged (Richards v. H. K. Mulford 
ConmeoG eh. Gli; 150) CiClA. 498) White 
Sewing Machine Co. v. Bradley, 145 
P. 725, 16 Ariz. 338; Czajkowski v. 
Robinson, 124 Ill.App. 97; Dunn v. 
Stump, 148 S.E. 382, 107 W.Va. 406). 
(17) There are any facts in a case 
sustaining, if believed, plaintiff's 
right of action. Riebenback v. Ru- 
bens, 130 A. 542, 102 N.J.Law 186. 
(18) Plaintiff’s evidence, although 
weak and unsatisfactory in compari- 
son with defendant’s, fairly tends to 
establish the theory of facts assumed 
by plaintiff. Sullivan v. Phoenix Ins, 
Co., 8 P. 112, 34 Kan. 170. (19) Plain- 
tiff’s evidence, if taken as true (An- 
derson v. Cumberland Tel., ete., Co., 
38 So. 786, 86 Miss. 841), (20) and 
considered in connection with all rea- 
sonable inferences therefrom (Chad- 
wick v. Morris, 170 Ill.App. 569; An- 
derson v. Cumberland Tel., etc., Co., 
38 So. 786, 86 Miss. 341), (21) makes 


out a prima facie case (Kohner vy. 
Capital Traction Co., 22 App.D.C. 181, 
62 L.R.A. 875; Warthen v. Hammond, 
5 App.D.C. 167; Lederer v. Railway 
Terminal & Warehouse Co., 178 N.E. 
394, 236 Ill. 140, 77 A.L.R. 1497 [rev 
on other grounds 257 Ill.App. 24]; 
Shannon v. Nightingale, 151 N.BE. 573, 


321 Ill. 168; Maxwell v. Chicago & HE. 
I. Ry. Co., 140 Ill.App. 156; Packer 
v. Sheppard, 127 Ill.App. 598; Hum- 


boldt Bldg. Assoc. Co. v. Ducker, (Ky.) 
82 S.W. 969; Fugate v. Somerset, 29 
S.Ww. 970, 97 Ky. 48, 16 Ky.L. 807; 
Basley’s Ex’rs vy. Easley, 18 B.Mon. 
(Ky.) 86; Burghardt v. Detroit Unit- 
ed Ry., 173 N.W. 360, 206 Mich. 545, 
5 A.L.R. 1333; McDonald v. Ortman, 
50 N.W. 644, 88 Mich. 645; Anderson 
v. Cumberland Tel., etc., Co., 38 So. 
786, 86 Miss. 341; Crossett v. Ferrill, 
108 S.W. 52, 209 Mo. 704; Woods v. 
Atlantic Mut. Ins. Co., 50 Mo. 112; 
Shaw v. American Ins. Union, (Mo. 
App.) 33 S.W.(2d) 1052; Hunterbrink- 
er v. Tappmeyer, (Mo.App.) 223 S. 
W. 692; Bowman v. Knights of Py- 
thias of State of Missouri, (Mo.App.) 
210 S.W. 925; Cobb v. Holloway, 108 
S.W. 109, 129 Mo.App. 212; Puntio 
v. Roman, 245 P. 523, 76 Mont. 105; 
Keller v. Halsey, 95 N.E. 634, 202 N. 
Y. 588; Nystrom v. Lee, 114 N.W. 
478, 16 N.D. 561; Hughes v. Lehan, 
1 Ohio! Cir:Ct. 9,1. Ohio Cir.Dec. 5; 
Collins v. United Brokers’ Co., 194 P. 
458, 99 Or. 555; Thatcher v. Pierce, 
125 A. 302, 281 Pa. 16; Woodsville 
Guaranty Sav. Bank v. Rogers, 74 A. 
85, 82 Vt. 468; Baltimore & O. R. Co. 
v. Dellslow Coal Co., 127 S.H. 43, 98 
W.Va. 194; Hubbard v. Schofield, 125 
S.E. 221, 97 W.Va. 453) (22) or tends 
to establish every fact necessary to 
such a case (White Sewing Machine 
Co. v. Bradley, 145 BP. 725, 16 Ariz. 
338; Chadwick v: Morris & Co., 170 
Tll.App. 569; Harrahill v. Bell, 178 N. 
W. 622, 104 Neb. 777), (23) particu- 
larly where nothing appears in the 
record to controvert such ease 
(Burghardt v. Detroit United Ry., 173 
N.W. 360, 206 Mich. 545, 5 A.L.R. 
1333; Martin v. New York’ Life Ins. 
Co., 234 P. 673, 30 N.M. 400, 40 A.L. 
R. 406; Hubbard v. Schofield, 125 S.E. 
221, 97 W.Va. 453), (24) or even 
though plaintiff fails to prove certain 
necessary elements of his cause of 
action, if defendant’s evidence sup- 
plies the deficiencies in plaintiff’s 
case (Southwest Cotton Go. v. Ryan, 
199. P. 124, 22 Ariz. 520; La Bonte v. 
Mutual Fire & Lightning Ins. Co. of 
Richland County, 241 P. 631, 75 Mont, 
1; Burnham v. Concord R. Co., 45 A. 
563, 69 N.H. 280; Finch v. Horn, etc., 
Baking Co., 94 Pa.Super. 599). (25) 
Coneeding that plaintiff’s evidence 
tends to establish defensive matter, it 
cannot be said that defendant’s af- 
firmative pleas raising such matter 
have been conclusively proved. Gunn 
vy. Jacksonville, 64 So. 435, 67 Fla. 40. 

[b] Direction for plaintiff has 
been said or held to be improper (1) 
where defendant’s evidence reason- 
ably tends to support his plea or 
answer (Dooley v. Gorman, 31 S.E. 
208, 104 Ga. 767; Story v. First Nat. 
Bank, 128" Sib 2 to4 iGasApp. 20; 
Ewing Bros. v. 8. F. Bowser & Co., 80 
S.E. 693, 14 Ga.App. 3805; Grollman 
v. Montgomery Ward & Co., 181 Ill. 
App. 598; McMullen v. Carson, 29 P. 
317, 48 Kan. 263; Mosby v. McKee, 
etc., Commission Co., 91 Mo.App. 500; 
Continental Lumber Co. v. Ed. Mun- 
shaw & Co., 109 N.W. 760, 77 Neb. 
456); (2) where there is evidence for 
defendant at least tending to prove 
the issue tendered and accepted (Mc- 
Donnell v. St. Louis Southwestern R. 
Co.,.135 S.W. 925, 98 Ark. 334; Poore 
v. Starr. Piano Co., 67 So. 99, 68 Fla. 
425; Fitzgerald v. Hart, (Tex.) 17 S. 
W. 369; Johnston v. Drought, (Tex. 
Civ-App.) 22 S:W. 290) () or 


some evidence tending to support de- 
fendant’s contention (Fleming  v. 
Linder, (lowa) 109 N.W. 771; Morey 
v. Laird, 77 N.W. 835, 108 Iowa 670; 
Citizens’ State Bank of Grainfield v. 
Houser, ©1148 (Pi 740,09 50 ikans si 
Weatherford v. Strawn, 55 P. 485, 8 
Kan.App. 206; Taylor v. Winnsboro 
Mills, 143 S.E. 474, 146 S.C. 28; Wigg 
v. Orphan Aid Soc., 143 S.H. 9, 145 S.C. 
3893; Brooks v. Floyd, 113 S.E. 490, 
121 S.C. 356;. Harmon v. Midland 
Trail Transit Co., 148 S.E. 379, 107 W. 
Va. 390; Minnesota Thresher Mfg. Co, 
v. Wolfram, 71 N.W. 809, 96 Wis. 481. 
See to same effect O’Kelly v. O’Kelly, 
8 Mete. (Mass.) 436), (4) as where 
evidence reasonably tending to estab- 
lish an affirmative defense pleaded in 
the answer is introduced (Reynolds 
v. Lewis, 87 S.E. 604, 17 Ga.App. 447; 
Matthews v. Mounts, 197 P. 708, 81 
Okl. 245) (5) or where there is evi- 
dence offered to sustain every essen- 
tial point entitling defendant to judg- 
ment (People v. Dick, 82 N.Y.S. 719, 
84 App.Div. 181; Baker v. Nichols, 
etc., Co., 65 P. 100, 10 Okl. 685). 

45. See cases infra this note; 
passim infra notes 46—48. 

[a] Refusal of defendant’s motion 
(1) to direct a verdict in his favor is 
proper where there is competent evi- 
dence reasonably tending to support 
or prove the allegations of a com- 
plaint, declaration, or petition that 
states a cause of action (Atlanta & W. 
PWR: Costyv.) Green 246 CHa 676 oS 
CLCvAL 6323) Chica giormé& 7h Re Comnz 
Ponn, 191 FE. 682, 112 C.C.A. 228: “Bis 
Brushy Coal & Coke Co. v. Williams, 
UVG BY 529; 996 CAS 102 CD nauicer 
Co, v. Abramson, 110 So. 152, 215 Ala. 
174; Cairnes v. Hillman Drug Co., 108 
So. 362, 214 Ala. 545; Snead v. Patter- 
son, 66 So. 664, 190 Ala. 43; Hopper 
v. Crocker, 85 So. 843, 17 Ala. App. 372 
[cert den 85 So. 922, 204 Ala. 698]; 
Louisville & N. R. Co. v. Harrison, 
80 So. 683, 16 Ala.App. 609; Washing- 
ton Asphalt Block, ete., Co. v. Mackey, 
15 App.D.C. 410; German-American 
Lumber Co. v. Brock, 46 So. 740, 55 
Fla. 577; Donelson v. East St. Louis, 
ete. “R., Co... 85. NBs 914235) Tile25 
[aff 140 Ill App. 185]; Chicago v. 
Jarvis, 80 N.E. 1079, 226 Ill. 614; Chi- 
cago City R. Co. v. McCaughna, 74 N. 
HH. 819, 216 Ill. 202 [aff 117 Il App: 
538]; Pittsburgh, ete., R. Co. v. Ban- 
fill, 69 N.E. 499, 206 Ill. 553 [aff 107 
Ill.App. 254]; Missouri Malleable 
Iron-Co. v. Dillon, 69 N.Bs 12, 206 Tia 
145; Nelson v. Fehd, 67 N.E. 828, 203 
Ill. 120 [aff 104 Ill.App. 114]; Boyce 
v. Tallerman, 55 N.E. 703, 183 TI 
115 [aff 83 Ill.App. 575]; Missouri 
Malleable Iron Co. v. Hoover, 53 N.E. 
560, 179 Ill. 107 [aff 77 Ill.App. 437]; 
North Chicago St. R. Co. v. Wiswell, 
48 N.E. 407, 168 Ill. 613 [aff 68 Ll. 
App. 443]; Wenona Coal Co. v. Holm- 
quist, 38 N.B. 946, 152 Ill. 581 [aff 51 
Tll.App. 507]; Snedden v. Illinois 
Cent. R. Co., 2384 IllApp. 234; Ehr- 
hardt v. Connecticut Fire Ins. Co., 219 
Ill.App. 48; Sturonois v. Morris, 177 
Ill.App. 514; Cole v. City of East St. 
Louis, 158 Ill.App. 494; Blair v. Illi- 
nois Cent. R. Co., 149 Ill.App. 306 [aff 
90 N.E. 691, 248 Ill. 224]; Slavik v. 
Cal. Hirsch & Sons Iron & Rail Co., 
143 Ill.App. 509; Donk Bros. Coal & 
Coke@o: "v., Slata, 132) TivApp.. 280. 
Pittsburgh, etc., R. Co. v. Banfill, 107 
Tll.App. 254 [aff 69 N.E. 499, 206 III. 
553]; Chicago, etc., R. Co. v. Huff, 104 
TlL App. 594; Jackson vy. Mauck, 126 N. 
HE. 851, 189 Ind. 262; Massachusetts 
Bonding, etc., Co. v. Free, 124 N.E. 
716, 71 Ind.App. 275; Van Spanje v. 
Hostettler, 119 N.E. 725, 68 Ind.App. 
518; Modern Woodmen of America 
v. Jones, 98 N.E. 1006, 52 Ind.App. 
149; Indianapolis Traction & Termi- 
nal Co. v. Romans, 79 N.E. 1068, 40 
Ind.App. 184; Louisville & N. R. Co. 


and 
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reasonably tending to prove the issues tendered by | the adverse party or to support the contention of 


v. Fowler, 96 S.W. 568, 123 Ky. 450, 
29 Ky.L. 905; Swanson v. Menominee 
Electric Light, ete., Co., 717N.W. 1098, 
113 Mich. 608; Larson v. Jensen, 19 
N.W. 130, 538 Mich. 427; Utterback v. 
Stu Wouis.tS.(& EY Ryn.-Co: ito.) 189 
S.W. 1171; Fine v. St. Louis Public 
Schools, 39 Mo. 59; Goodspeed v. 
Grand Nat. Bank, (Mo.App.) 46 S.W. 
(2d) 913; Walker v. St. Louis & S. W. 
Ry. Co., 155 S.W. 895, 173 Mo.App. 81; 


Voss v. Bolzenius, 128 S.W. 1, 147 
Mo.App. 375; Missouri Real Estate 
Syndicate v. Sims, 98 S.W. 783, 121 


Mo.App. 156; Spring v. Major, 259 P. 


125, 126 Okl. 150; Mills v. Williams, 
ZOO Pee (il, si Okl. LIOR MINS vs 
Stewant— 208 sP: 70a 8 “Ok, ch89; 


Caldwell v. Duncan, 69 S.E. 660, 87 S. 
C. 331. See Fiquette v. Sanders, 62 
So. 325, 8 Ala.App. 501 [holding re- 
fusal proper where there was evi- 
dence to support the averments of 
the complaint as amended after the 
conclusion of the evidence]; Dawson 
v. East St. Louis, etc., Ry. Co., 206 
Tll.App. 234; Heitmeyer v. Baltimore 
& OO. S. W. R:. Co., 206 Ill.App. 224; 
Johnson v. Chicago, ete., R. Co., 202 
Ill.App. 369 [refusal proper where the 
declaration contains one good count 
and there is evidence to support it]), 
(2) or the issues presented by plain- 
tiff (Western-Union Telegraph Co. v. 
Griffith, 50 So. 91, 161 Ala. 241; Wil- 
liams v. Sherry, 114 So. 849, 94 Fla. 
998; Florala Sawmill Co. v. Smith, 
46 So. 332, 55 Fla. 447; Lake Erie, 
ete., R. Co. v. Morrissey, 52 N.E. 299, 
177 Ill. 376 [aff 75 Ill.App. 466]; Penn- 
sylvania Co. v. Conlan, 101 Ill. 93; 
Green v. Eden, 56 N.E. 240, 24 Ind. 
App. 583), (3) or evidence or testi- 
mony reasonably tending to support 
plaintiff’s case, contention, or cause 
of ~ action ~(Fidelity, ‘etci;, Co:- Vv. 
Dorough, 107 F. 389, 46 C.C.A. 364; 
Alabama Great Southern R. Co. v. 
Orgerients(69 KP228" 1610 C.C AS) 216s 
Louisville & N. R. Co. v. Hutcherson, 
57 So. 379, 174 Ala. 609; United Burial 
& Insurance Co. v. Collier, 139 So. 104, 
24 Ala.App. 546 [cert den 139 So. 106, 
224 Ala. 57]; Sturges & Burn Mfg. 
Co. v. Great Western Smelting & Re- 
fining Co., 93 N.E. 740, 248 Ill. 285; 
Deel v. Heiligenstein, 91 N.H. 429, 244 
Tll. 239 [aff 147 I1l.App. 307]; Ramey 
v. Baltimore, ete., R. Co., 85 N.E. 639, 
235 Til. 502 [aff 140 Ill.App. 203]; 
Frank Parmelee Co. v. Wheelock, 79 
N.E. 652, 224 11). 194 [aff 127 Ill. App. 


500]; Illinois Third Vein Coal Co. v. 
Cioni, 74 N.E. 751, 215 Ill. 583 [aff 
Lise: App... 450]; “Chicago” Union 


Traction Co. v. Lundahl, 74 N.E. 155, 
215 Ill. 289; Hahl v. Brooks, 72_N.E. 
727, 213 Ill. 134; Central Union Bldg. 
Co. v> Kolonder, 72 N.&. 50; 212 Til, 
27; Illinois Cent. R. Co. v. Prickett, 
71 N.E. 435, 210 Ill. 40; Ewen v. Wil- 
bor, 70 N.E. 575, 208 Ill. 492 [aff 99 111. 


App. 132]; Hartrich v. Hawes, 67 N. 
EB. 13, 202 Ill. 334 [aff 103 Ill.App. 
433]; Illinois Cent. R. Co. v. Heisner, 


Gt NEE. 7656, 00922 TI 5.72 7 Patt 93 Ti: 
App. 469]; Hatch v. Royal League, 
233 Ill.App. 598; Cook v. Augustus, 
201 Ill.App. 195; Smith v. Kewanee 
Iight, ete: Co., 196 IMvApp.. 1138; 
Roloff v. Luer Bros. Packing, etc., Co., 
180 Ill.App. 127 [aff 104 N.EB. 1093, 
263 Ill. 152]; Cohen-Schwartz Rail, 
ete., Co. v. East St. Louis Locomotive, 
etc., Co., 158 Ill.App. 645; McDermott 
v. Springfield Coal Min. Co., 156 Ill. 
App. 129: National Enameling & 
Stamping Co. v. Kinder, 126 Ill.App. 
642; Cicero, etc., St. R. Co. v. Hughes, 
125 Ill.App. 186; Chicago Union Trac- 
tion Co. v. May, 125 Ill.App. 144 [aff 
Mt wNEE, Isao Lier b380)5 (Chicago, 
etc., R. Co. v. Burridge, 107 Ill.App. 
23 [rev on other grounds 71 N.E. 838, 
211° 111.93" Vandalia R. Co. v. Parker, 
111 N.E. 637, 61 Ind.App. 146; Cleve- 
Jand, éte!, R) Co. v. Heath, 53 NE. 198, 
22 Ind.App. 47; Doherty v. Arkansas, 
GUC. jth OO, cor Sai Coos be tnd, De Bat 
[rev on other grounds 142 F. 104, 73 C. 
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C.A. 328]; Regal ‘Block Coal Co. v. 
Bentley, 263 S.W. 683, 204 Ky. 66; 
Louisville & N. R. Co. v. Brown, 107 


S.W. 321, 32 Ky.L. 1002; Chesapeake, 
ete., R. Co. v. Ogles, (Ky:) 73. S.W: 
THis Tiinois Gent Ra Co: wwieCrady; 


(sy.) 69 S.W. 706; Gladstone Baptist 
Church v. Scott, 74 S.W. 1075, 25 Ky. 
Le,.237 9. Laylor v.) White. 2.0. Bion. 
(Ky.) 94; Galloway v. Detroit United 
Ry. 184 NW. 10, 168 Mich. 343; 
Benesiek v. St. Louis Transit Co., 
(Mo.App.) 102 S.W. 587; Carr v. Ubs- 
dell, 71 S.W. 112, 97 Mo.App. 326; Big 
Twelve Oil & Gas.Co. v. Eco, (Okl1.) 
14 P.(2d) 3877; Jackson v. Hedlund, 
(Okl.) 10 P.(2d) 385; Kali Inla Coal 
Co. v. Ghinelli, 155 P. 606, 55 Okl. 289; 
Webster v. Canadian Pac. R. Co., 156 
A. 524, 103 .Vt. 460; Vermont Mut. 
Beainsi i Cost 47 cAv 852; 102) V ty 2245 
McDuffee v. Boston, etc., R. Co., 69 A. 
U4 Sly Vite be. 30) = AamnsS. Re LOd9; 
Powell v. Love, 14 S.E. 405, 36 W.Va. 
96. See Klusemeier v. East St. Louis 
Bridge Co., 210'Ill.App. 537), (4) the 
theory of plaintiff’s case (Louisville, 
etc., R. Co. v. Atkinson, 104 So. 835, 
20 Ala.App. 620 [cert den 104 So. 837, 
2138 Ala. 333]; Supreme Lodge K. P. 
v. Bradley, 107 S.W. 209, 32 Ky.L. 
[mod on other grounds 109 S.W. 1178, 
382 Ky.L. 743]; Lustbader v. Ulman, 
116 A. 567, 139 Md. 651; Gallino v. 
Boland, 191 N.W. 222, 221 Mich. 502), 
(5) or each or any of several theories 
of his case (Baker v.. Green, 84 So. 
545, 17 Ala.App. 290; McCown v. Mul- 
drow, 74 S.E. 386, 91 S.C. 5238, Ann.Cas. 
1914A 139), (6) or tending to establish 
plaintiff's cause (Southern States F. 
Ins. Co. v. Kronenberg, 74 So. 63, 199 
Ala. 164; Caughman v. State High- 
way Dept., 151 S.&. 107, 154 S.C. 43), 
(7) and nothing is disclosed at the 
trial precluding recovery (Dellabello 
v. Central R. Co. of New Jersey, 124 
A. 59, 99 N.J.luaw 348; Mills v. Wil- 
liams, 209 PRP. 771, 87 Okl. 190; Mills 
v. Stewart, 209 P. 770, 87 Okl. 189); 
(8) where there are tendencies of the 
evidence supportive of each count of 
the complaint, declaration, or peti- 
tion (Walker v. Stephens, 127 So. 668, 
221 Ala. 18); (9) where the evidence 
tends, if believed, to prove defend- 
ant’s liability (Midland Valley R. Co. 
v. Bradley, 37 F.(2d) 666; Union 
Stock Yards Co. v. Conoyer, 56 N.W. 
1081, 38 Neb. 488, 41 Am.S.R. 738 [aff 
59 NIUW. -950;: 41 Neb. 617]) 3 — (10) 
where there is any substantial evi- 
dence supporting, or tending to sup- 
port or establish, plaintiff's case or 
contention (Clark v. McNeill, 25 F, 
(2d) 247; Crucible Steel Forge Co. 
v. Moir, 219 F. 151; Haynes-Walker 
Lumber Co. v. Hankins, 105 So. 858, 
141 Miss. 55; Carnie v. ‘Toll; (Mo.) 
281 S.W. 41; Burton v. Holman, 231 
S.W. 630, 288 Mo. 70; Cooke v. Re- 
serve Realty, etc., Co., (Mo.App.) 25 
S.W.(2d) 562; Browning v. Bailey, 
261 S.W. 350, 216 Mo.App. 122; Frank- 
lin v. Holliway, (Mo.App.) 203 S.W. 


664; Biering v. Ringling, 240 P. 829, 
74 Mont. 176; Moran v. Ebey, 104 P. 
522, 39 Mont. 517; Ball v. Gussen- 


hoven, 74 P. 871, 29 Mont. 321), (11) 
in any way or manner. (Moran v. 
Ebey, supra; Ball v. Gussenhoven, 
supra), (12) competent and substan- 
tial _evidence sustaining plaintiff's 
cause (Wiles v. Northern Pac. R. Co., 
LOM E S10) Sis 66 Wash. iso Gr LeLe 
Cyc]); (13) or substantial proof of 
the essential allegations or material 
averments of the complaint, declara- 
tion, or petition (Quebedeaux v. Ham- 
mons, 22 BY. G2d)i 1530; Jenkins, ete; 
Co. v. Alpena Portland Cement Co., 
Pe7 Ee. 64d, 77 C.CcA. 6255) 2A mierican 
Surety Co. v. Dewall, 196 P. 457, 22 
Ariz. 261; King v.. Hmerson, 288 P: 
1099, 294 P. 768, 110 Cal.App. 414; 
Bauer v. Northwest Blowpipe Co., 146 
P, 129, 75 Or. 1; Webster v. Canadian 
Pac. Ry. Co., 156 A. 524, 103. Vt. 460; 
Vermont Mut. F. Ins. Co., 147 A. 352, 
102 Vt. 224); (14) where plaintiff 


makes out a prima facie case (Oliver’s 
Garage v. Lowe, 103 So. 586, 212 Ala. 


602; Ewing v. U. S., 89 P. 593, 11 
Ariz. 1; Catholic University v. Wag- 
man, 32 App.D.C. 307; McAlinden v. 


St. Maries Hospital Assoc., 156 P. 115, 
28 Idaho 657; Donelson v. Hast St. 
Louis, 140 Ill App. 185 [aff 85 N.E. 
914, 235 Ill. 625]; Dick v. Louisville, 
etce., R. Co., (Ky.) 64 S.W. 725; Lyons 
Ve OLdan, 7102) VAL 97:6) sell Te Mierped 7s, 
Conowingo Land Co. v. McGaw, 93 A. 
422, 124 Md. 643; Von Trebra_ v. 
Laclede Gaslight Co., 108 S.W. 559, 
209 Mo. 648; Gannon v. Laclede Gas- 
light Co., 46 S.W. 968, 47 S.W. 907, 145 
Mo. 502, 43 L.R.A. 505; Link v. At- 
lantic Coast Line R. Co., (Mo.App.) 
233 S.W. 834; Hanheide v. Supreme 
Tribe of Ben Hur, 223 S.W. 684; Cobb 
v. Holloway, 108 S.W. 109, 129 Mo. 
Appr sek Thirschs v.49, Us |S: Grand 
Lodge O. B. A., 78 Mo.App. 358; Ft. 
Cobb Oil Co. v. Peterson, 300 P. 405, 
149 Okl. 288; Right Way Cleaners 
v. Knappenberger, 217 P. 399, 90 Okl. 
277; Domurat v. Oregon-Washington 
Rieete:s Cowl s4 Pe isl3 se 66, 4Oxrs wlis5s 
Garofolo v. Rio Piedras, 8 Porto Rico 
Fed. 1; Texas Electric Service Co. v. 
Kinkead, (Tex.Civ.App.) 36 S.W.(2d) 
1052; Smith v. McDowell, (Tex.Civ. 
App.) 240 S.W. 563; Potts v. Union 
Traction Co., \834:Sihe 918s Waves 
212; Boyle v. Mountford, 270 P. 537, 
39 Wyo. 141), (15) particularly if his 
evidence is not successfully con- 
troverted by defendant (Ewing v. U. 
Si, 89"P:593) 1) Ariz. dis: dayons v2 Jor= 
dan, 102--A. 976, 117 Me. 117; Brant 
v. Asarnow, 147 A. 233, 7 N.J.Misc. 
803 [aff 150 A. 917, 106 N.J.Law 559]; 
Talley v. Greear, 275 P. 378, 34 N.M. 
26); (16) even where plaintiff fails 
to show all the elements essential to 
his recovery, if defendant’s evidence 
supplies the deficiencies (Pennsyl- 
Vania “RR. Co: Vv. Cecil, (‘73 VAes 20) ort 
Md. 288; Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 145); (17) 
where there is evidence upon which 
the jury can find that defendant’s con- 
tentions are not made out (Lewis v. 
Coupe, 85 N.E. 1053, 200 Mass. 182); 
(18) although plaintiff's evidence, by 
itself, does not make out liability, 
and defendant’s, by itself, is sufficient 
to acquit, where the two together 
make a case for plaintiff (Baltimore 
Consol. R. Co. v. Pierce, 43 A. 940, 89 
Md. 495); (19) where a motion for 
nonsuit at the end of plaintiff's case 
was properly overruled and no further 
evidence is offered in the case (Miller 
v. Semler, 2 P:(2d)- 233, 3 P.(2d) 987, 
137 Or. 610), (20) unless the whole 
evidence and inferences therefrom are 
palpably for defendant (Bolton-Pratt 
Covey! Chester 210ME. (25350127) CiCLAs 
71); (21) or unless the evidence con- 
strued most favorably for defendant 
has no tendency to disclose a cause of 
action in his favor (Thomas R. Riley 
Lumber Co. v. McHarg, 47 App.D.C. 
389). 

[b] Refusal of plaintiff’s motion 
(1) is proper where there is evidence 
tending to support defendant’s claim 
(Shwab v. Doyle, 269 F. 321 [rev on 
other grounds 42 S.Ct. 391, 258 U.S. 
529, 66 L.Bid. 747, 26 ALR 14541); 
Woodsville Guaranty Sav. Bank v. 
Rogers, 74 A. 85, 82 Vt. 468) (2) or 
the defenses pleaded (J. B. Coet Co. 
v. Price, 97 So. 696, 210 Ala. 189. See 
Toledo, St. L. & W. R. Co. v. Hast St. 
Louis & Suburban Ry. Co., 206 Ill. 
App. 216), (3) or each of the respec- 
tive issues thereby raised (Suell y. 
Derricott, 49 So. 895, 161 Ala. 259, 23 
L.R.A.N.S. 996; Davis v. Vories, 42 
S.W. 707, 141 Mo. 234); (4). where 
there is substantial evidence in sup- 
port of the defenses (Baker, Fentress 
bc — CO Va) LOUNE. eh5, HNC2a) b> isso 
or where the evidence accords with 
the allegations of the answer, which 
presents a complete defense (Boyer 
v. Walker, 286 P. 304, 142 Okl. 184). 
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such party,*® or inconsistent with the theory of the 
motion,‘ at least where there is substantial evidence 
The height to which evidence must 
rise in the scale of proof in order to entitle a party 
litigant to a directed verdict is much greater than 
that to which it must rise in order to entitle such 
a party to a verdict of the jury,*® and it 1s not every 
case where the evidence would be sufficient in law 
to sustain a verdict for a party that such a ver- 


so tending.*® 


dict should or may be directed.°° 


dence for the movant is of controlling character, it 
Cases in which the court is war- 
ranted in directing a verdict in favor of a party 
having the burden of proof are exceptional.®? A 


cannot be done.®! 


46. U.S.—Texas Co. v. Brilliant 
Mfg. Co., 2 F.(2d) 1; International 
Paper Co. v. General F. Assur. Co., 
263 F. 363; Sudbury v. Penn Worsted 
Co:, 263 EF. 76. 

Ala.—Sanders v. Edmonds, 13 So. 
505, 98 Ala. 157; Bromley v. Birming- 
ham Mineral R. Co., 11 So. 341, 95 Ala. 


397. 

Ark.—Plunkett v. Hays, 21 S.W. 
(2d) 851, 180 Ark. 505; Great Southern 
Mut. Life Ins. Co. v. Smith, 291 S.W. 
441, 177 Ark. 1194; Gladys Bell Oil 
Co. v. McGee, 291 S.W. 72, 172 Ark. 
1176; Barrentine v. Henry Wrape Co., 
179 S.W. 328, 120 Ark, 206; Leslie 
Farmers’ Bank v. Johnson, 150 S.W. 
401, 105 Ark. 136. 

Colo.—Rosenbaum v. Fueller, 123 
P. 648, 52 Colo. 688; Western Invest- 
ment & Land Co. v. First Nat. Bank, 
128 BP. 476, 23 Colo.App. 143 [am on 
oe grounds 131 P. 800, 24 Colo.App. 
Wels 
Ill.—Chicago, etc., R. Co. v. Smith, 
44 N.E. 390, 162 Ill. 185; Burger v. 
St. Louis Bed, etc., Co., 206 Ill.App. 
256; Truman’s Pioneer Stud Farm v. 
Baker, 176 Ill.App. 524; City of Cen- 
tralia-twer Ayres, 33s TLApps, 2905 
Lange v. Seiter, 81 Ill.App. 192. See 
Cline v. Leroy, 204 IllApp. 558. 

Iowa. - G. Morris & Co. v. Saar, 
191 N.W. 793. 

Kan.—Wright v. Stage, 121 P. 491, 
86 Kan. 475; McMullen v. Carson, 29 
Proli, 46iiKan, 263: 

Ky.—Adams v. Simpson, 103 S.W. 
247, 31 Ky.L. 604; Buford v. Louis- 
ville, WLC. Ea COs, 82 Ky. 286, 6 Ky.L. 

3 


McDonald, 40 
Mich. 150. 
Neb.—Bainter v. Appel, 245 N.W. 


Okl.—Hoyt v. St. Louis-San Fran- 
cisco’ Ry. Co., .4°P:(2d) 747, 153 Ok 
7; First Nat. Bank v. Clark, 219 P. 
370, 98 Okl. 23; Matthews v. Mounts, 
LOT, Ee 1008, 84 sO 245: St. Louis; 
etc., R. Co. v. Akard, 159 P. 344, 60 


Mich.—Conely  v. 


Benedetto v. Capone, 148 
A. 184; American La France Fire En- 
gine Co. v. Mixer, 147 A. 624. 

Tex.—Spark v. Lasater, (Civ.App.) 
234 S.W. 717; Clutter v. Wisconsin 
Texas Oil Co., (Civ-App.) 233 S.W. 
322. 

Wis.—Leiser v. Kuckhefer, 69 N.W 
979, 95 Wis. 4. 

47. Wright v. Stage, 121 P. 491, 86 
Kan. 475. 

48. U.S.—Midland Valley R. Co. v. 
Bradley, 37 F.(2d) 666; Davlin v. 
Henry Ford & Son, 20 F.(2d) 317; 
Smith-Booth-Usher Co. v. Detroit 
Copper Mins Coue220UB. 600; 1316 ‘Ci ClAg 
8 


Ark.—Harper v. Bankers’ Reserve 


Life Co., 51 S.W.(2d) 526. 
Colo.—Rosenbaum v. Fueller, 123 

PH 643, 52) Colo: 638: 
Ind.—Cleveland, C. C. & St. L. Ry. 


Co. v. Gossett, 87 N.E. 723, 172 Ind. 
525. 

Kan.—Wright v. Stage, 121 P. 491, 
86 Kan. 475. 

Mo.—Perkins v. Kilpatrick, (App.) 
193 S.W. 876. 


TRIAL 


Unless the evi- 


49. Alabama Great Southern Ry. 
ee v. Daniell, 66 So. 730, 108 Miss. 
358. 

50. Fla.—Logan Coal, etc., Co. v. 
Hasty, 67.So: 72, 68 Fla. 539. 

Ga.—Dennis v. Griswold, 82 S.E. 


519, 142 Ga. 114. 

Idaho.—Ashley State Bank y. Hood, 
279 P. 418, 47 Idaho 780. 

Ky.—Ballard v. Louisville, ete., R. 
Co., 41 S.W. 299, 42°S.W. 11382, 19 Ky. 
Beis. 

Mass.—c. & R. Const. Co. v. City of 
Boston, 173 N.E. 517, 273 Mass. 280. 

Tex.—Eberstadt v. State, 45 S.W. 
1007, 92 Tex. 94. 

See Shwab v. Doyle, 269 F. 321 [rev 
on other grounds 42 S.Ct. 391, 258 U. 
S. 529, 66 L.Ed. 747, 26 A.L.R. 1454] 
(to the same effect); Brown v. Elli- 
cott, 2 Md. 75 (holding that the suffi- 
ciency of evidence to satisfy the ju- 
ry does not justify the direction of a 
verdict}. 

[a] Direction for defendant is 
not within the power of the court al- 


though the jury might be warranted | 


in finding for defendant upon the evi- 
dence, if nevertheless it is such as to 
require Submission of the case to the 
jury. Hope v. United Elec. Rys. Co., 
CGREI) 145), AY 30! 

51. Noyes v. Smith, (Me.) 5 A. 529. 

52. Schulte v. Ideal Food Products 
Co., 213 N.W. 431, 203 Iowa 676;. Con- 
nelly v. Greenfield Sav. Bank, 185 N. 
W. 887,192 Iowa 876; Allen v. Trav- 
elers’ Protective Ass’n of America, 
143 N.W. 574, 163 Iowa 217, 48 L.R.A. 
N.S. 600; Williams v. Duston, 111 A. 
690, 79 N.H. 490; Piacine v. National 
L. Ins. Co. 14 Pa.Dist.&Co. 21. 


53. 

24 C.G.A. 573.7 

D.C.—Ford v. Ford, 27 App.D.C. 
401, L.R.A.N.S. 442, 7 Ann.Cas. 245. 

Ga. i mann 
& Henican, 151 S.K. 8138, 41 Ga.App. 
60. See Moultrie Lumber Co, v. Driv- 
er Lumber Co., 49 S.E. 729, 122 Ga. 
26 (holding a direction for plaintiff 
improper where he had failed to make 
out a prima facie case). 

Tll.— Burger v. St. Louis Bed, etce., 
Co., 206 Ill.App. 256. 

Ind.—Krabbe v. City of Lafayette, 
123 N.B. 424, 70 Ind.App. 428. 

Miss.—Clark v. Moyse, 48 So. 721, 
95 Miss. 303. 

N.Y.—New York v. Sands, 11 N.E, 
820,125 N.Y. 210. See Blum v. White 
CO, Ve NE eS eli CHOLMITe s thet, 
where, after defendant’s motion for 
adjournment was denied, plaintiff in- 
troduced testimony, but there was no 
proof of certain essential elements of 
plaintiff’s cause of action, direction of 
verdict for plaintiff was erroneous, 
for, even if the proceeding be treated 
as an inquest and defendant as hay- 
ing defaulted, it was necessary for 
plaintiff to prove a prima facie case). 

N.D.—McCormick Harvesting Mach. 
Co. v. Larson, 72 N.W. 921, 6 N.D. 533. 
See American Case & Register Co. 
v. Walton & Davis Co., 183 N.W. 309, 
22 N.D. 187 (to the same effect). 

See Green v. Smith, 217 P. 604, 37 
Idaho 502 (to the same effect). 

[a] Direction for plaintiff (1) is 
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direction for one party is, of course, improper where 
the facts are sufficient to warrant a direction or re- 
quire a verdict for the adverse party.°* 
is not to be directed upon an issue not within the 
scope of the pleadings;°* and it has been held im- 
proper to direct for plaintiff on a writ which fails 
to state a cause of action,®® or on a petition bad in 
substance,°° and similarly bad to direct for defend- 
ant on a plea bad in substance,®°* whatever the proof. 
Where to do so obliges the court to discredit a wit- 
ness,°® or, indeed, in any case which depends upon 
the credibility of witnesses,°® it has been held a 
verdict may not be directed.°° 

Where statute specifies when a verdict may be 


A. verdict. 


improper unless he has met the re- 
quirement of proof of the material 
allegations of his complaint, decla- 
ration, ar petition. Miami Memorial 
Assoc. v. Lehman, 121 So. 802, 97 Fla. 
533; Wilson v. Hartford Fire Ins. Co., 
188 Ill.App. 181. (2) Where, admit- 
ting the truth of plaintiff's evidence, 
together with all inferences reason- 
ably deducible therefrom, it was in- 
sufficient to sustain a verdict for 
plaintiff, direction of a verdict in his 
favor was improper. Wichita Falls, 
etc., -R.2 Cos v.42 DiiCawleynGow Wl 72ers 
70, 69 Okl. 251. (3) Where plaintiff 
might lawfully have been nonsuited 
at the trial, had such motion been 
made, direction in his favor on the 
same evidence has been held improp- 
er. Jordan v. Reed, 71 A. 280, 77 N 
J.Law 584. 

[b] Amendment of pleadings.— 
Where a conclusive defense is proved 
without objections on the ground of 
variance and the court amends the 
answer to conform to the proofs, a 
verdict may be directed for defend- 
ant, and direction for plaintiff is im- 
proper. McCormick Harvesting 


per a v. Larson, 72 N.W.. 92, (he 


N.D 

[ec] Motion is frivolous where the 
evidence is of such character as to 
entitle the adverse party to a direc- 
tion and not even to entitle the moy- 
ant to a verdict. First State Bank 
of Addington v. Lattimer, 149 P. 1099, 
48 Okl. 104. 

[ad] Where defendant admits some 
liability to plaintiff, refusal of a di- 
rection to find for defendant is prop- 
er. Supreme Lodge Woodmen of Un- 
ion of U. S. v. Montgomery, 8 S.W. 
(2d) 446, 177 Ark. 865; Somers v. 
Petteys, 175 Ill.App. 168; Yocum v. 
Cary, 43 S.W. 756, 1 Ind.T. 626; Mon- 
ture v. Regling, 122 N.W. 1129, 140 
Wis. 407. 

54. Agne v. \Seitsinger, 64. N.W. 
836, 96 Tees 181, 36 L.R.A. 701; Har- 
ris v. Rex Coal Co., 197 S.W: 1075, 
177 Ky. 630; Shields v. Vermont Mut. 
By. ENS. Con d47 Ax 8520 102) Wits 2245 

[a] Failure to object to introduc- 
tion of evidence is not for this pur- 
pose a waiver of the lack of allega- 


tions in the pleadings. Shields v. 
Vermont, Mut. F. Ins. Co., 147 A. 352, 
102 Vt. 224. 

55. Inhabitants of Town of Milo 


v. Milo Water Co., 152 A. 616, 129 Me. 
463 [dist Charleston v. Lawry, 36 A. 
1108, 89 Me. 582]. 

56. Kelly v. Strouse, 43 S.E. 280, 
116 Ga. 872. 


57. Kelly v. Strouse, supra. 

58. Morris y. Brickley, 1 Harr.&G. 
(Md.) 107. 

59. Starkweather v. Maginnis, 63 


INDE 692) 2196 Ll 4 Rubinstein ve 


Le Sage, 135 Ill. App.” 424; Horridge 
v. Nichols, 189 N.W. 763, 194 Iowa 
295. And see cases infra note 60. 


60. See cases infra this note. 

[a] Where movant sustains bur- 
den of proof by oral evidence.—(1) 
In some jurisdictions the court may 
not ordinarily direct a verdict for the 
party having the burden of proof 
where the only evidence introduced 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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directed, it is improper to direct except where the 
statutory conditions are satisfied.*4 

Even in jurisdictions 
holding that mutual motions by both parties waive 
the jury and submit the whole question to the court, 
a direction after such motions are made is improper 
where there is no evidence to support it,°? where the 


Motions by both parties. 


to sustain the burden as to the case 
or an essential element thereof is 
oral evidence produced by such par- 
ty, even though such evidence is un- 
contradicted (Allen v. Standard Ins. 
Co., 73 So. 897, 198 Ala. 522; Thomas 
v. Smoot, 56 So. 1, 2 Ala.App. 407; 
Dallam v. Handley, 2 A.K.Marsh. 
(Ky.) 418; Smith v. Whitman, 150 A. 
856, 159 Md. 478; McCosker y. Banks, 
35 A. 935, 84 Md. 292; Eddy v. John- 
ston, 145 N.E. 426, 250 Mass. 299; 
Giles v. Giles, 90 N.E. 595, 204 Mass. 
383; Whitten v. City of Haverhill, 
90 N.E.. 409, 204 Mass. 95; McGourty 
v. De Marco, 85 N.E. 891, 200 Mass. 
57; Lindenbaum v. New York, etc., 
Rw Comrs 49ND ton) AO) Mass. 314° 
Ford v. Wabash Ry. Co., 300 S.W. 
769. 318 Mo. 723 [aff (App.) 266 S.W. 
1032]; State ex rel. Pabst Brewing 
Co. of Milwaukee, Wis. v. Fllison, 226 
Saws pid, 296 Mo. 225; Gannon ‘vy. 
Laclede Gaslight Co., 46 S.W. 968, 
47 S.W. 907, 145 Mo. 502, 43 L.R.A. 
505; Wolff v. Campbell; 19 S.W. 622, 
110 Mo. 114; Foster v. Metropolitan 
Life Ins. Co., (Mo.App.) 233 S.W. 499; 
Central Nat. Bank v. F. W. Drosten 
Jewelry Co., 220 S.W. 511, 203. Mo. 
App. 646; Kunz v. Chouteau, (Mo. 
App.) 202 S.W. 443; Davidson v. St. 
Wouisws ‘Ss Mag. Cos, 1480 Ssw. 406, 
164 Mo.App. 701; Hegberg v. St. 
Wout) saS: “Ea R= Coz. 247  S.wW. +192, 
164 Mo.App. 514; Troll v. Protected 
Home Circle, 141 S.w. 916, 161 Mo. 
App. 719; Link v. Jackson, 139 S.W. 
588, 158 Mo.App. 63; Dyer v. Tyrrell, 


127 S.W. 114, 142 Mo.App. 467; Cleve-| 


land Electric R. Co. v. Synder, 21 Ohio 
Cir.Ct.N.S. 504; Newman v. Roman- 
elli, 90 A. 556, 244 Pa. 147; Rice v. 
Lake T'p., 40 Pa.Super. 337. See Col- 
lins v. Catholic Order of Foresters, 
88 N.E. 87, 43 Ind.App. 549 [to the 
same effect]; Reynolds v. Hood, 108 
S.W. 86, 209 Mo. 611 [holding a re- 
fusal to direct for plaintiff proper 
where a prima facie case is not ad- 
mitted, or where, if it is admitted, de- 
fendant offers evidence tending to 
disprove it]; Waters v. Bankers’ Life 
Ass’n of Des Moines, Iowa, 50 S.W. 
(2d) 183, 226 Mo.App. 1188 [to the 
same effect]. But see Devine v. Mur- 
phy, 46 N.E. 1066, 168 Mass. 249 
(holding the refusal to direct for 
plaintiff, on the ground that the ju- 
ry might have refused to believe her 
evidence, which consisted of uncon- 
tradicted oral testimony and nothing 
more, to have been improper), (2) 
at least unless the oral testimony re- 
lied on is absolutely free from sus- 
picion in every particular (Shaugh- 
nessy v. Director General of Rail- 


roads, 118, A. 390,274 Pa. 413, 23 A. 
bro La Walters v. American 
Bridge Co., 82 A. 1103, 234 Pa. 7); 


(3) it ean do so, however, if the truth 
of such testimony is admitted, di- 
rectly or inferentially (Berry v. Roy- 
ster, (Mo.App.) 232 S.W. 477; Muia 
v. Herskovitz, 128 A. 828, 283 Pa. 
163), (4) if the case is tried upon the 
assumption that it is correct (City 
of Fall River v. Adtna Ins. Co., 107 
N.E. 367, 219 Mass. 454; St. Charles 
Savings Bank y. Orthwein Inv. Co., 
140 S.W. 921, 160 Mo.App. 369), (5) 
or if whether all of the testimony is 
considered, or all of it is rejected, or 
part of it is considered and the rest 
rejected, the only conclusion that can 
be reached is that such party is en- 
titled to succeed in the suit (Thomas 
v. Smoot, 56 So. 1, 2 Ala.App. 407; 
Warmeastle v. Castner, 34 Pa.Super. 
464); (6) and, of course, even where 
a party has the burden of proof, a 
verdict may properly be directed for 
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verdict directed necessarily rests upon the exist- 


ence of a particular fact which is without support 


ty 64-65 


him if the evidence introduced to sus- 
tain it is in writing or is matter of 
record, and stands undisputed (Thom- 
as v. Smoot, supra; Shaw v. Ameri- 
can Ins. ‘Union, (Mo.App.) 33 S.W. 
(2d) 1052; U. S. Fidelity & Guaran- 
ty 'Co. v.. Calvin, (Mo.App. —7 S.w: 
(2d) 732; WHunterbrinker v. Tapp- 
meyer, (Mo.App.) 223 S.W. 692; Ka- 
zee v. Kansas City Life Ins. Co., (Mo. 
App.) 217 S.W. 339; Peper Automo- 
bile Co. vy. St. Louis Union Trust Co., 
(MosApp:)) 2387 S.W.7109);-. (7) or 16 
written evidence of that character 
corroborates the oral testimony 
(Pennsylvania R. Co. v. Edson Bros., 
8 Pa.Dist.&Co. 623). (8) In other ju- 
risdictions the circumstance that the 
testimony is oral is of no controlling 
significance on the question of direc- 
tion. J. D. Halstead Lumber Co. v. 
Hartford Accident, etce., Co., 298 P. 
925,-38 Ariz. 228. 

Lb] Testimony of party or inter- 
ested witness.—(1) In some jurisdic- 
tions it is held that, where the only 
testimony to sustain the burden of 
proof or to overthrow a prima facie 
case is that of the movant himself 
or of a witness interested in the out- 
come of the suit, a motion based or 
necessarily relying on such evidence 
ordinarily should not be granted and 
is properly refused, even though such 
testimony be disputed. Smellie v. 
Southern -Pac. Co; (Cal.) 28%" Ps 343; 
McKnight v. Parsons, 113 N.W. 858, 
136 lowa’ 390, 125 “Am.S.R. 265, 22 
L.R.A.N.S. 718; Trustees System Co. 
of Newark v. Lisena, 146 A. 476, 7 
N.J.Mise. 572; Gildersleeve vy. Lan- 
don, 73 N.Y. 609; Mendoza v. Levy, 
97S NoY.S. 2 dbs, 1 ld PA pp: Diva 450% 
Bloomingdale v. Southern Nat. Bank, 
71 N.Y.S. 306, 63 App.Div. 72; Brush 
v. Long Island R. Co., 42 N.Y.S. 103, 
10 App.Div. 535 [aff 53 N.m, 1123, 158 
N.Y. 742]; Connolly v. Central Ver- 
mont R. Co., 38 N.Y.S. 587, 4 App.Div. 
221 pati b2-N. Hea 1124, 158 N.Y.) 675.1% 
Wilcox v. Selleck, 36 N.Y.S. 6338, 92 
Hun 37; Miller v. Boyer, 29 N.Y.S. 
479, 79 Hun 131; Goldsmith v. Cover- 
ley, 27 N.Y.S. 116, 75 Hun 48; Crosby 
v. Delaware, etc., Canal Co., 21 N.Y.S. 
83, 66 Hun 628 [aff 36 N.W. 332, 141 
N.Y. 589]; Leavitt v. Dodge, 16 N.Y. 
S. 309, 61 Hun 627; Rumsey v. Bout- 
well, 15 N.Y.S. 765, 61 Hun 165; Brok- 
man v. Myers, 13 N.Y.S. 7382, 59 Hun 
G2 culate 20 IN. Dw 4 Oe ee oN GMO sia 
Roseberry v. Nixon, 11 N.Y.S. 528, 58 
Hun 121; Harris v. Rabinowitz, 231 
N.Y.S. 654, 133 Misc. 507; Kind v. 
Bacon, 69 N.Y.S. 949, 34 Misc. 783 
[mod 67 N.Y.S. 960]; Gair v. Cohen, 
56 N.Y.S. 180, 26 Mise. 801; Gorman 
v. Williams, 56 N.Y.S. 1031, 26 Misc. 
776; Finn v. Peterson, 53 N.Y.S. 787, 
24 Mise. 7387; Lowey v. Fidelity 
Printing Co., 38 N.Y.S. 711, 16 Misc. 
549; De Cernea v. Cornell, 22 N.Y.S. 
941, 3 Mise. 244; Lamb v. Hirschberg, 
20 N.Y.S. 678, 1 Mise. 108; Davey v. 
Lohrmann, 20 N.Y.S. 675, 1 Mise. 317; 
Corn vi Rosenthal, 20 N.Y.S. 632, 1 
Mise. 168; Heilbrunn v. Seh, 123 N. 
WS s4 Condit: vet iStIL. 18) INGYSS. Om: 
Jerke v. Delmont State Bank, 216 N. 
W. 362, 51 S.D. 623; Schucht v. Stid- 
ham, (Tex.Civ.App.) 37 S.W.(2d) 214; 
North y. North, (Tex.Civ.App.) 2 S. 
W.(2d) 481; Jopling v. Caldwell-De- 
genhardt, (Tex.Civ.App.) 292 S.W. 
958; King & King v. Porter, (Tex. 
Civ.App.) 256 S.W. 627 [answering 
certified questions pending reh 229 §S. 
W. 646, and answers to certified ques- 
tions conformed to 256 S.W. 627]; 
Keton v. Silbert, (Tex.Civ.App.) 250 
S.W. 316; Turrentine v. Doering, 
(Tex.Civ.App.) 203 S.W. 802; Dysart 


in the evidence,*® or where verdict was demanded 
and should have been directed for the adverse par- 
In jurisdictions in which the motions them- 
selves do not waive the jury, where nothing more ap- 
pears, verdict is improperly directed after mutual 


v. Terrell, (Tex.Civ.App.) 70 S.W. 
986; Heierman v. Robinson, 63 S.W. 
657, 26 Tex.Civ.App. 491. See Dudley 
v. Satterlee, 28 N.Y.S. 741, 8 Misc. 
538 (so holding where the witness on 
whose testimony the movant relied 
was introduced by the adverse party, 
but was, as to that party, a hostile 
witness); Schrimpton v. Bertolet, 26 
A. 776, 155 Pa. 638 (so holding where 
plaintiff testified as to admissions 
made by defendant at a time when 
defendant was unavoidably absent 
and could not explain the admissions 
or clear up the inferences therefrom). 
(2) The interest of the witness need 
not be a financial one but may be 
founded upon relationship. Roseber- 
ry v. Nixon, 11 N.Y.S. 523, 58 Hun 121. 
(3) However, the rule is not one of 
unvariable applications and at times, 
by reason of the character of such 
testimony itself, when clear or free 
from suspicion, or of collateral cir- 
cumstances in the nature of corrobo- 
ration or the like, it has been held 
proper, even in these jurisdictions, to 
grant and improper to refuse a mo- 
tion, although it rests solely upon 
the testimony of a party or interest- 
ed witness (Gnichtel v. Stone, 135 N. 
E. 852, 233 N.Y. 465; Prentiss Tool, 
etc., Co. v. Schirmer, 32 N.E. 849, 136 
ING gn SOD hoe cAI. OcEt lo diolin ta bh cy 
Littauer, 40 N.Y.S. 338, 8 App.Div. 
227 faff 57 N.E. 102, 162 N.Y. 569}; 
Pierson & Co. v. Mitsui & Co., 181 
N.Y.S. 278, 111 Mise. 388; Howe v. 
Schweinberg, 23 N.Y.S. 607, 4 Misc. 
73; St. Paul Cattle Loan Co. v. Hous- 
man, 224 N.W. 189, 54 S.D. 630; Share 
v. Coats, 144 N.W. 126, 32 S.D. 604; 
Tarpley v. Epperson, (Tex.Civ.App.) 
50 S.W.(2d) 919; Edelbrock v. Farm- 
er, (Tex.Civ.App.) 43° S!W.(2d) 456; 
Golden vy. First State Bank of Bomar- 
ton, (Tex.Civ.App.) 38 S.W.(2d) 628; 
Still v. Stevens, (Tex.Civ.App.) 13 S. 
W.(2d) 956; Dallas Hotel Co. v. New- 
berg, (T’ex.Civ.App.) 246 S.W. 754; 
M. H. Thomas & Co. v. Hawthorne, 
(Tex.Civ.App.) 245 S.W. 966), (4) as, 
for instance, where the adverse party 
is present in court, at the time of the 
testimony, with full knowledge there- 
of, and nevertheless in no wise en- 
deavors to dispute it (Brown v. Mec- 
Kinney, (Tex.Civ.App.) 208 S.W. 565). 
(5) In other jurisdictions the rule 
has been accepted to the limited ex- 
tent that, if the testimony of such a 
one, although uncontroverted, is con- 
fusing, inconsistent, or contradictory, 
the court should not direct in behalf 
of the party resting his case upon it. 
Bean v. Missoula Lumber Co., 104 P. 
869, 40 Mont. 31; Whalen v. Harrison, 
67 P. 934, 26 Mont. 316; General Acc., 
Fire & Life Assur. Corporation v. 
Thompson, 223 P. 666, 101 Okl. 138; 
Moore v. Iowa City First Nat. Bank, 
121 P. 626, 30 OKI. 623. 


61. Fielder v. Davison, 77 S.E. 618, 
139 Ga, 509. 

62. Positype Corporation of Amer- 
ica v. Flowers, 36 F.(2d) 617> [cert 
den 50 S.Ct. 461, 281 U.S. 762, 74 L. 
Ed. 1170]; Olsen v. Zappone, 273 4 
635, 838 Mont. 573; Bornstein v. Kauff- 
man, 23 N.Y.S. 852, 4 Mise. 83; 
Schwartz Vv. Hendrickson, 128 N.W. 
De 20) INIDon 68.9); Stanford v. McGill, 
72 NW. 938; 6) INSDALSSiGi 38 TesRAe 

63. Anderson v. Messenger, 158 F. 
250, 85 C.C.A. 468. 

64-65. Barkemeyer Grain, etc., Co. 
v. Hannant, 213 P. 208, 66 Mont. 120; 
Morgantown Second Nat. Bank wv. 
Weston, 64 N.E. 949, 172 N.Y. 250. 
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motions are made at any time when such direction 
would be improper without that circumstance ;°® 
and the same doctrine has been applied, in jurisdic- 
tions following the rule of waiver, where other cir- 
cumstanees sufficient to avoid the waiver appear in 


the case.®7 


66. Ariz.—Peters v. Thor, 12 P. 
(2d) 781; Fidelity-Phenix Fire Ins. 
Co. v. Garrison, 6 P.(2d) 47. 

Iowa.—Mechaniecs’ Sav. Bank v. 
Polk County, 193 N.W. 401, 195 Iowa 
1142. 

Kan.—Sentney v. Central Cattle 
Loan Co., 240 P. 856, 119 Kan. 545. 

N.J.—Hoboken Second Nat. Bank 
v. Smith, 103 A. 862, 91 N.J.Law 531, 
{ A..R. 470; Hayes, v.. Kluge, 92) A’ 
358, 86 N.J.Law 657. 

Okl1.—Mid-Continent L. Ins. Co. Vv. 
Tackett, 299 P. 862,.149 Okl. 147; Ho- 
gan v. Milburn, 146 P. 5,44 Okl. 641; 
Saylor v. Wooden, 118 P. 372, 30 Okl. 
6, 86 L.R.A.N.S. 1018. 

R.I.—Saunders v. Kenyon, 159 A. 
824, 52.R.1. 221. ; 

67. White-v. Bingham, 25 F.(2d) 
837; Philadelphia F. Assoc. v. Mech- 
lowitz, 266 F. 322. 

68. Gravette v. Turner, 81 So. 476, 
[7 la. 311; Hicks v. New River & 
Pocahontas Consol. Coal Co., 120 S.E. 
898, 95 W.Va. 17. And see cases 
passim infra this section. 

{a] Direction on retrial of case 
remanded on evidentiary grounds.— 
(1) The fact that the appellate court 
has on'a prior trial of the case di- 
rected a new trial does not justify 
the direction of a verdict against the 
appellee in such prior trial, at least 
where such new trial was not grant- 
ed on the lack of supporting evi- 
dence but because the prior verdict 
was against the weight of the evi- 
dence (Dickinson v. Erie R. Co., 90 
A. 305, 85 N.J.Law 586), (2) or where, 
in the retrial of the case, the facts 
developed in support of appellee’s po- 
sition are stronger than those sup- 
porting the verdict at the first trial 
(Friedman v. North Hudson County 
R. Co., 47 AU 631, 65 N.J.Law 298). 


69. See cases passim supra this 
section; and infra this note. 
[a] Refusal of defendant’s mo- 


tion.— (1) Where the evidence or in- 
ference of fact favorable to plaintiff 
will support a verdict for him (Tole- 
aos LG) IR Cotive Howe, 191. 176; 
112 C.C.A. 262; Merchants’ Nat. Bank 
v. State Nat. Bank, 17 F.Cas.No. 9,- 
449, 3 Cliff. 205 [rev on other grounds 
10 Wall. 604, 19 L.Ed. 1008]; Mem- 
phis, ete., Packet Co. v. Abell, (Ky.) 
30 S.W. 658; Barry v. Borden Farm 
Products Co., 125 A. 37, 100 N.J.Law 
106; Cochran v. Craig, 106 S.E. 633, 88 
W.Va. 281; Potts v. Union Traction 
Co, 83 5.E. 918) 75 W.Va. 212),1@2) or 
establishes a right of recovery in his 
favor (Southwest Cotton Co. v. Pope, 
218 Pe 152, (2b) “Ariz 8645) ‘eines vy. 
Gale, 213) P.-:3:95,,°25' Ariz.%65).! i€3') 
where recovery may be had on any 
competent theory, even for nominal 
damages (Vukmanovich vy. State As- 


sur. Co. of Liverpool, England, 264 
P. 933, 82 Mont. 52), (4) or where 
there is competent evidence offered 


which would reasonably tend to sup- 
port a verdict and judgment for 
plaintiff, defendant’s motion for a di- 
rected verdict should be overruled 
(Severinghaus Printing Co. v. Thomp- 
SOs 2s elie ADD ae De hlaviaro uve ie 
cobucci, 239 Ill.App. 588; Snedden v. 
Illinois Cent. R. Co., 234 Ill.App. 234; 
Chicago, R. I. & P. Ry. Co. v. Cheek, 
231 P2_1078, 105 Okl. 913 Pierce Oil 
Corp. v. Tipton, 229 P. 299, 100 Ok1 
243; Pierce Oil Corporation v. Puc- 
kett, 226 P. 364, 99 Okl. 228). (5) Ac- 
cordingly a denial of defendant’s mo- 
tion has been held to be proper where 
the facts and circumstances are suf- 
ficient to sustain (Atlantic Ice, etc., 
Corp.: v. Van, 276 EF. 646; Wester- 
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dale v. Northern Pac. R. Co., 273 

1051, 84 Mont. 1), (6) or the evidence 
reasonably tends to, or would, sup- 
port or warrant (Worthington v. 
Elmer, 207 F. 306, 125 C.C.A. 50; Rob- 
inson v. Van Hooser, 196 F. 620, 116 
C.C.A. 294; Pressed Steel Car Co. v. 
Weisser, 180 F. 663, 103 C.C.A. 629; 
Mt. Adams, ete., Inclined R. Co. v. 
Lowery, ‘74 BY 463, ):20'Ci€.A.1"5 9165 
Capital Traction Co. v. Lyon, 57 App. 
D.C. 396, 24 F.(2d) 262; Malcolm v. 
DODDS) 56. MSH NO 2 eel aily Grams Sue 
Southern Ry. Co. v. Reynolds, 55 S.B. 
1039, 126 Ga. 657; Wilcox v. Interna- 
tional Harvester Co. of America, 116 
NE. 151, 278 Il. 465 [aff 198 TilApp. 
33]; Gibson v. Fidelity, etc., Co., 83 
NERS 39, 2320 LI so Ohicaso.” ober 
R. Co. v. Bennett, 73 N.E. 343, 214 Ill. 
26; Henry v. Stewart, 57 N.E. 190, 
185 Ill. 448 [aff 85 Il).App. 170]; Pitts- 
burehe C2 C:. &Sts Li Ryo. eve. Cozall: 
79 N.B. 534, 39 Ind.App. 682; Car- 
penter v. Fisher, 55 N.B. 479, 175 
Mass. 9; Smith v. Lyle Rock Co., 111 
S.W. 831, 132 Mo.App. 297; Evans v. 
Burleson, 260 P. 7438, 127 Okl. 290; 
Stapleton Motor Sales Co. v. Oates, 
250 Es 518, LOSUOK.) 173; Gull States 
Telephone Co. v. Evetts, 188 S.W. 
289), a verdict for plaintiff; (7) 
where there jis sufficient competent 
evidence, if believed by the jury, to 
warrant a recovery (Gunning v. 
Cooley, 50 S.Ct. 231,.281 U.S. 90, 74 L. 
Mdi720) (Patt 58 App D:.C.2304,-30 2. 
(2a) 467]; Southern R. Co. v. Harde- 
man, 60 S.E. 539, 130 Ga.App. 522; 
Pullman Palace Car Co. v. Laack, 32 
N.E. 285, 143 Dll. 242, 18 L.R.A. 215; 
Swalm v., Joliet, 219 IlLApp. 123; 
Kentucky Utilities Co. v. White Star 
Coal Co., 52 S.W.(2d) 705, 244 Ky. 


‘759; Clough & Molloy v. Shilling, 131 


A. 3438, 149 Md. 189; Cahill v. Phelps, 
84 N.E. 496, 198 Mass. 332; Gardiner 
v. Eclipse Grocery. Co., 234 P. 490, 72 
Mont. 540; Long v. Davis, 217 P. 667, 
68 Mont. 85; White v. Blanchard, 30 
A. 204, 164 Pa. 345) (8) or: to sustain 
or support findings or verdict or 
judgment for plaintiff (Riverside Fi- 
bre; eter, Co. ve O. (Co Akeckleys ‘Cox 
32 F.(2d) 23; Quebedeaux v. Ham- 
mons, 22 F.(2d) 530; Bethlehem Ship- 
building Corporation v. West & Dodge 
Co., 10.8. (2d) 289; Standard L., ete, 
Ins; CovnviwSale,, Lai Bs (6645 bi CicuAc 
418, 61 L.R.A. 337; Birmingham R., 
ete., Co. v. Seisson, 65 So: 332, 186 
Ala. 70; Cassels’ Mills v. Strater 
Bros. Grain Co., 51 So. 969, 166 Ala. 
274; Brown v. Halliday, 254 S.w. 
1067, 160 Ark. 560; Morgan v. Kan- 
key, 202 S.W. 844, 1383 Ark. 599; Tru- 
man Cooperage Co. v. Crye, 209 S.W. 
278,137 Ark. 293; Denver City Tram- 
way Co. Vv. Wright, 107 Pe 1074,.47 
Colo. 366; Bradbury v. South. Nor- 
walk, 68 A. 321, 80 Conn. 298; Logan 
Coal,-etes Go. v. Hasty, 67580.) 72) 68 
Fla. 539; Skinner Mfg. Co. v. Dou- 
ville, 54 So. 810, 61 Fla. 429; Makekau 
v. Kane, 20 Hawaii 203; Venice v. 
Griffin, 109 I1l.App. 410; Toledo, ete., 
R. Co. v. Patterson, 94 Ill.App. 670; 
Berkowsky v. Viall, 66 Ill.App. 349; 
St. Louis, etce., R. Co. v. Toomey, 49 
P. 819, 6 Kan.App. 410; £4Nittler- 
Rhump v. Jones, 199 N.W. 542, 112 
Neb. 283; Rickett v. Southern R. Co., 
31 S.B. 497, 128 N.C. 255; Newell v. 
Musgrove, 264 BP. 156, 129 Ok, 20%: 
Commercial Casualty Ins. Co. v. 
Breckenridge, 262 P. 208, 128 Okl. 
215; Spring v. Major, 259 P. 125, 126 
Okl. 150; Midland Valley R. Co. v. 
Neeley, 246 P. 859, 114 Okl. 277; Okla- 
homa Stockyards Nat. Bank vy. Pierce, 
243 BP. 144, 114 Okl. 25; Bristow v. 
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[§ 446] (b) Where Other Verdict Would Be 
Warranted or Sustained. The legal sufficiency of 
the evidence to support a verdict for one party will 
make a directed verdict for the other party improp- 
The motion to direct may®® and, moreover, 


Leaird, 223 P. 638, 98 Okl. 55; Okla- 
homa Union R. Co. v. Hainey, 222 P. 
248, 96 Okl. 217;. Atchison, T. & SJB. 
Ry;; Coisyes syons;, 21,64 P989%54 95 Ok 
20; Marland Refining Co. v. Duffy, 
220 P. 846, 94 Okl. 16, 35 A.L.R. 52; 
Muskogee Elec. Traction Co. v. Jack- 
son, 212 P. 416, 88 Okl. 184; Mounds 
First Nat. Bank v. Cox, 200 P. 238, 83 
Okl. 1; Alva Roller Mills v. Sim- 
mons, 185 P. 76, 74 Okl. 314; Chicka- 
sha Inv. Co. v. Phillips, 161 P. 223, 58 
Okl. 760; City of Ardmore v. Fowler, 
153 °P) L107, 54 OkL.. 72%5 Dunean Cot= 
ton Oil Co. v. Cox, 139 P. 270, 41 Okl. 
633; Hamilt6n v. Brown, 120 P. 950, 
31 Okl. 213; Commonwealth Trust 
Co. v. DuBruille, 90 A. 70, 243 Pa. 2925 
Lowry v. Atlantic Coast Line R, Co., 
Tb  S:HO2'7 38,092 “SiC 3341); Connors 
Crain, (Tex.Civ.App.) 289 S.W. 712; 
Murray Gin Co. v. Putman, (Tex.Civ. 
App.) 170 S.W. 806; Missouri, ete., R. 
Co. ‘Vv. “Yale; 65° S-Wilb 27 “Pex, Cave 
App. 10; Pierce v. Spokane, 110 P. 
537, 59 Wash. 615; City of Marineité 
v. Goodrich Transit Co., 140 N.W. 
1094, 153 Wis. 92, Ann.Cas.1917B 935. 
See Willetts v. Scudder, 144 P. 87, 72 
Or. 535 [holding that, if there is any 
evidence to support a verdict for 
plaintiff, refusal to direct for defend- 
ant is proper]) (9) in some amount 
(Gardiner v. Eclipse Grocery Co., 234 
P. 490, 72 Mont. 540; Long v. Davis, 
217 P. 667, 68 Mont. 85) (10) or in 
respect of any part of his claim 
(Hamilton y. Brown, 120 P. 950, 31 
Okl. 213), (11) although less than the 
full amount sought by the com- 
plaint, declaration, or petition (Make- 
kau v. Kane, 20 Hawaii 203), (12) or 
on which to base a verdict for plain- 
tift “(Louisville Ves Ne Ras Cou ie 
Norton, 78 So. 982,75 Pla. 597: ‘Gols 
lins v. United Brokers’ Co., 194 P. 458, 
99 Or. 556) (13) or from which the, 
jury could legally and proverly find 
for plaintiff (Birmingham Ry., Light 
& Power Co.\v. Reno, 65 So. 787, 187 
Ala. 516; King v. Emerson, 288 P. 
1099, 294 BP. 768, 110 Cal.App. 414; 
Louisville, etc., R. Co. v. English, 82 
So. 819, 78 Fla. 211; Seaboard Air 
Line Ry. v. Moseley, 58 So. 718, 60 
Fla. 186; Jacksonville Electric Co. v. 
Sloan, 42 So. 516, 52 Fla. 257; Sylva 
v. Wailuku Sugar Co., 19 Hawaii 6023; 
Berry v. Atlantic Shore Ry., 84 A. 
740, 109 Me. 330; Zannelle vy. Pettine, 
155 A. 236, 51 R.I. 359; Houston & 
TC. Re Co, Ve Bryan, 125) Suwees2ape 
Tex.Civ.App. 98; Kaley v. Van Os- 
trand, 114 N.W. 817, 134 Wis. 448); 
(14) -where it cannot be said that 
there is not testimony to support a 
verdict for plaintiff (Norfolk South- 
ern Bus Corporation v. Lask, 43 F, 
(2a) 45; Hatch v. Royal League, '238 
Ill.App. 598; Malone v. Monongahela 
Valley Traction Co., 141 S.B. 440, 105 
W.Va. 60); (15) where plaintiff, on 
any reasonable view of the evidence, 
is entitled to recover (Marathon 
Lumber Co. v. Dennis, 296 EF. 471; 
Pheenix Assur. Co. v. Lucker, 77 F. 
243, 20. ©.C. A. 1895 “Calumet: <etes 
Mining Co., 187 P: 568, 21 Ariz. 206: 
Tomlinson v. Clement Bros., 154 A. 
355, 180 Me. 189; Mullinax v. West- 
ern Union Telegraph Co., 72 S.H. 588, 


156 N.C. 541; Filbert v. Behney, 45 
Pa.Super. 24; Robinson y. Standard 
Stores,/-CB. DT.) 160./Al 4971: Serra we 
United: iilees Rys.Co,, -CRiL)y Ebb sae 


668), (16) at least for a part of his 
claim (Filbert v. Behney, 45 Pa.Su- 
per. 24) (17) or for nominal damages 
(Western Union Telegraph Co. v. 
Fuel, 51) So. 571, 265 Ala. 390 Vorer 
v. Mossler, 1 N.W. 650, 51 Iowa 360; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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should,’® be denied, where, accepting as true the evi- 
dence or testimony favorable to the adverse party, 


Kopplin v. Quade, 130 N.W. 511, 145 
Wis. 454); (18) or unless the evi- 
dence would not support a verdict 
for plaintiff (District of Columbia v. 
Boswell, 6 App.D.C. 402; Atlantic 
‘Coast Line R. Co. v. Watkins, 121 So. 
Dope nla. 1350): 

[b] Refusal of plaintiff’s motion 
is proper: (1) If the evidence is suf- 
ficient to sustain a verdict for defend- 
ant, if the case were submitted to 
the jury and they so found. Smith 
v. Elder, 245 P. 274, 30 Ariz. 144; Hast- 
man Nat. Bank v. Hertzler, 229 P. 249, 
100 Okl. 182; Great Southern L. Ins. 
Con wy Ope 2195. 926 98) OKEST29% 
Carter v. South Texas Lumber Yard, 
(Tex.Civ.App.) 160 S.W. 626; Chad- 
wick v. Beneficial L. Ins. Co., 181 P. 
448, 54 Utah 448; Lewis v. Prien, 73 
N.W. 654, 98 Wis. 87. (2) If there is 
any proper theory under which a ver- 
dict for defendant might be sus- 
tained. Rickel v. Atwood Equity Co- 
op. Exch., 215 P. 1015, 113 Kan. 592. 
(3) If there is competent evidence 
on which the jury might find for de- 
fendant. Rickel v. Atwood Equity 
Co-op. Exch., supra; Burns v. Nolette, 
144 A.*848, 83 N.H.- 489, 67. AUL.R. 
1071. : 

70. See cases passim supra this 
section; and infra this note. 

[a] Direction for defendant.—(1) 
To justify a direction for defendant 
it must appear that no sufficient evi- 
dence has been submitted on which 
the jury could legally find for plain- 
tift (Atlantic Coast, Line RR. .Co. -v. 
Watkins, 121 So. 95, 97 Fla. 350), (2) 
and that hence any other holding 
would be so lacking in evidentiary 
support that an appellate court would 
be bound to reverse it on appeal 
(Hunt v. Los Angeles Ry. Corpora- 
tion,, 294 P. 745, 110 “Cal. App. —456) 
(3) or would be set aside aS unsup- 
ported by the evidence or against the 
weight of it (Elizabeth v. New Jer- 
sey Cent. R. Co., 81 A. 344, 82 N.J. 
Law 94; Getty v. Roger Williams 
Silver Co., 116 N.E. 381, 221 N.Y. 34). 
(4) Such a direction can be given 
only when, disregarding conflicting 
evidence and giving plaintiff’s evi- 
dence all the value to which it is le- 
gally entitled (In re Lances’ Hstate, 
(Cal.) 14 P.(2d) 768; Topley v. Zee- 
man, (Cal.) 13 P.(2d) 666 [Supersed- 
ine —<GApp.)’ 5 P. (2d) 455,76 =P. (2a) 
561]; Hunt v. United Bank, etc., Co., 
21 PMs) 24 OaCal?, 10835) Mairo pv. 
Yellow Cab Co., 281 P. 66,208 Cal. 
350; Perera v. Panama-Pacific Inter- 
national Exposition Co., 175 P. 454, 
179 Cal. 63; In re Caspar’s Hstate, 155 
P. 631, 172 Cal. 147; Newson v. Haw- 
ley, 270 P. 364, 205 Cal. 188; Boynton 
v. Richfield Oil Co., 4 P.(2d) 614, 117 
Cal.App. 699), (5) the evidence with 
all reasonable inferences therefrom 
is insufficient to justify or Support a 
verdict for plaintiff (Marathon Lum- 
ber Co. v. Dennis, 296 F. 471; Mc- 
Carthy v. New York, N. H. & H. R. 
Co., 240 F. 602, 153 C.C.A. 406; Seott 
v. Wisconsin & Arkansas Lumber Co., 
229 S.W. 720, 148 Ark. 66; St. Louis 
Southwestern Ry. Co. v. Britton, 154 
SoVWViewelon Lo? Ark..158; Inve ances? 
mMstaté, (Cal.).14+P. (2d), 768; Topley 
v. Zeeman, (Cal.) 13 P.(2d) 666 [su- 
perseding (App.) 5 P.(2d) 455, 6 P. 
(2d) 561]; Hunt y. United Bank & 
irushy.Co., 3.291 bs 184, 210) Cal.- 108; 
Mairo v. Yellow Cab Co., 281 P. 66, 
208 Cal. 350; Newson v. Hawley, 270 
P. 364, 205 Cal. 188; Perera v. Pana- 
ma-Pacific International Pxposition, 
75s), 454, 179) (Cal...638) In. re Cas- 
par’s Estate, 155 P. 631, 172 Cal. 147; 
Boynton v. Richfield Oil Co., 4 P.(2d) 
614, 117 Cal.App. 699; Taylor v. Volfi, 
260 P. 927, 86 Cal.App. 244; Shannon 
v. Nightingale, 151 N.E. 573, 321 I11. 
168; Chicago, ete., R. Co. v. Steck- 
man, 79 N.E. 602, 224 Ill. 500; Siddall 
v. Jansen, 48 N.E. 191, 168 Ill. 48 [rev 
67 Ill.App. 102]; Wenona Coal Co. v. 
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Holmquist, 388 N.E. 946, 152 Ill. 581 
{aff 51 Ill.App. 507]; Gartside Coal 
Conve Dunk Sib IN 467,004 7a Le 2 0}; 
Pullman Palace Car Co. v. Laack, 32 
NiE. 285, 148 Til 242) 18 TRA. 2155 
Godfrey v. Streator R. Co., 56 Ill-App. 
378; Davis v. Mercer Lumber Co., 73 
N.E. 899, 164 Ind. 413; Lakin v. Dun- 
can, (Ind.App.) 180 N.E. 676; Green 
v. Eden, 56 N.H. 240, 24 Ind.App. 583; 
Des Brisay v. Foss, 162 N.E. 4, 264 
Mass. 102; Durocher v. Myers, 274 
P. 1062, 84 Mont. 225; City of Bliza- 
beth v. Central R. Co. of New Jersey, 
81 A. 344, 82 N.J.Law 94; Newell v. 
Musgrove, 264 P. 156, 129 Okl. 207; 
Anderson v. Whitener, 261 P. 156, 
127 Okl. 284; Maryland Casualty Co. 
v; Ballard, 259 P. 528, 126 Okl. 270; 

klahoma Union Ry. Co. v. Hainey, 
2aA7 243,96" Okie, Jit. Kramer ve 
Nichols-Chandler Home Building & 
Brokerage Co., 220 P.338, 93 Okl. 227; 
Central ‘Coal, ete.,, Co: -v. Jones, 212 
P. 606, 88 Okl. 219; Muskogee Elec- 
tric Traction ‘Co; v. Jackson, 212, P: 
416, 88 Okl. 184; Kinney v. Grooms, 
163-P2 351, 63. OKI 164; St. hous & 
S. FE. Ry. Co. v. Clampitt, 154 P. 40, 55 


Okl. 686; Abbott v. Dingus, 145 P. 
365, 44 Okl. 567) (6) and such a 
verdict, if rendered, might properly 


be set aside (Currie v. Consolidated 
R.-Co., 71 A. 356, 81 Conn. 383; Gart- 
side Coal Co. v. Turk, 35 N.E. 467, 147 


Ill. 120; Lehigh v. World’s Columbian 
Exposition, 67 Ill.App. 27); (7) or 
when plaintiff's testimony, if be- 


lieved, is insufficient to sustain his 
claim (Shaffer v. Pennsylvania Co., 
109 A. 284, 265 Pa. 542). (8) Verdict 
cannot properly be directed for de- 
fendant unless it is clear that no evi- 
dence whatever is adduced that could 
in law support a verdict for plaintiff 
(Neininger v. Cowan, 101 F. 787, 43 
C.C.A. 20; Williams v. Sherry, 114 So. 
849, 94 Fla. 998; Paul v. Commercial 
Bank of Ocala, 68 So. 68, 69 Fla. 62; 
Southern Express Co. v. Williamson. 
63 So. 433, 66 Fla. 286. L.R.A.1916C 
1208; King. v. Cooney-Eckstein Co., 
63 So. 659, 66 Fla. 246, Ann.Cas.1916C 
163; -Geo. E. Wood iumber Co. Vv. 
Gipson, 58 So. 364, 63 Fla. 316, 323; 
Johnson y. Louisville, ete., R. Co., 52 
So. 195, 59 Fla. 305; Bass v. Ramos, 
50 So. 945, 58 Fla. 141, 138 Am.S.R. 
105; Starks v. Sawyer, 47 So. 513, 56 
Fla. 596; German-American. Lumber 
Co.. vs Brock; 46 So. 740,55 Mla. 577: 
Florida Cent. R. Co. v. Williams. 20 
So. 558, 37 Fla. 406; Walker v. Tex- 
Bis, (\CUC, ane COM ele POA aaa Oy aba Chex, 


Civ.A»p. 391; Mahaffey v. J. L. Rum- 
barger Lumber Co., 56 S.F. 893, 61 
Wave. Sve 8) DOR ACN. S.. 26305! (9) 


unless aS a matter of law recovery 
cannot be had, on any view which can 
be drawn from the facts which the 
evidence tends to establish (Gardner 
v. Michigan Cent. R. Co., 14 S.Ct. 140, 
POO UE Sees eOneot, Ganka, dad Ores ul Dhemas: 
CLOT UConn COM LOO Ot 905.0 45 
US. 598, 86, L.td. 829° > Louisville, 
Che.) RiuaCO. ve Woodson, 10° S:Ctr 629. 
134 U.S. 614, 33 L.Ed. 1032; Washing- 
ton Asphalt Block, ete., Co. v. Mackey, 
15, App.D.C. 410; Toledo, etc., R. Co. 
Va tlowe, 19 by 977.6, tlie ©.CvAy 262% 
Wager v. East Coast Hospital Assoc., 
(Fla.) 141 So. 743; Gravette v. Turn- 
er, 81 So. 476, 77 Fla. 311; Anderson 
v. Southern Cotton Oil Co., 74 So. 975, 


73 Fla. 432, L.R.A.1917E 715; Gunn vy. 
Jacksonville, 64 So. 435, 67 Fla. 40; 
McAlinden v. St. Maries Hospital 


Ass'n, 156 P. 115,729 Idaho 657; Bal- 
timore, etc., R. Co. v. Belinski, 67 A. 
249, 106 Md. 452; Maki v. Murray 
Hospital, (Mont.) 7 P.(2d) 228; Black 
v. Martin, 292 P. 577, 88 Mont. 256; 
Staff v. Montana Petroleum Co., 291 
P. 1042, 88 Mont. 145; Childers v. 
Deschamps, 290 P. 261, 87 Mont. 505; 
Robinson v. F. W. Woolworth Co., 261 
P. 253, 80 Mont. 481; Conrad Mercan- 
tilesCoj ve Soller. 241% 67, 75 Mont. 
36; Gardiner yv. Eclipse Grocery Co., 
234 P. 490, 72 Mont. 540; Johnson v. 
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together with all reasonable inferences therefrom, 
it is sufficient to warrant or support a verdict in 


RECO.) p28 Ose 2 earels 
Mont. 390; Long v. Davis, 217 P. 667,. 
68 Mont. 85; Grant v. Nihill, 210 P. 
914, 64 Mont. 420; Koerner v. North- 
ern —Paen Ry. 1/Co,,.) 1 8 6 bas oo coo 
Mont. 511; Meyers v. Birch, 36 A. 
95575908 IN tua. (2382 Kinney  v. 
Grooms, 163 P. 531, 63 Okl. 164; Ab- 
bott v. Dingus, 145 P. 365, 44 Okl. 567; 
Clark v. Neshannock Stone Co., 41 
Pa.Super. 34; Jensen v. T. H. Wil- 
liams Co., 131 P. 204, 205, 72 Wash. 
606 [quot Cyc]), (10) including, the 
legitimate inferences therefrom (Con-, 
rad Mercantile Co. v. Siler, 241 P. 617, 
75 Mont. 36; Grant v. Nihill, 210 P. 
914, 64 Mont. 420), (11) for at least 
nominal damages (Weiner v. D. A. 
Schulte, Inc., 176 N.E. 114, 275 Mass. 
379; Gardiner v. Eclipse Grocery Co..,. 
234 P. 970, 72 Mont. 540; Long v. Da- 
vis, 217 P. 667, 68 Mont. 85; Clark v. 
Neshannock Stone Co., 41 Pa.Super. 
34); (12) unless there is a legal bar 
to plaintiff's right of recovery (Night- 
engale v. Public Service Co-ordinated 
Transport, 149 A. 526, 8 N.J.Misc. 
238), (13) where it cannot be just- 
ly said that a finding for plaintiff on 
the evidence would be _ unlawful 
(Gunn v. Jacksonville, 64 So. 435, 67 
Fla. 40; King v. Cooney-Eckstein Co., 
63 So. 659, 66 Fla. 246, Ann.Cas.1916C 
163), (14) or would have to be re- 
versed on appeal for want of sub- 
stantial evidence to support it (Top— 
ley v. Zeeman, (Cal.) 13 P.(2d) 666 
[rev (App.) 5 P.(2d) 455, 6 P.(2d) 
561]). (15) or that no evidence was: 
submitted on which the jury could 
lawfully find for him. (Sorvik v. U. 
S., 52 F.(2d) 406; Warthen v. Ham- 
mond, 5 App.D.C. 167; Hale v. Mason 
Hotel, ete., Co., 71 So. 540, 71 Fla. 469; 
Hober v. W. P. Nelson Co., 101.111. 
App. 336); (16) -where there is com- 
petent legal evidence which, if be- 
lieved, will reasonably warrant or 
support a verdict or recovery for 
plaintiff (Corsicana Nat. Bank v. 
Johnson, 40 S.Ct. 82, 251 U.S. 68, 64 
L.Ed. 141 [rev 218 F. 822, 134 C.C.A- 
510]; Maronde v. Texas, etc., R. Co., 
22 S.Ct. 340, 184 U.S. 178, 46 L.md- 
487; Lincoln v. Power, 14 S.Ct. 387, 
151 U.S. 486, 38 L.Ed. 224; Rouser v- 
Washington, ete., R. Co., 13 App.D.C. 
320; Mexis v. Cooper, 129-So. 575, 
100 Fla. 160; Pettigrew v. Lippitt, 
92 So. 575, 83 Fla. 534; Bayshore De- 
velopment Co. v. Bonfoey, 78 So. 507, 
75 Fla. 455, L.R.A.1918D 889; Sims v. 
First Nat. Bank, 134 S.E. 164, 162 Ga. 
527; Davis v. Albritton, 56 S.E. 514, 
127 Ga. 517, 8. L-R.A.N-S. 820, 119 Am- 


Chicago, etc., 


S.R. 352; Phillips v. Southern R. Co., 
30 SE 4185) 112 Gan 97s F tonechave 
Clemons, 1338 S.E. 744,) 35 Ga:Appse 


552; Evans v. Hight Accessory Place, 
114 S.E. 70, 29 Ga.App. 128; Hartman 
Stock Farm v. Henley, 68 S.E. 957, 8 
Ga.App. 255; Meager v. Linder Lum- 
ber Co., 57 S.E. 1004, 1 Ga.App. 426; 
Rawlings v. Vreeland, 127 N.H. 786, 
76 Ind.App. 209; Pittsburgh. Cc. Cc. & 
St. da. Ry. Coy ve Cozalltn7o Ne Bye ine 4e 
39 Ind.App. 682; Porter v. Nesmith, 
87 So. 5, 124 Miss. 517; Allen v. Cer- 
ny, 94 N.W. 151, 68 Neb. 211; Habig 
v. Layne, 57 N-W. 539, 38 Neb. 743; 
Hunke v. Hunke, 137 A. 419, 103 N.J. 
Law 645; Jones v. Bristow First 
State Bank, 136 P. 737, 39 Okl. 784; 
Zannelle v. Pattine, 155 A. 236, 51 R. 


I. 359; American Machinery Co. v- 
Haley, (Tex.Civ.App.) 165 S.W. 83> 
Hastham v. Hunter, 86 S.W. 323, 98 


Tex. 560 [rev (Civ.App.) 81 S.W. 336]; 
Nanee, Vv. rantz; 499) (See l2e Sem We 
Va. 671; Bank of Greenville v. S. T. 
Lowry & Co., 90 S.E. 390, 79 W.Va. 
10; F. A. Patrick & Co. v. Deschamp, 
129 N.W. 1096, 145 Wis. 224. See Lei- 
berich v. East St. Louis, ete., R. Co., 
199 TIll.App. 1) (17) or on which the 
jury could reasonably or legally find 


for him (Wolfe v. Miami, 134 So- 
eo) LOs= Mla 4 hate W837 Sows.soue 
TOSS elas sisal pO tae Sve Say 


yer, 47 So. 518, 56 Fla. 396; Devine v. 
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his favor and does not demand a finding for movant | nor require that a contrary verdict, if found, be set 


Delano, 111 N.E. 742, 272 Ill. 166, Ann. 
Cas.1918A 689; Knotts v. Lake Shore 
Soe SaphyaseCo. we 1272.8 LI App ebb 0 
Ward v. Chicago, 15 Ill.App. 98; 
Inwer v. Shorthill, 176 P. 107, 647, 
103 Kan. 534, 904; St. Louis, etc., R. 
Co. v. Toomey, 49 P. 819, 6 Kan.App. 
410; Gwinnup v. Walton Trust Co., 
472 P. 936, 69 Okl. 319; Callison v. 
Charleston, ete, R. Co., 90 S.E. 260, 
T06 S.C. 123; Consolidated Land, etc., 
- Co. v. Hawley, 63 N.W. 904, 7 S.D. 229; 
Proffitt v. Missouri, etc., R. Co., 68 
S.W,. 979, 95 Tex. 593; Papanikolas v. 
Sampson, 274 P. 856, 73 Utah 404); 
(18) where, on any reasonable view 
of the testimony, plaintiff can recover 
(Jones v. Ballard, 98 So. 40, 19 Ala. 
App. 460; Reynolds Vv. Nevin, 57_S.E. 
918, 1 Ga.App. 269; Saunders v. Ken- 
yon, (R.I.) 159 A. 824; Quinn v. Sted- 
man, 146 A. 618, 50 R.I. 158, 65 A.L.R. 
3753) Riley v. Tsagarakis, 145 A. 12, 
50) Rul. 62; Bourre \v. Texas. Co., 142 
A. 621, 49 R.I. 364; Peycke v. United 
Mlectric Rys. Co., 142 A. 232, 49° R.L. 
257; Cannon vy. Staples, 127 A. 145, 
146, 46 R.I. 300 [cit Cyc]; Strongoli v. 
Rhode Island Co.’s Receivers, 113 A. 


655 (R.I.); Cranston Print Works 
v. American Tel., etc., Co., 110 A. 419, 
43 R.I. 88; Gilbane v. Lent, 104 A. 


77, 41 R.I. 462; Reddington v. Getch- 
ell, 101 A. 128, 40 R.I. 463 [rearg den 
102 A. 88]; Baynes v. Billings, 73 A. 
©25, 730) B.D. 553), (19), or where, on 
any theory of the case made under 
the pleadings, he would be entitled 
to a verdict (Kroeger v. Twin Buttes 
R. Co., 127 -P..735, 14 Ariz. 269, Ann. 
Cas.1914A 1289 [aff 114 BP. 5538, 13 
Ariz. 348, Ann.Cas.1913E 1229]; At- 
lantic Paint Co. v. MHalpin-Boyle 
Const. .Co.,."“(Mo.App.)) 23 .S.W.(2d) 
1098; Tapley v. Herman, 95 Mo.App. 
537, 69 S.W. 482; Dunn v. Stump & 
Copenhaver, 148 S.E. 382, 107 W.Va. 
406); (20) where on a reasonable 
view of the evidence the jury might 
properly find for or decide in favor of 
plaintiff (Sprencel v. U. S., 47 F.(2d) 
501; Herringer v. Underwood Type- 
writer Co,; 131A 322, 103) Conn. 675 - 
Turgeon v. Connecticut Co., 82 A. 635, 
636, 85 Conn. 706; Pigeon v. Lane, 
67 A. 886, 80 Conn. CO Le Ann.Cas. 
371; Udwin v. Spirkel, 136 I1]1.App. 
155; Sticelber v. Haddock, 215 P. 603, 
91 Okl. 37; Huber v. Miller, 68 P. 400, 
41 Or. 103; Fratus v. United Elec. 
Rys., (R.1.), 144 A. 7695. Peycke ‘v. 
United Elec. Rys. Co., 142 A. 232, 49 
R.I. 257; Blount v. Tow Fong, 138 A. 
52, 48 R.I. 453; Rooney v. United 
Electric Rys. Co., 134 A. 7, 47 R.I. 478; 
A. W. Sewell Co. v. Commercial Cas- 
waityi Ins; ‘Co:;) (Utah), 15" Pv@d) 327; 
White v. L. Hoster Brewing Co., 41 
Sel oOr. Diu Wis Viele esa 09) Cea!) or 
against defendant (Brown y. Kansas 
Natural Gas Co., 299 F. 463; Riley v. 
Tsagarakis, 145 A. 12, 50 R.J. 62) (22) 
under the pleadings (A. W. Sewell Co. 
v. Commercial Casualty Ins. Co., 
(Utah) 15 P.(2d) 327), (238) or find 
that the material averments of the 
complaint, declaration, or _ petition 
have been proved (Provenzano v. Illi- 
nois Cent. R. Co., 263 IllApp. 530; 
Williams v. Southern Ry. Co., 258 nl. 
App. 34; Rost v. Parker Washington 
o., 176 Ill.App. 245; Scott v. Stuart, 
M15 TlLApp. 635.°) See Hartley) —v: 
Blauvelt, 208 Ill.App. 550); . (24) 
where on the evidence a verdict for 
plaintiff could lawfully have been 
rendered (Bass v. Ramos, 50 So. 905, 
58 Fla. 161, 138 Am.S.R. 105; Collins 
v. United Brokers’ Co., 194 P. 458, 99 
Or. 556; Barrett v. Andrew, 94 S.B. 
144, 81 W.Va. 283) (25) or where 
such a verdict would be justified, if 
plaintiff's witnesses were believed 
(McFarland v. Edmunds Mfg. Co., 97 
Ill.App. 629; Hood v. Baltimore & O. 
Ry. Co., 259 S.W. 471, 302 Mo. 609; 


Baumann Vv. Hamburg-American 
Packet Co., 51 A. 461, 67 N.J.Law 
250); (26) where the evidence, with 


the reasonable inferences therefrom, 
reasonably tends, or is or appears to 
be reasonably sufficient, to sustain a 
jury verdict for plaintiff (Hines v. 
Gale, 213 P. 395, 25 Ariz. 65; Arizona 
Binghampton Copper Co. v. Dickson, 
195 BP. 538, 22 Ariz. 163, 44 ALEL.R. 881; 
Brown v. Halliday, 254 S.W. 1067, 160 
Ark. 560; Hunt v. Los Angeles R. 
Corp., 294 P. 745,,110 Cal.App, 456; 
Prochnow v. Victor M. Cox Loan & 
Investment Co., 179 P. 809, 65 Colo. 
580; Packer v. Sheppard, 127 Ill.App. 
598; White-Kingsland Mfg. Co. v. 
Herdrich, “98; TlMApp. “607; | Pratt) wv. 
Stone, 10 Ill.App. 633; Waznitski v. 
George B. Limbort & Co., 118 N.E. 
317, 66 Ind.App. 382; Trent v. Nor- 
folk & W. Ry. Co., 180 S.W. 792, 167 
Ky. 319; Marx v. Hess, 39 S.W. 249, 
19 Ky.L. 42; Acker, ete., Co. v. Mc- 
Gaw, 68 A. 17, 106 Md. 536; Sunder- 
land v. Cowan, 67 A. 141, 106 Md. 456; 
Osborn v. Will, 286 N.W. 197, 183 
Minn. 205; Stauff v. Biggenheimer, 
102 N.W. 694, 94 Minn. 309; Van Etten 
v. Edwards, 66 N.W. 1013, 48 Neb. 25; 
McKinney v. Hopwood, 65 N.W. 1055, 
46 Neb. 871; Nobles v. Davenport, 111 
S.E. 180, 183 N.C. 207, 26 A.L.R. 1086; 
First Nat. Bank v. Spiers, 265 P. 137, 
130 Okl. 60; Evans vy. Burleson, 260 
P. 743, 127 Okl. 290; Eagle Loan, etc., 
Co. v. Startes, 243 P. 725, 116 Okl. 151; 
State v. School Dist. No. 86, 214 P. 699, 
89 Okl. 142; Magill v. McDonald, 
(Tex.Civ.App.) 293 S.W. 349; Guedry 
v. Jordan, (Tex.Civ.App.) 268 S.W. 
191; Barr v. Knotts, 133 S.B. 114, 101 
W.Va. 440; Estep v. Price, 115 S.E. 
861, 93 W.Va. 81) (27) without indul- 
gence in mere speculation or conjec- 
ture (Sunderland v. Cowan, 67 A. 141, 
106 Md. 456); (28) where the testi- 
mony if believed is sufficient to sup- 
port a verdict for plaintiff (People of 
State of Colorado, for Use of Little, 
v. Hutchinson, 9 F.(2d) 275; Long 
v. Davis,.217 P. 667, 68 Mont. 85; In- 
ternational & G. N. Ry. Co. v. Wil- 
liams, (Tex.Civ.App.) 160 S.W. 639 
[aff (Commn.App.) 213 S.W. 594]), 
(29) or to entitle plaintiff to verdict 
(Robinson vy. St. Louis-San Francisco 
Ry. Co., 289 S.W. 465, 172 Ark. 494; 
Leopard v. Chesapeake, ete., Canal 
Cone L Gill) GQidsy 2222) (30). for at 
least nominal damages (Patton v. De 
Viney; 156 N.®. 33, 259 Mass. 100; 
Long v. Davis, 217 P. 667, 68 Mont. 
85); (81) where a verdict for de- 
fendant is not demanded (Buck v. 
Kitchens) LLRs Sy ole loon Gas eral: 
King v. Wrench, 87 S.E. 657, 144 Ga. 
505; Phillips v. ‘Southern R. Co., 37 
Sh..418, 112) Gan 197; Ax PB. Brantley 
Co. v. Lee, 32 S.H. 101, 106 Ga. 313; 
Garcia S. en C. v. Taggart Coal Co., 
108 S.E. 72, 27 Ga.App. 204; Buford 
v. Southern Cotton Oil Co., 93 S.E. 318, 
20 Ga.App. 581; Patrick y. Henderson, 
73 S.E. 559, 10 Ga.App. 283; Hart- 
mann Stock Farm y. Henley, 68 S.E. 
957, 8 Ga.App. 255); (82) where a 
verdict, if rendered for plaintiff, 
could not have been set aside (Trus- 
kett v. Bronaugh, 76 S.W. 294, 4 Ind. 
T. 731; Hstep v. Price, 115 S.H. 861, 93 
W.Va. 81); (33) or where plaintiff’s 
evidence, if taken as true and consid- 
ered alone, disregarding that for de- 
fendant, is sufficient to establish his 
legal right and is such that reason- 
able men, acting reasonably, could 
reasonably believe it and prudently 
act on it (Mobile, etc., R. Co. v. John- 
son;. GMiss.). > 2415 Sou b8ib)o. (34) 
Where defendant admitted that plain- 
tiff was entitled to a certain amount, 
the court erred in directing a verdict 
for defendant, plaintiff at least being 
entitled to recover the amount admit- 
ted to be due. Atlantic Terra Cotta 
Co. v. Masons’ Supply Co,, 180 F. 332, 
103 C.C.A. 462; Central of Georgia 
Ryn COsny. Radford, 130) (Ss 3635, 34 
Ga.App. 484. 

{b] Direction for plaintiff.—(1) It 
is only when the evidence in favor of 


1512, 36 L.Ed. 795; 


defendant together with the infer- 
ences reasonably deducible therefrom, 
is insufficient to support a finding for 
defendant that the court may direct 
in plaintiff's favor (McKinnon vy. 
Johnson, 48° So. 910, 57 Fla. 120; 
Bishop Bank v. Hawaii Soap Co., 28 
Hawaii 180; McCornick & Co., Bank- 
ers, v. -Tolmie (Bros., 243) PB. 355, 42 
Idaho 1; *De Witt County v. Spauld- 
ing, 111 Ill.App. 364; Dyer v. Cowden, 
154 S.W. 156, 168 Mo.App. 649; Phin- 
nie v. Atkinson, 177 P. 111, 72 Okl. 1; 
Boone v. City of Stephenville, (Tex. 
Civ.App.) 37 S.W.(2d) 842), (2) and 
such a direction has been held im- 
proper if there is any evidence in the 
whole case’ supporting a defense 
(Adams County vy. Meadows Valley 
Bank, 277 P. 575, 47 Idaho 646) (3) 
or which, taken with all its intend- 
ments, would sustain a verdict for 
defendant (Hwing v. U. S., 89 P. 593, 
11 Ariz. 1; Ware v. McCall, 35 S.E. 
774, 110 Ga. 574); (4) when there is 
any evidence from which the jury 
might find contrary to plaintiff’s con- 
tention (Forsythe v. Zebulon Cotton 
Oil Mill Coii83 SiH 53820,” 167, Nees 
129); (5) where, admitting the truth 
of the evidence favorable to defend- 
ant, with the inferences or conclu- 
sions reasonably deducible therefrom, 
the jury might reasonably find for 
defendant (Gulf, etc., R. Co. v. Prine, 
79 So. 62, 118 Miss. 90; American La 
France Fire Engine Co. v. Mixer, (R. 
Ty. 247 (A. 624), .(6)" or the evidence 
would warrant them in so doing 
(Sekinoff v. N. P. Severin Co., 
53 F.(2d) 733; Sloan v. Herndon, 213 
BY yUT9, 130; (C:CUALS 340 Hopkinst sya 
Goolsby, 27 S.E. 675, 102 Ga. 564; 
Bishop Bank v. Hawaii Soap Co., 28 
Hawaii 180; Patten vy. Field, 81 A. 77, 
108 Me. 299); (7) where there is 
competent or substantial evidence 
reasonably to sustain such a verdict 
(White v. Bingham, 25 F.(2d) 837; 
Citizens, etc., Nat. Bank v. Louisville, 
ete., R:. Co., 85 So. 916, 80 Fla. 319% 
Krenz v. Lee, 116 N.W. 832, 104 Minn. 
455; Richardson v. Empire Cream 
Separator Co., 115 A. 917, 80 N.H. 278; 
Beggs Oil & Gas Co. v. Bond, 1 P. 
(2d) 647, 150 Okl. 280; Harvey v. 
Thomas, 300 P. 772, 150 Okl1.- 106; 
Younkman v. Smith, 266 P. 441, 130 
Okl. 210; Henderson y. Baldwin, 223 
P. 848, 98 Okl. 19; Roberts vy. South- 
western Surety Ins. Co., 195 P. 1082, 
80 Okl. 280; Shields v. Smith, 151. P. 
207, 50 Okl. 548; Charles D. Kaier Co. 
v." O’Brien; 61> Aw 6079202) Pawlibss 
Wheeler v. Seamans, 102 N.W. 28, 123 
Wis:.\5735 ) Sabottat vaaiSeh Pala 
ete., Ins. Co., 12 N.W. 18, 381, 54 Wis. 
687) (8) or on which a verdict for 
defendant might be predicated (Walk- 
er v. Humphrey, 118 So. 917, 96 Fla. 
666); (9) where a verdict for plain- 
tiff is not demanded by the evidence 
and all reasonable inferences there- 
from (Ameriean- Ry. Express Co. v. 
Archer, 104 S.E. 92, 25 Ga.App. 647; 
Phillips v. Jacobs, 103 S.E. 686, 25 
Ga.App. 473; Stewart v. Attaway, 88 
S.E. 992, 18 Ga.App. 158; Grand Unit- 
ed Order of Wise Men of the Hast 
of America v. Chaney, 88 S.E, 910, 18 
Ga.App. 86; Ludden, etc., Music 
House v. Dairy, et¢e., Supply Co., 87 
S.E. 823, 17 Ga.App. 581; Billingsley 
v. Flynt, 87 S.E. 692, 17 Ga.App. 469; 
Marshall v. Woodbury Banking Co., 
68 S-E. 957, 8 Ga.App. 221; McLeod 
v. Southern Fertilizer & Chemical Cos 
66 S.E. 802, 7 Ga.App. 322); (10) or 
where it cannot be said that, if the 
jury had found for defendant, the 
verdict could properly have been set 
aside for want of evidence to support 
it or as being against the weight of 
the evidence (Dowling v. National 
Exchange Bank, 12 S.Ct. 928, 145 U.S. 
Tyler v. Kemp, 94 
S.E. 1003, 147 Ga. 502; Hartman v. 
Alden, 34 N.J.Law 518; Fakler v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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aside,‘ even though such testimony may be unrea- 
sonable, inconsistent, or contradictory, if it is not 
impossible,7? or alihough there is other evidence 
contradicting it,* or although such an adverse ver- 
dict might properly be set aside for other matters of 
law or ‘procedure, which, in connection with the evi- 


dence, make a new trial appropriate 
right and justice.7+# 


Sumner Mercantile Co., 155 P. 559, 55 
Okl. 264) (11) or that there was no 
sufficient evidence to sustain such a 
verdict (Citizens’ & People’s Nat. 
Bank v. Louisville & N. R. Co., 85 So. 
916, 80 Fla. 319; Harmon v. Midland 
Rrail Pransit® Cos 1489S; B: 3795" 107 


W.Va. 390). 
71. U.S.—U. S. v. Lesher, 59 F. 
(2d) 53; O’Boyle v. Northwestern 


Fire & Marine Ins. Co., 49 F.(2d) 713; 
J. B. McCrary Engineering Co. v. 
White Coal Power Co., 35 F.(2d) 142; 
Standard Oil Co. y. Cates, 28 F.(2d) 
718 [cert den 49 S.Ct. 179, 278 U.S. 
654, 73 L.Ed. 564]; Engstrom vy. Cana- 
dian Northern R. Co., 291 F. 736 [rev 
on other grounds 299 F. 929]; Atlan- 
tic Ice & Coal Corporation v. Van, 276 
F. 646; Bramley v. Dilworth, 274 F. 
267; Mt. Adams, etc., Inclined R. Co. 
v. Lowery, 74 F. 463, 20 C.C.A. 596. 

Ariz.—Cadle v. Helfrich, 286 P. 186, 
386 Ariz. 390; Tremaine Alfalfa Ranch 
& Milling Co. v. Carmichael, 
884, 32 Ariz. 457. 

Ark.—Buchanan v. Hicks, 136 S.W. 
177, 98 Ark. 370, 34 L.R.A.N.S. 1200; 
Little Rock, ete., R. Co. v. Henson, 
39 Ark. 413. 

Colo.—Selfridge v. Leonard-Heff- 
ner Machinery Co., 117 P. 158, 51 Colo. 
314, Ann.Cas.1913B 282. 

Conn.—Bradbury v. South Nor- 
walk, 68 A. 321, 80 Conn. 298. 

Del.—Pennsylvania, etce., R. Co. v. 
Gatta, 85 A. 921, 27 Del. 56, 47 L.R.A. 
N.S. 932. 

Fla.—Luster v. Geneva Mill Co., 
135 So. 854; Cameron & Barkley Co. 
v. Law-Engle Co., 124 So. 814, 98 Fla. 
920; Aspinwall v. Gleason, 122 So. 
270, 97 Fla. 869; Branford State Bank 
v. Howell, 102 So. 649, 88 Fla. 493; 
Citizens’ & People’s Nat. Bank v. 
Louisville & N. R. Co., 85 So. 916, 80 
Fla. 319; Igou v. Brady, 84 So. 624, 
79 Fla. 699; Gravette v. Turner, 81 
So. 476, 77 Fla. 311; Bayshore De- 
velopment Co. v. Bonfoey, 78 So. 507, 
75 Fla. 455, L.R.A.1918D 889; Thiesen 
v. Gulf, ete., R. Co., 78 So. 491, 75 Fla. 
28, L.R.A,I918E 718; Anderson v, 
Southern Cotton Oil Co., 74 So. 975, 73 
Fla. 432, L.R.A.1917E 715; Nelson v. 
Hall, 74 So. Sil, Woe la. 810; Carney 
v. Stringfellow, 74 So. 866, 73 Fla. 
700; Paul v. Ocala Commercial Bank, 
68 So. 68, 69 Fla. 62; Poore v. Starr 
Piano Co., 67 So. 99, 68 Fla. 425; Lo- 
gan Coal, etc., Co. v. Hasty, 67 So. 72, 
68 Fla. 539; Florida East Coast R. 
Co. v. Hayes, 64 So. 274, 66 Fla. 589; 
King v. Cooney-Eckstein Co., 63 So. 
659, 66 Fla. 246; Southern Express 
Co. v. Williamson, 63 So. 433, 66 Fla. 
286, L.R.A.1916C 1208; Johnson v. 
Louisville, ete., R. Co., 52 So. 195, 59 
Fla. 305; Bass v. Ramos, 50 So. 945, 
58 Fla. 161, 138 Am.S.R. 105; McKin- 
non v. Johnson, 48 So. 910, 57 Fla. 
120; Starks v. Sawyer, 47 So. 5138, 56 
Fla. 596; German-American Lumber 
Co. v. Brock, 46 So. 740, 55 Fla. 577; 
Florida Cent. R. Co. v. Williams, 20 
So. 558, 37 Fla. 406. 

Ga.—Lay-Hall Grocery @oe Vv. 
Johns; 161 S.E. 354, 1738 Ga. 695; Pa- 
cetti v. Rowlinski, 150 S.E. 910, 169 
Ga. 602; Wood v. Bellamy, 114 S.EH. 
579, 154 Ga. 481; Atwood v. Eden- 
field, 103 S.E. 170, 150 Ga. 198; Culver 
v. J. S. Wood & Bro., 74 S.E. 790, 138 
Ga. 60; Blackburn v. Lee, 73 S.E. 1, 
137 Ga. 265; Wilcox v. Evans, 56 S.E. 
635, 127 Ga. 580; Cunningham v. 
Georgia Cent. R. Co., 45 S.E. 246, 118 
Ga. 276; Pritchett v. Moore, 42 S.E. 
1018, 116 Ga. 757; Allen v. Harris, 33 


Such a motion may be granted 
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TRIAL 


in order to secure 


(S.E. 72, 108 Ga. 762; Murray v. Mar- 
shall, 32 S.E. 634, 106 Ga. 522; Royal 
Blue Transp. Co. v. First & Mer- 
chants’ Nat. Bank of Richmond, Va., 
162 S.E. 879, 44 Ga.App. 754; Lowther 
v. Mitchell, 138 S.E. 857, 37 Ga.App. 
49; Swords v. West, 132 S.E. 778, 35 
Ga.App. 247; Whitson v. Hamil-Clark, 
118 S.E. 578, 30 Ga.App. 625; Slotin 
v. Vinson, 111 S.E. 223, 28 Ga.App. 
295; Arnold v. Water Power & Min- 
ing Co., 96 S.E. 3438, 22 Ga.App. 504 
[aff 99 S.E. 382]; Sellers v. Wolverine 
Soap Co., 91 S.E. 489, 19 Ga.App. 295; 
Milford v. Shackelford, 87 S.E. 603, 
17 Ga.App. 436. See Broughton v. 
Aiken, 66 S.E. 809, 7 Ga.App. 318 
(holding direction of a verdict im- 
proper where the verdict was “al- 
most but not quite” legally demand- 
ed, and stating that, for direction to 
be proper, the verdict must be ab- 
solutely demanded). 

Hawaiii—mChu Chung v. Jellings, 
30 Hawaii 784; Uuku v. Kaio, 20 Ha- 
wali 567; Brown v. Braymer, 16 Ha- 
waii 548. 

Idaho.—Ashley State Bank v. Hood, 
279 BP. 418, 47 Idaho 780. 

Ill.—Martin v. Chicago, ete., R. Co., 
62 N.E. 599, 194 Ill. 138 [rev on other 
grounds 92 Ill.App. 133]; Frazer v. 
Howe, 106 Ill. 563; Skiles-Rearick & 
Co. v. Brooks, 215 Ill.App. 500. 

Ind.—Adams v. Kennedy, 90 Ind. 
ae Governor v. Shelby, 2 Blackf. 


*owa.Welgch v. Charles Frusch 
Light; Cte:,, (Con 193 NeWielkta igual’ 
Iowa 1012; Bartemeier_ v. Central 
Nat. Fire Ins. Co., 160 N.W. 24, 180 
Iowa 354. 

Me.—Drummond vy. Pillsbury, 156 
A. 806, 130 Me. 406; Smith vy. Relief 
Ass’n of Portland Fire Department, 
149 A. 28, 128 Me. 417; Rowe v. Kerr, 
135 A. 825, 126 Me.- 35; Healey v. 
Cumberland County Power, etc., Co., 
134 A. 544, 125 Me. 519; Continental 
Jewelry Co. v. Minsky, 111 A. 801, 119 
Me, 475. 

Md.—Weitzel v. List, 155 A. 425, 
161 Md. 28; Baltimore City Pass. R. 
Co. v. Cooney, 39 A. 859, 87 Md. 261. 

Mass.—Ganley v. Lamson, 174 N.E. 
279, 274 Mass. 236. 

Minn.— Young v. Ege, 65 N.W. 249, 
67 N.W. 4, 63 Minn. 219. 

Miss.—Birchett v. Hundermark, 110 
So. 237, 145 Miss. 683; Taylor v. De 
Soto Lumber Co., 103 So. 82, 102 So. 
260, 187 Miss. 829; Lefere v. Krohn, 
90 So. 12, 127 Miss. 305. 

Mo.—Scott v. Missouri Southern 


R. Co., 1389 S.W. 259,158 Mo.App. 625; 
Smith v. Lyle Rock Co., 111 S.W. 831, 
132 Mo.App. 297; Pitthan v. Schaith- 
man, 102 S.W. 108, 127 Mo.App. 29; 
Sonnenfeld Millinery Co. v. People’s 
R. Co., 59 Mo.App. 668. - 

Neb.—Schmidt vy. Williamsburgh 
City Fire Ins. Co. of Brooklyn, N. 
Y., 144 N.W. 1044, 95 Neb. 43, 51 L.R. 
A.N.S. 261. 

N.J.—Jiones’ vi. Jaezko, 158) A. 513, 
107 N.J.Law 355; Haines v. Merrill 
Trust Co., 28 A. 796, 56 N.J.Law 312. 

N.Y.—Philips v. Philips, 78 N.Y.S. 
1001, 77 App.Div. 113 [aff 72 N.H. 1149, 
LO MN GY 585] 

Okl.—Jackson v. Hedlund, 10 P. 
(2d) 385; T. M. Dover Mercantile 
ComvaGates, 2B.) 281, W6rOklLY Lor: 
First State Bank of Elmore v. Harris, 
273 PB. 892, 134 Okl. 282; Keller-Kohn 


Co. 'v. Little, oR ig 643, 127 Okl. 44; 
Chicago, R. I. Pi Ry Co. v. Cheek; 
Prey 18% 1078, 108 Okl. 91; Pierce Oil 


Corp. v. Tipton, 229 P. 299, 100 ‘Okl. 
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only on the ground that there is no legal evidence 
which would justify a contrary verdict,’® and only 
where the evidence and inferences therefrom are 
of such a conclusive character as to demand a find- 
ing for movant and make it the duty of the court in 
the exercise of a sound legal discretion to set aside 
a verdict for the adverse party;7® unless the evi- 
dence is in such condition, the motion should not and 


243; Phoenix Ins. Co. v. School Dist. 
INOW US 2.228) Pre 4 89 02 SOs 22 bite 
Western Supply Co. v. Oil Country 
Drilling Co., 223 P. 399; 97 Okl2183; 
Clevenger v. Crosby & Mooney, 213 
P. 76, 89 Okl. 55; Central Coal & Lum- 
ber Co. v. Jones, 212 P. 606, 88 Okl. 
219; Jones vy. Citizens’ State Bank, 
T35i0P.20873; 639° OK). 3935 Baker atv. 
Nichols, ete., Co., 65 P. 100, 10 Okl. 
685. 

Or.—Banfield v. Crispen, 226 P. 235, 
111 Or. 73885, Hivers: va Peard, 197-2. 
264, 100 Or. 197. 

Porto Rico.—Reyes de Lopez v. 
Suce. de Ste. Jeanne, 7 Porto Rico 
Fed. 647. 

R.I.—Bines v. United Electric Rys. 
Co., 133 A. 624; Dart v. Rhode Island 
Hospital Trust Co., 121 A. 211, 45 
R.I. 173; Dawley v. Congdon, 105 A. 
393, 42 RI. 64.. 

Tex.—Murphy v. Galveston, ete., R. 
Co., 101 S.W. 439, 100 Tex. 490, 4 L.R. 
A.N.S. 762 [rev on other grounds (Civ. 
App.) 96 S.W. 940]; Sackville v. Gar- 
rett, (Civ.App.) 53 S.W.(2d) 104; Ta- 
liaferro v. Warren, (Civ.App.) 45 S. 
W.(2d) 311; Campbell v. F. W. Wool- 
orth Co., (Civ.App.) 16 S.W.(2d) 

Utah.—Stam v. Ogden Packing & 
Provision Co., 177 P. 218, 53 Utah 248. 

W.Va.—Bradley v. Kenova Trading 
Co., 115 S.E. 866, 93 W.Va. 102; 
Hunter v. Johnson, 85 S.B.°73, 76 W. 


Va. 154; Cobb v. Glenn Boom, etce., 
Co., 49 S.E. 1005, 57 W.Va. 49, 110 
Am.S.R. 734; White v. L. Hoster 
pi onuae Co., 41. S.H: 180; (52 "Wava: 
72. Shields v. Vermont Mut. Fire 
Ing: Co. *147 AC 362, 102 Vie wes: 


73. Baltimore City Pass. R. Co. v. 
Cooney, 39 A. 859, 87 Md. 261. 

Direction where evidence is dis- 
puted generally see infra § 448. 


74 Citizens’, ete., Nat. Bank v. 
Louisville, etc., R. Co., 85 So. 916, 80 
Fla. 319. 

75. Fratus v. United Elec. Rys., 


(R.I.) 144 A. 769; Lamoureux v. Da- 
gesse, (R.I.) 144 A. 105. 

76. U.S.—Crookston Lumber Co. 
v. Boutin, 149 F. 680, 79 C.C.A. 368. 

Ariz.—Hines v. Gale, 213 P. 395, 25 
Ariz. 65; American Surety Co. of 
New York v..Duvall, 196 P. 457, 22 
Ariz. 261; Arizona Binghampton Cop- 
per Co. v. Dickson, 195 P. 538, 540, 22 
Ariz. 163, 44 A.L.R. 881 [eit Cyc]; 
White Sewing Mach: Co. v. Bradley, 
145 P. 725, 727, 16 Ariz. 338 [quot 
Cyc]; Kroeger v. Twin Buttes R- Co., 
127 P. 735, 737, 14 Ariz. 269, Ann.Cas. 
1914A. 1289 [aff 124, P. 553, 13 Ariz. 
348, Ann.Cas.1913H 1229, and quot 
Cyc]. 

Ark.—Sineclair Oil & Gas Co. v. 
Langley, 293 S.W. 1015, 173 Ark. 956. 

Cal.—Hunt v. United Bank & Trust 
Co., 2915 BP. 184,° 210 Cale 108%" (Califons 
nia. Packing Corporation v. Lopez, 279 
P. 664, 207 Cal. 600, 64 A.L.R. 1412; 
In re Bemmerley’s Estate, 294 P. 33, 
110 Cal.App, 550; Maberto v. Wolfe, 
289 P. 218, 106 Cal.App. 202; Single- 
ton v. Hartford Fire Ins. Co., 287 P. 
529, 105 Cal.App. 320; Jensen v. 
Sprigg, 258 P. 683, 84 Cal.App. 519; 
pare Wasson, 201 P. 798, 54 Cal.App. 
269. 

Conn.—Roe v. Phelps, 73 A. 138, 82 
Conn, 701. 

D.C.—Morgan v. Adams, 29 App.D. 
OME OSE 

Fla.—Wilson-Otwell & Cone v. 
Ritch, 112 So. 547, 93 Pla. 698; An- 
thony Farms Co. v. Seaboard Air Line 
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may not be allowed but is to be denied.?7 
[§ 447] (c) Where Evidence Gives Rise to Dif- 
The evidence need 


fering Inferences or Conclusions. 


TRIAL 


not rise to the plane of certainty of the truth of one 


Ry., 67 So. 913, 69 Fla. 188; Aberson 
v. Atlantic Coast Line R. Co., 67 So. 
44, 68 Fla. 196. 

Ga.—Whiddon v. Hall, 118 S.E. 347, 
155 Ga. 570; Anderson v. McMillan, 
'92 S.BE. 520, 147 Ga. 5; Dougherty ,v. 
Central Bank & Trust Corporation, 
112 S.E. 737, 28 Ga.App. 642. 

Idaho.—Adams County v. Meadows 
Valley Bank, 277 P. 575, 47 Idaho 646. 

Ind.—Governor v. Shelby, 2 Blackf. 
26. 

Miss.—Farmer v. Cumberland Tel., 
etec., Co., 38 So. 775, 86 Miss. 55. 

Mo.—Enloe v. American Car, 
Co., 144 S.W. 852, 240 Mo. 443. 

N.J.—Maurer v. Gould, (Sup.) 59 A. 
28 [aff 60 A. 1134, 72 N.J.Law 314]; 
Mcyers v. Burch, 36 A. 95, 59 N.J.Law 
238; Haines v. Merrill Trust Co., 28 
A. 796, 56 N.J.Law 312. 

Okl. ’ Maryland Casualty VCO. eave 
Ballard, 259 P. 528, 126 Okl. 270; Kea- 
ton v. Taylor, 245 P. 56, 114 Ok. 167; 
Municipal Excavator Co. v. Walters, 
220 P. 456, 97 Okl. 14; Messman vy. 
Wilt, 217 P. 412, 91 Okl. 240; New- 
land v. Buffalo First Nat. Bank, 216 
RP. 932, 91 Okl. 169; Mounds First 
Nat. Bank v. Cox, 200 P. 238, 83 Okl. 
1; Abraham v. Southwestern Cotton 
‘Oil Co., 169 P. 618, 69 Okl. 23; Jones 
v. First State Bank of Bristow, 136 
P: 737, 389 Okl. 784; TS. Reed Gro- 
‘cery Co. v. Miller, 128 P. 271, 36 Okl. 
134 NSt. wouis, ete. Rs Co. v-. Posten, 
SYN ROS oy Okl. 821; Moore v. Iowa 
City First Nat. Bank, U2iipale— 62.64 30) 
Okl. 623. 

Or.—Squires v. Modern Brother- 
hood of America, 135 P. 774, 68 Or. 
3.36. 

"Tex.—King v. Chett, (Civ-App.) 31 
S.W.(2d) 350. 

Wash.—Fisher v. Tacoma Ry. & 
Power Co., 268 P. 180, 148 Wash. 122; 
Fobes Supply Co. v. Kendrick, 152 P. 
1028, 88 Wash. 284 [aff 159 P. 700, 92 
Wash. 701]. 

W.Va.—Potts v. Union Traction Co., 


etc, 


‘83 S.E. 918, 75 W.Va. 212. 
77. Ss. pels: 
“lo! iv. Wathrop) 4 S.Ct. 533; 111 Us. 


612, 28 L.Ed. 536; Phonix Mut. L. 
Ins. Co. v. Doster, 1 S.Ct. 18, 106 U.S. 
30, 27 L.Ed. 65; Madray v. U. S., 55 
¥.(2d) 552; Sloan v. Herndon, 213 F. 
“ion s0) C.Cok: 340 Dwyermcv. Si 
HOU, Cte, mr. Co,, 82. Hy 8a. 

Ariz.—Smith y. Elder, 245 P. 274, 
30 Ariz. 144; Kroeger v. Twin Buttes 
RaCOne U2ive. Wenn el.) Le ATi Z. 2695, 
Ann:Cas.1914A 1289 [aff 114 P. 553, 
13 Ariz. 348, Ann.Cas.1913E 1229, and 
«quot Cyc]; Stanfield v. Anderson, 43 
P2221, 55 Ariz. 1. 

Ark.—Great Southern Mut. Life 
Ins: Co. v. Smith, 291 S.W. 441, 177 
Ark. 1194; St. Louis-San Francisco 
Ry. Co. v. Pearson, 281 S.W. 910, 170 
Ark. 842 [cert den 47 S.Ct. 101, 273 U. 
Sa a ed. 853i]: 

Cal.—In re Lance’s Estate, 14 P. 
(2d) 768; Hunt v. United Bank, etc., 
Co., 291 P. 184, 210 Cal. 108; Mairo 
v. Yellow Cab: Co. of California, 281 
PY 66, 208/;Cal. 350. 

Conn.—H. Wales Lines Co. v. Hart- 
ford City Gas Light Co., 93 A. 129, 89 
Conn. 117. 

D.C.—Takahashi v. Hecht Co., 60 
App.D.C. 176, 50 F.(2d) 326; Milson v. 
Gerstenberg, 43 App.D.C. 165; Sprow 
v. Staples, 38 App.D.C. 219; Shinn v. 
Evans, 387 App.D.C. 304; Dodge v. 
Bush, 28 App.D.C. 149, 8 Ann.Cas., 
671; Adams v. Washington, etc., R. 
Co., 9 App.D.C. 26. 

Fla.—kE. BH. Alley Co. v. Ball, 136 So. 
704; Hstes v. Manwarren, 129 So. 
917, 100 Fla. 738; Cameron, ete., Co. 
v. Law Engle Co., 124 So. 819, 98 Fla. 
920; Aspinwall v. Gleason, 122 So. 
270, 97 Fla. 869; Miami Memorial 


Ass'n v. Lehman, 121 So. 802, 97 Fla. 
533; Branford State Bank v. Howell, 
102 So. 649, 88 Fla. 493; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; . An- 
derson v. Southern Cotton Oil Co., 


74 So. 975, 73 Fla. 432, L.R.A.1917E 
715; Nelson v. Hall, 74 So. 877, 73 Fla. 
810; Florida East Coast Ry. Co. v. 


Knowles, 67 So. 122, 68 Fila. 400; 
Logan Coal & Supply Co. v. Hasty, 67 
So. 72, 68 Fla. 539; Gunn v. Jackson- 
ville, 64 So. 435, 67 Mla. 40; Florida 
East Coast Ry. Co..v. Hayes, 64 So. 
274, 66 Fla. 589; Jacksonville Termi- 
nal Co. v. Smith, 64 So. 354, 67 Fla. 
10. 

Ga.—Fielder v. Davison, 77 S.E. 618, 
139 Ga. 509; Shaw v. Probasco, 77 S. 
Bi 677, 1389 .Ga. 481; ) Broadhurst rv. 
Hill, 74 S.E. 422, 137 Ga. 833; Georgia 
Cent. R. Co. v. Gortakowsky, 51 S.E. 
469, 123 Ga. 366; Thornton v. Perry, 
31 S.E. 797, 105 Ga. 837; Caldwell v. 
Duplex Printing Press Co., 85 S.E. 
934, 16 Ga.App. 608; Elder v. Wood- 
ruff Hardware, etc., Co., 85 S.E: 268, 
16 Ga.App. 255; Guarantee Trust, 
etc., Bank v. American: Nat. Bank, 
84 S.H. 222, 15 Ga.App. 778; McDuffie 
v. Lummus Cotton Gin Co., 79 S.E. 
493, 13 Ga.App. 591; McLamb v. Lam- 
bertson, 62 S.E. 107, 4 Ga.App. 553; 
Davis v. Kirkland, 58 S.E. 209,-1 Ga. 
App. 5 

Ill.—Truman’s Pioneer Stud Farm 
v. Baker, 176 Ill.App. 524; Smaoska 
v. Chicago (City, RyiCo.,, 150: TiisApp. 
599; Birch v. Charleston Light, etce., 
Coys dls TAD p ego: 

Ind.—Dieze v. Hammond Co., 60 N. 


EE. 353, 156 Ind. 583; Barker v. Chi- 
Gago, ete, RCo.) 99) N.E. 135, ot End. 
App. 669. 


Iowa.—Noyes v. Des Moines Club, 
160 N.W. 215, 178 Iowa 615; Caldwell 
v. Minneapolis, etc., R. Co., 115 N.W. 
605, 137" Lowa 32: 

Miss.—Anderson Die 
ee ete:, Co., -38 So. 
3 


Mont.—Childers v. 
Pi 264, 87 Mont.” 505% 
Ww. Woolworth Lt bi 
Mont. 431. 

N.J.—Markey v. Consolidated Trac- 
tion Co., 46 A. 573, 65 N.J.Law 82 [aff 
48 A. 117, 65 N.J.Law 682]. 


Cumberland 
786,. 86 Miss, 


Deschamps, 290 
Robinson vy. F. 
261 325.35) 80 


Or.—Willetts v. Scudder, 144 P. 87, 
72 Or. 535 

S.D.—Hansen vy. Chicago, ete. R. 
Co47 53) NUW W690 SSDs 294) 


Tex.—Lockney Farmers’ Co-op. Soc. 
v. Egan, (Civ.App.) 275 S.W. 732 [aff 
(Commn.App.) 284 S.W. 937}; Ladies’ 
Benev. Soc. of Beaumont v. Magnolia 
Cemetery Co., (Civ.App.) 268 S.W. 
198 [aff (Commn.App.) 288 S.W. 812]. 

W.Va.—Superior Elkhorn By-Prod- 
ucts Coal Co. v. Three States Coai 
Co., 145 S.BH. 436, 106 W.Va. 270; Lind- 
sey v. Bluefield Produce, ete., Co., 112 


S.b 3h0F VO eWivia., ails) EBankd por 
Greenville v. S. T. Lowry & Co., 90 
SEE 90 09 Wi Var 20. 

Wis.—Jackson y. Jacksonport, 14 
N.W. 296, 56 Wis. 310, 


78.) Chicasojvece:,. ike 
(i2eb veto, tOOVLcan Owes 

79. See cases infra this note; 
notes 81-86. 

{a] Direction for defendant.—(1) 
To justify a direction for defendant 
it must appear that no other conclu- 
sion than that defendant was entitled 
to judgment is legally deducible from 
the evidence. -Hunt v. Los Angeles 
R. Corp., 294 P: 745, 110 Cal.A.7 456. 
(2) Such a direction is proper only 
when the verdict is susceptible of but 
one conclusion by reasonable men and 
that in favor of defendant (Port 
Blakely Mill Co..y. Royal Ins. -Co., 
186 F. 716, 108 C.C.A. 586; Faucett v. 
Bergmann, 57 App.D.C. 290, 22 F.(2d) 


Co. v. Wood, 


and 


[$§ 446-447 


theory in order to render a verdict directed in op- 
position to it improper.7® 
erly direct a verdict’® and acts properly in refus- 


A trial court cannot prop- 


ey Washington City, ete, R. Co. 
Cooper, 32 App.D.C. 550%> North 
Minera Accident Ins. Co. v. West, 
53 S.W.(2d) 692, 245 Ky. 316; Robin- 
son v. F. W. Woolworth Co., 261 P. 
253, 80 Mont. 431; Bonn vy. Galveston, 
ete, R. .-Co., )(Téx.Civ. App.) 6827 8. we 
808; Green v. Higbee, 244 P. 906, 66 
Utah 539; Ellerbeck v. Continental 
Casualty UCon, 227 Pag805s..63 Utah 
530); (3) or where all reasonable 
minds would draw the same conclu- 
sion and such conclusion would be 
against plaintiff’ (Glaria v. Washing- 
ton Southern R. Co., 30 App.D.C. 559; 
Sartain v. Walker, 159 P. 1096, 60 
Okl. 258; Beaumont, S. L. & W. Ry. 
Co. v. Schmidt, (Tex.Civ.App.) 45 S. 
W.(2d) 734)5 (4) It is improper and 
beyond the authority of the court 
to direct for defendant where it can- 
not be said that reasonable men 
would all come to the same conclu- 
sion (Richards v. H. K. Mulford Co., 
236 EF. 677, 150 C.C.A. 9; Goodwin v. 
Cincinnati Traction Co., 175 F. 61, 99 
C.C.A. 661; Peterson vy. Bullion Beck, 
etc., Min. Co., 126 P. 310, 41 Utah 364), 
(5) or may not differ as to the proba- 
tive force and effect of the evidence 
(Gunn v. Jacksonville, 64 So. 435, 67 
Fla. 40), (6) that there is no evidence 
from which to draw an inference of 
fact in favor of plaintiff (Miraglia v. 
Gose, 87 S.H. 906, 17 Ga.App. 639), 
(7) or that there are no inferences 
arising from all the material testi- 
mony, disputed and undisputed, about 
which reasonable men would not dif- 
fer (Wilkins v. Standard Oil Co., 75 
A. 166, 78 N.J.Law 524. See Richards 
v. H. K. Mulford Co., 236 FX 677, 150 
C.C.A. 9 [holding that the critical test 
of this class of verdict must be 
whether it can be said that all reason- 
able men must agree in finding the 
evidence insufficient to raise the in- 
ference upon which plaintiff relies]); 
(8) where the evidence will admit of 
different reasonable inferences (Geo. 
E. Wood Lumber Co. v. Gipson, 58 
So: 364,63 1a. 316, 9323 se Austiness 
Publie Service Co., 215 Tll. App. 297; 
Gibson v. W. C. Wood Lumber Co., 
45 So. 834, 91 Miss. 702; Bekermann 
v. E. H. Kortkamp Jewelry Co., 157 
S.W. 855, 175 Mo.App. 279;° Cathey 
v. St) Louis & Sv BF. (RY Co. 1305S3we 
130, 149 Mo.App. 134; Rose v. Mayes, 
122 S.W. 769, 139 Mo.App. 246; Hehr 
v. Consolidated Gas Co., 50 A. 994, 201 
Pa. 448, 88 Am.S.R. 819); (9) where 
inferences from the evidence exist 
which are favorable to plaintiff 
(Sprencel ) v0 Ui MS.28 Ai OR. Gd) sO Cue: 
Dean v. Cleveland, C., C. & St. L. Ry. 
Co., 115) N.B., 292, 659 Ind. App. 2255 
Farmers’ Nat. Bank of Sheridan v. 
Coyner, 88 N.E. 856, 44 Ind.App. 335; 
Herf, etc., Chemical Co. v. Lackawan- 
na Line, 85 Mo.App. 667; Oleson v. 
Oleson, 134 N.W. 648, 90 Neb. 738; 
Burnham \v. Concord Rs Cos 45) JAS 
568, 69 N.H. 280; Wilkins v. Standard 


Oil (Cor, U5, As ci66,. 78 IN... baw 524 
Babbitt v. Say, 165 N.E. 721, 120 Ohio 
St. 177; Bines v. United Elec. Rys. 


Cox, GR.) V8 SAS: 6245 ure riave ele 
LOO, 148) Sebo Ol, 1 OdiS.Cef VS) COD) 
whereby a fair and legitimate in- 
ference plaintiff's case can be support- 
ed (Talia v. Merry, 156 <A. 892, 130 
Me. 414; Hanrahan v. City of Balti- 
more, 80. A. 312, 114 Md. 517; Lock- 
hart v. Wills, 50 P. 318, 9 NM. 263; 
Dusteee Vv. Dick, 152 A. 692, 51 RT 
LB bi & y GLA) where in the evidence 
there is room for difference of opinion 
between reasonable men as to wheth- 
er the issue should be found for de- 
fendant (Bayshore Development Co. 
v. Bonfoey, 78 So. 507, 75 Fla. 455, L. 
R.A.1918D 889; Brown vy. Quercus 
Lumber Co., 209 S.W. 310, 202 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ti 


§ 447] 


ing a motion for that purpose,*® even though the 
court would have drawn from the testimony a con- 
elusion different from that drawn by the jury,*? 
where the evidence is not so conclusive that all rea- 
sonable men in the exercise of an honest judgement 


App. 573) (12) or as to the conclusion 
to be drawn from the evidence (Gul- 
branson v. Hart, 168 N.E. 483, 90 Ind. 
App. 171; Picknell v. Bean, 130 A. 
578, 99 Vt. 39); (13) or where, after 
disregarding ali evidence favoring the 
defense, there is evidence from which 


an inference favorable to plaintiff 
may, even though it need not, be 
drawn (Knowles v. Stewart, 94 S.E. 


1041, 21 Ga.App. 751; Callahan vy. Illi- 
Hois. Cents Ra-Co5 0190) TbRApp.. 569% 
Wamsley v. Cleveland, ete., R. Co., 82 
N.E. 490, 83 N.E. 640, 41 Ind.App. 147; 
Hathaway v. Judie, 54 N.W. 871, 95 
Mich. 241; Bower v. Bower, 74 A. 522, 
78 N.J.Law 387 [rev on other grounds 
(Ch.) 69 A.°1077]); Sharum v. Shar- 
um, 200 P. 176, 82 Ok]. 266;- Gross v. 
Shell Pipe Line Corporation, (Tex. 
Civ.App.) 48 S.W.(2d) 3877). 

[b] Direction for plaintiff.—(1) 
The court should not direct a verdict 
for plaintiff, as a general rule, unless 
the proof and the legal and legitimate 
inferences to be drawn therefrom are 
all in his favor (Florence v. Russell, 
231 P. 301, 105 Okl. 20);. (2) where 
reasonable men may differ as to the 
eredibility of witnesses upon whose 


testimony plaintiff's case depends 
(Bradford-Kennedy Co. v. Fred G. 
Glark. Cos, C435 BH (2d)26 675)522".(8)) Or 


where there is evidence which will 
justify an inference contrary to plain- 
tiff’s contention (Wolfe v. McMillan, 
20 N.E. 509, 117 Ind. 587; Forsythe v. 
Zebulon Cotton Oil Mill Co., 83 S.E. 
320, 167 N.C. 179), (4) or exculpating 
defendant (Mobile & O. R. Co. v. Cox, 
121 So. 292, 153 Miss. 597). (5) Only 
when the only inference that can rea- 
sonably be drawn from the undisput- 
ed facts conclusively’ establishes 
plaintiff's case or defendant’s liabil- 
ity is plaintiff entitled to a verdict as 
a matter of law (Rhodes v. Fullilove, 
134- So. 840, 161 Miss. 41; Exeter 
Banking Co. v. Taylor, 160 A. 733, 85 
N.H. 458; Williams v. Duston, 111 A. 
690, 79 N.H. 490); (6) and such a 
direction has been held improper 
where the evidence introduced by 
plaintiff is of such character that 
ordinary reasonable men might draw 
different conclusions therefrom 
(White v. Bingham, 25 F.(2d) 837; 
Hinson v. Carswell, 87 S.E. 697, 17 
Ga.App. 451; Kansas City Regal Auto 
Co. v. Old Colony Ins. Co., 174 S.W. 
153, 187 Mo.App. 514; Reserve Loan 
Life Ins. Co. v. Isom, 173 P: 841, 70 
Ok), 277; Continental, Ins.. Co: v. 
Chance, 150 P. 114, 48 Okl. 324), (7) 
where defendant offers no evidence in 
rebuttal (Reserve Loan Life Ins. Co. 
v. Isom, supra; Continental Ins. Co. 
v. Chance, supra), (8) or where such 
evidence cannot be said to establish 
the facts so clearly as to preclude 
divergent conclusions (Citizens’, etc, 
Nat. Bank v. Louisville, etc., R. Co., 
85 So. 916, 80 Fla. 319; Farmers’ Nat. 
Bank v. Vaughn, 213 P. 748, 89 Okl. 
41). (9) When the damages are 
not liquidated and the evidence, al- 
though undisputed, is of such a na- 
ture that men might reasonably dif- 
fer as to the amount of damages, a 
direction, on default, for plaintiff ina 
particular amount is improper. Gads- 
den v. Home Fertilizer, ete., Co., 72 
S-E. £5); 89 S.Cs 4838. 

[c] Motions by both parties.—The 
rule is not applicable where there are 
concurrent motions for direction, in 
jurisdictions in which such motions 
operate as a waiver of the jury. A. 
B. Smith Lumber Co. v. Portis Bros., 
215 S.W. 590, 140 Ark. 356. 

[dad] Opinion as to value.—Where a 
witness gives his opinion as to the 
value of certain articles constituting 
the subject matter of the action, to- 


TRIAL 


ean draw 


gether with a full description of all 
of such articles, direction for the 
amount fixed by the opinion of the 
witness is improper, the question of 
value being one upon which the jury 
may properly arrive at their own con- 
clusion. Dallas Hotel Co. v. New- 
berg, (Tex.Civ.App.) 246 S.W. 754. 

80. See cases infra this note; 
notes 81-86. 

{a] Refusal of defendant’s motion 
(1) for direction in his favor is 
proper, it has been held, where the 
evidence will admit of different rea- 
sonable inferences (Williams v. Sher- 
ry, 114 So. 849, 94 Fla. 998; Columbia 
Casualty Co. v. Ingram, 140 A.. 601, 
154 Md. 360); (2) where, from the 
evidence, different inferences, one 
holding, the other acquitting, defend- 
ant, may be drawn (Chicago, etc., R. 
Co. sv. Wi00d 1262452066. ian. 613) 5 
(3) where inferences for the jury to 
determine are created by the evidence 
(Birmingham Rolling Mill Co. v. 
Rockhold, 42 So. 96, 143 Ala. 115) 
(4) and from it they can infer every 
material allegation of a count of the 
complaint (Horn v. Pope, 87 So. 161, 
205 Ala. 127; Tennessee Coal, ete., R. 
Co. v. Williamson, 51 So. 144, 164 Ala. 
54); (5) where intelligent and fair 
minded men may reasonably differ in 
the conclusions to be drawn from the 
evidence (Cech v. Mallinckrodt Chemi- 
cal Co., 20 S.W.(2d) 509, 323 Mo. 601; 
Straight v. Coleman, 132 N.W. 998, 
90 Neb. 92;. Vermont Mut. F. Ins. Co., 
147 A. 3525-102 Vt. 224); (6): where 
the whole evidence is sufficient to en- 
able an ordinary intelligent mind to 
draw a rational conclusion therefrom 
in support of the right to recover 
(Kearns v. Burling, 42 N.E. 646, 14 
Ind.App. 143; Francis v. Outlaw, 96 
A. 517,-127 Md. 315); (7) where it 
cannot be said that all reasonable 
minds would arrive at a conclusion 
adverse to plaintiff (McInerney v. 
Western Packing & Provision Co., 154 
Tll.App. 559 [aff 94 N.E. 519, 249 111. 
240]); (8) where, although parts of 
the testimony, considered alone, 
would entitle defendant to a directed 
verdict, the inference from the whole 
testimony does not (Valentine v. Sea- 


and 


board, Adrt Line Rs Co; 127. Sis t24, 
131 S.Cars82) 5-2 (9) » wherer a tprima 
facie case for plaintiff is admitted 


and the evidence supporting the af- 
firmative defense relied on does not 
prove the allegations thereof so cer- 
tainly as to preclude reasonable men 
from differing thereon (National 
Council of Knights and Ladies of Se- 
curity v. Fowler, 168 P. 914, 66 GkI. 
294, 6 A.L.R. 591); (10) where the 
evidence for defendant does not in- 
disputably outweigh that for plain- 
tiff’ (Kahill -v. Reid, 153 0A. 179; 130 
Me. 507); (11) where there is no es- 
tablished or controlling fact or cir- 
cumstance to overcome plaintiff's tes- 
timony, which is of a character suffi- 
ecient to support a verdict (Cain v. 
Kanawha Traction & Electric Co., 102 
S.E. 119, 85 W.Va. 434); (12) unless, 
and only unless, there is conclusive 
disproof of the truth of the evidence 
supporting plaintiff's case (Olena v. 
Standard Oil Co., 135 A. 27, 82 N.H. 
408); (18) unless but one reasonable 
view can be taken of the evidence and 
that view is utterly opposed to plain- 
tiff’s right to recover (Baltimore, etc., 
R. Ce. vy. Galway, 6 App.D:C. 143); 
(14) or where the evidence raises a 
presumption in support of the aver- 
ments of the complaint, petition, or 
declaration (Birmingham R., ete., Co. 
v. Hinton, 37 So. 635, 141 Ala. 606). 
[b] Refusal of plaintiff’s motion is 
proper if the evidence is of such na- 
ture that reasonable men might draw 
different conclusions therefrom. 


but one 
from, but is such that fair minded and intelligent 
men, acting reasonably, can reach different conclu— 
sions as to the inferences, deductions, or conclusions 
therefrom ;*? or 
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inference or conclusion there- 


where, from the testimony or evi- 


Messman v. Wilt, 217 P. 412, 91 OkI- 
240. 

81.° Pennsylvania, etc., R. Co. V- 
Gatta, 85 A. 921, 27 Del. 56, 47 L.R.A- 
NIS.. 932. Partridce’.v., Cole, iy A; 
398, 96 Vt. 281, 32 A.L.R. 854. 

[a] Where direction requested re-— 
quires inferences by court (1) from 
the evidence, a verdict may not be di- 
rected. Mutual Life Ins. Co. of New 
York v. Maddox, 128 So. 383, 221 Ala- 
292 [foll 128 So. 387; 221 Ala.-295]> 
Dempster v. Ackley, 282 P. 595, 12% 
Kan. 256; William J. Lemp Brewing 
Co. v. Mantz, 87 A. 814, 120 Md. 1763. 
Wiggins v. Holmes, (Tex.Civ.App.) 3% 
S.W.(2d) 162. (2) Consideration to 
be accorded inferences when passing 
upon motion see supra § 437. ; 

82. U.S.—Self v. New York Life 
Ins. Co., 56 F.(2d) 864 [cert den 53 
S.Ct. 11]; Farmers’ Nat. Bank v. Mis- 
souri Livestock Commission Co., 53 F. 
(2d) 991; Wharton v. Attna L. Ins. 
Co., 48 F.(2d) 837 [cert den 52 S.Ct. 9,. 
284 U.S. 621, 76 L.Ed. 529]; Bradford— 
Kennedy Co. v. Fred. G. Clark Co., 4% 
F.(2d) 675; White v. Bingham, 25 F. 
(2d) 887; New York Mut. L. Ins. Co- 
v. Graves, 25 F.(2d) 705; Kerr v. Na- 
tional City Bank, 294 F. 214 [cert der 
44 S.Ct. 179, 263 U.S. 729, 68 L.Hd- 
528]; Engstrom v. Canadian North— 
ern Ry. Co., 291 F. 736 [rev on other 
grounds 299 F. 929]; Maher v. Chi-— 
Gago, etc: RaiCo:, 278 8.) 43.5 Paya 
v. Haubert, 277 F. 646; Atlantic Ice, 
ete., Corp. v. Van, 276 F. 646; Ameri— 
can Locomotive Co. v. Thornton, 252% 
F. 405, 170 C.C.A. 381; Lake Erie, ete., 
R: Co. v. Schneider, 257 F. 675, 168: 
C.C.A. 625; Standard Oil Co. v. Suther— 
land, 247 F. 309, 159 C.C.A. 403; Dern-- 
berger v. Baltimore & O. R. Co., 243 
BW. 21, 155°C.C. Ae 551 [aft 234 Bi 405qs 
Leahy v. Detroit, etc, R. Co., 240 
$2, 153 €.C.A. 118) Carolina,! ete... ie 
Co: Vv.) Stroup; 239) Bi wih hb2ie:C AS 
125° [error dism 37 SiCt1743, (244 UsS; 


649, 61 L.Bd. <1371];. Norfolk; €te., 
Traction Co. v. Rephan, 188 F. 276, 
110 C.C.A. 254; Postal Telegraph 


Cable-Co. v. Grantham, 187 F. 52, 10% 
C.C.A. 370; Chicago Great Western R. 
Co. v. Roddy, 131 F. 712, 65 C.C.A. 470s 
Railway Officials, etc., Ace. Assoc. v- 
Wilson, 100 F. 368, 40 C.C.A. 411; Chi- 
cago Great Western R. Co. v. Price, 
97 F. 423, 38 C.C.A. 239; Chicago Great 
Western R. Co. v. Healy, 86 F. 245, 3® 
COKOWZNE alle 

Ala.—Chestang v. Kirk, 118 So. 330, 
218 Ala. 176; Alabama Power Co. v. 
Watts, 117 So. 425, 218 Ala. 78;, Rivers 
v. Paterson & Edey Lumber Co., 108 
So. 652, 212 Ala. 96; Rooks v. Swift 
& Co., 98 So. 16, 210 Ala. 364; Empire 
Coal Co. v. Martin, 67 So. 485, 190 Ala.. 


169; Rickert ve Touart, 56: So. 708. 
174 Ala. 107; Whaley v. Sloss-Shef— 
field Steel, ete, Co., 51 So. 419, 164 


Ala. 216, 20 Ann.Cas. 822; Garrison v— 
Glass, 36 So. 725, 139 Ala. 512; San— 
ders v. Edmonds, 13 So. 505, 98 Ala.. 
157; Bromley v. Birmingham Mineral 
R. Co., 11 So. 341, 95 Ala..397; Payne: 
v. Mathis, 9 So. 605, 92 Ala. 585; Na-- 
tional Life, etc., Ins. Co. v. Hanner, 94 
So. 259, 19. Ala.App. 47; Armour v.. 
Alabama Power Co., 84 So. 628, 17, 
Ala.App. 280. 

Ariz.—Hines vy. Gale, 213 P. 395, 25: 
Ariz. 65; Davis v. Boggs, 199 P. 116, 
22 Ariz. 497. 

Ark.—Lane v. Jackson, 205. S.W. 
650, 185 Ark. 384; Barrett v. Berry- 
man, 193 S.W. 95, 127 Ark. 609; Brig- 
ham v. Dardanelle & R. Ry. Co., 149 
S.w..90, 104 Ark. 267. 

Cal.—Singleton vy. Hartford Fire 
Ins: Co. 28% P5529, 105: CallApp. 320% 
Paolini v. Fresno Canal, etce., Co., 97 
Pi 130,29 CalLApph it 

Colo.—Coffman v. Hartman; 199 P. 
480, 70 Colo. 231;. El Paso County: 
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dence, reasonable men might draw rational conclu- 
sions adverse to the right of the movant or favor- 


Land, ete., Co. v. Howell, 161 P. 293, 
62 Colo. 211; Denver City Tramway 
Conv. Wright 107 Pi 1074, 47 "Colo, 
366; Western Inv., etc., Co. v. First 
Nat. Bank, 128 P. 476, 23 Colo.App. 
143 [am on other grounds 131 P. 800, 
24 Colo.App. 37]; Colorado Coal, ete., 
Co. v. John, 38 P. 399, 5 Colo.App. 213. 

Conn.—Ackerson y. Erwin M, Jen- 
nings Co., 140 A. 760, 107 Conn. 393, 
56 A.L.R. 1127; H. Wales Lines Co. 
v. Hartford City Gas Light Co., 93 A. 
12989 eCOonm.. Lilie 

D.C.—U. S. v. Stewart, 61 App.D.C. 
115, 58 F.(2d) 520; Morgan v. Adams, 
29 pater he 198. 

Fla.—E. &. Alley Co. v. Ball, 136 So. 
704, 102 rie 1034; Gulf Refining Co. 
Vi. Ankeny, 135 So. 523) 102. Bla. 1515 
Cameron, etc., Co. v. Law-Hngle Co., 
124 So. 814, 98 Fla. 920; Aspinwall v. 
Gleason, 122 So. 270, 97 Fila. 869; 
Branford State Bank vy. Howell Co., 
102 So. 649, 88 Fla. 493; Gravette v. 
Turner, 81 So. 476, 77 Fla. 311; Bay- 
shore Development Co. v. Bonfoey, 78 
So. 507, 75 Fla. 455, L.R.A.1918D 889; 
Thiesen v. Gulf, etc., R. Co., 78 So. 
491, 75 Fla. 28, L.R.A.1918H 718; An- 
derson v. Southern Cotton Oil Co., 74 
So. 975, 73 Fla. 432, L.R.A.1917H 715; 
Hale v. Mason Hotel, ete., Co., 71 So. 
540, 71 Fla. 469; Paul v. Ocala Com- 
mercial Bank, 68 So. 68, 69 Fla. 62; 
Gunn v. Jacksonville, 64 So. 435, 67 
Fla. 40; Florida East-Coast R. Co. v. 
Hayes, 64 So. 274, 66 Fla. 589; South- 
ern Express Co. v. Williamson, 63 So. 
433, 66 Fla. 286, L.R.A.1916C. 1208; 
Johnson y. Louisville, ete., R..Co., 52 
So. 195, 69. Fla. 305; Bass v. Ramos, 
50 So. 945, 58 Fla. 161, 188 Am.S.R. 
105; McKinnon vy. Johnson, 48 So. 910, 
57 Fla. 120; Starks -v. Sawyer, 47 So. 
513, 56 Fla. 396; German-American 
Lumber Co. v. Brock, 46 So. 740, 55 
Fla. 577; Florida Cent. R. Co. v. Wil- 
liams, 20 So. 558, 37 Fla. 406. 

Ga.—Fielder v. Davison, 77 S.E. 
618, 1389 Ga. 509; Marshall v. Wood- 
bury Banking Co., 68 S.E. 957, 8 Ga. 
App. 221 

Idaho.—Brown v. Pad { ales 122: 
464, 46 Idaho 680. 

11l.—Blakeslie’s Express, etc., Co. v. 
Ford, 74 N.B. 135, 215 wl. 230; Au- 
rora v. Scott, 57 N.E. 440, 185 I). 
539 [aff 82 Tll. App. 616]; Offutt v. 
World’s Columbian Exposition Con iba 
N.E. 651, 175 Ill. 472 [rev 73 Ill.App. 
234]; Carrott v. Michelmann - Steel 
Const. Co., 158 Ill.App. 207; Smaoska 
v. Chicago City R. Co., 150 Ill.App. 
599; Moore v. Centralia Coal Co., 140 
Tll.App. 291; McLean v. Dow, 125 11]. 
App. 174; W. W. Kimball Co. v. Cru- 
ikshank, 123 I1l.App. 580; Nolan v. 
Morris, 108 Ill.App. 261; McFadden 
v. Sollitt, 94 Ill. App. 271; Gravadahl 
v. Chicago Refining Co., 85 I1l.App. 
342; Workingmen’s Banking Co. v. 
Blell, 57 Ill.App. 410 

Ind.—Cleveland, etce., R. Co. v. Gos- 
sett; 87 N.E. 728, 172 Ind. 525; Reid 
v. Terre Haute, I. & BE. Traction Co., 
127 N.E. 857, 73 Ind.App. 541; Sulli- 
van v. Indianapolis, C. & W. Traction 
Co., 103 N.E. 860, 55 Ind.App. 407; 
Baker v. Bundy, 103 N.E. 668, 55 Ind. 


Jaeger, 


App. 272; Watt v. Mishawaka Paper, 
CtG; 5 C0; 9.9) IN. BE 2029, 253) Ind App. 
682; Howard v. Indianapolis St. R. 


Co., 64 N.E. 890, 29 Ind.App. 514, 

Iowa.—Bowery v. Wabash Ry. Co., 
170 N.W. 474, 185 Iowa 288; Kern vy. 
Des Moines City Ry. Co., 118 N.W. 
451, 141 Iowa 620. 

Kan.—Lower v. Shorthill, 176 P. 
107, 103 Kan. 534 [reh den 176 P. 647, 
103° Kan. 904]; Chicago, etc., R. Co. 
v. Wood, 72 P. 215, 66 Kan. 613. 

Ky.—Prudential Ins. Co. of Ameri- 
ca v. Hodge’s Adm’x, 22 S.W.(2d) 435, 
232 Ky. 44; Grinstead v. Feinstein, 
21S. w.(2d) 806, 231 Ky. 502; Dick 
v. Louisville, etc., R. Co., 64 S.W. 725; 
Jenkins v. Louisville, ,ete.,, R. Co., 
AT aS. (OL, L104) Wy.% 673; 120, Kyl 


> 


-Young vy. Chandler, 66 


| 36; 
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865; Rowland v. Hanna, 2 B.Mon. 129. 

Me.—Tomlinson v. Clement, 154 A. 
355, 130 Me. 189; Collins v. Wellman, 
151 A. 422, 129-Me. 263; FEroling v. 
Howard, 131 A. 308, 125 Me. 507; Pat- 
ten Vi Field) 817 Al 77,108) Mer 299% 
A. 589, 102 Me. 
251), / 

Md.—Baltimore v. Bassett, 104 A. 
39, 1382 Md. 427. 

Mich.—Fox v. Spring Lake Iron Co., 
50 N.W. 872, 89 Mich. 

Mo.—Howe Scale Co. of Illinois v. 
Geller, ‘Ward & Hasner Hardware 
Co., (App.) 285 S.W. 141; McMahon 
v. Chicago, B. & Q. R. Co., (App.) 277 
S.W. 356; Baldwin v. Hanley & Kin- 
sella Coffee Co., 216 S.W. 998, 202 
Mo.App. 650. 

Mont.—Maki v. Murray Hospital, 7 
P.(2d) 228; Bell v. Grimstad, 266 P. 
394, 82 Mont. 185; Puutio v. Roman, 
245. PS 523,16. Monts. LObs Pract iv. 
Kistler, (233, PB: 6005 72) «Monts “3565 
Lewistown First Nat. Bank v. Wilson, 
188 P. 371, 57 Mont. 384. 

Neb.—Bainter v. Appel, 245 N.W. 
16; Von Knuth v. Ryan, 186 N.W. 81, 
107 Neb. 351. 

N.H.—Andrew v. Goodale, 161 A. 

Burnham v. Concord R. Co., 45 
A. 563, 69 N.H. 280. 

N.J.—Dallas v. Sea Isle City, 87 A. 
467, 84 N.J.Law 679; Wilkins v. 
Standard Oil Co., 75 A. 166, 78 N.J. 
Law 524; Bennett v. Busch, 67 A. 
188, 75 N.J.Law 240; Nolan v. Bridge- 
ton & M. Traction Co., 65 A. 992, 74 
N.J.Law 559; Hummer vy. Lehigh Val- 
ley R. Co., 65 A. 126, 74 N.J.Law 196; 


Conover v. Middletown Tp., 42 N.J. 
Law 382. 
N.M.—Bank of Commerce Vv. 


Broyles, 120 P. 670, 16 N.M. 414 [rev 
on other grounds 34 S.Ct. 730, 234 U. 
Ss. ks: 58 L.Ed. 1214). 
N.Y.—Henry v. Talcott, 67 N.E. 617, 
175 N.Y. 390) 13 Ann. Cas; 217+ Hagan 
v. Sone, 66 N.E. 9738, 174 N.Y. S17): 
Gray v. Richmond Bicycle Coy) GOON, 
6.63, 9167 SN.¥i4359, (82 AmiSaRe 7:20 
[rev on other grounds 58 N.Y.S. 182]; 
Bagley v. Bowe, 11 N.E. 386, 105 N.Y. 
171, 59 Am.R. 488; Schusterman v. 
Schwartz, 66 N.Y.S. 512, 54 App.Div. 
634; Mosher v. Davis, 58 N.Y.S. 529, 
41 App.Div. 622; Illston, v. Evans, 50 
N.Y.S. 82, 27 App.Div. 447. 
N.D.—Schantz v. Northern Pac. R. 
Co., 173 N.W. 556, 42 N.D. 377. 
a, 


180 N.B. 641, 125 OhioSt. 126; Good- 
year Tire, ete., Co. v. Marhafer, 176 
N.E. 120, 38 OhioApp. 148; Kasky v. 
Baltimore, etc., R. Co., 155 N.E. 174, 
23 OhioApp. 185; Ham vy. Lake Shore, 
ete., R. Co.923 OhioCir.Ct, 496. 
v. Kelley Island Lime, etce., 
OhioCin.Ct) Misys Lt OhioCir.Dec. 568. 

Okl.—Davis v. Wyskup, 223 P. 357, 
97 Okl. 239; Waldrep v. Exchange 
State Bank of Keifer, 197 P. 509, 81 
Ok]. 162, 14, A.L.R..747; . Chicago, R. 
Tec Ps, Ry-2 Con vir Owens; 189. Psslt 
78 Okl. 114; Neeley v. Southwestern 
Cotton Seed Oil Co., 75 P. 357, 13 Okl. 
356, 64 L.R.A. 145. 


Or.—West v. Jaloff, 232 P. 642, 113 
Ors 184-36 cA, ERs 13891: Domurat v. 
Oregon-Washington R., ete., Co., 134 


PN 318y7664Or, 1135: 

Pa.—Dinan vy. Supreme Council C. 
M. B. A., 60 A. 10, 210 Pa. 456; Mce- 
Kinley v. Wainstein, 81 Pa.Super. 596. 

R.I.—Saunders vy. Kenyon, 159 A. 
824, 52 RI. 221. 

S.C.—Roberts v. Sovereign Camp, 
W. O. Wi) 164 S-E. 898, 166 S:C.. 393; 
Bouknight v. State Highway Depart- 
ment, 154 S.E. 95, 157 S.C. 154; Guig- 
nard Brick Works v. Allen Univ., 152 
S.E. 707,155 S.C. 507; Caughman v. 
State Highway Dept., 151 S.E. 107, 
154. S.C. 48; Driggers v. Atlantic 
Coast Line R. Co., 148 S.E. 889, 151 
S.C. 164 [rev on other grounds 49 §, 
Ct.. 490, 279: U.S. 787, 73 L:Hd. 957]; 
Green v. Atlanta, etc., R. Co., 148 S. 


|S.E. 744,95 S.C. 135; 
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able to the party against whom direction is sought ;** 
or unless the evidence is so conclusive that reasonable 


H.. 4633), 1510 SiC. wal sinevo one other 
grounds 49 S.Ct. 350, 279 U.S. 821, 73 
L.Ed. 976]; Leitner v. Columbia Ry., 
ete., (Cor T4373, 145 SC. axis 
Wigg v. Orphan’ Aid Soc., 143 S.E. 9, 
145°S.CY 393) Cudd?veiMoore; 119\-Ssat 
887, .126/4S'CY  266;°" Richardsonsv. 
Northwestern R. Co. of South Caro- 
lina, 117 S.E. 510, 124 S.C. 314; Oliver 
Vv. McWhirter, 96 S.E. 140, i09 S.C. 
358; Gobbel v. Columbia, me etc., Co., 
O13 SLAVES Te LO SC2 (36% Clark v. 
Southeastern L. Ins. Co., 85 S.B. 407, 
101 S.C. 249; Palmetto Fertilizer Co. 
v. Columbia, N. & L. Ry. Co., 83 S.E. 
36, 99 S.C. 187; Knight v. Knight, 78 
Pinckney v. At- 
lantic Coast Line R. Co., 75 S.E. 964, 
92 S.C. 528; Bartoli v. Grandy, 71 S.E. 


230, 89 S.C. 36. 

S.D.—Roberts' v. Ruh, 114 N.W. 
1097, 22 S.Dx13; McKeever v. Home- 
eioke Min. Co., 74 N.W. 10538, 10 S.D. 

Tenn.—Knoxville Traction Co. 
Brown, 89 S.W. 319, 115 Tenn. 323. 

Tex.—Choate v. San Antonio, etc., 
RE Co5 36): S AWE IZA AS Te iSe WW slo hoy uae. 
Tex. 85; Wilson v. Jones, (Commn. 
App.) 45 S.W.(2d) 572 [rev on other 
grounds (Civ.App.) 29 S.W.(2d) 845]; 
Reed v. Hester, (Commn.App.) 44 S. 
W.(2d) 1107 [rev on other grounds 
(Civ.App.) 28 S.W.(2d) 219]; Fed- 
eral Surety Co. v. Jetton, (Commn. 
App.) 44 S.W.(2d) 923 [mod (Civ. 
App.) 29 S.W.(2d) 534]; Lee v. W. 
D. Hayden Co., (Civ.App.) 48 S.W. 
(2d) 476; Chiles v. Good, (Civ.App.) 
41 S.W.(2d) 738; Wiggins v. Holmes, 
(Civ.App.) 39 S.W.(2d) 162; French 
v. Coleman, (Civ.App.) 13 S.W.(2d) 
469; Westchester Fire Ins. Co. v. 
Dickey, (Civ.App.) 246 S.W. 730; 
Westchester Fire Ins. Co. v. Biggs, 
(Civ.App.) 216 S.W. 274; Kansas 
City, M. & O. Ry. Co. v. West, (Civ. 

iel4S Sew 2060 Galt, ©. i845 cele 
Ry. Co. v. Wafer, 130 S'w. 712, 62 
Tex.Civ.App. 74; San Antonio Trac- 
tion Co. v. Levyson, 113 S.W. 569, 52 
Tex.Civ.App. 122. 

Utah.—Utah State Nat. Bank 
Livingston, 245 P. 781, 69 Utah 284. 

Vt.—Picknell v. Bean, 130 A. 578, 
99 Vt. 39; Partridge v. Cole, 119 A. 
398, 96 Vt. 281, 32 A.L.R. 854; "Spauld- 
ing v. New York Mut. L. Ins. Col, 16s) 
AN 22, 94) Vito 4200 ET ralcy, ave Grand 
Trunk R. Cos ay A. LOSEP TGs Vita ollos 

W.Va.—Lindsey v. Bluefield Prod- 
ae etce., Co., 112 S.E: 310, 91 W.Va. 

Wis.—Chippewa Falls Hotel Co. v. 
Employers’ Liability Assur. Corpora- 
tion, Limited, of London, England, 
241 N.W. 380; Cawley v. La Crosse 
City R. Co., 77 N.W. 179, 101 Wis. 145. 

Man.—Wood vy. Canadian Pac. R. 
Co., 20 Man. 92. 

[a] Only such inferences as are 
based on facts established by compe- 
tent evidence or admission, as dis- 
tinguished from those of a merely 
speculative or conjectural character, 
are sufficient, however, to preclude a 
direction. Fatherree ‘v. Griffin, 121 
So. 119, 153 Miss. 570. See Imperial 
Safe Deposit Co. v. University of Chi- 
cago, 187 Ill.App. 229. 

83. Ala.—American Nat. Ins. Co. 
v. Few, 141 So. 234, 224 Ala. 576; 
Chestang v. Kirk, 118 ‘So. 330, 218 Ala. 
176; Pelzer v. Mutual Warehouse Coz, 
117. 9S0. 1165, 217) Ala.)-6305 Bevill’ we 
Wilkins, 113 Sa. 28, 216 Ala. 299; 
Hartford Fire Ins. Co. v. Ingram, 112 
So. 424, 216 Ala. 111; T. L. Belcher 
& Co. v. Estes, 112 So. 216, 215 Ala. 
676; Yates v. Barnett, 113 So. 122, 
215 Ala. 554; Mobile & O. R. Co. v. 
Chambers, 110 So. 817, 215 Ala, 464; 
Liverpool, etc., Ins. Co., Ltd., v. Mc- 
Cree, 105 So. 901, 913 Ala, 534; Wil- 
son v. Windham, 104 So. 232, 213 Ala. 
31; Southern R. Co. v. Randall, 101 
So. 661, 212 Ala. 41; B. BF. Kay & Son 
vy. Alabama Cotton’ & Grain Co., 100 


Vv. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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men must all draw the same inferences or deductions 
therefrom and leaves no room to differ as to the 
conclusion to be reached,** or affords no basis for 
an inference adverse to the movant ;°> 
there is some prominent and decisive act in regard 
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or unless 


to the effect and character of which no room is left 


So. 8638, 211 Ala. 454; American Min- 
ing Co. v. Taylor, 100 So. 761, 211 
Ala. 513; Southern Ry- (‘Con w Cates} 
100 So. 356, 211 Ala. 282; Polytinsky 
v. Johnston, 99 So. 839, 211 Ala. 99; 
Hale v. Brown, 99 So. 645, 211 Ala. 
106; Haynes v. Phillips, 99 So. 356, 
211 Ala. 37; Orman v. Scharnagel, 98 
So. 123, 210 Ala. 381; Rooks v. Swift 
Sc COs: 98 So. 16, 210 Ala. 364; New 
Morgan County Building & Loan 
Ass’n v. Plemmons, 98 So. 12, 210 Ala. 
286; Warrant Warehouse Co. v. Cook, 
95 ‘So. 282, 209 Ala. 60; Brown v. 
Corona Coal Co., 94 So. 535, 208 Ala. 


5622; Tilson v. Graham, 94 So. 295, 
208 Ala. 312; Letson v. Mutual Loan 
Soc., 94 So. 288, 208 Ala.° 285; Mc- 


Millan v. Aiken, 88 So. 135, 207 Ala. 
35; Ward v. Limblad, 72 So. 80, 196 
Ala. 146; Birmingham Ry., Light & 
Power Co. v. Colbert, 67 So. 513, 190 
Ala. 229; Mobile & O. R. Co. v. Glov- 
er, 43 So. 719, 150 Ala. 386; Peters 
v.¥ Southern’ R.*Co., 33 So. 332, 135 
Ala. 533; Bromley v. Birmingham 
Mineral R. Co., 11 So. 341, 95 Ala. 397; 
Southern Building & Loan Ass’n -yv. 
Bartee, 139 So. 293, 24 Ala.App. 555 
[cert den 139 So. 294, 224 Ala. 276]; 
Ingram Land Co. v. Tubb, 89 So. 827, 
18 Ala.App. 113; Armour v. Alabama 
Power Co., 84 So. 628, 17 Ala.App. 280; 
Mobile Light & R. Co. v. Thomas, 
80 So. 693, 16 Ala.App. 629; Western 
Union Telegraph Co. v. Brazier, 65 So. 
95, 10 Ala.App. 308; Sloss-Sheffield 
Steel, etc., Co. v. Reed, 60 So. 468, 6 
Ala.App. 404. 

Ga.—Lay-Hall Grocery 
Jonns, 161-9 S:H) 354, 173. Ga, 695; 
Hodges v. Savannah Kaolin Co., 116 
SE} 3038, 155 Ga. 143 [rev 111. S-E. 
441, 28 Ga.App. 406, and op conformed 
to 117 S.E. 829, 30 Ga.App. 294]. 

Idaho.—Bean y. Katsilometes, 298 
P. 363, 50 Idaho 485. 

Md.—Spanish-American Cork, etc., 
Co. v. State. 107 A. 581, 1384 Md. 605; 
City of Baltimore v. Bassett, 104 A. 
39, 132 Md. 427; Capitol Traction Co. 
v. McKeon, 103 A. 314, 132 Md. 79; 
Meyer v. Justis, 76 A. 496, 112 Ma. 
220; Baltimore El. Co. v. Neal, 5 A. 
338, 65 Md. 438; Jones v. Jones, 45 
Ma. 144. 

N.C.—In re Deyton’s Will, 99 S.E. 
424, 177 N.C. 494. 

Pa.—Howard v. Wile, 64 Pa. 201. 

Tex.—Mitchell v. McLaren, (Civ. 
App.) '51°S:W. 269. 

Vt.—Place v. Grand Trunk Ry., 71 
A. 836, 82 Vt. 42. 

84.’ U.S.—Atchison, etc., R. Co. v. 
Condos, 30 F.(2d) 669; Alaska Fish 
Salting & By-Products Co. v. McMil- 
lan, 266 F. 26; Baldwin v. Jardine, 
Ot. ICO. UKs wold, By S6l" SV ElobpSs” va 
Kizer e236 EH 68L, 150NC.C. Al 13; “Par- 
sons v. Trowbridge, 226 F. 15, 140 C. 
C.A. 310, Ann.Cas.1917C 750; Chicago, 
ete; R..CoO..v,. Ponn; 191 F682; 5112) C. 
QUA. 1228: Howell. v.. Ware, 175. 
742, 99 C.C.A. 318; Crookston Lumber 
Gowv. «Boutin, 49 “680, 7.9) "C.C AY 
368; Railway Officials, etc., Acc. AS- 
soc..v. Wilson, 100 F. 368, 40 C.C.A. 
411; Chicago Great Western R. Co. v. 
Price, 97 F. 423, 38 C.C.A. 239. 

Ala.—Fowlkes v. Lewis, 65 So. 724, 
10 Ala.App. 543. 

Ariz. Kroeger v. Twin Buttes R. 
Co, 127 PP. 7186, 73%, 14 Ariz. 769, Ann. 
Cas.1914A 1289 [aff 114 PR. 5538, 13 
Ariz. 348, .Ann.Cas.1913E 1229, and 
GitsCyeci- 

Ark.—Neal v. St. Louis, ete., R. Co., 
78 S.W. 220, 71 Ark. 445 [rev on other 
grounds 28 S.Ct. 616, 210 U.S. 281, 52 
L.Ed. 1061). 

Cal.—In re Lances’ Estate, 14 P. 
(2d) 768; Seperman v. Lyon Fire 
Proof Storage Co, 275. P: 980, 97) Cal: 


Go; v. 


App. 654; Butler-Veitch v. Barnard, 
247 P, 597, 77 CalApp. 709. 

Conn.—Greeley vy. Miller’s, Inc., 150 
A. 500, 111 Conn. 584; Ackerson v. 
Erwin M. Jennings Co., 140 A. 760, 107 
Conn.) 393; 56 0ASE, Re 11272 

D.C.—Faucett v. Bergmann, 57 App. 
D:C@.)72910; 1) 2.2) E.G2d), Ais") Catholic 
University v. Waggaman, 32 App.D.C. 
307; Glaria v. Washington Southern 
Ri Ca.-730 App. DiCn 1559: 

Ill.— Gills v. New York, C. & St. L. 
R. Co., 174 N.E. 528, 342 Ill. 455 [aff 
258 Til.App. 11]; Austin v. Public 
Service Co., 215 Ill.App: 297; In re 
Hstate of Reed, 166 Ill.App. 341; 
Gathman v. Chicago, 127 Ill.App. 150. 

Ind.—Gasco v. Tracas, 155 N.E. 179, 
85 Ind.App. 591; Matthews v. Myers, 
115 N.E. 959, 64 Ind.App. 372; Kearns 
v. Burling, 42 N.E. 646, 14 Ind.App. 
143; New Albany v. Ray, 29 N.E. 611, 
3 Ind.App. 321. 

Ky.—Kentucky Traction & Terminal 
Co. v. Roman’s Guardian, 23 S.W.(2d) 
272; 232 Ky. 285. 

Mo.—Steéffens v. Fisher; 143 S.W. 
1101, 161 Mo.App. 386; Chilton v. Hal- 
stead, 130 S.W. 60, 149 Mo.App. 144; 


Houts v. St. Louis Transit Co., 84 S. 
W. 161, 108 Mo.App. 686. 
Neb.—Ashby vy. Peters, 245 N.W. 


408; Vrbsky vy. Arendt, 229 N.W. 337, 
119 Neb. 443; Cortland Bank v. Max- 
ey, 165 N.W. 467, 102 Neb. 20. 

N.J.—Kalogerakas v. Public Serv- 
ice Co-ordinated Transport, 8 N.J. 
Mise. 462, 150 A. 574. 

N.Y.—Bagley vy. Bowe, 11 N.E. 386, 
105 N.Y. 171, 59 Am.R. 488. 

Okl.—Meyers y. Caruthers, 200 P. 
913,83: Okl- 131; \Sharum:v. Sharum; 
200 P. 176, 82 Okl. 266; Durant v. Al- 
len, 168 P.- 205, 67 Okl. 1; Campbell 
v.. Thomas, 156) BP 647;- 56) OK, (7795 
Continental Casualty Co. v. Owen, 131 
P. 1084, 38 Okl. 107. 

Or.—Bergholtz v. Oregon City, 240 
Pape go mle eOr as) 

R.I.—Koury v. Providence-Wash- 
ington Ins. Co., 145 A. 448, 50 R.I. 118. 

S.C.—Walker v. New Amsterdam, 
154 S.E. 221, 157 S.C. 381; Campbell 
v. Tennessee L., etc., Ins. Co., 152 S. 
BS) 15) SIC. 63, Millercv., Atlantic 
Coast Line R. Co., 138 S.E. 675, 140 
S.C. 223) sleertwden (2:5 US e bbb 48 
§.Ct.-147, 72 L.Kd:.424];.. Wilson: wv. 
Atlantic Coast Line R. Co., 131, S.E. 
Vid, 134 S.C. 3h; Matheson. Vv. Cari- 
bo, 109 .S.BH. 102, 117 S.C. 291, 47 A.L.R. 
1263; Callison v. Charleston, etc., R. 
Cox 90 SiH <260): 106 S:C.-128. 

S.D.—Eggland v. South, 118 N.W. 
119, 22 S.De 467: 

Tex.—Roth v. Travelers’ Protective 
Assoc., 115 S.W. 31, 102 Tex. 241, 132 
Am.S.R. 871, 20 Ann.Cas. 97 [aff (Civ. 
App.) 108 S.W. 1039]; Sigmond Roth- 
child Co. v. Moore, (Commn.App.) 
STi: Wii2d)| 124, [neve On.) other 
grounds (Civ.App.) 22 S.W.(2d) 533]; 
Roxas, é) Ne. Oy Ry. | Covey. »kooks; 
(Commn.App.) 293 S.W. 554 [den reh 
(Commn.App.) 292 S.W. 536 aff (Civ. 
App.) 283 S.W. 622]; Swindall v. Van 
School Dist. No. 53, (Civ.App.) 37 S. 
W.(2d) 1094; Louisiana Ry. & Nav. 
Co. of Texas v. Loudermilk, (Civ. 
App.) 12 S.W.(2d) 824; Garrison v. 
Houston). é& VW. TW Ry.-'Co.,, (Civ: 
App.) 278 S.W. 488; San Angelo Wa- 
ter, Light & Power Co. v. Baugh, 
(Civ.App.) 270 S.W. 1101; Berryhill 
v. Berryhill, (Civ.App.) 193 S.W: 218; 
Texas & -P. Ry. Co. Va Hrazer, (Civ. 
App.) 182 S.W. 1161; Huggins v. Car- 
ey, (Civ.App.) 149 S.W. 390 [rev on 
other grounds 194 S.W. 133]; Sov- 
ereign Camp of Woodmen of the 
World v. Jackson, (Civ.App.) 138 S.W. 
1137; Equitable Life Assur. Society 
of United States y. Ellis, (Civ.App.) 
137 S.W. 184 [aff 147 S.W. 1152, 105 


for ordinary minds to differ.*® 
has been said to be especially true where the evi- 
dence is conflicting,®? the principle has been ex- | 
pressly held to be true even though the testimony 
or material facts are undisputed** or even con- 
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Although the rule 


Nex, 52613.) Houston, & Ts, RaiCo. sve 
Maxwell, 128 S.W. 160, 61 Tex.Civ. 
App. 80; Alexander v. St. Louis 


Southwestern Ry. Co. of Texas, 122 
S.W. 572; 57 Tex.Civ.App. 407; Gulf, 
etc., R. Co. v. Jackson, (Civ.App.) 109 
S.W. 478; Titterington v. Harry, (Civ. 
App.) 97 S.W. 840; Murphy v. Gal- 
veston, etc., R. Co., (Civ-App.) 96 S. 
W. 940 [rev on other grounds 101 S. 
W. 439, 100 Tex. 490, 9 L.R.A.N.S. 
762]; Long v. Red River, etc., R. Co., 
(Civ.App.) 85 S.W. 1048; Bonn v. 
Galveston, ete., R. Co., (Civ.App.) 82 
S.W. 808. 

Vt.—Jacobs v. Loyal Protective 
Ins. Co., 124: A. 848,.97 Vt. 516; Fitz 
gerald Bros. Brewing Co. v. Kelley’s 
Hstate, 105 A. 246, 92. Vt. 471. 

Wash.—Aitonen v. Morse, 240 P. 
14, 1836 Wash. 369. 

85. Fowlkes v. Lewis, 65 So. 724, 
10 Ala.App. 543; Parker v. Hickman, 
111 N.E. 649, 61 Ind.App. 152. 

86. Baltimore, ete., R. Co. v. Be- 
linski, 67 A. 249, 106 Ind. 452; Norvell 
v. Kanawha, etc., R. Co., 68 S.E. 288, 
67 W.Va. 467, 29 L.R.A.N.S. 325. 

87. Domurat v. Oregon-Washing- 
toneR. ete: Co, 134 PP. 813) 66Or Mons 

88 U.S.—Farmers’ Nat. Bank v. 
Missouri Livestock Commission Co., 
53 F.(2d) 991; White v. Bingham, 25 
F.(2d) 837: Chicago Great Western 
R.Co. v; Healy, 86 F..245, 30 C.C. Al 11. 

Ala.—National Life & Accident. Ins. 
Co. v. Hanner, 94 So. 259, 19 Ala.App. 
47. See Armour v. Alabama Power 
Co., 84 So. 628, 17 Ala.App. 280 (hold- 
ing it improper to give the affirmative 
charge where the testimony was with- 
out conflict in many respects but 
there were diverging tendencies which 
should have been left to the jury). 

Colo.—Western. Inv., ete., Co. v. 
First Nat. Bank, 128 1 476, 23 Colo. 
App. 143 [op am on other ground 131 
P. 800, 24 Colo.App. 37]. 

Ga.—-Marshall v. Woodbury Bank- 
ing Co., 68 S.E. 957, 8 Ga.App. 221. 

Kan,—_Kansas Pac. R. Co. v. An- 
derson, 23 Kan. 44. 

Me.—Patten v. Field, 81 A. 77, 108 
Me. 299. 

Md.—Smith v. Whitman, 150 A. 856, 
159 Md. 478. See Brown v. Ellicott, 
2 Md. 75 (the fact that evidence is 
all one way does not of itself jus-’ 
tify direction of a verdict). 

Mont.—Maki v. Murray Hospital, 
7 P.(2d) 228; First Nat., Bank of 
Lewistown y. Wilson, 188 P. 371, 57 
Mont. 3884. 

N.J.—Wilkins v. Standard Oil Co., 
75 A. 166, 78 N.J.Law 524; Bennett v. 
Busch, 67 A. 188, 75 N.J.Law 240; 
Nolan v. Bridgeton, etc., Traction Co., 
65 A. 992, 74 N.J.Law 559: Humner 
v. Lehigh Valley R. Co., 65 A. 126, 74 
N.J.Law 196. 

N.Y.—Henry v. Talcott, 67 N.E. 617, 
175 N.Y. 390, 13 Ann.Cas. 217. ah 

Ohio.—-Kasky v. Baltimore, ete., R, 
Co., 155 N.EB. 174,. 23 OhioApp. L852, 

Okl.—Messman y. Wilt, 217 P. 412; 
91 Okl. 240; Meyers vy. Caruthers, 206) 
PanZi2; oe OkL i31; Sharum v. Shar-) 
um, 200 P. 176, 82 OkL. 266; Waldrep' 
v. Keifer Exchange State Bank, 197 
P. +509, 82 Ok). 162,. 14s Ai Ra 747 
City of Durant v. Allen, 168 P. 205, 
67 Okl. 1; Continental Casualty Co. 
v. Owen, 131 P. 1084, 38 Okl. 107. 

Pa.—Hehr v. Consolidated Gas Co.,; 
50 A. 994, 201 Pa. 443, 88 Am.S.R. 819. 

S.C.— Clark v. Southeastern Life 
Ins. Co., 85 S.E. 407, 101 S.C. 249. 

Ss. D.—McKeever v. Homestake Min. 
Co., 74 N.W. 1058, 10 S.D. 599. 

Tex.—Mitchell ‘v. McClaren, 51 S. 
W. 269. 

Vt.—Spaulding v. New York Mut. 
L. Ins. Co., 109 A. 22, 94 Vt. 42; Tra- 
cy v. Grand Trunk R. Co., 76 Vt. 313, 
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[§ 448] (d) Where Evidence Disputed or Con- 
flicting. A trial court may not grant,®® and so acts 
properly in denying,®? a motion for a directed ver- 


57 A. 104. 

[a] Defendant’s failure to intro- 
duce evidence.—The mere fact that 
defendant offers no evidence does not 
of itself justify a direction for plain- 
tiff. Williams v. Duston, 111 A. 690, 
79 N.H. 490. 

89. E. EB. Alley Co. v. Ball, 136 So. 
704, 102 Fla. 1034; Gulf Refining Co. 
v. Ankeny, 135 So. 521, 102 Pla. 151; 
Gravette v. Turner, 81 So. 476, 77 Fla. 
311; Anderson y. Southern Cotton Oil 
Coe Ts AS00975, 13 Fla. 432; “Ee Rea. 
1917E 715; Hale v. Mason Hotel, etc., 
Co., 71 So. 540, 71 Fla. 469; Gunn vy. 
Jacksonville, 64 So.. 435, 67 Fla. 40; 
Florida East Coast R. Co. v. Hayes, 
164 So. 274, 66 Fla. 589. 

90. See cases infra this note; 
passim infra notes 92, 98. ‘ 

{al Direction for defendant (1) it 
bas been held should not be, and is 
improperly, given where the evidence 
ais conflicting (Geo. E. Wood Lumber 
Co. v. Gipson, 58 So. 364, 63 Fla. 316, 
‘323; Carlsbad Mfg. Co. v. Fletcher, 
73 S.E. 347, 10 Ga.App. 240; Fratus v. 
United Hlec. Rys., (R.1.) 144 A. 769; 
Strongoli v. Rhode Island Co.’s Re- 
ceivers, (R.I.) 113 A. 655; American 
Nat) ins. "Co:, vi Brankel,- (Tex: Civ: 
App.) 199 S.W. 1132. See Stager v. 
Troy Laundry Co., 68 P. 405, 41. Or. 
141; Huber vy. Miller, 68 P. 400, 41 
Or. 103 [both to same effect]) (2) 
on material facts (Spell v. Spell, 106 
S.E: 92, 151 Ga. 184; Newbold.v. Hay- 
ward, 54 A. 67, 96 Md. 247); (3) 
where there is conflicting evidence 
tending to support plaintiff’s position 
«(Newton v. Homochitto Lumber Co., 
138 So. 564, 162 Miss. 20; Hargraves 
v. Home Fire Ins. Co., 61 N.W. 611, 43 
Neb. 271); (4) where the testimony 
of defendant’s witnesses is at vari- 
ance with that of plaintiff (Finch v. 
Horn, ete., Baking Co., 94 Pa.Super. 
599); (5) where defendant’s testi- 
mony merely raises a question of 
fact (Nightengale v. Public Service 
Co-ordinated Transport, 149 A. 526, 
8 N.J.Misc. 238); (6) or where there 
is a direct conflict as to a defense, 
which, if established, is valid (Bur- 
nett v. Hinshaw, 67 P. 1101, 54 Kan. 
‘886; Menasha Wooden Ware Co. v. 
Nelson, 88 P. 1018. 45 Wash. 548). 

{[b] Direction for plaintif (1) is 
‘improper if plaintiff's evidence estab- 
lishes a cause of action and defend- 
-ant’s evidence puts in dispute any 
fact necessary to establish such cause 
‘(First State Bank of Elmore v. Har- 
Hiss 2io b. 1692, V4" Ok 282) C2) 
~where the evidence is in conflict and 
‘could result in a verdict for defend- 
‘ant (Howell v. Ware, 175 F. 742, 99 
‘C.C.A. 318; California Packing Corp. 
v. Lopez, 279 P. 664, 207 Cal. 600, 64 
‘ALR. 1412; Rheney v. Anderson, 96 
‘SB. 217, 22 Ga.App. 417; Farmers’ 
Grain, Lumber & Coal Co. of Wymore 
v. Taylor, 228 N.W. 253, 119 Neb. 216; 
Wakeland v. Robertson, (Tex.Civ. 
App.) 219 S.W. 842); (3) where, 
although plaintiff's evidence is strong 
and defendant’s, weak, there is a con- 
flict (Trotter v. McKay, 83 S.E. 857, 
142 Ga. 820); (4) or where plaintiff 
introduces evidence tending to sup- 
port the complaint, declaration, or 
petition and defendant then introduc- 
es evidence tending to support the 
defense (Caskey y. Chenoweth, 62 F. 
712, 10 C.C.A. 605; Buerger v. Mabry, 
73 So. 135, 15 Ala.App. 241; Kline v. 
Hanke, 36 P. 454, 14 Mont. 361; Pyle 
v. Park, (Tex.Civ.App.) 214 S.W. 652). 
(5) Where the evidence is conflict- 
ing, and such that the jury might 
reasonably find for plaintiff a less 
sum than directed, it is error to di- 
rect a verdict for plaintiff for a spe- 
cific sum. Morris vy. Purcell Bank & 
Trust Co. of Purcell, 204 P. 436, 85 


and 
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dict where the evidence, testimony, or facts are dis- 


Okl. 45; Miller v. Oklahoma State 
Bank of Altus, 157 P. 767, 53 Okl. 616. 

OL See cases infra this note; and 
passim infra notes 92, 93. 

{a] Refusal of defeudant’s motion 
(1) is held to be proper where the 
evidence is in dispute (Rogers v. 
Brooks, 17 So. 97, 105 Ala. 549; G. W. 
McNear, Inc., v. American & British 
Mfg. Co., 115 A. 709, 44 R.I. 190 [cert 
den 42 S.Ct. 462, 258 U.S. 629, 66 L. 
Ed. 800]) (2) or is conflicting and 
some of it tends to support the com- 
plaint, declaration, or petition (O. 
Boyle v. Northwestern F., ete., Ins. 
Co., 49 F.(2d) 713; Cochran v. Schrei- 
ber, 107 E. 371,46 C.C.A. 349; Phoe- 
nix Assur. Co. v. Lucker, 77 F. 2'43, 
23 °C.C.A. 139; Higdon v. Garrett, 50 
So. 323, 163 Ala. 285; Williams v. 
Sherry, 114 So. 849, 94. Fla. 998; Tips- 
word v. Potter, 174 P. 133, 31 Idaho 
SOOT, VANIER: (20 Gray vi brazen, 
148 A. 457, 158 Md. 189; Arava v. 
Bebe, 139 “A. 302, 48 RD 47895 (3) 
where there is conflict in the evidence 
on all points (Robinson vy. Crotwell, 
57 So. 23, 175 Ala. 194); (4) where 
there is evidence presenting a disput- 
ed question of fact as to material 
issues. affecting the right of recovery 
(Union Pac. R. Co. v. James, 56 F. 
10015 U6.:@sCtAL 2 att 6 “SIC i 09s 
163 U.S. 485, 41 L.Ed. 236]; Corona 
Coal Co. v. Sexton, 105 So. 716, 21 Ala. 
Avp. 51 [cert den 105 So. 718, 213 Ala. 
554]; Spargo v. Central R. Co. of 
New Jersey, 86 A. 385, 84 N.J.Law 
251. See Birmingham Ry., Light & 
Power Co. v. Sloan, 74 So. 359, 199 
Ala. 268 [holding that requested 
charges, denying recovery for certain 
injuries, were properly refused, where 
plaintiff testified to receiving the in- 
juries, although the expert testimony 
and the great weight of the testimo- 
ny was against her}); (5) where 
there is evidence going to discredit 
that relied on to establish a defense 
(Ziithnaei. win'sy) Coma wierd, wiles. Ca 
720, 140 U.S. 76, 35 L.Ed. 371); (6) 
or when the motion is not based on 
evidence that is contradicted (Jack- 
son v. Pennsylvania R. Co., 77 A. 905, 
228 Pa. 566): 

[b] Refusal of plaintiff’s motion 
is proper: (1) If the evidence is in 
dispute in important particulars. 
Matthews Turpentine Co. v. Keefe, 81 
So. 852, 17 Ala.App. 74; Bianchi v. 
Millar tlt GAS 52450945 Vite 8S 1C2) 
Where, although plaintiff's proof con- 
cededly establishes a particular fact, 
the fact is not one put in issue by de- 
fendant, defendant’s theory of defense 
being based on an alternative theory 
as to which the evidence is conflict- 
ing. Underfeed Stoker Co. v. Hudson 
County Consumers’ Brewing Co., 58 
A. 296, 70 N.J.Law 649. 

92. U.S.—Howard v. Louisiana, 
ete., R. ‘Co.; 49 H.(2d) 571; Atchison, 
ete., R. Co. v. Condos, 30 F.(2a) 669; 
Fidelity & Casualty Co. of New York 
ve Glenny 3B. (2d)s oleh Dhexas Con vs 
Brilliant Mie Co nwea TaviG2or). lie Wess 
Director General of Railroads v. Bish- 
op, 269 F. 611; Michigan Copper, etce., 
Co. v. Chicago Screw Co., 269 F. 502; 
Railway Officials, ete., Acc. Assoc. v. 
Wilson, 100 F. 368, 40 C.C.A. 411; Chi- 
cago Great Western R. Co. v. Price, 
97) W423) 88 CCA. 239. Travellers’ 
Ins! ‘Co.hva Randolph sy bei 4024 oO 
C.A. 305. 

Ala.—Pounders v. Nix, 140 So. 564, 
224 Ala. 393; Kreisman v. Kitch- 
en, 130 So. 394, 221 Ala. 674; South 
Central Telephone Co. v. Corr, 124 So. 


294, 220 Ala. 127; Cooke v. Embry, 
123° So. 27; 2119) Alan) 62835 (Sharp. v: 
Clopton, 117 So. 647, 218 Ala. 140; 


Alabama Power Co. v. Watts, 117 So. 
425, 218 Ala. 78; Doe v. Finnegan, 
113 So. 277, 216 Ala. 431; Harrison 


puted, controverted, or conflicting; or there is evi- 
denee both ways, on material matters or issues,” 
even though the evidence be open to debate and leave 


v. Wright, 111 So. 642, 215 Ala. 607; 
Mobile & O. R. Co. v. Chambers, 110 
So. 817, 215 Ala. 464; M. Frank Sons 
& Co. v. Davis, 108 So. 575, 214 Ala. 
601; Cairnes v. Hillman Drug Co., 
108 So. 362, 214 Ala. 545; J. R. Wat- 
kins Co. v. Pace, 101 So. 758, 212 Ala. 
63; B. RF. Kay & Son v. Alabama Cot- 
ton & Grain Co., 100 So. 863, 211 Ala. 
454; Monroe Stock & Exchange Co. 
v. Thames, 100 So. 348, 211 Ala. 320; 
Cooledge v. Collum, 100 So. 143, 211 
Ala. 203; Hale v. Brown, 99 So. 645, 
211 Ala. 106; Wright-Nave Contract- 
ing Co. v. Alabama Fuel & Iron Co., 
99 So. 728, 211 Ala. 89; Southern Ry. 
Co. v. Morris, 98 So. 387, 210 Ala. 
463; Tennessee Valley Bank v. Val- 
ley View Farm, 97 So. 62, 210 Ala. 123; 
Western Union Tel. Co. v. Thomas, 96 
So. 873, 209 Ala. 657; Bank of Ken- 
nedy v. Dorroh, 96 So. 611, 209 Ala. 
511; Hall v. Pearce, 96 So. 608, 209 
Ala. 397; Walling v. Field, 96 So. 471, 
209 Ala. 389; Davis v. Smitherman, 
96 So. 208, 209 Ala. 244; Chandler v. 
Birmingham News Co., 95 So. 886, 209 
Ala: 208; Naftel Dry Goods Co. v. 
Mitchell, 95 So. 32, 208 Ala. 640; Mil- 
lican v. Livingston, 93 So. 620, 207 
Ala. 689; Alabama Power Co. v. Ar- 
mour, 92 So. 111, 207 Ala. 15; Sloss- 
Sheffield Steel & Iron Co. v. Jones, 91 
So. 808, 207 Ala. 7; Louis Pizitz Dry 
Goods Co. v. Cusimano, 91 So. 779, 206 


Ala. 689; Royal Exch. Assur. of Lon- 
don, Eng., v. Almon, 89 So. 76, 206 
Ala. 45; Ensley Transfer & Supply 


Co. v. Alexander, 89 So. 42, 295 Ala. 
690; Phillips v. Matthews, 88 So. 641, 
205 Ala. 480; Houston v. Elrod, 81 
So. 831, 203 Ala. 41; J. A. Lindsey & 
Co. v.. Steenson, 79 So. 21, 201 Alas 
589; People’s Shoe Co. v. Skally, 71 
So. 719, 196 Ala. 349; Metropolitan 
Life Ins. Co. v. Goodman, 71 So. 409, 
196 Ala. 304; Baker v. Patterson, 55 


So. 135, 171 Ala. 88; Tobler v. Pio- 
neer Mining & Mfg. Co., 52 So. 86, 166 
Ala. “482°" St.q louis: ete. Re Com va 
Phillips; 51. Se. 638, 265 Ala. y 504. 


Whaley v. Sloss-Sheffield Steel & Iron 
Co.) ba, Sov 41 9, e64 Ava 216 02 Ol Agirie 


Cas. 822; Peters v. Southern R. Co., 
33 So. 332, 135 Ala. 533; Sanders v. 
Edmonds, 13 So. 505, 98 Ala. 157; 


Bromley v. Birmingham Mineral R. 
Cost Soy 341 95) Ala.39 7s) wayne uy. 
Mathis, 9 So. 605, 92 Ala. 585; Ashley 
v. Hill, 110 So. 597, 21 Ala.App. 603; 
Bailey v. Porter, 109 So. 1238, 21 Ala. 
App. 414; National Order of Mosaic 
Templars of America v. Bell, 108 So. 
636, 21 Ala.App. 401; Pelham Sitz & 
Co. v. Warner, 104 So. 349. 20 Ala. 
App. 596; Sovereign Camp, W. O. W., 
v. Brookins, 101 So. 65, 20 Ala.App. 
105; Roth Shoe Mfg. Co. v. Kartus, 
99 So. 772, 19 Ala. App. 612; Jones v. 
Ballard, 98 So. 40, 19 Ala.App. 460; 
Stanford v. Norwood Transp. Co., 95 
So. 829, 19 Ala.App. 173; Southern 
Finance Co. v. Foster, 95 So. 338, 19 
Ala.App. 109 [cert den 95 So. 340, 
ZOD PATEA. ous liee pCa elev item aVVemeAtl 
len & Co., 94 So. 782, 19 Ala.Avp. 55; 
Atlanta & St. A. B. Ry. Co. v. Hodges, 
94 So. 252, 19 Ala.App. 42; Farrow v.. 
Burns, 92 So. 2386, 18. Ala.App. 350 
[eert den 92 So. 426, 207 Ala. 197]; 
Tennessee Coal, Iron & R. Co. v. Pero- 
lio, 90 So. 875, 18 Ala.App. 148 [rev 
90 So. 876, 206 Ala. 403]; Hines wv. 
McMillan, 87 So. 696, 17 Ala.App. 509 
licert ser (37). Son. 69%) 1205 Ala oa calls 
Armour & Co. v. Alabama, Power Co., 
84 So. 628, 17 Ala.App. 280; Robert- 
son v. Hooton, 85 So. 582, 17 Ala. App. 
258; Denson vy. Stanley, 84 So. 770, 
17 Ala.App, 198 [cert gr 84 Sovi773; 
203 Ala. 408]; Southern Cotton Oil 
Co. v. Howle, 82 So. 560, 17 Ala.App. 
112; Benton Mercantile Co. v. Boy- 
ette, 81 So. 856, 17 Ala.App. 78; Mo- 
bile Light & R. Co. v. Thomas, 80. So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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693, 16 Ala.App. 629; S. E. Webb & 
Co. v. Riley, 80 So. 144, 16 Ala.App. 


570 [cert den 80 So. 482, 202 Ala. 400]; 
City of Montgomery v. Supple, 80 So. 


139, 16. Ala.App.: 565; Penney. *'v.- 
Grant,” T9So. 271,716) Ala: App. 550; 
Lum Machinery & Supply Co. v. 


Short, 78 So. 637, 16 Ala.App. 439; 
Gillespy v. Little, 77 So. 427, 16 Ala. 
App. 277; Commercial Finance Co. v. 
Dyer, 75 .So. 706, 16. Ala-App. 114; 
Cobb v. Hand, 68 So. 541, 12 Ala.App. 
461; Stamps v. Thomas, 62 So. 314, 
7 Ala.App. 622; Sloss-Sheffield Steel 
& Iron Co. v. Redd, 60 So. 468, 6 Ala. 
App. 404. See Empire Coal Co. v. 
Martin, 67 So. 435, 190 Ala. 169 (rec- 
ognizging rule). 
Ariz.—Tucson 
Bank v. 


Consolidated Nat. 
235 0b 38s 


Cunningham, 332; 
Brandon y.-Carr, 237 P. 642, 28 Ariz. 
454- Hines v. Gale, 213 Pr 395, 25 
Ariz. 657 Davis, ve Boresy 1199 Ps 116, 


22 Ariz. 497. 

Ark.—Cox v. Hamberg, 7 S.W.(2d) 
327, 177 Ark. 1193; Jackson County 
Gin Co. v. McCuistion, 5 S.W.(2d) 729, 
177 Ark. 60; Laster v. Raper, 294 S. 
W. 994, 173 Ark. 1181; Bowen-Ogles- 
by Milling Co. v. Hall, 279 S.W. 374, 
170 Ark. 201; First Nat. Bank v. Mc- 
Kee, 254 S.W. 382, 160 Ark. 63; St. 
Louis Southwestern Ry. Co. v. Mul- 
key, 139 S.W. 6438, 100 Ark. 71, Ann. 
Cas.1913C 1339; Lancaster v. School 
Dist. No. 17, 134 S.W..314, 97 Ark. 
643. 

Cal.—Vertson v. Los Angeles, 2 
P.(2d) 411, 116 Cal.App. 114; McCar- 
thy v. Pacific Elec. R. Co., 255 P. 868, 
82 Cal.App. 503. 

Colo.—Freeman v. Boyer Bros., 261 
P. 864, 82 Colo. 509, 55 A.L.R. 1285; 
Walsmith v. Hudson, 236 P. 783, 77 
Colo. 326; Rocky Mountain Motor Co. 
Ve Walker, 203=P) 10955 h7ile'Colos 63; 
Okey v. Jones, 197 PB. 752, 70 Colo. 
152; Colorado Coal, etc., Co. v.-John, 
38 P. 399, 5 Colo.App. 213. See West- 
ern Inv., etc., Co. v..First Nat. Bank, 
#28 0 P1476, 28 —Colo.App:*143 [op 
amended on other grounds 131 P. 800, 
24 Colo.App. 37] (holding direction to 
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Ga. 999; Binion v. Georgia Southern, 
ete., R. Col, 36 S:B) 9388) 111 Ga. 878; 
Allen v. Harris, 33 .S.E. 72, 108 Ga. 
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Ga.App. 686; Arnold v. Water Power, 
ete, (Co., 96 Sb. .343)/22 GarAppi 504 
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Transit Co., 84 S.W. 138, 108 Mo.App. 
645; Brown v. Mays, 80 Mo.App. 81; 
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Handler v. Newman & Lowy Beef 
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Briggs v. New York, S. & W. R. Co., 
136 A. 416, 5 N.J.Misc. 300. See Dick- 
inson v. Erie R. Co., 90 A. 305, 85 N. 
J.Law-586 (holding that a trial judge 
is only justified in directing a verdict 
on a court question arising from the 
admitted or uncontroverted facts); 
Stone v. Somers, 46 A. 758, 65 N.J. 
Law 191 (holding that, where each 
side produced evidence in support of 
its contention as to a material fact, 
direction was improper). 
N.M.—Jamison v. Shelton, 289 P. 
593, 35 N.M. 34; E. Rosenwald & Son 
vs Baca, 210 P. 1068, 28 N.M. 276; 
Bank of Commerce v. Broyles, 120 P. 
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App.) 21 S.W.(2d) 1079; City of Waco 
v. Branch, (Civ.App.) 8 S.W.(2d) 271 
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sion and no other would be sustainable,®°* the rule 
is sometimes stated in terms of a substantial®® con- 
flict in the evidence, or is referred to as a conflict 


v. Kelley’s Estate, 105 A. 246, 92 Vt. 
471 (so holding where the evidence 
was “somewhat” conflicting). >» 

{a] Dispute over amount of re- 
covery has been held a sufficient dis- 
pute to bar a direction. Brown v. 
Baird, 48 P. 180, 5 Okl. 133. 

{b] It is not conclusive that con- 
flict exists on material issues, that 
the court submits the case, including 
such issues, to the jury, even under 
a special interrogatory, or that the 


jury disagrees as to the answer there-* 


Hedderich v. Hedderich, 123 N.W. 
276, 18 N.D. 448. 

{e] Nonevidential 
Although a dispute in the evidence 
will prevent a direction, it has been 
held that merely pleading a denial, 
testifying as to opinions of the ef- 
fect of facts, argument denying the 
existence of such fact, or assertions 
by counsel that witnesses are testify- 
ing falsely, raises no controversy 
rendering a direction improper. Har- 
Tisivv., Louisville) etezw IRINCos rome 
116; Magruder v. Columbia Amuse- 
ment Co.,. 292: S.W..341, 218 Ky. 761; 
Boudeman v. Arnold, 166 N.W.. 985, 
200 Mich. 162, 8 A.L.R. 789. But see 
Milliken v. Thyson Commission Co., 
100 S.W. 604, 202 Mo. 637 (holding 
direction for plaintiff improper where, 
although no evidence is Submitted to 
controvert that introduced to sus- 
tain a petition, the allegations of the 
petition are denied by defendant’s 
pleading). 

[dad] Testimony need not be direct- 
ly disputed in the course of develop- 
ing the adverse case in order for the 
text rule to apply; it is sufficient if 
doubt be cast on it by cross-examina- 
tion or by other testimony disputing 
it indirectly. Wilson v. Royal Neigh- 
bors of America, 102 N.W. 957, 139 
Mich. 423. 

{e] Testimony of single witness. 
—A verdict should not be rendered on 
the testimony of a single witness who 
contradicts on cross-examination in 
material respects statements made 
by him on a prior examination un- 
der oath. Paul v. Van da Linda, 58 
Hun 611, 12 N.Y.S. 638. 

{f{] Where court refused to allow 
the adverse party to controvert cer- 
tain facts, following an admission by 
him of other facts, and then proceed- 
ed to direct a verdict, such~ action 
was improper and not’ sustainable. 
Metz Bros. Brewing Co., 
90 N.W. 766, 3 Neb. (Unoff.) 81. 

[eg] Where on one essential point 
party fails to make out case in any 
view of the evidence, the existence of 
conflict on any or all of the other 
material points in the case does not 
deprive the court of the power to 
direct nor affect the propriety of suc 
a disposition. Knapp v. Sioux Falls 
Nat. Bank, 40 N.W. 587, 5 Dak. 378. 

Immaterial conflicts see supra § 


442. 

93. Jordan v. Reed, 71 A. 280, 77 
N.J.Law 584; Baumann y. Hamburg- 
American Packet Co., 51 A. 461, 67 N. 
J.Law 250. 

94 See supra §§ 440, 441. 

95. U.S.—Minneapolis, etc., R. Co. 
v. Galvin, 54 F.(2d) 202 [cert den 52 S. 
Ct. 407, 285 U.S. 551, 76 L.Ed. 941]. 
See U. S. Fidelity & Guaranty Co. v. 
Blake, 285 F. 449 [cert: den 43 S.Ct. 
523, 262 U.S. 748, 67 L.Ed, 1213] 
(holding that the court may not di- 
rect if there is substantial evidence 
in favor of both parties). 

Ariz.—Kroeger v. Twin Buttes R. 
CO. L2te Peel OOun lo, lit Ariz 260) samen 
Cas.1914A 1289 [aff 114 P. 553, 13 
Ariz. 348, Ann.Cas.1913E 1229 and cit 
Cyc]. 

Cal.—Seperman vy. Lyon Fire Proof 
Storage Co., 275 P. 480, 97 Cal.App. 


to. 


controversy.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 448-449] 


on which reasonable men could disagree,®® or the 
conflicting testimony present is described as sufficient 
to support a verdict,®” or the evidence as being so 
conflicting that the jury could have found a verdict 
a bare conflict, created by a 
seintilla of evidence, is not substantial, within these 
On the other hand, it has been stated, 
at least in jurisdictions holding that the existence 
of any evidence whatever opposed to the motion will 
that, in case of conflict, 


for either party;°§ 


decisions. 


prevent a direction,! 


TRIAL 


Direction. 


if there is any evidence, however slight, to create 


654; Kohn v. National Film Corp., 
212 P. 207, 60 Cal.App. 112. 

Mont.—Schwab y. Peterson, 260 P. 
711, 80 Mont. 214. 

N.J.—Friedman vy. North Hudson 
County R. Co., 47 A. 631, 65 N.J.Law 
298; Kulman v. Erie R. Co., 47 A. 497, 
65 N.J.Law 241. 

N.D.—Gooler v. Hidness, 121 N.W. 
83, 18 N.D. 338; Zink v. Lahart, 110 
N.W. 931, 16 N.D.- 56; Pewonka v. 
Stewart, 99 N.W. 1080, 13 N.D. 117. 

W.Va.—Norvell v. Kanawha, etc., 
R. Co., 68 S.E. 288, 67 W.Va. 467, 29 
EeRLALN-S. 325. 

[a] Direction for defendant has 
accordingly been held beyond the 
court’s power, and improper: Ci) 
Where there is substantial evidence 
tending to prove in favor of plain- 
tiff all the controverted facts neces- 
sary to establish the case. Valdick 
v. LeClair, 289 P. 673, 106 Cal.App. 
489. (2) Where defendant’s evidence 
does not indisputably outweigh that 
for plaintiff. Kahill v. Reid, 153 A. 
179, 130 Me. 507. (3) Where plain- 
tiffs evidence tends to show his 
right to recover and is sufficient to 
sustain a judgment for him except 
for the conflicting evidence of de- 
fendant. Hanlen y. Baden, 49 P. 615, 
6 Kan.App. 635. (4) Where there is 
conflicting evidence sufficient to send 
the case to the jury. Lawrence v. 
Wilson Cypress Co., (Fla.) 140 So. 
630; Flannery v. Cleveland, ete, R 
Co., 26 OhioCir.Ct.N.S. 49. 

[b] Direction for plaintiff is im- 
proper where there is substantial 
evidence adduced to support the nec- 
essary findings in favor of defendant. 
Bank of Bishop & Co. v. Hawaii Soap 
Co., 28 Hawaii 180. 

[ec] In Georgia, under a statute 
(Civ. Code [1910] § 5926), authoriz- 
ing direction where there is no con- 
flict in the evidence and that intro- 
duced with all reasonable inferences 
therefrom demands a particular ver- 
dict, the test is not whether the evi- 
dence is such that the court in the 
exercise of a sound judicial discre- 
tion would set aside a verdict; and, 
if there is any substantial conflict 
on material issues, a direction of ver- 
dict is improper. Fielder v. Davison, 
17 -S:B. 618, 139° Ga.’ 509. 

96. Briggs v. Mann, 116 So. 2, 95 
Fla. 31. See Lane v. Choctaw, O. & 
G. R.'Co.; 91 P. 8838, 19 Okl. 324 (hold- 
ing direction improper where there 
is a material controverted question 
of fact on which reasonable minds 
might fairly come to different con- 
clusions). 

97. U.S.—Herman F. Hettler Lum- 
ber Co. v. Olds, 221 F. 612, 137 C.C.A. 
336. 

Conn.—Bradbury v. South Norwalk, 
68 A. 321, 80 Conn. 298. 

Del.—Pennsylvania, ete., R. Co. v. 
Gatta,, S5¢-A7 (927) 27 Del. 56, 47 sR. 
A.N.S. 932. 

Neb.—Allender v. Chicago & N. W. 
Ry. .Co,, -230.N. WwW. 11.02, 119 Neb. 559. 

Utah.—Christiansen v. Los Ange- 
LES val Coa Rin COOL mbes O20,e ieee Ute: 
85. 


98. Machado v. Mitamura, 24 Ha- 
waii 224; Superior Elkhorn By-Prod- 
ucts Coal Co. v. Three States Coal 
Co., 145 S.E. 436, 106 W.Va. 270; Nor- 
well v. Kanawha & M. Ry. Co., 68 S. 
EK. 288, 67 W.Va. 467, 29 L.R.A.N.S. 


325. 

99. Bradford-Kennedy Co. v. Fred 
Gr Clark Co.,'43.F.(24)) 675; ‘Kohn, v. 
National Film Corp., 212 P. 207, 60 
Cal.App. 112. See Devlin v. Beacon 
Light Co., 48 A. 482, 198 Pa. 583 (the 
court cannot direct where the tes- 
timony is conflicting unless that on 
one side amounts only to a scintilla); 
Hehr v. Consolidated Gas Co., 50 A. 
994, 201 Pa. 448, 88 Am.S.R. 819 (to 
same effect). And see supra § 440 
text and note 52. 

1. See infra § 449. 

2. Tobler v. Pioneer Min., etc., Co., 
52 So. 86, 166 Ala. 482; Thurman v. 
Bradford, 3 T’enn.Civ.A. 474. 

3. Cleveland Laundry Machinery 
Mfg. Co. v. Southern Steam Carpet 
Cleaning Co., 85 So. 535, 204 Ala. 297. 

4. U.S.—Herman H. Hettler Lum- 
bér Co. v. Olds, 221 BF: 612,137 °C.C.A. 
336: Jenkins, etc., Co. v. Alpena Port- 
ae Cement Co., 147 F. 641, 77 C.C.A. 

De 

Ala.—Armour & Co. v. Alabama 
Power Co., 84 So. 628, 17 Ala.App. 280. 

Cal.—McCarthy v. Pacific Electric 
Ry. Co., 255 P. 868, 82 Cal.App. 503. 

D.C.—Kohner v. Capital Traction 
Co., 22 App.D.C. 181, 62 L.R.A. 875. 

Ga.—Wood v. Bellamy, 114 S.E. 579, 
154 Ga. 431; Spell v. Spell, 106 S.F. 
92, 151 Ga. 184; Royal Blue Transp. 
Co. v. First & Merchants’ Nat. Bank 
of Richmond, Va., 162 S.E. 879, 44 Ga. 
App. 754. 

Mich.—Dirkes v. Lenzen, 214 N.W. 
84, 239 Mich. 270. 

Miss.—Mobile, ete., R. Co. v. John- 
son, 141 So. 581. 

Pa.—Derrick v. Harwood Elec. Co., 
111 A. 48, 268 Pa. 136; Baker v. Irish, 
33 A. 558,172 Pa.St. 528; Howard Ex- 
press Co. v. Wile, 64 Pa. 201. 

See Shannon v. Nightingale, 151 N. 
Hm. 573, 321 Ill. 168 (holding that only 
uncontradicted evidence of an affirm- 
ative defense will justify a directed 
verdict for defendant at the end of 
the whole case, where it is not war- 
ranted at close of plaintiff's case); 
Bunnell v. Rosenberg, 126 Ill.App. 196 
(to same effect). 

[a] Direction for defendant.—(1) 
If the condition of the evidence at the 
close of plaintiff’s case does not jus- 
tify a direction for defendant, no evi- 
dence introduced by defendant will 
justify such instruction except where 
there is uncontradicted evidence of 
an affirmative defense. Williams v. 
Southern Ry. Co., 258 Ill.App. 34. (2) 
Where plaintiff adduces evidence 
which, if uncontradicted, would jus- 
tify and sustain a verdict, no amount 
of contradictory evidence, however 
strong, will justify the court in di- 
recting a verdict for defendant. Be- 
gert v. Payne, 274 F. 784; Rochford 
v.i Pennsylvania .Co., 174 E.. 81, 98 .C. 
C.A. 105; Prochnow v. Victor M. Cox 
Loan, éte:))Co:, 179 P..809, 65. Colo. 
580; Chapman y. Nash, 89 A. 117, 121 
Md. 608; State v. Baltimore, ete., R. 
Co., 58 Md. 482. See Kohner v. Cap- 
ital Traction Co., 22 App.D.C. 181, 186, 
62 L.R.A. 875 (holding that “whether 
a verdict is directed against a plain- 
tiff at the conclusion of the testimony 
on his own behalf in chief, which 
may be done upon demurrer to such 
evidence, or upon motion equivalent 
to a demurrer, or whether it is di- 
rected at the end of the trial upon 
the whole evidence in the case, is or- 
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a conflict, the court may not direct a verdict,? even 
though the evidence as a whole is overwhelmingly 
in favor of the party moving for verdict.* 
case, if any evidence by itself sufficient to repel 
a direction is introduced conflicting with or con- 
troverting that of movant, it is immaterial how 
strong or persuasive the countervailing proof, on 
behalf of the movant, may be.* 

[§ 449] (e) Rule That “Any Evidence” Prevents 
In some jurisdictions, if there is any® 


In any 


dinarily immaterial in law, since in 
both cases the direction must neces- 
sarily be based, not upon the strength 
of the defendant’s case, but upon the 
weakness of that for the plaintiff. 
To allow that the plaintiff has made 
out a prima facie case, and yet to 
hold that the defendant has overcome 
it by his testimony, and thereupon 
peremptorily to direct a verdict for 
the defendant, would be simply to 
usurp the function of the jury. That 
there may be possible exceptions to 
this rule may perhaps be conceded, 
as when, for example, there is only 
a scintilla of evidence’’). (3) No 
matter how emphatically defendant’s 
evidence contradicts that for plaintiff, 
where plaintiff's evidence tends to 
support his contentions, it is improp- 
er to direct for defendant (Moran v. 
Ebey, 104 P. 522, 39 Mont. 517), (4) 
as it is in any ease where a verdict 
for plaintiff would be warranted, even 
though a preponderance of the evi- 
dence appears to Support one for de- 
fendant (Mexis v. Cooper, 129 So. 575, 
100 Fla. 160; Huber vy. Miller, 68 P. 
400, 41 Or. 103). 

[b] Refusal of defendant’s motion 
is proper: (1) Where there is evi- 
dence for plaintiff, even though the 
evidence against him so preponder- 
ates as to require the setting aside 
of a verdict in his favor. Cicero, ete., 
St. R. Co. v. Hughes, 125 Ill:App: 186. 
See Robinson y. Van Hooser, 196 F. 
620, 116 C.C.A. 294 (holding refusal 
proper “however much”  plaintiff’s 
evidence is contradicted by defend- 
ant). (2) Where the evidence con- 
flicts, even though plaintiff’s case is 
so thoroughly overturned, on the 
whole case, that a verdict for him 
would not be permitted to stand on 
defendant’s motion to set it aside as 
against the great weight of the evi- 
dence. Robinson v. Crotwell, 57 So. 
23, 175 Ala. 194. ; 

{c] Refusal of plaintiff’s motion 
is proper, whatever plaintiff’s con- 
tradicting evidence, where the evi- 
dence of defendant standing by itself, 
unopposed by contrary evidence, 
would support a verdict for defend- 


ant. Baker, etc., Co. v. Young; 55 F, 
(24). 53. fet eta 
[ad] Number of witnesses.—Al-, 


thoughia greater number of witnesses 


‘testify for movant than for the ad- 


verse party, if there is a conflict in 
the evidence, direction of a verdict 
is unauthorized. Atchison, T. & S. F, 
Ry. Co. v. Condos, 30 F.(2d) 669; Un- 
ion Pac. R..Co...v. James, 56 F. 1001, 
6 CC yA? O20 Satie 16o.s. Ct. l O9mearos 
WS. 485) 49 T hid. 236)- Harris ive 
Perkins, (Miss.) 25 So. 154; Lindsey 
v. Bluefield, Produce & Provision Co., 
L127 Sakae o kOe Ol Weva. LPS: Cains 
Kanawha Traction, ete., Co., 102 S.E. 
119, 85 W.Va: 434. See Moran vy. 
Ebey, 104 P. 522, 39 Mont. 517 (no 
matter how many witnesses for de- 
fendant dispute plaintiff's evidence, 
direction is not authorized if such 
case is sufficient to establish plain- 
tiff’s right). 

5. Tobler v. Pioneer Mining, etc., 
Co., 52 So. 86, 166 Ala. 482; Jefferson 
County Building & Loan Ass’n vy. 
Weaver, (Ala.App.) 143 So. 193; Rail- 
way Express Agency v. Brown, (Ala. 
App.) 141 So. 726; Ingram Land Co. 
v. Tubb, 89 So. 827, 18 Ala.App. 113; 
Armour & Co. v. Alabama Power Co., 
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shght® evidence,’ 


direct, 


there is no evidence to establish the issue.!” 
somewhat similar rules announced elsewhere, if there 
is any evidence, however slight, legally sufficient as 
tending to prove the case of. the adverse party, that 
is to say, competent, pertinent, and coming from a 
legal source, a verdict is not to be directed; An SUN 
action may be taken only where there is no evidence 
before the jury, either strong or weak, tending to 
establish the contention of the adverse party,'* and 
the motion must be overruled if there is any evi- 
dence which the jury are entitled to consider 
Of course, 
tions following such a rule, the fact that the court 
could grant a new trial, even for insufficiency of the 


against the moving party.*® 


84 So. 628, 17 Ala.App. 280; Provi- 
dent Sav. L. Assur. Soc. v. Johnson, 99 
S.W. 1159, 30 Ky.L. 1031; Richards v. 


Louisville, ete, R. Co., 49 S.W. 419, 
20 Ky.L.. 1478; Willey v. Shinn, 181 
N.E. 549, 42 OhioApp. 33. 

{a] Evidence developed on cross- 
examination of a witness may be suf- 
ficient, in this connection, to prevent 
the direction of a verdict. Chestang 


v. Kirk, 118 So. 330, 218 Ala. 176. 

6. Morgan-Hill| Paving Co. Vv. 
Thomas, 134 So. 480, 223 Ala. 88; 
Tobler v. Pioneer Mining, etc., Co., 52 
So. 86, 166 Ala. 482. 

7. Liverpool & London & Globe 


Mc- 


Ins. Co., Limited, of England v. 
And 


Cree, 105 So. 901, 213 Ala. 534. 
see cases supra notes 5, 6. 

8. Railway Express Agency  v. 
Brown (Ala. App.) 141. So. 1263 
George v. Wm. C. Johnson Candy Co., 
16 OhioApp. 487; McManus v. P. C. 
& Sta. Ee Co., § OhioDec. (Reprint) 


KO 19) Cine. L. Bul. 364. See Little 
Roek, ete, R. Co. v. Perry, 37 Ark. 
164 (to the same effect). Contra 


Quay v. Quay, 4 OhioN.P.N.S. 529. 

9. Bevill-v. Wilkins, 113 So. 28, 216 
Ala. 299: Liverpool .& London;.& 
Globe Ins. Co., Limited, of England v. 
McCree, 105 So. 901, 213 Ala. 534; 
Rooks v. Swift & Co., 98 So. 16, 210 
Ala. 364; New York Mut. L. Ins. Co. 
v. Mandelbaum, 92 So. 440, 207 Ala. 
234, 29 A.7..R. 649; Central of Georgia 
R. Co. v. Thomas, 104 So. 559, 20 Ala. 
App: 617; North American Accident 
Ins. Co. v. West, 53 S.W.(2d) 692, 245 
Ky: 316; Burdon v. Burdon’s Adm’x, 
225) Ky. 480, 9 S.W.(2d) 220; CS. 
Evans & Co. v. Early & Daniel Co., 
262 S.W. 970, 203 Ky. 618; Willey v. 
Shinn, 181 N.E. 549, 42 OhioApp. 33. 
But see Stanley’s Adm’r v. Duvin Coal 
Co, 36 SW. (2d) 630,. 237 Ky. 813 
(holding that the court may direct a 
verdict if, when case is submitted 
to jury, it will be bound to find ver- 
dict for movant); Bender yv. South, 
225 S.W. 504, 189 Ky. 623 (holding 
that a directed verdict is proper when 
the pleadings or evidence will not 
support any other verdict); McClain 
v. Boyett, 214 S.W. 816, 185 Ky. 97 
(holding that where there was not 
sufficient evidence to take case to the 
jury, the court did not err in direct- 
ing verdict for defendant). Contra 
Boozer v. Shelnut, 130 So. 171, 24 Ala. 
App. 6 [cert den 130 So. 172, 221 Ala. 
BAM 

10. 
sim supra notes 5-9; 
12 


[a] Direction for defendant.—(1) 
Only in the absence of all evidence 
against defendant (Stowers v. Dwight 
Mfg. Co., 30 So. 90, 202 Ala. 252; Lou- 
isville & N. R. Co. v. Jenkins, "72 So. 
68, 196 Ala. 136; Amerson v. Corona 
Coal & Iron Co., 69 So. 601, 194 Ala. 
L755 Lapler.v. ‘Pioneer Mining, etc., 
€o., 52, So. 86, 166-Ala. 482), (2) or 


See cases infra this note; pas- 
and infra note 


however weak or inconclusive it 
may be,® even a scintilla of evidence,® the court may 
not grant!® and properly refusestt a motion to 
directed verdicts being proper only where 


TRIAL 


Under 


direct;+? or, 


as 
in jurisdic- 


Parties. 


establish plaintiff’s case (Southern R. 
Co. v. Randall, 101 So. 661, 212 Ala. 
41; Bowen v. Hamilton, 73 So. 5, 197 
Ala, 418) (3) or the cause of action 
alleged (Alabama Western Ry. v. 
Mays, 72 So. 641, 197 Ala. 367), may 
the eourt direct for defendant. (4) 
Such a direction is improper and un- 
authorized where there is the slight- 
est evidence tending to prove (Chev- 
rolet Motor Co. v. Commercial Credit 
Co., 108 So. 248, 214 Ala. 433; MeGah- 
ey. v. Albritton, 107) So. 752, -2147Ala. 
279; Wood v. Hacker, 121 So. 4387, 23 
Ala.App. 12 [cert den 121 So. 441, 219 
Aja. 139]), (5) or any evidence tend- 
ing to establish (Southern States Fire 
Ins. Co. of Birmingham v. Kronen- 
berg, 74 So. 63, 199 Ala. 164; Louis- 
ville, etes R. Co. v. Jenkins, 72 So. 
68, 196 Ala. 186; Amerson y. Corona 
Coal & Iron Co., 69 So. 601, 194 Ala. 


175; Tobler vy. Pioneer Mining, etc., 
Co., 52 So. 86, 166 Ala. 482; Buffalo 
Rock Bottling Co. v. Stephenson, 118 


So. 498, 22 Ala.App. 605; Armour & 
Co. v. Alabama Power Co., 84 So. 628, 
17 Ala.App. 280), (6) in any degree 
(Jenkins v. Louisville, etce., nau; 
Aaa. W. 761,104 Ky! '673, 20 Ky.1. 
865), plaintiff’s cause, or right to re- 
cover. 

11. 
aun supra notes 5-9; 


[a] Refusal of defendant’s motion 
(1) is proper where there is any evi- 
dence showing or tending to prove 
plaintiffs right to recover (Mutual 
Life Ins. Co. of New York y. Mandel- 
baum, 92'"So..440, 207 Ala. 234, 29 A. 
L.R. 649; Wood v. Hacker, 121 So. 
437, 23 Ala.App. 12 [cert den 121 So. 
441, 219 Ala. 139]; Buffalo Rock Bot- 
tling Co. v. Stephenson, 118 So. 498, 
22 Ala.App. 605; Muir v. Glossbren- 
ner Motors Co., 276 S.W. 1058, 211 Ky. 
1), (2) evidence, and reasonable ten- 
dencies thereof, to prove the aver- 
ments of the complaint (J. C. Byram 
& Co. v. Livingston, (Ala.) 143 So. 
461), (3) or from which the court 
might infer liability (Bowen v. Ham- 
ilton, 73 So. 5, 197 Ala, 418), (4) or 
some evidence tending to establish 
the material allegations (Allen y. 
Fincher, 65 So. 946, 187 Ala. 599). 

12. Alabama Produce Co. v. Smith, 
141 So. 674, 224 Ala. 688; George v. 
Wm. CG, Johnson Candy Co., 16 Qhio 
App. 487. 

UU SUS! Only ae ee Vere mr tnere 
is a total failure of proof, total ab- 
sence of proof upon some one or more 
of the. hacia necessary to 
be established, that the court is au- 
thorized to direct a verdict.” ‘Clark 
v. Stitt, 12 OhioCir.Ct. 759, 760, 4 Ohio 
Cir.Dec. 51 

13. Minch v. Hilkowitz, 161 A. 164, 
162 Md. 649: Spanish- American Cork, 
etc., Co. v. State; 107 A. 581, 134 Md. 
605; Hodges vy. Baltimore Engine Coz, 


See cases infra this note; pas- 
and infra note 


[§§ 449-450 


evidence in point of fact, does not permit of its 
directing a verdict on the same basis.1® 
other jurisdictions, moreover, the rule is stated in 
a very similar way, and it is said, for instance, that 
the court may not direct where there is 
dence to the contrary,*’ or any testimony nieve ver 
to go to the jury on an issue involved in a cause,* 
put it is held that a bare scintilla of evidence is not 
sufficient, and the rule more fully explained is that, 
if there is evidence from which the jury might 
reasonably infer material facts, 
although it is said that the motion 
should be denied if there is a scintilla to the con- 
trary,*° it is held that a verdict should be directed 
unless the evidence is sufficient to warrant a rea- 
sonable jury in basing a verdict upon it.?+ 

[§ 450] f. Direction for One or More of Several 
Where 


{ where there is no evidence tending to 


In some 


any evl- 


the court may not 


there are a number of defendanis, 
94 A. 1040, 126 Md. 307, Ann.Cas.1917C 


766; Baltimore City Taxicab Co. v. 
Hmanuel, 93 A. 807, 125 Md. 246. 
{a] Direction for Geferdant has 


accordingly been held improper, and 
in excess of the’ court’s power, where 
there is any evidence, however slight, 
legally sufficient as tending to show 
liability or prove plaintiff's case, that 
is to say, competent, pertinent, and 
coming from a legal source. Burke v. 
Baltimore, 96 A. 693, 127 Md. 554; 
Standard Accident & Life Ins. Co. of 
Detroit, Mich. v. Wood, 82 A. 702, 116 
Md. 575; Mayer v. Justis, 76 A. 496, 
112 Md. 220. 

_ Wood Vee VOUNS, Zils” Paeio eyelet 


“Direction for defendant (1) 
may be given only when the court 
can say affirmatively that there is no 
evidence to support a verdict for 
plaintiff (Domurat vy. Oregon-Wash- 
ington Rete. Con 134 \P ot seo ouOr 
135), (2) using the term “evidence” 
to signify legal evidence tending to 
support plaintiff's case (Domurat v. 
Oregon-Washington R., ete., Co., su- 


pra), (3) and it is improper for the 
court to, and it should not, direct 
such a verdict where there is any 


evidence in favor of plaintiff (Doher- 
ty v. Hazelwood Co., 175 P. 849, 177 
P. 432, 90 Or. 475), (4) or some com- 
petent evidence produced by plaintiff 
supporting each material allegation 
in the complaint (Johnson vy. Hoff- 
man, 284 P. 567, 132 Or. 46). 

15. Doherty v. Hazelwood Co., 175 
P. 849, 177 P: 432, 90 Or. 475. 

[a] Refusal of plaiutiff’s motion 
(1) has been held proper where there 
is some competent evidence of record 
supporting the material averment’s 
of defendant’s affirmative defense 
(Clackamas Adjustment Co. v. Hight, 
267 P. 523, 125 Or. 3438), (2) or where 
there is any legal evidence to .sup- 
port a verdict for defendant (Powder 
Valley State Bank vy. Hudelson, 144 
RB; 494, G4 Ors 191). 

16. Huber v. Miller, 68 P. 400; 41 


Orawe3y 

17. Wittkowsky v. Wasson, 71 N. 
C. 451; Maybank v. Rogers, 82 S.E. 
422, 98 S.C. 279; Smith vy. Southern 
Ry. Cop 79 SE 1099.9 96 Si Caalos. 

18 Caughman vy. State Highway 
Dept., 151 S.H. 107, 154 SC. 48; Drig- 
gers v. Atlantic Coast Line R Co., 
148 S.H. 889, 151 S.C. 164 [rev on other 
frounds “497 S:Ct,, 49.0, 2:79) WES. “Ta 
73 L.Ed. 957]; Leitner v. Columbia 


Rs tes Co: 143 Sc 27s. ol bes Oe 
489; Wigg v. Orphan Aid Soc., 143 
S.B. 9, 145 S.C. 393. 


19. Cable v. Southern R. Co., 29 S. 
EH. 377, 122. N.C. 892; Wittkowsky v. 
Wasson, 71 N.C. 451. 

20. Sanders v. Charleston & W. C 
Ryn vConw 145. Si). 400, 247 ISChras Te 

21. Sanders v. Charleston & W. C. 
Rye Co.) 145) St 400 Las SiG ee 
Leitner v. Columbia Ry., etc., Co., 143 
S.B. 273, 145 S.C. 489. 


For later cases, developments and changes in the law see Annotations, same title and section number.: 


§ 450] 


a refusal of a direction generally against plaintiff 
or plaintiffs is proper, and such a direction is im- 
proper if there is a ease for plaintiff as against any 
one of the defendants;??-?* conversely, where there 
are a number of plaintiffs, a direction generally 
against defendant or defendants is improper, and a 
refusal to direet proper where there is a ease made 
out for defendants against any plaintiff or plain- 
tiffs.°* Refusal to direct generally for defendant, 
sued by several plaintiffs, is proper where the evi- 
dence is sufficient in favor of any plaintiff to pre- 
vent a direction as against him;?° so, a refusal to 
direct for plaintiff, suing several defendants, is 
proper where the evidence is sufficient in favor of 
any defendant.2® However, where plaintiff fails 
to prove which one or more of several defendants 
was guilty of the wrong charged, it is proper to di- 
rect a verdict for defendants generally ;?7 converse- 
ly, where the evidence shows no community of inter- 
est authorizing a joint action and joint recovery 
by several plaintiffs, direction for defendants as 
against all plaintiffs thus joining has been held prop- 
er." Moreover, it has been held that, where to the 
original defendants another has been added by 
amendment of the petition, if the evidence per- 
mits or requires a direction for those originally 
sued, verdict should be directed generally regard- 
less of the state of the proof as to the defendant 
added by amendment.?® Ordinarily, if the motion, 
or the direction, is specifically limited to one or 
some only of the several plaintiffs or defendants, 
as the case may be, the court may properly pass 


22-23. Curran v. Stein, 60 S.W. 839, 
TO Kye 09 22 Kyat Wb: Pennsyl- 
vania Steel Co. v. Wilkinson, 69 A. 
412, 107 Md. 574, 16 L.R.A.N.S. 200; 


Ark.—King v. 
132 Ark. 54. 


TRIAL 


Ala.—Watts v. Atlanta, B. & A. R. 
Co., 60 So. 861, 179 Ala. 436. 
Allen, 200 S.W. 277, 
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on the motion and may and should grant the direc- 
tion, this referring to particular parties either where 
they are the movants and the state of the proof is 
such that they are entitled to a direction,®® or where 
they are the parties against whom the motion is di- 
rected, and the evidence is such, under general rules, 
as to authorize a direction against them;*! but, even 
where the motion or direction is thus speeifie and 
limited, if the evidence as to the parties designated 
does not call for a direction, under the general rules, 
direction is improper and refusal proper,?? even 
though the contrary result would have been proper 
as to a-coparty, had he moved for a direction.?? It 
is largely within the discretion of the court whether 
it shall grant a motion thus limited;** considera- 
tion should be given to the probable effect upon the 
rights of coparties involved in granting it;?® and 
in such a case an otherwise proper direction is im- 
preper, and an otherwise improper refusal proper, 
where a contrary determination would prejudice 
the coparties not specified in the motion.*® A direc- 
tion for one or some of the parties does not require 
that the court direct similarly for their coparties.** 
Where, however, the cause of action set up is such 
that the verdict thereon must necessarily be joint, 
a direction, producing a contrary result, in favor 
of one or some only of the parties, is improper ;** 
and the same is true where the nature of the case 
is such that a direction for one necessarily is tan- 
tamount to a direction against the other, and the 
state of the proof will not support the latter re- 


W.Va.—Smith v. 145 S.E. 
596, 106 W.Va. 119. 
[a] Defendant named only in cap- 


tion of petition, and as to whom no 


Abbott, 


Vonderhorst Brewing Co. v. Amrhine, 
56 A. 8383, 98 Md. 406; Harbison v. 
Chicazco: Rk > Ry.7Co.. 374 S.Ww. 
(2d) 609, 614, 327. Mo. 440, 79 A.L. 
R. 1 feit- Cyc]; Hood v. Mathis, 21 
Mo. 308; Smith v. Weilbacher Truck 
Service Co., (Mo.App.) 35 S.W.(2d) 


996; Smith v. Gately Stores, (Mo. 
App.) 24 S8.W.(2d) 200. + 
Tex.—Weathered v. Meek, (Civ. 


App.) 258 S.W. 516; Priddy v. Child- 
ers, (Civ.App.) 231 S.W. 172 [rev on 
nes grounds (Commn.App.) 240 S.W. 
1107}. 

24. Wheeler v. Wheeler, 77 S.E. 
875, 139 Ga. 604; Hulsey v. Hulsey, 
(Tex.Civ.App.) 42 S.W.(2d) 179. 

25. Baltimore Quarries Co. v. 
Gwyerm! 172) A. 590, 137 Md. .379: 

26. Murphy v. ives ee ee 62 So. 706, 
183, Ala. 209. 

27. Pierce v. Galveston, ete., R. 
Co., (Tex.Civ.App.) 108 S.W. 979. 

28. Cole v. Lambert, 106 So. 180, 
214 Ala. 57. But see supra § 421 text 
and note 34. 


29. Alabama Power Co. v. Key, 
140 So. 233, 224 Ala. 286 [foll 140 
SOMMOge aed  eAlaaeeO2 din VOU. “Vs 


Scruggs, 106 So. 182, 214 Ala. 32. 

[a] Reason for rule.—There would 
otherwise be a complete change of 
parties defendant. Alabama Power 
Co. v.. Key, 140 So. 233, 224 Ala. 286 
[foll 140 So. 922, 224 Ala. 702]; Roth 
v. Scruggs, 106 So. 182, 214 Ala. 32. 

{b] Intervener or interpleader (1) 
where state of proof is sufficient for 
the purpose, is entitled to a directed 
verdict (Hendley v. Globe Refinery 
Cos Gio. App.) 619) Saw o.1 163) 59. ¢2) 
but if there is any question of fact 
affecting his rights, the court may 
not, and should not, direct for him 
(Johnston vy. Luling Mfg. Co., (Tex. 
Civ.App.) 24 S'W. 996). 

30. U.S:—Standard Trust Co. v. 
Commercial Nat. Bank, 240 F. 308, 153 
C, CYA, 2:29, 

, 
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Cal.—Newson vy. Hawley, 270 P. 364, 
205 Cal. 188. 

-C.—Capital Traction Co. v. Vaw- 
ter, 87 App.D.C. 29. 

Ill.—Kinloch Long Distance Tele- 
phone Co. of Missouri v. Alton Gas 
& Electric Co., 210 Ill.App. 540. 

Iowa.—Dickson v. Young, 221 N.W. 
820. 208 Iowa 1. 

Kan.—Stuckey v. Irwin, 163 P. 621, 
100 Kan. 57. 

Mich.—Johnston v. Cornelius, 159 
N.W. 318, 193 Mich. 115; Costello v. 
Ten Eyck, 49 N.W. 152, 86 Mich. 348, 
24 Am.S.R. 128. 

Miss.—Gulf, etc., R. Co. v. Carlson, 
102 So. 168,.137 Miss. 613. 

Mo.—Benoist v. Sylvester, 26 Mo. 


585; Brown v. Lewis, 25 Mo. 335; 

Livingston v. City of St. Joseph, 161 

S.W. 304, 174 Mo.App. 636. 
Okl.—Tidal Oil Co. v. Pease, 5 P. 


(2d) 389, 153 Okl. 137. 

Tex.—Bowman vy. Saigling, 119 S.W. 
295, 102 Tex. 485 [aff (Civ.App.) 111 
S.-W. 1082]; San Antonio, U. & G. R. 
Co. v. Galbreath, (Civ.App.) 185 S.W. 
901; Broussard y. Blanchette, (Civ. 
App.) 138 S.W. 488; Gulf, eta, R. Co, 
v. Cunningham, 113 S.W. 767, 51 Tex. 
Civ.App. 368. See Dunn vy. Taylor, 
143 S.W. 311 [rev on other grounds 
147 S.W. 287] (holding, where a ver- 
dict awarded recovery to various par- 
ties to the suit, by name and in quan- 
tities specified, an objection on appeal 
that the directed verdict was defec- 
tive for failure to dispose of certain 
other parties not therein mentioned 
is untenable, where the court charged 
that such other parties could not re- 
cover, and that the verdict must be 
against them and in favor of whoever 
might recover, which charge was giv- 
en effect by the judgment entered). 

Utah.—Groot v. Oregon Short’ Line 
R. Co., 96 P. 1019, 34 Utah, 152. 

Vt. —-Ronan v. J. G. Turnbull Co., 


1131 A,.788,.98 Vt. 280. 


allegations of the petition relate, has 
been held entitled to a _ direction. 
Peirano v. Shapiro, 223 S.W. 1098, 
188 Ky. 652. 

Shi. Sans Antonio, reten Re Coles 
Galbreath, (Tex.Civ.App.) 185 S.W. 
901. See Costello v. Ten Eyck, 49 N. 
W. 152, 86 Mich. 348, 24 Am.S.R. 128 
(holding that, where the suit is in tort 
and not in assumpsit, the court may 
direct for plaintiff against one of 
the defendants). 

32. Ala.—McKissack v. Witz, 25 
So. 21, 120 Ala. 412. 

Tll.— Kinloch Long Distance Tel. 
Co. v.. Alton. Gas; ete: (Cot) 210 snk 
Apn. 540. 

Md.—Pugaczewska v. Maszko, 163 
A. 205; Atlas Realty Co. v. Galt, 139 
A. 285, 153 Md. 586; Firor v. Taylor, 
81 A. 389, 116 Md. 69. 

N.J.—Van Brunt v. Wiener, 158 A. 
928, 10 N.J.Misc. 298. 
heats .I.—Newberger v. Feldman, 94 A. 

73. 

33. Marks v. Hastings, 13 So. 297, 
101 Ala. 165. 

34. Capital Traction Co. v. Vaw- 
ter, 37 App.D.C. 29. 

[a] Confusing motien, actually 
seeking a direction for one party only, 
who is really entitled thereto, but so 
phrased as to mislead the fury into 
considering it a direction for defend- 
ants. generally, is properly refused. 
ake v. Taylor, 81 A. 389, 116 Ma. 

35. Capital Traction Co. v. Vaw- 
ter, 3% App.D.C. 29: 

36. Moon vy. Benton, 68 So. 589, 13 
Ala.App. 473; Capital Traction Co. v. 
Vawter, 37 App.D.C. 29; Gulf & S. 
TR. -Cojv. Carisonmi02 aos L689 aio7 
Miss. 618. See Levitan v. Chicago 
City Ry. Co., 203 Lll.App. 441. 

87. City of Louisville v. Hans, 180 
S.W. 65, 167 Ky. 160; Boyd v. Kansas 
City, 237 S.W. 1001, 291 Mo. 622. 

88. Giventer y. Antonofsky, 205 N. 
VASE OS 
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sult.2° 


lyase 


erally claimed by each of them.*? 


jurisdiction it has been held that, in certain cases, 
a verdict may be directed in favor of both plaintiff 
and defendant against third parties who are cited 


and make default.*? 


[§ 451] g. Direction on One or More of Several 
Although one or more of several counts, 
issues, or defenses offered are not established, never- 
theless if there are others remaining as to which the 


Counts. 


evidence adduced or case made is 


39. Gulf, ete, R. Co. v. Carlson, 
102 So. 168, 137 Miss. 613. 

40. Calkins v. Wyoming Coal Min- 
ne,eo. Lvl. 265, 25. .W yo. 4095) But 
see International Packing Co. v. Tone, 
165 Ill.App. 248 (holding that, if the 
evidence for plaintiff does not estab- 
lish joint liability of defendants, a 
peremptory instruction in favor of 
both defendants is proper, notwith- 
standing no plea denying joint liabil- 
ity has been interposed). 

41. Brown v. Androscoggin & K. 
Ri Co:, 143 A. 596,127 Me. 387. 

42. Los Angeles Farming, etec., Co. 
v. Thompson, 49 P. 714, 117 Cal. 594 
{aff 21 S.Ct. 289, 180 U.S. 72, 45 L.Ed. 
432]. 

43. Bullis v. Noyes, 12 S.W. 397, 
75 Tex. 540. 

44. See passim supra §§ 439-449, 

45. Ala.—Woodward Iron Co. v. 
Burges, 121 So. 399, 219 Ala. 136; 
Brown v. Corona Coal Co., 94 So. 535, 
208 Ala. 522; Murphy v. McAdory, 62 
So. 706, 183 Ala. 209; American Ry. 
Express Co. v. Dunnaway & Lambert, 
88 So. 60, 17 Ala.App. 649; Huff v. 
Dyer, 77 So. 926, 16 Ala.App. 332 [cert 
den 78 So. 988, 201 Ala. 699]. See Ex 
parte E. C. Payne Lumber Co., 85 So. 
9, 203 Ala. 668 [rev on other grounds 
82 So. 649, 17 Ala.App. 159]; Sover- 
eign Camp of Woodmen of the World 
v. Keefe, 84 So. 810, 203 Ala. 636 (both 
to the same effect). 

D.C.—United .Cigar Stores Co. v. 
Young, 36 App.D.C. 390; Washington 
Asphalt Block Co. v. Mackey, 15 App. 
D.C. 410. 

Ill.—Kennedy v. 40tna Life Ins. Co., 
90 N.E. 292, 242 Ill. 396; Wyckoff-v. 
Chicago City R.:Co., 85 N.E. 237, 2324 
Tll. 613 [aff 136 Tll.App. 342]; Galanos 
v. Springfield & Northeastern Trac- 
tion Co., 164 Ill.App. 17; Lucy v. Eul- 
berg, 154. Ill.App. 23; Chicago & J. 
E. Ry. Co. v. Muff, 122 Ill.App. 183. 

Ind.—Delphos Hoop Co. v. Smith, 
95 N.E. 309, 176 Ind. 29. ' 

Md.—Baltimore & O. R. Co. v. Wind- 
sor, 126 A. 119, 146 Md. 429; Buffing- 
ton v. Davis, 33 Md. 511. 

Mass.—Tourtellotte v. Saulnier, 166 
N.E. 879, 267 Mass. 361; Clark-Rice 
Corporation vy. Waltham Bleachery & 
Dye Works, 166 N.E. 867, 267 Mass. 
402; Carere v. F. W. Woolworth Co., 
156 N.E. 55, 259 Mass. 238; Taxi 
Service Co. v. Gulf Refining Co., 147 
N.E. 863, 252 Mass. 314; Tinkham v. 
Everson, 106 N.E. 602, 219 Mass. 164; 
Grenier v. O’Gara, 106 N.E. 563, 219 
Mass. 15; Mistretta v. Cutulle, 100 N. 
EB. 355, 213 Mass. 250; 
Brooks, 59 N.E. 1009, 178 Mass. 425. 

Mo.—Johnson v. Grayson, 130 S.W. 
673, 230 Mo. 380; Noeninger v. Vogt, 


Where, as to each and all of the parties 
joined, the evidence is sufficient to entitle them to 
a direction, a direction is proper and should be given 
for them generally ;*° conversely, where none of the 
evidence for any of them is sufficient, under the 
general rules, as against a motion to direct, the 
courf may and should direct against them general- 
Under such circumstanees, a direction against 
several parties jointly, instead of severally, is prop- 
er where, although their interests are several, they 
jointly have set up affirmative claims or defenses 
without specification of the items or portions sev- 


Hadlock ev. } 


TRIAL 


the rules above 


lead the jury.*® 


In at least one 


[§§ 450-451 


set forth,#4 a general verdict on 


the whole case may not be directed in favor of the 
movant and is properly refused ;*® the same is true 
where the motion, although not actually one for a 
general direction, is so ambiguously worded as to 
convey that notion and thereby to confuse and mis- 


If, however, the evidence entitles 


the movant to a direction as to each and all of the 
several counts, issues, or charges,** or if, as to an 
issue or count, although only one of several, the state 
of the proof is such that verdict may be directed, 
and that particular issue or count is of such a na- 
ture that it is determinative of the whole case, re- 
gardless of the state of proof as to other issues, ** 
a direction on the whole case is proper and is to be 
given. Moreover, where the motion clearly seeks a 


direction only as to specified counts, items, issues, or 


sufficient within | to motions thus 


88 Mo. 589; People’s Bank of Queen 
City v. 4itna Casualty & Surety Co., 
40 S.W.(2d) 535, 225 Mo.App. 1113; 
Williams v. Nationa] Life & Accident 
ins. Co. LoS: Wec2d yy  L0s4a 2o28 M0: 
App. 355; Greggers v. Gleason, (App.) 
299 S.W. 633; Goggin v. Wells, (App.) 
249 S.W. 702; Stephens v. Saunders, 
(App.) 239 S.W. 690. 

N.J.—McMahon vy. American Ry. 
Express Co., 141 A. 566, 6 N.J.Misc. 
468 [aff 144 A. 920, 105 N.J.Law 494]. 

S.D.—Roberts v. Jacobs, 156 N.W. 
589, 37 S.D. 27; Paxton & Gallagher 
Co. v. Starkweather, 128 N.W. 479, 26 


S.D. 99. 

Tex.—Fulwiler v. Daniel, (Civ. 
App.) 280 SW. 348; Cochran v. Tay- 
lor, (Civ.App.} 209 S.W. 253; Inter- 
national & G. N. Ry. Co. v. Woldert 


Grocer Co., (Civ.App.) 176 S.W. 613; 


Menefee vy. Bering Mfg. Co., (Civ. 
App.) 166 S.W. 365; Harris v. Parr, 
(Civ.App.) 165 S.W. 42; Martin v. 


Daniel, (Civ.App.) 164.S.W. 17; Board- 
man vy. Woodward, (Civ.App.) 118 S. 
W. 550. 

Vt.—Yandow v. New Amsterdam 
Casualty Co., 143 A. 299, 101 Vt. 322. 

Wash.—-Stevens y. Wilson Creek 
Union Grain & Trading Co., 261 P. 399, 
145 Wash. 624. 

[a] Although particular defense 
is determinative of whole action and 
a finding in favor of defendant there- 
upon will altogether bar recovery, it 
has been held that the court may di- 
rect a verdict only as to the particu- 
lar issue and not generally. Buffing- 
ton v. Davis, 33 Md. 511. 

[b] If all counts, issues, or de- 
fenses are insufficiently supported by 
the evidence, however, there being 
none which are established, the court 
may direct a verdict generally. Re- 
public Iron, etce., Co. v. Lee, 81 N.E. 
411, 227 Ill. 246. 

46. Morgan-Hill Paving Co. v. 
Thomas, 134 So. 480, 223 Ala. 88. 

47. Tobler vy. Pioneer Mining & 
Mfg. Co., 52 So. 86, 166 Ala. 482; Na- 
tional Life & Accident Ins. Co. v. 
Lokey, 52 So. 45, 166 Ala. 174; Heaton 
v. Nelson, 194 P. 614, 69 Colo. 320; 
Chicago, etc., Coal Co. v. Hartwell, 
122 Ill.App. 330; Ketterman y. Ida 
Grove, (lowa) 120 N.W. 641. ‘ 

48. Peerless Fire Ins. Co. v. 
Reveire, (Tex.Civ.App.) 188 S.W. 254. 

49. See passim supra §§ 439-449. 

50. U.S.—Hessig-Ellis Drug Co. vy. 
Grinnell Lithographic Co., 33 F.(2d) 
449; Patielo v. Allen-West Commis- 
sion Co., 131 F. 680, 65°C.C.A. 508: 

Ala.—Alabama Power Co. v. Conine, 
93 So. 22,'207 Ala. 4353. Christian Vv. 
Stith Coal Co., 66 So. 641, 189 Ala. 
500; Bedsole v. Davis, 66 So. 491, 189 


defenses, rather than upon the whole case, the ordi- 
nary rules respecting the sufficiency of evidence and 
the propriety or impropriety of the court’s action in 
granting or refusing the direction*® have been appled 


addressed to particular matters.°° 


Ala. 325; Louisville & N. R. Co. v. 
Andrews, 54 So. 553, 171 Ala. 200; C. 
H. Gilliland & Son v. Martin, 42 So. 
7, 149 Ala. 672; Tutwiler Coal, Coke 
& Iron Co. v. Wheeler, 43 So. 15, 149 
Ala. 354; Louisville, ete., R. Co. v. 
Davis, 91 Ala. 487, 8 So. 552; Burge 
v. Forbes, 120 So. 577, 23 Ala.App. 67 
[cert den 121 So. 915, 219 Ala. 700]; 
Abraham Bros. v. Means, 78 So. 459, 
16 Ala.App. 429 [den reh 75 So. 187, 
16 Ala.App. 42]. 

Ark.—Ft. Smith-Spadra Mining Co. 
Wea TAY, 13 S.W.(2d) 14, 178 Ark. 

Ga.—Birmingham Paper Co. v. 
Holder, 101 S.E. 692, 24 Ga.App. 630. 

Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

Iowa.—Fish v. White, 175 N.W. 748, 
188 Iowa 57. 

Md.—Morrison y. Whiteside, 17 Md. 
452, 79 Am.D. 661. 

Mass.—Rand v. Farquhar, 115 N.E. 
286, 226 Mass. 91; Grenier v. O’Gara, 
106 N.E. 563, 219 Mass. 15. 

Minn.—Cannon Falls Holding Co. v. 
HARA ace 238 N.W. 487, 184 Minn. 


N.J.— Billet v. Pennsylvania Fire 
Ins. Co., 129 A. 209, 101 N.J.Law 546; 
Baldwin v. Shannon, 43 N.J.Law 596. 

Or.—Montana Coal & Iron Co. v. 
Hoskins, 172 P. 118, 88 Or. 523; San- 
sora v. Hanan, 156 P. 1040, 80 Or. 

Tex.—Etter v. Stampp & Wichel- 
berger, (Civ.App.) 204 S.W. 143; 
Toole v. Moore, (Civ.App.) 203 S.W. 
429; Crain v. National Life Ins. Co. 
of United States, 120 S.W. 1098, 56 
Tex.Civ.App. 406; Maupin y. McCall, 
(Civ.App.) 54 S.W. 623. 

Vt.—Richardson vy. L. Baker 
75 A. 151, 83 Vt. 204. Ene 

And see cases infra this note, 

[a] Thus (1) where plaintiff’s 
contentions on particular items or is- 
sues are established by sufficient 
proof, it is proper to direct a verdict 
in his favor as to such items or is- 
sues and improper to refuse such a 
direction (Hessig-Ellis Drug Co. v 
Grinnell Lithographic Co., 33 F. (2d) 
449; National Life, ete., Ins. Co, v 
Lokey, 52 So. 45, 166 Ala.-174- : 
Cleskey v. Howell Cotton Gos 42 So 
67, 147 Ala. 573; Rock Island Plow 
Co. v. Rankin Bros. & Winn, 115 S.W 
943, 89 Ark. 24; McFadden y. Buckley, 
53 So. 351, 98 Miss. 28), (2) as is also 
the case as to issues or defenses ten- 
dered by defendant but insufficiently 
supported by the proof (Tisdel v. Cen- 
tral Sav. Bank, etc., Co., 6 P.(2d) 912 
90 Colo. 114; Piccoli v. Paramount 
Lubricants Co., 250 P. 149, 80 Colo 
175; Adtna Indemnity Co. of Hartford, 


For later cases, developments and changes in the law see Annotations, game title and section number, 


a a ee 


§ 451) 


The rules above stated’! are of frequent appli- 
cation in case of counterclaims, cross complaints, 
Where such matter is set 
up in opposition to the case, its validity may be 
tested by a motion to direct;°? if the evidence is 
insufficient to sustain it, plaintiff may have a direct- 
ed verdict in his favor upon such defense,®* and, in 
fact, upon the whole case, if his own ease in chief 
has been admitted or otherwise sufficiently estab- 
lished to entitle him to a direction under the gen- 
eral rules as to direction of verdict;®* but he may 
not. have a general directed verdict although his 
own case be so established, where defendant’s 
or demand thus set up is sufficiently supported to 
render a direction as against it improper, under the 


set-offs, and the like.°? 


Conn., v. George A. Fuller Co., 73 A. 
738, 74 A. 369, 111 Md. 321; Janes v. 
Levee Dist. No. 2 of Dunklin County, 
(Mo.App.) 183 S.W. 697; State v. 
Harrington, 45 A. 404, 69 N.H. 496; 
Strong & Jarvis v. Oldsmobile Co. of 
Vermont, 120 A. 100, 96 Vt. 355). (38) 
It is proper to deny and improper to 
grant defendant’s motion addressed to 
a particular issue where the evidence 
thereupon favoring plaintiff is of suf- 
ficient probative force and _ effect, 
within the rules generally applicable 
to direction of verdict (Birmingham 
Southern R. Co. v. Fox, 52 So. 889, 167 
Ala. 281; Tennessee Coal, Iron & R. 
Co. v. Williamson, 51 So. 144, 164 Ala. 
54; Penton v. Williams, 51 So. 35, 163 
Ala. 603; Louisville & N. R. Co. v. 
Atkinson, 104 So. 835, 20 Ala.App. 
620 [cert den 104 So. 8387, 213 Ala. 
333]; Chicago, etc., R. Co. v. O’Leary, 
102° Tll.App. .665;° Chicago, SS: S. &-S. 
B. R. Co. v. Pacheco, (Ind.App.) 181 
N.E. 7; Grenier v. O’Gara, 106 N.E. 
563, 219 Mass. 15; Newman v. Med- 
daugh, 92 N.W. 102, 131 Mich. 595; 
Berkley v. Burlington Cadillac Co., 
122 A. 665, 97 Vt. 260); (4) or where 
the motion is directed to a special 
plea which finds no sufficient support 
in the evidence on which to base a di- 
rection (Ryall v. Pearson Bros., 52 
So. 333, 166 Ala. 103). (5) On the oth- 
er hand, it is proper to grant and 
improper to deny defendant’s motion 
with reference to a particular issue, 
count, or defense where it is so in- 
sufficiently established for plaintiff 
or.so clearly proved for defendant as 
to fall within the rules as to direction 
of verdict generally. Murkerson v. 
Adler, 59 So. 505, 178 Ala. 622; Peters 
v. Southern R. Co., 33 So. 332, 135 Ala. 
533; Washington Asphalt Block, etc., 
Co. 'v. Mackey, 15 App.D.C. 410; James 
v. Boston Elevated Ry. Co., 87 N.E. 
474, 201 Mass. 263; 
Co. v. Standard Paving Co., 274 P. 
889, 135 Okl. 196. But see Central of 
Georgia Ry. Co. v. Hingson, 65 So. 45, 
186 Ala. 40; City of Birmingham v. 
Pool, 52 So. 937, 169 Ala. 177; South- 
ern Ry. Co. v. E. L. Kendall & Co., 
69 So. 328, 14 Ala.App. 242 [cert den 
69 So. 1020, 193 Ala. 681]; Weston v. 
Livezey, 100 P. 404, 45 Colo. 142 (all 
holding that charges requesting a 
finding for defendant on the different 
counts of the complaint are im- 
proper, unless defendant is entitled to 
a verdict under the entire complaint). 

51. See supra text and notes 45-51. 

52. .U.S:i—Payne ‘v. Card, 275 EF. 
26. 

Ga.—Shaw Bros. v. Guthrie, 89 S.E. 
1054, 18 Ga.App. 528. 

Mo.—Brown v. Barr, 171 S.W. 4, 184 

Mo.App. 451. 

N.M.—Federal Reserve Bank _ of 
Dalias v. Upton, 285 P. 494, 34 N.M. 


Ree 

Y.—Henry v. Talcott, 67 N.E. 617, 
175. N.Y, 390, 13 Ann.Cas. 217; Rus- 
sell v. Crowley, 132 N.Y.S. 185, 147 
App.Div. 361. 

Ohio.—Commonwealth Oil Co. v. 
Wiley, 171 N.E. 865, 35 OhioApp. 152; 
Waegner v. American Constr. Co., 17 
Ohio Cir.Ct.N.S. 134. 


Plumbers’ Supply, 
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general rules.®¢ 


claim 


Okl.—Dunean v. First Nat. Bank, 
Zot 69, 122 OK. 5830 Maklerixe 
Sumner Mercantile Co., 155 P. 559, 55 
Okl. 264. 

Or.—-Powder Valley State Bank v. 
Hudelson, 144 P. 494, 74 Or. 191. 

[a] Defendant moving for direc- 
tion after having pleaded a set-off has 
been held thereby to abandon his plea 
of set-off. Garcia v. Candelaria, 54 
P. 342, 9 N.M. 374, 

[b]. Motions by both parties.—In 
jurisdictions where mutual motions 
are held to waive the jury and submit 
the whole case to the court, if the 
court thereupon finds for plaintiff, 
whereby it necessarily disposes of the 
grounds upon which a counterclaim 
is based, dismissal of the counter- 
claim is proper. Allegheny Valley 
Brick Co. v. C. W. Raymond Co., 219 
Brae] sli3'5 Cs CcAme a89. 

53. McCargar v. Wiley, 229 P. 665, 
T12¢ Ore 2h; 

54. McCargar v. Wiley, supra. 

55. Hasselman Printing Co. v. Fry, 
35 N.E. 1045, 36 N.E. 863, 9 Ind.App. 
393; Connell v. Equitab'e Motor 
Truck Co7ol90, N-Y-S;) 8515198, App: 
Div. 849; Rodgers v. Stewart, 285 P. 
8,141 Okey 2:75. 

[a] Although matter pleaded as 
counterclaim is not properly capable 
of being used in that capacity, if, 
nevertheless, plaintiff admits it and 
pleads an affirmative defense thereto 
but fails to support it by evidence, a 
direction for plaintiff on the issues 
joined is improper. Brisley v. Mahaf- 


fey, 167 P..984, 64 Okl. 319. 
[b] Cress complaints assuming 
validity of defenses to plaintiff’s 


claim and defendant thereupon fall 
with the defenses upon whose valid- 
ity they are based, and if the latter 
are insufficient as against a motion to 
direct for plaintiff, the cross com- 
plaints are also vulnerable to such 
motion and a verdict may be directed 
generally for plaintiff in spite of 


them. Tisdel v. Central Sav. Bank 
&erprust =Co;,. 46. (2d) 972," 90 se olo. 
114. 

[c] Independent cross complaint. 


—Where defendant prayed for judg- 
ment over against third persons, but 
all the parties, including defendant, 
testified without conflict and he did 
not offer to introduce further testi- 
mony to establish the defense, where- 
in he asked for judgment over the 
court, in view of Crawford & M. Dig. 
§ 1204 subd 3, providing that the 
prosecution of a cross complaint shall 
not delay decision of the original ac- 
tion when a judgment can be rendered 
therein that’ will not prejudice the 
rights of the parties to the cross 
complaint, did not err in directing a 
verdict for plaintiff, the issue on the 
cross complaint being independent of 
and collateral to that on the original 
complaint. Nicholas v. Bright, 241 S. 
W. 33, 154 Ark. 1. 

[d] Motions by both parties, 
where they operate as a submission 
to the court of the whole case, render 
it proper for the court to dismiss 
counterclaims where the primary case 
is decided in favor of plaintiff, since 


[64 C.J.] 499 


A motion to direct for defendant 


upon a plea or demand of this class cannot properly 
be granted unless the evidence is sufficient within 
the general rules;°" 
entitled on the evidence to a directed verdict on his 
cross action, a requested charge to return a verdict 
for defendant, thus covering the cross action, as 
well as the principal action, is properly refused.°® 
Immaterial special plea. 
tion it has been held that if issue is joined upon a 
special plea and it is proved without dispute, defend- 
ant is entitled to the general charge however imma- 
terial the plea may have been as to the complaint 
or some of the counts thereof ;°° 
has held to the contrary that proof, however conclu- 


and where defendant is not 


In at least one jurisdic- 


but elsewhere it 


they necessarily dispose of the basis 
of the counterclaim. Allegheny Val- 
ley Brick Co. v. C. W. Raymond Co., 
QO Mh PAT 13 FCI CuALy 89s 

56 Ala.—Globe Tailoring Co. v. 
Seibold, 62 So. 384, 9 Ala.App. 143. 

Idaho.—Smith v. Marley, 230 P. 
769, 39 Idaho 779. 

Mich.—J. A. Fay & Co. v. James 
Atta & Co., 44 N.W. 378, 78 Mich. 
04, 

N.Y.—Slade v. Montgomery, 65 N.Y. 
S. 709, 53 App.Div. 343. See Crane Co. 
v. Collins, 93 N.Y.S. 174, 103 App.Div. 
480 (so holding where one counter- 
claim was clearly bad but another 
counterclaim was pleaded upon which 
defendant was wrongfully prevented 
from offering evidence). 

Tex.—Allen v. Camp, 106 S.W. 315, 
101 Tex. 260; Engelman y. Anderson, 
(Civ.App.) 243 S.W. 728 [rev on other 
grounds 244 S.W. 650]; Walker v. 
Douglass, (Civ.App.) 211 S.W. 348. 

Wis.—Wilbur Lumber Co. vy. Ober- 
beck Bros. Mfg. Co., 71 N.W. 605, 96 
Wis. 383. 

[a] Cross complaint for greater 
amount than plaintiff's demand.— 
Where plaintiff’s claim is admitted 
but defendant counterclaims for a 
greater amount, deducting from his 
claim the amount admitted and seek- 
ing only the balance under his coun- 
terclaim, verdict may not be directed 
for plaintiff for the amount admitted. 
Goldwyn Distributing Corporation v- 
Brenneman, 13 F.(2d) 105. 

57. U. S. Shipping Board Emer- 
gency Fleet Corporation v. South At- 
lantic Dry Dock Co., 19 F.(2d) 486; 
Sapulpa Refining Co. v. Cedar Rapids 
Oil Co., 179 N.W. 168, 190 Iowa 892. 

58. Goggan v. Goggan, (Tex.Civ- 
App.) 146 S.W. 968. 

59. Drake v. Nunn, 9% So. 211, 210 
Ala. 136; Carter v. Shugarman, 73 
So. 119, 197 Ala. 577; Pennsylvania 
Fire Ins. Co. v. Draper, 65 So. 923, 187 
Ala. 103; Stevenson & Herzfeld v. 
Whatley, 50 So. .41,°161 Ala... 250; 
Alexander v. Woodmen of the World, 
49 So. 883, 161 Ala.App. 561; Rasco 
v. Jefferson, 38 So. 246, 142 Ala. 705; 
Williams v. McKissick, 27 So. 922, 
125 Ala. 544; McGhee v. Reynolds, 
23 ‘Sov "68,7 a7 Ala... 41337 “payloreeve 
Smith, 16°/So.!'629, 104°) (Ala. .537; 
Columbus, etc, R. Co. v. Wood, 5 
So. 463, 86 Ala. 164; Hazard v. Pur- 
dom, 3 Port. (Ala.) 43. Compare Cul- 
lum. v. Mobile Branch Bank, 4 Ala. 
21, 37 Am.D. 725 (holding, when the 
record showed both good and bad 
pleas and the evidence supported the 
latter only, refusal of a general 
charge for defendant was not error, 
the proper course being for defendant 
to request the court to charge that a 
verdict should be directed for him on 
the plea established). 

“When parties go to trial on an im- 
material issue, the verdict and judg- 
ment may be decisive of the case; and 
the rulings must be made to accom- 
modate themselves to the issue as 
formed. If the truth of the averment 
in bar or preclusion be made good, 
this must control the finding and the 
judgment, irrespective of the inquiry 


500 [64 C.J.] 
sive, of an immaterial special plea, does not entitle 
defendant to a directed verdict.°° Even where such 
a plea forms the basis for a direction, however, the 
rule has been criticized as highly technical and some- 
times promotive of injustice,*! and it has been held 
that every allegation of the dispute must be proved 
in full without dispute by uncontroverted evidence.°” 
Moreover, where a plea does not even purport to 
answer some of the counts of the complaint, it will 
not afford grounds for a general direction for de- 
fendant although undisputedly proved.®* 

[§ 452] h. Direction for Plaintiff for Nominal 
Damages on Defendant’s Motion. According to some 
authority, the court is empowered to, and properly 
may, pursuant to a motion by defendant to that ef- 
fect, direct a verdict for plaintiff for nominal dam- 
ages where the state of the proof is such as to show 
convincingly that he is entitled to no greater 
amount ;°4 if, however, the pleadings and proof, on 
any reasonable construction, are sufficient to make 
the right to substantial damages a question for the 
jury, the motion is not to be allowed.°*® Elsewhere, 
moreover, such a motion, designed to limit the ex- 
tent of plaintiff’s recovery, is held not to be in any 
case an appropriate means for accomplishing that 
end,®® even in cases where no showing of actual 
damage to plaintiff by defendant’s breach of duty 
is made out upon the trial.°? 


whether it raised the question of 
merit in the contention. In such con- 
dition parties must be left free to 
choose their own methods of forensic 


warfare, and to determine their con- 


graph! Con 
A.L.R. 293. 
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63. St. Louis & S. F. R. Co. v. Phil- j 
lips, 51 So..638, 165 Ala. 504. 

64. Sharp v. Western Union Tele- 
CARIZ.) 6S EZ) 895,850 
See Kytka.v. Weber Co., 


[§§ 451-453 


[§ 453] 11. Time for Direction.°* This section 
deals with the right of the court or judge to direct 
a verdict, the question of the time when a party has 
a right to move for a direction being considered 
elsewhere.®? While the court need not pass on the 
motion. until both parties have rested,‘° neverthe- 
less, according to some authority, it 1s the court’s 
duty to rule on the motion to direct, either by grant 
or refusal, when the motion is made, and it should 
not simply refuse to proceed, with the case;** ac- 
cording to other authority, however, the court 1s not 
bound to rule on the motion of either party until 
after the whole evidence for both parties has been 
presented.72. Direction of a verdict when no ev1- 
dence whatever is before the court is irregular,*® 
at least when the ease is not one where verdict may 
be directed on the pleadings;7* but it has been held 
proper where, when the case is reached for trial, 
plaintiff's counsel, without moving for a nonsuit or 
a continuance, or after refusal of a continuance, 
without moving to dismiss, simply refuse to proceed 
or to offer evidence;7® there is, however, other 
authority to the contrary.7® The court is without 
power to stop the introduction of a party’s evidence 
in its midst and direct a verdict for the opponent.‘* 
Thus a direction for defendant cannot be given while 
plaintiff is proceeding with his case or before he 
has rested,?7® unless plaintiff’s claim has been made 


Hs Baldwin, 119 A. 639, 641, 45 R.I. 


73. Ind.—Cleveland, etc., R. Co. v. 
Heath, 53-N.E. 198, 22 Ind.App. 47. 
Mont.—Barrett v. Shipley, 206 P. 


flicting claims in the manner of their 
mutually consenting choice.” Carter 
Vv. Shugarman, 73 So: 119, 120, 197 
Ala. 577 [quot Winter v. Pool, 14 
So. 411, 412, 100 Ala. 503]. 

[a] Effect of pleading and proving 
replications to other special pleas.— 
(1) That there is evidence in support 
of replications to certain special pleas, 
in a case wherein there was a plea of 
the general issue and a special plea to 
which there was only a general repli- 
cation, would not prevent a general 
affirmative charge for defendant, on 
the establishment of facts alleged in 
the latter special plea and the plea 
of the general issue. Alexander v. 
Woodmen of the World, 49 So. 883, 161 
Ala. 561. (2) Where, in a case where- 
in there was a plea of the general is- 
sue, there is no demurrer or special 
replication to a plea going only to the 
amount of damages, and issue is 
joined thereon, if defendant proves 
such plea he is entitled to verdict, 
notwithstanding plaintiff proves his 
special replications to other special 
pleas, and hence plaintiff's right to 
the general affirmative charge as to 
such replications would not change 
the proper verdict for defendant. 
Alexander v. Woodmen of the World, 


supra. 

60. Miller v. White River School 
Tp., 101 Ind. 508; Murdock Motor 
Corp. v. Kirk, 286 P. 771, 142 Okl. 
254, 

61. Drake v. Nunn, 97 So. 211, 210 


Ala. 136. 

62. Drake v. Nunn, supra; Penn- 
sylvania F. Ins. Co. v. Draper, 65 So. 
923, 187 Ala. 103; J. B. Brown & Co. 
er es 70 So. 287, 14 Ala.App. 

[a] Reliance on nonexistent rule 
of law.—Although immateriality of 
the plea is in general no bar to direc- 
tion, if an immaterial plea sets up a 
certain statutory provision and the 
evidence brings the case within its 
terms, if no such statute exists, the 
court may not direct a verdict upon 
the basis of that plea. Rasco v. Jef- 
ferson,.38 So. 246, 142 Ala. 705. 


160 P. 111, 114, 48 Utah 421 (stating 
that. “There being. “no § 2. >... ‘evi- 
dence [of the reasonableness of ex- 
penses], had the defendant on that 
ground asked that a verdict be direct- 
ed in favor of the plaintiff for only 
a nominal sum, and, on his failure 
to supply such proof, had such mo- 
tion been granted, the plaintiff would 
have had little, if any, cause to com- 
ee And see cases infra note 

65. Crichfield v. Julia, 147 F. 65; 
Sharp v. Western Union Telegraph 
Cos (Ariz. 6 PsC2di)9 18955 +8 0° AMER! 
293; Bartlesville Zine Co. v. James, 
166 P. 1054, 66 Okl. 24. 

66. Van Houten v. Campbell, 
A. 391, 9 N.J.Mise. 214. 

[a] Reason for rule.—Defendant 
has no right to compel a verdict, 
large or small, to be entered for an 
unwilling plaintiff. Van Houten v. 
Campbell, 153 A. 391, 9 N.J.Misc. 214. 

67. Van Houten v. Campbell, 
supra. 

_ 68. Direction of verdict upon open- 
ing statement see supra § 253. 


153 


69. See supra § 425. 
70. Morley v. Liverpool, etc., Ins. 
Co., 48 N.W. 502, 85 Mich. 210. See 


Kaley v. Van Ostrand, 114 N.W. 817, 
134 Wis. 443 (holding it tobe im- 
proper to direct before both parties 
have rested). 

71. Reed v. : Hearst’s Chicago 
American, 162 Ill.App. 287; Hanson v. 


Kline, 118 N.W. 504, 136 Iowa 101; 
Hatch v. Frazer, 101. N.W. 228, 138 
Mich, 184. 4 

[a] Upon reopening of case for 


further evidence it is within the 
trial court’s discretion to withhold 
its ruling upon a motion to direct a 
verdict and rule thereon only at the 
close of all the evidence. First Nat. 
Bank v. Fulton, 187 N.W. 1019, 156 
lowa 734. 


72. Huebel v. Baldwin, 119 A. 639, 
45 R.I. 40. 
[a] Reason for rule.—‘“‘The court 


cannot be required to pass on the suf- 
ficiency of evidence in parts.’”’ Huebel 


For later cases, developments and changes in the law see Annotations, 


430, 63 Mont. 152. 

N.Y.—City of New York v. Brook- 
lyn Heights R. Co., 176 N.¥.S. 578, 188 
INDIO TAS, | LSM 

Tex.—Arlington Heights Realty Co. 
Va (Citizens) Ry.) &ilhightreConw(Civ. 
App.) 160 S.W. 1109. 

Wis.—Thoe y. Chicago, ete., R. Co., 
195 N.W. 407, 181 Wis. 456, 29 A.L. 
R. 1280. 

_ 74 Direction of verdict on plead- 
ings see supra § 423. 

75. Gaines v. Chicago Rys. Co., 
255 Ill.App. 30; In re Herhold’s Es- 
tate, 182 Ill.App. 477; Cavanagh v. 
O’Connor, 186 N.W. 907, 194 Iowa 670; 
Leamon v. Louisville, ete., R. Co., 98 
S.W. 1016, 30 Ky.L. 443. 

76. Webb v. Wegley, 125 N.W. 562, 


19 N.D. 606. 

77. King v. Dunlap, 4 Tenn.Civ. 
App. 579. And see cases infra this 
note; and notes 78—84. 

[a] Existence of other evidence 
must be brought to court’s attention 
by proper and timely information 
that the case is not finished, a mere 
exception to the granting of the mo-' 
tion being insufficient for this pur- 
pose, in order for a direction at such 
time to afford the adverse party any 
ground to object, it has been held. 
Millett v. 4#tna Trust & Savings Co., 
ee N.E. 344, 70 Ind.App. 451. 

8. Colo.—Records vy. Eav 
P. 1126, 62 Colo. 324. ep 

D.C.—French y. National Laundr 
Co., 31, App. DG. 405: es 

Mich.—Davis v. New York Cent. R. 
Co., 192 N.W. 555, 222 Mich. 239; 
Whitcher vy. Detroit United Ry., 140 
N.W. 509, 174 Mich. 242; Haynes v. 
Ma vDUN 1381 N.W. 1110, 166 Mich. 


Pa.—Dunlap Printing Co. vy. 

119 A. 714, 275 Pa. 556" re tein 
Tenn.—King v. Dunlap, 4 i 
oe Bae: p Tenn.Civ. 

Wash.—MacRae y. Fidelity & De- 
posit Co. of Maryland, 2 5 : 
Wash. S65. 53 P. 785, 142 

yo.—Mau v. Stoner 
Wyo 125, Ot P61 Sano 
la] Direction at end of plaintifi’s 


Same title and section number, 


§ 453] 


to appear fully, but, even if proved as fully, would 
not justify recovery,’® or unless plaintiff has estab- 
lished all the evidence he has upon a certain issue 
essential to recovery and it is insufficient to sup- 
port the issue, in which eases it has been held that 
the court may at that time direct a verdict without 
hearing the evidence upon the other issues;%° sim- 
ilarly the court may not direet for plaintiff imme- 
diately after he has rested and without hearing any 
of defendant’s evidence, offered in apt time,*! or 
when, after plaintiff has rested, defendant has opened 
his ease and is proceeding with his testimony,®? un- 
less the only remaining evidenee offered is incompe- 
tent and inadmissible,** or, even if received, could 
not cure the defects in defendant’s testimony, which, 
on his own showing, cannot be cured.8* Direction 
for defendant, at the close of plaintiff’s evidence, 
has been held not to be premature;*® and where 
several defendants are sued, charged with independ- 
ent acts as a basis for liability, direction for one 
of them at the close of plaintiff’s case in chief, be- 
fore proceeding with the trial of the other defend- 
ant, has been held proper.*® -The fact that the 
court has previously overruled a demurrer to a plead- 
ing, or to some count thereof, does not prevent its 
thereafter directing a verdict as to the case or as 
to the count involved, even though the direction sub- 


own testimeny, without permitting 
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ven, 9 OhioCir.Dec. 609, 19 OhioCir.Ct. 
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stantially overrules its decision on the demurrer.** 
The making and denial of a motion for nonsuit does 
not cut off the court’s power to direct a verdict 
thereafter, and it may still give a peremptory in- 
struction in an appropriate case;** in like manner 
the denial of a motion to direct at the end of plain- 
tiff’s case does not disable the court from directing 
verdict at the end of the whole case.*® The court 
may direct, it has been held, notwithstanding the 
case has been partially argued, and even though it 
has been only partially argued, to the jury.°® In 
some jurisdictions it has been held that, even though 
the parties’ right to move for a direction is cut off 
when the court charges the jury,®! the court may, in 
the exercise of a broad discretion for the further- 
ance of justice, entertain such a motion and direct 
a verdict even after the jury have been charged, 
under some circumstanees,?? as where it appears 
from the record that the deficiency in the proof is in- 
capable of being cured by further testimony under 
any circumstances and the adverse party had notice 
throughout the trial of opposition to his case for in- 
sufficiency of evidence;°*® elsewhere the rule is stat- 
ed even more broadly and without such restrictions 
that the submission of the question before a request 
for a direction is made does not impair the court’s 
right to direct thereafter,®* and that the fact that 


87. Brown v. Cunningham, 48 N. 


the examination of other witnesses 
offered by him to support his case, is 
improper. Whitcher v. Detroit Unit- 
ed Ry., 140 N.W. 509, 174 Mich. 242; 
Haynes v. Maybury, 131 N.W. 1110, 
166 Mich. 498. 

[b] Direction for plaintiff.—How- 
ever, a direction of a verdict for 
plaintiff, while his own case in chief 
is in progress, has been sustained 
where the court struck out the an- 
swer, which of itself showed matter 
constituting a defense, and directed 
a verdict of its own motion. Indus- 
trial Profit Sharing Bank v. Carlisle, 
L5Dp So t49> 15S S.C. 20) 

{c] Right to introduce rebuttal 
evidence.—Where, after examination 
and cross-examination of plaintiff’s 
witness, plaintiff states that his evi- 
dence is not all in but defendant 
moves for and is granted a directed 
verdict, such action, denying to plain- 
tiff the right to introduce rebuttal evi- 
dence. has been held improper under 
Rev. St. § 3644, prescribing the mode 
of trial and giving plaintiff the right 
to introduce evidence in support of 


his action and also in rebuttal. Mau 
v. Stoner, 67 P. 618, 10 Wyo. 125. See 
Field v. Clippert, 43 N.W. 1084, 78 


Mich. 26 (similar holding. where 
the court directed for defendant dur- 
ing defendant’s examination in chief, 
over plaintiff's statement that he had 
rebuttal witnesses to offer and speci- 
fication of the substance of their tes- 
timony). 
[ad] That evidence at any particu- 
‘lar time is not such as to’ warrant a 
verdict for plaintiff does not author- 
ize the court to direct a verdict there- 
-upon, precluding the introduction of 
whatever other evidence, if any, he 
may have. MacRae v. Maryland Fi- 
. delity, etc., Co., 253 P. 785, 142 Wash. 
565. 
fe] Withdrawal of order setting 
aside plaintiff’s rest.—The trial court 
had jurisdiction to set aside its order 
permitting plaintiff's rest to be with- 
drawn, and to direct a verdict where 
plaintiff, after withdrawal of rest, 
offered no evidence, but attempted to 
secure a dismissal. Hall v. Ballard, 
167 N.W. 62, 102 Neb. 286. 
79. Ashurst v. Lohoefner, 156 S. 
W. 805, 170 Mo.App. 327. 
80. Maloney v. Brackett, 176 N.E. 
604, 275 Mass. 479. 
81. Porter v. White, 37 S.E. 88,-127 
N.C. 73. But see Mendenhall v. Ha- 


685 (holding that the court may not 
direct for plaintiff after evidence has 
been exhibited by both parties). 

82. Spivey v. Barwick, 122 S.B. 
594, 157 Ga. 853; Callendar Sav. Bank 
v. Loos, 120 N.W. 317, 142 Iowa 1; 
Deders v. Wood, 159 N.Y.S. 223, 95 
Mise. 197; Henderson v. Baldwin, 
223 P. 848, 98 Okl. 19; Williamson v. 
Holloway, 172 P. 44, 69 Okl. 254. 

[a] Direction against both parties, 
at such a time, has been held improp- 
er. Crown Point Min. Co. v. Buck, 
OTE G2 oy Crea aise 

[b] Direction at close of defend- 
ant’s own testimony, without giving 
him an opportunity to introduce the 
evidence of his other witnesses, then 
present, is improper. Callendar Sav. 
ie v. Loos, 120 N.W. 317, 142 Iowa 


83. Cook v. Clarke Chevrolet Co., 
153 S.E. 88, 41 Ga.App. 389. 

84. Davis v. Holbrook, 55 P. 730, 
25 Colo. 493; Williamsburg City Fire 
Ins. Co. v. Lichtenstein, 169 N.Y.S. 
146, 181 App.Div. 681. © 

85. Stowers v. Dwight Mfg. Co., 
80 So. 90, 202 Ala. 252: Tobler v. Pio- 
neer Mining & Mfg. Co., 52 So. 86, 166 
Ala. 482; Schwanteck v. Berner, 53 
A. 670, 96 Md. 138. ; 

fa] Effect of statute.—Acts (1894) 
c 516, providing that if, in an action 
at law, defendant, at the close of 
plaintiff's evidence, prays an instruc- 
tion that the evidence is insufficient 
to entitle plaintiff to recover, and 
such prayer is refused, defendant 
shall not be precluded from offering 
evidence in his own behalf, has no 
application to a case where such 
prayer is granted. Schwanteck vv. 
Berner, 53 A. 670, 96 Md. 138. 

[b] Offer of proof.—After a defi- 
nite offer of proof by defendant, 
properly rejected by the court as out- 
Side the pleadings, the court may di- 
rect for plaintiff where the evidence 
offered is insufficient in opposition to 
the motion. Wilson v. Larson, 210 
Ill.App. 101. 

[c] Defendant, testifying as plain- 
tiff’s witness and thereafter moving 
for direction, immediately following 
the close of plaintiff's testimony, will 
be taken to have rested, and the court 
may then direct a verdict. Doyle v. 
Reid, 53 N.Y.S. 365, 33 App.Div. 631 
[aff 58 N.H. 1087, 164 N.Y. 591). 

86. Capital Traction .Co.-v. Vaw- 
ter 37 tApp.D:Cw.:29. 


W. 1042, 82 Towa 512, 12 L.R.A., 583; 
North Memphis Sav. Bank v. Union 
Bridge & Construction Co., 196 S.W. 
492, 138 Tenn. 161. 

88. Seperman vy. Lyon Fire Proof 
Storage Co., 275 P. 980, 97 Cal.App. 
654; Sellers v. Solway Land Co., 160 
P. 175, 3 CalLAnpp: —259 "Jacobs vy. 
Case, (Ky.) 1 S.W. 6; School Dist. 
No. 42 of Cascade County v. Pribyl, 
267 P. 289, 82 Mont. 295. 

Right of defendant to move for di- 
rection after pricr motion for nonsuit- 
see supra § 419 text and note 11. 

89. Ferguson v. Ferguson, 167 N. 
W. 471, 183 Iowa 519; Glendy v. Na- 
tional Travelers’ Benefit Ass’n, 163 
N.W. 352, 180 Iowa 572; Morris v. 
Louisville, ete., R. Co., 61 S.W. 41, 22 
Ky.L. 1593. -See Ward v. Dickson, 65 
N.W. 997, 96 Iowa 708 (holding, where 
defendant assumed the opening and 
the burden of proof, that the court 
might direct for plaintiff at the close 
of plaintiff's case, although such a 
motion was refused at the close of 
defendant’s). : 

9G. La Crosse Plow Co. vy. Pagen- 
stecher,. (253% ES 3467 (1650.C. CFA, G44 
[eert. den 39 S.Ct. 11, 248 USS 572663 
L.Ed. 427]. 

91. See supra § 425 text and notes. 

¢2. Derosier v. New England Tel- 
ephone & Telegraph Co., 134 A. 719, 
82 N.H. 405. 

s8. Derosier v. New England Tel- 
ephone & Telegraph Co., supra. 

[a] Reason for rule.—‘‘The rule 
rests upon reason ; and the reason for 
it is that the objection should be 
made known in season to give the 
plaintiff an opportunity to supply 
the defect if he can. Hence ‘if it 
appears from the record that the nec- 
essary fact is impossible of proof, the 
rule fails with the reason.’” Dero- 
sier v. New England Telephone & Tel- 
heey CoRtisa' As 7195 A208 S2ieNoeE 


$4. Gary v. Woodham, 15 So. 840, 
103 Ala. 421. 

[a] Piecemeal submission as to 
several defendants.—It has been held 
improper, even though harmless er- 
ror if the final result is correct, to 
submit a case to the jury as to one 
of two defendants, reserving the case 
as to the other defendant, and after 
a jury verdict rendered for the for- 
mer, thereupon to direct for the lat- 
ter, as the.case should not be sub- 
mitted piecemeal, and, if the court 
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the court has given instructions requested by the 
adverse party, before motion made, does not affect 
its power to direct for movant upon request,°®° even 
though the direction be inconsistent with the instruc- 
tions theretofore given.°* While it is more regu- 
lar to give the jury binding instructions before send- 
ing them out,®? according to some authorities, ver- 
dict may be directed, if warranted by the evidence, 
at any stage of the trial before a verdict is actually 
received by the court and recorded,®* unless the sub- 
mission to the jury of itself has operated to deprive 
the unsuccessful party of some right formerly: avail- 
able in his behalf ;9® thus it has been held that the 
court may call back a jury, while they are deliberat- 
ing, and direct a verdict; and a direction, of itself 
proper, may properly be given, after the court has 
submitted the case to the jury, when they, after 
deliberation, are unable to agree,? when it is dis- 
covered that they are about to render & verdict con- 
trary to law,? or even when they return into the 
court room and announce such a finding, at any time 
before the court receives the verdict as that of the 
jury;* on the other hand, it has been held in other 
jurisdictions that after the jury once find and re- 


part and aff 
277 S.W. 634]; 


believes a verdict should be directed 
for the latter. it should direct in his 
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in part 
Citizens’ Nat. Bank 
of Waco v. Abeel, (Tex.Civ.App.) 169 6. 
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port a verdict, however erroneous in point of law, 
the court cannot refuse to accept such a verdict 
and thereupon direct a proper verdict.’ It has been 
said that in some jurisdictions the court retains 
control of the jury, by way of direction of verdict, 
under some circumstances, even after the verdict has. 
been rendered and accepted;® but it has been held 
that the court’s power is limited to giving such di- 
rection at the trial,’ and that a direction after the 
discharge of the jury is beyond the court’s power.® 
Under the practice of some jurisdictions, 1t 1s 1m- 
proper to direct a verdict for one party in the ab- 
sence and without the knowledge of the adverse party 
and his counsel.® Statutes with reference to the 
time for giving instructions have been held to have 
no application to the power of direction of verdict ;*° 
and statutes prescribing under what state of the 
proof or condition of the evidence a court may di- 
rect are held not to affect the question of the time 
at which verdict may be directed.1+ 

Absence of jury or juror. The direction of ver- 
dict at a time when the jury are not present has been 
held not to be erroneous, being at most a mere ir- 
regularity ;!2_ and, in the absence of action looking 


chanics’ Trust & Savings Bank, 70 
SO.6%23) 195) Alan 175. 
Rospond v. Decker, 162 A. 725, 


(Commn. App.) 


favor before submission to the jury. 
Rehder v. Hansen, 184 N.W. 241, 44 
S.D. 520. 

95. Gary v. Woodham, 15 So. 840, 
103 Ala. 421; Hibner v. Westover, 110 
N.W. 732, 78 Neb. 161. 

{a] Direction after giving affirm- 
ative charge with hypothesis.—The 
fact that the trial judge first gives 
for defendant the affirmative charge 
with hypothesis is no impediment to 
the withdrawal of that charge and 
the giving of a peremptory instruc- 
tion, the necessary evidence in sup- 
port of plaintiff's case being essen- 

- tially lacking. Reed v. Ridout’s Am- 
bulance, 102 So. 906, 212 Ala. 428. 
96. Gary v. Woodham, 15 So. 840, 
103 Ala. 421. 

97. Pardee v. Orvis, 103 Pa. 451. 

S88. Newell v. Rosenberg, 176 N.E. 
616, 275 Mass. 455; Traverse v. Wing, 
152 N.E. 354, 256 Mass. 320; Byrne 
v. Boston El. R. Co., 85 N.E. 78, 198 
Mass. 444; State v. Valentine, 132 
S.E. 198, 101 W.Va. 194. 

[a] Until verdict is announced 
and record in open court, the court 
retains the power of direction. Gar- 
rett v. John V. Farwell Co., 102 Ill. 


App. 31 [rev on other grounds 65 N.E., 


361, 199 Ill. 436]. 

99. See case infra this note. 

[a] ILustration.—Where defend- 
ant filed an answer and an admission 
under Dist. Ct. Rules, rule 31 (142 
S.W. xiii), and the court erroneous- 
ly permitted it to open and close, it 
was error, after the case was submit- 
ted, to recall the jury and direct a 
verdict in favor of plaintiff on the 
ground that defendant had admitted 
liability, as by failing to so hold 
until that time defendant was de- 
prived of the right to move to with- 
draw the admission, and in equity is 
entitled to a new trial. Federal Life 
Ins. Co. y. Wilkes, (Tex.Civ.App.) 218 
S.W. 591. 

1. McClaren v. Indianapolis, etc., 
R. Co., 83 Ind. 319; Hibner v. West- 
over, 110 N.W. %32, 78 Neb. 161. 

2. Heath v. Jaquith, 68 Me. 433; 
Anthony v. Boston & M. R. R., 177 N. 
KB. 564, 276 Mass. 392; Hatch v. Bos- 
ton & N. St. Ry. Co., 91 N.E. 523, 205 
Mass. 410; Byrne v. Boston Bl. R. 
Co., 85 N.E. 78, 198 Mass. 444; Rain- 
ger v. Boston Mut. Life Assoc., 44 N. 
KB. 1088, 167 Mass. 109; Hedderich v. 
Hedderich, 123 N.W. 276, 18 N.D. 448; 
Clement v. Producers’ Refining Co., 
(Tex.Civ.App.) 270 S.W. 206 [rev in 


S.W. 609. 
(Tex.Civ.App.) 38 
the contrary effect). 

[a] In North Dakota a statute, 
Comp. L. (1913) § 7628 (Comp. Suppl. 
[1925] § 7648), providing for the 
direction of a verdict by the court 
upon a motion to that effect subse- 
quent to disagreement by the jury, 
does not authorize the entry of judg- 
ment as if upon a directed verdict 
after the disagreeing jury have been 
discharged, and such action is im- 
proper and void. Knorr v. Velva 
Supply & Machine Co., 235 N.W. 149, 
60 N.D. 449. 

[b] In Pennsylvania under Act 
April 20, 1911 (P. L. p 70), providing 
that in case that a motion for bind- 
ing instructions has been made and 
reversed or denied and the case sub- 
mitted to a jury, and that the jury 
have disagreed and thereafter a mo- 
tion for a judgment on the whole rec- 
ord made by the party previously 
moving for binding instructions, the 
court may enter such judgment (1) 
the entry of such judgment in such 
circumstances is permissible but only 
where binding instructions should 
have been given (Justice v. Wey- 
mann, 158 A. 873, 306 Pa. 88; Derrick 
v. Harwood Electric Co., 111 A. 48, 


Contra Pope v. Hennessey, 
S.W.(2d) 834 (to 


268 Pa. 136; Wright v. Bristol Pat- 
ent Leather Co., 101 A. 844, 257 Pa. 
552; Piacine v. Nat. L. Ins.-Co., 14 


Pa.Dist.&Co. 21; Wilkey v. Fayette 
Fuel Co., 5 Pa.Dist.&Co. 27); (2) but 
the court’s refusal of the motion and 
setting it down for a new trial is 
never error (O’Kane v. Murray, 89 Pa. 
Super. 11). 

8. Garrett v. John V. Farwell Co., 
102 Ill.App. 31 [rev on other grounds 
65 N.H. 361, 199 Ill. 436]; Pardee v. 
Orvis) ads iPa wee os 

4 Flaherty v. Boston Elevated 
Ry. Co., 126 N.E. 798, 235 Mass. 422; 
John Slaughter Co. v. King Lumber 
Co;F 60M SE 7051 7908S. C113 38,5200 by Rua, 
N.S. 145; State v. Valentine, 132 S.B. 
198, 101 W.Va. 194. 

[a] Sealed verdict.—Where the 
parties agreed to a sealed verdict 
which was found and returned, the 
action of the court in setting aside 
such verdict after reading it before 
record thereof, and in directing a con- 
trary verdict on its own motion, was 
proper. Allen v. Wheeler, 7 N.W. 


111, 54 Iowa 628. 
5. Sherrill v. Merchants’ & Me- 


109 N.J.Law 458. 

7. Roth v. Hast Connellsville Coke 
Co.; 88 A. 781, 242) Pa. 233 

8. Rospond v. Decker, 162 A. 725, 
109 N.J.Law 458; Wilson, etc., Mfg. 
Co. v. New York, 107 N.Y.S. 524, 122 
Anpv.Div. 621; Gilbert v. Finch, 76 N. 
Y.S. 143, 72 App.Div. 38 [aff 66 N.E. 
133) LT3.N.Ys 455,93 Amis Re2623-9 62: 
L.R.A. 807]; Roth v. East Connells- 
ville Coke Co., 8&8 A. 781, 242 Pa. 23. 
See Brownell Machinery Co. v. Wal- 
worth, 193 Ill.App. 23; James v. Bos- 
ton El. R. Co., 100 N.E. 545, 213 Mass. 
424 (to the same effect). 

[a] Reason for rule.—To resort to 
the fiction of directing a jury that 
no longer exists to bring in a verdict 
is altogether illogical. Rospond v. 
Decker, 162 A. 725, 109 N.J.Law 458. 

[b] Nune pro tune entry, indicat- 
ing direction of verdict prior to the 
discharge of the jury, is unavailing as 
a basis for a proper direction, or to 
support the action taken. Roth v. 
East Connellsville Coke Co., 88 A. 781, 
242 Pa, 28. 

[c] Reserved motion for directed 
verdict may not be decided adverse- 
ly to the jury’s finding after dis- 
charge of that body. Rospond v. 
Decker, 162 A. 725, 109 N.J.Liaaw 458. 

9. Grace v. Louisville & N. R. Co., 
255 EY. 843,167 CGAL TT. But see 
cases infra § 458% note 33. 

[a] Reason for rule.—By such ac- 
tion the adverse party is deprived 
of the right to make reasonable excep- 
tions thereto and reserve a proper 
bill of exceptions. Grace v. Louis- 
ville, ete... R. Co., 255 BY 843,167 ‘Esc. 
A. 171. : 

10. State v. Valentine, 132 S.RB. 
198, 101 W.Va. 194. 

ll. See cases infra this note. 

[a] Thus Civ. Pract. Act § 457-a, 
authorizing the judge to direct ver- 
dict when he would set aside a con- 
trary verdict as against the weight 
of evidence, defines the power of the 
court to determineswhen, on the basis 
of the evidence adduced, to direct 
verdict, and does not limit or extend 
the time of directing verdict. Kra- 
mer v. U. S. Fidelity & Guaranty Co. 
209 N.Y.S. 419, 212 App.Diy. 644,” 

12. Cook v. American Smeltin 
ete., Co... 122 A. 748,99 NiJ.Law $1. 
But see Gilbert v. Finch, 76 N.Y.S. 
148, 72 App.Div. 38 [aff 66 N.B. 133 
173 N.Y. 455, 93 Am.S.R. 623, 61 LR’ 
A. 807] (dictum to the contrary), 
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to a mistrial, absence of a juror for sickness does 
not deprive the court of the right to direct a verdict 
and render judgment thereon.!3 

At what time court may refuse direction. Al- 
though the court has, during the progress of a trial, 
announced an intention to direct a verdict as to 
some of the matters involved, it may thereafter 
change the ruling and refuse a direction if no 
prejudice has been caused the parties by loss of wit- 
nesses or the like.1* 

Reservation of decision on motion until after 
verdict by jury. By virtue of statutes or rules of 
court in some jurisdictions,t® the court is empow- 
ered, when motion to direct is made, to submit the 
case, either generally or upon special issues, de- 
pending upon the applicable statute, to the jury, 
and to reserve decision upon the motion until eae 
their verdict or answers are returned.!® Indeed, 
has been held, in view of the fact that, where ie 
sion is reserved, the case may be disposed of, in 
the event of appeal, without a new trial, to be the 
better practice to handle the motion in that man- 
ner and even to be improper not to use that method.1* 
The verdict directed upon the motion reserved may 
be general in character.18 The fact that the jury 
disagree as to the matter submitted to them does not 
impair the court’s power to direct upon a motion 
thus reserved;*® but ordinarily, where the jury, hay- 
ing returned a verdict, is thereupon discharged, 
the court may not thereafter direct a verdict pursu- 
ant to such motion,?° as, for instance, at a follow- 
ing term of court.24_ However, at least in jurisdic- 
tions where motions waive the jury, if the court upon 
such motions grants a direction but reserves deci- 
sion as to which party it will direct for, both par- 


Mise. 639. 


[a] Reason for rule—Even had : 
17. 


the jury been present, they would not 
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Burke v. District of Columbia, 
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ties by their conduct aecquiescing therein, it has 
been held proper to direct for the one or the other 
after the discharge of the jury and the expiration 
of the current term of court.22 Independently of 
any reference to statute, the power to reserve de- 
cision on the motion until after the return of a 
verdict by the jury has been recognized in some ju- 
risdictions;?% but there is other authority having 
a contrary tendency.*+ 

[§ 454] 12. Manner of Direction?°—a. Function 
of, and Necessity for, Jury—(1) In General. It 
has been held that, on direction of a verdict, a 
jury is retained as part of the machinery of the 
court,?® that such action involves not only an order 
by the court but execution thereof by the jury,?’ 
and that it cannot be had without a jury, it being 
necessary, if the direction is granted, for the jury 
to return their verdict to make it effectual.?® On 
the other hand, it has been held by somewhat more 
numerous authorities, that, as the determination 
is actually the decision of the court,?® the jury, 
where verdict is directed, act merely in a ministerial 
capacity and perform no real function,®° the sub- 
mission to the jury and the return of their verdict 
thereon is only a formality,?! and a directed ver- 
dict requires no jury action in order to be valid.*? 
In ease of a direction, no issue is submitted to the 
jury,?? there is nothing for it to consider or dis- 
cuss,** and there is no occasion to instruct or charge 
it with respect to the law of the case.?* It is usual 
and proper for the judge to select one of the mem- 
bers to act as foreman and have him sign a ver- 
dict in accordance with the direction.*® It is not 
necessary for the jury actually to retire to the jury 


| 27. Gilbert v. Finch, 76 N.Y.S. 143, 
72 App.Div. 38 [aff 66 N.E. 133, 173 


have been at liberty to disregard the 
direction, and a verdict returned in 
defiance of the instruction would have 
_ been subject to be set aside. Cook v. 
American Smelting, ete., Co., 122 A. 
743, 99 N.J.Law 81. 

13. Forgy v. Rapier Sugar Feed 
Co.,. 230 S.W. 534, 191 Ky. 416. 

14. Silidker v. Mechanick, 145 A. 
629, 107 N.J.Law 32. 


15. See statutory provisions; and 
eases infra notes 16-21. 
16. Greenpoint Nat. Bank of 


Brooklyn v. Gilbert, 142 N.E. 338, 237 
N.Y. 19; Page v. Shainwald, 65 N.Y.S. 
174, 52 App.Div. 349 [rev on other 
grounds 62 N.E. 356, 169 N.Y. 246, 
56 L.R.A. 173]. See Chekatouskay v. 


Henderson, 190 N.Y.S. 586 (to the 
same effect). 

[a] Statement held reservation.— 
The court’s statement, after argu- 


ment on a motion to direct, that the 
disposal of the motion would be de- 
ferred, and if necessary counsel might 
submit briefs, and the case would be 
submitted to the jury, although not 
formally styled such, constituted a 
reservation of decision on the motion. 
Sheltrown v. Michigan Cent. R. Co., 
222 N.W. 1638, 245 Mich. 58. 

{[b] Submission to jury on wrong 
theory on hearing of a motion to di- 
rect, decision on which is reserved un- 
til after trial by jury, can only result 
in setting aside the verdict and grant- 
ing a new trial, but cannot affect the 
hearing on the motions. Merritt & 
Chapman Derrick & Wrecking Co. v. 
Terry & Tench Co., 174 N.Y.S. 381, 106 
Misc. 247. 

[c] Reservation as to counter- 
claim of decision upon a motion to di- 
rect is improper where as to the prin- 
cipal cause of action, verdict is di- 
rected at once, since, in the event the 
counterclaim is sustained, the verdict 
for plaintiff would be premature. 
Carlew v. McGuire, 126 N.Y.S. 86, 69 


42 App.D.C. 438; McNamara v. Wash- 
ington Terminal Co., 37 App.D.C. 384. 
18. Socony Burner Corporation v. 
Gold, 237 N.Y.S. 552, 227 App.Div. 369. 
19. Specht v. Waterbury Co., 127 
N.Y.S. 137, 70 Misc. 404. 

20. Graves v. Dorr Tp., 175 N.W. 
259, 208 Mich. 558; Gabler v. Isaac 
Goldman Co., 213 N.Y.S. 342, 215 App. 
Div. 333. 

[a] Improper entry of judgment. 
—Where, however, verdict having 
been properly arrived at, judgment is 
improperly entered, the court may, 
after the discharge of the jury, order 
its vacation and the entry of judg- 
ment pursuant to the verdict actually 
found, such action not being in effect 
the setting aside of a valid judgment 
but the correction of the record to 
show that no judgment had been en- 
tered. Raridan v. Bick, 242 N.W. 886, 
259 Mich. 200; Sheltrown v. Michigan 
Fak R. Co.,, 222 N.W. 163) 245 Mich: 
58. 

21. Continental Guaranty Corpora- 
tion v. Craig, 208 N.Y.S. 705, 212 App. 
Div. 236 [rev on other grounds 148 N 
BE. 548, 240 N.Y. 354]. 

22. Secor v. Ardsley Ice Co., 117 
N.Y.S. 414, 133 App.Div:. 136 [aff 95 
N.E. 1139, :201 N-Y. 603]. 

23. Thoe v. Chicago, etc., R. Co., 
195 N.W. 407, 181 Wis. 456, 29 A.T.R. 
1280. See Rospond Vv. Decker, 162 A. 
725, 109 N.J.Law 458 (holding that 
granting, after verdict, a reserved mo- 
tion for a directed verdict, although 
styled a “rule for judgment,” is real- 
ly the direction of a verdict and not 
a judgment non obstante). 

24. Reed v. Hearst’s 
American, 162 Ill.App. 287. 

25. Necessity of signature of di- 
peers verdict by jurors see infra § 

26. Garrett v. Reid-Cashion Land, 
eter Conmatc b, 918, 210 02; 1044734 
Ariz. 482, 245, 


Chicago 


aby 455,..93 Am.S:R. 623, 61 LRiA. 

28. Swan v. Liverpool, 
Co., 52. Miss. 704. 

29. See supra § 416. 

30. Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428; Engelberg 
v. Sebastiani, 279 P. 795, 207 Cal. 727; 
Heagney v. J. I. Case Threshing Mach. 
Co., 99 N.W. 260, 96 N.W. 175, 4 Neb. 
(Unoff.) 753; State v. Valentine, 132 
S.B. 198, 200, 101 W.Va. 194. 

“Concerning issues upon which the 
evidence justifies peremptory instruc- 
tions, the jury is a mere automaton.” 
State v. Valentine, supra. 

31. Marion v. Home Mut. Ins. 
Ass’n of Iowa, 217 N.W. 803, 205 Iowa 
1300; Curran v. Stein, 60 S.W. 839, 
110 Ky. 99, 22 Ky.L. 1575; Heagney v. 
J. I. Case Threshing Mach. Co., 99 N. 
Me 260, 96 N.W. 175, 4 Neb. (Unoff.) 

32. See cases passim infra § 456. 

33. Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428. 


etc., Ins. 


34 Reed v. Ridout’s Ambulance, 
supra. 
35. Smalley v. Rio Grande West- 


ern UR. Con 98 PP. Sil. 34) Utahy 42808 
Right to argument where verdict 
sma i see supra § 432 text and ute 


36. Bryan v. Louisville, Beoe Ri 
Co., 244 Y 650, 157 C.C.A. 98 [cert den 
38 S.Ct. 334, 246 U.S. 651, 664, 62 L. 
Ed. 921]; Reay v. Reay, 275 P. Sos, 
97 Cal.App: 264; Connecticut Fire Inz. 
Co. of Hartford, Conn. v. Coppedge, 1 
Pra) 350, 150 Okl. 193. See Pat- 
terson v. Alabama Fuel & Iron Co., 69 
So. 952, 194 Ala. 278 (to same effect). 
And see infra 3} 455 text and note 45. 

[a] Whether selection is by court 
or jury is, however, immaterial. 
Bryan v. Louisville, etc., R. Co., 244 
F. 650, 157° C.C.A.. 98 [eert den 38 S, 
Spider 246 U.S. 651, 664, 62 L.Ed. 
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room to consider a peremptory instruction.*7 

[§ 455] (2) Refusal To Obey Direction. It is 
obligatory on the jury to return the verdict di- 
rected by the court;*% they are not at liberty to 
refuse obedicnce.*® When a peremptory instruc- 
tion is given, the jury may be compelled over their 
protest to return a verdict in accordance there- 
with.*° The refusal of a juror to obey the court’s 
instruction subjects him and those who encourage 
him to punishment for contempt,*! but the court’s 
power is not limited to the discharge of the jury and 
the punishment of the jurors.4? Although there 
is some authority to the effect that, whatever its 
power to direct the jury to reconsider, the court 
cannot set aside a verdict returned contrary to di- 
rection and enter another which the jury have never 
found,*® according to more numerous authorities 
the court may, in case of the jury’s refusal to find 
as directed, direct the entry of a verdict without their 
assent,** or may appoint one of the members as 
foreman and have him sign a verdict conforming 
with the direection;*® and the same has been said 
to be true where the jury fail to find or return any 
verdict.4® In some jurisdictions it has even been 
held the court’s duty thus to act;*? in others, its 
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action, although technically irregular, will not be 
eause for reversal where no injury has resulted to 
defendant.48 Where, after direction, the jury are 
polled, the result of the poll is properly and neces- 
sarily to be disregarded by the court.*? A verdict 
of eleven jurors, if given by direction of the court, 
will be accepted.®® The fact that the jury exceed 
their authority and, in addition to returning the 
general verdict, find on matters not before them, 
does not vitiate the general verdict returned, the 
additional findings being merely surplusage ‘sub- 
ject to be disregarded.*+ 

[§ 456] (3) Discharge of Jury and Entry of 
Judgment by Court. On sustaining a motion for a 
directed verdict, the practice in some jurisdictions 
is to direct a verdict in favor of movant and then 
enter judgment on the verdict; in others the court 
discharges the jury and enters judgment for the par- 
ty entitled thereto.®? Although such conduct is 
not, of course, proper where any question or issue 
of fact exists in the ecase,** it is regarded as entire-, 
ly proper in a number of jurisdictions where a ques- 
tion of law only is involved, to enter judgment with- 
out ever submitting the case to the jury for a ver- 
dict pursuant to direction;®+ in others, while such 


37. Patterson v. Alabama Fuel, 
ete., Co., 69 So. 952, 194 Ala. 278; 
BHdwards v. Yazoo & M. V. R. Co., 73 
Om USO. (2 a MISS: 17: 9Ak. 

88. U.S.—Bryan v. Tiouisville. ete 
R: Co., 244 F. 650, 157 CCA. 98 [eert 
den 38 S.Ct. 334, 246 U.S. 651, 664, 62 
L.Ed, 921]. 

Ala.—Reed v. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428. 

Ill.—Pratt v. Stone, 10 Ill.App. 633. 

Porto Rico.—Albanell v. Cobian, 9 
Porto Rico Fed. 13. 

Utah.—Smalley v. Rio 
Western (i. Co.,198s P: /81t, 
423. 

“In giving a verdict upon such an 
order, the jurors do not exercise dis- 
eretion, but act ministerially as the 
instrument by which the court pre- 
pares the record which will support 
the only judgment that can lawfully 
be given. They are no more at liber- 
ty to refuse obedience than is the 
clerk when he is directed to do the 
ministerial act of entering an order 
or judgment of the court.” In re 
Sharon’s Hstate, 177 P. 288, 289, 179 
Cal. 447 [quot Reay v. Reay, 275 P. 
530, 536, 97 Cal.App. 264]: 

39: Reay v. Reay, supra. See Cook 
v. American Smelting, etc., Co., 122 A. 
743, 99 N.J.Law 81 (recognizing rule). 

40. Curran v. Stein, 60 S.W. 839, 
110 Ky. 99, 22 Ky.L. 1575; Albanell v. 
Cobian, 9 Porto Rico Fed. 13, 14 [quot 
Cyc]. See W. B. Grimes Dry Goods 
Co, Vv. Malcolm, 17 S.Ct. 158, 1640.8. 
483, 41 L.Ed. 524 (holding that, where 
the court ought to have, but had not, 
instructed a particular verdict, it 
might accept a sealed verdict to the 
same effect as that which should have 
been directed, and enter judgment 
thereon, although one of the jurors 
wished to change his vote). 

4d pe AOanill uv. CHicaso, CtC. Re sCO., 
74 EB. 285, 20 C.C.A. 184; Albanell v. 
Cobian, 9 Porto Rico Fed. 13, 14 [quot 
Cyc]. See Cook v. American Smelt- 
ing, etc.,, Co., 122 A. 743, 99_N.J.law 
81 (recognizing rule). 

42. In re Sharon’s Estate, 177 P. 
283, 179 Cal. 447. 

{a] Reason for rule.—If such a 
limitation existed “the refractory ju- 
rors would be able to compel a new 
trial and thus defeat the exercise by 
the court of a power which it clearly 
possesses.” In re Sharon’s Estate, 
Wiltebaieceye coos 119 Cal. e447. 

43. Banfill v. Byrd, 84 So. 227, 122 
Miss. 288. s 
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For later cases, developments and changes in the law see Annotations, 


[a] Court may, in such a case, dis- 
charge the jury, the counsel for mov- 
ant being under no duty to move the 
court to compel compliance by the 
jury. Banfill v. Byrd, 84 So. 227, 122 
Miss. 288. 

44. U.S.—Cahill v. Chicago, ete., R. 
Coz nid, Be 4285, 2OnCiCAS 184: 

Cal.—Reay v. Reay, 275 P. 533, 97 
Cal.App. 264. 

Okl.—Connecticut F. Ins. Co. v. 
Coppedge, 1 P.(2d) 350, 150 Okl. 193. 

Porto Rico.—Albanell v. Cobian, 9 
Porto Rico Fed. 13. 14 [quot Cyc]. 

N.B.—Amherst Pianos, Ltd. v. Ad- 
ney, 44. N-B: 77, 

See Cook v. American Smelting, etce., 
Co., 122 A. 743, 99 N.J.Law 81 (rec- 
ognizing rule). 

45. In re Sharon’s Hstate, 177 P. 
283, 179 Cal. 447; Connecticut F. Ins. 
op v. Coppedge, 1 P.(2d) 350, 150 Ok. 

[a] Nature of verdict signed by 
appointed foreman.—A verdict signed 
by one of the jurors who is appointed 
as foreman by the court and who 
signs in obedience, although in form 
the act of the jury, is really and in 
law the act of the court. In re Shar- 
on’s Estate, 177 P. 283, 179 Cal. 447. 

46. Reay v. Reay; 275 P. 533, 97 
Cal.App. 264. 

47. Connecticut Fire Ins. 
Hartford, Conn., v. 
(2d) 350, 150 OKl. 193. 

48. Albanell v. Cobian, 9 Porto Ri- 
co Fed. 13, 14 [quot Cyc]. 

49. Reed yv. Ridout’s Ambulance, 
102 So. 906, 212 Ala. 428. 

: Polling jury in cases where verdict 
is directed see infra § 861. 

50. Van Ness v. Van Ness, 28 F. 
Cas.No. 16,869, 1 Hayw.&H. 251 [er- 
ror dism 6 How. 62, 12 L.Hd. 344]; 
Albanell v. Cobian, 9 Porto Rico Fed. 
13, 14 [quot Cyc]. 

51. Barrett v. Shipley, 206 P. 43 
63 Mont. 152. ae " 

[a] Special findings for adverse 
party.—Thus, where the jury return a 
general verdict for movant, as direct- 
ed, but additionally makes certain 
special findings favorable to the ad- 
verse party, the special findings are 
mere surplusage and the general ver- 
dict in conformity with the direction 


Co: of 
Coppedge, 1 P. 


is valid. Barrett v. Shipl 
430, 63 Mont. 152. Speier 
52. Bowman vy. Bohney, 210 P. 135, 


136, 36 Idaho 612 [cit Cyc].. And gee 
cases passim infra this section. 
53. Houston Nat. Bank vy. Adams, 


(Tex.Civ.App.) 295 S.W. 198. 

54. Ariz.—Wallace vy. First Nat. 
Bank, 7 P.(2d) 586. 

Iowa.—Dubuque Fruit Co. v. C. C. 
Emerson & Co., 206 N.W. 672, 201 
Iowa 129; Bemis v. Woodworth, 49% 
Iowa 340. See Marion v. Home Mut. 
Ins. Ass’n of Iowa, 217 N.W. 803, 205 
Iowa 1300 (holding that a motion to 
direct verdict is equivalent to motion 
to withdraw case from jury and to 
dismiss). 

Mich.—Johnston yv. Cornelius, 159 
N.W. 318, 193 Mich. 115. 

Miss.—Schaffer v. Deemer Mfg. Co., 
66 So. 736, 108 Miss. 257; Hairston vy. 
Montgomery, 59 So. 793, 102 Miss. 364. 

Mont.—Stiemke v. Jankovich, 233 P. 
904, 72 Ment. 263. 

Neb.—Kirshenbaum v. Massachu- 
setts Bonding & Ins. Co., 186 N.W. 
529, 107 Neb. 494. 

Okl.—Frazier v. McCary, 236 P. 880, 
110 Okl. 138; Plante v. Robertson, 175 
P. 840, 71 Okl. 144. 

Tex.—Zachary vy. City of Uvalde, 
(Commn.App.) 42 S.W.(2d) 417 [aff 
(Civ.App.) 24 S.W.(2d) 517]; Adams 
v. Houston Nat. Bank, (Commn.App.) 
1 S.W.(2d) 878 [aff in part and rev 
in part (Civ.App.) 295 S.W. 198]; 
Liverpool & London & Globe Ins. Co. 


v. Cabler, (Civ-App.) 271 S.W. 441; 
Houston v. Holmes, (Civ.App.) 262 S. 
W. 849; Thornton v. Daniel, (Civ. 


App.) 199 S.W. 831. See American 
Surety Co. of New York v. Hill Coun- 
ty, *: (Civ: App) h.254) Sswesv241 [aft 
(Commn.App.) 267°S.W. 265] (holding 
that, in proceeding under the law gov- 
erning submission of cases to the ju- 
ry on special issues, as distinguished 
from that governing submission on a 
general charge, where. there are no 
disputed issues of fact, the court can 
enter a judgment without having a 


verdict returned on peremptory in- 
structions). 
Wash.—State v. Superior Court, 


Spokane County, 166 P. 69, 97 Wash. 
172; West Seattle Land, etc., Co. v. 
Novelty Mill Co., 72 P. 69, 31 Wash: 
435; Murray v. Bush, 70 P. 138, 2% 
Wash. 662; Fidelity Trust Co. v. 
Palmer, 61 P. 158, 22 Wash. 473, 79 
Am.S.R. 953; Creagh v. Equitable L: 
Assur. Soc., 52 P. 526, 19 Wash. 108; 
Underwood v. Stack, 46 P. 1031, 15 
Wash. 497. See Meyers v. Syndicate 
Heat,'ete., Co., 91.P. 549, 47 Wash. 48 
(to same effect). 4 

See Davis v. Holbrook, 55 P. 730, 
25 Colo. 493 (holding that, where 
plaintiff's case is conceded and the de- 


Same title and section number. 


§§ 456-457] 


action is characterized as unusual, 
commended, the error, if any, is not of such a sub- 
stantial character as to affeet the vahdity of an 


otherwise proper disposition of the e 


however, such action has been held improper, the 
ease, if resort is not 
had to the jury, being by dismissal or nonsiiit.% 

[§ 457] b. Form of Direction. In granting a di- 
is stated and the 
ease is concluded by the court charging the jury 
that, if all the evidence is believed, still the adverse 
party eannot prevail, and in others, 
being detailed at length, the court directs a ver- 
dict, but in any event the manner of stating the di- 
In a few jurisdictions it 
has been held that the court, in giving the direc- 
tion, should state at least briefly the reasons for 
and that a direction, without any 


proper way to dispose of the 


rection sometimes the testimony 


rection is immaterial.°? 


such aetion,°§ 


fense is equitable in nature, the court 
may take the case’from the jury and 
enter judgment for the party entitled 
to prevail, in the light of such de- 
fense, the jury’s function in the cir- 
cumstances being advisory only). 

{a] Court need not make findings 
of fact and conclusions of law appear 
-in a judgment thus entered. Fidelity 
Mrust.Cowvis Palmer) 6h Be ah58, | 22 
Wash. 473, 79 Am.S.R. 953. 

[b] Motions by both parties (1) 
are held not to require that the court 
direct a verdict but to permit it to 
discharge the jury and enter judg- 
ment in jurisdictions where such mo- 
tions waive the jury and submit the 
whole case to the court. American 
Smelting, etc., Co. v. Hyman, 16 F. 
(2a) 39; Connersville Hydraulic Co. 
v. City of Connersville, (Ind.App.) 173 
N.E. 641; Continental Casualty Co. v. 
Klinge, 144 N.E. 246, 82 Ind.App. 277. 
(2) And the same is true even in ju- 
risdictions following the contrary 
rule as to waiver of jury if there are 
collateral circumstances additional to 
the motions sufficient to produce a 
waiver. Brattleboro v. Carpenter, 158 
A. 73, 104 Vt. 158. (3) But, of course, 
in the latter group of jurisdictions, 
where no such circumstances exist 
and the question raised by the case 
is not purely one of law, discharge 
and entry of judgmemt is improper. 
Mid-Continent Life Ins. Co. v. Tack- 
ett, 299 P. 862, 149 Okl. 14%. 

55. Seperman v. Lyon Fire Proof 
Storage Co., 275 P. 980, 97 Cal.App. 
654; Bowman v. Bohney, 210 P. 135, 
36 Idaho 162; Stroble v. New Albany, 
42 N.E. 806, 144 Ind. 695; Engrer v. 
Ohio, ete., R. Co., 42 N.E. 217, 142 Ind. 
618; Duluth Chamber of Commerce v. 
Knowlton, 44 N.W. 2, 42 Minn. 229. 
But see Woodling v. Knickerbocker, 
17 N.W. 387, 31 Minn. 268 (holding 
that a court cannot order judgment 
as distinguished from a dismissal], un 
less warranted by the pleadings alone 
and cannot do so because such a re 
sult is warranted by the pleadings 
and evidence taken together). 

{a] Submission for direction on 
agreement.—While the procedure of 
both parties agreeing to a direction 
for one, subject to a reserved question 
of law agreed on “whether there is 
any evidence which entitles plaintiff 
to recover,” is not to be commended, it 
is sufficient if the case is controlled 
by a pure legal question. Osler v 
Bennett, 33 Pa.Co. 193. 

56.. Neil Bros. Grain Co. v. Hart- 
ford Fire Ins. Co., 1 F.(2d) 904; Bow- 
man vy. Atchison, Mo Goupoe wks Ry. Co. 
184 F. 697, 106 C.C.A. 651. See Que 
reau v. Lehigh Valley Ra, Co.,. 25h, EH. 
986 (recognizing the rule as being 
true in the state courts in New York); 
Sanitary Carpet Cleaner v. Reed Mfg. 
Co., 145 N.Y.S. 218, 159 App.Div. 587 
[mod 146 N.Y.S. 1111, 162 App.Div. 
924] (holding the trial court not to 
have power to discharge the jury, 
without ruling on motions by defend- 
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‘or not to be | 


ease.°? In some, 


nificanee.®? 


the testimony 


ant for dismissal and reserve the 
right in the court ‘fat some future 
time, after an examination has been 
had and a result reached, to direct a 
verdict in the absence of the jury 
with the same force as though a ver- 
dict were directed here to-day’’). 
Compare Whitley City Graded School 
Dist. No. 57 v. McCreary County 
Board of Education, 13 S.W.(2d) 1007, 
227 Ky. 682 (holding that a suit, al- 
though brought in equity, being a 
common-law action on contract, the 
court erred at the close of plaintiff's 
evidence in withdrawing the case 
from the jury and rendering judg- 
ment). Contra Cahill v. Chicago, etc., 
R. Co., 74 F. 285, 20 C.C.A. 184. 

res Knapp v. Winchester, 11 Vt. 

58. Contractors’ Equipment Co. v. 
Reasner, 219 N.W. 713, 242 Mich. 589; 
Howey v. Fisher, 69 N.W. 741, 111 
Mich. 422; Rayl v. Hammond, 54 N. 
W. 693, 95 Mich. 22; Bergstrom v. 
Staples, 46 N.W. 1035, 82 Mich. 654; 
Demill v. Moffat, 8 N.W. 79, 45 Mich. 
410; Foote v. American-Product Co., 
45 A. 934, 195 Pa. 190, 78 Am.S.R. 
806, 49 L.R.A. 764. See Parsille v. 
Brown, 154 N.W. 569, 188 Mich. 485 
(recognizing rule). 

[a] Reason for rule.—‘“This very 
frequently would prevent an appeal, 
by enabling the counsel to see the 
correctness of the court’s position; 
and, if an appeal should be taken, it 
would aid very materially the appel- 


late court, aS well as counsel, in an 
intelligent review of the case.” Foote 
v. American Products Co., 45 A. 934, 


935, 195 Pa. 190, 78 Am.S.R. 806, 49 
L.R.A.. 764. 

{[b] Specification held sufficient.— 
A direction of verdict on the ground 
that the evidence would not support 
the verdict has been held to specify 
sufficiently the grounds on which it 
is based, without a further specifica- 
tion of the particulars in which the 
deficiency of the evidence consisted. 
Hanley v. Balch, 63 N.W. 981, 106 
Mich. 46. 

59. Rayl v. Hammond, 54 N.W. 
693, 95 Mich. 22; Bergstrom v. Sta- 
ples, 46 N.W. 1035, 82 Mich. 654; De- 
mill v. Moffat, 8 N.W. 79, 45 Mich. 
410; Smalley v. Rio Grande Western 
R. Co., 98 P. 311, 34 Utah 423. 

60. Bergstrom v. Staples, 46 N.W. 
1035, 82 Mich. 654. 

[a] Thus where plaintiff's counsel 
had fully stated cogent reasons in 
asking for a directed verdict, and de- 
fendant’s counsel had no difficulty in 
pointing out in the assignments of er- 
ror the reasons entertained by the 
trial judge in directing the verdict for 
plaintiff, the action of the court in 
merely referring to the motion in di- 
recting the verdict instead of fully 
stating his reasons for granting the 
motion afforded no ground for re- 
versal. Darling v. Abbott, 191 N.W. 
20, 221 Mich. 449. 

61. Conn.—Green v. Brown, 123 A. 
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specification of the grounds therefor, is improper,?° 
although in some eases, where no injury is occa- 
sioned and the correct result is reached, the error 
is harmless;°° elsewhere such specification has been 
held to be unnecessary,*! and it has been held that, 
if the court does state reasons, such reasons and 
the validity thereof are immaterial 
The existence of a difference between 
the issues as stated by the court at the opening of 
the trial and as stated in the direction of the ver- 
dict is of no importance.®* 
to the contrary,®* it has been held that the court, 
in directing a verdict, may do so orally and need 
not give a written direetion,*° and that statutes re- 
quiring instructions to the jury to be given in writ- 
ing have no application to the direction “of verdicts.°® 
i is not essential, on direction, that either court 

* jury make any specific finding of the facts;°7 


and of no sig- 


While there is authority 


435, 100 Conn. 274. 

We al v. Kadlec, 163 Il1.App. 
298. 

Ind.—Lyons v. New Albany, 103 N. 
E. 20, 54 Ind.App. 416. 

S.D.—Hanson y. Lambert, 219 N.W. 
892, 53 S.D. 34. 

Tex.—Stine v. Oasis Oil Co., (Civ. 
App.) 290 S.W. 302; Baty v. McGinty, 
(Civ.App.) 153 S.W. 914. 

62. Conn.—Bernardo v. Hoffman, 
145 A. 884, 109 Conn. 158; Green v. 
Brown, 123 A. 435, 100 Conn. 274. 

Kan.—Ketchum vy. Wilcox, 48 P. 
446, 5 Kan.App. 881. 

Me.—Dyer v. Cumberland County 
Zo ee & Light Co., 110 A. 357, 119 Me. 

N.H.—Kenney v. Wong Len, 128 A. 
343, 81 N.H. 427. 

Okl.—Homeland Realty Co. v. Rob- 
ison, 136 P. 585, 39 Okl. 591. 

See Martin v. North Jersey St. R. 
Co., 80 A. 477, 81 N.J.Law 562, Ann. 
Cas.1912D, 212 (to same effect); Dut- 
ton v. Atlantic Coast Line R. Co., 88 
S.E. 263, 104 S.C. 16 [aff 38 S.Ct. 191, 
245 U.S. 637, 62 L.Ed. 525]; Cochran 
v. Craig, 106 S.E. 263, 88 W.Va. 281 
(similar holding as to a ruling deny- 
ing a direction without a specification 
of the reasons therefor). 

63. Gray v. Mossman, 99 A. 1062, 
91 Conn. 430. 

64. See cases infra this note. 

[a] In Georgia, a statute (Code § 
244), requiring written “charges” in 
certain circumstance, has been “held to 
apply to the direction of verdict, so 
that, if the adverse party has request- 
ed the giving to the jury of a charge 
in writing, an oral direction for mov- 
ant is improper. Harris v. McArthur, 
15 S.E. 758, 90 Ga. 216. 

[b] In Iinois (1) some decisions 
exist to the effect that it is necessary 
for the direction to be in writing, an 
oral direction not being good (Hefling 
v. Van Zandt, 44 N.E. 424, 162 Ill. 162 
Laff 60 Ill.App. 662]; Arcade Co. v. 
Allen, 51 Tll.App. 305. See Casey v. 
Deinet, 192 °Ill.App. 252), (2) -al- 
though there is other authority hold- 
ing that oral directions are not in- 
valid but that it is the better practice, 
when directing a verdict, to do so in 
writing (Foreman Trust & Savings 
Bank v. Chicago Rapid Transit Co., 
252 Ill.App. 151; White- -Kingsland 
Mfg. Co. v. Herdrich, 98 Ill.App. 607; 
Kean v. West Chicago St. aRCos 15 
Ill.App. 38. See Fisher v. Dunn, "200 
Ill.App. 63). 

65. Vulcan Ins. Co. v. Johnson, 128 
N.E. 664, 74 Ind.App. 62; Liggett, etc., 
Tobacco Co. v. Collier, 56 N.W. 417, 
89 Iowa 144; Young v. Burlington 
Wire Mattress Co., 44 N.W. 693, 79 
Iowa 415; Milne v. Walker, 13 N.W. 
101, 59 Iowa 186; Stone v. Chicago, 
etcaA Ri Conist Iowa 82, 29 Am.R. 458; 
Grant v. Connecticut Mut. L. Ins. Co., 
29 Wis. 125. 

66. See cases supra note 65. 

67. Griffin v. Chicago, etc., R. Co., 
27 N.W. 792, 68 Iowa 638. 
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the failure to submit requested interrogatories to the 
jury, in case a verdict is directed, if it can be con- 
sidered as error at all, is harmless.°* The language 
of the court in directing a verdict is to be taken and 
understood reasonably, in the light of the cireum- 
stances.°® The court may direct a verdict in sub- 
stance and effect without giving a technical, formal 
direction or peremptory instruction;7® and thus 
what is in fact a directed verdict may result from 
what is in form the withdrawal from the jury of 
vital issues! or the refusal to submit such issues to 
them,*? statements to counsel in the presence and 
hearing of the jury,’* instructions indicating the 
opinion of the court as to the weight and effect of 
the evidence,’* or the sustaining of a general de- 
murrer, carried with the case, and ruled on after 
introduction of all the evidence.*° 

Irregularities in verdict. Informalities in the ver- 
dict rendered pursuant. to direction are not preju- 
dicial if the judgment is such as would have been 
rendered had the error not been committed;7* but, 
where the verdict directed and returned is void and 
worthless, under the rules applicable as to the form 
and requisites of verdicts generally,’7 movant takes 
nothing by it.*§ 

Direction for some of several defendants on some 
of several pleas. Where several pleas are pleaded 
and the court directs a verdict for some of the de- 
fendants, the direction should designate the pleas 
on which to base it, but omitting such designation 
is harmless where the result is correct.’® 

Direction subject to opinion of court. In some 
jurisdictions the court may direct the verdict, sub- 
ject to the opinion of the court, when the sole ques- 
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tion presented is whether plaintiff, on the undisputed 
facts, is entitled to recover.*° Such action 1s not 
proper when there are disputed facts to be settled 
on conflicting evidence,*! or where exceptions have 
been saved to the court’s rulings on the admissi- 
bility of evidence,’ unless the exceptions are 
waived after they have been made.** : 

[§ 458] 13. Effect of Direction or Denial.** The 
direction of a verdict is, in effect, an instruction 
that there is, as a matter of law, no evidence to sup- 
port the claim of the adverse party on any count, 
defense, or issue.8* It operates as a withdrawal 
of all instructions given prior thereto in the suit;*® 
and, hence, where improper instructions are fol- 
lowed by the direction of a verdict, it is not neces- 
sary that any request for proper instructions be 
given.8? A peremptory instruction to find in favor 
of.a defendant and against plaintiff does not oper- 
ate the same as a discontinuance or dismissal as 
to such defendant.88 Direction of a verdict for 
one defendant does not of itself authorize the court 
to enter judgment against another defendant with- 
out an adjudication of his rights.8® A direction in 
favor of a plaintiff as to the existence of a cause 
of action does not preclude the court from there- 
after finding for defendant as to the validity of a 
defense dispositive of the whole case, as a matter 
of law.°° When a peremptory instruction has been 
granted, the cause stands in the attitude that it 
would have had it been submitted to the jury and 
a verdict returned.®! A judgment entered on the 
order sustaining the motion is res judicata®? and 
precludes a second trial of the same case;°* the is- 
sues raised by the pleadings are finally determined 


68. Miller v. White River School 
Tp., 101 Ind. 503. See McClaren v. 
Indianapolis, etc., R. Co., 83 Ind. 319 
(to same effect). 

69. See cases infra this note. 

[a] Ilustrations.—(1) Where sev- 
eral cases were tried together and it 
was clearly understood by all parties 
that actions against both defendants 
were being heard, the fact that the 
court used the singular number in 
referring to defendants, when direct- 
ing a verdict, did not prevent verdict 
yrom being against both defendants. 
American Fisheries Co. v. Sanborn, 
119 A. 803, 122 Me. 561. (2) The 
court’s statement, when directing a 
verdict, that it was satisfied ‘that the 
plaintiff hasn’t made a case as set up 
in the complaint” did not indicate any 
questioning of the sufficiency of the 
complaint to show a cause of action, 
but was granted on grounds of vari- 
ance of allegations and proof or for 
failure of proof. Lazear vy. Pender- 
grass, (Ariz.) 4 P.(2d) 386. (3) 
Where a motion resulting in a direct- 
ed verdict contained several grounds, 
and the same was suStained generally 
by the court, it could not be said that 
the motion was sustained by the court 
on any particular ground. Whitney 
v. Employers’ Indemnity Corporation, 
202 N.W. 236, 200 Iowa 25, 41 A.L.R. 
495. (4) In directing verdict for de- 
fendants, the court’s statement that 
negligence, unless proximate cause, is 
not actionable, did not warrant as- 
sumption that motion on three 
grounds was granted because of non- 
proximate cause. Bruening v. Miller, 
(S.D.) 230 N.W. 754. 

70. See cases infra notes 71-75. 

71. Dempster Mill Mfg. Co. v. Lof- 
quist, (Neb.) 91 N.W. 524. 

72. Mills v. Richardson, 137 A. 689, 
126 Me. 244. 

73. White v. Blum, 79 F. 271, 24 
C.C.A. 573; Small v. Virginia Ry. & 
Power Co., 99 S.E. 525, 125 Va. 416. 


For later cases, 


74. Igou v. Brady, 84 So. 624, 79 
Fla. 699. 

75. Wastern Texas Electric Co. v. 
Rhy anes (Tex.Civ.App.) 1 S.W.(2d) 

76. Heagney v. J. I. Case Thresh- 


ing Mach. Co., 99 N.W. 260, 96 N.W. 
175, 4 Neb. (Unoff.) 753. 

77. See infra §§ 869-888. 

78. Bentley v. Phillips, 156 S.E. 
898, 171 Ga. 866. See Large v. Frick 
Co., 256 S.W. 90, 215 Mo.App. 232 (to 
same effect). 

79. Lewis v. Brown, 14 S.E. 881, 
89 Ga. 115. 

80. Cowenhoven v. Ball, 23 N.E. 
470, 118 N.Y. 231; Durant v. Aben- 
droth, 69 N.Y. 148, 25 Am.R. 158 [aff 
41 N.Y.Super. 53]; Bell v. Shibley, 
33 Barb. (N.Y.) 610; Sackett v. Spen- 
cer, 29 Barb. (N.Y.) 180; Whitesboro 
Fire Dept. v. Thompson, 16 Hun (N, 
Y.) 474; Purchase v. New York Exch. 
Bank, 23 N.Y.Super. 564; Flandreau 
par ene 28 N.Y.S. 671, 8 Misc. 

81. Durant v. Abendroth, 69 N.Y. 
148, 25 Am.R. 158 [aff 41 N.Y.Super. 
53]; Purchase v. Mattison, 25 N.Y. 
211, 15 Abb.Pr. 402, 25 How.Pr. 161 
[rev 13 N.Y.Super. 597]; Sackett v. 
Spencer, 29 Barb. (N.Y.) 180; Clark- 
son v. Western Assur. Co., 37 N.Y.S. 
53, 92 Hun 527; Purchase v. New 
York Exch. Bank, 23 N.Y.Super. 564; 
Brower.v. Orser, 15 N.Y.Super. 365. 

82. Cowenhoven v. Ball, 23 N.RB. 
470, 118 N.Y. 281; Durant v. Aben- 
droth, 69 N.Y. 148, 25 Am.R. 158 [aft 
41 N.Y.Super. 53]; Howell v. Adams, 
68 N.Y. 314 [aff 1 Thomps.&C. 425]; 


People v. Ransom, 56 Barb. CNS) 
514; Whitaker & Moore vy. Merrill 38 
Barb. (N.Y.) 526. : 
83. Cowenhoven y. Ball D} 
470, 118 N.Y. 2381. Segbl este 
[a] Even though party withdraws 


exceptions to evidence, if there are 
questions of fact in the case, there 
can be no direction in this manner. 


| 


Clarkson v. Western Assur. Co., 37 
N.Y.S. 53, 92. Hun 527 

84. Right to voluntary dismissal 
or nonsuit after motion made or 
granted see Dismissal and Nonsuit § 
23 text and notes 91-95. 

85. 'U.S.—Neininger v. Cowan, 101 
Be UST, wae CuGaA G2 0: 

Ala.—Braswell v. Fleming, 140 So. 
389, 224 Ala. 339. 

Idaho.—Smith v. Marley, 230 P. 769, 
39 Idaho 779; Moody v. Morris-Rob- 
erts Co., 226 P. 278, 88 Idaho 414: 
Pocatello Security Trust Co. vy. Hen- 
re AS P, 175,35 Wdaho 321, 27 Avis 

Mo.—Malott v. Harvey, 204 S.W. 
940, 199 Mo.App. 615. 

Mont.—Bean y. Missoula Lumber 
Co.. 104 P. 869, 40 Mont. 31. 

Okl.—Cochran v. Davis, 247 P. 65, 
118 Okl. 135, 

86. Crossett v. Ferrill, 108 S.W. 

T. M. Richardson 


52, 209 Mo. 704. 
87. Smith v. 

Taber Co., 49 »>S.W. 574, 92 Tex, 
§ Southwestern Surety Ins. Co. 


88. 
v. Anderson, 152 S.W. 816 [rev on 
1176, 106 


other grounds 155 S.W. 
Tex. 46]. 
89. Benson & Marxer vy. Brown 
179 N.W. 81, 190 Iowa 848, j 
90. Campbell v. Wyatt, 
App.) 217 Sow. 748. 


91. In re Sharon’s Estate, 177 P. 
283, 179 Cal. 447; Schaffer v. Deemer 


(Tex.Civ. 


Mfg. Co., 66 So. 736, 108 Miss. 257. 
Compare Ballew_v. McElroy, (Tex. 
Civ.App.) 10 S.W.(2d) 213 (holding 


that instructing a verdict is equiva- 
lent to sustaining general demurrer). 

92. Conclusiveness of judgment on 
erected verdict see pide § 

93. In re Sharon’s Estate, 177 P. 
283, 179 Cal. 447; Rosenkranz v. Sa- 
berski, 83 N.Y.S. 257, 40 Misc. 650; 
Rothfuss v. H. J. Koehler Sporting 
Goods Co., 129 N.Y.S. 28: Canton v. 


developments and changes in the law see Annotations, same title and section number, 


ae 


§ 458] 


and cannot, while the judgment on the directed ver- 
dict stands, be again presented in court.°* The di- 
rection does not so operate, however, where the di- 
rection is on the grounds of variance as to the 
cause of action proved but not pleaded,®® nor where 
the direction is granted on defendant’s motion be- 
fore defendant has rested.°* The direction con- 
cludes the controversy.°’ Thereafter, it has been 
said, the only thing remaining to be done is the 
formal entry of the verdict and judgment;°* but, 
it is held, the court may, in an appropriate case, 
remand the cause to the jury for the assessment of 
damages.°® Moreover, even after the direction is 
given, the court may set aside the verdict directed! 
or allow the case to be reopened for the purpose of 
supplying deficiencies in the evidence,? and a re- 
fusal so to do may, under some circumstances, 
amount to an abuse of diseretion.? The court may, 
by a nune pro tune entry, correct an error of the 
clerk in the entering of a directed verdict.* 

Motion by both parties. In jurisdictions where 
motions by both parties waive the jury and submit 
the whole case to the court, the direction has the 
same effect as the finding of a verdict by the jury, 
and the verdict directed the same as one thus re- 
turned;® its conclusiveness is, of course, like that 
of a jury verdict limited to questions or issues of 
fact and does not prevail as to questions or issues 
of law.® 


Pryke, 26 OhioCir.Ct.N.S. 465; Wieks | 465. 

wewsanborn, 243 PP. 1007-72 Or. 321. [a] 
94. Di Biase v. Garnsey, 133 A. 

669, 104 Conn. 447; Thoe v. Chicago, 

ete., R= Co.,. 195. N.W...407, 181. Wis. 


456, 29 A.L.R. 1280. See Leonard v. 
People’s Tobacco Warehouse Co., 122 
S.B. 678, 128 S.C. 155 (recognizing 
rule); Altee v. South Carolina R. Co., 
21 S.C. 550 (dictum to same effect); 


is based. 


4, 
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Reason for rule.—The con- 
trary result would render futile the 
requirement that the party 
for direction of a verdict must speci- 
fy the grounds on which the motion 
Graham v. Ogden Union, 
R., ete., Co., (Utah) 6 P.(2d) 465. 

Webb v. Western Reserve Bond, 
N.E. 
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Effect of denial of motion. Where a motion to 
direct. verdict is overruled, the trial continues as 
if it had not been made;? no judgment is there- 
upon rendered against the adverse party® nor may 
the court, because it has overruled the motion, 
thereupon direct a verdict for the adverse party on 
the ground that the evidence admitted the truth 
of his evidence.® Movant’s express offer to waive 
certain matters, on which there was conflict, at 
the time and for the purpose of the motion, does. 
not preclude him from insisting thereon after denial 
of his motion.t® Movant cannot require the court 
to pass again on a motion once overruled.1! He 
may, after denial, proceed to develop his case*? and 
offer testimony on his theory of the issues involved, 
where the motion is made before the close of the 
whole case.t* The motion, it has been held, is 
functus officio,'* and the disposition of the motions 
a closed incident in the trial which can have no 
effect on subsequent proceedings therein;*® there is, 
however, some authority to the effect that at a sub- 
sequent time in the trial the court, m line with its 
general power to change its rulings during the trial, 
may set aside its order overruling the motion and 
direct a verdict.1° Remarks of the court, at the 
time of denial, as to what it should have done with 
reference to an earlier demurrer, are of no import- 
ance, the only thing that matters being what actual- 


Ohio.—Richter v. Phenix Bldg., 
ete:,, Co.) 27 OhioCir, Cty 7.93: 

Or.—Prineville First Nat. Bank v. 
Conroy, 272.P. 271, 127 Or. 302; Ne- 
halem_ v. Nicholson, 259 BP. 900, 122 
Or. 523 

Pa.— West Side Bank v. Beaver 
Valley Coal Co., 10 Pa.Dist.&Co. 75. 

S.D.—Hosmer State Bank v. Onaka 
First State Bank, 204 N.W. 166, 48 


moving 


289, 115 OhioSt. 


Kelly v. Van Ostrand, 114 N.W. 817, | 247, 48 A.L.R. 1176. S.D. 320. 

134 Wis. 443 (recognizing rule). 5. U.S.—New York Life Ins. Co. 6. People v. Seannell, 65 N.E. 165, 
95. Consumers’ Grain Co. v. Wm.|v. McCreary, 60 F.(2d) 355; Detroit|172 N.Y. 316; Morgantown Second 

Lindeke Roller Mills, 190 N.W. 65, 153 | Fidelity & Surety Co. v. U. S., 59 F.| Nat. Bank v. Weston, 64 N.H. 949, 172 

Minn. 231. But see Falvey v. Coats,|(2d) 565 [cert den 53 S.Ct. 84];]N.Y. 250. 

47 F.(2d) 856 (stating that a judg-|Southern Surety Co. v. Fidelity & 7. Eberstadt v. State, 45 S.W. 1007, 

ment on an instructed verdict pre-|Casualty Co., 50 F.(2d) 16; New York|92 Tex. 94; Woldert Grocery Gorey. 

vents the maintenance of another ac- | City v. Jersey City Third Nat. Bank, | Veltman, (Tex. Civ.App.) 83 S.W. 224. 

tion for the same case, even though | 221 F. 175; American Nat. Bank v. 8. Woodsville Guaranty Sav. Bank 

not based on the merits of the case | Miller, 185 F. 338, 107 C.C.A. 456 [aff |v. Rogers, 74 A. 85, 82 Vt. 468: Bass 


but on a variance). 

96. Kaley v. Van Ostrand, 114 N. 
W. 817, 134 Wis. 443. 

97. U.S.—J. B. McCrary Engineer- 
ing Co. v. White Coal Power Co., 35 
F.(2d) 142. 

Mich.—Randolph v. Detroit United 
Ry., 181 N.W. 44, 213 Mich. 100. 

N.Y.—wWierichs v. Innis, 66. N.Y.S. 
553, 82 Misc. 462. 

Or.—Emmons vy. Sotthern Pac. Co., 
191 P. 338, 97 Or. 263; Ridley v. Port- 
land, Taxicab ‘Co., 177, B.. 429), 90- Or. 
529; Huber v. Miller, 68 P. 400, 41 
Or. 103. 

Wash.—Odalovich v. Weir, 231 P. 
170, 132 Wash. 57. 

[a] Counterclaims.—Where the 
court directs for defendant, the lat- 
ter can no longer pursue a counter- 
claim pleaded in the same action nor 
thereafter sue on it, the direction ter- 
minating the whole case including the 
counterclaim. Miller v. McGannon, 
113 N.W. 170, 79 Neb. 609; Strange 
v. Gulf Refining Co., 140 S.H. 307, 142 
S.C. 102. 

98. Miller v. McGannon, 113 N.W. 
170, 79 Neb. 609. 

99. King v. Cox, 151 S.W. 58, 126 
Tenn. 553. 

Tt ELOLtzZ Vv. Smith-Morgan Print- 
ing Co., 129 N.W. 328, 150 Iowa 91; 
People ex rel. Ross v. Dooling, iets 
N.Y.S. 371, 132 App.Div. 50 [rev 113 
N.Y.S.. 246, 61 Misc. 358]. 

2. See cases infra note 3. 

3. Abernathy v. Etcheson, 180 S. 
W. 213, 121 Ark. 53; Graham v. Ogden 
Union R., etc., Co, (Utah) 6 P.(2d) 


e101 883, 229 U.S.517, 57 L.Ed: 

Colo.—Saxton v. Perry, 107 P. 281, 
47 Colo. 268. 

Idaho.—Oregon Short Line R. Co. 
v. Mountain States Tel., etc., Co., 237 
Pe 2sly4l Ldaho 4. 

Neb.—Knies v. Lang, 217 N.W. 615, 
116 Neb. 387, 57 A.L.R. 1022; Mod- 
ern Woodmen of America v. Berry, 
161 N.W. 534, 100 Neb. 820; Ann.Cas. 


1918D 302. 

N.Y.—People v. Scannell, 65 N.E. 
166, 172° N.Y. 316; Sigua! iron Co. v. 
Brown, 64 N.E. 194, 171 N.Y. 488; 
Sweetland v. Buell, 58 N.E. 6638, 164 
N.Y. 541, 79 Am.S.R. 676; Martin v. 
Home Bank, 54 N.E. 717, 160 N.Y. 190; 
Smith: v. Weston, 54 N.E. 38, 159 N. 
Y. 194; Adams v. Roscoe Lumber Co., 
580 UNE. 8055 259 NY.) 1763 Mast 
Hampton v. Vail, 45 N.E. 1080, 151 
N.Y. 463; A. E. McBee Co. v. Shoe- 
maker, 160 N.Y.S. 251, 174 App.Div. 
291; Baker v. D. Appleton & Co., 95 
Niy:S. 125,°107 App! Div. 358° fafi 80 


N.E. 1104, 187 N.Y. 548]; Leggat v. 
Leggat, 80 N.Y.S. 327, 79 App.Div. 


T4 \fafl 68 °N.B 1119; 176 NiY. 590); 
Podmore v. Dime Sav. Bank, 66 N.Y. 
S. 1071, 55 App.Div. 624; Becker v. 
New York, 65 N.Y.S. 899, 53 App.Div. 
301; Buffalo Creek R. Co. v. Collins, 
58 N.Y.S: 65, 41 App.Div. 8, 29 N.Y. 
Civ.Proec. 259; Fogarty v. Hook, 32 
N.Y.S. 555, 84 Hun 165; Staples v. 
Nott, 11 N.Y.S. 924, 58 Hun 606 
28 N.E. 515, 128 N.Y. 403, 26 Am. 
480]; Hanschell v. Swan, 51 N. 
42, 93 Misc. 304, 


v. Rublee, 57 A. 965, 76 Vt. 395. 

9. Eberstadt v. State, 45 S.W. 1007, 
92 Tex. 94; Woldert Grocery Gon ve 
Veltman, (Tex.Civ.App.) 83 S.W. 224. 

Scope of motion as admission see 
supra § 426. 

10. Barber v. Ellingwood, 122 N.Y. 
S.:369, 137 App.Div. 704. 

11. Potter v. Chicago, M. & St. P. 
Ry. Co., 208 Ill.App. 363. 

12. Wherstadt v. State, 45 S.W. 
1007, 92 Tex. 94. 

13. Wicks v. Sanborn, 143 P. 1007, 
12 Or. 321. 

14. Tarbell v. Grand Trunk R. Co., 
111 A. 567, 94 Vt. 499 

[a] Thus, where ‘the court, after 
refusing to direct, reconsiders ‘its ac- 
tion and reserves the decision, such 
action is no longer authorized and the 
judge cannot thereafter direct a ver- 
dict pursuant to the reservation. 
Tarbell v. Grand Trunk R. Co., 111 A. 
5Gms 94 AVL. 24.99. 

15. McClure v. Wilson, 186 P. 302, 
109 Wash. 166, 18 A.L.R. 1421 

[a] Denial of mutual motions, 
even in a waiver state, cannot be re- 
ealled and the judge, having once de- 
nied them, can no longer regard the 
case as one submitted to him for de- 
termination. McClure v. Wilson, 186 
P. 302, 109 Wash. 166, 18 A.L.R. 1421. 

16. Bennison y. Justice, (Iowa) 
168 N.W. 90. See Banfield v. Crispen, 
226 P. 235, 111 Or. 388 (dictum that if 
dissatisfied after submission and ver- 
dict judge might refuse jury’s verdict 
and enter his own). 
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ly was done.*? A refusal of the motion means only 
that there was sufficient evidence to prevent a di- 
rection, and hence there is no incongruity in refus- 
ing to direct and then finding for movant on an 
equity count and setting aside a verdict for the ad- 
verse party on a count at law and granting a new 
trial te 
[§ 45814] 14. Exceptions to Rulings.’ The 
court’s determination of a motion to direct is as 
.much subject to exceptions as any other ruling in 
the course of trial.2° Any error in the disposition 
of the motion is abandoned by the failure to make 
a proper exception.2!, No waiver of a jury being 
involved in the case, an exception to the direction of 
a verdict raises the question of the propriety of the 
court’s action in withdrawing the case from the jury 
and the sufficiency in law of the evidence against the 
motion.22. The exeeption properly should be taken 
to the direction itself and not to preliminary state- 
ments of opinion or of the reasons on which it is 
based,?® but, where the whole series of statements 
are so connected as to be but one act, an exception 
at any time during the discussion will be considered 
as made to the direction itself.2* Similarly, where 
a request to go to the jury was coupled with a re- 
quest to withdraw a motion for direction of a ver- 
diet and the eourt refused to permit the party so 
requesting to withdraw his motion, and announced 
that an exception should be noted, and directed a 
verdict for the cther party, to which direction the 
former excepted, the fair construction of what took 
place is that the two motions were properly treated 
as one, and an exception was granted to the refusal 
thereof.2° An exception to the court’s ruling on a 
motion for a peremptory instruction has been held 
a sufficient exception to the peremptory instruction 
itself.2° Of course, an exception too general in form 
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is insufficient;27 but an exception to a direction 
as contrary to law and as error has been held suffi- 
ciently definite.28 A charge directing a verdict may 
be erroneous but cannot be inadequate and hence 
is not subject to exception on that score.*? A gen- 
eral exception to a charge containing, among other 
matters, a direction to return a particular verdict, 
is sufficient, without specification of particular rea- 
sons thought to be erroneous, at. least where the 
exception sufficiently indicates the particular 1s- 
sues, if any, on which direction 1s thought to be 
improper.°° Where, when the court directs verdict, 
the adverse party excepts on the ground of failure 
to submit a specific issue, and, when verdict is re- 
turned, further excepts to the direction without 
restriction to particular grounds, the general ex- 
ception is sufficiently presented.*t To be effective as 
such, an objection to a direction need not at all times 
be formally styled and presented as an exception.”” 

Time for making. An exception to a direction may 
be taken within the time allowed by statute or rule 
of court for the making of exceptions to proceedings 
of that character,?? but not thereafter;** nor are 
statutory, limitations applicable to exceptions to 
proceedings of a different character a restriction 
on the time when such a direction may be excepted 
to.2> Where the court directs a verdict without 
notice to the opposite party, so that he has no op- 
portunity to except thereto before the direetion an 
exception immediately following, direction is time- 
ly;?* and, indeed, the court’s failure to notify the 
losing party of his intention so as to enable him to 
make exceptions thereto is immaterial where the di- 
rection is actually given over his objection.** In at 
least one jurisdiction it has been held that an execep- 
tion for refusal te direct can be taken only before 
verdict.?§ 


17. Knoche v. Pratt, 187 S.W. 578, 27. Roberts v. Lloyd, 4 N.Y.S. 446,| N.C. 516. 
194 Mo.App. 300. : 56 N.Y.Super. 333. 33. See cases infra this note. 

18. ‘ arner v. Michel, 122 S.W. 28. Turner v. Botts, 153 S.E. 424, [a] Thus, under a rule of court 
838, 143 Mo.App. 131. 170 Ga. 550. \ allowing exceptions to further in- 


19. Saving questions for review 
generally see Appeal and Error § 817. 

20. Merchants’ Nat. Bank v. State 
Nat. Bank, 17 F.Cas.No. 9,449, 3 Cliff. 
205 [rev on other grounds 10 Wall. 
604, 19 L.Ed. 1008]; Meyer v. Houck, 
52 NW.) 235, 85 Iowa 319. 

{a] Circumstances held not to 
preclude party from excepting.— 
Where plaintiff offers evidence essen- 
tial to his case, and the court ex- 
cludes it, he may decline to introduce 
further evidence, without dismissing 
or voluntarily submitting to a non- 
suit, and will not thereby be prevent- 
ed from excepting to the direction of 
a verdict for defendant after the lat- 
ter has been allowed to introduce evi- 
dence. Dean v. Hilton & Dodge Lum- 
ber Co., 65 S.E. 300, 6 Ga.App. 480. 

21. Needham vy. Cooney, (Tex.Civ. 
App.) 173 S.W. 979. See Bowman v. 
Atchison, etc., R. Co., 184 F. 697, 106 
C.C.A. 651 (to same effect). 

20) Biochester;) ete:, Iband Co: v. 
Raymond, 53 N.B. 507, 158 N.Y. 576, 
47 L.R.A. 246; Vail v. Reynolds, 23 
N.E. 301, 1128 NY. 297; Veeder v. 
Seaton, 83 N.Y.S. 159, 85 App.Div. 
196; Leavitt v. Dodge, 16 N.Y.S. 309, 
61 Hun 627; Chambers v. Goldklang, 
64 N.Y.S. 36, 31 Misc. 247. 

Sufficiency of exception to direc- 
tion as request for submission to jury 
see supra § 428 text and note 99. 

23. Wheeler v. Seamans, 102 N.W. 
28, 123 Wis. 573. 

24. Wheeler v. Seamans, supra, 

25. Maxwell v. Martin, 114 N.Y.S. 
349, 130 App.Div. 80. 

26. Bunnell v. Rosenberg, 126 Ill. 
App. 196. 


29. Commercial Car Co. v. W. H. 
Peay: & Sons, 118 A. 641, 275 Pa. 


30. Payne v. Card, 275 F. 26. Ste 
Sheehan v. Strong, 154 N.E. 253, 257 
Mass. 525 (holding that defendant 
properly saved his rights, where an 
amended bill of exceptions shows 
that a motion for directed verdict was 
independent of that part of the mo- 
tion in accordance with leave re- 
served pursuant to statute). 

_[a] Rule of court requiring sufti- 
cient specification of matter excevted 
to for the court to understand on 
what grounds the exception was tak- 
en does not alter the rule. Payne vy. 
(Cheol Ase 1D ONG, 


3l.. Seaver v. Lang, 104 A. 877, 92 
Vt. 501. . hae 

32. See cases infra this note. 

{a] Tlustrations.—(1) Where the 


court called the counsel to the bench 
and discussed the matter of direction 
in a conversation, at which time, if 
any, the exception to the direction 
was made, there being then no ste- 
nographer present and no exception 
to the direction being made until sev- 
eral minutes later, the exception, even 
though thus informally made, was ef- 
fective as such. Cotter v. Boston 
R..B. & L. R. Co., 129 N.E. 426, 237 
Mass. 68. (2) A statement of defend- 
ant’s counsel that in deference to the 
court he would not resist a direction 
for plaintiff at the close of plaintiff's 
argument without hearing that for 
the defense has been held equivalent 
to an exception to the direction. 
Crews v. Cantwell, 34 S.B. 688, - 125 


For later cases, developments and changes in the law see Annotations, 


structions within twenty-four hours 
after they are made, where the jury 
disagreed and the court thereupon di- 
rected a verdict, in the absence of, 
and without notice to the losing par- 
ty or his counsel, exception within 


twenty-four hours was timely. 
White v. Sharpe, 107 N.B. 56, 219 
Mass. 393. Compare James v. Boston 
Elevated Ry. Co., 100 N.E. 545, 213 


Mass. 424 (an exception to a “direc- 
tion of verdict” after entry of the 
jury verdict need not be within twen- 
ty-four hours, such action not being 
properly and effectively the direction 
of a verdict). 

34. Robinson v. Linn County, 32 
N.W. 274, 71 Iowa 224. 

35. See cases infra this note. 

; [a] Previsions as to “charge” and 
time when it may be objected to have 
been held inapplicable to objections 
to the peremptory charge. Shumaker 
v. Byrd, 216 S.W. 862, 110 Tex. 146 
[rev (Civ.App.) 203 S.W. 461, and op 
(Civ.App.) 226 S.W. 817]; Walker v. 
Haley, 214 S.W. 295, 110 Tex. 50 [rev 
(Civ.App.) 181 S.W. 559]; Priddy v. 
Childers, (Tex.Commn.App.) 240 S.W. 
1107 [rev (Ciy.App.) 231 S.W. 172]: 
Harlan v. Acme Sanitary Flooring 
Co., (Tex.Commn.App.) 231 S.W. 348 
[rev (Civ.App.) 208 S.W. 412]; Hodg- 
eae French, (Tex.Civ.App.) 256 S.W. 

36. Dunlap v. Northeastern R, Gos. 
9 S.Ct. 647, 130 U.S. 649, 32 L.Ed. 1058. 

87. Copeland vy. Southern Ry. Co., 
133 S.E. 271, 835 Ga.App. 245. 


38. Riley v. Stone, 86 S.H. 3 
N.C. 421. : eee 


Same title and section number. 
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Waiver.*? 


exception to such refusal.*° 


39. Waiver of error in passing on 
motion see infra § 1185. 

40. Grand Trunk R. Co. v. Cum- 
mness, ty S'Ct, 493,106 U.S. 700,) 27 L. 


Hai. 266; Detroit Crude-Oil -Co. v. 
Grable, 94 F. 73, 36 C.C.A. 94; Poling 
v. Ohio River R. Co., 18 S.E. 782, 38 


WV. 645, 24 LRA. 215. 

41. Zimmerman vy. Chicago & N. 
W. Ry. Co., 151 N.W. 412, 129 Minn. 4. 

42. Zimmerman y. Chicago & N. 
W. Ry. Co., supra. 

43. Colo.—Reagan yv. Dyrenforth, 
285, P. 775, “779, 8% Colo. 126 [quot 
Cyek: 

Ill.—Schofield v. Settley, 31 Ill. 515; 
Smith v. Chicago Junction R. Co., 127 


Tll.App. 89. 

N.J.—Rosengarten v. New Jersey 
Cent. R. Co., 54 A. 564, 69 N.J.Law 
220. 


Ohio.—Cinecinnati Car Co. v. Snyd- 
er, 25 Ohio Cir.Ct.N.S. 33, 37 [dism 15 
Ohio N.P.N.S. 621, and quot Cyc]. 

Wis.—Planer v. Smith, 40 Wis. 31, 

44. Beam Motor Car Co. v. Loew- 
er, 102 A. 908, 131 Md. 552. 

45. Reagan vy. Dyrenforth, 285 P. 
775, 779, 87 Colo. 126 [quot Cyc]; Us- 
borne y. Stephenson, 58 P. 11038, 36 
Or. 328, 78 Am.S.R. 778, 48 L.R.A. 432. 

46. U.S.—Jacoby v. Kelley. 296 F. 
590; Schnerb v. Holt Mfg. Co., 289 
F. 1001 [cert dism 44 S.Ct. 7, 263 U.S. 


726,168.) 100... 527 1; 
Dyrenforth, 285 


Colo.—Reagan v. 
Pio, Sy O10; ol 26. 
Hoffschlaeger, 


Hawaii.—Fraga v. 
26 Hawaii 557. 

Tll.—Crane y. Blackman, 100 I11.App. 
565. See Devine v. Rammesathi, 211 
Ill. App. 294; Pico v. Chicago Rys. 
Co., 203 Ill.App. 293; Kennedy v. City 
of Chicago, 202 Ill.App. 313. 


Mo.—Rockenstein v. Rogers, 31 S. 
W.(2d) 792, 326 Mo. 468. 
N.J.—Brofman v. Fisher, 140 A. 


882; Bashaw v. Hichenberger, 125 A. 
130, 100 N.J.Law 153; Baunach v. 
Liebman, 119 A. 629, 98 N.J.Law 554; 
Price v. New York Cent. R. Co., 111 
A. 927, 95 N.J.Law 262 [aff 110 A. 126, 
94 N.J.Law 10]; Smith v. Brunswick 
Laundry Co., 108 A. 184, 93 N.J.Law 
436; Heiler v. Goodman’s Motor Ex- 
press Van & Storage Co., 105 A. 233, 
92 N.J.Law 415, 3 A.L.R. 336; Marzel- 
la v. Bonafede, 140 A. 881, 6 N.J.Misc. 
288. 

N.Y.—Cattano v. Metropolitan St. 
Rea@o 66, Nels, live. NAY. (500% 
Smith v. Dixon, 134 N.Y.S. 1097, 150 
App.Div. 571; Yellow Pine Co. v. Gut- 
willig, 46 N.Y.S. 251, 20 Misc. 634; 
Adler v. Lesser, 110 N.Y.S. 196. 

N.C.—Greer v. Bank’ of Damascus, 
162° S.-H) 233/202 N.C. 220. 

Ohio.—Cincinnati Car Co. v. Snyd- 
er 25| Ohio Cir:Ct.N-S. 33, 37 [quot 
Cyc]. 

Pa.—Swift v. Corrado, 141 A. 491, 
292 Pa. 543; Pringle v. Smith, 137 A. 
603, 289 Pa. 356; Carroll v. Hannan, 
137 A. 127, 289 Pa. 65; Stephens. v. 
Sulkin, 124 A. 476, 280 Pa. 211; Wil- 
hehn y. Uttenweiler, 112 A. 94, 271 
Pa. 451; Lavin v. Garrett, 109 A. 844, 


By proceeding with evidence after the 
overruling of his motion to direct, movant waives his 
Although the better 
practice, in objecting to a motion, is to submit the 
objection without argument, argument and reasons 
against granting the motion do not of themselves 
constitute a waiver of the objection;+! but, where, 
after objection and argument, the adverse party 
stands silent when the court states that he under- 
stands that there is no objection to the motion, the 
objection is to be taken as waived.*? 

[§ 459] J. Withdrawal of Juror.* 
drawal of a juror by direction or leave of court pro- 
duces a mistrial and effects a continuance,** but does 
not entitle the movant to a dismissal.** 
to withdraw a juror must be based on matters oe- 
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sound diseretion 


The with- 


A motion 


266 Pa. 323; Sheinman Brothers v. 
Hovland-Sardeson-McColm_ Co., 78 
Pa.Super. 479; Fleck v. Altoona & Lo- 
gan Valley Electric Ry. Co., 62 Pa. 
Super. 500; Lopresti v. Sulkin, 49 Pa. 
Super. 417. 

S.C.—Neal vy. Southern Ry., Caro- 
lina Division, 160 S.E. 837, 162 S.C. 
288 [cert den 52 S.Ct. 9, 284 U.S. 621, 
76 L.Ed. 530]. 

fa] In ascertaining whether court 
abused its discretion in refusing to 
withdraw a juror and continue the 
case because of improper remarks by 
counsel in address to the jury, the 
circumstances under which the re- 
marks were made, and the precau- 
tion, if any, taken by the court and 
counsel to remove the prejudicial ef- 
fects, may be considered. Wilhelm v. 
Uttenweiler, 112 A. 94, 271 Pa. 451. 

{b] Death of jurors child.— 
Where, pending a trial, it is brought 
to the attention of the court that the 
infant child of the foreman of the 
jury has been asphyxiated and has 
died, the court has discretion wheth- 
er to grant a mistrial of the case, or 
merely to suspend the trial until a 
later date. Neal v. Southern Ry., 
Carolina Division, 160 S.B. 837, 162 
S.C. 288 [cert den 52 S.Ct. 9, 284 U.S. 
621, 76 L.Ed. 530]. 

{e] Discretion held abused.— 
Where the trial judge on a motion and 
nonsuit makes an improper remark 
and a misstatément of the law, and 
the audience anplauds, in which ap- 
plause one of the jury joins, it is re- 
versible error to refuse to withdraw 
the juror and continue the case. Mc- 
Kahan v. Baltimore & O. R. Co., 72 
P Nanay 4p Wemaet i it Sat Val Le UC NG a a ET ier de 

[ad] Discretion held not abused.— 
(1) In an action for debauching 
plaintiff’s wife and for the aliena- 
tion of her affections, the trial judge 
did not abuse his discretion in refus- 
ing defendant’s motion to withdraw 
a juror because of her remarks as to 
defendant’s venereal disease while on 
the stand. Joseph v. Naylor, 101 A. 
S46) 2b ie Ra. © 56k. 162) Refusal to 
withdraw a juror after defendant 
had pleaded surprise at the evidence 
is proper, where no bill of particu- 
lars had been asked, and averment 
of injuries was broad enough to cov- 
er those proved. Cohen y. Philadel- 
phia Rapid Transit Co., 95 A. 315, 250 
Pa. 15, Ann.Cas.1917D 350. (3) Itis 
not ground for withdrawing a juror 
and continuing the case that in the 
examination of a witness for plain- 
tiff the fact was incidentally devel- 
oped that plaintiff’s decedent was at 
a certain place at a certain time upon 
a Masonic meeting. Sebring v. 
Weaver, 42 Pa.Super. 588. (4) Where 
counsel makes a statement to the 
jury which might convey the impres- 
sion that he had personal knowledge 
as to the statement which he made, 
but uvon objection states that he did 
not wish the jury to think that he 
was testifying as to the correctness 
of the remark, and the court cautions 
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curring at the trial,#® and whether a juror should 
be withdrawn is a matter for the exercise of the 


of the trial court,t® which disere- 


tion is subject to review only in cases of abuse.** 
It should be exercised only to prevent injustice,** 
but should be exercised whenever an error has in- 
tervened which is not curable at the trial,*® or when 
it becomes necessary for a party to amend his plead- 
ings to conform to new facts and conditions not 
known to him when the trial began,®® or where de- 
fendant abandons his pleaded answer and relies on 
an entirely different defense orally stated at the 
trial,°+ or for the purpose of permitting proof.°- 
The court should, upon request, withdraw a juror 
where incidents tending to mislead or prejudice the 
jury have occurred,®? but may properly refuse to 


the jury to pay no attention to the 
statement of counsel as to matters of 
fact, but to take the testimony of the 
witnesses, thie court is not guilty of a 
breach of discretion in refusing to 
withdraw a juror and continue the 
case. Lopresti v. Sulkin, 49 Pa.Su- 
per. 417. (5) Where plaintiff, after 
testifying to the speed of defend- 
ant’s automobile, confessed inability 
to estimate such speed, refusal to 
withdraw a juror after testimony was 
stricken and the jury instructed to 
disregard it is not abuse of discretion. 
Ske v. Corrado, 141 A. 491, 292 Pa. 
fe] Power of court.—(1) The su- 
preme court has no power, at special 
term, to entertain a motion to with-' 
draw a juror in an action on trial' 
at the trial term, the only person hayv- 
ing such power being the justice pre- 
siding at the trial (Schultze v. Hutt- 
linger, 135. N.Y.S. 70; 150° AppsDiv- 
489); (2) but where the trial jus- 
tice, by chance, was sitting in special . 
term and granted the motion, an ob- 
jection that a motion to withdraw a 
juror in an action pending at trial 
term could not be made at special 
term was waived, where not made 
when the motion came on for hearing 
(Schultze vy. Huttlinger, supra). 

[f] Necessity for affidavit.—A 
motion to withdraw a juror and con- 
tinue the case because of sensational 
newspaper articles concerning the 
case is properly denied where the 
articles are merely presented with- 
out any showing of the necessary 
facts by affidavit. Devine y. City of 
Chicago, 172 Ill.App. 246. 

47. Schofield v. Settley, 31 Ill. 515; 
Crane v. Blackman, 100 Ill.App. 565: 
Brown v. Manhattan R. Co., 81 N.Y.S. 
755, 82 App.Div. 222; Yellow Pine Co. 
hy abe eae 46 N.Y.S. 251, 20 Misc. 

48. Reagan v. 
775, 87 Colo. 126. 

49. Kauffman v. Schauer, 169 N.E. 
566, 121 Ohio St. 478. 

50. Glaser v. Eisen Realty Co., 
187 N.Y.S. 171; Ungerleider v. Ewers, 
153 N.H. 191, 20 OhioApp. 79. 

51. Cowen Co. v. Houck Mfg. Co., 
229) ME ne SO} Olle. CaAwnia One 

52. Moller v. Paulovico, 179 N.Y.S. 
223, 190 App.Div. 1; Pirrung v. Su- 
preme Council C. M. B. A., 93 N.Y,.S. 
575, 104 App.Div. 571. 

53. Summo v. Snare & Triest Co.,: 
152 N.Y.S. 29, 166 App.Div. 425 [mo- 
tion gr 153 N.Y.S. 1146, 168 App.Div. 


Dyrenforth, 285 P. 


956]; Greenberg v. Shindel, 128 N.Y. 
S. 661, 71 Mise. 465; Joyce v. Smith, 
112 A. 549, 269 Pa. 439; Albert v. 


Philadelphia Rapid Transit Co., 97 A. 
680, 252 Pa. 527; Connelly v. Pitts- 
burg Rys. Co., 79 A. 635, 230 Pa. 366: 
Surface v. Bentz, 77 A. 922, 228 Pa. 
610, 21 Ann.Cas. 215; Brown v. Sun- 
bury & Selinsgrove Electric St. Ry. 
Co., 43 Pa.Super. 61. 

fa] Tilustration.— Where plaintiff 
persistently charged crimes to his 
brother, defendant, that had no pos- 
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do so where no prejudice could have, or did, result,** 
or where the impropriety could be, and was, other- 
wise eured,®> or where there was, in fact, no im- 
propriety.®® It is not a ground for the withdrawal 
of a juror that a juror asked questions of a witness 
and indicated a possible disbelief of the witness ;°‘ 
and a motion to withdraw a juror to enable the mov- 
ing party to obtain additional evidence should be 
denied where the moving party does not appear to 
have exercised diligence in seeking prior to the trial 
to obtain such evidence.®* So, where defendant’s 
objection to a question asked by plaintiff’s counsel 
of a juror as to whether the juror was insured against 
aceident was sustained, the court stating that coun- 
sel might ask whether the jurors were stockholders 
or interested in any insurance company, and plain- 
tiff’s counsel did not thereafter pursue the matter, 
defendant was not entitled to a mistrial.°® As a 
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condition of granting the motion the court may im- 
pose the condition that the party making the motion 
pay certain costs.°° If the party deems the condi- 
tion imposed unsatisfactory, he should decline to 
accept the order on the terms imposed and proceed 
with the trial.61 It is improper, when a party has 
been permitted to withdraw a juror, to enter judg- 
ment against him on the merits.*? The practice of 
withdrawing a juror, because of special statutes 
relating to dismissal, has fallen into disuse in some 
jurisdictions.** 

Reconvening jury. Where a jury have been im- 
paneled and sworn, and on the day of trial a juror 
is withdrawn by the court and the cause continued, 
and later, on motion of plaintiff, the entry discharg- 
ing the jury is set aside, the court must reconvene 
the jury and hear and determine the cause within 
they term. aa 2 


VIII. INSTRUCTIONS TO JURY?! 


[§ 460] A. Definitions, Distinctions, and Pur- 
pose.*2 Literally, the word “instruction” may apply 
to any direction given to the jury by the court,* 
but, in a narrower and more technical sense, instruc- 
tions are directions in reference to the law of the 
ease;* an exposition of the principles of the law 
applicable to the case, or some branch or phase of 
-the ease which the jury are bound to apply in or- 


Einis relation to the questions in is-| N.Y. 436]. (4) 


Where plaintiff at 


der to render a verdict establishing the rights of the 
parties in accordance with the facts proved;°* the 
exposition by the court to a petit jury of those prin- 
ciples of the Jaw which the latter are bound to ap- 
ply in order to render such a verdict as will, in the 
state of facts proved at the trial to exist, establish 
the rights of the parties to the suit.® 

General instructions are such instructions as are 


Harmless error on appeal see Ap- 


sue, a motion to withdraw a juror 
should be sustained. Hale v. Hale, 
32 Pa.Super. 37. 

[b] Waiver.—In an action for 
slander, where counsel unwarranted- 
ly stated the substance of letters 
which were inadmissible, a statement 
of aefendant’s counsel that he no 
longer objected to the letters was 
not a waiver of defendant’s right to 
a withdrawal of a juror and declara- 
tion of mistrial. Orsetti v. Bonet- 
to, 170 N.Y.S. 45. 

54. Runyan v. Bland, 264 Ill.App. 
265; Fowler v. Chicago Rys. Co., 207 
Ill. App. 430 [aff 120 N.E. 635]; Joseph 
w. Naylor,.101 A. 846, 257 Pa. 561; 
Randal v. Gould, 73 A. 986, 225 Pa. 42. 

55. Walldren Express & Van Co. v. 
Krug, 126 N.E. 97, 291 Ill. 472; Wil- 
helm vy. Uttenweiler, 112 A. 94, 271 
Pa. 451; Hendrickson v. Quaker City 
Cab Co., 84 Pa.Super. 218. 

56. Greenacre v. Filby, 114 N.E. 
536, 276 IH. 294, L.R.A.1918A 234; 
Hyman v. Barrett, 156 N.Y.S. 10, 170 
App.Div. 205 [rev 121 N.H. 271, 224 
N.Y. 436]; Stephens v. Sulkin, 124 
A. 476, 280 Pa. 211; Albert v. Phila- 
-delphia Rapid Transit Co., 97 A. 680, 
252) Pa. 527. 

[a] Thus (1) defendants are 
not entitled to withdraw a juror for 
a remark by plaintiff's counsel not 
shown to have been heard or heeded 
by any juror. Greenacre v. Filby, 114 
N:EE. 536, 276 Ill. 294, TyR.A.1918A 
234. (2) In an action for injuries, 
the fact that plaintiff fainted twice 
on the witness stand did not require 
withdrawal of the jury and continu- 
ance of the case, in the absence of a 
showing that fainting attacks were 
simulated. Albert v. Philadelphia 
Rapid Transit Co., 97 A. 680, 252 Pa. 
527. (3) In a personal injury case, 
denial of defendant’s motion to with- 
draw a juror, on the ground that 
plaintiffis fainting in court was a 
pretense, improperly to affect the 
jury, was proper, in view of the tes- 
timony of defendant’s physician as 
to the genuine character of the faint. 
Hyman vy. Barrett, 156 N.Y.S. 10, 170 
App.Div. 205 [rev 121 N.E. 271, 224 


the close of a long cross-examination 
was asked whether he made a certain 
statement in an earlier part of the 
examination, to which his counsel 
replied, ‘““No, he did not,’’ and the ste- 
nographer’s record indicated plain- 
tiff did make such statement, but on 
his attention being called thereto im- 
mediately corrected it, counsel's 
statement, having been made in good 
faith, and being substantially right, 
and referring to testimony already 
given, afforded no ground for with- 
drawal of a juror. Stephens vy. Sul- 

kin, 124 A. 476, 280 Pa. 211. 

57. Chicago City R. Co. v. Shreve, 
128 Ill.App. 462 [aff 80 N.E. 1049, 226 
INGER 

58. Chicago City R. Co. v. Shreve, 
supra. 
wine Banner v. O’Meara, 110 N.Y.S. 

60. Rawson y. 
105 App.Div. 278 

61. Rawson vy. Silo, supra. 

62. Cincinnati Car Co. v. Snyder, 
25 Ohio Cir.Ct.N.S. 33, 37 [dism 15 
Ohio N.P.N.S. 621, and quot Cyc]; 
Planer v. Smith, 40 Wis. 31. 

63. Wabash R. Co. vy. McCormick, 
55 N.E. 251, 23 Ind.App. 258. 

[a] Withdrawal of juror amounts 
to a nonsuit where no cause for con- 
tinuance is shown. Wabash R. Co. y. 
pee eral 55 N.E. 251, 23 Ind.App. 

64-99. Friedeborn v. Powers Reeu- 
lator Co., 16 OhioApp. 300. = 

1. Cross references: 

Adoption of practice of state courts 
by federal courts as to instructions 
ah Federal Courts § 148. 

After retirement of jury see infr 
834-836. ip teas 

Appellate court’s consideration of 
discretion as to instructions see 
Appeal and Error § 2806. 

As to particular matters or issues see 
various titles in this work. 

Declarations of law on trial b 
see infra §§ 1034-1054. Py COUEE 

Errors and irregularities in as ground 
for new trial see Criminai Law §§ 
2646-2648; New Trial § 88. 


Silo, 93 N.Y.S. 416, 


*“By WILLIAM G. BANNON (§§ 460-490). 


For later cases, developments and changes in the law see Annotations, 


‘ peal and Error §§ 3013-3036. 
n: 


Actions by or against particular 
classes of parties see various ti- 
tles in this work. 

Criminal cases generally see Crim- 
inal Law §§ 2307-2496. 

Equity cases on issues submitted 
ro ony in general see Equity § 

Trial de novo on appeal from jus- 
tice’s court see Justices of the 
Peace § 573. ° 

Justice’s court see Justices of the 
Peace § 273. 

Particular actions or proceedings 
see various titles in this work. 

Presumptions on appeal of correct- 
ness of instructions given see Ap- 

peal and Prror §§ 2710-2713. 

2. Instructions within statute re- 
quiring written instructions see pas- 
sim infra §§ 581-589. 

3. Lehman v. Hawks, 23 N.E. 670, 
U2 Ind 645 
4. Lawler v. McPheeters, 73 Ind. 
McCallister v. Mount, 73 Ind. 
59; DOs : 

5. Lehman y. Hawks, 23 N.E. 670, 
121 Ind. 541, 548. 

fa] Other definitions.—(1) “Any 
decision or declaration by the court, 
upon the law of the case, made in the 
progress of the cause, and by which 
the jury are influenced and the coun- 
sel controlled, is considered within 
the scope and meaning of the term 
‘instructions.’ ”’ Hilliard New Trials 
(2d ed) p 255. (2) “Statements of 
rules of law governing the matters 
In issue or the amount of recovery 
are instructions.” Bradway v. Wad- 
dell, 95 Ind. 170, 175. (3) “Directions 
in reference to the law of the case, 
enabling the jury to better under- 
stand their duty, and prevent them 
from arriving at erroneous and wrong 
conclusions.’”’ Hanson y. Kent & Pur- 
dy Paint Co., 129 P. 7, 36 Okl. 583: 
Butler v. Gill, 127 P. 439, 34 Oki. 814; 

eavitt v. Deichmann ) 
Ori ares , 120 RP. 983,30 

Ch Bouvier. yas AD 
“charge’’?) [quot Dodd 
Ind. 522, 523]. 


(sub verbo 
v. Moore, 91 


Same title and section numper, 
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appropriate only to a general verdict, and which 
also inform the jury of the effect of their answers on 
the final result.? 

Peremptory instruction is an instruction given by 
a court to a jury which the latter must obey im- 
plicitly, as an instruction to return a verdict for de- 
fendant, or for plaintiff, as the ease may be.’ 

Distinctions. Instruction has been distinguished 
from admonition,® colloquy,'® and an oral state- 
ment informing the jury as to what the action in- 
volves as set out in the complaint.!! 

Purpose.!2 The office or purpose of instructions 
is to inform the jury as to the law of the case ap- 
plicable to the factst® in such a manner that the 
jury may not be misled;'* in other words, to ad- 
vise the jury as to what is the law applicable to a 
certain state of facts if they should find the exist- 
ence of such facts from the evidence.1> In more gen- 
eral terms it has been laid down that the purpose 
of instructions is to aid the jury clearly to compre- 
hend the caset® and to reach a just conclusion,** 
a right decision,1® or, as sometimes stated, to ar- 
rive at a correct?® or fair?° verdict. 


7. Banderob v. Wisconsin Cent. 
Ryz CO. else NW (88h) VoL, 133. Wis: 
249. Compare Humble Oil & Refin- 
ing Co. v. McLean, (Tex.Commn. 
App.) 280 S.W. 557, 559 [rev (Civ. 
App.) 268 S.W. .1%91) Co igeneral 
charge’ is an instruction given by 
the court as to the law pertaining to 
the case, or any phase thereof. For 


in controversy. 
Tll.App. 519. 
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While charg- 


looking at evidence and in ascertain- 
ing and applying the law to the facts 
Keime y. Thum, 238 29. 
“The office of 
structions is to give information to 
the jury concerning the law of the 
case applicable to the facts of the 
ease for immediate application to the 
subject-matter before the jury.” Coal 


(2) 
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es, whether special or general, should state the law,?* 
the view has been expressed that the purpose of 
instructions is to present to the jury the issues 
made by the pleadings,?? in the most ‘intelligible 
form,?* and it is proper to give instructions to guard 
against the consideration of a false issue;?* it has 
even been said that the principal benefit to be de- 
rived from a charge to the jury is not a statement 
of law, but the elimination of irrelevant matters and 
causes of action or allegations as to which no evi- 
dence has been offered.2® In the case of the sub- 
mission of a written issue it is the province of in- 
structions to tell the jury what facts are necessary 
to be found in order to decide the issue.?® 

[§ 461] B. Province of Court and Jury—1l. Au- 
thority To Instruct Jury in General.27 Subject to 
certain exceptions,?® it is the province of the court 
to instruct the jury on the law applicable to the 
case,”® and it is the duty of the jury to act on the 
law as received by them from the court,®?° and the 
jury may not take the law from the attorneys in the 
case.*1_ Charges or instructions, general or special, 
should, of course state the law?” correctly.** It is, 


Authority of justice of peace see 
Justices of the Peace § 273. 
U.S.—Nason v. U. S., 17 F.Cas. 
page 1179, No. 10,024, 1 Gall. 53. 

Ill.— Gehr v. Hagerman, 26 Ill. 438. 

Me.—Grout v. Nichols, 53 Me. 383. 

Mo.—Jones v. Murray, 66 S.W. 981, 
167 Mo. 25; State ex rel. Deckard v. 
Macom, (App.) 186 S.W. 1157. 


in- 


a charge to be a general one, it is not 
necessary that it be one submitting 
an issue of fact for determination by 
the jury, with instructions that if 
they find such facts to exist to find 
verdict thereon in a eNOe of one of the 
parties’). 

= Black. Iu: .D. 

9. See case infra this note. 

[a] Distinction stated.—‘In view 
of the error of counsel in confusing 
the meaning of the word ‘admonition’ 
with that of the word ‘instruction,’ 
we deem it proper to say that accord- 
ing to the meaning given it by the 
courts in this jurisdiction, an ‘ad- 
monition’ is any authoritative oral 
communication or statement by way 
of advice or caution, made by the 
court to the jury during the trial of 
a case, respecting their duty or con- 
duct as jurors, the admissibility or 
non-admissibility of evidence offered 
by the parties, or the purpose, if com- 
petent only for a particular purpose, 


for which any of that admitted might | 


or should be considered by them. 
But .. . the term ‘instructions’ has 
a wholly ° different legal meaning. 
The instructions are from the court 
and addressed to the jury, and con- 
tain the law of the case by which 
they are to be guided and controlled 
in arriving at a verdict.” Miller v. 
Noell, 237 S.W. 373, 193 Ky. 659, 661. 

10. Simons v. Haberkorn, 102 N. 
W. 659, 139 Mich. 130. 

{a] Particular colloquy between 
trial judge and counsel held not an 
instruction as to the law applicable 
to facts see Simons v. Haberkorn, 102 
N.W. 659, 660, 139 Mich. 130. 

11. Gerard B. Lambert Co. v. New- 
ton, 294 S.W. 707, 174 Ark. 209. 

12. Comments on evidence in gen- 
eral see infra § 468. 

13. Order of United Commercial 
Travelers of America vy. Nicholson, 
9 F.(2a) 7; Holman Live Stock Co. 
v. Louisville & N. R. Co., 87 So. 750, 
81 Fla. 194; Coal Creek Drainage & 
Levee Dist. v. Sanitary Dist. of Chi- 
eago, 167 N.E. 807, 336 Ill. 11; Styles 
vy. Chesapeake, ete., R. Co., 59 S.E. 
609, 62 W.Va. 650. 

[a] Other expressions.—(1) The 
object of instructions is to aid the 
jury in respect of the method of 


Creek Drainage & Levee Dist. v. Sani- 
tary Dist. of Chicago, 167 N.E. 807, 
821, 336 Til. 11. 

14. Order of United Commercial 
Travelers of America v. Nicholson, 
9 FY (2a) 7%. 

15. Baker v. Scott County Milling 
Co., (Mo.App.) 43 S.W.(2d) 441. 

16. Builders Lumber & Supply Co. 
v. Cheek, 137 S.E. 734, 139 S.C. 299. 

17. Schiesel v. S. Z. Poli Realty 
Co., 142 A. 812, 108 Conn. 115. 

18. Beardsley v. Irving, 71 A. 580, 
581, 81 Conn. 489. 

“The charge delivered by the trial 
court should call the attention of 12 
men unfamiliar with legal distinc- 
tions to whatever is necessary and 
proper to guide them to a right de- 
cision in a pat ueulay case.” Beards- 
ley v. Irving, supr 

19. Beck v. Heals: 162 N.E. 810, 
28 OhioApp. 508. 

20. Builders’ Lumber & Supply 
OSs Vou Cheeks e137 Sab. (L394, e130) S.C. 

21. See infra § 461. 

22. American Ry. Express Co. v. 
Bee’, 4 S.W.(2d) 679; 680, 223 Ky. 

Statement of issues in general see 
infra § 470. 

r 23. 
Aduvr M15eS.W. 196, 13st ky. 347, 

24. Brand v. Herdt, (Mo.App.) 45 
S.W.(2d) 878. 

25. Irvin v. Southern Ry. Co., 80 
Db ley = 04, INC. 1b; 

26. Commerce Trust Co. v. White, 
158 S.W. 457, 172 Mo.App. 537. 

27. Cross references: 

Duty of court to instruct: 
In general see infra §§ 531-561. 
In absence of request see passim 
infra §§ 678-685. 
Power of court to instruct in absence 

o ceouere see passim infra §§ 678— 
Submission of question of law to jury 

see infra § 199. 

28. See case infra this note. 

[a] In Nebraska it was held that 
a county judge had no right to in- 
struct a jury, and that it was error 
for him to do so in view of the fact 
that there was no statute authorizing 
him to give instructions. Ives y. 
Norris, 13 N.W. 276, 13 Neb. 252. 


‘ 


Louisville & N. R. Co. v. King’s | 


Neb.—Bartling v. Behrends, 29 N. 
W. 472, 20 Neb. 211. 
N.Y.—Williams v. Brooklyn El. R. 


Co., 26 N.E. 1048, 126 N.Y. 96. 
Okl.—Leavitt v. Deichmann, 120 P. 
983, 30 Okl. 423. 
Pa.—Respublica v. Nicholson, Z 
Yeates 9. 


Tenn.—Fink v. Evans, 32 S.W. 307, 
95 Tenn. 413. 

[a] That jury are made judges of 
law and facts in libel cases does not 
take away the province of the court 
to instruct the jury on the law of the 
case. Jones v. Murray, 66 S.W. 981, 
167 Mo. 25. 

[b] How knowledge obtained.— 
The correctness of an instruction be- 
ing purely a matter of law, it is im- 
material where or how the trial judge 
got the knowledge enabling him to 
rule correctly. State ex rel. Deckard 
v. Macom, (Mo.App.) 186 S.W. 1157. 

20. Ss oS: Ves UO llimandg | 2 Sas 
Cas.No. 16,593, 4 Ben. 547. 

Ga.—St. Mary’s Bank v. State, 12 
Ga. 475. 

Ind.—Moore v. Hinkle, 50 N.E. 822, 
161 Ind..343: 

Neb.—Bartling v. Behrends, 29 N. 
W. 472, 20 Neb. 211. 

Okl.—Leavitt v. Deichmann, 120 Py 
983, 30 Okl. 423. 

Tenn.—McCorry v. King, 3 Humphr. 
267, 39 Am.D>. 165. 

Verdiot disregarding 
see infra § 889. 

31. Erwin y. Nater, 6 Porto Rico 
Fed. 492. 

32. Moeskops v. Bodman, 155 N.E. 
566, 23 OhioApp. 176. See Hasbrouck 
v. Milwaukee, 21 Wis. 217. 

33. U.S.—Sacramento Suburban 
Fruit Lands Co. v. Lindquist, 39 F. 
(2d) 900 [cert den 51 S.Ct. 31, 282 U. 
SreSoog voy Llids Tb6). 

Ala.—Cooke v. Embry, 123 So. 27, 
219 Ala. 623. 

Cal.—O’Connor v. West Sacramento 
Core 240i, LP: oes LSS) Calsat: 


instructions 


son, 128 A. “as. 147 Md. 267. 
Mo.—Locke v. Woodman, (App.) 

225 S.W. 352; Dunean v. Turner, 154 

S.W. 816, 171 Mo.App. 661; Goller v. 

Henseler Mercantile Oil & Supply Co., 

161 S.W. 584, 179 Mo.App. 48. 

. N.J.—Gerli v. Washington Piece 
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of course, improper to submit to the jury for deci- 
sion a matter which it is the duty of the court to 


decide.*4 


Invading province of jury. Instructions must not 
invade the province of the jury*® by determining 
questions of fact,** and a requested instruction whieh 
The purpose of a 
constitutional provision that judges shall not charge 
juries in respect of matters of fact but shall declare 
the law is to prevent the trial judge from partici- 
pating in any manner in the jury’s finding of fact.°* 
The giving or refusing 
of cautionary instructions is largely within the dis- 


does so is properly refused.** 


Cautionary instructions. 


eretion of the court.?® 
[§ 462] 2. Burden of Proof.*° 


Dyeing & Finishing Co., 146 A. 344. 

Tex.—Perkins Bros. Co. v. Ander- 
son, (Civ.App.) 155 S.W. 556. 

See Carrick v. Sturtevant, 234 P. 
1080, 28 Ariz. 5 (holding that in- 
struction was erroneous). 

fa] Roquested instruction prop- 
erly refused see Sacramento Subur- 
ban Fruit Lands Co. v. Lindquist, 39 
F.(2d) 900 [cert den 51 S.Ct. 31, 282 
U.S. 8538, 75 L.Ed. 756]; Birmingham 
News Co. v. Moseley, 141 So. 689; 
Cooke v. Embry, 123 So. 27, 219 Ala. 
623; Ver-Vac Bottling Co. v. Hinson, 
IS SAS 148, 147) Md. 2606. LOcke ove 
Woodman, (Mo.App.) 225 S.W. 352; 
Hatfield v. Swift, 161 S.W. 359, 174 
Mo.App. 705; Mosca v. Atlantic & S. 
Ry. Co., 124 A. 600, 100 N.J.Law 181, 
1 N.J. Mise. 615; Perkins Bros. Co. 
v. Anderson, (Tex.Civ.App.) 155 S.W. 
556. 

[b] Instruction not erroneous see 
Dillen v. Wabash Ry. Co., (Mo.App.) 
294 S.W. 439; Swoboda v. Nowak, 255 
Sw. 1079, 213 Mo.App. 452; O’Con- 
neli v. Holler, 182 N.W. 617, 148 
Minn. 454 (instruction stating rule as 
to measure of damages which was 
agreed on by the parties was not er- 
roneous). f 

Sufficiency as to subject matter in 
general see infra § 608. 

4. O’Connor vy. West Sacramento, 
ZOE moat LOO Cale. 

35. Ala.—Buford v. Graden, 64 So. 
552, 185 Ala. 341. 

Idaho.—Idaho Implement Co. 
Lambach, 101 P. 951, 16 Idaho 497. 


Vv. 


Mo.—ULaible v. Wells, 296 S.W. 428, 


317 Mo, 141. 

N.H.—Osgood v. Eaton, 
B50. 

Or.—Boyd v. Portland Electric Co., 
68 P. 810, 41 Or. 336. 

S.C.—Black v. State Co., 83 S.E. 
1088, 99 S.C. 432. 
Pie Panes v. Broadnax, 24 Tex. 

Compare Kerr y. Tysseling, (lowa) 
239 N.W. 233 (instruction that jury 
“should consider” certain matters did 
not invade province of jury). 

36. Denver Omnibus & Cab Co. v. 
(casts 29 r. 233) 54 Solos 17. 

Instructions assuming facts: see in- 
fra §§ 482-490. 

Opinion or belief of judge as to 
facts or evidence see infra §§ 491—498, 

37. Louisville & N. R. Co. v. Park- 
er, 138 So. 231, 223 Ala. 626 [cert dism 


63 N.H. 


53 S.Ct. 94]; Snead v. Jones, 53 So. 
188, 169 Ala. 143; Abingdon Mills y, 
Grogan, 52 So. 596, 167 Ala. 146; 


Po reae State Co., 83 S.E. 1088, 99 S. 


c: 

383. Enlee v. Seaboard Air Line 
Eevee Ons 4900) 110) SiCuersz 

39. Donk Bros. Coal Co. v. Thil, 81 
N.i. 857, 228 Ill. 283; Chicago Union 
Traction Co. v. Goulding, 81 N.E. 833, 
228 Ill. 164; Birmingham Ins. Co. v. 
Pulver, 18 N.BH. 804, 126 Ill. 329, 9 Am. 
S.R. 598; Lecklieder v. Chicago City 
Evyen Con 172, W)App. 557; 

Instructing jury as to duty in gen- 


The propriety of 
giving an instruction as to the burden of proof in 


TRIAL 


dence.*? 


eral see infra §§ 525-529. 

Necessity of giving instructions as 
to duties of jury in general see infra 
§§ 558, 559. 

Sufficiency of subject matter of 
charge as to duties of jury see infra 
§ 64. 

40. Cross references: 
Instructions as to presumptions or 

inferences see infra § 479. 
Misleading instructions see passim 

infra § 599. 

Necessity of charge on burden of 

proof see infra § 542. 


Sufficiency of subject matter of 
charge on burden of proof see infra 
§ 619. ‘ 
41. U.S.—Westbrook v. Fulton, 79 


510. 
Ga.—May v. Leverette, 139 S.E. 31, 


164 Ga. 552; Gleaton y. Bank of 
BI BaS tou, 149 S.E. 438, 40 Ga.App. 
91. 


Md.—Meyer v. Frenkil, 82 A. 208, 
116 Md. 411, Ann.Cas:1913C 8775. 

Mo.—Foster v. Aubuchon, (App.) 
221 SOW. 741: Clifton vw. Sparks; = 25 
Mo.App. 383. 

Tex.—Chittim v. Martinez, 58 S.W. 
948, 94 Tex. 141; Byers v. Wallace, 
28 S.W. 1056, 29 S.W. 760, 87 Tex. 503; 
Newsom v. Couch, (Civ.App.) 262 S. 
W. 155; ‘ Lancaster v. Snider, (Civ. 
App.) 207 S.W. 560; El Paso Electric 
Ry Conv, dselly, (Civ. App.) 109 0S. Ww. 
415. ; 

See Irvin v. Johnson, 98 S.W. 405, 
44 Tex.Civ.App. 436 (recognizing rule 
where there was an issue as to wheth- 
er a deed absolute on its face is a 
mortgage). 

See Zink v. National Council, 
Knights and Ladies of Security, 199 
LApp. 376. 

[a] Ilustration.—Burden of proof 
as to defenses. Gleaton v. Bank of 
Arlington, 149 S.E. 4388, 40 Ga.App. 
291; Foster v. Aubuchon, (Mo.App.) 
221 S.W. 741; Newsom v. Couch, 
(Tex.Civ.App.) 262 S.W. 155. 

42. Foster vy. Aubuchon, (Mo.App.) 
221 S.W. 741. 

43. Taylor, 
Taylor, 14 S.W. 
Am.S.R. 316; 


ete.,. Railway Co.  v. 
918, 79 Tex. 104, 23 
Walker v. Dickey, 98 S. 
W. 658, 44 Tex.Civ.App. 110; Texas 
& NY VOL Rs) Coulv.  Sytan, (Dex-Civ, 
App.) 43 S.W. 551. 

aa Meyer yVvie br enkdlws2 cAcmo 08) 
116 Md. 411, Ann.Cas.1913C 875; Chit- 
tim v. Martinez, 58 S.W. 948, 94 Tex. 
141; Duke v. City Nat. Bank of For- 
ney, (Tex.Civ.App.) 16 S.W.(2d) 557. 
But see Paris, M. & S. P. Ry. Co. v. 
Nesbitt, 33 S.W. 280, 11 Tex.Civ.App. 
608 (where the court said that “as 
this issue rested upon conflicting evit 
dence, the court should not have giv- 
en the charge as to the burden of 
proof’’). 
_ la] Charge as to burden of proof 
is always proper, where there is a 
conflict of testimony on any material 
point. Meyer v. Frenkil, 82 A. 208, 
116 Mad. 411, Ann.Cas.1918C 875. 

45. Duty to charge as to pu spose 


ae A a aera id Pe Se TS A 
For later cases, developments and changes in the law see Annotations, 


‘ 


[§§ 461-463 


eases in which the burden is clearly on one or the 
other party has been recognized,** and an instruc- 
tion properly placing the burden of proof does not 
constitute an objectionable comment on the evi- 
There is authority for the view that the 
propriety of giving an instruction that the burden 
of proof rests on a certain party depends on the state 
of the evidence,t? but the mere fact that the evi- 
dence on an issue is conflicting does not make it 1m- 
proper to instruct the jury as to which party has 
the burden of proof in respect of such issue.** 

[§ 463] 3. Purpose of Evidence.** 
may instruct the jury as to the purpose for which 
evidence which has been admitted may be consid- 
ered,*® and may limit consideration to the purpose 
for which the evidence may properly be considered ;** 


The court 


see infra § 545. 


46. Ill—Down vy. Comstock, 149 
NES SOULS PSs 2 hae: “Chaney ye 
Baker, 136 N.E. 804, 304 Ill. 362. 


Ind.—Cleveland, ete., R. Co. v. Gos- 
sett, 87 N.B. 723, 172 Ind. 525. 
Iowa.—-In re Kahs, 113 N.W. 563, 
136 Iowa 116. See Stark v. Burke, 
109 N.W. 206, 131 Iowa 684 (apparent- 
ly recognizing rule). 

Mo.—Buckry-Ellis v. Missouri Pac. 
Riyal Oo:, (13S. Saw Oley Los evlozA po: 
499. 

Tex.—Howerton v. Holt, 23 Tex. 
52; Southern Kansas R. Co. v. Mor- 
ris, (Civ.App.) 99 S.W. 433 [aff 102 
» 8965.100- Tex. 611), 123) eAm=Sakk. 


834]; Wood v. Samuels, 1 Tex.A.Civ. 
Cas. § 922. 

{a] MNlustration.—Defendant rail- 
roads having introduced evidence 


over objection that a written rule of 
the companies applied only to certain 
trains, and not to the train on which 
intestate was employed, and there- 
after both parties introduced evi- 
dence on the subject, an instruction 
that the testimony as to the applica- 
tion of the rule was not admitted to 
change the rule, but to enable the 
jury to understand its meaning and 
application in the same manner as 
the railroad men understood it, was 
proper. Cleveland, ete, R. Co. v. 
Gossett, 87 N.E. 723, 172 Ind. 525. 
47. Conn.—Hensen vy. Connecticut 
Co., 118 A. 464, 98 Conn. 71. 
Ga.—Pratt Engineering & Machine 
Co. v. Trotti, 83 S.E. 107, 142 Ga. 401; 
Georgia, etc., R. Co. v. Shiver, 49 S.B. 
700, 121 Ga. 708; Atlanta Consol. St. 
Re ICQ; Ve Bates, 730) Solio ake AOS. Gere 


ane 

Idaho.—Kralick v.. Shuttleworth, 
289 P. 74, 49 Idaho 424. 

Jowa.—Wilson vy. Else, 216 N.W. 33, 
204 Iowa 857; Neal v. Sheffield Brick 
ala Co., 130 N.W. 398, 151 Iowa 

Ky.—Grote v. Blakely, 264 S.w. 
1055, 204 Ky. 410; Brents v. Louis- 
ville, ete., R. Co., 104 S.W. 961, 31 Ky. 
TZ NG: 

Mich.—-Line v. Grand Rapids, ete., 
R. Co., 106 N.W. 719, 143 Mich. 163. 

Mo.—Tosh vy. Kirshner, 248 S.w. 
994, 213 Mo.App. 257; Buckry-Ellis 
v. Missouri Pac. Ry. Co., 188 S.W. 912, 
158 Mo.App. 499. 

Neb.—Dunbier v. Mengedoht, 230 
N.W. 669, 119 Neb. 706; Raapke, etc., 
Co. v. Schmoeller, ete., Piano Co., 118 
N.W. 652, 82 Neb. 716. / 

Pa.—Mathey v. Flory Milling Co., 
129 A. 109, 283 Pa. 331; Scheer v. 
Melville, 123 A. 853, 279 Pa. 401. See 
Randal v. Gould, 18 Pa.Dist. 6 (recog- 
nizing rule). 

S.C.—Eargle v. Sumter Lighting 
Co., 96 S.E. 909, 110 S.C. 560. 

Tex.—Lehmann v. Medack, (Civ. 
App.) 152 S.W. 438; Armstrong v. 
Burt, (Civ.App.) 138 S.W. 172. 

See Bourne vy. Bourne, 185 P. 489, 
43 Cal.App. 516 (apparently recogniz- 
ing rule). 


same title and section number, 


§§ 463-464] 


an instruction so limiting the consideration of the 
evidence is not erroneous as a comment on the evi- 
dence in jurisdictions i in which such comment is not 
It is error, however, to give instructions 
restricting the jury to a consideration of material 
evidence to determine one question when, in fact, 
it is material to determine other questions, and wag 
admitted generally for all purposes,*® and it has been 
said that the rule permitting an instruction limiting 
the consideration of evidence is usually confined to 
those eases in which the admitted evidence may be 
used by the jury for an illegitimate purpose and in 
which such limitation is intended to protect some 


allowed.#8 


right of the opposing party.®° 


[§ 464] 4. Effect of Suppression or Withholding 
of Evidence or Failure To Appear®1—a. In General. 
In view of general rules permitting the drawing 
of an inference unfavorable to a party who is charge- 
able with suppression or spoliation of, or other will- 
ful failure to produce, evidence,®? there is authority 


{a] TIlUnstrations.—(1) Where, in 
an action for damages from a nui- 
Sance, evidence showing the value 
of the property before and after the 
nuisance was admitted without ob- 
jection, it was not error as against 
defendant to instruct that such evi- 
dence could be considered only “for 
the purposes of illustrating, if it 
does, the question of how much, if 
any, the plaintiff was injured in the 
use and occupation and enjoyment of 
the premises.” Pratt Engineering & 
Machine Co. v. Trotti, 83 S.E. 107, 
108, 142 Ga. 401. (2) In an action 
for compensation for services, where 
testimony as to plaintiff’s arrest for 
avoiding the draft during the World 
War and confinement in jail on such 
charge was not introduced to affect 
his credibility, but to show that 
plaintiff was off duty for a number 
of days, the trial court properly 
warned the jury that plaintiff's jail 
sentence did not necessarily make 
him a perjurer, and should not be 
used with the thought of punishing 
plaintiff. Mathey v. Flory Milling 
Cos 29AL 109,288 Pa.u831G)) in 
husband’s action against wife’s rela- 
tives for alienation of the wife’s af- 
fections, an instruction limiting con- 
Sideration of evidence as to conver- 
sation between plaintiff and one of 
the defendants immediately before 
the marriage was not error. Dunbier 
v. Mengedoht, 250 N.W. 669, 119 Neb. 
706. (4) Where it is necessary to 
show subsequent conditions or altera- 
tions to show that defective condi- 
tions existed at the time of an acci- 
dent, the jury may be cautioned that 
the evidence is not admissible to 
prove negligence in conditions or ap- 
pliances then existing. Eargle v. 
Sumter Lighting Co., 96 S.E. 909, 110 
SiC. 5603, (5). Invan action. for slander, 
where defendant did not deny making 
statements concerning plaintiff which 
were not pleaded, the court properly 
limited consideration of such state- 
ments to the question of malice, in- 
stead of permitting it to be con 
sidered as tending to impeach de- 
fendant. Lehmann v. Medack, (Tex. 
Civ.App.) 152 S.W. 438. (6) The 
propriety of a limiting instruction 
has been upheld where certain evi- 
dence was admissible only for the 
purpose of impeaching or contradict- 
ing witnesses. Wilson v. Else, 216 
N.W. 38, 204 Iowa 857; Neal v. Shef- 
field Brick & Tile Co., 130 N.W. 398, 
151 Iowa 690; Buckry-Ellis v. Mis- 
souri Pac. Ry. Co., 138 S.W. 912, 158 
Mo.App. 499; Scheer v. Melville, 123 
A, 853, 279 Pa. 401: 

48. Buckry-Ellis v. Missouri Pac. 
Ry. Co., 138 S.W. 912, 158 Mo.App. 
499, 


[64 C. J.—33] 


TRIAL 


a witness under 


[64 C.J.] 518 


for the view that the trial judge may properly di- 
rect the attention of the jury to such failure,®* and 
may authorize them to consider the intentional with- 
holding of evidence,°* or, 
unfavorable inference from failure to produce, or 
from suppression.°® 
ence to failure to produce evidence may be appli- 
cable where there is a failure to call witnesses who 
are under the control of a party,°® and it has been 
| held or recognized that the trial judge may instruct 
the jury to the effect that failure of a party to call 


in general, to draw an 


The rule permitting a refer- 


his control or naturally favorable 


to him to testify as to a material matter peculiarly 


within the knowledge of such witness is a cireum- 


struction which 


49. Wilson v. Wilson, 61 S.E. 530, 
130. Ga. 677. 

50. Texarkana Gas & Electric Co. 
Vv: MLanier;? 126) SSW. 67, 5690 Tex.Civ. 
App. 198. 

51. Cross references: 
Applicability of instruction to facts 

and evidence see infra §§ 646-677. 
eres for instruction see infra 

546. 


Sufficiency of subject matter of in- 

struction see infra § 620. 

52. See Evidence §§ 53-59. 

53. Hartman v. Incline Plane Co., 
11 Pa.Super. 438; Ginder v. Bachman, 
8 Pa.Super. 405. 

54. Wabash Portland Cement Co. 
v. Stevens, (Ind.App.) 178 N.E. 5; 
Murphy v. Brooks, 109 Mass. 202; 
Frick v. Barbour, 64 Pa. 120. 

55. Knott v. Hawley, 203 N.W. 785, 
163 Minn. 239; Allen v. William J. 
Burns International Detective Agen- 
ey; 256 P. 197, 121 Or. 492. 

fa] YXllustration.—Instruction that 
weaker evidence should be viewed 
with distrust where stronger evidence 
was available to party introducing 
the same was not error. Allen v. 
William J. Burns International De- 
tective Agency, 256 P. 197, 121 Or. 


56. Moye v. Reddick, 93 S.E. 256, 
20 Ga.App. 649; Heck v. Henne, 213 
N.W. 112, 238 Mich. 198; Vergin v. 
City of Saginaw, 84 N.W. 1075, 125 
Mich, 499; Levine v. Metropolitan 
St. Co., S0IN.Y.S.. 48,578" App Div. 
426 [aff 69 N.E. 1125, 177 N.Y. 523]; 
Ripley v. Second Ave. R. Co., 28 N.Y. 
S. 683, 8 Misc. 449; Collins v. Leafey, 
16 A. 765, 124 Pa. 203; Steininger v. 
Hoch, 42 Pa. 432; Wieder v. Miller, 
52 Pa.Super. 198; Greth v. Fisher, 
29 Pa.Dist. 836. - See Perlman v. 
Schanck, 182 N.Y.S. 767, 192 App.Div. 
179 (apparently! recognizing rule); 
Paolino y.. Appleton, (R.I.) 131 A. 200 
(in a broker’s action for a commis- 
sion, instruction that the jury might 
consider the fact that neither party 
produced a customer, in connection 
with the fact that no evidence was 
produced as to the customer’s finan- 
cial ability other than the agent’s 
testimony, was proper). 

_ [a] Tlustrations.—(1) Where it 
is contended that an accident did not 
occur at a certain time and place, the 
court may properly remind the jury 
that several of defendants’ employees 
who were present at the scene of the 
accident were not produced to dis- 
prove it. Collins v. Leafey, 16 A. 765, 
124 Pa. 203. (2) Where the court 
in the charge referred to the fact that 
a copromisor of defendant had not 
been called as a witness, and instruct- 
ed the. jury that they should take it 
into consideration in determining the 


stance that they may take into consideration as cre- 
ating an inference or presumption unfavorable to 
the party who failed to call the witness;°? an in- 


prevents the jury from drawing 


such inference or presumption is erroneous,®* and 
it is proper to refuse a request for such an instruc- 


credit they should give to the wit- 
nesses, without giving any binding 
instruction as to the omission, the 
reference was but a natural deduction 
from the circumstance, and such in- 
struction was not error. Steininger 
v. Hoch, 42 Pa. 432. (3) Instruction 
that failure of plaintiff in an action 
for personal injuries to call physi- 
cians and others whom, he claimed, 
he has consulted as to his injuries, 
might be considered by the jury has 
been upheld, notwithstanding a re- 
mark of the court in respect of plain- 
tiff’s relation to an insurance company 
affecting plaintiff's sincerity in claim- 
ing damages. Heck v. Henne, 213 N. 
W. 112, 238 Mich. 198. 

57. ,U.S.—Young v. Corrigan, 208 
F, 431. 

D.C.—Carmody v. Capital Traction 
eae 43 App.D.C. 245, Ann.Cas.1916D 

Mass.—Robinson vy. Doe, 112 N.E. 
1007, 224 Mass. 319. 

Mich.—Griggs v. Saginaw & F. Ry. 
Co., 162 N.W. 960, 196 Mich. 258; 
Dowagiac Mfg. Co. v. Schneider, 148 
N.W. 1738, 181 Mich. 538. 

Minn.—Fonda v. St. Paul City Ry. 
Co., 74 N.W. 166, 71 Minn. 438, 70 
Am.S.R. 341. 

N.Y.—Carpenter v. Pennsylvania R. 
Col, 143) IN, YeSe 2035 13) "Apps Divaeosss 
Linsley v. New York City R. Co., 104 
N.Y.S. 916, 54 Misc. 562. 

Pa.—Steel v. Snyder, 144 A. 912, 
295 Pa. 120; Hall v. Vanderpool, 26 A. 
1069, 156 Pa. 152. 

Compare Statesville Bank v. L. 
Pinkerse& aC.) Sor IN.O. co Gt (holding 
that the court may caution the jury 
to base their verdict on the evidence, 
and not to be controlled by considera- 
tions based on the fact that certain 
witnesses were not called). 

[a] Tlustrations.—(1) Where, in 
an action for breach of marriage 
promise, plaintiff's mother was in 
court and was shown to have been 
plaintiff's associate in many compro- 
mising situations, but did not testify, 
the court properly charged that the 
jury might draw such inferences as 
were reasonable from plaintiff's fail- 
ure topeallyher. Young. v. Corrigan, 
208 EF. 431. (2) ‘The failure of a 
party to call as a witness in his be- 
half, his wife, who had knowledge 
of the facts, raises a presumption that 
her testimony would have been un- 
favorable to him, since the wife of a 
party is not equally available as a 
witness for the adverse party as for 
the husband, and the court may so 
charge on request. Carpenter v. 
Pennsylvania R. Co., 48 N.Y.S. 203, 
13 App.Div. 328. 

58. Ezzo v. Geremiah, 142 A. 461, 
107 Conn. 670. 


' 


514 [64 C.J.) 


tion.5® In some jurisdictions, however, on the theory 


’ that the inference to be drawn from failure to call 


witnesses is one of fact and not of law,®° the pro- 
priety of an instruction to the effect that an un- 
favorable inference may be drawn from failure to 
call witnesses has been denied on the ground that 
it would be an improper comment on the evidence,®' 
and a requested instruction that such unfavorable 
inference may be drawn is properly refused.°? In 
general, instructions as to the effect of failure to 
produce evidence should not be given where there 
is no showing that the evidence would be relevant,** 
and, according to some cases, where defendant offers 
no evidence but rests on the claim that the evidence 
of plaintiff is so inherently improbable as to dis- 
credit plaintiff’s claim.6+ Furthermore, it has been 
held or recognized that an instruction to the effect 
that an unfavorable inference may be drawn from 
failure to call a certain witness should not be given 
where the evidence of such witness would not be 
admissible;®* where his evidence would be merely 
cumulative ;** where defendant has sufficiently met 
plaintiff’s ease without calling additional witness- 
es;°7 where the witness who is not called has no 
other or better knowledge of the matter in dispute 
than witnesses who have testified;®* where, accord- 
ing to some cases, a particular witness’ evidence 
would be competent for both parties, and the witness 
is equally accessible ito both parties;°® where the 
witness, although called by a party, was withdrawn 
by him without being examined, and there was noth- 
ing to show that he was in any way under the power 
and control of such party;*° or where there is noth- 
ing which defendant could contradict or explain by 
witnesses whom defendant has not called.74. In 

59. United R., etc., Co. v. Cloman, 
69 A. 379, 107 Md. 681. 


60. See Evidence § 56. 
Hartman v. Hartman, 284 S. 


TRIAL 


a vehicle in which plaintiff was rid- fendant is erroneous. 
ing and defendant’s passenger stage, 
instruction to the effect that defend- 


[§§ 464-465 


short, an instruction which extends the rules of 
law permitting inferences unfavorable to the party 
who fails to call witnesses to cases not within the 
seope of such rules should not be given,*? and, if 
such instruction is requested, the request is properly 
refused.7? It has been held that it is improper to 
charge that the jury may consider the failure of 
a party to waive a statutory privilege and to per- 
mit an otherwise incompetent witness to testify.‘* 
Where a party’s failure to call a certain witness 
may not be understood by the jury, the view has been 
taken that the court may properly inform the jury 
that such person is not a competent witness where 
such is the case.7> So also, it has been held that 
the fact that the party who may waive the privi- 
lege as to the incompetency of a certain person fails 
to call such person as a witness should not in- 
fluence the verdict.7* So, also, it is not improper 
to instruct that no unfavorable inference is to be 
drawn from the failure of a party’s attorneys to 
testify?’ that there is no presumption that wit- 
nesses whom a party has endeavored to produce 
would testify against him,7® or that plaintiff in an 
action for a personal injury was not bound to eall 
a person who took him home after the accident and 
was in court at the trial.7° 

[§ 465] b. Nonproduction of Books and Docu- 
ments. In accordance with general rules and sub- 
ject to applicable limitations,®° the propriety of al- 
luding to withholding documents or writings, after 
due demand to produce, as a circumstance strengthen- 
ing the ease of the demanding party*! and, in gen- 
eral, of suggesting an unfavorable inference from a 
party’s suppression or spoliation of documentary 
evidence,** has been recognized, and it has been laid 
Miller v. Day- 


ton, 10 N.W. 814, 57 Iowa 423. (8) 
Since it does not appear that a party 


61. 

W. 488, 314 Mo. 305. 

{a] Thus proponents’ failure to 
call beneficiaries of will as witnesses 
would warrant the jury in drawing 
the inference that the testimony 
would be unfavorable to proponents, 
but the court cannot so instruct, as 
it would be a comment on the evi- 
dence. Hartman vy. Hartman, 284 S. 
W. 488, 314 Mo. 305. 

62. Crapson v. United Chatauqua 
Co., (Mo.App.) 37 S.W.(2d) 966. 

63. Worthington v. Curd, 15 Ark. 


491. 

64. Smith v. Chicago City Ry. Co., 
165 Ill.App. 190. 

65. Carpenter v. Bailey, 29 P. 1101, 
94 Cal. 406; Rosenberg v. Goldstein, 
146 N.Y.S. 1009. See Emory v. Smith, 
54 Ga. 273 (instruction erroneous). 

3 66. Carter v. Chambers, 79 Ala. 
dee ; 

67. Flynn v. New York El. R. Co., 
50 N.Y.Super. 375 (holding that if, 
irrespective of the testimomy that 
might be given by the persons not 
called, defendant has sufficiently met 
plaintiff’s case, there is no reason for 
defendant calling more witnesses). 

68. Fitzpatrick v. Woodruff, 47 N. 
Y.Super. 436. . 

69. Bates v. Morris, 13 So. 138, 101 
Ala. 282; Cross v. Lake Shore, etce., 
Rion, ot NaWin ool, oo Much. 3863) 13 
Am.S.R. 399; Flynn v. New York El. 
R. Co., 50 N.Y.Super. 375; Rosenstrom 
v. North Bend Stage Line, 280 P. 932, 
154 Wash. 57. Compare cases Evi- 
dence § 56 text and notes 5-8. 

See Baldwin v. Brooklyn Heights 
Ri Co; 01 NAYS. 59,99" App Div." 496 
(apparently recognizing rule). 

[a] MTllustration.—In an action for 
personal injuries sustained by plain- 
tiff as a result of a collision between 


ant’s failure to call passengers in its 
stage justified the assumption that 
such passengers would have testified 
adversely to defendant was error. 
Rosenstrom v. North Bend _ Stage 
Line, 280 P. 932, 154 Wash. 57. 

70. Anderson vy. Southern R. Co., 
33 S.E. 644. 107 Ga. 500. 

71. Flynn v..New York El. R. Co., 
50 N.Y.Super. 375; Fitzpatrick v. 
Woodruff, 47 N.Y.Super. 436. 

72. Bank of Emanuel v. Smith, 124 
S.E. 114, 32 Ga.App. 606; Shields v. 
Georgia Ry. & Electric Co., 57 S.E. 
980, 1 Ga.App. 172; Miller v. Dayton, 
10 N.W. 814, 57 Iowa 423; Norris v. 
Home City Lodge, No. 536, I. O. O. F., 
168 N.W. 935, 203 Mich. 90; Blauner 
v. Reeveland, 196 N.Y.S. 457, 203 App. 
Div. 101; Perlman v. Shanck, 182 N.Y. 
S. 767, 192 App.Div. 179; Neale v. 
Nassau Blectric R. Co., 146 N.Y.S. 
268, 161 App.Div. 95; Santiago v. 
John E. Walsh Stevedore Co., 137 
N.Y.S. 611, 152 App.Div. 397; Lans 
v. Stern, 197 N.Y.S. 147. 

[a] Illustrations.—(1) Where a 
person who was guilty of forgery and 
other irregularities was in an insane 
asylum at the time of trial, it was 
error to charge that the jury might 
infer from plaintiff's failure to call 
such person as witness that his tes- 
timony would be adverse to plaintiff. 
Metallurgical Securities Co. v. Me- 
chanics & Metals Nat. Bank of City 
Of News YOrk,yallb Ta oN. Vamuura 2 lamud yi 
App.Div. 321. (2) Since the law does 
not require a party to account for 
his failure to produce any witness, 
who mistakenly or corruptly might be 
willing to testify to facts explaining 
circumstances casting suspicion on 
such party, an‘instruction that such 
failure might be considered by the 
Jury aS a circumstance against de- 


For later cases, developiments and changes in the law see Annotations 
5 


held back evidence within his power 
to produce, the nonproduction of more 
full and definite evidence raises no 
presumption against him, and the 
jury should not be charged thereon. 
Bank of Emanuel v. Smith, 124 S.E. 
114, 32 Ga.App. 606. (4) The fact 
that plaintiff called only one of two 
witnesses who had equal opportunity 
to know fact which it is sought to es- 
tablish, did not authorize an instruc- 
tion that inference is authorized that 
other witness would have testified dif- 
ferently. Bank of Emanuel y. Smith, 
supra. 

73. Baldwin v. Brooklyn Heights 
va hie De eee 59, 99 App.Div. 456. 
; rackney v. Fogle, 60 N.E. 

156 Ind. 535. . ees 
Mae McMillen y. Betz, 224 Ill.App. 


[a] Rule applied to an instruction 
explaining defendant’s failure to call 
his wife as a witness. McMillen vy. 
Teoel ati Tll.App. 117. 
i ortimer v. Daub, 98 N.E. 
62, Ind. App. 30. Baines: 
. Freeman vy. Fogg, 1 
82, Me. 408. API sing hee: Waa 
8. Graham v. Hightower, 11 
599, 30 Ga.App. 625. tie 
[a] Thus 


; charge in  connecti 
with one based on Civ. Code (1910) 
§ 5749, that, if plaintiff had sub- 


poenaed witnesses and issued attach- 

ment for them, there would be no 

presumption that they would testify 

Beene ne Adie not’ erroneous. 
raham y. ightower, 118 S.B. 

30 Ga.App. 625. , a 


: KA Paverman v. Joline, 120 N.Y. 
80. See supra § 464. 
81. Frick v. Barbour, 64 Pa. 120. 
82. Knott v. Hawley, 203 N.W. 785, 


163 Minn. 239. See Shannon v. Shaffer 


same title and section number, 


BY, Ss 


_ 
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§§ 465-467] 


down that, if a party fails or refuses to produce 
books or documents when ordered by the court, it 
1s proper to charge that the jury may presume that 
the books and documents would operate against his 
elaim.** Such an instruction should not be given, 
however, where the books or documents in question 
are not admissible.§4-8° 

[§ 466] c. Failure of Party To Testify or Ap- 
pear. According to one view since the right of a 
party to a civil action to testify in his own behalf 
is a personal privilege,*® if he fails to avail himself 
of the right, it is error for the court, in an instrue- 
tion, to call the attention of the jury to the fact in 
any way.®’ The view usually taken, however, is that 
the failure of a party to testify as to material facts 
within his knowledge makes it proper for the court 
in instructing the jury to direct their attention to 
such failure as a matter that they may consider,®® 
and give such weight as they think it may deserve,*° 
or even more directly to permit or suggest that in- 
ferences unfavorable to the party who fails to at- 
tend the trial®® or to testify®! may be drawn. Of 
course if there is nothing to show that such facts 
are within the knowledge of the party, the giving 
of such instruction is erroneous. °? 
ous where the adverse party has failed to make out 
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It is also errone- | 
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his case.°? A requested instruction as to unfavor- 
able inferences from failure to testify is properly 
refused where it is expressed in such terms as to 
invade the province of the jury.°* The cireum- 
stances may be such that an instruction that the 
absence of a party should not influence the jury may 
not be error.?® é 

Action against estate or representative of de- 
cedent. The view has been taken that it is errone- 
ous for the court to use language in its instructions 
to the jury from which unfavorable inferences may 
be drawn from a defendant’s claiming his statutory 
privilege of objecting to the competency of plain- 
tiff as a witness in an action against the estate of a 
decedent,®*® and an instruction to the effect that the 
taking advantage of statutory restrictions or privi- 
leges in respect of testimony by a party as to per- 
sonal transactions or communications with a de- 
cedent should not be taken into consideration has 
been upheld.®7 

[§ 467] 5. Statement and Review of Evidence.®® 
In the absence of any statutory or constitutional 
provision prohibiting such practice,9® although it 
is not necessarily the duty of the court to sum 
up or state the evidence,! it is its privilege so to 
do,? and such practice is not an infringement of 


Oil & Refining Co., 51 F.(2d) 878, 78 
A.L.R. 851 (instruction to find for les- 
sees of oil and gas lands in lessor’s 
action for damages from waste of 
gas, if plaintiff failed to avail him- 
self of records tendered by defend- 
ants, and jury could not reach intelli- 
gent conclusion from evidence, was 
not erroneous); Constantino v. Mas- 
sachusetts Accident Co., 109 N.E. 447, 
221 Mass. 464 (commegt not unfair 
and prejudicial). 

83. F. R. Patch Mfg. Co. v. Protec- 
tion Lodge No. 215, I. A. M., 60 A. 74, 
77 Vt. 294, 107 Am.S.R. 765. 

84-85. Schapiro v. Levy, 91 N.Y.S. 
1044, 101 App.Div. 444; Rosenbery v. 
Goldstein, 146 N.Y.S. 1009. ; 

In criminal case see Criminal Law 
§§ 2448-2450. 

86. Competency of party to testi- 
fy in general see Witnesses [40 Cyc 
2244 et seq]. 

87. Moore v. Wright, 90 Ill. 470. 
See Emory v. Smith, 54 Ga. 273 (ap- 
parently recognizing rule). 

88. Plunkett v. Levengston, 258 F. 
889, 169 C.C.A. 609 (especially where 
facts in issue are peculiarly within 
their knowledge). 

89. Miller v. Dayton, 10 N.W. 814, 
57 Iowa 423; Union Bank v. Stone, 
50 Me. 595, 79 Am.D. 631. 

90. Wilson v. Northwestern Nat. 
i, Ins: 4Co., l4eN. W., 2525) 103 Minn. 
85; Brooks v. Steen, 6 Hun (N.Y.) 
516. 

91. Mich.—Blackwood vv. 
29 Mich. 483. 

Minn.—Wilson Vv. Northwestern 
Nat. L: Ins. Co., 114 N.W. 251, 103 
Minn. 35. 

N.Y.—Brooks v. Steen, 6 Hun 516. 

S.C. —_Greenville, ete. “RR. “Co. Vv. 
Partlow, 48 S.C.L. 237. 

Tenn.—Fisher vy. Travelers’ Ins. Co., 
138 S.W. 316, 124 Tenn. 450, Ann.Cas, 
1912D 1246. 

N.B.—Tufts v. SN. 


62. 

[a] Dlustration.—Where the evi- 
dence of defendant’s participation in 
the commission of a trespass was al- 
together circumstantial, and the ver- 
dict was for plaintiff, it was held that 
the judge did not err in charging the 
jury that, although one or more of the 
circumstances detached would not au- 
thorize the inference that defendant 
was the trespasser, yet that his direc- 
tion or consent to the trespass might 
be deduced from all the circumstanc- 
es as enumerated in the charge, one 


Brown, 


Hatheway, 


of which was that defendant, having 
the opportunity to take the stand and 
exculpate himself, had declined to do 
so. Greenville, etc., R. Co. v. Part- 
low, 48 S.C.L. 287. 

92. Emory:v. Smith, 54 Ga. 273; 
Hitchcock y. Davis, 49 N.W. 912, 87 
Mich. 629. 

[a] Where action is prosecuted by 
assignee of claim, who has no knowl- 
edge whatever of the facts in issue, 
and who is fully represented by his 
attorneys in the conduct of the trial, 
it is error to charge that his absence 
during the trial should be taken into 
consideration by the jury. Hitchcock 
v. Davis, 49 N.W. 912, 87 Mich. 629. 

93. American Underwriters’ Assoc. 
v. George, 97 Pa. 238. 

94. Fisher v. Travelers’ Ins. Co., 
138 S.W. 316, 124 Tenn. 450, Ann.Cas. 
1912D 1246. 

95. Brown v. Bray, 16 Ohio Cir.Ct. 
N.S. 165 [aff 94 N.E. 1102, 88 Ohio 
St. 462]. 

96. Ludlow v. Pearl, 21 N.W. 315, 
55 Mich. 312. See Hancock v. Snider, 
133 S.E. 131, 101 W.Va. 535 (apparent- 
ly recognizing rule). 

87. Hancock v. Snider, supra. 

98. Cross references: 

Assumption of facts in instructions 

see infra §§ 482—490. 

Comment on evidence in general see 

infra § 468. 

Hy pouhetical statement see infra § 
Misstatement of evidence see infra 
617 


Necessity for statement see infra § 
Statement that there is no evidence 
oteiven fact in general see infra § 


| Sufficiency of statement see infra § 
3. 


99. See constitutional and statu- 
tory provisions; 
note. 

[a] In MLouisiana, under Code 
Pract. art 516, the court could not 
recapitulate the facts so as to in- 
fluence the verdict. Hewes v. Barron, 
7 Mart.N.S. 134; Heald v. Untereiner, 
5 La.A. (Orleans) 144. 

[b] Im Oregon, under Hill L. 
Annot. § 200, prohibiting the trial 
court from presenting the facts of a 
case to the jury, it was not error to 
instruct the jury that there was evi- 
dence for plaintiff ‘‘to the effect,” etc., 
and that there was evidence ‘tending 
to show,” etc., since this did not 
amount to an attempt to state the 


and cases infra this | 


facts to the jury, but merely called 
their attention to the theories of the 
respective parties. Smitson v. South- 
ern-Pac. Co.; 60 P..907, 37 Or. 74. 

{c] In South Carolina (1) under 
Const. (1868) art 4 § 26, permitting a 
trial judge to state the testimony in 
his charge to the jury, the propriety 
of summing up or stating the evidence 
was recognized (Davis v. Elmore, 19 
S.E. 204,°40, S.C. 533" | Hiott iv. Pier- 
son, 14 S.E. 853, 35 S.C. 611; Massey 
v. Wallace, 10'S.E. 937, 32 S.C. 149; 
McPherson v. McPherson, 21 S.C. 261), 
(2) notwithstanding the constitution 
prevented an expression of opinion in 
respect of issues of fact (Moore v. 
Columbia, etc., R. Co., 16 S.E. 781, 38 
S.C. 1; Hiott v. Pierson, supra; Walk- 
er vi Laney, 35S. B.63) 7277 SCs 505 
Woody v. Dean, 24 S.C. 499). (3) But, 
under Const. (1895) art 5 § 26, any 
direct reference to the testimony in 
charging a jury, any expression as to 
what is in evidence, any remark that 
would amount to a stating of the tes- 
timony in whole or in part, is abso- 
lutely prohibited. Ballentine v. Ham- 
mond, 46 S.E. 1000, 68 S.C. 153; Nor- 
ris v. Clinkscales, 25 S.E. 797, 47 S.C. 
488. (4) Under this provision it is 
error for a judge to state in the in- 
terrogative form to the jury facts 
sworn to by witnesses. Burnett v. 
Crawford, 27 S.E. 645, 50 S.C. 161. 
(5) Under such constitutional pro- 
vision, however, a statement of undis- 
puted evidence does not render the 
charge objectionable as on the facts. 
Burns v. Kendall, 80 S.E. 621, 96 S.C. 
385; Turner v. Lyles, 48 S.E. 301, 68 
S.C. 395: 

1. See infra § 539. 

2. U.S.—District of Columbia v. 
Robinson, 21 S.Ct. 283, 180 U.S. 92, 45 
L.Ed. 440 [aff 14 App.D.C. 512]; Starr 
Vo Us Soy 14S. Cty 919 V1Sse UES onaeas 
L.Ed. 841; Mitchell v. Harmony, 13 
Howe (Vibe la TR. 75 tearm 
Swartwout, 10 Pet. 80, 9 L.Ed. 354. 

Colo.—Rose* ‘vv. Otis 1389) "Pein eb 
Colo.App. 472. 

Conn.—Kuczon v. Tomkievicz, 124 
A. 226, 100 Conn. 560. 

Ga.—City, ete, R. Co. v. Findley, 
76 Ga. 311; Wright v. Central R., etc., 
Co., 16 Ga. 38; Shiels v. Stark, 14 Ga. 
429; Lazenby v. Citizens’ Bank, 92 
S.B. 391, 20 Ga.App. 53. 
ett ene v. Simpson, 42 Ind. 

Kan.—Haines v. Goodlander, 84 P. 
986, 73 Kan. 183. 

Porto Rico.—Javierre, etc., Co. v. 
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a statutory or constitutional provision prohibiting 
the expression of opinion by the trial court on 1s- 
sues of fact,? or prohibiting comments on the evi- 
dence or witnesses;* and the propriety of stating 
evidence which is undisputed and which is admit- 
ted to be true by both parties has been recognized.° 
So a statement that there is certain evidence or tes- 
timony in the ease is not error where the statement 
is true® and the significance of the testimony is left 
to the jury; a like rule applies to a statement that 
there is no evidence as to a certain matter.* Under 
express constitutional or statutory provision, per- 
mitting the court to “state the testimony,” or to 
“state the evidence,” the court may sum up the evi- 
denee;® may state its recollection of what has or 
has not been testified to, submitting the whole mat- 
ter to the consideration and judgment of the 
jury;?° may state that there is no direct evidence 
on a particular subject;11 that certain evidence has 
been offered on a particular subject;1? that cer- 
tain testimony has been given,!* provided it states 
the same with accuracy and not in a manner to mis- 
lead the jury;!4 and may inform the jury what the 
evidence of a particular witness is where there is 
a dispute as to such evidence.?® So, also, some stat- 
utes have provided that the trial judge may give his 
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In some jurisdictions an intimation by the court 
of what it believes the testimony is in reference to 


‘a certain matter constitutes improper comment,** 


and the view has been taken that it is not proper for 
the court positively to state to the jury what the 
testimony of certain witnesses was on a material 
question.!8 Some statutes provide that, if the court 
states the testimony to the jury, it must inform the 
jury that they are the exclusive judges of all ques- 
tions of fact.1° The propriety of a statement that 
all of a certain class of witnesses agree as to a 
certain matter has been recognized where there is 
such agreement.?° 

Admissions. Statements by the court showing ad- 
missions made by the parties in the course of the 
trial are not erroneous;*! such statements are not 
an improper comment on the evidence.?” State- 
ments that certain matters-are admitted are, of 
course, improper where no such admission is made.?* 

[§ 468] 6. Comments on Evidence in General. 
While in some jurisdictions there are decisions stat- 
ing broadly that the court must not comment upon 
the evidence and holding instructions improper or 
erroneous for such reason,?* and while comment on 
the evidence is sometimes inhibited by express con- 


Fritze, etc., Co., % Porto Rico Fed. 
16. 

Tenn.—Lannum v. Brooks, 4 Hayw. 
21. 


See Healea v. Keenan, 91 N.E. 646, 
244 Ill. 484 (court could properly in- 
form jury that they should consider 
a matter which was proper for their 
consideration, together with other evi- 
dence affecting the issue); Nyberg 
Automobile Works v. Devaux, 159 I11. 
App. 95 (where the court could have, 
on request, directed a verdict for the 
amount found due, there is no error 
for the court to state to the jury the 
amount that had been calculated by 
a witness); Louisville Ry. Co. v. 
Frick, 165 S.W. 649, 158 Ky. 450 (sug- 
gested instruction); McHugh v. Wil- 
liams & Payton, 110 A. 607, 48 R.I. 170 
(it is proper for the court in its charge 
to refer to the facts in evidence if 
there is no misstatement of fact or er- 
ror of law). 

[a] Disparagement of party’s 
case.—Court’s recitation of testimony 
of defendant may be proper, notwith- 
standing the testimony recited tends 
to disparage plaintiff's case. Kuczon 
v. Tomkievicz, 124 A. 226, 100 Conn. 
560. 

3. Shiels v. Stark, 14 Ga. 429; 
Hamlin v. Treat, 32 A. 909, 87 Me. 


310; State v. Benner, 64 Me. 267. 
4. Bannister v. Lucas, 21 Hawaii 
222. 


5. Williams v. Alaska Commercial 
Co., 2 Alaska 43. 

Assumption of uncontroverted or 
admitted facts in general see infra §§ 
486, 487. 

6 Barlow v. Foster, 136 N.W. 822, 
149 Wis. 613; Lee v. Lord, 45 N.W. 
601, 76 Wis. 582; Davison v. Burn- 
ham, Cass. Dig. (Can.) 846. 

7a talpin Vvasbillou, 126° A. 665, 2 
N.J.Mise. 1100, 

8 Weant v. Southern Trust & De- 
posit Co., 77 A. 289, 112 Md. 463; Red- 
man v. Roberts, 23 N.C. 479; Ross v. 
Stewart, 15 Ohio App. 339. 

Assumption of non-existence of 
facts see infra § 490. 

9. Sawyer v. Worcester Consol. St. 
Ry., 120 N.E. 404, 231 Mass. 215; Kel- 
ley v. City of Boston, 87 N.E. 494, 201 
Mass. 86; Maynard v. Tyler, 46 N.E. 
413, 168 Mass. 107; Moseley v. Wash- 
burn, 45 N.E. 753, 167 Mass. 345; 
Eddy v. Gray, 4 Allen (Mass.) 435. 

[a] Rule applies notwithstanding 
an express’ statutory prohibition 


against a charge with respect to mat- 
ters of fact. Kelley v. City of Boston, 
87 N.E. 494, 201 Mass. 86; Pluinmer 
v. Boston El. R. Co., 84 N.E. 849, i398 
Mass. 499; Com. v. Barry, 9 Allen 
(Mass.) 276. 

[b] In Alabama (1) a trial court 
has, under the statute, no right on its 
Own motion to charge on the effect 
of the evidence (Mayer v. Thompson 
Hutchinson Building Co., 22 So. 859, 
116 Ala. 684; Hughes v. Albertville 
Mercantile Co., 57 So. 98, 3 Ala.App. 
462; Birmingham Ry., Light & Power 
Co. v. Murphy, 56 So. 817, 2 Ala.App. 
588), (2) although it may state to the 
jury the law of the case and the evi- 
dence (Wilkerson vy. Gallahar, 129 So. 
799, 24 Ala.App. 62). (3) But, where 
an affirmative charge has been re- 
quested, it is not error for the court 
to state to the jury undisputed facts 
and what the written charge really 
means. Wilkerson v. Gallahar, supra. 

10. Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 267 
Mass. 501; Haskell v. Cape Ann 
Anchor Works, 59 N.E. 1113, 178 Mass. 
485, 4 L.R.A.N.S. 220; Eddy v. Gray, 
4 Allen (Mass.) 435. 

11. Maynard v. Tyler, 46 N.E, 413, 
168 Mass. 107. 

12. Hughes v. Duncan, 300 P. 147, 
114 Cal.App. 576. 

13. Bruce v. Western Pipe & Steel 
Co. U69) B: 6605 127 Caloi25s smlletiv. 
Los Altos Country Club Properties, 
264 PB. 270, 88 Cal.App. 740. 

14. Bruce v. Western Pipe & Steel 
Co, 169 PY 660; 177. Cals 253) millet ve 
Los Altos Country Club Properties, 
264 P. 270, 88 Cal.App. 740; Trexler 
v. Africa, 33 Pa.Super. 395. 


15. Folmar y. Siler, 31 So. 719, 132 
Ala. 297. 
16. See statutory provisions; and 


Stephens y. Patterson, 46 N.W. 154, 29 
Neb. 697 (where Code § 287 was un- 
der consideration). 

17. Thomas y. Farmers’ Nat. Bank 
of Ludlow, (Mo.App.) 236 S.W. 376. 

[a] Illustration.—In an action by 
the seller of cattle against the buy- 
er’s bank on the dishonor of the check 
for the cattle which was not given 
in absolute payment, the bank sub- 
sequently receiving a remittance 
from the buyer, an instruction that, 
even though the jury may believe and 
find from the evidence that the buyer 
made a certain statement to the 
bank’s cashier, such statement did 


not constitute notice.to the bank that 
the buyer had purchased the cattle 
was erroneous, aS commenting on the 
evidence. Thomas v. Farmers’ Nat. 
Bank of Ludlow, (Mo.App.) 236 S.W. 


376. 

Killian v. Eigenmann, 57 Ind. 
480; Southern R. Co. v. Kendrick, 90 
Am.D. 332, 40 Miss. 374. 

19. See statutory provisions. 

[a] Sufficient compliance with 
statute.—Getely v. Campbell, 57 P. 
BbaS 124 Cal. 520 (Code Civ. Proc. § 

20. Jordan v. Boston & M. R. R., 
113 A. 390, 80 N.H. 105. 

[a] Rule applied to an instruction 
as to agreement of eyewitnesses in a 
case in which the court properly 
eliminated a certain witness as an 
eyewitness. Jordan y. Boston & M. 
FRY LS Ar 390580 Nee 105s 

21. U.S.—United Verde Copper Co. 
v. Jordan, 14 F.(2d) 299 [aff 9 F.(2d) 
144and certi den’ 47 SiCt 243) (27380 W. 
S. 734, 71 L.Ed. 865]. 

Ark.—Gish y. Scantland, 237 S.W. 
98, 151 Ark. 594, 

Conn.—Blake y. City of Waterbury, 
136 A. 95, 105 Conn. 482; Schulman v. 
Stock, 93 A. 581, 89) Connus23i 

Ind.—Davis Const. Co. v. Granite 
Sand & Gravel Co., 163 N.E. 240, 90 
Ind.App. 379. 

Mo.—State ex rel. Kansas City Ti- 
tle & Trust Co. v. Otto, 276 S.W. 96, 
stan ea 2 429. 

io.—Campbell vy. Eddy, 160 N.E. 
640, 27 OhioApp. 13. 

R.I.—Revens v. Berth, 147 A. 751. 
Wee also cases infra § 487 notes 

22. State ex rel. Kansas City Ti- 
tle & Trust Co. vy. Otto, 276 S.W. 96, 
220 oe ee 429, 

: akenan y. Prophitt, 32 S.w. 
384, 61 Ark. 631; Bremhorst v. Phil- 
lips; Coal’ Cor ell Naw: 898, 202 Iowa 


1251; Rowley v. Niles, Mo. ' 
1 S.W.(2d) 205. ‘ ees 
24 Gibson vy. Gillespie, (Del.Su- 


per.) 152 A. 589; Laible v. Wells, 296 
S.W. 428, 317 Mo. 141; Burgess v. 
vee 272 S.W. 108, 219 Mo.App. 


[a] Instruction constituting im- 
proper comment see Keppler v. Wells, 
(Mo.) 238 S.W. 425; Rice v. Jefferson 
City Bridge & Transit Co., (Mo.) 216 
S.W. 746; Finn y. Indemnity Co. of 
America, (Mo.App.) 297 S.W. 175. 

[b Reouested instructions (1) 
which contain improper comment are 


For later cases, developments and changes in the law see Annotations, same title and section number 
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stitutional or statutory provisions,?® the rule in its 
application is apparently simply that the court must 
not invade the province of the jury?® by instructions 


open to specific objections which 
separately treated.27 


tion of such objections. 


properly refused. North Nishnabot- 
na Drainage Dist. v. Morgan, 18 S.W. 
(2d) 438, 323 Mo. 1; Hely v. Hiner- 
man, 260 S.W. 471, 303 Mo. 147; Land 
v. Adams, (Mo.) 229 S.W. 158; An- 
drew v. Linebaugh, 169 S.W. 135, 260 
Mo. 623; Burtch v. Wabash. BR.); Co., 
(Mo.) 236 S.W. 338; Finn v. United 
Rys. Co. of St. Louis, (Mo.App.) 267 
S.W. 416; Leggett v. Louisiana Pur- 
chase Exposition Co., 137 S.W. 8938, 
157 Mo.App. 108; Simmons Hardware 
Co. v. Fighting the Flames Co., 115 
S.W. 467, 135 Mo.App. 266; Garner v. 
Metropolitan St. Ry. Co., 107 S.W. 427, 
128 Mo.App. 401; Ghere v. Zey, 107 
S.W. 418, 128 Mo.App. 362; Hawley v. 
Richardson, 198 P. 450, 60 Mont. 118; 
Oskamp vy. Oskamp, 152 N.E. 208, 20 
OhioAn~> 349; Black v. State Co,, 83 
S.E. 1088, 99 S.C. 432. (2) Unwar- 
ranted comment on part of testimony 
is properly refused. Barton y. Hol- 
man, 231 S.W. 630, 288 Mo. 70; Ghere 
v. Zey, 107 S.W. 418, 128 Mo.App. 362. 

25. See constitutional and statu- 
tory provisions. 

{a] Constitutional and statutory 

rovisions applied see Reid v. Topper, 
59 P. 397, 32 Ariz 381 (Const. art 
6 § 12; Civ. Code. [1913] par 515). 

[b] Requested instruction prop- 
erly refused see Cook v. Pittock & 
Leadbetter Lumber Co., 98 P. 1130, 
51 Wash. 316. : 

26. See cases infra this note. 

{a] Purpose of constitutional pro- 
vision forbidding comment has been 
stated to be simply to prevent the 
judge from influencing the jury in 
their finding upon the facts. Haaga 
v. Saginaw Logging Co., (Wash.) 14 
P. 55 [petition gr 15 P.(2d) 655]. 

{b] References to evidence made 
by the judge in his charge to the jury, 
which do not amount to an explana- 
tion or criticism of the evidence, nor 
assume or assert that a particular 
fact is proved thereby, do not consti- 
tute an objectionable comment on the 
evidence. Farraris v. S. _E. Slade 
Lumber Co., 152 P. 680, 88 Wash. 106. 

[ec] Statement of law applicable. 
—A correct statement of the law ap- 
plicable to the evidence is not ob- 
jectionable comment. Rio Grande 
Oil Co. v. Upton Oil Co., 266 P. 3, 33 
Ariz. 474; Willi v. United Rys. Co. of 
St. Louis, (Mo.) 274 S.W. 24; San 
Antonio Public Service Co. v. Mitch- 
ell, (Tex.Civ.App.) 238 S.W. 265. 

[ad] Incidental statement of fact 
of common knowledge, which is obvi- 
ously not intended to apply to the 
vase involved, is not objectionable 
comment. Domke yv. Gunning, 114 P. 
436, 62 Wash. 629. 

[e] Undisputed evidence.—The 
propriety of commenting on evidence 
which is not disputed and which is 
admitted to be true by both parties 
has been recognized. Williams Vv. 
Alaska Commercial Co., 2 Alaska 43. 

[f] Instructions not erroneous see 
Munday v. Knox, 9 S.W.(2d) 960, 321 
Mo. 168; Burtch v. Wabash Ry. Co., 
(Mo.) 236 S.W. 338; Meriwether v. 
Publishers: Geo. Knapp & Co., 123 
S.W. 1100, 224 Mo. 617; Oglesby v.. 
Missouri Pac. R. Co., 37 S.W. 829, 51 
S.W. 758: 150 Mo. 137; State ex rel. 
State Highway Commission y. Day, 
(Mo.App.) 47 S.W.(2d) 147 [transf 35 
S.W.(2a) 37]; Wren v. Chicago, B. & 
Q. Ry. Co., (Mo.App.) 44 S.W.(2d) 


Conversely, in those jurisdie- 
tions which permit the court to comment on the evi- 
dence,’* such permission is qualified and limited by 
the requirement that the court must not invade the 
province of the jury?® and by the qualifications and 
exceptions to the general rules as to such specifie ob- 
jections as are shown hereinafter in the considera- 
Subject to the foregoing 
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are hereinafter | comment?! 


241; Burns v. Colley, 9 S.W.(2d) 159, 
223 Mo.App. 76; Jourdan v. Sheets, 
(Mo.App.) 248 S.W. 641; Bergfeld v. 
Dunham, (Mo.App.) 228 S.W. 891; 
Price v. St. Louis, I. M. & S. Ry. Co., 
170. S.W. 925, 185 Mo.App. 432; Ogle 
Vv. Sidwell, 149 S.W. 973, 167 Mo.App. 
292; Louisiana Purchase Exposition 
Co. v. Emerson, 1438 S.W. 843, 163 Mo. 
App. 465; Turner v. Snyder, 123 S.W. 
1050, 189 Mo.App. 656; Raspperry v. 
Yeaman, 6 P.(2d) 1114, 166 Wash. 
353; Calhoun, Denny & Ewing v. 
Whitcomb, 155 P. 759, 90 Wash. 128 
rob] adhered to 164 P. 61, 95 Wash. 


27. Cross references: i 
fa aoa instructions see infra 
594. 


Assumption of controverted fact as 
comment see infra § 482 et seq. 
Comment on: 
Mn eae of witnesses see infra 
471, 

Evidence by trial judge in general 

_ see supra §§ 99-104. 

Weight of evidence see infra § 499. 
Hypothetical statement as comment 

see infra § 480. 

Instruction as to burden of proof as 

comment see supra § 462. 

Opinion or belief as to facts in gen- 

eral see infra §§ 491-498. 
Statement and review of evidence as 

comment see supra § 467. 

28. Sizer v. City of Waterbury, 154 
A. 639, 113.Conn., 1455" Miller vy.) Perl- 
roth, 110 A. 535, 95 Conn. 79; Smith 
v. Hansdorf, 103 A. 939, 92 Conn. 579; 
Temple v. Gilbert, 85 A. 380, 86 Conn. 
335; HEastlack v. Mitten, 162 A. 551, 
109 N.J.Law 556; Kneip v. New York 
6 EB Ro Cos, OZEN. I loaneo ia od: 
A. 886; Fiorentino v. Farr & Bailey 
Mfg. Co., 125 A. 122, 100 N.J.Law 143; 
Reinfeld v. Laden, 121 A. 445, 98 N.J. 
Law 709 [aff 123 A. 926, 99 N.J.Law 
525]; W. A.’ Manda, Ince., v.- Dela- 
ware, L. & W. R. Co., 98’ A. 467, 89 
N.J.Law 327; Foley v. Loughran, 38 
A. 960, 60 N.J.Law 477; Kratzsch v. 
Graditor, 155 A. 465, 9 N.J.Mise. 726; 
Lappe v. Gfeller, 60 A. 1049, 211 Pa. 
462. And ses cases infra text and 
notes 30-32. 

fa] Letters.—The trial judge in 
charging the jury may properly read 
from, and comment on, letters which 
are in evidence. Dodson Coal Co. v. 
New Boston Land Co., 119 A. 178, 276 
Pa. 452. 

29. Aldrich v. Duggan, 139 A. 270, 
107 Conn. 17; Sullivan v. Nesbit, 117 
A. 502, 97 Conn. 474; Temple v. Gil- 
bert, 85 A. 380, 86 Conn. 335; Kneip v. 
INGwieVork (SiS Re Com MST WAL (SigGe 
102 N.J.Law 374; Merklinger v. Lam- 
bert, 72 A. 119, 76 N.J.Law 806; Cam- 
den & A. R. Co. v. Williams, 40 A. 
634, 61 N.J.Law 646; Lappe v. Gfeller, 
60 A. 1049, 211 Pa. 462; Acchione v. 
Canuso, 101 Pa.Super. 286; . Pitts v. 
Philadelphia Rapid Transit Co., 84 
Pa.Super. 395; Katzenberg y. Obern- 
dorf, 70 Pa.Super. 567. And see cases 
infra text and notes 31, 32. 

30. Sacramento Suburban Fruit 
Lands Co. v. Wagner, 40 F.(2d) 897 
ficertiden. 51 (S/Ct..179,:282 U.S.1874575 


L.Ed. 772]; Sacramento Suburban 
Fruit Lands Co. v. Haugen, 36 F.(2d) 
948; Sacramento Suburban Fruit 


Lands Co. v. Jensen, 36 F.(2d) 930; 
Sacramento Suburban Fruit Lands 
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qualifications and limitations and to the require- 
ment that comment must be fair and impartial,*° 
where such comment is permissible, making such 
and the extent thereof*? 
largely within the discretion of the trial judge. 

[§ 469] 7. Exclusion of Evidence and Other Mat- 
ters from Consideration of Jury. The trial judge 
may in his-instructions direct the jury to disregard, 
or may withdraw from the jury’s consideration, evi- 
dence which the jury should not consider,®* as for 
example, where the evidence is not material or rel- 
evant to the issue or issues,?* or has already been 


are matters 


Co. v. Nelson, 36 F.(2d) 929; Sacra- 
mento Suburban Fruit Lands Co. v. 
Parker, 36 F.(2d) 926; Sacramento 
Suburban Fruit Lands Co. v. McKew, 
386 F.(2d) 917; Twinn v. Noble, 113 
A. 686, 270 Pa. 500; Acchione v. Ca- 
nuso, 101 Pa.Super. 286. See Schie- 
sel v. S. Z. Poli Realty To., 142 A. 812, 
108 Conn. 115 (recognizing rule). 

31. Schiesel v. S. Z. Poli Realty 
Co. e142 AOS 2 1OSuComne ills, 

32. Morosini v. Davis, 148 A. 371, 
110 Conn. 358; Aldrich v. Duggan, 139 
A. 270, 107 Conn. 17; Gett v. Isaacson, 
120 A. 156, 98 Conn. 539; Cullum v. 
Colwell, 83 A. 695, 85 Conn. 459; Trus- 
ty v.-Patterson, 149 A. 717, 299 Pa. 
469; Fowler v. Smith, 25 A. 744, 153 
Pa. 639; Katzenberg v. Oberndorf, 70 
Pa.Super. 567. 
ei Ind.—Utter v. Vance, 7 Blackf. 
514 


Ky.—Chesapeake & O. Ry. Co. v. 
Stein, 134 S.W. 1169, 142 Ky. 515. 

N.H.—Burnham vy. Butler, 58 N.H. 
568; Zollar v. Janvrin, 47 N. H. 324. 

N.C.—Eaker v. International Shoe 
Co.,) 154 S3B2662, 199. NC. 379. 

Okl.—Creek Coal Mining Co. v. Pa-, 
protta; 15 BA235,7 08 Okde sug: 

Tex.—Horan v. Long, 11 Tex. 230. 

See BE. I. Du Pont de Nemours & Co. 
v. Snead’s Adm’r, 97 S.E. 812, 124 Va. 
177 (apparently recognizing rule). 

[a] Thus, where improper evi- 
dence is received at the instigation 
of the complaining party, it is not 
error for the court to eliminate the 
same from the consideration of the 
jury. Creek Coal Mining Co. v. Pa- 
protta,) 1h 75 EPL e235, 073 nO 1a:9; 

Withdrawing evidence generally 
see Supra § 168. 

34. Hawaii Smith vy. Laamea, 29 
Hawaii 750. 

Minn.—Moquin y. Minneapolis, St. 
PSS. Ss Rye COnmza le Nese or 
920, 181 Minn. 56, 626 [rev on other 
grounds bl S:Ct 5017 283) OLS. 5205 
75 L.Ed. 1243). 

N.C.—Langley v. Misenheimer, 99 
S.B.38675 277 N.C. 538. 

Tex.— Bartlesville Zine Co. vy. Com- 
pania Minera Ygnacio Rodriguez Ra- 
mos, S. A., (Civ.App.) 202 S.W. 1048 
[mod 275 S.W. 388, 115 Tex. 21, 41 
INANE 

Wash.—Bunck v. McAulay, 147 P. 
33, 84 Wash. 473. 

[a] Illustrations.—(1) The court 
did not err in charging the jury net 
to consider the decree of President 
Carranza of Mexico confiscating ore, 
the conversion of which was -the sub- 
ject of the suit, where at such time 
he and Gen. Villa were acting togeth- 
er, and when the ore was converted 
they were contending with each oth- 
er, and the defense claimed the ore 
was seized by Villa. Bartlesville 
Zine Co. v. Compania Minera Ygnacio 
Rodriguez Ramos, S. A., (Civ.App.) 
202 S.W. 1048 [mod on other grounds 
275_S.W. 388, 115 Tex. 21, 41 A.L.R; 
737]. (2) Withdrawal of rule of de- 
fendant railroad company from: con- 
sideration of jury was not erroneous, 
where any violation thereof had no 
causal connection with injury to 
plaintiff servant. Moquin y. Minne- 
apolis, St. P. & S. S. M. Ry. Co., 231 
N.W. 829, 920, 181 Minn. 56, 626 [rev 
on other grounds 51 S.Ct. 501, 283 U; 
S. 520, 75 L.Ed. 1243], P 
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stricken on motion.?> It is also proper to give an 
instruction to disregard evidence offered but not ad- 


mitted,?® and also colloquies between the court and 


counsel congerning an alleged fact, to establish which 
there is no competent evidence.’? An instruction 
which properly excludes certain evidence from the 
consideration of the jury does not constitute an 1m- 
proper comment on the facts.8 It is improper, how- 
ever, to exclude from the consideration of the jury 
evidence which it is proper for them to consider.*? 

[§ 470] 8. Nature and Scepe of Issues and The- 
ories.4° The court may state to the jury the nature 
of the action‘! and the issues,*? and also may charge 
as to what is not in issue.*? So, also, it is proper 
to state to the jury the severai contentions of the 
parties,*#* as set forth in the pleadings*® and sup- 
ported by the evidence,*® and may include matters 
fairly and reasonably inferable from the matters 
actually pleaded,*? the only restriction being that 
the court shall state the issues fairly to each side.*® 
A statement as to what is the contention of a party 
is not necessarily an improper comment on the eyi- 
dence.*® An erroneous statement to the effect that 
a certain matter is admitted by a pleading is, of 
course, improper,®® and it has been held that the 
court should not submit to the jury an offer to con- 
fess judgment contained in the answer.®+ A cau- 
tionary charge that the petition and answer have 
no probative value and that they are not evidence 
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does not necessarily deprive plaintiff of the effect 
of an admission by the answer of facts alleged in 
the petition.°? : eS; 

Issues abandoned or withdrawn. While ordinarily, 
where an issue is abandoned or expressly withdrawn 
by the parties, the court should not submit it to 
the jury,°* and no instruction should be given on 
such issue,®* it has been held that it is not error 
merely to inelude in a recital of the matters set forth 
in the complaint a matter which has been aban- 
doned,®* and that, notwithstanding defendant’s oral 
withdrawal of his counterclaim for damages, the 
court may properly state the issues as they appear In 
the pleadings,®* including such counterclaim,’ and 
may then inform the jury that the counterclaim has 
been withdrawn.®® So, also, while the court should 
not charge in regard to the merits of matters strick- 
en from the case on demurrer,°®® it is proper to cau- 
tion the jury not to consider such matters.°° 

[§ 471] 9. Credibility of Witnesses®'—a. In Gen- 
eral, As already shown, the jury are the judges of 
the eredibility of witnesses,®°? and the view usually 
taken is that it is proper for the court so to instruct 
them;°? but there is authority for the view that 
such instruction should not be given,°* and that, in 
any event, it is better practice to omit the word 
“sole” before “judges” in charging that the jury are 
judges of eredibility.°> So the court may state gen- 
eral rules for the guidance of the jury, in determin- 


35. Central Indiana Ry. Co. v.1s110 N.E. 672, 184 Ind. 473. 62. See supra §§ 340-351. 

Clark, 112 N.E. 892, 63 Ind.App. 49. Inferences from evidence see infra 63. Ark.—Safeway Stores v. In- 

36. Cowart v. Strickland, 153 S.H.]§ 479. gram ‘51 S/W. (2d) 985, 185 Ark. 1175. 
415, 170 Ga. 530; Yezner v. Roberts, 48. ity, etc.; RCo, v.-Kindley; Fla.—Atlantic Coast Line R. Co. v. 
etc., Shoe Co., 140 Ill.App. 61. 76 Ga. 311. Beazley, 45 So. 761, 54 Fla. 311. 

37. Reutner, Klaus & Co. v. Nel- 49. Farmers’ Bank of Westboro v. Ill—Davis v. Northwestern El. R. 
son Chesman & Co., (Mo.App.) 9 S.| Harris, (Mo.App.) 250 S.W. 946;]Co., 48 N.E. 1058, 170 Ill. 595; Chi- 
W.(2d) 655. Goldfoot v. Lofgren, 296 P. 8438, 135jcago, etc., R. Co. v. Fisher, 31 N.E. 

38. Bunck v. McAulay, 147 P. 33,] Or. 533. 406, 141 Ill. 614 [aff 38 Ill.App. 33]; 


84 Wash. 473. 

39. B. F. Kay & Son v. Alabama 
Cotton & Grain Co., 100 So. 868, 211 
Ala. 454; Jones. v. Scott, 145 N.E. 
878, 314 Ill. 118. 

40. Cross references: 

Application of instructions to issues 
and pleadings see passim-infra §§ 
646-677. 

Failure to state issues as ground for 
new trial see New Trial § 79. 

Emphasizing issues see infra § 601. 

Ignoring or excluding issues see in- 
fra ($672. 

Necessity of statement of issues see 
infra § 533. 

Sufficiency of staternent of-issues see 
infra §§ 609-611. 

41. Klamath Lumber Co. v. Co-op- 
erative Land & Trust Co., 145 P. 159, 
25 Cal.App. 678. 

42. Rose v. Otis, 39 P. 77, 5 Colo. 
App. 472; City, etc. R. Co. v. Find- 
ley, 76 Ga. 311; Conners Bros. Co. v. 
Sullivan, 108 N.E. 503, 220 Mass. 600; 
John Vittucci Co. v. Canadian Pac. 
Ry. Co., 174 P. 981, 102 Wash. 686. 

43. Montgomery Light & Water 
Power Co. v. Thombs, 87 So. 205, 204 
Ala. 678. 

44. Colo.—Rose vy. Otis, 39 P. 377, 
5 Colo.App. 472. 

Conn.—Kuezon v. Tomkievicz, 124 
AN I226 5100 Conn 560; 

Ga.—City, etc., R. Co. v. Findley, 
76 Ga. 311; Briesenick v. Dimond, 134 
S.E. 350, 35 Ga.App. 668. 

Iowa.—Hawley v. Chicago, etc., R. 
Co., 29 N.W. 787, 71 Iowa 717. 

N.J.—Eastlack v. Mitten, 162 A, 
551, 109 N.J.Law 556. 

45. Briesenick v. Dimond, 134 S.E. 
350, 35 Ga.App. 668; Hines v. McCook, 
103 S.E. 690, 25 Ga.App. 395; Price 
v. Metropolitan St. Ry. Co., 119 S.W. 
932, 220 Mo. 435, 132 Am.S.R. 588. 

46. Hines v. McCook, 103 S.E. 690, 
25 Ga.App. 395. 

47. Vivian Collieries Co. v. Cahall, 


-bard, 41 So. 814, 148 Ala. 45; 


[a] Thus statement of court in re- 
viewing pleadings that plaintiff al- 
leged and offered evidence to prove a 
certain matter was not erroneous as 
comment on evidence. Goldfoot v. 
Lofgren, 296 P. 843, 135 Or. 533. 

50. Denver Omnibus & Cab Co. v. 
Gast, 129 P. 233, 54 Colo. 17; Gannon 
v. Sisk, 112 A. 697, 95 Conn. 639. 

Assumption of uncontroverted or 
admitted facts see infra §§ 486, 487. 

51. Hammang vy. Chicago & N. W. 
Ry. Co., 186 N.W. 991, 107 Neb. 684. 

52. Livingston vy. Taylor, 63 S.E. 
G94 is2nGanal, : 

53. Louisville, ete., R. Co. v. Hub- 
Hanson 
v. Kline, 113 N.W. 504, 186 Iowa 101; 
Trott v. Chicago, etc., R. Co., 86 N.W. 
33, 87 N.W. 722, 115 Iowa 80; Tathwell 
v. Cedar Rapids, 86 N.W. 291, 114 
Iowa 180; Columbus State Bank v. 
Crane Co., 76 N.W. 557, 56 Neb. 317. 

54. Sandy Valley & EB. Ry. Co. v. 
Hughes, 194 S.W. 344, 175 Ky. 329 
{mod 188 S.W, 894, 172 Ky. 65]. 

55. Baldwin v. Singer Sewing 
Mach. Co., 287 P. 944, 49 Idaho 231, 

56. Maguire v. Wm. Grettenberg 
Grain Co., 186 N.W. 644, 193 Iowa 23. 

57. Maguire v. Wm. Grettenberg 
Grain Co., supra. 

58. Maguire v. Wm. Grettenberg 
Grain, Co., supra. 

59. Georgia Ry. & Hlectric Co. v. 
Gatlin, 82 S.B. 888, 142 Ga. 293. 

60. Georgia Ry. & Electric Co. v. 
Gatlin, supra. 

61. Cross references: 
Emphasizing evidence of particular 

witnesses see infra § 604. 

Ignoring credibility see infra § 672. 
In criminal prosecutions see Crimi- 
Pleat ee 38 2336-2342. 

ecessity of instructions s i 

BAO, BER, ee infra §§ 
Sufficiency | 


f instructions s i 
§§ 628-630, ee infra 


For later cases, developments and changes in the law see Annotations, 


Illinois Cent. R. Co. v. Smith, 111 Ill. 
App. 177. , 

Ind.— Young v. Gentis, 32 N.E. 796, 
7 Ind.App. 199. 

Iowa.—Lanning v. Chicago, etc., R. 
Co., 27 N.W. 478, 68 Iowa 502; Little 
v. McGuire, 43 Iowa 447. 

Neb.—Parkins v. Missouri Pae. R. 
Co., 93 N.W. 197, 4 Neb. (Unoff.) 1. 

Tex.—International & G. N. R. Co. 
v. Schubert, (Civ.App.) 130 S.W. 708; 
International, ete., R. Co. v.\Phillips, 
69 S.W. 107, 29. Tex.Civ.App. 336; 

t. Worth, ete, R. Co, v. Bunrock, 
Civ.App.) 46 S.W. 70; Landrum v. 
Guerra, (Civ.App.) 28 S.W. 358; Gal- 
veston, etc., Ri€o. v.e Dayis, 23: 1Sawe 
301, 4 Tex.Civ.App. 468. ‘ 

Utah.—Black v. Rocky Mountain 
Bell Tel. Co., 73 P. 514, 26 Utah 451; 


United States v. Peay, 14 P. 34 
Utah 263. eS 
Wash.—Money vy. Seattle, R. & S. 


Ry. Co., 109 P. 307, 59 Wash. 120. 
64 Anderson,.ete., Distilleries Co. 
v. Hair, 44 S.W. 658, 103 Ky. 196, 19 
Be ERE Re Transatlantic Fire Ins. 
‘0. V. Bamberger, 11 S.W. 
Teo 595, 11 Ky, 
[a] Reason for rule.—‘They know 
that these are their prerogatives. It 
can do no good for the court to re- 
mind them that these are their pre- 
rogatives. For the court to do so 
may induce them to believe, when 
there is a conflict of testimony, that 
the court is impressed with a suspi- 
cion that there has been false swear- 
ing somewhere, which they will be 
apt to fasten upon the witnesses that 
stand in intimate relations to the 
plaintiff or defendant, or who are not 
as numerous as those on the other 
side.” Transatlantic Fire Ins. Co. v. 
pia 3 G8) LUIS BV 2595; 1596 pehibeerales 


65. Denver Tramway Co.’ v. O 
36 P. $48, 20 Colo. 107 pier 


same title and section number, 


§ 471] 


ing credibility ;** such instructions are not in vio- 
lation of the rule against invading the province of 
the jury;** and general instructions as to credibility 
do not necessarily constitute improper comment on 
the evidence.*8 In general, cautionary instructions 
as to the credibility of witnesses, which do not in- 
fringe on the province of the jury, are not errone- 
ous.°® An instruction which invades the province 
of the jury to determine the credibility of witnesses 
is, however, erroneous;7° an instruction should not 
prevent the jury from deciding what witness or class 
of witnesses is entitled to the greatest considera- 
tion,“ and should not, in some jurisdictions at 
least, indicate the views of the court as to the credi- 
bility of witnesses.7? In short, any instruction which 
tends to hamper the jury in the free exercise of 
their judgment as to credibility is improper.7® It 
is improper to give instructions which limit the jury 
to a determination as to whether a witness or wit- 
nesses told the truth or committed perjury without 
permitting a determination that the witness or wit- 
nesses were mistaken;‘* or which state that there 
is no preponderance of evidence where two equally 
eredible witnesses have sworn to a contradictory state 
of facts,7® that the positive testimony of a witness 
to the existence of a certain thing, and the testimony 
of another witness that such a thing did not exist, 
are equally credible,’® that, as between otherwise 
equally credible witnesses, greater credit should be 
given to those who swear affirmatively to a fact 


TRIAL 


(64 C.J.] 519 


than to those who swear negatively or to a want of 
knowledge or want of recolle¢tion,’’ that, where the 
question must be decided on the testimony of two 
witnesses who disagree and who are equally entitled 
to belief, the verdict must be for defendant,’* that 
the testimony of defendant equally balances that of 
another witness,‘® or that, if the jury cannot say 
who told the truth, they must find the facts not 
proved.®® So instructions are improper which in- 
ferentially direct the jury that they may determine 
what witnesses to believe or disbelieve without re- 
striction;8! which permit the jury to pass on the 
credibility of witnesses by means of a considera- 
tion, among other things, of all “the other circum- 
stances appearing on the trial;”*? which require** 
or authorize®* the jury to disregard the testimony 
of witnesses without due cause; or which authorize 
the jury to disregard evidence for speculative and 
unfounded reasons.8> An instruction that the jury 
should give to each witness such credit as he has 
shown himself entitled to is not objectionable, how- 
ever, on the ground that it permits the jury to re- 
ject the evidence of disinterested and unimpeached 
witnesses,®® and the view has been taken that it is 
not erroneous to charge that a witness who swears 
that to the best of his recollection an act was 
done testifies less positively than one who testifies 
that it was done.®™ So the court may instruct the 
jury to consider the probability of the truth of the 
evidence.®® An instruction which tends to discredit 


66. Ill.—La Salle v. Kostka, 60 N. Ark. —-Fechheimer- Kiefer Co; v. | Metropolitan St. R. Co., 84 N.Y.S. 785, 
EB. 72, 190 Ill. 180; Illinois Central R. | Kempner, 173 S.W. 179. 88 App.Div. 9; Segaloff v. Interurban 
Soy. wv. urke, 142 > s.App./ 4155 Ill.—Walsh v. Chicago Rys. Co., 128 | St. R. Co., 102. N.Y.S. 509; “State v. 


Pressed Steel Car Co. v. Herath, 110 


N.E. 647, 294 Ill. 586 [rev 216 Ill. App. 


Thomas, 29 N.C. 381; Bodenheimer v. 


Tll.App. 596 [aff 69 N.E. 959, 207 Ill. | 409]; Johnson vy. People, 29 N.E. 895,| Chicago & N. W. Ry. Co., 123 N.W. 
576]. See Walsh v. Chicago Rys. Co., | 140 Tl. 350; Illinois Cent. R. Co. v. | 148, 140 Wis. 623. 
128 N.E. 647, 294 Ill. 586 [rev 216 Ill.| Burke, 112 Ill.App. 415; West Chica- 75. De Land v. Dixon Nat. Bank, 
App. 409] (apparently recognizing |go St. R. Co. v. Moras, 111 Ill.App.]111 Ill. 323. See Johnson v. Whidden, 
rule). But see Hauser v. Peo., 71 N. | 531. 82 Me. 230 (instruction properly re- 
E. 416, 210 Ill. 253 (a criminal case). Ind.—Finch v. Bergins, 89 Ind. 360; | fused). 

Ind.—Stanley v. Montgomery, 26 N. | Canady v. Curry, 73 Ind. 246. 76. Smith v. Milwaukee Builders’ 


BE. 213, 102 Ind. 102; Young v. Gentis, 
32 N.E. 796, 7 Ind.App. 199. 


Ky.—Louisville & Nashville R. Co. 
v. Wilkerson, 8 Ky.Op. 671. 


& Traders’ Exchange, 64 N.W. 1041, 


Iowa.—Little v. McGuire, 43 Iowa 
447. 

Mich.—Dodge v. Reynolds, 98 N.W. 
737, 135 Mich. 692. 

Minn.—Vaillancour v. Miawesvolts. 
etc., R. Co., 119 N.W. 538, 106 Minn. 
348. 

Neb.—Howell Lumber Co. v. Camp- 
bell, 57 N.W. 383, 38 Neb. 567. 

Okl.—Thrasher v. St. Louis & S. 
F. Ry. Co., 206 P. 212, 86 Okl. 88. nee 
St. Louis-San Francisco Ry aco 
Rundell, 235 P. 491, 108 Okl. 132 iene 
parently recognizing rule). 

Pa.—First Nat. Bank v. Fry, 144 A. 
416, 294 Pa. 425. 

See Rish v. Jackson, 88 S.E. 380, 104 
S.C. 163 (instruction that the jury 
could dismiss the testimony of any 
witness or believe that of any _ wit- 
ness or eliminate anything which the 
jury believed itself justified in elimi- 
nating is not an invasion of the prov- 
ince of the jury). 

{a] Instruction that jury were not 
cbhliged to believe testimony of any 
witness to be absolutely true in all 
respects, and that they should not do 
so if from all the testimony and all 
the facts proved they believed that 
he had testified untruthfully, was not 
erroneous. Vaillancour v. Minneapo- 
lis, etce., Re Co., 119 N.W. 53, 106 Minn. 
348. 

In olen ape geocuiions see Crimi- 
nal Law § 2 

67. Sinton Vv. Montgomery, 26 N. 
EB. 213, 102 Ind. 102; Young v. Gentis, 
32 N.E. 796, 7 Ind. App. 199. 

68. Larkin v. Wells, (Mo.App.) 44 
Ss. Ww. (2d) 882. 

69. Bernier v. Nute, 94 A. 509, 77 
N.H. 568. 

790. Ala.—Brown v. Mobile Elec- 
tric Co., 91 So. 802, 207 Ala. 61. 


N.Y.—Smith v. Lehigh Valley R. 
Co., 63 N.E. 338, 170 N.Y. 394; Berk- 
owitz v. Schlanger, 126 N.Y.S. 664. 

N.C.—Leak v. Covington, 6 S.E. 241, 
99 N.C. 559; McRae v. Lawrence, 75 
N.C. 289. 

Tex.—Riggins v. (Civ. App.) 
143 S.W. 689. 

Wis.—Bodenheimer v. Chicago & N. 
W. Ry. ‘Co., 128 N.W. 148, 140 Wis. 
628; Little v. Superior Rapid Trans- 
it “Co., 60 N.W. 705, 88 Wis! 402; 
Thomas v. Paul, 58 N.W. 1031, 87 Wis. 
607; Roberts v. State, 54 N.W. 580, 84 
Wis. 361; Lampe v. Kennedy, 54 N. 
W, 580, 84 Wis. 261. 

[a] ‘Probability of testimony.—An 
instruction which prevents the jury 
from considering the probability or 
improbability of a witness’ testimony 
is improper. Bodenheimer v. Chica- 
ZO, S&S Nu Was ky. Co,,, 123i NAW. 1148, 
140 Wis. 623. 

71. Winklebleck v. Winklebleck, 67 
N.E. 4351, 160 Ind. 570; Jones v. Cas- 
ler, 38 N.E. 812, 1389 Ind. 382, 47 Am. 
S.R: 274. 

72. Lamar v. Panhandle & S. F, 
Ry. Co., (Tex.Commn.App.) 248 S.W. 
34 [rev (Tex.Civ.App.) 234 -S.W. 605]. 

73. Illinois Cent. R. Co. v. Burke, 
112 Ill.App. 415. Compare Lecklieder 
v. Chicago City Ry. Co., 172 Ill.App. 
557 (holding that an instruction that 
it is the duty of the jury to consider 
defendant corporation in all matters 
pertaining to the trial as though it 
were a living person and further that 
it was their duty to hear and consider 
the evidence with the same fairness 
and impartiality as if the contest 
were between two women does not re- 
late to the credibility of witnesses). 

74 Smith v. Lehigh Valley R. Co., 
$3 N.H. 338, 170 N.Y. 394; Beers v. 


Sass, 


Pa Wis. 360, 51 Am.S.R. 912, 30 L.R.A. 


Instruction as to weight of positive 
and negative testimony in general see 


‘infra § 509. 


77. Winklebleck v. Winklebleck, 67 
N.E. 451, 160 Ind. 570; Jones v. Cas- 
ler, 38 N.B. 812, 139 Ind. 382, 47 Am. 
S.R. 274; Remington v. Geizler, 152 N. 
W. 661, 30 N.D. 346; Bodenheimer v. 
Chicago & N. W. Ry. Corn123> NeWwe 
148, 140 Wis. 628. 

78. Thomas v. Paul, 58 N.W. 1021, 
87 Wis. 607. 

79. Canada v. Curry, 73 Ind. 246. 

80. Kansas City, etc, R. Co. v. 
Crocker, 11 So. 262, 95 Ala. 412: 

81. Gibson v. Troutman, 9 Ill.App. 


94. 
Thren, 136 Iil.App. 


82. 
568. 

83. J. F. Humphreys & Co. v. City 
of Bloomington, 246 Ill.App. 334. 

84. Chicago & Western Indiana R. 
Co. v. Heidenreich, 98 N.E. 567, 254 
Hil. 2381, Ann. Gas. 1913C 266; Chicago 
Ottawa & Peoria Ry. Co. v. Rausch, 92 
N.E. 300, 245 Ill. 477; Herrin & S. R. 
Co. Vv. Nolte, 90 N.E. 1097, 243 Ill. 594; 
J. KF. Humphreys & Co. v. City of 
Bloomington, 246 Ill. PN 334; Savage 
v. Rhode Island Co., 67 A. 633, 29 Rake 
391. But see Bradley Mfg. Cow. 
Chicago & Southern Traction Co., 82 
N.E. 210, 229 Ill. 170; Kiernan v. Chi- 
cago, Santa Fé & C._Ry Cow Ia eNves 
18, 123 Ill. 188 (instruction upheld in 
both cases). 

85. Chambers v. Meade, 15 Ohio 
Cir.Ct.N.S. 352; Steber v. Chicago, 
éetc., R. Co., 120 NW. 502, 139 “Wis. 10. 

86. White v. Hatton, (Iowa) ales ING 
W. 830. 

87. Gable v. Rauch, 27 S.E. 555, 50 
ae 95 


Ames v. 


Calhoun, Denny & Ewing v. 
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the testimony of a witness because of his avocation 
or profession is improper where such avocation or 
profession is a lawful one,®® and a like rule applies 
to an instruction which tends to give additional credit 
beeause of such avocation or profession.®° On the 
other hand it is recognized that the court may 1n- 
struct that testimony is not open to censure because 
the witness is a private detective,®! or is a negro ;°” 
or that the credibility of a witness is not affected 
by the fact that he cannot read or write.°* The 
court may instruct the jury that, if they believe from 
the evidence that the witness has not sufficient men- 
tal capacity to understand what is going on, they are 
not at liberty to consider his testimony.®* 

Singling out and commenting on witnesses or tes- 
timony.®> Usually it is improper to single out a 
particular witness or witnesses,°® class of witness- 
es,27 or particular witnesses of the same class,°® 
and lay down the rule or rules by which the eredibil- 
ity of such witness, witnesses, or class of witnessés 
or their testimony is to be determined; at least where 
another witness or other witnesses are subject to 
a like rule or rules;9® and, if requested, such in- 
struction is properly refused.1 An _ instruction 
which disparages or singles out for comment the 
opinion testimony of an expert witness has been re- 
garded as a usurpation of the functions of the jury.” 


Whitcomb, 155 P. 759, 90 Wash. 128 


TRIAL 


[§ 471 


The mere fact, however, that the rule for determining 
credibility necessarily applies only to a particular 
witness does not render the instruction bad,? and 
there is authority for the view that an instruction 
as to eredibility, general in form, is not erroneous 
merely because, under the particular circumstances, 
it is applicable only to particular witnesses,* al- 
though it seems that the mere fact that an instruc- 
tion is general in form does not render it a proper 
instruction if, in fact, it singles out a certain wit- 
ness.©5 The view has been taken that it is not 
improper to instruct the jury that certain matters 
do not affect the credibility of a particular witness 
where the instruction states a correct rule in this 
regard.® In general it is improper to instruct as 
to what witness or witnesses are entitled to cre- 
dence? in preference to another witness or other wit- 
nesses, or as to how much credit any witness,°® or 
class of witnesses,19 may be given. In general, it 


is improper to give an instruction which singles out, — 


and tends ‘to discredit, a particular witness,+! and 
such instruction is properly refused if requested.+? 
So it is usually improper to give instructions whieh 
tend to cast suspicion or doubt on the testimony 
of any particular witness,4? or which intimate that 
certain testimony is worthy or unworthy of belief.1* 
In several jurisdictions, however, the court may make 


{op adhered to 164 P. 61, 95 Wash. 
700]. 

33, Connolly v. Straw, 11 N.W. 17, 
53 Wis. 645. ‘ 

90. Sneed v. Creath, 8 N.C. 309. 

[a] hus an instruction which 
states that the fact that a witness 
is a preacher ought to add weight to 
his evidence has been condemned. 
Sneed v. Creath, 8 N.C. 309. 

91. De Long v. Giles, 11 Ill.App. 
33; Cooney v. State, 85 N.W. 281, 61 
Neb. 342. . 3 

92. McDaniel v. 41 S.E. 
456, 63 S.C. 307. 


Monroe, 


93. Wilkinson vy. Williamson, 76 
Ala. 163. 
94. Bowdle v. Detroit St. R. Co., 


61 N.W. 529, 108 Mich. 272, 50 Am.S. 
R. 366. 

95. Giving undue prominence to 
particular witnesses see infra §§ 604, 
605. 

96. Walsh vy. Chicago Rys. Co., 128 
N.E. 647, 294 Ill. 586 [rev 216 Ill.App. 
409]; Sangster v. Hatch, 134 Ill.App. 
340; Taylor v. Crowe, 122 I1l.App. 518; 
Huff v. St. Joseph R., etc., Co., 111 
S.W. 1145, 213 Mo. 495; White v. Chi- 
C220) Mi GPS. Ry. Con d43 (RP. 561, 
49 Mont. 419. See Harroun vy. Ben- 
ton, 197 Il.App. 1388; Wolf v. Mat- 
tox, 193 Ill.App. 482; Neville v. City 
of Chicago, 191 Ill.App. 372. 

Singling out witnesses in instruc- 
tions as to particular matters of im- 
pegcument see passim infra §§ 473-— 

7 


[a] Rule applied to a party as a 
witness. Kiick v. Boost, 145 Ill.App. 
411; Taylor v. Crowe, 122 Ill.App. 518; 
Pute vee ot. sosephy R,, vetcy, .©o.,. D1! 
S.W. 1145, 213 Mo. 495. 

97. Steptoe v. St. Louis, I. M. & S. 
1eaye (orp WUE MOEA oe ie ly NS eat lr isso 
Herrin & S. R. Co. v. Nolte, 90 N.E. 


1097, 243 Ill. 594; J. F. Humphreys & | 


Co. v. City of Bloomington, 
App. 334; Whiteside v. O’Connors, 
162 Ill.App. 108. See Zamiar v. Peo- 
oe Gaslight & Coke Co., 204 Ill.App. 
[a] Rule applied to witnesses for 
@neaparty. « Herrin & So RR. Co: sv, 
Nolte, 90 N.H. 1097, 243 Ill. 594; J, 
F. Humphreys & Co. v. City of Bloom- 
ington, 246 Ill.App. 334; Whiteside 
v. O’Connors, 162 Il!.App. 108. 

95. Uarriott v. Holmes, 79 N.W. 
ROS (usin. ©2453 


246 Ill. 


99. Greene v. Donner, 223 N.W. 11l.—Walsh v. Chicago Rys. Co., 128 
427, 198 Wis. 122. N.E. 647, 294 Ill. 586 [rev 216 Ill.App. 
1. Employers’ Liability Assur. | 409]. 


Corp. of London, England v. Kelly- 
Atkinson Const. Co., 195 Ill.App. 620; 
Zeiger v. Woodson, (Tex.Civ.App.) 
202 S.W. 163. 

2. Scanlon v. Kansas City, 28 S.W. 
(2d) 84, 325 Mo. 125. Compare Stur- 
divant Bank v. Wright, 168 S.W. 355, 
184 Mo.App. 164 (instruction that the 
testimony of experts is not given as 
statements of facts which the jury are 
bound to believe but merely as opin- 
ions and as such should be received 
and weighed in connection with other 
evidence was not an undue comment 
on, or a Singling out of, testimony). 

Chicago & Eastern Illinois R. 
Co. v. Burridge, 71 N.E. 838, 211 Ill. 
95 PeNorthy Chicaeou) Stas ca COn eV. 
Wellner, 69 N.E. 6, 206 Ill. 272. 

4 Stevens v. Leonard, 56 N.E. 27, 
154 Ind. 67, 77 Am.S.R. 446; Stark 
v. Cress, 4 Ohio App. 92. 

5. Walsh v. Chicago Rys. Co., 128 
ea 647, 294 Ill. 586 [rev 216 Ill.App. 

6 Calhoun, Denny & Ewing v. 
Whitcomb, 155 P. 759, 90 Wash. 128 
[aff 164 P. 61, 95 Wash. 700]. 

7. Walsh y. Chicago Rys. Co., 128 
N.E. 647, 294 Ill. 586 [rev 216 Ill.App. 
409]; Vinton v. Plainfield Tp., 175 N. 
W. 403, 208 Mich. 179; Weaver v. 
Grant, 9 N.Y.S. 73, 56 Hun 103; Cal- 
houn, Denny & Ewing vy. Whitcomb, 
155 P. 759, 90 Wash. 128 [aff 164 P. 
61, 95 Wash. 7001. 

8. Walsh v. Chicago Rys. Co., 128 
N.E. 647, 294 Ill. 586 [rev 216 Ill. App. 
409]; Durst v. Ernst, 91 N.Y.S. 13, 
45 Misc. 627. And see cases supra 
text and note 7. 

9. Thrasher v. St. Louis & S. F, 
EiSn COmue VOmbavol 2) S6LOlde isk. 

10. Thrasher v. St. Louis & S. FB. 
Ry. Co., supra. 

[a] Rule applied to witnesses for 
a corporation. Thrasher v. St. Louis 
. Soh Rye Coy 206m 2125 86uOki 

11. Goodhue Farmers’ Warehouse 
v. Davis, 83 _N.W. 531, 81 Minn. 210; 
William J. Burns International De- 
tective Agency vy. Powers, 162 N.Y.S. 
HE teas 114. 

. illis v. Whitsett, .W. 
67 Tex. 253. SRE oa 
3. Ala.—Smith v. Wolf, a 
395, 160 Ala. 644, erie 


Minn.—Kincaid v. Jungkunz, 123 N. 
W. 1082, 109 Minn. 400. 

Mo.—Rankin v. Gaugh, (App.) 6 S. 
W.(2d) 640. 


Neb.—Boyce v. Palmer, 75 N.W. 
849, 55 Neb. 389. 
N.Y.—Brady v. Cassidy, 29 N.Y.S. 


45, 9 Mise. 107 [aff 39 N.E. 814, 145 
NENG a ak il 

Ohio.—Stark v. Cress, 4 Ohio App. 
92; Cress v. Stark, 14 Ohio N.P.N.S. 


45. 

14. Ala.—Tait.v. Murphy, 2 So, 
317, 80 Ala. 440; Brooks v. Hildreth, 
22 Ala. 469; Huff v. Cox, 2 Ala. 310. 

Ga.—Raoul v. Newman, 59 Ga. 408. 

Ill.—Johnson v. People, 29 N.E. 895, 
140 Ill. 350; Phenix v. Castner, 108 
Ill. 207; Chittenden v. Evans, 41 Ill. 
251; Matthews v. Granger, 96 Ill. 
App. 536 [aff 63 N.E. 658, 196 Ill. 164]; 
Emmons v. Hilton, 72 Ill.App. 124; 
Chicago, etc., R. Co. v. Foster, 46 Ill. 
App. 621; Henderson v. Miller, 36 Ill. 
App. 232. : 
Priicalap act v. Sumner, 69 Me. 

Mass.—Hayes v. Moulton, 80 N.E. 
215, 194 Mass. 157. 

Mich.—Williams v. West Bay City, 
78 N.W. 328, 119 Mich. 395; Kelly v. 
Emery, 42 N.W. 795, 75 Mich. 147, 

Miss.—Southern Express Co. vy. 
Wolfe, 41 Miss. 79. 

Mo.—Vaulx v. Campbell, 8 Mo. 224; 
Kansas City, etc., R. Co. v. Dawley, 
50 Mb.App. 480. 

Neb.—Omaha Belt: R. Co. v. Mc- 
Dermott, 41 N.W. 648, 25 Neb. 714; 
ee v. State, 36 N.W. 310, 23 Neb. 


N.Y.—Berkowitz v. Schlanger, 126 
N.Y.S. 664, 70 Misc. 239. 

N.C.—Sneed v. Creath, 8 N.C. 309. 

Tex.—Dwyer v. Bassett & Bassett, 
63 Tex. 274; Turner v. Grobe, 59 S. 
W. 583, 24 Tex.Civ.App. 554; Ft. 
Worth, etce., R. Co. v. Osborne, (Civ. 
App.) 26 S.W. 274. 

Wash.—Smith vy. Seattle, 74 P. 674, 
33 Wash. 481; Gilmore vy. Seattle, ete., 
Ee (Con) 169 PS (43; 29 = Wash. 50 
Foe cn v. Donald, 35 P. 621, 8 Wash. 
162. 

Compare Stewart v. Anderson, 82 N. 


W. 770, 111 Iowa 3829 (error not 
shown). 
[a] To instruct jury that testimo- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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comments on witnessest® and their credibility,!® 
including comments as to the credibility of a par- 
ticular witness or witnesses,!7 and may direet the 
attention of the jury to matters affecting the credi- 
bility of such witness or witnesses,!® including the 
inherent probability or improbability of a witness’ 
testimony.*® The scope and extent of instructions 
in this regard are largely within the discretion of 
the trial judge,?° but the instruction must not in- 
vade the province of the jury to find the facts,?! 
and should be fair and impartial;?2 and unwar- 
ranted remarks?*? or unfair comments?* in an in- 
struction, which tend to discredit and disparage the 
testimony of a particular witness or witnesses, are 
improper, and such an instruction, if requested, 
is properly refused.2> Where only one witness to a 
particular occurrence testifies for a party, it has been 
held that it was not erroneous to instruct that the 
jury may find that almost the entire case of such 
party depends on what credence the jury give to 
the testimony of such witness.7® Subject to the rule 
permitting assumptions based on undisputed or 
uncontroverted evidence,?* in general, an instruc- 
tion should not assume the truth of a witness’ testi- 
mony,”* even though, according to some eases, such 
testimony is clear and undisputed,?® and, in gen- 
eral, it is improper to give an instruction which re- 
quires the jury to believe certain testimony,*®° par- 
ticularly where there is a conflict of evidence.*1 
Even if the trial judge believes the testimony to 
establish a material fact is incredible, he may not 
instruct the jury to disregard it.°2 There is, how- 
ever, authority for the view that, where there is 
nothing to raise a doubt as to the veracity of a wit- 
ness and his testimony is not controverted, the court 
may assume the truth of such testimony.?* A charge 
which states a fact as to which there is no dispute 
is not a charge on the eredibility of witnesses.**+ An 
instruction which does not assume the falsity of 
certain testimony, but merely instructs as to the 


695, 85 Conn. 459 


ny of witness is open to gravest doubt By 


is erroneous as a charge with respect 
to matters of fact. Hayes vy. Moul- 
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Cullum y. Colwell, supra; Ber- 
nier v. Nute, 94 A. 509, 77 N.H. 568; 
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effect of other evidence in the event that the jury 
should not believe such testimony, is not improper ;*° 
nor does an instruction as to the applicable rule of 
law, if the jury should find the existence of certain 
facts, encroach on the province of the jury to deter- 
miné eredibility.*® So an instruction in respect of 
credibility affecting certain testimony, which mere- 
ly advises the jury in respect thereof, and does not 
require them to reject such testimony in certain 
contingencies, is not necessarily erroneous.** 

Depositions. The jury should: not be invited to 
indulge presumptions against testimony by deposi- 
tion because they do not have the benefit of seeing 
deponent?’ or because deponent is a nonresident and, 
therefore, not subject to prosecution for perjury in 
the state of the forum.*® An instruction that testi- 
mony by witness under oath taken by deposition is 
to be taken as if the witness testified from the stand 
has been approved,*® and the propriety of an in- 
struction to the effect that the same credence should 
be given to the testimony of witnesses who testify 
by deposition as if such witnesses had testified in 
person at the trial has been recognized,*! and such 
instruction is not one as to the effect of the evi- 
dence.*?, On the other hand, the court may in its 
discretion tell the jury that they are not bound to 
believe the testimony of a witness because it is 
contained in a deposition, any more than they would 
if he testified from the witness stand.** 

Surrender of prerogative of court. An instruc- 
tion as to credibility which in effect surrenders to the 
jury a privilege and a duty which are functions of 
the court is improper.** 

[§ 472] b. Intelligence and Opportunities for Ob- 
servation. In respect of tests for determining the 
credibility of witnesses, it has been held or recog- 
nized that the court may instruct the jury specifical- 
ly or in substance that they “may,’’5-4® and, ac- 
cording to some eases, even that they “should” or 
“must,”47 take into consideration the intelligence 


41 Cal.App. 739. 
36. Bond v. United Railroads of 


ton, 80 N.E. 215, 194 Mass. 157. 

15. Lappe v. Gfeller, 60 A. 1049, 
211 Pa. 462. ; 

16. Nicewicz v. Nicewicz, 132 A. 
399, 104 Conn. 121. 

See Sanders v. Stotesbury, 100 Pa. 
Super. 523 (apparently recognizing 
rule). 

17. Brodie v. Connecticut Co., 87 
A. 798, 87 Conn. 363; Cullum v. Col- 
well, 83 A. 695, 85 Conn. 459; Bernier 
v. Nute, 94 A. 509, 77 N.H. 568. See 
Wright v. Mulvaney, 46 N.W. 1045, 
78" Wis. 89; 23-Am-S.R. 393, 9) osR.A. 
807 (hypothetical comments on the 
evidence of particular witnesses was 
not improper). 

[a] Comment proper.—Court’s 
comment on refusal of witness to an- 
swer a question, and its pointing out 
the inferences legitimately drawn 
from such refusal, constituted proper 
comment. Ladany v. Assad, 99 A. 
762, 91 Conn. 316. 

18. Earley v. Hall, 95 A. 2, 89 Conn. 
606; Foley v. Loughran, 38 A. 960, 60 
N.J.Law 464; Laginsky v. McCol- 
laugh, 124 A. 481, 280 Pa. 286; Fine- 
burg v. Second St., etc., 37 A. 925, 182 
Pa. 97; Leibig v. Steiner, 94 Pa. 466; 
Stull v. Johnson, 61 Pa.Super. 232; 
McClintock v. Pennsylvania R. Co., 
21 Wkly.N.C. (Pa.) 133. See Audubon 
Vv. Excelsior Ins: Co., 27, N.Y. 216, aft 
10 Abb.Pr. 64] (instruction upheld). 

19. McNeile v. Cridland, 6 Pa.Su- 
per. 428. And see cases supra text 
and note 19. 

20, (Harley. v. Hall, 95 A. 2,89 
Conn. 606; Cullum v. Colwell, 83 A. 


Foley v. Loughran, 38 A. 960, 60 N.J. 
Law 464. 

22. Sacramento Suburban Fruit 
Lands Co. v. Jensen, 36 F.(2d) 936; 
Sacramento Suburban Fruit Lands 
Co. v. McKew, 36 F.(2d) 917. 

23. Lerch v. Hershey Transit Co., 
92 A. 693, 246 Pa. 473. 

24. Sacramento Suburban Fruit 
Lands Co. v. Jensen, 36 F.(2d) 936; 
ee v. Noble, 113 A. 686, 270 Pa. 


25. Norman Printers’ Supply Co. v. 
Ford, 59 A. 499, 77 Conn. 461. 

26. Meisler v. Raiken Monument, 
154 A. 763, 9 N.J.Misc.R. 664. 

27. See infra § 486. 

28. Battles v. Tallman, 11 So. 247, 
96 Ala. 408; Skeggs v. Horton, 2 So. 
110, 82 Ala. 352; Rhodes y. Lowry, 54 
Ala. 4; Southern Ry. Co, vy. Ellis, 60 
So. 407, 6 Ala.App. 441. 

And see cases infra § 484 text and 
note 33. 

29. Southern Ry. Co. v. Ellis, su- 
pra; Thomas vy. Smoot, 56 So. 1, 
Ala.App. 407. 

But see cases infra § 486. 

30. Vaulx v. Campbell, 8 Mo. 224; 
CURLY Ven @urryoni eArmou, lide Pa soe 

31. Reed v. McCready, 136 N.W. 
488, 170 Mich. 532; Riggins v. Sass, 
(Tex.Civ.App.) 143 S.W. 689. 


Sain CUERY OVE mCUrT Ys) UeA. e61,, ini 
leh BO: 
33. Foster v. Franklin L. Ins. Co., 


(Tex.Civ.App.) 72 S.W. 91. 

34. Davis v. Mills, 1383 S.W. 1064, 
63 Tex.Civ.App. 359. 

35. Randolph vy. Hunt, 183 P. 358, 


ees Francisco, 140 P. 982, 24 Cal.App. 

37. First Nat. Bank v. Fry, 144 A. 
416, 294 Pa. 425. 

38. Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 681. 

39. Huckaby v. McConnon & Co., 
supra. 

40. Huckaby v. McConnon & Co., 
supra. 

41. Empire Plow Co. v. Berthold & 
Jennings Lumber Co., (Mo.App.) 237 
SiWeesde 

42. Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 631. 

43. Johnson County Sav. Bank v. 
Walker, 65 A. 132, 79 Conn. 348. 

44. Rastede v. Chicago, St. P., M. 
mae Ry. Co., 212 N.W. 751, 203 Iowa 
_ (aj Thus an instruction authoriz- 
ing application of ‘no eyewitness” 
rule to crossing accident was errone- 
ous as rejecting eyewitness’ testimo- 
ny as not credible, since it is for the 
court to give effect to the rule when- 
ever there is an eyewitness. Rastede 
v. Chicago, St. P., M. & O. Ry. Co., 212 
N.W. 751, 203 Iowa 430. 

45-46. Central R., etc, Co. v. At- 
taway, 16 S.E. 956, 90 Ga. 656; Indi- 
anapolis Northern Traction Co. vy. 
Dunn, 76 _N.E. 269, 37. Ind.App. 248. 
But see Hope v. West Chicago St. R. 
Co., 82 Ill.App. 311 (which seems to 
maintain a contrary doetrine); Bar- 
ron v. Burke, 82 Ill.App. 116 (instruc- 
tion erroneous). 

47. Meyer v. Mead, 83 Fll. 19; To- 
ledo, etc., R. Co. v. Fenstermaker, 72 
N.E. 561, 163 Ind. 534; Fifer v. Rit- 
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of the witnesses, and their opportunities for obser- 
vation and means of knowledge as disclosed by the 
evidence. The view has been taken, however, that 
it is an invasion of the province of the jury to in- 
struct them that they should believe the witnesses 
with the best opportunity for knowing the facts tes- 
tified to and having the least inducement to swear 
falsely,*® that, where witnesses are otherwise equal- 
ly credible, and their testimony otherwise entitled 
to equal weight, greater credit and weight should 
be given to those whose means of information are 
superior,*® or that the testimony of witnesses hav- 
ing superior opportunities for knowing what took 
place, ete., is entitled to greater weight than those 
whose opportunities for such knowledge were not 
so great.°° In some jurisdictions the trial court may 
comment on the opportunity of a particular wit- 
ness to acquire knowledge of certain material mat- 
ters)? 

[§ 4731 c. Impeachment, Contradiction, and Cor- 
roboration®?—-(1) In General. The. court may in- 
struct the jury as to the law relating to the impeach- 
ment of witnesses,°? and inform them that, if the 
jury believe that a witness has been successfully 
impeached, they may consider such impeachment in 
weighing his testimony,°? although the view has 
been taken that it is improper to inform the jury 
that they are at liberty to disregard testimony of 
witnesses who have been impeached by direct con- 
tradiction or by proof of their having made different 
statements, without requiring that the matter in- 
volved sbould be material.°® A charge which im- 
properly prevents the jury from determining wheth- 
er a witness has been impeached should not be 
given,®® and a requested instruction which improp- 
erly assumes that a witness is not impeached is prop- 
erly refused.°? An instruction should not extend the 
rule authorizing the jury to reject the testimony of 
‘a witness.°S It has been held or recognized that it 
is error to tell the jury that a witness has been im- 
peached,®® or contradicted,®° or that the impeach- 
ment was only a partial one;°! that the testimony 
of an impeached witness is of no value unless cor- 


ter, 64 N.E. 4638, 159 Ind. 8; Robert- 
son v. Monroe, 33 N.E. 1002, 7 Ind. 
App. 470 (where it was said that the 
use of the word “should” instead of 
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roborated ;°? that impeaching evidence should weigh 
heavily against a witness;°* that a witness cannot 
be impeached by the testimony of only two witness- 
es;°4 that impeaching evidence is generally worth- 
less to destroy the witness’ evidence;®* that a wit- 
ness may be as effectually impeached by a lack of in- 
telligence as by the positive testimony of other wit- 
nesses;°® that, if the jury are reasonably satisfied 
that a witness has been impeached, they may not 
consider his evidence;*? that the jury are not to 
consider testimony of a witness who, in the court’s 
opinion, has been impeached;°* or that the jury 
may wholly disregard the testimony of a witness 
whose reputation for truth and veracity is bad, no 
matter how truthful his testimony may appear to 
be.°® It is error to charge that a party introduc- 
ing a witness thereby indorses the credibility of 
such witness,7° or vouches for his veracity.74 While 
there is apparently authority. for the view that in 
a proper case the court may instruct that the testi- 
mony of a witness is corroborated by another wit- 
ness,’2 the view has been taken that an instruction 
that one witness corroborates another is improper, 


as the question is one of fact for the jury.* So, also, 


an instruction telling the jury that, if a writing in 
evidence executed by a witness corresponded with 
such witness’ testimony, the witness was truthful 
is erroneous.7* It is improper to give instructions 
which without telling the jury that they are the 
sole judges of the credibility of witnesses, assume 
that credit must be given to the witness who was 
best, or apparently best, supported by corrobora- 
tive evidence.*® So, also, it 1s error to instruct the 
jury that they are not at liberty to reject the tes- 
timony of any witness because his statements are 
in conflict with another witness, since it invades the 
province of the jury;7® and where there is an ap- 
parent conflict between the testimony of one witness 
and two others, it is error to charge that the jury 
are to consider from the evidence whether the two 
are not mistaken, thus discriminating against the 
two, especially when the testimony is of the same 
character and alike impeached on the record.*? 


4 N.E. 870, 62. Green v. Cochran, 43 Iowa 544; 


Sharp v. State, 16 OhioSt. 218. 


“may’’ does not cast discredit on any 
particular witness or class of wit- 
nesses). 

4s. Southern Mut. Ins. Co. v. Hud- 
son, 38 S.E. 964, 113 Ga. 434; Hudson 
v. Best, 30 S.E. 688, 104 Ga. 131. 
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kelman, 110 N.E. 417, 270 Ill. 149; 
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50. Himrod Coal Co. v. Clingan, 
114 Ill.App. 568. 

51. Brodie v. Connecticut Co., 87 A. 
798, 87 Conn. 363. 

52. In criminal prosecutions see 
Criminal Law § 2341. 

53. Safeway Stores v. Ingram, 51 
S.W.(2d) 985, 185 Ark. 1175. And see 
caseS passim this section; and §§ 
*474-478, 

Cross references: 

Necessity for instruction see passim 

infra §§ 549-553. 

Sufficiency of instruction see passim 

infra §§ 628-630. 
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Likewise an instruction that, if different witnesses 
agree on the material facts, slight discrepancies as 
to collateral attendant facts afford no sufficient le- 
gal ground to discredit their testimony has been 
regarded as erroneous, as invading the province of 
the jury.** There is authority for the view that 


it is improper to give an instruction that the jury 


are not bound to believe any witness, although such 
witness is unimpeached.‘® In some jurisdictions, 
at least, it is improper to give an instruction permit- 
ting the jury to consider how far the testimony of a 
witness is impeached by his statement that he is 
an agnostic and that he has no belief on the ques- 
tion as to the existence of a Supreme Being who 
would punish false swearing.8° While, a¢cording 
to some cases, an instruction permitting the jury to 
disregard the testimony of any witness who, they 
believe, has sworn falsely as to any material mat- 
ter should not be given as a matter of course in 
every instance,®! the propriety of giving such in- 
struction in any particular instance is largely with- 
in the discretion of the trial judge,8? and the giv- 
ing of such instruction is proper where the evi- 
dence is highly conflicting.®? 

Methods of impeachment. Where the court un- 
dertakes to instruct as to the methods whereby a 
witness may be impeached, it should instruct as to 
all methods of impeachment so far as such instruc- 
tions are authorized by the evidence,’+ and an in- 
struction that refers to one method of impeachment 
only when the evidence tends to show impeachment 
by several methods is improper.®® 

Singling out witness. In accordance with general 
rules and subject to applicable limitations,®® it is 
usually improper to single out a particular witness 
and instruct as to the impeaehment of such witness 
where there are other witnesses to whom the sub- 
ject matter of the instruction would apply.8? Thus 
it is improper to single out a particular witness,®® or 
class of witnesses,$® in an instruction authorizing 
the jury to disregard the testimony of such witness 
or witnesses in case they believe he or they had will- 
fully sworn falsely in respect of a material mat- 
ter. 

[§ 474] (2) Statement Out of Court in Conflict 
with Testimony. While an instruction that the jury 
may consider, as bearing on the credibility of a wit- 


78. Pace v. Cochran, 86 S.E. 934, 
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ness, statements by him out of court, if they be- 
lieve such statements were made, has been consid- 
ered objectionable as a comment on the evidence,*® 
it has been held or recognized that the court may 
instruct that witnesses may be impeached by evi- 
dence that they made statements out of court in 
conflict with their testimony in the case,®! and that, 
on such impeachment as to material and relevant 
matters, the jury may reject all the testimony of. 
such a witness except as corroborated by credible 
evidence;®? and in some jurisdictions, at least, the 
court may direct the jury’s attention to inconsis- 
tencies between a particular witness’ testimony and 
his prior statements.°* To authorize the instruc- 
tion, however, the contradictory statements must be 
as to matters material to the issues.°* According 
to some eases, it is improper to charge that testimony 
as to contradictory statements must be received with 
caution,®® or that such testimony is weak in char- 
acter;®° nor should the court charge that the par- 
ticular testimony as to such statements should re- 
ceive little regard,®? or that the jury should har- 
monize, if they can, prior statements, and the testi- 
mony of a witness, with the view that he testified 
to the truth.°® The view has been taken, however, 
that the court may charge that evidence as to such 
statements should be carefully scrutinized,®® as it 
is easy to mistake a word or expression of a third 
person,' or that it is often very unreliable and Itke- 
ly to be colored by the feelings of the listeners.? 
The propriety of an instruction that the jury are 
to consider the effect of shock and pain from which 
the party making the statement may have been suf- 
fering at the time, on such party’s ability to de- 
seribe the occurrence involved has been recognized.* 
A comment as to a conflict of testimony as to wheth- 
er a witness had made conflicting statements out 
of court must be fair.* . 

[§ 475] (3) Interest.5 In some jurisdictions, at 
least, the court has a wide discretion as to the ex- 
tent it should go in submitting specific instructions 
in respect of the interest of a witness.* It is very. 
generally held proper to instruct the jury that they 
“may” take into consideration the interest of a par- 
ty or other witness in determining the credibility 
of his testimony,’ and it is usually recognized that 
the court may instruct the jury that they “should” 


App.D.C. 521. 
4 Sacramento Suburban 
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219 Ill. 546; North Chicago St. R. 
Co. v. Anderson, 52) N.B. 21/'176 Ti. 
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consider such interest. Instructions of this char- 
acter are not objectionable as charging the jury with 
respect to matters of fact.? Instructions which 
deny the jury’s right to consider the interest of wit- 
nesses in determining the eredibility of their testi- 
mony are of course erroneous.!° The view has been 
taken that the court may properly charge the jury 
that it is for them to say whether they will believe 
an interested witness,'! to state that the testimony 
of an interested witness is to be tested by the eir- 
cumstances and probabilities,*? and it has been held 
not improper to modify an instruction that the Jury 
may in weighing the testimony consider the inter- 
est of witnesses by adding that the jury had the 
right to weigh such testimony by the same rules ap- 
plied to the testimony of all other witnesses.** On 
the other hand, it has been held or recognized that 
it is erroneous to charge that the testimony of a 
disinterested witness is entitled to more weight than 
that of an interested party or witness;** that the 
weight to be given to the testimony of the parties 
depends on the interest each has in the result of 
the suit;15 or that it is the duty of the jury to 
believe the witness who has the least inducement to 
swear falsely.1® So, also, it has been held or recog- 
nized that it is erroneous to instruct that the inter- 
est of a witness affects his eredit;17 that the jury 
should disregard the testimony of a witness if they 
find him interested;?2 or that the testimony of an 
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interested witness is entitled to no consideration.*® 
So, the view has been taken that it is improper to 
state explicitly or implicitly that an interested wit- 
ness might not be truthful and accurate,*°® or that 
a party naturally feels a strong temptation to give 
testimony favorable to himself,*? or that, as a gen- 
eral rule, a witness who is interested will not be as 
honest, candid, and fair in his testimony as one who 
is not interested. 

Witness otherwise unimpeached.?2 While there 
is apparently authority for the view that the court 
may properly charge, even in respect of interested 
witnesses, that the jury are bound to believe testi- 
mony which is not impeached or diseredited,?* the 
view has been taken that it is improper to direct 
the jury to accept as true the testimony of an inter- 
ested witness,2° or to give an instruction that the 
jury are bound to believe a witness who was uncon- 
tradicted and unimpeached, since from his connec- 
tion with the parties or the subject in controversy, 
and other similar circumstances, they might prop- 
erly disbelieve him.?* While the propriety of a 
charge that the jury are not bound to believe the 
testimony of an interested witness, even though he 
is not contradicted or impeached, has been recog- 
nized,?7? the view has been taken that it is erroneous 
to charge that the jury may disregard the testimony 
of an uncontradicted or unimpeached witness be- 
cause of interest.?® It has been held that an instrue- 
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Woarms, 76 N.Y.S. 438, 72 App.Div. 
196 [motion gr 71 N.E. 1128, 179 N. 
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Div. 253, 6 N.Y.Ann.Cas. 374]; Tyler 
Vv. Third Ave: R.-Co,,° 41 Ney.Se 523.218 
ae, 165; Kapiloff v. Feist, 91 N.Y.S. 

[a] Reason for rule.—The jury 
could not disregard such testimony 
without weighing it and considering 
it in connection with other evidence. 
Irwin v. Metropolitan St. R. Co., 54 
N.Y.S. 195,525 Mises 187; 28) Nivy.Giv. 
Proc. 196 [aff 57 N.Y.S. 21, 38 App. 
Div. 253, 6 N.Y.Ann.Cas. 374]. 


For later cases, developiments and changes in the law see Annotations, same‘title and section number, - 
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tion that the testimony of a co-conspirator of de- 
fendant, given on behalf of plaintiff, should be re- 
ceived with caution was not subject to complaint 
by plaintiff.?° 

Singling out, and commenting on, witnesses.?® In 
accordance with general rules and subject to appli- 
cable qualifications and limitations,** it is, as a gen- 
eral rule, improper to single out a particular wit- 
ness or witnesses,*” including a party to the action,?% 
and give an instruction as to the effect of such wit- 
ness’ or witnesses’ interest on his eredibility, at 
least where another witness or other witnesses also 
have an interest;?4 and, if such instruction is re- 
quested, it is properly refused.*> The mere fact, 
however, that the rule laid down for the determina- 
tion of credibility is applicable only to the speci- 
fied party does not render the instruction bad.?¢ 
While it has been held that it is not necessarily im- 
proper to refer to the apparent disinterestedness of 
the witnesses of one party,°? especially where several 
of the opposing parties have testified,?8 it has been 
stated in general terms that an instruction should 
not intimate that a particular witness is interested 
or that he is, therefore, discredited ;°® and, in some 
jurisdictions, it is an improper comment on the evi- 
dence,*® or an improper expression of opinion,*+ 
to state or intimate that a certain witness or wit- 
nesses are interested or disinterested, and the view 
has been taken that it is erroneous to instruct that 
a certain witness is the only disinterested witness 
where the charge indicates that such witness’ tes- 
timony is to be accepted in preference to that of 
another witness.*? 

Employee of party. In some jurisdictions it is 
improper in an instruction as to credibility to single 
out employees of a party*® or to place such em- 
ployees in a class separate from that of other wit- 
nesses in respect of eredibility.44 The view has been 
taken that it is not within the province of the court 
to instruct, or to suggest to, the jury that any sus- 
picion attaches to the testimony of agents or servants 


29. Thermoid Rubber Co. v. Bank 
of Greenwood, 1 F.(2d) 891. 
30. Undue emphasis to evidence of 
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Co. v. Barton, 130 Ill.App. 5738. 
Mich.—Philpott v. Kirkpatrick, 137 
N.W. 232, 171 Mich. 495. 
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of an individual or corporation who is a party, 
by reason of their employment,*® or that such agents 
or employees have such interest as requires that they 
should be dealt with differently from other witness- 
es,*® or have such interest*? in the result of the 
action*® as will affect their testimony,.and that a 
special charge that they have an interest or no inter- 
est is unnecessary.*2 So, also, an instruction which 
suggests that the jury may disregard or discredit 
the testimony of witnesses merely because they were 
employees of one of the parties is erroneous and 
should not be given;°° and the view has been taken 
that, where the credibility of a witness is not as- 
sailed, or there is nothing to show bias or prejudice 
on his part, an instruction that the jury may con- 
sider his relationship to the party in determining 
his credibility is improper.®! An instruction as to 
a witness’ testifying under fear of losing employ- 
ment, for the purpose of avoiding censure by the 
employer, and the like has been condemned in the 
absence of anything in the record to induce such 
instruction.®? While there is authority to the con- 
trary®® an instruction that the jury have no right 
to disregard the testimony of an unimpeached wit- 
ness merely because he is in the employ of a party 
has been upheld.®+ The court, may, however, in- 
struct that, if the interest or employment of a wit- 
ness has impaired or biased his judgment, such fact 
may be considered in weighing his testimony,°® and 
a charge which permits the jury to consider the re- 
lationship and to determine what influence, if any, 
it may have on the testimony of the witness has 
been upheld.6* An instruction which in effect in- 
forms the jury that they should not consider as af- 
fecting credibility the relationship between a party 
and witnesses who are employees of such party,>* 
or which otherwise takes from the jury the right to 
consider such relationship,®* is improper. In some 
jurisdictions it is proper to direct the attention of 
the jury to the interest of an employee of a party, 
other than a pecuniary one, as affecting such em- 


48. Roberts v. Chicago City Ry. 
Co., 104.N.E. 708, 262 I1). 228 [rev 
177 Ill.App. 400]. 


particular witness see infra § 604. Minn.—Krahn v. J. L. Owens Co., 49. Solomon R. Co. v. Jones, 8 P. 
$1. See supra § 471 text and note 145 N.W. 626, 125 Minn. 33, 51 TOES EES Oepwrntts}e:} Kan. 443. 

96 et seq. A.N.S, 650. . ee 50. Illinois Cent. R. Co. v. Burke, 
32. Zapel v. Ennis, 104 Ill.App. Tex.—Willis v. Whitsitt, 4 S.W. 258,/112 TIll.App. 415; West Chicago St. 

175; Philpott v. Kirkpatrick, 137 N.|67_Tex. 673. R. Co. v. Raftery, 85 Ill.App. 319; 

W. 232, 171 Mich. 495: Krahn v. J. Wis.—Strasser v. Goldberg, 98 N.| Illinois Cent. R. Co. v. Leggett, 69 Il. 

L. Owens Co.. 145 N.W. 626, 125 Minn. | W-_554, 120 Wis. 621. ? Avp. 347; St. “ouis, ete, RR. Co. ev. 
} ; ; See Sturdivant Bank v. Wright, | Walker, 39 Ill.App. 388; St. Louis, 


33, 51 L.R.A.N.S. 650; White v. Chi- 
cago, M.-&_ P. S:.. Ry. Co., 143 RP. 561, 
49 Mont. 419. 

33. Engstrom v. Olson, 248 Ill. 
App. 480; Hartshorn y. Hartshorn, 
179 Tll.App. 421; Wicks v. Wheeler, 
157 Ill.App. 578; Sangster vy. Hatch, 
134 Ill.App. 340; Harriott v. Holmes, 
79 N.W. 1003, 77 Minn. 245; Huff v. 
St. Joseph Ry., Light, Heat & Power 
Co., 111 S.W. 1145, 213 Mo. 495; Stetz- 
ler v. Metropolitan St. Ry. Co., 109 
S.W. 666, 210 Mo. 704; Zander v. St. 
Louis Transit Co., 103 S.W. 1006, 206 
Mo. 445; Shartzer v. Atchison, T. & 
S. F. Ry. Co., (Mo.App.) 250 S.W. 950; 
Meyers v. Chicago, B. & Q. Ry. Co., 
157 S.W. 362, 171 Mo.App. 283; Cope- 
land v. American Central Ins. Co., 138 
S.W. 557, 158 Mo.App. 338. See Bai- 
ley v. Niebruegge, 211 I1].App. 82. 
Compare Schmitt v. Murray, 91 N.W. 
1116, 87 Minn. 250 (instruction up- 
held). f 

34. Tompkins v. Pacific Mutual 
Life Ins. Co., 44 S.E. 439, 53 W.Va. 
479, 97 Am.S.R. 1006, 62 L.R.A. 489. 

35. I1].—Pennsylvania Co. v. Vers- 
ten, 30 N.E. 540, 140 Ill. 637, 15 L.R. 
A. 798; Phenix Ins. Co, v. La Pointe, 
8 N.E. 358, 118 Ill. 384; Pennsylvania 


168 S.W. 355, 184 Mo.App. 164. 

36. Chicago & Eastern Illinois R. 
Co. v. Burridge, 71 N.E. 838, 211 Ill. 9. 

387. Katzenberg v. Oberndorf, 70 
Pa.Super. 567. 

38. Katzenberg v. Oberndorf, su- 
pra. 

39. White v. Chicago, M. & P. S. 
Ry. Co., 148 P. 561, 49 Mont. 419. 

40. D’Antoni_ v. Teche Lines, 
(Miss.) 143 So. 415. 

41. Swan v. Carawan, 84 S.E. 699, 
168 N.C. 472. 
eae Powers v. Rieser, 121 N.Y.S. 

43. Steptoe v. St. Louis & I. M. & 
Day COs, Lesa Wa, 42nd oO Arps 
See White v. Chicago M. & P. S. Ry. 
Co., 143 P. 561, 49 Mont, 419 (ap- 
parently recognizing rule). 

44. The Cicero & Proviso Street 
RyepiCO.n Ven eOlins, 63. UN. 1. 98, Lob 
TW) 219. 

45. Marquette, H. & O. R. v. Kirk- 
wood, 7 N.W. 209, 45 Mich. 51, 40 Am. 
R. 453. 

46. Marquette, H. & O. R. v. Kirk- 
wood, supra. 

47. Solomon R. Co. vy. Jones, 8 P. 
730, 34 Kan, 448. 


ee R: ‘Cozy yv., Hugeins. 20) sls p: 
51. Schmidt v. Denver First Nat. 
Bank, 50 P. 733, 10 Colo.App. 261. 
52. Gregory v. Detroit United R. 
Co., 101 N.W. 546, 138 Mich. 368; 
Wastl v. Montana Union R. Co., 42 P. 
772, 17 Mont. 218. 
53. International & G. N. Ry. Co. 
v. Jones, (Tex.Civ.App.) 175 S.W. 488. 
54 Randall v. Sterling, D. & FE. 
Electric Ry. Co., 158 Ill.App. 56. See 
Illinois Central R. Co. vy. Haskins, 2 


N.E. 654, 115 Ill. 300 (recognizing 
rule). 
55. McDonell v. Rifle Boom Co., 38 


N.W. 681, 71 Mich. 61. 

56. Illinois Central R. Co. v. Has- 
kins, 2 N.E. 654, 115 Ill. 300. 

57. Murray v. Llewellyn Iron 
Works Co., 87 P. 202, 4 Cal.App. 41; 
Brown vy. Forrester & Nace Box Co., 
(Mo.) 243 S.W. 330. See Carneghi 
v. Gerlach, 208 Ill.App. 340 (request- 
ed instruction giving testimony of an 
employee of a party practically the 
status as that of any other witness 
was of doubtful propriety). 

58. Bodenheimer yv. Chicago & N. 
pe Ry. Co., 123 N.W. 148, 140 Wis. 
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ployee’s credibility.°® 

[§ 476] (4) Character, Conduct, and Environ- 
ment.°° The court may instruct that the jury may 
consider the character of the witnesses,*! and their 
environment, and the influences to which they may 
be subject,°2 and the propriety of an instruction 
that, if a certain witness named is a person of bad 
reputation for truth and veracity, then as a matter 
of law that fact tends to discredit his testimony, and 
the jury may disregard it except as corroborated 
by other credible testimony or other facts proved, 
has been recognized.*? An instruction which prac- 
tically informs the jury that most persons of the 
character or type of a certain witness would not hesi- 
tate at fraud or would not regard perjury as a crime 
is improper.** In some jurisdictions the court may 
comment on the evidence of conduet of a particular 
witness, which tends to affect eredibility,*® and may 
properly direct the attention of the jury to prior con- 
duct of witnesses inconsistent with their testimony 
at the trial;** but comments as to the character 
or conduct of witnesses have been condemned as 
exceeding judicial diseretion.°* Where it appears 
that a witness has been tampered with,°* or that 
the agent of one of the parties to the suit was sent 
to a witness with intent to corrupt or entrap him,°® 
it is proper to instruct the jury to inquire how far 
the parties were connected with the transaction. 

[§ 477] (5) Bias or Prejudice.° It is proper to 
instruct that the jury may consider the bias or preju- 
dice of a witness, if any has been disclosed by the 
testimony,?! and error to instruct that a cireum- 
stance tending to show bias on the part of a wit- 
ness has nothing to do with the issues in the case.*? 
So an instruction excluding testimony tending to 
show hostile feeling toward the losing party on the 
part of an important adverse witness is erroneous.7® 
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Runnels, 47 S.W. 971, 92 Tex. 305. 


In advising the jury to consider the bias of witnesses 
it is error to single out a particular witness or set 
of witnesses,74 and it has been stated in general 
that it is improper to intimate that a witness is biased 
or is, therefore, diseredited.* 

[§ 478] (6) Appearance and Demeanor of Wit- 
ness While Testifying.7° The court may instruct the 
jury that they are at liberty to consider the appear- 
ance of a witness, and his manner and demeanor 
while testifying,?7 and there is also authority for 
the view that the court may instruct that the jury 
“should” or “must” take such matters into considera- 
tion.?® An instruction which prevents the jury from 
considering the appearance and demeanor of the 
witness is improper.7® It is improper to limit the 
jury to a consideration of the appearance of a wit- 
ness in determining eredibility,?° and an instruction 
calculated so to limit the jury is properly refused.** 
So, also, according to some cases it is not proper in 
giving instructions of the character under considera- 
‘tion to single out any particular witness as it would 
necessarily give the impression that the court thought 
such witness had acted differently from any other 
witness. °? 

[§ 479] 10. Instructions as to Inferences from 
Evidence. While the authority of the court to 
give proper instructions as to legal presumptions 
has been recognized,’* and there is authority for 
the view that whenever a fact is, by law, presumed 
from another fact, it is proper for the court to tell 
the jury that, the first fact being found by them, the 
other fact presumed by the law is to be taken to 
exist,8> in view of the fact that the inferences to 
be drawn from the facts in evidence are ordinarily 
for the jury,’® an instruction which denies the right, 
or invades the province, of the jury in this regard 
is erroneous,8* and, if requested, is properly re- 


59. Wilhelm v. Sunbury & S. Ry. 84 Westbrook vy. Fulton, 79 Ala. 
Conn t26 TANS 90) 28d) Pa. 69) lis. vy. 75. White v. Chicago, M. P. & S.| 510. 
Lake Shore, ete., R. Co., 21 A. 140,} Ry. Co., 143 P. 561, 49 Mont. 419. 85. Glover’s Adm’rs y. Duhle, 19 
138 Pa. 506, 21 Am.S.R. 914. 76. In criminal prosecutions see| Mo. 360. 

60. In criminal prosecutions see| Criminal Law § 2440. 86. See supra § 313. 
Criminal Law passim §§ 2336-2342; 77. Ark.—Brown v. Stacy, 5 Ark. 87. U.S.—Boston & M. R. R. v. 
2438-2442. 403. Daniel, 298 F. 84 (per Mayer, J.). 


61. Harrison v. Lakenan, 88 S.W. 
53, 189 Mo. 581. 

62. Hatfield v. Chicago, etc, R. 
Co., 16 N.W. 336, 61 Iowa 434; State 
v. Nash, 10 Iowa 81; Norfolk, -etc., 
ae: v. Poole, 40 S.E. 627, 100 Va. 

63. Johnson v. Johnson, 115 N.W. 
323, 81 Neb. 60. 

64. In re Gird’s Hstate, 108 P. 499, 
TMC alanot, 1a AMES. Lots 

65. Laginsky v. McCollough, 124 


Ga. 656; 
Campbell, 


S.E. 956, 


Ga.—Atlantic Coast Line R. Co. v. 
Jones, 63 S.E. 834, 182 Ga. 189; sHols- 
ton v. Southern R. Co., 43 S.B. 29, 116 
Georgia Home Ins. Co. v. 
29 S.E. 148, 102 Ga. 106; 
CentraliiR etc.) (Con svacAttawayiod 6 
90 Ga. 
Tribble, 66 Ga. 584. 

Ill—North Chicago St. R. Co 
Wellner, 69 NB: 6, 206 Ill) 272 
105 Ill.App. 652]; 
ka, 60 N.E. 72, 190 Ill. 130; 


Little Cahaba 
200 srAtan 1235 


Ala.—Alverson  v. 
Coal) *CoyMaiaso: 
Carter v. Fulgham, 
Ala. 238. 


547, 


soc. v. Riley, 45 S.W. 684, 65 Ark. 261. 
Cal.—Castagnino vy. Balletta, 23 P. 


656; 
127, 82 Cal. 250 


Anderson v. 


Ps Ill.— Webster v. Yorty, 62 N.E. 907, 
{aff | 194 Ill. 408; Bartholomew v. Barthol- 
La Salle v. Kost-] omew, 18 Ill. 326; Preston v. Moline 


Chicago, | Wagon Co., 44 Ill.App. 342. 


A. 431, 280 Pa. 286. etc., R. Co. v. Winters, 51 N.E. 901, Ind.—Louisville, etc, R. Co. v. 
66. Stevens v. Leonard, 56 N.B.]175 Ill. 293. Contra Purdy v. People, | Kemper, 53 N.E. 931, 153 Ind. 618. 

27, 154 Ind. 67, 77 Am.S.R. 446; Stark| 29 N.E. 700, 140 Tll. 46; Mendota Me.—Copeland v. Hall, 29 Me. 93. 

v. Cress, 4 OhioApp.. 92. First Nat. Bank v. Haight, 55 Ill. 191. Miss.—Coleman y. Adair, 23 So. 
67. Peterson vy. Highmie, 161 N.Y. Mich.—Dodge v. Reynolds, 98 N.W.| 369, 75 Miss. 660. 


S. 1065, 175 App.Div. 113 [rev 158 N. 
Y.S.. 202; 94 Misc. 706];. Hunt v. 
Becker, 160 N.Y.S. 45, 173 App.Div. 9. 

68. Hitchcock v. Moore, 37 N.W. 
914, 70 Mich. 112, 14 Am.S.R. 474. 

69. Savannah, etc., R. Co. v. Hol- 
land, (Ga.) 9 S.E. 1040. 

70. In criminal prosecutions see 
Criminal Law § 2340. 


78 Meyer vy. 
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erroneous). 


737, 135 Mich, 692. 


Mo.—Kirchner y. Colli 
1081, 152 Mo. 394. Saar rae 


Wash.—Klepsch y, 
991, 4 Wash. 436, 31 Am.S.R. 936. 


Strebin yv. Lavengood, 71 N.RE. 


But see Heenan vy. 
Howard, 81 Ill.App. 629 (instruction 


Mo.—Winter vy. Supreme Lod Ge 
P., 69 S.W. 662, 96 Mo.App. 1. re 
N.C.— Ruffin v. Atlantic, ete, R. 
Co., 55 SEB. 86, 142 N.C. 120. 
Or.—Saratoga Inv. Co. v. Kern 
P. 1125, 76 Or. 243. OG 
Pa.—Samuel v. Knight, 9 Pa.S f 
352, 43 Wkly.N.C. 392. tot 
Tex.—St. Louis, ete., 


Donald, 30 P. 


BIS 
494, 


Mead, 83 IIl. 


te COME 


32 So. .684,. 134. 


Ark.—Masons’ Fraternal Acc. As-. 


49'S, 282 121 Ga H49s Central | wn, bodemhelmer v. Chicago & N.|" [a] Eustrations—() Invan ac- 
ete., Co. v. Attaway, 16 S.. 956, 90 | voy, y- Co., 123 N.W. 148, 140 Wis. | tion by a corporation against defend- 


Ga. 656; White v. Chicago, M. & P. 

S. Ry. Co., 143 P. 561, 49 Mont. 419. 
72. Moore v. Nashville, etc, R. 

Co., 34 So. 617, 137 Ala. 495; Needles 

v. Gregory, 73 Mo.App. 357. 

rai McVey v. Barker, 92 Mo.App. 
74 Parlin v. Finfrouck, 65 Ill.App. 

See Houston, etc, R. Co. v. 


80. Fries v. American Lead i 
Co... 15 Pi a64, L4i Cal. 610: oe 
147 


81. Peterman vy. Hend 
Ala. 689, 40 So. 756. ee 
82. Helbig v. Citizens’ Ins. Co 84 
N.E. 897, 234 Ili. 2 f-138 ILA 
LAE? 51: [aff 138 Ill. App. 
83. Inference from failure to - 
duce evidence see supra §§ 464-466. 


For later cases, developments and changes in the law see Annotations 
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ant to recover damages for fraud 
practiced by the corporate president 
an instruction on inferences to be 
drawn from particular evidence was 
improper as invading the province of 
the jury. Saratoga Inv. Co. y. Kern, 

: ; (2) In ‘an 
action against a master for the death 
of a servant, a charge that the pre- 
sumption was that deceased was com- 


same title and section number, 


Baht 
[§§ 475-479 
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fused.88 It has been laid cota) broadly that usually 
it is not proper for the court to instruct the jury 
on mere inferences of fact,8® and that any instrue- 
tion or charge as to a presumption arising from a 
given state of facts is erroneous,®® except in those 
eases in which the law raises a conclusive presump- 
tion,®! or in which the presumption is one of fact 
which is required by positive law but which is re- 
Where a presumption or inference is 
one of fact merely, the court is not warranted in de- 
elaring it to the jury as a presumption authoritative- 
ly raised by law,°®* and it is not proper to instruct ex- 
pleitly or implicitly that a fact should or should not 
be presumed or inferred from another fact or facts,®* 
even where there is no conflict in the evidence,®® 
unless a presumption of law arises,®® or the specific 
conditions or circumstances are such that no other 
reasonable inference may be drawn.°®? 
been held or recognized that it is proper to refuse 


buttable.°2 


petent was bad-as inyading the prov- 
ince of the jury, as there was evi- 
dence tending to show lack of com- 
petency. Alverson y. Little Cahaba 
Coal Co., 77,.So. 547, 201 Ala..123. -€3) 
It is error to charge that certain 
words spoken by one person to an- 
other implied or did not imply au- 
thority to Sr property. Copeland v. 
Hall, 29 Me. 3 

ss. Ala. Ce ageie Great Southern 
R. Co. v. Demoville, 52 So. 406, 167 
Ala. 292; Alabama Great Southern R. 
Co. v. Tapia, 10 So. 236, 94 Ala. 226; 
King v. Pope, 28 Ala. 601; Southern 
Ry: (Co. v. “E. LeKendall & Co. 69 
So. 328, 14 Ala.App. 242 [cert den 69 
So. 1020, 193 Ala. 681]. 

Ark.—Jenkins v. Midland Valley R. 
Co., 203 S/W. 1, 134 Ark. 1. 

Ill.—Momence Stone Co. v. Groves, 
CALNE. sso; 097 DIS 8h fatt 100 snk. 
App. 98]: Peters v. Bourneau, 22 
Ill.App. 177. 

Ind.—Schillinger v. Savage, 115 N. 
BH. 321, 186 Ind. 189. 

Mich.—Chisholm v. Preferred Bank- 
ers’ Li} Assur, Co., 70-N.W. -415;> 112 


Mich. 50. 
N.Y.—Maginnis v. New York Cent., 
ete:, Fes€o:, 5 2UING 215. 
Or.—Patterson ve Smith,,.21-P.7129, 
td, (Or, 238: 


Pa.—Hershinger v. Pennsylvania 
R. Co., 25 Pa.Super. 147. 

S.C.—Weaver v. Southern R. Co., 56 
S.E. 657, 76 S.C. 49, 121 Am.S.R: 934; 
Parle v. Poat, 41 S.E. 525, 63 S.C. 439. 

[a] Thus, in an action against 
physicians and surgeons for malprac- 
tice, question whether defendants ex- 
ercised reasonable care and skill in 
treating plaintiff's fractured femur 
being for the jury, the court properly 
refused to charge that, under the law, 
defendants were presumed to have 
used and exercised reasonable care 
and skill. Schillinger v. Savage, 115 
Ni. 321, 186°Ind. 189. 

{[b] Charge forbidding drawing of 
inference.—A charge forbidding the 
jury to infer legitimate and reason- 
able facts from facts in evidence is 
properly refused. Alabama Great 
Southern R. Co. v. Demoville, 52 So. 
406, 167 Ala. 292. 

89. Union Mutual L. 
Buchanan, 100 Ind. 63. 

90. Heldt v. Webster, 60 Tex. 207; 
Mitchell vy. Stanton, (Tex.Civ.App.) 
139 S.W. 1038; White v. McCullough, 
120 S.W. 1098, 56 Tex.Civ.App. 383. 

91. Heldt v. Webster, 60 Tex. 207; 
White v. McCullough, 120 S.W. 1098, 
56 Tex.Civ.App. 383. 

92. Stooksberry v. Swann, 22 S.W. 
963, 85 Tex. 568; White v. McCul- 
lough, 120 S.W. 1093, 56 Tex.Civ.App. 
383. 


Ins: (Co: iv. 


93. Ham v. Barret, 28 Mo. 388. 
94. Ala.—Smith v. Collins, 10 So. 
334, 94 Ala. 394; Southern Ry. Co. v. 


1D) 4b Kendall & Co., 69 So. 328, 14 Ala. 
App. 242: [cert den 69 So. 1020, 193 
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therefrom ; 


So it has 


Ala. 6811. 

Ariz.—Reid v. Topper, 259 P. 397, 
32 ATIZE 3815 

Cal.—Linforth vy. San Francisco Gas 
& Electric Co., 103 P. 320, 156 Cal. 58, 
19 Ann.Cas. 1230; Miller v. Stewart, 
24 Cal. 502. 

Fla.—Southern Pine Co. v. Powell, 
37 So. 570, 48 Fla. 154; Mayer v. Wil- 
kins, 19 So. 632, 37 Fla. 244. 

Ga.—Standard Cotton Co. vy. Cheat- 
ham, 54 S.E. 650, 125 Ga. 649; Hayden 
v. Neal. 62 Ga. 365. 

Ill.—Wood vy. Olson, 117 Il.App. 
128. See Brun v. P. Nacey Co., 108 
INSEE 3 OL 26,7) Stl). S53) imevaLS 3 nl. 
App. 129] (instruction was errone- 
ous). 

Ind.—Schillinger v. Savage, 115 N. 
E. 321, 186 Ind. 189; City of Indian- 
apolis v. Keeley, 79 N.E. 499, 167 Ind. 
516; Abbott v. Lake Erie & W. Ry. 
Co., 50 N.E. 729, 150 Ind. 498; Colum- 
bus v. Strassner, 34 N.E. 5, 37 N.EX 
719, 138 Ind. 301; Union Mut. L. Ins. 
Co. v. Buchanan, 100 Ind. 63;. Adams 
v. Sater, 19 Ind. 418; Remington v. 
Edwards, 138 N.E, 824, 79 Ind.App. 


Kan.—Gross vy. Shaffer, 29 Kan. 442. 

Md.—wWilson v. Smith, 10 Md. 67; 
Burt v. Gwinn, 4 Harr.&J. 507. 

Mich.—Wood v. Standard Drug 
Store, 157 N.W. 403, 190 Mich. 654; 
Richards v. Fuller, 38 Mich. 653. 

Mo.—Nixon v. Hannibal, etc., R. Co., 
42 S.W. 942, 141 Mo. 425; Moies v. 
Eddy, 28 Mo. 382; Glover v. Duhle, 
19 Mo. 360; Finn vy. United Rys. Co. 
Of. oSt. Wouisy CApp-.) 1267 Sew. 7416. 
See Chouquette v. Barada, 28 Mo. 491; 
Burgess v. Garvin, 272 S.W. 108, 219 
Mo.App. 162 (both apparently recog- 
nizing rule). 

Neb.—Omaha Fair, etce., Assoc. v. 
Missouri Pac. R. Co., 60 N.W. 330, 42 
Neb. 105. 

Pa.—Wenrich vy. Heffner, 38 Pa. 207. 

S.C.—Turbyfill v. Atlanta & C. Air 
Line Ry. Co/, 65 S.E. 278, 83 S.C. 325; 
Weaver v. Southern Ry. Co., 56 S.E. 
657, 76 S.C. 49, 121 Am.S.R. 93845: Iz- 
lar v. Manchester, etc., R. Co., 35 S.E. 
Hosp lesson ooae 

Tex.—Stooksberry v. Swann, 22 S. 
W. 963, 85 Tex. 563; Goodbar v. Sul- 
phur Springs City Nat. Bank, 14 S.W. 
$51, 78 Tex. 461; San Antonio SALE. 
Ry. Cory: Robinson, Te OnVViemom inane 
Tex. 284; Cleveland v. Empire Mills, 
25 SiWhe L055, 6) Nex: Civ-App.. 479. 
See Veramendi v. Hutchins, 56 ex. 
414; Mitchell vy. Stanton, (Civ. 
App.) 1389 S.W. 1033 (both apparent- 
ly recognizing rule). 

[a] Admissions against interest. 
—jInstruction that admissions by a 
party against his interest are pre- 
sumed to be true is an improper com- 
ment by the court. Ham v. Ham- 
mond Packing Co., 277 S.W. 938, 221 
Mo.App. 408. 

95. Baker v. Chatfield, 2 So. 822, 
23 Fla. 540; Bryan v. Wear, 4 Mo. 
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an instruction that a certain effect will be produced 
by,®® or that a certain presumption arises from,°® 

certain evidence, unless such evidence has a fixed 
legal import and no other inference can be drawn 
that the jury must infer certain facts 
which are questions to be determined on a considera- 
tion of the evidence on both sides;? 
proved raise a presumption of the existence of a cer- 
tain fact, where there is also evidence to raise a 
contrary presumption.’ 
cases, a requested instruction which requires the 
jury to consider whether certain inferences may not 
be drawn from a particular state of facts which they 
may find to exist is properly refused.® 
is usually held or recognized that it is not proper 
for the court to charge explicitly or implicitly that 
a fact may be presumed or inferred from the exist- 
ence of another fact or other facts,* provided no pre- 


or that facts 


Likewise, according to some 


So, also, it 


106. See. Edmond N. E. v. State, 6 
So. .'58,. 25, Fla. 268. Compare Hen= 
derson v. Mabry, 13 Ala. 713 (ques- 
tion of fraud one of law). 

96. Stooksberry v. Swann, 22 S.W. 
963, 85 Tex. 563. 

97. Toon v. Pickwick Stages, 
Northern Division, 272 P. 797, 95 Cal. 
App. 370; Remington v. Edwards, 138 
N.E. 824, 79 Ind.App. 501; Somersette 
v. Stanaland, 163 S.E. 804, 202 N.C. 
685; Fitzgerald v. J. I. Case Thresh- 
ing Mach. Co.,).84.'S.5..991; }100 S.C: 
435; Nelson v. Charleston & W. C. 
Ryo Coy, LAWS WAL 985 692s. lors 
Hollings vy. Bankers’ Union of the 
World,.41 S.B. 90,63 S:C. 192: 

98. Roots v. Tyner, 10 Ind. 87; 
McQuay v. Richmond, etc., R. Co., 13 
S.B: 944, 109° N-C. 585. 

99. Linforth v. San Francisco Gas 
& Hlectric Co:,' 103 P. 320; 156 Cal. 
58, 19 Ann.Cas. 1230; Wise v. Wake- 
field, 50 P. 310, 118° Cal. 107; “wWoodhv. 
Standard Drug Store, 157 N.W. 403, 
190 Mich. 654. 

1. Schlinski v. City of St. Joseph, 
156 S.W. 823, 170 Mo.App. 380. 

2. Downs v. Sprague, 1 Abb.Dec. 
(NVY.) 550, 2 Keyes 57. 

3. Harrell vy. Go Os Miller Com 179 
N.W. 566, 147 Minn. 52; Bolstad v. 
Armour & Co., 144 N.W. 462, 124 Minn. 
155; Kellogg v. Janesville, 24 N.W. 
359, 34 Minn. 1382. 

4 Ark.—Jenkins v. Midland Val- 
ley® Re CO.) 208: SW ly is aw eAnelcommal es 
Smith v. Jackson, 202 S.W. 227, 1S 
Ark. 334; Union Seed & Fertilizer Co. 
VO St; bonis? ly Vi & Se Ry aiCosmisr 
S.W. 898, 121 Ark. 585. 

Cal.—Stone v. Geyser Quicksilver 
Min. “Cou, 52°Cabrsi5: 

Ga.—Snowden v. Waterman, 31 S.E. 
110, 105 Ga. 384. 

Ill.—Pridmore vy. Chicago, R. I. & 
Picky Cot i uNch 1G. or eee 6 
[aff 192 Ill.App. 446]; Peters v. Bour- 
neau, 22 Ill.App. 177. 

Ind.—New York (Clk Stay Recor 
Ve eine oa eink: 508, 85 Ind.App. 510. 
But see Talge Mahogany Co. v. Hock- 
ett, 103 N.B. $15; (55 IndvA pp. 303 
(where an instruction was approved). 

Md.—Evans v. Davidson, 36 Am.R. 
400, 538 Md. 245. 


Mo.—Kennedy v. Phillips, 5 S.w. 
(2d) 33, 319 Mo. 573; Steinwender v. 
Creath, 44 Mo.App. 356. Compare 


Burtch y. Wabash Ry. Cos G\los): 236 
S.W. 8388 (instruction not erroneous 
as authorizing jury to found infer- 
ences on inferences). 

Tex.—Peterson v. Grayce Oil Co., 
Civ. App): 3:7 S.WsG20)) asa Ham- 
mond v. Coursey, 2 Tex.Unrep.Cas. 
29; Clifford v. Lee, (Civ.App.) 23°98. 
W. 8438. But see Stooksberry v. 
Swann, 22 S.W. 963, 85 Tex. 563 (dic- 
tum as to “may’’). 

See Widder y. Buffalo, etc., R. Co., 
27 U.C.Q.B.(Ont.) 425 ‘(apparently 
recognizing rule). 

[a] TMlustrations.—(1) ‘You are 
authorized to find.” Stone v. Geyser 


- 
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sumption raised by law is involved, and it is error 
to instruct that a certain inference may or may not 
be drawn from a particular fact or condition, when 
such inference must be drawn from all the facts and 
cireumstances in the case, relating thereto.® An in- 
struction that a certain fact “affords” a presumption 
of another fact’ or is such presumptive evidence as 
will authorize a verdict’ has been condemned. The 
propriety of an instruction that the jury may draw 
reasonable and natural inferences from the facts 
proved to their satisfaction has, however, been recog- 
nized,® and while there is authority to the contrary,*° 
the view has been taken that the court may properly 
charge that the jury may find any fact proved which 
they think rightfuily and reasonably inferable from 
the evidence.11_ Furthermore instructions suggesting 
to the jury inferences which may be drawn from 
the evidence have been upheld,?? and the view has 
been expressed that, where there is no dispute as 
to the immediate fact testified to, and the question 
is as to the effect of such fact, it is not an inva- 
sion of the province of the jury for the judge to 
point out to them the different conclusions which 
may be drawn, and the circumstances which may 
incline them to believe the one or the other.t* It 
is erroneous to instruct a jury that they may in- 
dulge a presumption not warranted by the evi- 
dence,!* or may draw an inference which is opposed 
to all the testimony,’® and a requested instruction 
which draws conclusions which are not warranted 


Quicksilver Min. Co., 52 Cal. 315. (2); Ala. 398. 


“The jury are at liberty to infer.” 
Pridmore v. Chicago, R. I. & P. Ry. 
Co:, 114 NE. 176, 275 I). 386. 

5. See cases supra note 4. ‘ 

6. Gallagher v. Neilon, (Tex.Civ. 
App.) 121 S.W. 564. 

7. Ham v. Barrett, 28 Mo. 388. 

3. Ham v. Barrett, supra. 

9. Vandalia Coal Co. v. Moore, 121 
N.E. 685, 69 Ind.App. 311. 

10. Henry v. Colorado Land, etc., 
Co., 51 P. 90, 10 Colo.App. 14. 

ie North  Chicaco (St Re Con NK. 
Rodert, 67 N.E. 812, 203 Ill. 413 [aff 
105 Ill.App. 314]. 


Ga. 


Til. 
Tl. 


17 


647; 
367. 


Minn. 88 
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See J. M. Card Lumber Co. 
v. Reed, 80 So. 404, 202 Ala. 322. 
Ark.—Thompson vy. Southern Lum- 
ber Co., 148 S.W. 537, 104 Ark. 196. 
Willis v. Willis, 18 Ga. 13. 
Ill.—Ladd v. Piggot, 2 N.E. 503, 114 
Clevenger v. 


Ind.—Fitzpatrick v. Papa, 89 Ind. 
Ky.—Thacker Vv. 
719, 16 Ky.L.Rep. 134. 
Minn.—Chandler v. 


Mo.—Privitt v. Jewett, (App.) 225 


[§§ 479-480 


is properly refused.1® It is improper to instruct 
that the jury may indulge a certain presumption of 
fact without requiring them to find the facts which 
authorize such presumption.‘7 It is proper to re- 
fuse an instruction whieh directs the jury to the 
strength or weakness of a presumption of fact.’® 
Instructions as to inferences should not be given 
where they would be irrelevant or misleading.*® In- 
structions which merely point out to the jury the 
purpose for which certain evidence was admitted 
and the issue to which such evidence is to be applied 
are not objectionable on the ground that they inform 
the jury of what the evidence tends to prove.?° To 
justify a charge deciding a question of law against 
a party, the proofs must be such that no inference 
on which the legal question depends can be legiti- 
mately drawn in such party’s favor.” 

[§ 480] 11. Hypothetical Statement by Court?*— 
a. In General. Where the evidence is such as to 
raise questions of fact for the-jury, the trial court 
may properly charge hypothetically,?* that is, may 
propound the law and direct its application to the 
facts as they may be found,?* provided the legal 
conclusion necessarily follows from the hypothesis 
stated,?® and such an instruction does not neces- 
sarily constitute an objectionable comment on the 
evidence?* or invade the province of the jury.?? 
So, also, a charge stating the legal conclusions which 
would result from the establishment of certain facts 
is not subject to objection as a charge on the facts,?® 


Me.—Grout v. Nichols, 53 Me. 383. 

Mo.—Hamilten v. Home Ins. Co., 
7 S.W. 261, 94 Mo. 353; Stewart v. 
Sparkman, 75 Mo.App. 106; W. W. 
Kendall Boot, etc., Co. v. Bain, 46 
Mo.App. 581. . 

Neb.—Schmuck y. Hill, 96 N.W. 158, 
2 Neb. (Unoff.) 79. 

Pa.—Hastings’ Adm’r v. Eckley’s 
Adm’r, 8 Pa. 194. See Lilly v. Pasch- 
al’s Ex’rs, 2 Serg.&R. 394. 

S.C.—Newsom v. F. W. Poe Mfg. 
Co:, 86 SEY 195,102 Sew 7% 

Tex.—Atchison, etce., R. Co. v. Wor- 
ley, (Civ.App.) 25 S.W. 478. 

Wash.—Gaches v. Daw, 10 P.(2d) 


Dunaway, 84 


Howell, 26 S.W. 
De Graff, 25 


[a] “@hink,” as used in such in- 
struction, has been regarded as syn- 
onymous with “believe.” North Chi- 
cago St. R. Co. v. Rodert, 67 N.E. 812, 
203 Ill. 413 [aff 105 Ill.App. 314]. 

12. Central of Georgia Ry. Co. v. 
Ellison, 75 So. 159, 199 Ala. 571; Nock 
Vv, Lloyd, 79) A. 832, 32 JR.1. 313. See 
Ellis v. Miller, 76 N.Y.S. 160, 72 App. 
Div. 618 (where there was some con- 
fusion in the minds of the jurors as 
to the question which they were to 
determine). 

13. Lynn v. Thomson, 17 S.C. 129. 

Affirmative charge with hypothesis 
see supra § 481. 

Directed verdict see supra §§ 415-— 


458%. 
Hollister v. Johnson, 4 Wend. 
GNie)) nOso. 
Carey v. Hughes, 17 Ala. 388, 
16. Rosenmann vy. Belk-Williams 
Co., 13208. h. 282, 197 N.C. 4938, 
17. Equity Elevator Co. v. Union 
Pac. Ry. Co., (Mo.App.) 177 S.W. 773. 
18. Wilcox v. Young, 33 N.W. 765, 
66 Mich. 687. 
19. White v. Chicago, ete., R. Co. 
47 N.W. 146, 1 S.D. 326, 9 L.R.A. 824: 
Cate v. Fife, 68 A. 1, 80 Vt. 404. 


20. McClure v, Lenz, 80 N.E. 988, 
40 Ind.App. 56. 
21. McCoy v._ Millville 


Traction 
Co., 85 A. 358, 83 N.J.Law 508. 
22. Duty of court to charge hypo. 
thetically see infra § 540. 
Hypothetical statement as assump- 
tion of fact see infra § 483. 
23. Ala.—Folmar v. Siler, 31 So. 
719, 132 Ala. 297; Carlisle v. Hill, 16 


For later cases, developments and changes in the law see Annotations, 


N.H.—Lyman v. Brown, 62 A. 650, 
(hoe INRIET ca Tite 

S.C.—Battle v. DeVane, 138 S.E. 
821, 140 S.C. 305; La Fitte v. McNeel 
Marble Co., 70 S.H. 10138, 88 S.C. 378; 
Sanford v. Seaboard Air Line R. Co., 
61S... 74, 79 S.C. 519. 

Va.—Life Ins. Co. v. Hairston, 62 
Aa 1057, 108 Va. 832, 128 Am.S.R. 


[a] Where many witnesses are ex- 
amined and facts detailed by them 
are numerous, the court commits no 
error if it charges the jury hypotheti- 
cally, and refuses to instruct them 
that there is no testimony tending to 
prove a particular fact. Knox v. 
Fair, 17 Ala. 503. 

[b] In giving to jury instruction 
involving summary any of facts 
in evidence, the hypothetical is the 
proper form of presenting them, be- 
cause it distinctly puts the jury on 
the inquiry as to those facts, But- 
tram v. Jackson, 32 Ga. 409. 

[c] Where defendant sets up no 
affirmative defense, but merely trav- 
erses facts necessary for recovery 
and introduces evidence purporting to 
negative such facts, an instruction 
hypothesizing such facts is not ob- 


jectionable. Price vy. Barnard 
App. 175. - HU. 
24. Cal.—Baillargeon v. Myers, 182 


P. 37, 180 Cal. 504; Low v. Ward 

P. 235, 77 Cal. 94. Sania 
Ill.—Eckels v. Hawkinson, 

Loven on, 138 Ill. 

PA Tee v. McKnight, 48 Ind. 


‘Cal. 


1111, 168 Wash. 162. 

[a] Trial judge should not be de- 
prived of power to apply law to issues 
of case ard permitted only to give 
abstract dissertations on the law to 
be applied by the jury as they may 
see fit. St. Louis, etc., R. Co. v. Lane, 
(Tex.Civ.App.) 118 S.W. 847. 

25. Augusta Southern R. Co. vy. 
McDade, 31 S.E. 420, 105 Ga. 134. 
_f{a]. Thus, unless defendant’s non- 
liability followed as a necessary legal 
conclusion from a given state of 
facts, it would not be proper for the 
judge to instruct the jury that, under 
such a state or facts, there could be 
no recovery for plaintiff. Augus 
Southern R. Co. v. McDade, 3 Se 
mee LS ee 134. 

26. io Grande Oil Co. v. Upto 
Oil Co., 266 P. 3, 33 Ariz. 474; Trace a3 
American Ry. Express Co., 300 S.W. 
283, 318 Mo. 818; Ward v. Missouri 
vel Tae. gens Sk aoe 311 Mo. 92; 

geo v. ewart, ~W.(2d) 4 
Mo.App. 1003. pee ALS 

. Farrell v. Anderson-Dulin- 
Varnell Co., 100 So. 205, 211 Ala. "238: 
Baillargeon v. Myers, 182 P. 37, 180 
504, And see cases supra notes 
23-26. 

28. Ark.—Eureka Stone Co. vy. 
Knight, 100 S.W. 878, 82 Ark. 164. 

T1=—Ohiomtete:, vk. Con ve ilein= 
smith, 38 Ill.App. 45 [foll Toledo, etc., 
mae Vv. te 5@ Ti). 5144. 

owa.—Pritchett v. Overman 
Greene 531. inane 
Boe ann v. Henley, 24 Mo.App. 


Same title and section number, 


Ve 


§§ 480-481] 


or as assuming the truth of the facts so stated;?° 
nor is such a charge within the rule prohibiting the 
‘singling out of particular facts in the chain of 
proof.’° If the charge thus given is supposed to in- 
fluence the minds of “the jury in their determination 
of the facts, the opposite party should pray the 
court to state the law as applicable to the converse 
It is not necessary to the 
giving of an instruction that the evidence should 
establish conclusively the hypothesis stated in it;*? 
if there is any evidence conducing to establish the 
assumption it is sufficient to authorize the giving of 
the instruction, and it is for the jury to find wheth- 
er the facts stated are made out by the evidence.®? 
Where, however, the facts are clear and undisputed, 
or are admitted so that the question is one of law,?4 
the court should not submit the matter hypothetical- 
ly,?° and may charge directly on the facts.?* 

A requested in- 
struction in a particular matter must rest on un- 
disputed facts, or a hypothetical case.%* 


of the facts supposed.*4 


Basis of requested instruction. 


S.C.—Mitchell v. Cleveland, 57 S. 
EB. 33, 76 S.C. 432; Kean vy. Landrum, 
52: S.8, 421, 72 S.C. 556: Sentell ‘v. 
Southern R. Co., 49 S.E. 215, 70 S.C. 
183; Wylie v. Commercial, ete., Bank, 
41 S.E. 504, 63 S.C. 406; Hollings v. 
Bankers’ Union of the World, 41 S.E. 
90, 683 S.C. 192; Sims v. Southern R. 
Co., 37 S.E. 836, 59 S.C. 246; Jenkins 
v. Charleston St. R. Co., 36 S.E. 703, 


58 S.C. 373; Madden v. Port Royal, 
ete., R. Co., 19 S.E. 951, 20 S.E. 65, 41 
S.C. 440 


Tex.—Paris, ete., R. Co. v. Calvin, 
(Civ.App.) 103 S.W. 428 [aff 106 S.W. 
879, 101 Tex. 291]; Staley v. Stone, 
92 .S.W. 1017, 41 “Tex:Civ.App., 299; 
Ellis. v. Kirkpatrick, 74 S.W. 57, 32 
Tex.Civ.App. 243; Phoenix Ins. Co. v. 
Neal, 56 S.W. 91, 23 Tex.Civ.App. 427; 
Houston, ete., R. Co. v. White, 56 S. 
W. 204, 23 Tex.Civ.App. 280. 

Va.—Green v. Crain, 12 Gratt. (53 
Va.) 252. 

Wash.—Taylor v. City of Spokane, 
171 P. 249, 100 Wash. 409, 2 A.L.R. 
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29. See infra § 483. 

30. Stewart v. Sparkman, 75 Mo. 
App. 106. 


31. Carlisle v. Hill, 16 Ala. 398. 

32. Bradford v. Pearson, 12 Mo. 71. 

33. Bradford v. Pearson, supra. 

34. Questions of law and fact in 
general see supra §§ 313-359 

35. Swift v. Fitzhugh, 9 Port. 
(Ala.) 39, 67; Wisner v. Davenport, 5 
Mich. 501: Houston, CUCr arto meas 
Harvin, (Tex.Civ.App.) 54 S.W. 629; 
Peyser v. Western Dry Goods Co., 92 
P. 886, 48 Wash. 55. 

[a] Where is neither reason nor 
authority for requiring court to 
throw doubt on certainty in charging 
a jury; for this would tend to mis- 
lead and confuse, rather than to in- 
struct, and multiply what are called 
the uncertainties of the law. Wisner 
v. Davenport, 5 Mich. 501. 

36. Henderson v. Mabry, 13 Ala. 
713; Swift v. Fitzhugh, 9 Port. (Ala.) 
39; Hollings v. Bankers’ Union of the 
World, ATS 90; 635.C. 192, 

[a] Where but one inference can 
be drawn from facts, it is not error 
to charge the legal effect of such 
facts. Hollings v. Bankers’ Union of 
.the World, 41 S.E. 90, 63 S.C. 192. 

87. Gardner vy. Clark, 17 Barb. (N. 
Y.) 538; Gurney v. Smithson, 20 N. 
Y.Super. 396. 

38-39. See Davis v. Erwin, 107 So. 
903, 214 Ala. 341; Lawson-v. Mobile 
Electric Co., 85 So. 257, 204 Ala. 318; 
Jobler v. Pioneer Min. & Mfg. Co., 52 
So. 86, 166 Ala. 482 (where affirmative 
charge with the hypothesis and with- 
out the hypothesis was given). 

40. Western Union Telegraph Co. 
v. Louisell. 50 So. 87, 161 Ala. 231; 
Harris v. Nashville, C. & St. L. R. R., 
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44 So. 962, 153 Ala. 156, 14 L.R.A.N.S. 
261; Anderson v. Birmingham Min- 
eraleR. Co. 19 1So. 5192 L09MAIa] 129) 
Abney v. Pickett, 21 Ala. 739; Thom- 
SS pv. Morris) 1 292S:he 623) 4190 "NCC: 
244; Proffitt Mercantile Co. v. State 
Mut, Fire Ins,) Co., 9% -SSh. 476) 176 
N.C. 545; First Nat. Bank v. Griffin, 
68 S.E. 919" 153 N.C. 72) aitom "v; 
Southern R. Co., 37 S.E. 262, 127 N.C. 
255; Jessup v. Johnston, 48 N.C. 335, 
67 Am.D. 243. 

[a] Where only inference which 
may be drawn from evidence necessi- 
tates the finding required by the 
charge, the charge is proper. Ander- 
son v. Birmingham ‘Mineral R. Co., 
19 So. 519, 109 Ala. 129; Proffitt Mer- 
cantile Co. v. State Mut. Fire Ins. 
Con ot (Say ATeel76 IN. Ci 545552 Bar-= 
field y., Hill-79 Sim. 677, 163! N:C. 677. 

[b] Expert testimony.—A general 
charge to find for a particular party 
in case the jury believe all the evi- 
dence has been upheld, where the 
opinion of experts, which was uncon- 
tradicted, was in evidence. Lawson 
v. Mobile Electric Co., 85 So. 257, 
204 Ala. 318; Harris v. Nashville, C. 
& St. L. R. R., 44 So. 962, 153 Ala. 156, 
14 L.R.A.N.S. 261. 

41. Daubert v. 
Co., 26 A. 108, 155 Pa. 178 

42. Broadway Bank of Kansas 
City v. Noble, 165 S.E. 722, 203 N.C. 
300. See Kerr Grain & Hay Co. v. 
Marion Cash Feed Co., 103 S.E. 375, 
179 N.C. 654 (where evidence was 
practically all one way as to the es- 
sential facts, it was not error to in- 
struct the jury that, if they found 
the facts to be as stated in the testi- 
mony of the witnesses, they should 
answer the issues as indicated in the 
charge). 

fa] Where there was no evidence 
contrary to certain testimony, the 
court properly instructed the jury 
that, if they found such facts to be 
as testified to, they should consider 
them and the statutory inferences 
therefrom established. Myers v. Pet- 
ty, 69 S.E. 417, 153 N.C. 462. 

43. Kerr Grain & Hay Co. v. Mari- 
on Cash Feed Co., 103 S.H. 375, 179 
N.C. 654. 

44. Somersette v. Stanaland, 163 
S.E. 804, 202 N.C. 685. 

45. Love v. Gregg, 23 S.E. 332, 117 
N.C. 467; Jessup v. Johnston, 48 N.C, 
335, 67 Am.D. 243. 

46. Ala.—Orr v. Read Phosphate 
Co., 112 So. 145, 215 Ala. 562; Allen 
v. Southern Coal & Coke Co., 87 So. 
562, 205 Ala. 363; United Order of 
Good Shepherds vy. Richardson, 80 So, 
370, 202 Ala. 305; Sherrill v. Mer- 
chants’ & Mechanics’ Trust & Savings 
Bank, 70 So. 728, 195 Ala. 175; Smith 
v. Marx, 9 So. 194, 93 Ala. 311; Mc- 
Kenzie v. Stevens, 19 Ala. 691. 


Pennsylvania R. 
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[§ 481] b. Affirmative Charge with Hypothesis. 
In some jurisdictions a charge which is sometimes 
referred to as the general or affirmative charge with 
hypothesis,**-°° that, 
dence,*® or if they believe the facts testified to,** 
or if they find the facts to be as testified,*” as stated 
in the testimony,*® or as°*the evidence tends to 
show,** they should or must find for a particular 
party is proper where the evidence is such that, 
if it is believed by the jury, such finding would nee- 
essarily follow from such evidence; 
ing to some cases, it is the duty of the court to 
give such charge under such cireumstances.*® 
rule authorizes the charge in favor of plaintiff where 
the evidence of facts authorizing recovery is not dis- 
puted or controverted.*® 
no conflict in the evidence and, 
ant is not liable or plaintiff is not entitled to re- 
cover, the charge in favor of defendant is proper,** 
and the court may*® and should?® give such a charge 
on defendant’s request. In some jurisdictions, where 


if the jury believe the evi- 


and, accord- 


The 


So, also, where there is 
if believed, defend- 


Ky.—Schwatzwelder v. U. S. Bank, 
1 J.J.Marsh. 38. See Spalding v. Bull, 
1 Duv. 311 (instruction for plaintiff 
upheld). 

Me.—Todd v. Whitney, 27 Me. 480. 

N.C.—Broadway Bank of Kansas 
City v. Noble, 165 S.E. 722, 203 N.C. 
300; Thomas v. Morris, 129 S.E. 623, 
190 N.C. 244; Proffitt Mercantile Co. 
v. State Mut. Fire Ins. Co., S.E. 
476, 176 N.C. 545; Cauley v. Dunn, 83 
S.E. 16, 167 N.C. 32; First Nat. Bank 
ve, Griffin; 68) S'h9195 153 N.C. 7725 
Haltom v. Southern R. Co., 37 S.E. 
2625.9 122%) NiCs) 255s (Woodbury. “v. 
Evans, 30 S.E. 2, 122 N.C. 779. 

Pa.—Daubert v. Pennsylvania R. 
Co., 26 A: 108; 155° Pa. 178 

See Pleasants v. Pendleton, 6 Rand. 
(27 Va.) 478, 18 Am.D. 726 (instruc- 
tion that, if all evidence were be- 
lieved except that, in case of conflict, 
defendant’s evidence should be ac= 
cepted, plaintiff had a right to recover 
was upheld). 

[a] Mlustrations.—(1) Where the 
amount recoverable depended on the 
construction of instruments, but it 
was conceded that a certain amount 
was due and recoverable, there was 
no error in an instruction to find for 
plaintiff if the jury believed the evi- 
dence. United Order of Good Shep- 
herds v, Richardson, 80 So. 370, 202 
Ala. 305. (2) In trespass against a 
sheriff for attachment and sale of 
plaintiff's goods as the property of 
another, it was not error to direct the 
jury to find for plaintiff if they be- 
lieved the evidence, when it clearly ~ 
showed that plaintiff was the sole 


owner. Smith v. Marx, 9 So. 194, 93 
Ala. 311. 
47. Lawson v. Mobile Electric Co., 


85 So. 257, 204 Ala. 318; Dorough v. 
AjJabama Power Co., 76 So. 963, 200 
Ala. 605; Karpeles vy. City Ice De- 
livery Co., 73 So. 642, 198 Ala. 449; 
Harris v. Nashville, C. & St. L. R. R., 
44 So. 962, 153 Ala. 156, 14 L.R.A.N.S. 
261; Anderson v. Birmingham Min- 
erally Cong oso ol. 95 ol OO) VAT abo Or 
Hollingsworth v. Martin, 23 Ala. 591; 
Abney v. Pickett, 21 Ala. (Ee Bryan 
v. Ware, 20 Ala. 687; Wood v. Bond, 
235 S.BL 923;, 118 N.C. 1; Jessup v. 
Johnston, 48 N.C. 335, 67 Am.D. 243. 
See Louisville & N. R. Co. v. Mar- 
bury Lumber Co., 28 So. 438, 125 Ala. 
256, 50 L.R.A. 620 (apparently recog- 
nizing rule). 

[a] Single witness.—It is not er- 
ror to charge that, if the jury believe 
a single witness whose uncontradict- 
ed testimony establishes a defense, 


plaintiff Caos recover. Love vy. 
Grege, 23.S.H. 332) 117°N.C. 467. 
42. ‘Bryan v. Ware, 20 Ala. 687. 
49. Converse Bridge Co. v. Collins, 


24 So. 561, 119 Ala. 534; Central R., 
etc., Co. v. Ingram, 10 So. 516, 95 Ala. 
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the evidence is oral and an affirmative charge is 
proper, it must be with hypothesis; a directed ver- 
dict by peremptory instruction may not be given.°° 
While a qualification of the rule has apparently 
been recognized in some jurisdictions in respect of 
direct evidence by one witness,°! it is usually recog- | 
nized that the charge here considered should not be 
given where the evidence as to material matters is 
conflicting®? or where more than one inference may 
properly be drawn from the evidence.°* 
words, the charge should not be given where there 


Alabama G. S. R. Co. v. Moody, 
8 So. 57, 90 Ala. 46; Nashville, C. & 
St. L. R. Co. v. Hembree, 5 So. 173, 
85 Ala. 481; Alabama Great South- 
ern R. Co. v. McAlpine & Co., 75 Ala. 
113. See Nashville, C & St. L. Ry. 
v. Crosby, 62 So. 889, 183 Ala. 237; 
Harris v. Nashville, C. & St. L. Ry., 
44 So. 962, 153 Ala. 156, 14 LRA. 
N.S. 261 (recognizing rule); Alabama 
Gold Life Ins. Co. v. Mobile Mut. 
TnsCo:;, L080: 75615 81) Alay 329° 

50. Commonwealth Life Ins. Co. v. 
Barr, 119 So. 11, 218 Ala. 505. 

[a] Sole evidence from witnesses 
of party having burden of proof.—tif 
evidence is solely from witnesses of 
party having burden of proof, court 
must give affirmative charge, if at all, 
with hypothesis. Harris v. State, 
109 So. 291,215 Ala, 56. 

51. See case infra this note. 

[a] In North Carolina (1) the 
view has been expressed that, when 
the evidence is direct, so as to leave 
nothing to inference. and the evi- 
dence, if believed, is the same thing 
as the fact sought to be proved, the 
judge is at liberty to instruct the ju- 
ry, that, if they believe the witness, 
they should find for plaintiff (Gaith- 
er v. Ferebee, 60 N.C. 303), (2) or for 
defendant (Gaither v. Ferebee, su- 
pra), as the case may be, (3) and this 
may be done, even when many other 
witnesses are examined in support of 
the principal witness, or to contra- 
-dict him (Gaither v. Ferebee, supra). 
(4) This mode of leaving a case to 
the jury is allowed in such cases, be- 
cause it is easy, and the main pur- 
pose is accomplished, namely, it 
shows what facts are found by the 
verdict, and what is the opinion of 
the judge as to the law arising there- 
on. Gaither v. Ferebee, supra. (5) 
This indulgence cannot be extended 
to a case where the evidence is al- 
together circumstantial, and that of- 
fered on the other side tends to ex- 
plain it, or to rebut the inferences, 
or to contradict some of the witness- 
es. Gaither v. Ferebee, supra. 

52. Mann v. Butcher, 101 So. 595, 
211 Ala. 669; Cunningham Hardware 
Co. v. Louisville & N. R. Co., 96 So. 
858, 209 Ala. 327; Wheat v. Union 
Springs Guano Co., 70 So. 631, 195 
Ala. 180; Ringemann v. Wiggs Bros., 
40 So. 323, 146 Ala. 685; -Southern R. 
Co. v. Bunnell, 36 So. 380, 138 Ala. 
247; Aarnes v. Windham, 34 So. 816, 
137 Ala. 513; McWhorter v. Bluthen- 
thal & Bickart, 33 So, 552, 186 Ada, 
568, 96 Am.S.R. 43; Louisville, etc., 
ee Conver Quick 28. S02 4125. tAla: 
553; Tennessee Coal, Iron & R. Co. 
v. Stevens, 22 So. 80, 115 Ala. 461; 
Avary v. Perry Stove Manuf’g Co., 11 
So. 417, 96 Ala. 406; Lawler v. Nor- 
ris, 28 Ala. 675; Woodfolk’s Adm’r 
v. Sullivan, 23 Ala. 548; Dotson v. 
International Life Ins. Co., 265 P. 357, 
89 Cal.App. 653; Henry v. Heggie, 79 
S.E. 982, 163 N.C. 523. See Shipp v. 
Shelton, 69 So. 102, 193 Ala. 658. And 
see cases passim infra notes 54, 55. 

[a] Thus in Alabama (1) the 
charge should not be given, however 
slight the conflict (Superior Fire Ins, 
Co. v. Whelchel, 112 So. 95, 22 Ala. 
AMD. 51), (2) and even though such 
conflict is presented only in testimo- 
ny, direct and cross, of the same wit- 


152; 


TRIAL 


In other 


ness (Superior Fire Ins. Co. v. Whel- 
chel, supra). } 

53. Watts v. Metropolitan Life 
Ins, Co:, 100 So.).812%) 201) Ala. 404; 
Western Union Telegraph Co. v. Loui- 
sell, 50 So. 87, 161 Ala. 231; -Beall 
Bros. v. Johnstone & Hammond, 37 
So. 297, 140 Ala. 339; Tennessee Coal, 
Iron & R. Co. vy. Stevens, 22 So. 80, 
115 Ala. 461; Avary v. Perry Stove 
Manuf’g. Co., 11 So. 417, 96 Ala. 406; 
Morris v. Hall, 41 Ala. 510; White v. 
Hass, 82 Ala. 430, 70 Am.Dec. 548; 
Crum v. Williams, 29 Ala. 446; Law- 
ler v. Norris, 28 Ala. 675; Birming- 
ham Ry., Light & Power Co. v. Camp, 
57 So. 50, 2 Ala.App. 649; Commercial 
Nat. Bank v. Wester, 124 S.E. 855, 
IS SiN On maou Armour Fertilizer 
Works v. Cox, 122 S.E. 479, 187 N.C. 
654. And see cases passim infra 
notes 54, 55. 

[a] Rule applies, even though 
there is no direct conflict of evidence. 
Beall Bros. v. Johnstone & Hammond, 
87 So. 297, 140 Ala. 339. 

54. Pollard v. Pollard, 92 So. 488, 
207 Ala. 270; Avary v. Perry Stove 
Mfg. Co., 11 So. 417, 96 Ala. 406; Luke 
v. Calhoun County, 52 Ala. 115; Brad- 
ford v. Lawrence, 90 So. 809, 18 Ala. 
App. 188; McKinnie Bros. Co. v. Wes- 
ter, 125 S.B. 1, 188 N.C. 514; Hemp- 
hill v. Gaither, 105 S.E. 183, 180 N.C. 
604; Perry v. Norfolk Southern R. 
Co., 87 S.E. 948, 171 N.C. 38; Smith 
v. Holmes, 83 S.E: 833, 167 N.C. 561. 

[a] Possession of land. — Usually 
it is not proper to give the charge 
when the sole question is the posses- 
sion of land, and much evidence is of- 
fered on each side. Barfield v. Hill, 
79 S.E. 677, 163 N.C. 262. 

55. Stark & Oldham Bros. Lumber 
Co. v. Burford, 109 So. 148, 215 Ala. 
68; American Ry. Express Co. v. 
Henderson, 107 So. 746, 214 Ala. 268; 
Scrimscher v. House, 92 So. 448, 207 
Ala. 334; Brown v. Mobile Electric 
Co., 91 So: 802, 207 Ala.) 61: ; 

56. United States Life Ins. Co. v. 
Lesser, 28 So. 646, 126 Ala. 568; Ten- 
nessee Coal, ete., Co. v. Stevens, 22 So. 
80, 115 Ala. 461. And see cases supra 
notes 54, 55. 

57. Western Union Telegraph Co. 
v. Louisell, 50 So. 87, 161 Ala. 231; 
Ringemann v. Wiggs Bros., 40 So. 323, 
146 Ala. 685; Beall Bros. v. Johnstone 
& Hammond, 37 So. 297, 140 Ala. 339; 
Southern R. Co. v. Bunnell, 36 So. 380, 
138 Ala. 247; Aarnes v. Windham, 
34) So! “816, 137 Ala.” 513e) Avani. 
Perry Stove Mfg. Co., 11 So. 417, 96 
Ala. 406; Seals v. Holloway, 77 Ala. 
344; Perry v. Norfolk Southern R. 
Co., 87 S.E. 948, 171 N.C. 38; Forsythe 
v. Zebulon Cotton Oil Mill Co., 83 S.B. 
320, 167 N.C. 179. See Scrimscher v. 
House, 92 So, 448, 207 Ala. 334 (recog- 
nizing rule). And see cases passim 
Supra notes 52—56, 

[a] Cross-examination of defend- 
ant.—Fact that defendant’s testimony 
on direct examination was qualified 
on cross-examination, did not entitle 
the plaintiff to the general affirmative 
charge with hypothesis. Sanderson Vv. 
ee 96 So. 871, 209 Ala. 635. 

» Davis v. Erwin, 107 So. 90 
214 Ala. 341; American Ry. Taprea 
Co. v. Henderson, 107 So. 746, 214 Ala. 
268; Martin v. Manning, 92 So. 659 
207 Ala. 360; Pollard v. Pollard, 93 


For later cases, developments and changes in the law see Annotations, 
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is evidence to support the position of the party 
against whom the charge would operate,°* even, 1n 
some jurisdictions, at least, if there is merely a scin- 
tilla of such supporting evidence,®® since in such 
case the charge constitutes an invasion of the prov- 
ince of the jury;®* this rule applies to a charge 
either for plaintiff®’ or for defendant,°* and ren- 
ders proper a refusal to give such a charge when 
requested either by plaintiff°® or by defendant.®° 
A request to give the charge here considered as- 
sumes the truth of the evidence of the opposing 


So. 488, 207 Ala. 270; McMillan v. 
Aiken, 88 So. 135, 205 Ala. 35; Ten- 
nessee Coal, etc., Co. v. Stevens, 22 
So. 80, 115 Ala. 461; Lawler v. Norris, 
28 Ala. 675; Knight v. Bell, 22 Ala. 
198; Combs v. Cooper, 139 S.E. 224, 
194 N.C. 203; Harris v. Carrington, 
20 S.B. 452, 115 N.C. 187. See Western 
Ry. of Alabama v. Mays, 72 So. 641, 
197 Ala. 367; Moore v. Nashville, etc., 
R., 34 So. 617, 187 Ala. 495 (apparent- 
ly recognizing rule). And see cases 
passim supra notes 52-56. 

[a] Affirmative defense. — Where 
the negligence of plaintiff is an af- 
firmative defense, the charge for de- 
fendant should not be given where, 
if plaintiff’s testimony was credited, 
he was not chargeable with negli- 
gence. Tennessee Coal, etc., Co. v.° 
Stevens, 22 So. 80, 115 Ala. 461. 

[b] On trial on agreed statement 
of facts, if a matter essential to the 
defense is neither admitted, nor stat- 
ed as a fact, the court errs in charg- 
ing that, if the jury believe the state 
of facts set forth in the statement 
of facts, they must find for defendant. 
Gunter v. Leckey, 30 Ala. 591. 

59.» Kolmar vy. Siler, 31 Sont193 132 
Ala. 297;  Forst v. Leonard, 22 So. 
481, 116 Ala. 82; Birmingham Nat. 
Bank v. Bradley, 23 So. 53, 116 Ala. 
142; Woodfolk’s Adm’r vy. Sullivan, 
23 Ala. 548; Forsythe v. Zebulon Cot- 
son Oil, Mill’ Co. 33 Sh. 320; [67 Nee 

[a] Where evidence supports af- 
firmative defense, the refusal of plain- 
tiff’s request for the general charge 
with hypothesis was proper. Forst 
Vv. Weonard,:22 So. 48d 116 “Adan S2- 

60. Stark & Oldham Bros. Lumber 
Co. v. Burford, 109 So. 148, 215 Ala. 
68; Atlantic Coast Line R. Co. v. Jeff- 
coat, 107 So. 456, 214 Ala. 317 [cert 
den \46, S:Ct..639,. 271, U:Si 688, 7.0) he 
Ed. 1152]; American Ry. Express Co. 
V:.. Henderson; -107 So: 37465 521 4-°Ada, 
268; Sheehan vy. Wilmot, 105 So. 909, 
213 Ala. 687; Mann v. Butcher, 101 
So. 595, 211 Ala. 669; Martin v. Man- 
ning, 92 So. 659, 207 Ala. 360; Ameri- 
can Ry. Express Co. v. Baer, 92 So. 
652, 207 Ala. 355; Serimscher v. 
House, 92 So. 448, 207 Ala. 334; Mc- 
Whorter v. Bluthenthal & Bickart, 33 
So. 552, 136 Ala. 568, 96 Am.S.R. 43; 
Alabama Midland R. Co. v. Thompson, 
82 So. 672, 134 Ala. 232; Louisville, 
etc., R. Co. v. Stewart, 29 So. 562, 128 
Ala. 313; United States Life Ins. Co. 
v. Lesser, 28 So. 646, 126 Ala. 568; 
Louisville, .ete., R. Co. *v. Quick, 38 
So. 14, 125 Ala. 553; Tennessee Coal, 
etc., Co. v. Stevens, 22 So. 80, 115 
Ala. 461; Louisville, ete, R. Co. v. 
Malone, 20 So. 33, 109 Ala. 509; Crum 
v. Williams, 29 Ala. 446; Knight v. 
Bell, 22 Ala. 198; Dotson v. Interna- 
tional Life Ins. Co., 265 P. 357, 89 Cal. 
App. 653; Everett v. Richmond, Cres 
R. Co., 27 S.E. 991, 121:N.C. 519. See 
Morrison v. Clark, 72 So. 305, 196 Ala. 
670; Nashville, C. & St. L. Ry. v. 
Crosby, 62 So. 889, 183 Ala. 237. 

{a] Several counts of complaint.— 
Where there was evidence tending to 
prove some of the counts, defendant's 
request for the general. affirmative 
charge with hypothesis, not applied to 
any particular count, was properly re- 
fused. Starr Jobbing House vy. May 
Hosiery Mills, 93 So. 572, 207 Ala. 

av. 


Same title and section number, 
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party,°* and in determining whether the charge 
should be given, the evidence must be taken in the 
most favorable aspect to the party against whom 
the charge would operate,®? especially where the bur- 
den of proof on the issue involved is on the party 
in whose favor the charge is sought;®* all the facts 
which the evidence reasonably tends to prove for the 
party against whom the charge would operate must 
be considered established,** and any part of the 
evidence which tends to disprove the contention of 
the party who seeks the charge must be taken as 
A charge that, if the jury do not believe 
the evidence, they must find for defendant has been 
condemned,®* and the refusal to give such charge 


true.®® 


61. 
Ra Const Sob 7.745) 161 NiGs 573 3 Har= 
ton v. Forest City Tel. Co., 59 S.E. 
1022, 146 N.C. 429, 14 L.R.A.N.S. 956, 
14 Ann.Cas. 390. 

62. Jackson v. Atlantic Coast Line 
Re. (COs A06S i. 1495, 1489 ONC5 1535 
Brown v. Atlantic Coast Line R. Co., 
Td DUST ie AGE NC. ebl3er Lounge iv. 
Champion Fibre Co., 74 S.H. 1051, 159 
NC523753 

{a] Charge for defendant im- 
proper see Jackson vy. Atlantic Coast 


Line R.-Co., 106° S.B: 495, 181: N.C: 
153. 
[b] Charge requested by defend- 


ant properly refused see Young v. 
Champion Fibre Co., 74 S.E. 1051, 159 
NIG 375: 

[ec] Charge for plaintiff improper 
see Brown v. Atlantic Coast Line R. 
Co. TTS. Eee tt Tj V61 ON. C.5 73: 

{d] Evidence elicited on the cross- 
examination of defendant’s witnesses 
cannot be accepted as the true version 
in determining whether charge for 
plaintiff should be given. Brown v. 
Atlantic Coast Line R. Co., 77 S.E. 777, 
161 N.C. 573: . 

63. Jackson v. Atlantic Coast Line 
R. Co., 106 S.E. 495, 181 N.C. 153. 

64. Smith v. Holmes, 83 S.E. 833, 
167 N.C. 561; Young v. Champion 
Fibre Co., 74 S.E. 1051, 159 N.C. 375. 

[a] Charge requested by plaintiff 
properly refused see Smith v. Holmes, 
83 S.E. 833, 167 N.C. 561. 

[b] Charge requested by defend- 
ant properly refused see Young v. 
Champion Fibre Co., 74 S.H, 1051, 159 
INGC@ oT Oe 

65. Smith v. Holmes, 83 S.E. 833, 
HGVOINGC. OGL: 

[a] Charge requested by plaintiff 
properly refused see Smith v. Holmes, 
83 S'm 833; 167 N.C. 561. 

66. Sherrill v. Merchants’ & Me- 
chanics’ Trust & Savings Bank, 70 So. 
723, 195 Ala. 175; McConnell v. Adair, 
41 So. 419, 147 Ala. 599. 

67. Boozer v. Jones, 53 So. 1018, 
169 Ala. 481; McCleskey & Whitman 
v. Howell Cotton Co., 42 So. 67, 147 
Ala. 573. See Louisville, etc, R. Co. 
v. Malone, 20 So. 33, 109 Ala. 509. 

68. Alabama G. & S. R. R. Co. v. 
McAlpine & Co., 80 Ala. 73. 

69. Cross references: 
ground for new trial see New 

Trial § 79. F 
Assumptions without evidence see 

infra § 666. eet. 

In criminal cases see Criminal Law 
§§ 2328-2331. ; 

Instructions excluding issues, defens- 
es, or evidence see infra §§ 672—- 
674. : 

70. Ala.—Baker v. Eastis, 110 So. 
705, 215 Ala. 402; Reaves v. Maybank, 
69. So.4.137,4.193 Ala. 614;\ Vinegar 
Bend Lumber Co. v. Soule Steam Feed 
Works, 62 So. 279, 182 Ala. 146; Whit- 
sett v. Belue, 54 So. 677,172 Ala. 256; 
Cassels’ Mills v. Strater Bros. Grain 
Co., 51 So. 969, 166 Ala. 274; Birming- 
ham Ry., Light & Power Co. v. Girod, 
51 So. 242, 164 Ala. 10, 137 Am.S.R. 
17; Montgomery Moore Mfg. Co. v. 
Leeth, 50 So. 210, 162 Ala. 246; Jack- 
son v. Tribble, 47 So. 310, Loom Ada, 
480; Birmingham Ry., Light & Power 


Brown v. Atlantie Coast Line; Co. v. Hayes, 
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44 So. 1032, 153 
178; Central of Georgia Ry. Co. v. 
Hyatt, 43 So. 867, 151 Ala. 355; Buf- 
falo Rock Bottling Co. v. Stephenson, 
118 So. 498, 23 Ala.App. 605. 

Ark.—Western Union Telegraph Co. 
vee 168 S.W. 11338, 113 Ark. 

Cal.—Tousley v. Pacific Electric Ry. 
CO del Bol, N66. Callinao 7s. Stilley 
San Francisco & N. W. Ry. Co., 98 P. 
672, 154 Cal. 559, 20 L.R.A.N.S. 322, 
129 Am.S.R. 177; Ellis v. McNeese, 
293 P. 854, 109 Cal.App. 667; Matteson 
v. Southern Pac. Co., 92 P. 101, 6 Cal. 
App. 318. 

Colo.—Finding v. Gitzen, 131 P. 
1042, 24 Colo.App. 38. 

ibis aes eh v. Clark, 20 Conn. 


Ill.—O’Flaherty v. Mann, 63 N.E. 
727, 196 Ill? 304; Small v. Brainard, 
44 Ill. 355; Goldstein v. Greenstone, 
223 Ill.App, 511; Ogren v. Sundell, 
220 Ill.App. 584; Holcomb v. Magee, 
217 Ill.App. 272; Rasmussen v. Nel- 
son, 217 Ill.App. 209; Adams v. Elgin 
& Belvidere Electric Co., 204 Ill.App. 
1; Smith v. Bellrose, 200 Ill.App. 
368; Carlisle v. Novak, 196 Ill.App. 
3885; Hepp v. McAvoy Brewing Co., 
171 Ill.App. 540; Howe v. Chicago 
City Ry. Co., 170 Ill.App. 203; Tonsor 
v. Fidelity & Deposit Co. of Maryland, 
158 Ill.App. 515; Kirsch v. Welter, 151 
Tll.App. 378; Scarbrough v. Central 
Illinois Const. Co., 149 Ill.App. 593; 
Plante v. Illinois Cent. R. Co., 148 
Ill.App. 609; Nolan vy. O’Sullivan, 148 
Ill.App. 316; Mark v. Chicago City 
Ry. Co., 146 Ill.App. 250; Wilkinson 
v. Adtna Life Ins. Co., 144 Ill.App. 38 
[aff 88 N.E. 550, 240 Ill. 205, 25 L.R.A. 
N.S. 1256, 180 Am.S.R. 269]; Penney 
v. Johnston, 142 Ill.App. 634; Broug- 
ham vy. Paul, 138 Ill.App. 455; Mc- 
Ilwain v. Gaebe, 137 I1l.App. 25; 
Cleveland Ce w7Cr est. Le Rys Cocky. 
Dukeman, 134 Ill.App. 396; Campbell 
v. Fierlein, 134 Ill.App. 207; McKinnie 
v. Lane, 133 Ill.App. 438 [aff 82 N.E. 
Som oO tlie DAss als) AMS. be osous 
White v. Kiggins, 130 Ill.App. 404; 
Cleveland wer C. S&S ted Rye Con Ve 
Dukeman, 130 Ill.App. 105; Spring- 
field Consol. R. Co. v. Gregory, 122 
Ill.App. 607; Faulkner v. Birch, 120 
Ill.App. 281; Forster v. Peer, 120 Ill. 
App. 199; Turner v. Righter, 120 Ill. 
App. 131; Papineau v. White, 117 
MISAD Dole etlinrod ys Coale (Cons uv. 
Clingan, 114 Ill.App. 568; Thomas v. 
Riley, 114 Ill.App. 520; Corkings v. 
Meier, 112 Ill.App. 655. See Lockett 
v. Zimmermann, 185 Ill.App. 58. 

Ind.—Princeton Coal Co. v. Dowdle, 
142 N.EB. 419, 194 Ind. 262; Cleveland, 
C., Cy & St. LL. Ry.iCo. v.. Case, 91 IN. 
BE. 238, 174 Ind. 369; Blair Baker 
Horse Co. v. Railroad Transfer Co., 
108 N.B. 246, 59 Ind.App. 505; Cleve- 
lana C Cs <esty ius By orOO0. Vv. Clark, 
97 N.B. 822, 51 Ind.App. 392; Kuhn v. 
Bowman, 93 N.E. 455, 46 Ind.App. 677. 

Iowa.—Klass v. Iowa Mut. Liability 
Ins. Co., 230 N.W. 314, 210 Iowa 78; 
Boston v. Keokuk Electric Co., 221 
N.W. 508, 206 Iowa 758; Thompson 
es Thompson, 153 N.W. 196, 171 Iowa 

Sa 


kKan.—Barker v. Kansas City, M. & 


when requested has been upheld ;§7 
has been taken that, in a case in which under the 
evidence plaintiff is entitled to recover in case de- 
fendant does not sustain the burden of showing 
freedom from fault on which lability depends, the 
court may properly instruct that, if the jury do not 
believe defendant’s evidence offered to show free- 
dom from fault, a verdict may be found for plain- 
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but the view 


[§ 482] 12. Assumptions of Fact in Instructions®® 
—a. Controverted Facts—(1) General Rules For- 
bidding Assumption of Facts. 
not assume the existence of a material fact in dis- 
pute which is for the jury,’° although the testimony 


An instruction should 


Ala.;O. Ry. Co., 129 P. 1151, 88 Kan. 767, 


43 L.R.A.N.S, 1121 

Ky.—Log Mountain Coal Co. v. 
White Oak Coal Co., 174 S.W. 721, 163 
Ky. 842. 

Md.—Lewis v. E. F. Schlichter Co., 
112 A. 282, 1387 Md. 217; American: 
Fidelity Co. of Montpelier, Vt., v. 
State, 109 A. 99, 1385 Md, 326; City of 
Baltimore v. Ault, 94 A. 1044, 126 Md. 
402; American Towing & Lightering 
Co. v. Baker-Whiteley Coal Co., 75 A. 
341, 111 Md. 504; Peters v. Tilgman, 
73 A. 726, 111 Md. 227; Bonaparte v. 
Thayer, 52 A. 496, 95 Md. 548; New 
York, P. & N. R. Co. v. Jones, 50 A. 
423, 94 Md. 24. 

Mass.—Edwards v. Willey, 107 N.E. 
450, 219 Mass. 443; Maionica v. 
Piscopo, 104 N.E. 839, 217 Mass. 324; 
Morrison v. Holder, 101 N-E. 1067, 214 
Mass. 366; Burns v. F. Knight & Son 
Corporation, 100 N.E. 618, 213 Mass. 
510; Hayes v. Moulton, 80 N.E. 215, 
194 Mass. 157. 

Minn.—Larkin v. City of Minne- 
apolis, 127 N.W. 1129, 112 Minn. 311. 

Mo.—Hunt v. City of St. Louis, 211 
S.W. 673, 278 Mo. 218; Henson v. 
Kansas City, 210 S.W. 13, 277 Mo. 
443; Lamport v. General Accident, 
Fire & Life Assur. Corp., 197 S.W. 
95, 272 Mo. 19; Moore v. St. Joseph 
& G. IL. Ry. Co., 186 S.W. 1035, 268 
Mo. 31 faff (37S.Ct. 278; 243) UrS> 311, 
61 L.Ed. 741]; Moyes v. St. Louis, 
Te Me &) SaeRy. (Coxe sGois. Weeoe as 
Moon v. St. Louis Transit Co., 152 
SUW. 30355247 ~Mow. 227" Crowle 
Houck’s Missouri & A. Ry. Co., 111 
S.W. 583, 212 Mo. 589; Rey v. Fayette 
R. Plumb, Ine., (App.) 287 S.W. 7838; 
Jackson v. Anderson, (App.) 273 S.W. 
429; Shull & Chipps Abstract Co. v. 
Schneider, 258 S.W. 449, 215 Mo.App. 
595; Laughlin v. Gorman, 239 S.W. 
548, 209 Mo.App. 692; Oliver v. St. 
Louis-San Francisco Ry. Co., (App.) 
211 -S.W.° 6993" City: of Macon ve 
Fidelity & Deposit Co. of Maryland, 
189 S.W. 645, 194 Mo.App. 677; Perry 
v. Van Matre, 161 S.W. 6438, 176 Mo. 
App. 100; Bryan v. United States In- 
candescent Lamp Co., 159 S.W. 754, 
176 Mo.App. 716; Christian v. Mc- 
Donnell, 106 S.W. 1104, 127 Mo.App. 
630; O’Neill v. Blase, 68 S.W. 764, 
94 Mo.App. 648. See Orris v. Chicago, 
Ree Pe Ryn eC. wal ee SeWicdteaam oreo 
Mo. 1 (where the court said that it 
is always best to omit assumption of 
fact in an instruction). : 

Mont.—Trogdon vy. Hanson Sheep 
Co:, 139) Bi 792,49 Mont. 1. : 

Neb.—Willman v. Sandman, 162 N. 
W. 419, 101 Neb. 92. 

N.Y.—Milano vy. Stuyvesant Auto 
Trading Co., 164 N.Y.S. 26. 

N.C.—M. P. Hubbard Co. v. Brown, 
118 S.E. 896, 186 N.C. 96; Pigford: v. 
Norfolk-Southern R. Co., 75 S.E. 860, 
160 N.C. 98, 44 L.R.A.N.S. 865. 

N.D.—Wittmayer v. Security State 
Bank of Upham, 211 N.W. 486, 54 N. 
D. 845. ; 

Ohio.—Cleveland, ete., R. Co. v. Si- 
vey, 27 Ohio Cir.Ct. 248. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Stibbs, 787 Pt 293; Tie@Oki? 07s \lerror 
dism 28 S.Ct. 259, 207 U.S. 602, 62 L. 
Ed. 359]. 
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to the contrary is slight,74 unless such evidence is 
so vague and uncertain as to be of no value,’? or 
so clearly defective as not to raise an issue.** The 
court should never assume an issue proved, unless 
the evidence is so conclusive one way that the minds 
of reasonable men eould reach but one conclusion 


Or.—Kemp v. Portland Ry., Light 
& Power Co., 145 P. 274, 74 Or. 258. 

Pa.—Fern v. Pennsylvania R. Co., 
95 A. 590, 250 Pa. 487; Fullam v. 
Rose, 37 A. 197,.181 Pa. 138; Fried- 
land v. Altoona & Logan Valley Elec- 
tric Ry. Co., 59 Pa.Super. 539; Wel- 
liver v. Pennsylvania Canal Co., 23 
Pa-Super. 79. 

R.I.—Underwood v. Old Colony St. 
Ry. Co.,80 A: 390) 33 R.L. 319. 

S.c.—Southern Realty & Inv. Co. v. 
Keenan, 83 S.E. 39, 99 S.C. 200; Hiller 
v. Bank of Columbia, 79,S.E. 899, 96 


SiCr tes 
S.D.—Whaley v. Vidal, 132 N.W. 
248, 27 S.D. 642. é ; 
Tex.—Carothers v. Finley, (Civ. 


App.) 209 S.W. 801; Chicago, R. I. & 
G. Ry. Co. v. Smith, (Civ.App.) 197 
S.W. 614 [af€ (Commn.App.) 222 S.W. 
1099]; McCulloh v. Reynolds Mort- 
gage Co., (Civ-App.) 196 S.W. 565; 
Fidelity & Deposit Co. of Maryland 
v. Anderson, (Civ.App.) 189 S.W. 346; 
Gulf, C. & S. F. Ry. Co. v. Rodri- 
quez, (Civ.App.) 185 S.W. 311; Sna- 
man v. Lane, (Civ.App.) 184 S.W. 
366; Anderson y. Jackson, (Civ.App.) 
168 S.W. 54; International & G. N. 
Ry. Co. v. Kruger, (Civ.App.) 163 S. 
W. 677; Freeman v. Kennerly, (Civ. 
App.) 151 S.W. 580; Wichita Falls & 

. Ry. Co. of Texas v. Wyrick, (Civ. 
App.) 147 S.W. 730; Leonard Cotton 
Oil Co. v. Burnes, (Civ.App.) 138 S. 
W. 1082; Partridge v. Wooton, 137 S. 
W. 412, 63 Tex.Civ.App. 280; Pierce 
V. Harrar, 26 (Sow. 7932, 60 Tex.Cly. 
App. 12; El Paso & 8S. W. R. Co. v. 
Welter, 125 S.W. 45, 59 Tex.Civ.App. 
22; Texas Traction Co. v. Hanson, 
(Civ.App.) 124 S.W. 494; Galveston, 
H. & S. A. Ry. Co. v. Word, (Civ.App.) 
124 S.W. 478; Missouri, K. & T. Ry. 
Co. of Texas v. Bush, 120 S.W. 224, 
56 Tex.Civ.App. 69; Louisiana & T. 
Lumber Co. v. Kennedy, (Civ.App.) 
119 S.W. 884 [rev on other grounds 
126 S.W. 1110, 103 Tex. 297]; Stam- 
ford Oil Mill Co. v. Barnes, (Civ. 
App.) 119 S.W. 871 [rev on other 
ground 128 S.W. 375, 103 Tex. 409, 31 
L.R.A.N.S. 1218, Ann.Cas.1913A 111]; 


Boardman vy. Woodward, (Civ.App.) 
118 S.W. 550; Moore v. Kirby, 115 S. 
Wie 16325) 52 Lex.Civ. App: ©2005) (Chi- 


Caco, Ril (GR y. C0, ev. Groner, 
Ltt Swe 0667, 51) Tex:Civ.App. 65; 
Dallas Consol. Blectric St. R. Co. v. 
Lytle, 106 S.W. 900, 48 Tex.Civ.App. 
107; Barstow Irr. Co. v. Cleghorn, 
(Civ.App.) 93 S.W. 1023; Dallas Elec- 
tric Co. v. Mitchell, (Civ.App.) 76 S. 
W. 935; Lake v. Copeland, 72 S.W. 
99, 31 Tex.Civ.App. 358. See Hertz- 
berg v. San Antonio Traction Co., 120 
S.W. 572, 56 Tex.Civ.A. 437 (appar- 
ently recognizing rule). 

Utah.— Bills v. Salt Lake City, 109 
P. 745, 37 Utah 507; Davidson vy. Utah 
Independent Telephone Co., 97 P. 
124, 34 Utah 249, 

Va.—Mankin v. Aldridge, 105 S.E. 
ADOmaL et) Valu tol. 

Wash.—Hall v. West, etc., Mill Co., 
81 P. 915, 39 Wash. 447, 

W.Va.—Lafferty v. W. M. Ritter 
Lumber Co., 130 S.E. 127, 100 W.Va. 
159; Wallace y. Prichard, 115 S.B. 
415, 92 W.Va. 352; Willianis v. 
Schehl, 100 S.E. 280, 84 W.Va. 499; 
Layne v. Chesapeake & O. Ry. Co., 
67 S.H. 1103, 66 W.Va. 607. 

Wis.—Bakalars v. Continental Cas- 
ualty Co., 122 N.W. 721, 141 Wis. 43, 
25 L.R.A.N.S. 1241, 18 Ann.Cas. 1123; 
Kamp v. Coxe, 99 N.W. 366, 122 Wis. 


206. 
71. Merrit v. Pollys, 16 B.Mon. 
(Ky.) 355; Whitaker v. Ballard, 60 


N.E. 379, 178 Mass. 584. 
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Richison v. Mead, 80 N.W. 131, 
WA SD aGs 92 

Thompson v. Galveston, etc., 

. Co., 106 S.W. 910, 48 Tex.Civ.App. 
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74. Security Mut. L. Ins. Co. v. 
Calvert, (Civ.-App.) 100 S.W. 1033 
[rev on other grounds 105 S.W. 320, 
101 Tex. 128]. 

75. The G. H. & S. A. _Ry. Co. V. 
Davidson, 61 Tex. 204; Johnson Vv. 
Hyltin, (Tex.Civ.App.) 133 S.W. 293; 
Orange Lumber Co. v. Thompson, 
(Tex.Civ.App.) 113 S.W. 563. 

[a] Conflicting evidence.—A 
charge which assumes the existence 
of a material fact in issue and on 
which the evidence is conflicting is 


on the weight of the evidence, and 
should not be given. Johnson v. Hyl- 
tins) (Tex.Civ. App.) Vissi eiSWe. $2995: 


Johnson v. Gulf, C. & S. F. Ry. Co., 
21 S.W. 274, 2 Tex.Civ.App. 139. 

76. Atchison, “Lo g\5> Mak yoCOsnV. 
Gutierrez, 249 P. 66, 30 Ariz. 491. 

77. U.S.—Snyder v. Rosenbaum, 
30 S.Ct. 73, 215 U.S. 261, 54 L.Ed. 186 
[aff 89 P. 222, 18 Okl. 168]; Kimble 
v. Kiser, 59 F.(2d) 626; Pennsylvania 
R.-Co. v, Lutton, 29 F.(2d) 689 [cert 
den 280 U.S. 574, 50 S.Ct. 29, 74 L.Ea. 
626]; Dudley v. Sears, 16 F. 335 

Ala.—Bradley v. Powers, 106 Sa. 
799, 214 Ala. 122; Sovereign Camp, 
WiriOh aWis, Ve tC rad bm. 9 S00) 2L60, | 20 
Ala. 683; Dersis v. Dersis, 98 So. 
27, 210 Ala. 308; Mobile Light & R. 
Co. v. McDonnell, 92 So. 185, 205 Ala. 
161; Georgia Casualty Co. v. Massey, 
79 So. 33, 201 Ala. 601; Alabama Ter- 
minal R. Co. v. Benns, 66 So. 589, 189 
Ala. 590; Birmingham Ry., Light & 
Power Co. v. Saxon, 59 So. 584, 179 
Ala. 136; Robinson v. Crotwell, 57 
So. 23) “tb Ala. 194-- Boswell v. 
Thompson, 49 So. 73, 160 Ala. 306; 
Montgomery vy. Bradley, 48 So. 809, 
159 Ala. 230; Jackson v. Tribble, 
47 So. 310, 156 Ala. 480; Birmingham 
Re sete... CO. Vanuandrum,) 45. S80.) L985 
153 Ala. 192, 127 Am.S.R. 25; Green 
v. Brady, 44 So. 408, 152 Ala. 507; 
Birmingham R., etc., Co. v. Moore, 
43 So. 841, 151 Ala. 327; Fletcher v. 
Prestwood, 43 So. 231, 150 Ala. 135; 
Farley v. Mobile, etc., R. Co., 42 So. 
747, 149 Ala. 557; C. N. Robinson & 
Co. v. Greene, 43 So. 797, 148 Ala. 434; 
Garth v. North Alabama Traction Co., 
42 So. 627, 148 Ala. 96; Southern R. 
Co. v. Taylor, 42 So. 625, 148 Ala. 52; 
Mobile Light, etc., Co. v. Walsh, 40 
So. 560, 146 Ala. 295; Doe ex dem An- 
niston City Land Co. v. Edmondson, 
40 So. 505, 145 Ala. 557; Alabama 
Great Southern R. Co. Sanders, 
40 So. 402, 145 Ala. 449; Sloss-Shef- 
field Steel, ete., Co. v. Smith, 40 So. 
91; Southern R. Co. v. Douglass, 39 
So. 268, 144 Ala. 351; Western R. Co. 
v. Cleghorn, 39 So. 133, 143 Ala. 392; 
Walter v. Alabama Great Southern 
R. Co., 39 So. 87, 142 Ala. 474; Mont- 
gomery St. R. Co. v. Shanks, 37 So. 
166, 139 Ala. 489; Birmingham Re 
etc., Co. v. Mullen, 35 So. 701, 138 Ala. 
614; Georgia Home Ins. Co. vy. Allen, 
30 So. 537, 128 Ala. 451; Worswick v. 
Hunt, 18 So. 74, 106 Ala. 559; Wil- 
liamson v. Tyson, 17 So. 336, 105 Ala. 
644; Nashville, etc., R. Co. v. Ham- 
mond, 15 So. 935, 104 Ala. 191; Steed 
v. Knowles, 12 So. 75, 97 Ala. 5735 
Griel v. Lomax, 10 So. 232, 94 Ala. 641; 
Mobile, ete., R. Co. v. George, 10 So. 
145, 94 Ala. 199; Columbus, eter ni 
Co. v. Bradford, 6 So. 90, 86 Ala. 574; 
Moore y. Watts, 2 So. 278, 81 Ala. 261; 
Westbrook v. Fulton, 79 Ala. 510: 
Sandlin vy. Anderson, 76 Ala. 403! 
McDougald’s Adm’r y. Rutherford, 30 
Ala. 253; McKenzie v. Montgomery 


Vv. 


For later cases, developments and changes in the law See Annotations, 


as to the result.’4 
faets in dispute are objectionable as being on the 
weight of the evidence,‘® or on a question of fact.7° 
It follows, therefore, that requests for such instruc- 
tions are properly refused.“* & arly 
or recognized that the assumption by the trial judge 
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Instructions assuming material 


So it is similarly held 


Branch Bank, 65 Am.D. 369, 28 Ala. 
606; Whitsett, Garner & Co. v. Slat- 
er, 23 Ala. 626; Hollingsworth _v. 
Martin, 23 Ala. 591; Brooks v. Hil- 
dreth, 22 Ala. 469; Bradford v. Mar- 
bury, 12 Ala. 520, 46 Am.D. 264; Con- 
tinental Gin Co. v. Milbrat, 65 So. 424, 
10 Ala.App. 351 [cert den 66 So. 1008]. 

Ark.—Kearns v. Steinkamp, 45 S. 
W.(2d) 519, 184 Ark. 1177; Western 
Coal, etc., Co. v. Burns, 104 S.W. 535, 
84 Aris T4ISt) Louis, eter, Ra Comive 
Evans, 96 S.W. 616, 80 Ark. 19; Lit- 
tle Rock, ete., R. Co. v. Barker, 34 
Am.R. 44, 33 Ark. 350; Montgomery v. 
Erwin, 24 Ark. 540; Armistead v. 
Brooke, 18 Ark. 521. 

Cal.—Still ¥. San Francisco, etc., R. 
o., 98 P. 672, 154 Cal. 559, 129 Am-S, 
R:. 177, 20 LAReA.N:Se 3225 Lyon vw. 
United Moderns, 83 P. 804, 148 Cal. 


470, 113 Am-S.R...291, 4 I-R.A.N.S. 
247; Anderson v. Seropian, 81 P. 521, 
147 Cal. 201; Kahn vy. Triest-Rosen- 


berg Cap Co., 139 Cal. 340, 73 P. 164. 
To the same effect see Rogers v. 
Manhattan L. Ins. Co., 71 P. 348, 138 


Cal. 285. 

Colo.—Alley v. Tovey, 242 P. 999, 
78 Colo. 582; Downing v. Brown, 3 
Colo. 571; Patrick Red Sandstone Co. 
v. Skoman, 29-P. 21, 1 Colo.App. 323. 

Conn.—W1lson Vv. Waltersville 
School Dist., 46 Conn. 400; Miles v. 
Douglas, 34 Conn. 393. 

Del.—Daniels y. State, 18 Del. 586, 
48 A. 196, 54 L.R.A. 286. 

D.C.—Huber vy. Teuber, 10 App. 
D.C. 484, 36 Am.R. 110. 

Ga.—Forlaw v. Augusta Naval 
Stores Co., 52 S.E. 898, 124 Ga. 261; 
Crummey v. Bentley, 40 S.E. 765, 114 
Ga. 746; Wylly v. Gazan, 69 Ga. 506; 
Buttram v. Jackson, 32 Ga. 409; Rob- 
erts v. Mansfield, 32 Ga. 228; Robinh- 
son: ‘v.c Schly,, 6).Ga. 5153) Potts! ve 
House, 50 Am.D. 329, 6 Ga. 324. 

Ilii—Beidler v. King, 70 N.E. 763, 
209 Ill. 302 [aff 108 IllApp. 23]; 
Shannon yv. Swanson, 69 N.E. 869, 208 
Ill. 52 [aff 109 IllApp. 274]; West 
Chicago St. R. Co. v. Estep, 44 N.E. 
404, 162 Ill. 180; Grim v. Murphy, 110 
Ill. 271; Chicago & A. R. Co. v. Rob- 
inson, 106 Ill. 142; Commercial Nat. 
Bank v. Proctor, 98 Ill. 558; England 
v. Selby, 93 Ill. 340; Bradley v. Cool- 
baugh, 91 Ill. 148; Straus v. Minze- 
sheimer, 78 Ill. 492; Weaver v. Ry- 
lander, 55 Ill. 529; Chichester v. 
Whiteleather, 51 Ill. 259; Peoria M. 
& KH. Ins.Con ve, Anapewse4on lllees Ge 
Duffield v. Delancey, 36 Ill. 258; Hop- 
kinson vy. People, 18 Ill. 264; Com- 
mercial State Bank of Forreston v. 
Folkerts, 200 Ill.App. 385; Schmal- 
tela woe Peonian Ge laveNC On elo Smile 
App. 335; Shickle-Harrison, ete., Iron 
Co. v. Beck, 112 Ill.App. 444 [aff 72 
N.E 423, 212) Te 268i" Caruthers v. 
Balsley, 89 Ill.App. 559; Prairie State 
Paper Co. v. Sharp, 67 Ill.App. 477; 


Harley v. Weiner, 58 Ill.App. 340; 
Gillingham y. Christen, 55 Ill.App. 
Viet ChicasorwmGor cc wit, Ry (Corby; 


Dixon, 49 Ill.App. 292; 
Kerber, 44 Ill.App. 269; La Pointe v. 
O'Toole, 44 Tll.App. 43; Covert v. 
Nolan, 10 Ill.App. 629; Arundale v. 
Foreman, 2 Ill.App. 572. : 
Ind.—Cleveland, ete., R. Co. v. Gos- 
sett, 87 N.E. 723, 172 Ind. 525; Kuhns 
v. Gates, 92 Ind. 66; Landers vy. Beck, 
92 Ind. 49; Finch v. Bergins, 89 Ind. 
360; Malone v. Stickney, 88 Ind. 594; 
Staats v. Burke, 16 Ind. 448; Cona- 
way v. Shelton, 3 Ind. 334; 
Shore & M. S. Ry. Co. v. W. H. Mc- 
Intyre Co., 108 N.E. 978, 60 Ind.App. 
191; Southern Indiana R. Co. vy. Hog- 
gatt, 73 N.E. 1096, 35 Ind.App. 348. 
Iowa.—Seevers vy. Cleveland Coal 


Channon vy. 


same title and section number, 
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Co., 159 N.W. 194, 179 Iowa 235; Se- 
lensky v. Chicago Great Western R. 
Co., 94 N.W. 272, 120 Iowa 113; Sam- 
ple v. Rand, 84 N.W. 683, 112 Iowa 
616; Connors v. Chingren, 82 N.W. 
934, 111 Iowa 4387; Miller v. Boone 
County; 63 N.W. 352, 
Seekel v. Norman, 43 .W. 
Iowa 254; Hand vy. Langland, 25 N. 
W. 122, 67 Iowa 185; Bryan v. Bra- 
zil, 3 N.W. 117, 52 Iowa 350; Walters 
v. Chicago, ete, R. Co., 41. lowa 71; 
Keenan v. Missouri State Mut. Ins. 
Co., 12 Iowa 126; Tifield v. Adams, 3 
Iowa 487; Howes v. Carver, 3.Iowa 
257; Luman v. Kerr, 4 Greene 159. 
Kan.—Baughman y. Penn, 6 P. 890, 
33 Kan. 504; Jaedicke v. Scrafford, 
15 Kan. 120. ¢ 
Ky.—Adams v. Tiernan, 5 Dana 394; 
Lightburn v. Cooper, 1 Dana 273; 
Bowman y. Bartlett, 8 A. K. Marsh. 


86. 

Me.—Dudley v. Poland Paper Co., 
Ss, A. 157,580 Me. 2573 Thinseott” v, 
Trask, 35 Me. 150; Cowan v. Wheel- 
er, 24 Me. 79. 

Md.—Steinberg v. Pullman Co., 144 
A. 368, 156 Md 329; Surry Lumber 
Co. v. Zissett, 133 A. 458, 150 Md. 494; 
Bastern Shore Trust Co. v. Locker- 
man, 129 A. 915, 148 Md. 628; Philips- 
born Co. v. Fineman, 129 A. 31, 148 
Md. 188; American Fidelity Co. of 
Montpelier, Vt., v. State, 109 A. 99, 135 
Md. 326; Dolby v. Laramore, 89 A. 
442, 121 Md. 618; Monumental Brew- 
ing Co. v. Larrimore, 72 A. 596, 109 
Md. 682; Annapolis Gas, etc., Co. v: 
Fredericks, 72 A. 534, 109 Md. 595; 
Maryland, D. & V. Ry. Co. v. Brown, 


71 A. 1005, 109 Md. 304; Baltimore, 
etce., R. Co. v. State, 64 A. 304, 104 
Md. 76; Baltimore Consol. R. Co. vy. 


State, 46 A. 1000, 91 Md. 506; Jacob 
Tome Inst. v. Crothers, 40 A. 261, 87 
Md. 569; Ricards v. Wedemeyer, 22 
A. 1101, 75 Md. 10; Maltby v. North- 
western Virginia R. Co., 16 Md. 422; 
Denmead vy. Coburn, 15 Md. 29; Au- 
gusta Ins., ete., Co. v. Abbott, 12 Md. 
348; Turner v. Ellicott (Peterson v. 
Ellicott) 9 Md. 52; Grove v. Brien, 1 
Md. 438; Bullitt v. Musgrave, 3 Gill 
31; Connolly v. Kettlewell & Wilson, 
1 Gill 260; McElderry v. Flannagan, 
1 Harr.&G. 308. 

Mass.—Marston v. Rose, 176 N.E. 
189, 275 Mass. 443; McDonough v. 
Vozzela, 142 N.E. 831, 247 Mass. 552; 
Conant v. Constantin, 141 N.E. 587, 
247 Mass. 76; Smedley v. Walden, 141 
N.E. 281, 246 Mass.’ 393; Wright v. 
Fisher, 125 N.E. 172, 234 Mass. 70; 
Bisbee v. McManus, 118 N.B. 192, 229 
Mass. 124; Dunham vy. Holmes, 113 
N.E. 845, 225 Mass. 68; Clark v. Amer- 
ican Express Co., 83 N.E. 365, 197 
Mass. 160; Picard v. Beers, 81 N.E. 
246, 195 Mass. 419; Hayes v. Moul- 
ton, 80 N.E. 215, 194 Mass. 157; Dex- 
ter v. Thayer, 75 N.E. 223, 189 Mass. 
114; Knight v. Overman Wheel Co., 
54 N.E. 890, 174 Mass. 455. 

Mich.—Parke v. Nixon, 104 N.W. 
597, 141 Mich. 267; O’Connor v. Ho- 
gan, 104 N.W. 29, 140 Mich. 613; Lan- 
sky v. Prettyman, 103 N.W. 538, 140 
Mich. 40; Steadman v. Keets, 89 N. 
W. 555, 129 Mich. 669; Gordon v. Al- 
exander, 80 N.W. 978, 122 Mich. 107; 
Britton v. Grand Rapids St. R. Co., 
51 N.W. 276, 90 Mich. 159; Lewis v. 
Rice, 27 N.W. 867, 61 Mich. 97. 

Minn.—Burnett v. Great Northern 
Ri'Co., 79) Now. 523, 76 Minn. 461; 
Macy v. St. Paul, etc., R. Co., 28 N.W. 
249, 35 Minn. 200; Faber v. St. Paul, 


éte:, R.A Co.) 13) No W. °902; .29 Minn, 
465; Jones v. Town, 2 N.W. 473, 26 
Minn..172; Chandler v. De Graff, 25 
Minn. 88; Starkey v. De Graff, 22 
Minn. 431; Hocum v. Weitherick, 22 
Minn, 152; Siebert v. Leonard, 21 
Minn. 442; Schwartz v. Germania 


Ins, Co., 21" Minn. 215; Lake Su- 
perior, etc., R. Co. v. Greve, 17 Minn. 
322. 

Miss.—Beall v. Bullock, 11 So. 720; 
McKee v. Munn, 5 So. 616; French v. 
Sale, 63 Miss. 386; Doe ex dem Shel- 
ton v. Hamilton, 23 Miss. 496, 57 Am. 

149. 

*Mo.—Brady v. Kansas City, etc., R. 
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Co., 102 S.W. 978, 206 Mo. 509 [aff 
105 S.W. 1195, 206 Mo. 509]; St. Louis, 
etc., R.. Co. v. Stewart,.100 S.W. 583, 
201 Mo. 491; Ford v. Dyer, 49 S.W. 
1091, 148 Mo. 528; Dowling v. Gerard 
B. Allen & Co., 88 Mo. 293; Bank of 
North America v. Crandall, 87 Mo. 
208; Maxwell v. Hannibal, ete. R. 
Co., 85 Mo. 95; Comer v, Taylor, 82 
Mo. 341; Wilkerson vy. Thompson, 82 
Mo. 317; Moffatt v. Conklin, 35 Mo. 
453; Merritt v. Given, 34 Mo. 98; 
Dunn v. Kansas City Rys. Co., 204 S. 
W. 592, 199 Mo.App. 621; Carpenter 
v. Gruendler Mach. Co., 141 S.W. 1147, 
162 Mo.App. 296; Hartley v. Cal- 
breath, 106 S.W. 570, 127 Mo.App. 559; 
Bond v. Chicago, etc., R. Co., 99 S.W. 
30, 122 Mo.App. 207; Brock v. St. 
Louis Transit, Cos )Sil Swe velo) 107, 
Mo.App. 109; Campbell v. Stanberry, 
78 S.W. 292, 105 Mo.App. 56; Hester 
v. Fidelity, etc., Co., 78 Mo.App. 505; 
Connor v. Metropolitan L. Ins. Co., 
78 Mo.App. 131; Dulaney v. St. Louis 
Sugar Refining Co., 42 Mo.App. 659; 
Matthews v. Missouri Pac. R. Co., 26 
Mo.App. 75; Cahill v. Liggett, etc., 
Tobacco Co., 14 Mo.App. 596. 

Mont.—Berne vy. Stevens, 215 P. 803, 
67 Mont. 254; Lindsley v. McGrath, 87 
P. 961, 34 Mont. 564. 

Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266; Beeler v. Supreme 
Tribe of Ben Hur, 184 N.W. 917, 106 
Neb. 853; Van Dorn vy. Kimball, 160 
N.W. 953, 100 Neb. 590; South Omaha 
v. Wrzensinski, 92 N.W. 1045, 66 Neb. 
790; Ottens v. Fred Krug Brewing 
Co., 78 N.W. 622, 58 Neb. 331; Blue 
Valley Lumber Co. v. Smith, 67 N.W. 
159, 48 Neb. 293; Terry v. Beatrice 
Starch Co., 62 N.W. 255, 43 Neb. 866; 
Chicago, etc., R. Co. v. Anderson, 56 
N.W. 794, 38 Neb. 112; Galligher v. 
Connell, 53 N.W. 383, 35 Neb. 517; 
Bare v. Kohl, 16 N.W. 824, 14 Neb. 

N.J.—Tooker v. Lonky,'147 A. 445, 
106 N.J.Law 110; Mosca v. Atlantic, 
& S. Ry. Co., 124 A. 600, 100 N.J.Law 
181, 1 N.J.Mise. 615; Anderson v. 
Director General of Railroads, 110 A. 
829, 94 N.J.Law 421; Cavanagh v. 
Borough of Ridgefield in Bergen 
County, 109 A. 515, 94 N.J.Law 147; 
Bellis v. Phillips, 28 N.J.Law 125. 

N.Y.—Link y. Sheldon, 32 N.E. 696, 
136 N.Y. 1; Vroman v. Rogers, 30 N. 
E. 388, 132 N.Y. 167; Wilcox Silver 
Plate, Con vasGreen, 78 ON. Ya Lt [ate 
9 Hun 347]; West v. Banigan, 64 N. 
Y.S. 884, 51 App.Div. 328 [motion den 
63 N.E. 1123, 171 N.Y. 632, and aff 65 
N.E. 1123, 172 N.Y. 622]; White v. 
Ellisburg, 45 N.Y.S. 1122, 18 App.Div. 
514; Trask v. Payne, 43 Barb. 569; 
Schwartz v. Metropolitan St. R. Co., 
78 N.Y.S. 886, 38 Misc. 795; Schoen- 
holts v. Third Ave. R. Co., 37 N.Y.S. 
682, 16 Misc. 7; Rettig v. Fifth Ave. 
Transp. Co., 26 N.Y.S. 896, 6 Misc. 
328 faff 39, N.B. 859, 144 N.Y. 215]; 
Cagney v. Manhattan R. Co., 2 N.Y.S. 
410. See Stearns v. Field, 90 N.Y. 
640 (apparently recognizing rule); 
Watson v. Gray, 4 Abb.Dec. 540, 4 
Keyes 385 (op Dwight, J.). 

N.C.—Rosenmann v. Belk-Williams 
Co., 133 S.B. 282, 191 N.C. 493; Brad- 
ley v. Ohio River, etc., R. Co., 36 S.E. 
181, 126 N.C. 7385; McMillan v. Bax- 
ley; 16 S.E. 845, 112 N.C. 578; 
v. Wilmington, etc., R. Co., 68 N.C. 
395; Wilson v. Holley, 66 N.C. 408; 
State v. Collins, 30 N.C. 407. 

N.D.—Landis v. Fyles, 120 N.W. 
566, 18 N.D. 587. 

Ohio.—Northern Ohio R. Co. v. Rig- 
by, 68 N.E. 1046, 69 Ohio St. 184; 
Goebel v. Hummel, 153 N.E. 223, 21 
Ohio App. 486. 

Okl.—Muskogee Electric Traction 
Co. v. Thompson, 228 P. 963, 100 Okl. 
169; Goodwin vy. Greenwood, 85 P. 
11157) 16VOKI: 1489" 

Or.—Schroeder v. Brown & McCabe, 
116 P. 335, 59 Or. 81; Owens v. Snell, 
etc., Co., 44 P. 827, 29 Or. 488. 

Pa.—Browning v. Rodman, 111 A. 
877, 268 Pa. 575; Bell v. Jacobs, 104 A. 
587, 261 Pa. 204; McHenry v. Buli- 
fant, 56 A: 226,°207> Pas ib. Karl yv: 
Juniata County, 56 A. 78, 206 Pa. 633; 
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Means v. Gridley, 30 A. 390, 164 Pa. 
387; Dunseath y. Pittsburg, etc., 
Traction Co., 28 A. 1021, 161 Pa. 124; 
Haupt 'v. Haupt, 27 A. 768, 157 Pa. 
469; Pennsylvania R. Co. v. McTighe, 
46 Pa. 316; Kennedy v. Loose-Wiles 
Biscuit Co., 94 Pa.Super. 602; Braden 
v. Cook, 18 Pa.Super. 156; Jacoby v. 
North British, etc., Ins. Co., 10 Pa. 
Super. 366, 44 Wkly.N.C. 226; Mus- 
selman v. East Brandy Wine, etc., 
R.Co., 2) WklysN.C. 105. 

S.C.—Lundy v. Southern Beli Tel- 
ephone & Telegraph Co., 72 S.E. 558, 
90 S.C. 25; Frasier v. Charleston, etc., 
R. Co., 52 S.BH. 964, 73 S.C. 140; Watts 
v. Blalock, 17 S.C. 157; State v. Gil- 
reath, 16 S.C. 100; Bamberg v. South 
Carolina’ RiCo7379! S.C61,4 30 Aim: 
13. See Thornton v. Seaboard Air 
Line Ry., 82 S.E. 433, 98 S.C. 348 [rev 
35 S.Ct. 601;°238 U.S. 606, 59 L.Hd. 
1485]. 

S.D.—Richardson v. Dybedahl, 98 
N.W. 164, 17 S.D. 629; Wood v. Stei- 
nau, 68 N.W. 160, 9 S.D. 110; Rapp v. 
Giddings, 57 N.W. 237, 4 S:D. 492. 

Tex.—Martin v. Texas, etc., R. Co., 
26 S.W. 1052, 87 Tex. 117; Goodbar v. 
City Nat. Bank, 14 S.W. 851, 78 Tex. - 


461; Golden y. Patterson, 56 Tex. 
628; Kimbro v. Hamilton, 28 Tex. 
560; Lacoste v. Odam, 26 Tex. 458; 


Wells v. Barnett, 7 Tex. 584; Crozier 
Vo Kinkert)4 “lex: 3252 55d Ama ai Ae 
Cobb v. Beall, 1 Tex. 342; Fort Worth 
& D. S. P. Ry. Co. v. Alexander,. (Civ. 
App.) 51 S.W.(2d) 644; Shuttles v. 
Butcher, (Civ.App.) 1 S.W.(2d) 661; 
Kansas City, M. & O. Ry. Co. v. Per- 
ry, (Civ.App.) 296 S.W. 683; Reeh v. 
Reeh, (Civ.App.) 288 S.W. 276; 
Holmes v. Uvalde Nat. Bank, (Civ. 
App.) 222 S.W. 640; West Lumber 
Co. v. Keen, (Civ.App.) 221 S.W. 625 
[rev (Commn.App.) 237 S.W. 236]; 
Southern Traction Co. v. Owens, (Civ. 
App.) 198 S.W. 150; Hartford Fire 
Ins. Co. v. Walker, (Civ.App.) 153 S. 


W. 398 [rev on other’ grounds 
(Commn.App.) 210 S.W. 682]; John- 
son'v. Hyltin, (Civ.App.) 133 S.W. 
293; Boardman v. Woodward, (Civ. 
App.) 118 S.W. 550; Moore v. Kirby, 
115 S.W. 632, 52 Tex.Civ.App. 200; 
Victoria v. Victoria County, (Civ. 


App.) 115 S.W. 67 [rev on other 
grounds 128 S.W. 109, 103 Tex. 477]; 
Hansen v. Williams, (Civ.App.) 113 
S.W. 312; Texas, etc., R. Co. v. Pow- 
ell, 112 S.W. 697, 51 Tex.Civ.App. 409; 
Missouri, ete., R. Co. v. Steele, 110 S. 
W. 171, 50 Tex.Civ.App. 634; Feille 
v. San Antonio Traction Co., 107 S.W. 
367, 48 Tex.Civ.App. 541; St. Louis, 
ete., R. Co. v. Brosius, 105 S.W. 1131, 
47 Tex.Civ.App. 647; Taylor v. Black- 
well, (Civ.App.) 105 S.W. 214; Hay- 
ward Lumber Co. v. Cox, (Civ.App.) 
104 S.W. 408; Atchison, etc., R. Co. 
v. Sowers, (Civ.App.) 99 S.W. 190 [aff 
29 S.Ct. 397, 213 U.S. 55,53 L.Bd. 695); 
May v. Hahn, (Civ.App.) 97 S.W. 132; 
Gulf, ete., R. Co. v. Batte, (Civ.App.) 
94 S.W. 345; Messer v. Walton, 92 S. 
W. 1037, 42 Tex.Civ.App. 488; Haney 
v. Blandino, (Civ.App.) 89 S.W. 1108; 
Abeel v. McDonnell, 87 S.W. 1066, 39 
Tex.Civ.App. 453; Trinity, etc., R. Co. 
v. Simpson, (Civ.App.) 86 S.W. 1034; 
Taylor v. Houston Electric Co., 85 S. 
W. 1019, 38 Tex.Civ.App. 432; Galves- 
ton, etc., R. Co. v. Manns, 84 S.W. 254, 
37 Tex.Civ.App. 356; Metcalfe v. Low- 
enstein, 81 S.W. 362, 35 Tex.Civ.App. 
619; Mundine v. Pauls, 66 S.W. 254, 
28 Tex.Civ.App. 46; Overall v. Arm- 
strong, (Civ.App.) 25 S.W. 440; Wae- 
ters’ v.. Pape,’ 1 Tex.App.Civ:Cas? ©§ 
(14; Texas; etc., R. Co.’ v; Lanham, 1 
Tex.App.Civ.Cas. § 251. 

Vt.—Foundry Mfg. Co. v. Farr, 126 
A. 548, 98 Vt. 109; Taplin v. Marcy, 
71 A. 72, 81 Vt. 428. 

Wash.—Larson v. McMillan, 170 P. 
324, 99 Wash. 626; Phoenix “Assur. 
Co. v. Columbia & P. S. R. Co., 159 P. 
369, 92 Wash. 419 [mod 162 P. 519, 94 
Wash. 323]; Bell v. Washington Ce- 
soa Shingle Co., 85 P. 405, 8 Wash. 

W.Va.—Harrison vy. Farmer’s Bank, 
4 W.Va. 393. 

Wis.—Mickuczauski 
Mitten Co., 


v. Helmholz 
134 N.W. 369, 148 Wis. 
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[§ 482 


of a material controverted fact in an instruction | given to the jury is error,7® especially where the 


153; Ferguson v. Truax, 110 N.W. 
395, 132 Wis. 478, 14 L.R.A.N.S. 350; 
Hoover v. Tibbits, 13 Wis. 79. 

And see cases supra note 70. 

7g. U.S.—Kimble v. Kiser, 59 F. 
(2a) 626; Crosley v. Reynolds, 196 
F. 640, 116 C.C.A. 314. 

Ala.—Sullivan v. Miller, 140 So. 


606, 224 Ala. 395; Southern Hard- 
ware, etce., Co. v. Standard Equip- 
ment Co., 48 So. 357, 158 Ala. 596; 


Selma -St.,. etc., R. Co. v. Campbell, 
48 So. 378, 158 Ala. 438; Birmingham 
R., etc., Co. v. Hayes, 44 So. 1032, 153 
Ala. 178; Louisville, etc. R. Co. v. 
Christian Moerlein Brewing Co., 43 
So. 723, 150 Ala. 390; Green v. South- 
ern States Lumber Co., 37 So. 670, 141 
Ala. 680; Going v. Alabama Steel, 
ete., Co, 387 So. 784, 141 Ala. 537; 
Wellman v. Jones, 27 So. 416, 124 Ala. 
580; Bates v. Harte, 26 So. 898, 124 
Ala. 427, 82 Am.S.R. 186; Birming- 
ham R., etc., Co. v. City Stable Co., 
24 So. 558, 119 Ala. 615, 72 Am.S.R. 
955; Commercial F. Ins. Co. v. Mor- 
ris, 18 So. 34, 105 Ala. 498; American 
Oak Extract Co. v. Ryan, 15 So. 807, 
104 Ala. 267; Louisville, etc., R. Co. 
v. Davis, 12 So. 786, 99 Ala. 593; Mar- 
ble v. Lypes, 2 So. 701, 82 Ala. 322; 
Nabors v. Camp, 14 Ala. 460; Ala- 
bama Great Southern R. Co. v. C. C. 
Soa & Son, 59 So. 5538, 5 Ala.App. 
584. 

Ark.—Edgar Lumber Co. v. Den- 
ton, 245 S.W. 177, 156 Ark. 46; St. 
Louis, I. M. & S. R. Co. v. Wirbel, 149 
S.W. 92, 104 Ark. 236, Ann.Cas.1914C 


277; Bryant Lumber Co. v. Stastney, 
1112) Siw. 7403) 87 Ark. 321; . Weil. v. 
Fineran, 93 S.W. 568, 78 Ark. 87; 


Western Coal, etce., Co. v. Jones, 87 
S.W. 440, 75 Ark. 76;~ Rector v. Rob- 
ins, 86 S.W. 667, 74 Ark. 437. 

Cal.—People v. Casey, 3 P. 874, 65 
Cal. 260; Matteson v. Southern Pac. 
Gou92) Prot, 6 Cal. App: 318. 

Colo.—City of Colorado Springs v. 
Coray, 139 P. 1031, 25 Colo.App. 460; 
Aliunde Consol. Min. Co. v. Arnold, 
67 P. 28, 16 Colo.App. 542; Bradbury 
v. Alden, 57 P. 490, 13 Colo.App. 208. 

Conn.—Kelley v. Torrington, 68 A. 
855, 80 Conn. 878; Irving y. Shethar, 
42 A. 258, 71 Conn. 434. 

Fla.—Lewter v. Tomlinson, 44 So. 
935, 54 Fla. 215; Southern Pine Co. v. 
Powell, 37 So. 570, 48 Fla. 154; Flor- 
ida Cent., etc, R. Co. v. Foxworth, 
25 So. 338, 41 Fla. 1, 79 Am.S.R. 149; 
Doggett v. Jordan, 2 Fla. 541. 

Ga.—Fullbright v. Neely, 62 S.E. 
188, 131 Ga. 342; Central of Georgia 
R. Co. v. Grady, 39 S.B. 441, 113 Ga. 
1045; Buttram v. Jackson, 32 Ga. 409; 
Black v. Thornton, 30 Ga. 361; Cen- 
tral of Georgia Ry. Co. v. Woodall, 
78 S.E. 781, 13 Ga.App. 50; Atlanta, 
etc., Air-Line R. Co. v. McManus, 58 
S.E. 258, 1 Ga.App. 302. 

Ill.—Illinois Cent. R. Co. v. John- 
son, 77 N.E. 592, 221 Ill. 42; Tllinois, 
etc., R. Co. v. Easterbrook, 71 N.E. 
1116, 211 Ill. 624; Feitl v. Chicago 
City RX. Co: TaeNs 99d) 2148 TL) 279 
{aff 113 I1l.App. 381]; Rabbermann v. 
Carroll; (69s IN.i 9169, 220%) Dla, 253) 
Webster v. Yorty, 62 N.E. 907, 194 Ill. 
408; Dady v. Condit, 58 N.E. 900, 188 
Ill. 234; Tichenor v. Newman, 57 N. 
E. 826, 186 Ill. 264; Illinois Cent. R. 
Co. v. Anderson, 56 N.E. 331, 184 Ill. 
294 [aff 81. Ill.App. 137]; Carter v. 
Marshall, 72 Ill. 609; Levy v. Chicago 
Rys. Co., 167 Ill.App. 527; Brougham 
v. Paul, 138 Ill.App. 455; MclIlwain v. 
Gaebe, 137 Ill.App. 25; Cleveland, 
etc., R. Co. v. Dukeman, 134 I1l.App. 
396; Campbell v. Fierlein, 134 Ill.App. 
207; McKinnie v. Lane, 133 Ill.App. 
438 [aff 82 N.E, 878, 230 Ill. 544, 120 
Am.S.R. 338]; White v. Kiggins, 130 
Tll.App. 404; Cleveland, etc., R. Co. 
v. Dukeman, 130 Ill.App. 105; Chica- 
go City R. Co. v. Schaefer, 121 111. 


App. 334; Swift v. Mutter, 115 Ill. 
App. 3874; Cleveland, etc, R. Co. v. 
Alfred, 113 Ill.App. 236; Chicago, 


etc,, R. Co. v. O’Leary,, 102 Ill.App. 


For later cases, 


, 


Martin v. Leslie, 93 Ill.App. 44; 


665; 
Hayes v. Wagner, 89 Ill.App. 390; 
Meyer v. Meyer, 86 Ill.App. 417; 


Crown Coal, etc., Co. v. Taylor, 81 
Tll.App. 66 [aff 56 N.E. 328, 184 I. 
250]; Dearborn Foundry Co. v. Riel- 
ly, 79 Ill.App. 281; Arnold v. Lom- 
icky, 76 Ill.App. 485; Western Union 
Cold Storage Co. vy. Ermeling, 73 Ill. 
App. 394; Derby Cycle Co. v. White, 
64 Ill.App. 245. 

Ind.—Princeton Coal Co. v. Dowdle, 
142 N.E. 419, 194 Ind. 262; Beery v. 
Driver, 76 N.E. 967, 167 Ind. 127; 
Cleveland, CoC. & St nis iy. iC Onna 
Cloud, 110 N.E. 81, 61 Ind.App. 256; 
Plummer v. Indianapolis Union Ry. 
Co., 104°_N:Ei 601,56 (Ind. App. -615; 
Cleveland v. Emerson, 99 N.E. 796, 51 
Ind.App. 339; Sasse v. Rogers, 81 N. 
BE. 590, 40 Ind.App. 197; Huntingburg 
v. First, 53 N.E. 246, 22 Ind.App. 66; 
Toledo, etc., R. Co. v. Mylott, 33 N.E. 
135, 6 Ind.App. 438. See Cleveland, 
CipGe SauSte, bro eV COn wee larkae dik 
822, 51 Ind.App. 392 (where, 
however, the instruction given was 
not fatally erroneous). 

Iowa.—Fries v. Bettendorf Axle 
Co., 101 N.W. 859, 126 Iowa 138. 

Kan.—Metropolitan St. R. Co. v. 
McClure, 48 P. 566, 58 Kan. 109. 

Ky.—Security Ben. Ass’n of Tope- 
ka, Kan., v. Payne, 300 S.W. 861, 222 
Ky. 332; Sullivan v. Enders, 3 Dana 
66; McGrew v. O’Donnell, 92 S.W. 
301, 28 Ky.L. 1366; Straight Creek 
Coal Co. v. Haney, 87_S.W. 1114, 27 
Ky.L. 1117; Locke v. Lyon Medicine 
Co., 84 S.W. 307, 27 Ky.L. 1; Hender- 
son County v. Dixon, 63 S.W. 756, 23 
Ky.L. 1204; Maddox v. Newport 
News, etc., Co., 37 S.W. 494, 18 Ky.L. 
oie Alexander v. Vandyke, 9 Ky.Op. 
747. 


La.—Muscarelli v. Hodge Fence, 
etc., Co,,~45,S0. 268, 120 ual 335. 

Me.—Whitehouse v. Bolster, 50 A. 
240, 95 Me. 458. 

Md.—Orem Fruit, etc., Co. v. North- 
ern Cent. R. Co., 66 A. 436, 106 Md. 
1, 124 Am.S.R. 462; Calvert Bank v. 
Katz, 61 A, 411, 102 Md. 56. 

Mich.—Karrer v. Detroit, 106 N.W. 
64, 142 Mich. 331; Butler v. Detroit, 
CLO CO. UMOLGENG VW told) Lo Omvitehe 
206; Jones v. McMillan, 88 N.W. 206, 
129 Mich. 86; Blumeno y. Grand Rap- 
ids, etc., R. Co., 59 N.W. 594, 101 Mich. 
325; Lincoln v. Detroit, 59 N.W. 617, 
101 Mich. 245; Hill v. Graham, 40 N. 
W. 779, 72 Mich. 659; Maltby v. Plum- 
mer, 40 N.W. 3, 71 Mich. 578; Wey- 
burn v. Kipp, 29 N.W. 517, 63 Mich. 


79. 

Miss.—American Express (Co. v. 
Jennings, 38 So. 374, 86 Miss. 329, 109 
Am.S.R. 708; Varner v. Gregg, 26 
Miss. 590. 

Mo.—Barr v. Nafziger Baking Co., 
41 S.W.(2d) 559, 328 Mo. 423; Miller 
vy. Busey, 186 S.W. 983; Crow v. 
Houck’s Missouri, ete, R. Co., 111 S. 
W. 583, 212 Mo. 589; Morrell v. Law- 
rence, 101 S.W. 571, 203 Mo. 363, 120 
Am.S.R. 660, 11 Ann.Cas. 650; Shirts 
v. Overjohn, 60 Mo. 305; State,ex rel. 
State Highway Commission y. Wat- 
kins, (App.) 51 S.W.(2d) 543; State 
ex rel. Highway Commission of Mis- 
sourl v, Williams, (App.) 51 S.W.(2d) 
538; Welty v. S. H. Kress & Co., 295 
S.W. 501, 221 Mo.App. 1089; Rey v. 
Fayette R. Plumb, Inc., (Mo.App.) 
287 S.W. 783; McClure v. H. R. En- 
nis Real Estate & Investment Cok, 
268 S.W. 675, 219 Mo.App. 112; Martin 
v. American Magnestone Corporation, 
(App.) 247 S.W. 465; Gunn v. Hemp- 
hill Lumber Co., (App.) 218 S.W. 978; 
Neeley v. Snyder, (App.) 193 S.W. 610; 
Christian v. McDonnell, 106 S.W. 1104, 
127 Mo.App. 630; Muncy v. Bevier, 
101 S.W. 157, 124 Mo.App. 10; Klein 
v. St. Louis Transit Co., 93 S.W. 281, 
117 Mo.App. 691; Stanley v. Chicago, 
etc., R. Co., 87 S.W. 112, 112 Mo.App. 
601; Abbott v. Marion Min. Cons 
S.W. 110, 112 Mo.App. 550; Stripling 
v. Maguire, 84 S.W. 164, 108 Mo.App. 


594; Kupferschmid v. Southern Elec- 
tric R. Co., 70 Mo.App. 438; Blasland- 
Parcels-Jordan Shoe Co. v. Hilig, 70 
Mo.App. 301; Walters v. Cox, 67 Mo. 
App. 299. See Weddie v. Tarkio Elec- 
tric & Water Co., (App.) 230 S.W. 386 
(recognizing rule). 

Mont.—Stephens v. BPlliott, 92 P. 
45, 36 Mont. 92; Gallick v. Bordeaux, 
78 P. 583, 31 Mont. 328; Lawrence v. 
Westlake, 73 P. 119, 28 Mont. 503. 

Neb.—Jessup v. Davis, 211 N.W. 
190, 115 Neb. 1, 56 A.L.R. 1403 [error 
dism 48 S.Ct. 300, 276 U.S. 593, 72 L. 
Ed. 722]; Wiseman v. Carter White 
Lead Co., 160 N.W. 985, 100 Neb. 584; 
Van Nortwick .v. Holbine, 86 N.W. 
1057, 62 Neb. 147. 

N.Y.—Fox v. Manhattan R. Co., 73 
N.Y.S. 896, 67 App.Div. 460; Lawson 
v. Metropolitan St. R. Co., 57 N.Y.S. 
997, 40 App.Div. 307 [aff 59 N.H. 1124, 
166 N.Y. 589]; Griffin v. White, 52 N. 
Y:S., 807, 32 App: Div. =630;. Moran’ v: 
McClearns, 60 Barb. 388, 4 Lans. 288, 
41 How.Pr. 289; Gurney v. Smithson, 
20 N.Y.Super. 396; Durst v. Ernst, 
45 Mise. 627, 91 N.Y.S. 13. 

N.C.—Brewster v. Elizabeth City, 
54 S.B. 784, 142 N.C. 9; Peoples v. 
North Carolina R. Co., 49 S.E. 87, 137 
N.C. 96; Harrison v. Western Union 
5 HCO. (48) Sub) 102, be Gq Ne Oreos te 
Ward v..Odell Mfg. Co., 31 S.E. 495, 
123 N.C. 248. 

Okl.—Swift v. McMurray, 271 -P. 
685, =L301 Ok 21 04:5. Ohiearsow eve. 
Co. v. Stibbs, 87 P. 293, 17 Okl. 97 [er- 
ror dism.28 S.Ct. 259, 207 U.S. 602, 52 
L.Ed. 359]; Archer v. U. S., 60 P. 268, 
9 OKl. 569. 

Or.—West v. McDonald, 136 P. 650, 
6%yOr, S51: 

Pa.—Greenfield v. East Harrisburg 
Pass. R. Co. 355A. 626, 178 Pa.1943 
Bogle’s Ex’rs v. Kreitzer, 46 Pa. 465; 
Baker vy. Moore, 29 Pa.Super. 301. 

R.I.—Taber v. New York, etc., R. 
Cos, 6 TAN 9 28 Resi 269. 

Tex.—International, etce., R. Co. v. 
Brice, 97 S.W. 461, 100 Tex. 203 [rev 
(Civ.App.) 95 S.W. 660]; The G., H. 
& S. A. Ry. Co. v. Davidson,.61 Tex. 
204; Rogers v. Brodnax, 24 Tex. 538; 
McGreal v. Wilson, 9, Tex. 426; Atch- 
ison; (DL. (& "|S. B. iRy. | Conve, duucas, 
(Civ.App.) 148 S.W. 1149 [certified 
question answered 144 S.W. 1126, 105 
Tex. 82) \Chicaeouvete: a iRiei@or ove 
Groner, 111 S.W. 667, 51 Tex.Civ.App. 
65; Galveston, etc., R. Co. v. Worth, 
(Civ.App.) 107 S.W. 958; Seal v. Hol- 
comb, 107 S.W. 916, 48 Tex.Civ.App. 
330; St. Louis Southwestern R. Co. 
v. Thompson, (Civ.App.) 103 S.Ww. 
684; McCracken y. Lantry-Sharpe 
Contracting Co., 101 S.W. 520, 45 Tex. 
Civ.App. 485; Texas Cent. R. Co. v. 
Waldie, (Civ.App.) 101 S.W. 517; Ho- 
tel Cliff Assoc. v. Peterman, (Civ. 
App.) 98 S.W. 407; Texas, etc., R. Co. 
v. Felker, 93 S.W. 477, 42 Tex.Civ. 
App. 256; Ullman y. Devereux, (Civ. 
App.) 93 S.W. 472; Dallas Consol. 
Electric St. R. Co. v. Ely, (Civ.App.) 
91 S.W. 887; Houston, ete, R.-Co. v. 
Burns, 90 S.W. 688, 41 Tex.Civ.App. 
83; Missouri, ete., R. Co. v. Wolf, 89 
S.W. 778, 40 Tex.Civ.App. 381; Dallas 
Electric Co. v. Mitchell, (Civ.App.) 
76 S.W. 935; Robbins v. Voss, (Civ. 
App.) 64 S.W. 313; St. Louis South- 
western R. Co. v. Smith, (Civ.App.) 
63 S.W. 1064; Luckie v. Schneider, 
(Civ.App.) 57 S.W. 690; Clark v. 
Clark, 51_S.W. 337, 21 Tex.Civ.App. 
371; St. Louis Southwestern R. Co. 
v. Casseday, (Civ.App.). 48 S.w. 6 
[rev on other grounds 50 S.W. 125, 92 
Tex..525]5 | Missouri, (ete, IR: JCo.- Ww 
Brown, (Civ.App.) 39 S.W. 326.’ See 
Paris & G. N. Ry. Co. v. Robinson, 140 
S.W. 434, 104 Tex. 482 [rev (Civ. App.) 
127 S.W. 294]. , 

Utah.—Davidson v. Utah Independ- 
entel. Co. S97 P. 24, 84 Utah odo: 

W.Va.—Dillon & Harrison v. Sub- 
ores Land Co., 80 S.E. 471, 73 W.Va. 


developments and changes in the law see Annotations, same title and section number, 
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defect in the instruction so given is called to the 
attention of the court.7® It has been held that the 
error is not cured by the giving of other instrue- 
tions, which submit for the determination of the 
jury the existence of such facts.8° Where the evi- 
dence is conflicting, the court should not assume, 
in an instruction, that a verdict will or should be 
returned for any particular party,*! or for any 
particular amount.’ An instruction should not be 
drawn so that it is difficult to-say whether or not 
an issuable fact has been assumed.*? 

[§ 483] (2) Limitations and Qualifications of Gen- 
eral Rules against Assumption of Facts.°+ An in- 


struction which leaves to the jury the determina- - 


tion as to the existence of a certain fact may not 
be regarded as an assumption of such fact.8® So 
charges as to matters of law which are for the court 
to decide may not be regarded as charges on the 
facts.£ It has been held or recognized that it is 
not an assumption of fact for the court to state 
the legal effect of documents ;8* to apply the law to 
the facts of the case as found by the jury;*® to 
give the rules of law to be applied to the facts as 
they are determined by the jury;*® to state that cer- 
tain matters would authorize a certain finding ;°° to 
state that the jury are to determine for themselves 
what allegations of the complaint have been proved 
by a preponderance of the evidence and what have 
not;°! to state a legal presumption with reference 
to a fact,®°? to state the legal effect of the facts 
if found;°? or to state what is an obvious conelu- 
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sion,®* or what necessarily follows,?® from certain 
facts found. According to some cases an instruc- 
tion does not assume the existence of a certain condi- 
tion or matter where, under the instruction, the 
jury’s finding of its existence is a necessary part 
of an affirmative finding by the jury as to a related 
matter submitted by the instruction.®® No improper 
assumption of fact is involved in correct instrue- 
tions advising the jury as to the elements and meas- 
ure of damages.®* In order to render a statement 
or assumption in a charge violative of a constitu- 
tional provision forbidding trial judges to charge 
with reference to matters of fact or to comment 
thereon, the statement must be such as _ to lead, 
or tend to lead, the jury to believe that the fact 
adverted to is an established one.°* And the view 
has been expressed that courts should treat instruc- 
tions as erroneous as assuming facts only when the 
language employed is, within its own terms, clearly 
a charge or comment on the weight of evidence.®® 
The assumption of a fact which is not a material 
one may be disregarded.t 

Hypothetical statements. While the fact that an 
instruction hypothesizes certain facts does not nec- 
essarily prevent its being erroneous as an improper 
assumption of another fact or other facts in such 
instruction,” in general, statements in hypothetical 
form in respect of a fact or facts in controversy, 
which do not prevent the jury from determining as 
to. the existence of such fact or facts, are not ob- 
jectionable as assuming the existence of such fact 


And see cases supra and note 7. 

Prejudicial or harmless error af- 
fecting review by appellate court see 
Appeal and Prror § 3018. 

79. Steagall v. McKellar, 20 Tex. 
LET 

80. Cahoon v. Marshall, 25 Cal. 
197; Bressler v. Schwertferger, 15 Ill. 
App. 294; Haynor v. Excelsior 
Springs Light, ete., Co., 108 S.W. 580, 
129 Mo.App. 691; Morton v. Harvey, 
77 N.W. 808, 57 Neb. 304. 

81. Hawk v. Ridgway, 33 IJ. 473; 
Aurora Trust & Savings Bank v. 
Fidler, 200 Ill.App. 233. 

g2. Aurora Trust & Savings Bank 
v. Fidler, supra. ; 

83. Weddle v. Tarkio Electric & 
Water Co., (Mo.App.) 230 S.W. 386. 

84. Hypothetical statement in in- 
structions in general see supra § 480. 


85. Ill.—Kusturin v. Chicago & A. 
R. Co., 209 Ill.App. 55 [aff 122 N.B. 


512, 287 Ill. 306]; Flynn v. St. Louis 
Nat. Stock Yards, 165 IJl.App. 646. 
Ind.—Citizens’ St. R. Co. v. Hoff- 
bauer, 56 N.E. 54, 23 Ind.App. 614. 
lowa.—Lauer v. Banning, 131 N.W. 
783, 152 Iowa 99. See Dow v. Des 
Moines City Ry. Co., 126 N.W. 918, 
148 Iowa 429 (obstruction upheld). 
Mo.—Plater v. W. C. Mullins Const. 
-Co., 17 S.W.(2d) 658, 223 Mo.App. 650. 
N.Y.—Nugent v. Breuchard, 36 N.Y. 
-S. 102, 91 Hun 12 [aff 51 N.E. 1092, 
PST NGY 268715 
Tex.—Ft. Worth & R. G. Ry. Co. v. 
Montgomery, (Civ.App.) 141 S.W. 813. 
See Fitzgerald v. Clark, 42 P. 273, 
17 Mont. 100, 52 Am.S.R. 665, 30 L.R. 
A. 803 [aff 18 S.Ct. 941, 171 U.S. 92, 
43 L.Ed. 87] (apparently recognizing 
rule). : 
86. Martin v. Seaboard Air Line 
Ry., Co., 93 S.B. 336, 108 ‘S.C. 130; 
“Metz v. Metz, 91 S.E. 864, 106 S.C. 
4, 
oor. Barada-Ghio Real Estate Co. 
v. Keleher, (Mo.) 214 S.W. 961; Sud- 
.@uth v. Sumeral, 39 S.E. 534, 61 S.C. 
276, 85 Am.S.R. 883. 
88. Houston, etc., R. Co. v. White, 
56 S.W. 204, 23 Tex.Civ.App. 280. 
89. Goehring v. Rogers, 227 P. 687, 
© 67 Cal.App. 253. 


90. Owen v. Christensen, 76 N.W. 
10038, 106 Iowa 394. 

91. Kreag v. Anthus, 28 N:E. 773, 
2 Ind.App. 482. 

92. Webb v. Gray, 62 So. 194, 181 
Ala. 408; Anthony v. Seed, 40 So. 577, 
146 Ala. 193; Indianapolis v. Mul- 
lally.7 TN! 1132; S8SaInd App! 9255 
Virginia F. & M. Ins. Co. v. Hogue, 
54 S.E. 8, 105 Va. 355. 

93. Lauer vy. Banning, 131 N.W. 
783, 152 Iowa 99. 

See Missouri Pac. R. Co. v. Hanna, 
247 S.W. 1044, 157 Ark. 32, 262 U.S. 
740, 67 L.Ed. 1209 [certiorari dism 
45 S.Ct. 36, 266 U.S. 184, 69 L.Ed. 235] 
(instruction held not erroneous). 

94. Devine v. Chicago, etc., R. Co., 
69 N.W. 1042, 100 Iowa 692; Texas, 
etc., R. Co. v. Jones, (Tex:Civ.App.) 
39 S.W. 124. 2 

95. Western Union Telegraph Co. 
v. Wilson, 133 S.W. 845, 97 Ark. 198; 
Western Union Telegraph Co. vy. 
Sockwell, 121 S.W. 1046, 91 Ark. 475; 
Brinck v. Bradbury, 176 P. 690, 179 
Cal. 376; Torreyson v. United Rys. 
Co. of St. Louis, 145 S.W. 106, 164 
Mo.App. 366 [aff 152 S.W. 32, 246 Mo. 
696]; Bolton v. Western Union: Tele- 
graph Co., 65 S.E. 937, 84 S.C. 67. See 
Caruthers v. Link, 154 S.W. 330 (in- 
Se was not ground for rever- 
sal). 

{a} Dlustrations.—(1) Mental an- 
guish. Western Union Telegraph Co. 
v. Wilson, 133 S.W. 845, 97 Ark. 198; 
Western Union Telegraph Co. v. Sock- 
well, 121 S.W. 1046, 91 Ark. 475. (2) 
Pain and anxiety or mental anguish. 
Brinck v. Bradbury, 176 P. 690, 179 
Cal. 376; Torreyson v. United Rys. 
Co. of St. Louis, 145 S.W. 106, 164 
Mo.App. 366 [aff 152 S.W. 32, 246 Mo. 
696]. See Fullerton v. Fordyce, 44 8. 
W. 1056, 144 Mo. 519 (instruction was 
not ground for reversal); Yellow Pine 
Paper Mill Co. v. Lyons, (Tex.Civ. 
App.) 159 S.W. 909 (instruction was 
not erroneous). 

96. Van Loon vy. St. Louis Mer- 
chants Bridge Terminal Co., 6 S.W. 
(2d) 587, 319 Mo. 948 [cert den 49 S. 
CE.Msl, 2789 US) 632,273 5 Leds 1649); 


McMillan v. Bausch, (Mo.) 234 S.W. 
835; Brady v. Kansas City St. 1. & 
Can eae COMM LOZ, SVs co COs ODI SONNE 
1195, 206 Mo. 509. 

[a] Thus the view has been taken 
that an instruction which submits to 
the jury the question as to whether 
a person had knowledge of a certain 
matter or condition necessarily re- 
quires a determination by the jury as 
to whether such matter or condition 
exists, and therefore, does not as- 
sume its existence. Wan Loon y. St. 
Louis Merchants Bridge Terminal Co., 
6 S.W.(2d) 587, 319 Mo. 948 [cert den 


49. S.Ct. 31) 22708) SUR Ste6323 Sao: 
549]; McMillan y. Bausch, (Mo.) 234 
S.W.. 835. 


97. Illinois Cent. R. Co. v. Prickett, 
71 N.E. 435, 210 Ill. 140; Louisville 
& Southern Indiana Traction Co. v. 
Miller, 142 N.E. 410, 82 Ind.App. 344; 
Starnes v. St. Joseph Ry., Light, Heat 
& Power Co., (Mo.) 52 S.W.(2d) 852; 
Gayle v. Missouri Car, ete., Co., 76 
S.W. 987, 177 Mo. 427; Lee v. Ham- 
mond, 90 N.W. 10738, 114 Wis. 550. 

Reference to ad damnum clause in 
ora Ng shoe te in general see Damages § 
372. 

Particular instructions assuming 
or not assuming facts see infra §$ 
484, 485. 

98. Haaga v. Saginaw Logging 
Co., 14 P.(2d) 55 [pet for leave to ap- 
ply for new trial gr 15 P.(2d) 655). 

99. McCallum v. Houston EHlec- 
tric Co., (Tex.Civ.App.) 280 S.W. 342; 
Payne v. Bannon, (Tex.Civ.App.) 238 
S.W. 701. 

1. Pecos & N. T. Ry. Co. v. Trow- 
er, 180 S.W. 588, 61 Tex.Civ.App. 53: 
Heath v. Seattle Taxicab Co., 131 P. 
843, 73 Wash. 177. 

Prejudicial or harmless error af- 
fecting review by appellate court in 
general see Appeal and Error § 3018. 

2. Benefit Ass’n of Ry. Employees 
v. Armbruster, 116 So. 164, 217 Ala. 
282; Bates v. Ford, 162 S.W. 1097, 
110 Ark. 567. Compare La Fitte v. 
McNeel Marble Co., 76 S.E. 1013, 83 
S.C. 3878 (instruction fairly within 
ru’e permitting statement of fact hy- 
pothetically). 
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or facts, as, for example, if the jury “find,’* “be- 
lieve,”’® “find and believe,”® from the evidence, or 
if the jury “find,”’? that a certain fact or facts 
exist, or if the jury “so find,’® “find the facts as so 
stated,”® “find all the foregoing facts from the evi- 
dence,” following a recital of certain matters. 
Where the hypothetical form has once been duly 
used in the instruction in connection with a mate- 
rial matter, the omission of such form in a subse- 
quent reference to such matter does not neces- 
sarily render such reference an assumption of fact,*? 


3. Ala.—Faulkner v. Gilchrist, 143 
So. 803; City of Jasper v. Lacy, 112 
So. 307, 216 Ala. 26; Emerson v. 
Lowe Mfg. Co., 49 So. 69, 159 Ala. 350; 
Birmingham R., etc., Co. v. Enslen, 
39 So. 74, 144 Ala. 343. ; 

Ark.—Yaffee v. Ft. Smith Light & 
Traction Co., 252 S.W. 925, 159 Ark. 
636; Wisconsin & Arkansas Lumber 
Co. v. Thomas, 219 S.W. 779, 143 Ark. 
106: St.Louis, T).M. & S::Ry. Co. v. 
Hartung, 128 S.W. 1025, 95 Ark. 220. 

Cal.—Peterson v. California Cotton 
Mills Co., 130 P. 169, 20 Cal.App. 751. 

HU—Arnold ww... Dodson, 2 I12)0 N.E. 
70, 272 Ill. 377 [aff 193 Ill.App. 62]; 
Fitzgerald vy. Benner, 76 N.E. 709, 219 
Ill. 485; Ladd v. Piggot, 2 N.E. 503, 
114 Ill. 647; Kusturin v. Chicago & 
A. R.'Co:, 209 Ill-App. 55 [aff 122 N: 
EB. 512, 287 Ill. 306]. 

Ind.—Louisville & Southern India- 
na Traction Co. v. Miller, 142 N.E. 
410, 194 Ind. 207; Cook & Bernheimer 
Co. v. Hagedorn, 13i N.E. 788, 82 Ind. 
App. 444; Louisville & Southern In- 
diana Traction Co. v. Miller, 142 N. 
E. 410, 82 Ind.App. 344; Allen v. 
Powell, 115 N.E. 96, 65 Ind.App. 601; 
I. F. Force Handle Co. v. Hisey, 96 
N.E. 648, 52 Ind.App..235. See Lake 
Erie & W. R. Co. v. Howarth, 124 N.E. 
687, 127 N.E. 804, 73 Ind.App. 454 
(instruction upheld). 

Mo.—Phippin v. Missouri P. R. Co., 
93 S.W. 410, 196 Mo. 321; Moore v. 
St. Louis Transit Co., 91 S.W. 1060, 
193 Mo. 411; Essenpreis v. Elliott’s 
Department Store, (App.) 37 S.W. 
(2d) 458 [cert quashed 51 S.W.(2d) 
1015]; Barnes-Crosby Co. of Mis- 
souri v. T. M. Sayman Products Co., 
(App.) 27 S.W.(2d) 709; Niehaus v. 
Schultheis, (App.) 17 S.W.(2d) 603; 
Agee vy. Herring, 298 S.W. 250, 221 
Mo.App. 1022; EF. G. Barton Cotton 
Co. v. Vardell, 275 S.W. 62, 217 Mo. 
App. 691; Jackson v. Anderson, 
(App.) 273 S.W. 429; Mabe v. Gille 
Mfg. Co., 271 S.W. 1028, 219 Mo.App. 
234; Armstrong v. Scullin Steel Co., 
(App.) 268 S.W. 386; Ingram v. 
Poston, (App.) 260 S.W. 773; Yarde 
v. Hines, 238 S.W. 151, 209 Mo.App. 
547; Beall v. Kansas City Rys. Co., 
(App.) 228 S.W. 834; Pennington vy. 
Kansas City Rys. Co., 213 S.W. 137, 
201 Mo.App. 488; Southard v. Kansas 
City Southern Ry. Co., (App.) 191 S. 
W. 1101; Travis v. Continental Ins. 
Co., (App.) 179 S.W. 766; Wills v. 
Cape Girardeau, S. W. Ry. Co., 44 Mo. 
App. 51. 

$.C.—La Fitte v. McNeel Marble 
Cor, TORSSS1013, 88S.Ch 3878. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. McCormick, (Civ.App.) 160 
S.W. 429; Missouri, K. & T. Ry. Co. 
of Texas v. Gillenwater, (Civ.App.) 
146 S.W. 589; St. Louis Southwest- 
ern Ry. Co. of Texas v. Norvell, (Civ. 
App) 115) Siw. 86d) Texas, ete., oR: 
Co. v. McDonald, (Civ.App.) 85 S.W. 
493 [rev on other grounds 88 S.w. 
201, 79 Tex. 207]; Chicago, etc., R. 
Co. v. Cain, 84 S.W. 682, 37 Tex.Ciy. 
App. 531. 

[a] Thus an instruction to give 
effect to certain facts “if proved by 
a fair preponderance of the evidence” 
as stated in the instruction was not 
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erroneous as assuming facts which 
the jury had to determine. Cook & 
Bernheimer Co. v. Hagedorn, 131 N.E. 
788, 82 Ind.App. 444. “) 

{[b] Use of word “facts” in re- 
spect of matters hypothesized does 
not necessarily render the instruc- 
tion erroneous. Jeffries v. Walsh 
Fire Clay Products Co., (Mo.App.) 
233 S.W. 259. 

[c] Use of “when” instead of “if” 
or “whenever,” as introductory word, 
does not necessarily give rise to an 
assumption of fact. Lightman Bros. 
v. Goldstein, 51 So. 164, 164 Ala. 660; 
Elledge v. National City, etc., R. Co., 
34 P. 720, 852, 100 Cal. 282, 38 Am.S. 
R. 290. 

4. Dolman Co. v. Rubber Corpora- 
tion of America, 293 P. 129, 109 Cal. 
App. 353; Davis v. Babb, 125 N.E. 
403, 190 Ind. 173; Glover v. Pfeuffer, 
(Tex.Civ.App.) 163 S.W. 984. 

5. Ala.—Benefit Ass’n of Railway 
Employees v. Armbruster, 140 So. 
356, 224 Ala. 302. 

Cal.—Cassinelli v. Bennen, 294 P. 
748, 110 Cal.App. 722; Arundell v. 
American Oilfields Co., 160 P. 159, 31 
Cal.App. 218. 

Ill.—Arnold v. Dodson, 112 N.E. 
70, 272 fll. 377 [aff 193 Ill.App. 62]. 

Ky.—Mann vy. Woodward, 290 S. 
W. 333, 217 Ky. 491; Chesapeake & O. 
Ry. Co. v. Conley, 124 S.W. 861, 136 
Ky. 601. 

Miss.—Illinois Cent. R. Co. y. Cole, 
74 So. 766, 113 Miss. 896. 

Tex.—St. Louis & W. Ry. Co. of 
Texas v. Casseday, 50 S.W. 125, 92 
Tex. 527; Drewery v. El Paso Elec- 
trie’ Ry. “Co., )(Civ.App.))) 120) .S2W.. 
L062 Houston ete.) RiVvCo, Aw aOram, 
(Civ.App.) 92 S.W. 1029; San Anto- 
nio Foundry Co. v. Drish, 85 S.W. 440, 
38 Tex.Civ.App. 214; Galveston, etc., 
R. Co. v. Fry, 84 S.W. 664, 37 Tex. 
Civ.App. 552; St. Louis Southwest- 
ern R. Co. v. Wright, (Civ.App.) 84 
S.w. 270. r 

6 Lewis v. Illinois Cent. R. Co., 
CMO) TOM SEW: 2d)e 1-22) WeSmiths eye 
Wells, 31 S.W.(2d) 1014, 326 Mo. 525; 
Cunningham y. Doe Run Lead Co., 
(Mo.) 26 S.W.(2d) 957; Smith v. 
Gately Stores, (Mo.App.) 24 S.W.(2d) 
200; Beebe v. Kansas City, 17 S.W. 
(2d) 608, 223 Mo.App. 642; Jackson 
v. Anderson, (Mo.App.) 273 S.W. 429; 
Liljegren v. United Ry. Co. of St. 
Louis, (Mo.App.) 227 S.W. 925. 

7. Lewis v. Illinois Cent. R. Co., 
(Mo.) 50 S.W.(2d) 122;) El Paso & 
S. W. Ry. Co. v. Havens, (Tex.Civ. 
App.) 216 S.W. 444; Caywood v. Seat- 
ole: Electric Co., 110 P. 420, 59 Wash. 


8. Arundell v. American Oilfields 
Co. 160, Pay 159, 0381 a iGal App 213k 
Koonse v. Missouri Pac. R. Comes 
S.W.(2d) 467, 322 Mo. 813 [cert den 
50 S.Ct. 34, 280 U.S. 582, 74 Ld. 
632]; Stevens vy. Westport Laundry 
Co., 25 S.W.(2d) 491, 224 Mo.App. 955; 
Mabe v. Gille Mfg. Co., 271 S.W. 1023, 
219 Mo.App. 284; Dodge v. Cityeo£ 
aren: (Mo.App.) 260 S.W. 1012. 

+ Roma v. Climax Co. of Lowel 
92 A, 427, 88 Conn. 642. ee 

10. Raxworthy vy. Heisen, 191 Ill. 
App. 457 [aff 113 N.E. 699, 274 Ill. 
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nor is there such an assumption where the instrue- 
tion is conditioned on the jury’s belief, from the 
evidence, of the existence of every fact stated, al- 
though that condition is not repeated before each 
one of the separate facts.?? 
tion of fact for the court to direet what verdict 
to return or what finding to make in ease a specified 
hypothetical state of facts is found to exist,'? or 
that, if the jury believe certain recited evidence, 
they should find for plaintiff.1+ 

Stating issues, theories, and evidence. 


It is not an assump- 


It is not 


398]. 

11. Flynn v. St. Louis Nat. Stock 
Yards, 165 Ill.App. 646; Costello v. 
Kansas City, 219 S.W. 386, 280 Mo. 
576; Longan v. Weltmer, 79 S.W. 655, 
180 Mo. 322, 103 Am.S.R. 573, 64 L.R. 
A. 969; Pettitt v. Kansas City, (Mo. 
App.) 267 S.W. 954; Scharff v. Stand- 
ard Tank Car Co., 264 S.W. 56, 214 
Mo.App. 658; Warnke vy. Leschen & 
Sons Rope Co.,171 S.W. 643, 186 Mo. 
App. 30. See Koonse v. Missouri Pac. 
R. Co., 18 S.W.(2d) 467, 322 Mo. 813 
[cert den 50 S.Ct. 34, 280 U.S. 582, 74 


L.Ed. 632] (apparently recognizing 
rule); Phelan y. Granite Bituminous 
Paving Co., 167 S.W. 1059, 183 Mo. 


App. 531 (construction as a whole). 


12. Schmitt v. Kurrus, 85 N.E. 261, 
234 Ill. 578. 
13. Alas—Benefit Ass'n of Rail- 


way Employees v. Armbruster, 140 
So. 356, 224 Ala. 302. 

Cal.—Carey v. Pacific Gas & Elec- 
tric Co., 242 P. 97, 75 Cal.App. 129. 

TIll.—Mallen vy. Waldowski, 67 N. 
BE. 409, 203 Ill. 87 [rev 101 Ill.App. 
367]; Illinois Cent. R. Co. v. Turner, 
62: N.Bi2 798, -194 Tl.” 575. Lath 9% TE. 
App. 219]; Reynolds v. Blake, 111 Ill. 
App. 53. 

Iowa.—Christy v. Des Moines City 
R. Co., 102 N.W. 194, 126 Iowa 428. 

Mass.——Emmons y. Alvord, 59 N.E. 
126, 177 Mass. 466. 

Miss.—tIllinois Central R. Co. 
Cole, 74 So. 766, 113 Miss. 896. 

Mo.—Lewis v. Illinois Cent. R. Co., 
50 S.W.(2d) 122; Cunningham y. Doe 
Run Lead Co., 26 S.W.(2d) 957; Phip- 
pin v. Missouri Pac. R. Co., 93 S.W. 
410, 196 Mo. 321; Harrison v. Kan- 
sas City Electric Light Co., 93 S.W. 


ve 


951, 195 Mo. 606, 7 L.R.A.N.S. 293; 
Moore v. St. Louis Transit Co., 91 
S.W. 1060, 193 Mo. 411; Wendler v. 


People’s House Furnishing Co., 65 S. 
W. 737, 165 Mo. 527; Allen v. Purvis, 
(App.) 30 S.W.(2d)°196; Agee v. Her- 
ring, 298 S.W. 250, 221 Mo.App. 1022; 
Evans v. Joplin, 84 Mo.App. 296; 
Wills v. The Cape Girardeau. S. W. 
Ry. Co., 44 Mo.App. 51. 

Tex.—Houston, etc., R. Co. v. Oram, 
(Civ.App.) 92 S.W. 1029; St. Louis 
Southwestern R. Co. v. Wright, (Civ. 
App.) 84 S.W. 270; Galveston, ete., R. 
Co. v. Karrer, (Civ.App.) 70 S.W. 328; 
Galveston, etc., R. Co. v. Buch, 65 S.W. 
681, 27 Tex.Civ.App. 283; Galveston, 
ete. ch. Convo Parvin Gs S:Wwe fO0S at 
Tex.Civ.App. 60; International, etc., 
R. Co. v. Martinez, (Civ.App.) 57 S.W. 
689; Galveston, etc., R. Co. v. Zant- 
zinger, (Civ.App.) 49 S.W. 677 [aff 
53 S.W. 379, 93 Tex. 64, 47 L.R.A. 282, 
Tt AneS. Rs 8297. 

[a] Thus an instruction to find 
for plaintiff, if the jury ‘find and 
believe from the evidence facts re- 
quired to be found” in a previous in- 
struction, and if they “further find 
and believe from the evidence” cer- 
tain additional recited matters, was 
not objectionable as assuming the 
truth ot facts in previous instruc- 
tions. Cunningham vy. Doe Run Lead 
Co., (Mo:) 26 S.W.(2d) 957; Lilje- 
gren v. United Rys. Co. of St. Louis, 
(Mo.App.) 227 S.W. 925. 

14. Hall v. Posey, 79 Ala. 84. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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an assumption of fact for the court to state the 
claims of the parties on questions of fact in the 
case!® as alleged in pleadings; to direct a verdict 
for plaintiff Gf the facts, alleged in the declara- 
tion and set forth in the instructions, have been 
to state the theories of the parties au- 
thorized by the facts and circumstances in evi- 
dence;*® to state the issues as made by the plead- 
or, in general, to state the facts in issue 
and submit them to the jury for decision.?° 
charge, by failing to adopt the theory of one of the 


a 17 
proved ;1" 


Tua eRS ee 


parties, does not thereby make an 
fact in dispute.*4 


Statement of law. It is not an assumption of fact 
for the court merely to state an abstract legal propo- 
and an instruction which merely asserts 
such a proposition without attempting to apply it to 


sition ;?? 


the facts of the particular ease is 


objection that it assumes the existence or nonexist- 
Statement of a duty imposed by 


ence of facts.72 


15. Cal.—Jarman v. Rea, 70 P. 216, 
137 Cal. 339. See Dawson v. Pacifie 
Ry. Co.j9170-P, 6035-177 Cal. 268 Gin- 
struction upheld). 

Colo.—De St. Aubin v. Field, 62 P. 
HO9S 27 “Coloy 44. 

Conn.—Nolan v. Town of Mansfield, 
100 A. 488, 91 Conn. 542; Dexter v. 
McCready, 5 A. 855, 54 Conn. 171. 
Secye NL ae v. Cottingham, 58 Ga. 
559. 

Me.—Skene v. Graham, 100 A. 938, 
116 Me. 202. 

Mass.—Fisk v. New England Tire 
& Supply Co., 138 N.E. 901, 244 Mass. 
364 


N.Y.—Polykranas vy. Krausz, 77 N. 
WoS: 46,73. App-Dive -58355 West ° v. 
Banigan, 64 N.Y.S. 884, 51 App.Div. 
328 [motion to dismiss appeal den 63 
N.B. 1123, 071 N:-Y.) 622, and et 65 
N.B 1423, Ul2- N.Y. 622). 

Pa.—Gilchrist v. Hartley, 47 A. ‘972, 
198 Pa. 132. 

S.C.—Bryce v. Cayce, 40 S.E. 948, 
620 °S.C., 546: 

Tenn.—Nashville R. Co. v. Norman, 
67 S.W. 479, 108 Tenn. 324. 

Tex— -Missourl, Kak T. sRy..Co. of 
Texas v. Maples, (Civ.App.) 162 S.W. 
426; Gulf, etce., R. Co. v. Morgan, 64 
S.W. 688, 26 Tex.Civ.App. 378; Sher- 
man, etc., R. Co. v. Bell, (Civ.App.) 58 
S.W. 147. 

See Dawson v. Northwestern Const. 
Co., 163 N.W. 772, 137 Minn. 352 (ap- 
parently recognizing rule). 

16. Bradley Lumber Co. v. Tarvin, 
(Ark.) 27 S.W.(2d) 520; Florida Ry. 
Co. v. Dorsey, 52 So. 963, 59 Fla. 260; 
Watson vy. Nelson, 172 N.W. 823, 42 
N.D. 102. 

[a] Thus an instruction which set 
out seriatim allegations of complaint 
and required a finding as to the truth 
of the alleged facts was not objec- 
tionable as assuming the truth of the 
allegations. Bradley Lumber Co. v. 
Tarvin, 181 Ark. 1145, 27 S.W.(2d) 
520. 

ete., R. 


17. Ramey v. Baltimore, 


Co., 85 N.E. 639, 235 Ill. 502 [aff 140 


Ill.App. 203]. 
18. Missouri, 
Texas v. Maples, 
S.W. 426. 
19. Missouri, 


Kee Ry. Comot 
(Tex.Civ.App.) 162 


ete;, Ri Co.'v. Kyser; 
95 S.W. 747, 43 Tex.Civ.App. 322. 
20. Chicago, etce., R. Co. v. Har- 
rington, 61 N.E. 622, 192 Ill. 9 [aff 90 
Jll.App. 638]; Sheridan v. Forsee, 81 
$.W. 494, 106 Mo.App. 495; St. Louis 
Southwestern 18%, COnnnes Morrow, (Chex: 
Civ.App.) 93 S.W. 162; Denison, etc., 
R. Co. v. Powell, 80 S.w. 1054, 35 Tex. 
Civ.App. 454; Missouri, etc., R. Co. v. 
Stinson, 78 S.W. 986, 34 Tex.Civ.App. 


28537" International, jetc., "R.)Co. y. 
Locke, (Tex.Civ.App.) 67 S.W. 1082; 
Triolo v. Foster, (Tex.Civ.App.) 57 
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A 


assumption of a 


[64 C.J.] 537 


statute, in the language of the statute, does not of 
itself constitute an assumption of noncompliance 
with such duty.?# 

[§ 484] (3) Applications of Rule and Qualifica- 
tions—(a) Facts Assumed. In accordance with the 
general rule forbidding the assumption in instrue- 
tions of controverted or disputed facts which are 
for the jury,?® it has been held or recognized that 
it is improper to make an assumption as to such 
matters as acceptance,?* account,?? accretion,?® ad- 
dress,?® admission,?° adoption of corporate reso- 
lution,?* age, 32 aooravation of injury,** affidavit,** 


ageressor,?® alighting from train or ear,*°® alley,37 


not open to the 


alteration,?§ amount of damages,*®® amount of debt,*? 
ancient document,*+ annexation of application,*? an- 
nouncing station,*? appliances,** application of pay- 
ment,*® approach of. automobile,*® arbitrators’ con- 
clusion,*’ arrears of rent,*® arrest,*® assault,®°° as- 
sault and battery,®! assignment,®°? assumption of 


obligation,®* assumption of risk,®+ authority of 
[S.W. 698; Missouri, ete, R. Co. v. 32. Day v. Citizens R. Co., 81 Mo. 
Hines, (Tex.Civ.App.) 40 S.W. 152;] App. 471. é 
Baldwin v. Lincoln County, 69 P. 1081, 83. Todd v. Chicago City Ry. Co., 
29 Wash. 509. 197 Ill.App. 544. 
21. Wells v. Chamberlain, 168 N. 34. > Chicago; Bi e&e Or Ra Coe ov. 


W. 238, 185 Iowa 264. 

22. Ala.—Vidmer y. Lloyd, 63 So. 
943, 184 Ala. 153. 

Cal. Humphfres v. Western P. R. 
Comm l60 Rar sl oeei( Ss) Cal 4285 mRay-= 
mond v. Hill, 143 P. 743, 168 Cal. 473 
Garrison v. Pearlstein, 229 P. 348, 68 
Cal.App. 326. See McKinnon vy. Unit- 
ed Railroads of San Francisco, 203 P. 
122, 55 Cal.App. 96 (instruction up- 
held). 

Colo.—Meek v. Smith, 149 P. 627, 
59 Colo. 461. 

Fla.—Florida Cent., etce., R. Co. v. 
Foxworth, 25 Sov 338, 41>" Pla. 1) 79 
Am.S.R. 149. 

Ill.— Graham v. City of Rockford, 
87 N.E. 361, 238 Ill. 214; Illinois Steel 
Co. v. Hanson, 62 N.E. 918, 195 Ill. 106 
{aff 97 Ill.App. 469]. See Atwood v. 
CGhieago; Ma 7-&St. Pa Ry. Co.) 229° 9. 
App. 71; Anderson v. Chicago City 
Ry. Co., 207 Ill.App. 427. 
isvi & Southern In- 
diana Traction Co. v. Miller, 142 N. 
EK. 410, 194 Ind. 207; Bgbert v. Eg- 
bert, 168 N.E. 34, 90 Ind.App, 1. 

Wash.—Mott Iron Works v. Metro- 
politan Bank, 139 P. 36, 78 Wash. 294. 

See O’Connor v. Horne, 141 S.E. 74, 


165 Ga. 349 (apparently recognizing 
rule). 

23. <Ala.—Faulkner, vy. Gilchrist, 
143. So. 803. 


Cal.—Bezera v. Associated Oil Co., 
SePN2G) 62225117 iCaleAcpps 139: 

Mont.—Brunnabend v. Tibbles, 246 
P. 536, 76 Mont. 288: 

N.M.—Riverside Sand & Cement 
Mis “Corie, Hardwick, 120) P7323, 16 
N.M. 479. 

Wash.—Winston vy. Terrace, 138 P. 
673, 78 Wash. 146. 

24. Perkins v. Wabash R. Co., 84 
N.E 677, 233 Dll. 458. 

25. See supra § 482. 

26. Ross Attley Lumber Co. v. 
Columbia Hardwood Lumber Co., 200 
Ill.App. 65; First Nat. Bank of Shen- 
andoah v. Cook, 153 N.W. 169, 171 
Iowa 41; Philipsborn Co. v. Fine- 
man, 129 A. 31, 148 Md. 188. 

27. Taylor v. Martin, 235 S.W. 411, 
151 Ark, 200; Millsaps v. J. T. Strange 
Co. 141 1S.E. 15138, 3% Ga.App., 716. 

28. Allmendinger v. McHie, 59 N. 
HYPoL GG) 1898 D308, 

29. Western Union Telegraph Co. 
v. Bennett, 124 S.W. 151, 58 Tex.Civ. 
App. 60. 

30. Boswell vy. Thompson, 49 So. 
73, 160 Ala. 306. 

31. Schulte v. Ideal Food Products 
Co., 226 N.W. 174, 208 Iowa 767. 


Blunt; 206 Ey 4255 1241. Coan 3 0G 

$5. Birmingham Ry., Light & Pow- 
er Co. v. Lipscomb, 73 So. 962, 198 Ala. 
Gores 

SG; “Str bomis’& Si shee River Comma 
Mills, 124 So. 231, 220 Ala. 107; Jones 
v. United Railroads of San Francisco, 
202 P. 919, 54 Cal.App. 744; Tanchof 
v. Metropolitan St. Ry. Co., (Mo.App.) 
177 S.W. 813; Williams v. Galveston, 
Hey & SAY Ry. Com (lex: CiveA\ pp aioe 
S.W. 309; Dallas Consol. Electric St. 
Ry. Co. v. Kelley, (Tex.Civ.App.) 142 
S.W. 1005. 

87. Perrow v. San Antonio & A. 
Ry. Co., (Tex.Civ.App.) 178 S.W. $73, 
181 S.W. 496. 

38. Godar v. O’Mara, (Mo.App.) 
261 S.W..7386; Lanier v. Clarke, 133 S. 
W. 1098, 63 Tex.Civ.App. 266. 

39. Spencer v. Hardin, 134 N.Y.S. 
373, 149 App.Div. 667. 

40. Mudd v. Morris, 255 S.W. 921, 
213 Mo.App. 485. 

41. Daugharty evils. Lie & We; 
Drawdy, 68 S.H. 472, 184 Ga. 650. 

42. Monjeau v. Metropolitan Life 
Ins. Co., 94 N.E. 302, 208 Mass. 1. 

43. Central of Georgia Ry. Co. v. 
Barnitz, 84 So. 474, 17 Ala.App. 201. 

44. American Car & Foundry Co. 
Ve “Barry; 10.50 BY 9194 TOG CA 607 : 
Kansas City Southern R. Co. v. Wil- 
liams, (Tex.Civ.App.) 111 S.W. 196. 

45. Solomon vy. Robinson, 198 S. 
Wi109) 131 Arke (593; sboveladyi wv 
Harding, (Tex.Civ.App.) 207 S.W. 933. 

46. Mobile Light & R. Co. v. Mc- 
Donnell, 92 So. 185, 207 Ala. 161. 

47. Slaughter v. Crisman & Nesbit, 
(Tex.Civ.App.) 152 S.W. 205. 
Bonaparte v. Thayer, 52 A. 496, 
95 Md. 548. 

49. Martin v. Woodlea Inv. Co., 
226 S.W. 650, 206 Mo.App. 33; Fitscher 
v. Rollman & Sons Co., 167 N.E. 469, 
31 Ohio App. 340. 

50. Lowery v. Ashton, 202 Ill.App. 
536; Busalt v. Doidge, 136 P. 904, 91 
Kan. 37; Kelley v. Walker, 147 A. 
336, 7 N.J.Mise. 821. 

51. Lowery v. Ashton, 202 Ill.App. 
536; Christman vy. Hickman, 37 S.W. 
(2d) 672, 225 Mo.App. 828; Kelley v. 
Walker, 147 A. 336, 7 N.J.Mise. 821. 

52. McWilliams v. Piper, 53 P. 8387, 
7 Kan.App. 289. 


53. Hassett v. Union Stone & Ma- 
terial Co., 17 Ohio App. 42. 
54. Central Coal & Coke Co. v. 


Graham, 196 S.W. 940, 129 Ark. 550; 


Wilson v. New York, etc., R. Co., 69 
A. 364, 29 RI. 146; Cook Vv.’ Urban, 
(Tex. CiveA pps)  el67 OS.WWey eos bolt 


(Commn.App.) 212 S.W. 160]. 
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agent or employee,®® authority of attorney,°® auto- 
matie starting,®? averting accident or injury,** bail- 
ment,°® best substitute,°® blocking vehicle,°* bona 
fides,°? boundary,** breach of contract,°* breach of 
driving,®? 
stone,®® cause of death,®® cause of injury,’® changing 
course,*! cinders,’ claims on testatrix,’* cleaning 
machinery,’ collision,“® competency of employee,*® 
completed plant,’7 concurrent causes,*® condition of 


warranty,®® care,®* careful 


55. Tennessee Coal, Iron & R. Co. 
vy; Cottrell, 55 So: 791, 172 Ala. 538; 
Davis v. National Refining Co., (Mo. 
App.) 294 S.W. 114; Stipel v. Piggott, 
269 S.W. 942, 219 Mo.App. 222; Davis 
v. Chas. F. Luehrmann Hardwood 
Lumber Co., 246 S.W. 66, 212 Mo.App. 
693. 

56. Lorie v. Lumbermen’s Mut. 
Casualty Co., (Mo.App.) 8 S.W.(2d) 
oy ees 


57. Sexton v. Boston Elevated Ry. 
Co., 101 N.E. 1067, 214 Mass. 432. | 

58. Waegnitz v. Scharetg, 265 P. 
818, 89 Cal.App. 511; Salisbury v. 
Quincy, O. & K. C. R. Co., (Mo.App.) 
268 S.W. 896. 

59. Bashinski v. J. H. & W. W. 
Williams Co., 90 S.E. 223, 18 Ga.App. 
646. 


60. Carlin v. Biddison, 109 A. 316, 
135 Md. 458. 

61. Doyle v. Melendy, 75 A. 881, 
SSUVita339- 

62. Hickey v. McDonald Bros., 48 
So. 1031, 160 Ala. 300; Citizens’ Nat. 
Bank v. Bucheit, 71 So. 82, 14 Ala.App. 
511 [cert den 72 So. i019, 196 Ala. 
Griffin v. Griffin, 46 So. 945, 938 


63. Smith v. Bachus, 78 So. 888, 
201 Ala. 534; Marbury Lumber Co. v. 
Lamont, 53 So. 773, 169 Ala. 452, Ann. 
Cas.1912B 331; Rehfuss v. Hill, 90 N. 
BE. 187, 243 Ill. 140; Southern Realty 
& Inv. Co. v. Keenan, 83 S.E. 39, 99 
S.C. 200; Paschall v. Brown, 147 S.W. 
561, 105 Tex. 247 [rev (Civ.App.) 133 
S.W. 509]. 

64 Grayling Lumber Co. v. Hem- 
ingway, 194 S.W. 508, 128 Ark. 535; 
Bates v. Ford, 162 S.W. 1097, 110 Ark. 
567; Philipsborn Co. v. Fineman, 129 
A. 31, 148 Md. 188. 

65. Philipsborn Co. 
129 A. 31, 148 Md. 188. 

66. Ariz.—Bruno y. Grande, 251 P. 
550, 31 Ariz. 206. 

Colo.—Burechmore v. Antlers Hotel 
Co., 130 P. 846, 54 Colo. 314. 

Conn.—Miller v. Connecticut Co., 
152 A. 879, 112 Conn. 476. 

Ill.—Moreen v. Devillez, 212 Ill.App. 
208; Levy v. Chicago R. Co., 167 Ill. 
App. 527; Nelson vy. Knetzger, 109 
Ill.App. 296; See Grannon v. Donk 
Bros. Coal & Coke Co., 173 Ill.App. 
395 [aff 102 N.B. 769, 259 Ill. 350). 

Mo.—Dixon vy. Frazier-Davis Const. 
Co., 298 S.W. 827, 318 Mo. 50; Zini v. 
Terminal R. Ass’n of St. Louis, 235 
S.W. 86; Glaser v. Rothschild, 120 S. 
W.. 1, 221 Mo. 180, 22 L.R.A.N.S. 1045, 
17 Ann.Cas. 576 [rev.80 S.W. 3832, 
106 Mo.App. 418]; McCloskey vy. Ren- 
ne, 37 S.W.(2d) 950, 225 Mo.App. 810. 

N.Y.—Lang v. Hay Foundry & Iron 
Works, 197 N.Y.S. 277, 119 Mise. 709. 

Tex.—Magee v. Cavins, (Civ.App.) 
197 S.W. 1015. 

67. Clark v. Atchison & Eastern 
pidge Co., 24 S.W.(2d) 148, 324 Mo. 

68. City of Richmond v. Jeter, 141 
S.E. 260, 149 Va. 235. 

69. Fein v. Covenant Mut. Ben. 
Assoc., 60 Ill.App. 274; Hunsinger v. 
Carolina, C. & O. Ry., 140 S.E. 608, 194 
INC... 6:79; 

7o Ala.—Buffalo Rock Bottling 
Co. v. Stephenson, 118 So. 498, 22 Ala. 
App. 605. ; 

Ark.—St. Louis-San Francisco Ry. 
Couvewouns, 299 iSWW.. 750, 175. Ark. 
487; Volentine v. Wyatt, 261 S.W. 
308, 164 Ark. 172. 


v. Fineman, 
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property,7°® 


carriage 
between ears,°°? 


or perilous place 


Tll.—Lichter v. Aurora, E. & C. R. 
Co., 179 Ill.App. 216; Mobile, ete. R. 
Co. v. Healy, 100 Ill.App. 586. 

Or.—Heiser v. Shasta Water Co., 
TAS Pee OL and Oreo ob- , 

Tex.—Hunt v. Johnson, (Civ.App.) 
129 S.W. 879. 

71. Comer v. Los Angeles Ry. Cor- 
poration, 225 P. 869, 66 Cal.App. 219. 

72.. Orris y. Chicago, R. I. & PB. Ry. 
Co., 214 S.W. 124, 279 Mo. 1. 

73. Jarrett v. Ellis, 141 N.E. 627, 
193 Ind. 687. 

74. Prattville Cotton Mills Co. v. 
McKinney, 59 So. 498, 178 Ala. 554. 

75. Ezzo v. Geremiah, 142 A. 461, 
107 Conn. 670; Dannenberg v. Rahn, 
206 Ill.App. 414; Flannigan v. Nash, 
176 S.W. 248, 190 Mo.App. 578; Gobel 
v. Finkelberg, 293 P. 65, 118 Wash. 
301 


76. Wolf v. Shriver, 72 A. 411, 109 
Md. 295. 

77. Town of Bartow v. Smith, 132 
SiH 6 1.03,. 30. cGavAD Ds yOGe 

"WS Bife v. Chicaconé& A, vn Ces 
161 S.W. 300, 174 Mo.App. 655; O’Con- 
nor v. Adekman, 115 A. 369, 96 N.J. 
Law 5387. 

79. Payne v. James, 91 So. 801, 207 
Ala. 134; Hartford Fire Ins. Co. v. 
Payne, (Apn.) 243° S.W. 357 [cert 
quashed 250 S.W. 393, 298 Mo. 418]. 

80. Starr v. Los Angeles Ry. Cor- 
poration, 201 P. 599, 187 Cal. 270: 
Hunter v. Kansas City Rys. Co., 248 
S.W. 998, 213 Mo.App. 233. 

81. Gill v. Willingham, 120 S.E. 
108, 156 Ga. 728; Puckett v. Heaton, 
111 S.E. 402, 153 Ga. 69; Ruthruff v. 
Faust, 117 N.W. 902, 154 Mich. 409; 
Ross-Saskatoon Lumber Co. v. Turner, 
Dennis & Lowry Lumber Co., (Mo. 
App.) 253 S.W. 119; Blackmer & Post 
Pipe Co. v. Mobile & O. R. Co., 119 S. 
W. 13,137 Mo.App. 133. 
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&2. Valentine v. Pollak, 
869, 99 Conn. 556. 

83. Stebbins v. North Adams Trust 
Co., 136 N.E. 880, 243 Mass. 69. 

84 B. A. Carroll Stevedore Co. v. 
Makinda, 20 F.(2d) 19. 

_85. U.S.—Southern R. Co. v. Hop- 
Kanss161) (2667088) C56.A. 3122 

Ala.—Tyson v. Winter, 143 So. 460; 
Houston v. Town of Waverly, 142 So. 
80; Mobile Light & R. R. Co. v. For- 
cheimer,’ 12,7 Soh 825). 221 Alan 139° 
Payne v. James, 91 So. 801, 207 Ala. 
134; Montgomery Light & Traction 
Co. v. Harris, 72 So. 545, 197 Ala. 236; 
Western Steel Car, etc., Co. v. Cun- 
ningham, 48 So. 109, 158 Ala. 369. 

Cal.—Williams vy. Pacific Electric 
Ry. Co., 170 P. 423, 177 Cal. 235. 

Conn.—EHzzo v. Geremiah, 142 <A. 
461, 107 Conn. 670. 

Il.—Vittum vy. Drury, 161 Ill.App. 
603. See Adams v. Elgin & Belvidere 
Electric Co., 204 Ill.App. 1. 

Ind.— Virgin v. Lake Erie & W. R. 
Co., 101 N.B. 500, 55 Ind.App. 216. 

Ky.—Louisville Gas & Blectric Co. 
eee Coneoaay 224 S.W. 179, 188 Ky. 

Mich.—Charette v. L’ Anse, 11 .W. 
737, 154 Mich. 304. ’ ie 

Miss.—Reed v. Yazoo, etc., R. ; 
47 So. 670, 94 Miss. 639. ah a 

Mo.—Mahaney v. Kansas Cit Gla 
County & St. Joseph Auto Mrancit Co, 
46 S.W.(2d) 817; McLaughlin v. Mar- 
latt, 246 S.W. 548, 296 Mo. 656 Laff 
(App.) 228 S.W. 873]. 

Ohio.—Binder y. Youngstown Mu- 


For later cases, developments and changes in the law see Annotations, 


conductor’s 
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duties,8° consideration,** 


continuing loss or injury,*? continuing security,*? 
contributing cause,** contributory negligence,*? con- 
trol of driver or vehicle,’* conversion of funds,** 
correct copy,*’ course of employment,*°® crossing 


crossing or stepping in front of 


A ¢ 3 94 
vehicle,?! custom or usage,?? damages,’* danger, 
dangerous agency or instrumentality,°® dangerous 


or position,®® death,®* debt,°* debt- 


nicipal Ry. Co., 180 N.E. 899, 125 Ohio 
Stare: 

Tex.—Abilene Gas & Electric Co. v. 
Thomas, (Civ.App.) 194 S.W. 1016; 
Gulf, C. & S. F. Ry. Co. v. Sullivan, 
(Civ.App.) 190 S.W. 739; St. Louis 
Southwestern R. Co. v. Shipp, 109 S. 
W. 286, 48 Tex.Civ.App. 565; Galves- 
ton, H. & S. A. Ry. Co. v. Worth, (Civ. 
App.) 107 S.W. 958. 

See Hudson v. Devlin, 111 S.E. 693, 
28 Ga.App. 458 (apparently recogniz- 
ing rule). = 

86. Warrington v. Bird, 151 S.W. 
754, 168 Mo.App. 385; Toledo Rys. & 
Light Co. v. Mayers, 112 N.E. 1014, 93 
OhioSt. 304. i 

87. Dixie Fire Ins. Co. v. Ameri- 
can Bonding Co., 78 S.E. 430, 162 N. 
C. 384. 

88. Louisville & N. R. Co. v. Shep- 
herd, 61 So. 14, 7 Ala.App. 496. 

89. Kelso v. Rice, 126 A. 93, 146 
Md. 267. 

90. 


Lerette v. Davis, 225 I1l.App. 


93, judgment affirmed Same v. Direc-- 


tor General of Railroads, 137 N.E. 
811, 306 Ill. 348. 

91. Goodwin v. Eugas, 236 S.W. 50, 
290 Mo. 678; Bright v. Thacher, 215 
S.W. 788, 202 Mo.App. 301; Nyhart 
v. Oregon Stages, 268 P. 982, 126 Or. 
105; Texas Midland R. R. v. Brown, 
(Tex.Civ.App.) 207 S.W. 340 [rev on 
other grounds (Commn.App.) 228 S. 
W. 915). 

92. Fla.—Atlantic Coast Line R. 
Co. v. Wilson & Toomer Fertilizer 
Co., 104 So. 593, 89 Fla. 224. 

Ind.—Haskell & Barker Car Co. v. 
Trzop, 128 N.E. 401, 190 Ind. 35. 

Ky.——Payne v. Wallace’s Adm’r, 247 
SOWs. 705, 197" Ky. 564, 

Md.—Crown Cork, ete., Co. v. 
O’Leary, 69 A. 1068, 108 Md. 463. 

Or.—Richardson y.. Klamath S. S. 
Co; 128 P24; 62 Ore-490¢ 


W.Va.—Cobb \v. Dunlevie, 60 S.E. 
384, 63 W.Va. 398. 
93. Jones v. De Moss, 130 N.W. 


914, 151 Iowa 112. 
94. Texas Midland R. Co. v. Booth, 
80 S.W. 121, 35 Tex.Civ-App. 322. 
95. Walters v. City of Seattle, 167 
P. 124, 97 Wash. 657. 
_ 96. Ill.—Wilson vy. Danville Col- 
lieries Coal Co., 171 Ill.App. 65. 
Ind.—Terre Haute, I. & E. Traction 
Co. v. Ellsbury, 123 N.E. 810, 74 Ind. 
App. 167; Lake Erie & W. R. Co. v. 
peers: 125 N.E. 793, 72 Ind.App. 


Mo.—Ganey v. Kansas City, 168 S. 
W. 619, 259 Mo. 654. 

Ohio.—Driscoll vy. Buettner, 175 N. 
E. 893, 38 OhioApp. 210. 

Tenn.—Nashville, C. & St. IL. Ry. 
Co. v. Newsome, 206 S.W. 33, 141 
Tenn. 

Tex.—San Antonio, U. & G. R. Co. 
v. Galbreath, (Civ.App.) 185 S.W. 
901;-Atchison, T. & S. BF. Ry. Co, v. 
Sowers, (Civ.App.) 99 S.W. 190 [aff 
29 S.Ct. 397, 213 (GsS2 55,58). danas 
695]; Texas, ete., R. Co. v. Berry, 72 
S.W. 423, 32 Tex.Civ.App. 259; St. 
Louis, ete., R. Co, v. Sibley, 68 S.W. 
516, 29 Tex.Civ.App. 396. 

97. Bradley v. Modern Woodmen 
PE ge 124 S.W. 69, 146 Mo.App. 

98. Ozmore vy. Coram, 65 S.H. 448, 
133 Ga. 250; Cropper v. Pittman, 13 
Md. 190; Stebbins v. North Adams 
Trust Co., 136 N.E. 880, 243 Mass. 69. 


same. title and section number, 
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or’s disposal of property,®® decline in price,! dedica- 
tions,” defamatory words,’ defective car,* defective 
step,’ delay,® delivery,’ depressions,® deterioration,? 
deviation from contract or agreement,'° difference 
in value,*? diminution in value,!? discharge of pas- 
sengers,'? discovery or observance of peril or de- 
driver’s negligence,!® 
earning capacity,t® ejection from car or train,?® 
ejection from elevator,?° electric shock,?+ elements 
of damage,?? employment,?? encroachment,?* en- 
gine,*® engineer’s duty,?® escape from arrest,?7 es- 


fects,'* distance,!® 
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36 
penses, 


duty,** 


signature,°® 
gence, °° 


cape from danger,”® establishment of case,?® estop- 


99. Montgomery-Moore Mfg. Co. 
v. Leeth, 56 So. 770, 2 Ala.App. 324. 

1. Arkla Lumber & Mfg. Co. v. 
Henry Quellmalz Lumber & Mfg. Co., 
(Mo.) 252 S.W. 961. 

2. City of Victoria v. Victoria 
County, (Civ.App.) 115 S.W. 67 [rev 
on other grounds 128 S.W. 109, 103 
Tex. 477]. 

8. Laughlin v. Gorman, 239 S.W. 
548, 209 Mo.App. 692. 

4. Houston & T. C. R. Co. v. Walk- 
er, (Civ.App.) 167 S.W. 199 [mod on 
other. grounds 173 S.W. 208, 107 Tex. 
41]. 

5. Black Star Coal Co. v. Garland, 
15 S.W.(2d) 265, 228 Ky. 473. 

6 Crossley v. St. Louis, I. M. & 
S. Ry. Co., 199 IllApp. 195. 

7. %Ill.—Bone Gap Banking Co. v. 
Porter, 203 Ill.App. 15. 

Ky.—Trimble v. De Bord, 12 S.W. 
(2d) 287, 227) Ky. 203. 

Md.—Maryland Casualty Co. v. 
Greenberg, 149 A. 562, 159 Md. 40. 

Mo.—Warner v. St. Louis-San 
Francisco Rae Co., 274 S.W. 90, 218 
Mo.App. 5 

a ee cood v. Eaton, 63 N.H. 355. 

N.J.—Jaehnig & Peoples v. Fried, 
85 A. 321, 83 N.J.Law 361. 

N.C.—Perry v. Seaboard Air Line 
HR. eOOse 88) Seb 256s IT ON, ©. 158) ls. 
R.A.1916E 478. 

S.C.—Bishop C. Perkins Co. v. Dun- 
ean, 110 S.E. 396, 118 S.C. 313; Owen 
v. Western Union Telegraph Co., 71 
S-E:. 782,89 S.C. 190: 

Tex.—Walker v. Nix, 64 S.W. 73, 25 
Tex.Civ.App. 596. See Turner v. 
Grobe, 59 S.W. 583, 24 Tex.Civ.App. 
554 (notes). 

Va.—Reliance Life Ins. Co. v. Gul- 
ley’s Adm’x, 114 S.E. 551, 134 Va. 468. 

gs. Atlantic, ete, R. Co. v. Hatta- 
Wey, i226 Ga. 330, 0D S.E cleo Clardy. 
v. Kansas City Public Service Co., 
(Mo.App.) 42 S.W.(2d) 370. 

9. Center Garage Co. v. Columbia 
Ins. Co., 115 A. 401, 96 N.J.Law 456. 

10. Alexander v. Smith, 57 So. 104, 
3 Ala.App. 501. 

11. Bickford v. Pacific Electric 
Ry. Co; (Cal.App.). 8 —P:(2d) 1186; 
Bratton. vy. Potter, 132 S.W. 47, 151 
Mo.App. 408; San Antonio & A. P. 
Ry. Co. v. Shankle & Lane, (Tex.Civ. 
App.) 183 S.W. 115. 

12. Gibbons v. Southern Illinois 
Ry. & Power Co., 199 ITll.App. 154; 
New York, ete., R. Co. v. Rhodes, 86 
N.E. 840, 171 Ind. 521, 24 L.R.A.N.S. 
1225; Norris v. Laws, 64 S.H. 499, 150 
N.C. 599. 

/ 13. Selma St. & S. Ry. Co. v. Camp- 
bell, 48 So. 378, 158 Ala. 438. 

14, Ark.—Edgar Lumber Co. v. 

Denton, 245 S.W. 177, 156 Ark. 46. 


Ry. Co., (App.) 8 P.(2d) 186. 
Mass.—Payson v. Checker Taxi Co., 
159 N.E. 449, 262 Mass. 22. 
Mich.—Rouse vy. Michigan United 
Rys. Co., 129 N.W. 719, 164 Mich. 475. 
Mo.—Preston v. Union Pac. R. Co., 
239 S.W. 1080, 292 Mo. 442 [cert dism 
43 S.Ct. 14, 260 U.S. 753, 67 L.Ed. 
496]; Rice v. Jefferson City Bridge 
& Transit Co., 216 S.W. 746; Neas v. 
Chicago, B. & Q. Ry. .Co., 120 S.W. 
120, 138 Mo.App. 484. See Uetz v. 
Skinner, 249 S.W. 651, 212 Mo.App. 
444 (where, however, the instruction 
was prejudicial). 
N.Y.—Spitzer v. New York Cent. R. 


Co:; 207 N.Y.S.. 312,- 211° App.Div. 332. 

Pa.—Podona v. Lehigh Valley Coal 
Cos, 1A: 920; 245. Ba: 

R.I.—Blake v. Rhode Island Co., 78 
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Chew, 122 S.W. 642, 92 Ark. 276. 

28. McClure v. Harrington, 292 S. 
W. 663, 173 Ark. 472; State ex rel. 
North British & Mercantile Ins. Co. 
v. Cox, 270 S.W. 113, 307 Mo. -194 
[quashing op in part 257 S.W. 520, 
216 Mo.App. 168]; St. Louis South- 
western Ry. Co. v. Patton, 118 S.W. 
798, 55 Tex.Civ.App. 59. 

29. Third Nat. Bank of St. Louis 
v. Exum, 79 S.H. 498, 163 N.C. 199; 
Kirk v. Ball, 120 A. 165, 45 R.1I. 93, 

30. Sneed v. Shapleigh Hardware 
Co., (Mo.App.) 242 S.W. 696. 

31. Galveston, H. & S. A. Ry. Co. 
Way Wirtz iloyS.W,, 324, 55. Tex. Gly. 
App. 555. 

32. Marbury Lumber Co. v. La- 
mont, 53 So. 778, 169 Ala. 452, Ann. 
Cas.1912B 331; ‘Garden v. Houston 
Bros., 50 So. 1030, 163 Ala. 220. 

83. Davis v. Humphrey, 114 So. 
412, 217 Ala. 30; Schmalfeld v. Peoria 
& E. Ry. Co., 158 Tll.App. 335; Rober- 
son v. Stokes, 106 S.E. 151, 181 N.C. 
59; American Nat. Bank v. Fountain, 
62 S.E. 788, 148 N.C. 590; Lovelady 
v. Harding, (Tex.Civ.App.) 207 S.W. 
933. 

And see cases supra § 471 note 28. 

24. Dowdey v. Palmer, 122 N.E. 
102, 287 Ill. 42. 
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ing,*® waiver,*® 


385. Bergman v. Supreme _ Tent, 
Knights of Maccabees of the World, 
220 S.W. 1029, 203 Mo.App. 685. 

36. Scally v. Wardlaw, 86 So. 625, 
123 Miss. 857. 

387. Columbus Mut. Life Ins. Co. 
v. National Life Ins. Co. of the U. S., 
125 N.E. 664, 100 OhioSt. 208 [rev 11 
OhioApp. 315]. 

S88. Missouri, K. & T. Ry. Co. of 
Texas v. Cardwell, (Tex.Civ.App.) 187 
S.W. 1073. 

39. New Jersey Steamboat Co. v. 
New York, 15 N.E. 877, 109 N.Y. 621 
mem, 2 Silv.A. 23. 


40. Birmingham Ry., Light & 
Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 

41. Coyne vy. Maniatty, 126 N.E. 
377, 235 Mass. 181. 

42. Herold v. Coates, 129 N.W. 


998, 88 Neb. 487. 
43. 


Galveston, H. &-S. A. Ry. Co. | 


v. Sparks, 
943, 

44, Kinney Bros. v. Johnson, 110 
So. 561, 21 Ala.App. 609. 

45. Romine y. Thayer, 128 N.E. 
456, 74 Ind.App. 536; Gulf, C. & S. F. 
Ry. Co. v. Coulter, (Tex.Civ.App,) 139 
S.W. 16. 

46. Cowan v. Hydraulic Press 
Brick Co., (Mo.App.) 222 S.W. 924; 
Staton v. Western Macaroni Mfg. Co., 
174 P. 821, 52 Utah 426. 

47. Culver v. Harris, 211 Ill.App. 
474. 

48. Alabama Lime & Stone Co. v. 
Adams, 119 So. 858, 218 Ala. 647. 

49. Fike v. Stratton, 56° So. 929, 
174 Ala. 541. 

50. Alabama Great Southern R. 
Co. v. Hanbury, 49 So. 467, 161 Ala. 
358; Perciful v. Coleman, 72 S.W. 29, 
24 Ky.L. 1685. 

51. Ala.—Western Ry. of Alabama 
v. Mays, 72 So. 641, 197 Ala. 367. 

Cal.—Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal.App. 10. 

Ill.—McCrotty v. Baltimore &/O. S. 
W. R. Co., 229 Ill.App. 117; La Salle 
County Carbon Coal Co. vy. Eastman, 
99 Ill.App, 495. 

Ky.—West Kentucky Coal Co. v. 
Kelley, 159 S.W. 1152, 155 Ky. 552. 

Md.—Morgenstern vy. Sheer, 125 A. 
790, 145 Md. 208. 

Mo.—Lukamiski v. American Steel 


(Tex.Civ.App.) 162 S.W. 


Foundries, 142 S.W. 1093, 162 Mo. 
App. 
Or.—Delovage v. Old Oregon 


Creamery Co., 147 P. 392, 149 P. 317, 
76 Or. 430. 

Tex.—Payne'v. Bannon, (Civ.App.) 
238 S.W. 701; Texas Midland R. R. 
v. Nelson, (Civ.App.) 161 S.W. 1088. 

52. West v. Miller, 122 S.B. 809, 
382 Ga.App. 199; Philipsborn Co. v. 
Fineman, 129 A, 31, 148 Md. 188; Mar- 
tin v. American Magnestone Corpo- 
ration, (Mo.App.) 247 S.W. 465... See 
Blair Baker Horse Co. v. Railroad 
Transfer Co., 108 N.E. 246, 59 Ind. 
App. 505 (where, however, the in- 
struction was not ground for rever- 
sal) 

53. Gleason y. Texas Co., 
46 S.W.(2d) 546. 

54. West v. McDonald, 136 P. 650, 
67 Or. 551; Zavala Land & Water Co. 
v. Tolbert, (Tex.Civ.App.) 165 S.W. 
28. 

55. 


(Mo.) 


Miller v. Busey, 
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wantonness,°° warning,®! warran- 


ty,°2 water on sidewalk,®? ‘water supply,°* wife’s 
necessaries,°> wife’s separate estate,®°® willfulness,** 
wires,°® words on check,®® work involving risk,®? 
worrying animals,®°! and wrong side of road.®? 

Existence of particular relation or status. 
rule against assumption of facts applies in respect 
of the existence of a particular relation or status,°* 
as, for example, administrator,°* agency,®° broker,®® 
common earrier,®’ confidential relations,** contrac- 
tor,®® ereditor,?® fellow servant,7+ head of a fam- 
ily,7? heirs,** independent contractor,’4+ joint agen- 


The 


983. 
564, LJ Olly .w., MieCoy, 172° P26184.36 


Cal.App. 479. 
Ward, (Tex.Civ. 


57. Barnett v. 
App.) 144 S.W. 697. 

United Illumi- 
nating Co., 188 A. 147, 106 Conn. 302; 
livan, 101 N.E. 401, 53 Ind.App. 239; 
Annapolis Gas & Electric Light Co. 

59. McGuire v. Martin, 147 S.E. 
265, 152 Va. 453. 

215 PS 92510 9e Or eko ls 

61. Minor v. Coleman, 74 So. 841, 

62. Priestley v. Hays, 112 So. 788, 
147 Miss. 843; Hengelsberg v. Cush- 
ney v. Buck, 189 P. 81, 56 Utah 29. 

63. See cases infra notes 64-84. 
App. 640. 

65. Ark.—Volentine v. Wyatt, 261 

Cal.—Sterling v. Cole, 

12 Cal.App. 93. 
107 S.E. 
375, 26 Ga.App. 799. 

Ill. Richardson v. Franklin, 235 
v. Porter, 203 Ill.App. 15. 

Kan.—Graham v. Buesche, 215 P. 

Ky.—Cumberland State Bank v. 
Ison, 291 S.W. 405, 218 Ky. 412. 

146 Md. 115; Lewis v. EB. F. Schlich- 
ter Co., 112 A. 282, 137 Md. 217; Amer- 
State, 109 A. 99, 135 Md. 326. 

Mass.—Bradley v. Meltzer, 139 N. 

Mich.—American Seed Co. v. Cole, 
140 N.W. 622, 174 Mich. 42. 

Scanlon, (App.) 247 S.W. 254; Gray- 
son-McLeod Lumber Co. v. P. Heibel 
8.C.—James v. Western Union 
Telegraph Co,, 126 S.E. 653, 1380 S.C. 
533 
Gordon, (Civ.App.) 218 S.W. 74. See 
Richardson Ws Wilson, (Commn. 
178 S.W. 566]. 

66. Shippey Bros. & White v. 

67. Houle vy. Lewonis, 140 N.E 
427, 245 Mass. 254. 

Ala. 307; Land v. Adams, (Mo.) 229- 
S.W. 158. 
25 S.Ww. 
Og? 96, 324 Mo. 742. 
6. 
S.W. 475, 213 Mo.App. 677. 

71. Isaacson’ vy. Beaver Logging 
v. Brown & McCabe, 116 P. 335, 59 
Oraie 

117 N.W. 
989, 189 Iowa 621. 

73.. Hess v. Webb, 
on 618 [afl 123 SSW. Tits 20s, ex 

74. J. W. Wheeler & Co. v. Fitz- 
Compare Chancellor v. Norwich Un- 
ion Indemnity Co., (Tex.Civ.App.) 2 


58. Jackiewicz v. 

Indiana Union Traction Co. v. Sul- 
v. Fredericks, 72 A. 534, 109 Md. 595. 

60. McCauley v. The Willamette, 
16 Ala.App. 5. 
ing, (Mo.App.) 51 S.W.(2a) 187; Che- 

64. Andrews vy. Broughton, 84 Mo. 
S.W. 308, 164 Ark. 172. 

106 P. 602, 

Ga.—Adams v. Slocum, 

Ill.App. 440; Bone Gap Banking Co: 
272, \1138 Kan. 530. 

Md.—Louis v. Johnson, 125 A. 895, 
ican Fidelity Co. of Montpelier, Vt. v. 
E. 431, 245 Mass. 41. 

Mo.—American Ry. Express Co. v. 
& Sons Mfg. Co., (App.) 200 S.W. 96. 

Tex.—Gulf, C. & S. F, Ry. Co. v- 
App.) 213 S.W. 613 [rev (Civ.App.) 
Owens, 86 S.E. 407, 17 Ga.App. 127. 

68. Kay v. Elston, 87 So. 525, 205 

69. Galber v. Grossberg, 

First Nat. Bank v. Allison, 25%: 
Co., 1438 P. 938, 73 Or. 28; Schroeder 

72. Eehd v. Oskaloosa, 

SW (Civ.App.) 113: 
patrick, 205 S.W. 302, 185 Ark. 117. 
S.W.(2d) 495 [rev (Commn.App.) 5 S. 


(Mo.) 186 S.1W.(2d) 494]. 
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ey,?® landlord and tenant,’® master and servant,"7 
original debtor,’ partnership,’® passenger,*° ship- 
per,®? special agent,’? specialist’s assistant,** and 


warehouseman.®* 


[§ 485] (b) Facts Not Assumed. Among other 
instanees®® in which it was held or recognized that 
there was not an assumption of fact are instructions 
given or requested involving acceptance,*® accumu- 
lation of property,®? acquiescence of master,** actual 
cost and expense,®® additional dangers,®® adverse 
possession,® agent’s duties,®? agreement on terms,°? 


75. Knapp v. Hanley, 132 S.W. 747, 
153 Mo.App. 169. 

76. Aubuchon v. Foster, 215 S.W. 
781, 202 Mo.App. 225; Stark v. Brown, 
(Tex.Civ.App.) 210 S.W. 811. 

7a Ete WWOKth. Gola Cae Vey COs. 
Lynch, (Tex.Civ.App.) 136 S.W. 580, 

78. Waldock v. First Nat. Bank, 
143 P. 53, 43 Okl. 348. ; 

79. Bowen v. Epperson, 118 S.W. 
528, 136 Mo.App. 571; Peters Branch 
of International Shoe Co. v. Blake, 
176 P. 892, 74 Okl. 97. 

80. Georgia R. & Banking Co. v. 
Radford, 85 S.E. 1006, 144 Ga. 22; 
Lavander v. Chicago City Ry. Co., 129 
N.E. 757, 296 Ill. 284; Carroll v. Chi- 
cago City Co., 180 Ill.App. 309; Wise 
v. Columbia Ry., Gas & Electric Co., 
G7 S.B. 924, 94 S.C. 254; Northern 
Texas Traction Co. v. Nicholson, 
(Tex.Civ.App.). 188 S.W. 1028. 

81. White v. Payne, 110 S.E. 463, 
LASS: Co siSik 

82. Buchanan v. Caine, 106 N.E. 
885, 57 Ind.App, 274. 

83) Lorie v. Lumbermen’s Mut. 
gical Co., (Mo.App.) 8 S.W.(2d) 


84 St. Louis & S. F. Ry. Co. v. 
Black, 218 S.W. 377, 142 Ark. 41. 

85. See cases infra this note. 

{a] Facts not improperly assumed 
see Hoagland v. Canfield, 160 F. 146; 
Emerson v. Lowe Mfg. Co., 49 So. 69, 
159 Ala. 350; Kress v. Lawrence, 47 
So. 574, 158 Ala. 652; Tennessee, etc., 
R. Co, v. Danforth, 13 So: 51, 99 Ala. 
331; Burke v. Sharp, 115 S.W. 145, 
88 Ark. 433; St. Louis, ete., R. Co. v. 
Price, 104 S.W. 157, 83 Ark. 437; Low- 
er v. Hughes, 251 P. 952, 80 Cal.App. 
444; Brock v. Wildey, 63 S.E. 794, 132 
Ga. 19; Peterson vy. Elgin, ete., Trac- 
tion Co., 87 N.B..345, 238 Ill. 403 [aff 
142 Tll.App. 84]; Graham v. Rock- 
ford, 87 N.E. 361, 238 Ill. 214 [aff 142 
IllL.App. 306]; Mann y. Tllinois Cent. 
Traction Co., 86 N.E. 161, 236 Ill. 30; 
Frank Parmelee Co. v. Wheelock, 79 
N.E. 652, 224 Ill. 194 [aff 127 Ill.App. 
500]; Pittsburg, etc., R. Co. v. Bo- 
vard, 79 N.E. 128, 223 Ill. 176 [aff 121 
Tll.App. 49]; Indianapolis St. R. Co. 
v. Ray, 78 N.E. 978, 167 Ind. 236; 
Whiteley Malleable Castings Co. v. 
Wishon, 85 N.E. 832, 42 Ind.App. 288; 
Garrett v. Winterich, (Ind.App.) 84 N. 
EH. 1006; Indianapolis St. R. Co. v. 
Fearnaught, 82 N.E. 102, 40 Ind.App. 
333; Murphy v. Chicago Great West- 
ern R. Co., 118 N.W. 390, 140 Iowa 332; 
Hollerbach, ete., Contract Co. v. Wil- 
kins, 112 S.W. 1126, 130 Ky. 51; Cum- 
berland Tel., etc., Co. v. Overfield, 106 
S.W. 242, 127 Ky. 548, 32 Ky.L. 421; 
Carmical v. Carmical, 104 S.W. 1037, 
32 Ky.L. 171; Louisville R. Co. vy. 
Hofgesand, 104 S.W. 3861, 31 Ky.L. 
976; Fidelity, etc., Co. v. Southern 
R. News Co., 101 S.W. 900, 31 Ky... 
DIWMELOS US We § 297 Ske Ky ibn 25. 
* Kinlen v. Metropolitan St. R. Co., 115 
S.W. 523, 216 Mo. 145; Brady v. Kan- 
sas City, etc., R. Co., 102 S.W. 978, 206 
Mo. 509 [aff 105 S.W. 1195, 206 Mo. 
509]; Jaffi v. Missouri Pac. R. Co., 
103 S.W. 1026, 205 Mo. 450; Carp v. 
Queen Ins. Co., 101 S.W. 78, 203 Mo. 
295; Elliott v. Kansas City, 96 S.W. 
1023, 198 Mo. 593, 6 L.R.A.N.S. 1082, 
8 Ann.Cas. 653; Conrad y. Hamra, 
(Mo.App.) 253 S.W. 808; Leine v. 
Kellerman Contracting Co., 114 S.w. 
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1147, 134 Mo.App. 557; Harrod v. 
Hammond Packing Co., 102 S.W. 637, 


125 Mo.App. 357; Carmody v. St. 
Louis Transit Co. 99 S.W. 495, 122 
Mo.App. 338; Burke v. St. Louis 


Southwestern R. Co., 97. S.W. 981, 120 
Mo.App. 683; Troll v. St. Louis Unit- 
ed R. Co., 97 S.W. 2384, 120 Mo.App. 
569: Lehane v. Butte Electric R. Co., 
97 P. 1038, 87 Mont. 564; Crosby v. 
Wells, 67 A. 295, 73 N.J.Law 790; Chi- 
cago, ete., R. Co. v. Stibbs, 87 P. 293, 
17 Okl. 97 [error dism 28 S.Ct. 259, 
20% UtS. 602) 52 Th. Ed. -359]5) Baker 
County v. Huntington, 87 P. 1036, 48 
Or. 593 [mod 89 P. 144]; Houston, 
ete., R. Co. v. Shapard, 118 S.W. 596, 
54 Tex.Civ.App. 596; St. Louis South- 
western R. Co. v. Browning, 118 S.W. 
245, 54 Tex.Civ.App. 521; Et. Worth, 
etc., R. Co. v. Suter, 118 S.W. 215, 54 
Tex.Civ.App. 238; St. Louis South- 
western R. Co. v. Norvell, (Tex.Civ. 
App.) 115 S.W. 861; Missouri, etc., 
R. Co. -v. Snow, 115 /S.W.! 631, 53 Rex. 
Civ.App. 184; St. Louis Southwest- 
ern R. Co. v. Stanley, 114 S.W. 676, 
52 pe hex- Cive Apps L8ibiown isin nese 
Fahrenthold, 114 S.W. 428, 52 Tex. 
Civ.App. 335; St. Louis Southwestern 
R. Co. v. Cleland, ‘110 'S.W.' 122, 50 
Tex.Civ.App. 499; Southern Kansas 
R. Co. v. Yarbrough, 109 S.W. 390, 49 
Tex.Civ.App. 407; Dallas Consol. 
Electric St. R. Co. v. Lytle, 106 S.W. 
900, 48 Tex.Civ.App. 107; Missouri, 
ete., R. Cow v. Carter, 104 S/W. 910, 
47 Tex.Civ.App. 309; Cleburne vy. 
Elder, 102 S.W. 464, 46 Tex.Civ.App. 
399; London v. Crow, 102 S.W. 177, 
46 Tex.Civ.App. 190; International, 
etc., R. Co. v. Tasby, 100 S.W. 1030, 
45 Tex.Civ.App. 416; El Paso Elec- 
tric R. Co. v. Furber, 100 S.W. 1041, 
45 Tex.Civ.App. 348; Texas Mexican 
R. Co. v. Lewis, (Tex.Civ.App.) 99 S. 
Wir biieu Galveston, eters | Cosma 
Fink, 99 S.W. 204, 44 Tex.Civ.App. 
544; International, etc., R. Co. v. 
Hays, 98 S.W. 911, 44 Tex.Civ.App. 
462; Trow v. Preferred Acc. Ins. Co., 
67 A. 821, 80 Vt. 321; McCrorey v. 
Thomas, 63 S.E. 1011, 109 Va. 373, 17 
Ann.Cas. 373; Blue Ridge Light, ete., 
Co. v. Price, 62 S.E. 938, 108 Va. 652; 
Thomas v. Fos, 98 P. 663, 51 Wash. 
250; Redepenning v. Rock, 117 N.W. 
805, en 372; Banderob v. Wis- 
consin Cent. R. Co., 113 N.w. 
Wis. 249. Ge 
86. Universal Paper Products Co. 
vy. R. BE. Funsten Co., (Mo.App.) 285 
S.W. 516 [op and record quashed on 
other grounds 1 S.W.(2d) 103]; Su- 
preme Lodge United Benevolent Ass’n 
v. Lawson, 133 S.W. 907, 63 Tex.Civ. 
APD. 273. : 

- Maloney v. Wisconsin Power 
Light & Heat Co., 193 N.W. } 
Wis. 546. ae he? 

88 Powhatan Lime Co. v. Whet- 
zel’s Adm’x, 86 S.E. 898, 118 Va. 161. 
89. Thos. Goggan & Bro. v. Gog- 
gan, (Tex.Civ.App.) 146 S.W. 968. 
So Ward Furniture Mfg. Co. vy, 
Pickle, 295 S.W. 727, 174 Ark. 463. 
91. Barada-Ghio Real Hstate Co. 
Na eee ee 214 _ S.W. 961; 
ealton & isherd v. Dou } 
SE, Hee 112 Va. 649. pubes 

‘ ales vy. Hendrickson, 

App.) 290 S.W. 638, oa 
ittenhouse vy, Bell 

1111, 106 Ark. 315. yee 

94. Birmingham R., etc., 


Cos Va 
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For later cases, developments and changes in the law see Annotations, 
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alighting from car,®* amount of damages,°* amount 
of debt,2® announcement of statiom,?* anticipation 
of accident,®® apparent defects,°® appliances,* ap- 
preciation of danger,? apprehended peril,* assault,* 
assumption of risk,® authority of corporate officer,® 
authority of employee,’ authority to purchase,* au- 
thority to sell,® avoidance of collision,’® avoidance 
of injury,!! balance on deposit,!? belt and pulley 
causing injury,!? benefit by litigation,’* benefit from 
switching facilities,t> boarding train or car,*® boil- 
er,17 brake,!8 breach of contract,!® capacity of 


Enslen, 39 So. 74, 144 Ala. 343; Savan- 
nah Hlectric Co. v. Bennett, 61 S.E. 
529, 180 Ga. 597; Drake v. Northern 
Texas Traction Co., (Tex.Civ.App.) 
197 S.W. 610; St. Louis Southwest- 
ern Ry. Co. of Texas v. Gresham, 
(Civ.App.) 140 S.W. 483 [aff 167 S.W. 
724, 106 Tex. 452]; Bryant v. North- 
ern Texas Traction Co., 115 S.W. 880, 
52 Tex.Civ.App. 600; Galveston, etce., 
R. Co. v. Sanchez, (Tex.Civ.App.) 65 
S.W. 893. 

95. Myers v. Kennedy, 267 S.W. 
810, 306 Mo. 268. 

96. Beckman v. Raines, 243 S.W. 
192, 210 Mo.App. 253. % 

97. Laird v. Atlantic Coast Line 
RCo: 126 State, Ls0 S.C. 363. 

98. Leine v. Kellerman Contract- 
ing Co., 114 S.W. 1147, 134 Mo.App. 
bile 

99: Chicago, R. I. & Py Ry- Conw. 
Garrett, 18 S.W.(2d) 321, 179 Ark. 690 
[cert den 50 S.Ct. 39, 280 U.S. 591, 74 
L.Ed. 639]. 

1. Portner Brewing Co. v. Cooper, 
47 S.E. 631, 120 Ga. 20. 

2. Southern Express Co. v. Rose- 
man, 91 So. 612, 206 Ala. 681. 

3. Prescott & N. W. Ry. Co. 
Morris, 123 S.W. 392, 92 Ark. 365. 

4 Dawson v. Metropolitan St. Ry. 
Co., 188 S.W. 665, 157 Mo.App. 642; 
Woodmen of the World v. McCoslin, 
126 S/W. 894, 59 Tex.Civ.-App. .574; 
Wilkinson v. Allen, 118 S.H. 94, 136 


Vv. 


Va. 607; Bailey v. McCance, (Va.) 32 
S.E, 43. ‘ ; 
5. Delancey v. Missouri, K. & T. 


Ry. Co. of Texas, (Tex.Civ.App.) 149 
S.W. 259. 

6. Bredel v. Parker-Russell.Min. & 
. Go., (Mo.App.) 21 S.W.(2d)- 9382. 

Chicago & E. R. Co. v. Lain, 103 
. 847, 181 Ind. 386. 

8. Dierks Lumber & Coal Co. v. 
Kull, 4 S.W.(2d) 926, 176 Ark. 966. 


9. Hains v. Brown, (Mo.App.) 240 
S.Ww. 809. 
10:, Baing Vo jt Sidch. alent eS. 


Traction Co., 172 S.W. 843, 116 Ark. 
1:25, Lak Aoto Dy LO2n. 

11. Pennington v. Kansas City 
Rys. Co., 223 S.W. 428, 284 Mo. 1; 
Allen vy. Purvis, (Mo.App.) 30 S.W. 
(2d) 196; Schmitter v. United Rys. 
Co. of St. Louis, (Mo.App.) 245 S.W. 
629; Texas & N. O. R. Co. v. McDon- 
ald, 120 S.W. 494, 56 Tex.Civ.App. 34. 

12. Goodspeed v. Grand Nat. Bank, 
(Mo.App.) 46 S.W.(2d) 913. 

138. Nolan vy. Stillwater Lumber 
Co., 118 P. 340, 65 Wash. 445. 

14. Carpenter v. Smithey, 88 S.B. 
821, 118 Va. 533. 

Lon) Chicago, Ratiiedés) Pa bya Coury: 
Lydik, (Mo.) 187 S.W. 891. 

16. Sommer v. Martin, 204 P. 33, 
55 Cal.App. 603; Bing v. Atlantic 
Coast Line R. Co., 68 S.E. 645, 86 S.C. 


527. 

17. Schaff v. Perdue, (Tex.Civ. 
App.) 254 S.W. 151; Yeater v. Jen- 
ee Oil Co., 84 S.E. 904, 75 W.Va. 

18. Green y. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.(2d) 784, 224 
Mo.App. 517; Faubion v. Kansas City 
Public Service Co., (Mo.App.) 22 S.W. 
(2d) 897; Payne v. Baker, (Civ.App.) 
242 S.W. 343 [rev on other grounds 
258 S.W. 466]. 

19. Funderburgh v. Skinner, (Tex. 
Civ.App.) 209 S.W. 452. See Thomp- 
son v. Russell, 196 Ill.App. 593. 


Same title and section number, 


Ay Tadeo Theres 
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ereek,*° care,?! cause of accident,?? cause of death,?* 
cause of injury,?* character of acts or words,?® 
circumstances surrounding injured person,?° colli- 
commission of acts,?8 competency of erm- 
plovee,?® competency or skill of operator,*® comple- 
compliance with agreement,*? 
-comphance with plans,** condition of property,*+ 
condition of road,** condition of steps,*® conduct of 
contributory neghgenee,** conversion,?® 
cotter key,*® course of employment,*! crossing or 
erosswalk,*? crossing street,#? eulverts and sluice- 


sion,! 


tion of contract,*? 


o 37 
patrons,°* 
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ger or peril,*® 


law,°* driver’s 


ways,** custom,*® customary way,*® damages,*? dan- 


20. Carson y. Missouri, K. & T. Ry. 
Co., (Mo.App.) 190 S.W. 949. 

21. Wells v. Chamberlain, 168 N. 
W. 238, 185 Iowa 264; Mann v. Wood- 
Ward 290 oSsWen Soo meele) wye) 406 
Schmeer vy. Anchor Cold Storage Co., 
(Mo.) 12 S.W.(2d) 4383; Munden v. 
Kansas City, 38 S.W.(2d) 540, 225 Mo. 
App. 791; Niehaus v. Schultheis, (Mo. 
App.) 17 S.W.(2d) 603; Duffy v. Kan- 
sas City Rys. Co., (Mo.App.) 217 S.W. 
Soece Gale. CH 1s Ses Ry Car fv. 
Shults, 129 S.W. 845, 61 Tex.Civ.App. 
93. See Pierce v. Chicago City Ry. 
€o.; 202 DlApp, 69. 

22. Rigley v. Prior, 233 S.W. 828, 
290 Mo. 10; Missouri, K. & T. Ry. Co. 
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310 Mo. 1 [cert den 46 S.Ct. 119, 269 
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146 S.W. 689. 
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N.E. 194, 46 Ind.App. 259. 
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Commission of Missouri v. Caruthers, 
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dangerous condition,*® dangerous 


place or position,®® dangerous roof,®+ decrease in 
value,®? deed obtained surreptitiously,®* default on 
contract,°* delay,®® depression,®® disability,>’ dis- 
covery of disease,°® discovery or observance of con- 
dition,®® discovery or observance of danger or peril,°° 
diseased condition,*! disputed claim,®? disregard of 
negligence,®* driving sheep on land,°” 
due date of indebtedness,°® earning capacity,®’ ele- 
ments of damage,®® elevator,°® emergency,*° 
ployee’s negligence,7+ employment,’? entry,*® equip- 
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ment,74 examination of facts as to 
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plosion,?® exposure to danger,’® express contrac 
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ence,®* finding of jury,** finding 
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fraud,®® furnishing ears,°® future 


: : : a 
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= 5 ¥ . ; . 1 
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803, 66 Ind.App. 376; Fisk v. New 
England Tire & Supply Co., 138 N.E. 
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Se. Starnes, .v.. St. Joseph, Ry. 
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5135 ELouston: é T.°C. R. Col v. Ellis, 
(Tex.Civ.App.) 134 S.W. 246. 
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For later cases, developments and changes in the law see Annotations, same title and section nu 
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of disease,*’ ex- 
t 80 
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purchaser,®°® fire | chase,*? 


pain or mental 


hostile desire,® 
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of Texas v. Browning, 118 S.W. 245, 
54 Tex.Civ.App. 521. 

8. O’Leary v. Scullin Steel Co., 260 
S.W. 55, 303 Mo. 368. 
eles Cunningham v. Chicago & A. R. 
COs) CMO.) 2S ShWao. 
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Seott, 144 Siw. 917, 102 Ark. 417. 

6 Louisville, etc., R. Co. v. Carter, 
(Ky.) i112 S.W. 904. 

7. Henderson v. Heman Const. Co., 
199 S.W. 1045, 198 Mo.App. 423. 
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So. 658, 212 Ala. 608. 


10. Flynn v. St. Louis Public Serv- 
ice Co., (Mo.App.) 41 S.W.(2d) 885. 
11. Schmitter vy. United Rys. Co. 


of St. Louis, (Mo.App.) 245 S.W. 629. 
12. Segal v. Chicago City, Ryx Coz, 
256 Ill.App. 569 [motion den 171 N. 

De CPA G8) THe Oya 
13. Kirby v. Southern R. Co., 41 
(Tex.Civ.App.) 


S.H. 765, 63 S.C. 494. 
14. Palm y. Palm, 

238 S.W. 312; City of San Antonio v. 

Fike, (Tex.Civ.App.) 224 S.W. 911. - 
15. J. L. Mott Iron Works v. Met- 

povelitan Bank, 139 P. 36, 78 Wash. 

294. 


16. Kimber v. Kimber, 148 N.E. 
293. lg ed S61. 

17. Morrow y. Franklin, 233 S.W. 
224, 289 Mo. 549. 

18. Galveston, etc., R. Co. v. San- 
chez, (Tex.Civ.App.) 65 S.W. 893. 

19. Cal.—Cooney v. Pirrelli, 266 P. 
273, 204 Cal. 4; Schwartz v. Califor- 
nia Gas & Hlectric Corporation, 125 P. 
1044, 1638 Cai. 398. 

Fla.—Louisville & N. R. Co. 
Croxton,58 (Son 869; 63) Eila., 223, 

Ga.—Napier v. Du Bose, 165 S.E. 
773, 45 Ga.App. 661; Western & A. R. 
Ry v.. Groover, 155 S.E. 500, 42 ‘Ga. 
App. 200. 

Ind.—Spickelmeir y. Hartman, 123 
N.E. 232, 72 Ind.App. 207. 
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R. Co. v. Woodard, 92 S.W. 470, 193 
Mo. 656; Longan v. Weltmer, 79 S.W. 
655, 180 Mo. 322, 108 Am.S.R. 578, 64 
L.R.A. 969; State ex rel. State High- 
way Commission y. Day, (App.) 47 S. 
W.(2d) 147 [cause transf 35 S.W.(2d) 
37]; Van Tresse v. Kansas City Pub- 
lic Service Co., 4 SiW.(2d) 1096; 222 
Mo.App. 671; Armstrong y. Scullin 
steeli\Co., (App:) ) 268) Siwil 386e 
Sparkes y.-Harvey, (Mo.App.) 214 8S. 
W. 249; Blair v. Union Electrie Light 
& Power Co., 213 S.W. 976, 201 Mo. 
App. 571. 

8.C.—Terry v. 
278, 123 S.C. 319 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. McCormick, (Civ.App.) 160 
S.W. 429; Missouri, K. & T. Ry. Co. 
of Texas v. Stone, 125 S.W. 587, 58 
Tex.Civ.App. 480; Galveston, H. & 
S. ASR Y (COnnve Gra nity | eda Guy 145, 
a Tee on seat baile etc., 
a OVDAVE Ollrath, 40 Tex.Ciy. bs 
46, 89 S.W. 279. ads 

See Finley v. Federal Life Ins. Cow 
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shame,® imminence of collision,'® 


imminent danger,!! impeachment of witness,** im- 
periling life,1? improvements,!* indorsement,'? in- 
ducement to execute will,'® inducement th pur- 
inexperience,'® { 
wires,?° intentional wounding or killing,** interfer- 
ence in domestic affairs,?2 issuance of policy,?* joint 
ownership,2* keeping books,?° killing animals dur- 
ing transportation,?® kind of oil,** knowledge,** 
latent defects,?® liability,?° life estate,*1 line of 
duty,?2 loan,*? location of road,** location of wagon 
with respect to street car,?® loco parentis,*® lookout,*? 
loss by insured,** loss of companionship and sery- . 


injury,!® insulation of 


ed Rys. Co. of St. Louis, 152 S.W. 
32, 246 Mo. 696 [aff 145 S.W. 106, 164 
Mo.App. 366] (instruction was not er- 


roneous). 

20. Wells vy. Chamberlain, 168 N. 
W. 238, 185 Iowa 264. : 

gin Davis v.41 Mansen, 172. NOW. 45 
187 Iowa 583. 

22. Wagner vy. Wagner, (Mo.App.) 


215 S.W. 784. 

23. Smith v. North British & Mer- 
cantile Ins. Co., 263 S.W. 1031, 214 
Mo.App. 539. 

24. Owen vy. Christensen, 76 N.W. 
1003, 106 Iowa 394. 

25. Goudie vy. National Surety Co., 
(Mo.App.) 288 S.W. 369. 

26. Dillen v. Wabash Ry. Co., (Mo. 
App.) 294 S.W. 439. 


27. Farrell v. G. O. Miller Co., 179 
N.W. 566, 147 Minn. 52. 

28. Ala.—Faulkner vy. Gilchrist, 
143 So. 803. 


Ark.—Chicago, R. I. & P. Ry. Co. v. 
Garrett, 18 S.W.(2d) 321.179 Ark. 699 
[eert. den 50. S.Ct. 39, 280 UsS. 591; 
74 L.Ed. 639]. ; 

Cal.—Garrison y. Pearlstein, 229 P. 
351, 68 Cal.App. 334; Petersen v. Cal- 
ifornia Cotton Mills Co., 130 P. 169, 
20 Cal.App. 751. 

Ill.— Lundquist v. Chicago Rys. Co., 
137 UNE 92).1305° DM! 106 Taki 220i: 
App. 654]; Graham vy. City of Rock- 
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142 Ill.App. 306]. 

Mto.—Reith v. Tober, 8 S.W.(2d) 
607, 320 Mo. 725; Hoffman v. Peerless 
White Lime Co., 296 S.W. 764, 317 
Mo. 86; Reynolds v. Davis, 260 S.W. 
994, 303 Mo. 418; Evans v. General 
Explosives Co., 239 S.W. 487, 293 Mo. 
364; Beebe v. Kansas City, 17 S.W. 
(2d) 608, 223 Mo.App. 642; Goudie v. 
National Surety Co., (App.) 288 S.W. 


369; Van Leer y. Wells, (App.) 263 
S.W. 493. 
N.D.—Schulkey v. Brown, 230 N. 


W. 6, 59 N.D. 345. 

See Illinois Cent. R. Co. v. Harris, 
67 So. 54, 108 Miss. 574. 

29. Menihan Co. Vv. Lipschitz 
hans Shoe Co., (Mo.App.) 206 S.W. 
aoa. 

30. McClellan vy. Kansas City Pub- 
lic Service Co., (Mo.App.) 19 S.W.(24d) 
902; Cantor v. Insurance Co. of North 
America, (Mo.App.) 285 S.W. 803. 

31. Vidmer v. Lloyd, 63 So. 943, 
184 Ala. 153. 

32. Texas & N. O. R. Co. v. Buch, 
125 S.W. 316, 59 Tex.Civ.App. 304. 

338. Ryder v. Jacobs, 46 A. 667, 196 
Pa. 386. See Horka v. Wieczorek, 115 
N.E. 949, 64 Ind.App. 387 (instruction 
not erroneous). 

34. State ex rel. Highway Com- 
mission of Missouri v. Williams, (Mo. 
App.) 51 S:W.(2d) 538. 

35. Wood v. Los Angeles Ry. Corp., 
155 RP. 68, 172 Cal. 15. 

36. Dix v. Martin, 157 S.-W. 
171 Mo.App. 266. 

37. Ellis v. Metropolitan St. Ry. 
Co., 138 S.W. 23, 234 Mo. 667; El Paso 
& Si Wis Ry. Com val cavemen (lex Give 
App.) 216 S.W. 444. , 

38. Royal Indemnity Co! v. Poplar 
Bluff Trust Co., 20 S.W.(2d) 971, 223 
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56. “ELoustone Sal Cx wit. eons 
Shapara, 118 S.W. 596, 54 Tex.Civ. 
App. 596. 

57. Perry v. Acree, 141 S.E. 212, 
165 Ga. 446. 

58. Stern v. Employers’ Liability- 


Assur. Corporation, Limited, of Lon- 
don, England, (Mo.App.) 249 S!W. 739. 
5 Prescott & oN. W. Ry. Co. -yv. 
Morris, 123 S.W. 392, 92 Ark. 365. 
60. - Texas, etc, RR. Co. Vv. Vbichols: 
41 SUW.. 488, lve Mex Civ App. 46771 
61. Hotchkiss Mt. Min., etc., Co. 
v. Bruner, 94 Po 3381, 42 Colo, 305)". 
62. Fiske-Marshall Mfg. Co. v. Ra- 
bus & Toeller, 191 N.W. 90, 194 Iowa 
1193; Beebe v. Kansas City, 17 S.W. 
(2d) 608, 223 Mo.App. 642. 


63. Beck v. Galloway Peas Lumber j 


Co., 239 S.W. 166, 210 Mo.App. 341. 
64, \Chicago, Rw li & Go Ry. Cosw: 
Evans, 
65. Adams v. Goldman, (Mo.App.) 
2538 S.W. 194. 
66. Mezzi v. Taylor, 120 A. 871, 99 
Connie 


changes in the law see Annotations, same title and section number, 


(Tex.Civ.App.) 143 S.W. 966. . 


> 
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timony,*? unconsciousness of danger,®’ uncoupling 
ears,®® undue influence,’ unguarded hole,’! unlaw- 
fulness of acts,7? unnatural disposition,’® unreason- 
conditions,*° 
plank,*° use of hand ear,77 usual acts of employee,** 
utterance of defamatory matter,'® valid contest of 
will,®° validity of release,*! value of note and mort- 
gage,®* value of plaintiff’s time,**® view of street car,** 
vigilant watch,®® violation of law,*® violation of ordi- 
nance,®* walking,®® want of diligence in repairing,*°® 
of 
wind,®? wire,®4 withdrawal of bid,®® work in aecord- 


able delay,’* unsettled 


warning,®® warranty,®! wheel 
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unspiked 


[§ 486] 
(1) 


locomotive,?? 


anee with order,®® wound,®* wounded feelings,®*® 


67. Randolph v. Hunt, 183 P. 358, 
41 Cal.App. 739; Emory v. Emory, 
(Mo.) 53 S.W.(2d) 908; Hartman v. 
Hartman, 284 S.W. 488, 314 Mo. 305; 
Ehrlich v. Mittleberg, 252 S.W. 671, 
299 Mo. 284; Westermayer v. United 
Rys. Co. of St. Louis, (Mo.App.). 181 
S.W. 1044; Doerstler v. First Nat. 
Bank, 161 P. 386, 82 Or. 92. 

68. Ellis v. Metropolitan St. Ry. 
Co., 138 S/W. 23, 234 Mo. 657; Adams 
v. St. Louis Public Service Co., (Mo. 
App.) 32 S.W.(2d) 100. 

69. Houston & T. C. R. Co. v. May- 
field, 124 S.W. 141, 58 Tex.Civ.App. 
52 


70;, -Oavis ‘We Babp, 22:55 NB. 403, 
190 Ind. 173. 

71. San Antonio Traction Co. _v. 
Emerson, (Tex.Civ.App.) 152 S.W. 
468. 

72. Niehaus v. United Rys. Co. of 
St. Louis, 148 S.W. 389, 165 Mo.App. 
606. 

73. Egbert v. Egbert, 168 N.E. 34, 
90 Ind.App. 1. 

74. )St. Wouis; Ts M:. é& So Ry.-Co. v. 
Lamb, 128 S.W. 1030, 95 Ark. 209. 

75. In re Westlake Ave., 111 P. 
780, 60 Wash. 549. 

76. Sewing v. Harrison 
136 N.W. 200, 156 Iowa 229. 

77. Texas, etc., R. Co. v. Kelly, 80 
S:.W. 1073,-34 Tex.Civ.App. 21 

78. Powhatan Lime Co. v. Whet- 
zel’s Adm’x, 86 S.E. 898, 118 Va. 161. 

LES Townsley Vv. Yentsch, 135 S.W. 
882, 98 Ark. 312; Starnes v. St. Joseph 
Ry. Light & Power Co. (Mio) 5 2.°S. We 
(2d) 852; Mopsikov Vv. Cook, 95 S.E. 
426, 122 Va. 579; Carpenter v. Mere- 
dith, 96 S.E. 635, 122 Va. 446. 

80. Smith v. Smith, (Iowa) 230 N. 
WwW 


. 401. 
Sills Missouri; a, & UT: Ry. (Co; of 
Texas v. Reno, (Tex.Civ.App.) 146 S. 
W. 207. 


County, 


82. Dodge v. 131 Mass. 
467. 

83. Riddel v. Lyon, 213 P. 487, 124 
Wash. 146, 37 A.L.R. 486. 

84. Busch v. Los Angeles Ry. Cor- 
poration, 174 P. 665, 178 Cal. 536, 2 A. 
L.R. 1607. 

85. Kaiser v. United Rys. Co. of 
on Louis, 185 S.W. 90, 155 Mo.App. 


Emerson, 


86. Rogers v. Woods, 42 S.W.(2d) 
390, 184 Ark. 392. 
Wenzel v. Busch, (Mo.) 259 S. 
W. 767. See Indianapolis & Cinecin- 
nati Traction Co. v. Senour, 122 N/’E. 
Wigs (1 Ind-App. -10 (instruction not 
mandatory). 

88. Hornbuckle v. McCarty, 243 S. 
W. 327, 295 Mo. 162, 25 A.L.R. 1508. 

89. Graham v. City of Rockford 
87 N.E. 361, 288 Ill. 214 [aff 142 Ill. 


App. 306]. 

90. Mueller v. MHolekamp, (Mo. 
App.) 260 S.W. 118; Nugent v. Breu- 
chard, 36 N.Y.S. 102, 91 Hun 12 [aff 
51 N.H. 1092, 157 N.Y. 687]. 

91. Day Pulverizer Co. v. Rut- 
ledge, 38 S.W.(2d) 949, 238 Ky. 817. 

92. Geary v. Kansas City, ete, R. 
Co., 39 S.W. 774, 138 Mo. 251, 60 Am. 
SUR.) 555. 

93. McCrorey v. Thomas, 63 S.E. 
LOT SOS eViannd 03, 17 Ann.Cas. 373. 

94. Youngblood v. Mason City, 146 
N.W. 20, 165 Iowa 488; Warnke v. A. 
Leschen & Sons Rope Conwlt1eSiWs 


643, 186 Mo.App. 30. 

95. Younglove v. Hoberg, 191 N.W. 
985, 195 Iowa 281. 

96. Barnes-Crosby Co. of Missouri 
Vv. T.-M. Sayman Products. Co.,; (Mo. 
App.) 27 S.W.(2d) 709. 


97. Terry v. Woodmen Accident 
vais 34 S.W.(2d) 163, 225 Mo.App. 
1223s 

98. Currie v. Davis, 126 S.B. 119, 


130 S.C. 408 [pet for cert dism 45 S. 
Ct. 88, 266 U.S. 182, 69 L.Hd. 234]. 

99. Burke vy. Robinson, (Mo.App.) 
271 S.W. 1005. 

1. Brunnabend v. Tibbles, 246 P. 
536, 76 Mont. 288. 

2. Ark.—Sun Oil Co. vy. Hedge, 293 
S.W..9, 173 Ark. 72:9. 

Colo.—Pouppirt v. Greenwood, 110 
P. 195, 48 Colo. 405. 

Ga.—Brock v. Wildey, 63 S.E. 794, 
132, Gavet9: A 

Iowa.—Pickens v. Milwaukee Me- 
chanics’ Ins. Co., 179 N.W. 150, 189 
Iowa 900. 

Ky.—Jones v. Bank of Dearborn, 
267 S.W. 158, 206 Ky. 401. See W. H. 


Simmons & Co. v. Price’s Adm’r, 38 S. 
W 2d) 4165 "238. Ky 332" instruction 
was not erroneous). - 

Mo.—-Walker v. Hassler, (App.) 
240 S.W. 257; Fairbanks-Morse & Co. 
vy. Mercurio Bros., 154 S.W. 425, 170 
Mo.App. 668. 


Va.—Deitz v. Whyte, 109 S.E. 212, 
131- Va. 19. 

See Neff v. Harwood Barley Mfg. 
Co., 193 Ill.App. 439. 

3. Chesapeake & O. Ry. Co. v. Con- 
ley, 124 S.W. 861, 136 Ky. 601; Maher 
v. Donk Bros. Coal & Coke Co., 20 
S.W.(2d) 888, 323 Mo. 799. 

4. Morran v. Chicago, M. & P. S. 
Ry, Co, 1262 Pe 7370 Wash: aid4: 

5. Robert Welch Stave & Mercan- 
tile Co. v. Burris, 265 S.W. 68, 165 
ATK, = B56. 

6 Birmingham Ry., Light & Pow- 
er Co;.v. MeCurdy, 55 So. 616; 172 Ala. 
488; Gotsch v. Market St. Ry., 265 P. 
268, 89 Cal.App. 477; Mayne v. Kan- 
sas) City. Rys!Co:, 229 S:W. 3386) 237 
Mo. 235; Amos v. Fleming, 285 S.W. 
134, 221 “Mo.App. 559; International, 
etc., R. Co. v. Tasby, 100 S.W. 1030, 
45 Tex.Civ.App. 416; Hiller v. John- 
son, 154 N.W. 845, 162 Wis. 19, 

7. First State Bank of Amarillo v. 
Cooper, (Tex.Civ.App.) 179 S.W. 295. 

8. Lewellen v. Haynie, (Mo.App.) 
25 S.W.(2d) 499. 

9. In criminal cases see Criminal 
Law, § 2329. 

Duty to assume fact see infra § 533. 

10. i i Dist. Tele- 
graph Co. v. Morris & Co., 243 F. 481, 
156 C.C.A. 179 [cert den 38 S.Ct. 11, 
245 U.S. 651, 62 L.Ed. 581]. . See Clo- 
quet Lumber Co. v. Burns, 222 F. 857 
138 C.C.A. 283 (statement of fact in 
accordance with holding on prior ap- 
peal was not erroneous). 

Ala.—Alabama Power Co. v. 
92 So. 611, 207 Ala. 346; Southern Ry. 
Co..v. Hayes, .73 So. 945, 198 Ala. 
601; Ham v. State, 47 So. 126; 156 
Ala.- 645; Mobile Light & R. Co. v. 
Phillips, 135 So. 424, 24 Ala 318. 

Cal.—Smith v. Hollander, 259 P. 958, 
85 Cal.App. 535. 

Colo.—Wolfer v. William Redding 
& Son, 108 P. 980, 48 Colo. 58. 

Conn.—Brown Bag Filling Mach. 
Co. v. United Smelting & Aluminum 


Hines, 


Existence of certain relation or status. : 
structions have been held not to assume the exist- 
enee of a relation or status of, as, for example, 
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wrongful arrest and imprisonment,®® and wrong side 


Certain in- 


agency,” employee,* foreman,* manager,’ passenger,® 
suretyship,’? and wifehood.® 

b. Uncontroverted Facts or Evidence®— 
In General. 
court to assume as a fact matters or conditions pre- 
sented in the case as to which there is no contro- 
versy or dispute,'® notwithstanding an issue as to 


In general it is proper for the 


Co., 107 A. 619, 93 Conn. 670; Fer- 
rigino v. Keasbey, 106 A. 445, 93 Conn. 
445: Temple v. Gilbert, 85 A. 380, 86 
Conn. 335; McCaffrey v. Groton & S. 
St. Ry. Co., 84 A. 284, 85 Conn. 584. 
Ga.—Hall v. Wingate, 126 S.E. 796, 
159 Ga. 630; Elrod v. Chamblee, 106 
S.E. 915, 26 Ga.App. 703; Jones v. 
Wall, 96 S.E. 344, 22 Ga.App. 513; 
See Bohannon y. Knapp, 127 S.E. 808, 
33 Ga.App. 702 (apparently recogniz- 
ing rule); White v. Knapp, 120 S.E. 
796, 31 Ga.App. 344 (instruction not 
erroneous). . 
Ill.—Shults v. Shults, 82 N.E. 312, 
2279 T4270" Chica eso weve, hn Con Ve 
Morton, 55 Ill.App. 144. See Leslie v. 
Joliet Bridge & Iron Co., 149 I1l.App. 
210 (instruction not prejudicial). 
Ind.—Southern Surety Co. vy. Kin- 
ney, 127 N.E.. 575, 74 Ind: App. 205; 
Union Traction Co. of Indiana v. El- 
more; 116. N26. 837, 66. Ind.App. 95; 
Horka v. Wieczorek, 115 N.E. 949, 64 
Ind.App. 387; Terre Haute, Ae & FE. 
Traction Co. v. Maberry, 100 N.E. 401, 
52 Ind.App. 114; Cleveland, ioe CG & 
St. iy Ry. -Ce! Vv. Jones, 99 NE. 503, 
51 Ind.App. 245. See Baltimore & O. 
R. Co. v. Keiser, 94 N.E. 330, 51 Ind. 
App. 58 (instruction was not ground 
for reversal). 
lowa.—Bowell vy. Draper, 129 N.W. 
54, 149 Iowa 725; Murphey v. Hilti- 
bridle, 109 N.W. 471, 132 Iowa 114. 
Kan.—Sissell v. Sihler Serum Co., 
204 P. 988, 110 Kan. 446. 
Ky.—Frankfort v. Downey, 118 S. 
W. 836, 144 Ky. 690; Jones v. Mobile 
SHOR CoO. 2% S.W. 4, 
i ett v. Kansas City Termi- 
nal Ry. Co.0295 S.W. 89, 316 Mo. 1246; 
Koenig v. Kansas Citv Rys Con 243 
S.W. 118; Palmer v. Shaw Transfer 
Co., 209 S.W. 882; Hopkins v. Mobile 
& O. R. Co., (App.) 33 S.W.(2d) 1009; 
Allen v. Purvis, (App.) 30 S.W.(2d) 
196; Fields v. Thomas, (App.) 18 S. 
Ww. (2d) 552; Williams v. American 
Exch. Bank, 280 S.W. 720, 222 Mo.App. 
483; Lowry v. Fidelity-Phenix Fire 
Ins. Co., 272 S.W. 79, 219 Mo.App. 121; 
Burke v. Robinson, (App.) 271 S.W. 
1005; Dodge v. City of Kirkwood, 
(App.) 260 S.W. 1012 Jourdan v. 
Sheets, (App.) 248 S.W. 641; Hisen- 
berg v. Nelson, (App.) 247 S.W. 244; 
Warren bv.) CULrtiSm cae Cou Mie moor 
(App.) 234 S.W. 1029; Cole v. Long, 
227 S.W. 903, 207 Mo. App. 528; Frank 
Hart Realty Co. v. Ryan, (App.) 218 S. 
W. 412 [aff 232 S.W. 126, 288 Mo. 188]; 
Montgomery v. Hammond Packing 
Co., (App.) 217 S.W..867; Argeropou- 


los v. Kansas City Rys. Co., 212 S.W. 
369, 201 Mo.App. 287; Young y. Til- 
ley, ‘(App 190° “S.W. 995.) SSee" Hay- 


ward v. Globe & Rutgers Fire Ins. 
Co., (App.) 6 S.W.(2d) 648; Asadori- 
an v. Sayman, (App.) 282 S.W. 507; 
Flach v. Ball, 240 S.W. 465, 209 Mo. 
App. 389; St. Louis House Furnish- 
ing Co. v. Stoecker & Price Storage & 
Auction Co., (App.) 238 S.W. 841; 
Murphy v. Southwest Missouri R. 
Con L538 5 Sew. 271, 168" IVioy -App. 588 
(all cases holding or recognizing that 
particular instruction was not ground 
for reversal). 

Neb.—Gibson y. Glens Falls Ins. 


Co., 197 N.W. 950, 111 Neb. 827. 
Ohio.—Pittsburgh, etc., R. Co. v. 
Dooley ws "Ono sO Ot.N.Goscoon oe 


Ohio Cir.Ct. 655. 
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such matters has been raised by the pleadings,'? and 
the court may properly charge that a particular fact 
is not in dispute where such is the case.*’ YV 
the evidence in support of facets is of a conclusive or 


Okl.— Jones v. S. H. Kress & Co., 
153 BP. 655, 54 Okl. 194. 

R.I.—G. W. MecNear, Inc., v. Amer- 
ican & British Mfg. Co., 115 A..709, 44 
R.I. 190 [cert den 42 S.Ct. 462, 258 
U.S. 629, 66 L.Ed. 800]. ’ 

S.C.—Hiller vy. Bank of Columbia, 
719 S.B. 899, 96 S.C. 74; McLain v. 
Allen, 79 S.B. 1, 95'S/C. 152. Ms 

S.D.—Stewart v. Rapid City, 205 
N.W. 654, 48 S.D. 628. ; 

Tex.—Jaffe v. Deckard, (Civ. App.) 
261 S.W. 390; Petty v. Griffin, (Civ. 
App.) 241 S.W. 252; Townsend v. Pil- 
grim, (Civ.App.) 187 S.W. 1021; White 
v. Peters, (Civ.App.) 185 S.W. 659, 
Thornburg v. Moon, (Civ.App.) 1890 
S.W. 959; Commonwealth Fire Ins. 
Co. v. Obenchain, (Civ.App.) 151 S.W. 
611. See Missouri, K. & T. Ry. Co. of 
Texas v. Maples, (Civ.App.) 162 S.W. 
426 (apparently recognizing rule). 


Wash.—-White v. Jansen, 142 P. 
1140, 81 Wash. 435. See Anderson v. 
Kinnear, 141 P. 1151, 80 Wash. 638 


(instruction not erroneous). : 

W.Va.—Yeater v. Jennings Oil Co., 
84 S.E. 904, 75 W.Va. 346. 

[a] Assumptions as to particular 
matters not erroneous.—(1) Amount 
of recovery. Jones v. S. H. Kress & 
Co., 158 P. 655, 54 Okl. 194. (2). Au- 
thority of agent. McCauley v. Mc- 
Blroy, (Tex.Civ.App.) 199 S.W. 317. 
(3) Custom. Sissell v. Sihler Serum 
C05 4204 PR, 988, ) 110 Rani 446.4) 
Date of accident. Heather v. City of 
Palmyra, (Mo.App.) 245 S.W. 390. 
(5) Date of commencement of ac- 
tion. Mclain v. Allen, 79 S.E. 1, 95 
Si@uenl 2a 616) Defective condition. 
Midwest Nat. Bank & Trust Co. v. 
Davis, 233 S.W. 406, 288 Mo. 563. 
See Jarnecke v. Chicago Consol. Trac- 
tion Co., 190 Ill.App. 179. (7) Entry 
on land. Southern Ry. Co. v. Hayes, 
72 So. 945, 198 Ala. 601. (8) Ex- 
ecution of deed. Irvin vy. Johnson, 
(Tex.Civ.App.) 170 S.W. 1059. (9) 
Execution of will. Shults v. Shults, 
S2UNeH. ol2,, 229 Ll. 420. 9 (10) >. Hire: 
Painter v. Concordia Fire Ins. Co., 
(Mo.App.) 256 S.W. 581. (11) Form 
and Janguage of contract. Brown 
Bag Filling Mach. Co. v. United 
Smelting & Aluminum Co., 107 A. 
6195. 93° Conn: 670: \) C12) Injury. 
Rogles v. United Rys. Co., (Mo.) 2382 
S.W. 93; State ex rel. State Highway 
Commission v. Day, (App.) 47 S.W. 
Cd) ot47 [transf 35 SW.¢2d): 37); 
Curlin v. St. Louis Merchants’ Bridge 
Terminal Ry. Co., (Mo.App.) 232 S.W. 
ZL, 6¢13) Knowledge of defects. 
Midwest Nat. Bank & Trust Co. v. 
Davis, 233 S.W. 406, 288 Mo. 563. (14) 
Loss of time. Hall v. Manufacturers’ 
Coal & Coke Co., 168 S.W. 927, 260 
Mo. 351, Ann.Cas.1916C 375. (15) 
Obliviousness to danger. Allen v. 

i (Mo.App.) 30 S.W.(2d) 196. 
Pain. Hall v. Manufacturers’ 
Coal & Coke Co., supra. (17): Pay- 
ment of premium. Zackwik v. Han- 
over Fire Ins. Co., (Mo.App.) 225 S. 
W. 135. (18) ~ Perilous position. 
Pittsburgh, etc., R. Co. v. Dooley, 13 
Ohio Cir.Ct.N.S. 225, 32 Ohio Cir.Ct. 
655. (19) Presentation for pay- 
ment. Hutton y. Pederson, (Tex.Civ. 
App.) 153 S.W. 176. (20) Provisions 
of ordinance. Foy vy. United Rys. 
Co. of St. Louis, (Mo.App.) 243 S.wWw. 
A857) C21) Public street. Cool vy. 
Petersen, 175 S.W. 244, 189 Mo.App. 


417. (22) Railroad line. Lovett v. 
Kansas City Terminal Ry. Co., 295 
S.W. 89, 816 Mo. 1246. (23) Resi- 
dence. Duprel vy. Collins, 146 N.W. 
593, 83.8.D. 365. (24), Sale. Mur- 
phy v. Hiltibridle, 109 N.W. 471, 132 
Iowa 114. (25) Settlement agree- 
ment. Mothershead vy. Adams, (Tex. 
Civ.App.) 44 S.W.(2d) 759. (26) 
Sufficiency of proofs of loss. Zack- 
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Where 


wik v. Hanover Fire Ins. Co., (Mo. 
App.) 225 S.W. 135. A 

11. Avery v. Mechanics’ Ins. Co. of 
Philadelphia, (Mo.App.) 295 S.W. 509; 
Denny v. Randall, (Mo.App.) 202 S. 
W. 602; Duprel v. Collins, 146 N.W. 
593, 33 S.D. 365. And see cases su- 
pra note 10; and infra note 13. 

fa] Rule applied where issue was 
raised by a general denial. Avery Vv. 
Mechanics’ Ins. Co. of Philadelphia, 
(Mo.App.) 295 S.W. 509; Denny v. 
Randall, (Mo.App.) 202 S.W. 602. 

12. Chambers yv. Farnham, 236 F. 
150 C.C.A. 148; Shepard v. Al- 
, 201. NAW 58, e202) NEWe al tGL 
Minn. 135, 39 A.L.R. 1094; Byrum v. 
Dilts, 183 N.W. 974, 44 S.D. 318. 


fa] Ilustrations.—(1) Amount 
of recovery. Chambers v. Farnham, 
QBN ES Soy lb 0 CCA, Les eo C2)5) Hace 


that party to action was not real pur- 
chaser of land. Byrum y. Dilts, 183 
NW. 974, 44 S.D. 318. 

13. U.S.—Texas, etc., R. Co. v. Gen- 
try Los Ct 1104. 163.0. S doe, sane 
Ed. 186; United States Coal Co. v. 
Pinkerton, 169 F. 536, 95 C.C.A. 34. 
See Carberry v. Acme Transit Co., 
203 EF. 780 (instruction not errone- 
ous). 

Ala.—Nashville Broom & Supply 
Co. v. Alabama Broom & Mattress 
Co., 100 So. 132, -211 Ala. 192; Allen 
v. Bannister, 97 So. 820, 210 Ala. 264; 
Alabama Power Co. v. Hines, 92. So. 
Gils aya Of A aly ne Sor Sloss-Sheffield 
Steel & Iron Co. v. Jones, 91 So. 808, 
207 Ala. 7; Alexander v. Smith, 61 
So. 68, 180 Ala. 541; Southern Cotton 
Oil. Co. v. Harris, 57 So. 854, 175 Ala. 
323; Louisville & N. R. Co. v. Hol- 
land,‘55 So. 1001, 173 Ala. 675; Bir- 
mingham Ry., Light & Power Co. v. 
Jordan, 54 So. 280, 170 Ala. 530; City 
of Montgomery v. Wyche, 53 So. 786, 
169) Alas 181s Ham wv. State, .47 iSoz 
126, 156 Ala. 645; Birmingham R., 
éete., Co. v. Jones, 41 So. 146) 146 Ala. 
277; Birmingham R., etc., Co. v. Rut- 
ledge, 39 So. 338, 142 Ala. 195; Woods 
v. Moten, 30 So. 324, 129 Ala. 228; Ed- 
mondson v. Anniston City Land Co., 29 
So. 596, 128 Ala. 589; Baird Lumber 
Co. v. Devlin, 27 So. 425, 124 Ala. 245; 
Drennen v. Smith, 22 So. 442, 115 Ala. 
396; Richmond, ete, R. Co. v. Trous- 
dale & Sons, 13 So. 23, 99 Ala. 389, 42 
Am.S.R. 69; Carter v. Chambers, 79 
Ala. 223; South, ete!, R:. Co. wv. Me- 
Lendon, 63 Ala. 266; Nelms v. Wil- 
liams, 18 Ala. 650; Williams v. Shack- 
elford, 16 Ala. 318; Gillespie v. Bat- 
tle, 15 Ala. 276; Henderson v. Mabry, 
13° Ala. 713. See McCaa v. Thomas, 
92 So. 414, 207 Ala. 211 (instruction 
not ground for reversal where fact 
involved was shown by evidence of 
party against whom instruction op- 
erated); Sloss-Sheffield Steel & Iron 
Co. v. Harris, 74 So. 347, 199 Ala. 261 
(apparently recognizing rule); South- 
ern Ry. Co. v. Johnston, 118 So. 680, 
22 Ala.App. 629 (holding that an in- 
struction was not erroneous where 
there was no testimony seriously dis- 
puting fact). 

Ariz.—Dover Copper Mining Co. vy. 
Doenges, 12 P.(2d) 288. 

Ark.—Louisiana & N. R. Co. v. Wm. 
R. Moore Dry Goods Co., 2 S.W.(2d) 
1113, 176 Ark. 341; Ward Furniture 
Mfg. Co. v. Pickle, 295 S.W. 727, 174 
Ark. 463; Kelley vy. Pacific Fruit & 
Produce Co., 295 S.W. 28; Wisconsin 
& Arkansas Lumber Co. v. Brady, 248 
S.W. 278, 157 Ark. 449: McGee v. 
Smitherman, 65 S.W. 461, 69 Ark. 632: 
Pacific Mut. L. Ins. Co. v. Walker, 53 
S.W. 675, 67 Ark. 147. See Chicago, 
Re eee Pavan © oun Jenkins, 40 S.W. 
(2d) 439, 183 Ark. 1071 (instruction in 
death action was not erroneous in 
assuming that plaintiff, administra- 
trix and widow of deceased, was su- 


For later cases, developments and changes in the law see Annotations, 
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controlling character and is not controverted by 
other evidence so as to require that such facts should 
be determined by the jury, the court in instructing 
the jury may assume that such facts are true.’? It 


ing as widow and next of kin, where 
complaint so alleged); Miller v. Ft. 
Smith Light & Traction Co., 206 S.W. 
329, 136 Ark. 272 (apparently recog- 
nizing rule). 

Cal.—Mathes v. Aggeler & Musser 
Seed Co.) 108 Pees oe Caln6ore 
In re Spencer, 31 P. 453, 96 Cal. 448; 
Low v. Warden, 19 P. 235, 77 Cal. 94. 
See Dolman Co. v. Rubber Corpora- 
tion of America, 295 ce. 29, 109 (Cal 
App. 353; Lower v. Hughes, 251 P. 
952, 80 Cal.App. 444 (both cases ap- 
parently recognizing rule). 

Colo.—Craig vv. A. Leschen, -etc., 
Rope Co., 87 P. 1143, 38 Colo. 115; 
Weil v. Nevitt, 31 P. 487, 18 Colo. 10. 

Conn.—Connelly v. Deconinck, 155 
Ay 284,113) "Conn. 2375 Den Santomve 
Burkle, 138 A. 788, 106 Conn. 677. 

Del.—Truxton v. Fait, ete., Co., 42 
A. 4390, 1 Del s48 3 elon AI S.a vero. 

Fla.—Atlantic Coast Line R. Co. v. 
McCormick, 52 So. 712, 59 Fila. T2t. 

Ga.—W. A. Greer & Co. v. Raney, 
47 S.E. 939, 120 Ga. 290; Clarke v. 


Havard, 42 S.E. 264, 115 Ga. 882; 
Smith v.. Ross,. 33, S:B., 953, L08sGa. 
198; Marshall v. Morris, 16 Ga. 368; 


Western & A. R. Co. v. Groover, 155 
S.E. 500, 42 Ga.App. 200; Watkins v. 
Stulb & Vorhauer, 98 S.E. 94, 23 Ga. 
App. 181; Dexter Banking Co. v. 
Cook, 67. \S°E. 1135 7 Ga. Apps 436r 
Georgia Southern, etc., R. Co. v. Stan- 
ley, 57 S.E. 1042, 1 Ga.App. 487. See 
Strickland v. Bank of Cartersville, 81 
S.E. 886, 141 Ga. 565 (instruction up- 
held); Fitzgerald Cotton. Oil Co. 
v. Farmers’ Supply Co., 59 S.E. 713, 
3 Ga.App. 212 (instruction not ground 
for reversal). 

Ill.—Grannon vy. Donk Bros. Coal 
& Coke Co., 102 N.E. 769, 259 Ill. 350 
[aff 173 Ill.App. 395]; Brennan vy. 
City of Streator, 100 N.E. 266, 256 
Til.” 468 [aff 268 =A pp 134k 
O’Rourke v. Sproul, 89 N.E. 663, 241 
Tll. 576; Shults v. Shults, 82 N.E. 312, 
229 Ill. 420; Turner v. Osgood Art 
Colortype Co., 79 N.E. 306, 223 Il). 
629 [aff 125 Ill.App. 602]; Normal v. 
Bright, 79 N.E. 90, 223 Ill. 99 [aff 125 
Tll.App. 478]; Compher v. Browning, 
76 N.B. 678, 219 Ill. 429, 109 Am.S.R. 
346; Chicago Union Traction Co. v. 
Newmiller, 74 N.E. 410, 215 Ill. 383 
Laff 116 Ill.App. 625]; Chicago City 
R. Co. v. Carroll, 68 N.E. 1087, 206 
Ill. 318 [aff 102 Ill.App. 202]; Chicago 
Screw Co. v. Weiss, 68 N.E. 54, 203 
Ill. 536 [aff 107 Ill.App. 39]; Chicago, 
etc., R. Co. v. McDonnell, 62 N.E. 308, 
194 Ill. 82; Graves v. Shoefelt, 60 Ill. 
462; Sharp v. Parks, 48 Dl. 511, 95 
Am.D. 565; Robeson y. Greyhound 
Lines, 257 TlLApp. 278; Mackie v. 
Webster Mfg. Co., 175 IllApp. 385; 
Cahill vy. Dellenback, 139 Ill.App. 320; 
Reed v. Manierre, 124 Tll.App, 127: 
Illinois Cent. R. Co. v. Beeker, 119 
Ill.App. 221; Chicago, ete., R. Co. v. 
Tracey, 109 Ill.App. 563; Brimmer 
vy. Liinois= Cente ik: Co. LOL TsApp. 
198. See Department .of Public 
Works and Buildings v. McBride, 170 
N.E. 295, 388 Tll. 347 (instruction not 
ground for reversal); Klatz v. Pfef- 
fer, 164 N.E. 224, 333 Ill. 90 (appar- 
ently recognizing rule); Conrad v. 
Charles A. Stevens & Bros., 205 Ill. 
App. 494; Monk v. Caseyville Ry. Co., 
202 Ill.App. 641. 

Ind.—Tomlinson y. Briles, 1 N.E. 
63, 101 Ind. 5388; Chesapeake & O. Ry. 
Gow Ww. eMultz; 161 SNamn 8858918 ind 
App. 639 [cert den 51° S.Ct.. 31; 282 
U.S. 855, 75 L.Ed. 757]; Archer v. 
Ostemeier, 105 N.E. 522, 56 Ind.App. 
385; Pittsburgh, ete., R. Co. v. Rog- 
ers, 87 N.E. 28, 45 Ind.App. 230; Sel- 
lersburg v. Ford, 79 N.E. 220, 39 Ina. 
App. 94; Indianapolis Traction, etc., 
Co. v. Smith, 77 N.E. 1140, 38 Ind.Anpp. 
160; Terre Haute Electric Co. v. Kie- 
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has been held or recognized that this principle is | applicable where the evidence introduced is docu- 


ly, 72 N.E. 658, 35 Ind.App. 180; Hunt{ Mo.App. 560; Wise v. Wabash R. Co., 


v. Conner, 59 N.E. 50, 26 Ind. App. 41. 
See Grand Trunk Le ara Ry Conv. 
Hodsden, 101 N.E. 834, 54 Ind.App. 
LU Baltimore & 10. R. Co. v. Keiser, 
94 NE. 330, 51 Ind.App. 58 (both hold- 
ing that instruction was not ground 
for reversal). 

Iowa.—Brekke vy. Rothermal, 196 N. 
W. 84, 196 Iowa 1288; Dunning v. 
Burt, 162 N.W. 23, 180 Iowa 1754; 
Colsch v. Chicago, M. & St. P. Ry. Co., 
153 N.W. 327, 171 Iowa 78; Mackland 
v. Board of Sup’rs of Pottawattamie 
County, 144 N.W. 317, 162 Iowa 604; 
Murphy Vv. Hiltibridle, 109 N.W. 471, 
132 Iowa 114; Frank v. Davenport, 
75 N.W. 480, 105 Iowa 588; Fleming 
v. Stearns, 44 N.w. 376, 79 Iowa 256. 

Ky.—Louisville oo Na Ry OO. evel By. 
J. O’Brien & Co., 182-S.W. 227, 168 
Ky. 403, Ann.Cas.1917D 922; Western 
Union Telegraph Co. vy. City of Louis- 
ville, 169 S.W. 994, 160 Ky. 499; Lax- 
Fos Co. v. Rowlett, 139 S.W. 836, 144 
Ky. 690; Board of Councilmen of City 
of Frankfort v. Downey, 118 S.W. 
284; Henning v. Stevenson, 80 S.W. 
1135, PAS a IC Ve 31'S 26 Ky.L. 1595 
Frankfort Vv. Downey, 118 S.W. 284: 
Louisville, ete., R. Co. v. Crow, 107 
S.W. 807, 32 Ky.L.. 1145; Cowles v. 
Carrier, 101 S.W. 916, 31 Ky.L. 229; 
Anderson v. Baird, 40 S.W. 923, 19 
Ky.L. 444. 

‘Me.—Harvey v. Dodge, 73 Me. 316. 

Md.—Lewis v. Kramer, 3 Md. 265. 

Mass.—MecGuire v. Lawrence Mfg. 
Co. 31GN.D: 3, 156 Mass, 324. 

Mich.—Hummer vy. Midland Casual- 
ty Co., 148 N.W. 413, 181 Mich. 386; 
Chapin v. Ann Arbor R. Co., 133 N.W. 
512, 167 Mich. 648; Thomson v. Flint, 
@tG..; R. Con 90 NoW.. 1087.0 131 Mich: 
95; Burt v. Long, 64 N.W. 60, 106 
Mich. 210; Welch v. Olmsted, 51 N. 
W. 541, 90 Mich. 492. 

Minn.—Johnson v. Crookston Lum- 
per Co., 100 N.W. 225, 92 Minn. 393; 
Lemon v. De Wolf, 95 N.W. 316, 89 
Minn. 465; Alden v. Minneapolis, 24 
Minn, 254, 

Miss.—Williams Yellow Pine Ca, Vv. 
Henley, 125 So. 552, 155 Miss. 893; 
Heirn v. McCaughan, 32 Miss. 17, 66 
Am.D. 588. See Mobile & O. R. Co. 
v. Campbell, 75 So. 554, 114 Miss. 803 
(instruction not ground for reversal). 

Mo.—Stauffer v. Metropolitan St. 
Ry. Co., 147. S.W. 1032, 243 Mo. 305; 
Westervelt v. St. Louis Transit Co., 
121 S.W. 114, 222 Mo. 325; Phelps v. 
Conqueror Zine Co., 117 S.W. 705, 218 
Mo. 572; Orcutt v. Century Bldg. Co., 
112 S.W. 532, 214 Mo. 35; Dee v. 
Nachbar, 106 S.W. 35, 207 Mo. 680; 


Gahill/vieChicago; "etc., Re 'Co:;"103 18: 
W. 582, 205 Mo. 393; Sotebier v. St. 
Louis Transit Co., 102 S.W.-651, 203 


Mo. 702; Deschner v. St. Louis, etc., 
Re lof YStiSiwi 737, 2009 Moy 310; 
Parks v. St. Louis, etc., R. Co., 77 S. 
W. 70, 178 Mo. 108, 101 Am.S.R. 425; 
Gayle v. Missouri Car, etc., Co., 76 
S.W. 987, 177 Mo. 427: Beauvais v. 
St. Louis, 69 S.W. 1043, 169 Mo. 500; 
Schmidt v. St. Louis R. Co., 63 S.W. 
834, 163 Mo. 645; Bertram v. People’s 
1g Co., 55 S.W. 1040, 154 Mo. 639; Lord 
Wa Austin, (App.) 39 S.W. (2a) 575; 
Starnes v. St. Joseph Ry., Light, Heat 
& Power Co., (App.) 22 S.W.(2a) 73 
[transf 52 S.w. (2d) 852]; Buck vy. 
Thatcher, 7 S.W.(2d) 398, 222 Mo. App. 
1036; Dickensheets v. Patrick, 274 
Sw. 891, 217 Mo.App. 171; Balauri v. 
Anastas, (App.) 263 S.W. 458 [cert 
quashed 276 S.W. 382]; Godfrey v. 
Kansas City Light & Power Co., 247 
S.W. 451, 213 Mo.App. 139 [cert 
quashed 262 S.W. 357]; Kearse v. 
Seyb, 209 S.W. 635, 200 Mo. App. 645; 
Griffin v. Kansas City ys: (Co; 204 
S.W. 826, 189 Mo.App. 682; Young Vv. 
Tilley, (App.) 190 S.W. 95; Gillogly 
v. Dunham, 174 S.W. 118, 187 Mo.App. 
bbd1; Price v. St. Louis, aM & eS: 
Ry. Co., 170 S.W. 925, 185 Mo.App. 
432; Bell v. United Rys. Co. of St. 
Louis, 166 S.W. 1100, 183 Mo.App. 334; 
Hauser v. Steigers, 119 S.W. 52, 137 


115 S.W; 452, 135° Mo.App. 230; Mc- 
Mahon v. Welsh, 112 S.W. 43, 132 
Mo.App. 593; Roberts v. Chicago, etce., 
R. Co.; 94 S.W. 838, 119 Mo.App. 372; 
McManus vy. Metropolitan St. R. Co., 
92 S.W. 176, 116 Mo.App. 110; Mitch- 
ell v. St. Louis, ete, R.'Co:, 92. Sswe 
111, 116 Mo.App. 81; Stanley v. Chi- 
cago, ete., Ri Cours? SOW. LEZ A it22) Mo, 
App. 601; Farmers’ Bank v. Fudge, 
82 S.W. 1112, 109 Mo.App. 186; Sheri- 
dan v. Forsee, 81 S.W. 494, 106 Mo. 
App. 495; McLean v. Kansas City, 75 
S.W. 173, 100 Mo.App. 625; Kingsbury 
v. Joseph, 68 S.W. 93, 94 Mo.App. 298; 
Breckenridge v. White, 67 S.W. 715, 


93 Mo.App. 681; Colyer v. Missouri 
Pac. R. Co., 93 Mo.App. 147; Nolan 
v. Bedford, 89 Mo.App. 172; Tyler v. 


Tyler, 78 Mo.App. 240. 


See Keyes v. 
Chicago, B. & Q. 


R. Co., 31 -S.W. (2d) 


50, 326 Mo. 286; Orris v. Chicago R. 
T. & P. Ry. Co., 214 S.W. 124, 279 Mo. 
1; Tueteberg v. St. Louis Public 


Service Co., (App.) 41 S.W.(2d) 956; 
Soule v. St. Joseph Ry., Light, Heat 
& Power Co., 274 S.W. 517, 220 Mo. 
App. 497; Smith v. Collins, (App.) 
243! SPWe "2193 sSackson sv.) Cityiof 
Sedalia, 187 S.W. 127, 193 Mo.App. 
597 (all apparently recognizing 
rule); Van Loon v. St. Louis Mer- 
ehants’ Bridge Terminal Ry. Co., 6 
S.W.(2d) 587, 319 Mo. 948 [cert den 
49 (S @tra3i1, 8278 UU, Sit63 2,003 Toshid. 
549] (recognizing rule); Rey v. Fay- 
ette R. Plumb, Inc., (App.) 287 S.W. 
783; Wood v. Great American Ins. 
Co., (App.) 279 S.W. 205. (both dic- 
tum); Stuba v. American Car & 
Foundry Co., (App.) 270 S.W. 145 (in- 
struction not erroneous); State ex 
rel. National Newspapers’ Ass’n v. El- 
lison, 200 S.W. 433 [quashing cert 192 
S.W. 129, 198 Mo.App. 463];. Asadori- 
an v. Sayman, (App.) 282 S.W. 507; 
Ford v. Stevens Motor Car Co., 220 S. 
W. 980, 203 Mo.App. 669; Schaaf v. 
St. Louis Basket & Box Co., 131 S.W. 
936, 151 Mo.App. 85 [op adopted 140 
S.W. 1197, 160 Mo.App. 598] (all hold- 
ing instruction not ground for re- 
versal). 

Mont.—Carey v. Guest, 258 P. 236, 
78 Mont. 415; First Nat. Bank v. 
Montana Cattle Loan Co., 234 P. 256, 
72 Mont. 419; Hogan v. Shuart, 28 P. 
969, 11 Mont. 498. See Frederick v. 
Hale, 112 P. 70, 42 Mont. 153. 

Neb.—Gibson v. Glens Falls Ins. 
Co., 197 N.W. 950, 111° Neb. 827; 
Thomas v. Otis Elevator Co., 172 N. 
W. 53, 103 Neb. 401; Jones v. Chicago 
Great Western R. Co., 149 N.W. 813, 


97 Neb. 306; Oelke v. Theis, 97 N.W. 
588. 70 Neb. 465; Dodd v. Skelton, 91 
N.W. 543, 65 Neb. 585; McDonald v. 


Tootle-Weakley Millinery Co., 90 N. 
W. 547, 64 Neb. 577; Callaway Bank 
v. Henry, 92 N.W. 631. 3. Neb. (Unoff.) 
629; Thayer County Bank v. Huddle- 
son. 95 N.W. 471, 1 Neb. (Unoff.) 261. 

N.J.—Doherty v. Public Service Ry. 
Co., 126 A. 466, 2 N.J.Misc. 1004. 

N.M.—Milliken v. Martinez, 159 P. 
952, 22 N.M. 61. 

N.Y.—Smith v. New York Anti-Sa- 
loon League, 106 N.Y.S. 251, 121 App. 
Div. 600; Crossman v. Lurman, 68 N. 
Y.S: 311, 57 App.Div. 393 [aff 63 °N.B. 
1097, > 171 NY.) 329;5.98: Am.S.R. 599 
(aff 24) S.Ct. 234, 192 U.S. 189, 48.L. 
Hd. 401)1]. 

N.C.—Stone v. Seaboard Air Line 
R. Coz, 1495S: BH: 1399)) 197 NC. 429. 

N.D.—Ziebarth v. Ziebarth, 203 N. 
Wier O25 25N. D743: 9% 

Ohio.—C. Crane & Co. v. Works, 19 
OhioApp. 349; Armstrong v. Travel- 
ers’ Ins. Co., 4 OhioApp. 46. 

Okl.—Byers v. Ingraham, 151 P. 
1061, 51 Okl. 440; Choctaw, etc., R. 
Co. v. Burgess, 97 P. 271, 21 Okl. 653. 
See Vanderslice vy. Davis, JAS IPH DSi, 
119 Okl. 87; Bleecker v. Miller, 138 P. 
809, 40 Okl. 374 (both holding in- 
struction not ground for reversal); 
St. Louis & S. F. R. Co. v. Kerns, 136 
P. 169, 41 Okl. 167 (apparently recog- 
nizing rule). 
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Pa.—Devlin v. Snellenburg, 18 A. 
1119, 182 Pa. 186; Haines v. Stauffer, 
13 Pa. 541, 53 Am.D. 493; Lancaster 


v. Kissinger, 1 Pennyp. 250; Wolf Co. 
v. Western Union Tel. Co., 24 Pa.Su- 
per. 129. See Loughrey v. Pennsyl- 
vania R. Co., 131 A. 260, 284 Pa. 267 
(assumption was proper where there 
was no request to submit question to 
jury). ; 

Porto Rico.—Torres v. Rubert, 6 
Porto Rico Fed. 701. 

R.I.—Providence Ice Co. v. Bowen, 
114 A. 186, 44 R.I. 173. 

8.C.—Black v. Atlantic Coast Line 
R. Co., 64 S.E. 418, 82 S.C. 478; An- 
derson v. South Carolina, etc., R.-Co., 
61 S.E. 1096, 81 S.C. 1; Murdouch v. 
Tuten, 57 S.E. 547, 76 S.C..502;.Jen-. 
nings v. Edgefield Mfg. Co., 52 S.E. 
113, 72 S.C. 411; Turner v. Lyles, 48 
S.E. 301, 68 S.C. 392; Riser v. South- 
ern GRwCO. 46 © SD 4767. oSsCr 54.2 
Westbury v. Simmons, 35 S.B. 764, 57 

; McGee v. Wells, 16 S.E. 29, 


S.D.—Boite & Jansen v. Equitable 
Fire Ass’n, 121 N.W. 773, 23 S.D. 240; 
Bohl v. Dell Rapids, 91 NW. 315,545 
S.D. 619; Wright v. Lee, 72 N.W. 895, 
10 S.D. 268. See Bolte & Jansen v. 
Equitable Fire Ass’n, 121 N.W. 778, 
23 S.D. 240 (instruction not ground 
for reversal). 

Tenn.—Farquhar Vv. 
Humphr. 502; Nashville, etc., 
v. Brown, 1 Tenn.Civ.A. 179. 

Tex.—McFadden v. Schill, 19 S.W. 
368, 84 Tex. 77; East Line, ete., R. 
Co. v. Smith, 65 Tex. 167; Hedgepeth 
v. Robertson, 18 Tex. 858; City of 
Wichita Falls v. Whitney, (Civ. APE) 
26 S.W.(2d) 327; Missouri, K. & T: 
Ry. Co. of Texas v. Cauble, (Civ. App.) 
174 S.W. 880; Melado Land Co. v. 
Field, (Civ.App.) 172 S.W. 1136; Mis- 
souri, Kj -& Ry. Co. of Lexastave 
Kinslow, (Civ.App.) 172 S.W. 1124; 
Watson v. Rice, (Civ.App.) 166 S.W. 
106;% Missouri Kar &y Dive Ry. .Gossen 
Texas v. Burnett, (Civ.App.) 162 S.W. 
458; Bryson v. Moore, (Civ.App.) 157 
S.W. 233; McCullough Hardware Co. 
Vee Call,) MCivz App.) TS5e. St Wied iiss 
Lewis v. Reynolds, (Civ.App.) 145 S. 
Wail 10723" slinois: “Cent. Ry. Com rv. 
Morris, (Civ.App.) 144 S.W. 1163; 
Missouri, K. & T. Ry. Co. of Texas v. 
Hampton, (Civ.App.) 142 S.W. 89; 
Bt Worth & R. Ge Ry. .Co: weiNeal,; 
(Civ.App.) 140 S.W. 398; McElroy v. 
Sparkman, (Civ.App.) 139 S.W. 529; 
Early & Clement Grain Co. v. City of 
Waco, (Civ.App.) 137 S.W. 4381; Ft. 
Worth & D. C. Ry. Co. v. Lynch, (Civ. 
App.) 136 S.W. 580; Freeman v. Kane, 
(Civ. App.) 133 S.W. 723; Wrighton v. 
Butler, 128 S.W. 472, 60 Tex.Civ.App. 
646; Houston & T. C. R. Co. v. Max- 
well, 128 S.W. 160, 61 Tex.Civ.App. 
80; Blossom Oil & Cotton Co. v. Po- 
teet, 127 S.W. 240, 60 Tex.Civ. App. 
327 [rev on other grounds 136 S.W. 
432, 104 Tex. 230, 35 L.R.A.N.S. 449]; 
Missouri, K. & T..Ry. Co. of Texas v. 
Wasson Bros., 126 S.W: 664, 59 Tex. 
Civ.App. 239; Sullivan-Sanford Lum- 
ber Co. v. Cooper, 126 S.W. 35, 59 Tex. 
Civ.App. 5386 [rev on other grounds 
142° S.We 1168, 105. Tex.)21)5) Texas 
& N. O. R. Co. v. Walker, 125 S.W. 
99, 58 Tex.Civ.App. 615; Missouri, K. 
& T. Ry. Co. of Texas v. Hawley, 123 
Siw. 726) +68. Dex: Civ. App. /143<eine 
ternational & G. N. R. Co. v. Sandlin, 
LAD SWee6 OST Lex Civ. Appi wipe 
Washam v. Harrison, (Civ.App.) 122 
S.W. 52; Missouri, K. & T. Ry. Co. 
of Texas v. Mitcham, 121 S.W.. 871, 
57 Tex.Civ.App. 134; Stone v. Stitt! 
121) “S.W. 187; 56 Tex.CiviAppw 4665; 
Michael v. Rabe, 120 S.W. 565). 56 
Tex.Civ.App. 441; Suderman-DPol'son 
Co. v. Hope, (Civ.App.) 118 S.W. 216i; 
Missouri, etc., R. Co. v. Rogers, 117 
S.W. 939, 55 Tex.Civ.App.- 93; Nagle 
v. Simmank, 116 S.W. 862, 54 Tex.Civ. 
App. 432; San Antonio Light Pub. Co. 
v. Lewy, 113 S.W. 574, 52 Tex.Civ.App. 
22; Alexander v. Brillhart, 113 S.W. 
51 Tex.Civ.App. 422; El Paso, 


Toney, 5 
Fe: 


552 [64 C.J.] 
ete., R. Co. v. Smith, 108 S.W. 988, 
50 Tex.Civ.App. 10; Ft. Worth, etc., 


R. Co. v. Hawes, 107 S.W. 556, 48 Tex. 
Civ.App. 487; Western Cottage Piano 
& Organ Co. v. Anderson, 101 S.W. 
1061, 45 Tex.Civ.App. 513; Heisig 
Rice Co. v. Fairbanks, Morse & Co., 
100 S.W. 959, 45 Tex.Civ.App. 383; 
Texas, etc., R. Co. v. Moers, (Civ. 
App.) 97. S.W. 1064; Commercial umes 
ephone Co. v. Davis, 96 S.W. 939, 43 
Tex.Civ.App. 547; Northern Texas 
Traction Co. v. Thompson, 95 S.W. 
708, 42 Tex.Civ.App. 613; Pacific Ex- 
press Co. v. Walters, 93 S.W. 496, 42 
Tex.Civ.App. 355; Galveston, etc. R. 
Co. v. King, 91 S.W. 622, 41 Tex.Civ. 
App. 433;/San Antonio, etc,, R. Co. v. 
Wood, 92 S.W. 259, 41 Tex.Civ.App. 
226; De Castillo v. Galveston, etc., R. 
Co., 95 S.W. 547, 41 Tex.Civ.App. 108; 
Lousiana, etc., Lumber Co. v. Meyers, 
(Civ.App.) 94 S.W. 140; Western Un- 


ion Tel. Co. v. Simmons, (Civ.App.) 
93 S.W. 686; Galveston, etc., R. Co. 


v. Roberts, (Civ.App.) 91 S.W. 375; 
St. Louis, ‘ete., R. Co. v. Bussong, .§ 
S.W. 73, 40 Tex.Civ.App. 476; Hous- 
tonmetc., Rk. Co. v. Bath, 90 SW 55, 
40 Tex.Civ.App. 270; Northern Texas 
Traction ‘Co. v. Yates, 88 S.W. 283,-39 
Mex, Civ. App. Ll4: hls Paso, etc.) oR. 
Co. v. MeComus, 81 S.W. 760, 36 Tex. 
Civ.App. 170; Lynch v. Burns, (Civ. 
App.) 79 S.W. 1084; Valentine v. 
Sweatt, 78 S.W. 385, 34 T’ex.Civ.App. 


135; Cudahy Packing Co. v. Dorsey, 
78 S.W. 20, 33 Tex.Civ.App. 565; Mis- 
souri, etc., R. Co. v. Owens, (Civ. 


App.) 75 S.W. 579; Word v. Kennen, 
(Civ.App.) 75 S.W. 334; Internation- 
al, ete. R. Co. v. Locke, (Civ.App.) 
67 S.W. 1082; McLane v. Maurer, 66 
S.W. 693, 1108, 28 Tex.Civ.App. 75; 
San Antonio, etc., R. Co. v. Ilse, (Civ. 
App.) 59 S.W. 564; Halsell v. Neal, 
56 S.W. 1387, 23 Tex.Civ.App. 26; San 
Antonio, ete., R. Co. v. Grier, 49 S.W. 
148, 20 Tex.Civ.App. 138; San An- 
tonio, ete., R. Co. v. Wright, 49 S.W. 


147, 20 Tex.Civ.App. 136; San n- 
tonio, ‘ete., R. Co. v. Griffin, 48 S.W. 
542, 20° Tex.Civ.App. 91; Missouri, 
etc., R. Co. v. Warner, 49 S.W. 254, 


19 Tex.Civ.App. 463; Hirsch v. Jones, 
(Civ.App.) 42 S.W. 604; Terrell v. 
Russell, 42 S.W. 129, 16 Tex.Civ. App. 
573; Missouri, etc., R. Co. v. Rogers, 
(Civ.App.) 40 S.W. 849 [rev on other 
grounds 40 S.W. 956, 91 Tex. 52]; 
Reynolds v. Weinman, (Civ.App.) 40 
S.W. 560; Texas, etc., R. Co. v. Crow, 
(Civ.App.) 40 S.W. 510; Houston, 
ete., R. Co. v. Berling, 37 S.W. 10838, 
14 Tex.Civ.App. 544; Mexia v. Lewis, 
34 S.W. 158, 12 Tex.Civ.App. 102. See 
Hamilton vy. Fireman’s Fund Ins. Co., 
(Civ.App.)' 177 S.W. 173; _MeKenzie 
v. Imperial Irr. Co., (Civ.App.) 166 
S.W. 495 (instruction not erroneous); 


St. Louis Southwestern Ry. Co. of 
Texas vy. Shipley, 126 S.W. 952, 60 
Tex.Civ.App. 1 (instruction not 


ground for reversal). 

Utah.—Bryant v. Bingham Stage 
Line, 208 P. 541, 60 Utah 299; Moore 
v. Utah Idaho Cent. R. Co., 174 P. 873, 
52 Utah 373; Black v. Rocky Moun- 
tain Bell Rel.; Co. 73 <P, 504, (26° Utah 
451. See Morgan v. Bingham Stage 
mines 'Co.283 PB. 11605\75 Utah 87 (in- 
struction not erroneous); McAfee vy. 
Ogden Union Ry. & Depot Co., 218 P. 
98, 62 Utah 115 (error, if any, cured). 

Wash.—Stanhope v. Strang, 250 P. 
351, 140 Wash. 693; Lownsdale v. 
Gray’s Harbor Boom Co., 78 P. 904, 36 
Wash. 198; Darrow Inv. Co. yv. Brey- 
man, 73 P. 363, 32 Wash. 234. See A. 
Gehri & Co. v. Dawson, 116 P. 673, 64 
Wash. 240 (instruction not errone- 
ous). 

W.Va.—Jones v. Riverside Bridge 
Co., 73 S.E. 942, 70 W.Va. 374; Sheff 
vy. Huntington, 16 W.Va. 307. 

Wis.—Little v. Iron River, 78 N.W. 
416, 102 Wis. 250; Salladay v. Dodge- 
ville, 55 N.W. 696, 85 Wis. 318, 20 
L.R.A. 541; Wall v. Highland, 39 N. 
W. 560, 72 Wis. 435; Harriman v. 
Queen Ins. Co., 5 N.W. 12, 49 Wis. 71. 
See Barlow v. Foster, 136 N.W. 822, 


TRIAL 
149 Wis. 613 (instruction not errone- 
ous). 
See Seaboard Air Line Ry. v. 
Abernathy, 92 S.E. 913, 121 Va. 173 


(instruction not ground for reversal). 

[a] Issue raised by pleading.— 
Rule applies even though the fact 
assumed has been put in issue by the 
pleadings. Louisville & N. R. Co. v. 
Foster, 18 S.W.(2d) 983, 230 Ky. 157; 
Stone v. Seaboard Air Line R. Co., 


149 S.E. 399, 197 N.C. 429; Ziebarth 
v. Ziebarth, 203 N.W. 192, 52 N.D. 
439. 


{b] Failure to sustain burden of 
proving negative.—lIt is proper to as- 
sume a fact in favor of plaintiff 
where defendant has the burden of 
proving. the negative and has not 
offered evidence in that regard. Trin- 
ity & B. V. Ry. Co. v. Voss, (Tex.Civ. 
App.) 160 S.W. 663. 

[ec] Absence of explanatory evi- 
dence.—The propriety of assuming 
the existence of a fact which neces- 
sarily follows from the proof of other 
facts in the absence of an explana- 
tion by the opposing party, which he 
has the burden of making, has been 
recognized. Galveston, H. & S. A. Ry. 
Co. v. Miller, (Tex.Civ.App.) 191 S. 
Wirt Quanah: A. CS (Ps Rye Conve 
Johnson, (Tex.Civ.App.) 159 S.W. 406. 
See San Antonio Traction Co. vy. Pro- 
banat, 125 S.W. 931, 59 Tex.Civ.App. 
265 (court could assume negligence of 
defendant railroad company which 
failed to explain derailment of car). 

[d] Assumptions as to particular 
matters not erroneous.—(1) Ability 
to purchase. Garrisi v. Kass, 167 N. 
W. 833, 201 Mich. 643. (2) Acquisi- 
tion of title by adverse possession. 
Houston Oil Co. of Texas v. McGrew, 
E76 SW 74552 LO, Tex. 220M Ratt. (Civ. 
ADD Di laser Sewage li Conn mee climes 
within scope of employment. Mis- 
souri Pac. R. Co. v. Hanna, 247 S.W. 
1044, 157 Ark. 32 [cert gr 43 S.Ct. 702, 
262 U.S. 740, 67 L.Ed. 1209, and cert 
dism 45 S:Ct. 36; 266 U.S. 184; 69 L. 
Ed. 235]; Buehler v. Waggener Paint 
& Glass Co., (Mo.App.) 231 S.W. 283; 
Griffin v. Kansas City Rys. Co., 204 
S.W. 826, 199 Mo.App. 682. See 
Taneski v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 230 Ill.App. 


300 (instruction not ground for re-f 


versal). (4) Adverse possession. 
Washam v. Harrison, (Tex.Civ.App.) 
122 S.W. 52. (5) Amount expended by 
agent. Kelley v. Pacific Fruit & Prod- 
Weer (CONS eIeAIT Klas) O Di SeNVie eos (6) 
Amount of recovery. Deen v. Wheel- 
er, 67 S.E. 212, 7 Ga.App. 507; Spires 
v. McElroy, (Tex.Civ.App.) 166 S.W. 
457. (7) Apparatus as barricade. 
Morgan-Hill Paving Co. v. Fonville, 
140 So. 575, 224 Ala. 383. (8) Arrest. 
Sokol Bros. Furniture Co. v. Gate, 93 
So. 724, 208 Ala..107. (9) Assault. 
Ziebarth v. Ziebarth, 203 N.W. 192, 
52 ND.» 439. (10) Assurance as to 
nondelivery of note until indorsed. 
First Nat. Bank v. Montana Cattle 
Loan Co., 234 P. 256, 72 Mont. 419. 
(11) Authority to direct work. West 
Lumber Co. v. Smith, (Tex.Civ.App.) 
283 S.W. 1104. (12) Authority to 
negotiate. Kahler Co. v. W. P. Brown 
& Sons Lumber Co., 254 S.W. 922, 
200 Ky. 326. (18) Capacity to sue. 
Missouri, K. & T. Ry. Co. of Texas v. 
Allen, 115 S.W. 1179, 58 Tex.Civ.App. 


433. (14) Cause of death. Fort 
Worth — Sc Rie Gaye OO vee etar dine 
(Tex.Civ.App.) 251. SW. 814: (15) 


Change of employment. Ward Furni- 
ture Mfg. Co. v.. Pickle, 295 S.W. 727, 
174 Ark. 468. (16) Coldness of:river 
water. Armstrong v. Travelers’ Ins. 
Co., 4 Ohio App. 46. (17) Collision. 
Stanhope v. Strang, 250 P. 351, 140 
Wash. 693. (18) Contributory cause. 
Hertzberg v. San Antonio Traction 
Co., 120 S.W. 572, 56 'Tex.Civ.App. 437. 
(19) Dangerous character of unex- 
ploded dynamite caps. Diehl v. A. 
P. Green Fire Brick Co., 253 S.W. 984, 
299 Mo. 641. (20): Death. Chesa- 
peake & O. Ry. Co. v. Fultz, 161 N.E. 
835, 91 Ind.App. 689 [cert den 51 S.Ct. 
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$1, 282) WISH 855 e7bnlu. bdv iio ile (200) 
Demand. Opsomere v. Opsomere, 133 
N.W. 518, 167 Mich. 636. (22) Due 
execution of deed. Spicer v. Spicer, 
155 S.W. 832, 249 Mo. 582, Ann.Cas. 
1914D 238. (23) Due execution of 
mortgage. Reeves v. H. C. Allgood 
& Co., 67 S.B. 82, 133 (Ga. 835. ~— (24) 
Due execution of will. Spicer v. 
Spicer, 155 S.W. 832, 249 Mo. 582, Ann-- 
Cas.1914D 238. (25) Duty owing. 
O’Rourke v. Sproul, 89 N.E. 663, 241 
Ill. 576. (26) Existence of agency. 
Palmer-Murphey Co. v. Barnett, 124 
S.E. 538, 32 Ga.App. 635; Gregory v. 
Forester, 14 S.W.(2d) 755, 228 Ky. 
201; Security Ben. Ass’n of Topeka, 
Kan., v. Payne, 300 S.W. 861, 222 Ky. 
332; People’s Nat. Fire Ins. Co. v. 
Jackson, 159 S.W. 688, 155 Ky. 150; 
Huftt v. Dougherty, 171 S.W. 17, 184 
Mo.App. 374; First Nat. Bank v. Mon- 
tana Cattle Loan Co., 234 P. 256, 72 
Mont. 419; Patton-Worsham Drug 
Co. v. Drennon, (Civ.App.) 123 S.W. 
705 [rev on other grounds 133 S.W. 
871, 104 Tex. 62]. (27) Existence of 
Chimney. Neeley vy. Snyder, (Mo. 
App.) 193 S.W. 610. (28) Existence 
of crossing. Town of Normal v. 
Bright; 79 N.E. 90, 223 Ill. 99 [aff 125 
Tll.App. 478]. (29) Existence of cus- 


tom. Maddox-Grundy Co. v. Helm, 37 
SOW C20) 9495 oS SRN iKay. ete: (30) 
Existence of ordinance. Burns - v. 


Polar Wave Ice & Fuel Co., (Mo.App.) 
187 S.W. 145. (381) Existence of pas- 
Sageway. Fisher v. Laclede Gas 
Light ~Co.,— (Mo) 31 Saw.C2dy 4ii0: 


‘(32) Existence of written contract. 


G. Amsinck & Co. v. Kellum Co., (Mo. 


App.) 290 S.W. 616. (33) Formal 
execution of will. Oxford v. Oxford, 
(LOS ESS Ss3y Lo OmGal. Ooo. a Cos) be 


fancy. Southern Express Co. v. Rose- 
man, 91) So. '6b25 2.06 vA lan) 68g 1@35:) 
Injury. Kelley v. Pacific Fruit & 
Produce, Co., “CArk) 72957 S.We_ 285 
Flowers v. Faughnan, 120 S.E. 670, 31 
Ga.App. 364; Kusturin vy. Chicago & A. 
R. Co., 209 Ill. App. 55 [aff 122 N.E. 512, 
287 Ill. 306]; Louisville & N. R. Co. v. 
E. J. O’Brien & Co., 182 S.W. 227, 168 
Ky. 403, Ann.Cas.1917D 922; Williams 
Yellow Pine Co. v. Henley, 125 So. 532, 
155 Miss. 893; Hicken v. United Rys. 
Co. of St. Louis, (Mo.App.) 227 S.W. 
654; Bell v. United Rys. Co. of St. 
Louis, 166 S.W. 1100, 183 Mo.App. 
334; Torres v. Rubert, 6 Porto Rico 
Fed. 701. See Georgia Southern & F. 
Ry. Co. v. Stanley, 57 S.E. 1042, 1 Ga. 
App. 487 (instruction not ground for 
reversal); Cecil v. Wells, 259 S.W. 
844, 214 Mo.App. 193 (instruction not 
prejudicial error). (36) Injury by 
trespassing live stock. Gulf, C. & S. 
F. Ry. Co. v. Stephenson, (Tex.Civ. 
App.) 273 S.W..294. (37) Inspection. 
Sloss-Sheffield Steel & Iron Co. v. 
Jones, 91 So. 808, 207 Ala. 7. (38) In- 
sufficient publication. Kennedy v. 
Walker, (Tex.Civ.App.) 138 S.W. 1115. 
(39) Killing: of live stock. Atlantic 
Coast Line R. Co. v. Smith, 65 S.E. 44, 
6 Ga.App. 378. (40) Knowledge. City 
of Montgomery v. Ferguson, 93 So. 
4, 207 Ala. 430. (41) Location of 
track. Ohio Valley Electric Ry. Co. 
v. Payne, 3 S.W.(2d) 223,223 Ky. 197, 
(42) Loss of live stock. Wichita 
Valley Ry. Co. v. Baldwin, (Tex.Civ. 
App.) 263 S.W. 1090. (43) Making 
admissions. Wallace v. Mize, 112 S.E. 
724, 153 Ga. 374. (44) Market value. 
Missouri, K. & T. Ry. Co. of Texas v. 
Wasson’ Bros., 126 S.W. 664, 59 Tex. 
Civ.App. 239. (45) Necessity of re- 
sorting potatoes. Kelley v. Pacific 
Fruit & Produce Co., 295 S.W. 23, 173 
Ark. 1181. (46) Negligence. Cincin- 
Nati, INS Ove Le PAR ve, Co. was 
lane’s Adm’r, 152 S.W. 555, 151 Ky. 
499; Doherty v. Public Service Ry. 
Co., 126 A. 466, 2 N.J.Misc. 1004; Mis- 
souri, K. & T. Ry. Co. v. Burton, (Tex. 
Civ.App.) 162 S.W. 479. (47) Notice. 
Brennan v. City of Streator, 100 N.E. 
266, 256 Ill. 468 [aff 168 Ill.App. 134]. 
(48) Ownership. Read v. Reppert, 190 
N.W. 32, 194 Iowa 620; Marchio v. 
City of Duluth, 158 N.W. 612, 1383 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 
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mentary,'* or record,!®> evidence. 


dictions, at least, the rule permitting assumption of 
facts applies where the facts are substantially un- 
disputed,’® and the view has been taken that the 
court may assume the existence of a fact where 
only one finding as to such fact would be justified 
where only one inference is 
deducible from undisputed evidence;'® where rea- 
sonable men can draw only one conclusion from the 
evidence;'® where, under the evidence, there is no 
ground for a difference of opinion as to the exist- 
ence of the fact;?° in short, the court may assume 
a fact where uncontradicted testimony raises a ques- 


under the evidenee;!7 


Minn. 470; Wichita Valley Ry.. Co. 
v. Baldwin, (Tex.Civ.App.) 263 S.W. 
1090. See Vogler v. Chicago & Carter- 
ville Coal Co., 196 Ill.App. 574 (in- 
struction not ground for reversal); 
Holeomb & Hoke Mfg. Co. v. Cataldo, 
165 N.W. 941, 199 Mich. 265 (certain 
statement “in instruction not erro- 
neous); City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 47 
A.L.R. 25 (instruction as to city’s 
ownership of dominant estate, in con- 
demnation proceeding, was not ground 
for reversal). (49) Payment for 
services. Dickensheets v. Patrick, 274 
S. Wee 89455 124%, MorApp.< 172. (50) 
Perilous position. Luck v. Pember- 
ton, (Mo.App.) 29 S.W.(2d) 197; Tocco 


v. C. D. Kenny Co., (Mo.App.) 269 S. 
W. 928; Huckshold v. United Rys. 
Co. of St Louis, CApp.).. 234. Sw. 


1072 [transf 226-S.W- 852, 285 Mo. 
497]. See Missouri, K. & T. Ry. Co. of 
Texas v. Hampton, (Tex.Civ.App.) 142 
S.W. 89 (instruction not ground for 
reversal). (51) Procurement of affi- 
davit. Green v. Smith, 147 S.E. 333, 
149 S.C. 303. (52) Proper and safe 
method of work. De Sandro v. Mis- 
soula Light & Water Co., 136 P. 711, 
48 Mont. 226. (53) Proximate cause. 
Ludtke v. Texas & N. O. R. Co., (Tex. 
Civ.App.) 132 S.W. 377. (54) Public 
crossing. Irving v. Chicago, R. I. & 
Px) Ry... Co:,- 137. SW. 240095156 Mo. 
App. 667; Stone v. Seaboard Air Line 
Ean CO,. 149), Ss. 399" 197, INC) 429. 
(55) Public road. Louisville & N. 
R. Co. v. Foster, 18 S.W.(2d) 983, 230 
Beyareu 57. (56) Purchase of goods. 
Southern Cotton Oil Co. v. Harris, 57 
So. 854, 175 Ala. 323. (57) Purchase 
of note before maturity and for value. 
Somerall v. Citizens’ Bank, 101 So. 
429, 211 Ala. 630. (58) Relation of 
master and servant. Louisville, E. & 
Sil ©. he 0; Va Witz, won NEEL OS ay 
133 Ind. 265; Read v. Reppert, 190 
N.W. 32, 194 Iowa 620. (59) Right to 
be on premises. O’Rourke v. Sproul, 


89 N.E. 6638, 241 Ill. 576. (60) Sale. 
Johnson v. Carlin, 141 N.W. 4, 121 
Minn. 176, Ann.Cas.1914C 705. (61) 


Glassman y. Fainberg, 
(Mo.App.) 35 S.W.(2d) 950. (62) 
Signing release. Birmingham Ry., 
Light & Power Co. v. Jordan, 54 So. 
280, 170 Ala. 530. (63) Status as pas- 
senger. Fort Worth & R. G. Ry. Co. 
v. Hardin, (Tex.Civ.App.) 251 S.W. 
814. (64) Status as vice principal. 
Stratton v. Nafziger Baking Co., (Mo. 
App.) 237 . SW. 538: (65) Striking 
plaintiff. Montevallo Mining Co. v. 
Little, 93 So. 873, 208 Ala. 131. (66) 
Suretyship. Dexter Banking Co. v. 
Cook, 67 S.E. 113, 7 Ga.App. 436. (67) 
Time of purchase of note. Dunning 
v. Burt, 162 N.W. 23, 180 Iowa 754. 
(68) Title. Louisiana & N. R. Co. v. 
Wm. R. Moore Dry Goods Co., 2 S. 
W.(2d) 1113, 176 Ark. 341; Black v. 
Merry mlOSuE Suen ols Lol wicy. 6.00: 
(69) Undertaking to dispose of gar- 
bage. City of Wichita Falls v. Whit- 
ney, (Tex.Civ.App.) 26 S.W.(2d) 327. 
(70) Unreasonable delay. Louisville 
& N. R. Co. v. BE. J. O’Brien & Co., 182 
S.W. 227, 168 Ky. 403, Ann.Cas.1917D 
922. (71) Unsafe roof of tunnel. Mc- 
Millan v. Bausch, (Mo.) 234 S.W. 835. 
(72) Utterance of slanderous words, 


Sale price. 
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In some juris- } tion of law.*! 


Culveroy., eMarx, 0144 NeW. Jou. Lbo 
Wis. 453. (73) Writing and signing 
will. Montgomery v. Morton, 137 S. 
W. 540, 143 Ky. 793. 

14. Ala.—Ferguson vy. Shipp, 73 So. 
414, 198 Ala. 87. 

Cal.—Burrell v. Southern California 
Canning Co., 169 P. 405, 35 Cal.App. 
162. 

Ill.—Devine v. Federal Life Ins. 
Co., 95 N.E. 174, 250 Til. 203; Turner 
v. Osgood Art Colortype Co., 79 N.E. 
306,. 223 Dl. 629: 

Iowa.—Thorp v. Craig, 10 Iowa 461; 
Potter v. Wooster, 10 Iowa 334. 

Ky.—Black v. Terry, 163 S.W. 737, 
157 Ky. 600. 

Mo.—Glassman v. Fainberg, (App.) 
35 S.W.(@2d) 950;- Phillips v. Pryor, 
(App.) 190 S.W. 1027. ; 

Ok1.—Chicago R. I. & P. Ry. Co. v. 
Johnson, 175 P. 494, 71 Okl. 118. 

Pa.—Shaffer v. Corson, 21 A. 647, 
A inPa es? 5G. 

See Moran v. Slattery, 156 N.W. 
663, 99 Neb. 360 (instruction as to 
expectancy of life where table of ex- 
pectancy was in evidence was not 
ground for reversal); Missouri, K. & 
T. Ry. Co. of Texas v. Rothenberg, 
(Tex.Civ.App.) 131 S.W. 1157 (as- 
sumption not improper). 

[a] MTllustrations. — (1) Assign- 
ment. Burrell v. Southern California 
Canning Co., 169 P. 405, 35 Cal.App. 
162. (2) Contract showing authority 
of agent. Devine v.- Federal Life Ins. 
Comtgis INeH. 72.) 2:50 Tl 32103: (3) 
Deed. Ferguson v. Shipp, 73 So. 414, 
UGS eA elma Site (4) Mortality tables 
showing expectancy of life. Chicago, 
Be hé& Bony Co. Vv ohnsons 70. bP. 
494, 71 Okl. 118. 

15. Fiorella v. Jones, (Mo.) 259 S 
W. 782; Ragan v. Kansas City, etc. 
R. Co., 46 S.W. 602, 144 Mo. 623. 

16. Ward v. Avery, 155 A. 502, 113 
Conn. 394. 

17. Ala.—Birmingham Ry., Light 
& Power Co. v. McCurdy, 55 So. 616, 
L72PhAIa. 488; 

Cal.—Toon vy. Pickwick Stages, 
Northern Division, 272 P. 797, 95 Cal. 
App. 370. 

Neb.—David City First Nat. Bank 
v. Sargeant, 91 N.W. 595, 65 Neb. 594, 
59 L.R.A. 296; Ord First Nat., Bank 
v. Bower, 98 N.W. 834, 5 Neb. (Unoff.) 
SiTos 

S.D.—Stewart vy. Rapid City, 205 N. 
W. 654, 48 S.D. 628. 

Tenn.—Mason vy. Burgess, 8 Tenn. 
CivcA., 138; 

Tex.—Western Union Telegraph Co. 
v. Erwin, (Civ.App.) 164 S.W. 908. 

See Toledo, St. L. & W. R. Co. v. 
Kountz, 168 F. 832, 94 C.C.A. 244 (as- 
sumption of fact proper where, if it 
were submitted to jury, and a con- 
trary finding made, court would be 
required to set aside verdict); Eline 
v. Western Maryland Ry. Co., 104 A. 
857, 262 Pa. 33 (instruction as’ to 
cause of death not erroneous). 

[a] Assumptions as to particular 
matters not erroneous.—(1) Agency. 
Mason v. Burgess, 8 Tenn.Civ.A. 138. 
(2) Construction of bulkhead by city. 
Stewart v. Rapid City, 205 N.W. 654, 
48 S.D. 628. (8) Negligence. West- 
ern Union Telegraph Co. v. Erwin, 


from other facts in evidence; 
stated, an instruction assuming certain facts as a 
matter of law cannot be sustained unless the facts 
assumed are established by uncontradicted evidence 
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Instructions of this character are not 
open to the objection of charging in respect of mat- 
ters of fact?? or in violation of a statute forbidding 
a judge to express or intimate his opinion as to 
what has or has not been proved ;?° 
constitute objectionable comment on the evidence.** 
The court can treat a fact as undisputed, however, 
only when it is not only unopposed by direct evi- 
dence but is not in conflict with proper inferences 


nor do they 


225 


or, as sometimes 


(Tex.Civ.App.) 164 S.W. 908. (4) 
Stopping car to discharge and take 
on passengers. Birmingham Ry., 
Light & Power Co. v..McCurdy, 55 So. 
616, 172 Ala. 488. : 

18. City of Montgomery v. Wyche, 
53 So. 786, 169 Ala. 181; Grand Trunk 
Western Ry. Co. v. Hodsden, 101 N.E. 
834, 54 Ind.App. 175; Texas & N. O. 
R. Co. v. Spencer, (Tex.Civ.App.) 244 
S.W. 1089. 

19. U.S.—Northwestern Fuel Co. v. 
Danielson, 57 F. 915, 6 C.C.A. 636. 

Ark.—Prescott & N. W. Ry. Co. v. 
Morris, 123 S.W. 392, 92 Ark. 365. 


Ind.—Archer v. Ostemeier, 105 N. 
BE. 522, 56 Ind.App. 385. 
Ky.-—Louisville & N. R. Co. Vv. 


Jolly’s Adm’x, 23 S.W.(2d) 564, 232 
Ky. 702 [eert den 51 S.Ct. 26, 282 U-S,; 
847, 75 L.Ed. 751). 

Me.—Toole v. Bearce, 39 A. 558, 91. 
Me. 209. 

N.D.—Ziebarth v. Ziebarth, 203 N. 
Wet927 520.NE Dy 4395 

Tex.—St. Louis Southwestern R. 
Co. v. Highnote, 86 S.W. 923, 99 Tex. 
23 [rev (Civ.App.) 84 S.W. 365]; Dal- 
las v. Muncton, 83 S.W. 431, 37 Tex. 
Civ.App. 112; Phelps v. Miller, (Civ. 
App.) -83 S.W. 218. 

Wash.—Halverson v. Seattle Elec- 
tric) Co:, 77 P1058; 35 Wash. 600: 

20. St. Louis, etc., R. Co. v. Smith, 
UE NESS VO63; 26 TI S898e Damics ve 
Collins, 48 S.E. 469, 69 S.C. 460; Hous- 
ton Oil Co. of Texas v. McGrew, 176 
S.W. 45, 107 Tex. 220 [aff (Civ.App.) 
143 S.W. 191]; Shafer v. Russell, 79 
P. 559, 28 Utah 444. 

[a] Assumption not erroneous see 
Houston Oil Co. of Texas v. McGrew, 
116 So Waster lO (e Dexa y2 200 fark 1Ceinve 
App.) 143 S.W. 191] (as to date of 


payment). 
21. Hayes v. Ketron, 3 S.W.(2d) 
172, 223 Ky. 119. See Pittsburgh, C., 


Cy & StL Ry. Cou Vv. pROsers. Sine ns 
28, 45 Ind.App. 230 (where there was 
no evidence impeaching the validity 
of an ordinance, the court could in- 
struct that ordinance was in force); 
Thompson v. Brannin, 40 S.W. 914, 19 
Ky.L. 454 (assumption is proper 
where the evidence is such as to war- 
rant a peremptory instruction); Quin- 
lan v. American Car & Foundry Co., 
(Mo.) 225 S.W. 440 (per Woodson, J.); 
Phelan y. Granite Bituminous Paving 
Co., 167 SW. 1059, 183 Mo.App. 531 
(instruction not ground for reversal). 

[a] Assumption not erroneous see 
Hayes v. Ketron, 3 S.W.(2d) 172, 223 
Ixy. 119 (as to issuance of warrant 
without probable cause). 

22. Hiller v. Bank of Columbia, 79 
S.E. 899, 96 S.C. 74; McCarty v. Pied- 
mont, Mut ins. ‘Cor, 62 SsbB a silas.Gs 
152, 18 L.R-A.N.S. 729. 

23. Watkins v. Stulb & Vorhauer, 
98 S.E. 94, 23 Ga.App. 181; Georgia 
Ei elGin On Ven Coley oii) Soba Ocoaeu: 
Ga.App. 33. See May v. Sorrell, 111 
S.E. 810, 153 Ga. 47. 

24. Dover Copper Mining Co. v. 
Doenges, (Ariz.) 12 P.(2d) 288; State 
ex rel. Kansas City Title & Trust Co. 
v. Otto, (Mo.App.) 276 S.W. 96; Stan- 
ORs v. Strang, 250 P. 351, 140 Wash. 

25. Schulz v. Schulz, 71 N.W. 854, 
113 Mich, 502. 
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furnishing a basis for but one reasonable conelu- 
sion:2" and it has also been asserted that the court 
certain 


can instruet the jury that a 


only where the evidence so plainly 
fact that reasonably fair-minded men could reach 
Therefore, 
low that, beeause testimony as to certain faets 1s 
uneontradieted,2® or is not contradicted by direet 
evidence,?® such testimony must necessarily be be- 
lieved, or that the court is authorized to assume 
the existenee of such fact in instructing the jury, 
sinee the very matter stated by the witness may be 
too improbable to be believed by an intelligent per- 


no other conelusion.?* 


son, and its mere statement its own 


out a word of impeaching or contradictory testi- 
nony,S° or there may be other circumstances shown 
by the evidence which have a bearing on the weight 
and eredit to be given to uneontradicted testimony 
and which require the submission to the jury of 
the question as to whether the particular fact is 
While, according to some eases, ‘the clear 
and uncontradicted testimony of a party may under 


proved.*? 


eertain cireumstanees be the basis 


of fact,®? in general the court cannot assume as 


26. First Nat. Bank v. Montana 
Cattle Loan Co., 234 P. 256, 72 Mont, 
419. 

See Hertzberg vy San Antonio 
Traction Co., 120 S.W. 572, 56 Tex.Civ. 
App. 437 (where, however, an assump- 


tion was permissible). . 
a7. Morris, & Co. Vv. Alvis, 121. S, 
Oak Extract 
RQO5 


BH. 145, 138 Va. 149. 
28. Ala.—American 
Co. v. Ryan, 20 So. 644, 112 Ala. 337. 
Kan.—Callison v. Smith, 20 Kan, 28. 
Md.—Calvert Bank v. J. Katz & Co., 
61 A. 411, 102 Md. 56; Boyd v..Mc- 
Cann, 10 Ma. 118; Charleston Ins., 
etc., Co. v. Corner, 2 Gill 410; Ragan v. 
Gaither, 11 Gill & J. 472. See Martin 
Fertilizer Co. v. Thomas & Co., 109 A. 
458, 135 Md. 633 (where, however, the 
instruction was not ground for re- 
versal where a contrary verdict would 
properly have been set aside). 
Ohio.—Interstate S. S. Co. v. Chan- 
fordi, 22 Ohio Cir.Ct.N.S. 310; Toledo 
v. Meinert, 15 Ohio Cir.Ct.N.S. 545. 
Ok1.— Choctaw, ete., R. Co. v. Dep- 
erade, 71 P. 629, 12 Okl. 367. 
Instruction in respect of credibility 
in general see supra §§ 471-478. 


29. Sear v. Fuller, 32 N.W. 405, 71 
Iowa 425. 

30. Choctaw, etc., R. Co. v. Deper- 
ade, 71 P. 629, 12 Okl. 367. 


31. Saar v. Foller, 32 N.W. 405, 71 
Iowa 425. 
32. Halstead v. Woods, 95 N.E. 429, 


48 Ind.App. 127; Colsch v. Chicago, 
Macatee. Ry /Cocitboy Ni Weisel 
Iowa 78; Podrat v. Narragansett Pier 
Re Co., 78 A. 1041; 32 Ril. 255. 


33. Ala—American Oak Extract 
Co. v. Ryan, 20 So. 644, 112 Ala. 337. 
Mo.—Cooley v. Dunham, 195 S.W. 


1058, 196 Mo.App. 399. 
N.Y.—Merchants’ Exch. Nat. Bank 

v. Wallach, 45 N.Y.S. 885, 20 Mise. 309 

[aft 43 N.Y-S. 1159, 19 Misc. 711]. 


Okl.—Choctaw, etc., R. Co. y. Dep- 
erade, 71 P. 629, 12 Okl. 367. 
Tex.—Byers v. Wallace, 28 S.W. 


1056, 29 S.W. 760, 87 Tex. 503; Turner 
v. Grobe, 59 S.W. 588, 24 Tex.Civ. 
App. 554. 

See Sonnentheil v. Christian Moer- 
lein Brewing Co., 19 S.Ct. 233, 172 U.S. 
401, 43 L.Ed. 492 (request properly 
os eee and instruction properly givy- 
en). 

Interest affecting credibility in gen- 
eral see supra § 475. 

34. Choctaw, etc., R. Co. v. Deper- 
ade, 71 P. 629, 12 Okl. 367. 

. 35. ‘Chapin v. Ann Arbor R. Co:; 

133 N.W. 512, 167 Mich. 648. 

36. Continental Ins. Co. vy. Nor- 


For later cases, developments 


TRIAL 


faet exists 
establishes sueh 


it does not fol- 


refutation, with- 


for assumptions 


mane 176. Pe 2s tl Ok 146. 

[a] Tllustratien.—Suffiiciency of 
proof of loss. Continental Ins Co. v. 
Norman, 176 P. 2/1, 71 Okl. 146. 


37. Ariz.mCarrick v. Sturtevant, 
234) PLPLOSOs "287 Ain 5: 
Ky.—Hieronymous Motor Co. v. 


Smith, 43 S.W.(2d) 668, 241 Ky. 209. 

Mo.—Lumb v. Forney, (App.) 190 8. 
W. 988. See Duncan v. Turner, 154 
S.W. 816, 171 Mo.App. 661 (instruc- 
tion was erroneous). 

N.Y.—Middleton v. Wooster, 171 N. 
Y.S. 598, 184 App.Div. 165. 

Va.—Rosenbaum vy. Paxton Lumber 
Co.,. 9% S:Be 784, 124. Vac 346, 

Assumption of facts as to which 
there is no evidence see infra § 666. 

38. Ark.—Watkins v. Curry, 147 S. 
W. 48, 1038 Ark. 414, 40 L.R.A.N.S. 967. 
See Sty Louis, Mo & So Ry. Co.) vy. 
Webster, 137 S.W. 1108, 1199, 99 Ark. 
265, Ann.Cas.1918B 141 (requested in- 
struction erroneous). 

Cal.—Tueker v. City and County of 


San Francisco, 296 P. 101, 111 Cal. 
App. 720. 
ae ane v. Bayfield, 46 S.W.(2d) 
orl. 

Ohio.—Ross vy. Couden, 154 N.E. 
527, 22 Ohio App. 330. 

Or.—Burgess v. Charles A. Wing 
Agency, 14) Pe (2d) 8118" $39 Mer eae 


_ 8.D.—Davis v. C. & J. Michel Brew- 
ine) Cor, TA40eNow. 694, be Spy Bed 

Tex.—Perkins Bros. Co. v. Ander- 
son, (Civ.App.) 155 S.W. 556. 

See Mobile Light & R. Co. v. Me- 
Donnell, 92 So. 185, 207 Ala. 161 (re- 
quested instruction as to approach of 
automobile was properly refused); 
National Machinery Co. v. Kirby, (R. 
I.) 94 A. 149 (request properly re- 
fused); Henderson v. Foster, 124 S.B. 
463, 139 Va. 543 (instruction as to 
bona fide holding properly refused). 

39. Buty to assume admitted fact 
see infra § 533. 

In criminal cases see Criminal Law 
§ 2320. 

40.  Ala.—Sheffield Co. v. Harris, 61 
So. 88, 183 Ala. 357; Miller v. Mill- 
aoee & a 81 So. 182, 17 Ala. App. 6. 

Ariz.—Williams v. Lloyd, 239 5 
792,29 Ariz. 112. ; Be ips 

Conn.—De Santo v. 
788, 106 Conn. 677. 

Ill.—Shults v. Shults, 8 ; 

229 Tl. 420. pata 
Ind.—Horka yv. Wieczorek, 115 N 
949, 64 Ind.App. 387. aS 

Ky.—Burbank y, 

358, 194 Ky. 830. mites hy 

_Minn.—Johnson v. Anderson, 21 
W. 237, 172, Minn. 574. ba e 


Burkle, 138 A. 


Jones, 


[$§ 486-487 


proved matters supported only by the uncontradiet- 
ed testimony of a party or other interested witness.** 
Where the uncontradicted testimony is opinion evi- 
denec, the court usually has no right to assume as 
proved the matters to which it relates,** although 
there is authority for the view that, where a wit- 
ness, concededly qualified, gives positive, undisputed, 
and unchallenged evidence as to value and there is 
no other evidence in that regard, the court may 
state to the jury the value as so shown.?° 

Estoppel to attack truth. 
court to assume a faet where the party against whom 
such assumption operates is estopped to deny the 
existence of such faet.?® 

Assumption against conclusive or controlling evi- 
dence. An instruction is erroneous, of course, where 
it assumes the existence of a fact when conclusive 
or controlling evidenee is to the contrary,** and such 
an instruction, if requested, is properly refused.** 

[§ 487] (2) Admitted or Agreed Facts.*° 
usually recognized that the court may assume the 
existence of a fact which is admitted or econeeded,*? 
or agreed on by the parties.*? 
assume the existence of facts which are admitted 


It is not error for the 


Jt.4s 


Thus it is proper to 


Mo.—Bowers v. Kansas City Pub- 
lic Service Co., 41 S.W.(2d) 810, 328 


Mo. 770; Miller v. Collins, 40 S.W. 
(2d) 1062, 328 Mo. 313; Gary v. Ave- 
rill, 12, S.W.(2d) 74%, 821 Mo. 8405 


Palmer v. Shaw Transfer Co., 209 S. 
W. 882; State ex rel. Kansas City 
Title & Trust Co. v. Otto, (App.) 276 
S.W. 96; Train v. Atchison, T. & S. 
F. Ry. Co., 253 S.W. 497, 214 Mo.App. 


354; Eisenberg v. Nelson, (App.) 247 
S.W. 244; Warren v. Curtis & Co. 
Mire... Go  CApDp) s2s40'S.W 2029: 


Bouillon vy. Laclede Gaslight Co., 147 
S.W. 1107, 165 Mo.App. 320; Wise v. 
Wabash R. Co., 115 S.W. 452, 135 Mo. 
App. 230; Christiansen v. McDer- 
mott’s Hstate, 100 S.W. 63, 123 Mo. 
App. 448. See Asadorian v. Sayman, 
(App.) 282 S.W. 507 (instruction not 
ground for reversal). 

Nev.—Cutler v. Pittsburg Silver 
Peak Gold Mining Co., 116 P. 418, 34 


Nev. 45. 
SLO Ce OS 


Or.—Fox v. Tift, 111 P. 
268, Ann.Cas.1912D 845. 

R.I.— D. Paige & Co. 
Lob Ay2 453 

S.C.—Hiller v. Bank of 
79 S.B.:899, 96 -S.C. 74. 

Wash.—Smith v. City of Spokane, 
174 PB. 2, 103) Washi. 314. 

W.Va.—Ashland Coal & Coke Co. v. 
Hull Coal & Coke Corporation, 68 S. 
BE. 124, 67 W.Va. 508. 

See Bolte & Jansen vy. Equitable 
Fire Ins: (Cos iad NOW atten 2a. 
240 (instruction not ground for re- 
versal). 

[a] Assumptions as to particular 
matters not erroneous.—(1) Amount 


v. Rock, 


Columbia, 


of recovery. C. D. Paige & Co. v. 
Rock, (R.I.) 155 A. 245. (2) Benefit 
to land. Burbank v. Jones, 241 S.W. 


358, 194 Ky. 830. (3) Employment. 
Train v. Atchison, T. & S. FP. Ry. Co., 
253 S.W. 497, 214 Mo.App. 354. (4) 
Injury by servant or agent of de- 
fendant. Sheffield Co. v. Harris, 61 
So. 88, 183 Ala. 357. (5) Knowledge. 
Johnson y. Anderson, 216 N.W. 237, 
172 Minn. 574. (6) Location of man- 
hole. Smith vy. City of Spokane, 174 P. 
2, 103 Wash. 314. (7) Status as pas- 
senger. Mobile Light & R. Co. v. 
Phillips, 135 So. 424, 24 Ala.App. 318 
[cert den 1385 So. 426, 223 Ala. 218]. 

[b] Admission made during for- 
mer trial may be stated to the jury. 
Johnston v. Cornelius, 166 N.W. 983, 
200 Mich. 209; L.R.A.1918D 880. 

41. Williams v. Lloyd, 239 P. 792; 
29 Ariz. 112; Archer v. Ostemeier, 105 
N.E. 522, 56 Ind.App. 385; Illinois 
Steel Co. v. Muza, 159 N.W. 908, 164 


and changes in the law see Annotations, same title and section number, 


§§ 487-488] ° : 


by the pleadings*? or on the trial of the case,** or 
which are in effeet admitted*+ or treated by both 
Such instructions 
are not objectionable as being a charge on the facts.4® 
‘A requested instruetion which assumes that the 
existence of such facts is an open question is prop- 


parties on the trial as existing.*® 


Wis. 247. See Retherford v. Knights 
and Ladies of Security, 168 N.W. 89, 
183 Iowa 1099 (instruction was not 
prejudicial). 

42. Ark.—Kelley v. Pacific Fruit & 


Produce Co.,; 295 “S.W.) 23; 173! Ark. 
11815) Driver v. (St. Francis Levee 
Dist. Directors, 68 S.W. 26, 70 Ark. 
358. 


Cal.—Moore v. Pacific Coast Stéel 
Co., 153. P--912, 17L,Cal. 489. 
Ga.—Mendel v. Converse & Co., 118 
S.E. 586, 30 Ga.App. 549. 
Idaho.—Soule v. First Nat. Bank, 
140 P. 1098, 26 Idaho 66. 
ne COneve 


Ind.—Indianapolis, ete., 
Stout, 53. Ind. 143. 

lowa.—Whitsett v. Griffis, 168 N.W. 
878; Ryan v. Lone Tree, 98 N.W. 287, 
122 Iowa 420; McIntosh v. Coulthard, 
88 N.W. 1069; MeKenna v. Hoy, 41 N. 
W. 29, 76 Iowa 322. 

Kan.—Wiley v. Man-a-to-wah, 6 
Kan. 111; Witey v. Keokuk, 6 Kan. 94, 

Ky.—Otis Elevator Co. vy. Wilson, 
145 S.W. 391, 147 Ky. 676. 

Mo.—Markey v. Louisiana, ete., R. 
Co., 84 S.W. 61, 185 Mo. 348; Clardy v. 
Kansas City Public Service Co, 
(App.) 42 S.W.(2da) 370; Allen v. Pur- 
vis, (App.) 30 S.W.(2d) 196; Bouillon 
v. Laclede Gaslight Co., 147 'S. NW) £107, 
165 Mo.App. 320; Barton v. Odessa, 
82 S.W. 1119, 109 Mo.App. 76. 

Nev.—Cutler vy. Pittsburg Silver 
Peak Gold Mining Co., 116 P. 418, 34 
Nev. 45. 

Okl.—Jabara v. Elbinger Shoe Mfg. 
Co., 224 P.. 333, 98 Okl. 85. 

S.cC.—Latour v. Southern R. Co., 51 


Soh OD ned Pisee. 1 5d214) 4 USSEY, UVe 
Charleston, etc., R. Co., 30 S.H. 477, 
52 S.C. 438. 


Tex.—Richard Cocke & Co. v. New 
Era Gravel & Development Co., (Civ. 
App.) 168 S.W. 988; Missouri, etc.. R. 
Be ve, Allen, 125. 8.Ws 1179, 5 

Civ.App. 433; Trabue v. Wade, 
App.) 95 S.W. 616; Gulf, etc., R. 
vy. Wilbanks, 27 S.w. 302, 1” Nex. Civa 
App. 489. 

Wis.—Bulger v. Woods, 3 Pinn, 460. 

See Bolte & Jansen v. Equitable 
Fire Ins. Co.,. 121 N.W. 1773, 23 .S.D. 
240 (instruction not ground for re- 
versal). 

[a] Assumptions as to padres aeses 
matters not erroneous.—(1) Acting 
within scope of employment. Bouil- 
lon y. Laclede Gaslight Co., 147 S.W. 
1107, 165 Mo.App. 320. (2) Amount 
due on note. Vardell v. W. F. Shel- 
ton, Jr., Store Co., (Mo.App.) 4 S.W. 
(2d) 478. (3) Relation of master and 
servant. Moore vy. Pacific Coast Steel 
Co., 153° P. 912, 171 Cal. 489. 

43. Ala.—Madden v. Blythe, 7 
Port. 258. See Willoughby v. aes 
mingham Ry., Light & Power Co., 
So.°88 77 22 ‘Ala. App. 611 as eeicn 
not ground for reversal). 

D.C.— Bragg v. Bletz, 7 D.C. 105. 

Ga.—Morrison Va Cureton, COT SAB | 
160, 139 Ga. 299; Eagle, etc., Mills v. 
Herron, 46 S.B. 405, 119 Ga. 3895. Cen= 
tral of Georgia R. Co. v. Johnston, 
SO Gna 7S, Obie Gae 1305) ee) vi 
O’ Quinn, 30 S.B, 356, 103 Ga. 355; 
McCurdy v. Binion, 6 S.E. 275, 80 Ga, 
691; Weekes vy. Cottingham, 58 Ga. 
559; Louis De Saulles & Co. v. Leake, 
56 Ga. 365; Walker v. Wooten, 18 Ga. 
119; Cooley v. Bergstrom, 60 S.B. 220, 
3 Ga.App. 496. 

Til.—Shults v. Shults, 82 N.E. 312, 
229 Ill. 420; Tierney v. Kane, 133 Ill. 
A G2. 

Mad. —Louisville, etc., Consol. R. Co. 
Vv. ee 32 N.E. 881, 13 33 Ind. 265. 

y.—_Jones v. Mobile & Om RAICor 
iat Sw. 144. 


Me.—McLellan v. Wheeler, 70 Me. 
285. 
Md.—Penniman v. Winner, 54 Md. 


TRIAL 


is erroneous.*® 


sumes or 


127; Waters v. Riggin, 19 Md. 536. 

Mich.—Burt v. Long, 64 N.W. 60, 
106 Mich. 210. 

Minn.-—Campbell Vv. Canadian 
Northern Ry. Co., 144 N.W. 772, 124 
Minn, 245. 

Mo.—Gary v. Averill, 120 S.W..(2d) 
747, 321 Mo. 840; Flaherty v. St. Lou- 
is Transit Co., 106 S.W. 1 207 Mo. 
318; Armould Oil Co. vy. “Wilkinson, 


(App.) 16 S.W.(2d) 678; Avery v. Me- 
chanics’ Ins. Co. of Philadelphia, 
(App.) 295 S.W. 509; Jeffries v. Kan- 
Sas, City a RYS> Co. CApp.): 2200S WW. 
698; Chapman vy. Brown, 179 S.W. 
774, 192 Mo.App. 78; Christianson vy. 
McDermott’s Hstate, 100 S.W. 63, 123 
Mo.App. 448; Brown v. Emerson, 66 
Mo.App. 63. 

N.Y.—McManus v. TY ool ey FOR, 19 
vine 545 [aff 34 N.E. 513 38 N.Y. 


N.D.—Green v. Connecticut Fire 


Ins. Co. of Hartford, Conn., 237 N.W. 
794, 61 N.D: 376. 

S.C.—Wylie v. Commercial, etc., 
Bank, 41 S.E. 504, 63 S.C. 406. See 


Green v. Smith, 147 S.E. 333, 149 S.C. 
3038 (apparently recognizing rule). 

Tex.—Brown v. Johnson, (Civ. 
App.) 73 S.W. 49; Texas, ete., R. Co. 
a Moore, 27 S.W. 962, 8 Tex.Civ.App. 
89. 
Utah.—Cooper v.: Denver, etc., R. 
Cow 89 PB. 478, Ji Utah 46. 

Wash.—Sears v. Lydon, 13 P.(2d) 
475; White v. Jansen, 142 P. 1140, 81 
Wash. 435. 

See Quigley v. Public Service Ry. 
Co., 128 A. 551, 3 N.J.Misc. 365 (in- 
struction was not ground for revers- 
al); Interstate SS. Co. v. Chanfordi, 
22, Ohio Cir.Ct.N.S. 310 (apparently 
recognizing rule). 

[a] Assumptions as to particular 
matters not erroneous.—(1) Correct- 
ness of items of an account. Armould 
Oil Co. v. Wilkinson, (Mo.App.) 16 S. 
W.(2d) 678. (2) Demand for posses- 
sion. Reardon vy. Averbuck, 75 S.E. 
959, 92.8... 569....(3) Injury. . Gary, v. 
Averill, 12 S.W.(2d) 747, 321 Mo.App. 
840; Hieken v. United Rys. Co. of St. 
Louis, (Mo.App.) 227 S.W. 654. (4) 
Negligence. Campbell v. Canadian 
Northern Ry. Co., 144 N.W. 772, 124 
Minn. 245. (5) Obligation to, pay. 
Tierney v. Kane, 133 Ill.App. 72. (6) 
Ownership of street car. Majors v. 
Kansas City Rys. Co., (Mo.App.) 228 
S.W. 517. (7) Theft of automobile. 
Green v. Connecticut Fire Ins. Co. 
of Hartford, Conn., 237 N.W. 794, 61 
IN. D3 76, (8) Unwarranted refusal to 
marry. Chapman v. Brown, 179-S.W. 
774, 192 Mo.App. 78. 

44, Ga.—Richards v. Smith, 160 S. 
BH. 608, 173 Ga. 424. 

Il]l.— Citizens’ Ins. Co. v. 
99 Ill.App. 469 [aff 64 N.E. 
Tll. 330]. 

Towa.—State v. Wrangler, 132 
22, 151 Iowa 555. 

Mich.—Dalm v. Bryant Paper 
122 N.W. 257, 157,Mich. 550. 

Mo.—Walsh v. Hartman, (App.) 39 
S.W.(2d) 398; Shouse v. Dubinsky, 
(App.) 38 S.W.(2d) 530; Allen v. Pur- 


Stoddard, 
305, 197 


N.W. 
Cox 


vis, (App.) 30 S.W.(2d) 196; Dicken- 
sheets v. Patrick, 274 S.W, 891, 217 
Mo.App. 171; Patton v. Eveker, 
(App.) 232 S.W. 762; Irwin v. Wil- 
hoit, (App.) 199 S.W. 588. 

Wash.—Blair v. Calhoun, 151 P. 
259, 87 Wash. 154. 

[a] hus the court in giving in- 


structions may assume the existence 
of facts which during the trial coun- 
sel by their conduct have indicated 
are not in dispute. Walsh v. Hart- 
man, (Mo.App.) 39 S.W.(2d) 398. 

45. Colo.—Wolfer v. William Red- 
ding & Co., 108 P. 980, 48 Colo. 58. 

1ll.—North Chicago St. OR) Co; -v. 


50d 


[64 C.J.] 


{ 


erly refused,*7 and the giving of such instruction 


[§ 488] c. Matters Involving Judicial Notice or 
Common Knowledge.*” 
states in an 
are proper subjects of judicial notice,®? ineluding 


The fact that the court as- 
instruction matters which 


Rodert, 67 N.H. 812, 203 I11. 
105 Ill.App. 314]; Chicago v. 
28 NIE. 1071, 139. Hl. 201. 

Ky.—Chesapeake, ete, R. Co. v. 
Moats, 50. S.W. 31, 20 Ky.L. 1757. 

4 Se eH v. Brewer, 71 Me. 

78. 

Mo.—McGuire v. Amyx, 297 S.W. 
968, 317 Mo. 1061, 54 A.L.R. 644; 
Stauffer v. Metropolitan St. Ry. Co., 
147 S.W. 1032, 243 Mo. 305; Ellis v. 
Metropolitan St. Ry. Co., 138 S.W. 23, 
234 Mo. 657; Davidson v. St. Louis 
Transit Co., 109 S.W. 583, 211 Mo. 320; 
Taylor v. Scherpe, ete., Architectural 
Iron’)Co., 34 S.wW. 581, 133) Mo. 349; 
Dickson v. Missouri Pac. R. Co., 16 
S.W. 381, 104 Mo. 491; Patton v. Eve- 
ker, (App.) 232 S.W. 762; Denny v. 
Randall, (App.) 202 S.W. 602; Burton 
v. Kansas City, 168 S.W. 889, 181 Mo. 
App. 427; Knight v. Kansas City, 87 
S.W. 1192, 113 Mo.App. 561. See Price 
Vv. St. Louis, T..M.-“& SS! Ry. Con 170s: 
W. 925, 185 Mo.App. 432 (apparently 
recognizing rule). 

Schoeffel, 46 


~N.Y.—Kaufman_ v. 
Hun 571 [atie2'0) INH e878;)) 1ais> Nays 
Ivie, 32 S.E. 968, 


413 [aff 
Moore, 


635]. 

N.C.—Crampton v. 
124 N.C. 591. 

Tex.—A. J. Anderson Wlectric Co. 
v. Cleburne Water, etc., Co., 57 S.W. 
575, 23 Tex.Civ.App. 328. 

[a] Assumptions as to particular 
matters not erroneous.—(1) Creek as 
ditch, drain, or watercourse within 
statute. Carson v. Schaff, .(Mo.App.) 
221 S.W. 825. (2) Existence of public 
highway. Denny v. Randall, (Mo. 
App.) 202 S.W. 602. (3) Injury. Pat- 
ton v. Eveker, (Mo.App.) 232 S.W. 
762. (4) Nonobservance of danger. 
Ellis v. Metropolitan St. Ry. Co., 138 
S.W. 23, 234 Mo. 657. 

46. Pickett v. Fidelity, etc., Co., 
38 S.E. 160, 629,'60 S.C. pf tas Moore 
Vv. Columbia, etc, RCo, 16 S Heiss 
Boe re( Oe ais 

47. Russell v. 


Gregg, 30 P. 185, 49 
Kan. 89; 


Stewart v. Nelson, 79 Mo. 
522; Alms v. Conway, 78 Mo.App. 
490; Miles v. Walker, 92-N.W. 1014, 
66 Neb. 728. 

48. lIowa.—Blane v. Tharp, 49 N. 
W. 1044, 83 Iowa 665. 

Ky.—Orth v. Clutz, 18 B.Mon. 223. 

Miss.—Southern R. Co. v. Vaughn, 
38 So. 500, 86 Miss. 367. 

Neb.—Dayton v. Lincoln, 57 N.W. 
754, 39 Neb. 74. Compare Violet v. 
Rose, 58 N.W. 216, 39 Neb. 660 (the 
submission incidentally of a fact ad- 
mitted by the pleadings is not preju- 
dicially erroneous where the instruc- 
tions taken as a whole do not place 
the existence of that fact before the 
jury as a controverted issue, and 
where, on a review of the instructions 
and evidence, it appears that the jury 
could not have been misled). 

N.C.—Lehman y. Tice, 32 S.E. 
124 N.C. 443. 

Tex.—Houston, etc., 
vin, (Civ.App.) 54 
Land, ete, Co. v. Watson, 22 S.W. 
S730  LeExCiv.Aipp. 233. 

49. Judicial notice in general see 
Evidence §§ 1807-2008. 

50. Diehl v. A. P. Green Fire Brick 
Co.,,253 S.W. 984, 299 Mo. 641; Starr 
v. Southern Bell Telephone & Tele- 


730, 


R. Co. v. Har- 
S.W. 629; Texas 


graph Co., 72 S.E. 484, 156 N.C. 485. 
See Yellow Pine Paper Mill Co. v. 
Lyons, (Tex.Civ.App.) 159 S.W. 909 


(where there was no dispute that the 
injuries to plaintif€ continued up to 
the time of the trial, it would not be 
error in the charge to assume that 
his suffering continued to that time); 
Sheffield v. Union Oil Co. of Califor- 
nia, 144 P. 529, 82 Wash. 386 (in- 
struction not ground for reversabk). 


556 [64 C.J.] 


matters of common knowledge,*! usually does not 
render the instruction erroneous or, at least, does 
not present available error, but if is proper to re- 
fuse a requested instruction which declares as a 
subject of common knowledge a matter of which 
there can he no common knowledge.°* 

[§ 489] d. Facts Assumed for Purpose of Illus- 
Illustrations which are apt and clearly 
made and are not so extended as to withdraw the at- 
tention of the jury from the issue to be determined 
are not generally erroneous, but may sometimes be 
It is not error for a trial court, in its 
instructions to a jury, to state so much of the ad- 
mitted facts as may be necessary to illustrate and 
apply the law to the case on trial.°4 The assump- 
tion of a state of facts not in evidence, merely by 
way of illustrating and explaining some proposition 
of law applicable to the case under consideration, 
and not as having been proved, is not erroneous,”® 
especially where the jury are explicitly informed that 
the facts are stated merely by way of illustration.°° 
This is a matter of common practice, and no intelli- 


tration. 


beneficial.°# 


51. Ill).—Harris v. Shebek, 37 N. 
Heb tol Ally 28% Joliek Ve shu; 
feldt, 32 N.E. 969, 144 Ill. 403. 36 Am. 
S.R. 453, 18 L.R.A, 750 [aff 42 111.App. 
208 


Me.—McLellan v. Wheeler, 70 Me. 
285. 

Mich.—Lewis v. Bell, 66 N.W. 1091, 
109 Mich. 189. : 

Moi=——-Diehl iv. Alp Pre Greeny Hire 
Brick Co., 253 S.W. 984, 299 Mo. 641. 

Nej.— Anderson yv. ‘Atlantic City 
Gas Co., 145 A. 238, 7. N.J.Mise.. 297. 

N.C.—Starr v. Southern Bell Tele- 


phone & Telegraph Co., 72 S.E. 484, | 


156 N.C. 435. 

Ohio.—Armstrong v. Travelers’ Ins. 
Co., 4 OhioApp. 46. 

See Spiking v. Consolidated R., etce., 
Co., 938 P. 838, 33 Utah 313 (instruc- 
tion was not erroneous in a case in 
which a matter had been treated at 
the trial as one of common knowl- 
edge). 

52. Woodward Iron Co. vy. 
han, 52 So. 24, 166 Ala, 429. 

53. Neel v. Powell, 61 S.E. 729, 130 
Ga. 756. 

54. Williams v. Alaska Commer- 
cial Co., 2 Alaska 43. 

55. Conn.—-Smith v. Waterbury & 
Milldale Tramway Co., 121 A. 873, 99 


Shee- 


Conn. 446; Masters v. Warren, 27 
Conn, 293. 
Ga.—Smith v. Central R., ete., Co., 


5 S.B. 772, 80 Ga. 526. 

Rae ee v. McKnight, 48 Ind. 
. Mass.—Whitney v. Wellesley,. etc., 
R. Co., 84 N.E. 95, 197 Mass. 495; Mel- 
ledge v. Boston Iron Co., 5 Cush. 158, 
51 Am.D. 59. 

Ohio.—Gage v. Payne, Wright 678. 

S.C.—Turbyfill v. Atlanta & C. Air 
Line Ry. Co., 68 S.E. 687, 86 S.C. 379. 

56. Beecher v. Venn, 35 Mich. 466. 
ee Masters v. Warren, 27 Conn. 

9 

58. Neel v. Powell, 61 S.E. 729, 130 
Ga. 756. 

59. Sharp v. Parks, 48 Ill. 511, 95 
Am.D. 565; Bannon y. Fox, 250 S.W. 
966, 199 Ky. 262. See Fitzgerald v. 
Union Stockyards Co., 136 IN.W. 838, 
91 Neb. 493 (instruction not preju- 
dicial). 

Instruction that there is no evi- 
dence as to certain matters in general 
See infra § 513. 

60. Ill—Niagara F. 
Bishop, 39 N.E. 1102, 154 Ill. 9, 45 
Amuse 1053 Chicazo,,ete:, R. Cor v. 
Beach, 29 Ill.App. 157. 

Ky.—B. F. Avery & Sons v. Meek, 
28.S.W. 337, 96 Ky. 192, 16 Ky.L. 384. 


IMS eC Ow vi 


TRIAL 


Mich.—Wilson vy. Crosby, 67 N.W. 
693, 109 Mich. 449; Koehler v. Buhl, 
54 N.W. 157, 94 Mich. 496. 


Minn.—Sim»son v. Krumdick, 10 
N.W. 18, 28 Minn, 352. 

Mo.—Pattonsburg Sav. Bank wv. 
Koch, (App.) 255 S.W. 580. : 

Neb.—Mutual Hail Ins. Co. v. Wil- 
de, 1 N.W. 384, 8 Neb. 427. 

N.C.—Powell v. Wilmington, etc., 
Rae COs OSwNE Caos 


Or.—Burgess v. Charles A. Wing 
Agency, 11 Pi(2d)esie, 1390 Or-s6 14. 

Tex.—Wintz v. Morrison, 17 Tex. 
372, 67 Am.D. 658. 

Wis.—Fulmer v. Wightman, 58 N. 
W. 1106, 87 Wis. 573. 

[a] TWustration.—In an action by 
an employee for injuries caused by a 
machine, a charge which assumes 
that plaintiff did not know that the 
machine was dangerous is erroneous 
where plaintiff had seen the machine 
in operation for six months. B. F. 
Avery & Sons v. Meek, 28 S.W. 3387, 
96 MKC yn L927, 16s Keyl 33 G4: 

61. Bently v. Standard F. Ins. Co., 
23 S.E. 584, 40 W.Va. 729. 


62. Hauk y. Brownell, 11 N.E. 416, 
120 Ill. 161; Wintz v. Morrison, 17 
Ele Gone Pas 7 Vesod IB) ORI wi gelabiates “Are, 


Roylance, 224 P. 885, 63 Utah 221. 
_ 63. Remarks and comments dur- 
ey trial generally see supra §§ 91- 

64. In criminal cases see Criminal 
Law § 2308. 

65. Conn.—Morro y. Brockett, 145 
A. 659, 109 Conn. 87; Di Bernardo v. 
Connecticut Co., 124 A. 231, 100 Conn. 
612; Dick y. Colonial Trust Co., 89 A. 
907, 88 Conn. 98; Temple v. Gilbert, 


85 A. 380, 86 Conn. 335; Sackett v. 
Carroll, 68 A. 443; 80 Conn. 374; 
Houghton v. New Haven. 66 A. 509. 


79 Conn, 659; Crotty v. Danbury, 65 
A. 147, 79 Conn. 379; Banks v. Con- 
NECLICUUR:, CLO: CO 64 Ace ilaun9) 
Conn, 116; Beach y. Travellers’ Ins. 
Co., 46 A. 867, 73 Conn. 118; Turner’s 
Appeal, 44 A. 310, 72 Conn. 305; Setch- 
el _ vy. Keigwin, 18 A. 594, 57 Conn. 
473; Comstock’s Appeal, 10 A. 559, 
55 Conn. 214; Stamford First Bav- 
tist Church v. Rouse, 21 Conn. 160; 
Swift v. Stevens, 8 Conn. 431. 
D.C.—Ross v. Mclean, 56 App.D. 
C. 62, 10 F.(2d) 627 [cert den 46 S.Ct. 
3538, 270 U.S. 656, 70 L.Ed. 784]. 
Minn.—Presley Fruit Co. v. ‘St. 
Hous, I. M.i& (SS; Ryo... 153 Now, 
115, 180 Minn. 121; Larson v. Barlow, 
127 N.W. 924, 112 Minn. 246; Decorah 
First Nat. Bank vy. Holan, 65 N.W. 
952, 63 Minn. 525; Ames v. Cannon 


a [§§ 488-491 


gent juror can be misled by such illustrations.°* On 
the other hand illustrations which are inapt or ir- 
relevant or are so made as to confuse or mislead the 
jury are to be avoided.°® 

[§ 490] e. Assumption of Nonexistence of Facts. 
The court may in its charge assume that there was 
no evidence to establish a certain fact when such is 
the ecase.°? But, 
show certain facts, an instruction which assumes 
their nonexistence is erroneous,®® and this is so, al- 
though the evidence is slight.°t Nor should the court 
assume that a fact is doubtful where there is no 
conflict in the testimony and no room to hesitate 
or doubt as to the existence of such fact.®? 

[§ 491] 13. Expression of Opinion on Facts by 
Trial Judge*°’—a. View That Practice Permissible®+* 
—(1) Statement and Application of Rule. In a num- 
ber of jurisdictions, in the absence of constitutional 
or statutory restrictions, the trial court, in the charge 
to the jury, may express an opinion on disputed 
questions of fact,®*° provided the question is fairly 


where there is evidence tending to 


River Mfg. Co., 6 N.W. 787, 27 Minn. 
245 


N.J.—Petrilla v. Public Service Co- 
ordinated Transport, 162 A. 589, 109 
N.J. baw 9350), fatia57, Ase 89, 29a Nede 
Mise. 1178]; Camden, etc., R. Co. v. 
Williams, 40 A, 634, 61 N.J.Law 646; 
Merklinger v. Lambert, 72 A. 119, 76 
N.J.Latw 806; Bruch v. Carter, 32 N. 
J.Law 554. 

Pa.—Church v. Delaware, L. & W. 
RR, Go.5..95 As 3415 D50UE a1 Pooky, 
White, 34 A. 801, 175 Pa. 459; Hey- 
drick v. Hutchinson, 30 A. 819, 165 
Pa. 208; Halfman v. Pennsylvania 
Boiler? Ins; (Co.4) 28 “Aes 7.) 16 0Mmbas 
202; Fredericks v. Northern Cent. R. 
Coy 27 A. 6895 15 Pan LOS s2 2" bee as 
306; Didier v. Pennsylvania Co., 23 
A. 801, 146 Pa. 582; Bonner v. Her- 
rick, 99 Pa. 220; Greeley v. Thomas, 
56 Pa. 35; Ditmars v. Com., 47 Pa. 
Soo; 5 Girard? By <a ainsi Co, eye 
Stephenson, 37 Pa. 293, 78 Am.D. 423; 
Grait v. Pittsbursh) ete. “Re Cone 
Pa. 489; Porter v. Seiler, 23 Pa. 424, 
62 Am.D. 341; Dougherty v. Stephen- 
son, 20 Pa. 210; Repsher v. Wattson, 
17 Pa. 365; Sailor v. Hertzogg, 10 Pa. 
296; Hamet v. Dundass, 4 Pa. 178; 
Pennsylvania Co. v. Allen, 3 Pennyp. 
170; Horton vy. Chevington, éte., Coal 
Co., 2 Pennyp. 25; Adams v. Uhler, 
2 Walk. 96; Delany v. Robinson, 2 
Whart. 503; Hulett v. Patterson, 8 A. 
917, 6 Pa.Cas. 22; Sanders v. Stotes- 
bury, 100 -PasSuper:2/523%) Pitts ive 
Philadelphia Rapid Transit Co., 84 
Pa.Super. 395; Jackson vy. Hillerson, 
59 Pa.Super. 508; Bernstein v. Walsh, 
32 Pa.Super. 392; Biggin v. Ogden, 20 
Pa. Dist. 851) 

R.I.—Smith v. Rhode Island Co., 
98 A. 1, 39 R.I. 146; Tucker v. Rhode 
Island Co., 69 A. 850; State v. Lynott, 
Oy Tae Ons 

Utah.—Rogers v. Rio Grande West- 
ern Ra Con SOR Ps LOT w szeuuitah sore 
125 Am.S.R. 876; People v. Lee, 2 
Utah 441. 

Vt.—Foss vy. Sherwood, 157 A. 834, 
104 Vt. 141; Rowell v. Fuller, 10 A. 
853, 59 Vt. 688; Missisquoi Bank v. 
Eivarts, 45 Vt. 293; Sawyer v. Phaley, 
33 Vt. 69; Yale v. Seely, 15 Vt. 221; 
Gale v. Lineoln, 11 Vit. 152; Stevens 
v. Talcott, 11 Vt. 25. But see Gordon 
v. Tabor, 5 Vt. 103 (holding that it is 
not usual for a trial judge to express 
an opinion on the evidence but if he 
does so it is not a ground for a new 
trial). 

Wis.—Barndt v. Frederick, 47 N.W. 
6, Se Wishes ie Dk An OO olds 
worthy v. Linden, 43 N.W. 656, 75 
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For later cases, developments and changes in the law see Annotations, 


same title and section number. 
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§ 491] 


left to the jury for their decision.*°% This practice 
prevails in the federal courts®® whose powers in this 
respect cannot be, and are not, controlled by state 
constitutional or statutory provisions forbidding 
Where this prac- 
tice prevails the opinion of the court may properly 
be expressed, either direetly, or inferentially through 
the drift of its comments and the marshaling of facts 
in its charge,®S and the exercise of its discretion 
cannot be reviewed unless the court fails to sub- 


judges to express any opinion.®? 


Wis. 24; Massuere v. Dickens, 35 N. 
W. 349, 70 Wis. 83; Page v. Sumpter, 
11 N.W. 60, 53 Wis. 652; Holmes v. 


Cook, 6 N.W. 507, 50 Wis. 172; Ketch- 
um vy. Ebert, 33 Wis. 611; Fowler v. 
Colton; 1 Pinn. 331. 

Eng.—Solarte v. Melville, 7 B.&C. 
430, 14 E.C.L. 196, 108 Reprint 784, 1 
Wickes Uo sl Ee Ouln” Goon Eeuty tN. 
Anderson, 3 Bing. 170, 11 H.C... 91, 
130 Reprint 479; Sutton v. Sadler, 
3 CABENESe SO BAGL sie 7140" Re= 
print 671; Davidson v. Stanley, 2M. 
&G. 721, 40 E.C.L. 824, 133 Reprint 
936. 

Can.—Montreal Tramways Co. v. 
Seguin, 52 Can.S.C. 644. 

See Matthews v. Canadian Express 
Co., 44 N.S. 202 (in which the ex- 
pression of the trial judge’s view- 
point was not commented upon un- 
favorably). 

{a] In New Hampshire (1) it is 
said not to be the ordinary practice 
for the court to express opinions with 
regard to the weight of the evidence. 
Cook v. Brown, 34 N.H. 460; Haven 
wv. Richardson, -5_N. He 1132. «(2)—But 
it is not irregular for it to make 
such suggestions with relation to the 
facts as it may suppose will be use- 
ful to the jury, the matter being left 
to them for decision. Cook v. Brown, 
Supra; Patterson v. Colebrook, 29 N. 
H. 94; Flanders v. Colby, 28 N.H. 34. 
(3) But derogatory personal remarks 
by the court might be error if ob- 


jected to by the right party. Mc- 
Dougall v. Shirley, 18 N.H. 108. 
{b] In New York (1) the trial 


judge may express an opinion on the 
evidence. Hurlburt v. Hurlburt, 28 
N.E. 651, 128 N.Y. 420, 26 Am.S.R. 
482; Massoth v. Delaware, etc., Canal 
Co., 64 N.Y. 524 [aff 6 Hun 318]; 
Gardner v. Barden, 34 N.Y. 433; 
Rainey v. New York Cent., ete. R. 
Co., 23 N.Y.S. 80, 68 Hun 495; Powell 
v. Jones, 42 Barb. 24; Lansing v. 
Russell, 13 Barb. 510; Crawford v. 
Wilson, 4 Barb. 504; Nolton v. Moses, 
3 Barb. 31; Althof v. Wolf, 2 Hilt. 
344 [aff 22_N.Y.. 3255]; Hunt \v.Ben- 
nett, 4 E.D.Smith 647 faff 19 ‘N.Y. 
173]; Cheesebrough y. Taylor, 12 Abb. 


Fr. 227; Gardner v. Picket, 19 Wend. 
186; Durkee v. Marshall, 7 Wend. 
oie: (2) But he cannot rightfully 


state to the jury his conclusion as to 
any questionable fact. Vedder vy. 
Fellows, 20 N.Y. 126; Broderick v. 
Brooklyn, @.C) & SR, Co;,, 74 Noy. 
S:.. 571, 186° App.Div. 546: (3) _He 
Should exercise great caution in ex- 
pressing his opinion in order that he 
may not substitute his judgment for 


that” of 7 the, jury. Berkowitz v. 
Schlanger, 126 N.Y.S. 664, 70 Misc. 
239. (4) He must not, by his lan- 


guage or otherwise, bias their judg- 
ment or influence their verdict. Hurl- 
burt vs Hurlburt, 28 N.B. 651, 128 WN. 
Y. 420, 26 Am.S.R. 482; McMahon v. 
Metropolitan St. R. Co., 89 N.Y.S. 
1062, 97 App.Div. 468; Richardson 
v. Van Nostrand, 43 Hun 299; Berko- 
witz v. Schlanger, 126 N.Y.S. 664, 70 
Mise. 239. 

6543. See infra § 493 

66. Hansen v. Boyd,” 16 S.Ct ove 
161 U.S. 397, 40 L.Ed. "746; Doyle v. 
Union Pac. R. Cons iS.Ct333, 14770. 
S> 413; 37 L.Hd! 223; Baltimore, etc., 
R. Co. v. Washington Fifth Baptist 
Church, 11 S.Ct: 185, 137 U.S. 568, 34 
L.Ed. 784; Haines v. McLaughlin, 10 


1\C:@rAy LTT; 
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matters as: 


Se CterSii6; 0135" Wis. 
Lovejoy’ v. U. S., 9 S.Ct. 57, 128 U.S. 
171, 32 L.Ed. 389; Rucker v. Wheeler, 
8 S.Ct. 1142, 127% U.S.-85, 32°L.Ed. 102; 
Williams v. Conger, 8 S.Ct. 933, 125 U. 
S. 397, 31 L.Ed. 778; U.S. v. Philadel- 
phia; ete, R..Co.,8 S.Ct. 7%, 133, US: 
ALS, od: Lewd. 138; St. Louis, etc.,-R. 
Co. v. Vickers, 7 isict) 1216, 122 Us: 
360, 30 L.Ed. 1161; Vicksburg. etc. Ri 
Co. v. Putnam, 7 S.Ct, ils Sais US 545, 
20 L.Ed. 257; Eastern Transp. Line v. 
Erope,|) 95 WiSs 82975;0:24, LW. -407s 
Mitchell v. Harmony, 13 How. (U.S.) 
115, 14 L.Ed. 75; Garrard v. Reynolds, 
AMM Ow Te CULS a ene teed V903}s 
Roach v. Hulings, 16 Pet. (U.S.) 319, 
10 L.Ed. 979; Games v. Stiles ex dem. 


584, 34 L.Ed. 290; 


bunn, 14) Pet.) CUS) 822, 120 L.Ed. 
476; Tracy v. Swartwout, 10 Pet. (U. 


SD 80, 93d: Ha. 35435" !Magniac \rv. 
Thomson, 7 Pet. (U.S.) 348, 8 L.Ed. 
709; Carver v. Jackson, 4 Pet. (U-S.) 
1, 7% bL.wdy 16L;, -Armborst v. Cincin= 
nati Traction Co., 25 F.(2d) 240; Sim- 
mons Hardware Co. v. Southern Ry. 
Co., 279 F. 929 [cert den 43 S.Ct. 96, 
260 U.S. 739. 67 L.Ed. 490]; Calcutt v. 
Gerig, 271 F. 220: United Mine Work- 
ers of America v. Coronado Coal Co., 
258 FE. 829, 169 C.C.A. 549 [rev on oth- 
er grounds 42 S.Ct. 570, 587, 259 U.S. 
B44" 66° Lid. 975)2.27 VA. LRG T6241; 
Smith v. St. Louis, I. M. & S. R- Co. 
PVA. USE Lo eC. Ana ar mln ne acoebve 
Cos v.'/Ehnomas, 152 FS 365; 82:'C.C.A- 
491; Pittsburgh R. Co. v. Bloomer, 146 
Ra 20,7 7 CCAS 246" “Vanarsdale tv. 
Hax, 107 F. 878, 47 C.C.A. 31; Breese v. 
We St L0G: BY 680; 045! (CCrAc 535) pire: 
108 F. 804,48 C.C.A. 36]; Aerheart v. 
St. Louis; ‘etce?, Ry Co’, 99 F=-907, 40 
Doyle v. Boston, etc., R. 
Co.;82) BY (869, 27° CCA. 2645 “Tlinois 
Cent. R. Co. vy. Davidson, 76 I". 517, 22 
C.C.A. 306 [cert den 17 S.Ct. 994, 166 
USa.01 92 4 eee T8695 Watts. 
Southern Bell Tel., etc., Co., 66 F. 453 
faff 66 EY 460, 13° C.C\A, 57975) (Chi. 
cago, etc., R. Co. v. Stahley, 62 F. 363, 
11 C.C.A. 88; Pullman’s Palace-Car 
Goxv. Harkins, does o2,-0 CC Aw3 265 
Smith v. Sun Printing, etc., Assoc., 55 
E.. 240, 5 C.C.A. 91; Van Gunden v. 
Virginia Coal ete, Cov 52h) 838, 3 
GiGvA., 2945, sAtehison--ete,  R. Ca. Vv, 
Howard, 49 F. 206, 1 C.C.A. 229; Sor- 
enson v. Northern Pac. R. Co., 36 F. 
166; Behr v. Connecticut Mut. L. lns. 
Co... 4-3 57,. 2) Klipp. 6923" (0. Suv. 
Fourteen Packages of Pins, 25 F.Cas. 
No. 15,151, Gilp. 235; Javierre, etc., 
€o.,.4.. Porte” Hico 
ed. 16. 

fa] MIllustration.—While the ques- 
tion of whether an employee was act- 
ing in the scope of his employment is 
for the jury, there was no harm in 
using an apt illustration to bring the 
application of the rule within the 
jury’s daily experiences, even if it did 
indicate judge’s opinion, since the 
judge has a right to express his opin- 
ion, if he makes jury understand that 
they are not bound to follow it. 
Adams v. Southern Bell Telephone & 
Telegraph Co., 295 F. 586. 

67. St. Louis, ete, 
CVS Wie. tml alo, ol22 WOnS. SOO) vs Ohta 
Ed. 1161; Indianapolis, etc., R. Co. v. 
Horst, 93 U.S. 291, 23) L.Ed. °398; 
Nudd’ v. Burrows, 91 U.S. 426, 23 L. 
Ed. 286. 

68. Nudd v. Burrows, 91 U.S. 426, 
439, 23 L.Ed. 286; Crotty v. Danbury, 
Op eA 14%. 29 ‘Conn. 3.7/9: 


R. Co. v. 'Vick=- 
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mit the questions of fact to the jury without direc-_ 
tion as to how they shall find the facts, or plain- 
ly abuses its diseretion;®® and so it is permissible 
for the trial court to give its opinion as to such 
Which party should prevail,’® the ten- 
dency of the facts,7! the credibility of witnesses,’? 
how a witness meant to be understood,** the fail- 
ure to produce certain witnesses,’*+ the testimony of 
experts,’®> and negligence;** it may point out dis- 
crepancies in the testimony,*’ and it has been held 


“Tt is the right of the court to aid 
them [the jury] by recalling the tes- 
timony to their recollection, by col- 
lating its details, by suggesting 
grounds of preference where there 
is contradiction, by directing their 
attention to the most important facts, 
by indicating the true points of in- 
quiry, by resolving the evidence, 
however complicated, into its sim- 
plest elements, and by showing the 
bearing of its several parts and their 
combined effect, stripped of every 
consideration which might otherwise 


mislead or confuse them.” Nudd vy. 
Burrows, supra. 
69. Crotty v. Danbury, 65 A. 147, 


79 Conn. 379; Stamford First Baptist 
Chunre “vA Rouse, 21 Conn. 160. 

How strong an opinion may be ex- 
pressed see infra § 494. 

70. One Buick Automobile v. U. 
Me PAGS AOE 

71. Oyster v. Longnecker, 16 Pa. 
269; Delany v. Robinson, 2 ,Whart. 
(Pa.) 503. 

72. Dale’s Appeal, 17 A. 757, 57 
Conn. t2 (gs Bruch | ve Carter 7 sp Nese 
Law 554; Porter v. Seiler, 23 Pa. 424, 
62 Am.D. 341. 

[a] Thus a judge may recite the 
testimony of defendant’s witnesses, 
and characterize it as the ‘material 
testimony in the case,’ where the tes- 
timony of plaintiff's witnesses is so 
contradictory and unsatisfactory that 
little reliance can be placed on it. 
Winther v. Second St., ete., Pass. R. 
Copies Ave 4725" 159" Rasy 628s 

{[b] Statement that witness com- 
mitted perjury.—(1) It is error for 
the court in charging the jury to say 
that the witness has either perjured 
himself or told the truth, for this 
precludes the possibility that the wit- 
nesS may be honestly mistaken. 
Smith v. Lehigh Valley R. R. Co., 63 
N.E. 338, 170 N.Y. 394. (2) But it has 
been held not error for the court to 
say that either plaintiff’s or defend- 
ant’s witnesses have committed per- 
ee Gardner vy. Barden, 34 N.Y. 

Oo 

73. Missisquoi Bank y. Evarts, 45 
Vt. 293. 

74 Young y. Corrigan, 2a F. 442 
127 C.C.A. 174 

75. Blanton v. Great Atlantic & 
Pacific Tea Co., 61 F.(2d) 427; Hamil- 
ton v. Empire Gas & Fuel Co., 297 F. 
422 [cert den 45 S.Ct. 92, 266 U.S. 607, 
69 L.Ed. 465]. 

76. American Sugar Refining Co. 
ve. Nassif, 45; BE. (2d), 321: Morro Vv. 
Brockett, 145 A. 659, 109 Connynsite 
Chrisafides v. Brunswick Motor Co., 
100 A. 196, 90 N.J.Law 313. 


[a] Rule applied.—(1) In an ac- 
tion for injuries in an automobile 
collision it was not error for the 


court to say that it was difficult for 
him to feel that there was no negli- 
gence, where by further instruction 
he left it to the jury to say whether 
there was negligence. Chrisafides v. 
Brunswick Motor Co., 100 A. 196, 90 
N.J.Law 313. (2) The court’s state- 
ment that the jury would have little 
difficulty with the question of con- 
tributory negligence of a five year old 
boy struck by an automobile is not 
improper. Morro vy. Brockett, 145 A. 
659, 109 Conn. 87. 

77. Peo. v. Genung, 11 Wend. (N: 
Wa) uss 25 “Amin 5.945 
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that it may tell the jury that a certain case, in its 
facts, is very like the case at bar?’ and the fact that 
it incidentally divulges that in that case the jury 
found for plaintiff is not error.’? 
misstatement of the testimony is made, the fact 
that the opinion expressed is erroneous does not 


alter the rule.®° 


[§ 492] (2) Necessity of Expressing Opinion. 
Whether or not a trial judge will exercise his right 
of expressing an opinion on the facts depends upon 
his judicial discretion,*! and he is not bound to do 
so,82 even on request;** but if the occasion demands 
it in order that the jury might reach the right con- 
clusion he should not hesitate to do so.** 

[§ 493] (3) Necessity of Informing Jury That 
Whenever the judge (le- 
livers his opinion to the jury on a disputed matter, 
it should be delivered as mere opinion and not as 
a direction, and the jury should be left to under- 
stand clearly that they are to exercise their own 


Opinion Advisory Only. 


78. Anderson v. McAleenan, 8 N.Y. 
S. 483, 15 Daly 444. 


79. Anderson v. McAleenan, supra. 
80. Oyster v. Longnecker, 16 Pa. 
269; Long v. Ramsay, 1 Serg.&R. 


(Pa.) 72; Davidson v. Stanley, 2 M. 
&G. 721, 40 E.C.L. 824, 133 Reprint 
936. 

{a] Slight inaccuracies in review- 
ing the facts, in a charge to a jury, 
with expressions of opinion as to the 
merits of the case, when accompanied 
by instructions that the facts are 
for the jury and they should remem- 
ber them, and the alleged errors were 
not called to the attention of the 
court before the jury retired, are not 
ground for reversal. Knapp vy. Grif- 
fin, 21 A. 449, 140 Pa. 604. 

81. Crotty v. Danbury, 65 A. 147, 
79 Conn. 379; Bruch v. Carter, 32 N. 
a 554; Sawyer v. Phaley, 33 Vt. 


82. Cohen v. Pemberton, 2 A. 315, 
5 A. 682,-53 Conn. 221, 55 Am-.R.:101; 
Tucker v. Rhode Island:Co., (R.I1.) 
69 A. 850; Gale v. Lincoln, 11 Vt. 152; 
Vincent v. Stinehour, 7 Vt. 62, 29 Am. 
D. 145; Brainard & Newton vy. Bur- 
ton & Withey, 5 Vt. 97; Barndt v. 
Frederick, 47 N.W. 6, 78 Wis. 1, 11 
L.RiA. 199. 

83. U.S.—Crane vy. Morris, 6 Pet. 
598, 8 L.Ed. 514; Van Ness v. Pacard, 
2 Pet. 137, 7 L.Ed. 374; Smith v. Car- 
rington, 4 Cranch 62, 2 L.Ed. 550; 
Blanton v. Great Atlantic & Pacifie 
Tea Co., 61 F.(2d) 427; Brickill v. 
Baltimore, 60 F. 98, 8 C.C.A. 500. 


N.Y.—Moore v. Meacham, 10 N.Y. 
207; Gibbs v. Carnahan, 25 N.Y.S. 
786, 4 Mise. 569. 

Pa.—Philadelphia, ete., R. Co. v. 
Hagan, 47 Pa. 244, 86 Am.D. 541; 
Lorain v. Hall, 33 Pa. 270; Thomas 
Va eunomas, 21, Pa. 315% “Brown v. 
Campbell, 1 Serg.&R. 176;. Zerger v. 


Sailer, 6 Binn. 24. 

R.I.—Tucker v. Rhode Island Co., 
69 A. 850. ‘ 

Vt.—Doon v. Ravey, 49 Vt. 293. 

Wis.—Hamann y. Milwaukee Bridge 
Co., 116 N.W. 854, 136 Wis. 39. 

84. U.S. v. O’Brien, 51 F.(2d) 37; 
Smith v, Rhode Island Co., 98 A. 1, 
Soak. Le 146, 

[a] Exceptional cases may arise 
where it is the duty of the judge to 
express his opinion of the facts and 
guide the minds of the jury to a cor- 
rect view of the evidence. Spear vy. 
Philadelphia, ete., R. Co., 12 A. 824, 
119 Pa. 61; Leibig v. Steiner, 94 Pa, 
466; Bernstein v. Walsh, 32 Pa.Su- 
per. 392. 

85. U.S.—Starr vy. U. S., 14 S.ct. 
919, 153 U.S. 614, 38 L.Ed, 841; Nuda 
v. Burrows, 91 U.S. 426, 23 L.Ed. 286; 
Tracy v. Swartwout, 10 Pet. (U.S.) 
80, 9 L.Ed. 354; Armborst v. Cincin- 


For later case<s, 
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If no material 


pressed. 


nati’ Traction | Co.," 25 (/F. (2d) »240; 
United Mine Workers of America v. 
Coronado Coal Co., 258 F. 829, 169 
c.C.A. 549 [rev on other grounds 42 
SiCt. 570, 587, 259 U.S. 344, 66 L.md: 
O75, 2 AUER: 62) Griges. vee Na= 
deau, 250 F. 781, 163 C.C.A. 113; Smith 
v. St. Louis, I. M. & S. R. Co., 214 F. 
Tomo ie. ©nAumre or 

D.C.—Ross v. McLean, 56 App.D. 
C. 62, 10 F.(2d) 627 [cert den 46 S.Ct. 
353, 270 U.S..656, 70 L.Hd. 784]. 

Minn.—Presley Fruit Co. v. St. 
Louis, ToM. & «Sh Ry-tCo7 153 Now: 
115, 130 Minn. 121; Larson v. Barlow, 
127 N.W. 924, 112 Minn, 246. 

N.J.—Merklinger v. Lambert, 72 A. 
119, 76 N.J.Law 806. 

N.Y.—Anderson v. McAleenan, 8 N. 
Y.S. 488, 15 Daly 444; New York 
Firemen Ins. Co. v. Walden, 12 Johns. 
513, 7 Am.D. 340. ; 

Pa.—Pool v. White, 34 A. 801, 175 
Pa. 459; Sanders v. Stotesbury, 100 
Pa.Super. 523. 

R.i1+—State. vi iLynott,’ 5b: R.ly 295. 

{a] Law should be separated from 
facts.—Care should be taken to sepa- 
rate the law from the facts, and to 
leave the latter in unequivocal terms 
to the judgment of the jury as their 
true and peculiar province. Starr v. 
We S3 4S Cte 919 osm. Smel4. Sisy il. 


Ed. 841; Nudd v. Burrows, 91 U.S. 
426, 23 L.Ed. 286. 
86. Sacramento Suburban Fruit 


Lands Co. v. McKew, 386 F.(2d) 917; 
Fuller v. New York Life Ins. Co., 199 
By 89%, LS ICC ALw 227 SAN Gerson. va 
Avis, 62 F.. 227, 10 C.C.A. 347; Cald- 
well v. Kennison, ‘77 Am.D. 499, 4 


Minn. 47; Driggs v. Phillips, 8 N.E. 
514, 103 N.Y. 82; Allis v. Leonard, 
58 N.Y. 288; Loofborrow v. Utah 


hight, ete; 'Co., 83) P5195 380 Utah) 855: 

87. Houghton vy. New Haven, 66 
A. 509, 79 Conn. 659; Hunt v. Bennett, 
4 EH. D. Smith 647 [aff 19 N.Y. 173]. 

88. Bonness v. Felsing, 106 N.W. 
909/797 2s Minny 22 ets AimneSubeay Ose 
Ames v. Cannon River Mfg. Co., 6 
N.W. 787, 27 Minn. 245. 

89. Nudd v. Burrows, 91 U.S. 426, 
28 L.Ed. 286; Atty.-Gen. v. Good, Mc- 
Clell. & Y. 286; Appeal of Wheeler, 
100 A. 13, 91 Conn. 388; Temple v. 
Gilbert, 85 A. 380, 86 Conn. 336; Cul- 
lum v. Colwell, 83 A. 695, 85 Conn. 
459; Shupack v. Gordon, 64 A. 740, 
79 Conn. 298; Banks v. Connecticut 
R., ete., Co., 64 A. 14, 79 Conn. 116; 
Setchel v. Keigwin, 18 A. 594, 57 Conn. 
473; Stamford First Baptist Church 
v. Rouse, 21 Conn. 160; Merklinger v, 
Lambert, 72 A. 119, 76 N.J.Law 806: 
Bruch v. Carter, 32 N.J.uaw 554: 
Bulkeley v. Keteltas, 6 N.Y.Super. 456 
Bs hie! grounds 6 N.Y. 384]. 

a epends upon particular cir- 
cumstances.—It depends so much 
upon the particular circumstances of 
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judgment and to decide the facts upon their own 
view of the evidence,*® and it is error if the jury 
are not thus given plainly to understand;**® but it 
has been held that failure to give an express charge 
to this effeet is not error if such is unmistakably 
suggested to the jury all through the charge.*! 
one jurisdiction it is said that if a party fears un- 
due influence upon the jury of what the eourt says 
in regard to the facts, he may request an instruc- 
tion that the jury, and not the court, are to deter- 
mine the facts.** i 

[§ 494] (4) How Strong an Opinion May Be Ex- 
To what extent the right of expressing an 
opinion on the weight of evidence shall be exer- 
cised depends upon the diseretion of the trial judge, 
subject to certain lmitations,*® and he may express 
his opinion freely on the weight and value of evi- 
dence®® if he does not abuse his discretion,?+ and the 
ultimate determination is fairly left to the jury.’” 
A very strong expression of an opinion is not neces- 


In 


each case, upon the course and char- 
acter of the argument and sometimes 
even upon facts outside of the case, 
such as popular excitement and ex- 
ternal influences which affect, or are 
meant to affect, the feelings, preju- 
dices, and judgment of jurors, that 
the judge alone can properly esti- 
mate them; and it becomes at times a 
difficult and delicate, although none 
the less an obligatory, duty upon him 
to determine what he ought to say 
and where he ought to stop. Saw- 
yer v. Phaley, 33 Vt. 69. 

80. Fredericks v. Northern Cent. 
RY Coz, (27 Av 689; 0157 teas Os eee AR 
A. 306; Leibig v. Steiner, 94 Pa. 466; 
Thomas v. Thomas, 21 Pa. 315; Rep- 


‘sher’ v. Wattson, 17 Pa. 365. 


91. Ezzo v. Geremiah, 142 A. 461, 
107 Conn. 670; Sanders v. Stotesbury, 
100 Pa.Super. 523; Shipp v. Schmitt 
& Murphy, 71 Pa.Super. 496. 

[a] Thus (1) where, in an action 
for injuries to plaintiff's retaining 
wall by the construction of a sewer 
by defendant near the base of the 
wall, the court instructed that all 
the evidence tended to show that it 
would have been entirely safe to 
build the sewer if the trench had 
been properly braced, and that there 
was nothing dangerous in the work it 
was held, that the court in so stat- 
ing an opinion as to the weight of the 
evidence on the question of obvious 
and apparent danger did not exceed 
its privilege or invade the province 
of the jury. Barnes-v. City of Wa- 
terbury, 74 A. 902, 82 Conn. 518. . (2) 
Comment of court on fact that testa- 
trix personally wrote will and on 
claims of counsel regarding weight 
to be given such fact, was held not an 
abuse of court’s discretion to com- 
ment on evidence. Appeal of Wheel- 
er, 100 A. 18, 91 Conn. 388. 

$2. Conn.—EKukers y. Summer, 147 
A. 671, 110 Conn. 230; Smart v. Bis- 


sonette, 138 A. 365, 106 Conn. 447; 
Smith v. Hausdorf, 103 A. 939, 92 
Conn. 579; Mercer Electric Mfg. Co. 


v. Connecticut Electric Mfg. Co., 
A. 909, 87 Conn. 691; 


89 
Temple v. Gil- 


bert, 85 A. 380, 86 Gonn. 335: Mc- 
Laughlin v. Thomas, 85 A. 370, 86 
Conn. 252. 


Minn.—F lick v. Ellis-Hall Co., 165 
N.W. 135, 138 Minn. 364. 

N.J.—Archer v. Morris, 137 A. 842 
5 N.J.Mise. 654. ‘ 

Pa.—Rothrock v. Nagle, 98 A. 600, 
253 Pa. 355; .Harrold v. Harrold, 96 
A. 745, 251 Pa. 303; Bockeleamp v. 
Lackawanna & W. V. R. Co., 81 A. 93, 
232 Pa. 66. 

R.I.—Hervey v. City of Providence 
133 A. 618, 47 RI. 378. a 

Vt.—Seviour y. Rutland R. Co., 91 


AL OSO eS Seats Ot. 
{a] Comments he legitimate.— 


developmsnts and changes in the law see Annotations, same title and section number. 


ts De lS all owl, 
ey = fa a oR i 
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sarily the ground for exception if the jury are not 
misled®® and all questions of fact are fairly submit- 
ted to them to decide upon their own judgment ;?* 
but the charge on the whole must be dispassionate 
and judicial,’® and must be made in such a manner 
as not to be one-sided or unfair.?® 
sion of opinion is made in such a manner that the 
jury may naturally regard it as a direction to them, 
and as excluding them from finding the fact for 


Cook.vs Milter, .(Conn.) -130 A. 571; 
Smith v. Ford, 74 A. 910, 82 Conn. 653. 
93. U.S.—Doyle v. Boston, etc., R. 
Co.n 82. Bi 869, 27 (CC. A. 2645 Behr vi 
Connecticut Mut. L. Ins. Co., 4 F. 
357, 2 Flipp. 692. 

Conn.—Crotty v. Danbury, 65 A. 
147, 79 Conn. 379; Banks vy. Connect- 
icutsuns eter UCOmn 64 Al. 24.) 79 Gonn. 
116; Setchel v. Keigwin. 18 A. 594, 57 
Conn. 473; Stamford First Baptist 
Chureh v. Rouse, 21 Conn. 160. 

Minn.—Ames v. Cannon River Mfg. 
Co., 6 N.W. 787, 27 Minn. 245. 

N.J.—lLindley v. O’Reilly, 46 N.J. 
Law 352. ‘ 

Pa.—Fredericks v. Northern Cent. 
Ro COvned As 689, 157 0Pan 103; 22 1. 
A. 306; Leibig v. Steiner, 94 Pa. 466; 
Burke vy. Maxwell, 81 Pa. 139; Bitner 
v. Bitner, 65 Pa. 347; Greeley v. 
Thomas, 56 Pa. 35; Repsher v. Watt- 
son, 17 Pa. 365; Adams v. Uhler, 2 
Walk. 96; Bughman y. Byers, 12 A. 
301,-9 Pa.Cas. 128. 

Eng.—Petty v. Anderson, 3 Bing. 
LTO) dd ECs, 915 1:30) Reprint 479); 
Davidson y. Stanley, 2 M.&G. 721, 40 
E.C.L.. 824, 133 Reprint 936. 

$4. U.S.—Greenleaf v. Birth, 9 Pet. 
292, 9 L.Ed. 132; Behr v. Connecticut 
Mut. ins: Co. 44k. 857, 2 Plipp. 692: 

Conn.—Turner’s Appeal, 44 A. 310, 
72 Conn. 305; Charter v. Lane, 25 A. 
464, 62 Conn. 121; Baldwin v. Hay- 
den, 6 Conn. 453. 


N.J.—Merklinger ‘v. Lambert, 72 A. 


119, 76 N.J.Law 806. 

NVY.—Massoth v. Delaware, ete., 
Canal Co., 64 N.Y. 524; Gardner v. 
Picket, 19 Wend. 186. 

Pa.—Spear v. Philadelphia, etc., R. 
Co. 12 A. 824,°119 Pa. 6h; “Bonner: vi 
Herrick, 99 Pa. 220; Porter v. Seiler, 
62° Am.D. 341, 23 Pa. 424;" Oyster v. 
Longnecker, 16 Pa. 269. 

Vitt—Taplin. vy. -Marcys 71, (As 72, 
81 Vt. 428; Rogers v. Judd, 6 Vt. 191. 

Necessity to inform jury that opin- 
ion advisory only see supra § 493. 

95. Armborst vy. Cincinnati Trac- 
tion Co., 25 F.(2d). 240; Monier v. 
Philadelphia Rapid Transit Co., 75 
AS 107 0,4227, Pa. 273; Vernon, vi-Ver- 
HOM Wasi per. oho. 

96. Sacramento Suburban Fruit 
Lands Co. v. Handler, 41 F.(2d) 511 
[cert den 282 U.S. 874, 51 S.Ct. 79, 75 
L.Ed. 772]; Sacramento Suburban 
Fruit Lands Co. v. Kral, 41 F.(2d) 508 
{cert den 282 U.S. 874, 51 S.Ct. 79, 
75 L.Ed. 772]; Armborst v. Cincinna- 
ti Traction Co., 25 F.(2d) 240; Burke 
vy. Maxwell, 81 Pa. 139; Vernon v. 
Vernon, 72.Pa.Super. 91. 

{a] Charge which belittles one 
side.—(1) A charge, the tendency of 
which as a whole is to belittle and 
prejudice one side, and which is not 
in expression and tone a_ judicial 
presentation of the case, is error. 
Heydrick v. Hutchinson, 30 A. 819, 


165 Pa. 208; Bughman v. Byers, 12 
A. 357, 9 -Pa.Cas.. 128; Bernstein v. 
Walsh, 32 Pa.Super. -392; Valley 
Lumber Co. v. Smith, 37 N.W. 412, 71 
Wis. 304, 5 Am.S.R.\ 216. See also 
Benedict v. Everard, 46 A. 870, 73 
Conn. 157 (in which certain com- 


ments were held not to have belittled 
the evidence). (2) But merely ex- 
planatory comments upon the weight 
of certain testimony, although unfa- 
vorable to one of the parties, do not 
disclose error for which the judg- 
ment should be reversed. Follmer v. 
McGinley, 23 A. 393, 146 Pa.St. 517. 

97. Conn.—Ezzo v. Geremiah, 142 
A. 461, 107 Conn. 670. 


TRIAL 


If the expres- 


charging juries, 


N.Y.—Norden v. Duke,,113 N.Y-.S. 
494, 129 App.Div. 158 [aff 198 N.Y. 
562, 92 N.B. 1094]; Johnston v. New 
York City R. Co., 104 N.Y.S. 1039, 120 
App.Div. 456; Cooke vy. Union R. Co., 
111 N.Y.S. 708. 

Pa.—Spangler v. Hummer, 3 Penr. 
&W. 370; Vernon vy. Vernon, 72 Pa. 
Super. 91: 

R.I.—State v. Lynott, 5 R.I. 295. 

Utah.—Loofborrow vy. Utah Light; 
EtG. Cor 88 Pa LO at. Utahe 355. 

Vt.—Sawyer v. Phaley, 33 Vt. 69. 
Pe ia Tig pee v. Ebert, 33 Wis. 

Eng.—Pennell v. Dawson, 18 C.B. 
355, 86 E.C.L. 355, 1389 Reprint 1407. 

{a] Curing error by subsequent 
charge.—When the effect of an in- 
struction is to take from the jury all 
testimony except that of a particular 
witness, and to leave to the jury the 
construction of a paper, properly for 
the court, such error is not cured by 
telling the jury that the whole tes- 
timony is for it to pass upon. Hey- 
drick vy. Hutchinson, 30 A. 819, 165 
Pa. 208 

[b] To warrant unqualified direc- 
tion to the jury in favor of one party 
or the other, the evidence must either 
be undisouted or the preponderance 
so decided that a verdict against it 
would be set aside and a new trial 
granted. Crawford v. Wilson, 4 Barb. 
(N.Y.) 504; Heydrick v. Hutchinson, 
30 A. 819, 165 Pa. 208. 

98. In criminal cases see Criminal 
Law §§ 2309-2313. 

99. Ala.—Lamar y. King, 53 So. 
279, 168 Ala. 285; Roe v. Doe, 43 So. 
856, 150 Ala. 445; Bessemer Land, 
etc., Co. v. Jenkins, 18 -So. 565, 111 
Ala. 135, 56 Am.St.Rep. 26; Higgin- 
botham v. Higginbotham, 17 So. 516, 
106 Ala. 314; Tait v. Murphy, 2 So. 
317, 80 Ala. 440; Newton v. Jackson, 
gee 335; Mundine v. Gold, 5 Port. 

Ark.—Export Ins. Co. vy. Royster, 8 
S.W.(2d) 468, 177 Ark. 899; St. Louis, 
I. M. & S. R. Co. v. Devaney, 135 S. 
W. 802, 98 Ark, 83; American Stand- 
ard Jewelry Co. v. Hill, 117 S.W. 781, 
90 Ark. 78; Western Coal, etc., Co. v. 
3uchanan, 114 S.W. 694, 88 Ark. 7; 
McDonough y. Williams, 92 S.W. 783, 
77 Ark. 261, 8 L.R.A.N.S. 452; Cam- 


eron v. Vandegriff, 18 S.W. 1092, 53 
Ark. 381; Randolph vy. McCain, 34 
Ark. 696. 


Cal.—Manning v. App Consol. Gold 
Min. Co., 84 P. 657, 149 Cal. 35; Mc- 
Neil v. Barney, 51 Cal. 603; Miller v. 
Stewart, 24 Cal. 502; Battersby v. 
Abbott, 9 Cal. 565; Treadwell vy. 
Wells, 4 Cal. 260, 

Colo.—Kinney v. Williams, 1 Colo. 
1910. Sopris Vv. Truax,. 1. Colo. 89% 

Ila.—Supreme Lodge K. P. v. Lips- 
comb, 39 So. 637, 50 Fla. 406; Wheeler 
v. Baars, 15 So. 584, 33 Fla. 696; Wil- 
liams v. La Penotiere, 14 So. 157, 32 
Fla. 491; Hanover F. Ins. Co. v. Lew- 
is, 10 So. 297, 28 Fla. 209; Williams 
vy. Dickenson, 9 So. 847, 28 Fla. 90 

Ga.—Bowen v. Smith-Hall Grocery 
Co., 91_8.B..32, 146 Ga. 157; Wor- 
sham v. Ligon, 87 S.E. 1025, 144 Ga. 
707; Fountain v. Fuller E. Callaway 
Co., 87 S.E. 651, 144 Ga. 550; Price v. 
Brown, 85 S.E. 870, 143 Ga. 671; Dari- 
en & W. R. Co. v. McKay, 64 S.E. 
785, 1382 Ga. 672; Mitchell v. Masury, 
64 Sun +275, 1382. Ga. 3605 «Garbutt 
Lumber Co. v. Prescott, 62 S.E. 228, 
131 Ga. 326; North Georgia Milling 
Co. v. Henderson Hlevator Co., 60 S. 
E. 258, 180 Ga. 113, 24 L.R.A.N.S. 235; 
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themselves, there being evidence, proper for them 
to consider, both for and against such direction, 
this is fatal error.®* 

[§ 495] b. View That Practice Not Permissible®*® 
—(1) Statement of Rule. 
states, usually because of constitutional or statu- 
tory provisions, trial courts are not permitted, in 


In a majority of the 


to express an opinion as to, the 


facts or weight of evidence,®® and if an instruction 
=) > 


Rushin v. Shields, 11 Ga. 636, 56 Am. 
Dec. 436; Respass v. Young, 11 Ga. 
114; City Nat. Bank & Trust Co. of 
Miami v. Orr, 146 S.E. 795, 39 Ga.App. 
217; De Ment v. Rogers, 101 S.E. 197, . 
24 Ga.App. 4388; Robinson & Eason 
v. Register, 94 S.E. 864, 21 Ga.App. 
614; Cherokee Brick Co. v. Hampton, 
84 S.E. 328, 16 Ga.App. 533 Scott v. 
Valdosta, M.. oe  W. (RR. Co. "7 8 (Sa. 
784, 13 Ga.App. 65; Wall v. Bashin- 
ski Bros., 70-S.E. 25, 8 Ga.App. 592. 
Ill. New York, ete., R. Co. v. Blu- 
menthal, 43 N.E. 809, 160 Ill. 40;. Chi- 
cago, ete., R. Co. v. Robinson, 106 Ill. 


142; Frame v. Badger, 79 Ill. 441; 
Stacy v. Cobbs, 36 Ill. 349; Frasure 
v. Zimmerly, 25 Ill. 202; Eames v. 


Blackhart, 12 Ill. 195; Bonney v. 
Weir, etc., Mfg. Co., 51 Ill.App. 380; 
Walsh v. Aylisworth, 46 Ill.App. 516. 

Ind.—Ohio, ete., Co. v. Pearcy, 


27 NEL 479, 128 Ind. 197; Fulwider 
V.,.-ingels, “87. Ind... 4142" Wood “ys, 
Deutehman, 75 Ind. 148; Louisville, 


etc., Traction Co. v. Worrell, 86 N.E. 
78, 44 Ind.App. 480; Hammond, etce., 


Electric R. Co. v. Antonia, 83 N.E. 
766, 41 Ind.App. 335. 
Iowa.—Tarashonsky v. Illinois 


Cent. R. Co., 117 N.W. 1074, 1389 Iowa 
709; Carroll v. (Chiearo! ‘ete! Ri Cor, 
84 N.W. 1035; Napper v. Young, 12 
Iowa 450; Russ v. The War Eagle, 
9 Iowa 374; Frederick v. Gaston, 1 
Greene 401. 

Kan.—Lorie v. Adams, 33 P. 599, 
51 Kan. 692; Heithecker v. Fitzhugh, 
20 P. 465, 41 Kan. 50; Cavender v. 
Roberson, 7 P. 152, 33 Kan. 626. 

Ky.—Ragsdale v. Fizell, 35 S.W. 629, 
1130, 99 Ky. 236, 18 Ky.L. 146; Milton 
v.. Hunter). “13.0 Bush §1633" Botts iy. 
Williams, 17 B.Mon. 687; Swigert v. 
Graham, 7 B.Mon. 661; Salter v. My- 
ers, 5 B.Mon. 280. 

La.—Merchants’, ete., Bank v. Mc- 
Kellar, 11 So. 592, 44 La.Ann. 940; 
Riviére v. McCormick, 14 La.Ann. 
139; Gove v. Breedlove, 5 Rob. 78; 
Hewes v. Barron, 7 Mart.N.S. 134. 

Me.—Hamlin v. Treat, 32 A. 909, 87 
Me. 310; Pillsbury v. Sweet, 14 A. 
742, 80 Me. 392; McLellan v. Wheeler, 
70 Me. 285. ; 

Mad.—United Rys. & Electric Co. of 
Baltimore v. Carneal, 72 A. 771, 110 
Md. 211; Miller v. Miller, 41 Md. 623; 
Mason v. Poulson, 40 Md. 355; Malt- 
by v. Northwestern Virginia R. Co., 
16 Md. 422. 

Mass.—Ryan v. Fall River Iron 
Works Co., 86 N.E. 310, 200 Mass. 188; 
Plummer v. Boston El. R. Co., 84 N.E. 
849, 198 Mass. 499: Goss v. Calkins, 
39 N.E. 469, 162 Mass. 492. 

Mich.—Morehead Mfg. Co. v. Alas- 
ka Refrigerator Co., 170 N.W. 19. 203 
Mich. 543; McCain v. Smith, 137 fs. 
W.2 6165 172) Mich. sis Morsyven Mors: 
123 N.W. 579, 159. Mich. 156; Barend- 
sen v. Wilder, 122 N.W. 355, 158 Mich. 
56; Buell v.. Adams,.121N.W,, 1752, 
157 Mich. 248; Valin v. McKerreghan, 
62 N.W. 340, 104 Mich. 218; Cartier 
v. Douville, 56 N.W. 1045, 98 Mich. 


225, Letts wv. Letts, 52% NOW. 54)597 
Mich. 596; Pokriefka v. Mackurat, 51 
N.W. 1059, 91 Mich. 399; Wessels v. 


Beeman, 49 N.W. 4838, 87 Mich. 481; 
Babbitt v. Bumpus, 41 N.W. 417, 73 
Mich. 331, 16 Am.S.R. 585; Davis v. 
Gerber, 37 N.W. 281, 69 Mich. 246; 
Henry C. Hart Mfg. Co. v. Mann’s 
Boudoir Car Co., 32 N.W. 820, 65 
Mich. 564; Spalding v. Lowe, 23 N. 
W. 46, 56 Mich. 366; People v. Lyons, 
13 N.W. 365, 49 Mich. 78; Richards 
vy. Fuller, 38 Mich. 653; Hayes v. 
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Homer, 
Brown, 
Shearer, 


86 Mich. 374; Blackwood v. 
32 Mich. 104; Perrott vl 
17 Mich. 48. But see Shea- 
27 Mich. 217 (holding 


Whitney v. Cook, 53 
Thrasher v. Gillespie, 52 Mi ea 

Mo.—Zander v. St. Louis Transit 
Co., 103 S.W. 1006, 206 Mo. 445; Kin- 
man v. Cannefax, 34 Mo. 147; Farrar 
v. David, 33 Mo. 482; Chouquette V. 
Barada, 28 Mo. 491; Morris v. Mor- 
ris, 28 Mo. 114; Schneer v. Lemp, 17 
Mo. 142; Webb v. Baldwin, 147 S.W. 
849, 165 Mo.App. 240; International] | 
Bank v. Enderle, 113 S.W. 262, 133 
Mo.App. 222; Ford v. Gray, 110 S.W. 
692, 131 Mo.App. 240. __ 

Mont.—Knowles v. Nixon, 43 P. 628, 
17 Mont. 473; Wastl v. Montana Un- 
ion R. Co., 42 P. 772, 17 Mont. 213; 
Hogan v. Shuart, 28 P. 969, 11 Mont. 
498. / 

Neb.—Smith v. Meyers, 71 N.W. 
1006, 52 Neb. 70; Culbertson v. Holli- 
day, 69 N.W. 863, 50 Neb. 229; Mur- 
phey v. Virgin, 66 N.W. 652, 47 Neb. 
692. 

Nev.—State v. Tickel, 13 Nev. 502; 
State v. Harkin, 7 Nev. 377; State v. 
Ah Tong, 7 Nev. 148. 

N.C.—Brown v. Postal Telegraph- 
Gable) Co.) 153 S.E. 1457, 198 N.C. 771; 
In re Bergeron’s Will, 146 S.E. 571, 
196 N.C. 649; Harris. v. Turner, 102 
S.E. 502, 179 N.C. 322; Phillips v. 
Giles, 95 S.E. 772, 175 N.C. 409; Swain 
v. Clemmons, 90 S.E. 193, 172 N.C. 
277; Starling v. Selma Cotton Mills, 
88 S.m. 242, 171 N.C. 222; Universal 
Metal Co..v. Durham, ete, R. Co.,\ 59 
Sine Opal ta NEG.» 29350 (Waithens: Vv. 
Lane, 56 S.E. 855, 144 N.C. 184; Faulk- 
ner v. King, 41 S.H. 885, 130 N.C. 494; 
Albertson v. Terry, 13 S.E. 713, 109 
INCG Ss ebicks ave Critcher) (61) N.C, 
853; Reed v. Shenck, 13 N.C, 415. 

N.D.—Territory v.. O’Hare, 44 N. 
W. 1003, 1 N.D. 30. 

Ohio.—Patton’ Motor Trucking Co. 
Knapp, 157 N.E. 402, 25 OhioApp. 

Dickinson y. Kilgour, 1 OhioN.P. 


Vv. 
89; 
Yee 

Okl.—King Auto Service v. Hodges, 
288 P. 488, 143 Okl. 260; Kirk v. Ter- 
ritory, 60 P. 797, 10 Okl. 46. 

Or.—Meyer v. Thompson, 18 P. 16, 
16 Or. 194; State v. Huffman, 16 P. 
640, 16 Or. 15. 

S.C.—Powers v. Rawles, 112 S.E. 
78, 119 S.C. 134; Latimer v. General 
Hlectric Co., 62 S.H. 438, 81 S.C. 374; 
Wilson v. Moss, 60 S.E. 313, 79 S.C. 
120; Norris v. Clinkscales, 25 S.E. 
797, 47 S.C. 488; Greene vy. Duncan, 
THIESeHRAOOn Ol USO. zoos wackson" ve 
Jackson, 11 S.E. 204, 32 S.C. 591; 
Brown v. Moore, 2 S.E. 9, 26 S.C. 160. 

Tenn.—Earp v. Edington, 64 S.W. 
40, 107 T’enn. 23; Ayres v. Moulton & 
Reid, 5 Coldw. 154; Fitzpatrick vy. 
Fain, 3 Coldw. 15. 

Tex.—Stooksbury v. Swan, 22 S.W. 
963, 85 Tex. 563; McAuley vy. Harris, 
SS Ve Oo and exe Goll ecANt elp aye 
Brister, 57 Tex. 432; Kimbro v. Ham- 
ilton, 28 Tex. 560; Bowles v. Glasgow, 
2 Tex.Unrep.Cas. 714; Andrew vy. 
Mace, (Civ.App.) 194 S.W. 598; Hale 
v. Barnes, (Civ.App.) 155 S.W. 358: 
Houston & T, C. R. Co. v. Washing- 
ton, 127 S.W. 1126, 60 Tex.Civ.App. 
391; Pennington v. Thompson Bros. 
Lumber Co., (Civ.App.) 122 S.W. 923; 
Galveston, H. & S. A. Ry. Co. v. Sulli- 
van, 115 S.W. 615, 53 Tex.Civ.App. 
394; Victoria v. Victoria County, 
(Civ.App.) 115 S.W. 67 [rev 128 S.W. 
109, 103 Tex. 477]; McCormick v. 
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Kampmann, (Civ.App.) 109 S.W._ 492 [Natural Gas Corporation, 166 S.E. 56, 


[aff 115 S.W. 24, 102 Tex. 215]; Mis- 
ieten see COsnva Boxe (ClveA pp) 
93 B.W. 134; Missouri Pac. R. Co. v. 
White, 3 Tex.A.Civ.Cas. § 160. 

Va.—Tyler v. Chesapeake, ete., KR. 
Co., 13 S.E. 975, 88 Va. 389; Whitelaw 
v. Whitelaw, 1. S.E. 407, 83 Wa. 40; 
Kincheloe v. Tracewells, 11 Gratt., (52 
Vas) BS? 

Wash.—Cook v. Pittock, ete., Lum- 
ber Co., 98 P. 1130, 51 Wash. 316; 
Benson y. Tacoma R., ete, Co., 98 
P. 605, 51 Wash. .216, 130 Am.S.R. 
1096; Childs v. Childs, 94 P. 660, 
49 Wash. 27. 

W.Va.—White v. Sohn, 59.S.E. $90, 
63 W.Va. 80; Harman v. Maddy, 49 
S.E. 1009, 57 W.Va. 66; State v. Greer, 
22 W.Va. 800. 

[a] Purpose of constitutional pro- 
vision that judges shall not charge 
juries with respect to matters of fact 
but shall declare the law is to pre- 
vent the trial judge from intimating 
to the jury his opinion of the case and 
what weight should be given to the 
evidence, and from participating in 
any manner in the jury’s finding of 
fact. Enlee v. Seaboard Air Line Ry., 
965. 490) 110 SiC. 137. 

[b] Wnder early practice in some 
states, before constitutional or statu- 
tory modification, the rule was other- 
wise. Potts v. House, 6 Ga. 324, 50 
Am.D. 329; Stephenson v. Thayer, 63 
Me. 148; Hayden y. Bartlett, 35 Me. 
203; Gilbert v. Woodbury, 22 Me. 246; 
Mansfield v. Corbin, 4 Cush. (Mass.) 
213; Whiton v. Old Colony Ins. Co., 
2 Mete. (Mass.) 1; Davis v. Jenny, 1 
Metc. (Mass.) 221; Kirkwood v. Gor- 
don, 41 S.C.L. 474, 62 Am.D. 418; Mar- 
tin v. Teague, 29 §.C.L. 260; Farr 
Va sehompson, 23) JS:CaL 938e5, Devlin 
v. Kilcrease, 27 S.C.L. 425. 

[c] Charges construed as not ex- 
pressing opinion.—Love v. Cowger, 
197 S.W. 853, 130 Ark. 445; Schneider 
v. Fairmon, 194 S.W. 251, 128 Ark. 
425; Hind v. Oriental Products Co., 
235 P. 488, 195 Cal. 655; Contra Costa 
County v. Cowell Portland Cement 
Co., (Cal.App.) 14 P.(2d) 606; King 
Vv. Tarabino, 242 PP) 1075, 75 Cal. App. 
462; Thompson y. Graham, 157 S.E. 
204, 172 Ga. 35; Fleming v. Patterson, 
153 S.E. 37, 170 Ga. 495; Tribble v. 
Tribble, 144 S.B. 665, 166 Ga. 850; 
Kimsey v. Rogers, 142 S.E. 667, 166 
Ga. 176; City of Hapeville v. Harrison 
& Woodall, 140 S.E. 858, 165 Ga. 
333; Gulf Refining Co. v. Smith, 
139 S.E. 716, 164 Ga. 811; Willingham 
Loan & Trust Co. v. Moore, 136 S.E. 
795, 168 Ga. 679; Davis & Brandon vy. 
Eliott. 135) Ss. (735. 1638) Gas 169: 
Chestnut v. Cobb, 1385 S.B. 433, 163 


Ga sian Dyan VaaD yards ln Snobs 
161 Ga. 615; Brown vy. Wells, 131 S.E. 


159, 161 Ga. 418; Whitehead v. Mal- 
com, 129 S.B. 769, 161 Ga. 55; Jack- 
son v. Lipham, 123 §S.E. 887, 158 Ga. 
557; Head vy. Holcombe, 123 S.B. 107, 
158 Ga. 94; Reed v. Norman, 121 S. 
EH. 310, 157 Ga. 183; Edge v. Calhoun 
Nat. Bank, 119 S.E. 916, 156 Ga. 705; 
Edge v. Calhoun Nat. Bank, 118 S.E. 
359, 155 Ga, 821; Davis v. Frederick, 
118 S.E. 206, 155 Ga. 809; Battle v. F. 
S. Royster Guano Co., 118 S.B. 343, 
155 Ga. 322; Elliott v. Gary, 112 S.H. 
900, 153 Ga. 665; Hstill v. Citizens’ & 
Southern Bank, 113 S.E. 552, 153 Ga. 
618; Ricketson v. Ricketson, 107 S.h. 
522, 151 Ga. 540; Ford v. Ford, 91 S.E. 
42, 146 Ga. 164; City of Newnan y. 
Davis, 89 S.E. 336, 145 Ga. 380; 
Gainesville Midland Ry. v. Vandiver, 
88 S.E. 193, 144 Ga. 852; Columbus R. 
Co. v. Childs, 87 S.H. 657, 144 Ga. 487; 
Shore v. Ferguson, 83 S.E. 518, 142 
Ga. 657; Central Georgia Power Co. 
v. Cornwell, 81 S.H. 882, 141 Ga. 643; 
Walker v. Lastinger, 81 S.E. 2038, 141 
Ga. 435; Everett v. Jennings, 73 S.BE. 
375, 187 Ga. 2538; Patterson v. Camp- 
bell, 71 S.H. 1117, 136 Ga. 664; Wadley 
Southern Ry. Co. v. Kennedy, 71 S.01. 
740, 136 Ga. 440; Atlantic Coast Line 
R. Co. v. Jones, 63 S.E. 834, 132 Ga. 
189; H. G. Hastings Co. v. Southern 


For later cases, developmsnts and changes in the law see Annotations, 


45 Ga.App. 774; Napier v. Du Bose, 
165 S.B. 773, 45 Ga.App. 661; West v. 


Rosenberg, 160 S.E. 808, 44 Ga.App. 
211" \Seaboardie Aun Tine Ry, € Ome ve 


Benton, 159 S.E. 717, 43 Ga.App. 495 
{rev 165 S.E. 593, conformed to (App.) 
166 S.E. 219]; Byrd v. Grace, 158 S. 
E. 467, 43 Ga.App. 255; Cochran v. 
Kendrick, 158 S.E. 57, 43 Ga.App. 135; 
Atlanta Coach Co. v. Curtis, 157 S.E. 
344, 42 Ga.App. 639; City of Waycross 
v. Howard, 157 S.B. 247, 42 Ga.App. 
635; George v. McCurdy, 157 S.E. 219, 
42 Ga.App. 614; Southern Ry. Co. v. 
Bullock, 156 S.E. 456, 42 Ga.App. 495; 
Western & A. R. R. v. Groover, 155 
S.E. 500, 42 Ga.App. 200; Southern 
Ry. Co. v. Groover, 154 S.E. 706, 41 
Ga.App. 746; Atlantic Orchard Corpo- 
ration v. Caldwell, 152 S.B. 298, 41 Ga. 
App. 205; Bussey vy. Holtsizer, 152 S. 
E. 293, 41 Ga.App. 178; Blue Ridge 
Park Nurseries v. Owen, 152 S.E. 485, 
41 Ga.App. 98; City of East Point v. 
Christian, 151 S.E. 42, 40 Ga.App. 633; 
Seaboard Air Line Ry. Co. v. Young, 
143) Sin 750, 405 Ga Apps 445 Cad. 
Kamper Grocery Co. v. Sauls, 144 S.E. 
403, 88 Ga.App. 487; Stipe v. Willing- 
ham, 143 S.E. 614, 38 Ga.App. 244; 
Kelly v. Edwards, 142 S.E. 906, 38 Ga. 
App. 150; Shirley v. Porter, 134 S.E. 
820, 36 Ga.App. 33; Georgia Ry. & 
Power Co. v. Ogletree, 134 S.E. 830, 35 
Ga.App. 765; Cobb v. Bailey, 133 S.E. 
42, 35 Ga.App. 302; Pullman Co. v. 
Strang, 132 S.H. 399, 35 Ga.App. 59; 
Furney v. Tower, 131 S.E. 177, 34 Ga. 
App. 739; Olliff v. Howard, 127 S.E. 
821, 33 Ga.App. 778; Sarman v. Sea- 
board Air Line Ry. Co., 125 S.B. 891, 
33 Ga.App. 315; Southern Ry. Co. v. 
Wessinger, 124 S.E. 100, 32 Ga.App. 
551; Kenimer v. Henderson, 122 S.E. 
32 Ga.App. 203; Poythress v. 
Hagan Grocery Co., 121 S.E. 864, 31 
Ga.App.) 611s) ymellowils Cab.Gos mave 
Echols, 121 -S.E. 247, 31 Ga.App. 493; - 
Georgia Ry. & Power Co. v. Tribble, 
116 S.B. 207, 29 Ga.App. 575; Georgia 
Ry. & Power Co. v. Howell, 113 S.E. 
LOL, 28 4Ga-App. T98e. Pierce ve Ja KR: 
Barton & Son, 113 S.E. 225, 28 Ga.App. 
630; Atlanta & W. P. R. Co. v. Reese, 
110 S.H. 750, 28 Ga.App. 275; Harrell 
v. Hagan Grocery Co., 110 S.E. 410, 
27 Ga.App. 733; Owens v. Fuller, 108 
S.B. 312, 27 Ga.App. 368; Haygood v. 
BB Clark (Co: VO She 3.79: ou Gar 
App. 101; Howard v. Georgia R. R., 
104 S.E. 26, 25 Ga.App. 636; Atlanta 
Oil & Fertilizer Co. v. Phosphate Min- 
ing Co., 103 S.E. 873, 25 Ga.App. 430; 
Studstill v. Bergsteiner, 103 S.E. 691, 
25 Ga.App. 405; Gilstrap v. Leith, 102 
S.E. 169, 24 Ga.App. 720; Towaliga 
Falls Power Co. v. Foster, 91 S.E. 442, 
19 Ga.App. 347; Lamb v. McAfee, 90 
S.E. 108, 18 Ga.App. 584; Ivey v. 
Louisville & N. R. Co., 89 S.B. 629, 18 
Ga.App. 434; Barnett v. Savannah 
Electric Co., 82 S.E. 910, 15 Ga.App. 
270; Mayor, ete., of Cedartown v. 
Vann, 78 S.H. 829, 18 Ga.App. 111; 
Central of Georgia Ry. Co. v. Woodall, 
78 S.E. 781, 13 Ga.App. 50; Atlantic 
Coast Line R. Co. vy. Locklear, 71 S.B. 
683, 9 Ga.App. 344; Bennett v. W. M. 
McAllister Co., 241 Ill.App. 502; Chi- 
cago Terminal Transfer R. Co. v. Red- 
dick, 181 Ill.App. 515 [aff 82 N.B. 598, 
230 Ill. 105]; Public Utilities Co. v. 
Handorf, 112 N.E. 775, 185 Ind. 254; 
New Work, 1G. iSeaiSits GR Onna: 
Roper, 96 N.E. 468, 176 Ind. 497, 36 L. 
R.A.N.S. 952; City of Evansville v. 
Pifer, 100 N.E. 110, 51 Ind.App. 646: 
Haddon v. Crawford, 97 N.E. 811, 49 
Ind.App. 551; Cory v. State, (Iowa) 
242 N.W. 100; Shilling v. Sioux City 
Gas & Electric Co., 169 N.W. 416, 184 
Iowa 1153; Root v. Cudahy Packing 
Co., 147 P. 69, 94 Kan. 339; Louisville 
S& No Re Cony. “Bhomas' = Admin 85 
S.W. 840, 170 Ky. 145 [reh overr 188 
S.W. 463, 171 Ky. 471]; Hamlin v. 
v. Treat, 32 A. 909, 87 Me. 310; Grows 
v. Maine Cent. R. Co., 69 Me. 412; 
Weant v. Southern Trust & Deposit 
Co., 77 A. 289, 112 Md. 463; Butler 
v. Neumann, 204 N.W. 701, 232 Mich. 


same title and section number. 


§§ 495-496] 


asked by counsel is defective in this respect it is 
To be within the condemnation 
of the rule, the expression of opinion by the judge 
must relate to some material matter.” 
prohibiting expressions of opinion is mandatory® 
and it is not unconstitutional as removing any of 
the rights associated with a trial by jury.*| A charge 
to a jury is perfectly unexceptionable only when 


proper to refuse it.+ 


the judge confines himself to the 


forth the law applicable to the case, without either 
expressing or intimating any opinion as to the weight 
of the evidence, or the eredibility of the witnesses.® 
Kven if the knowledge of the judge trying a case 
may be superior to that of the witnesses with re- 
spect to facts in issue, yet the law does not permit 
him to bias the jury by his own opinion as to any 
disputed fact which is required to be proved.® 
is generally held, however, that such a provision is 


not designed to deprive the courts 


25; Fishleigh v. Detroit United Ry., 
171 N.W. 549, 205 Mich. 145; Klein- 
lein v. Foskin, 13 S.W.(2d) 648, 321 


Mo. 887; Ehrlich v. Mittelberg, 252 
S.W. 671, 299 Mo. 284; McDonald v. 
Central Illinois Const. Co., 190 S.W. 


633, 196 Mo.App. 57; O’Grady v. Union 
Stockyards Co., 132 N.W. 938, 90 Neb. 


138; Hipps v. Southern Ry., 99 S.E. 
Sood ia IN Cre 426 eatillo: ve.Camp 
NEC O.58 (980 ws Deo2 oy Gt i aN Gee LOO. 


Bradley v. Camp Mfg. Co., 98 S.E. 318, 
177,_ N.C. 153; M. P:. Hubbard. & Co. v. 
Godwin, -95 -S:Ei 615279275, NeCo 174; 
Kinston Cotton Mills v. Atlantic Coast 
iiney Rs. (Coz, S86! SFr 633, )169re Neo: 
721; Carr v. Alexander & Garsed, 
86 S.E. 613, 169 N.C. 665; White v. 
Guynn, 84 S.E. 694, 168 N.C. 434; 
Herndon v. Southern Ry., 78 S.E. 287, 


162 N.C. 317; Cincinnati Traction Co. 
v. Corcoran, 162 N.E. 791, 28 Ohio 
App. 453; Brown v. McCloud, 190 P. 


578, 96 Or. 549; Northwest Door Co. 
v. Lewis Inv. Co., 180 P. 495, 92 Or. 
186; Hart v. Union Mfg. & Power 
Co., 154 S.H. 118, 157 S.C. 174; Owings 
v. Davenport, 141 S.E. 602, 143 S.C. 
386; Enlee v. Seaboard Air Line Ry., 
96 S.E. 490, 110 S.C. 187; Moseley v. 
Carolina, C. & O. Ry. of South Caro- 
lina, 91 S.E. 380, 106 S.C. 368; Lewis 
v. Williams, 89 S.E. 647, 105 S.C. 165; 
Kendrick v. Northwestern R. Co. of 
South Carolina, 80 S.E. 608, 96 S.C. 
339; Wileox v. Southern Ry. Co, 74 
S.E. 122, 91 S.C. 71; Shores v. South- 
ern RS'Co.) 61° Si: 699,972" S:C.) 244; 
Western Indemnity Co. v. Corder, 
(Tex.Civ.App.) 249 S.W. 316; Crosby 
v. Stevens, (Tex.Civ.App.) 184 S.W. 
705 [dism f w j]; Chicago, R. I. & EB. 
P. Ry. Co. v. Easley, (Tex.Civ.App.) 
149 S.W. 785; El Paso & S. W. R. Co 
v. Welter, 125 S.W. 45,0095 Mex: Civ. 
App. 22; Billups Vv. Woolridge, $18.5. 
1082, 80 W.Va. 13. 

1. Ga.—City of Moultrie v. Land, 
89 S.E. 485, 145 Ga. 479; Flannagan 
We ecott,. obese 23))° 102 Ga... 3995 
Western & A. R. Co. v. Jarrett, 96 S.H. 
17, 22 Ga.App. 313; Stewart v. Mulli- 
gan, 75 S.E. 991, 11 Ga.App. 660. 

Me.—George v. Stubbs, 26 Me. 243. 

Mass.—Pappathanos v. Coakley, 161 
N.E. 804, 263 Mass. 401. 

Mo.—Wagner v. Binder, 187 S.W. 
1128; Robards v. Murphy, 75 Mo. 
App. 39. 

N.C.—Michaux v. Paul Rubber Co., 
130 S.E. 306, 190 N.C. 617; Fox v. Tex- 
asiiCoz 105 S.E. 437, 180 N.C. 543; 
Reid v. Carolina, C. & O. R. Co., 105 
Seb SL6 Oats OWING. S115) Morester iv. 
Betts, 103 S.E. 210, 179 N.C. 608; Wil- 
liams v. Atlantic Coast Line R. Co., 
53 S.E. 448, 140 N.C. 623. 

Ohio.—Patton® Motor Trucking Co. 
wv. Knapp, 157 N.E. 402, 25 Ohio App. 
89 


Ok1.—Snouffer v. First Nat. Bank, 
207 PB. 452, 86 Ok. 190. 
S.c.—Cross v. Southern Coal & 
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A statute 


duty of setting 


It 


of all power to 


Cokes Coy, 1495S. BE 14, 15t S.C. 3095 
Nickles v. Seaboard Air Line R. Co., 
54. S.BE. 255, 74 S.C. 102. 

[a] Rule applied.—(1) In an ac- 
tion against the hirers of mules for 
their negligent killing, a charge that, 
if plaintiffs were cutting down a tree, 
and the mules were driven on the safe 
side, and without fault a sudden wind 
threw the tree upon the mules, de- 
fendant would not be liable, was 
properly refused as an expression of 
opinion. Evans & Pennington v. Nail, 
66 S.E. 543, 7 Ga.App. 129% (2) {In 
an action for falling down a stairway, 
where it was disputed whether the 
place was light or dark, an instruc- 
tion that if the place was dark it was 
plaintiff’s duty to get a light if he 
was not familiar with it, was prop- 
erly refused as calling for an opinion 
on the facts. Bingham v. Marcotte, 
Cote & Co.,-99 A. 439, 115 Me, 459. 
(3) A requested charge that, if in- 
sured was more than fifty-five years 
of age when he applied for member- 
ship, the association was not liable 
on the policy, “as the same was pro- 
cured under a misrepresentation of 
the age” of insured, would be proper- 
ly refused as an expression of opinion 
upon the facts, even if there was any 
evidence to support it. Tillery v. 
Royal Benefit Society, 80 S.E. 1068, 
165. N.G:'2622> (4) “Invlan ‘action’ for 
negligence in transporting a shipment 
of cattle, an instruction which might 
have conveyed the impression that 
the court did not believe the evidence 
justified a finding that defendants 
were negligent was properly refused. 
Kansas City, M. & O. Ry. Co. of Texas 
v. Treadwell & Wilkison, (Tex.Civ. 
App.) 164 S.W. 1089. 

[b] Modification of a requested in- 
struction by striking out mere com- 
ment on the evidence is proper. Gar- 
ner v. Metropolitan St. R. Co., 107 S. 
W. 427, 128 Mo.App. 401. 

2. Long v. Gilbert, 66 S.E. 894, 138 
Ga. 691; Bussey v. Holtsizer, 152 S.E. 
293, 41 Ga.App. 178; McDonald v. Mc- 
Arthur Bros. Co., 69 S.E. 684, 154 N.C. 
11; Moore vy. Columbia, ete., R. Co., 
16° S.B. 781, 38 S.C* 13° Sullivan v. 
Blythe, 14 S.C. 621; Lownsdale v. 
Grays Harbor Boom Co., 78 P. 904, 36 
Wash. 198. : 

[a] Amount of feeling between 
parties in divorce case.—A charge in 
a divorce suit, stating that there was 
a great deal of feeling on the part of 
the parties, was an expression of an 
opinion on the facts of the case pro- 
hibited by Civ. Code (1910) § 4863, as 
the amount of feeling involved was 
not an immaterial matter. ’ Skellie v. 
Skellie, 111 S.E. 22, 152 Ga. 707. 

3. Texas, etc., R. Co. v. Murphy, 
46 Tex. 356, 26 Am.R. 272; Orange 
Lumber Co. v. Thompson, (Tex.Civ. 
App.) 113 S.W. 563. 

4 Bannister v. Lucas, 21 Hawaii 
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deal with the facts proved,’ and the court may 
state the testimony, with its legal effect and bear- 
ing upon the issues, and may indicate its particular 
application under the rules of law;* and it has been 
held that in a proper case it may be the duty of oe 
judge to explain the evidence given to the jury.°® 
If the weight to be given certain testimony 1s pre- 
seribed by statute, an instruction as to this by the 
court does not violate a statute forbidding instruc- 
tions expressing an opinion on the facts.1° 

[§ 496] (2) Manner of Expressing 
Although a statute prohibiting an expression of 
opinion has been construed otherwise,’? usually the 
trial judge must exercise care in preventing the jury 
from ascertaining his views,!® and he must not in 
any way, directly or indirectly, indicate his opinion 
of the facts or evidence to the jury;** the mere fact 
that the reference was unintentional will not ob- 
viate the error.?® 


Opinion.?+ 


Whether or not a judge has 


222. 

5. Ross v. State, 29 Tex. 499. 

6. Andreas v. Ketcham, 77 Ill. 377. 

7. Plummer v. Boston El. R. Co., 
84 N.E. 849, 198 Mass. 499; Com. v. 
Barry, 9 Allen (Mass.) 276. 

8. See infra § 613. 

9. Abram’s Lessee v. Will, 6 Ohio 
164. 

10. 96 Si: -419; 


Holland v. Bell, 
148 Ga. 277. 

11. Charges held not expressions 
of opinion see infra § 498. 

Expressions of opinion illustrated 
see infra § 497. 

12. See cases infra this note. 

[a] In Maine (1) the language of 
the statute has been construed to re- 
quire a direct and positive expression 
of opinion to require a reversal of the 
judgment. Allard v. La Plain, 130 A. 
737,125 Me. 44; Benner v. Benner, 115 
A. 202, 120 Me. 468; State v. Benner, 
64 Me. 267. (2) It does not follow 
that the judge has expressed an opin- 
ion upon the issue because his 
opinion may be inferred from some 
allusion which he may make to some 
obvious and indisputable fact. Mc- 
Lellan v. Wheeler, 70 Me. 285. (3) 
The statute means only that he 
should refrain from speaking of the 
facts in a manner implying that his 
utterance is entitled to chedience; he 
may make the positions and conten- 
tions of the parties clear by stating, 
analyzing, comparing, and explaining 
the evidence, by stripping it of ex- 
traneous considerations, pointing out 
seeming contradictions, and resolving 
it into its simplest elements. Benner 
v. Benner, supra. 

13. Lamar v. Panhandle & S. F. 
Ry. Co., (Tex.Commn.App.) 248 S.W. 
34 [rev on other grounds (Civ.App.) 
234 S.W. 605]; Shasta Oil Co. v. Halli- 
burton Oil Well Cementing Co., (Tex. 


Civ.App.) 10 S.W.(2d) 597. 
14. Ala.—Furhman vy. Hunisville, 
54 Ala. 263. 


Ark.—St. Louis, I. M. & 
Devaney, 1385 S.W. 802, 98 Ark. 83. 

Nev.—State v. Ah Tong, 7 Nev. 148. 

N.C.—State v. Dick, 60 N.C. 440, 86 
Am.D. 439. 

8.C.—Jackson y. Jackson, 
204, 32 S.C. 591; State v. Williams, 9 
SsbB. ooo ote .6. Zoo. tenardoe va 
Munro, 9 S.E. 108, 30 S.C. 284; State 
v. Addy, 4 S.H. 814, 28 S.C. 4. 

[a] By words or conduct the court 
may, on the one hand, support the 
character or testimony of a witness, 
or on the other may destroy the same, 
in the estimation of the jury. Mc- 
Minn v. Whelan, 27 Cal. 300. 

Remarks during trial showing bias 
or prejudice see supra § 98. 

15. Cogdill v. Boice Hardwood Co., 
140 S.BE. 7382, 194 N.C. 745; Starling 
v. Selma Cotton Mills, 88 S.B. 242, 171 
N.C, 222. 
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given an indication of opinion ia his charge is de- 
termined in the light of the entire context and eir- 
cumstanees.!® It is improper for the judge to refer 
to a witness’ testimony in scathing terms.'* 

Tone in delivering charge. Although the empha- 
sis or lack of emphasis in the judge’s voice may have 
been prejudicial, it has been held that the reviewing 
court cannot relieve against the error because there 
is no way by which it can be shown by the record or 
its influence estimated ;!* unless the record indicates 
that the jury were unduly influenced, it is not revers1- 
ble error.'® 

Questions addressed to jury. If the court pro- 
pounds questions to the jury in such a manner as 
to manifest its clear conviction how they ought. to 
be answered, it is error,?® but without some such 
peculiarity questions which merely direct the atten- 
tion of the jury to a material inquiry of fact are 
proper.?! 

[§ 497] (3) Expressions of Opinion Illustrated. 
It is error for the trial judge to intimate or express 
an opinion as to what has or has not been proved 
or shown,?? to intimate doubts as to the wisdom of 
a statute involved in the ease,?° or to assume cer- 
tain disputed facts to be true.2* An instruction is 
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to be condemned which is so worded as to justify the 
jury in assuming that the court has a certain be- 
lief concerning facts or evidence,*® as, for example, 
by the use of adjectives which might intimate an 
opinion.2® An instruction which submits to the 
jury the meaning of language which is plain and 
can have but one meaning has been held to be er- 
roneous, as intimating that the court is of the opin- 
ion that the jury may rightfully place some other 
construction upon the language.?? 

“Fyen” or “even though.” The use of the terms 
“even” or “even though” in requested instructions 
has been held to be ground for refusing them as car- 
rying with it an intimation that the jury would not 
so find,?® and where such an expression has been 
used, except where it was necessary to give point 
to the proposition of law being charged,?® it has 
been held to be error,?® but not sufficient for re- 
versal;3! but there is also authority that such term 
is not error when used as carrying the same mean- 
ing as “although” and “if.’’5? 

Negligence. It is error for the trial judge to ex- 
press or intimate an opinion that certain facts do 
or do not amount to negligence®? or contributory 


16 Ga.—Sikes v. Seckinger, 152 S. 
BK. 65, 170 Ga. 1; Strickland v. Jack- 
son Banking Co., 144 S.E. 262, 166 Ga. 
713; H. G Hastings Co. v. Southern 
Natural Gas Corporation, 166 S.E. 56, 
45 Ga.App. 774; Rounsaville v. Albin, 
162 S.H. 289, 44 Ga.App. 534; Olliff v. 
Howard, 127 S.B. 821, 33 Ga.App. 778; 


Kirkland v. Brewton, 122 S.H. 814, 32 | 


Ga.App. 128: Lamb v. McAfee, 105 
S.E. 250, 26 Ga.App. 3. 

Il1.—White v. Holden, 206 I1l].App. 
567. 

Mass.—Ridenour v. H. C. Dexter 
Chair Co., 95 N.E. 409, 209 Mass. 70. 

Mich.—Abel v. Roosenraad, 138 N. 
We '325,51738 Mich? 933. Harrison. v. 
Green, 122, N.W. 205, 157 Mich. 690. 

N.C.—In re Brockwell’s Will, 149 S. 
BH. 852, 197 N.C. 545. 

S.C.—Yarborough vy. Columbia Ry., 
Gas se Electric Co., 84 S.E. 308, 100 S. 
Orns 3: 

17. Sterling v. Callahan, 54 N.W. 
495, 94 Mich. 536. 


18. Rountree v. Gurr, 68 Ga. 292; 
Anderson vy. Tribble, 66 Ga. 584; 
tibbs v. Johnson, 30 N.W. 343, 63 


Mich. 671, 674; Merchants’ Bank of 
Canada v. Ortmann, 12 N.W. 636, 48 
Mich. 419. 

“We cannot concern ourselves with 
the manner of the court in instruct- 
ing the jury, only so far as we can 
measure it by the language employed. 
He may have peculiar methods of 
emphasis, which may before a jury 
have a prejudicial effect; but this we 
cannot reach. If the words used are 
not prejudicial or misleading, but 
contain a true statement of the law 
as: apnlied to the facts in ‘the case, 
we must be content.” Gibbs v. John- 
son, supra. 

19. Bishop v. Journal Newspaper 
Co., 47 N.E. 119, 168 Mass. 327; Rei- 
ger v. Davis, 67 N.C. 185. 

20. State v. Norton, 6 S.E. 820, 28 
S.C. 572; State v. Addy, 4 S.E. 814, 
28 S.C. 4; State v. Jenkins, 21 S.C. 
595; Freidrich v. Territory, 26 P. 976, 
2 Wash. 358. 

_ fa] Ilustration.— Where the trial 
judge, in charging the jury, asked: 
“Is that the way an honest man would 
act? . . . Do honest people act 
so?” it was held that the natural 
and almost inevitable effect of this 
language was to influence the jury 
in reaching a conclusion by conveying 
to them the impressions which the 
testimony left upon the mind of the 
judge; and, therefore, that the judge 


For later cases, developments and changes in the 1 


transcended the limits prescribed for 
him by the constitution. State v. 
PenKING 2d uS.©. Hib. 

21. Hart v. Lewis, 61 S.E. 26, 130 
Ga. 504; Williams v. Wright, 69 Ga: 
759; Lewis v. Smart, 67 Me. 206; 
Hipps v. Southern Ry., 99 S.E. 335, 
177 N.C. 472; McRae v. Lilly, 23 N.C. 
118; Mabry v. Kennedy, 49 Tex.Civ. 
App. 45, 108 S.W. 176. 

fa] Tilustration. — Instruction, 
“Was the failure down there the cause 
of her sickness, her ill health; did it 
bring it about? or if it did not bring 
it about originally, did it accentuate 
or accelerate it or increase it or ex- 
aggerate it’—was not subject to the 
objection that it was the expression 
of an opinion. Hipps v. Southern Ry., 
99) Ss ssioy WT NEC 14 72h 

22. Louisville & N. R. Co. v. 
Ogles, 83 S.H. 681, 142 Ga. 720; Flo- 
rida Cent., ete., R. Co. v. Lucas, 35 
S.H. 288, 110 Ga. 121; Raoul v. New- 
man, 59 Ga. 408; Phillips v. Williams, 
39 Ga. 597; Rushin v. Shields & Ball, 
56 Am.D. 436, 11 Ga. 636; Respass v. 
Young, 11 Ga. 114; Western & A. R. 
Co. v. White Provision Co., 101 S.E. 
711, 24 Ga.App. 562; Union Ware- 
house Co. vy. Roper, 94 S.BE. 74, .21 
Ga.App. 182; Cockrell v. Dallas, (Tex. 
Civ.App.) 111 S.W. 977; Kildow v. 
Trick, (Tex.Civ.App.) 33 S.W. 315. 

23. Abernethy v. State Planters 
Bank & Trust Co., 161 S.E. 705, 202 
N.C. 46. 

24. Brantley v. Davis, 84 S.E. 434, 
1438 Ga. 73; Carter v. Davidson, 75 
S.E. 155, 138 Ga. 317; Hirsch v. Plow- 
den, 1384 S.E. 833, 35 Ga.App. 763; 
Roberson v. Weaver, 104 S.B. 912, 
25 Ga.App. 726; Georgia, S. & F. Ry. 
Co. v. Overstreet, 87 S.E. 909, 17 Ga. 
App. 629. 

[a] Whus, where there was sharp 
conflict as to offer by defendant to 
rescind trade, an instruction that 
“this offer to rescind the trade can 
only be considered by you as illus- 
trating the intentions,” ete., was er- 
roneous, aS expressing opinion that 
the offer had been established. Cason 
Pp geen 118 S.E. 72, 30 Ga.App. 
0 . 

25. Griswold v. Horne, 165 P. 318 
19 Ariz, 56, L.R.A.1918A 862; Dunean 
v. Bailey, 1384 S.E. 87, 162 Ga. cus w in 
Waynesboro Planing Mill v. Perkins 
Mfg. Co., 134 S.H. 831, 35 Ga.App. 767: 
McGinnis v. McCormick, 110 S.B. 341, 
28 Ga.App. 144; Peacock y. Ander- 
son, 93 S.E. 171, 20 Ga.App. 540; At- 
lantic Coast Line R. Co, v. Mead, 90 


S.E. 87, 18 Ga.App. 621; Dowdey v. 
Palmer, 122 N.E. 102, 287 Ill. 42; Wil- 
liams yv. Stearns. 256 Ill.App. 425; 
Cogdill v. Boice Hardwood Co., 140 S. 
BE 732,°194 N.C. 7453;- Knight v2" Vin= 
cennes Bridge Co., 90 S.E. 412, 172 N. 
Caos. 

26. See cases infra this note. 

fa] Tllustrations.—(i1) In an ac- 
tion to set aside a sale allegedly in 
defraud of creditors it was error to 
refer to a transaction as a “‘so-called” 
sale. Kuhlenbeck v. Hotz, 53 Ill.App. 
675. (2) On trial of caveat to the 
probate of a will claimed by the ca- 
veatrix to be a forgery, it was error 
for the court in his charge to refer 
to the instrument as the ‘so-called 
will,” as the jury might naturally 
infer therefroni that the court be- 
lieved the instrument was not. gen- 


uine or doubted its genuineness. 
Henrich v. McCauley, 115 S.E. 655, 
154 Ga. 855. (3) In an action for 


wrongful eviction, the court should 
not have charged that the heirs were 
ejected from ‘‘their home” or were 
“in rightful possession,” or that ‘‘de- 
fendant wrongfully caused them to be 
ejected.” Smith v. Berry, 181 S.W. 
379, 167 Ky. 646. (4) In a shipper’s 
action against a railroad company, 
based on delay in delivering a stock 
shipment, because of disagreement 
as to rates, an instruction referring 
to the “illegal’ act of defendant in 
exacting a certain rate was held to 
bo erroneous. Western & A. R. Co. v. 
White Provision Co., 101 S.B. 711, 24 
Ga.App. 562. 

27. Dime Savings & Trust Co. vy. 
Jacobson, 191 Ill.App. 275. 

28. Birmingham & A. Ry. Co. v. 
Campbell, 82 So. 546, 203 Ala. 296; 
Birmingham Ry., Light & Power Co. 
v. Saxon, 59 So. 584, 179 Ala. 136; 
Manistee Mill Co. v. Hobdy, 51 So. 
871, 165 Ala. 411, 1388 Am.S.R. 73: 

a9. Central of Georgia Ry. Co. v. 
Ellison, )75 “So. 159, 199) Alao7ik 

30. Dowd v. Chicago City Ry. Co., 
153 IllApp. 85. 

@1. Dowd v. Chicago City Ry. Co., 
supra. 

32. May v. Missouri Pac. R. Co., 
(Ark.) 219 S.W. 756. 

33. Western & A. R. R. v. Hetzel, 
149 S.I. 876, 169 Ga. 246 [rev 144 S. 
EK. 506, 38 Ga.Appe 556, and con- 
formed to 150 S.E. 112, 40 Ga.App. 
447]; Southern Ry. Co. v. Nichols, 
74 S.H. 268, 187 Ga. 670; Louisville 
& SN. Ro-Co: vos Arpie Tal SUB) ais Gap elene 
Ga. 489; Juhan v. Roberts, 140 S.E. 


aw see Annotations, same title and section number. 
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neghgenee,** or that defendant was guilty of acts 
of negligenee,?* or that plaintiff did not take rea- 
sonable care for his own safety.*¢ 
instruet as to what would be negligence or ordinary 


care in the circumstaneces.®* 


[§ 498] (4) Charges Held Not Expressions of 
Without contravening the rule against 
expression of opinion, the trial judge may give an 
instruetion presenting the claims and contentions 
of the parties,?S and may instruct as to the law 
applicable if certain facts are found to exist;*® he 
may state the issues,*® state admitted facts or un- 
disputed evidence,*? explain for what purpose cer- 
tain testimony was admitted,*? tell the jury what 
evidence is relevyant*® and that relevant testimony, 
if unimpeached, should not be disregarded,*? state 


Opinion. 


46, 37 Ga.App. 310; Georgia, S. & F. 
Ry. Co. v. Overstreet, 87 S.E. 909, 17 
Gar App, 629" Lexas, rete, «RI Coun Ve 
Murphy, 26 Am.R. 272, 46 Tex. 356; 
Abilene Gas & Electric Co. v. Thom- 
as, (Tex.Civ.App.) 194 S.W. 1016. 

34 Young vy. Southern Pac. Co., 
190 92s 365 182 .Cal.. 369°: i Dowdy) v- 
Southern Traction Co., (Tex.Commn. 
App.) 219 S.W. 1092 [rev (Civ.App.) 
184 S.W. 687]. 

35. Southern Ry. Co. v. Bottoms, 
134 S.B. 824, 35 Ga.App. 804. 

36. Whitman vy. Chicago Great 
Western Ry. Co., 153 N.W. 1023, 171 
Towa 277. 

37. Western & A. R. R. v. Hetzel, 


149 S.E. 876, 169 Ga. 246 [rev 144 
S.E. 506, 38 Ga.App. 536 and con- 


formed to 150 S.E. 112, 40, Ga.App. 
447]; Augusta-Aiken Ry. & Elec- 
tric Corp. v. Collings, 89 S.E. 444, 18 
Ga.App. 303. 

[a] TIlustration.—An 
that if plaintiff knew, or ought to 
have known, that the engine was 
approaching and wads dangerously 
near, and undertook to cross the 
track, he cannot recover, iS an expres- 
sion of opinion that it is negligence 
to cross a track in front of an ap- 
proaching engine which one knows, 
or ought to know, is dangerously 
near, and is error. Wright y. West- 
ern & A. R. Co., 77 S.E. 161, 139 Ga. 
343. 

38. Del.—Richards vy. Richman, 64 
A. 238, 21 Del. 558. 

Ga.—Yancey v. Montgomery & 
MOURE wil 59 TSMR Lis Gas ol 7:8 
Savage v. McCarthy, 148 S.E. 585, 168 
Ga. 650; McArthur v. Ryals, 134 S.E. 
76, 162 Ga. 413; Brookman v. Ren- 
nolds, 98 S.E. 548, 148 Ga. 721; Mc- 
Garr v. Green, 84 S.H. 435, 143 Ga. 
97; Roberts v. Moore, 72 S.W. 289, 136 
Ga. 790; Napier v. Du Bose, 165 S.E. 
773, 45 Ga.App. 661; Central of Geor- 
gia Ry. Co. v. Skandamis, 149 S.E. 60, 


instruction 


40 Ga.App. 78; Bugg vy. Carter, 131 
S.E. 297, 34 Ga.App. 819; Stewart v. 
Sisk) 114,°S.E) 071, 29: *Ga.App. 17; 


Moore v. White, 107 S.H. 257, 26 Ga. 
App. 612; American Trust & Bank- 
ing Co. v. Harris, 89 S.BH. 1095, 18 Ga. 
App. 610; Brewer v. Barnett Nat. 
Bank, 85 S.B. 928, 16 Ga.App. 593; 
Seaboard Air Line Ry. Co. v. Hunt, 
73 S.B. 588, 10 Ga.App. 273. : 

Mass.—Hadlock v. Brooks, 59 N.E. 
1009, 178 Mass. 425. 

Mich.—Schweyer v. Jones, 115 N. 
W. 974, 152 Mich. 241; Harker v. De- 
troit United R. Co., 114 N.W. 657, 150 
Mich. 697; Rogers v. Ferris, 64 N.W. 
1048, 107 Mich. 126; Tunnicliffe v. 
Bay Cities Consol. R. Co. 65 N.W. 
226, 107 Mich. 261; Davidson v. Kolb, 
55 N.W. 3738, 95 Mich. 469. 

N.C.—Patillo v. Camp Mfg. Co.,.98 
SSS ay 77 ING.  1565> (Bradley \y. 
Camp Mfg. Co., 98 S.E. 318, 177 N.C. 
153; Fourth Nat. Bank of Fayette- 
ville v. Wilson, 84 S.E. 866, 168 N.C. 
557; vie v. King, 83 S.H. 339, 167 N. 
C. 174 [reh den 85 S.E. 413, 169 N.C. 
26 


(eye 
iis Esk v. Metropolitan Constr. 
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He must not 


Deeb ade 
finding.** 


Con 21y Ohio; Cir'Ct N.S.al3 7: 

Porto Rico—Peo. v. Calero, 18 Por- 
to Rico 44. 

S.C.—Bryce v. Cayce, 40 S.E. 948, 
62 S.C. 546; Kingman y. Lancashire 
Insy Co. 32 SB 762, 54°8:C. 599, 

Tenn.—Nashville R. Co. v. Norman, 
67 S.W. 479, 108 Tenn, 324. 

Tex.—El Paso Electric R. Co. v. 
Ruckman, 107 S.W. 1158, 49 Tex.Civ. 
App. 25. 

[a] Need not repeat party “al- 
leges.”.—Where a charge undertakes 
to state contentions categorically, a 
statement contained in such conten- 
tions is not necessarily an expression 
of opinion on the facts, because the 
court does not in immediate connec- 
tion therewith repeat his statement 
that the party alleges the fact to be 
as stated. John Deere Plow ‘Co. v. 
Anderson, 116 S.E. 38, 29 Ga.App. 497. 

839. Hattaway v. First Nat. Bank, 
(Ga.) 165 S.E. 7; Duncan v. Bailey, 
134 S.I. 87, 162 Ga. 457; Greenway v. 
Scoggins, 115 S.E. 99, 154 Ga. 648; 
Carswell v. Smith, 89 S.E. 698, 145 Ga. 
588; J. R. Harris & Co. v. P. EH. Vallee 
& Co., 116 S.E. 642, 29 Ga.App. 769; 
Georgia Ry. & Power Co. v. Howell, 
(Ga.App.) 113 S.E. 101; Terry Ship- 
building Corporation vy. Gregory, 106 
S.E. 803, 26 Ga.App. 450; Molho v. 
Johnson, 104 S.E. 577, 25 Ga.App. 719; 
FEF. L. Dittmeier Real Estate Co. v. 
Southern Surety Co., (Mo.) 289 S.W. 
877; Cape Brewing & Ice Co. v. Kip- 
ponders, 174 S.W. 201, 188 Mo.App. 


40. Coleman v. Drane, 22 S.W. 801, 
116 Mo. 387; Westbury vy. Simmons, 
BDU, KOA Me US eCe 4.6.15 

fa] Thus, in an action for land, 
where the undisputed evidence shows 
plaintiff’s title to adjoining land, an 
instruction that the question resolves 
itself into one of boundary, does not 
express an epinion on the facts of the 
case. Peeples v. Rudulph, 111 S.B. 
b48. L5snGa. it, 

41. J. L. Young Co. v. Minchew, 
155 S.B. 356, 42 Ga.App. 228; Lancas- 
ter v. Neal, 154 S.BH. 386, 41 Ga.App. 
721; ‘Atlantic Coast. Line R. Co. v. 
Parker, 189 S.E. 581, 37 Ga.App. 218; 
Western Union Telegraph ‘Co. v. Har- 
ris, 64 S.E. 1123, 6 Ga.App. 260; Mul- 
laly v. Smyth, 79 S.E. 634, 96 S.C. 14. 

[a] Both parties agree on point. 
—The court’s statement that both 
parties agree on a point cannot im- 
press the jury that the court was fa- 
vorable to one party rather than an- 
other, when the point was not dis- 
puted. Hall v. Wingate, 126 S.E. 796, 
159 Ga. 630. 

42. Shankle v. Crowder, 163 S.E. 
180, 174 Ga. 899; Goodwin v. Culpep- 
per, 136 S.E. 58, 163 Ga. 295; Central 
of Georgia Ry. Co. v. Dumas, 160 S.E. 
814, 44 Ga.App. 152; Davis v. Gerber, 
37 N.W. 281, 69 Mich. 246; Weather- 
red v. Winley, 121 S.W. 895, 57 Tex. 
Civ.App. 50; Houston, ete., R. Co. v. 
Harris, 70 S.W. 335, 30 Tex.Civ.App. 
179; ‘Wood v. Samuels, (Vex.) 1 
White&W.Civ.Cas.Ct.App. § 922. 

43. Newton v. Texas Co., 105 S.E. 


|Combest v. Wall, 
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that the evidence is open to two constructions, with- 
out directing which to take,*® state that a’ party 
“brings evidence to show” certain facts,t® and that 
the evidenee, if 


believed, would warrant a certain 


The trial judge may rightfully instruct 
that if certain facts are found to be true, conclu- 
sions as to other faets might follow’ or that plain- 
tiff is entitled to recover,t® and he may give illus- 
trations which are apposite to the evidence and ques- 
tions which the jury must consider;°° he may read 
a charge given in a former trial,’?! and may instruct 
the jury that they must not be influenced by the re- 
sult of a former trial.°? 
opinion to construe and charge the effect of a writ- 
ten contract,** or to repeat a legal principle,®* or to 
} submit questions which must be answered if ver- 


It is not an expression of 


433), cL SON. C:wO6Ls 

44. Ivey v. Louisville & N. R. Co., 
89 S.E. 629, 18 Ga.App. 434. 

45. Wyley v. Stanford, 22 Ga. 

46. Central R. Co. v. Freeman, 
Ga. 4331. 

47. McKean v. Salem, 19-N.E. 21, 
148 Mass. 109. 

48. Garner v. State Banking Co., 
102 S.E. 442, 150 Ga. 6; M. P. Hub- 
bard); &.,Co.,v. Godwin, 95.)S.E. 152, 
UTS IN Cy LA, 

la] MNlustration.—In a seller’s ac- 
tion for price, an instruction that if 
the weight of the evidence estab- 
lished that defendant told plaintiff's 
vice president the fertilizer was sat- 
isfactory, the statement might be 
considered strong evidence that de- 
fendant’s counterclaim for breach of 
warranty was not well founded, was 
not erroneous aS an expression of 
opinion on the facts. M. P. Hubbard 
oe: v. Godwin, 95 S.E. 152, 175 N.C. 

49. Birmingham R., etce., 
Lee, 45 So. 164, 153 Ala. 386; DLouis- 
ville, etc., R. Co. v. Sherrell, 44 So. 
631, 152 Ala. 213; Battle v. Williford, 
127 S.E. 762, 160 Ga. 287; Oxford v. 
Horsley, 163 S.E. 284, 44 Ga.App. 821; 
(Tex.Civ.App.) 115 
S.W. 354; St. Louis Southwestern R. 
Co, v. Cleland, 110,S.W.,, 122; 309 Mex. 
Civ;App. 499; Gulf), etc.) Rey Co. tv 
Morgan, 64 S.W. 688, 26 Tex.Civ.App. 
378; Thompson v. Johnson, 58 S.W. 
1030, 24 Tex.Civ.App. 246. 

50. Central of Georgia Ry. Co. v. 
Anderson, 158 S.E. 333, 43 Ga.App. 
189; Picquett v. Wellington-Wild 
Coal Co., 86 N.E. 899, 200 Mass. 470; 
Norris v. Clinkseales, 25 S.E. 797, 47 
S.C. 488; Rembert v. South Carolina 
R. (Co.,- 9 SIE S68y 31) SiG e809 Metz 
simons v. Guanahani Co., 16 S.C. 192. 


385. 
pegs 
75 


Coseryve 


51. Tanner y. Hinson, 118 S.E. 680, 
155 Ga. 838. 
[a] Stating that charge is copy.— 


Stating that the charge being read is 
a copy of the one at the former trial 
is not an opinion that the same ver- 
dict should be rendered as_ before. 


Tanner v. Hinson, 118 S.E. 680, 155 
Ga. 838. 

52. Bass v. African Methodist 
Episcopal Church, 116 S.E. 816, 155 
Ga. 57, 

53. Shaw v. Jones, Newton & Co., 


66 S.E. 240, 133 Ga. 446. 

Construction of writings and docu- 
ments in evidence see infra § 521. 

54 Dallas Waste Mills v. Texas 
Cake & Linter Co., (Tex.Civ.App.) 
204 S.W. 868 [rev on other grounds 
(Commn.App.) 228 S.W. 118]. 

fa] INustration.—The burden of 
proof being a legal principle, not a 
fact issue, the repetition of such 
principle in instructions cannot mis- 
lead the jury into the belief that the 
eourt entertained views on fact is- 
sues adverse to plaintiff. Dallas 
Waste Mills v. Texas Cake & Linter 
Co., (Tex.Civ.App.) 204 S.W. 868 [rev 
on other grounds (Commn.App.) 228 
S.W. 118]. 
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dict is for plaintiff.°5 


56 


of opinion is not error. 


Preparation of verdict with blanks. P 
by the judge of a verdict on which the jury are to 
fill in the blanks with an instruction that they are 
not to use such verdict unless they find plaintiff 


should recover is not erroneous.°* 


Use of same language as counsel. 


Where there is no evidence 
from which the jury could decide differently, lan- 
guage which might be construed as an expression 
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Preparation | erally. 


Use in the 


charge of the same language used by counsel in 


Smith v. Dawley, 60 N.W. 625, 
92 Iowa 312. 
LOSMS He LL3) 


56. Booth v. Floyd, 
151 Ga. 732. 

57. Campbell v. Hallman, 124 S.E. 
41, 158 Ga. 574. 


58. Bowen v. Worthington, 132 S. 
Debt a9 INC. 468° 
59. See supra § 491. 


60. Ala.—International Harvester 
Co. v. Williams, 133 So. 270, 222 Ala. 
589 [foll International Harvester Co. 
* vy. Williams, 133 So. 275, 222 Ala. 595]. 

Ariz.—Gila Water Co. v. Gila Land 
& Gattie Co., 238 P. 336, 28 Ariz. 531. 

Ark.—St. Louis-San Francisco Ry. 
Couve Britton, 31 S.W.iG2d) W565) 182 
Ark, 437. 

Cal.—National Bank of San Mateo 
v. Whitney, 183 P. 789, 181 Cal. 202, 
8 A.L.R. 298; Langford v. San Diego 
Electric Ry. Co., 164 P: 398, 174 Cal. 
729; Neff v. Mattern, 151 P. 382, 28 
Cal.App. 99; Dow v. City of Oroville, 
134 P. 197, 22 Cal.App. 215; Courte- 
ney v. Standard Box Co., 117 P. 778, 
16 Cal.App. 660. 

Fla.—HEdwards v. Fitchner, 139 So. 
585. 

Md.—Abue Trading & Sales Corpo- 
Tation v. Jennings, 135 A. 1166, 152 
Md. 392. 

Mo.—Nall v. Brennan, 23 S.W.(2d) 
1053, 324 Mo. 565, 68 A.L.R. 684. 

N.Y.—First Nat. Bank y. National 
Surety Co., 152 N.E. 456, 243 N.Y. 34, 
46 A.L.R. 967. 

S.C.—Priester v. Southern R. Co., 
149° S.B. 226, 151 S.C. 433; Mann v. 
Seaboard Air Line Ry. Co., 136 S.E. 
234, 138 S.C. 241; Richardson v. 
Northwestern R. Co. of South Caro- 
Hinman SH 5 Ow P24 SiC. 314" Bigh-= 
op C. Perkins Co. v. Duncan, 110 S.E. 
396,- 118 .S:C. 313; Pinson’ v: South 
Atlantic Realty Co., 110 S.E. 392, 118 
S.C. 262; McKee v. Madden, 108 S.B. 
S26 S.C) sit Murman iy. Al Gy tlux- 
bury Land & Timber Co., 99 S.E. 111, 
112 S.C. 71; Irby v. Southern Express 
Co;5,80 SBS 618,96" S:C. 354; Irby Vv. 
Southern Ry. Co., 75 S.E. 793, 92.S.c. 
490; McCown v. Muldrow, 74 S.E. 
386, 91 S.C. 528, Ann.Cas.1914A 139; 
Hursey v. Surles, 74 S.E. 618, 91-S.c. 
284; Kennedy v. Kennedy, 68 S.E. 
664, 86 S.C. 483; Turbyfill v. Atlanta 
& C. Air Line Ry. Co., 68 S.E. 687, 86 


S.C. 379; Lewis v. Pope,-68 S.E. 680, 
86 S.C. 285. 
[a] Charges construed as not on 


facts.—Bezera vy. Associated Oil Co., 
3b. (2d) 622, 117 Cal.App. 139) Am- 
brose v. Allen, 298 P. 169, 113 Cal. 
App. 107; Neilson v. Walker, 286 P. 
1091, 105 Cal.App. 23; Ballos v. Nat- 
ural, 269 P. 972, 93 Cal.App. 601; Gor- 
man y. Sacramento County, 268 P. 
1083, 92 Cal.App. 656; Murray vy. 
United Railroads of San. Francisco, 
193 P. 596, 49 Cal.App. 462; Fildew 
yv. Shattuck & Nimmo Warehouse Co., 
177 _P. 866, 39 Cal.App. 42; Braun y. 
Vallade, 164 P. 904, 38 Cal.App. 279; 
Hohman v. Hemmen, (Mass.) 182 N. 
H. 850; Fegan v. Quinlan, 152 -N.E. 
97, 256 Mass. 10; Sawyer v. Worces- 
ter Consol. St. Ry., 120 N.E. 404, 231 
Mass. 215; Ducharme v. Holyoke St. 
Ry. Co., 89 N.E. 561, 203 Mass.. 384; 
Thomas-Roberts-Stevenson | Co. 

Philadelphia & R. Ry. Co., 100 A. 99 


v. 
8, 
256 Pa: 549; Duffy v. York Haven 


Water & Power Co., 88 A. 935, 242 
Pa. 146; Holladay v. Atlantic Coast 
line RY Gos, (47 4S. Bi 927456150 “Sse. 
234; Key v. Carolina & N. W. ARON 
Co., 147°S.E. 625, 150 S.C. 29; Prisock 
vy. International Agr. Corporation, 144 
Shoe By7htyt GGL ROU e AIg NA@ ute Ibeoy nt 
Works v. Kaiser Co., 103 S5.E. 783, Wael 
S.C. 392 [cert gr 41 S.Ct. 64, 254 U.S. 
$27, 65 L.Wd. 445, and aff 42 S.Ct. 286, 
258 U.S. 240, 66 L.Ed. 593]; Jackson 
Vi Garters lo Suk. (5b 9) U2i8cs.Ca ios 
Lorick v. Leysath, 119 S.E. 840, 126 
S.C. 258; Graham v. Standard Fire 
Inst Gosedil2 StH Ses WON SC ez ey 
Strom v. Payne, 111 S.E. 798, 119 S. 
C. 51; Norris v. Greenville, S. & A. 
RvCOsn ot Sab. 848, 11 le s.Cn oe oli 
lee v. Seaboard Air Line Ry., 96 S.E. 
490, 110 S.C. 187; Nelson v. Atlantic, 
Gulf & Pacific Co., 92 S.E. 194, 107 S. 
C. 1; Moseley v. Carolina, C. & O. Ry. 
of South Carolina, 91 S.E. 380, 106 S. 
C. 368; Scott v. Seymour, 89 S.E. 398, 
105 S.C. 42; Steele v. Atlantic Coast 
ine R. Co. 8% S:B.639, 103° S8.C. 102: 
Kirkland v. Augusta-Aiken Ry. & 
Electric Corporation, 81 S.E. 306, 97 
S.C. 61; Latimer v. Anderson Coun- 
ty, 78) Su 879,95 Sic. 187%- Burgess 
Vee ebucker iis Ses LOLG. 94:05 .C.03090r 
Dobson v. Duncan, 73 S.E. 875, 90’ S.C. 
414; Trowbridge v. Charleston & W. 
OMI ER Zo WOOs (83) CHD 1A HOG SEOs LBS 
Wade v. Southern Ry. Co., 71 S.E. 859, 
89 S.C. 280; Devlin v. Devlin, 71 S. 
Ih. 966, 89 S.C. 268; Caldwell v. Dun- 
can, 69 S.E. 660, 87 S.C. 331; Napier 
v. Matheson, 68 S.E. 673, 86 S.C. 428; 
Dover v. Lockhart Mills, 68 S.B. 525, 
86 S.C. 229; Bellamy v. Conway, C. & 
Wrenit.. CO: On 1 S-Di DAD MOO ase Ceo 
Davis v. Atlanta, etc., Air Line R. Co%, 
41 S.H. 468; 892, 63 S.C. 370, 577. 

61. Ala.—Hughes v. Holsclaw, 143 
So. 564; Bradshaw, Plosser & Rowe 
v. Hoskins, 134 So. 625, 223 Ala. 23; 
Fidelity & Deposit Co. of Maryland 
vs. Adkins, 130) So.°552% 222° Alas 17: 
Bynon v. Citizens’ Bank of Carbon 
Hills, U3058o. 390, 22 Alar 626: Wale 
lace v. Elliott, 124 So. 286, 220 Ala. 
125; Watkins y. Potts, 122 So. 416, 219 
Ala. 427, 65 A.L.R. 1097; Perez vy. 
Still, 122 So. 354, 219 Ala. 340; City 
Nat. Bank of Decatur vy. Nelson, 117 
So. 681, 218 Ala. 90, 61 A.L.R. 988; 
Bynum Bros. v. State, 112 So. 348, 216 
Ala. 102; Bull v. O’Riley,, 112 So. 487, 
216 Ala. 73; Baker v. Hastis, 110 So. 
705, 215 Ala. 402; Illinois Cent. R. Co. 
v. Martin, 105 So. 805, 213 Ala. 617; 
Eggleston v. Wilson, 100 So. 89, 211 


Ala. 140; Daggett v. Boomer, 99 So. 
181, 210 Ala. 673; Lowe v. Reed, 92 
So. 467, 207 Ala. 278; Montgomery 


Light & Water Power Co. v. Thombs; 
87 So. 205, 204 Ala. 678; Daniel vy. 
Wade, 83 So. 99, 203 Ala. 355; Lisen- 
by v. Capps, 75 So. 332, 200 Ala. 20; 
Copeland v. Pope, 73 So. 490, 198 Ala. 
257; Manley v. Birmingham Ry., 
Light & Power Co., 68 So. 60, 191 Ala. 
531; Central Foundry Co. y. Laird, 
66 So. 571, 189 Ala. 584; Cummings 
v. McDonnell, 66 So. 717, 189 Ala. 96; 
Alabama Great Southern R. Co. vy. 
Smith, 59 So. 464, 178 Ala. 613: Gen- 
tral of Georgia Ry. Co. v: Bagley, 55 
So. 894, 173 Ala. 611; 
Grocery Co. v. Lessley, 53 So. 815, -169 
Ala, 579; Birmingham Ry., Light & 
Power Co. vy. Seaborn, 53 So, 241, 168 


For later cases, developments and changes in the law see Annotations, 


B. F. Roden: 


[§§ 498-499 


the argument to the jury is not in itself error as 
an expression of opinion.°* ; 

[§ 499] 14. Instructions on Facts or Weight and 
Sufficiency of Evidence—a. Statement of Rule Gen- 
With the exception of expressions of ad- 
visory opinions in jurisdictions where such are per- 
mitted,®® it is error for the trial court to give, and 
proper for it to refuse, as invading the province of 
the jury, instructions which charge on the facts,°° 
the weight or sufficiency of the evidence,*! or com- 


Ala. 658; Fidelity & Deposit Co. of 
Maryland v. Art Metal Const. Co., 50 
Sor 2SiGis FG2 Alay 322 erCentrall lof 
Georgia Ry. Co. v. Dothan Mule Co., 
49 So. 243, 159 Ala. 225; Mobile Light 
&°R. Co. 'v. Phillips, 1355S0.) 424) 24 
Ala. App. 318 [cert* den 135 So. 426, 
293 “Alas e2isis Cotton.) vas Harris 
Transfer & Warehouse Co., 106 So. 
220, 21 Ala.App. 136 [cert den 106 So. 
223, 204 “Ala; 6];. Corona Coal Co: ty. 
Sexton, 105 So. 716, 21 Ala.App. 51 
[cert den 105 So. 718, 213 Ala. 554]; 
Gulfport Fertilizer Co. v. Jones, 73 
So. 145, 15 Ala.App. 280; J. B. Brown 
& Co. v. Matthews, 70 So. 287, 14 Ala. 
App. 428; Globe Tailoring Co. v. Sei- 
bold: 62° So: 384" 19, "Ata. Appa 245 
Brown v. State, 60 So. 430, 6 Ala.App. 
56. 

Ariz.—Southern Pac. Co. v. Hogan, 
108 P. 240, 13 Ariz. 34,-29 L.R.AU CN. 
S.) 813; Security Ben. Ass’n v. Small, 
272 P. 647, 34 Ariz. 458. 

Ark.—Indemnity Ins. Co. of North 
America v. Krone, 9 S.W.(2d) 33, 177 
Ark. 953, 60 A.L.R. 1493;. Sloan v. 
Newman, 266 S.W. 257, 166 Ark. 259; 
Free v. Maxwell, 212 S.W. 325, 138 
Ark. 489; Twist v. Mullinix, 190 S.W. 
$d, 126 Ark, 4275 (St. Louis, Mies 
SORy= Cosy. Coke sa T5aS Weel ta 108 
AKI AGY 

Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42; England vy. Lyon 
Fireproof Storage Co., 271 P. 532, 94 
Cal.App. 562. 

a.—F lorida Hast Coast Ry. Co. v. 
Carter, 65 So. 254, 67 Fla. 335, Ann. 
Cas.1916E 1299; Farnsworth v. Tam- 
De. Wkeebeicy Cos, .5e SOpmacosm oa Euan 

Ga.—Mercantile Nat. Bank of Sa- 
vannah v. Stein, 124 S.E. 697, 158 Ga. 
894; Shingler v. Bailey, 70 S.E.. 563, 
135 Ga. 666; Phcenix Ins. Co. v. Gray, 
38 S.E. 992, 113 Ga. 424; Elberton & 
E. R. Co. v. Newsom, 106 S.E. 736, 26 
Ga.App. 438. 


Hawaii.—Bannister v. Lueas, 21- 
Hawaii 222. 
Idaho.—Bodenhamer Vv. Pacific 


Fruit & Produce Co., 295 P. 2438, 50 


Idaho 248; Park v. Brandt, 119 P. 
877, 20 Idaho 660. 

Ill._—Genslinger v. New Illinois 
Athletic Club of Chicago, 171 N.E. 


514, 339 Ill. 426 [rev 252 I1l.App. 298]; 
Lambert v. Giffin, 100 N.E. 496, 257 
Ill. 152; Gehrig v.:Chicago & A. R 
Co:, 201 TlsApp. 9287. Cummins va 
Drennan, 155 Ill.App. 165. See Jen- 
nings vy. Baltimore & O. R. Co., 195 
Ill.App. 548; Trainer v. Baker, 195 
Dil.App. 216; Carlin v. Michigan Cent. 
RR. Cossi89o Ml Appw esr 


Ind.—Marietta Glass Mfg. Co. v. 
Pruitt, 102 N.E. 3869, 180 Ind. 434; 
Wood vy. Deutchman, 75 Ind. 148; 


Travelers’ Protective Ass’n v. Jones, 
127 N.H. 783, 75 Ind.App. 29; Ft. 
Wayne & N. I. Traction Co. v. Smith, 
LOT INGE. 305057 Ind:App.)304. 
Iowa.—Philpott v. Jones, 146 N.W. 
859, 164 Iowa 730. 
Kan.—Ennis-Bayard Petroleum Co. 
v. Plainville Mill & Elevator Co., 235 
Pe doy Dus wikxcan. 9202: 
Me.—Hayden vy. Maine Cent. R. Co., 
108 A. 681, 118 Me. 442. 
Mad.—Nelson vy. Jacques, 153 A. 20, 
ae Md. 197; Lyon v. George, 44 Mad. 


Mass.—Rumrill y. Ash, 47. N.E. 


same title and section number. 


§ 499] 


1017, 169 Mass. 341. 
Mich.—Morehead Mfg. Co. y. Alas- 
ka Refrigerator Co., 170 N.W. 19, 203 
Mich. 543; Yanelli v. Littlejohn, 137 
N-W. 723, 172 Mich. 91. 
Miss.—Hooks v. Mills, 57 So. 545, 
101 Miss. 91; Potera v. City of Brook- 
haven, 49 So. 617, 95 Miss. 774; Dan- 


iel v. Daniel, 4 So. 95. 
Mo. i Fullington, 37 S.W. 
(2d) 931; Gordon vy. Andrews, 2 S.W. 


(2a) 809, 222 Mo.App. 609; Bridge v. 
Welda State Bank, 292 S.W. 1079, 222 
Mo.App. 586; Morrill v. Kansas City, 
‘(App.) 179 S.-W. 759; Cole v. Waters, 
147 S.W. 552, 164 Mo.App. 567; Dis- 
brow v. People’s Ice, Storage & Fuel 
Co., 119 S.W. 1007, 138 Mo.App. 56. 

Neb.—Murphey v. Virgin, 66 N.W. 
47 Neb. 692. 


Melkusch, 173 P. 198, 24 N.M. 47. 
N.Y.—Gombert v. New York Cent. 
eH Rois Cos $8 NN... 382,195 IN, Yo 
2 Se Oh = 
168 N.Y.S. 303, 181 App.Div. 203. 
N.C.—Ray v. Patterson, 87 S.E. 212, 
170 N.C. 226;,. Baker. v. Brown, 65 
Sikey 520) F151) Nic, 12. 
i ano v. Cleveland, C., C. & 
Co., 168 N.E. 566, 33 Ohio 
App. 142. 


Okl.—Farmers’ Guaranty State 
Bank v. Bratcher, 241 P. 340, 112 Okl. 
254; Williams v. McCants, 230 P. 730, 
104 Ok!. 168; Commercial Securities 
Corry, Dolly 2297 P1930 3103 JOkLA SE: 
Chicago, Rif a P. Ry. Cony. voce 
162 P. 763, 62 Okl. 168; Missouri, O. 
G. Ry. Co. v. Miller, 145 P. 367, & 
Okl. 173. 

Or.—Anderson vy. Wallowa Nat. 
Bank, 198 P. 560, 100 Or. 679. 

R.I.—Barry v. Kettelle, 139 A. 664, 
140 A. 3, 49 R.L-50. 

S.C.—Glenn v. Walker, 100 S.E. 706, 
113 S.C. 1; Farmer 'v. Sellers, 72 S.E. 

133 


St. Ry. 


224, 89 S.C: 492. 

S.D.—Fellows v. Christensen, 
N.W. 814, 28 S.D: 353. 

Tex.—Liner v. U. S. Torpedo Co., 
(Commn.App.) 12 S.W.(2d) 552 [rev 
on other grounds (Civ.App.) 300 S. 
W. 641, and aff reh (Commn.App.) 
1S pS.Wee2d)- b19 42. Chudsone waist, 
Louis Southwestern Ry. Co. of 
Texas, (Commn.App.) 295 S.W. 577 
{den reh (Commn.App.) 293 S.W. 
811 (mod (Civ.App.) 286 S.W. (86) 1s 
Lamar v. Panhandle & S. F. Ry. 
Co., 248 S.W. 34 [rev on other 
grounds (Civ.App.) 234 S.W. 605]; 
Van Horn v. Hidalgo County Water 
Control & Improvement Dist. No. 1, 
(Civ.App.) 51 S.W.(2d) 641; Neiman- 
Marcus Co. v. Trigg, (Civ.App.) 36 
S.W.(2d) 1073; St. Louis Southwest- 
ern Ry. Co. of Texas v. McCrearry, 
(Civ.App.) 35 S.W.(2d) 790; Rodri- 
guez v. Texas Employers’ Ins. Ass’n, 
(Civ.App.) 35 S.W.(2d) 510; Buro v. 
Home Ben. Ass'n, (Civ.App.) 28 S.W. 
(2d) 902; Gonzalez v. Davila, (Civ. 
App.) 26 S.W.(2d) 718; Applegate v. 
McFadin, (Civ.App.) 20 S.W.(2d) 396; 
Panhandle & S. F. Ry. Co. v. JLiske 
Grain Co., (Civ.App.) 13 S.W.(2d) 
144; J. B. Colt Co. v.. Wheeler, ,(Civ. 
App.) 12 S.W.(2d) 1102; Galveston, 
Fees, Au tiey.. Cosa Vv, Andrews, (Ciwe 
App.) 291 S.W. 590; Gray_v. Wil- 
liams, (Civ. App.) 290 S.W. 844; 
Thorning v. Boeriski, (Civ.App.) 283 
S.W. 912; Wiedner v. Katt, (Civ. 
ADD VEoT a noes 209s— Gilt. Cs &S EF. 
Ry. Co. v. Moser, (Civ. App.) PAYS 
W. 722; Davis v. Cochran, (Civ.App.) 
. 423;  Youree v. Bradley, 
.) 275 S.W. 410; Galveston, 
ey ae erCy.. oO, | Vs Neyille, «Civ. 
App.) 272 S.W. 597; Gardner v. Dor- 
sey, (Civ.App.) 272 S.W. 266; Wilkins 
v. Dagle, (Civ.App.) 265 S.W. 918; 
Temple Lumber Co. vy. McFarland, 
(Civ.App.) 264 S.W. 298; Hagins v. 
Wilson, (Civ.App.) 262 S.W. 770 
[overr 295 S.W. 922, 116 Tex. 538]; 
Martin v. Rogers, (Civ. App.) 259 S. 
W. 1097; Miller v. McAden, (Civ. 
App.) 253 S.W. 901; Adams v. “Adams, 
(Civ.App.) 253 S.W. 605 [error dism 
DUS Seen ti4, pide Dex: «oS ails ene OlMe 
dexter v. First State Bank of Rich- 
land, (Civ.App.), 252 S.W. 858; Mer- 


Northern Cent. R. Co.,- 


TRIAL | 


chants’ Nat. Bank v. Voudouris, (Civ. 
App.) 248 S.W. 810; Austin Mill & 
Grain Co. v. Lambert, (Civ.App.) 245 
S.W. 767; Perry v. Wichita Falls, R. 
& F. W. R. Co., (Civ.App.) 238 S.W. 
216; Dexas & P. Ry: Co. v; Prunty, 
(Civ.App.) 233 S.W. 625 [conforming 
to answer to certified questions, 230 
S.W. 396, 111 Tex. 162]; Huilshizer v. 
Nelson, (Civ. App.) 229 S.W. 658 {dism 
fw ij Garcia v. Hernandez, (Civ. 
App.) 326 S.W. 1099 [dism fw AT: 
Land v. Dunn, (Civ.App.) 226 S.W. 
801; Brown vy. Cassidy-Southwestern 
Commission Co., (Civ.App.) 225 S.W. 
833; Dodson v. Watson, (Civ.App.) 
225 S.W. 586; El Paso Hlectric Ry. 


Co. v. Lee, (Civ.App.) 223° S.W. 497; 
Texas Electric Ry. v. Stewart, (Civ. 


App.) 217 S.W. 1081; Iemerson-Brant- 
ingham Implement Co. v. Roquemore, 
(Civ.App.) 214 S.W. 679; Rio Grande 
& EP. Ry: Co. v..J. H.. Russell &.Son, 
(Civ.App.) 212 S.W. 530; Fred Mereer 
Dry Goods.” Co. v. +, Fikes, -¢Civ. ae 
211 S.W. 830; Kansas City, M, &<O, 
Ry. Co. of Texas v. Bomar, (Civ.App.) 
207 S.W. 570; Watts v. McCloud, 
(Civ.App.) 205 S.W. 381; Smith v. 
Bryan, (Civ.App.) 204 S.W. 359; Per- 
ez v. Maverick, (Civ:-App.) 202 S.W. 
199 [rev on other grounds (Commn. 
App.) 228 S.W. 148]; San Antonio, 

& G. R. Co. v. Dawson, (Civ. App.) 


201 S.W. 247; Gulf, G & S. F. Ry. 
Co. vy. Gentry, (Civ.App.) 197 S.W. 
4825.5 Panhandle=d. Socks ey. Cox iv. 


Vaughn, (Civ.App.) 191 S.W. 142 [aff 
(Commn.App.) 222 S.W. 206]; Pan- 
handle & S. F. Ry. Co. v. Morrison, 
COAUARR: ) 191 S.W. 138: San Antonio 
& A. Ry.Co, vi Moerbe, (Civ. App.) 
189 Siw. 128; Pullman Co. v. Moise, 
(Civ. App.) 187 S.W. 249; Kansas 
City. WM & VO. Rys 60.) ob. Texas ) y. 
Corn, (Civ.App.) 186 S.W. 807; Beau- 
mont, S. L. & W. Ry. Co. v. Manning, 
(Civ.App.) 186 S.W. 387; Galveston, 
Hoi SS. An Ry. Coy va wMlosess (Civ: 
App.) 184. S.W. 327; Cosgrove ‘v. 
Simith;. (CivsA pp») a x183¥ (Sawin LOO: 
Turner v. McKinney, (Civ.App.) 182 
S.W. 431; Houston Chronicle Pub. Co. 
v. Bowen, (Civ.App.) 182 S.W. 61; 
Thornburg v. Moon, (Civ.App.) 180 
S.We i 9095 Wienke Carmichael U' Conve 
Miller, (Civ.App.) 178 S.W. 976; Mag- 
nolia Paper Co. v. aera ay BP 
176 S.W. 89; Houston & T Co. 
v. Lindsey, (Civ. App.) 175) Swe "708; 
Crass v. Adams, (Civ.App.) 175 S.W. 
510; Gulf, T. & W. Ry. Co. v. Dickey, 
(Civ.App.) 173 S.W. 967 [rev on other 
grounds 187 S.W. 189]; Gulf, C. & 
S. F. Ry. Co. v. McKinnell, (Civ.App.) 
173 S.W. 937; - Miller v, ‘Campbell, 
(Civ. App.). 171 S.W. 251; Pecos & N. 
Tes ye. COV. Welshimer, (Civ. App,) 
170 "SW. 263; Western Assur. Co. v. 
Hillyer- Deutsch-Jarratt Coss, (Civ. 
App.) 167 S.W. 816; Burkhiser v. Ly- 
ons, (Civ.App.) 167 S.W. 244; Trinity 
& B. V. Ry. Co. v. Dodd, (Civ.App.) 
167 S.W. 238; Glover vy. Houston Belt 
& Terminal Ry. Co., (Civ.App.) 163 
S.W. 1063 [rev (Commn.App.) 213 S. 
W. 597]; Continental Lumber & Tie 
Co. v. Miller, (Civ.App.) 161 S.W. 927; 


Iowa Mfg. Co. v. Taylor, (Civ.App.) 
157 S.W. 171; Hughes-Buie Co. v. 
Mendoza, (Civ.App.) 156 S.W. 328; 


Jordan v. Johnson, (Civ.App.) 155 S. 


W. 1194; Pecos & N. T. Ry. Co. v. 
Finklea,, (Civ.App.) 155 S.W. 612; 
Hale v. Barnes, (Civ.App.) 155 S.W. 
358; Pecos & N. T. Ry. Co. v. Meyer, 
(Civ.App.) 155 S.W. 309; Zarate v. 
Villareal, (Civ.App.) 155 S.W. 3828; 
St. Louis Southwestern Ry. Co. of 


Texas v. Cavitt, (Civ.App.) 154 S.W. 
LOG2se, hexas 6. Pa Ry.. Conve Good, 
(Civ.App.) 151 S.W. 617; . Gilmore v. 
Brown, (Civ.App.) 150 S.W. 964; Ten- 
dy v. Fowler, (Civ.App.) 150 S.W. 
481; Allday v. Cage, (Civ.App.) 148 
Sewanee on, Guilt ©: eosin Mm Rane, 
McGinnis, (Civ.App.) 147 S.W. 
[rev on other grounds 33 S.Ct. 426, 
228° U.S. 173, 57 L.Ed. 785]; Galves- 


Hedrick  v. 
Smith, (Civ. App.) 146 S.W. 305; Col- 
lins v. Warfield, (Civ.App.) 140 S.W. 
107; Guitar v. McGee, (Civ.App.) 139 


(64 C.J.] 565 
S.W. 622; Kansas City, M. & O. Ry. 
Co. of Texas v. Florence, (Civ.App.) 


38 S.W. 430; Consumers’ Lignite Co. 
v. Cameron, (Civ.App.) 134 S.,W. 283; 
Texas &. P; URy. ‘Co, vs Guilett, (Civ. 
App.) 134 S.W. 262; Galveston, H. & 
Ss. A. Ry. Co. v. Johnson & Johnson, 
(CivcApp:). 138.58. We 1255 e Sb. uouds 
Southwestern Ry; Co. ofse Dexarsemvye 
Huey, 130 S.W. 1017, 61 Tex.Civ.App. 


605; Buffalo Pitts Co. v. Stringfel- 
low-Hume Hardware Co., 129 S.W. 
1161, 61 Tex.Civ.App. 49; Doke v. 
Trinity fk <8. 7 War eRy. . CofglZ6esaws 
1195, 60 Tex.Civ.App. 106; G. A. Kel- 
ly Plow Co. v. London, 125 S.W. 974, 
59 Tex.Civ.App. 208; Buckley v. 


Runge, 122 S.W. 596, 57 Tex.Civ.App. 
3225 Weatherred v. Finley, 121 S.W. 
895,°57 Tex.Civ.App. 50; ae Vv. 
Gates, (Civ.App.) 120 S.W. 1046; 
Freeman v. Puckett, 120 S.W. 514, 56 
Tex.Civ.App. 126; City of Victoria v. 
Victoria County, (Civ. App.) 115 S.W. 
67 [rev on other grounds 128 S.W. 109, 
1083 Tex. 477]; Rushing v. Lanier, 111 
S.W. 1089, 51 Tex.Civ.App. 278; Mis- 
Ssouri, Koi & Tr Ry; Con of Pexas’ x. 
Malone, (Civ.App.) 110 S.W. 958 [rev 
on other grounds 115 S.W. 1158, 102 
Tex. 269]; McCormick v. Kampmann, 
(Civ.App.) 109 S.W. 492 [rey 115 S. 
W. 24, 102 Tex. 215]. 


239, 143 Va. 36; Atlantic Coast Real- 
ty 'Co! *v..Robertson’ ssix':,, eke Sse: 
476, 1385 Va. 247; Mopsikov v. Cook, 
95 S.B. 426, 122 Va. 579. 

W.Va.—Cincinnati Gas Transp. Co. 
v. Kress, 73 S.B. 309, 70 W:Va. 201; 
Cincinnati Gas Transp. Co. v. Wilson, 
73 S.E. 306,:70 W.Va. 157. 

[a] Striking out portion of re- 
quested instruction is proper where, 
if left intact, it would constitute an 
instruction on the weight of testi- 
mony. Griffin v. Union Trust Co., 266 
S.W. 289, 166 Ark. 347. 

[b] Charges construed as not on 
weight of evidence.——-Bynum Bros. v. 
State, 112 So. 348, 216 Ala, 102; Cres- 
cent Motor Co. v. Stone, 101 So. 49, 
211 Ala. 516; Gilley v. Denman, 64 
So. 97, 185 Ala. 561; Missouri Pac. 
CON Ty eaOlGzZ ators S.w. (2a) Sis Ls2, 
Ark. 941; Schirmer y. Balawin, 32 
S.W.(2d) 162, 182 Ark. 581; Bocquin 
v. Theurer, 202 S.W. 845, 133 Ark. 448; 
Morris v. Collins, 191 S.W. .963, 127 
Ark. 68; Zerbe v. United Railroads of 
San Francisco, 205 P. 887, 56 Cal.App. 
583; Bond v. United Railroads of San 
Francisco, 140 BP: 982;=-24 CalkApp: 
157; Cheves v. Hitz, 147 S.E. 778, 39 
Ga.App. 529; Mercantile Trust & De- 
posit Co. v. Rode, 112 A. 574, 137 Md. 
362; Parker v. Lewis J. Bird Co., 109 
N.E. 368, 221 Mass. 422; Guif & S. I. 
R. Co. v. Meyers, 75 So. 244, 114 Miss. 
458; Aldridge v. Anderson, 240 P. 
99, 115 Okl. 131; Hoffman v. Gemehl, 
109 A, 755, 266 Pa. 498; Hileman v. 
Falck, 106 A. 633, 263 Pa. 351; Love- 
land v. Collins, 96 S.E. 124, 109 S.C. 
294; City of Wichita Falls v..Whit- 
ney, (Tex.Civ.App.) 26 S.W.(2da) 327; 
Northern Texas Traction Co. v. Bry- 
an, (Tex.Civ.App.) 299 S.W. 325 [con- 
forming to (Commn.App.) 294 S.W. 
527]; Brown & Root v. Hausenfluck, 
(Tex.Civ.App.) 293 S.W. 842; Dis- 
mukes v. Gilmer, (Tex.Civ.App.) 286 
S.W. 495; Texarkana & Ft. Smith Ry. 
Co. v. Smith, (Tex.Civ.App.) 270 S.W. 


SOU Middells sv. Gordon.) Chex Ging 
App.) 270 S.W. 564; Wade v. First 
Nat. Bank, (Tex.Civ.App.) 263 S.W. 


654; Mansfield v. Orange Inv. Co., 
(Tex. Civ.App.) 260 S.W. 307 [reh 
overr (Civ.App.) 263 S.W. 658]; Page 
v. Barnes, (Tex.Civ.App.) 258 S.W. 
264; Davis. v. Simmons, (Tex.Civ. 
App.) 240 S.W. 970 [dism Eeiwerd 
State v. Texas Pac. Coal & Oil Co., 
(Tex.Civ.App.) 236 S.W. 1021; Collins 
v. Megason, (Tex.Civ.App.) 528 S.W. 
583; Earl v. Mundy, (Tex.Civ.App.) 
227 S.W. 716; El Paso Electric Ry. 
Corrine Jennings, (Tex.Civ.App.) 224 
S.W. 1113 [dism f w j]; Jefferson & 
N. W. Ry. Co. v. Blair, (Tex. Civ.App.) 
224 S.W. 546 [dism f w j]; Oates v. 
Maxcy, (Tex.Civ.App.) 206 S.W. 
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ment on the weight of the evidence.*? 
tion need not expressly charge on the weight of evi- 
denee to be error but may imphedly do so,* 
though it will not be held erroneous because of highly 


technical or refined deductions.®* 


7 
Export Co., (Tex.Civ.App.) 196 S.W. 
546 [aff (Commn.App.) 228 S.W. 9111; 


Dunn v. Land, (Tex.Civ.App.) 193 S. 
W. 698; Pecos & N. T. Ry. Co, Vv. 


Chatten, (Tex.Civ.App.) 185 S.W. 911; 
Lester v. Hutson, (Tex.Civ.App.) 184 
S.W. 268; Richardson v. Wilson, 
(Tex.Civ.App.) 178 S.W. 566 [rev on 
other grounds (Commn.App.) 213 8. 
W. 613]; First Nat. Bank v. Howard, 


(Tex.CiviApp.) 274 SOW. 719; Kan- 
sas City Southern Ry. Co. v. Coomber, 
(Tex.Civ.App.) 173 S.W. 544; Plant- 


ers’ Oil Co. v. Keebler, (Tex.Civ. App.) 
170 S.-W. 120; Funk v. House, (Tex, 
Civ.App.) 168 S.W. 481; Ft. Worth & 
Dy Go Ry... Ga. wi -Staleup, ) (Tex.Civ. 
App.) 167 S.W. 279; Dallas Consol. 
Electric St. Ry. Co. v. Stone, (Tex. 
Civ.App.) 166 S.W. 708; McKinney _v. 
Thedford, (Tex.Civ.App.) 166 S.W. 
443: Galveston, H. & S. A. Ry. Co. v. 
Bosher, (Tex.Civ.App.) 165 S.W. 938; 
Texas Power & Light Co. v. Bird, 
(Tex.Civ.App.) 165 S.W. 8; Burnet 
Fuel Co. v. Ellis, (Tex.Civ.App.) 162 
S.W. 911; Taber v. Byler, (Tex.Civ. 
App.) 162 S.W. 490; St. Louis South- 
western Ry. Co. of Texas v. Martin, 
(Tex.Civ.App.) 161 S.W, 405; Cooper 
Cotton Oil Co. v. .Cooper Gin Co., 
(Tex.Civ.App.) 160 S.W. 401; St. 
Louis Southwestern Ry. Co. of Texas 
v. Downs, (Tex.Civ.App.) 158 S.W. 
714: Freeman vy. Belinoski, (Tex.Civ. 
App.) 152 S.W. 882; Lanham v. Cock- 
rell, (Civ.App.). 152 S.W. 189 [aff 194 
S.W. 936, 108 Tex. 408]; Walker v. 
Metropolitan St. Ry. Co. (Tex.Civ. 
App.) 151 S.W. 2142; -Texas Cent. R. 


Co. v. Dumas, (Tex.Civ.App.) 149 8S. 
7.548; Huggins v. Carey, (Civ.App.) 
149 S.W. 390 [rev on other grounds 
194 S.W. 133, 108 Tex. $358]; Texas 
Cent. R. Co. v. Perry, (Tex.Civ.App.) 
147 S.W. 305; Wichita Falls Traction 
Ce. v. Adams. (Civ.App.) 146 S.W. 271 
[rev 183 SW. 155, 107 Tex. 612); 
Blunt v. Houston Oil Co., (Tex.Civ. 


App.) 146 S.W. 248; St. Louis South- 
western Ry. Co. of Texas v. Woldert 
Grocery Co., (Tex.Civ.App.) 144 SW. 


1194; Cartwright v. La Brie, (Tex. 
Giv.App.) 144 S.W.. 725; St. Louis 


Southwestern Ry. Co. of Texas ov. 
Swilling, (Tex.Civ.App.) 143 S.W. 696; 
Chicago, R. I. & P. Ry. Co. v. Mar- 
shall Bulley & Sen, (Tex.Civ.App.) 
140 S.W. 480; St. Louis Southwestern 
Ry. Co. of Texas v. Driver, (Tex.Civ. 
App.) 137 S.W. 409; Matson v. Jarvis, 


183 S.W. 941, 638 Tex.Civ.App. 376; 
St. Louis, B. & M. Ry. Co. v. West, 
131 S.W. 889, 62 Tex.Civ.App. 558; 


Dudley vy. Strain, (Tex.Civ.App.) 130 


SW. 778: Black v. Brooks, 129 SW 
177, 60 Tex.Civ.App. 538: Houston & 


CG. R. Co. v.. Gerald. 128 S.W. 166, 
Tex.Civ.App. 151; Houston & T. C. 
Co. v. Washington, 127 S.W. 1126, 
Tex.Ciy.App. 391; St. Louis & S. 
R. Co. v. Franklin, 123 S.W. 1150, 
Tex.Civ.App. 41; St. Louis South- 
western Ry. Co. of Texas v. Ford, 
121 S.W. 709, 56 Tex.Civ.App. 521: 
Gallagher v, Neilon, (Tex.Civ.App.) 
121 S.W. 564; Houston & T.-C. R. Co. 
v. Harris, (Civ.App.) 120 S.W. 500 
[aff 128 S.W. S97, 103 Tex. 422); Mar- 
vin v. Rogers, 115 S.W. 863. 538 Tex. 
Civ.App. 423; Boyd v. San Pedro, L. 
A. & S. L. R. Co... 146 P. 282. 45 Utah 
449; 
1039, 88 Vt. 107; Johansen yv. Pioneer 
Mining Co., 187 P. 1019, 77 Wash. 421: 
Milwaukee Steel Type & Die Co. vy. 
American Cent. Ins. Co., 159 NW. 938, 
164 Wis. 298. See Emmerich v. Joliet 
Oil Tractor Co., 206 IlLApp. 415. 

62. Idaho—MeShane y, 
277 P. 554, 47 Idaho 542; 
Colquhoun, 247 P. 740, 42 Idaho 522, 
Mo.—Derrington v. Southern Ry. 


For later cases, developments and changes in the] 


Seviour v. Rutland R. Co., 91 A. 


| prosecution); 
Quillin, | 
Quillin v, | 
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al- 


struetion which 


Co., 40 S.W.(2a) 1069, 828 Mo. 283 
[eert den 284 U.S. 662, 52 S.Ct. 37, 76 
L.Ed. 561]; .B. F. Sturtevant Co. v. 
Ford Mfg. Co., 288 S.W. 59, 315 Mo, 
1025 [rev  (App.) 253 S.W. 76]; 
Burtch v. Wabash Ry. Co., 2386 S.W. 
888; Parks v. Central Coal & Coke 
Co., 188 S.W. 560; Brockman v. Rob- 


inson, (App.) 48 S.W.(2d) 128; Avery 
v. Mechanics’ Ins, Co. of Philadelphia, 
(App.) 19 S.W.(2d) 295; Lewis v. 
Kansas City Public Service Co., 
(App.) 17 S.W.(2d) 359; Hockley_v. 
Hulet Bros. Storage & Moving Co., 
(App.) 16 S.W.(2d) 749; Vernon v. 
Rife, (App.) 294 S.W. 747; Biskup v. 
Hoffman, 287 S.W. 865, 220 Mo.App. 
Bevan v. Hill, (App.) 262 S.W. 
6; Anderson v, White, 2385 S.W. 
Harris v. Ter- 
minal R. 
686, 203 Mo.App. 324; Markland v. 
Clover Leaf Casualty Co., (App.) 209 
S.W. 602; Moody v. Cowherd, (App,) 
199 S.W. 586; Ferguson v. Missouri 
Pac. Ry. Co., (App.) 186 S.W. 1134. 
Mont.——Richter vy. Linden, 122 P. 
918, 45 Mont. 269. 
Ohio.—Klass v. Klass, 161 N.E. 406, 
27 Ohio App. 459. 
Tex.—Reed v. Crump, (Civ.App.) 
277 S.W. 737; Springman v. Heid- 
brink, (Civ.App.) 242 S.W. 298; <Ahbi- 
lene & S. Ry. Co. v. Burleson, (Civ. 
App.) 157 S.W. 1177; Rutlin v. Trin- 
ity: Oil Co., (Civ.App.) 151 S.W. 584; 
Parlin & Orendorft Co. v. Glover, 118 
SW. 781, 55 Tex.Civ.App. 112. 
Va.—Bear’s Adm’x y. Bear, 109 S. 


EB. 313, 181 Va. 447. 
[a] Legitimate comments.—(1) In 
an action for injuries to a child 


struck by an automobile, the court’s 
charge on alleged negligence that the 
jury may not surmise, guess, or spec- 
ulate, that the evidence is not very 
full or complete with reference to the 
ear rounding the corner or as_ to 
Whether the car did cut the corner 
at all, or that such rounding of the 
corner had anything to do with strik- 
ing plaintiff, if he was struck, or to 
any particular act ef negligence, was 
held a legitimate comment on the evi- 
dence in view of pleadings and claim- 
ed proofs. Kucszon v. Tomkievicz, 124 
A. 226, 100 Conn. 560. (2) In an ac- 
tion against a street car company for 
personal injuries claimed to have 
been caused by running the car more 
than eight miles an hour, in violation 
of ordinance, an instruction, pre- 
liminary to commenting upon the evi- 
dence relating to the speed of the car, 
that it is always a difficult thing to 
prove at what speed a car was mov- 
ing, was not improper. Atwood v. 
Connecticut Co. T4 A. 899, 82 Conn. 


Fo 
ood. 


(b] Charges held not comments on 
evidence.—Dover Copper Mining Co. 
v. Doenges, (Ariz.) 12 P.(2a) 288: 
Welker v, Mishkin, 251 P. 891, 31 Ariz. 
239; Safeway Stores vy, Ingram, 
(Ark) 51 S.W.(2d). 985; Davis v. 
City of Independence, (Mo.) 49 SOW. 
(2d) 95; Smith vy. Wells, 31 S.W.(2a) 
L014, 326 Mo. 525: Hulsey v. Tower 
Grove Quarry & Construction Co., 30 
S.W.(2a) 1018, 326 Mo. 194: Meyers 
v. Drake, 24 S.W.(2a) 116, 324 Mo. 612 
(will contest); Morton v. St. Louis- 


San | Francisco uy. Co., 20 S.W.(2a) 
$4, $823 Mo. 929 (action for personal 


injury); Kleinlein v. Foski 3 SOW. 
(2a) G48, 321 Mo. 887: ae Amare 
ican Ry. Express Co., 300 S.W. 283 
318 Moa. 818 (action for malicious 
Ward vy. Missouri Pace, 


— 


ay Ca; art S.-W. 908, 311 Mo. 92: 
vampe v. Kansas City, (Mo.App.) 49 
| SW.(2a) 627; Allen vy. Purses (Mo. 


App.) 30 S.W.(2a) 196: Berthola Vv. 


| senberg vy. Rogers, 199 P. 


aw See Annotations, same title and section number, 


a? a 
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[§§ 499-500 


[§ 500] b. Withdrawing Questions or Limiting 
Jury—(1) In General. ‘ 
fect deprives the jury of the right to determine 
an issuable question of faet 1s error,®® as 1s an In- 


An instruetion which in ef- 


improperly limits the jury in their 


Danz, (Mo.App.)’ 27 S.W.(2d) 448; 
Continental Casualty Co. v. Monarch 
Transfer & Storage Co., (Mo.App.) 23 
S.W.(2d) 209 (action to recover in- 
surance premium); Nash y. People’s 
Motorbus Co. of St. Louis, (Mo.App.) 
20 S.W.(2d) 570; MeClellan v. Kan- 
sas City Public Service Co., (Mo. 
App.) 19 S.W.(2d) 902; Hults v. Mil- 
ler, (Mo.App.) 299 S.W. 85; Flenner 
v. Southwest Missouri R. Co., 290 8. 

78, 221 Mo.App. 160; Troxell v. 
De Shon, (Mo.App.) 279 S.W. 438; 
Beckerleg v. Locomotive Engineers 
Mut. Life & Accident Ins. Ass'n, (Mo. 
App.) 274 S.W. 917 (action on acci- 
dent policy); Murphy v. Great Amer- 
ican Ins. Co., (Mo.App.) 268 S.W. 671 
(action on fire insurance policy); 
Conrad v. Hamra, (Mo.App.) 253 S.W. 
808; Allen v. Edward Light Co., 233 
S.W. 9538, 209 Mo.App. 165 (action for 
slander); Bamberge_ v. Supreme 
Tribe of Ben Hur, 139 S.W. 235, 159 
Mo.App. 102; St. Louis & S. F. R. Co. 
v. Brown, 144 P. 1075, 45 Okl. 1438 
[aff 36 S.Ct. 602, 241 U.S. 228, 8 
Ed. 966]; Kansas City, M. & O. Ry. 
of Texas v. Weaver, (Tex.Civ. 
App.) %217 “SUw. -%40 Tdismo= wos 
Southwestern Portland Cement Co. 
v. Challen, (Tex.Civ.App.) 200 S.W. 
213 [dism f w j]; Pierce-Fordyce OM 
Ass'n v. Farrow, (Tex.Civ.App.) 173 
S.W. 1007; Missouri, etce., R. Co. v. 
Magee, (Tex.Civ.App.) 49 S.W. 928; 
Rust v. Reid, 97 S.B. 324, 124 Va. 1; 
Ohlson v. Sawbridge, 287 P. 206, 156 
Wash. 480 (action for money lent); 
Gabrielsen v. City of Seattle, 272 P. 
728, 150 Wash. 157, 63 A.L.R. 200 [aff 
reh 278 P. 1071, 152 Wash: 700, 63 A. 
L.R. 200]; Colvin v. Auto Interurban 


Co., 282 P. 365, 182 Wash. 591; Taylor 
v. City of Spokane, 171 P. 249, 100 


Wash. 409, 2 A.L.R. 1046; Palmer v. 
Parker, 158 P. 1017, 91 Wash. 683 (ac- 
tion for legal services by attorneys). 
63. Tarbutton v. Duggan, (Ga. 
App.) 163 S.E. 298; Neal v. Yates, 104 
S.E. 537, 180 N.C. 266; First Texas 
Prudential Ins. Co. v. Prothro, (Tex. 
Civ.App.) 20 S.W.(2d) 141. 


_ (a) Test.—Whether an instruction 
is on a fact question is tested by 


whether it assumes fact'in issue or 


conveys to the jury court’s opinion 
of testimony or witnesses. Atchison, 


T. & S. F. Ry. Co. v. Gutierrez, 249 P. 


66, 30 Ariz. 491. 
64 McCallum v. Houston Electric 
Co., (Tex.Civ.App.) 280 S.W. 342: 


Payne v. Bannon, (Tex.Civ.App.) 238 
SW. 701. 

fa] Thus an instruction was hela 
not erroneous where only by a refin- 
ed, technical reasoning and analysis 
could it be interpreted as on the 
facts and it was difficult to see how 
the jury would place such a construc- 
tion on it. Haaga v. Saginaw Log- 
ging Co. (Wash.) 14 P.(2a) 55 [aft 
5 P.(2d) 505, 165 Wash. 367, petition 


er 15 P.(2d) 655]. 
65. Ala.—Birmingham Fuel Ca. \. 


Taylor, $1 So. 630, 202 Ala. 674; Crews 
& Green v. Parker, 68 So. 287, 192 Ala. 
3838. 

Ark.—MceCormack-Reedy 
Co. v. Savage, 2738 S.W. 1028, 169 Ark. 
192; Karnopp v. Ft. Smith Light & 
ede! Co., 178 SW. 802, 139 “Ark. 
299, 

Cal.—Pierce v. United Gas & Elec- 
tric Co., 118 P. 700, 161 Gal. 176: Gar- 
rison vy, Pearlstein, 229 P. 351, 68 Cal. 
App. 334; Weber v. Wiley B. Allen 
Co., 221 P.-663, 64 Cal.App. 274: Ro- 

rg t 50,52 Cal. 
App. 574; Fisher v. Los Angeles Pa- 
cific Co., 132 P. 767, 21 Cal.App. 677: 
) Ryan vy. Oakland Gas, Light & Heat 
{Co., 102 P. 558, 10 Cal.App. 484. 
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consideration of the evidence or in their rendition | of a verdict.6¢ A charge making conclusive that 


Colo.—Mountain States Telephone 
& Telegraph Co. v. Sanger, 287 P. 866, 
87 Colo. 369; American Central Ins. 
Co. v. Ehrlich, 177 P. 978, 65 Colo. 545. 

Conn.—Welz v. Manzillo, 155 A. 841, 
113 Conn. 674; Porter v. Taylor, 139 
A. 649, 107 Conn. 68. 

D.C.—Murphy & Ames y. Herfurth, 
61 App.D.C. 215, 59 F.(2da) 1029. 

Ga.—Western & A. R. R. v. Hetzel, 
149 S.E. 876, 169 Ga. 246 [rev on oth- 
er grounds 144 S.E. 506, 38 Ga.App. 
556 (conformed to 150 S.E. 112, 40 
Ga.App. 447)]; Southern Ry. Co. v. 
Ray, 118 S.EY 53, 155 Ga. 579 [rev 
on other grounds 113 S.E. 590, 28 Ga. 
App. 792 (conformed to 118 S.E. 411, 
30 Ga.App. 376) ]. 

Sime v. Trevett, 229 Ill.App. 

Ind.—Fidelity Phenix Fire Ins. Co. 
of New York v. Purlee, 135 N.E. 385, 
192 Ind. 106; Churchill v. Woodruff, 
118 N.E. 136, 66 Ind.App. 241. 

Ky.—Gatliff Coal Co. vy. Powers’ 
Adm’r, 294 S.W. 472, 219 Ky. 839; 
Edwards v. Storms, 294 S.W. 165, 219 
Ky. 675. 

Md.—Bucher v. Federal Baseball 
Club of Baltimore, 101 A. 534, 130 
Md. 635. 

Mich.—Lamb v. Clam Lake Tp., 140 
N.W. 1009, 175 Mich. °77. 

Minn.—Haeger v. Leuthold, 191 N. 
W. 257, 153 Minn. 544. 

Mo.—Althage y. People’s Motorbus 
Co. of St. Louis, 8 S.W.(2d) 924, 320 


Mo. 598; Dutcher y. Wabash R: Co., 
145 S.W. 63, 241 Mo. 137; Quinn v. 
American Bankers’ Assur. Co., 165 


S.W. 823, 183 Mo.App. 8. 

N.Y.—Nardi v. Richmond Light & 
R. Co, 1385 N.Y-.S. 496, 153° App.Diy. 
388. 

N.C.—Abernethy vy. Godette, 110 S. 
E. 780, 183 N.C.°673. 

Okl.—Western Supply Co. v. Oil 
Country Drilling .Co., 223 P., 399, 97 
Okl. 188. 

Pa.—Atlantie Refining Co. v. Penn- 
sylvania R. Co., 113 A. 570, 270 Pa. 


415. 

R.I.—Scott v. MecGroarty, 135 A. 
481, 48 RI. 79. 

S.C.—Andrews v. Hurst, 161 S.E. 


Sad, ibs: .€-" SG; 

Tex.Clegeg v. Gulf, C. & S. F. Ry. 
Co., 137 S.W. 109, 104 Tex. 280. [aft 
(Civ.App.) 127 S.W. 1098]; Rice v. 
Johnson, (Civ.App.) 286 S.W. 1116; 
Freeman v. Terry, (Civ.App.) 144 S. 
W. 1016; Weatherford Machine & 
Foundry Co. v. Pope, (Civ.App.) 132 
S.W. 503; Long v. Consumers’, Light 
& Heating Co., 121 S.W. 172, 55 Tex. 
Civ.App. 298 

Utah.—Iverson vy. 
P. 707, 60 Utah 79. 

Wash.—King v. King, 
83 Wash. 615. 

{a] Thus (1) instruction direct- 
ing verdict for insurer, if insured was 
not in good health when policy was 
delivered, was held improper, as tak- 
ing from jury duty of finding wheth- 
er sickness contributed to death. 
Bohannon y. Illinois Bankers’ Life 
Ass’n, 20 S.W.(2d) 950, 223 Mo.App. 
877. (2) Instruction as to right to 
punitive damages was held errone- 
ous as taking question whether such 
damages would be allowed from jury. 
Birmingham Electric Co. v. Shephard, 
110 So. 604, 215 Ala. 316. (3) In 
servant’s action for injuries, an in- 
struction that to be rendered liable 
the master need not have had actual 
knowledge of the unsafeness of the 
horses used by the servant, and that 
proof is sufficiently made out by plain- 
tiff showing that the team and ap- 
pliances were defective and unsafe, 
since such would have been discov- 
ered by the master’s proper inspec- 
tion in time to prevent injury, and if 
conspicuous, such knowledge would 
be presumed, was improper, as in- 
structing the jury to draw conclu- 
sions from presumptions imposed by 
the court. Hackelberry v. Sherlock 
Land & Cattle Co., 180 P. 37, 39 Cal. 


206 
145 P nO TL, 


Carrington, 


App. 764. (4) In purchaser’s action 
against vendor’s agent to recover 
amount paid on execution of contract 
following a rescission thereof for 
fraudulent representations, an _ in- 
struction directing a verdict for de- 
fendant on the ground that the pur- 
chaser’s agent in executing the con- 
tract had acted as the principal, and 
that plaintiff was not a party to the 
contract, was held erroneous, because 
it took from the jury their consider- 
ation of the evidence on this question 
of fact. Harrison v. Gardner Inv. 
Corporation, 111 S.E. 234, 132 Va. 238. 
(5) In an action by a landlord for 
rent against tenants and a guarantor 
of rent, where the only testimony as 
to the amount due was by the land- 
lord, who was not certain as to the 
amount, an instruction that the land- 
lord was entitled to some amount-of 
rents up to the time his agent took 
possession of the nremises was error 
as taking from the jury the question 
of whether the landlord had been 
paid in full up to that time. Keton v. 
Silbert, (Tex.Civ.App.) 250 S.W. 816. 

[b] Instructions properly refused. 
—Atlanta Life Ins. Co. v. Canady, 
(Ala.) 143 So. 561; International Har- 
vester Co. v. Williams, 133 So. 270, 
222 Ala. 589 [foll International Har- 
vester Co. v. Williams, 133 So. 275, 
222 Ala. 595]; Southern Ry. Co. v. 
Smith, 128 So. 228, 221 Ala. 273; Thag- 
gard v. Vafes, 119 So. 647, 218 Ala. 
609; Alabama Fuel & Iron Co. v. 
Baladoni, 73 So. 205, 15 Ala.App. 316; 
Johnston Bros. Co. v. Bentley, 56 
So. 742, 2 Ala.App. 281; Bell Lum- 
ber Co. v. Alewine, 259 S.W. 373, 163 
Ark. 164; Ellis v. Jones, (Cal.App.) 
8 P.(2d) 933; Kingan & Co. v. King, 
100 N.E. 1044, 179 Ind. 285; Trump- 
feller v. Crandall, 155 A. 646, 130 Me. 
279; Abuc Trading & Sales Corpora- 
tion v. Jennings, 135 A. 166, 151 Md. 
392; Misrach vy. Epperson, 168 N.E. 
230, 832 OhioApp. 451; Novak v. Bor- 
ough of Ford City, 141 A. 496, 292 
Pa.5el;) Kirk v.5Ball, 120 Al165)" 45 
R.I. 93; Swofford v. Life Ins” Co. of 
Mirginiar, sua tiie. t, Looe Ss Cu 38 | 
Fitchette v. Sumter Hardwood Co., 


142 S.H. 828, 145 S.C. 53; Rogers v. 
Atlantic Life Ins. Co., 133 S.B. 215, 


135: S.C. 89, 45 A.L.R. 1172; Hines v. 
Mills, (Tex.Civ.App.) 218 S.W. 777 
[cert_den) 41 $.Ct.. 447, 255 U.S.9 576; 
65 L.Ed. 794]; First State Bank of 
Amarillo v. Cooper, (Tex.Civ.App.) 
179. SW. 12953 Pecos ‘& Nv TS Ry. Co: 
v. Welshimer, (Tex.Civ.App.) 170 S. 
W. 263; Texas & P. Ry. Co. v. Wiley, 
(Tex.Civ.App.) 155 S.W.. 856 [rev on 
other grounds (Commn.App.) 206 S. 
W. 833]; Miles v. Eckert, (Tex.Civ. 
App.) 120 S.W. 1137; Houston & T. C. 
R. Co. ve Johnson, (Civ.App.) 118 Swi 
1150 [aff 127 S.W. 539, 103 Tex. 320]; 
D. Buchanan & Son vy. Ewell, 139 S. 
BE. 483, 148 Va. 762; Linkous v. Har- 
ris, 143 S.Ey 83iP 134 Var 63: 

[ce] Instructions held not to with- 
draw issuable questions.—St. Louis, 
I. Ms & S) Ry. Co. vy. ‘Sharp, 17 SUwW. 
95, 115 Ark. 308; St. Louis, I. M. & 
S. Ry. Co. v. Green, 161 S.W. 148, 110 
Ark. 232; In re Johnson’s Estate, 
252 P. 1049, 200 Cal. 299; Idemoto v. 
Scheidecker, 226 P. 922, 193 Cal. 653; 
Wilson vy, Wilson, 162 S.B. 540, 174 
Ga. 238; Yancey v. Montgomery & 
MOUN ee Or is NH 7 1w 7 3), ra eT Si 
Stipe v. Willingham, 143 S.E. 614, 38 
Ga.App. 244; Mechanics’ Ins. Co. of 
Philadelphia v. Teat, 129 S.E. 554, 34 
Ga.App. 361; Harney v. Sanitary Dist. 
of Chicago, 102 N.E. 1070, 260 Ill. 54; 
Westbrook y.,Chicago & N. W. Ry. Co., 
248 Tll.App. 446; Whitley v. Wright 
Carriage Body Co., 186 Ill.App. 300; 
Jackson Hill Coal & Coke Co. v. Mer- 
chants’ Heat & Light Co., 140 N.E. 
532, 193 Ind. 422; Indiana Union 
Traction Co. v. Long, 96 N.E. 604, 176 
Ind. 532; Grand Trunk Western Ry. 
Co. v. Poole, 93 N.E. 26, 175 Ind. 567: 
Petre v. Petre, 121 N.E. 285, 69 Ind. 
App. 57; Miihollin vy, Adams, 115 N, 


E. 803, 66 Ind.App. 376; 
Daywitt, 114 N.E. 694, 63 Ind.App. 
444;. Love v. Ft. Dodge, D. M. & S. 
R. Co., 224 N.W. 815, 20% Iowa 1278; 
Lane vy. Interurban Ry. Co., 180 N. 
W. 895, 190 Iowa 738; Heisel v. Min- 
neapolis & St.-L. R. Co. 171 N.W. 
177, 185. Iowa 885; Louisville & N. 
R. Co. v. Vandiver, 38 S.W.(2d) 965, 


Daywitt v. 


238 Ky. 846; Ahrens v. Chicago, M. 
&ISt. PigRys Coy tl eleNawise 20s Lew 
Minn. 335; Beebe v. Kansas City, 34 


S.W.(2d) 57, 327 Mo. 67; Feil v. First 
Nat. Bank, (Mo.App.) 269 S.W. 936; 
Ellis v. Mansfield, 256 S.W. 165, 215 
Mo.App. 292; Huff v. Doerr,-228 S$) 
W. 849, 206 Mo.App. 563;> McArdle v. 
Omaha & C. B. St. Ry. Co., 170 N.W. 
356, 103 Neb. 82; Adams v. Strain, 
113 A. 209, 80 N.H. 90; Potter Print- 
ing Press Co. v. Newark Daily Adver- 
tiser Pub. Co., 83 A. 969, 82 N.J.Law 
671; Barkley v. Quick, 156 N.W. 544, 
33 N.D. 124; Nordlund v. Lewis & 
Ca, Ra(Cors (Or)! Loe Ps(2e) 29S OF inyvall= 


-hite v. Freed, 299 P. 691, 137 Or. 1; 


Donaghy v. Oregon-Washington R. 
& Nav. Co:, 288 P. 1003, 291 P. 1017, 
133 Or. 663; Lamborn v. Allen Kirk- 
patrick & Co., 135 A. 541, 288 Pa. 

; Cutter v. Mallard Lumber Co., 
99=S: C42 30so8 Hrostaws 
494, 40 S.D. 430; 
Earley-Foster Co. v. United Sugar 
Cos. “Si A., (Tex.Civ.- App.) 237) SUWw. 
322; Guilt, C. &VSeF. Ry. Cov Jus- 
tin Mill & Elevator Co., (Tex.Civ. 
App.) 168 S.W. 411; Atlantic Coast 


Realty Co. v. Robertson’s Ex’r, 116 
S.E. 476, 185 Va. 247; Waddell v. Rob- 
erts, 246 P. 755, 139 Wash. (273; 
Kritzer .v.. Moffat, 2400) 9355." 136 
Wash. 410, 44 A.L.R. 681; Lord v. 
Miller, 150 P. 631, 86 Wash. 436. 

66. Ala.—Feore v. Trammel, 104 
So. 808, 213 Ala. 293; Montevallo 


Mining Co. v. Underwood, 79 So. 453, 
202 Ala. 59; Government Street Lum- 
ber Co. v. Ollinger, 94 So. 177, 18 Ala. 
App. 518 [cert den 94 So. 922, 208 
Ala. 699]. q 
Cal.—Morris v. Morris, 258 P. 616, 
84 Cal.App. 599; Goehring v. Rog- 
ers,"227 BP. 687, 67 CalApp. 253! 
Conn.—Montambault v. Waterbury 
& Milldale Tramway Co., 120 A. 145, 
98 Conn. 584. 
Ind.—Burke v. Middlesworth, 
N.E. 432, 92 Ind.App. 394. 
Me.—Dill v. Androscoggin & K. Ry. 
Co.,-135 A. 248, 126 Me. 1. 
Mo.—Dell v. J. A. Schaefer Const. 
Co., 29 S.W.(2d) 76; Nomath Hotel 
Co. v. Kansas City Gas Co., 253 S.W. 
975, 300 Mo. 240; Rice v. Jefferson 
City Bridge & Transit Co., 216 S.W. 
746; Eley v. City of Cameron, (App.) 
267 S.W. 944. 
N.C.—Shipp v. United Stage Lines, 
13 De Subd Oi Oe Ns Cam Aion 
Tex.—Davis v. Houston Oil Co. of 
Texas, (Civ.App.) 162 S.w. 923; 
Schuette v. Bishop, (Civ.App.) 1453 S. 
W. 377; McCullough Hardware Co. v. 


174 


Burdett, (Civ.App.) 142 S.W. 612; 
pacy v. Lowry, (Civ.App.) 24 S.W. 


Wash.—Coles v. McNamara, 230 P. 
430, 1381 Wash. 377. 

{a] Illustrations.—(1) Instruc- 
tions to adopt one or another of dif- 
ferent conflicting theories, where one 
is just as probable as the other un- 
der the evidence, or to give credence 
to one phase of the evidence, where 
the contrary is just as probable, in- 
vade the province of the jury and are 
properly refused. Nashville, C. & St. 
L. Ry. v. Blackmon, 61 So. 468, 7 Ala. 
App. 530. (2) Where there was evi- 
dence that the whole of a _ public 
square was dedicated by a town to a 
county as a site for a courthouse, 
clerk’s office, and jail, a charge re- 
quested by the town which intimated 
that the dedication consisted of sep- 
arate acts, and excluded the theory 
of the dedication of the _ entire 
square, was on the weight of the evi- 
dence. City of Victdria vy. Victoria 
County, (Civ.App.) 115 S.W. 67 [rev 


568 [64 C.J.] 


which is only evidential is erroneou 
evidence is conflicting, it is error to tell the jury that 
they must find certain facts or for a party desig- 
nated if, they believe certain witnesses,®* or if they 
believe the evidence;®® likewise, that certain facts 
or testimony in evidence should be disregarded,*° 
or that the determination of the ease must be reached 
from the whole evidence, and not from one or more 


sentences alone.*+ 


Limiting jury by “obliged,” “should,” etc. It is in- 


correct to state to the jury that 
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g 67 


Where the 


ings. 


“they would be 


obliged to take the evidence as submitted by plain- 


on other grounds 128 S.W. 109, 103 
Tex. 477]. (3) In an action to re- 
cover land alleged within plaintiffs’ 
boundaries, a given instruction that 
only clear and convincing testimony 
of citizens could be considered was 
held objectionable as an invasion of 
province of jury. 
Copper Co. v. McCarty, 189 S.W. 355, 
125 Ark. 582. (4) An instruction in 
an action for injuries to plaintiff at a 
railroad crossing that, if the evidence 
was evenly balanced as to the speed 
of an engine, and the witnesses as 
to this matter were equally credi- 
ble, it was the jury’s duty to give 
credence to those witnesses who tes- 
tified that the speed did not exceed 
five miles per hour, was erroneous as 
invading the province of the jury. 
Southern Ry. Co. v. Weatherlow, 51 
So. 381, 164 Ala. 151. 

[b] Instructions pronverly refused. 
—Westchester Fire Ins. Co. of New 
York City v. Fitzpatrick, 2 F.(2d) 
651; Philadelphia & R. Ry. Co. v. 
McKibbin, 259 F. 476, 170 C.C.A. 452; 
Mobile & O. R. Co. v. Williams, 121 
So. 722, 219 Ala. 238; Nobles v. Bank 
of Eclectic, 115 So. 18, 217 Ala. 124; 
Davis v. Smitherman, 96 So. 208, 209 
Ala. 244; Ellard v. Goodall, 87 So. 
196, 204 Ala. 644; Birmingham Ry., 
Light & Power Co. v. Drennen, 67 So. 
386, 190 Ala. 176; Louisville & N. R. 
Co. v. Johnson, 50 So. 300, 162 Ala. 
665; Western Union Telegraph Co. v. 
Griffith, 50 So. 91,.161 Ala. 241; Al- 
lison v. Fuller-Smith & Co., 101 So. 
626, 20 Ala.App. 216 [cert den 101 So. 
629, 211 Ala. 616]; St. Louis South- 
western Ry. Co. v. Mitchell, 171 S.W. 
895, 115 Ark. 339, Ann.Cas.1916E 317; 
Curran v. Farle C. Anthony, Inec., 247 
P. 236, 77 Cal.App. 462; Independ- 
ence Coffee & Spice Co. v. Kalkman, 
156 P. 135, 61 Colo. 98; Louisville & 
NR: Co. v. Stafford, 91. S.h. 29, 146 
Ga. 206; Cohen v. Fink Piano Co., 
153 A. 664, 160 Md. 440; Dutcher vy. 
Wabash R. Co., 145 S.W. 63, 241 Mo. 
137; Fox v. Missouri Jobbing House, 
(Mo.App.) 82 S.W.(2d) 130; Weber 
v. Evans, (Mo.App.) 15 S.W.(2d) 370; 
Lott v. Western Union Telegraph Co., 
PLR osteo Oy Lat es-Cawoos BUCK iN, 
Woodson, (Tex.Civ.App.) 209 S.W. 
244; El Paso Electric Ry. Co. v. Ter- 
razas, (Dex:Civ.App.) “208 SW. 387; 
Jacksonville Ice & Electric Co. v. 
Moses, 1384 S.W. 379, 63 Tex.Civ.App. 
42960 Dexas << iP. R. Co. yv. Mosley; 
(Tex.Civ.App.) 124 S.W. 485; Mis- 
Sour Is, Gl. Ry. Co. of Texas vy. 
Reynolds, (Civ.App.) 115 S.W. 340 
[revelZ2 SW. bel," 103 Tex! 31]: 

67. Alabama Fuel & Iron Co. y. 
Minyard, 97 So. 918, 210 Ala. 299; 
Taylor v. J. A. Jones Const. Co., 138 
Sew ola N Or Vion Oasen vi. Ate 
lanta & C. A. Li. Ry., 92 S.E. 472, 107 
S.C. 216. 

[a] Instruction not erroneous.— 
Instruction respecting weight to be 
given mortality tables was held not 
objectionable, as making tables con- 
clusive. Rulison v. Victor X-Ray 
pep poretion, 223 N.W. 745, 207 Iowa 

a Ga.—Jarrett v. Arnold, 30 Ga. 
eos 

Idaho.—Ralston v. Plowman, 1 Ida- 
ho 595. 


For later cases, developments and changes in the law see Annot. 


Buffalo Zine &| 


Tll.— Warren v. Wright, 103 Ill. 298; 
Clement v. McConnel, 14 Ill. 154. 

Ind.—Lawrenceburgh, ete, R. Co. 
v. Montgomery, 7 Ind. 474. * 

Mass.—Tufts v. Seabury, 11 Pick. 
140. . 

N.Y.—Dolan v. Delaware, etc., Ca- 
nal Co., 71 N.Y. 285; Chapman vy. Erie 
R. Co., 55 N.Y. 579; Wagner v. Met- 
ropolitan St. R. Co., 81 N.Y.S. 191, 
79-App.Div. 591 [aff 68 N.E. 1125, 
L7G INGY 29 6101s WecG rath) Vv.) Mermo- 
POlitantke lS ;COn 6) OND Gael S.00)5 
Reilly v. Third Ave. R. Co., 37 N-Y-S. 
593, 16 Mise. 11 [aff 35 N.Y.S. 1030, 14 
Misc. 445]. 

N.C.—Hardin v. Murray, 68 N.C. 
534; Gaither v. Ferebee, 60 N.C. 303; 
Horney, Coffin & Co. v.. Craven, 26 
NGC eos: 

W.Va.—Dickeschied v. Pxchange 
Bank, 28 W.Va. 340. i 

69. Watts v. Metropolitan Life 
Ins. Co., 100 So. 812, 211 Ala. 404; 
Brown y. Mobile Electric Co., 91 So. 
802, 207 Ala. 61; Louisville, etc., R. 
Co. v. Malone, 20 So. 33, 109 Ala. 509; 
Knight v. Bell, 22 Ala. 198; Birming- 
ham Ry., Light & Power Co. v. Elmitt, 
57 So. 1015, 3 Ala.App. 664. 

[a] Instructions properly refused. 
—Jefferson County Burial Soc. v. Cot- 
ton, 133 So. 256, 222 Ala. 578; Jeffer- 
son County Burial Soc. v. Scott, 118 
So. 644, 218 Ala. 354; Dixon v. Hotel 
Tutwiler Operating Co., 108 So. 26, 
214 Aka. 396; Howell v. Howell, 98 So. 
630, 210 Ala. 429; Birmingham, E. & 
B. R. Co. v. Feast, 68 So. 294, 192 Ala. 
410; Birmingham Ry., Light & Power 
Coy Ve Bushy 6S orion lio Adan. or 
Louisville & N. R. Co. v. Young, 53 So. 
213, 168 Ala. 551; Montgomery Moore 
Mfg. Co. v. Leeth, 50 So. 210, 162 Ala. 
246; Sunny South Grain Co. v. Na- 
tional MeedCo.y 101 So; 9542)" 205 Ala: 
App. 145 [cert den 101 So. 546, 211 Ala. 
OMe INAS bh vilken @ sy Soe Stee tae ERY; maaves 
Hinds, 60 So. 409, 9 Ala.App. 534. 

70. Ga.—Lamar v. Glawson, 38 Ga. 
252; Stiles v. Shedden, 58 S.E. 515, 2 
Ga.App. 317. 

Ill.—Smith v. Gillett, 50 Ill. 290; 
Myers v. Walker, 31 Ill. 353. 

N.Y.—Norden v. Duke, 113 N.Y-S. 
494, 129 JApp-Div.) 158. afi 992 Ni! 
1094, 198 N.Y. 562]. 

N.C-—Blum vy. Southern Ry. Co., 
122 S.E. 562, 187 N.C. 640. 

Tex.—Orient Ins. Co. v. Wingfield, 
108 S.W. 788, 49 Tex.Civ.App. 202; 
Hunter v. Malone, 108 S.W. 709, 49 
Tex.Civ.App. 116; International, etc., 
R. Co. v. Howell, (Civ.App.) 105 S.W. 
560 [aff 111 S.W. 142, 101 Tex. 603]; 
Texas, etc., R. Co. v. Bailey, 96 S.W. 
1089, 48 Tex.Civ.App. 553. 

W.Va.—Mingo County Court v. 
Chatiaroy Coal Co., 142 S.E. 430, 105 
W.Va. 321. 

71. Riddle v. Webb, 18 So. 323, 110 
Ala. 599. 

[a] Reason for rule.—The jury 
has a right to accept a part of the 
evidence and reject the rest if circum- 
stances warrant. Riddle v. Webb, 18 
Bae 110 Ala. 599. 

- Warner v. McLay, 103 A. 
92, Conn. 427, y ety 

3. Turnage v. Austin, 11 .E. 
Bee tee N.C. 266. eae: 

- American Ins. Co. of Newark 
N. J., v. Paggett, 128 N.E. 468, 73 Ind. 


[§§ 500-501 


tiff,’*2 or if they believe certain facts they “ought to 
find from that,”7* or that they “cannot hghtly brush 
aside such testimony. ( 
jury “should” take certain elements into considera- 
tion has been held to be incorrect,’*® the word “may” 
being preferred.’® ; ; 

[§ 501] (2) Directing Verdict or Certain Find- 
When facts are in dispute and the issue is 
for the jury, it is improper for the court to give in- 
structions which in effect direct that a certain ver- 
dict or certain facts be found,’? or which are per- 


774 An instruction that the 


App. 677. 

75. See Christ v. Chicago Rys. Co., 
191 Ill.App. 69. 

76. See Elliott v. Maves, 196 Ill. 
App. 605; Christ v. Chicago Rys. Co., 
191 Ill.App. 69. 

77. U.S.—Delaware, L. & W. Ry. 
ce v. Tuovinen, 240 F. 678, 153 C.C.A. 


Ala.—Central of Georgia Ry. Co. v. 
Graham,” 127 So. 213, 220 Ala.” 645; 
Eggleston v. Wilson, 100 So. 89, 211 
Ala. 140; Southern Ry. Co. v. Ellis, 
60 So. 407, 6 Ala.App. 441. 

Ark.—Valentine v. Edwards, 166 S. 
Wa b3ds W2 Arik 354: 

Cal.—Worley v. Spreckels Bros. 
Commercial Co., 124 P. 697, 163 Cal. 
60; Buttrick v. Pacific Electric Ry. 
Co., 260 P. 588, 86 Cal.App. 136; But- 
ler-Veitch v. Barnard, 247 P. 597, 77 
Cal.A. 709. 

Colo.—Independenee Coffee & Spice 
Ce: v. Kalkman, 156 PR. 135, 61 Colo. 

Ga.—Case-Fowler Lumber Co. v. 
Brown, 113 S.E. 808, 154 Ga. 175. 

Ill.—Snyder v. Steele, 122 N.E. 520, 
287 Ill. 159; Bone Gap Banking Co. v. 
Porter, 203 Hil.App. 15. 

Ky.—Wells v. Cumberland Tele- 
phone & Telegraph Co., 198 S.W. 721, 
178 Ky. 261. 

Md.—Nelson v. Jacques, 153 A. 20, 
160 Md. 197. 

Mass.—Anti v. Boston Elevated Ry. 
Co., 141 N.E. 598, 247 Mass. 1. 

Mich.—Miller v. Michel, 198 N.W. 
950, 227 Mich. 497; Noll v. Hirsch- 
feld, 195 N.W. 101, 224 Mich. 439. 

Mo.—Harms v. Emerson Electric 
Mfg. Co., 41 S.W.(2d) 875; Elder v. 
Richards, 34 S.W.(2d) 23; Maher v. 
Donk Bros. Coal & Coke Co., 20 S.W. 
(2d) 888, 323 Mo. 799; Gettemeyer 
v. Thies, (Apps) 51 °"S.W.(2a) 868; 
Birdsong v. Jones, 30 S.W.(2d) 1094, 
225 Mo.App. 242; Kessler v. West 
Missouri Power Co., 283 S.W. 705, 221 
Mo.App. 644; Crow vy. Stevenson, 
(App.) 274 S.W. 1102; Tucker v. Car- 
ter, (App): 211 SiwWe, £38! 

Mont.—General Fire Extinguisher 
Co. v. Northwestern Auto Supply Co., 
223 P. 504, 70 Mont. 1; Lingquist v. 
Seibold, 199 P. 709, 62 Mont. 162 [rev 
on other grounds 204 P. 170, 62 Mont. 
166]; O’Brien v. Corra-Rock Island 
Mining Co., 105 P. 724, 40 Mont. 212. 

N.Y.—Raught v. Weed, 155 N.Y.S. 
1058, 170 App.Div. 188, 15 Mills 523. 

N.C.—Davis v. Hilton Lumber Co., 
117 S.B.. 50, 185. N.C. 227; Daniell ws 
DION Gis es OD OluNE@. esi 

Okl.—King Auto Service v. Hodges, 
288 B. 483, 1438 Okl. 260. 

R.I.—Nahabedian v. United Electric 
Ry se VCos slo A. So) 50h Rake 74bo- 
Mapp es v. Haber, 147 A. 882, 50 R. 

Tex,.—Galveston, HH. & -S... A. Ry. 
Co. v. State, 216 S.W. 393, 218 S.W. 
361, 110 Tex. 128 [rev (Civ.App.) 194 
S.W. 462]; Danner v. Walker-Smith 
Co., (Civ.App.) 154 S.W. 295; Glenn 
Lumber Co. v. Quinn, (Civ.App.) 140 
S.W. 863; Texas & P. Ry. Co. v. Tuck, 
(Civ.App.) 116 S.W. 620 [aff 123 S.wW. 
406, 103 Tex. 72]. 

W.Va.—Musick v. Home Ins. Co., 
142 S.H. 436, 105 W.Va. 341. 

[a] Charges not in effect directing 
verdict.—Birmingham Ry., Light & 


ations, same title and section number, 


1 Seles aba an ga 


t, 
‘ ' 


§§ 501-502] 


emptory’* or mandatory in character,’® or general 
When a fact is conclusively 
a peremptory instruction so to find is 
A charge which 
in effect authorizes a verdict for one party, although 


affirmative charges.*° 
established, 
not on the weight of evidenee.*! 


Power Co. v. Drennen, 57 So. 876, 175 
Ala. 338, Ann.Cas.1914C 1037; Natural 
Gas & Fuel Corporation v. Alotto, 11 
S.W.(2d) 769, 178 Ark. 461; St. Louis- 
San Francisco Ry. Co. vy. Miller, 292 
S.W. 986, 173 Ark. 597; Gilmore v. 
Los Angeles Ry. Corporation, 290 P. 
22 [superseded 295 P. 41, 211 Cal. 
192]; Cooper v. Smith, 289 P. 614, 209 
Cal. 562; Metcalf v. Romano, 257 P. 
114, 83 Cal.App. 508; Moyles v. Con- 
necticut (Co; .1602 A. 3 07,) Lid sConn, 
80; Pilstrand v. Swedish Methodist 
Church, T1sr NR 958,205 Li 46; 
Niederle v. Chicago Rapid Transit 
Co., 264 Ill.App. 347; Indianapolis & 

 Draction= Co. “vs Roach, 135: N-By 
334, 192 Ind. 384; Weant v. Southern 
Trust & Deposit Co., 77 A. 289, 112 
Md. 4638; Bennett v. Maurice, 127 N. 
W. 367, 162 Mich. 254; Trowbridge v. 
Fleming, (Mo.) 269 S.W. 610; Hyre 
v. Becker, (Mo.App.) 18 S.W.(2d) 137; 
Plater v. W. C. Mullins Const. Co., 17 
S.W.(2d) 658, 223 Mo.App. 650; Ho- 
himer v. City Light & Traction Co., 
262 S.W. 408, 218 Mo.App. 138; Jep- 
son v. Shaw Transfer Co., 243 S.W. 
370, 211 Mo.App. 366 [cert quashed 
250 S.W. 396]; Distler v. Missouri 
Pac, Ry. Co., 147 S.W. 518, 163-Mo, 
App. 674; Cauley v. Dunn, 83 S.E. 16, 
LOT NG. 325 INortolkiG& Way. Cory. 
Hardy, 148) S:Be. 83052 1o2M Vas “793: 
See also Pierce v. Chicago City Ry. 
Co., 202 Ill.App. 69; Industrial Mfg. 
Co. v. Deutsch, 185 Ill.App. 348. 

78. Ala.—Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242. 

Ariz.—Rio Grande Oil Co. v. Upton 
Oil Co., 266 P. 3, 33 Ariz. 474. 

P Louis-San Francisco Ry. 
Co. v. Steele, 46 S.W.(2d) 628, 185 
Ark. 196; Wisconsin & Arkansas Lum- 
ber Co. v. Jackson, 260 S.W. 418, 163 
Ark. 436; Eisenkramer v. Eck, 258 S. 
W. 368, 162 Ark. 501; First Nat. Bank 
v. Stokes, 203 S.W. 1026, 134 Ark. 368; 
Aluminum Co. of North America v. 
Ramsey, 117 S.W. 568, 89 Ark. 522 
Fall 8329S:Cts 76,.222 US. 251,°66 ti. Ed, 
185]. 

Ga.—Underwood v. Underwood, 159 
S.E. 725, 43 Ga.App. 643. 

Tll.—Ames v. Armour & Co., 257 I11. 
App. 449. 

Miss.—Boothe v. Teche Lines, 143 
So. 418. 

Mo.—Roman vy. King, 233 S.W. 161, 
289 Mo. 641, 25 A.L.R. 1263; Roberts 
v. Wilson, 33 S.W.(2d) 169, 225 Mo. 
App. 932; McClure v. H. R. Ennis 
Real Estate & Investment Co., 268 S. 
W. 675, 219 Mo.App. 112; Loveland v. 
Chapman, 267 S.W. 70, 218 Mo.App. 
679. 

Mont.—Mosback v. Smith Bros, 
Sheep Co., 210 P. 910, 65 Mont. 42. , 

Tex.—Eastern Texas Electric Co. 
v. Rhymes, (Civ.App.) 1 S.W.(2d) 
688; Putman v. Coleman, (Civ.App.) 
277 S.W. 213; Hines v. Parsons, (Civ. 
App.) 221 S.W. 1027; Kerr w State, 
(Civ.App.) 205 S.W. 474, 206 S.W. 363; 
Gulf T. & W. Ry. Co. v. Dickey, (Civ. 
App.) 171 S.W. 1097 [rev 187 S.W. 
S42 Gulf, C&S. BF. Ry. Coz v. Ken- 
nedy, (Civ. "ApD.) 139 S.W. 1009. 

Va.—Oppenheimer Vv. Linkous’ 
Adm’x, 165 S.E. 385; Thomas Branch 
& Co. v. Riverside & Dan River Cotton 
Mills, 137 S.E. 614, 147 Va. 522. 

[a] Charges held not peremptory 
in effect.—General Cigar Co. v. First 
Nat. Bank, 290 F. 143; Arkansas Pow- 
er & Light Gavriel Connelly, (Ark.) 49 
S.W.(2d) 387; Barbour v. 4#tna Life 
ins: Cov 224s App. 3125, WESers Ne 
Paustian, 180 N.W. 873, 190 Iowa 638; 
Louisville Som Ne te CO; ways Stephens, 
220 S.W. 746, 188 Ky. 1; Consolidated 
fuel Co. v. Coursen, 319 P. 911, 96 
Okl. 40; Jenkins v. Trice, 147 S.E. 951, 
152 Va. 411. 
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is error.®? 


79. Pawlisch y. Atkins, (Ind.App.) 
182 N.E. 636. 
[a] Instructions held not manda- 


tory.—Warl Park State Bank y. Low- 
mon, 161 N.E. 675, 92 Ind.App. 25; 
Fowler v. Apperson, 104 S.H. 753, 180 
N.C. 660. 

80. Weeden v. Asbury, 138 So. 267, 
223 Ala. 687; Lincoln Reserve Life 
Lnts.h CO.Ey, Armes, 110. Sov 818,215 
Ala. 407; City of Montgomery v. 
Ferguson, 93 So. 4, 207 Ala. 430; Byrd 
Vv. Beall, 50 So. -53;- 161 Ala, 594; 
Lowery v. Cain, 117 So. 1538, 22 Ala. 
App. 482; McLeod Lumber Co. v. 
Nees! 114 So. 176, 22 Ala.App. 

{a] Instruction held not affirma- 
tive charge.—Alabama By-Products 
Corporation v. Cosby, 115 So. 31, 217 
Ala. 144. 


81. Bishop v. Millers’ Indemnity 
Underwriters, (Tex.Civ.App.) 254 S. 
W. 411. 

82. Smith Ny Marbut-Williams 


139 S.B. 590, 37 Ga.App. 


83. U.S.—Ward v. 
(2d) 660. 

Ala.—Williams v. Bolding, 124 So. 
892, 220 Ala. 328; City Nat. Bank v. 
Nelson, 107 So. 849, 214 Ala. 297; 
Corona Coal Co. v. Thomas, 101 So. 
673, 212 Ala. 56; Grauer v. Alabama 
Great Southern R. Co., 96 So. 915, 209 
Ala. 568; Renfroe v. Collins & Co., 78 
Sor 1395.5 20i e Alla. (489°) NOMBrien vv. 
Birmingham Ry., Light & Power Co., 
(2 So i843l9T Adak 9% FPulimian Co, 
VaeMieyver, “TO (Soe 763)' 195 ) Alan 39% 
Louisville & N. R. Co. v. Godwin, 67 
So. 675, 191 Ala. 498; Whitsett v. Be- 
lue, 54 So. 677, 172 Ala. 256; Alabama 
Consol. Coal & Iron Co. v. Heald, 53 
So. 162, 168 Ala. 626; Louisville & N. 
Ree CO. ve VOUNE Soe SO.n2 tom 1 Oo MeAlas 
551; Aizenshtat v. Thomason, 123 So. 
275, 23 Ala.App. 258; Minor v. Cole- 
man, 74 So.- 841, 16 Ala.App. 5; Sta- 
ples v. Steed, 60 So. 499, 6 Ala.App. 
594; HE. E. Forbes Piano Co. v. H. C. 
& W. B. Reynolds, 56 So. 270, 1 Ala. 
App. 501. 

Ark.—Murdock v. Reynolds, 22 S. 
W.(2d) 1007, 180 Ark. 729; Hamopel- 
Lawson Mercantile Co. v. Poe, 277 S. 
W. 29, 169 Ark. 840; Williams v. Car- 
son, 191 S.W. 401, 126 Ark. 618; Kan- 
sas City Southern Ry. Co. v. Drew, 
147-S.W. 50, 103 Ark. 374; LL. B. Price 
Mercantile Co, v. Cuilla, 141 S.W. 194, 
100 Ark. 316. 

Cal.—Wilkinson vy. United Rail- 
roads’ of San Francisco, 232 P. 131, 
195.Cal. 185; Soda v: Marriott, 5 P. 
(2d) 675, 118 Cal.App. 635; Allwein 
v. Asbury Truck Co., 3 P.(2d) 320, 116 
Cal.App. 736; Starkey v. Market St. 
Ry. Co., 265 P. 839; 90 Cal.Apnp. 249; 
Comer v. Los Angeles Ry. Corpora- 
tion, 225 P. 869. 66 Cal.App. 219; Har- 
ris v. Union Transfer Co. of Long 
Beach and Los Angeles, 222 P. 632, 
64 Cal.App. 675; De Soto v. Pacific 
Electric Ry. Co., 193 P. 270, 49 Cal. 
App. 285; Thompson v. Southern Pac. 
Com TEL Re 2h 3 Cal App. 567: 

Conn.—Temple. v. Gilbert, 85 A. 
380, 86 Conn, 335. 

Fla.—Holman Live Stock Co. v. 
Louisville & N. R. Co., 87 So. 750, 81 


Lumber Co., 
239 
Morrow, 15 F. 


Fla. 194. 

Ga.—Cowart v. Strickland, 153 S.E. 
415, 170 Ga. 530; Holbrook v. Mont- 
gomery, 141 S.E. 408, 165 Ga. 514; 
Mathews v. Mathews, 133 S.E. 254, 
162 Ga. 233; Western & A. R. Co. v 


Summerour, 77 S.E. 802, 139 Ga. 545; 
Addison v. Edwards, 75 S.BE. 648, 138 
Ga. 623; Carter v. Davidson, 75 S.B. 
155, 138 Ga. 317; Briesenick v. Di- 
mond, 126 S.E. 306, 33 Ga.App. 394; 
F. BE. Nellis & Co. v. Houser, 125 S.E. 
790, 33 Ga.App. 266; Roberson vy. 
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instruction which directly or impliedly determines 
an issuable question of fact is error,5* and is prop- 
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the preponderance of evidence may be otherwise, 


An 


Weaver, 104 S.E. 912, 25 Ga.App. 726; 
Schaufele vy. Central of Georgia Ry. 


Co., 65 S.E. 708, 6 Ga.App. 660. 
Idaho.—Quillin v. Colquhoun, 247 
P, 740, 42 Idaho 522. 
Ill.—Mayville v. French, 92 N.E. 


Hilers v. Peoria Ry. 


919, 246 Ill. 434; 
Stephens v. El- 


Co., 200 Ill.App: 487; 
kins, 126 I1l.App. 619; Field v. Win- 
heim, 123 Ill.App. 227. See Erwin & 
Maxwell v. Johnson, 200 Ill.App. 644; 
Johnson v. Galesburg & Kewanee 
Electric Ry. Co., 193 Ill.App. 387. 
Ind.—Princeton Coal Co. v. Dowdle, 


142 N.E. 419, 194 Ind. 262; Beem v. 
Beem, °141 N-E. | 81, 193° Ind. 484%; 
Fletcher American Nat. Bank v. 


CreScent Paper Co., 139 N.E. 664, 193 
Ind. 329; Talge Mahogany Co. v. Bur- 
rows, 130 N/E. 865, 191%. Ind. 167; 
Long v. Neal, 132 N.E. 252, 191 Ind. 
118; Union Traction Co. of Indiana 
v. Berry, 121 N.E. 655, 124 N.B. 737, 
188 Ind. 514; Michigan City v. Wer- 
ner, 114 N.E. 636, 186 Ind. 149; Young 
v. Paul, 132 N.E. 602, 76 Ind.App. 538; 
Beck y. Indianapolis Traction & Tevr- 
minal Co., 119 N.E. 528, 67 Ind.App. 
635; Buchanan v. Caine, 106 N.E. 885, 
57 Ind.App. 274; Virgin v. Lake Erie 
& W.R. Co., 101 N.E. 500, 55 Ind.App. 
216 
Towa.—Seddon v. Richardson, 205 
N.W. 307, 200 Iowa 763; Eckstein v. 
Storck, 203 N.W. 796, 199 Iowa 1375. 
Kan.—Tuttle v. Missouri Pac. Ry. 
Co., 119 P. 370, 86 Kan. 28. 
Me.—Hotchkiss v. Bon Air Coal & 
Iron Co., 78 A. 1108, 108 Me. 34. 
Md.—Dashiell v. Jacoby, 120 A. 751, 
142 Md. 330. 


Mass.—Clayton v. Holyoke St. Ry. 


Co., 128 N.E. 460, 236 Mass. 359. 
Mich.—Groenland Vv. Phenix 
Sprinkler & Heating Co., 216 N.W. 


431, 240 Mich. 621; McCain v. Smith, 
OTe INRA Viee nt OniO; 172 Mich. 1. 

ee Ve ae v., Missouri Pac. oR: 
Co., 23 S.W.(2d) 1034, 324 Mo. 530; 
Spindler v. Wells, 276 S.W. 387; Me- 
Clure, v. H. R. Ennis Real Estate & 
Investment Co., 268 S.W..675, 219 Mo. 
App. 112; Compton Heights Laundry 
Co. v. General Accident, Fire & Life 
Assur. Corp., Limited, of Perth, Scot- 
land, 190 S.W. 382, 195 Mo.App. 313; 
Reed v. Kansas Condensed Milk Co., 
174 S.W. 110, 187 Mo.App. 542. 

Neb,—Hanika v. Lincoln Traction 
Co., 153 N.W. 568, 98 Neb. 588. 

N.Y.—Metzger v. Cushman’s Sons, 
152 N.E. 695, 248 N.Y. 118; Unger v. 
Belt Line Ry. Corporation, 136 N.E. 
303, 234 N.Y. 86; Weiseltier v. Ja- 
coby, 222 N.Y.S. 46, 220 App.Div. 582; 
Vollmer vy. Automobile Fire Ins. Co. 
of Hartford, Conn., 202 N.Y.S. 374, 207 
App.Div. 67; Nicole v. Small, 199 N. 
YiS.) 28,/7°205: -AppiDiv. 347) Derry: Vv. 
Green, 173 N.Y.S. 309, 185 App.Div. 
517; Boston Ins. Co. v. Brooklyn 
Heights) RR. Cos) 169) INJYoSs 25 ase 


App.Div. 1; Puleo v. Stanislaw Hold- 
ing Corporation, 213 N.Y.S. 601, 126 
Mise. 372. 


N.C.—Snow Hill Live Stock Co. v. 
Holland, 121 S.E. 588, 187 N.C. 346, 


91, 100) Ohio St 
Okl.—Shobe v. Sykes, 288 P. 1072, 
144 Okl. 18; Clark v. Uihlein, 152 P. 
589, 52 Okl. 48; Waldock v. First Nat, 
Bank, 143 P. 53, 438 Okl. 348; Midland 
Valley R. Co. v. Featherstone, 123 P. 
1123, 32 Okl. 837; St. Louis'& S: E.R. 
Co. v. Wilson, 124 P. 326, 32 Okl. 752; 
Leavitt v. Deichmann, 120 P. 983, 30 
Okl. 423. 
Or.—Anderson v. Wallowa Nat. 
Bank, 198 Meo oG0s at 00m Ore 679. 
Pa.—Bisaillon vy. Philadelphia Rap- 
id Transit Co., 84 Pa.Super. 153. 
S.C.—Hugegin v. Town of Gaffney, 
132 S.H. 163, 134 S.C. 114; .Carolina 
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erly refused, if requested.£4 Thus, when the ques- | tion of negligence is one of fact, the rule ap- 


Rice Co. v. West Point Mill Co., 82 
S.E. 679, 98 S.C. 476. 
Tex.—-Galveston Electric Co. Vv. 
Marangola, (Commn.App.) 283 S.W. 
777 [rev on other grounds (Civ.App.) 
273 SW. 311]; City of Nacogdoches 
v. Wise, (Civ.App.) 300 S.W. 949; 
Shelton v. Shelton, (Civ.App.) 281 S. 
W. 331; Millers’ Indemnity Under- 
writers v. Schrieber, (Civ.App.) 240 
S.W. 963; Gulf, C. & S. F. Ry. Co. v. 
Helms Bros., (Civ.App.) 211 S.W. 597; 
Houston Chronicle Pub. Co. v. Mur- 
ray, (Civ.App.) 185 S.W. 407; Perrow 
v. San Antonio & A. P. Ry. Co., (Civ. 
App:) 178 "Sow. 973, 182 Sow. -496; 
A. S. Cameron Steam Pump Works Vv. 
Lubbock Light & Ice Co., (Civ.App.) 
147 S.W. 717; Burnham y. Hardy Oil 
Co., (Civ.App.) 147 S.W. 330 [aff 195 
S.W. 1139]; Pecos & N. T. Ry. Co. v. 
Thompson, (Civ.App.) 140 S.W. 1148 
[rev on other grounds 167 S.W. 801, 
106 Tex. 456]; Frizzell v. Woodman 
Pub. Co., (Civ.App.) 130 S.W. 659; 
Glege v. Gulf, C.& S. F. Ry. Co., (Civ. 
App.) 127 S.W. 1098 [aff 137 S.W. 
109, 104 Tex. 280]; Webb v. J. L. 
Wiginton & Co., 118 S.W. 856, 55 Tex. 
Civ.App. 413. rf 
Utah.—Smith v. Cummings, 117 P. 
88, 39 Utah 306, Ann.Cas.1913E 129. 
Va.—Rickard v. Rickard, 115 S.E. 
Way v. Baydush, 
Torbert v. 
95 S.E. 


869, 134 Va. 485; 
112 S.B. 611, 133 Va. 400; 
Atlantic Coast Line R. Co., 
635, 122 Va. 682. 

Wash.—Morehouse v. City of Ever- 
ett, 252 P. 157, 141 Wash. 399, 58 A. 
L.R. 1482. ; 

W.Va.—Nash v. Fidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
GHz OS. Avia. Be LOL: 

Wis.—Ruka v. Zierer, 218 N.W. 358, 
195 Wis. 285; Marlatt v. Western 
Union Telegraph Co., 167 N.W. 263, 
167 Wis. 176. 

[a] Instructions construed as not 
determining question of fact.—Mar- 
land vy. Philadelphia & R. Ry. Co., 
CAGE ReOde Wins AO. OcAne clus Leenca Gen 
Soe CilOl, yo4be Urls. 6 lds som er Ed. 
540]; Escanaba Mfg. Co. v. O’Don- 
nell, 212 F. 648, 129 C.C.A. 184; Faulk- 
ner v. Gilchrist, (Ala.) 143 So. 803; 
Feore v. Trammel, 102 So. 529, 212 
Ala. 325; Scarpulla v. Giardina, 96 
So. 593, 209 Ala. 550; Vansandt v. 
Brewer, 95 So. 463, 209 Ala. 131; Cen- 
tral of Georgia Ry. Co. v. Ellison, 75 
So. 159, 199 Ala. 571; Randle v. Bir- 
mingham Ry., Light & Power Go., 53 
So. 918, 169 Ala. 314; St. Louis-San 
Francisco Ry. Co. v. Pearson, 281 S. 
W. 910, 170 Ark. 842 [cert den 273 
(OES Ate ae 3S: Ct ol OF. LAM GeNS 5.35] 
Taylor v. Pacific Electric Ry. Co., 158 
P. 119, 172 Cal. 638; Galbreath v. Si- 
mas, 119 P. 86, 161 Cal. 303; Bogue 
v. Roeth, 276 P, 1071, 98 Cal.App. 257; 
Carey v. Pacific Gas & Hlectriec Co., 
Cie Peo Cal Apps 129% “Fonts. v. 
Southern Pac. Co., 159 P. 215, 30 Cal. 
App. 638; Courtenay v. Standard Box 
Coe any 778, 16 Cal.App. 600; 
Baldwin v. City of Norwalk, 112 A. 
660, 96 Conn. 1; Duncan v. Bailey, 
134 S.Be 87, 162 Ga. 457; Brown v. 
Wells, 181) S:1..159, 161 Ga. 413;" Bell 
Vv. Holland, 103 S.E. 681, 150 Ga. 311; 
Butler v. Central of Georgia Ry. Co., 
151 S.E. 834, 41 Ga.App.. 115; Goble 
v. Boise-Payette Lumber Co., 224 P. 
439, 38 Idaho 525; Pittsburgh, C., C. 
& St. L. R. Co. v. Bunting, 149 N.E. 
916, 84 Ind.App. 45; Cullman v. Terre 
Haute, I. & EK. Traction Co., 109 N.E. 
52, 60 Ind.App. 187; Evansville Gas & 
Electric Light Co. v. Robertson, 100 
N.E. 689, 55 Ind.App. 353; Southern 
Ry. Co. v. Crone, 99 N.B. 762, 51 Ind. 
App. 300; Attna Life Ins. Co. v. Crab- 
tree, 142 8.W. 690, 146 Ky. 368; i 
v. Buck’s Stove & Range Co., 
49 S.W.(2d) 47; Maher v. Donk Bros. 
Coal & Coke Co., 20 S.W.(2d) 888, 323 
Mo. 799; Kidd v. Chicago, R. I. & P. 


Ry. Co., (Mo.) 274 SW. 1079 [eert 
den 46 S.Ct. 119, 1269). US5582) 700. 
Ed. 424]; Hurlburt v. Bush, 224 S.W. 
323, 284 Mo. 397; Reid v. St. Louis & 
SF. R. Co.,*(Mo.) 187 S.W.-15; Jef= 
frey v. Union Electric Light & Power 
Co., 153 S.W. 498, 171 Mo.App. 29; 
Wagner v. Farmers’ & Merchants’ 
Ins. Co., 1833 N.W. 650, 90 Neb. 463; 


Rhodehouse v. Director General of 
Railroads, 111 A. 662, 95 N.J.Law 
355; Hicks v. Love, 161 S.E. 394, 201 


N.C. 7738; Goodstein, v. King, 148), Ac 
300, 298 Pa. 313; Manley v. Bailey, 
L495 SS. Ee LASS tS Ses 66a Barns 
Kéndally 80° SiR: 624;°°96 (S.C 33855 
Kendrick v. Northwestern R. Co. of 
South Carolina, 80 S.E. 608, 96 S.C. 
339; Philadelphia Trust Co. v. John- 
son;; (Tex. Civ-Appy) 925% VSIWs 12805 
Hines v. Jones, (Tex.Civ.App.) 225 S. 


Wieal2e = Mexasth Soa Poin yelGoumnves 
Hughes, (Tex.Civ.App.) 192 S.W. 
LOM Missourijck. <“e Dany. Con of 


Texas v. Burk, (Tex.Civ.App.) 160 S. 
W. 629; San Antonio & A. P. Ry. Co. 
v. Stewart, (Tex.Civ.App.) 146 S.W. 
59S se Missouri ee & VIM Ry: Co. ot 
Texas v. Dement, (Tex.Civ.App.) 115 
S.W. 635; Budde v. Wahlquist, 216 P. 
849, 125 Wash. 500; Dahlgren v. Chi- 
CAL ONIN oc sO. RVs (COs LL AS) moot 
85 Wash. 395; Hanes v. Hermsen, 236 
N.W. 646, 205 Wis. 16. See Haynes 
v. Saline County Coal Co., 206 Ill.App. 
264. 

84. Ala.—Birmingham Electric Co. 
v. Wood, 130 So. 786,.222 Ala. 103; 
Walker County y. Davis, 128 So. 144, 
221 Ala. 195; Woodward Iron Co. v. 
Burges, 121 So. 399, 219 Ala. 136; City 
of Birmingham v. Whitworth, 119 So. 
841, 218 Ala. 603; Heralds of Liber- 
ty. CollinsPiLLO0s Sons28374 26 Adland 
Ruffin Coal & Transfer Co. v. Rich, 
108 So. 596, 214 Ala. 688; Security 
Bank & Trust Co. of Memphis, Tenn., 
v. Laney, 108 So. 367, 214 Ala. 561; 
Life & Casualty Co. of Tennessee vy. 
Street, 105 So. 672, 218, Ala. 588; 
Southern Ry. Co. vy. Cates, 100 So. 356, 
211 Ala. 282; Bains Motor Co. v. Le 
Croy, 96 So. 488, 209 Ala. 345; Chand- 
ler v. Birmingham News Co., 95 So. 
886, 209 Ala. 208; Johnson v. John- 
500,211) SO. den, 20k Ala. 241,06) Acute 
1031; Hodges y. Davis, 75 So. 300, 
199 Ala. 685; Pullman Co. v. Meyer, 
70 So. 763, 195 Ala. 397; Aldrich Min- 
ing Co. v. Pearce, 68 So. 900, 192 Ala. 
195; Little Cahaba Coal Co. v. Gil- 
bert, 59 So. 445, 178 Ala. 515; Gil- 
lespie v. Hester, 49 So. 580, 160 Ala. 
444; Louisville & N. R. Co. v. Cheat- 
wood, 68 So. 720, 14 Ala.App. 175; 
Alabama Great Southern R. Co. v. 
Neal, 62 So. 554, 8 Ala.App. 591. 

Ark.—Hardy v. Cloe, 263 S.W. 968, 
165 Ark. 253; Missouri Pac. R. Co. v. 
Carey, 212 S:W. 80, 138 Ark. 563. 

Cal.—Bloom vy. Pacific Mut. Life 
Ins. Co. of California, 259 P. 496, 85 
Cal.App. 419; Jones v. Southern Pac. 
Co., 239 P. 429, 74 Cal.App. 10; Fonts 
v. Southern Pac. Co., 159 P. 215, 30 
Cal.App. 633. 

Ga.—Central of Georgia Ry. Co. v. 
Barnett, 134 S.E. 126, 35 Ga.App. 528. 


Ill.—Stevick v. Vennum, 227 111. 
App. 86; Mueller vy. New York Life 
Ins: Co.,; 221 TllLApp.- 420°) Wilson 


Grocery Co. v. National Surety Co., 
218 Ill.App. 584; Sturm v. Central 
Oil Co., 156 I1l.App. .165. 
Ind.—Cincinnati, I. & W. R. Co. v. 
Little, 181 N.E. 762, 190 Ind. 662; 
Southern Indiana Gas & Electric Co. 
v. Vaughn, 151 N.H. 742, 85 Ind.App. 
516; Indianapolis Southern R: Co. vy, 
Emmerson, 98 N.H. 895, 52 Ind.App. 
403; Southern Indiana Gas Co. v. 
Tyner, 97 N.H. 580, 49 Ind.App. 475. 
Kan.—Riverdale State Bank vy. 
Schmidt, 254 P. 383, 123 Kan. 39, 
rehearing denied 256 P. 161, 123 Kan. 
403; Starr v. Great American Life 
Ins. Co. of Hutchinson, 219 P. 514, 114 


For later cases, developments and changes in the law see Annotations, 


Kan. 315. ( H 
Ky.—Kushner vy. Knopf, 13 S.W. 

(2d) 271, 227 Ky. 369. — 
Me.—Duplissy v. Maine Cent. R. 


Co., 91 A. 9838, 112 Me. 263. ’ 
Md.—Firor v. Taylor, 81 A. 389, 116 
Md. 69. 


Mass.—Monaghan v. Keith Oil Cor- 
poration, 183 N.H. 252; Jenkins v. 
North Shore Dye House, 178 N.E. 
644; Sherry v. Moore, 163 N.E. 906, 
265 Mass. 189; Sermuks v. Automat- 
ic Aluminum Heel Co., 153 N.E. 8, 
256 Mass. 478; Rourke v. Hanchett, 
134 N.E. 355, 240 Mass. 557; Sullivan 
v. City of Worcester, 121 N.E. 788, 
232 Mass. 111; Millen v. Gulesian, 
118 N.E. 267, 229 Mass. 27; McManus 
v. Thing, 88 N.E. 442, 202 Mass. 11. 

Mich.—Realty Const. Co. v. Ken- 
nedy, 208 N.W. 455, 234 Mich. 490; 
Morain v. Tesch, 183 N.W. 899, 214 
Mich. 699; Connor v. McRae, 160 N. 
W. 479, 193 Mich. 682. 

Miss.—Yazoo & M. V. R. Co. v. 
Smith, 60 So. 73, 103 Miss. 150. 

Mo.—Gettemeyer v. Thies, (App.) 
51 S.W.(2d) 868; Harvey v. Francis- 
co, (App.) 35 S.W.(2d) 366; Killion 
v. King Lumber Co., (App.) 16 S.W. 
(2a) 780; Tucker v. Carter, (App.) 
211 S.W. 188; Bailey v. Wabash Ry. 
Co., (App.) 207 S.W. 82; Friedman y. 
Griffith, (App.) 196 S.W. 75; Dawson 
v. Flintom, 190 S.W. 972, 195 Mo.App. 


75. 

Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 

N.H.—Colby v. Lee, 142 A. 115, 688, 
83 N.H. 303. 

N.J.—Keilt v, Lozier, 146 A. 786, 
7 N.J.Misec. 642. 

N.M.—C. W. Kettering Mercantile 
on v. Sheppard, 142 P. 1128, 19 N.M. 
330. 

N.Y.—Lyles v. Terry & Tench Co., 
125 N.E. 539, 227 N.Y. 361;, Ludins v. 
Metropolitan Life Ins. Co., 117 N.Y.S: 
156 


N.C.—Porter & Peck v. West 
Const., Co.,;, 142.-S.E. 27,195 N.C.c32Z8; 
Sloan v. Cooper Guano Co., 96 S.E. 
954, 176 N.C. 690; Spittle v. Charlotte 
Hlectric  sRiys!Co.,, 95 (SH. 91 0), AbeN:. 
C.. 497. 

Ohio.—Gradison Const. Co. ve 
Braun, 180 N.E. 274, 41 OhioApp. 389: 
Patton Motor Trucking Co. vy. Knapp, 
157 N.E. 402, 25 OhioApp. 89. 

Okl.—Ranney-Davis Mercantile Co. 
v. Morris, 223 P. 887, 98 Okl. 13. 

Or.—Western Grain Co. v. Beaver 
Land-Stock Co., 253 BP. 539, 120 Or. 
678; Hickey v. Daniel, 195 P. 812, 
O95 vOns hb i2i5. 

R.I.—Chobanian v. Washburn Wire 
Co., 80 A. 394, 33 R.I. 289, Ann.Cas. 
1913D 730. 

S.C.—Goings yv. Mitchell, 96 S.E. 
612, 110 S.C. 380; Hurst v. J. D. Craig 
Furniture Co., 78 S.E. 960, 95 S.C. 
221; Strauss v. Atlantic Coast Line 
RACs, ise Sak. LI ee Ose GeO 804 aur a= 
ham v. Western Union Telegraph Co., 
16" S-.E..°200;,, 93.8.6). 2733.) MeKain’ -v. 
Camden Water, Light & Ice Co., ‘1 
S.By 19495.89 S.CL.378. 

Tex.—Northern Texas Traction Co. 
v. Singer, (Civ.App.) 34 S.W.(2d) 920: 
Galveston HH. &/S! A. Ry, Cos ve Ame 
drews, (Civ.App.) 291 S.W. 590; No- 
lan. v.. Young, (Civ.App.) 220 S:w:. 
154; Bradshaw v. Brown, (Civ. App.) 
218 S.W. 1071; Blount v. Henry, (Civ. 
App.) 160 S.W. 418; Houston, k. & w. 
T. Ry. Co. v. Lacy, (Civ.App.) 153 S. 
W. 414; Mutual Life Ins. Ass’n of 
Texas, No. 1, v. Garvin, (Civ.App.) 
141 S.W. 797; Milwaukee Mechan- 
ics’ Ins. Co. v. Frosch, (Civ.App.) 130 
S.W. 600; Missouri, K. & T. Ry. Co. 
of Texas v. Rogers, 128 S.w. Tih 60) 
Tex.Civ.App. 544; 

Wash.—Molitor v. Blackwell Mo- 
tor Co., 191 P. 1108, 112 Wash. 279: 
Thoresen vy, St. Paul & Tacoma Lum- 
ber Co., 131 P. 645, 73 Wash. 99. 


same title and section number. 
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ples.§> When they are questions of fact, the rule | likewise applies 
85. U.S.—Dampskibsselskabet Ata-{of Sedalia, 212 S.W. 34, 201 Mo.App. 

lantacA/S eve Us Si. 31) BiCd) 961. 436; Woodward v. Wabash R. Co., 
Ala i Paving Co. v.}|1383 S.W. 677, 152 Mo.App. 468; Schwy- 


Fonville, 140 So. 575, 224 Ala. 388; 
Louisville & N. R. Co. v. Parker, 138 
So. 231, 223 Ala. 626 [cert dism 53 S. 
Ct. 94]; Brown v. Bush, 124 So. 300, 
220 Ala. 130; McBride v. Barclay, 122 
So. 642, 219 , Ala. 4753, Watkins, v. 
Potts, 122 So. 416, 219 Ala. 427, 65 A. 
L.R. 1097; Centennial Ice Co. v. Mitch- 
ell, 112 So. 239, 215 Ala. 688; Cargall 
Veo Riley," 95, So. 8215) 209) Alas’ 183); 
Sloss-Sheffield Steel & Iron Co. vy. 
Jones; 91, So.0808, 207 Alan vs) South- 
ern Ry. Co. v. Hyde, 61 So. 77, 183 Ala. 
346; Decatur Light, Power & Fuel Co. 
v. Newsom, 59 So. 615, 179 Ala. 127; 
Louisville & N. R. Co. v. Holland, 55 


So. 1001, 173 Ala. 675; Woodward 
Iron Co. y. Sheehan, 52. So. 24, 166 
Ala. 429. 


Ariz.—Varela v. Reid, 204 P. 1017, 


23. Ariz. 414. 

Ark.—Bean vy. Coffee, 277 S.W. 522, 
169 Ark. 1052; Hampel-Lawson Mer- 
eantile Co. v. Poe, 277 S.W. 29, 169 
Ark. 840; Bauschka v. Western Coal 
& Mining Co., 129 S.W. 1095, 95 Ark. 
477; Aluminum Co. of: North Amer- 
ica v. Ramsey, 117 S.W. 568, 89 Ark. 
ove batt 32 SCL. 76, 222, U.S. 251, 56 
L.Ed. 185]. 

Cal.—O’Meara v. Swortfiguer, 214 
Mook Cal. 12." Jones “vs. SOUth= 
ern Pac. Co., 239 PB. 429, 74 Cal.App. 
10; Albert v. McKay & Co., 200 P. 
$3, 53 Cal.App. 325. 

Ga.—Mobley v. Russell, 164 S.E. 
190, 174 Ga. 843; Western & A. R. R. 
v. Gray, 157 S.E. 482, 172 Ga. 286 [ap- 
peal dism 283 U.S. 811, 51 S.Ct. 654, 
75 L.Hd. 1428]; Western & A. R. Co. 
v. Roberts, 86 S.E. 933, 144 Ga. 250; 
Johnson y. Wofford Oil Co., 157 S.E. 
349, 42 Ga.App. 647; Central of Geor- 
gia, Ry. /Conw. Barner /18¢ S. Hh 12 6; 


35 Ga.App. 528; Holloway v. City of 
Milledgeville, 132 S.E. 106, 385 Ga. 
App: 87; —Elberton.  &' EB. TR. COntyrv 


Thornton, 122 S.H. 795, 
259; Davis We Whitcomb, 118 SE. 
488, 30 Ga.App. 497; Louisville & N. 
RECOV Wause,. 117e25.H V6, 30 1Ga. 
App. 310; Town of Decatur v. Hin- 
sony 1130S. 0702) 429) GavApp. 13 
Tennessee, A. & G. R. Co. v. Neely, 
108 S.E. 629, 27 Ga.App. 491; Georgia 
Ry. & Power Co. v. Shaw, 102 S.E. 
904, 25 Ga.App. 146; Atlantic & W. 
Pm. oCo. ve Miller: 198 “Subs 24:8) 23 
Ga.App. 347; Seaboard Air Line Ry. 
Me Blackshear, 75. SE} 902, a1: Ga: 
App. 579; Southern Ry. Co. v. Free- 
man, 64 S.B. 129, 6 Ga.App. 55. 

Idaho.—Quillin Vv. Colquhoun, 247 
P. 740, 42 Idaho 522. 

Tll.—Corlett v. Illinois Cent. R. So:; 
241 Dll.App. 124; Cohen v. Weinstein, 
Pol. beApp.. 84; ~-Althotta-ve Illinois 
Cents niCo,, 927 Til. App. 417; Hurst 
v. Madison Coal Corp., 201 "Tl. App. 


32° Ga.App. 


205; Osborn v. City of Mt. Vernon, 
197 Ill.App. 267; Lenihan v. Chicago 
Rys. Co., 195 Ill-App. 144; De Voney 


v. Chiappe, 192 Ill.App. 485; Tracey 
v. Chicazo Ry.-Co., 185 Ill-App. 125. 
See also Carlin v. Chicago Rys. Co., 
205 Ill.App. 3038. 

iImnd—Pittspureny (Cin, Cinsce iSite dae 
Ry. jiCo. we Arnott, 126 N.B. IBS w ies) 
Ind. 350; Indiana Steel & Wire Co. 
Vv. Studes, 1d NEO 2: 2 1 8 nds 34697 
Pittsburgh, C., C. & Sith Ry. Cor v. 
Pence, 113 N.E. 7, 185 Ind. 495; Mc- 
Beth-Evans Glass Co. v. Brunson, 122 
N.E. 439, 70 Ind.App. 513; Indiana 
Utilities Co. v. Wareham, 118 N.E. 
aie 66 Ind.App. 542; Chicago & BW. 

Co. v. Hunter, 113 N.E. (25 0 omeltl ele 


es LSS. 

Mich.—Kangas v. Champion Iron 
Gone 199. N.W. 616). 228) Mich. 3230; 
Beaubien v. Detroit United Ry., 179 


N.W. 478, 212 Mich. 81. 
Miss.—J. J. Newman Lumber Co. 
v. Boggs, 111 So. 562, 146 Miss, 440. 
Mo.—Howser v. Chicago Great 
Western R. “Cond Sew. (2d), 59, 319 
Mo. 1015; Fanning v. Hines, 222 S.W. 
~ 1038, 206 Mo.App. 118; Berry v. City 


hart v. Barrett, 130 S.W. 388, 145 Mo. 
App. .332 [aff 33 S.Ct. 250,°227 U.S. 
LS Oe) Lewd) 47s. 

N.H.—Williams y. Boston & M. R. 
Re i182 A..682, 82 INE 253: 

N.Y.—Scholing v. O’Connor, 200 N. 
Yi 00 Viet 20 Os ADD IDV. a0 Op pi av: 
Interborough Rapid Transit Co., 126 
IN. Y.S. 184, 69 Misc. 595. 

N.C.—Matthews v. Hudson _ Bros., 
113 ‘S.H. 780, 184 N.C. 622;. Ware v. 
Soni hers Vie Or Os Sn Ode liom NRG: 
5 


Ohio.— Wills v. Anchor Cartage & 
Storage Co., 176 N.H. 680, 38 OhioApp. 


3004 , Wanner vy. Avery: 1685 INE.) 52; 
32. OhioApp. 301. 
Or.—Turner v. McMillan, 14 P.(2d) 


294; West v. Jaloff, 232 P. 642, 113 Or. 
HSA S Opel Take.) 8 915 

R.I.—Sears v. A. Bernardo & Sons, 
115 A. 647, 44 R.I. 106. 

S.C.—Kelly v. Columbia Ry., Gas & 
Electric Co., 84 S.E. 423, 100 S.C. 113 
Strauss v. Atlantic,Coast Line R. Co., 
Giese MIN, SAS SiC. 3245 Malbent vs 
Western Union Telegraph Co., 64 S.B. 
62019 16. soe SuCw OS. 

Tex.—A. J. Anderson & Co. v. 
Reich, (Commn.App.) 260 S.W. 162 
prev (Civ. App;) -249 -SiIWi. 298 7:°) St 
Louis Southwestern Ry. Co. of Texas 
v. Ristine, (Commn.App.) 234 S.W. 
1086 [rev on other grounds (Civ.App.) 
2A OR SHVVic” OeLoulne Gules Oia eee Se) kts Bese 
Co. v. Saunders, (Civ.App.) 295 S.W. 
283. Magnolia Petroleum Co. va 
Aiken, (Civ.App.) 289 S.W. 152 [mod 
(Commm App.) —dencS. W aC 2doe ella 3: 
Galveston Blectric Co. v. Troublefield, 
(Civ.App.) 285 S.W. 634; Galveston 
Blectric Co. v. Marangola, (Civ.App.) 
273 S.W. 311 [rev on other grounds 
(Commn.App.) 283 S.W. 777]; Schaff 
v. Young, (Civ.App.) 264 S.W. 582; 
Texas Electric Ry. v. Hooks, (Civ. 
App.) 211 S.W. 654; Magee v. Cavins, 
(Civ.App.) 197 S.W. 1015; Adams & 
Washam v.. Southern Traction Co., 
(Civ.Apn.) 188 S.W. 275; Internation- 
al & G. N. Ry. Co. v. Jones, (Civ.App.) 
15 SW 488: Galveston-Houston 
Bilectric. Ry. Co. v: Stautz, (Civ. App) 
166 S.W. 11; Trinity & Brazos Valley 
Rive (Coy cvs ‘Lunsford, (Civ.App.) 160 
SSUWiae 6 Ta, (Guile, &Cy eS a. RCO: 
Vv. Wafer, 130) SiWWe- C120 W625, Dex Cis: 
App. 74; Missouri, K. & 'T. Ry. Co. of 
Texas v. Rogers, 128 S.W. 711, 60 Tex. 
Civ.App. 544; International & G. N. 
Ri Co. Sve Doolanss 1270S Wiel S56) 
Tex.Civ.App. 503. 

i <) Cents R. 


Co., 144 A. 194, 101 Vt. 427; Landry 
Veubiubpert wis AS59381 01 Wital wat 63 
A.L.R. 396; Place v. Grand Trunk 
Ry. Co. in Canada, 71 A. 836, 82 Vt. 42. 

Wash.—Bone_ v. Yellow Cab Co., 
225 P. 440, 129 Wash. 503. 

[a] Thus an instruction imposing 
duty on a passenger to take a seat on 
a train as soon as reasonable was held 
erroneous as making failure to do so 


negligence as a matter of law. Bur- 
nett v. Louisville & N. R. Co., 281 
S.W. 510, 213 Ky. 540. 


[b] Instructions construed as not 
determining negligence.—Lindsey v. 
Kindt, 128 (So. 139, 221 Ala. 190% Bil- 
sey v. Domecq) 299 PP. 794, tie ‘Gah 
App. 42; Georgia Railroad & Banking 
Co. v. Farmer, 164 S.E. 71, 45 Ga.App. 
130; White v. Knapp, 120 S.E. 796, 
31 Ga.App. 344; Augusta-Aiken Ry. 
& Electric Corporation v. Sibert, 76 
S.h. 1044, 12 Ga.App. 163; Jackson 
v. Georgia R. & Banking Co., 67 S.B. 
898, 7 Ga.App. 644; Thompson v. At- 
ehison, T. & S. KF. Ry. Co., 253) Dll. App. 
M213 CICLO; lays S. Or Seis Ray COL Ve 
Brown, 115 N.E. 368, 66 Ind.App. 126; 
Love v. Ft. Dodge, D. M. & S. R. Co., 


224 N.W. 815, 207 Iowa 1278; Elmore 
v. Des Moines City Ry. Co., 224 N. 


W. 28, 207 Iowa 862; Doran v. Water- 
LOO CEE Se Riy uCo:, slosieiNe Wares), 


170 Iowa 614; Cashman y. E. I. Du 
Pont De Nemours Powder ,Co., 151 N. 
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to contributory neghgenece,*® de- 


W. 394, 169 Iowa 3806; Hunt v. Chi- 
cago, Bo & Qn Rt (Cos 209 one Wael, 
303 Mo. 107; Alewel v. East St. Louis 
& S. Ry. Co., (Mo.App.) 26 S.W.(2d) 
869; Brxleben v. Kaster, (Mo.App.) 
21. S.W. (2d) 195;). Stratton) y., Naf- 
ziger Baking Co., (Mo.App.) 237 S.W. 
538; Cunningham vy. Chicago, B. & Q. 
RY: Co, “137 SOW 600, 156 MocApp: 
617; MeKain v. Camden Water, Light 
& Tee, Cos, 71 SH, 949.7 89) StCis sien, 
Panhandle & S. F. Ry. Co. v. Korne- 
gay, (Tex.Civ.App.) 206 S.W. 708 [rev 
(Commn.App.) 227 S.W. 1100]; Mon- 
tague v. Salt Lake & U. R. Co., 174 P. 
871, 52. Utah 368. 

[c] Enumerating facts which 
would constitute negligence.—Iin an 

action for injuries, an instruction at- 
tempting to enumerate facts which, 
if proved, would constitute negligence 
as a matter of law, was held not to 
be good practice and to be mislead- 
ing, as the jury should determine 
whether the facts constitute negli- 
gence. See Crisler v. Chicago City 
Ry. Co., 204 Ill.App. 491. 

Instructions as to negligence see 
Negligence § 916. 

86. U.S.—Harmon v. Barber, 247 
F. 1, 159 C.C.A. 219 [cert den 38 S.Ct. 
335, 246 U.S: 666, 62 L.Hd. 929]. 

Ala.—Houston v. Town of Waverly, 
142 So. 80; Harris v. Blythe, 130 So. 
548, 222 Ala. 48; Alabama Power Co. 
v. Armour & Co;, 92 "So. 11 207—Ata: 
15; Birmingham Ry., Light & Power 
Co. v. Fox, 56 So, 1018, 174 Ala. 657; 
Newsome vy. Louisville & N. R. Co., 
102 So. 61, 20 Ala.App. 349; North 
Alabama Traction Co. v. Taylor, 57 
So. 146, 3 Ala.App. 456. d 

Ark.—Richardson v. Reap, 291 _S. 
W. 987, 173 Ark. 96; B.-L. Bruce Co: 
Va Max, 199) SW... O85; somenuekc PAO: 

Ga.—Seaboard Air Line Ry. v. 
Johnson, "77 7 S:Bie 632, 139° Gas 47k: 
Central of Georgia, Ry. Co. v. Cole, 
68 S.H. 804, 135 Ga. 72. 

Il1l.— Peters v. Madigan, 262 Il]1.App. 


417; Crawford v. Chicago & Alton R. 
Co., 226 Ill.App. 138; Vittum v. Dru- 
ry, 161 TIll.App. 603. See also Thorne 


v. Southern Illinois Ry. & Power oe 
206 Dll.App. 262. . 

Ind.—Director General of Railr Gans 
v. Nicewanner, 141 N.E. 1,7 193° Ind. 
463; American Car & Foundry Co. v. 
Adams .99= Nb. 9993, LS. winds ie0t: 
Cleveland Cy iCal gcesike a eye OOmna 
Cloud, 110 N.E. 81, 61 Ind.App. 256; 


Snow v. Indianapolis & E. Ry. Co., 93 
N.F. 1089, 47 Ind.App. 189. 
Iowa.—Seaton v. Western Asphalt 


Paving Corporation, 186 N.W. 458, 193 
Iowa 52. 
Mass.—Payson v. Checker Taxi Co., 
159 N.E. 449, 262 Mass. 22. 
Mich.—Beaubien v. Detroit United 
Ry., 179 N.W. 478, 212 Mich. 81. 
Mo. , * vy. Wienshienk, 283 S. 
W. 464, 221 Mo.App. 585, 
N.Y.—Stelman v. Union Ry. Co. of 


New York City, 198 N.Y.S. 531, 200 
App.Div. 627; Grabenstein v. AMolian 
Cons Wie NEYSSS WES. 


Okl.—St. Louis-San Francisco Ry. 
Co. v. Eakins, 284 P. 866, 141 Okl. 256; 
Wilson v. St. Louis-San Franciseo Ry. 
Co., 283 PB. .999, 141, OKI. 208; St: eu- 
is-San Francisco Ry. Co. v. Russell, 
266 P. 763, 130 Okl. 237; Muskogee 
Hilectric Traction Co. v. Durham, 242 
Py MO l= OK £25. 2 Gull tga @ nee amSe 
EF. Ry. Co: v. Harpole, 239 P. 609, 111 
Okl., 301; Goodrich v. City of Tulsa, 
227 P. 91, 102 Okl. 90; Sweet v. Hen- 
derson, 178 P. 666, 72 OKI. 51; Pioneer 
Hardwood Co. v. Thompson, 153 P. 
ein 4 oF Ok. 5.02. 

Or.—Harper v. Oregon Hlectric Ry 
Con 2247 Pal 09 6 eddie Oren 

8.C.—Settlemeyer v. Southern Ry. 
Co. Carolina Division, 81 S.E. 465, 97 
SiC, cos PDObSOnieV.. Duncan acon sels 
875, 90 S.C. 414; Martin v. Columbia 
Blectric St. Ry., Light & Power Co., 
66 S.H. 993, 84 S.C. 568. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Bishop, (Civ.App.) 
291 S.W. 343; Baker v. Streater, (Civ. 
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eree of care,8? existence or requirements of a duty 
or obligation,*® existence of agency,*® scope of au- 
thority or employment,?® reasonable time,’ reason- 
able care,9? or reasonable®? or excessive®* speed of 
The determination of a fact which is not 


vehicles. 


material:in the cause of action is not erro 


App.) 221 S.W. 1089; San_Antonio 
& A, P. Ry. Co. v. Tucker, (Civ.App.) 
157 S.W. 175; Texas & P. Ry. Co. v. 
Hilgartner, (Civ.App.) 149 S.W. 1091; 
Guilt iC) GS) URy. Co. vy. Dickens; 
(Civ.App.) 118 S.W. 618; Gulf, C. & 
S. F. Ry. Co. v. Dickens, 118 S.W. 612, 
54 Tex.Civ.App. 637. : 

W.Va.—Reynolds v. Town of Mil- 
ton, 116 S.E. 516, $3 W.Va. 108. 

fa] Instructions construed as not 
decermining contributory negligence. 
—Clark v. Remington, 55 F.(2d) 48; 


Sloss-Sheffield Steel & Iron Co. v. 
Harris, 74 So. 3847, 199 Ala. 261, 
Strafiotis v. Daniels, 265 P._ 558, 90 
Cal.App. 144; Sylcox v. National 
Lead Co., 38 S.W.(2d) 497, 225 Mo. 
App. 543; Wells Fargo & Co. v. Low- 
ery, (Tex.Civ.App.) 197 S.W. 605; Ft. 


Worth & D. C. Ry. Co. v. Alcorn, (Tex. 
Civ.App:‘) 178 S.W. 833. 
37. Ark—St. Louis & S. F. R. Co. 
vy. Carr, 126 S.W. 850, 94 Ark. 246. 
Cal.—Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal.App. 10. if 
Ga.—Stewart v. Mynatt, 70 S.E. 325, 
135.Ga. 637; Atlantic Coast Line R. 
Co. v. Nellwood Lumber Co., 94 S.E. 
86, 21 Ga.App. 209. ‘ 
Mich.—Deland y. Michigan Ry. Co., 
180 N.W. 389, 213 Mich. 22. 
N.C.—Sanders v. Atlantic Coast 
Line R. Co., 76 S.E. 553, 160 N.C. 526. 
Ohio.—MacDiarmid Candy Co. v. 
Schwartz, 11 OhioApp. 308. 
Or.—-Vandevert v. Youngson, 12 P. 
(2d) 1029; Lawrence v. Portland R., 
Light & Power Co., 179 P. 485, 91 Or. 
9 


Dos 

S.C.—Hambright v. Atlanta & C. 
Air Line Ry. Co., 86 S.H. 375, 102 S.C. 
166. 


Tex-=—IMissouri, «&. & T.coRy. Co; of 
Texas v. Luten, (Commn.App.) 228 
S.W. 159 [rev (Civ.App.) 203 S.W. 
909]; St. Louis Southwestern Ry. Co. 
of Texas v. Christian, (Civ.App.) 169 
S.W. 1102; Missouri, K. & T. Ry. Co. 
of Texas v. Burk, (Civ.App.) 146 S. 
Ww. 600. 

Utah.—Ryan v. Union Pac. R. Co., 
Deseo tah (5508 

Va.—City of Charlottesville 
Jones, 97 S.H. 316, 123 Va. 682. 

See Hanke v. Chicago Rys. Co., 208 
Tll.App. 293; Tracey v. Chicago Ry. 
CoO, eUs>) UU App. 7125. 

ss. Ala.—Schrimsher vy. Carroll, 
1A2e Sov 47> “St.. Louis <& S. E.oRy. 
Co. v. Mills, 124 So. 231, 220 Ala. 107; 
Mobile Light & R. Co. v. Logan, 106 
So. 147, 213 Ala. 672; Grauer v. Ala- 
bama Great Southern R. Co., 96 So. 
915, 209 Ala. 568; Alabama Power Co. 
v. Armour & Co., 92 So. 111, 207 Ala. 
15; Jordan v. Alabama City, G. & A. 
ys 2CO.. 260) So. 809" 179 9 Ala. 292 
Hines\ iv. Beasley, 88 So. 31,) 17 Ala. 
App. 636. : 

Cal.Galway v. Guggolz, 4 P.(2d) 
290, 117 Cal.App. 639; Nickell v. Ros- 
enfield, 255 P. 760, 82 Cal.App. 369. 

Colo.—Coors v. Brock, 125 P.' 599, 
22 Colo.App. 470. ‘ 

Conn.—Kebbee v. Connecticut Co., 
aes 329, 85 Conn. 641, Ann.Cas.1913C 

Ga.—Alabama Great 
Co. vy. Brown, 75 S.H. 
328. 

Ill.—Strom v. Postal Telegraph- 
Cable Co., 200 Ill.App. 431 [transf 111 
N.E. 555, 271 Tl. 544], 

Ind.—New York, C. & St. L. R. Co. 
v. First Trust & Savings Bank, 153 
N.E. 761, 198 Ind. 376; Tippecanoe 
Loan & Trust Co. v. Jester, 101 N.E. 
915, 180 Ind. 357, L.R.A.1915B 721. 

Ilowa.—Powell v. Alitz, 182 N.W. 
236, 191 Iowa 233. 

Ky.—Louisville & N. R. Co. v. Gal- 


Vv. 


Southern R. 
3830, 138 Ga. 


For later cases, developments and changes in the law see Annotations, 
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| a certain sum,°? 
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loway, 294 S.W. 135, 219 re 
Newbold v. Brotzge, 272 S.W. 755, 
Kee aor 

Mass.—Sorrells & Co. v. Ancona 
Co., 145 N.E. 564, 250 Mass. 381. 

Miss.—Collins Baking Co. v. Wick- 
CLL 42 SO.1S. : 

Mo.—Dixon v. Frazier-Davis Const. 
Co., 298 S.W. 827, 318 Mo. 50; Boland 
v. St. Louis-San Francisco Ry. Co., 
284 S.W. 141; Jennings v. Missouri 
Pac. R. Co:, 281 S.W. 54, 222 Mo.App. 
455. : 
N.J.—Kimble v. Kavanaugh, 128 A. 
259, 101 N.J.Law 164. y 

N.Y.—Bennett v. Town of Kent, 150 
N.E. 302, 241 N.Y. 385. 

Okl.—Shunkamolah vy. Potter, 233 
Peele OGE Okla. Le 

Or.—Gano v. Zidell, 10 P.(2d) 365, 
122), TUS 

S.C.—Lundy v. Southern Bell Tele- 
phone & Telegraph Co., 72 S.E. 558, 
90 S.C: 25. : 

Tex.—Paris Transit Co. v. Fath, 
(Commn.App.) 231 S.W. 1080 [rev on 
other grounds (Civ.App.) 216 S.W. 
482]; Galveston Electric Co. v. 
Troublefield, (Civ.App.) 285 S.W. 634; 
Panhandle & S. F, Ry. Co. v. Ocan, 
(Civ. Apps) 22 Saws 2003 end Biv. 
Schaff, (Civ.App.) 206 S.W. 711; Ft. 
WVOnthirés. Dn Cun Euan Onmvnalm Dene. 
(Civ.App.) 152 S.W. 1180; Texas & P. 
Ry. Co. v. Hilgartner, (Civ.App.) 149 
S.W. 1091; Western Union Telegraph 
Co. v. White, (Civ.App.) 149 S.W. 790; 
Rapid Transit Ry. Co. v. Edwards, 118 
S.W. 838, 55 Tex.Civ.App. 543. 

Vt.—Elwell v. Barrows Coal Co., 
136 A. 20, 100 Vt. 179. 

Wash.—Underhill v. Stevenson, 170 
P. 354, 100 Wash. 129. 

[a] Bule stated.—An instruction 
addressed to the particular things 
that should have been done rather 
than to the legal standard of duty is 
often unobjectionable because, prac- 
tically viewed, it exacts no more than 
the doing of that which obviously 
was necessary under the facts to con- 
stitute the care required, and there- 
fore does not invade the province of 
the jury, but, where a real question 
exists whether or not precautions 
should have been taken other than 
those that were, the question is for 
the jury to decide by applying the 
standard of care, and it should be 
left to the jury by the charge. San 
Antonio & A. P. Ry. Co. v. Hodges, 
120 S.W. 848, 102 Tex. 524. 

89. Wells Fargo & Co. Express v. 
W. B. Baker Lumber Co., 171 S.W. 
132, 115 Ark. 142; Piedmont Oper- 
ating Co. v. Cummings, 149 S.B. 814, 
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20 


40 Ga.App. 397; Ward v. Liverpool 
Seay! & Coal Co., 92 S.B. 92, 79 W.Va. 
90. Ala. Alabama Livery Co. v. 


Hairston, 81 So. 358, 17 Ala.App. 17. 
Ark.—Great Southern Mut. Life 
Ins. Co. v. Moore, 291 S.W. 419, 173 
Ark.) 1181; Parrott Tractor’ Co. v. 
Brownfiel, 233 S.W. 706, 149 Ark. 


566. 
Cal.—Waack v. Maxwell Hardware 
Co., 292 P. 966, 210 Cal. 636. 
Ind.—Princeton Coal Co. v. Dowdle, 
142 N.E. 419, 194 Ind. 262. 
N.J.—Hardy v. Delaware, L. & W. 
EE Cow iS Alin 04) 07 IN Jaws Se 
ie 119 a ee 98 N.J.Law 564]. 
ex.—Naylor v. Parker iv. 
139 S.W. 93. ae a 
91. Lincoln Reserve Life Ins. Co. 
v. Armes, 110 So. 818, 215 Ala. 407: 
Allen v. Davis, 118 8.B. 614, 125 S.C 
a Ae oe ee VERN Eos (Tex.Giv. 
pp. 22 S.W. 3 [mod 
App.) 244 S.W. 596). | Sg 
92. Standard Brewery vy. Musulin, 


Amount of verdict.°° 
verdict is in issue, it is improper for the court to 
state or imply that plaintiff is entitled to recover 


ai ba atl me b 
ee 


[§ 502 


Where the amount of the 


or the amount claimed,®* or more*® 


or not more? than nominal damages; but the court 


125 N.E. 70, 189 Ind. 231; Wilson v. 
International Ry. Co., 199 N.Y.S. 562, 
205 App.Div. 275. 

93. Summers v. Spivey’s Adm’r, 43 
S.W.(2d) 666, 241 Ky. 213; Galves- 
ton Electric Co. v. Hansen, (Tex.Civ. 
App.) 7 S.W.(2d) 934. 


94. Crawford v. Cahalan, 259 Ill. 
App. 14; Mueller v. Holekamp, (Mo. 
App.) 260 S.W. 118; Atchison, T. & 


S. FF. Ry. Co. v. Bratcher, 225 P. 941, 
99 Okl. 74. 

95. City of Macon v. Roy, 130 S.E. 
700, 34 Ga.App. 603. 

96. See also Damages §§ 369-3873. 

97. Ga.—yYaryan Rosin & Turpen- 
tine Co. v. Haskins, 116 S.E. 913, 29 
Ga.App. 753. 

Iowa.—Chadima v. Kovar, 150 N.W. 
69, 168 Iowa 385. 

Md.—State v. Baker, 8 Md. 44. 

Mass.—Taxi Service Co. v. Gulf Re- 
fining Co., 147 N.E. 863, 252 Mass. 314. 

Mo.+—Mercantile Trust Co. v. Dulle, 
282 S.W. 414; Morton Electric Co. v. 
Schramm, (App.) 277 S.W. 368; Beck- 
ley v. Hickerson, (App.) 257 S.W. 822 
[rev on other grounds 286 S.W. 74, 
315 Mo. 400]; Stockwell Co. v. Union 
Pact RYy..Co:, (Appa) theZzsnvWeeeaes 
Lederer v. Morrow, 111 S.W. 902, 132 
Mo.App. 438. 

N.J.—Taylor v. Berner, 150 A. 371, . 
106 N.J.Law 469 [rev on other 
grounds 146 A. 674, 7 N.J.Misc. 597]. 

N.D.—Bolen v. Dolph, 245 N.W. 259; 
Brookings v. Northern Pac. Ry. Co., 
180. N.W:.972; 47 N.D, 114. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Sparks, (Civ.App.) 162 S.W. 9438; 
Kirby Lumber Co. y. Stewart, (Civ. 
App.) 141 S.W. 295; Missouri, etc., 
R. Cove Rich; 112 S.W. 114) 51 Tex. 
Civ.App. 312; Lane vy. Delta County, 
(Civ.App.) 109 S.W. 866. 

[a]. Instructions not erroneous.— 
(1) In an action to recover for elec- 
trical work and-material furnished by 
plaintiff's assignor on defendant’s or- 
der, a charge was held not to take 
from the jury the question of the 
amount of recovery. Keller Electric 
Co. v. Burg, 168 N.W. 98, 140 Minn. 
360. (2) An instruction merely di- 
recting the jury to calculate interest 
w thout stating the amount thereof 
was held not erroneous. Tynes v. 
Terrill, (Mo.App.) 19 S.W.(2d) 505. 

98. Pearce v. Bond, 71 Pa.Super. 
501; Lancaster v. Daggett, (Tex.Civ. 
App.) 272 S.W. 340. 

[a] Instructions not erroneous.— 
(1) An instruction fixing the maxi- 
mum amount of damages, being fol- 
lowed by the words “‘the amount sued 


” 


for,’ was held not erroneous. Gruen- 
ewald v. Kaysing Iron Works, (Mo. 
App.) 5 S.W.(2d) 709. (2) An in- 
struction that, if plaintiff was in- 
jured as described, the jury should 
render a verdict for him, and against 
the railroad, for full amount of “dam- 
ages,” not exceeding the amount 
prayed in complaint, was not errone- 
ous or an unqualified direction to re- 
turn verdict for the full amount. BEl- 
lis v. Central California Traction Co., 
174 P. 407, 87 Cal.App. 390. 

99. Express Pub. Co. v. Hormuth, 
(Tex.Civ.App.) 5 S.W.(2d) 1025; mi- 
rich v. Schwarz, 225 N.W. 195, 199 
Wis. 24, 63 A.L.R. 886. 

1. Hammond Motor Co. v. Acker, 
122. So. 173, 219 Ala. 291; Birming- 
ham Ry., Light & Power Co. v. Lips- 
comb, 73 So. 962, 198 Ala, 653; Citi- 
zens’ Light, Heat & Power Co. v. Lee, 
62 So. 199, 182 Ala. 561; Taxi Service 
Co. v. Gulf Refining Co., 147 N.B. 863, 
252 Mass. 314; Scofield v. Barowsky, 
143 N.E. 92f, 249 Mass. 1. 


same title and section number, 


§§ 502-504] 


may mention the amount sued for,? 
that the verdict should not exceed that sum,’ 
may point out the elements of damages which may 
be considered in assessing the verdict, but must 
not single out any of the elements;® and it may 
give instructions on how to compute the damages.® 
Figures in illustration may be used if the court 
clearly states that they were used merely as an 
Where the amount is not in issue, 
court may instruct the jury as to the amount of 
the verdict if judgment is for either party,* 


example. 


tain facts are found. A charge 


entitled to substantial damages, in contradistine- 
tion to nominal damages, is not improper where the 
cause of action is such that, if proved, more than 
nominal damages should be allowed.?° 
no issue of facet concerning the right of plaintiff to 
recover some amount, the court may direct the jury 
to find for plaintiff, leaving the amount of dam- 


2. “Gaty ov. 
Louis, 227 S.Ww. 1041, 
Corbin v. Kansas City, 
Jc. Ry. Cor, (Mo.App) 


United Rys. Co. of St. 
286 Mo. 503; 
Chae Veeest. 
41 S.W.(2d) 
832. 

3. Gilchrist ve" Kansas (City Rys: 
Co., (Mo.) 254 S.W. 161; Pope v. Ter- 
minal R. Ass’n of St. Louis, (Mo.) 
254 S.W. 43; Partello v. Missouri Pac. 
Rye) Co.4) 117 Si We 38 8, 24-7 Mo, 6455 
Moran v. Kansas City Rys. Co., (Mo. 
App:) 232 Sow. 1111; Cutler v. Pitts- 
burg Silver Peak Gold Mining Co., 116 
P. 418, 34 Nev. 45; Texas & N. oO. R. 
WOW. Arr y,, (Tex. Civ:App.) 1 Sw. 
(2d) 760. 

[a] Not equivalent to reasonable 
damages.—An instruction defining the 
damages recoverable and concluding, 
“Provided such damages do not ex- 
ceed in the aggregate the sum sued 
for,’ was held not equivalent to say- 
ing that such sum was reasonable 


damages. Seay v. Plunkett, 145 P. 
496, 44 Okl. 794. 
4 Cal.—Mella v. Hooper, 254 P. 


256, 200 Cal. 628. 

Ga,.—City of Americus v. Gammage, 
84 S.E. 144, 15 Ga.App. 805 

Mo.—State ex rel. State Highway 
Commission of Missouri v. Caruthers, 
(App.) 51 S.W.(2d) 126; State ex rel. 
and to Use of Kibble v. First Nat. 
Bank, (App.) 22 S.W.(2d) 185; Mil- 
ton v. Holtzman, (App.) 216 S.W. 828. 

Okl.—Chit wood vy, Palmer, 225 P: 


969, 101 Okl. 300. 
Or.—Dover Copper Mining Co. v. 
Doenges, 12 P.(2d) 288. 


SHCh Nichols v. Congaree Fertilizer 
Comr14ag Sr 162/151 S.C. 417 

Tex.—Farmers’ & Mechanics’ Nat. 
Bank v. Marshall, (Civ.App.) 4 S8.W. 
@ay 1652°Gulf, ©. & SS. URy. Co. vy. 
McKinnell, (Civ. App.) 171 S7W. 1091; 
Beaumont & G. N. R. R. v. Elliott, 
(Civ.App:). 148 S.W..1125; Citizens’ 
Ry. & Light Co. v. Johns, 116 S.W. 
62, 52 Tex.Civ.App. 489. 

5. City of Ft. Worth v. Burton, 
(Tex.Civ.App.) 193 S.W. 228 

6. Millhorn v. Jonesboro, L. C. & 
E. R. Co., 293 S.W. 1030, 173 Ark. 769; 
Leigh Banana Case Co. v. Paducah 
Spoke Cox, oil S.W. 192, 184 Ky. 36; 
St.Louis. &) Si, H.. Ry. Co. v. Knox, 
(Tex.Civ.App.) 151 S.iWi, 9102's Mis- 
SOU is Ore Dey yer COs. OF Texas v. 
Neiser, 118 S.W. 166, 54 Tex.Civ.App. 
460. 

7. “Speight v. Seaboard Air Line 
Ry., 76 S.E. 684, 161 N.C. 80; Reed 
v. American Dyewood Co., 80 ix 873, 
231 Pa. 431. 

8. Ariz.—Matson y. Bradbury, 10 
BaC2d)) 36. 

Ga.—Manry v. Williams Mfg. Co., 
166 S.E. 222, 45 Ga.App. 833. 

Mo.—Belle Chasse Land COs 
Pratt, 32 S.W.(2d) 602 Beckley Vi. 
Hickerson, 286 S.W. 74, 315 Mo. 400 
[rev on other grounds ‘(App.) MSO 5 
W. 822]. a) 


Neb.—Watkins v. Union Pac. 


TRIAL 


and may state 
and 


the 


or c¢er- 
that plaintiff is 


on trial.t7 


[§ 504] «. 


If there is 


[ Co., 170 NW. 358, 103° Neb.- 75. 

Ohio.—Waegner Bros. Co. v. Younce, 
182 N.E. 697, 43 OhioApp. 89; Silber- 
man v. National City Bank of Cleve- 
land, 173 N.E. 16, 36 OhioApp. 442. 

Tex.—Mantel v. Mitchell, (Civ. 
App.) 293 S.W. 835; St. Louis & S. F. 
ae Co. v. Knox, (Civ.App.) 151 S.W. 

Wash.—Cannon v. Seattle Title 
Trust Co., 261 P. 642, 145 Wash. 691. 

[a] Thus in a servant’s action for 
salary due after his wrongful dis- 
charge wherein his uncontradicted 
testimony as to what he had earned 
during remainder of the year after 
his discharge left the amount of re- 
covery in case of a finding for him a 
matter of computation, it was prop- 
erly determined by an _ instruction 
that he was entitled to the salary 
promised him, less what had been 
paid and what he had been able to 
earn. Manross v. Uncle Sam Oil Co., 
£9 OVE S619 el OF iam de 

9. Bamberge v. Supreme Tribe of 
Ben Hur, 139 S.W. 235, 159 Mo.App. 
102; McLean v. Commercial Motors 
Co,, 194\P. 792, 113 Wash. 658. 

[a] Thus in an action to recover 
a commission for selling motor 
trucks, where the record showed that 
the parties agreed that defendant ow- 
ed plaintiff at least fifty-four dollars 
and forty-five cents, which was ten- 
dered to him, but plaintiff claimed a 
larger commission of four hundred 
twenty-two dollars and forty cents, 
the court did not err in charging the 
jury to bring ina judgment for plain- 
tiff in the sum of fifty-four dollars 
and forty-five cents in case they 
found that the written contract un- 
der which plaintiff was claiming the 
larger commission had been modified. 
McLean v. Commercial Motors Co., 
194 P. 792, 113 Wash. 658. 

10. Duncan v. Record Pub, Co., 143 
Split tes ly abe ay MSECOn, Alls 

11. Wigginton’s Adm’r v. Rickert, 
217 S.W. 933, 186 Ky. 650. 

[a] Evidence held conflicting as to 
right to recover any amount, and the 
court properly submitted the question 
to the jury. Midland Savings & Loan 
Cou vz) Cheves, 158" P. 362, 59 Ok, 85. 

12. Legal effect of evidence see 
infra § 524, 

13. Ala.—Reynolds v. Massey, 122 
Ono, 200) Alan 2654) Cox Vv. Eales iid 
So. 465, 217 Ala. 46; Dye-Washburn 
Hotel Co. v. Aldridge, 93 So. 512, 207 
Ala. 471; Vidmer v. Lloyd, 63 So. 948, 
184 Ala. 153; Aizenshtat v. Thoma- 
son, 123 So. 275, 23 Ala.App. 258; Par- 
nell v. Farmers’ Bank & Trust Co., 
77 So. 442, 16 Ala.App. 292; Birming- 
ham Southern R. Co. v. Morris, 63 So. 
768, 9 Ala.App. 530; National Chemi- 
eal Co, v. National Aniline & Chemi- 
eal Co., 57 So. 114, 3 Ala. App.' 469. 

Cal.—In re Everts’ Estate, 125 P. 


1058, 163 Cal. 449. 
lowa.—Philpott v. Jones, 146 N.W. 


Miscellaneous 
Court’s Province.'* 
the facts or the weight and- sufficiency of the evi- 
dence for the court to state the issues,‘® the con- 
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ages to be assessed by the jury."? 

[§ 503] (4) Stating Effect of Evidence.*? 
improper for the court to charge on the effect of 
facts or testimony in evidence when such is a ques- 
tion for the jury,'*? or to state that the evidence 
shows or does not show certain facts;1+ and instrue- 
tions of such a nature are properly refused.'? 
mere reference to a dispute in the testimony is not 
an erroneous charge on the effect of evidence.*® 
has been held that a reference to authorities cited 
by counsel “as being so like this case in its facts” 
is a charge on the * effect of evidence in that the 
jury might compare the earlier cases with the one 


ters 


A 
It 


Instructions within 
It is not error as a charge on 


859, 164 Iowa 730. 
Mich.—Smith v. Hertz & Hoshach 
Co., 125 N.W. 368, 160 Mich. 431. 
Mo.—Lewis v. Illinois Cent. R. Co., 


8 SW: (2d) 871, 319. Mo. 1238: 
Pa.—Gordon v. Yellow Cab Co. of 
Delaware, 100 Pa.Super. 558. 


Tex. —Galveston, HO & S! AS Ry; co 
v. Miller, (Civ.App.) 192 S.W. 593. 

[a] Equivalent testimony.—In an 
action for injuries when plaintiff's 
wagon collided with a street car, de- 
fendant’s prayer that, where a person 
must have seen an approaching car 
had he looked, testimony that he 
could have seen it had he looked is 
equivalent to testimony he aid not 
look was held properly refused. City 
& Suburban Ry. of Washington v. 
Clark, 97 A. 996, 128 Md. 281. 

14. Ala.—Amzi Godden Seed Co. v. 
Smith, 64 So. 100, 185 Ala. 296. 
ilki United Rail- 
roads of San Francisco, 232 P. 131, 
£95 Cale 185. 

Iowa.—Bremhorst v. Phillips Coal 
Co., 211 N.W. 898, 202 Iowa 1251 


Kan.-—Junction City v. Blades, 41 
Petit Kan. App. 285: 

Md.—Smith v. Whitman, 150 A. 856, 
159 Md. 478. 

Mich.—Davis v. Gerber, 37 N.W. 
281, 69 Mich. 246. 

N.C.—Hair v. McConnell, 119 S.E. 


568, 186 N.C. 379. 

Okl.—Sovereign Camp, W. O. W., v. 
Stickelman, 239 P. 251, 111 Okl. 105; 
Slagle v. Amos, 238 P. 445, 111 Okl. 


71; Littlefield Loan & Investment 
Co. v. Walkley & Chambers, 166 P. 
90, 65 Okl. 246. 

S.C.—Smith v. Brown, 81 S.E. 633, 
SWSH@n PGs) 

Tex.——Midgsourls Pac. VR Commave 
Christman, 65 Tex. 369; Look v. Bail- 
ey, (Civ.App.) 164 S.W. 407. 

15. Ala.—Houston v.. Town of 
Waverly, 142 So. 80; Louisville & N. 
R. Co. v. Steverson, 124 So. 205, 220 


Ala. 158; Tingle v. Worthington, 110 
So. 143, 215 Ala. 126. 
Ark.—Mahor v. Kansas City South- 
on Ry. Co., 223) Siw. 3888, 145° Ark. 
Iowa.—Borough v. Minneapolis & 
Pe LL. Re Co.,7 197 Now. 312, 198 lowa 
130. 


Or.—West v. Jaloff, 232 P. 642, 113 
Orisa 36) ALR. 39: 
Whoa ney v. Floyd, 90 Pa.Super. 
R.I.—Mowry v. Saunders, 80 A. 421, 
33 R.I. 45, Ann.Cas.1913A 1344. 
Tenn.—Middle Tennessee R. Co. v. 
McMillan, 184 S.W. 20, 134 Tenn. 490. 
16. Beall v. James Folmar Sons & 


Coy) 260S0; 15° b22 “Alas 414. 
17. Moore v. Robinson, 62 Ala. 537. 
18. Charges not ad errs of 


opinion illustrated see supra § 498 

19.. Trakas v. Globe & Rueere 
Fire Ins. Co. of New York, 139 S.E. 
OMe LAL SIC. 64 Webs!) CATT eERs ered Or 
Painter v. Western Union Telegraph 
Con 84e SE 2:93) 1000S.Cs 65; — Hol= 
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tentions and theories of the parties,?® the basis for 
“recovery,?! and, when such is the ease, that no wit- 
ness has testified directly to a certain fact,?> that 
acts but only about 
the inferences to be drawn from them,?* that there 
is a conflict in the evidence, where this fact is not 
in dispute,2* that only one conclusion may be drawn 
from the facts,2° that evidence has been introduced 
to establish a certain fact,?° that certain evidence 
tends to show certain facts,?* that there is some ev1- 
denee tending to show certain facts,?> that a cer- 
tain fact is some evidence,?® that the facets proved 
are not conclusive evidence,*® that two writings in 
evidence are or are not necessarily inconsistent in 
meaning ;*1 it is not error to state that certain evi- 
dence, the admissibility of which was objected to, 
is competent proof,’? that the Jury must be care- 


O 


there is no dispute about the f 


combe vy. Spartanburg Ry., Gas & 
Blectric Co.; 78 S.B. 231, 94 S.C. 485; 
Walker v. Southern Bell Telephone & 
Telegraph Co., 75 S.E. 1024, 92 S.C. 
188; C. B. Crosland Co. v. Pearson, 
68 S.E. 625, 86 S.C. 313; Berry v. City 


of Greenville, 65 S.E. 1030, 84 S.C. 
122; 19 Ann.Cas. 978; Moorman Vv. 
Small, (Tex.Civ.App.) 220 S.W. 127; 


Crosby vy. Stevens, (Tex.Civ. App.) 184 
S.W. 705; Dudley v. Strain, (Tex.Civ. 
App?) 130, S.W._ 778s) Gulf Cs & Sv FB: 
~Ry. Co. v. Shults, 129 S.W. 845, 61 
Tex.Civ.App. 93. 
20. Ala.—dJohnson Bros. y. Storrs- 
Schaefer Co., (App.) 140 So. 885. 
Ark.—Arkadelphia Milling Co. 
Green, 219 S.W. 319, 142 Ark. 565. 
Cal.—Hart v. Fresno Traction Co., 
167 P. 885, 175. Cal. 489. 
Ga.—Savannah Electric & Power 
Co. v. Hines, 141 S.E. 818, 37 Ga.App. 
Vises 
Mo.—Gray v. Doe Run Lead Co., 53 


Vv. 


S.W.(2d) 877; Neal v. Caldwell, 34 
S.W.(2d) 104, 826 Mo. 1146; Vaughn 


v. May, 274 S.W. 969, 217 Mo.App. 
613. 
N.Y.—Polykranas v. Krausz, 77 N. 
Y.S. 46, 73 App.Div. 583. 
Or.—Southern Oregon Orchards Co. 
Bakke, 210 P..858, 106 Or. 20. 
Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Mulkey & Allen, (Civ.App.) 
159 S.W. 111; Ball v. Filba, (Civ. 
App.) 153 S.W. 685; American Const. 
Co. v. Caswell, (Civ.App.) 141 S.W. 
1013; Davis v. Mills, 133 S.W. 1064, 
63 Tex.Civ.App. 359; Tippett v. Cor- 
der, (Civ.App.) 117 S.W. 186. 

Wis.—MecCann vy. Ullman, 85 N.W. 
493, 109 Wis. 574. 

{a] Defense.—An instruction stat- 
ing defense in an action for loss from 
fire was held not erroneous as charge 
on facts. Arkansas Mining Co. v. 
Norris, 8 S.W.(2a) 471, 177 Ark. 1193. 

[b] Special charge, which pre- 
sented in detail the facts on which 
defendant relied, aS well as its theory 
of defense, was not improper as on 
the weight of the evidence, even 
though the court in its charge had 
generally submitted the defense. 
Jones v. Missouri, K. & T. Ry. Co. of 
Texas, (Tex.Civ.App.) 157 S.W. 2138. 

{c] Omission of “further allege” 
in statement of issues or contentions 
is not a charge on the weight of evi- 
dence as to the paragraph in which 
it was omitted. Bain Peanut Co. of 
Texas'v. Pinson & Guyger, (Tex.Civ. 
App.) 287 S.W. 87, 


Vv. 


RUTHIN, Gy Ce ISy enh ceNyo <GOn cv 
Brock, (Tex.Civ.App.) 150 S.W. 488. 

22. Smyth v. Caswell, 4 S.W. 848 
67 Tex. 567. 

23. Simmons y. Martin, 116 SR. 
441, 128 S.C. 849, 


Instructions as to uncontroverted 
testimony see infra § 512. 


_ 24% People v. Flynn, 15 P. 102, 73 
Cal, 511; Wilson v. Moss, 60 S.B. 313 
79 S.C. 120. 


[a] “If there is a conflict.”.—A 
statement “if there is a conflict” when 


For later } ans Ake = : 
ter cases, developments and changes in the law see Annotations, same title and section number. 


TRIAL 


mention the 


immaterial.*® 


there is plainly a, conflict in the terms 
of a contract is not error, although it 
may be better to instruct that there 
is a conflict of testimony regarding 
the contract. Turner v. Jackson, 4 
Pat2ay: 925, Ak APs2a) eL048), 129) Ore 


539. 

25. Black v. Southern Pac. Co., 
(Cal.App.) 12 P.(2d) 981; Rogers v. 
Marriott, 82 N.W, 21, 59 Neb. 759. 

fa] Saying testimony is over- 
whelmingly contradicted.— Where the 
circumstances warrant, it is not er- 
ror for the court to state that the 
testimony of one of the parties is 
overwhelmingly contradicted. Church 
v. Delaware, L. & W. R. Co., 95~A. 
341, 250 Pa. 21. 

26. Atlantic Coast Line R. Co. v. 
Jones, 63 S.E. 834, 132 Ga. 189; Mis- 
souri, O. & G. Ry. Co. v. Parker, 151 
PH325750) OK 4945 

[a] “Brings evidence to show” is 
not error as an affirmation that it 
does show the facts ‘stated, being 
quite distinet from, and opposite to; 
“prings facts that show.’’. Central R. 
Co. v. Freeman, 75 Ga. 331. 


27. Cal.—Morris vy. Lachman, 8 P. 
799% 68. Cal: 209. 

Ind.—Ball v. Cox, 7 Ind. 453; Hunt- 
ington Light, etce., Co. v. Beaver, 73 
N.E. 1002, 37 Ind.App. 4. 

Mass.—Carmody v. Boston Gas 


Light Co., 39 N.E. 184, 162 Mass. 539. | 


Mich.—Campau v. Langley, 39 
Mich. 451, 33 Am.R. 414. 

Miss.—Garnett v. Kirkman, 33 
Miss. 389. 

N.C.—Lewis v.. Norfolk, ete., R. Co.,; 


43..S.Bh..919, 1382 N.C. 382. 
Or.—Smitson vy. Southern Pac. Co., 

60. P. 907,. $t.Or3T# Goos (bavi 

Co.’ Vv. Siglin; 63° Pi (504) 34 Or... SO: 
Va.—Michie v. Cochran, 25 S.E. 884, 


93 Va. 641. 

28 Farraris v. S. BE. Slade Lumber 
Co., 152 P. 680, S8 Wash. 106. 

29. Wingo v. New York Life Ins. 
Co, oS. CoC Ati, 6935 Bushs oe 
Western Union Telegraph Co., 76 S.E. 
LOT OSS) S.Ce TAS 

30. Dabney v. Taliaferro, 4 Rand. 
(25. Va.) 256. 


Home Friendly Soc. v. Berry, 


21 S.B. 583, 94 Ga. 606. 

32. Carroll v. Roberts, 23 Ga. 492 

33S. Lyts v. Keevey, 32 P.. 534, 5 
Wash. 606. 

$4 Anderson vy. Martindale, 61 
Tex. 188. 

35. True v. Cudd, 91 S.E. 856, 106 
at 478; Roddy v. Kingsbury, 5 Tex. 
51. 

86. Holway v. Sanborn, 130 N.W. 


95,145 Wis, 151. 

87. Ala.—Porter v. Tennessee Coal, 
Iron & R. Co. 59 So. 255; 177 Ala. 
406; Sloss-Sheffield Steel & Iron Co. 
v. Milbra, 55 So. 890, 173 Ala. 658: 
Theo. Poull & Co. v. Foy-Hays Const. 
Co,, 48 So. 785, 159 Ala. 453. 

Ark.—Benefit Ass'n. of Ry. 
ployees v. Jacklin, 294 S.W. 35; 
Ark, 9387. 

Ga.—Davenport vy. Waters, 148 S.E. 


common knowledge is not error.*°® 
hypothesize in his charge,+! may imstruet to find for 
one of the parties if the facts claimed by that party 
are established,#? enumerate ultimate facts neces- 
sary to be found before verdict can be rendered for 
plaintiff,#* or recite the facets claimed to have been 
proved, leaving it to the jury to determine whether 


— 


; 


IN.C 
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ful, and slow to rejeet any testimony,*® that the 
jury must not let a certain cireumstance prevent their 
looking to the whole evidence,** that incompetent 
evidence should be disregarded;*° nor is it error to 
evidence.*° 
as to the facts whieh would authorize or preclude 
recovery,’ may charge that any fact in issue might 
be established by circumstantial or direct evidence, 
or both,*S or that certain extraneous matters are 
A mere statement of a matter of 


The court may instruet 


The judge may 


772, 40 Ga.App. 99; Southern Ry. Co. 
v. Ray, 113 S.E. 590, 28 Ga.App. 792 
[rev-118 S.B. 538, 155 Ga. 579]. : 
Ind.—Wellington v. Reynolds, 97 
N.E. 155, 177 Ind. 49. 
Mass.—Gardner v. Renton, 168 N. 
BE. 802, 269 Mass. 246. 


Mo.—Wells v. Wells, (App.) 48 S. 
W.(2d) 109; Offutt v. Battagala, 
(App.) 44 S.W.(2d) 202; “Broyles v. 


Byrne, (App.) 13 S.W.(2d) 560; Mur- 
phy v. Great American Ins. Co., 285 


S.W. 772, 221 Mo.App. 727; Citizens! 
Bank of Edina v. Kriegshauser, 


(App.) 273 S.W. 764; Hoff v. Wells, 
(App.) 266 S.W. 1027; Girdner vy. My- 
ers, (App.) 259 S.W. 150; Lockhart 
v. Lion Bonding & Surety Co., (App.) 
195 S.W. 540. 

S.C—Southern States Life Ins. Co. 
v. Hodges, 110 S.E. 406, 118 S.C. 407; 
Berger v. Charleston Consol. Ry., Gas 
& Electric Co., 76 S.E. 1096, 93 S.C. 
ola. 

Tex.—Texas & P. Ry. Co. v. Whit- 
tington, (Civ.App.) 292 S.W. 966; 
Panhandle & S. F. Ry. Co. v. Daldorf, 
(Civ.App.) 266 S.W. 208; Houston 
Belt & Terminal Ry. Co. v. Wilson, 
BSE SSS ES 165 S.W. 560; Gulf, C. & 


S. F. Ry. Co. v. Stewart, (Civ.App.) 
164 S.W. 1059; Tevebaugh v. Smith 
Land _Co., (Civ.App.) 163 S.W. 664; 


Ft. Worth & D. C. Ry. Co. ¥. Keeran, 
(Civ.App.) 149 S.W. 355; San Antonio 
Traction Co. v. Hauskins. (Civ.App.) 
148 S.W. 1100; City of San Antonio 
v. Ashton, (Civ.App.) 135 S.W. 757; 
Campbell v. MeCoy, 23 S.W. 34,3 Tex. 
Civ.App. 298. = 


Wis.—Stumm v. Western Union 
Telegraph Co., 122 -NoW. 1032, 140 
Wis: 528. 

[a] Neglect of duty.—It is not er- 


ror to state that defendant is liable 
for an injury if it occurred by reason 
of its neglect of a statutory duty. 
Texas, etc, R. Co. v.. Laverty, 22S: 
W. 1047, 4 Tex.Civ.App. 74. 

(Tex.Civ. 


$8. Schaff v. Copass, 
App.) 262 S.W. 234. 

39. Nettles v. Nettles, 136 S.E. 297, 
S.C. 318. 


isc v. Long, 126 S.E. 321,189 

41. Kiker vw, Hitt, 66 So. 632, 189 
Ala. 652; Grubbs v. Kansas City 
Eoplic Service Co., (Mo.) 45 S.W.(2d) 
tis 

{a] Where there is no evidence to 
prove the affirmative of an issue, the 
jury may be instructed to answer it 
in the negative if they believe the evi- 
dence. Woodbury v. Evans, 30 S.B. 
2 TRACREC Ce 

Hypothetical statements by judge 
see supra § 480. 

42. Pillsbury Flour Mills Co. v. 
Citizens’ Nat. Bank of Peru, 169 N.E. 
352, 91 Ind.App. 211; Ford v. New 
York City Interborough Ry. Co., 140 
N.E. 720, 236 N.¥. 346; Kieiner -v. 
Third Ave. R. Co., 56 N.E. 497, 162 N. 
We Ps. 

43. Reed v. Norman, 121 S.B. 310, 
157 Ga. 183; Lowry v. Fidelity-Phe- 


such facts have been so proved.‘ 


ary instructions have been held not to be on the 


weight of evidence.*® 


[§ 505] d. Miscellaneous Instructions outside 
It is improper for the court to 
state that a controverted fact is or is not estab- 
lished*? or that it is conclusively proved,‘s that there 
is no dispute as to the facts when there is,*® that the 
testimony pro and con does not vary much, when 


Court’s Province.*® 


TRIAL 


Certain caution- 


there is a material conflict,5° or to point out the 


nix Fire Ins. Co., 272 S.W. 79, 219 Mo. 
App. 121; Clayton v. Southern Ry. 
Cos, 96 S.-H. 479, 110 S.C. 122: 

44. Pritchett v..Overman, 3 Greene 
(Iowa) 531; Andrews v. Parker, 48 
Tex. 94, 


45. lLecklieder v. Chicago City Ry. 
Co.; 172 Ill.App. 557; Pace v. Ameri- 
can Cent. Ins. Co., 158 S.W. 892, 173 
Mo.App. 485. 

[a] Thus, in an action by a wo- 
man for injuries received because of 
the alleged sudden starting of a 
street car, an instruction that it is 
the duty of the jury to consider de- 
fendant corporation as though it were 
a living person, and to consider the 
evidence with the same fairness as 
if the contest were between two wo- 
men, does not relate to the weight of 
the evidence, but is a cautionary in- 
struction which is largely in the 
court’s discretion. Lecklieder v. Chi- 
eagzo City Ry. Co.,) 172. 1ll.App. 557. 

4G. Expressions of opinion il- 
lustrated see supra § 497. 

47. Ala.—Anniston City Land Co. 
v. Edmondson, 30 So. 61, 127 Ala. 445; 
Commercial F. Ins. Co. v. Morris, 18 
So. 34, 105 Ala. 498; Marble v. Lypes, 
2 So. 701, 82 Ala. 322. 

Cal.—People v. Casey, 3 'P. 874, 65 
Cal. 260. 

Tll——-Yundt v. Hartrunft, 41 Hl. 9; 
Tregoning v. Tregoning, 262 Iil.App. 
489. 


Ind.—Louisville, ete., Traction Co. 
v. Worrell, 86 N.E. 78, 44 Ind.App. 
480. 

Kan. Lorie v. Adams, 33. ©. 599, 51 
Kan. 692. 

Mich.—Hill v. Graham, 40 N.W. 779, 
72 Mich. 659; Weyburn v. Kipp, 29 N. 
W. 517, 63 Mich. 79. 

Miss.—Whitney v. Cook, 53 Miss. 
551. 

Tex.—Kostoryz v. Leary, (Civ.App.) 
130 S.W. 456; Orange Lumber Co, v. 
Thompson, (Civ.App.) 113 S.W. 563; 
Thompson vy. Fitzgerald, (Civ.App.) 
105 S.W. 334; Galveston, etc., R. Co. 
v. Manns, 84 S.W. 254, 37 Tex.Civ. 
App. 356. 

48. Ball v. Cox, 7 Ind. 453; Allen v. 
Kopman, 2 Dana (Ky.) 221; Bard- 
well v. Ziegler, 28 P. 360, 3 Wash. 
34. 

49. Ala.—Seaboard Air Line Ry. 
Co, v. Savage, 109 So. 748, 215 Ala. 96. 

Ga.—Black v. Thornton, 30 Ga. 361; 
Dixie Mfg. Co. v. Ricks, 110 S.E. 454, 
28 Ga.App. 160. 

Ind.—Canada v. Curry, 78 Ind. 246. 

Mich.—Markoff v. Detroit United 
Ry., 134 N.W. 1101, 169 Mich. 37. 

Tex.—Thompson v. Galveston, etc., 
R. Co., 106 S.W. 910, 48 Tex.Civ.App. 
284. 

Wash.—Bardwell v. Ziegler, 28 P. 
360, 3 Wash. 34. 


[a] Thus (1) a statement that 
plaintiff on the undisputed evidence 
used more force than was necessary 
in repelling an assault was error, 
when such fact was disputed. Mor- 
ris v. McClellan, 45 So. 641, 154 Ala. 


639, 16 Ann.Cas. 305. (2) Ina suit 
for specific performance of a timber 
option; instructions equivalent to 
telling the jury that the evidence was 
uncontradicted that plaintiff was 
ready and willing to perform the op- 
tion within ten days, and that an ex- 
tension of fifteen days’ time had been 
granted plaintiff, where such conten- 
tions were controverted, were erro- 
neous, as invading the province of 
the jury. Roanoke R. & Lumber Co. 
v. Privette, 100 S.E. 79, 178 N.C. 37. 


[b] Facts are practically ad- 
mitted.—In an action for the death of 
a hog in shipment, a charge stating 
that the question was a point of law, 
and that “the facts are practically ad- 
mitted,’ was held to be error, in view 
of conflict in the evidence as to what 
caused the death of the hog. Ameri- 
can Ry. Express Co. v. Dunnaway & 
Lambert, 92 So. 780, 207 Ala. 392. 

{c] Conceded fact.—(1) In con- 
demnation proceedings, an instruction 
that it was a conceded fact that prop- 
erty sought to be condemned extend- 
ed to high-water mark was held erro- 
neous under the evidence. Millard v. 
Northwestern Mfg. Co., 205 N.W. 979, 
200 Iowa 1068. (2) In a suit for 
land, a charge was held erroneous as 
indicating that defendant conceded 
plaintiff's right to recover on his 
paper title unless defendant estab- 
lished prescriptive title. Kelley v. 
Tucker, (Ga.) 166 S.E. 187. 

{[d] Properly refused.—A request- 
ed prayer in a negligence action that 
the undisputed evidence showed that 
defendant was not negligent was 
properly refused, where that question 
was for the jury. Hunner vy. Steven- 
son, 89 A, 418, 122 Md. 40. 


50. Langworthy v. Green T'p., 
N.W. 130, 88 Mich. 207. 


51. Fla.—Wheeler v. Baars, 15 So. 
584, 33 Fla. 696. 


Ga.—Brothers v. Horne, 79 S.E. 468, 
140 Ga. 617. 

Ill.— Chicago, ete., R. Co. v. Robin- 
son, 106 Ill. 142; Toledo, etc., R. Co. 
v. Brooks, 81 Ill. 245; Briggs v. Kohl, 
132 Ill.App. 484; Indiana, etc., R. Co. 
v, Otstot, 113 Ill.App. 37 [aff 72.N.H. 
387, 212 Ill. 429]. 

Ind.—North v. Jones, 100 N.E. 84, 
53 Ind.App. 203. 

Tex.—Hermann 
App.) 174 S.W. 865. 


Wash.—Gilmore v. Seattle, ete. R. 
Co., 69 P. 748, 29 Wash. 150. 

{a] Circumstantial and direct evi- 
dence.—(1) The court should not in- 
struct that circumstantial evidence is 
as good as direct evidence (Armstrong 
v. Penn, 31 S.E. 158, 105 Ga. 229; Hud- 
son v. Best, 30 S.E. 688, 104 Ga. 131), 
(2) or that circumstantial evidence 
cannot outweigh direct evidence (J. S. 
& L. Bowie & Co. v. Maddox & Gold- 
smith, 29 Ga. 285, 74 Am.D. 61). 

{[b] Oral testimony and deposi- 
tions.—It is error to instruct that 
depositions are entitled to less weight 
than oral testimony. Works v. Ste- 
vens, 76 Ind. 181; Millner v. Eglin, 64 
IBotol, IS (e etal PAN calil eva ial 


Depositions as evidence see LEvi- 


50 


Vv. Baileys) (Civ. 
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comparative weight of evidence,*! state that cer- 
tain facts are entitled to great weight®? or to “full 
weight,”°? or that certain evidence is strong,®* or 
strong and weighty;°° similarly charges are improp- 
er which minimize or belittle evidence,*®® indicate®* 
or destroy®* probative value of testimony, errone- 
ously instruct that certain testimony is not evidence 
of a certain fact,®® state that certain evidence does 
or does not prove a fact®® or only indirectly bears 


dence § 1781. 


52. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90; Bourquin v. Bourquin, 
35 S.E. 710, 110 Ga. 440; Butterfield 
v. Ennis, 186 S.W. 11738, 193 Mo,App. 
6388; Smith v. Meyers, 71 N.W. 1006, 
52 Neb. 70. 


538. Davis v. Hays, 8 So. 131, 
Ala. 563. 


54. Jenkins v. Tobin, 31 Ark. 306; 
Bonner v. Hodges, 15 S.E. 881, 111 N. 
C. 66; Earp v. Edgington, 64 S.W. 40, 
107 Tenn, 23; Marr v. Marr, 5 Sneed 
(Tenn.) 385. 


55. Cecil v. Johnson, 
(Ky.) 35. 

56. Rock v. Keller, 278 S.W. 759, 
312 Mo. 458; Post v. Bailey, (Mo.) 
254 S.W. 71; Frysinger v. Philadel- 
phia Rapid Transit Co., 95 A. 257, 249 
Pa. 555; Puckett v. Davis, (Tex.Civ. 
App.) 248 S.W. 65; Shumaker v. 
Thomas, 151 S.E. 178, 108 W.Va. 204. 

[a] Referring to material conver- 
sation as casual.—The word ‘casual’ 
meaning’ something by chance with- 
out being foreseen or expected, an 
instruction referring to a conversa- 
tion as casual when the evidence tend- 
ed to show it to have been material 
and sought by one of the parties was 
on the weight of the evidence. Cotul- 
la State Bank v. Herron, (Tex.Civ. 
App.) 202 S.W. 797. 

{[b] Charges held not to minimize 
evidence.—Meighan v. Birmingham 
Terminal Co., 51 So. 775, 165 Ala. 591; 
Kaechelen v. Barringer, (Mo.) 19 S. 
W.(2d) 1033; Chesapeake & O. 'Ry. 
Co. v. Baylor, 86 S.E. 847, 118 Va. 43. 

97. Honea v. Arledge, 120 S.W. 508, 
56 Tex.Civ.App. 296. ~ 


[a] ‘Probable.”—A charge that 
certain facts render it “probable” that 
a certain act was committed is im- 


8&9 


11 B.Mon., 


proper. Wildeboer v. Petersen, 175 
N.W. 349, 187 Iowa 1169. 

58. Heinbach v. Heinbach, 170 S. 
W. 1148, 262 Mo. 69. 

59. Ala.—Southern Ry. Co. vy. 


Smith, 128 So. 228, 221 Ala. 273. 


Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 565, 158 
Md. 424 fappeal dism 51 S.Ct. 40, 282 
UES SSO bee MGa 720i 


Mo.—Littig v. Urbauer-Atwood 
Heating Co., 237 S.W. 779, 292 Mo. 
226; Messer v. Gentry, 290 S.W. 1014, 
220 Mo.App. 1294; Walker v. City of 
St. Joseph, (App.) 231 S.W. 65. 


N.J.—Kaltman v. Bocino, 126 A. 654, 
2 N.J.Mise. 1125. 


Okl.—Grayson v. 
387, 59 Okl. 214, 


[a] Not necessarily evidence.—An 
instruction that violation of traffic 
law is not “of itself necessarily evi- 
dence of negligence’ was held erro- 
neous, in an action arising out of 
automobile collision. Herring y. Bol- 
linger, 29 S.W.(2d) 676, 181 Ark. 925. 

60. Ala.—Coca-Cola Bottling Co. v. 
Crook, 132 So. 898, 222 Ala. 369. 

Cal.—Straten v. Spencer, 197 P. 
540, 52 Cal.App. 98. 


Conn.—Hancock Co. v. S. Z% Poli 


Damme, 158 P:; 
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on the issues,®t state that certain evidence is of 
little values? is or is not material,®® is or is not 
sutticient,®* or is not strong, clear, and eonvine- 
ing,®® tell how eertain evidence should be regarded 
or considered®® or interpreted,®? and intimate doubts 
as to the competency of certain testimony.** 
wise it is error to give undue prominence to certain 
testimony,®® or erroneously to state that certam 
facts are prima facie evidence,*® that the testimony 
of plaintiff or of defendant must be accepted as 
true, that the testimony of one witness is to be 
preferred to that of another,** that the remembrance 
of oceurrences nearly a year back “is not always to 
mee that, 
proved, plaintiff is or is not entitled to recover," 
or that defendant has or has not sustained his plea.** 


be expected of a witness, 


Corporation, 155 A. 914, 113 Conn. 545. 
Vi—Holland v. People’s Bank & 
Trust Ce. 185 NE. 717, $08 Tl. ssl. 


N.C.—Boing v. Raleigh, ete., R. Co., 
87 N.C. $60. 

Tex—Payne v. Castile, (Civ.App.) 
944 SAW. 282 [rev (Commn.App.) 257 


SVW. S70]. : 

61. Ellis v. City of Hazelhurst, 75 
S.B. 99; 188 Ga. 181. 

6a. West v. Black, 65 Ga. 
Wannack v. Macon, 53 Ga. 162. 

fa] Not of great value—The 
weight of the circumstance that one 
claimed location would give the acre- 
age called for by the deed, while the 
other would give a greater acreage, 
being for the jury, it was error to 
charge that the acreage Was not of 
great value to aid the jury in de- 
termining the location. May v. Mor- 
ganton Mtg. © Trading Co, $0 S.E. 
$80, 164 N.C. 262. 

68. Jessup v. Grage, 12 Ga. 261; 
Waggoner Ww. Zundelowitz, (Tex. 
Commn.App.) 251 SW. T21 [rev (Civ. 
App.) 21% SAW. 598]. 

6& Towa—Beard v. Wilson, 234 N. 
W,. 802, 211 Iowa 914. 

Mo.—Gittings v. Jeffords, 9 SW. 
S4, 292 Mo. 67S: Glasgow & Harrison 
v. Copeland, § Mo, 268. 

Tenn.—Farmers’, ete, 
ris, 2 Humphr. 311. 

Tex.—Camopbell v. Campbell, (Civ. 
App.) 215 SAW, 184; White v. MecCul- 
lough, 120 S.W. 1093. 56 Tex.Civ.App, 
$$3. 

W.Va—Winkler 9 v. 
etc., R. Co., 12 W.Va, 699, 

65. Jones v. Warren, 
134 N.C. 390. 

66. Cal.—kKanuitiman v. Maier, 29 P. 
481, 94 Cal. 269, 18 L.R.A. 124; Selig- 
man v. Kalkman, § Cal. 207. * 

lll—Mayer v. Schneider, 112 Tl. 
App. 628 [aif T2 NE. 436, 212 T11. 286). 

Ind.—Shorb v. Kinzie, 100 Ind. 429. 

Mont.—Kmowles v. Nixon, 43 P. 628, 
17 Mont. 473;  Wastl v.. Montana 
Union R. Co., 42 P. T72, 1T Mont. 218. 

Tex—Douthitt vw. Farrar, (Civ. 
App.) 159 S.W. 182. 

Va.—Varner's Ex'rs v. White, 140 
S.E.. 188, 149 Va. 177. 

67. Drevis v. Woods, $87 NW. 256, 
Ti Wis. 329. 

6S. Potts v. House, 6 Ga. 35 
Am.D, 329. 


647; 


29 
-o 


Bank v. Har- 


Chesapeake, 


46 SE. 740, 


Duty ef court to determine com- | 


petency of evidence see infra § 
69. Ariz—Security Ben. Ass'n vy. 
Small, 272 P. 647, $4 Ariz. 458. 


272 
i—Devine vw. Brunswick-Balke- 


=99 
523. 


: 


; 
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Like- 
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proved.S° 
from the faets 


[§§ 505-506 


It is error for the court to instruct the jury that 
they may find a material fact of which there is no 
evidence from which it may be legally inferred.7° 


[§ 506] e. Instructions as to Particular Matters 
—(1) Preponderance of Evidence. 
ing the provinee of the jury the judge may explain 
what is meant by the preponderance of evidence,‘? 
point out which of the parties must so prove his 
ease,*S and he may instruct that, if none of the 
material faets embodied in a question are so proved, 
then certain evidence may be disregarded,‘ or that, 
if the evidence is evenly balaneed, a fact is not 
But the instruetion must leave the jury 
free to determine the preponderance of evidence 
from all the evidenece,S! and must not indicate the 


Without invad- 


party who appears to have proved his ease.$? An 
ColNender Co., 110 N.E. 780, 270 Ill. | Louis, ete., R. Co., 59 Mo. 112. 
504, Ann.Cas.1917B S87. 75. Foust v. Yielding, 28 Ala. 658; 
Mo.—Luchow v. Kansas City Brew-]} Chaves v. Chaves, 5 Sod. SONS 
eries Go., (App.) 183-= S-We “2k23) F300: 
Leeser v, Boekhoff, 33 Mo.App. 223. 76. Parks vy. Ross, 11 How. (U.S.) 
Oki—Republic Nat. Bank of St.| 362, 13 L.Ed. 730; Graham v. Hart- 
Louis, Mo. v. First State Bank of] nett, 7 N.W. 280, 10 Neb. 517; Holmes 


Oilton, 237 P. 578, 110 Okl. 299; Bilby 

v. Owen, 181 P. 724, T4 OK. 158. 
Tex.— Missouri, K. & T. Ry. Co. of 

Texas v. Muikey & Allen, (Civ.App.) 


159 S.W. 111; Louisiana & Texas 
Lumber Co. v. Stewart, (Civ.App.) 
148 S.W. 1193; Noblett v. Harper, 
(Civ.App.) 1386 S.W. 519; Texarkana 


Gas & Blectric Co. v. Lanier, 126 -S.W. 
67, 59 Tex.Civ.App. 198; Rainey v. 
Kemp, 118 S.W. 680, 54 Tex.Civ.App. 
486; Et. Worth, ete, R. Co. v. Wat- 
kins, 108 S.W. 487, 48 Tex.Civ.App. 
568, 

Utah—Smith v. Cummings, 117 P. 
38, 39 Utah 306, Ann.Cas.1913E 129. 


Export Ins. Co. v. Roysier, 
SW. (2d). 468, 177 Ark. 899; Mi “i 
Pac. R. Co. v. Byars, 23 S.W. 583, 58 
Ark. 108; Hartshorn vy. Byrne, 35 N. 


BB. 6223, 147 Dl. 418. 

fa] Stromg fact and prima facie 
evidence.—To tell the jury that a 
thing is a “strong fact” is not equiva- 
lent to saying that it is prima facie 
evidence. Weisinger v. Gallatin 
Bank, 10 Lea (Tenn.) 330. 

71. Smith v. Northern Bank, 1 
Mete. (Ky.) 575; Daniel v. Daniel, 
(Atiss.) 4 So. 95. 

72. Phillips v. Williams, 389 Ga. 
597; Bank of Emanuel v. Smith, 124 
SBE. 114, 32 Ga.App. 606; Himrod 
Coal Co. v. Clingan, 114 TllApp. 568: 
Muncie Pulp Co. v. Keesling, 76 N.E. 
1002, 166 Ind. 479; Fulwider v. Ingels, 
ST Ind. 414. 

Credibility of witnesses see supra 

471-478. 

Positive and negative testimony of 
witmesses see infra § 509. 


NN 


7S Shaw v. People, 81 Ill. 150. 
74 Ala—TJones v. First Nat. Bank, 


$9 So. 487, 208 Ala. 203. 

Tlii—Lake Shore, ete. R. Co. 
Q’Connor, 3 N.E. 501, 115 Ill. 254. 

Md—Chipman vy. Stansbury, 16 Md. 
154. ‘ 

Mo.—Garesche v. Boyce, § Mo. 228. 


Tenn.—aAyres vy. Moulton, 5 Coidw. 
Nirtland vy. Montgomery, 1 Swan 


Vi 


yJa.—kKeel v. Herbert, 1 Wash. (1 
Va.) 203. 

fa] Character and amount of tes- 
Wmony.—An instruction undertaking 
to define the character and amount of 
testimony necessary to base a verdict 
is properly refused. Wall (wo 2St. 


| 


vu Jones, 24 NEY 101," 2d NOS Boe 
Seymour v. Fellows, 77 N.Y. 178 [aff 
44 N.Y.Super. 124]. 

77. Ga—Tallulah Falis Ry. Co. v. 
Taylor, 93 S.E. 533, 20 Ga.App. 786. 

Ind.—Davis v. Babb, 125 N.E. 463, 
190 Ind. 173: Lafayette Telephone Co. 
v. Cunningham, 114 N.E. 227, 63 Ind. 
App. 136. 

Mass.—Stewart v. 
680, 208 Mass. 359. 

S.C.—wNeal v. Southern Ry. Co., 75 
S.E. 405, 92 S.C. 197. 

Wash.—Money vy. Seattle, R. & S. 
Ry. Co., 109 P. 307, 59 Wash. 12059S: 
Yamamoto yv. Puget Sound Lumber 
Co., 146 P. 861, 84 Wash. 411. 


78 Surles v. City of Cedartown, 


Fuller, 94 N.E. 


156 S.E. 632, 42 Ga.App. 480; Whit- 
latch v. Fidelity, ete. Co., N.E. 


405, 149 N.Y. 45; Burt Corporation vy. 
Crutchfield, 6 P.(2d) 1055, 153 Okl. 2; 
Crawford & Byrne v. St. Louis South- 
western Ry. Co. of Texas, (Tex.Civ. 
App.) 127 S.W. 869. 

79. Terre Haute Traction & Light 
Co. v. Payne, 89 N.E. 413, 45 Ind.App. 


80. Pennsylvania Lines Voluntary 
Relief Dept. v. Spencer, 46 N.E. 477, 
17 Ind.App. 1238. 

Sl. Igou v. Brady, 84 So. 624, 79 
Fla. 699; Brisch v. Chicago City Ry. 
Co., 176. Tll.App. 341; Witt v. Galle- 
more, 163 Ill.App. 649; Barnes v. Chi- 
cago City Ry. Co., 147 Tll.App. 601; 
Pennsylvania Co. v. Hunsley, 54 N.E. 
1071, 23 Ind.App. 37. 

_ [a] Thus it has been held that an 
instruction is erroneous which tells 
the jury, among other things, that 
they are “at liberty to decide that the 
preponderance of evidence is on the 
side which in their judgment is sus- 
tained by the more intelligent, the 
better informed, the more credible and 
the more disinterested witnesses, 
whether these are the greater or the 
smaller number.” Chicago Union 
Traction Co. v. Wirkus, 131 Ill.App. 


82. Falls City Tannery v. W.- D. 
Allen Mfg. Co., 205 Tl. App. 462: Wells 
Fargo & Co. Express v. Gentry, (Tex. 
Civ.App.) 154 S.W. 363. 


{a] Thus, in an action for coal 
sold and delivered. an instruction, 
when the jury reported after delibera- 
tion, they were unable to decide the 
ease because of insufficiency of the 


For later cases, developments and changes in the law see Annotations, same title and section number} 


§§ 506-509] 


instruction that preponderance of evidence does not 
necessarily mean a greater number of witnesses but 
that character of evidence more worthy of belief has 
been held to be on the weight of evidence.*® 


[§ 507] (2) Burden of Proof. It is not improper 


as invasive of the jury’s province 


state on whom the burden to prove a certain issue 
falls,** but it must not state that a party has sus- 
tained his burden;* and, where it is for the jury to 
say what evidence would shift the burden, the court 
must not instruct that it has or has not shifted.*® 


[§ 508] (3) Presumptions. 


overcome it.2° It has been held 


evidence, that, where an action is 
commenced by a party, it devolves 
on him to prove his case by a pre- 
ponderance of the evidence, meaning 
the greater weight, and that the scale 
of proof should turn in favor of plain- 
tiff in such a case, was held to be er- 
roneous as tending to cause the jury 
to believe that the evidence was in 
favor of plaintiff. Fullerton Lumber 
Co, v. Hosford, 176 N.W. 1017, 42 S. 
D. 642. 

83. Moore v. Moore, (Tex.Civ.App.) 
299 S.W. 653. 

84. Missouri Egg & Poultry Co. v. 
Missouri Pac. R. Co., (Mo.) 257 S.W. 
477; Lee v. Northwestern R. Co., 65 
S'E. 1031, -84,.S:C. 125; Barnhart..v. 
Kansas City, M. & O. Ry. Co. of Texas, 
184 S.W. 176, 107 Tex. 638 [rev on 
other grounds (Civ.App.) 145 S.W. 
1049]. 

85. Askay v. Maloney, 179 P. 899, 
92 Or. 566. 

{a] Properly refused.—In an ac- 
tion for breach of an agency contract, 
and for goods sold with cross action 
for breach of contract, defendant’s in- 
struction that plaintiff had not sus- 
tained the burden of showing that be- 
fore order for goods, which was in 
dispute, he had performed his part of 
contract, was held to be properly re- 
fused. Mark v. Stuart-Howland Co., 
115 N.E. 42, 226 Mass. 35, 2 A.L.R. 
678, 

86. Gill v. Willingham, 120 S.E. 
108, 156 Ga. 728; Askay v. Maloney, 
179 P. 899, 92 Or. 566. 

87. Marshall & E. T. Ry: Co. v. 
Petty, (Tex.Civ.App.) 184 S.W. 406; 
Clark v. Los Angeles & S. L. R. Co., 
275 RP. 582, 73 Utah 486. 


[a] Mlustrations. — (1) Where 
there was evidence both to prove and 
to disprove family relationship be- 
tween plaintiff and decedent, the ques- 
tion of agreement to pay for services 
was for jury, and hence it was error 
to submit that issue and at the same 
time to declare as a matter of law 
that agreement to pay would be pre- 
sumed where work and labor were 


performed. Wandling v. Broaddus, 
(Mo.App.) 265 S.W. 1003. (2) In an 
action for false imprisonment, the 


court should not instruct that the 
law presumes that an_ officer having 
custody of a person will protect him 
in his lawful rights, since such pre- 
sumption, if it exist, is a matter of 
fact, rather than of law. South- 
western Portland Cement Co. v. Reit- 
zer, (Tex.Civ.App.) 185 S.W. 237. 


88. Blanton v. Missouri Pac. R. 
Co., 31 S.W.(2d) 947, 182 Ark. 543; 


[64 ©. J.—87] 


The court must not 
state as a presumption of law that which is a mat- 
ter for the jury’s determination,’? 
instruction of that nature is properly refused ;88 and 
so it must not state the strength of a presump- 
tion of fact*® and the amount of proof necessary to 
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of evidence.®? 


for the court to 


exists.°? 


and a requested 


that any charge 


St. Louis, I. M. & S. Ry. Co. v..Rhoden, 
123° S.W. 798, 93 Ark.2:9,-1387 Am-‘S.R. 
73, 20 Ann.Cas.. 915; MeDaniel >v: 
Davis, (Mo.) 266 S.W. 710; Rosen- 
mann y. Belk-Williams Co., 132 S.E. 
282, 191 N.C. 493; Western Union 
Telegraph Co. v. Taylor, (Tex.Civ. 
ADDS. LOMES Wee aoos OSS uve IVa nes 
Cleveland & Sons, (Tex.Civ.App.) 133 
S.W. 315. 

89. McBride v. Sullivan, 45 So. 902, 
155 Ala. 166; Shealy v. Edwards, 75 
Ala. 411; Pacific Improvement Co. v. 
Maxwell, 146 P. 900, 26 Cal.App. 265; 
Ee ee Vv. Hogarty, 135 Tll/-App; 


90. Brotherhood of Railroad 
Trainmen v. Fountaine, 245 S.W. 17, 


155 Ark. 578; Vickers vy. Hawkins, 
58 S.H. 44, 128 Ga. 794. 
91. Noblett v. Harper, (Tex.Civ. 


App.) 1386 S.W. 519; Stooksbury v. 
Swan, 22 S.W. 963, 85 Tex. 563; Munk 
Ae (Tex.Civ.App.) 100 S.W. 


92. Winter v. Supreme Lodge K. 
P., 69 S.W. 662, 96 Mo.App. 1. 


93. Rk. A. Watson Orchards v. New 
WorkCriéa st) TirkiCor, 250uMlZ App. 
22; Besteiro v. Besteiro, (Tex.Civ. 
App.) 18 S.W.(2d) 829; Ft. Worth & 
D: -C.) Ry. Co. iwi! Staleup, .CLhex.Civ. 
App.) 167 S.W. 279. 


[a] Properly refused.—(1) In 
view of the evidence, a charge that 
the jury cannot presume negligence 
from the mere fact that plaintiff's 
intestate died after being adminis- 
tered a dose of poison by defendant 
was properly refused. Thaggard v. 
Vafes, 119 So. 647, 218: Ala. 609. (2) 
A requested instruction that there is 
no presumption of loss by the last 
carrier where there is credible evi- 
dence that the goods were not re- 
eeived in good order by it, was held 
properly refused. Lowry v. Atlantic 
eet Fy COs 7 -Sebi 278i Oe 
S.C, : 


94, Amzi Godden Seed Co. v. Smith, 
64 So. 100, 185 Ala. ‘296; Schuyler v. 
Southern Pac. Co., 109 P. 458, 1025, 
Sip taheh sh; (6 L2\faties3s) S. Cty 2757) 0227 
ie 601, 57 L.Ed. 662, 43 L.R.A.N.S, 

she 

95. Ala.—Birmingham Ry., Light 
& Power Co. v. Seaborn, 53 So. 241, 
168 Ala. 658; Louisville, etc., R. Co. 
v.' York, 30 So. 676, 128 Ala. 305. 


Ark.—Sibley v. Ratliffe, 8 S.W. 686, 
50 Ark, 477. 


Cal.—Jones v. Southern Pac. 
239 P. 429, 74 Cal.App. 10. 


Del.—Baltimore & O. R. Co v. 
Hawke, 143 A. 27, 


Co., 
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as to a presumption arising from a given state of 
facts, unless in those cases in which the law raises 
a conclusive presumption, is a charge on the weight 
When circumstances in evidence per- 
mit the jury to draw an adverse inference to the 
presumption, it is error for the court to instruct 
that a presumption exists “in the absence of rebut- 
ting circumstances. 
arise, it is erroneous to instruct that no presumption 
Stating as a presumption that which is 
merely a matter of inference is error.®# 


[§ 509] (4) Positive and Negative Testimony. 
Where the rule prohibiting courts from expressing 
an opinion or charging on the facts or evidence pre- 
vails, it is usually held that instructions as to the 
relative weight to be given to positive and negative 
testimony invade the province of the jury and should 
not be given,®® but in some of such jurisdictions in- 


792 Where a presumption might 


Tl].—Louisville, ete, R. Co. v. 
Shires, 108 Ill. 617; Rockwood v. 
Poundstone, 38 Ill. 199; Zbinden v. 


De Moulin Bros. & Co., 245 Ill.App. 
248; Hofer v. Chicago, B. & Q. R. 
Co., 237 Ill.App. 309; Sheppelman v. 
People, 134 Ill.App. 556; Chicago, ete., 
R. Co. v. Louderback, 125 Ill.App. 323; 
Preston v. Moline Wagon Co., 44 Ill. 
App. 342; Chicago, ete, R. Co. v. 
Dunleavy, 27 Ill.App. 488 [aff 22 N. 
Hy 15; 129, TIL, 132). But jsee: Atehi= 
son, ‘ete, RaeCo. vi, Meehan, 136) N. Ey 
1036, 149 Ill. 202 (which contains an 
intimation that it would not be error 
to give an instruction on the subject 
if there was evidence on which to 
base it); Indiana, ete., R. Co. v. Ot- 
stot, 72 N.E. 387, 212 Ill. 429 (holding 
that such an instruction was proper- 
ly refused when not based on the 
hypothesis of equal opportunity for 
witnesses to see and hear). 


Ind.—Muncie Pulp Co. v. Keesling, 
76 N.E. 1002, 166 Ind. 479; Winkle- 
bleck v. Winklebleck, 67 N.E. 451, 160 
Ind. 570; Jones v. Casler, 38 N.E. 
S125 139) dings B3882.914 7 VAIS anode 
Ohio, ete., R. Co. v. Buck, 30 N.E. 
19, 130 Ind. 800; Louisville, ete, R. 
Co. v. Stommel, 25 N.E. 863, 126 Ind. 
35; Vandalia R. Co. v. Baker, 97 N.E. 
16, 50 Ind.App. 184; Cleveland, etce., 
R. Co. v. Schneider, 82 N.E. 538, 40 
Ind.App. 524. 


Iowa.—Gray v. Chicago, R. I. & P. 
R. Co., 121 N.W. 1097, 143 Iowa 268; 
Selensky v. Chicago Great Western 
Ri-Co., (94U NeW. 202; 9120 Towal hi? 
But see In re Wharton, 109 N.W. 492, 
132 Iowa 714 (holding that such in- 
structions are not error where the 
witness giving negative testimony is 
not in as good a position to see as 
the others). 


Sete eee v. Hearn, 37. Miss. 

Mo.—Chubbuck v. Hannibal, ete, 
R. Co., 77 Mo. 591; Johnson v. Spring- 
field Traction Co., 161 S.W. 1193, 176 
Mo.App. 174; Milligan v. Chicago, 
etc., R. Co., 79 Mo.App. 393: State v. 
eCity City, etc., R. Co., 70 Mo.App. 


Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 


Neb.—Crabtree vy. Missouri Pac. R. 
aoe Ag We 932, 86 Neb. 338, 136 Am. 
. . oO. 


N.D.—Remington v. 
N.W. 661, 80 N.D. 346. 


Okl.—St. Louis-San Francisco Ry. 
Co. v. Rundell, 235 P. 491, 108 Okl. 
132; Ft. Smith & W. R. Co. vy. Moore, 
169 P. 904, 66 Okl. 322; Ayers v. Ma- 
coughtry, 117 P, 1088, 29 Ok1., 399, 37 


Geiszler, 152 
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structions of this character are held proper.°® 
court cannot erroneously instruct as to the weight 
of negative evidence by itself,°7 but may properly 
instruct that negative evidence, if believed, will war- 


rant a finding.®® It is not error 


state to the jury that a witness who swears that 


“to the best of my recollection” an 


testifies less positively than one who testifies that 
In the federal courts and also in: 
other jurisdictions where it is not improper to charge 
on the weight of the evidence, if the jury are given 
to understand that such opinion is advisory only, 
instructions as to the relative force of positive and 
negative testimony may usually be given,’ but this 


it was done.®® 


TRIAL 


The 


for the court to 


act was not done 


of jurisdictions 


is not true in all such jurisdictions.” 


L.R.A.N.S. 865. 


Or.—Russell v. Oregon R. & Nav. 
Co., 102 P. 619, 54 Or. 128. 


Tex.—Sparks v. Dawson, 47 Tex. 


Va.—Virginian Ry. Co. v. Bacon, 
157 S.E..789, 156 Va. 337. 


View that expression of opinion is 
not permissible see supra § 495 

96. Idaho Mercantile Co. v. Kal- 
anquin, 66 P. 933, 8 Idaho 101; Kin- 
Gig ve Atchison; To%&/ 7S: Bb. Ry. €o., 
1 Pid) 75) 183° Kan. 4595 St. Louis, 
ete., BR. Co: v. Brock, 77 P. 86, 69 Kan: 
448: Missouri Pac. R. Co. v. Moffatt, 
44 P. 607, 56 Kan. 667; Missouri Pac. 
Ry, Go. wv, Pierce, 18 P. 305, 39 Kan: 
391; Henderson v. Crouse, 52 N.C. 
623. : 

[a] 
charge 


In Georgia (1) the court may 

that positive testimony is 
rather to be believed than negative 
with the qualification that “other 
things are equal, and the witnesses 
are of equal credibility.” Georgia 
Ry. & Electric Co. v. Wheeler, 80 S.E. 
993, 141 Ga. 363; Southern R. Co. v. 
O'Bryan, 45 S.E. 1000, 119 Ga. 147; 
Southern R. Co. v. O’Bryan, 42 S.E. 
42, 115 Ga. 659; Atlanta, etc., R. Co. 
v. Newton, 11 S.E. 776, 85 Ga. 517; 
Payne v. Wells, 109 S.E. 926, 28 Ga. 
App. 29; (2) But it is error to give 
the.instruction without the qualifica- 
tion. Estill v. Estill, 100 S.B. 365, 149 
Ga. 384; Ware v. House, 81 S.E. 118, 
141 Ga. 410; Wright v. Western & A. 
Rm Cos- 77 S:E. 161,139) Ga? 343; Ala- 
bama Great Southern R. Co. v. Brock, 
77 S.E, 20, 139 Ga. 248; Central of 
Georgia R. Co. v. Orr, 57 S.BE. 89, 128 
Ga. 76; Atlantic Coast Line R. Co. v. 
O’Neill, 56 S.B. 986, 127 Ga. 685; War- 
rick v. State, 53: S.H. 1027, 125 Ga. 
133; Atlanta Consol. St. R. Co. v. Big- 
ham, 30 S.B. 934, 105 Ga. 498; Cham- 
blee v. Farmers’ & Merchants’ Bank, 
93 S.E. 239, 20 Ga.App. 527; Central 
of Georgia R. Co. v. Sowell, 59 S.E. 
323, 3 Ga.App. 142. 


[b] When all testimony is posi- 
tive, it is error to charge as to the 
relative weight of positive and nega- 
tive testimony. Rosser y. Bynum & 
Snipes, 84 S.E. 393, 168 N.C. 340. 


97. See case infra this note. 


[a] Illustration.—A charge that 
the fact that one in a position to hear 
a bell ring does not hear it ring is no 
evidence that it was not rung is prop- 
erly refused since it is for the jury to 
determine its weight. Louisville, 
CkCr eee Os avn Olio 0 ESO 6 osm as 
Ala. 305. 


98. Lindsey v. Pacific Electric Ry. 
Comezg6Gee. sl wih CaliApps 482. 


99. Gable v. Rauch, 27 S.E. 555, 50 
S.C. 95. 


1. U.S.—Delaware, etce., 
Devore, 114 F. 155, 


Cok va 
52 CCA T7: 


! Rhodes v. U: S., 79 F. 740, 25 C.C.A. 
186; Cable v. Paine, 8 F. 788, 3 Mc- 
Crary 169. 


Pa.—Hess v. Williamsport, etc., R. 
Co., 37 A. 568, 181 Pa. 492; Urias v.- 
Pennsylvania R. Co., 25 A. 566, 152 
Pa. 326: Gensemer v. Dittes, 26 Pa. 
IDS TUG, 


Utah.—Haun v. Rio Grande West- 
ern Ri) Co.) 62 (P27 908, 22 Utah’ 346; 
Olsen vy. Oregon Short Line, etc., R. 
Cons sea O2s eon Witching. 


Vt.—Seviour v. Rutland R. Co., 91 
A. 1039, 88 Vt. 107. 


Wis.—Anderson v. Horlick’s Malted 
Milk Co., 119 N.W. 342, 137 Wis. 569; 
Hinton v. Cream City R. Co., 27.N.W. 
147, 65 Wis. 323; Pennoyer v. Allen, 
14 N.W. 609, 56 Wis. 502, 48 Am.R. 
728. 


View that expression of opinion is 
permissible see supra § 491. 


2. McLean v. Brie R. Co., 54 A. 
238, 69 N.J.Law 57 [aff 57 A. 1132, 70 
N.J.Law 357]. ‘‘We are unable to see 
upon what principle a judge is justi- 
fied in stating to a jury that one piece 
of evidence, which is legitimate, is 
not to be treated by the jury the same 
as other evidence in the cause. It is 
for the jury to say whether the tes- 
timony of a witness, having an equal 
opportunity to hear and whose hear- 
ing is equally good, and who testifies 
that he did not hear the blowing of 
a whistle or the ringing of a bell, 
notwithstanding he listened, shall or 
shall not be given equal credit with 
the testimony of a witness, similarly 
Situated, who testifies that he did 
hear. There was no error in the re- 
fusal of the trial judge to charge 
the request excepted to.” McLean v. 
Brie R. Co., 54 A, 238, 69 N.J.uaw 57 
[aff 57 A. 1132, 70 N.J.Law 337]. 


3. Ala.—Boswell v. Thompson, 49 
So. 78, 160 Ala. 306. 


Ark.—Shinn y. Tucker, 37 Ark. 580. 


Cal.—Goss v. Steiger Terra Cotta, 
etc, Works, $2): 681, 148) Calk 155: 
Kauffman v. Maier, 29 P. 481, 94 Cal. 
269, 18 L.R.A. 124, 


lll. Frizeli v. Cole, 29 Ill. 465; 
Doerr v. Brune, 56 IllApp. 657; 
Wickersham vy. Beers, 20 Ill.App. 243. 


Ind.—Tobin v. Young, 24 N.E. 121, 
124 Ind. 507; Lewis v. Christie, 99 
Ind. 377; Finch v. Bergins, 89 Ind. 
360; Davis v. Hardy, 76 Ind. 272. 


Mass.—Rumrill v. Ash, 47 N.E. 
1017, 169 Mass. 341 (request for in- 
structions that jury are to receive 
evidence of verbal admissions with 
great caution properly refused). 

Miss.—Johnson vy. Stone, 13 So. 858, 
69 Miss, 826. 


Mont.—Knowles v. Nixon, 43 P. 628, 


17 Mont. 473; Wastl v. Montana Un- 
lon Ry Con, 42e Bien Monten oiigs 


For later cases, developments and changes in the law see Annotations, 


[§ 510] (5) Admissions. 
dictions, instructions which admonish the Jury to re- 
ceive evidence of verbal admissions with caution are 
held to be erroneous as being a charge on the weight 
of the evidence and an invasion of the province of 
the jury,? and so the court should not instruct that 
the admissions should be carefully scrutinized,* and 
that evidence of admissions of a party is dangerous 
and liable to abuse;> but there are jurisdictions in 
which cautionary instructions are upheld.® 
is a divergence of opinion, also, as to the right of 
the court to instruct as to the weight or effect to be 
given the admissions as evidence, and in a number 


[§§ 509-510 


In a number of juris- 


There 


such instructions are erroncous,’ 


gg eee v. Sherry, 42 Tex. 


[a] In Iowa the court cannot state 
that the admissions should be re- 
ceived with caution unless the in- 
struction is balanced by the state- 
ment that they are often the most 
satisfactory evidence. Dunean v. 
Rhomberg, 236 N.W. 638, 212 Iowa 
389; Dawis v. City of Dubuque, 230 
N.W. 421, 209 Iowa 1324; Scurlock v. 
Boone, 120 N.W. 313. 142 Iowa 580; 
auen v. Kirke, 47 N.W. 906, 81 Iowa 


4 Newman v. Hazelrigg, 96 Ind. 
73; Allison v. Bartelt, 209 P. 863, 121 
Wash. 418. 


he Castleman v. Sherry, 42 Tex. 
6. Ga.—McBride v. Georgia R., 
ete., Co., 54 S.E. -674)°125 Ga. ‘515 


Stewart v. De Loach, 12 S.E. 1067, 
86 Ga. 729; Ocean Steamship Co. v. 
McAlpin, 69 Ga. 4837; Mims vy. Brook, 
59 Sim. Wiis: GavApp. 247. 


Minn.—Mankato State Bank v. Mas- 
ters, 192 N.W. 104, 155 Minn. 16; 
Blume v. Chicago, M. & St. P. Ry. Co., 
158 N.W. 418, 183 Minn. 348, Ann.Cas. 


1918D 297; Tozer v. Hershey, 15 
Minn. 257. 
N.Y.—Gangi v. Fradus, 125 N.E. 


677, 227 N.Y. 452. 


Or.—Thompson v. Purdy, 77 P. 113, 
S8Ps Sone Ors TO we 


S.C.—Moore v. Dickinson, 17 S.E. 
99/8," 3:9) ‘SiC 4 4 bs 


Wis.—Grotjan v. Rice, 102 N.wW. 
551, 124 Wis. 253; ‘Haven v. Cole, 30 
N.W. 720, 67 Wis. 493; Nash vy. Hoxie, 
18 N.W. 408, 59 Wis. 384. 


[a] Statutory provisions.—(1) In 
some States special statutes to permit 
such instructions have been passed. 
Hirshfeld v. Dana, 223 P. 451, 193 Cal. 
142; Gleason v. Denson, 132 P. 530, 65 
Or. 199. (2) But in California such 
a statute has been held unconstitu- 
tional as a _ violation of Const. art. 6 
§ 19, providing that judges shall not 
charge the jury with respect to mat- 
ters ‘of fact. Hirshfeld vy. Dana, su- 
pra. 


7. Ill—Mauro v. Platt, 62 Ill. 450; 
Westbrook v. Howell, 34 Ill.App. 571. 


Pater olan v. Stone, 13 So. 858, 
6 9 iss. 826; aker,w. Kelly, 41 Miss. 
896) 98 0AEn,D. lata be So oe 


Mo.—Collins v. Tootle Estat 
S.W. 273, 156 Mo.App. 221. Co as 


S.C.—Brown v. Atlantic Coast Li 
R. Co., 64 S.E. 1012, 83 S.C. 53. iS 

Tenn.—Harp v. Edgington, 64 S.W. 
40, 107 Tenn. 28; Gardner & Gambill 
v. Standfield’s Heirs, 12 Heisk. 150. 

Tex,—Carlton vy. Krueger, 115 S.W. 
619, 1178, 54 Tex Civ. Ape. 48. pp 


Wash.—Gianini v. Cerini, 171 Pp. 


same title and section number, 


§§ 510-511) 


while in others they are held proper.’ It has been 
held that the court may rightfully instruct that the 
jury should take into consideration all that the par- 
ty stated in his favor in his admission as well as that 
which was against him,® and may bring to the jury’s 
attention the circumstances of the admission.!°® 
respect to admissions by a party during the trial, it 
is held erroneous to instruct that statements made 
by plaintiff which are against his interest may be 
taken as true, but his statements favorable to him- 
self are only to be given such credit as the jury, 
under all the facts and circumstances, deem them 
Such instructions, it is said, are vicious 
as singling out the testimony of a witness, and as 
a comment on the probative force of his testimony.??” 


Plea of guilty. Instructions as to the law in re- 
gard to a previous plea of guilty are not erroneous 
as invading the province of the jury. 


Admission of what absent witness would testify. 
After an admission by opposing party that an absent 
witness would testify to a certain statement, an in- 


entitled to.11 


1007, 100 Wash. 687. 


[a] Thus, in an action against the 
state for death of plaintiff's children, 
alleged to have been caused by their 
inoculation with impure vaccine fur- 
nished by the state board of health, 
the trial court, on the ground that in 
so charging it might invade the pro- 
vision of the constitution against 
charging on the facts, properly re- 
fused to charge on plaintiff’s request 
that the report of the director of the 
state laboratory to the state health, 
officer regarding the circumstances of 
the deaths, being admissions of the 
state’s officers, must be considered by 
the jury like any other admissions. 
Sandel v. State, 104 S.E. 567, 115 S.C. 
168, 13 A.L.R. 1268. 


[b] Where comment on evidence 
not permissible.—It has been said 
that, under the weight of authority, 
the giving of such an instruction 
would be error in jurisdictions where 
the trial court may not comment on 
the weight of the evidence. St. Louis 
Car Co. v. Glover Equipment Co., 298 
F. 404. 

[ec] Veracity is jury question.— 
Instruction which leaves to the jury 
only the question whether admissions 
were made or not, and not the ques- 
is er- 
13 a. 


tion whether they were true, 
roneous. Funk vy. Holahan, 
Dist. 38. 


{[d] Declarations against party’s 
interest not being conclusive, the 
court cannot instruct how much 
weight the jury should give such acts 
or declarations, as the jury must 
weigh the testimony, although it is 
uncontradicted and comes entirely 
from one party. Linderman vy. Car- 
min, 164 S.W. 614, 255 Mo. 62; Lin- 
derman vy. Carmin, 127 S.W. 134, 142 
Mo.App. 519. 


[e] Instruction not erroneous.—In 
an action on a life policy, an instruc- 
tion that indorsement of extended in- 
surance on policy by company was 
not a contract, but merely an admis- 
sion having no more force than a re- 
ceipt, was held not to indicate to the 
jury the weight to be given the in- 
dorsement as an admission and was 
not error. Kimball v. New York Life 
Ins, .Co.,/126 JA. 553,798! Vt. 192. 


8. See cases infra this note. 


[a] Thus (1) no error was com- 
mitted in an instruction given to the 
jury that the fact of an assault ad- 
mitted by defendant might be taken 
as established without other proof. 


TRIAL 


With 


limited ;!7 
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Rohr v. Riedel, 202 P. 852, 110 Kan. 
107. (2) It is proper to instruct that 
confessions when established by a 
number of disinterested witnesses 
which in their nature appear con- 
sistent and reasonable leave but lit- 
tle room for doubt as to their truth. 
Becker v. Crow, 7 Bush (Ky.) 198. 
(8) It is proper to instruct that oral 
admissions and declarations of par- 
ties when proved constitute strong 
testimony. Thompson vy. Purdy, 77 
PETS Sid es 39. 4b. Or LOT C4) Lt 
is proper to instruct that admissions 
deliberately made and clearly under- 
stood and remembered are considered 
as strong evidence. Sullivan v. Maus- 


ton ' Milling’ \€o:;> 101 N.W.. 679; 128 
Wis. 360. 
[b] Warrant to believe admis- 


sions were true.—Where defendant 
was compelled to rely on the contra- 
dictory admissions and statements of 
plaintiff and his witnesses, a ruling 
that, if plaintiff made such state- 
ments, the jury would be warranted 
in believing that they were true, not- 
withstanding his testimony to the 
contrary, could have been given. 
Jaglenaski v. Anderson Coal Mining 
Co., 102 N.E. 62, 214 Mass. 573. 


9. Rankin v. Thomas, 50 N.C. 435. 


10. Gangi v. Fradus, 125 N.E. 677, 
227 N.Y) 452. 


11. Quinn v. Metropolitan St. R. 
Co., 118 S.W. 46, 218 Mo. 545; Huff 
VeaSty JOSephieRs, ete :Cor, 11S wa 
1145, 213 Mo. 495; Stetzler v. Metro- 
politan St. R. Co., 109 S.W. 666, 210 
Mo. 704; Zander v. St. Louis Transit 
Co., 103 S.W. 1006, 206 Mo. 445 [overr 
Feary v. Metropolitan St. R. Co., 62 
S.W. 452, 162 Mo. 75; Sepetowski v. 
St. Louis Transit Co., 76 S.W. 698, 
102 Mo.App. 110, and appr Montgom- 
ery v. Missouri Pac. R. Co., 79 S.W. 
930, 181 Mo. 477; Conner v. Missouri 
PaACauR Cones: SOW 45," Lol On on 
Ephland v. Missouri Pac. R. Co., 37 
S.W. 820, 38 S.Ws 926, 137 Mo. 187, 59 
Am.S.R. 498, .35 L.R.A. 107]; Brown 
VW.) Quincy; «ete: Rit Co. 006 iSiwie 5515 
127 Mo.App. 614; McGinnis v. R. M. 
Rigby Eising Co.3 99) Si We e4, 22 
Mo.App. 227 


12. Huff v. St. Joseph R., etc., Co., 
LUD SW 1145, 20/3 vo. 495; Zander 
v. St. Louis Transit Co., 103 S.W. 
1006, 206 Mo. 445. 


13. Fawkes v. Reynolds, 211 P. 


449, 190 Cal. 204. 
14. Ex parte Birmingham Ry., 
Light & Power Co., 64 So. 70, 184 
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struction that such statement is entitled to the 
same consideration as if the witness had testified 
does not invade the provinee of the jury.** 


[§ 511] (6) Opinion Evidence. 
to the weight to be given the testimony of experts 
or other persons who testify as to their opinions are 
error,'® such as instructions by the court that, in 
regard to testamentary capacity, the opinion of the 
testator’s neighbors, if persons of good common sense, 
is worth more than the opinion of medical witness- 
es,'® or more than the testimony of other witnesses 
whose opportunities of observation had been more 
that the testimony of experts on such 
issues is usually of very little value,'* although there 
is some authority to the contrary;!® that the testi- 
mony of experts who knew and had treated deceased 
was entitled to greater weight than that of experts 
who founded their opinions on hypothetical ques- 
tions;° that the opinion of expert witnesses, if 
opposed to the physical facts, must give way to such 
that the opinion of persons not experts 


Instructions as 


pee 580 [rev 62 So. 367, 8 Ala.App. 
555]. 

15. Ariz.—Security Ben. Ass’n vy. 
Small, 272 PB. 647, 34 “Ariz, 453. 


Cal.—Treadwell v. Nickel, 228 P. 
25, 194 Cal. 248; Hirshfeld v. Dana, 
223 P. 451, 193 Cale 1423) In re thiess? 
Estate, 192 P. 35, 183 Cal. 589; Sha- 
ver v. United Parcel Service, 266 P. 
606, 90 Cal.App. 764. 


89 S.E. 586, 


18 Ga.App. 437. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Taylor, 103 N.H. 812, 55 
Ind.App. 309. 


Iowa.—Blakely v. Cabelka, 212 N. 
W. 348, 203 Iowa 5; Halfpap v. Gruis, 
202 N.W. 592, 199 Iowa 757; In re 
Byrne’s Will, 172 N.W. 655, 186 Iowa 
345; Philpott v. Jones, 146 N.W. 859, 
164 Iowa 730. 


Kan.—Kansas City, ete., R. Co. v. 
Ryan, 30 P. 108, 49 Kan. 1. 

Mich.—Rivard v. Rivard, 66 N.W. 
681, 109 Mich. 98, 63 Am.S.R. 566; 
Stone v. Chicago, etc., R. Co., 33 N.W. 
24, 66 Mich. 76. 

Miss.—Louisville, ete, R. Co. v. 
Whitehead, 15 So. 890, ral Miss. 451, 
42 Am.S.R. 472. 


Mo.—Hampton vy. Massey, 53 Mo. 
App. 501; Kansas City, ete., R. Co. 
v. Dawley, 50 Mo.App. 480. 

N.Y.—Corrigan v. Funk, 96 N.Y.S. 


910, 109 App.Div. 846. 


N.C.—Ferebee v. Norfolk-Southern 
Re Co. $3 S.H. 360,067 INeCa200 Mate 
eee W881, 238 U.S. 269) 59 Teh! 

o 


Pa.—Shaver v. McCarthy, 5 A. 614, 
110 Pa. 339. 


[a] Instructions construed as not 
on weight.—Batterton v. City of Bir- 
mingham, EXOT SOPs 218 PAlareasoy: 
Hickey v. Webster County, 127 N.W. 
658, 148 Iowa 337; Guinan v. Famous 
Players- Lasky Corporation, 167 N.E. 
235, 267 Mass. 501. 


16. Taylor v. Cox, 38 N.BE. 656, 153 
Ill. 220. 

17. Durham v. Smith, 22 N.E. 333 
120 Ind. 4638; Cline v. Lindsey, TaN: 
EH. 441, 110 Ind. 337. 

18. Eggers v. Eggers, 57 Ind. 461. 

19. Kirkwood v. Gordon, 41 S.C.L. 
474, 62 Am.D. 418. 

20. Bever v. Spangler, 61 N.W. 
1072, 93 Iowa 576; Reichenbach vy, 
Ruddach, 18 A. 432, 127 Pa. 564. 


21. Starett v. Chesapeake, etc., R. 
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on insanity is of little weight;?? that the opinions 
of a certain class of witnesses are more trustworthy 
_than those of another class;?* that expert testimony 
should be received and weighed with caution 224° that 
the testimony of an expert as to value must be 
accepted as correct where it is the only direct evi- 
dence on that point;2> that expert evidence, if in 
conflict with the positive testimony of credible wit- 
nesses, must fail,2* or that the testimony of expert 
witnesses does not establish a fact as to which théy 
The court may give a general in- 
struction as to expert testimony where it contains 
no reference to any witness and singles out no. testi- 
mony.?® It is proper to instruct the jury that they 
are the judges of the value of the testimony of ex- 
perts?® and are not bound to accept such testimony 
as true,?° and that the jury may weigh and eredit 
testimony of expert witnesses the same as that of 
other witnesses,*! and give it the weight to which 


had testified.?7 


Co., 110 S.W. 282, 33 Ky.L. 309. 


22. Burney v. Torrey, 14 So. 685, 
100 Ala. 157, 46 Am.S.R. 33. 

23° Smith v. Chicago, etc. R.-Co., 
105 Ill. 511; Fulwider v. Ingels, 87 
Ind. 414. 

24. In re Nelson’s Estate, 216 P. 
368, 191 Cal. 280; Madden v. Saylor 
Coal Co., 111 N.W. 57, 133 Towa 699; 
Atchison, ete., R. Co. v. Thul, 4 P. 
352, 82 Kan. 255, 49 Am.R. 484; Wes- 
ton v. Brown, 46 N.W. 826, 30 Neb. 
609. 

Bae Holloway v. Cotten, 33 Ala. 
529. 

26. Ball v. Skinner, 111 N.W. 1022, 
134 Iowa 298. 


27. Louisville, ete, Traction Co. 
v. Worrell, 86 N.E. 78, 44 Ind.App. 
480. 

28. Hamilton v, Hamilton, 10 S. 
W.(2d) 877, 178 Ark. 241; Los Ange- 
les City High School Dist. of Los An- 


geles County v. Schumann, 248 P. 
737, 78 Cal.App. 353; Indianapolis 
Traction & Terminal Co. v. Peeler, 


122 N.B. 600, 69 Ind.App. 631. 


fa] Thus (1) an instruction, that 
the opinions of expert witnesses were 
not necessarily conclusive, but that 
the jury from all the facts and cir- 
cumstances, including the opinions of 
experts, should determine the fact 
at issue, giving to the testimony of 
the experts the weight to which it 
was deemed entitled, taking into con- 
sideration their knowledge and skill 
as disclosed by the evidence, was not 


erroneous. Lang v. Marshalltown 
Tight. Power & Ry... Co. 147. NW, 
917, 166 Iowa 548. (2) In a pro- 


ceeding to have a person declared in- 
sane, in which one of the witnesses 
for plaintiff was a distinguished 
alienist, an instruction that, while it 
is true that the testimony of medi- 
eal men of large experience as a 
general rule in this class of cases is 
entitled to more consideration or 
weight than that of unprofessional 
men, still whether the testimony of 
medical men who have testified in the 
case is entitled to more than other 
witnesses is a question entirely for 
the jury, to be determined after a 
careful consideration of all the evi- 
dence, was held not to invade the 
province of the jury. In re Fleming, 
195 N.W. 242, 196 Iowa 639. (3) A 
statement ‘‘that the testimony of ex- 
perts is not given to you as state- 
ments of facts which you are bound 
to believe” is not erroneous. Sturdi- 
vant Bank vy. Wright, 168 S.W. 355, 
184 Mo.App. 164. (4) An instruc- 


For later cases, developments and changes in the law see Annotations, same ti 
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is proper.*# 


undisputed,?® 


| tion which in effect conveyed to the 


jury the idea that, in weighing the 
testimony of witnesses testifying as 
to the genuineness of a signature, 
they should take into account the 
opportunity each one may have had 
to form a proper judgment is not er- 
roneous. First Nat. Bank v. Fry, 144 
A. 416, 294 Pa. 425. 


29. Seaboard Air Line Ry. Co. v. 
Young, 148 S.E. 757, 40 Ga.Appr. 4; 
Jameson =v. Weld). 45 VA“.'29/9) . 93 Mie. 
345; Pratt v. Rawson, 40 Vt. 188. 


30. Wiley v. St. Joseph Gas Co., 
111 S.W. 1185, 132 Mo.App. 380. 


31. 
Kan. 454; Haskins vy. Howard, 16 S. 
W.(2d) 29, 159 Tenn. 86. 


32. Browning v. Hoffman, 111 S.&. 
492, 90 W.Va. 568. 


33. Conway v. Murphy, 
764, 135 Iowa 171. 


34. <Ayrhart v. Wilhelmy, 112 N.W. 
782, 135 Iowa 290. 


35. Ellis vy. Twiggs, 17 Ohio Cir. 
CHEINEISH AEE 


[a] Beason for rule.—To ascribe 
inattention to expert witnesses, even 
by way of suggestion, may well mis- 
lead the jury into speculation con- 
cerning the unreliability of expert 
testimony, even within the sphere of 
its conceded value. Ellis v. Twiggs, 
Iv Onio *Cir-CtNis? 172. 


36. Whittington vy. Hooks, 242 S. 
W. 817, 154 Ark. 423; Davis Const. 
Co. v. Granite Sand & Gravel Co., 163 
N.E. 240, 90 Ind.App. 379; Central 
Consumers’ Co. vy. Booher, 107 S.W. 
198, 32 Ky.L. 794; Smith vy. Gulf, M. 
& N. R. Co., 129 So. 599, 158 Miss. 188. 


37. Ala.—Goff v. Sellers, 111 So, 
210, 215 Ala. 489; Western Union 
Telegraph Co. v. Mathis, 110 So. 399, 
215 Ala. 282; Newell Contracting Co. 
v. Glenn, 107 So. 801, 214 Ala. 282. 

Ariz.—Reid v. Topper, 259 P. 397, 
32 Ariz. 381; Gila Water Co. v. Gila 
Land & Cattle Co. 288 P. 336, 28 
Ariz. 531. Ps 

Cal.—Barker v. Southern Pac. Co., 
BEEIC2d) 97016 LPrC2d)) 982niidis» Gaile 
App. 748; Gammon v. Haley & Thomp- 
son, 275 P. 1005, 97 Cal.App. 452. 


Conn.—Porter vy. Taylor, 1 
107 Conn. 68. nc ape 


112 N.W. 


Ga.—Marshall v. Morris, 16 
368; Miller vy. Timmerman, 132 SE 
138, 35 Ga.App. 83. 


Ind.—Chicago, I. & L. Ry. ; 
Stierwalt, 153 N.. 807, 87 WANG 
478 [cert den 278 U.S. 633, 49. SCL. 


Burns v. Clark, 185 P. 27, 105° 


[§§ 511-512 


they think it entitled;*?* and the jury may be in- 
structed to consider the facts and circumstances on- 
which the opinion of a nonexpert witness is based 
as well as the opinion itself.** Di 
that an instruction that, while expert testimony on 
the genuineness of a signature should be given such 
weight as the jury find it entitled to, yet. testimony 
of that character is of a low order, and ought not 
to overthrow the positive and direct evidence of 
credible witnesses, who testify from their personal 
knowledge, and is most useful in the case of con- 
flict between witnesses as corroborating testimony, 
It has been held to be error for the 
court to suggest that expert witnesses did not com- 
prehend certain hypothetical questions.?° 

[§ 512] (7) Uncontroverted Evidence. 
court may properly instruet that certain facts are 
and 
evidence or conclusively proved facts*? and the ef- 


It has been held 


The trial 


may state the uneontroverted 


Rireeriny oO OTs eatsyay fas 

Ky.—Robenson v. Turner, 268 S.W. 
341, 206 Ky. 742; R. O. Campbell Coal 
Co. v. Lewis Coal Co., 265 S.W. 436, 
205 Ky. 47. 


Me.—McLellan vy. Wheeler, 70 Me. 
285. 

Mo.—Lauck v. Reis, 274 S.W. 827, 
310 Mo. 184. 


Mont.—Hogan v. Shuart, 28 P. 969, 
11 Mont. 498. 


Neb.—Bee Bldg. Co. v. Weber Gas 
& Gasoline Engine Co., 125 N.W. 518, 
86 Neb. 326. 


N.J.—Fiedler Corporation v. Manu- 
facturer’s Development Co., 158 A. 
450, 108 N.J.Law 364. = 

N.D.—Van Nice vy. Christian Re- 


formed Church of Hull, 231 N.W. 604, 
59 N.D. 564. 


Okl.—California Ins. Co. v. Securi- 
ty State Bank of Miami, Okl.; 277 P. 
591, 186 Okl. 271; Wichita Falls & N. 
W. Ry. Co. v. Woodman, 168 P. 209, 64 
Okl. 326. ° 


Or.—Blomquist v. Jennings, 250 P. 
LIOL,\-14'9\ (Orsieoae 


8.C.—Davis v. 


Atlantic Coast Line 


Ro Co. 74a? (Sah 18384, ot bn Stoo te 
[rev on other grounds 49 S.Ct. 210, 
279 U.S. 34, 73 L.Ed. 601]; Williams 


v. Atlantic Coast Lumber Corpora- 
tion, 134 S.E. 390, 186 S.C. 423; Floyd 
v. Page, 124 S.B. 1, 129 S.C. 301; Den- 
ny v. Doe, 108 S.E. 95, 116 S.C. 307; 
Bryan v. Donnelly, 69 S.E. 840, 87 
SiC Sse 


Tex.—Conrads vy. Kasch, (Civ.App.) 
26 S.W.(2d) 732 [error den Kash v. 
Conrads, 31 S-W.(2d) 630, 119 Tex. 
449]; Texas & P. Ry. Co. v. Aaron, 
(Civ.App.) 19 S.W.(2d) 930 [cert den 
281 U.S. 756, 50 S.Ct. 409, 74 L.Ed. 
1166]; Athens Electric Light & Pow- 
er Co. v. Tanner, (Civ.App.) 225 S.W. 
421; Dallas Waste Mills v. Texas 
Cake & Linter Co., (Civ.App.) 204 8. 
W. 868 [rev on other. grounds 
(Commn.App.) 228 S.W. 118]; Heg- 
man v. Roberts, (Civ.App.) 201 S.W. 
268; Kirby Lumber Co. vy. Bratcher, 
(Civ.App.) 191 S.W. 700; Texas & P. 
Ry. Co. v. Hilgartner, (Civ.App.) 149 
S.W. 1091; Baldwin v. G. M. David- 
son & Co., (Civ.Anp.) 143 S.W. 716; 
Missouri, K. & T. Ry. Co. of Texas v. 
Chilton, 118 S.W. 779, 52 .Tex.Civ. 
App. 516; San Antonio, ete., R. Co. v. 
Ilse, (Civ.App.) 59 S.W. 564; Halsell 
Re Neal, 56 S.W. 187, 23 Tex.Civ.App. 

Va.—Jenkins v. Trice, 147 S.H. 251, 
152 Va. 411; Henderson y. Foster, 124 
S.E. 463, 139 Va. 543. 


tle and section number, 
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fect thereof ;** it must not submit undisputed mat- 
ters to the jury as if they were in issue,*® but un- 
contradicted testimony is properly submitted. where 
the veracity is for the jury’s determination.*°? 

[§ 513] (8) Failure or Absence of Proof or Evi- 
Where there is no evidence of any kind to 


dence. 


Wash.—Stanhope y. Strang, 250 P. 
851, 140 Wash. 693; Washington 
Boom Co. v. Chehalis Boom Co., 156 
P. 24, 90 Wash. 350. 


[a] Thus in an action against a 
railroad for damages to a shipment of 
hogs, some of which escaped from 
the stock pens and were recovered, 
an instruction that the hogs which 
escaped were not delivered with rea- 
sonable care and dispatch was not on 
the weight of the evidence, for the 
animals were never delivered at all. 
Missourl, K..& T. Ry. Co. of. Texas 
v. Rogers, (Tex.Civ.App.) 141 S.W. 
1011. 

[b] Damages not to exceed speci- 
fied sum.—Where, in an action for 
loss of profits caused by breach of 
contract, the undisputed evidence 
showed that the profits could not have 
exceeded a specified sum, a charge 
that plaintiff could recover only such 
damages aS proximately accrued to 
him, not exceeding the specified sum, 


was not objectionable as on the 
weight of the evidence. El Paso & S. 
W. R. Co. v. Hichel & Weikel, (Tex. 


Civ.App.) 120 S.We 922. 


38. U.S.—Delaware, L. & W. R. Co. 
v. Pittinger, 293 F. 853. 

Ala.—St. Louis & S. F. R. Co. v. 
Hall, 65 So..33, 186, Ala. .353;. Riley 
v. Fletcher, 64 So. 85, 185 Ala. 570. 

Cal.—American Marine Paint Co. v. 
pee Winey +283) ea Soen7O tCalsapp: 

oO. 

Ky.—Central Consumers’ Co. v. 
Booher, 107 S.W. 198, 32 Ky.L. 794. 

Mo.—Mead vy. South Side Bank, 
(App.) 14 S.W.(2d) 664. 

Neb.—Whelan v. Union Pac. R. Co., 
136 N.W. 20, 91 Neb. 238. 


Okl.—Landauer v. Sublett, “259 ies 
234, 126 Okl. 185. 
Tex.—Brunner Fire Co. v. Payne, 


118 S.W. 602, 54 Tex.Civ.App. 501; 
Moore v. Woodson, 99 S.W. 116, 44 
Tex.Civ.App. 503; Pacific Express Co. 
Vv. Walters, 93 S.W. 496, 42 Tex.Civ. 
App. 355. 


39. Small v. Clark, 263 P. 933, 83 
Colo. 211; McLagan v. Granato, 252 
P. 348, 80 Colo. 412; Mobile, ete., R. 
Co. v. Jackson, 46 So. 142, 92 Miss. 
517; Baker Matthews Lumber Co. v. 
Lincoln Furniture Mfg. Co., 139 S.E. 
254, 148 Va. 413. 


[a] Instruction not erroneous.— 
An instruction submitting to jury 
question whether instruments were 
complete and regular was not error 
as misleading in the form in which 
it was given, although evidence as to 
their regularity was undisputed. 
Schipfer v. Stone, 218 N.W. 568, 219 
N.W. 9338, 206 Iowa 328. 


[b] Where defendant’s evidence 
alone warrants finding against him, 
it is proper for the court to refuse 
to charge that, if version given by 
defendant’s witnesses was more rea- 
sonable than plaintiff’s version and 
reasonably satisfied the jury of its 
truth, the jury might find for defend- 


ant. Loreno’ v. Ross, 133 So. 251, 222 
Ala. 567. 
[ec] Charges held not submitting 


uncontroverted matters.—Marsh v. 
Rogers, 197 N.W. 540, 226 Mich. 290; 
Trepp v. State Nat. Bank, (Mo.) 289 
S.W. 540; Myers v. Kennedy, 267 S. 
W. 810, 306 Mo. 268. 
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40. Southern Ry. Co. v. Ellis, 60 
So. 407, 6 Ala.App. 441; Yonkus v. 
McKey, 152 N.W. 1031, 186 Mich. 203, 
Ann.Cas.1917E 458. 


41. Ala.—Sims v. Sims, 2 Ala. 117. 


Ga.—Underwood Vv. American 
Mortg. Co., 24 S.H. 847, 97 Ga. 238. 


Ind.—Hynds v. Hays, 25 Ind. 31. 


Md.—Lewis v. Baltimore, etc. R. 
Co., 38 Md. 588, 17 Am.R. 521; Shep- 
pard v. Willis, 28 Md. 631 (dictum); 
Thurston v. Lloyd, 4 Md. 283; Farm- 
ers’ Bank vy. Duvall, 7 Gill&J. 78. 


Miss.—Garnett v. Kirkman, 33 Miss. 
389. 

Mo.—King v. King, 
155 Mo. 406. 

Va.—Norfolk Southern R. Co. v. 
Norfolk Truckers’ Exchange, 88 S.E. 
318, 118 Va. 650. 

[a] Mere surmise.— When the 
whole evidence goes to negative a fact 
relied on, and there is no ground for 
anything more than a mere surmise 
of the existence of such fact, it is 
proper to instruct the jury that there 
is no evidence legaily sufficient to es- 
tablish the issue. Carter v. Goff, 5 N. 
BH. 471, 141 Mass. 123. 


42. Ala.—Carraway v. Graham, 118 
So. 807, 218 Ala. 453; Cole Motor Car 
Co. v. Tebault, 72 So. 21, 196 Ala. 382. 

Ark.—Miller v. Ft. Smith Light & 
Traction Co., 206 S.W. 329, 1386 Ark. 
272. 


Il].—Feitl v. Chicago City R. Co., 
113 Ill.App. 381 [aff 71 N.E. 991, 211 
Hl 279). 

Ind.—Kline v. Spahr, 

TIowa.—Glass v. Hutchinson 
Cream Co., 243 N.W. 352. 


Mich.—Lynn v. Roberts, 
214, 257 Mich. 116. 

Mo.—King v. King, 56 S.W. 534, 155 
Mo. 406; Alexander v. Harrison, 38 
Mo, 258, 90 Am.D. 431; Fife v. Chi- 
cago & A. R. Co.,°161' Sow. 300; 174 
Mo.App. 655. 


56 S.W. 534, 


56 Ind. 296. 
Ice 


241 N.W. 


N.C.—Satterwhite v. Hicks, 44 N.C. 
105, 57 Am.D. 577; Reed v. Shenck, 
13 N.C. 415, 


Or.—Storla v. Spokane, Portland & 


Seattle Transp. Co., 297 P. 367, 298 
By L065 p Looe Ores). 

S.C.—Trapp ov. Western, Union 
Telegraph: Co., 75: S.. «210, -92 Sic. 


214; Bryce v. Cayce, 40 S.E. 948, 62 
S.C. 546; Brown v. Moore, 2 S.E. 9, 
26 S.C. 160. 


Wash.—Jensen v. Schlenz, 154 P. 
159, 89 Wash. 268; Drumheller v. 
American Surety Co. of New York, 71 
PHeZ0 oO Vash. 5s 04 


[a] Counts not supported by evi- 
dence.— Where there are counts of the 
declaration not supported by evidence, 
a charge that plaintiff cannot recover 
thereon is justified. Scott v. Parlin 
& Orendorff Co., 92 N.E. 318, 245 Til. 
460 [aff 146 Ill.App. 92]. 


43. Ala.—Prattville Cotton Mills 
Co. v. McKinney, 59 So. 498, 178 Ala. 
554; Montgomery St. R. Co. v. Smith, 
39 So. 757, 146 Ala. 316; Montgomery 
St. R. Co. v. Rice, 38 So. 857, 142 Ala, 
674, 144 Ala. 610; Traun v. Keiffer, 
oly cAI a Voor Edgar v. McArn, 
Be ree 796; Carlisle v. Hill, 16 Ala. 


Cal.—Vedder v. Bireley, 267 P. 724, 
92 Cal.App. 52. 
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support the issue, it is proper for the court so to 
instruct the jury,*! and, when such is the ease, that 
no evidence of a certain fact exists,*? but it is er- 
ror so to instruet if some evidence, however slight, 
does exist,#® and a request for such an: instruction 
is properly refused.** 


It has been held error for 


Conn.—Carrano v. Hutt, 105 A. 323, 
93 Conn. 106. 

Ill.—Wolcott v. Heath, 78 Ill. 433; 
Dornfeld-Kunert Co. v. Volkmann, 138 
Ill.App. 421; Stevens v. Snyder, 8 
Tll.App. 362. 


Md.—Tiffany v. Savage, 2 Gill 129; 
Whiteford v. Burckmyer, 1 Gill 127, 
39 Am.D. 640. 


Mo.—Brooks v. Menaugh, 284 S.W. 
808; May v. Chicago, B. & Q. R. Co., 
225 S.W. 660, 284 Mo. 508; Bussey v. 
Don, 259 S.W. 791; Glaser v. Roths- 
child, 120 S.W. 1, 221 Mo. 180, 22 L. 
R.A.N.S. 1045, 17 Ann.Cas. 576; Yates 
v. Brackenridge, 27 Mo. 531; Rippey 
v. Friede, 26 Mo. 523: Houghtaling 
v. Ball, 19 Mo. 84, 59° Am.D.~ 337; 
Emerson v. Sturgeon, 18 Mo. 170; 
Hays v. Bell, 16 Mo. 496; Obouchon v. 
Boon, 10 Mo. 442; Chamberlin v. 
Smith, 1 Mo. 482; Sills v. Burge, 124 
S.W. 605, 141 Mo.App. 148. 

Neb.—Sheibley v. Nelson, 121 N.W. 
458, 84 Neb. 393; Wiese v. Gerndorf, 
106 N.W. 1025, 75 Neb. 826. 


N.M.—Vasquez v. Spiegelberg, 1 N. 
M. 464. 


B. 599, 177 N.C. 206. 


Ohio.—Houston v. 
E. 661, 34 Ohio App. 
Traction Co. v. Frank, 6 Ohio App. 
IPAS Cincinnati Traction Co. Vv. 
Frank, 26 Ohio Cir.Ct.N.S. 241. 

Okl.—Smith v. Gillis, 151 P. 869, 51 
Ok}. 134. 


S.C.—Howard v. Wofford, 1€ S.C. 
148; Carrier v. Hague, 9 S.C. 454. 


Tex.—Houston & T. ©. R. Co. -y. 
Hawkins & Nance, (Civ.App.) 167 S. 
IW. 1:90. ‘ 

[a] Thus, in a will contest, an in- 
struction that, ‘‘Where there is no evi- 
dence of actual undue influence, the 
jury in considering the question of 
undue influence should take into ac- 
count all the facts,” etce., was held 
improper, since it inferred that’there 
was no evidence of a certain fact 
when there was. Teter v. Spooner, 
TSTOIN. Ey Lao co Ob Mlle OS. 


[b] No evidence to justify certain 
damages.—iIn an action for injuries, 
to a girl struck by an automobile, in 
view of evidence relative to perma- 
nent disfigurement and injury, it was 
error for the court to state that there 
was no evidence to justify damages 
for future conditions. De Peole v. 
Passaic City Steam Laundry, 137 A. 
890, 5 N.J.Mise. 687. 


44. Ala.—Oliver’s Garage v. Lowe, 
103 So. 586, 212 Ala. 602; Wheat v. 
Union Springs Guano Co., 70 So. 631, 
195 Ala. 180; Western Union Tele- 
graph Co. v. Northcutt, 48 So. 553, 
L158) Ala. 539, 132. Amis. Riser Staples 
v. Steed, 60 So. 499, 6 Ala. App. 594; 
Mobile & O. R. Co. v. Barber, 56 So. 
858, 2 Ala.App. 507. 

Cal.Haber v. Pacific Electric Ry. 
Co., 248 P. 741, 78 Cal.App. 617. 

Ind.—Pennsylvania R. Co. v. Welsh, 
(App.) 174 N.E. 821, 178 NB. 4, 

Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 565, 158 
Md. 424 [appeal dism 51, SiGt. 40, 282 
U.S. 801, 75 L.Ed. 720]. 

R.I.—Perry v. Sheldon, 75 A. 690, 
30 R.I. 426. 


S.C.—McClain vy. Reliance Life Ins. 


Schrieber, 170 N. 
244; Cincinnati 
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him to state that there is some evidence of a fact 


when there is in reality none.*® 


[§ 514] (9) Consideration of Facts and Circum- 
The court may instruct that issues may 
be determined by the facts and circumstances in 
evidence,*® and it may name facts or circumstances 
which the jury may consider,** but it must not state 
what the circumstanges indicate*® or destroy the 
and it has been held er- 
ror to instruct that evidence for one of the parties 
is a circumstance for the jury to consider.°° 
proper to refuse a requested instruction that a cer- 
tain fact is a “strong” cireumstance.°? 
cumstantial evidence is a material factor in one 
party’s case, it is improper for the court to instruct 
that the facts may be shown by the circumstances.°* 


stances. 


force of circumstances 34° 


TRIAL 


It is 


Where cir- 


[§ 515] (10) Definition of Terms. The court may 


Co. of Pittsburgh, Pa., 148 S.E. 478, 


150 S.C. 459. 
Tex.—Missouri, K. & T. Ry. Co. v. 
Masqueda, (Civ.App.) 189 S.W. 328. 


Wash.—Davis v. Falconer, 292 P. 
424, 159 Wash. 230. 
[a] Affirmative instruction.— 


Where a count in a complaint was 
supported by evidence, defendant was 
not entitled to an affirmative instruc- 
tion on the count. Starks v. Comer, 
67 So. 440, 190 Ala. 245. 

45. Dougherty v. King, 48 
110, 22 App.Div. 610. 

46. Cupples v. Zupan, 207 P. 328, 
85 Idaho 458; Allison v. Arlington 
Heights Realty Co., (Tex.Civ.App.) 
164 S.W. 1033. 

47. Ala.—Mobile Light & R. Co. v. 
Hughes, 67 So. 278, 190 Ala. 216. 

Ark.—Lowe v. Hart, 125 S.W. 1030, 
93 Ark. 548. 


Cal.—In re Ramey’s Estate, 217 P. 
135, 62 Cal.App. 413. 

Ind.—Shea v. Muncie, 46 N.E. 138, 
148 Ind. 14. 

Mo.—Evans v. Partlow, 16 S.W.(2d) 
212, 322 Mo. 11; Karst v. Chicago 
Fraternal Life Ass’n, (App.) 40 S.W. 
(2d) 732 [cert den 52 S.Ct. 40, 284 U. 
Sen 004,.006n den Hide 5 627: 

Okl.—Missouri, O. & G. Ry. Co. v. 
Collins, 150 BP. 142, 47 Oki: 761. 


S.C.—Case v. Atlanta & C. A..L. Ry., 
92 S.B. 472, 107 S.C. 216. 


Tex.-—Consolidated Underwriters v. 
Free, (Civ.App.) 253 S.W. 941; South- 
western Telegraph & Telephone Co. v. 
Charis CCiveADDa ye LOD SaWinw) Oat 
Beaty v. Yell, 133 S.W. 911, 62 Tex. 
Civ.App. 628; Houston & T. C. R. Co. 
ae Bryan, 125 S.W. 82, 59 Tex.Civ.App. 


ING: 


Wash.—Gasof v. Standard Ice Co., 
PAO Ole Vids Men Diol. 


Wis.—Scheuer v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 333. 


See Jarnecke v. Chicago Consol. 
Traction Co., 190 Ill.App. 179. 


[a] Thus (1) in a passenger’s ac- 
tion for injuries, an instruction that, 
in determining whether defendant 
furnished plaintiff a reasonably safe 
place to alight, the jury should con- 
sider plaintiff's age and condition, 
what bundles she was carrying, if 
any, the distance of the lower step 
from the ground, and the condition of 
the ground at the place of alighting, 
was not objejctionable as a charge on 
the weight of the evidence. Barlow 
v. Salt Lake & U. R. Co., 194 P. 665, 
Hier Utah 312? (2) <A charge in a 


female passenger’s personal injury ac- 
tion that the jury might consider a 
second miscarriage in determining the 
extent of the first was held not on the 
weight of evidence. Gulf, C. & S. F. 
Ry. Co. v. Gentry, (Tex.Civ.App.) 197 
S.W. 482. (3) In a will contest, an 
instruction that ‘inequality in the 
distribution of property among those 
who would inherit if no will had been 
made is not of itself evidence of un- 
due influence or unsoundness of mind, 
yet it may be considered as a circum- 
stance by the jury, together with all 
the other facts and circumstances 
shown by the evidence, as tending to 
establish undue influence or unsound- 
ness of mind,” did not violate Const. 
art 6 § 19, prohibiting judges from in- 
structing in regard to matters of 
fact. In re Ramey’s Estate, 217 P. 
135, 62 Cal.App. 413. (4) In an em- 
ployee’s action for injuries due to a 
fragment of steel chipped from a 
maul, it was held not error to refer 
in the charge to the fact that the 
mauls were marked, and were not in 
court. Peterson v. Chicago, B. & Q. 
R. Co., 154 N.W. 1093, 131 Minn. 266. 
(5) An instruction that, in determin- 
ing whether deeds were given to de- 
fraud creditors, the jury might con- 
sider “whether any communication on 
the part of B. [the grantor] to the de- 
fendants, who had them placed on 
record, who paid the record fees for 
said deeds,” and whether any suits 
were on file, was held not erroneous, 
as invading the jury’s province. Bat- 
tle v. F. S. Royster Guano Co., 118 S. 
EH. 343, 155 Ga. 322. 


48. Boston v. Keokuk Electric Co., 
221 N.W. 508, 206 Iowa 753. 


49. State v. Haley, (Tex.Civ.App.) 
142 S.W. 1003; Rockwell Bros. & Co. 
v. |Hudgens, “123 S/W. 185: 57 “Tex. 
Civ.App. 504. 


50. Miskovsky v. Vrba, 177 P. 614, 
74 Okl. 123. 

51. Edwards v. St. Louis & S. F. R. 
Co., 149 S.W. 321, 166 Mo.App. 428. 


52. San Antonio & A. P. Ry. Co. v. 
McGili, (Tex.Civ.App.) 202 S.W. 338. 

53. Hall v. Wingate, 126 S.E. 796, 
159 Ga. 630; Wickwire v. Webster 
City Savings Bank, 1338 N.W. 100, 153 
Iowa 225; Smith’s Adm’x y. Mida- 
dlesboro Electric Co., 174 S.W. 773, 
164 Ky. 46, Ann.Cas.1917A 1164; 
State Life Ins. Co. of Indiana vy. 
Nolen, (Tex.Civ.App.) 36 S.W.(2d) 
767; Arendale v. Arendale, (Tex.Ciy. 
App.) 22 S.W.(2d) 1080; E. C. Palmer 
& Co. v. First Nat. Bank, (Tex.Civ. 
App.) 2 S.W.(2d) 939; McBurnett v. 
Smith & McCallin, (Tex.Ciy.App.) 286 
S.W. 599; St. Louis & S. F. Ry. Co. v. 
Lane, (Tex.Civ.App.) 118 S.W. 847. 


For later cases, developments and changes in the law see Annotations, 


[§§ 513-516 


define words or phrases necessary to enable the jury 
to render a verdict,®* but, in doing so, it must not 
give definitions which may be construed as on the 
weight of evidence.*+ Where the court is authorized 
to construe words, it may expound their meaning 
in the charge,®> explain the meaning of ordinary 
words used in their usual and conventional sense,°® 
and, when a word has several meanings, it is not er- 
ror for the court to direct the jury to inquire in 
what sense it was used by a witness,°* but it must 
not instruct as to the meaning of words used in the 
testimony of a witness.°*® 


[§ 516] 15. Comments on Conduct or Merits of 
Cause or Parties. The trial judge must not comment 
on the cause or the parties in such a manner as im- 
properly to influence the jury,°® but comments 


Hamaker v. Bryan, 172 P. 391, 
178 Cal. 128; Tanner v. Drake, (Tex. 
Civ.App.) 47 S.W.(2d) 452; Shelton v. 
Shelton, (Tex.Civ.App.) 281 S.W. 331. 

[a] Definitions held not objection- 
able.-—(1) Agency. Bailey v. Smith, 
128 S.E. 423, 182 S.C. 212. (2) Agree- 
ment. E. C. Palmer & Co. v. First 
Nat. Bank, (Tex.Civ.-App.) 2 S.W.(2d) 
939. (3) Confinement to the house. 
Southern Surety Co. v. Diercks, (Tex. 
Civ.App:) 250 S.W. 755. (4) High- 
water mark. Santee River Cypress 
Lumber Co. v. Elliott, 150 S.E. 683, 
£58 -S:C. 1719 pi) | Wosseoft use ion 
hand, “E.vKs Local ins. (Co: No. kor 
Seymour v. Lilly, (Tex.Civ.App.) 1 S. 
W.(2d) 490. (6) Negligence. West- 
ern Union Telegraph Co. v. Mack, 128 
S.W. 921, 60 Tex.Civ.App. 644. (7) 
Ordinary care. Vivian Collieries Co. 
v.-Cahall, 110 N.E. 672, 184 Ind. 473; 
Cunningham v. Doe Run Lead Co., 
(Mo.) 26 S.W.(2d) 957; McClellan v. 
Kansas City Public Service Co., (Mo. 
App.) 19 S.W.(2d) 902. (8) Prudence, 
diligence, and reasonable care. Sloan 
v. J. G. White Engineering Co,, 89 S.E. 
564, 105 S.C. 226. 

55. Cobb v. Covenant Mut. Ben. 
Assoc., 26 N.E. 230, 153 Mass. 176, 25 
Am.S.R. 619, 10 L.R.A. 666; Rodgers 
v. Kline, 56 Miss. 808, 31 Am.R. 389. 


[a] Words in pleadings.—It is 
proper for the court to instruct the 
jury as to the meaning of words used 
in the pleadings. Smith v. Plant, 103 
N.E. 58, 216 Mass. 91. 


56.. Houston, ete., R. Co. v. Rob- 
erts, 109 S.W. 982, 50 Tex.Civ.App. 69. 


57. Medlock v. Miller, 19 S.E. 978, 
94 Ga. 652. 


58. _ Smith v. Plant, 103 N.E. 58, 216 
Mass. 91 (dictum). 


59. Ariz.—City of Globe vy. 
gsliatti, 210 P. 685, 24 Ariz. 392. 


Ga.—Westberry v. Clanton, 72 S.E. 
238, 186 Ga. 795. 


Mich.—Darling v. Haff, 141 N.W. 
575, 175 Mich. 304. 


Mo.—Lamport v. Adtna Life Ins. 
Co., 199 S.W. 1020; Ritchie v. State 
Board of Agriculture, 266 S.W. 492, 
219 Mo.App. 90. 


N.Y.—Broderick vy. Brooklyn, Q. C. 
& SR Coy, La Ne YS. 6715 186 Atop: 
Div. 546. 


{a] TIllustrations of -erroneous 
comments.—(1) Denouncing as harsh 
a remedy by attachment in favor of 
a landlord against his tenant. Ran- 
dolph v. McCain, 34 Ark. 696. (2) 
Stating that the court considers the 
case a very simple one, both as to the 
law and fact, and that the controversy 
is over a small amount. Skinner vy. 


54. 


Rabo- 


same title and section number, 


§§ 516-517] 


which the circumstances warrant®°® or which cannot 
be construed as prejudicial may be expressed.* An 
instruction cautioning the jury against acting from 
sympathy may be given,*®? but it must not imply that 
sympathy is due to one of the parties.*? 


on Contentions, 
ments, and Conduct of Counsel. The court may make 
remarks or suggestions appropriate to the positions 
of counsel demanded by the circumstances of the 
case and not calculated to prejudice the right of the 
complaining party,°+ or add to correct instructions 
that the jury should decide eases mainly on the 
ground taken and discussed by counsel in the argu- 
ment,°® or may recapitulate fairly such contentions 
of counsel as illustrate the bearing of the evidence 
on the issues,°* if it does not do so in a prejudicial 
The giving of an instruction which other- 


[§ 517] 16. Comments 


manner.°®? 


TRIAL 


Argu- 


counsel.7& 


wise might be improper-is sometimes justified by 


Stifel, 55 Mo.App. 9. (3) Comment- 
ing in such manner as to impress the 
jury that the puni-hment of one of 
the parties for acts done by him ought 
to be great. Southern R. Co. v. Scan- 
tony 92) SAW. 92%, 29) Key. 268.14) 
Stating that the controversy is a 
trifling matter and the main question 
is as to the costs. -Ludden y. Clem- 
mons, 20 N.W. 856, 16 Neb. 506. (5) 
Stating that plaintiff is justified in 
bringing the action. Johnson v. John- 
son, 71 N.C. 402. (6) Stating that 
defendant’s conduct should be stopped 
by a verdict against him. Richardson 
v. Van Nostrand, 43 Hun (N.Y.) 299. 
(7) Stating, in a malpractice case, 
that if plaintiff is entitled to a verdict 
and the jury do not give it to him, 
recklessness among surgeons would 
be encouraged. Byles v. Hazlett, 11 
Wkly.N.C. (Pa.) 212. (8) Intimating 


to the jury that he, the judge, has 
personal knowledge of the _ facts 
favorable to one of the parties. Shaf- 


er v. Eau Claire, 81 N.W. 409, 105 Wis. 
2a9. (9) Stating, in submitting 
special questions by request, that the 
questions are got up to befuddle and 
mislead the jury. Cone v. Citizens’ 
Bank, 46 P. 414, 4 Kan.App. 470. (10) 
Stating that plaintiff has presented a 
very thin case. Sieling v. Clark, 41 
N.Y.S. 982, 18 Misc. 464. (11) Char- 
acterizing in an action for injuries 
caused by negligence, defendant’s 
conduct as “gross and almost crim- 
inal negligence.” Curtin v. Somerset, 
21 A. 244, 140 Pa. 70, 23 Am.S.R. 220, 
12 L.R.A. 322. (12) Intimating that 
the jury ought to award _ punitive 
damages. Louisville, etc., R. Co. v. 
Cottengim, 104 S.W. 280, 31 Ky.L. 871, 
13 L.R.A.N.S. 624. (18) Making an 
objectionable reference to the good 
faith of plaintiff's claim to land in 
suit. Rich v. Victoria Copper Min. 
COMA ELE 880% WIC. CALE O58. 714) 
Referring, in an action of trespass, 
to the inconsistency of pleas of not 


guilty and _ license. McCusker  v. 
Mitchell, 36 A. 1123, 20 R.I. 13. (15) 
Saying, in a contested case, that 


plaintiff's theory is the more plausi- 
ble. Ludlow v. Pearl, 21 N.W. 315, 
55 Mich. 312. (16) Saying that the 
cross-examination of a witness for 
defendant developed the theory of 
plaintiff. Graham vy. Frazier, 68 N.W. 
367, 49 Neb. 90. (17) Stating that it 
was not clear to the court how de- 
fendant’s counsel work out a proposi- 
tion contended for. Mackenzie v. See- 
berger, 76 F. 108, 22 C.C.A. 83. 


[b] Reference to conduct of plain- 
tiff off witness stand.—In an action 
for an assault it is reversible error 
for the court to refer to the hysterical 
outbreak of plaintiff in the court room 
at a time when she was not on the 


witness stand, as an exhibition to aid 
the jury in determining whether 
plaintiff's excitable temperament was 
not in a measure the cause of the 
trouble resulting in the assault. 
ree v. Crow, 70 A. 888, 221 Pa. 


{c] Instructions properly refused. 
—Planters’ Chemical & Oil Co. v. 
Daniel, 96 So. 424, 209 Ala. 363; Du- 
charme v. Holyoke St. Ry. Co., 89 N. 
E. 561, 203 Mass. 384. 


60. Price v. Little, 101 A. 645, 257 
Pa. 312; O’Rourke v. Blocksom, 69 
Pa.Super. 93. 


61. U.S.—New York Life Ins. Co. 
v. Seifris, 46 F.(2d) 391; Payne v. 
Daugherty, 283 F. 353. 

Ala.—Vessel v. Seaboard Air Line 
Ry. Co., 62 So. 180, 182 Ala. 589. 


Ga.—Jackson y. Lipham, 123 S.E. 
887, 158 Ga. 557; Vickers v. Robinson, 
122 S.H. 405, 157 Ga. 731. 


Mich.—Robertson & Wilson Scale & 
Supply Co. v. Richman, 180 N.W. 470, 
212 Mich. 334; Gardner v. Russell, 
179 N.W. 41, 211 Mich. 647. 


Wash.—Nolan vy. Stillwater Lum- 
ber Co., 118) P.. 340, 65 Wash." 445. 


[a] Thus a charge that “the con- 
tract will be sent to the jury box 
with you, gentlemen, and you can 
wrestle with it at your pleasure, I 
cannot read it in the present light’ 
is not an unfavorable comment on 
the contract, it having been printed 
in small type. Buchanan v. Minne- 
apolis Threshing Mach. Co., 116 N.W. 
335, 17 N.D. 343. 


[b] Race prejudice.—In a suit to 
restrain distress proceedings and’ for 
specific performance of a land con- 
tract, a charge as to the duty of ju- 
rors to render justice regardless of 
race prejudice was held not errone- 
ous as intimating that defendant, a 
white man, was endeavoring to take 
advantage of plaintiffs, who were ne- 
groes, or that the proceedings were 
unjustified. Vickers v.,Rebinson, 122 
S.E. 405, 157 Ga. 731. 


62. See infra § 527. 


CS. LOLed On ©. orm Ovmits even On" Vv. 
Miller, 132 N.E. 156, 103 Ohio St. 17; 
aa v. Hazlett, 11 Wkly.N.C. (Pa.) 


[a] Instruction not appealing to 
sympathy.—In action under Federal 
Employers’ Liability Act (U. S. Comp. 
St. §§ 8657-8665), for the death of a 
signalman, leaving a wife and child, 
an instruction that the jury should 
take into consideration such reason- 
able rates of interest that persons 
of the age and experience of dece- 
dent’s wife and child might reason- 


comments of counsel made in argument.®® 
court may, in its charge, controvert a manifestly fal- 
lacious argument of counsel,*® or instruct the jury 
as to what it may believe perversions by one coun- 
sel, of legal positions assumed by adverse counsel 
before the jury,’® or correct misstatements of law 
by counsel,*! or, if counsel misstates the evidence, 
caution the jury to be guided by the evidence and 
not the statements of counsel,’ or to disregard such 
statements,’? or instruct the jury to disregard un- 
sworn statements of counsel made to discredit wit- 
nesses,’4 or, where evidence has been admitted for 
one purpose and counsel undertakes to use it for 
another purpose, direct the jury to confine it to the 
purpose for which it was admitted,*® or caution the 
jury to ignore legal authorities read to them by 
But the court must not instruct the jury 
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The 


ably be expected to derive from in- 
vestment of the money awarded in 
reasonably safe security was held not 
an unnecessary reference to the ten- 
der age (a few months) of the in- 
fant of deceased for the purpose of 
an appeal to the jury’s sympathy. 
Hunt v. Chicago, B. & Q. R: Co., 259 


S.W. 481, 303 Mo. 107. 

64. Nutting v. Herbert, 37 N.H. 
346. 

65. Blendinger v. Souders, 2 Mon. 
(Pa.) 48; Melvin v. Bullard, 35 Vt. 
268. 


66. Clark v. Wilmington, etc, R. 
ves 14 S.E. 48, 109 N.C. 430, 14 L.R.A. 
749. 


67. Nash v. Morton, 48 N.C. 3. 

68. Stephens v. Neilson, 154 Ill. 
App. 67. 

[a] May caution against improper 


argument.—An instruction that there 
was no fraud involved in the case, 
and that any contention of that kind 
should be disregarded, was properly 
given to caution the jury against im- 
proper argument. Raymond vy. Stin- 
son, 195 N.W. 588, 196 Iowa 881. 


[b] No inference to be drawn.— 
A charge that no inference is to be 
drawn from the fact that the attor- 
ney of plaintiff represented another 
party in a suit against defendant, 
having reference to what one of coun- 
sel had said in his summation of the 
case, was not error. Lomaschinsky vy, 
April, 134 A. 896, 101 N.J.Law 561. 


69. Randal v. Gould, 73 A. 986, 225 
Pa. 42. 
baies Matthews v. Poythress, 4 Ga. 


71. Norton v. Galveston, ete, R. 
Co., (Tex.Civ.App.) 108 S.W. 1044. 


72. North Chicago St. R. Co: v. 
Wellner, 69 N.E. 6, 206 Ill. 272 [aft 
105 Ill.App. 652]; Mullen v. Reinig, 
39 N.W. 861, 72 Wis. 388. ° 


[a] Court may warn jury that the 
ultimate fact must be found from the 
testimony of the witness, and that, in 
ease of doubt, their recollection of 
the evidence must prevail over the 
statements of counsel. City of Ta- 
coma v. Wetherby, 106 P. 903, 57 
Wash. 295. 


73. Boone v. Holder, 112 S.W. 1081, 
87 Ark. 461, 15 Ann.Cas. 735; Torres 
v. Rubert, 6 Porto Rico Fed. 701. 


74 Van Alstine v. Kaniecki, 67 N. 
W. 502, 109 Mich. 318. ' 


75. Manchester v. Reserve Tp., 4 
Pars. 
76. Chamberlain & Co. v. Master- 


son, 26 Ala. 371; Morehouse v. Rem- 
son, 22 A. 427, 59 Conn. 392. 
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to disregard the arguments of counsel.?7 
counsel has argued on a collateral issue and the jury 
may be confused, the court may instruct that the 
jury should not consider the collateral issue.*® 
is not error to caution the jury to keep in mind the 
interest or zeal of the attorneys in weighing their 
An instruction which, 


arguments.*® 
advertently, authorizes the jury to 


ment of counsel as evidence is erroneous.*° 


77. Svensson y. Lindgren, 145 N, 
W. 116, 124 Minn. 386, Ann.Cas.1915B 
734: Zilke v. Johnson, 132 N.W. 640, 
22 N.D. 75, Ann.Cas.1913H 1005. 

78. Blrod v. Foster, (Tex.Civ. 
App.) 37 S.W.(2d) 339. 

79. Welle & Hiltner v. Pfau, 186 | 
N.W. 578, 151 Minn. 279. 

80.° Drexler v. Borough of Brad- 
dock, 86 A. 272, 238 Pa. 376. 


81. Fletcher v. Ketcham, 141 N.W. 
916, 160 Iowa 364. 
82. In criminal cases see Criminal 


Law § 2353. 

83. Livingston v. Taylor, 63 S.E. 
6945 132): Ga.j1+, Atlantic, etc.,., R. Co: 
vy. Bowen, 54 S.E. 105, 125 Ga. 460 
[guot Higginbotham y. Campbell, 11 
iS) 027, 85 Ga. 638]; Ferguson v. 
Moore, 39 S.W.. 341, 98 Tenn. 342; 
ae Vv. Evans, 32 S.W. 307,) 95 «Tenn, 
413. 

84 U.S.—Dunagan vy. Appalachian 
Power Co., 23 F.(2d) 395. 

Ala.—Hays v. Lemoine, 47 So. 97, 
156 Ala. 465; Greenwood Café v. 
Walsh, 74 So. 82, 15 Ala.App. 519; 
Avondale Mills v. Bryant, 63 So. 932, 
10 Ala.App. 507. 


Ariz.—Pratt-Gilbert Co. v. Renaud, 
234. ©4005 25 Ariz. 79. 


Cal.—W. F. Boardman Co. v. Petch, 
LOG Es LOA MAS6  Cal--<47/6). Dean™ iv. 
Grimes, 14 P. 178, 72 Cal. 442. 


Conn.—Spring v. Nagle, 131 A. 744, 
104 Conn. 23. 


Ga.—Livingston v. Taylor, 63 S.E. 
694, 132 Ga. 1. 


Tll.— Doggett v. Greene, 98 N.E. 219, 
254 Ill. 134, Ann.Cas.1913B 1166 [rev 
163 [llApp. 369]; Gehr v. Hagerman, 
26 Ill. 438; Empire State Surety Co. 
v. Schillinger Bros., 167 Ill.App. 632; 
Peoria, Bloomington & Champaign 
Traction Co. y. O’Connor, 149 J1l.App. 
598; People v. Welch, 143 I1l.App. 
191; Cowie v. Kinser, 138 Ill.App. 143 
[aff 85 N.E. 623, 235 Ill. 388, 126 Am. 
S.R. 221]; American Home Circle v. 
Higgers, 137 Ill.App. 595; American 
Home Circle v. Fromm, 134 TIll.App. 
605; American Home _ Circle  v. 
Schneider, 134 Ill.App. 600; Beggs v. 
Arcola First Nat. Rank, 134 Ill.App. 
403; American Bonding & Trust Co. 
v. New Amsterdam Casaalty Co., 125 
Ill. App. 33; Miller & Gassaway v. 
Wabash R. Co., 123 Ill.App.\ 60; Tay- 
lor v. Crowe, 122 Ill.App. 518; Harmi- 
son vy. Fleming, 105 Tll.App. 43; 
Thomas Brass, ete., Works w% Leon- 
ard, 91, Ill.App.. 599: La PdOmte wv. 
Wallace, 89 IlL.App. 517; Brownback 
v. Fraley, 78 Iil.App. 262. See abso, 
Bradley v. Schrayer, 204 Ill.App. 231. 

Ind.—Riley v. Watson, 18 Ind. 291; 
Buchanan v. Caine, 106 N.E. 885, 57 
Ind.App. 274; Prudential Ins. Co. of 
America v. Union Trust Co., 105 N.E. 
505, 56 Ind.App. 418; Brie Crawford 
Oil Co. v. Meeks, 81 N.E. 518, 40 Ind. 
App. 156; Brown v. Langner, 58 N.B. 
743, 25 Ind.App. 538. 

JTowa.—In re Dolmage’s Estate, 213 
N.W. 380, 204 Iowa 231. 

Kan.—Shrader v. McDaniel, 189 P. 
954, 106 Kan. 755; Atchison, T. & S. 
F. Ry. Co. v.. Woodson, 100 P. 633, 79 


TRIAL 


Where 
It 


even though in- 
weigh the argu- 


Kan. 567. 

Ky.—Helge v. Babey, 14 S.W.(2d) 
757, 228 Ky. 197; Pulliam v. Gentry, 
268 S.W. 557, 206 Ky. 763; Harlan 
Fuel Co. v. Wiggington, 262 S.W. yest 
203 Ky. 546; Deer Creek Mining Co. 
v. Moore, 255 S.W. 123, 200 Ky. 553); 
Louisville Bridge Co. v. Iring, 203 Ss. 
W. 531, 180 Ky. 729; Louisville & N. 
R. Co. v. Kirby, 191 S.W. 113, 173 Ky. 
399: Cincinnati, N. O. & T. P. R. Co. 
v. Silvers, 126 S.W. 120; Cincinnati, 
ete., R. Co. v. Evans, 110 S.W. 844, 
199 Ky, 9152, 33 Ky. 596; ~ McGee 
v. Gibson, 1 B.Mon. 105; Burt _& 
Brabb Lumber Co. v. Hurst, 110 S.W. 
242, 33 Ky.L. 270; Whitehouse Cannel 
Coal Co. v. Wells, 74 S.W. 736, 25 Ky. 
L. 60; Smith v. Cornett, 38 S.W. 689, 
18 Ky.L. 818; Thomas v. Thomas, 15 
B.Mon. 178. 

La.—Miller v. New Orleans Canal, 
etc., Co., 8 Rob. 236. 

Md.—Murrell v. Culver, 118 A. 803, 
141 Mad. 349; Weant v. Southern 
Trust & Deposit Co., 77 A. 289, 112 
Md. 463; Ragan v. Gaither, 11 Gil & 
Jart72:) Plater wv.) Secott,.6, Gilly & > J, 
116. 

Mich.—George W. Roby Lumber Co. 
v. Gray, 41 N.W. 420, 73 Mich. 356. 

Miss.—Whitney v. Cook, 53 Miss. 
551. 


Mo.—Macklin v. Fogel Const. Co., 
31 S.W.(2d) 14, 326 Mo. 38; Albert v. 
Besel, 88 Mo. 150; Massey v. Tingle, 
29 Mo. 487; Hickey v. Ryan, 15 Mo. 
63; Fugate:"v:, Carter)”.6° Mo: “267; 
Coleman v. Roberts, 1 Mo. 97; Phelps 
Stone & Supply Co. v. Norton, (App.) 
52 S.W.(2d) 413; Williams v. Con- 
necticut Fire Ins. Co., (App.) 47 S.W. 
(2d) 207; Jones Store Co. v. Kelly, 36 
S.W.(2d) 681, 225 Mo.App. 833; Big- 
alke v. Mutual Life Its. Co. of Balti- 
more, (App.) 34 S.W.(2d) 1019; Kib- 
ble v. Ragland, (App.) 263 S.W. 507; 
Davis v. Western Union Telegraph 
Co., (App.) 236 S.W. 407; Stewart v. 
Chicago; iB &.@.' RA Cor, (Apps)) 222 
S.W. 1029; Winslow v. Missouri, K. & 
T. Ry. Co., (App.) 192 S.W. 121; Nie- 
haus v. Gillanders, (App.) 184 S.W. 
9495" Burns Vv.) damerick? ¢ 1650S: Wi 
2766) 4, 2780 (Mo-ADD.» (146) Brisco Vv. 
Laughlin, 143 S.W. 65, 161 Mo.App. 
76; Barton v. Odessa, 82 S.W. 1119, 
109 Mo.App. 76; Lesser v. St. Louis, 
ete,, R. Co., 85 Mo.App. 326. 

Mont.—-Gallick v. Bordeaux, 
583, 31 Mont, 328. 

N.D.—Quaschnick v. Sandbo, 239 N. 
W. 164, 61 N.D, 599. 

Okl.—Midland Valley R. Co. v. 
Bailey, 124 P. 987, 34 Okl. 193. 
““Pa.—Machen v. Budd Wheel Co., 
143\A. 482, 294 Pa. 69; Poundstone v. 
Jone&, 38 A. 714, 182 Pa. 574; Cook 


(hy ee 


v.. Magkrell, 7.0) Ba. 125" “Norton ‘v. 
Lehn, 13 Wkly.N.C. 559. 
Tex.—sWestern Union Telegraph 


Co. v. Rutledge, (Commn.App.) 15 S. 
W.(2d) 240 [rev (Civ.App.) 15 S.W. 
(2d) 207]% Varnes v. Dean, (Civ. 
App.) 228 S.W. 1017; Ft. Worth, etc.. 
R. Co. v. Hddleman, 114 S.W. 425, 52 
Tex.Civ.App\181. 

Va.—Houft\ & Holler v. German 
American Ins} Co., 66 S.W. 831, 110 


; App. 


\ r a a 


“ 


[§§ 517-518 


Conduct of an attorney in a cause is not to be 
minimized before the jury because he was a witness 
in the ease by a lecture on the professional ethics 
of so doing without withdrawing from the ecase.** 


[§ 518] 17. Determination of Questions of Law*? 
—a. In General. 
that they are judges of the law,** and to submit 
questions of law to them,** and requested instruc- 


It is erroneous to instruct the jury 


Va. 585; Keen v. Monroe, 75 Va. 424. 


W.Va.—Howard v. Virginian Ry. 
Cou, . 135: <-Se: y SS8Gsy 02 W.Waues sic: 
Lawrence’s Adm’r v. Hyde, 88 S.E. 


45, 77 W.Va. 639; Britton v. South 
Fenn Oil. Co., 81S. Bs 5250.) osm ae 
792. 

[a] Illustrations of instructions 


submitting questions of law.—lIt has 
been held error to leave Such matters 
as the following for the jury’s de- 
termination without explanation or 
definition: (1) Sufficiency of notice 
of sale of mortgaged property. Em- 
erson-Brantingham Implement Co. v. 
Tooley, 141 N.E. 890, 81 Ind.App. 460. 
(2) What constitutes a waiver. Al- 
exander v. Tips, (Tex.Civ.App.) 268 
SAW 29) 965: (3) What constitutes 
mental incapacity to make a will. 
Whitsett v. Belue, 54 So. 677, 172 
Ala. 256. (4) What would constitute 
a contract. Witt v. Gallemore, 163 
Tll.App. 649; Turner v. Owen, 122 Ill. 
App. 501; Doggett v. Tatham, 81 A. 
376, 116 Md..147; Clower v. Fidelity- 
Phenix Fire Ins. Co. of New York, 
296 S.W. 257, 220 Mo.App. 1112; Car- 
roll) v1 Youngs |\(MosApp:)) .267%, 2S. We 
436; J. W. Bishop Co. v. Curran & 
Burton, 76 A. 275, 30 R.I. 504; Sim- 
mons v. Martin, 116 S.l. 441, 123 S.C. 
349. (5) What constitutes a breach 
of contract. Elkhorn & B. V. Ry. Co. 
v. Dingus, 226 S.W. 1047, 187 Ky. 
812; E. F. Spears & Sons v. Winkle, 
217 S.W. 691, 186 Ky. 585; Hanover 
Co. v. Hines, (Tex.Civ.App.) 11 S.W. 
(2d) 621. (6) What would consti- 
tute a revival of an insurance policy, 
or what facts would show a suffi- 
cient tender of premiums due. Life 
& Casualty Co. of Tennessee v. 
Street, 105 So. 672, 213 Ala. 588... (7) 
What constitutes fraud. Menefee v. 
Scally, (Mo.App.) 247 S.W. 259. (8) 
What constitutes valuable considera- 
tion. Lumpkin v. Strange, (Mo.App.) 
179 S.W. 742. (9) What conditions 
render note negotiable and what al- 
terations will change legal effect. 
Woodlawn Security Finance Corpora- 
tion v. Doyle, 252 Ill.App. 68. (10) 
Status: or relationship of the parties 
under a contract of storage. Pat- 
terson v. Wenatchee Canning Co.,° 101 
Piv21, 53; Washie Lb. 
there has been a legal transfer of 
title to real estate. Lence v. Insur- 
ance Go. of North America, 147 Ill. 
259. 

[b] When capable of construction 
as Submitting a legal question, an in- 
struction has been held to be er- 


roneous. Britt v. Darnell, 146 N.E. 
510, 315 Ill. 385. 
[ec] General and abstract in- 


structions.—Instructions so general 
and abstract as to make the jury the 
judges of both the law and the facts 
are erroneous. Illinois Cent. R. Co. 
v. Dallas’ Adm’x, 150 S/W. 536, 150 
Ky. 442; West Kentucky Coal Co. v. 
Davis, 128 S.W. 1074, 138 Ky. 667. 

{d] Rules of company.—iIn an ac- 
tion under Federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 8657— 
8665), for injuries sustained by plain- 
tiff conductor as a result of a rear 
end collision between two freight 
trains, an instruction leaving it to the 


|jury to say whether rules of com- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


(11) Whether © 


ee 


§ 518] 


tions submitting questions of law to the jury are 
Instructions on matters of law 
provinee,*® and it is 


properly refused.$> 
are not invasive of the jury’s 


pany introduced in evidence were in 
rorce and effect is error. Jackson v. 
Rutledge, 122 N.E. 579, 188 Ind. 415. 


[e] Instructions held not submit- 
ting question of law.—Owen v. Mox- 
om; 52 So. 527, 167 Ala..615; St. Lou- 
is-San Francisco Ry. Co. v. Pearson, 
281 S.W. 910, 170 Ark. 842 [cert den 

LOL RAT Sao Clabes) Cae pla duds 
853]; Reliance Life Ins. Co. v. Wol- 
verton, 296 P. 798, 88 Colo. 353; Lew- 
ton v. Hower, 16 So. 616, 35 Fla. 58; 
Chicago Union Traction Co. vy. Han- 
thorn, TN.) 2022)" 211 Tk’ 3673) Tl 
‘linois Cent. R. Co. v. Harris, 44 N.E. 
498, 162 Ill. 200; Laflin, etce., Powder 
Co."v. -Tearney, 23 'N.Ei°389,° 181 Tl 
322, 19, Am.SeR. 334)) 7 ,E:R.A. 2625 
Cook County v. Harms, 108 IIl. 
Schmidt“ v. Sinnott, 103 Til. 160; 
Geschwindner v. Comer, 222 Ill.App. 
a7" North -Chicaso “St. “Re ecov sv: 
Zeiger, 78 DilApp. 463 [aff 54 N.E. 
10065 232 011.79; 74 Am.S.R. 157]; Con- 
ner v. Citizens’ Bi: Be Coke 45. Ne. 
662, 146 Ind. 430; Lett v. Horner, 5 
Blackf. (Ind.) 296; Hartshorn v. J. C. 
Mardis Co., 146 N.W. 70, 165 Iowa 
454; Coulthard v. McIntosh, 122 N.W. 
233, 143 Iowa 389; Capper v. Manu- 
facturers’ Paper Co.,.121 P..:519, 86 
Kan. 355; Louisville & N. R. Co. v. 
E. H. Taylor & Sons, 6 S.W.(2d) 237, 


224 Ky. 303; Cincinnati, N. O. & T. 
P. R. Co. ‘v. Bell, 271. S.W. 690,) 208 
Ky. 600; Cincinnati, N. O. & T. Pp, 


R. Co. v. Bell, 271 S.W. 689, 208 Ky. 
597; Asher v. Gibson, 250 S.W. 860, 
199) Kyi: 1753 Chicago Veneer Co. v. 
Jones, 135 S.W. 430, 143 Ky. 21; Pes- 
sagno v. Salabes, 150 A. 866, 159 Md. 
476; Bramble v. Shields, 127 A. 44, 
146 Md. 494; Rumsey Electrical Mfrs. 
Co. v. Livers, 77 A. 295, 112 Md. 546; 
Block v. U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., 290 S.W. 429, 
316 Mo. 278; Denny v. Brown, (Mo.) 
193 S.W. 552; Davenport v. The City 
of Hannibal, 18 S.W. 1122, 108 Mo. 
471; Wells v. Wells, (Mo.App.) 48 
S.W.(2d) 109; Hinson v. Morris, (Mo. 
App.) 298 S.W. 254; Goudie v. Na- 
tional Surety Co., (Mo.App.) 288 S.W. 
369; Cantor v. Insurance Co. of North 
America, (Mo.App.) 285 S.W. 803; 
Arnold v. Graham, 272 S.W. 90, 219 
Mo.App. 249; Scharff v. Standard 
Tank Car Co., 264 S.W. 56, 214 Mo. 
App. 658; Conrad v. Hamra, (Mo. 
App.) 253 S.W. 808; Godfrey v. Kan- 
sas City Light & Power Co., 247 S.W. 
451, 213 Mo.App. 139 [cert quashed 
262 S.W. 357]; Adelman v. Altman, 
240 S.W. 272, 209 Mo.App. 583 [transf 
226 S.W. 953, 285 Mo. 503]; Liy- 
welyn v. Lowe, (Mo.App.) 239 S. 
W. 535; Woods v. Kansas City Light 
& Power Co., (Mo.App.)~ 212 S.W. 
899; Henderson v. Heman Const. Co., 
199 S.W. 1045, 198 Mo.App. 423; Cant- 
rell v. Davidson, 168 S.W. 271, 180 Mo. 
App. 410; Wallace v. Prudential Ins. 
Co. of America, 157 S.W. 1028, 174 Mo. 
App. 110; Abbitt v. St. Louis Transit 
Co., 81 S.W. 484, 106 Mo.App. 640; 
Golden v. Northern Pac. Ry. Co., 104 
P. 549, 39 Mont. 435, 34 L.R.A.N.S. 
1154, 18 Ann.Cas. 886; Sutro v. Jacob- 
son, 115 A. 79, 96 N.J.Law 555; Hill 
VecCnicagso,R. L. & PL Ry. Cos.224, PL 
503, 98 Okl. 128; Boyd v. Grove, 173 
P. 310, 89 Or. 80; Wicks v. Sanborn, 
159) Be (4581 Or. 366; Chompson' v. 
Thompson,-139 S.E. 182, 141 S.C. 56; 
Crosland v. Hunsucker, 129 S.E. 199, 
132.S.C. 398; Case v. Atlanta & C. A. 
Teg (RY a 9 eSB 425 LOT S.C. i216 5 
Singletary v. Seaboard Air Line Ry. 
Receivers, 71 S.E. 57, 88 S.C. 565; 
Texas, ete., EVA COsE Ve ‘Conway, 98 
W. 1070, 44 Tex.Civ.App. 68; Hous- 
ton, etc., Bg OO ANVs Hubbard, (Tex. 
Civ.App.) 37 S.W. 25; Hadley v. Arms 
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& Scott, 241 P. 26, 136 Wash. 632. 


85. Ala.—Morgan-Hill Raving Co. 
v. Fonville, 140 So. 575, 224 Ala. 383; 
International Harvester Co. v. Wil- 
liams, 1383 So. 270, 222 Ala. 589 [foll 
International Harvester Co. v. Wil- 
liams, 133 So. 275, 222 Ala. 595]; Mor- 
gan Hill Paving Co. v. Fonville, 130 
So. 807, 222 Ala. 120; Northern Ala- 
bama Ry. Co. v. McGough, 96 So. 569, 
209 Ala. 435; U. S. Fidelity & Guar- 
anty Co. v. Millonas, 89 So. 732, 206 
Ala. 147, 29 A.L.R. 520;- Southern Ry. 
Co. v. Hayes, 69 So. 641, 194 Ala. 194; 
Montgomery v. Bradley, 48 So. 809, 
159 Ala, 230; Birmingham R., etc., Co. 
v. Hayes, 44 So. 1032, 153 Ala. 178; 
Wright v. Bolling, 27 Ala. 259; Birm- 
ingham Ry., Light & Power Co, v. 
Long, 59 So. 382, 5 Ala.App. 510. 


Cal.—Tompkins v. Montgomery, 55 
P. 997, 123 Cal. 219; Branger v. Chev- 
alier, 9. Cal. (353; Curtis vi: Nye. & 
Nissen, 261 P. 747, 86 Cal.App. 507; 
Edson v. Mancebo, 173 P. 484, 37 Cal. 
App. 22. 

Colo.—Rocky Mountain Motor Co. 
v. Walker, 203 P. 1095, 71 Colo. 53. 


By te eee v. Anderson, 13 App.D.C. 


Iil—American Home Circle v. 
Fromm, 134 Ill.App. 605; American 
Home Circle v. Schneider, 134 Ill.App. 
604; American Home Circle v. Schnei- 
der, 134 Ill.App. 600; Martensen v. 
Arnold, 78 Ill.App. 336. 


Ky.—Haralambo’s Ex’r v. Christo- 
pher, 21 S:W.(2d) 983, 231 Ky. 550; 
Cumberland Pipe Line Co. v. Stam- 
baugh, 126 S.W. 106, 187 Ky. 528, 31 
I RISAUINGE Sisshll 3 te 


Md.—Bowie v. Evening News Co., 
134 A. 214, 151 Md. 185; Dronenburg 
v. Harris, 71 A. 81, 108 Md. 597; Cale- 
donian Ins. Co. v. Traub, 30 A. 904, 80 
Md. 214. 


Mo.—Knott v. Missouri Boiler & 
Sheet Iron Works, 253 S.W. 749, 299 
Mo; 6135, —Bollingeryi;v. Curtisag & 
Co. Mfg. Co., 249 S.W. 907; Jordan 
v. Hannibal, 87 Mo. 673; Semon v. 
llgenfritz, 15 S.W.(2d) 912, 223 Mo. 
App. 546; Hoagland Wagon Co. v. 
London Guarantee & Accident Co., 
212 S.W. 393, 201 Mo.App. 490; Loom- 


is v. Metropolitan St. Ry. Co., 175 S. 
W. 143, 188 Mo.App. 203; Barree v. 
Cape Girardeau, 112 S.W. 724, 132 
Mo.App. 182. 

Tex.—Martin Brown Co. v. Perrill, 
13-S.W. 975, 77 Tex. 199; McCulloh 
v. Reynolds Mortgage Co., (Civ.App.) 


196 S.W. 565; Wall Vv. Lubbock, 118 
S.W. 886, 52 Tex.Civ.App. 405. 

Vt.—Coolidge v. Taylor, 80 A. 1038, 
85 Vt. 39: 

Wis.—Large v. Orvis, 20 Wis. 696. 

[a]. Questions of law are properly 
excluded from the consideration of 
the jury. Monsanto Chemical Works 
v. American Zine, Lead & Smelting 
Co., (Mo.) 253 S.W. 1006. 


86. Cal.—White v. Red Mountain 
Pruit'Co,,9199i-P.\. 3818, 186). Gal. 335: 


Iowa.—Cedar Rapids Nat. Bank v. 
Carlson, 136 N.W. 659, 156 Iowa 343. 


Mo.—Farber v. Boston Ins. Co., 288 
S.W. 977, 221 Mo.App. 691. 


S8.C.—Baltazzi v. McCormick, 150 
Sabt “9005 M53 Stes 7h Kirst Nat. 
Bank v. Pierson, 117 S.E. 542, 124 S.C, 
327; Scott v. Seymour, 89 S.E. 398, 
105 S.C. 42. 


Tex.—Houston v. Norton, (Civ. 
App.) 264 S.W. 231; Earl v. Mundy, 
(Civ.App.) 227 S.W. 0's “Ie aire. ave 
Goff, (Civ.App.) 202 S.W. 813; Gib- 
son y. Pierce, (Civ.App.) 146 S.W. 983 
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permissible for the court, when such are matters 
of law, to charge on “negligence or due ecare,*’ or 
standard of duty.** 


In fact, when such are legal 


[rev on other grounds 184 S.W. 502]; 
Missouri, K. & T. Ry. Co. of Texas v. 
Reno, (Civ.App.) 146 S.W. 207; Mis- 
souri, K. & T. Ry. Co. of Texas v. 
Aycock, (Civ.App.) 135 S.W. 198; 
Schwingle v. Keifer, (Civ.App.) 135 

W. 194 [aff 153 S.W. 1132, 105 Tex. 
609]. 

[a] Thus (1) in a suit for an in- 
junction, an instruction that the op- 
eration and maintenance of a cotton 
gin was not a nuisance as a matter 
of law was not a comment on the 
weight of the testimony. Oliver v. 
Forney Cotton Oil & Ginning Co., 
(Tex.Civ.App.) 226 S.W. 1094. (2) In 
an action for malicious prosecution, 
an instruction that malice may be 
inferred from want of probable cause 
was held not objectionable as invad- 
ing the province of the jury. John- 
son v.,, Brady, 126 N.B. (250, 77 Ind. 
App. 177. (3) In a-~seller’s action 
for breach of contract, the court did 
not err in charging that, if there had 
been nothing but telegrams, there 
would have been a binding contract, 
and in leaving to the jury whether 
there had been alterations or abroga- 
tion of such contract by subsequent 
correspondence. Blumenfeld v. Viele, 
Blackwell & Buck, 8 F.(2d) 731. 


87. Ind.—Indiana Union Traction 
Co. v. Langley, 98 N.E. 728, 178 Ind. 
135; Indianapolis Traction & Termi- 
nal Co. v. Spangler, 122 N.E. 596, 69 
Ind.App. 631. 


Kan.—McArthur — v. Independent 
Torpedo Co., 190 P. 787, 107 Kan. 68. 


Mich.—Haara v. Vreeland, 236 N.W. 
836, 254 Mich. 462. 


S.C.—Brewer v. Brooklyn Cooper- 
age Co., 166 S.H. 85, 167 S.C. 152. 


Tex.—Texas & P. R. Co. v. Mallon, 
65 Tex. 115; Houston, BE. & W. T. Ry. 
Co. v. Hough, (Civ.App.) 260 S.W. 
233; A. J. Anderson Co. v. Reich, 
(Civ.App.) 249 S.W. 298 [rev (Commn. 
App.) 260 S.W. 162]; Chicago, R. L. & 
Ga Ryan (Co. ve (Sears: (Civ.App.) 155 
S.W. 1003 [rev (Commn.App.) 210 S, 
W. 684]; Houston Belt & Terminal 
Ry. Co. v. Woods, (Civ.App.) 149 S.W. 
372; Abilene Light & Water Co. ‘v. 
Robinson, (Civ.App.) 146 S.W. 1052; 
St. Louis Southwestern Ry. Co. of 
Texas-v. Ross, 119 S/W. 725, 55° Tex. 
Civ.App. 622; St. Louis Southwest- 
ern Ry. Co. of Texas v. McLeod, (Civ. 
App.) 115 S.W. 85. 


Utah.—Lewis v. Davis, 
59 Utah 85 


Wash.—Anderson v. Kinnear, 
P. 1151, 80 Wash. 638. 


[a] Gross negligence.—Where an 
injured person exercises no care for 
his own safety, his negligence may 
properly be characterized by instruc- 
tions as gross. Gulf & S. I. R. Co. v. 
Adkinson, 77 So. 954, 117 Miss. 118.’ 


88. Ariz.—Varela vy. Reid, 204 P. 
1017, 23 Ariz. 414. 


Ark.—Bank of Hatfield v. Chatham, 
255 S.W. 31, 160 Ark. 530. 


Cal.—Ramsey v. Pasini, 291 P. 884, 
108 Cal.App. 527; Hasty v. Trevilliaa, 
283 P. 148, 102 Cal.App. 405; Peak 
v. Key System Transit Co., 263 P. 578, 
88 Cal.App. 354; Meyers Vv. Bradford, 
201 P. 471, 54 Cal. App. 157. 


Conn.—Salemme v. Mulloy, 121 A. 
870, 99 Conn. 474; Messinger v. New 
York, Nfs aon: ie Co., 83 A. 631, 85 
Conn. 467. 


Okl.—Wilson v. St. Louis-San 
Teun Coad, Ry. Co., 283 P. 999, 141 OR): 


201 P. 861, 
141 


8.C.—Laird v. Atlantic Coast Line 
R. Co,., 134. S.H. 220, 136 S.C, 34; Su- 
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questions, it is erroneous, without proper qualifying 
instructions, to submit for the jury’s determination 
questions as to what duty or obligation the law im- 
poses on the parties,°® and whether a particular act 
is or is not unlawful;®° and so as to the amount 
of damages or liability when such is fixed by law.®? 
Where circumstances require, the court must con- 
strue and explain the findings of the court in a for- 
mer action,®* and must instruct the jury as to what 
is shown by the record of a former case®® and how 
the pending ease is affected thereby.®* It is errone- 
ous for the court to imply that an unquestionable 
right is doubtful.°* An instruction which submits 
a question of law on which the court has already 
made a ruling is not error.®® 

Questions raised by counsel. The court may in- 
struct the jury as to questions of law which are 
raised by counsel in argument.?* 

Reasons for legal rules. The court may properly 
state reasons for legal rules.°® 


Legal inferences. It has been held that an in- 
struction cannot be said to be erroneous because 
it does not require the jury to draw the inference 
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[§§ 518-520 


the law itself draws.®® 

Citing authorities at the foot of an instruction 
which is given to the jury is not error as making the 
jury the judges of the law as well as of the facts.* 


[§ 519] b. Statutes and Ordinances. It is the 
province and duty of the court in its instructions to 
construe applicable statutes and ordinances and to 
give the jury their legal effect.2 The court must 
not leave for the jury’s determination the question 
of what statute applies,? conflicts between statutes,* 
the existence of a statute,® or whether a statute or 
ordinance was in effect at a certain time.® It is er- 
ror to leave the question of the reasonableness of an 
ordinance to the jury,’ but reasonableness in the 
operation of the ordinance may properly be submit- 
ted. The judge may instruct that an ordinance is 
valid where its validity is not attacked.? 

[§ 520] c. Foreign Law.'° When the occasion 
warrants, it is the province of the court to instruct 
the jury on its interpretation of foreign law.** An 
instruction which leaves to the jury the determina- 
tion of the law from the statute of another state is 
erroneous.” 


437. 


ber v. Parr Shoals Power Co., 102 S. 
DSP SoD LoueS.C. poled Sine letaryany. 
Seaboard Air Line Ry. Receivers, 71 
S...57; 88 S.C... 565. 

Tex.—Galveston WBlectric Co. v. 
Hansen, (Civ.App.) 7 S.W.(2d) 934; 
Galveston Electric Co. v. Marangola, 
(Civ.App.) 273 S.W. 311 [rev on other 
grounds (Commn.App.) 283 S.W. 777]; 
Good v. Texas & P. Ry. Co., (Civ.App.) 
166 S.W. 670;. Missouri, K. & T. Ry. 
Co. of Texas v. Kennon, (Civ.App.) 
164 S.W. 867; Glenn Lumber Co. v. 
Quinn, (Civ.App.) 149 S.W. 285; Mis- 
souri, Teco Dy (Ryn Cos of /Texast ws 
Muske, (Civ.App.) 141 S.W. 565; Mis- 
souri, Slay pest He Oy, OFF) Texas =v; 
Romans, (Civ.App.) 114 S.W. 157 [rev 
on other grounds 121 S.W. 1104, 103 
Tex. 4]. 

Wash.—Fichtenberg Vv. Lincoln 
County, 273 P. 178, 150 Wash. 459. 


89. Ga.—Lime-Cola Bottling Co. 
Wa Atlantic & W. BP. R.. Co.,. 128° .S7h. 
226, 34 Ga.App. 102. 


Kan.—Aaron vy. Missouri & Kansas 
Telephone Co., 114 P. 211, 84 Kan. 117. 


Ky.—Penn Furniture Co. v. Ratliff, 
238 S.W. 393, 194 Ky. 162. 


Mo.—Bollmeyer v. Eagle Mill & El- 
evator Co., (App.) 206 S.W. 917. 


Tae ee v. Mann, 155 N.Y.S. 


Okl.—Midland Valley R. Co. v. 
Bailey, 124 P. 987, 34 Okl. 193. 


Or.—McDaniel vy. Lebanon Lumber 
Worms Om ts 09 Ore UL Ory ts 


90. Jeffries v. Pitts, 75 So. 959, 200 
Ala. 201; Indemnity Ins. Co. of North 
America v. Bonta, 289 S.W. 231, 217 
Ky. 265; Howard y. Virginian Ry. Co., 
135 S.E. 386, 102 W.Va. 432. 

[a] Thus, in a civil action for as- 
sault and battery, an instruction that 
the burden was on defendant to prove 
justification, leaving the jury to de- 
termine what facts would satisfy the 
law and constitute a good defense, 
was erroneous, aS submitting to the 
jury a question of law. Barnhill v. 
Poteet, (Mo.App.) 211 S.W. 106. 


[b] Instruction properly refused. 
—dIn an action by the county attor- 
ney against the county judge to re- 
cover;moneys received by the 4-7 
for performance of his illegal con- 
tract with the county, the i... c 


properly refused to give plaintiff at- 
torney’s requested instruction that, 
if the jury believed from all the evi- 
dence that the work was illegal or 
without any warrant of law, the law 
was for plaintiff, and they should so 
find, the instruction submitting a 
question of law and not of fact. 
Black v. Davenport, 224 S.W. 500, 189 
Ky. 40. 

91. Romans y. McGinnis, 160 S.W. 
928, 156 Ky. 205. 


92. Dalton v. Kelsey, 114 P. 464, 
58 Or. 244. 


93. Holbrook v. J. J. Quinlan & Co., 
80 A. 339, 84 Vt. 411. 


94 Holbrook yv. J. J. Quinlan & 
Coy supra, 

95. J. L. Mott Iron Works v. Met- 
peel seat Bank, 139 P. 36, 78 Wash. 


96. Idaho Gold Coin Min. & Mill. 
Co. v. Colorado Iron Works Co., 111 P. 
553, 49 Colo. 66; Brown v. /Goodwin, 
WaT AS 673, 10 ‘Conny e207; Page -v. 
Savage, 246 P. 304, 42 Idaho 458; 
American Mut. Liability Ins. Co. v. 
paeiias, (Tex.Civ.App.) 35 S.W.(2da) 


ne Matthews v. Poythress, 4 Ga. 

98. Brown y. Atlanta, 66 Ga. 71; 
Flick vy. Ellis-Hall Co., 165 N.W. 135, 
138 Minn. 364. 


99. Carr v. City of St. Joseph, 
(Mo.) 225 S.W. 922; St. Louis House 
Furnishing Co. v. Stoecker & Price 
Storage & Auction Co., (Mo.App.) 2738 
S.W. 841. 


1. State v. Sage, +126 Pi '403, 22 
Idaho 489, Ann.Cas.1914B 251. 

2. Ga.—Lime-Cola Bottling Co. v. 
Atlanta. & W.. P:R. (Co.,1 128) Sb. 226: 
34 Ga.App. 1038. 

Ind.—Indianapolis Traction & Ter- 
minal Co. v. Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97; Plummer v. Indianapolis 
Union Ry. Co., 104 N.E. 601, 56 Ind. 
App. 615. ; 

Ky.—Searcy v. Golden, 
1098, 172 Ky. 42. 


N.C.—Spencer v. Saunders, 126 S.E. 
420, 189 N.C. 1838. 


S.C.—Daughrity v. Williams, 142 S. 


188 S.W. 


E. 722, 144 S.C. 

Tex.—-City of San Antonio v. San 
Antonio Academy, (Civ.App.) 259 S. 
We 995; 

See Pedroni v. Illinois Third Vein 
Goal Co.;) 205 MllsA ppt 9: 

[a] Thus, where certain acts are 
negligence per se under the statute, 
it is error to submit the question as 
to whether those acts constitute neg- 
ligence. Laughren vy. Heller, (Mo. 
App.) 285 S.W. 520. 

[b] Instruction construing stat- 
ute held not erroneous.—Bowers v. 
Kansas City Public Service Co., 41 S. 
W.(2d) 810, 328 Mo. 770. 

Si) Real wv... eursiey, 1547S... seas 
170 Ga. 788; Hoag v. Washington- 
Oregon Corporation, 144 P. 574, 147 
P. 756, 75 Or. 588; Oberlin v. Oregon- 
Washington R. & Navigation Co., 142 
Pago 4s LOR clini 

[a] Whether certain sections ap- 
plicable.—Where an instruction set 
out sections of an act, the language 
of a portion of the instruction, which 
intimated that whether the sections 
were applicable was a question for 
the jury, was held to be improper. 
Rerersen v. Sahlin Co., 188 Ill.App. 

4 Peaney v. Davis, 160 N.E. 486, 
26 OhioApp. 414. 


5. Johnson vy. Grady County, 
P. 497, 50 Okl. 188. 


6. Henry v. Illinois Cent. R. Co., 
(Mo.) 282 S.W. 423; Peaney v. Davis, 
160 N.E. 486, 26 OhioApp. 414. 


7. Liberty Highway Co. v. Calla- 
han, 157 N.B. 708, 24 OhioApp. 374. 


&. / Central uRS ‘Cor vy. SB. & SW, Re 
Co., 13 S.E. 520, 87 Ga. 386; Central 
of Georgia Ry. Co. v. Dumas, 160 S.F, 
814, 44 Ga.App. 152; Western & A. R. 
R. v. Thompson, 144 S.E. 831, 38 Ga. 
App. 599. 

9. Western & A. R. R. v. Thomp- 
son, supra. 

10. Duty to interpret foreign law 
see supra § 354. 

Til. Shh Paso” &.S." We» iGo. we Sas 
Londe, 184 S.W. 498, 108 Tex. 67; 


Rood v. Horton, 231 P. 450, 132 Wash. 


150 


Henry _v. Illinois Cent. R. Co., 


12. 
(Mo.) 282 S.W. 423. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 521] d. Writings and Documents in Evidence. 
Generally it is the province and duty of the court 
to instruct the jury as to the terms and legal effect 
of writings and documents in evidence.'* 
doing the court does not violate the rule against 
charging on: the weight of the evidence!* and does 
not invade the province of the jury;'® but he must 
give wrong instructions,!® and if a 
factual ambiguity exists, such ambiguity must be 
submitted for the jury’s determination.!? 
tions which require or permit the jury to determine 
the construction of written instruments are errone- 
ous,'® especially where a request for the ecourt’s 
construction is made,t® and a requested instruction 
submitting to the jury the construction of written 


not, of course, 


13. U.S.—U. S. v. White Oak Coal 
Co., 5 F.(2d) 439; Missouri, K. & T. 
Ry. Co.°v., United States; 178. EH. 15, 


101 C.C.A. 143. 


Ark.—Paepcke-Leicht Lumber Co. 
v. Talley, 153 S.W. 833, 106 Ark. 400. 

Del.—Schilansky Va Merchants’, 
Beg F.- Ins: ‘Co:,. 55. A. "10145520" Del. 
93: 

Ga.—John Mallock & Co. v. Kick- 
lighter, 73 S.BE. 1073, 10 Ga.App. 605. 

Iowa.—Lucas v. Snyder, 2 Greene 
499. 

Kan.—Aaron v. Missouri & Kansas 
Telephone Co., 114 P. 211, 84 Kan. 117. 

Me.—Libby v. Deake, 54 A. 856, 97 
Me. 377. 

Mich.—Battershall v. Stephens, 34 
Mich. 68. 

Mo.—Raines v. Cox, (App.) 238 S. 
W. 542. 

N.C.—Bryant v. Southern Box & 


Sper Co. nisou se. dole, Loe NRC. 
607. 

Or.—Richanbach v. Ruby, 271 P. 
6005. 127 SOre’ 612). 61) ALR. AST 


Douglas v. Rumelin, 264 P. 852, 266 
P3624, 125 Or. 26> -Ingerslev- -v. 
Goodman, 240 P. 877, 116 Or. 210; 
Wade v. Johnson, 227 P. 466, 111 Or. 
468. 


Pa.—McCoy v. Lightner, 
347. , 

S.c.—Hampton v. Supreme Lodge, 
K. P., Courts of Calanthe, Pride of 
Columbia, No. 56, 159 S.E. 923, 161 
S.c. 540; Moore v. Cummings, 69 §.E. 
154, 87 S.C. 166. 

Tex.—San Antonio v. Lewis, 9 Tex. 
69; Hanover Co. v. Hines, (Civ.App.) 
11 S.W.(2d) 621; Midkiff v. Benson, 
(Civ.App.) 235 S.W. 292; Sherman 
Slaughtering & Rendering Co. v. Tex- 
as Nursery Co., (Civ. App.) 224 S.W. 
478 [dism f w j]. 

Va.—Saunders v. Ocean Park Cor- 
poration, 125 S.E. 685, 140 Va. 759. 

W.Va.—Stewart v. Blackwood Hlec- 
tric Steel Corporation, 130 S.E. 447, 
100 W.Va. 331; Bond v. National Fire 


2 Watts 


Ins. Co., 88 S.E. 389, 77 W.Va. 736. 
14. San Antonio v. Lewis, 9 Tex. 
69; Howell v. MHanrick,  (Tex.Ciy. 


App.) 24 S.W. 823. 

15. De Shields v. Insurance Co. 
of North America, 118 S.E. 817, 125 S. 
Cc. 457; Sherman Slaughtering & Ren- 
dering Co. v. Texas Nursery Co., 


(Tex.Civ.App.) 224 S.W. 478 [dism 
f w jj. 
16. Stewart v. Blackwood Electric 


Steel Corporation, 130 S.E. 447, 100 
W.Va. 331. 


17. O’Ferrall v. De Luxe Sign Co., 
149 A. 290, 158 Md. 544. 


18. U.S.—F. A. D. Andrea, Inc., v, 
Dodge, 28 F.(2d) 145. 


Ala.—Perkins vy. Skates, 124 So. 514, 
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By so 


tent was.?3 


Instrue- 


to the jury.?# 


220 Ala. 216; Cobb 
Kenzie, 60 So. 943, 

Ark.—Mercantile 
194 S.W. 709. 

Cal.—O’Connor v. West Sacramento 
Co., 207 P. 527, 189 Cal. 7; Carpentier 
v. Thirston, 24 Cal. 268; Stehli Silks 
Corporation v. Director, 261 P. 313, 
86 Cal.App. 591. 

Colo.—McLagan v. Granato, 252 P. 
348, 80 Colo. 412. 


Conn.—Wladyka v. City of Water- 
bury, 119 A. 149, 98 Conn. 305; Brown 
Bag Filling Mach. Co. v. United 
Smelting & Aluminum Co., 107 A. 619, 
93 Conn. 670 


Ti susee v. Marinello, 


& Marston vy. Mc- 
7 Ala.App. 203. 


Co. v. Pinkerton, 


260 Ill. 


App. 85; Empire State Surety Co. v. 
Sehillinger Bros., 167 Ill.App., 632; 
Standard Mfg. Co. v. Slaughter, 122 


Tll.App. 479. 


Ind.—Zenor vy. Johnson, 7 N.E. 751, 
10% Ind: 69; 


Kan.—Akin v. Davis, 11 Kan. 580. 


Ky.—Elkhorn & B. V. Ry. Co. v. 
Dingus, 220 S.W. 1047, 187 Ky. 812. 


Md.—Doggett  v. Tathoun 81 A. 
376, 116 Md. 147; Williams v. Woods, 
16 Md. 220; Baltimore, GUC at) ©COnave 
Resley, 14 Md. 424.” 

Mo.—-City Trust Co. v. Crockett, 
274 S.W. 802, 309 Mo. 683; Roach- 
Manigan Paving Co. v. Southwestern 
Surety Ins. Co., 238 S.W. 119; Phelps 
Stone & Supply Co. v. Norton, (App.) 
52 S.W.(2d) 413; City of Weston ex 
rel. Maley & Kelly Contracting Co. 
vy. Chastain, (App.) 234 S.W. 350. 


Ohio.—Hough v. Store, 153 N.E. 
313, 21 OhioApp. 444. 

Okl1.—Littlefield Loan & Investment 
Co. v. Walkley & Chambers, 166 P. 
90, 65 Okl. 246. 
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Tex.—United Brotherhood of Car- 
penters and Joiners of America v. 
Luck, (Civ.App.) 189 S.W. 1036; Mag- 
nolia Warehouse & Storage Co. v. Da- 
vis & Blackwell, (Civ.App.) 153 S.W. 
670 [aff 195 S.W. 184]. 

Utah.—Bailey v. Spalding-Living- 
ston Investments Co., 136 P. 962, 43 


Utah 535. 
Va.—Bossieux v. Shapiro, 153 S.E. 
667, 154 Va. 255; Baker Matthews 


Lumber Co. vy. Lincoln Furniture Mfg. 
Co., 189 S.BE. 254, 148 Va. 418. 


[a] Instructions how to construe. 
—Where it is the duty of the court 
to construe a writing in evidence, iT 
is error to instruct the jury how they 
should construe it. Booth v. Camp- 
bell, (Tex.Civ.App.) 240 S.W. 559; 
Jones v. Shell Oil Co., 3 P.(2d) 141, 
164 Wash. 543. 

{[b] Instructions held not submit- 


ting construction to jury.—Pope 
County Real Estate Co. v. Clifton, 232 


instruments is properly refused.?° 
not explain simple terms,?! but it is proper to in- 
struct as to the meaning of words having a legal 
teehnical meaning.*? 


Intent of parties. 
to a written agreement is unambiguously expressed 
it is error to submit the question as to what the in- 
Merely instructing that if the jury find 
that the parties to an ambiguous contract construed 
it a certain way the jury are bound by that construe- 
tion does not leave the construction of the contract 


[§ 522] e. Issues and Pleadings. 
should not leave the jury to determine for them- 
selves what are the material facts,?° or what cause of 


[64 C.J.] 587 


The court need 


When the intent of the parties 


An shatrachon 


S.W. 579, 148 Ark. 655; Mills v. Roto 
Co., 133 A. 913, 104 Conn. 645; Web- 
Grieve (Hall pBrosi. 1204), NiiWeml oom 
Mich. 493; Keystone Coal & Coke Co. 
v. Forrest, 181 N.W. 30, 213 Mich. 76; 
J. B. Millet Co. v. Andrews, 141 N.W. 
578, 175 Mich. 350; Heller v. McGil- 
vray, (Mo.) 223 S.W. 970; Glaser v. 
St. Louis University, (Mo.App.) 293 
S.W. 432; Groves v. Great Eastern 
Casualty Co., 246 S.W. 1002, 212 Mo. 
App. 316; Wigan v. La Follett, 165 
P. 579, 84 Or. 488; Sanborn v. E. R. 
Roach Drug Co., "(Tex.Civ. App.) 137 
S.W. 182. / 

19:° Long v. Rogers, 177 Alay 54035 
Mobile Branch Bank vy. Boykin, 9 Ala. 
320; Earbee v. Craig, 1 Ala. 607; 
Coyle v. McNabb, 18 S.W. 198, 4 Tex. 
AL Civ. €ass is 284) 

20. aEreERS Gen hs v. Collum, 100 
So. 148, 211 Ala. 3; Phoenix Ins. 
Co. v. Moog, 78 Ala. 284, 56 Am.R. 31. 

Conn.—In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655. 


Mo.—Smith vy. Collins, (App.) 243 
S.W. 219. 
oi ea v. Havens, 37 Barb. 


Tex.—Ellis v. Littlefield, 93 S.W. 
Wd, 4h Tex. Civ.App. 318: 


21. Macon Canning Co. v. Roberts, 
105 S.E 734, 26 Ga.App. 147; Bllis 
v. Mansfield, 256 S.W. 165, 215 Mo. 
App. 292; Roney v. Union News Cos 
160 S.E. 149, 162 S.C. 87 

[a] Tlustration.— Where a 
tract was not ambiguous, it was not 
error to instruct, “as I stated, the 
contract is attached to the petition, 
and will be out with you, and is not 
ambiguous, and you will see the 
terms of the contract from the con- 
tract itself.””. Macon Canning Co. v. 
Roberts, 105 S.E. 734, 26 Ga.App. 147. 


22. Burrell v. Southern California 
eine Co., 169 RP. 405, 85  Cal.App 


con- 


23. Wilson v. Prettyman, 192 N.W. 
413, 195 Iowa 598. 


24. fe a! v. Neubert, 226 Ill. 
App. : 
25. a ‘W. Cook Brewing Co. v. 


Goldblatt, 184 Ill.App. 266; Six v. Sik- 
king, 158 Tll.App. 280; Lemon v. Kes- 
sel, 209 N.W. 393, 202 Iowa 273; Ing- 
wersen v. Carr & Brannon, 164 N.W. 
217, 180 Iowa 988; In re Rehard’s Es- 
tate, 143 N.W. 1106, 163 Iowa 310; 
Stoddart v. National Liberty Ins. Co. 
of America, (Mo.App.) 251 S.W. 398; 
Jennings v. Cooper, (Mo.App.) 230 s 
W. 325; Dalton v. Redemeyer, 1383 S. 
Ww. 133. 154 Mo.App. 190. 


{a] Material features of hypo- 
thetical questions.—An instruction, 
which would make the jury judges of 
what are and what are not material 
and important features of hypotheti- 
cal questions, is erroneous. Hanley 
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action is before them.?® 


the material allegations in the pleadings,*’ 
is alleged therein,?® or what allegations are admit- 
and if such be the ease that the 


ted or denied;7° 


faets proved do not tend to support the a 
It has also been held to be within 
the province of the court to instruct as to the suffi- 
Instructions containing 
DEaHOsiy ons as to the law of pleading are properly 
If a defense to an eee is established 
ne submitted to the 


of the petition.*° 
ciency of the pleadings.*? 
refused.® 


as matter of law it should not } 
jury.°8 


[§ 523] f. Admissibility and Competency of Evi- 
It is error for the court to leave the ques- 


dence. 


yv. Travelers’ Protective Ass’n, (Iowa) 
161 N.W. 125; Hanley v. Fidelity & 
Casualty Co., 161 N.W. 114, 180 Iowa 
805. 

26. Beebe v. Stutsman, 5 Iowa 271; 
Bushey v. Coffman, 201 P. 1103, 109 
Kan. 652; Gabrielson v. Hague Box 
& Lumber Co., 104 P. 685, 55 Wash. 
342, 1383 Am.S.R. 1032. 


27. Jll.—Laughlin v. Hopkinson, 
126 N.E. 591, 292 Ill. 80; Tregoning 
v. Tregoning, 262 Ill.App. 489; Gran- 
nemann v. Meyer, 169 Ill.App. 291; 
Eggleston v. The Fair, 167 I11.App. 
5182 Gox v: Cleveland, C.,-C:.& Ste L. 
Ry-. Go.,, 151 TlLApp. 473; St. Clair 
County School Trustees v. Yoch, 133 
Ill.App. 32; Chicago, ete., R. Co. v. 
Walker, 127 Ill.App. 212; Illinois Cent. 
R. Co. v. Hicks, 122 I1l.App. 349; Pe- 
oria, ete., R. Co. v. Hoerr, 120 Ill.App. 
65; Lodge v. Hampton, 116 I1l.App. 
414 Davenport, ete., Rs Co. v.. De 
Yaeger, 112 Ill.App. 537; Chicago Ter- 
minal Transfer R. Co. v. Schmelling, 
64 N.B. 714, 197 IM. 619 [aff 99 Tl). 


App. 577]; Davies v. Cobb, 11 Ill. 
App. 587. 
Iowa.—Ottoway v. Milroy, 123 N. 


W. 467, 144 Iowa 631; Williams v. 
lowa Cent. R.-Co., 96 NW. (774, 121 
Iowa 270. 


Ky.—Becker v. Crow, 7 Bush 198; 
Allard v. Smith, 2 Mete. 297; Tipton 
vy. Triplett, 1 Mete. 570. 


Tex.—Western Union Telegraph Co. 
v. Rutledge, (Commn.App.) 15° S.W. 
(2d) 210 [rev (Civ.App.) 15 S.W.(2d) 
207]; Davis v. Morris, (Commn.App.) 
13 S.W. (2d) 63 [aff (Civ.App.) 3 S.W. 
(2d) 109]. 

W.Va.—Dicken vy. Liverpool Salt, 
etc., Co., 23 S.H. 582, 41 W.Va. 511. 


[a] Instructions held not objec- 
tionable.—Indianapolis Traction & 
Terminal Co. v. Miller, 88 N.E. 526, 43 
Ind.App. 717; Morran v. Chicago, M. 
& eS Noekiy COL, z6 Ph TSUN TOM asi 
114. - 

28. Erb v. German-American Ins. 
Coy, aoe NeW. 10538, 112 Towa 3575 
Oliver v. Chapman, 15 Tex. 400. 


29. Fannon y. Robinson, 10 Iowa 
272; Becker v. Crow, 7 Bush (Ky.) 
198; Steil v. Ackli, 15 Mo. 289. 


ap Jacecard v. Anderson, 37 Mo. 
91. 


31. Burgess v. Lloyd, 7 Md. 178. 


32. Peck v. Springfield Traction 
Co., 110 S.W. 659,,131 Mo.App. 134. 


83. Spitler v. Perry Town Lot & 
Improvement Co., 179 N.W. 69, 189 
Iowa 709. 


84. Horan v. Boston Hlevated Ry. 
Co:, 129 N.B. 355, 237 Mass.- 245. 


[a] Such instruction properly re- 
fused.—Wichita Falls Compress Co. 
Vv: W. L. Moody & Co., (Tex.Civ. App.) 


It is within the province 
and duty of the court to instruct as to what are 
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Bird 


or what 


llegations 


of evidenee.?§ 


a. In General. 


5.W. 1032. 


Instruction held-not so leav- 
(Pa.Su- 


1548 

{b] 
ing.—Pecoraro v. Pecoraro, 
Dei) AiGih ALLS OW. 


35.’ Atlanta"& (St; AT (Bo Ry. Co. v. 
Kelly, 82 So. 57, 77 Ela. 479. 


{a] Thus it is error to instruct 
the jury that they may exclude such 
testimony as they see is improper. 
Karnes v. Belleville, ete., R. Co., 89 
Tll. 269; Wolcott v. Heath, 78 Tl. 433. 


[b] Charge not conventional but 
not erroneous.—An instruction that 
the jury were the “sole judges of ev- 
idence,” credibility of witnesses, and 
weight and value to be given their 
testimony, while not conventional, 
was hela not erroneous as permitting 
jury to determine admissibility and 
competency of evidence. Kieffer v. 
Guyer, 267 S.W. 73, 218 Mo.App. 625. 


ss. Cal.—Ryan v. Los Angeles Ice, 
ete., Co.) 44) Pev47h, 112) (Cals 244732 
L.R.A. 524. 


§ . Morrison, 121 S.E. 860, 
Sl Ga. AD Ds .Oust 


Mich.—-McCain vy. Smith, 
616, Li Mich. 1. 


N.C.—Davis v. Long, 126.S.E.. 321, 
LGN C129° 


Okl1.—Missouri, O. & G. Ry. Co. v. 
Davis, 154 P. 503, 54 Okl. 672. 


S.C.—Douglas v. Southern Ry. Co., 


137 N.W. 


82 S.H. 439, 98 S.C. 346; McKeown v. 
soe Ry. Cory 82) Se. 437, 98 Sic: 
338. 


Tex.—Atchison, T. & S. F. Ry. Co. 
v. Bryant, (Civ.App.) 162 S.W. 400; 
St. Louis & S. FE. Ry. Co. v. Lane, 
(Civ.App.) 118 S.W. 847; Phoenix Ins. 
Co. v.' Neal 56S0wW. 91-23 /Dex.Civ. 
App. 427; Toston, etc., RALCOP tv: 
wi nite, 56 SW. 204, 23 Tex.Civ. App. 
2 


[a] Test of law.—An instruction 
that a finding of suicide by jury must 
be reasonable and probable from the 
evidence, and not speculative or con- 
jectural, was held not error as permit- 
ting the jury to apply a test of law. 
Mutual Life Ins. Co. of New York v. 


Ree 4 S.W.(2d) 536, 176 Ark. 
87. Ala. s, 96 So. 
349, 209 Ala. 202; Speakman v. Vest, 


51. So. 980, 166 Ala. 235; Rutledge vy. 
Rowland, 49 So. 461, 161 Ala. 114. 


Md.—Stem v. Crawford, 105 A. 78 
133 Md. 579; Sandruck y. Wilson, vi 
w Nay ey al bi/ Ma. 624. 


Mo.—Ward v. Fessler, 252 S.W. 667; 
Tyler v. Hall, 17 S.W. 319, 106 Mo. 313, 
27 Am.S.R. 33 > -OLRUutt iv. Battagala, 
(App.) 44 S.W.(2a) 202; Lester v. 
Hugley, (App.) 230 S.W. 355; Bam- 
berge vy. Supreme Tribe of Ben Hur, 
139 S.W. 235, 159 Mo.App. 102: Sess- 
inghaus v. Knoche, 118 S.w. 104, 37 


For later cases, developments and changes in the law see Annotations, 
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tion of admissibility of evidence to the jury;** and 
this is also true of a charge submitting the compe- 
tency of evidenee.®® 


[§ 524] 18. Application of Law to Facts. 
within the province of the court to instruct the jury 
as to the rules of law applicable to the issues of 
the case,** and as to the legal effect of evidence 
offered to the jury ;3* 
is on certain facts is not a charge on the weight 
The court must not state as a mat- 
ter of law a fact which is not always true.*® 

[§ 525] 19. Instructions as to Duties of Jury— 
It is proper for the court to instruet 
the jury as. to their duty,#® and that they must re- 


It is 


a statement of what the law 


Mo.App. 323. 

N.D.—Divet v. Magill, 224 N.W. 313, 
57 N.D. 864. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Dizney, 160 P. 880, 61 Okl. 176. 


Pa.—Saxman vy. McCormick, 122 A. 
296, 278 Pa. 268. 


S.C.—Hambright v. Atlanta & Air 
pune Ryn 'CO:, WS 61 SsE ys: a hO 2s See. 
166. 


Tex.—U. S. Fidelity & Guaranty Co. 
v. Henderson County, (Civ.App.) 253 
S.W. 835 [aff (Commn.App.) 276 S.W. 
203 (motion overr (Commn.App.) 276 
S.W..” 1119) ]:. Wood ‘vo Dean, ~ (Civ: 
App.) 155 S.W. 363; Combest v. Wall, 
(Civ.App.) 115 S.W. 354. 


Wash.—Cleary v. General Contract- 
ing Co., 101 P. 888, 53 Wash. 254. 


See also Markus v. Adtna Ins. Co. 
of Hartford, Conn., 209 Ill.App. 491. 


fa] Thus, in an action against 
railroads on a freight contract, the 
court properly instructed as to the le- 
gal effect of telegrams which dis- 
closed the making of the contract 
sued pont: (St) Wouisttes Bf. Gor as phys 
Co. v. Birge- Forbes Co. *(Tex.Civs 
App.) 139 SW. 3: 


cB. Etter v. Stampp & a le 
er, (Tex.Civ.App.) 204 S.W. 143 


89. Milton v. Jeffers, 243 S.W. 60, 
154 Ark. 516; Catt v. Robins, 137 N. 
101, 305 Til. 76. 


{a] Illustrations.—(1) While it 
may be a matter of common knowl- 
edge from the experiences of men 
that the excessive and habitual use 
of intoxicants for a long time impairs 
the mental capacity of the individual 
using it, still it cannot be said that 
this is true in all cases, as a matter 
of law, and it is not proper to instruct 
the jury that such use of intoxicants 
will necessarily have that result. 
Catto v., Robins, 13%> NH LOl 305 Ti: 
76. (2) In a proceeding to probate 
a will, an instruction on senile de- 
mentia stating in part that “mental 
powers decline with advancing years” 
was an invasion of the jury’s prov- 
ince to determine the weight of the 
evidence. Milton vy. Jeffers, 243 S.w. 
60, 154 Ark. 516. 


40. Lecklieder v. Chicago City Ry. 
Co., 172 Ill.App. 557; Pease v. Chica- 
go & S. Traction Co., 158 Ill.App. 446; 
Gleason v. Denson, 132 P. 530, 65 Or. 


199. See also Krichbaum Ve Chicago 
City Ry. Co.,-207 Ill.App. 44, 
{a] Thus it was proper for the 


court to instruct the jury to give the 
ease the consideration which they 
thought it entitled to and to return 
a verdict as soon as they could con- 
sistent with due deliberation and with 
their consciences as to the verdict 
that they should render. Gleason y. 


— 


same title and section number, 


§ 525) 


ceive the law from the court*! and be governed there- 
by,*? or that it is their duty to determine the facts 
from the evidence and apply thereto the law as stat- 
It is error to in- 
struct that the jury may use the instructions so far 
as they find them applicable,** or to direct the jury 
to determine the facts solely from the evidence with- 
out stating that the evidence must be considered in 
Instruetions which 
designate as a duty that which is discretionary with 
the jury are error;*® and this is true of instructions 
which are not consistent with the law.** 
tion which gives the jury to understand that they 
should not base their verdict on an inference or 
guess has been held to be erroneous as excluding 
It is not error for the court 


ed in the court’s instructions.*? 


the light of the instructions.*® 


inferences of fact.#§ 


Denson, 132 P. 530, 65 Or. 199. 


{[b] Disregard insurance.—Instruc- 
tion that jury in automobile accident 
case should disregard any question of 
insurance was held within the trial 
court’s discretion. Correnti v. Cati- 
no, 160: A. 892, 115 Conn. 213: 


41. Dinsmore v. J. H. Calvin Co., 
108 So. 583, 214 Ala. 666; Sharpless v. 
Paniaces, 172, P: 3884. -178, Cals 1225 
Jackson vy. Seaboard Air Line Ry., 78 
S.E. 1059, 140 Ga. 277. 


[a] Not to take law from counsel. 
—An instruction that the jury shall 
take the law from the court and not 
from counsel is proper in order to 
counteract the effect of misinforma- 
tion concerning the law indulged in 
by counsel in argument. Cohen vy. 
City of Chicago, 197 Ill.App. 377. 


{[b] Consider only questions of 
law submitted.—For the court to say 
orally to the jury that it would be 
improper to consider anything except 
the questions of law submitted to 
them was held to be not an improper 
admonition. fuse v. Beard, (Tex.Civ. 
App.) 252 S.W. 243. 


42. Mobile, etc., R. Co. v. Wilson, 
76. Es 121,022 CC ALIS Akridge wv. 
Noble, 41 S.E. 78, 114 Ga. 949; Brown 
Vig Atianta, 66,460. (hs . Thornton, Vv, 
Lane, 11 Ga. 459; Hart v. Menefee, 
(Tex.Civ.App.) 45 S.W. 854; Hyde v. 
Swanton, 47 A. 790, 72 Vt. 242; First 
Cong. Meeting-House Soc. v. Roches- 
ter, 29 A. 810, 66 Vt. 501. 


[a] Rule is especially applicable 
where the jury fail to reach a verdict 
because one of the jurors refuses to 
apply the law as given by the courts 
to the facts of the case. Council v. 
Teal, 49 S.E. 806, 122 Ga. 61. 

{b] Correcting errors of law.—An 
instruction that the privilege of cor- 
recting errors of law that the court 
might make does not rest with the 
jury is not error. Thornton v. Lane, 
11 Ga. 459. 


43. North Chicago St. R. Co. v. 
Wellner, 69 N.E. 6, 206 Ill. 272 [aff 105 
Tll.App. 652]; North Chicago St. R. 
Co. v. Kaspers, 57 N.E. 849, 186 111. 
246 [aff 85 Ill.App. 316]; Lecklieder 
v. Chicago City Ry. Co., 172 Ill.App. 
557; Eckels v. Hawkinson, 138 Ill. 
App. 627;, Dickinson vy. Sanders, (Tex. 
Civ.App.) 39 S.W.(2d) 102; Interna- 
tional Harvester Co. v. Campbell, 96 
S.W. 93, 43 Tex.Civ.App. 421. 

fa] En action by individual 
against corporation it is not reversi- 
ble error to charge that in a suit of 
this kind it is the duty of the jury to 
base their verdict solely on the evi- 
dence and the instructions. Huss v. 
Heydt Bakery Co., 108 S.W. 638, 210 
Mo. 44. 


(b] Thus an instruction that the 
jury is supreme in the realm of fact, 


TRIAL 


An instrue- 


and that the court iS supreme in the 
realm of law, whether or not it cor- 
rectly statés it, is proper. White v. 
East Side Mill & Lumber Co., 164 P. 
736, 84 Or. 224. 


44. Guinard v. Knapp-Stout, ete., 
Co., 62 N.W. 625, 90 Wis. 128, 48 Am. 
SR» 907, 


45. West Chicago St. 
Shannon, 106 Ill.App. 120; 
Chicago, 83 Il]l.App. 208. 


46. Southeastern Fixpress Co. v. 
Thompson, 104 So. 80, 139 Miss. 344. 


[a] Thus (1) instruction that it is 
the jury’s duty to believe certain wit- 
nesses is error. Wall v. Crown Cotton 
Mills, 65 S.E. 788, 6 Ga.App. 732. (2) 
A charge that it is the jury’s duty 
to reconcile all the testimony in the 
case with the theory that defendant 
was not guilty of negligence if they 
are reasonably able to do so is error. 
Iron City Grain Co. v. City of Bir- 
mingham, 115 So. °99, 217 Ala. 119. 
(3) An instruction which directs the 
jury to find in favor of that party 
whose theory is more acceptable, 
more probable, and more consistent 
with their experience is error. Rom- 
meney v. New York, 63 N.Y.S. 186, 49 
App.Div. 64. 


{[b] Instructions not depriving ju- 
ry of discretionary power.—(1) An 
instruction that, in determining the 
issue of contributory negligence, the 
jury may look to all the surrounding 
facts and circumstances in evidence 
does not take from the jury power to 
reject any testimony they may not 
credit,,and does not invade the prov- 
ince of the jury.. Missouri, K. & T. 
Ry. Co. of Texas v. Rothenberg, (Tex. 
CIivApp yet oy loge) Co), An n= 
struction that the jury must consider 
the evidence bearing on an issue in its 
entirety is not objectionable as re- 
quiring the jury to consider all the 
evidence when it is within their prov- 
inee to exclude any portion from their 
consideration. Barnhart v. Kansas 
City, M. & O. Ry. Co. of Texas, (Tex.) 
184 S.W. 176 [rev (Civ.App.) 145 S.W. 
1049]. (3) An instruction that, to 
hold plaintiff injured in a collision 
with a street car guilty of contributo- 
ry negligence, the jury must find from 
“all the evidence in the case” that 
plaintiff failed to do that which a per- 
son of ordinary prudence and caution 
would have done was proper, since 
the jury is required to pass upon “all” 
the evidence. Nichols v. Pacific Elec- 
trie Ry s-Co., 174 P.-319- 178 Cal. 630! 
(4) A charge directing the jury to 
consider all testimony submitted by 
either side to determine the prepon- 
derance of evidence was not error as 
requiring the jury to give credence to 
all testimony or depriving them of the 
right to reject testimony. Houston 
Belt & Terminal Ry. Co. v. Davis, 


Epa Cove “Vo 
Lundon v. 
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to instruct the jury that they act as arbitrators to 
arbitrate the differences between the litigants,*° or 
that it is their duty in weighing evidence to put that 
construction thereon which would make all witnesses 
speak the truth, if reasonably possible,®° or that the 
jury should find the facts from the evidence and not 
from statements of counsel or of the court.*? 
circumstances warrant, it is proper for the court 
to instruct that the jury cannot bring in a verdict of 
no cause of action,®? or that recovery for plaintiff 
must be based upon a certain finding.®* I 
held that the court may instruct as to the order of 
considering the issues,®* but there is also authority 
that the jury should not be so instructed.°®® 
improper evidence has been admitted it is error to 
{ tell the jury that they are to consider all the evi- 


Where 


It has been 


When 


(Tex.Civ.App.) 19 S.W.(2d) 77. 

47. Cranston v. New York Cent., 
ete; Ri Co. 9 NH. 500; 103 NOY 6243 
Wilcox v. Wilcox, 46 Hun (N.Y.) 32. 


[a] Tlustration.—It is erroneous 
to tell the jury that it is their duty 
to adduce a certain result from cer- 
tain letters if they can be fairly or 
reasonably so interpreted, when the 
rule of law is that facts should be es- 
tablished by the preponderance of the 
evidence. Wilcox v. Wilcox, 46 Hun 
CNGY =), Ser 


48. Spink v. New York, etc., R. Co., 
58s AR "4 99.) (26y eR Ts shh b. 


49. Schumpert v. Southern R. Co., 
435 S.B.. 8135 65. SiC. 332, 95, -AmsSers 
802. 

50. Central of Georgia Ry. Co. v. 


Thomas, 104 So. 559, 20 Ala.App. 617. 

51. Smith v. Boston Blevated Ry. 
Co., 94 N.E. 315, 208 Mass. 186; Brown 
v. Town of Hillsboro, 117 S.E. 41, 185 
N.C. 368. 


52. See case infra this note. 

[a] Where either party has claim 
the court may tell the jury that they 
cannot bring in a verdict of no cause 
of action. Joseph v. Vineland Cloth- 
Aa Mfg. Co., 147 A. 625, 7 N.J.Misce. 

53. See case infra this note. 

[a] TMIllustration.—W here plain- 
tiff's right of recovery is based on the 
happening of the accident at a certain 
time, it is proper for the court to in- 
struct that the jury cannot find for 
plaintiff unless they find that the ac- 
cident occurred at that certain time. 


Hubert v. New York, N. H. & Hi. R. 
Co., 96 A. 967, 90 Conn, 261. 
54 Randall v. Sterling, D. & E. 


Electric Ry. Co., 158 Ill.App. 56. 


[a] Thus it is proper for the court 
to inform the jury that in deliberat- 
ing upon and determining the issues 
they should first decide upon the 
question of liability, and, until that 
question has been determined, they 
should not consider the nature, char- 
acter, or extent of the injuries made 
the basis of the claim for damages. 
Randall v. Sterling, D. & E. Electric 
Ry. Co., 158 Ill.-App. 56. 


55. Ryan v. Burrow, 
928, 930, 326 Mo. 896. 


“Since it is not the duty or the 
province of the court to analyze and 
weigh the evidence and determine 
questions of fact submitted to the ju- 
ry, it should not, ordinarily at least, 
attempt to direct the jurors how or in 
what sequence to proceed in their de- 
liberations in the jury room in per- 
forming their function, but should 
leave them free to consider all the 
evidence in such way as to them 
seems best calculated to arrive at the 
truth.” Ryan v. Burrow, supra. 


33 S.W.(2d) 


™ eh. ae 
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dence.** It has been held that giving an instruc- 
tion concerning the respective duties of the court | 
and jury lies in the discretion of the court, and its 


case under eonsideration.** 7 
the jury should not consider certain rulings of the 
court as an intimation of opinion by the court is 


(86 


An instruction that 


refusal is not prejudicia] error.*7 | not competent unless the rulings were made in the 


Suggestions of jurors. An instruction that jurors 
are likely to receive suggestions from one another 
is not erroneous when suggestions refer to facts 
proved and not facts not in evidence.** 

Remark as to repetition. A statement by the 
court that some of the instructions would be 2 repeti- 
tion of those which some of the jurors heard when 
presiding in another ease is not erroneous as author- 
izing a consideration of other instructions.*? 


[§ 526] b. Cautionary Instructions—(1) In Gen- 


be infinenced by 


ity holding that 


| presence and hearing of the jury.** 


[§ 527] (2) Sympatky or Prejudice. It is not 
improper to instruct the jury that they are not to 


sympathy or prejudice, if the eir- 


cumstances warrant it,** but there is some author- 


it is improper when nothing has 


transpired to indicate that the jurors are unmind- 
ful of their duty.** Ina proper ease the court should 
give such instructions when requested to do s0.** 


[§ 523] «. Agreeing 


on Verdict. Instructions 


eral, The giving of cautionary instructions is with- | Which have a tendency to restrain jurors from agree- 


in the discretion of the court,** and is not improper 


authority holding that such instructions should not 
be given if unnecessary.°* The refusal of a can- 
tionary instruction is not error, unless it appears 
that the discretionary power of the court to give 
or refuse such instruction has been abused.*? It has 
been held proper to caution the jury not to allow 
any extraneous or outside matter to influence their 
verdict.** The trial court may properly caution 
the jury against regarding instructions given as the 
opinion of the court on the facts of the particular 


56 Lee v. Toledo, St. LL & W. R.| ber & Grain Co., 209 TILApp. 32. 
Co., 184 IlLApp. 144. 67. Ala—tLunsford v. Walker, 8 
57. Pittsburgh, etc., R. Co. vy. Col-| So. 386, 83 Ala. 36. } 
, = z z | 
ee ne 48s, 165 Ind £67 - Mich—Gornetzky v. Gornetzky. 127. 
58. Potter v. Pittsburgh R. Co., 43 | N.W. 706, i174 Mich. 492; Cornell vy} 
Pa.Co. 308. j Manistee, etc.. R. Co., 75 N-W. 472. 117 | 


59. Sale v. Illinois Electric Co., 299 | Mich. 233: Doyle v. Dobson, 42 N.W-| 
N 


P. 561, 114 Cal.App. 71. 137, 74 Mich. 562. 


60. Bennett v. W. M. McAllister = - 
Co., 241 Tll.App. 502; Pfaffenback y.| W- 404, 36 Minn. 114. | 
Lake Shore, etc, R. Co, 41 N.E. 530,| ww. -—Mazee v. Troy, 1 NYS. 24,| 
142 Ind. 246; Snakenberg v. Minneapo- | 43 Hun 383 [aff 23 NE. 1148, 113 N-Y_| 
lis & St. L. Ry. Co., 188 N.W. 935, 194 ) 6401. | 


Iowa 215. | _Pa—Bachert vy. Lehigh Coal, etc.,| 
so te lees ear beet eine a|Co., 57 A. 765, 208 Pa. 362. 

railroad for the death of plaintiffs in- = Javie os 

testate, struck by a train at a cross- ee xy ise, <s oe eee 
ing, the action of the court in giving |j¢:- Torres v. Bubert. € Porto Rico 
a cautionary instruction on its oWN|Peq 701: Martinez vy. Brown Co. ¢ 
motion, to the effect that the case| porig Rico Fed. 405- - = 
should be determined as if it were one | SE + | 
between two individuals, was held not | Be St R Co. v. Dan, 
to be error. Snakenberg v. Minneapo- | 22 S-W- 177, 102 Tenn. 320- { 
lis & St. L. Ry. Co., 188 N.W. 935, 194 Wis.—Pelitier v. Chicago, etc, R. 
Iowa 215. Co., 60 N.W. 250, 83 Wis. 521 


61. Campbell v. Krauss, 249 F. 679, [a] Instructions held proper.—(i) | 
161 C.C.A. 580; Paul v. De Carrie, 163 | It is not improper, in an action where | 
N_W. 67, 196 Mich. 434; Reed v. Baies, \2 railroad is a party, to caution the | 
(Tex.Civ.App.) 32 S.W.(2d) 216. See|jury against a popular prejudice} 
Comorouski v. Spring Valley Coal Co., | against railroads, when coupled with | 
203 Ill.App. 617. jan admonition to be impartial and | 

62. Jones v. Norman, (Mo.App.) 24) decide jusily._ Cornell vy. Manistee, | 
S.W.(2d) 191. ico Pg tke NW. aim a Mich. | 

Z 238. instrnétion that “you! 
oh Beyer v. Martin, 120 Ill App. have no right to act upon your sym-/ 

5 P Pathies without any proof: bui if the 

64. St Louis, I M. & S. R. Co. v.|proof happened to concur with your 
Thurman, 161 S.W. 1054, 110 Ark. 188. | sympathies, you are not to disregard | 

6S. Doll v. Chicago Consolidated | the Proof because of that fact: you! 
Traction Co., 153 IlLApp. 442. ee Ser eee 

: _ a |case,” is proper. Sheahan vy. a 
[a] ‘Thus an instruction that “the | 27 Mich. 217, 224. (3) A charge that | 


Minn.—Bingham vy. Bernard, 20 3 


jury should not understand by any- it was natural for the jury to feel | 


thing the court has said during the| << mpath the plainti= that 
progress of the trial, or by anything fee ee ieee their Seneahern 


contained in these instructions, that by their oaths and their judgments, 


ing on a verdict should not be given.** On | 
if it does not prejudice either party;*: but there is er hand, the court may impress upon the jury the 
W 
| 


the court has any opinion or has ex- 
pressed any opinion concerning the 
facts in the case,” is proper. Doll vy. 
Chicago Consolidated Traction Co., 
153 Ill.App. 442. 


66. See Kingsley v. Farmers’ Lum- 


and their reason, and the charge of 
the court, is not erroneous. Robbins 
v. Magoon & Kimball Co., 153 N.W. 
| 323. 193 Mich. 200. (4) In an action 
| for s for wrongful death, an 
linstructien that jury should not be 


On the oth- 


propriety and importance of coming to an agree- 
ment and harmonizing their views, state the reasons 
therefor, and tell them it is their duty to try to 
agree,*+ but should not give instructions having a 
tendency to eserce the jury into agreeing on a ver- 
dict.*7 An instruction that the jurors should change 
their minds if convinced otherwise by the reasoning 
of their fellow jurors is proper,** as is an instrue- 
tion which tells the jury that it is the duty of the 
minority seriously to compare their own views with 


governed by sympathy for the widow 
et the deceased is not erroneous. 
Aronovitz vw. Arky, (Mo) 219 SW 626. 


[5] Bace prejudice—(i) Where 
one party to litigation is white and 
the other is colored, it is not error 
for court to instruct that jury should 
be fair and just and give fair and im- 
Dartial hearing regardless of color of 
litigants McLaurin v. Williams, 95 
S.E 559, 175 N.C. 291. (2) Im an ae- 
tion by a colored woman, an instruc- 
tion telling the jury to forget her 
color in passing on her rights, and 
cautioning them against race preju- 
dice, but adding that the court did not 


|mean she was entitled to recover, or 


that she had any more right to re- 
cover, than a white person, but only 
that there ought to be no color ques 
tion in the courthouse. was not calcu- 


|lated to bias the jury m plaintiffs 


favor, and was not erroneous. Wil- 
son v. Singer Sewing Mach Co., 113 
SE. 503, 184 N.C. 40. 


€ Johnson v. St Louis, ete, BR 
Co., 72 SW. 172, 173 Mo. 367. 


69. Shanks v. Oregon-Washineton 
7 s Nav. Co., 167 P. 1674, 9§ Wash. 
2 bs 

70. Chicago, etc., R. Co. v. Rains, 
67 N-E_ $40, 203 Il 417; San Antonio, 
ete., R. Co. vw. Choate, 56 SW. 214, 22 
Tex.Civy_App. 618. 


[a] Ziimstration—It was proper to 
strike from 2 requested instruction, 
as tending to encourage a disazree- 
ment, a2 statement that “no juror 
should consent to a verdict which 
does not meet with the 2pproval of 
his own judgment and conscience, 
afier due deliberation with his fellow- 
jurors, and after fairly considering 
all the evidence admitied by the 
eourt, and the law as given in the 
instructions.” Evanston vy. Richards, 
79 NE 673, 224 TIL 444, 


Wi. See infra § 553. 
72 See infra § 641. 


7S Reed v. Rogers, 204 Sw. 
134 Ark. 5238. hea: 


For later cases, developments anti changes in the law see Annotations, same title and section number, 
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the views of the majority;74 but the court must not 
instruct that the minority ought to doubt the correct- 
ness of their own judgment and yield to the ma- 
jority.7° The court may instruct the jury against 
reaching a verdict by compromise,’* but the giving 
of such instruction is discretionary and it may with 
equal propriety be refused.77 Instructions which 
direct or sanction a compromise verdict by the jury 
are erroneous and should not be given,?® and a 
qualification of such an instruction by the statement 
that the verdict must be based on’ the law given by 
the court and the facts found by the jury does not 
cure the error.7® A requested instruction appealing 
to a juror not to surrender his conscientious convic- 
tions is properly refused.8° 


[§ 529] d. Special Interrogatories or Findings. 
The court submitting special interrogatories may in- 
struct the jury to answer “yes” or “no,” provided 
the requirement to so answer does not prevent the 
jury from giving full expression to the opinion of 
its members.*! It is not error to direct the jury 
to say on which of two defenses they found for de- 
fendant, if they so found,’? or on what count or 
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counts verdict was given, if they find for plaintiff.** 

[§ 530] 20. Effect of Verdict. An instruction as 
to the effect of the verdict has been held to be er- 
roneous** as no concern of the jury,?* and properly 
refused ;** but there is also authority that the judge 
may in his discretion instruct the jury as to the 
consequences of their verdict®* unless such instrue- 
tions would influence the jury in their deeision.** 
An instruction which could not have misled the jury 
or inclined them to find a certain verdict is not 
ground for reversal.** Where the effect is pertinent 
for the jury’s consideration, it may be given®® and 
it has been held not error to state an obvious con- 
clusion which must follow a verdict for either par- 
ty.°1 An instruction that if the jury bring in a ver- 
dict against defendant they would not be charging 
anyone with theft has been held proper.*? 


[§ 531] C. Necessity and Subject Matter***—1. 
Duty of Court Generally. Although it has been held 
that in the absence of statutory requirement there 
is no duty to instruct in civil cases at all®* or on all 
questions,®® ordinarily it is the duty of the trial 
court to submit to the jury all the issues raised by 


74. Midland Valley R. Co. v. Bark- 
ley, 291 S.W. 431, 172 Ark. 898 [rev 
on other grounds 48 S.Ct. 342, 276 U.S. 
482, 72 L.Ed. 664]. 


75. J. F. McGehee & Co. v. Fuller, 
277 S.W. 39, 169 Ark. 920. 


76 Sharp v. Kansas City Cable R. 
Co., 20 S.W. 938, 114 Mo. 94. 


77. Benjamin vy. Metropolitan St. 
R. Co., 34 S.W. 590, 133 Mo. 274; Sher- 
wood v. Grand Ave. R. Co., 33 S.W. 
774, 132 Mo. 339; Carson v. Southern 
RICo-5 46'S. 5253 )682S:C.055, 86) [att 
24 S.Ct. 609, 194 U.S. 136, 48 L.Ed. 
907]. 

78. I1l.—West Chicago St. R. Co. v. 
Dougherty, 89 Ill.App. 362. 


Ind.—Richardson vy. Coleman, 29 N. 
BH, 909,131 Ind:'210;31 Am.S.R. 429. 


Kan.—Kansas City, etc., R. Co. v. 
Ryan, 30 P. 108, 49 Kan. 1. 


Mich.—Goodsell v. Seely, 10 N.W. 
44, 46 Mich. 623, 41 Am.R. 183. 


Mo.—Sherwood v. Grand Ave. R. 
Co., 33 S.W. 774, 1382 Mo. 339; Fair- 
grieve v. Moberly, 29 Mo.App. 141. 


Pa.—Boden v. Irwin, 92 Pa. 345. 


Tex.—Gulf, ete., R. Co. v. Johnson, 
90 S.W. 164, 99 Tex. 337; Cornelison 
Vv. Ete Worth, ~etc:, “Re Co.,.2103.S:w. 
1186, 46 Tex.Civ.App. 509; Wootan v. 
Partridge, 8% S.W. 356,39 Tex.Civ. 
App. 346; Sargent v. Lawrence, 40 
S.W. 1075, 16 Tex.Civ.App. 540. 


[a] Instructions obnoxious to rule. 
—(1) “The law which requires una- 
nimity on the part of the jury to ren- 
der a verdict, expects, and.will toler- 
ate reasonable compromise and fair 
concessions.” Richardson v. Coleman, 
29 N.Hy 909, 131 Ind. 210, 212, 31 Am.S. 
R. 429. (2) “If you can’t each get ex- 

.actly what you want, get the next best 
thing sto:,1t. Southern, Ins: Co. v. 
White, 24 S.W. 425, 58 Ark. 277, 282. 
(3) “Gentlemen, come back to-morrow 
morning with a determination to com- 
promise.” Edens v. Hannibal, etc., R. 
Co., 72 Mo. 212. (4) Direction to jury 
to retire and agree on some kind of 
verdict. Wootan v. Partridge, 87 S. 
W. 356, 39 Tex.Civ.App. 346. (5) An 
instruction which tells the jury that 
if they find for plaintiff, they must 
not reach an assessment of damages 
by adding the amount individual ju- 
rors think ought to be awarded, and 


dividing the amount so obtained by 
the number of jurors, unless they 
thereafter believe from the evidence 
that such amount is warranted by the 
evidence, and afterward agree upon 
such amount as a fair and just sum 
under all the evidence, is erroneous as 
tending to induce the jury to arrive 
at a verdict in a manner prohibited 
by law. West Chicago St. R. Co. v. 
Dougherty, 89 Ill.App. 362. 

[b] Average.—The court should 
not make a suggestion which might 
cause the jury to agree to an average 
without a further consideration of all 
the’ evidence in the case. Kansas 
City; 6te;,, KR. Cov. Ryan; 30° Po 108, 
49 Kan. 1. 

» (Que Cult. Cte. Fr. Co. VY. JOhuson, 
90 S.W. 164, 99 Tex. 337. 


80. Souleyret v.- O’Gara Coal Co., 
161 Ill.App. 60. 

81. Law v. Northern Assur. Co. of 
London, 132 P. 590, 165 Cal. 394. 

82. Phcenix Assur. Co. v. Munger 
Improved Cotton Mach. Mfg. Co., (Tex. 
Civ.App.) 49 S.W. 271 [aff 49 S.W. 222, 
92 Tex. 297]. 

&3. Ford v. Bradford, 103 So. 549, 
212 Ala. 515: 

84. Sixma v. Montgomery, 57 N. 
W. 108, 98 Mich. 193; Cleveland, etc., 
R. Co. vy. Bartram, 11 OhioSt. 457; 
Catasauqua Mfg. Co. v. Hopkins, 21 
A. 638, 141 Pa. 30, 45; Com. v. Switzer, 
19 A. 681, 134 Pa. 383. 

“The jury should determine ques- 
tions submitted to them, upon the 
evidence, and not upon the possible 
consequences of a given verdict to 
either party.’ Catasauqua Mfg. Co. 
vy. Hopkins, supra. 

85. Queen Ins. Co. v. 
S.W. 30, 204 Ky. 662. 

86. Ellis v. Ellis, 134 So. 150, 160 
Miss. 345. : 

87. eller v. Strasburger, 90 N.Y. 
379 [aff 23 Hun 625]; Waffle v. Dil- 
lenback, 38 N.Y. 53, 5 Transcr.App. 
241, 4 Abb.Pr.N.S. 457 [aff 39 Barb. 
123]; ‘Tucker, v2 Ely, 37 Hum GN&Y.) 
565; Nolton vy. Moses, 3 Barb. (N.Y.) 
31; Reiss v. Kienle, 88 N.Y.S. 359; 
Panama R. Co. v. Johnson, 17 N.Y.S. 
dibe 

88. Munson v. Curtis, 1 N.Y.S. 828, 
15 N.Y.Civ.Proc. 131; Bennett v. Wat- 


Marks, 265 


son, 11 N.Y.St. 555. 


s9. Armstrong vy. Tait, 42 Am_D. 
656, 8 Ala. 635; Steketee v. Kimm, 12 
N.W. 177, 48 Mich. 322. 

90. Aldridge v. Watts Mill, 127 


S.E. 213, 13 S.C. 222. 

[a] MTllustration—In an adminis- 
trator’s action for the death of em- 
ployee brought for the benefit of the 
widow, an instruction that if the jury 
found for defendants, the widow 
would be entitled to retain check giv- 
en in consideration of alleged invalid 
release, but that if it found for plain- 
tiff, she would not be entitled to re- 
tain such check, was held not im- 
properly given. Aldridge v. Watts 
Mill, 127 S.E. 213, 131 S.C. 222. 

91. Robertson v. Viens, 149 A 140, 
110 Conn. 685. 

[a] Tustration—A charge that 
a verdict for plaintiff claiming de- 
fendant was negligent would auto- 
matically dispose of defendant’s coun- 
terclaim for negligence, and vice ver- 
sa, was held proper. Robertson v. 
Viens, 149 A. 140, 119 Conn. 685. 

92. O’Connor v. Hotel Traymore 
Co., 153 A. 488, 9 N.J.Mise. 135. 

93. Authority to instruct general 
ly see supra § 461. 

Harmless or prejudicial error in: 
Giving instructions see Appeal and 

Error §§ 2883, 2890, 3013-3029. 
Refusing instructions see Appeal and 

Error §§ 2884, 2890, 3031-2036. 

94. Luikart v. Miller, (Mo.) 48 S. 
W.(2d) 867; Pavlo v. Forum Lunch 
Co., 19 S.W.(2d) 510, 225 Mo.App. 167; 
Gruenewald v. Kaysing Iron Works, 
(Mo.App.) 5 S.W.(2d) 709; Roberson 
v. Loose-Wiles Biscuit Co., (Mo.App.) 


285 S.W. 127; Roemer v. Wells, (Mo. 
App.) 257 S.W. 1056; McDonald v. 
Central Illinois Const. Co., 166 SW. 


1087, 183 Mo.App. 415; Sinnamon yv. 
Moore, 142 S.W. 494, 161 Mo.App. 168: 
Williams y. Columbia Taxicab Co., 
(Mo.App.) 241 S.W. 970; Stewart v. 
Mason, (Mo.App.) 186 S.W. 578; La- 
throp v. Quincy, O. & K. C. Ry. Co., 
115 S.W. 493, 135 Mo.App. 16. 

95. Sneed v. St. Louis Public Serv- 
ice Co., (Mo.App.) 53 S.W.(2d) 1062; 
Pavlo v. Forum Lunch Co., 19 S.W. 
(2d) 510, 225 Mo.App. 167; Gruene- 
wald v. Kaysing Iron Works, (Mo. 
App.) 5 S.W.(2d) 709; Meyers v. At- 
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the pleadings and evidence®® and intelligently to in- 
struct as to just what it is to decide.?? Where it is 
made mandatory on the court at the conclusion of 
the argument to give general instructions,°®® the 
court must do more than simply state the issues;°° 
it must state the applicable law,! and, in a proper 
case, the elements to be taken into consideration in 
assessing damages. Thus in submitting a case to 
the jury it is the duty of the court to separate and 
definitely state to the jury the issues of fact made 
in the pleadings, accompanied by such instructions 
as to each issue as the nature of the case may re- 
quire,® and it is also the duty of the court to dis- 
tinguish between and eall the attention of the jury to 
the material allegations of fact which are admit- 
ted and those which are denied. The jury are en- 
titled to receive from the court such instructions in 
the general charge as will fully place them in pos- 
session of the issuable facts in controversy, as pre- 
sented by the pleadings and evidence.® The parties 
are entitled to correct instructions as a matter of 
right,® but much is left to the diseretion of the trial 
judge as to what instructions are needed to produce 
a proper verdict.7 The court should give such in- 
structions as present the case fairly in behalf of 
plaintiff as well as in behalf of defendants, and in 
such a manner as eliminate any element which would 
naturally and improperly prejudice either party.® 
Proper instructions not fully covered by those given 
las Portland Cement Co., (Mo.App.) [b] 


260 S.W. 778; Williams v. Columbia 
Taxicab Co., (Mo.App.) 241 S.W. 970; 


Omissions 


Zackwik v. Hanover Fire Ins. Co., 

(Mo.App.) 225 S.W. 135; Spalding v.| to charge. Burke v. 
Ziegler, 160 S.W. 14, 173 Mo.App.|R., 184 A. 574, 82 N.H. 350. 
698. See Dodt v. Prudential Ins. Co. 

of America, 171 S.W. 655, 186 Mo.| instructions generally see 


App. 168 (an instruction on the meas- | 569-645. 

ure of damages in case plaintiff re- 7. W. 

covered is not defective for failing . ENE Wa 
to embrace all the issues and covering 
the defense). But see Sinnamon v. 
Moore, 142 S.W. 494, 161 Mo.App. 168 
(holding that, although a statute pro- 
vides that the trial court need not 


S.W. 1087, 
P.(2d) 980. 
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When counsel seasonably calls the 
court’s attention to omissions from 
the charge, an exception lies if it fails | o¢ 


Form, requisites, and sufficiency of 


Boston Nat. Bank, 
147 N.E. 887, 252 Mass. 523; 
ald vy. Central Illinois Const. Co., 166 
183 Mo.App. 415; 
lund v. Lewis. & C. 


& Clement v. Stratton, 120 N.Y.S. 
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should be given.® The judge presiding over the trial 
ought himself to state in his charge all the govern- 
ing principles of law as to the issues raised by the 
pleadings and supported by the evidence,’® and it 
is not proper for him to make running commentary 
on requests read to the jury by counsel,*? but he 
need not himself prepare the charge;? the giv- 
ing of a proper charge prepared by counsel is not 
error.!® Where the submission of issues is manda- 
tory,!4 if the issues are not prepared by counsel, it 
is the duty of the judge who tries the case to do so.*° 
The instructions may be embodied in either a gen- 
eral charge or in one specially presented to, and 
adopted by, him.1® In charging the jury the court 
is not required to make any preliminary statement.** 
The extent of the court’s duty to instruet is to give 
such instructions as are correct in law, adapted to 
the issues, and sufficient for the guidance of the 
jury.s° = 

Statutory instructions. The trial of every case 
is a “proper occasion” to give certain instructions 
required by statute to be given “on all proper occa- 
sions,”!°® but portions relating only to civil or erim- . 
inal cases should be given only in such eases respec- 
tively.?° 


[§ 532] 2. Matters of Law Generally.?1 It is the 
court’s duty fully? and correctly?* to instruct the 
jury as to the law applicable to the case.** Thus a 


11. Maxwell v. Massachusetts Ti- 
tle Ins. Co., supra. 
12. Kansas City, M. & O. Ry. Co. 

Texas v. Harral, (Tex.Civ.App.) 
199 S.W. 659. 

18. Kansas City, M. & O. Ry. Co. 
of Texas v. Harral, supra. 

14. See statutory provisions; 
see infra § 533. 


from charge.— 


Boston & M. R. 


i § 
infra §§ Ayal 


MeDon- sen Bowen v. Whitaker, 92 N.C. 
' 
Nord-|° 16. Steiner vy. Anderson, (Tex.Civ. 
Re’ Co37 (Om) 15))'App-) 130, S.W. 261. 


Duty to give applicable special 
charges not covered by general charge 


prepare instructions in a civil case, 
it may do so, and if it does, it must 
instruct on all the issues). 

96. See infra § 535. 

97. Blades v. Des Moines City Ry. 
Co., 123 N.W. 1057, 146 Iowa 580; 
Citizens’ Trust & Guaranty Co. v. 
Ohio Valley Tie Co., 128 S.W.-317, 138 
Ky. 421. 

98. See statutory provisions. 


99. Cleveland v. Emerson, 99 N.E. 
796, 51 Ind.App. 339. 


1. .See infra § 532, 
2. See infra § 557. 


3. Beck v. Beagle, 
28 OhioApp. 508. 

Duty to instruct as to legal effect 
of pleadings see infra § 532. 

4 Beck v. Beagle, 162 N.E. 810, 28 
OhioApp. 508. 


5. Beck v. Beagle, supra. 


6. Seaboard Air Line Ry. Co. v. 
Kay, 74 So. 5238, 73 Fla. 554; Burke 
v. Boston & M. R. R.,.134 A. 574, 82 
N.H. 350; Patton Motor Trucking Co. 
v. Knapp, 157 N.E. 402, 25 OhioApp. 
89; Whaley v. McDonald, (Tex.Civ, 
App.) 194 S.W. 409; Lyon v. Bedgood, 
117 S.W. 897, 54 Tex.Civ.App. 19. 


[a] Written requests of law be- 
fore argument, if proper and applica- 
ble, must be given. Patton Motor 
Trucking Co. v. Knapp, 157 N.E. 402, 
25 OhioApp. 89. 


162 N.E. 810, 


624, 136 App.Div. 83. 

[a] Thus, where, in an action on 
a liquor tax bond for violations of 
the, liquor tax law, special agents of 
the excise department testified to vio- 
lations, and stated on cross-examina- 
tion that they did not know that they 
violated the law when they bought 
the liquor to become witnesses, the 
refusal to charge that the agents were 
engaged in no unlawful practice when 
they sought to purchase liquor to be- 
como witnesses was reversible error. 
Clement v. Stratton, 120 N.Y.S. 624, 
1386 App.Div. 83. 

9. Barrett v. Southern Ry. Co., 151 
S.E. 690, 41 Ga.App. 70; Borowsky v. 
Honolulu Rapid Transit Co., 29 Haw. 
1882 Pivtshbursh, |C., iC. '& St.one Ry. 
Co. v. Cottman, 101'°N.H. 22, °52 Ind. 
App. 661. 

[a] Special charge.—The giving 
of a pertinent special charge is man- 
datory unless covered by another spe- 
cial charge. Premier Service Co. v. 
Sefton, 166 N.E. 140, 31 OhioApp. 154. 

[b] Refusal of requested charge, 
applicable, timely made, and not coy- 
ered by the charge given, is error. 
Barrett v. Southern’ Ry. Co., 151 S.H. 
690, 41 Ga.App. 70. 


Requests for instructions already 
given see infra §§ 699-707. 

10. Maxwell v. Massachusetts Ti- 
tle Ins. Co., 92 N.E. 42, 206 Mass. 197. 


see infra § 533. 

17. Hamilton vy. 
App.) 152 S.W. 1117. 

18. Baer v. Baird Mach. Co., 79 A. 
673, 84 Conn. 269. 

19. Kern v. Pullen, 6 P.(2d) 224, 
LISLOr. $222) 


20. Kern v. Pullen, supra. 


21. Form, requisites, and sufficien- 
ey of instruction see infra § 637. 


22. See infra § 608. 
23. See infra § 608. 


24. U.S.—dAllen v. Roydhouse, 232 
F. 1010; Northern Central Coal Co. v. 
Hughes, ,224 F. 57, 139 C.C.A, 619; 
Massee v. Williams, 207 F. 222, 124 
C.C.A. 492. 


Ala.—Knight Iron & Metal Co. y. 
Orr, 81 So. 6338, 202 Ala. 677. 

Ariz.—Timmons vy. McKinzie, 189 P. 
627, 21 Ariz. 433; Morenci Southern 
Ry. Co. vy. Monsour, 185 P. 938, 21 
Ariz. 148. 

Cal.—Shippy v. Peninsula Rapid 
Transit Co., 240 P. 785, 197 Cal. 290. 

Conn.—Kast v. Turley, 149 A. 673, 
111 Conn? 263; Bridgeport, LL. A. Ww. 
Corporation vy. Levy, 147 A. 841, 110 
Conn. 255; Beardsley v. Irving, 71 
A. 580, 81 Conn. 489. 

Fla.—Tampa Electric Co. vy. Baze- 
more, 96' So. 297, 85 Fla. 164; South- 
ern Utilities Co. v. Matthews, 93 So. 


State, (Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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party is entitled to have the jury instructed as to 
the legal effect of the pleadings;?° and where the 
evidence is such that the jury could find a verdict 
in favor of some defendants and 
they should be instructed aecordingly.?°® 
to which rules of law shall be given specific applica- 


188, 84 Fla. 30. 


Ga. 

25 Ga.App. 
Press Mfg. 
812, 23 Ga.App. 761. 

Ind.—Welch v. Page, 154 N.E. 24, 85 
Ind.App. 301; Cleveland vy. Emerson, 
99 N.E. 796, 51 Ind.App. 339; Henry 
y.. Epstein, 95 N.E. 275, 50 Ind.App. 
660. 

Iowa.—Bruckshaw v. Chicago, R. I. 
& Pi Ry. Co; 155(N.W.. 273, 173 lowa 
207; Blades v. Des Moines City Ry. 
Co., 123 N.W. 1057, 146 Iowa 580. 


Kan.—EHames v. Clark, 177 P. 540, 
104 Kan. 65. 

Me.—Starkey v. Lewin, 105 A. 858, 
118 Me. 87. 

Md.—Fast v. Austin, 107 A. 540, 135 
Md. 1; City of Baltimore v. State, 103 
A. 426, 132 Md. 113. 

Mass.—Sawyer v. Worcester Con- 
sol. St. Ry., 120 N.E. 404, 231 Mass. 
215; Williams v. Inhabitants of Town 
of Winthrop, 100 N.E. 1101 


Mich.—Crane v. Valley Land Co., 
169 N.W. 18, 203 Mich. 353; Simons 
v. Haberkorn, 102 N.W. 659, 139 Mich. 
130. 


Mo.—De Ford v. Johnson, 177 S.W. 
577;- Garrett v. Limes, (App.) 209 S.W. 
295; Coombes vy. Knowlson, 182 S.W. 
1040, 193 Mo.App. 554. 

Mont.—Gallick v. Bordeaux, 
583, 31 Mont. 328. 


N.H.—McCarthy v. Souther, 137 A. 
445, 83 N.H. 29. 


N.Y.—Nelson v. Haege, 248 N.Y. 
S. 647, 232 App.Div. 56; Manhattan 
Top & Body Co. v. White Co., 138 N. 
Y.S. 314, 78 Mise. 401;—- Thomas v. 
Wollcott, 180 N.Y.S. 798. 


N.C.—Basketeria Stores vy. Shelton, 
155 S.E. 863, 199 N.C. 746; Williams 
v. Eastern Carolina Coach Co., 147 S. 
EB. 435, 197 N.C. 12; Darden v. Baker, 
137 S.B. 146, 193 N.C. 386; Lassiter v. 
Seaboard Air Line Ry. Co., 88 S.E. 
335; 171 N.C. 283. 


Ohio.—Beck v. Beagle, 162 N.E. 810, 
28 OhioApp. 508; Henkel & Sullivan 
v. Robinson, 161 N.E. 342, 27 Ohio 
App. 341. 

Okl.=St- Louis! & S.. Be Co. 
Whitefield, 172 P. 687, 70 Okl. 26; 
Leavitt v. Deichmann, 120 P. 983, 30 
OKI. 423. 

Or.—Rogers v. Wills, 179 P. 676, 92 
Or. 16: 


Pa.—Raftery v. Pittsburgh & W. V. 


Printing 
99 S.E. 


96: Whitlock 
Co. v. Williams, 


t& P- 


Ry. Co., 131 A. 470, 284 Pa. 555; Mc- 
Gonigal v. Pittsburgh RiySa' Co. 50) As. 
805, 243 Pa. 47. 

S.C.—Powers v. Rawles, 112 5.E. 


78, 119 S.C. 134; Osteen v.. Southern 
Ry. Co., 86-S.H.) 30) 102.S8:C. 532,70.R. 
A.1916A 565, Ann.Cas.1917C 505. 


Tex.—Haverbekken v- Johnson, 
ROE ARP: 228 S.W. 256; Ft. Worth 

DE CHER Vrs! COs) Ve Thompson, (Civ. 
rae 222 S.W. 289; J. M. Radford v. 
Jamison, (Civ. App.) 2el VO.Ws . 99'S: 
Dorsey v. Cogdell, (Civ.App.) 210 S. 
W. 303; Lillard Milling Co. v. Brooks 
& Few, (Civ.App.) 204 S.W. 686; 
Southern Traction Co. v. Dillon, (Civ. 
App.) 199 S.W. 698. 


Vt.—Bradley v. Blandin, 110 A. 309, 
94 Vt. 243. 


[64 C. J.—38] 
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against others, 
The extent 


Va.—Lemons vy. Harris, 80 S.E. 740, 
115 Va. 809. 


See Margolis v. Chicago City Ry. 
Co. 1977 MM App.. 316; 


“Tt was the duty of the court, in 
this situation, to instruct the jury as 
to the law applicable to the facts as 
the jury should find them from the 
evidence.” Basketeria Stores Vv. 
Shelton, 155 S.E. 8638, 864, 199 N.C. 
746. 


“Tt is the duty of the judge pre- 
siding over a jury trial to state to 
the jury the principles of law appli- 
cable to the issues on trial in order 
that they may arrive at an intelli- 
gent and just verdict.” Sawyer v. 
Worcester Consol. St. Ry., 120 N.E. 
404, 406, 231 Mass. 215. 


[a] Rule applied.—(1) The judge 
must instruct on the different aspects 
of the evidence and give the law ap- 


plicable. Williams v. Eastern Caro- 
lina Coach Co., 147 S.E. 435, 197 N.C. 
12. (2) Defendant, in an action for 


injury from the construction of a 
dike, emphasizing the fact that plain- 
tiff was refused a temporary injunc- 
tion against the construction, plain- 
tiff’s requested instruction that the 
refusal was no defense should have 
been given. Crane y. Valley Land 
Cor. 169 IN. WLS, 1203. Miche ooo.) Co) 
In an action for the purchase price 
of a chattel, where the reply admit- 
ted the warranty stated to have been 
breached in the answer, a requested 
instruction that such warranty was 
made was erroneously denied. Man- 
hattan Top & Body Co. v. White Co., 
138 N.Y.S. 314, 78 Misc. 401. 


[b] Where court assumes exist- 
ence of certain facts to be shown by 
the evidence, it should instruct clear- 
ly as to the law applicable to those 
facts. McGonigal v. Pittsburgh Rys. 
Co., 89 A. 805, 243 Pa. 47. 


{c] Brror in request for submis- 
sion of special issues (1) does not 
relieve the court from its obligation 
to charge generally on the law of 
the case. Dorsey v. Cogdell, (Tex. 
Civ.App.) 210 S.W. 303. (2) Requests 
for submission of special issues gen- 
erally see infra §§ 934-9388. 


{d] Instructions additional to re- 
quested ones.—‘‘Requests shall state, 
separately, single propositions of law 
claimed to be applicable to the issues 
and facts of the case. It is for the 
trial court to give such further in- 
structions as to the application of 
these principles of law to the facts 
as the circumstances reasonably re- 
quire, the purpose being, not to sup- 
plant or supplement arguments of 
counsel as to the truth or significance 
of claimed facts, but to assist the 


jury in so applying the law to the} 


facts as they find them to be as to 
lead to an intelligent and correct con- 


clusion.” Kast v. Turley, 149 A. 673, 
675, 111 Conn. :253. 
[e] Law applicable to particular 


issues or theories.—(1) In accord- 
ance with the rule of the text when 
the circumstances warrant (applica- 
tion of instructions to pleadings and 
issues and facts and evidence see in- 
fra §§ 646-677), (2) the court should 
charge as to the care required of an 
injured person (Hames vy. Clark, 177 
P. 540, 104 Kan, 65), (3) the standard 
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tion to the claims of the parties and the facts dis- 
closed by the evidence in a given ease must be left 
to the sound diseretion of the trial court, provided 
the jury are fully and correctly instrueted.?7 
the court correctly stated the general rules of law 
applicable to the facts, it is not incumbent on it to 


Where 


of duty to be applied to defendant 
(Allen vy. Roydhouse, 232 F. 1010; 
Welch v. Page, 154 N.H. 24, 85 Ind. 
App. 301; Ft. Worth & D. C. Ry. Co. 
v. Thompson, (Tex.Civ.App.) 222 5S. 
W. 289), (4) what would constitute 
negligence under the circumstances 
(Lassiter v. Seaboard Air Line Ry. 
Co., 88 S.E. 335, 171 N.C. 283; Raftery 
v. Pittsburgh & W. V. Ry. Co., 131 A. 
470, 284 Pa. 555), (5) what in law 
would be considered as the proximate 
cause of an injury (Lassiter v. Sea- 
board Air Line Ry. Co., supra), (6) 
the physical conditions at time and 
place of accident (City of Baltimore 
v. State, 103 A. 426,.132 Md. 113), 
(7) contributory negligence (Moren- 
ei Southern Ry. Co. v. Monsour, 185 
P. 938, 21 Ariz. 148; Southern Trac- 
tion Co. v. Dillon, (Tex.Civ.App.) 199 
S.W. 698. But see Robertson v. 
Viens, 149 A. 140, 110 Conn. 685 [hold- 
ing that, where the court charged 
that for all practical purposes the 
jury were trying two cases in which 
each party was ‘suing the other for 
damages claimed to have been caused 
by the other’s negligence, that the 
burden was on each to establish the 
material allegations of the complaint 
and counterclaim respectively, and 
that neither could recover if both 
were negligent, and the negligence of 
each was the proximate cause of his 
own injuries, it was unnecessary to 
emphasize in the charge the issue of 
contributory negligence]), (8)  lia- 
bility of joint tort-feasors (Nelson v. 
Haege, 248 N.Y.S. 647, 232 App.Div. 
56), (9) marital status (Lemons v. 
Harris, 80 S.E. 740, 115 Va. 809), (10) ~ 
the construction and effect of a con- 
tract (Timmons v, McKinzie, 189 P. 
627,21 Ariz 433% "St. Louis 67S. he Re 
Co. v. Whitefield, 172 P.-637, 70 Okl. 


26), (11) or mortgage (J. M. Rad- 
ford Grocery Co. v. Jamison, (Tex. 
CivAppy= 2214 YS Wis 99:8)-G2)8 = the 


legal effect of deeds (Garrett v. Limes, 
(Mo.App.) 209 S.W. 295; Powers v. 
Rawles,.112:S.E..78, 119. S.C. 134),.(13) 
the effect of delivery of a deed (Rog- 
ers! vu Walls) 179 (Pi) 676. 192. Ors Los 
Powers v. Rawles, supra), (14) or 
failure to record it (Rogers v. Wills, 
supra), (15) whether a particular 
day of the month was Sunday 
(Beardsley vy. Irving, 71 A. 580, 81 
Conn. 489), (16) what-defects may 
be considered as defense to an action 
for goods sold (Whitlock Printing 
Press Mfg. Co. v. Williams, 99 S.B. 
312, 23 Ga-App: %61),. (17) \ thes ef- 
fect of defendant’s failure to agree to 
pay for goods delivered to a third 
party (Starkey v. Lewin, 105 A. 858, 
118 Me. 87), (18) authority of an 
agent (Knight Iron & Metal Co. v. 
Orr, 81 So. 638, 202 Ala. 677). (19) 
ratification of his acts- (Darden vy. 
Baker, 137° S.B. 146, 198° N.C. 386). 
(20) ‘and eredit allowable defendant 
for interest (Coombes v. Knowlson, 
182 S.W. 1040, 198 Mo.App. 554). 


Duty to charge on issues and theo- 


ries of case generally see infra §§ 
533-538. 


25. Dwight Mfg. Co. 
So. 979, 200 Ala, 221. 


26. New England Nat. Bank of 
Kansas City v. Hubbell, 238 P. 308, 41 
Idaho 129. 


27. Colby v. Lee, 142 A. 115, 688, 
83 N.H. 308. 


v. Word, 75 
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make a specific application of them.?8 Thus it is 
not necessary on request of defendant to charge 
on several items specified in the declaration as neg- 
ligence, where the alleged negligence was submit- 
ted as a whole.?® Instructions on immaterial ques- 
tions®® or instructions which would not aid the jury 
in arriving at their verdict*! need not be given; and 
it is never necessary to charge that there are no 
rules of law applicable to the case,* ox to state a 
commonplace familiar to all,?? although the fact 
that the trial judge has ground to believe that the 
jury, from their previous experience, are familiar 
with the law on an important question in the ease, 
does not, as a general rule, justify him in refusing 
to instruct on that question if properly requested 
to do so.*4 So it is not necessary to include in a 
charge the substance of a code provision authorizing 
a witness to refresh his memory from a memoran- 
dum.?® A litigant is entitled to proper instructions 
bearing upon any legitimate legal inference which 
may be drawn from evidence given,®° and is not 
limited in this right to instructions addressed only 
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legal conclusion arising from the undisputed facts ;°* 


and when the facts attending any issue in an action 
are admitted or the evidence in respect thereto is not 
in conflict, it has been said to be the duty of the 
trial court to charge the jury the result that must 
follew an application of the law to the facts so es- 
tablished.2® On the other hand, it has been held 
that it is not error to refuse to give instructions cor- 
rectly stating the law where only law questions are 
presented ;*® and where evidence on a particular is- 
sue was uncontradicted, it is not necessary to instruct 
on the issue; the court may treat it as a matter of 
law.*+ : 


Application of abstract propositions. A party is 
entitled to instructions correctly applying abstract 
propositions given to the jury at the instance of the 
other party.*? 

Questions of philosophy, art, and science. Ques- 
tions of natural philosophy,*? art,#* and science*® 
are not matters of law, in respect of which it is the 
duty of the court to charge the jury. 


to the positive evidence in the case.** 
been held the duty of the court to state a plain 


28. Piper v. Boston & M. R. R., 72 
A. 1024, 75°N-H. 228. 

29. Union Pac. R. Co. v. Hadley, 
Soe Ot Oks mos Omori. gt dusod: 
751 [aff 156 N.W. 765, 99 Neb. 349]; 
Dickinson vy. Granbery, 174 P. 776, 
ile Olly 9% 

30. Ark.-—St. Louis Southwestern 
Ry. Co. v. Murphy, 188 S.W. 1180, 125 
Ark. 507. 

Tll.—_Cole v. City of East St. Louis, 
158 fll.App. 494; Benedict v. Dakin, 
148 Ill.App. 301 [aff 90 N.E. 712, 243 
Aube Johnston, 142 
T1l.App. . Kinser, 138 
Tll.App. 143 [aff 85 N.H. 623, 235 Ill. 
383, 126 Am.S.R. 221]; Stern v. Brad- 
ner Smith & Co., 127 Ill.App. 640 [aff 
80 N.E. 307, 225 Ill. 430, 116 Am.S.R. 
iss bile 

Kan.—MeKnight v.  Strasburger 
Bldg. Co., 150 P. 542, 96 Kan. 118. 

Md.—Zipus v. United Rys. & Elec- 
tric Co. of Baltimore City, 108 A. 884, 
135 Md. 297. 


Mo.—Thornton y. Stewart, 
240 S.W. 502. 

N.Y.—Hesse v. Gude Bros.-Kieffer 
Cori INXS. eZee 

Okl.—City of Kingfisher vy. Wil- 
liams, 272 P. 363, 133 Okl. 260. 

Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Starr, (Civ.App.) 194 S. 
W. 637; Colville v. Colville, (Civ. 
App.) 118 S.W. 870. 

Wash.—Scherrer v. City of Seattle, 
100 P. 144, 52 Wash. 4. 

Wis.—Gist v. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann. 
Cas.1916E 460. 


[a] ®hus (1) in an action for in- 
juries at a crossing, where both plain- 
tiff's and defendant’s instructions 
predicate recovery on the fact that 
plaintiff's peril was discovered, or 
could have been discovered in time 
to have avoided the accident, refusal 
to declare the law on the immaterial 
question. of contributory negligence 
was proper. St. Louis Southwestern 


(App.) 


Ry. Co. v. Murphy, 188 S.W. 1180, 125 
Ark. 507. (2) The refusal of the 
court, in an action under the 


humanitarian doctrine, for injury toa 
child struck by an automobile, to give 
an instruction on contributory negli- 
gence, was not error, where contribu- 


So it has 


tory negligence was admitted. Thorn- 
ton v. Stewart, (Mo.App.) 240 S.W. 
502. (3) Ina father’s action for in- 
juries to his minor daughter, where 
another suit by the child against de- 
fendant had been brought and had 
been concluded, but there was no evi- 
dence to show how or in what manner 
its conclusion had been reached, plain- 
tiff’s requested instruction that such 
other case and its disposal was not 
for the jury was properly refused as 
unnecessary. Zipus v. United Rys. & 
Electric Co. of Baltimore City, 108 
A. 884, 135 Md. 297. 


Matters not in issue see infra § 533. 


31. Fiorina v. Wabash Ry. Co., 
(Mo.App.) 260 S.W. 123; Colgrove v. 
Falfurrias State Bank, (Tex.Civ.App.) 
192 S.W. 580; Chicago & N. W. Ry. 
Com WV OLtM2 310 b. azioc peo Bea ea Samos 
Wyo. 200. 


[a] Proposition of law not bearing 
on issues.—Colgrove v. Falfurrias 
Plate Bank, (Tex.Civ.App.) 192 S.W. 


32. Domando vy. Parker-Washing- 
ton Co., 168 Ill.App. 158. 


[a] Reason for rule.—‘The sole 
province of an instruction is to in- 
form the jury as to the law of the 
case. If the case is one to which no 
rules of law are applicable, there is no 
place for an instruction.’””’ Domando 
v. Parker-Washington Co., 163 Ill. 
App. 158, 162. 


33. In re Nutt’s Hstate, 185 P. 393, 
181 Cal. 522; Knapp Bros. Mfg. Co. 
v. Cook, 155 S.E. 321, 171 Ga. 330; 
Stark v. Burkitt, (Civ.App.) 120 S.Ww. 
939 [rev on other grounds 129 S.W. 
348, 103 Tex. 437]. 


[a] For example, that a party had 
a right to enter into a trust agreement 
with another party. In re Nutt’s Es- 
tate, 185 °F. 393, 181 Cal, 522. 


Duty to instruct as to issues of fact 
involving common experience see in- 
fra § 533. 

34. Wolfe v. Ives, 76 A. 526, 83 
Conn. 174, 19 Ann.Cas. 752. 

35. Scott v. Gidelight Mfg. Co., 139 
S.E. 686, 37 Ga.App. 240. 

[a] Reason for rule.—‘‘Section 
5873) of the Civil) Code 1910.4. 2, 
prescribes a rule as to the admissi- 
bility of testimony, and not a rule 


[§ 533] 3. Issues and Theories of Case*®—a. In 
‘General—(1) Issues. 


It is the court’s duty to sub- 


for the determination of its proba- 
tive value.’”’ Scott v. Gidelight Mfg. 
Co., 139 S.E. 686, 687, 37 Ga.App. 240. 


36. Thomas v. Visalia Electric R. 
Co, 147 Ps 972, 169 Cal. 658. 


37. _Thomas v. Visalia Electric R. 
Co supra: 


838. Rhodes v. Otis, 33 Ala. 578, 73 
Am.D. 439. 


39. Peterson v. Chicago & O. P. 
Elevated R. Co., 103 N.E. 252, 260 fll. 
280 [rev 176 Ill.App. 218]; Wasioto 
& B. M. R. Co. v. Blanton, 169 S.W. 
589, 160 Ky. 134; Schickling v. Post 
Pub. Co., L557N.8., 143) 1159 Ohio st. 
ean 154 N.E. 751, 22 Ohio App. 


40. Daly v. Swift & Co., 300 P. 265, 
90 Mont. 52. 


41. Cattlemen’s Trust Co. of Ft. 
Worth. v. Pruett, (Tex.Civ.App.) 184 
S.W. 716 [rev on other grounds 


(Commn.App.) 222 S.W. 533]. But 
see Lantry-Sharpe Contracting Co. v. 
McCracken, 117 S.W. 453, 53 Tex.Civ. 
App. 627 (holding that, although the 
evidence was such that it would have 
been proper to grant a peremptory in- 
struction for defendant, he is entitled 
to allege error on the part of the court 
in refusing to submit a proper issue 
to the jury). 


42. Collar v. MecMullin, 148 S.E. 
496, 107 W.Va. 440. cae 


Right to instruction explanatory of 
Masrtids given adverse party see infra 


43. Case v. Weber, 2 Ind. 108. 


44. Howland v. Marine Ins. Co., 12 
F.Cas.No. 6,798, 2 GranchC.c, 474.” 


45. Sewanee Min. Co. v. E. L. B 
& Co., 3 Head (Tenn.) 701. a" 


46. Cross references: 
Applicability of instructions to plead- 
ae and evidence see infra §§ 646— 


Form, requisites, and sufficiency of in- 
struction see infra §§ 609-611. 

Necessity for submission of, and giv- 
ing instructions on, issues, theories, 
and cide ons ge supported by evidence 
in criminal prosecutions see im- 
inal Law § 2354. Sue 

Noncompliance with rule as gro 
for new trial see New Trial ea 


For later cases, developments and changes in the law see Annotations, same title and section number 
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mit to the jury the issues raised by the pleadings 
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and evidence,*? and to instruct the jury to disre- 


47. U.S.—Smith v. Carrington, 4 
Cranch 62, 2 L.Ed. 550; Douglass v. 
McAllister, 3 Cranch 298, 2 L.Ed. 445; 
Watjen v. Louisville Tobacco Ware- 
house Co., 294 F. 264; Stoll v. Loving, 
120 F. 805, Oty Oran Loe 


Ala.—Little Cahaba Coal Co. v. 
Arnold, 91 So. 586, 206 Ala. 598; Bates 
Vv; Harte, 26 So. 898, 124 Ala. 427; 


Louisville & N. R. Co. v. Britton, 43 
So. 108, 149 Ala. 552. 


Ark.—Western Coal & Mining Co. v. 
Harrison, 182 S.W. 525, 122 Ark. 125; 
Taylor v. McClintock, 112 S.W. 405, 
87 Ark. 2438; Hot Springs St iRwaCo: 
v. Hildreth, 82 S.W. 245, 72 Ark. 572. 


Cal.—Buckley v. Silverberg, 45 P. 
804, 113 Cal. 673; Goodwin v. McCabe, 
Ae d Oo We Ga Gehl DO ae 


Colo.—Denver City Tramway Co. v. 
re Pats LOLS. 21 ColosAmp: 
78 


Conn.—Bjorkman v. Town of New- 
J ington, Wo4 RAs 346.18" Conn. 181% 
Martoni v. Massachusetts Fire & 
Marine Ins. Co., 138 A. 462, 106 Conn. 
519; Brown v. Page, 119 A. 44, 98 
Conn. 141; Wilson v. Granby, 47 Conn. 
59, 36 Am.R. 51. 


Fla.—Farnsworth v. Tampa Elec- 
TIC CO. 5%) SOs zsonioe Mla. 166; 


Ga.—Brantley v. Davis, 84 S.E. 434, 
143 Ga. 73; Sackett v. Stone, 41 S.E. 
564, 115 Ga. 466; Atlanta Consol. St. 
R.. Co. v. Hardage, 21 S.E. 100, 93 Ga. 
457>) City, .ete., RR. Cow yv. Findley, .76 
Ga. 311; Galt v. Jackson, 9 Ga. 151; 
Awbrey v. Johnson, 165 S.E. 846, 45 
Ga.App. 663; Guggenheimer & Co. v. 
Levinson, 127 S.E. 670, 33 Ga.App. 701; 
Rome Ry. & Light Co. v. King, 126 
5. 29433 Ga: App. 3835.) King” v. 
Luck Illustrating Co., 94 S.E. 890, 21 
Ga.App. 698; Pope v. Grovenstein & 
Bishop, 71 S.E. 493, 9 Ga.App. 325; 
Southern Ry. Co. v. Wright, 64 S.E. 
703, 6 Ga.App. 172. 


Idaho.—Investors’ Mortg. Sec. Co. 
v. Strauss & Co., 298 P. 678, 50 Idaho 
562; Packard v.-O’Neil, 262 P. 881, 
45 Idaho 427, 56 A.L.R. 317. 


Ill.—Fritz v. F. W. Hochspeier Co., 
123 N.E. 51, 287 Ill. 574; Krieger v. 
Auroras 1. & iC. Re, Coe 90y NB $26.6; 
242 Ill. 544; Klofski v. Railway Sup- 
ply Co., 85 N.E. 146, 235 Ill. 146 [aff 
138 Ill.App. 468]; Sampsell v. Rybc- 
zynski, 82 N.E. 244, 229 Ill. 75; Red- 
fern v. McNaul, 53 N.E. 569, 179 Il. 
203; Baltimore & O. S. W. R. Co. v. 
Faith, 51 N.E. 807, 175 Ill. 58; Strobel 
Steel Const. Co. v. Sanitary Dist. of 
Chicago, 160 Ill.App. 554; Gorey v. Il- 
linois) Cents R: -Co; 153: DsAppe it; 
Levin v. Cazier, 146 Ill.App. 188; Mis- 
sissippi Valley Traction Co. v. Co- 
burn, 132 Ill.App. 624; Keokuk & 
Hamilton Bridge Co. v. Wetzel, 130 
Tll.App. 81 [aff 81 N.E. 864, 228 Il. 
253]; Suburban R. Co. v. Malstrom, 
88 Tl.App. 366; Illinois Cent. R. Co. v. 
Bryne, 78 Ill.App. 204; Chicago 
Heights Land Assoc. v. Butler, 5b, DI 
App. 461; Chicago West Division R. 
Comey: Haviland, 12 IllApp. 561; 
Irwin v. Atkins, 12 Ill.App. 431. 


Ind.—Montgomery v. Crum, 161 N. 
BE. 251, 199 Ind. 660; Louisville & N. 
R. & Lighting Co. v. Beck, 145 N.E. 
886, 147 N.E. 776, 196 Ind. 238. 

Iowa.—Morrow v. Scoville, 221 N. 
W. 802, 206 Iowa 1134; Conner v. 
Henry, 207 N.W. 119, 201 Iowa 253; 
Kempe v. Bennette, 111 N.W. 926, 134 
Iowa 247; Potter v. Chicago, etc., R. 
Co., 46 lowa 399; Durant v. Fish, 40 
Iowa 559; Owen v. Owen, 22 Iowa 
270. 

Kan.—Binkley v. Dewall, 58 P. 1028, 
9 Kan.App. 891. 


Ky.—Thoenis’ Adm’x v. Andrews, 21 
S.W.(2d) 250, 231 Ky. 160; American 
Ry. Express Co. v. McGee, 4 S.W. (2d) 
679, 223 Ky. 681; Ross v. Burton, 292 
S.W. 301, 218 Ky. 765; Chicago, M. & 
Gia R. Cony. stalin, 2 le saw. 115, 184 
Ky. 529; J. I. Case Threshing Mach. 
Cov, Barnessilly Shwiedtls. les ov. 
321, 19 Ann.Cas. 246; Louisville & N. 
Ee COs eve Ines AD Sawin kOe Lol Kseva 
3847; Tully v. Louisville & N. R. Co., 
97 S.W. 417, 30 Ky.L. 87. 


La.—Union Bank v. Thompson, 8 
Rob. 227. 


Md.—Singer Sewing Machine Co. v. 
Lee, 66 A. 628, 105 Md. 663; Lion v. 
Baltimore City Passenger R. Co., 44 A. 
1045, 90 Md. 266, 47 L.R.A. 127; Eureka 
Fertilizer Co. v. Baltimore Copper, 
Smelting & Rolling Co., 27 A. 1035, 
78 Md. 179; Birney v. New York & 
Washington Printing Telephone Co., 
18 Md. 341, 81 Am.D. 607; Fells Point 
Sav. Inst. v. Weedon, 18 Md. 320, 81 
aneere 603; Wells v. Turner, 16 Md. 


Mass.—Coffin vy. Coffin, 4 Mass. 1, 
3 Am.D. 189 

eve CAS v. Newport Mining 
Co., 147 N.W. 609, 180 Mich. 459; 
Trombly v. Trombly, 64 N.W. 56, 106 


Mich. 227; Poole v. Consolidated St. 
Ri Co., 59 Now. 390; 100: Mich. 3795 25 
L.R.A. 744; Comstosgk v. Norton, 36 
pyoie 277; Sword v. Keith, 31 Mich. 
47. 


Minn.—Virtue v. Creamery Pack- 
age Mfg. Co., 142 N.W. 930, 1136, 123 
Minn. RAST 915 B 11799) I195: 
Robertson v. Burton, 92 N.W. 538, 88 
Minn. 151; De Foe vy. St. Paul City R 
Co., 68 N.W. 35, 65 Minn. 319. 


Miss.—J. J. Newman Lumber Co. 
v. Boggs, 111 So. 562, 146 Miss. 440; 
Crow v. Burgin, 38 So. 625; Levy v. 
Gray, 56 Miss. 318. 


Mo.—Kirchner v. Collins, 53 S.W. 
1081, 152 Mo. 394; Coleman v. Rob- 
erts, 1 Mo. 97; Kibble v. Ragland, 
(App:)) 268° SOW. 507; Dales vi Chi- 
eago, Bole ©. BK. Co.;, 152 Sw. 401, 269 
Mo.App. 183; Henry v. Disbrow Min- 
ing Co., 128 S.W. 841, 144 Mo.App. 
350; Clapper v. Mendell, 69 S.W. 669, 
96 Mo.App. 40; Kraft v. McBoyd, 32 
Mo.App. 399; Safety Fund Nat. Bank 
v. Westlake, 21 Mo.App. 565. 


Mont.—Frost v. J. B. Long & Co., 
228 aR, ale veonte Lads 


Neb.—Meyer v. Rosenblatt & Son, 
229 N.W. 771, 119 Neb. 471; Schmid- 
bauer v. Omaha & C. B. St. Ry. Co., 
177 N.W. 336, 104 Neb. 250; Kimball 
v. Lanning, 165 N.W. 890, 102 Neb. 
63; Larson v. Chicago & N. W. R. 
Co., 131 N.W. 201, 89 Neb. 247; Haub- 
er v. Leibold, 107 N.W. 1042, 76 Neb. 
706; Colgrove v. Pickett, 106 N.W. 
453, 75 Neb. 440; Omaha St. R. Co. 
v. Boeson, 94 N.W. 619, 68 Neb. 437; 
Chicago, Ril. & Pi Rye Cojv.iBuek- 
staff, 91 N.W. 426, 65 Neb. 334; Boice 
v. Palmer, 75 N.W. 849, 55 Neb. 389; 
Hancock v. Stout, 44 N.W.. 446, 28 
Neb. 301; Lansing v. Wessell, 97 N.W: 


Sib) be NebarGUnoft.) .L99 i is cinv. 
Donahoo, 95 N.W. 1020, 4 #£4xNeb. 
(Unoff.) 661. 

N.H.—McQuaid v. Michou, 157 A. 


881, 85 N.H. 299; Bjork v. U. S. Bob- 
bin & Shuttle Co., 111 A. 284, 79 N.H. 
402. 

N.J.—Scott v. Mitchell, 41 N.J.Law 
346. 

N.Y.—Zabriskie v. Smith, 13 N.Y. 
322, 64 Am.D. 551; Bronk v. Bingham- 
ton. Co. VIEN.Y.S. 517, 79 App: Div, 
269; Kearns v. Brooklyn Heights R. 
Co., 69 N.Y.S. 856, 60 App.Div. 631; 
Jacobson v. Fraade, 107 N.Y.S. 706,, 
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gard issues immaterial to the determination of the 


56 Misc. 631; Van Hoesen v. Van 


Alstyne, 3 Wend. 75. 


N.C.—Brown vy. Ruffin, 126 S.B. 613, 
189 N.C. 262; Raleigh Real Estate Co. 
Vv. Moser,.°95 'S)B: 498,. L75)N-Cl 2655 
Blake v. Smith, 79 S.E. 596, 163 N.C. 
274; Allen v. Durham Traction Co., 
56. S, HS 942.7144. N.C. (2885 Coxemuve 
Singleton, 51 S.H. 1019, 139 N.C. 361; 
Braswell v. Johnston, 12 S.E. 911, 108 
Con 150; Arey vy. Stephenson, 34 N. 


N.D.—Voter v. Newsalt, 225 N.W. 
74, 58 N.D. 154; Weigel v. Powers 
Elevator Co., 194 N.W. 113, 49 N.D. 
867; Putnam vy. Prouty, 140 N.W. 93, 
24 N.D. 517. 


Ohio.—Henkel & Sullivan v. Robin- 
son, 161 N.E. 342, 27 Ohio, App. 341; 
Kelley v. Ohio Traction Co., 157 N.E. 
765, 24 Ohio App. 539; Fruit Dispatch 
Co. v. F. Lisey & Co., 4 Ohio App. 300; 
Klein v. Peterman, 26 Ohio Cir.Ct.N.S. 
233; Cincinnati Tract. Co. v. Ruth- 
man, 15 Ohio Cir.Ct.N.S. 191. 


Okl.—Williams v. Otis, 8 P.(2d) 
728, 155 Okl. 173; Fisk v. Ellis, 271 P. 
158, 133 Okl. 43; Nonnamaker v. Kay 
County Gas Co., 253 P. 296, 123 Okl. 
274; Schaff v. Richardson, 254 P. 496, 
120 Okl. 70; Bower v. Selby, 232 P. 
402, 105 Okl. 241; Citizens’ Bank of 
Gans v. Mabray, 215 P. 1067, 90 Okl. 
63; Gypsy Oil Co. v. Ginn, 212 P. 314, 
88 Okl. 99; First State Bank of India- 
homa v. Carr, 180 P. 856, 72 Okl. 262; 
Holmboe v. Neale, 171 P. 334, 69 Okl. 
183; St. Louis & S. F. R. Co. v. Webb, 
128 P. 252, 36 Okl. 235. 


Or.—Stotts v. Wagner, 295 P. 497, 
135 Or. 243; Vale v. Campbell, 263 P. 
400, 123 Or. 632; Southern Oregon Co. 
v. Kight, 228 P. 132, 112 Or. 66; Fiore 
v, Ladd, 36 P. 572, 25 Or. 423. 


Pa.—Kehoe v. Allentown & L. V. 
Traction Co:, 4) “A. 310,187 Pa. 474; 
Hamilton v. Menor, 2 Serg.&R. 70; 
Smith v. Thompson, 2 Serg.&R. 49; 
Powers v. McFerran, 2 Serg.&R. 44; 
Volk v. Beatty, 40 Pa.Super. 628; 
Thomas v. Butler, 24 Pa.Super, 305; 
Stuart v. Line, 11 Pa.Super. 345. 


S.C.—Planters’ Fertilizer & Phos- 
phate Co. v. Bradberry, 133 S.E. 436, 
134 S.C. 541; Powers v. Rawles, 112 
SB. 978," 1019) SC 134; 


S.D.—Troy Mining Co. v. Thomas, 
88 N.W. 106, 15 S.D. 238. 


Tenn.—Memphis St. R. Co. v. New- 
man, 69 S.W. 269, 108 Tenn. 666; 
Cochran v. Pavise, 1 Tenn.Civ.A. 1. 


Tex.—Wichita Falls Traction Co. v. 
Adams, 183° S.W:-155;, 107) Tex) 612 
[rev (Civ.App.) 1467 Sew cle 
Barnes v. Dallas Consol. Electric St. 
Ry. Co.,  U2i8) SaWie Soup LOsm Rexans orl 
[rev (Civ.App.) 119 S.W. 122]; Whit- 
sett v. Miller, 1 Tex.Unrep.Cas. 203; 
Snyder v. Stokes, (Civ.App.) 34 S.W. 
(2d) 918; Abel v. Maxwell Hardware 
Co., (Civ.App.) 28 S.W.(2d) 312; City 
of Houston v. Scanlan, (Civ.App.) 16 
S.W.(2d) 550 [aff 37 S.W.(2d) eae 
Hulen v. Ives, (Civ.App.) 281 S.W 
350; Hannes v. Raube, (Civ.App.) 210 


S.W. 985; Southern Traction Co. v. 
Jones, (Civ.App.) 209 S.W. 457; Guy- 
er v. Chapman, (Civ.App.) 207 S.W. 


428; Texas Refining Co. v. Alexander, 
(civ. App.) 202 S.W. 131; Ft. Worth 

DmCerR yz UC Ont. Atterberry, (Civ. 
roe 190 S.W. 1133; Bean v. Hall, 
(Civ.App.) 185 S.W. 1054; St. Louis, 
Sy dit dog MB ets IOS AY Overturf, (Give 
App.) 163 s.W. 639; Caldwell v. Auto 
Sales & Supply Co., (Civ.App.) 158 S. 
W. 1030; St. Louis Southwestern Ry. 
Coot Texas v. Stone-De Lane, (Civ. 
App.) 156 S.W. 906; Evants v. Erd- 
man, (Civ.App.) 153 S.W. 929; Good- 
win v. Biddy, (Civ.App.) 149 S.W. 739; 
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merits of. the controversy.** 


such fact. 


O’Brien vy. Von Lienen, (Civ.App.) 149 
S.W. 723; Texas Baptist University v. 
Patton, (Civ.App.) 145 S.W. 1063; 
Marshall & E. T. Ry. Co. v. Waldron, 
(Civ.App.) 141 S.W. 315; Grigsby v. 
Reib, (Civ.App.) 189 Siw. 1027 [aff 
RS SOV Phe 4ay 1Olo) Mex) SONS RAG 


1915E 1, Ann,Cas.1915C 1011]; Pas- 
sons v. Missouri, K. & T. Ry. Co. of 
Maxas, (Clv.Apps), lod saws 4oo% Jef 


kovitz v. Sherwood, (Civ.App.) 136 S. 
W. 850; Watkins Land Co. v. Tem- 
ple, (Civ.App.) 135 S.W. 1063; Cariker 
& Wintz v. W. J. Vawters & Son, (Civ. 
App.) 134 S.W. 780; Pecos & N. T. Ry. 
Co, va Bivins, 130 S.W:..220, 61 Dex. 
Civ.App. 170; Western Union Tele- 
graph Co. v. Timmons, 125 S.W. 376, 
59 Tex.Civ.App. 146; Texas Traction 
Co.) ve. Hanson, (Civ-App.) 124) SOW. 
494; Parrish v. Adwell, (Civ.App.) 
124 S.W. 441; Galveston, H. & S. A. 
Ry. Co. y. Schussler, 120 S.W. 1147, 
56 Tex.Civ.App. 410; Gibson & Cun- 
hingham  wv.0 Purifoy, 120) S.Ww. 11047, 
56 Tex.Civ.App. 379; Lyon v. Bedgood, 
117 S.W. 897, 54 Tex.Civ.App. 19; San 
Antonio Machine & Supply Co. v. 
Campbell, (Civ-App.) 110 S.W. 770; 
Northern Texas Traction Co. v. Mob- 
erly, (Civ.App.) 109 S.W. 483; Texar- 
ana: Ne Sake van Ou val uBell, 7 CCiv,. 
App.) 101 S.W. 1167; San Antonio 
Brewing Ass’n v. Magoffin, (Civ.App.) 
SONS Wed isn Texas T& Po -Ry- Co. Vv: 
Huber, (Civ.App.) 95 S.W. 568; Ber- 
ing Mfg. Co. v. Femelat, 79 S.W. 869, 
35 Tex.Civ.App. 36; Dabney v. Conley, 


(Civ.App.) 65 S.W. 1124; McCarty v. 
Houston &°T. C. BR. Co. 54 SW. 2421, 
21.Tex.Civ.App, 568; Missouri, K. & 


T. R. Co. v. Cardena, (Civ.App.) 54 S. 
W. 312; Galveston, H. & S. A. R. Co. 
v. Kinnebrew, 27 S.W. 631, 7 Tex.Civ. 
App. 549; Bruni v. Garza, (Civ.App.) 
26 S.W. 108; Weis v. Dittman, 23 S. 
W.. 229, 4 Tex.Civ.App. 35. 


Vt.—Coolidge v. Ayers, 57 A. 970, 
76 Vt. 405; Whitney v. Lynde, 16 Vt. 
bye Brainard & Newton v. Burton 
& Withey, 5 Vt. 97; Fletcher v. How- 
oud. ea Aik.s115, 1,6-Am_D.1686. 


Va.—Carpenter v. Smithey, 88 S.E. 
Pod, Gal sw IVa. woo Richmond Pass, 
etc., Co. v. Allen, 43 S.E. 356, 101 Va. 
200; Tyson v. Williamson, 32 S.E. 42, 
96 Va. 6386; Bertha Zine Co. v. Martin, 
BE SIDS KOO OEM We os eas WADA Al see eee 
New York, P. & N. R. Co. v. Thomas, 
24° S8.E. 264, 92). Va. 606; ) Gordon v. 
Richmond, 2 S.E. 727, 88 Va. 436. 


Wash.—Hoffman v. Watkins, 138 P. 
664, 78 Wash. 118; Zolawenski v. City 
of Aberdeen, 129 P. 1090, 72 Wash. 95 
Laff on reh 135 P. 470, 75 Wash. 700]; 
Gabrielson v. Hague “Box & Lumber 
Co, 7104, P: 635,50 Wash. 3425133 Am, 
S.R. 1032. 


W.Va.—Palmer v. Magers, 102 S.E. 
100, 85 W.Va. 415. 


Wis.—Zonne v. Wierson, 3 Pinn. 
217, 3 Chandl. 240. . 
[a] Rule applied. — CAS trial 


judge of his own motion is required 
to state the issues to the jury. Lar- 
son v. Chicago & N. W. R. Co., 131 N. 
W. 201, 89 Neb. 247. (2) 
must give the law of the case to the 
extent of covering the substantial is- 
sues made by the evidence, whether 
requested, or whether the court’s at- 
tention is called thereto or not, other- 
wise the verdict will be set aside. 
King v. Luck Illustrating Co., 94 S.B. 
890, 21 Ga.App. 698. (3) Instructions 
must in a clear, concise, and compre- 
hensive manner inform the jury as to 


Where facts have been 
admitted cither by the pleading,*® or by the parties 
on the trial of the case,°® the court should assume 
The court should refuse unnecessary 


The charge | 


TRIAL 


what material facts must be found to 
recover or to defeat a recovery. 
Kieseryvny Aurora, ) He ocnCrs, Fue Oso. 


IN. BL 266, 242 11 5445) ilenry vy, sDiis- 
brow Mining Co., 128 S.W. 841, 144 
Mo.App. 350. (4) An instruction 


stating the issues must put the case 
not only as it is laid by plaintiff, 
but also as controverted by defend- 


ant. Denver City Tramway Co. v. 
Gustafson, 121 P. 1015, 21 ‘Colo. App. 
478. (5) “The court must instruct 


the jury as to the admissions made 
by the pleadings. Vale v. Campbell, 
263IEs 200M Me SV Ora6s2) 2¢6))) Note 
being specified in an automobile theft 
policy for return of a car recovered 
by insurer, it was the court’s duty to 
instruct the jury that insured must 
establish insurer’s failure to return 
it within a reasonable time to recover 
the policy. Martoni v. Massachusetts 
Fire & Marine Ins. Co., 138 A. 462, 106 
Conn al 9eenC OO)  linwankaciiony yarn 
next friend to set aside conveyances 
of an alleged incompetent, failure to 
define the mental condition necessary 
to maintain the action is error. Ross 
v. Burton, 292 S.W. 301, 218 Ky. 765. 


[b] Definition and limitation of is- 
sties.—(1) The trial court must de- 
fine and properly limit the issues sub- 
mitted to the jury. Schaff vy. Richard- 
son, 254 P. 496, 120 Okl. 70. (2) When 
one party to a trial improperly predi- 
cates his case on only part of the evi- 
dence, the other may properly request 
instructions not ignoring any evi- 
dence favorable to his antagonist but 
limited to the issue he has tendered, 
and if requested they should be given. 
Palmer v. Magers, 102 S.E. 100, 85 W. 
Va. 415. 


[c] “aw of the case,” under Acts 
(1903) p 55 e 39, making it the duty of 
the court to charge the law of the 
case, means the substantial issues of 
the case. Gibson & Cunningham vy. 
Purifoy, 120 S.W. 1047, 56 Tex.Civ. 
App. 379. 


[d] Where there are no written 
pleadings, it is the duty of the court 
to frame issues from the evidence and 
submit to ihe jury the disputed issues 


of fact. Coxe vt Singleton, 51 S.H. 
LOL) tS 9eN Cas 
[fe] Where ee doctrine 


prevails, the rule stated in the text 
applies, although the evidence is so 
slight as to be insufficient to support 


a verdict. Richmond Passg., etc., Co. 
v. Allen, 48 S.E. 356, 101 Va, 200. 
[f] In Montana error cannot be 


predicated on the refusal of an in- 
struction stating the issue as defined 
in the pleadings, although the prac- 
tice of so instructing is commendable. 
Himmelbauer vy. Union Bank & Trust 
Co., 220 P. 84, 68 Mont. 34. 


Duty to submit all issues see in- 
Tras Hoo. 


Duty to submit issues fully and 
correctly see infra §§ 608, 609. 

48. Wettrick v. Martin, 164 T11, 
App. 273. 


ao Orth y. Clutz, 18 B.Mon. (Ky.) 


50. Blane v. Tharp, 49 N.W. 1044, 
83 Iowa 665. 


51. U.S.—Union Indemnity Co. vy. 
S. N. Kleier Co., 34 F.(2d) 738; Titus- 
ville Fruit & Farm Lands Co. v. Por- 


ter, 249 F. 442, 162 C.C.A. 8, 
Ala.—Birmingham R., etc, Co, v. 
Moore, 43 So. 841, 151 Ala. 327. 
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instructions,®=! such as require the finding of a 
fact admitted on both sides,®? or as to which there — 
is no dispute,®* or which deal with an issue not pre- 


Cal.—Hardy v. Schirmer, 124 P. 
99S™ 168 Cal 2723) Doddi ww. Meservie, 
269 P. 710, 93 Cal.App. 370. 

Colo.—Davies v. Everett, 209 P. 


799, 72 Colo. 104. 
Conn.—Alsop v. Swathel, 7 Conn. 
500. 


Ga.—Hall v. 
134 Ga. 77. 

Ill.—Cole v. City of East St. Louis, 
158 Jll.App. 494; Benedict v. Dakin, 
148 Ill.App. 301 [aff 90 N.H. 712, 243 
Tll. 384]; Penney v. Johnston, 142 
Ill.App. 634; Cowie v. Kinser, 138 
Til. Apps 143 pati. 85 N-He 623; 235 TY, 
383, 126 Am.S.R. 221]; Stern v. Brad- 
ner, Smith & Co., 127 Ill.App. 640 [aff 
80) NEN T3071225 Ill, 430,416 Am iS oR. 
alisabals - 

lowa.—Shull, Gill, Sammis & Stil- 
well v. McCrum, 162 N.W. 759, 179 
Towa 1232; Dugane v. Hvezda Pokro- 
ku No. 4, 119 N.W. 141 

Kan.—McKnight Vir Strasburger 
IBIGU = KOlony NO e4, ge Bie isan gee SIN) C 
Russell v. Gregg, 30 P. 185, 49 Kan. 
89. 


Ky.—J. I. Case Threshing Mach. Co. 
v. Barnes, 117 S.W. 418, 133 Keynra2ils 
19 Ann.Cas. 246. 

Mo.—Dolph v. Maryland Casualty 
Co,, 261°SW. 330, 303 Mo. 534)’ Wen- 
zel v. Busch, 259 S.W. 767; Dickher- 
ber v. Trunbull, (App.) 31. S.W. (2d) 
234; Dyer v. Brown, (App.) 25 S.W. 
(2d) 551; Scheffler v. City of Hardin, 
124 SW. 569, 140 Mo.App. 13. 

Neb.—Corn Hxchange Nat. Bank wv. 


67 S.H. 


Hilley, 428, 


Ochlare Orchards Co., 150 N.W. 651, 
97 Neb. 536. 
N.J.—Westcott v. Garrison, 6 N.J. 


Law 132. 


N.Y.—Hesse v. Gude Bros.-Kieffer 
Sool ONES e 12 tate 

Okl.—City of Kingfisher v. Wil- 
liams, 272 P. 363, 133 Okl. 260. 

Tex.—Lamar v. Panhandle & S.-F. 
Ry. Co., (Commn.App.) 248 S.W. 34 
[rev (Civ.App.) 284 S.W. 605]; First 
Nat. Bank v. Rush, (Civ.App.) 227 
S.W. 3878 [mod on other grounds 
(Commn.App.) 246 S.W. 349 (motion 
to retax costs gr (Commn.App.) 249 
S.W. 183)]; Kansas City M. & O. Ry. 
Co. of Texas v. Starr, (Civ.App.) 194 
S.W. 6387; Colville v. Colville, (Civ. 
App.) 118 S.W. 870; Gulf Cooperage 
Co. v. Abernathy, 116 S.W. 869, 54 
Tex.Civ.App. 137. 

Utah.—Bryant v. Bingham Stage 
Line, 208 P. 541, 60 Utah 299. 


Wash.—Scherrer v. out of Seattle, 
100 P. 144, 52 Wash. 4. 


Wis.—Gist v. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann.Cas. 
1916 460. 


52. Dickherber v. Turnbull, 
App.) 31 S.W.(2da) 234. 


53. Ark.—kKeintz v. Hines, 226 S. 
W. 519, 148’ Ark, 658. 


Cal_i—Hardy v. Schirmer, 
998.) Loe Calne. 


oft .—Hall v. Hilley, 67 S.H. 428, 134 
Satis 


Md.—District Nat. Bank of Wash- 
ington v. Mordecai, 105 A. 586, 138 
Md. 419. 


Mo.—Dolph vy. Maryland Casualty 
Co., 261 S.W. 330, 303 Mo. 534; Wen- 
zel v. Busch, 259 S.W. wGes Allen v. 
Purvis, (App.) 30 S.W.(2a) 196: Dyer 
v. Brown, (App.) 25 S.W.(2d) 551; 
Edwards v. Schreiber, 153 S.W. 69, 


(Mo. 


124 P. 


For later cases, developments and changes in the law See Annotations, same title and section number. 


§§ 533-534] 


° 


sented** or unsupported by the evidence,®*® or which 
involve a question not in issue,°* or which are im- 
material;°7 and the trial court is not required to 
instruet as to issues of fact involving the jury’s 
common experience and the common experience or 
man.** 
need submit only enough issues to decide all the con- 
troverted questions and give each party fair and 
full opportunity to present his case in every as- 
So an issue need not be submitted where 
it was disproved by the witnesses of the party rais- 
ing it,°® where it could be determined in only one 
way,°° where it would necessarily be determined by 
the verdict,®! or where it was adequately covered 
in other instruections;*? and the court need not sub- 
mit every disputed evidentiary fact arising in a 
ease, even though pleaded, but only the essential facts 
warranting or defeating recovery.°* 
not tell the jury the reason for limiting the issues,°* 


understanding of the average 


pect. 5814 


TRIAL 


The court 


The court need 
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dering it has asked to have sustained as a matter of 
law and not submitted to the jury.®® 
instructs the jury that there is but one issue for 
them to determine, 
regard other issues is not error.°® 
has fully instructed on the issues at the request of the 
parties, it may omit reference thereto in instructions 
given on its motion. 


If the court 


failure to instruct them to dis- 
Where the court 


67 


Special charges applicable to the facts and not 
covered by the general charge should be given,°® 
but a rule requiring the court to give special charges 
presenting certain facts which, if determined to be 
true by the jury, would establish a specific defense 
set up, is limited in its application to cases where 
special pleas in avoidance are interposed.°® 


[§ 534] (2) Theories. 


his theory of the case made by the pleadings and 
issues presented to the jury by proper instructions, ‘° 


A party is entitled to have 


and it need not submit an issue which the party ten- | and, although it has been said that the court should 


168 Mo.App. 197; Scheffler v. City of 
Hardin, 124 S.W. 569, 140 Mo.App. 13. 

Tex.—Lamar v. Panhandle & §8. F. 
Ry. Co., (Commn.App.) 248 S.W. 34 
[rev (Civ.App.) 234 S.W. 605]; First 
Nat. Bank v. Rush, (Civ.App.) 227 
S.W. 3878 [mod on other grounds 
(Commn.App.) 246 S.W. 349 (motion 
to retax costs gr (Commn.App.) 249 S. 
W. 183)]; Pullman Co. v. Gulf, C. & 
Sof. Ry Go, «<Commn-App;) 231.S° 
W. 741 [rev Gulf, Cc. & S. F. 
v. Scripture, (Civ.App.) 
2691; Pate v. Gallup, (Civ.App.) 195 
SW. 1151 :s2eullman’ Co..y. Custer, 
(Civ.App.) 140 S.W.. 847. 

Utan.—Bryant v. Bingham 
Line, 208 P. 541, 60 Utah 299. 

54. Ala.—Birmingham R., etc., Co. 
v. Moore, 43 So. 841, 151 Ala. 327. 


Conn.—Alsop v. Swathel, 7 Conn. 
a 


Stage 


wa.—Dugane v. Hvezda Pokroku 
No. ay 119 N.W. 141. 

Kan.—Russell v. Gregg, '3 
49 Kan. 89. 

N.J.—Westcott v. Garrison, 
Law 132. 

Okl.—Wichita Falls & N. W. Ry. 
Colvy,, (Puckett,.u57--2.. i253 — ORL. 
463. 

Tex.—Gulf Cooperage Co. v. Aber- 
nathy, 116 S.W. 869, 54 Tex.Civ.App. 
Dots 

55. Garner v. New Jersey Videlity 
& Plate Glass Ins. Co., (Mo.App.) 200 
S.W. 448. 

Applicability of instructions to 
facts and evidence generally see infra 
§§ 660-668. 

56. U.S.—Titusville Fruit & Farm 
Lands Co. v. Porter, 249 F. 442, 162 
C.C.A. 8. 

Ga.—Deen v. Wheeler, 67 S.E. 212, 
7 Ga.App. 507. 


OnPs 1355 


6 N.J. 


Ill.—Krauss vy. Ballinger, 171 M11. 
App. 534 
Mo.—Rice-Stix Dry Goods Co. v. 


Sally, 96 S.W. 1030, 198 Mo. 682. 

Okl.—Okmulgee Supply Co. v. Rot- 
man, 291 P. 1, 144 Okl. 293. 

57. See supra § 532. 

58. Bailey v. City of Le Mars, 179 
N.W. 73, 189 Iowa 751. 

Duty to state legal commonplace 
see supra § 532. 

5814. Barefoot v. Lee, 83 S.E. 247, 
‘168 N.C. 189. 

59. Ft. Stockton Irrigated Lands 
oe v. Graef, (Tex.Civ.App.) 138 S.W. 


60. Todd vy. Meserve, 269 P. 710, 93 
Cal.App. 370. 

61. Davies v. Everett, 209 P. 
72 Colo. 104. 


{a] TDlustration.—In an action by 
agents against a subagent to recover 
a share of a commission paid to the 
subagent, wherein an_ instruction 
making recovery dependent on a dis- 
puted agreement to divide the com- 
mission, if defendant obtained or as- 
sisted in obtaining a purchaser, was 
given, a consideration for the con- 
tract necessarily followed from a ver- 
dict for plaintiffs, and it would have 
been bad practice, if not reversible 
error, to have submitted the question 
of consideration to the jury, when, if 
they found for plaintiffs, their verdict 
necessarily predicated a considera- 
tion. Davies v. Everett, 209 P. 799, 72 
Colo. 104. 


62. J. I. Case Threshing Mach. Co. 
v. Barnes, 117 S.W. 418, 133 Ky. 321, 
19 Ann.Cas. 246. 

[a] Rule applied.—Where, in an 
action based on a sale having taken 
place, the defense was an agreement 
by which the contract of sale never 
went into effect, and) the jury were 
instructed to find for plaintiff unless 
such agreement was entered into, it 
was not necessary to give instruc- 
tions presenting plaintiff's contention 
in respect of the binding force and ef- 


799, 


fect of the contract. J. ds Case 

Threshing Mach. Co. v. Barnes, 117 

SAE AUS loom icy. chad, slo Ann Oas: 
6 


Necessity of giving requested in- 
struction covered by instruction al- 
ready given see infra § 699. 

63. Acme Harvesting Mach. Co. v. 
pene Green: 153 S.W. 1069, 168 Mo.App. 
oo8. 

64. Corn Exchange Nat. 
Ochlare Orchards Co., 150 
97 Neb. 536. 

65. Shull, 
v. McCrum, 
1232 


66. Davis v. Atlas Assur. Co., 
P. 436, 885, 16 Wash. 232. 


67. Minden v. Vedene, 
330, 72 Neb. 657. 


68. Beaumont, S. L. & W. Ry. Co. 
v. Myrick, (Tex. Civ.App.) 208 S.W. 
Pecos. & Not. Ry.vCo. v. iChat= 
ten, (Tex.Civ. App.) 185 .S.Ws 911% 

69. Austin Mill & Grain Co. v. 
Lambert, (Tex.Civ.App.) 245 S.W. 
767; Woolley v. Canyon Exch. Co., 
(Tex.Civ. App.) 159 S.W. 403. 

la] Rule applied.—(1) “The rule 


Bank v. 
N.W. 651, 


Gill, Sammis & Stilwell 
162 N.W. 759, 179 Iowa 


47 


101 N.W. 


has generally been applied to cases 
in which the defenses sought to be 
embodied in special charges were not 
specifically covered by the main 
charge, and were interposed by spe- 
cial pleas, in avoidance of the case 
made by plaintiff.” Austin Mill & 
Grain Co. v. Lambert, (Tex.Civ.App.) 
245 S.-W... 767, 769. .(2) In an action 
for furnishing an inferior grade of 
seed wheat, the rule requiring spe- 
cial charges as stated in the text does 
not require the giving of a special in- 
struction specifically presenting the 
defense that defendant did not con- 
tract to furnish the grade alleged or 
represent that delivered to be of such 
grade. Austin Mill & Grain Co. v. 
Lambert, supra. (3) That there was 
an agreement to waive all commis- 
sions under the agreement sued on— 
agreement of defendant to 
with plaintiffs all commissions or 
profits on sale by defendant of M’s 
land—and to look to M for commis: 
sions, is not matter of affirmative de- 
fense, but admissible under a gen- 
eral denial, as regards right to a 
special charge thereon. Woolley v. 
Canyon»Exch. Co., (Tex.Civ.App.) 159 


S.W. 403 

70. Ala.—Western ‘Union Tele- 
graph Co. v. Smith, 66 So. 578, 189 
Ala. 534. 

Cal.—Raymond v. Hill, 143 P. 743, 
168 Cal. 473; Nelson v. Myers, 270 P. 
71S, 94 Cal.App. 66; Tognazzini v. 


Freeman, 123 P. 540, 18 Cal.App. 468. 


Idaho.—Jones v. City of Caldwell, 
ne P. 110, 20 Idaho 5, 48 L.R.A.N.S. 


Ill.—Klofski vy. Railroad Supply 
Co., 85 N.H. 274, 235 Ill. 146 [aff 138 
Tl. ‘App. 468]; Kokoshkey v. Chicago 


City Ry. Co., 162 Ill.App. 613: Ziehme 
v. Metz, 157 Til. App. 548; Keokuk & 
H. Bridge Co. v. Wetzel, 130 Ill.App. 


81 [aff 81 N.E. 864, 228 I. 253]; Chi- 
cago Union Traction Co. v. Hansen, 
125 Ill.App.' 158. 

Ind.—Baltimore & O. R. Co. v. Peck, 
101 N.E. 674, 53 Ind.App. 281. 

Iowa. J-Eintehinson: Purity Ice 
Cream Co. v. Des Moines City Ry. 
Co., 154 N.W. 890, 172 Iowa 527. 


Ky.— West Kentucky Coal Co. v. 
Shoulders’ Adm’r, 28 S.W.(2d) 479, 
234 Ky. 427 

Mass. Jehriahen v. Boston Elevat- 
ed R. Co., 102 N.E. 330, 215 Mass. 171. 

Mich.—Wendt v. Village of Rich- 
mond, 129 N.W..38, 164 Mich. 173. 


Mo.—King v. Wabash R. Co., 109 
S.W. 671, 211 Mo. 1; National Ware- 
house & Storage Co. v. Toomey, 163 


divide © 
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not give requested instructions hostile in theory, but 
should adopt a theory of its own and instruct in ac- 
cordance therewith,*! each party is entitled to have 


S.W. 558, 181 Mo.App. 64. 

Neb.—First Nat. Bank of Hastings 
v. Davis, 242 N.W. 655, 123 Neb. 304; 
Myers v. Moore, 124 N.W. 157, 85 
Neb. 715. 


Okl.—Spurrier Lumber Co. vy. Dod- 
son, 120 P. 934, 30 Okl. 412. 


Or.—Cerrano v. Portland Ry., Light 
& ower Co., 126 P: 37, 62 Or. 421; 
Ayer v. Moon, 117 P. 991, 59 Or. 599. 


Utah.—Martineau v. Hanson, 155 P. 
432, 47 Utah 549. 

Va.—-Norfolk & W. Ry. Co. v. Al- 
len, 87 S.E. 558, 118 Va. 428. 


Wash.—West v. Shaw, 112 P. 243, 
61 Wash. 227. 

[a] Elements of defense.—De- 
fendants are entitled to have the ju- 
ry told clearly what elements are 
necessary for defendants to establish. 
First Nat. Bank of Hastings v. Davis, 
242 N.W. 655, 123 Neb. 304. 


71. Melius v. Chicago, M. & P. S. 
Rive Cosplay P.575, wl Wash. 64; 


72. U.S.—Smith v. Carrington, 4 
Cranch 62, 2 L.Ed. 550; Douglass v. 
McAllister, 3 Cranch 298, 2 L.Ed. 445; 
Stoll v. Loving, 120 F. 805, 57 C.C.A. 
173. 

Ala. Alabama ~- Produce, Co. Ww, 
Smith, 141 So. 674, 224 Ala. 688; St. 
Louis & S. F. Ry. Ca. v. Dennis, 103 
So. 894, 212 Ala. 590; Birmingham 
Ry., Light & Power Co. v. Camp, 49 
So. 846, 161 Ala. 456; Louisville, etc., 
R. Co. v. Britton; 43 So. 108, 149 Ala. 
552; Bates v. Harte, 26 So. 898, 124 
Ala, 427, 82 Am.S.R. 186. 


Ark.—Cain v. Songer, 3 S.W.(2d) 
SID eel Oe ATK bo Ly First. Nat. sBank 
v. Stokes, 203 S.W. 1026, 1384 Ark. 368; 
Vaughan v. Cooper, 146 S.W, 5038, 103 
Ark. 260; Taylor v. McClintock, 112 
S.W. 405, 87 Ark. 243; Hot Springs 
St. R. Co. v. Hildreth, 82 S.W. 245, 72 
Ark. 572. 

Cal.—Ritchey  v. 
845, 204 Cal. 387; Buckley v. Silver- 
berg, 45 P. 804, 113 Cal. 673; Good- 
win v. McCabe, 17 P. 705, 75 Cal. 584; 
Bickford v. Pacific Electric Ry. Co., 
(App.) 8 P.(2d) 186; Brown vy. Yo- 
cum, 298 P. 845, 113 Cal.App. 621; 
Graham v. Consolidated Motor Trans- 
port Co., 297 P. 617, 112 Cal.App. 648; 
Cassinelli v. Bennen, 294 P. 748, 110 
Cal.App. 722; Murero v. Reinhart 
Lumber Co., 259 P. 494, 85 Cal.App. 
385; Waniorek v. United Railroads 
of San Francisco, 118 P. 947, 17 Cal. 
App. 121, 

Colo.—Denver City Tramway Co. v. 
Doyle, 167 P. 777, 63 Colo. 500. 


Conn.—Murphy v. Connecticut Co., 
81 A. 961, 84 Conn. 711; - Wilson y. 
Granby, 47 Conn. 59, 36 Am.R. 51. 


Ma.—Atlantic Coast Line R. Co. v. 
Shouse, 91 So. 90, 83 Fla. 156. 


Ga.—Sackett v. Stone, 41 S.E. 564, 
115 Ga. 466; Atlanta Consol. St. R. 
Co. v. Hardage, 21 S.E. 100, 93 Ga. 
450 Galt. v.. Jackson, 9 Ga. 151; 
Standard Oil Co. v. Parrish, 151 S.B. 
541, 40 Ga.App. 814; George vy. Roth- 
stein & Nelson, 132 S.E. 414, 35 Ga. 
App. 126; Shippey Bros. & White v. 
Owens, 86 S.E. 407, 17 Ga.App. 127; 
Harris v.50 Gay, 85) S.B.> 355)9 16 (Ga. 
App. 342; Elrod v. M. C. Kiser & Co., 
79 S.E. 375, 13 Ga.App. 471; Seaboard 
Air Line Ry. v. Sikes, 60 S.E. 868, 4 
Ga.App. 7. 


Idaho.—Keim v. Gilmore & P. R. 
Co5131 P. 656, 23 Idaho 511. 


Ill.—Thomas y. Chicago Embossing 
Co., 1388 N.E. 285, 307 Ill. 134; Klof- 


Watson, 268 P. 


TRIAL 


ski v. Railway Supply Co., 85 N.E. 
274, 235 Ill. 146 [aff 138 Il].App. 468]; 
Sampsell v. Rybcezynski, 82 N.E. 244, 
229 Ill. 75; Redfern v. McNaul, 53 
N.F. 569, 179 Ill. 2083; Baltimore, etc., 
Re Co. Wackaith,.5 le Neb SONG lion las 
58: Lanksford v. Cruse, 206 Ill.App. 
346; Illinois Cent. R. Co. v. McDan- 
iel, 199 Ill.App. 282; Amsler v. Se 

rae 


er, 173 Tl App. 337; Ridingertw, 
ledo} ' P.'& W. Ry. GCo., 168 -TieApp- 
284; Casey v. Grand Trunk Western 


Ry. Co., 165 Ill:App. 108; Karolinsky 
v. City of Chicago, 163), LLApp. 33; 
Mississippi Valley Traction Co. v. Co- 
burn, 132 Ill.App. 624; Keokuk, ete., 
Bridge Co. v. Wetzel, 130 Ill.App. 81 
[aff 81 N.E. 864, 228 Ill. 253]; Sub- 
urban R. Co. v. Malstrom, 105 Ill. 


App. 631; Edwards v. Dettenmaier, 
88 ill.App. 366; Illinois Cent. R. Co. 
v. Bryne, 78 Ill.App. 204; Chicago 


Heights Land Assoc. v. Butler, 55 Ill. 
App. 461; Chicago West Div. R. Co. 
v. Haviland, 12 Ill.App. 561; Irwin v. 
Atkins, 12 Ill.App. 431. 


Iowa.—Fahey v. Ancient Order of 
United Workmen, 195 N.W. 220; 
Biggs v. Seufferlein, 145 N.W. 507, 
164 Iowa 241; Brous v. Wabash R. 
Co 142.0 NEWir4l Cre 6GOn owas Ode: 
Kempe v. Bennett, 111 N.W. 926, 134 
Iowa 247; Durant v. Fish, 40 Iowa 
559; Owen v. Owen, 22 Iowa 270. 


Kan.—Binkley v. Dewall, 58 P. 1028, 
9 Kan.App. 891. 


Ky.—c. L. & L. Motor Express v. 
Lyons, 53 S.W.(2d) 978, 245 Ky. 611; 
Peak v. Arnett, 26 S.W.(2d) 1035, 233 
Ky. 756; Shafer v. Chesapeake & O. 
Ry. Co., 14 S.W.(2d) 780, 228 Ky. 219; 
Penn Furniture Co. v. Ratliff, 238 S. 
W. 393, 194 Ky. 1623 Chicago, M. & 
(CAV IRS OOR ie Siewaies SPN Seana ial Gey! 
Ky. 529; Stearns Coal & Lumber Co. 
v. Williams, 186 S.W. 931, 171 Ky. 46; 
Pack v. Camden Interstate Ry. Co., 
157 S.W. 906, 154 Ky. 535; Julius 
Winter, Jr, & Co. v. Forrest, 140 S: 
WW.) PLOO5, 45 key SSin Jel Case 
Threshing Mach. Co. v. Barnes, 117 
S.W. 418, 133 Ky. 321, 19 Ann.Cas. 
246; Louisville & N. R. Co. v. King’s 
Adm ’r, -115 S.W. 196,-7131 Ky. 347; 
Tully v. Louisville, ete., R. Co., 97 
S.W. 417, 30 Ky.L. 87; Bailey v. Ty- 
gart Valley Iron Co., 10 S.W. 234, 10 
Ky.L. 676. 


La.—Union Bank vy. Thompson, 8 
Rob. 227. 


Md.—Board of Com’rs of Howard 
County v. Pindell, 89 A. 1134, 122 Mad. 
693; Board of Com’rs of Howard 
County v. Pindell, 85 A. 1041, 119 Mad. 
69; Singer Sewing Mach. Co. vy. Lee, 
66 A. 628, 105 Md. 663; Lion v. Balti- 
more City Pass. R. Co., 44 A. 1045, 90 
Md. 266, 47 L.R.A. 127; Eureka Fer- 
tilizer Co. v. Baltimore Copper, ete., 
Co., 27 A. 1035, 78 Md. 179; Birney 
v. New York, etc., Printing Tel. Co., 
18 Md. 341, 81 Am.D. 607; Fells Point 
Sav. Inst. v. Weedon, 18 Md. 320, 81 
erie 603; Wells v. Turner, 16 Md. 


Mass.—Coffin v. Coffin, 4 Mass. 1, 3 
Am.D. 189. 


Mich.—Ueck v. Meatz, 158 N.W. 888, 
192 Mich. 439; Trombly v. Trombly, 
64 N.W. 56, 106 Mich. 227; Poole v. 
Consolidated St. R. Co., 59 N.W. 390, 
100° Mich. 379; 25 IRA. 1744) Com- 
stock v. Norton, 36 Mich. 277; Sword 
y. Keith, 31 Mich. 247. 


Minn.—Sohns v. M. B. Hubbard 
Grocery Co., 203 N.W. 782, 163 Minn. 
187; Robertson v. Burton, 92 N.w. 
588, 88 Minn, 151; De Foe v. St. Paul 
City R. Co., 68 N.W. 35, 65 Minn. 319, 
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his theory submitted to the jury if there is any evi- 


dence to sustain it;*? 
should be stated with equal clearness and complete- 


and the theories of each 


Miss.—Crow v. Burgin, 38 So. 625; 
Levy v. Gray, 56 Miss. 318. 


Mo.—State ex rel. and to Use of 
Dunklin County v. McKay, 30 S.W. 
(2d) 838, 325 Mo. 1075; Root v. Quin- 
Cy, One Kar Cre Col ad SSeVWVi GLO), 
237 Mo. 640; Kirchner v. Collins, 53 
S.W. 1081, 152 Mo. 394; Coleman v. 
Roberts, 1 Mo. 97; Becker v. Malpe, 
(App.) 50 S.W.(2d) 695; Alexander 
v. Wabash Ry. Co., (App.) 38 S.W. 
(2d) 545; Feurt v. Lotspeich, 273 S. 
iW. 240; 224° Mo-App. Saas) Millerwvs 
Kansas City Rys. Co., (App.) 247 S. 
W. 230; Smith v. Southern, 236 S.W. 
413, 210 Mo.App. 288; Jennings v. 
Cooper, (App.) 230 S.W. 325; Low v. 
Paddock, (App.) 220 S.W. 969; Har- 
ris v. Terminal R. Ass’n of St. Louis, 
218 S.W. 686, 203 Mo.App. 324; Ganahl 
v. United Rys.~ Co. of St. Louis, 197 
S.W. 159, 197 Mo.App. 495; Gollins v. 
Rankin Farms, (App.) 180 S.W. 1053; 
Thornton v.*Mersereau, 151 S.W. 212, 
168 Mo.App. 1; Clapper v. Mendell, 
69 S.W. 669, 96 Mo.App. 40; Kraft v. 
McBoyd, 32 Mo.App. 399. 


Neb.—Beauchamp v. Leypoldt, 188 
N.W. 179, 108 Neb. 510, 27 A.L.R. 65; 
McKennan v. Omaha & C. B. St. R. 
Co.,, 146 N.W. 1014, 95 Neb. 643 [reh 
den 149 N.W. 826, 97 Neb. 281]; Haub- 
er v. Leibold, 107 N.W. 1042, 76 Neb. 
706; Colgrove v. Pickett, 106 N.W. 
453, 75 Neb. 440; Omaha St. R. Co. v. 
Boeson, 94 N.W. 619, 68 Neb. 4387; 
Chicago, etc., R. Co. v. Buckstaff, 91 
N.W. 426, 65 Neb. 334; Boice v. Palm- 
er, 75 N.W. 849, 55 Neb. 389; Hancock 
v. Stout, 44 N.W. 446, 28 Neb. 301; 
Lansing v. Wessell, 97 N.W. 815, 5 
Neb. (Unoff.) 199; Figg v. Donahoo, 
95 N.W. 1020, 4-Neb. (Unoff.) 661; 
Morrill v. McNeill, 91 N.W. 602, 3 Neb. 
(Unoff.) 220. 


Nev.—Crosman v. Southern Pac. 
Co., 173) P2223) *42° Nev. 92" Zelavan 
v. Tonopah Belmont Development 
Cor, 1149" P2188) 39° Nev. a: 


N.J.—Scott v. Mitchell, 
Law 346. 


N.M.—Southern Pac. Co. v. Ste- 
phens, 6 P.(2d) 934, 36 N.M. 10; Sala- 
zar v. Garde, 298 P. 661, 35 N.M. 353. 


N.Y.—Zabriskie v. Smith, 13 N.Y. 
322, 64 Am.D. 551; Wood v. Dudley, 
176 N.Y.S. 494, 188 App.Div. 136; 
Bronk v. Binghamton R. Co., 79 N.Y. 
S. 577, 79 App.Div. 269; Kearns v. 
Brooklyn Heights R. Co., 69 N.Y.S. 
856,. 60 App.Div. 631; Jacobson v. 
Fraade, 107 N.Y.S. 706, 56 Misc. 631; 
AE at iat v. VanAlstyne, 3 Wend. 


N.C.—Globe Indemnity Co. v. Sylva 
Nanning Co.) U2) Sak 46S. 187 SN Gs 
190; Raleigh Real Estate Co. v. Mos- 
er, 95 S:H7498, 175 N.C. 255." Allen*v, 
Durham Traction Co., 144 N.C. 288, 
56 S.E. 942; Braswell v. Johnston, 12 
S-Be O15 1.08 Ni O1503) WAreyity. Ste. 
phenson, 34 N.C. 24. 


Ohio.—Ross v. Hocking Valley Ry. 
Co., 178 N.E. 852, 40 OhioApp. 447; 
Cleveland Ry. Co. v. Snowden, 15 Ohio 
App. 42. 

Okl.—Maney Bros. & Co. v. Black- 
burn, 13 P.(2d) 177, 158 Okl. 298; For- 
rester v. Jones, 297 P. 810, 148 Okl. 
88; Southwest Radio Supply Co. vy. 
Small, 276 P. 747, 136 Okl. 177; Fisk 
v. Ellis, 271 P. 158, 133 Okl. 48; Tib- 
bets & Pleasant v. Benedict, 261 P 
551, 128 Okl. 106; Pate v. Smith, 261 
P. 189, 128 Okl. 29; Atchison, T. & sg. 
FE. Ry. Co. v. Ridley, 249 P. 289, 119 
Okl. 138; Republic Nat. Bank of St. 
Louis, Mo. v. First State Bank of 
Oilton, 2387 P. 578, 110 Okl. 299: Bow- 


4 NED: 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 534] 


ness.*3 


not constituting a defense.77 


Defendant is entitled to have his defenses 
fully and clearly presented to the jury,’* and this 
rule has been applied to such defenses as misjoinder 
of parties’® and contributory negligence.’® 
right to have defensive theories submitted does not 
warrant a direction to find for defendant on facts 
The right to have in- 
structions on any issue, theory, or defense which 


TRIAL 


The 


the evidence tends to support is not affected by the 


er v. Selby, 232 P. 402, 105 Okl, 241; 
W. R. Pickering Lumber Co. v. Sher- 
ritt, 233 P. 179, 105 Okl. 52; Kimmell 
Ves Goehier, 226) P. °576,, 99. Ok). 2735 
Jones v. Hughes, 223 P. 135, 97 Okl. 
126; New y. Bradshaw, 214 P. 557, 
89 Okl. 205; J. Crouch & Son v. Hu- 
ber, 209 P. 764, 87 Okl. 83; Klein v. 
Muhlhausen, 200 P. 436, 83 Okl. 21; 
Campbell v. Thomas-Godfrey Land & 
Doan UCo; AMP 1452... Si sOkl 201s 
Holmboe v. Neale, 171 P. 334, 69 Okl. 
183; Bristow v. Central State Bank, 
173 P. 221, 68 Okl. 195;-Choctaw Cot- 
ton Oil Co. v. Williams, 168 P. 792, 
66 Okl. 245; Mountcastle v. Miller, 
166 P. 1057, 66 Okl. 40; Menten v. 
Richards, 153 P. 1177, 54 Okl. 418; 
Henryetta Coal & Mining Co. v. 
O'Hara, 150) -Peo19'4 5 50 /OKIS 1595: 4St. 
Louis & S. F. R. Co. v. Posten, 124 
P52, 30. Oklse2 1: 


Or.—Weinstein v. Wheeler, 15 P. 
(2d) 383; Snabel v. Barber, 300 P. 
331, 137 Or. 88; Manning v. Helbock, 
295 P. 207, 135 Or. 262; Richanbach v. 
RUDY; G20 Sens OO ee OO MEOrs VallT: 
Schrunk v. Hawkins, 289 P. 1073, 133 
Or. 160; Ramp v. Osborne, 239 P. 112, 
115 Or. 672; Collins v. United Brok- 
ers? Co., 194-Ps 458, 99 Or. 5563, Van 
Orsdol v. Hutchcroft, 163 P. 978, 83 
Or. 567; West v. McDonald, 127 P. 
784, 64 Or. 203; Fiore v. Ladd, 36 P. 
572, 25 Or. 423. 

‘Pa.—Tiribassi v. Parnell, Cowher & 
Co., 161 A. 477; Kehoe v. Allentown, 
eter (LYACiiOn Os 74 10T At 3 LOr Sy aka, 
474; Hamilton v. Menor, 2 Serg.&R. 
70; Smith v. Thompson, 2 Serg.&R., 
49; Powers v. McFerran, 2 Serg.&R. 
44; Thomas v. Butler, 24 Pa.Super. 
305. 

S.C.—Chesser v. Tyger River Pine 
COni1 52 Sk 646; 155 SiC.356. 

S.D.—Troy Min. Co. v. Thomas, 88 
N.W. 106, 15 S.D. 238. 

Tenn.—Memphis St. R. Co. v. New- 
man, 69 S.W. 269, 108 Tenn. 666; 
Cochran v. Pavise, 1 Tenn.Civ.A. 1. 


Tex.—Wichita Falls, Ranger & 
Fort Worth Ry. Co. v. Combs, 268 S. 
W. 447, 115 Tex. 405 [aff (Civ.App.) 
250 S.W. 714, and mod 283 S.W. 135, 
115 Tex. 405]; Whitsett v. Miller, 
Tex. Unrep.Cas. 203; Hoover V: 
Smallwood, (Civ.App.) 45 S.W.(2d) 
702; Abel v. Maxwell Hardware Co., 
(Civ.App.) 28 S.W.(2d) 312; Hutton 


v. Burkett, (Civ.App.) 18 S.W.(2d) 
740; Davis v. Hill, (Civ.App.) 271 S. 
W. 281; Hamilton v. Harris, (Civ. 


App.) 204 S.W. 450; Kuehn v. Neuge- 
bauer, (Civ.App.) 204 S.W. 369; Bak- 
er v. Williams, (Civ.App.) 198 S.W. 
808; Pullman Co. v. Moise, (Civ.App.) 
187 S.W. 249; Warren v. Kimmell, 
(GivtADD) 2) 41 oS. We Loo), iBangle® v. 
Missouri, K. & T. Ry. Co. of Texas, 
(Civ.App.) 140 S.W. 374; Interna- 
tional & G. N. R. Co. v. Williams, 
(Civ.App.) 129 S.W. 847; Western 
Union Telegraph Co. v. Matthews, 
(Civ.App.) 129 S.W. 843; Houston, E. 
& W. T. Ry. Co. v. Moyer, (Civ.App.) 
128 S.W. 1135; Posener v. Harvey, 
(Civ.App.) 125 S.W. 356; lLyon_v. 
Bedgood, 117 S.W. 897, 54 Tex.Civ. 
App. 19; San Antonio Mach., etc., Co. 
vy. Campbell, (Civ.App.) 110 S.W. 770; 
Northern Texas Traction Co. v. Mo- 
berly, (Civ.App.) 109 S.W. 483; Tex- 
_arkana, etc., R. Co. v. Bell, (Civ.App.) 


| 


LODWS.W. cll 6% 3) Texas vetenilR. Col vy. 
Huber, (Civ.App.) 95 S.W. 568; Ber- 
ing Mfg. Co. v. Femelat, 79 S.W. 869, 
35 Tex.Civ.App. 36; Dabney v. Con- 
ley, (Civ.App.) 65 S.W.-1124; Mis- 
souri, etc., R. Co. v. Cardena, 54 S.W. 
312,22 Tex.Civ.App. 300; MeCarty v. 
Houston, ete., R. Co., 21 Tex.Civ.App. 
568, 54 S.W. 421; Galveston, H. & S. A. 
R. Co. v. Kinnebrew, 27 S.W. 631, 7 
Tex.Civ.App. 549; Bruni v. Garza, (Civ. 
App.) 26 S.W. 108; Weis v. Dittman, 
23) S.W. 229, 4 Pex.Civ.App. 35. 


Utah.—Morgan vy. Bingham Stage 
Mines Cogs 283.) Ps 1.605175 » Utah; 87 ; 
Pratt'w. Utah Light) & Traction Co., 
169) Bit868, 57 aUitah! 740 Toone iw. Jeet 
bea Const. Co., 121 P. 10, 40 Utah 


Vt.—Morse v. Ward, 150 A. 132, 102 
Vt. 433; Coolidge v. Ayers, 57 A. 970, 
76 Vt. 405; Whitney v. Lynde, 16 Vt. 
579; Brainard & Newton v. Burton & 
Withey, 5 Vt. 97; Fletcher v. How- 
ard, 2 Aik. 115, 16 Am.D. 686. 


Va.—Clinchfield Coal Corporation 
v. Compton, 139 S.E. 308, 148 Va. 437, 
55 A.L.R. 1376; Lackey v. Price, 128 
S.E. 268, 142 Va. 789; Baylor v. Hoov- 
er, 97 S.E. 309, 123 Va. 659; Norfolk 
& W. Ry. Co. v. Parrish, 89 S.E. 923, 
119 Va. 670; Virginia Ry. & Power 
Co. v. McDemmick, 86 S.E. 744, 117 
Va. 862; Miller & Co. vy. Lyons, 74 
SS. 19457 1938" Var 2753" Adamson’s 
Adm’r v. Norfolk & P. Traction Co., 
69 S.H. 1055, 111 Va. 556; New York, 
P. & N. R. Co. v. Wilson’s Adm’r, 64 
S.E. 1060, 109 Va. 754; Tyson v. Wil- 
liamson, 32 S.B. 42, 96 Va. 636; Ber- 
tha Zine Co. v. Martin, 22 S.E. 869, 93 
Va. 791, 70 L.R.A. 999; New York, 
etce., R. Co. v. Thomas, 24 S.E. 264, 92 
Va. 606; Gordon v. Richmond, 2 S.E. 
(27, 83 Va. 436. 


W.Va.—Morris v. Parris, 157 S.E. 
£05271 10. 5 W.Va. 22022 3S Willlamet iv. 
Schehl, 100 S.E. 280, 84 W.Va. 499; 
Jones v. Riverside Bridge Co., 73 S. 
BE. 942, 70 W.Va. 374; Stanton v. City 
ght 66 S.H. 514, 66 W.Va. 

Wis.—Zonne v. Wiersom, 3 Pinn 
219, 3 Chamnadl. 240: 

“A party is entitled to have his case 
submitted to the jury on the theory 
of his evidence as well as upon the 
theory of the whole evidence.” Mor- 
gan v. Bingham Stage Lines Co., 283 
P. 160, 166, 75 Utah 87. 

“One duty that a Judge must al. 
ways perform is that of stating to the 
jury with reasonable clearness the 
grounds upon which a plaintiff seeks 
recovery, and the reasons urged by 
defendant for non-recovery.” ~ Coch- 
ran v. Pavise, 1 Tenn.Civ.A. 1, 4. 


[a] Instruction on any theory.— 
A party is entitled to any proper 
charge on any theory as to the hap- 
pening of the occurrence causing the 
injury which the jury could have 
adopted from the evidence. Ross v. 
Hocking Valley Ry. Co., 178 N.E. 852, 
40 OhioApp. 447. 


{[b] Affirmative and negative of 
one party’s theory.—Where the tes- 
timony sustained the theory of both 
parties, the failure to submit defend- 
ant’s theory was erroneous, although 
the court submitted the affirmative 
and negative of plaintiff’s theory. 
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fact that there is countervailing testimony.7* Where 
a case or a defense is based on more than one theory, 
the jury should be instructed on all of them,*® but 
the instructions should permit recovery on only one 
of several irreconcilable theories ;*° 
ease has been tried on one theory, it is not neces- 
sary to submit it on another.*? 
right to have submitted a theory which is contrary 


and where a 


A party has no 


West v. McDonald, 127 P. 784, 64 Or. 
203. } 

[ec] Improper pleading.— Where 
plaintiff’s evidence indicated she was 
thrown and hurt “after” getting into 
the rear vestibule of a street car, and 
the company’s evidence indicated she 
was not on the car at all, but was 
thrown and hurt by grasping the 
moving car ‘from the ground” after 
coming from behind it, defendant’s 
right to have its theory of the case 
submitted to the jury was not af- 
fected by the fact that plaintiff’s con- 
tributory negligence may have been 
improperly pleaded, since, if defend- 
ant’s theory was correct, plaintiff had 
no case at all, not merely because 
she was negligent, but because de- 
fendant was not. Miller v. Kansas 
City Rys. Co., (Mo.App.) 247 S.W. 230. 


73. Morse v. Ward, 150 A, 132, 102 
Wiidooe 
74. Kirkpatrick v. American Creo- 


soting Co., 37 S.W.(2d) 996, 225 Mo. 
App. 774; Scott v. Northern Texas 
‘Traction Co., (LexiCivz App.) 1 oOo. 
209. And see cases infra notes 75, 76. 


75. Taylor v. Stockwell, 145 P. 743, 
147 P. 328, 22 Wyo. 492. 


76. Cal.—-Hoffman Vv. Southern 
Pac. Co., 258 P. 397, 84 Cal.App. 337. 


Mich.—Harnauw' v. Haight, 155 N.W. 
563, 189 Mich. 600. 


Mo.—Sullivan v. Chauvenet, (App.) 
186 S.W. 1090; Derrington v. City of 
Poplar Bluff, (App.) 186 S.W. 561; 
Stephens v. City of El Dorado 
eee 171 S.W. 657, 185 Mo.App. 
464. 


Ohio.—Behm vy. Cincinnati, D. & T. 
Pe Co., 99 N.B. 3838, 86 OhioSt. 
209. 


Tex.—Southern Traction Co. v. 
Jones, (Civ.App.) 209 S.W. 457; Tex- 
as & P. Ry. Co. v. Johnson, 118 S.W. 
1117, 55 Tex.Civ.App. 495. 


Wash.—Polk vy. Spokane Interstate 
Fair, 132 P. 401, 73 Wash. 610. 


77. Shafer vy. Chesapeake & O. Ry. 
Co., 14 S.W.(2d) 780, 228 Ky. 219. 


78 King v. Wabash R. Co., 109 S. 
W. 671, 211 Mo. 1; Jennings v. Coop- 
er, (Mo.App.) 230 S.W. 325; Klein v. 
Mulhausen, 200 P. 436, 838 Okl. 21; 
Holmboe v. Neale, 171 P. 334, 69 Okl. 
183; Morris v. Parris, 157 S.E. 40, 110 
W.Va. 102. 


79. Jackson v. Pruitt, 144 S.E. 921, 
38 Ga.App. 617; McDougall v. Kasis- 
ka, 282 P. 943, 48 Idaho 424 [cert den 
Hews 347, 281 U.S. 740, 74 L.Ed. 


Duty to submit all issues see in- 
fra § 535. 


80. Offeman_ v. Robertson-Cole 
Studios, 251 P. 830, 80 Cal.App. 1. 


81. Gilbert v. Davidson Const. Co., 
2038) Pe Lids) 110) Kan i298: 


[a] Thus the trial having been on 
the theory that erecting and operat- 
ing a rock crusher within forty-three 
feet of plaintiff's residence was a 
nuisance, and not that the machine 
was defective or unskillfully operat- 
ed, it was not necessary to submit 
the case on the theory that negligence 
other than in the location was essen- 
tial. Gilbert v. Davidson Const. Co., 
203 P. 1113, 110 Kan. 298. 
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to the law applicable to the case.? 


missible to state the respective theories of both par- 
ties on a certain question in a single instruction,** 
they need not be,8* and generally they should not 
party cannot complain that his theory 
of the case was not presented in his opponent’s in- 
struction,’* if it is clearly brought out in instruc- 


be;®> and a 


tions given at his request.** 


Theories unsupported by evidence.*® 
quiring the court to instruct on all issues of the 
case raised by the pleadings and evidence 
not require an instruction on a theory not supported 
by the evidence,?® and an instruction to disregard 
an unsupported count in a decjaration should be 


given.°1 


Elimination of theories not involved. While gen- 
erally parties have no right to have a jury instruct- 
ed upon causes of action not involved in the case 


Sturm. v. Gentral Oil Co, 156 
Ill.App. 165; Dalias Opera House 
Ass’n vy. Dallas Enterprises, (Tex. 
Civ.App.) 288 S.W. 656 [Laff (Commn. 
App.) 298 S.W. 397]. 

[a] Zllustration.—Defendant has 
no right to have its theory of the in- 
terpretation of a contract, which the 
court rejected, submitted to the jury. 
Dallas Opera House Ass’n v. Dallas 
Enterprises, (Tex.Civ. App.) 288 S.W. 
656 [aff (Commn.App.) 298 S.W. 397]. 

83. See infra § 609. 

4a PicuspUrs iC. Cay Oo) SU. eas EC Ye 
Co. v.. Hoffman, 107 N.E. 315, 57 Ind. 
ISO AS les NW ONICAS OM Rn Ie Go) bavi. (CO. 
v. Groves, 44 P. 628, 56 Kan. 601; 
Turner v. Snyder, 123 S.W. 1050, 139 
Mo.App. 656. See ‘Nyman v. Gasche, 
190 TilApp. 115. 


es. Chicago, R. 1. & PP. R. Co. v. 
Groves, 44 P. 628, 56 Kan. 601. 


86. Meadows v. Pacific Mut. L. 


82. 


Ins. Co., 31 S.W..578, 129 Mo. 76, 50 
Am.S.R. 427. 
87. Meadows v. Pacific Mut. L. 


Ins. Co., supra; State v. Hope, 14 S. 
W. 985, 102 Mo. 410; White v. Lee, 
(Mo.App.) 204 S.W. 936; Thackston 
Wer eort peoviel, .eCtc.,. a) CO. US S.n. 
LT AOS: Or 18.0). 

88. Applicability of instructions 
to facts and evidence generally see 
infra §§ 660-668. 

gs9. See supra § 533. 

90. Bell’s Adm’r vy. Louisville Ry. 
Co., 146 S.W. 383, 148 Ky. 189. 


91. Bachmann vy. Southern Coal & 
Mining Co., 165 Ill.App. 485. 


92. Standard Oil Co. v. Davis, 94 
So. 754, 208 Ala. 565; Fairfax v. King, 
107 So. 722, 21 Ala.App. 306. 


93. Standard Oil Co. v. Davis, 94 
So. 754, 208 Ala. 565; Fairfax v. King, 
107 So. 722, 21 Ala.App. 306. 


94. Form, requisites, and sufficien- 
cy of instruction see infra §§ 609-611. 

Right to have all theories submit- 
ted see supra § 534. 


95. Ala.—Morris v. Corona Coal 
Co., 109 So. 278,.215 Ala. 47; Graves 
& Gross v. Leach, 68 So. 297, 192 Ala. 
164; Lamar v. King, 53 So. 279, 168 
Ala. 285; Louisville & N. R.- Co. v. 
Britton, 43 So. 108, 149 Ala. 552, 

Conn.—Lawlor vy. Cornelis, 124 A. 
844, 100 Conn. 680. 

Ga.—City of Dalton v. Humphries, 


77 S.E. 790, 139 Ga. 556; Guggenheim- 
er & Co. v. Levinson, 127 S.B. 670, 33 


oe App. 701; Gillis v. Estroff, 121 Ss. 
He 339,’ 31 Ga App: °50)1): Salios Vi 
Swift, 102 S.E. 869, 25 Ga. App. 96; 


TRIAL 


While it is per- | on trial,®? yet, 


~ 


[§§ 534-536 


where the case on trial has some 
element or elements in common with some other 
cause of action, so that confusion may arise in the 
minds of the jury as to the issues involved, an elim- 
ination instruction®* should be given. 

[§ 535] b. Duty To Submit All Issues.°4 
court should instruct the jury on all the issues®® and 


The 


theories®® presented by the pleadings and the evi- 


The rule re- | dence. 


89 does 


Hach party is entitled to have his whole 
cause of action or whole defense presented to the 
jury,®? and where more than one cause of action 
is alleged, plaintiff is entitled to have the jury clear- 
ly and definitely instructed on each of them.°®® 


[§ 536] c. Affirmative and Negative of Issues. 


A 


litigant is entitled to have his defense or cause of 


Massey, 102 S.E. 456. 25 
Ga.App. 82; King v. Luck Illustrat- 
ing Co., 94 S.E. 890, 21 Ga.App. 698; 
Savannah Electric Co. v. Johnson, 76 
S.E. 1059, 12 GaApp. 111; Pope v. 
Grovenstein & Bishop, 71 S.E. 493, 9 
Ga.App. 325; Georgia Ry. & Electric 
Co. v. Baker, 58 S.H. 88, 1 Ga.App. 
832. 

Towa.—First Nat. Bank of Shenan- 
doah vy. Cook, 153 N.W. 169, 171 Iowa 
41. 


Rushin v. 


182 S.W. 840, 168 


Wilson-Hicks Co., 
S.W. 873, 


Ky. 648 [mod on reh ‘185 
170 Ky. 238]. 


Mont.—Best vy. Beaudry, 205 P. 239, 
62 Mont. 485. 


N.Y.—Marion v. B. G. Coon Const. 
Co., 110 N.E. 444, 216 N.Y. 178. 

N. C.—Cherry v. Atlantic Coast Line 
R.iCos, 119-S UB. 36,7 186 NG. 2:63; 


Texi——Gulf; (C4 &vSuk. Rye Co.ov. 
Gorman, 245 S.W. 418, 112 Tex. 147; 
Gulf Pipe Line Co. v. Hurst, (Civ. 
App.) 230 S.W. 1024; Parks v. Sulli- 
van, (Civ.App.) 152 S.W. 704; Epper- 
son v. International & G. N. R. Co., 
125 S.W..117, 59 Tex.Civ.App. ‘66. 


Utah.—McKinney v. Carson, 99 P. 
660, 35 Utah 180. 


Vt.—Ryder v. Vermont Last Block 
COW e eA Soyo Nat hoo. 


Va.—Adamson’s Adm’r v. Norfolk 
& P. @raction) Co, 69. S.E. 1055." 111 
Va. 556. 


Wis.—Gherke v. Cochran, 222 N.W. 
304, 223 N.W. 425, 198 Wis. 34. 


See Reynolds v. Alton, Granite City 
Cee Louis Traction Co., 183 Ill.App. 


96. Marion vy. B. G. Coon Const. 
Co., 110 N.E. 444, 216 N.Y. 178; An- 
derson v. Wallowa Nat. Bank, 198 P. 
560, 100 Or. 679; Miller & Co. v. Ly- 
ons, 74,S3H. 194, 118 Vas 275. 


97. Jones v. Alred, 153 S.E. 444, 41 
Ga.App. 472; Louisville RyVTIComny, 
Jackey, 35 S.w. (2d) 28, 237° Ky. £25. 


98. Giveen v. Aecche ws, 223 N.W. 
649, 118 Neb. 125. 

99. Ill—Stone v. Kreis, 202 Ill. 
App. 43. 


Ky.—Louisville & N. R. Co. v. Me- 
Coy, 197 S.W. 801, 177 Ky. 415. 

Mo.—Houchin v, Hobbs, (App.) 34 
S.W.(2d) 167; Webb vy. Byrd, 219 S. 
W. 683, 203 Mo.App. 589; Rooker Vv. 
Deering Southwestern Ry. Co., (App.) 
204 S.W. 556. 

Neb.—Mentz v. Omaha & C. B. St. 
Ry. Co., 170 N.W. 889, 103 Neb. 216 
[reh den 173 NW. 478]. 


action affirmatively submitted.°® 
is authority to the contrary,! instructions submitting 
the converse of instructions given at the request 


So, although there 


N.H.—Bjork v. U. S. Bobbin & Shut- 
tle Co., 111 A. 284, 79 N.H. 402. 


N.C.—Roberson v. Stokes, 106 S.E. 
151, 181 N.C. 59; Raleigh Réal Estate 
Co. v. Moser, 95 S.E. 498. 


Okl.—Smith v. Maher, 202 P. 321, 
84 Okl. 49, 23 A.L.R. 270. 


Or.—De Vol v. Citizens’ Bank, 179 
P.. 282, 181 P. 985, 92 Or. 606. 


Tex.—Robinson vy. Aitna Life Ins. 
Co., (Commn.App.) 276 S.W. 900 [aff 
(Civ.App.) 262 S.W. 118, motion for 
rehearing overr 277 S.W. 629]; Gam- 
mage v. Gamer Co., (Commn.App.) 
213 S.W. 930 [setting aside (Commn. 
App.) 209 S.W. 389 (rev (Civ.App.) 
162 S.W. 980)]; Malchoff v. Austin- 
Morris Co., (Civ.App.) 52 S.W.(2d) 
682; Pedigo & Pedigo v. Croom, (Civ. 
App.) 37 S.W.(2d) 1074; Chicago, R. 
I. & G. Ry. Co. v. Pipes, (Civ.App.) 
33 S.W.(2d) 818; World Oil Co. v. 
Hicks, (Civ.App.) 19 S.W.(2d) 605 
[aff (Commn.App.) 34 S.W.(2d) 581]; 
Wichita Valley Ry. Co. v. Williams, 
(Civ.App.) 6 S.W.(2d) 439; Enter- 
prise Co. v. Glenn, (Civ.App.) 290 S. 
W. 806; McElroy v. Dobbs, (Civ.App:) 
229 S.W. 674; Long v. Calloway, (Civ. 
App.) 220 S.W. 414; Bering Mfg. Co. 
v. Sedita, (Civ.App.) 216 S.W. 639; 
Galveston, H. & S. A. Ry. Co. v. Wil- 
son, (Civ.App.) 214 S.W. 773; Mis- 
trot-Calahan Co. v. Missouri, K. & T. 
Ry. Co. of Texas, ¢(Civ.App.) 209 S. 
W. 775; Southern Traction Co. v. 
Jones, (Civ.App.), 209 S.W. 457; 
Quanah, A. & P. Ry. Co. vy. Lancaster, 
(Civ. App.) 207 S.W. 606; Sherrill v. 
Union Lumber Co., (Civ. App.) 207 S. 
W. 149: Jackson’ y. ‘Graham, (Civ. 
App.) 205 S.W. 755; Kansas City, M. 
&, OP Rye ICOn We Swift, (Civ.App.) 204 
S.W. 135; Kansas City, M. & O. Ry. 
Co. of Texas v. Weatherby, (Civ. App. ) 
203 S.W. 793; Hart-Parr Co. v. Paine, 
(Civ. App.) 199 S.W. 822 [rev on oth- 
er grounds (Commn.App.) 228 S.W. 
121]; Shaller vy. Johnson-McQuiddy 
Cattle Co., (Civ.App.) 189 S.W. 553; 
Magnolia Petroleum Co. v. Ray, (Civ. 
App.) 187 S.W. 1085; Southwestern 


Telegraph & Telephone Co. v. An- 
drews, (Civ.App.) 178 S.W. 574; Pe- 
cos & N..T. Ry. Co. v. Finklea, (Civ. 


App.) 155 S.W. 612: St. Louis South- 

western Ry. Co. of Texas vy. Langston, 

(Civ.App.) 125 S.W. 334. 
Va.—Baylor v. Hoover, 97 S.B. 309. 


W.Va.—Williams v. Schehl, 100 S. 
BH. 280. 


1. ‘Pacific Mut. Life Ins. Co. -v. 
Smith, 266 S.W. 279, 166 Ark. 403; 
Kalberer Vv. Wilmore, LT BoA, 65 
Colo, 411. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 536-538] 


of one party should be given at the request of the 
other.’ It is not necessary to give instructions which 
are the antithesis of instructions given,? nor is it 
necessary, when an affirmative instruction is given 
a jury, defining a party’s legal duties, also to state the 
instruction in such a way as to negative all other 


cases.* 


[§ 537] d. Several Counts or Defenses. 
plaintiff declares upon several counts, he is entitled 
to an instruetion that, if he has proved any one of 
the causes of action alleged, he is entitled to recov- 
er;° but the case should be submitted so as to guard 
against a contradictory verdict;® and so, where a 
count in a contract is joined with a count in tort 
for the same cause of action, the court should in- 
struct the jury that recovery can be had on only one 


fa] In Missouri (1) it has been 
held by the supreme court not to be 
error to refuse an instruction asked 
by defendant which is but the con- 
verse of one given for plaintiff. Doo- 
ay v. California Woolen Mills Co., 216 
S.W. 531. (2) Various courts of ap- 
peals, however, have held the refusal 
of such an instruction erroneous 
(Boles v. Dunham, (App.) 208 S.W. 
480) (38) and its giving not open to 
criticism (Harper v. Wilson, (App.) 
191 S.W. 1024), (4) a party having a 
right to place the converse of an is- 
sue of fact in a given instruction in 
an instruction before the jury (Mar- 
shall v. Brown, (App.) 230 S.W. 347). 
(5) Defendant is not entitled, as mat- 
ter of right, to have an issue submit- 
ted merely in a negative form. Kirk- 
patrick v. American Creosoting Co., 
37 S.W.(2d) 996, 225 Mo.App. 774. 


2-_ Cincinnati; N. O. & T. Po Ry. Co. 
v. Francis, 220 S.W. 739, 187 Ky. 703; 
Angrist v. Burk, 87 S.E. 74, 77 W.Va. 
192. 

[a] In Texas (1) it has been held 
error to refuse one of defendant’s re- 
quested instructions, submitting the 
converse of propositions submitted 
in a special charge requested by 
plaintiff and given (Baker v. Wil- 
liams, (Civ.App.) 198 S.W. 808); (2) 
but it has also been held that a 
charge requested by plaintiff merely 
presenting the negative side of plain- 
tiff’s case is properly refused (Wich- 
ita Falls & W: Ry. Co. v.: ‘Wyrick, 
(Civ.App.) 147 S.W. 694). 

Necessity of giving requested in- 
struction covered by instruction al- 
ready given see infra § 699. 


3. Hill v. Wilson, 261 P. 422, 123 
Onis. 


4 City of Kingfisher v. Williams, 
Uhe- we (360, 135, .Okl.,,260, 

5. Kirk v. Jajko, 79 N.E. 577, 224 
Tll. 388; Chicago, ete., R. Co. v. Fill- 
er, 62 N.H. 919; 195 Ill: 93" Chicago 
& Ao R. Cos ve Pettit, 111 Ill. App..172 
[rev on other grounds 70 N.E. 591, 209 
Tll. 45237; Southern Indiana R. Co. v. 
Peyton, 61 N.E. 722, 157 Ind. 690. 


[a] Rule applied.—Where each of 
the three counts of plaintiff’s decla- 
ration stated a cause of action, and 
all of them were submitted to the 
jury, an instruction that, if plaintiff 
had proved his case as alleged in the 
declaration, or some count thereof, 
by a preponderance of evidence, the 
jury should find defendant guilty, 
was not objectionable because _ it 
predicated plaintiff’s right to recover 
on proof of his case as alleged in the 
declaration or some count thereof. 
Kirk v. Jajko, 79 N.E. 577, 224 Ill. 338. 

GU CAStin= vy. Chicago, “Mi. -<&VSt. Ps 
R. Co., 128 N.W. 265, 148 Wis. 477, 
31 L.ARSACN.S. 158: 


[a] Rule applied.—Where one has 
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If there are defective counts in the 
declaration, the court should instruet the jury to dis- 
regard them,®* and instructions based thereon are er- 
roneous.® The court should not give an instruction 
as covering the whole declaration which is applicable 
to only one count thereof.'° 


While defendant may 


have the right to plead inconsistent defenses and has 


Where 


erroneous.!! 


been injured in his person or prop- 
erty by wrongful conduct of another, 
and believes such other liable for the 
wrong, but is uncertain whether it 
was characterized by ordinary or by 
gross negligence, and seeks compen- 
sation on both aspects, stating each 
in a separate cause of action, and in- 
sists upon both up to the time that 
there ceases to be reasonably conflict- 
ing inferences on the evidence as to 
which is the right one, and the court, 
where it closely appears what cause 
of action he has in fact, if any, takes 
the other from the jury or dismisses 
the action in respect thereto, if there 
are reasonably conflicting inferences 
on the whole evidence, the cause 
should be submitted to the jury with 
such instructions as to guard against 
a contradictory verdict. Astin v. Chi- 
cago, M. & St: P. R. Co., 128 N.W. 265, 
143 Wis. 477, 31 L.R.A.N.S. 158. 


7 Holst v. Stewart, 37 N.E. 
161 Mass. 516, 42 Am.S.R. 442. 


8. Chicago, etc., R. Co. v. Eselin, 
86 Il].App.,94; White Automobile Co. 
Vi WOLSey, SO Las (Oluyy aloe Mid. 25d 
Cabin Branch Mining Co. v. Hutchin- 
SOs. Am: x90), 5.104 480,21 12 “Na. Si, 
Ann.Cas.1912D 93. 


fa] Rule applied.—Where a de- 
murrer was improperly overruled to a 
count which was double, a praver 
that no recovery could be had under 
this count should be granted. White 
Automobile Co. v. Dorsey, 86 <A. 617, 
IL9 Mad 2i515 


[b] Bad matter in good count.— 
The rule that the jury should be in- 
structed to disregard faulty counts 
in a declaration or those unsupported 
by evidence obtains where there is a 
good count sufficient in itself but 
which contains matter which is bad 
but divisible in its nature. Cabin 
Branch Mining Co. v. Hutchinson’s 
Adm’x, 70 S.E. 480, 112 Va. 37, Ann. 
Cas.1912D 93. 

9. Grand Tower Mfg., etc., Co. v. 
Ullman, 89 Ill. 244. 


10. Porter v; Nash, “I “Ala. [452 
Chicago, 'ete., R. Co. v. Eselin, 86 711. 
App. 94; Sunderland v. Pioneer Fire 
Proof Constr. Co., 78 Ill.App. 102. 

11. McGowan v. Larsen, 66 F. 910, 
Va? C. CA 7.8: 

12. Ga.—Crawford v. Georgia Pac. 
R. ©o!, 12.8. F.71-76,°86 Ga. 5, 

Tll.— Kelloge’ v. Boyden, 
VU OymlcGreblles SiG. * 

Ilowa.—Adrian State Bank v. Hich- 
meier, 143 N.W. 8638, 163 Iowa 247; 
Erb v. German-American Ins. Co., 83 
N.W. 1053, 112 Iowa 357. 

Ky.—Sandy Valley & E. Ry. Co. v. 
Hughes, 194 S.W. 344, 175 Ky. 329 
[mod 188 S.W. 894, 172 Ky. 65]. 

Mass.—Bugbee v. Kendricken, 132 
Mass. 349. 


755, 


18 N.E. 


introduced testimony to sustain each, a charge that 
both cannot be true, that one must be false, is not 


[§ 538] e. Issues Withdrawn or Abandoned. In- 
structions may and should be confined to issues in- 
sisted on at the trial,1? and where issues are aban- 

‘doned or expressly withdrawn by the parties, the 
court: may omit to submit them to the jury.'® 
sues disposed of during the trial and not to be passed 


So is- 


Tex.—Carter v. Haynes, (Civ.App.) 
269 S.W. 216; Stone & Webster En- 
gineering Corporation v. Goodman, 
(Civ.App.) 167 S.W. 10; Missouri, K. 
& T. Ry. Co. of Texas v. Barber, (Civ. 
App.) 163 S.W. 116 [rev (Commun. 
App.) 209 S.W. 394]. 

Va.—Fry v. Leslie, 12 S.E. 671, 87 
Va. 269. 

13. Ala.—Solomon vy. Rogers, 98 
So. 370, 210 Ala. 423; Western Union 
Telegraph Co. v. Boteler, 62 So. 821, 
188 Ala. 457; Birmingham Ry., Light 
& Power Co. v. Fox, 56 So. 1013, 174 
Ala. 657; Hill v. Elmore, 79 So. 148, 
16 Ala.App. 474. 


Ga.—Southern Cotton Oil Co. v. 
Dukes, 49 S.BH. 788, 121 Ga. 787. : 

Ill.—World’s Columbian Exposition 
v. Lehigh, 63 N.E. 1089,196 Ill. 612. 


Ind.—Crum v. Yundt, 40 N.E. 79, 
12 Ind.App. 308. 


Iowa.—German Ins. Co. v. Chicago, 
etc., R. Co., 104 N.W. 361, 128 Iowa 
386; Hollingsworth v. Holbrook, 45 
Nee: 561, 80 Iowa 151, 20 Am.S.R. 
411. 


Me.—Hearn v. Shaw, 72 Me. 187. 


Md.—Dudderar vy. Dudderar, 82 
453, 116 Mad. 605. 


Mass.—Gould v. Gilligan, 64 N.E. 
409, 181 Mass. 600. 


Minn.—Hansen vy. St. Paul Gaslight 
Co., 92 N.W. 510, 88 Minn. 86. 


Mo.—Leabo v. Goode, 67 Mo. 126; 
Mollman v. Union Electric Light & 
Power Co., 227 S.W. 264, 206 Mo.App. 
Bids, 


N.C.—Justice v. Gallert, 42 S.E. 850, 
11 INGEN S93t 


8.C.—Davis v. Atlanta, ete, Air 
Line R. Co., 41 S.E. 468, 63 S.C. 370. 


Tex.—Missouri, O. & G. Ry. Co. v. 
Boring, (Civ.App.) 166 S.W. 76; St. 
Louis Southwestern Ry. Co. of Texas 
v. Martin, (Civ.App.) 161 S.W. 405. 


[a] Rule applied (1) where a par- 
ty announces that he will offer no evi- 
dence except as to certain averments 
of his petition (Crum v. Yundt, 40 N. 
E. 79, 12 Ind.App. 308), (2) or asks 
instructions on one theory of his case 
only, seemingly abandoning another 
(Leabo v. Goode, 67 Mo. 126). (8) 
Ordinarily, where plaintiff presents 
two causes of action, the withdrawal 
of one of the causes from the jury 
eliminates that ground of recovery 
and the defense set up against it, and 
defendant may not complain that the 
defense was not- presented in the 
charge. Missouri, O. & G. Ry. Co. v. 
Boring, (Tex.Civ.App.) 166 S.W. 76. 


[b] Where both parties present 
case on certain issues only (1) the 
court may refuse to instruct on other 
issues which arise on the pleadings 
(Hollingsworth v. Holbrook, 45 N.Ww. 
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on by the jury are properly omitted in the state- 
mont of the issues.'4 The court should not, however, 
withdraw or exclude from the consideration of the 
jury issues raised by the pleadings and evidence and 
Where the court 
specially sets out the issues which the jury are to 
consider, it need not withdraw from the jury’s con- 
sideration the issues not submitted, or specially di- 
reet the jury that no recovery can be had on such 


not abandoned by the parties.® 


issues, !% 


[§ 539] 4. Evidence and Matters of Fact—a, In 
General—(1) Statement and Review of Evidence’ 
Although it is required under 
some statutes that the judge shall state in a plain and 


—(a) In General. 


561, 80 Iowa 151, 20 Am.S.R. 411; 
Gould v. Gilligan, 64 N.&. 409, 181 
Mass. 600; Justice v. Gallert, 42 S.B. 
$50, 181 N.C. 898; Davis v. Atlanta, 
ete,, Air Line R. Co., 41 S.E. 468, 68 
8.C. $70), (2). unless it is apparent 
that counsel acted inadvertentiy or 


through mistake (Hansen v. St. Paul 
Gaslight Co., 92 N.W. 510, 88 Minn. 
86). 

14 New Haven Lumber Co. v. 
Raymond, 40 N.W. 820, 76 Iowa .225; 
Wells v. Kavanaugh, 37 N.W. 780, 74 
Towa 872; Battle Creek v. Haak, 102 
N.W. 1005, 189 Mich. 514. 

15. Greenberg v. Sakwinski, 179 N. 
W. 284, 211 Mi¢h. 498; Snore v. Ham- 
mond, 103 N.W. 834, 140 Mich. 416; 
Galloway v. Hicks, 42 N.W. 709, 26 
Neb. 531; Russell v. Gunn, 96 N.W. 
841, 2 Neb. (Unof.) 141; Chamblee v. 
Tarbox, 27 Tex. 139, 84 Am.D. 614; 
Eppstein v. Thomas, 44 S.W. 893, 16 
Tex.Civ.App. 619. 

16 Latman v. Douglas & Co., 127 
N.W. 661, 149 Iowa 699; Missouri, K. 


& T. Ry. Co. of Texas v. Graves, 122 
S.W. 458, 57 Tex.Civ.App. 395. 
17. Form, requisites, and suffi- 


ciency of instruction see infra\§ 613. 

Propriety of instruction see supra 
§ 467. 

Purpose and effect of evidence see 
infra §§ 545, 546. 

18. See statutory provisions. And 
see Brown v. Postal Telegraph-Cable 
Co:, 153 S.B. 457, 198 N.C. 771; Darden 
v. Baker, 137 S.E. 146, 1938 N.C. 386 
(both applying the statute). 

Duty to instruct jury as to law 
applicable to case generally see supra 
§ 532. 

19. 
19:7. 

20. Quackenbush v. Graf, 158 N. 
W. 409, 37 S.D. 385. 


21. Southern Kansas Ry. Co. of 
Texas v. Wallace, (Tex.Commn.App.) 
206 S.W. 505 [rev, (Civ.App.) 152 S. 
W. 873]. 

22. Conn.—Gett v. Isaacson, 120 A. 
156, 98 Conn. 539; Tetreault v. Smed- 
ley Go., 71 A. 786, 81 Conn. 556, 


Ga.—Wright v. Central R., etc., Co., 
16 Ga. 38; Lazenby v. Citizens’ Bank, 
92 S.E. 391, 20 Ga.App. 538. 


Hawaii.—Campbell v. Hackfeld, 20 
Hawaii 245. : 


Iowa.—F lick v. Globe Mfg. Co., 154 
N.W. 928, 172 Iowa 561. 


Mass.—Neelon v. Hirsh & Renner, 
151 N.E. 302, 255 Mass. 285; Doherty 
v. Phoenix Ins. Co., 112 N.E. 940, 224 
Mass. 310. 


Mich.—Thomson y. Brandt, 227 N. 
W. 707, 249 Mich. 127. 

Minn.—Watson v. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 551; 
Lowe v. Metropolitan St. R. Co., 34 


Wiseman vy. Penland, 79 N.C. 
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correct manner the evidence and declare the law 
applicable to the facts,1® which may be dispensed 
with by agreement of counsel on both sides,*® and al- 
though it has been said that it is the duty of the 
court to instruct the jury on the evidence before 
it,2° and, when a party requests it by correct in- 
structions, affirmatively to state the facts establish- 
ing his cause of action or grounds of defense,” ordi- 
narily it is not necessary for the court to state or 


sum up the evidence?? or to give instructions that 


N.W. 33, 837 Minn. 283. 
N.H.—Rollins v. Varney, 
99. 
N.J.—Gilbert v. Junior Trucking 
Corporation, 141 A. 776, 104 N.J.Law 
608. 


22 N.H. 


Or.—De War v. First Nat. Bank, 171 
P. 1106, 88 Or. 541; McDaniels v. 
Harrington, 157 P. 1068, 80 Or. 628. 


R.I.—vViolette v. Providence Ice Co., 
139 A. 500, 49 R.I. 3; Ames v. Potter, 
(O1Stills PAR: 

S.c.—Santee River Cypress Lumber 
Co. v. Elliott, 150 S.H. 683, 153 S.C. 
WHOS 

Tenn.—Lannum v. Brooks, 4 Hayw. 
2 


Vt.—Andrews Vv. 
676. 

‘Tt is not the duty of the court in 
its charge to refer to or comment 
upon each fact or each subject as 
to which evidence has been offered.” 
Gett v. Isaacson, 120 A. 156, 157, 98 
Conn. 539. 

“The judge did not comment upon 
any particular testimony, and it was 
not necessary for him to do so, pro- 
vided he stated the law in his gen- 
eral charge.” Thomson v. Brandt, 
227 N.W. 707, 708, 249 Mich. 127. 


ta] Statement of all evidence.— 
The court need not state in its charge 
all the evidence bearing on a particu- 
lar question. Tetreault v. Smedley 
Co., 71 A. 786, 81 Conn. 556. 


{[b] Comments on evidence and 
weight.—The court is not bound to 
make every conceivable comment 
upon the evidence and the weight of 
it. Andrews v. Aldrich, (Vt.) 158 A. 
676. 

[c] Admissions in testimony.—It 
is not necessary for the court to in- 
struct that certain items of a long 
account were admitted, where it 
would require perusal of the testi- 
mony to verify the instruction. Mc- 
Daniels v. Harrington, 157 P. 1068, 
80 Or. 628. 

{d] Request of party.—In its in- 
structions to the jury a court is never 
bound, at the request of either party, 
to go. over the evidence in behalf of 
that party. Lowe v. Minneapolis St. 
R. Co., 34 N.W. 33, 37 Minn. 283. 

23. Birmingham Ry., Light & 
Power Co. v. Milbrat, 78 So. 224, 201 
Ala. 368. 


24. Johnson-Brown Co. v. Dominey 
Produce Co., 102 So. 606, 212 Ala. 377; 
Howell v. Howell, 98 So. 630, 210 Ala. 
429; Birmingham Ry., Light & Power 
Co. v. Milbrat, 78 So. 224, 201 Ala. 
368; Louisville & N. Ry. Co. v. Moor- 
er; 70: “So. 277,629) Alal3344> ° Moe= 
Laughlin v. Beyer, 61 So. 62, 181 Ala. 
427; Southern Ry. Co. v. Smith, 55 
So. 9138, 173 Ala, 697; Central of 
Georgia Ry. Co. v. Bagley, 55 So. 894, 


Aldrich, 158 A. 


there is?* or is not?* evidence of a certain fact. 
Instructions of the latter type have, however, been 
held necessary.?° 
that the jury may clearly understand the issues 


Instructions should be so framed 


173 Ala. 611; Alabama Consol. Coal 
& tron Co, vi Heald) 55So02 181, eat 
Ala. 263; City of Birmingham v. Pool, 
52 So. 937, 169. Ala. 177; Alabama 
Great Southern Railway Co. v. Yount, 
51 So. 737, 165 Ala. 537; Louisville 
& N. R. Co. v. Perkins, 51 So. 870, 165 
Ala. 471, 21 Ann.Cas. 1073; New Con- 
nellsville Coal & Coke Co. v. Kil- 
gore, 50 So. 205, 162 Ala. 642; Adtna 
Ins. Co. v. Kennedy, 50 So. 78, 161 Ala. 
600, 1385 Am.S.R. 160; Tutwiler v. 
Burns, 49 So. 455, 160 Ala. 386; West- 
ern Union Telegraph Co. v. McMorris, 
48 So. 349, 158 Ala. 563, 132 Am.S.R. 
46; Dorough v. G. M. Harrington & 
Son, 42 So. 557, 148° Ala. 305; Mobile 
Light & R. Co. v. Phillips, 135 So. 424, 
24 Ala.App. 318 [cert den 135 So. 426, 
223 Ala. 218]; Woodmen of the World 
v. Wright, 60 So. 1006, 7 Ala.App. 255; 
Nashville, C. & St. L. Ry. v. Hinds, 59 
So. 670, 5 Ala.App. 596 [decided in 
conformity to answers to certified 
questions 59 So. 669, 178 Ala. 657]; 
Southern Ry. Co. v. Hobson, 58 So. 
751, 4 Ala.App. 408; Shore v. Fergu- 
son, 83 S.E. 518, 142 Ga. 657; Scott 
v.. Valdosta, M. & W. R. Co., 78 S.E. 
784, 13 Ga.App. 65; Cannon y. South 
Dakota Cent. Ry. Co., 137 N.W. 347, 
29 S.D. 433. 


[a] Rule applied.—(1) Failure 
expressly to instruct that the conten- 
tions in the pleadings were not evi- 
dence is not error, where there is 
nothing in the charge to indicate that 
such contentions could be considered 
as evidence. Shore y. Ferguson, 83 
S.E. 518, 142 Ga. 657. (2) In-a pas- 
senger’s action for injuries, the court 
properly refused to instruct that de- 
fendant had not attempted to rebut 
the presumption of negligence, re- 
gardless of the state of the evidence 
as to that fact. Scott v. Valdosta, M. 
re W. R. Co., 78 S.H. 784, 18 Ga.App. 


Duty to instruct‘as to probative ef- 
sog8 of facts in evidence see infra § 


25. Bonnarens v. Lead Belt Ry. 
Co., 273 S.W. 10438, 309 Mo. 65; Atkin- 
oon v. Sanders, 164 N.E. 894, 250 N.Y. 


[a] Thus (1) refusal of a charge 
that there was no evidence of an 
agent’s authority to execute a sales 
contract for defendant lacking title 
has been held error, in a purchaser’s 
action for damages. Atkinson v. San- 
ders, 164 N.E. 894, 250 N.Y. 170. (2) 
In an action under Rev. St. (1919) 8 
4217, for the death of a brakeman, 
alleged due to defective condition of 
the footboard of the engine on which 
he was riding, and other specific neg- 
ligence, refusal to instruct that there 
was no evidence that the footboard 
was defective or unsafe was held er- 
ror, under the evidence. Bonnarens 
v. Lead Belt Ry. Co., 273 S.W. 1043, 
309 Mo. 65. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 539-541] 


submitted ;?° and it may or may not be necessary 
to eall their attention to particular facts claimed 
to have been established.?7_ Under the circumstances 
of the case, proper comment on the evidence by the 
court may be necessary in order that the jury may 
not be misled as to the exact legal rights of the 
parties,** and so it may become the duty of the court 
to point out the kind and quality of the evidence?® 
and clearly to direet the attention of the jurors to 
the testimony relating to the controlling fact in the 
ease;°° but it has been held that the court should 
refuse an instruction pointing out that the testimony 
of a party was contradicted by two. witnesses.?! 
If the testimony is of a complicated character, diffi- 
cult of recollection and comprehension, and there is 
a controversy between the parties litigant as to 
what facts are deposed to, it may be the duty of 
the court either to state the testimony or to recall 
the witness upon the controverted points for ex- 
planation ;°* but when there is no dispute relative 
to the facts deposed to, and the testimony is not 
complicated or difficult of recollection, the court, 
in its discretion, may decline exercising power given 
it without committing error.** , The extent to which 
the trial court shall go in referring to the evidence 
in the charge to the jury is a matter resting entire- 


26. Murphy v. Connecticut Co., $1 
A. 961, 84 Conn. 711. 154. 


27. Murphy v. Connecticut Co., 
supra. App.) 243 S.W. 562. 
28. Weiss v. Pittsburgh Rys. Co., 34. 


89 A. 586, 242 Pa. 506. 
Propriety of instructions on weight 


99 Conn, 474; 
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Tenn.—Ivey v. Hodges, 4 Humphr. 
Tex.—Jennings v.: McNabb, 


Salemme v. Mulloy, 121 A. 870, 
Gett v. Isaacson, 120 A. 
15O al ous conn 530 
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ly in the discretion of that court.?+ If the judge 
recapitulates the evidence on one side, he should re- 
capitulate it also on the other.?® 


[§ 540] (b) Hypothesizing Evidence.** Where 
the evidence raises questions of fact for the jury, 
it is the duty of the court, in instructing the jury, 
to charge hypothetically ;37 that is, to propound 
the law, and direct its application to the facts as 
they may. be found;?® but where the facts are ad- 
mitted, or undisputed, and there is no conflict of 
evidence, the question is one of law, upon which di- 
rect instruction ought to be given.®® 


[§ 541] (2) Presumptions and Burden of Proof*® 
—(a) Presumptions. Although there is authority 
to the effect that one charged with a criminal offense 
is, In a civil action arising therefrom, entitled to an 
instruction as to the presumption of innocence in his 
favor,*! and that in cases charging fraud defend- 
ant is entitled to an instruction that fraud is not 
to be presumed,*? but must be established by evi- 
dence sufficient to overcome the presumption of fair- 
ness and good faith,*? it has been held that the trial 
court is under no duty to give an instruction based 
on the presumption of law that a person is innocent 
of wrong and that the law has been obeyed.**. The 


[a] Rule applied.—(1) A request 
to charge that a given condition of 
things, if the jury find from the evi- 
dence that such a condition existed, 
would necessarily preclude a recovery 
should be granted, where the legal 
conclusion is correct and there is evi- 
dence in the case from which the jury 


(Civ. 


Van Sciver v. 


of evidence generally see supra § 499. 

29. Weiss v. Pittsburgh Rys. Co., 
supra; McGonnell v. Pittsburgh Rys. 
Col, 83th. 2382284 Pa. 396; Cohen iv. 
Philadelphia Rapid Transit Co., 77 A. 
500, 228 Pa. 243. 

[a] Thus (1) it may become the 
duty of the court to point out to the 
jury that the evidence of a witness 
was unsupported and contradicted by 
three credible witnesses. Cohen v. 
Philadelphia Rapid Transit Co., 77 A. 
500, 228 Pa. 248. But see Walter v. 
Mutual City, etc., Fire\Ins. Co., 78 
N.W. 1011, 120 Mich. 35 (stated infra 
text and note 31). (2) So where, 
in an accident case, the testimony of 
medical experts is conflicting, the 
trial judge should call the jury’s at- 
tention to the conflict. McGonnell v. 
Pittsburgh Rys. Co., 83 A. 282, 234 
Paso 6, 

Effect of evidence generally see in- 
fra § 545. 

Duty to caution jury not to disre- 
gard weight of evidence see infra § 
558. 

Invasion of province of jury see 
supra § 499 et seq. 

30. Weiss v. Pittsburgh Rys. Co., 
89 A. 586, 242 Pa. 506. 

31. Walter v. Mutual City, etc., F. 
Ins. Co., 78 N.W. 1011, 120 Mich. 35. 
But see Cohen vy. Philadelphia Rapid 
Transit Co.,, 77 A. 500, 228 Pa. 243 
(stated supra note 29 [a]). 

Duty of court to instruct jury to 
reconcile contradictions see infra § 
558. 

32. Ivey v. Hodges, 
(Tenn.) 154. 

33. Iowa.—Taylor v. Chicago, etce., 
R. Co., 40 N.W. 84, 76 Iowa 753. 


Minn.—Watson y. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 551. 

Pa.—Schmidt v. McGill, 14 A. 388, 
120 Pa. 405, 6 Am.S.R. 713. 


4 Humphr. 


Public Service Ry. Co., 114 A. 146, 96 
Na Lawes ds: Ivey v. Hodges, 4 
Humphr. (Tenn.) 154. 


‘Tt must be left ordinarily to the 
sound discretion of the court to de- 
termine to what extent, if at all, it 
will refer to or comment upon purely 
evidential facts.” Gett v. Isaacson, 
supra. 

“If the general charge gives the 
law applicable to the case, it is whol- 
ly discretionary on the part of the 
trial judge to recite the facts favor- 
able to either side. This can be cov- 
ered by the argument of counsel.” 
Thomson y. Brandt, 227 N.W. 707, 708, 
249 Mich. 127. 


35. Lamar v. King, 53 So. 279, 168 
Ala. 285; Andrews v. State, 48 So. 
858, 159 Ala. 14. 

36. Affirmative charge with hy- 
pothesis see supra § 481. 

87. Ala.—Ship v. Shelton, 69 So. 
102, 103 Ala. 658. 

Cal.—Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637. 

Ky.—Thompson v. Thompson, 17 B. 
Mon. 22; Barclay v. Blackburn, 6 J.J. 
Marsh. 115. 

Md.—Ricards v. Wedemeyer, 
LON iow Nid. a1 0) 

Mich.—Wisner  v. 
Mich. 501. 

Miss.—Wilson v. Williams, 52 Miss. 
487; Young v. Power, 41 Miss. 197. 

Mo.—Turner v. Snyder, 123 S.W. 
1050, 139 Mo.App. 656. See Watson 
Vv. Musick, 2 Mo. 29 (apparently recog- 
nizing rule). 

N.Y.—Kidd v. N. Y. Cent., ete., R. 
Condi eN LE Oba pasa N Vind LoseGhiap= 


22 A. 


Davenport, 5 


man v. Brie R. Co., 55 N.Y. 579 [rev 
1 Thomps.&C, 526]. 
Pa.—Bartley v. Williams, 66 Pa. 


329; 
1 Walk 


Pe ares ete., R. Co. v. Smith, 


may find the facts to have been as 
they are assumed to have been in the 
request. Kidd v. N. Y. Cent., ete., 
Rae Cogl 2S Nae! 05 dee SNe meouioe 
(2) In preparing instructions, each 
party may assume any reasonable 
hypothesis in relation to the facts, 
and ask the court to declare the law 
as applicable to it; and it is error to 
refuse, merely because the case sup- 
posed does not include some other 
hypothesis equally rational. Spear v. 
United Railroads of San Francisco, 
Dies 956, 6" CaluAippaaroans 3) 
Where the evidence is conflicting as 
to the facts, and the question is 
whether a contract was performed 
within a reasonable time, the court 
should give hypothetical instructions 
telling the jury what facts they must 
find in order to find that the time was 
reasonable. Turner v. Snyder, 123 S. 
W. 1050, 189 Mo.App. 656. 


38. Wisner v. Davenport, 5 Mich. 
501; W. W. Kendall Boot, etc., Co. v. 
Bain, 46 Mo.App. 581; Bartley v. Wil- 
liams, 66 Pa, 329. 


39. Swift v. Fitzhugh, 9 Port. 
(Ala.) 39; Wisner v. Davenport, 5 
Mich. 501; Smith v. Mutual Cash 
Guaranty F. Ins. Co., 113 N.W. 94, 21 
S.D. 433; Peyser v. Western Dry 


Goods Co., 92 P. 886, 48 Wash. 55. 

Direction of verdict in general see 
Supra §§ 415-458%. 

40. Form, requisites, and sufficien- 
cy of instruction see infra § 618. 

In criminal prosecutions see Crim- 
inal Law §§ 2387-2392. 

41. Jacobs v. Loyal Protective Ins, 
Co., 124 A. 848, 97 Vt.. 516; “Phayer ‘vi 
Glynn, 106 A. 834, 93 Vt. 257. 


ae Price v. Heath, 41 Hun (N.Y) 
43. Price v. Heath, supra. 


44. Rosander y. Market St. Ry. Co., 
265 P. 541, 89 Cal.App. 721; Ohlson 
v. Sac County Farmers’ Mut. Fire 
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court should not instruet the jury as to the existence 
of a presumption where evidence was introduced to 
rebut it,*® but the court should instruct that a pre- 
sumption that the law was obeyed is without pro- 
bative force where there is strong evidence to over- 
come such presumption and none to support i 
If a presumption is rebuttable, the jury should be 
so informed if an instruction as to such presump- 
An instruction that the presump- 
tion of innocence disappears on proof of a crime is 


tion 1s given.*? 


necessary only when, to the trial 


cedural matter, a crime appears to have been estab- 
In some jurisdictions the court should not 
charge on legal presumptions unless they are ex- 
pressly defined by statute,#® and the jury should not 
be told specifically that a presumption of law is 
It is not necessary to 
give a charge requested by defendant as to the pre- 


lished.** 


against one of the parties.°° 


Ins. Ass’n, 182 N.W. 879, 191 Iowa 
479; Massachusetts Mut. Life Ins. 
Co. v. Bush, 33 S.W.(2d) 351, 236 Ky. 
400; Kurz v. Doerr, 72 N.E. 926, 180 
Be 88, 105 Am.S.R. 716, 2 Ann.Cas. 
Woh 

[a] Reason for rule.-—‘‘The pre- 
sumption of innocence is not indulged 
in a civil action, as the plaintiff rests 
only under the burden of proving his 
case by a preponderance of the evi- 


dence.” Kurz v. Doer, 72 N.E. 926, 
92:7, 180° N:Y. 82; 105 Am.S.R. (716, 2 
Ann.Cas. 71. 

[b] Rule applied.—(1) In an ac- 


tion on a life policy, involving an is- 
sue of suicide, an instruction that 
presumptions of law and fact are 
against suicide should not be given, 
it being simply a question for the 
jury on all the evidence. Massachu- 
setts Mut. Life Ins. Co. v. Bush, 33 
SoW.(2d) 351, 236 Ky. 400. \(2) It is 
not necessary to instruct at plaintiff's 
request that a natural presumption of 
innocence existed; and the jury might 
properly consider the improbability 
that one would commit an act of a 
criminal: nature, and that a presump- 
tion has the force of affirmative evi- 
dence. Ohlson v. Sac County Farm- 
ers’ Mut. Fire Ins. Ass’n, 182 N.W. 
879, 191 Iowa 479. 


45. Alpine Forwarding Co. y. Penn- 
sylvania R. Co., 60 F.(2d) 734 [cert 
denyeosas Cu. I3)e. ‘Cleveland, Gs) 16; 
& st. li. Ry. Co. Vv. Wise, 116° Ni 
ZOO MSOC ELS On LOO oLOn Sates in 
Bailey, (Mo.) 11 S.W.(2d) 1026; Swo- 
boda v. Nowak, 255 S.W. 1079, 213 
Mo.App. 452; McCune v. Daniels, (Mo. 
App.) 251 S.W. 458. 


“The ordinary function of most so- 
called presumptions of law, as they 
relate to evidence, is to cast on the 
party against whom the presumption 
works the duty of going forward with 
evidence, and when that duty is per- 
formed the presumption is functus 
officio, and has no proper place in the 
instruction to the jury.” Cleveland, 
C., C. & St. L. Ry. Co. v. Wise, supra. 


46. Baltimore Transit Co. v. Swin- 
dell, 103 A. 566, 132 Md. 274. 


47. Atchison, etc., R. Co. v. Lloyd, 
75 P. 478, 68 Kan. 369. 


[a] Tustration. — Presumption 
that condition or state shown to exist 
continues. Atchison, etc, R. Co.. v. 
Lloyd, 75 P. 478, 68 Kan. 369. 


48. Wallace vy. Fidelity Phcenix 
Wire Ins. Co., 9 P.(2d) 621, 1385 Kan, 


33. 


49. Buro v. Home Ben. Ass'n, (Tex. 
Civ.App.) 28 S.W.(2d) 902; Black v. 
Continental Casualty Co., (Tex.Civ. 
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t. 46 : ee 
x tion.°? 


court aS a pro- 


App.) 19 S.W.(2d) 69; Jennings v. 
Sovereign Camp, W. O. W., (Tex.Civ. 
App.) 296 S.W. 961. 

[a] Thus (1) the court should not 
charge, in an action on a life policy, 
that the presumption is against the 
suicide of a sane person who meets 
death under circumstances not ex- 
plained (Buro v. Home Ben. Ass’n, 
(Tex.Civ.App.) 28 S.W.(2d) 902); (2) 
nor that insurer must prove the sui- 
cide of insured by such evidence as to 
exclude any reasonable hypothesis of 
accidental death (Buro v. Home Ben. 
Ass’n, supra). 

50. Utilities 
Toon's Adm’r, 
Ky. 823. 

51. Benefit Ass’n of Ry. Employees 
v. Armbruster, 129 So. 78, 221 Ala. 
BOO. 

[a] Thus instructions that a death 
certificate stating that insured died 
from a gangrenous appendix was pre- 
sumptively true were properly re- 
fused, the death certificate not being 
inconsistent with plaintiff’s claim that 
an accident caused rupture of the 
appendix, warranting the beneficiary’s 
recovery. Benefit Ass’n of Ry. Em- 
ployees v. Armbruster, 129 So. 78, 221 
Ala. 399. 


52. Instructions as to duties of ju- 
ry generally see infra §§ 558, 559. 

53. Latremouille v. Bennington, 
UC Re Co. a -cen A656.) 60) Vit-eeae 


54. Latremouille v. Bennington, 
Cunens Wines COKop MIShvh ofeeln 
_ 55. Duty and necessity of charg. 
ing on burden of proof in cases sub- 
mitted for special verdict or on spe- 
cial issues see infra § 555. 

Form, requisites, and sufficiency of 
instruction see infra § 619. 
_ In criminal prosecutions see Crim- 
inal Law, §§ 2393, 2394, 

56. Ala.—Robinson y. 
So. 546, 207 Ala. 378; Alabama Fer- 
tilizer Co. v. Reynolds, 79 Ala. 497; 
Spira v. Hornthall, 77 Ala. 137; Hill’s 
Adm’r v. Nichols, 50 Ala. 336. 

Ark.—Mammoth Springs Roller- 
Mill Co. v. Ellston, 22 S.W. 344. 


Cal.—Blackwell v. American Film 
Co., 192 P. 189, 48 Cal.App. 681. 

Ga.—Buttrill Guano Co. y. Curr 
92 S.H. 521, 147 Ga, 11, ie 


Ill.—Harvey v. Chicago, etc., R. Gor 
77 N.E. 569, 221 Ill. 242 [aff 116 Tl. 
App. 507]; Johnson vy. Chicago City 
Ry. Co., 166 Ill.App. 79; McMahon vy. 
Scott, 132 Ill.App. 582. 

Ind.—Leary v. Meier, 
Tood v. Danner, 46 N.E. 


Appliance Cc. v. 
45 S.W.(2d) 478, 241 


Smith, 92 


78 Ind. 393; 
829, 17 Ind. 


For later cases, developments and changes in the law see Annotations, 


[ss 541-542 


Ordinarily, the 


In still other jurisdictions a 


App. 368. 
Iowa.—Blotcky v. Caplan, 59 N.W. 
204, 91 Iowa 352. 


Kan.—Thompson v. Dyson, 244 P, 
867, 120 Kan. 591. 


Mass.—Cowles v. Springfield Gas- 


light Co., 125 N.E. 589, 234 Mass. 
421; Sayles v. Quinn, 82 N.E. 713, 196 
Mass. 492. 


Mo.—Jackson v. Renken, (App) 
283 S.W.-729; Berger v. St. Louis 
Storage, etc., Co., 116 S.W. 444, 136 
Mo.App. 36. But see Wiedeman vy. St. 
Louis Taxicab Co., 165 S.W. 1105, 182 
Mo.App. 523; Wiedeman vy. St. Louis 
Taxicab Co., 165 S.W. 1106, 182 Mo. 
App. 530 (both holding that refusal 
of cautionary instructions relative to 
the burden of proof is not error, in 
the absence of manifest abus2 of the 
trial court’s discretion). 


Mont.—Donovan-McCormick Co. v. 
Sparr, 85 P. 1029, 34 Mont. 237. 


Neb.—MclIninch v. Evans, 133 N.W. 
187, 90 Neb. 248; McCook v. McAd- 
ams, 106 N.W. 988, 110 N.W. 1005, 
114 N.W. 596, 76 Neb. 1. 


N.H.—Crugley v. Grand Trunk Ry. 
Cos LOS VA. 29379 Nee 2 7be 


N.Y.—Cohen v. Rossmoore, 233 N. 
Yue, ,2254cAp pave 50.05 mek eam 
v. Ryan, 184 N.Y.S. 341, 194 App.Div. 
882; Nordlinger v. Handelmaatschap- 
py Transmarina, 192 N.Y.S. 789. 


Ohio.—Klein vy. Peterman, 26 Ohio 
Cir CEN Suess 

Utah.—Whipple v. Preece, 56 P. 
296, 18 Utah 454; Stevens v. Steph- 
ens, 47 P. 76, 14° Utah 255. 

Va.—Hoffman Specialty Co. v. Pe- 
louge, 164 S.BE. 397;_ Russell Lumber 
Co. v. Thompson & Lambert, 119 S.BE. 
117,,137 Va. 386. 


Wis.—Illinois Steel Co. v. Paczocha, 
119 N.W. 550, 139 Wis. 23. 


57. Clouston v. Maingault, 150 S. 
W. 858, 105 Ark. 213; Berger v. St. 
Louis Storage & Commission Co., 116 
S.W. 444, 136 Mo.App. 36; McCor- 
mick v. City of New York, 147 N.Y.S. 
917, 162 App.Div. 539; McClintock v. 
ia 253 P. 658, 255 P. 355, 86 Wyo. 

Necessity of request generally seo 
infra §§ 678-685. si i 

58. Utilities Appliance Co. v. 
Toon’s Adm’r, 45 S.W.(2d) 478, 241 
Ky. 823; Mills v. Louisville, etc., R. 
Co., 76 S.W. 29, 116 Ky. 309, 25 Ky.L. 
488; Macon y. Paducah St. R. Co., 62 
S.W. 496, 110 Ky. 680, 23 Ky.L. 46. 

59. Utilities Appliance Co. iV. 
Toon’s Adm’r, 45 S.W.(2d) 478, 241 
Ky. 823; Mussellam vy. Cincinnati, 
etc., R. Co., 104 S.W. 337, 126 Ky. 500, 


Same title and section number, 


sumptive effect of a death certificate when ‘such » 
certificate is not inconsistent with plaintiff’s claim.*’ 


Warning against indulgence of presumption.®* 
Under some cireumstanees it may be proper for the 
court to warn the jury against indulging a presump- 
Thus, in a proper case, at defendant’s re- 
quest, the court should instruct that negligence of 
the master is not to be presumed from injury to 
a servant in the line of his duty.®* 


[§ 542] (b) Burden of Proof.°® 
parties to a civil action are entitled to a proper 
charge on the burden of proof®® if they request it.°* 
In at least one state, however, the jury should not 
be told specifically upon whom the burden rests,°* 
although the instructions must be framed as to in- 
dicate the burden.*?® 
party is entitled to an instruction as to the burden 


§§ 542-543] 


of proof_in certain eases,°° but not in others,®! the 
necessity of such a charge depending on the state 
of the evidence,®? and the instruction need not be 
given where it would be of no possible assistance 
to the jury in determining the issues to have them 
told where the burden rested,®* where the parties 
could not possibly be harmed by the failure of the 
court so to instruct,®* where the evidence conclu- 
sively proves the fact,®® where there is no material 
conflict in the evidence,*® where the parties were 
the only witnesses and testified directly contrary to 
each other,**? or where the charge given clearly de- 
fines the issues, and requires the jury to base their 
verdict upon a preponderance of the evidence be- 
lieved by them to be true.*® So a failure to give an 
instruction as to the burden of proof is immate- 
rial if the evidence fully justifies a verdict in favor 
of the party upon whom the burden properly rest- 
ed,®® or where the burden has been tacitly assumed 
by the right party.’° In an action on a fire insur- 
ance policy, it has been held that no charge on the 
burden of proof of value of the property insured 
was required.“ An instruction is not required as 
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to the burden of proof as to an issue not involved 
in the case;7? and an instruction as to the burden 
of proof as between two defendants, upon which 
plaintiff's case does not depend, need not be given.** 
The court is, of course, under no duty to give a re- 
quested instruction erroneously placing the burden 
on the wrong party.7* 


[§ 543] (3) Prependerance of Evidence.’® Sub- 
ject to the requirement in some jurisdictions of a 
request therefor,’® a party is entitled to have given 
an instruction that the burden is on the party hav- 
ing the affirmative of an issue to prove his case by 
a preponderance of the evidence,’* and the court 
should also instruct that the jury must find for plain- 
tiff if they find he has made out his case by a pre- 
ponderance of the evidence.?7® Except in eases 
where the affirmative of the issues is in part on both 
sides,’® the jury should be instructed that the ver- 
dict should be against the party on whom the bur- 
den of proof rests if the evidence is evenly bal- 
anced®® or the jury are unable to tell where the truth 
lies.8! It is not necessary to instruet as to the pre- 
ponderance of the evidence where defendant puts in 


31 Ky.L. 908. 


60. Boswell v. Pennell, 180 S.W. 
593, 107 Tex. 433 [mod (Civ.App.) 146 
S.W., 233]; -Chittim.yv. Martinez 58 
S.W. 948, 94 Tex. 141; Psimenos v. 
Huntley, (Tex.Civ.App.) 47 S.W.(2d) 
622; Home Ins. Co. v. Ketchey, (Tex. 
Civ.App.) 45 S.W.(2d) 350; McWhor- 
ter v. Scales & Duvall, (Tex.Civ.App.) 
297 S.W. 894; Jackson v. Goldberg, 
(Tex.Civ.App.) 283 S.W. 860; Youree 
ve Bradley, (Tex.Civ:App.) -275: ‘Sew. 
410; Kuehn vy. Kuehn, (Tex.Civ.App.) 
259 S.W. 290; Jenkins v. Moore, (Tex. 
Civ.App.) 230 S.W. 886; Smith v. 
Smith, (Tex.Civ.App.) 200 S.W. 540; 
Goree v. Uvalde Nat. Bank, (Tex.Civ. 
App.) 218 S.W. 620; Texas Baptist 
University v. Patton, (Tex.Civ.App.) 
145 S.W. 1063. 


[a] Issues framed to indicate bur- 
den.—A court which has not instruct- 
ed on the burden of proof should do 
so on request, if necessary for the 
better aid and guidance of the jury, 
although special issues have been 
framed for a finding so as to indi- 
eate the burden. Goree v. Uvalde 


oe Bank, (Tex.Civ.App.) 218 S.W. 
620. 
61. In re Yetter, 57 N.W. 147, 55 


Minn... 4523: .*Payler, ete. RR. Cov. 
Taylor, 14 S.W. 918, 79 Tex..104, 23 
AMAT Sher toil6 jn bOxXaSs IOUC. ely OOln Vis 


Geiger, 15 S.W. 214, 79 Tex. 13 [error 
dism £558, Ct. L043, 15S) UES. 267, 40) 
iid. 143); . Blum: Vv. Strong, 6 S.W. 
167, 71 Tex. 321; St. Louis Southwest- 
ern Ry. Co. of Texas v. Preston, (Tex. 
Commn.App.) 228 S.W. 928 [aff (Civ. 
App.) -194.,S.W. 1228); .Hxport= Ins: 
Co. v. Axe, (Tex.Civ.App.) 36 ,S.W. 
ba be" Davis: uv. Hill, .CRex.Civ. 
App.) 291 S.W. 681 [aff (Commn.App.) 
298 S.W. 526]; Moore v. Orgain, (Tex. 
Civ.App.) 291 S.W. 583; Thompson 
v. Shifflett, (Tex.Civ.App.) 267 S.W. 
1030; Kuehn y. Kuehn, (Tex.Civ. 
App.) 259 S.W. 290; Frank v. Fein- 
berg, (Tex.Civ.App.) 256 S.W. 944; 
Prince Line, Limited, of Newcastle, 
England v. Steger, (Tex.Civ.App.) 210 
S.W. 223; Victoria v. Victoria Coun- 
ty, (Tex.Civ.App.) 115 S.W. 67 [rev 
128 S.W. 109, 103 Tex. 477]; Kerr v. 
Blair, 105 Sw. 548, 47 Tex. Civ. App. 
406; Walker v. Dickey, 98 S.W. 658, 
44 Tex.Civ.App. 110; Milmo Nat. 
Bank v. Convery, (Tex.Civ:App.) 49 
S.W. 926; Davis v. Davis, 49 Siw. 
726, 20 Tex.Civ.App. 310; Texas Loan 
Agency v. Fleming, 46 S.W. 63, 18 


Tex.Civ.App. 668 [rev 49 S.W. 1039, 92 
Tex. 458, 44 L.R.A. 279]; Texas, etc., 
mR, Co. Vv. Sytan, (DexCiv.App:) 43S: 
W. 5515) Houston, etc Ry Cor vi eDot- 
son, 38 S.W. 642, 15 Tex.Civ.App. 73. 

“Upon a contested issue of fact it 
is not always necessary to charge up- 
on the burden of proof. The issue is 
to be decided according to the pre- 
ponderance of the evidence.’ Moore 
v. Orgain,; (Tex.Civ.App:) 291 S.W. 
583, 585. 

62... Davis! v. Hill, -CTex.Civ.App;) 
291 S.W. 681 [aff (Commn.App.) 298 
S.W. 5267: Moore v. Orgain, (Tex. 
Civ.App.) 291 S.W. 583; Thompson v. 
Shifflett, (Tex.Civ.App.) 267 S.W. 
hO307 > Kuehn, v.- Kuehn, Clex. Civ. 
App.) 259 S.W. 290; St. Louis South- 
western Ry. Co. of Texas v. Preston, 
(Tex.Civ. App.) 194 S.W. 1128. 


63. Prince Line, Limited, of New- 
castle, England v. Steger, (Tex.Civ. 
App.) 210) Sew. 22733 


64. Prince Line, Limited, of New 
Castle, England v. Steger, supra. 


65. In re Yetter, 57 N.W. 1477 56 
Minn. 452. 


66. American Mut. Liability Ins. 
Co.-v. Thomas, (Tex.Civ.App.) 35 S. 
W.(2d) 232; American Fidelity & 
Casnalive ‘Coc. ve Williams! Ulex Civ. 
App.) 34 S.W.(2d) 396. But see Wiley 
v. Dobbins, 214 N.W. 529, 204 Iowa 
174, 62 A.L.R. 432. (holding without 
merit contention that an instruction 
placing the burden on plaintiff to 
prove alleged assignments of a per- 
sonal injury claim was error on the 
ground that evidence of the assign- 
ments was without conflict). 


67. Frank v. Feinberg, (Tex.Civ. 
App.) 256 S.W. 944. 


68. City of Victoria v. Victoria 
County, (Civ.App.) 115 S.W. 67 [rev 
on other grounds 128 S.W. 109, 103 
Tex. 477]. 


69. Howard y. Britton, 9 S.W. 73, 
ie Rexse2 $6; 

70. Dillard Bros. v. Louisville, 
etc., R. Co., 2 Lea (Tenn.) 288. 


71. Export Ins. Co. v. Axe, 
Civ.App.) 36 S.W.(2d) 572. 

72. Gleaton v. Bank of crn eae 
149 S.E. 438, 40 Ga.App. 291 


[a] Thus, where plaintiff was in 
the position of the original payee of 
a note sued on, no issue being made 


(Tex. 


as to the prima facie right of plain- 
tiff to recover, failure to charge re- 
specting the origina] burden of proof 
is not error. Gleaton v. Bank of Ar- 
lington, 149 S.E. 438, 40 Ga.App. 291. 

73. Johnson v. Moxley, 113 So. 651, 
22 Ala.App. 1 [rev 113) So. 656, 216 
Ala. 466]. 

74, Gjesdahl v. Harmon, 221 N.W. 
639, 175 Minn. 414. 

Sufficiency of instructions as te 
ata of proof generally see infra 

619. 


75. Form, requisites, and _  suffi- 
ciency of instruction see infra §§ 631— 
636. 


Propriety of instruction see supra §- 
06. 


Sufficiency of instruction complete 
in itself but failing to charge on pre- 
ponderance see infra-§ 608. 


76. Necessity of request see infra 
§§ 678-685. 


77. Tedens v. Schumers; 112 Il. 
263; Nosko v. O’Donnell, 260 I1l.App. 
544; Dowd v. Chicago City Ry. Co., 


153 Ill.App. 85; Young v. Copple, 52 
Ill. App. 547; Ohlendorf v. Kanne, 8 
A. 351, 66 Md. 495; Stofer v. Dunham, 
(Mo.App.) 208 S.W. 641; Hagermann 
v. Chapman Timber Co., 133 P. 342, 65 
Or. 588. See Fitzgerald v. Neville. 
210 IllLApp. 659. 

[a] Greater weight of credible ev- 
idence.—Stofer v. Dunham, (Mo.App.) 
208 S.W. 641. 


Necessity of charge on burden of 
proof see supra § 542. 


78. Dowd v. Chicago City Ry. Co., 
153 Ill.App. 85; Kidd v. White, 138 
Tll.App. 107. 


79. John Ainsfield Co. v. Rasmus- 
sen, 85 P. 1002, 30) Utah 453. 


80. Conn.—Brodie v. Connecticut 
Co.) 8 A. 798, 87 Conn. 363: 

Ill.—Streator v. Liebendorfer, 71 
Tll.App. 625. 

Mo.—Stofer v. Dunham, (App.) 208 
S.W. 641 F 

Roveoorena v. Travelers’ Ins. ‘Go.; 
1838 N.Y:S. 439, 192 App-Div. 703: 
Brockman v. Metropolitan St. IRs Coy, 
665 N.YsS.1 339, 32 Mise, 728, 

Utah.—John Ainsfield Co. v. Ras- 
mussen, 85 P. 1002, 30 Utah 453. 

81. Drena v. Travelers’ ins. 
183 N.Y.S. 439, 192 App.Div. 703. 
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no evidence,®? or where there is no conflict in the 
evidence;** nor is it necessary, where defendant 
puts in no evidence, to tell the jury to find for de- 
fendant “if the evidence is equally balanced.’’** 


Mode of determining preponderance.*®> Where the 
evidence is conflicting, the court should instruct on 
the mode of determining the preponderance of the 
evidence.*® The jury should, in a proper case, be 
instructed that the number of witnesses may be con- 
sidered in determining where the preponderance 
lies,87 as where the witnesses have the same oppor- 
tunities for observation and are of equal credibil- 
ity;8 and an instruction informing the jury that, 
if they believed from the evidence that the evidence 
of a smaller number of witnesses on one side is 
more credible and trustworthy than the evidence of 
a greater number on the other side, then the evidence 
preponderates on the side of the smaller number of 
witnesses, should be given when warranted by the 
circumstances of the case.*® 


[§ 544] (4) Determination of Weight and Suffi- 
ciency.°® It is the duty of the court, while not in 
the least intimating its opinion upon the facts, to 
give to the jury, either of its own motion or when 
requested by either of the parties, proper instruc- 
tions to enable them intelligently to consider, weigh, 
and determine the value of the testimony and other 
evidence submitted for their consideration.°1 Like- 
wise, it is the court’s duty to instruct the jury what 
facts must be found to warrant a verdict;®? but 
where there is positive substantial evidence to sup- 
port a finding for plaintiff, it is not necessary to 
instruet that a verdict for injuries could not be based 
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on conjecture.®? The court should charge as to the 
difference between interested and disintereSted testi- 
mony,®* and, in actions involving personal injuries, 
in view of natural sympathy, careful instructions 
should be given on the testimony and as to matters 
affecting the weight of evidence,®® such as instrue- 
tions dealing with the number of witnesses on each 
side,®® their respective interests,®* and their oppor- 
tunities for observation.®® Discrimination should be 
exercised in giving cautionary instructions regarding 
the weight to be given opinions of witnesses.°® The 
court should instruct that opinions on a person’s 
mental capacity are entitled to weight only to the 
extent that they are supported by good reasons 
founded on facts warranting them.t Ina proper case 
the court should charge that, in impeaching testi- 
mony, extrajudicial statements of a party inconsist- 
ent with his testimony are evidence of their truth.? 
The jury should be instructed that proof of an oral 
gift of land to a near relative of grantor must be 
of such a clear nature as satisfied the minds of the 
jury that the gift was actually made,’ and that more 
convincing proof is required of the bona fides of trans- 
fers between near relatives than where such trans- 
fers are between strangers.t Where evidence ad- 
mitted is not conclusive against a party, the court 
should so instruct.® 


Admissions. The propriety of an instruction that 
admissions of a party are to be viewed with cau- 
tion is ordinarily in the court’s diseretion,® but it 
may become the duty of the court under the peculiar 
circumstanees of the case so to charge;* and a party 
is entitled to an instruction that the admissions are 


82. Cohen v. City of Chicago, 197 
Ill.App. 377. 

83. New Orleans Ry. & Light Co. 
v. Stafford, 211 F. 969, 128 C.C.A. 467; 
Schlengener v. Chicago, etc., R. Co., 
16 N.W. 103, 61 Iowa 235. 

84. Cohen v. City of Chicago, 197 
MCA pp. ols 

85. Necessity of charge as to de- 
termination of weight and sufficiency 
generally see infra § 544. 

8&6. Louisville, etc., R. Co. v. Ward, 
61 F. 927, 10 C.C.A. 166. 

87. Johnson v. Chicago City Ry. 
Coy W66 TIA pp. 792 

88. Waskiewicz v. Public Service 
Ry. Corporation, 78 A. 159, 80 N.J. 
Law 694. 


89. Harvey v. McQuirk, 158 Ill. 
App. 50 
90. Cross references: 


Duty to instruct on mode of determin- 
ing preponderance see supra § 543. 
Form, requisites, and sufficiency of 
instruction see infra §§ 622-627. 
In criminal prosecutions see Crim- 
inal Law 8§ 2427-2432. 
Instructions as to duties of jury see 
infra §§ 558, 559. 4 
Propriety of instruction on weight 
ae sufficiency see supra §§ 499-— 
91. Low Moor Iron Co. of Virginia 
v. Jackson, 84 S.B. 100, 117 Va. 76. 
92. Markowitz v. Markowitz, (Mo. 
App.) 290 S.W. 119. : 
93. Midland Valley R. Co. v. Brad- 
ley, 37 F.(2d) 666. 
94. Weiss v. Pittsburgh Rys. 4 
89 A. 586, 242 Pa. 506. ea 
95. Windle v. Davis, 118 A. 503, 


275 Pa. 23; Bockelcamp v. L. & W. V. 
RCo. Se An 93s u232 pPawOGy 

96. Windle v. Davis, 118 A. 503, 
275 Pa. 23; Bockelcamp v. L. & W. V. 
R. Co., 81 A. 98, 232 Pa. 66. 


97. See infra § 553. 
98. See infra § 549. 
99. Grawe_ v. 


Schmidt’s Estate, 
(Mo.) 292 S.W. 5: 
1. Davidove v. Duvall, 153 A. 417, 
160 Md. 345. 
2. Zogoplos v. Brown, 146 A. 862, 
84 N.H. 134. 


[a] Thus, in an action for negli- 
gently causing death, refusal to sup- 
plement an instruction that, in im- 
peaching testimony, extrajudicial 
statements of a witness inconsistent 
with his testimony were no evidence 
of their truth, with a further instruc- 
tion that, in the case of parties, such 
statements were evidence of their 
truth, is erroneous, where plaintiff 
testified that he saw the accident 
happen and in a deposition gave tes- 
timony indicating that he was writ- 
ing at the time. Zogoplos y. Brown, 
146 A. 862, 84 N.H. 134. 


3. Klein v. Blackshere, 215 P. 315, 
113 Kan. 539. 


4 Willoughby v. Smith, 144 N.w. 
19 26ND 2/09" 


5. Little Bros. Co. v. G. Mathes 
Hae & Metal Co., (Mo.App.) 223 S.Ww. 

[a] Tllustration.—Notation of 
weights, made by a carrier on a bill 
of lading, of shipped bales of rags, be- 
ing admissible against the buyer of 
the rags, in an action for their price, 
only as prima facie evidence of their 
weights, the buyer is entitled to have 
given a requested instruction, cov- 


For later cases. developments and changes in the law see Annotations, 


ered by none given, that the weights 
as so set forth were not conclusive 
against him, and could be disregard- 
ed by the jury if found incorrect. 
Little Bros. Co. v. G. Mathes Iron & 
Metal Co., (Mo.App.) 223 S.W. 952. 


6. McCrimmon v. Murray, 117 P. 
73, 438 Mont. 457. 


Propriety of instructions generally 
see supra § 510. 


7 McCrimmon y. Murray, 117 P. 
73, 43 Mont. 457. 


[a] Instruction held necessary 
where plaintiff claimed that defend- 
ant was to pay plaintiff for informa- 
tion concerning a certain vein or lead 
of ore within the boundaries of a cer- 
tain lode claim, provided that after 
investigation by defendant the infor- 
mation was satisfactory, and claimed 
that defendant had afterward con- 
firmed the agreement and promised to 
pay the amount, the truth of such 
promise depending on statements of 
plaintiff and one other witness as to 
defendant’s declarations made after 


his examination. McCrimmon y. 
Murray, 117 P. 73, 43 Mont: 457. 
[b] Im Georgia (1) under Civ. 


Code (1910) § 5784, providing ‘all ad- 
missions should be scanned with 
care,” where defendant relied on ad- 
missions of his deceased father, an 
instruction that all admissions shown 
to have been made by the father must 
be scanned with care should have 
been given when timely requested in 


writing. Wallace v. Mize, 112 S.B. 
724, 153 Ga. 374. (2) So the court 
should, on request, charge that ad- 


missions of defendant filing a plea of 
no partnership offered against him 
Sou Heme ca nner with care. Scott 
v. Gidelight Mfg. Co., 139 S.B. 

Ga.App. 240. CoP ae 


same title and section number, 


§§ 544-545] 


not conclusive against him.’ 


Depositions.® The jury should, on request, ‘be in- 
structed that they should give the same fair consid- 
eration to testimony contained in depositions as 
they would give to such testimony if it had been 
given in open court.!° 


Expert testimony. The court need not define the 
probative value of expert testimony in a case? 
but should instruet that the testimony of experts 
as to what they have seen and observed!? or with 
respect to their opinions on an assumed state of 
facts!* is to be weighed by the jury the same as other 
evidence. So the jury should be instructed that the 
weight of expert evidence depends on whether the 
facts recited in the hypothetical questions are estab- 
lished by evidence,?* and on the knowledge, accur- 
acy, and honesty of the witnesses,+® and a verdict 
rendered by the jury understanding that they were 
at liberty at will to consider or reject expert testi- 
mony will be set aside.t* Where a hypothetical ques- 
tion is based on facts which the other party claims 
are not true, however, he is entitled to an instruction 
to disregard the testimony of the expert if the jury 


8 Boswell v. Thompson, 49 So. 73, 
160 Ala. 306. 


TRIAL 


23. St. Louis, ete., R. Co. v. Brock, 
77 B. 86, 69 Kan. 448; 
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find the facts are not true.17 Where the testimony 
of expert witnesses is evenly divided on a certain 
point the judge need not give instructions which 
might be essential if the preponderance of evidence 
is plainly on one side.?® 

Parol evidence. The court should instruct that 
parol evidence admissible in contravention of a prima 
facie right of another under a written contract should 
be clear, unequivocal, and convincing.?® 

Positive and negative testimony. The giving of 
instructions as to the relative weight of positive and 


‘negative testimony?° is largely within the discretion 


of thre court even where there is evidence on which 
they may be based;?1 and it has been held that the 
refusal of such instructions is not reversible er- 
ror,?? although there is authority to the contrary.” 


[§ 545] (5) Purpose and Effect of Evidence?*— 
(a) In General. It is the duty of the court to in- 
struct the jury on the legal effect of all facts dis- 
closed by the evidence.?> Subject to the rule in 
some jurisdictions making a request for such an 
instruction necessary,?® where evidence is admitted 
which is competent for one purpose merely,** or as 


deed to release her dower, and not as 


Missouri Pac. | owner, an instruction to find for her 


Effect of evidence generally see in- 
fra §§ 545, 546. 


9. Instructions as to credibility of 
deposing witness see infra § 549. 

10. Coburn vy. Moline, EB. M. & W. 
Ry. Co., 149 Tll.App. 132 [aff 90 N.E. 
741, 243 Ill. 448, 134 Am.S.R. 377]. 


71... Durham v: Durham; 119 ‘Sib. 
702, 156 Ga. 454. 


Duty to instruct as to probative ef- 
, fect of facts in issue see infra § 545. 


12. Lubbe v. Hilgert, 120 N.Y.S. 
887, 135 App.Div. 227. See Smiley v. 
Barnes, 196 I1l.App. 530. 

13. Lubbe v. Hilgert, 120 N.Y.S. 
387, 135 Apj.Div. 227; Cohen v. Ries- 
enberg, 126 N.Y.S. 77, 69 Misc. 599. 


14. Cohen v. Riesenberg, supra. 
15. Cohen v. Riesenberg, supra. 
16. Cohen v. Riesenberg, supra. 
17. Order of United Commercial 


Travelers of America v. Nicholson, 9 
F.(2d) 7; Hallawell v. Union Oil Co. 
of California, 173 P. 177, 36 Cal.App. 
672; Spiers v. Hendershott, 120 N.W. 
1088, 142 Iowa 446. 

Exclusion of evidence from consid- 
eration generally see infra § 547. 


18. Benson vy. Altoona & L. V. E. 
Ry. Go., 17 A. 492, 228 Pa: 290. 
19. Matthews v. La Prade, 130 S.EH. 


788, 144 Va. 795. 
20. Propriety of instruction see 
supra § 509. 


21. Chicago Great Western R. Co. 
v. McDonough, 161 F. 657, 88 C.C.A. 
517; Denver, etc., R. Co. v. Lorentzen, 
79 FW. 291, 24 C.c.A. 592; Olsen v. 
Oregon Short Line, etc., R. ©o:, 133. Be 
6238, 9 Utah 129. 


22. Stanley v. Cedar Rapids, etc., 
R. Co., 938 N.W. 489, 119 Iowa 526. 
[a] Reason for rule.—‘The propo- 


sition involved related simply to mat- 
ters to be considered in weighing evi- 
dence. These would occur to every 
sensible and reasonable man without 
any instruction, and courts may well 
assume that jurors are possessed of 
enough intelligence to understand 
these truths without having their at- 
tention specifically called to them.” 
Stanley v. Cedar Rapids, etc., R. Co., 
93 N.W. 489, 119 Iowa 526, 9 


R. Co. v. Moffatt, 44 P. 607, 56 Kan. 
667; Anderson v. Horlick’s Malted 
Milk Co., 119 N.W. 342, 187 Wis. 569; 
Hildman v. Phillips, 82 N.W. 566, 106 
Wis. 611; Pennoyer v. Allen, 14 N.W. 
609, 56 Wis. 502, 43 Am.R. 728. 


[a] Application and extent of rule. 
—Where plaintiff was injured by fall- 
ing into an excavation in the street, 
and witnesses for defendant testi- 
fied that they saw barriers and lights 
around the excavation that evening, 
and those for plaintiff testified that 
they passed by it and did not see any 
barriers or lights, it was error to re- 
fuse to instruct as to the relative 
weight to be given positive and nega- 
tive testimony, although other wit- 
nesses for plaintiff testified positive- 
ly that no barriers or lights were 
there. Hildman v. Phillips, 82 N.W. 
566, 106 Wis. 611. 


24. Cross references: 


Exclusion of evidence from consid- 
eration see infra § 547. 


Form, requisites, and sufficiency of 
instruction as to weight and effect 
see infra §§ 622-627. 


Purpose and effect of evidence gen- 
erally in criminal cases see Crim- 
inal Law § 2426. 


Statement and review of evidence see 
supra §§ 539, 540. 


25. Smith v. Gaines, 97 So. 739, 210 
Ala. 2453. Chicago, lL. S. & S.. B. Ry. 
Onn: Brown, THOMIN Bo OS woo Lad. 
App. 126; Schrunk v. Hawkins, 289 
PAS Lay ls3 4Ore L605 Chitwood, 
Philadelphia & R. Ry. Co., 109 A. 645, 
266 Pa. 435. 


[a] Rule applied.—(1) Where 
plaintiff claimed he was injured by 
the premature starting of a train 
while he was attempting to board it 
on the proper side, but witnesses for 
defendant testified that they were on 
that side of the train, and did not 
see plaintiff when or after he fell, 
and that no one was attempting to 
board the train when it started, the 
court should have charged that this 
evidence was a substantial contradic- 
tion of plaintiff’s testimony, especial- 
ly where his attention was called 
thereto. Chitwood v. Philadelphia & 
R. Ry. Co., 109 A. 645, 266 Pas 435. 
(2) Where the wife of a warrantor 
offered proof that she executed the 


on that plea should be given, with 
the usual hypothesis that the jury be- 
lieve the evidence. Smith v. Gaines, 
97 So. 739, 210 Ala. 245. 


26. See infra § 682. 


27. U.S.—Connecticut Mut. L. Ins. 
Co. v. Hillmon, 23 S.Ct. 294, 188 U.S. 
208, 47 L.Ed. 446 [rev 107 F. 834, 46 
C.C.A. 668]; Woody v. Utah Power & 
Light Co., 54 F.(2d) 220; Hollenback 
VA Tandy 189) BY) 2929 se hastrapesmivs 


ee 14 F.Cas.No. 8,100, 3 Woods 
Ala.—Southern Ry. Co. vy. Lock- 
ridge, 130 Se: 55%, 222) Aldae5-e Ada 


bama Power Co. v. Goodwin, 99 So. 
158, 210 Ala. 657; Thomas Furnace 
Co. v. Carroll, 85 So. 455, 204 Ala. 263; 
Birmingham Trust & Savings Co. v. 
Currey, 57 So. 962, 175 Ala. 373; Ann? 
Cas.1914D 81; Ponder v. Cheeves, 16 
So. 145, 104 Ala. 307; Guice v. Thorn- 
ton, 76 Ala. 466; Lewis v. Lee County, 
66 Ala. 480; Park v. Wooten, 35 Ala. 
242; Goodman & Mitchell v. Walker, 
30 Ala. 482, 68 Am.D. 134; Cook y. 
Parham, 24 Ala. 21. 


Ark.—Mitchell v. Rephan, 10 S.W. 
(2a) 4, 178 Ark. 1199; St. Louis 
Southwestern Ry. Co. v. Mitchell, 171 
eee 895, 115 Ark. 339, Ann.Cas.1916E 


Cal.—Waegner v. Atchison, T. & S. 
MSR y15 Coin 2928 PG 45 uO Cal abe be 
Adkins v. Brett, 193 P. 251, 184 Cal. 
252; Bode v. Lee, 36 P. 936, 102 Cal. 
583: Garfield v. Knight’s Ferry, etc., 
Co., 14 Cal. 35; Baldarachi v. Leach, 
186 P. 1060, 44 Cal.App. 603. 


Colo.—Anson v. Evans, 35 P. 47, 19 


Colo. 274; Town of Meeker v. Fair- 
field, 136 P. 471, 25 Colo.App. 187. 

Conn.—Smith v. Phipps, 32 A. 367, 
65 Conn. 302. 

Ga.—Central of Georgia Ry. Co. v. 
Browns h4) S\Be 839) el3Sin Gar, wot. 
Maryland Fidelity, ete., Co. v. Nisbet, 
46 S.B. 444, 119 Ga. 316; Southern 
States Exploring, ete, Syndicate v. 


McManus, 39 S.E. 480, 113 Ga. 982; 
Rome R. Co. v. Thompson, 28 S.E. 429° 
101 Ga. 26. 


Ill.— Mighell v. Stone, 51 N.E. 906, 
175 Ill. 261 [aff 74 Ill. App. 129]; Con- 
solidated Ice Mach. Co. y. Keifer, 25 
N.E. 799, 134 Ill. 481, 23 Am.S.R. 688, 
10 L.R.A. 696; Chicago, ete, R. Co. 
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to one issue,?* or for?® or against? one party, or in 
only one of several consolidated suits,?* or where 
evidence in part irrelevant and incompetent is ad- 
mitted without objection,®? or evidence is admitted 


113; Webster v. En- 
field, 10 Ill. 298; Johnson v. Niles 
Invisible Door Check Co., 222 Ill.App. 
65; Nelson v. Northwestern Blevated 
RovCos TUOMAppari19s aAMiller: -v- 
Potter, 59 Tll.App. 125; Marder v. 
Leary, 35 Ill.App. 420. 

Ind.—Clark v. Clark, 118 N.E. 123, 
187 Ind. 25; Johnson v. Samuels, 114 
N.E. 977, 186 Ind. 56; Cleveland, C., 
Crea Stave COs |V; Gossett, 87 N.E. 
723, 172 Ind. 525; Smith v. Smith, 
5 N.B. 411, 106 Ind. 43; Terrell v. 
Butterfield, 92 Ind. 1; Lipprant v. 
Tiipprant, 52 Ind. 273; Steele v. Michi- 
gan Buggy Co., 95 N.H. 435, 50 Ind. 
App. 635; Hart v. Miller, 64 N.E. 239, 
29 Ind. App. 222; Keesling v. Doyle, 
$5 N.E. 126, 8 Ind. App. 43. 

Iowa.——_Weaver v. National Fire 

Ins: Co. of Hartford, Conn., 165 N.W. 
223, 181 Iowa 1000; Snyder v. Tribune 
Co., 143 N.W. 519, 161 Iowa 671; Scott 
Vv. Chicago, if Con, Lal 
N.W. 1065, 160 Iowa 306: 
Miller, 134 N.W. 1058, 154 Iowa 344; 
Aughey v. Windrem, ii4 N.W. 1047, 
137 Iowa 315; Breiner v. Nugent, 111 
N.W. 446, 136 Iowa 322; Hardwick Vv. 
Hardwick, 106 N.W. 639, 130 Iowa 
230; Considine v. Dubuque, 102 N.W. 
102, 126 Iowa 2838; Kircher v. Larch- 
wood, 95 N.W. 184, 120 Iowa 578; 
Wink v. Des Moines Ice Co., 51 N.W. 
155, 84 Iowa 321; Allison v. Chicago, 
ete., R. Co., 42 Iowa 274. 


Kan.—May v. Kansas Power & 
xe’ yp, (2d) 108, 134 Kan. 470. 


(2a) "326, 243 Ky. 501; Consolidated 
Coach Corporation Vv. Hopkins’ Adm’r, 
87 S.W.(2d) 1, 238. Ky. 136; Ken- 
tucky Public Service Co. v. Topmiller, 
263 S.W. 706, 204 Ky. 196; Stearns 
Coal & Lumber Co. v. Williams, 186 
S.W. 931, 171 Ky. 46; South Coving- 
ton & C. St. Ry. Co. v. Finan’s Adm’x, 
155 S.W. 742,153 Ky. 340; Wouis- 
ville Gas Co. v. Kentucky Heating Co., 
134 S.W. 205, 142 Ky. 253; Watson v. 
Kentucky & Indiana Bridge & R. Co., 
126 S.W. 146, 137 Ky. 619 [mod on 
other grounds 129 S.W. 341, 137 Ky. 
619]; Georgetown Water, Gas, Elec- 
tric & Power Co..yv. Neale, 125 S.W. 
293; 1ok_ Ky. 197s) Ilinois, Cent: R.: Co. 
v. Johnson, 115 S.W. 798; Indian 
Head Coal Co. v. Miller, 110 S.W. 813, 
33 Ky.L. 650; Owensboro City Ry. To. 
v. Allen, 108 S.W. 357, 32 Ky.L. 1353; 
Ditto v. Slaughter, 92 S.W. 2, 28 Ky. 
L. 1164; South Covington, etc., St. R. 
ae v. Riegler, 82 S.W. 382, 26 Ky.L. 
lua.—Thompson vy. 
Mart.N.S. 458. 


Md.—Carroll v. Ridgaway, 8 Md. 
328; Pegg v. Warford, 7 Md. 582. 


Mass.—Clark v. Hull, 68 N.E. 60, 
184 Mass. 164; O’Connell Ver Com 60 
Nee. 7580, 109 Mass. 1250; , Com: ‘v: 
Wunsch, 129 Mass. 477. 


Mich.—Dolson vy. Central Business 
Men’s Ass’n, 209 N.W. 95, 235 Mich. 
80; John Hancock Mut. L. Ins. Co. 
v. Moore, 34 Mich. 41. 


Minn.—Cronfeldt v. Arrol, 52 N.W. 
857, 50 Minn. 327, 36 Am.8.R. 648; 
Appleton Mill Co. v. Warder, 43 N.W. 
791, 42 Minn. 117. 


Mo.—City of St. Louis v. Worth- 
ington, 52 S.W.(2d) 1003; Andrew vy. 
Linebaugh, 169 S.W. 135, 260 Mo. 623; 
Babb Ne Ellis, 76 Mo. 459; Union Sav. 
Assoc. Edwards, 47 Mo. 445; Court- 
er v. Gsbree W. Chase & Son Mer- 


v. Clark, 108 Ill. 


Chauveau, 6 


Co. v. Holmes, 94 N.W. 
826. 
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eantile Co., 299 S.W. 622, 222 Mo.App. 
oie Downing vy. St. Louis-San Fran- 
cisco Ry. Co., 285 S.W. 791, 220 Mo. 


App. 260; Wright v. Hines, (App.) 
235 S.W. ee Citizens’ Trust Ee Vv. 
Tindle, (App.) 194 S.W. 1066; Minea 


v. St. Louis Cooperage Co., 162 S.W. 
741, 179 Mo.App. 705; Ozark Orchard 
Co. v. Kansas City Southern Ry.aCo5 
158 S.W. 884, 173 Mo.App. 450; Mc- 
Morrow v. Dowell, 90 S.W. 728, 116 
Mo.App. 289; Home Lumber Co. v. 
Hartman, 45 Mo.App. 647. 


Neb.—Nichals v. Owens Motor Co., 


236 N.W. 169, 121 Neb. 105; Tankers- 
ley v. Lincoln Traction Co., 163 N.W. 
850, 101 Neb. 578; Chicago, etc., R. 


1007, 68 Neb. 


N.H.—Guertin v. Hudson, 53 A. 736, 
71 N.H. 505; Norris v. Morrill, 40 N. 
H. 395; Jenness v. Berry, 17 N.H. 549. 

N.J.—Moloney v. Public Service 
Ry. Co., 106 A. 376, 92 N.J.Law 539. 

N.Y.—Stowell v. Hazelett, 66 N.Y. 
635; Fox v. Erbe, 91 N.Y.S. 832, 100 
App.Div. 343 [aff 76 N.E. 1095, 184 
N.Y. 542]; Sherman v. Oneonta, 21 
N SES aot bale oo INS D6 GnsL toe Nes 
637]; Price v. Keyes, 1 Hun 177, 3 
Thomps.&C. 720 [rev on other grounds 
62 N.Y. 378]; Black v. Foster, 28 
Barb. 387, 7 Abb.Pr, 406; Fagan v. 
Interurban St. R. Co., 85 N.Y.S. 340. 


N.C.—Croom y. Whitehead, 93 S.E. 


854, 174 N.C. 305; Luther vy. Skeen, 
ese 356; Henson ‘vv. King, 47 N.C. 
oO. 


Ohio.—Village of Lebanon Vv. 
Schwartz. 4 OhioApp. 173, 25 OhioCir. 
Ct-N-S: 278: 


Okl.—Dolan_v. Vail, 225 P. 173, 98 
Oki 2b5ceSt.) WOuIst&S BS RaiCon ive 
Murray, 150 P. 884, 50 Okl. 64. 


Or.—Peck v. Coos Bay Times Pub. 
Co., 259 PP. 807, 122°0r. 408; Dorn: vz 
Clarke-Woodward Drug Co., 133 P. 
Soi 65 Ora dill. 

Pa.—Long v. Maguire, 22 Pa. 163; 
Wolfe v. Hepler, 30 Pa.Dist. 671; 
Frey v. Barr, 28 Pa.Dist. 570. 

R.I.—Messler v. Williamsburg City 


Fire Ins. Co:, 108 A. 832, 42 R.I. 460. 
Pye ues Roe NEMS TOOE EG Oy Me MST: yale 


Tex.—Robinson y. Marietta First 
Nat. Bank, 82 S.W. 505, 98 Tex. 184; 
Yocham v. McCurdy, 67 S.W. 316, 95 
Tex. 336; Keowne v. Love, 65 Tex. 
152; Houston, ete., R. Co. v. Poole, 
63 Tex. 246; Weir v. McGee, 25 Tex. 
Suppl. 20; Latham Vv. Jordan, 
(Commn. App.) 17 S.W.(2d) 805 [rev 
(Civ.App.) 3 S.W.(2d) 555]; Goolsby 
v. Manning, (Civ.App.) 270 S.W. 936; 
Cass v. Green, (Civ.App.) 227 S.W. 
238 [supplementing op (Ciy.App.) 224 
Sow Se oulc nach VOnthin Ge De lO. y. 
Co. v. Speer, (Civ.App.) 212 S.W. 762; 
Buchanan v. Houston & T. C. R. Co., 
(Civ.App.) 180 S.W. 625; Texas & P. 
Ry. Co. v. Missouri Iron & Metal Co. 
(Civ.App.) 178 S.W. 597;. Common- 
wealth Bonding & Casualty Co. “va 
Hendricks, (Civ.App.) 168 S.W. 1007; 
Carl v. Wolcott, (Civ.App.) 156 S.W. 


334; Bluestein v. Collins, (Civ:App.) 
103 S.W. 687; Galveston, ete., R. Co. 
v. Worcester, 100 S.W. 990, 45 Tex. 


Civ.App. 501; Bell v. Missouri, etc., 
Ri Cosme S.W. 1073, 36 Tex.Civ. App. 
569; Red River, ete., ACO 
Hughes, 81 S.W. 1235, 36 Tex.Civ. 
App. 472; State v. Dittfurth, (Civ. 
App.) 79 S:W. 52; Houston, etc., Re 


[§ 545 


provisionally,?? the court should charge the jury 
that it should not be considered for other purposes 
than those for which it was admitted®* unless the 
| purpose is so obvious as to render an instruction 


Harris, 70 S.W. 335, 30 Tex.Civ. 
Et. Worth,eteq Rey Coawe 
Harlan, (Ci¥. ADD. )23562 aS Ws, 8 
Clark y.. Clark; 5is Saws +3387, -21Ls'Fex: 
Civ. App. 3713, Missouri etc... Coane 
Rose, 49 S.W. 133, 19 Tex.Civ.App. 
470; Western Union Tel. Co. v. Seals, 
(Civ.App.) 45 S.W. 964; State Land 
Mortg. Bank v. Quanah Hotel Co., 
(Cie App.) 32 S.W. 573 [aff 34 S.W. 
730, 89 Tex. 332]. 


Utah.—McKinney v. Carson, 99 P. 
660, 35 Utah 180. 


Vt.—Vail v. Strong, 10 Vt. 457. 


Va.—Bragg v. Elmore, 147 S.E. 
275, 152 Va. 312; Cohen v. Bellenot, 
32 S.E. 455. 


Wash.—Bulleck v. Yakima Valley 
Transp. Co., 184 P. 641, 187 P. 410, 
108 Wash. 413. 


W.Va.—Welch v. King, 95 S.E. 844, 
82 W.Va. 258. 

Wis.—Williams v. Hicks Printing 
Co.,.-150 N.W. 183, 159 Wis. 90; Do- 
masek v. Kluck, 89 N.W. 139, 113 Wis. 
336; Viellesse v. Green Bay, 85 N.W. 
665, 110 Wis. 160. 


And see cases infra notes 28-33. 


28. Ga.—Pennington y. Perry, 118 
S.E. 710, 156 Ga. 103. 


Iowa.-—_Hammer v. Chicago, ete., R. 
Co., 25 N.W. 246, 70 Iowa 623. 

Okl.—Schaff v. 249 RP. 947, 
121 OKI. 228. 


Or.—Anderson v. Wallowa Nat. 
Bank, 198 P. 560, 100 Or. 679. 

Tex.—Missouri, ete., R. Co. v. Col- 
ae 39° S.W. 150, 15 -TexCiviApp: 


29. Childers v. Holmes, 92 So. 615, 
207 Aja. 382: Hitt. ys Garr 09 Nas: 
456, 62 Ind.App. 80. 


[a] Rule applied.—In an action 
against both makers of a note, where 
one of them stated that a witness of- 
fered by the other was not offered as 
a witness for him, the court erred in 
not limiting the witness as a witness 
for defendant offering him, and in 
stating that he was offered by both 
defendants, and that both would be 
bound by his testimony, the effect 
thereof being to make the objecting 
defendant represent the witness as 
worthy of belief and to deny him the 
right to impeach and discredit his tes- 
timony. Childers vy. Holmes, 92 So. 
615, 207 Ala. 382. 


30. Ind.—Black v. Marsh, 67 N.E 
201, 31 Ind.App. 53. 

Iowa.—Wieneke v. 
W. 535, 211 Iowa 477. 

Mo.—Holt v. Williams, 
864, 210 Mo.App. 470; 
Missouri Pac. Ry. Co., 
138 Mo.App. 31. 

Tex.—Williams v. Penick-Hughes 
Co., (Civ.App.) 36 S.W.(2d) 1060; 
Lefkovitz v. Sherwood, (Civ.App.) 
136 S.W. 850. 

Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


31. Robb v. Woosley, 
Lib Ark. 43: 


Co. Vv. 
App. 179; 


Coyle, 


Steinke, 233 N. 


240 S.W. 
Millspaugh vy. 
119 SW. 9935 


295 S.w. 13, 


$2. Willard v. Goodenough, 30 Vt. 
393: 

83. McNeill v. Reynolds, 9 Ala. 
313; Haney. v. Marshall, 9 Md. 194; 


Campbell v. Moore, 3 Wis. 767. 
384 See cases supra notes 27-33. 


For later cases, developments and changes in the law see Annotations, same title and section numbsr, 


§ 545] 


unnecessary.°> So, where the court may submit 
conflicting and doubtful evidence as to a preliminary 
fact on which admissibility depends,*® the jury 
should be instructed to disregard the evidence of- 
fered unless they find the preliminary fact.*7 Where 
the court properly limits testimony at the time of 
its introduction, a further limiting instruction is 
not necessary;** and where counsel is prohibited 
from commenting on evidenee for purposes other 
than that for which it was admitted, error cannot 
be predicated on an omission to limit by instruction 
the purposes for which the evidence may be con- 
sidered.*® Where the evidence is competent gen- 
erally, an instruction restricting it is not necessary,*® 
but the court should, in a proper case, instruct that 
the evidence may be considered generally.*! The 
court may decline to instruct as to the effect of par- 
ticular evidence taken alone.*? It is not necessary 
to give instructions on the effect of evidence having 
no bearing on the issues;*#? and the court is not 
bound to give an instruction which directs the jury 
to consider whether certain inferences should not 
be drawn if a certain state of facts should be found.**# 
Where the evidence of fact is conflicting, or dif- 
ferent inferences of fact may be drawn properly 
from undisputed evidence, the trial judge may, but 
is not required to, give instructions based on some 
particular view of a portion of such evidence.*® In 


35. Shannon v. Jamestown Tp., 232 
N.W. 371, 251 Mich. 597; Owenby v. 
Louisville & N. R. Co., 81 S.E. 997, 165 
IN: CG? 6415. Dexas i. & TT. Co. viAngel, 
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nonsuit at the close of plaintiff’s evi- 
dence, and resting when the motion 
was overruled, was not entitled to an 
instruction that the jury could not 
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an action for negligence against two defendants, one 
of whom counterclaimed against the other, the coun- 
terclaiming defendant is not, after plaintiff rested 
and such defendant also rested, as between himself 
and plaintiff, entitled to an instruction that any 
further evidence introduced was not to be consid- 
ered as between plaintiff and himself.*® 


Probative effect of facts in evidence.*7 While it 
has been held to be the duty of the trial court to 
group the evidence and to indicate the bearing of 
its several parts on the issue to be determined,** 
the giving or refusal of an instruction as to the pro- 
bative effect of a fact in evidence is within the dis- 
cretion of the court.*® So, although it has been held 
the duty of the court, in a proper case, to instruct 
that a specific group of facts, if true, would, in law, 
establish some material pleaded issue, and error to 
refuse to do so on presentation and request of a cor- 
rect charge,®® cautionary instructions’? as to the 
tendency of evidence to establish certain facts are 
largely within the discretion of the court,®? and re- 
fusal thereof is not ordinarily error.*? Thus a trial 
judge need not instruct that an issuable fact is 
true or .proved,®* even though it is undisputed.®° 
Where, however, the evidence is, as a matter of law, 
insufficient to authorize a finding that the fact in 
issue is or is not established, it is the duty of the 
court so to instruct the jury.°°® 


50. <A. J. Anderson & Co. v. Reich, 
(Tex.Commn.App.) 260 S.W. 162 [rev 
(Civ.App.) 249 S.W. 298]; Mitchell v. 


86 S.W. 1056, 39 Tex.Civ.App. 166. 
36. See supra § 316. 


37. Verzan v. McGregor, 23 Cal. 
339; Davidson v. American Cent. Ins. 
Cos 119A. - 707,80; N.Y. 552% Rich- 
ardson v. Boston & M. R. R., 117 A. 
ino, cO0 NLA. 3703” Bartiett vy. Hoyt, 
Bo ON. 1515) Kong. -v.nbanson, 99) N. 
W. 1085, 13 N.D. 85. 


38. Hunter v. Daze, 170 P. 788, 19 
Ariz. 310; Hammon y. Midland Valley 
Cor, 206. Bss30 711 Kane 585 sbsty 


v. Walker, 3 S.W.(2d) 744, 222 Mo. 
App. 619. 
[a] Rule applied.—A statement of 


the court in overruling an objection 
to the admission of the return on an 
attachment writ, that it will instruct 
that the return will not be any evi- 
dence of title of the property, is suf- 
ficient without the further giving of 
such an instruction. Hunter v. Daze, 
170 P. 788, 19 Ariz. 310. 

39. Barber v. Brace, 3 Conn. 9, 8 
Am.D. 149. 

40. U.S.—Erie R. Co. v. Sehultz, 
183 F. 673, 106 C.C.A. 23. 

Ark.—Kennedy v. Quinn, 266 S.W. 
462, 166 Ark. 509. 

Ind.—Fidelity & Casualty Co. of 
New York v. Blount Plow Works, 136 
N.E. 559, 78 Ind.App. 529. 

Mich.—In re Bradley’s Estate, 193 
N.W. 897, 223 Mich. 312. 

N.C.—Hamilton v. Southern Ry. Co., 


158 S.E. 75, 200 N.C. 543 [cert den 
52S:Ct. 19; 284 U-S. 636, 76. Ld. 
541]; Sears v. Braswell, 149 S.E. 846, 


197 N.C. 515. 


{a] RBule applied.—(1) A request- 
ed instruction to limit testimony to a 
particular issue was properly refused, 
where some of the testimony at least 
bore on other issues. Grice v. Her- 
rick Hardware Co., (Tex.Civ.App.) 
219 S.W. 502. (2) Where the evidence 
showed that codefendants were joint 
tort-feasors, a defendant moving for 
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consider as against him testimony of- 
fered by a codefendant or by ,plaintiff 
in rebuttal. Hamilton v. Southern 
By, ©O..158) S.Br 1538200 NeC.543 [eert 
den 52 S.Ct. 19, 284 U.S. 636, 76 L.Ed. 
541]. 


41. Mullaney v. C. H. Goss Co., 122 
A. 430, 97 Vt: 82: 


[a] fBhus failure to instruct that 
impeaching statements in a _ letter 
should be considered as_ evidence 
tending to show the facts asserted 
is error. Mullaney v. C. H. Goss Co., 
122 A. 480, 97 Vt. 82. 


42. Buck v. Hall, 49 N.B. 658, 170 
Mass. 419; Wagner v. Metropolitan 
StR Cog -S0UuNeY-S a 9, FOMApp-Div; 
591 [aff 68 N.E. 1125, 176 N.Y. 610]. 


43. Powell v. West, 94 So. 475, 208 
Ala. 388. 


44. Kellogg v. Janesville, 24 N.W. 
359, 34 Minn. 132. 


[a] For example, an instruction 
that “if the walks were So: slippery 
that a person would be likely to fall, 
the jury should consider whether rea- 
sonable care and caution on plaintiff’s 
part would not require her to avoid 
the walk and travel on the street.” 
Kellogg v. Janesville, 24 N.W. 359, 
361, 34 Minn. 1382. 

45. Quinn v. Standard Oil Co. of 
New York, 144 N.E. 53, 249 Mass. 
194; -Shattuck v. Eldredge, 53 N.E. 
317, Lis Mass: 165. 

46. Kaltman vy. Bocino, 126 A. 654, 
2 N.J.Mise. 1125. 


47. Duty to: 


Define probative value of expert testi- 
mony see supra § 544. 

Instruct as to whether there is or is 
not evidence of certain fact see su- 
pra § 539. 


5 48. Pilot Com’rs v. Clark, 33 N.Y. 
Ble : 
49. Battschinger v. Robinson, 85 


A. 317, 83 N.J.Law 739. 


stanton, (Tex.€iv.App.) 139 ) Swe 
1033. 
[a] “Intendments of law.’—The 


court is required to charge the jury 
to find in accordance with presump- 
tions called ‘“‘intendments of law,” 
which are inferences or positions es- 
tablished by law, common or statute, 
which the law peremptorily requires 
to be made whenever facts appear 
which it assumes as the basis of that 
inference. Mitchell v. Stanton, (Tex. 
Civ.App.) 139 S.W. 1033. 


51. Instructions as to duties of ju- 
ry generally see infra §§ 558, 559. 


52. Hanley y. Travelers’ Protec- 
tive Ass’n, (lowa) 161 N.W. 125; Han- 
ley v. Fidelity & Casualty Co., 161 N. 
W. 114, 180 Iowa 805. 


53. Hanley v. Travelers’ Protec- 
tive Ass’n, (Iowa) 161 N.W. 125; Han- 
ley v. Fidelity & Casualty Co., 161 N. 
W. 114, 180 Iowa 805; Burdick v. 
Freeman, 24 N.E. 949, 120 N.Y. 420. 


[a] Sufficiency to authorize find- 
ing.—It is not ordinarily the duty of 
the court to instruct the jury whether 
the evidence is or is not sufficient to 
authorize them to find that a mere 
evidentiary fact, asserted by one par- 
ty but denied by the other, exists or 
does not exist. Burdick vy. Freeman, 
24 N.E. 949, 120 N.Y. 420. 

54. New Ware Furniture Co. v. 
Reynolds, 84 S.E. 491, 16 Ga.App. 19; 
Scott v. Valdosta, M. & W. R.Co., 78 
S.E. 784, 13 Ga.App. 65. 


55. New Ware Furniture Co. v. 
Reynolds, 84 S.E. 491, 16 Ga.App. 19. 


56. Ala.—Mansfield v. Morgan, 37 
So. 3938, 140 Ala. 567. 


Ill.—Chicago Bridge, 
Hayes, 91 Ill.App. 269. 


Ind.—Hynds v. Hays, 25 Ind. 31. 

Iowa.—In re Thompson’s Estate, 
234 N.W. 841, 211 Iowa 935. 

Md.—Vogeler v. Devries, 56 A. 782; 
98 Md. 302; Lewis v. Baltimore, etc., 
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[§ 546] (b) Failure of Party To Testify or Pro- 
duce Evidence. It is discretionary with the court 
whether to give an instruction as to the failure of a 
party to produce evidence within his control,®*-°* 
and a failure to do so is not necessarily error,”® al- 
though under the cireumstances of the case it may 
be,®° and although it has been held that the court 
should instruet as to the effect of the failure of a 
party to testify,®t or to produce stronger and more 
satisfactory evidence available to him.°? So it has 
been held error to refuse to charge that the Jury are 
not to draw any deductions against cither party from 
objections made and evidence excluded, as the re- 
fusal affirms the converse of the proposition.%* 
Where a party fails to call a witness within his con- 
trol, the court should instruct the jury that they 
have a right to accept the testimony before them 
adverse to him which might have been, but was not, 
controverted, and to take it most strongly against 
such party, and to reject testimony in his favor 
which might have been corroborated by such wit- 
ness;°+ but where a stranger who is a mere witness 
to the transaction equally available to both parties 
and not presumably favorably disposed to one of 
them is not ealled by one party, the other is not en- 
titled to an instruction that the inference is that 
the witness, had le been called, would have testified 
adversely to the interest of the party failing to 
call him;** and conversely, in a proper ease, the 


R. Co., 38 Md. 588, 17 Am.R. 521; Da- 
vis v. Davis, 7 Harr.&J. 36; |Mercer 


§§ 464-466. 
57-58. 
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court should instruct that there is no presumption 
that such stranger, if called, would have testified 
adversely.°* Where plaintiff, by the evidence of 
competent and disinterested witnesses, fully estab- 
lished his cause of action and the amount of his re- 
covery, that he declines to testify in his own behalf 
or to state the amount of his damages, does not re- 
quire the court in its instructions to comment un- 
favorably on that fact.6* In a will contest it is not 
necessary to give a requested instruction that no un- 
favorable inference should be drawn from the fail- 
ure of proponent’s husband to testify, where he was 
present during the contest, and had had many con- 
versations with the testatrix;®*® but in such a con- 
test, in which it was shown that residuary legatee, 
the proponent, was in close confidential relations 
with the aged testatrix, and had complete control 
over her property, the court«should instruct that, 
if proponent had in his control evidence to explain 
any suspicious cireumstance, and the evidence was 
material to the issue, his failure to produce the evi- 
dence raises an unfavorable presumption as to 
him,®® and the fact that proponent did not tes- 
tify could be considered by the jury in consider- 
ine whether any suspicious circumstances had been 
explained, although generally his testimony would 
have been incompetent.?° 

[§ 547] (6) Exclusion of Evidence from Consid- 
eration.“ Where evidence improper for the jury 


64. Perlman v. Shanck, 182 N.Y.S. 
767, 192 App.Div. 179. 


v. Walmsley, 5 Harr.&J. 27, 9 Am.D. 
486. 

Mass.—Lane v. Old Colony, etc., R. 
Co., 14 Gray 143. 

Mich.—McCloy v. Vaughan, 151 N. 
W. 667, 185 Mich. 189; Scripps v. Reil- 
ly, 38°Mich. 10. 

Miss.—Garnett’ v. 
Miss. 389. 


Neb.—Hiatt v. Brooks, 22 N.W. 73, 
76, 17 Neb. 33 [quot Thompson Charg. 
Jur §. 31): 

N.Y.—Burdick v. Freeman, 24 N.E. 
949, 120 N.Y. 420. 


N.C.—Kearns v. Southern R. Co., 
52 S.E. 131, 139 N.C. 470; Satterwhite 
v. Hicks, 44 N.C. 105, 57 Am.D. 577; 
Brown v. Patton, 35 N.C. 446. 


Ohio.—Fruit Dispatch Co. v. Lisey, 
220 Ohio \Cir-Ct.N.S.- 7. 


Kirkman, 33 


Rea Ces v. Thomas, 21 Pa. 
3 

[a] Rule applied.—(1) Where 
such is the case, the court should, 


upon request, instruct that one of 
several theories upon which recovery 
is sought is wholly unsupported by 


proof. Mansfield v. Morgan, 37 So. 
393, 140 Ala. 567; Chicago Bridge, 
etc., Co. v. Hayes, 91 Ill.App. 269; 


Fruit Dispatch Co. v. Lisey, 22 Ohio 
Cir.Ct.N.S. 7. (2) Thus, where the 
testimony did not support certain al- 
legations of the declaration, defend- 
ant was entitled to an instruction to 
that effect. McCloy v. Vaughan, 151 
N.W. 667, 185 Mich. 189. (3) So, re- 
fusing an instruction, in a will con- 
test, that proponent’s letters more 
than twenty years before, soliciting 
testator’s assistance, did not tend to 
show the testator’s incapacity or un- 
due influence, is improper. In re 
Thompson’s Hstate, 234 N.W. 841, 211 
Iowa 935. 


Form, requisites, and sufficiency of 
instruction see infra § 620. 


Propriety of instruction see supra 


Delaware & H. Co. v. Na- 
has, 14 F.(2d) 56; Taylor v. Chicago, 
ete RR. Cox 40) NiWi-84, 16. LOwas Loos 
Knott v. Hawley, 203 N.W. 785, 163 
Minn. 239; Collins v. Leafy, 16 A. 765, 
124 Pa, 208. 

59. Delaware & H. Co. y. Nahas, 14 
F.(2d) 56; Taylor v. Chicago, etc., R. 
Co., 40 N.W. 84, 76 Towa, 758; Jan- 
kowski v. Clausen, 209 N.W. 817; 167 
Minn. 487; Knott v. Hawley, 203 N. 
W785; 163) Minn 239". Goellins | Vv. 
Leafy, 16 A. 765, 124 Pa. 203. 

[a] Rule applied.—Refusal to in- 
struct that the jury could assume 
from failure of plaintiff to call a phy- 
sician who attended her that his tes- 
timony would be unfavorable was not 
error, in the absence of a Showing 
that there were any controverted 
facts of which he had knowledge. 
Jankowski v. Clausen, 209 N.W. 317, 


167 Minn. 437. 
60. Vergin v. City of Saginaw, 84 
N.W. 1075, 125 Mich. 499; Werr v. 


Kohles, 83 N.Y.S. 128, 86 App.Div. 122. 


[a] Thus refusal to charge that 
the jury could consider the failure of 
plaintiff, suing for personal injuries, 
to call as witnesses the doctors who 
examined her shortly after the injury 
to ascertain her physical condition, is 
error. Vergin v. City of Saginaw, 84 
N.W. 1075, 125 Mich, 499. 


61. Simon vy. Griffin Wheel Co., 168 
Ill.App. 533. 


62. Stamm v. Wood, 168 P. 69, 86 
Or, 174. 


[a] Thus, under Lord L. § 868 
subd 7, the court should instruct the 
jury that if weaker and less satis- 
factory evidence is offered when it 
appears that stronger and more sat- 
isfactory was within the power of the 
party, the evidence offered should be 
viewed with distrust. Stamm _ v. 
Wood, 168 P. 69, 86 Or. 174. 


63. Scott v. Third Ave. R. Co., 13 
N.Y.S. 344, 59 Hun 456. 


65. Orr Felt & Blanket Co. v. Sher- 
win Wool Co., 143 N.E. 541, 248 Mass. 
553; Norland v. Peterson, (Wash.) 13 
P.(2d) 483. : 

[a] Rule applied (1) where, on the 
instigation of defendant pursuant to 
stipulation, three doctors were ap- 
pointed to examine plaintiff and de- 
fendant called two of them as wit- 
nesses but did not call the third. 
Norland vy. Peterson, (Wash.) 13 P. 
(2d) 483. (2) Where the court charg- 
ed in effect that, if plaintiff fails to 
call aS a witness one who apparently 
would give favorable testimony if he 
could, the jury may assume that, if 
called, his testimony would have been 
adverse, it is error to refuse to 
charge, when the facts warrant it, at 
the request of plaintiff, that there is 
no evidence in the-case that the tes- 
timony would be unfavorable to him, 
the witness being available alike to 
plaintiff and defendant. Hayden v. 
New York Rys. Co., 134 N.E. 826, 233 
N.Y. 34. (3) There was no error in re- 
fusing to instruct that the jury could 
draw an inference against one party 
because he failed to eall a certain wit- 
ness, where the witness was equally 
available to both parties, and there 
was nothing to show in whose favor 
such witness’ testimony would be on 
the issue raised at the trial. Orr 
Felt & Blanket Co. v. Sherwin Wool 
Co., 148 N.E. 541, 248 Mass. 553. 


66. Illinois Cent. R. Co. v. Wein- 
stein, 55 So. 48, 99 Miss. 515. 


67. Westing v. Chicago, B. & Q. R. 
Co., 127 N.W. 1076, 87 Neb. 655, 


68. Appeal of Anderson, 165 N.W. 
732, 199 Mich. 240. 


69. In re Carter’s Will, 191 N.Y.S. 
551, 199 App.Div. 405. 


70. In re Carter’s Will, supra. 
71. Cross references: 


Form, requisites, and sufficiency of 
instruction see infra § 621. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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to consider has been introduced, the court may and 
should withdraw the evidence or direct the jury to 
disregard it,** or otherwise correct the admission 
of such evidence in its charge,7? unless the matter 
has been waived by failure to make a timely ob- 
It has been held that the fact of with- 
drawal of the evidence implies that it is not to 
be considered and renders it unnecessary to warn 
the jury in the general charge to disregard it,7® and 
that a direction during the trial to reject evidence 
improperly admitted makes it unnecessary for the 
court to instruct the jury to disregard it;7® 
there is authority to the contrary,77 and such an, in- 


jection.*# 


struction is considered necessary 


ruled out at the close of a party’s case.78 
Judge in summing up totally ignores the evidence, 


error cannot, it has been said, be 


Instruction to disregard answer to 
hypothetical question where basic 
aye found not true see supra § 
544, 

Purpose and effect of evidence see 
supra § 545. ‘ 


72. Ala.—Jones v. Bynum, 66 So. 
639, 189 Ala. 677; Varnon v. Nabors, 
66 So. 593, 189 Ala. 464. 

Ga.—Cook v. J. I. Case Threshing 
Sone WOlE Sis EL Soe, hh Gra App 

Ill.—Pittman v. Gaty, 10 Ill. 186; 
Barr v. Wilmington Coal Min., etce., 
Co., 5 Tll.App. 442. 

Ind.—Gallivan v. Strickler, 118 N.E. 
679, 187 Ind. 201; Eppert v. Hall, 31 
N.E. 74,32 N.E. 743, 133 Ind. 417. 

Iowa.—Welton vy. Iowa State High- 
way Commission, 233 N.W. 876, 211 
Iowa 625; Dilly v. Paynsville Land 
Co:, 155 NeW. 971, 173 Lowa’ 536. 

Ky.—United States Health & Acci- 
dent Ins. Co. v. Jolly, 118 S.W. 281. 

Me.—Harlow v. Perry, 96 A. 775, 
114 Me. 460, Ann.Cas.1918C 37. 

Mass.—Albright v. Sherer, 111 N.E. 
711, 223 Mass. 39; Fillmore v. John- 
son, 109 N.E. 153, 221 Mass. 406. 

Mo.—Pavey v. Burch, 3 Mo. 447, 26 
Am.D. 682; Smith v. Bailey, 209 S.W. 
945, 200 Mo.App. 627. 

Mont.—Vaill v. Northern Pac. Ry. 
Co., 213 P. 446, 66 Mont. 301. 

N.M.—Price v. Wood, 54 P. 231, 9 
N.M. 397. 

N.Y.—Durgin v. Ireland, 14 N.Y. 
322; O’Dell v. Bonta, 142 N.¥.S. 179, 
157 App.Div. 349; Sperry v.:Hellman, 
13. N.Y.S. 899, 20 Civ.Proc. 226. 

N.C.—Sentelle v. Board of Educa- 
tion 151° S48. 877, 198 N.C, 389: 

Pa.—Mudano v. Philadelphia Rapid 
Transit, Co., 137 A. 104, 289 Pacv51% 
Devling v. Williamson, 9 Watts 311; 
Young v. Gill, 157 A. 348, 103 Pa.Su- 
per. 467; Lits v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 344. 

Tex.—Bartlesville Zine Co. v. Com- 
pania Minera Ygnacio Rodriguez Ra- 
mos, S. A., (Civ.App.) 202 S.W. 1048 
[mod on other grounds 275 S.W. 388, 
Li) Nex, 27,641) AR. 737); sOccident 
Fire Ins. Co. v. Linn, (Civ.App.) 179 
S.W. 523; W. P. Carmichael Co. v. 
Miller, (Civ.App.) 178 S.W. 976; Byrd 
Irr. Co. v. Smyth, (Civ.App.) 157 S.W. 
260. 


Vt.—Enos v. Owens Slate Co., 160 
A. 185. 

Wis.—Campbell v. Moore, 3 Wis. 
767. 

{a] Applications of rule.—(1) The 


jury should be instructed to disregard 
evidence if it appears that the_tes- 
timony of a witness is hearsay (Pitt- 
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but 


as to evidence 
If the 
founded.*4 


predicated on a 


man v. Gaty, 10 Ill. 186; Barr v. Wil- 
mington Coal Min., ete., Co., 5 Ill.App. 
442. But see infra text and note 83), 
(2) or if evidence is admitted on the 
theory that it will be connected by 
other evidence with the fact sought to 
be proved, and is not so connected (Be- 
dell v. Janney, 9 Ill. 193). (3): ‘So; 
in an action for assault and battery, 
Where witnesses have been improper- 
ly allowed to state their opinions, and 
the court has improperly. character- 
ized the action as trivial, the plaintiff 
is entitled to an instruction that “the 
jury are the sole judges of the facts 
in this case, and they are to determine 
this case upon their understanding 
of the facts introduced in evidence 
solely, without regard to any other 
person’s opinion thereon, no matter 
whoever they may be.’ Zube v. Web- 
er, 34 N.W. 264, 67 Mich. 52, 60. (4) 
Where indisputable evidence demon- 
strates that the testimony of plaintiff 
is either intentionally false or mis- 
takenly so, the court should instruct 
the jury to disregard it. Lits v. Phil- 
adelphia Rapid Transit Co., 97 Pa. 
Super. 344. (5) Where evidence erro- 
neously admitted is subsequently ex- 
cluded, the court should instruct the 
jury not to consider such evidence for 
any purpose. Jones v. Bynum, 66 So. 
639, 189 Ala. 677. (6) And where the 
eourt excludes certain evidence, and 
it is repeated by the witness, the wit- 
ness Should be cautioned as to the rul- 
ing, and the jury should be admonish- 
ed not to consider the statement. U. 
S. Health, ete., Ins. Co. v. Jolly, (Ky.) 
118 S.W. 281. (7) It may become the 
duty of the trial judge, when the tes- 
timony discloses what occurred at a 
view taken by the jury during the 
trial, to direct the jury to disregard 
facts which they observed, if not 
within the scope of the view that they 
were directed to take. Albright v. 
Sherer, -111 N.H. 711,- 223 Mass. 39. 
(8) If, in any aspect of the case, the 
jury could look on quotations from 
medical works, in a question on cross- 
examination of a medical expert, as 
evidence, the difficulty could be over- 
come by an instruction that it was not 
to be so considered. Gulf, C. & S. F. 
R. Co. v. Farmer, 115 S.W. 260, 102 
Tex. 235.’ (9) Where the court admit- 
ted proof of a custom, which it in- 
structed the jury was of no import- 
ance, but commented on the evidence 
with reference to it, without instruct- 
ing them to disregard it or striking it 
from the record, the judgment will be 
reversed. Nordlinger v. Handelmaat- 
schappy Transmarina, 192 N.Y.S. 789. 


73. International Harvester Co. of 
America v. Chicago, M. & St. P. Ry. 
Co., 172 N.W. 471, 186 Iowa 86. 


74. See ‘supra 8) 239. 
75. Brown v. Matthews, 4 S.E. 13, 
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failure expressly to direct the jury not to consider 
it.7° Where a document erroneously admitted in evi- 
dence but not read to the jury was subsequently 
withdrawn, an instruction cautioning the jury to 
disregard it 1s not necessary,®° although it seems 
it would be otherwise if the evidence had been read 
before it was withdrawn.*? 
pressly to take from the consideration of the jury 
evidence that had been admitted during the trial 
on some issues raised by the pleadings but not sub- 
mitted in the court’s charge;*? and the court need 
not instruct to disregard hearsay evidence admitted 
without objection.*3 j 
withdraw evidence of a custom not material to re- 
covery, and upon which the cause of action was not 
There is no duty to instruct the jury to 


It is not necessary ex- 


It is not error to refuse to 


79 Ga. 1; Sutton v. Moreland, (Iowa) 
242 N.W. 75; Advance-Rumely Thresh- 
er Co: v. Born, 206 N.W. 904, 189 Wis. 
309. 

Pei Fink vy. Ash, 24 S.E. 976, 99 Ga. 

77. Jones v. U. S. Mutual Acc. As- 
soc., 61 N.W. 485, 92 Iowa 652. 

[a] Rule applied in an action on 
an accident policy conditioned that it 
shall not cover injuries received by 
the insured while fighting. It appear- 
ed that insured was shot in a diffi- 
culty. Plaintiff's counsel, against de- 
fendant’s objection, stated, in the 
presence of the jury, that he proposed 
to show that the person by whom de- 
ceased was shot had several days 
before attempted to secure a pistol, 
and that such person had grabbed at 
insured’s watch and money with a 
drawn revolver, and evidence as to 
the person’s attempt to secure a re- 
volver was introduced. The evidence 
was afterward stricken out, and the 
jury were admonished to disregard 
the counsel’s proposal and the evi- 
dence. It was held that it was error 
to refuse to direct the jury, in the in- 
structions, to disregard the evidence 
and proposal, the previous admonition 
alone being insufficient to remove 
possible prejudice. Jones v. U. S: 


Mutual Acc. Assoc., 61 N.W. 485, 92 
Iowa 652. 
78. Varnon v. Nabors, 66 So. 5938, 


189 Ala. 464. 

[a] Thus, where the trial court at 
the close of defendant’s evidence 
ruled out the testimony of two of his 
witnesses previously admitted over 
the objection of plaintiff, plaintiff was 
entitled to an instruction specifically 
directing the jury not to consider 
the testimony. Varnon y. Nabors, 66 
So. 593, 189 Ala. 464. 


79. Seymour v. Harvey, 
los 


80. Russell v. Bush, 71 So. 397, 196 
Ala. 309. : 


[a] Reason for rule.—‘No rule of 
common sense would require that the 
jury be So instructed touching a mat- 
ter of testimony that had not in fact 
come to their knowledge.’’ Russell v. 
Bush, 71 So. 397, 403, 196 Ala. 309. 


11 Conn. 


81. Russell v. Bush, supra. 
S25 Guilt G.! (Sa S.0 ii Ryan Gowen 
Conley, (Tex.Civ.App.) 286 S.W. 521 ° 


[rev on other grounds (Commn.App.) 
252 S.W. 737 (aff 260 S.W. 561, 113 
Mex 472,732) A. Dak. LU8S is 

83. Boston Mar. Ins. Co. v. Scales, 
49 S.W. 743, 101 Tenn. 628. 

84. Groves v. Great Hastern Cas- 
ualty Co., 246 S.W. 1002, 212 Mo.App. 
316. But see Pittman y. Gaty, 10 Ill. 
186; Barr v. Wilmington Coal Min., 
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disregard competent and material testimony.*® 


Evidence offered but not admitted. The court may 
refuse to instruct the jury that they are to disre- 
gard evidence that has been offered but not admit- 
ted.86 Such a charge is equivalent to a reminder 
to the jury that they had been sworn to render their 
verdict according to the evidence and is unneces- 
sary,®? but the conduct of counsel in offering the 
evidence may he so clearly unwarranted and in- 
excusable as to make an instruction to disregard it 
necessary.®® 

In determining necessity for an instruction to dis- 
regard evidence as insufficient to establish an issue, 
the testimony should be considered as upon a de- 
murrer to the evidence.*® 


[§ 548] b. Circumstantial Evidence.°® Although 
it has been held that it is net necessary to instruct 
upon circumstantial evidence,®' subject to the re- 
quirement in some jurisdictions of a request there- 
for,°? one relying on circumstantial evidence is en- 
titled to a charge that it may be considered®* and 
a statement as to its force and effect.°* The instrue- 
tion is not necessary, however, if the case does not 
rest on it although there may be some in it.®® 


ete., Co., 5 Ill.App. 442 (both stated 
supra note 72 [a] (1)). 
Doris 
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1113 [record quashed 187 S.W. 23]; 5. 
Roys v. First Nat. Bank, 


183 Wis. 10; U. S. Express Co. 


[§§ 547-549 


[§ 549] 5. Credibility of Witnesses.°°—a. In 
General. Although the trial court has considerable 
discretion in giving or refusing the ordinary instrue- 
tion on the eredibility of the witnesses,°’ subject 
to the requirement in some jurisdictions of a re- 
quest therefor,®® it is ordinarily the duty of the 
court to give instructions laying down general rules 
for the guidance of the jury in determining the eredi- 
bility of witnesses.2® Thus the court ought to in- 
struct the jury that in determining the credibility 
of a witness they should consider his appearance,' 
conduct on the stand,? demeanor,* character,‘ inter- 
est,> bias or prejudice,* opportunity for observa- 
tion,’ means of knowledge,* and. the reasonable- 
ness of his testimony;® but while the jury have 
not the benefit of appearance, bearing, and manner 
of a witness testifying by deposition, they should 
not be invited to indulge prestmptions against such 
testimony because of this,!° nor because the witness 
is a nonresident and cannot be prosecuted within 
the state for perjury in another state.‘ When the 
circumstances warrant, the court should instruct 
that as a matter of law the testimony of a witness 
is ineredible,!? but it is not ordinarily necessary 
to give instructions tending to cast suspicion or doubt 


See infra § 553. 


197 N.W. 6. Birmingham Ry., Light & Pow- 


85. Baltimore & O. R. Co. v. Man- 
gus, 294 F. 761; Kennedy v. Quinn, 
266 S.W. 462, 166 Ark. 509; Powers v. 
Kansas City, 18 S.W.(2d) 545, 224 Mo. 
App. 70; Stool v. Southern Pac. Co., 
P7202 101, $8 JOr. 350. 

{a] Rule applied.—An instruction 
to disregard testimony that a wit- 
ness was arrested on three occasions, 
admitted without objection, was prop- 
erly denied where the witness ad- 
mitted two of the charges, notwith- 
standing the other charge amounted 
to a mere accusation and should 
have been excluded, if the request to 
exclude had been limited thereto. 
Kennedy v. Quinn, 266 S.W. 462, 166 
Ark. 509. 

86. Yezner v. Roberts, etce., Shoe 
Co., 140 Ill.App. 61; Chicago Consol. 
Traction Co. v. Gervens, 113 I1l.App. 
275; Pfaffenback v. Lake Shore, etc., 
R. Co., 41 N.B. 530, 142 Ind. 246. 

87. Pfaffenback vy. Lake Shore, 
ete... R.7Co., supra. 

88. Holliday Creamery Co. v. Han- 
ey, (Tex.Civ.App.) 283 S.W. 938. 

89. Maury .Dove Co. v. New River 
CoaniCo,,. 2438.8. 31757150 eVianio 6. 

Demurrer to evidence see supra §§ 
365-383. 

90. In criminal prosecutions see 
Criminal Law § 2433. 

Sufficiency of instruction as to cir- 
cumstantial evidence see infra § 625. 

91. Notarfrancesco y. Smith, 134 
A. 151, 105 Conn. 49. 

[a] Reason for rule—‘“The law 
raises no distinction between direct 
and circumstantial evidence.” Notar- 
francesco v. Smith, 134 A. 151, 105 
Conn. 49. 

92. See infra §§ 678-685. 
93. Parr’ v. Gardner, 
App.) 293 S.W. 859; Rounds v. Cole- 
man, (Tex.Civ.App.) 214 S.W. 496; 
nce v. Hess, (Tex.Civ.App.) 48 S.W. 
94 Culbertson v. Hill, 87 Mo. 553; 
Rice v. Detroit Fire & Marine Ins. Co. 
of Detroit, Mich., (Mo.App.) 176 S.W. 


(Tex.Civ. 


v. Jenkins, 25 N.W. 549, 64 Wis. 542. 


95. Roberts v. Port Blakely Mill 
Co: 7022. Lis 0. Wish, 125. 


96. Form, requisites, and sufficien- 
cy of instruction see infra §§ 628-630. 


Propriety of instruction see supra 
§§ 471-478. 


97. Soltesz v. J. H. Belz Provision 
Co., (Mc.) 260 S.W. 990; Granby 
Minv) etexy Conevaavisiy ory poe co. 
156 Mo. 422; Farthmann v. McMahon, 
(Mo.App.) 258 S.W. 61; Dawson v. 
Flinton, 190 S.W. 972, 195 Mo.App. 75; 
Sandler v. Hudson & M. R. Co., 151 A. 
99, 8 N.J.Misc. 587 [aff 156 A. 459, 108 
N.J.Law 203]. 


98. See infra §§ 678-685. 


99. Jones v. Alabama Mineral R. 

Co., 18 So. 80; 107 Alas 4003 “Hall y. 
Hotel Sherman Co., 236 Ill.App. 386; 
Conlon vy. Chicago Great Western R. 
Co., 1389 Ill.App. 555; Schlesinger v. 
Rogers, 80 Ill.App. 420; Weiss v. 
London Guaranty & Accident Co., 
Limited, of London, 124 A. 472, 280 
Pa. 325; Clark v. Union Traction Co., 
60 A. 302, 210 Pa. 636. 
_ [a] In Georgia, in charging the 
jury, in accordance with Civ. Code 
(1910) § 5751, as to the weight to be 
given positive and negative testimony, 
the jury should also be instructed 
that they should take into considera- 
tion the credibility of the witnesses. 
Georgia R. & Banking Co. v. Radford, 
85 S.E. 1006, 144 Ga. 22; McDuffie v. 
State, 101 S.E. 812, 24 Ga.App. 653; 
Chamblee v. Farmers’ & Merchants’ 
Bank, 93 S.E. 239, 20 Ga.App. 527. 


1. Bernier v. Nute, 94 A. 509, 77 
N.H. 568. 


2. Ferebee v. Norfolk-Southern R. 
Co., 83 SiH: 360, 167 IN.C..290) [aft 35 
S.Ct. 781, 238 U.S. 269, 59 L.Ed. 1303]. 


3. Penney v. McCauley, 57 So. 510, 
3 Ala.App. 497; Ferebee v. Norfolk- 
Southern R. Co., 83 S.E. 360, 167 N.C. 
290 [aff 35 S.Ct. 781, 238 U.S. 269, 59 
L.Ed. 1303]. 


4 See infra § 550. 


er Co. v. Glenn, 60 So. 111, 179 Ala. 
268; Bernier v. Nute, 94 A. 509, 77 
N.H. 568; Ferebee v. Norfolk-South- 
ern. IRiiCo:; 783\sS28r 860, 167 IN. Ce 7290) 
[afi 35) Sit. 778i, :233) JULS.2269 650) ie. 
Hd. 1303]. 

[a] Friendship for party.—In an 
action for injuries it is error to re- 
fuse to charge that the jury might 
consider the friendship that a witness 
has for one of the parties to the suit 
as bearing on the credit of such wit- 
ness. Birmingham Ry., Light & Pow- 
Re v. Glenn, 60 So. 111, 179 Ala. 


7. Windle v. Davis, 118 A. 503, 275 
Pa. 23° Bockelcamp* val. & Wee Vs ee 
Cor, Sh AlIN93> 2oemea.oe 


8. Ferebee v. Norfolk-Southern R. 
Co., 83 S:E. 360; 167 NiC. 290° fait Sb 
S.Ct. 781, 238 U.S. 269, 59 L.Ed. 1303]. 


9. Bernier v. Nute, 94 A. 509, 77 N. 
H. 568. 


10. Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 631. 


11. Huckaby v. McConnon & Co., 
supra. 


Necessity of instruction as to deter- 
mination of weight and sufficiency of 
peg mony, in deposition see supra § 


12. Hageglund v. Erie R. Co., 103 N. 
EK. 770, 210 N.Y. 46. See Fineburg v. 
Second St., ete., Pass. R. Co., 37 A. 
925, 182 Pa. 97 (where it was decided 
that it was error not to call to the 
jury's attention the improbability of 
the truth of plaintiff’s witness). 


{a] Illustration.—Where, in 
action for injuries by a train at a 
crossing, plaintiff testified that he 
looked for an approaching train, but 
did not hear or see any, while a train 
was approaching with the headlight 
lighted, the refusal to charge that, if 
the train was in plain view, the pedes- 
trian’s statement that he looked and 
did not see the train or headlight was 
incredible as a matter of law, was er- 
roneous. Hagglund v. Erie R. Co., 
103 N.E. 770, 210 N.Y. 46. 


an 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


§§ 549-551] 


on the testimony of any particular witness,'* nor 
to comment upon all the circumstances tending, in 
the one way or the other, to discredit or corroborate 
the positive evidence of the witnesses;!* and the 
presiding judge is not bound, when the testimony is 
conflicting, to give an instruction based upon an 
assumption of the eredibility of particular witness- 
es.1° There is no need to comment upon the failure 
of a witness’ memory in the absence of a showing 
that unusual incidents occurred at the time in ques- 
tion;'® and there is no duty to give an instruc- 
tion that a party producing a witness at the trial 
of a cause thereby vouches for his veracity.17 The 
court is not required to instruct that the jury need 
not believe incredible testimony.!§® 


[§ 550] b. Character and Intelligence of Wit- 
ness.t° The court should instruct the jury that in 
weighing the testimony they have a right to consid- 
er the character and reputation of the witnesses ;° 
and so, where there is evidence on which to base 
the charge, the court must on request?! charge that 
if the jury find from the evidence that a witness 
is a person of bad moral character,?? or that he is 
a hired witness,?* this should be considered in de- 
termining the weight to be given to his testimony. 
The jurors need not be told that in weighing the 
evidence they might or should take into considera- 
tion the intelligence or lack of intelligence on the 
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part of the witnesses,24 or the probability or im- 
probability of their testimony.?® The court may 
refuse to instruct that the conviction of a witness 
of the crime of perjury is a mere nullity, where the 
judgment of conviction has been reversed on ap- 
peal, this being a matter of common knowledge.*® 


[§ 551] c. Falsus in Uno, Falsus in Omnibus.?’ 
The necessity of giving an instruction authorizing 
the jury entirely to disregard testimony of a wit- 
ness testifying falsely to a material fact rests 
largely in the court’s discretion.?* Such an instruc- 
tion is not one which should be given as a matter of 
course,?® but, where it is warranted by the evi- 
dence,®° according to the rule of some cases the 
court is bound to give it.1 The instruction is al- 
ways caleulated to intimate that, in the opinion of 
the court trying the case, some of the witnesses had 
testified falsely,?2 and should, therefore, it has been 
said, ordinarily not be given.*? It should never be 
given unless the trial judge strongly suspects that 
willful false swearing has been done in the case ;** 
but where there is palpable false swearing in the 
case, either party so requesting is entitled to it.*° 
The instruction has no place where the witnesses 
were not testifying as to facts but merely giving their 
opinions as experts.*® 


Corroboration.?7 The jury should be instructed 
that a witness may be impeached by proof of con- 


13. McKeon v. Chicago, etc., R. 
Co, 69 IN-W. 175,94 Wis. 477,' 59 “Am. 
Deke GLO, oo) laan.AQ 2o2. 


14 Faulkner v. Paterson R. Co., 46 
A] 765; 65 N.J.Law 765: 


15. Coombs v. New Bedford Cord- 
age Co., 102 Mass. 572, 3 Am.R. 506. 


16. Giddings v. Honan, 159 A. 271, 
114, Conn. 478, 79 ACR.’ 1215; 

[a] Thus a motorist’s failure to 
remember incidents preceding an ac- 
cident, no showing being made that 
unusual incidents preceded the acci- 
dent, is not such a failure of memory 
as requires comment by the court. 


Giddings v. Honan, 159 A. 271, 114 
Conn. 473, 79 A.L.R. 1215. 
17. Folsom-Morris Coal Mining 


Co. v. Dillon, 162 P. 696, 65 Okl. 22. 


18. Virginia Ry. & Power Co. v. 
Hill, 91 S.E. 194, 120 Va. 397. 

[a] Reason for rule.—The propo- 
sition is self-evident. Virginia Ry. & 
Power Co. v. Hill, 91 S.E. 194, 120 Va, 
397. 


19. Propriety of instruction see 
supra § 472. 


20. Ferebee v. Norfolk-Southern 
R. Co., 83 S.E. 360, 167.N.C. 290° [aff 
Be SHO UGS AR Uy AOL poate On ote 
1303]. : 

21. Necessity of request generally 
see infra §§ 678-685. 

22. Ohio, etc., R. Co. v. Craucher, 
Si) Ns 941, 2132 Ind. :2,75-, Weiss. Vv. 
London Guaranty & Accident Co., 
Limited, of London, 124 A. 472, 280 
Paso. 


[a] Thus, in an action on a theft 
policy for loss of jewelry, in which 
plaintiffs admitted that one had been 
convicted three times on charges of 
keeping disorderly houses and that 
other plaintiff had been convicted at 
different times of larceny, shoplifting, 
and dealing in narcotics, and a wit- 
ness for plaintiff was shown to have 
been convicted of receiving stolen 
goods and of selling narcotics, and 
where the testimony of the plaintiffs 
and such witness contained many 


contradictions, it was the court’s duty 
to’explain the weight to be given 
their testimony and to call jury’s at- 
tention to the facts affecting their 
eredibility. Weiss v. London Guar- 
anty & Accident Co., Limited, of Lon- 
don, 124. As 472, 280 Pa. 325. 


23. People v. Rice, 61 N.W. 540, 
103 Mich. 350. E 

24. George v. McCurdy, 
219, 42 Ga.App. 614. 

25. George v. McCurdy, 
219, 42 Ga.App. 614. 


157 S.E. 


157 S.E. 


26. Davis v. McNear, 36 P. 105, 101 
Cal. 606. 
27. Form, requisites, and sufficien- 


cy of instruction see infra § 629. 


Propriety of instruction generally 
see supra § 471. 


28. Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal. App. 
637; White v. Maxcy, 64 Mo. 552: 
Oliver v. City of Vandalia, (Mo.App.) 
28 S.W.(2d) 1044; Farmers’ State 
Bank v. Miller, (Mo.App.) 26 S.W.(2d) 
863; Hagen v. Wells, (Mo.App.) 277 
S.W. 581; Milton v. Holtzman, (Mo. 
App.) 216 S.W. 828; Sampson v. St. 
Louis & S. F. R. Co., 138 S.W. 98, 156 
Mo.App. 419; Lloyd v. Meservey, 108 
S.W. 595, 129 Mo.App. 636; Beasley v. 
Jefferson Bank, 89 S.W. 1040, 114 Mo. 
App. 406; Paddock v. Somes, 51 Mo. 
App. 320; Russell v. Sunburst Refin- 
ing; €o., 272 P..998, 83. Mont. 452: Ter- 
pe Schmidt, 201 N.W. 729, 185 Wis. 
550. 


[a] Thus a charge that, where any 
witness has willfully sworn falsely 
as to any material matter, it is the 
duty of the jury to distrust his entire 
testimony may be properly given but 
it need not be. Spear v. United Rail- 
roads of San Francisco, 117 P. 956, 16 
Cal.App. 637. 

[b] Abuse of discretion not shown. 
—Russell v. Sunburst Refining Co., 
272 P. 998, 83 Mont. 452. 

[c] In charging law of impeach- 
ment, it is proper to fail to charge 
that jury disregard entire testimony 


of uncorroborated witness who was 
successfully impeached; whether tes- 
timony of witness should be disre- 
garded is, where he has not sworn 
willfully and knowingly false, matter 
for jury. Blumberg v. Grant, 129 S. 
BH. 144, 34 Ga.App. 253. 


29. Schmidt. v.. St. Louis’ BR. Co; 
50 S.W. 921, 149 Mo. 269, 73 Am.S.R. 
380; White v. Maxcy, 64 Mo. 552; 
Hagen y. Wells, (Mo.App.) 277 S.W. 
681; Sampson v. St. Louis & S. F. R. 
Co., 1388 S.W. 98, 156 Mo.App. 419. 

30. See infra § 657. : 

31. Ala.—Tennessee Coal, Iron & 
R. Co, v..Wilhite, 100: So.-135, 211 Ala, 
195; Aycock v. Schwartzchild & 
Sulzshberger Co. of America, 58 So. 
811, 4 Ala.App. 610; Penney v. Mc- 
Cauley, 57 So. 510, 3 Ala.App. 497. 

Ga.—Payne v. Reese, 110 S.E. 740, 
28 Ga.App. 180; Pelham & H. R. Co. 
v. Elliott, 75 S.H. 1062, 11 Ga.App. 621. 

Ill.— Conlon y. Chicago Great West- 
ern R. Co., 139 Til. App. 555: 


Mo.—Gillett v. Wimer, 23 Mo. 77. 


Mont.—Hageman v. Arnold, 254 P. 
1070, 79 Mont. 91. 


32. White v. Maxcy, 64 Mo. 552; 
Oliver v. City of Vandalia, (Mo.App.) 
28 S.W.(2d) 1044; Farmers’ State 
Bank v. Miller, (Mo.App.) 26 S.W. 
(2a) 863. 


33. Oliver v. City of Vandalia, 
(Mo.App.) 28 S.W.(2d) 1044; Farm- 
ers’ State Bank v. Miller, (Mo.App.) 
26 S.W.(2d) 8638. 


34. Schmidt v. St. Louis R. Co., 
50 S.W. 921, 149 Mo. 269, 73 Am.S.R: 
380; Oliver v. City of Vandalia, (Mo. 
App.) 28 S.W.(2d) 1044; Farmers’ 
State Bank v. Miller, (Mo.App.) 26 
S.W.(2d) 863; Wyatt v. Central Coal 
& Coke Co., (Mo.App.) 209 S.W. 585. 


35. Hageman v. Arnold, 254 Pp. 
1070, 79 Mont. 91; Cox v. General 
Motors Acceptance Corporation, (S. 
D.) 241 N.W. 609. 

36. Kansas City v. Boruff, 243 S. 
W. 167, 295 Mo. 28. 


37. Inconsistent and conflicting 
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tradictory statements*’ and that, if the jury believes 
that any witness has thus been successfully im- 
peached by making contradictory statements, then 
his testimony may be disregarded, unless it has been 
corroborated by other eredible evidence.*” 


[§ 552] d. Inconsistent and Conflicting State- 
ments.*® In a proper case the court should charge 
that the jury may consider, in determining the eredi- 
bility of a witness, conflicting or contradictory state- 
ments he has made about material facts in the 
case;*! but the party or witness must be given the 
benefit of any explanation he makes of the dis- 
crepancy,*? and, where his attention was not direct- 
ed to the discrepancy, no instruction thereon is re- 
quired.*? Where a written statement by plaintiffs’ 
chief witness is introduced contradicting his testi- 
mony, the duty of the court is limited to calling the 
attention of the jury to the diserepancy, and caution- 
ing them as to their duty in passing on his eredi- 
bility.44 The fact that the testimony of a witness 
is materially different from that given by him on 
a former trial of the case does not require the court 
to instruct the jury that they can base no finding on 
his testimony.**”% 


statements generally see infra § 552. 

38. Welton v. Iowa State Highway 
Commission, 233 N.W. 876, 211 Iowa 
625. 

39. Welton y. Iowa State Highway 
Commission, supra. 

40. Corroboration of contradic- 
tory statements see supra § 551. 

Propriety of instruction see supra 
§ 474. 

41. Ala.—Birmingham Ry., Light 
& Power Co. v. Glenn, 60 So. 111, 179 


tified that her 


granted. 


386. 
42. 


43. 
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request that, although plaintiff tes- 
injury was received 
by falling into the hole, yet, if this 
was contrary to the physical facts of | v. 
the same evidence, 
disregard her statements, 
McClanahan vy. St. Louis & 
S. F. R. Co., 126 S.W. 535, 147 Mo.App. 


Louisville, ete., R. Co. v. Hurt, 
13 Son L001 Adar 34s 
kauff, 9 So. 818, 93 Ala. 453. ~ 


Moyer v. Pennsylvania R. Co., 


[§§ 551-553 


[§ 553] e. Interest of Witness.*® Subject to the 
requirement, in some jurisdictions, of a request 
therefor,t® where there is evidence which would 
warrant the giving of the instruction,*’ the court 
should instruet the jury on the eredibility of the 
testimony of an interested witness,** and error in 
refusing such an instruction is not cured by a gen- 
eral instruction that the jury are the judges of the 
credibility of the witnesses and the weight to be 
given to the testimony of each,*® nor by ‘an instrue- 
tion that the jury are to use their common sense and 
experience in regard to the credibility of witnesses.°° 
in charging on the credibility of interested witness- 
es, the court should instruct the jury as to who are 
interested witnesses.°! Although it has been said 
that there is no legal presumption against the testi- 
mony of the servants or agents of a party because 
they are such servants or agents, and an instruc- 
tion that defendant’s witnesses must not be given any 
less weight because of that fact is wholly unneces- 
sary,°2 in some jurisdictions it is held that the 
court should instruet that the jury have no right 
to disregard the testimony of any witness simply 
because he is an employee of one of the parties ;°* 
but sueh an instruction may be refused where there 


Schlesinger v. Rogers, 80 Ill.App. 420. 
See Margolis v. Chicago City Ry. Co., 
197 Ill.App. 316. But see Fairfowl 
Price, 221 Ill.App. 447 (in a suit 
between individuals, all of whom tes- 
tified, an instruction to take into con- 
sideration the interest of plaintiff in 
weighing his testimony is properly 
refused). 

Mont.—Murray v. City of Butte, 151 
P. 1051, 51, Mont... 2538: 


N.H.—Bernier vy. Nute, 94 A. 50% 77 
N.H. 568. 


the jury should 
should be 


Marx v. Lein- 


Ala. 263. 


Colo.—Clammer v. Eddy, 92 P. 722, 
41 Colo. 235. 


Ga.—Holston y. Southern R. Co., 43 
S.E. 29, 116 Ga. 656. * 


Iowa.— Welton v. Iowa State High- 
way Commission, 233 N.W. 876, 211 
Iowa 625. 


Mo.—McClanahan v. St. Louis & S. 
Fatt Co., 126 S.W. 535, 147 Mo.App. 
386. 


N.Y.—Lennon v. New York Cent., 
ete, R. Co., 20 N.Y.S. 557, 65 Hun 578. 


Pa.—Shimer v. Penn Hlectric Smelt- 
a Corporation, 117 A. 213, 273 Pa. 
467. 


fal Thuss) iG) It is error for 
the court to refuse to instruct in a 
proper case that if the jury believe 
that a party has made a statement 
out of court in material conflict with 
his testimony, they may consider it 
in determining what credit to give 
to his testimony. Clammer vy. Eddy, 
92, P. 722, 41 Colo. 235;- Lennon ‘v. 
New York Cent., etc., R. Co., 20 N.Y. 
S..557, 65 Hun 578. (2) In an em- 
ployee’s action against a corporation 
for share of profits, where a witness 
lowered his estimate of profits after 
a more complete examination of the 
complicated accounts, the court 
should have charged as to the eviden- 
tial value of the subsequent testi- 
mony. Shimer v. Penn Electric 


Smelting Corporation, 117 A. 213, 273- 


Pa. 467. (3) On the issue whether 
plaintiff's limb was broken by her 
falling into a hole in a station plat- 
form, where, after the accident, she 
was about on her feet at least until 
the following morning, and there was 
conflicting expert testimony as _ to 
whether it was possible for her to 
have done this with a fracture, a 


93 A. 282, 247 Pa. 210. 

[a] Thus, where plaintiff’s atten- 
tion was not directed to a discrep- 
ancy in his testimony, the court 
properly refused to instruct that his 
testimony was so far discredited that, 
unless corroborated, it would not war- 
rant a verdict in his favor. Moyer v. 
Pennsylvania R. Co., 93 A. 282, 247 
Pa. 210. 


44, Danko v. Pittsburg Rys. 
U9 AS ods) 230" Pawn doe 


4444. Texas Co. v. Pensacola Mar- 
itime Corporation, 300 F. 51. 


45. Form and sufficiency of in- 
struction see infra § 630. 


Propriety of instruction generally 
see supra § 475. 


46. See infra §§ 678-685. 


47. Hazen v. Bay City ' Traction, 
etc., Co., 116 N.W. 364, 152 Mich. 457; 
Park vy. Beaver Valley Traction Co., 
106 A. 106, 262 Pa. 561. 


[a] Rule applied.—Failure to ex- 
plain to the jury the relative weight 
of testimony of interested and dis- 
interested witnesses and to caution 
them against arbitrary disregard of 
the weight of evidence, where the 
record shows no great preponderance 
of defendant’s proof over plaintiff's, 
although defendant had more wit- 
nesses, is not error. Park y. Beaver 
valet Traction Co., 106 A. 106, 262 

a. ; 


48. U.S.—Denver City Tramway 
Co. v. Norton, 141 F. 599, 73 C.C.A. 1. 

Ark.—Lanecashire Ins. Co. v. Stan- 
ley, 62 S.W. 66, 70 Ark, 1. 


Ill.—Chicago, ete, R. Co. v. Bur- 
ridge, 71 _ N.H. 838, 211 Ill. 9; West 
Chicago St. R. Co. v. Dougherty, 48 
N.E. 1000, 170 Ill. 379; Wabash R. 
Co.7 wv. Jensen, 9995 Dl App: ise: 


Cos 


For later cases. developments and changes in the law see Annotations, 


N.Y.—Becker v. Woarms, 76 N.Y.S. 
438, 72 N.Y.App.Div. 196 [motion gr 
179 N.Y. 515, 71 N.E. 1128]; Stevens 
v. Rosenwasser, 162 N.Y.S. 989; Sil- 
vey v. Lehigh Valley R. Co., 151 N.Y. 


S. 122; Harris v. Fifth Ave. Coach 
Cow" 132 NiNeS. 7435 

N.C.—Ferebee v. Norfolk Southern 
R. Co., 88 S.E. 360, 167 N.C. 290 [aff 
35 S.Ct. 781, 238 U.S. 269, 59 L.Ed. 
1303]. 

Pa.—Windle v. Davis, 118 A. 503, 
275 Pa. 23; Bockeleamp v. L. & W. V. 


R.. Coy, 81 “A. 93,7232) Pax 663) Mloyd ve 
Lehigh Valley R. Co., 60 Pa.Super. 1. 


Wis.—Vogel v. Herzfeld-Phillipson 
Co.; 1384 1NVW., Y4d, 148" JWiss “B73 
Blankavag v. Badger Box, etc., Co., 
117 N.W. 852, 136 Wis. 380; Kava- 
naugh v. Wausau, 98 N.W. 550, 120 
Wis. 611. 


49. Denver City Tramway Co. v. 
Norton; 73 €.C.A. 1141 B. 1599. 


50. Lancashire Ins. Co. v. 
leyy 62 S.W. 66, 70 Ark. 1. 


51. Stevens v. -Rosenwasser, 162 
INGY.S: (989) batris: ova wit by aeAwer 
Coach Co,,. 132) NOS. 748% 


{a] Rule applied.—After a charge 
that defendant was an interested wit- 
ness, a refusal to charge on defend- 
ant’s request that a conflicting wit- 
ness was an interested witness is er- 
roneous. Stevens v. Rosenwasser, 
162 N.Y.S. 989. 


52. Thrasher v. St. Louis & S. F. R. 
Co.,, 206 P. 212; 86 Oki. 88. 


53. Brunswick, etc., R. Co. v. Wig- 
gins, 894 S.m. 651) 113 (Gal 842.061 ts 
R.A. 513; Olsen y. Chicago City Ry. 
Cos ekbs4 LVAD pe 6, 

[a] Thus it has been held errone- 
ous to refuse an instruction that 


Stan- 


same title and section number. 


pS See 


§§ 553-555] 


is nothing to indicate that the jury would disre- 
gard the testimony of any witness, and the court has 
instructed that the testimony of each witness should 
it seemed to be entitled to.°4 
Where the testimony of an interested witness is 
not opposed to pr obability, or is not suspicious, there 
is no necessity of submitting his eredibility to the 
It is not necessary to charge that, in con- 
sidering the weight which the jury will give to the 
testimony of a witness, they can look to the fact, if 
it be a fact, that he is not interested in the result 


receive such credit as 


jury.°> 


of the ease.5& 


[§ 554] 6. Competency of Witness. 
should not ordinarily instruct as to the competency 
of a witness,57 but where a witness, objected to by 
one of the parties, was allowed to testify, the court: 
reserving the right to exclude the testimony, it was 


the testimony of the employees of a 
party cannot be arbitrarily disregard- 
ed in the absence of anything to dis- 
credit it or contradict it. Brunswick, 
etc., R. Co. v. Wiggins, 39 S.E. 551, 
113 Ga. 842, 61 L:R.A. 518. 


54. Hintz v. Michigan Cent. R. Co., 
104 N.W. 23, 140 Mich. 565. 


55. American Surety Co. of New 
York v. Palmer, 206 N.Y-.S. 817,-211 
App.Div. 172 [den rearg and gr leave 
to appeal 206 N.Y.S. 879, 210 App.Div. 
867, and rev on other grounds 147 N. 
By. 309; 240) INaY. 634: 


56. Penney v. McCauley, 
510, 3 Ala.App. 497. 

57. Metropolitan Life Ins. Co. v. 
Lambert, 128 So. 750, 157 Miss. 759. 


[a] Reason for rule.—‘‘The court 
sufficiently advises the jury that a 
witness is competent when it per- 
mits him to testify.” Metropolitan 
Life Ins. Co. v. Lambert, 128 So. 750, 
752, 157 Miss. 759. 


58. Ross v. Espy, 
66 Pa. 481. 

59. Form, requisites, and  suffi- 
ciency of instruction see infra § 638. 

60. Special interrogatories and 
findings see infra §§ 918-979. 

61. Ga.—Livingston v. Taylor, 
S.E. 694, 132 Ga. 1. 


57 So. 


5 Am.R. 394, 


63 


19 N.E. 


129, 116 Ind. 278. 


Ohio.—Dowd-Feder Co. v. Schrey- 
er, 179 N.E. 411, 124 Ohio St. 504. 


Tex.—Cole v. Crawford, 5 S.W. 646, 
69 Tex. 124; A. J. Anderson & Co. v. 
Reich, (Commn.App.) 260 S.W. 162 
[rev (Civ.App.) 249 S.W. 298]; Wal- 
lace v. Johnson, (Civ.App.) 39 S.W. 
(2a) 140; Galveston, H. & S. A. Ry. 
Co. v. Neville, (Civ.App.) 272 S.W. 
597; Huffmaster v. Toland, (Civ.App.) 
250 S.W. 468; Didier v. Woodward, 
(Civ.App.) 232 S.W. 562. 


Wis.—Collins v. Mineral Point, etc., 


R. Co., 117 N.W. 1014, 136 Wis. 421. 
[a] Thus (1) only when a trial 
judge submits a charge on the law 


of the case, and not on special issues 
of fact, is he required to decide on 
and instruct the jury as to the law 
arising on the facts. A. J. Anderson 
& Co. v. Reich, (Tex.Commn.App.) 260 
S.W. 162 [rev (Civ.App.) 249 S.W. 
298]. (2) Although when a case is 
submitted upon a general charge, it 
is proper for the trial judge to state 
the issues made by the pleadings, 
such a statement is rarely necessary 
or appropriate on submitting a case 
upon special issues. Didier v. Wood- 
ward, (Tex.Civ.App.) 232 S.W. 563. 
62. Liner v. U. S. Torpedo Co., 
(Tex.Commn.App.) 12 S.W.(2d) 552 
[rev (Civ.App.) 300 S.W. 641, and aff 


TRIAL 


The court 


reh (Commn.App.) 16 S.W.(2d) 519]; 
Peveto v. Texas & N. O. Ry. Co., (Tex. 
Commn.App.) 238 S.W. 892 [rev (Cie 
App.) 224 S.W. 552]; Texas & N. O. 
R. Co, v. Harrington, (Tex.Commn. 
App.) 235 S.W. 188 [rev (Civ.App.) 
209 S.W. 685]; Indemnity Ins. Co. of 
North America v. Sterling, (Tex.Civ. 
App.) 51 S W.(2d) 788; Wichita Val- 
ley. G Ry iCow iv: ‘Anderson, CRex Civ: 
App.) 48 S.W. (2a) (3615 Texas-Louisi- 
ana Power Co. v. Bihl, (Tex.Civ. App.) 
43 S.W.(2d) 294; St. Louis South- 
western Ry. Co. of Texas v. McCrear- 
ry, (Tex.Civ.App.) 35 S.W.(2d) 790; 
Farmers’ Gin Co. v. Smith, (Tex.Civ. 
App.) 28.7 SAwW..(2a)! 839s Price v. 
D’Yarmett, (Tex.Civ.App.) 27 S.W. 
(2a) 616; Gonzalez v. Davila, (Tex. 
Civ.App.) 26 S.W.(2d) 718; Black v. 
Continental Casualty Co., (Tex.Civ. 
App.) 19 S.W.(2d) 69; Scrivner v. 
Federal Credit Bureau, (Tex.Civ.App.) 
12 S.W.(2d) 592; Kansas City, M. & 
O. Ry. Co. of Texas v. Moore, (Tex. 
Civ-AppD 11 eSiwe 2d) 336s) Belt v. 
McGehee, (Tex.Civ.App.) 9 S.W.(2d) 
407; Galveston, H. & S. A. Ry. Co.-v. 
Todd, (Tex.Civ.App.) 8 S.W.(2d) 1104; 
Chicago, R. I. & G. Ry. Co. v. Abdou, 
(Tex.Civ.App.) 1 S.W.(2d) 493; Wil- 
liams v. Pool, (Tex.Civ.App.) 293 S.W. 
233; Missouri, K. & T. R. Co. of Tex- 
as v. Long, (Tex.Civ.App.) 293 S.W. 
184; Modesett v. Emmons, (Tex.Civ. 
App.) 286 S.W. 276; Interstate For- 
warding Co. v. McCabe, (Tex.Civ. 
App.) 285 S.W. 920; U. S. Fidelity & 
Guaranty Co. v. Vogel, (Tex.Civ.Anp.) 
284 S.W. 650; Knight v. Lewis, (Tex. 
Civ.App.) 283 S.W. 542; Andrews v. 
Brown, (Tex.Civ.App.) 283 S.W. 288; 
Youree v. Bradley, (Tex.Civ.App.) 275 
S.W. 410; Wichita Valley Ry. Co. v. 
Brown, (Tex.Civ.App.) 274 S.W. 305; 
Munger v. Hancock, (Tex.Civ.App.) 
271 S.W. 228; Panhandle & S. F. Ry. 
Co. v. Ocan, (Tex.Civ.App.) 271 S.W. 
205; San Angelo Water, Light & Pow- 
er Co. v. Baugh, (Tex.Civ.App.) 270 
S.W. 1101; Hall v. Williams & Ellis, 
(Tex.Civ.App.) 267 S.W. 520; Morri- 
son v. Orange & N. W. Ry. Co., (Tex. 
Civ.App.) 258 S.W. 510; National 
Surety Co. v. Rogers, (Tex.Civ.App.) 
257 S.W. 651; Southwestern Telegraph 
& Telephone Co. v. French, (Tex.Civ. 
App.) 245 S.W. 997; Humble Oil & 
Refining Co. v. Strauss, (Tex.Civ. 
App.) 243 S.W. 528; Southwestern 
Portland Cement Co. v. Challen, (Tex. 
Civ.App.) 200 S.W. 213 [dism.f w j]; 
Moore v. Coleman, (Tex.Civ.App.) 
195 S.W. 212; International & G. N. 
Ry. Cove scones, \((Lex.Civ; App.) 105 
S.W. 488; Campbell v. Germania Fire 
Ins. Co. of New York, 158 N.W. 63, 
163 Wis. 329. 


[a] Charge calling for general 
verdict.—(1) In a case submitted as 
a whole on special issues, defendant 
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the duty of the court to charge expressly on the 
competency of the witness.’ 


[§ 555] 7. Submission to Jury for Special Verdict 
or on Special Issues.*? 
to the jury for a special verdict or on special issues, °° 
it is unnecessary to instruct the jury generally as 
to the law of the ease,*! and a request for such a 
charge is properly refused ;°? 
to general rules of law should be given so far as 
they are reasonably necessary to enable the jury to 
answer the special questions intelligently and in ac- 
cordance with the law governing the subject.°* 
the trial court should give such explanations and 
definitions in connection with the special issues sub- 
mitted that the jury may intelligently pass on the 
issues submitted ;°+4 
explanations and definitions as are necessary to 


Where a case is submitted 


but instructions as 


Thus 


and it need give only such 


had not the right to request a spe- 
cial charge requiring a general ver- 
dict on one element of negligence 
(Kansas City, M. & O. Ry. Co. of Tex- 
as v. Moore, (Tex.Civ.App.) 11 S.W. 
(2d) 335), (2) and in such case it is 
not error to refuse a general instruc- 
tion or charge calling for a general 
verdict (San Angelo Water, Light & 
Power Co. v. Baugh, (Tex.Civ.App.) 
2h0CS Wise L LOL), : 


[b] That special issues were 
tacked, to end of a general charge 
does not alter the case. Wichita Val- 
ley Rv. Co. v. Brown, (Tex.Civ.App.) 
274 S.W. 305. 

[c] Charge respecting considera- 
tion. of testimony of certain witness- 
es in determining answer to special 
issue is properly refused. Price v. 
DYarmett, (Tex.Civ.App.) 27 S.W. 
(2d) 616. 


63. Udeli v. Citizens’ St. R. Co., 52 
N.E. 799, 152 Ind. 507, 71 Am.S.R. 
326; .- Kendrick v “Polk, “CRex.Giv. 


App.) 225 S.W. 826; Ellis v. Haynes, 
(Tex.Civ.App.) 216 S.W. 249; Sanger 
v. First Nat. Bank, (Tex.Civ.App.) 
170 S.W. 1087; Kalteyer v. Mitchell, 
(Tex.Civ.App.) 110 S.W. 462 [aff 117 
S.W.. 792, 102 Tex. 390, 132: Am-S°R. 
889]; Kramer y. Chicago & M. Elec- 
tric Ry. Co), LUuseNowWes8i 4... Ui SWis: 
627; Wawrzyniakowski v. Hoffman & 
Billings Mfg. Co., 131 N.W. 429, 146 
Wis. 153; Banderob v. Wisconsin 
Cent.pit) CO 13) INGW., wosuelioomyvaloe 
249; Van de Bogart v. Marinette, ete., 
Paper Co., 112 “N.W.. 443; 1382 Wise 
367: Bloch v. American Ins. Coz, 7412 
N.W. 45, 132 Wis. 150; Walker v. 
Simmons Mfg. Co., 111 N.W. 694, 131 
Wis. 542; Horn v. La Crosse Box Co., 
PTL SN We 0295.5 Lode AVS oa cee eee 
Clark (Coci.ve, RICE, PLOGE IN. Wena. one lian, 
Wis. 451; Mueller v. Northwestern 
Iron Co., 104 N.W. 67, 125 Wis. 326; 
Lightfoot v. Winnebago Traction Co., 
102 N.W. 30, 123 Wis. 479; Hughes 
v. Chicago, ete., Reto, 99 N.W. 897, 
122 Wis. 258; Lyon v. Grand Rap- 
ids, 99 N.W. 311, 121 Wis. 609; Kais- 
er v. Nummerdor, 97 N.W. 932, £20 
Wis. 234; Baxter v. Chicago, etc., R. 
Co., 80 N.W. 644, 104 Wis. 307. 


64. Washington Fidelity Nat. Ins. 
Co. v. Williams, (Tex.Commn.App.) 
49 S.W.(2d) 1093 [rev (Civ.App.). 33 
S.W.(2d) 796]; Chancellor v. Nor- 
wich Union Indemnity Co. (Tex. 
Commn.App.) 2 S.W.(2d) 495 [rev on 
other grounds (Civ.App.) 5 S.W.(2d) 
494]; Modesett v. Emmons, (Tex. 
Commn.App.) 292 S.W. 855 [rev (Civ. 
App.) 286 S.W. 276]; Dallas Ry. Co. 
v. Warlick, (Tex.Commn.App.) 285 
S.W. 302 [rev (Civ.App.) 268° S.Ww. 
512]; St. Louis, 8. FP. &Ty Ry. Co. v. 
Wilson, (Tex.Commn.App.) 279 S.W. 
808 [rev (Civ.App.) 262 S.W. 1074]; 
Fort Worth & D.C. Ry. Co. v. Ama- 
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render a verdict thereon.®5 


of a definition or explanation.®’ 


plicable to the issues submitted need not be given. 
It is not necessary to inform the jury of the legal 
results of their answers to issues submitted,®® and 
the court need not instruet the jury how to answer 
the issues in order to accomplish a particular desired 
Where a special verdict is to be ren- 
dered, only such instructions should be given by the 


result.*° 


son, (Tex.Commn.App.) 276 S.W. 162 
{aff (Civ.App.) 260 S.W. 204]; Wis- 
consin-Texas Oil Co. v. Clutter, (Tex. 
Commn.App.) 268 S.W. 921 [rev (Civ. 
App.) 258) Sew. 265155 Davis. Pet=- 
titt, (Tex.commn.App.) 258 S.W. 1046 
[rev (Civ.App.) 242 S.W. 783]; Loon- 
ey v. Blliott, (Tex.Civ.App.) 52 S.W. 
(2a) 949; Texas Indemnity Ins. Co. 
v. Clark, (Tex.Civ.App.) 50 S.W.(2d) 


465; United Fidelity Life Ins. Co. v. 
Fowler, (Tex.Civ.App.) 38 S.W.(2d) 
Mes) Mexaswé oN. OviRy. Cocw..Mar= 
tin, (Tex.Civ.App.) 32 S.W.(2d) 363; 


Plowman v. Miller, (Tex.Civ.App.) 
27 S.W.(2d) 612; Eastern Texas Dlec- 
tric Co. v. Rhymes, (Tex.Civ.App.) 1 
S.W.(2d) 688; Texas Mexiean Ry. 
Co. v. Canales, (Tex.Civ.App.) 299 S. 
W. 668; Owens v. Navarro County 
Levee Improvement Dist. No. 8, (Tex. 
Civ.App.) 281 S.W. 577 | [certified 
questions answered (Commn.App.) 
280 S.W. 5321; Kennedy v. Wheeler, 
(Tex.Civ.App.) 268 S.W. 516; Hines 
v. Hodges, (Tex.Civ.App.) 238 S.W. 
349. 

[a] Test of court’s duty.—‘‘Rea- 
sonable necessity for explanation or 


definition of the term used is the 
proper test.” General Motors Ac- 
eceptance Corporation v. Killings- 
worth, (Tex.Civ.App.) 54 S.W.(2d) 
266, 269. 

{b] Rule applied.—(1) Where a 


special issue submitted in a case is 
substantially in the words of a stat- 
ute, which is indefinite and uncertain, 
it is necessary to explain its mean- 
ing to a jury of laymen. Davis v. 
Pettitt, (Tex.Commn.App.) 258 S.W. 
1046 [rev (Civ.App.) 242 S.W. 783]. 
(2) In a suit to cancel an oil and gas 
lease, defendants were entitled, in 
connection with a special issue as to 
abandonment, to a charge that tempo- 
rary cessation of developments un- 
der the lease was not, as a matter of 
an abandonment where the 
instructions and evidence 
may have led the jury to believe the 
contrary. Wisconsin-Texas Oil Co. 
v. Clutter, (Tex.Commn.App.) 268 S. 
W. 921 [rev (Civ.App.) 258 S.W. 265]. 

Duty to define particular terms see 
infra § 556. 

65. St. Louis Southwestern Ry. Co. 
of Texas vy. Kidd, (Tex.Civ.App.) 269 
S.W. 471. 

66. St. Louis Southwestern Ry. 
Co. of Texas v. Inman, (Tex.Civ.App.) 
293 S.W. 650 [vacating judgment (Civ. 
App.) 283 S.W. 689]. 


6ii Chapin gv. Burks) (Tex, Civ: 
App.) 26 S.W.(2d) 426; Kansas City, 
M. & O. Ry. Co. of Texas v. Moore, 


(Tex.Civ.App.) 11 S.W.(2d) 335: Tex. 
as & P. Ry. Co. v. Guidry, (Tex.Civ. 
App.) 9 S.W.(2d) 284. 


68. Bailey v. Williams, 118 S.E. 
354, 155 Ga. 806; Kemper v. Police 
& Firemen’s Ins. Ass’n, (Tex.Commn. 
App.) 48 S.W.(2d) 254 [mod (Commn. 
App.) 44 S.W.(2d) 978 (rev (Civ. 
App.) 28 S.W.(2d) 1111)]; St. Louis 
Southwestern Ry. Co. of Texas v. 


Where the issues re- 
quire no explanation it is not necessary to give a 
requested explanatory charge,®® and it is not error 
to refuse to give a special charge not in the nature 
Charges not ap- 


TRIAL 


diet.™ 


68 


the fact.7? 


Preston, (Tex.Commn.App.) 228 S.W. 
928 [aff (Civ.App.) 194 S.W. 1128]; 
Texas Indemnity Ins. Co. v. Hollo- 
way, (Tex.Civ.App.) 30 S.W.(2d) 921 
[aff (Commn.App.) 40 S.W.(2d) 75]; 
Colvard v. Goodwin, (Tex.Civ.App.) 
24 S.W.(2d) 786; Derrick & Mosely 
v. Southwestern Portland Cement Co., 
(Tex.Civ.App.) 18 S.W.(2d) 720; Wil- 
liams v. City of Galveston, (Tex.Civ. 
App.) 14 S.W.(2d) 1049; Galveston, 
BLS Ata ECs uCOmVaRPNG Willlons idee: 
Civ.App.) 272 S.W. 597; Houston, E. 
iW LRy. Conv; Hough: «(fex. Civ: 
App.) 260 S.W. 233; McHatton v. Mc- 
Donnell’s Estate, 165 N.W. 468, 166 
Wiss 323: 

[a] Rule applied.—(1) An instruc- 
tion defining a term not used in the 
charge and not involved in the spe- 
cial issue is not necessary. Derrick 
& Mosely v. Southwestern Portland 
Cement Co.; (Tex.Civ.App.) 18 S.W. 
(2d) 720. (2) Where an action for 
injuries to a passenger was submit- 
ted to the jury on special issues, and 
there was no issue submitted or re- 
quested by defendant as to the pas- 
senger’s contributory negligence, if 
his injury occurred in the manner he 
claimed, it was not error for the trial 
court to refuse special charges re- 
quested by defendant relating to such 
contributory negligence, even though 
they were sustained by the evidence. 
St. Louis Southwestern Ry. Co. of 
Texas v. Preston, (Tex.Cominn.App.) 
228 S.W. 928 [aff (Civ.App.) 194 S.W. 
1128]. (8) In the absence of a re- 
quest for submission of an issue as 
to normal shrinkage of cattle delay- 
ed in transit, if transported and de- 
livered with ordinary care and dis- 
patch, special charges as to such mat- 
ter, in a case submitted on special is- 


sues, were properly refused. Galves- 
ton, H: & S. A. Ry. Co. v.. Neville, 
(Tex.Civ.App.) 272 S.W. 597. (4) An 


instruction as to presumption that 
services of a daughter to her mother 
are gratuitous is properly refused, 
Where it does not apply to any ques- 
tion in the special verdict. McHatton 
v. McDonnell’s Hstate, 165 N.W. 468, 
166 Wis.1323: (5). In-an action for 
injuries, the refusal by the trial court 
of a requested charge upon the is- 
sue of assumed risk fis not error in 
a case submitted on special issues, 
where that issue was not submitted 
to the jury. Williams v. City of Gal- 


veston, (Tex.Civ.App.) 14 S.W.(2d) 
1049. 

69. Faville v. Robinson, (Tex.Civ. 
App.) 201 S.W. 1061; Christ] v. Hau- 
ert, 160 N.W. 1061, 164 Wis. 624. 

70. Crawford v. Texas Improve- 


ment Co., (Tex.Civ.App.) 196 S.W. 195. 


[a] Thus, in an action by a lessor 
to forfeit a lease for nonpayment of 
rent, where the jury expressed a de- 
sire that the tenant keep his lease 
but pay all back rents, costs, etce., 
the court properly refused to instruct 
them how to answer special issues 
Submitted to arrive at that verdict. 
Crawford v. Texas Improvement Co., 


Burden of proof.’? 
to the jury for a special verdict or on special is- 
sues, an instruction as to the burden of proof is un- 
necessary where the special questions are so formed 
that the burden is on the affirmative side in each 
instance and the jury are told that before they 
can return an affirmative answer they must be satis- 
fied to a reasonable certainty as to the existence of 


[§ 555 


court as are necessary to enable the jury clearly to 
understand their duties relative to such special ver- 


Where a ease is submitted 


(Tex.Civ.App.) 196 S.W. 195. 


71. Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 504. 


72. Duty and necessity of charg- 
ing on burden of proof generally see 
supra § 542. _ 


73. Kausch v. Chicago, Milwaukee 
Hlectric Ry. Co., 186 N.W. 257, 176 
Wis. 21. 


fa] In Texas.—(1) ‘‘The courts 
are not in entire harmony with ref- 
erence to a proper charge on the bur- 
den of proof where a case is submit- 
ted on special issues.” Eagle Star & 
British Dominions Ins. Co. of London, 
England, v. Head, (Civ.App.) 47 S.W. 
(2d) 625, 629 [motion dism 53 S.W. 


(2d) 768]. And see cases infra this 
note. (2) “From a reading of the 
authorities,’ it has been said, “we 


have reached the conclusion that it 
would be a better practice for the 
court to require the jury to answer 
the issues as they find the preponder- 
ance of the evidence to be and to re- 
frain from giving any charge as to 
which party had the burden of proof” 


(Texas Indemnity Ins. Co. v. Beal, 
(Tex.Civ.App.) 35 S.W.(2d) 1054, 
1056), (38) and accordingly it has 


been held that if the case is submit- 
ted to the jury on special issues,-no 
necessity exists to charge the jury 
as to the burden of proof (St. Louis 
Southwestern Ry. Co. of Texas vy. 
Preston, (Commn.App.) 228 S.W. 928 
[aff (Civ.App.) 194 S.W. 1128]; West- 
ern Union Telegraph Co. v. Rutledge, 
(Commn.App.) 15 S.W.(2d) 210 [rev 
(Civ.App.) 15 S.W.(2d) 207]; Texas 
Employers’ Ins. Ass’n v. Wolfe, (Civ. 
App.) 47 S.W.(2d) 386; Hoover v. 
Smallwood, (Civ.App.) 45 S.W.(2d) 
702; Fidelity Union Casualty Co. v. 
Martin, (Civ.App.) 45 S.W.(2d) 682; 
Commercial Standard Ins. Co. v. Mc- 
Gee, (Civ.App.) 40 S.W.(2d) 1105; 
Texas Employers’ Ins. Ass’n v. Gallo- 
way, (Civ.App.) 40 S.W.(2da) 978; 
Plains Drilling Co. v. Christy, (Civ. 
App.) 1225) SSUWE Gavin 2nGi 0) Besswy we 
Rouse, (Civ.App.) 22 S.W.(2da) 1077; 
Bernard’s, Ine., v. Austin, (Civ.App.) 
300 S.W. 256), (4) but the jury need 
only be instructed to answer the is- 
sues of fact submitted them from a 
preponderance of the evidence (Com- 
mercial Standard Ins. Co. v. McGee, 
(Civ.App.) 40 S.W.(2d) 1105; Texas 
Employers’ Ins. Ass’n v. Galloway, 
(Civ.App.) 40 S.W.(2d) 973). (5) So, 
where special issues are so framed 
for a finding as to indicate the burden 
of proof, the court need not instruct 
thereon (Kuehn v. Kuehn, (Civ.App.) 
259 S.W. 290), (6) and a charge on 
the burden of proof is unnecessary 
Where the court, in submitting the 
special issues, asks whether the jury 
find certain facts from a preponder- 
ance of the evidence (Texas Indem- 
nity Ins. Co. v. Bridges, (Civ.App.) 
52 S.W.(2d) 1075; Vietas v. Stagner, 
(Civ.App.) 45 S.W.(2d) 1009; Texas 
Employers’ Ins. Ass’n v. Finney, (Civ. 
App.) 45 S.W.(2d) 298; Morgan v. 
Maunders, (Civ.App.) 387 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Measure of damages.74 Where 


mitted upon special issues it is not ordinarily neces- 
sary to give a charge upon the measure of damages,*® 
but where the special issues require the jury to 
ascertain the amount of the damages, it is the duty 
of the court to instruct the jury as to the measure 


TRIAL 


a cause is sub- | special issues.*® 


of damages, even though the ease is submitted upon 


791; Commercial Standard Ins. Co. 
v. Lee, (Civ.App.) 37 S.W:(2da) 789; 
Davis v. Morrison, (Civ.App.) 14 S.W. 
(2a) 296). (7) ‘An instruction. that 
as to acts of negligence charged and 
relied upon plaintiff has burden of 
proof to establish:them by preponder- 
ance of evidence has been held prop- 
er, but not necessary. Commercial 


Standard Ins. Co. v. McGee, (Civ. 
App.) 40 S.W.(2d) 1105. (8) On the 
other hand it has been said: ‘The 


better authority seems to hold that, 
where objection is made to the charge 
for its failure to place the burden 
of proof, or special charges are re- 
quested correctly placing such bur- 
den, that to refuse correctly to di- 
rect the jury relative to the burden 
of proof is reversible error.” Eagle 
Star & British Dominions Ins. Co. of 
London, England v. Head, (Civ.App.) 
47 S.W.(2d) 625, 629 [motion dism 
53 S.W.(2d) 768]. (9) And so it has 
been held that, notwithstanding a 
case may be submitted on special is- 
sues, it is the duty of the trial court, 
when requested, to charge the jury 
properly on the burden of proof (Con- 
stitution Indemnity Co. of Philadel- 
phia v. Armbrust, (Civ.App.) 25 S.W. 
(2a)) 1763 Smith v.) Dallas: Ry. Co.; 
(Civ.App.) 8 S.W.(2d) 548; Eastern 


Texas Electric Co. v. Rhymes, (Civ. 
App). den SiWaC20)...6885) _ Elliss sv. 
Haynes, (Civ.App.) 216 S.W. 249; 


Levy v. Jarrett, (Civ.App.) 198 S.W. 
3833; Sanger v. First Nat. Bank, (Civ. 
App.) 170 S.W. 1087; Texas Baptist 
University v. Patton, (Civ.App.) 145 
S.W. 1063), (10) and submitting spe- 
cial issues on a general instruction to 
decide them on a preponderance of 
testimony without indicating who had 
burden of proving several issues is 
error (Psimenos v. Huntley, (Civ. 
App.) 47 S.W.(2d) 622). (11) The 
rules applicable to the submission of 
a case on special issues are the same 
as when submitted on a general 
charge, so far as they relate to the 
burden of proof and exceptions to 
charges. Ballard v. Breigh, (Civ. 
App.) 262 S.W. 886. (12) Where sev- 
eral isSues are submitted it is the 
duty of the trial court properly to 
place the burden of proof in each of 
the special issues (Missouri-Kansas- 
Texas R. Co. of Texas v. Thomason, 
(Tex.Civ.App.) 3 S.W.(2d) 106), (13) 
but, in an action for the negligent 
killing of a borrowed mule, where 
the court submitted an issue as to 
whether the death of the mule was 
caused by defendant’s negligence, and 
charged that the burden of proof was 
on plaintiff, and defendant request- 
ed a special issue as to whether the 
mule died as the direct or proximate 
result of any negligence on his part, 
the failure to extend the instruction 
on the burden of proof to such spe- 
cial issue was held not error, as the 
issue was the same as that submitted 
in the general charge. Shook v. New- 
some, (Civ.App.) 228 S.W. 1118. 

74. Necessity of instruction as to 
determination of amount of recov- 
ery generally see infra § 557. 

75. UWancaster v. Pitzer, (Tex.Civ. 
App.) 211 S.W. 313 [rev on other 
grounds (Commn.App.) 228 S.W. 
S23 aStlouis; Sur. &AT. RyciCoriv. 
Wall, (Tex.Civ.App.) 165 S.W. 527. 


76. Davis v. Hill, (Tex.Civ.App.) 
271 S.W. 281; Schaff v. Lynn, (Tex. 


Civ.App.) 288° Siw, 1034; Gulf Pipe 
Line Co. v. Hurst, (Tex.Civ.App.) 230 
S.W. 1024; Montgomery v. Gallas, 
(Tex.Civ.App.) 225 S,W. 557. 


[a] Thus (1) in an action involv- 
ing damages for loss of use of per- 
sonalty for over two years, in which 
the issue as to the value of the use 
was submitted, defendant was enti- 
tled to an instruction which would 
have furnished them a guide concern- 
ing their duty in arriving at such 
value. Montgomery v. Gallas, (Tex. 
Civ.App.) 225 S.W. 557. (2) In an ac- 
tion for damages from delay in ship- 
ment of cattle, where the undisputed 
evidence showed that the shipper 
confined the cattle in muddy pens for 
three days for the purpose of making 
a tuberculosis test, the court should 
instruct the jury, in connection with 
a special issue as to the measure of 
damages, that they should not take 
into consideration damages resulting 
from confinement of the cattle in such 
muddy pens. Davis v. Hill, (Tex.Civ. 
App.)) 271 -Suw.,.281. 


77. Cross references: 

Duty to give explanations and defini- 
tions in connection with special is- 
sues submitted see supra § 555. 

Form, requisites, and sufficiency of 
instruction see infra § 643. 

In criminal prosecutions see Criminal 
Law § 2360. 


Propriety of instruction see supra § 


78. Sloss-Sheffield Steel & Iron Co. 
v. Milbra, 55 So. 890, 173 Ala. 658. 


79. U.S.—Pennsylvania R. Co. v. 
Jones, 300 F. 525; Western Coal & 
Mining Co. v. Greeson, 284 F. 510; 


Buckeye Cotton Oil Co. v. Sloan, 250 
KF. 712, 168 C.C.A. 44; Delaware & 
Hudson Co. v. Ketz, 233 F. 31, 147 C. 
C.A. 101; Coney Island Co. v. Dennan, 
TAS EIC Sire ore COA. Sore Delmer: 
etc., R. Co. v. Norgate, 141 F. 247, 72 
C.C.A. 365, 6 L.R.A.N.S. 981 [cert den 
ZEW S Cte Moose Uso O hos oD) eleide 
1172]; Western North Carolina Land 
Co:'y. Scaife, 80 EB. 352, 25 C.G.A. 461. 


Ala.—Townsend vy. Adair, 134 So. 
637, 223 Ala. 150; Sheehan v. Wilmot, 
105 So. 909, 213 Ala. 687; Life & Cas- 
ualty Co. of Tennessee v. Street, 105 
So. 672, 213 Ala. 588; Southern Ry. 
Co. v. Gantt, 98 So. 192, 210 Ala. 383; 
Brilliant Coal Co. v. Barton, 81 So. 
828, 203 Ala. 38; Cairns v. Moore, 69 
So. 579, 194 Ala. 102; Sloss-Sheffield 
Steel & Iron Co. v. Mitchell, 52 So. 
69, 167 Ala. 226; Chambers v. Morris, 
42 So. 549, 149 Ala. 674. 


Ark.—Stafford v. First Nat. Bank, 
LIES. Wa2d) wal, Lis VArk.. 997. 


Cal.—Young v. Southern Pac. Co., 
190 P. 86, 182 Cal. 369; McLaughlin 
v. United Railroads of San Francisco, 
147 P. 149, 169 Cal. 494, L.R.A.1915BE 
1205, Ann.Cas.1916D 387; Fleming v. 
Law, 151 P. 385, 28 Cal.App. 110; Mec- 
Ewen v. New York Life Ins. Co., 139 
P. 242, 23 Cal.App. 694. 


Conn.—Loethscher v. Campo, 141 A. 
652, 107 Conn. 568; Rooney v. Levin- 
son, 111 A. 794, 95 Conn. 466. 

D.C.—Thomas y. Presbrey, 5 App. 
DIC Zit 


Ga.—Durham v. Durham, 119 S.E. 
702, 156 Ga. 454; Pace v. Cochran, 86 
S-E. 934, 144 Ga. 261; Holmes v. Clis- 
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[§ 556] 8. Definition or Explanation of Terms.*’ 
The court should give a requested charge explanatory 
of charges given at the request of the other parvy,‘* 
and should explain to the jury the meaning of legal 
or technical terms occurring in its instructions,*® 


by, 48 S.E. 934, 121 Ga. 241, 104 Am.S. 
R. 103; Fulton Bakery v. Williams, 
141 S.H. 922, 37 Ga.App. 780. 


Ill.—Wilson v. Danville Collieries 
Coal Co., 106 N.E. 194, 264 lil. 143 [aff 
184 Ill.App. 180]; Chicago City R. 
Co. vy. Ryan, 80 .N.E. 116,225 Ils 287; 
Worthey v. Cleveland, C., C. & St. L. 
Rye nO. col, suLleA DD. OSOne. MOK pavene 
Union Automobile Indemnity Ass’n, 
229 Ill.App. 264; Associated Furni- 
ture Manufacturers v. Leader House 
Furniture Co., 224 Tll.App. 597; Chi- 
cago v. Fields, 139 Ill.App. 250; Swift 
v. Rennard, 128 Ill.App. 181; Ware v. 
Souders, 120 Ill.App. 209; Sexton v. 
Barrie, 102 Ill.App. 586; Chicago, etc., 
R. Co. v. Pelligreen, 65 Ill.App. 333. 


Ind.—Southern Ry. Co. v. Jaynes, 
140 N.E. 556, 86 Ind.App. 451; Gwinn 
v. Hobbs, 141 N.E. 812, 144 N.E. 648, 
83 Ind.App. 263; Gwinn v. Hobbs, 118 
ane 155, 162, 72 Ind.App. 439 [cit 

ye]. 


Iowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 
11; Stokes v. Sac City, 130 N.W. 786, 


151 Iowa 10; Union Seale Co. v. Iowa 


Mach.,. etc, Co., 113 INJW. 762; £36 
Iowa 171; Overhouser v. American 
amen Co:,105" NAW. lLL3 yf 128" Towa 


Kan.—Coblentz v. Putifer, 125 P. 
30) 87 Kan. (719, 42a) RVAGN-S.. 298; 
Atchison, ete., R. Co. v. Woodson, 100 
P. 633, 79 Kan. 567; Murray v. Geiser 
Mfg. Co., 99 P. 589, 79 Kan. 326; Junc- 
tion City v. Blades, 41 P. 677, 1 Kan. 
App. 85. 


Ky.—Louisville Cooperage Co. v. 
Collins, 280 S.W. 137, 212 Ky. 819; 
Kentucky Utilities Co. v. Howard, 263 
S.W. 360, 203 Ky. 829; City of Bowl- 
ing Green v. Peterson, 251 S.W. 187, 
199 Ky. 311; Kroger Grocery & Bak- 
ing Co. v. Hamlin, 235 S.W. 4, 193 Ky. 
16s Wie Ge, eDUncana OoalealGo waa 
Thompson’s Adm’r, 162 S.W. 1139, 
157 Ky. 304; Romans vy. McGinnis, 
160 S.W. 928, 156 Ky. 205; Greene v. 
Louisville R. Co., 84 S.W. 1154, 119 
Ky. 862, 27 Ky.L. 316; Mayes v. Ken- 
ton, 64 S.W. 728, 23 Ky.L. 1052; Mc- 
pe: v. Dayton, 42 S.W. 343, 19 Ky. 


Md.—Leland v. Empire Engineering 
Co., 108 A. 570, 135 Md. 208. 


Mich.—In re Allen’s Estate, 203 N. 
W. 479, 230 Mich. 584; Hink vy. Sher- 
man, 129 N.W. 732, 164 Mich. 352; 
Derham v. Derham, 83 N.W. 1005, 125 
Mich. 109; Watkins vy. Wallace, 19 
Mich. 57. 


Mo.—Trepp v. State Nat. Bank, 289 
S.W. 540; Head v. M. E. Leming 
Lumber Co., 281 S.W. 441; Turnbow 
v. Dunham, 197 S.W. 103, 272 Mo. 53; 
Clark v. Kitchen, 52 Mo. 316; Knight 
v. Glenn Falls Ins. Co., (App.) 20 S.W. 
(2a) 941; _Humphreys v. St. Louis- 
San Francisco Ry. Co., (App.) 286 S. 
W. 738; Kessler v. West Missouri 
Power Co., 288 S.W. 705, 221 Mo.App. 

Thompson y. Business Men’s 
Acc. Ass’n of America, (App.) 231 S. 
W. 1049; Foy v. United Rys. Co. of 
St. Louis, 226 S.W. 325, 205 Mo.App. 
521; Quirk v. Metropolitan St. R. 
Co., 210 S.W. 103, 200 Mo.App. 585; 
Mitchell v. Violette, (App.) 203 S.W. 
218; Scheidel Western X-Ray Co. v. 
Bacon, (App.) 201 S.W. 916; Mullenix 
v. Briant, (App.) 198 S.W. 90; Stroth- 
er v. Metropolitan St. Ry. Co., (App.) 
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[§ 556 


although the use by the court of technical terms in | an instruction without explanation of their meaning 


183 S.W. 657; Keet-Rountree Dry 
Goods Co. v. Hodges, 161 S.W. 862,175 
Mo.App. 484; Ebert v. Metropolitan 
St. Ry. Co., 160 S.W. 34, 174 Mo.App. 
45; Beggs v. Shelton, 155 S.W. 885, 
173. Mo.App. 20 Dunnagan _ vV. 
Briggs, 154 S.W. 428, 170 Mo.App. 691; 
Gardner y. Metropolitan St. R. Co., 
152 S.W. 98, 167 Mo.App. 605; Rob- 
erts v. City of Piedmont, 148 S.W. 
119, 166 Mo.App. 1; E. R. Darlington 
Lumber Co. v. Pottinger, 147 S. 
179, 165 Mo.App. 442; Raybourn Vv. 
Phillips, 140 S.W. 977, 160 Mo.App. 
534; Berger v. St. Louis Storage & 
Commission Co., 116 S.W. 444, 136 Mo. 
App. 36; Mulderig v. St. Louis, etc., 
R. Co., 94 S.W. 801, 116 Mo.App. 655; 
Prince v. St. Louis Cotton Compress 
Co., “86 S.W. 872, 112 Mo.App. 49; 
Bowles Live Stock Commission Co. 
v. Hunter, 91 Mo.App. 333; Kirch- 
graber v. Lloyd, 59 Mo.App. 59; Kan- 
sas City, ete, R. Co. v. Dawley, 50 
Mo.App. 480; Mackin v. People’s St. 
R., etc., Light., ete., Co., 45 Mo.App. 
82; Flint-Walling Mfg. Co. v.. Ball, 
43 Mo.App. 504; Fletcher v. Milburn 
Mfg. Co., 35 Mo.App. 321; Dyer v. 
Brannock, 2 Mo.App. 432 [rev on 
other grounds 66 Mo. 391, 27 Am.R. 
359]. 


Mont.—Portland First Nat. Bank 
v. Carroll, 88 P. 1012, 35 Mont. 302. 


N.Y.—Horton v. New York Cent. R. 
Co., 195 N.Y.S. 680, 202 App.Div. 428; 
Quirk v. Bradley Contracting Co., 161 
N.Y.S. 296, 97 Misc. 368. 


N.C.—Richardson v. American Cot- 
ton Mills, 127 S.E. 834, 189 N.C. 653. 


Ohio.—-Chaney vy. Coulter, 29 Ohio 
C.A. 177. 


Okl.—Incorporated Town of We- 
tumka v. Burke, 211 P. 522, 88 Okl. 
186; White v. Madison, 83 P. 798, 16 
Okl. 212. 

Or.—Archambeau v. Edmunson, 171 
P. 186, 87 Or. 476. 


Pa.—Baldwin v. Magen, 123 A. 815, 
279 Pa. 302; Yanosh v. Harley, 67 
Pa.Super. 585. 


Tex.—Merchants’, etc., Oil Co. v. 
Burns, 74 S.W. 758, 96 Tex. 572 [rev 
(Civ.-App.) 72 S.W. 626]; Dallas 
Ry. & Terminal Co. v. Bankston, 
(Commn.App.) 5i S.W.(2d) 304 [rev 
(Civ.App.) 33 S.W.(2d) 500]; Wash- 
ington Fidelity Nat. Ins. Co. v. Wil- 


liams, (Commn.App.) 49 S.W.(2d) 
1093 [rev (Civ.App.) 33 S.W.(2d) 
796]; International-Great Northern 


R. Co. v. Casey, (Commn.App.) 46 S. 
W.(2d) 669; Ferguson Seed Farms v. 
McMillan, (Commn.App.) 18 S.W.(2d) 
595, 63 A.L.R. 1009 [rev (Civ.App.) 
296 S.W. 902]; Robertson & Mueller 
v. Holden, (Commn.App.) 1 S.W.(Zda) 
570. [rev (Civ.App.) 297.S.W. 327]; 
Missouri, K. & T. Ry. Co. of Texas 
v. Long, (Commn.App.) 299 S.W. 854 
{rev (Civ.App.) 293 S.W. 184]; Dal- 
las Ry. Co. v. Warlick, (Commn.App.) 
285 S.W. 302 [rev (Civ.App.) 268 S.W. 
512]; Robinson v. Attna Life Ins. 
Co., (Commn.App.) 276 S.W. 900 [aff 
(Civ.App.) 262 S.W. 118, motion overr 
(Commn.App.) 277 S.W. '629]; Con- 
nellee v. Nees, (Commn.App.) 266 S., 
W. 502 [rev (Civ.App.) 254 S.W. 625]; 
Southern Iron & Machine Co. vy. Port- 
ugal, (Civ.App.) 53 S.W.(2d) 685; 
Panhandle & S. F. Ry. Co. v. Burt, 
(Civ.App.) 50 S.W.(2d) ‘922; Cooke- 
Teague Motor Co. v. Johnson, (Civ. 
App.) 50 S.W.(2d) 399; Pryor & Wil- 
son v. Moody, (Civ.App.) 49 S.W.(2d) 
506; France v. Graves, (Civ.App.) 48 
S.W.(2d) 438; Runnels Chevrolet Co. 
v. Clifton, (Civ.App.) 46 S.W.(2d) 
426; Lone Star Gas Co. v. Haire, (Civ. 
App.) 41 S.W.(2d) 424; Texas Pipe 
Line Co. v. Bridges, (Civ.App.) 39 S. 


W.(2d) 1109; Tidal Western Oil Cor- 
poration v. Blair, (Civ.App.) 39 S.W. 
(2a) 1103; Blgin v. Banks, (Civ.App.) 
38 S.W.(2d) 149; Wichita Falls & Ss. 
Ry. Co. v. Hamilton, (Civ.App.) 37 Ss. 
W.(2d) 755; Peterson v. Grayce Oil 
Co., (Civ.App.) 37 S.W.(2d) 367; Hut- 
son vy. Bassett, (Civ.App.) 35 S.W.(2da) 
231; Western Union Telegraph Co. v. 
Gauntt, (Civ.App.) 28 S.W.(2d) 207; 
Arendale v. Arendale, (Civ.App.) 22 
S.W.(2d) 1080; Stanley v. Spann, 
(Civ.App.) 21 S.W.(2d) 305; Texas 
Electric Ry. v. Scott, (Civ.App.) 21 
S.W.(2d) 24 [rev on other grounds 
(Commn.App.) 32 S.W.(2d) 641]; Rio 
Bravo Oil Co. v. Daniel, (Civ.App.) 
20 S.W.(2d) 369; Rio Bravo Oil Co. 
v. Matthews, (Civ.App.) 20 S.W.(2d) 

-) Panhandles & Ss) Ba Ry. Cou, Vv. 
Key, (Civ.App.) 20 S.W.(2d@) 260; 
Stamper v. Schlotz, (Civ.App.) 17 S. 
W.(2d) 184; Thomas v. Goulette, 
(Civ.App.) 12 S.W.(2d) 829; Williams 
v. Givins, (Civ.App.) 11 S.W.(2d) 224; 
Miller vy. Pettigrew, (Civ.App.) 10 S. 
W.(2d) 168; Southern Surety Co. v. 
Solomon, (Civ.App.) 4 S.W.(2d) 599; 
Attna Life Ins. Co. v. Robinson, (Civ. 
ADDY) “2625 SW Piss Late. .(Commmn: 
App.) 276 S.W. 900, motion overr 
(Commn.App.) 277 S.W. 629]; Dunlap 
Hardware Co. v. E. F. BElmberg 
Cos) CCiV-ADDL) 2 Oe Sawn LOO Se Late 
(Commn.App.) 267 S.W. 258]; Bowles 
v. Watson, (Civ.App.) 245 S.W. 120; 
Wichita, Maliss RaiSrhw: Rs COn Ve 
Mendoza, (Civ.App.) 240 S.W. 570; 
Peters v. Graham, (Civ.App.) 234 S. 
W. 566; Emerson-Brantingham Im- 
plement Co. v. Roquemore, (Civ.App.) 
214 S.W. 679; Texas & N. O. R. Co. v. 
Harrington, (Civ.App.) 209 S.W. 685 
[rev (Commn.App.) 235 S.W. 188]; 
Ft. Worth & D. C. Ry. Co. v. Berry, 
(Civ.App.) 170 S.W. 125; Cleburne 
Electric & Gas Co. v. McCoy, (Civ. 
App.) 149 S.W. 534; Davis v. Hard- 
wick, 94 S.W. 359, 43 Tex.Civ.App. 71; 
Matthews v. Boydstun, (Civ.App.) 31 
S.W. 814. 

Wash.—Hub Clothing Co. v. City of 
Seattle, 201 P. 6, 117 Wash. 251. 

Wis.—Suick v. Krom, 177 N.W. 20, 
171 Wis. 254; Yerkes v. Northern Pac. 
R. Co., 88 N.W. 33,112 Wis. 184, 88 
Am.S.R. 961. 


[a] Reason for rule.—The average 
legal mind does not always carry a 
correct idea of the various words and 
phrases which have a technical mean- 
ing in the law. Hence it is not to be 
expected that the unprofessional men 
of the jury can, without explanation, 
grasp the meaning of such expres- 
sions. It is therefore the better prac- 
tice in all cases for the judge to ex- 
plain to the jury the meaning of such 
expressions when they occur in his in- 
structions. Holmes v. Clisby, 48 S.E. 
934, 121 Ga. 241; 104 Am-S.R. 108. 

[b] “Statutory word (1) having a 
technical meaning should be defined 
by the court.” Trepp v.'State Nat. 
Bank, (Mo.) 289 S.W. 540, 549 (“pref- 
erence’). (2) So, where a statute 
is read to a jury as part of the charge, 
the court should define and explain 
any term the meaning of which is am- 
biguous and material to the issues. 
Western Coal & Mining Co. v. Gree- 
son, 284 F. 510. 


{c] Terms of which definition held 
necessary.— (1) “Abandonment by 
tenant.” Union’ Scale Co. v. Iowa 
Mach., Co., 118 N.W. 762, 136 
(2) “Accepted.” Fleming 
v. Law, 151 P. 385, 28 Cal.App. 110. 
(3) “Accident.” Dent v. Jefferson 
County Com’rs, 235 P. 873, 118 Kan. 
519; Ebert v. Metropolitan St. Ry. 
Co., 160 S.W. 34, 174 Mo.App. 45. (4) 
“Accidental means.” Aitna Life Ins. 


Co. v. Robinson, (Tex.Civ.App.) 262 
S.W. 118 [aff (Commn.App.) 276 S.W. 
900, motion overr (Commn.App.) 277 
S.W. 629]. (5) “Acting within scope 
of their authority.” Humphreys v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 286 S.W. 738. (6) ‘Actual no- 
tice.” Ware v. Souders, 120 Ill.App. 
209. (7) “Actual possession.” Mayes 
v. Kenton, 64 S.W. 728, 23 Ky.L, 
1052. (8) “Adverse possession.” 
Western North Carolina Land Co. v. 
Scaife, 80 F. 352, 25 C.C.A. 461; Cham- 
bers v. Morris, 42 So. 549, 149 Ala. 
674; Dyer v. Brannock, 2 Mo.App. 432 
{rev on other grounds 66 Mo. 391,27 
Am-.R: 3599. (9) “Affirmative and 
negative testimony.’ Chicago, etc., 
R. Co. v. Pelligreen, 65 IllApp. 333. 
(10) ‘Apoplexy.” Robinson v. Attna 
Life Ins. Co., (Tex.Commn.App.) 276 
S.W. 900 [aff (Civ.App.) 262 S.W. 118, 
motion overr (Commn.App.) 277 S.W. 
629]. (11) “Apparent authority.” 
Emerson-Brantingham Implement Co. 
v. Roquemore, (Tex.Civ.App.) 214 S. 
W. 679. (12). “Approved.” Pace v. 
Cochran, 86 S.E. 934, 144 Ga. 261. 
(13) “Approximate cause.” Turnbow 
v. Dunham, 197 S.W. 103, 272 Mo. 53. 
(14) “Arbitrary prices.’ Kansas 
City, etc., R. Co. v. Dawley, 50 Mo. 
App. 480. (15) “Bad place.” W. G. . 
Duncan Coal Co. v. Thompson’s 
Adm’r, 162. S.W. 1139, 157:>Ky. 304. 
(16): “Burden of proof.” Thompson 
v. Business Men’s Acc. Ass’n of Amer- 
ica, (Mo.App.) 231 S.W. 1049; Berger 
v. St. Louis Storage & Commission 
Co., 116 S.W. 444, 1386 Mo.App. 36;. 
Prince v. St. Louis Cotton Compress 
Co., 86 S.W. 872, 112 Mo.App. 49. See 
Chicago Union Traction Co. v. Myers, 
134 [ll.App. 61 (where the phrase is 
used in an instruction to mean other 
than the obligation on the party who 
asserts the affirmative of the issue to 
prove the same by a preponderance of 
the evidence, the sense in which such 
words are used should be clearly in- 
dicated). (17) ‘“‘Common assault and 
battery.” Mullenix v. Briant, (Mo. 
App.) 198 S.W. 90. (18) “Community 
property.” Hutson v. Bassett, (Tex. 
Civ.App.) 35 S.W.(2d) 281. (19) “Com- 
pensatory damages.” Yanosh ave 
Earley, 67 Pa.Super. 585. (20) ‘“Con- 
current negligent acts.” Gardner vy. 
Metropolitan St. R. Co., 152 S.W. 98, 
167 Mo.App. 605. (21) “Continuous 
and unbroken’ sequence.” Cooke- 
Teague Motor Co. y. Johnson, (Tex. 
Civ.App.) 50 S.W.(2d) 399; Lone Star 
Gas Co. v. Haire, (Tex.Civ.App.) 41 
S.W.(2d) 424. (22) “Contributory 
negligence.” Incorporated Town of 
Wetumka v. Burke, 211 P. 522, 88 Okl. 
186; Dallas Ry. & Terminal Co. v. 
Bankston, (Tex.Commn.App.) 51 S.W. 
(2d) 304, [rev (Civ.App.) 33 S.W.(24a) 
500]; International-Great Northern R. 
Co. v. Casey, (Tex.Commn.App.). 46 
S.W.(2d) 669; Miller v. Pettigrew, 
(Tex.Civ.App.) 10 S.W.(2d) 168. (23) 
“Conversion.” Davis v. Hardwick, 94 


Sw, 359, 43 Tex.Civ.App. 71. | (24) 
LCrossing )) Mexacgioc Ni Ow Rok Coun 
Harrington, (Tex.Civ.App.) 209 S.Ww. 


685 [rev (Commn.App.) 235 S.W. 188]. 
(25) “Cruel treatment.’”? Durham v. 


Durham, 119. S:B) 702; 156 “Gas 454 
(26) “Cruelty.” Durham vy. Durham, 
supra. (27) “Delivery.” Archam- 


beau v. Edmunson, 171 P. 186, 87 Or. 
476. (28) “Directly and independ- 
ently of all other causes.” ‘Washing- 
ton Fidelity Nat. Ins. Co. v. Williams, 
(Tex.Ccommn.App.) 49 S.W.(2d) 1093 
[rev (Civ.App.) 33 S.W.(2d) 796]. 
(29) “Disinterested.” Kroger Gro- 
cery & Baking Co. v. Hamlin, 235 S.W. 
4, 193 Ky. 116. (30) “Disposal of 
property with intent to defraud credi- 
tors.” Matthews v. Boydstun, (Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will not be ground for reversal, where under the | circumstances and conditions of the case it could 


Civ.App.) 31 S.W. 814. (31) “Due 
care.” Roberts v. City of Piedmont, 
VASES ewe Ato 166= Mo-Apps 1" ¢32)) 
“Efficient intervening cause.” Rio 


Bravo Oil Co. v. Matthews, (Tex.Civ. 
App.) 20 S.W.(2d) 342. (38) “Hs- 
toppel.” Thomas v. Presbrey, 5 App. 
De Cre 2 ns (34) “Exemplary dam- 
ages.” Hink v. Sherman, 129 N.W. 
732, 164 Mich. 352. (35) ‘Extent of 
possession.” Louisville Cooperage Co. 
v. Collins, 280 S.W. 1387, 212 Ky. 819. 
(36) “External violent and accident- 
al means.” Washington Fidelity Nat. 
Ins. Co. v. Williams, (Tex.Commn. 
App.) 49 S.W.(2d) 1093, [rev (Civ. 
APD) SOasoWaCeay T9616: 3). x= 
traordinary floods.” Sloss-Sheffield 
Steel & Iron Co. v. Mitchell, 52 So. 69, 


167 Ala. 226. (38) “Fair market 
value.” Runnels Chevrolet Co. v. 
Clifton, (Tex.Civ.App.) 46 S.W.(2d) 


426. (39) “Fellow servant.” Richard- 
son v. American Cotton Mills, 127 S.B. 
834; 189 N.C. 653. (40) “Fraud.” 
Knight v. Glenn Falls Ins. Co., (Mo. 
App.) 20 S.W.(2d) 941; Keet-Roun- 
tree Dry Goods Co. v. Hodges, 161 S. 
W. 862, 175 Mo.App. 484; Stanley v. 
Spann, (Tex.Civ.App.) 21 S.W.(2d) 
305; Southern Surety Co. v. Solomon, 
(Tex:Civ.App.) 4 S.W.(2d) 599. (41) 
“Fraud and circumvention.’’ Worthey 
v. Cleveland, C., C. & St. L. Ry. Co., 251 
Tll.App. 585. (42) “Going between 
the ends of the cars.” Pennsylvania 
R. (Cor v. Jones, * 300 “FY (525. (48) 
“Good excuse.” Sexton v. Barrie, 102 
Tll.App. 586. (44) “Good faith and 
bona fide.”” Bowles Live Stock Com- 
mission Co. v. Hunter, 91 Mo.App. 
333. (45) “Great degree of care.” 
Roberts v. City of Piedmont, 148 S.W. 
119, 166 Mo.App. 1. (46 “Gross 
profits.”” Baldwin v. Magen, 123 -A. 
815, 279 Pa. 302. (47) ‘Implied con- 
tract.” Pryor & Wilson v. Moody, 
(Tex.Civ.App.) 49 S.W.(2d) 506. (48) 
“Tndependent contractor.”’ Overhouser 
v. American Cereal Co., 105 N.W. 113, 
128 Iowa 580. (49) “Independent 
cause.” Stamper v. Scholtz, (Tex.Civ. 
App, a Lt S.W.(20)e184.7 (50) Sin-= 
herent vice.” Ft. Worth & D. C. Ry. 
Cos we Berry, (Tex, Civ, ADD.) 17.0) 1S. 
Ww. 125. (51) “TInsupportable.” 
Arendale vy. Arendale, (Tex.Civ.App.) 
22 S.W.(2d) 1080. (52) ‘“Intervening 
cause.” Rooney v. Levinson, 111 A. 
794, 95 Conn. 466. (53) “Last clear 
chance.” Rooney y. Levinson, supra. 
(54) “Licensee.” Richardson _ v. 
American Cotton Mills, 127 S.E. 834, 
189 N.C. 653. (55) “Malice.” Cairns 
v. Moore, 69 So. 579, 194 Ala. 102. 
(56) “Market value.” Panhandle & 
SRY. Coy, vVeaburt, (Lex Civ, App:) 
50 S.W.(2d) 922; Texas Pipe Line Co. 
v. Bridges, (Tex.Civ.App.) 39 S.W. 
(2d) 1109. (57) ‘Materially differ- 
ent.” Beggs v. Shelton, 155 S.W. 885, 
178 Mo.App. 127. (58) “Material 
misrepresentation.” Ford v. Union 
Automobile Indemnity Ass’n, 229 Il. 


App. 264. (59) “Mental anguish.” 
Western Union Telegraph Co. v. 
Gauntt, (Tex.Civ.App.) 28 S.W.(2d) 


“Mental incapacity or un- 


207. 60 
oe. Ferguson Seed 


soundness of mind.” 
Farms v. McMillan, (Fex.Commn. 
App.) 18 S.W.(2d) 595, 63 A.L.R. 
1009 [rev (Civ.App.) 296 S.W. 902]. 
(61) ‘More than ordinarily darger- 
ous as a nighttime crossing.” Mis- 
souri, K. & T. Ry. Co. of Texas v. 


Long, (Tex.Commn.App.) 299 S.W. 
854 [rev (Civ.App.) 293 S.W. 184]. 
(62) “Misrepresentation.’’ Southern 


Surety Co. v. Solomon, (Tex.Civ.App.) 
4 S.W.(2d) 599. (63) “Natural con- 
tinuous sequence unbroken by any new 
independent cause.” Rio Bravo Oil 
Co. v. Daniel, (Tex.Civ.App.) 20 S. 
W.(2d) 369. (64) “Natural justice. 
In re Allen’s Estate, 203 N.W. 479, 2380 
Mich. 584. (65) ‘Natural objects of 


grantor’s bounty.” Gwinn v. Hobbs, 
141 N.E. 812, 144 N.B. 648, 83 Ind. App. 
263. (66) ‘‘Necessity.” Long v. Ot- 
tumwa Ry. & Light Co., 142 N.W. 
1008, 162 Iowa 11. (67) “Negative 
testimony.’ Suick v. Krom, 177 N.W. 
20, 171 Wis. 254. (68) “Negligence.” 
Brilliant Coal Co. v. Barton, 81 So. 
828, 203 Ala. 88; City of Bowling 
Green vy. Peterson, 251 S.W. 187, 199 
Ky. 311; Foy v. United Rys. Co. of 
St. Louis, 226 S.W. 825, 205 Mo.App. 
521; Raybourn vy. Phillips, 140 S.W. 
977, 160 Mo,App. 534; Dallas Ry. & 
Terminal Co. v. Bankston, (Tex. 
Commn.App.) 51 Peay 800 304 [rev 
(Civ.App.) 33 S.W.(2d) 500]; Interna- 
tional-Great Northern R. Co. v. Casey, 
(Tex.Commn.App.) 46 S.W.(2d) 669. 
See Mather v. Metropolitan St. Ry. 
Co., 148 S.W. 383, 166 Mo.App. 142 (in- 
structions merely directing verdict on 
finding of ‘negligence,’ without de- 
fining the term, are erroneous, but 
where the term is employed merely to 
characterize acts stated in a given 
hypothesis it is not necessary to de- 


fine it). (69) ‘Negligent command.” 
Fulton Bakery v. Williams, 141 S.E. 
922, 37 Ga.App. 780. (70) “Net 
profits.” Baldwin v. Magen, 1238 A. 


815, 279 Pa. 302. (71) “New and in- 
dependent cause.” Cooke-Teague Mo- 
tor Co. v. Johnson, (Tex.Civ.App.) 50 
S.W.(2d) 399. (72) ‘New independ- 
ent cause.’’ Robertson & Mueller v. 
Holden, (Tex.Commn.App.) 1 S.W. 
(2d) 570 [rev (Civ.App.) 297 S.W. 
327]; France v. Graves, (Tex.Civ. 
App.) 48 S.W.(2d) 438; Thomas v. 
Goulette, (Tex.Civ.App.) 12 S.W.(2d) 
829. (73) “New or independent 
cause.” Texas Electric Ry. v. Scott, 
(Tex.Civ.App.) 21 S.W.(2d) 24 [rev 
on other grounds (Commn.App.) 32 S. 
W.(2d) 641]. (74) “Nominal dam- 
ages.’’ Yanosh v. Harley, 67 Pa.Super. 
585. Q'S) “Nuisance.” Stokes v. 
Sac City, 130 N.W. 786, 151 Iowa 10; 
Kirchgraber v. Lloyd, 59 Mo.App. 59. 
(76) “Ordinary eare.’’ Denver, etc., 
R. Co. v. Norgate, 141 F. 247, 72 C.C.A. 
365, 6 L.R.A.N.S. 981 [cert den 26 S.Ct. 
(64> 202, 5U.S.. 616, (50:4 te bdaii 72 hs 
Junction City v. Blades, 41 P. 677, 1 
Kan.App. 85; Kentucky Utilities Co. 
v. Howard, 263 S.W. 360, 203 Ky. 829; 
City of Bowling Green v. Peterson, 
251 S.W. 187,.199 Ky. 311; Dallas Ry. 
& Terminal Co. v. Bankston, (Tex. 
Commn.App.) 51 S.W.(2d) 304, [rev 
(Civ.App.) 33 S.W.(2d) 500]; South- 
ern Iron & Machine Co. v. Portugal, 
(Tex.Civ.App.) 538 _S.W.(2d) 685; 
France v. Graves, (Tex.Civ.App.) 48 
S.W.(2dad) 438; Cleburne Electric & 
Gas Co. v. McCoy, (Tex.Civ.App.) 149 
S.W. 534; Yerkes v. Northern Pac. R. 
Co., 88 N.W. 33, 112 Wis. 184, 88 Am. 
S.R. 961. (77) “Overreaching.” 
Southern Surety Co. v. Solomon, (Tex. 
Civ.App.) 4 S.W.(2d) 599. (78) “Own- 


ership.” McArthur v. Dayton, 42 S. 
W. 348, 19 Ky.L. 882. (79) ‘“Partner- 
ship.” Connellee v. Nees, (Tex. 


Commn.App.) 266 S.W. 502 [rev (Civ. 


App.) 254 S.W. 625]. (80) ‘“Part- 
nership,” after incorrect instruction 
had been withdrawn. Stafford sv. 


First Nat. Bank, 13 S.W.(2d) 21, 178 
Ark. 997. (81) ‘“Peaceable and ad- 
verse possession.” Bowles v. Watson, 
(Tex.Civ.App.). 245 S.W. 120.: (82) 
“Personal bodily injuries.’’ Washing- 
ton Fidelity Nat. Ins. Co. v. Williams, 
(Tex.Commn.App.) 49 S.W.(2d) 1093, 
[rev., (Civ, Apps) ..33. S:W.(2a) 7961. 
(83) “Pertinent.”’ Southern Ry. Co. 
v. Jaynes, 140 N.E. 556, 86 Ind.App. 
451. (84) “Positive and negative 
testimony.” Southern Ry. One 
Gantt, 98 So. 192, 210 Ala. 3838. (85) 
“Preponderance of evidence.” Clark 
v. Kitchen, 52 Mo. 316; Head v. M. E. 
Leming Lumber Co., (Mo.) 281 S.W. 
441; Thompson v. Business Men’s 


Ace. Ass’n of America, (Mo.App.) 231 
S.W. 1049; Mackin v. People’s St. R., 
ete., Light, ete., Co., 45 Mo.App. 82; 
Fletcher v. Milburn Mfg. Co., 35 Mo. 
App. 321. (86) “Preponderance of 
the evidence.’’ Berger v. St. Louis 
Storage & Commission Co., 116 S.W. 
444, 186 Mo.App. 36. (87) “Pres- 
sure.” Southern Surety Co. v. Solom- 
on, (Tex.Civ.App.) 4 S.W.(2d) 599. 
(88) “Prima facie evidence.” Chaney 
Vii Coukter<529 Ohio! ©C2AL e177 a RCS Oy 
“Probable cause.’’ Atchison, T. & S. 
F. Ry. Co. v. Woodson, 100 P.-633, 79 


Kan. 567; Williams y. Givins, (Tex. 
Civ.App.) 11 S.W.(2d) 224. (90) 
“Prompt and proper’ treatment.” 


Dunnagan v. Briggs, 154 S.W. 428, 
170 Mo.App. 691. (91) ‘Proper look- 
out.”’ France v. Graves, (Tex.Civ. 
App.) 48 S.W.(2d) 438; Wichita Falls 
& S. Ry. Co. v. Hamilton, (Tex.Civ. 
App.) 37 S.W.(2d) 755. (92) ‘Proper 
warning.” Young v. Southern Pac. 
Coz, 190) Pos36; Ms 2i nal. 236958 BESS) 
“Proportionate to the pecuniary in- 
jury.” Merchants’,{ ete; (Oi Cot in: 
Burns, 74 S.W. 758, 96 Tex. 573 [rev 
(Civ-App.), ~<f2) | SSW, 762645 (94) 
“Proximate.” Mitchell v. Violette, 
(Mo.App.) 203 S.W. 218. (95) ‘“Proxi- 
mate cause.’’ Delaware & Hudson Co. 
Vel CSta 4% 233" 37 F147 OSCAR LOM: 
Swift v. Rennard, 128 Ill.App. 181; 
Kessler v. West Missouri Power Co., 


283.7 /S.W. ° 705, 9 221) MovApp, 6445 
Mitchell v. Violette, (Mo.App.) 203 
S.W. 218; Mulderig v. St. Louis, etce., 


R. Co., 94 S.W. 801, 116 Mo.App. 655; 
International-Great Northern R. Co. 
v. Casey, (Tex.Commn.App.) 46 S.W. 
(2d) 669; Panhandle & S. F. Ry. Co. 
v. Key, ¢(Tex.Civ.App.) 20 S.W.(2d) 
260; Wichita Falls, R. & F. W. R. 
Co. v. Mendoza, (Tex.Civ.App.) 240 S. 
W. 570. See Bagaini v. Donk Bros. 
Coal & Coke Co., 199 Ill.App. 76. (96) 
“Proximate result.’ Dallas Ry. Co. 
v. Warlick, (Tex.Commn.App.) 285 S. 
W. 302 [rev (Civ.App.) 268 S.W. 512]. 
(97) “Ratification.’””’ Buckeye Cotton 
Oil Cow. ‘Sloany 25 0sH. 722 1638s CAg 
44. (98) ‘Reasonable.’ Coblentz v. 
Putifer, 125 P. 30, 87 Kan. 719, 42 L.R. 
A.N.S. 298. (99) ‘Reasonable care.” 
Coney Island Co. v. Dennan, 149 2 
687, 79 C.C.A. 375. (100) ‘‘Reason- 
able cash market value.” Tidal 
Western Oil Corporation v. Blair, 
(Tex,Civ.App.) 39 S.W.(2da) 1103. 
(101) ‘Reasonable inspection.” Hub 
Clothing Co. v. City of Seattle, 201 P. 
6, 117 Wash. 251. (102) ‘“Reckless- 
ly.” Quirk v. Metropolitan St. R. Co., 
210 S.W. 1038, 200 Mo.App. 585. (103) 
“Remote and speculative damages.” 
Portland First Nat. Bank v. Carroll, 


88 P. 1012, 35 Mont, 302. (104) -<“Re- 
quirements of the law.” Chicago v. 
Fields, 139 Ill. App. 250. (105) ‘‘Resi- 


dence.” Murray v. Geiser Mfg. Co., 99 
P, 589, 79 Kan. 326. (106) . “Revival 
of an insurance policy.” Life & Cas- 


ualty Co. of Tennessee v. Street, 105 
So. 672, 212 Ala. 588. (107) “Rights.” 
Townsend v. Adair, 134 So. 6387, 223 
Ala. 150. (108) ‘Safe limit.” Hor- 
ton v. New York Cent. R. Co., 195 N. 
Y.S. 680, 202 App.Div. 428. (109) 
“Separate property.” Hutson v. Bas- 
sett, (Tex.Civ.App.) 35 S.W.(2d) 231. 
(110) “Substantial compliance.” 
Dunlap Hardware Co. v. E. F. Elm- 


berg Co., (Tex.Civ.App.) 252 S.Ww. 
1098 [aff (Commn.App.) 267 S.W. 
258]. (111) “Substantially true.” 


McEwen v. New York Life Ins. Co., 
139 UPs 242.923 .Cal-App. (694. edt12) 
“Suecessfully impeached.” Chicago 
City R. Co. v. Ryan, 80 N.B. 116, 225 
Ill. 287. (113) ‘Sufficient tender of 
premiums due.” Life & Casualty Co. 
of Tennessee v. Street, 105 So. 672, 
213 Ala. 588. (114) “Threats.” 
Southern Surety Co. v. Solomon, (Tex. 
Civ.App.) 4 S.W.(2d) 599. (115) 
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not have been misunderstood.°° 


“Trade review.” Associated Furni- 
ture Manufacturers v. Leader House 
Furniture Co., 224 Ill.App. 597. (116) 
“Unavoidable accident.” Leland v. 
Empire Engineering Co., 108 A. 570, 
135) Md. 208." (117) “Under *the di- 
rection of a mine manager.’ Wilson 
v. Danville Collieries Coal Co., 106 
N.E. 194, 264 Ill. 143 [aff 184 I1l.App. 


180]. (118) “Undue influence.” 
Gwinn v. Hobbs, 118 N.E. 155, 162, 72 
Ind.App. 439 [cit Cyc}; Southern 


Surety Co. v. Solomon, (Tex.Civ. App.) 
4 S.W.(2d) 599. (119) ‘“‘Unintention- 
al.’ EH. .R. Darlington Lumber Co. v. 
Pottinger, 147 S.W. 179, 165 Mo.App. 
442. (120) “Unusual.” Quirk. v. 
Bradley Contracting Co., 161 N.Y.S. 
296, 97 Misc. 368. (121) ‘Value in 
money.” McLaughlin v. United Rail- 
roads of San Francisco, 147 P. 149, 169 
Cal. 494, L.R.A.1915E 1205, Ann.Cas. 
1916D 337. (122) ‘Vice principal.” 
See Winnsboro Cotton Oil Co. v. Car- 
son, (Tex.Civ.App.) 185 S.W. 1002 
(dictum, that where the case is sub- 
mitted to the jury generally, the term 
should be defined). (123) ‘View of 
the crossing.” Texas & N. O. R. Co. 
v. Harrington, (Tex.Civ.App.) 209 S. 
W. 685 [rev (Commn.App.) 235 S.W. 
188]. (124) ‘“Wantonly.” Quirk v. 
Metropolitan St. R. Co., 210 S.W. 1038, 
200 Mo.App. 5865. (125 “Wanton, 
willful, or careless misconduct which 
materially contributed to produce the 
injury.” Toethscher v. Campo, 141 A. 
652, 107 Conn. 568. (126) “Wantonly 
and maliciously.”” Romans vy. MeGin- 
nis, 160 S.W. 928, 156 Ky. 205. (127) 
“Warranty.” Flint-Walling Mfg. Co. 
v. Ball, 43 Mo.App. 504. (128) 
will arrange satisfactorily with you.” 
Sheehan v. Wilmot, 105 So. 909, 213 
Ala. 687. (129) “Walfully.” Quirk 
v. Metropolitan St. R. Co., 210 S.W. 
103, 200 Mo.App. 585. (130) ‘With 
the vehicle under complete control.” 
Horton v. New York Cent. R. Co., 195 


N.Y.S. 680, 202 App.Div. 428. (131) 
“Wrongful.” Humphreys _ v. St. 
Louis-San Francisco Ry. Co., (Mo. 


App.) , 286 S.W. 
Grayce Oil Co., 
W.(2d) 367. 

80. Berry v. Wilson, 64 Mo.:-164; 
Miller v. Barnett, 101 S.W. 155, 124 
Mo.App. 53; Steinwender v. Creath, 
44 Mo.App. 356; Miller v. Woolman- 
Todd Boot, etc., Co., 26 Mo.App. 57; 
Gano v. Samuel, 14 Ohio 592. 


81. Mullins y. Cottrell, 41 Miss. 
91. 


738; Peterson v. 
(Tex.Civ.App.) 37 S. 


82. U.S.—Coney Island Co. v. Den- 
Many C49 sks 687,109) ©.CLA. 305. 


Ala.—Townsend v. Adair, 134 So. 
637%, 223 Ala. 150; Brilliant Coal Co. v. 
Barton, 81 So. 828, 203 Ala. 38; Cairns 
v. Moore, 69 So. 579, 194 Ala. 102; 
Sloss-Sheffield Steel & Iron Co. vy. 
Mitchell, 52 So. 69, 167 Ala. 226. 


Cal.—McLaughlin vy. United Rail- 
roads of San Francisco, 147 P. 149, 169 
Cal. 494, L.R.A:1915E 1205,-Ann.Cas. 
1916D 337. 

D.C.—Thomas v, Presbrey, 5 App.D. 
Cre LT: 

Ill.—Wilson v. Danville Collieries 
CoalCor, 106 UNE 194" 264" 111) 143 
[aff 184 Ill.App. 180]; Sexton vy. Bar- 
rie, 102 Ill.App. 586. 

Mo.—Clarke v. Kitchen, 52 Mo. 316; 
Kessler v. West Missouri Power Co., 
283 S.W. 705, 221 Mo.App. 644; Thomp- 
son v. Business Men’s Acc. Ass’n of 
America, (App.) 231 S.W. 1049; Ebert 
v. Metropolitan St. Ry. Co., 160 S.w. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


So the court should 
not use words in a sense different from the popular 
one,*? and may properly refuse requests for instrue- 
tions containing unexplained technical terms.*” 
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The 


34,174 Mo.App. 45; Gardner v. Metro- 
politan St. R. Co., 152 S.W. 98, 167 Mo. 
App. 605; Roberts v. City of Pied- 
mont, 148 S.W. 119, 166 Mo.App. 1; 
Berger v. St. Louis Storage, etc., Co., 
116 S.W. 444, 136 Mo.App. 36; Mackin 
v. People’s St. R., ete., Light, etc., 
Co., 45 Mo.App. 82; Fletcher v. Mil- 
burn Mfg. Co., 35 Mo.App. 321. 


N.Y.—Quirk v. Bradley Contracting 
Cot, W617 INEY.S.-29165,.970 sMise 363. 


Tex.—HMmerson-Brantingham Im- 
plement Co. v. Roquemore, (Civ.App.) 
214 S.W. 679. 


[a] Forexample: (1) ‘Accident.’ 
Ebert v. Metropolitan St. Ry. Co., 160 
S.W. 34, 174 Mo.App. 45. (2) “Ap- 
parent authority.” Emerson-Brant- 
ingham Implement Co. v. Roquemore, 
(Tex.Civ.App.) 214 S.W. 679. 
“Burden of proof.” Thompson v. 
Business Men’s Acc. Ass’n of America, 
(Mo.App.) 231 S.W. 1049; Berger v. 
St. Louis Storage, etc., Co., 116 S.W. 
444, 186 Mo.App. 36; Prince v. St. 


Louis Cotton Compress Co., 86 S.W. 
873, 112 Mo.App. 49. (4) “Concur- 
rent negligent acts.” Gardner v. 


Metropolitan St. R. Co., 152. Sw. 98, 
167. Mo.App: 605. °2¢5)) -““Dule® care.” 
Roberts v. City of Piedmont, 148 S.W. 
119, 166 Mo.App. 1. (6) ‘“Estoppel.” 
Thomas v. Presbrey, 5 App.D.C. 217. 
CTY “Wxtraordinary floods.” Sloss- 
Sheffield Steel & Iron Co. v. Mitchell, 


52),So/ 69, 167 Ala. 12264 | (8). ' “Good 
excuse.’”’ \Sexton v. Barrie, 102 Ill. 
App. 586. (9) “Great degree of care 


and caution.” Roberts “v.. City of 
Piedmont, 148 S.W. 119, 166 Mo.App. 
1. (10) “Malice.” Cairns v. Moore, 


69 So. 579, 194 Ala. 102. (11) “Neg- 
ligence.”” Brilliant Coal Co. v. Barton, 
81-So. 828, 203 Ala. 38. (12) “Pre- 
ponderance of evidence.” Clarke v. 


Kitchen, 52 Mo. 316; Thompson vy. 
Business Men’s Acc. Ass’n of America, 
(Mo.App.) 231 S.W. 1049; Berger v. 
St. Louis Storage & Commission Co., 
116 S.W. 444, 136 Mo.App. 36; Mackin 
v.. People’s: St. YR., ete, Light, etes Cos 
45 Mo.App. 82; Fletcher v. Milburn 
Mfe.'* Co... 35! Mo.App. 321. (GSD) 
“Proximate cause.’ Kessler v. West 


Missouri Power Co., 283 S.W. 705, 221 | 


Mo.App. 644. (14) “Reasonable 
care.” Coney Island Co. v. Dennan, 
VAM 687, 27:9 C(CUAS Siocon CLD) SiRveeic= 
lessly.”’ Quirk v. Bradley Contracting 
Co., 161 N.Y.S. 296, 97 Mise. 868. (16) 
“Rights”? of motorist. Townsend vy. 
Adair, 134 So. 687, 223 Ala. 150: (17) 
“Under the direction of a mine 
manager.” Wilson vy. Danville Col- 
lieries 'Coal Co., 106 N.E. 194, 264 Il. 
143 [aff 184 Tll. App. 180]. (18) “Un- 


usual.” Quirk vy. Bradley Contract- 
ing Co., supra. (19) “Value in 
money.” McLaughlin v. United Rail- 


roads of San Francisco, 147 P. 149, 169 
Cal. 494, L.R.A.1915E 1205, Ann.Cas. 
1916D 337. (20) ‘“Wantonly.” Quirk 
v. Bradley Contracting Co., supra. 
(21) “Willfully.” Quirk v. Bradley 
Contracting Co., supra. 

83. U.S.—Lewiston Milling Co. v. 
Cardiff, 266 F. 753 [cert den 41 S.Ct. 
15, 254 U.S. 646, 65 L.Ed. 455]. 


Ariz.—Saratoga Café vy. Lemon, 240 
BP. 10385) 29 Ariz 285; 


Ark.—U. S. Fidelity & Guaranty Co. 
v. Brandon, 53 S.W.(2d) 422. 


Cal.—Kelley v. Hodge Transp. Sys- 
tem, 242 P. 76, 197 Cal. 598; Runkle 
v. Southern Pac. Milling Co., 195 P. 
398, 184 Cal. 714, 16 A.L.R. 275; In re 
Nutt’s Hstate, 185 P. 393, 181 Cal. 
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meaning of ordinary words, used in their usual or 
conventional sense, need not, however, be explained 
to the jury.8* An instruction defining a term is not 
required where the court has sufficiently informed 


522; Cassinelli v. Bennen, 294 P. 748, 
110 Cal.App. 722; Lawrence v. Pick- 
wick Stages, Northern Division, 229 
P. 885, 68 Cal.App. 494; Franklin v. 
Visalia Mlectrie RCo, T31IPs 776.20 
Cal.App. 270. 

Colo.—Brunton v. Stapleton, 179 P. 
815,65 Colo: 5:76. 


Conn.—FPilon v. Alderman, 
157, 112) Conn.) 300: 


Del.—Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 23 Del. 197. 


Ga.—Burkhalter v. De Loach, 155 8. 
E. 5138, 171 Ga. 384; Guthrie v. Gas- 
ANS) old Ot, Goth mee Dac alegre Osi 
Mitchell v. Gunter, 152 S.E. 466, 170 
Ga. 135; Ivester v. MecNicholas, 122 
S.E. 417, 157 Ga. 755; Gill v. Willing- 
ham, 120 S.E. 108, 156 Ga. 728; Christy 
Bros. Circus v. Turnage, 144 S.E. 680, 
38 Ga.App. 581; Bank of Cumming v. 
Goolsby, 129 S.E. 8, 34 Ga.App. 217; 
Saunders & McMullen v. Hudson, 119 
S.E; 535, 30 GasApp. 73255) Britt.x. 
Riley, 108 S.B. 557, 27 Ga.App. 384; 
Day v. Bank of Sparks, 107 S.E. 272, 
26 Ga.App. 718; Jackson v. Georgia R. 
& Banking Co., 67 S.E. 898, 7 Ga.App. 
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644; Barco v. Taylor, 63 S.H. 224, 5 
Ga.App. 372; Atlanta Baggage, etc., 
Co. v. Mizo, 61 S.B. 844, 4 Ga.App. 
407. 


Ill.—Karkowski v. La Salle County 
Carbon Coal Co., 93 N.E. 780, 248 Tl. 
195; Chicago, etc., R. Co. v. Hsten, 52 
N.E.. 954, 178) 111. 192 -—Laff 78 111. App: 
326]; North Chicago St: R. Co. v. 
Shreve, 49 N.E. 534, 171 Ill. 4388 [aff 
70 Ill.App. 666]; Leideck v. City of 
Chicago, 248 Ill.App. 545; Ledford v. 
Hartford Fire Ins. Co., 161 Ill.App. 
233; Larsen v. Chicago Union Trac- 
tion Co., 131 Ill.App. 286. 


Ind.—First Nat. Bank v. Garner, 
aa INGE S13) LOIN Es 72 S187 ina: 


Iowa.—McQuillen v. Meyers, 241 N. 
W. 442, 213 Towa 1366; Kerr v. Tys- 
seling, 239 N.W. 233; Babb v. Herring 
Motor Co., 186 N.W. 672, 679, 193 
Iowa 794 [cit Cyc]; Wegner v. Kelly, 
Be N.W. 206, 165 N.W. 449, 182 Iowa 
148 N.W. 6383, 155 N.W. 982, 173 Iowa 
571, Ann.Cas.1918A 117; Burk ave 
Creamery Package Mfg. Co., 102 N. 
W. 798, 126 Iowa 730, 106 Am.S.R. 377; 
Miller v. Boone County, 63 N.W. 352, 
95 Iowa 5; Iowa State Sav. Bank v. 
Black, 59 N.W. 2838, 91 Iowa 490; 
Bunyan v. Loftus, 57 N.W. 685, 90 
Iowa 122; Theissen v. Belle Plaine, 
46 N.W. 854, 81 Iowa 118; Parkhill 
v. Brighton, 15 N.W. 853, 61 Iowa 103; 
aie Convey, 2 N.W. 1084, 52 Iowa 

IKky.—Miller v. Woodward, 28 S.W. 

2d) 961, 234 Ky. 631; Nelson Creek 
Coal Co. v. Bransford, 258 S.W. 289, 
201 Ky. 778; Phelps v. Horner, 251 
S.W. 666, 199 Ky. 589; Farmers’ Bank 
of West Louisville v. Birk, 201 S.W. 
315, 179 Ky. 761; Pitman v. Drown, 
195 S.W. 815, 176 Ky. 263; Kentucky 
Utilities Co. v. McCarty’s Adm’r, 186 
S.W. 150, 170 Ky. 543 [mod 183 S.W. 
237, 169 Ky. 38]; Illinois Cent. R. Co. 
v. Tolar’s Adm’r, 183 S.W. 242, 169 
Ky. 114; Compton v. Wilkins, 176 S. 
W. 36, 164 Ky. 6384; C. F. Kleiderer 
& Son v. Aldridge’s Ex’x, 170 S.W. 23, 
160 Ky. 688; City of Louisville v. Ar- 
rowsmith, 140 S.W. 1022, 145 Ky. 498; 
Western Union Telegraph Co. vy. 
Brasher, 124 S.W. 788, 1386 Ky. 485; 
Maysville, ete., R. Co. v. Willis, 104 
S.W. 1016, 31 Ky.L. 1249; Louisville, 


Corell v. Williams & Hunting,. 
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etc., R. Co. v. Vincent, 96 S.W. 898, 29 
Ky.L. 1049; J. V. Pilcher Mfg. Co. v: 
Meupe, 291 “Sow. 2125.28 Ky due 13508 
Louisville Press Co. v. Tennelly, 49 
S.W..15, 105 Ky. 365, 20 Ky.L. 1231. 


Me.—Berry v. Billings, 47 Me. 


Md.—State v. Phillinger, 120 A. 8 
142 Md. 365. 


Mich,—Mazzolini v. Kalamazoo 
County, 199 N.W. 648, 228 Mich. 59; 
Vernon v. Cornwell, 62 N.W. 175, 
104 Mich, 62. 


Minn.—Schornak v. St. Paul, F. & 
ae Ins. Co., 104 N.W. 1087, 96 Minn. 


Miss.—St. Louis & S. F. R. Co. v. 
Monte, 58 So. 471, 101 Miss. 768, 39 
L.R.A.N.S. 978, Ann.Cas.1914B 597. 


Mo.—Cunningham v. Doe Run Lead 
Co., 26 S.W.(2d) 957; Thompson v. 
City of Lamar, 17 S.W.(2d) 960, 322 
Mo. 514; Brickell v. Fleming, 281 S. 
W. 951, 960 [cit Cyc]; Ward v. Mis- 
SOuri wPac. By. (CO. 207 SW. 908; e3r1 
Mo. 92; Looff v. Kansas City Rys. 
Co., 246 S.W. 578; Varley v. Columbia 
Taxicab Co., 240 S.W. 218; Rigley v. 
Prior, 233 S.W. 828, 290 Mo. 10; Mor- 
row _v.. Branklin, 233 S.W.. 224, 289 
Mo. 549; Bryant v. Kansas City Rys. 
Co., 228 S.W. 472, 286 Mo. 342; Stot- 
lereveeChicaso, retc.. Rh: Coe “98 “Sew 
509, 200 Mo. 107; Kischman v. Scott, 
65 S.W. 1031, 166 Mo. 214; Sweeney 
v. Kansas City Cable R. Co., 51 S.W. 
682, 150 Mo. 385; Fearey v. O’Neill, 
50 S.W. 918, 149 Mo. 467, 73 Am.S.R. 
440; Boettger v. Scherpe, etc., Archi- 
tectural Iron Co., 38 S.W. 298, 136 Mo. 
531:\ Warder’ v. Henry, 2305.W..°7 76; 
117 Mo. 530; Nagle v. Alberter, 
(App.) 53 S.W.(2d) 289; Wilhelm v. 
Hersh, (App) 50 ‘S.W. (2d) 735; 
Kunst v. Walker, (App.) 43 S.W.(2d) 
886; Christman v. Hickman, 37 S.W. 
(2d) 672, 225 Mo.App. 828; Graber v. 
Wells, (App.) 7 S.W.(2d) 719; Buck 
v. Thatcher,-7 S:W:(2d) 398, 222 Mo, 
App. 1036; Stevenson v. A. B. C. Fire- 
proof Warehouse Co., (App.) 6 S.W. 
(2a) 676; Securities Inv. Co. of St. 
Louis v. International Shoe Co., 
(App.) 5 S.W.(2d)_ 682; Van Tresse v. 
Kansas City sPublic Service Co., 4 
Saw. (da) "1095; . 222 ""Mo-App.") ‘671; 
Avery v. Mechanics’ Ins. Co. of Phila- 
delphia, 4 S.W.(2d) 871, 222 Mo.App. 
31; Cavannaugh v. North American 
Union, (App.) 2 S.W.(2d) 172; Nich- 
olson vy. Missouri Pac. R. Co., (App.) 
297 S.W. 996; Cunningham v, Doe 
Run Lead Co., 285 S.W. 757, 220 Mo. 
App. 38; Kurth v. Morgan, (App.) 
277 S.W. 50; Wagner v. Security Ben. 
Ass’n, (App.) UO SEN ce ele Aaa et 
Goodrich Rubber Co. v. Newman, 
App 27r-s.w. 1029. Jablonowski 
v. Modern Cap Mfg. Co., (App.) 251 
Siw. 477 [aft 279 S.W.. 897; West v. 
Dunean, (App.) 249 S.W. 127; Jepson 
v. Shaw Transfer Co., 243 S.w. 
211 Mo.App. 366 [cert quashed 250 s 
W. 396]; Carrollton Monument Co. v. 
Geary, 240 S.W. 506, 210 Mo.App. 45; 
Dauber v. Josephson, 237 S.W. 149, 
209 Mo.App. 531; Sims v. Spelman, 
(App.) 232 S.W. 1071; Malone v. Kan- 
sas City Rys. Co., (App!) 232° SW: 
782; Beckner v. Kansas City Rys. 
Co., (App.) 232 S.W. 745; Baldwin v. 
Kansas City Rys. Co., (App.) 231 S. 
W. 280; Lester v. Hugley, (App.) 230 
S.W. 355; Miller v. Firemen’s Ins. Co., 
229 S.W. 261, 206 Mo.App. 475; Zack- 
wik v. Hanover Fire Ins. Co., (App.) 
225 S.W. 1385; Gilbert v. Hilliard, 
(App.) 222 S.W. 1027; Malone v. St. 
Louis-San Francisco Ry. Co., 213 S. 
W. 864, 202 Mo.App. 489; Tucker v. 
Carter, (App.) 211 S.W. 138; Hoag- 
land v. Kansas City Rys. Co., (App.) 
209 S.W. 569; Shockley v. Booker, 
(App.) 204 S.W. 569; Holmes v. Pro- 
tected Home Circle, 204 S.W. 202, 199 
Mo.App. 528; Ganahl v. United Rys. 
Co.~ of St.. Louis, 197 Sw. 159; 197 
Mo.App. 495; Wolters v. Chicago & 
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Moore y. McCutchen, (App.) 190 S. 
W. 350; Bettuki v. Northwestern 


ceee & Mining Co., (App.) 180 S.W. 
1021; Schwanenfeldt v. Metropolitan 
St. Ry. Co., 174 S.W. 148, 187 Mo.App. 
588; Gillogly Vv. Dunham, 174 S.W. 
118, 187 Mo.App. 551; Morris v. St. 
Louis & S. F. R. Co., 168 'S.W. 325, 
184 Mo.App. 65; Distler v. Missouri 
Rac ey Co. 147 S.W. 518, 163 Mo. 
App. 674; Richmond v. Missouri Pac. 
Ry. Co., 144 S.W. 168, 162 Mo.App. 
422; Clonts v. Laclede Gaslight Co., 
140 S.W. 970, 160 Mo.App. 456; Main 
v: Hall, 106 S.W. 1099, 127 Mo.App. 
713; Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359; York v. Everton, 97 
S.W. 604, 121 Mo.App. 640; Lange v. 
Missouri Pac. R. Co., 91 S.W. 989, 115 
Mo.App. 582; Harper v. Fidler, 78 S. 
W. 1034, 105 Mo.App. 680; Goldsmith 
Ve Wamsganz, 86 Mo. App. 1; Glover 
v. American Hominy Flakes Co.; (tS 
Mo.App. 103; McDonnell v. Nicholson, 


67 Mo.App. 408; C. P. Deatherage 
Lumber Co. v. Snyder, 65 Mo.App. 
568; Reeds v. Lee, 64 Mo.App. 683; 


Carthage Marble, ete., Co. v. Bauman, 
55 Mo.App. 204; Larimore v. Legg, 23 
Mo.App. 645. 


Mont.—Rand v. Butte Electric Ry. 
Gor LOTR. 87.40) Monte. 39/8: 


N.C.—Rodman v. Rodman, 150 S.E. 
874, 198 N.C. 137. 


Okl.—City of Cushing v. Bay, 198 
P. 877, 82 Okl. 140; Jameson v. Flour- 
noy, 184 P. 910, 76 Okl. 227; Mutual 
Life Ins. Co. v. Johnson, 166 P. 1074, 
64 Okl. 222. 


Or.—Seaton v. Security Savings & 
Trust CO.) 262g bse 5D0y hole Or tao le 


S.C.—Wragge v. South Carolina, 
ete, Re Cony25 Si i6e 47S: Cc ida; 
58 Am.S.R. 870, 33 L.R.A. 191. 


Tenn.—Endowment Bank K. P. v. 
Steele, 69 S.W. 336, 108 Tenn. 624; 
Knoxville, etc., R. Co. v. Wyrick, 42 
S.W.. 434, 99 Tenn. 500. 


Tex.—Galveston, ete, R. Co. v. 
Arispe, 17 S.W. 47, 81 Tex. 517; Dal- 
las Ry. & Terminal Co. v. Bankston, 
(Commn.App.) 51 S.W.(2d) 304 [rev 
on other grounds (Civ.App.) 33 S.W. 
(2d) 500]; Karotkin Furniture Co. v. 
Decker, (Commn.App.) 50 S.W.(2d) 
795 [aff (Civ.-App.) 32 S.W.(2d) 703]; 
Robertson & Mueller’ v. Holden, 
(Commn,.App.) i S.W.(2d) 570 [rev 
(Civ.App.) 297 S.W. 327]; General 
Motors Acceptance Corporation v. Kil- 
lingsworth, (Civ.App.) 54 S.W.(2d) 
266; Overton v. Ragland, (Civ.App.) 
54 S.W.(2d) 240; Looney v. Elliott, 
(Civ.App.) 52 S.W.(2d) 949; “Texas 
Employers’ Ins. Ass’n y. Lemons, 
(Civ.App.) 52 S.W.(2d) 767; Ameri- 
can Nat. Ins.’ Co. v.. Callahan, (Civ. 
App.) 51. S.W.(2d) 1083; Weiss v. 
Gaines, (Civ.App.) 51 S.W.(2d) 428; 
Panhandle & S. F. Ry. Co. v. Burt, 
(Civ.App.) 50 S.W.(2d) 922; Lightsey 
Black & White Cab Corporation v. 
Littlefield, (Civ.App.) 48 S.W.(2d) 
766; Barr v. White, (Civ.App.) 47 S. 
W.(2d) 910; Magnolia Coca Cola Bot- 
tling Co. v. Jordan, (Civ.App.) 47 S. 
W.(2d) 901; City of Waco v.! Dia- 
mond, (Civ.App.) 46 S.W.(2d) 1049; 
Commercial Standard Ins. Co. v. 
Noack, (Civ.App.) 45 S.W.(2d) 798; 
El Paso Electric Co. v. Portillo, (Civ. 
App.) 45 S.W.(2d) 404; Tinsley v. 
Metzler, (Civ.App.) 44 S.W.(2d) 820; 
West Texas Transp. Co. v. Hash, (Civ. 
App.) 43 S.W.(2d) 152; Pennsylvania 
Fire Ins. Co. v. W. T. Waggoner Es- 
tate, (Civ.App.) 41 S.W.(2d) 340 [aff 
(Commn.App.) 39 S.W.(2d) 593]; 
Bankers Lloyds v. Pollard, (Civ. 
App.) 40 S.W.(2d) 859; Elgin v. 
Banks, (Civ.App.) 38 S.W.(2d) 149; 
Blumrosen Vv. Burke, (Civ. App.) 
37 S.W.(2d) 1070; Maryland Casual- 
ty Co. v. Boverie, (Civ.App.) 37 S.W. 
(2d) 310; State Life Ins. Co. of In- 
diana v. Nolen, (Civ.App.) 36 S.W. 
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(2d) 767; Guitar v. Wheeler, (Civ. 
App.) 36 S.W.(2d) 325; American 


Mut. Liability Ins. Co. v. Thomas, 
(Civ.App.) 35 S.W.(2d) 232; Ameri- 
can Fidelity & Casualty Co. v. Wil- 
liams, (Civ.App.) 34 S.W.(2d) 396; 

Panhandle & S. F. Rai CoO. oV wire ya 
olds, (Civ.App.) 33 S.W.(2d) 249; 
Spurlock vy. Hilburn, (Civ.App.) 32 8S. 
W.(2d) 396; Texas & N. O. Ry, Co. 
v. Martin, (Civ.App.) 32 S.W.(2d) 363; 
Texas Employers’ Ins. Ass’n v. Hen- 
son, (Civ.App.) 31 S.W.(2d) 669 [rev 
(Commn.App.) 48 S.W.(2d) 970, va- 
cated on reh (Commn.App.) 52 S.W. 
(2d) 247]; King v. Shawver, (Civ. 

App.) 30 S.W.(2d) 930; Texas Indem- 
nity Ins. Co. v. Holloway, (Civ.App.) 

30 S.W.(2d) 921 .[aff (Commn. App.) 

40 S.W.(2d) 75]; Torres v. Brazos 
Valley Buick Co., (Civ.App.) 30 S.W. 
(2d) 375; Texas Employers’ Ins. 

Ass'n v. Herron, (Civ.App.) 29 S.W. 

(2d) 524; Husbands v. Fore, (Civ. 

App.) 27 S.W.(2d) 610; Walker Va 

Texas Mexican Ry. Co., (Civ.App.) 

27 S.W.(2d) 574; J. Lee Vilbig & Co. 
v. Lucas, (Civ.-App.) 23 S.W.(2d) 516; 
Employers’ Casualty Co. v. Scheffler, 
(Civ.App.) 20 S.W.(2d) 833; Bravo 
Oil Co. v. Matthews, (Civ.App.) 20 
Siuw.(2d) 842 >>. Raynsv., Dyer, (Civs 
App.) 20 S.W.(2d) 328; Houston Belt 
& Terminal Ry. Co. v. Davis, (Civ. 
App.) 19. -S:W.(2d) . 77; . Walsh — v. 
Schingler, (Civ.App.) 14 S.W.(2d) 
872; Dunlop Tire & ‘Rubber Co. v. 
Teel, (Civ.App.) 14 S.W.(2d) 104; Mec- 
Cleskey v. McCleskey, (Civ.App.) 7 
S.W.(2d) 657; Continental Ins. Co. of 
New York v. Nabors, (Civ.App.) 6 S. 
W.(2d) 151; Stanton v. Boyd, (Civ. 
App.) 299 S.W.-321, 322 [quot Cyel; 
Interstate Forwarding Co. v. McCabe, 
sei -A DD) 285: S.W. .920;. Wichita 
Falls & S. R. Co. v. Tucker, (Civ.App.) 

261 S.W. 518; Bishop v. Millers’ In-- 
demnity Underwriters, (Civ.App.) 254 


S.W. 411; Western Union Telegraph 
Coy v., Laylor,.. (Civ. App.) 203 ESs 
549; Alderete v. First Real Estate & 


Investment Co., (Civ.App.) 247 S.W. 
620; Westchester Fire Ins. Co. v. 
Dickey, (Civ.App.) 246 S.W. 1730; 
West Side Oil Co. v. McDorman, (Civ. 
App.) 244 S.W. 167; Oliver v. Forney 
Cotton Oil & Ginning Co., (Civ.App.) 
236 S.W. 1094; Hester v. Shuster, 
(Civ.App.) 234 S.W. 713 [dism f w j]; 
Galveston, H. & S. A. Ry. Co. v. Blum- 
berg, (Civ.App.) 227 S.W. 734: Lums- 
den y. Jones, (Civ.App.) 227 SW. 3585 
Texas Blectric Ry. v. Stewart, (Civ. 
App.) 217 S.W. 1081; Quanah, A.. & 
Po Ryo Cova. Stearns, (Civ.App.) 206 
S.W. 857; Bay Lumber Co. v. Snell- 
ing, (Civ.App.) 205. S.W. 768; Ram- 


sey v. Gibson, (Civ.App.) 185 S.W. 
1025; Stine Oil & Gas Co. v. English, 
(Civ.App.) 185 S.W. 1009; Lattimore 


v. Puckett & Wear, (Civ.App.) 161 S. 
W. 951; Southwestern Ry. Co. v. 
Bradford, (Civ.App.) 139 S.W. 1046; 
Schramm v. Wolff, (Civ.App.) 126 S. 
W. 1185; Johnson v. W. H. Goolsby 
Lumber Co., (Civ.App.) 121 S.W. 883; 
Houston, ete., R. Co. v. Roberts, 109 
S.W. 982, 50 Tex.Civ.App. 69; Texas 
Midland R. R. v. Ritchey, 108 S.W. 
732, 49 Tex.Civ.App. 409; Texas Mid- 
land R._R. v. Ritchey, 108 S/W. 732, 
49 Tex.Civ.App. 409; Raley v. State, 
105: SSW. 342) 47 ‘Tex.Civ. App.- 4262 
J. Anderson Electric Co. v. Cleburne 
Waiter, etc, Co., 57 S.W..575,. 22 "Dex: 
Civ.App. 328. 


Utah.—Geary v. Cain, 255 P. 416, 69 
Utah 340. 


Vt.—Frederick v. Morse, 92 A. 16, 
88 ‘Vt. 126; Bastman v. Curtis, 32 A. 
232, 67 Vt. 432; Hobart v. Young, 21 
A. 612; 63 Vt. 363, 12 LRA; 698° 


Wash.—Akin y. Bradley Engineer- 
ing & Machinery Co., 99 P. 1038, 51 
Wash. 658. 

W.Va.—Brogan v. Union Traction 
Co., 86 S.E. 753, 76 W.Va. 698. 


[a] Reason for rule.—dAn intelli- 
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gent juror understands what ordinary 
words used in their usual sense mean, 
and an attempt to define them tends 
to mystify rather than enlighten. 
Stanton v. Boyd, (Tex.Civ.App.) 299 
S.W. 321, 322 [quot Cyc]; Akin v. 
Bradley Engineering, etc., Co., 99 P. 
10388, 51 Wash. 658. 


{b] Terms which it has been held 
not necessary to define.—(1) 
lute gift.’ Kunst v. Walker, 
App.) 43 S.W.(2d) 886. || (2) 
cept.” Elgin v. Banks, (Tex.Civ.App.) 
38 S.W.(2d) 149 (3) ‘Accepted the 
check in payment of premiums then 
due.” State Life Ins. Co. of Indiana 
v. Nolen, (Tex.Civ.App.) 36 S.W.(2d) 
Ger (4) “Accident.” Larsen v. 
Chicago Union Traction Co., 131 Wl. 
App. 286. See Kleet v. Southern Illi- 
nois Coal & Coke Co., 197 Ill.App. 248. 
“Accommodation.” Larimore v. 
23 Mo.App. 645. (6) “Ac- 

MeDonnell vy. Nicholson, 
Mo.App. 408. (7) ‘“Acquiescence.” 
Iowa State Sav. Bank v. Black, 59 
N.W. 283, 91 Iowa 490; West Side Oil 
Co. v. McDorman, (Tex.Civ.App.) 244 
Savy 1 Ota! (8) “Acting within the 
scope of his employment as a seryv- 
ant of defendant.’ Cunningham v. 
Doe Run Lead Co., 285 S.W. 757, 220 
Mo.App. 388. (9) “et of Goa’ 
Lawrence vy. Pickwick Stages, North- 
ern Division, 229 P. 885, 68 Cal.App. 
494. (10) ‘Actual notice.” Bank of 
Cumming v. Goolsby, 129 S.E. 8, 34 
Ga.App. 217 (in absence of request). 
(11) “Actual value.” Interstate 
Forwarding Co. v. McCabe, (Tex.Civ. 
Apps d2csh 4 iS.We. 920. (12 yo* “Adop- 
tion.” Iowa State Sav. Bank v. Black, 
59 N.W. 288, 91 Iowa 490. (138) 
“Agent.’’ Securities Inv. Co. of St. 
Louis v. International Shoe Co., (Mo. 
App.) 5 S.W.(2d) 682; Harper v. Fid- 
ler, 78 S.W. 1034, 105 Mo.App. 680; 
Carthage Marble, etc, Co. v. Bau- 
man, 55 Mo.App. 204; General Mo- 
tors Acceptance Corporation v. Kil- 
lingsworth, (Tex.Civ.App.) 54 S.W. 


(2d) 266. (14) “Aid and abet.” 
King v. Shawver, (Tex.Civ.App.) 30 
SW. (24) 930. (15) “Approval.” 


Britt v. Riley, 108 S.E. 557, 27 Ga.App. 
384. (16) ‘“‘Assumed risk.” Corell 
v. Williams & Hunting, 148 N.W. 633, 
155 N.W. 982, 173 Iowa 571, Ann.Cas. 
“1918A 117. (17) “Assumed the risk.” 
See Page v. Payne, 240 S.W. 156, 293 
Mo, 600 (not necessary, in an instruc- 
tion that the same was not a de- 
fense). (18) “Average weekly 
wage.” American Mut. Liability Ins. 
Co. v. Thomas, (Tex.Civ.App.) 35 S. 
W.(2d) 282. (19) “Avoidable acci- 
dent,’ when “unavoidable accident” 
has been correctly defined. Magno- 
lia Coca Cola Bottling Co. v. Jordan, 
(Tex.Civ.App.) 47 S.W.(2d) 901. (20) 
“Badge of fraud.” Gill v. Willing- 
ham, 120 S.H. 108, 156 Ga. 728. (21) 
“Bona fide controversy.” Bay Lum- 
ber Co. v. Snelling, (Tex.Civ.App.) 205 
S.W. 7638. (22) “Bona fide holder.” 
See King v. Heilig, 203 Ill.App. 117. 
(23) “Bred.” Lester v. Hugley, (Mo. 
App.) 230 S.W. 355. (24) “Burden.” 
Holmes vy. Protected Home Circle, 204 
S.W. 202, 199 Mo.App. 528. (25) 
“Burden of proof.’ Wagner v. Se- 
curity Ben. Ass’n, (Mo.App.) 276 S.W. 
81; Miller v. Firemen’s Ins. Co.,- 229 
S.W. 261, 206 Mo.App. 475; Karotkin 
Furniture Co. v. Decker, x 
Commn.App.) 50°S.W.(2da) 795 [aff 
(Civ.App.) 32. S.W.(2d) 703]; 
Oil & Gas Co. v. English, (Tex.Civ. 
Ann.) 185 S.W. 1009. See Steinwen- 
der v. Creath, 44 Mo.App. 356; Miller 
v. Woolman-Todd Boot, etec., Co., 26 
Mo.App. 57 (both holding better prac- 
tice is to define term, but failure to 
do so is not reversible error). (26) 
“Business portions of the city.” 
Varley v. Columbia Taxicab Co., (Mo.) 
240 S.W. 218. (27) “Capacity to 


Kerr v. Tysseling, 
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terms of the deed 
and the consequence of her act.” 
McCleskey v. McCleskey, (Tex.Civ. 
App:) “% S!w.(2d) 657.) (28). sCare- 
lessly.” Warder v. Henry, 23 S.W. 
776, 117 Mo. 530. .(29) “Careless- 
néss:” 1 Galveston;. | ‘ete, Res ICO; 
Arispe, 17 S.W. 47, 81 Tex. 517. (30) 
“Citys yr Stotler ws «Chicago; etes 
Go.;. 98 “Sow. 509,200 Mo. 107. = (31) 
“Clear chance.” Jackson vy. Georgia 
R. & Banking Co., 67 S.E. 898, 7 Ga. 
App. 644. (32) “Clearly.” Kunst v. 
Walker, (Mo.App.) 43 S.W.(2d) 886. 
(33) “Common laborer.” Boettger v. 
Scherpe, ete., Architectural Iron Co., 


comprehend the 


88 S.W. 298, 136 Mo. 531. (34) “‘Con- 
sideration.” Babb v. Herring Motor 
Co., 186 N.W. 672, 679, 198 Iowa 794 


{cit Cyc]; Farmers’ Bank of West 
Louisville v. Birk, 201 S.W. 315, 179 
Ky. 761; Dunlop Tire & Rubber Co. v. 
Teel, (Tex.Civ.App.) 14 S.W.(2d) 104. 


(35) “Conspiracy.” Frederick — v. 
Morse, 92 A: 16, 88 Vt. 126. (36) 
“Contract.” Saratoga Café v. Lemon, 


240 P. 1038, 29 Ariz. 285. 
tract of rescission.” 
Mullen y. Hudson, 
Ga.App. 732. (38) 
Wragge v. South Carolina, 


(37) “Con- 
Saunders & Mc- 
119 -S:B. 535, 30 

“Contributed.” 
eta.) FR: 


Gone 25 S:B) 7614s. C. 105,08) Amis, 
R. 870, 33 LR.A. 191. (39) “Contrib= 
utory negligence.” See Page . v. 


Payne, 240 S.W. 156, 293 Mo. 600 (not 
necessary, in an instruction that the 
same was nota defense). (40) ‘“Con- 
trol.” Texas Electric Ry. v. Stew- 
art, (Tex:Civ.App.)! 217) SW. 1081. 
(41) “Conversion.” See Houston, 
ete., R. Co. v. Vinson, (Tex.Civ.App.) 
38 S.W. 540 (definition not neces- 
sary where the charge states all the 
elements constituting it). (42) “Co- 


operation.” U.°S. Fidelity & Guar- 
anty Co. v. Brandon, (Ark.) 53 S.W. 
(2a) 422. (48) “Course of his em- 
ployment.” Employers’ Casualty Co. 
v. Scheffler, (Tex.Civ.App.) 20 S.W. 
(2d) 833. (44) “Credible evidence.” 


Cunningham y. Doe Run Lead Co., 


(Mo.) 26 S.W.(2d) 957. (45) ‘“‘Dan- 
gerous.” Gilbert vy. Hilliard, (Mo. 
App.) 222 S.W. 1027. (46) “Deceit.” 


Hobart v. Young, 21 A. 612, 63 Vt. 363, 
To PSR CAS 269820 C47), “Deceptive.” 
Glover v. American Hominy Flakes 
Co., 76 Mo.App. 108. (48) ‘Decep- 
tively.” Glover v. American Homi- 
ny Flakes Co., supra. (49) “Defec- 
tive crossing.’’ Southwestern Ry. Co. 
v. Bradford, (Tex.Civ.App.) 139 S.W. 
1046. (50) “Delirium tremens.” 
Cavannaugh v. North American Un- 
ion, (Mo.App.) 2 S.W.(2d) 172. (51) 
“Deliver.” Jameson y. Flournoy, 184 
P. 910, 76 Okl. 227. (52) “Delivered.” 
Elgin v. Banks, (Tex.Civ.App.) 38 S. 
W.(2d) 149. (53) “Delivery.” Jame- 
son v. Flournoy, 184 P. 910, 76 Okl. 
227. (54) ‘Drunkard.’ Cavannaugh 
v. North American Union, supra. 
(55) “Efficient and moving cause.” 
Panhandle & S. F. Ry. Co. v. Reyn- 
olds, (Tex.Civ.App.) 33 S.W.(2d) 249. 
(56) “Efficient and procuring cause.” 
Weiss v. Gaines, (Tex.Civ.App.) 51 S. 
W.(2d) 428. (57) “Efficient cause.” 
Mazzolini v. Kalamazoo County, 199 


N.W. 648, 228 Mich. 59. (58) ‘“Effi- 
cient or procuring cause.’’ Ramsey 
v. Gibson, (Tex.Civ.App.) 185 S.W. 


1025. (59) “Heress.”” Wegner v. 
Kelly, 157 N.W. 206, 165 N.W. 449, 182 
Iowa 259. (60) ‘‘Excessive.” Christ- 
man v. Hickman, 37 S.W.(2d) 672, 225 
Mo.App. 828. (61) ‘Exemplary.” 
Distler v. Missouri Pac. Ry. Co., 147 
S.W. 518, 163 Mo.App. 674. (62) “BEx- 
press consent.” McQuillen v. Mey- 
ers, 241 N.W. 442, 213 Iowa 1366. 
(63). “act,” In re Nutt’s Estate, 
185 P. 398, 181 Cal. 522. (64) “Fair.” 
Panhandle & S. F. Ry. Co. v. 
(Tex.Civ.App.) 50 S.W.(2d) 922. 
“Fair and reasonable market value.” 
(lowa) 239 N.W. 


Burt, 
(65) 


For later cases, developments and changes in the law see Annotations, 


» 


‘ 


AONE or 


[§ 556. 
233. (66) “Flying switch.” Lange 
v. Missouri Pac. R. Co., 91 S.W. 989, 
115. Mo.App. 582. (67) “Fraud.” 
Kischman y. Scott, 65 S.W. 1031. 166 
Mo. 214. (68) “Fraudulent.” Fear- 


ey v. O’Neill, 50 S.W. 918, 149 Mo. 467, 
73. Am.S.R. 440. (69) “Frequently.” 
Rigley v. Prior, 233 S.W. 828, 290 Mo. 
10. (70) ‘‘Furnish.” Spurlock v. 
Hilburn, (Tex.Civ.App.) 32 S.W.(2d) 
396. (71) “Furnished due _ proof.’ 
American Nat. Ins. Co. v. Callahan, 
(Tex.Civ-App.) 51 S.W.(2d)) 1083. 
CRONE S Gaeta Husbands v. Fore, 
(Tex.Civ.App.) 27 S.W.(2d) 610. (738) 
“Good and workmanlike manner.” C. 
F. Kleiderer & Son v. Aldridge’s Ex’x, 
170 S.W. 23, 160 Ky. 688. (74) “Good 
cause.”” Texas Indemnity Ins. Co. v. 
Holloway, (Tex.Civ.App.) 30 S.W. 
(2d) 921 [aff (Commn.App.) 40 S.W. 
(2d) 75]. (75) “Greater weight of 
the credible evidence.” B. F. Good- 
rich Rubber Co. v. Newman, (Mo. 
App.) 271 S.W. 1029. (76) “Greater 
weight of the<evidence.” Wilmington 
City Ry. Co. v. Truman, 72 A. 983, 23 


Del. 197; Ledford v. Hartford Fire 
IMms:,,./Co,.- 161 BnllvApp! © i238 orate) 
“Gross inadequacy.”’ Pennsylvania 


Fire Ins. Co. v. W. T. Waggoner Es- 
tate, (Tex.Civ.App.) 41 S.W.(2d) 340 
[aff (Commn.App.) 39 S.W.(2d) 593]. 
(78) “Habitual drunkard.” Runkle 
v. Southern Pac. Milling Co., 195 P. 
398, 184 Cal. 714, 16 A.L.R. 275. (79) 
“Having a car under control.” Mc- 
Quillen v. Meyers, 241 N.W. 442, 213 
Iowa 1366. (80) “Hernia.” Texas 
Employers’ Ins. <Ass’n y. Lemons, 
(Tex.Civ.App.) 52 S.W.(2d) 767. (81) 
“High and immoderate rate of 
speed.” El Paso Electric Co.* v. 
Portillo, (Tex.Civ.App.) 45 S.W.(2d) 
404 (82) “If paid in cash.” Hous- 
ton Belt & Terminal Ry. Co. v. Da- 
vis, (Tex.Civ.App.) 19 S.W.(2d). 77. 
(83) “Imminent peril.” Bryant v. 
Kansas City Rys.:Co., 228 S.W. 472, 
286 Mo. 342; Nagle v. Alberter, (Mo. 
App.) 53 S.W.(2d) 289. (84) “Im- 
plied consent.” McQuillen v. Meyers, 
241 N.W. 442, 213 Iowa 1366. (85) 
“Implied waiver.” Burkhalter v. De 
Loach, 155. S.E. 513, 171 Ga. 384. (86) 
“Imputed.” Jepson v., Shaw Trans- 
fer Co., 243 S.W. 370, 211 Mo.App. 366 
[cert quashed 250 S.W. 396]. (87) 
“In a workmanlike manner.” Phelps 
v. Horner, 251 S.W. 666, 199 Ky. 589. 
(88) “Indecent familiarity.” Geary 
v. Cain, 255 P. 416, 69 Utah 340. (89) 
“Indignities.’ Rodman yv. Rodman, 
150 S.E. 874, 198. N.C. 137. (90) “In- 
evitable accident.” Van Tresse v. 
Kansas City Public Service Co., 4 
W.(2d) 1095, 222 Mo.App. 671. 
“Ingress.” Wegner y. Kelly, 157 N. 
W. 206, 165 N.W. 449, 182 Iowa 259. 
(92) “Injury.” Commercial Stand- 
ard Ins. Co. v. Noack, (Tex.Ciy.App.) 
45 S.W.(2d) 798. (938) ‘In shortest 
time and space possible.” Dallas Ry. 
& Terminal Co. v. Bankston, (Tex. 
Commn.App.) 51 S.W.(2d) 304 [rev on 
other grounds (Civ.App.) 33 S.W.(2da) 
500]. (94) “Intersection.” Dau- 
ber v. Josephson, 237 S.W. 149, 209 
Mo.App. bal. (95) “Intervening 
cause,”’ Mazzolini v. Kalamazoo 
County, 199 N.W. 648, 228 Mich. 59. 
(96) “Intoxicated.” Mutual Life 
Ins. Co. v. Johnson, 166 P. 1074, 64 
OR], 222: (97) “Intrinsic value.” 
Morrow v. Franklin, 233 S.W. 224, 289 
Mo. 549. (98) “In trust.” Blum- 
rosen v. Burke, (Tex.Civ.App.) 87 S. 
W.(2d) 1070. (99) “Jimmies.” Cav- 
annaugh vy. North American Union, 
(Mo.App.) 2 S.W.(2a) 172. (100) 
“Malice.” Louisville Press Co. v. 
Tennelly, 49 S.W. 15, 105 Ky. 365, 20 
Ky.L. 1231. (101) “Man of ordi- 
nary prudence.” Kelley v. Hodge 
Transp. System, 242 P. 76, 197 Cal. 
598. (102) “Manifest hardship and 
injustice.” Texas Employers’ Ins. | 


‘ 


Same title and section number. 


Ass'n v. 
S.W.(2d) 669 [rev (Commn.App.) 48 
S.W.(2d) 970, vacated on reh (Commn. 


Henson, (Tex.Civ.App.) 31 


App.) 52 S.W.(2d) 247]; 
ployers’ Ins. Ass’n vy. Herron, (Tex. 
Civ.App.) 29 S.W.(2d) 524. (103) 
“Market value.” Atlanta Baggage, 
ete., Co. v. Mizo, 61 S.E. 844, 4 Ga. App. 
407; Kerr v. Tysseling, (Iowa) 239 
N.W. 233; Quanah, A. & P. Ry. Co. v: 
Stearns, (Tex.Civ.App.) 206 S.W. 857. 
(104) “Material -fact.” North Chi- 
cago’St. R. Co. v. Shreve, 49 N.H. 534, 
171 Ill. 438 [aff 70 TIll.App. 666]. 
(105) “Material facts.” Securities 
Inv. Co. of St. Louis v. International 
Shoe Co., (Mo.App.) 5 S.W.(2a) 682. 
(106) “‘Materially.” Illinois Cent. R. 
Co. v.. Tolar’s Adm’r, 183 S.W. 242, 169 


Texas Em- 


Ky. 114. (107) ‘Material omission or 
defect.”” Moore v. McCutchen, (Mo. 
App.) 190 S.W. 350. (108) “May.” 


Lewiston Milling Co. v. Cardiff, 266 


Hom 530 [eertidén 4" SiCt : 15) 7254 
U.S. 646, 65 L.Ed. 455]. (109) ‘‘Mer- 
chantable title.” Sims v. Spelman, 
(Mo.App.) 232 S.W. 1071. | (110) 
“Misrepresentation.”’ Zackwik  v. 


Hanover Fire Ins. Co., (Mo.App.) 225 
S.W. 135; Hester v. Shuster, (Tex. 
Civ.App.) 234° S.W. 713 [dism f w j]. 
(111) “Moving efficient cause.” Maz- 
zolini v. Kalamazoo County, 199 N.W. 
648, 228 Mich. 59. (112) ‘Natural 
and continued sequence.” Bravo Oil 
Co. v. Matthews, (Tex.Civ.App.) 20 
S.W.(2d) 342. (113) “Natural and 


continuous consequence.” West Tex- 
as}, Transp./'Co. ve Hash, (Tex.Civ. 
App.) 43 S.W.(2d) 152. (114) “Neg- 


ligence.’”’ Sweeney v. Kansas City 
Cable. R.. Co., 51 S.W. 682,. 150 Mo. 
385; Jablonowski v. Modern Cap Mfg. 
Co., (App.) 251 S.W. 477 [aff 279 S. 
W. 89]; West v. Duncan, (Mo.App.) 
249 S.W. 127; Malone v. St. Louis- 
San Francisco Ry. Co., 213 S.W. 864, 
202 Mo.App. 489; Richmond v. Mis- 
souri Pac. Ry. Co., 144 S.W. 168, 162 
Mo.App. 422; Main v. Hall, 106 S.W. 
1099, 127 Mo.App. 713; Western Un- 
ion Telegraph Co. v. Taylor, (Tex.Civ. 
App.) . 253 S-W- 549. See: St... Clair 
Mineral Springs Co. v. St. Clair, 56 
N.W. 18, 96 Mich. 468; Landrum v. 
Stasuouis; ete, BR. Con Ft2- Saw... 1000; 
132 Mo.App. 717 (both holding that, 
where the jury are practically told 
what facts could constitute negli- 
gence, it is not necessary to define 
the term, especially in view of the 
rule that it is not necessary in all 
cases to define ‘‘negligence,’ as the 
jury are supposed to understand its 
meaning) ; Pollinger v. Messer- 
schmidt,- (Mo.App.) 260 S.W. 804 
(where an instruction hypothesized 
each of the essential elements neces- 
sary to be found as a prerequisite to 
a recovery for plaintiff under the hu- 
manitarian doctrine); Anderson v. 
American Sash & Door Co., (Mo.App.) 
182 S.W. 819 (definition not neces- 
sary where word is used merely to 
characterize the act); Kieselhorst 
Piano Co. v. Porter, 171 S.W. 949, 185 
Mo.App. 676 (not necessary where neg- 
ligence was not the gist of the ac- 


tion). (115) “Net to him.” 
Schramm v. Wolff, (Tex.Civ-App.) 126 
S.W. 1185. (116) “Not guilty.” 


Knoxville, ete., R. Co. v. Wyrick, 42 
S.W. 484, 99 Tenn. 500. (117) ‘“On- 
us.” In re Convey, 2 N.W. 1084, 52 
Towa 197. (118) “Ordinary care.” 
Western Union Telegraph Co. v. 
Brasher, 124 S.W. 788, 136 Ky. 485; 
Western Union Telegraph Co. v. Tay- 


lor,. (Tex.Civ.App.) 253 S.W. 549. 
(119) “Ouster.” Mitchell v. Gunter, 
152 S.B. 466, 170 Ga. 135. (120) “Out- 


side cause.” Lawrence y. Pickwick 
Stages, Northern Division, 229 P. 885, 
68 Cal.App. 494. (121) “Paramount 
right of way over the intersection.” 
Malone v. Kansas City Rys. Co., (Mo. 
App.) 232 S.W. 782. (122) | “Para- 
mount. title.” Guthrie v. Gaskins, 
155 S.E. 185,171 Ga. 303. (123) ‘‘Pas- 


senger.’’ Looff v. Kansas City Rys. 
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Co., (Mo.) 246 S.W. 578; Beckner v. 
Kansas City Rys. Co., (Mo.App.) 232 
S.W. 745; Schwanenfeldt v. Metro- 
politan St. Ry. Co., 174 S.W. 148, 187 
Mo.App. 588; Gillogly v. Dunham, 174 
S.W. 118, 187 Mo.App. 551. (124) 
“Permanent.’’ Commercial Standard 
Ins. Co. v. Noack, (Tex.Civ.App.) 45 
S.W.(2d) 798; Bankers Lloyds v. Pol- 
lard, (Tex.Civ.App.) 40 S.W.(2d) 859. 
(125) “Place in question.” Buck v. 
Thatcher, 7 S.W.(2d) 398, 222 Mo. 
App. 1036. (126) “Preponderance.” 
Franklin v. Visalia Electric R. Co., 
131 P. 776, 21 Cal.App. 270; Wilming- 
tony City Ry. ¢. Co. vi. Trumany, 72) AS 
983, 23 Del. 197; Tucker v. Carter, 
(Mo.App.) 211 S.W. 138. 
ponderance of evidence.” Vee Ve 
Bank of Sparks, 107 S.E. 272, 26 Ga. 
App. 718; Schornak y. St. Paul F. & 
M. Ins. Co., 104 N.W. 1087, 96 Minn. 
299; Kischman vy. Scott, 65 S.W. 1031, 
166 Mo. 214; Endowment Bank K. P. 
v. Steele, 69 S.W. 336, 108 Tenn. 624; 
Gulf, ete., R. Co. v. Reagan, (Tex.Civ. 
App.) 34 S.W. 796. See Berry v. Wil- 
son, 64 Mo. 164 (holding failure to 
define term not reversible error). 
See Kunst v. Walker, (Mo.App.) 43 
S.W.(2d) 886, 889 (‘as to the neces- 
sity for the definition of the phrase 
‘preponderance of the evidence,’ there 
are cases to be found which hold 
both ways upon the question. Un- 
doubtedly the better and safer prac- 
tice is to define this and all such ex- 
pressions; but where, as is true here, 
the use of the phrase in the context 
of the instruction is such as clearly 
to indicate its legal meaning, and 
to obviate the chance that the jury 
would be misled by the absence of a 
definition, there is no harm done’’); 
see Jones v. Durham, 67 S.W. 976, 94 
Mo.App. 51 (not necessary unless 
clearly used in a misleading context). 
(128) “Preponderance of the. evi- 
dence.” Brunton vy. Stapleton, 179 P. 
815, 65 Colo. 576; Miller v. Firemen’s 
Ins. Co., 229 S.W. 261, 206 Mo.App. 
475; Rand v. Butte Electric Ry. Co., 
107 P. 87, 40 Mont. 398; City of Cush- 
ing, v. Bay, 198 P. 877, 82 Oki. 140; 
Tinsley v. Metzler, (Tex.Civ.App.) 
44 S.W.(2d) 820; Maryland Casual- 
ty Co. v. Boverie, (Tex.Civ.App.) 37 
S.W.(2d) 310; American Fidelity & 
Casualty Co. v. Williams, (Tex.Civ. 
App.) 34 S.W.(2d) 396; Galveston, 
H. & S. A. Ry. Co. v. Blumberg, (Tex. 
Civ.App.) 227 S.W. 734 (129) “Pre- 
ponderance of the testimony.” Stine 
Oil & Gas Co. v. English, (Tex.Civ. 


App.) . 185. S:w. 1009. (130) ‘fPre- 
ponderate.” Tucker v. Carter, (Mo. 
App.) 211 S.W. 138. (131) ‘Present 


cash value.’”? Houston Belt & Termi- 
nal Ry. Co. v. Davis, (Tex.Civ.App.) 
19. S.W.(2d) 77. (132) ‘Presump- 
tion.” Barco. v., Taylor, 63 S.E)) 224, 
5 Ga.App. 372; Kischman vy. Scott, 65 


S.W. 1031, 166 Mo. 214. (1338) ‘Pri- 
ma, facie’) Chicago, 7ete., ®:. Cow yv. 
Hsten, 52 N.E. 954, 178 Ill. 192 [aff 


78 Ill.App. 326]; Leideck v. City of 
Chicago, 248 Ill.App. 545. (134) 
“Privity of estate.” Alderete v. First 
Real Estate & Investment Co., (Tex. 
CivApp:) 247 78S..W.620. iss). SPro- 
cure.” Texas & N. O. Ry. Co. v. Mar- 
tin, (Tex.Civ.App.) 32 S.W.(2d) 368. 
(1386) ‘Procure and furnish.” Miller 
v. Woodward, 28 S.W.(2d) 961, 234 
Ky. 6381,, (13%) “Procuring..cause,”" 
Lumsden y. Jones, (Tex.Civ.App.) 227 
Sow... 858. (138) ‘‘Proper control.” 
Cassinelli v. Bennen, 294 P. 748, 110 
Cal.App. 722. (139) ‘‘Proper inspec- 
tion.” Brogan vy. Union Traction Co., 
86S... ).753,, 76 W.Va. 698.) (140) 
“Proximate.” Wolters v. Chicago & 
A. Ry. Co., (Mo.App.) 193, S.W. 877 
(in absence of request). (141) 
“Proximate cause.” Burk v. Cream- 
ery Package Mfg. Co., 102 N.W. 793, 
126 Iowa 730, 106 Am.S.R. 377; Miller 
v. Boone County, 63 N.W. 352, 95 Iowa 
5; Nelson Creek Coal Co. v. Brans- 
ford, 258 S.W. 289, 201 Ky. 778; City 
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of Louisville v. Arrowsmith, 140 S.W. 
1022, 145 Ky. 498. See Kleet vv. 
Southern Illinois Coal & Coke Co., 
LOT a eA p, .A2433 (142) “Proxi- 
mately.” Theissen v. Belle Plaine, 
46 N.W. 854, 81 Iowa 118; Parkhill 
v. Brighton, 15 N.W. 853, 61 Iowa 103. 


(143) “Proximately cause.” Texas & 
N. O. Ry. Co. v. Martin, (Tex.Civ. 
App.) 32 S.W.(2d) 363. (144) “Puni- 


tive’) St. louis é&. Sy Hin Het kconmnve 
Monte, 58 So. 471, 101 Miss. 768, 39 
L.R.A.N-S. 978, Ann.Cas.1914B 597; 
Distler v. Missouri Pac. Ry. Co., 147 
S.W. 518, 163 Mo.App. 674 (145) 
“Ratification.” Iowa State Sav. Bank 
v. Black, 59 N.W. 283, 91 Iowa 490. 
(146) “Reasonable diligence.” Tex- 
as Midland R. R. v. Ritchey, 108 S.W. 
732, 49 Tex.Civ.App. 409. (147) ‘‘Rea- 
sonable man.” Kelley v. Hodge 
Transp. System, 242 P. 76, 197 Cal. 
598. (148) ‘Reasonable proximity.” 
Oliver v. Forney Cotton Oil & Ginning 


Co., (Tex.Civ.App.) 236 S.W. 1094. 
(149) “Reasonable: time.” Kurth v. 
Morgan, (Mo.App.) 277 S.W. 50; 


Houston, ete., R. Co. v. Roberts, 109 
S.W. 982, 50 Tex.Civ.App. 69. (150) 
“Reasonably.’”’ York v. Everton, 97 
S.W. 604, 121. Mo.App. 640. (151) 
“Reasonably safe.’”’ Ganahl v. Unit- 
ed Rys. Co. of St. Louis, 197 S.W. 159, 
197 Mo.App. 495. (152) ‘Reasonably 
safe condition.” City of Waco v. 
Diamond, (Tex.Civ.App.) 46 S.W.(2d) 
1049. (153) “Relative duty.” Gra- 
ber v. Wells, (Mo.App.) 7 S.W.(2d) 
719. (154) “Rented.” J. V. Pilcher 
Mfg. Co. v. Teupe, 91 S.W. 1125, 28 
Key? Bsn 35.0% (155) ‘Repudiation.” 
Iowa State Sav. Bank v. -Black, 59 N. 


W. 283, 91 Iowa 490. (156) ‘‘Reputa- 
tion.’”’? Pitman v. Drown, 195 S.W. 
SES pO dyn t263e (051), WEG RIO 


Louisville, ete., R. Co. v. Vincent, 96 
S.W. 898, 29 Ky.L. 1049. (158) “Risks 
due to the master.” Eastman yv. Cur- 
tis, 32 A. 232, 67 Vt. 432. (15%) ““Rov- 
ing.’”’ Clonts v. Laclede Gaslight Co., 
140 S.W. 970, 160 Mo.App. 456. (160) 
“Sag or sway.’ Thompson v. City of 
Lamar, 17 S.W.(2d) 960, 322 Mo. 514. 
(161) “Scope of employment.” 
Maysville, ete., R. Co. v. Willis, 104 
S.W. 1016, 31 Ky.L. 1249; Vernon v. 
Cornwell, 62 N.W. 175, 104 Mich. 62. 
(162) “Scope of employment.’ Ste- 
venson v. A. B. C. Fireproof Ware- 
house Co., (Mo.App.) 6 S.W.(2d) 676. 
(163) “Scope of his employment.” 
State v. Phillinger, 120 A. 878, 142 Md. 
365. (164) “Signal for left turn.” 
Wilhelm v. Hersh, (Mo.App.) 50 S.W. 
(2d) 735. (165) ‘Society, assistance, 
and domestic services.” Baldwin v. 
Kansas City Rys. Co., (Mo.App.) 231 
S.W. 280. (166) ‘‘Sole.” Torres v. 
Brazos Walley Buick Co., (Tex.Civ. 
App.) 30 S.W.(2d) 375. (167) “Sound 
a suitable warning.’ Lightsey Black 
& White Cab Corporation v. Little- 
field, (Tex.Civ.App.) 48 S.W.(2d) 766. 


(168) “Substantial.” C. P. Deather- 
age Lumber Co. v. Snyder, 65 Mo.App. 
568. (169) “Substantial compli- 
ance.” A. J. Anderson Electric Co. v. 


Cleburne Water, etc., Co., 57 S.W. 575, 
23 Tex.Civ.App. 328. (170) ‘“Sub- 
stantial dispute.’”’ Avery v. Mechan- 
ics’ Ins. Co. of Philadelphia, 4 S.W. 
(2d), * 871, 222) “Mo.App: , 31; (TL), 
“Substantial factor.” Pilon v. Alder- 
man, 152 A. 157, 112 Conn.'300. (172) 
“Substantially.”” Carrollton Monu- 
ment Co. v. Geary, 240 S.W. 506, 210 
Mo.App. 45; Moore vy. McCutchen, 
(Mo.App.) 190 S.W. 350; Deatherage 
Lumber Co. v. Snyder, 65 Mo.App. 
568; Westchester Fire Ins. Co. v. 
Dickey, (Tex.Civ.App.) 246 S.W. 730. 
(173) “Substantial performance.” 
See Weed v. Idaho Copper Co., 10 P. 
(2d) 613, 51 Idaho 737 (not necessary 
in the absence of request for defini- 
tion). (174) “Subterfuge.” Walsh 
v. Schingler, (Tex.Civ.App.) 14 S.W. 
(2d) 872. (175) “Suffer or permit.” 
Kentucky Utilities Co. v. McCarty’s 
Adm’r, 186 S.-W. 1b0; 70s Kyen 548 


624 [64 C.J.] 


the jury during the trial,8’* or where the definition 
or explanation is not necessary to assist the jury in 
determining the issues submitted;8° and terms not 
used in the instructions or special issues submit- 
ted’* or surplus words used’? need not ordinarily 
Where the court has told the jury in 
general terms what the definition includes, it is not 
\ 


be defined. 


fmod 183 %SiW. 1237, 169 Key. 38]. 
(176) “Sufficient warning.” Nichol- 
son v. Missouri Pac. R. Co., (Mo.App.) 
297 S.W. 996. (177) “Supervision.” 
Johnson v. W. H. Goolsby Lumber 
Come iChex Gly, Apps) esol Saw. A8isio. 
(Gis): “Taut.2" ‘Thompson’ v. City’ of 
Lamar, 17 S.W.(2d) 960, 322 Mo. 514. 
Gio) ee henant<) Je. V.- Picher Mts. 
Gov vy. Teupe, 91 S.W. 1125, 28 Ky-E: 
1350. (180) ‘Tender.’ Shockley v. 
Booker, (Mo.App.) 204 S.W. 569. 
(181) “The direct and proximate re- 
sult.” Rand v. Butte Electric Ry. 
Go., 107 P. 87, 40 Mont. 398. ° (182) 
“Timely.” Ward v. Missouri Pac. 
Ry. Co. 277 S.W. 908; 311:°Mo. 92: 
Giss)m Mort.” Christy Bros! )Circus 
v. Turnage, 144 S.H. 680, 38 Ga.App. 
{Sopot bs (184) “Total incapacity to 
work.’ Bishop v. Millers’ Indemnity 
Underwriters, (Tex.Civ.App.) 254 S. 
W. 411. (185) “Total permanent in- 
capacity.” Employers’ Casualty Co. 
v. Scheffler, (Tex.Civ.App.) 20 S.W. 
(2d) 833. (186) ‘“‘Unavoidable acci- 
dent.” Lawrence v. Pickwick Stages, 
Northern Division, 229 P. 885, 68 Cal. 
App. 494. (187) “TWnequivocally.” 
Kunst v. Walker, (Mo.App.) 43 S.W. 
@d) 886. (188) “Unfitness.” Gal- 
veston, etce., R. Co. v. Arispe, 17 S.W. 
Alene Nex 517. G89). *"Unilawtul 
violence.” Ray v. Dyer, ‘(Tex,.Civ. 
App.) 20 -S-W.(2d) 328. (190): “Un- 
occupied.’”’ Continental Ins. Co. of 
New York vy. Nabors, (Tex.Civ.App.) 
6 S$.W.(2d) 151. (191) “Unreason- 
able.” Christman v. Hickman, 37 S. 
W.(2d) 672, 225 Mo.App. 828. (192) 
“Unreasonable, highly dangerous, 
and negligent speed.’ Hoagland v. 
Kansas City Rys. Co., (Mo.App.) 209 
S.-W. 569. (93) “Vacant.” Conti- 
nental Ins. Co. of New York v. Na- 
bors, (Tex.Civ.App.) 6 S.W.(2d) 151. 
(194) “Valuable consideration.” 
First Nat. Bank v. Garner, 118 N.E. 
Sis ELON EO Wd LS Ind. B91. CL95)) 
“Value for farm purposes.” Barr v. 
White, (Tex.Civ.App.) 47 S.W.(2d) 
910. (196) “Vicinity.” Overton v. 
Ragland, (Tex.Civ.App.) 54 S.W.(2d) 
240. (197) “Vigilant watch.” Dal- 
las Ry. & Terminal Co. v. Bankston, 
(Tex.Commn.App.) 51 S,W.(2d) 304 
[rev on other grounds (Civ.App.) 33 


S.W.(2d) 500]. (198) ‘Voluntary 
conveyance.” Ivester v. McNicholas, 
122 S.E. 417,/157 Ga: 755. (199) “Was 
glaring and imminent.” Bettoki v. 


Northwestern Coal & Mining Co., (Mo. 
App.) 180 S.W. 1021. (200) ‘Was 
not canceled.” B. F. Goodrich Rub- 
ber Co. v. Newman, (Mo.App.) 271 S. 
W. 1029. (201) “Willfully.” Morris 
v. St. Louis & S. F. R. Co., 168 S.w. 
325, 184 Mo.App. 65. (202) ‘“Wil- 
lies.” Cavannaugh y. North Ameri- 
can Union, (Mo.App.) 2 S.W.(2d) 172. 
(203) “Within a reasonable time.” 
Bettoki v. Northwestern Coal & Min- 
ing Co., (Mo.App.) 180 S.W. 1021. 
(204) “Within the scope of his em- 
ployment.” Guitar v. Wheeler, (Tex. 
Civ.App.) 36° S.W.(2d) 825. (205) 
“Would hold water.’ Lattimore v. 
Puckett & Wear, (Tex.Civ.App.) 161 
S.W. 951. (206) “Wrongful touch- 
ing of person.’ Geary vy. Cain, 255 P. 
416, 69 Utah 340. (207) ‘Wrong side 
of the street or crossing.” Wichita 
Falls & S. R. Co. v. Tucker, (Tex.Civ. 
App.) 261 S.W. 518. 


Form, requisites, and sufficiency of 


TRIAL 


ery. oe 


instruction defining ordinary words 
see infra § 643. 

84. Morgan v. Union Automobile 
Ins: Co., 273 P5277) 150. Wash.,443. 


{a] hus an instruction on “‘mat- 
ters material to issuance of policy” 
is not erroneous for failure to define 
the phrase, where the court during 
trial pointed out the material mat- 
ters. Morgan v. Union Automobile 
Ins. Co., 273 BP. 527, 150 Wash. 443. 


85. Conn.—Hawley v. Yellow Cab 
Cog P42 AS39748 107? Conn 70.92 


Ga.—Western Union Telegraph Co. 
v. Ford, 74 S.E. 70, 10 Ga.App. 606. 


Mo.—Barton v. Dowis, (Mo.App.) 
276 S.W. 1047 [transf 285 S.W. 988, 
315 Mo. 226, 51 A.L.R. 494]; Burns v. 
United Rys. Co. of St. Louis, 158 S.W. 
394, 176 Mo.App. 330. 


N.C.—Moore v. Jefferson Standard 
ie TNS. CO SOM ets eos Lo zee NGe. 
580. 


Tex.—Brown vy. Cassidy-Southwest- 
ern Commission Co., (Civ.App.) 225 
S.W. 833; Winnsboro Cotton Oil Co. 
v. Carson, (Civ.App.) 185 S.W. 1002. 

Wis.—Dishmaker v. Heck, 150 N. 
bee 951, 159 Wis. 572, Ann.Cas.1917A 
400. 


[a] Thus, (1) where the legal 
question was whether certain funds 
were subject to garnishment for debt 
of an individual, depending on the 
issue whether a certain arrange- 
ment had been made, whether or not 
that arrangement created a partner- 
ship or a mere joint undertaking, it 
was not necessary in submitting the 
issue to define a partnership. Brown 
v. Cassidy-Southwestern Commission 
Co. (fex.Civa App.) 225 .Sewh Saou 2) 
An instruction that, if the automo- 
bile collision happened as claimed by 
plaintiff, defendant acted willfully, 
intentionally, and maliciously, is not 
erroneous for failure to define gross 


negligence. Dishmaker y. Heck, 150 
INOW 9 bile Os Was 572, Ann Cas. 
1917A 400. (3) An instruction sub- 
mitting facts showing an implied 


warranty of fitness and soundness of 
hogs sold by the seller thereof is not 
error because not defining express or 
implied warranty and telling the jury 
which was relied on. Barton v. Dow- 
is, (Mo.App.) 276 S.W. 1047 [transf 
285 S.W. 988, 315 Mo. 226, 51 A.L.R. 
494]. (4) In an action for injuries 
resulting from a collision between 
automobiles at an intersection of 
highways, failure of the court in 
submitting the statutory right of way 
under Pub. Acts (1923) ce 246 § 1, to 
explain the meaning of the require- 
ment that vehicles arrive at intersec- 
tion at approximately the same time 
was not error where it was not claim- 
ed that either vehicle preceded the 
other. Hawley v. Yellow Cab (Co., 
142 A. 397, 107 Conn. 709. (5) Where 
an insurer sought to avoid double 
liability for accidental death on the 
ground that deceased was drunk, un- 
der a clause providing that he must 
have been sane and sober, and no con- 
tention was made-as to his sanity, an 
instruction defining sanity or insanity 
is unnecessary. Moore y. Jefferson 
Standard Life Ins. Co., 135 S.E. 456, 
192 N.C. 580. (6) Where an instruc- 
tion required the jury to find certain 
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the duty of the court to set out by way of illustra- 
tion or otherwise assumed specific instances which 
are not within the scope of the definition.**® 


[§ 557] 9. Determination of Amount of Recov- 
It is the duty of the trial court correctly to 
instruet the jury as to the proper method of deter- 
mining the amount of reeovery,®® and this it should 


facts which, unexplained, constituted 
negligence as a matter of law, it was 
not fatal error that it did not define 
“negligence” or the term “negligent- 
ly” as used therein. Burns v. United 
Rys. Co. of St. Louis, 158 S.W. 394, 
176 Mo.App. 330. (7) Where the evi- 
dence demanded a finding that a per- 
son was the agent of defendant, the 
trial judge was not required to define 
“agency.” Western Union Telegraph 
Co. v. Ford, 74 S.E. 70, 10 Ga.App. 606. 
(8) Where the court submitting case 
on special issues propounded ques- 
tions pertinent to the evidence, upon 
the answers to which whether or 
not appellee was a “‘vice principal’ 
would arise as matter of law, it was 
not necessary to define the term. 
Winnsboro Cotton Oil Co. v. Carson, 
(Tex.Civ.App.) 185 S.W. 1002. 

86. Fidelity & Casualty Co. v. Ce- 
dar Valley Electric Co., 174 N.W. 709, 
187 Iowa 1014; Timms v. Echols, 
(Tex.Civ.App.) 50 S.W.(2d) 454; 
Wichita Valley Ry. Co. v. Anderson, 
(Tex.Civ.App.) 48 S.W.(2d) 361; Bak- 
er v. Sparks, (Tex.Civ.App.) 234 S.W. 
1109; Wilson Co. v. Gordon, (Tex. 
Ciy.App.) 224 S.W. 703 [dism f w j]J; 
rinity “& 1B. ov, Ry. Conve Mie, a26 
S.W. 577, 56 Tex.Civ.App. 573; Direc- 
tor General of Railroads v. Lucas, 107 
Sih 67.5, £30 Van! 22e 


"87. Bielman v. City of St. Joseph, 
(Mo.App.) 260 S.W. 529. See Roberts 
v. Kansas City Rys. Co., 228 S.W. 902, 
204 Mo.App. 586 (where the undis- 
puted evidence showed negligence as 
matter of law, an instruction unnec- 
essarily submitting the issue need not 
define the term “negligence” used). 

[a] Tlustration.—In an action for 
injuries. from slipping on an icy side- 
walk, where the facts set forth in an 
instruction, if found true, showed 
negligence as a matter of law in the 
maintenance of a path and series of 
steps, the words ‘‘negligently main- 
tained”’ used in the instruction could 
be treated as surplusage or an epi- 
thet, and a definition of them was 
unnecessary. Bielman v. City of St. 
Joseph, (Mo.App.) 260 S.W. 529. 

88. Rowe v. United Commercial 
Travelers’ Ass’n, 172 N.W. 454, 186 
Iowa 454, 4 A.L.R. 1235. 


89. Form, requisites, and sufficien- 
cy of instruction see infra § 640. 


Necessity of instructing as to 
measure of damageS where cause 
submitted on special issues see supra 
§ 555. 


90. Ariz.—Curry v. Windsor, 194 
P! 1958, 22 Ariz. 108. 
Colo.—Northern Colorado Irr. Co. 


v. Reuter, 186 P. 286, 67 Colo. 483. 


D.C.—Lynchburg Investment Cor- 
poration v. Rudolph, 40 App.D.C. 129. 

Ga.—Tallulah Falls Ry. Co. v. Tay- 
lor, 938 S.E. 533, 20 Ga.App. 786. 

Ind.—Cleveland v. Emerson, 99 N. 
BE. 796, 51 Ind.App. 339. 

Md.—Hillers v. Taylor, 81 A. 286, 
116 Md. 165; Western Maryland R. 
Co. v.. Martin, 73 A. 267, 110 Md. 554. 

Mass.—Walsh v. Adams, 139 N.E. 
379, 245 Mass. 1. 

Mich.—Robertson v. Hulbert, 197 
N.W. 505, 226 Mich. 219; Jageriskey 
v. Detroit United Ry., 128 N.W. 726, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 557-558] 
do of its own motion and without request.°! In an 
action involving the several different elements of 
damage, the court should charge with respect to each 
element,°? and, where separate actions against sev- 
eral defendants are tried together, plaintiff is enti- 
tled to a full and accurate statement of the law 
applicable to the lability of each defendant.?? The 
court should by instruction limit recovery to the 
amount claimed®* and, in an action against an in- 
surer and another, the latter is entitled on request 
to have the jury advised that the insurer’s liability 
was limited to a specified sum.®® Where the pre- 
vailing party is entitled to any interest, the court 
should instruct as to that fact®® and as to the rate 
of interest that the jury may assess in their ver- 
dict.°* Upon request the court should charge that 
defendant was not entitled to recover on his alleged 
set-off, if his negligence caused the damage.®® In 
those jurisdictions holding that it is not compulsory 
to give instructions in a Shai action,®® instructions 
are not erroneous for omitting reference to the 
measure of damages. When warranted by the cir- 
cumstances of the case? the court should, by proper 
instructions, prevent the jury from returning a ver- 
dict for nominal damages. An instruction that 
the court’s statements concerning the measure of 


163 94. 


Mo.—State ex rel. State Highway 
Commission v. Watkins, (App.) 51 S. 386. 
W.(2d) 543. 95. 

Neb.—Kimball vy. Lanning, Co., 


Mich. 631. 


165 N. 


TRIAL 


Russell Lumber Co. v. 
son & Lambert, 119 S.B. 117, 137 Va. 


Field v. North Coast Transp. 
2 P.(2d) 672, 164 Wash. 123, 76 
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damages were not intended as an intimation that 
plaintiff was entitled to any damages is properly re- ‘ 
fused, as stating no principle of law and as mis. 
leading;* and the court may decline to instruct 
the jury that they might exclude a portion of the 
damages asked without showing them how to deter- 
mine what portion to exclude,® or, where the witness- 
es are not examined separately as to the amount of 
two distinet losses, that the jury are required to 
find the amount of each loss separately.® 


Speculative or quotient verdicts.’ Although the 
practice of giving such instructions has been com- 
mended,® it is not error to refuse to give a cau- 
tionary instruction relative to quotient verdicts® or 
to tell the jury that a damage verdict could not be 
speculative,!® or that they must be certain and can- 
not guess as to the amount due.1! This is a matter 
resting in the discretion of the trial court.t? 


[§ 558] 10. Instructions as to Duties of Jury’*— 
a. In General. What instructions should be given 
for the guidance of the jury, and their nature, de- 
pends on the evidence in the particular case.1* The 
giving or refusal of cautionary instructions rests 
largely in the discretion of the trial court.1° It has 
been held that the court should caution the jury 


Thomp- 6. Norfolk & W. R. Co. v. Bohan- 
non, 7 S.B. 236, 85 Va.9293: 


7. Duty to instruct as to: 


Duties ore jury generally see infra §§ 
558, 


W. 890, 102 Neb. 63. : ; pute peas BG science. SEM Form of verdict see infra § 561. 

son, 161 NB. 342, 27 OMOApD. 341, | York v. Huse & Carleton, 172 N.g,| Validity see infra § 831. 
Pa.—Otis Elevator Co. v. Flanders | 590, 272 Mass. 448, 72 A.L.R. 1143, 8. Benjamin v. Helena Light & Ry. 

ae oo ia Gages on DA eee 97. Kimball v. Lanning, 165-N.W. ee 255 P. 20, 79 Mont. 144, 52 A.L.R. 

Burns v. Pennsylvania R. Co., 82 A. | 890, 102 Neb. 63. 9 Wood - £ North 

246, 238 Pa. 304, Ann.Cas.1913B 811;| 98, O’Donnelly v. Stapler, 131 S.B.|_ 2, Geoiman vy. Town of North: 

Everett v. Delp, 67 Pa.Super. 47. 91, 34 Ga.App. 637. Vv. Turlay, 266 P. 229, 125° Or. 251; 


Tex.—International-Great Northern 
R. Co. v. King, (Commn.App.) 41.S. 
W.(2d) 234 [rev (Civ.App.) 27 S.W. 
(2d) 357]; Shell Pipe Line Corpora- 
tion v. Coston, (Civ.App.) 35 S.W. 
Cadpm 1056; Bishop-Babcock-Becker 
Co. of Texas v. Jennings, (Civ.App.) 
245 S.W. 104; Texas Traction Co. v. 
Fearris, (Civ.App.) 163 S.W. 1060. 

Va.—Russell Lumber Co. v. Thomp- 
son & Lambert, 119 S.BE. 117, 137 Va. 
386. 

Wash.—Field We North Coast 
Transp. Co., 2 P.(2d) 672, 164 Wash. 
LIAB Ce ONE! Bed e-penn (a lp Mal 

“Generally speaking, the court 
should instruct the jury as to the 
proper measure of damages and the 
elements to be considered in fixing 


them.” Curry v. Windsor, 194 P. 958, 
22 Ariz. 108. 
[a] Reason for rule.—‘‘The jury 


cannot be left to find any damages to 
which they think the plaintiff may be 
entitled. If this were so, juries 
would become judges of the law as 
well as facts.’ Curry v. Windsor, 194 
P9589 959 22) Ariz:.108. 

Duty to instruct as to measure of 


damages generally see Damages 8§§ 
362-363 


91. Northern Colorado Irr. Co. v. 
Reuter, 186 Pp: 286, 67 Colo: 483; 
Burns v. Pennsylvania R. Co., 82 A. 


246, 233 Pa. 304, Ann.Cas.1913B 811. 
Necessity of Picci generally see 
infra §§ 678-68 
92. aitilah, Falls ED Va @O wavs 
lor, 93 S.E. 533, 20 Ga.App. 786. 
93. Walsh v. Adams, 139 N.E. 379, 
245 Mass. 1. 


Tay- 
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99. See supra § 531. 


1.) wwathrop. va, Quincy, On G& KIC: 
Ry. 'Co., 1175'S. WwW. 493; 135) MorApp. 16: 


2. Application of instructions to 
facts and evidence generally see in- 
fra §§ 646-677. 


3. Pugh v. Bluff .City Excursion 
CO Lid Meso 9m LOL eC 1OsA S40 3. 


[a] Tlustration.—Plaintiff, in an 
action for the wrongful killing of her 
son, if entitled to recover at all, was 
entitled to recover substantial dam- 
ages; it being shown that the son 
was twenty-nine years of age, in good 
health, earning twenty dollars a 
week, and that she was dependent 
upon him for her support. The jury, 
having been correctly instructed as 
to the measure of damages, reported 
a disagreement, and asked if they 
might find a verdict for nominal dam- 
ages, to which the court replied that 
they were authorized to find a ver- 
dict for such damages as under all 
the evidence and the charge they 
thought plaintiff was entitled to re- 
cover, after which they returned a 
verdict for plaintiff fixing her dam- 
ages at one dollar. It was held that, 
while the court’s instruction was cor- 
rect in point of law, the court should 
have gone further and prevented the 
jury from returning a verdict for 
nominal damages. Pugh v. Bluff City 
Hitter aot (Do A CPE ENS) Us EON OWN 


4 Alabama Lime & Stone Co. v. 
Adams, 119 So. 853, 218 Ala. 647. 


Confused or misleading instruc- 
tions generally see infra § 599. 


5. Miller v. Garrett, 35 Ala. 96. 


Wells v. Clark & Wilson Lumber Co., 
235) Pa 283 STs Ors2ok: 


10. Ritchie v: State Board of Agri- 
culture, (Mo.App.) 297 S.W. 435. 

11. Gager v. Dobson, 51 IIl.App. 
542. 

12. Forrest v.'Turlay,; 266 P. 229, 
125 Or. 251; Wells‘v. Clark & Wilson 


Lumber. -Co., 235. BP. 283, 114 Or- 29% 


18. Cross references: 
Duty to: 
Caution against sympathy or prej- 
udice see infra § 559. 


Instruct as to: 
Effect of verdict see infra § 561. 
Form of verdict see infra § 561. 
Influence of arguments of coun- 
sel see infra § 560. 
Quotient verdicts see supra § 557. 
Instructions as to duties of jury in 
criminal prosecutions see Criminal 
Law §§ 2350-2352%,. 
Warning against indulgence of pre- 
sumption see supra § 541. 
i4. Green’ Vv.) Ruiinyal25 She w42: 
127 S.E. 486, 141 Va. 628. 


15. Conn.—Geraty v. Kaufman, 
162) Ar ?33, 115 Conn: 5632 
Ill.—Penney v. Johnston, 142 Tl. 


App. 634. See Lawndale Steam Dye 
Works v. Chicago Daily News Co., 
189 Ill.App. 565; Mandel v. Bloom- 
ington & Normal Ry. & Light Co., 188 
Ill. App. 227. 


Mo.—Hely v. Hinerman, 236) S.W. 
698, 208 Mo.App. 691; Wiedeman v. 
St. Louis Taxicab Co., 165 S.W. 1105, 
182 Mo.App. 5238; Id., 165 S.W. 1106, 
182 Mo.App. 530. 
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against an arbitrary or capricious disregard of the 
weight of evidence for a party,*® and require them 
to keep within their province in finding the facts 
from the evidence, not finding facts not “established 
by the evidence.'’ So a party is on request enti- 
tled to an instruction that the jury must receive the 
law from the court and be governed thereby,'® and 
the refusal thereof is error.!? It is not necessary, 
however, that the jury be told in every instruction 
that they must be governed thereby.*° The court’s 
instructions should include a direction how properly 
to apply the applicable law to the facts.*1 It is the 
absolute duty of the court to instruct the jury so 
positively and so firmly in a case of much notoriety 
and feeling that no juror would be likely to see 
newspapers printing matters of evidence or other 
comments on the proceedings.*? The court should 
inform the jury how many of them are required to 
agree on a verdict;?* and so a charge that, unless 
each juror is reasonably satisfied plaintiff is entitled 
to recover, the verdict cannot be for him, merely 
requiring unanimity of verdict, should be given,?* 
and so should an instruction that a juror, if not con- 
vineed, should not surrender his own convictions 
simply because differing from those of the other 
jurors.2> At defendant’s request the court should 
instruct that the fact that the court submitted the 
case to them was not to be considered an intima- 
tion that defendant was or was not liable.?® It has 
been held unnecessary to instruct that the conten- 
tions of the parties should not control, unless sup- 
ported by evidence or admissions,?* that special 


charges given by the court at the request of either 


party have the same dignity and binding foree as 
the main charge of the court, and that such special 
charges should be given the same consideration as 
the main charge,”® or that the jury should find upon 


N.H.—Bernier v. Nute, 
iieN ELD 6S. 

Or.—Barnhart v. North Pacific 
Dumber Co., 162 P. 8438, 82 Or. 657% 
Childers v. Brown, 158 P. 166, 81 Or. 
1; Nordin v. Lovegren Lumber Co., 


94 A. 509, 22: 
ing Co., 


Downs, 45 


TRIAL 


Ogren v. Rockford Star Print- 
123 N.B. 587, 288 Tl. 


23. Louisville Cemetery Ass’n vy. 
S.W.(2d) 5, 241 Ky. 773% 
Emery v. Monongahela West Penn 
Public Service Co., 


eS Ar 
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issues submitted without reference to their opinions 
as to legal rights of the parties.2® The court, where 
such a verdict is proper, should instruct the jury 
in sueh form that it may find in favor of or against 
any one or more of several defendants,*° and, in a 
negligence case, an instruction warning the jury 
against basing liability on anything but negligence 
should be given where the jury were not otherwise 
warned.*! Where the instructions given for a party 
were substantially in the words of his pleading an 
instruction that his pleading is merely an unsworn 
statement of what he alleges and neither proves 
nor tends to prove any allegation therei should be 
given.?? 

Viewing premises. In personal injury cases the 
jurors should be warned, in the absence of mutual 
agreement of the parties litigant, to refrain from 
visiting the scene of the accident or viewing the 
situation for themselves.?? Where a view of the 
premises is permitted, the jury should generally be 
instructed with regard to the law in such e¢ases,** 
and such instruction should generally include a cau- 
tion that the jurors are not to consider their own 
observations as evidence, but that they must base 
their verdict solely upon the evidence offered in. the 


case, and that the viewing of the premises is solely ) 


for the purpose of enabling them more intelligently 
to apply the testimony to the issues before them.*® 


Conflict in testimony.*® Where the testimony of 
experts is conflicting, the trial court should instruct 
the jury to reconcile the contradictions?’ and as to 
their duty if they are unable to do so.38 


[§ 559] b. Cautions against Sympathy or Preju- 
dice. The giving or refusal of instructions that the 
jury are not to be influenced by sympathy or preju- 
dice is ordinarily a matter of discretion with the 


signed by defendants jointly and in 
which defendants set up fraud in pro- 
curing the notes, where it appeared 
that certain of alleged fraudulent 
representations were made to _ indi- 
vidual defendants and by different 
persons, under Code (1897) § 3730, 


405. 


(W.Va.) 163 S.B. 
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156 P. 587, 80 Or. 140. 


16. Weiss v. Pittsburgh Rys. Co., 
89 A. 586, 242 Pa. 506; Cohen v. Phil- 
adelphia Rapid Transit Co., 77 A. 500, 
228 Pa. 243. 

Cross references: ; 
Cautionary instructions as to proba- 

tive effect of facts see supra § 545. 
Duty to state or review evidence see 

Supra §) 539. 

Instructions as to determination of 
weight and pga of evidence 
see supra § 54 
17. Smith v. eRe 200 I1l.App. 


; McGonigal v. Pittsburgh Rys. 
Co., 89 A. 805, 243 Pa. 47. 


18. Chicago, ete; Re Cos Vv. Bur= 
ridge, 71 N.E. 838, 211 Tl. 9 [rev 107 
Ill.App. 23]; Chicago, Ctcs ahs 1OOn eva 
Stonecipher, 90 I1].App. 511. But see 


Chicago, etc., Co. v. Clark, 134 Ill. 
App. FG [aft 83 N.E. 286, 231 Ill. 
548] (holding that such instructions 
are unnecessary and superfluous). 

19. Illinois Commercial Men’s As- 
soc. v. Perrin, 139 Ill.App. 543. 

20. Chicago Union Traction Co. y. 
O’Brien, 219 Ill. 308, 76 N.E. 341 [rev 
et Teeny? ‘App. 183]. 


21. Bradley v. Kerns, 188 A. 130, 
106 ee 383; Pietrycka Vv. Simolan, 
. 310, 98 Conn. 490. 


620. 


[a] Nine or more.—Louisville 
Cemetery Ass’n v. Downs, 45 S.W. 
(2d) 5, 241 Ky. 773; Wilder v. Bailey, 


25 S.W.(2d) 381, 238 Ky. 238. 
[b] Requirement of unanimity.— 


Emery v. Monongahela West Penn 
Pap le Service Co., (W.Va.) 163 S.E. 


24. Birmingham Stove & Range 
on v. Lawler, 66 So. 897, 11 Ala.App. 


25. Emery v. Monongahela West 
ae: Service Co., (W.Va.) 163 


26. Peterson v. Chicago & O. P. 
Elevated R. Co., 103 N.E. 252, 260 Ill. 
280 [rev 176 Ill.App. 218]. 


Duty to submit issues and theories 
of case see supra §§ 533-538. 


27. Sikes v. Seckinger, 
OL yo) RGraiany Oven 

28. St. Louis Southwestern Ry. 
Co. of Pexas rigead ate (Tex.Civ. 
App.) 125 S.W. 334 


29. Stine Oil & Ges Co. v. English, 
(Tex.Civ.App.) 185 S.W. 1009. 


30. McLaughlin-Gormley-King Co. 
v. Hauser, 202 N.W. 574, 200 Iowa 210. 


[a]. Thus, in an action on notes 


160 S.E. 


it- was incumbent on the court to in- 
struct the jury in such form that it 
could have found in favor of or 
against any one or more of idefend- 
ants, and failure to do so was error. 
McLaughlin-Gormley-King Co. Vv 
Hauser, 202 N.W. 574, 200 Iowa 210. 


Duty to instruct as to form of ver- 
dict see infra § 561. 


sl. Soho v. Meyers, 153 A. 27, 
160 Md. 20 


32. NE Fy0 v. Krzepton, 233 Ill. 
App. 320. But see Hilderbrand vy. 
Baldwin, 233 Ill.App. 278 (holding 
that such instruction might have been 
proper, but it was not error to re- 
fuse it). 


33. Southern Traction Co. vy. Wil- 
son, (Tex.Commn.App.) 254 S.W. 1104 
[rev (Civ.App.) 241 S.W. 636]. 

34. High v. Waterloo, C. F. & N. 
Ry. Co., 190 N.W. 331, 195 Iowa 394. 

35. High v.'Waterloo, C. F. & N. 
Ry. Co., supra. 

36. Duty of court to point out that 
testimony of wines was contradict- 
ed see supra § 539 

37. McGonnell v. Pittsburgh 
Co., 83 A. 282, 234 Pa. 396. me Hine: 


38. McGonnell v. Pittsburgh Rys. 
Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


% 
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§§ 559-562] 


court.*® The parties are not entitled to a cautionary 
instruction of this character in the absence of spe- 
cial circumstances connected with the trial, which 
would make such instruction essential to a fair 
trial,#° but the instruction should be given where 
it is apparent that the evidence in the 
ly to appeal strongly to the sympathy of the jurors,*? 
a popular prejudice 
against a party, it is his duty to state the law so 
clearly and unequivocally as to leave the jury no 


and where the court discovers 


escape from their duty.*? 


[§ 560] 11. Influence of Arguments of Counsel.** 
The court should instruct the jury to disregard im- 
proper assertions of counsel on argument,** particu- 
larly where such assertions are caleulated to preju- 
dice the complaining party.*® It has been held, how- 
ever, that it is not error to refuse charges requested 
to meet the argument of opposing counsel;#® and 
the court cannot be required, in advance of the argu- 
ment, to instruet on the province of counsel in areu- 


Ark.—St. Louis, ete., R. Co. v. 
Paup, 22 S.W. 213; St. Louis, etc., R. 
oie v. Lyman, 22 S.W. 170, 57 Ark. 

12. 

Cal.—Parker v. Otis, 62 P. 571, 927, 
130 Cal. 322, 92 Am.S.R. 56 [aff 23 
S.Ct. 168, 187 U.S. 606, 47 L.Ed. 323]; 
Spear v. United Railroads of San 
Francisco, 117 P. 956, 16 Cal.App. 637. 


Ill.—Birmingham F. Ins. Co. v. Pul- 
ver, 18 N.E. 804. 126 Ill. 329, 9 Am. 
S.R. 598 [aff 27 Ill.App. 17]. 


Iowa.—Siesseger v. Puth, 234 N.W. 
540, 211 Iowa 775; Healey v. Citizens’ 
Gas & Electric Co., 201 N.W. 118, 199 
Towa 82, 38 A.L.R. 1226. 


Kan.—Central Branch Union Pac. 
R. Co. v. Andrews, 21 P. 276, 41 Kan. 
370. 


Mo.—Derrington v. Southern Ry. 
Co., 40 S.W.(2d) 1069; 328 Mo. 283 
[cert den 52 S.Ct. 37, 284 U.S. 662, 
76) To, id... 561). 

Neb.—Blackwell v. Omaha Athletic 
Club, 242 N.W. 664, 123 Neb. 332; 
Copeland v. Omaha & C. B. St. R. Co., 
151 N.W. 947, 98 Neb. 42: Hoskovec 
v. Omaha St. Ry. Co., 123 N.W. 305, 
85 Neb. 295. 

N.J.—Sandler v. Hudson & M. R. 
Co., 151 A. 99, 8 N.J.Misc. 537 [aff 156 
A. 459, 108 N.J.Law 203]. 

Or.—Nordin v. Lovegren Lumber 
Co., 156 P. 587, 80 Or. 140. 


Va.—Powhatan Lime Co. v. Whet- 
zel’s Adm’x, 86 S.E. 898, 118 Va. 161. 

Wash.—Lindsey v. Elkins, 283 P. 
447, 455, 154 Wash. 588 [quot Cyc]. 

40. ‘U.S.—Union Cent. L. Ins. Co. v 
Skipper, 115 F. 69, 52 C.C.A. 663 

Ala.—Snedecor v. Pope, 39 So. nets! 
143 Ala. 275. 


Cal.—Spear v. Wnited Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637. 


Idaho.—New England Nat. Bank of 
Kansas City v. Hubbell, 238 P. 308, 
41 Idaho 129. 


Iowa.—Mitchell v. Mystie Coal Co., 
179 N.W. 428, 189 Iowa 1018. 


Kan.—Central Branch Union Pac. 
R. Co. v. Andrews, 21 P. 276, 41 Kan. 
370. 

Mass.—Hinckley v. Perrin, 149 N.E. 
320, 253 Mass. 527. 

Mo.—Johnson yv. St. Louis, etc., R. 
Con sisesS. Wi liaelvo Mo..307; Turner 
v. Southwest Missouri R. Co., 120 S. 
W. 128. 188 Mo.App. 143. 


Neb.—CGopeland v. Omaha & C. B. 


TRIAL 


ease is like- 


sequences which 


[64 C.J.] 627 


ing the case, as misconduct cannot be anticipated on 
the part of counsel.*? 


[§ 561] 12. Form and Effect of Verdict.+® 
quested instruction giving a form of verdict if the 
jury found for the party proffering it should be 
given,*® and the jury should be instructed to indi- 
cate by their verdict whether they awarded only 
actual, or both actual and punitive, damages.°° 
court is not bound to instruct the jury as to the con- 


A re- 


The 


will flow from their verdict,°! but 


should instruct that the jury is not concerned as to 


action.°* 


St. R. Co., 151 N.W. 947, 98 Neb. 42. 


Va.—P. Lorillard Co. v. Clay, 104 
S.E. 384, 127 Va. 734; Powhatan Lime 
Co. v. Whetzel’s Adm’x, 86 S.E. 898, 
118 Va. 161. 


Wash.—Lindsay v. Elkins, 283 P. 
447, 455, 154 Wash. 588 [quot Cyc]; 
Cloherty v. Griffiths, 144 P. 912, 8 
Wash. 634. 


[a] Rule applied.—(1) Refusal of 
an instruction that the jury should 
not be influenced by the fact that one 
party to the action is a large cor- 
poration is not error, where there is 
no reason to distrust the integrity of 
the jury or impute partiality to them. 
New England Nat. Bank of Kansas 
City v. Hubbell, 238 P. 308, 41 Idaho 
129. (2) The court need not admon- 
ish the jury to do justice and not con- 
sider defendant’s corporate character, 
after stating all that is necessary for 
its guidance. Turner v. Southwest 
Missouri R. Co., 120 S.W. 128, 138 Mo. 
App. 143. 


41. Smith v. Sanitary Dist. of Chi- 
cago, 103 N.E. 254, 260 Ill. 453; Wel- 
ton v. Iowa State Highway Commis- 
sion, 233: IN:W. . 876, 21¢. Jowa - 625; 
Chapman. v. Pfarr, 123 N.W. 992, 145 
Iowa 196; Hoag vy. Washington-Ore- 
gon Corporation, 144 P. 574, 147 P. 
756, 75 Or. 588; Wheeler v. Hotel 
Stevens Co., 127 P. 840, 71 Wash. 142, 
Ann.Cas.1914C 576. See Jones, etc., 
Co. v. George, 81 N.E. 4, 227 Ill. 64, 
10 Ann.Cas. 285 (instruction held nec- 
essary generally). 


[a] Argument of counsel.—In 
view of arguments of plaintiff's coun- 
sel, the court should have cautioned 
the jury to dismiss all personal feel- 
ing and sympathy which might be 
aroused by the appearance in court 
of the widow and children of plain- 


tiff’'s intestate. Smith v. Sanitary 
re Chicago, 103 N.E. 254, 260 
Ill. 453. 


42. Quinby v. Chester St. R. Co., 
2-Del.Cou (Pa.) 285.7 Ny, ete., (RI Cosev: 
Smith, 11 Heisk. (Tenn.) 455. 

43. Cross references: 

Case of misconduct of counsel gen- 

erally see supra §§ 807-312. 

Form, requisites, and pears! of 

instr uction see infra § 642 
Instructions as to duties of jury gen- 

erally see supra §§ 558, 559. 
EFOPRISeY of instruction see supra § 

Sl te 


44. Briggs v. Jones, 201 S.W. 118, 
132 Ark. 455; Illinois Cent. R. Co. v. 
Borders, 61 Ill.App. 55; Blizzard v. 


the ultimate effect of the verdict, but must decide 
the case on the issue presented by the testimony.®” 


[§ 562] D. Requisites and Sufficiency*—1. Giving 
and Delivery—a. Time for Giving.®? 
of a statute to the contrary, and: provided that ne 
prejudice results to the parties, the court may in- 
struct the jury at any time during the trial of an 
Instructing the jury after commencement 
of argument has been held not to be erroneous.*® 


In the absence 


It 


Applegate, 77 Ind. 516; Conaway vy. 
Shelton, 3 Ind. 334; Drumm-Flato 
Commission Co. v. Gerlach Bank, 81 
S.W. 503, 107 Mo.App. 426. 


45. State v. McCartney, 22 N.W. 
658, 65 Iowa 522; Missouri, ete, R. 


Co. v. Nordell, 50 S.W. 601, 20 Tex, 
Civ.App. 362. 
46. Louisville & N. R. Co. v. Hol- 


Jand, 55 So. 1001, 1007, 173 Ala. 675 
[disappr Haynes v. McRea, 13 So. 270, 
101 Ala. 3818]; Birmingham Ry., 
Light & Power Co. v. Morris, 50 So. 
198, 163 Ala. 190; Birmingham Wa- 
terworks Co. v. Copeland, 50 So. 57, 
161 Ala. 310; Birmingham R., etc., 
Co. v. Chastain, 48 So. 85, 158 Ala. 


421; Moss v. Mosely, 41 So. 1012, 148 
Ala. 168. 

47. Parrish v. Parrish, 72 P. 844, 
67 Kan. 323. 


48. Duty to instruct as to: 
Duties of jury generally see supra §§ 
558, 559. 
Speculative or quotient verdicts see 
supra § 557. 
Preparation of form of verdict by 
court see infra § 870. 


49. Douvia v. City of Ottawa, 200 
T1l.App. 131. 


50. Richardson v. Atlantic Coast 
Line R. Co., 98 S.E. 1382, 111 S.C. 359: 


Duty to instruct on determination 
oer oma of recovery see supra § 


61. Smith ~ vow ROoSs. ood) «A DDuD.Ge 
348; Purple v. Greenfield, 138 Mass. 
1; Keller v. Strasburger, 90 N.Y. 379; 
Waffle v. Dillenback, 38 N.Y. 53, 4 
ADD. Pr.N.S. 457... 5. Transcr. A. 524s 
Panama R. Co. v. Johnson, 17 N.Y.S. 


777; Elliott v. Brown, 2 Wend. (N.Y.) 
497, 20 Am.D. 644; Stowe v. La Con- 
ner Trading, ete., Co., 80 P. 856, 81 
P. 97, 39 Wash. 28. 

52. Friedlander Bros. v. Kassell, 
144 S.H. 143, 88 Ga.App. 443. 


Instructions as to duties of jury 
generally see supra §§ 558, 559. 

53. Time for making request for 
instruction see infra §§ 686-688. 


54. Mann’s Adm’r v. Reynolds, 150 
S.W. 329, 150 Ky. 313; Paducah’ Trac- 
tion Co. v. Sine, (Ky.) 11 S.W. 356. 
And see cases infra notes 55-68. 


55. Dyer v. Griffith, (Mo.) 261 S. 
W. 100; Shaw v. Mutual Protective 
Ins. Co., (Mo.App.) 9 S.W.(2d) 685; 
Proctor v. Home Trust Co., 284 SW. 
156, 221 Mo.App. 577. 


*By JOHN F. McDONALD 


(§§ 662-593). 
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may not be improper, after defendant has concluded 
his argument and while plaintiff is making his con- 
cluding argument, to give an instruction which has 
previously been refused,®® and this is particularly 
true where it would have been error not to give the 
particular instruction at the later time.°* Practice 
has sanctioned the-giving of instructions after the 
conclusion of argument;°* but notwithstanding the 
giving of instruetions after the conclusion of all 
the arguments to the jury may not be approved as 
a practice,®® giving an instruction at such time is 
not necessarily improper.®® The refusal of the court, 
at the time certain evidence is admitted, to give an 
instruction limiting the scope of such evidence is 
not improper where the court states it will instruct 
at the proper time. In any event, the court is not 
called upon to express its opinion on the burden of 
proof before the conclusion of the evidence.°? That 
the judge, after fully charging all the contentions 
of one party, failed to charge one of the principal 
contentions of the opposite party until after the 
charge in chief is not a valid objection.*® It may not 
be improper to deliver an additional instruction to 
the jury after the time the case is originally sub- 
mitted to them.°* 


Statutory provisions requiring the court to charge 
the jury before argument on request of counsel 
have been held to be mandatory;°° and at any rate, 
where requested instructions correctly state the law 
applicabie to the facts in a particular case, and are 
not misleading, it is not improper for the court to 
give such instructions before argument.®* A provi- 
sion that, after the argument is concluded, the court 


56. Mann’s Adm’r v. Reynolds, 150 
S.W. 329, 150 Ky. 313. 
57. Mann’s Adm’r v. Reynolds, 150 


when submitting 


TRIAL 


297, 182 Ark. 280), (2) that the court, 
a case, 
state the number 


[$§ 562-564 


shall charge the jury does not forbid the giving of 
specific instructions as to the law at the conclusion 
of the evidence and before argument.®* The action 
of the court, after submission of a case to the jury, 
in directing them to return to the jury room to an- 
swer a special issue which has been submitted to 
them in the general charge but which they have 
failed to answer is not a violation of a statute re- 
quiring that instructions be submitted to the jury 
before argument.**® 


[§ 563] b. Delivery in Open Court and in Pres- 
ence of Counsel. It is a rule of universal applica- 
tion that instruetions to the jury must be delivered 
in open court,°® in order that the parties may have 
an opportunity to know what they are, except to 
them if desired, and ask other explanatory instrue- 
tions if deemed necessary.‘° - 


Presence of parties and of counsel.?! Instructions 
must be delivered in the presence of the parties or 


2 


their counsel.*? 


[§ 564] c. Manner of Delivery.** It is improper 
for the court to say that instructions are given 
subject to be qualified by instructions given for the 
opposite party without designating the qualifica- 
tion intended,** that they may be considered as giv- 
en as far as they are consistent with the general 
charge and refused as far as they were inconsistent 
therewith,’® or that the jury might use them so 
far as practicable in arriving at a verdict.7® It is 
not improper for a court in delivering instructions 
to inquire of counsel as to their views in connection 
with the instruetions.*7 


it forbids giving them at the time 
evidence is admitted under special 
instructions.” Zimmerman v. Second 


failed to 
of jurors which 


DaWeuaco: . loOn key. 313. 
58. See case infra this note. 


[a] In North Carolina the prac- 
tice is to instruct after argument. 
Teasley v. Burwell, 153 S.E. 607, 199 
INOH IE 


59. Paducah Traction Co. v. Sine, 
(Ky.) 11 S.W. 356; Weant v. South- 
ern Trust & Deposit Co., 77 A. 289, 112 
Md. 463. 


60. Weant v. Southern Trust & De- 
posit Co., supra. 

{a] Explaining instructions al- 
ready given.—Where something has 
been said in the course of the argu- 
ment which the court deems, requires, 
or makes it appropriate that instruc- 
tions already given should be explain- 
ed, the giving of such an explanatory 
instruction at the close of the argu- 
ment does not constitute reversible 
error. Weant v. Southern Trust & 
Deposit Co., 77 A. 289, 112 Md. 463. 


61. Courter vy. George W. Chase & 
Son Mercantile Co., 299 S.W. 622, 222 
Mo.App. 43. 


62. Hovey v. Hobson, 55 Me. 256. 


63. Patterson v. Campbell, 71 S.E. 
1117, 136 Ga. 664. 


64. Paducah Traction Co. y. Sine, 
(Ky.) 11 S.W. 356. 


[a] For example.—(1) While, un- 
der a statute permitting less than all 
jurors to return a verdict, the better 
practice is to inform the jury, when 
submitting the case, of the number 
of jurors which can return a verdict, 
instead of withholding such informa- 
tion until the jury disagree (Hemp- 
stead County y. Gilbert, 31 S.W.(2d) 


For later cases, developments and changes in the law see Aunotations, 


could return a verdict, but gave the 
jury such information later, was not 
error (Hempstead County v. Gilbert, 
supra). (3) Unanimity of jury to re- 
turn verdict see infra § 872. 

65. Cincinnati Traction Co. v. Kro- 
Ber lolly Neto eli Lee OM TOn St. uc Oes 
Village of Monroeville vy. Root, 44 N. 
E. 237, 54 Ohio St. 523; Baltimore & 
O. R. Co. v. Shober, 176 N.EB. 88, 38 
Ohio App. 216; Dunham v. Mulby, 156 
N.E. 608, 24 Ohio App. 509; John 
Bright Shoe Stores Co. v. Scully, 156 
N.E. 155, 24 Ohio App. 15; Cress v. 
Stark, 14 Ohio N.P.N.S. 545; Inter- 
national & G. N. Ry. Co. v. Parke, 
(Tex.Civ.App.) 169 S.W. 397. 


[a] Including in general charge 
after argument the substance of a 
party’s charge which was properly 
requested to be given before argu- 
ment is not a compliance with. the 
statute. John Bright Shoe Stores Co. 
eS Scully, 156 N.E. 155, 24 Ohio App. 


66. Goebel v. Hummel, 
223, 21 Ohio App. 486 


67. Zimmerman v. Second Nat. 
ema 156 N.H. 157, 158, 24 Ohio App. 


“If special instructions, so given, 
are correct statements of the law, 
and applicable to the issues, giving 
them at such times is not erroneous.” 
Zimmerman v, Second National Bank, 
supra. 

_[a] Rule applicable to instruc- 
tions on admission ef evidence.— 
“This section does not forbid the giv- 
ing of specific instructions as to the 
law at the conclusion of the evidence 
and before argument, any more than 


153 N.E. 


National Bank, 156 N.E. 157, 158, 24 
Ohio App. 48. 


68. Richardson v. Wilson, (Tex. 
Civ.App.) 178 S.W. 566 [rev on other 
grounds (Commn.App.) 213 S.W. 613]. 

69. O’Connor v. Guthrie, 11 Iowa 
80; Taulborg v. Andresen, 228 N.W. 
528, 119 Neb. 273, 67 A.L.R. 642; Hun- 
sicker v. Waidelich, 153 A. 335, 302 
Pa. 224. 

_¥Further instructions after submis- 
hoe of case to jury see infra §§ 834— 
od. 

70. 
80. 


71. In criminal prosecutions see 
Criminal Law § 2558.- 

Necessity for presence of parties or 
counsel at instructions after submis- 
sion of cause see infra § 839. 


72. Alabama Great Southern R. Co. 
v. Arnold, 2 So. 337, 80 Ala. 600; Hun- 
aera: Waidelich, 153 A. 335, 302 

a. . 


O’Connor y. Guthrie, 11 Iowa 


73. Manner of giving requested in- 
apenenien generally see infra §§ 719-— 


Reading or delivery of written in- 
structions see infra § 589. 

Signing, sealing, numbering, and 
marking “given” or “refused” see in- 
fra §§ 587, 588, 712. 

74. Gregory’s Heirs v. Ford, 5 B. 
Mon. (Ky.) 471. 

75. Jones v. Seaboard Air Line R. 
Go.,, 45,S.H...188, 67 S.C. 181 

76. Duthie v. Washburn, 58 N. 
380, 87 Wis. 231. Babe 


77. McShane y. 


uillin, 2 i 
47 Idaho 542. _ be ae 


same title and section number, 


§§ 565-566] 


[§ 565] 2. Form, Language, and Arrangement’: 
Aside from the specific formal 
requisites hereinafter set forth,’® no precise form 
of expression is necessary in giving instructions.®° 
Accordingly the duty to instruct the jury, imposed 
upon the trial court, necessarily involves a large 
discretion as to the form and style in which instrue- 
tions shall be given,*! so long as the judgment of the 
jury is in no degree subordinated to the opinion of 


—a. In General. 


TRIAL 


Test. 


the court on the facts,®* and the law is stated cor- 


rectly.§* 


eisely and intelligibly.’® 


[a] Discretion.—“While not com- 
mending this practice, it was a pro- 
cedure largely within the discretion 
of the trial judge.” McShane _ v. 
Quiilin, 277 P. +554, 561, 47 Idaho 542. 

{b] “He had the right to correct 
his instructions as they were being 


given.” McShane v. Quillin, 277 P. 
554, 561, 47 Idaho 542. 
78. In criminal prosecutions see 


Criminal Law §§ 2353 et seq. 


79. See infra §§ 567-590. 
80. U.S.—Smith v. Bank of Glade 
Spring, 12 F.(2d) 535. 


Ala.—Thierry v. Oswell, 102 So. 903, 
212 Ala. 418. 


Fla.—Hutchins & Co. v. Sherman, 
89 So. 430, 82 Fla. 167. 

Mo.—Sturgis v. Kansas City Rys. 

o., (App.) 228 S.W. 861, 865; Winter 
v. Supreme Lodge K. P., 69 S.W. 662, 
96 Mo.App. 1. 


Mont.—Lingquist v. Seibold, 199 P. 
709, 62 Mont. 162 [rev on other 
grounds 204 P. 170, 62 Mont. 166]. 


N.H.—Walcott v. Keith, 22 N.H. 
196. 


Vt.—Holbrook v. Hyde, 1 Vt. 286. 


“There is no fixed form of expres- 
sion to be used in instructions.’ 
Sturgis v. Kansas City Rys. Co., su- 
pra. 

“Absolute precision and technical 
nicety of expression are not requir- 
ed.” Hutchins & Co. v. Sherman, 89 
So. 430, 431, 82 Fla. 167. 

[a] Mere phraseology of an in- 
struction does not render the instruc- 
tion improper if its practical bearing 
of such phraseology on the result is 
correct. Winter v. Supreme Lodge K. 
BP: 69) Siw. 662, 96 Mo.App. 1. 

{b] Instructions held not improp- 
er as to form generally.—Lockerman 
v. Eastern Shore Trust Co., 126 A. 140, 
146 Md. 440; Reutner, Klaus & Co. 
v. Nelson Chesman & Co,, (Mo.App.) 
9 S.W.(2d) 655. 


{[c] Instructions held improper as 
to form generally.—Campbell v. Ger- 
mania Fire Ins. Co. of New York, 158 
N.W. 63, 163 Wis. 329. 

81. U.S.—Continental Imp. €o, v. 
Stead, 95 U.S. 161, 24 L.Ed. 403. 

Colo.—Moffatt v. Tenney, 30 P. 348, 
17 Colo, 189. 

Mich.—Mawich y. Elsey, 
587, 10 N.W. 57, 47 Mich. 10. 

Minn.—O’Rourke vy. Duluth St. Ry. 
Co., 195 (N.W. 896, 157 Minn. 187; 
Flick v. Ellis-Hall Co., 165 N.W. 135, 
138 Minn. 364. 

N.C.—Davis v. Long, 126 S.E. 321, 
189 N.C. 129. 


Ohio.—Beck ve easte) 162 N.E. 810, 
28 Ohio App. 508 


8 N.W. 


However, it is said that departures from 
approved forms of instruction are to be avoided,*+ 
and that this is so even though the courts may be 
able by such departure to state the law more con- 
That instructions are not 
couched in the best language does not render them 
improper,®® and a slight inaccuracy of language 


ble.°? 


$.C.—Joyner v. Atlantic Coast Line 
RELCO, A SoS 25 Od Sse. LO: 


Wash.—Hutchins v. School Dist. 
No. 81 of Spokane County, 195 P. 1020, 
114 Wash, 548. 


[a] Otherwise stated.—(1) ‘The 
triai court must necessarily have 
some latitude in the expression of the 
language to be used, so long as he 
correctly states the substance of the 
law.”’ O’Rourke v. Duluth St. Ry. Co., 
195 N.W. 896, 897, 157 Minn. 187. (2) 
“The particular language to be used 
in properly expressing the rules, are 
[is] at the choice of the trial court.” 
Hutchins v. School Dist. No. 81 of 
Spokane County, 195 P. 1020, 1022, 114 
Wash. 548. 

[b] Court’s own language.—The 
court may charge the law of the case 
in its own language. Joyner v. At- 
lantiec Coast Line R. Co., 74 S.E. 825, 
STS: Coal OAs 


Authority or duty of court to in- 
struct jury generally see supra §§ 
461 et seq. 

82. Mawich v. Elsey, 8 N.W. 587, 
10 N.W. 57,°47 Mich. 10; Flick v. El- 
ey €o.;, 165"N- W.. 135, 138-Minnt 
0 4, 


S83. See cases supra notes 81, 82. 


84. Berkovitz v. American River 
Gravel, Co.j2 15! (Px, 675, 91. Calini oss 
Anderson v. Horlick’s Malted Milk 


Co., 119 N.W. 342, 137 Wis. 569. 
85. Miller v. Panhandle & S. F. Ry. 
Co., (Tex.Civ.App.) 35 S.W.(2d) 194; 


Anderson v. Horlick’s Malted Milk 
Co., 419 N.W. 342, 137 Wis. 569. 

[a] “Tt <is) al 
ways safer to lay down familiar rules 
in language universally adopted and 
approved than to give a new version 


in more doubtful language.’ Miller 
v. Panhandle-& S. EF. Ry..Co.. (Tex. 
Civ.App.) 35 S.W.(2d) 194. 

86... U.S. ¥., Conklin, Wl SWally (CW: 
S.) 644, 17 L.Ed. 714; Langdon v. 
Wintersteen, 78 N.W. 501, 58 Neb. 
2185 Stull vy. Stull, 96. NojW. 196, 1 


Neb. (Unoff.) 380, 389; Reese v. Mor- 
gan Silver Min. Co., 54 P. 759, 17 Utah 
489; Webb v. Ritter, 54 S.E. 484, 60 
W.Va. 1938. See Gnatek v. Chicago 
Rys. Co., 182 Ill.App. 392. 


87. Street v. Hodgson, 115 A. 27, 
139 Md. 1387. 


Ss. Reivitz: “v. Chicago Rapid 
Transit Co., 158 N.E. 380, 327 Ill. 207; 
Funk v. Babbitt, 41 N.E. 166, 156 Ill. 
408; Eckels v. Cooper, 136 I1].App. 
60; Public Nat. Bank of New York 
v. Patriotic Ins. Co. of America, 144 
A. 566, 105 N.J.Law 477; Lenz v. 
Public Service Railway Co., 121 A. 
741, 98 N.J.Law 849; Osborne v. 
Montgomery, 234 N.W. 372, 379, 203 
Wis. 223. 


“An instruction should be held suf- 
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will not necessarily invalidate an instruction.*? 


So long as the law is stated correctly and 
intelligibly, the ultimate test of the soundness of 
instructions, it has been said, is not what the in- 
eenuity of counsel ean, at leisure, work out the in- 
structions to mean, but how and in what sense, un- 
der the evidence before them, and the circumstances 
of the trial, would ordinary men and jurors under- 
stand the instructions.*$ 


[§ 566] b. Omissions.®® 
necessary for the jury to come to a proper verdict 
may invalidate an instruction.®° 
liptical instruction may be improper,®! particularly 
where the ellipsis makes the instruction unintelligi- 
Thus a failure to state a necessary qualifica- 
tion of a legal rule may invalidate an instruction,°* 


Omissions of matters 


Therefore, an el- 


ficient in law if, as applied to the 
facts of the particular case in which 
the instruction is given, it affords the 
jury such a knowledge of the law as 
will enable it in that case to reach 
a just result.”” Osborne v. Montgom- 
ery, supra. 

[a] Excerpt.—(1) ‘In determining 
whether an excerpt taken from the 
charge of the court erroneously in- 
structs the jury as to the law of the 
case the niceties and the literalities 
of language must be disregarded and 
the excerpt must be construed as con- 
veving to the jury that meaning 
which the jury must necessarily have 
understood it to convey.” Georgia 
Ry. & Power Co. v. Shaw, 149 S.E. 
657, 659, 40 Ga.App. 341. (2) “Where 
the excerpt contains an ambiguous 
statement as to the law, or is sus- 
ceptible of two constructions, the 
sense in which it must have been un- 
derstood by the jury may be deter- 
mined in the light of other provisions 
in the charge.”’ Georgia Ry. & Power 
Co. v. Shaw, supra. 


[b] Instructions need not be free 
from astute criticism.—‘‘We do not 
think the court should strain the re- 
quirements of justice by requiring 
the instructions to be drawn with 
such technical nicety as to be entirely 
free from astute criticism; but we 
should rather be guided by the test 
as to whether or not the jury would 
get from the instructions a correct 
understanding of the rules by which 
they were to determine the issues in- 
volved.” Torreyson v.. United Rys. 
of St. Louis, 129 S.W. 409, 411, 144 
Mo.App. 626. 


89. Construction of instructions as 
whole see infra §§ 747-762. 


90. Louisiana Ry. & Nav. Co. of 
Texas v. Brewer, (Tex.Civ.App.) 275 
S.W. 181. 


[a] Reason for rule.—Instructions 
should not require juries to indulge 
in a process of legal reasoning. Lou- 
isiana Ry. & Nav. Co. of Texas v. 
Brewer, (Tex.Civ.App.) 275 S.W. 181. 


91. Nashville Broom & Supply Co. 
v. Alabama Broom & Mattress Cox 
100 So. 132, 211 Ala. 192; Washam v. 
Beaty, 99 So. 1638, 210 Ala. 635; Mar- 
bury Lumber Co. v. Heinege, "85 So. 
453, 204 Ala. 241; McLeod Lumber Co. 
Vv. Neighbors, 114 So. 176, 22 Ala.App. 
204; Southern Ry. Co. v. Jones, 109 
So. "894, 21 Ala.App. 547; McWhorter 
v. Bluthenthal, 33° So. 552; 136 Ala. 
568, 96 Am.S.R. 43. 


92. Marbury Lumber Co. v. Heine- 
ge, 85 So. 453, 204 Ala. 241; MeWhor- 
ter v. Bluthenthal, 33 So. 552, 136 Ala. 
568, 96 Am.S.R. 43, 


93. Louisiana Ry. & Nav. Co. of 
Texas v. Brewer, (Tex.Civy.App.) 275 
S.w. 181. 
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as may the failure to insert the negative word 
On the other hand, even the entire omis- 
sion of a word or phrase,®® which, when supplied, re- 
verses the literal meaning of the sentence,?® may 
not vitiate an instruction where the jury could not 
have been misled and the instruction must have been 
An instruction is 
not vitiated by the omission of the words “from the 
those words can be implied.°‘ 
Similarly, an instruction is not improper for omit- 
ting to tell the jury that, if they believed from the 


“not.’?94 


understood by them as intended. 


evidence” where 


94. Carleton Min., etc., Co. v. Ry- 


anweoS P40 2'79,)129) Colo. 401, 


[a] When jury would not be like- 
ly te detect omission, and supply the 
omitted word ‘not,’ and would have 
no right to do so in any case, the 
omission will invalidate the instruc- 
tion in which the word is omitted. 
Carleton Min., etc., Co. v. Ryan, 68 
2095 29) Colo. 401. 


95. Ala.—Newell Contracting Co. 
v. Glenn, 107 So. 801, 214 Ala. 282. 


Ga.—Phillips Lumber Co. v. Bush, 
67 S.E. 806, 134 Ga. 323; Howard v. 
Georgia Ry. & Power Co., 133 S.E. 57, 
35 Ga.App. 273. 

Jll.—Madrey v. Meyers, 140 Ill.App. 
218. 

Ind.—Anderson v. Anderson, 
E. 724, 128 Ind. 254. 

Iowa.—Abraham v. Hartford Fire 
Ins. Co., 244 N.W. 675. 


Kan.—Columbus v. Neise, 65 P. 643, 
63 Kan. 885. 


Miss.—Lucedale Automobile Co. v. 
Daughdrill, 123 So. 871, 154 Miss. 707. 


Mo.—Shirley v. Kansas City South- 
ern Ry. Co., 298 S.W. 125, 221 Mo.App. 
1158. 


Tex.—Wichita Falls, R. & Ft. 
Worth Ry. Co.;\ (Civ.App.) 12) Sow. 


27 N. 


(2d) 1082; St. Louis Southwestern 
Ry. Co. of Texas v. Wilbanks, (Civ. 
App.) 262 S.W. 187; Missouri, etc., 


R. Co. v. Redus, 118 S.W. 208, 55 Tex. 
Civ-App:., 2055) Texas, ete.,) Riv ‘Col -v. 
Johnson, 106 S.W. 773, 48 Tex.Civ. 
App. 135. 


[a] Particular omissions held not 
to vitiate instructions.—(1) Omission 
of the conjunction ‘“‘and’’ where semi- 
colon made instruction clear and ac- 
curate. Shirley v. Kansas City South- 
ern Ry. Co., 298 S.W. 125, 221 Mo.App. 


1158. (2) “Difference.” Wichita 
Falls, & Fort Worth Ry. Co. v. 
Sparks, (Tex.Civ.App.) 12 S.W.(2d) 
1082. (3) “If,’ when clearly a 
clerical error, not materially af- 
fecting the meaning of the _ in- 
struction. Madrey v. Meyers, 140 
Ill.App. 218. (4) Omission to add to 


the words “If you believe” the words 
“from the evidence.” Phillips Lum- 
ber Co. v. Bush, 67 S.E. 806, 134 Ga. 
oZosco) Wook’ or “listen.” St) Lou- 
is Southwestern Ry. Co. of Texas v. 
Wilbanks, (Tex.Civ.App.) 262 S.Ww. 
187. (6) Omission to use the qualify- 
ing adverb ‘most’? before word “sat- 
isfactory’’ as commonly used in so- 
called “stock instruction.” Abraham 
v. Hartford Fire Ins. Co., (Iowa) 244 
N.W. 675. (7) “Proximate cause.” 
Lucedale Automobile Co. v. Ddugh- 
drill, 123 So. 871, 154 Miss. 707. (8) 
Omission of word ‘sole,’ in a charge 
on proximate cause, was not a fatal 
defect where the court used the defi- 
nite article ‘the’ in referring to the 
proximate cause. Howard v. Georgia 
Ry. & Power Co., 133 S.B. 57, 35 Ga, 
App. 273. 


96. See cases infra this note. 
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[a] Inadvertent omission of word 
“not” in an instruction, where not cal- 
culated to mislead the jury, does not 
vitiate the instruction. Missouri, etc., 
R. Co. v. Redus, 118 S.W. 208, 55 Tex. 
Civ.App. 205. 


[b] Omission of prefix “un” does 
not vitiate an instruction where the 
mistake is so obvious that it could 
not have misled the jury. Anderson 
v. Anderson, 27 N.E. 724, 128 Ind. 254. 


97. Roek Island, etc., R. Co. v. 
Leisy Brewing Co., 51 N.E. 572, 174 
Tll. 547; Holliday v. Burgess, 34 Ill. 
193; McGowan v. St. Louis Ore, etc., 
Co., 19 S.W. 199, 109 Mo. 518;  Milli- 
gan v..Chicago, etc., R. Co., 79 Mo, App. 
393; Rogers v. Warren, 75 Mo.App. 
ond Baker Vn uSansase Citys melC rer. 
Co., 52 Mo.App. 602. 


{a] Requirement in first part of 
instruction that the jury must base 
their findings upon the evidence ap- 
plies and extends to all subsequent 
clauses, so that the omission of words 
stating that requirement in the sub- 
sequent clauses is not improper. 
Rock Island, ete. R. Co. v. Leisy 
Brewing Co., 51 N.B. 572, 174 Ill. 547. 


98. Hoxie v. Pfaelzer, 167 Ill.App. 
79 


[a] Reason for rule.—‘‘While it is 
true that juries are to make their 
findings of fact under the instructions 
of the court, as to the law applicable 
to the case, and in coming to a ver- 
dict must apply the facts found to be 
true to the law as given them by the 
court, they are the sole judges of all 
controverted questions of fact, and 
they must find the facts from the evi- 
dence and not from the instructions 
of the court.” Hoxie v. Pfaelzer, 167 
Ill.App. 79, 83. 


99. Improper instructions as 
ground for reversal see Appeal and 
Error § 3186. 


In criminal prosecutions see Crim- 
inal Law § 2466. 


Want of as ground for new trial 
see New Trial § 79. 


1. U.S.—Cummings v. Pennsyl- 
vania R. Co., 45 F.(2d) 152. 
Cal.—Ritchey v. Watson, 268 P. 


345, 204 Cal. 387; 
Pash US 4eCaile Oe 


Mo.—Lewis v. Illinois Cent. R. Co., 
50 S.W,.(2d) 122; Gillette v. Laede- 
rich, (App.) 242 S.W. 112; Weddle v. 
Tarkio Hlectric & Water Co., (App.) 
230 S.W. 386. 


Neb.—Lincoln v. Beckman, 37 N.W. 
593, 28 Neb. 677. 


N.H.—Slocinski v. Radwan, 144 A. 
787,,83 N.H. 501, 68 A.L.R. 648. 


Ohio.—Mansfield Public Utility & 
Service Co. v. Grogg, 133 N.B. 481, 
103 Ohio St. 301; Cincinnati Street 
Ry. Co. v. Henkel, 176 N.E. 101, 38 
Ohio App. 2438, 247. 


Or:—Collins v. United Brokers Co., 
194 P. 458, 461, 99 Or. 556. 


W.Va.—Blevins v. Bailey, 135 S.B. 


In re Keithley, 66 
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[§§ 566-567 


evidence and “from the instructions” or “under the 
instructions of the court,” they may find for one 
party or the other.®® 


[§ 567] c. Particular Requisites of Form and Lan- 
guage—(1) Certainty, 
larity®°—(a) In General. Instructions should be in 
plain and simple language,’ but instructions couched 
in language in its ordinary sense are sufficient,” 
particularly where other instructions explain what 
is meant.? In general, however, it is well for trial 


Definiteness, and Particu- 


395, 397, 102 W.Va. 415. 


“Instructions should always be 
ae couched in plain, simple lan- 
guage, addressed to the common un- 
derstanding.” Collins v. United Bro- 
Kers Co., supra. 


“Instructions must state the law in 
plain language not susceptible of mis- 
construction or misunderstanding.” 
Cincinnati Street Ry. Co. v. Henkel, 
supra. 


“An instruction should be so simply 
prepared that the mind’of the average 
juror, untrained in legal distinctions, 
can readily grasp it.” Blevins v. 
Bailey, supra. 


[a] Reasons for rule.—(1) ‘The 
more simply and plainly instructions 
can be framed and cover the issues, 
the better the jury will understand 
them, and the less likely will they 
run counter to some rule of law.” 
Ritchey v. Watson, 268 P. 345, 347, 
204.Cal. 387. To same effect In re 
Keithley, 66 P. 5, 6, 134 Cal. 9; Wed- 
dle v. Tarkio Electric & Water Co., 
230 S.W. 386, 390. (2) ‘Instructions 
are presented for a jury’s considera- 
tion, not as conundrums or legal rid- 
dles, but for the jury’s information 
and guidance in the law of the case.” 
Cincinnati Street Ry. Co. v. Henkel, 
176 N.E. 101, 38 OhioApp. 243, 247. 


[b] “fhe criterion is the fair 
meaning of the language used.” Cin- 
cinnati Street Ry. Co. v. Henkel, 176 
N.E. 101, 38 OhioApp. 243, 247. 


{c] “The ideal or perfect charge 
is seldom, if ever, attained, and it 
is some degree less than perfection 
with which reviewing courts have to 
deal, and this is by no means strange 
or a condition not to be expected, as 
the trial judge is called upon to pre- 
pare and give his instructions to the 
jury at the proper stage of the trial, 
with very little time for research, de- 
liberation or analysis, and is often 
confronted with an unexpected shift 
or departure or change of tactics on 
the part of counsel in the develop- 
ment of the case.’’ Mansfield Public 
Utility & Service Co.’ v. Grogg, 133 N. 
EK. 481, 103 Ohio St. 301. 


2 Nichols v. Nelson, 252 P. 739, 80 
Cal.App. 590. 


[a] Reason for rule.—“The jury - 
are presumed to possess ordinary in- 
telligence and to understand the 
meaning and use of words in their 
common and ordinary application.” 
Nichols v. Nelson, 252 P. 739, 742, 80 
Cal.App. 590. 


Grammatical and clerical: errors 
and use of particular words and 
phrases see infra § 574. 


g. Nichols v. Nelson, 252 P. 739, 
743, 80 Cal.App. 590. 


“Where a court has used words or 
phrases in their customary and con- 
ventional sense, no complaint can be 
made, and especially where other in- 
structions fully advise the jury just 
what is meant.” Nichols v. Nelson, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


courts to adhere strictly to the use of well estab- 
lished words in their instructions.* 
should be comprehensive,’ but concise,® clear, and 


4. Nichols v. Nelson, supra. 


[a] Reason.—‘‘Departure from the 
beaten path always leads to doubt 
and uncertainty and imposes useless 
work upon appellate courts.’”’ Nichols 
rape 252 P. 739, 7438, 80) Cal. App. 
oI. 


5. Slocinski v. Radwan, 144 A. 787, 
83 N.H. 501, 63 A.L.R. 543; First Nat. 
Bank of Bluefield v. Croy, 150 S.E. 
904, 108 W.Va. 342. 


6. Swisher v. Kimbrough, 157 N. 
BE. 8238, 25 OhioApp. 233; First Nat. 
Bank of Bluefield v. Croy, 150 S.E. 
904, 108 W.Va. 342. 


7. Ala.—Mobile Light & R. R. Co. 
v. Forcheimer, 127 So. 825, 221 Ala. 
139; Riley v. Fletcher, 64 So. 85, 185 
Ala. 570. 


Cal.—People v. Hobson, 17 Cal. 424. 


Ill.—Piersol v. Massachusetts Mut. 
Life Ins. Co., 260 Ill.App. 578; Ed- 
wall v. Chicago, R. I. & P. Ry. Co., 208 
ill.App. 489; Gruenendahl v. St. Louis 
Consol. Coal Co., 108 Ill.App. 644; 
Chicago, ete., R. Co. v. Appell, 103 
Tll.App. 185. And see Kehl v. Abram, 
71 *N.E. 347, 210 Tl: 218, 102 Am.S.R. 
158 [aff 112 Tll.App- 77). 


Ky.—Utilities Appliance Co. v. 
Toon’s Adm’r, 45 S.W.(2da) 478, 241 


Ky. 823; Carl Const. Co. v. Miller, 29 
S.W.(2d) 545, 234 Ky. 794; Moore v. 
Damron, 164 S.W. 103, 157 Ky. 799: 


Louisville & N. R. Co. v. Moore, £50 
S.W. 849, 150 Ky. 692. 


Minn.—Rimmer v. Cohen, 215 N.W. 
198, 172 Minn. 134; O’Rourke v. Du- 
luth= Stz Ry.) Co:, 195 Naw. 896, 157 
Minn. 187; Gaffney v. St. Paul City R. 
Co., 84 N.W. 304, 81 Minn. 459. 

Mo.—Lewis v. Illinois Cent. R. Co., 
50 S.W.(2d) 122; Morris v. Morris, 28 
Mo. 114; Gillette v. Laederich, (App.) 
242 S.W. 112; Hegberg v. St. Louis & 
SLR. Co. Lat siws. 1925),164. Mo: 
App. 514. 

Neb.—Lang v. Omaha & C. B. St. 
R. Co., 147 N.W. 964, 96 Neb. 740; 
Lincoln vy. Beckman, 37 N.W. 593, 23 
Neb. 677. 


W.H.—Slocinski v. Radwan, 144 A. 
187, 83 N.H. 501, 63° A.L.R., 5438. 


N.M.—Marcus v. St. Paul Fire & 
Marine Ins. Co., 1 P.(2d) 567, 35 N.M. 
471. 


N.Y.—Van Vechten v. Griffiths, 4 
Abb.Dec. 487, 1 Keyes 104. 


Ohio.—Mansfield Public Utility & 
Service Co. v. Grogg, 133 N.E. 481, 103 
Ohio St. 301; Swisher v. Kimbrough, 
157 N.H. 823, 25 OhioApp. 233. 


Okl.—Hanson v. Kent & Purdy 
Ramt, Co.) 1297 Bs 7,136" OKlG 583, 


Tex.—Cauble v. Worsham, 70 S.W. 
737, 96 Tex. 86, 97 Am.S.R. 871 [rev 
(Civ.App.) 69 S.W. 194]; Allen v. 
Texas Traction Co., (Civ.App.) 149 
S.W. 195. 


Vt.— Gragg v. Hull, 41 Vt. 217. 


[a] “Instructions . . . should 
be So simplified as to enable a jury 
of ordinary, men to reach a conclu- 
sion.” Carl] Const. Co. v. Miller, 29 
S.W.(2d) 545, 547, 234 Ky. 794. 


{[b] Reasons for rule.—(1) It is 
the duty of the trial court to present 
to the jury the law applicable to the 
case in clear and intelligent language, 
so that jurors may readily compre- 
hend it. O’Rourke v. Duluth St. Ry. 
Co., 195 N.W. 896, 157 Minn. 187. (2) 
“The charge should state clearly 
the issues of fact and the principles 
of law governing them, thereby as- 
sisting the jury to accomplish the pur- 
pose desired—a verdict responsive to 
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Instructions 


the established facts and the law ap- 
plicable to them.” Swisher v. Kim- 


brough, 157 N.E. 823, 824, 25 Ohio 
App. 233. 
{e] Instruction which requires ex- 


planatory instruction to make it clear 
is insufficient. Mobile Light & R. R. 


Co. v. Fortheimer, 127 So. 825, 221 
Ala. 139. 
[d] Instructions with reasonable 


clarity stating substantive law of the 
case and ultimate facts shown by the 
evidence are sufficient. Adams v. 
Small, 3 P.(2d) 661, 151 Okl. 244. 


[e] Refusal of requested instruc 
tion.—It is not error to refuse an in- 
struction which is unintelligible and 
could in no way enlighten the jury. 
Barnes v. Grafton, 56 S.E. 608, 61 W. 
Va. 408. 


8. Ver-Vac Bottling Co. v. Hinson, ° 


128 A. 48, 147 Md. 267; Henry v. Il- 
linois,.Cent. R: Co. (Mo.), 282 S.W. 
423; Crete v. Childs, 9 N.W. 55, 11 
Neb. 252. See Dodge v. Bruce, 208 Ill. 
App. 570. 


9. Ark.—Laster v. Raper, 294 S.W. 
994 oe Arka lL Sa: 


Ga.—McPElwaney v. MacDiarmid, 62 
Stn 20sds ii Gaz 97. 


Me.—vVirgie v. Stetson, 73 Me. 452. 


Md.—Annapolis Gas & Plectric Co. 
v. Fredericks, 77 A. 53, 112 Md. 449; 
Robey v. State, 50 A. 411, 94 Md. 61, 
89 Am.S.R. 405; Blair v. Blair, 39 Md. 
556; Weber v. Zimmerman, 22 Md. 
156; Dorsey v. Harris, 22,-Md. 85; 
Kent v. Holliday, 17 Md. 387; Warner 
v. Hardy, 6 Md. 525; Wheeler v. State, 
7 Gill 343. 


Mich.—Herbstreit v. Beckwith, 35 
Mich. 93. ) 

Mo.—Henry v. Illinois Cent. R. Co., 
282 S.W. 423; Melican v. Whitlow 
Const. 3Co., °2738' \S.W. 86L:.. Garre ov. 
American Mut. Casualty Co., (App.) 
20 S.W.(2d) 540; Gillette v. Laede- 
rich, (App.) 242 S.W. 112; Harrison 
eet on 103 S.W. 585, 126 Mo.App. 


Or.—Russell vy. Oregon R. & Nav. 
Co., 102-P. 619,54 Or. 12:8; 

Vt.—Northern Trust Co. v. Perry, 
156 A. 906, 104 Vt. 44. 


3 wee Dodge v. Bruce, 208 I1l.App. 
70. 
[a] {Instruction should be so 


definite as to enable a man of ordi- 
nary intelligence to understand it. 
Russell v. Oregon R. & Nav. Co., 102 
PS 619 > 40 Ore 28: 


[b] Following statute.—An _in- 
struction which is as definite and in- 
telligible as the statute under which 
it is drawn and employing no techni- 
cal legal terms unintelligible to the 
lay mind is_ sufficiently’ definite. 
Mueller v. Holekamp, (Mo.App.) 260 
S.W. 118 


{c] Instruction held indefinite.— 
Harrison v. Franklin, 103 S.W. 585, 
126 Mo.App. 366. 


[d] Instruction held not too in- 
definite—Meredith v. Key System 
Transit Co., 267 P. 164, 91, Cal-App. 
448; City of Americus v. Phillips, 79 
S.E. 36, 13 Ga.App. 321; Foote v. Chi- 
cago, N. S. & M. R. Co., 256«I11.App. 
581; Fall City Ice & Beverage Co. v. 
Scanlan Coal Co., 271 S.W. 1097, 208 
Ky. 820; American Paper Products 
Co. v. Morton Salt Co., (Mo.App.) 279 
S.W. 761; Maumee Valley Rys. & 
Light Co. v. Hanaway, 7 Ohio App. 
99; Peterson v. Arland, 141 P. 63, 79 
Wash. 679. 


[e] What constitutes indefinite- 
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explicit,’ certain,® definite,® specific,1° positive,'t 
direct in statement,1? and accurate.1? 
instruetions is especially necessary where the evi- 


Accuracy in 


ness.—An instruction is improper, 
even though it states the law cor- 
rectly, when not couched in language 
sufficiently untechnical to be com- 
prehended by the average juror. Rus- 
Sell 1.) Oreson R. &.Nav.. Co; 102m be 
619, 54 Or. 128. 


10. Pilkerton v. Miller, (Mo.App.) 
278 S.W. 84; Marcus v. St. Paul Fire 
& Marine Ins. Co., 1 P.(2d) 567, 35 N. 
M. 471. 


11. Patterson v. Wenatchee Can- 
ning Co., 101 P. 721, 53 Wash. 155. 


12. Gaffney v. St. Paul City R. Co., 
84 N.W. 304, 81 Minn. 459; Gillette v. 
Laederich, (Mo.App.) 242 S.W. 112; 
Patterson v. Wenatchee Canning Co., 
101 2) 721) 53- Washes 155. 


13. U.S.—Cummines v. 
vania R. Co., 45 F.(2d) 152. 


Conn.—-Laukaitis v. Klikna, 132 A. 
918, 104 Conn. 355. 


Fla.—Hutchins & Co. v. Sherman, 
89 So. 430, 82 Fla. 167. 


Tll.—Lavander v. Chicago City Ry. 
Co., 129 N.E. 757, 296 Tl. 284; Piersol 
v. Massachusetts Mut. Life Ins. Co., 
260 Ill.App. 578; Edwall v. Chicago, R. 
Es & P. Ryge€o. 208 ThsAppe 4802 
Sibert v. Shoal Creek Coal Co., 181 Ill. 
App. 11; Novitsky v. Knickerbocker 
Ice Co., 180 Ill.App. 188; Stevens v. 
Chicago Feather Co., 178 Ill.App. 455; 
Kravitz v. Chicago City Ry. Co., 174 
Ill.App. 182; Shapiro v. Chicago City 
Ry. Co., 168 [ll.App. 582; Prante v. 
Hartman, 168 Ill.App. 393; Witt v. 
Gallemore, 163 Ill.App. 649; Brown v. 
Kelly: Coal! 2@Cos, 2162 2 1tTsAppy. s6d% 
Bartholomew v. Illinois Valley Ry. 
Co., 154 Ill.App. 512; Olsen v. Chicago 
City Ry. Co., 153 Ill.App. 75; Gorey v. 
Illinois Cent. R. Co., 153 Dll.App. 17; 
Show v. Alton, Granite & St. Louis 
Traction Co., 152 Ill.App. 552; Lan- 
caster v. Bartscht, 152 Ill.App. 533; 
Ruddell v. Baltimore & O. R. Co., 152 
Ill.App. 218; Wilcke v. Henrotin, 146 
Ill.App. 481 [aff 89 N.E. 329, 241 111. 
169]; Winn v. Walker, 145 I1l.App. 
333; Summerville v. Klein, 140 Ill. 
App. 39; City of Chicago v. Sutton, 
136 Ill.App. 221; Sheppelman v. Peo- 
ple, 134 Ill.App. 556; Press v. Hair, 
133 Ill.App. 528; Illinois Cent. Ry. Co. 
v. Mason, 132 Ill.App. 403; Chicago, 
Reed. & PB. Ryt- Col va "Gurnels! Laie 
App. 128; Chicago & A. Ry. Co. v. 
Neves, 130 Ill.App. 340; Register- 
Gazette Co. v. Larash, 123 Ill.App. 
453. See Neville v. Chicago & A. R. 
Co., 210) TlLAppy 2685 Reinick vy. 
Smetana, 205 Ill.App. 321;. Carlin v. 
Chicago Rys. Co., 205 ILll.App. 303; 
Zamiar vy. People’s Gaslight & Coke 
Co., 204 Ill.App. 290; Trzetiatowski 
v. Evening American Pub. Co., 185 Ill. 
App. 451; Gannon v. Chicago Rys. Co., 
185 Ill.App. 124. 


Ky.—Helge v. Babey, 14 S.W.(2d) 
757, 228 Ky. 197; Sackett v. Miniard, 
294 S.W. 487, 219 Ky. 765; Louisville 
& N. R. Co. v. Stephens, 220 S.W. 746, 
188 Ky. 1. 


Mo.—Gillette v. Laederich, (App.) 
242 S.W. 112. 

N.Y.—Burd v. Bleischer, 203 N.Y.S. 
754, 208 App.Div. 499. 

Ohio.—Wuest v. Railway 
Ohio Cir.Ct. 365. 

Okl.—McAllister v. Ealy, 225 P. 146, 
98 Okl. 223. 

Or.—Rogers v. Wills, 179 P. 676, 92 
@ioy Ay, : 

Tex.—Harris v. Springfield First 
Nat. Bank, (Civ.App.) 45 S.W. 311. 

W.Va.—Morrison v. Roush, 158 S: 
BE. 514, 516, 110 W.Va. 398. 


Pennsyl- 


Cost 2it 
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dence is conflicting!* and the case close on the facts.*® 
an instruetion must 
not only be accurate, but must also be helpful to 
the jury,'® it has also been held that, where an in- 
struction covers the material points of a case and 
states the rules of law applicable with fairness and 
it is sufficient although it is 
not as concise and accurate as it might have been.'* 
Nevertheless, where an instruction is correct, it is 
not necessary that the court should use fixed or 


While it has been held that 


reasonable precision, 


stereotyped words.*® 


“The instructions to the jury should 
be Bec urats and the law correctly laid 
down.’ Morrison v. Roush, supra. 


Tt is the duty of the court to give 
instructions that are fairly correct in 
all material parts, and to state cor- 
rectly the law as applicable to the 
case on trial.” Chickasaw Compress 
Co. v. Bow, 149 P. 1166, 47 Okl. 576 
{quot McAllister v. Haly, 225 P. 146, 
151, 98 Okl. 223]. 

[a] Without reference to offer of, 
or request for, instruction.— ‘When 
the court on its own motion attempts 
to instruct the jury, the instructions 
must be correct, although no instruc- 
tion had been asked or offered by the 
parties.” Helge v. Babey, 14 S.W.(2d) 
Lous osseous cy. LOT. 


[b] Substantial accuracy is all 
that is required. City of Chicago v. 
Kubler, 133 Ill.App. 526; Lusk v. Ha- 
ley, 181 2.7275 75 Ok. 206. 


‘[e] Inaptness of statement and 
phraseology immateriai._-(1) Where 
instructions given are substantially 
correct, mere inaptness of statement 
furnishes no ground for condemning 
them, oS Louis! 1. M. & SR. Co. v: 
MeWhirter, 140 S.W. 672, 145 Ky. 427 
[rev on other grounds 33 S.Ct. 858, 229 
U.S. 265, 57 L.Wd. 1179]. (2) Similar- 
ly, mere phraseology will not render 
improper instructions which ade- 
quately cover the case and are other- 
wise correct. Musgrave v. Studebaker 
Bros. Co. of Utah, 160 P. 117, 48 Utah 
410. 

[d] Beason for rule.—A party has 
the right to have the jury correctly 
instructed to the end that there should 
be no misapprehension of the law. 
Cummings v. Pennsylvania R. Co., 45 
F.(2d) 152. 


Correctness of individual instruc- 
tions see infra §§ 578-586. 


14. Bieber vy. Adtna Ins. Co. of 
Hartford, Conn., 201 Ill.App. 3; Gib- 
bons v. Southern Illinois Ry. & Power 
Co., 199 Tll.App. 154; Sibert v. Shoal 
Creek Coal Co., 181 Ill-App. 11; Novit- 
sky v. Knickerbocker Ice Co., 180 Il. 
App. 188; Stevens v. Chicago Feather 
Co., 178 Tl. App: 455; Kravitz v. Chi- 
CALOmCliy sey OO 1 4 EVA pps. Lean 
Shapiro v. Chicago City Ry,  COnmuhos 


Ill.App. 582; Prante v. Hartman, 168 
Ill.App. 393; Witt v. Gallemore, 163 
Ill. App. 649; Brown v. Kelly Coal Co., 


162 Ill.App. 65; Bartholomew v. Illi- 
nois Valley Ry. Co., 154 Ill.App. 512; 
Olsen v. Chicago City mys Coppa allie 
App. 75; Gorey v. Illinois Cent. R. 
Co., 153 Tll.App. 17; Show v. Alton, 
Granite & St. Louis Traction Co., 152 
Tll.App. 552; Lancaster v. Bartscht, 
152 Ill.App. 533; Ruddell v. Baltimore 
&5@. BR. Go:, 152 Til. App. 218; Wilcke 
v. Henrotin, 146 I1lApp. 484 [aff 89 
INFIDEL BPR 241 Ill. 169]; Winn v. 
Walker, 145 Ill.App. 333; Summer- 
- ville v. Klein, 140 I1].App. 39; City of 
Chicago yv. Sutton, 136 I). App. 221; 
Sheppelman vy. Péople, 134 TlLApp. 
556; Press v. Hair, 133 Ill.App. 528; 
Illinois Cent. Ry. Co. v. Mason, 132 111. 
App. 403; Chicago, R. I. & P. Ry. Co. 


TRIAL 


ous instruetions 


substanee ;?! 


or vague.?° 


Chicago & 


WA 128; 
v. Gurck, 131: I pp. 340: 


A, Ry. Co. v. Neves, 130 Tl. App. 3 
Register-Gazette Co. v. Larash, 123 
Tll.App. 453; Morris v. Coombs, 109 
Ill.App. 176; Gillette v. Laederich, 
(Mo.App.) 242 S.W. 112; Farris v. 
Hodges, 158 P. 909, 59 OkI. 87; 
Chickasha Cotton Oil Co. v. Brown, 
134 P. 850, 39 Okl. 245. See Neville v. 
Chicago & A. R. Co., 210 Ill.App. 168; 
Reinick v. Smetana, 205 Ill.App. 321; 
Trzetiatowski v. Evening ‘American 
Pub. Co., 185 Hll.App. 451; Gannon v. 
Chicago Rys. Co., 185 Ill. App. 124. 
15. Piersol v. Massachusetts Mut. 
Life Ins. Co., 260 Ill.App. 578; Sibert 
v. Shoal Creek Coal Co., 181 Ill.App. 
11; Novitsky v. Knickerbocker Ice 
Co., 180 Ill.App. 188; Stevens v. Chi- 
cago Feather Co., 178 Ill. App. 455; 
Kravitz v. Chicago City Ry. Co., 174 
Ill.App. 182; Shapiro v. Chicago City 
Ry. Cov, 168 Ill.App. 582; Prante v. 
Hartman, 168 TiLApps, 3935" Witt) Vv. 
Gallemore, 163 Ill.App. 649; Brown v. 
Pell y- Coal Comme l62 » CHUIRA TDD. can6 or 
Bartholomew v. Illinois Valley Ry. 
Co., 154 Ill.App. 512; Olsen v. Chicago 
City, Ry. Cos lies MA ppa 5; 1Gonrey, 
v. Illinois Cent. R. Co., 153 Ill.App. 17; 


Show v. Alton, Granite & St. Louis 
Traction Co., 152 Ill.App. 552; Rud- 
dell v. Baltimore & O. R. Co., 152 Tl. 


Wilcke v. Henrotin, 146 Ill. 
App. 481 [aff 89 N.E. 329, 241 Ill. 169]; 
Winn v. Walker, 145 I1l.App. 333; 
Summerville v. Klein, 140 Ill.App. 39; 
City of Chicago v. Sutton, 136 I1]l.App. 


App. 218; 


221; Sheppelman y. People, 134 III. 
App. 556; Press v. Hair, 133 T1l.App. 
528; Illinois Cent. Ry. Co. v. Mason, 


132 Ill.App. 403; Chicago, R. I. & P. 
BYs Conve eGurck 131 SPA pp e265 
Chicago & A. Ry. Co. v. Neves, 130 Ill. 
App. 340; Register-Gazette Co. v. 
Larash, 123 Ill.App. 453. See Carlin 
v. Chicago Rys. Co., 205 Ill.App. 303; 
Zamiar v. People’s "Gaslight & Coke 
Co., 204 Ill. App. 290; Trzetiatowski v. 
Evening American Pub. Co.,, Usoy Ll. 
App. 451; Gannon v. Chicago Rys. 
Co., 185 LNApp. 12/4: 

16. Mahoney v. Boston Elevated 
Ry. Co., 171 N.E. 662, 271 Mass. 274. 

[a] “A party is entitled to some- 
thing more than the absence of un- 
sound statements of law in a charge; 
he is entitled to clear, accurate and 
helpful instructions on the points 
which it touches.” Mahoney vy. Bos- 
ton Hlevated Ry. Co., 171 N.E. 662, 
664, 271 Mass. 274. 


17. First Nat. Bank v. Wise, 151 N. 
W. 495, 497, 172 Iowa 24. 
“The charge . 5 
as concise and direct as its author 
would have made it if written at 
leisure instead of under the whip and 
spur of trial work.” First Nat. Bank 

v. Wise, supra. 

18. Huffman v. City of Hannibal, 
(Mo.App.) 287 S.W. 848, 850 

“It is not necessary naae we al- 
ways use stereotyped words in the 
drafting of instructions.” Huffman 
v. City of Hannibal, supra. 

19. As ground for: 


may not be 


[§ 568] (b) Ambiguous Instructions.19 


struction is not bad merely because it is double. 


[$§ 567-569 


Ambigu- 
are improper and should not be 


given?® even though such instructions are proper in 
althongh it has been held that an in- 


22 


[§ 569] (c) Vague and Obscure Instructions.?? 
In accordance with the rule that instructions must 
be clear, definite, and certain,?* instructions should 
be so worded that their meaning will not be obscure 
And instruetions are improper particu- 


New trial see New Trial § 79. 
Reversal see Appeal and Error § 3186. 

Iv criminal prosecutions see Crim- 
inal Law § 2466. 

20. Ala.—Alabama Great Southern 
R. Co. v. Guest, 39 So. 654, 144 Ala. 
373; Tutwiler Coal, etc., Co. v. Ensien, 
30 So. 600, 129 Ala. 336; Partridge v. 
Forsyth, .29 Ala. 200; Rolston vy. 
Langdon, 26 Ala. 660. 

Cal.—Bibby v. Pacific Electric Ry. 
Co., 209 P. 387, 58 Cal.App. 658. 

Ga.—Murphy -v. Central Ry. Co., 
69 S.E. 117, 1385 Ga. 194. 

Hawaii.—Unku v. Kaio, 21 Hawaii 
710. 

Il]l.—Asher v. East St. Louis, etce., 
R. Co., 140 Ill.App. 220. 

Ind.—Loeb v. Weis, 64 Ind. 285. 

Md.—Baltimore, ete., R. Co. v. Res- 
ley, 14 Md. 424. 

Mo.—Dunn v. Dunnaker, 87 Mo. 
597; Lokey v. Rudy-Patrick Seed Co. 


of Kansas City, (App.) 285 S.W. 1028; 
Gee v. Laederich, (App.) 242 S.W. 


Mont.—Ramsey v. Burns, 69 P. 711, 
27 Mont. 154. 


S.C.—Knobeloch v. Germania Sav. 
Bank, 27 S.E. 962, 50 S.C. 259. 


Va.—Levasser v. Washburn, 11 
Gratt; (52) Va.) 572. , 


W.Va.—Blevins v. Bailey, 135 S.E. 
395, 102 W.Va. 415; Wheeling Gas Co. 
v. Wheeling, 8 W. Va. 320; Henry v. 
Davis, 7 W.Va. 715. 


{a] Instruction held not ambigu- 
ous.—Victor v. Pili, 27 Hawaii 745; 
Sparks v. Harvey, (Mo. App.) 214 S.W. 
249; Gilman v. Cochran, 90 P. 1001, 
49 Or. 474. 


[b] Reason for rule.—Instructions 
which admit of two constructions are 
erroneous as tending to confuse and 
mislead the jury. Murphy v. Central 
of Georgia Ry. Co., 69 S.E. 117, 135 
Ga. 194; Belt v. Goode, 31 Mo. 128; 
Stewart v. Demming, 74 N.W. 265, 54 
Neb. 7; Gordon v. Richmond, 2 S.E 
7127, 83 "Va. 436; Virginia Cent. R. Co. 
v. Sanger, 15 Gratt. (56 Va.) 230. 

21. Wabash R. Co. v. Warren, 125 
Tll.App. 416. 


22. Elgin Dairy Co. v. Shepherd, 
108 N.E. 234, 183 Ind. 466, 475. 

“The mere fact that the instruction 
is double and is addressed alike to 
both parties argues nothing against 
its correctness.” Elgin Dairy Co. v. 
Shepherd, supra. 


23. As ground for reversal see 
Appeal and Error § 38186. 

In criminal prosecutions see Crim- 
inal Law § 2466. 

24 See supra § 567. 

25. U.S.—Bottomley v. U. S., 3 F. 
Cas.No. 1,688, 1 Story 135. 

Ala.—Gambill v. Fuqua, 42 So. G3D5 
vai piaeo taste ae Cte, UR, (Coe 
Vv a o. 277, 87 Ala. 708, 1 
S.R. 84, 4 L.R.A. 710. ae 


l.—Kirk v. Wolf Mfg. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number 


8 N.E. 


§§ 569-573] 


larly where they are obscure to the point of unin- 


telligibility.*¢ 


[§ 570] (2) English 


instruction is to be avoided.?8 


struetion.?2 


er 30 


{§ 571] (8) Language of Appellate Court.?! 
Since there are many things said in opinions that 
are sound law, but which nevertheless would be im- 


Language. 
should be in the English language.?7 
matter of practice, the use of Latin words in an 
However, where the 
whole instruction is not such as to mislead the jury, 
the use of Latin words will not invalidate an in- 
The use of words foreign in form but 
which have become a part of the English laneuage 
does not necessarily render an instruction improp- 
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improper under 
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some circumstances to charge in 


language employed by the court of last resort in 


Instructions 
Henee, as a 


tion correct.®4 


[§ 572] (4) Language of Statute.*° 
in the language of a statute are sufficient,*® since 
“Vaying down the law in the words of the law itself 
ought not to be pronounced to be error.”* 


[§ 573] (5) General or Abstract Language.?$ 


deeiding similar propositions,**? the embodiment in 
an instruction to the jury of the language used by 
such court does not necessarily make the instruc- 


Instructions 


While it has been held that the court should state 


proper instructions to a jury,®* while it may-.not be 


815, 118 Til. 567; 
136 Ill.App. 221. 


Ind.—Loeb v. Weis, 64 Ind. 285. 


Md.—Philipsborn Co. v. Fineman, 
129 A. 31, 148 Md. 188; Ver-Vac Bot- 
tling Co. v. Hinson, 128 A. 48, 147 Md. 
267; Annapolis Gas & Electric Light 
Co. v. Fredericks, 77 A. 53, 112 Md. 
449; Palatine Ins. Co. v. O’Brien, 68 
A. 484, 107 Md. 341, 16 L.R.A.N.S. 
1055; Gambrill v. Schooley, 52 A. 500, 
95 Md. 260, 63 L.R.A. 427; Baltimore, 
ete,, Ri Go.iw Boyd 10 Al 3155 67 Mad. 
32, 1 Am-/S!R. 1362. 
rds ire ep v. Snyder, 

fie 

Va.—Kincheloe v. Tracewells, 
Gratt. (52 Va.) 587. 


26. Hill Grocery Co. v. Hameker, 
89° So. 850,18 Ala.App.- 84; Crole«v. 
Thomas, 17 Mo. 329; Kalamazoo Nat. 
Bank v. Sides, (Tex.Civ.App.) 28 S.W. 
918. 

27. 

28. 
nal Co. v. Thornburg, 
59, 74 Ind.App. 642. 

“The Latin words, phrases, and sen- 
tences used in . . law books 
have no place in the court’s charge to 
the jury.” Indianapolis Traction & 
Terminal Co. v. Thornburg, supra. 

[a] Reasors for rule—(i) ‘The 
presumption is that-jurors do not un- 
derstand Latin; and there is no justi- 
fication for the use of Latin in in- 
structions.” Indianapolis Traction & 
Terminal Co. v. Thornburg, 125 N.E. 
57, 59, 74 Ind.App. 642. (2) ‘Their 
meaning can be expressed with as 
much force and elegance in English; 
and a just pride in the accurate use 
of our national tongue would facili- 
tate the administration of justice.” 
Indianapolis Traction & Terminal Co. 
v. Thornburg, supra. 


29. Indianapolis Traction & Termi- 
nal Co. v. Thornburg, supra. 


30. Gillies v. Robert E. Lee Mining 
Co., 254 P. 422, 78 Mont. 402. 


[a] Reason for rule.—The jury, 
presumably, are composed of intelli- 
gent men who understand English in 
ordinary use. Gillies v. Robert E. Lee 
Mining Co., 254 P. 422, 426, 78 Mont. 
402. 


[b] “Prima facie.’—(1) While it 
has been said that it is doubtful 
whether the ordinary jury would un- 
derstand the legal meaning of the 
term “prima facie” (Johnson v. Pen- 
dergast, 139 N.E. 407, 308 Ill. 255), 
(2) it has been held that the words 
“prima facie’ do not render an in- 
struction improper (Chicago & A. R. 
Co. v. Esten, 52 N.E. 954, 178 Ill. 192, 
198; Martin v. Starr, 255 Ill.App. 189, 
196; Gillies v. Robert E. Lee Mining 


Chicago v. Sutton, 


78 Pa. 
11 


See cases infra this section. 


Indianapolis Traction & Termi- 
25 INGE, Boi, 


Con 254 (P27 422,-78: Mont. * 402). 9 3) 
“Webster’s dictionary contains the 
term as English, and it is probably as 
well understood as a large share of 
the words and terms used, so that it 
cannot be said to be the introduction 
of a foreign language into an instruc- 
tion.”’? Chicago & A. R. Co. v. Esten, 
supra [quot Martin v. Starr, supra]. 


31. Reading or quoting reported 
cases see infra § 597. 


S2 aleve COmy diode SOm 2c ueree 
Ala.)-136" Lorian. v. Ashford, 112 .So. 
418, 216 Ala. 85; Wear v. Wear, 76 So. 
111, 200 Ala. 345; Longe v. Barbieri, 
(Calc App. undp PaG2d)) a LOS2is Wan elo. 
Kishin 26cubear 483, Gun Gal App» 495. 
Southern Cotton Oil Co. v. Skipper, 54 
S'E. 110,125 Ga.368; “Atlantay etc., 
R: Co. vi Hudson, 51 ‘SE! 2937123 Ga. 
108; Savannah R. Co. vy. Evans, 41 
S.B. 631, 115° Gar 3155-90 Am-S: Ri 1165 
Davis v. Whitcomb, 118 S.E. 488, 30 
Ga.App. 497; Wilborn v. Barnes, 110 
S.E. 738, 28 Ga.App. 254; Central of 
Georgia Ry. Co. v. Hartley, 103 S.K. 
259, 25 Ga.App. 110; Carter v. Duluth 
Yellow Cab Co., 212 N.W. 413, 414, 
170 Minn. 250; Stanger v. Thompson, 
190 N.W. 897, 153 Minn. 488. 


“Statements of law found in re- 
ported decisions or in texts are not 
always good for juries, and some- 
times they are misleading.” Stanger 
v. Thompson, supra [quot Carter v. 
Duluth Yellow Cab Co., supra]. 


[a] Reason.—‘Statements of law 
found Mn judicial opinions oo ay o> 
may be grossly erroneous when so 
applied.” Torian v. Ashford, 112 So. 
418, 421, 216 Ala. 85. 


{b] Facts.—‘Language used by 
the Supreme Court in deciding a case 
before it, especially when used in dis- 
cussing the facts of such case, is often 
inappropriate for use by the judge of 
a trial court in charging the jury.” 
Davis v. Whitcomb, 118 S.E. 488, 489, 
30 Ga.App. 497. 


[ec] “It is a dangerous practice, 
and one not to be followed to take ex- 
eerpts from opinions of last resort 
and indiscriminately change them in- 
to instructions to juries.” Long vy. 
Barbieri, (Cal.App.) 7 P.(2d) 1082, 
1085; Wing v. Kishi, 268 P. 488, 92 
Cal.App. 495, 498. 

{d] “Language which may be 
proper in a headnote or an opinion by 
a reviewing court may be inappropri- 


ate aS an instruction to a jury.” 
Smith v. Hall, 140 S.E. 431, 37 Ga. 
App. 458. 

le] “It is a mistake to suppose 


that expressions in judicial opinions 
properly there used can [always] be 
made to Serve as clear, succinct state- 
ments of the law in special charges 
to the jury.” Wear v. Wear, 76 So. 
111, 200 Ala. 345 [quot Hale v. Cox, 


rules of law in general terms,®® it has also been held 
to be better practice to instruct in specific and con- 
erete terms;?® at any rate, instructions should not 


131 So. 238, 235, 222 Ala. 136]. 


33. Kirby v. Wilson, 98 Ill. 240; 
Burke v. Town of Lawton, 223 N.W. 
397, 207 Iowa 585; Hood v. Hood, 25 
Pa. 417. 


34. Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481; Smith v. 
Hall, 140 S.H. 431, 37 Ga.App. 458; 
Mathis v. Des Moines City Ry. Co., 
195 N.W. 620, 196 Iowa 1028; Farrall 


v. Farnan, (Md.) 5 A. 622. 


[a] Rule applied.—A charge that, 
if there is nothing more tangible for 
the jury to proceed on than two or 
more conjectural theories, it is im-_ 
material that the theory suggested in 
plaintiff's interest is more probable 
than that suggested in defendant’s 
interest, has been held improper as 
unfit, in form and phraseology for a 
charge to the jury, although a sound 
expression of judicial philosophy, be- 
ing a formula for courts’ use in re- 
viewing verdicts. Southern Ry. Co. 
v. Dickson, 100 So. 665, 211 Ala. 481. 


35. In criminal cases see Criminal 
Law § 2466. 


_ Reading or quoting statutes see 
infra § 595. 


36. Singer v. Shellhouse, 165 S.H. 
73, 175 Ga. 136; Mertens v. Southern 
Coal, ete., Co., 85 N.E. 748, 235 Ill. 540 
[aff 140 Ill. App. 190]; Reisch v. Peo- 
ple, 82 N.E. 321, 229 Tlk 574; Kelly- 
ville Coal Co. v. Strine; 75 N.E. 375, 
217 Ill. 516; Mt. Olive, etc., Coal Co. v. 
Rademacher, 60 N.E. 888, 190 Tl. 538 
[aff 92 Ill.App. 442]; Consolidated 
Coal Co. v. Dombroski, 106 Ill.App. 
641; Cincinnati Tract. Co. v. George, 
32 OhioCir.Ct. 403; Maffi v. Stephens, 
108 S.W. 1008, 49 Tex.Civ.App. 354. 
Contra Kansas City, (6tc.; SRYiGon ve 
Becker, 39 S.W. 358, 63 Ark. 477. 


37. Mertens v. Southern Coal, ete., 
Co., 85 N.E. 743, 2385 Ill. 540, 552. 


33. Abstract instructions general- 
ly see infra §§ 646, 647. 


39. Tower v. Humboldt Transit 
Co., 169 P. 227, 176 Cal. 602; Weidner 
Vy OLter, SS Saver soo. weet Reyanilone 


[a] Reason for rule.—‘It is bet- 
ter for the court to state rules of law 
in general terms, rather than to so 
elaborate matters of evidence as to 
come perilously close to, if not over, 
the line which separates a charge of 
law from an instruction on the facts.” 
Tower v. Humboldt Transit Co., 165 
Pwe22te 2315176) Cal. 602. 

40. Rocky Mountain Motor Co. y. 
Walker, 203 P. 1095, 71 Colo. 53; Den- 
ver Consol. Electric Co. v. Walters, 
89 P. 815, 39 Colo. 301; McKinney’s 
Adm’x v. Cincinnati, N. 0. & T. P. R. 
Co., 45 S.W.(2d) 10381, 242 Ky. 167. 

[a] History.—(1) ‘It may be con- 
ceded that for a long time it Was tHE 
practice to give instructions in a gen- 
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be stated in terms that are too general.*? Instruc- 
tions which are in terms that are no more general 
than those of the pleadings are not too general.*? 
At all events it may not be improper to give a con- 
erete instruction even where a general instruction 


might have properly been given.** 


[§ 574] (6) Grammatical and Clerical Errors; 
Us of Particular Words and Phrases.*+ 
tions are not improper merely because they are un- 
grammatical.*® For example, the use of the singular 
for the plural, or vice versa, may not vitiate an in- 


eral and abstract form, just so the 
facts in evidence justified the giving 
of such instructions.” Louisville & 
Newt, Los venkinge Ss) Adm rl 5 Sow. 
LIG) Led Ky.2347, 357) C2) “The ten- 
dency of the modern decisions, how- 
ever, is to give the instructions in as 
specific and concrete a form as pos- 
sible.” Louisville & N. R. Co. v. 
King’s Adm’r, supra. (3) Or, as oth- 
erwise stated, “the rule in modern 
decisions is to give instructions in as 
specific and concrete form as pos- 
sible.’ McKinney’s Adm’x vy. Cin- 
Ginnatijn Ney Om dD. pe RarCo:, 45 Saw. 
(2d) 1031, 242 Ky. 167. 


{b] “Propositions of law should 
be concretely stated and not in the 
abstract.’”” Denver Consol. Electric 
Co. v. Walters, 89 P. 815, 818, 39 Colo. 
301 [quot Rocky Mountain Motor Co. 
v. Walker, 203 P. 1095, 1096, 71 Colo. 
53]. 

[ec] Instructions should not be 
couched in abstract language.—Mer- 
cer Funeral Home y. Addison Bros. 
& Smith, (W.Va.) 163 S.E. 439. 


41. Vogt v. Southern Coal, Coke & 
Mining Co., 210 Ill.App. 620; City of 
Chicago v. Sutton, 136 Ill.App. 221; 
White v. Snyder, 92 A. 763, 124 Md. 
395; Wilborn v. Desloge Consol. Lead 
Co., (Mo.App.) 268 S.W. 655; Brou- 
dy-Kantor Co. v. Levin, 116 S.E. 677, 
135 Via. 283; 320AcL.R. 249. 


[a] Thus (1) an instruction that 
as to all the issues the jury’s finding 
must be for defendants is too gen- 
eral. White v. Snyder, 92 A. 763, 124 
Md. 395. (2) Ina close case involving 
a personal injury, an _ instruction 
which speaks of “wrongful acts, neg- 
ligence and defaults,’ even limiting 
them to such as were charged in the 
declaration, is too general, and liable 
to mislead. City of Chicago v. Sut- 
ton, 136 Ill.App, 221. 


42. Dunning v. Burt, 162 N.W. 23, 
180 Iowa 754. 


Bote: Wener v. Pope, (Ky.) 273 S.W. 


44. Repetition of particular words 
or phrases see infra § 592. 


45. Reynolds Vv. Narragansett 
Electric Lighting Co., 59 A. 393, 26 
M. E. Smith & Co. v. Kim- 
N.W. 162, 38 S.D. 511; Ft. 
Worth, etc., R. Co. v. Partin, 76 S.W. 
33 Tex.Civ.App. 173. And see 
cases infra notes 46-51. 


46. Ross P. Beckstrom Co. v. Arm- 
strong Paint & Varnish Co., 220 Ill. 
App. 598; McKay y. Portland Eleva- 
tor.Co.;, 275 P. 603, 128, Or.) 609. 


[a] Thus the fact that the court 
in giving certain instructions sub- 
stituted the plural for the singular in 
the word “plaintiff” is of no signifi- 
cance, where it did not in any way 
affect the force or correctness of the 
principles of law contained in the in- 
struction. Ross P. Beckstrom Co. y. 
Armstrong Paint & Varnish Co., 220 
Ill.App. 598. 


47. Down v. Comstock, 149 N.B. 
507, 318 Ill. 445; Kirk v. Kansas City 
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struction.*® 


And an 
improper by reason of the fact that it contains words 
denoting the masculine gender in referring to fe- 
males,*7 or because it uses one tense rather than an- 
other,#® or omits a relative pronoun.*® 


eee ee 
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instruction is not rendered 


Similarly, 


an instruction is not improper merely because it is 


Instrue- | ized.** 


‘ 


Terminal Ry. Co., (Mo.App.) 27 S.W. 
(2d) 739. 

[a] Rule applied.—An instruction 
is not objectionable because it used 
only masculine pronouns in referring 
to persons some of whom were wo- 
men. Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Kirk v. Kansas City 
Terminal Ry. Co., (Mo.App.) 27 S.W. 
(2a) 739. 

[b] Reasons for rule.—(1) “Mas- 
culine terms are often used in a gen- 
eric sense.” Down v. Comstock, 149 
N.E. 507, 318 Ill. 445, 457. (2) “Ob- 
viously, every person would under- 
stand that the two pronouns were so 
used in the instruction.”” Down v. 
Comstock, supra. (3) “When a pro- 
noun is used to refer to any one of 
a class composed of both males and 
females, it is good grammar to use 
the masculine form.” Kirk v. Kan- 
sas City Terminal Ry. Co., (Mo.App.) 
27 S.W.(2d) 739, 745. 


48. Magowan v. Kentucky Utilities 
Co., 200°S.W. 367, 179 Ky. 114. 


[a] Use of present tense rather 
than past, present, and future tense. 
Magowan v. Kentucky Utilities Co., 
200 S.W. 367, 179 Ky. 114. 


49. Kime v. Owens, 182 N.W. 398, 
191 Iowa 323. 


Omissions in instructions general- 
ly see supra § 566. 


50. Jarvis v. Flint, 87 N.W. 136, 
128 Mich. 61; M. BH. Smith & Co. v. 
Kimble, 162 N.W. 162, 38 S.D. 511; 
Ft. Worth & D. C. Ry. Co. v. Poteet, 
115 S.W. 883, 53 Tex.Civ.App: 44; E. 
I. Du Pont de Nemours & Co. v. 
canee Adm’r, 97 S.E. 812. 124 Va. 

[a] Mere omission of comma in an 
instruction may be immaterial. Jar- 
vis v. Flint, 87 N.W. 136, 128 Mich. 61. 


{b] Punctuation proper.—Gann v. 
Chicae Owe Us. ce FEY Onn IG Savvis 
(2d) 39, 319 Mo. 214. 


51. Weck v. Reno Traction Co., 149 
P. 65, 38 Nev. 285. 


[a] Portion of instruction in cap- 
ital letters.—Weck v. Reno Traction 
Co., 149) B.-65, 38 Nev. 286. , 


{b] But practice should not be in- 
dulged in.—Weck v. Reno Traction 
Co., 149 BP. 65, 38 Nev. 285. 


52. U.S.—American Bonding (Co. 
v. Ottumwa, 137 F. 572, 70 C.C.A. 270; 
Portland Gold Min. Co. y. Flaherty, 
111. F. 312, 49 C.C.A. 361; Walker v. 
Collins, 59° Fy 70) 8 CiC.A. 1 [rev 27 
S.Ct. 738, 167 U.S. 57, 42 L.Ed. 76]. 


Ark.—St. Louis, ete., R. Co. v. Day, 
110 S.W. 220, 86 Ark. 104. 

Cal.—Mann v. Higgins, 23 P. 206, 83 
Cal. 66. 

Colo.—Possell vy. Smith, 88 P. 1064, 
39 Colo. 127. 

Conn.—Chany v. Hotchkiss, 63 A. 
947, 79 Conn. 104; Smith v. King, 26 
A. 1059, 62 Conn. 515. 

D.C.—Hubbard vy. Perlie, 
DiCirAani. 


Ga.—Central of Georgia R. Co. vy. 


25 App. 


For later cases, developments and changes in the law see Annotations, 


not properly punctuated,°° or is improperly capital- 
Although it has been held generally that 
slight verbal or technical inaccuracies: not calculated, 
to mislead the jury will not vitiate the instructions, *” 
it has also been held that a misuse of words in an in- 


Mote, 62 S.E. 164, 131 Ga. 166; Turner 
v. Elliott, 56-S.H: 434, 127 Ga. 338; 
Southern R. Co. v. Merritt, 47 S.E. 
908, 120 Ga. 409; Chattanooga, etc., 
R. Co. v. Owen, 15 S.E. 853, 90 Ga. 
265; Central R., etc.,. Co. v. Nash, 7 
S.E. 808, . 580; Atlanta v. 
Champe, 66 Ga. 659; Carter v. Bu- 
chanan, 9 Ga. 539; Orr v. Planters’ 
Phosphate & Fertilizer Co., 68 S.E. 
779, 8 Ga.App. 59; Coweta County v. 
Central of Georgia R. Co., 60 S.E. 
1018, 4 Ga.App. 94. And see Wrights- 
ville, ete., R. Co. v. Gornto, 58 S.E. 
769, 129 Ga. 204. 


Ill.— Hollenbeck v. Cook, 54 N.E. 
154, 180 Ill. 65; Nichols v. Mercer, 
44 Ill. 250; Green v. Lewis, 13 Ill. 
642; People v. Cook County, 127 Ill. 


App. 401;. Beyer v. Martin, 120 Ill. 
App. 50; Lieserowitz v. West Chi- 
cago Sts TRe (Cosm 80. McA pp 22485 


Brandt v. McEntee, 53 Ill.App. 467. 


Ind.—Ohio, ete, R. Co. v. Stans- 
berry, 32 N.E. 218, 182 Ind. 533; An- 
derson v. Anderson, 27 N.E. 724, 128 
Ind. 254; Vanvalkenberg v. Vanval- 
kenberg, 90 Ind. 433; 
bridge City First Nat. Bank, 66 Ind. 
123; Fletcher v. Stutz Automobile Co. 
of America, (App.) 168 N.E. 585; 
Lake Erie, ete., R. Co. v. Hobbs, 81 
N.E. 90, 40 Ind.App. 511; Citizens’ 
Gas, ete., Min. Co. v. Whipple, 69 N. 
HK. 557, 32 Ind.App. 203; Coppage v. 
Gregg, 27 N.E..570, 1 Ind-App. 112. 

Iowa.—Brown v. West Riverside 
Coal Co., 120 N.W. 732, 143 Iowa 662, 
28 L.R.A.N.S. 1260; Camp v. Chicago 
Great Western R. Co., 99 N.W. 735, 
124 Iowa 238; Hooker v. Chittenden, 
76 N.W. 706, 106 Iowa 321. 


Kan.—Sehrt-Patterson Milling Co. 
Vv, Myrick, 66° P.° 647, (63° Kane "Ss7v: 
State v. Miller, 10 P. 865, 35 Kan. 328. 
oi ne v. Kenton, 11 Ky.l. 


Me.—Jameson v. Weld, 45 A. 299, 93 


Me. 345; .Dugan v. Thomas, 9 A. 354, 
79 Me. 221. 
Md.—Waring v. Edmonds, 11 Md. 


424, 


Mass.—Kelly v. Beede, 4 N.E. 832, 
141 Mass. 184. 


Mich.—Scheibeck v. Van Derbeck, 
80 N.W. 880, 122 Mich, 29. 

Minn.—Flick vy. Ellis-Hall Co., 165 
N.W. 135, 138 Minn. 364; Klimple v. 
Boelter, 46 N.W. 306, 44 Minn. 172. 


Miss.—Southern Ry. Co. vy. Floyd, 
55 So. 287, 99 Miss. 519. 


Mo.—Reilly v. Hannibal, ete., R. 
Co., 7 S.W. 407, 94 Mo. 600; Baskin 
v. Crews, 66 Mo.App. 22; Nichols, 


etc., Co. v. Metzger, 43 Mo.App. 607; 
Missouri Fire Clay Works v. Ellison, 
30 Mo.App. 67. 


Mont.—Neill v. Jordan, 88 P. 3 
15 Mont. 47. hat 
Neb.—Stein v. Vannice, 62 N.W. 464, 
ae Nee eee? eee County Bank 
F u eson, iWin Tay ek eb. 
(Unoff.) 261. pa 


N.Y.—Raynor v. Timerson, 51 Barb 
517; Gilroy v. Loftus, 48 N.Y.S. 532, 


same title and section number, 


. 


Forgey v. Cam-' 


* 
’ 


struction, although a clerical error, renders the in- 
struction improper where such error might have mis- 
led the jury;°* and the misuse of words is particular- 


22 Misc. 105. 


Okl.—Snyder v. Stribling, 89 PB. 222, 
18 Okl. 168 [aff 30 S.Ct. 78, 215 U.S. 
261, 54 L.Ed. 186]. 


Pa.—McCloskey v. Bells Gap R. Co., 
27 A. 246, 156 Pa, 254; McGeorge v. 
Hoffman, 19 A. 413, 183 Pa. 381; Penn- 
sylvania R. Co. v. Peters, 9 A. 317, 
116 Pa. 206; Poorman v. Smith, 2 
Serg.&R. 464; Little v. Fairchild, 10 
> ane 21d Tart 46) fAg e183 1950 Pa. 


S.C.—Horn v. Southern R. Co., 58 S. 
BE. 963, 78 S.C. 67; Pickens v. South 
Carolina; ete., R: Co., 32 -S.Bi 567, 54 
S:C. 498. 


Tex.—St. Louis Southwestern R. 
Co. v. Wilbanks, (Civ.App.) 113 S.W. 
318; St. Louis Southwestern R. Co. 
v. Smith, 77 S.W. 28, 33 Tex.Civ.App. 
520; International, etc., R. Co. v. 
Bonatz, (Civ.App.) 48 S.W. 767; Gulf, 
ete., R. Co. v. Johnson, (Civ.App.) 43 
Sow. 583) “Rand -v. . R. Johns & 
Sons, 4 Tex.A.Civ.Cas. § 203, 15 S.W. 
200. 

Utah.—Reese v. Morgan Silver Min. 
Co., 54 P. 759, 17 Utah 489. 


Vt.—Coolidge v. Taylor, 80 A. 1038, 
Sp Vite o- 


Wash.—Brammer Vv. 
P. 311, 183 Wash. 126. 


Wis.—Schultz v. Culbertson, 4 N.W. 
1070, 49 Wis. 122. 


{a] Instruction is sufficient if it 
fairly states the law in such words 
that it is apparent that the jury 
eould not be misled thereby. Bram- 
mer v. Percival, 233-P. 311, 133 Wash. 
126. 


{b] Fact that extreme nicety of 
verbal criticism might suggest the 
use of a particular word more ap- 
propriate under the circumstances 
than the precise word or phrase 
which the court employs does not 
make an instruction improper when 
it is apparent, from the sense con- 
veyed by the instruction as a whole, 
that the jury could not have been 
misled, and that the unmistakable 
meaning of the charge as a whole 
conveyed a pertinent and correct in- 
struction. Orr v. Planters’ Phosphate 
& Fertilizer Co., 68 S.B. 779, 8 Ga.App. 
59. 


Percival, 233 


[c] “It must be remembered that 
the trial court cannot always choose 
the words contained in an instruction 
with the same degree of precision and 
nicety that is accorded to counsel] in 
preparing the case for the appellate 
court.” Brammer v. Percival, 233 P. 
311, 133 Wash. 126, 130. 


53. Ga.—Wellborn v. Rogers, 24 
Ga. 558. 
Tll.— Mathews v. Granger, 71 Ill. 


App. 467; Hoffman v. Boomer, 40 Ill. 
App. 231. 
- Iowa.—Atkins v. Ellis, 91 N.W. 829, 
118 Iowa 76; Rich v. Moore, 86 N.W. 
52, 114 Iowa 80; Hooker v. Chitten- 
den, 76 N.W. 706, 106 Iowa 321. 
Ky.—Alter, Forwood & Co. v. Holli- 
day, 9 Ky.L. 972. 
Ohio.—Cincinnati Tract. Co. v. Si- 
mon, 28 OhioCir.Ct. 780. 
Pa.—Collins v. Leafey, 
124 Pa. 203. 
Tex.—Born v. Texas, 
(Civ.App.) 39 S.W. 170. 


54, Louisville & N. R. Co. v. Par- 
ker, 138 So. 231, 228 Ala. 626 [cert 
dism 53 S.Ct. 94]. 


[a] Mlustration.—An instruction 
to find for one of the parties “even 
though” the jury should believe cer- 
tain facts is improper since “even 


16 A. 765, 
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carries an intimation against the 
supposition that the jury should so 
find. Louisville & N. R. Co. v. Par- 
ker, 138 So. 231, 228 Ala. 626 [cert 
dism 53 S.Ct. 94]. 


55. Ala.—Owen v. Southern Ry. 
COynteo On loepeaevanAda., 499°) Parke 
v. Dennard, 118 So. 396, 218 Ala. 209; 
Harvey v. Bodman, 103 So. 569, 212 
Ala. 503; Sloss-Sheffield Steel & Iron 
Co. v. Stewart, 55 So. 785, 172 Ala. 
516. 


Ark.—Jonesboro, L. C. & E. R. Co. v. 
Kirksey, 204 S.W. 208, 134 Ark. 605, 
135 Ark. 617. 


Cal.—Burk v. Extrafine Bread Bak- 
ery, 280 P. 522, 208 Cal. 105; Squier 
v. Davis Standard Bread Co., 185 P. 
SOL U8L, Cals 538354 Innere Spencer, 3 
P. 453, 96 Cal. 448; Mann v. Higgins, 
23 P. 206, 83 Cal. 66; Von Stetten v. 
Yellow-Checker Cab Co., Consolidated, 
281 P. 95, 100 Cal.App. 775; Blackwell 
v. American Film Co., 192 P. 189, 48 
Cal.App. 681; Freiburg v. Israel, 187 
P. 130, 45 Cal.App. 138. 


Conn.—Foote y. Brown, 70 A. 699, 
81 Conn. 218. 


Ga.—Battle v. Williford, 127 S.E. 
762, 160 Ga. 287; Moore v. McAfee, 
106 S.H. 274, 151 Ga. 270; Stewart v. 
Ellis, 61 S.E. 597, 1380 Ga. 685; Jump- 
er v. Dodson, 56 S.E. 514, 127 Ga. 544; 
Southern Bell Tel., etc., Co. v. Jordan, 
13 S.E. 202, 87 Ga. 69; Western & A. 
R. R. v. Roberson, 162 S.E. 842, 44 Ga. 
App. 736; Southern Ry. Co!_yv. Bart- 
lett, 162 S.E. 831, 44 Ga.App. 710; Sea- 
board Air Line Ry. Co. v. Young, 148 
S.E. 757, 40 Ga.App. 4; Davis v. Whit- 
comb, 118 S.E. 488, 30 Ga.App. 497. 

Idaho.—O’Connor vy. Langdon, 26 P. 
659, 3 Idaho 61. 


Ill—Down v. Comstock, 149 N.E. 
507, 318 Jll. 445; Shraeder v. Cleve- 
land,, CeCe é&. St. be) Rye Co. 89: IN. 
997, 242 Ill. 227, 26-L.R.A.N.S. 226 [aff 
147 Ill.App. 252]; National Enamel- 
ing, etc., Co. v. McCorkle, 76 N.E. 843, 
219. TI. S57 kati 2> DItApp) 34497; Citi+ 
zens’ Gas-Light, etc., Co. v. O’Brien, 8 
N.E. .310, 118 Ill. 174; McKenzie v. 
Remington, 79 Ill. 388; Welch v. City 
of Chicago, 236 Ill.App. 520 [aff 154 N. 
E. 226, 323 Ill. 498]; Hoxie v. Pfael- 
zer, 167 Till.App. 79; Fitzgerald v. 
Benner, 120 Ill.App. 447 [aff 76 N.E. 
709, 219 Ill. 485]; Jones v. Gregory, 
48 Ill.App. 228; Welch v. Miller, 32 
Ill.App. 110. 


Ind.—Brooks v. Muncie & P. Trac- 
tion’ Co., 95 N.EL 1006, 179 Ind: 298; 
Wilson v. Trafalgar, ete., Gravel Road 
Co; 93) Ind: 2237 ‘Southern’ Ry. Co. v: 
Hazlewood, 88 N.E. 636, 90 N.E. 18, 
45 Ind.App. 478; Beck v. Budd, 88 N. 
BE. 785, 44 Ind.App. 145. 


Iowa.—Reupke v. D. H. Stuhr, ete., 
Grain Co., 102 N.W. 509, 126 Iowa 632; 
Flam v. Lee, 90 N.W. 70, 116 Iowa 289, 
§3 Am.S.R. 242; Citizens’ State Bank 
v. Council Bluffs Fuel Co., 57 N.W. 
444, 89 Iowa 618; Shipley v. Reason- 
er, 54 N.W. 470, 87 Iowa 555; Clifton 
v. Granger, 53 N.W. 316, 86 Iowa 573. 

Ky.—McKinney’s Adm’x y. Cincin- 
nati, N. O. & T. P. R. Co., 45 S.W. (2d) 
1031, 242 Ky. 167. 


Me.—Lewiston Trust Co. v. Cobb, 98 
A. 756, 115 Me. 264. 


Md.—Sullivan v. Smith, 91 A. 456, 
123 Md. 546. 


Miss.—Pickwick Greyhound Lines 
v. Silver, 125 So. 340, 155 Miss. 765. 


Mo.—Doebbeling v. Hall, 274 S.W. 
1049, 310 Mo, 204, 41 A.L.R. 382; State 
ex rel. Ambrose y. Trimble, 263 S.W. 
840, 304 Mo. 533 [cert den 45 S.Ct. 
354, 267 U.S. 598, 69 L.Ed. 806]; Shep- 
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ly vicious where the effect of their employment is 
to contradict the hypothesis of the instruction.** 
The use of one word or phrase instead of another,*® 


ard v. Schaff, 241 S.W. 431;, Steven- 
son v. A. B. C. Fireproof Warehouse 
Co., (App.) 6 S.W.(2d) 676; Dickinson 
v. Davis, (App.) 284 S.W. 815; First 
Nat. Bank,v. Kibble, 273 S.W. 148, 221 
Mo.App. 311 [cert quashed 287 S.W. 
432, 315 Mo. 966]; Lauderdale v. Kan- 
Sas City | Ry si Con CApp:) 2581s awe 
736; Brown v. St. Louis & S. F. Ry. 
Co., (App.) 227 S.W. 1069; Suttie v. 
Aloe, 39 Mo.App. 38. 


N.C.—Pittman v. Weeks, 43 S.E. 
FOZ, 132NICw.. 81" “Wachovia wi koe 
Co. vi.Forbes, °27)S.E. ' 43)" 120° NC 
Spee 


Ohio.—Munro Hotel Co. v. Brough, 
26 Ohio Cir.Ct.N.S. 185. 


Pa.—Mamniarella v. Rugeriis, 156 
A. 549, 102 Pa.Super. 132. 


S.C.—Bowick v. American 
Mfg. Co., 48 S.E. 276, -69 S.C. 360. 


Tex.—Galveston, ete., R. Co. v. Por- 
fert, 10 S.W. 207, 72 Tex. 344; Moulton 
v. Deloach, (Civ.App.) 253 S.W. 303; 
Young Men’s Christian Ass’n v. Jasse, 
(Civ.App.) 183 S.W. 867; MeCollum 
v. Buckner’s Orphans’ Home, 117 S.W. 
886, 54 Tex.Civ.App. 348; Galveston, 
etc., R. Co. v. Wafer, 106 S.W. 897, 48 
Tex.Civ.App. 279; Choctaw, etc. R. 
Co. v. McLaughlin, 96 S.W. 1091, 43 
Tex.Civ.App. 523; Houston, ete. R. 
Co. v. Craig, 92-S.W. 1033, 42 Tex.Civ. 
App. 486; Central Texas, etc., R. Co. 
5 Bush, 34 S.W. 133, 12 Tex.Civ.App. 

Ls 


Utah.—Garff v. Myers Cleaning & 
Dyeing Co., 238 P. 278, 65 Utah 548. 


Wash.—Mattingley ni Oregon- 
Washington R. & Nav. Co., 280 P. 46, 
153 Wash. 514; Kane v. Nakomoto, 
194 P. 381, 113 Wash. 476; Stanton v. 
Zercher, 172 P. 559, 101 Wash. 383; 
Scherrer v. Seattle, 100 P. 144, 52 
Wash. 4; Jones v. Seattle, 98 P. 743, 
51 Wash. 245; Noyes v. Pugin, 27 P. 
548, 2 Wash. 653. 


Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082: 
Williams vy. Hoehle, 70 N.W. 556, 95 
Wis. 510. 


[a] Particular words and phrases 
held not by their use in an instruction 
to vitiate it: (1) “A” instead of “the’’ 
(Freiburg v. Israel, 187 P. 130, 45 Cal. 
App. 138), (2) or vice versa (Squier 
v. Davis Standard Bread Co., 185 P. 
SOL, 18 1%Cal! 583). C3) Accident san= 
stead of “injury.” Blackwell’ vy. 
American Film Co., 192 P. 189, 48 Cal. 
App. 681. (4) “And” in place of “or,” 
or vice versa. O’Connor vy. Langdon, 
26 P. 659, 3 Idaho 61; Citizens’ Gas- 
Light, etc., Co. v. O’Brien, 8 N.E. 310, 
118 Ill. 174; Dickinson v. Davis, (Mo. 
App.) 284 S.W. 815; Wachovia L. & 
T. Co. v. Forbes, 27 S.E. 43,120 N.c) 
355. (5) “Appear probable” instead 
of “appear possible.” Mattingley v. 
Oregon-Washington R. & Nav. Co., 
280 P. 46, 153 Wash. 514. (6) “Ap- 
proximately” instead of “proximate- 
” Brooks v. Muncie & P. Traction 
> 9S NEE L006)! 179. Inde 298r auc 
“Assess”? meaning “to fix value of” in- 
stead of ‘“‘ascertain.’”’ State ex rel. 
Ambrose v. Trimble, 263 S.W. 840, 304 
Mo. 533 [cert den 45 S.Ct. 354, 267 U.S. 
598, 69 L.Ed. 806]. (8) ‘As stipulated 
for’ for “as represented.’ Beck v. 
Budd, 88 N.E. 785, 44 Ind.App. 145. 
(9) “As to any material fact” instead 
of ‘fact material to the issue.’’ Hoxie 
v. Pfaelzer, 167 Ill.App. 79. (10) “Be- 
lieve’ instead of “conclude” or “find.” 
Burk v. Extrafine Bread Bakery, 280 
P. 522, 208 Cal. 106.) (Cl) “Burden,” 
instead of ‘duty.’ Davis v. Whit- 
comb, 118 S.H. 488, 30 Ga.App. 497. 
(12) “Burden of proof” for ‘prepon- 
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and the interchangeable use of words having sub- 
stantially the same meaning,®® do not render an in- 
struction improper where the effect of such use 
is not such as to mislead the jury; but where the sub- 
stitution is such as to mislead the jury, the instruction 


derance of evidence.’ Williams v. 
Hoehle, 70 N.W. 556, 95 Wis. 510. 
(18) “Careless” instead of ‘negli- 
gence.” Pickwick Greyhound Lines v. 
Silver, 125 So. 340, 155 Miss. 765. 
(14) “Culvert” in referring to open- 
ings referred to in other instructions 
as “drains” or ‘‘channels.’’ Shrader v. 
Cleveland) C., ©. & (St. Lb. Ry. Co. 89 
N.B. 997, 242 Ill. 227, 26 L.R.A.N.S. 
226 [aff 147 Ill.App. 252]. (15) “Dis- 
ease of the brain” instead of “disease 
of the mind.” Parke v. Dennard, 118 


So103 96; 218-Ala-' 209." (416)! “stab- 
lish’ instead of “prove.’’ Sullivan v. 
Smith, 91 A. 456, 123 Md. 546. (17) 
“Wstablish”’ instead of ‘‘satisfy.” 
Jones v. Monson, 119 N.W. 179, 137 
Wis. 478, 129 Am.S.R. 1082. (1.8) 
“Bxcavation” instead of “opening.” 


Jonesboro, L. C. & E. R. Co. v. Kirk- 
sey, 204 S.W. 208, 134 Ark. 605, 135 
Ark. 617. (19) “Fair preponderance 
of evidence” instead of ‘“preponder- 
ance of evidence.” Munro Hotel Co. 
v. Brough, 26 Ohio Cir.Ct.N.S. 185. 
(20) “He” in referring to locomotive 
engineer. Owen v. Southern Ry. Co., 
ASuSOs Boy 222 Ala. 499.02)" eam” 
fore her) Olitton= vi Granger, b3°5N. 
W. 316, 86 Iowa. 578. (22) “Hole” in- 
stead of “depression.” Welch v. City 
of Chicago, 236 Ill.App. 520 [aff 154 
ND 2262S 2o0 LR AISS (23) 2 Lf? in- 
stead of “where.” Moore v. McAfee, 
LOG) S.BN4 274, 1512 Ga. 270. (24): “In 
doubt” meaning Sot satisfied.” 
Shepard v. Schaff, (Mo.) 241 S.W. 431. 
(25) “Intelligent” instead of “impar- 
tial’ in referring to jurors. City of 
Rome v. Ford, 79 S.H. 243, 13 Ga.App. 
386. (26) “Issues” instead of “propo- 
sitions.” McQuillen v. Meyers, 241 N. 
WwW. 442, 213 Iowa 1366. (27) “Law 
agent” instead of “claim agent.” 
Southern Ry. Co. v. Hazlewood, 88 N. 
E. 636, 90 N.E. 18, 45 Ind.App. 478. 
(28) “Lawful rate of speed’ instead 
of ‘usual and customary.” Matting- 
ley v. Oregon-Washington R. & Nav. 


Co., 280 P. 46, 153 Wash. 514. (29) 
“Loose” instead of ‘‘slack.’’ Lauder- 
dale v. Kansas City Rys. Co., (Mo. 
App.) 258 S.W. 736. (30) “Neglect” 


Instead of ‘‘negligence.”’ Brown v. 
St. Louis & S. F. Ry. Co., (Mo.App.) 
227 S.W. 1069. (31) “Net income” in- 
stead of “income.” Stanton v. Zerch- 
er, 172 BP: 559, 101, Wash: 383. (382) 
“Or” used in the sense of ‘that is.” 
Choctaw, ete., R. Co. v. McLaughlin, 
96 S.W. 1091, 43 Tex.Civ.App. 523. 
(383) “Penal” instead of “remedial.” 
' Lewiston Trust Co. v. Cobb, 98 A. 756, 
115 Me. 264. (34) “Penalty” instead 
of “liquidated damages.” Mammarel- 
la v. Rugeriis, 156 A. 549, 102 Pa.Su- 
per. 132. (35) “Plaintiff’’ for ‘“defend- 
ant,”’ or vice versa. Chany v. Hotch- 
kiss, 63 A. 947, 79 Conn. 104; Stewart 
Vemolhisn 61) 9.6.0 597), (130 eGal 685: 
Jumper v. Dobson, 56 S.E. 514, 127 
Ga. 544; Southern Bell Tel., etc., Co. 
v. Jordan, 13 S.E. 202, 87 Ga. 69; Na- 
tional Enameling, etc., Co. v. McCor- 
kle, 76 N.E. 843, 219 Ill. 557 [aff 122 
Tll.App. 344]; McKenzie v. Reming- 
ton, 79 Ill. 388; Wilson v. Trafalgar, 
ete., Gravel Road Co., 93 Ind. 287; 
Reupke v. D. H. Stuhr, etc., Grain Co., 
102 N.W. 509, 126 Iowa 632; Flam v. 
Lee, 90 N.W. 70, 116 Iowa, 289, 93 Am. 
S:R.' 242; Citizens’ State Bank v. 
Council Bluffs Fuel Co., 57 N.W. 444, 
89 Iowa 618; Shipley v. Reasoner, 54 
N.W. 470, 87 Iowa 555; Suttie v. Aloe, 
39 Mo.App. 38; Pittman v. Weeks, 43 
S.E. 582, 132 N.C. 81; Bowick v. Amer- 
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ican Pipe Mfg. Co., 48 S.H. 276, 69 S.C. 
360; Galveston, ete., R. Co. v. )Por- 
fert, 10 S.W. 207, 72 Tex. 344; MeCol- 
lum v. Buckner’s Orphans’ Home, 117 
S.W. 886, 54 Tex.Civ.App. 348; Gal- 
veston, etc., R. Co. v. Wafer, 106 S.W. 
897, 48 Tex.Civ.App. 279; Central Tex- 
as, etc., R. Co. v. Bush, 34 S.W. 133, 
12 Tex.Civ.App. 291; Kane v. Nako- 
moto, 194 P. 381, 113 Wash. 476. (36) 
“Plaintiff” instead of “decedent.” 
Seaboard Air Line Ry. Co. v. Young, 
148 S.E. 757, 40 Ga.App. 4. (87) “Pre- 
caution” instead of ‘‘caution.” Mc- 
Kinney’s Adm’x v. Cincinnati, N. O. & 
T. P. R. Co., 45 S.W.(2d) 1031, 242 Ky. 
167. (38) “Prevented” instead of 
“avoided.” Southern Ry. Co. v. Bart- 
lett, 162 S.E. 831, 44 Ga.App. 710. 
(39) “Promised” for “agreed.” Har- 
vey v. Bodman, 103 So. 569, 212 Ala. 
503. (40) “Proximately contributing 
to plaintiff's injury” instead of “‘negli- 
gence proximately contributing to 
cause of injury.” Von Stetten v. 
Yellow-Checker Cab Co., Consolidated, 
281 PB. 95; 100), Cal-App. A715. (41) 
“Purpose” for “intent.” First Nat. 
Bank v. Kibble, 273 S.W. 148, 221 Mo. 
App. 311 [cert quashed 287 S.W. 432, 
315 Mo. 966]. (42) ‘Reasonable care” 
defined as that degree of care wi:ich 
“every” prudent person would exer- 
cise under the same or similar cir- 
cumstances rather than the care of 
“an ordinarily prudent person.” 
Western & A. R. R. v. Roberson, 162 
S.E. 842, 44 Ga.App. 736. (43) ‘“‘Rea- 
sonable grounds to suspect” rather 
than the statutory phrase “grounds 
for reasonable suspicion.” Battle v. 
Williford, 127 S.E. 762, 160 Ga. 287. 
(44) “Result” instead of ‘‘cause.” 
Sloss-Sheffield Steel & Iron Co. v. 
Stewart, 55 So. 785, 172 Ala. 516. (45) 
“Satisfactory to the plaintiff’ instead 
of “satisfactorily done.” Garff v. My- 
ers Cleaning & Dyeing Co., 238 P. 278, 
65 Utah 548. (46) “Slipped” instead 


of ‘‘tilted.”” Young Men’s Christian 
Ass’n v. Jasse, (Tex.Civ.App.) 183 S. 
W. 867. (47) “Testamentary capaci- 


ty” instead of ‘“‘testamentary incapac- 


ity.” Down v. Comstock, 149 N.E. 507, 
318 Ill. 445. (48) ‘“Testimony” in- 
stead of “evidence,” or vice versa. 


Mann v. Higgins, 23 P. 206, 88 Cal. 


66; Fitzgerald v. Benner, 120 I1l.App. 
447 [aff 76 N.E. 709, 219 Ill. 4851; 
Jones v. Gregory, 48 Ill.App. 228: 


Welch vy. Miller, 32 Ill.App. 110; Mun- 
ro Hotel Co. v. Brough, 260 Ohio Cir. 
Ct.N.S. 185; Moulton v. Deloach, (Tex. 
Civ.App.) 253 S.W. 303; Houston, ete., 
R. Co. v. Craig. 92.S.W. 1033, 42 Tex. 
Civ.App. 486; Scherrer v. Seattle, 100 
P. 144, 52 Wash. 4; Jones v. Seattle, 98 
P. 743, 51 Wash. 245; Noyes v. Pugin, 
27 P. 548, 2 Wash. 653. (49) ‘To plain- 
tiff’ instead of “of plaintiff.” Steven- 
son v. A. B. C. Fireproof Warehouse 
Co., (Mo.App.) 6 S’W.(2d) 676. (50) 
“West” instead of “east.” Doebbeling 


-V. Hall, 274 S.W. 1049, 810 Mo. 204, 41 


A.L.R. 382. (51) “With” instead of 
“without.’’ Foote v. Brown, 70 A. 699, 
81 Conn. 218. (52) “Yes’ instead of 
ane ” In re Spencer, 31 P. 453, 96 Cal. 

56. U.S.—Mowles v. Lorimer, 212 
Be bb; eh2 9 nC Ona lide 

Cal.—Smith v. Hollander, 
958, 85 Cal.App. 535. 


Conn.—Di Maio v. Yolen Bottling 
Works, 107 A. 497, 98 Conn. 597. 


Tex.—Wood v. Williams, (Civ.A 
46 S.W.(2d) 332. ee 
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may thereby be rendered improper.®’ Instructions 
may, of course, properly contain words likely to be 
understood by the jury when sueh words are used 
in their proper signification.°* 
words not likely to be understood by the jurors and 


On the other hand, 


Wash.—Kane v. Nakamoto, 194 P. 
381, 118 Wash. 476. é 

[a] Words properly used inter- 
changeably or in same sense: (1) 
“Burden of proof’ and “burden of 
producing evidence” used inter- 
changeably. Smith v. Hollander, 259 
P. 958, 85 Cal.App. 535. (2) “Claims” 
and ‘theory’ used interchangeably. 
Di Maio v. Yolen Bottling Works, 107 
A. 497, 93 Conn. 597. (3) “Convinced” 
and “find.” Kane v. Nakamoto, 194 
P. 381, 118 Wash. 476. (4), “False” 
and “untrue” and “false” and “fraud- 
ulent” does not vitiate an instruction. 
Wood v. Williams, (Tex.Civ.App.) 46 
S.W.(2d) 332. (5) “Scheme” used 
synonymously with “transaction” and 
“proposition” and in reference to the 
acts of both parties. Mowles v. Lori- 
mer, 212 BE. 155, 1291C.C. Al di 


57. Ala.—Ashley v. McMurray, 130 
So. 401, 222 Ala. 32; Watkins v. Potts, 
122, So. 416, 219, Ala. 427, 65 A.L.R. 
1097; Oliver’s Garage v. Lowe, 103 
So. 586, 212 Ala. 602; Alabama Great 
Southern R. Co. v. Grauer, 102 So. 
125, 212 Ala. 197; Standard Cooper- 
age Co. v. Dearman, 86 So. 537, 204 
Ala. 553; Climer v. St. Clair County 
Telephone Co., 77 So. 30, 200 Ala. 656. 


Cal.—Hart v. Farris, (App.) 13 P. 
(2d) 790; Jones v. Southern Pace. Co., 
239 P. 429, 74 Cal.App. 10. 


Iowa.—Rorem vy. Pederson, 201 N. 
W. 784, 199 Iowa 304. 


Ky.—Equitable Life Assur. Soc. of 
U. S. v. McDaniel, 3 S.W.(2d) 1093, 
223 Ky. 505. 

Mo.—Isaacs v. Smith, (App.) 275 S. 
W. 555. 


[a] Particular words or phrases 
held to vitiate instructions: (1) 
“And” instead of ‘or.’ Equitable Life 
Assur. Soc. of U. S. v. McDaniel, 3 S. 
W.(2d) 10938, 223 Ky. 505. (2) “Ap- 
proximate’ instead of “proximate.” 
Hart v. Farris, (Cal.App.) 13 P.(2d) 
790. (3) “Approximately” instead of 
“proximately.” Jones v. Southern 
Paces Co, 2239 eR 429.5 745 CalsApps do: 
(4) “Believe” instead of “reasonably 
satisfied.” Oliver’s Garage v. Lowe, 
103 So. 586, 212 Ala. 602. (5) “Care- 
ful” and “competent” instead of “rea- 
sonably careful and competent.” 
Isaacs v. Smith, (Mo.App.) 275 S.W. 


555. (6) “Defendant” inappropriate- 
ly in one instance, instead of “plain- 
tiff.’ Ashley v. MeMurray, 130 So. 
401, 222 Ala. 32; (7) ‘‘Delecterious” 
for “deleterious” and ‘durg” for 
“drug.” Watkins v. Potts, 122° So 


416, 219 Ala. 427, 65 A.L.R. 1097. (8) 
“Him” in reference to a corporate de- 
fendant. Standard Cooperage Co. v. 
Dearman, 86 So. 587, 204 Ala. 553. (9) 
Indefinite and comparative words 
“small number of persons.’ Alabama 
Great Southern R. Co. v. Grauer, 102 
So. 125, 212 Ala. 197. (10) “Reason- 
ably satisfied” instead of the stronger 
term ‘‘must believe.” Climer v. St. 
Clair County Telephone Co., 77 So. 
30, 200 Ala. 656. (11) ‘Some one” or 
“all” instead of ‘fone or more.” Ro- 
rem v. Pederson, 201 N.W. 784, 199 
Iowa. 304. 


58. See cases infra this note. 


[a] Use of expression “as a mat- 
ter of law” does not render an in- 
struction improper. McAfee v. Ogden 
Union Ry. & Depot Co., 218 P. 98, 62 
Utah 115. 


[b] “Bank stock” as meaning 


For later cases, developments and changes in the law see Annotations, same title and Section number, 


‘ 
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words used in other than their ordinary sense may 
Mere ineleganeies 
of expression, while not to be commended, “do not 


render an instruction improper.°®? 


vitiate instructions.®° 


Technical and scientific terms. 


“certificates of bank stock” is proper. 
Feil v. First Nat. Bank, (Mo.App.) 
269 S.W. 936. 

[e] “Cause of action.’—Since the 


code abolished forms of action, it is 
of little importance what the court 
called a cause of action, if the charge 
clearly stated the law applicable. 
Nappi v. Wilson, 155 N.E. 151, 22 Ohio 
App. 520. 

{d] “Dangerous,” in the sense of 
“unsafe,” does not invalidate the in- 
struction in which the word is used. 
Hastey v. Kaime, 297 S.W. 50, 317 Mo. 
1010. 


fe] “Environment,” in the sense 
of ‘‘circumstances,’”’ does not render 
an instruction improper. Foss v. 


Sherwood, 157 A. 834, 104 Vt. 141. 

{f] “The words thigh and danger- 
ous’ [with reference to the speed of 
‘a moving body] . are of sim- 
ple meaning and ordinary use and re- 
quire no explanation or definition.’ 
Campbell v. Chicago, B. & Q. R. Co., 
245 S.W. 58, 211 Mo.App. 331. 


[g] “Injuries in question,” al- 
though possibly subject to criticism 
as too general in form, does not viti- 
ate an instruction in which the ex- 
pression is used. Carney v. United 
Rys. Co. of St.. Louis; 226 S.w, 308, 
205 Mo.App. 495. 

{h] “Lhady.”—In an action by a 
woman, the court may in an instruc- 
tion refer to her as a “lady.’””’ McKay 
vy. Anderson Steamboat Co., 99 P. 1030, 
51 Wash. 679. 


[i] “Or” in the sense of ‘‘to wit” 
is proper. Campbell v. Chicago, B. & 
Q. R. Co., 245 S.W. 58, 211 Mo.App. 331. 


{j] “Prior to the manner” is not a 
meaningless phrase and its use in an 
instruction does not render it improp- 
er. Taul v. Askew Saddlery Co., (Mo. 
App.) 229 S.W. 420. 

{k] “Should.”—(1) “Should” as 
importing duty or obligation. Kip- 
penbrock v. Wabash R. Co., 194 S.W. 
50, 270 Mo. 479. (2) Use of words 
TSHOuLd,.. — WOuld,s “may. and, the 
like interchangeably see supra § 574 
note 68 [b]. 


{1] “Solemn,” in the sense of “for- 
mal,” does not render an instruction 


improper. Di Rosa v. Caliando, 99 Pa. 
Super. 390. 
59. See cases infra this note. 


[a] Term “and/or” in an instruc- 
tion is condemned as confusing and 
misleading. Preble v. Architectural 
Iron Workers’ Union of Chicago, 260 
Ill.App. 435. 

[b] “Desideratum” should not be 
used in an instruction. Dunn_ vy. 
Land, (Tex.Civ.App.) 193 S.W. 698. 


[c] “Inadvertent” as signifying 
negligence or inattention is improper. 
Brown v. Southwestern Bell Tele- 
phone Co., (Mo.App.) 274 S.W. 876. 


While in formulat- 
ing instructions such terms and expressions as are 
approved by the appellate courts as technically cor- 
rect may be employed so far as is possible,®! the 
eourt should ordinarily avoid the employment of 
terms and definitions of a purely technical or scien- 
tifie character,°? or of words which have a different 
signification in the technical, as distinguished from 
the popular, sense;°* and especially where the ques- 
tions to be submitted are well susceptible of presen- 
tation in plain, practical terms, easy of comprehen- 
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sion and application.®* 
that an instruction is not necessarily rendered im- 
proper by the use of a word in the popular sense 


[64 C.J.] 637 


However, it has been held 


where the same word is susceptible to technical sig- 


nification.°° 


sense. °° 


of the jurors.®* 


or vice versa.®& 


60. LL. M. Bates & Co. v. Fuller, 8 
Lea (Tenn.) 644. 

[a] Thus an instruction stating 
that “defendant cannot gouge the 
plaintiff out of their property in no 
such way,” while inelegant and not of 
poetic rhythm, and perhaps. not 
esthetic in taste, and might have 
been stated more ‘mildly,’ and yet 
as “firmly,” is notpinvalid: | L-oM, 
Bates & Co. v. Fuller, 8 Lea (Tenn.) 
644. 

61. Nagle v. City of Billings, 250 
kk. 445, 77 Mont. 205; Fowlie v. Cruse, 


157 P. 958, 52 Mont. 222. 
[a] While words “substantially 
similar” involve in legal effect the 


same idea as those “substantially the 
same,” the court should, in formulat- 
ing instructions, employ terms and 
expressions which have been approved 
generally by the courts as technical- 
ly accurate. Fowlie v. Cruse, 157 P. 
958, 52 Mont. 222. 

Instruction in language of appel- 
late court generally see supra § 571. 


62. U.S.—Maryland Casualty Co. v. 
Kinch, V4 shes, Tt ClCcAl 5665, 8 
L.R.A.N.S. 308 [cert den 27 S.Ct. 780, 
2038 U.S. 592, 51 L.Wd. 331]. 

Ala.—Citizens’ Light, Heat & Pow- 
OY (COM sys LCC G2 NSO ve 1.99 eid S ci AW a. 
561. 

Mich.—Aikin v. Weckerly, 19 Mich. 
482; Watkins v. Wallace, 19 Mich. 
5s 

Mo.—Chappell v. Allen, 38 Mo, 2138; 


Roberts v. Kansas City Rys. Co., 228 
S.W. 902, 204 Mo.App. 586. 
N.Y.—Lyneh v. Figge, 192 N.Y.S. 


873, 200 App.Div. 92. 


[a] Reason for rule.—The court is 
not engaged in writing a text book 
for lawyers when formulating an in- 
struction but is instructing a body of 
laymen which should be instructed 
in language which it understands. 
Lynch v. Figge, 192 N.Y.S. 873, 200 
App.Div. 92. 

[b] “Nondelegable.”—(1) “The 
use in an instruction of a technical 
word such as ‘nondelegable’ is im- 


proper.” Roberts v. Kansas City 
Rys. Co., 228 S.W. 902, 904, 204 Mo. 
App. 586. (2) But where the use of 


the word makes it mere surplusage, 
its use does not render an instruction 
fatally defective. Roberts v. Kansas 
City Rys. Co., supra. 

[c] “Execute” for “sign.”—Lynch 
& Figge, 192 N.Y.S. 8738, 200 App.Div. 

63. Lake Hancock & C. R. Co. v. 
Stinson, 81 So. 512, 77 Fla. 333. 

[a] “Sust.”.—An instruction that 
plaintiff has the burden of proving 
that his claim is just, and that he is 
entitled to recover, is erroneous, as a 
just claim is not always a legal claim 
that may be compensated for in dam- 


Mandatory or permissive words. 
not to use mandatory words in an instruction when 
referring to matters which are within the discretion 


At all events, the court should ex- 
plain the meaning of words used in a technical 


The court ought 


However, particular instructions 


have been held not to be improper merely because of 
the use of mandatory, rather than permissive, words, 


[§ 575] (7) Language Favorable to One of Par- 


ages, and as “just”? may apply in near- 
ly all its senses to either ethics or 
law, denoting something which is nor- 
mally right and fair, and although 
sometimes it is used in the sense of 
that which is right and fair accord- 
ing to positive law, not every just 
claim is a legal claim that may be 
compensated for in damages. Lake 
Hancock & C. R. Co. v. Stinson, 81 So. 


Olas Pee MEA moor 
64. Maryland Casualty Co. v. 
Minch, 4 UAT ss3 8 871 me. Gul can Clones 


L.R.A.N.S. 308 [cert den 27 S.Ct. 780, 
203 U.S. 592, 54- L.Ed. 331]. 


65. Colorado Springs & Interurban 
Ry. Co. v. Allen, 135 P. 790, 55 Colo. 
391; MacFayden v. Paul, 128 A. 650, 
102 Conn. 243. 


[a] Rule applied to an instruction 
using the word “benefit” in its ordi- 
nary significance, rather than in its 
technical sense, as a factor in an im- 
plied contract. MacFayden v. Paul, 
128 A. 650, 102 Conn. 243. 

[b] Definitions.—(1) “While it is 
perhaps the better practice to follow 
the general form of definition used in 
the , majority of . . cases 
it does not follow that [an instruc- 
tion is invalid merely because of] the 
use of any other form if not mislead- 
ing.’”’ Colorado Springs & Interurban 
Rys Col vee Allen, W355 PS 90 aio Suen 
Colo. 391. (2) “Whether a definition 
in an instruction is better made by 
one technical form or another is not 
of vital or controlling importance.” 
Colorado Springs & Interurban Ry. 
Co. v. Allen, supra. 


66. Erbes v. Wehmeyer, 
447, 69 Towa 85; Lynch v. Figge, 192 
N.Y.S. 873, 200 App.Div. 92. 


67. Lyons v. Chicago City Ry. Co., 
101 N.B. 211, 258 Ill: 75; Rynearson 
v. McCartney, 203 Ill.App. 555; Boom 
v. Boom, 220 N.W. 17, 206 Iowa 70. 


[a] While it may be proper to 
enumerate elements which the jury 
may consider, an instruction which 
undertakes to tell the jury that they 
“must” or ‘should’ consider igs im- 
proper. Lyons v. Chicago City Ry. 
Cory LO NER 20s 26072 LH et bans 4. 

[b] Reasons for rule.—(1) ‘We 
may presume that a jury is composed 
of men and women of average intelli- 
gence but we will not presume that 
they are experts in matters of dic- 
tion.” Boom v. Boom, 220 N.W. 17, 
20, 206 Iowa 70. (2) Moreover, it is 
not the jury’s province to construe 
the legal meaning of words or place a 
construction upon the ecourt’s lan- 
guage. Boom v. Boom, supra. 


68. Ivester v. McNicholas, 122 S.B. 
417, 157 Ga. 755; Miller v. Chicago 
RysiiGo.,. 224 sul, App. 468; St. Louis 
& S. KF. R. Co. v. Brown, 144 IPAOmay 
45 Okl. 143 [aff 36 S.Ct. 602, 241 U.S. 
223, 60 L.Ed. 966]. 


28 N.W. 


638 [64 C.J.] ; 
ties.°® The trial court should, in formulating in- 
structions, avoid the use of language which would 
seem to favor one of the parties;*° but certain pre- 
sumptions may be invoked to support an instruction 
which may otherwise seem, on its face, to be favor- 
able to one of the parties."! 


Underscoring of parts of instructions is not a prac- 
tice to be approved of, since it may cause the jury to 
give undue weight to such portions, to the under- 
valuing of other parts of the instructions.‘* 


[§ 576] (8) Alternative, Conjunctive, and Dis- 
junctive Statements. Alternative. While particu- 
lar instructions have been held invalid for being in 
the alternative,*® it is also held that such an instrue- 
tion is not objectionable.** 


Conjunctive. It has been held that separate and 
distinet propositions of law should not be stated 
in an instruction conjunctively;*® but it has also 
been held that conjunctive statements will not 
vitiate an instruction,’® and this notwithstanding 
the conjunctive statements may better be stated 
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[§§ 575-578 
in the disjunctive.’? 


Disjunctive. The court may properly submit the 
case of a party disjunctively.’® 

[§ 577] (9) Abbreviations; Illustrations. The 
use of abbreviations in instructions should be avoid- 
ed;7® but the mere use of an abbreviation will not of 
itself render an instruction improper.*° 


Illustrations. Instructions may properly contain 
illustrations in order to enable the jury more fully 
to understand and apply the law.*? 


[§ 578] (10) Covering Principles in One Instruc- 
tion®’?—-(a) In General. While the statements in 
each individual instruction must be correct as far as 
it goes and be consistent with other instructions,** 
the mere fact that an instruction is involved and 
incomplete does not render the instruction improp- 
er.84 Although good practice suggests that all the 
law on each separate proposition of law shall be 
embodied in a single instruction,®’® the law appli- 
cable to particular questions in a case may be covered 
by separate instructions;**® in other words, the en- 


{a] Distinction recognized.—(1) 
“The distinction in meaning between 


the potential auxiliaries ‘might,’ 
‘would,’ ‘could’ and ‘should’ are too 
well known to be discussed.” Miller 


v. Chicago Rys. Co., 224 Ill.App. 468. 
(2) But the use of one instead of an- 
other in a particular instruction may 
not be such as to mislead the jury. 
Miller v. Chicago Rys. Co., supra. 


{[b] Use of particular words held 
not to vitiate instructions.—(1) An 
instruction that the jury “should” 
consider certain facts although the 
words “might” or “‘could” would have 

_been better. Steele v. City of Bloom- 
ington, 147 N.E. 718, 83 Ind.App. 73. 
(2) “Might” instead of “could,” or 
“would,” or “should.” Mayer v. Lou- 
isville Ry. Co., 283 S.W. 785, 192 Ky. 
=f Ip (3) Use of the word 
where the word is intended to intro- 
duce a direction and was so under- 
stood by the jury. Stowe v. Mather, 
225 N.W. 504, 247 Mich. 329. (4) 
“Should” instead of ‘could.’ Pen- 
nington v. Kansas City Rys. Co., 223 
S.W. 428, 284 Mo. 1. (5) Where no 
proper elements were omitted in in- 
structing the jury what to consider, 
and they were left free to consider all 
the evidence in the case, “should” in- 
stead of ‘‘may” in instructing the jury 
as to the elements to be considered 
by them. Posch vy. Chicago Rys. Co., 
221 Ill.App. 241. (6) “Shall” instead 
of “should.” St. Louis & S. F. R. Co. 
v. Brown, 144 P. 1075, 45 Okl. 143 [aff 
36 S.Ct., 602, 241 U.S. 2238, 60 L.Ed. 
966]. (7) “Will” instead of “should.” 
Ivester v. McNicholas, 122 S.E. 417, 
157 Ga. 755. See Carey v. Chicago 
Rys. Co., 188 Ill.App. 450. (8) “Shall” 
instead of “‘may” (Central R. Co. v. 
Bannister, 62 N.E. 864, 195 Ill. 48 [aff 
96 Ill.App. 332]; Indianapolis St. R. 
Go, Vo Johnson, 72) N.E. 571, 163 Ind. 
518); (9) or “will” instead of ‘‘may” 
(North Chicago St. R. Co. v. Zeiger, 
54 N.E. 1006, 182 Ill. 9, 74 Am.S.R. 157 
{aff 78 Ill.App. 463]). 


69. Undue prominence of particu- 
lar matters: 


Generally see infra §§ 601-605. 
By means of repetition see infra § 
592. 


70. Hall v. Wingate, 126 S.E. 796, 
$11, 159 Ga. 630. 

“A trial judge is bound studiously 
to avoid all language or any conduct 
which will lead the jury to suspect 


“may” 


that he is favorable to one party to 
the cause rather than to the other.” 
Hall v. Wingate, supra. 


71. See cases infra this note. 


[a] It must be presumed that: (1) 
Every jury consists of citizens of or 
dinary intelligence, fairness, and 
firmness in their own opinions. Hall 
v. Wingate, 126 S.E. 796, 159 Ga. 630. 
(2) In every charge there is a possi- 
bility of a slip of the tongue. Hall v. 
Wingate, supra. (3) Every juror 
knows he is bound by oath to render 
a true verdict according to the evi- 
dence and that his oath applies no less 
to evidence in behalf of one party 
than to evidence in behalf of the oth- 
er party. Hall v.. Wingate, supra. 


72. Wright v. Brosseau, 73 Ill. 381. 


Undue prominence of particular 
matters generally see infra §§ 601-— 
605. 

78. Foster v. Kansas City Rys. Co., 
(Mo.) 2385 S.W. 1070; Start v. Na- 
tional Newspaper Ass’n, (Mo.App.) 
222 S.W. 870. 


74, Lackey v. United Rys. Co., 231 
S.W. .956, 288 Mo, 120: 


75. Strickland v. Davis, 128 So. 
233, 221 Ala. 247; Central of Georgia 
ys Come .waulson; ali 1 eSo., R901 3215 
Ala. 612; Tuepker v. Sovereign Camp, 
W. O. W., (Mo.App.) 226 S.W. 1002. 


[a] Beason for rule.—The effect 
thereof is to require the jury to find 
all of such grounds to exist, and not 
any one of them. Tuepker v. Sov- 
ereign Camp, W. O. W., (Mo.App.) 226 
S.W. 1002. 

76. Magowan v. Kentucky Utili- 
ties Co., 200 S.W. 367, 179 Ky. 114. 

77. Magowan v. Kentucky Utili- 
ties Co., supra. 

78. Peterson v. Louisville & N. R. 
Co., 284 S.W. 1104, 215 Ky. 428. 


79. See cases infra this note. 


fa] “Ete.’—(1) “The use of the 
abbreviation ‘etc.’ in a charge is not 
to be commended.” Dallas Consol. 
Electric St. Ry. Co. v. Chambers, 118 
S.W. 851, 858, 55 Tex.Civ.App. 331. 
(2) “Doubt often arises by its use to 
determine what other things it in- 
cludes.” Dallas Consol. Electric St. 
Ry. Co. v. Chambers, supra. (3) “The 
court should specify what things he 
means and not leave the jury to spec- 
ulate as to the other things he has 
reference to.’”’ Dallas Consol. Elec- 


tric St. Ry. Co. v. Chambers, supra. 


80. Hatton v. Henman, 10 S.W. 
(2d) 967, 222 Mo.App. 954. 


ia] Use of initials instead of full 
name.—Hatton v. Henman, 10 S.W. 
(2d) 967, 222 Mo.App. 954. 


81. Draper v. Cotting, 120 N.E. 
365, 369, 231 Mass. 51; Wellington v. 
City of Cambridge, 107 N.E. 976, 220 
Mass. 312. 


“A trial judge may use illustrations 
[in instructions] for the purpose of 
more pointedly directing the atten- 
tion of the jury to the questions they 
are to decide.” Draper v. Cotting, 
supra. 


82. Construction of instructions as 
a whole see infra §§ 747-762. 


Necessity of giving instructions 
covered by other instructions see in- 
fra §§ 699-707. 


83. See cases infra this note. 


[a] “It is axiomatic that each in- 
struction must be correct in itself as 
far as it goes; they must all be con- 
sistent with each other; and the 
whole taken together must present 
but one doctrine or the jury will have 
nothing to guide them.” Woosley v. 
Wabash Ry. Co., (Mo.App.) 274 S.W. 
871, 874. To same effect Modisett v. 
McPike, 74 Mo. 636, 648; Henschen vy. 
O’Bannon, 56 Mo. 289, 291; Thomas v. 
Babb, 45 Mo. 384, 388. 


{b] Instruction held to state law 
correctly in so far as it attempts to 
do so. Schmuck v. Beck, 234 P, 477, 
72 Mont. 606. 


Requirement of accuracy in in- 
structions generally see supra § 567. 


Construction of instructions as 
whole see infra §§ 747-762. 


84. Bice v. Steverson, 99 So. 639, 
211 Ala. 103. 


85. Missouri Pac. R. Co. v. Ken- 
nedy, 239 SW. 376, 183 S/Ark agi 
Rocky Mountain Motor Co. v. Walker, 
203 P. 1095, 1096, 71 Colo. 53; Denver 
Consol. Electric Co. v. Walters, 89 P. 
815, 818, 89 Colo. 301. 


“The entire law upon any one prop- 
osition should so far as is practicahle 
be embodied in one instruction,” 
aes eS Electric Co. v. Wal- 
ers, Supra [quot Rocky Mountain 
Motor Co. v. Walker, supra]. fi 


86. Missouri Pac. R. Co 


. v. Ken- 
nedy, 239 S.W. 876, 183 Ark. 17: ‘al 


Ful- 
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tire law of the case need not be stated in a single in- 
Accordingly, an instruction which cor- 
rectly states a complete proposition of law appli- 


struction.87 


lenwider v. Brawner, 6 S.W.(2d) 264, 
224 Ky. 274; Graham’s Adm’r v. Illi- 
nois ‘Cent. R. Co., 215 S/w._60, 185 
Ky. 370; Dunean v. Record Pub. Co., 
143°S.E. 31, 56, 145°S.C) 196. 


“Tt is not improper to state the law 
as applicable to particular questions 
in separate instructions which are 
consistent with each other.” Duncan 
v. Record Pub. Co., supra. 


{a] In negligence cases.—(1) The 
respective duties of plaintiff and de- 
fendant are best set out in separate 
instructions. Fullenwider v. Brawn- 
er, 6 S.W.(2d) 264, 265, 224 Ky. 274. 
(2) Thus an instruction defining the 
duties of defendant alone is not de- 
fective for failure to define correla- 
tive duties of plaintiff. MWullenwider 
v. Brawner, supra. (3) “It tends to 
simplicity and clarity for the respec- 
tive duties of the parties to be sep- 
arately set forth.’”’ Fullenwider v. 
Brawner, supra. 


87. Ark.—Winn v. Jackson, 245 S. 
W. 812, 158 Ark. 644; Ft. Smith Light 
& Traction Co. v. Hendrickson, 189 S. 
Wi. 1064,.126. Ark. 377; St. Louis, I. 
M. & S. Ry. Co.'v. Blaylock, 175 S.W. 
1170, 117 Ark. 504, Ann.Cas.1917A 563. 


Cal.—Callet v. Alioto, 290 P. 488, 
210 Cal. 65; Douglas v. Southern Pac. 
Co., 264 P. 237, 203 Cal: 390; Hall v. 
Steele, 226 P. 854, 193 Cal. 602; O’Bri- 
en v. Edens, (App.) 13 P.(2d) 754; 
Ackerman v. Griggs, 293 P. 115, 109 
Cal.App. 365; Bennett v. Hoge, 291 P. 
444, 108 Cal.App. 180; Comstock v. 
Morse, 290 P. 108, 107 Cal.App. 71; 
State Compensation Insurance Fund 
v. Lamb, 273 P. 1080, 96 Cal.App. 236; 
Peak v. Key System Transit Co., 263 
P. 578, 88 Cal.App. 354; Byrne v. 
Western Pipe & Steel Co. of -Califor- 
nia, 253 P. 776, 81 Cal.App. 270; Aubel 
v. Sosso, 236 PB. 319, 72 Cal.App. 57. 

Idaho.—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 


Ill.—Chicago, etc., R. Co. v. Hines, 
23 N.E. 1021, 132 Ill. 161, 22 Am.S.R. 
515 [aff 33 Til. App. 271]; Spengler v. 
Higer, 255 Ill.App. 322. See Gustaf- 
son v. Peterson, 203 Ill.App. 242. 


Ind.—Conway v. Vizzard, 23 N.E. 
771, 122 Ind. 266; Terre Haute, In- 
dianapolis & Eastern Traction Co. v. 
Wallace, (App.) 180 N.E. 485; Mar- 
mon Motor Car Co. v. Schafer, (App.) 
178 N.E. 863. 

Iowa.—Deere v. Wolf, 41 N.W. 588, 
77 Iowa 115. 

Ky.—White v. Jouett, 144 S.W. 55, 
147 ie. 197, 211 [quot Cyc]; Louis- 
ville, etc., R. Co. v. Veach, 46 S.W. 
493, 20 Ky.L. 403. 

Md.—Street v. Hodgson, 115 A. 27, 
139 Md. 137. 

Mo.—Browning v. Browning, 41 S. 
W.(2d) 860; Kamer v. Missouri-Kan- 
sas-Texas R. Co., 32 S.W.(2d) 1075, 
326 Mo. 792 [cert den 51 S.Ct. 216, 282 
Us 90s, Taba. 957; “Cottier vy. 
Chicago, B. & Q. R. Co., (App.) 33 S. 
W.(2d) 173; Armould Oil Co. v. Wil- 
kinson, (App.) 16 S.W.(2d) 678; Bra- 
den vy. Friederichsen, Floor & Wall 


Tile Co., (App.) 15 S.W.(2d) 923; 
Wagner vy. Security Ben. Ass’n, 
(App.) 276 S.W. 81. 

Mont.—Schmuck vy. Beck, 234 P. 


606; Allen v. Bear 


477, 72 Mont. 
115 P. 673, 43 Mont. 


Creek Coal Co., 
269. 

Neb.—In re Noren’s Estate, 230 N. 
W. 495, 119 Neb. 653; In re Lyell’s 
Estate, 219 N.W. 189, 116 Neb. 827; 
Nebraska Nat. Bank v. Burke, 62 N. 
W. 452, 44 Neb. 234. 


Okl.—Standard Accident Ins. Co. v. 


TRIAL 


state 
propriate or 


Baker, 291 P. 962, 145 Okl. 100; South- 
west Missouri R. Co. v. Duncan, 282 
P. 331, 189 Okl. 292; Southwest Mis- 
Sour? sR iCoyrv., Duncan, 2820 P3827; 
331, 139 Okl. 287; Fullerton v. Good- 
win, 280 P. 804, 188 Okl. 176; Ponca 
City Milling Co. v. Krow, 267 P. 629, 
131 Okl. 98; Bucktrot v. Partridge, 
265 P. 772, 1380 Okl. 126; -Bucktrot; v. 
Partridge, 265 P. 768, 130 Ok1. 
City Loft /Lulsa ve) Lloyd, 263 2, aib2; 
129 OK. 27; J. B. Colt-Co:-v. ‘Koehn, 
260 P. 1060, 128 Okl. 39; Busby Hotel 
& Theatre Co. v. Hardin, 257 P. 317, 
125 Okl. 242; Busby Hotel & Theatre 
Conve Bale25T BP. BLT a5) Olde 2426 
Busby Hotel & Theatre Co. v. Thom, 
opt oP.) el4, £25 Okiy 239; "Sharam -v: 
Sharum), 247 P. 97, 121 Okl. 538; St. 
Louis-San Francisco Ry. Co. v. Lan- 
ders, 243 P. 959, 116 Okl. 142 [cert 
den 47 S.Ct. 92, 273 U.S. 695, 71 L.Ed. 
844]; Hope Natural Gas Co. v. Ideal 
Gasoline Co., 243 P. 206, 114 Okl. 30; 
Kenyon v. Perry, 240 P. 702, 113 Okl. 
188; Chitwood v. Palmer, 225 P. 969, 
101 Okl. 300; Grant v. Milam, 95 P. 
424, 20 Okl. 672. 


S.C.—Ramer v. Hughes, 
565,131 'S:C) 488. 


- §.D.—Wiggins v. Pay’s Art Store, 
199 N.W. 122, 47 S.D. 443; Davis v. 
Holy Terror Min. Co., 107 N.W. 374, 
20) S° Di 399: 


Tex.—Pearson v. Texas & N. O. Ry. 
Co., (Commn.App.) 238 S.W. 1108 [rev 
(Civ.App.) 224 S.W. 708) Ritz iv. 
First Nat. Bank, (Civ.App.) 234 S.W. 
425; Bomar v. Powers, (Civ.App.) 50 
S.W. 142. 


Va.—Clinchfield Coal Corporation v. 
Compton, 139 S.E: 308, 148 Va. 4387, 
55 ALE R876. 


[a] Other statements of rule.— 
(1) ‘In other words, if all the in- 
structions, taken together, and not be- 
ing inconsistent with each other or 
confusing, give to the jury a fair and 
just notion of the law upon the point 
to which they are addressed, it is suf- 
ficient.’ Weaver v. Carter, 152 P. 323, 
826, 28 Cal.App. 241 [quot Howard v. 
National Ice Cream Co., 2 P.(2d) 211, 
212,115\Cal.App..639].°' (2) ““The rule 
is elementary that: ‘a court, in charg- 
ing a jury, is not required to state 
the case hypothetically in any one in- 
struetion, or embrace therein all the 
conditions or qualifications necessary 
to a correct statement of the law cov- 
ering all the evidential features of 


127 S.E. 


the case.’’”? Comstock v. Morse, 290 
P:).108;, 109). 207. CalAppy 74. (3) 
“Where the instructions separately 


present every phase of the law ‘as a 
harmonious whole’ there is no error in 
each instruction failing to carry quali- 
fications which are explained in the 
others. St. Louis, 1.°M. “& S. Ry: 
Co. v. Blaylock, 175 S.w. PUTO P ELL 
Ark. 504, 518, Ann.Cas.1917A 563. 


[b] Reasons for rule.—(1) “It is 
well settled that it is not practicable 
that the court should state all the 
propositions of law involved in a case 
in one instruction.” Ft. Smith Light 
& Traction Co. v. Hendrickson, 189 
S.W. 1064, 126 Ark. 377. (2) Rts 
is a matter of common knowledge 
that the court cannot cover all phases 
of- a case in a single instruction.” 
Winn y. Jackson, 245 S.W. 812, 158 
Ark. 644. (8) “It is hardly conceiva- 
ble that a set of instructions could 
be prepared from which isolated parts 
could not be selected and conclusively 
shown,, when taken alone and by 
themselves to be erroneous and det- 
rimental to a party. Hence 
the obvious proposition has often been 
emphasized that all the limitations, 
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cable to the case is not improper for failing to 
in connection therewith 
pertinent principle of 


some other ap- 
law.28 A 


qualifications, or conditions, which 
must ordinarily accompany the state- 
ment of principles of law to a jury 
cannot be given in one sentence, nor, 
indeed in one paragraph or a single in- 
struction.” Weaver v. Carter, 152 P. 
o2e; (826,; | 28° -CalApp..» 241) pfiiquet 
Howard v. National Ice Cream Co., 2 
P.(2d) 211, 212, 115 CalvApp. 639). 


[c] Instruction to find for particu- 
lar party.—‘‘Where the whole law 
cannot be embodied in one proposition, 
itis better that the instruction should 
not conclude in, ‘Find for the plain- 
tiff,’ or ‘Find for the defendant,’ as 
the case may be.” Ft. Smith Light & 
Traction Co. v. Hendrickson, 189 S.W. 
1064, 1066, 126 Ark. 377. Ye 


{d] Instruction strictly following 
applicable statute and correct so far 
as it went was not objectionable as 
omitting other elements in the rela- 
tions of the parties. Ackerman v. 
Griggs, 293 P. 115, 109 Cal.App. 365. 


Construction of instructions as 
whole see infra §§ 747-762. 


Instruction in language of statute 
as sufficient see supra § 572. 


88. Singer v. Shellhouse, (Ga.) 165 
S.E. 73; Mobley v. Russell, 164 S.E. 
190, 174 Ga. 843; Hendricks v. Rog- 
ers, 163 S.BH. 204, 174 Ga. 423; Lowry 
v. Lowry, 153 S.B. 11, 170 Ga. 349, 
70 A.L.R. 488; Sikes v. Seckinger, 152 
S.E. 65, 170 Ga. 1; Davison v. Shaw, 
142 S.E. 681, 166 Ga. 159; Cooper v. 
Shannon, 141 S.E. 306, 165 Ga. 451; 
Gate City Dairy & Ice Cream Co. v. 
McRae, 139 S.E. 542, 164 Ga. 810; 
Hattaway v. Dickens, 137 S.E. 57, 163 
Ga. 755; Hardeman v. Ellis, 135 S.E. 
195, 162 Ga. 664; Duncan v. Bailey, 
134 S.E. 87, 162 Ga. 457; Whitehead 
Vv. ‘Maleom;, 129 Sie 769; 161° Gay 55: 
Harrison v. Hester, 129 S.E. 528, 160 
Ga. 865; Evitt v. Bvitt, 128 S.E. 661, 
160 Ga. 497; Mangham v. Cobb, 127 S. 
E. 408, 160 Ga. 182; Hall v. Wingate, 
126 S.E. 796, 159 Ga. 630; Durden v. 
Royster Guano Co., 123 S.E. 603, 158 
Ga. 234; Coniff v. Hunnicutt, 122 S.E. 
694, 157 Ga. 823; Vickers v. Robinson, 
122 S.E. 405, 157 Ga. 731; Tanner v. 
Hinson, 118 S.E. 680, 155 Ga. 838; 
Bertha Mineral Co. v. Simpson, 115 S. 
EB. 75, 154 Ga. 672; Elliott v. Gary, 
112 S.E. 900, 153 Ga: 665; Warner v. 
Hill, 112 S.B. 478, 153 Ga. 510; Peeples 
v. Rudulph, 111 S.B. 548, 158 Ga. 17; 
Smith v. Duhart, 110 S.E. 301, 152 Ga. 
554; Holston Nat. Bank v. Howard, 98 
S.E. 269, 148 Ga. 767; Jones v. Lan- 
ham, 93 S.E. 399, 147*Ga. 241; Willis 
v. Hudspeth, 89 S.E. 427, 145 Ga. 
4388; Smith v. Brinson, 98 S.E. 363, 


145 Ga. 406; Brock v. Wildey, 63 S.E. 


794, 132 Ga. 19; Nashville, C. & St. L. 
Ry. Co. v. Patterson, 165 S.E. 897, 45 
Ga.App. 758; Central of Georgia Ry. 
Co. v. Dumas, 160 S.E. 814, 44 Ga. App. 
152; Herrington v. Herrington, 155 S. 
BE. 51, 42 GaiApp. 126; Southern Ry. 
Co. v. Atlantic Ice & Coal Co., 149 S.E. 
71, 40 Ga.App. 108; Cheves v. Hitz, 
147 S.E. 778, 39 Ga.App. 529; Atlanta 


& W. P. R. Co. v. Lambert, 147 S.E. 
163, 39 Ga.App. 371; Mobley v. Child- 
ers, 144 S.E. 140, 38 Ga.App. 440; 


Western & A. R. R. v. Hughes, 142 S. 
BE. 185, 37 Ga.App. 771 [aff 49 S.Ct. 231, 
278 U.S. 496, 73 L.Ed. 473]; Juhan 
v. Roberts, 140 S.E. 46, 37 Ga.App. 
310; Sandersville R. Co. v. McDaniel, 
138 S.B. 584, 37 Ga.App. 34; Heinz v. 
Backus, 128 S.E. 915, 34 Ga.App. 203; 
Delk v. Strickland, 128 S.E. 210, 34 
Ga.App. 40; Jeter v. Davis, 127 S.E. 
898, 338 Ga.App. 733; Southeastern Ex- 
press Co. v. Nightingale, 126 S.E. 915, 
33 Ga.App. 515; Rome Ry. & Light 
Co.. v. King, 126 S.E. 294, 33 Ga.App. 


~ 
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fortiori, all the law applicable to a case need not 
be stated in one section®® or in one paragraph®°® 


These rules 


the 


instruction. 
where 


of 
ly 


an 
applicable 


herently incorrect.®? 


parted from.°* 


question.®® 


383; Lovelace v. Reliable Garage, 125 
S.E. 877, 33 Ga.App. 289; Georgia 
Granite Corporation v. Union Granite 
Gow 0 Sis 547; 8) GarApp. 126d); 
Wade v. Eason, 120 S.E. 440, 31 Ga. 
App. 256; Western & A. R. R. V. 
Bowen, 119 S.E. 426, 31 Ga.App. 32; 
Sherman y. Stephens, 118 S.E. 567, 30 
Ga.App. 509; Davis v. Whitcomb, 118 
S.E. 488, 30 Ga.App. 497; Savannah 
Electric Co. v. Thomas, 118 S.E. 481, 
30 Ga.App. 405; Chero Cola Bottling 
Co. v. Southern Express Co., 116 S.E. 
325, 29 Ga.App. 656; Ray v. Warren, 
112 S.B. 831, 28 Ga.App. 663; Wilson 
Waersmall, Wiss NS... oo 2S erGa. ADD. 
587; Savannah & A. Ry. v. Rowell, 
110 S.E. 513, 28 Ga.App. 191; Southern 
Hotel Co. v. Evans, 110 S.E. 459, 28 
Ga.App. 161; Hawks v. Moore, 109 S. 
EB. 807, 27 Ga.App. 555; Hembree & 
Johnson v. Hawkins, 107 S.E. 376, 26 
Ga.App. 797; Flemington, H. & ; 
R. R. v. Southern Tron & Equipment 
Co., 94 S.E. 644, 21 Ga.App. 470. 

“A charge correct within itself is 
not rendered erroneous because the 
court does not, in immediate connec- 
tion therewith, charge some other 
principle of law which may be ap- 
plicable.’ Singer v. Shellhouse, (Ga.) 
AGI) SAB Toe 

[a] Contentions of both parties 
need not be embraced in a single in- 
struction. Coniff v. Hunnicutt, i22 S. 
BE. 694, 157 Ga. 823. 

89. Missouri Valley Bridge & Iron 
Con va, Ballard 116 SSW. 93), 53 Tex. 
Civ.App. 110. 

[a] Reason .for rule.—This obvi- 
ously cannot be done. Missouri Val- 
ley Bridge & Iron Co. v. Ballard, 116 
S.W. 93, 53 Tex.Civ.App. 110. 

90. See case infra this note. 


[a] Enstruction being correct as 
far as it goes, it is not for one of the 
parties to dictate how much shall be 
included in a single paragraph. Liv- 
ingstone v. Dole, 167 N.W. 639, 184 
Iowa 1340. 

91. Winn v. Jackson, 245 S.W. 812, 
158 Ark. 644; Harrison v. Hester, 129 
S.B. 528, 160 Ga. 865; Fullerton, v. 
Goodwin, 280 P. 804, 138 Okl. 176; 
Duncan v. Record Pub. Co., 143 S.E. 
aly L455S.C.. 1965) Ramer Vv. Hughes, 


127 S.E.. 565, 1381 S.C. 488. And. see 
infra text and note 93: 
92. Georgia Ry. & Power Co. v. 


McElroy, 136 S.E. 85, 36 Ga.App. 143: 
Brown v. Meikleham, 128 S.E. 918, 
34 Ga.App. 207; Willhite v. Freed, 299 
P69 e137 Ord: 


93. Chicago, etc., R. Co. v. Hines, 
DorNGE., LO2Zde 132) TN N61 22 Am SR: 


omitted 
or pertinent principle of law is stated with fullness 
and clearness in other instructions.®4 
are inapplicable where the charge, as given, on ac- 
count of its incompleteness is thereby rendered in- 
If all the instructions, con- 
sidered as a series, state the law applicable to the 
ease fully and accurately, it is sufficient.°* 
theless, the practice of stating all the essential ideas 
necessary to the expression of a single rule of law 
in one paragraph or instruction should not be de- 
The jury should be given, in direct 
connection with each question, every legal proposi- 
tion which the court deems necessary and proper 
for the jury to bear in mind in ¢onsidering that 
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are particular- 


appropriate Repetition.®7 


But the rules 


Never- 


55 Patt «83! TaiAipp:. -271s) Writes -v- 
Jouett, 144 S.W. 55, 147 Ky. 197; Dau- 
ber v. Josephson, 237 S.W. 149, 209 
Mo.App. 531; Atchison, ete., R. Co. v. 
Marks, 65 P. 996, 11 Okl. 812. 

[a] Instructions of plaintiff or de- 
fendant as covering case.—(1) It is 
sufficient that principles omitted from 
one party’s instruction are contained 
in those of the other party. Clift v. 
St. Louis-San Francisco Ry. Co., 9 S. 
W.(2d) 972, 320 Mo. 791; State ex rel. 
Jenkins v. Trimble, 236 S.W. 651, 291 
Mo. 227 [quashing cert 229 S.W. 402, 
206 Mo.App. 642]; Rodgers Vv. 
Schroeder, 287 S.W. 861, 220 Mo.App. 


575; Smarr vy. Smarr’s Hstate, (Mo. 
App.) 283 S.W. 461; Kurth v. Morgan, 
(Mo.App.) 277 S.W. 50. (2) But 


where a party’s instruction fully cov-- 


ers its own case, such instruction 
need not cover the other party’s case 
(Collins v. Phcenix Assur. Co., Limit- 
ed, of London, (Mo.App.) 285 S.W. 
783; Bluff City Shoe Co. v. Levy, (Mo. 
App:)- 273 SW. '1086:% Lowry” ‘v: 
Fidelity-Phenix Fire Ins. Co., 272 S. 
W. 79, 219 Mo.App. 121; Holdaway v. 
St. Louis-San Francisco Ry. Co., (Mo. 
App.) 269 S.W. 641; Rozell v. North 
British & Mercantile Ins, Co., 257 S. 
W. 520, 216 Mo.App. 168 [decision 
quashed in part 270 S.W. 113, 307 Mo. 
194]; Tosh vi Kirshner, 248 Siw. 
; 218. Mo.App. 257: Donner <v. 
Whitecotton, (Mo.App.) 245 S.W. 203), 
(3) particularly where such case is 
covered by such other party’s instruc- 
tion (Collins v. Phcenix Assur. Co., 
Limited, of London, (Mo.App.) 285 S. 


W. 783; Holdaway v. St. Louis-San 
Francisco Ry .Cosssupra)e (ye Con- 
struction and effect of charge as 


whole see infra §§ 747-762. 


Construction of instructions as a 
whole see infra §§ 747-762. 


94. Denver Consol. Electric Co. v. 
Walters, 89 P. 815, 39 Colo. 301; Wor- 
den v. Humeston, etc., R. Co., 33 N.W. 
629, 72 Iowa 201. 


95. Schaidler v. Chicago, ete. R. 
Co., 78 N.W. 782, 102 Wis. 564: Mc- 
Dermott v. Jackson, 78 N.W. 598, 102 
Wis. 419. 

96. Stratton v. Central City Horse 
R. Co., 95 Ill. 25; White v. Jouett, 144 
S.W. 55, 147 Ky. 197, 211 [quot Cyc]; 
Gates v. Manny, 14 Minn. 21. 

97. Repetition of propositions in 
different instructions see infra § 592. 

98. Clapp v. Hunt, 119 A. 818, 276 
Pa. 127 [cert den 43 S.Ct. 522, 522 U.S. 
746, 67 L.Hd. 1212]. 

99. See supra § 578. 

1. See infra §§ 763-766. 


For later cases, developments and changes in the law gee Annotations, 


[§§ 578-579 


Exceptions and qualifications of a rule, if stated 
in the charge, need not be stated in immediate juxta- 
position with the rule.®® 
Propositions of law need not be re- 
peated in a single instruction.®* 


[§ 579] (b) Reference to Other Instructions. In 
accordance with the rules that all the principles 
of law applicable to a case need not be stated in 
one instruction®® and that error in one instruction 
may sometimes be cured by other instructions,’ an 
instruction which refers to other instructions is not, 
by mere reason of that fact, improper,” provided, of 
course, that the instruction referred to is correct.* 
In particular instructions a reference to other in- 
structions may even be required.* 
instruction referred to is erroneous, it renders the 
instruction making the reference improper,’ as 1s 
also the case where the reference is to instructions 


But where the 


2. Ala.—Barney Coal Co. v. Hyche, 
72 So. 433/197 Ala. 228. 


Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42. 

Conn.—Di Maio v. Yolen Bottling 
Works, 107 A. 497, 98 Conn. 597. 


Ill.—Chester v. Chicago, B. & Q. 
R. Co., 247 Tll.App. 505. 

Mass.—Radovsky v. New York, N. 
a & H. R. Co., 154 N.E. 334, 258 Mass. 


Mo.—Baker vy. Scott County Milling 
Co., 20 S.W.(2d) 494, 323 Mo. 1089; 
Ivey v. Hanson, (App.) 41 S.W.(2d) 
840; Renfro v. Central Coal & Coke 
Co, 19. SW. (2d), 166, 223. MosApp: 
1219; Griffin v. Arney, (App.) 12 S.W. 
(2d) 95; Williams v. Hyman-Michaels 
Co. s(App.) 4 24'T SEW. 593i Shrutz ava 
Wells, (App.) 264 S.W. 479; Bennett 
v. Standard Acc. Ins. Co., (App.) 264 
S.W. 27; Burns v. Polar Wave Ice 
& Fuel Co., (App.) 187 S.W. 145. 


[a] Where there are no other in- 
structions containing matter express- 
ly referred to in a particular instruc- 
tion, but the matter is fully before the 
jury, who are not misled by the in- 
struction containing the reference, 
Such instruction is not, by reason of 
the reference, rendered improper. 
Chester v. Chicago, B. & Q. R. Co., 247 
Tll.App. 505; Shutz v. Wells, (Mo. 
App.) 264 S.W. 479; Bennett v. Stand- 
pay Acc. Ins. Co., (Mo.App.) 264 S.W. 


[b] Reference to instruction in an- 
other case.—An instruction, referring 
to an instruction given by the court in 
a former case to the jurors on the 
same panel and restating the instruc- 
tion referred to, is not objectionable. 
Di Maio v. Yolen Bottling Works, 107 
A. 497, 98 Cohn. 597; Teal v. Teal, 155 
N.E. 28, 324 Ill. 207. See Oetgen vy. 
Lowe, 204 Ill.App. 608. 


3. Ivey v. Hanson, (Mo.App.) 41 
S.W.(2d) 840; Renfro v. Central Coal 
& Coke Co., 19 S.W.(2d) 766, 223 Mo. 
App. 1219. 


4 See case infra this note. 


{a] Thus an instruction stating 
the findings which entitled plaintiff 
to recover without referring to par- 
ticular defenses should conclude with 
a saving clause referring to other in- 
structions on those issues. Payne v. 
Bannon, (Tex.Civ.App.) 238 S.W. 701. 

5. McBeth-Evans Glass Co. v. 
Brunson, 122 N.E. 439, 70 Ind.App. 
513; Gretton v. Duncan, 38 S.W.(2d) 
448, 238 Ky. 554. 


[a] Thus, where an instruction is 
predicated on other’ instructions 


Same title and section number. 


§§ 579-581] 


which deal with totally different subjects,° or where 
the instruetion referred to does not state matter 
which the reference assumes that it does.? 


[§ 580] (c) Assumption of Fact and Reference 
to Other Parts of Same Instruction. 
matters are sufficiently hypothesized in an instruc- 
tion, it is not improper to assume such matters as 
facts in a subsequent clause of the 


tion.’ 


References to other parts of same instruction. 
instruction may properly refer to matters which 
have been previously stated in the same instruc- 


tion.® 


previously given by the specific refer- 
ence, ‘‘as hereinbefore set forth,’ if 
any of such other instructions is bad, 
the instruction predicated upon it is 


bad. McBeth-Evans Glass Co. v. 
Seon 122 N.E. 439, 70 Ind.App. 
Sy 


6. Smyth Bros.-McCleary-McClel- 
lan Co. v. Beresford, 104 S.E. 371, 128 
Va. 137. 


[a] Reason for rule.—A direction 
to consider an instruction in connec- 
tion with others upon totally different 
Subjects is confusing and mislead- 
ing. Smyth -Bros.-McCleary-McClel- 
lan Co. v. Beresford, 104 S.E. 371, 128 
Welalei?g 


7. Chapman vy. Missouri Pac. R. 


Co., 269 S.W. 688, 217 Mo.App. 312. 
8. Windsor v. McKee, (Mo.App.) 
22 S.W.(2d) 65; Nash v. People’s Mo- 
torbus Co. of St. Louis, (Mo.App.) 
20 S.W.(2d) 570. 
[a] Reasons for rule.—(1) ‘‘The 


practice of cluttering up instructions 
with such phrases as ‘if any’ ‘if you 
so believe’ ‘if you so find’ and [the 
like] tends to confusion 
rather than to clarity.” Nash v. Peo- 
ple’s Motorbus Co. of St. Louis, (Mo. 
pp 62.0 Ss Wate G10) oi or (2) 
“Such phrases interjected in an in- 
struction break the continuity and 
force of the instruction and make it 
difficult for the jury to get: at the 
sense of it.’”’ Nash v. People’s Motor- 
oe Co. of St. Louis, supra. 


9. Jamison v. Kansas eas 17 S.w. 
A2da) 621, 223 Mo.App. 

[a] Use of words wis respect 
above set forth” in an instruction 
does not invalidate it when the words 
are referable to matters previously 
hypothesized. Jamison v. Kansas 
City, 17 S.W.(2d) 621, 223 Mo.App. 
684. 

10. Failure to reduce instructions 
to writing as ground for new trial see 
New Trial § 81. 


In criminal prosecutions see Crim- 
inal Law §§ 2467-2472. 

Necessity for reducing to writing 
instructions given after retirement of 
jury see infra § 838. 

11. Smith v. Crichton, 33 Md. 103. 


12. Baltimore Mut. L. Ins. Co. v. 
Rain, 70 A. 87, 108 Md. 353. 


13. Baer v. Rooks, 50 F. 898,'2 C.C. 
Ad 165 )Guilf, ete: AR. Co. tv. Childs; 
AOR obo mk CCuA, 29%, Gultveetes 
R. Co. v. Campbell, 49 F. 354, 1 C.C.A. 
293; Baltimore Mut. L. Ins. Co. v. 
Rain, 70 A. 87, 108 Md. 353; Rosen- 
kovitz v. United R., etc., Co., 70 A. 108, 
108 Md. 306; Smith v. Crichton, 33 
Md. 103. See Job v. Wallace, 188 Ill. 
App. 485; People v. Hill, 152 Ill.App. 
78. 


[a] General charge.—Baer _ v. 
Rooks, 50 F. 898, 2 C.C.A. 76; Gulf, 
étc.,, R.. Col y. Childs, 49 F: 358, 1 
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Where certain 


same instruc- 
to writing.14 


An 


[§ 581] (11) Written 
General. Although there is less liability to error 
when instructions are reduced to writing,’? and it 
may be better practice to reduce them to writing,?? 
the court may instruct the jury orally in the absence 
of statute providing otherwise.'? 
usually provided by statute either that instructions 
must be in writing, or that they must be reduced 
While it has been held that these 
statutes are mandatory?® and that, therefore, in the 
absence of a waiver by parties entitled to written 
instructions,+® a noncompliance with the statute 


[64 C.J.] 641 


Instructions!°—(a) In 


However, it is 


renders an instruction given improper,!* even though 


CCA 297; Gult,sete.; na.Co. ve Camip= 
bell, 49 F. 354, 1 C.C.A. 293. 


14. See statutory provisions. 


[a] Necessity for, and object and 
effect of, provisions.—(1) Mtr ats 
easily conceivable that during the 
course of the trial a verbal instruc- 
tion : . . would be wholly over- 
looked and forgotten by a jury in the 
consideration of a case.” Gause-Ware 
Funeral Home v. McGinley, (Tex.Civ. 
App.) 41 S.W.(2d) 4338, 435. (2) “The 
great object of the statute [requiring 
that instructions be in writing] is to 
prevent disputes between the judge 
and counsel as to what was the 
charge; and the only way to prevent 
them is to require the courts to con- 
form rigidly to the statute.” Fry v. 
Shehee, 55 Ga. 208 [quot Citizens’ 
Bank of Bainbridge v. Fort, 83 S.E. 
235, 142 Ga. 611]. (3) . “It was one of 
the objects in the adoption of the code 
to abolish oral instructions 
and require all instructions to be in 
writing. There is nothing in the pro- 
vision quoted to show that the Legis- 
lature intended to change the rule 
again, and go back to the old system.” 
Traders’ Deposit Bank v. Henry, 49 S. 
Wir b36y LOS Siva TOW, o Opscy. tue) £06 
[quot Miller v. Noell, 237 S.W. 373, 
3d, 193. Ky... 659]. (4). “These: sec- 
tions of the Code stand as a kind of 
constitutional law between bench and 
bar. They entitle the counsel to have 
the written word instead of oral 
tradition. They provide for preserv- 
ing and handing down the word as a 
sure and enduring memorial of what 
was actually delivered. There is to 
be no controversy over the text of the 
charge; no uncertainty as to what 
revelation fell from the bench into 
the jury box.” Wheatley v. West, 61 
Ga. 401 [quot Forrester v. Cocke, 65 
S.F. 10638, 6 Ga.App. 829, 830]. (5) 
“The purpose of requiring requested 
instructions to be in writing is to 
prevent misunderstanding between 
the judge and the attorney.” Ala- 
bama Great Southern R. Co. v. Arnold, 
2 So. 337,.80 Ala. 600, 609. 


15. Heyl v. Waggoner, (S.D.) 236 
NIW: 3753 'Presho State Bank «vy, 
Northwestern Milling Co., 185 N.W. 
370, 45 S.D. 58, 23 A.L.R. 48; Colum- 
bia Veneer, etc., Co. v. Cottonwood 
Lumber: Co., 41 S.W. 351, 99 Tenn. 
122; Reed v. Bates, (Tex.Civ.App.) 
382 S.W.(2d) 216; Henderson v. Kes- 
sel, 116 S.E. 68, 983 W.Va. 60. 


[a] Reason for rule.—‘“To hold it 
merely directory would be in effect to 
repeal it.’”’ Henderson v. Kessel, 116 
S.E. 68, 74, 93 W.Va. 60. 


[b] Correctness of oral instruc- 
tion as matter of law immaterial.— 
Under Barnes Code (1923) c 131 § 22 
(Acts [1915] ¢ 72 § 1), requiring in- 
structions to be in writing, it is error 
for the court to give an oral instruc- 
tion to the jury, governing the mat- 
ters in issue in a civil case, even 


though the instruction be correct as 
matter of law. Henderson v. Kessel, 
116 S.E. 68, 93 W.Va. 60 


16. See infra text and notes 24-27. 


17. Ark.—Arnold v. State, 74 S.W. 
513, 71 Ark. 367; National Lumber Co. 
v. Snell, 1 S.W. 708, 47 Ark. 407. 

Colo.—Tyler v. McKenzie, 95 P. 943, 
43 Colo. 233; Wettengel v. Denver, 39 
P. 343, 20 Colo. 552; Lee v. Stahl, 11 
P. 77, 9 Colo. 208; Montelius v. Ather- 
ton, 6 Colo. 224. 


Fla.—Doggett v. Jordan, 2 Fla. 541. 


Ga.—Bowden v. Achor, 22 S.E. 254, 
95 Ga. 243; Harris v. McArthur, 15 
S.B. 758, 90 Ga. 216. 

Ill.— Chicago Hydraulic Press Brick 
Co. “ves 'Campbell 116 TWisApp.) “322 
Gardner-Wilmington Coal Co. v. 
Knott, 115 Ill.App. 515; Abingdon v. 
Meadows, 28 Ill.App. 442. See Hughes 
We Eldorado Coal & OS Coster ii 
App. 259. 


Ind.—Bradway v. Waddell, 95 Ind. 
170; Hardin v. Helton, 50 Ind. 319; 
Gray v. Stivers, 38 Ind. 197; Lung v. 
Deal, 16 Ind. 349; Rising-Sun, etce., 
Turnpike Co. v. Conway, 7 Ind. 187; 
Kenworthy v. Williams, 5 Ind. 375; 
Molt vy. Hover, 82 N.E. 535, 40 Ind. 
App. 552. 


Iowa.—Parris v. State, 
449, 


Kan.—Rich v. Lappin, 23 P. 1038, 43 
Kan. 666; Scruton v. Hall, 50 P. 964, 
6 Kan. App. 714; Wheat v. Brown, 43 
RS S07_ oman: App. 431. 


Ky.—City of Hazard v. Eversole, 
35 S.W.(2d) 313, 237 Ky. 242; Traders’ 
Deposit Bank v. Henry, 49 S.W. 536, 
105 Ky. 707, 20 Ky.L. 1506; Ferguson 
Ve Ox Mete. 83; Louisville, io, 1B, 
Co. Vv. Banks, 33 1Siwie 6275 17 Ky.L. 
seers Vanmeter v. True, 16 Ky.L. 


La.—Kellar v. Belleaudeau, 5 La. 
Ann. 609. 


Mo.—Cape Girardeau v. Fisher, 61 
Mo.App. 509. 


Neb.—Hartwig v. Gordon, 56 N.W. 
324, 37 Neb. 657; Fitzgerald v. Fitz- 
gerald, 20 N.W. 2/69, 16 Neb. 413. 


N.C.—Sawyer v. Roanoke R., etc., 
Co., 55 S.E. 84, 142 N.C. 162; Drake 
Vv. Connelly, 12). S.B. 225451107 N.C. 463. 


pie oredr Saes v. Turney, 9 Ohio St. 


2 Greene 


Tenn.—Columbia Veneer, etc., Co. v. 
Cottonwood Lumber Co., 41 S.W. 351, 
99 Tenn. 122; Equitable Fire Insur- 
ance, Col Vv. Fosterville Cent. Presb. 
Church, 18 S.W. 121, 91 Tenn. 135. 


Tex.—Boone v. Thompson, 17 Tex. 
605; Reid v. Reid, 11 Tex. 585; Gause-, 
Ware Funeral Home. v. McGinley, 
(Civ.App.) 41 S.W.(2d) 433; Sharman 
v. Newsome, 101 S.W. 1020, 46 Tex. 
Civ.App. 111; Gulf, ete., R. Co. Vv. 
Holt, 1 Tex.A.Civ.Cas. § 835; Toby 
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no injury results,!8 it has also been held that such 
statutes are not mandatory,/® and that failure to 
comply with their requirements does not render 
the instructions which are given improper.?° 
is particularly so of instructions given in proceed- 
ings which are reported by stenographers,*! and 
where there is no request by the parties that the 


instructions shall be in writing.” 


Oral instruction not expressly forbidden. | 
structions must not be given under a statute requir- 
ing instructions to be in writing, sta 
the statute does not expressly forbid the giving of 


oral instructions.? 


v. Heidenheimer, 1 Tex.A.Civ.Cas. § 


795 


Wash.—McIntosh v. Sawmill Phe- 
nix, 94 P. 930, 49 Wash. 152. 


Wis.—Penberthy v. Lee, 8 N.W. 116, 
51 Wis. 261. 


[a] Rule criticized.—‘‘The re- 
quirement that instructions should be 
in writing is entirely wrong. An 
honest trial judge of reasonable abil- 
ity can explain the law of the case 
to the jury more understandingly in 
an ora] instruction than in an instruc- 
tion formal and lifeless, as a written 
instruction must necessarily be.” 
Bucher v. Showalter, 145 P. 1143, 1145, 
44 Okl. 690. 


18. Alabama Great Southern R. Co. 


Vin ALnOld, 2) 50.4500 (5) S10 Ala, 06.00); 
Jenkins v. Levis, 23 Kan. 255; Atceh- 
ison v. Jansen, 21 Kan. 560; Scruton 


v. Hall, 50 P. 964, 6 Kan.App. 714; 
Wheat v. Brown, 43 P. 807, 3 Kan. 
App. 431; Insurance Co. v. Foster- 
ville Cent. Presb. Church, 18 S.W. 121, 
91 Tenn. 135; McIntosh v. Sawmill 
Pheenix, 94 P. 930, 49 Wash. 152. 

19. IJll.—Hefling v. Van Zandt, 44 
N.E. 424, 162 Ill. 162; Moses v. 
Loomis, 55 Ill.App. 342 [aff 40 N.E. 
962, 156 Dll. 392,-47 Am-S.R. 194]; 
Greathouse v. Summerfield, 25 Ill.App. 
296; French v. Wolf, 22 Ill.App. 525. 

Mo.—Walsh vy. St. Louis Drayage 
Co., 40 Mo.App. 339. 

Okl.—Bucher v. Showalter, 145 P. 
1143, 44 Okl. 690. 


Pa.—Scheuing v. Yard, 88 Pa. 286; 
Kerr v. O’Connor, 63 Pa. 341; Patter- 
son v. Kountz, 63 Pa. 246; Morberger 
v. Hackenberg, 13 Serg.&R. 26. 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Dunlavy, 56 Tex. 256; Chapman v. 
Sneed, 17 Tex. 428; Schwartzlose vy. 
Mehlitz, (Civ.App.) 81 S.W. 68; Hurst 
ae ead 65 S.W. 76, 27 Tex.Civ.App. 


[a] Reasons for rule.—(1) ‘The 
statute requiring written instructions 
could only have been passed for one 
of two reasons: First, the certainty 


of getting an accurate record of the} 


Janguage used by the court, and that 
reason has largely passed away since 
courts are given the right to employ 
eompetent stenographers.” Buche v. 
Showalter, 145 P. 1143, 1145, 44 Okl. 
690. (2) ‘Second, because of the 
lack of confidence in the integrity of 
the trial judge and the fear that he 
might change or alter the instructions 
after they were given. There is a 
very remote possibility that this rea- 
son might still exist, but there should 
be no presumption that a trial judge 
will falsify the record, and there is 
_ho reason for extending the rule so ag 
to make the giving of written instruc- 
tions mandatory.” Buche vy. Showal- 
ter, supra. 


20. See cases supra note 19. 
21. See infra § 586. 
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towe 
This 


Consent of parties and waiver. 
to written instructions may waive their rights there- 
In the absence of a waiver, the giving of an 
oral instruction may be improper,?® particularly 
where the parties are not notified as to what the 
instructions are to be.?° 
ting the court to instruct orally with the consent of 


[§ 581 


Parties entitled 


Under a provision permit- 


both parties, the giving of oral instructions is au- 


Oral in- 
notwithstanding 
party.?* 


22. See infra § 585. 

23. Miller v. Noell, 2387 S.W. 373, 
193 Ky. 659: 

24. I1l.—Bates v. Ball, 72 Ill. 108; 
Best v. Wilson, 48 Ill.App. 352. 


Ind.—Chamness v. Cox, 30 N.E. 901, 
131 Ind. 118. 


Neb.—Kuhn v. Nelson, 85 N.W. 56, 
61 Neb. 224; Fitzgerald v. Fitzgerald, 
20 N.W. 269, 16 Neb. 413. 


Okl.— Ferrero v. State, 166 P. 101, 
64 Okl. 44. 


S.D.—Urban v. Hubbard & Palmer 
Co., 2:28 Niwe 389: 


Tex.—Schwartzlose v. Mehlitz, (Civ. 
App.) 81 S.W. 68. 


Wash.—Chapman* v. ‘Rose, 237 Py 
708, 185 Wash. 248; Smith v. Bowers, 
143 P. 316, 82 Wash. 80; Wheeler v. 
Hotel Stevens Go., 127 P. 840, 71 Wash. 
142, Ann.Cas.1914C 576. 


[a] Failure to request written, 
and to except to oral, instructions.— 
(1) The right to have the instruc- 
tions reduced to writing will be 
deemed waived where no request 
therefor was made at the time, and 
no exception taken to the giving of 
oral instructions. Ferrero v. State, 
166 P. 101, 64 Okl. 44. (2) In the 
absence of objections, when the court 
announced that it would give oral in- 
structions in the presence of a report- 
er, who could transcribe them under 
Remington Comp. St. § 339, authoriz- 
ing such transcription, written in- 
structions must be considered waived, 
in the absence of a request therefor. 
Chapman ‘v~ Rose, 237 Ps "708; 135 
Wash. 248. 


[b] If parties have consented to 
the giving of oral instructions, they 
are estopped from afterward object- 
ing. Bates v. Ball, 72 Ill. 108; Best 
v. Wilson, 48 Ill.App. 352; Chamness 
Vv. Cox, 30 N.E. 901, 131 Ind..118; Fitz- 
gerald v. Fitzgerald, 20 N.W. 269, 16 
Neb. 413. 


{c] Stipulation that instructions 
may be partially oral.—Where the 
parties stipulate that the instructions 
may be made partly oral and partly 
in writing, a cautionary oral instruc- 
tion is not prejudicial error. Wheeler 
v: Hotel Stevens Co., 127 P. 840, 71 
Wash. 142, Ann.Cas.1914C 576. 

[d] Stipulations held to constitute 
waiver.—(1) “It is hereby stipulated 
and agreed by and between the parties 
to this action, and with their consent, 
that the court may instruct the jury 
orally in this case, and such instruc- 
tions to be of the same force and ef- 
fect as though they were written out 
and read by the court to the jury 
in the usual manner.” Kuhn vy. Nei- 
son, 85 N.W. 56, 61 Neb. 224. (2) 
“It is stipulated that the court may 
give its instructions orally without 
being required to settle same in the 
manner provided by law.” Urban v. 
Hubbard & Palmer Co., (S.D.) 228 N. 


For later cases, developments and changes in the law see Annotations, 


thorized only where the parties voluntarily assent 
thereto, which consent should be entered on the ~ 
minutes at such time and in such manner as not to 
operate to the prejudice of the rights of either 


WwW. 389. 


25. Miller v. Noell, 287,S.W. 373, 
374, 193 Ky. 659; Dow v.. Legg, 231 N. 
Wie) UAC tO NED a luli W145 ee Come Oy, 
Heyl v. Waggoner, (S.D.) 236 N.W. 
375; Reed v. Bates, (Tex.Civ.App.) 
32 S.W.(2d) 216; Gordon Jones Const. 
Co. v. Lopez, (Tex.Civ.App.) 172 S.W. 
S87, 2992. 


“Unless expressly waived by the 
parties.all instructions to the jury 
must be in writing.” Miller v. Noell, 
supra. To same effect Gordon Jones 
Const. Co. v. Lopez, supra. 


26. Heyl v. Waggoner, (S.D.) 236 
N.W. 375. 


[a] Illustration. — Where the 
court, in the absence of any waiver 
of written instructions and with no 
intention to comply with the rules 
as to instructions, but merely to save 
time, and without informing the par- 
ties as to what the instructions were 
to be, and without giving opportunity 
to object, instructed the jury orally, 
telling the parties they might object 
to the instructions after they were 
given if unsatisfactory, the giving 
of such instructions was improper. 
Heyl v. Waggoner, (S.D.) 236 N.W. 
Sil De 


27. Forszen v. Hurd, 126 N.W. 224, 
20 N.D. 42. 


[a] Purpose and effect of provi- 
sion.— “It is apparent that this ex- 
ception [permitting oral instruction 
with consent of parties] was not in- 
tended to abrogate the rule requir- 
ing that instructions be in writing; 
but was enacted for the purpose of 
permitting the giving of an oral in- 
struction in an exceptional class of 
cases, usually of small importance 
in which both parties have voluntari- 
ly consented that this may be done.” 
Forszen v. Hurd, 126 N.W. 224, 229, 
20 N.D. 42. 


[b]. Manner of, and time for, giv- 
ing consent.—(1) ‘A proper respect 
for the rights of litigants would seem 
to dictate that such request should 
not be made in the presence of the 
jury, or in such manner that either 
party, if he sees fit to refuse assent, 
will suffer prejudice in the minds of 
the jury on account of resulting de- 
lay.” Forszen v. Hurd, 126 N.W. 224, 
229," 20 “N.D.* 42. 4 (2) “Phe: contem= 
plation of the statute is evidently 
that this consent shall be volunteered 
by the party, or at least that, if re- 
quested by the court, the request 
should be made at a time when there 
is still abundant opportunity for the 
court to prepare its instructions in 
case such consent is refused by ei- 
ther party, without interfering with 
the progress of the trial.” Forszen v. 
Hurd, supra. (3) “A practice of giv- 
ing oral instructions in all cases, 
however simple or complicated the 
issues may be, where the consent of 
the parties has not been volunteered 
or requested, or indeed inquired for 


same title and section number, 


is 


“ay 


avy 
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Time required to put in writing immaterial. It is 
not an excuse for failure to give a written eharge 
that it was impracticable to put the whole charge 
in writing, within the time in which it was necessary 
to conclude the trial.28 If necessary, the court may 
properly adjourn for a sufficient length of time to put 
a charge in writing when a written charge is re- 
quested ;°® and if there is no time to put the charge 
in writing, the court may properly declare a mis- 
trial.°° 

Undisputed fact. It is not improper for the court 
to state orally to the jury a fact about which there 
is no dispute.?! 


Accompanying request. Written instructions may 
be required to accompany motions to instruct. 


Objections and exceptions to oral instructions.?3 — 


Where oral instructions are given, it is the right of 
the party who desires to except thereto to have them 
reduced to writing so that they may be reviewed on 
appeal.24 Notwithstanding a statutory prohibition 
against instructing orally, yet if oral instructions 
are given, only the party aggrieved by them can 
complain.?® 


[§ 582] (b) What Are Instructions within Rule— 
a. In General. Instructions, within the meaning of 
statutes requiring that instructions be in writing, 
are directions in regard to the law of the case,?° 
or statements of rules of law governing the matters 
in issue.27 Hence, a direction of the jury as to 
their duties, not involving any principle of law 
affecting the merits of the case, cannot be regarded 
as an instruction required to be in writing,®® and 
remarks made orally by the presiding judge are no 


until after the argument of coun- 
sel, and the case is otherwise ready 
for submission to the jury . is 
unquestionably an abuse and mis- 
application of the statute providing 
for the giving, of oral instructions in 
certain cases.” Forszen v. Hurd, su- 


[a] 
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Stanley v. Sutherland, 
Lett v. Eastern Moline Plow Co., 91 
N.E. 978, 46 Ind.App. 56. 

Otherwise stated.—(1) 
structions to the 
meaning of the statute have refer- 
ence to the law bearing upon the 
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part of the charge where they have no bearing upon 
questions of law or fact involved in the issues.?? 
A statute requiring that instructions be in writing 
is not to be construed as to require the court to re- 
duce to writing all the admonitions which it may be 
proper to give the jury while the trial is in prog- 
ress.*° 

Oral modifications, qualifications, or additions.** 
Where instructions are required to be in writing, 
any modification or qualifications thereof must also 
be in writing,*? unless oral modifications or qualifica- 
tions are assented to by the parties.*® Where in- 
structions are not required to be in writing, the court 
may orally deliver an additional and explanatory 
instruction.*+4 


[§ 583] bb. Particular Statements Held To Be 
Instructions. In accordance with general rules,*® 
an address by the court immediately after the jury 
were sworn and before proof was offered, referring 
to the institution of trial by jury and the duty of 
the jury with respect to the particular case on trial, 
is an instruction within the meaning of a statute re- 
quiring that instructions be written,*® as is also the 
judge’s direction as to the duty of the jury to try 
the ease on the testimony,*’ or a communication as 
to the effect or noneffect, propriety or impropriety, 
of parts of the eviden¢e,#8 or an instruction on the 
burden of proof.t® <A statement of the issues in a 
case has been held to be an instruction within the 
meaning of the rule,®° although there is authority 
to the contrary.°+ A proposition to which the judge 
gives his assent in argument is an instruction,®? as 
is the court’s oral citing and subsequent reading of 
a statute.°* Moreover, a statement that the negh- 


54 Ind. 339;); 399; Provines v. Heaston, 67 Ind. 482; 
Tenbrook v. Brown, 17 Ind. 410; 
Lung v. Deal, 16 Ind. 349; Kenworthy 
v. Williams, 5 Ind. 375; Townsend v. 


Doe, 8 Blackf. 328. 


Iowa.—Parris v. State, 
449, 


“Tn- 
jury within the 
2 Greene 


pra. merits of the controversy.” Lett v. ok i 
28, Jenkins v. Wilmington, ete.,| Eastern Moline Plow Co. 91 N.E.| 394 97 wor aeye 1 Gordon, 56 N.W. 
R. Co., 15 §.B. 193, 110 N.C, 438. Uke 5 pe ADE: pater (2) “The ae ae eg A se 
2 . spirit and intention o e law un- 4 Fi e s pqs 
29. Head NG Bridges, 67 Ga, 227. doubtedly is, that in the use of the Cir.Ct. 643, 12 Ohio Cir.Dec. 154. 
30. Jenkins v. Wilmington, etc.,|term instruction, reference is only 43. Dorsett v. Crew, 1 Colo. 18; 


R. Co.; 15 S.E. 193, 110 N.C. 438. 


31. Helge v. Babey, 14 S.W.(2d) 
757, 228 Ky. 197. See Sears v.-C."C. 
Bmerson & Co., 182 Ill.App. 522. 


32. Elgin City Banking Co. vy. Chi- 


cago, M. & St. P. Ry. Co., 160 Ill.App. 
364. 
[a] Thus written instructions 


must _accompany motions to instruct 
as to an entire declaration, also as to 
separate counts where separate mo- 
tions are made with respect to each 
count. Elgin City Banking Co. v. 
Chicago, M. & St. P. Ry. Co., 160 Ill. 
App. 364 

33. Objections and exceptions to 
instructions generally see infra §§ 
728 et seq. 
' Failure to except to oral instruc- 
tions as waiver of written instruc- 
tions see supra note 24[a]. 

34. Smith v. Crichton, 33 Md. 108. 

35. Hogel v. Lindell, 10 Mo. 483. 

36. Illinois Cent. R. Co. v. Wheel- 
er, 36 N.B. 1023, 149 Ill. 525; Aurora 
Trust & Savings Bank v. Fidler, 200 
Tll.App. 233; Lawler v. McPheeters, 
73 Ind. 577; Stanley v. Sutherland, 54 
Ind. 339. 

37. Burns vy. People, 45 Ill.App. 70; 
Bradway v. Waddell, 95 Ind. 170; 


had to the statements of the law 
made by the court to the jury, and 
which are to govern them as a mat- 
ter of law, as to the substance of 
their verdict.” Burns y. People, 45 
Ill.App. 70, 72. 


38. Lett v. Eastern Moline Plow 
Co., 91 N.E. 978, 46 Ind.App. 56. 


39. McCallister v. Mount, 73 Ind. 
559; Hatfield v. Chenoweth, 56 N.E. 
51, 24 Ind.App. 343; Hasbrouck vy. 
Milwaukee, 21 Wis. 217. 

40. Krause .v. Redman, 
91, 134 Iowa 629. 


fa] “Such a requirement would be 
absurd in conception and burdensome 
in practice.” Krause v. Redman, 112 
N.W. 91, 92, 134 Iowa 629. 


41. In criminal prosecutions see 
Criminal Law § 2468. 
erro Colo.—Dorsett v. Craw, 1 Colo. 


112 N.W. 


Ga. 283; Campbell v. Miller, 95 Am.D. 
889, 38 Ga. 304. 

Ill.—Daily v. Boudreau, 83 N.E. 218, 
231 Ill. 228; Ray v. Wooters, 19 Ill. 
82; Aurora Trust & Savings Bank v. 
Fidler, 200 Ill.App. 2338. 

Ind.—Bottorff v. Shelton, 
98; Meredith v. Crawford, 


TIe End, 
34 Ind. 


New York Continental Nat. Bank v. 
Folsom, 67 Ga. 624. 


44. Hussey v. Ryan, 2 A. 729, 64 
Md. 426, 54 Am.R. 772 


45. See supra § 582. 


46. Jarnecke v. Chicago Consol. 
Traction Co., 150 Ill.App. 248. 


[a] Error was not cured by send- 
ing to the jury after they had re- 
tired .to consider of their verdict a 
transcript of the stenographie notes 
of such address, where the court 
improperly instructed orally. Jar- 
necke v. Chicago Consol. Traction Co., 
150 Tll.App. 248. 


Cure of erroneous instructions by 
other instructions generally see in- 
fra §§ 763-775. 

47. Equitable F. Ins. Co. v. Fos- 
terville Cent. Presb. Church, 18 S.W. 
121, 91 Tenn. 135. 

48. Peck v. Springfield Traction 
Co., 110 S.W. 659, 181 Mo.App. 134. 


49. Reed v. Bates, (Tex.Civ.App.) 
32 S.W.(2d) 216. 


50. Fields v. Carlton, 75 Ga. 554, 
51. See infra § 584. 
52. Glover v. Townsend, Crane & 


Co., 30 Ga. 90. 
53. Bottorff v. Shelton, 79 Ind. 98. 
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gence of tort-feasors must be concurrent and that 
the jury could not apportion the damages against 
them is an instruction within the rule,®* as 1s a 
statement that a sale of goods was made at a cer- 
tain time.®® An oral statement to the jury con- 
cerning the verdict they should render may be in- 
valid as an instruction within the meaning of a stat- 
ute requiring that instructions be in writing,°® and 
particularly where such statement practically 
amounts to a direction of a verdict on a controverted 
point.57 An oral direetion to the jury as to the meth- 
od they are to pursue in arriving at the amount of 
a verdict has been held to be an instruction within 
the meaning of the rule.’ A submission of spe- 
cial issues to the jury constitutes an instruction 
within the meaning of a statute requiring that in- 
structions be in writing.°? 


[§ 584] cc. Particular Statements Held Not To 
Be Instructions. Generally it is not an instruction 
within the meaning of the requirement, that instruc- 
tions must be in writing for the court to make a re- 
mark not addressed to the jury,®® or to answer a 
question asked by a juror.®? 


Issues. Although it has been held that state- 
ments of the issues of the ease are instructions with- 
in the rule requiring that instructions should be 
in writing,®? it has also been held that statements 
to the jury as to what the suit is about as set out in 
the complaint,°* or that certain items were stricken 
from the record and should not be considered,** are 
not instructions within the rule requiring that they 
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be in writing. 

Evidence. Subject to the general rules,®® it has 
been held that the court may orally give its opin- 
ion on a motion to exclude testimony ;°° in ruling on 
the admissibility of evidence, explain the rulings ;°7 
state for what purpose evidence is admitted ;°° limit 
its application ;°° or direct the jury to disregard it ;*° 
repeat to the jury, for their information, an admis- 
sion made by one of the parties;’+ or recapitulate 
the evidence.*? 


Verdict. The court may, without violating a stat- 
ute requiring that instructions shall be in writing, 
orally direct a verdict,7* or direct the jury to bring 
in a verdict covering the issues in a cross com- 
plaint,74 or to answer certain interrogations;*® or 
direct the jury as to the number less than all jurors 
necessary to make a verdict.7¢ Moreover, the court 
may orally state to the jury the importance of agree- 
ing on a verdict if they could do so without the 
sacrifice of their honest. convictions,7” and may oral- 
ly direct them to retire and consider the verdict 
further.78 It has been held that the court may oral- 
ly tell the jury to base their verdict on the evidence.*® 
Oral statements of the court which constitute mere- 
ly directions as to the form of the verdict,®° or mere- 
ly direct the jury to sign or seal the verdict,*! are 
not instructions within the requirements of the rule. 


Damages. A limitation of the jury to a considera- 
tion of the question of damages has been held not 
to be an instruction within the rule requiring instrue- 
tions to be in writing.®? 


me Ai 


Reading statute as part of charge 
Pe coer ance with rule see infra § 
586. 


54. Dow v. Legg, 231 N.W. 747, 
120 Neb. 271, 74 A.L.R. 5. 


55. Alley, Greene & Pipe Co. v. 
Thornton Creamery Co., 207 N.W. 767, 
201 Iowa 621. 


56. Aurora Trust & Savings Bank 
y. Fidler, 200 Ill.App. 233. 


57. Aurora Trust & Savings Bank 
v. Fidler, supra. 


Direction of verdict as not instruc- 
corr dened rule generally see infra 


58. Illinois Cent. R. Co. v. Ham- 
mer, 85 Ill. 526; Aurora Trust & 
Savings Bank v, Fidler, 200 I1l.App. 
233; Belk vy. Stewart, 142 S.W. 485, 
160 Mo.App. 706. 


59. Adams vy. Burrell, (Civ.App.) 
127 S.W. 581 [aff 135 S.W. 1156, 104 
Tex. 183]. 


60. Hayes v. Wagner, 77 N.E. 211, 
220 Till. 256 faff 118 TllApp. 299]; 
Illinois Cent. R. Co. v. Souders, 79 
Ill.App. 41 [rev on other grounds 178 
Ill. 585, 53 N.E. 408]. 


61. Farmers’ Nat. Bank v. J. W. 
Wallace & Co., (Tex.Civ.App.) 263 S. 
a 1105; Millard v. Lyons, 25 Wis. 


{a] Thus, after submission of a 
general written charge, the court’s 
oral explanation of who were plain- 
tiffs and who defendants in the ac- 
tion, on request by a juror, being 
covered in substance in the charge, 
was not within the meaning of Ver- 
non Sayles’ Civ. St. Annot. (1914) 
art 1970, requiring that instructions 


be in writing. Farmers’ Nat. Bank 
v. J. W. Wallace & Co., .(Tex.Ciy. 
App.) 263 S.W. 1105. 


62. See supra § 583. 


63. Gerard B. Lambert Co. v. New- 
ton, 294.S.W. 707, 174 Ark. 209. 


64 Western Coal & Min. Co. v. 
Norvell, 212 Ill.App. 218. 


65. See supra § 582. 
66. Bloomer vy. Sherrill, 11 Ill. 483. 


67. Fruchey v. Eagleson, 43 N.E. 
146, 15 Ind.App. 88; Tinsley v. West- 
ern Union Tel. Co., 


SHOE Sibi 
68. Jent vy. Old Ben Coal Corpora- 
tion, 222 Ill.App. 380; Providence 


Washington Ins. Co. v. Wolf, 80 N.E. 
26, 168 Ind. 690, 120 Am.S.R. 395. 


69. Farmer_yv. Thrift, 62 N.W. 804, 
94 Iowa 374. 


70. Western Coal & Min. Co. v. 
Norvell, 212 Ill.App. 218; Madden 
vy. State, 47 N.B. 220, 148 Ind. 183; 
Bradway v. Waddell, 95 Ind. 170; 
Stanley v. Sutherland, 54 Ind. 339; 
Krause v. Redman, 112 N.W. 91, 134 
Iowa 629; Consaul v. Sheldon, 52 N. 
W. 1104, 35 Neb. 247. 


71. Hinckley v. Horazdowsky, 24 
N.E. 421, 133 Ill. 359, 283 Am.S.R. 618, 
8 L.R.A. 490. 


72 Sawyer y. Roanoke R., etc., 
CO. V5 oNIS His 4 4 oon OMT 626 sp iniil- 
lips v. ‘Wilmington, ete:, R. GCo., 47 
S.E. 805, 180 N.C. 582; Jenkins v. 
Wilmington, etc., R. Co, 15 S.E. 193, 
110 N.C. 4388. 


73. Lacy v. Morton, 89 S.W. 842, 
76 Ark. 608; Geer v. Dancer, 97 S.B. 
406, 148 Ga. 465; Derby v. Peterson, 
128 TilApp. 494; White-Kingsland 
Mfg. Co. vy. Herdrich, 98 Ill.App. 607. 


[a] In Georgia (1) it was former- 
ly held that a statute requiring writ- 
ten instructions embraced any and 
all final instructions addressed to the 
jury for the purpose of governing 
their action in making, or aiding to 


OL Sek Logandale 


make, a final disposition of the case. 
Citizens’ Bank of Bainbridge vy. Fort, 
83 (S.Be 235, 142) Ga. Gil: Harrisave 
McArthur, 15 S.E. 758, 90 Ga. 216. 
(2) But this rule has been overruled 
(Geer v. Dancer, 97 S.E. 406, 148 Ga. 
465) (3) so that a verdict may be 
orally directed where all reasonable 
deductions require such verdict (Geer 
v. Dancer, supra). 


74 Lehman vy. Hawks, 23 N.E. 670, 
2a ind. 544i, 


75. Trentman v. Wiley, 85 Ind. 33; 
McCallister vy. Mount, 73 Ind. 559; 
Lett v. Eastern Moline Plow Co., 91 
N.E. 978, 46 Ind.App. 56; Hatfield v. 
Spe naw stl 56 N.E. 51, 24 Ind.App. 


76. Cravens v. Merritt, 199 S.W: 
785, 178 Ky. 727; Baxter v. Magill, 
105 S.W. 679, 127. Mo.App. 392. 


77. Moore v. Platteville, 47 N.W. 
1055, 78 Wis. 644. 


78. Judge v. Jordan, 46 N.W. 1077, 
81 Iowa 519. 


79. Welch v. City of Chicago, 236 
Til.App. 520 [aff 154 N.H. 226, 323 
Ill. 498]. 

80. Hconomy Light, etc. Co. v. 
Hiller, 71 N.B. 1096, 211 Ill. 568 [aft 
113 Ill.App. 103]; Conness v. Indi- 
ana, ete, Ri CO. 62 INE azkodos Dule 
464; Illinois Cent. R. Co. v. Wheeler, 
36 N.E. 1023, 149 Ill. 525; Kiernan v. 
Chicago, etc, R. GCo., 14 Nw 8F es 


Ill. 188; Jenkins, ete., Co. v. Lund- 
gren, 85 Ill.App. 494; Bradway v. 
Waddell, 95 Ind. 170; Indianapolis, 


ete., Traction Co. v. Henderson, 79 N. 
E. 539, 39 Ind.App. 324; Helge v. Ba- 
bey, 14 S.W.(2d) 757, 228 Ky. 197. 


Beau McCallister vy. Mount, 73 Ind. 


82. Colyer v. James, 30 S.W.(2d) 
S82 zoo Key. ALOT. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 584-585] 


Statements or conduct of court or counsel. A 
statute requiring that instructions should be in writ- 
ing has been held to have no application to oral 
remarks of the court in explaining the purposes of 
the opening statement in ruling on an objection 
thereto;** nor is the statute applicable.to the rul- 
ing of the court on objection to remarks of coun- 
sel,** nor to the argument of counsel.‘® Thus the 
court may orally direct the jury to disregard im- 
proper remarks of counsel to which objection has 
been made,®* and may orally confine counsel in their 
argument to the controlling points in the case and 
state in the presence of the jury what those points 
are.87 Moreover, it is not a violation of a statute 
requiring that instructions be in writing for the 
court orally to direct the jury to disregard a mis- 


take made by the court,’ or to remark on the length. 


of the trial and apologize for his impatience during 
its progress.®® 


Instructions. It is not a violation of a statute re- 
quiring that' instructions shall be in writing for the 
court orally to explain at whose request certain 
charges are given;°° or to refuse to give further in- 
structions;°! or, in replying to an exception to the 


charge, say that he has not attempted to state the - 


facts but merely to state what is claimed;°? or, in 
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a colloquy between counsel as to the meaning of a 
certain instruction, state in a few words the court’s 
own construction of such instruction.®? 


Duty, qualification, and conduct of jurors gen- 
erally. In accordance with the genera] rule,°* re- 
marks to the jury of a general character as to their 
duty and power as jurors are not a part of the in- 
structions required to be put in writing.®® Thus 
it is not necessary to reduce to writing explanations 
to jurors on their voir dire examination as to what 
will or will not disqualify them.°® The court may 
orally admonish the jurors as to their conduct dur- 
ing the course of a trial.°7 Thus the court may oral- 
ly caution the jury that they have no right to inspect 
the place where an accident causing an injury oc- 
eurred,®* or may orally caution them to disregard 
the arguments of any jurors who may have done so.°® 
Jurors may also be orally cautioned to abstain from 
talking with others. 


[§ 585] (c) Request.2 WNecessity.2 In the ab- 
sence of a-sufficient request that instructions be in 
writing, the court may instruct orally,* the rule be- 
ing that in the absence of such request the court may 
instruct either in writing or orally.° But, on recely- 
ing a proper request therefor, the court may be abso- 
lutely required to give a written instruction.® Thus 


83. Frick v. Kabaker, 90 N.W. 498, | Ala. 134. Iowa.—Head v. Langworthy, 15 
116 Iowa 494. 93. Williams v. Nelson, 237 P. 217,| 1owa 235; Strattan v. Paul, 10 lowa 
84. Ohio, etc., R. Co. v. Wangelin, | 65 Utah 304. 139. 
38 N.E. 760, 152 Ill. 138 [aff 43 Ill.| 94. See supra § 582. Kan.—-Deets y. Pittsburg Nat. 
App. 324]; Barber v. American Car OSU Moore il Pluttevillom a7 NTE Bank, 46 P. 306, 57 Kan. 288; Atchi- 


& Foundry .Co., (App.) 14 S.W.(2d) 
478, 480 [conforming to mandate of 
Sup. Ct.-6 S.W.(2d) 898, 319 Mo. 743]. 


“Statute requiring instructions giv- 
en by the court to be in writing has 
no application to the argument of 
counsel and the necessary and prop- 
er ruling of the court on an objec- 
tion thereto.” Barber v. American 
Car & Foundry Co., supra. 


[a] Incidental disclosure of 
court’s view of law immaterial.— 
“Such ruling may necessarily indi- 
cate to the jury the court’s view of 
the law. But this is one of the nec- 
essary incidents of the trial, and is 
not within the statute requiring in- 
structions given by the court to be 
in writing.” Barber v. American Car 98. 
& Foundry Co., (App.) 14 S.W.(2d) |] v. Sunderland, 
478, 480 [conforming to mandate of | 341. 
Sup. Ct., 6 S.W.(2d) 898, 319 Mo. 743]. 99. 


85. Barber v. American Car & 


1055, 78 Wis. 
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430. 
[a] 


a fair trial.” 


Foundry Co., supra. 430. 

[a] Reason for rule.—‘Of course, a 
the mere discussion of the law by | 559. 
counsel in argument to the jury is 2. 


644. 
96. Oberbeck v. Mayer, 59 Mo.App. 


97. Maryland Casualty Co. v. Seat- 
tle Electric Co., 1384 P. 1097, 75 Wash. 
And see cases infra notes 98-1. 


In case of rumored miscon- 
duct.—“‘The statute was never 
tended to deprive the court of the in- 
administer to the 
jury at any time during its delibera- 
tion such admonition in case of ru- 
mored misconduct 
deemed necessary to the securing of 
Maryland Casualty Co. 
v. Seattle Electric Co., 
1100, 75 Wash. 430. 


Pioneer Fireproof Constr. Co. 
58 N.E. 928, 


herent power to 


Maryland Casualty Co. v. Seat- 
tle Electric Co., 134 P. 1097, 75 Wash. 


McCallister vy. Mount, 73. Ind. 


Requests for instructions gen- 


son v. Jansen, 21 Kan. 560. 

Ky.—Ferguson v. Fox’s Adm’r, 1 
Metc. 88; Risk v. Ewing, 60 S.W. 923, 
22 Ky.L. 1485. 


Ohio.—Householder v. Granby, 40 
Ohio St. 430. 


Okl.—Hanna v. Gregg; 217 P. 434, 92 
Okl. 34; Bucher v. Showalter, 145 P. 
1143, 44 Okl. 690; Hopkins v. Dipert, 
69 P. 883, 11 Ok). 630. 


Pa.—Segier v. Philadelphia & R. Ry. 
Co., 103 A. 730, 260 Pa. 343; Barnett 
v. Reed, 51 Pa. 190, 88 Am.D. 574. 


Wash.—Hencke v. Babcock, 64 P. 
755, 24 Wash. 556. 


[a] Request insufficient.—Where 
defendant submitted written instruc- 
tions under a heading, ‘“‘Defendant re- 
quests the court to give the following 
instructions and all instructions in 
writing to the jury,’ and the court 
overruled all the instructions, and in- 
structed the jury orally without ob- 
jection, defendant will be held to have 
waived the requirement, under Code 
Civ. Proc. §§ 256, 257, that instruc- 
tions be given in writing and taken 


in- 


as’ might~ be 


3A Es ehOoT, 


188 Ill. 


not within the statute, for the stat- 
ute refers to instructions given by 
the court, and not to the argument of 
counsel.” Barber v. American Car & 
Foundry Co., (App.) 14 S.W.(2d) 478, 
480 [conforming to mandate of Sup. 
Ct. 319 Mo. 743, 6 S.W.(2d) 898]. 

86. Ohio, etc., R. Co. v. Wangelin, 
38 N-E. 760, 152 Ill. 138 [aff 43 I11. 
App. 324]; Lumatz v. American Car 
& Foundry Co., 273 S.W. 1089, 217 Mo. 
App. 94. 

87. O’Hara v. King, 52 Ill. 303. 


88. Wall v. State, 38 N.E. 190, 10 
Ind.App. 530; Edwards v. Smith, 63 
Mo. 119. 

89. Hasbrouck v. Milwaukee, 21 
Wis. 217. 

90. Collins v. Williams, 52 N.E. 92, 
21 Ind. App.,.22t. 
sere Sullivan y. Collins, 18 Iowa 
228. 


92. Malachi v. State, 8 So. 104, 89 


erally see infra §§ 678 et sea. 
3. Failure to request that instruc- 
al be written as waiver see supra 


4 U.S.—Baer v. Rooks, 50 F. 898, 
2G GaAs 765 GAMlts | C.e&. Si OR Gon iwa 
Campbell, 49° ls 358; 1 (GC AN 297. 
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Ark.—Gerard B. Lambert Co. vy. 
Newton, 294 S.W. 707, 174 Ark. 209. 


Conn.—Allen y. Rundle, 47 Am.R. 
599, 50 Conn: 9: 


Ind.—Clouser vy. Ruckman, 4 N.E. 
202, 104 Ind. 588; Bottorff'v. Shelton, 
79 Ind. 98; Bosworth v. Barker, 65 
Ind. 595; Hardin v. Helton, 50 Ind. 
319; Toledo, ete, R. Co. v. Daniels, 
21 Ind. 256; Riley v. Watson, 18 Ind. 
291; Rising Sun, ete., Turnpike Co. 
v. Conway, 7 Ind. 187; Fassnacht v. 
Emsing Gagen Co., 46 N.E. 45, 47 N.E. 
480, 18 Ind.App. 80, 68 Am.S.R. 322. 


by the jury on retiring, whether the 
words “and all instructions in writ- 
ing” be construed as a request that 
the instructions be given in writing 
to the jury, giving of those actually 
written to the jury on retirement, or 
as a request that both be done. Da- 
vis v. C. & J. Michel Brewing Co., 140 
N.W. 694, 31 S.D. 284. 


[b] Withdrawal of request.—~- 
Where a party requested instructions 
in writing, and afterward withdrew 
the request, although the counsel for 
the other party did not hear the with- 
drawal made, such other party failing 
to request written instructions cannot 
complain of oral instructions. Hen- 
ce v. Babcock, 64 P. 755, 24 Wash. 


5. Sutherland v. Hankins, 56 Ind. 
343; Fisher v. Allison, 46 Ind. 593; 
Marden v. Wheelock, 1 Mont. 49, 

6. Jenkins v. Levis, 23 Kan. 255: 
Dalton y. Dalton, (Tex.Civ.App.) 143 


N 
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the court, when requested to charge in writing, can- 
not charge orally, although the party refuses to write 
out instructions he desires to have given.’ Never- 
theless, the court must refuse a request for written 
instructions unless, without modification or explana- 
tion, the request properly states the law applicable 
to the case.§ 


Additional instruction. If a request for written 
instructions is necessary, it is not improper for the 
court to give the jury an additional instruction oral- 
ly, in the absence of a request that it be in writing.® 


Time.!® While it is of great advantage, if the 
request for instructions in writing is made at the 
commencement of the trial, so that, as the trial 
progresses, the judge can draw up those portions of 
his instructions which are applicable to the evidence 
as successively presented,'? a request to instruct 


in writing must be made within a reasonable time 
before the charge is to be given,!? and should be 


made at such time that the granting of the request 


would not delay the business of the court.** Such 
reasonable time is generally at or before the close 
of the evidence,!* and particularly under a statute 
requiring that the argument of counsel should pre- 
cede the instructions.15 But it has also been held 
that, under a statute requiring that instructions shall 
be given on the close of all the evidence and before 
argument, a request for written instructions at the 


S.w. 241. by established practice. 
7. Jenkins v. Levis, 23 Kan. 255. 
8. Cleveland, etc, R. Co. v. Cran- ie 168; 


dali, 31 Ohio Cir.Ct. 686. t 
Bio caeosRicherdsom. 9206 Wal ee 


16. 
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bemarle, etc., R. Co., 16 S.E. 921, 112 


Atchison, ete., R. Co. v. Frank- 


[§§ 585-586 


‘ 


close of the evidence is too late.1® In any event, a 
request made at a reasonable time before the instruc- 
tion is to be given will be sufficient, notwithstanding 
a rule of court requiring the request to be made 
before commencement of trial.17 While a request 
before argument has commenced may be in apt 
time,!® it may be necessary that requests for writ- 
ten instructions shall be made before argument.’® 
Therefore, a request for written instructions may 
come too late if made after the argument.*® More- 
over, a request for written instructions made with- 
in a few minutes of the conclusion of all the evi- 
dence, under a statute requiring that instructions 
be given at the close of the evidence and before 
argument,?1 or a request made after the court has 
begun to instruet orally,?? comes to late. 


Manner.2? A request for written instructions 
should be made in such a manner as to inform’ the 
court clearly of the desire of the party on the sub- 
ject.24 If the party wishes to have the entire charge 
put in writing, and not merely special requested in- 
structions, the request should explicitly so inform 
the court.?5 


[§ 586] (d) Sufficiency of Compliance with 
Rule.2® Where the charge is required to be in writ- 
ing, it has been held that the entire charge must be. 
in writing,?? and this is particularly true where the 
statute specifically requires that “every word” in the 


Ward v. Al- 23. Written requests or prayers 


for instructions generally see infra 
§§ 695-697. 


24. Gerard B. Lambert Co. v. New- 
ton, 294 S.W. 707, 174 Ark. 209; Fer- 


1117, 78 Ark. 132. 


Giving of further instructions after 
submission of case to jury generally 
see infra §§ 834-839. 


10. Time for requesting instruc- 
tions generally see infra §§ 686-688. 


11. Union St. R. Co. v. Stone, 37 P. 
1012, 54 Kan. 83. 


12:75 Boges) Vv. Clifton, 17 Ind. 217; 
Laselle v. Wells, 17 Ind. 33, 34; Cort- 
ner v. Amick, 13 Ind. 463; Newton_v. 
Newton, 12 Ind. 527; Atchison, etc., 
POON. LE ranilin,, 20 ukcan, (74, 


“The statute must be so construed 
as to require the party who desires a 
written charge, to notify the Court, 
in a reasonable time before it may 
be called upon to charge the jury, of 
his desire that such charge be in 
writing.” Newton v. Newton, supra 
[quot Laselle v. Wells, supra]. 


[a] Better rule would appear to 
be to require such written instruc- 
tions to be presented, or request 
made, in time to receive due consid- 
eration by the judge. Laselle v. 
Wells, 17 Ind. 33. 


{b] Giving part of instructions 
orally is not erroneous, where the re- 
quest is made too late to permit the 
court to reduce all the instructions to 
.writing. Atchison, etc., Conmpivs 
Franklin, 23 Kan. 74. 


13. Connor v. Wilkie, 41 P. 71, 1 
Kan.App. 492. 


14. Manning v. Gasharie, 27 Ind. 
399; Laselle v., Wells, 17 Ind. 33; 
Atchison, etc., R. Co. v. Franklin, 23 


Kane 747 St. .Wouls, ete, R.iCo, Vv: 
Dawson, 53 P. 892, 7 Kan.App. 466; 
Wheat v. Brown, 43 P. 807, 3 Kan.App. 
431; Ward v. Albemarle, etc., R. Co., 
NGPS)H.7921,°112 NC. 168. 


[a] Limit of “apt time” as settled 


Connor y. Wilkie, 41 P. 71, 1 
Kan.App. 492. 


17. Laselle v. Wells, 17 Ind. 33; 
Connor v. Wilkie, 41 P. 71, 1 Kan.App. 
452; Patterson v. Ball, 19 Wis. 243. 


18. Universal Metal Co. v. Dur- 
ree ete, ReiCo., 59 Sis '50 145 Nie: 

[a] Request will not be deemed 
too late because of the mere inter- 
vention of an argument by counsel, 
at the judge’s invitation, upon the 
question as to whether there was any 
evidence of a particular fact, when 
the jury had retired from the court 
room for the recess, and as prelimi- 
nary to the discussion before them 
after the recess. Universal Metal Co. 
v. Durham, etc., R. Co., 59 S.E. 50, 145 
N.C. 292. 


19. Ashley-Price Lumber Co. v. 
Henry, 98 S.H. 185, 23 Ga.App. 93. 


20. Union St. R. Co. v. Stone, 37 P. 
1012, 54 Kan. 88; Atchison, etc., R. 
Co. v. Franklin, 23 Kan. 74; Monroe- 
ville v. Root, 44 N.E. 237, 54 Ohio St. 
523; Sherman vy. Tucker, 16 Ohio Cir. 
Ct.N.S. 190. 


[a] Reason for rule.—If counsel 
may wait until the close of the argu- 
ment before making the request, it 
would necessarily, cause great delay 
in the proceedings of the court, and 
materially increase costs and expens- 
es, and would generally require an ad- 
Journment of the court to enable the 
judge to prepare its written instruc- 
tions. Union St. R. Co. v. Stone, 37 
P. 1012, 54 Kan. 88; Atchison, Way ae 
Co. v. Franklin, 23 Kan. 74, 


21. Connor v. Wilkie, 41 P. 71 
Kan.App. 492. ie 


22. Boggs v. Clifton, 17 Ind. 217; 


Cortner v. Amick, 13 Ind. 463; New-. 


ton v. Newton, 12 Ind. 527. 


gueon v. Fox’s Adm’r, 1 Mete. (Ky.) 


[a] General objection does not 
constitute a sufficient demand within 
the meaning of a statute requiring 
the reduction of an alleged instruc- 
tion to writing on request. Gerard 
B. Lambert Co. v. Newton, 294 S.W. 
707, 174 Ark. 209. 


25. Phillips v. Wilmington, etc., R. 
Co., 41 S.E. 805, 180 N.C. 582. 


26. NWoncompliance as reversible 
error see Appeal and Error § 3186. 


27. Fields v. Carlton, 75 Ga. 554; 
Sellers v. Greencastle, 34 N.E. 534, 134 
Ind. 645; Chicago & E. R. Co. v. Mur- 
phy, 101 N.E. 829, 54 Ind.App. 531; 
Jenkins v. Wilmington, ete., R. Co. 
15 S.E. 198, 110 N.C. 438; Columbia 
Veneer, ete., Co. v. Cottonwood Lum- 
ber Co., 41 S.W. 351, 99 Tenn. 1223 
Equitable Fire Ins. Co. v. Fosterville 
Cent. Presb. Church, 18 S.w. 221, 9a 
Tenn. 135. 


[a] “fhe reason of the law was 
that all that was said to the jury 
in regard to the case might appear 
before the appellate court.” BEquita- 
ble Fire Ins. Co. v. Fosterville Cent. 
Front. Church, 18 S.W. 121, 91 Tenn. 

oo. 


[b] “fhe rule is not a technical or 
arbitrary one, but is of the utmost 
consequence to the fair and impar- 
tial administration of justice.” Sel- 
lers vy. Greencastle, 34 N.E. 534, 535, 
134 Ind. 645. 


[ec] “Good reason and the plainest 
rights of litigants require that uni- 
formity should prevail in the manner 
of presenting the law to the jury; 
that if the instructions are at all in 
writing, they should be so altogeth- 
er.” Sellers v. Greencastle, 34 N.E. 
534, 535, 134 Ind. 645. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 586] 


charge shall be in writing;2% but it has also been 
held, under a statute requiring that instructions be 
reduced to writing, that it is sufficient if the court 
reduces only such points in the instructions to writ- 
ing as it is requested to do,?® and that it need not 
comply with a request to reduce its whole charge to 
the jury.®° 


How written. The requirement that instructions 
be in writing is complied with when the instructions 
are written in pencil,?! or when they are partly in 
pen or pencil and partly typewritten.?2 However, 
the court should not give written instructions which 
are so interlined and marked as to be completely 
unintelligible to a layman.?3 


Substitution. If written instructions are substi- 
tuted for oral instructions previously given, there 
is a substantial compliance with the requirement that 
instructions shall be in writing,** as is also the case 
where a written charge containing pencil changes is 
read to the jury, and, after verdict, copied and veri- 
fied by the stenographer.?> 

Stenographer’s report.2° It has been held a suffi- 


cient compliance with statutes requiring that instruc- 
tions be in writing for the judge to deliver his in- 


structions orally and have them taken down by the’ 


stenographer where the statute contains provisions 
expressly authorizing this procedure;?7 but it has 
also been held that, in the absence of such authoriza- 
LESo Tt ass 


written 


28. Columbia Veneer, etc., Co. v. 
Cottonwood Lumber Co., 41 S.W. 351, 
99 Tenn. 122; Equitable Fire Ins. Co. 
v. Fosterville Cent. Presb, Church, 18 
Dew iz) 94 Ten". 13 5. 

29. Munderbach v. Lutz, 14 Serg. 
&R. (Pa.) 125; Reigart v. Hllmaker, 


184 Mich. 63. 
[b] 


TRIAL 


10243-10246), 
instructions 
oral modification thereof. 
Consolidated Const. Co., 150 N.W. 348, 


Stenographer in employ of 
parties.—An oral charge of a court 
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tion, such procedure does not constitute compliance 
with a statute requiring that instructions be in writ- 
ing.** In any event, the mere presence of a stenog- 
rapher employed by the parties does not constitute 
compliance with the statute so as to justify the re- 
fusal of a written instruction on proper request of 
a party.*® 


Time of reducing to writing. Under statutes re- 
quiring that instructions be in writing, it has been 
held that 1t will be a sufficient compliance with the 
requirement if oral instructions are subsequently re- 
duced to writing.*° It is sufficient that they be re- 
duced to writing and are subject to the inspection 
and use of counsel before the trial is ended.4! Henee 
it is not necessary that such instructions be reduced 
to writing before they are given to the jury,*? nor 
before argument.*? 


Written and oral instructions. Where a party re- 
questing an instruction submits a written instrue- 
tion in such form that the court cannot grant it, the 
court may, of its own motion, supplement other writ- 
ten instructions with oral instructions on the par- 
ticular point.44 It has been held that statutes may 
properly be read as a part of the charge;*° but there 
is also authority to the contrary.*® Similarly, it has 
been held to be,*7 and also not to be,*® a sufficient 
compliance with the rule requiring that instructions 
be in writing that the court read pleadings as a part 


134 Ark. 528. 

42. Reed v. Rogers, supra. 

43. Reed v. Rogers, supra; Na- 
tional Lumber Co. v. Snell, 1 S.W. 708, 
47 Ark. 407. : 

[a] Instruction on court’s own 
motion.—‘‘There is nothing in the 


requiring 
and forbidding 
Newton v. 


14 Serg.&R. (Pa.) 121. 
30. Reigart v. Ellmaker, supra. 


81. Harvey v. Tama County, 5 N. 
W. 130, 53 Iowa 228. 

32. Kinyon v. Chicago, etc., R. Co., 
92 N.W. 40, 118 Iowa 349, 96 Am.S.R. 
382. 

[a] Practice and effect of typed 
instruction corrected by pen and pen- 
cil.—‘“‘It is a matter of everyday oc- 
currence in the trial courts that, aftér 
instructions have been put in form 
upon the type-writer, errors and 
omissions are discovered, and proper 
corrections are made in writing with 
pencil or pen; and it requires consid- 
erable ingenuity to discover any prej- 
udice arising from it, unless it be to 
the patience of the jury in decipher- 
ing the manuscript additions.” Kin- 
yon v. Chicago, etc., R. Co., 92 N.W. 
40, 118 Iowa 349, 363, 96 Am.St.Rep. 
382. 

33. Ivanhoe v. Buda Co., 
App. 192. 

34. Southern Express Co. v. Van 
Meter, 17 Fla. 783, 35 Am.R. 107. 


35. Central of Georgia R. Co. v. 
Perkerson, 41 S.E. 1018, 115 Ga. 547. 


36. Stenographers generally see 
Stenographers 60 C.J. p 20. 


37. Schon v. Modern Woodmen of 
America, 99 P. 25, 51 Wash. 482; 
Sturgeon v. Tacoma Eastern R. Co., 
98 P. 87, 51 Wash. 124; Collins v. 
Huffman, 93 P. 220, 48 Wash. 184; 
Penberthy v. Lee, 8 N.W. 116, 51 Wis. 
261. 

[a] In Michigan a statute provid- 
ing for the appointment of stenogra- 
phers in circuit courts (Pub. Acts 
[1897] No. 183 [Comp. L. (1897) § 
414]) has been held to relieve circuit 
judges from a compliance with Pub. 
Acts (1869) No. 67 §§ 1, 4 (Comp. L. 


Pay INE 


taken down by a stenographer in the 
employ of both parties to report: the 
proceedings is an instruction in writ- 
ing within the meaning of the rule. 
Schon v. Modern Woodmen of Ameri- 
ca, 99 P. 25,51 Wash. 482; Sturgeon 
v. Tacoma Eastern R. Co., 98 P. 87, 
51 Wash. 124; Collins v. Huffman, 93 
P. 220, 48 Wash. 184. 

38. Colo.—Crawford v. Brown, 40 
Po 692, 21 Colo." 272) Lait) 29° Pell 3,62 
Colo.App. 235]. 

Ga.—Bowden v. Achor, 22 S.E. 254, 
95 Ga. 243; Wheatley & Co. v. West, 
61 Ga. 401. 

Ind.—Shafer v. Stinson, 76 Ind. 
74. 


Kan.—Rich v. Lappin, 23 P. 1038, 
43 Kan. 666; Wheat v. Brown, 43 P. 
807, 3 Kan.App. 431. 


W.Va.—Henderson vy. Kessel, 116 S. 
BE. 68, 93 W.Va. 60. 

[a] Reason for rule.—The giving 
of an oral instruction in a civil case 
is not cured by a reporter taking in 
shorthand and thereafter transcribing 
it into longhand, for the reason that 
counsel for the parties are entitled to 
an opportunity to inspect the instruc- 
tion before it is given to the jury, in 
order to determine whether objection 
will be made thereto, and this cannot 
be done until it is reduced to writing. 
Henderson v. Kessel, 116 S.E. 68, 93 
W.Va. 60. 


39. McIntosh v. Saw Mill Pheenix, 
94 P. 930, 49 Wash. 152. 


40. Reed v. Rogers, 204. S.W. 973, 
134 Ark. 528; National Lumber Co. 
Venere Waten S) VVieguel Si A WA Tike oO 
Landt v. McCullough, 75 N.E. 1069, 
28 He 607) Carlyle Cannings Co, ‘y, 
Baltimore, etc., R. Co., 77 Ill.App. 396; 
Powers v. Hazelton, etc., R. Co., 33 
Ohio St. 429. 


41. Reed v. Rogers, 204 S.W. 973, 


Constitution or the statute making it 
incumbent on the court to reduce to 
writing an instruction to be given to 
the jury on its own motion, before 
argument to the jury.” National 
Lumber Co. v. Snell, 1 S.W. 708, 47 
Ark. 407 [quot Reed v. Rogers, 204 
S.W. 973, 975, 134 Ark. 528]. 


44. Warren Bros. Co. v. Wright, 
PHS YiN | Soran fa ews BESSA On Ono NR! 3!) il 


45. Swartwout .v. Michigan Air 
Line, R.,Co.; 24, Mich. 389, 


46. Sellers vi Greencastle, 34 N.E. 
534, 134 Ind. 645; Bradway v. Wad- 
dell, 95 Ind. 170; Bottorff v. Shelton, 
C9 Inds) 9357 Chicaeor ss HL eeve © Orme 
perp 101 N.E. 829, 54 Ind.App. 


[a] Reasons for rule.—(1) An in- 
struction delivered in part by reading 
from a statute has none of the pe- 
culiar attributes of an instruction in 
writing. Sellers v. Greencastle, 34 
N.E. 534, 134 Ind. 645; Bottorff v. 
Shelton, 79 Ind. 98. (2) Thus it does 
not put what the court communicat- 
ed to the jury in such a way as to 
afford a dissatisfied party an oppor- 
tunity to reserve an exception to 
which he may be entitled. Sellers v. 
Greencastle, supra; Bottorff v. Shel- 
ton, Supra. 

Reading or quoting statutes, au- 
thorities, or reported cases generally 
See infra §§ 595-598. 


47. Clouser v. Ruckman, 4 N.B. 
202, 104 Ind. 588; Collins v. Williams, 
D2 UN TH 92521- Ind App: moos 

[a] Reason for rule—‘“For the 
pleadings are, in contemplation of 
law, always before the jury.” Clous- 
er v. Ruckman, 4 N.E. 202, 2038, 104 
Ind. 588 [quot Collins v. Williams, 52 
N.E. 92, 93, 21 Ind.App. 227]. 

48. Woodruff v. Hensley, 60 N.E. 
312, 26 Ind.App. 592. 
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of such instructions. 


Cure of error.*® Acts of the court prior to its 
failure to instruet in writing do not excuse such 
omission.°® Error caused by the failure to deliv- 
er written instructions cannot be cured by the with- 
drawal of oral instructions.*+ Thus oral explana- 
tions and illustrations by reading from books was 
an error which the court could not, on being re- 
minded thereof, cure by an attempt to withdraw 
such explanations and illustrations from the jury ;°” 
nor may such error be cured by cautioning the jury 
to disregard what the court said orally.°? Failure 
to comply with a statute requiring written instruc- 
tions on request of the parties is not cured by sub- 
sequent delivery of written instructions to the jury 
after submission of the case.°* 


[§ 587] (e) Signing, Sealing, and Filing.>> In 
the absence of statutory provisions®® requiring the 
court to sign instructions, it is not improper for the 
court to fail to do so.°*? However, it has been held 
that statutory provisions requiring that instructions 
be signed by the court are mandatory,®* although 
a substantial compliance with such statutes is suf- 


49. Instructions correcting previ- 
ous erroneous instructions and omis- 60. 


sions generally see infra § 644. Colo, 320: 


TRIAL 


N.E. 881, 175 Ind. 524. 
Mason v. Sieglitz, 44 P. 588, aa 


[§§ 586-587 


ficient.5® A noncompliance with statutes requiring 
that requested instructions shall be signed by coun- 
sel or parties will justify a refusal of such instrue- 
tions.®® It is immaterial that the requested instrue- 
tions contain full and accurate statements of the 
law;%! and in case of refusal of correct instructions, 
when questioned by the party requesting them, the 
opposite party may invoke the failure to sign in 
defense of the action of the court.*? However, if 
the instructions asked state the law correctly, the 
court may, in its diseretion, give them, although 
not signed.®* In the absence of any statutory pro- 
vision on the subject, it has been said that the prac- 
tice of submitting to the jury instructions, with 
signature of counsel attached to them, while not 
to be commended,** is not ground for reversal.®* 
The place where the signaturé appears on the in- 
structions is immaterial.°°® 


Sealing instructions. Under applicable statutes 
it may be necessary ‘for the court to seal instruc- 
tions, and a failure to do so may constitute reversi- 
ble error.*? 


Filing. Under a statute requiring that written 


prepared the instructions.” Terry v. 
Davenport, supra. (3) “It is content 
if the charge contains a correct ex- 


Withdrawal of instructions or re- 
marks generally see infra § 645. 

50. See case infra this note. 

[a] Although at time of admit- 
ting certain evidence the court in- 
structed the jury that such evidence 
was only admitted to impeach a wit- 
ness, a Subsequent refusal of a writ- 
ten instruction to the same effect may 
be erroneous. Gause-Ware Funeral 
Home v. McGinley, (Tex.Civ.App.) 
41 S.W.(2da) 433. 

51. See cases infra notes 52, 53. 

52. lLaselle v. Wells, 17 Ind. 33. 

53. Fields v. Carlton, 75 Ga. 554. 


[a] hus admonishing the jury 
not to 
orally, if it conflicted with what he 
read from the writing, will not cure 
the error. Fields v. Carlton, 75 Ga. 


554. 

ee Vanmeter v. True, 16 Ky.L. 
0. ‘ 
55. As ground for reversal see Ap- 


peal and Error § 3186. 
56. See statutory provisions. 


57. Kennedy v. Smith, 11 So. 665, 
99 Ala. 83; Halley v. Tichenor, 94 
N.W. 472, 120 Iowa 164; Hunter v. 
Parsons, 22 Mich. 96. 


58. Hadley v. Atkinson, 84 Ind. 64; 
Dennerline v. Gable, 73 Ind. 210; Sib- 
bitt v. Stryker, 62 Ind. 41; Etter v. 
Armstrong, 46 Ind. 197. 


[a] Failure to sign not cured by 
nune pro tunc order.—(1) The func- 
tion of a nunc pro tunc entry being 
to make a record of something that 
was done and not recorded, it cannot 
be used to show action which was not 
in fact taken, and the omission of the 
judge through inadvertence to sign 
the instructions cannot. be remedied 
by a nune pro tune entry. Bottorff v. 
Bottorff, 91 N.E. 617, 45 Ind.App. 692. 
(2) “Nunc pro tune” see 46 C.J. p 835. 


Signature of court necessary to 
make instructions part of record on 
review see Appeal and Error § 1764, 


59. See case infra this note. 


[a]_ Signing held sufiicient.—Van- 
dalia Coal Co. v. Yemm, 92 N.E. 49, 94 


regard what the court said- 


Orman v. Mannix, 30 ‘ 
1037, 17 Colo. 564, 31 Am.S.R. 340, 17 
L.R.A. 602; Schoolfield v. Houle, 22 P. 
781, 18 Colo. 394; Pittsburgh, etc., R. 
Co. v. O’Conner, 85 N.E. 969, 171 Ind. 
686; Collett v. State, 59 N.E. 168, 156 
Ind. 64; Craig v. Frazier, 26 N.E. 842, 
127 Ind. 286; Howard County v. Legg, 
11 N.E. 612, 110 Ind. 479; Hutchin- 
son v. Lemke, 8 N.E. ‘71, 107 Ind. 121; 
Chicago, etc., R. Co. v. Hedges, 7 N.E. 
801, 105 Ind. 398; Johnson y. Gwinn, 
100 Ind. 466; Beatty v. Brummett, 
94 Ind. 76; McCammack v. McCam- 
mack, 86 Ind. 387; Sutherland v. Han- 
kins, 56 Ind. 343; Lake Erie, etc., R. 
Co. v. Brafford, 43 N.E. 882, 44 N.E. 
551, 15 Ind: App. 655; ‘Citizens’ St. R. 


Co. Vv. Hobbs, 430 N.Ws 479, 44 NUR. 
377, 15 Ind.App. 610; Buchart v. Ell, 
36 N.H. 762, 9 Ind.App, 353; Spring- 


field State Nat. Bank v. Bennett, 36 
N.E. 551, 8 Ind.App. 679; Hindman v. 
Timme, 35 N.E. 1046, 8 Ind.App. 416; 
Lake Erie, etc., R. Co. v. Cloes, 32 N. 
BH. 588, 5 Ind.App. 444; Conduitt v. 
Ryan, 29 N.E. 160, 3 Ind.App. 1; Far- 
rar v. McNair, 69 P. 167, 65 Kan. 147; 
Morisette v. Howard, 63 P. 756, 62 


Kan. 463; ‘Smith v. Fordyce, (Tex.) 
18 S.W. 668; Redus v. Burnett, 59 
Tex. 576; St. Louis Southwestern R. 


Cor Vv. ‘Cleland wi L0eS3Wi22, 50) Tex: 
Civ.App. 499; Moore v. Brown, 64 S. 
W. 946, 27 Tex.Civ.App. 208; Texas, 
ete., R. Co. v. Mitchell, (Tex.Civ. App.) 
26 SOW. 154: 


61. Terry v. Davenport, 83 N.E. 
636, 170 Ind. 74. 
62. Terry v. Davenport, supra; 


Choen v. Porter, 66 Ind. 194. 


63. Orman v. Mannix, 30 P. 1037, 
17 Colo. 564, 31 Am.S.R. 340, 17 L. R.A. 
602; Terry v. Davenport, 83 N.E. 636, 
170 Ind. 74; Galveston, etc., R. Co. v. 
Neel, (Tex.Civ.App.) 26 S.W. 788. 


[a] Reasons for rule.—(1) The 
statutory requirement for signing by 
parties or their counsel is but a rule 
of procedure, designed to promote the 
orderly an@ accurate dispatch of busi- 
ness by requiring such identifications 
of various propositions presented as 
will enable the court to avoid con- 
fusion and mistake. Terry v. Daven- 
port, 83 N.E. 636, 638,170 Ind. 74. (2) 
“The law does not stop to inquire who 


position of legal principles applica- 
ble to the facts inwolved in the case.” 
Terry v. Davenport, supra. 


[b] Where judge writes “Given” 
and officially signs a charge request- 
ed by a party, an objection that the 
charge was not signed by such party’s 
counsel is without merit. Galveston, 
etc., R. Co. v. Neel, (Tex.Civ.App.) 26 
S.W. 788. 


64. Thornton-Thomas Mercantile 
Co. v. Bretherton, 80 P. 10, 32 Mont. 
80; State v. McDonald, 70 P. 724, 27 
Mont. 230. 


65. See Appeal and Error § 3186. 


66. Garrett v. Winterich, (ind. 
App.) 84 N.E. 1006. 


[a] Reason for rule.—‘‘The ob- 
ject and purpose of the law requiring 
the instructions to be signed by the 
party or his counsel was that the 
same might be clearly identified, and 
it can make no difference where the 
Signature appeared, whether at the 
beginning or the close of the instruc- 
tions.” Garrett v. Winterich, (Ind. 
App.) 84 N.E. 1006, 1008. 


[b] What is sufficient compliance 
with statute-—Where a defendant 
presented instructions to the trial 


court, the request reciting the cap- 
tion of the case, and that defendant 
therein requested the court to give 
the jury each of the following in- 
structions, numbered 1 to 32, inclu- 
Sive, which was signed by defend- 
ant’s attorneys as attorneys for de- 
fendant, and the requested instruc- 
tions followed, but were not signed 
at the end thereof by defendant or his 
counsel, the instructionS were suffi- 
ciently signed within the statute re- 
quiring all instructions to be num- 
bered consecutively, and signed by 
the party or his counsel. Garrett v. 
Winterich, (Ind.App.) 84 N.E. 1006. 

67. See cases infra this note. 

[a] In Florida (1) under appropri- 
ate statutes, it was formerly neces- 
sary for the court to seal instruc- 
tions. Fridenberg v. Robinson, 14 
Fla. 130. (2) But because of a 
change in the statutes it is no longer 
necessary for the court to seal the in- 
structions. Denmark v. State, 31 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 587-589] 


instructions shall be filed with a designated officer 
as soon as delivered to the jury, failure so to file 
constitutes improper conduet, unless the evidence 
demanded the verdict as rendered.®® But under a 
statute requiring that instructions be reduced to 
writing and filed, the court need only file such in- 
structions as have been requested by the parties 
to be reduced to writing, and need not file the whole 
charge.®® 


[§ 588] (f) Numbering and Noting Disposition 
of Instructions.*° It may be necessary for instruc- 
tions to be numbered,*! although under a statute 
which requires the court to number its instructions, 
objection for failure to do so is waived if no ob- 
jection is made or exception taken at the time the 
charge 1s given.*? . 

Noting disposition of instruction.’* The nota- 
tion “Granted as court’s own instruction” and the 
heading ‘“Court’s Instruction” on an instruction does 
not render it defective.7# 


[§ 589] (g) Reading or Delivery to Jury.7° It 
is the right of a party who is entitled to written 
instructions to have such instructions read to the 


269, 43 Fla. 182. [a] 


68. Ashley-Price Lumber Co. v. 


TRIAL 


Practice.—"“Something to the 
effect of those indorsements is gen- 
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jury,*® and this right is not abrogated by a statute 
which provides that written instructions may be 
taken by the jury with them on their retirement.** 
According to the weight of authority, the instruc- 
tions should be read by the court itself.7* Where 
this view prevails, the rule is not complied with 
where the instructions are read by counsel in the 
presence of the jury and the court states that such 
instructions are given to the jury,’® where counsel 
on direction of the court reads the instruction,*° or 
where they are merely handed to the jury without 
being read at all.81. There is, however, authority 
to the effect that a written instruction is properly 
delivered if the law is given in the charge so plainly 
that the jury can have no difficulty in understand- 
ing it, whether it is repeated in their hearing by 
the judge himself, or read by another and sanc- 
tioned and charged by him as read.*? On reading 
requested instructions, the court should make it 
clear that the matter read is approved by the court 
and given to the jury for their guidance;** but 
accompanying the reading of instructions with a 
statement indicating that the jury are to be guided 
by such instructions may be sufficient.®* 


exhausted he is to become silent.” 
Wheatley v. West, 61 Ga. 401 [quot 


_| erally, if not always, written on in- | Forrester v. Cocke, 65 S.E. 1063, 6 Ga. 

Heed ee Be SE ee Sere: Hor structions given by the court, inde-| App. 829, 830]. 
App. 829. ; pendent of, ath sa Rote. es [a] “fhe judge has no discre- 
_| Prayers presente ve e parties.” | tion; he must write out his charge 
[a] Evidence conflicting.—Morres- | Bracey v. McGary, 106 A.’ 622, 627,|and read it to the jury.” Wheatley 


Hen v. Cocke, 65 S.E. 1063, 6 Ga.App. 

{[b] Thus, where the court, in- 
Stead of filing a typewritten charge 
with the clerk of court as soon as 
it had been read to the jury, as requir- 
ed by Civ. Code (1910) § 4848, re- 
tained it and delivered it the next 
day, the court’s conduct was improp- 
er. Ashley-Price Lumber Co. v. Hen- 
ry, 98 S.E. 185, 23 Ga.App. 93. 

69. Munderbach vy. Lutz, 14 Serg.& 
Re (ea be 12 75 

“The act of assembly never could 
have intended to impose on the court, 
a labor almost impossible to be per- 
formed.” Munderbach y. Lutz, supra. 


“No judge reduces his whole charge 
to writing, before it is given, and in- 
deed, he could not do it, without great 
and ruinous delay; and after it is 
given, it would be impossible for a 
man of the most tenacious memory to 
recollect all that he has said on the 
facts of the cause; and even if it 
were possible, it would be improper 
to burden the record with a quantity 
of unnecessary matter.” MReigart v. 
Ellmaker, 14 Serg.&R. (Pa.) 121, 124. 


70. In criminal prosecutions see 
Criminal Law § 2472. 


Failure to number instructions as 
grourd for: 


New trial see New Trial § 79. 
Reversal see Appeal and Error § 3186. 


71. McShane v. Quillin, 277 P. 554, 
47 Idaho 542. 


72. Gibson v. Sullivan, 26 N.W. 
368, 18 Neb. 558; McIver v. William- 
son-Halsell-Frazier Co., 92 P. 170, 19 
Okl. 454, 13 L.R.A.N.S. 696. 

[a] Where statute provides that 
court shall number its instructions if 
requested, failure to do so is not as- 
signable as error in the absence of 
such request. McIver v. Williamson- 
Halsell-Frazier Co., 92 P. 170, 19 OKl. 
454, 18 L.R.A.N.S. 696. 

73. Noting disposition of request- 
ed instructions see infra § 712. 


74. Bracey v. McGary, 106 A. 622, 
134 Md. 267. 


134 Md. 267. 


75. Cross references: 

Delivery to jury of instruction writ- 
ten on paper bearing marks of 
counsel as reversible error see Ap- 
peal and Error § 3186. 


Failure to read written instructions 
as reversible error see Appeal and 
Error § 3186. 


Reading or quoting statutes, authori- 
ties, or reported cases in, or in 
place of, instructions generally see 
infra §§ 595-598. 


Reading statutes or pleading as part 
of instructions required to be in 
writing See supra § 586. 


76. Alabama Great Southern R. 
Co. v. Arnold, .2.So. 337%, 80 Ala. 600; 
International & G. N. R. Co. v. Parke, 
(Tex.Civ.App.) 169 S.W. 397. 


[a] Reason for rule.—‘Reading 
the charges is calculated to impress 
the jury that instructions prepared 
by counsel and given are entitled to 
equal consideration with the general 
charge of the court, and to enable 
them more thoroughly to comprehend 
the principles of law applicable to the 
different aspects of the case, by hav- 
ing their attention thus specially di- 
rected to the instructions.” Alabama 
Great Southern R. Co. v. Arnold, 2 So. 
337, 80 Ala. 600, 609. 


[b] Mandatory requirement.—A 
statute requiring the court to read 
written instructions to the jury is 
mandatory. International & G. N. R. 
eee v. Parke, (Tex.Civ.App.) 169 S.W. 


77. Alabama Great Southern R. Co. 
v. Arnold, 2 So. 337, 80 Ala. 600. 


78. Gow v. Charlotte, etc., R. Co., 
68 Ga. 54; Wheatley v. West, 61 Ga. 
401; Leaptrot v. Robertson, 44 Ga. 


46; Forrester v. Cocke, 65 S.E. 1063, 
6 Ga.App. 829; Talty v. Lusk, 4 Iowa 
469; O’Dell v. Goff, 117 N.W. 59, 153 
Mich. 643; Veneman v. McCurtain, 50 
N.W. 955, 33 Neb. 643; McDuffie v. 
Bentley, 43 N.W. 123, 27 Neb. 380. 


“The judge is not to speak but to 
read; and when his manuscript is 


v. West, 61 Ga. 401 [quot Forrester 
ee 65 S.E. 1063, 6 Ga.App. 829, 


[b] Reason for wie 21) In that 
way, and only in that way, can there 
be any assurance that every princi- 
ple of law given the jury for their 
guidance receives its due emphasis. 
O’Dell v. Goff, 117 N.W. 59, 153 Mich. 
643. (2) The better practice is for 
the judge himself, rather than coun- 
sel, to read written instructions to 
the jury because when read by coun- 
sel the power to emphasize and im- 
press particular points in the case on 
the minds of the jury is so great that 
it can scarcely be resisted. Gow v. 
Charlotte, etc., R. Co., 68 Ga. 54. 


79. Leaptrot v. Robertson, 44 Ga. 
46; Talty v. Lusk, 4 Iowa 469; O’Dell 
v. Goff, 117 N.W. 59, 153 Mich. 643. 


80. Gow v. Charlotte, ete., R. Co., 
68 Ga. 54. 


81. Veneman v. McCurtain, 50 N. 
W. 955, 33 Neb. 643. 


82. Dillon v. McRae, 
East Tennessee, ete., R. 
12 Lea (Tenn.) 35. 

[a] Thus, if a principle of law is 
clearly and distinctly read by counsel 
in the presence and hearing of the ju- 
ry and the judge says, “I charge you 
that the decision just read is law,’ 
without repeating it in the hearing of 
the jury, this is not error. Dillon vy. 
McRae, 40 Ga. 107. 


83. Georgia R., etc., Co. v. Flowers, 
33 S.E. 874, 108 Ga. 795. 


84. See cases infra this note. 


la] Statements held sufficient.— 
(1) It will be sufficient for the court, 
after slowly reading written requests 
to charge, to say that he gives them 
in charge as thé law of the case. Fea- 
gan v. Cureton, 19 Ga. 404. (2) So, 
where the court, before giving a re- 
quested charge, said, ‘Counsel have 
handed me some requests; as stating 
propositions of law by which you 
should be guided in determining your 
verdict,” a contention that the court 
failing to say that the charge was 


40 Ga. 107; 
Co. v. Fain, 
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Objections.** Objection for failure to read in- 
structions must be made in proper time.%¢ 


[§ 590] (12) Miscellaneous Requisites. In addi- 
tion to the particular requisites of form and lan- 
guage heretofore stated,’” it has been*held that 
instructions should be apt®® as well as intelligible 
and helpful,’® and that therefore an instruction is 
improper which is awkward®® or speculative.°t On 
the other hand, it has been held that instructions 
are not necessarily improper merely because they 
are drawn in a manner that is awkward®? or inar- 
tificial.°* Mere verbiage will not render an instruc- 
tion improper,®* notwithstanding its bad taste and 
bad form,®® although it should be avoided,®® and 
its use will prevent an instruction from being ap- 
proved as a precedent.°* 


Conclusion. An instruction is improper which 
concludes improperly.°® 


[§ 591] d. Grouping and Arrangement of Instruc- 
tions and of Propositions Therein.®® There is no 
rule of law requiring that instructions be delivered 


correct, whereupon the jury failed to [a] 
understand that the requests read 
were given, is not well taken. Noble 


v. Bessemer Steamship Co., 86 N.W. 


TRIAL 


Rule applied.—(1) That the 
court in giving an instruction stated, 
“of its own motion the court instructs 
the jury,’ did not render the instruc- 


[$§ 589-592 


logically and chronologically.t But on the contrary 
the order in which instructions are given to the jury 
is entirely within the discretion of the trial court.” 


Hence instructions are not rendered improper by 
reason of the fact that there is a lack of orderly 
arrangement in the proposition enunciated.? Thus 
it is not necessary that a trial court in instructing 
a jury follow the statement of each general rule 
with its modifications and exceptions. Although 
the court may in one instruction properly group dis- 
junctively several separate facts, each of which would 
warrant a verdict for a party, that each fact was 
made the basis for a separate instruction does not 
render such an instruction fatally defective.® Never- 
theless, it may be improper in particular cases to 
group instructions on a particular point.? 


[§ 592] 3. Repetition.® The court is not bound 
to bring forward into each succeeding instruction 
matters that have been stated in the preceding in- 
structions.® In fact, repetition of instructions in- 
volving the same principles of law is ordinarily 


finally the court’s, was not an abuse 
of discretion. Pittsburg, C., C. & St. 
Tew RR. CO.nive. (Ciofi, 145 ENeE vr b2oy non: 
tInd.App. 424. 


520, 127 Mich. 103, 89 Am.S.R. 461, 54 
L.R.A. 456. 


&5. Objections and exceptions as 
to instructions generally see infra §§ 
728-744, 


86. See case infra this note. 


[a] After verdict.—If a _ party 
without objection permits the in- 
structions of the court to be. handed 
to the jury in writing, without hav- 
ing been read to them, under the sup- 
position that they will be read by the 
jury on their retirement, it is too late 
after verdict to make the objection. 
Talty v. Lusk, 4 Iowa 469. 


87. See supra §§ 567-589. 


88. Central of Georgia Ry. Co. v. 
Thomas, 104 So. 559, 20 Ala.App. 617. 


fa] Instruction held inapt.—Cen- 
tral of Georgia Ry. Co. v. Thomas, 104 
So. 559, 20 Ala.App. 617. 


g9. Morris v. Thurman, 263 Ill. 
App. 78. 
90. Braden v. Friederichsen Floor 


& Wall Tile Co., 15 S.W.(2d) 923, 223 
Mo.App. 700; Davis v. Otto, (Mo. 
App.) 206 S.W. 409. 

91. Bickford v. Pacific Electric 
Ry. Co., (Cal.App.) 8 P.(2d) 186; Lou- 
is Eckels & Sons Ice Mfg. Co. v. Cor- 
nell Economizer Co., 86 A. 38, 119 Ma. 
107; Hazard v. Western Commercial 
Travelers’ Assoc., 116 S.W. 625, 54 
Tex.Giv.App. 110. 

fa] Thus an instruction which al- 
jJows the jury to speculate as to 
usua] conditions” is improper. Louis 
Eckels & Sons Ice Mfg. Co. v. Cornell 
Economizer Co., 86 A. 38, 119 Md. 107. 


92. M. B. Smith & Co. v. Kimble, 
162 N.W. 162, 38 S.D. 511. 


93. Swindells v. Dupont, 92 N.W. 
468, 88 Minn. 9; Sherer v. Rischert, 
23 Mo.App. 275. 


94, Fourche River Valley & I. T., 
Ry. Co. v. Tippett, 142 S.W. 520, 101 
Ark. 376; Coulter v. Illinois Cent. R. 
Co., 106 N.E. 258, 264 Ill. 414 [aff 184 
fil.App. 208]; Stubblefield v. Smith, 
129 S.W. 1027, 146 Mo.App. 316; Betz 
v. Kansas City Home Tel. Co., 97 S.W. 
207, 121 Mo.App. 473; Missouri, K. & 
T. Ry. Co. 6f Texas v. Western Auto- 
amatic Music Co., (Tex.Civ.App.) 161 
S.W. 380. f 


tion defective, since the words “of its 
own motion,” although unnecessary, 
did not add to its weight. Coulter v. 
Illinois Cent. R. Co., 106 N.H. 258, 264 
Tll. 414 [affi184 IM:App. 208). (2) 
Where a certain instruction to the ju- 
ry commenced: ‘‘The court instructs 
the jury that under the law and the 
evidence in this case, if you find for 
the plaintiff ‘at all,’’”’ it has been held 
that, while the expression “at all” 
should have been omitted, yet the ju- 
ry were not misled thereby. Stubble- 
field v. Smith, 129 S.W. 1027, 146 Mo. 
App. 316. 

95. Fourche River Valley & I. T. 
Ry. Co. v. Tippett, 142 S.W. 520, 101 
Ark. 376. 


96. Proctor Coal Co. v. Beaver’s 
AGI MOL SOVVle OG De dlp ERCVAe noo ol 
Lane yy. pOmaharl c& Cl. 8. Stems Coy 
148 N.W. 964, 965, 96 Neb. 740. 

“The trial court in its instructions 
should, as far as possible, protect in- 
nocent parties, juries and the public 
from the burden of . . useless 
verbiage in pleadings.” Lang v. 
Omaha & C. B. St. R. Co., supra. 

97.. Fourche River Valley & I. T. 
Ry. Co. v. Tippett, 142 SW. 520, 102 
Ark. 376. 


98. Talley v. Harris Granite Quar- 
ries Co., 93S, 9:95, 1174 iN.C. 445. 


[a] Instruction held to conclude 
improperly.—Talley v. Harris Granite 


Quarries'Co., 98° S.E. 995, 174 NG 
445, 
99. In criminal cases see Criminal 


Law § 2473. 


1. Hidalgo County Water Control 
and Improvement Dist. No. 1 vy. Pet- 
er, (Tex.Civ.App.) 22 S.W.(2da) ° 324 
[aff (Commn.App.) 37 S.W.(2d) 133]. 


2. Ritchey v. Watson, 268 P. 345, 
347, 204 Cal. 387; Pittsburg, C., C. & 
St. En Ru Co. Venu Clotny tl 400 NeHebeo.6 ed 
Ind.App. 424; Hutchins y. School 
Dist. No. 81 of Spokane County, 195 
P. 1020, 114 Wash. 548. 


“The order in which the trial court 
read the instruction to the jury is of 
no consequence.” Ritchey v. Watson, 
supra. 


[a] Thus the fact that the court 
gave plaintiff's requested instructions 
first, then those of defendant, and 


iter.” 


[b] Reason for rule.—‘‘Whether 
the first or last made the greatest 
impression on the minds of the jury 
or which were the most lasting, pre- 
sents a question upon which minds 


| might differ, but in any evemt the ob- 


jection [that the order in which in- 
structions were given was improper] 
borders on the realm of psychology 
wherein the law seems loath to en- 
Ritchey v. Watson, 268 P. 345, 
347, 204 Cal. 387. 4, 


3. Atchison, etc., R. Co. v. Calvert, 
oo ef 01.0, 0 On Kata O41 2 Seley, syn 


| National Fidelity & Casualty Co., 144 


N.W. 810, 94 Neb. 813, 50 L.R.A.N.S. 
1040; Lafferty v: Houlihan, 121 A. 
92, 81 N.H. 67; Piper v. Boston & M. 
R. OR. 72 A. 1024, 75° NB 228, 


[a] MTllogical arrangement.—W here 
the instructions as a whole correctly 
state the law and the jury were not 
misled, an illogical arrangement of 
the instructions does not invalidate 
the instructions which are given. 
Bigley v. National Fidelity & Casual- 
ty_Co., 144 N.W. 810, 94 Neb. 813, 50 
L.R.A.N.S. 1040. 


4. Kelley v. School Dist. No. 71 of 
Hires County, 173 P. 388, 102) Wash: 


5. Sanders y. St. Louis Southwest- 
ern Ry. Co. of Texas, (Tex.Civ.App.) 
1385 S.W. 718. 


6. Sanders v. St. Louis Southwest- 
ern Ry. Co. of Texas, supra. 


7. Leete v. Hays, 233 N.W. 481, 211 
Iowa 379. 

fa] Thus grouping negligence in- 
stead of submitting charges as sepa- 
rate grounds of negligence has been 
held improper. Leete vy. Hays, 233 N. 
W. 481, 211 Iowa 379. 


8. Cross references: 


As ground for reversal see <A: 
and Hrror § 3186. ees 

Refusal ce ie eet es for instructions 
covere y instructions al 
given see infra § 715. ca 4 

Repetition of propositions in on 
struction see supra §§ 578-580. 

Undue prominence of particular mat- 
ters generally see infra §§ 601-605. 
9. Ariz.—Arizona Eastern 

ys ComuetsP. 1102, 37 Arie eee 


e in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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considered improper and to be avoided in charging | the jury,!° unless in order fairly and intelligibly 


Cal.—Switzler v. Atchison, T. & S. 
at haa Co., 285 P. 918, 104 Cal.App. 


Conn.—Stedman vy. O’Neil, 72 A. 
923, 82 Conn. 199, 22 L.R.A.N.S. 1229. 

Fla.—Atlanta & St. A. B. Ry. Co. 
v. Kelly, 82 So. 57, 77 Fla. 479. 


Ga.—Walker vy. Lastinger, 81 S.E. 
203, 141 Ga. 485; Western & A. R. R. 
v. Reed, 134 S.E. 184, 35 Ga.App. 538. 

Ill.— Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago,.167 
INGBS -SOl ooOn Lue: Daubach. iv. 
Drake Hotel Co., 243 Ill.App. 298; 
Sells v. Grand Trunk Western Ry. 
Co., 206 Ill.App. 45; Noonen v. Geb- 
hardt, 186 Ill.App. 276; Eimers v. 
Cleveland, C., C. & St. L. Ry. Co., 158 
MlLApps 5573, Cary. v.. Niblo, .1:55., 111. 
App. 338; Dwyer v. Chicago City Ry. 
Go.7 458: “TL. App. 463; Chicago:& E. 
Te ike Co. v. Pittman, 1385 Ill.App. 481 
{aff 83 N.E. 431, 231 Tl. 581]; Chi- 
cago City R. Co. v. Roach, 76 Til. App. 
496. [aff 54 N.B: 212,180 Tl. 174]; 
Norton v. Sezpurak, 70 Ill.App. 686. 

Ind.—Surber v. Mayfield, 60 N.E. 7, 
156 Ind. 375; J. M. Robinson, Norton 
& Co. v. Stalecup, 106 N.E. 395, 58 Ind. 
App. 370+ “Cleveland, (CarCr-& St: 2. 
Ry. Co. v. Champe, 102 N.E. 868, 55 
Ind.App. 243; Eureka Block Coal Co. 
v. Wells; 61 N.E. 236, 29 Ind. App.°1, 
94 Am.S.R. 259. 


Iowa.—Scovel v. Monoghan, 164 N. 
W. 783, 183 Iowa 581; Doran v. Wa- 
rerloe, Cr RU OG IN 2 ERY Oleh GIN WV 
1100. 


Ky.—Stearns Coal & Lumber Co. v. 
Tuggle, 161 S.W. 1112, 156 Ky. 714. 

Neb. i 
121 N.W. 969, 84 Neb. 642. 


N.H.—Osgood vy. Maxwell, 
954, 78 N.H. 35. 


N.C.—Pennell v. Brookshire, 136 S. 
TEP IZ 57s 2093: BN, Co hid. 


Ohio.—Rogers v. ee 159 N.E. 
334, 26 OhioApp. 24 


R.I.—Bourre v. ie Co.; 
82, 51 RL. 254, 


S.C.—Prisock v. International Agr. 
Corporation, 144 S.B. 579, 147 S.C. 58. 


Tex.—Horton v. Benson, (Commn. 
App.) 277 S.W.- 1050 [aff (Civ.App.) 
266 S.W. 213]; Perkins v. Alexander, 
(Civ.App.) 209 S.W. 789; Glover v. 
Houston Belt & Terminal Ry. Co., 
(Civ. App.) 163 S.W. 1063 {rev 
(Commn.App.) 213° S.W. 597]; Mis- 
souri, K. &-T. Ry= "Co. of Texas’ vy. 
Stogner, (Civ.App.) 163 S.W. 319. 


Utah.—Smith v. Columbus Buggy 
Co., 123 P. 580, 40 Utah 580. 


Vt.—White v. Central Vermont Ry. 
Co., 89 A. 618, 87 Vt. 330 [aff 35 S.Ct. 
865, 238 U.S. 507, 59 L.Ed. 1433, Ann. 
Cas.1916B 252]. 


Va.—Atlantic Coast Line R. Co. v. 
Tyler, 98 S.E. 641, 124 Va. 484; E. I. 
Du Pont de Nemours & Co. v. Snead’s 
Adm’r, 97 S.E. 812, 124 Va. 177. 


Wash.—Stanhope v. Strang, 250 P. 
351, 140 Wash, 693; Isitt v. City of, 
Seattle, 248 P. 379, 140 Wash. 161; 
Blair v. Calhoun, 151 RP. 259,87 Wash. 
154. 

W.Va.—Browning v. Hoffman, 111 
S.E. 492, 90 W.Va. 568. 


Wis.—Jones v. Monson, 115 N.W. 
179, 187 Wis. 478, 129 Am.S.R. 1082. 


‘Tt is sufficient if the instructions 
state in a elear, concise and simple 
manner the principles of law applica- 
ble to the evidence in the case, and 
it is unnecessary for the court to re- 
peatedly state its instructions.” 
Bourre v. Texas Co., 154 A. 82, 51 
R.I. 254, 261. 


“It is not necessary or proper to 
incumber the record with instructions 


SDMA 


154 A. 


covering the same matters differing } 


only in verbiage.’”’ Coal Creek Drain- 
age & Levee Dist. v. Sanitary Dist. 
a Chicago, 167 N.E. 807, 821, 336 Ill. 


[a] Reason for rule.—‘Such prac- 
tice tends rather to confuse than to 
‘enlighten the jury.” Coal Creek 


Drainage & Levee Dist. v. Sanitary 


Dist. of Chicago, 167 N.E. 807, 821, 
336 Ill. 11. 
{b] Definitions —(1) “It is not 


necessary of course to repeat . 

a definition in every instruction.” 

Sells v. Grand Trunk Western Ry. 
COne206 iy LULA DD 3455/00: (2) Thus, 
where contributory negligence is de- 
fined in one paragraph of a charge, 
the definition need not be repeated in 
another. Sells v. Grand Trunk West- 
ern Ry. Co., 206 Ill.App. 45; Glover 
v. Houston Belt & Terminal Ry. Co., 
(Tex.Civ.App.) 163 S.W. 1063 [rev on 
other grounds (Commn.App.) 213 S. 
W.1.097, 1. (3) Similarly, where the 
issue of contributory negligence was 
submitted in several paragraphs of 
the charge, it was immaterial that 
other paragraphs did not refer to 
such issue. Missouri, K. & T. Ry. Co. 
of Texas v. Stogner, (Tex.Civ.App.) 
163 S.W. 319. (4) Where the court in 
its preliminary charge correctly de- 
fined a term as that term was used 
in the charge, it was unnecessary to 
repeat the definition in connection 
with individual issues. Horton v. 
Benson, (Tex.Commn.App.) 277 S.W. 
1050 [aff (Civ.App.) 266 S.W. 213]. 
(5) Definitions or explanation of 
terms in instructions generally see 
supra § 556. 


[ec] Qualification.—It is not im- 
proper for the court to repeat a rule 
stated in a previous instruction with- 
out repeating a qualification. Osgood 
v. Maxwell, 95 A. 954, 78 N.H. 35. 


[d] Burden of proof.—Failure to 
repeat an instruction on the burden 
of proof in succeeding instructions as 
to the law on varying facts is not im- 
proper. Pennell v. Brookshire, 136 S. 
B25 7193! INVESTS: 


[e] Weight and sufficiency of evi- 
dence.—It is not necessary that each 
instruction should tell the jury that 
they must find their verdict from a 
preponderance of the evidence. 
Noonen vy. Gebhardt, 186 Ill.App. 276; 
Eimers v. Cleveland, C., C. & St. we 
Ry, COs, Lo Tl. App. Dios Cary Ve 
Niblo, 155 Ill.App. 338; Chicago & E. 
I. R. Co. v. Pittman, 135 Ill.App. 481 
[aff 83 N.E. 431, 931 Ill. 581]. 


{[f] Conduct of jurors.—(1) The 
court did not err by not instructing 
the jury at the end of each session of 
the trial that they should not discuss 
the case, having given the instruction 
on the first separation. Massachu- 
setts Bonding & Insurance Co. v. 
Worthy, (Tex.Civ.App.) 9 S.W.(2d): 
888. (2) Custody, conduct, and de- 
liberation of jury generally see infra 
§§ 778 et seq. 


{g] Words and phrases.—(1) ‘A 
court is not required to repeat the 
same limiting words and phrases over 
and over again ad nauseam.” Ari- 
zonawWastern Ri .Co.: V.,Cox, 203. P. 
1102, 27 Ariz. 469. (2) Repetition of 
particular words or phrases in one 
instruction see infra text and notes. 


10. Ark.—Hammans Lumber Co. 
v. Fricker, 42 S.W.(2d) 1001, 184 
Ark. 1193; Robb v. Woosley, 295 S.W. 


13, 175 Ark. 43; A®tna Ins. Co. v. Solo- 
mon, 287 S.W. 1000, 172 Ark. 169; 
Patterson v. Risher, 221 S.W. 468, 143 


Ark. 376; Furlow v. United Oil Mills, 
149 S.W. 69, 104 Ark. 489, 45 L.R.A. 
ney 372; Sadler vy. Sadler, 16 Ark. 


Colo.—Alley v. Tovey, 242 P. 999, 


78 Colo. 5382. 

Ga.—Macon v. Harris, 75 Ga. 761; 
Coleman v. Slade, 75 Ga. 61; Dixie 
Mfg. Co. v. Ricks, 118 S.E. 452, 30 
Ga.App. 433. 


Ill.— Burke v. Toledo, P. & W. Ry. 


Co., 109 N.E. 691, 268 Ill. 614 [aff 190 
TilApp. (4199¢ )oGrace, etc...) Comav. 
Strong, 79 N.E. 967, 224 Ill. 630 [aff 


127 Ill.App. 336]; Field v. Crawford, 
34 N.E. 481, 146 Ill. 136; Streeter v. 
Humrichouse, 261 Il].App. 556; R. A. 
Watson Orchards v. New York, C. & 
St. L. R. Col, 250 Ill.App. 223 “Dau- 
bach v. Drake Hotel Co., 243 I1l.App. 
298; Bacon v. Walsh, 184 Ill.App. 377; 
East St. Louis & S. Ry. Co. v. Zink, 
133 Ill.App. 127 [aff 82 N.E. 283, 229 
Ll. 180); . Kahl wv. Chicago, sete. ak. 
Co., 125 Ill.App. 294; Norton Bros. v. 
Sezpurak, 70 Ill.App. 686; Meachem 
v. Hahn, 46 Ill.App. 144. See Holler 
v. Chicago City Ry. Co., 209 Ill.App. 
140; Kopf v. Yordy, 208 Ill.App. 580. 


Ind.—Robbins vy. Fugit, 126 N.E. 
321, 189 Ind. 165; Modern Woodmen 
of America v. Kincheloe, 94 N.E. 228, 
175 Ind. 563, Ann.Cas.19138C 1259. 


Iowa.—McSpadden vy. Axmear, 181 
N.W. 4, 191 Iowa 547; Arnold v. Ft. 
Dodge; oD.” M6 S.. Ry Co: kia eNeNvie 


252, 186 Iowa 538. 


Ky.—Trosper Coal Co. v. Crawford, 
153 S.W. 211, 152 Ky. 214; Greene v. 
Louisville R. Co., 84 S.W. 1154, 119 
Ky. 862, 27 Ky.L. 316. ; 


Md.—Washington, B. & A. Electric 
R. Ce. v. State, 1387 A. 484, 153 Md. 
119; Goodman v. Saperstein, 81 A. 
695, 115 Md. 678; Rosenkovitz v. 
United ,R.vete.) Cos 47.0} As 0S;ek08 
Md. 306; ‘Storr Vv. James, 35 A. 965, 
84 Md. 282; Baltimore, ‘etc., R. Co. 
v. Resley, 14 Md. 424; Pettigrew Vv. 
Barnum, 11 Md. 434, 69 "Am.D. 212. 


Mich.—Bowmaster v. William H. 
De Pree Co:, 233 N.W. 395, 252 Mich. 
505; Piette v. Bavarian Brewing Co., 
52 N.W. 152, 91 Mich. 605. 


oe ye v. Pike County, 
158 S.W. 321, 251 Mo. 529; Reeves v. 
Lutz, 177 S.W. 764, 191 Mo.App. 550. 


Neb.—Hoskovee v. Omaha St. R. 
Co., 115 N.W. 312,; 80: Neb. 784, 


R.I.—Hampson vy. Taylor, 8 A. 331, 
23 A. 732, 15 RI. 838. 


Tex.—Hays v. Hays, 1 S.W. 895, 66 
Tex. 606; Traylor v. Townsend, 61 
Tex. 144; Frisby v. Withers, 61 Tex, 
134; Powell v. Messer, 18 Tex, 401; 
St. Louis Southwestern Rv OOr of 
Texas v. Johnson, (Commn.App.) 268 
S.W. 926 [aff (Civ. App.) 249 S.W. 
1092]; Besteiro v. Besteiro, (Civ. 
App.) 18 S.W.(2da) 829; Chism v. C: 
W. Hall Motor Co., (Civ. App.) 278 S. 
W. 350; Leverett v. St. Louis, S. F. 
& T. Ry. Co., (Civ.App.) 266 S.W. 
589; Carl v. Settegast, (Civ.App.) 211 
S.W. 506 [rev on other grounds 
(Commn.App.) 287 S.W: 238]; ml 
Paso Electric Ry. Co. v. Benjamin, 
(Civ.App.) 202 S.W. 996; St. Louis 
Southwestern Ry. Co. of Texas v. 
Kerr, (Civ.App.) 184 S.W. 1058; Hel- 
denféls v. School Trustees of School 
Dist. No. 7, San Patricio County, 
(Civ.App.) 182 S.W. 386; Cook vy. Ur- 
ban, (Civ.App.) 167 Siw. 251° [aft 
(Commn. App.) 212 S.W. 160]; Laffer- 
ty v. Wilson, (Civ.App.) 162 S.W. 
379; Risinger v. Sullivan, (Civ.App.) 
LEPASIW. 23975 City sof Greenville Vv. 
Branch, (Civ. App.) 152 S.W. 478; Pet- 
tithory v. Clarke & Courts, (Civ. "App. ) 
139 S.W. 989; Continental Oil & Cot- 
tomo. tive Thompson, (Civ.App.) 136 
S.W. 1178; Sizemore v. St. Louis & S. 
By Ry. Co., (Civ.App.) 130 S.W. 1024; 
Stringfellow v. Braselton, 117 S.W. 
204, 54 Tex.Civ.App. 1; Missouri, etc., 
R. Co. v. Dunbar, 108 S.W. 500, 49 
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to present all the issues in the case it becomes nec- 
essary to repeat a proposition,!! the rule being par- 
ticularly applicable to instructions which by repeti- 
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tion give undue prominence to particular matters.!2 


Tex.Civ.App. 12; Redmond v. Sher- 
man Cotton Mills, (Civ.App.) 100 S.W. 
186; Lumsden vy. Chicago, etec., R. Co., 
67 S.W. 168, 28 Tex.Civ.App. 225; 
Willis v. Strickland, (Civ.App.) 50 
S.W. 159; Kraus v. Haas, 25 S.W. 
1025, 6 Tex.Civ.App. 665; Browning’s 
Unknown Heirs v. Buttram, (Civ. 
App.) 24 S.W.(2d) 471. 


Wash.~—Chicago, etc., R. Co. v. Al- 
exander, 91 P. 626, 47 Wash. 131. 


W.Va.—Drake v. Clay Hardware & 
Supply Co., 157 S.B. 35, 110 W.Va. 63. 


“When an instruction is once giv- 
en which fully covers a subject it 
should not be repeated.” Robbins v. 
BMuUSity 126 NAB. 215 3225 189 Ind. 165. 


Rite aha 1S walwasse bad ypLrac= 
tice.’ Robbins v. Fugit, supra. 

To same effect Bacon vy. Walsh, 184 
Ill.App. 377, 380. 


[a] Reasons for rule.—(1) The 
repetition of the same propositions 
may have the effect of embarrassing 
and confusing the jury. Rosenkovitz 
Vv. United RR.) ete: \Co.5 70. A. 108, 108 
Md. 306; Storr v. James, 35 A. 965, 84 
Md. 282; Baltimore, etec., R. Co. v. 
Resley, 14 Md, 424; Pettigrew v. Bar- 
num, 69 Am.D. 212, 11 Md. 434; Hamp- 
som ve/Llaylor, 3 7A.-331,:15 Re 83) 28 
A. 732; Powell v. Messer, 18 Tex. 401. 
(2) The repetition of instructions has 
a tendency to give undue prominence 
to particular features of the case. 
Kahl v. Chicago, ete., R..Co., 125 Ill. 
App. 294; Meachem vy. Hahn, 46 Ill. 
App. 144; Robbins v. Fugit, 126 N.E. 
321, 322, 189 Ind. 165; Stringfellow v. 
Braselton, 117 S.W. 204, 54 Tex.Civ. 
A. 1; Redmond v. Sherman Cotton 
Mills, (Tex.Civ.App.) 100 S.W. 186; 
Lumsden v. Chicago, ete., R. Co., 67 
S.W. 168, 28 Tex.Civ.App. 225; Willis 
v. Strickland, (Tex.Civ.App.) 50 S.W. 
1595) Chicago, ete.,. Ri. Co. wv. Alex- 
ANGAer OL wes 626, 4. Washbrl3dia y (3) 
In fact, such repetition may be pur- 
sued to such an extent as to amount 
to a charge upon the weight of the 
evidence. Willis v. Strickland, su- 
pra. (4) “The practice of repeating 
the same propositions in different in- 
structions and of emphasizing points 
by repetition tends to prejudice the 
rights of litigants.” Bacon v. Walsh, 
184 Ill.App. 377, 380. 


[b] What constitutes repetition.— 
Instructions which are repetitions of 


another instruction are within the 
rule denouncing as erroneous the 
court’s repeating instructions. 


Browning’s Unknown Heirs v. But- 
tram, (Tex.Civ.App.) 24 S.W.(2d) 471. 


[c] For example.—(1) Where the 
court instructed on the burden of 
proof in the main charge, a further 
charge thereon may be unnecessary. 
Chism v. C. W. Hall Motor Co., (Tex. 
Civ.-App.) 278 S.W. 350. (2) Accord- 
ingly, repeating the admonition that 
the burden of proof rested on plain- 
tiffs is improper. Bowmaster v. Wil- 
liam H. De Pree Co., 233 N.W. 395, 252 
Mich. 505; Besteiro v. Besteiro, (Tex. 
Civ.App.) 18 S.W.(2d) 829; Maibaum 
v. Bee Candy Mfg. Co., (Tex.Civ.App.) 
145 S.W. 313. (3) Repeating twelve 
times in the charge that the jury 
must believe “from a preponderance 
of the evidence” the facts alleged by 
plaintiff tended to emphasize the 
burden cast by law on plaintiff, and 
was probably harmful. Cook v. Ur- 
ban, (Tex.Civ.App.) 167 S.W. 251 [aff 
(Commn.App.) 212 S.W. 160]. (4) 
Where the court had already charged 
on the burden of proof, it was im- 


proper to give special charges that 
the burden was on a particular party 
to prove by a preponderance of the 
evidence all the facts necessary to 
entitle it to recover, and that the jury 
would decide all issues in the case 
according to the preponderance of 
the evidence, thus laying special 
stress on such question. State v. 
Haley, (Tex.Civ.App.) 142 S.W. 1003. 
(5) The giving of special charges 
calculated, by reason of repetition, 
to give undue prominence to ‘the de- 
fenses of contributory negligence 
and to impress the jury with the be- 
lief that, in the court’s opinion, plain- 
tiff could not recover, was error. 
Sizemore vy. St. Louis '!& S. F. Ry. Co., 
(Tex.Civ.App.) 130 S.W. 1024. (6) 
After stating the issues of fact in the 
instructions, and, where that was 
done in particular paragraphs of the 
charge, it was improper to state the 
allegations of the petition in anoth- 
er charge in @ manner unduly em- 
phasizing plaintiff's case. Continen- 
tal Oil & Cotton Co. v. Thompson, 
(Tex.Civ.App.) 136 S.W. 1178. (7) 
Where the evidence is so conflicting 
as to authorize the jury to find for 
either party, instructions so empha- 
sizing and repeating the theory of 
plaintiff's cause that they amount to 
a peremptory instruction for him are 
improper. Risinger Vv. Sullivan, 
(Tex.Civ.App.) 161 S.W. 397. (8) A 
charge as to defendant’s claim by es- 
toppel, containing a repetition of what 
constituted an estoppel and as to de- 
fendant’s burden of proof, was not a 
proper presentation of the law of the 
case. Lafferty v. Wilson, (Tex.Civ. 
App.) 162 S.W. 379. 


11. Stanton v. Hample, 272 F. 424; 
Murray v. Empire Dist. Electric Co., 
UG 20 eb eee a5 99 Kean. 500s) Goran va 
Houston, 64 N.W. 245, 45 Neb. 813; 
Martin v. St. Louis South Western 
R. Co., (Tex.Civ.App.) 56 S.W. 1011. 


fa] IMustrations.—(1) Generally. 
Vandivier v. Tye, 21 S.W.(2da) 1006, 
231 Ky. 630; London.y. Crow, 102 S. 
W. 177, 46 Tex.Civ.App. 190. (2), It is 
not improper to repeat a proposition 
of law, in giving instructions to the 
jury, in proper connection with other 
facts or principles involved when 
necessary fairly and intelligently to 
present all the issues in a case (Gran 
v. Houston, 64 N.W. 245, 45 Neb. 
813); (38) or to state in connection 
with each issue submitted that it 
must be established by a preponder- 
ance of the evidence (Martin yv. St. 
Louis South Western R. Co.,’ (Tex. 
Civ.App.) 56 S.W. 1011). (4) Thus, 
where the qualification added by the 
court to several instructions was re- 
quired to make the issues clear to 
the jury, it was not confusing so to 
repeat. Stanton v. Hample, 272 F. 
424. (5) Where the general charge 
states a proposition in general terms, 
a further instruction stating it in 
connection with the facts is not rep- 
etition within the rule. Englefield v. 


International & G. N. Ry. Co., (Tex. 
Civ.App.) 159 S.W. 1033; Rambie v. 
San Antonio, etc., R. Co., 100 Siw. 
1022, 45 Tex.Civ.App. 422; Andrews 


v. Jefferson Cotton Oil, etc., Co., 74 8. 
W. 342, 32 Tex.Civ.App. 288. (6) In- 
structions, each presenting facts to 
some extent different, are not subject 
to objection as constituting unneces- 
sary repetition. Central City Loan, 
etc.,; Co. sv. Vineent,7 (Tex.Civ. App.) 
117 S.W. 912. (7) Instructions pre- 
senting different aspects of a ques- 
tion are not objectionable as repeti- 
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On the other hand, it has been held that mere repe- 
tition of an instruction does not render an instruc- 
tion improper,!* particularly where the repetition 


tious. Segal v. Chicago City Ry. Co., 
256 I1l.App. 569 [motion to set aside 
order dismissing cert den 171 N.E. 
922, 339 Ill. 635]. (8) A special in- 
struction on any group of facts sup- 
ported by pleadings and evidence, 
and which, if true, would be of con- 
trolling effect in one party’s favor, 
is not repetitious within the mean- 
ing of the rule, although a charge in 
general terms is given which is to 
same effect. Chicago, R. 1.,& G. Ry. 
Co. v. Mitchum, (Tex.Civ.App.) 194 
S.W. 622. (9) A charge in one para- 
graph, declaring the law as applica- ' 
ble, in another submitting facts for 
recovery applicable to that declara- 
tion, and in another stating the nega- 
tive hypothesis thereof in defend- 
ant’s favor, did not involve repeti- 
tion. Beaumont, 8S. L. & W. R. Co. v. 
Olmstead, 120 S.W. 596, 56 Tex.Civ. 
App. 96. (10) A special charge is 
not erroneous because of the repeti- 
tion of the paragraph of the main 
charge, where the special charge is a 
converse statement of the theory pre- 
sented in another paragraph of the 
main charge. Continental Casualty 
Co. v. Deeg, 125 S.W. 3538, 59 Tex.Civ. 
INOS 89) Se, OY Special charges on 
Separate and distinct issues made by 
the pleadings and evidence are not 
obnoxious to the objection that the 
repetition of charges calculated to 
give undue prominence to particular 
matters in the minds of the jurors. 
Posener v. }Yarvey, (Tex.Civ.App.) 125 
S.W. 356. (12) Instructions which 
submit distinct propositions to the 
jury are not to be open to the objec- 
tion that they constituted a repetition 
of the same matter in such a way as 
to mislead the jury. Delancey v. Mis- 
souri, K. & T. Ry. Co. of Texas, (Tex. 
Civ.App.) 149 S.W. 259. (13) Where 
the court charged abstractly upon 
defendant’s theory of defense, the 
giving of a special charge presenting 
the rule of law in connection with 
the concrete facts was not improper 
as undue repetition. Jones y. Mis- 
SOUTI) Kine TR yaCo1otm hexass (hex. 
Civ. App) 157 GSW. wales G4) > ane 
grouping of the facts of the particu- 
lar case in an instruction, after gen- 
erally defining assumed risk, and the 
application of law thereto, did not 
constitute an undue repetition of the 
defense of assumed risk. Carter v. 
Missouri, K. & T. Ry. Co. of Texas, 
(Tex.Civ.App.) 160 S.W. 987. (15) 
Where a case was submitted on spe- 
cial issues, repetitions made in con- 
nection with certain issues, where it 
was proper for an understanding by 
the jury of the character of proof 
necessary in delivering such issues, 
and such repetition was not calcu- 
lated unduly to impress the jury that 
the court was impressed with the 
idea that a certain party ought to 
recover, cannot be complained of. 
Wood v. Dean, (Tex.Civ.App.) 155 S. 
W. 363. (16) #=‘Instructions are not 
erroneous for repetition because the 
jury were instructed concerning a 
defendant’s duty as to each ground 
of negligence alleged. Moss vy. Tay- 
lor; 2/3 Po SPS eet) tah Tas 


12. Stringfellow v. Braselton, 117 
S.W. 204, 54 Tex.Civ.App. 1. 


13. Ark.—Huffman v. Sudbury, 194 
S.W. 510, 128 Ark. 559. ‘ 


Ga.—Wilson v. Barnard, 72 S.E. 
943, 10 Ga.App. 98. 


Ind.—Terry vy. Davenport, 83 N.E. 
636, 170 Ind. 74. P a 


Kan.—Murray v. Empire Dist. Elec- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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does not lay undue stress on particular matters,!* 
and this notwithstanding one instruction would be 
There is also authority for the view 
that while the repetition of instructions is not to 
be commended,'® mere repetition of correct princi- 
ples in an instruction does not constitute reversible 


sufficient.1> 


error.!7 


Repetition in same instruction. It is not necessary 
to repeat in every paragraph of an instruction words 
or phrases which are properly supplied elsewhere in 
the instructions,!® and repetition of particular words 
or phrases in an instruction may be improper.!? 
However, the repetition of particular words or 
phrases in an instruction is not improper where 
the ease is one which necessarily involves the use 
Similarly, frequent use 
of the words “if so” and “if any” in an instruction 
do not invalidate it,?1 nor is an instruction improper 
merely because it repeated in a different form an 


of such word or phrase.?° 


triesCo:y 1626 P1145, 99) dKéan. 5072 

Mich.—McLaughlin v. Curry, 218 
N.W. 698, 699, 242 Mich. 228; Gold v. 
Detroit United Ry., 193 N.W. 775, 223 
Mich. 209; Gardner v. Russell, 179 
N.W. 41, 211 Mich. 647. 

Minn.—Jacobsen v. City of Minne- 
apolis, 132 N.W. 341, 115 Minn. 397. 

See Adams v. Elgin & Belvidere 
Blectric Co., 204 Ill.App. 1 

“The restatement of a correct rule 
of law is. not error.” McLaughlin v. 
Curry, supra. 

[a] Supplemental instructions.— 
The giving of supplemental] instruc- 
tions after the main charge was giv- 
en, which stated the law correctly, 
and were merely a repetition in con- 
densed form of the substance of what 
the court had said in its charge, is not 
improper. Jacobsen v. City of Min- 
neapolis, 132 N.W. 341, 115 Minn. 397. 


{b] Inevitable in long instruc- 
tions.—(1) Some _ repetition neces- 
sarily occurs in a long instruction. 


McLaughlin v. Curry, 218 N.W. 698, 
242 Mich. 228. (2) Thus, in a charge 
covering eighteen pages of the print- 
ed record, some repetition is inevita- 


ble. McLaughlin y. Curry, supra. 
14. Huffman v. Sudbury, 194 S.W. 
510, 128 Ark. 559; Terry v. Daven- 


port, 83 N.E. 636, 170 Ind. 74; Murray 
v. Empire Dist. Electric Co., 162 P. 
1145, 99 Kan. 507. 

[a] Thus, although the jury had 
been told three times in previous in- 
structions that the burden is on plain- 
tiff, repetition which does not’ lay 
undue stress upon that fact is not im- 
proper, where plaintiff has the bur- 
den upon the whole case. Huffman v. 
Sudbury, 194 S.W. 510, 128 Ark. 559. 


15. Wilson v. Barnard, 72 S.E. 943, 
10 Ga.App. 98. 


16. Thompson v. Hughes, 121 N.E. 
387, 286 Ill. 128 [aff 210 Ill.App. 462]; 
Sollars v. Review Pub. Co., 264 Ill. 
App. 207; Lavignon v. Dietzel, (Mo.) 
34 S.W.(2d) 92; Fowler v. Crockett, 
(Mo.App.) 281 S.W. 116; Ford v. Ste- 
vens Motor Car Co., 220 S.W. 980, 203 
Mo.App. 669; Cunningham y. Elvins, 
(Mo.App.) 194 S.W. 515. See Adams 
v. Elgin & Belvidere Electric Co., 204 
Tll.App, 1. 


17. See Appeal and Error § 3186. 


18. * Aubel v: Sosso, 236 P. 319, 72 
Cal.App. 57. 

[a] Thus, where expression 
“through the negligence of the de- 
fendants” is used, it was not neces- 
sary to repeat in every paragraph of 
the instructions that such negligence 
must be the ‘proximate cauSe of in- 
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idea which is expressed in a previous part of the 
same instruction.” 


[§ 593] 4. Length and Number.?* 
to any useful effect they may have on the minds of 
jurors that instructions should be as few, and short, 
and pointed as may consist with the object of giv- 


It is necessary 


ing clear ideas to the jury of the main points of 


jury sustained.’ Aubel v. Sosso, 236 
Pr 319, (2) Cal.App-. 57%. 


19. Cohen vy. Weinstein, 231 Il. 
App. 84; Gehrig v. Chicago & A. R. 
Co., 201 Ill.App. 287; Nelson v. Chi- 
cago City Ry. Co., 163 Ill.App. 98. 

[a] Thus (1) repetition in in- 
structions of the expression that “the 
jury should find for defendant” is im- 
proper, as liable to give the jury the 
impression that the court was ex- 
pressing an opinion on the merits of 
the case. Gehrig v. Chicago & A. R. 
Co., 201 Ill.App. 287. (2) It was im- 
proper to close a majority of instruc- 
tions in a negligence case with the 
words “then you should find defend- 
ant not guilty,” or words of equiva- 
lent meaning. Cohen vy. Weinstein, 
231 Ill.App. 84. (8) Where there 
were six ‘instructions, in each of 
which the jury were directed to find 
defendant not guilty and in three the 
form of the verdict was given, the in- 
structions were found improper for 
emphasizing the words “not guilty.” 
Nelson v. Chicago City Ry. Co., 163 
Ill.App. 98. 

20. Manry v. Williams Mfg. Co., 
166 S.E. 222, 45 Ga.App. 833. 

[a] Thus frequent use in a charge 
of the expression “equity and good 
conscience,” in reference to plain- 
tiff's contention, is not improper 
where his right to recover depended 
on such considerations. Manry v. 
Williams Mfg. Co., 166 S.E. 222, 45 
Ga.App. 833. 

21. Murphy v. Fidelity Nat. Bank 
& Trust Co., 49 S.W.(2d) 668, 226 Mo. 
App. 1181. 

[a] Reason for rule—Such ex- 
pressions prevent the objection that 
the instruction assumes controverted 
facts. Murphy v. Fidelity Nat. Bank 
& Trust Co., 49 S.W.(2d) 668, 226 Mo. 
App. 1181. 

22. Wiltshire’s Adm’x vy. 
160 S.W. 748, 156 Ky. 168. 

23. In criminal cases see Criminal 
Law § 2474. 


24. Hanger v. Evins & Shinn, 38 
Ark. 334. 


25. Ark.—Hanger  v. 


Kister, 


Evins & 


Shinn, .supra; Sadler y. Sadler, 16 
Ark. 628. 
Idaho.—Thatcher vy. Quirk, 38 P. 


652, 4 Idaho 267. 

Ill.—Adams v. Smith, 58 Ill. 417; 
Komorowski v. Boston Store of Chi- 
cago, 263 Ill.App. 88. 

Ind.—Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 

Iowa.—Murphy v. Chicago, etc., R. 
Co., 38 Iowa 539. 


law governing the case as applied to the facts.?* 
Therefore it is generally held that the court should 
ordinarily avoid the giving of long and numerous 
instructions,”° because such instructions do not en- 
lighten the minds of the jurors on the issues sub- 
mitted, but tend rather to introduce confusion,?® to 
invite error,?* and lead to needless repetition.2* And 
the practice is further objectionable as increasing 
the labor of both the trial and reviewing courts.?® 
Notwithstanding, however, brevity in instructions 1s 
to be aimed at,?° it has been held that the mere 
length of instructions will not, without more, vitiate 


Miss.—Clarke v. Edwards, 44 Miss. 
78. 


Mo.—Barrie v. St. Louis Transit 
Co., 96 S.W. 238, 119 Mo.App. 38; Mc- 
Allister v. Barnes, 35 Mo.App. 668. 

Ohio.—Mutual Ben. L. Ins. Co. v. 
French, 2 Cine.Super. 321, 13 Ohio 
pee. 927 [aff 30 OhioSt. 240, 27 Am.R. 
443]. 


26. Adams v. Smith, 58. Ill. 417; 
Clark v. Atchison & Eastern Bridge 
Co., 24 S.W.(2d) 148, 153, 324 Mo. 544. 

SEDEVICW. | dia Alle OL) ia aeaegee CLS 
tendency of such multiplicity of in- 
structions to confuse and bewilder 
the lay minds of the jurors, the trial 
court should be extremely cautious 
that none of the multitude of instruc- 
tions given - . might be mis- 
leading or confusing.’ Clark v. At- 
chison & Eastern Bridge Co., supra. 


27. Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 

28. Emry v. Beaver, supra. 

29. Adams v. Smith, 58 Ill. 417. 

30. Ala.—Riley v. Fletcher, 64 So. 
85, 185 Ala. 570. 

Idaho.—MecShane v. Quillin, 277 P. 
554, 47 Idaho 542. 

Ill.— Attabella v. Krzepton, 233 Ill. 
App. 320. 

Ind.—Hmry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 


Ky.—Pugh v. Eberlein, 227 S.W. 
467, 190 Ky. 386; Moore y. Damron, 
164 S.W. 103, 157 Ky. 799; Louisville 


& N. R. Co. v.‘ Moore, 150 S.W. 849, 
150 Ky. 692. 

Minn.—O’Rourke v. Duluth St. Ry. 
Co., 195 N.W. 896, 157 Minn. 1:87. 

Mo.—Henry v. Illinois Cent. R. Co., 
282 S.W. 423; Burton y. Maupin, 
(App.) 281 S.W. 83; Weddle v. Tarkio 
BPlectric & Water Co., (App.) 230 S.W. 
386; Hegberg v. St. Louis & S. F. R. 
Co., 147 S.W. 192, 164 Mo.App. 514. 


Neb.~—Lang v. Omaha & C. B. St. R. 
Co., 148 N.W. 964, 96 Neb. 740. 


Okl.—Hanson v. Kent & Purdy 
Paint Co., 129 P.°%;° 36° Ol. 583: 


Tex.—Allen v. Texas Traction Co., 
(Civ.App.) 149 S.W. 195. 


[a] Giving of long, involved in- 
structions, practically following each 
count of the declaration, and telling 
the jury that if they find the facts 
to be as alleged their verdict should 
be for plaintiff, is not to be encour- 
aged. Attabella v. Krzepton, 233 Ill. 
App. 320. 

[b] Reasons for rule.—(1) “The 
greater the length the more difficulty 
is usually experienced by jurors in 
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them.*1 


Similarly, while it is better practice that 
instructions should be few in number,*? the mere 
number of instructions will not alone vitiate them.** 
Nor will both the length and number of instructions 
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derstandable.?4 


vitiate them where they are otherwise clear and un- 


understanding them.” Pugh v. Eber- 
lein, 227 S.W. 467, 468, 190 Ky. 386. 
(2) “Brevity should be used 
by the court, in order that their mean- 
ing may readily be understood by the 
HUN Vie OMS lle 7G: IN RON CO. Vis 
Moore, 150 S.W. 849, 854, 150 Ky. 692. 
To same effect Moore v. Damron, 164 
S.W. 103, 104, 157 Ky. 799. 


[e] Instructions held too long.— 
(1) Forty-five instructions cover- 
ing twenty-seven pages of printed 
brief. Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. (2) Five pages of rec- 
ord. Burton v. Maupin, (Mo.App.) 
281 S.W. 83. (38) An instruction cov- 
ering three pages of an abstract. 
Henry v. Illinois Cent. R. Co., (Mo.) 
282 S.W. 423. 


31. Ga.—Jones v. Lanham, 93 S. 
HB. 399, 147 Ga. 241. 


Iowa.—Smith v. Sioux City, 93 N. 
W. 81, 119 Iowa 50; Renner v. Thorn- 
burg, 82 N.W. 950, 111 Iowa 515. 


Kan.—Park View Hospital Co. v. 
Randolph Lodge, No. 216, I. O. O. F., 
162 P.. 302, 99 Kan. 488. 

Ky.—Pugh Eberlein, 
467, 190 Ky. 3886. 

Mo.—Lavignon y. Dietzel, 34 S.W. 
(2d) 92; Cunningham v. ‘Doe Run 
Lead Co., 26 S.W.(2d) 957; Norton 
v. Wheelock, 28 S.W.(2d) 142, 323 Mo. 
§13 [cert den 50 S.Ct. 355, 2815-U.8, 
752, 74 L.Hd. 1162]; Siberell v. St. 
Louis-San Francisco Ry. Co., 9 S.W. 
(2d) 912, 320 Mo. 916; Ward v. Mis- 
souri Pac. Ry. Co., 277 S.W. 908, 311 
Mo. 92; Kidd v. Chicago, Reel? & P. 
Ry. Co., 274 S.W. 1079 [cert den 46 
S.Ct. 119, 269 U.S. 582, 70 L.Ed. 424]; 
Choka v. St. Joseph Ry. Light, Heat 
& Power Co., 260 S.W. 67, 303 Mo. 
132; Johnson vy. American Car & 
Foundry Co., 259 S.W. 442; Walter v 
Missouri Portland Cement Co., 250 
S.W. 587; Wolfe v. Payne, 241 S.W. 
915, 294 Mo. 170 [cert gr 43 S.Ct. 
89, 260 U.S. 713, 67 L.Ed. 477, and aff 
64, 263 U.S. 239, 68 L.Ed. 

. Morris, (App.) 26 S. 
W.(2d) 52; Murphy v. Winter Gar- 
den & Ice Co., (App.) 280 S.W. 444; 
Mills v. KF. W. Steadley & Co., (App.) 
279 S.W. 160; McNulty v. Atlas Port- 
Jand Cement Co., (App.) 249 S.W. 730; 
Roy v. Kansas City, 224 S.W. 132, 204 
Mo.App. 332. 
Wis.—Belongy v. Kewaunee, 


227 S.W. 


iy 


(6i5) 183, 


& W. Ry. Co., 199 N.W. 384, 184 Wis. 
374. 
[a] Beason for rule.—The mere 


length of an instruction, there being 
no error in it in other respects, will 
not mislead nor confuse the jury. 
Lavignon v. Dietzel, (Mo.) 34 S.W. 
(2a) 92; Norton v. Wheelock, 23 S. 
W. (2d) 149, 823 Mo. 913 [cert den 50 
S'Ct. 355, 281 U.S. 752, 74 L.Bd. 11627; 
Wolfe v. Payne, 241 Sw. 915, 294 Mo. 
170 [cert gr 43 S.Ct. 89, 260 U.S. 713, 
67 L.Ed. 477, and aff 44 S.Ct. 64, 263 
U.S. 239,68 L.Ed. 284]: 


[b] Single long instruction or 
great number of short ones.—‘If the 
thought and expression of a com- 
paratively long instruction be logi- 
cal, clear, and necessary to a proper 
direction of the case, we do not un- 
derstand why its substance would 
not be as easily understood and re- 
membered by the jury as the sub- 
stance of a number of separate in- 
structions which cover the same 


ground and in the aggregate are as 
long.” Siberell vy. St. Louis-San 


Francisco Ry. Co., 9 S.W.(2d) 912, 
916, 320 Mo. 916. 
{c] Brevity not objectionable.— 


Where a charge definitely and com- 
pletely stated the contentions of the 
parties, the mere fact that it was 
somewhat brief and without ampli- 
fication is no ground for complaint. 


are not rendered improper merely be- 
cause they might well have been sep- 
arated into somewhat shorter and 
more compact paragraphs. Smith v. 
Sioux City, 98 N.W. 81, 119 Iowa 50. 

[e] Instructions held not too long. 
—-(1) Four printed pages of the rec- 
ord. Siberell v. St. Louis-San Fran- 
cisco Ry. Co., 9 S.W.(2d) 912, 320 Mo. 
916. (2) Three and a half printed 
pages of the record. Ward v. Mis- 
souri Pac. Ry. Co., 277 S.W. 908, 311 
Mo. 92. (3) Three printed pages of 
the record. Cunningham vy. Doe Run 


Lead Co., (Mo.) 26 S.W.(2d) 957; 
Walter v. Missouri Portland Cement 
Co.,, (Mo.) 250 S.W. 587. 


32. Cal.—In re Keithley’s Estate, 
CGeees eo 3 4 Calas 


Ill. Welch vy. City of Chicago, 154 
NE: 226, 323 Ill. 498 [aff 236 11l-App- 
520]; Daubach v. Drake Hotel Co., 
243 Ill.App. 298; Voorhees v. Chicago 
& A. R. Co., 215 Ill.App. 531; Chatelle 
v. Illinois Cent. R. Co., 210 Ill.App. 
475; Casey v. J. W. Reedy Elevator 
Mfg. Co., 166 Ill.App. 595; Bartholo- 
mew v. Illinois Valley Ry. Co., 154 
LLApp. 512: See Thompson  v. 
Sprague, 197 Ill.App. 197. 


Mo.—Stewart v. Southwest Missou- 
ri R. Co., (App.) 224.S.W. 104. 


Or.—Collins v. United Brokers’ Co., 
194 P. 458, 99 Or. 556. 


Va. v. Ruffin, 125 S.E. 742, 
127 S.E. 486, 141 Va. 628; Norfolk & 
Wei TR y-  Co.a va ablendersonsw 114) ~S.B: 
277, 182 Va. 297; Craddock Lumber 
Ce: v.. Jenkins,.'97 S.B.. 81%, 124. Va. 


“Instructions should always’ be 
given with a.view to aid, and not to 
confuse, the jury, and this requires 
that the instructions should be as few 
as practicable, in view of the evi- 
dence.”’ Collins y. United Brokers’ 
Co., supra. 

“The practice of giving an exces- 
sive number of instructions has been 
repeatedly condemned.” Daubach v. 
Drake Hotel Co., 243 Ill.App. 298, 3038. 

[a] Limitation of number com- 
mended.—It is a commendable prac- 
tice in the trial courts to limit the 
number of instructions whenever this 
course can be taken with due regard 
to the rights of the parties. Crad- 
dock Lumber Co. v. Jenkins, 97 S.E. 
817, 124 Va. 167. 


[b] “There may be cases in which 
it is proper and even necessary to 
give a large number of instructions 
but these cases are rare.’ Craddock 
Lumber, Co. v. Jenkins, 97 S.E. 817, 
818, 124 Va. 167. 

[c] Repetitious instructions.—(1) 
“Appellate courts have often admon- 
ished the trial courts against giving 
too many instructions, and especial- 
ly when they are mere repetition or 
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[§ 594] 5. Argumentative Instructions.*?> 
office of instructions is to’ inform the jury of legal 
principles pertinent to the facts,°®> not to argue 


Jones v. Lanham, 93 S.E. 399, 147; 
Ga. 241. 
[da] Paragraphs.—Instructions 


1 


[§§ 593-594 


The 


cover the same matter.” Stewart v. 
Southwest Missouri R. Co., (Mo.App.) 
224 S.W. 104, 105. (2) Repetition of 
instructions generally see supra § 
592. 


{d] Practice of indulging in nu- 
merous instructions criticized.—‘‘Tt 
may not be amiss x to ani- 
madvert upon the practice, too fre- 
quently indulged in jury trials, of 
loading down the case with innum- 
erable instructions. Because they 
may be found in a form book on the 
subject, it does not follow that it is 
necessary to copy them all in every 
case, however involved in style they 
may be or irrelevant to the issues 
presented. A good case is frequent- 
ly ruined by such a practice.’ In re 
Keithley’s Hstate, 66 P. 56, 134 Cal. 9. 


[e] Reason for rule.—‘It is, of 
course, sometimes necessary, by rea- 
son of the number of issues involved 
or the varied aspects of the case, to 
give a number of instructions, but 
this is not ordinarily true, and ought 
to be avoided whenever possible, for 
it must be a matter of common 
knowledge and experience with the 
profession that, where the instruc- 
tions are numerous and lengthy, they 
are often not digested or compre- 
hended by the jurors, and as often 
not useful to them.” Norfolk & W. 
Ry..-Co.. v.., Henderson, .111..S°75. 207, 
279, 132 Va. 297. 


{f] Instructions too numerous.— 
(1) Seven instructions for defend- 
ant, concluding with a phrase that 
plaintiff cannot recover or defendant 
was not guilty, has been held unrea- 
sonable. Daubach v. Drake Hotel 
Co.,. 248. Il.App.. 298. (2) Forty- 
three instructions, ten of which were 
for plaintiff, twenty for one defend- 
ant, and thirteen for another defend- 
ant, of which several substantially 
duplicated other instructions on the 
same subject, were too many. Welch 
v. City of Chicago, 154 N.E. 226, 323 
Ill. 498 [aff 236 Ill.App. 520]. (3) 
Seven instructions for plaintiff and 
twenty-one for defendant have been 
held to be out of proportion to the : 
issues involved in a particular case. 
Daubach vy. Drake Hotel Co., supra. 
(4) Six instructions on contributory 
negligence in a personal injury action 
have been held to be too many. Dau- 
bach v. Drake Hotel Co., supra. 


33. In re Keithley, 66 P. 5, 1384 
Cal. 9; Alaska S. S. Co. v. Pacific 
Coast, Gypsum! Coy 138" P. 875, "78 
Wash. 247. See Kravitz v. Chicago 
City Ry. Co.; 210 Ill App. 287. 


34 Graham’s Adm’r vy. Illinois 
Centy JRy Cont ado sSnin 60, al Smruicun 
300, 3705 Mosso v. BE. H. Stanton Coz 
148 P. 594, 85 Wash. 499. 


“When . the phraseology of 
each: instruction is clear and its 
meaning may be readily understood, 
they will not be held confusing be- 
cause of their number or length.” 
Graham’s Adm’r y. Illinois Cent. Rvs 
Co., supra. 

35. In criminal prosecutions see 
Criminal Law § 2476. 

Giving undue importance to par- 
icular matters ae argumentative see 
infra §§ 601-60 


36. eee of law to facts 
generally see supra § 460. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 594] 
cause;°7 and, as a general rule, it 


37. Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42. 


[a] Instructions should not take 
form of argument.—Williams  v. 
Stearns, 256 Ill.App. 425. 

[b] Injection of argument into in- 


structions is improper. Garvey v. 


Chicago’ Rys: Cour l7ie Nib. 271, 339 
Til. 276, 
38. U.S.—Sacramento Suburban 


Fruit Lands Co. v. Handler, 41 F.(2da) 
511 [cert den 51 S.Ct. 79, 282 U.S. 874, 
75 L.Ed. 772]; Sacramento Suburban 
Fruit Lands Co. v. Kral, 41 F.(2d) 508 
[cert. den= 51° S.Ct,” 79, 282 (US. 874, 
75 L.Ed. 772]; Sacramento Suburban 
Fruit Lands Co. v. Parker, 36 F.(2d) 
926 [foll 36 F.(2d) 948, 40 F.(2d) 897, 
and cert den 61 S.Ct. 79,282 U.S. 874, 
> L.Wd,-77 27: 


Ala.—City of Birmingham v. Whit- 
worth, 119 So. 841, 218 Ala. 603; Cen- 
tral of Georgia Ry. Co. v. Wilson, 111 
So. 901, 215 Ala. 612; Mann v. Buteh- 
er, 101 So. 595, 211 Ala. 669; Burge v. 
Scarbrough, 100S0. 653, 211 Ala. 377; 
Daggett v. Boomer,-99 So. 181, 210 
Ala. 673; Jackson v. Roanoke Bank- 
ing Co., 72 So. 530, 197 Ala. 349; Ala- 
bama Great Southern R. Co. v. Love- 
man Compress Co., 72 So. 311, 196 Ala. 
683; Birmingham, E. & B. R. Co. v. 
Feast, 68 So. 294, 192 Ala. 410; Bir- 
mingham Ry., Light & Power Co. v. 
Hass, 67 So. 504, 190 Ala. 273; Mc- 
Cary v. Alabama Great Southern R. 
Co.) 62 SOs18, 00820 Alan 59.75) Louis- 
ville & N. R. Cov. Holland, 55"So. 
1001, 178. Ala. 675; Gulsby v. Louis- 
ville & N. R. Co., 52 So. 392, 167 Ala. 
122; Western Union Tel. Co. v. North- 
cutt, 48 So. 553, 158 Ala..539, 132 Am. 
S.R. 38; Chappell v. Roberts, 43 So. 
489, 150 Ala. 457; Woodstock Iron 
Works v. Kline, 43 So. 362, 149 Ala. 
391; Dorough v. G. M. Harrington & 
Son, 42 So. 557, 148 Ala. 305; Moss v. 
Mosely, 41 So. 1012, 148 Ala. 168; 
Kansas City, etc., R. Co. v. Henson, 
3f, So.590;- 132 ‘Ala. 528; Fuller v. 
Gray, 27 So. 458, 124 Ala. 388; Cog- 
hill v. Kennedy, 24 So. 459, 119 Ala. 
641; Wisdom v. Reeves, 18 So. PIATTO 
Ala. 418; Maryland Casualty Co. v. 
Terry, 133 So. 303, 24 Ala.App. 172 
[cert den 133 So. 305, 222 Ala. 530]; 
Central of Georgia Ry. Co. v. Pru- 
den, 107 So. 716, 21 Ala.App. 281; Fa- 
gan Peel Co. v. Harrison Co., 79 So. 
144, 16 Ala.App. 470; Dillworth v. 
Holmes Furniture & Vehicle Co., 73 
So. 288, 15 Ala.App. 340; Gulfport 
Fertilizer Co. v. Jones, 73 So. 145, 15 
Ala.App. 280; City of Tuscaloosa v. 
Hill, 69 So. 486, 14 Ala.App. 541 [cert 
-den 69 So. 598, 194 Ala. 559]; South- 
ern“ Ry: (Co. v. Es D0 Kendall & Co., 
69 So. 328, 14 Ala.App. 242 [cert den 
69 So. 1020, 193 Ala. 681]. 


Ark.—Hall v. Bowen-Oglesby Mill- 
ing Co:, 300° SW. 412, 175 Ark. 699; 
Robb v. Woosley, 295 S.W. 13, 175 
Ark. 43; Security -Finance Co. v. 
Ozark Hardware Co., 289 S.W. 761, 
172 Ark. 562; Wisconsin & Arkansas 
Lumber Co..v. McCloud, 270 S.W. 599, 
£68 Ark. 3523" Bank ~ of. Hatfield v: 
Chatham, 255 S.W. 31, 160 Ark. 530; 
Southwestern Bell Telephone Co. v. 
Hodges, 228 S.W. 731, 146 Ark. 585; 
A. L. Clark Lumber Co. v. Edwards, 
216 S.W. 18, 144 Ark. 641; Huffman 
Vv. Sudbury, 194 S.W. 510, 128 Ark. 
559; St. Louis Southwestern Eye @O, 
v. Aydelott, 194 S.W. 873, 128 Ark. 
479; St. Louis, I. M. & S. ’Ry. CO..v 
Coke, 175 S.W. A177, 118 Ark. 49; Rec- 
tor v. Robins, 102 S.W. 209, 82 Ark, 
424, 

Cal.—McKeon. v. Lissner, RS ae) 
965, 193: Cal. 297; Vallejo & N. R. Co. 
vy. Reed Orchard Co., 147 P. 238, 169 
Cal..545;, Pierce v. United Gas & Elec- 
tric Co., INS Ps 700) 16h Cala 176) a 
re Blake’s Estate, 68 P. 827, 136 Cal 
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is error to give | an instruction which is argumentative in character,?® 


306, 89 Am.S.R. 135; Galway v. Gug- 
golz, '4 P.(2d)' 290; 117 Cal.App. 639; 
McKinnon v. United Railroads of San 
Francisco, 203 P. 122, 55 Cal.App. 96. 


Fla.—Florida East Coast R. Co. v. 


Welch, 44 So. 250, 58 Fla. 145, 12 
Ann.Cas. 210. 
Ga.—Investorgy’ Syndicate Va 


Thompson, 158 S.E. 20, 172 Ga. 203; 
Brown vy. Kendrick, 135 S.E. 721, 163 
Ga. 149; Reed v. ‘Norman, 121.-S-4. 
310, 157 Ga. 183; Edge v. Calhoun 
Nat. Bank, 119 S.B. 916, 156 Ga. 705; 
Edge v. Calhoun Nat. Bank, 118 S.B. 
359, 155 Ga. 821; Hstill v. Citizens & 
Southern Bank, ‘113 S.E. DdZL Sb 8.iGay 
618;- Central Georgia Power Com av; 
Cornwell, 81 S.E. 882, 141 Ga. 643; 
Wynne V. Harrell, 66 S.E. 921, 133 Ga. 
616; Macon R., ete., Co. v. Vining, 
Ol SSB. 5719 1:2 38s-Gas. 770; Smith, vs 
Hazlehurst, 50 S.E. 917, 122 Ga. 786; 
Georgia Ry. & Power Co. v. Ogletree, 
134 S.E. 830, 35 Ga.App. 765; Hollo- 
way v. City ‘of Milledgeville, 132 S.B. 
106, 35. Ga.App::.87; «Sarman.wv. Sea- 
board Air Line Ry. Co., 125 S.E. 891, 
33 Ga.App. 315; Terry Shipbuilding 
Corporation v. Gregory, 106 S.E. 803, 
26 Ga.App. 450. 


Hawaii.—Hawaii v. Kawano, 
Hawaii 469, Ann.Cas.1913B 258. 


Ill.—Wolezek v. Public Service Co. 
of Northern Illinois, 174 N.E. 577, 342 
Ill. 482; Garvey v. Chicago Rys. Co., 
Iida N Wott, sao Til 206: y EeIvitzZ oy. 
Chicago Rapid Transit Co., 158 N.E. 
380, 327 Ill. 207; Bowers v. Evans, 
109 N.E. 989, 269 Ill. 453; Harney v. 
Sanitary. Dist. of ‘Chicasco,: 02) NE. 
1070, 260 Ill. 54; West Chicago St. 
R. Co. v. Mueller, 46 N.E. 373, 165 Ill. 
499, 56 Am.S.R. 263; Kirk v. Wolf 
NEES RC Onn leS, SNe Ein oO leostoldl Qo lete me Ones 
Brewster v. Rockford Public Service 
Co., 257 Ill.App. 182; Lawler v. Her- 
ren, 210 Ill.App. 203; Chapman v. 
Chicago City Ry. Co., 205 Ill.App. 497; 
Grove v. Link, 201 Ill.App. 393; Ed- 
wards v. Negley, 193 Ill.App. 426; 
Stoutenborough v. Miller, 188 Ill.App. 
220; Bacon v. Walsh, 184 I11.App. 
377; Grudzinski v. Chicago City Ry. 
Co., 165 Ill.App. 152; Dickey v. Ghere, 
163. IllApp. 641; Nelson v. Chicago 
City Ry. Co., 163 Ill.App. 98; Fisher 
v. City of Geneseo, 154 Tll.App. 288; 
Wabash Ry. Co, Vv, Perkins, 2137 eri: 
App. 514 faff 84 N.E. 677, 233 Ill. 458]; 
Illinois Cent. R. Co. v. Collison, 134 


20 


Ill App. 443; Elgin, A. & S. Traction 
Co. -v. Brown, 129 Ill.App. 62; Dazey 
v. Stairwalt, 123 Tll.App. 489; People 


v. Peden, 109 Ill.App. 560. 


Ind.—Louisville & S. I. Traction Co. 
v. Lloyd, 105 N.E. 519, 58 Ind.App. 
39; Chicago & E. I. R. Co. v. Mitch- 
ell, 105 N.E. 396, 56 Ind.App. 354. 

Ky.—wWills v. Tanner, 18 S.W. 166, 
T3 Kya 740! 

Me.—Emery v. Estes, 31 Me. 155. 

Md.—Rent-a-Car Co. v. Globe & 
Rutgers Fire Ins. Co., 156 A. 847, 161 
Md. 249. 

Mass.—-Stewart v. Fuller, 94 N.E. 
680, 208 Mass. 359. 

Mich.—Bowmaster v. William H. 
Depree Co., 233 N.W. 395, 252 Mich. 
505; Morehead Mfg. Co. v. Alaska Re- 
frigerator Co., 170 N.W. 19, 203 Mich. 
548; Oiva v. Calumet & Hecla Mining 


Con 46) NW 81218 Mich. 645; 
Asplund v. Calumet & Hecla Mining 
Comp las iN Win Geo Li wach. 55295 


O’Dea v. Michigan Cent. R. Co., 105 
N.W. 746, 142 Mich. 265. 


Minn.—Freeman v. Morris Const. 
Co., 228 N.W. 442, 179 Minn. 94; Dou- 
cette v. Gagnon, 213 N.W. 537, 171 
Minn. 516; King Cattle Co. v. Joseph, 
205 N.W. 639, 165 Minn. 28; Wetmore 
v. Hudson, 183 N.W. 672, 149 Minn. 
832; Johnson v. Smith, 173 N.W. 675, 


143 Minn. 350; Hebert v. Interstate 
Iron Co., 102 N.W. 451, 94 Minn. 257. 

Miss.—Potera y. City of Brookha- 
ven, 49 So. 617, 95 Miss. 774. 


Mo.—Gleason v. Texas Co., 46 S.W. 


(2d) 546; State ex rel. and to Use of 
Dunklin County v. McKay, 30 S.W. 
(2d) 83, 325 Mo. 1075; Meyers Vv. 


Drake, 24 S.W.(2d) 116, 324 Mo. 612; 
Lammert v. Wells, 13 S.W,(2d) 547, 
321 Mo. 952; Kleinlein v. Foskin, 13 
S.W.(2d) 648, 321 Mo. 887; F. L. Ditt- 
meier Real Estate Co. v. Southern 
Surety To., 289 S.W. 877; Hely v. 
Hinerman, 260 S.W. 471, 303 Mo. 147; 
Rice v. Jefferson City Bridge & Trans- 
it Co., 216 S.W. 746; State ex rel. 
State Highway Commission v. Day, 
(App.) 47 S.W.(2d) 147 [transf 35 S. 
W.(2d),37]; Bertold v. Danz, (App.) 
27 S.W.(2d) 448; Cremer v. May, 8 
S.W.(2d) 110, 223 Mo.App. 57; Uni- 
versal Paper Products Co. v. R. E. 
Funsten Co., (App.) 285 S.W. 516 
[quashed 1 S.W.(2d) 103]; Hestand v. 
Hamlin, 262 S.W. 396, 218 Mo.App. 
122; Conrad v.) Hamra, (App.) - 253 
S.W. 808; Yontz v. McVean, 217 S.W. 
1000, 202 Mo.App. 377; Wagner v. 
Wagner, (App.) 215° S.W. 784; Sutter 
v. Metropolitan St. Ry. Co., (App.) 208 
S.W. 851; Sexton v. Lockwood, 
(App.) 207 S.W. 856; Anderson v. 
Voeltz, (App.) 206 S.W. 584; Ruch 
v. Pryor, (App.) 190 S.W. 1037; Met- 
ropolitan St. Ry. Co. v. Broderick & 
Bascom Rope Co., 137 S.W. 633, 156 
Mo.App. 640; Turner vy. Snyder, 123 
S.W. 1050, 139 Mo.App. 656. 
Mont.—Ferrat v. Adamson, 163 P. 
112,, 53 Wont. 172. 
N.C.—Starling v. Selma 
Mills, 88 S.E. 242, 171 N.C. 222. 
Okl.—Chitwood v. Palmer, 
969, 101 Okl. 300. 
Or.—Eastman v. Crary, 284 P. 
131 Or. 694. 
Pa.—March v. Metropolitan L. Ins. 
Co., 40 A. 1100, 186 Pa. 629, 65 Am.S.R. 
a Webb v. Lees, 24 A. 169, 149 Pa. 


Cotton 
2250 PEs. 
280, 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Merchant, (Commn.App.) 
231 S.W. 327 [rev (Civ.App.) 212 S. 
W. 970); Elrod v. Foster, (Civ.App.) 
37 S.W.(2d) 339; Applegate v. Mc- 
Fadin, (Civ. App.) 20 S.W.(2d) 396; 
Shelton vy. Shelton, (Civ.App.) 281 s 
W333) ‘Harl «vi Mundy, (Civ. App.) 
277 S.w. 716; Galveston, H. & S. A. 
Ry. Co. v. Neville, (Civ.App.) 272 S. 


W. 597; Texarkana & Ft. Smith Ry. 
Co. v. Smith, (Civ.App.) 270 S.W. 
867; Wade v. First Nat. Bank, (Civ. 


App.) 263 S.W. 654; El Paso Electric 
Ry. Co./v. Jennings, (Civ.App.) 224 
S.W. 1118; Kerr v. State, (Civ.App.) 
205 S.W. 474 [reh den 206 S.W. 363]; 
Hegman v. Roberts, (Civ.App.) 201 
S.W. 268; Lester v. Hutson, (Civ. 
App.) 184 S.W. 268; State v. Haley, 
(Civ.App.) 142 S.W. 1008; Hedrick v. 
Smith, (Civ.App.) 146 S.W. 305; Con- 
tinental Oil & Cotton Co. v. Thomp- 
son, (Civ.App.)-136 S.W. 2178; Par- 
lin & Orendorff Co. v. Glover, 118 S. 
Wa Piel aaibibs Dex: Civ, Atop bl 2h Be 
Worth, ete, R. -Co,.v. Dial, 85, (SOW. 
22, 38) Tex-Civ. App... 260° -Cordill) ve 
Moore, 43 S.W. 298, 17 Tex.Civ.App. 
217; Chisum v. Chesnutt, (Civ.App.) 
36). SEW. 758s «Hurlbut v.. Boag, 23 "Ss. 
W. 446, 4 Tex.Civ.App. 371; Hanna 
ey Hanna, 21 S.W. 720, 3 Tex.Civ.App. 


Utah.—Moore v. Utah Idaho Cent. 
REICOM L459 Ps 8738) b 2) Witah: sis aD laa 
mick v. Utah Fuel Coynwtedae: 872, 49 
Utah 430. 

i Rog T Wn Neca v. Fairlee, 43 Vt. 

(alr 

Wis.—Belongy v. Kewaunee, G. B. 
& W. Ry. Co., 199 N.W. 384, 184 Wis. 
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the tendeney of such instructions being to lead the | court to invade 


374; Roys v. First Nat. Bank, 197 N. 
W. 237, 183 Wis. 10; Wolff v. Car- 
stens, 134 N.W. 400, 148 Wis. 178; 
Bodenheimer v. Chicago & N. W. Ry. 
Co., 123 N.W. 148, 140 Wis. 623; Jones 
Verolonsonjwdsho IN. Wa lose te VWs. 


478, 129 Am.S.R. 1082. 


[a] Instructions held argumenta- 
tive.—(1) Explosion could not be in- 
ferred from presence of crack in 
boiler. Maryland Casualty Co. v. 
Merryne loo es0.8808, 240 Ala Appt T2 
[cert den 133 So. 305, 222 Ala. 530]. 
(2) Assumption that water alone on 
sidewalk would not be negligence as 
to liability for pedestrian’s falling. 
Gleason v. Texas Co., (Mo.) 46 S.W. 
(2a) 546. (3) It was apparent from 
expert testimony that experts could 
not be right because they differed 
between themselves. Sacramento 
Suburban Fruit Lands Co. v. Kral, 41 
F.(2d) 508 [cert den 51 S.Ct. 79, 282 
U.S. 874, 75 L.Hd. 772]. (4) Assump- 
tion of inherent structural defect or 
lack of repair in automatic elevator. 
McKeon vy. Lissner, 223 P. 965, 193 
Cal. 297. (5) Presumptions as to acts 
of surveyor. Kerr v. State, (Tex.Civ. 
App.) 205 S.W. 474 [reh den 206 S.W. 
363 ]- (6) That plaintiff's property 
was discovered to be on fire soon after 
the passing of one of defendant’s en- 
gines raised no presumption that the 
fire originated from sparks escaping 
therefrom. McCary v. Alabama Great 
Southern R. Co., 62 So. 18, 182 Ala. 
597. To same effect Birmingham R., 
ete., Co. v. Martin, 42 So. 618, 148 Ala. 
8; Southern Ry. Co. v. E. L. Kendall 
& Co., 69 So. 328, 14 Ala.App. 242 [cert 
den 69 So. 1020, 193 Ala. 681]. (7) 
Duties of servant. Wisconsin & Ar- 
kansas Lumber Co. v. McCloud, 270 
S.W. 599, 168 Ark. 352. (8) As to 
whether deputy sheriff was acting 
under color of office. Burge v. Scar- 
borough, 100 So. 6538, 211 Ala. 377. 
(9) If the agent acted in his official 
capacity, he was not acting within 
the scope of his employment, and the 
verdict must be for defendant. Guls- 
by v. Louisville & N. R. Co., 52 So. 
392, 167 Ala. 122. (10) Necessity of 
showing that one agreed to act as 
agent for another. Western Union 
Tel. Co. v. Northcutt, 48 So. 553, 158 
Ala. 539) 1382) Am.S°3R. 938.) C11) Be- 
cause calamities and casualties com- 
mon to all occur it does not follow 
that unfortunate are entitled to com- 
pensation therefor from city able to 
pay damages unless it failed to ex- 
ercise ordinary care. Hollway v. City 
of Milledgeville, 132 S.E. 106, 35 Ga. 
App. 87. (12) “Boys can seldom be 
said to be negligent when they mere- 
ly follow the irresistible impulses of 
their own nature, and instincts com- 
mon to all boys.” Pierce v. United 
Gas i& “Electric. Cov! 18) Pi :700;) 161 
Cal. 176. (13) Applicability of rule 
of law as to contributory negligence 
to one less than fourteen years of 
age if he has sufficient mental ca- 
pacity. . Moss v. Mosely, 41 So. 1012, 
148 Ala. 168. (14) Absence of duty 
on intestate’s foreman to instruct him 
as to riding cars if danger was ob- 
vious and intestate was sufficiently 
developed to understand the danger. 
Woodstock Iron Works v. Kline, 43 
So. 362, 149 Ala. 39. (15) If passen- 
ger, suing for injuries on alighting 
from street car, fell on corner other 
than car stop. Lammert v. Wells, 13 
Sw (2a) 15 475° 321) Mon 1795.2: (16) 
Standard relating measure of con- 
duct of children which stated no prop- 
osition of law and advising as to re- 
sults of human experience. © Chicago 
& &. L. R. Co. v. Mitchell, 105' N.B. 
396, 56 Ind.App. 354. (17) Defendant 
had no absolute right to have plain- 


‘erick & Bascom Rope Co., 


tiff examined to determine the extent 
of her injuries. Birmingham R., etc., 
Co. v. King, 42 So. 612, 149 Ala. 504. 
(18) Absence of implication of license 
to use railroad track if pedestrians 
did not frequently and continuously 
use it. Rice v. Jefferson City Bridge 
& Transit Co., (Mo.) 216 S.W. 746. 
(19) Driver cannot leave automobile 
on highway except for certain pur- 
poses. Bowmaster v. William H. 
Depree Co., 233 N.W. 395, 252 Mich. 
505. (20) Consideration of fact that 
plaintiff had lived all his life where 
there were electric lights and wires 
and his opportunities to learn the 
dangers thereof. Potera v. City of 
Brookhaven, 49 So. 617, 95 Miss. 774. 
(21) As to the time a steel cable 
would wear and calling specific at- 
tention as to putting other cables in 
use. Metropolitan St. Ry. Co. v. Brod- 
Ue SSNS 
633, 156 Mo.App. 640. (22) Compen- 
sation allowable for alleged injuries 


upon finding for plaintiff. St. Louis 
Southwestern Ry. Co. v. Aydlelott, 
194 S.W. 873, 128 Ark. 479. (23) Dis- 


patch in delivery of cattle and con- 


sideration of market values. Galves- 
ton, s S. A. Ry. Co. v. Neville, 
(Tex.Civ.App.) 272 S.W. 597. : (24) 


Facts considered in determination of 
“reasonable time.” Yontz v. McVean, 
217 S.W. 1000, 202 Mo.App. 377. (25) 
Receiving admissions with caution 
because of the improbability that a 
party to a suit would make state- 
ments prejudicial to himself. Riddle 
v. Webb, 18 So. 328, 110 Ala. 599. (26) 
Public bridges are for the use of oxen 
and drays aS much as for horses and 
buggies. Cohn, ete., Lumber Co. v. 
Robbins, 48 So. 853, 159 Ala. 289. 
(27) Disregarding whole testimony of 
witness found to swear willfully and 
falsely as to one material thing as 
sound rule of law. McClendon v. Mc- 
Kissack, 38 So. 1020, 143 Ala. 188. 
(28) Consideration of letters in de- 
termining with whom contract was 
made. Dorough v. D. M. Harrington 
& Son, 42 So. 557, 148 Ala. 305. (29) 
Consideration of not only direct and 
positive evidence, but ‘‘all the other 
facts and circumstances in evidence.” 
Hely v. Hinerman, 260 S.W. 471, 303 
Mo. 147. (30) Consideration of de- 
cedent’s wife in former trial in con- 
nection with evidence as to amount 
and use of his earnings. Louisville 
& N. R. Co. v. Holland, 55 So. 1001, 
173 Ala. 675. (31) Exclusion of par- 
ticular condition from consideration 
and confining it to another. Starling 
v. Selma Cotton Mills, 88 S.E. 242, 171 
NECA 222) (32) Reciting plaintiff's 
grounds for an affirmative answer, 
negativing their effect one by one, 
and impressing the jury that the 
court favored defendant, and that 
plaintiff’s proof was of little value. 
Roys v. First Nat. Bank, 197 N.W. 
237, 183 Wis.-10.' (33) Number of 
witnesses is not the proper criterion 
by which to weigh testimony. City 
of Tuscaloosa v. Hill, 69 So. 486, 14 
Ala.App. 541 [cert den 69 So. 598, 194 
Ala. 559]. (84) Number of boarders 
did not control as to whether a cer- 
tain house was a private boarding 
house. Hedrick v. Smith, (Tex.Civ. 
App.) 146 S.W. 305. (385) Jury should 
consider whether witnesses testify- 
ing to certain facts were telling the 
truth or were mistaken, and, unless 
they were honest, that there was 
nothing to overcome the_ testimony 
of defendant’s witness. Bodenheim- 
er v. Chicago & N. W. Ry. Co., 123 N. 
W. 148, 140 Wis. 623. (36) Wrongful 
deprivation of use of telephone when 
connection with drug store was 
sought. Southwestern Bell Telephone 
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the jury’s function of determining 


Co. v. Hodges, 228 S.W. 731, 146 Ark. 
585. (37) Fact that assignee of note 
had to sue on other notes received 
from same assignor did not consti- 
tute notice of defense to note sued 
on. Security Finance Co. v. Ozark 
Hardware Co., 289 S.W. 761, 172 Ark. 


562. (38) Compliance of work with 
contract. Mann v. Butcher, 101 So. 
595, 211 Ala. 669. (39) Defendant, 


pleading statute of limitations as de- 
fense, is entitled to full benefits there- 
of: ._Hastman vv. Crary, 2264 .P 5. 236, 
131 Or. 694. (40) Sharing profits as 
one of the most cogent evidences of 
partnership. Rector v. Robins, 102 
S.W. 209, 82 Ark. 424. (41) If part- 
nership’s assets exceeded its indebt- 
edness, one partner had aS much con- 
trol over the assets as the other. 
Jackson v. Roanoke Banking Co., 72 
So. 530,197 Ala. 349. (42) As to, proof 
required. Brewster v. Rockford Pub- 
lic Service Co., 257 Ill.App. 182. (43) 
Recovery for slight preponderance 


of evidence. Wolczeck v. Public 
Service Co. of Northern Illinois, 
174 N.E. 577, 342 Ill. 482. (44) Proof 


showing only that thing may have 
happened in certain way was not evi- 
dence that it did occur in that way. 
City of Birmingham v. Whitworth, 
119 So. 841, 218 Ala. 603. (45) Mat- 
ters which jury might consider in 
determining testamentary capacity. 
Daggett v. Boomer, 99 So. 181, 210 
Ala. 673. To same effect Huffman v. 
Graves, 92 N.E. 289, 245 Ill. 440. (46) 
Weakness of intellect arising from 
old age or bodily infirmity may render 
testator incapable of making’ valid 
will. Millage v. Noble, 166 N.E. 50, 
Soa) ll ce LS: (47) Argumentative 
comparisons relating to credibility of 
witnesses, commending one and dis- 
paraging the other. Hawaii v. Ka- 
wane, 20 Hawaii 469, Ann.Cas.1913B 


[b] Instructions not improper as 
argumentative.—(1) Defendant’s in- 
tentions as to whether note should 
be second, and not first lien. Invest- 
or’s Syndicate v. Thompson, 158 S.E. 
20,7 172) Gas-20s. (2) Solvency and 
ability of bank to pay check received 
in payment for draft. Hall v. Bow- 
en-Oglesby Milling Co., 300 S.W. 412, 
175 Ark. 699. (3) To find for surety 
on employee’s indemnity bond, if em- 
ployer made written settlement with 
employee without surety’s consent, or 
did anything materially changing em- 
ployee’s liability. Indemnity Ins. Co. 
of North America v. Krone, 9 S.W. 
(2d) 33, 177 Ark. 953, 60 A.L.R. 1493. 
(4) Instruction on plaintiff’s claim 
under each count of petition. State 
ex rel. and to Use of Dunklin County 
v. McKay, 30 S.W.(2d) 838, 325 Mo. 
1075. (5) Insufficiency of evidence 
to show assumption of another’s debt 
unless consideration for such assump- 
tion was found. Huffman v. Sudbury, 
194 S.W. 510, 128 Ark. 559. (6) As 
to whether depositor was bound by 
act of officer in withdrawing his mon- 
ey from bank. Bank of Hatfield v. 
Chatham, 255 S.W. 31, 160 Ark. 530. 
(7) Consideration of natural flow of 
water in rivers into which it had 
turned from a lake. Harney y. Sani- 
tary Dist. of Chicago, 102 N.E. 1070, 
260 Ill. 54. (8) Instruction in an ac- 
tion for injuries to a passenger in col- 
lision between cars. Louisville & S. 
I. Traction Co. v. Lloyd, 105 N.E. sya) 
58 Ind.App. 39. (9) Infliction of in- 
juries and liability for aggravation 
of disease. El Paso Electric Ry. Co. 
v. Jennings, (Tex.Civ.App.) 224 S.W. 
1113 (10) Liability of a street rail- 
way for injuries occasioned by cus- 
tom of children in scattering bricks 
belonging to it. Sutter v. Metropoli- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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the weight, probative effect, and sufficiency of the 
evidence and the inferences of fact to be drawn 
therefrom,*® and to constitute an unfair comment 
An instruction, however, will 


on the testimony.?°® 
not be held argumentative merely 


tan St. R. Co., (Mo.App.) 208 S.W. 
851. (11) Sufficiency of evidence ad- 
duced to show negligence. Johnson 
v. Smith, 173 N.W. 675, 143 Minn. 350. 
(12) Liability and nonliability, meas- 
ure of damages, court would be glad 
if its duties were over, but it would 
be necessary to give further instruc- 
tions. Sarman v. Seaboard Air Line 
Ry. Co., 125 S:B. 891,.33 Ga.App. 315. 
(13) Slippery track is no excuse if 
the railroad company was guilty of 
negligence in failing to provide 
against its consequences. McKinnon 
v. United Railroads of San Francisco, 
203 P. 122,55 Cal.App. 96. (14), That 
railroad employee did not assume the 
risk where he was working on the 
railroad under the orders and direc- 
tions of the foreman, and exercised 
ordinary care for his own safety. A. 
L. Clark Lumber Co. v. Edwards, 216 
S.W. 18, 144 Ark. 641. (15) Requiring 
finding that driver of truck by exer- 
cise of highest degree. of care could 
not avoid collision. Berthold v. Danz, 
(Mo.App.) 27 S.W.(2d) 448. (16) 
What constituted contributory negli- 
gence. Georgia Ry. & Power Co. v. 
Ogletree, 134 S.E. 830, 385 Ga.App. 
765. (17) Additiqnal charge in gen- 
eral terms on contributory negligence, 
giving special instructions on con- 
tributory negligence conformable to 
the facts shown. Rambie v. San An- 
tonio, ete., R. Co., 100 S.W. 1022, °45 
Tex.Civ.App. 422. (18) Contributory 
negligence was not issue. Kleinlein 
v. Foskin, 13 S.W.(2d) 648, 321 Mo. 
887. (19) If farm manager at time 
of alleged killing had ceased to pur- 
sue employment for owner, owner 
would not be liable for death. Robb 
v. Woosley, 295 S.W. 13, 175 Ark. 43. 
(20) Operation of automobile under 
particular circumstances. Conrad v. 
Hamra, (Mo.App.) 253 S.W. 808. (21) 
Care in approaching standing auto- 
mobile. Anderson v. Voeltz, (Mo. 
App.) 206 S.W. 584. (22) Care re- 
quired of one riding as invited guest 
in another’s automobile. Belongy v. 
Kewaunee, G. B. & W. Ry. Co., 199 N. 
W. 384, 184 Wis. 374. (23) Instruc- 
tions for blind pedestrian who fell 
into recently dug sewer ditch adja- 
cent to street crossing. Hestand v. 
Hamlin, 262 S.W. 396, 218 Mo.App. 
122. (24) Consideration of expenses 
incident to injuries for admitted as- 
sault and battery. Chitwood v. Palm- 
er, 225 P. 969, 101 Okl. 800. (25) Au- 
thorizing verdict for death of lineman 
if his foreman knew of danger in or- 
dering him to go to telegraph pole. 
Texarkana & Ft. Smith Ry. Co. v. 
Smith, (Tex.Civ.App.) 270 S.W. 867. 
(26) Authorizing verdict for defend- 
ant if plaintiff knew of danger and 
had opportunity to warn him. Dim- 
mick v. Utah Fuel Co., 164 P. 872, 49 
Utah 430. (27) Damages to farm 
from condemning land for highway. 
State ex rel. State Highway Commis- 
sion of Missouri v: Caruthers, (Mo. 
App.) 51 S.W.(2d) 126. (28) Burden 
of proof. Oiva v. Calumet & Hecla 
Mining Co., ¥46 N.W. 181, 178 Mich. 
645. (29) Testamentary capacity. 
Wynne v. Harrell, 66 S.E. 921, 133 Ga. 
616. (30) Mental capacity necessary 
to render testator competent to make 
will. Meyers v. Drake, 24 S.W.(2d) 
116, 324 Mo. 612. (31) Certain person 
could not, by claiming as a child, al- 
ter his status or change a will by 
which property was given the chil- 
dren of such person. Estill v. Citi- 
zens’ & Southern Bank, 113 S.B. 552, 
153 Ga. 618. (32) What constitutes 
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because it sug- 


undue influence and necessity of over- 
coming testator’s mind. Earl v. Mun- 
dy, (Tex.Civ.App.) 277 S.W. 716. (33) 
Kind and degree of influence which 
the law regards as undue influence. 
Bowers v. Evans, 109 N.B. 989, 269 
Ill. 453. (34) Probate of will will not 
be refused because heirs did not get 
what they expected. Brown v. Ken- 
drick; 135:'S.B:. 7215 163 Ga. 149. (35) 
As to broker’s right to compensation 
under contract. Turner v. Snyder, 
123 S.W. 1050, 139 Mo.App. 656. (36) 
As to whether authority to sell prop- 
erty through a particular agent was 
revoked by sale through a different 
agent. Wetmore v. Hudson, 183 N.W. 
672, 149 Minn. 332. (37) As to wheth- 
er certain person should have been 
produced as a witness. Stewart v. 
Fuller, 94 N,E. 680, 208 Mass. 359. 
(38) Arranging and commenting on 


evidence. Emery v. Estes, 31 Me. 
155. (39) Necessity of jury’s being 
satisfied that particular conversa- 


tions testified to referred to transac- 
tion in controversy. Whitcomb v. 
Fairlee, 43 Vt. 671. (40) Unnecessary 
elaboration of evidence. Thrall v. 
Wilson, 17 Pa.Super. 376. (41) Un- 
necessary repetitions of matters jury 
may consider. Baltimore, etc., R. Co. 
v. Walker, 84 N.E. 730, 41 Ind.App. 
588. (42) Statements of undisputed 
facts. Davis v. Michigan Cent. R. 
Co., 111 N.W. 76, 147 Mich. 479. (48) 
Seeking to state in detail claims of 
parties after instruction that jury 
were sole judges of facts. Asplund 
v. Calumet & Hecla Mining Co., 143 
N.W. 6338, 177 Mich. 529. (44) AIl 
capabilities of property should be 
considered in estimating its market 


value. Central Georgia Power Co. v. 
Cornwall, 81 S.E. 882, 141 Ga. 643. 
(45) Eminent domain. Vallejo & N. 


R, jCoi sve Reed. Orchard, Co., 1477 BRB. 
238, 169 Cal. 545. (46) As to whether 


particular land was part of home- 
stead. Wade v. First Nat. Bank, 
(Tex.Civ.App.) 263 S.W. 654. (47) In- 


struction in action by optionee on 
contract of sale was not argumenta- 
tive. Lester v. Hutson, (Tex.Civ. 
App.) 184 S.W. 268. (48) Wife’s right 
to refuse to live at home of husband’s 
parents. Wagner v. Wagner, (Mo. 
App.) 215 S.W. 784. (49) On issues 
of defendant’s standing as an inno- 
cent purchaser and estoppel of plain- 
tiff to claim ownership. King Cattle 
Co. v. Joseph, 205 N.W. 639, 165 Minn. 
28. (50) As to condonation and waiv- 
er of breach of contract of employ- 
ment by employee. Terry Shipbuild- 
ing Corporation v. Gregory, 106 S.E. 
803, 26 Ga.App. 450. (51) Possession 
and acts of ownership as to presump- 
tion that widow elected to take child’s 
part in husband’s estate. Reed v. 
Norman, 121 S.E. 310, 157 Ga. 183. 
(52) Circumstances which would war- 
rant presumption of fraud. Edge v. 
Calhoun Nat. Bank, 119 S.E. 916, 156 
Ga. 705; Edge v. Calhoun Nat. Bank, 
TLS" Stes S597 155 Gal’ 82ie 158)" TE 
agreement was not to become effec- 
tive unless executed by defendant’s 
mother, and she did not execute it, 
jury must find for defendant. Fer- 
lesie v. Cook, 78 So. 915, 201 Ala. 571. 
(54) Instruction relative to gift re- 
quiring unconditional delivery of pos- 
session. Cremer v. May, 8 S.W.(2d) 
110 223.1 MosApp. 57. (55) “Plaintitti 
could not recover on burglary policy 
if no force was used to gain access to 
safe. F. L. Dittmeier Real Estate 
Co. v. Southern Surety Co., (Mo.) 289 
S.W. 877. (56) Disregarding coun- 
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gests a method of consideration where the jury are 
cautioned to act upon their own recollection of the 
evidence*! or because it is to some extent subject to 
criticism as a lecture to the jury.*? 
refuse an argumentative instruction,*? although the 


It is proper to 


sel’s argument that reasonably pru- 
dent man would not have drilled oil 
well. Elrod v. Foster, (Tex.Civ.App.) 
27 S.W.(2d) 339. 

[c] Repetition of two instructions 
given in general charge rendered in- 
structions argumentative and grounds 
for. reversal. Chisum v. Chesnutt, 
(Tex.Civ.App.) 386 S.W. 758. 

{[d] Repeating argument of party 
in instructions as cause for new trial. 
Re es Hazlehurst, 50 S.E. 917, 122 

hae, 


Necessity of presenting objection 
to instructions to trial court see Ap- 
peal and Error § 751. 


39. Wolff v. Carstens, 134 N.W. 
400, 148 Wis. 178. 


40. Sacramento Suburban Fruit & 
Land Co. v. Handler, 41 EF.(2d) 511 
[cert den 218 S.Ct. 79, 282 U.S. 874, 75 
L.Ed. 772]. 


41.. Calceutt we Gehrig, 27) FF. 220: 
42. Stolovey v. Fleming, 8 S.W. 
(2d) 832, 328 Mo. 623. 


43. U.S.—Northern Central Coal 
Co. v. Barrowman, 246 F. 906, A389 - 
CLA. Agz.8<siSam Pedro, iby Ne 
ae v. Thomas, 187 F. 790, 109 Coe 


Ala.—Hughes v. Holsclaw, 143 So. 
564; Suilivan v. Miller, 140 So. 606, 
224 Ala. 395; Benefit Ass’n of Rail- 
way Employees v. Armbruster, 140 
So. 356, 224 Ala. 302; Mobile & (One 
Conv. Williams, 139, So. 337, 224 Ala. . 
PAGS International Harvester Co. v. 
Williams, 133 So. 270, 222 Ala. 589 
[£oll) V133H2 Sor = 275,00 22 2) A lar 595s 
Loreno v. Ross, 133 So. 251, 222 Ala. 
567; Jordan v. Capers, 131 So. 557, 
222 Ala. 197; Hale v. Cox, 131 So. 233, 
222 Ala. 136; Benefit Ass’n of Ry. 
Employees y. Armbruster, 129 So. 78, 
221 Ala. 399; Mobile & Oo. Ri NCOs 
Williams, 121 So. 722, 219 Ala. 238; 
Adler v. Miller, 120 So. 153, 218 Ala. 
674; Alabama Lime & Stone Co. v. 
Adams}, 119 So: 1853.) 2hSh AlaniG4ze 
Parke v. Dennard, 118 So. 396, 218 
Ala. 209; Houston v. Grigsby, 116 So. 
686, 217 Ala. 506; Tucker v. Houston, 
112,So. 360, 216 Ala. 43; Central of 
Georgia Ry. Co. v. Wilson, 111 So. 
901, 215 Ala. 612; Baker v. Hastis, 
110 So. 705, 215 Ala. 402; P. B. Yates 
Mach. Co. v. Taylor, 110 So. 396, 215 
Ala. 3811; Ham Turpentine Co. Vv. 
Mizell, 110 So. 372, 215 Ala. 143; Tin- 
gle v. Worthington, 110 So. 143, 215 
Ala. 126; First Nat. Bank v. Morgan, 
104 So. 403, 213 Ala. 125; Alabama 
Great’ Southern R. Co: v.) Ensley 
Transfer & Supply Co., 100 So. 342, 
211 Ala. 298; John R. Thompson & 
Co. v. Vildibill, 100 So. 139, 211 Ala. 
199; Nashville Broom & Supply Co. 
v. Alabama Broom & Mattress Co., 
100 So. 132, 211 Ala. 192; Shelby Iron 
Co. v. Morrow, 99 So. 648, 211 Ala. 
125; Washam v. Beaty, 99 So. 163, 
210 Ala. 635; Lewis v. Martin, 98 So. 
635, 210 Ala. 401; Davis v. Smither- 
man, 96 So, 208, 209 Ala. 244; Ala- 
bama Great Southern R. Co. v. Molet- 
te, 93 So. 644, 207 Ala. 624; Dye- 
Washburn Hotel Co. v. Aldridge, 93 
So. 512, 207 Ala. 471; Mobile Light 
SR: Co. v. McDonnell, 92 So. 185, 207 
Ala. 161; Sloss-Sheffield Steel & Iron 
Co. v. Jones, 91 So. 808, 207 Ala. 7; 
Louis Pizitz Dry Goods Co. v. Cusi- 

mano, 91 So. 779, 206 Ala. 689; Brown 
v. Yielding, 90 So. 499, 206 Ala. 504; 
Fail v. Gulf States Steel Const So. 
612, 205 Ala. 148; Louisville &N. nEXS 
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Co. v. Porter, 87 So. 288, 205 Ala. 131; 
West v. Spratling, 86 So. 32, 204 Ala. 
478; Parisian Co. v. Williams, 83 So. 
122, 203 Ala. 378; Daniel v. Wade, 83 
SOs Ow203u eAlawne oo Herring v. 
Louisville & N. R. Co., 82 So. 166, 203 


Ala. 136; Birmingham Ry., Light & 
Power) Co. v. Kyser, 82 So. 151, 203 
Ala. 121; Lewis v. Wallace, 82 So. 
PO BOS OAR ae Ant Sloss-Sheffield 


Steel & Iron Co. v. Thomas, 80 So. 69, 
202 Ala. 231; Shipp v. Ferguson, 79 
So. 307, 202 Ala. 9; Nashville, C. & St. 
L. Ry. v. Blackwell, 79 So. 129, 201 
Ala. 657; Johnson y. Johnson, 77 So. 
335, 201 Ala. 41, 6 A.L.R. 1031; Bo- 
shell v. Cunningham, 76 So. 937, 200 
Ala. 579; Wear v. Wear, 76 So. 111, 
200 Ala. 345; Keller v. Jones & Weed- 
en, 72 So. 89, 196 Ala. 417; Hooper v. 
Herring, 70 So. 308; Manley v. Bir- 
mingham Ry., Light & Power Co., 68 
So. 60, 191 Ala. 531; Southern Ry. Co. 
v. Harrison, 67 So. 597, 191 Ala. 436; 
Thompson vy. Alexander City Cotton 
Mills Co., 67 So. 407, 190 Ala. 184, 
Ann.Cas.1917A 721; Cummings v. Mc- 
Donnelly, 66) Sov’ TUG) Ws9ip Adar “9/63 
Johnson vy. Colvin, 65 So. 328, 186 Ala. 
538; Ex parte Birmingham Ry., Light 
& Power Co., 64 So. 70, 184 Ala. 580 
[rev > 62> So: 367, 8 AlaiApp. 555); 
Caldwell-Watson Foundry & Machine 
Wow vo. Watson; 62) So. 859/183 Ala. 
Sone UNaSh valle mC 6 St.) Li RY Ve 
Crosby, 62 So. 889, 183 Ala. 237; Mc- 
Laughlin v. Beyer, 61 So. 62, 181 Ala. 
427; Shirley v. Ezell, 60 So. 905, 180 
Ala. 352; Decatur Light, Power & 
Fuel Co. v. Newsom, 59 So. 615, 179 
Ala. 127; Alabama Great Southern R. 
Co. v. Smith, 59 So. 464, 178 Ala. 613; 
Southern Ry. Co. v. Smith, 58 So. 429, 
177 Ala. 367; Alabama Great Southern 
ReiCoLpve MeMarliny: 56 so. 989, 174 
Ala. 637; Southern Ry. Co. v. Smith, 
5b So2/913, 1738 Ala. 697; . Central of 
Georgia BRy.'.Co,jiv. -Bagiey;: 55- So. 
894, 173 Ala. 611; Herzberg v. Riddle, 
54 So. 635, 171 Ala. 368; Brown vy. St. 
Wows Se) Sy MSR. Coy 55. S0.8107, 7100 
Ala. 310; Birmingham Ry., Light & 
RPowernContyJevates,) 53 (Soot, nied 
Ala. 381; Merrill v. Sheffield Co., 53 
So. 219, 169 Ala. 242; Alabama Consol. 
Coal & Iron Co. v. Heald, 53 So. 162, 
168 Ala. 626; Louisville & N. R. Co. 
ve Young, 53 sSo; 243) 168 Ala. 551; 
Woodward Iron Co. v. Sheehan, 52 So. 
24, 166 Ala. 429; Cassels’ Mills v. 
Strater Bros, Grain Co., 51 /So. 969, 
166 Ala. 274; Alabama Steel & Wire 
Co. v. Tallant, 51,So. 835, 165 Ala. 521; 
Louisville & N. R. Co. v. Perkins, 51 
So. 870, 165 Ala. 471, 21 Ann.Cas. 1073; 
Whaley v. Sloss-Sheffield Steel & Iron 
Co., 51 So. 419, 164 Ala. 216, 20 Ann. 
Cas. 822; Southern Ry. Co. v. Smith, 
50 So. 390, 168 Ala. 174; Alabama 
Great Southern R. Co. v. Hanbury, 49 
So. 467, 161 Ala. 358; Tennessee Coal, 
Iron & R. Co. v. King, 50 So. 75, 161 
Ala: 345; Penry v. Dozier, 49 So. 909, 
161 Ala. 292; Western Union Tele- 
graph Co. v. Griffith, 50 So. 91, 161 
Ala. 241; Cohn & Goldberg Lumber 
Co. v. Robbins, 48 So. 853, 159 Ala. 
289; Western Union Telegraph Co. 
v. Benson, 48 So. 712, 159 Ala. 254; 
Western Union Telegraph Co. v. 
Northeutt, 48 So. 5538, 158 Ala. 539, 
132 Am.S:R. 38; Southern Ry. Co. v. 
Gullatt, 48 So. 472, 158 Ala. 502; C. 
N. Robinson & Co. v. Green, 43 So. 
797, 148 Ala. 434; Rutherford v. Dyer, 
40 So. 974, 146 Ala. 665; Peterman v. 
Henderson, 40 So. 756, 147 Ala. 689; 
Mobile Light, ete., Co. v. Walsh, 40 
So. 560, 146 Ala. 295; Alabama Great 
Southern R. Co. v. Sanders, 40 So. 
402, 145 Ala. 449; Pullman Car Co. 
v. Krauss, 40 So. 398, 145 Ala. 395, 4 
L.R.A.N.S. 103; Alabama Great South- 
ern R. Co. v. Guest, 39 So. 654, 144 
Ala. 873; Western R. Co. v. Cleg- 
horn, 39 So. 1338, 143 Ala. 392; Mce- 
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Clendon v. McKissack, 38 So. 1020, 
148 Ala. 188; Kansas City, etc., R. 


Co. v. Matthews, 39 So. 207, 142 Ala. 
298; Southern R. Co. v. Howell, 34 
So. 6, 135 Ala. 639; King v. Franklin, 
31 Son. 467711824 Ala. 16595 Pearsont vy, 
Adams, 29 So. 977, 129 Ala. 157; Louis- 
ville, ete., R. Co. v. York, 30 So. 676, 
128 Ala. 305; Andrews v. Tucker, 29 
So. 34, 127 Ala. 602; Morrisette v. 
Wood, 26 So. 307, 123 Ala. 384, 82 Am. 
S.R. 127; Nelms v. Steiner, 22 So. 
4350/9138 \ Alai562s\ » Birmingham: iv; 
Starr, 20 So. 424, 112 Ala. 98; Wis- 
dom v. Reeves, 18 So. 13, 110 Ala. 418; 
Teague v. Lindsey, 17 So. 538, 106 Ala. 
266; Alabama Great Southern R. Co. 
v.) Richie,/12 So.) 612, 99 Ala. 9346; 
Johnson v. Armstrong, 12’So.. 72, 97 
Ala. 731; Steed v. Knowles, 12 So. 75, 
97 Ala. 573; Birmingham Mineral R. 
Co. v. Wilmer, 11 So. 886, 97 Ala. 165; 
East Tennessee, etc., R. Co. v. Thomp- 
son, 10 So. 280, 94 Ala. 636; Smith v. 
Collins, 10 So. 334, 94 Ala. 394; Bir- 
mingham Union R. Co. v. Hale, 8 So. 
142, 90 Ala. 8, 24 Am.S.R. 748; Stein- 
er v. Ellis, 7 So. 803; Georgia Pac. R. 
COW VAP Lopstr tiiSOu6So, no On Ades ks 
Adams v. Thornton, 3 So. 20, 82 Ala. 
260; Adams v. Thornton, 78 Ala. 489, 
56 Am.R. 49; Donald v. Swann, 137 
So. 178, 24 Ala.App. 463 [cert den 
137 Sours im 223 Alla, 749315 eatopitle 
Light '& RY Co. v. Phillips, 135 %So: 
424, 24 Ala.App. 318 [cert den 135 So. 
426, 223 Ala. 218]; City of Birming- 
ham v. Maggio, 181 So. 446, 24 Ala. 
App. 107 [cert den 131 So. 448, 222 
Ala. 178]; City of Florence v. Bar- 
nett, 114 So. 284, 22 Ala-App. 218; 
Bugg v. Mitchell, 103 So. 713, 20 Ala. 
App. 555; Washington & C. Ry. Co. 
v. Stallworth, 103 So. 603, 20 Ala.App. 
5b45, Burkeveeknottes £0d [So. 811,990 
Ala.App. 316; Allison v. Fuller-Smith 
& ‘Coy 101, So 6267520, “AlasApp? (276 
feert den WHOL Sot629.° 271 Alas O16); 
Nashvilles@) (é& St. a. Ry. ve. Cox 94 
So. 247, 18 Ala.App. 672; Mobile Light 
& Re Co.’ Vv. R/O) Harris Grocery Co. 
88 So. 55, 17 Ala.App. 659; American 
Tar Products Co. v. Jones, 86 So. 
113, 17 Ala.App. 481; Maloney v. 
Smith, 80 So. 189, 16 Ala.App. 595; 
Kelly v. Cook, 73 So. 220, 15 Ala.App. 
350; . Alabama Fuel & Iron ‘Co. v. 
Baladoni, 73 So. 205, 15 Ala.App. 316; 
Sibley v. Barclay, 70 So. 201, 14 Ala. 
App.) 422s "ficert® dene 10!) So: L012}: 
Birmingham Ry., Light & Power Co. 
v. Donaldson, 68 So. 596, 14 Ala.App. 
160; Orr v. Stewart, 69 So. 649, 13 
Ala.App. 542; Moon vy. Benton, 68 So. 
589, 13 Ala.App. 473; Nashville, C. & 
St. L. Ry. v. Hinds, 60 So. 409, 9 Ala. 
App. 534; Staples v. Steed, 60 So. 
499, 6 Ala.App. 594; Stinson v. Fair- 
cloth Byrd Co., 57 So. 148, 3 Ala.App. 
607; Penney v. McCauley, 57 So. 510, 
3 Ala.App. 497; Johnston Bros. Co. v. 
Bentley, 56 So. 742, 2 Ala.App.’ 281. 


Ark.—Dierks Lumber & Coal Co. vy. 
Tollett, 10 S.W.(2d) 5, 178 Ark. 199; 
Indemnity Ins. Co. of North America 
Vv. Krone, 9/S)W. (2d) 33), 177 Ark. 953, 
60 A.L.R. 1493; Laster v. Raper, 294 
S.W. 994, 173 Ark. 1181; F. Keich Mfg. 
Co. v. Wallace, 286 S.W. 815, 171 Ark. 
647; Cook v. Missouri Pac. Ry. Co., 
277 S.W. 345, 169 Ark. 1211; Missouri 
Pac. Ry. Co. v. Robertson, 278 .S.W. 
3857, 169 Ark. 957; Shull v. Walrath 
& Sherwood Lumber Co., 269 S.W. 
372, 168 Ark. 94; Sloan v. Newman, 
266 S.W. 257, 166 Ark. 259; Volentine 
v. Wyatt, 261 S.W. 308, 164 Ark. 172; 
Beeson-Moore Stave Co. vy. Clark 
County Bank, 254 S.W. 667, 160 Ark. 
385; Olsen v. People’s Sav. Bank, 239 
S.W. 18, 158 Ark. 6438; Watkins v. 
Metropolitan Life Ins. Co., 250 S.w. 
350, 158 Ark. /386;. St. Louis-San 
Francisco Ry. Co. v. Allison, 250 S., 
W. 24, 158 Ark. 209; St. Louis-San 
Francisco Ry. Co. v. Whitfield, 245 S. 
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W. 323, 155 Ark. 560; Kelly Handle 
Co. v. Shanks, 225 S.W. 302, 146 Ark. 
208; Terry Dairy Co. v. Parker, 223 
S.W. 6, 144 Ark. 401; Yazoo & M. V. 
R. Co. v. Hill, 216 S.W. 1054, 141 Ark. 
8785 St, louis, I. M..& Se Ry. Co. vy. 
Howard, 188 S.W. 14, 124 Ark. 588; 
American Bauxite Co. v. Dunn, 178 S. 
W. 934, 120 Ark, 1, Ann.Cas.1917€ 
625; Pine Bluff Natural Gas Co. v. 
Guest, 177 .S.W. 917, 1129, Ark. 629; 
Rector v. Robins, 102 S.W. 209, 82 
Ark, 424. 


Cal.—Cooper v. Smith, 289 P. 614, 
209 Cal. 526; In re Gird’s Estate, 108 
PH499, 157 Cale 5345 3 ie AmmesuRtw bodes 
In re Dolbeer’s Estate, 86 P. 695, 149 
Cal. 227; State Compensation Insur- 
ance Fund v. Lamb; 273 P.-1080, 96 
Cal.App. 236; England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562; Traynor v. McGilvray, 200 
P:'1056; 54 CaliApp. 31; -Sellars: v. 
Southern Pac. Co., 166 P. 599, 33 Cal. 
App. 701; Pacific Improvement Co. v. 
Maxwell, 146 P. 900, 26 Cal.App. 265. 


Colo.—Daly v. Lininger, 288 P. 633, 
87 Colo. 401; Parris v. Jaquith, 197 
Pa 750; (0, Colo. 63. 


Conn.—Morro v. 
G9 L098 Conn.) 37 


Fla.—Logan Coal & Supply Co. v. 
Hasty, 67 So. -72, 68 Fla. 539; Hscam- 
bia County, Electric Light & Power 
Co. v. Sutherland, 55 So. 83, 61 Fla. 
167:". Florida ‘Bast, ‘Coast R: Cor v. 
Welch, 44 So. 250, 53 Fla. 145, 12 Ann. 
Cas. 210. 


Ga.—Abercrombie v. McLarty, 160 
S.E. 611, 173 Ga. 414; Western & A. 
R. R. v. Gray, 157 S.E. 482, 172 Ga. 286 
[appeal dism 51 S.Ct. 654, 283 U.S. 
811, 75 L.Ed. 1428]; Hankinson v. 
Hankinson, 147 S.H. 106, 168 Ga. 156; 
Cooper v. Shannon, 141 S.E. 306, 165 
Ga. 451; Williams v. Fouche, 138 S.E. 
580, 164 Ga. 311; Phillips v. Phillips, 
13:7 1S:-H..9561,.163\1Gar7 8995), Bank of 
Waynesboro vy. Ellison, 134 S.E. 751, 


Brockett, 145 A. 


162 Ga. 657; Caraker v. Brown, 111 
S:E. 154, 152 Ga.’ 67732 Landrum wv. 
Rivers, '98 ('S.Ei 477, T48 Gai 74; 


Brown v. Matheson, 83 S.E. 98, 142 
Ga. 396; Western & A. R. R. v. Hetzel, 
144 S.B. 506, 38 Ga.App. 556 [rev 149 
S.E. 876, 169 Ga. 246, and vacated 150 
S.E. 112, 40 Ga.App. 447]; Western & 
A. ReCov vi Jarrett, 96 Sum: 17, 22°Gar 
App. 313; Luke v. Batts, 76 S.E. 165, 
11 Ga.App. 783. 


Ill.—Inlet Swamp Drainage Dist, v. 
Gehant, 122 N.E. 127, 286 Ill. 558; 
Fowler v. Chicago Rys. Co., 120 N.E. 
635, 285 Ill. 196 [aff 207 Ill.App. 430]; 
Wickes v. Walden, 81 N.E. 798, 228 
DI $5.6 Pabusbu nee euc mur Geman 
Banfill, 69 N.B. 499, 206 Ill. 553 [aff 
107 Ill.App. 254]; Pyle v.: Pyle, 41 
N.E. 999, 158 Ill... 289; Thompson vy. 
Force, 65 Ill. 370; Lerette v. Davis, 
225 Ill.App. 93 [aff 187 N.E. 811, 306 
Ill. 348]; Greenberg vy. Conrad, 220 
Ill.App. 508; McCormick yv. Decker, 
204 Ill.App. 554; McDermott v. Rex 
Electric Co., 201 Ill.App. 391; Illinois 
Cent. R. Co. v. McDaniel, 199 Ill.App. 
282; Gibbons v. Southern Illinois Ry. 
& Power Co., 199 Ill.App. 154; Born vy. 
Schrieber, 199 Ill.App. 101; Thomas v. 
Ohio Coal Co., 199 Ill. App. 50; Devine 
v. L. Fish Furniture Co., 189 Ill.App. 
136; Mengelkamp v. Consolidated 
Coal Co., 173 Ill.App. 370 [aff 102 N.B. 
756, 259 Ill. 305]; Schmalfeld vy. 
Peoria & E. Ry. Co., 158 Ill.App. 335; 
Ranney v. Chicago & A. R. Co., 158 
Ill.App. 104; Randall v. Sterling, D. 
& EH. Hlectric Ry. Co., 158) Dll.App. 
56; Dangerfield v. Hope, 157 Ill.App. 
63; Willison v. Dering Coal Co., 156 
Ill.App. 209; Ventriss v. Pana Coal 
Co., 155 Ill.App. 152; Fisher v. City of 
Geneseo, 154 Ill.App. 288; Dudley v. 
Peoria Ry. Co., 153 Ill.App. 619; Orr 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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v. Warner & Frame, 149 Ill.App. 539; 
Mitchell v. Libby, McNeill & Libby, 
149 Ill.App. 201; Swanson v. Chicago 
City Ry. Co., 148 Ill.App. 135 [aff 90 
N.E. 210, 242 Ill. 388]; Penney v. 
Johnston, 142 Ill.App. 634; Elgin, A. 
& S. Traction Co. v. Wilcox, 132 I11. 
App. 446; Conklin Const. Co. v. 
Walsh, 131 Ill.App. 609; White v. 
Kiggins, 130 Ill.App. 404; Chicago 
Union Traction Co. v. Nuetzel, 114 I11. 
App. 466; Chicago Title, ete., Co. 
v. Ward, 113 Hll.App. 327; Cleveland, 
etc., R. Co. v. Alfred, 113 .I1LApp. 236; 
Davenport, ete., R. Co. v. De Yaeger, 
112 fllApp. 537; Shickle-Harrison, 
etc., Iron Co. v. Beck, 112 Ill.App. 444 
Laff 72 N.E. 423, 212 Ill. 268]; Lake 
Hrie, etc., R. Co. v. Delong, 109 Ill. 
App. 241; West Chicago St. R. Co. v. 
Lieserowitz, 99 Ill.App. 591 [aff 64 
N.E. 718, 197 Ill. 607]; Griffin Wheel 
Co. v. Markus, 79 Ill.App. 82 [aff 
54 N.E. 206, 180 Ill. 391). 


Iowa.—Case v. Case, 238 N.W. 85, 
212 Iowa 1213; Case v..Case, 226 N.W. 
922; Haman y. Preston, 173 N.W. 
894, 186 Iowa 1292; Noyes v. Des 
Moines Club, 170 N.W. 461, 186 Iowa 
378, 3 A.L.R. 605; Strasberger v. 
Farmers’ Elevator Co., 167 N.W. 184, 
184 Iowa 66; Case v. Chicago Great 
Western Ry. Co., 126 N.W. 1037, 147 


Iowa 747; Gray v. Chicago, R. I. & 
ee Co., 121 N.W. 1097, 1438 Iowa 


Ky.—Snyder v. Hudson, 4 S.W.(2d) 
410, 223 Ky. 525. 

Md.—Goldstein y. Rau, 127 A. 488, 
147 Md. 6; Fletcher vy. Dixon, 68 A. 
875, 107 Md. 420. 

Mass.—Wyman v. Whicher, 60 N.E. 
612, 179 Mass. 276. 


Mich.—Wood v. Standard Drug 
Store, 157 N.W. 403, 190 Mich. 654. 


Minn.—Carter v. Duluth Yellow Cab 
Co. '212> N.W.. +413,..170 ‘Minn. 6250; 
Duer v. Gagnon, 152 N.W. 880; 129 
Minn. 517; Reem v. St. Paul City R. 
Co., 84. N.W. 652, 82 Minn. 98. 

Mo.—Rockenstein v. Rogers, 31 S. 
W.(2d) 792, 326 Mo. 468; Land v. Ad- 
ams, 229 S.W. 158; Dick v. Puritan 
Pharmaceutical Co., (App.) 46 S.W. 
(2d) 941; Bollinger v. American As- 
phalt Roof Corporation, 19 S.W.(2d) 
544, 224 Mo.App. 98; Finn v. United 
Rys. Co. of St. Louis, (App.) 267 S. 
W. 416; Uetz v. Skinner, 249 S.W. 
651, 212 Mo.Ajp. 444; Uhlmann vy. 
Domino’s Bakery & Macaroni Co., 
(App.) 238 S.W. 511; Fletcher v. 
Kansas City Rys. Co., (App.) 221 S. 
W. 1070; Hads v. Galt Telephone Co., 
(App.) 199 S.W. 710; Pasche v. South 
St. Joseph Town-Site Co., (App.) 190 
S.W. 30; Asbury v. Kansas City, 144 
S.W. 127, 161 Mo.App. 496; Riley-Wil- 
son Grocer Co. v. Seymour Canning 
Co., 108 S.W. 628, 129 Mo.App. 325; 
Johnston y. Atchison, etc., R. Co.,'93 
S.W. 866, 117 Mo.App. 308; Melican 
v. Missouri Edison Plectric Co., 90 
Mo.App. 595; Flannery v. St. Louis, 
ete., R. Co., 44 Mo.App. 396. 

Mont.—Albertini v. Linden, 123 P. 
400, 45 Mont. 398. 

N.H.—Minot v. Boston, etc., R. Co., 
66. A. 825, 74 N.H. 230. 

N.J.—Mosca v. Atlantic & S. Ry. 
Co,, 124 A. 600, 100 N.J.Law 181, 1 
N.J.Mise. 615; Cottrell v. Fountain, 
77 A. 465, 80 N.J.Law 1. 

N.C.—Daniel vy. Dixon, 77 S.E. 305, 
AGA INEC. wkd. 

Ohio.—Jackson Knife, etc., Co. v. 
Hathaway, 27 OhioCir.Ct. 745 [aff 76 
N.E. 1126, 72 OhioSt. 623]. 

Or.—McGilchrist v. F. W. Wool- 
worth Co. 7 .P. (2d) "982, (1388 Ore 679; 
Snabel v. Barber, 300 P. 331, 137 Or. 
88; Gile v. Lasselle, 171 P. 741, 89 
OraLOiz, 

R.I.—Ribas v. Revere Rubber Co., 
SUPALS b8ys0 dtsLo oo. 
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Tex.—Gulf, C. & S. F. R. Co. v. 
Farmer, 115 S.W. 260, 102 Tex. 235 
[rev (Civ.App.) 108 S.W. 729]; Mis- 
souri, etc., R. Co. v. Carter, 68 S.W. 
159, 95 Wex, 4613, Rice v. Ward, 56 
S.W. 747, 93 Tex. 532 [rev (Civ.App.) 
54 S.W. 318]; McDonald v. Interna- 
tional, etc, R. Co., 22 S.W. 939, 86 
Tex. 1, 40 Am.S.R. 803; Mitchell v. 
Mitchell, 15 S.W. 705, 80 Tex. 101; 
Equitable Mortg. Co. v. Norton, 10 
S.W. 301, 71 Tex. 683; Hudson v. St. 
Louis Southwestern Ry. Co. of Texas, 
(Commn.App.) 295 S.W. 577 [den reh 
293 S.W. 811 (mod (Civ.App.) 286 S. 
Wi 166.) leesGult,. ©. S& 5S: Beekty. Co. Av. 
Saunders, (Civ.App.) 295 S.W. 283; 
Galveston, H. & S. A. Ry. Co. v. An- 
drews, (Civ.App.) 291 S.W. 590; 
Thorning v. Boriski, (Civ.App.) 283 
S.W. 912; Temple Lumber Co. v. Mc- 
Farland, (Civ.App.) 264 S.W. 298; St. 
Louis Southwestern Ry. Co. of Tex- 
as v. Austin, (Civ.App.) 254 S.W. 519; 
Fred Harvey, Ine. v. Comegys, (Civ. 
App.) 233 S.W. 601; Brown v. Cas- 
sidy-Southwestern Commission Co., 
(Civ.App.)).225 S.W.. 8333 . Bl Paso 
Electric Ry. Co. v. Lee, (Civ.App.) 
223 S.W. 497; Southern Traction Co. 
v. Kirksey, (Civ.App.) 222 S.W. 702; 


Kirby Lumber Co. y. Lewis, (Civ. 
App.) 222 S.W. 332; Nolan v. Young, 
(Civ.App.) 220 S.W. 154; Hart-Parr 


Co. v. Krizan & Maler, (Civ.App.) 212 
S.W. 835; Kansas City, M. & O. Ry. 
Cos of » "Texas. v. Bomar), .(Civ.App.) 
207 S.W. 570;. Smith. v.. Bryan, (Civ. 
App.) 204 S.W. 359; El Paso Electric 
Ry. Co. v. Benjamin, (Civ.App.) 202 
S.W. 996; Hart-Parr Co. v.. Paine, 
(Civ. App.) 199 S.W. 822 [rev (Commn. 
App.).-228,S.W...121]; Gulf, Cc). & S: FE. 
Ry. Co. v. Gentry, (Civ. App.) POTS. 
W. 482; Gulf States Telephone Co. v. 
Evetts, (Civ.App.) 188 S.W. 289; 
Kansas City, M. & O. Ry. Co. of Tex- 
as v. Corn, (Civ.App.) 186 S.W. 807; 
Cleburne St. Ry. Co. v. Barber, (Civ. 
App.) 180 S.W. 1176; W. P. Carmich- 
ael Co. v. Miller, (Civ.App.) 178 S.W. 
976; Miller v. Campbell, (Civ.App.) 
171 S.W. 251; Underwood v. Jordon, 
fos App.) 166 S.W. 88; Kansas City, 

65, OU RY... CO. 4 Of Texas v. Tread- 
eat & Wilkison, (Civ.App.) 164 S. 
W. -1089; Glover v. Houston Belt & 
Terminal IRS CO. (CLV. ADD.) sL63 as. 
W. 1063 [rev (Commn.App.) 213 S.W. 
Bomar v. Munn, (Civ.App.) 158 
Beckwith v. Powers, (Civ. 
App.) 157 S.W. 177; Hughes- Buie Co. 
v. Mendoza, (Civ. App.) 156 S.W.ato2ss 
Jordan v. Johnson, (Civ.App.) 155 S. 
W. 1194; Gilmore v. Brown, (Civ. 
App? 150 S.W. 964; Gulf, C. & S. EB. 

Sorry, McGinnis, (Civ. App.) 147 
Sows 1188 [rev 33 S.Ct. 426, 228 U.S. 
LSD me sagopa: Galveston, H. & 
S$). Ai Ry. Co..ve Kurtz, (Civ. App.) 147 
S.W. 658; Houston Belt & Terminal 
Ry. Co. v. Johansen, (Civ.App.) 143 
S.W. 1186 [aff 179 S-W. 8538, 107 Tex. 
206k Texas é&e Po Ryo. av.) Boyd, 
(Civ.App.) 141° S.W. 1076; Kansas 
Gilyy MeL &sOl Ry) Conmrot Phexas” vy: 
Bigham, (Civ.App.) 138 S.W. 432; 
Armstrong v. Burt, (Civ.App.) 138 S. 
W.172; Texas & P. Ry. Co. v. Mosley, 
(Civ.App.) 124 S.W. 485; Missouri, K. 
& T. Ry. Co. of Texas v. Hibbitts, 109 
S.W. 228, 49 Tex.Civ.App. 419; Dallas 
v. McCullough, (Civ.App.) 95 S.W. 
1121; Bastern Texas R. Co. v. Moore, 
(Civ.App.) 94 S.W. 394; Galveston, 


etc.; R. Co. v. Roberts, (Civ.App.). 91 
S. W375" “Hotiston, ete., BR. i'Co. + v. 
Harvin,')) (Civi App.) 54) (SAW, -:629; 


Hurst v. MeMullen, (Civ.App.) 47 S. 
W. 666, (Civ.App.) 48 S.W. 744; Bon- 
Ane v. Crider, (Civ.App.) ‘27 S.W. 


Utah.—Smith v. 
1026, 49 Utah 510. 


Wash.—Shish v. Northern Pac. Ry. 
Co., 235 P. 818,.134 Wash. 390; Chelan 
Electric Co. v. Wick, 269 P. 827, 148 
Wash. 479 [appeal dism 50 S.Ct. 41, 
280 U.S. 108, 74 L.Ed. 212]; Park v. 


Gilbert, 164e)-P: 


[64 C.J.] 659 


ray of Seattle, 293 P. 714, 159 Wash. 


Wis.—Wieting v. Millston, 46 N.W. 
879, 77 Wis. 523. 


[a] Right to instruction defining 
“preponderance.’—Although a party 
is entitled to an instruction defining 
the term ‘‘preponderance” used in an- 
other instruction if he requests it, 
where a requested instruction, after 
defining the term, proceeds to argu- 
ment, it is properly denied. Uetz v. 
Skinner, 249 S.W. 651, 212 Mo.App. 
444, 


[b] Instruction calling on court to 
give controlling force to a particular 
set of circumstances is properly re- 
fused. Cottrell v. Fountain, 77 A. 465, 
80 N.J.Law 1. 


[c] Instruction as to absence of 
evidence of facts supporting particu- 
lar proposition need not be given. 
Wear v. Wear, 76 So. 111, 200 Ala. 345. 


[d] Requested instructions prop- 
erly refused as argumentative.—(1) 
That minor on whose behalf suit was 
brought was real plaintiff. Jordan 
v. Capers, 131 °Soi 557) 222" Alar £97. 
(2) Requiring deceased to use greater 
care under circumstances than other- 
wise required. Western & A. R. R. 
v. Gray, 157 “Sthi0482, "172 iGase286 
[appeal dism 51 S.Ct. 654, 283 U.S. 
811, 75 L.Ed. 1428]. (3) Switching 
erew’s duty was only to use ordinary 
eare to avoid injury. Galveston, H. 
& S. A. Ry. Co. v. Andrews, (Tex.Civ. 
App.) 291 S.W. 590. (4) Considera- 
tion of engineer’s duties as to per- 
sons on track and delivery of United 
States mail on schedule time in de- 
termining negligence. Southern Ry. 
Co. v. Smith, 50 So. 390, 163 Ala. 174. 
(5) If plaintiff could’ have seen the 
train at the time and place he testi- 
fied to having looked therefor, he 
must be held to have seen it, or to 
have not looked. Case v. Chicago 
Great Western Ry. Co., 126 N.W. 1037, 
147 Iowa 747. (6) Engineer did not 
discover the child killed by train un- 
til he became aware that the object 
he saw on the track was a human 
being. Southern Ry. Co. v. Smith, 
supra. (7) Consideration of particu- 
lar facts in determining whether ve- 
hicle was driven along track or had 
turned onto track and as to how dam- 
ages were inflicted. Merrill v. Shef- 
field Co., 538 So. 219, 169 Ala. 242. (8) 
Prohibiting © finding that street car 
was moving faster than testified to. . 
Mobile Light & R. Co. v. Phillips, 135 
So. 424, 24 Ala.App. 318 [cert den 185 
So. 426, 223 Ala. 218]. (9) That re- 
sult of plaintiff's suddenly moving 
into highway ‘“‘could hardly have been 
other than disastrous, regardless of 
the rate of speed of defendants’ auto- 
mobile.” Snabel v. Barber, 300 P. 
3315) 137 (Ors "S8re7 (10) ME fur y-vcould 
formulate several theories of acci- 
dent, to find for defendant unless all 
are predicated on its negligence. Mo- 
bile & O. R. Co. v. Williams, 139 So. 
3387, 224 Ala. 125. (11) To find for 
defendant if death resulted from un- 
determined one of several probable 
causes, some not involving negligence 
charged. Mobile & O. R. Co. v. Wil- 
liams, supra. (12) That negligence 
cannot be proved by circumstantial 
evidence, unless circumstances are 
shown. Mobile & O. R. Co. v. Wil- 
liams, 121 So. 722, 219 Ala. 238. .: (18) 
Failure to give crossing whistle 
would not be proximate cause of ac- 
cident when whistle for station had 
been given. Missouri Pac. Ry. Co. v. 
Robertson, 278 S.W. 357, 169 Ark. 
957. (14) If plaintiff was struck be- 
fore the train crew knew of his ap- 
proach, “you cannot look to any neg- 
ligence charged in failing to stop 
the engine in determining the respon- 
sibility for the collision.” Davis v. 
Smitherman, 96 So. 208, 209 Ala. 244. 
(15) Circumstances which would re- 
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requested instruction may state a correct proposi- 
tion of law;** and a request to instruct should not 
be argumentative although based upon a discussion 
in the opinion of a court of last resort.*® 


quire verdict for -defendant. Ala- 
bama Great Southern R.-Co. v. Ensley 
Transfer & Supply Co., 100 So. 342, 
211 Ala. 298. (16) In determining 
certain questions of negligence and 
contributory negligence, the jury 
“can consider” or ‘will look to” cer- 
tain facts, if they be facts, together 
with all the other evidence. Alabama 
Consol. Coal & Iron Co. v. Heald, 53 
So. 162, 168 Ala. 626. (17) Com- 
parative negligence. Swanson _ v. 
Chicazow City Rye .Co: 90 Naw 210) 
242 Till. 388 faff 148 Tll.App. 135]. 
(18) Mere proof that injury could 
have occurred as alleged does not 
warrant conclusion it did so occur. 
Donald v. Swann, 137 So. 178, 24 Ala. 
App. 463 [cert den:137 So. 181, 223 
Ala. 493]. (19) Plaintiffs were bound 
to prove proper medical attention 
‘was given within reasonable time 
after injury. Morro v. Brockett, 145 
A. 659, 109 Conn. 87. (20) Fright due 
to defendant’s employee shooting a 
dog in the presence of ‘plaintiff’s 
wife. Alabama Fuel & Iron Co. v. 
Baladoni, 73 So. 205, 15 Ala.App. 316. 
(21) Consideration of particular facts 
in determining whether mental an- 
guish was suffered from delayed de- 
livery of telegram. Western Union 
Telegraph Co. v. Benson, 48 So. 712, 
Thoma 254. (22 oe Jury. could lnot 
assess damages for mental pain and 
anguish. Western Union Telegraph 
Co. v. Griffith, 50 So. 91, 161 Ala. 241. 
(23) That opinion of attesting wit- 
nesses as to testatrix’s sanity is of 
no more weight than if they had not 
attested will. Houston v. Grigsby, 
116 So. 686, 217 Ala: 506. (24) De- 
fining undue _ influence. Wear =v. 
Wear, 76 So. 111, 200 Ala. 345. (25) 
Failure to state what constitutes un- 
due influence, but stating what does 
not.) Hale~v. Cox; 131 So. 233, 222 
Ala. 136. (26) Sufficient capacity to 
attend to ordinary business as indica- 
tion of sufficient capacity to make a 
valid will. Lewis v. Martin, 98 So. 
635, 210 Ala. 401. (27) Will of an 
aged and weak-minded person should 
-not be sustained, unless it appears 
that her property was fairly and vol- 
untarily disposed of. Shirley v. 
Ezell, 60 So. 905, 180 Ala. 352. (28) 
Jury cannot find that a person was 
old and infirm merely because she 
was fifty-six or fifty-seven years old. 
Central of Georgia Ry. Co. v. Bagley, 
55 So, 894, 173 Ala. 611. (29) Plea 
of self-defense was available to de- 
fendant who shot deceased in the 
back. Parke v. Dennard, 118 So. 396, 
218 Ala. 209. (30) Acquittal did not 
decide question as to legality of ar- 
rest of plaintiff suing for malicious 
prosecution. Goldstein v. Rau, 127 
A. 488, 147 Md. 6. (31) Mere inade- 
quacy of price may justify refusal of 
specific performance. Hankinson y. 
Hankinson, 147 S.E. 106, 168 Ga. 156. 
(32) Consideration of failure of pres- 
ident of corporation to check out 
funds, as indicating want of contract 
for salary. Alabama Lime & Stone 
Co. v. Adams, 119 So. 853, 218 Ala. 
647. (33) Contracts are presumed 
fair, and the party attacking them 
had the burden of proving | fraud. 
Underwood vy. Jordan, (Tex.Civ.App.) 
166 S.W. 88. (84) Consideration of 
particular facts in determining part- 
nership. Brown v. Cassidy-South- 
western Commission Co., (Tex.Civ. 
App.) 225 S.W. 833. (35) Employer’s 
acceptance of cash and note from em- 
ployee to apply on shortage would be 
material change in liability, invali- 
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Although 


dating indemnity bond. Indemnity 
Ins. Co. of North America v. Krone, 
9 S.W.(2d) 33, 177 Ark. 953)* 60 “ALL! 
R. 1493. (36) Plaintiff was not re- 
quired to prove the nature of chil- 
dren, as the jury is presumed to 
know such nature as well as wit- 
nesses. Thompson vy. Alexander City 
Cotton Mills Co., 67 So. 407, 190 Ala. 
184, Ann.Cas.1917A 721. (37) “Of the 
women who are mothers of nameless 
children, there are few indeed who 
would hesitate at fraud, or to whom 
perjury would be a crime.’ In re 
Gird’s Estate, 108 P. 499, 157 Cal. 534, 
137 Am SR 713i) > ¢8) Suny “should 
not ignore fact that plaintiff was in- 
terested witness. Hughes v. Hols- 
claw; (Ala.) 143 So. 564. (39) Jury 
“may look to” certain facts, if facts, 
in determining what weight they will 
attach to plaintiff's books and ac- 
counts in evidence. Penney v. Grant, 
79 So. 271, 16 Ala.App. 510. (40) Ju- 
rors might disregard altogether tes- 
timony of witnesses exhibiting prej- 
udice against defendant, and not tes- 
tifying truthfully. Benefit Ass’n of 
Railway Employees v. Armbruster, 
140 So. 356, 224 Ala. 302. (41) Com- 
ments on duty of jury, argumenta- 
tive in form and substance. Case v. 
Case, 238 IN.iW. (85, 212 Towa 1213: 
(42) Emphasizing frailty of human 
memory in consideration of testimo- 
ny. First Nat. Bank v. Morgan, 104 
So... 403,./213 Alas 0 125. (48) When 
witness states he looked and did not 
looked 


see, his testimony that he 
must be disregarded. Cooper v. 
Smith, 289 P. 614, 209 Cal. 562. (44) 


Insufficiency of encroachment to give 
notice of adverse claim that would 
support plea of limitations. Temple 
Lumber Co. v.’McFarland, (Tex.Civ. 
App.) 264 S.W. 298. (45) Fact that 
one of the parties was a corporation 
should not affect the verdict, and that 
there should be no sympathy or fa- 
vor shown plaintiff because of the 
relative financial condition of the 
parties. Fletcher v. Kansas City Rys. 
Co., (Mo.App.) 221 S.W. 1070. (46) 
Fact that decedent was registered in 
a hotel as a guest did not of itself 
rest the presumption that defendant 
or his servants knew he was asleep 
or occupying the room when fire broke 
out. West v. Spratling, 86 So. 32, 
204 Ala. 478. (47) Instruction that 
statement as to what absent witness 
would testify, admitted by the ad- 
verse party, is entitled to the same 
consideration as if the witness had 
testified to it. Ex parte Birmingham 
Ry., Light & Power Co., 64 So. 70, 
184 Ala. 580 [rev 62 So. 3867, 8 Ala. 
App. 555]. 

[e] Instructions not objectionable 
as argumentative.—(1) Instructions 
declaring appropriation to be for pub- 


lic use, and required by public in- 
terest. Chelan Electric Co. v. Wick, 
269 P. 827, 148 Wash. 


479 [appeal 
dism 50 S.Ct. 415.280) U.S. 108, 74, L. 
Ed. 212). (2) Burden of proof was 
on plaintiff to show the existence of 
insanity at the time the deed was 
executed before jury could find for 
plaintiff upon that issue. Armstrong 
v. Burt, (Tex.Civ.App.) 138 S.W. 172. 


Requests for and failure to give in- 
structions as affecting right of new 
oan see Appeal and Error §§ 754- 


44, Snyder v. Hudson, 4 S.W.(2d) 
410, 223 Ky. 525. 


45. Radwick v. Goldstein, 98 A. 


[§ 594 


argumentative instructions have been held not to be 
grounds for reversal,#® as where they are free from 
other fault,47 where they contain a correct propo- 


Flemister v. Cen- 


583, 90 Conn. 701; 
79 S.E. 148, 


tral Georgia Power Co., 
140 Ga. 511. 

[a] Rule qualified.—Where a re- 
quest to charge was taken from a 
United’ States supreme court decision, 
the court said: “It is, however, ar- 
gumentative in form, which may be 
meritorious in an opinion of a court 
of last resort, where a proposition is 
being supported by reason and au- 
thority, but it is not desirable when a 
trial judge is charging the jury, and, 
under the practice of this state, may 
amount to a positive error.” Flem- 
ister v. Central Georgia Power Co., 
79 S.H. 148, 151, 140 Ga. 511. 


[b] Argumentative language tak- 
en from supreme court opinions.—A 
court should not charge in the lan- 
guage of requests consisting of ar- 
gumentative language taken from 
opinions of the supreme court in the 
discussion of specific situations be- 
fore the court and the application of 
accepted general principles to them, 
and not in the statement of those 
principles. Radwick v. Goldstein, 98 
ANE 583.) VOMConnee Ol. 

Reading from opinions generally 
see infra § 597. 

46. Nashville Broom & Supply Co. 
v. Alabama Broom & Mattress Co., 
100 So. 132, 211 Ala. 192; Ritehey v. 
Jones, 97 So. 736, 210 Ala. 204; Bark- 
er v. Tennessee Coal, Iron & R. Co., 
66 So. 600, 189 Ala. 579; Councill v. 
Mayhew, 55 So. 314, 172 Ala. 295; 
Bray v. Ely, 17 So. 180, 105 Ala. 553; 
Trufant v. White, 13 So. 83, 99 Ala. 


526; Bell v. Kendall, 8 So. 492, 93 
Ala. 489; Waxelbaum v. Bell, 8 So. 
51 LOR MATa. S831) Hine Re > Clarks is= 


tate, 1ST VRer62O 5008 OMGa lneiod one | omen 
Darmody Co. v. Reed, 111 N.E. 317, 60 
Ind.App. 662. 


[a] Discretion of court.—(1) ‘In 
our practice the giving or refusal of 
such [argumentative ] instructions 
rests largely in the discretion of the 
court, which is not reversible error.” 
Bray v. Ely, 17 So. 180, 181, 105 Ala. 
553. (2) “The court was under no 
duty to give them [charges that were 
mere arguments], but its action in so 
doing would not work a reversal of 
the case.” Trufant v. White, 13 So. 
83, 86, 99 Ala. 526. 


{[b] Instructions as to degree of 
care aS question of argument to jury 
rather than for instruction by court 
but not erroneous. J. F. Darmody Co. 
v. Reed, 111 N.E. 317, 60 Ind.App. 662. 


[ec] Rule applied.—(1) In a will 
contest, an instruction that affection 
and desire to gratify another’s wishes 
are not such coercion as defeats at- 
tempted testamentary disposition, all 
the better instincts and emotions be- 
ing left in full play, and are harm- 
less, unless testator’s power of in- 
dependent action is overcome, is im- 
proper, as being argumentative, al- 
though not reversible error. Councill 
v. Mayhew, 55 So. 314, 172 Ala. 295. 
(2) “Plaintiffs have the burden of 
proof to meet, but the burden is not 
determined by the number of wit- 
nesses Swearing to a fact, but by 
witness or witnesses the jury be- 
comes convinced are telling the 
truth.”” Nashville Broom & Supply 
Co. v. Alabama Broom & Mattress Co., 
100) So. 132) 217 Ala. 192. 


47. Bell v. Kendall, 8 , 
93 Ala. 489. So. 492, 493, 


“Such charges, if free from other 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 594-595] 


sition of law,*8 and are otherwise unobjectionable,*® 


or if the charge, considered as a 


advised the jury as to the material issues in the 
case,°® or where the court states that its charge is 
only for the purpose of suggesting a method of con- 
sideration,®! the court is not required to give them,°? 
even if the argument contained is a legitimate one.*? 


But the judgment will be reversed 


fault, furnish no ground for reversal, 


whether given or refused.” Bell v. 
Kendall, supra. 

48. Ritchey v. Jones, 97 So. 736, 
210 Ala. 204; McCormick vy. Parriott, 


80 P. 1044, 33 Colo. 382. 


fa] Illustration.—Where a charge, 
although argumentative in part, stat- 
ed a correct proposition of law, while 
it might have been refused without 
error, it was not error to give it. 
Ritchey v. Jones, 97 So. 736, 210 Ala. 
204. 


49. 
1044, 


50. 


McCormick v. Parriott, 80 P. 
83 Colo. 382. 


McCormick v. Parriott, supra. 
51. Calcutt v. Gerig, 271 F. 220. 


fa] Rule stated.—An _ objection 
that instructions were argumentative 
so that the court’s opinion would nec- 
essarily ‘be inferred does not require 
reversal where the court stated that 
its charge was only for the purpose 
of suggesting the method of consid- 
eration, and that if it should omit any 
evidence or repeat it incorrectly, the 
jury should understand that it was 
mistaken, and should act on their own 


recollection. Calcutt v. Gerig, 271 F. 
220. 
52. Covington v. Little Fay Oil 


Co., 13 S.W.(2d) 306, 178 Ark. 1046; 
In re Clark’s Estate, 131 5Pa-639; 180 
Cal. 395: 

53. In re Clark’s Bstate, 
But see supra note 48 [a]. 

54. Cothran v. Moore, 1 Ala. 423. 

Misleading instructions as ground 
for reversal generally see infra § 599. 

55. Wabash Ry. Co. v. Perkins, 137 
Tll.App. 514 [aff 84 N.E. 677, 233 Tl). 
458]: Illinois Cent. R. Co. v. Collison, 
134 Ill.App. 443. 

56. Wabash Ry. Co. v. Perkins, 137 
gies 514 [aff 84 N.E. 677, 233 11. 


Supra, 


Correction of instructions generally 
see infra § 763. 


57. In criminal prosecutions see 
Criminal Law § 2361. 


58. See statutory provisions. 


59. Ala.—Harduval v. Mitchell, 127 
So. 168, 220 Ala. 595; Ritter v. Gib- 
son, 116 So. 158, 217 Ala. 3045) Gulf 
States Steel Co. v. Beveridge, 96 So. 
587, 209 Ala. 473. 


Ark.—St. Louis-San Francisco Ry. 
Co. v. Ransom, 32 S.W.(2d) 436, 182 
Ark. 701; Graves v. Jewel Tea Co., 
23 S.W.(2d) 972, 180 Ark. 980; Kansas 
City Southern Ry. Co. v. Whitley, 213 
S.W. 369, 139 Ark. 255. 


Cal.—Ramos v, Service Bros., 5 P. 
(2d) 628, 118 Cal.App. 482; Gootar 
v. Levin, 293 P. 706, 109 Cal. ‘App. T03;4 
Garrison v. Pearlstein, CPN Gy oaks 68 
Cal.App. 334; In re Ramey’s Hstate, 
O17 Ps 11135, 62 Cal App. 413; 

Colo.— Beaver Creek School Land 
Ditch Co. v. Elling, 148 P. 2738, 27 
Colo.App. 252. 

Fla.—Florida Ry. Co. v. Dorsey, 52 
So. 968, 59 Fla. 260. 

Ga.—Fidelity & Deposit Co. of 
Maryland v. State Highway Depart- 
ment, 163 S.E. 174, 174 Ga. 443; Har- 
rison v. Mayo, 151 S.E. 484, 169 Ga. 
799; Harrison vy. Hester, 129 S.EH. 528, 
160 Ga. 865; Georgia & F. Ry. Co. v. 
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whole, properly 


Reported Cases, 


where argumen- 


! structions’? if 


Tapley, 87 S.E. 473, 144 Ga. 453, L.R. 
A.1916C 1020; Hutchinson Shoe Co. v. 
Elko Mercantile Co., 84 S.E. 453, 143 
Ga. 170; Lilly v. Citizens’ Bank & 
Trust Co., 162 S.E. 639, 44 Ga.App. 653; 
Georgia, F. & A. R. Co. v. Purviance, 
156 S.E. 731, 42 Ga.App. 519; Long v. 
Robertson, 154 S.E. 464, 41 Ga.App. 
712; Southern Ry. Co. v. Atlantic Ice 
& Coal Co., 149 S.E. 71, 40 Ga.App. 103; 
Clay v. Brown, 142 S.E. 911, 38 Ga. 
App. 157; Hamerick v. Stewart, 114 
S.E. 723, 29 Ga.App. 220; Hines v. 
Green, 101 S.E. 757, 24 Ga.App. 575; 
Shields v. Carter, 96 S.E. 330, 22 Ga. 
App. 507; City of Sparta v. Smith, 84 
S.E. 151, 15 Ga.App. 656; Western Un- 
jon Telegraph Co. v. Harris, 64 S.E. 
1123, 6 Ga.App. 260. 


Idaho.—Stephenson y. Pioneer Irr. 


Dist., 288 P. 421, 49 Idaho 189, 69 A. 
LR. 1225. 

Ill.—Green y. L. Fish Furniture Co., 
111 N.E. 725, 272 Till. 148; Reisch v. 
People, 82 N.E. 321, 229 Tll. 574; Mar- 
tin v. Starr, 255 Ill.App. 189; Wil- 
liams v. Kaplan, 242 Ill.App. 166; 


Bohm v. Dalton, 206 Ill.App. 374; Var- 
ney v. Ajax Forge Co., 204 Ill.App. 
208; Daly v. New Staunton Coal Co., 
203 Ill.App. 164 [aff 117 N.E. 413, 280 
Ill. 175]; ‘Watson v. Kammeier, 203 
Ill.App. 31; Wagner v. Chicago, R. I. 
& P. Ry. Co., 200 Ill.App. 305 [aff 115 
N.E. 201, 277 Ill. 114]; Renner v. St. 
Louis, I. M. & S. Ry. Co., 197 [1l.App. 
11; Baton v. Marion County Coal Co., 
173 Ill.App. 444 [aff 101 N.E. 58, 257 
Hl. 5671; Adams (x. Jurich coral, 
App. 522; Vetrovec v. Meyers, 158 Ill. 
App. 391; Wells v. Baltimore & O. S. 
W. R. Co., 153 Tll.App. 23. 
Ind.—Vandalia Coal Co. v. Moore, 
121 N.E. 685, 69 Ind.App. 311. 
Iowa.—Haines v. M. S. Welker & 
Co., 165 N.W. 1027, 182 Iowa 431. 
Minn.—Lustik v. Walters, 211 N.W. 
311, 169 Minn. 318; Allen v. Johnson, 
175 N.W. 545, 144 Minn. 333. 
Mo.—Kippenbrock yv. Wabash R. 
Co., 194 S.W. 50, 270 Mo. 479: 
Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266. 


N.H.—Lindell v. Stone, 94 A. 963, 
Ti ENED DS 2s 

N.J.—Kratzsch v. Graditor, 155 A. 
465, 9 N.J:-Mise. 726; Bradley v. 


Shreve, 142 A. 642, 6 N.J.Misc. 729. 


Okl.—Devonian Oil Co. v. Smith, 
254 P. 14, 124 Okl. 71. 

Or.—Waite v. Suislaw Boom Co., 
237 P. 664, 115 Or. 316; Hoag v. Wash- 
ington-Oregon Corporation, 144 P. 574, 
147 P. 756, 75 Or. 588. 


S.C.—Keel v. Seaboard Air Line 
Ry., 95 S.E. 64, 108 S.C. 475; Gossett 
v. Western Union Telegraph Co., 79 S. 
BY 7309, 95 S.C. 39 Ce 


Tex.—Gause-Ware Funeral Home v. 


McGinley, (Civ.App.) 21 S.W.(2d) 347; 
Rick v. Farrell, (Civ-App.) 266 S.W. 
522. , 


Wash.—Lindsey v. Elkins, 
447, 154 Wash. 588. 


[a] Statutes properly read into in- 
structions.—(1) Speed of motor vehi- 
cles (Graves v. Jewel Tea Co., 23 S.W. 
(2d) 972, 180 Ark. 980) (2) as prima 
facie evidence of unreasonable speed 
(Lustik v. Walters, 211 N.W. 311, 169 
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tative instructions are of a character calculated to 
mislead the jury,°* or if prejudice results,°® unless 
the harmful effect is removed by other instructions.°® 


[§ 595] 6. Reading from Statutes, 


Ordinances, 


or Authorities®’—a. Statutes. As 


a general rule, where it is not prohibited,’* it is not 
erroneous for the court to read statutes into its in- 


the statutes so read are perti- 


Minn. 313). (3) Lights on standing 
vehicles. Bradley v. Shreve, 142 A. 
642, 6 N.J.Mise. 729. (4) Duty of 
driver of automobile approaching pe- 


destrian at street intersection. Al- 
len v. Johnson, 175 N.W. 545, 144 
Minn, 333. (5) On contributory negli- 
gence of automobile passenger. St. 


Louis-San Francisco Ry. Co. v. Ran- 
som, 32 S.W.(2d) 436, 182 Ark. 701. 
(6) Injuries done generally by opera- 
tion of trains. Georgia & F. Ry. Co. 
v. Tapley, 87 S.E. 473, 144 Ga. 453, L. 
R.A.1916C 1020. (7) Portion of Em- 
ployers’ Liability Act. TOV ave 
Washington-Oregon Corporation, 144 
PL DAY WAT Pe 56,1 DOrss So. mace 
Federal statute on employers’ liabil- 
ity where railroad employee engaged 
in interstate commerce was injured. 
Wagner v. Chicago, R. I. & P. Ry. Co., 
200 Ill.App. 305 [aff 115 N.E. 201, 277 
Ill. 114]. (9) Setting forth the entire 
section of a statute in an instruction, 
even though the evidence shows a vi- 
olation of but some of its provisions. 
Haton v. Marion County Coal Co., 173 
Ill.App. 444 [aff 101 N.E. 58, 257 Tl. 
567]. (10) Damages are compensa- 
tion for injury in assault and battery 
suit. Clayy.vi Brown, (1/42) Suny) 9iae 
38 Ga.App. 157. (11) Statute allow- 
ing recovery for mental anguish. 
Gossett v. Western Union Telegraph 
€o.; 79S. EE 3095195 S: Cy 3oten(t 2) Ane 
ditor’s duties. Harrison v. Mayo, 151 
S.E. 484, 169 Ga. 799. (138) Statute de- 
fining ‘undue influence.’’ In re Ra- 
mey’s Estate, 217 P. 135, 62 Cal.App. 
413. (14) Mistake relievable in equi- 
ty. Harrison v. Hester, 129 S.E. 528, 
160 Ga. 865. (15) Determining pre- 
ponderance of evidence. Shields v. 
Carter, 96 S.H. 330, 22 Ga.App. 507. 
(16) Portions of Dramshop Act in 
actions for violation thereof. Vetro- 
vec v. Meyers, 158 Ill.App. 391.: To 
same effect Watson v. Kammeier, 203 
Tll.App. 31; Adams v. Jurich, 160 Ill. 
App. 522. 


[b] Verbiage.—(1) Instruction in 
exact language of statute is not erro- 
neous (Gootar v. Levin, 293 P. 706, 
109 Cal. 708; Garrison v. Pearlstein, 
PMN Ee BMss hs 68 Cal.App. 334; Davis v. 
Cain, 97 So. 305, 86 Fla. 18; Florida 
Ry. Co. v. Dorsey, 52 So. 963, 59 Fla. 
260; Greene v. L. Fish Furniture Co., 
111 N.E. 725, 272 Ill. 148; Reisch ‘v. 
People, 82 N.E. 321, 229 Ill. 574; Sells 
v. Grand Trunk Western Ry. Co., 206 
Ill.App. 45; Warren v. Jackson, 204 
Tll.App. 576; McCormick vy. Decker, 
204 Ill.App. 554; Wells v. Baltimore & 
OFLSEOWLER- Co. 538 EMSA pp. 223) G2) 
and may generally be regarded as 
sufficient (Van Meter v. Gurney, 240 
Ill.App. 165) (3) when the statute has 
been correctly construed (Devonian 
Oil Con va Smith); 254 P) 142 4oORl!, 
71). (4) Statute relating to evidence 
necessary to show mistake justifying 
reformation. Fidelity & Deposit Co. 
of Maryland y. State Highway De- 
partment, 163 S.E. 174, 174 Ga. 443. 
(5) Statute on presumption of liabil- 


ity for loss by common. carrier. 
Southern Ry. Co. v. Atlantic Ice & 
Coal Co., 149 S.E. 71, 40 Ga.App. 103. 


(6) Statute making county orders ne- 
gotiable. Lilly v. Citizens’ Bank & 
Trust Co., 162 S.E. 639, 44 Ga.App. 653. 
(7) Speed of automobile. Martin v. 
Starr, 255 Ill.App. 189; Bohm v. Dal- 
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nent,®° justified by the evidence,*! confined to the is- | sues,®? where their meaning as applied to the facts in 


ton, 206 Ill.App. 374. (8) Duty of au- 
tomobile driver entering state high- 
way intersection on which stop signs 
are erected. Schrage v. Miller, 242 N. 
W. 649, 123 Neb. 266. (9) Person’s 
liability for torts committed by his 
wife, child, or servant by his com- 
mand or within the scope of his busi- 
ness. Hamrick v. Stewart, 114 S.E. 
723, 29 Ga.App. 220. (10) Statute re- 
lating to red and white lights in a 
mine. Daly v. New Staunton Coal Co., 
203 Ill.App. 164 [aff 117 N.E. 413, 280 
Ill. 175]. (11) Exact duplication of 
definition of actionable fraud. Rick 
v. Farrell, (Tex.Civ.App.) 266 S.W. 
522. (12) Railroad’s duties. Kansas 
City Southern Ry. Co. v. Whitley, 213 
S.W. 369, 139 Ark. 255. (13) Statute 
referring to implied promise to pay for 
services accepted. Georgia, F. & A. R. 
Co. v. Purviance, 156 So. 731, 42 Ga. 
App. 519. (14) Instruction respecting 
number of witnesses whose testimo- 
ny does not “produce conviction,” 
following code language without defin- 
ing preponderance of evidence. Ra- 
mos v. Service Bros., 5 P.(2d) 623, 118 
Cal.App. 432. (15) Statute as to dim- 
inution of damages. Kippenbrock v. 
Wabash R. Co., 194 S.W. 50, 270 Mo. 
479. (16) Informatory instruction in 
language of statute. Taylor v. South- 
ern Ry. Co., 259 Ill.App. 271 [rev on 
other grounds 182 N.F. 805, 350 Il. 
139]. (17) Although court may give 
instruction in language of statute 
(Lindsey v. Elkins, 283 P. 447, 154 
Wash. 588), (18) which may be suffi- 
cient (Keel v. Seaboard Air Line Ry., 
95 S.E. 64, 108 S.C. 475), (19) it is not 
required to (Lindell v. Stone, 94 A. 
963, 77 N.H. 582; Lindsey v. Elkins, 
supra), (20) and failure to follow ex- 
act statutory language when reading 
given charges to jury is not error 
(Ritter y. Gibson, 116 So. 158, 217 Ala. 
304). 

[ec] Omission of words.—(1) 
Where the payee of an Iowa note 
transferred it to a resident of Nebras- 
ka to defeat Iowa exemptions, quota- 
tion of a statute in an instruction 
making plaintiff guilty of a misde- 
meanor and punishable, omitting the 
words following “by a fine,’ was not 
erroneous. Haines v. M. S. Welker 
& Co., 165 N.W. 1027, 182 Iowa 431. 
(2) Direction of attention to a statute 
declaring it to be a misdemeanor to 
obstruct a public road was not erro- 
neous for the omission of ‘‘and not 
remove the same within six hours.” 
Gulf States Steel Co. v. Beveridge, 
96 So. 587, 209 Ala. 473. 

[d] Omission of portion of statute 
relating to maintenance of highway 
stop signs, not in issue, was not er- 
roneous. Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266. 

fe] Statutes “substantially” given. 
—(1) Substantial copying of statute 
in action for damage caused by seep- 
age of water. Stephenson v. Pioneer 
Irr. Dist., 288 P. 421, 49 Idaho 189, 
69 A.L.R. 1225. (2) Federal Employ- 
ers’ Liability Act (U. S. Comp. St. §§ 
8657-8665) not literally read were 
substantially given. Hines v. Green, 
101 S.B. 757, 24 Ga.App. 575. (3) As 
to what constitutes partnership. 
Hutchinson Shoe Co. v. Elko Mercan-- 
tile Co., 84 S.H. 453, 148 Ga. 170. (4) 
Recovery for misrepresentations. 
Harduval v. Mitchell, 127 So. 168, 220 
Ala. 595. 

{f] Instruction is generally good 
if it fairly follows in phraseology the 
language of the statute imposing a 
duty for failure to perform, which 
liability attaches in case damage re- 
sults. Beaver Creek School Land 
Ditch Co. v. Elling, 148 P. 273, 27 Colo. 


App. 252. 

{g] Substitution of “her” for 
“him” in reading statute was harm- 
less. In re Ramey’s Estate, 217 P. 
135, 62 Cal.App. 413. 


{h] Necessity of submission of 
statute in entirety.—A statute requir- 
ing motor vehicles to be equipped 
with horn, if submitted to the jury, 
should be given in its’ entirety. 
Gause-Ware Funeral Home v. McGin- 
ley, (Tex.Civ.App.) 21 S.W.(2d) 347. 

{i] Extensive statute.—While the 
recital of an extensive statute in an 
instruction is not good practice, it 
was not erroneous. Wing v. Smith, 
190 Ill.App. 275. 

{j] Although municipal ordinance 
prescribed method and cause for re- 
moval of street obstruction, it was 
not error to charge statutory defini- 
tion of nuisance to aid in understand- 
ing the rights of the parties. City of 
Sparta.-v.° Smith, 84 SiE. 151, 15° Ga. 
App. 656. 


606. U.S.—Sommer v. Carbon Hill 
Coal Co.,4107.5b). 23 0,946 C. OnAle 255: 


Conn.—Skaling vy. Sheedy, 126 A. 
721, 101 Conn. 545, 36 A.L.R. 540. 


Ga.—Holland v. Bell, 96 S.E. 419, 
148 Ga. 277; McNatt v. McRae, 45 S. 
BE. 248, 117 Ga. 898; Cochran v. Jones, 
11 S.E. 811, 85 Ga.'.678: 

Ill.— Deming v. City of Chicago, 151 
N.E. 886, 321 Ill. 341; Dierr v. City 
of Freeport, 239 Ill.App. 560. 


Iowa.—Kitteringham vy. Dance, 
N.W. 612, 58 Iowa 632. 


Mich.—Johnson vy. Schultz, 41 N.W. 
865, 74 Mich. 75. 


Ohio.—Toledo Consol. St. R. Co. v. 
Mammet, 13 Ohio Cir.Ct. 591, 6 Ohio 
Cir.Dec. 244. 


Okl.—Manglesdorf Seed Co. v. Wil- 
liams, 247 P. 413, 118 Okl. 258; Man- 
glesdorf Seed Co. v. Busby, 247 P. 
410, 118 Okl. 255. 


fa] Rules of evidence, prescribed 
by statute, may be given in charge to 
the jury, where pertinent under the 
pleadings and facts. Holland vy. Bell, 
96 S.E. 419, 148 Ga. 277. , 

[b] Charge to disregard inapplica- 
ble portions of statute was not erro- 
neous for failure to point out inappli- 
cable part. Long v. Robertson, 
S.E. 464, 41 Ga.App. 712. 


[c] Statutes erroneously read.— 
(1) Statute intending to show that 
plaintiff and defendant were operating 
under particular statute at a particu- 
lar time, and a statute which abolish- 
ed common-law right of action for in- 
juries such as plaintiff claimed to 
have sustained. Ivanhoe v. Buda Co., 
247 Ill.App. 336. (2) Statute provid- 
ing that, where entire injury is to 
feelings, no measure of damages can 
be prescribed except enlightened con- 
science of impartial jurors where the 
action was for eviction. Copeland v. 
Tyus & Prevatt, 89 S.H. 188, 18 Ga. 
App. 196. (8) Statute relating to the 
sale of pure seeds where there was 
no allegation or proof that certain 
seeds were “faulty or defective’ with- 
in the meaning thereof. Manglesdorf 
Seed Co. v. Williams, 247 P. 413, 118 
Okl. 258; Manglesdorf Seed Co. v. 
Busby, 247 P. 410, 118 Okl. 255. (4) 
Statute prohibiting use of barbed 
wire fences in an action based on 
common-law negligence. Skaling v. 
Sheedy, 126 A. 721, 101 Conn. 545, 36 
A.L.R. 540. 

[ad] Statute was properly refused 
where it would not have enlightened 
the jury on the issues’ involved. 
Dierr v. City of Freeport, 249 Ill.App. 
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154, 


560. 


61. Hepner y. Libby, McNeill & 
Libby, 300 P. 830, 114 Cal.App. 747; 
Queirolo v. Pacific Gas & Electric Co., 
(App.) 295 P. 882 [superseded 300 P.. 
487, 114 Cal.App. 610]; Wray v. Great 
Falls Paper Co., 234 P. 486, 72 Mont. 
461; Lord v. Roberts, 165 N.W. 892, 
102 Neb. 49; Chiapparine v. Public 
Service Ry. Co., 103 A. 180, 91 N.J. 
Law 581. 

[a] So much of statute as relates 
to evidence may be quoted in instruc- 
tions without error. Lord v. Roberts, 
165 N.W. 892, 102 Neb. 49. 


[b] Evidence that speed was ex- 
cessive and that truck was not under 
control justified instructions quoting 
from Motor Vehicle Act. Queirolo v. 
Pacific Gas & Plectric Co., (App.) 295 
P. 882 [Superseded 300 P. 487, 114 Cal. 
App. 610]. 


[c] Statute requiring street car 
motorman approaching crossings to 
sound bell was not erroneous where 
warranted by the evidence. Chiappa- 
rine v. Public Service Ry. Co., 103 A. 
180, 91 N.J.Law 581. 


{d] Statutory explanation of actu- 
al and presumed malice was not ob- 
jectionable as authorizing award of 
exemplary damages for malice in law 
as well as in fact which the evidence 
did not authorize. Wray v. Great 
eat Paper Co., 234 P. 486, 72 Mont. 
461. 


[e] Reading of statute held proper 
under evidence.—Hepner y. Libby, 
McNeill & Libby, 300 P. 830, 114 Cal. 
App. 747. To same effect Quéeirolo v. 
Pacific Gas & Electric Co., 300 P. 487, 
114 Cal.App. 610. 


62. Ala.—Clayton v. Glasscock, 127 
So: 538; 221 Ala.” 3: 


Cal.—Steers v. City and County of 
San Francisco, 5 P.(2d) 32, 118 Cal. 
App. 361; Moss v. Stubbs, 295 P. 572, 
296 P. 86, 111 Cal.App. 359. 


Ga.— Central of Georgia Ry. Co. v. 
De Loach, 89 S.E. 433, 18 Ga.App. 362 
[rev on other grounds 388 S.Ct. 423, 
246 U.S. 655, 62 L.Ed. 924]. 


Ill.— Rost v. F. H. Noble & Co., 147 
N.E. 258, 316 Ill. 357 [rev 232 Ill.App. 
430]; Corlett v. Illinois Cent. R. Co., 
241 Tll.App. 124; Dierr v. City of 
Freeport, 239 Ill.App. 560. 


Iowa.—Cooley v. Killingsworth, 228 
N.W. 880, 209 Iowa 646. 


Neb.—Schrage v. Miller, 242 N.w. 
649, 123 Neb. 266; Henkel v. Bou- 
dreau, 130 N.W. 753, 88 Neb. 784. 


[a] Reading of statutes erroneous 
as inapplicable to issues.—(1) Clay- 
ton v. Glasscock, 127 So. 538, 221 Ala. 
3; Moss v. Stubbs, 295 P. 572, 296 P. 
86, 111 Cal.App. 359; Henkel yv. Bou- 
dreau, 130 N.W. 7538, 88 Neb. 784. (2) 
Incorporation of several sections of 
Child Labor Act, which covered sev- 
eral printed pages and only small part 
of which were applicable, was im- 
proper in action for death of minor il- 
legally employed. Rost vy. F. H. No- 
ble & Co., 147. N.E. 258, 816 Tl. 357 
[rev 2382 Ill.App. 430]. 


_ [b] Verbiage—(1) Although an 
instruction in the language of the 
statute is good if applicable to the 
facts (Corlett v. Illinois Cent. R. Co., 
241 Tll.App. 124), (2) refusal to in- 
struct in the language thereof is not 
error where the statute is inapplica- 
ble (Dierr v. City of Freeport, 239 Ill. 
App. 560). 

[c] Statute allowing recove for 
detriment suffered and giving Erie 
ry definition of negligence was con- 
fined to issues. Steers yv. City and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the case is not susceptible of more than one construe- 
tion,®°* and the jury are not misled** or confused*®® 
thereby; and where an instruction quoting a statute 
merely informed the jury as to what the law was, re- 
However, if sections 
read were not pertinent and were inadmissible, the 
judgment will not be reversed if the error was not 
prejudicial,®* if the jury were not misled as to the ma- 
terial issues of fact,®® or, if defendant’s rights were 
not prejudiced, where the court on appeal is prohibit- 
ed®® from reversing any judgment unless it appears 


fusal to give it was error.®® 


County of San Francisco, 5 P.(2d) 32, 
118 Cal.App. 361. 


[d] Provisions of motor vehicles 
act were inapplicable to school house 
being moved along a street, and re- 
fusal of the court to read such provi- 
Sions to the jury was not error. Klop- 
Her V-—DiJ..cco 4 Sullivan, Cosa(Cal. 
DDE) owen (2a soos 


[e] Necessity of instructing as to 
applicable portions of section charg- 
ed. Central of Georgia Ry. Co. v. De 
Loach, 89 S.E. 433, 18 Ga.App. 362 [rev 
on other grounds 38 S.Ct. 423, 246 U. 
S. 655, 62 L.Ed. 924]. 


G3;- Lonisiana & <A. Ry.) .Co.-“v. 
Woodson, 192 S.W. 174, 177, 127 Ark. 
Bout) MOWiSn ly Me Ss. Sin dR ya Co; EV. 
Elrod, 173 S.W. 836, 116 Ark. 514. 


“Unless the meaning of the statute 
as applied to the facts in the case is 
susceptible of more than one con- 
struction, it is not error to read such 
a statute to the jury.” Louisiana & 
A. Ry. Co. v. Woodson, supra. 


fa] It is unnecessary to interpret 
statute where only one construction 
thereof is adopted in the action. St. 
Louis, I. M. & S. Ry. Co. v. Elrod, 173 
S.W. 836, 116 Ark. 514. 


64 Ark.—Arkansas Shortleaf Lum- 
ber Co. v. Wilkinson, 232 S.W. 8, 149 
Ark. 270. 


Cal.—O’Brien vy. Edens, (App.) 13 P. 
(2d) 754. 


Ga.—Shankle vy. Crowder, 163 S.E. 
180, 174 Ga. 399; Pilgrims Health & 
Life Ins. Co. v. Smith, 152 S.H. 592, 41 
Ga.App. 287. 


Tll.—Stamas v. Waskow,. 250 Ill. 
App. 364; Corelis v. Chicago, B. & Q. 
R. Co., 244 Ill.App. 47. 


Ind.—Toledo, St. L. & W. R. Co. v. 
Miller, 88 N.E. 968, 44 Ind.App. 227. 


Ohio.—Reed v. Hensel, 159 N.E. 843, 
26 Ohio App. 79. 


[a] Reading of statute held not 
misleading to jury.—(1) O’Brien v. 
Edens, (Cal.App.) 13 P.(2d) 754. (2) 
Particular kinds of incapacity in will 
caveat proceeding. Shankle v. Crow- 
Ger, 63.0 SB eL80F  LT4eGasn399: 
(3) Nonfraudulent failure to state 
material fact does not void, but will- 
ful concealment. of fact enhancing 
risk avoids, policy. Pilgrims Health 
& faite. Insie Cot v.eSmithwyl52>) Sib. 
592, 41 Ga.App. 287. (4) Instruction 
in statutory language, although fail- 
ing to state that presumption of neg- 
ligence stated could be rebutted. 
Corelis v. Chicago, B. & Q. R. Co., 244 
Ill.App. 47. (5) Language of statute 
relating to contributory negligence. 
Toledo, St. L. & W. R. Co. v. Miller, 
88 N.E. 968, 44 Ind.App. 227. (6) Ref- 
erence to statement of law as code 
provision similar to ordinance instead 
of as ordinance. Reed vy. Hensel, 159 
N.E. 843, 26 Ohio App. 79.° (7) Statute 
relating to red and white lights in 
mine. Daly v. New Staunton Coal 
Co., 203 iTeApp. 164 [aff 117 N.E. 413, 
980 Ill. 175]. 
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[b]° Instruction incorporating 
statute held misleading.—(1) Stamas 
v. Waskow, 250 Ill.App. 364. (2) Al- 
though an instruction which was a 
literal copy of a particular statute 
was correct as an abstract proposition 
of law, it was error to give it with- 
out hypothetical statements showing 
how it would be applicable to the 
facts developed, for, as given, it was 
misleading, and tantamount to a per- 
emptory instruction, and in conflict 
with other instructions. Arkansas 
Shortleaf Lumber Co. v. Wilkinson, 
232 S.W. 8, 149 Ark. 270. 


Effect of misleading see infra § 599. 


65. Hines v. Green, 101 S.E. 757, 24 
Ga.App. 575. 


Effect of confusing see infra § 599. 


66. Lowrance v. Lowrance, (Ind. 
App.) 182 N.E. 273. 


[a] Rule applied in an action 
based on an alleged common-law mar- 
riage where the court refused an in- 
struction merely quoting the statuto- 
ry provision that absence of legal for- 
malities does not avoid the marriage 
if either party believed it was legal. 
Lowrance v. TOW A UOS, (ind. App.) 
182 N.E. 278. 


67. Missouri Pac. R. Co. v. Ben- 
nings, (Ark.) 53 S.W.(2d) 599. 

68. Pope v. Pope, 22 S.H. 245, 95 
Ga. 87. 

69. See statutory provisions. 


76. Hollenbeck v. Missouri Pac. R. 
Co., (Mo.) 34 S.W. 494. 


71. Atlantic Coast Line R. Co. v. 
Canty, “Wi S:H.. 659," 12) GasA pp. “4b lis 
International & G. N. Ry. Co. v. Ban- 
dy, (Tex.Civ.App.) 163 S.W. 341. See 
also Halladayv. Murphysboro Supply 
Co., 203 Ill.App. 142. 


[a] Necessity of using language 
of statute.—The rule of a statute to 
the effect that, if plaintiff could have 
avoided injury by exercise of ordinary 
care, he cannot recover, should. be 
given in the language of such statute 
where evidence in behalf of defendant 
raises such defense. Atlantic Coast 
Line ®. Co, vy. Canty; 77-28. B. 659s ha2 
Ga.App. 441. 


72. White Sewing Machine Co. v. 
Horkan, 86 S.E. 257, 17 Ga.App. 48; 


Wallis v. Heard, 86 S.E. 391, 16 Ga. 
App. 802; Butler v. Gill, 127 P. 439, 
34 Okl. 814. 


[a] Specific reference held errone- 
ous.—An instruction in the words: 
“Wor further instruction as to the 
law, I respectfully refer you to sec- 
tions 1, 2, 3, and 6 of chapter 37, 1893, 
page 595, of Oklahoma Statutes,” was 
reversible error. Butler v. Gill, 127 
P. 439, 34 Okl. 814. 


73. Presley v. Actus Coal Co., 289 
S.W. 474, 477, 172 Ark. 498; Cooley v. 
Killingsworth, 228 N.W. 880, 209 lowa 
646. 

“This court has held that it is er- 
ror for the trial court to give stat- 
utes without an explanation thereof 
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that error was committed materially affecting the 
merits of the action.7° 
er to refer to a statute, its provisions,‘* but not 
merely the code section numbers,*? should be stated 
and the statute explained if an explanation is nec¢- 
essary,’? and the jury informed as to the bearing 
its provisions have on the case;74 and it has been 
held erroneous to instruct in the exact language of 
a statute without qualifying it,7° or to instruct in 
the language of a statute the meaning of which 
an ordinary juror is unable to understand.*® 


But when it becomes prop- - 


How- 


in connection with the facts where an 
explanation was necessary. An ex- 
planation would have been necessary 
here.” Presley v. Actus Coal Co., su- 
pra [cit Kansas City Ry. Co. v. Beck- 
er, 39 S.W. 358, 63 Ark. 477]. 


[a] Requested instruction was 
properly refused where it did not set 
out sections of the statute mentioned, 
and did not request an explanation 
thereof making them applicable to the 
facts adduced in evidence. Presley v. 
Actus Coal Co., 289 S.W. 474, 172 Ark. 
498. 


[b] Submission of question in lan- 
guage of statute too general left the 
jury to speculate, and was erroneous. 
Cooley v. Killingsworth, 228 N.W. 880, 
209 Iowa 646. 


74. Wise v. Schneider, 88 So. 662, 
205 Ala. 537; Blanos v. Kulesva, 141 
A. 106, 107 Conn. 476; Central of 


Georgia Ry. Co. v. De Loach, 89 S.E. 
433, 18 Ga.App. 362 [rev on other 
grounds 38 S.Ct. 423, 246 U.S. 655, 62 
L.Ed. 924]; International & G. N. Ry. 
Co. v. Bandy, (Tex.Civ.App.) 163 S.W. 


341. See also Devine v. L. Fish Fur- 
niture Co., 189 Ill.App. 136. 
[a] Where statute prescribes du- 


ties of drivers of vehicles on public 
roads, it is proper for the trial court 
to instruct the jury as to the legal 
duties thus imposed. Wise v. Schnei- 
der, 88 So. 662, 205 Ala. 537. 


[b] Insufficient information as to 
statute read as reversible error.— 
Where the court was only required to 
read a statute. relating to require- 
ments for an automobile operator’s 
license unless the driver is receiving 
instruction, and to define “instruec- 
tion,” failure to do So was reversible 
error, as the jury should have been 
informed that those receiving ‘“in- 
struction” under the statute were 
only those receiving it to acquire suf- 
ficient skill to qualify as licensed op- 
erators. Blanos v. Kulesva, 141 A. 
106, 107 Conn. 476. 


75. Scott v. Vurdulas, 264 I1l.App. 
ret Riddle v. Mansager, 254 Ill.App. 
68. 


[a] Rule applied.—An instruction 
defining the right of way at intersec- 
tions in statutory language, without 
qualification as to circumstances, dis- 
tance, or speed, is error. Scott Nie 
Vurdulas, 264 Ill.App. 495. 


rechet Stansfield v. Wood, 231 Ill.App. 


[a] Thus it was error to instruct 
on the question of negligence in the 
operation of an automobile in the lan- 
guage of a statute making speed in 
excess of a certain number of miles 
per hour in certain districts “prima 
facie evidence” of unreasonable and 
dangerous speed, in view of a popular 
misunderstanding of the statute, and 
the inability of an ordinary juror to 
understand the meaning of “prima 
facie.” Stansfield v. Wood, 231 Ill. 
App. 586. 
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ever, where the statute is self-explanatory, and its 
meaning plain, the court is not required to state its 
legal effect,7* explain,‘® or apply it.7® Refusal of 
a requested charge for the court to instruct the jury 
as to effect of a particular statutory provision is 
justified when counsel fails to recite the provisions 
of the statute to which he desires the attention of 
the jury directed.*° And when the court instructs 
the jury to disregard inapplicable portions of stat- 
utes referred to, its failure to point out such por- 
tions is not error where the jury, upon a determina- 
tion of the facts established from the evidence, can 
readily determine what portions of such statutes 
are applicable to the evidence;*! and it has been 
held that, where reference was made to a section 
by number on which, from undisputed facts, the 
action was founded, the error can be regarded as 
harmless.82. Where a statute made a death certifi- 
cate presumptive evidence of the facts stated there- 
in, a litigant was entitled to an instruction in no 
stronger terms than the statute, coupled with a state- 
ment that such presumption was prima facie.®* It 
has been held erroneous to charge the jury in the 
language of the statute both as to what constitutes 
vice principals and fellow servants.** 


TRIAL 


[§§ 595-597 


Statute that has been modified and construed. Al- 
though an instruction in the language of a statute 
upon which a modified construction has been placed 
by the supreme court should be framed according- 
ly,8® and the jury instructed as to its legal effect,*® 
it is not erroneous to give a section in its exact 
language although it has been construed differently 
from the popular acceptation of the terms employed 
if it is fully explained in accordance with such con- 
struetion.°? 


[§ 596] b. Ordinances. It is proper for the court 
to instruct the jury as to the legal duties imposed 
by an ordinance,** and where a city ordinance is 
clear and explicit in its terms, it is not error to in- 
struct the jury thereon without explaining the ef- 
fect of the duties imposed thereby;*°® but the trial 
court was held not to have committed reversible 
error in failing to segregate from the mass of ma- 
terial requested particular ordinances contained 
therein.°° 


[§ 597] c. Reported Cases.°1 As a general rule 
it is not error for the court to read into its instruc- 
tions extracts from decisions®? that state the law 


77. Bruce v. Cook, 171 N.E. 424, 34 
Ohio App. 563, 565. 

“The court might have dwelt on the 
meaning and legal effect of this provi- 
sion, but was not required to do so.” 
Bruce v. Cook, supra. 

78. Lamke v. Harty Bros. Truck- 
ing Co., 114 A. 533, 96 Conn. 505. 

79. Lamke v. Harty Bros. Truck- 
ing Co., supra. 

e060. Thompson vy. Lancaster, 148 A. 
2000S IN JeMIse.* (1's 

81. Long v. Robertson, 
464, 41 Ga.App. 712. 

$2. Lane v. Chicago, etc., R. Co., 35 
Mo.App. 567. 

83. Benefit Ass’n of Ry. Employees 
v. Armbruster, 129 So. 78, 221 Ala. 
399. 

[a] Properly certified registers of 
death as evidence.—Benefit Ass’n of 
Ry. Employees v. Armbruster, 129 So. 
7%, 221 Ala. 399 (Code [1923] § 7674). 


84. Dimmick v. Utah Fuel Co., 164 
P. 872, 49 Utah 430. 


85. Waterbury v. Chicago, M. & St. 
P. Ry. Co., 207 Ill.App. 375. 


[a] “Otherwise it would be apt to 
mislead the jury.’ Waterbury v. 
Chicago, M. & St. P. Ry. Co., 207 Ill. 
App. 375, 281. 

86. Waterbury v. Chicago, M. & St. 
Pp, Ry. Co., supra. 

87. Western Union Telegraph Co. 
vy. Harris, 64 S.E. 1123, 1125, 6 Ga. 
App. 260. 

“Our Supreme Court has _ several 
times held that the Legislature in- 
tended to use in the statute the word 
‘and’ instead of the word ‘or,’ but cer- 
tainly it cannot be said to be errone- 
ous to give in charge in its identical 
terms the statutory provision of law 
which is the basis of a plaintiff's ac- 
tion if its real meaning is thereafter 
fully explained to the jury. Indeed, 
this is the proper method of instruc- 
tion upon the law. . . . The lan- 
guage used was construed somewhat 
as if one should say four cows or 
quadrupeds. Naturally, the quadru- 
peds would have to be cows, and all 
cows are quadrupeds. Therefore the 
language could be construed as four 
ee Eee 


154 S.E. 


cows and quadrupeds.” Western Un- 
ion Telegraph Co. v. Harris, supra. 


88. Wise v. Schneider, 88 So. 662, 
205 Ala. 537. 


[a] Rule applied to an ordinance 
prescribing the duties of persons 
driving vehicles over highways, with 
respect to the safety of other vehi- 
cles or persons. Wise vy. Schneider, 
88 So. 662, 205 Ala. 537. 


89. Kime v. Owens, 182 N.W. 398, 
191 Iowa 323. 


90. Wright v. Salzberger & Sons, 
254 P. 671, 81 Cal.App. 690. 


91. In criminal actions see Crimi- 
nal Law § 2361. 


Argumentative instruction based 
on opinion as erroneous see supra § 
594. 


92. Conn.—Capozzi v. City of Wa- 
terbury, 160 A, 435, 115 Conn. 107. 


D.C.—Johnson y. Baltimore, ete., R. 
Co., 6 Mackey 232. 


Ga.—Riggins v. Brown, 12 Ga. 271. 
Ind.—Lett v. Horner, 5 Blackf. 296. 


Mass.—Rothwell v. New York, N. 
1S Ibe Oa MISE | ety i ekoeiea hilly GNI Dh 783i CIR? 
Mass. 550. 


N.Y.—McManus v. Woolverton, 19 
ene B45) art S40 NE Oks wlio SauNise 
6 ‘ 


Ohio.—Liberty Highway Co. v. Mas- 
tin, 170 N.E. 604, 34 Ohio App. 183. 


S.C.—Sumter Trust Co. v. Holman, 
132 S.H. 811, 184 S.C. 412; Magill v. 
Southern Ry. Co., 78 S.E. 1033, 95 S.C. 
306. 


{a] Rule stated.—Where the court 
had properly instructed the jury in 
accord with principles of the case, up- 
on the question of contributory neg- 
ligence, it was clearly within its prov- 
ince to quote a paragraph from a su- 
preme court opinion if it saw fit in 
further setting forth its views upon 
that question when the statement of 
law taken from that case was appli- 
cable to the case at bar in connec- 
tion with other statements of the 
principles of law taken from the same 
case. McCoart v. Rhode Island Co., 
(R.1I.) 108. A. 585. 


{[b] “It is the duty of the judge 
to give the law to the jury, and in 
charging a sound proposition of law 
he has a right to explain fully, and 
make clear in his own language, or 
the decisions of the court, what the 
law of the case really is, and what 
idea the request intends to convey of 
the law of the case.” Magill v. South- 
ere Co., 78 SB. 1033, L036, 950s: 


[c] Language.—(1) “It may not 
necessarily be proper to give verbatim 
as an instruction to a jury what is 
said in the opinion of a reviewing 
court by way of reason and argument 
for the decision therein announced.” 
Liberty Highway Co. v. Mastin, 170 
N.E. 604, 606, 84 Ohio App. 183. (2) 
The fact that a charge complained of 
was in the exact language of the su- 
preme court in a case decided by it 
was insufficient to require a ruling 
that it was erroneous. Georgia Ry. 
& Power Co. v. Shaw, 102 S.E. 904, 25 
Ga.App. 146. (3) “It does not follow 
because a trial court does not give an 
instruction in the language employed 
by an appellate court in reasoning out 
a proposition of law or elaborating 
upon it that error is thus committed.” 
Bundy y. Sierra Lumber Co., 87 P. 622, 
149) Gal. 7725 7sir 


[d] Modification of requested 
charge as to the duty of a railroad to- 
ward trespassers by reading a quota- 
tion from a supreme court decision 
denouncing the doctrine that a rail- 
road was liable only for willful inju- 
ries to a child who was a trespasser 
on its tracks was not error. Magill v. 
Rare Yee COm CS pocE. |LOSS O BESS 


[e] Definition of nuisance read 
from opinion was correct in law and 
sufficient for the guidance of the ju- 
ry in application of the law to the 
facts of the case. Capozzi vy. City of 
Waterbury, 160 A. 435, 115 Conn. 107. 


{f] In order to assist jury b 
of illustratio. or enolate ies prt 
siding judge can properly read from 
the opinion of the supreme court. 
Rothwell v. New York, N. H. & H. R. 
Co., 112 N.E. 231, 223 Mass. 550. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 597] 


correctly,®* that are not misleading,®4 and which 
are applicable to the facts of the ease.°® 
things are said by the appellate courts,?® which, 
although sound law, would be improper and unsuit- 
able as instructions to a jury; and although it has 
been held that the practice of the court in reading 
from opinions in giving its instruetions is not to 
be commended,®* the right of a judge to illustrate 
the application of a principle of law by stating it 
in its application to eases not like that under con- 
sideration is plain, and unless it positively appears 
that the power has been so used as to result in prej- 
udice, its exercise is not reviewable.%® 


93. Riggins v. Brown, 12 Ga. 271; 
Muller v. De Vries, 188 N.W. 885, 193 
Iowa 1337. 

{a] Correctness not implicit.— 
That an instruction is taken from the 
language used in an opinion in anoth- 
er case does not necessarily make the 
instruction correct. Smith v. Shupp- 
ner, 93 A. 514, 125 Md. 409. 


94 Borneman vy. Milliken, 124 A. 
200, 123 Me. 488. See Stedman v. 
O'Neal, 72 A. 923, 925, 82 Conn. 199, 
22 L.R.A.N.S. 1229 (where the court 
said of the language of a request bor- 
rowed from discussion contained in 
judicial opinions: ‘‘Academic discus- 
sions and considerations, however apt 
and correct they may be, can accom- 
plish little else than to bewilder and 
confuse the average jury. When, as 
here, the language of the discussion 
is wrested from its context and made 
to perform an office never intended 
for it, there is the added danger that 
it will mislead’). 

[a] Bule applied.—In a disputed 
boundary case, instructions quoting 
parts of a ease involving a conven- 
tional line est&blished and agreed on 
by the parties therein, merely to il- 
lustrate and explain to the jury that 
they were to consider the question of 
recognition and acquiescence only as 
bearing on the parties’ intent, was not 
misleading, although there was no 
evidence of laying out and establish- 
ing a boundary. Borneman y. Milli- 
ken, 124 A. 200, 123 Me. 488. 


Misleading instructions generally 
See infra § 599. 


95. Ga.—Riggins v. Brown, 12 Ga. 
271. 


N.Y.—Panama R. Co. v. Johnson, 
17 N.Y.S. 777, 63 Hun 629. 


Or.—Grant v. Hallam, 276 P. 687, 
129 Or. 321 [cert den 50 S.Ct. 82, 280 
Wes soe 2 4 waa. 594). 


R.I.—McCoart v. Rhode Island Co., 
108 A. 585. 


S.c.—Sumter Trust Co. v. Holman, 
132S.. -811, 13408.C. 412: 


[a] “It was not improper for the 
court to use cases, decided by this 
court, for the purpose of illustrating 
to the jury the principles of law ap- 
plicable to the case on trial; anda 
trial judge is permitted even to read 
from such cases the law as announced 
by this court, when it is applicable 
to the case being tried.” Sumter 
Trust Co. v. Holman, 132 S.E. 811, 814, 
134 S.C. 412. 

{b] Instruction properly refused. 
—Where the case defendant request- 
ed the court to refer to was not 
“somewhat similar’? to the case at 
bar, but the circumstances were whol- 
ly different and there was little sim- 
jlarity, except that an attorney’s fee 
was involved, the refusal of such re- 
quest was not error. Grant v. Hal- 
lam, 276 P. 687, 129 Or. 321 [cert den 
50 uS:Ct. (82) 2800 U.S. 522,74 L.Wd: 
591]. 

96. McGeorge v. Charles Nelson 


TRIAL 


But many 


The facet 


Co., 290 P. 75, 107 Cal.App. 148; Geor- 
gia Ry. & Power Co. v. Shaw, 102 S.E. 
904, 25 Ga.App. 146; Jones v. EF. 8S. 
Royster Guano Co., 65 S.H. 361, 6 Ga. 
App. 506. 

[a] “Language used by an appel- 
late court in deciding a case may be 
entirely proper and correctly state the 
law, and yet be wholly unsuitable as 
an instruction to the jury, even where 
the facts of the two cases are simi- 
lar.” Abernathy v. Emporia Mfg. Co., 
95 S.E. 418, 420, 122 Va. 406. 


[b] “It has been stated on many 
occasions that the text of a decision 
is not necessarily sound as an instruc- 
tion to be given to the jury.” Mc- 
George v. Charles Nelson Co., 290 P. 
75, 77, 107 Cal.App. 148. 

[c] Language used in discussion 
of question upon which court was di- 
vided was not suited or adapted to 
instructions to a jury where the court 
was talking to lawyers with keen, ex- 
perienced, and discriminating legal 
minds, and not to jurors of ordinary 
intelligence and without great experi- 
ence in making nice distinctions in 
the meaning of words and semasiolo- 
gy. Jones y. F. S. Royster Guano Co., 
65 S.E. 361, 6 Ga.App. 506; Georgia 
Ry. & Power Co. v. Shaw, 102 S.E. 904, 
25 Ga.App. 146; Abernathy v. Em- 
poria Mfg. Co:, 95 S.E. 418,;°122 Va. 
406. 

97. Karnopp v. Ft. Smith Light & 
Traction Co.,;, 178 S.W. 302, 119 Ark. 
295; Cousins v. Partridge, 21 P. 745, 
79 Cal. 224; Norkevich v. Atchison, 
Mer& Shes R. Con.268 Lh A pps aacert 
den 52 S.Ct. 497, 286 U.S. 544, 76 L. 
Ed. 1282]; Liddle v. Salter, 163 N.W. 
447, 180 Iowa 840. 


[a] “It is not safe to instruct in 
the language of opinions, nor to adopt 
instructions appearing therein, for 
opinions are written with reference 
to particular exceptions to rulings 
and instructions and approved only 
with reference to the exception urg- 
ed.” Liddle v. Salter, 163 N.W. 447, 
454, 180 Iowa 840. 

98 Quinlan v. Hugh Nawn Con- 
tracting Co., 126 N.E. 369, 235 Mass. 
190. 


which the court 


99. In re Spencer, 31 P. 453, 96 Cal. 
448. 
1. Ala.—Richmond, etc., R. Co. v. 


Hissong, 13 So. 209, 97 Ala. 187. 

Ga.—Riggins v. Brown, 12 Ga. 271; 
Broadwell v. Maxwell, 134 S.E. 808, 
35 Ga.App. 769; White Sewing Mach. 
Co. v. Horkan, 86 S.E. 257, 17 Ga.App. 
48. 

Mich.—Power v. Harlow, 
606, 57 Mich. 107. 

N.Y.—Panama R. Co. v. Johnson, 17 
IN PASH AGG 

N.C.—Wallace v. Western North 
Carolina R. Co., 8.S.E. 166, 101 N.C. 
454. 

S.C.—Richardson vy. Northwestern 
R. Co. of South Carolina, 126 S.E. 397, 
ASUSICS 57s 


23 N.W. 
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that the decision read from is that of another state,?® 
or was rendered on a former appeal taken in the 
same case,' makes no difference, but in the former 
case the practice is not commended,? and in the 
latter the decision read must not contain the result 
of the previous trial,*? and it is error to read an ex- 
tract from a decision not applicable to the facts 
of the case, where such extract, apart from the 
context, is likely to mislead the jury,® or to read 
the full text of a reported case as an instruction to 
the jury, as such action tends to confuse and mis- 
lead them,® or to state that the facts of a case from 


read were similar to the case be- 


[a] Rule applied to parts of a de- 
cision which were mere arguments 
tending to show the incorrectness of 
the lower court’s ruling in granting 
a nonsuit. White Sewing Mach. Co. 
v. Horkan, 86 S.E. 257, 17 Ga.App. 48. 

[b] Evidence given in former trial. 
—Where the court read from the 
opinion of the supreme court revers- 
ing a former judgment evidence given 
in the former trial, where there was 
no such evidence in the trial then in 
progress, it was not error to charge 
that the evidence given in the former 
trial must not be considered. Wal- 
lace v. Western North Carolina R. 
Co., 8 S.E. 166, 101 N.C. 454. 


2. Cousins v. Partridge, 21 P. 745, 
79 Cal. 224. 


“Reading from the opinion of an- 
other court when instructing a jury 
is, perhaps, not a practice to be com- 
mended; but as the part of the deci- 
sion read in the case at bar appears 
to be a correct statement of the law, 
and applicable to the case before the 
jury, we do not see how the practice 
in this particular case affords a 
ground for a reversal of the judg- 
ment.” Cousins v. Partridge, supra. 


& | Panama, R. Co. vy. Johnson, 17 
ING YES) 01. 


4 Davis v. Hearst, 116 P. 530, 160 
Cal. 148; Stucke v. Milwaukee, ete., 
R. Co., 9 Wis. 202. 

[a] Charge including extract from 
former opinion in case as being inap- 
plicable.—Dimes Sav. Inst. vy. Allen- 
town Bank, 61 Pa. 391. 


[b] Rule applied to an instruction 
giving an argumentative discussion 
of the Supreme court on a question 
not at all under consideration in the 
case in which such instruction was 


given. Davis v. Hearst, 116 P. 5380, 
160 Cal. 143. 
[c] Fact that excerpt was taken 


verbatim from opinion of supreme 
court does not make giving it proper 
where it is apparent that the supreme 
court used the language arguendo in 
the discussion of an entirely different 
issue from any involved in the case 
on trial. Jones v. Royster Guano Co., 
65 S.E. 361, 6 Ga.App. 506. 


5. Talmage v. Davenport, 31 N.J. 
Law 561; Laidlaw v. Sage, 30 N.Y.S: 
496, 80 Hun 550. ; 


6 Lendberg vy. Brotherton Iron 
Min. Co., 42 N.W. 675, 75 Mich. 84; 
Stewart v. Hunter, 16 P. 876, 16 Or. 
62, 8 Am.S.R. 267. 


[a] Reason for rule.—‘‘There are 
in all reports discussions which may 
include references to facts real or 
supposed, and law questions in or out 
of the record, which cannot be taken 
literally and just as they* stand as 
guides to a jury in some other case, 
and with different facts.’ Lendberg 
v. Brotherton Iron Min. Co., 42 N.W. 
675, 677, 75 Mich. 84. 

[b] Procedure for adopting opin- 
ion in another case.—‘“‘If they [trial 
courts] desire, to adopt the opinion of 


x 
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fore it, and that the decision contained therein was 
adopted as the law on the subject,’ and a request 
to apply a “principle,” stating that it may be found 
on certain pages of a certain reported case, is prop- 
It is improper for the court to read 
from an opinion of the supreme court for the pur- 
pose of establishing a fact or theory in an indue- 
It is improper to give an instrue- 
tion containing the notation of a decision,’® and it 
has been held error to refuse an instruction defec- 
tive in this respect, but otherwise proper; the nota- 


erly refused.§ 


tive science.® 


TRIAL 


tions.!7 


tion should be erased and the instruction given.** 


a court in another case as the law of 
the case before them, they should 
copy from jit the portion that is ap- 
plicable, and deliver it as their own 
opinion of the law.” Stewart v. 
Hunter, 16 P. 876, 878, 16 Or. 62, 8 
Am.S.R. 267. 

Misleading and confusing instruc- 
tions generally see infra § 599. 


7. Erank yv. Williams, 18 So. 351, 
36 Fla. 136. 

[a] Reason for rule.—-In no more 
effective way could a judge intimate 
his opinion as to the effect of evi- 
dence before the jury than by saying 
that it was similar to that of an ad- 
judged case in which the testimony 
was commented on as being sufficient 
to sustain a finding thereon. Frank 
v. Williams, 36 Fla. 136, 18 So. 351. 

& Klie v. Hollstein, 120 A. 16, 98 
N.J.Law 473. 


9. Elliott v. Tallassee Power Co., 
128 S.E. 730, 190 N.C. 62. 

[a] Rule applied to an opinion im- 
properly read and having reference to 
malaria and its injection into the hu- 
man system by the female Anopheles 
mosquito. Elliott v. Tallassee Power 
Go., 128 S.E. 730, 190 N.C. 62. 


20. Springer wv. “Ore, $2, _TllApp. 
558; In re Goldthorp’s Hstate, 88 N. 
W. 944, 115 Iowa 430; Herzog v. 
Campbell, 66 N.W. 424, 47 Neb. 370; 
Sioux City, etc., R. Co. v. Finlayson, 
eS N.W. 860, 16 Neb. 578, 49 Am.R. 
724, 

11. South Omaha v. Fennell, 94 N. 
W. 632, 4 Neb. (Unoff.) 427. 


12. In criminal actions see Crimi- 
nal Law § 2361. 


Lae PAtchisonwwh., “&iSea Me. Ry. iCo. 
v. Gutierrez, 249 P. 66, 30 Ariz. 491; 
Sellers v. Greeneastle, 34 N.E. 534, 
134 Ind. 645; Vandalia Coal Co. v. 
Moore, 121 N.E. 685, 69 Ind.App. 311; 
Santee River Cypress Lumber Co. vy. 
Elliott, 150 S.E. 683, 153 S.C. 179. 

[a] Meaning of “high-water 
mark” may be read from a standard 
text-writer, in connection with a 
boundary dispute. Santee River Cy- 
press Lumber Co. v. Elliott, 150 S.B. 
683, 153 S.C. 179. 

{b] Instruction stating definition 
of epilepsy taken from a medical dic- 
tionary was not error, where the jury 
understood the court adopted it as its 
own. Atchison, LT. .& S! Fs Ry: Cos v. 
Gutierrez, 249 P. 66, 30 Ariz. 491. 

14. Henry v. Klopfer, 23 A. 337, 
147 Pa. 178. 

15. State v. Sage, 126 P. 403, 405, 
22 Idaho 489, Ann.Cas.1914B 251. 

“We are aware that it ig the prac- 
tice of attorneys, in preparing re- 
quested instructions, to cite, for the 
benefit of the court, authorities upon 
which they base such instructions. 
That is proper and right; but where 
that is done, such citations ought to 
be stricken out or detached before the 
instructions are handed to the jury.” 


State v. Sage, supra. : 

16. State v. Sage, supra. 

17. As ground for new trial see 
New Trial § 79. 

In criminal prosecutions see Crimi- 
nal Law § 2477. 

Reading into instructions as mis- 
leading or confusing: 

Reported cases see supra § 597. 
Statutes see supra § 595. 

Inconsistent instructions as mis- 
leading see infra § 600. 

Giving undue importance to partic- 
ular matters as misleading or con- 
fusing see infra §§ 601-605. 

Necessity of presenting objections 
to instructions to trial court see New 
Trial § 79. 


18. U.S.—Otis v. Pittsburgh-West- 
moreland Coal Co., 220 F. 595; 136 
C.C.A. 53 [cert den 35 S.Ct, 941, 238 
U.S. 639, 59 L.Ed. 1501]; Cincinnati 
Traction Co. v. Reebusch, 192 F. 520, 
UL Si ClGUACr Ge a @itys Oboe ey lly 
Hyslop, 174 F. 391, 98 C.C.A. 609; 
Weiss v. Bethlehem Iron Co., 88 F. 23, 
31 C.C.A. 363 [cert den 20 S.Ct. 1027, 
176 U.S. 685, 44 L.Ed. 638]. 

Ala.—Southern Ry. Co. v. Smith, 
55 So. 918, 173 Ala. 697; McConnell 
v. Adair, 41 So. 419, 147 Ala. 599; 
White v. Farris, 27 So. 259, 124 Ala. 
461. 

Ariz.—Red Rover Copper Co. v. 
Hillis, 185 P. 641, 21 Ariz. 87 [reh den 
PSs DG, le ATIZea ool. 

Ark.—Louisiana & A. Ry. Co. v. 
Woodson, 192 S.W. 174, 127 Ark. 323; 
Bates v. Ford, 162 S.W. 1097, 110 
Ark. 567; A. F. Shapleigh Hardware 
ae v. Hamilton, 68 S.W. 490, 70 Ark. 
SHES )s 

Cal.—Humphfres v. Western Pac. 
Ry. -Cogit60 Bi 25.) 273: Calw428 "5 in 
re Spencer, 31 P. 453, 96 Cal. 448; 
Haight v. Vallet, 26 P. 897, 89 Cal. 
245, 23 Am.S.R. 465; King v. Tarabi- 


NO 242 5eP. 1005; (75  CalApp. 3462); 
Aubel v. Sosso, 236 P. 310, 72 Cal. 
App. 57; Antonian v. Southern Pac, 


Co., 100 P. 877, 9 Cal.App. 718. 


Colo.—Trimble v. Collins, 172 P. 
421, 64 Colo. 464. 

Conn.—McCue v. McCue, 128 A. 
914, 100 Conn. 448. 

Fla.—Holman Live Stock Co. v. 


Louisville & N. R. Co., 87 So. 750, 81 
Fla. 194; Seaboard Air Line Ry. Co. 
v. Hess, 74 So. 500, 73 Fla. 494; Mein- 
hardt v. Mode, 5 So. 672, 25 Fla. 181. 


Ga.—Hardeman y. Ellis, 135 S.B. 
195, 162 Ga. 664; Louisville & N. R. 
Co. v. Hughes, 84 So. 451, 148 Ga. 
206; Becker v. Donalson,: 75 S.H. 1122, 
138 Ga. 684; Nelson v. Spence, 58 S.B. 
697, 129 Ga. 35; Chattahoochee Nat. 
Bank v. Schley, 58 Ga. 369; Parker v. 
Wellons, 160 S.E. 109, 43 Ga.App. 721; 
Central of Georgia Ry. Co. v. Ander- 
son, 158 S.E. 333, 43 Ga.App. 189; 
Scottish Union & National Ins. Co. y. 
Fortesque, 140 S.E. 893, 37 Ga.App. 


[§ 598] d. Authorities.+? 
erly read into its instructions selections from author- 
ities!? supporting a proposition of law which has 
been correctly stated.+4 
citing authorities at the foot of an instruction and 
giving them to the jury is improper,’® it may not 
be prejudicial error.® 

[§ 599] 7. Confused and Misleading Instruc- 


It is error to give instructions that tend 
to mislead or confuse the jury,'® especially where 
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The court may prop- 


Although the practice of 


366; Tumlin v. Guest, 120 S.E. 442, 
31 Ga.App. 250; Zabam v. Coleman, 
108: S.H. 555, 27 Ga.App. 376; Me- 


Fadden v. White City Mfg. Co., 96 So. 
581, 22 Ga.App: 467; Benton v. Harley, 
94 S.E. 46, 21 Ga.App. 168; Stewart & 
Jones Co. v. Griffin, (App.) 91 S.E. 
923; Seaboard Air Line Ry. v. Ar- 
rant,..87,, S.BE. :714, 17  GalApp., 439% 
Hilton v. Sylvania & G. R. Co., 68 S.E. 
746, 8 Ga.App. 10. 


Hawaii.—Victor v. Pili, 27 Hawaii 
745. ; 


Ill.— Garvey v. Chicago Rys. Co., 
Lt! SN Bite 7, 1 S39 NT 2 76ay Dlines 
Match Co. v. Chicago, R. I. & P. Ry. 
Co., 95 N.E. 492, 250 Ill. 396 [rev 153 
Tll.App. 568]; Haskin v. Haskin, 41 
Ill. 197; Alexander v. Brewerton Coal 
Co., 258 -Ill.App. 281; Harmon v. Cal- 
lahan, 187 I1]l.App. 312; Thiele v. Het- 
zel, 184 Ill.App. 633; Foster v. Smith, 
184 Ill.App. 255; Howell v. Empire 
State Surety Co., 183 Ill.App. 220; 
Cutler v. Pardridge, 182 Ill.App. 350; 
Gibson y. Lafferty, 180 Ill.App. 629; 
Wright v. Sipple, 179 Ill.App. 386; 
McEniry v. Tri-City Ry. Co., 179 fll. 
App. 152; Sears, Roebuck & Co. v. 
Winchester Repeatinge Arms Co., 178 
Ill.App. 318; Driza v. Jones & Adams 
Coal Co., 171 Ill.App. 139; Schleuter 
v. Sherman Bros. & Co., 169 Ill.App. 
386; Hanecy v. McLaughlin, 159 Ill. 
App. 408; Jacobs v. Electric Coal Co., 
158 Ill.App. 286; Stuffebeam v. Jewell, 
155 Ill.App. 108; Farley v. Wabash R. 
Co;,. 153 MApp.-493;" ‘Sager, vo St. 
John, 109 Ill.App. 358. See also De- 
vine v. L. Fish Furniture Co., 199 Ill. 
App. 539. 


Ind.—Seymour Water Co. v. Leb- 
line, 144 N.E. 30, 145 N.E. 764, 195 
Ind. 481; Wellington v. Reynolds, 97 
N.E. 155, 177 Ind. 49; McCole v. Loehr, 
79 Ind. 430; Bump v. McGrannahan, 
111 N.E. 640, 61 Ind.App. 136; Wheat- 
craft v. Myers, 107 N.E. 81, 57 Ind. 
App. 371; North v. Jones, 100 N.E. 
84, 53 Ind.App. 203; Pittsburgh, C., 
C. & St. L. Ry. Co. v. Cottman, 101 N: 
EK. 22, 52 Ind.App. 661; Caughell vy. 
Indianapolis Traction & Terminal Co., 
97 N.E. 1028, 50 Ind.App. 5; Inland 
Steel Co. v. Ilko, (App.) 96 N.E. 963. 


Towa.—Balik v. Flacker, 238 N.w. 
467, 212 Iowa 1381; Merchants’ Trans- 
fer & Storage Co. v. Chicago, R. I. & 
PS Ry. Cone ib0) NSW .720)) 11700 towel 
378; Waltham Piano Co. v. Lindholm 
Furniture Co., 150 N.W. 1040, 168 
Iowa 728; Howard v. Dickson, 149 N. 
W. 69, 167 Iowa 157; State Bank of 
Stratford v. Young, 140 N.W. 376, 159 
Iowa 375; Murray v. Chicago, R. I. & 
P. Ry. Co; 133..N.W.. 123, 152) Towa 
732; Markley v. Western Union Tele- 
graph Co., 132 N.W. 87, 151 Iowa 
612; Castner v. Chicago, ete., R. Co., 
102_N.W. 499, 126 Iowa 581; Battis 
Vv. Chicago; ji. al..& 2. Ryn.Couwe 100 
N.W. 543, 124 Iowa 628; Eyser v. 
Weissgerber, 2 Iowa 463. 


Kan.—Childers v. Tobin, 206 P. 876 
111 Kan. 347; Matassarin v. Wichita 
R. & Light Co., 168 P. 796, 100 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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Ky.—Knoxville Tinware & Mfg. Co. 
Howard, 292 S.W. 762, 219 Ky. 106; 
Makowan v. Kentucky Utilities Co., 
200 S.W. 367, 179 Ky. 114; American 
Book Co. v. Archer, 186 S.W. 672, 170 
Ky. 744; White v. Jouett; 144 S.W. 
a rig Ky. USTs Cincinnati, N. O. & 
P. Ry. Co. v. McElroy, 142 S.W. 
1008, 146 Ky. 668. 
es v. Gauche, 16 La.Ann. 
Md.—Gordon v. Opalecky, 137 A. 
299, 152 Md. 5386; Doggett v. Tatham, 
81 A. 3876, 116 Md. 147; Baltimore, 
ete., R. Co. v. Blocher, 27 Md. 277. 


Mass.—Parrot v. Mexican Cent. R. 


Co., 93 N.E. 590, 207 Mass. 184, 34 
L.R.A.N.S. 261; Mooar.v. Harvey, 125 
Mass. 574. 


Mich.—Vultee v. Saginaw-Bay City 
Ry. Co., 152 N.W. 980, 186 Mich, 523; 
IEW. Snook & Son v. Mt. Clemens 
Sugar Co., 146 N.W. 631, 180 Mich. 
691; Hoopengarner Vv. Stipe, 135 INE 
W. 244, 169 Mich. 307; Brown v. 
Spiegel, 183 N.W. 618, 167 Mich. 645; 
Anthony v. Cass County Home Tele- 
phone Co., 130 N.W. 659, 165 Mich. 
388; Hyde v. Shank, 43 N.W. 890, 
77 Mich. 517. 


Miss.—Kansas City, etc., R. Co. v. 
Lilly, 8 So. 644. 


Mo.—Luft v. Strobel, 19 S.W.(2d) 
721, 322 Mo. 955; Howser v. Chicago 
Great Western R. Co., 5 S.W.(2d) 59, 
319 Mo. 1015; Moss v. Wells, 249 S.W. 
411; Stuart v. Dickinson, 235 S.W. 
446, 290 Mo. 516; State ex rel. City of 
St. Joseph vy. Ellison, 223 S.W. 671 
[quashing cert (App.) 214 S.W. 281]; 
Laird v. Keithley, 201 S.W. 1138; 
Stid v. Missouri Pac. Ry. Co., 139 S.W. 
172, 236 Mo. 382; Church v. Chicago, 
ete, Ri Co, 23 S.W. 1056, 119 Mo. 2038; 
Hickman v. Link, 22 S.w. 472, 116 
Mo. 123; Klamp v. Rodewall, 19 Mo. 
449; Lee v. Shryack-Wright ‘Grocery 
Co., (App.) 53 S.W.(2d) 406; Stipel 
v. Piggott, 269 S.W. 942, 219 Mo. App. 
222; Conrad v. Hamra, (App.) 253 S. 
WwW. 808; Kerosene Motor & Tractor 
Co..Vi Douglass, 240 S.W. 836, 210 Mo. 
App. 481; Bennett v. Standard Acc. 
Ins. Co., 237 S.W. 144, 209 Mo.App. 
81; Wagner v. Wagner, (App.) 215 S. 
Ww. 784: Shockley v. Booker, (App.) 
204 S.W. 569; Blass v. Missouri State 
Life Ins. Co., (App.) 202 S.W. 270; 
Southern Iron & Equipment Co. v. 
Smith, (App.) 192 S.W. 754; Schwan- 
enfeltd vy. Metropolitan St. Ry. Co. 
173 S.W. 143, 187 Mo.App. 588; Baxter 
v. Campbell ‘Lumber Loma kifal S.w. 955, 
186 Mo.App. 352; Campbell Vv. Spring- 
field Traction Co., 163 S.W. 287, 178 
Mo.App. 520; Cies v. Gale, ‘153 ’S.W. 
1088, 168 Mo. ‘App. 282; Cole v. Waters, 
147 S.W. 552, 164 Mo.App. 567; Bean 
v. Lucht, 145 S.W. 1171, 165 Mo.App. 
173; Knapp v. Hanley, 132 S.W. 747, 
153 Mo.App. 169; Barton v. Barton, 
94 S.W. 574, 119 Mo.App. 507; Clark 
v. Brookfield, 70 S.W. 934, 97 Mo.App. 
16; Jones v. Roberts, 37 Mo.App. 163. 


Neb.—Moore v. Sturm, 130 N.W. 
581, 88 Neb. 793. 


Nev.—Mirodias v. Southern Pac. 
Go. 145 P. 912, 38 Nev..119. 


N.Y.—Hills v. Interborough Rapid 
Transit Co., 163 N.Y.S. 1010, 176 App. 
Div. 754; Gourd y. Healy, 150 N.Y.S. 
1006, 165 App.Div. 288; Wilson v. 
Dickel, 40 N.Y.S. 45, 7 App.Div. 175; 
Sanger vy. Seymour, 2 N.Y.S. 776; 
Miller v. Perlmutter, 120 N.Y.S. 74; 
Benham vy. Cary, 11 Wend. 83. 

N.C.—Morton vy. Washington Light 
& Water Co., 86 S.H. 294, 169 N.C. 
468; Edwards v. Atlantic Coast Line 
Re Co., 39) S.B. 130; 1219; N.C. “78; ) By- 
num v. Bynum, 33 N.C. 6382. 


N.D.—Forszen v. Hurd, 126 
224, 20 N.D. 42. 
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Ohio.—White v. Thomas, 12 Ohio 
St. 312, 80 Am.D. 347; Washington 
Mut. Ins. Co. v. Merchants’, etc., Mut. 
Ins. Co., 5 Ohio St. 450. 


_ Okl.—Barker v. Creek Coal & Min- 
ing Co., 194 P. 195,80 Okl. 86. 


Or.—Porter Const. Co. v. Berry, 298 
P. 179, 186 Or. 80; Portland First 
Nat. Bank Ve Philadelphia Fire Assoc., 
HO LP.b68,"538 Py 8, $38Or! 172: 


‘Pa.—Shrader v. U. S. Glass Co., 36 
A.. 330, 179 Pa. 623; McHale v. Mc- 
Donnell, 34 A. 966, 175 Pa. 632; Sellers 
v. Stevenson, 29.A. 715, 163 Pa. 262; 
Wolf v. Wolf, 28 A. 164, 158 Pa. 621; 
Gearing v. Lacher, 23 A. 229, 146 Pa. 
397; Wenger v. Barnhart, 55 Pa. 300; 
Kinert v. Knapp, 50 Pa.Super. 222. 


R.I.—Greenhalch v. Barber, 104 A. 
769; Demara v. Rhode Island Co., 
103 A. 708. 


S.C.—Reaves v. Western Union 
Telegraph €Co., 96 S.E. 295, 110° 8.C: 
233; Ivester v. Fowler, 96 S.E. 154, 
109 S.C. 424; Gilliam v. Southern Ry. 
Co:, 93 SH: 865, 108 -S:C: 1953) Cath-= 
cart v. Matthews, 89 S.E. 1021; Hug- 
gins v. Atlantic Coast Line R. Co., 
79 S.E. 406,96 SIC. 267. 


S.D.—Totten v. Stevenson, 135 N.W. 
US? 29 (SD Tle 


Tenn.—Hast Tennessee, etc., R.-Co. 
v. Smith, 14 S.E. 1077, 89 Tenn. 114. 


Tex.—Spence v. Onstott, 3 Tex. 147; 
Blanchet v. Davis, 3 Tex. 141; Mans- 
field _v. Orange Inv. Co., (Civ.App.) 
260 S.W. 307 [reh overr (Civ.App.) 263 
S.W. 658]; Earl v. Mundy, (Civ.App.) 
227 S.W. 716; McFarland v. Ray Mc- 
Donald Co., (Civ.App.) 213 S.W. 946; 
Quanah, A. & P. Ry. Co. v. Novit, 
(Civ.App.) 199 S.W. 496; Missouri, K. 
& T. Ry. Co. of Texas v. Robertson, 
(Civ.App.) 189 S.W. 284; Alamo Trust 
Co. v. Prudential Life Ins. Co. of 
Texas, (Civ.App.) 183 S.W. 787; Hales 
v. Peters, (Civ.App.) 162 S.W. 386; 
Texas Midland R. R. v. Wiggins, (Civ. 
App.) 161 S.W. 445; St. Louis South- 
western Ry. Co. of Texas v. Martin, 
(Civ.App.) 161 S.W. 405; Missouri, K. 
& T. Ry. Co. of Texas v. McCormick, 
(Civ.App.) 160 S.W. 429; Ft. Worth 
& D. C. Ry. v. Wiminger, (Civ.App.) 
159 S.W. 881; Reliable Steam Laun- 
dry v. Schuster, (Civ.App.) 159 S.W. 
447.) Kansas City, M. & O. Ry... Co. 
of Texas v. Hall, (Civ.App.) 152 S.W. 
445; Glenn Lumber Co. v. Quinn, 
(Civ.App.) 149 S.W. 285; Power State 
Bank v. Carver, (Civ.App.) 148 S.W. 
341; Texas & P. Ry. Co. v. Browder, 
(Civ.App.) 144 S.W. 1042; Frost v. 
Grimmer, (Civ.App.) 142 S.W. 615; 
Texas Cent. R. Co. v. Cameron, (Civ. 
App.) 139 S.W. 709; Porter v. Nor- 
man, (Civ. Apps): 41l36 1 SW oe la Sis 
Hazard v. Western Commercial Trav- 
elers’ Ass’n, 116 S.W. 625, 54 Tex.Civ. 
App. 110; Magee v. Oklahoma City, 
ete., R. Co., (Civ-App.) 95 S.W. 1092; 
Byers Bros. v. Maxwell, (Civ.App.) 
73 S.W. 437; Galveston, etc., R. Co. 
yo Rarvin, 64°S.W. 1008,):27 Tex.Civ. 
App. 60; Harter v. Marshall, (Civ. 
App.) 86 S.W. 294; Gulf, etc., R. Co. v. 
White, (Civ.App.) 32 S.W. 322; Gal- 
veston Land, etc., Co. v. Levy, 30 S.W. 
504, 10 Tex.Civ.App. 104. 


Va.—Reid v.. Medley’s Adm’r, 87 S. 


BE. 616, 118 Va: 462; Whealton & 
Wisherd v. Doughty, 82 S.H. 94, 116 
Va. 566. 


Wash.—Glaser v. Katalinich, 13 P. 
(2d) 468; Marton v. Pickrell, 191 P. 
L202; 1112) Walsh. «11%,0 1:7.) Ac. R...68; 
Calhoun, Denny & Ewing v. Whit- 
comb, 155 P. 759, 90 Wash. 128 [aff 
164 P. 61, 95 Wash. 700]; Auwater v. 
Kroll, 154 HF. 4388, 89 Wash. 347; 
Alaska S. S. Co. v. Pacific Coast Gyp- 
Sumi 'Co,.,. 138): P1875, -18. Wash: 247; 
Revilla Fish Products Co. v. Ameri- 
can-Hawaiian S. S. Co., 137 P. 337, 
77 Wash. 49; Wheeler v. Hotel Ste- 
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vens Co., 127 P. 840, 71 Wash. 142, 
Ann.Cas,1914C 576; Scherrer v. City 
of Seattle, 100 P. 144, 52 Wash. 4; 


Ay ini v. Dumon, 64 P. 804, 24 Wash. 


W.Va.—Hammond vy. Thacker Coal 
& Coke Co., 143 S.E. 91, 105 W.Va. 423; 
Bartley v. Western Maryland Ry. Co., 
95 S.B. 443. 


Wis.—Brown v. Redmond, 203 N.W. 
739, 187 Wis. 67; Rump v. Bresnan, 
151 N.W. 251, 160 Wis. 179; Zucker v. 
Johnson, 146 N.W. 1127, 158 Wis. 81; 
Haueter v. Marty, 137 N.W. 761, 150 
Wis. 490; Wolff v. Carstens, 134 N.W. 
400, 148 Wis. LS lees Joa ld eal Clark Co. v. 
Rice, 106 N.W. 231, 127 /Wis. 451; 
Scott vy. Clayton, 11 N.W. 595, 54 Wis. 
499; Sears v. Loy, 19 Wis. 96. 

Can.—Spencer v. Packers Assoc., 35 
Cali si@n oor. 


[a] Instructions held misleading 
as (1) permitting jury to take into 
consideration matters which the law 
considers immaterial. Clewis v. 
Malone, 31 So. 596, 131 Ala. 465. (2) 
Submitting to the jury facts conclu- 
Sive of the controversy in such man- 
ner as to lead the jury to believe that 


they are not, conclusive _ thereof. 
Mexican Cent. R. Co. v. Goodman, 
(Tex.Civ.App.) 43 S.W. 580. (3) 


Leading jury to believe they had the 
power to determine what evidence 
submitted to them was competent. 
Jones v. Roberts, 37 Mo.App. 163. 
(4) Leading jury to believe it un- 
important how they determined an 
issue of fact. ‘Gourd v. Healy, 150 
N.Y.S. 1006, 165 App.Div. 288. (5) 
Stating that jury should receive evi- 
dence from witness on the stand 
where the material issues depended 
upon documentary evidence. Hilton 
v. Sylvania & G. R. Co., 68 S.E. 746, 
8 Ga.App. 10. (6) Requiring jury to 
find for same party upon both com- 
plaint and counterclaim where they 
might properly have found for plain- 
tiff on the complaint and defendant 
on the counterclaim, or vice versa. 
Bump v. McGrannahan, 111 N.E. 640, 
61 Ind.App. 136. (7) "As to suspen- 
sion of limitations statute because of 
insanity of renter. Cathcart v. Mat- 
thews, 89 S.E. 1021, 105 S.C. 329. (8) 
To consideration by jury of their 
“own personal experience and knowl- 
edge, if any, of the value of such 
services,” in determining the value 
of an attorney’s services. StufMfie- 
beam v. Jewel, 155 Ill.App. 108. (9) 
Implying that plaintiff could not re- 
cover if he had bad motives in bring- 
ing suit, although he might have a 
valid claim. Sullivan v. “Collins, 83 
NW. 810,200 Wisi 29) ‘GlOr we iorres 
covery under count unsupported by 
evidence. Bartley v. Western Mary- 
land Ry. Co., 95 S.H. 443, 81 W.Va. 795. 
(11) Stating “the jury will remember 
the evidence of the plaintiff’? where 
plaintiff's evidence on the point had 
been stricken. Miller v. Perlmutter, 
120 N.Y.S. 74. (12) Submitting as 
question of fact whether contract had 
been breached where it was admitted 
by attempt at recoupment. Doggett 
Vin Tatham, (81 A376, 116, Mad. Az: 
(13) Instruction assuming that car 
struck plaintiff. Razor v. Blooming- 
ton & N. Ry. & Light Co., 190 Ill.App. 
451. 

[b] Harmiess error.—A mislead- 
ing instruction has been held not to 
be reversible error unless the com- 
plaining party received injury there- 
from. Eldred v. Hazlett’s Adm’r, 38 
Panel 6; 

[e] Confused instruction not re- 
versible error.—‘‘Plaintiffs have the 
burden of proof to meet, but the bur- 
den is not determined by the number 
of witnesses swearing to a fact, but 
by witness or witnesses the jury be- 
comes convinced are telling the 
truth,’ was confused, but was not 
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the evidence is conflicting,?® or the case close,?° or 
when voluminous instructions are given.”? However, 
the mere fact that an instruction is very long and 
might therefore tend to mislead is not error when 
the evidence is voluminous, and the issues many 
An instruction may be con- 
fusing or misleading through the inadvertent use of 
a phrase,?* or of words,?4 unless clearly a 
of the tongue;” the true intention being obvious.?° 
An instruction may be misleading which confuses 
two rules of damages,?® or liability;?” or permits 
a wide range of speculation,?® or contains only a 


and complicated. 


reversible error. Nashville Broom & 
Supply Co. v. Alabama Broom & Mat- 
tress Co., 100 So. 132, 211 Alla. 192. 


19. Union Stock Yard, etc., Co. v. 
Monaghan, 13 Ill.App. 148; Finks v. 
Cox, (Tex.Civ.App.) 30 S.W. 512. 

20. Stamas v. Waskow, 250 Ill. 
App. 3647) Chicago, .ete.; IR: Coy ove 
Cleveland, 92 Ill.App. 308. 

21. Clark v. Atchison & Eastern 
Bridge Co., 24 S.W.(2d) 143, 324 Mo. 
544 

ia Giving twenty-five separate 
instructions at request of defendant 
as misleading and confusing. Clark 
vy. Atchison & Eastern Bridge Co., 
24 S.W.(2d) 143, 324 Mo. 544. 


22. Laird v. Keitherly, (Mo.) 201 
S.W. 1138. 

23. Power State Bank v. Carver, 
(Tex.Civ.App.) 148 S.W. 341. 

[a] ZIllustration.—‘‘Meeting of the 
minds of the parties.” Power State 
Bank v. Carver, (Tex.Civ.App.) 148 S. 
W. 341. 

24 Driza v. Jones & Adams Coal 
Coma BWA D pine L39 sei MEAL KIS y.§ WV. 
Western Union Telegraph Co., 132 N. 
Wists lol lowaw6125.~ Hazard av. 
Western Travelers’ Ass’n, 116 S.W. 
625, 54 Tex.Civ.App. 110. 


[a] Illustrations. —(1) ‘Plaintiff’ 
and “defendant.’ Driza v. Jones & 
Adams» Coal Co, L7iedilLAppiidl39s 


Markley v. Western Union Telegraph 
@o;, 132 °NW..387, Lol Lowan61257 (2) 
“Otherwise.” Hazard v. Western 
Commercial Travelers’ Ass’n, 116 S. 
W. 625, 54 Tex.Civ.App. 110. 

25.) Soucnern, Cottons =Oil” Con Sy. 
Thomas. lid. S.B)..456,. Lab" Ga, 99" 
Becker v. Donaldson, 75 S.E. 1122, 
138 Ga. 634; Campbell v. Springfield 
Traction ‘Co:, 163 S:W. 2:87, 178 Mo. 
App. 620. 

Verbal inaccuracies as ground for 
new trial see New Trial § 79. 

26. Louisville & N. R. Co. 
Hughes, 84 S.E. 451, 143 Ga. 206. 

27. Wilson v. Dickel, 40 N.Y.S. 45, 
TAO DO iVves WS.) 

28. Mirodias v. Southern Pac. Co., 
145 P; 912, 38 Nev. 119. 

29. Pollock v. Pollock, 
305, 328 Tl. 179. 

30. Gill v. Staylor, 49 A. 650, 93 
Md. 453. 

31. Merchants’ Transfer & Storage 
@©or we wehicazoy Rul. "é&, Py Ry. Co; 
150 N.W. 720, 170 Iowa 378. 

CoO UaNa nae A. mids Ex Yn CO.) ova 
Novit, (Tex.Civ.App.) 199 S.W. 496. 

33. Illinois Match Co. v. Chicago, 
R, I & PP Ry. ‘Co: 95 IN. 429,250) 11). 
396 [rev 153 Ill.App. 568]. 

[a] Contradictory rules as mis- 
leading.—(1) Where the instructions 
lay down contradictory rules, and fol- 
lowing one rule will lead to a dif- 
ferent result than will be arrived at 
by following the other rule, the in- 


Vv. 


159 N.E. 


(Connie Mizell, 110 So. 37 


TRIAL 


of evidence.*? 
“slip 


structions are defective and mislead- 
ing. Illinois Match Co. v. Chicago, R. 
I. & P. Ry. Co., 95 N.E. 492, 250. Dll. 
896 [rev 153 Ill.App. 568]. (2) Con- 
flicting instructions generally see in- 
fra § 6 


34. Demara v. Rhode Island Co., 
GRE) LOS AL a .08: 


[a] Instruction misleading hbe- 
cause of undue prominence to particu- 
lay evidence.—(1) Outline of evi- 
dence given with charge, containing 
about seven pages of plaintiff's evi- 
dence and only twelve lines of de- 
fendant’s evidence, where the evi- 
dence was conflicting, was misleading 
for so prominently stating plaintifi’s 
evidence, although the court instruct- 
ed that the jury were not to be gov- 
erned by such outline. Demara v. 
Rhode Island Co., (R.1.) 103 A. 708. 
(2) Instructions erroneous for giving 
nae prominence generally see infra 
§§ 601-605. J 


35. Stid v. Miscou PAC wp Lua. COs, 
139 S.W. 172, 236 Mo. 382. 


36. U.S.—Westchester Fire Ins. 
Co. of New York City v. Fitzpatrick, 
2 F.(2d) 651; Long Island R: Co. v. 
Darnell 224 EH. 1915136 iCiCiAY as (Pus 
laski Mining Co. v. Hagan, 196 F. 724, 
L6s'CsCLAn 322 Union gPaca Rn Conv. 
O’Brien, 49) BW. 538, 1 CiCiA. 354 [aft 
an 451, 16 S.Ct. 618, 40 L.Hd. 


Ala.—Duke v. Gaines, 140 So. 600, 
224 Ala. 519; Torian v. Ashford, 112 
So. 418, 216 Ala. 85; Ham Turpentine 
2, 215 Ala. 143; 
Blackwood v. Rutherford, 103 So. 689, 
212 Ala. 630; Alabama Great South- 
ern R. Co. v. Ensley Transfer & Sup- 
ply “Co:; 100) So 342;, 211° Ala. 2985 
Dersis v. Dersis, 98 So. 27, 210 Ala. 
308; Davis v. Smitherman, 96 So. 
208, 209 Ala. 244; Herring v. Louis- 
ville & N. R. Co., 82 So. 166, 203 -Ala. 
136; Shipp v. Ferguson, 79 So. 307, 
202 Ala. 9; Birmingham Ry., Light 
& Power Co. v. Milbrat, 78 So. 224, 201 
Ala. 368; Johnson y. Johnson, 77 So. 
835, 201) Ala. 41, 6 A.LiR.,10381; Ala- 
bama Great Southern R. Co. y. Flinn, 
74 So. 246, 199 Ala. 177; Louisville & 
N. R. Co. v.. Martin, 73 So. 909, 198 
Ala. 540; Mobile County v. Linch, 
73 So. 423, 198 Ala. 57; Louisville & 
N. R. Co. v. Abernathy, 73 So. 103, 
197 Ala. 512; Jackson v. Roanoke 

Banking Co., 12 So. 530, 197 Ala. 349; 
Moon vy. Benton, 68 So. 589, 191 Ala. 
429; Central Foundry Co. v. Laird, 66 
So. 571, 189 Ala 584; Central of 
Georgia Ry. Co. v. Stephenson, 66 
So. 495, 189 Ala. 553; Western Union 
Telegraph Co. v. Smith, 66 So. 578, 
189 Ala. 534; Johnson v. Colvin, 65 
So. 328, 186 Ala. 538; Citizens’ Light, 
Heat & Power Co. v. Lee, 62 So. 199, 
182 Ala. 561; Decatur Light, Power 
& Fuel Co. v. Newsom, 59 So. 615, 179 
Ala. 127; Prattville Cotton Mills Co. 
Vv. McKinney, 59 So. 498, 178 Ala. 554; 
Herzberg v. Riddle, 54 So. 635, 171 
Ala. 368; Cassels’ Mills v. Strater 
Bros. Grain Co., 51 So. 969, 166 Ala. 
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partial statement of the law,?® or bases the right of 
recovery on inconclusive facts,?° or leaves a true 
rule open for speculation and argument,** or states 
that the burden of proof is on the plaintiff to prove 
the case by a preponderance of evidence and on the 
defendant to prove the defense by a preponderance 
Instructions may be misleading be- 
cause contradictory ;*° or giving undue prominence 
to particular evidence;*+ or excessively verbose.** 
It follows, of course, that instructions which are 
misleading or confusing are properly refused.*® 
The reason for the rule is that the jury cannot se- 


274; Birmingham Paint & Roofing 
Co. v. Gillespie, 50 So. 1032, 163 Ala. 
408; Louisville & N. R. Co. v. John- 
son, 50 So. 300, 162 Ala. 665; Penry v. 
Dozier, 49 So. '909, 161 Ala. 292; Bas- 
enberg v. Lawrence, 49 So. 771, 160 
Ala. 422; Western Union Telegraph 
Co. v. Northeutt, 48 So. 553, 158 Ala. 
539, 132 Am.S.R. 38; Atlanta & B. 
Air Line Ry. v. Wheeler, 46 So. 262, 
154 Ala. 530; Central of Georgia Ry. 
Cos Va, Thweatt, 44 (S07 330, a oieAda. 
388; Loveman v. Birmingham Ry., L. 
& PP. Co.; 43 So: 411; £49) Alasg5uo; 
Southern Ry. Co. v. McGowan, 43 So. 
378, 149 Ala. 440; Woodstock Iron 
Works v. Kline, 43 So. 362, 149 Afa. 


391; Sherrell v. Louisville, ete, R. 
Co3 44 “Sor 153,048. Ala! ise Marx tv: 
Bly, 41 So. 411, 148 Ala. 659; Mont- 


gomery St. R. Co. v. Smith, 39 So. 757, 
146 Ala. 316; Gates v. O’Gara, 39 So. 
729, 145 Ala. 665; Armour Packing 
Co. v. Vietch-Young Produce Co., 39 
So. 680; Fuller v. Stevens, 39 So. 
623; Fulgham v. Carter, 37 So. 932, 142 
Ala. 227; Southern Bell Tel., etc., Co. v. 
Mayo, 33 So. 16, 134 Ala. 641; Lark- 
insville Min. Co. v. Flippo, 30 So. 358, 
130 Ala. 361; Southern R. Co. v. 
Lynn, 29 So. 578, 128 Ala. 297; Louis- 
ville, etc., R. Co. v. Cowherd, 23 So. 
793,120 Ala. 51; Cook v. Thornton, 
20 So. 14, 109 Ala. 523; Kansas City,, 


ete., R. Co. v. Webb, 11 So. 888, 
Ala. 157; Smith v. Collins, 10 So. 334, 
94 Ala. 394; Alabama Fertilizer Co. 


v. Reynolds, 4 So. 639, 85 Ala. 19; 
McWilliams v. Rodgers, 56 Ala. 87; 
Tillman v. Chadwick, 37 Ala. 317; 
Rolston vy. Langdon, 26 Ala. 660; 
Jordan v. Clarke County Farm Bu- 
reau Gine Cos ‘CApp.) 14 So. 3605 


| Independent Life Ins. Co. v. Vann, 130 


So. 520, 24 Ala.App. 93; Washington 
& C. Ry. Co. v. Stallworth, 103 So. 
603, 20 Ala.App. 554; McAdoo v. 
Booker, 88 So. 196, 17 Ala.App. 623; 
Western Union Telegraph Co. v. Haw- 
kins, 70 So. 12, 14 Ala.App. 295; J. R. 
Kilgore & Son v. Shannon & Co., 60 
So. 520, 6 Ala.App. 537; Birmingham 
Ry., Light & Power Co. v. Long, 59 
So. 382, 5 Ala.App. 510; Southern Ry. 
Co. v. Hobson, 58 So. 751, 4 Ala.App. 
408; Johnston Bros. Co. v. Brentley, 
56 So. 742, 2 Ala.App. 281; KE. 3B. 
Forbes Piano Co. v. H. C. & WwW. B. 
Reynolds, 56 So. 270, 1 Ala.App. 501. 


Ark.—Covington y. Little Fay Oil 
Co., 18 S.W.(2d) 306, 178 Ark. 1046; 
Allen- West Commission Coz va Hudg- 
ins, 86 S.W. 289, 74 Ark. 468; Armi- 
stead v. Brooke, 18 Ark. 521; Worth- 
ington v. Curd, 15 Ark. 491. 


Cal.—Thompson y. Los Angeles & 
S. Do B. Ry. Cot, 134 P7109) 165, Call 
748; Davis v. Davis, 85 Am.D. 157, 
2Ge Calameezor Traynor Vv. McGilvray, 
200 P. 1056, 54 Cal.App. 31;) Arbunich 
vy. United Railroads of San Francis- 
co, 152, 2: ol, 28 Cal:Appe 201: 


Fla.—Florida East Coast R. Co. v. 
Welch, 44 So. 250, 53 Fla. 145, 12 Ann. 
Cas. 210; Jacksonville Blectric Co. v. 
Sloan, 42 So. 516, 52 Fla. 257; Jack- 
sonville Electric Co. v. Adams, 39 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lect the erroneous instructions from those that ! tion does not lie in the indulgence which a lawyer. 


correctly express the law.*? 


thereby.*° 


jury.4t 


183, 50 Fla. 429. 


Ga.—Atlantie Coast Line R. Co. v. 
Powell, 56 S.E. 1006, 127 Ga. 805, 9 
L.R.A.N.S. 769, 9 Ann.Cas. 553; Cole- 
man v. Slade, 75 Ga. 61; Causey v. 
Wiley, 27 Ga. 444; Farmers’ & Trad- 
ers’ Bank yw. JDavis) 146) Sie '793, 39 
Ga.App. 74; Keese v. Mize, 110 S.E. 
417, 27 Ga.App. 666; Malsby & Co. v. 
Widincamp, 102 S.E. 178, 24 Ga.App. 
737; Stiles v. Shedden, 58 S.E. 515, 
2 Ga.App. 317. 


Hawaii.—Uuku v. Kaio, 21 Hawaii 
7107 


Ill.— Brown vy. Illinois Terminal 
Co., 150 N.E. 242, 319 Ill. 326 [aff 237 
Ill.App. 145]; Fitzgerald v. Benner, 
76 N.E. 709, 219 Il. 485; Illinois, etce., 
R. Co. v. Freeman, 71 N.E. 444, 210 
Ill. 270; Atherton vy. Shelly, 217. Ill. 
App. 419; Shellabarger Elevator Co. 
v. Illinois Cent. R. Co., 212 I1].App. 
1; Klusemeier v. East St. Louis 
Bridge Co., 210 Ill.App. 537; Edwall 
Vatoniearo, 1 PY Ry2Co0..0208/ Tile 
App. 489; Duncan v. Kammeier, 206 
Ill.App. 207; Pickens y. City of Kan- 
kakee, 200 Ill.App. 547; Douvia v. City 
of Ottawa, 200 Ill.App. 131; Bourland 
v. Louisville & N. R. Co., 199 Ill.App. 
126; Weltz v. Connell, 196 Ill.App. 
211; Smith v. Kewanee Light & Pow- 
er Co., 196 Ill.App. 118; Edwards, v. 
Negley, 193 Ill.App. 426; Gibson v. 
Lafferty, 180 Ill.App. 629; Carney v. 
Donk Bros. Coal & Coke Co., 169 Ill. 


App. 124; Eggmann v. Nutter, 169 
Tll.Apn. 116; Dickey y. Ghere, 163 Ill. 
App. 641; Vacker y. Yeager, 151 Ill. 
App. 144; Orr v. Warner & Frame, 
149 Ill.App. 539; Alexander v. Donk 
Bros. Coal & Coke Co., 149 Ill.App. 
378; Scott v. Parlin & Orendorff Co., 


146 Ill.App. 92 [aff 92 N.E..318, 245 
Ill. 460]; Penney v. Johnston, 142 Ill. 
App. 634; Asher vy. East St. Louis & 
S. Ry. Co.; 140, Ill.App. 220; Scott v. 
Parlin & Orendorff Co., 140 Ill.App. 
92) satis 92) IN 88.5 245° LN 46 04% 
Conklin Const. Co. v. Walsh, 131 Ill. 
App. 609; Wabash R. Co. v. Warren, 
125 Ill.App. 416; Dazey v. Stairwalt, 
123 Ill.App. 489; Illinois Cent. R. Co. 
v. Becker, 119 Ill.App. 221; Zipkie v. 
Chicago, 117 Il. App. 418; Lindberg v. 
Chicago City R. Co., 83 Ill.App. 433; 
Hope v. West Chicago St. “Ri Cos, 82 
ill.App. 311; Achenbach v. Fesser, 55 
Ill.App. 580; Bugene asss i Co. tive 
Martin, 54 Tl. App. 288; Chicago City 
R. Co. v. Brady, 35 Ill. "App. 460. 


Ind.—American Motor Car Co. v. 
Robbins, 103 N.E. 641, 181 Ind. 417; 
Jeffersonville Mfg. Co. v. Holden, 102 
N.E. 21, 180 Ind. 301; Roots v. Tyner, 
10 Ind. 87; Nickey v. Dougan, 73 N. 
E. 288, 34 Ind.App. 601. 

Kan.—Missouri Pac. Ry. Co. v. Ir- 
vin, 106 P. 1063, 81 Kan. 649, 26 L.R. 
AN.S. 739; Gregg v. Garverick, Saal ee 
751, 33 Kan. 190. 


Ky.—Boice & Shannon y. Mitchell 


An instruction should 
be so drawn that it is not open to a construction 
that is misleading,**® but the fact that a charge seems 
to need some construction to avoid misleading has 
been held enough to justify its refusal.°° 
more correct propositions of law may be stated in 
the same instruction if the jury are not confused 
The court is not. warranted in refusing 
an instruction which correctly states a rule appl- 
cable on the ground that the language used to ex- 
press it is not the most precise and refined English 
if it is not such as is likely to mislead an intelligent 
The test for the correctness of an instruc- 


Two or 


& Barber, 1 Ky.Op. 170. 


Mass.—Beals v. Inhabitants of 
Brookline, 54 N.E. 339, 174 Mass. 1. 


Me.—Davis Inv. Co. v. Cratty, 143 
A. 61, 127 Me. 290. 


Md.—Umstot v. Lewis, 139 A. 353, 
153 Md. 621; Weinbeck v. Dahms, 107 
A. 12, 134 Md. 464; Levine v. Cham- 
bers, 118 A. 798, 141 Md. 336; Ros- 
man v. Travelers’ Ins. Co. of Hart- 
ford, Conn., 96 A. 875, 127 Md. 689, 
Ann.Cas.1918C 1047; Lake Roland Fl. 
R. Co. v. McKewen, 31 A. 797, 80 Md. 
593; Clements v. Smith, 9 Gill 156; 
Whiteford vy. Burckmyer, 39 Am.D. 
640, 1 Gill 127.» 


Mich.—Brown vy. Harris, 102 N.W. 
960, 189 Mich. 372; Kehrig v. Peters, 
2 N.W. 801, 41 Mich. 475. 


Minn.—Pearson v. United States 
Fidelity & Guaranty Co., 164 N.W. 
919, 188 Minn. 240; Fransen v. Falk 
Paper Co., 160 N.W. 789, 135 Minn. 
284; Nichols v. Atwood, 149 N.W. 672, 
127 Minn. 425; Beard v. Clarke, 39 
IN. W., 63, 88° Minn. 547; “Trainor v. 
Wouman, 24 N.W. 297, 33 Minn. 484; 
Shartle v. Minneapolis, 17 Minn. 308. 


Mo.—Williams v. Ransom, 136 S.W. 
349, 234 Mo. 55; Greer v. Parker, 85 
Mo.2107; ‘Clarke v.; Katchen, 52, Mo. 
316; Finn v. United Rys. of St. Louis, 
(App.) 267 S.W. 416; Lunsford v. Ma- 
con Produce Co., (App.) 260 S.W. 781; 
Robertson v. Kochtitzky, (App.) 217 
S.W. 543; Markland y. Brotherhood 
of American Yeomen, (App.) 210 S.W. 
774; Martin v. Wiglesworth, (App.) 
193 S.W. 906; Scott v. Boeckeler Lum- 
ber Co., (App.) 186 S.W. 1104;' Knapp 
v. Hanley, 132 S.W. 747, 153 Mo.App. 
169; Hartley v. Calbreath, 106 S.W. 
570, 127 Mo.App. 559; Kaw Brick Co. 
v. Hogsett, 82 Mo.App. 546; Sharp v. 
Sturgeon, 75 Mo.App. 651. 


Neb.—Hibbard v. Wilson, 71 
65, 51 Neb. 436. 


Nev.—Zelavin v. Tonopah Belmont 
Development Co., 149 P. 188, 39 Nev. 
1; Calquhoun y. Wells, 33 P. 977, 21 
Nev. 459. 


Ohio.—Schrenk vy. Cincinnati, 10 
Ohio Cir.Ct.N.S. 135; Memphis, etc., 
gg Co. vy. °Britton, 1 OhionCir-ct, 

aS snes 


Okl.—Frisco Lumber Co. v. Spivey, 
140 P. 157, 40 Okl. 633; Friedman yv. 
Weisz, 58 P. 613, 8 Okl, 392 


Or.—Gile v. Lasselle, 171 P. 
Or. 107 


Tex.—Fred Harvey, Inc. v. Come- 
gys, (Civ.App.) 233 S.W. 601; Payne 
v. Gebhard, (Civ.App.) 136 S.W. 1118; 
International, etc, R. Co. v. Mus- 
champ, 90 S.W. 706, 40 Tex.Civ.App. 
358; Creager v. Yarborough, (Civ. 
App.) 87 S.W. 376; Taylor, etc., R. Co. 
v. Warner, (Civ.App.) 60 S.W. 442; 
Pitt v. Elser, 32 S.W. 146, 7 Tex.Civ. 
App. 47. 


N.W. 


741, 89 


-Lumber 


in his office with the aid of his books, or the trial 
and appellate courts with the benefit of briefs and 
arguments of counsel, give to instructions, but as 
to how the instructions will naturally be understood 
by the average men composing juries,#? and when 
instructions are so involved as to cloud the real 
issues and require careful, critical examination by 
the trial and appellate courts to determine their 
meaning, or the inferences that ean be drawn there- 
from, their very object is defeated.** 
such determination the jury should be eredited with 
common discernment and common sense** and the 


However, in 


Utah.—Berg vy. Otis Elevator Co., 
Pash Phe Syeias 64 Utah 518; P. A. Soren- 
sen Co. v. Denver & R. (Gunes Co., 164 
P. 1020, 49 Utah 548. 

Va.—Carpenter v. Smithey, 88 S.E. 
321, 118 Va. 533; Pocahontas Consol. 
Collieries Co. v. Hairston, 83 S.E. 
1041, 117 Va. 118; Virginia Central 
R. Co. v. Sanger, 15 Gratt. (56 Va.) 
230. 


Wash.—Johanson y. Pioneer Min- 
ing Co,, 137 (PP L019 ike Wash. 4207 

W.Va.—Wilson v. City of Elkins, 
103 S.E. 118, 86 W.Va. 379; Chambers 
v. Spruce Lighting Co., 95 S.E. 192, 
81 W.Va. 714; Angrist v. Burk, 87 
S.E. 74; Brogan vy. Union Traction 
Co., 86 S.E. 753, 76 W.Va. 698; Lara- 
way v. Croft Lumber Co., 84 S.E. 333, 
75 W.Va. 510; Walker v. Strosnider, 
67 S.E. 1087, 67 W.Va. 39, 21 Ann. 
Cas. 1; Stewart v. Doak, 52 S.H. 95, 
58 W.Va. 172; Parrish v. Huntington, 
50 S.E. 416, 57 W.Va. 286; Wheeling 
Gas Co. v. Wheeling, 8 W.Va. 320. 

Wis.—Odegard v. North Wisconsin 
na Co., 110 N.W. 809, 130 Wis. 

{a] Trial court may, in its discre- 
tion, refuse instruction so drawn 
that it may mislead by an implication 
unfavorable to one party. Angrist v. 
Burk, (W.Va.) 87 S.E. 74. 

Requests for and failure to give in- 
structions as affecting right to new 
trial see New Trial § 79. 


37. McCole v. Loehr, 79 Ind. 430. 


38. Heed v. Gummere, 136 N.E. 5, 
192 Ind. . 22%. .See  Hostettler __ v. 
Mushrush, 194 Ill.App. 58; Hammond 
vy. Thacker,, Coal &) Coke..Coy 143 “St 
BBO Iss: Obede Wictae aco 

39. -Jebeles & Colias Confection- 
Pee Co. ‘vy. Booze, 62 So. 12, 181 Ala. 


40. Abernathy v. Emporia Mfg. 
Co., 95 S.E. 418, 122 Va. 406. 


41. Tiggerman v. City of Butte, 
119 P. 477, 44 Mont. 138. 
42. Knapp v. Hanley, 132 S.W. 747, 


153 Mo.App. 169,174. ‘The test then, 
is, not what the ingenuity of counsel 
can, at leisure, work out the instruc- 
tions to mean, but how and in what 
sense, under the evidence before them 
and the circumstances of the trial, 
would ordinary men and _ Jurors un- 
derstand the instructions.” Young v. 
City of Fairfield, 173 Ill.App. 311, S18 
[cit Funk v. Babbitt, 156 Ill. 408, Un- 
Roe ieae Cory. Lowensen, 222 Tl. 


43. Knapp v. Hanley, 132 S.W. 747, 
153 Mo.App. 169. 


44. Pagels v. Meyer, 61 N.E. aids 
Hens h9'S fl. 172; Chicago, etc., Co. 
v. Smith, 124 Tl. App. 627 [aft MO N. 
E. 716, 226 Ill. 178]. 


“Common sense” defined see 12 C. 
J. p 209. 
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whole charge,*® pleading, and evidence*® should be 
considered, and an instruction is sufficiently clear 
where it gives the jury a correct understanding of 
the law as applied to the particular facts found by 
The giving of a ‘re- 
quested charge, merely misleading if faulty at all, 
and which can be explained#® by a requested charge 


them from the testimony.*? 


is not error.*2 In the absence of 


record so to indicate reference to a plaintiff’s knowl- 
edge of the law at the time an admission was made, 
in an instruction relating to the binding effect of 
admissions of fault, is not misleading,®® nor is a 


charge open to the objection that 


45. Renn v. Tallman, 25 Pa.Super. 
508. 

{a] Necessity of considering whole 
charge.—In considering a charge the 
whole of it must be taken together, 
and if, when so considered, it tends 
to mislead, although no particular 
portion is erroneous, it is cause for 
reversal. Renn v. Tallman, 25 Pa. 
Super. 503. 

46. Aldrich Mining Co. v. Pearce, 
68 So. 900, 192 Ala. 195; Bowles v. 
Lowery, 62 So. 107, 181 Ala. 6038; 
Georgia Southern & F. Ry. Co. v. 
Hamilton Lumber Co., 58 So. 838, 63 
Tey MIGKO 


47. Waltham Piano Co. v. Lind- 
holm Furniture Co., 159 N.W. 1040, 
168 Iowa 728. 

[a] Instructions held not confus- 
ing or misieading.—(1) Reference to 
horses as “cattle.” Texas & P. Ry. 
Co. v. Browder, (Tex.Civ.App.) 
S.W. 1042. (2) Use of word “use” 
instead of “retention” in an action 
for rent of locomotives. Southern 
Iron & Equipment Co. v. Smith, (Mo.) 
192 S.W. 754. (3) Use of pronoun 
“he” properly referred to plaintiff. 
Howard v. Dickson, 149 N.W. 69, 167 
towa 157. (4) Use of the words “evi- 
dence” and “testimony” in instruc- 
tions without regard to technical dif- 
ference in meaning. Scherrer v. City 
of Seattle, 100 P. 144, 52 Wash. 4. 
(5) Use of “would-be” with reference 
to liability. Waltham Piano Co. v. 


Lindholm Furniture Co., 150 N.W. 
1040, 168 Iowa 728. (6) Use of word 
“defendant” instead of “plaintiff.” 


Magowan vy. Kentucky Utilities Co., 
200 S.W. 367, 179 Ky. 114. To same 
effect. Benton vy. Harley, 94 S.E. 46, 
21 Ga.App. 168. (7) Employment of 
the word “knowledge” without any 
qualifying word, together with other 
instructions using the term “actual 
knowledge.” Alaska S. 8S. Co. v. Pa- 
cific Coast Gypsum Co., 138 P. 875, 78 
Wash. 247. (8) Reference to ‘the 
defendant” where verdict had been 
directed as to all but one defendant. 


Zaban v. Coleman, 108 S.H. 555, 27 
Ga.App. 376." (9)'\ Use’ of ‘act’ in- 
stead of “injury.” Reliable Steam 


Laundry v. Schuster, (Tex.Civ.App.) 
159 S.W. 447. (10) Use of “and/or.” 
Aubeli:v. Sosso, 236 P. 319,72.) Cal. 
App. 57. (11) Use of ‘injuries com- 
plained of,’ in malpractice suit. 
Miller v. Dumon, 64 P. 804, 24 Wash. 
648. (12) Failure to use “uncondi- 
tional.” Alamo Trust'Co. vy. Pruden- 
tial Life Ins. Co. of Texas, (Tex.Civ. 
App.) 183 S.W. 787. (13) Reference 
to fact “as alleged in the petition.” 
Galveston, ete., R. Co. v. Parvin, 64 
S.W. 1008, 27 Tex.Civ.App. 60. (14) 
Submission of facts in terms employ- 
ed by all of the parties during the 
trial. Capitol Freehold Land, etce., 
Co) vy.) “Pecos, etc.,” RCo (Pex. Civ, 
App.) 60 S.W. 286. (15) Use of “un- 
der the instructions of the court.” 
Farmers’ State Bank v. Miller, (Mo. 
App.) 26 S.W.(2d) 863. (16) State- 
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anything in the 


it is misleading 


ment that recklessness might be 
“presumed” from unreasonable delay 
in delivering telegram. Reaves Vv. 
Western Union Telegraph Co., 96 S.E. 
295, 110 S.C. 233. (17) Instruction as 
to exercise of ordinary care. Zucker 
v. Johnson, 146 N.W. 1127, 158 Wis. 
81. (18) Legal definition of negli- 
gence. Louisiana & A. Ry. Co. v. 
Woodson, 192 S.W. 174, 127 Ark. 328. 
(19) As to contributory negligence. 
Humphfres v. Western Pac. Ry. Co., 
160 P. 415, 173 Cal. 428; Antonian v. 
Southern Pac. Co., 100 P. 877, 9 Cal. 
App. 718; Wellington v. Reynolds, 97 
N.E. 155, 177 Ind. 49; Matassarin v. 
Wichita R. & Light Co., 163 P. 796, 
100 Kan. 119; Lins v. Boeckeler Lum- 
ber Co., 299 S.W. 150, 221 Mo.App. 181; 
Baxter v. Campbell Lumber Co., 171 
S.W. 955, 186 Mo.App. 352; Texas 
Midland R. R. v. Wiggins, (Tex.Civ. 
App.) 161 S.W. 445; Texas Cent. R. 
Co. v. Cameron, (Tex.Civ.-App.) 149 
S.W. 709. (20) Strongly urging the 
support of the law against mob vio- 


lence. Pritchett v. Overman, 
Greene (lowa) 531. (21) Miscel- 
laneous other instructions. Otis v. 


Pittsburgh-Westmoreland Coal Co., 
220 F. 595, 186 C.C.A. 53 [cert den 35 
S.Ct. 941, 238 U.S. 639, 59 L.Wd. 1501]; 
City of St. Paul v. Hyslop, 174 F. 391, 
98 C.C.A. 609; In re Spencer, 31 P. 
453, 96 Cal. 448; Mattocks v. Class A 
Motor! Co.,) 26% Po 736," 92 -Cal/Appé 
127; King v. Tarabino, 242 P. 1075, 
75 Cal.App. 462; McCue v. McCue, 123 
A. 914, 100 Conn. 448; Hardeman v. 
Ellis, 135 S.E. 195, 162 Ga. 664; Park- 
er v. Wellons, 160 S.B. 109, 43 Ga.App. 
721; Central of Georgia Ry. Co. v. 
Anderson, 158 S.E. 338, 43 Ga.App. 
189; Tumlin v. Guest, 120 S.E. 442, 
31 Ga.App. 250; Stewart & Jones Co. 
Ve Griftin, ) (GarApp.) 910 S:by) 6 923): 
Alexander v. Brewerton Coal Co., 258 
Ill. App. 281; MecEniry v. Tri-City Ry. 
Co., 179 Ill.App. 152; Chicago & B. I. 
Ry. Co. v. Whipking, (Ind.App.) 170 
N.E. 548; Wheatcraft v. Myers, 107 
N.E. 81, 57 Ind.App. 371; State Bank 
of Stratford vy. Young, 140 N.W. 376, 
159 Iowa 375; Murray v. Chicago, R. 
Dee Sci yay COmmilnio UNV en loo meni 
Iowa 732; Nangle v. Cudahy Packing 
Co.; A212) Pi 10s ian Kan, 289) Child= 
ers v. Tobin, 206 P. 876, 111 Kan. 347; 
White y. Jouett, 144 S.W. 55, 147 Ky. 
197; Parrot v. Mexican Cent. R. Co., 
93 N.E. 590, 207, Mass. 184, 34 L.R.A. 
N.S. 261; Vultee v. Saginaw-Bay City 
Ry. Co., 152 N.W. 980, 186 Mich. 523; 
T. W. Snook & Son v. Mt. Clemens 
Sugar Co.,; 146 N.W. 631, 180 Mich. 
691; Hoopengarner vy. Stipe, 135 N. 
W. 244, 169 Mich. 307; Anthory Vv. 
Cass County Home Telephone Co., 130 
N.W. 659, 165 Mich. 388; Brown v. 
Spiegel, 133 N.W. 618, 167 Mich. 645; 
State ex reli City of St.) Joseph. Vv; 
Ellison, (Mo.) 223 S.W. 671 [quashing 
cert (App.) 214 S.W. 281]; Conrad v. 


Hamra, (Mo.App.) 253 S.W. 808; 
Wagner v. Wagner, (Mo.App.) 215 S. 
W. 784; Shockley v. Booker, (Mo. 


App.) 204 S.W. 569; Blass v. Missouri 
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where, taking the whole charge together, it fairly 
puts two conflicting theories of fact, and where it 
is not apparent upon consideration of the entire 
record of the case that the jury were misled;°? but 
where unclouded issues of fact are specially sub- 
mitted, the giving of such charges tends more to 
confuse than to aid jurors in their deliberations.°®” 
And although it may be proper to enumerate in an 
instruction elements which the jury may consid- 
er,>2% if it tells them they “must” or “should” con- 
sider, it is liable to be misleading.®? 
mitted by the pleadings should not be. submitted to 
the jury for the reason that they are calculated 


Matters ad- 


State Life Ins. Co., (Mo.App.) 202 S. 
W. 270; Schwanenfeldt v. Metropoli- 
tan St. Ry. Co., 174 S.W. 1438, 187 Mo. 
App. 588; Moore y. Sturm, 130 N.W. 
581, 88 Neb: 793; Portland Nat. Bank 
v. Philadelphia Fire Assoc., 50 P. 568, 
53 P. 8, 33 Or. 172; Ivestor v. Fowler, 
96 S.E.154, 109 S:C.:424.. Potten iv: 
Stevenson, 135 N.W. 715, 29 S.D. 71; 
Mansfield v. Orange Inv. Co., (Tex. 
Civ.App.) 260 S.W. 307 [reh overr 
(Civ. App.) 263 S.W. 658]; Earl v. 
Mundy, (Tex.Civ.App.) 227 S.W. 716; 
Hales v. Peters, (Tex.Civ.App.) 162 
S.W. 386; St. Louis Southwestern Ry. 
Co. of Texas v. Martin, (Tex.Civ.App.) 
161 S.W. 405; Missouri K. & T. Ry. Co. 
of Texas v. MicCormiek, (Tex.Civ. 
App.) 160 S.W. 429; Ft. Worth & D. C. 
Ry. Co. v. Wininger, (Tex.Civ.App.) 
159 S.W. 881; Glenn Lumber Co. v. 
Quinn, (Tex.Civ.App.) 149 S.W. 285; 
Frost v. Grimmer, (Tex.Civ.App.) 142 
S.W. 615; Glaser v. Katalinich, 
(Wash.) 13 P.(2d) 468; Calhoun, Den- 
ny & Ewing v. Whitcomb, 155 P. 759, 
90 Wash. 128 [aff 164 P. 61, 95 Wash. 
700]; Auwarter v. Kroll, 154 P. 438, 
89 Wash. 347; Wheeler v. Hotel Ste- 
vens Co., 127 se. 840, 74) Wash. 142; 
Ann.Cas.1914C 576. 


[b] Where portion of charge is 
sandwiched between language unmis- 
takably belonging to question under 
consideration, it must be deemed to 
have been understood to relate to the 
question under which it was given 
and not to the previous question. 
Rump vy. Bresnan, 151 N.W. 251, 160 
Wis. 179. 


48. Instructions explanatory of in- 
structions previously given generally 
see infra § 765. 


49. Ex parte Hill, 69 So. 598, 194 

Ala. 559 [den cert 69 So. 486, 14 Ala. 
App. 541]. 
_ [a] For example, in an action for 
injuries from a team becoming fright- 
ened at an automobile, an instruction 
referring to an automobile as a dan- 
gerous machine held not so improper 
as to require new trial, in view of 
Acts 1910, p 90, which recognizes the 
possible danger from such machines. 
pees v. Raper, 78 S.H. 2538; 139 
TA. a 


50. Marton v. Pickrell, 191 P. 1101, 
112 Wash. 117, 17 A.L.R. 68. 


[a] Reason for rule.—It is a com- 
mon adage, known and repeated ev- 
erywhere, ghat every man is pre- 
sumed to know the law. Marton v. 
Pickerell, Votes cl 1l0l MuLoiNVashs a1 7s 
7? “AsLAR: 68: 


51. Cincinnati Traction Co. v. Ree- 
busch, 192 F. 520,113 C.C.A. 76. 


52. St. Louis Southwestern Ry. Co. 
of Texas v. Johnson, (Tex.Commn. 
App.) 249 S.W. 1092, 1093 [aff (Civ. 
App.) 268 S.W.. 926]. 


524%. See supra 531. 


53. Rynearson v. McCartney, 2 
Tll.App. 555. ies 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to mislead.°3% 


Instruction correct as abstract proposition or 
rule of law is erroneously given,°®* and properly re- 
fused,**% where it is more likely to confuse and 
mislead a jury than to assist them, and an instruc- 
tion technically accurate is erroneous if it is eal- 
culated to mislead the common, ordinary mind, un- 
versed in its legal terms and phrases.*® 


In connection with special verdict, the practice 
of charging juries upon plain and clear issues of 
fact fails to accomplish the object of directing the 
jury to the ultimate issues of fact for their deter- 


53144. McKee v. Maggard, 13 Ky. 
L. 304. 

54. Zelavin v. 
Development Co., 
Nev. 1. 

[a] Reversible error.—Zelavin v. 
Tonopah Belmont Development Co., 
149 P. 188, 39 Nev. 1 

54144. Gray v. Chicago, R. I. & P. 
Ry. Co., 139 N.W. 934, 160 Iowa 1, 7; 
Adams v. St. Louis-San Francisco 
Ry. Co., (Mo.App.) 272 S.W. 984. 

“The trial court is not bound to 
Submit every requested instruction 
which may be unobjectionable as an 
abstract legal proposition. This is 
especially true where the court has 
sufficiently covered the point in its 
own charge, or where the giving of it 
may tend to mislead or confuse rath- 
er than enlighten the jury.’ Gray 
vy. Chicago, R:. I) & P. Ry. Co., supra: 

[a] Rule applied to abstract dec- 
laration of what constitutes intoxi- 
cation as a matter of law. Adams v. 
St. Louis-San Francisco Ry. Co., (Mo. 
App.) 272 S.W. 984. 

55. Gilmore vy. McNeil, 45 Me. 599. 


56. Wolff v. Carstens, 134 N.W. 
400, 148 Wis. 178. 


57. Remarks of judge generally 
see supra §§ 91-106. 


58. Conn.—Neuman vy. Apter, 112 
P3500; 90 1COnN.u6.90;, 20) AI, Ran O00, 


Ga.—Livingston vy. Aldridge, 138 S. 
BE. 78, 164 Ga. 201. 

N.Y.—Peters v. Adams, 190 N.Y.S. 
220, 115 Mise. 689 [aff 188 N.Y.S. 
945]. 

Wash.—Moy Quon v. M. 
Co., 143 P. 99, 81 Wash. 526. 

Wis.—Boucher v. Wisconsin Cent. 
Ryn Co., 123, -N.W-..913, d4i-wis. 160. 

[a] Remarks held not misleading. 
—(1) Preliminary remarks as to lack 
of an allegation in a complaint as 
to a statutory rule of ‘conduct could 
not have misled the jury where the 
court charged fully and correctly as 
to the relation of such statutory rule 
to the case. Neuman v. Apter, 112 A. 
350, 95 Conn. 695, 21 A:L.R. 970. . (2) 
Court’s remark in response to a re- 
quest to recharge on a _ particular 
question that it expected the jury 
understood it, when considered in 
connection with the entire charge. 
Livingston y. Aldridge, 138 S.E. 78, 
164 Ga. 201. (3) Remark made in re- 
snonse to remark of counsel, while 
unfortunate, was not calculated to 
mislead when considered in connec- 
tion with other instructions. Moy 
Quon v. M. Furuya Co., 143 P. 99, 81 
Wash. 526. (4) Statement of court 
in reply to comments by counsel on 
question of loss, where the jury were 
fully instructed as to the correct rule 
of damages. Boucher v. Wisconsin 
cone Ry. Co., 123 N.W. 913, 141 Wis. 
160. 

[b] Remark held erroneous.—Im- 
proper and incomplete answer to ju- 
ror’s question where ene jury would 


Tonopah Belmont 
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erally.>§ 


tions.®° 


have been left without appreciation 
for the difference between an ex- 
press and an implied contract. Pe- 
ters v. Adams, 190 N.Y.S. 220, 115 
Mise. 689 [aff 188 N.Y.S. 945]. 


59. Williams v. Lynchburg Trac- 
tion & Light Co., 128 S.E. 732, 734, 142 
Va. 425. 

“We regard the expression of the 
judge, that he was doubtful about 
it, as error so plainly harmful to the 
plaintiff as in any event to require 
a reversal of ‘judgment. However 
dubious a‘trial judge may be as to 
an instruction, when and after he 
determines to give it, it becomes in 
that forum the law of that case. The 
jurv have no right either to inquire 
further or to disregard it. It is their 
bounden duty to obey it.” Williams 
v. Lynchburg Traction & Light Co., 
supra. 

60. As Eronne for new trial see 
New Trial § 79 

In criminal Vdohaeiolid see Crim- 
inal Law § 78. 


61. U.S.—Sweeney v. Erving, 33 


S.Ct. 416, 228 U.S. 233, 57 L.Ed. 815 
[aff 35 App.D.C. 57, 43 L.R.A.N.S. 
734]. 


Ala.—Ham Turpentine Co. v. Miz- 
ell, 110 So. 372, 215 Ala. 148; Atlan- 
ta, etc., Air Line R. Co. v. Wheeler, 
46 So. 262, 154 Ala. 530; Newsome v. 
Louisville & N. R. Co., 110 So. 53, 21 
Ala.App. 555; Pritchett v. Fife, 62 So. 
1001, 8 Ala.App. 462 

Cal.—Klopper v. D. J. & T. Sullivan 
Co., (App.) 18 P.(2d) 839. 

Colo.—Babcock v. Bouton, 275 P. 
908, 85 Colo. 327; London Guarantee 
& Accident Co. v. Officer, 242 P. 989, 
78 Colo. 441; Healey v. Rupp, 63 RP. 
319, 28 Colo. 102. 


D.C.—Robertson v. Washington Ry. 
& Electric Co., 51,App.D.C. 311, 279 
F. 180. 

Ga.—Noble Machine Co. v. R. B. 
Woolvin Stave Co., 147 S.E. 411, 39 
Ga.App. 457. 

Ill.— Fowler v. Chicago Rys. Co., 
120 N.B. 635, 286 Ill. 363 [aff 207 Ill. 
App. 430 (error dism 40 S.Ct. 218, 250 
U.S. 679, 68 L.Ed. 1203)]; National 
Enameling, etc., Co. v. McCorkle, 76 
N.E. 843, 219 Til. 557; Chicago City 
R. Co. v. Taylor, 48 N.E. 831, 170 Ill. 
49 [aff 68 Ill. App. 613]; U.S. Rolling- 
stock Co. v. Wilder, 5 N.E. 92, 116 Il. 


100; Frochter v. ’Arenholz, 242 Til; 
App. 938; Conklin Constr. Co. v. 
Walsh, 131 Ill.App. 609; Wood v. 


Olson, 117 Ill.App. 128. 


Ind.—Michigan City v. Werner, 114 
N.E. 636, 186 Ind. 149; Southern Ry. 
Co. v. Weidenbrenner, 109 N.E. 926, 
61 Ind.App. 314. 


Md.—Wandell Chocolate Co. 
Goldsmith, 120 A. 372, 142 Md. 148: 
City & Suburban Ry. of Washington 
v. Clark, 97 A. 996, 128 Md. 281; Phil- 
adelphia, etc., R. Co. v. Holden, 49 A. 
625, 93 Md. 417; Cumberland Coal, 
etc., Osa Ve Tilghman, 13 Md. 74, 
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mination, and is apt to confuse and mislead them.®* 

Remarks*’ in nature of instructions are subject 
to the same rules that control instructions gen- 
Where a judge stated, when giving an 
instruction, that he was doubtful about it, it was 
held to have the probable effect of misleading the 
jury to think that it presented a question of law 
so doubtful as to leave them at liberty to disregard 
it and to determine that vital legal question accord- 
ing to their own view.°® 


[§ 600] 8. Inconsistent and Contradictory Instruc- 
It is proper to refuse,*! and error to give 


Mass.—Percival v. Chase, 65 N.E. 
800, 182 Mass. 371. 


Miss.—Terry v. Smylie, 133 So. 662, 


161 Miss. 31; Sellers v. Lofton, 116 
So. 104, 149 Miss. 849; Brister v- 
pees 115 So. 36, 149 Miss. 5. 


o.—Sutton v. Anderson, 31 S.W. 
(24) F026. 326 Mo. 304; Crews v. Wil- 
son, 281 S.w. 44, 312 Mo. 643; De Clue 
v. Missouri Pac. R. Co., 264 S.W. 992; 
Burton v. Holman, 231 S.W. 630, 288 
Mo. 70; Sudmeyer v. United Rys. Co. 
of St. Louis, 228 S.W. 64; Lokey. v. 
Rudy-Patrick Seed Co. of Kansas 
City, (App.) 285 S.W. 1028; Amos 
v. Fleming, 285 S.W. 134, 221 Mo.App. 
559; Kuether v. Kansas City Light 
& Power Co., 276 S.W. 105, 220 Mo. 
App. 452; Walden v. Stone, (App.) 
260 S.W. 526; Bloom v. Union Elec- 
tric Light & Power Co., (App.) 251 
S.W. 411; Stofer v. Dunham, (App.) 
208 S.W. 641; Advance Transfer Co. 
v. Chicago, reaeies & P. Ry. Co., (App.) 
195 S.w. 566; Sharp v. Sturgeon, 75 
Mo.App. 651. 

Mont.—In re Bright’s Estate, 300 
P. 229, 89 Mont. 394; Kamboris v. 
Chicago, M. &.St. PP. Ry. Ce.,' 203° PB. 
859, 62 Mont. 88. 

N.J.—Wilkinson v. Orange Moun- 
tain» Land Co:, 1137 sA.259i359 103) Nise 
Law 688. 

N.Y.—Ramsey v. National Con- 
tracting Co., 63 N.Y.S. 286, 49 App. 


pL Be No 1s 


N.C.—Brewer v. Ring, 99 S.E. 358, 
177 N.C. 476. 


Or.—Lake County Pine Lumber Co. 
v. Underwood Lumber Co., 12 P.(2d) 
324; Barber v. Motor Inv. Co., 298 P. 
216, 136 Or. 362 


Vt.—Brigges v. Pucca 22: Vite 60. 

Va.—S. H. Kress & Co. v. Mus- 
grove,’ 149 S.H..453, 153 Va. 348: W. 
B. Bassett & Co. v. Wood, 132 S.E. 
700, 146 Va. 654; Eastern Coal & Ex- 
port Corporation v. Norfolk & W. Ry. 
Co., 113 S.B.. 857,188 Va. 525: Roan- 
oke Ry. & Hlectric Coney. Carroll, 72 
S.E. 125, 112 Va. 598; Southern R. Co. 
v. Daves, 61 S.H. 748, 108 Va. 378. 


W.Va.—Tower v. Whip, 44 S.E. 179, 
53 W.Va. 158, 63 L.R.A. 937; Balti- 
Dae. ete., R. Co. v. Lafferty, 2 W.Va. 


[a] Instructions held properly re- 
fused.—(1) Necessity of making cus- 
tom part of contract. Ham Turpen- 
tine Co. v. Mizell, 110 So. “372, 215 
Ala. 148. (2) Deduction’ of mort- 
gagor’s indebtedness from value of 
mortgaged furniture in fixing dam- 
ages for conversion. Barber v. Motor 
Inv. Co., 298 P. 216, 136, Or. 361. © ¢3) 
Where instructions requested wouid 
have been in conflict with peremptory 
instructions. Terry v. Smylie, 133 
so: 662, 161  Missuadty (4) Prayer 
seeking to take case from jury after 
concession of prayer submitting case 
to jury. City & Suburban Ry. of 
Washington v. Clark, 97 A. 996, 128 
Md. 281. ~(5) Delivery of dry lumber 
and right to refuse lumber not dry. 
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[§ 600 


conflicting and contradictory instructions,®? since | a charge containing two distinct propositions con- 


Lake County Pine Lumber Co. v. Un- 
derwood Lumber Co., (Or.) 12 P.(2d) 


324. (6) ‘“Irreconcilable”’  instruc- 
tions. Babcock v. Bouton, 275 P. 908, 
85 Colo. 327. (7) Burden of proof. 


Stofer v. Dunham, (Mo.App.) 208 S. 
W. 641. (8) Requiring proof of every 
material allegation of declaration 
where verdict was properly directed 
on one count... Brister v. Dunaway, 
115 So. 36, 149 Miss. 5. (9) Absence 
of right to presume negligence and 
preponderance of evidence. Kuether 
v. Kansas City Light & Power Co., 276 
S.W. 105, 220 Mo.App. 452. (10) 
Shock as conclusive evidence of in- 
sufficient insulation. Sudmeyer vv. 
United Rys.) Go. of St. Louis, (Mo.) 
228 S.W. 64. (11) Necessity of using 
‘highest degree of care” and “ordi- 
mary care.’ Advance Transfer Co. vy. 
Chicago, R. I. & P. Ry. Co., (Mo.App.) 
195 S.W. 566. (12) Care required of 
person before going on street car 
track. Roanoke Ry. & Electric Co. 
Ver Caroline ia Sebt2o, eta Var pod. 
(18) Contributory negligence and last 
elear chance. Michigan City v. Wer- 
ner, 114 N.E. 636, 186 Ind. 149. (14) 
Assumption of risk and last clear 
ehance. Amos v. Fleming, 285 S.W. 
134, 221 Mo.App. 559. (15) Liability 
of street railroad for defect in its 
right of way. Fowler v. Chicago Rys. 
Co., 120 N.E. 635, 286 Ill. 363 [aff 207 
Tll. App. 430 (error dism 40 S.Ct. 218, 
2501U-S3) 679). 63> Ld. 203) 7) C6) 
Negligence, control of street car, and 
humanitarian rule. Crews v. Wilson, 
281 S.W. 44, 312 Mo. 6438. (17) That 
unlawful obstruction of free use of 
street was nuisance. Klopper v. D. J. 
oo. 1 Sullivan, Co, (CalApp.)) 13 -P. 
(2d) 839. (18) Negligence and sub- 
mission of issue of damages. Rob- 
ertson v. Washington Ry. & Electric 
Cows Appi: Cf sid, 279k". 1805>. (19) 
Measure of damages. Lokey v. Rudy- 
Patrick Seed Co. of Kansas City, (Mo. 
App.) 285 S.W. 1028; Eastern Coal & 
Export Corporation v. Norfolk & W. 
ak One daliore Soka 1S DM An dio Suave D ZiDe 
(20) Elements of damage. Southern 
Ry. Co. v. Weidenbrenner, 109 N.E. 
926, 61 Ind.App. 314. (21) Compen- 
sation recoverable in action for death 
of employee. Kamboris v. Chicago, 
Pas Ryan Cos, ca 0 aera spor lon 
Mont. (22) Combining ideas of 
possibility of injury. Sweeney v. 
Hrving, 33 SiCt. 416,228 U.S. 233, 57 
1..Bd. 815 [aff 35 App.D.C..57, 43 L.R. 
A.N.S. 734]. (23) To find for defend- 
ant, if plaintiff was: riding on any 
part of engine pilot when injured. 
De Clue v. Missouri Pac. R. Co., (Mo.) 
264 S.W. 992. (24) Particular state- 
ment authorizing recovery. Pritchett 
v. Fife, 62 So. 1001, 8 Ala.App. 462. 
(25) Duty to find for defendant if the 
mind of the jury was in equipoise. 
Wandell Chocolate Co. vy. Goldsmith, 
120 A. 372, 142 Md. 148. (26) ‘Undue 
influence. Burton v. Holman, 231 S. 
W. 630, 288 Mo. 70. (27) Establish- 
ment of undue_ influence. Inge 
Bright’s Estate, 300 P. 229, 89 Mont. 
394. 


Requests for and failure to give in- 
structions as affecting right to new 
trial see Appeal and Error §§ 754— 
758. 


62. U.S.—Deserant v. Cerillos Coal 
Ra Co:, 20 S:Cb. 796i, 1784 U-S.0'409) 44 
L.Ed. 1127 [rev 55 P. 290, 9 N.M. 495]; 
Mideastern Contracting Corporation 
v. O’Toole, 55 F.(2d) 909; Continental 
Nat. Bank v. Neville, 285 F: 565; J. 
H. Sullivan Co. v. Wingerath, 203 F. 
460, 121 C.C.A. 584. 

Ala.—Souther Ry. Co. v. Alsobrook, 
137 So. 4387, 223 Ala. 540; People’s 
Bank of Mobile v. McAleer, 85 So. 


413, 204 Ala. 101; Clinton Mining Co. 
vy. Bradford; 69. So. 4,, 192) Ala... 576; 
Vidmer v. Lloyd, 63 So. 9438, 184 Ala. 
153; Southern Ry. Co. v. Penney, 51 
So. 392, 164 Ala. 188; Carter v. Fulg- 
ham, 32 So. 684, 134 Ala. 238; W. T. 
Adams Mach. Co. v. South State Lum- 
ber Co., 56 So. 826, 2 Ala.App. 471. 


Ariz.—Arizona Copper Co. v. Burci- 
ASA el il see 20 ArT ZO Os 


Ark.—Missouri State Life Ins. Co. 
v. Barron, 52 S.W.(2d) 733; St. Louis- 
San Francisco Ry. Co. v. Steele, 46 S. 
W.(2d) 628, 185 Ark. 196; Baltimore 
& O. R. Co. v. MeGill Bros. Rice Mill, 
46 S.W.(2d) 651, 185 Ark. 108; Kan- 
sas City Fibre Box Co. v. F. Burkart 
Mfg. Co., 44 S.W.(2d) 235, 184 Ark. 
704; Schirmer v. Baldwin, 32 S.W. 
(2d). 162, 182 Ark. 581; ‘Herring: wv. 
Bollinger, 29 S.W.(2d) 676, 181 Ark. 
925; Murray v. Jackson, 24 S.W.(2d) 
960, 180 Ark. 1144; Walloch v. Heiden, 
22 S.W.(2d) 1020, 180 Ark. 844; Bul- 
man Furniture Co. v. Schmuck, 299 
S.W. 765, 175 Ark. 442, 55 A.L.R. 1039; 
Smith vy. Pearce, 294 S.W. 705, 174 
Ark. 153; O. L. Gregory Vinegar Co. 
v. National Fruit Canning Co., 291 
S.W. 58, 172 Ark. 927; Earle v. Boyer, 
289 S.W. 490, 172 Ark. 534; Garrison 
Co. v. Lawson, 287 S.W. 396, 171 Ark. 
1122; Missouri Pac. R. Co. v. Nichols, 
279 S.W. 354, 170 Ark. 1194; St. Lou- 
is-San Francisco Ry. Co. v. Horn, 269 
S.W. 576, 168 Ark. 191; O. L. Gregory 
Vinegar Co. v. National Fruit Can- 
ning Co., 268 S.W. 598, 167 Ark. 435; 
Church v. Jones, 268 S.W. 7, 167 Ark. 
326; Slayden v. Augusta Cooperage 
Co., 260 S.W. 741, 163 Ark. 638; Mey- 
ers v. Andre, 256 S.W. 363, 161 Ark. 
393; Grady v. Dierks Lumber & Coal 
Co., 242 S.W. 548, 154 Ark. 255; Hixon 
v. Boyce, 235 S.W. 376, 149 Ark. 669; 
Hines v. Johnson, 224 S.W. 989, 145 
Ark. 592; Subiaco Coal Co. v. Krall- 
man, 220° S.W.. 664, 2438 Ark..-469; 
Trumbull v. Martin, 208 ‘S.W. 803, 137 
Ark. 495; Mitchell v. Hahn, 198 S.W.° 
528, 131 Ark. 286; Simmons v. Lusk, 
194 S.W. 11, 128 Ark. 336; Simonson 
vy. Lovewell, 175 S.W. 407, 118 Ark. 
81; Swearingen v. C. W. Bulger & Son, 
176 S.W. 328, 117 Ark. 557; Turquett 
v. McMurrain, 161 S.W. 175, 110 Ark. 
LOT St aos WONT, NOs Sein © OW AVE 
Bright, 159 S.W. 33, 109 Ark. 4; Chi- 
cago Mill & Lumber Co. v. Johnson, 
147 S.W. 86, 104 Ark. 67; Helena 
Hardwood Lumber Co. v. Maynard, 
138 S.W. 469, 99 Ark. 377; St. Louis, 
Io M. & SiuRy. Co: ve Hudson, 1130 'S. 
W. 534, 95 Ark. 506; Kansas City 
Southern Ry. Co. v. Brooks, 105 S.W. 
93, 84 Ark. 233; Grayson-McLeod 
Lumber Co. v. Carter, 88 S.W. 597, 76 
Ark. 69; Rector v. Robins; 86 S.W. 
667, 74 Ark. 437; Maddox v. Reynolds, 
81 S.W. 603, 72 Ark. 440. 


Cal.—James v, Frazee, 288 P. 784, 


209 Cal. 456; O’Neill v. City and 
County of San Francisco, 287 P. 449, 
209 Cal. 418; Saltzen vy. Associated 


Oil Co.\.of California, 244 P. 338, 198 
Cal. 157; Treadwell v. Nickel, 228 P. 
25, 194 Cal. 243; Blackwell v. Ameri- 
can Film. Co., 209 P. 999, 189 Cal. 689- 
Starr v. Los Angeles Ry.*Corporation, 
201 P9599 N87 Cale 270 National 
Bank of San Mateo v. Whitney, 183 P. 
789, 181 Cal. 202, 8 A.L.R. 298; Abbott 
v. Arp, 176 P. 458, 179 Cal. 328; Burge 
v. Albany Nurseries, 168 P. 3438, 176 
Cal, 3138; Lemasters v. Southern Pac. 
Co. 63) Pa L283 «Cal 105s “Aenew 
Vo wdinballi9 Parodi; 
6; Ou aaoniss 
58 Cal. 21; McCreery v. Hverding, 44 


573; Clark v. McHlvy, 11° Cal. 154: 
De Nardi v. Palanca, (App.) 8 P.(2d) 
220; Rayl v. Syndicate Bldg. Co., 5 


P.(2d) 476, 118 Cal.App. 396; Brown 
v. Yocum, 298 P. 845, 113 Cal.App. 621; 
Ambrose v. Allen, 298 P. 169, 113 Cal. 


App. 107; Feder v. Bryson, 295 P. 546, 
111 Cal.App. 448; Nelson v. Parker, 
286 P. 1078, 104 Cal.App. 770; Rob- 


erts v. Pacific Gas & Electric Co., 283 
P. 353, 102 Cal.App. 422; Fouch. v. 
Werner, 279 P. 183, 99 Cal.App. 557; 
Peters v. United Studios, 277 P. 156, 
98 Cal.App. 373; Cooney v. Glide, 275 
PP. 257,-97 Gal.App. 77; Ballos’ v. Nat- 
ural 269, ABO cede: » Cal ADD on: 
Wright v. Foreman, 261 P. 481, 86 Cal. 
App. 595; Grass v. Rindge Co., 258 P. 
673, 84 Cal.App. 750; King v. Tarabino, 
242 P. 1075, 75 Cal.App. 462; Zolkoske 
v. U. S. Farm & Land Co., 236 P. 344, 
72 Cal.App, 63; Garrison v. Pearlstein, 
229 P. 351, 68 Cal.App. 334; Carna- 
han v. Motor Transit Co., 224 P. 143, 
65 Cal.App. 402; Hoffman v. Pacific 
Electric Co., 188 P. 597, 45 Cal.App. 
751; Ronconi v. Northwestern Pac. 
R.. Cos 170 Pe 1635, 35 -CalvAp ps 5605 
Slaughter v. Goldberg, Bowen & Co., 
147 P. 90, 26 Cal.App. 318; Parkin v. 
Grayson-Owen Co., 143 P. 257, 25 Cal. 
App. 269; Ingalls v. Monte Cristo Oil 
& Development Co., 139 P. 97, 23 Cal. 
App. 652; Hayden v. Consolidated 
pee etc. .Co., .84 RP. 14225 “SS CalkApps 
6. 


Colo..-Campion v. Eakle, 246 P. 
280, 79 Colo. 320, 47 A.L.R. 289; First 
Nat. Bank v. Booth, 235 P. 570, 77 
Colo. 122; Ryan Gulch Reservoir Co. 
v. Swartz, 234 P. 1059, 77 Colo. 60; 
First Nat. Bank v. Navins, 202 P. 702, 
70 Colo. 491; Drake v. Slessor, 176 P. 
301, 65 Colo. 292; Barr v. Colorado 
Springs ):é). 1. Ry. Co. 9168) Pi 268,060 
Colo.- 556; Barrows v. Case, 165 P. 
779, 68 Colo. 266; Colorado & S. Ry. 
Co. v. McGeorge, 102 P. 747, 46 Colo. 
15; San Miguel Consol. Gold Min. 
Co. v. Stubbs, 90 P. 842, 39 Colo. 359; 
Arnett v. Huggins, 70 P. 765, 18 Colo. 
Apps Lib. 

Conn.—Annes v. Connecticut Co., 
139 A. 511, 107 Conn. 126; Pollack v. 
Danbury Mis. ‘Couallsly An 426. 103 
Conn. 553; Hubert v. New York N. H. 
& Hy IR. Co.,, 96 AL 967, 90° Connwi6iles 
Pratt v. Dunlap, 82 A. 195, 85 Conn. 
180; Rosenstein v. Fair Haven, etc., 
R. Co., 60 A. 1061, Ws Wonms 29:58 See 
Ghent v. Stevens, 159 A. 94, 114 Conn. 
415 (charge to jury should not eon- 
tain contradictory statements of law 
or statements which might be so 
construed). 


D.C.—Beall vy. Hollinger, 
D:Cy 2045 120 Be (2d), 145: 

Fla.—Farnsworth v. Tampa Elec- 
ELIC| CO. 5 iSO. aoe Oo blac Oe 


Ga.—Shankle v. Crowder, 163 S.E. 
180, 174 Ga. 399; Lowry v. Lowry, 153 
S.E. 11, 170 Ga. 349, 70 A.L.R. 488; 
Western & A. G. R. R. v. Lochridge, 
152 S.H. 474, 170 Ga. 208 [aff 146 S.B. 
776, 39 Ga.App. 346; cert den 50 S.Ct. 
a6d, 128d WiSi 1 762, 974 ead. eae mied: 
Tietjen v. Meldrim, 151 S.E. 349, 169 
Ga. 678; National Bank of Wilkes 
v. Maryland Casualty Co., 146 S.E. 
739, 167 Ga. 737; Macon R., etc., Co. 
v. Streyer, 51 S.E. 342, 123 Ga! 279: 
Pendley v. Bennett, 157 S.E. 250, 42 
Ga.App. 596; Sims v. Martin, 126 S.E. 
872, 33 Ga.App. 486. 

Idaho.—Morrison v. Pierce, 276 P. 
306, 47 Idaho 430; Detroit Fire & Ma- 
rine Ins. Co. v. Sargent, 246 P. 311, 42 
Idaho 369; Giffen v. Lewiston, 55 P. 
545, 6 Idaho 231; Holt v. Spokane, 
ClG:, Ey CO. 3b eno oon Ldahomaogs 


Ill.—Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Kulvie v. Bunsen 
Coal Co., 97 N.E. 688, 253 Ill. 386 [aft 
161 Ill.App, 617}; Illinois Linen Co. v. 
Hough, 91 Ill. 63; Chicago, ete., R. 
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For later cases, developments and changes in the law see Annotations. same title and section number. 


§ 600] 


flicting with each other tends so to 


Co. v. Payne, 49 Ill. 499; Tegtmeyer 
v. Nordlund, 259 Ill.App. 247; Pirtle 
v. Gray, 202 IllApp. 607; Chicago, 
ete., R. Co. v. Jennings, 114 Ill.App. 
622 [aff 75 N.B. 560, 217 Ill. 494]; 
Thomas v. Riley, 114 Ill.App. 520; 
Dauchy Iron Works v. Toles, 107 Ill. 
App. 216; Knowlton v. Fritz, 5 Ill. 
App. 217. 


Ind.—Citizens’ Telephone Co. v. 
Prickett, 125 N.E. 193, 189 Ind. a 
Public Utilities Co. v. Iverson, 121 N 
B.33, 187 Ind. 672; Red Men’s Fra- 
ternal Accident Ass’n of America v. 
Rippey, 103 N.B. 345, 104 N.E. 641, 
181 Ind. 454, 50 L.R.A.N.S. 1006; 
Wenning v. Teeple, 41 N.E. 600, 144 
Ind. 189; Summerlot v. Hamilton, 22 
N.E. 973, 121 Ind. 87; Egbert v. Eg- 
bert, 168 N.E. 34, 90 Ind.App. 1; Cook 
& Bernheimer Co. v. Hagedorn, 131 N. 
E. 788, 82 Ind.App. 444; Evansville 
& T. H. R. Co. v. Hoffman, 118 N.E. 
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517. 


Pa.—Elk Tanning Co. v. Brennan, 
527A L246,8 203) Paw 232) @Gearine ty. 
Lacher, 28 A. 229, 146 Pa. 397; Selin 
v. Snyder, 11 Serg.&R. 319. 


R.I.—Souza v. United Electric Rys. 
Cox, 15 2.VA 49) blige. baa” Gee Ves 
McNear, Inc., v. American & British 
Mfg. Co., 107 A. 242, 42 R.I. 302. 


S.C.—Jones v. Atlantic Coast Line 
R. Co., 94 S.E. 490, 108 S.C. 217; Whit- 
worth v. Columbia, N. & L. R. Co., 85: 
S.E. 402, 101 S.C. 213; Warren v. Wil- 
son, 71 S.E. 818, 992, 89 S.C. 420. 


S.D.—Coulter v. Gudehus, 139 N.W. 
330, 30 S.D. 616; Lyons v. Chicago, M. 
& St. P. Ry. Co.,/132¢N.W. 679,128 Sab: 
31, 35 L.R.A.N.S. 1219 [rev 128 N.W. 
134, 26 S.D. 333, Ann.Cas.1913D 285]. 


Tex.—Womack y. International & 
GEN. URE Co 106 Siw. 1151 A100) "Rex: 
453; Browning’s Unknown Heirs v. 
Buttram, (Civ.App.) 24 S.W.(2d) 471; 
Texas Midland R. Co. v. Burt, (Civ. 
App.) 243 S.W. 669; Patterson v. Wil- 
liams, (Civ.App.) 225 S.W. 89; Moor- 
man vy. Small, (Civ.App.) 230 S.W. 
127; Panhandle & Soe FRye Core 
Brooks, (Civ.App.) 199 S.W. 665 [aff 
(Commn. App.) 222 S.W. 186]; Ten- 
negkeit v. Galveston Electric Co., 
(Civ.App.) 182 S.W. 72; Western 
Union Telegraph Co. v. Gorman & 
Wilson, (Civ.App.) 174 S.W. q 
Texas & P. Ry. Co. v. Cauble, (Civ. 
App.) 168 S.W. 369; Richards v. Os- 
borne, (Civ.App.) 164 S.W. 392; Weld- 
Neville Cotton Co. v. Lewis, (Civ. 
App.) 163 S.W. 667; Trinity & Brazos 
Valley Ry. Co. v. Lunsford, (Civ. 
App.) 160 S.W. 677; Missouri, K. & 
TR Euyspe Cr aon Texas v. McCormick, 


Ry. Co. v. Bratch- 


10 P.(2d) 365 


(Civ.-App.) 160 S.W. 429; Park v. 
Pyle, (Civ.App.) 157 S.W. 445; Chi- 
CaO; oR, dy cs, G eRye Conv. Clark. 

Galveston, 


(CIV ADD») 146 S.W. 989; 

6 Sh ANRC On Ne Grenig, (Civ. 
FEA 142 S.W. 135; Pullman Co, v. 
Custer, (Civ.App.) 140 S.W. 847; St. 
Louis Southwestern Ry. Co. of Texas 
v. Anderson, 124 S.W. 1002, 61 Tex. 
Civ.App. 374 [aff 134 S.W. 1175, 138 
S.W. 107, 104 Tex. 340]; Missouri, 
ete. R. Co. v. Arey, (Civ.App.) 100 
S.W. 9638; Reeves v. Galveston, H. & 
Seeay Ry. Co., 98 S.W. 929, 44 Tex, 
Civ.App. 852; Williamson vy. D. M. 
Smith & Co., (Civ.App.) 79 S.W. 51; 
Eddy v. Bosley, 78 S.W. 565, 34 Tex. 
Civ.App. 116; Gulf, ete, R. COcutv. 
Miller, 59 S.W. - 550, 24 Tex.Civ.App. 
430; Goldberg v. Bussey, (Civ. App.) 
47 S.W. 49; Kraus v. Haas, 25 S.W. 
1025, 6 Tex.Civ.App. 665. 


Utah.—Jensen v. Utah Ry. Co., 260 
P. 349, 72 Utah 366; Connell v. Oregon 
Short "Line RCo. 168 BP. 337,51 Utah 
26; Konold v. Rio Grande Western 
REsCo..260) PB. 71021, 21 Utahe 3790/81 
Am.S.R. 693. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Vt.—W. B. Johnson & Co. v. Cen- 
CE bg tah oad Ry: Co., 79 A. 1095, 84 
°B 


Va.—Roanoke Ry. & Hlectric Co. v. 
Brown, 154 S.E. 526, 155 Va. 259; Sea- 
board Air Line Ry. Coren. Twine, 
141 S.E. 231, 149 Va. 362; Seaboard 
Air Line Ry. Co. v. Huling, 141 S.E. 
237, 149 Va. 360; Seaboard Air Line 
Ry, Co.” v. "Terrell, 141 Suey 2317 149 
Va. 344; Patton, Temple & William- 
son v. Garnett, 133 S.B. 495, 147 Va. 
1009; Marshall v. Jameson, 134 S°R. 
578, 145 Va. 605; McNamara v. Rainey 
Luggage Corporation, 123 S.E. 515, 
139 Va. 197; Campbell County v. 
Howard, 112) (S: E876. 1338" Vasil; 
Skeen v. Belcher, 104 S.E. 582, 128 Va. 
122; Vaughan v. Mayo Milling Co., 
102 S.E. 597, 127 Va. 148; Vaughan v. 
Lytton, 101. S.E. 865, 126 Va. 671; 
Chesapeake & O. Ry. Co. v. May, 92 
S.E. 801, 120 Va. 790; Hurley v. Short- 
ridge, 86 S.H. 858, 118 Va. 136; Vir- 
ginia Ry. & Power Co. v. Meyer, 84 S. 
E. 742, 117 Va. 409; Norfolk Southern 
R. Co. v. Crocker; 84 S.H. 681, 117 Va. 
327; Peek v. City of Hampton, 80 S. 
BE. 593, 115 Va. 855; Powhatan Lime 
Co. v. Affleck’s Adm’r, 79 S.E. 1054, 


115. Va. 643; Norton Coal’ Co. -y. 
Hanks’ Adm’r, 62 S.E. 335, 108 Va. 
Ey pie Southern Ry Con ae planc= 


brough’s Adm’x, 60 S.E. 58, 107 Va. 
733; Singer Mfg. Co. v. Bryant, 54 S. 
E. 320, 105 Va. 403; Winchester v. 
Carroll, 40 S.E. 37, 99 Va. 727. 


Wash.—Baker v. Rosaia, 5 P.(2d) 
1019, 165 Wash. 532; Hellenthal v. 
Edmonson, 290 P. 831, 158 Wash. 
276; Fichtenberg v. Lincoln County, 
273 P. 178, 150 Wash. 459; Osborne v. 
‘Charbneau, 268 P. 884, 148 Wash. 359, 
64 A.L.R. 251; Lee v. H. E. Gleason 
Co., 262 P. 133, 146 Wash. 66; More- 
house v. City of Everett, 252 P. 157, 
141 Wash. 399, 58 A.L.R. 1482; Han- 
sen v. Parks, 246 P. 584, 139 Wash. 
241; Alaska S. S. Co. v. Pacific Coast 
Gypsum Co., 138 P. 875, 78 Wash. 
247; Palmer v. Huston,-121 P..452, 
67 Wash. 210. 


W.Va.—Wilson v. McCoy, 117 S.E. 
473, 93 W.Va. 667; Fisher v. Fisher, 
108 S.E. 872, 89 W.Va. 199; Zinn v. 
Cabot, 106 S.E. 427, 88 W.Va. 118; 
Penix v. Grafton, 103 S.E. 106, 86 W. 
Va. 278; Producers’ Coal Co. v. Mif- 
flin Coal Mining Co., 95 S.E. 948, 82 
W.Va. 311; Stuck v. Kanawha & M. 
Ry. Co., 89 S.E. 280, 78 W.Va. 490. 


Wis.—Robinson yv. Dow, 145 N.W. 
652, 155 Wis. 605; Hichman v. Buch- 
heit, 107 N.W. 325, 128 Wis. 385; 
Harrington v. Priest, 80 N.W. 442, 104 


Wis. 362; Bleiler v. Moore, 69 N.W. 
164, 94 Wis. 385; Gove v. White, 23 
Wis. 282. 


Wyo.—Federal Land Bank of 
Omaha v. Sells, 280 P. 98, 40 Wyo. 
498; Studebaker Corp. of America v. 
Hanson, 157 .P. 582, 160° BP. 3386, 24 
Wyo. 222, Ann.Cas.1917E 557. 


[a] Two inconsistent theories of 
negligence cannot be legally submit- 
ted. Crews v. Wilson, 281 S.W, 44, 
312 Mo. 643. 


{[b] Instructions on measure of 
damages so absolutely inconsistent 
that conformity with one necessarily 
implied a disregard of the one or the 
other should have been see 
Catanzaro Di Giorgio Co. v. Ww. 
Stock & Sons, 81 A. 385, 116 Ma. 201. 


[c] As applied to same facts.— 
“We cannot agree [with counsel] that 
conflicting instructions may be given 
which must be applied to the same 
facts wherein the jury in one are 
told that if they so find the plaintiff 
cannot recover, when in another they 
are told that if they arrive at the 
same finding the plaintiff cannot. re- 
cover.” Barr v. Colorado Springs & 
I. Ry. Co., 168 P. 263, 63 Colo, 556. 


TRIAL 


[d] Where twenty-five separate 
instructions were given at request of 
defendant, the court should have been 
extremely cautious that none of such 
instructions might be in conflict with 
any of the instructions given for 
plaintiff. Clark v. Atchison & Hast- 
ern Bridge Co., 24 S.W.(2d) 143, 324 
Mo. 544. 


{e] Giving inconsistent instruc- 
tions erroneously ignoring defenses 
is insufficient, but instructions should 
be framed so as to make the charge, 
as a whole, harmonious. Harkrider 
v. Howard, 203 S.W. 14, 184 Ark. 575. 


[f] Instructions held conflicting 
and contradictory.—(1) As to right 
to recover damages for refusal to stop 
at station called for by passenger’s 
ticket. Simmons vy. Lusk, 194 S.W. 
11,128 Ark, 336. (2) That plaintiff 
injured in falling from street car 
could not recover if conductor did not 
strike him, and statement that plain- 
tiff was not struck or pushed. Lan- 
don v. United Rys. Co. of St. Louis, 
(Mo.) 237 S.W. 496. (3) As to meas- 
ure of damages. City of Cushing v. 
Buckles, 273 P. 346, 134 Okl. 206. (4) 
That justice’s advice to defendant 
should be considered in mitigation 
of damages only in malicious prose- 
cution' action. Hall v. Britt, 297 P. 
987, 35 N.M. 371. (5) As to compen- 
sation for services of attorney. 
Campbell County v. Howard, 112 S.E. 
876, 183 Va. 19. (6) Ignoring issues 
and permitting recovery. . Greg- 
ory Vinegar Co. v. National Fruit 
Canning Co., 268 S.W. 598, 167 Ark. 
435. (7) Authorizing recovery if 
the jury should believe two utterly 
inconsistent propositions. Abbot v. 
Arp, 176 P. 458, 179 Cal. 328. (8) Au- 
thorizing verdict for railroad on proof 
that spark arrester was in good con- 
dition. Orris v., Chicago, R. I. & P. 
Ry. Co., 214. S.W. 124, 279 Mo. 1. (9) 
Authorizing recovery for logs accept- 
ed and boomed by agent, only author- 
ized to buy logs. Slayden v. Augusta 
Cooperage Co., 260 S.W. 741, 163 Ark. 
638. (10) That defendant’s driving 
in excess of statutory speed should 
not permit plaintiff’s recovery unless 
speed was unreasonable. Frochter v. 
Arenholz, 242 Ill.App. 93. (11) As to 
agency of son and liability of defend- 
ant as principal and right to recover 
as dependent on proof that deceased 
came to death by negligent act of de- 
fendant. Stafford v. Ryan, (Mo.) 276 
S.W. 636. (12) As to absence of 
evidence of permanent injuries and 
submission of question of compensa- 
tion therefor. Parris v. Crutcher, 173 
S.W. 1080, 180 Mo.App. 150. (13) As 
to burden of proof. First Nat. Bank 
v. Booth, 235 P. 570, 77 Colo. 122; Red 
Men’s Fraternal Accident Ass’n of 
America v. Rippey, 103 N.E. 345, 104 
N.E. 641, 181 Ind. 454, 50 L.R.A.N.S. 
1006; Hustead v. Saar, 191 N.W. 795, 
195 Iowa 145; Jefferson Standard Life 
Ins, Co. v. Jefcoats, (Miss.) 143 So. 
842; McCune v. Daniels, (Mo.App.) 
251 S.W. 458; Ranney v. Lewis, 167 
S.W. 601, 182 Mo.App. 58; Young vy. 
Board of Com’rs of Yancey County, 
130 S.E. 833, 190 N.C. 845; Tillotson 
v. Fulp, 90 S.BH..500, 172 N.C. 499; 
Firebaugh v. Du Bois, 158 P. 924, 59 
Okl. 236. (14) As to burden of proof 
and equal balance of evidence. Tegt- 
meyer v. Nordlund, 259 Ill.App. 247. 
(15) As to burden of proof on ques- 
tion of contributory negligence. Nay- 
lor v. McDonald, 241 N.W. 674, 185 
Minn, 518. (16) As to burden of 
proof and presumption of negligence. 
Grogitzki v. Detroit Ambulance Co., 
152 N.W. 923, 186 Mich. 374. (17) As 
to burden on insurer to prove suicide 
and burden on plaintiff to prove acci- 
dental death. Jefferson Standard Life 
Ins. Co. v. Jefcoats, (Miss.) 143 So. 
842. (18) .As to proof of case by 
preponderance of evidence and estab- 
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lishment of plea of estoppel. Weld- 
Neville Cotton Co. v. Lewis, (Tex.Civ. 
App.) 163 S.W. 667. (19) As to in- 
sufficiency of skill of employees and 
ordinary care. Kuhlman v. Water, 
Light & Transit Co., 271 S.W. 788, 307 
Mo. 607. (20) As to “ordinary and 
reasonable care,’ and “higher’’ de- 
gree of care. Eyre-Shoemaker Const. 
Co. v. Mackin, 81 A. 267, 116 Md. 58. 
(21) As to care in automobile driv- 
ing. Morehouse v. City of Everett, 
252 P. 157, 141, Wash, 399, 58 A.L.R. 
1482. (22) Limiting defendant mo- 
torist’s duty to ordinary care, and 
that at pedestrians’ traffic lanes mo- 
torists must yield right of way as re- 
quired by statute. Gano v. Zidell, 
(Or.) 10 P.(2d) 365 [reh den 12 P.(2d) 
1118]. (23) As to degree of care 
required of street railroad. Boston v. 
Keokuk Electric Co., 221 N.W. 508, 
206 Iowa 758. (24) As to care re- 
quired of street railway company for 
safety of passengers. Gardner v. 
Metropolitan St. Ry. Co., 122 S.W. 
1068, 223 Mo. 389, 18 Ann.Cas. 1166. 
(25) Horse’s backing into street car 
and exercise of reasonable care by 
motorman. Gass v. United Rys. Co. 
of St. Louis, (Mo.App.) 232 S.W. 160. 
(26) Requiring train operatives, dis- 
covering peril in time to avoid injury, 
to use all possible preventatives and 
means at hand to avoid injury. 
Southern Ry. Co. v. Alsobrook, 137 So. 
437, 223 Ala. 540. (27) Duties-of 
operatives of train approaching cross- 
ing. Porter v. Missouri Pac. R. Co., 
97 S.W. 880, 199 Mo. 82. (28) Duty 
to anticipate presence of children on 
track. Jensen v. Utah Ry. Co., 270 
P. 349, 72 Utah 366. M09) Care re- 
quired by city repairing and extending 
street. Morse v. Incorporated Town 
of Castana, 241 N.W. 304, 213 Iowa 
1225. (30) As to negligence. Nagy 
v. St. Louis Car Co., (Mo.) 37 S.W. 
(2a) 5138; Sommer v. Continental 
Portland Cement Co., 246 S.W. 212, 295 
Mo. 519. (31)* Where jury would 
not have understood clearly negli- 
gence to be established “as pleaded” 
or in “one or more respects.” Fries- 
ner Fruit Co. v. Chicago Great West- 
ern Ry. Co., 201 N.W. 112, 199 Iowa 
1143. (32) Imputed and contribu- 
tory negligence. Schroeder v. Public 
Service Ry. Co., (N.J.Sup.) 118 <A. 
337. (33) Negligence, liability under 
doctrine of respondeat superior, and 
last clear chance. Atchison, T. & S. 
F. Ry. Co. vy. Bratcher, 225 P. 941, 99 
Okl. 74. (384) Negligence, concurrent 
negligence, and doctrine of compara- 
tive negligence. Panhandle & S. F. 
Ry. Co. v. Brooks, (Tex.Civ.App.) 199 
S.W. 665 [aff (Commn.App.) 222 S.Ww. 
186]. (85) Negligence and humanita- 
rian doctrine. Case v. Jefferson City 
Bridge & Transit Co., (Mo.App.) 221 
S.W. 801. (36) Bus driver’s failure 
to sound horn and humanitarian -doc- 
trine. Althage vy. People’s Motorbus 
Co. of St. Louis, 8 S.W.(2d) 924, 320 
Mo. 598. (387) Necessity of, or negli- 
gence in blowing, locomotive whistle 
so as to frighten team. Lyons v. Chi- 
Caso, M, Sustece. tive COs, oo ING we 
67.9; -28).5. Ds. ol, 130.) Lak. AUN eS. medion 
[rev 128 N.W. 134, 26 S.D. 333, Ann. 
Cas.1913B 285]. (88) Negligence of 
decedent and operators of locomotive. 
St. Louis-San Francisco Ry. Co. v. 
FLOPH  aO9 Saige OU Obn tL OS. ie none 
(39) Operation of street car. Laible 
v. Wells, 296 S.W. 428, 317 Mo. 141; 
McGrane v. Nassau Electric Ei HOON, 
118 N.Y.S. 896, 1384 App.Div. 257. (40) 
Speed of street car. Schimmelpfenn- 
ing v. Wells, (Mo.) 24 S.W.(2d) 154, 
(41) Negligence of street car motor- 
man and last clear chance. Bisogno 
v. New York Rys. Co., 185 N.Y.S. 411, 
194 App.Div. 316 [appeal dism 135 N. 
E. 947, 233 N.Y. 629]. (42) Operation 
of automobile (Hellenthal v. Edmon- 
son, 290 P. 831, 158 Wash. 276) (48) 
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and humanitarian doctrine (Seithel v. 
St. Louis Dairy Co., (Mo.) 300 S.W. 
280). (44) Automobilist was not en- 
titled to benefit of sudden peril doc- 
trine if he got in danger because of 
his own negligence. Luck v. Gregory, 
241 N.W. 862, 257 Mich. 562 [mod and 
reh den 244 N.W. 155]. (45) As to 
whether violation of statutes consti- 
tuted negligence. Herring v. Bolling- 
er, 20 S.-W .C20) 676, visi) Ark. 1925. 
(46) Failure to lower gates as no- 
tice to automobile driver that it is 
safe to cross tracks, as he may pre- 
sume that railway company will obey 
ordinances. Seaboard Air Line Ry. 
Co. v. Twine, 141 S.EB. 236, 149 Va. 362; 
Seaboard Air Line Ry. Co. v. Huling, 
141 S.H. 237, 149 Va. 360; Seaboard 
Air Line Ry. Co. v. Terrell, 141 S.E. 
231, 149 Va. 344. (47) That there 
was no evidence to prove that the em- 
ployees failed to hold train a suffi- 
cient length of time to allow passen- 
gers safely to board train. May v. 
Chicago, B. & Q. R. Co., 225 S.W. 660, 
284 Mo. 508. (48) Permitting jury to 
find negligence against either or both 
of defendants sued as joint tort- 
feasors. May v. Grove, 141 S.E. 750, 
195 N.C. 235. (49) Fellow servants. 
Petroleum Iron Works Co. v. Bulling- 
ton, 161 P. 538, 61 Okl. 311. (50) Doc- 
trine of last clear chance. Souza v. 
United Electric Rys. Co., 152 A. 419, 
Sdeenevelee 12/45 (51) Assumption of 
risk (Garlinghouse vy. Michigan Cent. 
R. Co., 140 N.W. 646, i174 Mich. 73) 
(52) and right of recovery (Brusseau 
v. Lower Brick Co., 110 N.W. 577, 133 
Iowa 245). (53) Defining “reckless” 
as used in statute. Siesseger v. Puth, 
239 N.W. 46, 213 Iowa 164. (54) 
Definition of “liability.” Adams v. 
Junger, 139 N.W. 1096, 158 Iowa 449. 
(55) Liability for damages from au- 
tomobile collision at intersection. 
Elliot v. Richardson, (Mo.App.) 28 S. 
W.(2d) 408. (56) Dependence of lia- 
bility upon existence or nonexistence 
of general rule or custom. McDear- 
man v. Morris, 110 S.E. 642, 183 N.C. 
76. (57) Responsibility for dam- 
ages, proximate cause, and liability of 
initial carrier. Texas & P. Ry. Co. v. 
Cauble, (Tex.Civ.App.) 168 S.W. 369. 
(58) Latent or concealed defects in 
railroads. Columbus & G. Ry. Co. v. 
Phillips, 133 So. 123, 160 Miss. 390. 
(59) Instructions misleading, con- 
tradicting, extending, or limiting 
terms correctly defining acts, con- 
duct, or omissions from which liabil- 
ity springs. Patterson v. Williams, 
(DBex-Civ. App.) ) 225) 1S. We 189. (60) 
Sufficiency of brakes of towed auto- 
mobile. Baker v. Rosaia, 5 P.(2d) 
1019, 165 Wash. 532. (61) Insuffi- 
ciency of lights in railroad yard and 
plaintiff’s knowledge of structure of 
track. Stid v. Missouri Pac. Ry. Co., 
139 S.W. 172, 236 Mo. 382. (62) Acts 
and fault of defendants and act of 
God. Ryan Gulch Reservoir Co. v. 
Swartz, 234 P. 1059, 77 Colo. 60. (63) 
Effects of accident and consideration 
thereof. Hayes v. City of St. Clair, 
139 N.W. 1087, 178 Mich. 631. (64) 
Justification of passenger carried by 
station to elect to walk home. St. 
Louis I. M. & S. Ry. Co. v. Bright, 159 
S.W. 33, 109 Ark. 4. (65) Employer 
as insurer of safety of painter injured 
on falling of scaffold. Sloan v. Polar 
Wave Ice & Fuel Co., 19 S.W.(2d) 476, 
323 Mo. 363. (66) Whether servant’s 
action for injuries was under the Em- 
ployers’ Liability Law or at common 
law for negligence. Arizona Copper 
Co. v. Burciaga, 177 P. 29, 20 Ariz. 
85. (67) Telling jury to disregard 
evidence concerning distance from 
floor of bus to step. Mahaney v. Kan- 
sas City, Clay County & St. Joseph 
Auto Transit Co., (Mo.) 46 S.W.(2d) 
817. (68) Depositor’s duty to use 
care in examining returned checks. 
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Ward v. First Nat. Bank, 27 S.W.(2d) 
1066, 224 Mo.App. 472. (69) Cashier’s 
requirement of making check payable 
to him was notice putting defendant 
on inquiry. National Bank of San 
Mateo v. Whitney, 183 P. 789, 181 Cal. 
202, 8 A.L.R. 298. (70) Competency 
and consent to execution of notes. 
Old Bank of Stoutsville v. Curtiss, 
260 S.W. 812, 214 Mo.App. 270. (71) 
Consideration of facts and circum- 
stances in determination of bona fide 
issue of promissory note. Grimes 
Sav. Bank of Grimes v. McHarg, 199 
N.W. 365, 197 Iowa 1393. (72) Duty 
of bank in filing mortgage securing 
note. First Nat. Bank v. Lewis, 257 
S.W. 730, 162 Ark. 54. (73) Directing 
verdict for plaintiff and for defendant 
if notes were used for purpose other 
than as agreed. Mutual Life of Illi- 
nois v. McKinnis, (Mo.App.) 47 S.W. 
(2d) 564. (74) Knowledge or notice 
of an intended preference on part of 


ereditor. People’s Bank of Mobile v. 
McAleer, 85 So. 413, 204 Ala. 101. 
(75) Jury must find car was worth 


amount it was insured for at time it 
was stolen. Finn vy, Indemnity Co. of 
America, (Mo.App.) 297 S.W. 175. 
(76) Lack of insurer’s knowledge of 
facts and his right to rely on state- 
ments of insured. Detroit Fire & 
Marine Ins. Co. v. Sargent, 246 P. 
311, 42 Idaho 369. (77) To find for 
insured if premiums were fully paid, 
as to which there was, no i 
Equitable Life Assur. Soc. of U. S. 
v. McDaniel, 3 S.W.(2d) 1093, 223 Ky. 
505. (78) Determination of suicide 
in action on accident insurance policy. 
Bennett v. Standard Acc. Ins. Co., 237 
S.W. 144, 209 Mo.App. 81. (79) Ob- 
ligation to pay brokers’ commissions. 
Perles v. Feldman, (Mo.App.) 28 S.W. 
(2d) 375. (80) Broker’s right to re- 
cover for customer’s failure to accept 
stock ordered. Goldsmith, Myer & 
Lobdell v. Adler, 156 A. 642, 108 N.J. 
Law 312, 77 A.L.R. 305. (81) Pre- 
cluding recovery of broker’s commis- 
sion if sale was not consummated and 
authorizing recovery on production of 
purchaser. Gray v. Nations, 23 S.W. 
(2d) 1080, 224 Mo.App. 27. (82) Com- 
missions to which salesman was en- 


titled. Fink v. Superior Lamp & 
Shade Co., 213 N.W. 453, 238 Mich. 
390. (83) Substantial performance. 


J. H. Sullivan Co. v. Wingerath, 203 
F. 460, 121 C.C.A. 584; Pollak v. Dan- 
bury Mfg. Co., 131 A. 426, 103 Conn. 
5538. (84) Dual agency. Smith v. 
Ohio Millers Mut. First Ins. Co., 26 
S.W.(2d) 926, 325 Mo. 51. (85) Pro- 
hibition of revocation of agency. 
Patton, Temple & Williamson vy. Gar- 
nett, 133 S.E. 495, 147 Va. 1009. (86) 
Responsibility of defendant for false 
representations by persons acting as 
agents within scope of authority. 
Zolkoske v. U. S. Farm & Land Co., 
236 P. 344, 72 Cal.App. 68. (87) Rul- 
ing on exclusion of specific communi- 
cations between husband and wife in 
divorce action, and instruction to\dis- 
regard all communications. Lowry 
v. Lowry, 153 S.E. 11, 170 Ga. 349, 70 
A.L.R. 488. (88) Alienation of af- 
fections. McCoy v. Hill, 246 S.W. 
582, 296 Mo. 185. (89) Defendant’s 
claims in suit for alienation of affec- 
tions. Patterson v. Hill, 180 N.W. 352, 
212 Mich. 635. (90) Color of title. 
Vidmer v. Lloyd, 63 So. 948, 184 Ala. 
153. (91) Adverse possession. Tur- 
quett v. McMurrain, 161 S.W. 175, 
110 Ark. 197. (92) Fraud and breach 
of contract. Trustees of Aitz Chaim 
Hebrew Congregation of Baltimore v. 
Butterhoff, 118 A. 658, 141 Md. 267, 
(93) Deeming an intention of fraud 
and statement that fraud could not be 
presumed. Barrows v. Case, 165 P. 
779, 638 Colo. 266. (94) Conclusive- 
ness of plaintiff’s decision as to repre- 
sentations. Prime v. Squier, 181 N.w. 
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923, 105 Neb. 766. (95) Necessity of 
vendor’s knowing the falsity of his 
representation of the land being free 
of coco grass. Hines v. Lockhart, 
(Miss.) 105 So. 449. (96) False state- 
ments and immateriality thereof. 
Diehl v. Grant’ Farmers’ Mut. Fire & 
Lightning Ins. Co., 205 N.W. 672, 53 N. 
D. 273. (97) Genuineness of signa- 
ture. In re Richardson’s Estate, 208 
N.W. 374, 202 Iowa 328. (98) Due 
execution and undue influence. Pad- 
gett v. Pence, (Mo.App.) 178 S.W. 205. 
(99) That owner should furnish cor- 
rect plans. Bayne v. Everham, 163 N. 
W. 1002, 197 Mich. 181. (100) Con- 
tractor’s duty under contract in mat- 
ter of making temporary building 
fireproof. Mideastern Contracting 
Corporation v. O’Toole, 55 F.(2d) 909. 
(101) Right of plaintiff to rely on 
defendant’s statement that stove in- 
stalled by latter was safe. Bulman 
Furniture Co. vy. Schmuck, 299 S.W. 
765, 175 Ark. (442; 55: A.L.R. 1039. 
(102) Ignoring claim of defendant 
gas company’s failure to inspect. 
Pettersch v. Grand Rapids Gas Light 


Co... 222) INGWe 1235 5245 Micha s27a 
(103) Location of land. Grady v. 
Royar, (Mo.) 181 S.W. 428. (104) 


Jury could not assess value of rents 
and profits on value of improvements 
placed on land in good faith. Ander- 
son v. Sutton, 275 S.W. 32, 308 Mo. 
406. (105) Absence of responsibil- 
ity for decay and necessity of main- 
taining building in usable and safe 
condition. Sweezy v. Collins North- 
ern Ice Co., 137 N.W. 84, 171 Mich. 
75. (106) Permission of contradic- 
tion of deed which the court had 
correctly instructed could not be con- 
tradicted. Marshail v. Jameson, 134 
S‘E. 573, 145. Va. 605. _ (107)  Mort- 
gage recorded and executed by mort- 
gagor under fictitious name. Gannon 
v. Denton, (Mo.App.) 35 S.W.(2d) 960. 
(108) Abandonment of homestead. 
Browning’s Unknown Heirs v. But- 
tram, (Tex.Civ.App.) 24 S.W.(2d) 471. 
(109) Identity of a mound as a gov- 
ernment corner. Coulter v. Gudehus, 
139 N.W. 330, 30 S.D. 616. (110) | Lia- 
bility of surety on replevin bond. 
Younger v. Blanchard Hardware Co., 
251) Pet b6; pel20 5 OR Tas 2710. (111) 
Sheriff's return in action of detinue. 
Skeen vy. Belcher, 104 S.E. 582, 128 Va. 
122. (112) Finding for defendant as 
to property purchased before attach- 
ment. Fields v. Thomas, 286 S.W. 
URBe (113) Liability as partner. 
Bowen v. Epperson, 118 S.W. 528, 136 
Mo.App. 571. (114)  Nonliability as 
partner and subsequent issue of actu- 
al partnership. Bowen v. Epperson, 
118 S.W. 528, 186 Mo.App. 571. (115) 
Conduct of plaintiff in action for 
slander. Lemaster v. Ellis, 158 S.W. 
904, 173 Mo.App. 332. (116) That 
published article ig libelous per se 
and authorizing verdict for , either 
party. Hansen vy. Parks, 246 P. 584, 
139 Wash. 241. (117) Submission of 
question as to illegal combination and 
absence of evidence as to conspiracy 
or restraint of trade. G. W. McNear, 
Ine. v. American & British Mfg. Co., 
107 A. 242, 42 R.I. 302. (118) Direc- 
tion of verdict and omission to submit 
an essential fact. Pullam v. Vaughn, 
(Mo.App.) 218 S.W. 889. (119) 
Plaintiff must prove each item of 
claim against estate and permitting 
recovery on items proved. Markowitz 
v. Markowitz, (Mo.App.) 290 S.W. 
119. (120) Giving no affirmative and 
definite rule to enable the jury prop- 
erly to determine the issue involved. 
Park v. Pyle, (Tex.Civ.App.) 157 S.W. 
445. (121) Submitting as an issue an 
affirmative plea which had been cor- 
rectly given. Janes v. Levee Dist. 
No. 2 of Dunklin County, (Mo.App.) 
183 S.W. 697. (122) Where jury 
were left to apply one or another of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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different propositions of law. W. B. 
Johnson & Co. v. Central Vermont 
Ry. Co., 79 A. 1095, 84 Vt. 486. (123) 
As where the jury are instructed upon 
a specific state of facts to bring in 
a verdict for plaintiff, or defendant, 
and are elsewhere instructed in gen- 
eral terms not to do so. Starr v. Los 
Angeles Ry. Corporation, 201 P. 599, 
187 Cal. 270. (124) That certain al- 
legations are to be considered and 
also that such allegations are to be 
disregarded. Peterson v. Chicago, M. 
& St.) P. Ry. Co. 161 N.W. 1043, 101 
Neb. 3. (125) As to manner of 
keeping books. Rosenberg v. General 
Accident, Fire & Life Assur. Co., 
(Mo.) 246 S.W. 1009. (126) Services 
rendered decedent under particular 
agreement and compensation therefor. 
Carroll v. Young, (Mo.App.) 267 S.W. 
436. (127) Surrender of possession 
and recovery of amount found due 
under vendor’s contract. Kennedy v. 
Ford, 149 N.W. 1018, 183 Mich. 481. 
(128) Liability of church and com- 
mittee for building to cost more than 
committee was authorized to build. 
Swearingen v. C. W. Bulger & Son, 176 
S.W. 328, 117 Ark. 557. (129) Usage 
and custom for miners to wait at par- 
ticular place, where issue was abro- 
gation of rule by habitual violation. 
Anderson’s Adm’r v. Granville Coal 
Co., 265 S.W. 472, 205 Ky. 111. (130) 
Duties of servant and necessity of a 
showing that servant who injured 
plaintiff was authorized to protect de- 
fendant’s train against trespassers. 
Yazoo & M. V. R. Co. v. Cornelius, 95 
So.,90). 13%: Miss:céT »(131) . That 
pedestrians should not walk between 
street intersections and that they 
could cross streets between intersec- 
tions. Lee v. H. EB. Gleason Co., 262 
P. 133, 146 Wash. 66. (132) Degree 
of skill or knowledge of specialists 
treating patients containing no direc- 
tions enabling jury to make applica- 
tion to issues in case. Owens v. Mc- 
Cleary, 281. S.W.. 682, 813 Mo. 213. 
(133) Piling posts against certain 
support and failure to furnish wall 
against which materials could have 
been leaned. Phillips v. American 
Car & Foundry Co., (Mo.App.) 274 S. 
W. 963. (134) Market value of lum- 
ber. Gourley v. American Hardwood 
Lumber Co., 170 S.W. 339, 185 Mo. 
App. 360. (135) Quality of samples 
and of lumber furnished. San Miguel 
Consol. Gold Min. Co. v. Stubbs, 90 
P. 842, 39 Colo. 359. (136) Belief as 
to parts of witness’ evidence. South- 
ern Ry. Co. v. Penney, 51 So. 392, 164 
Ala. 188. (137) Right of passenger 
to take roll of blankets into pullman 
car. Pullman Car Co. v. Custer, (Tex. 
Civ.App.) 140 S.W. 847. (138) Delay 
in shipping boiler. Erie City Iron 
woes v. Ferer, (Mo.App.) 263 S.W. 
008. 

[g] Instructions held not conflict- 
ing or contradictory.—(1) Authoriza- 
tion of recovery if cars were moved 
suddenly. Kamer v. Missouri-Kansas- 
Texas R. Co., 32 S.W.(2d) 1075, 326 
Mo. 792 [cert den 51 S.Ct. 216, 282 U.S. 
903, 75 L.Ed. 795]. (2) | Recovery 
where street car started while plain- 
tiff was alighting. Hoffman v. Pacific 
HBlectric Co., 188 P. 597, 45 Cal.App. 
olin (a) ‘Authorizing recovery for 
future pain and suffering. Odrlin v. 
Dugan, 1 P.(2d) 599, 137 Or. 140. (4) 
Authorizing finding for defendant if 
the jury believed that plaintiff had 
not received injury. Ulrich v. Chi- 
cago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697. (5) Permitting recov- 
ery if defendant’s motor stage was 
equipped with defective lights. Car- 
nahan vy. Motor Transit Co., 224 P. 
148, 65 Cal.App. 402. (6) Permission 
of recovery on humanitarian doctrine. 
Vaughn v. William F. Davis & Sons, 
(Mo.App.) 221 S.W. 782 [quashed on 
other grounds State ex rel. Dick & 
Bros. Quincy Brewing Co. v. Ellison, 
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229 S.W. 1059]. To same effect Salis- 
bury; cv. Quincey, <Ois, KeuC. UR.) Cor, 
(Mo.App.) 268 S.W. 896; Martin v. 
Union Pac. R. Co., 253 S.W. 513, 214 
Mo.App. 307; Stussy v. Kansas City 
Co:,. (Mo.App.) 228 S:.W. 681. 
Equipment and handling of train 
so as to prevent fire. Womack v. In- 
ternational & G. N. R. Co., 100 S.W. 
1151, 100 Tex. 453. (8) Authorizing 
recovery on last clear chance, not- 
withstanding deceased’s contributory 
negligence. Brown v. Yocum, 298 P. 
845, 113 Cal. 621. (9) Allowing re- 
covery for injury to servant. Evans 
v. Southern Wheel Co., (Mo.App.) 273 
S.-W. 749. (10) Recovery by servant 
for injuries. Ingalls v. Monte Cristo 
Oil & Development Co., 129 P. 97, 23 
Cal.App. 652. (11) Right of servant 
to recover for master’s negidigence. 
Powers v. Iowa Glue Co., 168 N.W. 
326, 183 Iowa 1082. (12) Recovery 
against partnership. Pullan vi. 
Struthers, (Iowa) 210 N.W. 897. (18) 
Recovery, and justification or excuse 
in an action for wrongful killing of 
plaintiff’s husband. Smoke v. Carter, 
181 N.W., 526, 105 Neb. 520. (14) 
Different recoveries and submission 
of each element of damages separate- 
ly. Cloos v. Prussman, (Mo.) 300 S. 
W. 315.4715) Limiting recovery to 
injuries directly resulting from col- 
lision between trains. Porter v. Chi- 
cago, B. & Q. R. Co., 28 S.W.(2d) 1035, 
325 Mo. 381. (16) Confining passen- 
ger’s recovery to negligent starting 
forward of street car. Collins v. 
Wells, 30 S.W.(2d) 28, 825 Mo. 736. 
(17) Right of defendant to verdict 
where neither defendant nor plaintiff 
were negligent. Walloch v. Heiden, 
22 Siw. /1020, 180, Ark; 844. (18) 


-Measure of damages (Missouri Pac. 


R. Co. v. Nichols, 279 S.W. 354, 170 
Ark. 1194; Rohwedder- Freymann 
Jewelry Co. v. Riverside Swine Co., 
(Mo.App.) 246 S.W. 988; Hopper v. 
Elkhorn Valley Drainage Co., 188 N. 
W. 239, 108 Neb. 550; Studbaker Cor- 
poration of America v. Hanson, 157 P. 
582, 160 P. 336, 24 Wyo. 222, Ann.Cas. 
1917E 557. See also Pirtle v. Gray, 
202 IllLApp. 601) (19) in pipe line 
condemnation proceeding (Texas Em- 
pire Pipe Line Co. v. Stewart, (Mo. 
App.)’ 35 S°W.(2d) 627), (20) for 
waste (First Nat. Realty & Loan Co. 
v. Mason, 171 S.W. 971, 185 Mo.App. 
37), (21) or for growing crop de- 
stroyed by hogs, (Hunt y. St. Louis, 
ee MyadcuScuk: (CO; alO3 "Sawa. loos Loo 
Mo.App. 261). (22) Damages re- 
coverable (Biggie v. Chicago, B. & Q. 
R. Co., 140 S.W. 602, 159 Mo.App. 350) 
(23) for destruction of school build- 
ing by fire (Consolidated School Dist. 
No. 3 of Grain Valley v.. West Mis- 
souri Power Co., (Mo.) 46 S.W.(2d) 
174). (24) Damage for nondelivery 
of machinery. Albert v. Ford Motor 
Co;, 157 A. 83, 9°N.J.Misc. 1170 [aft 
162 A. 589, 109 N.J.Law. 353]. (25) 
Damages for loss of minor’s services. 
De Nardi vy. Palanca, (Cal.App.) 8 
P.(2d) 220. (26) Damages to parent 
from minor child’s injury. Garrison 
v. Pearlstein, 229 P. 351, 68 Cal.App. 
334. (27) Damages for collision at 
street intersection and “last clear 
chance.” McNamara v. Rainey Lug- 
gage Corporation, 123 S.E. 515, 139 
Va. 197. (28) Damages and contract 
to buy. Miller v. Mantik, 81 A. 797, 
116 Md. 279. (29) Damages for loss 
Farmers’ Hlevator & Grain 
reve eDavisy CMO.) 2679S. Wae ooss 
Chesapeake & O. Ry. Co. v. May, 92 S. 
E. 801, 120 Va. 790. (30) Deduction 
of damages. W. T. Adams Machine 
Co. v. South State Lumber Co., 56 
So. 826, 2 Ala.App. 471. (31) Reduc- 
tion of damages in proportion to con- 
tributory negligence and on assump- 
tion of risk. Schlueter v. East St. 
Louis Connecting Ry. Co., 296 S.W. 
105, 316 Mo. 1266. (32) That nominal 
damages were presumed from inva- 
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sion of plaintiff’s rights. Jones v. 
Atlantic Coast Line R. Co., 94 S.#. 
490,108 S.C. 217. (33) Compensation 
for services (Huff v. Simmers, 79 A. 
1008, 114 Md. 548) (34) of decedent 
(Beall v. Hollinger, 56 App.D.C. 204, 
12 eB (2d) 145). (35) Negligence 
(Evans v. Roberts, 154 N.W. 923, 172 
Iowa 653 Geisendorf v. Brashear 
Truck Co., (Mo.App.) 54 S.W.(2d) 72) 

(36) and burden of proof (Osborne v. 
Charbneau, 268 -P. 884, 148 Wash. 
359, 64 A.L.R. 251). (37) Negligence 
under humanitarian doctrine. Smith. 
v. Wells, 31 S.W.(2d) 1014, 326 Mo. 
525; Hollensbe v. Pevely Dairy Co., 
(MoaApp.) 38 S.1W.(2d) 273. (38) 

Theory of primary negligence. Olney 
v. Kansas City Public Service Co., 
(Mo.App.) 19 S.W.(2d) 534. (39) 

Statements that negligence was not 
presumed and that it might be in- 
ferred from facts established by evi- 
dence. Drake v. Slessor, 176 P. 301, 
65 Colo. 292. (40) On negligence in 
failing to recover tooth from patient’s 
throat, Nelson v. Parker, 286 P. 1078, 

104 Cal.App. 770. (41) Negligence jn 
operation of automobile (Starry v. 

Hanold, 211 N.W. 696, 202 Iowa 1180). 

ALO ses effect Montague v. Missouri 
(4 EBS IE Co., 264 S.W. 813, 305 Mo. 

269. (43) Or crane (Bentley we 
American Car & Foundry Co., (Mo. 
App.) 13 S.W.(2d) 562). (43) Con- 
current negligence. Sims v. Martin, 
126 S.E. 872, 33 Ga.App. 486. (44) 
Doctrine of concurring causes of in- 
jury under which contractors might 
be liable. Mitchell v. Hahn, 198 S.W. 
528, 181 Ark. 286. (45) Failure to 
use degree of care that would warrant 
finding for plaintiff. Taxicab Co. of 
Baltimore City v. Emanuel, 93 A. 807, 
125 Md. 246. (46) Negligence and 
contributory negligence. Tennegkeit 
(Tex.Civ. 
App.) 182 S.W. 72; Galveston, H. & 
S. A. Ry. Co. v. Grenig, (Tex.Civ.App.) 
142 S.W. 135. (47) Contributory neg- 
ligence (Peters v. United Studios, 277 
P. 156, 98 Cal.A. 373; Van Loon v. 
St. Louis Merchants’ Bridge Terminal 
Ry. Co., 6 S.W.(2d) 587, 319 Mo. 948 
[cert den 49 S.Ct. 31, 278 U.S. 632, 73 
L.Ed. 549]; Wilson v. Chicago, B. & 
Q. R. Co., 296 S.W. 1017, 317 Mo. 647) 

(48) of injured employee (Bollinger 
v. Curtis & Co. Mfg. Co., (Mo.) 249 
S.W. 907). (49) Defendants’ duty 
and contributory negligence on death 
of miner. West Kentucky Coal Co. v. 
Shoulders’ Adm’r, 28 S.W.(2d) 479, 
234 Ky. 427. (50) Assumption of 
risk and contributory negligence. 
Citizens’ Telephone Co. v. Prickett, 
125 N.E. 193, 189 Ind. 141; Penn- 
Sylvania Co. v. Stalker, 119 N.E. 163, 
67 Ind.App. 829; Great Western Coal 
& Coke Co. v. Cunningham, 143 P. 26, 
43 Okl. 417. (51) As to rights on 
the street and contributory negligence 
of prospective passenger. Walmer- 
Roberts v. Hennessey, 181 N.W. 798, 
191 Iowa 86. (52) Negligence of 
railway company and contributory 
negligence of plaintiff. Rawie v. Chi- 
cago, B. & Q. R. Co., 274 S.W. 1031, 
301 Mo. 72. (53) Instructions on 
contributory negligence applicable to 
different laws. Hubert v. New York, 
N. H. & H. R. Co., 96 A. 967, 90 Conn. 
261. (54) Specific instruction as to 
contributory negligence and general 
instruction as to burden of proof. 
Saltzen v. Associated Oil Co. of Cali- 
fornia, 244-P. 338, 198 Cal. 157. (55) 
Failure of employer to furnish safe 
appliances. Subiaco Coal Co. v. Krall- 
man, 220 S.W. 664, 143 Ark. 469. (56) 
Failure to keep highway reasonably 
safe was negligence. Fichtenberg v. 
Lincoln County, 273 P. 178, 150 Wash. 

459. (57) Railroad’s duty in main- 
taining overhead bridge and street 
railroad’s liability for defective con- 
struction of tracks, Roanoke Ry. & 
Electric Co. v. Brown, 154 S.E. 526, 

155 Va. 259. (58) Whether injury 
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was caused by sudden starting of 
street car, the shutting of the door, 
or both. Vogts v. Kansas City Rys. 
Co., (Mo.App.) 228°S.W. 526. (59) 
Requiring plaintiff in personal injury 
action to prove negligence. O’Neill v. 
City and County of San Francisco, 
287 BP. 449, 209 Cal. 418. (60) State- 
ment that violation of statute regu- 
lating traffic is negligence creating 


liability for proximate injuries 
caused. Fouch vy. Werner, 279 P. 183, 
99 SCalsApp. 1 7557. (61) Absolute 


knowledge of open and apparent de- 


fect. Alaska S. S. Co. v. Pacific Coast 
Gypsum Co., 138 P. 875, 78 Wash. 
247. (62) Last clear chance. Nor- 


folk & Southern Ry. Co. v. Crocker, 
84 S.E. 681, 117 Va. 327. (63) Duty 
of street car motorman and ordinary 
care. Powell v. Kansas City Rys. 
Co., (Mo.) 226 S.W. 916. (64) Pas- 
senger is required to exercise ordi- 
nary care in street car (Willi v. Unit- 
ed Rys. Co. of St. Louis, (Mo.) 274 
S.W. 24) (65) or while watching for 
ear (Willi v. United Rys. Co. of St. 
Louis, supra). (66) Ordinary care 
and humanitarian theory. Williams 
v. Flemming, 267 S.W. 6, 218 Mo.App. 
563. (67) Use of ordinary care by 
deceased employee. Storey v. J. C. 
Mardis Co., 178 N.W. 115, 186 Iowa 
809. (68) Plaintiff’s duty to exercise 
ordinary care when diving into de- 
fendant’s pool. Walloch vy. Heiden, 22 
S.W.(2d) 1020, 180 Ark. 844. (69) 
Predicating recovery upon failure to 
exercise ordinary care to discover 
presence of nails. Lowther v. St. 
Louis-San Francisco Ry. Co., 261 S. 
W. 702, 214 Mo.App. 293. (70) Mas- 
ter’s manner of piling metal rings and 
ordinary care. MBollinger v. Curtis 
& Co. Mfg. Co., (Mo.) 249 S.W. 907. 
(71) To find that servant exercised 
ordinary care for safety. Braden v. 
Friederichsen Floor & Wall Tile Co., 
15 S.W.(2d) 923, 223 Mo.App. 700. 
(72) If deceased used ordinary care 
in selecting his physician, defendant, 
who caused the injury resulting in 
death, could not defend that the phy- 
sician failed to give proper treatment. 
Blackwell v. American Film Co., 209 
P9997) SOT Calwi639.2 (i3s)e— Care 
pedestrians should use. Ballos v. 
Natural, 269 P. 972, 93 Cal.App. 601; 
Wright v. Foreman, 261 P. 481, 86 
Cal.App. 595; Scanlan v. Kansas City, 
19 S.W.(2d) 522, 223 Mo.App. 1203. 
(74) Reciprocal duty of public and 
street railway. Public Utilities Co. v. 
Iverson, 121 N.E. 33, 187 Ind. 672. 
(75) Absence of fault on part of de- 
ceased killed at railway crossing and 
highest degree of care. Roques v. 
Butler County R. Co., (Mo.App.) 264 
S.W. 474. (76) Care in avoiding in- 
jury to trackman. Cahill v. Chicago 
& A. Ry. Co., 103 S.W. 532, 205 Mo. 
893. (77) Company must use utmost 
care of very cautious persons and 
guard against accident as reasonable 
and prudent person. Rayl v. Syndi- 
cate Bldg. Co., 5 P.(2d) 476, 118 Cal. 
App. 396. (78) Crew of wrecked 
train is not presumed without fault, 
and that every man is presumed to 
do duty. Western & A. R. R. v. Loch- 
ridge, 152 S.B. 474, 170 Ga. 208 [aff 
146 S.E. 776, 39 Ga.App. 246 (cert 
den 50 S.Ct. 461, 281 U.S. 762, 74 L. 
Ed. 1171)J. (79) That guest is un- 
der no duty to keep lookout. Campion 
v. Bakle, 246 P. 280, 79 Colo. 320, 
47 A.L.R. 289: ~ (80) Duty of the 
operator of an automobile. Wight 
v. Rose, 273 S.W. 472, 209 Ky. 808; 
Lauck v. Reis, 274 S.W. 827, 310 Mo. 
184. (81) Right of automobile driv- 
er to particular assumptions. Vir- 
ginia Ry. & Power Co. v. Meyer, 84 
S.B. 742, 117 Va. 409. (82) Applica- 
tion of ordinance and operation of 
PTe eB ra mall VY Sea ie eee eS PN BY 
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vehicles. Varley v. Columbia Taxicab 
Co., (Mo.) 240 S.W. 218. (838) Justi- 
fication of violation of rules of road. 
Slaughter v. Golberg, Bowen & Co., 


147 Ps 90,26 CaliApp. 328. (84) 
Operation of street car. Johnson v. 
Springfield Traction Co., 161 S.W. 
1193, 176 Mo.App. 174. (85) Duty 


of railway company as to speed of its 


trains. Black v. Chicago Great West- 
ern R. Co., 174 N.E. 774, 187 Iowa 
904. (86) Right to operate street 


cars on particular track, and care 
required in their operation. Egan v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 227 S.W. 126. (87) As to mo- 
torman’s duty under humanitarian 
doctrine to. avoid collision. Sackmann 
v. Wells, (Mo.) 41 S.W.(2d) 153. (88) 
Duty of street railway company to 
equip its cars with air brakes. 
Evansville, & T. H. R. Co. v. Hoffman, 
118 N.E. 151, 67 Ind. App. 571.~ (89) 
Sufficiency of street car brakes. Pub- 
lic Utilities Co. v. Iverson, 121 N.E. 
33, 187 Ind. 672. (90) Duties as to 
stopping train with respect to usual 
stopping place and alighting passen- 


gers. Whitworth v. Columbia, N. & 
LAR: ECO. Sou Sl 402 eek ONL SOs palo. 
(91) Power company using city line 


for transmitting energy was under 
duty to make repairs. Roberts v. 
Pacific Gas & Electric Co., 283 P. 353, 
102 Cal.App. 422. (92) To supply 
reasonably safe instrumentalities. 
Neely v. Chicago Great Western R. 
Co., (Mo.App.) 14 S.W.(2d) 972 [eert 
quashed (App.) 14 S.W.(2d) 978]. 
(93) Master’s duty to furnish rea- 
sonably safe appliances. Trumbull v. 
Martin, 208 S.W. 808, 137 Ark. 495. 
(94) Law did not permit employer 
to take chances as to safety of em- 
ployees. Ronconi v. Northwestern 
Pacio Re COMMIT OME A Ooby ob.) Oa leAppy 
560. (95) As to whether plaintiff 
was passenger on street car at the 
time of his injuries. Rice v. Michigan 
Ry. Co., 175 N.W. 454, 208 Mich. 128. 
(96) Inclosure of right of way and 
injury to cattle by trains. Roman v. 
St. Louis & S. F. Ry. Co., 245 P. 115, 
120 Kan. 585. (97) Absolving rail- 
road from liability as to permanent 
structures near tracks if referring to 
gates. Howser vy. Chicago Great 
Western R. Co., 5 S.W.(2d) 59, 319 
Mo. 1015. (98) Permitting jury to 
find that brake rod caught in frog and 
that train crew failed to inspect 
freight train. Siberell v. St. Louis- 
San Francisco Ry. Co., 9 S.W.(2d) 
912, 320 Mo. 916. (99) Regarding 
independent contractors in action for 
driver’s injury. Clayton v. Hydraulic 
Press: Brick Co., (Mo.App.) 27 S.W. 
(2d) 52. (100) Lookout statute, read 
to the jury without explanation as to 
the theory on which it was given. 
Hines v. Johnson, 224 S.W. 989, 145 
Ark, 592. (101) Liability for killing 
dog. Lale v. Laughlin, (Mo.App.) 203 
S.W. 244. (102) Defect in a highway 
and a condition created by the ac- 
cumulation of ice. Lubbers v. Manli- 
us Tp., 137 N.W. 804, 172 Mich. 387. 
(103) Liability for obstructing 
natural flow of surface water and 
overflow. Deford v. Dryden, 46 Md. 
248. To same effect Missouri, K. & 
T. Ry. Co. v. Arey, (Tex.Civ.App.) 
100 S.W. 9638. (104) Liability of 
master for servant’s injuries, and 
question of vice principals and fellow 
servant. Reevs v. Galveston, H. & S. 
A. Ry. Co., 98 S.W. 929, 44 Tex.Civ. 
App. 352. (105) Presenting defenses 
that injury was occasioned by act of 
God, and submitting contention of 
plaintiff that negligence of defendant 
was proximate cause. Chicago, R. I. 
& P. Ry. Co. v. Morton, 157 Pi 917, 57 
Okl. 711. (106) That one jumping 
from automobile in front of approach- 
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ing train was engaged with driver in 
joint enterprise. St. Louis-San_ Fran- 
cisco Ry. Co. v. Steele, 46 S.W.(2d) 


628, 185 Ark. 196. (107) Instructing 
in language of statute. James v. 
Frazee, 288 P. 784, 209 Cal. 456. 


(108) As to right of way of vehicles 
approaching or entering intersection. 
Murray v. Jackson, 24 S.W.(2d) 960, 
180 Ark. 1144. (109) Sudden peril. 
Parker v. St. Louis-San Francisco Ry. 
Co., (Mo.} 41 S.W.(2d) 386. (110) 
Injuries to boiler maker’s helper 
struck by die. Hoffman v. Philip A. 
Rohan Boat, Boiler & Tank Co., (Mo. 
App.) 294 S.W. 758. (111) Choice of 
ways of operating saw. Wilbe Lum- 
ber Co. v. Calhoun, (Miss.) 140 So. 
680. (112) Injuries sustained on fall- 
ing into coalhole in sidewalk. Hicks 
v. Vieths, (Mo.) 46 S.W.(2d) 604. 
(113). Furnishing cars and discrim- 
ination in_ preferring shippers. 
Stroud v. Missouri Pac. R. Co., 254 S. 
W. 111, 212 Mo.App. 512 [cert gr 44 
S.Ct. 37, 263 U.S. 694, 68 L.Ed. 510, 
and rev 45 S.Ct. 243, 267 U.S. 404, 69 
L.Ed. 683]. (114) Qualification of 
evidence and duty to make up and 
handle trains. Carter v. Sioux City 
Service Co., 141 N.W. 26, 160 Iowa 
78. (115) Proximate cause (Robin- 
son v. Floesch Const. Co., (Mo.App.) 
242 S.W. 421) (116) and absence of 
lights on truck (Martin v. Oregon 
Stages, 277 P. 291, 129 Or. 435). (117) 
Malpractice. Stanley v. Taylor, 142 
N.W. 81, 160 Iowa 427. (118) Plain- 
tiff’s efforts to procure treatment and 
defendant’s liability. Missouri, K. & 
TS\Ry. Co.' of Texas’ v. McCormick; 
(Tex.Civ.App.) 160 S.W. 429. (119) 
Burden of proof (Church v. Jones, 268 
S.W. 7, 167 Ark. 326; Cook & Bern- 
heimer Co. v. Hagedorn, 131 N.E. 788, 
82 Ind.App. 444; Bateham v. Chicago, 
M. & St. P. Ry. Co., 192 N.W. 818, 195 
Iowa 659; Brown v. Mostoller, 149 
N.W. 908, 167 Iowa 568; Richards v. 
Osborne, (Tex.Civ.App.) 164 S.W. 392) 
(120) and negligence under humani- 
tarian rule (Esstman y. United Rys. 
Co. of St. Louis, (Mo.) 232 S.W. 725). 
(121) Proof for recovery and matters 
of defense. Bloomfield y. Pinn, 121 N. 
W. 716, 84 Neb. 472. (122) Burden 
of proof on propounder of petition 
for probate. Shankle v. Crowder, 163 
S.E. 180, 174 °Ga. 399. (123) Requir- 
ing plaintiffs to establish case for 
reformation by preponderance of evi- 
dence, and clear and convincing proof 
as to particular issue of fact. Mor- 
rison v. Pierce, 276 P. 306, 47 Idaho 
430. (124) Following conflicting 
proof, and presenting fully the two 
theories of the case. Coshow v. Otey, 
(Mo.), 222 S.W. 804. (125) Meaning 
and construction of insulting words. 
Fisher v. Fisher, 108 S.E. 872, 89 W. 
Va. 199. (126) Justification for libel. 
Salinger v. Cowles, 191 N.W. 167, 195 
Iowa 873. (127) Good faith and 
privilege in action for libel. Vaughan 
v. Lytton, 101.S.E. 865, 126 Va. 671. 
(128) Damages for libel. Simonson 
v. Lovewell, 175 S.W. 407, 118 Ark. 81, 
(129) Mental deficiency. Parks v. 
Marshall, 14 S.W.(2d) 590, 322 Mo. 
218, 62 A.L.R. 835. (130) Testa- 
mentary capacity. Down vy. Comstock, 
149 N.E. 507, 318 Ill. 445; Meyers v. 
Drake, 24 S.W.(2d) 116, 324 Mo. 612; 
Lareau v. Lareau, (Mo.) 208 S.W. 
241. (131) Presumption of lack of 
testamentary capacity. Schirmer v. 
Baldwin, 32 S.W.(2d) 162, 182 Ark. 
581. (132) Right to give property 
contrary to natural justice and its 
bearing on testamentary capacity. 
Egbert v. Egbert, 168 N.E. 34, 90 Ind. 
App. 1. (133) Genuineness of de- 
ceased’s signature. In re Merrill’s 
Estate, 211 N.W. 361, 202 Iowa 837. 
(184) Fraudulent representations, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Southern Oregon Orchards Co. v. 
Bakke, 210 P. 858, 106 Or. 20. (185) 


Submission of issue of fraud. ! Moor- 
man v. Small, (Tex.Civ.App.) 220 5S. 
W. 127. (136) Fraud and transfer 
of property. Rothenheber y. Pulitzer 
Pub.’ Co:/*) GWfo,App.): 1262)" SW. -48 
[quashed 270 S.W. 633, and op con- 
formed to (App.) 273 S.W. 1119]. 
(187) Fraud in exchange of property. 
Leimkuehler v. Wessendorf, 18 S.W. 
(2d) 445, 323 Mo. 64. (138) Eliminat- 
ing consideration of fraud and special 
charge as to which party should suf- 
fer for fraud. Moeskops v. Bodmand, 
155 N.E. 566, 23 Ohio App. 176. (139) 
Liability for fraudulently represent- 
ing age of horse. Davison vy. Akins, 
(Mo.App.) 195 S.W. 47. (140) Agency 
(Bowen v. Aetna Indemnity Co., 142 
N.W. 205, 160 Iowa 548) (141) and 
authority to bring action (Robinson 
v. Dow, 145 N.W. 652, 155 Wis. 605) 
(142) or to make particular contract 
(Walker vy. Hassler, (Mo.App.) 240 
S.W. 257). (143) Liability of in- 
surance agents. Leader Realty Co. v. 
Markham, 143 S.W. 1104, 163 Mo.App. 
314. (144) Defining dual agency of 
one to whom insured paid premium. 
Smith v. Ohio Millers’ Mut. Fire Ins. 
Co,, (Mo.) 49 S.W.(2da) 42. (145) 
Services under a building contract. 
Pratt v. Dunlap, 82 A. 195, 85 Conn. 
180. (146) Breach of contract for 
personal services. Scharff v. Standard 
Tank Car Co., 264 S.W. 56, 214 Mo. 
App. 658. (147) To find that an 
agreement to pay for services was 
made as set out in other instructions. 
Dyer v. Griffith, (Mo.) 261 S.W. 100. 
(148) Contract requiring performance 
to defendant’s satisfaction. Cooney 
w. Glide, 275 P. 25%, LOT Veal. Appy tT. 
(149) Waiver of the date fixed by the 
contract for performance, which un- 
der the evidence was an issue of fact 
for the jury. Sims v. Spelman, 232 
S.W. 1071, 209 Mo.App. 186. ~ (150) 
Agreement to sell and application of 
proceeds to particular indebtedness. 
Hixon v. Boyce, 235 S.W. 376, 149 Ark. 
669. (151) As to finding for defend- 
ant on counterclaim in action for 
breach of logging contract. Palmer 
v. Huston, 121 P. 452, 67 Wash. 210. 
(152) Agreement with seller and em- 
ployer’s liability for debt of em- 
ployees thereunder under the statute 
of frauds. Grady v. Dierks Lumber & 
Ceey 242 S.Ww. 548, 154 Ark. 255. 
1 
rights of seller’s creditors. Sheeler 
v. Porter Hardware Co., 142 N.W. 
1019, 162 Iowa 6. (154) Stating con- 
tract with lunatic is void and that 
lunatic may contract during lucid 
intervals. Pendley v. Bennett, 157 8S. 
BE. 250, 42 Ga-App. 596. 
sity of proving guaranty was condi- 
tional. City Bank of Mitchellville y. 
Aleorn, 176 N.W. 628, 188 Iowa 592. 
(156) Implied warranty. JHarle v. 
Boyer, 289 ‘S.W. 490, 172 Ark. 534. 
(157) Buyer’s remedies for breach of 
warranty. Walker vy. Idaho Lettuce 
Co., 258 P. '931, 44 Idaho 478. (158) 
That safety of premises had not been 
warranted. Ambrose v. Allen, 298 P. 
169, 118 ‘Cal.App. 107. (159) Re- 
covery of G@eposit in bank, which had 
been paid to another. Continental 
Nat. Bank v. Neville, 285 F. 565. 
(160) Malicious prosecution on charge 
of raising a check. Meyers v. Andre, 
256 S2Wisxs6ss 161Ark;. 393. (161) 
That there were no presumptions in 
favor of integrity of altered check. 
King v. Tarabino, 242 P. 1075, 75 Cal. 
App. 462. (162) Acceptance of new 
notes and checks as discharge of ac- 
commodation makers. Main Street 
Bank v. Werner, (Mo.App.) 7 S.W. 
(2d) 723. (163) Renewal of a note 
did not waive defense of fraud, un- 
less so intended. First Nat. Bank 
v. Navins, 202 P. 702, 70 Colo. 491. 
(164) Om defective title under Nego- 


Purchase in good faith and) 
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tiable Instruments Act. National 
Bank of Wilkes v. Maryland Casualty 
Co., 146 S.E: 739, 167 Ga. “737. (65) 
Broker’s claim for compensation. 
Benton v. Brown, 124 N.W. 815, 145 
Towa 604. (166) Commissions on 
sale of a farm. Fisher v. Skidmore 
Land Co., 179 N.W. 152, 189 Iowa 833. 
(167) Authorizing finding for broker 
if his agency was procuring cause of 
negotiations which resulted in sale. 
Laster v. R. & V. Motor Co,, 269 S.W. 
665, 219 Mo.App. 211. (168) Ap- 
praisement of insured live stock. Na- 
tional Live Stock Ins. Co. v. Wolfe, 
106 N.E. 390, 59 Ind.App. 418. (169) 
On contentions of defendant sought 
to be enjoined from obstructing ease- 
ment. Tietjen v. Meldrim, 151 S.H. 
349, 169 Ga. 678. (170) To oral leases 
for one year and two years. Smith v. 
Pearce, 294 S.W. 705, 174 Ark. 1538. 
(171) Determination of location of 
boundry stake. Hurley v. Shortridge, 
86 S.E. 858, 118 Va. 136. (172) Re- 
quiring open, public, visible, and ex- 
clusive possession. Koger v. Ward, 
(Mo.App.) 243 S.W. 413. (178) Tres- 
pass upon riparian rights by the con- 
struction of a bridge. Peek v. City of 
Hampton,’ 80 S.B. 593, 115 Va. 855. 
(174) Proof and liability of lessee 
for overloading building so as to 
cause its collapse. Vaughan v. Mayo 
Milling Co., 102 S.E. 597, 127 Va. 148. 
(175) Landlord must make every 
part of hotel tenantable after fire. 
Feder v. Bryson, 295 P. 546, 111 Cal. 
App. 448. (176) On question of 
whether timber was on land which 
accreted to plaintiff’s land. Kansas 
City Fibre Box Co. v. F. Burkart Mfg. 
Co., 44 S.W.(2d) 325, 184 Ark. 704. 
(177) Value of property not consid- 
ered in determining rights under con- 
tract to devise. In re Anderson’s 
Estate, 2138 N.W. 567, 203 Iowa 985. 
(178) Effect of mortgage assumption 
clause in deed. La Monte Bank v. 
Crawford, (Mo.App.) 27 S.W.(2d) 762. 
(179) Voiding or release if claim 
agent knew plaintiff’s mental condi- 
tion. Smallwood v. St. Louis-San 
Francisco Ry. Co., 263 S.W. 550, 217 
Mo.App. 208. (180) Statements as 
to meaning of ‘‘cash market value.” 
Texas Midland R. Co. v. Burt, (Tex. 
Civ.App.) 243 S.W. 669. (181) That 
verdict should be for market value of 
potatoes converted. Farmer’s Bank 
of Weston v. Ellis, 268 P. 1009, 126 Or. 
602. (182) Damages for nondelivery 
of machinery with respect to exist- 
ence or nonexistence of market. Al- 
bert v. Ford Motor Co., 162 A. 589, 
109 N.J.Law 353 [aff 157 A. 83, 9 N.J. 
(183) Delay in shipping 
live stock. Colsch v. Chicago, M. & 
St. PB. Ry. Co., 153 NoW. 327, 171 Iowa 
78. To same effect Sikes v. St. Louis 
SiSow IR. (Co. 176 S.w.. 255, 1910) Mo. 
App. 181. (184) Wrongful reposses- 
sion by carrier of property after its 
delivery to consignee. Baltimore & 
O. R. Co. v. McGill Bros. Rice Mill, 
46 S.W.(2d) 651, 185 Ark. 108. (185) 
Refusal to accept a part of the goods 
if all were intended and agreed to be 
delivered simultaneously. Finkel- 
stein v. Morgenstern, 124 A. 872, 144 
Md. 387. (186) Allowance of interest 
prior to decision. Grass v. Rindge 
Co., 258 P. 678, 84 Cal.App. 750. (187) 
Caleulations of interest. Weant v. 
Southern Trust & Deposit Co., 77 A. 
289, 112 Md. 468. (188) .Use of “her,” 
where “the” was evidently intended. 
City of Baltimore v. Megary, 89 A. 
331, 122 Md. 20. (189) Method of 
hitching team. Parkin v. Grayson- 
Owen Co., 143 P. 257, 25 Cal.App. 269. 
(190) Right of general corporation 
counsel to fees for administering es- 
tate of stockholder. Treadwell v. 
Nickel, 228 P. 25, 194 Cal. 243. (191) 
Responsibility for discontinuance of 
road work. Fisher v. Vandevanter, 
112 A. 296, 187 Md. 249. (192) To 
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find for plaintiff for sale price of 
apple juice, if reasonably suitable for 
vinegar making. Wn GLELOny 
Vinegar Co; v. National Fruit Can- 
ning Co., 291 S.W. 58, 172 Ark. 927. 
(193) Submitting question whether 
release was given. Green y. St. Louis- 
San Francisco Ry. Co:, 30 S.W.(2d) 
784, 224 Mo.App. 517. (194) Con- 
sideration paid, and intoxication at 
time of sale. Van Horn v. Persinger, 
215 S.W. 930, 202 Mo.App. 236. (195) 
That plaintiffs were entitled to the 
services of deceased until majority, 
and deduction therefrom. Buchholz 
v. Standard Oil Co. of Indiana, 244 S. 
iW.. 973, 211° Mo.App. 7397. (196) 
Recognition as defense of fact that 
bonds were registered in name of par- 
ticular person. Feil v. Wells, (Mo. 
App.) 268 S.W. 898. (197) Counting 
shares of stock of subscribers in cor- 
poration who had given notice of their 
withdrawal but continued to partici- 
pate in the corporation. Myrtle Point 
Mill & Lumber Co. v. Clarke, 203 P. 
588, 102 Or. 533. (198) Nonuse as 
not showing abandonment and intent 
as gathered from circumstances. Chi- 
cago, R. I. & G. Ry. Co. v. Clark, (Tex. 
Civ.App.) 146 S.W. 989. (199) Stat- 
ing plaintiff’s invitation on mining 
premises was for negotiating employ- 


ment. Watson vy. St. Joseph Coal 
Mining Co., (Mo.) 53 S.W.(2d) 895. 
(200) Authorizing consideration of 


particular testimony, and verdict for 
particular party on particular find- 
ings. Western Union Telegraph Co. 

v. Gorman & Wilson, (Tex.Civ.App.) 

174 S.W. 925. (201) Consideration 
of certain testimony of expert wit- 
ness as that of other witnesses. Caw- 
ley v. Peoples Gas & Electric Co., 187 
N.W. 591, 193 Iowa 536. (202) In- 
formative instruction with respect to 
expert witnesses, and a general in- 
struction that the jury are sole judges 
of the credibility of witnesses. Pen- 
hansky v. Drake Realty Const. Co., 
190 NW. 265, 109) 9Neb: 9120." (203) 

Jury permitted to view premises bet- 
ter to understand testimony must not 
consider facts learned. Sloan v. City 
of Des. Moines, 218 N.W. 301, 205 Iowa 
823. (204) Instructions based on 
two different allegations of fact. 
Western Union Telegraph Co. v. Reed, 
165 S.W. 656, 158 Ky. 552. (205) Sub- 
mitting case on plaintiff’s theory, and 
defendant’s instruction submitting 
case on converse of such _ theory. 
Barnes-Crosby Co. of Missouri v. T. 
M. Sayman Products Co., (Mo.App.) 
27 S.W.(2d) 709. (206) Instructions 
given on plaintiff's request and those 
given at request of defendant, each of 
which properly submitted the theory 
of the party requesting them. Brown 
& Fenwick Real Estate & Abstract 
Co. v. Marks, (Mo.App.) 226 S.W. 55. 
(207) Presenting both views of con- 
flicting evidence. Kulvie v. Bunsen 
Coal Co., 97 N.E. 688, 253 Ill. 386 [aff 
161 Ill.App. 617]. To same effect. 
Missouri State Life Ins. Co. v. Barron, 
(Ark.) 52 S.W.(2d) 738. (208) In- 
struction on two theories where jury 
had to determine facts upon both. 
Burge v. Albany Nurseries, 168 P. 343, 
176 Cal. 313. (209) Submission of 
issue from the standpoint of the evi- 
dence in plaintiff's favor, and sub- 
mitting it according to defendants’ 
theory of what the evidence showed. 
Hendrix v. Corning, 214 S.W. 253, 201 
Mo.App. 555. (210) Instruction 
ignoring defense where there was no- 
evidence to substantiate it. Farmer’s 
Bank of Farley v. Stamper, (Mo.App.) 
250 S.W. 959. (211) Good health and 
time of issuance of insurance policy. 
Bohannon vy. Illinois Bankers’ Life 
Ass’n, 20 S.W.(2d) 950, 223 Mo.App. 
877. (212) Recovery as dependent 
on whether plaintiff acted as a rea- 
sonably prudent man. Glann vy. 
White, 148 N.W. 210, 181 Mich. 320. 
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dict,®* the jury cannot be required to determine what 
part of a contradictory charge is correct,** or left 
to reconcile conflicting principles of law;** it ordi- 
narily cannot be determined from the verdict which 
rule was adopted by the jury,®* the court is left 
in doubt and uncertainty as to the facts actually 
found by the jury as a basis for its verdict,®? and 
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349, 169 Ga. 678. 

64 McLaughlin vy. Damboldt, 125 
A. 314, 100 N.J.Law 127. 


65. Savannah Electric Co. v. Mc- 
Clelland, 57 S.H. 91, 128 Ga. 87; Sa- 
vannah, ete., R. Co. v. Hatcher, 46 S. 
BH. 239, 118 Ga. 273. 


66. Kelly v. Lewis Investment Co., 
te P. 826, 66 Or. 1, Ann.Cas.1915B 
568. 


67. Penix v. Grafton, 103 S.H. 106, 
86 W.Va. 278; Zinn v. Cabot, 106 S.E. 
-427, 88 W.Va. 118. 

68. Cal.—Haight v. Wallet, 26 P. 
8979 SO. Cal, 245, 28: Am-suR., 4655 
Brown v. McAllister, 39 Cal. 578. 


Colo.—Colorado & S. Ry. Co. v. Mc- 
George, 102 P. 747, 46 Colo. 15; Boul- 
der v. Niles, 12 P. 632, 9 Colo. 415. 

Iowa.—Hawes v. Burlington, 
R. Co., 20 N.W. 717, 64 Iowa 315; 
ben v. Burlington, ete. R. Co., 
Iowa 562. 

Neb.—Crosby v. Ritchey, 76 N.W. 
895, 56 Neb. 336; Chadron School- 
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110 Va. 444; Norfolk, ete, R. Co. v. 
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Chalkley, 34 S.E. 976, 98 Va. 62. 

W.Va.—McMechen v. McMechen, 17 
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Co., 11 N.W. 419, 54 Wis. 140, 41 Am. 
ee liits 
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(2a) 64; Temple Cotton Oil Co. v. 
Skinner, 2 S.W.(2d) 676, 176 Ark. 17; 
Arkansas Shortleaf «Lumber Co. v. 
Wilkinson, 232 S.W. 8, 149 Ark. 270; 
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Brooks, 105 S.W. 938, 84 Ark. 233. 


Cal.—James v. BE. G. Lyons Co., 81 
P. 275,,147 Cal. 69; Haight v. Vallet, 
26 P. 897, 89 Cal. 245, 23 Am.S.R. 465; 
Alcamisi v. Market St. Ry. Co., 228 P. 
410, 67 Cal.App. 710; De Soto v. Pa- 
cific Electric Ry. Co., 193 P. 270, 49 
Cal.App. 285; Ryan v. Oakland Gas, 
Light & Heat Co., 102 P. 558, 10 Cal. 
App. 484. 

Colo.—Nutt v. Davison, 131 P. 390, 
54 Colo. 586; San Miguel Consol. Gold 
Min. Co. v. Stubbs, 90 P. 842, 39 Colo. 
359; Arnett v. Huggins, 70 P. 765, 18 
Colo.App. 115. 


Wla.—Florida East Coast Ry. Co. v. 
Jones, 62 So. 898, 66 Fla. 51; Escam- 
bia County Electric Light & Power 
Co. v. Sutherland, 55 So. 838, 61 Fla. 
167. 

Ga.—Tietjen yv. Meldrim, 151 S.B. 
349, 169 Ga. 678; Savannah Hléctric 
Co. v. McClelland, 57 S.E. 91, 128 Ga. 
87; Western & A. R. R. v. Lockridge, 
146 S.E. 776, 39 Ga.App. 246 [aff 152 
S.E. 474, 170 Ga. 208 (cert den 50 S.Ct. 
461, 281 U.S. 762, 74 L.Ed. 1171)]. 

Ill.—Schleuter v. Sherman Bros. & 
Co., 169 Ill.App. 386; Cummings v. 
Holland, 130 Ill.App. 315; Pendleton 
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Ind.—Cleveland, ete, R. Co. v. 
Lynn, 85 N.E. 999, 86 N.E. 1017, 171 
Ind. 589; Pittsburgh, etc., R. Co. v. 
Noftsger, 47 N.E. 332, 148 Ind. 101; 
Wenning v. Teeple, 41 N.E. 600, 144 
Ind. 189; Summerlot v. Hamilton, 22 
N.E. 973, 121 Ind. 87; Watts v. Chi- 
cago & E. J. R. Co., 104 N.E._ 42, 61 
Ind.App. 51; Masons’ Union L. Ins. 
Assoc. v. Brockman, 50 N.E. 493, 20 
Ind.App. 206. 


Iowa.—Balik v. Flacker, 238 N.W. 
467, 212 Iowa 1381; Mt. Hamill State 
Sav. Bank v. Hughes, 195 N.W. 589, 
196 Iowa 861. 


Kan.—Union Pac. R. Co. v. Milliken, 
8 Kan. 647. 

Ky.—Clay’s Heirs v. 
Mon. 146; Morgan & 
Gregor, 9 Ky.Op. 703. 


Md.—Washington, B. & A. R. Co. v. 
State, 111 A. 164, 136 Md. 103; Sulli- 
van v. Boswell, 89 A. 940, 122 Md. 539. 


Miss.—Illinois Cent. R. Co. v. Mc- 
Gowan, 46 So. 55, 92 Miss. 603. 


Mo.—Carr v. St. Louis Auto Supply 
Co., 239 S.W. 827, 293 Mo. 562; State 
ex rel. Central Coal & Coke Co. v. El- 
lison; 195) SJW., 722, 270 .Mo. 645 
{quashing judgm (App.) 186 S.W. 
1122]; Hickman v. Link, 22 S.W. 472, 
116 Mo. 123; James v. Missouri Pac. 
R. Co., 18 S.W. 31, 107 Mo. 480; Hick- 
man vy. Griffin, 6 Mo. 37, 34 Am.D. 124; 
Woosley v. Wabash Ry. Co., (App.) 
274. S.W. 871; Calhoun vy. Schaff, 
(App.) 229 S.W. 277; Allen v. Quer- 
cus Lumber Co., 157 S.W. 661, 171 
Mo.App. 492; Bowen v. Epperson, 118 
S.W. 528, 186 Mo.App. 571; Frank v. 
Crue Tower, etc., R. Co., 57 Mo.App. 
181. 


Mont.—Hageman vy. Arnold, 254 P. 
1070, 79 Mont. 91. 

Neb.—Van Dorn v. Kimball, 160 N. 
We 9535100. Nebr 590s) Crosby. .v. 
Ritchey, 76 N.W. 895, 56 Neb. 336; 
Chadron School-Dist. v. Foster, 48 N. 
W. 267, 381 Neb. 501; Fitzgerald v. 
Meyer, 41 N.W. 123, 25 Neb. 77. 
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Co., 121 A, 612, 98 N.J.Liaw 747. 

N.Y.—Clarke v. Schmidt, 104 N.E. 
618, 210 N.Y. 211; Johnson v. Blaney, 
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tine Re Cont s9 S.2 Wo, 129" NG 7s. 
Bragaw v. Supreme Lodge K. L. H., 
32 S.E. 544, 124 N.C. 154; Williams v. 
Haid, 24 S.H. 217, 118 N.C. 481. 


Ohio.—City of St. Bernard v. Goh- 
man, 10 OhioApp. 402. 


Okl.— Younger v. Blanchard Hard- 


Miller, 3 T.B. 
Berry v. Mc- 


ware Co., 251 P. 56, 120 Okl. 279; 
Bailey v. Citizens’ Bank of Meeker, 
247 BP. 42, 118 Okl. 118; Pittsburg 


Countys Ry; Co..v. Hasty,.233 BP. 218, 
106 Okl. 65; Bower v. Selby, 232 P. 
402, 105 Okl. 241. 


Or.—McCabe y. Kelleher, 175 P. 608, 
90 Or. 45; Morrison v. McAtee, 32 P. 
400, 23 Or. 530. 

Pa.—Wolf v. Wolf, 28 A, 164, 158 
Pa. 621. 


Tex.—San Antonio, ete, R. Co. v. 


[§ 600 


where instructions are inconsistent with, or con- 
tradict, each other, it is usually impossible to say 
whether the jury were controlled by the one or 
So, where contradictory and con- 
flicting instructions have been given, it may be a 
ground for reversal,®°® and an inconsistent instrue- 
tion cannot be sustained on the theory that a ee 


Robinson; 11._S.W. 327, 73 Lex 2777 
Texas Electric Ry. v. Sikes, (Civ. 
App.) 251 S.W. 589; Renfro v. Texas 


Cent. Ry. Co., (Civ.App.) 141 S.W. 
820; Harter v. Marshall, (Civ.App.) 
360 Saw. 294:5 Guilt) “ete. at Coney. 


White, (Civ.App.) 32 S.W. 322. 


Va.—Norton Coal Co. v. Hanks, 62 
S.E. 335, 108 Va. 521; Southern R. Co. 
v. Hansbrough, 60 S.E. 58, 107 Va. 
733; Chesapeake, etc., R. Co. v. Whit- 
low, 51 S.E. 182, 104 Va. 90. 


Wis.—Harrington v. Priest, 80 N. 
W. 442, 104 Wis. 362; Randall v. 
Northwestern Tel. Co., 11 N.W. 419, 
54 Wis. 140, 41 Am.R. 17; Imhoff v. 
Chicago, ete. R. Co., 20 Wis. 344; 
Sears v. Loy, 19 Wis. 96. 


{a] Judgment should be set aside 
where the trial court in different por- 
tions of the charge states a correct 
rule on the measure of damages and 
where, from the whole charge with 
the evidence, it is uncertain which 
rule the jury adopted. City of: St. 
Bernard v. Gohman, 10 OhioApp. 402. 


[b] When no one can tell what 
court really meant, and the proposi- 
tions are as irreconcilable as yes and 
no, there should be a new trial, so 
that the issues may be decided by a 
jury without danger of confusion in 
their minds as to the law. Johnson 
Ve Blaney, 90 NeW. 720 3198 Nov ola 


[c] Contradictory and inconsist- 
ent instructions necessitating rever- 
sal.—(1) Alteration of note and pay- 
ment thereof. Bailey v. Citizens’ 
Bank of Meeker, 247 P. 42, 118 Okl. 
118. (2) Duties of railroad to alight- 
ing passenger. Temple Oil Co. v. 
Skinner, 2 S.W.(2d) 676, 176 Ark. 17. 
(3) Negligence (Howe v. Hatley, 
(Ark.) 54 S.W.(2d) 64) (4) and proxi- 
mate cause (Temple Oil Co. v. Skin- 
ner, 2 S.W.(2d) 676, 176 Ark. 17; Tex- 
as Electric Ry. v. Sikes, (Tex.Civ. 
App.) 251 S.W. 589). (5) Degree of 
care and proximate cause. Washing- 
ton, BL & eA ReiGor va States | tia eAy 
164, 136 Md. 103. (6) Burden of 
proof. Nutt v. Davison, 131 P. 390, 
54 Colo. 586; Mt. Hamill State Sav. 
Bank v. Hughes, 195 N.W. 589, 196 
Iowa 861. (7) Right of recovery as 
affected by location of place of oeccur- 
rence of injury. State ex rel. Central 
Coal & Coke Co. v. Ellison, 195 S.W. 
722, 270 Mo. 645 [quashing judgm 
(App.) 186 S.W. 1122]. (8) Damages. 
Florida East Coast Ry. v. Jones, 62 
So. 898, 66 Fla. 51. (9) Direction to 
disallow damages caused by log strik- 
ing employee. Allen v. Quercus Lum- 
ber Co,, 157 S.W. 661, 171 Mo.App. 
492. (10) Negligence in operation of 
train. Calhoun v. Schaff, (Mo.App.) 
239 S.W. 277. (11) Liability for op- 
eration of train at speed in excess of 
that permitted by ordinance. Watts 
v. Chicago & E. I. R. Co., 104 N.B. 42, 
61 Ind.App. 51. (12) Provision of or- 
dinance, operation of automobile, and 
negligence. Carr v. St. Louis Auto 
Supply Co., 239 S.W. 827, 293 Mo. 562. 
(13) Application of Missouri and fed- 
eral doctrines of assumption of risk. 
Woosley v. Wabash Ry. Co., (Mo. 
App.) 274 S.W. 871. (14) Correct and 
erroneous rules of law. De Soto v. 
Pacific Ry. Co., 193 P. 270, 49 Cal.App. 
285. To same effect Brown vy. Public 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 600] ? 


fendant was entitled to a peremptory instruction.7° 
But inconsistent instructions must be plainly mis- 
leading or confusing’! to make them prejudicial,?? 
and judgment will not be reversed where the incon- 
sistency is only apparent, and not actual;7* where, 
as shown by special findings, the verdict follows 
the correct instructions;’* where the verdict does 
not depend upon and it is apparent that it was 
not influenced by the instructions;7® or if it is 
apparent from reading the charge as a whole that 
the jury could not have been misled.7® There can 
be no conflict between a general rule and an ex- 
ception thereto,77 or between separate instructions 
which, if embodied in a single instruction, would 
be unobjectionable.*® It has been held, however, 
that instructions so drawn as to be in apparent 
conflict, although otherwise proper,’® or inconsist- 
ent instructions, one of which contains a controlling 
proposition of law,®° are erroneous, and the rule that 
an instruction will not be deemed erroneous if 
when read with other instructions, and, taken as a 
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whole, they correctly declare the law,*1 has been held 
inapplicable where the instructions are inconsist- 
ent and contradictory;** but the rule that, where 
one of conflicting portions of a charge contains an 
erroneous statement of the law which does not ap- 
pear to have been withdrawn,** or the jury properly 
instructed as to the correct rule applicable, the 
charge is contradictory and the jury improperly 
instructed, was held inapplicable where one excerpt 
from a charge fully stated the law applicable to a 
certain situation, and the other did so only partial- 
ly.84 Two instructions are not contradictory 
where each of them states the law correctly, and 
its application to the particular case depends upon 
the view the jury might take of the proof.8° Judg- 
ment will not be reversed unless it appears that 
the conflict in instructions might have injuriously 
affected the party complaining,®® and where the 
error caused by inconsistent or misleading instruc- 
tions is favorable to appellant, or plaintiff in error, 
he cannot be heard to complain,*? nor can he com- 


Service Ry. Co., 121 A. 612, 98 N.J. 
Law 747. (15) Evidence to determine 
certain issues. <A. Blanton Grocery 
Cort Von LAylony, Cs) Sols 2005.1 62" INC. 
307. (16) Obligation of vendees to 
protect themselves from fraud of 
vendor. McCabe v. Kelleher, 175 P. 
608, 90 Or. 45. (17) As to waiver of 
warranty and market value. Durfee 
v. Crabtree, (Mo.App.) 276 S.W. 1035. 
(18) That the jury should not single 
out any one instruction, but consid- 
er all together as the law of the case, 
where the whole charge was not har- 
monious and consistent, but calculat- 
ed to mislead the jury. Arkansas 
Shortleaf Lumber Co. v. Wilkinson, 
232 S.W. 8, 149 Ark. 270. (19) Re- 
quiring an affirmative answer to a 
special interrogatory, which would 
impose liability, where it could not 
be determined whether the affirma- 
tive answer given was pursuant to 
such erroneous instruction or under 
another correct instruction as to de- 
fendant’s duty. Hoaglin v. Western 
Union Telegraph Co., 77 S.E. 417, 161 
N.C. 390. 


{d] Instructions not so inconsist- 
ent or contradictory as to require re- 
versal.—(1) Reasonable cause. Van 
Dorn v. Kimball, 160 N.W. 953, 100 
Neb. 590. (2) That train crew of 
wrecked train is not presumed with- 
out fault, and that every man is pre- 
sumed to do his duty. Western & 
A. R. R. v. Lochridge, 146 S.E. 776, 
39 Ga.App. 246 [aff 152 S.B. 474, 170 
Ga. 208 (cert den 50 S.Ct. 461, 281 U. 
Saelee eet 4a a. 1171) 7] 7 1.63) ’Consid- 
eration for contract and sufficiency of 
evidence to support plea of set-off. 
Sullivan v. Boswell, 89 A. 940, 122 
Md. 539. (4) Conflict between in- 
structions enumerating facts essen- 
tial to recovery on life insurance pol- 
icy, some of which included and one 
of which omitted all arrears, was not 
prejudicial where no question as to 
such payment was made. Prudential 
Ins. Co. of America v. Union Trust 
Co., 105 N.E. 505, 56 Ind.App. 418. (5) 
Prayer granted at plaintiff’s. request 
and another granted at defendant’s 
request. McDonald v. City of Balti- 
more, 105 A. 266, 1338 Md. 301. (6) 
Reasonable attorney’s fee. Bower v. 
Selby, 232 P. 402, 105 Okl. 241, 

Necessity of presenting’ objection to 
instructions to trial court see Appeal 
and Error § 751. 

70. Wells v. Cumberland Tele- 
phone & sue tesTaADn Co., 198 S.W. 721, 
178 Ky. 2 


[a] med stated.—‘‘If the defend- 


ant was entitled to a peremptory in- 
struction upon the ground that the 
proof failed to sustain the cause of 
action set forth in the petition, it 
should have been given. But when 
the court undertook to submit the is- 
sues to the jury it was its duty to 
properly instruct_the jury, and not to 
leave to it the duty of harmonizing 
conflicting instructions or of deter- 
mining which instruction they should 
follow.” Wells v. Cumberland Tele- 
phone & Telegraph Co., 198 S.W. 721, 
(23, 724. 1%8 Ky. 261. 


71. Generally see supra § 599. 


72. Parkin v. Grayson-Owen Co., 
143 P. 257, 25 Cal.App. 269. 


[a] egal microscope will not be 
used to examine instructions for in- 
consistent statements. Ghent v. Ste- 
vens, 159 A. 94, 114 Conn. 415. 


73. Gill v. Staylor, 49 A. 650, 93 
Md. 453; Carey v. Merryman, 46 Md. 
89; Wood v. Chicago, etc., R. Co., 95 
S.W. 946, 119 Mo.App. 78. 

74, Hillebrant v. Green, 62 N.W. 
32, 93 Iowa 661; Bigelow v. Wygal, 
35 ict oes a Kan. 619. 

v. Jackson, 
aia) 36 tg 869. 

76. Cal.—Teale v. Southern Pac. 
Co., 129 P. 949, 955, 20 Cal.App. 570. 

Ill.—Robbins y. Roth, 95 Ill. 464. 

Kan.—Votaw v. McKeever, 92 P. 
1120, 76 Kan. 870. 

Md. ei topes Sangston, 20 A. 1034, 
64 Md. 31. 


Mich.—Maier v. Massachusetts 
Ben. Assoc., 65 N.W. 552, 107 Mich. 


N.Y.—Johnson vy. Blaney, 
721, 198 N.Y. 312. 

Or.—Farmers’, etc., Nat. Bank v. 
Awe Gt eR. 337, 65 P. 520, 88 Or. 


etc., Co., 


91 N.E. 


[a] 
may be disregarded when the sub- 
stance is right, and when it is ap- 
parent from reading the charge as a 
whole that the jury could not have 
been misled, the judgment should not 
be reversed.” Johnson vy. Blaney, 91 
N.E. 721, 722, 198 N.Y.‘312. 


[b] Inconsistent contentions of 
parties.—The court may present 
phases of the case suggested by the 
evidence or contentions of the par- 
ties, although such opposing phases 
are inconsistent when, on considera- 
tion of the instructions as a whole, it 
does not appear that the jury were 


“While slight inconsistencies 


misled thereby. Votaw v. McKeever, 
92 P. 1120, 76 Kan. 870. 


BR thay: of misleading see supra § 


77. Bush v. Brewer, 206 S.W. 322, 
136 Ark. 246. 


78. State ex rel. Ambrose v. Trim-.: 
ble, 263 S.W. 840, 304 Mo. 533 [cert 
oes. S.Ct. 354, 267 U.S. 598, 69 L.Ed. 


79. Seithel v. St. Louis Dairy Co., 
(Mo.) 300 S.W. 280; Ward v. First 
Nat. Bank, 27 S.W.(2d) 1066, 224 Mo. 


App. 472. But see infra text and 
note 84. 
[a] Their effect would be to con- 


fuse and mislead the jury. Seithel v. 
oe Louis Dairy Co., (Mo.) 300 S.W. 


80. Thomas v. Monongahela Val- 
a ee. Co., 112 S.E. 228, 90 W. 
a ¥ 


[a] Reason for rule.—‘“It is im- 
possible for the court to say wheth- 
er the jury, in reaching its verdict, 
followed the one which correctly pro- 
pounds the law, or the other.” Thom- 
as v. Monongahela Valley Traction 
Co., 112 S.E. 228, 232, 90 W.Va. 681. 


81. See supra § 598. 


82. John O’Brien Boiler Works Co. 
v. Sievert, (Mo.App.) 256 S.W. 555. 


83. Withdrawal tae instructions 
generally see infra § 6 


84. Sims v. sere ie S.E. 872, 
383 Ga.App. 486. To same effect 
Church y. Wilson, 29 OhioCir.Ct. 391. 
But see supra text and notes 79, 80. 


85. City of Richmond y. Gentry, 
68 S.E. 274, 111 Va. 160. 


86. Nuckolls v. Gaut, 21 P. 41, 12 
Colo. 361. 


87. Cal.—Williams v. Southern 
Paci RijCo.,; 42 -P.- 974,110) Caliv457 
McNamara v. MacDonough, 36 PB: 94d, 
102 Cal. 575. 


Ill.—Graybeal v. Gardner, 34 N.E. 
528, 146 Ill. 337 [aff 48 Ill.App. 305]. 


Kan.—St. Joseph, ete, R. Co. v. 
Grover, 11 Kan. 302. 


Md.—Hogg v. Jackson, etc., Co., 26 
A. 869. 
Co. v. De 


Mich.—Niagara F. Ins. 
Graff, 12 Mich. 124. 


Mo.—Reardon v. Missouri Pac. R. 
Co., 21 S.W. 731, 114 Mo. 384; ‘ Alex- 
ander v. Clark, 83 Mo. 481; Houx Vv. 
Batteen, 68 Mo. 84; Phister v. Gove, 
48 Mo.App. 455; Vail v. Kansas City, 
ete.) Ri-Co:, 28 Mo.App. 372. 
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plain of error which he himself oecasions.8* A par- 
ty who fails to except to a charge for alleged affirm- 
ative error therein cannot ask a special charge in 
conflict with the court’s main charge.®® 
in giving incorrect instructions is not cured by giv- 
ing correct instructions in conflict with them,°° 
unless the erroneous instruction is expressly with- 


drawn,®? and a specific instruction 


instruction in general terms and complained of is 
considered as being explanatory®? of the general 
instruction, and not as being contradictory there- 


to,°* but an instruction withdrawn, 


Or.—Farmers’, ete., Nat. Bank v. 
Woodell, 61 P. 887, 65 P. 520, 38 Or. 
294; Smitson v. Southern Pac. Co., 60 
PIO NetOr: 74, 

88. Eyser v. Weissgerber, 2 Iowa 
4638; McRoberts v. Bergman, 30 N.E. 
FSi es BOA Gee 1 35 

89. Isbell v. Lennox, 295 S.W. 920, 
116 Tex. 522 [aff (Civ.App.) 224 S.W. 


524]; Independence Indemnity Co. ¥. 
White, (Tex.Civ.App.) 10 S.W.(2d) 

- 263. 
90. Ga.—Savannah Hlectric Co. v. 


McClelland, 57 S.E. 91, 128 Ga. 87; 
Morrison y. Dickey, 46 S.E. 863, 119 
Ga. 698. 


Ind.——Wenning v, Teeple, 41 N.E. 
600, 144 Ind. 189; McCrory v. Ander- 
son, 2 NE. 211, 103) Ind, 12; .UhtI=v. 


Bingaman, 78 Ind. 3865. 

Ky.—Clay’s Heirs v. Miller, 3 T.B. 
Mon. 146. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
White, (Civ.App.) 32 S.W. 322. 


Wis.—Imhoff v. Chicago, ete., 
Co., 20 Wis. 344. 


91. McCrory v. Anderson, 2 N.E. 
210 103, Ind) 4125) Guilt, C. és. WaRy. 
Co. v. White, (Tex.Civ.App.) 32 S.W. 
322. 

{a] There was no radical incon- 
sistency between instruction with- 
drawing part of a charge, and anoth- 
er instruction as to facts to be con- 
sidered in establishing negligence. 
Evans v. Roberts, 154 N.W. 923, 172 
Iowa 653. 


Withdrawal of instructions gener- 
ally see infra § 645 


92. Explanatory instructions gen- 
erally see infra § 644. 


93. Central Coal & Coke Co. ¥, 
Burns. 215 S.W. 265, 140 Ark. 147. 
See also Valenti v. Mesinger, 162 N. 
Y.S. 30 (where the court said that 
the jury must have understood that 
by final instructions the court in- 
tended to change certain instructions 
previously given). 


94. Logan v. 
180 N.-E. 32. 


95. Tognazzini v, Freeman, 123 P. 
540, 18 Cal.App, 468 


[a] Reasons for rule.—(1) ‘Neg- 
ligence is opposed to diligence, and 
signifies the absence of care. It is 
negative in its nature, implying a fail- 
ure of duty, and excluding the idea 
of intentional wrong; and it follows 
that the moment a person wills to 
. do an injury he ceases to be negli- 
gent.” Tognazzini v. Freeman, 123 P. 
540, 548, 18 Cal.App. 468. (2) Hle- 
ments of actionable negligence gen- 
erally see Negligence §§ 10-32. 


96. In criminal cases see Criminal 
Law §§ 2479, 2480. 

97. Garvey v. Chicago Rys. 
171 N.E. 271, 339 Ill. 276. 

98. U.S.—Pullman Co. v. 
F.(2d) 399; 


R. 


Logan, (Ind.App.) 


Co:, 


Hall, 46 
Minneapolis Gen. Elec- 
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The error 


withdrawing an 


and the instruc- 


tric Co. v. Cronon, 166 F. 651, 92 C.C. 
A. 345, 20 L.R.A.N.S. 816; Weiss v. 
Bethlehem Iron Co., 88 F. 238, 31 C. 
C.A. 363 [cert den 176 U.S. 685, 20 
S.Ct. 1027, 44 L.Ed. 638]. 


Ala.—Raney v. Raney, 112 So. 313, 
216 Ala. 30; Daggett v. Boomer, 99 
So. 181, 210 Ala. 673; Kuykendall v. 
Edmondson, 77 So. 24, 200 Ala. 650; 
Barbour v. Cantrell, 69 So. 67, 193 
Ala. 154; Southern Ry. Co. v. Harri- 
son, 67 So. 597, 191 Ala. 436; Bir- 
mingham Ry., Light & Power Co. v. 
Hass, 67 So. 504, 190 Ala. 278; Bley 
v. Lewis, 66 So. 454, 188 Ala. 535; 
Decatur Light, Power & Fuel Co. v. 
Newsom, 59 So. 615, 179 Ala. 127; 
Southern Ry. Co, v. Smith, 58 So, 429, 
177 Ala. 367; 


Tallant,51, So. 835, ° 165° Ala. 520% 
Louisville & N. R. Co. v. Price, 48 So. 
814, 159 Ala. 213; Birmingham R., 
ete., Co. v. Wright, 44 So. 1037, 153 
Ala. 99; Davis v. Miller Brent Lum- 
ber Co., 44 So. 639, 151 Ala. 580; Dun- 
can v. St. Louis & S. F. R. Co., 44 So. 
418, 152 Ala. 118; O’Neal v. Curry, 32 
So. 697, 134 Ala. 216; Postal Tel. Ca- 
ble Co. v. Jones, 32 So. 500, 133 Ala. 
217; Williamson v. Tyson, 17 So. 336, 
105 Ala. 644; Wadsworth v. Williams, 


13 So. 755, 101 Ala. 264; Steed v. 
Knowles, 12 So. 75, 97 Ala. 573; Jor- 
dan v. Pickett, 78 Ala. 331; Minor v. 


Coleman, 74 So. 841, 16 Ala.App. 5; 
Dillworth v. Holmes Furniture & Ve- 
hicle Co., 78 So. 288, 15 Ala.App. 340; 
Birmingham Candy Co. v. Sheppard, 
70 So. 193, 14 Ala.App. 312; South- 
ern Ry. Co. v. H. L. Kendall & Co., 69 
So. 328, 14 Ala.App. 242 [cert den 
69 So. 1020, 1938 Ala. 681]; Western 
Union Telegraph Co. v. Baker, 69 So. 
246, 14 Ala.App. 208 [rev 70 So. 633]; 
Moon v. Benton, 68 So. 589, 13 Ala. 
App. 4738; Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Mobile Light & R. Co. v. Drooks, 66 
So. 824, 11 Ala.App. 595; Staples v. 
Steed, 60 So. 499, 6 Ala.App. 594; 
Hall v. Cardwell, 59 So. 514, 5 Ala. 
App. 481; Stinson v. Faircloth Byrd 
Co., 57 So. 148, 3 Ala.App. 607; Pen- 
ney v. McCauley, 57 So. 510, 3 Ala, 
App. 497; Western Union Telegraph 
ai v. Robbins, 56 So. 879, 3 Ala.App. 


Ariz.—Leeker v. Ybanez, 211 P. 864, 
24 Ariz. 574; Wiser v. Copeland, 203 
P5665, 23 tAriz: | 32560) Griswoldsin. 
Horne, 165 P. 318, 19 Ariz. 56, L.R.A. 
1918A 862. 


Ark.—Bennett v. Bell, 3 S.W.(2d) 
996, 176 Ark. 690; Watkins v. Metro- 
politan Life Ins. Co., 250 S.W. 350, 
158 Ark. 386; St. Louis Southwest- 
ern Ry. Co. vy. Aydelott, 194 S.W. 873, 
128 Ark. 479; Lowe v. Hart, 125 S.W. 
1030, 93 Ark. 548; Western Coal, etc., 
Co. v. Jones, 87 S.W. 440, 75 Ark. 76. 


Cal.—In re Clark’s Estate, 181 P. 
639, 180 Cal. 395; In re Martin’s Es- 
tate, 151 P. 138, 170 Cal. 657; Still v. 
San Francisco & N. W. Ry. Co., 98 P. 


[§§ 600-601 


tion withdrawing it, should not be given if both 
instructions tend to mislead and confuse the jury.°* 
A conflict in instructions presenting a vital issue 
of negligence and the issue of a willful and delib- 
erate wrongful act cannot be reconciled or the 
charge harmonized on the theory that negligence 
as used in the first instruction is sufficiently broad 
to cover both carelessness and willful acts.°° 


[§ 601] 9. Undue Prominence to Particular Mat- 
ters?°—a. In General—(1) Rule Stated. 
structions should not draw the jury’s attention to 
particular facts,®’ it is error to give,?® and proper 


in- 


As 


672, 154 Cal. 559, 20 L.R.A.N.S. 322, 
129 Am.S.R. 177; Sullivan v. People’s 
Ice Corporation, 268 P. 934, 92 Cal. 
App. 740. 5 : 


Colo.—Daly v. Lininger, 288 P. 633, 
87 Colo. 401. 


Conn.—Johnson County Sav. Bank 
v. Walker, 72 A. 579, 82 Conn. 24. 


Fla.—Jacksonville Electric Co. v. 
Adams, 39 So. 183, 50 Fla. 429. 


Ga.—Price v. Brown, 85 S.E. 870, 
143 Ga. 671; Flowers v. Flowers, 18 
S.E. 1006, 92 Ga. 688; Leary v. Leary, 
18 Ga. 696; Wright v. Central R., etc., 
Co., 16 Ga. 88; Johnson v. Tifton 
Buick, Co., 149 S.E. 73, 40 Ga.App. 158; 
Stipe v. Willingham, 143 S.B. 614, 38 
Ga.App. 244; Summers Buggy Co. v. 
Estes, 130 S.E. 350, 34 Ga.App. 407; 
Stiles v. Shedden, 58 S.H. 515, 2 Ga. 
App. 317. 


Idaho.—Idaho Mercantile Co. v. 
Kalanquin, 66 P. 933, 8 Idaho 101. 


Ill.—New York Cent. R. Co. v. Kin- 
sella, 155 N.E. 284, 324 Ill. 389; Down 
v. Comstock, 149 N.E. 507, 318 Ill. 
445; Chaney v. Baker, 136 N.E. 804, 
304 Ill. 362; Drda v. Drda, 131 N.E. 
599, 298 Ill. 278; Dowdey v. Palmer, 
122 N.E. 102, 287 Ill. 42; Devine v. 
Brunswick-Balke-Collender Co., 110 
N.E. 780, 270 Ill. 504, Ann.Cas.1917B 
887; Geohegan vy. Union Elevated R. 
Co., 107 N.B. 786, 266 Ill. 482, Ann.Cas. 
1916B 762; Hoffman v. Ernest Toset- 
ti Brewing Co., 100 N.E. 531, 257 I11. 
185 [rev 167 Ill.App. 291]; Bailey v. 
Beall, 96 N.E. 567, 251 Ill. 577; Green- 
burg v. S. D. Childs & Co., 89 N.E. 
679, 242 Ill. 110; Helbig v. Citizens’ 
Ins. Co., 84 N.E. 897, 234 Ill. 251 [aff 
138 Tll.App. 115]; Wickes v. Walden, 
81 N.E. 798, 228 Ill. 56; Chicago An- 
derson Pressed Brick Co. v. Reinnei- 
ger, 29 N.E. 1106, 140 Ill. 334, 33 Am.S. 
R. 249; Craig v. Miller, 24 N.E. 431, 
133 Ill. 300; Tregoning v. Tregoning, 
262 Ill.App. 489; Peters v. Madigan, 
262 Ill.App. 417; Green v. Ross, 257 
Ill.App. 344; Williams v. Stearns, 256 
Ill.App. 425; R. A. Watson Orchards 
Vv. New York, .Co & St. be, 1Cos 250 
lil.App. 22; Rudin v. Wheelock, 249 
Ill.App. 249; Cox v. Adtna Casualty & 
Surety Co. of Hartford, Conn., 248 Ill. 
App. 209; Home Bank & Trust Co. v. 
Szostowski, 247 Ill.App. 207; Fisher 
v. Johnson, 238 Ill.App. 25; Ehrhardt 
v. Connecticut Fire Ins. Co., 219 Ill. 
App. 48; Vaughn y. Director General 
of Railroads, 218 Ill.App. 595; Jeger 
v. Julius Kessler & Co., 218 Ill.App. 
39; M. H. Boals Planing Mill Co. v. 
Cleveland, C., C. & St. L. Ry. Co., 211 
Ill.App. 125; Haynes y. Saline County 
Coal Co., 206 Ill.App. 264; Sage v. 
Johnson, 205 Ill.App. 85; Rynearson 
v. McCartney, 203 Ill.App. 555; Os- 
born v. City of Mt. Vernon, 197 Ill. 
App. 267; Bednar v. Mt. Olive & 
Staunton Coal Co., 197 IllApp. 251; 
Wolf v. Mattox, 193 Ill.App. 482; 
Richter v. Village of Maywood, 191 
Ill.App. 475; Smidt v. Dubois, 190 
Ill. App. 563; Nolte v. Nolte, 190 Tl. 
App. 469; Auto Light & Mfg. Co. vy. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 601) 


35% Automobile Supply Co., 189 Tl. 
App. 543; Johnson v. City of Chica- 
go, 189 Ill.App. 32; Geraghty v. Na- 
tional Fire Proofing Co., 188 Ill.App. 
447; Bell v. Bennett, 188 Ill.App. 62; 
Cummins v. Sanitary Dist. of Chica- 
go, 185 Ill.App. 639; Tracey v. Chi- 
cago Ry. Co., 185 Ill.App. 125; Boyle 
v. Chicago & E. I. R. Co., 184 Ill.App. 
387; Miller v. Eversole, 184 Ill.App. 
362; Buescher y. Illinois Valley Ry. 
Co., 182 Tll.App. 568; Swan v. Bos- 
ton Store of Chicago, 177 Ill.App. 349; 
Zoeller v. Court of Honor, 168 Ill.App. 
562; Burdette v. Chicago Auditorium 
Ass’n, 166 Ill.App. 186; Painkinsky v. 
Illinois Cent. R. Co., 165 Ill.App. 556; 
Rosinski v. Burton, 163 Ill.App. 162; 
Nave v. Gross, 162 Ill.App. 83; Ballah 
v. Peoria Life Ass’n, 159 Ill. App. 222; 
Harvey v. McQuirk, 158 Ill.App. 50; 
Ventriss vy. Pana Coal Co., 155 Ill.App. 
152; Gruber v. Adams, "155 ‘Ill. App. 
110; Nau v. Standard Oil Co., 154 Ill. 
App. 421; Karowski v. La Salle Coun- 
ty Carbon Coal Co., 154 Ill.App. 399 
[aff 93 N.E. 780, 248 Ill. 195]; Fisher 
v. City of Geneseo, 154 Ill.App. 288; 
Gash v. Home Ins. Co. of New York, 
153 Ill.App. 31; Wolf v. City of Ven- 
ice, 152 Ill.App. 585; Guggenheim v. 
Hoffman, 151 Ill.App. 457; People v. 
Landes, 151 Ill.App. 181; Vacker v. 
Yeager, 151 Ill.App. 144; Lanum v. 
Patterson, 151 Ill.App. 36; Haywood 
v. Dering Coal Co., 145 Ill.App. 506; 
Wilkinson vy. A1tna Life Ins. Co., 144 
TIll.App. 38 [aff 88 N.E. 550, 240 Il). 
205, 25 L.R.A.N.S. 1256, 1830 Am.S.R. 
269]; Penney v. Johnston, 142 Ill. 
App. 634; Aygarn v. Rogers Grain 
Co., 141 Ill.App. 402; Tanner v. Clapp, 
139 Ill.App. 353; Hughes v. Hughes, 
133 Ill.App. 654; Trustees of Schools, 
ete., St. Clair County v. Yoch, 133 Ill. 
App. 32; Long v. Long, 132 I1l.App. 
409; Purcell v. McKeel, 129 Ill.App. 
428; Turner v. Lord & Thomas, 124 
Ill.App. 117; Springfield Consol. Ry. 
Go. Ww. Gregory, 122... Tll.App.— 607; 
Turner v. Righter, 120 Ill.App. 131; 
Beyer v. Martin, 120 Ill.App. 50; 
Steuben County Wine Co. v. McNeel- 
ey, 113 Ill.App. 488; Chicago Consol. 
Traction Co. v. Gervens, 113 I11.App. 
275; Beyer v. Martin, 109 Ill.App. 1; 
Baltimore, etc., R. Co. v. Mullen, 108 
Il. App. 637; Merrill v. Merrill, 105 
WlApp.' 153; Chieago,. -etc., “R.. Co. iv. 
Flaharty, 96 Ill.App. 563; Chicago, 
etce., R. Co. v. Gore, 96 Ill.App. 553; 
Strehmann v. Chicago, 93 Ill.App. 206; 
Wabash R. Co. v. Stewart, 87 Ill.App. 
446; Illinois Cent. R. Co. v. Griffin, 
84 Ill.App. 152 [aff 184 Ill. 9, 56 N.E. 
337]; C. H. Fargo & Co. v. Dixon, 63 
Tll.App. 22; Munford v. Miller, 7 Ill. 
App. 62; Anderson v. Warner, 5 Ill. 
App. 416. 


Ind.—Thompson v. Town of Ft. 
Branch, 178 N.E. 440; Seymour Wa- 
ter Co. v. Lebline, 144 N.E. 30, 145 N. 
E. 764, 195 Ind. 481; Danville Trust 
Co. v. Barnett, 111 N.E. 429, 184 Ind. 
696; Inland Steel Co. v. Gillespie, 104 
N.E. 76, 181 Ind. 633; Pittsburgh, etc., 
R. Co. v. O’Connor, 85 N.E. 969, 171 
Ind. 686; North v. Jones, 100 N.E. 
84, 53 Ind.App. 203. 


Iowa.—Conover v. Hasselman, 202 
N.W. 502, 199 Iowa 661; Anfenson v. 
Banks, 163.N.W. 608, 180 Iowa 1066, 
L.R.A.1918D 482; Whitman v. Chica- 
go Great Western Ry. Co., 153 N.W. 
1028, 171 Iowa 277; Case v. Chicago 
Great Western Ry. Co., 126 N.W. 1037 
147 lowa 747; Engvall v. Des Moines 
City Ry. Co., 121 N.W. 12, 145 Iowa 
560; Hanrahan v. O'Toole, 117 N.W. 
675, 1389 Iowa 229; Doyle v. Burns, 
114° ING VV elise loo Iowa 439; Kelly v. 
Chicago, etc., incall Cforjea iE} N.W. 536, 138 
Iowa 2738, 128 Am.S.R. 1955 McBride 
vy. Des Moines City R. Co., 109 N.W. 
618, 134 Iowa 398; In re Knox’s Will, 
98 N.W. 468, 123 Towa 24. 


Kan.—Robinson y. Chicago, R. I 
& P. Ry. Co., 150 P. 686, 153 P. 494, 
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96 Kan. 137, 654; Warren Mortg. Co. 
v. Schick, 107 P. 536, 82 Kan. 90; 
Honick v. Metropolitan St. R. Co., 11 
P. 265, 66 Kan. 124. 


Ky.—Coombs Land Co. v. Gross, 288 
S.W. 289, 216 Ky. 648; Stearns Coal & 
Lumber Co. v. Williams, 186 S.W. 931. 
171 Ky. 46; Chesapeake & O. Ry. Co. 
v. Kornhoff, 180 S.W. 528, 167 Ky. 353; 
Gincinnati; Ne OntGuliek. Ry. Conve 
Nolan, 170 S.W. 650, 161 Ky. 205; 
Chesapeake & O. Ry. Co. v. Lang’s 
Adm’x, 133 S.W. 570, 141 Ky. 592; 
Bennett v. Knott, 112 S.w. 849; Lind- 
say v. Latham, 107 S.W. 267, 32 Ky. 
L. 867; Louisville, ete., R. Co. v. 
Ueltschi, 97 S.W. 14, 29 "Ky.L. P1365 
Stokes v. Shippen, 13 Bush 180; Drake 
v. Holbrook, 92 S.W. 297, 28 Ky.L. 
13195 Moran v. Higgins, 40 S.W. 928, 
19 Ky.L. 456; Louisville, ete., R. Co. 
v. Banks, 33 ’S.W. 627, 17 Ky.L. 1065. 


Md.—Caroline County Com’rs v. 
Beulah, 138 A. 25, 153 Md. 221; Bal- 
timore, C. & A. Ry. Co. v. Turner, 136 
A. 609, 152 Md. 216; Robinson v. Sil- 
ver, 87 A. 699, 120 Md. 41; Baltimore 
Safe Deposit, ’etc., Cor ww. Berry, 49 A. 
401, 98 Md. 560; Higgins v. Grace, 59 
Md. 365; Folk y. Wilson, 21 Md, 538, 
83 Am.D. 599. 


Mass.—Whitney v. Lynch, 109 N.E. 
826, 222 Mass. 112; Nicholson vy. Fein- 
del, 107 N.E. 353, 219 Mass. 490; Grier 
v. Guarino, 101 N.E. 981, 214 Mass. 


411; Morrison v. Holder, 101 N.E. 
1067, 214 Mass. 366; Roach y. Hinch- 
cliff, 101 N.E. 383, 214 Mass. 267; 


O’Leary v. Boston Elevated Ry. Co., 
95 N.E. 85, 209 Mass. 62; O’Brien 
v. Shea, 95 N.E. 99, 208 Mass. 528, 
Ann.Cas.1912A 1030; Morrin v. Man- 
ning, 91 N.E. 308, 205 Mass. 205; Old 
Colony Trust Co. v. Bailey, 88 N.E. 
898, 202 Mass. 288; Herlihy v. Little, 
86 N.E. 294, 200 Mass. 284; Woodbury 
v. Sparrell, 84 N.E. 441, 198 Mass. 1; 
Hayes v. Moulton, 80 N.E. 215, 194 
Mass. 157. 


Mich.—Silverstone v. London As- 
sur. Corporation, 142 N.W. 776, 176 
Mich. 525; First Nat. Bank v. Union 
Trust Co., 122 N.W. 547, 158 Mich. 94, 
133, Am.S. R. 362; McKinnon Boiler & 
Machine Co. v. Central Michigan Land 
Co., 120 N.W. 26, 156 Mich. 11; Ban- 
ner v. Schlessinger, 67 N.W. 116! 109 
Mich. 262. 


Minn.—Burgess v. Crafts, 238 N.Ww. 
798, 184 Minn. 384; Roach v. Roth, 
194 N.W. 322, 156 Minn. 107; Brown 
v. Chicago & N. W. Ry. Co., 152 N.W. 
729, 129 Minn. 847; Geddes v. Van 
Rhee, 148 N.W. 549, 126 Minn. 517; 
Froberg v. Smith, 118 N.W. 57, 106 
Minn. 72; Taubert v. Taubert, 114 N. 
W. 763, 103 Minn. 247. 


Miss.—Mohead y. Gilmer Grocery 
Co., 121 So. 143, 153 Miss. 467; Hooks 
v. Mills, 57 So. 545, 101 Miss. 91; 
Potera v. City of Brookhaven, 49 So. 
617, 95 Miss. 774. 


Mo.—Zumwalt v. Chicago & A. R. 
Co., 266 S.W. 717; Simpson v. Burnett, 
252 S.W. 949, 299 Mo. 232; Champion 
Coated Paper Co. v. Shilkee, 237 S.W. 
109; Gott v., Kansas City Rys. Co., 
222 S.W. 827; Williams v. Schaff, 222 
S.W. 412, 282 Mo. 497; Rice v. Jeffer- 
son City Bridge & Transit Co., 216 S. 
W. 746; Quinn v. Van Raalte, 205 S. 
W. 59, 276 Mo. 71; Andrew v. Line- 
baugh, 169 S.W. 135, 260 Mo. 623; 
Tibbe v. Kamp, 54 S.W. 879, 55 S.W. 
440, 154 Mo. 545; Spohn yv. Missouri 
Pac. R. Co., 87 Mo. 74; Fine v. St. 
Louis Public Schools, 39 Mo. 59; C. 
I. T. Corporation v. Hume, (App.) 48 
S.W.(2d) 154; State ex rel. State 
Highway Commission v. Day, (App.) 
47 S.W.(2d) 147 [transf 35 S.W.(2d) 
37]; Ham v. Hammond Packing Co., 
277 S.W. 938, 221 Mo.App. 403; Feil 
vy. First Nat. Bank, (App.) 269 S.W. 
936; Wiegmann y. Wiegmann, (App.) 
261 S.W. 758; Bixler v. Wagster, 
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(App.) 256 S.W. 520; Martin v. Trav- 
elers’ Ins. Co., (App.) 247 S.W. 1024 
[certified from Ct. of App. 276 S.W. 
380, 310 Mo. 411, 41 A.L.R. 1372]; Cur- 
tis v. Bales, 241 S.W. 88, 211 Mo.App. 
2193 Hearon v. Himmelberger- -Harri- 
son Lumber Co., (App.) 224 S.W. 67; 
Kepley v. Park Circuit & Realty Co., 
(App.) 200 S.W. 750; Fitzsimmons v. 
Commerce Trust Co., (App.) 200 S.W. 
ie Ferguson v. Missouri Pac. Ry. 

(App.) 186 S.W. 1134; Derrington 
. ° Bity of Poplar Bluff, (App.) 186 S. 
W. 561; Gardner v. Metropolitan St. 
Ry. Co., 152 S.W. 98, 167 Mo.App. 605; 
Richardson v. Metropolitan St. Ry. 
Co., 147 S.W. 1126, 166 Mo.App. 162; 
Lucks vy. Northwestern Sav. Bank, 128 
S.W. 19, 148 Mo.App. 376; Smith v. 
Jefferson Bank, 126 S.W. 819, 147 Mo, 
App. 461; Greenbrier Distillery Co. v. 
Van Frank, 126 S.W. 222, 147 Mo.App. 
204; James v. Insurance Co. of Illi- 
nois, 115 S.W. 478, 135 Mo.App. 247; 
Disbrow  v. People’s Ice, Storage & 
Fuel Co., 119 S.W. 1007, 138 Mo.App. 
56; Landrum v. St. Louis & S. F. R. 
Co., 112 S.W. 1000, 1382 Mo.App. 717; 
Gibler v. Quincy, OS. Cu: Co., 
107 S.W. 1021, 129 Mo.App. 93; Gharst 
vi St.. Louis. Transit. Co.,, 91 S..W. 
453, 115 Mo.App. 403; Blackwell v. 
Hill, 76 Mo.App. 46; Chaney v. Phce- 
nix Ins. Co., 62 Mo.App. 45; Dobbs v. 
Cates, 60 Mo.App. 658. 


Mont.—Albertini v. Linden, 123 P. 
400, 45 Mont. 398. 


Neb.—Thomas v. Shea, 134 N.W. 
933, 90 Neb. 823, Ann.Cas.1913B 695; 
Kleutsch v. Security Mut. L. Ins. Co., 
100 N.W. 1389, 72 Neb. 75; Rising v. 
Nash, 67 N.W. 460, 48 Neb. 597; Mar- 
SE v. Moudy, 7 N.W. 853, 11 Neb. 


N.Y.—Maxwell v. Alexander Hamil- 
ton Apartments, 213 N.Y.S. 401, 215 
App.Div. 348; Schwartz v. Lawrence, 
212 N.Y.S. 494, 214 App.Div. 559; 
Michael v. New York, C. & St. L. R. 
Co., 196: N.Y¥.S. 295, 203 «App-Div. 24; 
Kennedy v. National Jewelers’ Board 
of Trade, 162 N.Y.S. 635, 175 App.Div. 
735; McKenna v. Snare & Triest,Co., 
133 N.Y.S. 107, 147 App.Div. 855. 


N.C.—Wallace v. Norfolk Southern 
R. Co., 93 S.H. 731; 174.N.C. 171; Bow- 
man y. Fidelity Trust & Development 
Co., 87 S.E. 46, 170 N.C.. 301; Knight 
v. Albemarle, etce., R. Co., 14 S.E. 650, 
110 N.C. 58. 


N.D.—Brookings v. Northern Pac. 
Ry.nCo., 1:30) N. W972) 47" N-Di tide 

Ohio.—Simpson v. Newinger, 162 N. 
E. 439, 28 Ohio App. 133; Wills v. 
Anchor Cartage & Storage Co., 159 N. 
BH. 124, 26 Ohio App. 66; Lake Shore, 
ete., R. Co. v. Whidden, 23 Ohio Cir. 
Ct. 85; Cress v. Stark, 14 Ohio N.P. 
N.S. 545; Galvin v. Overbeck, 2 Ohio 
N.P.N.S. 63. 


Or.—Hastman v. Crary, 284 P. 280, 
1381 Or. 694; Kellogg v. Ford, 139 P. 
751, 70 Or. 2138; Montgomery y. Som- 
ers, 90 P. 674, 50 Or. 259; Stanley v. 
Smith, 16 P. 174, 15 Or. 505. 


Pa.—Freedman v. George W. Bush 
& Sons Co., 130 A. 2638, 284 Pa. 16; 
Stemons v. Turner, 117 A. 922, 274 Pa, 
228, 26 A.L.R. 727; Clapp v. Vellner, 
109 A. 636, 266 Pa. 332; Gunzenhauser 
v. Prussian Nat. Ins. Co. of Stettin, 
Germany, 88 A. 495, 241 Pa. 346; 
Burns v. Pennsylvania R. Co., 62 A. 
845, 213 Pa. 280; Young v. Merkel, 
30 A...196, 163 Pa. 513, 35 Wkly.N.C. 
303; cieeigcrt vy. Donaldson, 6 Watts & 
S. 1382. 


8.C.—Finch v. Atlanta & C. Air 
Line Ry., 69 S.E. 208, 87 S.C. 190; 
Carr v. Mouzon, 68 S.B. 661, 86 S.C. 
461; Pearlstine v. Westchester F. Ins. 
Co, 49..S.E., 4, 170 S.C 75. 


Tenn.—Gulf Compress Co. v. Insur- 


ance Co. of Pennsylvania, 167 S.W. 
859, 129 Tenn. 586. 
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Tex.—Galveston, etc., R. Co. v. Ku- 
tac, 13 S.W. 327, 76 Tex. 473; Guif, 
C. & S. F. R. Co. v. Gordon, 7 S.W. 
695, 70 Tex. 80; Dallas Waste Mills v. 
Texas Cake & Linter Co., (Commn. 
App.) 228 S.W. 118 [rev (Civ.App.) 
204 S.W. 868]; Dowdy v. Southern 
Traction Co., (Commn.App.) 219 S.W. 
1092 [rev (Civ.App.) 184 S.W. 687]; 
Hatt v. Walker, (Civ.App.) 33 S.W. 
(2d) 489; Employers’ Casualty Co. v. 
Scheffler, (Civ.App.) 20 S.W.(2d) 833; 
Shelton v. Shelton, (Civ.App.) 281 S. 
W. 331; Frank v. Feinberg, (Civ.App.) 
256 S.W. 944; State v. Texas Pac. Coal 
& Oil Co., (Civ.App.) 236 S.W. 1021; 
Hines v. Bannon, (Civ.App.) 221 S.Ww. 
684; Munsey v. Marnet Oil & Gas Co., 
(Civ.App.) 199 S.W. 686; Southern 
Traction Co. v. Gee, (Civ.App.) 198 S. 
W. 992; Chicago, R. Il. & G. Ry. Co. v. 
Mitchum, (Civ.App.) 194 S.W. 622; 
First Nat. Bank of Garner, Iowa, v. 
Smith, (Civ.App.) 183 S.W. 862; Tex- 
asi & P. Ry, Co. v. De Long, (Civ.App.) 
IG SIW. 1804s) exais :-& PP. Ry. Coev, 
White, (Civ.App.) 174 S.W. 953; Rodg- 
ers v. Texas & P. Ry. Co., (Civ.App.) 
172 S.W. 1117; Lange v. Interstate 
Sales Co., (Civ.App.) 166 S.W. 900; 
Texas Lumber Mfg. Co. v. Prince, 
(Civ.App.) 154 S.W. 231; Van Geem 
v. Cisco Oil Mill, (Civ.App.) 152 S.W. 
1108; Hengy v. Hengy, (Civ.App.) 151 
S.W. 1127; Gilmore v. Brown, (Civ. 
App.) 150 S.W. 964; Ft. Worth & R. 
G. Ry. Co. v. Crannell, (Civ.App.) 149 
S.W. 351; State v. Haley, (Civ.App.) 
142 S.W. 1008; Yealock v. Yealock, 
(Civ.App.) 141 S.W. 842; St. Louis & 
S. F. R. Co. v. Casselberry, (Civ.App.) 
139 S.W. 1161; Continental Oil & Cot- 
ton Co. v. Thompson, (Civ.App.) 136 
S.W. 1178; Eastern Ry. Co. of New 
Mexico vy. Littlefield (Civ.App.) 135 S. 
W. 1086 [aff 154 S.W. 5438 (appeal 
dism 35 S.Ct. 489, 237 U.S. 140, 59 L. 
Ed. 878)]; Van Zandt-Moore Iron 
Works v. Axtell, 126 S.W. 930, 58 
Tex.Ciy.App. 353; Gallagher v. Neilon, 
(Civ.App.) 121 S.W. 564; Parlin & 
Orendorff Co. v. Glover, 118 S.W. 731, 
55 Tex.Civ.App. 112; Waggoner v. 
Sneed, 118 S.W. 547, 53 Tex.Civ.App. 
278; Carlton vy. Krueger, 115 S.W. 
619, 1178, 54 Tex.Civ.App. 48; Huber 
v. Texas, ete., R. Co., (Civ.App.) 113 
S.W. 984; Malone v. Texas, etc., R. 
Co., 109 S.W. 430, 49 Tex.Civ.App. 398; 
Herring v. Galveston, etc., R. Co., 
(Civ.App.) 108 S.W. 977 [error dism 
113 S.W. 521, 102 Tex. 100]; Buchanan 
v. Missouri, ete., R. Co., 107 S.W. 552, 
48 Tex.Civ.App. 299; Aftna Ins. Co. v. 
Brannon, (Civ.App.) 101 S.W. 1020; 
Rambie v. San Antonio, etc., R. Co., 
100 S.W. 1022, 45 Tex.Civ.App. 422; 
Dupree & McCutchan y. Texas, etc., 
R. Co., (Tex.Civ.App.) 96 S.W. 647; 
Moore v. Northern Texas Traction 
Co., 95 S.W. 652, 41 Tex.Civ.App. 583; 
Giddings v. Thompson, (Civ.App.) 92 
S.w. 10438; St. Louis, etc., R. Co. v. 
Terhune, (Civ.App.) 81 S.W. 74; 
Adams v. Weakley, 80 S.W. 411, 35 
Tex.Civ.App. 371; Missouri, etc., R. 
Co. v. O’Connor, (Civ.App.) 78 S.W. 
374; Palfrey v_ Texas Cent. R. Co, 
73 S.W. 411, 31 Tex.Civ.App. 552; 
Kroeger v. Texas, etc., R. Co., 69 S.W. 
809, 30 Tex.Civ.App. 87; Laferiere v. 
Richards, 67 S.W. 125, 28 Tex.Civ.App. 
63; Cross v. Kennedy, (Civ-App.) 66 
S.w. 318; Highland v. Houston, etc., 
R. Co., (Civ.App.) 65 S.W. 649; Kersh- 
ner v. Latimer, (Civ.App.) 64 S.W. 
237; Texas, etc, R. Co. v. Syfan, 
(Civ.App.) 43 S.W. 551; Internation- 
al, etc., R. Co. v. Newman, (Civ.App.) 
40 S.W. 854; Missouri, etc., R. Co. v. 
Collins, 39 S.W. 150, 15 Tex.Civ.App. 
o1 “Dallas,, etc, RR. Co. vo Harvey, 
(Civ.App.) 27 S.W. 423; New York, 
etc., Land Co. v. Gardner, (Civ.App.) 
25 S.W. 737; St. Louis, etc., R. Co. v. 
Taylor, 24 S.W. 975, 5 Tex.Civ.App. 
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Utah.—Kent v. Ogden, lL. & I. Ry. 
Co., 167 P. 666, 50 Utah 328. 


Vt.—Vaillancourt v. Grand Trunk 
ei Co. of Canada, 74 A. 99, 82 Vt. 

Va.—Cerriglio v. Pettit, 75 S.E. 303, 
113 Va. 533; Lambert v. Phillips & 
Son, 64 S.E. 945, 109 Va. 632; Douglas 
Land Cos vai. IW. Thayer, Cov 58S. 
BH. 1101, 107 Va. 292; Haney v. Bree- 
den, 42 S.E. 916, 100 Va. 781. 

W.Va.—Smith vy. Abbott, 145 S.E. 
596, 106 W.Va. 119; Palmer v. Magers, 
102 S.E. 100, 85 W.Va. 415; Parkers- 
burg Nat. Co. v. Hannaman, 60 S.E. 
242, 68 W.Va. 358; Delmar Oil Co. v. 
Bartlett, 59 S.E. 634, 62 W.Va. 700; 
Robinson vy. Lowe, 40 S.E. 454, 50 W. 
Va. 75; Rhoades v. Chesapeake, etc., 
R. Co., 39 S.E. 209, 49 W.Va. 494, 87 
Am.S.R. 826, 55 L.R.A. 170. 


Wis.—Secard v. Rhinelander Light- 
ing Co., 1833 N.W. 45, 147 Wis. 614; 
Fidelity Trust Co. v. Wisconsin Iron 
SWuire Works, 129 N.W. 615, 145 Wis. 

Necessity of presenting’ objections 
to instructions to trial court see Ap- 
peal and Error § 751. 


[a] Rule stated.—‘It is sufficient 
to say that while in a general way 
either side is entitled to a full afirm- 
ative presentation of the case or de- 
fense, and a special grouping of facts 
in certain cases, and repetition or 
emphasis thereof that essentially 
gave such case, issue, or defense 
prominence would be erroneous, and 
the rule should be observed upon an- 
other trial.’ Munsey v. Marnet Oil 
Saree © (Tex.Civ.App.) 199 S.W. 


[b] Reason for rule.—Selection of 
one or a few matters of evidence for 
special reference by a trial court in 
its charge to the jury tends to give 
to such items undue importance in 
the minds of the jurors, who are apt 
to assume therefrom that in the mind 
of the court such evidence is deci- 
sive of the case. Anfenson vy. Banks, 
163 N.W. 608, 180 Iowa 1066, L.R.A. 
1918D 482. 


{c] Particularization.—“It is not 
permissible for a court thus to par- 
ticularize certain evidence and tell 
the jury that it was sufficient to au- 
thorize them to find one way.” Dis- 
brow v. People’s Ice, Storage & Fuel 
con 119 S.W. 1007, 1008, 138 Mo.App. 


[d] Underscored words.—An in- 
struction as to the form of verdict 
was not objectionable because the 
words ‘here state the amount, if any, 
you find” were underscored, it being 
presumed that ordinary men would 
understand that the blank space as 
submitted was to be filled in on a 
finding. Bednar v. Mt. Olive & Staun- 
ton Coal Co., 197 Ill.App. 251. 


[e] As misleading.—(1) An in- 
struction which directs a verdict and 
calls attention to, and emphasizes cer- 
tain portions of the evidence, is mis- 
leading. Cox vy. AXtna Casualty & 
Surety Co., 248 Ill.App. 209; M. H. 
Boals Planing Mill Co. v. Cleveland, 
CC. ener Lae Rye  COnmakde yh Amp: 


125; Vaughn v. Director General of 
Railroads, 218 Ill.App. 595; Miller v. 
Eversole, 184 Ill.App. 362. (2) Mis- 


leading instructions generally see su- 
Pray 9 90. 


[f{] Recurrence to issue in charge. 
—‘‘Undue prominence may be given 
to an issue by recurring to it often 
in a charge, and, when an issue is 
fully presented in the charge of the 
court, there is no necessity for re- 
peating it in a special charge. Such 
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repetition might under e¢eftain  cir- 
cumstances become error requiring 
reversal.” Herring v. Galveston, H. & 
SS Avy.) Co..0 (Civ. ADD). OSs Savi 
977, 979 [error dism 113 S.W. 521, 102 
Tex. 100]. 

{g] Giving numerous requests to 
charge by either party as to throw 
the charge out of balance and over- 
emphasize the principles contended 
for by either party is disapproved. 
Burgess v. Crafts, 238 N.W. 798, 184 
Minn. 384. 

{h] It is no answer to the objec- 
tion to an instruction on the ground 
that it sets out only a part of the 
evidence on a material question that 
the other party might have drawn a 
similar instruction setting out the 
omitted matters. Vaughn v. Director 
General of Railroads, 218 Ill.App. 595. 


[i] Instructions held erroneous 
for singling out, emphasizing, or giv- 
ing undue prominence to.—(1) Post 
cards written by testator. In re Mar- 
tin’s HWstate, 151 P. 138, 170.Cal. 657. 
(2) Admissions by plaintiff against 
his interest. .Ham vy. Hammond 
Packing Co., 277 S.W. 938, 221 Mo. 
App. 403. (3) Certain facts, and di- 
recting verdict for plaintiff if such 
facts were found. Bixler v. Wagster, 
(Mo.App.) 256 S.W. 520. (4) Evidence 
favorable to one party and ignoring 
evidence favorable to the other. Je- 
ger v. Julius Kessler & Co., 218 Ill. 
App. 39. (5) Evidence of mortgagee’s 
having been the confidential friend of 
mortgagors. Robinson y. Cruzen, 
(App.) 202 S.W. 449 [rev on different 
grounds 211 S.W. 880]. (6) Evidence 
for one side. Ehrhardt v. Connecti- 
cut Fire Ins. Co., 219 Ill.App. 48; In 
re Townsend, 97 N.W. 1108, 122 Iowa 
246; Buswell v. Emerson, 64 Mo.App. 
669; Hayes v. Pennsylvania R. Co., 
45 A. 925, 195 Pa. 184; McCabe v. 
Philadelphia, 12 Pa.Super. 383; Bar- 
ton y. Stroud-Gibson Grocer Co., 
(Tex.Civ.App.) 40 S.W. 1050; Coman 
v. Wunderlich, 99 N.W. 612, 122 Wis. 
138. (7) Particular evidence. Mi- 
chael v. New York, C. & Ik R. R. Co., 


196 N.Y.S. 295, 203 App.Div. 24. (8) 
Witnesses called by name. Bailey v. 
Beall, 96 N.E. 567, 251 Ill. 577. (9) 


Particular fact forbidding recovery. 
Birmingham Ry., Light & Power Co. 
v. Wright, 44 So. 1037, 153 Ala. 99. 
[j] In particular actions.—(1) Re- 
plevin by transferee of chattel mort- 


gagee. C. I. T, Corporation vy. Hume, 
(Mo.App.) 48 S.W.(2d) 154. (2) As- 
sault and wrongful ejection. Kepley 


(3) Breach of 
contract to sell lumber. Champion 
Coated Paper Co. v. Shilkee, (Mo.) 237 
S.W. 109. (4) For compensation for 
drawing plans and_= specifications. 
Curtis v. Bales, 241 S.W. 88, 211 Mo. 
App. 219. (5) Indebtedness. Drda v. 
v. Drda, 131 N.E. 599, 298 Ill. 278. . (6) 
Notes given in payment for machin- 
ery. Robinson v. Silver, 87 A. 699, 120 
Md. 41. (7) Fraudulently procuring 
a forged deed. Simpson v. Burnett, 
252 S.W. 949, 299 Mo. 232. (8) Homi- 
cide. Kuykendall v. Edmondson, 77 
So. 24, 200 Ala. 650. (9) Malicious 
prosecution. Leeker v. Ybanez, 211 P. 
864, 24 Ariz. 574. (10) Boundary line. 
Palmer v. Magers, 102 S.E. 100, 85 
W.Va. 415. (11) For bank deposits. 
Lucks v. Northwestern Say. Bank, 128 
S.W. 19, 148 Mo.App. 876. (12) For 
fraud. Parlin & Orendorff Co. v. Glo- 
ver, 118 S.W. 731, 55 Tex.Civ.App. 112. 
(13) For maintenance of nuisance. 
Continental Oil & Cotton Co. v. 
Thompson, (Tex.Civ.App.) 136 S.W. 
1178. (14) On liquor dealer's bond 
for selling liquor to minor. Carlton 
v. Krueger, 115 S.W. 619, 1178, 54 Tex. 
Civ.App. 48. (15) For secret profits. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Geddes v. Van Rhee, 148 S.W. 549, 126 
Minn. 517. (16) For ejection. Fergu- 
son v. Missouri Pac. Ry. Co., (Mo. 
App.) 186 S.W. 1134. (17) For pur- 
chase price of automobile, delivery of 
which was denied. Lange v. Inter- 
state Sales Co., (Tex.Civ.App.) 166 S. 
W. 900. (18) For work and materials. 
Lambert v. Phillips & Son, 64 S.E. 945, 
109 Va. 682. (19) For killing dog en- 
gaged in molesting property. Minor 
v. Coleman, 74 So. 841, 16 Ala.App. 
5. (20) For malicious prosecution in 
bankruptcy proceedings. Kennedy v. 
National Jewelers’ Board of Trade, 
162 N.¥.S. 635; 175, App. Diy. 735, (21) 
In trespass to try title. State v. Ha- 
ley, (Tex.Civ.App.) 142 S.W. 1003. 
(22) Breach of contract. Mohead v. 
Gilmer Grocery Co., 121 So. 1438, 153 
Miss. 467. (23) For broker’s commis- 
sion. Maxwell v. Alexander Hamilton 
Apartments, 213 N.Y.S. 401, 215 App. 
Div. 348. (24) On guaranty on mort- 
gage. Dillworth v. Holmes Furniture 
& Vehicle Co., 73 So. 288, 15 Ala.App. 
340. (25) On life insurance policy. 
Watkins v. Metropolitan Life Ins. Co., 
250 S.W. 350, 158 Ark. 386. (26) For 
a distribution of testator’s property. 
Andrew v. Linebaugh, 169 S.W. 135, 
260 Mo. 623. (27) Failure to deliver 
cotton. Dallas Waste Mills v. Texas 
Cake & Linter Co., (Tex.Commn.App.) 
228 S.W. 118 [rev (Civ.App.) 204 S. 
W. 868]. 


{k] As to particular issues.—(1) 
Ownership of property. Johnson v. 
Tifton Buick Co., 149 S.E. 73, 40 Ga. 
App. 158. (2) Undue influence. Shel- 
ton v. Shelton, (Tex.Civ.App.) 281 S. 
W. 331. (38) Necessity of showing 
eause for unequal discrimination. 
Wiegman v. Wiegman, (Mo.App.) 261 
S.W. 758. To same effect Chaney v. 
Baker, 136 N.E. 804, 304 Ill. 362; An- 
drew v. Linebaugh, 169 S.W. 135, 260 
Mo. 623. (4) Sanity when will was 
executed. In re Clark’s Estate, 181 P. 
639, 180 Cal. 395. (5) Age of testa- 
tor. Dowdy v. Palmer, 122 N.E. 102, 
287 Ill. 42. (6) Testamentary capac- 
ity. Daggett v. Bloomer, 99 So. 181, 
210 Ala. 673. (7) Adverse possession. 
New York Cent. R. Co. v. Kinsella, 155 
N.E. 284, 324 Ill. 339. (8) Abandon- 
ment. Seymour Water Co. v. Lebline, 
144 N.E. 30, 145 N.E. 764, 195 Ind. 


481. (9) Guaranty as security for 
loan. Home Bank & Trust Co. v. 
Szostowski, 247 Ill.App. 207. (10) 


Whether note was received on partic- 
ular date. First Nat. Bank of Garner, 
Iowa v. Smith, (Tex.Civ.App.) 183 S. 
W. 862. (11) Whether one was hold- 
er in due course. Conover v. Hassel- 
man, 202 N.W. 502, 199 Iowa 661. 
(12) Whether one making mark on 
bank stock knew he was transferring 
same. Feil v. First Nat. Bank, (Mo. 
App.) 269 S.W. 936. (13) Adequacy 
of amount paid for a release. Rob- 
insonny. Chicago, R. 1. & P, Ry:. Co;, 
150 P. 636, aff 153 P. 494, 96 Kan. 137, 
654. (14) Whether land was _ part- 
nership property. Hengy v. Hengy, 
(Tex.Civ.App.) 141 S.W. 1127. (15) 
Burden of proof. State v. Texas Pac. 
Coal & Oil Co., (Tex.Civ.App.) 236 S. 
W. 1021. (16) Location of a fence. 
Coombs Land Co. v. Gross, 288 S.W. 
289, 216 Ky. 648. (17) Statute of lim- 
itations. Eastman v. Crary, 284 P. 
280, 131 Or. 694. (18) Reasonable 
time for shipment of cattle. Dupree 
& McCutchan v. Texas & P. Ry. Co., 
(Tex.Civ.App.) 96 S.W. 647. 


{1] Negligence and personal inju- 
ries.—(1) Operation of automobile as 
would constitute contributory negli- 
gence. Peters v. Madigan, 262 IIl. 
App. 417. (2) As to contributory neg- 
ligence in walking in rain instead of 
staying at near-by farmhouse after 
derailing of car. Dowdy v. Southern 
Traction Co., (Tex.Commn.App.) 219 
S.W. 1092 [rev (Civ.App.) 184 S.W. 
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687]. (3) Dwelling unnecessarily, in 
charge of contributory negligence. 
Wills v. Anchor Cartage & Storage 
Co., 159 N.E. 124, 26 Ohio App. 66. 
(4) Commenting on portion of evi- 
dence singled out and bearing on con- 
tributory negligence. Simpson v. 
Newinger, 162 N.E. 439, 20 Ohio App. 
133. (5) Charging on contributory 
negligence in several forms. Buchan- 
an v. Missouri, ete., R. Co., 107 S.W. 
552, 48 Tex.Civ.App. 552. (6) Sub- 
mission of contributory negligence in 
a paragraph when it has been suffi- 
ciently submitted in a preceding par- 
agraph. Malone v. Texas, etc., R. Co., 
109 S.W. 430, 49 Tex.Civ.App. 398. 
(7) Ability of deceased to avoid ac- 
cident. Thompson v. Town of Ft. 
Branch, (Ind.) 178 N.B. 440. (8) Con- 
sideration of opportunities had_ to 
learn and appreciate dangers of elec- 


tric wires in determination of negli-. 


gence. Potera v. City of Brookhaven, 
49 So. 617, 95 Miss. 774. (9) Particu- 
lar fact singled out and that alone as 
not being evidence of negligence. 
Sage vy. Johnson, 205 Ill.App. 85. (10) 
Singling out fact or facts on which 
plaintiff relies in proving negligence 
of defendant. Galvin v. Overbeck, 2 
Ohio N.P.N.S. 68. (11) That no pre- 
Sumption of negligence arose from 
facts stated. R. A. Watson Orchards 
v. New York, C. & St. L. R. Co., 250 
Ill.App. 22. (12) Singling out single 
act or omission and instructing that, 
if it so appeared, the jury might in- 
fer negligence. Finch y. Atlanta & 
C. Line Ry., 69 S.E. 208, 87 S.C. 190. 
(13) Failure of train crew to give 
warning of approach of train. Chica- 
go, R. ‘I. & G.. Ry. Co. v. Mitchum, 
(Tex.Civ.App.) 194 S.W. 622. (14) 
That, if jury found defendant not 
negligent in operation of a particular 
train, they might find that the horse 
was killed by another train. Brook- 
ings v. Northern Pac. Ry. Co., 180 N. 
W972 aa leUN- Di LTT SS G5) cRate or 
speed while coming on right of way 
when train was certain distance 
away. Zumwalt v. Chicago & A. R. 
Co., (Mo.) 266 S.W. 717. (16): That 
chauffeur admitted he was on his way 
to meet car owner. Swartz v. Law- 
rence, 212 N.Y.S. 494, 214 App.Div. 
559. (17) Lack of necessity for con- 
sideration of negligence or extent of 
injuries before decision as to settle- 
ment and release. Bennett v. Bell, 3 
S.W.(2d) 996, 176 Ark. 690. (18) Ab- 
sence of presumption of negligence 
where plaintiff was injured on public 
street. Johnson vy. City of Chicago, 
189 Ill.App. 32. (19) Plaintiff could 
not recover if “negligent in any de- 
gree whatsoever’ emphasized pres- 
ence of plaintiff's negligence. Roach 
v. Roth, 194 N.W. 322, 156 Minn. 107. 
(20) Saying that a single point or 
circumstance selected alone would not 
justify . recovery r be negligence. 
Buescher v. Illinois Ry. Co., 182 Ill. 
App. 568. (21) Authorizing recovery 
for one act or all alleged acts of neg- 
ligence which singly or combined 


were proximate cause of injury. 
Hines v. Bannon, (Tex.Civ.App.) 221 
S.W. 684. (22) Undue emphasis of 


“all” as to liability for failure to use 
all reasonable care. Derrington v. 
City of Poplar Bluff, (Mo.App.) 186 
S.W. 561. (23) Right of recovery re- 
sulting from failure to sound whistle. 
Baltimore, C. & A. Ry. Co. v. Turner, 
136 A. 609, 152 Md. 216. (24) Allow- 
ance of fair and just compensation 
for alleged injuries. St. Louis South- 
western Ry. Co. v. Aydelott, 194 S.W. 
878, 128 Ark. 479. (25) Absence of 
right to recover if conductor called 
out name of station distinctly. Gott 
v. Kansas City Rys. Co., (Mo.) 222 S. 
W. 827. (26) Whether construction 
employees were employed by a par- 
ticular company so as to render it lia- 
ble to one injured by the breaking of 
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appliances used by them. McKenna 
v. Snare & Triest Co., 133 N.Y.S. 107, 
147 App.Div. 855. (27) Explanation 


emphasizing total disability. Em- 
ployers’ Casualty Co. v. Scheffler, 
(Tex.Civ.App.) 20 S.W.(2d) 833. (28) 


Mistake by one injured attempting to 
leave elevator, as to floor, would not 
defeat recovery. Swan y. Boston 
Store of Chicago, 177 Ill.App. 349. 
(29) Evidence as emphasized where 
licensee was injured in falling from 
steps. Whitman v. Chicago Great 
Western Ry. Co.; 153 N.W. 1023, 171 
Iowa 277. (30) That it was duty of 
street car motorman to see what pas- 
sengers saw. Tracey v. Chicago Ry. 
Co., 185: Ill. App: 125. (31). Segregat= > 
ing demands which fog and darkness 
made on driver for exercise of care. 
Carolina County Com’rs v. Beulah, 138 
A. 25, 153) Md. 221. (32) Seven in- 
structions on issue of plaintiff's due 


care, each with conclusion to find 
the defendant .not guilty. Williams 
v. Stearns, 256 Ill.App. 425. (33) ‘In- 


spect,’ as giving undue prominence 
to particular duty. Cincinnati, N. & 
O. Ry. Co. v. Nolan, 170 S.W. 650, 161 
Ky. 205. (84) Duty of injured serv- 
ant to discover defects in machinery. 
Van Geem vy. Cisco Oil Mill, (Tex.Civ. 
App.) 152 S.W. 1108. (385) Considera- 
tion of circumstances in determining 
whether motorman used ordinary 
eare. Rice v. Jefferson City Bridge & 
Transit Co., (Mo.) 216 S.W. 746. (36) 
As to whether plaintiff could have 
seen train. Case v. Chicago Great 
Western Ry. Co., 126 N.W. 1037, 147 
Iowa 747. (37) Right to operate au- 
tomobile on particular parts of road. 
Wiser v. Copeland, 203 P. 565, 23 Ariz. 
325. (38) Absence of legal presump- 
tion that fire was started by defend- 
ant’s engine which had passed recent- 
ly. Southern Ry. Co. v. E. L. Kendall 
& Co., 69 So. 328, 14 Ala.App. 242 
[cert den 69 So. 1020, 1938 Ala. 681]. 
(39) Effect of agitation and excite- 
ment on ordinarily prudent person 
acting in emergency. St. Louis & S. 
F. R. Co. v. Casselberry, (Tex.Civ. 
App.) 139 S.W. 1161. (40) Automatic 
warning gong could not be made sub- 
ject of special instruction. Chesa- 
peake & O. Ry. Co. v. Bland, 188 S.W. 
498, 171 Ky. 430. (41) Circumstances 
that may be considered in determin- 
ing whether barn was burned by fire 
set by sparks from defendant’s loco- 
motive. Vaughn v. Director General 
of Railroads, 218 Ill.App. 595. (42) 
Singling out evidence where street 
car passenger was carried beyond hig 
destination. Birmingham Ry., Light 
& Power Co. v. Hass, 67 So. 504, 196 
Ala. 278. (43) Undue prominence to 
particular evidence in action for death 
of servant. Southern Ry. Co. v. Har- 
rison, 67 So. 597, 191 Ala. 436; Cum- 
mins v. Sanitary Dist. of Chicago, 185 
Ill.App. 6389; Hooks v. Mills, 57 So. 
545, 101 Miss. 91. (44) Undue prom- 
inence to fact that injured employee 
was minor. Birmingham Candy Co. 
v. Sheppard, 70 So. 193, 14 Ala.App. 
312; Hearon v. Himmelberger-Harri- 
son Lumber Co., (Mo.App.) 224 S.W. 
67. (45) That injured railroad em- 
ployee had free pass. Williams v. 
Schaff, 222 S.W. 412, 282 Mo. 497. 
(46) That verdict of coroner’s jury 
should be considered. Devine v. 
Brunswick-Balke-Collender Co., 110 N. 
E. 780, 270 Ill. 504, Ann.Cas.1917B 887. 
(47) Unnecessary multiplication of 
instructions concerning expert testi- 
mony. Daly v. Lininger, 288 P. 633, 
87 Colo. 401. (48) Necessity of con- 
signee getting goods within a certain 
time after notice of shipment. Freed- 
man v. George V. Bush & Co., 130 A. 
263, 284 Pa. 16. (49) Stressing fact 
that X-ray is a dangerous instrument. 
Stemons v. Turner, 117 A. 922, 274 
Pa. 228, 26 A.L.R. 727. 
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to refuse,°® instructions that unduly emphasize is- | sues, theories, or defenses, whether by repetition 


99. U.S.—Rio Grande, etc., R. Co. 
v. Leak, 16 S.Ct. 1020, 163 U.S.. 280, 
41 L.Ed. 160; Boston Elevated Ry. Co. 
v. Teele, 248 F. 424, 160 C.C.A. 434; 
Northern Central Coal Co. v. Barrow- 
man, 246 F. 906, 159 C.C.A. 178; Chi- 
cago, M. & St. P. Ry. Co. v. Anderson, 
168 F. 901, 94 C.C.A. 241; Connecti- 
cut Mut. L. Ins. Co. v. Hillmon, 107 
83450 46) C.ClA. 668) [rev., 23° S.Ct. 
294, 188 U.S. 208, 47 L.Ed. 446]; Trum- 
bull v. Erickson, 97 F. 891, 38 C.C.A. 
536; Western Coal, etc., Co. v. Ber- 
berich, 94 F. 329, 36 C.C.A. 364. 

Ala.—Southern Ry. Co. v. Bailey, 
~140 So. 408, 224 Ala. 456; Sulzbacher 
v. Campbell, 121 So. 706, 219 Ala. 
191; Adler v. Miller, 120 So. 153, 218 
Ala. 674; Penney v. Warren, 115 So. 
16, 217 Ala. 120; Gulf Trading Co. v. 
Radcliff, 114 So. 308, 216 Ala. 645; 
Central of Georgia Ry. Co. v. Wilson, 
111 So. 901, 215 Ala. 612; Nixon v. 
Sampson, 110 So. 700, 215 Ala. 368; 
Mizell v. Sylacauga Grocery Co., 106 
So. 858, 214 Ala. 204; Alabama Pow- 
er Co. v. Goodwin, 106 So. 239, 214 Ala. 
15; Lucas E. Moore Stave Co. v. 
Woodley, 105 So. 878, 213 Ala. 570; 
Lester v. Jacobs, 103 So. 682, 212 Ala. 
614; Johnson-Brown Co. v. Dominey 
Produce Co., 102 So. 606, 212 Ala. 377; 
Shelby Iron Co. v. Morrow, 99 So. 
643, 211 Ala. 125; Dersis v. Dersis, 
98 So. 27, 210 Ala. 308; Davis v. 
Smitherman, 96 So. 208, 209 Ala. 244; 
Louisville & N. R. Co. v. Watson, 94 
So. 551, 208 Ala. 319; Hartline v. Al- 
len, 92 So. 648, 207 Ala. 407; Sloss- 
Sheffield Steel & Iron Co. v. Jones, 91 
So. 808, 207 Ala. 7; Southern Ex- 
press Co. v. Roseman, 91 So. 612, 206 
Ala. 681; Carter v. Gaines, 87 So. 
109, 204 Ala. 640; West v. Spratling, 
86 So. 32, 204 Ala. 478; Birmingham 
Ry., Light & Power Co. Vv. Kyser, 82 
So. 151, 203 Ala. 121; Miller v. Whit- 
tington, 80 So. 499, 202 Ala. 400; 
Nashville, C. &.St. L. Ry. v. Black- 
well, 79 So. 129, 201 Ala. 657; Hunts- 
ville Knitting Mills v. Butner, 76 So, 
54, 200 Ala. 288; Southern Ry. Co. v. 
Hayes, 73 So. 945, 198 Ala. 601; Kel- 
ler v. Jones & Weeden, 72 So. 89, 196 
Ala. 417; Louisville & N. R. Co. v. 
Travis, 68 So. 342, 192 Ala. 453; Sand- 
lin v. Anders, 65 So. 376, 187 Ala. 
473; Little Cahaba Coal Co. v. Gil- 
bert, 59 So. 445, 178 Ala. 515; Barbour 
v. Shebor, 58 So. 276, 177 Ala. 304; 
Louisville & N. R. Co. v. Handley, 56 
So. 539, 174 Ala. 593; Rickert v. 
Touart, 56 So. 708,174 Ala. 107; Har- 
dy v. Randall, 55 So. 997, 173 Ala. 
516; Councill v. Mayhew, 55 So. 314, 
172 Ala. 295; Herzberg v. Riddle, 54 
So. 635;'171 Ala: 368;.\ Kern v.° Cox, 
52 So. 401, 167 Ala. 639; W. T. Adams 
Mach. Co. v. Turner, 50 So. 308, 162 
Ala. 351, 136 Am.S.R. 28; Montgom- 
ery Moore Mfg. Co. v. Leeth, 50 So. 
210, 162 Ala. 246; Western Union Tel. 
Co. v. Benson, 48 So. 712, 159 Ala. 
254; Abercrombie v. Montgomery 
Fourth Nat. Bank, 39 So. 606; Bir- 
mingham R., etc., Co. v. Mason, 39 So. 
590, 144 Ala. 387; Louisville, etc., R. 
Co. v. Perkins, 39 So. 305, 144 Ala. 325; 
Campbell v. Bates, 39 So. 144, 143 Ala. 
338; Central of Georgia R. Co. v. Lar- 
kins, 37 So. 660, 142 Ala. 375; South- 
ern Bell Tel., etc., Co. v. Mayo, 33 So. 
16, 134 Ala. 641; Commonwealth Life 
Ins. Co. of Louisville, Ky., v. Roy, 
86 So. 520, 17 Ala.App. 434 [cert den 
86 So. 522, 204 Ala. 560]; Penney v. 
Grant, 79 So. 271, 16 Ala.App. 510; 
Dillworth v. Holmes Furniture & Ve- 
hicle Co., 73 So. 288, 15 Ala.App. 340; 
Alabama Fuel & Iron Co. v. Baladoni, 
73m So. 205,915)" AllavAppe 3165 = Bir-= 
mingham Ry., Light & Power Co. v. 
Donaldson, 68 So. 596, 14 Ala.App. 
160; Nashville, C. & St... Ry. v. 
Hinds, 60 So. 409, 9 Ala.App. vega: 
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Staples v. Steed, 60 So. 499, 6 Ala. 
App. 594; Birmingham Rss Light & 
Power Co. v. Hunnicutt, 57 So. 262, 
3 Ala.App. 448. 


Ark.—Missouri Pac. R. Co. v. Wo- 
mack, 47 S.W.(2d) 30, 185 Ark. 299; 
St. Louis-San Francisco Ry Cod av. 
Haynes, 5 S.W.(2d) 737, 177 Terie. 104; 
Robbins v. Plant, 297 S.W. 1027, 174 
Ark. 639, 59 INAS 1128; Southern 
Bauxite Co. v. Brown-Pearson Cash 
Feed Store, 288 S.W. 3877, 172 Ark. 
LT J. OD KargasonsCo:ew.” Driver; 
2840S.W.1 20; it Ark. 25s) Hiueus tv. 
Sanders, 261 S.W. 899, 164 Ark. 385; 
Holland Banking Co. v. Booth, 180 S. 
W... 978; 124 Ark, 271; ) Jenkins) v. 
Quick, i51 S.w. 1021, 105 Ark. 467. 


Cal.—Treadwell v. Nickel, 228 P. 
25, 194 Cal. 248; Maris v. H. Crum- 
mey, Inc., 204 P. 259, 55 Cal.App. 573. 


Conn.—Mongillo vy. New England 
Banana Co., 160 A. 433, 115 Conn. 112; 
Kast v. Turley, 149 A. 673, 111 Conn. 
253; Tetreault v. Smedley Co., 71 A. 
786, 81 Conn. 556; Harris v. Ansonia, 
47 A. 672, 73 Conn. 359. 


D.C.—Sullivan v. Capital Traction 
Co., 34 App.D.C. 358; Turner v. Amer- 
ican Secur ity & Trust Co., 29 App.D.C. 
460 [aff 29 S.Ct. 420, 213 U.S. 257, 53 
L.Ed. 788]. 


Ga.—Georgia Ry. & Power Co. v. 
Head, 116 S.E. 620, 155 Ga. 337; Pow- 
ell v. Powell, 107 S.E. 520; Georgia 
Ry. & Electric Co. v. Gatlin, 82 S.E. 
888, 142 Ga. 293; Wrightsville, etc., 
R. Co. v. Lattimore, 45 S.E. 453, 118 
Ga. 581. 


Idaho.—Meservy v. Idaho Irr. Co., 
217 P. 595, 37 Idaho 227. 


Ill.—Healea v. Keenan, 91 N.E. 646, 
244 Ill. 484; Slack v. Harris, 65 N.E. 
669, 200 Ill. 96 [aff 101 Ill.App. 527]; 
Entwistle v. Meikle, 54 N.E. 217, 180 
Ill. 9; Swanson v. Peoria & P. U. 
Ry. Co., 219 Ill.App. 59; Fowler v. 
Chicago Rys. Co., 207 Ill.App. 430 [aff 
120 N.E. 635]; McCormick v. Decker, 
204 TllLApp. 554; Wahlmann v. C., 
Becket Milling Co., 198 Ill.App. 608 
[aff 117 N.E. 140, 279 Ill. 612]; Healy 
v. Chicago City Ry. Co., 196 Ill.App. 
1; Trainer v. Baker, 195 Ill.App. 216; 
Simpson v. Peoria Ry. Co., 179 Ill. 
App. 307; Swigart v. Savely, 176 Ill. 
App. 3869; Martini v. Donk Bros. Coal 
& Coke Co., 169 Ill.App. 139; Geary 
v. City of Chicago, 161 Ill.App. 461; 
Eckels v. Cooper, 136 Ill.App. 60; New 
Ohio Washed Coal Co. v. Hindman, 
119 Ill.App. 287; Chicago Hydraulic 
Press Brick Co. v. Campbell, 116 Ill. 
App. 322; Hart v. Carsley Mfg. Co., 
116 Tll.App. 159 [rev 77 N.E. 897, 
221 Ill. 444, 112 Am.S.R. 189]; Shic- 
kle-Harrison, etc., Iron Co. v. Beck, 112 
Tll.App. 444 Taff 12 N.E. 423, 212 Tl. 
268]; Elwood v. Ghicago City ReiCOn 
90 Til. App. 397; Johnston v. Hirsch- 
berg, 85 Ill. App. 47 [aff 57 N.B. 26, 
185 Ill. 445]; Donahue v. Egan, 85 
Ill.App. 20; McCormick Harvesting 
Mach. Co. v. Sendzikowski, 72 Ill.App. 
402. See adso Comorouski v. Spring 
Valley Coal Co., 203 Ill.App. 617. 


Ind.—Todd v. Danner, 46 N.E. 829, 
17 Ind.App. 368. 


Iowa.—Beardmore v. Incorporated 
Town of New Albin, 211 N.W. 430, 203 
Iowa 721; Farwark v. Chicago, M. & 
St. P. Ry. Co., 211 N.W. 875, 202 Iowa 
1229; Wilkins v. Keokuk Electric Co., 
174 N.W. 231; Haman v. Preston, 173 
N.W. 894, 186 Iowa 1292; Noyes v. 
Des Moines Club, 170 N.W. 461, 186 
Iowa 3878, 3 A.L.R. 605; Rupener vy. 
Cedar Rapids & Iowa City Ry. & 
Light Co., 159 N.W. 1048, 178 Iowa 
615; In re Eveleth’s Will, 157 N.W. 
257, 177 Iowa 716; Gray v. Chicago, 
R. I. & P. Ry. Co., 189 N.W. 934, 160 


Iowa 1; Swiney v. American Express 
Co., 115 N.W. 212, 122 N.W. 957, 144 
Iowa 342. 


Kan.—Daly v. Gypsy Oil Co., 300 P. 
1099, 1338 Kan. 551; Kerr v. Coberl va 
105 P. 520, 81 Kan. 376; Smart v. Mis- 
souri Pac. Ry. Co., 102 P. 253, 80 Kan. 
438; Peterson v. Baker, 97 P. 373, 78 
Kan. 337; Haines v. Goodlander, 84 
P. 986, 73 Kan. 183. 


Ky.—Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388; Akers v. Kentucky 
& West Virginia Power Co., 287 S.W. 
889, 216 Ky. 326; Stearns Coal & 
Lumber Corny: Williams, 186 S.W. 931, 
171 Ky. 46; Illinois Cent. R. Co. v. 
Outland’s Adm’ x, 170 S.W. 48, 160 Ky. 
714; Travelers’ Ins. Co. v. Clark, 59 
S.W. 7, 109 Ky. 350, 22 Ky.L. 902, 95 
Am.8.R. 374; Taulbee v. Moore, 51 
S.W. 564, 106 Ky. 749, 21 Ky.L. 378; 
Louisville, ete., "R. Co. v. Rayl, 107 se 
WwW. 298, 32 Ky.L. 870; Louisville R. 
Co. v. Hartman’s Adm’, 83 S.W. 570, 
26 Ky.L. 1174; Bowling Green Stone 
(roy Aig Capshaw, 64 S.W. 507, 23 Ky.L. 
945; Old Times Distillery Co. v. Zehn- 
der, 52 S.W. 1051, 21 Ky.L. 753; West 
v. Mason, 2 Ky. Op. 316. 


Me.—Virgie v. Stetson, 73 Me. 452. 


Md.—Eastern Shore Trust Co. v. 
Lockerman, 129 A. 915, 148 Md. 628; 
Frenkil v. Hagan, 125 A. 909, 146 Md. 
94; Middendorf, Williams & Cox tive 
Alexander Milburn Co., 113 A. 348, 137 
Md. 583; Earp v. Phelps, 87 A. 806, 
120 Md. 282; Stouffer v. Alford, 78 
A. 387, 114 Md. 110; United Rys. & 
Electric Co. v. Corbin, 72 A. 606, 109 
Md. 442. 


Mass.—Bruce v. Johnson, 178 N.E. 
518; Keyes v. Checker Taxi Co., 176 
N.E. 207, 275 Mass. 461; Browning- 
Drake Corporation v. Amertran Sales 
Co., 175 N.E. 45, 274 Mass. 545; Ma- 
honey v. Boston Hlevated Ry. Co., 171 
N.E. 662, 271 Mass. 274; Guinan v. 
Famous Players-Lasky ‘Corporation, 
167 N.E. 235, 267 Mass. 501; Boston 
v. Fountain, 166 N.E. 736, 267 Mass, 
196; Tonsman v. Greenglass, 142 N. 
BE. 756, 248 Mass. 275; McDonough v. 
Vozzela, 142 N.E. 831, 247 Mass. 552; 
Rosenthal v. Green, 141 N.E. 863, 247 
Mass. 153; Conant v. Constantin, 141 
N.E. 587, 247 Mass. 76; Mahoney v. 
Gooch, 141 N.E., 605, 246 Mass. 567; 
Hines v. HMastern S. S. Lines, 139 N.E. 
823, 245 Mass. 385; Goldsmith v. 
Gryzmish, 130 N.E. 671, 238 Mass. 
341; Lounsbury v. McCormick, 129 N. 
HK. 598, 237 Mass. 328; Quinlan v. 
Hugh Nawn Contracting Co., 126 N. 
BE. 369, 235 Mass. 190; Neafsey v. 
Szemeta, 126 N.B. 368, 235 Mass. 160; 
McNeil v. Middlesex & B. St. Ry. Co., 
123 N.E. 676, 233 Mass. 254; Doherty 
v. Phenix Ins. Co., 112 N.B. 940, 224 
Mass. 310; Carroll v. Boston Blevated 
Ry Coy 86 N.E. 793, 200 Mass. 527; 
Williamson v. Old Colony St.iR.qGoi,s 
77 _ N.E. 655, 191 Mass. 144, 5 TRAC 
1081; American Tube-Works v. Tuck- 
er, 70 N.E. 59, 185 Mass. 236; Luf- 
kin v. Lufkin, 65 N.E. 840, 182 Mass. 
476 [error dism 24 S.Ct. 849, 192 U.S. 
601, 48 L.Ed. 583]; Packer v. Thom- 
son-Houston Electric Co., 56 N.E. 704, 
175 Mass. 496; Moseley v. Washburn, 
45 N.E. 753, 167 Mass, 345; Peck v. 
Clark, 8 N.E. 335, 142 Mass. 436. 


Mich.—Noble v. Shears, 202 ate 
921, 230 Mich. 376; Morrison v. W. 
Reynolds & Co., 194 
Mich. 61; Michaels v. Pinten, 175 N. 
W. 465, 208 Mich. 455; Wood v. Stand- 
ard Drug Store, 157 N.W. 403, 190 
Mich. 654; Silverstone v. London As- 
sur. Corporation, 153 N.W. 802, 187 
Mich. 333; McKinnon Boiler & Ma- 
chine Co. v. Central Michigan Land 
Co., 120 N.W. 26, 156 Mich. 11. 


Minn.—Ewert v. Chirpich, 211 N.w.: 


N.W. 545, aod 
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or by singling them out and making them unduly | prominent, although the instructions may be cor- 


306, 169 Minn. 886; Draves v. Min- 
neapolis & St. P. Suburban R. Co., 172 
N.W. 128, 142 Minn. 321; Fransen v. 
Falk Paper Co., 160 N.W. 789, 135 
Minn. 284; Froberg v. Smith, 118 N. 
W. 57, 106 Minn. 72. 


Miss.—Mississippi Cent. R. Co. v. 
Hardy, 41 So. 505, 88 Miss. 732. 


Mo.—Moffett v. Butler Mfg. Co., 46 
S.W.(2d) 869; Hamner v. Edmonds, 
36 S.W.(2d) 929, 327 Mo. 281; ° Zum- 
walt v. Chicago & A. R. Co., 266 S.W. 
717; Connell v. A. C. L. Haase & Sons 
Fish Co., 257 S.W. 760, 302 Mo. 48; 
Burtch v. Wabash Ry. Co., 236 S.W. 
338; Costello v. Kansas City, 219 S. 
W. 386, 280 Mo. 576; Stauffer v. 
Metropolitan St. Ry. Co. 147. S.W. 
1032, 243 Mo. 305; Eckhard.v. St. 
Louis Transit Co., 89 S.W. 602, 190 
Mo. 593; Hughes v. Rader, 82 S.W. 
32, 182 Mo. 630; State v. Chick, 48 S. 


W. 829, 147 Mo. 645; Liese v. Meyer, 
45 S.W. 282, 143 Mo. 547; Dick v. 
Puritan Pharmaceutical Co., (App.) 


46 S.W.(2d) 941; Browning v. Brown- 
ing, (App.) 41 S.W.(2d) 860; Gold- 
man_v. Terminal Railroad Ass’n of 
St. Louis, (App.) 39 S.W.(2d) 801; 
Killion v. King Lumber Co., (App.) 16 
S.W.(2d) 730; Howard v. Fred 
Schmitt Realty & Investment Co., 
(App.) 7 S.W.(2d) 448; Morrow v. 
Wabash Ry. Co., 276 S.W. 1030, 220 
Mo.App. 518; Arnold v. Graham, 272 
S.W. 90, 219 Mo.App. 249; Markland 
v. Clover Leaf Casualty Co., (App.) 
209 S.W. 602; Pasche v. South St. 
Joseph Town-Site Co., (App.) 190 S. 
W. 30; Metropolitan St. Ry. Co. v. 
Broderick Rope Co., (App.) 182 S.W. 
765; Hatfield v. Swift, 161 S.W. 359, 
174 Mo.App. 705; Springmeyer  v. 
Sovereign Camp, Woodmen of the 
World, 143 S.W. 872, 163 Mo.App. 
338; Steltemeier v. Barrett, 122 S.W. 
1095, 145 Mo.App. 534; Lohmeyer v. 
St. Louis Cordage Co., 119 S.W. 49, 
137 Mo.App. 624 [transf from Sup. 
Ct. 113 S.W. 1108]; Lowenstein v. 
Missouri Pac. Ry. Co., 119 S.W. 430, 
134 Mo.App. 24; Landrum v. St. Lou- 
is, etc., R. Co., 112 S.W. 1000, 132 Mo. 
App. 717; Boyce v. Chicago & A. R. 
Co., 96 S.W. 670, 120 Mo.App. 168; 
Shanahan v.,St. Louis Transit Co., 


83 S.W. 783, 109 Mo.App. 228; Con- 
nor v. Heman, 44 Mo.App. 346. 
Neb.—Souchek v. Karr, 120 N.W. 


210, 83 Neb. 649; Martens v. Pittock, 
92 N.W. 1038, 3 Neb. (Unoff.) 770. 


N.H.—Watkins v. Boston & M. R. 
R., 146 A. 865, 84 N.H. 124 [cert den 
50 S.Ct. 35, 280 U.S. 584, 74 L.Ed. 633]; 
Minot v. Boston, etc., R. Co., 66 A. 825, 
74 N.H. 230; Fogg v. Moulton, 59 N. 
H. 499; Phoenix Mut. L. Ins. Co. v. 
Glark,,.59, N.H, 345. 


N.Y.—Smith v. Gray, 46 N.Y.S. 180, 
19 App.Div. 262 [aff 57 N.E. 1124, 162 
N.Y. 643]. 

N.C.-—Lee v. Southern Ry. Co., 105 
S.E. 15, 180 N.C. 413; Findly v. Ray, 
50 N.C. 125. 


N.D.—Holmes v. Anderson, 198 N. 
W. 544, 50 N.D. 959. 


Okl.—Davis v. Hagen, 233 P. 671, 
106 Okl. 167; Incorporated Town of 
ol eee v. Burke, 211 P. 522, 88 Okl. 
186. 

Or.—Kelley v. Joslin, 261 P. 413, 123 
Or. 253; Phipps'‘v. Stancliff, 245 P. 
508, 118 Or. 32; Service v. Sumpter 
Valley Ry. Co., 171 P. 202, 88 Or. 554; 
Dee Vat) Veeninsty NAL Dan kills ia 
1106, 88 Or. 541; Rugenstein v. Ot- 
tenheimer, 140 P. 747, 70 Or. 600; 
Crossen v. Oliver, 69 P. 308, 41 Or. 
505. 


R.I.—Reynolds v. Narragansett 
piece Lighting Co., 59 A. 3938, 26 
R.I. 457. 


Tex.—Castro v. Illies, 22 Tex. 479, 
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73 Am.D. 277; Duffell v. Noble, 
14 Tex. 640; Panhandle & S. F. Ry. 


Co. v. Vaughn, (Commn.App.) 222 S. 
W. 206 [aff (Civ.App.) 191 S.W. 142]; 
Stark v. Hardy, (Civ.App.) 19 S.W. 
(2d) 394 [set aside on other grounds 
(Commn.App.) 29 S.W.(2d) 967]; 
Lanier v. Looney, (Civ.App.) 2 S.W. 


(2d) 347; Galveston, H. & S. A. Ry. 
Co. v. Andrews, (Civ.App.) 291 S.W. 
590; Gray v. Allen, (Civ.App.) 269 


S.W. 510; Longwell Transfer v. El- 
liott, (Civ.App.) 267 S.W. 346; Austin 
Mill & Grain Co. v. Lambert, (Civ. 
App.) 245 S.W. 767; McDonald v. 
StatLond, CCiviApp,)" 2213 Sew ofse's 
Houston Oil Co. of Texas v. Brown, 
(Civ.App.) 202 S.W. 102 [cert den 
40 S.Ct. 9, 250 U.S. 659, 68 L.Ed. 1194]; 
Panhandle & S. F. Ry. Co. v. Morri- 
son, (Civ.App.) 191 S.W. 138; City of 
El Paso'v. Wiley, (Civ.App.) 180 S.W. 
661; Houston & T. C. R. Co. v. Lind- 
sey, (Civ.App.) 175 S.W. 708; Bry- 
son v. Moore, (Civ.App.) 157 S.W. 233; 
Jacksonville Ice & Blectric Co. v. 
Moses, 134 S.W. 379, 63 Tex.Civ.App. 
496; City of Victoria v., Victoria 
County, (Civ.App.) 115 S.W. 67 [rev 
128 S.W. 109, 103 Tex. 477]; Galves- 
ton, ete., R. Co. v. Fitzpatrick, (Civ. 
App.) 91 S.W. 355; Missouri, ete., R. 
Co. v. Purdy, (Civ.App.) 83 S.W. 37 
[rev on other grounds 86 S.W. 321, 
98 Tex. 557]; Davis -v. Bingham, (Civ. 
App.) 56 S.W. 132. 


Utah.—Valiotis v. Utah-Apex Min- 
ing Co., 184 P. 802, 55 Utah 151; Con- 
die v. Rio Grande Western R. Co., 
97 P. 120, 34 Utah 237. 


Vt.—Maidment v. Frazier, 
987, 90 Vt. 520; 
v. Village of Morrisville, 95 A. 
89. Vt. 393. 


Va.—Bradshaw v. Booth, 105 S.E. 
555, 129 Va. 19; City of Charlottes- 
ville v. Jones, 97 S.E. 316, 123 Va. 
682; New York, etc., R. Co. v. Thom- 
as, 24 S.E. 264, 92 Va. 606. 


W.Va.—Cain v. Kanawha Traction 
& Electric Co., 102 S.E. 119, 85 W.Va. 
434; Daniels v. Charles Boldt Co., 88 
S.E. 613, 78 W.Va. 124. 


Wis.—Mickuczauski +v. Helmholz 
Mitten Co., 134 N.W. 369, 148 Wis. 
153; Hackett v. Wisconsin Cent. Ry. 
Co., 124 N.W. 1018, 141 Wis. 464; 
Barndt v. Frederick, 47 N.W. 6, 78 
Wis. 1, 11 L.R.A. 199; Watson v. 
Milwaukee, etc., R. Co., 15 N.W. 468, 
57 Wis. 3382. 


fa] Reason for rule.—If the court 
selects or makes special mention of 
some alleged fact or feature of the 
testimony and instructs on its legal 
effect, this particular phase of the 
case is thereby ‘given undue promi- 
nence, and may work substantial in- 
justice. Gray v. Chicago, R. I. & P. 
Ry. Co., 139 N.W. 934, 160 Iowa 1. 


[b] Rule applied: (1) Where the 
evidence was circumstantial and con- 
flicting. Kerr v. Coberly, 105 P. 520, 
81 Kan. 376. (2) Where the evidence 
was not determinative of the issue. 
Sega ee v. Morrisville, 95 A. 810, 98 
Viti 393. 


{c] Parties as disentitled to have 
jury instructed “to find” particular 
fact.—Penney v. Warren, 115 So. 16, 
217 Ala. 120. To same effect Mahoney 
v. Boston Hlevated Ry. Co., 171 N.E. 
662, 271 Mass. 274. 

[d] Copies of excerpts from opin- 
ion of former case (1) were properly 
refused when requested as instruc- 
tions as giving undue prominence to 
particular phases of the _ evidence. 
Southern Ry. Co. v. Hayes, 73 So, 945, 
198 Ala. 601. (2) Reading from opin- 
ions generally see supra § 597. 

[e] Letter of proponent which 
contestants introduced as showing his 
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intent to exert undue influence should 
not be singled out by the instructions. 
In re Eveleth’s Will, 157 N.W. 257, 
177 Iowa 716. 


{f] Inference of condemnatory 
fraud.—Refusal of requested instruc- 
tions that condemnatory fraud could 
not be inferred from particular items 
of evidence which might have been 
given, was not error as it is largely 
within the discretion of the trial 
judge to emphasize specific facts in 
this way. Arnold v. Horrigan, 238 F. 
SOO oC. nw il os 


[g] Requested instructions prop- 
erly refused.—(1) As to recording of 
partnership agreement. Mizell _ v. 
Sylacauga Grocery Co., 106 So. 858, 
214 Ala. 204. (2) Advising jury of 
effect of particular acts which con- 
stituted the cynosural facts of the 
case. De War v. First Nat. Bank, 
171 P. 1106, 88 Or. 541. (3). Stating 
that jury “can look to” certain evi- 
dence, or “may look to” a particular 
fact. Dillworth v. Holmes Furniture 
& Vehicle Co.,.73 So. 288, 15 Ala.App. 
340. (4) Stating that ‘Jury may look 
to the fact, if it be a fact.” Penney 
v. Grant, 79 So. 271, 16 Ala.App. 570. 


[h] Requests held bad as to par- 
ticular issues.—(1) Testamentary in- 
capacity. Healea v. Keenan, 91 N.E. 
646, 244 Ill. 484. (2) Testamentary 
capacity. Dersis v. Dersis, 98 So. 27, 
210 Ala. 308. (3) Undue influence as 
to will. Miller v. Whittington, 80 So. 
499, 202 Ala. 400. (4) Incapacity to 
make deed. Gray v. Allen, (Tex.Civ. 
App.) 269 S.W. 510. (5) Incapacity 
to give note. Ewert v. Chirpich, 211 
N.W. 306, 169 Minn. 386. (6) Partic- 
ular facts indicative of testamentary 
incapacity. Kast v. Turley, 149 A. 
O73. til Conne)253--7°CU).  haleitvero e 
testatrix’s declaration that she omit- 
ted relatives from will because they 
were already provided for. Kast v. 
Turley, supra. (8) Right to dispose 
of property in determining testamen- 
tary capacity. Hamner v. Edmonds, 
36 S.W.(2d) 929, 327 Mo. 281. (9) 
Claim in determination of adverse 
possession. Stark v.: Hardy, (Tex. 
Civ.App.) 19 S.W.(2d) 894 [set aside 
(Commn.App.) 29 S.W. 967]. To 
same effect Phipps v. Stancliff, 245 P. 
508, 118 Or. 32. (10) Consideration 
of occupation and use of farm with- 
out finding fault, as evidence that suit 
was not brought in good faith. Maid- 
ment vy. Frazier, 98 A. 987, 90 Vt. 
520. (11) Considering fact that a 
certain person signed a deed as wit- 
ness as evidence as to delivery of 
deed. Rickert v. Tonart, 56 So. 708, 
174 Ala, 107. (12) Showing by one 
paragraph of alleged contract, effect 
of receipted bills, and strength of 
release as evidence. Rosenthal v. 
Green, 141 N.E. 863, 247 Mass. 153. 
(18) Consideration of judgment of in- 
ferior court in determination of prob- 
able cause. Sandlin v. Anders, 65 So. 
376, 187 Ala. 478. (14) As to exist- 
ence and extent of agency. Georgia 
Ry. & Power Co. v. Head, 116 S.E. 
620, 155 Ga. 337. (15) Consideration 
of effect of rains and weather in de- 
termining character of cotton. . J. T. 
Fargason Co. v. Driver, 284 S.W. 20, 
171 Ark. 15. (16) Value of damaged 
property. Southern Ry. Co. v. Bailey, 
140 So. 408, 224 Ala. 456. (17) Mar- 
ket value. Herzberg v. Riddle, 54 So. 
635, 171 Ala. 368. (18) Boma fide 
holder of notes. Holland Banking 
Co. v. Booth, 180 S.W. 978, 121 Ark. 
171. (19) Presumption of law as to 
marriage. Carter v. Gaines, 87 So. 
109, 204 Ala, 640. (20) Contract of 
employment. Hatfield v. Swift, 161 
S.W. 359, 174 Mo.App. 705. 


[i] Requests held bad in particu- 
lar actions as emphasizing (1) con- 
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sideration of political influence in se- 
curing cancellation of government 
contract. Frenkil v. Hagan, 125 A. 
909, 146 Md. 94. (2) Particular facts 
as basis of recovery for breach of 
contract. Robbins v. Plant, 297 S.W. 
1027, 174 Ark. 639, 59 A.LAR. 1128. 
(3) Duty of plaintiff to procure mon- 
ey by defendant’s plan in an action 
for breach of contract. Middendorf, 
Williams & Co. v. Alexander Milburn 
Co., 113 A. 348, 187 Md. 583. (4) Part 
of written contract. Lucas E. Moore 
Stave Co. v. Woodley, 105 So. 878, 213 
Ala. 570. (5) Evidence that extras 
were not charged until controversy 
over contract arose. McKinnon Boil- 
er & Machine Co. v. Central Michigan 
Land: Co., 120 N.W. 26, 156 Mich. 11. 
(6) Business experience in an action 
to recover balance due on building 
contract. Michaels v. Pinten, 175 N. 
W. 465, 208 Mich. 455. (7) Presents 
given and expression of endearing 
terms in action for breach of mar- 
riage contract. Holmes v. Anderson, 
198 N.W. 544, 50 N.D. 959. (8) Par- 
ticular statements as not amounting 
to refusal to accept premium or waiv- 
er thereof in an action of a life insur- 
ance policy. Commonwealth Life 
Ins. Co. of Louisville, Ky. v. Roy, 86 
So. 520, 17 Ala.App. 434 [cert den 86 
So. 522, 204 Ala. 560]. (9) Negotia- 
tions and elements necessary to war- 
rant recovery of commissions by a 
broker. Moffet v. Butler Mfg. Co., 
(Mo.) 46 S.W.(2d) 869. (10) Deterio- 
ration from delay in using it in action 
for breach of warranty for rope. 
Metropolitan St. Ry. Co. v. Broder- 
rick Rope Co., (Mo.App.) 182 S.W. 
765. (11) Particular acts as not 
constituting fraud in an action by the 
indorsee of a draft given by the ac- 
ceptor for goods sold. Stouffer v. 
Alford, 78 A. 387, 114 Md. 110. (12) 
Particular causes of damages in job- 
ber’s action against manufacturer for 
defective face powder. Dick v. Puri- 
tan Pharmaceutical Co., (Mo.App.) 46 
S.W.(2d) 941. (13) Time complaint 
was made in determination of wheth- 
er defect existed in goods at time of 
sale. W. T. Adams Mach. Co. v. Tur- 
ner, 50 So. 308, 162 Ala. 351, 136 Am. 
S.R. 28. (14) Portions of alleged 
libelous letter, Cornell v. A. C. L. 
Haase & Sons Fish Co., 257 S.W. 760, 
802 Mo. 48. (15) Presumption of le- 
gality of marriage in ejectment pro- 
ceeding. Carter v. Gaines, 87 So. 109, 
204 Ala. 640. (16) Particular act of 
wife’s father-in-law in an action by 
her against husband’s relatives for 
alienation of his affections. Brown- 
ing v. Browning, (Mo.App.) 41 S.W. 
(2d) 860. (17) Continuous possession 
in action to try title defended by ad- 
verse possession. City of El Paso v. 
Wiley, (Tex.Civ.App.) 180 S.W. 661. 
(18) Right of assignee of note to re- 
ly on recitals of deed of trust if he 
did not know note was given for loan. 
Quinn v. Van Raalte, 205 S.W. 59, 276 
Mo. 71. (19) Practical construction 
of parties, and the respective rights 
by their actions, in an action by a 
town against a county involving the 
extent of a site dedicated by the town 
for a courthouse. City of Victoria v. 
Victoria County, (Civ.App.) 115 S.W. 
67 [rev on other grounds 128 S.W. 
109, 103 Tex. 477]. (20) Smell and 
_taste of oysters and eggs in action 
for illness caused by eating deleteri- 
ous foods. Louisville & N. R. Co. v. 
Travis, 68 So. 342, 192 Ala. 453. (21) 
Particular claims as to chattels sold 
in an action of detinue. Kern v. Cox, 
52 So. 401, 167 Ala. 639. (22) Testi- 
mony in an action against an irriga- 
tion company for failure to furnish 
water. Meservy v. Idaho Irr. Co., 217 
P. 595, 37 Idaho 227. (23) Evidence 
requiring verdict: for defendant in 
malicious prosecution action. Nixon 
vy. Sampson, 110 So. 700, 215 Ala. 368. 
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(34) Telegram as not being notice of 
intention on issue of buyer’s right 
to recoup for seller’s nondelivery. 
Johnson-Brown Co. v. Dominey Prod- 
uce Co., 102 So. 606, 212 Ala. 377. 
(25) Plaintiff's affidavit in replevin. 
Jenkins v. Quick, 151 S.W. 1021, 105 
Ark. 467. (26) That insured was 
seen alive after a particular date in 
an action on a life insurance policy. 
Springmeyer v. Sovereign Camp, 
Woodmen of the World, 143 S.W. 872, 
163 Mo.App. 338. (27) Insufficiency 
of bookkeeper’s statement that com- 
pany would stand good for feed fur- 
nished. Southern Bauxite Co.  v. 
Brown-Pearson Cash Feed Store, 288 
S.W. 377, 172 Ark. 117. (28) Evidence 
as to whether certain portion of burn- 
ed store could contain certain amount 
of goods. Silverstone v. Londgn As- 
sur. Corporation, 153 N.W. 802, 187 
Mich. 333. 

[i] Requests in actions for negli- 
gence and personal injuries held bad 
as emphasizing—(1) Acts of fireman 
as showing that he unnecessarily ex- 
posed himself to unknown danger. 
Hackett v. Wisconsin Cent. Ry. Co., 
124 N.W. 1018, 141 Wis. 464. (2) Cir- 
cumstance in the evidence. Sullivan 
v. Capital Traction Co., 34 App.D.C. 
358. (3) Act of alleged negligence on 
which plaintiff must rest. Davis v. 
Hagen, 233 P. 671, 106 Okl. 167. (4) 
Fact upon which jury could find de- 
ceased negligent. Fowler v. Chicago 
City Rys. Co., 207 Ill.App. 430 [aff 
120 N.E. 625]. (5) Fact that deceas- 
ed wagon driver was riding on a 
plank, as negligence. Fowler v. Chi- 
cago City Rys. Co., 207 Ill.App. 430 
[aff 120 N.E. 635]. (6) Abandoned 
specifications of negligence. Gold- 
man y. Terminal Railroad Ass’n of 
St. Louis, (Mo.App.) 39 S.W.(2d) 801. 
(7) That jury could not look to neg- 
ligence charged in failing to stop en- 
gine if plaintiff was struck at cross- 
ing before crew knew of his approach. 
Davis v. Smitherman, 96 So. 208, 209 
Ala. 244. (8) Rate of speed of street 
car. McNeil v. Middlesex & B. St. Ry. 
Co., 123 N.E. 676, 283 Mass. 254. (9) 
Consideration of general custom as to 
use of spark arresters in determina- 
tion of negligence. Maris v. H. Crum- 
mey, Inc., 204 P. 259, 55 Cal.App. 573. 
(10) Negligence in not having release 
read as not estopping plaintiff from 
asserting fraud. Farwark v. Chicago, 
M. & St. P. Ry. Co., 211 N.W. 875, 202 
Iowa 1229. (11) Contributory negli- 
gence. Jacksonville Ice & Electric 
Co. v. Moses, 134 S.W.°379, 63 Tex.Civ. 
App. 486. (12) Acts as constituting 
negligence. Boston Elevated Ry. Co. 
v. Teele, 248 F. 424, 160 C.C.A. 4384. 
(13) Parts of plaintiff's conduct as 
contributory negligence. Lowenstein 
V55 MiSsourie Pac. RY. nCO. lion Save 
430, 134 Mo.App. 24. (14) Special 
charge on _ contributory negligence. 
Bryson v. Moore, (Tex.Civ.App.) 157 
S.W. 233. (15) Particular circum- 
stances or evidence in determining 
contributory negligence. Incorporat- 
ed Town of Wetumka v. Burke, 211 P. 
522, 88 Okl. 186. (16) Improper dec- 
laration of contributory negligence. 
Southern Pxpress Co. v. Roseman, 91 
So. 612, 206 Ala. 681. (17) Admis- 
sions of plaintiff as to contributory 
negligence. Costello v, Kansas City, 
219 S.W. 386, 280 Mo. 576. (18) Par- 
ticular thing that, as contributory 
negligence, would prevent recovery. 
Martini v. Donk Bros. Coal & Coke 
Co., 169 Ill.App. 139. (19) Failing to 
see car by person crossing street. 
Quinlan v. Nawn Contracting Co., 126 
N.E. 369, 235 Mass. 190. To same ef- 
fect Neafsey v. Szemeta, 126 N.B. 368, 
235 Mass. 160. (20) Defining act of 
God and instructing as to nonliability 
of warehousemen for goods destroyed 
by such an act without contributory 
negligence. Longwell Transfer v. El- 
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liott, (Tex.Civ.App.) 267 S.W. 346. 
(21) Conditions of machinery and 
conduct of plaintiff as assumption of 
risk, ‘and contributory negligence. 
Lohmeyer v. St. Louis Cordage Co., 
119 S.W. 49, 137 Mo.App. 624 [transf 
from Sup. Ct. 113 S.W. 1108]. (22) 
Street car as entitled to right of way 
and precedence at crossing. Rupner 
v: Cedar Rapids & Iowa City Ry. & 
Light Co., 159 N.W. 1048, 178 Iowa 
615. (23) Duties of fire boss as to 
injured miner. Sloss-Sheffield Steel & 
Iron Co. v. Jones, 91 So. 808, 207 Ala. 
7. (24) Switching crew’s duty as be- 
ing only use of ordinary care. Gal- 
veston, H. & S. A. Ry. Co. v. Andrews, 
(Tex.Civ.App.) 291 S.W. 590. (25) 
That workman employed in unfinish- 
ed building must use greater dili- 
gence than where building is complet- 
ed. Arnold v. Graham, 272 S.W. 90, 
219 Mo.App. 249. (26) Certain facts 
as to operation of automobile. Con- 
ant v. Constantin, 141 N.B. 587, 247 
Mass. 76. (27) Duty of pedestrian 
approaching railroad crossing to stop, 
look, and listen. Louisville & N. R. 
Co. v. Ueltschi, 97 S.W. 14, 29 Ky.L. 
1136. (28) Care required of aged per- 
son of impaired faculties. City of 
Charlottesville v. Jones, 97 S.E. 316, 
123 Va. 682. (29) Incumbency on de- 
ceased to have exercised increased 


care. Illinois Cent. R. Co. v. Out- 
land’s Adm’x, 170 S.W. 48, 160 Ky. 
714. (80) Necessity of finding that 


driver took hands off wheel, which 
was direct or contributing cause of 
accident. Bruce v. Johnson, (Mass.) 
178 N.E. 518. (31) Proximate cause. 
Birmingham Ry., Light & Power Co. 
v. Hunnicutt, 57 So. 262, 3 Ala.App. 
448. (32) Locus of occurrence of ac- 
cident. Rugenstein vy. Ottenheimer, 
140 P. 747, 70 Or. 600. (338) Plaintiff’s 
familiarity with unsafe location as 
rendering necessary his showing the 
condition with respect to established 
use of highway. Earp v. Phelps, 87 
A. 806, 120 Md. 282. (34) Knowledge 
of plaintiff’s agent of defective con- 
dition of car as precluding recovery 
for injuries to cattle in shipment. 
Nashville, C. & St. L. Ry. v. Hinds, 
60 So. 409, 9 Ala.App. 584. (35) Par- 
ticular evidence in an action for 
rough handling and delay in shipment 
of cattle. Houston & T. C. R. Co. v. 
Lindsey, (Tex.Civ.App.) 175 S.W. 708. 
(36) Certain facts claimed as excuse 
for failure to deliver live stock. Pan- 
handle & S. F. Ry. Co. v. Morrison, 
(Tex.Civ.App.) 191 S.W. 138. (37) 
Fact that automobile was being op- 
erated at negligent rate of speed as 
not authorizing recovery. Barbour v. 
Shebor, 58 So. 276, 177 Ala. 304. (38) 
Nature of injuries as to measure of 
damages. Panhandle & S. F. Ry. Co. 
v. Vaughn, (Tex.Commn.App.) 222 S. 
W. 206 [aff (Civ.-App.) 191 S.W. 142]. 
(39) Pain and suffering on punitive 
damages, Alabama: Power Co. v. 
Goodwin, 106 So. 239, 214 Ala. 15. 
(40) Warning of person to plaintiff 
not to proceed in attempting to cross 
railroad tracks. Boyce v. Chicago & 
A. Ry. Co., 96 S.W. 670, 120 Mo.App. 
168, (41) Finding for defendant in 
malpractice suit if leg fracture was 
closed. Boston v. Fountain, 166 N.E. 
726, 267 Mass. 196. (42) Finding for 
defendant if he had accepted Work- 
men’s Compensation Act. Daniels v. 
Charles Boldt Co., 88 S.E. 613, 78 W. 
Va. 124. (48) Evidence in action for 
injuries to servant. Little Cahaba 
Coal Co. v. Gilbert, 59 So. 445, 178 Ala. 
515. (44) Physical disabilities and 
infirmities. Geary v. City of Chicago, 
161 Ill.App. 461. (45) Age of plain- 
tiff. Birmingham Ry., Light & Power 
Co. v. Donaldson, 68 So. 596, 14 Ala. 
App. 160. (46) Ability of deceased to 
have avoided accident. Thompson v. 
Town of Ft. Branch, (Ind.) 178 N.E. 
440. (47) Absence of evidence as to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rect as legal propositions.? 


reasonable certainty as to cause of 
death. Burtch v. Wabash Ry. Co., 
(Mo.) 236 S.W. 338. (48) Refusal to 
submit to medical examination. 
Simpson v. Peoria Ry. Co., 179 Ill. 
App. 307. (49) Emancipation of son 
in action for injuries to minor. 
Huntsville Knitting Mills v. Butner, 
76 So. 54, 200 Ala. 288. (50) Dog’s 
well- known agility in avoiding inju- 
ry, and its superior instinct. Louis- 
ville & N. R. Co. v. Watson, 94 So. 551, 
208 Ala. 319. (51) Circumstances of 
little or no controlling effect. Draves 
v. Minneapolis & St. P. Suburban R. 
Co., 172 N.W. 128, 142 Minn. 321. (52) 
Evidence in action for injuries due to 
mule’s being frightened at tractor 
left overturned by roadside. Shelby 
Iron Co. v. Morrow, 99 So. 643, 211 
Ala. 125. (53) Defendant’s experience 
as reasonably prudent core-drilling 
operator. Daly v. Gypsy Oil Co., 300 
P. 1099, 183 Kan. 551. (54) Portions 
of the evidence where fireman was 
thrown from apron of locomotive 
while rounding a curve. Watkins v. 
Boston & M. R., 146 A. 865, 84 N.H. 
124 [cert den 50 S.Ct. 35, 280 U.S. 
584, 74 L.Ed. 633]. (55) Condition 
of machine by which its operator was 


injured. Mickuczauski v. Helmholz 
Mitten Co., 134 N.W. 369, 148 Wis. 
1533 (56) Conditions of joist in 


floor which gave way. Killion v. 
King Lumber Co., (Mo.App.) 16 S.W. 
(2d) 730. (57) Registration of de- 
eedent as guest in hotel as not of 
itself resting presumption that de- 
fendant nor his servants knew that 
decedent was asleep when fire broke 


out. West v.Spratling, 86 So. 32, 204 
Ala. 478. (58) Danger in remaining 
on roof. Louisville & N. Co. v. 


R. 

Handley, 56 So. 539, 174 Ala. 593. 
(59) Skill and propriety of process 
employed by veterinary surgeon. 
Staples v. Steed, 60 So. 499, 6 Ala. 
App. 594. (60) Justification for firing 
pistol which frightened plaintiff's 
wife and caused her to miscarry. Al- 
abama Iron & Fuel Co. v. Baladoni, 
Kors 0.02 05,245 Alar App. fs LOnn (64>) 
Duty not to disregard particular tes- 
timony unless contradicted. Missouri 
Pac. R. Co. v. Womack, 47 S.W.(2d) 
30, 185 Ark. 299. (62) That certain 
testimony could not be arbitrarily 
disregarded. St. Louis-San Francisco 
Ry. Co. v. Haynes, 5 S.W.(2d) 737, 177 
Ark. 104. (63) Absence of necessity 
for jury to accept or be bound by 
certain evidence. Carroll v. Boston 
Elevated Ry. Co., 86 N.E. 793, 200 
Mass. 527. (64) Insufficiency of 
truck’s having defendant’s name on 
it to show that it was being operated 
by his servant when plaintiff was in- 
jured. Tetreault v. Smedley Co., 71 
A. 786; 81 Conn. 556. (65) Station 
agent’s failure to report accident. 
Landrum y. St. Louis & S. F. R. Co., 
112 S.W. 1000, 132 Mo.App. 717. (66) 
Manufacture of bread and finding of 
foreign substances therein. Tons- 
man yv. Greenglass, 142 N.E. 756, 248 
Mass. 275. 

Requests for a failure to give in- 
structions as affecting right to new 
trial see Appeal and Error §§ 754-758. 


1. Iowa.—Hanrahan v. O'Toole, 
117 N.W. 675, 139 Iowa 229. 


Neb.—South Omaha v. Wrzensinski, 
92 N.W. 1045, 66 Neb. 790. 


N.H.—Davis v. Concord, etc., R. Co., 
44 A. 388, 68 N.H. 247. 

Tex.—Gray v. Burk, 19 Tex. 228. 

Wis.—Warden v. Miller, 87 N.W. 
828, 112 Wis. 67. 
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A trial judge is under 
no obligation to single out any phase of the case 
and lay on it a disproportionate emphasis as com- 
pared with other matters involved in, and necessary 
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2.° Ark.—Robbins v. Plant, 297 S. 
W. 1027, 174 Ark. 639, 59 A.L,R. 1128. 


Conn.—Pratt v. Dunlap, 82 A. 195, 
85° Conn. 180; Tetreault v. Connecti- 
cut Co., 71 A. 786, 81 Conn. 556. 


Mass.—Jenkins v. North Shore Dye 
House, 178 N.E. 644; Baker v. Rat- 
kiewicz, 175 N.E. 635, 275 Mass. 174; 
Barrett v. Checker Taxi Co., 160 N. 
KH. 792, 263 Mass. 252; Selectmen of 
Wakefield v. Judge of First Dist. 
Court of Eastern Middlesex, 160 N.E. 
427, 262 Mass. 477; Waverly Lumber 
Co. v. Piantedosi, 160 N.E. 268, 262 
Mass. 377; Glass v. Metropolitan Life 
Ins, Co., 154 N.E. 563, 258 Mass, 127; 
Taylor v. Creeley, 152 N.E. 3, 257 
Mass. 21; Morrissey v. Connecticut 
Valley St. Ry. Co., 124 N.H. 435, 233 
Mass. 554; Barker v. United States 
Fidelity & Guaranty Co., 117 N.E. 894, 
228 Mass. 421; Jacobsen vy. Simons, 
111 N.E. 46, 222 Mass. 449; Poole v. 
Boston & M. R. R., 102, N. Es 948,216 
Mass. 12; O’Brien vy. Shea, 95 N.E. 
99, 208 Mass. 528, Ann.Cas.1912A 1030; 
Herlihy v. Little, 86 N.E. 294, 200 
Mass. 284; Pierce v. O’Brien, 75 N.E. 
61, 189 Mass. 58. 


Pa.—Melvin v. Melvin, 
130 Pa. 6. 


Tex.—Hamilton Compress Co. v. 
Lawson, (Civ.App.) 175 S.W. 474; 
Galveston, H. & S. A. Ry. Co. v. Sam- 
ple, (Civ.App.) 145 S.W. 1057. 


Vt.—Drown v. New England Tel., 
etc.s Co970 A, 595, 81 Vtesbs. 


Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082. 


In criminal cases see Criminal Law 
§§ 2479, 2480. 


[a] Court is not required to give 
all charges requested (1) where so 
to do would give undue emphasis to 
particular issues. Galveston, H. & 

A. Ry. Co. v. Sample, (Tex.Civ. 
App.) 145 S.W. 1057. (2) “The de- 
fendant could require the judge to 
single out the circumstances favor- 
able to the defence and instruct the 
jury to consider these.” O’Brien v. 
Shea, 95 N.E. 99, 100, 208 Mass. 538, 
Ann.Cas.1912A 1030. To same effect 
Melvin v. Melvin, 18 A. 920, 130 Pa. 6. 


[b] Rule stated.—(1) A defend- 
ant is not entitled to select a single 
allegation of the petition and require 
the court to charge that, to recover, 
plaintiff must have established it by 


18 A. 920, 


a preponderance of the _ evidence. 
Hamilton Compress Co. v. Lawson, 
(Tex.Civ.App.) 175 S.W. 474. (2) “It 


is not within the province of the 
court to emphasize the argumentative 
points advanced by counsel on either 
side by making them the subject of 
specific reference in its charge.” 
Butler & Henry v. Taylor, (Iowa) 192 
N.W. 851. (3) “This court has fre- 
quently said that the trial court is 
not required to single out facts and 
make the verdict of the jury depend- 
ent upon whether they are true or 


not.” Robbins v. Plant, 297 S.W. 
1027, °1030; 174 Ark. 6389, 59 A.L.R. 
1128. (4) “The judge was not bound 


to instruct in regard to a particular 
fact when other facts were also to be 
considered in reaching a conclusion.” 
Waverly Lumber Co. vy. Piantedosi, 
160 N.E. 268, 262 Mass. 377, 382. 


[ec] Rule applied to (1) evidence 
of auditor’s report. Barker v. United 
States Fidelity & Guaranty Co., 117 
N.H. 894, 228 Mass. 421. (2) Moral 
or other aspects of a particular prop- 
osition. Jones v. Monson, 119 N.W. 
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to, a proper consideration of the ease;? to the con- 
trary, an instruction should not give undue promi- 
nence to particular matters by singling them out 
for special consideration,* or by repetition thereof,* 


179, 187 Wis. 478, 129 Am.S.R. 1082. 
(3) Particular facts apart from oth- 
ers as constituting the care which 
either plaintiff or defendant was re- 
quired to use. Case v. Chicago Great 
Western Ry. Co., 126 N.W. 1037, 147 
Iowa 747. (4) Whether plaintiff 
looked for approaching street car in 
either direction, and that defendant’s 
car went a certain distance before 
stopping. Morrissey v. Connecticut 
Valley St. Ry. Co., 124 N.E. 435, 233 
Mass. 554. 


[d] Ruling need not be given on 
part of evidence. Barrett v. Checker 
Taxi Co., 160 N.E. 792, 263 Mass. 252; 
Selectmen of Wakefield v. Judge of 
First Dist. Court of Bastern Middle- 


sex, 160 N.E. 427, 262 Mass. 477. 


3. Ala.—Birmingham Southern R. 
oo v. Cuzzart, 31 So. 979, 133 Ala. 


I1].—Illinois Cent. R. Co. v. Keegan, 
TW N.Y 321552170. 2 150° Laff 1226 0, 
App. 28]; Springfield Consol. R. Co. 
v. Gregory, 122 Ill.App. 607; Turner 
v. Righter, 120 Ill.App. 131; Beyer v. 
Martin, 120 Ill.App. 50; Chicago Un- 
ion Traction Co. vy. Shedd, 110 Ill. 
App. 400; Chicago Sanitary Dist. v. 
ae Pioneer Stone Co., 109 Ill. App. 


Mass.—Bennett v. Susser, 77 N.E. 
884, 191 Mass. 329. 


Minn.—Atwood Lumber Co. v. Wat- 
kins, 103 N.W. 332, 94 Minn. 464. 


Ohio.—Galvin v. Overback, 2 Ohio 
N:PIN-S. 63. 

W.Va.—Parfitt v. Sterling Veneer 
Gy easkel Co., 69 S.E. 985, 68 W.Va. 


And see supra text and note 98. 

[a] As misleading.—(1) Special 
charges which single out a special 
fact or facts on which plaintiff re- 
lies as misleading for tending to dis- 
tort such fact or facts in the estima- 
tion of the juny. Galvin v. Overback, 
2 OhioN.P.N.S. 63. (2) Misleading in- 
structions generally see supra § 599. 


[b] Instructing on hypothesis 
erected.—‘‘An instruction cannot take 
only a portion of the facts involved 
in a case under the evidence, and 
erect a hypothesis upon them only,. 
disregarding others, and tell the ju- 
ry, if that. hypothesis be true, to find 
accordingly, because that hypothesis 
is not-as broad as the scope of the 
evidence and the contention before 
the jury.” Parfitt v. Sterling Veneer 
& Basket Co., 69 S.E. 985, 991, 68 W. 
Va. 438. 


4. Ga.—Richards v. Harpe, 155 S. 
E. 85, 42 Ga.App. 128. 


Idaho.—Quillin v. 
P. 740, 42 Idaho 522. 


Ky.—Louisville & N., R. Co. v. 
Lynch, 126 S.W. 362, 137 Ky. 696. 


Mo.—Rice v. Jefferson City Bridge 
& Transit Co., 216 S.W. 746; Fantroy 
v. Schirmer, (App.) 296 S.W. 235. 


Nev.—Mendes v. Kyle, 16 Nev. 369. 


Tex.—Owens v. Navarro oe 
Levee Improvement Dist. No. 
(Commn.App.) 281 S.W. 577 Loontified 
questions answered (Commn.App.) 
280 S.W. 532]; Missouri, K. & T. Ry. 
Co. of Texas v. Brown, (Civ. App.) 147 
S.W. 1177; McCullough Hardware Co. 
v. Burdett, (Civ.App.) 142 S.W. 612; 
Dye v. Chicago, R. I. & G. Ry. Co., 127 
S.W. 8938, 59 Tex.Civ.App, 614. 


[a] Repeatedly emphasizing that 
burden of proof was on plaintiff (1) 


Colquhoun, 247 


‘was error. 
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and the rule that the court must instruct on all 
substantial issues,° or that it is a litigant’s right to 
have presented in an affirmative form any group 
of facts constituting a defense,® does not authorize 
or require the giving of charges on each separate 
Although the court should not refer to facts 
as being “important,” use of the term is not mis- 
leading where it is used a number of times in the 
and, where a re- 
quest singled out only one or two circumstances from 
many bearing on the question involved, whether or 
not it should be given was held to be entirely with- 
Such instructions 
are objectionable as being argumentative,® and the 
rule condemning them is especially applicable where 
the facts singled out are not controlling,!® or where 


fact. 


instructions for both parties ;’ 


in the discretion of the court.§ 


as erroneous. Richards v. Harpe, 155 
S.E. 85, 42 Ga.App. 123; Fantroy v. 
Schirmer, (Mo.App.) 296 S.W. 235; 
Owens v. Navarro County Levee Im- 
provement Dist. No. 8, (Tex.Civ.App.) 
281 S.W. 577 [certified questions an- 
swered (Commn.App.) 280 S.W. 532]. 
(2) In an action for negligent death, 
wherein proximate cause was a very 
material issue, and the evidence 
thereon was conflicting and consisted 
largely of opinions of experts, and 
the court repeatedly told the jury 
that the burden was on plaintiff to 
prove that defendant’s negligence, if 
any, was the proximate cause of 
death. Dye v. Chicago, R. I. & G. Ry. 
Co., 127 S.W. 898, 59 Tex.Civ.App. 614. 

[b] Defendant’s theory.—‘‘This 
group of instructions as a whole, by 
reason of their number and reitera- 
tions, gives undue emphasis to de- 
fendant’s theory that the deceased 
was a trespasser, and consequently 
that defendant owed him no duty 
until after he was actually seen by 
the motorman in a position of peril.” 
Rice v. Jefferson City Bridge & Trans- 
it Co., (Mo.) 216 S.W. 746, 753. 

[ec] Repeated use of “greatly” 
with reference to wound, injury, and 
suffering as erroneous. Louisville & 
N. R. Co. v. Lynch, 126 S.W. 362, 127 
Ky. 696. 

[d] Second direction of jury’s at- 
tention to fact testified to by witness 
McCullough Hardware 
Co. v. Burdett, (Tex.Civ.App.) 142 S. 
Ww. 612. 

[e] Repeated instructions on same 
proposition of law as prejudicial er- 
ror. Williams v. Stearns, 256 Ill.App. 
425, 

{f] Calling attention to same is- 
sue in several paragraphs of charge, 
and authorizing recovery thereon. 
Missouri, Keer Doyen COmOte Texas, 
v. Brown, (Tex.Civ.App.) 147 S.W. 
aaints 

{g] Reiteration of instruction on 
Jast clear chance.—Quillin v. Colqu- 
houn, 247 P. 740, 42 Idaho 522. 

5. G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 99 A. 
S76, 9A Vie Leh. 


See supra § 535. 


6. Mayfield v. 
App.) 164 S.W. 927; 
& O. Ry. Co. of Texas v. Meakin, 
(Tex.Civ.App.) 146 S.W. 1057; Mis- 
souri, K. & T. Ry. Co. of Texas v. 
Wasson Bros., 126 S.W. 664, 59 Tex, 
Civ.App. 239; Ft. Worth Belt Ry. Co. 
v. Johnson, 125 S.W. 387, 59 Tex.Civ. 
App. 105. 

[a] Bule applied.—While defend- 
ant railroad, sued for injuries to au- 
tomobilist at crossing, would be en- 
titled to group the several grounds 


Gause, (Tex.Civ. 
Kansas City, M. 
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close on a point 
error. 


low.+4 


relied on as establishing his plea of 
contributory negligence, which there 
was evidence tending to support in 
an affirmative form, it cannot require 
the trial court to emphasize by spe- 
cial charge each separate fact consti- 
tuting the group. Hines v. Hodges, 
(Tex.Civ.App.) 288 S.W. 349. 

7. Baker County v. Huntington, 87 
P, 1036, 89 P. 144, 48 Or. 593. 


8. Gunther v. Gunther, 
402, 181 Mass. 217. 

9. Martin v. Johnson, 89 Ill. 637; 
Hayes v. Moulton, 80 N.E. 215, 194 
Mass. 157; Reed v. Reed, 56 Vt. 492. 


Argumentative instructions gener- 
ally see supra § 594. 

10. McCartney v. McMullen, 38 Ill. 
237; Chicago City R. Co. v. Lowitz, 
119 Ill.App. 360 [aff 75 N.E. 755, 218 
Ill. 24]; Cleveland, etc., R. Co. v. 
Beard, 106 Ill.App. 486; Waverly v. 
Henry, 67 Ill.App. 407; Meachem vy. 
Hahn, 46 I1l.App. 144; Lauchheimer 
v. Saunders, 65 S.W. 500, 27 Tex.Civ. 
App. 484; Bice v. Wheeling Electri- 
cal Co., 59 S.H. 626, 62 W.Va. 685. 


11. Ala.—Alabama, ete., R. Co. v. 
Hill,_9 So. 722, 93 Ala. 514, 30 Am.S.R. 
65; McPherson v. Foust, 8 So. 193, 81 
Ala. 295; Adams vy. Thornton, 78 Ala, 
489, 56 Am.R. 49. 


D.C.—Bradford v. National Ben. 
Assoc., 26 App.D.C. 268. 


Ill.—Grube v. Nichols, 36 Ill. 92; 
Faulkner v. Birch, 120 Ill.App. 281. 

Mo.—Spohn vy. Missouri Pac. R. Co.; 
87 Mo. 74; Iron Mountain Bank v. 
Murdock, 62 Mo. 70; Meyer vy. Pacific 
R. Co.,, 45 Mo. 1137. 

Tex.—Farnandes v. Schiermann, 55 
S.W. 378, 23 Tex.Civ.App. 3438. 

W.Va.—Storrs v. Feick, 24 W.Va. 
606; McMechen v. MeMechen, 17 W. 
Va. 683, 41 Am.R. 682. 

12. Kankakee, etc., R. Co. v. Hor- 
an, 23 Ill.App. 259; Maxwell vy. Kent, 
39 S.E. 174, 49 W.Va. 542. 


13. Generally see supra §§ 759, 
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760. 
14. Sangster v. Hatch, 134 Ill.App. 
340; Atterbury v. Chicago,  etc., 


Short Line R. Co., 134 Ill.App. 330. 


15. Ala.—Fidelity & Deposit Co. 
of Maryland v. Torian, 127 So. 829, 
221 Ala. 131; Williams v. Hargett, 
116 So. 125, 217 Ala. 280; Boswell v. 
Thompson, 49 So. 738, 160 Ala. 306; 
Compton v. Smith, 25 So. 300, 120 
Ala. 238. 


Ark.—Hall v. Bowen-Oglesby Mill-! 
ing Co., 300 S.W. 412, 175 Ark. 699; 
Dyke Bros. v. Stokes, 272 S.W. 663, 
168 Ark. 943; St. Louis-San Fran- 
cisco Ry. Co. v. Kirkpatrick, 257 S.W. 
368, 162 Ark. 65; Clark Pressed Brick 
Co. v. Ainsworth, 194 S.W. 852, 129 


[§§ 601-602 


the court authorizes or directs the jury to reach 
certain conclusions from the evidence singled out 
if they believe it.+1 
is otherwise free from error, if the case is not 


However, where the record 


emphasized, there is no reversible 


Instruction invades province of jury’? where it 
singles out one established fact in the case, and 
informs the jury that from that fact alone as a 
matter of law a certain conclusion does not fol- 


[§ 602] (2) Instructions Not Violative of Rule. 
An instruction may state or call attention to par- 
ticular facts, matters or issues, without giving them 
undue prominence or emphasis,1® and an instruction 


Ark. 588; Waugh v. Cook, 167 S.W. 
103, 113 Ark. 127; Queen of Arkan; 
sas Ins. Co. v. Malone, 163 S.W. 771, 
111 Ark. 229. 


Cal.—Baillargeon v. Myers, 182 P. 
37, 180° Cal... 504;. Power v. Crown 
Stage Co., 256 P. 457, 82 Cal.App. 660. 


Colo.—Smillie v. De Mendoza, 190 
P. 533, 68 Colo. 461. 


Conn.—Mongillo v. New England 
Banana Co., 160 A. 433, 115 Conn. 112; 
Richard v. New York, N. H. & H. R. 
Co.. 1382 A. 451, 104 Conn. 229; Dwyer 
v. Redmond, 124 A. 7, 100 Conn. 393. 


Ga.—Brown v. Kendrick, 135 S.E. 
721, 168 Ga. 149; Roberts v. Groover, 
131 S.E. 158, 161 Ga. 414; Whitehead 
v. Malcom; 129 S.E. 769, 161 Ga. 55; 
Jenkins v. Lane, 115 S.H. 126, 154 Ga. 
454; Kay v. Benson, 108 S.E. 779, 152 
Ga. 185; Powell v. Powell, 107 S.E. 
520, 151 Ga. 533; City of East Point 
v. Christian, 151 S.E. 42, 40 Ga.App. 
633; EF. L. Allison & Co. v..McMath 
Plantation Co., 115 S.E. 916, 29 Ga. 
App. 414. 


Ill.—Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Chester v. Chicago, 
B. & Q. R. Co., 247 Ill. App. 505; Whit- 
tenberg v. Weber, 230 Ill.App. 315; 
Cyrulik v. Ritchey Coal Co., 215 Ill. 
App. 254; Shewbridge v. Chicago City 
Ry. Co., 188 Ill.App. 454; Harding v. 
St. Louis Nat. Stockyards, 149 Ill. 
App. 370 [aff 90 N.B. 205, 242 Ill. 444]. 


Ind.—Publie Utilities Co. v. Han- 
dorf, 112 N.B. 775, 185 Ind. 254; Mil- 
ler v. Rayburn, 117 N.E. 879, 67 Ind. 
App. 564. 


Iowa.—In re Workman’s Estate, 
156 N.W. 488, 174 Iowa 222; Scott v. 
Sovereign Camp of Woodmen of the 
World, 129 N.W. 302, 149 Iowa 562; 
Dow v. Des Moines City Ry. Co., 126 
N.W._ 918, 148 Iowa 429; Engvall v. 
Des Moines City Ry. Co., 121 N.w. 
12, 145 Iowa 560. 


Kan.—Beeler v. Continental Cas- 
ualty Co., 265 P. 57, 125 Kan. 441; Cit- 
izens’ State Bank of Elk City v. 
Straughn, 236 P. 119, 118 Kan. 482: 
Hotsapillar y. Superior Motor Co., 215 
P. 1114,: 113° Kan. 720; Grosse -v. 
Burkholder, 211 P. 115, 112 Kan. 406; 
Koontz v. Weide, 208 P. 651, 111 Kan. 
709; Bradshaw _v. Payne, 207 P. 802, 
111 Kan. 475; Bray v. St. Louis-San 
Francisco Ry. Co., 205 P. 1112, 111 
Kan. 60; Davies v. Lutz, 205 P. 637 
110 Kan. 657. 3 


Ky.—Sheetinger v. Dawson, 33 S. 
W.(2d) 609, 236 Ky. 571; Vandivier v. 
Tye, 21 S.W.(2d) 1006, 231 Ky. 630; 
Gill v. Sable Hide & Fur Co., 4 SW. 
(2d) 676, 223 Ky. 679; Herndon v. 
Kentucky Traction & Terminal Co., 
281 S.W. 1036, 214 Ky. 36; Tassone 
v. Goodin-Barney Coal Co., 272 S.w. 
12, 209 Ky. 84; South Covington & C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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St. Ry. Co. v. Miller’s Adm’x, 197 S. 
W. 408, 176 Ky. 701; Chesapeake & O. 
Ry. Co. v. Bland, 188 S.W. 498, 171 Ky. 
430; Louisville & N. R. Co. v. King’s 
Adm’r, 115 S.W. 196, 131 Ky. 347; 
Goldstein’s Adm’r vy. Louisville Ry. 
Co., 115 S.W. 194; Hummer v. Louis- 
ville, etc., R. Co., 108 S.W. 885, 128 
Ky. 486, 32 Ky.L. 1315. 


Md.—Miller v. Hall, 155 A. 327, 161 
Md. 111; Smith y. Shuppner, 93 A. 
514, 125 Md, 409. 


Mass.—Sawyer v. Worcester Con- 
. St. Ry., 120 N.E. 404, 231 Mass. 


Mich.—Taliaferro v. Pere Mar- 
quette Ry. Co., 228 N.W. 778, 249 
Mich. 281; In re Scholten’s Estate, 
206 N.W. 559, 233 Mich. 117;  Niman 
v. Detroit United Ry., 183 N.W. 48, 
214 Mich. 456; In re Warring’s Es- 
tate, 163 N.W. 50, 196 Mich. 720; Mey- 
ers v. Detroit & C. R. Co., 132 N.W. 
109, 166 Mich. 403. 


Minn.—Quinn-Sheperdson Co. v. 
United States Fidelity & Guaranty 
Co., 183 N.W. 347, 149 Minn. 261. 


Miss.—Gulf & S. I. R. Co. v. Mey- 
ers, 75 So. 244, 114 Miss. 458. 


Mo.—Stolovey v. Fleming, 8 S.W. 
(2d) 832, 328 Mo. 623; Neal v. Cald- 
well, 34 S.W.(2d) 104, 326 Mo. 1146; 
Smith v. Wells, 31 S.W.(2d) 1014, 326 
Mo. 525; Morton v. St. Louis-San 
Francisco Ry. Co., 20 S.W.(2d) 34, 323 
Mo. 929; Fowlkes v. Fleming, 17 S.W. 
(2d) 511, 322 Mo. 718; Kleinlein v. 
Foskin, 13 S.W.(2d) 648, 321 Mo. 887; 
Munday v. Knox, 9 S.W.(2d) 960, 321 
Mo. 168; Irons vy. American Ry. Ex- 
press Co., 300 S.W. 283, 318 Mo. 318; 
F. L. Dittmeier Real Estate Co. v. 
Southern Surety Co., 
Landau v. Travelers’ Ins. Co., 287 S. 
W. 346, 315 Mo. 760; Bollinger v. 
Curtis & Co. Mfg. Co., 249 S.W. 907; 
Moloney v. Boatmen’s Bank, 232 Ss: 
W. 133, 288 Mo. 435; Lewis v. Barnes, 
220 S.W. 487; Meriwether v. Publish- 
ers: Geo. Knapp & Co., 123 S.W. 1100, 
224 Mo. 617; Jackson v. Kansas City, 
ete., R. Co., 58 S.W. 32, 157 Mo. 621, 
80 Am.S.R. 650; State ex rel. High- 
way Commission of Missouri v. Wil- 
liams, (App.) 51 #£4S.W.(2d) 538; 
Wentzel v. Lake Lotawana Develop- 
ment Co., (App.) 48 S.W.(2d) 185; 
Robinson v. Ross, (App.) 47 S.W.(2d) 
122; Roberts v. Wilson, 33 S.W.(2d) 
169, 225 Mo.App. 932; Fischer v. Kan- 


sas City Public Service Co., (App.) 
19 S.W.(2d) 500; Nyberg v. Wells, 
(App.) 14 S.W. (2a) 1 559° Klein v. 


Curtis & Co. Mfg. Co., (App.) 10 S.W. 
(2d) 322; Bianchetti v. Luce, 2 S.W. 
(2d) 129, 222 Mo.App. 282; Rowley v. 


Niles, (App.) 1 S.W.(2d) 205; Chemi- 
cal Bldg. Bar Co. v. Werbe, (App.) 
263 S.W. 1035; Robb v. Bartels, 


(App.) 263 S.W. 1013; Wilkerson v. 
Hunt, (App.) 245 S.W. 615; Wall v. 
Weiler, (App.) 200 S.W. 731; O’Mal- 
ley v. Musick, 177 S.W. 749, 191 Mo. 
App. 405; Sterling v. Parker-Wash- 
ington Co., 170 S.W. 1156, 185 Mo.App. 
192; Meux v. Haller, 162 S.W. 688, 
179 Mo.App. 466; Booher v. Trainer, 
157 S.W. 848, 172 Mo.App. 376; Weav- 
er v. Rudasill, 154 S.W. 444, 172 Mo. 
App. 33; Haywood v. Kuhn, 151 S.W. 
204, 168 Mo.App. 56; Gillfillan v. 
Schmidt, 151 S.W. 161, 167 Mo.App. 


709; Lavery v. Metropolitan St. Ry. 
Co.,, (App.) 148 S.W. 472; Taylor v. 
Metropolitan St. Ry. Co., 148 S.W. 


470, 166 Mo.App. 131; Webb v. Bald- 
win, 147 S.W. 849, 165 Mo.App. 240; 
Oehler v. German American Ins. Co., 
139 S.W. 1177, 159 Mo.App. 692; Rol- 
lins v. Schawacker, 133 S.W. 409, 153 
Mo.App. 284; Kirn v. E. E. Souther 
Iron Co., 124 'S.W. 45, 146 Mo.App. 451. 

Neb.—Harris v. Harms, 181 N.W. 
158, 105 Neb. 375; Thomas v. Shea, 
134 N.W. 933, 90 ‘Neb. 823, Ann.Cas. 
1913B 695; Oldfather Vv. Ericsson, 112 
N.W. 356, 79 Neb. 1. 


289 S.W. 877; 
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! 
N.J.—Public Nat. Bank of New 
York y. Patriotic Ins. Co. of America, 
144 A. 566, 105 N.J.Law 477. 


N.C.—Lee v. Southern Ry. Co., 105 
S.E. 15, 180 N.C. 413; Lee v. Atlantic 
Coast Line R. Co., 97 S.E. 158, 176 
N.C. 95; Barnes v. Atlantic Coast 
Line R. Co.,.77 S.E. 855, 161. N.C, 581. 


N.D.—Powell v. Meiers, 209 N.W. 
547, 54 N.D. 336. 


Okl.—Mandler v. Harvey, 249 P. 
391, 119 Okl. 185; Norton v. Beydler, 
238 P. 856, 111 Okl. 79; Shefts v. 
King, 228 P. 961, 100 Okl. 153; Mis- 
souri, K. & T. Ry. Co. v. Lenahan, 206 
P. 233, 85 Okl. 290. 


Or.—Martin v. Oregon Stages, 277 
Ps .291,129 Or-435; 


Pa.—Muehlhof v. Reading Co., 162 
A. 827, 309 Pa. 17; Gallagher v. Hil- 
debrand, 132 A. 174, 285 Pa. 350. 


S.D.—Wiggins v. Pay’s Art Store, 
199 N.W. 122, 47 S.D. 443. 


Tenn.—Tennessee Cent. R. Co. v. 
Morgan, 175 S.W. 1148, 132 Tenn. 1. 


Tex.—Cameron Mill, etc., Co. v. An- 
derson, 81 S.W. 282, 98 Tex. 156, 1 L. 
R.A.N.S. 198 [aff 34 Tex.Civ.App. 105, 
78 S.W. 8]; Dallas Ry. & Terminal 
Co. v. Travis, (Civ.App.) 46 S.W.(2d) 
743; Payne v. Doubtful, (Civ.App.) 
236 S.W. 134; Bobbitt v. Bobbitt, (Civ. 
App.) 223 S.W. 478; Bradshaw v. 
Brown, (Civ.App.) 218 S.W. 1071; 
Southwestern Portland Cement Co. v. 
Challen, (Civ.App.) 200 S.W. 213; Rio 
Grande, Ea) Pi v& S.0 os. GRyaiCoinvi 
Starnes, (Civ.App.) 185 -S.W. 366; 
Talley v. Bailey, (Civ.App.) 181 S.W. 
2305 ht Wiorth . dc). Coe Vallone 
Alcorn, (Civ.App.) 178 S.W. 8383; 
Gulf, Cié7 JS. He Ry. CO. eV. ote wart, 
(Civ.App.) 164 S.W. 1059; Allison v. 
Arlington Heights Realty Co., (Civ. 
App.) 164 S.W. 1033; Missouri, K. & 
T. Ry. Co. of Texas v. Maples, (Civ. 
App.) 162 S.W. 426; Ft. Worth & D. 
C. Ry. Co. v. Wininger, (Civ.App.) 
151 S.W. 586; Delancey v. Missouri, 
K. & T. Ry. Co. of Texas, (Civ.App.) 
149 S.W. 259; Small v. San Antonio 
Traction Co., (Civ.App.) 148 S.W. 833; 
Wichita Falls Traction Co. v. Adams, 
(Civ.App.) 146 S.W. 271 [rev on other 
grounds 183 S.W. 155, 107 Tex. 612]; 
Gee v. Johnson, (Civ.App.) 142 S.W. 
625; Bangle v. Missouri, K. & T. Ry. 
Co. of Texas, (Civ.App.) 140 S.W. 374; 
Woodmen of the World v. McCoslin, 
126 S.W. 894, 59 Tex.Civ.App. 574; 
Nexas.& N..O. R..Co. v.; Bean; 119 'S; 
W. 328, 55 Tex. Ci App. 341; Hous- 
CON ecw en Ce Cor sy. Batchler, 
83 Sw. 902, aT Tex.Civ.App. 116; 
Weeks v. Texas Midland R. (OOF, 29 
Tex.Civ.App. 148, 67 S.W. 1071. 


Utah.—Peterson v. Richards, 272 P. 
229, 73 Utah 59; Stam v. Ogden Pack- 
ing & Provision Co., 177 P. 218, 53 
Utah 248; Moore vy. Utah-Idaho Cent. 
R. Co., 174 P. 8738, 52 Utah 373; Dim- 
mick v. Utah Fuel Co., 164 P. 872, 49 
Utah 430; Musgrave v. Studebaker 
Fae Co. of Utah, 160 P. 117, 48 Utah 

Va.—Adamson’s Adm’r v. Norfolk & 
Bey Tatton Co., 69 S.E. 1055, 111 Va. 


Wis.—Scheuer v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 333; Milwaukee Steel Type 
& Die Co. v. American Cent. Ins. Co., 
159 N.W. 938, 164 Wis. 298. 


[a] Rule applied to instructions 
as to: (1) Burden of proof. Powell 
v. Powell, 107 S.E. 520, 151 Ga. 533; 
Chester v. Chicago, B. & Q. R. Co., 247 
Tll.App. 505; Gulf & S. I. R. Co. v. 
Meyers, 75 So. 244, 114 Miss. 458; 
Oehler v. German American Ins, Co., 
139 S.W. 1177, 159 Mo. 692; Norton v. 
Beydler, 238 P. 856, 111 Okl. 79; Hatt 
v. Walker, (Tex.Civ.App.) 33 S,W. 
(2d) 489; Woodmen of the World v. 
McCoslin, 126 S.W. 894, 59 Tex.Civ. 
App. 574 (2) Care required of de- 
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fendant and negligence. Power vy. 
Crown Stage Co., 256 P. 457, 82 Cal. 
App. 660; Public ‘Utilities Co. v. Han- 
dorf, <112°) N.Bi475, 18be-Ind. 4254; 
Sheetinger vy. Dawson, 33 S.W.(2d) 
609, 236 Ky. 571; South Covington & 
C. St. Ry. Co. v. Miller’s Adm’x, 197 S. 
W. 403, 176 Ky. 701; Robinson v. 
Ross, (Mo.App.) 47 S.W.(2d) 122; 
Roberts v. Wilson, 33 S.W.(2d) 169, 
225 Mo.App. 932; Smith v. Wells, 31 
S.W.(2d) 1014, 326 Mo. 525; Fischer 
v. Kansas City Public Service Co., 
(Mo.App.) 19 S.W.(2d) 500; Lee v. 
Atlantic Coast Line R. Co., 97 S.E. 
158, 176 N.C. 95; Shefts v. King, 228 


P. 961, 100 Oki. 153; Dallas Ry. .& 
Terminal Co. v. Travis, (Tex.Civ. 
Rio Grande, 


App.) 46 S.W.(2d) 743; 
E. P. & S. F. Ry..Co. v. Starnes, (Tex. 
Civ.App.) 185 S.W. 366; Wichita Falls 
Traction Co, v. Adams, (Civ.App.) 146 
S.W. 271 [rev on other grounds 183 S. 
W. 155, 107 Tex. 612]; Texas & N. O. 
R. Co. y.. Bean, 119 S.W. 328, 55 Tex. 
Civ.App. 341; Gulf, C. & S. F. Ry. Co. 
v. Stewart, (Tex.Civ.App.) 164 S.W. 
1059: Peterson. .vo: Richards, .2%2 PB. 
229, 73 Utah 59; Adamson’s Adm’r v. 
Norfolk & P. Traction Co., 69 S.E. 
1055, 111 Va. 556. (3) Contributory 
negligence. Corell v. Williams & 
Hunting, 148 N.W. 633 [aff 155 N.W. 
982, 173 Iowa 571, Ann.Cas.1918A 
117]; Dhow v. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429; Brad- 
shaw v. Payne, 207 P. 802, 111 Kan. 
475; Gill v. Sable Hide & Fur Co., 4 
S.W.(2d) 676, 223 Ky. 679; Herndon 
v. Kentucky Traction & Terminal Co., 
281 S.W. 1036, 214 Ky. 36; Louisville 
& IN. OR. Cos. Vaicings Adm rethor es 
W. 196, 131 Ky. 247; Goldstein’s 
Adm’r v. Louisville Ry. Co., (Ky.) 115 
S.W. 194; Hummer y. Louisville & N. 

Re €o., 108 S.w. 885, 128 Ky. 486, 32 
Ky.L. 1315; Taliaferro v. Pere Mar- 
quette Ry. Co., 228 N.W. 778, 248 
Mich. 281; Meyers v. Detroit & C. R. 
Co., (Mich.) 132 N.W. 109; Smith v. 
Wells, 31 S.W.(2d) 1014, 326 Mo. 525; 
Jackson v. Kansas City, Ft. S. & M. 
Ri "Con *bS8 (S. Win ona Lb MOsmoeds oO 
Am.S.R. 650; Martin v. Oregon Stag- 
es, 277 P. 291, 129 Or. 435; Payne v. 
Doubtful, (Tex.Civ.App.) 236 S.W. 
134; Ft. Worth & D. C. Ry. Co. v. Al- 
corn, (Tex.Civ.App.) 178 S.W. 833; 
Ft. Worth & D. C. Ry. Co. v. Winin- 
ger, (Tex.Civ.App.) 151 S.-W. 586; 

Rambie vy. San Antonio. ete, R. Co., 

100 S.W. 1022, 45 Tex.Civ.App. 422; 

Stam v. Ogden Packing & Provision 
Co., 177 P. 218, 53 Utah 248. (4) Ex- 
ecution of note. Wilkerson v. Hunt, 

(Mo.App.) 245 S.W. 615. (5) Expert 
and opinion evidence. Fidelity & De- 
posit Co. of Maryland v. Torian, 127 
So. 829, 221 Ala. 131; Oldfather v. 

Bricsson, 112 N.W. 356, 19 Nebs ri 
(6) Fraud. Roberts v. Groover, 131 
S.E. 158, 161 Ga. 414; Kay v. Benson, 

108 S.B, 779, 152 Ga. 185; Hotsapil- 
lar v. Superior Motor Co., 215 P. 1114, 

113 Kan. 720; Davies v. Lutz, 205 P. 

C3534 deme ba 8) Kan, 657; O’Malley v. Mu-° 
sick, 177 S.W. 749, UT. MO S4 05. 2 7), 
Number of witnesses. Nau vy. Stand- 
ara’ Oily Copmis se Er App 4ode Gey) 
Preponderance of evidence. Inland 
Steel Co. v. Gillespie, 104 N.E. 76, 181 
Ind. 633; Grosse vy. Burkholder, 211 
Pei5s ‘112 Kan. 406; Stolovey Vv. 
Fleming, 8 S.W. (2d) 832, 328 Mo. 623; 

Small v. San Antonio Traction Co., 

(Tex.Civ.App.) 148 S.W. 833. (9) 
Probable cause. Irons v. American 
Express Co., 300 S.W. 283, 318 Mo. 318. 
(10) Propositions of law. Barckdall 
v. Simons Brick Co., 132 P. 846, 21 
Cal.App. 685; Kirkland v. Brewton, 
122 S.B. 814, 32 Ga.App. 128; Blls- 
worth v. People’s Life Ins. Co., 247 
Tll.App. 161; Ellison vy. Stockton, 190 
NW. 7, 195 Lowa 615; Johnson v. Kan- 
sas dity Electric Light Co., (Mo. 
App.) 232 S.W. 1094; Dravo Contract- 
ing Co. v. James Rees & Sons Co., 140 
A. 148, 291 Pa. 387. (11) Proximate 
cause. St. Louis-San Francisco Ry. 
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is not bad merely because it directs special atten- 
tion to the real issue in the case,1® or to the evi- 
dence on which a particular finding must be based ;*7 
or because it requires a finding of specific acts al- 
leged,® or states a single fact relied on as a cause 
of action or defense,?® or tells the jury that they 
may consider this er that fact properly in evi- 
dence,”° or particular portions of the evidence,*? at 
least where they are specifically required to consid- 
er all of the evidence,22 or makes particular cir- 
cumstances the subject of separate instructions ;** 
or because it states the contentions of one party at 
greater length than those of the other,?* or with 
more prominence;?> and a particular portion of a 
case was not given undue prominence where the 
court, after instructing on it, carefully instructed 
the jury that it did not intend to eall specific at- 
tention to any particular portion of the case.2* So 
an instruction is not bad because it submits to the 
jury the question of an inference that may be drawn 
from facts in evidence,?’ or the probability or im- 
probability of testimony,?® or calls to their atten- 


TRIAL 


[§ 602 


tion’ material facts proved in order to exhibit the 
true points in controversy,?® or states that certain 
evidential facts are evidentiary of an ultimate fact,°° 
or that stipulated facts are to be taken as true, oe 
or states that the weight to be given to the testi- 
mony of an uncontradicted witness is for the jury,*®? 
or states the law correctly as to the burden of proof 
and the preponderance of the evidence, and the 
inevitable result that must follow as to plaintiff 
if the evidence is equally balanced.** 


Matters of controlling importance. An instruc- 
tion requested by one party which sets out the facts 
which the evidence tends to prove which entitle him 
to a verdict, and directing a finding of a verdict in 
his favor upon a finding of such facts by the jury, 
is not subject to criticism as giving undue promi- 
nence to the facts favorable to him.?4 Where evi- 
dentiary facts given special prominence are of con- 
trolling importance,*> or where the facts stated in 
an instruction comprise all the facts essential to 
a determination of the case,*° the instruction will 
not be held fatally erroneous as singling out facts. 


Co. v. Kirkpatrick, 257 S.W. 368, 162 
Ark. 65; Bray v. St. Louis-San Fran- 
cisco Ry. Co., 205 P. 1112, 111 Kan. 60; 
Bollinger v. Curtis & Co. Mfg. Co., 
(Mo.) 249 S.W. 907. (12) Sanity or 
unsoundness of mind. Down v. Com- 
stock, 149 N.H. 507, 318 Ill. 445; In 
re Workman’s Estate, 156 N.W. 438, 
174 Iowa 222. (13) Testamentary ca- 
pacity. Whitehead v. Malcom, 129 S. 
E. 769, 161 Ga. 55. (14) Undue influ- 
ence. In re Scholten’s Hstate, 206 N. 
W. 559, 233 Mich. 117; Neal v. Cald- 
well, 34 S.W.(2d) 104, 326 Mo. 1146; 
Munday v. Knox, 9 S.W.(2d) 960, 321 
Mo. 168. (15) Validity of will. 
Brown v. Kendrick, 135 S.E. 721, 163 
Ga. 149; Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Smith v. Shuppner, 
93 A. 514, 125 Md. 409; In -re War- 
rene Estate, 163 N.W. 50, 196 Mich. 

[b] Instructions held proper.— 
Lowe v. Hart, 125 S.W. 1030, 93 Ark. 
548; Greenburg v. S. D. Childs & Co., 
89 N.E. 679, 242 Ill. 110; Fisher v. 
Johnson, 238 Ill.App. 25; Delahunt v. 
Finton, 221 N.W. 168, 244 Mich. 226; 
Mansfield v. Orange Inv. Co., (Tex. 
Civ.App.) 260 S.W. 307, 263 S.W. 658; 
Texas Lumber Co. v. Prince, (Tex. 
Civ.App.) 154 S.W. 231. 

[c] Summarization of voluminous 
and complicated records introduced in 
evidence by a railroad company as to 
the movements of its trains and em- 
ployees was not improper as giving 
undue weight thereto. Hubert v. 
New York, N. HH. &) EH. R. Co., 96 "A. 
967, 972, 90 Conn. 261. 

16. Clark Pressed Brick Co. v. 
Ainsworth, 194 S.W. 852, 129 Ark. 583; 
Waugh v. Cook, 167 S.W. 103, 113 
Ark. 127. 

17. Giacomini v. Pacific Lumber 
Co., 89 P. 1059, 5 Cal.App. 218; Rax- 
worthy v. Heisen, 191 I1l.App. 457 Laff 
113 N.E. 699, 274 Tl. 398]; Sheridan 
v. Chicago & Oak Park Elevated R. 
Co., 153 Ill.App. 70; Gardner v. Met- 
ropolitan St, Ry. Co., 152 S.W. 98, 167 
Mo.App. 605. 

18. Nyberg v. Wells, (Mo.App.) 14 
S.W.(2d) 529. 

19. Keyes v. Fuller, 9 Ill.App. 528. 


20. Councill v. Mayhew, 55 So:314, 
172 Ala. 295; In re Goldthorp’s Es- 
tate, 88 N.W. 944, 115 Iowa 430; Gor- 
don v. Burris, 54 S.W. 546, 153 Mo. 
223. 


21. Graham vy. United States, 34 


S.Ct.-148;) 161, 231 U:Sy 474) 58 L.Ed. 
319 [aff 188 F. 651, 110 C.C.A. 465]; 
Spiegel v. Straw, 163 N.W. 4, 196 
Mich. 581; Secard v. Rhinelander 
iene Co., 133 N.W. 45, 147 Wis. 


22. Calcutt v. Gerig, 271 F. 220; 
Wallace v, Farmington, 83 N.E. 180, 
231 Ill. 232; Gunzenhauser v. Prus- 
sian Nat. Ins. Co. of Stettin, Ger- 
many, 88 A, 495, 241 Pa. 346. 


23. Arkadelphia Milling Co. v. 
Campbell, 216 S.W. 20, 141 Ark. 25. 


24. Phinizy Va eush) 70 GS.Be (2435 
135 Ga. 678; Millen & S. W. R. Co. 
v. Allen, 61 S.E. 541, 180. Ga. 656; 
Macon, D. & S. R. Co. v.. Joyner, 59 
S.E. 902, 129 Ga. 683; Southern Ry. 


Co. v. Autry, 137 S.E. 414, 36 Ga.App. |, 


552; Atlanta Gaslight Co. v. Cook, 
134 S.E. 198, 35 Ga.App. 622; May 
Bros. v. Sro¢chi, RYE Se DE PAd re 23 Ga. 
App. 33; Kalamazoo Tank & Silo Co. 
v. Shiek, 226 N.W. 832, 248 Mich. 118; 
Danville Lumber & Mfg. Co. v. Balli- 
Van eld ene Orit ostian ik Sy dul (eNe Ge 
103; Krajkowski v. Philadelphia Rap- 
ids Dransit Cow 12th Asuteon caoes bas 
104; Jamison v. Hawkins, 138 Pa.Su- 
per. 372. 


“Tf plaintiff's case requires a full, 
definite, and affirmative allegation of 
certain facts, and the defense to the 
cause of action as stated rests upon 
a mere denial of the allegations in 
the petition, and the trial judge sums 
up the contentions of both parties by 
a fair statement of the material al- 
legations in the petition, and then 
states that these allegations are de- 
nied by defendant, how can it be 
said that he has failed to state the 
contentions of either party?’ Macon, 
etc., R. Co. v. Joyner, 59 S.E. 902, 129 
Ga. CEsigs 684. 


[a] Use of more lines in charge 
stating plaintiff's claim than used in 
stating such claim in the evidence 
was not the giving of undue promi- 
nence. Kalamazoo Tank & Silo Co. 
v. Shiek, 226 N.W. 832, 248 Mich. 118. 


[b] Medical testimony.—‘While it 
is true more comment was devoted 
to the medical testimony on plain- 
tiff's behalf than to that adduced by 
defendant, this was largely owing to 
the fact, that, in connection with 
what the court said about plaintiff’s 
medical testimony, he reviewed the 
medical aspects of the case and the 
injuries. . The assignments 


of error covering this feature of the 
caSe cannot be sustained.” Krajkow- 
ski v. Philadelphia Rapid Transit Co., 
127 A. 429, 430, 282 Pa. 104. 

[c] Contentions of both parties 
stated with equal fullmess see Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
BldgrCos ot SE. CLS a thule Neca hos 

{d] Defendant’s theory was not 


unduly emphasized where the court 
refused fifteen of plaintiff's twerity- 


two requests, and seven of the fifteen, 


instructions given which correctly 
covered the case concluded with a di- 
rection to the jury, in the event of 
finding certain facts, to find for de- 
fendant. Musgrave v. Studebaker 
Pie Co. of Utah, 160 P. 117, 48 Utah 


25. Bergman vy. Williams, 217 N. 
W. 127, 173 Minn. 250. 


26. Glass v. Hazen Confectionery 
Co., 97 N.B. 627, 211 Mass. 9 . 


27. Marion v. State, 29 N.W. 911, 
20 Neb. 2338, 57 Am.R. 825; Scheurer 
v. Manitowoc & Northern Traction 
Co., 159 N.W. 901, 164 Wis. 333. 


28. Bowsher v. Chicago, ete, R. 
Co., 84 N.W. 958, 113 Iowa 16. 


29. Ralston v.. Groff, 55° Pa> 276; 
Haire v. Smith, 5 Tenn.Civ.A. 304. 


30. West v. Chicago, ete, R. Co., 
35 N.W. 479, 42 N.W. 512, 77 Iowa 654. 


31. Galveston, etc., R. Co v. 
Lynes, (Tex.Civ.App.) 65 S.W. 1119. 


32. Davis v. Coblens, 12 App.D.C. 
51 [aff 19. S.Ct, 832, 174 U.S. 719, 43 
L.Ed. 1147]. 


33. Simpson v. Baxter, 21 P. 634, 
41 Kan. 540. 


Burden as resting on party assert- 
ABCs ae of issue see Hvidence 


34. Tassone _v. Goodwin-Barney 
Coal (Co. 22) (SOW. 22) 2109) sky sie 
Berthold v. Danz, (Mo. ‘App. ) 27 S.W. 
(2d) 448. 


[a] Reason for rule—‘“To hold 
otherwise would be to hold that it is 
error to declare the law of the case 
to the jury.” Berthold v. Danz, (Mo. 
App.) 27 S.W.(2d) 448, 451. 

35. Harding v. St. Louis Nat. 


Stockyards, 149 Ill.App. 870 [aff 90 
N.E. 205, 242 Ill. 444]. 


36. Springfield Consol. R. Co. v. 
Hoeffner, 51 N.E. 884, 175 Ill. 634 [aff 
TALIS App. 162); Fletcher v. Louis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


na 


§§ 602-603] 

Special and general charges. A special charge 
which amplifies the general charge and makes it 
clearer is not necessarily objectionable as giving 
undue prominence to the facts covered by it.?7 Stat- 
ing in the general charge law already stated in a 
special charge, without reference to the special 
charge, is not error where no special theory of the 
evidence is emphasized and the law favorable to 
the parties is given equal prominence in the man- 
ner of its statement and repetition.?§ 


Repetition. In submitting issues of fact to the 
jury the trial judge may state the rules of law per- 
tinent to the case both in the abstract and concrete, 
without giving undue prominence to the matter 
in question.°® So, where the purpose of a paragraph 
of a charge is to apply the principles of law stated 
in a previous paragraph to the facts, the two par- 
agraphs are to be considered together and are not 
subject to objection as giving undue emphasis to 
the proposition embraced therein.*® So a charge 
which in one paragraph declares the law applicable 
and in others submits facts for plaintiff’s recovery 
applicable to such declaration of the law and stat- 
ing the negative hypothesis thereof, requiring a find- 
ing for defendant, does not involve undue promi- 
nence.*! Although the same matter of defense 
should not be submitted by separate charges so as 
to give unnecessary prominence to particular mat- 
ters,42 they may not be erroneous for such reason 
alone.*? The repetition of particular words neces- 
sitated by requested instructions of the complain- 
ing party is not error,‘* nor is it error to refer to 
a contention of contributory negligence in frequent 
instances where the law is correctly stated in each 
instanee.t® Further, the use of the same phrase 
in several questions to the jury does not lay undue 
emphasis thereon,*® and the statement of the con- 
verse of a proposition previously stated, with repe- 
tition of facts relied on by plaintiff, as constitut- 
ing negligence has been held not to impress the Jury 


ville, etc, R. Co., 49 S.W. 739, 102 
Tenn. 1; Houston, etc., R. Co. v. Rut- 


TRIAL 


Purchase Exposition Co. v. Emerson, 
143 S.W. 848, 163 Mo.App. 465. 
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unduly with plaintiff’s side of the ease.*7 


Legal effect. The court may single out one fact 
from a series of facts and tell the jury that such 
fact in and of itself is not evidence, for it is always 
proper for the court to declare the legal effect of 
facts in proof.4§ 


Written evidence of contract. It has been held 
that the rule that it is improper to point out par- 
ticular evidence in an instruction, or to give undue 
prominence to any fact, applies only to parol evi- 
dence, and is inapplicable to written evidence of 
a contract.*? 


Impropriety of argument. The trial judge can 
emphasize that portion of his instructions that 
shows the fallacy and impropriety of counsel’s ar- 
gument.°° So, where the absence of evidence 
has been argued by counsel, the court in its discre- 
tion may call particular attention to the portion 
of its charge which explains the character of proof 
by which the fact may be established.®! 


Instructions erroneously refused. It was held 
to be error for the trial court to refuse an instruc- 
tion that a book of photographs was only to be con- 
sidered as evidence illustrating the viewpoint of 
a particular witness, and that it was the duty of 
the jury to look to certain original writings and 
from them and other evidence find their verdi¢t,®? 
or, an instruction the only objection to which was 
that it singled out one item of evidence, if it was 
offered to meet and obviate the effect of incompe- 
tent evidence,®* or a prayer which segregated the 
central and controlling fact.>4 


[§ 603] b. Damages and Amount of Recovery. 
General rules relating to instructions erroneous for 
singling out and giving emphasis and undue promi- 
nence to particular matters®® have been applied 
where the court dealt erroneously with isolated 
portions of evidence relating to a decedent’s person- 


[a] Where will was contested ‘‘the 
court in its discretion might well, in 


land, 101 S.W. 529, 45 Tex.Civ.App. 
621; Scott v. Childers, 60 S.W. 775, 
24 Tex.Civ.App. 349. 

37. Kretzschmar v. Peschel, (Tex. 
Civ.App.) 144 S.W. 1021. 

38. Cincinnati Traction Co. v. Gra- 
mont, 19 OhioApp. 272; Ruskamp v. 
Cincinnati Traction Co., 23 OhioN.P. 
N.S. 558. 

39. San. Antonio, ete, R.7Co. v. 
Martin, 108 S.W. 981, 49 Tex.Civ.App. 
197. 


405 Houston.&o. ToC. Rs Co... 
Batcheler, 83 S.W. 902, 37 Tex.Civ. 
App. 116. 

41. Beaumont, S. 
v. Olmstead, 120 S.W. 
Civ.App. 96. 


42. Repetition as erroneous see 
supra § 601. 

43. Carson, Pirie, Scott & Co. v. 
Chicago Rys. Co., 141 N.E. 172, 309 
Ill. 346; Louisiana Purchase Exposi- 
tion Co. v. Emerson, 143 S.W. 843, 163 
Mo.App. 465; Hill v. Wilson, 261 P. 
422, 123 Or. 193; Waggoner v. Sneed, 
118 S.W. 547, 53 Tex.Civ.App. 278. 


[a] Various aspects of evidence.— 
Where several instructions merely 
placed defendant’s theory of the case 
before the jury in the various aspects 
of the evidence, they were not objec- 
tionable for repetition and as plac- 
ing too much prominence. Louisiana 


Wet SciWiser ky. 1003 
596, 56 Tex. 


44. Lund vy. McClinton, (Mo.App.) 
205 S.W. 240. 

45. Snakenberg v. Minneapolis & 
St. L. Ry. Co., 188 N.W. 935, 194 Iowa 
215. 

46. Southwestern 
ment Co. v. Challen, 
200 S.W. 213. 

47. Missouri, 
Texas v. Maples, 
S.W. 426. 


48. Wilkerson v. Hunt, (Mo.App.) 
245 S.W. 615, 616. 


“There is a wide difference between 
singling out and commenting on cer- 
tain portions of the evidence, and in 
telling the jury the legal effect of 
certain evidence. For the trial court 
to do the one is error; to do the oth- 
er is not.’’ Wilkerson v. Hunt, supra. 


49. Offutt & Blackburn y. Doyle, 
122 S.W. 156, 135 Ky. 296. 


50. Benjamin y. Walton, 
529, 181 Cal. 115. 

[a] Rule applied where defend- 
ant’s counsel in an assault case im- 
properly argued to the jury that 
plaintiff's provoking words mitigated 
the damages, after the question of 
punitive damages had been with- 
drawn from the jury. Benjamin vy. 
Walton, 183 P. 529, 181 Cal. 115. 


51. Appeal of Wheeler, 100 A. 18, 
91 Conn, 388. 


Portland Ce- 
(Tex.Civ.App.) 


Won Oru le wy. CONT On 
(Tex.Civ.App.) 162 


LS 3iee: 


view of the argument that there was 
no proof of undue influence, ask the 
jury’s special attention to the portion 
of the charge explaining that direct 
and positive evidence was not neces- 
sary, but the undue influence might 
be proved by facts and circumstances 
sufficient to convince.” Appeal of 
Wheeler, 100 A. 18, 18, 91 Conn. 388. 


52. Adams y. Ristine, 122 S.E. 126, 
138 Va. 273, 31 A.L.R. 1413. 


53. Forest Preserve Dist. of Cook 
eae v. Caraher, 132 N.E. 211, 299 


54. Brotherhood of Locomotive 
Firemen & Engineers v. Nash, 125 A. 
441, 447, 144 Md. 623. 


“It is true the prayer segregates 
one question of fact from the evi- 
dence produced, and the jury are told 
by it that if they believe such fact 
exists their verdict must be for the 
defendant. We do not think, how- 
ever, that the prayer is bad for such 
segregation, =.) .«).. 9 Dhel fact ‘subs 
mitted to their finding in this prayer 
was a central and controlling one, 
and, if the jury believed it existed, it 
was sufficient to warrant the rendi- 
tion of a verdict for the defendant, 
without consideration of the other 
facts in the case.” Brotherhood of 
Locomotive Firemen & Engineers v. 
Nash, supra. 


55. See supra § 601. 
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al expenses;°® the matter of injuries;>? and other 
elements of damages;®® or of the amount recover- 
And instructions which single out and em- 
phasize or give undue prominence to particular 
matters relating to the amount of recovery,®® on 
the other hand, particular instructions have in many 
cases been held not to single out and emphasize or 
give undue prominence to matters relating to the 
amount recoverable,*! and, although an instruction 
may be improper,®? it does not necessarily follow 
that prejudicial error was committed,®* or that a 
reversal thereon would be justified.®* 
tion properly advising the jury as to the elements 
which they may consider in estimating damages,°* 
or referring, for the purpose of refreshing the ju- 
rors’ memory, to items of damages testified to,°* is 
not bad as giving undue prominence thereto, and, 


able.®® 


TRIAL 


An instrue- 


plaintiff.®® 


where there was no material conflict in the testi: 


56. Louisville & N. R. Co. v. Hol- 
land, 55 So. 1001, 173 Ala. 675. 

67. Cincinnati, NO: & TT. PR: 
Co. v. Perkins, 264 S.W. 758, 204 Ky 


834; Louisville & N. R. Co. v. Moore, 
150 S.W. 849, 150 Ky. 692. 
[a] Mlustrations.—(1) Pointing 


out and directing special attention to 
evidence as to one of plaintiff’s al- 
leged pues. Cincinnati, N. O. & 
T. P. Ry. Co. v. Perkins, 264 S.W. 758, 
204 Ky. 334.. (2) Emphasizing per- 
manent injuries. Louisville & N. R. 
ca v. Moore, 150 S.W. 849, 150 Ky. 
692. 


58. Louisville & N. R. Co. v. 
Moore, 150 S.W. 849, 150 Ky. 692. 

[a] Dlustration.—Introducing in- 
to case, and giving emphasis to what 
jury must have considered, independ- 
ent element of damages. Louisville 
& N. R. Co. v. Moore, 150 S.W. 849, 
150 Ky. 692. 


Undue prominence to matter of 
damages see supra § 601 note 98 [e]. 


59. McFarland v. Ray McDonald 
Co., (Tex.Civ.App.) 213 S.W. 946; 
Old Dominion Transp. Co. v. Hamil- 
ton, 131 S.E. 850, 146 Va. 594, 46 A.L. 
Ray 


[a] TIllustration.—Instruction to 
include in the amount due plaintiff 
specified amounts due on specified ac- 
counts, “and any other amount you 
find chargeable to such accounts,” 
where there was evidence of other 
amounts due on such accounts, was 
calculated to cause the jury to at- 
tach too much weight to specified 
amounts. McFarland v. Ray McDon- 
ald, (Tex.Civ.App.) 213 S.W. 946. 


60. Piggly-Wiggly Alabama Co. v. 
Rickles, 103 So. 860, 212 Ala. 585; 
Missouri Pac. R. Co. v. Green, 288 S. 
W. 908, 172 Ark. 423; Sternberg 
Dredging Co. v. Dawson, 285 S.W. 32, 
171 Ark. 604; Louisville & N. R. Co. 
weuirby,) lee SW. 393, 141. Ky. 145 
{mod on other grounds 134 S/W. 139, 
142 Ky. 273]; Kansas City v. Boruff, 
243 S.W. 167, 295 Mo. 28. 


[a] Iustructions properly refused. 
—(1) That weather conditions may 
be considered in determining damages 
for breach of subcontract to clear 
land. Sternberg Dredging Co. v. 
Dawson, 285 S.W. 32, 171 Ark. 604. 
(2) Consideration of fact that the 
land had been graded in estimation of 
damages. Kansas City v. Boruff, 243 
S.W. 167, 295 Mo. 28. (3) That fail- 
ure to assess dog was a circumstance 
to be considered in determining its 
value. Missouri Pac. R. Co. v. Green, 
288 S.W. 908, 172 Ark, 423. (4) Con- 
sideration of hazardous employment 
where life tables were read. Louis- 


. 


ville & N. R. Co. v. Irby, 132 S.W. 
393, 141 Ky. 145 [mod 134 S.W. 139, 
142 Ky. 273]. (5) Singling out and 
ealling particular attention to fact of 
plaintiff's conviction in an action for 
malicious prosecution. Pigely- Wig- 
gly Alabama Co. v. Rickles, 103 So. 
860, 212 Ala. 585. 


61. Cal.—Bergen v. Tulare County 
Power Co., 161 P. 269, 173 Cal..709, 

Ga.—Donalsonville Chevrolet Co. v. 
Dickenson, 153 S.E. 106, 41 Ga.App. 
392; Standard Oil Co. v. Parrish, 151 
S.E. 541, 40 Ga.App. 814. 

Ill.— Anderson v. Fletcher; 228 Ill. 
App. 372. 

Ky.—Louisville & N. R. Co. v. Mc- 
Arthur, 173 S.W. 770, 163 Ky. 291. 

Mo.—Davis v. City of Independence, 
49 S.W.(2d) 95; Niehaus v. United 
Rys. Co. of St. Louis, 148 S.W. 389, 
165 Mo.App. 606. 

Tex.—McAdoo v. McClure, (Civ. 
App.) 232 S.W. 348 [mod on other 


grounds (Commn.App.) 243 S.W. 
1080]; Citizens’ Ry. & Light Co. v. 
Jone, 116 S.W. 62, 52 Tex.Civ.App. 


Wash.—Johansen v. Pioneer Mining 
Co., 187 P. 1019, 77 Wash. 421. 


{a] Iustructions held not errone- 
ous.—(1) Reference to plaintiff as “a 
child of the age’”’ alleged to be age of 
plaintiff, and permitting damages for 
personal injuries, did not overem- 
phasize youth of plaintiff. Standard 
Oil Co. v. Parrish, 151 S.E. 541, 40 Ga. 
App. 814. (2) Mentioning matter of 
damages seven times did not unduly 
emphasize that subject. Bergen v. 
Tulare County Power Co., 161 P. 269, 
173 Cal. 709. (38) Authorizing puni- 
tive damages if defendant acted with- 
out probable cause did accentuate ele- 
ment of malice. Anderson vy. Fletch- 
er, 228 Ill.App. 372. (4) Listing prop- 
erty in an action for damages by fire 
as listed in petition. Louisville & 
N. R. Co. v. McArthur, 173 S.W. 770, 
163 Ky. 291. (5) Instruction as to 
amount of verdict if finding was for 
plaintiff. Niehaus v. United Rys. Co. 
of St. Louis, 148 S.W. 389, 165 Mo. 
App. 606. (6) Consideration of mis- 
earriage (Citizens’ Ry. & Light Co. 
v. Johns, 116 S.W. 62, 52 Tex.Civ.App. 
489) (7) or miscarriage or abortion, 
suffering therefrom, and expenses in- 
curred because of, in assessing dam- 
ages (McAdoo v. McClure, (Tex.Civ. 
App.) 232 S.W. 348 [mod on other 
grounds (Commn.App.) 243 S.W. 
1080]). (8) Restricting the award 
of damages for permanent disfigure- 
ments and injuries to the sum named 
in the bill of particulars. Johansen 
v. Pioneer Mining Co., 137 P. 1019, 


[§ 603 


mony, it was held that the court could single out 
defendant’s testimony and instruct that, if the jury 
believed it, plaintiff was entitled to damages, 7 
instruction giving the rule of damages if the jury 
should find for plaintiff does not so emphasize such 
a finding as to exclude from the minds of the jury 
the alternative of finding for defendant, and there- 
fore an assignment of error to the giving of such 
instruction cannot be sustained.®® 
several instructions on the question of damages 
was held to be without tendency to mislead the jury 
in thinking the court believed plaintiff entitled to 
a verdict where the court cautioned them that they 
were to make no such deduction, and where all 
but one of the instructiorns were worded to prevent 
excessive damages in the event of a verdict for 


An 


The giving of 


77 Wash. 421. (9) In an action of an 
open account, a charge that taking 
one account from another would leave 
a certain amount if the jury allowed 
defendant’s counterclaim did not un- 
duly emphasize defendant’s conten- 
tion.’ Donalsonville Chevrolet Co. v. 
Dickenson, 153 S.E. 106, 41 Ga.App. 
392. (10) Authorizing consideration 
of character, nature, and extent of 
mental derangement, if any, directly 
resulting from negligence. Davis v. 
City of Independence, (Mo.) 49 S.W. 
(2d) 95. 
62. See infra notes 63, 64. 


63. Interstate Motor Freight Cor- 
poration v. Beecher, 174 N.E. 27, 387 
OhioApp. 28. 


{aj | Ilustration.—Stating plain- 
tiffs injuries as narrated in her pe- 
tition in stating issues made by the 
pleadings and in charge on the meas- 
ure of damages was improper as un- 
necessarily emphasizing alleged inju- 
ries, but was not prejudicial error. 
Interstate Freight Corporation v. 
Beecher, 174 N.E. 27, 37 OhioApp. 23. 

64. Louisville & N. R. Co. v. Shoe- 
make’s Adm’r, 171 S.W. 883, 161 Ky. 
746; Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 328 Mo. 


_(a] MIlustrations.—(1) Considera- 
tion of the age of decedent and the 
probable duration of his life was er- 
roneous for specifically calling the at- 
tention of the jury to certain facts, 
but not sufficiently prejudicial of it- 
self to justify reversal. Louisville 
& N. R. Co. v. Shoemake’s Adm’r, 171 
S.W. 883, 161 Ky. 746. (2) Directing 
jury that they cannot allow damages 
in excess of the amount sued for and 
named in the instruction was im- 
proper, but not reversible’ error. 
Bales v. Kansas City Public Service 
Co., 40 S.W.(2d) 665, 328 Mo. 171. 


65. State ex rel. State Highway 
Commission v. Day, (Mo.App.) 47 S. 
W.(2d) 147 [transf 35 S.W.(2d) 37]; 
Cameron Mill & Flevator Co. v. An- 
derson, 81 S.W. 282, 98 Tex. 156, 1 
L.R.A.N.S. 198 [afe 78 S.w. 8, 34 Tex. 
Civ.App. 105]; Ft. Worth & R. G. Ry 
sp Ye Gees (Tex.Civ.App.) 149 a 


66. Goddard v. Mooney, 57 N.Y.S. 
228, 27 Misc. 816. 


67. White v. Barnes, 16 S.E. 922, 
112° N.G23'23" 


68. Gulf, etc., R. Co. v. Greenlee, 
8 S.W. 129, 70 Tex. 553; Missouri, 
CLC Fe Owe Heeen 93° S.W. 1014, 
42 Tex.Civ. App. 133. 


69. Johnston v. Beadle, 91 P. 1011, 
6 Cal.App. 251, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 604] c. Testimony of Particular Witnesses.’° 
The general rule relating to instructions that sin- 
gle out and emphasize or give undue prominence 
to particular matters’! is applicable to instructions 
as to the testimony of a designated witness or wit- 
nesses ;** thus, it is error for a trial court in its 
instructions to the jury to single out the testimony 
of a designated witness or witnessés and lay par- 
ticular stress on it, thereby obscuring other evidence 
in the case and minimizing its effect, and requested 
instructions vicious in this respect are properly 
refused,?2 for the reason that each party to an 
action is entitled to have all the evidence relevant 


70. 
Law, 


71. 
72. 


In criminal cases see Criminal 
§§ 2479-2480. 


See supra § 601. 
See cases infra this section. 


- 73. U.S.—Louisville & N. R. Co. v. 
Bell, 206 F.. 395, 124 C.C.A. 277. 
Ala.—F. Becker Asphaltum Roof- 
ing Co. v. Murphy, 141 So. 630, 224 
Ala. 655; Nashville, C. & St. L. Ry. 
v. Nance, 101 So. 825, 212 Ala. 22; 
Western Union Telegraph Co. v. Ben- 
son, 48 So. 712, 159 Ala. 254; Central 
of Georgia Ry. Co. v. Dothan Mule 
Co., 49 So. 248, 159 Ala. 225; Gibson 
v. J. Snow Hardware Co., 10 So. 304, 
94 Ala. 346; Alabama, etc., R. Co. v. 
Hill, 9 So. 722, 93 Ala. 514, 30 Am.St. 
Rep. 65; East Tennessee, etc., R. Co. 
v. Deaver, 79 Ala. 216; Fagan Peel 
Co. v. Harrison Co., 79 So. 144, 16 Ala. 
App. 470. ; 
Ark.—Steptoe v. St. Louis, I. M. & 
S. Ry. Co., 177 S.W. 417, 119 Ark. 75. 


Colo.City and County of Denver 
Vv. pariah Dp 121 P. 684, 21 Colo.App. 
312. 


eam: v. Sturges, 28 Conn. 
38. 


Ga.—Black v. Thornton, 30 Ga. 361. 


Hawaii.—Ward Vv. Inter-Island 
Steam Nav. Co., Ltd., 22 Hawaii 488. 


Tl1l.— Norton v. Clark, 97 N.E. 1079, 
253 Ill. 557; Lecklieder v. Chicago 
City Ry. Co., 172 Ill.App. 557; Brown 
v. Monson, 51 Ill.App. 488; Wright v, 
Bell, 5 Ill.App. 352. 

Mass.—Sullivan v. Brabazon, 162 N. 
E. 312, 264 Mass. 276. 

Mich.—Seitz v. Starks, 108 N.W. 
354, 144 Mich. 448; Richardson v. No- 
ble, 107 N.W. 274, 1438 Mich. 546; 
Chase v. Buhl Ironworks, 20 N.W. 827, 
55 Mich. 139. 

Minn.—Freeman v. Morris Const. 
Co., 228 N.W. 442, 179 Minn. 94; Tau- 
bert v. Taubert, 114 N.W. 7638, 103 
Minn. 247. 

Mo.—Sanders v. North End Bldg., 
etc., Assoc., 77 S.W. 833, 178 Mo. 674; 
Crowley v., St. Louis-San Francisco 
Ry. Co. (App.) 18 S.W.(2d) 541; 
Fitzsimmons v. Commerce Trust Co., 
(App.) 200 S.W. 437; Majors v. Kan- 
sas City Rys. Co., (App.) 228 S.W. 
517; Dungan v. St. Louis & S. F. R. 
-Co., 165 S.W. 1116, 178 Mo.App. 164. 


N.Y.—Gabel v. Brooklyn, etc, R. 
CO;,, 112. N.¥,.S. 1047. 

N.C.—Starling v. Selma Cotton 
Mills, 88 S.BE. 242, 171 N.C. 222; 
Wheeler v. Cole, 80 S.E. 241, 164 N. 
-C.. 8783; Cogdell v.:Southern R. Co., 
Z0GSoHs 2025, 20 N.C. c98 Greseiy, 
Mallett, 111 N.C. 74, 15 S.E. 936. 


Pa.—Warruna v. Dick, 104 A. 749, 
261 Pa. 602; Reichenbach v. Rud- 
,dach, 18 A. 432, 127 Pa. 564; Murphy 
v. Jones, 6 A. 726, 4 Pa.Cas. 52. 

Tex.—Davidson v. Wallingford, 32 
-S.W. 1030, 88 Tex. 619; Bell v. Hutch- 
ings, (Civ.App.) 41 S.W. 200. 

Wash.—Calhoun, Denny & Ewing 
v. Whitcomb, 155 P. 759, 90 Wash. 128 


TRIAL 


when t 


importance."4 


or which refers 


[aff 164 P. 61, 95 Wash. 700]; Sexton 
v. Spokane County School Dist. No. 
34, 36 P. 1052, 9 Wash. 5. 


Wis.—Roys v. First Nat. Bank, 197 
N.W. 237, 183 Wis. 10. 


[a] Instructions held erroneous.— 
(1) Emphasizing that particular wit- 
ness was ‘the only eyewitness.” 
Starling v. Selma Cotton Mills, 88 S. 
E.... 242, 171, N.C. 222. ' (2) Directing 
jury as to what weight should be 
given testimony of particular wit- 
ness, Fitzsimmons yv. Commerce 
Trust Co., (Mo.App.) 200 S.W. 437. 
To same effect Nashville, C. & St. L. 
Ry. v. Nance, 101 So. 825, 212 Ala. 22. 
(3) Singling out and commenting on 
testimony within nonéxpert witness- 
es’ own knowledge. Crowley v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 18 S.W.(2d) 541. (4) Setting 
forth the claims of defendant’s wit- 
ness in detail, and then stating that 
the jury had heard all the testimony 
and had all the evidence before them. 
Roys v. First Nat. Bank, 197 N.W. 
237, 183 Wis. 10. . 


[b] Instructions properly refused. 
—(1) If jury believed testimony of 
particular witness, they must find 
that reasonable diligence was used 
to deliver telegram after addressee 
came within the free delivery limits. 
Western Union Telegraph Co. v. Ben- 
son, 48 So. 712, 159 Ala, 254. (2) 
Mere fact that a certain witness tes- 
tified that the animals sued for did 
not show damage when they were un- 
loaded by the initial carrier did not 
prove that they were in good condi- 
tion when delivered to defendant. 
Central of Georgia Ry. Co. v. Dothan 
Mule Co., 49 So. 243, 159 Ala. 225. (3) 
Fact that a witness heard cinders fall 
on the tin roof of plaintiff’s factory 
was no evidence that they were alive 
or hot enough to set fire. Louisville 
& N. R. Co. v. Bell, 206 F. 395, 124 
C.C.A. 277. (4) Consideration of in- 
terest of witness. Ward vy. Inter- 
Island Steam Nav. Co., 22 Hawaii 488. 


{c] Instructions held not errone- 
ous.—(1) Calling attention to wit- 
ness by name, where his version of 
the transaction is not referred to 
(West Chicago St. R. Co. v. Dough- 
erty, 64 Ill.App. 599 [rev 170 Ill. 879, 
48 N.E. 1000]); (2) where witness’ 
name was mentioned but once and 
that on an issue which was answered 
as a question of law (Lance v. But- 
ler, 185 N.C. 419, 47 S.H. 488). (3) 
Consideration of failure of nonresi- 
dent witness named as a party but 
not served to appear. Calhoun, Den- 
ny & Ewing v. Whitcomb, 155 P. 759, 
90 Wash. 128 [aff 164 P. 61, 95 Wash. 
700]. (4) Singling out testimony of 
one witness where such matter was 
substantially the whole theory of the 
defense. Lecklieder v. Chicago City 
Ry. Co., 172 Ill.App. 557. (5) Refer- 
ence to testimony of one witness in 
stating the contentions of the par- 
ties as to the force of the evidence 
taken as a whole. Wheeler v. Cole, 
80 S.E. 241, 164 N.C. 878. (6) Stat- 
ing duty of jury to consider testi- 
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to the issues considered fairly by the jury, ana 
this ee is seriously prejudiced, if not defeated, 

e court singles out and isolates the testimony 
of a particular party or witness and gives to it undue 
But an instruction that a written 
statement, admitted by the adverse party, of what 
an absent witness would testify is entitled to the 
same consideration as if the witness had testified,*® 


to the sole witness as to certain 


matters for the purpose of identifying that element 
of the evidence,’® is not objectionable as being in 
violation of the rule; and the fact that an instruc- 
tion tends to give undue prominence to the testi- 


mony of particular witness as to 
whether his signature had been forge 
ed. Sanders v. North End Bldg. & 
Loan Ass’n, 77 S.W. 833, 178 Mo. 674. 
(7) Stating that plaintiff's own tes- 
timony is to be judged by certain 
proper tests when the jury are direct- 
ed to subject the testimony of all oth- 
er witnesses to like tests. Kava- 
naugh y. Wausau, 98 N.W. 550, 120 
Wis. 611. (8) Stating that if jury 
believed evidence of one of defend- 
ant’s two witnesses, which fully pre- 
sented plaintiff's claim, they should 
find for plaintiff. Gregg v. Mallet, 15 
S.E. 936, 111 N.C. 74. (9) Authoriz- 
ing verdict for plaintiff on finding 
that he was injured in the manner 
stated in his testimony where the 
defense offered no evidence, and plain- 
tiff's witnesses gave same manner of 
injury as he did. Majors v. Kansas 
City Rys. Co., (Mo.App.) 228 S.W. 517. 
(10) Where the court in one part of 
its charge stated defendant’s claim 
as testified to by one witness and 
plaintiff's claim as testified to by an- 
other, and said, ‘‘There is the testi- 
mony of the two,’ but later in its 
charge mentioned the conflict of the 
two witnesses, and called attention 
to the fact that testimony given by 
both parties tended to corroborate 
the testimony given by each, it was 
not erroneous as giving undue prom- 
inence to the first-named witness and 
not calling attention to testimony 
tending to dispute such witness as it 
was corroborated by other witnesses. 


Spiegel v. Straw, 163 N.W. 4, 196 
Mich. 581. 
[d] Court’s saying testimony of 


disinterested witness “is of utmost 
importance in the case” does not give 
undue prominence to such testimony. 
Hee ieee v. Dick, 104 A. 749, 261 Pa. 


[e] Expert witnesses.—(1) In- 
structions singling out and giving 
special significance to expert testi- 
mony are erroneous. Chappell v. 
Roberts, 43 So. 489, 150 Ala. 457; Hill 
v. Union Pac. Ry Coj.215 P6310 ai3 
Kan. 489; Conduitt v. Trenton Gas & 
Electric Co., 31 S.W.(2d) 21, 326 Mo. 
133. See also Neville v. City of Chi- 
cago, 191° HLApp. 372. (2) But a 
judgment will not be reversed be- 
cause of such error unless the sub- 
stantial rights of the complaining 
party have been affected. Hill v. Un- 
ee Pac. R..Coy 215, P30; ie kan, 


74 Taubert v. Taubert, 114 N.W. 
763, 103 Minn. 247. 


75. Ex parte Birmingham Ry., 
Light & Power Co., 64 So. 70, 184 Ala. 
580 [rev 62 So. 367, 8 Ala.App. 555]. 


76. Hartmann vy. Louisville, etce., 
R. Co., 39 Mo.App. 88. 


[a] Dlustration.—Instruction as 
to testimony of expert witness on 
testator’s mentality was not errone- 
ous as Singling out expert’s testi- 
mony. Sullivan v. Brabazon, 162 N. 
BE. 312, 264 Mass. 276. 
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mony of a particular witness, although improper, 


may not of itself be erroneous.77 


should not convey to the minds of the jury an im- 
pression that the law or the judge attaches cer- 
tain weight to particular testimony, except where 
it is provided by law that proof of any particular 
fact is to be taken as either conclusive or presump- 
tive proof of the existence of another fact, or where 
the law directs that a certain degree of weight is 
attached to a certain species of evidence.’® 


77. 


Middleton vy. City of Cedar 
Falls, 


153 N.W. 1040, 173 Iowa 619. 


78. Hines y. Popino, (Tex.Civ. 
App.) 285 S.W. 1095. 


79. Jones v. Southern Pac. Co., 239 
Pi429 4. CalApp:. 10) 


80. McAllister v. Benjamin, 121 A. 
263, 268, 96 Vt. 475. See also Har- 
roun v. Benton, 197 [Ill.App. 138; 
Wolf v. Mattox, 193 Ill.App. 482. 


“It may be assumed that the evi- 
dence to which reference is here made 
_ by defendant, if untrue, had a bearing 
on the credibility of plaintiff’s testi- 
mony in the respect named; and yet 
the court was not called upon to sin- 
gle out for emphasis in its charge 
this particular piece of evidence as 
impeaching the testimony of plain- 
tiff on a question concerning which 
not only the parties, but their wit- 
nesses disagreed.’ McAllister v. 
Benjamin, supra. 

81. Ala.—Gay & Bruce v. W. B. 
Smith & Sons, 114 So. 468, 217 Ala. 
33; Barker v. Tennessee Coal, ‘Iron 
& R. Co., 66 So. 600, 189 Ala. 579. 


Ark.—Safeway Stores v. Ingram, 
51 S.W.(2d) 985. 


Ga.—Guthrie v. Harper, 146 S.E. 
320, 167 Ga. 588; Atlanta Oil & Fer- 
tilizer Co. v. Phosphate Mining Co., 
103 S.E. 873, 25 Ga.App. 430. 

Ill.— Segal vy. Chicago City Ry. Co., 
256 Ill.App. 569 [cert den 171 N.E. 
922, 339 Ill. 685]; Fannon vy. Morton, 
228 Ill.App. 415; Williams v. J. H. 
Flick Const. Co., 191 Ill.App. 467. 


Ind.—Kemery v. Zeigler, 109 N.E. 
774, 184 Ind. 144. 


Iowa.—Connelly v. Greenfield Sav. 
Bank, 185 N.W. 887, 192 Iowa 876. 


Minn.—Reek v. Reek, 239 N.W. 599, 
184 Minn. 532; Shepard v. Alden, 201 
N.W. 537, 161 Minn. 135,.89 A.L.R. 
1094 [aff 202 N.W. 71, 161 Minn. 135, 
39 A.L.R. 1094]; Schmitt v. Murray, 
91 N.W. 1116, 87 Minn. 255. 


Mo.—Watson v. St. Joseph Coal 
Mining Co., 53 S.W.(2d) 895; Feil v. 
First Nat. Bank, (App.) 269 S.W. 
936. 

N.D.—King v. 
1085, 18 N.D. 85. 

{a] Instructions held not errone- 
ous.—’1) Usual instruction on cred- 
ibility and matters to be considered 
in connection therewith, which did 
not name witnesses. Feil v. First 
Nat. Bank, (Mo.App.) 269 S.W. 936. 
As to’ believing witnesses. 
Kemery v. Zeigler, 109 N.E. 774, 
184 Ind. 144. (3) That it was for 
the jury to pass on the credibility of 
the testimony before it and decide 
with reference to that, and that as a 
general rule, if there is no criticism 
of the witness, his testimony must 
be received when it refers to facts. 
Atlanta Oil & Fertilizer Co. v. Phos- 
phate Mining Co., 103 S.H. 873, 25 Ga. 
App. 430. (4) If plaintiff's witnesses 
knowingly and intentionally gave 
false testimony the jury could reject 
entire testimony. Gay & Bruce vy. 
W. B. Smith & Sons, 114 So. 468, 217 
Ala. 33. (5) That, notwithstanding 
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An instruction 


haves wpe 


impeaching evidence, jury were judg- 
es of credibility of all witnesses. 
Safeway Stores v. Ingram, (Ark.) 51 
S.W.(2d) 985. (6) To measure tes- 
timony of defendant’s employee by 
principles applicable in determining 
credibility of other witnesses. Se- 
gal v. Chicago City Ry. Co., 256 Ill. 
App. 569 [cert den 171 N.E. 922, 339 
Tll. 635]. (7) Consideration of any 
interest which witnesses might feel. 
Chicago, ete., R. Co. v. Anderson, 46 
N.E. 1125, 166 Ill. 572. (8) Consid- 
eration of bias, if jury believed that 
witness was biased ey, his friendship 
for plaintiff, although such instruc- 
tion might have been refused as ar- 
gumentative. Barker v. Tennessee 
Coal, Iron & R. Co., 66 So. 600, 189 
Ala. 579. (9) Where witness’ name 
is mentioned merely for the purpose 
of telling the jury that they have no 
right to disregard his testimony be- 
cause he is related by marriage to 
plaintiff. North Chicago St. R. Co. v. 
Wellner, 69 N.E. 6, 206 Ill. 272 [aff 
10S TTA pp.) 65218 


[b] Characterization of witness’ 
evidence as “clear and intelligible” 
does not trench on the rule against 
singling out a particular witness and 
charging as to _ his_ credibility. 
Shepard v. Alden, 201 N.W. 537, 161 
Minn. 135, 39 A.L.R. 1094 [aff 202 
LGN Neh; ool Anda: Eve 


82. Hoffman vy. Stephens, 109 N.E. 
994, 269 Ill. 876; Engstrom vy. Olson, 
248 Ill.App. 480; Zamiar y. People’s 
Gaslight & Coke Co., 204 Ill.App. 290; 
Wolf v. Mattox, 193 IllApp. 482; 
Neville yv. City of Chicago, 191 Ill. 
App. 872; Hartshorn v. Hartshorn, 
179 Ill.App. 421; Whiteside v. O’Con- 
nors, 162 IllApp. 108; Wicks v. 
Wheeler, 157 Ill.App. 578; Kiick v. 
Boost, 1457 T11A pp 41d butt .v. «St. 
Joseph Ry., Light, Heat & Power Co., 
111 S.W. 1145, 213 Mo. 495; Stetzler v. 
Metropolitan St. Ry. Co., 109 S.W. 666, 
210 Mo. 704; Zander v. St. Louis 
Transit Co., 103 S.W. 1006, 206 Mo. 
445; Shartzer v. Atchison, T. & S. F. 
Ry. Co., (Mo.App.) 250 S.W. 950; Lass 
v. Kansas City Rys. Co., (Mo.App.) 
233 S.W. 70; Meyers v. Chicago, B. & 
Q. Ry. Co., 157 S.W. 362, 171 Mo.App. 
283; Taylor v. Meadows, 108 S.E. 
755, 182 N.C. 266; Greene vy. Donner, 
223 N.W. 427, 198 Wis. 122. 


[a] Instructions held erroneous.— 
(1) If particular witness has been 
successfully impeached, his testimony 
may be entirely disregarded, where 
he is not the only witness whose tes- 
timony has been contradicted. MHoff- 
man v. Stephens, 109 N.E. 994, 269 Ill. 
376. (2) If the jury believed any 
witness had willfully sworn falsely 
to any material fact, they might dis- 
regard such fact or the whole of 
such witness’ testimony, if there is 
no evidence justifying it. Lass v. 
Kansas City Rys. Co., (Mo.App.) 233 
S.W. 70. (8) That addressee’s testi- 
mony that notice was not received 
should be regarded with caution. 
Greene v. Donner, 223 N.W. 427, 198 
Wis. 122. (4) Giving undue credit to 
surveyor’s testimony in boundary 
case. Taylor v. Meadows, 108 S.E. 


[§§ 604, 605 


[§ 605] d. Credibility of Particular Witnesses. 
Neither party is entitled to have instructions as to 
the credibility of particular witnesses,‘® and the 
court in its instructions should not single out the 
testimony of a witness for the purpose of impeach- 
and an instruction which refers to the 
credibility of the testimony of a particular witness, 
unless it does not violate the rule against singling 
out and giving emphasis or undue prominence,®*?* 
is erroneous,®? and the refusal thereof proper.** 


755, 182 N.C. 266. (5) As to credibility 
of one of several individuals who are 
parties to a cause. Wicks v. Wheeler, 
157 Ill.App. 578; Kiick v. Boost, 145 
Ill.App. 411. To same effect Eng- 
strom v. Olson, 248 Ill.App. 480. (6) 
That law makes plaintiff a competent 
witness, but the jury have right to 
consider his situation and interest, and 
give his testimony only such weight 
as they judge it fairly entitled to. 
Hartshorn y. Hartshorn, 179 Ill.App. 
421: (7) That all statements made 
by plaintiff as a witness, which are 
against his own interest, may be tak- 
en as true, but his statements in his 
own behalf are only-to be given such 
credit as the jury, under all the facts 
in evidence, deem them entitled to. 
Huff v. St. Joseph Ry., Light, Heat & 
Power .Co., 111. S.W. 112455 213 Mo. 
495; Stetzler v. Metropolitan St. Ry. 
Co., 109 S.W. 666, 210 Mo. 704; Zan- 
der v. St. Louis Transit Co., 103 S.W. 
1006, 206 Mo. 445; Meyers v. Chica- 
LOMB. Go 1QemEvy) HCOns LOM oNNGr oes 
171 Mo.App. 283. (8) That the jury 
should take into consideration the in- 
terest a witness, who was plaintiff, 
had in the result of the act. Shartzer 
v. Atchison, T. & S. F. Ry. Co., (Mo. 
App.) 250 S.W. 950. (9) Calling par- 
ticular attention to relationship of 
witness to plaintiff. Whiteside v. 
O’Conners, 162 TI11lApp. 108. (10) 
Jury must not discard or depreciate 
the testimony of a witness merely 
because he is in the employ of de- 
fendant railroad company. Steptoe 
Viist. Louis; ToMy & oS. Rye Co: tin us. 
Win (i, ld) VArk 75. 

Necessitv of presenting objection 
to instructions to trial court see Ap- 
peal and Error § 751. 

83. Ala.—Southern Ry. Co. v. 
Weatherlow, 51 So. 381, 164 Ala. 151. 

Hawaii.—tTerritory v. Lee Chee, 31 
Hawaii 587. 

Ill. Pennsylvania Co. v. Versten, 
30 N.E. 540, 140 Ill. 637, 15 L.R.A. 798; 
Phenix Ins. Co. v. La Pointe, 8 N.H. 
353, 118 Ill. 384; Employers’ Liability 
Assur. Corp. of London, England v. 
Kelly-Atkinson Const. Co., 195 Ill. 
App. 620; Pennsylvania Co. v. Bar- 
ton, 130 I1l.App. 573. 

Mich.—Philpott v. Kirkpatrick, 137 
N.W. 232, 171 Mich. 495, 

Minn.—Krahn y. J. L. Owens Co., 
Ne pee 626,125 Minn. 33, 51 L.R.A. 


Mo.—Rankin vy. Gaugh, (App.) 6 S. 
W.(2d) 640; Sturdivant Bank v. 


eet 168 S.W. 355, 184 Mo.App.— 


Wis.—Strasser v. Goldberg, 98 N. 
W. 554, 120 Wis. 621. 


[a] Instructions properly refused. 
—(1) Calling jury’s attention to al- 
leged improper or unlawful acts of 
defendant tending to discredit his tes- 
timony. Rankin v. Gaugh, (Mo.App.) 
6 S.W.(2d) 640. (2) Singling out tes- 
timony of particular witnesses for 
application of general credibility tests 
after they had been given. Territory 
v. Lee Chee, 31 Hawaii 587. (3) That 
the credibility of what witness was 
permitted to read from his memoran= 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 605-607] 


But a general instruction as to the right of the jury 
to disregard the testimony of any witness who has 
willfully sworn falsely as to any material matter, 
unless corroborated, is not objectionable as aiming at 
the testimony of a particular witness,$4 and the 
court may caution the jury to consider whether the 
interest a witness has in the result of the trial or 
any bias he may entertain by reason of his relation 
to either of the parties is apparent, and, if so, to 
weigh and credit the testimony accordingly.®® 


[§ 606] 10. Appeals to Sympathy or Prejudice.®® - 
A litigant has a right to a trial by a fair and im- 


partial jury, whose consideration 


not influenced by any language of the court which 
would create resentment or prejudice against him.®? 
Thus it is error for the court in its charge, im- 


dum book depended on the testimony 
and credibility of the witness him- 
self. Employers’ Liability Assur. 
Corp. of London, England, v. Kelly- 
Atkinson Const. Co., 195 Ill.App. 620. 
(4) That testimony of  plaintiff’s 
servant was under great suspicion, 
if misconduct testified to was not 
communicated to plaintiff until a long 
interval. Philpott v. Kirkpatrick, 137 
N.W. 232, 171 Mich. 495. (5) ° Sin- 
gling ‘out particular witnesses, and 
charging particularly as to matters 
bearing on their credibility. Krahn 
v. J. L. Owens Co., 145 N.W. 626, 125 
Minn. 33, 51 L.R-A.N.S. 650. (6) As 
to jury’s duty to give credence to tes- 
timony of certain witnesses. South- 
ern Ry. Co. v. Weatherlow, 51 So. 381, 
164 Ala. 151. (7) Calling jury’s at- 
tention to plaintiff's interest as af- 
fecting his credibility. Pennsylvan- 
ia Co. v. Versten, 30 N.E. 540, 140 Ill. 
637, 15 L.R.A. 798. To same effect 
Phenix Ins. Co. v. La Pointe, 8 N.E. 
853, 118 Ill. 384. (8) That the jury 
might consider the interest of wit- 
nesses, who were defendants, and in- 
troduced as witnesses by plaintiff in 
his own behalf. Sturdivant Bank v. 
ay eae 168 S.W. 355, 184 Mo.App. 
164. 


[b] Casting doubt and suspicion. 
—Where an instruction singles out 
the testimony of one of the parties to 
a cause and tends to cast doubt or 
suspicion on his testimony, it is prop- 
erly refused. Rankin vy. Gaugh, (Mo. 
App.) 6 S.W.(2da) 640. 

Requests for and failure to give 
instructions generally see Appeal and 
Error §§ 754-758. 


84. Healea v. Keenan, 91 N.E. 646, 
244 Ill. 484. 

[a] Reason for rule.—‘It was for 
the jury to say to what witness, if 
any, it applied, and it was not im- 
properly given.’ Healea v. Keenan, 
91 N.E. 646, 650, 244 Ill. 484. 


85. Chicago, etc., R. Co. v. Win- 
ters, 51 N.E. 901, 175 Ill. 293 {aff 65 
Till. App. 435]; White vy. Chicago, M. 
& x Saruve Co., 143 P. 561, 49 Mont. 


[a] General instruction stating, 
inter alia, that jury might consider 
the relationship of each witness to 
the parties in the suit was not ob- 
jectionable for singling out and at- 
tacking defendant’s witnesses who 
were his employees, as it applied 
equally to the possible relationship 
between plaintiff and his witnesses. 
Chicago, etc., R. Co. v. Winters, 51 
eit 901, 175 Ill. 293 [aff 65 Ill. App. 
435 

86. As ground for new trial see 
New Trial § 79. 

In criminal prosecutions see Crim- 
inal Law, § 2481. 
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of his cause is 


87. Monier v. Philadelphia Rapid 
pe Co., 75 A. 1070, 1071, 227 Pa. 

“The trial judge may express his 
views on the evidence in a proper and 
dispassionate: manner so long as he 
leaves the jury entirely free to con- 
sider the evidence and determine the 
facts. He may not, however, by the 
use of violent and impassioned lan- 
guage discuss the parties, the wit- 
nesses, or the evidence in such a man- 
ner as to prevent a calm and impar- 
tial consideration of the case by the 
jury.” Monier v. Philadelphia Rapid 
Transit Co., supra. 

Conduct of trial judge generally see 
supra § 107. 

88. U.S.—Northwestern Mut. 
Ins. Co. v. Stevens, 71 F. 258, 18 od: 
Aj10% 

Iil—Amend v. Smith, 87 Ill. 198; 
National Council K. L. S. v. O’Brien, 
112 Ill.App. 40. 


Iowa.—Bohen vy. North American 
Life Ins. Co., of Chicago, 177 N.W. 
706, 188 Iowa 1349. 


Mich.—Pool v. Montague Tp., 
N.W. 549, 194 Mich. 476. 


Neb.—Robertson v. Brown, 76 N.W. 
891, 56 Neb. 390. 


N.H.—Chapman v. Town of Lee, 119 
A. 440, 80 N.H. 484. 


N.Y.—Muhlig v. Rebhan, 105 N.Y.S. 
110, 55 Misc. 305. 

N.C.—Starling v. Selma _ Cotton 
Mills, 88 S.E. 242, 171 N.C. 222. 


Or.—Hoag v. Washington-Oregon 
Corporation, 147 P. 756, 144 P. 674, 75 

r 

Pa.—Cavlovic v. Nikolish, 83 Pa.Su- 
per. 532 

§.D.—Duprel v. 
593, 33 S.D. 365. 


Tex.—Texas & N. O. R. Co. v. ‘Walk- 
er, 125 S.W. 99, 58 Tex.Civ.App. 615. 


[a] Rule stated.—A defendant is 
entitled to a calm and dispassionate 
review of his case, and, when the 
charge is caiculated to inflame and 
arouse resentment against defendant, 
a verdict for plaintiff cannot be sus- 
tained. Cavlovic v. Nikolish, 83 Pa. 
Super. 532. 

[b] Instructions held erroneous.— 
(1) Telling the jury that they should 
decide the case “in the same manner 
as if the widow was plaintiff in this 
case, and not the brother.” National 
Councilmk. LYS; vv. ‘O7Brien, 112 011, 
App. 40. (2) Stating that, even 
though plaintiff was “driving a Pack- 
ard car, it does not look as though he 
was a very rich man,” was equivalent 
to an instruction that he was a poor 
man, and reversible error. Chapman 
v. Town of Lee, 119 A. 440, 80 N.H. 
484. (3) Characterization of defend- 


*By FRANCIS J. LUDES (§§ 607-643). 


160 


Collins, 146 N.W. 
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properly to appeal to the sympathies and prejudices 
of the jury,®® and requested instructions containing 
such appeals are properly refused.®® 
mere fact that a statement of matters, otherwise 
proper to be taken into account by the jury, may 
create sympathy in favor of one party or the other 
does not render such statement erroneous.°° 


[§ 607] 11. Stating Reasons for Giving or Re- 
fusing Instructions.* 
struction the jury has nothing to do® and the rea- 
son for giving an instruction need not be incor- 
porated therein,?? and, if an instruction given be 
correct, it is immaterial that a wrong reason was 
given therefor.?* 
properly refused, it makes no difference that the 
reason assigned for the refusal was erroneous.®* 


However, the 


With the reason for an in- 


Similarly, if an instruction is 


ant as “far from what he ought to 
be,” and expression of doubts as to 
his veracity. Cavlovic v. Nikolish, 
83 Pa.Super. 532. (4) Reminding jury 
of benefits conferred on the public 
by corporations. Starling v. Selma 
oeataat MillsiyssiSiee242,6 Lie Nec: 


{[c] Instructions not erroneous.— 
(1) Elimination of grief and sorrow, 
loss of society and companionship of 
deceased, and the mental physical 
pain suffered, in determining dam- 
ages recoverable, did not so excite 
the sympathy of the jury so as to 
cause them to give a larger verdict 
than they otherwise would have. 
Texas & N. O. R. Co. v. Walker, 125 
SW. 99, 58 .Tex.Civ.App. 615. © (2) 
As to the sacred right of the head 
of the family to exemptions. Duprel 
v. Collins, 146 N.W. 5938, 33 S.D. 365. 
(3) Charge that each side had stated 
that it did not desire the case decided 
on sympathy, but that no person 
could see an injured human being 
without pitying his condition, and 
that such feeling could not be avoid- 
ed, but that the case could not be 
decided on such emotion, and that the 
jury should exercise their sense of 
justice, did not direct the jury to be 
swayed by their sympathies. Pool 
v. Montague Tp., 160 N.W. 549, 194 
Mich. 476. (4) Consideration of rea- 
sonableness or unreasonableness of 
testimony given by deposition, and 
that lips of declarant were closed by 
death. Bohen v. North American Life 
Ins. Co. of Chicago, 177 N.W. 706, 
188 Iowa 1349. 


Necessity of presenting objection to 
instructions to trial court see Appeal 
and Error § 751. 

89. lynch v. Bates, 38 N.E. 806, 
139 Ind. 206. 

Requests for and refusal to give 
instructions generally see Appeal and 
Error §§ 754-758. 


90. Lomax v. Holbine, 
1122, 1123, 65 Neb. 270. 


“The matters referred to were 
proper to be taken into account by 
the jury in determining the reason- 
able value of the plaintiff’s services, 
and it was proper thus to instruct the 
jury.” Lomax v. Holbine, supra. 

91. Marion v. State, 29 N.W. 911, 
20 Neb. 233, 57 Am.R. 825. 

92. King Solomon Tunnel & De- 
velopment Co. v. Mary Verna Mining 
€o., 127 . Ba 129,) 2.2) ColozApp: 528: 
Strong v. Kadlec, 163 Ill.App. 298. 


93. Dale v. Arnold, 2 Bibb (Ky.) 
605; Marion v. State, 29 N.W. 911, 
20 Neb. 233, 57 Am.R. 825; Blodgett 
v. Berlin Mills Co., 52 N.H. O15; Rupp 
VerOrr iol bas pl 7, 


94. Budd v. See: 3 Gill (Md.) 
198, 48 Am.D. 321. 


90 N.W. 
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[§ 608] 12. Sufficiency as to Subject Matter in 
General. In civil cases the instructions should im- 
partially,®> correctly,®® plainly,®’ succinetly,** ful- 
ly®® and sufficiently? set forth the law applicable 
to the case, and instructions which fail to give 
the law of the case in any essential particular are 
However, an exhaustive statement of 
the law is not necessary? and the instructions need 
not cover all phases of the case* or every legal 
proposition which may be pertinent to the issues,° 
and where the instructions fully and correctly pro- 
pound the law on every material question in the 


insufficient. 2 


95. Morse v. Ward, 150 A. 132, 102 
Vt. 433. 

[a] 
defendant.—Southern Ry. Co. Vv. 
Branch, 71 S.E. 696, 9 Ga.App. 310 
(stating allegations of petition at 
length and ielling jury defendant de- 
nied them). 

[b] Sympathy, bias, or prejudice. 
—The instructions should not tend 
to create sympathy, bias or prejudice. 
Ray v. Patterson, 81 S.BK. 773, 165 N. 
C. 512 (instruction held improper). 


[c] Instructions held not errone- 
ous.—Lomaschinsky v. April, 134 A. 
896, 101 N.J.Law 561; Wescott v. 
Baker, 85 A. 315, 83 N.J.Law 460 
(mere statement in the charge of a 
contention made by counsel without 
approval or disapproval). 


96. Tennessee Coal, Iron & R. Co. 
v. Barker, 60 So. 486, 6 Ala.App. 4138; 
Warner v. McLay, 103 A. 113, 92 Conn. 
427; Beck vy. Beagle, 162 N.E. 810, 28 
Ohio App. 508; Farris v. Hodges, 
(Okl.) 158 P. 909. See also Murray 
v. Vandalia R. Co., 202 Ill.App. 362. 


“The duty of the court to instruct 
the jury being recognized, it follows 
as a corollary that a correct declara- 
tion of the legal principles involved 
should be given to the jury; other- 
wise the requirement to instruct 
would be a needless formality,” Beck 
v. Beagle, 162 N.E. 810, 812, 28 Ohio 
App. 508. 


[a] Instructions held not errone- 
ous.—New England Trust Co. v. Farr, 
57 F.(2d) 103 [cert den 53 S.Ct. 14]; 
Woodley Petroleum Co. vy. Willis, 
290 S.W. 953, 172 Ark. 671; Bibby v. 
Pacific Electric Ry. Co., 209 P. 387, 58 
Cal.App. 658 (as setting up different 
standards of conduct for two vehi- 
cles in same situation); Brown v. 
Kendrick, 135 S.E. 721, 163 Ga. 149 
(as excluding reasonableness of dis- 
position of property in will contest); 
Darden v. City of Washington, 134 S. 
EH. 813, 35 Ga.App. 777 (as.to effect 
of notice); Key v. Duffin, 194 S.W. 
355, 175 Ky. 348; Rainier v. Quincy, 
O. & K. C. R. Co., (Mo.) 271 S.W. 500 
(as enabling improper argument by 
counsel); Owenby v. Louisville & 
Na R. Co., 81 SE. 997, 165: N/C.+641 
(that apportionment of damages be- 
tween plaintiffs did not concern de- 
fendant); Schaff v. Coyle, 249 P. 947, 
121 Okl. 228 (allowing jury to draw 
inference from attempt to influence 
witnesses); Richanbach v. Ruby, 293 
RP, 430) 294 P. 1098, 185 Or. 117% Kil- 
leen v. Delaware, L. & W. R. Co., 112 
A. 911, 270 Pa. 123 (allegata and pro- 
bata must agree); Mohney v. Davis, 
176 P. 31, 104 Wash. 209 (elements re- 
quired to start limitations). 

[b] Instructions held erroneous or 
properly refused.—Atlas Assur. Co., 
Limited, of London, England, _ v. 
Hurst, 11 F.(2d) 250 (elements of 
false swearing); Sims v. Kent, 130 
So. 213, 221 Ala. 589 (omitting ele- 
ment of good faith in malicious pros- 
ecution); Sovereign Camp, W. O. W., 
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93 So. 537, 207 Ala. 558; 
81 So. 553, 


v. Bass, 
Friedenthal v. Goodloe, 


Instruction held not unfair to 202 Ala. 611 (as pretermitting intent 


to defraud or injure defendant, in an 
action of trespass); Weringer v. Rut- 
ledge, 182 P. 31, 180 Cal. 566; Da- 
villa v. Liberty Life Ins. Co., 299 P. 
831, 114 Cal.App. 808 (ignoring ele- 
ment of proximate cause in action on 
insurance policy); Sadler v. Benson, 
293 P. 126, 109 Cal.App. 405; England 
v. Lyon Fireproof Storage Co., 271 P. 
532, 94 Cal.App. 562; Dotson v. In- 
ternational Life Ins. Co., 265 P. 357, 
89-Cal.App. 653 (omitting element of 
reliance on fraudulent representa- 
tions); Colorado Springs Rapid 
Transit Ry. Co. v. Albrecht, 123 P. 
957, 22 Colo.App. 201 (withdrawing 
all remarks and decisions of court 
during trial); Cowart v. Strickland, 
153 S.E. 415, 170 Ga. 530; Holbrook 
v. Montgomery, 141 S.E. 408, 165 Ga. 
514 (as ignoring question of ability 
of person disaffirming contract made 
during infancy to make restoration); 
Bridges v. Donalson, 140 S.E. 497, 
165 Ga. 228 (as excluding good faith 
and value on right to dispose of prop- 
erty pending suit for alimony); 
Cheek) v. Tripp, 105 S.E. 247, 25 Ga. 
App. 800 (instruction on theory cases 
were consolidated where no order of 
consolidation was made); Green v. 
Ross, 257 Ill.App. 344; Stresenreuter 
Bros. v. Bowes, 2338 Ill.App. 143; 
Muirhead v. Challis, 240 N.W. 912, 
213 Iowa 1108 (as to negligence gen- 
erally); Carpenter v. Grow, 141 N.E. 
859, 247 Mass. 133; Vaughan v. Mans- 
field, 126 N.E. 376, 235 Mass.. 147; 
Arlington Nat. Bank v. Bennett, 101 
N.B. 982, 214 Mass. 352 (omitting a 
material qualification of the subject- 
matter); Strother v. Sieben, 282 S.W. 
502, 220 Mo.App. 1027 (as not consid- 
ering liability for natural and prob- 
able consequences of an act); Small 
v. Polar Wave Ice & Fuel Co., 162 S. 
W. 709, 179 Mo.App. 456 (predicating 
recovery on pleadings, not on proof); 
Corley Co. v. Griggs, 134 S.E. 406, 192 
N.C. 171 (elements of defense in ac- 
tion for fraudulent representations) ; 
Gaff Hstate Co. v. Grote, 153 N.E. 
919, 22 Ohio App. 44; Smith vy. Ander- 
son County, 103 S.B. 509, 114 S.C. 254; 
Wells Fargo & Co. v. McIntyre, (Tex. 
Civ.App.) 1386 S.W. 1196 (instruction 
as to recovery against joint tort-fea- 
sors); Stuck v. Delta Land & Water 
Co., 227 P. 791, 68 Utah 495 (disre- 
garding apparent scope of agent’s au- 
thority in suit for fraudulent repre- 
sentations); Newman v. Kendall, 154 
A. 662, 103 Vt. 421 (as to liability for 
making false representations); Ver- 
mont Box Co, v. Hanks, 102 A. 91, 92 
Vt. 92 (elements of fraudulent rep- 
resentation); Ohio Valley Bank v. 
Berry, 9100 S.B). 875; 85, (W.Va. . 95 
(omitting elements of reliance on 
fraudulent representations and in- 
jury). 

97. Tennessee Coal, Iron & R. Co. 
v. Barker, 60 So. 486, 6 Ala.App. 413; 
Garrison Coal Co. v. Semple, 198 P. 
497, 82 Okl. 60; Barker v. Creek Coal 
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case, more cannot be required of the trial court.® 
It is not necessary for each separate instruction 
to embody every fact or element essential to sustain 
or defeat an action,? nor is it necessary for each 
separate instruction to cover the entire case;® if 
the different instructions, taken together and con- 
sidered as a whole, fairly present the law of the 
case, and there is no conflict between the different 
paragraphs thereof, this will be sufficient.® 
instructions must present some issue of fact for 
the jury’s consideration?® and must assert some prop- 
osition of law,!! but they should not outline a mode 


The 


& Mining Co., 194 P. 195, 80 Okl. 86. 


98. Tennessee Coal, Irén & R. Co. 
v. Barker, 60 So. 486, 6 Ala.App. 413. 


99. Warner«v. Mchay, 103 A. 113, 
92 Conn. 427; Beck v. Beagle, 162 N.E. 
810, 28 Ohio App. 508. 


[a] Instruction “held erroneous.— 
Caraker v. Brown, 111 S.E. 51, 152 Ga. 
677 (as not enumerating all the ele- 
ments of a prescriptive title). 


[b] Instructions held not errone- 
ous.—New England Trust Co. v. Farr, 
57 F.(2d) 103 [cert den 53 S.Ct. 14] 
(as too limited); Mitchell v. Smith, 
14 S.W.(2d) 46, 223 Mo.App. 463 (as 
not broad enough). 


1. Lombardi v. Wallad, 120 A. 291, 
98 Conn. 510; Warner v. Mclay, 103 
A. 118, 92 Conn. 427; Williams v. 
Eastern Carolina Coach Co., 147 S.E. 
435, 197 N.C. 12 (holding instructions 
given inadequate). 


_[a]. As complete as though ques- 
tion had never before arisen.—The 
instructions should be as complete as 
though the question had never before 
arisen. Pietrycka v. Simolan, 120 A. 
310, 98 Conn. 490 (holding that the 
fact that some or all of the jury in 
the present case were on a former ju- 
ry, where the instructions given fully 
covered the question involved in the 
present case, would not excuse the 


failure to give complete instruc- 
tions). 
[b] Instructions held sufficient.— 


Ross v. Bolte, 146 N.W. 31, 165 lowa 
499 (differentiation between actions 
of conspiracy and for fraud); Sparta 
Produce Exch. v. Wilson & Co., 223 
Ill.App. 126 (not negativing matters 
of defense); Godfrey v. Kansas City 
Light & Power Co., 247 S.W. 451, 213 
eae 139 [cert quashed 262 S.W. 
Oo . 


2. Putnam v. Prouty, 140 N.W. 93, 
24 N.D. 517. 


3. Hadlock v. Brooks, 59 N.E. 1009, 
178 Mass. 425. 


4 Jaeger v. City Ry. Co., 78 S.E. 
59, 72 W.Va. 307. 

5. Chicago Veneer Co. v. Jones, 
135 S.W. 430, 143 Ky. 21; Haefeli v. 
Woodrich Engineering Co., 175 N.E. 
128, 255 N.Y. 442. 

6. Sutherland v. Gent, 93 S.E. 646, 
121 Va. 648. 

7. Chickasaw Compress 
Bow, 149 P. 1166, 47 Okl. 576. 

8 Rasar & Johnson y. Spurling, 
184 Ill.App. 357; Chickasaw Com- 
press Co. v. Bow, 149 P. 1166, 47 Okl. 


Gone ova 


9. Chickasaw Compress 
Bow, supra. 


10. White v. Loftus, 176 N.E. 646, 
275 Mass. 559. 


_11. Mobile Light & R. Co. v. Phil- 

lips, 135 So. 424, 24 Ala.App. 318 [cert 
den 135 So. 426, 223 Ala. 218]; In re 
Nelson’s Hstate, 216 P. 368, 191 Cal. 
280; Moeskops v. Bodman, 155 N.E. 
566, 23 OhioApp. 176. 


CO. sv: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 608-609] 


or course of defense or procedure for either party.1? 
An instruction is not vitiated by reason of the fact 
that it contains irrelevant matter of a character 
which is not likely to mislead the jury.1% 
several instructions are given as to one point in 
the case, and only one is needed, they should be 
harmonious and each one should be complete.14 
Where there is warrant for an instruction under 
the evidence, it is not objectionable because it is 


broader than the claim made by 


party in whose interest it is given in his closing 


argument.15 


[§ 609] 13. Statement of Issuest°—a. In General. 


12. McCain v. Smith, 137 N.W. 
616, 172 Mich. 1. 

13 H. C. Powell. Music Co. v. 
Parkersburg Transfer & Storage Co., 
84 S.E. 563, 75 W.Va. 659. 


[a] Instruction held irrelevant.— 
ee v. Clark, 218 S.W. 280, 186 Ky. 


14. Smith v. Williams, (Mo.) 221 
S.W. 360. 


15. Pryor v. Morgan,.33 A. 98, 170 
Pa. 568. 

16. Duty to state the issues and 
eva of the case see supra §§ 533-— 

Necessity of request for further or 
more specific instructions as to is- 
sues or theories see infra § 685. 


17. Henkel & Sullivan v. Robin- 
son, 161 N.E. 342, 27 Ohio App. 341. 

[a] Wo written answer.—In an ac- 
tion to recover money alleged to have 
been loaned defendant, an instruction 
that the defense consisted of a gen- 
eral denial of the allegations in the 
bill of particulars, has been held cor- 
rect, where, although there was no 
written answer, the defendant 
throughout the trial contended that 
the money had not been loaned to 
him. Hoard v. White, 220 P. 296, 114 
Kan, .bel. 

[b] Narrower ground.—The court 
may, in a proper case, submit a cause 
to the jury on a narrower ground of 
liability than that claimed in the com- 
plaint. Bannister v. City of St. Paul, 
155 N.W. 627, 131 Minn. 448. 


18. Neal v. Curtis & Co. Mfg. Co., 
41 S.W.(2d) 548, 328 Mo. 389. 


19. Fath v. Thompson, 33 A. 391, 
58 N.J.Law 180. 

[a] Exact words of witnesses 
need not be used.—Prewitt v. Witte, 
26 S.W.(2d) 1020, 224 Mo.App. 836; 
Doerstler v. First Nat. Bank, 161 P. 
386, 82 Or. 92. 

20. Hutchins & Co. v. Sherman, 89 
So. 430, 82 Fla. 167; Wichita Falls & 
ING Wit EUV CO. Ve UCKOCLE, Loui wl, 
53 Okl. 463; McMaster v. City Nat. 
Bank of Lawton, 101 P. 11038, 23 Okl. 
550, 188 Am.S.R. 831. 

21. Van Orman v. Lake Shore, etc., 
R. Co., 115 N.W. 968, 152 Mich. 185; 
Ratliff v. Ratliff, 42 S.E. 887, 131 N. 
C. 425, 63 L.R.A: 963; Coley v. States- 
ville, 28 S.HE. 482, 121 N.C. 301. 


[a] Form and number of issues 
are not material, if those submitted 
are germane and offer each party a 
fair opportunity to present his ver- 
sion of the facts and his view of the 
law, so that the case may be tried 
on the merits. Horne v. Consolidated 
R., etc., Co., 57 S.H. 19, 144 N.C. 375. 


22. Ala.—Bradley v. Deaton, 94 So. 
767, 208 Ala. 582. 

Ill.— Reivitz v. Chicago Rapid 
Transit Co., 158 N.E. 380, 327 Ill. 207. 

Iowa.—Eves v. Littig Const. Co., 
212 N.W. 154, 202 Iowa 1338; Conner 
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Where 
law.18 


counsel for the 
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In determining the issues to be presented to the 
jury, the pleadings and not the evidence must be 
looked to,17 and an instruction submitting a par- 
ticular theory or contention must be justified by 
If the real issues be pointed out no partic- 
ular method need be adopted,!® and where the in- 
structions fairly and reasonably present issues 
joined by pleadings and presented by the evidence?® 
and are such as enable the parties to present every 
phase of their contentions,?! they are sufficient. 
submitting the issues in a case, it has been gen- 


In 


erally held that the court should clearly,?? concisely,?* 


v. Henry, 207 N.W. 119, 201 Iowa 253. 
Minn.—Newton v. Minneapolis 
Street Ry. Co., 243 N.We 684. 
Mo.—Link v. Atlantic Coast Line R. 
Co., (App.) 233 S.W. 834. 
N.C.—Parker v. Thomas, 
2US 92) ON C27 98, 
Ohio.—Knox County Farm Bureau 
v. Wagner, 155 N.E. 804, 24 Ohio 
App. 466. 
Okl.—Gypsy Oil Co. v. Ginn, 212 P. 
314, 88 Okl. 99. 
§.C.—Burgess v. Tucker, 
1016, 94 S.C. 309. 
fa] Inconsistent theories.—Where 
a party may rely on inconsistent the- 
ories, they should be submitted in 
the alternative, and so as to make it 
plain that a recovery may be had up- 
on only one of them. Texas & P. Ry. 
Co. v. Matkin, 174 S.W. 1098, 107 Tex. 
125 [aff (Civ.App.) 142 S.W. 604]. 
[b] Mention of unnecessary mat- 
ters.—Instructions which clearly and 
substantially state the law applicable 
to the facts are not objectionable for 
mentioning one or two unnecessary 


136 S.E. 


77 S.E. 


matters. Russell v. Watts, 150 P. 
600, 96 Kan. 275. 
[ec] Instructions held proper.— 


Sweatman v. Dailey, 133 S.E. 257, 162 
Ga. 295; Seaboard Air Line Ry. Co. 
v. Benton, 159 S.E. 717, 43 Ga.App. 495 
[rev on other grounds (Sup.) 165 S.E. 
593, op conformed to (App.) 166 S.E. 
219]; Upshaw Bros. v. Stephens, 106 
S.E. 125, 26 Ga.App. 284; Atlantic 
Coast Line R. Co. v. Adeeb, 84 S.E. 
316, 15 Ga.App. 842; Wolcott v. 
Hayes, 88 N.E. 111, 43 Ind.App. 578 
(as only requiring proof of one para- 
graph of complaint). 

[d] Instructions held improper or 
properly refused.—Penninger Lateral 
Co. v. Clark, 126 P. 524, 22 Idaho 397; 
City of Fairbury v. Barnes, 228 Ill. 
App. 389 (not stating what were ma- 
terial allegations); Fairfowl v. Price, 
221 Ill.App. 447; Winslow v. Mis- 
souri, K. & T. Ry. Co., (Mo.App.) 192 
S.W. 121 (setting out Employers’ Lia- 
bility Act); Beck v. Beagle, 162 N.E. 
810, 28 Ohio App. 508 (as not stating 
nature of case or issues). 

23. Reivitz v. Chicago Rapid 
Transit Co., 158 N.E. 380, 327 Ill. 207; 
Balik v. Flacker, 238 N.W. 467, 212 
Iowa 1381; Eves v. Luittig. Const. Co., 
212 N.W. 154, 202 Iowa 1338; Knox 
County Farm Bureau v. Wagner, 155 
N.B. 804, 24 Ohio App. 466; Gypsy 
Oil Co. v. Ginn, 212 P. 314, 88 Okl. 99. 

24. Nashville, C. & St. L. R. Co. v. 
Banks, 161 S.W. 554, 156 Ky. 609. 


25. Southern Ry. Co. v. Ray, 113 S. 
BH. 590, 28 Ga.App. 792 [rev on other 
grounds 118 S.B. 53, 155 Ga. 579, op 
conformed to 118 S.H. 411]; Thomas 
v. Long, 166 N.W. 287, 182 Iowa 859; 
Larsen v. Larsen, 213 N.W. 971, 115 
Neb. 601; Morse v. Ward, 150 A. 132, 
102 Vt. 433. 

[a] Reading contracts involved in 
action.—Instructions which fairly re- 


concretely,?* fairly,?® fully,?® separately,?? definite- 


cite the claims and contentions of the 
parties are not rendered erroneous by 
reading to the jury the contracts in- 
volved in the action. Wisconsin En- 
gine Co. v. Altoona Portland Cement 
Co., 126 P. 1076, 87 Kan. 806. 

[b] Instructions held proper.— 
Cox v. Cline, 126 N.W. 330, 147 Iowa 
353 (not stating facts in alternative 
making out defense); Hawley v. Min- 
neapolis St. Ry. Co., 121 NW. 627, 
108 Minn. 136; Bay v. Beam, 177 S.W. 
395, 190 Mo.App. 393. t 

26. Colo.—Sigel-Campion Live 
Stock Commission Co. v. Holly, 101 
P. 68, 44 Colo. 580. 

Ga.—Rome Ry. & Light Co. v. King, 
126 S.H. 294, 33 Ga.App. 383; South- 


‘ern Ry. Co. v. Ray, 113 S.E. 590, 28 Ga. 


App. 792 [rev 118 S.B. 53, 155 Ga. 
579, and op conformed to 118 S.E. 
411]. 

Ill.—Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 167 
N.E. 807, 336 Tl. 11. 

Iowa.—Hartwig v. Richards Eleva- 
tor Co., 226 N.W. 116; Potter v. Chi- 
cago, etc., R. Co., 46 Iowa 399. 

Ky.—Nashville, C. & St. L. R. Co. 
v. Banks, 161 S.W. 554, 156 Ky. 609. 

Mo.—Safety Fund Nat. Bank v. 
Westlake, 21 Mo.App. 565. 

Mont.—Rand v. Butte Electric Ry. 
Co., 107 P. 87, 40 Mont. 398. 


Tenn.—Cochran y. Pavise, 1 Tenn. 
@iviA., als 


Vt.—Morse v. Ward, 150 A. 132, 102 
Vt. 433. 

[a] Instruction held sufficient.— 
Harriman v. Roberts, 235 N.W. 751, 
211 Iowa 1372. 


27. U.S.—Boston & M. R. R. v. 
Benson, 205 F. 876, 124 C.C.A. 68. 

Ga.—Sandersville Oil Mill Co. v. 
Globe & Rutgers Fire Ins. Co., 124 S. 
BE. 728, 32 Ga.App. 722. 

Iowa.—Arnold vy. Lutz, 
121, 141 Iowa 596. 


Ky.—Langhan v. City of Louisville, 
216 S.W. 1082, 186 Ky. 438. 

Mo.—Griffin v. Arney, (App.) 12 S. 
W.(2d) 95; Chavaux v. Brewer, 
(App.) 223 S.W. 751. 

N.C.—McPhaul v. Walters, 83 S.E. 
321,,167\N,G. 182: 


Ohio.—Jones y. People’s Bank Co., 
116 N.E. 34, 95 Ohio St.- 253; John 
Hancock Mut. Life Ins. Co. v. Hatch- 
ie, 182 N.H. 53, 42 Ohio App. 398; 
Faucett v. Hensley, 171 N.E. 352, 35 
Ohio App. 16. 

Tex.—Pullman_ Co. v. McGowan, 
(Civ.App.) 210 S.W. 842 (error re- 
fused). 


120 N.W. 


Wash.—Schwalen v. W. P. Fuller & 
Co., 182 P, 592, 107 Wash. 476, 10 A. 
L.R. 296. 


“While this language seems to be 
plain, trial courts disregard it. To 
“separate” means to disconnect; to 
divide; to sever. It does not mean 
either to read the pleadings or to 
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ly,?* and correctly?® state the material issues®°® to- 


gether with such instructions as to 


nature of the case requires,* and the instructions 
should specify all the facts which must be found to 
warrant a verdict for plaintiff,?? as the only proper 
source of the jury’s knowledge of fact issues is the 
court’s instructions.** If the pleadings contain mat- 
ters of evidence rather than ultimate facts, the court 
sufficiently states the issues by stating the ultimate 
facts pleaded;?* and this, it has been said, is the 


state the substance thereof.” Fau- 
cett v. Hensley, 171 N.E. 352, 353, 35 
Ohio App. 16. 


[a] Two counts identical.—In an 
action in two counts on two contracts 
of sale, where the allegations of lia- 
bility and defenses were identical, it 
was not necessary for the judge to 
deal separately with the counts, or 
instruct the jury to state on which 
count they based their verdict; and it 
was proper to charge that they should 
find only one verdict. Zemurray v. 
Mansor, 112 S.E. 296, 28 Ga.App. 602. 


[b] Defense and counterclaim.— 
Where, in an action for goods sold, 
tHe buyer pleaded a sale by sample 
and noncompliance therewith and a 
counterclaim for damages resting on 
the same breach, he could not com- 
plain of the instructions because they 
did not separate the allegations of 
the affirmative defense and of the 
counterclaim. Boerner Fry Co. v. 
Mucci, 138 N.W. 866, 158 Iowa 315. 


[c] Cause of action not joint.—In 
an action against defendant railway 
company and its engineer for injuries 
to plaintiff passenger, due to a colli- 
sion between trains, where the peti- 
tion did not charge a joint cause of 
action, but that plaintiff’s injuries 
were dué to the negligence of both 
defendants, that the court submitted 
issues of negligence of the company 
and the engineer separately was not, 
in and of itself, erroneous. Arnett v. 
Illinois Cent. R. Co., 176 N.W. 322, 
188 Iowa 540. 

[d] Instruction held not improp- 
erly to commingle theory of fraud 
and theory that defendants were 
plaintiff's agents. Leimkuehler v. 
Wessendorf, 18 S.W.(2d) 445, 323 Mo. 
64. 


28. Hanika v. Lincoln Traction 
Co., 153 N.W. 568, 98 Neb. 5838; Stein 
v. Peragallo, 176 N.Y.S. 453; Parker 
v. Thomas, 136 S.B. 118, 192 N.C. 798; 
Jones v. People’s Bank Co., 116 N.E. 
34, 95 Ohio St. 253; John Hancock 
Mut. Life Ins. Co. v. Hatchie, 182 N. 
BE. 53, 42 Ohio App. 398; Faucett v. 
Hensley, 171 N.E. 352, 35 Ohio App. 
16. 


{a] Instruction held not improper. 


—Roberts v. Salt Lake & O. Ry. Co., 
176 P. 856, 53 Utah 30. 
29. Colo.—Sigel-Campion Live 


Stock Commission Co. v. Holly, 101 
P. 68, 44 Colo. 580. 
Fla.—Farnsworth v. Tampa Elec- 
tric Co., 57 So. 233, 62 Fla. 166. 
Idaho.—Packard v. O’Neil, 262 P. 
881, 45 Idaho 427, 56 A.L.R. 317. 
Iowa.—Seevers v. Cleveland Coal 
Co., 138 N.W. 793, 158 Iowa 574, Ann. 
Cas.1915D 188; Hess v. Hayes, 125 N. 
W. 671, 146 Iowa 620. 
Tex.—Bonnett-Brown Sales Serv- 
ice Co. v. Denison Morning Gazette, 
(Civ.App.) 201 S.W. 1044. 
Vt.—Morse v. Ward, 150 A. 132, 102 
Vt. 433. 
See also Pierce v. Chicago City Ry. 
Co., 202 Ill.App. 69. 


TRIAL 


each issue as the 


[a] Inconsistent theories.—Where 
a petition in one count sought recov- 
ery in both contract and tort for de- 
lay in shipping cattle, it has been 
held error for the court to submit to 
the jury both grounds for recovery. 
Dalton v. St. Louis, I. M. & S. Ry. Co., 
173 SW. 77, 87 Mo.App. 691. 


[b] Reference to count not stating 
cause of action.—An instruction will 
not reverse merely because it refers 
to a count of a declaration which does 
not state a cause of action if there 
is another count contained in such 
declaration which does state a cause 
of action and will support a recovery. 
Ruch v. Aurora, HE. & GC. R, Co., 150 
Ill.App. 329 [pet for cert stricken out 
90 N.E. 924, 243 Ill. 474]. 


[ec] In action against two defend- 
ants who pleaded separate defenses, 
the court, in its statement of the de- 
fenses in its charge, should correctly 
inform the jury as to the issues sep- 
arately made by each defendant. 
Baldwin v. Self, 114 S.W. 427, 52 Tex. 
Civ.App. 509. : 


{d] Instructions held proper.— 
Hurt v. Nelson, 276 P. 982, 85 Colo. 
471; Reddig v. Looney, 208 I1l.App. 
413 (as to waiver of defenses not set 
out in affidavit of merits); Davis v. 
Gwinn, 162 Ill.App. 72; Mitchell v. 
Des Moines City Ry. Co., 141 N.W. 43, 
161 Iowa 100 (limiting consideration 
of negligence to that charged in peti- 
tion); Miller v. Baker, 140 N.W. 407, 
161 Iowa 136; Bruggeman v. Illinois 
Cent. R. Co., 134 N.W. 1079, 154 Iowa 
596 (merely stating issues); David- 
son v. Jenkins, (Ky.) 113 S.W. 901; 
Hay v. Worcester, (Mo.) 199 S.W. 
139 (instruction in accordance with 
theory and testimony); Evans v. Wil- 
liams, 4 S.W.(2d) 867, 222 Mo.App. 
705 (stating admission in answers to 
pinterrogatories); Evart v. Dalrymple, 
(Tex.Civ.App.) 131 S.W. 223; Adam- 
son’s Adm’r v. Norfolk & P. Traction 
Co., 69 S.E. 1055, 111 Va. 556. 


[fe] Instruction held erroneous.— 
Klein v. Stahl, (Tex.Civ.App.) 219 S. 
W. 523 (as submitting to the jury as 
issues merely evidential facts). 


30. Boyd v. St. Louis Transit Co., 
83 S.W. 287, 108 Mo.App. 303; Daw- 
son County Irr. Co. v. Dawson County, 
173 N.W. 696, 103 Neb. 692; Busbee 
v. Western North Carolina Lumber & 
Mig; (Co., 66(Sim. 577% rbd) NiCimoi3® 


_ [a] All that is required is that the 
issues submitted are sufficient to pre- 
sent all controverted matters to the 


jury. Lloyd v. Town of Venable, 84 
HES D Oyu unGS ENDO. ook. 
[b] Where there is but one con. 


troverted issue, the court may prop- 
erly so instruct the jury. Greenberg 
v. Branciere, 124 A. 216, 100 Conn. 
596; De Graffenried v. Menard, 30 S. 
E. 560, 103 Ga. 651; Olson v. White 
Star Lumber Co., 150 N.W. 4438, 159 
Wis. 391. 


[ce] Instruction held sufficiently to 
withdraw issue.—Burger v. Taxicab 
Motor Co., 120 P. 519, 66 Wash. 676. 


Duty to submit all the issues see 


[§ 609 


better practice, because the issues might otherwise 
be obseured and the jurors in consequence misled.** 
In charging the jury the court is not required to 
make a brief presentation of the issues raised by 
the pleadings, as a preface to the law embodied in 
the charge, where the issues are sufficiently pointed 
out in the course of such statement of the law.*° 
The issues may properly be summarized so that 
the jury may intelligently understand them;*? but 
it is not necessary that the issues be stated in a 


supra § 535. 


Sl. Barr iv. Missouri (Pach ix. COr, 
(Mo.) 37 S.W.(2d) 927; Jones v. Peo- 
ple’s Bank Co., 116 N.E. 34, 95 Ohio 
St. 253; John Hancock Mut. Life Ins. 
Co. v. Hatchie, 182 N.E. 53, 42 Ohio 
App. 398. 


[a] Count ‘to which applicable.— 
An instruction properly stating the 
law applicable to the facts which 
were pleaded and proved need not 
state to which count of the declara- 
tion it is applicable, in the absence 
of circumstances rendering it neces- 
sary. Adamson’s Adm’r v. Norfolk & 
pe etoe Co., 69 S.E. 1055, 111 Va. 


[b] Application of general princi- 
ples to particular facts.—A party is 
entitled to a special charge supple- 
menting the general-charge stating in 
general terms the law applicable to 
the issue by applying the general 
principles to the particular facts re- 
lied on. Pettithory v. Clarke & 
Courts, (Tex.Civ.App.) 139 S.W. 989. 


[ec] Specifying issues on which 
there is evidence.—In submitting 
counterclaim in an action for damag- 
es from an automobile collision, the 
court should specify in the instruc- 
tions the grounds of negligence al- 
leged by defendant, on which there 
is some evidence, and instruct the 
jury that defendant can recover on 
counterclaim only on some one or 
more of the grounds specified. Phe- 
ae v. Foutz, 204 N.W. 240, 200 Iowa 

[d] Recital of contentions made 
by the pleadings has been held not 
equivalent to correct instructions dis- 
tinctly applying to the proved facts 
the legal principles pertinent to the 
issues. Newton v. Seaboard Air Line 
Ry., 87 S.E. 908, 17 Ga.App. 624. 

32. Boyd v. St. Louis Transit Co., 
83 S.W. 287, 108 Mo.App. 303; Green- 
pene v. Taub, (Tex.Civ.App.) 120 S.W. 

[a] Instructions held not errone- 
ous.—In re O’Brien’s Estate, 262 P. 
152, 44 Idaho 729; Stevenson v. A. B. 
C. Fireproof Warehouse Co., (Mo. 
App.) 6 S.W.(2d) 676 (submission of 
general negligence in conjunction 
with facts pleaded). 

33. Lewis v. Illinois Cent. R. Co., 
(Mo.App.) 50 S.W.(2d) 122. 
34 Murphey v. Virgin, 

652, 47 Neb. 692. 


35. Trott v. Chicago, etce., R. Co., 
86 N.W. 33, 87 N.W. 722, 115 Iowa 80. 


36. Galveston, etc., R. Co. y. Hitz- 
telat 66 S.W. 707, 24 tren Oly App: 


66 N.W. 


37. Olson v. Shuler, 221 N.W. 941, 
208 Iowa 70; Plymouth, ete., Tract. 
Co. v. Hart, 2 OhioApp. 1, 19 OhioCir. 
Ct.N.S. 71; Klein v. Muhlhausen, 200 
P. 4386, 83 Okl. 21; Wichita Falls & 
N. W. Ry. Co. v. Puckett, 157 P.'112, 
53 Okl. 463; Chicago, R. I. & G. Ry. 
Co, v. Bentley, 143 P. 179, 43 Okl. 469; 
El Paso Printing Co. v. Glick, (Tex. 
Commn.App.) 263 S.W. 260 [aff (Civ. 
App.) 246 S.W. 1076]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 609-610] 


single paragraph of the charge; if they are fairly 
stated to the jury in some part of the charge in such 
manner as to be understood by the jury, this will 
be sufficient,’S as it is the entire series of instruc- 
tions that is to be considered in determining the 
question whether the jury could be misled thereby.®® 
Where the court has once set forth the allegations 
of the complaint and the admissions and denials of 
the answer, it is not necessarily error to thereafter 
refer to them in general terms.4® The court may 
state the contentions of a party*! in substantially 
the same language that was used in the pleadings, *? 
provided they are set forth correctly.4? Where 
the facts are closely contested, the charge should 
state the contentions of each side with equal ex- 
plicitness and fairness.4* It is permissible to state 
the respective theories of both parties on a certain 
question in a single instruction,*#® but it is not 
error to state the theories of the parties in_sepa- 
rate instructions,*#® and referring to an allegation 
in one count, which allegation was the same as one 
stricken in another count, has been held not error, 
as it is not incumbent on the court to deal separately 
with different counts.47 The extent to which a re- 
cital of conflicting contentions is advisable varies 
widely in different cases.t® A statement in the 


38. Ill.—Catholie Order of Forest- 
ers v. Fitz, 54 N° BE. 952, 181 Ill. 206 
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Conn. 544 (no specific reference to 
specifications of negligence) ; 
y. Meldrim, 151 S.E. 349, 169 Ga. 678 
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charge of the nature and character of the action*® 
or amere statement of facts on which a person based 
his claim®® has been held not improper. The court 
is not required to state any more of the pleadings 
than is deemed necessary,®°! and where the issues 
are correctly set forth, there is no error in failing 
in the preliminary statement of the case to state 
the allegations of the petition in connection with 
an instruction as to the burden of proof resting on 
plaintiff.°? An instruction has been held not er- 
roneous for assuming that the jury understood that 
the issues necessary to be determined to establish 
plaintiff’s case were those submitted to it by the 
court.°% 


[§ 610] b. Reading, Copying, or Referring Jury 
to Pleadings. Although it has been held not error 
to use the language of the pleadings in stating the 
issues to the jury,°* it has also been held that the 
instructions should not be written in the language 
of the pleadings,®® as the pleadings, although read 
at the trial in the hearing of the jury, are addressed 
to the court,>* and a brief, accurate statement of 
the issues in the court’s own language is always 
preferable to the statement thereof in the language 
of the pleadings.°7 While it is sometimes permissi- 


[b] Failure to read pleadings in 
stating contentions of the parties has 


Tietjen 
been held not error where the court 


faff 81 TlApp. 389]; Chicago. v. 
Schmidt, 107 Ill. 186. 
Ind.—Haymond v. Saucer, 84 Ind. 3; 
Bragg v. Eagan, 98 N.E. 835, 51 Ind. 
App. 513. 
Iowa.—Timins v. Chicago, etc., R. 
Co., 33 N.W. 379, 72 Iowa 94. 


Kan.—Chicago, ete, R. Co. 
Groves, 44 P. 628, 56 Kan. 601. 
Mo.—State v. Hope, 14 S.W. 985, 


102 Mo. 410; Fulierton v.: St. Louis, 
etc., R. Co., 84 Mo.App. 498; Carroll 
v. People’s R. Co., 60 Mo.App. 465. 

Tex.—Anderson vy. Crow, (Civ.App.) 
Lod, gsaW el 080% Missouri Valley 
Bridge, ete., Co. v. Ballard, 116 S.W. 
93,50 Tex:Ciy.App: 210: : 

39. Catholic Order of Foresters v. 
Ritz ot IN Ee ope Lole Lib 2 06, 


40. Scott v. Provo City, 45 P. 1005, 
14 Utah. 31. 

41. See supra § 470. 

Reading pleadings or referring ju- 
ry to pleadings for a statement of 
Scion pene of the parties see infra 


42. Georgia, F. & A. Ry. Co. v. 
Spivey, 80 S.E. 678, 14 Ga.App. 157. 


43. See cases infra this note. 


[a] Mere argument of counsel.— 
Mere argument of counsel to the jury 
is not ordinarily to be designated as 
a contention of a party, and such 
designation by the court may, in cer- 
tain cases, require reversal. Brazell 
v. Hearn, 127 S.E. 479, 33 Ga.App. 490; 
Scott v. Valdosta, M. & W, R. Co., 78 
S.E. 784, 138 Ga.App. 65. 

[b] Not rulings of law.—State- 
ments made by the presiding justice 
in his charge as to the contentions of 
the parties are not rulings of law, 
and are not exceptionable. Hotchkiss 
v. Bon Air Coal & Iron Co., 78 A. 1108, 
108 Me. 34. 


[ec] Instructions held not errone- 
ous.—Hartford Fire Ins. Co. v. In- 
gram, 112 So. 424, 216 Ala. 111 (stat- 
ing defendant’s theory of defense); 
Staley v. Nazarenus, 281 P. 358, 
Colo. 826 (as statement of facts); 
Plucherino v. Shey, 143 A. 886, 108 


(not requiring finding for party if 
contentions were true); Hardeman v. 
Ellis, 135 S.E. 195, 162 Ga. 664; Mang- 
ham v. Cobb, 127 S.E. 408, 160 Ga. 182; 
Cc. J. Kamper Grocery Co. v. Sauls, 
144 S.E. 403, 38 Ga.App. 487; Savan- 
nah Electric Co. v. Thomas, 118 S.E. 
481, 30 Ga.App. 405 [transf from Sup. 
Ct. 113 S.E. 806, 154 Ga. 258] (as mis- 


stating defendant’s contention); Ter- 


ry Shipbuilding Corporation v. Grego- 


ry, 106 S.E. 803, 26 Ga.App. 450 (as in- 
sufficient statement of contention); 
Southern Ry. Co. v. Diseker, 81 S.E. 
269, 13 Ga.App. 799 (statement of de- 
fendant’s contention as to denial of 
negligence); Martin:v. Dunbar, 73 S. 
BE. 596, 10 Ga.App. 287 (as misstating 


contentions); Fannon v. Morton, 228 
Ill.App. 415; Orendorff v. Brown Bed 
Mfe. Co.) (178) Ps 281;, 203% Kan... 183: 


Orlowski v. Pere Marquette Ry. Co., 
193 N.W. 201, 221 Mich. 369 [den reh 
191 N.W. 202, 221 Mich. 361] (as over- 
stating defense); Anderson v. Ander- 
son, 99 S.E. 106, 177 N.C. 401 (conten- 
tions of one party); Ward v. North 
CAV OLN mie © Ory GN: Caer c0) poping: an 
(correlative position of defendant 
not stated); White v. Hughes, 292: P. 
37, 145 Okl. 192; Johnson v. Nippert, 
144 A. 404, 294 Pa. 464; 144 A. 407, 
294 Pa. 473; Saxman v. McCormick, 
122 A. 296, 278 Pa. 268; Kain v, Angle, 
6696S. B.v3p 0.0 ll devia. 4. 


44. Methvin Min. & Inv. Co. v. 
Matthews, 93 S.H. 894, 147 Ga. 321. 


45. Toone v. J. P. O’Neill Const. 
Co., 121 P. 10, 40 Utah 265; Murphy 
v. W. & W. Live Stock Co., 187 P. 187, 
26 Wyo. 455 [reh den 189 P. 857, 26 
Wyo. 455]. 

46. Chicago Mill & Lumber Co. v. 
Bryeans, 209 S.W. 69, 137 Ark. 341. 


47. Western & A. R. R. v. Reed, 
134 S.E. 134, 35 Ga.App. 538. 


48. Kast v. Turley, 149 A. 673,111 
Conn, 253. 


[a] Instructions emphasizing con- 
flicting theories and not containing 
correct statements of law applicable 
to the issues are properly refused. 
Pelican v. Mutual Life Ins. Co. of 
New York, 119 P. 778, 44 Mont, 277, 


stated the main contention and told 
the jury that they would have the 
pleading with them and that it would 
be their duty to read it. Brisendine 
v. Hunt, 158 S.E. 469, 438 Ga.App. 115; 
Brewer v. Barnett Nat. Bank, 85 S.E. 
928, 16 Ga.App. 593. 

[c] Statement held not improper. 
—Orr v. Planters’ Phosphate & Fer- 
tilizer Co., 68 S.E. 779, 8 Ga.App. 59. 


49. Maryland Casualty Co. v. 
Overstreet, (Tex.Civ.App.) 42 S.W. 
(2d) 160. 


50. Ledbetter v. City of Kirksville, 
151 S.W. 228, 167 Mo.App. 195. 


51. International & G. N. R. Co. 
v. Garcia, 117 S.W. 206, 54 Tex.Civ. 
App. 59. 


52. Yellow Pine Paper Mill Co. v. 
Lyons, (Tex.Civ.App.) 159 S.W. 909. 


53. St. Louis, S. F. & T. Ry. Co. v. 
Bowles, 131 S.W. 1176, 63 Tex.Civ. 
App. 23. 

54. Earl v. San Francisco Bridge 
Co., 160 P. 570, 31 Cal.App. 339; Hager 
v. Burnham, 196 N.W. 896, 111 Neb. 
481; Budde v. Wahlquist, 216 P. 849, 
125 Wash. 500. 


“It was certainly proper to inform 
the jury as to the issues, and it is a 
mere question of rhetoric whether for 
this purpose the language of the 
pleadings or equivalent phraseology 
should _be used.” Earl v. San Fran- 
cisco Bridge Co., 160 P. 570, 574, 31 
Cal.App. 339. 


55. Lewis v. Illinois Cent. R. Co., 
(Mo.) 50 S.W.(2d) 122. 


56. Lewis v. Illinois Cent. R. Co., 
(Mo.) 50 S.W.(2d) 122; Gorman vy. 
St. Louis Merchants’ Bridge Terminal 
Ry. Co., 28 S.W.(2d) 1028, 325 Mo. 
326; Blackmore v. Missouri Pac. R, 
Co., 62 S.W. 993, 162 Mo. 455: Black 
v. Smith, 224 N.W. 915, 58 N.D. 109. 


57. Holub y. Fitzgerald, Iowa 
243 N.W. 575; Mowry v. Baking ses 
N.W. 274, 203 Iowa 628; Heineman v. 
Young, (Iowa) 197 N.W. 1001; For- 
yee RA Sei fe N.W. 1046, 99 Neb. 

; avis v. einer, 181 P. 58 
Utah 428. ; ote 8 
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ble for the court to copy the pleadings in stating the 
issues to the jury,®® this practice is not to be com- 


mended,®°® and should be avoided 


ble;°° and substantially®! to copy®* the pleadings 
in stating the issues has been held improper. While 


58. Angell v. Arnett, 142 N.H. 720, 
81 Ind.App. 614; City of Indianapolis 
v. Moss, 128 N.E. 857, 74 Ind.App. 129; 
Fidelity & Casualty Co. of New York 
v. Blount Plow Works, 136 N.E. 559, 
78 Ind.App. 529; Vandalia Coal Co. v. 
Moore, 121 N.E. 685, 69 Ind.App. 311; 
New v. Jackson, 95 N.E. 328, 50 Ind. 


App. 120; Mizner v. Lohr, 238 N.W. 
584, 213 Iowa 1182; Mowry v. Reink- 
ing, 218 N.W. 274, 203 Iowa 628; 


Lisle-Dunning Const. Co. v. McCall, 
(Tex.Civ:App.) 167 S.W. 810. 


[a] Preliminary statement not 
submission to jury.—A_ preliminary 
statement, reciting the allegations of 
the pleadings, does not operate as a 
submission of questions to the jury. 
Lange v. Bedell, 212 N.W. 354, 203 
Iowa 1194. 


[b] Quotation of pleadings with 
instruction to the jury not to consid- 
er them as evidence has been held 
not error. Fire Ass’n of Philadel- 
phia v. Thompson, (Tex.Civ.App.) 220 
S.W. 795. 


59. Blair-Baker Horse Co. v. Co- 
lumbus First Nat. Bank, 72 N.E. 1027, 
164 Ind. 77; Evansville Gas & Elec- 
tric Light Co. v. Robertson, 100 N.E. 
689, 55 Ind,App. 353; Angola Ry. & 
Power Co. v. Butz, 98 N.E. 818, 52 
Ind.App. 420; Canfield v. Chicago, R. 
I. & P. Ry. Co., 121 N.W. 186, 142 Iowa 
658; McDonald v. Bice, 84 N.W. 985, 
113 Iowa 44; O’Brien v. Sullivan, 186 
N.W. 532, 107 Neb. 512; Spieler v. 
Lincoln Traction Co., 171 N.W. 896, 
103 Neb. 339; Tobler v. Union Stock- 
yards Co., 123 N.W. 461,-85 Neb. 413. 


60. Mowry v. Reinking, 213 N.W. 
274, 203 Iowa 628. 


61. Balik v. Flacker, 238 N.W. 467, 
212 Iowa 1381. 


62. Et. Lyon Canal Co. v. Bennett, 
GeO OA, a 61 Colo pally Holub Ve 
Fitzgerald, (Iowa) 243 N.W. 575; In 
re Thompson’s Hstate, 234 N.W. 841, 
211 Iowa 935; Welton v. Iowa State 
Highway Commission, 233 N.W. 876, 
211 Iowa 625; Leete v. Hays, 233 N.W. 
481, 211 Iowa 379; Peet Stock Rem- 
edy Co. v. Bruene, 230 N.W. 327, 210 
Iowa 131; Granette Products Co. v. 
Arthur H. Neumann & Co., 221 N.W. 
197, 208 Iowa 24; Dunnegan & Briggs 
VeChicazo, WN. Ly ide, Paks Cox, Ze NEW. 
364, 202 Iowa 787; Veith v. Cassidy, 
207 N.W. 328, 201 Iowa 376; North- 
west Securities Co. v. Schneckloth, 202 
N.W. 97, 199 Iowa 545; Black v. 
Miller, 1388 N.W. 535, 158 Iowa 293; 
First Nat. Bank of Hastings y. Da- 
vis, 242 N.W. 655, 123 Neb. 304; Sohl 
v. Sohl, 207 N.W. 669, 114 Neb. 353; 


Plath v. Brunken, 167 N.W. 567, 102 
Neb. 467; Forrest v. Koehn, 156 N. 
W. 1046, 99 Neb. 441; Farmers’ & 


Merchants’ Sav. Bank v. Jensen, 232 
P. 1084, 64 Utah 609. 


63. Seaboard Air Line Ry. Co. v. 
Benton, 159 S.E. 717, 43 Ga.App. 495 
[rev on other grounds (Sup.) 165 S.F. 
593, op conformed to (App.) 166 S.B. 
219]; Clouser v. Ruckman, 4 N.E. 
202, 104 Ind. 588; Southern Surety 
Co. v. Kinney, 127 N.E. 575, 74 Ind. 
App. 205; Sturgeon v. Sturgeon, 30 
N.BH. 805, 4 Ind.App. 232; Baltzer v. 
Chicago, ete, R. Co, 60 N.W. 716, 
89 Wis. 257. 


64. Ill—Schlauder v. Chicago & 
Southern Traction Co., 97 N.E. 233, 
253 Ill. 154 [rev 160 Ill.App. 309]; 
McConkey v. Pennsylvania R. Co., 251 
Tll.App. 299; Boyd v. Kimmel, 161 
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whenever possi- 


Ill.App. 206. 


Ind.—Cincinnati, I. & W. R. Co. v. 
Little, 131 N.E. 762, 190 Ind. 662. 


Mo.—Gorman vy. St. Louis Mer- 
chants’ Bridge Terminal Ry. Co., 28 S. 
W.(2d) 1028, 325 Mo. 326. 


N.D.—Voter v. Newsalt, 225 N.W. 
74, 58 N.D. 154; Branthover v. Mon- 
arch Elevator Co., 156 N.W. 927, 33 
N.D. 454. 


Okl.—Rhodes yv. Lamar, 292 P. 335, 
145 OK]. 2238. 


Tenn.—Nashville, C. & St. L. Ry. v. 
Anderson, 185 S.W. 677, 184 Tenn. 666, 
L.R:A.1918C 1115. 


Tex.—Adams & Washam v. South- 
ern Traction Co., (Civ.App.) 188 S.W. 
275; Houston Electric Co. v. Nelson, 
17 S.W. 978, 34 Tex.Civ.App. 72. 


Utah:—Davis v. Heiner, 181 P. 587, 
54 Utah 428. 


65. Ala.—Western Union Tel. Co. 
v. Northcutt, 48 So. 553, 158 Ala. 539, 
132 Am.S.R. 38; Alabama Great 
Southern R. Co. v. McWhorter, 47 So. 
84, 156 Ala. 269; Birmingham R. Co. 
v. Hayes, 44 So. 1032, 153 Ala. 178. 


Colo.—Brooklyn Consol. Min. Co. v. 
Peterson, 16 P. 5638, 11 Colo. 80. 


Iowa.—Shebek v. National Cracker 
Co., 94 N.W. 930, 120 Iowa 414; Han- 
kins v. Hankins, 75 N.W. 278; Swan- 
son vy. Allen, 79 N.W. 1382, 108 Iowa 
419; Robinson v. Berkey, 69 N.W. 
434, 100 Iowa 136, 62 Am.S.R. 549; 
West v. Averill Grocery Co., 80 N.W. 
555, 109 Iowa 488; Ft. Madison v. 
Moore, 80 N.W. 527, 109 Iowa 476; 
Keatley v. Illinois Cent. R. Co., 63 
N.W. 560, 94 Iowa 685; Burns v. Oli- 
phant, 43 N.W. 289, 78 Iowa 456; 
Lindsay v. Des Moines, 27 N.W. 283, 
68 Iowa 368; Bryan v. Chicago, etc., 
Re ©o,,, Ly INAW.9 295; 63 Lowa 464 
Porter v. Knight, 19 N.W. 282, 63 Iowa 


365; Fitzgerald v. McCarty, 8 N.W. 
646, 55 f[owa 702; Reid v. Mason, 14 
Iowa 54] 


Kan.—Kansas City, ete, R. Co. v. 
Dalton, 72 P. 209, 66 Kan. 799; Ste- 
vens v. Maxwell, 70 P. 873, 65 Kan. 
835; “Kansas City, ete... Ro Co. iv. 
Hagan, 67 P. 887, 64 Kan. 421. 


Ky.—Tipton v. Triplett, 1 Metc. 
570; South Covington, etc., R. Co. v. 
Stroh, 66 S.W. 177, 23 Ky.L. 1807, 57 
L.R.A. 875, 


ape cnelap v. Wheeler, 70 Me. 


Miss.—Lanham v. Wright, 142 So. 5. 


Mo.—Kuhlman y. Water, Light & 
Transit Co., 271 S.W. 788, 307 Mo. 
607; Waffi v. Missouri Pac. R. Co., 
103 S.W. 1026, 205 Mo. 450; Fisher v. 
St. Louis! ‘Transit’ Co., 95 S.Ww.> 917, 
198 Mo. 562; Blackmore v. Missouri 
Pac.) Ri .Co.,) 62 iS, Wie 99850162 eo. 
455; Lloyd v. St. Louis, ete., R. Co., 
29 S.W. 158, 31 S.W. 110, 128 Mo. 595; 
Britton v. St. Louis, 25 S.W. 366, 
120 Mo. 487; Dassler v. Wisley, 32 
Mo. 498; Webb v. Carter, 98 S.W. 776, 
121 Mo.App. 147; Procter v. Loomis, 
35 Mo.App. 482; Gessley y. Missouri 
Pac. R. Co., 26 Mo.App. 156; McGin- 
nis v. Missouri Pac. R. Co., 21 Mo. 
App. 399. 


Neb.—Home Sav. Bank v. Stewart, 
110 N.W. 947, 78 Neb. 624; Murray v. 
Burd, 91 N.W. 278, 65. Neb. 427; Bar- 
ney 'v. Pinkham, 56 N.W. 323, 37 Neb. 
664; Ferris v. Marshall, 96 N.W. 602, 
1 Neb. (Unoff.) 3877. 
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it has been held not error to read the pleadings or 
refer the jury to them to ascertain the issues,°*? such 
practice is not commended,** and it has been held 
that the court should state the issues simply*®® rath- 
er than read the pleadings to the jury®® or refer 


N.C.—Burton v. Rosemary Mfg. Co., 
43 S.E. 480, 132 N.C. 17. 


N.D.—Black v. Smith, 224 N.W. 915, 
58 N.D. 109. 

Ohio.—Baltimore, ete, R. Co. v. 
Lockwood, 74 N.E. 1071, 72 Ohio St. ~ 
586; Madisonville v. Rosser & Castoe, 
28 Ohio Cir.Ct. 834; Russell v. Weiler, 
28 Ohio Cir.Ct. 176; Cincinnati Tract. 
Coes y.. Ruthman,. 5 (Ohio. Cir-Ct.N.s- 
191, 33’ Ohio Cir.Ct. 626. 


Pa.—Herstine v. Lehigh Valley R. 
Co., 25 A. 104, 151 Pa. 244. ; 


Tenn.—Hast Tennessee, etc., R. Co. 
v. Lee, 18 S.W. 268, 90 Tenn. 570. 


Tex.—Smyth v. Caswell, 4 S.W. 
848, 67 Tex. 567; Barkley v. Tarrant 
County, 53 Tex. 251; Bradshaw v. 
Mayfield, 24 Tex. 481; Texas, etc., 
R. Co. v. Mortensen, 66 S.W. 99, 27 
Tex.Civ-App. 106; San Antonio, etc., 
R. Co. v. De Ham, (Tex.Civ.App.) 54 
S.W. 395. See also Austin City Water 
Co. v. Capital Ice Co., 1 Tex.App.Civ. 
Cas. § 1133 (holding the judge need 
not state the issues as the pleadings 
which are read to the jury are sufli- 
cient to inform them of the issues). 


[a] To leave it to jury to deter- 
mine material issues in a case is er- 
ror. McLean v. Clark, 47 Ga. 24; 
Fleischmann y. Miller, 38 Mo.App. 
igs 

[b] Answer containing interroga- 
tories.—Where plaintiff waives a dis- 
covery except as to the answer to 
certain interrogatories propounded, 
the court, in instructing on the effect 
of the answer, should distinguish be- 
tween that part which is merely a 
part of the pleadings and that which 
is in response to the interrogatories. 
Almand vy. Thomas, 96 S.E. 962, 148 
Ga. 369. | 


66. Savino v. Griffin Wheel Co., 136 
N.W. 876, 118 Minn. 290; Henkel & 
Sullivan v. Robinson, 161 N.E. 342, 
27 Ohio App. 841; Brooks v. Lindsay, 
17 Ohio App. 225. 


[a] Separate answers by defend- 
ants.—Reading the separate answer 
of one defendant to the jury as a part 
of the instructions has been held er- 
ror, where it contained allegations 
which might influence the jury as to 
the liability of another defendant. 
wan v. Pearce, 235 F. 497, 149 C.cC. 


[b]. Original petition amended in 
material parts.—It has been held not 
error to read to the jury the original 
and amended petition, where the 
plaintiff dismissed the case as to one 
of the defendants, and the original 
petition was amended in several ma- 
terial parts, and the court charged 
that the original petition and the 
amendments that had been stricken 
were not part of plaintiff’s statement 
of the case, and explained how the 
amendments were related to the orig- 
inal petition. Jackson v. Seaboard 
sor Line Ry., 78 S.E. 1059, 140 Ga. 


[ec] Court rule forbidding plead- 
ings going to jury.—A court rule for- 
bidding pleadings to go to the jury 
does not prevent the court from read- 
ing the pleadings or otherwise stat- 
ing the issues in the language of the 
pleadings. Settles v. Johnson, 298 P. 
690, 162 Wash. 466. 


[d] Abandoned defenses.—Where 
defenses are pleaded but abandoned, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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them to the pleadings to ascertain the issues in the 
case;®* and where such instructions are requested, 


it is bad practice to read the answer 
to the jury or to refer specifically 
thereto in the instructions. Elliott 
Supply Co. v. Green, 160 N.W. 1002, 
35 N.D. 641. 

[e] Allegations not submitted for 
finding's.—It is better practice not to 
call the jury’s attention to allegations 
of separate and distinct assignments 
of negligence not submitted to them 
for findings without further instruc- 
tion thereon. El Paso Printing Co. v. 
Glick, (Tex.Civ.App.) 246 S.W. 1076 
[aff 263 S.W. 260]. 

{f] Failure of jury to hear com- 
plaint read has been held not conclu- 
sive of an assumed fact that the jury 
was not aware of the material issues 
alleged therein. Lagomarsino  v. 
Market St. Ry. Co., 261 P, 465, 202 
Cal. 474. 

[g] Reading pleadings as stating 
contentions.—(1) The reading to the 
jury of the pleadings in a case as 
the statement of their contentions has 
been held not improper (Georgia Ry. 
& Power Co. v. Jenkins, 112 S.E. 734, 
28 Ga.App. 632; Standard Oil Co. 
v. Parrish, 151 S.E. 541, 40 Ga.App. 
814; Irwin v. Leuten Brick Co., 59 
Pa.Super. 150) (2) even though some 
of the allegations were not supported 
by evidence (Western & A. R. R. v. 
Lochridge, 146 S.E. 776, 39 Ga.App. 
246 [aff 152 S.E. 474, 170 Ga. 208 
(cert den 50 S.Ct. 461, 281 U.S. 762, 
74 L.Ed. 1171)]). 


67. Ala.—Miller v. Johnson, 66 So. 
486, 189 Ala. 354; Birmingham Ry., 
Light & Power Co. v. Fox, 56 So. 1013, 
174 Ala. 657; Lewy Art Co. v. Agri- 
cola, 53 So. 145, 169 Ala. 60; Louis- 
ville & N. R. Co. v. Laney, 69 So. 993, 
14 Ala.App. 287. 


Fla.—Seaboard Air Line Ry. Co. v. 
Kay, 74 So. 523, 73 Fla. 554. 


Ga.—Bennett v. Cox, 146 S.E. 835, 
167 Ga. 843. 


Ill.—Lerette v. Director General of 
Railroads, 137 N.E. 811, 306 Ill. 348 
[aff 225 Ill.App. 98]; Bernier v. Illi- 
nois Cent. R. Co.,. 129° N.W./) 747, 296 
Ill. 464 [aff 215 Ill.App. 454]; Mc- 
Farlane v. Chicago City Ry. Co., 123 
N.E. 638, 288 Ill. 476 [aff 212 Ill.App. 
664]; Schlauder v. Chicago & South- 
ern Traction Co., 97 N.E. 233, 253 Ill. 
154 [rev 160 Ill.App. 309]; Dickson 
v. George B. Swift Co., 87 N.E. 59, 
238 Ill. 62 [aff 142 I1l.App. 655]; Pitts- 
burg, ete., R. Co. v. Kinnare, 67 N.E. 
826, 203 Ill. 388; , West Chicago St. 
R. Co. v. Lieserowitz, 64 N.E. 718, 
197 Ill. 607; Illinois Cent. R. Co. v. 
King, 53 N.E. 552, 179 Ill. 91, 70 Am. 
S.R. 93; Williams v. Stearns, 256 Il. 
App. 425; McConkey v. Pennsylvania 
R. Co., 251 Ill.App. 299; Cox v. Aitna 
Casualty & Surety Co. of Hartford, 
Conn., 248 Ill.App. 209; Kehr v. Snow 
& Palmer Co., 225 I1lApp. 403; 
Latham vy. Cleveland, C., C. & St. L. 
R. Co., 179. Ill.App. 324; Hoyt v. 
Chicago City Ry. Co., 166 Ill.App. 361; 
Boyd v. Kimmel, 161 Ill.App. 206; 
Chicago City R. Co. v. Mauger, 105 
Ill.App. 579. See also Marshall v. 
Illinois Cent. R. Co., 207 Ill.App. 619; 
Stolarez v. Interstate Iron & Steel 
Co., 207 Ill.App. 7; Thorne v. South- 
ern Illinois Ry. & Power Co., 206 Ill. 
App. 372. 

Iowa.—Mulroney Mfg. Co. v. Weeks, 
171 N.W. 36, 185 Iowa, 714. 

Miss.—Lanham vy. Wright, 142 So. 
5; Yazoo & M. V. R. Co. v. Cornelius, 
95 So. 90, 131 Miss. 37; Southern 
Ry. Co. v. Ganong, 55 So. 355, 99 Miss. 
540. ’ 

. Mo.—Gormah v. St. Louis Mer- 
chants’ Bridge Terminal Ry. Co., 28 
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S.W.(2d) 1023, 325 Mo. 326; Jaffi v. 
Missouri Pac. Ry. Co., 103 S.W. 1026, 


205 Mo. 450; Bullmore v. Beeler, 
(App.) 33 S.W.(2d) 161; McCaslin v. 
Mullins, (App.) 17 S.W.(2d)_ 684; 


Dietderick v. Missouri Iron & Metal 
Co., 9 S.W.(2d) 824, 222 Mo.App. 740; 
Priestly v. Laederich, (App.) 2 S.W. 
(2d) 681; Ritchie v. State Board of 
Agriculture, (App.) 297 S.W. 435; 
Carroll v. St. Louis-San Francisco 
Ry. Co., (App.) 290 S.W. 647; Marko- 
witz v. Markowitz, (App.) 290 S.W. 
119; Sitts v. Daniel, (App.) 284 S.W. 
857; Elders v. Missouri Pac. R. Co., 
(App.) 280 S.W. 1048; Stufflebean v. 
Peaveler, (App.) 274 S.W. 926; Chap- 
man v. Missouri Pac. R. Co., 269 S.W. 
688, 217 Mo.App. 312; Baker v. Lyell, 
242 S.W. 7038, 210 Mo.App. 230; Wil- 
liams v. Tucker, (App.) 224 S.W. 21; 
Rouse v. St. Paul Fire & Marine Ins. 
Co., 219 S.W. 688, 203 Mo.App. 603; 
Pollard v. Carlisle, (App.) 218 S.W. 
921; Byrne v. News Corp., (App.) 190 
S.w., 933, 195, Mo.App. }265 [cert 
quashed sub nom. State ex rel. Byrne 
v. Ellison, 199 S.W. 403]; Boomshaft 
v. Klauber, 190 S.W. 616, 196 Mo.App. 
222; Ridge v. Hines, (App.) 189 S.W. 
606; State ex rel. and’to Use of Macke 
v. Randolph, (App.) 186 S.W. 590; 
Sinnamon v. Moore, 142 S.W. 494, 161 
Mo.App. 168; Birch Tree State Bank v. 
Dowler, 145 S.W. 843, 163 Mo.App. 65; 
Bean v. Lucht, 145 S.W. 1171, 165 Mo. 
App. 173; Smith v. Means, 155 S.W. 
454, 170 Mo.App. 158. 


Ohio.—Avra v. Karshner, 168 N.E. 
237, 32 Ohio App. 492; Forest City 
Provision Co. y. Blaha, 18 Ohio Cir.Ct. 
N.S. 33. 

Okl.—Lambard-Hart Loan Co. v. 
Smiley, 242 P. 212, 115 Okl. 202. 


Tex.—Arkansas Fuel Oil Co. v. 
Connellee, (Civ.App.) 39 S.W.(2d) 99; 
Standard Accident Ins. Co. v. Cherry, 
(Civ.App.) 36 S.W.(2d) 807; Washing- 
ton Fidelity Nat. Ins. Co. v. Williams, 
(Civ.App.) 33 S.W.(2d) 796 [rev on 
other grounds (Commn.App.) 49 S.W. 
(2d) 1093]; Hewitt v. Buchanan, 
(Civ.App.) 4 ,S.W.(2d) 169; Payne 
v. Kindel, (Civ.App.) 239 S.W. 1011; 
Hines v. Hodges, (Civ.App.) 2388 S. 
W. 349 (error refused); Panhandle 
& S. BO Ry... Co. svi | Morrison, si(Civ; 
App.) 191 S.W. 138; Adams & Washam 
v. Southern Traction Co., (Civ.App.) 
188 S.W. 275. 


Va.—Director General of Railroads 
v. Pence’s Adm’x, 116 S.E. 351, 135 
Va. 329; Jones’ Adm’r v. City of 
Richmond, 88 S.E. 82, 118 Va. 612; 
Curtis & Shumway v. Williams, 86 S. 
E. 848. 


W.Va.—Mott v. Davis, 111 S.E. 603, 
90 W.Va. 613. 


[a] Directing verdict on proof of 
case as set forth in declaration.—Un- 
less the declaration contains all the 
elements necessary for a recovery, 
the court should not instruct that, 
if the jury find that plaintiff has 
made out her case as set forth in the 
declaration by a preponderance of the 
evidence, they should find for plaintiff. 
Cromer y. Borders Coal Co., 92 N.E. 
926, 246 Ill. 451 [rev 152 Ill.App. 555]; 
Waschow v. Kelly Coal Co., 92 N.E. 
303, 245 Ill. 516; Peters v.. Howard, 
206 Ill.App. 610; Annen v. W. F. 
McLaughlin & Co., 189 Ill.App. 261; 
Hoxsey v. St. Louis & S. Ry. Co., 171 
Ill.App. 109; Upthegrove v. Chicago 
Great Western R..Co., 168 Ill.App. 
89; Latham v. Cleveland, C., C. & St. 
lL. Ry. Co., 164 Ill.App. 559;, Hlgin 
City Banking Co. v. Chicago, M. & St. 
P. Ry. Co., 160 Ill.App. 364. 


[b] Identifying thing about which 
issue was raised.—An 


instruction } 
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they are properly refused.*® A departure from these 
rules, it is said, is especially hurtful and to be 


which refers to the petition for the 
purpose of identifying a thing about 
which an issue was raised is not open 
to the objection that it refers the 
jury to the petition to determine 
what the issues are. Elstroth v. Kar- 
renbrock, (Mo.App.) 285 S.W. 525; 
Buehler v. Waggener Paint & Glass 
Co., (Mo.App.) 231 S.W. 283; Ekstan 
v. Herrington, (Mo.App.) 204 S.W. 
409; Dwyer v. St. Louis Transit Co., 
83 S.W. 308, 108 Mo.App. 152. 


{[c] Contentions of parties.—(1) A 
reference to the pleadings as stating 
the contentions of the parties has 
been held not improper or erroneous 
(Western & A. R. R. v. Peterson, 147 
S.E. 513, 168 Ga. 259; Hutcheson v. 
Browning, 129 S.E. 125, 34 Ga.App. 
276) (2) especially where the- sub- 
stance of the contentions has al- 
ready been stated (Missouri, K. & T. 
Ry. Go. of Texas v. Swift, (Tex.Civ. 
App.) 128 S.W. 450) (3) and the fail- 
ure of the court to mention all of a 
party’s contentions has been held not 
error where the jury was referred to 
the pleadings for the statement of the 
contentions of the parties (Notar- 
francesco v. Smith, 134 A. 151, 105 
Conn. 49; Holloway v. City of Mil- 
Read aie et 132 S.E. 106, 35 Ga.App. 


[d] Instructions held not objec- 
tionable as referring jury to pleadings 
to ascertain the issues. Bernier v. 
Illinois Cent. R. Co., 129 N.E. 747, 296 
Ill. 464 [aff 215 Ill.App. 454]; 
Bros. Coal, ete.,.Co. v. Thil, 81 N.E. 
857, 228 Ill. 233 [aff 128 Ill.App. 249]; 
Pennsylvania Co. v. oberts & 
Schaefer Co., 250 Ill.App. 330; Sandor 
v. Verhovey Aid Ass’n, 199 Ill.App. 
199; Latham vy. Cleveland, C., C. & 
St. L. R. Co., 179 Ill.App. 324; Boyer 
v. Northwestern HPlevated R. Co., 174 
Ill.App. 161 (requiring plaintiff to 
prove facts alleged in declaration and 
relied on in the case); Jenks v. Lans- 
ing Lumber Co., 66 N.W. 231, 97 Iowa 
342; Berry v. St. Louis-San Francisco 
Ry. Co., 26 S.W.(2d) 988, 324 Mo. 775 
[cert den 50 S.Ct. 464, 281 U.S. 765, 
74 L.Ed. .1173]; Taylor v. Scherpe, 
etc., Architectural Iron Co., 133 Mo. 
349, 34 S.W. 581; Sherwood v. Grand 
Ave. R. Co., 33 S.W. 774, 182 Mo. 339; 
Britton v. St. Louis, 25 S.W. 366, 120 
Mo. 437; Anderson v. Dail, 21 S.W. 
(2d) 496, 224 Mo.App. 403; McClellan 
v. Kansas City Public Service Co., 
(Mo.App.) 19 S.W.(2d) 902 (use of 
words ‘acts and omissions complained 
of’); Broyles v. Byrne, (Mo.App.) 13 
S.W.(2d) 560; Mackey v. First Nat. 
Bank, (Mo.App.) 293 S.W. 66 (instruc- 
tion referring to pleadings but not for 
facts); Sitts v. Daniel, (Mo.App.) 
284 S.W. 857 (reference to identify al- 
leged statement); Williams v. Hy- 
man-Michaels Co., (Mo.App.) 277 S.W. 
593 (use of word ‘alleged’ where 
synonymous with ‘‘claimed’’); Car- 
penter v. Burmeister, 273 S.W. 418, 
217 Mo.App. 104 (must prove negli- 
gence in particular manner alleged) ; 
Patton v. Eveker, (Mo.App.) 232 S. 


W. 762; Barnard v. Weaver, (Mo. 
App.) 224 S.W. 152; Big River Lead 
Co. iyv.USt.2 Louis, ete., R. Co; 100 S: 


W. 636, 123 Mo.App. 394; Andrews v. 
Wilding, (Tex.Civ.App.) 193 S.W. 192 
[error refused] (reference for state- 
ment of injuries claimed). 


68. Woodward Iron Co. v. Wil- 
liams, 93 So. 528, 207 Ala. 600; Penn- 
sylvania Fire Ins. Co. v. Draper, 65 
So. 923, 187 Ala. 103; Birmingham 
Ry., Light & Power Co. v. Adkins, 62 
So. 367, 8 Ala.App. 555 [judgment re- 
versed on other grounds 64 So. 70, 
184 Ala. 580]; Rosinski v. Burton, 163 
Tll.App. 162; Phillips v. Thompson, 
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condemned, where the pleadings are prolix and con- 
tain important and intricate statements of fact,®® 
or where the pleadings are so involved as to make 
it doubtful whether the jury could understand the 
issues raised thereby,’° or where the allegations are 
However, where the is- 
sues are clearly stated in other portions of the 
instructions, it has been held not error to read or 


broader than the proofs.71 
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not erroneous. 


copy the pleadings or refer the jury to the plead- 


ings. 


So, too, the failure otherwise to state the 
issues is not improper or erroneous where the issues 
are simple and easily understood from the plead- 


Thereof.7§ 


ings,’® or when the parties agree that the pleadings 


35 S.W.(2d) 3882, 225 Mo.App. 859; 
Lally v. Morris, (Mo.App.) 26 S.W. 
(2d) 52; Dietderick v. Missouri Iron 
& Metal Co., 9 S.W.(2d) 824, 222 Mo. 
App. 740; Wilks v. St. Louis & S. 
. R. Co:, 141 S.W. 910, 159 Mo.App. 
711; Southern Badge Co. v. Smith, 
(Tex.Civ.App.) 141 S.W. 185. See 
also Shewbridge v. Chicago City Ry. 
Co., 188 Ill.App. 454. 

69. Wilson v. Else, 216 N.W. 33, 
204 Iowa 857; Mulroney Mfg. Co. v. 
Weeks, 171 N.W. 36, 185 Iowa 714; 
Stevens v. Maxwell, 70 P. 873, 65 Kan. 
835; Lambard-Hart Loan Co. v. 
Smiley, 242 P. 212, 115 Okl. 202. 


70. Kansas City, etc., R. Co. v. Dal- 
ton, 72 P. 209, 66 Kan. 799; Bering 
Mfg. Co. v. Femelat, 79 S.W. 869, 
35 Tex.Civ.App. 36. : 

71. Ariz.——Hines 
395; 25 Ariz. 65. 

Iowa.—Farmers’ State Bank of 
Storm Lake v. Corneliussen, 201 N. 
W. 599, 199 Iowa 256; Disalvo v. Chi- 
caco, i. 1. & PR. Co., 200 Now. 729, 
202 N.W. 608, 199 Iowa 868. 


Mo.—Remmler ip Shenuit, 15 Mo. 
App. 192. 

Neb.—Fellers v. Howe, 184 N.W. 
122, 106 Neb. 495; Hanna v. Hanna, 
176 N.W. 732, 104 "Neb. 231. 

S.D.—Farm Mortgage & Loan Co. 
v. Martin, 214 N.W. 816, 51 S.D. 424. 


See also Fidelity & Casualty Co. of 
New York v. Blount Plow Works, 136 
N.E. 559, 78 Ind.App. 529 (holding 
that the fact that certain allegations 
of a complaint are not supported by 
the evidence does not, of itself, make 
an instruction containing a recital 
of such allegations erroneous). 

[a] May militate against fair con- 
sideration of evidence.—Reading of a 
pleading containing statements of evi- 
dentiary matter not supported by tes- 
timony may militate against a fair 
consideration of the evidence. Black 
v. Smith, 224 N.W. 915, 58 N.D. 109. 

72. Ala.—Demopolis Telephone Co. 
v. Hood, 102 So. 35, 212 Ala. 216. 

Cal.—Piluso v. Spencer, 172 P. 412, 
36 Cal.App. 416. ~- 

Ga.—Woodward v. Fuller, 88 S.E. 
974, 145 Ga. 252; Port Wentworth 
Terminal Corporation v. Leavitt, 110 
S.E. 686, 28 Ga.App. 82. 

Ill.—Reivitz v. Chicago Rapid 
Transit Co., 158 N.E. 380, 327 Ill. 207; 
Coulter v. Illinois Cent. R. Co., 106 N. 
WH. 258, 264 Ill. 414 [aff 184 Ill.App. 
208]. 


v. Gale, 213 P. 


Ind.—Young v. Clegg, 93 Ind. 371; 
Toledo, St. L. & W. R. Co. v. Miller, 
88 N.E. 968, 44 Ind.App. 227. 


Iowa.—Elmore y. Des Moines City 
Ry. Co., 224 N.W. 28, 207 Iowa 862; 
Miller & Kizer v. Des ‘Moines City Ry. 
Co., 195 N.W. 600, 196 Iowa 1033; 
Livingston v. Stevens, 94 N.W. 925, 
122 Iowa 62; Hankins v. Hankins, 
(Iowa) 79 N.W. 278; Morrison v. 


Burlington, etc., R. Co., 51 N.W. 75, 
84 Iowa 663; Helt v. Smith, 39 N.W. 
81, 74 Iowa 667; Drake v. Chicago, 


ete. R. €o., 29 N.W. 804, 70 Iowa 59; 
Paddock v. Bartlett, 25 N.W. 906, 
68 Iowa 16. 


Kan.—Myer v. Moon, 26 P. 40, 45 
Kan. 580; Union Pac. R. Co. v. Stern- 
berger, 54 P. 1101, 8 Kan.App. 131. 


Mo.—Pollard v. Carlisle, (App.) 218 
S.W. 921. 

Neb.—Larson v. Chicago & N. W. 
Ri Co.) 131 INIW. 201, 89 Neb. 247; 
Bloomfield v. Pinn, 121 N.W. 716, 34 
Neb. 472. 

Ohio.—Misrach v. Epperson, 168 N. 
FE. 230, 32 Ohio App. 451; Cincinnati 
Gas, ete., Co. v. Coffelder, 11 Ohio 
Cir.Ct.N.S. 289, 31 Ohio Cir.Ct. 26. 


8.C.—Franklin vy. Atlanta, ete, R. 
Co., 54 S.E. 578, 74 S.C. 332. 

Tex.—East Line, ete. R. Co. v. 
Smith, 65 Tex. 167; Panhandle & Ss. 
FF. Ry. Co. v. Morrison, (Civ.App.) 191 
S2W.. 1385 "Missouri, K:. & (™ Ry. ‘Co: 
of Texas Ay Gilbert, PSL Saws oe 
61 Tex.Civ.App. 478. 


73. Cal.—Cody v. Market St. R. 
Co., 82 P. 666, 148 Cal. 90. 


Colo.—Union Gold Min. Co. v. Craw- 
ford, 69 BP. 600, 29 Colo. 511. 


Ga.—Almand vy. Thomas, 96 S.B. 
962, 148 Ga. 369; Jones v. McElroy, 
68 SE, 729, 134 Ga. 857, 1837 Am.S.R. 


Ill.— McFarlane v. Chicago City Ry. 
Co., 123 N.H. 638, 288 Ill. 476 [aff 212 
Ill. ‘App. 664]; Collins v. Missouri-Illi- 
nois R. Co., 283 Ill.App. 545. 


Iowa.—Baumchen vy. Donahoe, 242 
N.W. 533; Wilson v. Else, 216 N.W. 
83, 204 Iowa 857; Sutton v. Greiner, 
159 N.W. 268, 177 Iowa 532; Stephens 
v. Brill, 140 N.W. 809, 159 Iowa 620; 
Canfield v. Chicago, R. I. & P. Ry. Co., 
121 N.W. 186, 142 Iowa 658; MecDivitt 
v. Des Moines City R. Co., 118 N.W. 
459, 141 Iowa 689; Graybill v. Chica- 
go, etc., R. Co., 84 N.W. 946, 112 Iowa 
738; Dorr v. Simerson, 34 N.W. 752, 
73 Iowa 89; Crawford v. Nolan, 34 
N.W. 754, 72 Iowa 673; Little v. Mc- 
Guire, 43 Iowa 447. 

Mo.—Ritchie v. State Board of 
Agriculture, (App.) 297 S.W. 435; 
Butcher v. Bell, (App.) 198 S.W, 1123. 

Neb.—_Kemp v. Slocum, 110 N.W. 
1024, 78 Neb. 440; City of South Oma- 
oh v. Ruthjen, 99 N.W. 240, 71 Neb. 
545. 

Tex.—Freeman v. McElroy, (Civ. 
App.) 149 S.W. 428; St. Louis South- 
western Ry. Co. of Texas v. Addis, 
(Civ.App.) 142 S.W. 955. 

Utah.—Smith v. Columbus Buggy 
Co., 123 P. 580, 40 Utah 580. 

Va.—Southern Ry. Co. v. May, 137 
S.E. 498, 147 Va. 542; Director Gen- 
eral of Railroads v. Pence’s Adm’x, 
116 S.H. 351, 135° Va. 329. 
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shall form part of the instructions.74 
to the pleadings which is incidental or surplusage,’*® 
or an instruction which refers the jury to the plead- 
ings for a narration of the facts therein contained,*® 
or which explains the nature of the pleadings, so 
that the jury may determine whether the allega- 
tions were supported by proof,’”7 has been held 
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A reference 


[§ 611] c. Misstatement of Issues and Effect 
An instruction 
sues or defenses*® and has a tendency to confuse or 


which misstates the is- 


see ie etc., Co., 79 P. 608, 37 Wash. 

74 Dean v. Carpenter, 111 N.W. 
815, 134 Iowa 275; Trumble v. Hap- 
py, 87 N.W. 678, 114 Iowa 624; De 
Wulf v.. Dix, 81 N.W. 779, 110 Iowa 
553; Burns v. Oliphant, 43 N.W. 289, 
78 Iowa 456. 


75. Hoffman v. Chicago Rys. Co., 
204 Ill.App. 414; Latham v. Cleveland, 
Care. & St. E.R. Co..17.9 DE App.3245 
Hyde v. Henman, (Mo.App.) 256 S.W. 
1088; Pollard v. Carlisle, (Mo.App.) 
218 S:W. 921; Wichita Valley Ry. Co. 
Neg Menene (Tex.Civ.App.) 248 S.W. 


[a] Original or amended petition. 
—(1) An instruction referring the ju- 
ry to the petition has been held not 
objectionable because not specifying 
whether the original or amended pe- 
tition was meant (Sitts v. Daniel, 
(Mo.App.) 284 S.W. 857) (2) especial- 
ly where the jury had no knowledge 
of any other petition than the amend- 
ed petition (Hoffman y. Cedar Rapids 
SMG KORE Ys pCOn LS ORIN. We a Os nl ot 
Iowa 655, Ann.Cas.1915C 905). 

76. Marion v. Chicago, ete., R. Co., 
21 N.W. 86, 64 Iowa 568; Childers v. 
Nobins2.06.P. 8 16,. 1de Kany 3 47, 


77. Shawnee-Tecumseh Traction 
oa v. Newcome, 158 P. 1193, 59 Okl. 
fale 


78. As ground for new trial see 
New Trial § 79. 


79. Ga.—Bussey v. Partridge, 105 
S.E. 290, 150 Ga. 724. 


Iowa.—Youngerman vy. Pugh, 125 N. 
W. 321. 


Mich.—Beauerle v. Michigan Cent. 
R. Co., 116 N.W. 424, 152 Mich. 345. 


Neb.—Larsen y. Larsen, 213 N.W. 
971, 115 Neb. 601; Galloway v. Hicks, 
42 NW. 709, 26 Neb. 531; Chicago, 
etce., R. Co. v. Clinebell, 99 N.W. 839, 
5 Neb. (Unoff.) 603. 


N.Y.—Wood v. Dudley, 176 N.Y.S. 
494, 188 App.Div. 136. 


Or.—Thompson v. Union Fisher- 
man’s Co-op. Packing Co., 235 P. 694, 
246 P. 738, 118 Or. 436. 


Tex.—Baker yv. Drake, (Civ.App.) 
185 S.W. 879; Gulf, ete., i COLbVe 
Waders 107 S.W. 369, 49: Tex.Civ.App. 


W.Va.—Goodbar vy. Western & 
Southern Life Ins. Co., 108 S.E. 896, 
89 W.Va. 221. 


[a] Instruction in violation of 
rule.—Where, in an action for breach 
of contract to deliver goods, defend- 
ant pleaded a general denial, and al- 
leged that he never agreed to deliver 
the goods at any specified time, a 
charge that defendant had pleaded the 
general denial, and that no contract 
had been made for the sale and de- 
livery of the goods “at any time,” was 
erroneous for misstating the defense. 
Earnest v. Waggoner, 108 S.W. 495, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 611-612] 


mislead the jury®® is erroneous, but slight inaccu- 
racies in stating the issues do not necessarily con- 


stitute error.8? 


[§ 612] 14. Evidence and Matters of Fact Gen- 
erally—a. In General. Instructions relating gener- 
ally to evidence and matters of fact must be cor- 
rect®? and not too broad®* or misleading.*+ 
instructions should require that all essential facts 
be established by the evidence*® and should advise 


49 Tex.Civ.App. 298. 

80. Nelson v. Spears, 40 P. 786, 16 
Mont. 351; Howell v. Wilcox, ete., 
Sewing Mach. Co., 10 N.W. 700, 12 
Neb. 177; Klosterman v. Olcott, 43 
N.W. 422, 27 Neb. 685; Fruit Dispatch 
Co: v. Lisey, 22, Ohio. Cir. Ct.N:S. 7, 

fa] TIllustration.—(1) Where the 
court, in charging as to the respective 
contentions of the parties, fails to 
correctly present those of the losing 
party, and practically instructs the 
jury that he admitted the contention 
of the opposite party concerning one 
of the vital issues, a new trial is de- 
manded. Hightower v. Ansley, 54 S.E. 
939, 126 Ga. 8, 7 Ann-Cas.' 927. (2) 
It is error for the court to submit the 
ease on an entirely different theory 
from that claimed in the declaration. 
age v. Gould, 53 N.W. 356, 93 Mich. 
359. 


81. Cal—Low v. Warden, 19 P. 
235, 77 Cal. 94. 

Ind.—Kimble v. Seal, 92 Ind. 276; 
Schenck y. Sithoff, 75 Ind. 485. 

Iowa.—Comes vy. Chicago, ete., R. 
Co., 43 N.W. 235, 78. Iowa 391;- Sage 


v. Haines, 41 N.W. 366, 76 Iowa 581. 


Mich.—Wood y. Wells, 61 N.W. 503, 
103 Mich. 320. 


Tex.—Milmo v. Adams, 15 S.W. 690, 
79 Tex. 526; Bell v. Beazley, 45 S.W. 
401, 18 Tex.Civ.App. 639. 


{a] Ilustration.—Where the court 
in charging the jury instructs them 
correctly as to the questions which 
they are called upon to consider and 
decide, under the pleadings and the 
evidence, it does not commit error 
even if it misconstrues one of the 
pleadings in the case, in giving such 


A Sei Stark v. Willetts, 8 Kan. 
82. See cases infra this note. 


[a] Instructions held proper or 
not erroneous.—Hamilton v. Cranford 
Mercantile Co., 78 So, 401, 201 Ala. 
403; Crane v. Hartford-Connecticut 
Trust \Co.; M49 A. -782; 171) ‘Conn, 3138 
(statement that claims were so pre- 
sented as not to require a review of 
the evidence); Case v. Clark, 76 A. 
§18, 83 Conn. 183 (failure to state 
the hour of sunset); Holloway v. 
Brown,..156,S.E., 917, 1716. Ga., °481 
(charge that pleadings are not evi- 
dence); Trippe v. W. J. Bell & Co.,, 
78 S.H, 126, 139 Ga. 782 (charge to find 
for plaintiff if stated allegations were 
true); Hoxie v. Pfaelzer, 167 I1l.App. 
79 (omitting requirement of finding 
“under the instructions’); Rink vy. 
St. Louis Southwestern Ry. Co., 151 
IlL.App. 429; Stearns Coal & Lumber 
Co. v. Williams, 186 S.W. 931, 171 Ky. 
46 (including particular facts consti- 
tuting contributory negligence); 
Coombs v. Fessenden, 96 A. 242, 114 
Me. 347 (as leaving room for effect of 
qualifying evidence); Andrews v. 
Pitts, 95 A. 203, 126 Md. 328; 
v. G. H. Dulle Milling Co., 153 S.W. 
74, 168 Mo.App. 177; Cross v. City of 
Syracuse, 94 N.F. 184, 200 N.Y. 398, 
21 Ann.Cas. 324; Zilke v. Johnson, 
132 N.W. 640, 22 N.D. 75, Ann.Cas. 
1913E 1005; Caraduc v. Schanen- 


Blair Co., 133 P. 636, 66 Or. 310 (stat-iv. City of Independence, 


[64 C. J.—45] 
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the jury in plain and clear language as to the facts 
they must find to justify a verdict;®® but it is not 


necessary that the instructions deal separately with 


The 


ing that an inference and a presump- 
tion are evidence); Krajkowski_ v. 
Philadelphia Rapid Transit Co., 127 
A. 429, 282 Pa. 104 (failure to point 
out importance of testimony on single 
issue); Dean v. Furrh, (Tex.Civ.App.) 
143 S.W. 348 (grouping facts under 
which defendant entitled to recover) ; 
Carpenter v. Hyman, 66 S.E. 1078, 67 
W.Va. 4, 20 Ann.Cas. 1310 (submitting 
undisputed facts without qualification 
‘sf jury believe the evidence’). 

{b] Instructions held erroneous or 
properly refused.—Republic Iron & 
Steel Co. v. Passafume, 61 So. 327, 181 
Ala. 463 (stating it is unnecessary to 
rehearse a fact so ably stated by 
counsel); Cobb & Marston v. McKen- 
zie, 60 So. 943, 7 Ala.App. 203 (as re- 
ferring jury to written document in 
evidence instead of being complete in 
form); Schneider v. Neubert, 139 N.E. 
84, 308 Ill. 40 (construction of con- 
tract not submitted in alternative); 
State Bank of Rock Island v. Brown, 
179 Ill.App. 392 (statement to consid- 
er effect of fairness, consistency and 
congruity of evidence without state- 
ment as to lack thereof); Saxton Coal 
Co. v. Kreutzer’s Adm’x, 259 S.W. 
1022, 202 Ky. 387; Caltrider v. Weant, 
128 A. 72, 147 Md. 338 (variance 
prayer not setting out variance); 
Goldstein v. Rau, 127 A. 488, 147 Md. 
6 (variance prayer not setting out 
variance); United Rys. & Electric 
Co. of Baltimore v. Ward, 77 A. 598, 
113 Md. 649 (improper in form); 
Shanebarg v. National Ace. Soc., (Mo. 
App.) 263 S.W. 512; J. F.. Meyer Mfg. 
Co. v. Sellers, 182 S.W. 789, 192 Mo. 
App. 489 (not requiring jury to find 
facts predicated); Ribas v. Revere 
Rubber Co., 91 A. 58, 87 R.I. 189 (re- 
quiring jury to find as an “affirma- 
tive” fact); Kirby Lumber Co. .v. 
Hardy, (Tex.Civ.App.) 183 S.W. 80; 
Kansas City, M. & O. Ry. Co. of Tex- 
as v. Hall, (Tex.Civ.App.) 152 S.W. 
445 (that evidence was to be consid- 
ered in entirety no matter by which 
side adduced); San Antonio & A. P. 
Ry. Co. v. Graves & Patterson, (Tex. 
Civ.App.) 181 S.W. 613; Konshuk v. 
Hayes, 273 P. 957, 150 Wash. 565 (ef- 
fect of defendant’s guilty plea); Bro- 
gan v. Union Traction Co., 86 S.E. 753, 
716 W.Va. 698 (assuming something 
unreasonable as true). See also Pet- 
ty v. Maddox, 190 Ill.App. 381. 


{c] Remarks of court on rulings 
on evidence as to the provisions in a 
contract must be considered as in- 
structions to the jury, and their cor- 
rectness must be determined by the 
language of the contract. Perry v. 
Hunt, 125 P..295, 62 Or. 256. 


83. Kokomo Brass Works v. Doran, 
105 N.E. 167, 59 Ind.App. 583; Del- 
garno v. Middle West Portland Ce- 
ment Co., 145 P. 823, 93 Kan. 654. 

84 See cases infra this note. 

fa] Instructions held misleading. 
—Varnon v. Nabors, 66 So. 593, 189 
Ala. 464; Birmingham Ry., Light & 
Power Co. v. Goldstein, 61 So. 281, 181 
Ala. 517; Gehrig v. Chicago & A. R. 
Co., 201 Il1.App. 287; Gwinn v. Hobbs, 
118 N.H. 155, 72 Ind.App. 439; Myers 
(Mo.) 189 


particular phrases or fragments of the evidence%’ 
or discuss the evidence in connection with legal prop- 
ositions applicable thereto.8% Where evidence is ad- 
mitted for a specific purpose the court should prop- 
erly limit the jury’s consideration of it to that pur- 
pose®® and an instruction authorizing the jury to 


S.W. 816. 

{b] Instructions held not mislead- 
ing.—Hoffman v. Cedar Rapids & M. 
C. Ry. Co., 1389 N.W. 165, 157 Iowa 
655, Ann.Cas.1915C 905; In re Brown’s 
Will, 166 S.E. 72, 203 N.C. 347; Reeves 
Vv. Chicago, Ms &iuStiP Ry Co-wikas 
N.W. 498, 24 S.D. 84; Staats v. Pio- 
ea Ins. Ass’n, 104 P. 185, 55 Wash. 

a We 


Misleading instructions generally 
see supra § 599. 


85. Howe v. Chicago City Ry. Co., 
170 TllLApp. 208; Croce v. London & 
Lancashire Fire Ins. Co., Limited, of 
Loos England, (Mo.App.) 260 S.W. 
760. 


86. Lewis v. Illinois Cent. R. Co., 
(Mo.) 50 S.W.(2d) 122; First Nat. 
Pia v. Croy, 150 S.H. 904, 108 W.Va. 


87. New. England Trust Co. v. 
Farr, 57 F.(2d) 103 [cert den 53 S.Ct. 
14}; Louisville & N. R. Co. v. Wood- 
ford, 153 S.W. 722, 152 Ky. 398 [reh 
den 154 S.W. 1083, 153 Ky. 185, and 
appeal dism 34 S.Ct. 739, 234 U.S. 46, 


568 L.Ed. 1202]; Ohio Valley Trust 
ae v. Allison, 89 A. 1132, 243 Pa 
{a]/ Admitted or established fact. 


—The court is not required to apply 
the general provisions of its charge 
to particular portions of the testimo- 
ny, unless such testimony relates to 
an admitted or established fact in 
the evidence. New England Trust Co. 
v. Farr, 57 F.(2d) 103 [cert den 53 
S.Ct. 14]. 


88. Jones v. Monson, 119 N.W. 179, 
187 Wis. 478, 129 Am.S.R. 1082. 


89. Ark.—St. Louis, I. M. & S. Ry. 
Co. v. McCullough, 142 S.W. 192, 10 
Ark. 254. 


Mo.—Rosenzweig v. Wells, 273 S. 
W. 1071, 308 Mo. 617. 


Mont.—Beeler v. Butte & London 
Copper Development Co., 110 P. 528, 
41 Mont. 465. 


Tex.—Great Southern Life Ins. Co. 
v. Dolan, (Civ.App.) 239 S.W. 236 
[rev on other grounds 262 S.W. 475]; 
Maddox v. Dayton Lumber Co., (Civ. 
App.) 188 S.W. 958. 


Wis.—Jirachek v. Milwaukee Elec- 
tric Ry. & Light’Co., 12) NOW. 826, 
139 Wis. 505, 181 Am.S.R. 1070. 


See also Bijou Irr. Dist. v. Cateran 
Land & Live Stock Co., 213 P. 999, 73 
Colo. 93 (holding an instruction that 
evidence offered or received for a spe- 
cial purpose can be considered for no 
other erroneous, the rule being that, 
when evidence which is competent for 
but one purpose is admitted for that 
purpose, it may be considered for no 
other, and evidence admitted for one 
purpose may be considered for every 
purpose for which it was competent 
so far as it is relevant to the issues 
in the pleading, counsel’s statement 
of its purpose when evidence is of- 
fered being only to show the reason 
for its admission, and not to limit 
its effect); Swengel v. Chicago, O. & 
P. Ry. Co., 208 Ill.App. 525. 


{a] Instructions held erroneous.— 
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consider it for other purposes is erroneous.2° On 
the other hand, instructions limiting the jury to a 
consideration of evidence to determine one question 
when it is material to determine other questions®? 
and instructions which tend to unduly limit the jury 
in its consideration of the evidence®? have been held 
erroneous. 


[§ 613] b. Statement or Summarizing Facts or 
Evidence.°* The minuteness with which a trial 
judge, in his charge to the jury, shall recapitulate 
the evidence, is largely within his discretion,®* and 
depends in great measure on the circumstances of 
each particular case.®° The judge is not bound to 
recapitulate all the evidence in his charge to the 
jury,°® or even any considerable portion thereof.®7 
Although it has been held error to recite in a charge 
certain facts and omit others bearing upon the 
same point®® it has also been held that the judge 
need not state -all the evidence on a particular 
point,9® nor enumerate the number of witnesses 
arrayed on the two sides against each other! and 
there is no obligation to state one fact rather than 
another.2, The court need not sum up all the evi- 
dence in one instruction? and may refer the jury 
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to all the facts and evidence in the case.* A state- 
ment of the substance of the evidence is sufficient,’ 
but the court should not summarize the evidence 
as viewed from the conflicting viewpoints of the 
adversaries.° It is enough if he gives to the jury 
a general review of the evidence on the one side 
and the other which fairly and adequately presents 
the course of the respective contentions of the par- 
ties, with enough reference to the items of evidence 
to assist the jury in recalling it as a substantial 
whole and to appreciate its bearings.’ It is error 
for the judge in his charge to marshal evidence ad- 
mitted for a special purpose along with other evi- 
dence in the case,’ or to state that itis competent 
for a purpose for which it is incompetent.® Only 
ultimate facts should be stated’ and it is not nec- 
essary to take the witnesses one by one, and give 
the words of each separately;11 but the judge may, 
and probably should, state to the jury the various 
questions of fact arising out of the testimony, to- 
gether with the evidence bearing upon such ques- 
tions, in its natural and proper order, without re- 
gard to the order in which it was detailed by the 
witnesses from the stand? It has been held not 


Bilodeau v. Fitchburg & L. St. Ry. 
Co.,, 128 N.B. .87%2, 236 Mass. 526 (as 
too strictly limiting use of hospital 
records); McDowell v. Fuller, 150 N. 
W. 353, 183 Mich. 639; Wood v. Miller, 
265 P. 727, 147 Wash. 251. 

90. Owensboro v. Westinghouse, 
165 EF. 385, 91 C.C.A. 385; Lundvick 
v. Westchester F. Ins. Co., 104 N.W. 

- 429; 128 Iowa 376; Keeline v. Sealy, 
165 S.W. 1088, 257 Mo. 498. 

91. Ark.—Missouri Pac. R. Co. v. 
Kellogg, 262 S.W. 675, 164 Ark. 548. 

Colo.—First Nat. Bank v. Booth, 235 
ee GOsetil COLON 225 

Mass.—Clark v. Beacon Oil Co., 170 
N.E. 836, 271 Mass. 27. 

Mo.—McDonough v. Freund, (App.) 
39 S.W.(2d) 818. 

Tex.—Receivers of Kirby Lumber 
Co. v; LAoyd, 126 'S.W. 319, 59 Tex.Civ. 
App. 489. 

92. Strasberger v. Farmers’ Ele- 
vator Co., 167 N.W. 184, 184 Iowa 66; 
Ferris v. Ray Taxi Service Co., 156 
N.E. 538, 259 Mass. 401. 


Summing up defined see Sum 
§ 2. . 

In criminal cases see Criminal Law 
§ 2332 et seq. 


94. Tappan v. Knox, 162 A. 7, 115 
Conn. 508; Shaw v. Tompson, 105 
Mass. 345; Frost v. Martin, 29 N.H. 
806; Rollins v. Varney, 22 N.H. 99; 
Fowler v. Smith, 25 A. 744, 153 Pa. 
639; Borham v. Davis, 23 A. 160, 146 
Pa. 72. 


[a] Instruction held not errone- 
ous.—Kansas City Fibre Box Co. v. 
. Burkart Mfg. Co., 44 S.W.(2d) 325, 
184 Ark. 704 (as attempting to state 
too many facts and ignoring other 
facts). 

95. Order of United Commercial 
Travelers of America v. Nicholson, 9 
PAGAL) nate 

96. Ga.—Lazenby v. Citizens’ 
Bank, 92 S.E. 391, 20 Ga.App. 53. 

Tll.—Arnold vy. Dodson, 112 N.E. 70, 
272 Ill. 377 [aff 193 Ill.App. 62]. 

Iowa.—Hubbard v. Montgomery 
County, 118 N.W. 912, 140 Iowa 520. 

Mass.—Dulligan v. Barber Asphalt 
Pav. Co., 87 N.H. 567, 201 Mass. 227. 


N.H.—Rollins v. Varney, 22 N.H. 
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N.C.—Asheville Nat. Bank v. Sum- 
ner, 26 S.B. 129, 119 N:C. 591; Boon 
v. Murphy, 12 S.E. 1032, 108 N.C. 187. 

Pa.—Wally v. Clark, 106 A. 542, 263 
Pa. 822; Welker 'v. Hazen, 93 A. 1738, 
247 Pa. 122; Melvin v. Melvin, 18 A. 
920, 130 Pa. 6; Sample v. Robb, 16 Pa. 
805; Taylom Vv. sBburrell, 7 -Pa-Super. 
461. 


S.C.—McPherson vy. McPherson, 21 
SHOR Any 


97. Melvin v. Melvin, 18 A. 920, 130 
Pa. 6. 


[a] Omission of minor details.—A 
judge should refer to the evidence 
only so far aS iS necessary to present 
the leading issues, and should omit 
reference to the minor details of the 
testimony. Farkas v. Brown, 60 S.E. 
1014, 4 Ga.App. 130. 

98. Pilkins v. Hans, 126 N.W. 864, 
87 Neb. 7. 

99. Tappan v. Knox, 162 A. 7, 115 
Conn. 508. 


1. Donnelly v. Buffalo & Lake Erie 
Traction Co., 40 Pa.Super. 110. 


2. Drummond v. Hughes, 
137, 91 N.J.Law 568. 


[a] Portion of evidence on issue.— 
The court is not bound to select any 
portion of the evidence introduced by 
plaintiff, whether given by one or 
more witnesses, and rule on its effect 
independently of other evidence bear- 
ing on the same issue. Jones v. Bos- 
ton & N. St. Ry., 98 N.E. 506, 211 
Mass. 552. 

3S. Hanson vy. City of Anamosa, 158 
Now. 2691, L77elowa 01. 


4 Welker v. Hazen, 93 A. 173, 247 
Pa. 122. 


5. Ball-Thrash Co. v. McCormick, 
90. S-Bi-916) 172 °N.C. 1677. 


6. De War v. First Nat. Bank, 171 
P. 1106, 88 Or. 541. 


7. Asheville Nat. Bank v. Sumner, 
260 SiHili29, waeG) SINC DO mB OOm tut 
Murphy, 12 S.E. 1032, 108 N.C. 187; 
Taylor v. Burrell, 7 Pa.Super. 461. 

[a] Recital of facts relied on not 
encouraged.—The practice of embody- 
ing a recital of facts on which a par- 


104 A. 


ty relies is not to be encouraged be- 
cause it tends to unduly magnify the 
importance of matters suggested for 
specific mention. Van Norman v. Mod- 
ern Brotherhood of America, 121 N. 
W. 1080, 143 Iowa 536. 

[b] Telling jury what plaintiff 
claimed facts to be has been held not 
improper where correct. Tabor v. 
Glover, 201 N.W. 480, 229 Mich. 387. 

[c] Grouping facts.—(1) A de- 
fendant in a caSe submitted on a gen- 
eral charge is entitled to have.the 
facts constituting his defense group- 
ed, and pointedly and affirmatively 
submitted to the jury. Texas & N. O. 
R. Co. v. Pearson, 224 S.W. 708 [rev 
(Civ.App.) 238 S.W. 1108]. (2) 
Where, in suit on a note, the issues 
were whether it was given in renew- 
al of usurious notes or for a loan 
made at its date and what payments 
were made, an instruction that if it 
was given for a loan, and not in re- 
newal, and makers paid on it a speci- 
fied sum and no more, the jury would 
find for plaintiff for a specified sum 
and interest and attorney’s fees, etc., 
is not objectionable as grouping parts 
of testimony to be considered on an 
issue. Greenberg v. Taub, (Tex.Civ. 
App.) 120 S.W. 556. 

[dad] Instruction held not to under- 
take grouping of facts.—Staten v. 
Monroe, (Tex.Civ.App.) 150 S.W. 222. 


8 Westfeldt v. Adams, 47 S.E. 816, 
1385 N.C. 591. 


9. See supra § 612. 


10. Smith v. Greer, 257 S.W. 829, 
216 Mo.App. 155 [cert quashed 274 S. 
W. 378). 


11. Maynard y. Tyler, 46 N.E. 413, 
168 Mass. 107; Berkman y. Friedman, 
174 N.Y.S. 163, 105 Mise. 350; Hiott 
v. Pierson, 14 S.H. 853, 35 S.C. 611. 
_[a] Court not bound to repeat tes- 
timony verbatim.—Krepps y. Carlisle, 
at A741, 157, Pa. 858) Strawn ov 
Shank, 20 A. 717, 110 Pa. 259. 


12. Maynard v. Tyler, 46 N.B. 413, 
168 Mass. 107; Hiott v. Pierson, 14 
SJB bey, coy seo 6d, 

{a] Stating the evidence means 
more than repeating it.—Benedict v. 
Rose, 16 8.C. 629; Redding v. South 
Carolina R. Co., 5 S.C. 67 (both cases 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 613-615] 


error for the court to read notes of testimony to the 
jury where he clearly instructed that they were 
not to be bound by his recollection, but must decide 
the case on their own recollection.‘ The state- 
ment should be fair and impartial’* and contro- 
verted matters of fact, when referred to by the 
court, should be stated hypothetically.1®° The charge 
must not be inaccurate on matters of substance,?® 
and, for reasons which are perfectly obvious, it must 
not omit or slur over the strong points on either 
side.17 Where there is evidence on a point, it is 
not error to refuse an instruction that there is no 
evidence to prove it.1§ 


[§ 614] c. Directing Verdict if Jury Believe Ev- 
idence.1® An instruction directing a verdict if the 
jury believe the evidence must be in correct form?° 
and must not be confusing or misleading,?! and in 
one jurisdiction, charges directing a verdict for ei- 
ther plaintiff or defendant and conditioned on the 
jury’s belief of the evidence have been held bad. 
in form?? and to be properly refused?* although the 
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giving of such a charge has been held not error.?# 
Where the proposition of a charge was one of law, 
made relevant by the evidence adduced, it has been 
held that there is no need of an hypothesis of fact.?° 
An instruction directing a verdict if the jury be- 
lieve the evidence is not objectionable as invading 
the province of the jury,?® although the giving of 
such a charge has been held erroneous where the 
court failed to submit the questions of fact which 
the jury must determine and permitted them to 
determine the issues from a determination as to 
the credibility of the witnesses.?7 


[§ 615] d. Directing Verdict if Specified Facts 
Are Proved.?8 The giving of an instruction direct- 
ing a verdict if the jury should find specified facts 
are established is not error?® and is not improper 
as directing a verdict.2° However, an instruction, 
directing a verdict if the jury should find specified 
facts are established, must include all the circum- 
stances which must concur to warrant the verdict*+ 
and the failure to include all of them is not cured 


holding that it includes the idea of 
placing it in its logical relation to the 
propositions which it is adduced to 
support or contradict, as well as to 
the principles and rules of law by 
which its bearing and force ought to 
be controlled). 

{b] It is proper for court to col- 
lect evidence at length, (1) and then 
to state the rule of law applicable 
(Medearis v. Anchor Mut. F. Ins. Co., 
73 N.W. 495, 104 Iowa 88, 65 Am.S.R. 
428; Bailey v. Poole, 35 N.C. 404; Mc- 
Pherson v. McPherson, 21 S.C. 261), 
(2) but it is not necessary to state 
it in immediate connection with the 
rule of law that is supposed to ayply 
to it (Ames & Payne v. Potter, 7 R.I. 
265). 

13. Knickerbocker Ice Co. v. Penn- 
sylvania R. Co., 97 A. 1051, 253 Pa. 
54. 

14. Sawyer v. Worcester Consol. 
St. Ry., 120 N.E. 404, 231 Mass. 215; 
King Cattle Co. v. Joseph, 205 N.W. 
639, 165 Minn. 28; McLaughlin v. 
Singer Sewing Mach. Co., 75 Pa.Super. 
533. 

fa] Iustruction held proper.— 
Orendorff v. Brown Bed Mfg. Co., 173 
P. 281, 103 Kan. 183. 

15. Nicolle vy. United Auto Transp. 
Co., 244 P. 127, 188 Wash. 48. 

16. Savich v. American State 
Bank, 225 N.W. 566, 247 Mich. 164; 
Krepps v. Carlisle, 27 A. 741, 157 Pa. 
358; Borham v. Davis, 23 A. 160, 146 
Pa. 72; Scott v. McGroarty, 135 A. 
481, 48 R.I. 79. 

{a] Instructions held not objec- 
tionable.—Bu-Vi-Bar Petroleum Cor- 
poration v. Krow, 47 F.(2d) 1065; 
Braly v. Fresno City Ry. Co., 99 P. 
400, 9 Cal.App. 417. 

Misstatement of evidence see infra 


§ 617. 

17. Borham y. Davis, 23 A. 160, 146 
ahi 

fa] Omission of countervailing 


evidence.—(1) While it is not error 
of law for the judge to state the facts 
on one side with more fullness, clear- 
ness, and emphasis than on the other 
(Kaminitsky v. Northeastern R. Co., 
25 S.C. 53; McPherson v. McPherson, 
21 S.C. A261), (2% still, it is not just 
to present the proof prominently on 
one side, and omit entirely the coun- 
tervailing evidence on the other 
(Wright v. Central R., etc., Co., 16 Ga. 
38): 

18. Frenkil v. Hagan, 125 A. 909, 
146 Md. 94. 


19. As harmless error see Appeal 
and. Error § 3014 note 86 [q]. 


20. See cases infra this note; 
notes 21-24. 

[a] Instruction held inexact.—An 
instruction “if you believe the evi- 
dence testified to by the witness in 
the case” to find for claimant is in- 
exact. Brooks vy. Orange Rice Mill 
Co., 108 S.H. 725, 182 N.C. 258. 


[b] Instruction held to authorize 
finding.—An instruction that belief 
in the evidence would “probably” 
warrant a finding has been held equiv- 
alent to authorizing a finding. Lebas 
v. Patriotic Assur. Co., 1837 A. 241t, 106 
Conn. 119. 

{c] Instruction held not errone- 
ous.—Terry v. Sickles, 13 Cal. 427. 


[d] Enstructions held erroneous 
or properly refused.—(1) In general. 
Boshell v. Cunningham, 76 So. 9387, 
200 Ala. 579; Louisville & N. R. Co. 
v. Sandlin, 28 So. 40, 125 Ala. 585; 
Life & Casualty Ins. Co. v. Harris, 
94 So. 185, 18 Ala.App. 667. (2) Ina 
servant’s action for injuries, a re- 
quested charge that, if the jury be- 
lieved the evidence they would find 
for defendant on the first count, in- 
tended as a general charge as to the 
first count, is bad in form. Caravella 
Shoe Co. v. Hubbard, 78 So. 899, 201 
Ala. 545. (38) Requested instructions 
that if the jury believed the evidence 
on each count it must find for the de- 
fendant has been held properly re- 
fused as in bad form. Roach vy. 
Wright, 70 So. 271, 195 Ala. 333; Wee- 
den v. Asbury, 138 So. 267, 223 Ala. 
687; Western Steel Car & Foundry 
Co. v. Cunningham, 48 So. 109, 158 
Ala. 369; Alabama Iron Co. v. Smith, 
46 So. 475, 155 Ala. 287. (4) Where 
there was evidence to support more 
than one count of the complaint, a 
requested general charge that, if jury 
believed evidence, they must find for 
defendant, was properly’ refused. 
Georgia Cotton Co. v. Lee, 72 So. 158, 
196 Ala. 599. (5) An instruction to 
find for defendant, if the jury believe 
all the evidence, has been held erro- 
neous as permitting a negative ver- 
dict, if they disbelieve part. Davis 
Live Stock Co. v. Davis, 124 S.E. 157, 
188 N.C. 220. 


[e] Instruction held not general 
affirmative charge.—An instruction 
that, if the jury believe the evidence, 
they “may” find for the defendant, 
has been held not the general affirm- 
ative charge, in that the word “may” 
was used instead of the word “must.” 


and 


Sheffield Iron Corporation v. Dennis, 
86 So. 467, 204 Ala. 530. 


21. South Central Telephone Co. 
v. Corr, 124 So. 294, 220 Ala. 127; 
Flaherty v. People’s Bank of Mobile, 
113 So. 910, 216 Ala. 542; Sudduth v. 
Central of Georgia Ry. Co., 77 So. 350, 
201 Ala. 56; Todd v. Meserve, 269 P. 
710, 98 Cal.App. 370. 


_22. Southern Ry. Co. v. Alsobrook, 
137 So. 437, 223 Ala. 540. But see 
Stewart Bros. v. Ransom, 87 So. 89, 
204 Ala. 589 (holding such an instruc- 
tion not objectionable). 


23. Warner v. Warner, 137 So. 418, 
223 Ala. 524; Town of Ragland v. Poe, 
133. So. 578, 222 Ala. 548: Mobile 
Light & R. R. Co. v. Forcheimer, 127 
So. 825, 221 Ala. 1389; Wallace v. El- 
liott, 124 So. 286, 220 Ala. 125; C. M. 
McMahen & Sons v. Western Union 
Telegraph & Cable Co., 123 So, 76, 219 
Ala. 636, 63 A.L.R. 805; Hammond 
Motor: Co. v. Acker, 122 So. 173, 219 
Ala. 291; Alabama Lime & Stone Co. 
v. Adams, 119 So. 853, 218 Ala. 647; 
Louisville & N. R. Co. v. Abernathy, 
%3 So. 103,/197% Ala. 512: 


[a] Reasonably satisfiel—The ju- 
ry must be reasonably satisfied from 
a consideration of all the evidence. 
Louisville & N. R. Co. v. Abernathy, 
73 So. 103, 197 Ala. 512. 


24. Loreno v. Ross, 133 So. 251, 
222 Ala. 567; Bynon v. Citizens’ Bank 
of Carbon Hill,’ 180 So. 391, 221 Ala. 
626; Scott v. Louisville & N. R. Co., 
115 So. 171, 217 Ala.. 255; Conway v. 
Robinson, 113 So. 531, 216 Ala. 495. 


25. Southern Ry. Co. v. Lockridge, 
130 So. 557, 222 Ala. 15. 


26. See supra § 481. 


27. Leventer vy. Sheffield Farms- 
Slawson-Decker Co., 132 N.Y.S. 777. 


28. As invading province of jury 
see supra § 481. 


29. Cole v. Long, 227 S.W. 903, 207 
Mo.App. 528; Moseley v. Carolina, C. 
& O. Ry. of South Carolina, 91 S.H. 
380, 106 S.C. 368: Hdwards v. Powell, 
210 P. 7, 212 P.. 1638, 121 Wash. 598. 


30. Public Utilities Co. v. Handorf, 
112 N.B: 775, 185 Ind. 254. 


31. Ark.—Arkansas Short 
Lumber Co. v. McInturff, 
1047, 1384 Ark. 284. 

Cal.—Douglas vy. Southern Pac. Co., 
264 P. 287, 203 Cal. 390; Corvello v. 
Baumsteiger, 1 P.(2d) 484, 115 Cal. 
App. 194; Jackson v. Southern Pac. 
Coes eP:1098) das CaleA pp TOL, 
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by giving other instructions.?? 
unnecessary to include details of 
such an instruction.33 


Colo.—Kent v. Treworgy, 125 P. 128, 

22 Colo.App. 441. 
-_ Ill.—East St. Louis Connecting R. 
Co. v. Hggmann, 48 N.E. 981, 170 Iil. 
538, 62 Am.S.R. 400 [aff 65 Ill.App. 
345]; Bank of Commerce & Sav. v. 
Elkins, 214 Ill.App. 417; Richards v. 
Illinois Cent. R. Co., 197 Ill.App. 282; 
Gage v. City of Vienna, 196 I1l.App. 
585. See also Conrad y. St. Louis, S. 
Sues RCo. 201 ML App. 276; Farm- 
ers’ League & Community Telephone 
Ass’n v. Ohio & Mississippi Valley 
Telephone Co., 194 Ill.App. 166. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Lake County Savings & Trust Co., 114 
N.E. 454, 186 Ind. 358. 

Miss.—Monticello Plywood Box Co. 
v. Haney, 142 So. 497. 

Mo.—Nichols v. Chicago, R. I. & 
'P. Ry. Co., (App:) 232 S.W. 275; Lee 
Vv. St. Louis’ & SS. bo R.‘Co, 129 Sow. 
773, 150 Mo.App. 175; Bolles v. Kan- 
sas City Southern Ry. Co., 115 S.W. 
459, 184 Mo.App. 696. 

Va.—Jones’ Adm’r v. City of Rich- 
mond, 88 S.E. 82, 118 Va. 612; Haw- 
kins & Buford v. Edwards, 84 S.H. 
654, 117 Va. 311; Life Ins. Co. v. Hair- 
ston, 62 S.E. 1057, 108 Va. 832, 128 
Am.S.R. 989. 


{a] Instruction held meaningless. 
—In action for personal injuries al- 
leged to have been caused by the neg- 
ligent lowering of a mold or flask 
by one of defendant’s crane operators, 
an instruction which consisted of a 
series of introductory conditional 
-clauses, but contained no consequent 
clause to express the result if the 
conditions were found to be true, has 
been held without meaning; a second 
paragraph not incorporating first par- 
agraph therein by use of the words 
“if you further find.” O’Leary v. 
Scullin Steel Co., 260 S.W. 55, 303 Mo. 
363. 

[b] Form of instruction held ob- 
jectionable.—Klaber v. Chicago, R. I. 
& P. Ry. Co., 33 S.W.(2d) 149, 225 Mo. 
App. 940. } 


[ce] Where hypothetical facts 
make out case of actionable neg'li- 
gence, as matter of law, it is neither 
necessary nor proper to submit to the 
jury the question whether such facts 
constitute negligence. Bagby v. Cul- 
berson, (Mo.App.) 273 S.W. 209. 


[d] Where facts not found to ex- 
ist.—An instruction, directing the 
jury to find for defendant if a cer- 
tain state of facts is proved, is not 
equivalent to a direction to find for 
plaintiff if any of the facts are not 
proved. Fee v. Chicago, B. & Q. R. 
Co., 119 N.W. 447, 83 Neb. 307. 


[e] Instructions held not formula 
instructions.—Harvey v. Aceves, 1 P. 
(2d) 1048, 115 Cal.App. 333; Barber 
v. American Car & Foundry Co., 14S, 
W.(2d) 478 [conforming to 6 S.W.(2d) 
898, 319 Mo. 743]. 

{f] Instructions held proper or 
mot erroneous.—Shepherd v. Butcher 
Tool & Hardware Co., 73 So. 498, 198 
Ala. 275 (requiring proof of one count 
of complaint); Hoffman v. Southern 
Pac. Co., (Cal.) 11 P.(2d) 387 (as not 
including all circumstances necessary 
for recovery); Metcalf v. Romano, 


It has been held 


However, it is only where 
an instruction assumes to set out all the elements 
essential to a recovery that the omission of any 
essential element condemns the instruction.?4 


[§ 616] e. Restricting Jury to Evidence.?5 


TRIAL 


the evidence in 


thereof renders 


Al- | proper®® unless 


257 P. 114, 83 Cal.App. 508; Mattice v. 
Klawans, 228 I1l.App. 126 [rev on 
other grounds 143 N.E. 866, 312 Ill. 
299]; Fields v. Cannon Ball Cab & 
Bus Co., 25 S.W.(2d) 1046, 233 Ky. 
383; Guth v. Elliott, 148 A. 216, 158 
Md. 243; Woosley v. Wabash Ry. Co., 
(Mo.App.) 274 S.W. 871 (as not in- 
eluding all necessary elements of 
plaintiff's case); Davis v. Davis, 
(Nev.) 138 P.(2d) 1109 (giving correct 
statement of law on assumption jury 
found facts a certain way); Coleman 
v. Patton, 84 Pa.Super. 555 (affirming 
points introduced by word “‘if’’). 

[g] Instructions held erroneous: 
(1) As confusing or misleading. Ft. 
Worth & D. C. Ry. Co. v. Houston, 
234 S.W. 385, 111 Tex. 324 [rev (Civ. 
App.) 185 S.W. 919]. (2) AS embrac- 
ing several distinct contentions and 
not requiring all to be proved or 
pointing out which contentions would 
authorize a verdict. Skellie v. Skellie, 
111 S.E. 22, 152 Ga. 707. (3) As not 
hypothesizing jury’s belief of certain 
testimony. Atlantic Coast Line R. 
Co. v. Ballard, 80 So. 436, 202 Ala. 354. 


32. See infra § 763. 


83. Shields v. Holtorf, 201 N.W. 
63, 199 lowa 37. 


34. Public Utilities Co. v. Handorf, 
112 - NCES 1755 sb Ind, 254) Tarre 
Haute Traction & Light Co. v. Payne, 
89 N.E. 413, 45 Ind.App. 132. 


35. Applicability of instructions to 
facts and evidence see infra §§ 646-— 
677. 


36. Poland v. Miller, 48 Am.R. 730, 
95 Ind. 387; Jewett v. Farlow, 157 
N.E. 458, 158 N.E. 489, 88 Ind.App. 
301; ,Union Traction Co. v. Pfeil, 
78 N.E. 1052, 39 Ind.App. 51; Blum- 
hardt v. Rohr, 17 A. 266,°70 Md. 328; 
Isaacs v. McLean, 64 N.W. 2, 106 
Mich. 79; Quinn v. Berberich, (Mo. 
App.) 51 S.W.(2d) 153. 

ois (oulsvilley (& Now Rs) COnave 
Slusher’s Adm’r, 290 S.W. 677, 217 Ky. 
738; Burr v. McCallum, 80 N.W. 1040, 
59 Neb. 326, 80 Am.S.R. 677; Britton 
v. South Penn Oil Co., 81 S.B./525, 73 
W.Va. 792. But see Jarrett v. Ste- 
vens, 15 S.E. 177, 36 W.Va. 445 (hold- 
ing that a jury is presumed to know 
that it can believe and act only on 
the evidence and that an objection 
to an instruction as not predicating 
belief on the evidence was not ten- 
able). ’ 

88. Colo.—Ingols v. Plimpton, 16 
P. 155, 10 Colo. 535; Salomon v. Web- 
ster, 4 Colo. 353. 

Ill—Dowdey v. Palmer, 122 N.E. 
102, 287 Ill. 42; Miller v. Balthasser, 
78 Ill. 302; Mathews v. Hamilton, 23 
Ill. 470; Jackson v. Johnson, 212 Ill. 
App. 61; Balenovie v. Ansick, 181 Ill. 
App. 660; Garman v. City of Waver- 
ly, 166 Ill.App. 399; Maxwell v. Chi- 
cago, ete, R. Co., 140 Ill.App. 156; 
Hueni v. Freehill, 125 ‘Ill.App. 345; 
Staninger v. Tabor, 103 Ill.App. 330; 
Boon v. Bliss, 98 Ill.App. 341; Pfirsh- 
ing v. Heitner, 91 Ill.App. 407; Cham- 
pion Iron Fence Co. v. Bradley, 10 
Ill.App. 328. See also Cope v. Brentz, 
190 Ill.App. 504. 


Ky.—Romans v. McGinnis, 160 S.w. 
928, 156 Ky. 205. 


Miss.—Davis v. Waynesboro Hard- 


[§§ 615-616 


though it has been held not error to give instruc- 
tions not predicating the belief of the jury as to 
the existence or nonexistence of facts on the evi- 
dence,** it has been held that instructions should 
contain this requirement®? and that the omission 


an instruction defective and im- 
the facts are admitted or uncon- 


ware Co., 118 So. 541, 151 Miss. 532. 


Mo.—McPherson v. St. Louis, etc., 
R. Co., 10 S.W. 846, 97 Mo. 253; Baker 
Vi Kansas City; “ete: KH. Co. 527 re: 
App. 602. 


N.Y.—Schappert v. Ringler, 45 N.Y. 
Super. 345. 

Ohio.—Fruit Dispatch Co. v. F. Li- 
sey & Co., 4 OhioApp. 300. 

Va.—Clinchfield Coal Co. v. Wheel- 
er, 62 S.E. 269, 108 Va. 448. . 


{a] Proper substitutes for phrase.— 
The phrases, under the evidence and 
instructions of the court, and, from 
the preponderance of the evidence in 
this case and under the instructions 
of the court, are proper substitutes 
for the customary term from the evi- 
dence, Chicago & W. I. R. Co. v. 
Newell, 113 I)l.App. 263 [aff 72 N.E. 
416, 212 Ill. 332 (error dism 198 U.S. 
579, 25 S.Ct. 801, 49 L.Ed. 1171)]. 


{b] “Circumstances appearing on 
the trial.”—An instruction on the 
credibility of witnesses should not 
use the phrase “circumstances ap- 
pearing on the trial,’’ but the phrase 
“circumstances appearing in evi- 
dence.” Illinois Commercial Men’s 
Assoc. v. Perrin, 139 Ill.App. 548. 


{c] Request properly refused.— 
Kerr v. Mangus, 120 N.W. 426, 84 Neb. 
1; Pringle v. Smith, 137 A. 603, 289 
Pa. 356; Snyder v. Harrisburg Rys. 
Co., 88 Pa.Super. 20; Finkbeiner v. 
Philadelphia Rapid Transit Co., 86 
Pa.Super. 364; R. Munroe & Sons v. 
Mason, 83 Pa.Super. 411; Dinch vy. 
Workman, 75 Pa.Super. 101. 


{d] Instructions held proper or 
not objectionable—(1) In general. 
Jackson County Gin Co. vy. McCuis- 
tion, 5 S.W.(2d) 729, 177 Ark. 60; 
Sheets v Southern Pac. Co., (Cal.App.) 
292 P. 186 [superseded 299 P. 71, 212 
Cal. 509]; Chicago, M. & St. P. R. Co. 
v. Kendall, 49 Ill.App. 398; Cleveland, 
C., C. & St. L. Ry. Co. v. Colson, 99 
N.E. 438, 51 Ind.App. 225; Haddon. 
v. Crawford, 97 N.H. 811, 49 Ind. App. 
551 (if jury are satisfied from all the 
evidence and “circumstances of the 
case’); Louisville & N. R. Co. v. 
Roe, 134 S.W. 437, 142 Ky. 456; Flack 
v. Wahl, 193 S.W. 56, 197 Mo.App. 
10 [cert quashed 199 S.W. 978, 272 
Mo. 588]; R. Munroe & Sons v. Ma- 
son, 83 Pa.Super. 411 (charge predi- 
cated by “if the jury: find’); Walcott 
v. Brander, 10 Tex. 419; Bice v. 
Wheeling Hlectrical Co., 59 S.E. 626, 
62 W.Va. 685. (2) Instruction permit- 
ting jury to consider facts and cir- 
cumstances in evidence or other facts 
and circumstances observed during 
trial. Potter v. Womach, 162 P. 801, 
63 Okl. 107, (3) Instruction telling 
jury to base verdict on facts and cir- 
cumstances. Johnson v. American 
Bank of Commerce & Trust Co., 261 
S.W. 630, 164 Ark. 301. 


fe] Instructions held objection- 
able.—R. A. Watson Orchards y. New 
York, C. & St. L. R. Co., 250 Ill.App. 
22; Maxwell v. Chicago, ete., R. Co., 
140 Tll.App. 156 (instruction that 
jury are the sole judges of all ques- 
tions of fact in this case); People 
v. Peden, 109. Ill.App. 560 (belief of 
jury independent of the evidence); 
Chicago, etc., R. Co. v. Libey, 68 Ill. 
App. 144 (instruction that if the jury 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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troverted.*® 
predicating belief on the evidence is not error where 
the jury could not have been misled into thinking 
that their belief might be based on matters outside 
the evidence.*° The court is not required to repeat 
in every clause of an instruction,t! or in each of 
a series of instructions,*? that the jury must “find 
from the evidence,” after the words have once been 
used in such a way that by reasonable construction 
they would be applicable to each fact required by 
_the instruction to be found by the jury. Instrue- 
tigns are proper that tell the jury that they have 
no right to permit anything to influence their minds 
except the evidence and the law,** or that they have 
no right to indulge in conjecture and speculations 
not supported by the evidence.44 However, an 
instruction which leaves the jury free to consider 
facts not proved by the evidence, but of which 
they have been informed in some other'way,*® or 
which tells the jury that to determine a fact they 
must look to the evidence as far as it is clear and 
unambiguous,*® is erroneous. 


TRIAL 


However, the omission of a clause , 
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[§ 617] f. Misstatements of Facts or Evidence. 
It is error for the trial court to misstate the evi- 
dence on a material point*? even though the testi- 
mony is elsewhere correctly stated,*® and requested 
instructions misstating the evidence are properly 
refused.t® However, a trial judge is not held to 
a literal and verbatim statement of the testimony 
of a witness;°° it is only necessary that he should 
give correctly the substance of the testimony.°* 
It is not every misrecollection of the court of a 
witness’ testinrony, or every misstatement of his 
language, that works material error.°* The mis- 
statement must be with reference to a material 
point,®* and such as probably misleads the jury.** 
A statement of the evidence, although inaccurate, 
is not error where the court tells the jury that such 
statement is its recollection and that they should 
rely on their own recollection of the testimony.®® 


[§ 618] g. Presumptions. Where a person is en- 
titled to an instruction as to a presumption,°® the 
court should give full and correct instructions there- 
on.°* An instruction as to a presumption is errone- 


find certain facts); Kranz v. Thie- 
ben, 15 I1l.App. 482; Pierson v. 
Smith, 178 N.W. 659, 211 Mich. 292 
(as inviting jury to formulate verdict 
‘from abstract notions of what is right 
between man and man). 

[f] In Alabama, (1) although the 
omission in an instruction of a clause 
predicating the belief of the jury on 
the evidence has been held not er- 
roneous (Birmingham R., etc., Co. v. 
Lee, 45 So. 164, 153 Ala. 386; Duncan 
v. St. Louis, ete., R. Co., 44 So. 418, 
152 Ala. 118; Mansfield v. Morgan, 37 
So. 3938, 140 Ala. 567; Hall v. Posey, 
79 Ala, 84) (2) it has also been held 
that the giving of such an instruction 
is error (E. E. Forbes Piano Co. v. 
H. C. & W. B. Reynolds, 56 So. 270, 1 
Ala.App. 501) (3) that such form of 
instruction should be avoided (Jef- 
ferson County Sav. Bank v. Comp- 
ton, 68 So. 261, 192 Ala. 164) (4) that 
the instructions should limit the con- 
sideration of the jury to the evidence 
and inferences therefrom (Walls v. 
Decatur Fertilizer Co., 215 Ala. 426, 
111 So. 214) (5) and that requested 
instructions not containing such a 
clause are properly refused ‘(Birming- 
ham Baptist Hospital v. Branton, 118 
So. 741, 218 Ala. 464; Walls v. De- 
ecatur Fertilizer Co., 111 So. 214, 215 
Ala. 426; Mizell v. Sylacauga Gro- 
cery Co., 106 So. 858, 214 Ala. 204; 
North Alabama Traction Co. vy. Tay- 
lor, 57 So. 146, 3 Ala.App. 456). 


39. Schmidt vy. Pfau, 2 N.E. 522, 
114 Ill. 494, . 

40. Hunter v. Gates, 227 Ill.App. 
105; Ligon v. Exhibitors Film Deliv- 
ery & Service Co., (Mo.App.) 22 S.W. 
(2d) 1058. 

41. Miller v. Balthasser, 78 Ill. 
302; Toledo, etc., R. Co. v. Ingraham, 
77 otil.4 i309; .DToledo; rete, KR.) Co. vy. 
Lockhart, 71 Ill. 627; Wear v. Duke, 
23 Ill.App. 322; Fischer v. Coons, 42 
N.W. 417, 26 Neb. 400; R. Munroe & 
Sons v. Mason, 83 Pa.Super. 411. 


42. Posch v. Chicago Rys. Co., 221 
Ill.App. 241; Durham v. Evans, 56 IIl. 
App. 513; Vandalia Coal Co. v. Yemm, 
92 N.E. 49, 94 N.B. 881, 175 Ind. 524; 
Dodrill’s Ex’rs v. Gregory’s Adm’r, 60 
W.Va. 118, 53 S.E.. 922. 


43. Preston y. Walker, 
140, 26 Iowa 205. 

44. Ramsey v. Burns, 69 P. 711, 27 
Mont. 154; Steele v. Atlantic Coast 
Line R. Co., 87 S.E. 639, 103 S.C. 102. 


45. Rouse v. Pacific Electric Ry. 


96 Am.D. 


Co., 151 P. 164, 27 Cal.App. 772; Chi- 
cago Union Traction Co. v. Straud, 
ae Ill.App. 479; Chicago Gen. R. Co. 
Novaeck, 94 Ill. App. 178; Riggs v. 
Thorpe 69 N.W. 891, 67 Minn. 217. 
46. Coles v. Nikirk, 8 Kan.App. 
857, 57 P. 41. 


47. Ala.—American Oak Extract 
Co. v. Ryan, 15 So. 807, 104 Ala. 267. 


Ga.—Georgia R.,-etc., Co. v. Baker, 
58 S.E. 88, 1 Ga.App. 832. 

Ill.—Hutchinson v. Crain, 3 Ill.App. 
20 [aff 100 Ill. 269]. 


Ind. — Vanvalkenberg v. Vanvalken- 
berg, 90 Ind. 433. 


Mass.—Jaglenaski v. Andersen Coal 
Mining Co., 102 N.E. 62, 214 Mass. 573. 
Mich.—Cone vy. American Electric 
Fuse Co., 108 N.W. 991, 145 Mich. 536. 


Minn.—Larkin v. City of Minneap- 
olis, 127 N.W. 1129, 112 Minn. 311. 

Neb.—Barton v. Shull, 97 N.W. 292, 
70 Neb. 324; Stephens v. Patterson, 
46 N.W. 154, 29 Neb. 697. 


N.Y.—Dougherty v. King, 48 N.Y. 
S. 110, 22 App.Div. 610. 


N.C.—Morton v. Washington Light 
as Co., 86 S.E. 294, 169 N.C. 
468. 


Ohio.—Wuest v. Railway Co., 27 
Ohio Cir.Ct. 365. 

Pa.—Krall v. Krall, 86 A. 182, 238 
Pa. 328. 

Tex.—Downey v. Dennis, (Civ.App.) 
128 S.W. 667. 

Va.—Gregory v. Baugh, 2 Leigh (29 
Va.) 665. 
W.Va.—Cobb v. Dunlevie, 
384, 63 W.Va. 398. 


[a] Instructions held erroneous.— 
Boren v. Bettis, 194 S.W. 850, 128 Ark. 
457; Fengar v. Brown, 17 A. 321, 57 
Conn. 60 (referring to the testimony 
of a witness as hearsay when only a 
portion thereof is hearsay). Idaho 
Mercantile Co. v. Kalanquin, 66 P. 
933, 8 Idaho 101 (conveying the im- 
pression that only one witness has 
sworn to a certain material fact when 
in fact two witnesses have testified to 
such fact); Dougherty v. King, 48 
N.Y.S. 110, 22 App.Div. 610 (where 
the court instructed the jury that 
certain material testimony had been 
given, which is not shown by the rec- 
ord to have been given). 

{b] Instruction held not errone- 
ous.—Laginsky v. McCollough, 124 A. 
431, 280 Pa, 286. 


60 S.E. 


{c] Uncontroverted questions of 
fact should not, by instructions, be 
treated as though they were in dis- 
pute, as such a treatment is likely to 
confuse the jury. Hickey v. Chicago 
City Ry. Co., 148 Ill.App. 197. 

48. Steinbrunner v. Pittsburgh, 
etc., R. Co., 238 A. 239, 146 Pa. 504, 28 
Am.S.R. 806. 

49. Northern Central Coal Co. v. 
Barrowman, 246 F. 906, 159 C.C.A. 
178; Inlet Swamp Drainage Dist. v. 
Gehant, 122 N.E. 127, 286 Ill. 558. 


50. Shade v. Llewellyn, 95 A. 583, 


250 Pa. 456; Mann v. Cowan, 8 Pa. 
Super. 30. 
51. Des Moines, etc., Land, ree 


Co. v. Polk County Homestead, et 
Co., 45 N.W. 7738, 82 Iowa 663; ‘Ma 
v. Cowan, 8 Pa.Super. 30. 

52. Bellew v. Ahrburg, 23 Kan. 
287; McIntire v. Leland, 118 N.E. 
665, 229 Mass. 348. 

53. Bellew v. Ahrburg, 23 Kan. 
287; Moore y. Columbia, ete., R. C 


16 S.E. 781, 38 S.C. 1; Gooch v. Addi- 
son, 35°S/W~ 83, 13° Tex:Civ: App. 76; 
es hed go as (N.S.) [1931] 3 Dom. 


54 Knowles v. Murphy, 40 P. 111, 
107 Cal. 107; Bellew v. Ahrburg, 23 
Kan. 287; Richards v. Willard, 35 A. 
114, 176 Pa, 181; Udderzook v. Har- 
ris, 21 A. 395, 140 Pa. 236; Roberts v. 
Halstead, 9 Pa. 32, 49 Am.Dec. 541; 
Hamet v. Dundass, 4 Pa. 178; Dennis 
v. Alexander, 3 Pa. 50; Penn Mut. Ins. 
Co. v. Snyder, 3 Wkly.N.C. (Pa.) 269. 


[a] Charge cannot be attacked 
piece meal when, taken as a whole, 
there is nothing to mislead the jury. 
Mann v. Cowan, 8 Pa.Super. 30. 


55. U.S.—Arkansas Short Leaf 
Lumber Co. v. Hemler, 281 F. 914. 

Mass.—Dulligan v. Barber Asphalt 
Pav. Co., 87 N.E. 567, 201 Mass. 227. 

N.J.—Graff v. Louis Stern Sons, 135 
A. 335, 103 N.J.Law 13. 


N.Y.—Looram v. Third Ave. R. Ca. 
57 N.Y¥.Super. 165, 6 N.Y.S. 504 [aft 
22 N.E. 1133, 117 N.Y. 657). 


Pa.—Knapp v. Griffin, 21 A. 449, 140 
Pa. 604. 


Vt.—Green v. Dodge, 64 A. 499, 79 
Vibe Tos 

56. Duty to give instruction as to 
presumptions see supra § 541. 

57. See cases infra this note. 


[a] Rebuttable presumption as 
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ous where it is irrelevant,°® too broad and indefi- 
nite,°® or otherwise misleading;®° where it is said 
to be a presumption of law, whereas it is only one 
or where confusion may result from 
failure to distinguish between a prima facie and 
a conclusive presumption ;®? and it is also errone- 
ous to instruct that a presumption of negligence 
from defective machinery or appliances, or the 


Gteekactss# 


conclusive.—The court should not 
state a rebuttable presumption so as 
to make it conclusive. Freeman v. 
Adams, 218 P. 600, 63 Cal.App. 225. 


[b] Instructions held sufficient or 
not erroneous.—New York Life Ins. 
Co. v. Brown, 39 F.(2d) 376 (against 
suicide); Cooper v. Spring Valley 
Water Co., 116 P. 298, 16 Cal.App. 17 
(presumption of innocence); Joiner 
v. Southern Land Sales Corporation, 
124 S.B. 518, 158 Ga. 752 (continuance 
of condition shown to exist); People 
ex rel. Delehanty v. McIntyre, 187 N. 
Y.S. 897, 196 App.Div. 44 (perform- 
ance of duty by public officers); Ev- 
ans v. Oregon Short Line R. Co., 108 P. 
638, 37 Utah 431, Ann.Cas.1912C 259 
(as not placing presumption in bal- 
ance to be weighed against evidence). 


[ce] 
roperly refused.—(1) In_ general. 
Tider Dempster & Co. v. Menge, 160 
F.. 341, 87 C.C.A. 293 (truth of testi- 
mony); Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]; Ft. Smith Light & Trac- 
tion Co. v. Phillips, 206 S.W. 453, 136 
Ark. 310 (due <care); Jenkins _v. 
Flournoy, 122 S.E. 309, 157 Ga. 618 
(presumption of gift); Harrison v. 
Kiser, 4 S.E.. 320, 79 Ga. 588; Ful- 
wider v. Ingels, 87 Ind. 414; Hinds 
v. Harbou, 58 Ind. 121; Indianapolis 
Traction & Terminal Co. v. Thorn- 
burg, 125 N.E. 57, 74 Ind.App. 642; 
Grogitzki v. Detroit Ambulance Co., 
152 N.W. 928, 186 Mich. 374; Carson 


v. Turrish, 168 N.W. 349, 140 Minn.., 


445, L.R.A.1918F 154 (due: care); 
Vanausdol v. Bank of Odessa, 5 S.W. 
(2d) 109, 222 Mo.App. 91; Phipps v. 
Chicago, R. I. & P. Ry. Co., (Mo.App.) 
196 S.W. 420 (truth of testimony); 
Wray v. Great Falls Paper Co., 234 
P. 486, 72 Mont. 461. (2) Instruc- 
tion that presumption could not be 
removed except by “positive” evidence 
to the contrary. Smith v. Northern 
Rae; Ry. Co., 122. RP. 5955-68 Wash. 77. 


58. Piersol v. Massachusetts Mut. 
Life Ins. Co., 260 Ill.App. 578; Tabler 
v. Evans, 212 N.W. 161, 202 Iowa 
1386; McKay v. Ross, 40 Mich. 548. 


59. Terry v. Rodahan, 5 S.E. 38, 
79 Ga. 278, 11:.Am.S.R. 420; Bott v. 
Wood, 56 Miss. 136. 


60. Terry v. Rodahan, 5 S.E. 38, 79 
Ga. 278, 11 Am.S.R. 420; Jackson v. 
Jgackson, 380° A. 7652, 80 Md. 176% 
Schultz v. Fidelity & Casualty Co. of 
New York, (Mo.App.) 274 S.W. 524; 
Reynolds v. Weinman, (Tex.Civ.App.) 
383 S.W. 302. 


[a] Instructions held not mislead- 
ing.—(1) As indicating that the ac- 
tion might be based in part on a pre- 
sumption. Pennsylvania R. Co. v. 
Glas, 239 FE: 256, 152 C.C.A. 244. (2) 
In an action for trespass, an instruc- 
tion, that actual damages claimed 
were “based on presumption” that 
plaintiffs were injured by defendants’ 
acts, was held not misleading as de- 
elaring, as legal presumption, that 
plaintiffs were injured, or that they 
were entitled to damages. Hall Oil 
Co. v. Barquin, 237 P. 255, 33 Wyo. 92. 


61. Linderman y. Carmin, 164 S. 
W. 614, 255 Mo. 62; Ham vy. Barret, 
28 Mo. 388; Linderman v. Carmin, 127 
S.W. 124, 142 Mo.App. 519. 


Instructions held erroneous or}. 
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62. Garrettson v. Pegg, 64 Ill. 111; 
De Witt v. Syfon, 211 S.W. 716, 202 
Mo.App. 469; E. S. Brownfield & Bro. 
v. Phcenix Ins. Co., 26 Mo.App. 390. 


[a] Instruction that prima facie 
presumption is rebuttable is not er- 
ror. Black v. Thornton, 31 Ga. 641. 


[b], Where presumption is rebut- 
table, the court should so instruct 
the jury. Sallander v. Prairie Life 
Ins. Co., 200 N.W. 344, 112 Neb. 629. 


63. Continental Ins. Co. v. New 
York Gas, etc., Co., 85 N.H. 1006, 193 
N.Y. 186; Ludwig v. Metropolitan St. 
R. Co., 67 N.H.-1084, 174 N.Y. 546; 
Kay v. Metropolitan St. R. Co., 57 N. 
E. 751, 163 N.Y. 447; Curran v. War- 
ren Chemical, etc., Co., 36 N.Y. 153, 1 
Transcr.A. 59, 3 Abb.Pr.N.S. 240, 34 
How.Pr. 250. 


64. Hale v. Matthews, 21 N.E. 43, 
118 Ind. 527; Rule v. Bolles, 41 P. 
691, 27 Or. 368. 


65. Hammond v. Horton, (Mo.) 6 
S.W. 94; Hammond v. Gordon, 6 S.W. 
93, 93 Mo. 223; Hammond v. John- 
ston, 6 S.W. 83, 93 Mo. 198 [error 
Gis, 1425 U.S: iiispekoes.cta 141% 3b alu, 
Hd. 941]. 

66. Pope v. Peeples, (Ga.App.) 101 
S.E. 303; Thompson v. Dyson, 244 P. 
867, 120 Kan. 591. »See also Jones v. 
Renault Selling Branch, 204 Ill.App. 
422; Curran v. Junk, 200 Ill.App. 208; 
Fiedler v. Chicago, I. & S. R. Co., 196 
Ill. App. 403; Cote Motor Co. v. Cen- 
taur Motor Co. of Illinois, 195 Ill.App. 
317; Utica Hydraulic Cement Co. v. 
Chicas ow im ndcria aN yn CO. oo salle 
App. 890; Kostellic v. Whitaker, 193 
Tll.App. 250; Harmon y, Callahan, 187 
Ill.App. 312. 


[a] No reference to number of 
witnesses.—An instruction that by 
the term “burden of proof’? the court 
intended no reference to the number 
of witnesses testifying concerning 
any fact, or upon any issue in the 
case has been held technically (Brown 
v. American Car & Foundry Co., (Mo. 
App.) 271 S.W. 540) but not fatally 
(Hoyt v. Buder, 6 S.W.(2d) 947, 818 
Mo, 1155) erroneous. 


[b] Instruction sound as far as it 
goes, is not erroneous because of the 
omission of an element therein. Sov- 
ereign Camp, W. O. W., v. Gay, 117 
So. 78, 217 Ala. 5438. 


{c] Instruction held not objection- 
able as being on burden of proof.— 
Standard Auto Ins. Ass’n v. Reese, 
149 N.E..1387, 838 Ind.App. 500. 

[d] Instructions held proper or 
not erroneous.—(1) In general. Bal- 
linger Oil Mill v. Southern Cotton Oil 
Co., 37 F.(2d) 472; Sovereign Camp, 
W. O. W., v. Rowe, (Ala.) 143 So. 171; 
Jackson County Gin Co. v. McCuis- 
tion, 6 SSW. (2G at 2 90 La) Arln6 0: 
Payne v. Orton, 234 S.W. 469, 150 Ark, 
307; Newman v. Peay, 176 S.W. 143, 
117 Ark. 579; Coogan yv. Lynch, 89 A. 
906, 88 Conn. 114; Holloway v. Brown, 
155 S.H. 917, 171 Ga. 481; Davis-Zirkle 
Lumber Co. v. Williams, 139 S.E. 867, 
165 Ga. 142; Rountree v. Green, 139 
S.E. 335, 164 Ga. 665; Benton v. Ben- 
ton, 139 S.E. 68, 164 Ga. 541; Parks v. 
Hailey, 83 S.H. 100, 142 Ga. 391; At- 
lantic Orchard Corporation v. Cald=- 
well, 152 S.E. 298, 41 Ga.App. 205; 
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circumstances of an accident operate to shift the 
burden of proof.® 
informal** or immaterial,*® do not necessarily con- 
stitute fatal error. 


[§ 619] h. Burden of Proof. Instructions relat- 
ing to the burden of proof must embody a correct 
statement of the law,®* they must also be suffi- 


Instructions that are merely 


Strahley v..Hendricks, 150 S.E. 561, 
40 Ga.App. 571 (charge to decide is- 
sue for party having preponderance 
of evidence); Bibb Mfg. Co. v. Wil- 
liams, 137 S.E. 636, 36 Ga.App. 605 
(charge that contentions must be 
proved); Fisher v. Shands, 102 S.B. 
190, 24 Ga.App. 743 (affirmative de- 
fense); Central of Georgia Ry. Co. v. 
McGuire, 73 S.E. 702, 10 Ga.App. 483; 
Georgia & F. Ry. v. Johnson, 72 S.E. 
951, 10 Ga.App. 101; Hale v. Mat- 
thews, 21 N.E. 43, 118 Ind. 527; Cook 
& Bernheimer Co. v. Hagedorn, 131 
N.E. 788, 82 Ind.App. 444; Edwards 
Mfg. Co. v. Stoops, 102 N.E. 980, 54 
Ind.App. 361; Heston v. Dougan, 96 
N.E. 614, 52 Ind.App. 40; Garner vy. 
Kratzer, 155 N.W. 296, 173 Iowa 292; 
Waltham Piano Co. v. Lindholm Fur- 
niture Co., 150 N.W. 1040, 168 Iowa 
728; State Bank of Stratford v. 
Young, 140 N.W. 376, 159 Iowa 375; 
McFarland v. Boucher, 134 N.W. 91, 
153 Iowa 716; Citizens’ Nat. Bank of 
Pocomoke City v} Custis, 141 A. 556, 
155 Md. 173 (as to want or failure of 
consideration); Holt v. Rural Week- 
ly Co., 227 N.W. 491, 178 Minn. 471; 
Wagner v. Gilsonite Const. Co., (Mo.) 
220 S.W. 890; Hutchinson v. Rich- 
mond Safety Gate Co., 152 S.W. 52, 
247 Mo. 71; Farmers’ State Bank v. 
Miller, (Mo.App.) 26 S.W.(2d) 863; 
Paxston v. Gillam-Jackson Loan & 
Trust Co., 297 S.W. 119, 221 Mo.App. 
1101 (authority of agent); Marko- 
witz v. Markowitz, (Mo.App.) 290 S. 
W. 119; Crawford v. Dahlenberg, 283 
S.W. 65, 221 Mo.App. 600; Marshall 
v. Brown, (Mo.App.) 230 S.W. 347 (as 
not requiring plaintiff to prove a neg- 
ative); Pohlman v. Town of Way- 
land, (Mo.App,) 226 S.W. 92; Barnard 
v. Waverly Briek & Coal Co., 176 S. 
W. 1108, 189 Mo.App. 417; Johnson 
v. Schmoller & Mueller Piano Co., 151 
N.W. 297, 97 Neb. 765 (terms of con- 
tract); Lynch v. Figge, 192 N.Y.S. 
873, 200 App.Div. 92; Urey v. South- 
ern Fire Ins. Co., 148 S.E. 432, 197 
N.C. 385; West v. Satterfield, 129 S.B. 
WG LO = NECh 8a Slaitenwavea ENOwNS 
Thresher Co., 277 P. 658, 186 Okl. 298 
(failure to make payments according 
to agreement); Norton v. Beydler, 
238 P. 856, 111 Okl. 79 (obtaining note 
without notice of fraud); Kelley v. 
Hamilton, 18952635) iss OKIs 79 
(compliance with conditions of build- 
ing contract); Bank of California 
Nat. Ass’n v. Portland Hide & Wool 
Co., 282 P, 99, 131 Or. 123 (knowledge 
of facts amounting to bad faith); 
Mt. Ida School for Girls v. Kerr, (R. 
I.) 154 A. 565; Autrey v. Bell, 103 
S.H. 749, 114 8.C. 370 (as imposing 
burden on defendant to avoid lia- 
bility in action for commissions); 
Norton v. Columbia Electric St. R., 
Light & Power Co., 64 S.E. 962, 83 
S.C. 26; Fidelity Union Casualty Co. 
v. Koonce, (Tex.Civ.App.) 51 S.W.(2d) 
t17;- security, Union Ins. Co. ty) Gul- 
lett, (Tex.Civ.App.) 36 S.W.(2d) 1085; 
City of Corsicana v. Albritton, (Tex. 
Civ.App.) 20 S.W.(2d) 363; Pen O Tex 
Oil & Leasehold Co. v. Fairchild, 
(Tex.Civ.App.) 252 S.W. 847; Emer- 
son-Brantingham Implement Co. vy. 
Roquemore, (Tex.Civ.App.) 214 S.w. 
679; Blaschke v. Ferguson & Dyess, 
(Tex.Civ.App.) 208 S.W. 727; Drake 
v. Northern Texas Traction Co., (Tex. 


For later cases, developments and changes in ~he law see Annotations, same title and section number 
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cient,®? but not too broad,®* ambiguous,*® or confus- 
So, too, the instructions should 


ing and misleading.7° 


Civ.App.) 197 S.W. 610 (error re- 
fused); Texas & P. Ry. Co. v. Good, 
(Tex.Civ.App.) 151 S.W. 617 (con- 


tributory negligence); Freeman _ v. 
Nathan, 149 S.W. 248; Same v. Pea- 
cock, Id. 259 (as assuming plaintiff 
had a cause of action); Boswell v. 
Pannell, (Tex.Civ.App.) 146 S.W. 233 
[mod on other grounds 180 S.W. 593, 
107 Tex. 433]; Friedrich v. Geisler, 
(Tex.Civ.App.) 141 S.W. 1079; Black 
v. Brooks, 129 S:W. 177, 60 Tex.Civ. 
App. 533 (use of word “testimony” 
instead of “evidence”’); Goodwin v. 
Mortsen, 128 S.W. 1183, 60 Tex.Civ. 
App. 287; Beggs v. Clayton, ial aes 
7, 40 Utah 389; Good v. Dyer, 119 S.H. 
277, 137 Va. 114; Smyth Bros.-Mc- 
Cleary- McClellan Co. v. Beresford, 104 
S.E. 371, 128 Va. 137; Bush v: Inde- 
pendent Mill Co., 103 P. 45, 54 Wash. 
B12: Milonezyk v. Farmers’ Mut. Wire 
Ins. Co., 227 N.W. 873, 200 Wis. 255; 
Speakes Lime & Cement Co. v. Duluth 
St. Ry. Co., 179 N.W. 596, 172 Wis. 475. 
(2) As limiting jury to consideration 
only of evidence introduced by party 
on whom burden was placed. Chicago 
& E. R. Co. v. Dinius, 103 N.H. 652, 
180 Ind. 596; Evansville Furniture 
Co. v. Freeman, 105 N.E. 258, 57 Ind. 
App. 576 [reh den 107 N.B. 27, 57 Ina. 
App. 576; Harrod y. Bisson, 93 N.E. 
1098, 48 Ind.App. 549; Gibbs v. Pop- 
lar- Bluff Light & Power Co., 125 S.W. 
840, 142 Mo.App. 19; Dimmick v. 
Utah Fuel Co., 164 P. 872, 49 Utah 
430]. (3) As commenting on a pre- 
sumption of fact. Struckel v. Busch 
Sulzer Bros. Diesel Engine Co., (Mo. 
App.) 300 S.W. 993. (4) As showing 
abandonment of doctrine of res ipsa 


loquitur. Stofer v. Harvey, (Mo. 
App.) 204 S.W. 587. (5) As being 
peremptory. Public Utilities Co. v. 


Iverson, 121 N.E. 33, 187 Ind. 672. 


[e] Instructmns held erroneous or 
properly refused.—(1) In general. 
Noles v. Noles, 137 So. 19, 223 Ala. 
554; Wilmer Lumber Co. v. Hisely, 50 
So. 225, 163 Ala. 290; Birmingham 
Ry., Light & Power Co. v. Elmit, 60 
So. 981, 6 Ala.App. 6538; Gilbert v. 
Gilbert, 22 S.W.(2d) 32, 180 Ark. 596; 
Battle v. Williford, 127 S.E. 762, 160 
Ga. 287; Devine v. Union Elevated R. 
Co., 201 Ill. App. 492; Wolf v. Pedian, 
251 Ill.App. 564 (shifting of burden); 
R. A. Watson Orchards v. New York, 
Cree Sten ECO.) ORLA DD. tae 4 Js 
B. Margolies Grocery Co. v. Kopman, 
244 Ill.App. 451 (lack of considera- 
tion of note); Lewis v. Cedar Rapids 
Cowl Os ec. Jee ht Cow 167 IN, We DSS, 
183 “lowa “725, U:R.Ad9(8hs 826 
(showing exact cause of accident); 
Parr v. Peters, 150 A. 34, 159 Md. 106; 
White v. Parks, 140 A. 70, 154 Md. 
195 (as including nonessential mat- 
ters); Cowles v. Springfield Gaslight 
Co., 125 N.E. 589, 234 Mass. 421; Leh- 
man vy. Lambert, (Mo.) 49 S.W.(2d) 
65; Union Station Bank of St. Louis 
v. Wangler, (Mo.App.) 254 S.W. 739 
(requiring holder of note to prove he 
is holder in due course); Clabaugh v. 
Heibner, (Mo.App.) 236 S.W. 396; 
Jennings v. Cooper, (Mo.App.) 230 S. 
W. 325; White v. Lee, (Mo.App.) 204 
S.W. 936; Walsh v. Metropolitan Life 
Ins. Co., 142 S.W. 815, 162 Mo.App. 
546 (as not defining burden of proof); 
MacDonald v. Hamilton B. Wills & 
Co., 147 N.H. 616, 240 N.Y. 144, 43 A. 
L.R. 870; Ottgen v. Garey, 181 N.E. 
485, 41 OhioApp. 499 (as containing 
inapt statement of law); Smith vy. 
Chipley, (Tex.Civ.App.) 14 S.W.(2d) 
116 ee mee, of payment); St. Louis, 
B. & M. Ry. Co. v. Jenkins, (Tex.Civ. 
App.) 163 S.W. 621; Muldoon v. J. BE. 
Bray Land Co., (Tex.Civ. App.) 147 
S.W. 701; Texas Cent. IR.) Cov we Elico 
Oil Mill, 126 S.W. 627, 59 Tex.Civ. 
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App. 330 (burden of proving nega- 
tive of plaintiff's charge); Des- 
marchier vy. Frost, 99 A. 782, 91 Vt. 
138 (res ipsa loquitur); Briglio v. 
Holt & Jeffery, 147 P. 877, 85 Wash. 
155; McKay v. Seattle Blectric Co., 
P. 134, 76 Wash. 257; Humbird 
Cheese Co. v. Fristad, (Wis.) 242 N. 
W. 158; Wiger v. Mutual Life Ins. Co. 
of New York, 236 N.W. 534, 205 Wis. 
95. (2) As incorrectly defining bur- 
den of proof. Young v. Paul, 132 N. 
EK. 602, 76 Ind.App. 538; Peppers v. 
St. Louis-San Francisco Ry. Co., 295 
SW. 757, 316 Mo. 1104; Miller vy. 
Firemen’s Ins. Co., 229 S.W. 261, 206 
Mo.App. 475; Liberty Highway Co. v. 
Callahan, 157 N.E. 708, 24 OhioApp. 
374; Muska v. Apel, 282 N.W. 593, 203 
Wis. 389. 


67. See cases infra this note. 


[a] Instructions held to sufficient- 
ly charge as to the burden of proof. 
National Fire Roofing Co. v. Smith, 99 
N.E. 829, 55 Ind.App. 124 (requiring 
plaintiff to prove all material alle- 
gations of complaint); Indianapolis & 
Northwestern Traction Co. v. Newby, 
(Ind.App.) 90 N.E. 29 [reh den 91 N. 
B. 36, 45 Ind.App. 540] (under general 
denial); Little v. Iowa State Travel- 
ing Men’s Ass’ n, 1384 N.W. 1087, 154 
Iowa 440 (as to defenses); Sadler’s 
Estate v. Sadler’s Hstate, 167 N.W. 
861, 201 Mich. 281; McCurry v. Purga- 
son, 87 S.E. 244, 170 N.C.-463, Ann. 
Cas.1918A 907; Guaranty State Bank 
of Osceola v. Potter, 208 N.W. 170, 
49 S.D. 619; Colvard v. Goodwin, 
(Tex.Civ.App.) 24 S.W.(2d) 786; St. 
Louis Southwestern Ry. Co. of Texas 
v. Weathersbee, (Tex.Civ.App.) 22 S. 
W.(2d) 986; Ford v. Couch, (Tex.Civ. 
App.) 16 S.W.(2d) 869; Jackson v. 
Goldberg, (Tex.Civ.App.) 283 S.W. 
860 (as to allegations of fraud); 
Humble Oil & Refining Co. v. Woods, 
(Tex.Civ.App.) 277 S.W. 152 [rev on 
other grounds (Commn.App.) 292 S. 
W. 200, and reh den 294 S.W. 197]; 
Texas Power & Light Co. v. Bristow, 
(Tex.Civ.Apnp.) 213 S.W. 702 (error 
refused); Rachofsky v. Rachofsky, 
(Tex.Civ.App.) 203 S.W. 1134 (as to 
allegation of fraud); Rick Furniture 
Co. v. Smith, (Tex.Civ.App.) 202 S. 
Wi -90e-sSouthern: Geacs |CoOn Vie Wan os 
Meadors & Co., (Tex.Civ.App.) 176 S. 
W. 882 (injuries to animals during 
shipment); Frost v. Grimmer, (Tex. 
Civ.App.) 142 S.W. 615; Wright v. 
J. E. Duthie & Co.) 204. P. 4191, 118 
Wash. 564 (requiring plaintiff to es- 
tablish allegations of complaint). 

68. Tutwiler v. Burns, 49 So, 455, 
160 Ala. 386 


69. Pacific Improvement Co. 
Maxwell. 146 P. 900, 26 Cal.App. 265. 


70. Ga.—Phcoenix Ins. Co. v. Gray, 
32 S.E. 948, 107 Ga. 110. 


Ill.— Richelieu Hotel Co. v. Inter- 
national Military Encampment Co., 
29 N.E. 1044, 140 Ill. 248, 83 Am.S.R. 
234; Burns v. Landrum, 238 Ill.App. 
191; Illinois Cent. R. Co. v. Becker, 
119 Ill.App. 221; Freeman Wire, etc., 
Co. v. Collins, 53 IlLApp..29. Sée 
also Falls City Tannery v. W. D. Al- 
len Mfg. Co., 205 Ill.App. 462; Stozky 
v. Robe, 189 Ill.App. 540. 

Mont.—Lawrence v. Westlake, 73 P. 
119, 28 Mont. 503. 

N.Y.—Hellthaler v. Teft Weller Co., 
98 N.Y.S. 823, 50 Mise. 358. 

Tex.—-Western Union Tel. Co. v. 
eet 21 S.W. 699, 1 Tex.Civ.App. 


{a] Instructions held confusing or 
misleading.—New York Life Ins. Co. 
v. Brown, 39 F.(2d) 376; Turner v. 
Birchfield, 140 So 381, 924 Ala. 316; 
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not impose a greater burden on either party than the 
law requires’! nor relieve a person of the burden 


Robinson v. Smith, 92 So. 546, 207 
Ala. 378; Roth Shoe Mfg. Co. v. Kar- 
tus, 99 So. 772, 19 Ala.App. 612; Shull 
v. Walrath & Sherwood Lumber €o:, 
269 S.W. 372, 168 Ark. 94; Newman 
v. Peay, 176 S.W. 143 117 Ark. 579; 
California Well Drilling Co. v. Cali- 
fornia Midway Oil Co., 177 P. 849, 
178 Cal. 337; Courson v.,Pearson, 64 
S.E. 997, 132 Ga. 698; Wardlow v. 
Grand Lodge, Brotherhood of Railroad 


Trainmen, 245 Ill.App. 142; Drumm 
Const. Co. v. Mickel, 225 Tll.App. 
580; Lake Erie & WwW. Rao: Sv: 


Douglas, 125 N.E. 474, 71 Ind.App. 
567; Chaar v. McLoon, 263 S.W. 174, 
304 Mo. 238; Miners’ & Merchants’ 
Bank of Flat River v. Richards, (Mo. 
App.) 273 S.W. 415; Nye-Schneider- 
Fowler Co. vy. Chicago & N. W. Ry. 
Co., 182 N.W. 967, 106 Neb. 149; Nye- 
Schneider-Fowler Co. v. Chicago & N. 
Wi. Ry. Cor, 179° NoWe 5038. 105 Neb: 
151; Weil v. Globe Indemnity Co., 166 
N.Y.Si9225, L79t App.Dives L662" SNe 
Ayer & Son v. U. S. Rubber Co., 128 A. 
103, 282 Pa. 404; Boswell v. Pennell, 
180 S.W. 593, 107 Tex. 433 [mod (Civ. 
App.) 146 S.W. 233]; Dcedson v. Wat- 
son, (Tex.Civ.App.) 225 S.W. gee. 
Galveston, He & (Se AS SRy Co 

Dozier, (Tex.Civ.App.) 162 S.W. 1019. 


[b] Instructions held not confus- 
ing or misleading.—May v. Middleton, 
100 So. 640, 211 Ala. 459; MacCoy v. 
Gage Lik PL 296" (38 CalsAppre one 
Gledhill v. Brown, 162 S.E. 824, 44 
Ga.App. 670; Victor v. Pili; 27, Hawaii 
745; Harmon v. Callahan, 187 Ill. App. 
si23 > Pittsbureh, aC), 26: eOStale Ry. 
Co. v. Cottman, 101 NE. 22,5) 02° dad. 
App. 661; Skaer yv. American Nat. 
Bank of Augusta, 268 KP. 801, 126 Kan. 
538 [set aside on reh 275 P. 125, 127 
Kan. 682]; Bleish v. Rhodes, (Mo.) 
242 S.W. 971; Balauri v. Anastas, 
(Mo.App.) 263 S.W. 458 [cert quashed 
276 S.W. 382]; Cape Brewing & Ice 
Co. v. Kippenberg, 174 S.W. 201, 188 
Mo.App. 499; Fuchs v. Lehman, 181 
N.W. 85, 47 N.D. 58; Huggins v. At- 
lantic Coast Line R. Co., 79 S.E. 406, 
96'S. C2267" Gulf iCl é. So he seaveneos 
v. Gentry, (Tex.Civ.App.) 197 S.W. 
482; Missouri, K. & T. Ry. Co. of 
Texas v. Cauble, (Tex.Civ.App.) 174 
S.W. 880; St. Louis Southwestern Ry. 
Co. of Texas v. Addis, (Tex.Civ.App.) 
142 S.W. 955; Haueter v. Marty, 137 
N.W. 761, 150 Wis. 490. 

Confusing or misleading instruc- 
tions generally see supra § 599. 


71. Payne v. Ivey, 93 So. 148, 83 
Fla. 436; Coombs v. Rice, 67 So. 143, 
68 Fla. 499; Corbin v. Davis, 156 S.B. 
256), 1% Ga. 631; Indianapolis & Cin- 
cinnati Traction Co. v. Sherry, 116 N. 
EH. 594, 65 Ind.App. 1. See also Silver 


v. Chicago & N. W. Ry. Co., 193 Ill. 
App. 227. 
[a] Instructions held proper or 


not erroneous as imposing too great a 
burden. Daly Bros. v. Spallone, 158 
A. 237, 114 Conn. 236; Reed v. Nor- 
man, 121 S.B. 310, 157 Ga. 183. 


{[b] Instructions held erroneous as 
imposing too great a burden. Rath- 
bun v. White, 107 P. 309, 157 Cal. 248; 
Brittain Bros. (fon aA Davis, 161 S.E. 
841, 174 Ga. 1; Duncan v. Bailey, 134 
S.E. 87, 162 Ga. 457 (requiring proof 
of moral and legal fraud); Farmers’ 
State Bank v. Kelley, 125 S.B. 467, 159 
Ga. 280; > Teal v. Teal, 155 N.E. 28, 
824 Ill. 207 (to prove condonation): 
Central Staite Bank vy. People’s Sav. 
Bank of Blakesburg, 194 N.W. 233, 
196 Iowa 43; Richardson v. Business 
Men’s Protective Ass’n of Lincoln, 
Neb., 284 P. 599, 129 Kan. 700; Modern 
Woodmen of America v. Shields, 261 
S.W. 594, 202 Ky. 795; Parish Mtg. 
Corporation v. Martin- -Parry Corpora- 
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imposed by law.7? 


tion, 131 A. 710, 285 Pa. 131. 


72. Felder v. Roberts, 129 S.E. 99, 
160 Ga. 799. 


73. Dixon v. Great Falls & O. D. 
Ry-.Co.,443 App.D:C.2206; 


74 U.S.—Simonton vy. 
Pet. 141, 8 L.Hd. 75. 


Ala.—Protective Life Ins. Co. v. 
Swink, 132 So. 728, 222 Ala. 496; 
Louisville, ete, R. Co. v. Mertz, 43 
So. 7, 149 Ala. 561; Alabama Fertilizer 
‘Co. v. Reynolds, 79 Ala. 497; Corneli- 
us Lumber Co. v. Lawhorn-Smith & 
‘O., 105 So. 718, 21 Ala.App. 118 [cert 
dism 105 So. 714, 213 Ala. 553). 


Ark.—Southern Hotel Co. v. Zim- 
merman, 105 S.W. 8738, 84 Ark. 373. 

Cal.—Postler v. Travelers’ Ins. Co., 
158 P. 1022, 173 Cal. 1; Scott v. Wood, 
P20. Sil, 81 Cal, 398. 


Colo.—McGraw v. Kerr, 128 P. 870, 
23 Colo.App. 163. 


Conn.—Filosi v. Crossman, 149 A. 
174, 111 Conn. 178; Ashborn v. Water- 
bury, 37 A. 498, 69 Conn. 217. 


Ga.—Varn v. Bloodworth, 121 S.EH. 
380, 157 Ga. 300. u 

1il.— Employers’ Liability Assur. 
ante of London, England, v. Kelly- 

‘ Atkinson Const. Co., 195 Jll.App. 620; 

eakley v. Mizell, 193 Ill.App. 494; 

ellogg v. Hale, 190 Ill. App. 15; Egg- 
mann y. Nutter, 155 Ill.App. 390; Cat- 
Ijin v. Traders’ Ins. Co., 83 Ill.App. 
40; Nolan v. Vosburg, 3 Ill.App. 596. 
See also Nutt v. Vennum, 202 I1l.App. 
607; Burrell Bngineering & Const. Co. 
v. Pekin Farmers’ Grain Co, 202 Ail; 
App. 427; Wilson v. Dennis, 2.00 1. 
App. 315. 

Ind.—Indianapolis & Cincinnati 
Traction Co. v. Sherry, 116 N.E. 594, 
65 Ind.App. 1. 

Towa.—Gregory v. Sorensen, 225 N. 

842, 208 Iowa 174;. Conover v. 
asselman, 202 N.W. 502, 199 Iowa 
661; Grimes Sav. Bank of Grimes v. 
McHarg, 199 N.W. 365, 197 Iowa 
1393; Gardner & Butters vy. Builders’ 
Material Co., 180 N.W. 188, 190 Iowa 
443. 


Winter, 5 


Kan.—Thompson y. Dyson, 244 P. 
867, 120 Kan. 591. 

Ky.—Handly v. 
481. 


Mass.—Coleman v. New York, etce., 
R. Co., 106 Mass. 160. 


Mich.—Grogitzki v. Detroit Ambu- 


Harrison, 38 Bibb 


Jance Co., 152 N.W. 923, 186 Mich. 
374. ‘ 

Minn.—Bond v. Corbett, 2 Minn. 
248. 


Miss.—Georgetown Mercantile Co. 
v. Steen, 125 So. 120, 155 Miss. 719. 


Mo.—State ex rel. Stevens  v. 
Arnold, 30 S.W.(2d) 1015, 326 Mo. 
3230 das ‘p. Lines Music Go. v. Brittell, 


(App.) 80 S.W.(2da) 781; Dawson v. 
Wombles, 100 S.W. 547, 123 Mo.App. 
840. 
Neb.—Madura v. McKillip, 201 N.W. 
tee: 112 Neb. 783; Fremont, ete. R. 
v. Harlin, 70 N.W. 2638, 50 Neb. 
698, 61 Am.S.R. 578, 36 TRA. 417. 


N.Y.—People v. Livingston, 79 N. 
Y. 279 [rev 18 Hun 59]; Lamb Ie 
Camden, etc., R., ete., Co., 46 N.Y. 271, 
7 Am.R. 327 frev 2 Daly 4541; Leides- 
orf v. Norwich Union Fire Ins. Soc., 
37 N.Y.S. 568, 227 App.Div. . 324; 
Kossoff v. Alt, 193 N.Y.S. 431, 200 


While it is not erroneous for 
an instruction to state an elementary principle as 
to the burden of proof,”* an instruction which places 
the burden of proof on the wrong party’* or which 
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conceded by the 
of proving all 


App.Div. 552; James K. Thomson Co. 
v. International Compositions Co., 181 
N.Y.S. 637, 191 App.Div. 553. 

N.C.—Hunt v. Eure, 127 S.B. 593, 
189 N.C. 482. 

Ohio.—McNutt v. Kaufman, 26 Ohio 
St. 127; Judge v. Masonic Mut, Ben, 
Assoce., 10 Ohio Cir.Ct.N.S. 473. 

Or.—Burdick v. Tum-A-Lum Lum- 
ber Co., 179 P. 245,\91 Or. 417. 

Pa.—Marquette-Bailey Lumber Co. 
v. Gibboney, 87 Pa.Super. 243. 

R.1—llezyszyn v. Mostecki, 112 A. 
785, 43 RI. 523. 

8.C.—Strickland v. Capitol 
Mills, 49 /S.E. 478, 70 S.C. 211. 

S.D.—Figland v. Jones, 162 N.W. 
738, 39 S.D. 40. 

Tenn.—Nashville Ry. & Light Co. 
Ege RESY: 163 S.W. 802, 128 Tenn. 


City 


Tex.—Stooksbury v. Swan, 22 S.W. 
963, 85 Tex. 563; Oak Cliff College v. 


Armstrong, (Civ.App.) 50 S.W. 610; 
Colorado & S. Ry. Co. v. Rowe, 238 
S.W. 908 [rev (Civ.App.) 224 S.W. 
928]; Haskell Motor Co. v. Reming- 
ton, (Civ.App.) 25 S.W.(2d) ~ 913; 
Rosenthal Dry Goods Co. v. Hille- 
brandt, (Civ.App.) 299 S.W. 665; 


Fidelity-Phcenix Fire Ins. Co. v. Two 
States Telephone Co., (Civ.App.) 289 
S.W. 726; a ee TS Sone Een 
Co. v. Francis, v.App.) 227 S.W. 
342 [aff 253 we 19, 113 Tex. 202, 
30} 7A Roomy: Lyon Vv. Phillips, 
'(Civ.App.) 196 S.W. $95; Barnes v. 
Hewitt, (Civ.App.) 152 SW. 236. 


Utah.—Utah Foundry & Machine 
Co. v. Utah Gas & Coke*Co., 131 P. 
1173, 42 Utah 533. 


Vt.—Flanders v. mi ewOE Trucking 
CONS 0 AGS L285 1102) evits 


Va.—White v. Lee, ee on 807, 144 
Va. 523. 


Wis.—Ogodziski vy. Gara, 181 N.W. 
227, 178 Wis. 371. 


[a] A general instruction that 
plaintiff has the burden of proving 
a right to recover is not objection- 
able, though some issues are involved 
as to which ths burden is on defend- 
ant. Kansas State Mut. Hail Ass’n 
v. Title Guaranty & Surety Co., 155 
P. 13, 97 Kan. 271 [reh den 156 P. 715, 
97 Kan. 6511. 


[b] Commenting on failure to pro- 
duce witnesses.—An instruction com- 
menting on defendant’s failure to 
produce witnesses has been held er- 
roneous as placing the burden of 
proof on defendant. Sacramento 
Suburban Fruit Lands Co. v. Boucher, 
86 F.(2d) 912 [foll Suburban Fruit 
Lands Co. v. Hayes, 36 F.(2d) 947]. 


Instructions commenting on failure 
of party to testify or call witnesses 
or produce evidence generally see in- 
fra § 620 


[e] Where party has assumed 
burden of proof.—In an action for 
breach of contract for the sale of 
seed, an instruction placing the bur- 
den on defendant to show that the 
seed was unmarketable has been held 
erroneous, where plaintiff had as- 
sumed the burden of proof. Pierce 
v. Miller, 187,N.W. 105, 107 Neb. 851. 


[d] Instructions held proper or 
not erroneous. Jefferson County 
Burial Soc. v. Scott, 118 So. 644, 218 
Ala. 354; Yuma Nat. Bank v. Balsz, 


places on one party the burden of provi 


[§ 619 


ng facts 
other party?® or admitted’® in his 


pleadings’” or places upon a party the necessity 


of certain allegations instead of 


237 P. 198, 28 Ariz. 386; Royal v. Mo- 
saic Templars of America, 219 S.W. 
752, 143 Ark. 596; Bain v. Ft. Smith 
Light & Traction Co., 172 S.W. 843, 
116. Ark)? 1256 EeR.ACL9T5 Dam LO 
Wilkinson v. Standard Accident Ins. 
Co. of Detroit, Mich., 180 P. 607, 180 
Cal. .252;\) King, vi, /Tarabino, |242) P. 
1075, 75 Cal.App. 462; Archambeault 
v. Jamelle, 124 A. 820, 100 Conn. 690; 
Smith v. King, 26 A. 1059, 62 Conn. 
515; Felder v. Roberts, 129 S.E. 99, 
160 Ga. 799; Kay v. Benson, 108 S.Is. 
779, 152 Ga. 185; Barfield v. Smith, 
166 S.E. 48, 45 GaApp. 624; Manry 
v. Williams Mfg. Co., 166 S.E. 222, 
45 Ga.App. 833; Windham v. Taylor, 
156 S.E. 744, 42 Ga.App. 521; Bibb 
Mfg. Co. v. Williams, 137 S.E. 636, 
86 Ga.App. 605; George v. Rothstein 
& Nelson, 132 S.B. 414, 35 Ga.App. 
126; Jackson v. Merritt Hardware Co., 
(Ga.App.) 107 S.E. 394; Jackson Hill 
Coal & Coke Co. v. Merchants’ Heat 
& Light Co., 140 N.E. 532, 193 Ind. 
422; Indianapolis Traction & Terminal 
Co. v. Thornburg, 125 N.E. 57, 74 Ind. 
App. 642; Heflen v. Brown, 223 N.W. 
763, 208 Iowa 325; Granette Products 
Co. v. Arthur H. Neumann & Co., 221 
N.W. 197, 208 Iowa 24; Ferber v. 
Great Northern Ry. Co., 217 N.W. 
880, 205 Iowa 291; Davis v. Mohn, 124 
N.W. 206, 145 lowa 417; Towle-Jamie- 
son Inv. Co. v. Brannan, 205 N.W. 699, 
165 Minn. 82; Emory v. Emory, (Mo.) 
53 S.W.(2d) 908; Palmer v. Mayes, 
(Mo.) 298 S.W. 717; Seullin Steel Co. 
v. Mississippi Valley Iron Co., 273 S. 
W. 95, 308 Mo. 453; Landau vy. Travel- 
ers’ Ins. Co., 287 S.W. 3846, 315 Mo. 
760; New First Nat. Bank v. Hogue, 
28 S.W.(2d) 117, 224 Mo.App. 503; 
Slaughter v. Clarahan, (Mo.App.) 15 
S.W.(2d) 943; Smathers v. Jennings, 
87 S.. 534, £70 N:C. 601: Le Tyer 
& Son v. Wheeler, 135 P. 351, 41 Okl. 
335; Boswell yv. Pennell, 180 S.W. 
593, 107 Tex. 433 [mod (Civ.App.) 146 
S.W. 233]; Irving v. Fort Worth 
State Bank, (Commn.App.) 256 S.W. 
584 [rev (Civ.App.) 241 S.W. 277, mo- 
tion to recall mandate overr 276 S. 
W. 899]; McIndoo v. Wood, (Civ. 
App.) 162 S.W. 488; Goodwin v. Mort- 
sen, 128 S.W. 1182, 60 Tex.Civ.App. 
287; Keister’s Ex’rs v. Philips’ Ex’x, 
98 S.B. 674, 124 Va. 585. ; 


Instructions placing burden of 
proof on wrong party as reversible 
error see Appeal and Error § 3013 
note 31 [a]. 


75. Sexton v. Lockwood, (Mo.App.) 
207 S.W. 856. 


76. Welch v. Fraternal Aid Union, 
253 S.W. 187, 214 Mo.App. 448. 


77. Iowa.—Hartwig vy. Richards 
Elevator Co., 226 N.W. 116; Williams 
v. fowa Cent.) RR. Co., 96 INOW. (2704; 
121 Iowa 270. 


Kan.—Fidelity State & Savings 
Bank of Emporia vy. Franz, 278 P. 718, 
128 Kan. 500. 


on ene v. Corbett, 2 Minn. 


Mo.—Thompson v. Emerson, 94 8. 
W. 818, 118 Mo.App. 232. 


Neb.—Dawson County Irr. 
Dawson County, 173 N.W. 
Neb. 692. 

Or.—Laam v. Green, 211 P. 791, 106 
Origin, 


Tex.—Dodson v. Watson, (Civ.App.) 
225 S.W. 586. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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any one of them,’® or only some of them’® is er- 
So instructions as to the burden of proof 
have been held erroneous when applicable only to 
the burden of evidence,®® or when not followed by 
instructions as to the shifting of the burden of 
evidence,*! although in an ordinary action, where 
the trial judge correctly charges as to the general 
burden of proof, he is not required ‘to discuss the 
shifting of the burden of introducing evidence.*? 
However, an instruction misplacing the burden of 
proof is not fatal error where the party upon whom 
it should have been placed has clearly proved his 
contentions,*® or where the verdict was in favor 
of the party upon whom it was placed.§4 
structions as to the burden of proof should be read 
together,®*® and an instruction is not fatal for mere 
informality or inaceuracy of statement if it clearly 
appears from the whole case-that the jury were 


roneous. 


not misled thereby.®* 


[§ 620] i. Failure of Party To Testify, or To 


78. Birmingham Ry., Light & Pow- 
er Co. v. Hunt, 76 So. 918, 200 Ala. 
560; Williamson v. Robinson, 111 N. 
W. 1012, 134 Iowa 345. 


79. Kidd v. White, 138 Ill.App. 
107; Commercial Union Assur. Co., 
Limited, of London, England, v. Schu- 
maker, 119 N.E. 532, 71 Ind.App. 526; 
Mortimer v. Daub, 98 N.E. 845, 52 
Ind.App. 30; Secafe v. Lanham, (Mo. 
App.) 247 S.W. 475. 


80. N.Y.—Heinemann y. Heard, 62 
pee oh {rev 2 Hun 324, 4 Thomps.& 
» 666]. 


N.C.—Cox v. Aberdeen, etc., R. Co., 
62 S.E. 884, 149 N.C. 117. 


Si ae v. Mears, 15 Ohio St. 


Okl.—City of Woodward v. Bowder, 
149 P. 138, 46 Okl, 505. 


Or.—Hickey v. Daniel, 195 P. 812, 
99 Or. 525. 


S.C.—Boozer v. Evans, 96 S.B. 126, 
109 S.C. 374. 


Wis.—Siebrecht v. Hogan, 75 N.W. 
71, 99 Wis. 437. 


[a] Shifting of burden.—(i) When 
the words “burden of proof” are used 
tto express the idea that a named liti- 
gant must establish a given proposi- 
tion, then it is not accurate to say 
that the “burden of proof” shifts at 
any stage of the trial (Hansen v. 
Oregon-Washington R. & Nav. Co., 
138 P..963, 191/P., 655, 97 Or, 190)..(2) 
and tthe court should not tell the jury 
that the party holding the affirmative 
of an issue has sustained the burden 
of proof at any stage of the case, and 
that it then shifts (Askay v. Maloney, 
179 P. 899, 92 Or. 566) (3) and in in- 
structing juries it has been held that 
trial courts should use the term ‘‘bur- 
den of proof” only in the sense of 
“burden of the issue” (Hunt v. Eure, 
127 S.E. 593, 189 N.C. 482). 


Be Freeman v. Hamilton, 74 Ga. 
iis 


82. Hawkins v. Davie, 71 S.E. 873, 
136 Ga. 550; Windham v. Taylor, 156 
S.E. 744, 42. Ga.App. 521; Byrd v. 
Byrd, 96 S.E. 10, 22 Ga.App. 354. 


[a] Consideration of question as 
to control of evidence.—A trial judge 
in declaring that the party having the 
burden of proof has discharged it so 
that the burden of evidence is shifted 
to his opponent may properly con- 
sider the question as to which party 
has control of the+more precise and 
conclusive knowledge as to the par- 
ticular facts. Hyer v. C. EH. Holmes 
& Co.,.79 S.E. 58,12 Ga.App. 837. 
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All in- 


Consideration. ®+* 


Call Witnesses, or To Produce Evidence.’” 
a party fails to testify or where evidence which 
would properly be part of a ease is within the con- 
trol of the party whose interest it would naturally 
be to produce it, and, without satisfactory expla- 
nation, he fails to do so, it has been held that the 
jury may draw an inference that it would be un- 
favorable to him,*® and it is proper for the court 
to so instruct the jury.®® 
tions should correctly state the law.°° 
should not give binding instructions as to the effect 
of such failure to produce evidence®! and the lan- 
guage of such instructions must not be too broad®? 
nor too strong or. too direct.®% 


[§ 621] j. Exclusion of Evidence from Jury’s 
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Where 


However, such instrue- 
The court 


The sufficiency of an instruction 


to overcome the effect of evidence improperly be- 


fore the jury is largely within the discretion of 


83. Ellis v. Allen, 2 So. 676, 
Ala. 515; Moore v. Brewer, 21 
460, 94 Ga. 260. 

84. Anderson v. Chicago, etc., 
Co., 52 N.W. 840, 35 Neb. 95. 

85. See infra § 757. 

86. Ramsay v. Meade, 86 P. 1018, 
37 Colo. 465; Hartman v. Ruby, 16 
App.D.C. 45; Soebel v. Boston El. R. 
Co., 83 N.E. 3, 197 Mass. 46, 14 Ann. 
Cas. 421; Marsalis v. Patton, 18 S.W. 
1070, 838 Tex. 521; St. Louis South- 
western R. Co. v. Johnson, 109 S.W. 
486, 50 Tex.Civ.App. 147; Seligmann 
v. L. Greif & Bro., (Tex.Civ.App.) 109 
S.W. 214; San Antonio, etc., R. Co. v. 
Waller, 65 S.W. 210, 27 Tex.Civ.App. 
44; Texas, etc., R. Co. v. Reed, (Tex. 
Civ.App.) 32 S.W. 118 [rev on other 
grounds 31 S.W. 1058, 88 Tex. 439]. 

87. Duty of court to give instruc- 
tions as to failure to produce evi- 
dence see supra § 546. 

Instruction commenting on failure 
to call witnesses as placing burden of 
proof on wrong party see supra § 
619 note 74 [b]. 

88. See Evidence §§ 53-59. 

89. See supra §§ 464-466. 

90. See cases infra this note. 


{a] Sufficiently definite and intel- 
ligible.x—A charge on the effect of 
failure to produce evidence within the 
power of a party is sufficiently 
definite and intelligible when it an- 
nounces the presumption of law to 
be that the evidence, if produced, 
would be prejudicial to the party. 
Nicol v. Crittenden, 55 Ga. 497. 

{b] Instructions held proper or 
not erroneous.—(1) In general. Aka- 
litis v. Philadelphia & Reading Coal 
& Iron, Co,,,239 EB. 299, 152, C.C.A,, 287: 
[cert den 38 S.Ct. 581, 247 U.S. 517, 
62 L.Ed. 1245]; Saliba v. Saliba, 11 
S.W.(2d) 774, 178 Ark. 250, 61 A.L.R. 
1348; Stephenson v. Meeks, 81 S.E. 
851, 141 Ga. 561 (defendant’s failure 
to testify raised no presumption 
against him, but could be considered 
with the other circumstances to deter- 
mine the truth of the transaction); 
Stewart v. Fuller, 94 N.E. 680, 208 
Mass. 359; Griggs v. Saginaw & F. 
Ry. Co., 162 N.W. 960, 196 Mich. 258; 
Fisher v. Travelers’ Ins. Co., 138 S.W. 
316, 124 Tenn. 450, Ann.Cas.1912D 
1246 (charge that party’s failure to 
testify was unaccountable on any oth- 
er reasonable hypothesis than that he 
could not deny the truthfulness of the 
testimony given against him as to 
his conduct about the time of his 
wife’s injury, and as to the admis- 
sions made by him at a former trial); 


80 
EB. 


R. 


the trial court.?® 


It has been held that nothing 


Lee v. Follensby, 85 A. 915, 86 Vt. 
401. (2) As not to evidence’ prejudi- 
cial attitude of trial justice toward 
plaintiffs’ cause. Stocker v. Boston 
&) IME > RadR., 3151 <A. 457;) 84° Nee 377, 
70 A.L.R. 1320. (3) As not implying 
that the jury should take it for grant- 
ed that either party had produced all 
available evidence favorable to oppo- 
nent. Stocker v. Boston & M. R. R., 
161 A. 457, .84 N.H. 377, 70, A.E.R, 
1320. , 

{c] Instructions held erroneous or 
properly refused.—Ballard v. ee: 
295 P. 871, 111 Cal.App. 555; Gold- 
stein v. Northwestern Nat. Ins. C@., 
134 A. 116, 4 N.J.Mise. 669 (as omit- 
ting relevant facts in connection with 
failure to produce a witness); Mack- 
ovitch v. Becker, 93 Pa.Super.Ct. 514; 
Newberger v. Feldman, (R.I.) 94 A 
673; Fisher v. Travelers’ Ins. Co., 138 
S.W. 316, 124 Tenn. 450, Ann.Cas. 
1912D 1246 (as nullifying statement 
of rule). 

91. Hall v. Vanderpool, 26 A. 1069, 
156 Pa. 152; Steininger v. Hoch, 
Pa. 432; Hartman y. Pittsburg In- 
cline Plane Co., 11 Pa.Super. 438; 
Greth v. Fisher, 29 Pa.Dist. 836. 


92. Lamport v. Adtna Life Ins. Ca,, 
(Mo.) 199 S.W. 1020 (holding instrue- 
tion was too broad). t 

93. Fisher v. Travelers’ Ins. Cq., 
138 S.W. 316, 124 Tenn. 450, Ann.Cas. 
19120) 12460.) 5 


94. Duty to exclude improper evi- 
dence from consideration of jury sée 
supra § 547. 

95. Blount v. Beall, 
95 Ga. 182. 


{a] Instructions held sufficient to 
withdraw evidence from considera- 
tion of jury. Gorman-Gammill Seéda 
& Dairy Supply Co. v. Carlisle, 124 
So. 288, 220 Ala. 116; Liberty Bank 
v. Ernst, 269 P. 959, 98 Cal.App. 560; 
Matthews v. New York Cent. & H. R. 
R. Co., 120 N.E. 185, 231 Mass. 10; 
Ingram v. Prairie Block Coal Co., 5 
S.W.(2d) 413, 319 Mo. 644 (instructioh 
to disregard evidence “along that 
line’); Rose v. St. Louis-San Fran- 
cisco Ry. Co., 289 S.W. 913, 315 Mo. 
1181; Tucker v. Tucker, 31 S.W.(2d) 
238, 224 Mo.App. 669; Eggert v. Bind- 
er, 125 A. 106, 100 N.J.law 174,91 Ni 
J.Misc. 555; Cleveland Plectric R. Co 
v. Stanton, 16 OhioCir.Ct.N.S. 397 
{aff 80 N.&. 1125 mem, 75 OhioSt. 568 
mem]; Jeslow v. Duncan, 216 P. 868, 
125 Wash, 492. 


{[b] Instruction held insufficient.— 
Uvalde Asphalt Paving Co. v. City of 
New York, 188 N.Y.S. 304, 196 App. 
Div. 740. 


22 S.E. 52, 
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short of an express instruction to the jury to dis- 
regard the evidence will suffice®® it being said that 
the effect of incompetent testimony once admitted 
cannot be done away with, except by such a charge 
to the jury as will enforce on them the duty to 
Of course, such instrue- 
tions must not be misleading®® or incorrect.°® 


disregard it completely.®? 


[§ 622] 15. Weight and Effect 


a. In General. The court should sufficiently and cor- 
rectly charge as to the weight and effect of the evi- 
dence? and in giving rules for weighing evidence 
to the jury, the court should state them as general 
rules, subject to be controlled and modified by the 
case before them, as made by all the testimony.* 
Such instructions must not be misleading,* ambigu- 
ous,® or too general,® and should not contain words 
Instructions that the jurors 


of criminal parlance." 


96. Pavey v. Burch, 3 Mo. 447, 26 
Am.D. 682; Henkle v. McClure, 32 
OhioSt. 202. 


[a] Pact that instructions are si- 
lent on the subjects covered by evi- 
dence improperly admitted is not 
equivalent to a positive direction to 
disregard it and is not sufficient. 
Castleman v. Griffin, 13 Wis. 535. 


[b] Instruction sufficient within 
rule-—An oral instruction in re- 
spect of a letter improperly admitted, 
“Gentlemen, you will not further con- 
sider the letter of introduction, the 
contents* of which have been read to 
you,” is sufficient. Wright v. Andrew 
J. Gillespie & Co., 43 Mo.App. 244. 


[ec] -Qmission expressly to with- 
draw improper evidence held errone- 
ous.—North Carolina Agr. Credit Cor- 
poration v. Boushall, 137 S.E. 721, 193 
N.C. 605. 


me Henkle vy. McClure, 32 OhioSt. 


98. See cases infra this note. 


{a] Instructions held not mislead. 
ing.—Swinney v. Wright, 132 S.B. 228, 
85 Ga.App. 45 (not mentioning names 
of witnesses whose testimony was ex- 
cluded); Sims v. Martin, 126 S.E. 872, 
33 Ga.App. 486 (as misleading jury 
into consideration of excluded evi- 
dence). 


{b] Instruction properly refused 
as misleading.—Kenna v. Calumet, H. 
S&S) Ea, -Cor, 206 Tll App?) 17- [att 
120 N.B. 259]. 


Misleading instructions generally 
see supra § 599. 


99. See cases infra this note. 


[a] Competent and incompetent 
evidence.—An instruction which, 
without distinguishing between com- 
petent and incompetent evidence, ex- 
cluded the entire evidence has been 
held erroneous. Union Cent. Life Ins. 
Co. v. Mendenhall, (Ark.) 34 S.W.(2d) 
1078, 183 Ark. 25; Lowry v. Lowry, 


153 S.BE. 11, 170 Ga. 349, 70 A.L.R. 
488. 
[b] Instructions held proper or 


not erroneous.—Hoppes v. Steed, 156 
N.E. 574, 86 Ind.App. 201; Anthony 
& Cowell Co. v. Brown, 101 N.E. 1056, 


214 Mass. 439; Calhoun vy. Freyer, 
(Mo.App.) 29 S.W.(2d) 181; Texas & 
P. Ry. Co. v. Thompson, (Tex.Civ. 
App.) 286 S.W. 536. 


[ec] Instructions held erroneous or 
properly refused.—Aiken v. McMillan, 
106 So. 150, 213 Ala. 494; Pugsley v. 
Tyler, 19% S.W. 1177, 130 Ark. 492 
(allowing consideration of incompe- 
tent evidence in determining defend- 
ant’s eredibility); Rasmussen vy. 
George Benz & Sons, 210 N.W. 75, 168 


TRIAL 


of Evidence:— 


Minn. 319 [rearg remanded 212 N.W. 
20, 168 Minn. 319]; Mahaney v. Kan- 
sas City, Clay County & St. Joseph 
Auto Transit Co., (Mo.) 46 S.W.(2d) 
817; Bowen v. Epperson, 118 S.W. 
528, 136 Mo.App. 571; Commercial 
Standard Ins. Co. v. De Hart, (Tex. 
Civ.App.) 47 S.W.(2d) 898. 
1. Directing verdict if 

lieve evidence see supra § 61 


Duty to give instructions as to pur- 
beet nae effect of evidence see supra 


jury be- 
4, 


2. See cases infra this note. 


[a] Instructions held sufficient.— 
North Sterling Irr. Dist. v. Dickman, 
149 P. 97, 59 Colo. 169, Ann.Cas.1916D 
9735 —sNorth Sterling Firrs) Dist. Vv. 
Gehrig, 149 P. 1193, 27 Colo.App. 551; 
Estill v. Citizens’ & Southern Bank, 
113) SHS 5525, U53Gas 618. 


[b] Instruction held insufficient.— 
Snyder v. Mackey, 122 N.Y.S. 876, 188 
App.Div. 621. 


{c] Instructions held proper or 
not erronecus.—Lord & Spencer v. M. 
N. Stout Co., 33 F.(2d) 60; McCurley 
v. National Savings & Trust Co., 258 
I’. 154; Holly v. Whitehurst, 138 S.E. 
231, 164 Ga. 265; Roper-Strauss-Ferst 
Co. v. Carolina Portland Cement Co., 
139 S.H. 583, 387 Ga.App. 213 (weight 
of depositions); Park v. Brandt, 119 
P. 877, 20 Idaho 660; Swanson: vy. 
Peoria & P, U.oRy. Co.) 219, ml App: 
59 (confining jury to evidence); Ruli- 
son v. Victor X-Ray Corporation, 223 
N.W. 745, 207 Iowa 895; Petry v. 
Nelson, 1387 S.W. 7838, 144 Ky. 1; Wil- 
son v. Detroit United Ry., 175 N.W. 
172, 208 Mich. 411 (weight and effect 
of hospital records); Shaw v. Na- 
tional Handle Co., 124 S.E. 325, 188 
N.C. 222; Divet v. Magill, 224 N.W. 
3138, 57 N.D. 864; Weller v. Davis, 91 
A. 664, 245 Pa. 280 (observation by 
jury); Roy v. Jette, 129 A. 605, 47 
R.I. 44; Northern Texas Traction Co. 
v. Bryan, (Tex.Civ.App.) 299 S.W. 
325 [conforming to answers (Commn. 
App.) 294 S.W. 527]; Galveston, H. 
CoUS An Ra Conve ebiuimbere.. Chex, 
Civ.App.) 227 S.W. %34; Staats v. 
Pioneer Ins. Ass’n, 104 P. 185, 55 
Wash. 51. See also Fieldstaek yv. Chi- 
cago City Ry. Co., 184 Ill.App. 75. 


{d] Instructions held erroneous or 
properly refused.—Sacramento Sub- 
urban Fruit Lands Co. v. Boucher, 
86 F.(2d) 912 [foll Sacramento Sub- 
urban Fruit Lands Co. v. Hayes, 36 
F.(2d) 947] (relative weight of fact 
evidence and opinion evidence); Nor- 
folk & W. Ry. Co. v. United States, 
77) 623,) LOL CC. AL 249 Burns we 
Jackson, 211 P. 821, 59 Cal.App. 662; 
Henderlider vy. Henderlider, (Ind.) 109 
N.E. 204; Hershiser v. Chicago, B. & 


[§§ 621-623 


are the sole and exclusive judges of the weight of 
the evidence are proper;® but it has been held im- 
proper to emphasize the fact that the jury are 
the sole judges of the weight of the evidence.® 
instruction which merely states the settled rule as 
to how the jury shall weigh the evidence is prop- 
er?? as is an instruction that the jury in weighing 
testimony may put themselves in the position of 
the parties so far as ascertainable.1+ 
ing on the effeet of testimony against a presumption 
of evidence, it has been held that the court should 
follow the language of the statute.?? 


[§ 623] b. Inferences from Hvidence. 
tions relating to inferences to be drawn from the 
evidence must contain a proposition of law’? and 
must state it correctly1* and must not be mislead- 
ing.15 Instructions that an inference must be found- 


An 


In instruet- 


Instrue- 


Q. R. Co., 170 N.W. 177, 102 Neb. 820; 
Gustave Fox Co. v. T. F. Hunt Mfg. 
Cos CR.L) 12d (A. 382" Underwoodaye 
Jordan, (Tex.Civ.App.) 166 S.W. 88 
(effect of presumption); Heintz v. 
Schenck, 186 N.W. 610, 176 Wis. 562 
(effect of view by jury); Hoge v. 
peor, 200 P. 96, 27 Wyo. 423, 18 A. 
Rleey 9. 


38. McLean v. Clark, 47 Ga. 24. 


4 Mobile Light & R. Co. v. Phil- 
lips, 185 So. 424, 24 Ala.App. 318 [cert 
den 135 So. 426, 223 Ala. 218]; Brew- 
ster v. Rockford Public Service Co., 
257 Ill.App. 182; Mowry v. Reinking, 
213 N.W. 274, 203 Iowa 628. 


[a] Instruction held not errone- 
ous.—Anderson v. Horlick’s Malted 
Milk Co., 119 N.W. 342, 137 Wis. 569. 

Misleading instructions generally 
see supra § 599. 

5. Perry v. McLaughlin, 297 P. 554, 
2l2eCale 13 

6. Heath v. Michael, 125 A. 594, 145 
he 277 (instruction held too gener- 
al). 3 

7. Watson v. Adams, 65 So. 528, 
187 Ala. 490, Ann.Cas.1916E 565. 


8. Lundquist v. Chicago Rys. Co., 
TT ONE. 92; 8052) TiSnmOGiiatene a! nite 
App. 654]; Tucker v. Eastridge, 100 
N.E. 113, 51 Ind.App. 632; Galveston, 
H. & 8. A. Ry. Co. v. Blumberg, (Tex. 
Civ.App.) 227 S.W. 734. See also Fitz- 
gerald v. Sampsell, 191 Ill.App. 366. 

9. Texarkana & Ft. Smith Ry. Co. 
v. Adcock, 231 S.W. 866, 149 Ark. 110 
(instruction held improper). 

10. Ensign v. Southern Pac. 
223 PP. 95358193) Cale sit: 


11. Sutterer v. Lassetter, 114 So. 
414, 217 Ala. 32. 


12. Harker v. Southern California 
paieon Co., 256 P. 848, 83 Cal. App. 


13. Clark & Barker vy. Eufaula 
Brick Works, 88 So. 669, 205 Ala. 545. 


14. See cases infra this note. 


[a] Instruction held not errone- 
ous.—Continental Trust Co. v. Bank 
of Harrison, 136 S.E. 319, 86 Ga.App. 
149 [conforming to answer 134 S.B. 
(5, 162 Gav58i- 


[b] Instructions held erroneous 
or properly refused.—Ogilvie vy. Attna 
Life Ins. Co. of Hartford, Conn., 209 
P. 26, 189 Cal. 406, 26 A.L.R. 116; 
Lepman vy. Employers’ Liability As- 
sur. Corporation, Limited, of London, 
170 Ill.App. 379 (suggesting jury may 
indulge in conjecture); ,/Howell v. 
Davis, (Mo.App.) 236 S.W. 889; 
Forbes v. City of Jamestown, 209 N. 
Y.S. 99, 212 App.Div. 332. 


15. Hormby v. State Life Ins. Co., 


Cox 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- §§ 623-626] 


ed on facts legally proved, and eannot be based 
on another inference!® and that inferences properly 
drawn are to be considered as part of the evidence!’ 
have been held proper. 


{§ 624] c. Conflicting Evidence. Instructions 
that contradictory testimony should be considered 
in the hght of surrounding cireumstances, and ere- 
dence given where warranted,'® or, that if the jury 
cannot reconcile conflicting testimony, they must 
determine what is true and what is false by the 
application of the tests given by the court and all 
other tests within their skill and power,!® have been 
held not improper. Unless there is an irreconcilable 
conflict in the evidence,?® the court may properly 
charge that, if possible, the jury should reconcile?! 
or harmonize”? conflicting evidence, rather than to 
reject the testimony of some of the witnesses as 
willfully false; and it has been held error to instruct 
them not to attempt so to do.?* An instruction that 
the jury need not reconcile testimony which they 
are reasonably satisfied was false may be properly 
refused?4 although the giving of such an instruc- 
tion has been held not erroneous.?> In accordance 
with the general rule?® instructions relating to con- 
flicting evidence must not be misleading.?7 So, too, 
such instructions must not embody an incorrect 
statement of law.” 


184 N.W. 84, 106 Neb. 575, 18 A.L.R. 
106 (instruction held not misleading | 3 S.D 
so as to authorize the jury to draw 23. 
illogical inferences). Co., 
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22. quatisee v. Lee, 52 N.W. 265, 


Beers v. Metropolitan St. R. 
SAIN, YoSanel5 Os 
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[§ 625] d. Circumstantial Evidence.?° lactate! 


tions relating to the weight and effect cf cireum-, 
stantial evidence must embody correct statements 
of the law®® and must not be misleading,?! or too 
general,®? although the court need not, in its in- 
structions, single out and dwell separately on dis- 
connected parts of circumstantial evidence.*? The 
court may properly define circumstantial evidence 
as proof of such facts as will naturally lead the 
mind to the conclusion contended for and will ex- 
clude any other reasonable inference,?+ and may 
instruct that circumstantial evidence when strong 
and convineing is often the most satisfactory from 
which to draw conclusions as to the existence or 
nonexistence of a disputed fact.2® However, in- 
structions should not be given which have a tend- 
ency to minimize the effect of circumstantial evi- 
dence, and prevent the jury from giving it proper 
consideration,?® or which characterize direct evi- 
dence as circumstantial evidence and instruct the 
jury so to consider it,37 or say that slight cireum- 
stances will carry conviction of the existence of 
fraud.*& And a statement that plaintiff had sought 
to prove his case by circumstantial evidence is error 
where it is sustained: by direct and positive evi- 
dence.*° 


[§ 626] e. Admissions.*° 


[64 C.J.] 


It is proper to instruct 


ing proof beyond a reasonable doubt. 
Cloar v. Earle Compress Co., 234 S. 
W.' 272, 150 Ark. 419; Oberleitner v. 
Security Ins. Co. of New Haven, 225 


887 ADD. Div. 93 Ne Wi 738, 199 Wis. 220) 1(3), Rename 


16. Oregon Box & Mfg. Co. v. 
Sie lay. 


Jones Lumber Co., 244 P. 
Or eal 
[a] Instruction held not erroneous 


as authorizing the jury to draw infer- 
ences from inferences. Burtch v. 
Wabash Ry. Co., (Mo.) 236 S.W. 338. 

17. In re Alexander’s Hstate, 295 
Po 53, 111 Cal.App. 4: 


18. Taylor v. Kelly, 31 Ala. 59, 68 
Am.D. 150; Chicago, 
Rains, 67 N.E. 840, 203 Ill. 417; North 
Chicago City R. Co. v. Gastka, 27 Ill. 
App. 518 [aff 21 N.B. 522, 128 Ill. 613, 
4 L.R.A. 481]; Lake Erie, etc., R. Co. 
v. Parker, 94 Ind. 91; Sickle v. Wolf, 
64 N.W. 1028, 91 Wis. 396. 


19. Norris v. Cargill, 15 N.W. 148, 
57 Wis. 251. 


20. Houston, ete., R. Co. v. Bell, 75 
S.W. 484, 97 Tex. 71 [aff (Civ.App.) 
73 S.W. 56]; Houston, etc., R. Co. v. 
Runnels, 47 S.W. 971, 92 Tex. 305; 
Western Union Tel. Co. v. Stubbs, 94 
S.W. 1083, 43 TYex.Civ.App. 132; Wil- 
liamson v. D. M. Smith & Co., (Tex. 
Civ.App.) 79 S.W. 51; Houston, etc., 
R. Co. v. Richards, 49 S.W. 687, 20 
Tex.Civ.App. 203. 

21. U.S.—Parulo v. Philadelphia, 
etc., R. Co., 145 F. 664. 


Ala.—Steen v. Sanders, 22 So. 498, 
116 Ala. 155. 

Ga.—Rogers v. King, 12 Ga. 229. 

Ind.— Indianapolis: St, R. Co. vs 
Johnson, 72) NE. 571, 163 Ind. 518); 
Hale v. Matthews, 21 N.E. 43, 118 Ind. 
527. 

Neb.—H. Hirschberg Optical Co. v. 
Michaelson, 95 N.W. 461, 1 Neb. (Un- 
off.) 1387. 

Pa.—-Walters v. Philadelphia Trac- 
tion Co., 28 A. 941, 161 Pa. 36. 

Tex.—Liverpool, ete., Ins. Co. v. 
Iende, 65 Tex. 118; Howe v. O’Brien, 
(Civ.App.) 45 S.W. 813. 

Vt.—Shores y. Simanton, 130 A, 697, 
99 VieeLol: 


ete; rR.) Gow wi. 


Moore v. Kendall, 2 Pinn. (Wis.) 99, 1 
Chandl, 33, 52 Am.D. 145. 


24. Barker v. Tennessee Coal, Iron 
& R. Co., 66 So. 600, 189 Ala. 579. 


25. Barker v. Tennessee Coal, Iron 
& R. Co., supra. 


26. See supra § 599. 
27. See cases infra this note. 


[a] Instructions held misleading. 
—Gehrig v. Chicago & A. R. Co., 201 
Ill.App. 287; Burd v. Bleischer, 203 
N.Y.S. 754, 208 App.Div. 499. 


28. Howells v. Currie, 122 So. 2, 
97 Fla. 648 (holding an instruction 
erroneous that charged the jury to 
find for the defendant if the evidence 
on each side was of equal weight 
where defendant had the burden of 
proof). 


29. Weight of circumstantial evi- 
dence generally see Evidence § 1792. 


30. Pelham Phosphate Co. v. Dan- 
iels, 94 S.H. 846, 21 Ga.App. 547; Fer- 
ber v. Great Northern Ry. Co., 217 
N.W. 880, 205 Iowa 291; Van Nor- 
man vy. Modern Brotherhood of Ameri- 
ca, 121 N.W. 1080, 143 Iowa 536. And 
see cases infra this note. . 


{a] Instructions held not errone- 
ous or objectionable.—(1) In general. 
Ferber v, Great Northern Ry. Co., 217 
N.W. 880, 205 Iowa 291; Trustees of 
Little Cedar Congregation of Adams 
Vv. Chicago, M. & St. P: Ry. Co., 137 
N.W. 970;- 119 Minn. '181. (2). As 
permitting jury to guess and specu- 
late. Stern v. Employers’ Liability 
Assur. Corporation, Limited, of Lon- 
don, England, (Mo.App.) 249 S.W. 739. 
(3) As not requiring that every other 
reasonable hypothesis be excluded. 
Radcliffe v. Maddox, 165 S.E. 841, 45 
Ga.App. 676. . 


[b] Instructions held erroneous or 
properly refused.—(1) As not con- 
taining a proper definition of cir- 
cumstantial evidence. J. I. Case 
Threshing Mach. Co. v. Dezzutti, 288 
P. 1050, 87 Colo. 479. (2) As requir- 


posing too great a burden of proof. 
Moore v. Scott, (Tex.Civ.App:.) 16 S. 
W.(2d) 1100. (4) Sufficiency of in- 
structions relating to burden of proof 
generally see supra § 619. 


31. Mobile & O. R. Co. v. Williams, 
121 So. 722, 219 Ala. 238; Garlinski v. 
Chicago City Ry. Co., 257 Ill.App. 414; 
Reynolds v. Maryland Casualty Co., 
201 S.W. 1128, 274 Mo. 83. 


32. J. I. Case Threshing Mach. Co. 
v. Dezzutti, 87 Colo. 479, 288 P. 1050 
(holding requested instruction too 
general). 


33. Krolik v. Lang, 153 N.W. 686, 
187 Mich. 286. 


34. Wroth v. Norton, 33 Tex, 192. 


35. Wheelan v. Chicago, ete, R. 
Co., 52 N.W. 119, 85 Iowa 167. See 
also Unitn Cent. L. Ins. Co. v. Skip- 
per, 115 F. 69, 52 C.C.A. 663 ¢holding 
that an instruction that circumstan- 
tial evidence “if complete” may be as 
conclusive and convincing as direct 
or positive evidence of eye-witnesses 
is not so far erroneous or mislead- 
ing as against the party relying on 
such evidence as to constitute error). 

86. Rea v. Missouri, 17 Wall. (U. 

.) 532, 21 L.Ed. 707; Glass & Bla- 
ocktv. Cook, 1/30) Gai 133: 


{a] Instruction held not errone- 
ous.—McKay v. Seattle Electric Co., 
136 P. 134, 76 Wash. 257. 


37. Bryce v. Chicago, ete., R. Co., 
105 N.W. 497, 129 Iowa 342. 


38. Higginbotham y. Campbell, 11 
S.E. 1027, 85 Ga. 638 (holding that the 
more correct expression is that slight 
circumstances may be sufficient to 
carry conviction of its existence). 


39. Sieber v. Pettit, 49 A. 763, 200 
Pa. 58. 

40. Instructions invading province 
of jury see supra § 510. 

Weight of admissions in civil ac- 
Pons generally see Evidence §§ 507, 
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that it is the duty as well as the right of the jury 
to consider an admission as tending to prove a 
fact.41 Instructions relating to the weight and ef- 
fect of admissions must embody correct statements 
of the law** and must not unduly minimize testi- 
mony respecting admissions.*? Instructions as to 
the probative effect of tacit admissions should be 
carefully drawn** and an instruction to consider 
an admission in the light of surrounding cireum- 
stanees at the time it was made has been held 
proper.*®, Where the witness may have misunder- 
stood, forgotten, or inaccurately stated the admis- 
sion it has been held not error to tell the jury that 
the admission must be scanned with eare and not 
given more meaning than it is entitled to*® or that 
it should be received with great caution,*’ but where 
no question exists as to the witness’ misunderstand- 
ing or remembrance of admissions, an instruction 
that the admission should be received with cautiont® 
or that the jury should serutinize it very closely*® 
has been held erroneous, and where an aavemotton 
undertakes to cover both phases of the rule, it 
must be properly -balanced.®® Of course, the rule 
that admissions made under certain circumstances 
should be received with caution has no application 
to spontaneous utterances at the time an event took 
place®! and where there are statements of a party 
Bradford, 56 Vt. 


41. Melendy v. 


Instructions held proper 
Reke- 


42. . [a] 
or vot erroneous.—Morris v. 


straw, 118 S.E. 60, 30 Ga.App. 338;|39 S.D. 430]. 
Gray rae nes ae Shee ote 49, 
Mass. Lilly v. Duckworth, P ih 
397, 104° NJ.Law 387: First State| 797 90 Ind.App. 3 
Bank of Wood v. Anderson, 191 N.W. 50. 
339, 46 S.D. 104; Desmarchier v.| W. 638, 212 Iowa 389; 
Frost, 99 A. 782, 91 Vithels'ss 
{[b] Instructions held erroneous 51. 


or properly refused.—(1) In general. 


Boswell v. Thompson, 49 So. 73, 160 52. 
Ala. 306; Morfeld v. Weidner, 154 N. 172 Wis 
Ww. 860, §9 Neb. 49; Carlton v. CT 

er, 115 S.W. 619, 54 Tex.Civ.App. 48 53. 


{mod on other grounds 115 Sw. 1178, 
564 Tex.Civ.App. 48]. (2) Confining 
effect of admissions to discrediting 
testimony of party making them. 
Louisville & N. R. Co. v. Bradford, 69 
S.B. 870, 135 Ga. 522; Brown v. At- 
lantic Coast Line R. Co., 64 S.E. 1012, 
83 S.C. 53. (3) Instructing that ad- 
missions in pleadings are not to be 


55. 
fa] 


expert 
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Cawley v. People’s Gas & Electric 
148. Co., 187 N.W. 591, 193 Iowa 5386. 


48. Chrestenson v. Harms. 161 N.| Co- 
W. 343, 38 S.D. 360 [aff 164 N.W. 1027, 


Reitemeier ant Linard, 150 N.E. 


Duncan v. Rhomberg, 


Dubuque, 230 N.W. 421, 209 Iowa 1324. 
Linderoth v. Kieffer, 203 N.W. 
415, 162 Minn. 440. 


fecha v. Pierce, 178 N.W. 297, 


Weight of opinion evidence 
generally see Evidence §§ 823-828. 

54. Carraher v. Brown & White 
Cab, 154 A. 736, 9 N.J.Misc. 549. 


See cases infra this note. 


Instructions held proper or 
not erronecus.—Nelon vy. 
S.W. 748, 171 Ark. 505 (as telling’ jury 
testimony was 


Prk es oe Fn | 
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[§§ 626-627 


admissible as a part of the res gest and other state- 
ments admissible as casual admissions, an instrue- 
tion covering both classes, but not pointing out the 
substantial difference between them, whereby the 
jury would be led to view the res gestz statements 
with caution is erroneous.®? 


[§ 627] f. Testimony of Experts, and Other Opin- 
ion Evidence.®? Instructions as to the weight and 
effect of the testimony of experts and other opinion 
evidence must embody some principle of law®* and 
must state it correctly,°> and must not be mislead- 
It has been held proper to instruct the jury 
that where the evidence is conflicting the jury are 
not bound to accept the statements or conclusions 
of experts, but should determine the ease upon the 
whole evidence;®? that where particular elements 
enter into the question of damages, the jury may 
disregard the testimony of experts who have admit- 
tedly not considered such elements in arriving at 
their conclusion, in so far as such testimony is not 
based on such elements;°® that, as to certain ques- 
tions the testimony of experts is always admissible, 
that it may be given on facts as proved by other 
witnesses, and should not be arbitrarily disregard- 
ed,®°® and that in considering their testimony they 
should take into consideration their professional 
standing and experience.®® But an instruction that 


ing.°® 


Lean, Adm’r v. City of Cincinnati, 3 
Ohio N.P.N.S. 676; Union Traction 
v. Anderson, 242 SW. 876, 146 
Tenn. 476, 25 A.L.R. 1496 (cautionary 
instruction as to expert testimony as 
to value). 

56. Elder v. Ralls Sanitarium,: 122 
So. 41, 219 Ala. 298; Daly v. Lininger, 
288 P. 633, 87 Colo. 401. 

fa] Instruction held not mislead- 
inge.—Cincinnati, C., C. & St. J. Rv. 
Co. v. Simpson, 104 N.E. 301, 108 N. 
Hy. 9, 182 Ind. 698 


57. Gar ctionswile & N. R. Co. v. 
Paschal, 160 S.E. 684, 44 Ga.App. 140. 

Iowa.—Crouch vy. National Live- 
stock Remedy Co., 231 N.W. 323. 210 
Towa 849; Reynclds v. Smith, 127 N 
W. 192, 148 Iowa 264. 

Kan.—Yard v. Gibbons, 149 P. 422, 
95 Kan. 802. 


N C.—Hamilton vy. Seaboard Air 
Line Ry., 63 S.E. 780, 150 N.C.°198. 

Okl.—Midland Valley a Co. v. Gib- 
on 221 P. 100, 94 Okl. 198. 


236 N. 
Davis v. City of 


Nelon, 284 
entitled to 


considered as evidence. Chester v. 
American Trust & Savings Bank, 88 
Ind App. 105, 141 N.E. 10. 

43. Scurlock v. City of Boone, 120 
N.W. 313,142 Lowa 580; Blume v. Chi- 
cago, M. & St. P. Ry. Co., 158 N.W. 
418, 133 Minn. 348, rey Cas.1918D 297. 

[a] Cautionary instructions should 
be so framed as not to disparage or 
minimize the natural and reasonable 
effect of admissions as items of proof. 
Blume v. Chicago, M. & St. P. Ry. Co., 
158 N.W. 418, 133 Minn. 348, Ann.Cas. 
1918D 297. 


44. Mahoney v. Kennedy, 205 N.W. 
407, 188 Wis. 30. 


45. Marton v. Pickrell, 191 P. 1101, 
112 Wash. 117, 17 A.L.R. 68. 


46. Slappvey v. Sumner, 71 §&.B. 
1075, 136 Ga. 692; Southern Ry. Co. 
Vv. Bullock, 156 S.B. 456, 42 Ga.A. 495; 
Pitts v. Rape, 104 S.B. 643, 25 Ga. 
App. 722. 

47. Frankfort Marine Accident & 
Plate Glass Ins. Co. v. John B. Se 
WensNCoOmeccOn bs V7, Lea, CsCrk.7, 645 


greater weight than testimony of lay 
witnesses); Antel v. Poli, 123 A. 272, 
100 Conn. 64; Mitchell v. Hindman, 
37 N.E. 916, 150 Ill. 538 (as excluding 
testimony of experts); McReynolds 
v. Smith, 86 N.E. 1009, 172 Ind. 336; 
Hull v. Detroit United Ry., 123 N.W. 
571, 158 Mich. 682 (as properly defin- 
ing duty of jury as to weighing ex- 
pert testimony); Norton v. Lynds, 
(Mo.App.) 24 S,W.(2d) 183 (instruct- 
ing jury to disregard expert testi- 
mony not in accord with jury’s own 
knowledge and judgment); Dumphy 
v. Thompson, 3 N.J.Mise. 1086, 130 


A. 639; Wilcox v. Carroll, 219 P. 34, 
127 Wash. 1. 
[b] Instructions held erroneous or 


properly refused.—O’Neill v. City of 
Birmingham, 130 So. 87, 221 Ala. 580; 
Land Finance Corporation Vv. Menzies, 
160 A. 168, 114 Conn. 694 (weight of 
handwriting experts’ testimony); 
Demoranville v. Martin, 173 N.B. 1436, 
273 Mass. 269; Hedgpeth Vv. Coleman, 
Wt Sake coli 183 NIC. 309, 24 ‘AVR, 
232; Draper v. Atlantic Coast Line 
RCo. 77 S.B. 231. 161 NC. 307: Me- 


. Wright, 67 A. 807, 
80 Wi 298 


58. Prather vy. Chicazo Southern 
R. €o., 221 Ill. 19067% N.S. 430, 


59. Pritchett v. Moore, 54 S.E. 131, 
125 Ga. 406. 


60. Morrow v. National Masonic 
Ace. Assoc., 101 N.W. 468, 125 Iowa 
633; Cosgrove v. Burton, 78 S.W. 667, 
104 Mo.App. 698; Langowski v. Wis- 
consin Cent. Ry. Co., 141 N.W. 236, 153 
Wis. 418. 


[a] Reference to personal obser- 
vation.—An instruction that experts 
who examined plaintiff and treated 
him for a long time and had oppor- 
tunities for knowing his condition for 
a longer period of time might be en- 
titled to greater weight than the 
opinion of experts who based their 
opinions on hypothetical questions or 
less extensive observations or exam- 
inations, while sometimes considered 
justifiable is not commendable. Hof- 
aeye oe Monticello, 103 N.W. 488, 128 

owa 


For later cases, developments and changes in the law see Anuvotations, same title and section number, 
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§§ 627-628] 


the jury should consider an expert’s skill, and value 
his testimony accordingly, is erroneous,®? as is an 
instruction which criticizes expert tesfimony,*? or 
casts discredit on it;®? which tells the jury that it 
may be rejected merely because it is expert testi- 
mony,°* or which tells the jury they may consider 
what interest, if any, such witnesses have in the 
It is proper to instruct that before the 


suit.® 


TRIAL 


opinion of an expert has any value, the jury must 


find the facts on which it is based to be true®® 
and instructions on the effect to be given expert 
testimony based on a hypothetical question, but 
not requiring the jury to determine the truth of 
the assumed facts®? or allowing the jury to deter- 
mine the materiality of the assumed facts,®* or not 


61. Blough v. Parry, 40 N.E. 70, 
144 Ind. 463, °43 N.E. 560. 

62. Long v. Travellers’ Ins. Co., 
85 N.W. 24, 113 Iowa 259. 


63. Brush v. Smith, 82 N.W. 467, 
111 aowe “elie ellis Vv. Twice, 17 
Ohio Cir.Ct.N.S. 172; Gustafson v. 
Seattle Traction Co., 68 P. 721, 28 
Wash 

{a] Instructions held not errone- 
ous.—Bird y. Hart-Parr Co., 146 N. 
W. 74, 165 Iowa 542; Moore v. Chi- 
cago, R. I. & P. Ry. Co., 131 N.W. 30, 
151 Iowa 353; Penhansky v. Drake 
Realty Const. Co., 190 N.W. 265, 109 
Neb. 120; Fisher v. Travelers’ Ins. 
Co., 138 S.W. 316, 124 Tenn. 450, Ann. 
Cas.1912D 1246. 

64. Indianapolis Traction & Ter- 
minal Co. v. Taylor, 103 N.E. 812, 55 
Ind.App. 309; Chillicothe Trust Co. 
v. French, 241 S.W. 984, 211 Mo.App. 
214; St. Louis v. Kansas City, 85 S. 
W. 630, 110 Mo.App. 653; Rosentreter 
v. Brady, 63 Mo.App. 398; 
New York Life Ins. Co., 198 N.Y.S. 
624, 204 App.Div. 690; Midland Val- 
ley R. Co. v. Gibson, 221 P. 100, 94 
Okl. 193. 

[a] Instructions held not errone- 
ous.—City of Rock Island v. Marshall, 
104 N.E. 1008, 263 Ill. 1338; Nordyke 
& Marmon Co. v. Whitehead, 106 N. 
E. 867, 183 Ind. 7. 


65. Duvall v. Kenton, 26 N.E. 688, 
127 Ind. 178. 


66. Patterson vy. Springfield Trac- 
— Co., 163 S.W. 955, 178 Mo.App. 
50. 

{a] Refusing instruction to disre- 


gard entire answer to hypothetical 
question, if facts stated therein are 
not true, constitutes error. Thorn- 
Sas v. Berry, 244 N.W. 152, 259 Mich. 
529. 

67. Anspach v. Littler, (Iowa) 245 
N.W. 304; Woods v. Incorporated 
Town of Lisbon, 130 N.W. 3872, 150 
Iowa 433. 


[a] Instruction held not errone- 
ous.—An instruction that, in weigh- 
ing the answers of experts to hy- 
othetical questions, the jury must 
ook into al] the evidence, and de- 
termine whether the facts supposed 
to exist in the questions asked did 
actually exist, because, if one fact 
supposed to be true included in hy- 
pothetical questions is untrue (i. e., 
not supported by the evidence), then 
the opinion of the expert would be 
valueless, was proper. Fisher vy. 
Travelers’ Ins, Co., 124 Tenn. 450, 138 
S.W. 316, Ann.Gas.1912D 1246. 


68. Blakely v., Cabelka, 212 N.W. 
348, 203 Iowa 5; Burk v. Reese, 121 
N.W. 1016, 148 Iowa 496; Vannest v. 
Murphy, 112 N.W. 236, 135 Iowa 128; 
Haas vy. Kundtz, 113 N.E. 826, 94 Ohio 
St. 238. 

69. Woods v. Incorporated Town 
of Lisbon, 130 N.W. 372, 150 lowa 433; 


Ensign v.| 


Parks v. Marshall, 14 S.W.(2d) 590, 
322 Mo. 218, 62 A.L.R. 835; Brees v. 
Chicago, R. I. & P. Ry. Co., (Mo.) 
4 S.W. (2d) 426; Spencer v. Quincy, 
OMS 1s Com, Co., 297 S.W. 3538, 317 
Mo, 492. 

70. D’Arcy v. Catherine Lead Co., 
133 S.-W. 1191, 155 Mo.App. 260. 

71. Credibility and impeachment 
of witnesses generally see Witnesses 
[40 Cyc 2555 et seq]. 

Buty to give instructions as to 
credibility of witmesses see supra 
§§ 549-553. 


72. White v. Chicago, M. & P. S. 
Ry. Co., 143 P. 561, 49 Mont. 419. 

73. See cases infra this note. 

[a] Instructions held proper or 
not erroneous.—Lipschitz v. Napa 
Fruit Co., 223 (FB. 698, 139 C.CLA. 228 
(permitting jury to consider defend- 
ant’s denial of certain allegations 
which he afterward admitted); Birm- 


ingham Ry., Light & Power Co. v. 
Cockrum, 60 So. 304, 179 Ala. 372 
(right to consider contradictory 


statements of witness); Brown v. 
Jerrild, 239 P. 795, 29 Ariz. 121 (in- 
struction to determine credibility 
“from these and any other circum- 
stances appearing on the_ case’’); 
Louisiana & A. Ry. Co. v. Woodson, 
192 S.W. 174, 127 Ark. 323 (that jury 
may believe one witness opposed to 
all others if his testimony “comports 
more nearly with the truth’); Brown 
v. Kendrick, 135 S.E. 721, 163 Ga. 149 
(that jury Should give testimony the 
weight it thought it was entitled); 
Collum v. Georgia Ry. & Electric Co., 
79 S.E. 475, 140 Ga. 573; Georgia 
Talc Co. v. Cohutta Tale Co., 78 S.E. 
905, 140 Ga. 245 (presumption all wit- 
nesses honest); Blumberg v. Grant, 
129 S.E. 144, 34 Ga.App. 253 (as ju- 
dicial indorsement of credibility of a 
witness); Molho vy. Johnson, 104 S.E. 
577, 25 Ga.App. 719 (right and effect 
of impeachment by _ contradictory 
statements); Jamerson v. Thaxton, 
66 S.E. 984, 7 Ga.App. 395 (instruc- 
tion to reconcile testimony, but if 
unable, then to believe witnesses more 
entitled to credit); Southern Ry. Co. 
v. Peck, 64 S.E. 308, 6 Ga.App. 43 (as 
limiting impeachment to matters 
with reference to which impeachment 
was sought); Clark v. State, 63 S.E. 
606, 5 Ga.App. 605 (method of im- 
peachment); Sparks v. Bedford, 60 S. 
BK. 809, 4 Ga.App. 13; Egan v. Moel- 
lenbrock, 153 N.E. 600, 322 Ill. 426 
(method of impeachment); Mowat v. 
Sandel,. 262 Ill.App. 395 (that jury 
need not believe a thing to be a fact 
because witness Swore to it); Row- 
den v. Travelers’ Protective Ass’n of 
America, 201 I]]l.App. 295 (that jury 
were not bound to take testimony of 
any witness as absolutely true); Hopp 
v. Chicago City Ry. Co., 170 Ill.App. 
72 (elements to be considered in de- 
termining credibility); In re-Dar- 
row, 92 N.E. 369, 175 Ind. 44 (that 
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distinguishing between expert opinions based on 
facts wholly assumed and those based on personal 
knowledge and observation®® are erroneous. 
instruction that the jury may exercise an inde- 
pendent judgment from their own knowledge and 
experience apart from the opinions of experts, but 
not confining the jury to a judgment founded on 
the evidence in the case is erroneous.’° 


[§ 628] 16. Credibility 
General. The court has a wide discretion as to the 
extent it should go in submitting instructions relat- 
ing to the credibility of witnesses’? but the instruc- 
tions given must embody a eorrect statement of the 
law7? and such instructions must not be argumenta- 


An 


of Witnesses’?1—a, In 


jury “should” consider certain ele- 
ments in determining credibility); 
Starry v. Starry & Lynch, 225 N.W. 
268, 208 Iowa 228 (effect of failure 
to deny where denial would have been 
natural); Harrington v. Southern 
Surety Co., 221 N.W. 577, 206 Iowa 925 
(effect of inconsistency between tes- 
timony and statements); Rastede v. 
Chicago, St.cPsicM. & O.Riy.. Cone 212 
N.W. 751, 203 Iowa 430; Windahl v. 
Hasselman, 200 N.W. 583, 198 Iowa 
1001 (presumption all witnesses are 
truthful); Old Colony Trust Co. v. 
Di Cola, 123 N.E. 454, 233 Mass. 119; 
Johnson v. Foster, 108 N.B. 928, 221 
Mass. 248 (pointing out more defects 
in testimony of one side than in the 
other); Foley v. Detroit & M. Ry. 
Co., 159 N.W. 506, 193 Mich. 233 (in- 
struction to consider all testimony of 
witnesses and their interest, bias, or 
prejudice); Eastman v. United Rys. 
Co. of St. Louis, (Mo.) 232 S.W. 725 
(elements to be considered in deter- 
mining credibility); Wendling v. 
Bowden, 161 S.W. 774, 252 Mo. 647 
(instruction to consider character of 
witnesses and conduct on witness 
stand); Cole v. F. Mayer Boot & Shoe 
Co., 300 S.W. 321, 221 Mo.App. 1250 
(consideration of reasonableness of 
statements, interest, and all circum- 
stances in evidence); Empire Plow 
Co. v. Berthold & Jennings Lumber 
Co., 237 S.W. 187 (consideration of 
depositions); Crain v. McKinley, 
(Mo.App.) 222 S.W. 495 (that jury 
might consider “character” for truth, 
veracity, or morality); Loncar v. Na- 
tional Union Fire Ins. Co. of Pitts- 
burgh, Pa., 274 P. 844, 84 Mont. 141; 
Burles v. Oregon Short Line R. Co., 
140 P. 513, 49 Mont. 129, Ann. Cas. 
1916A 873 (consideration of witnesses’ 
opportunity for knowing facts and 
conduct while testifying); Bernier v. 
Nute, 94 A. 509,.77 N.H. 568; McGil- 
vra v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 159 N.W. 854, i352 NeD) a76 
(testimony of one witness entitled to 
more weight than that of many others 
where they are mistaken or know- 
ingly testified falsely); Seckerson v. 
Sinclair, 140 N.W. 239, 24 N.D. 625; 
Hawkins v. Sinclair, 140 N.W. 246, 24 
N.D. 623; Burger v. Sinclair, 140 N. 
W. 246, 24 N.D. 624 (all holding that 
instruction that fact that one wit- 
ness squarely contradicts another 
does not necessarily nullify the evi- 
dence on that point); Trusty v. Pat- 
terson, 149 A. 717, 299 Pa. 469 (consid- 
eration of manner and interest of 
witnesses); Weiss v. London Guar- 
antee & Accident Co., Limited, of Lon- 
don, 132 A. 120, 285 Pa. 251; Beaulaec 
v. Robie, HOT ALOR cS Vite 275 (as to 
inconsistency of testimony of a wit- 
ness). See also McHatton vy. Alton, 
Granite & St. L. Traction Co., 206 Ill. 
App. 474. 

{b] _Instructions held erroneous or 
properly refused.—(1) In general. 
Louisville & N. R. Co. v. Abernathy, 
73 So. 1038, 197 Ala. 512 (as casting 
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tive™* nor confusing or misleading,’® and must be 
general and not single out a particular witness.7* It 
is proper to instruct that the credibility of witnesses 
is exclusively for the jury?” but instructions allowing 
the jury arbitrarily to reject any testimony’® or 
permitting them to go outside the case in determin- 
ing the eredibility of witnesses’® are erroneous. 


suspicion on testimony of certain wit- 
nesses); McLaughlin v. Beyer, 61 So. 
62, 181 Ala. 427 (allowing disbelief 
of testimony if not reasonable); Hen- 
rich v. McCauley, 115 S.E. 655, 154 
Ga. 855 (as requiring jury to disre- 
gard testimony in conflict with previ- 
ous sworn statements); Latimer v. 
Bruce, 106 S.E. 263, 151 Ga. 305 (as 
absolutely requiring belief of testi- 
mony of witness not discredited in 
one of ways pointed out); Louisvilie 
& N. R. Co. v. Trout, 80 S.H. 622, 141 
Ga. 1215" Wouisville & NS R. Conve 
Trout, 75 S.E. 328, 188 Ga. 324 (effect 
of swearing to “improbable” or ‘“‘im- 
possible’ story); Brand v. Bagwell, 
66 S.B. 935, 183 Ga. 750 (as not giv- 
ing all methods of impeachment); 
Gard v. Thompson, 123 P. 497, 21 Ida- 
ho 485 (right to disregard witness’ 
testimony); O’Day v. Crabb, 109 N.E. 
724, 269 Ill. 123 (as depriving person 
of right to attack credibility of paid 
experts); Employers’. Liability As- 
sur. Corp. of London, England, v. 
Kelly-Atkinson Const. Co. 195 Ml. 
App. 620; Baldwin v. Toledo, St. L. 
& W. R. Co., 171 Tll.App. 137 (as al- 
lowing jury to decide what is proper 
evidence); Stephens v. Elkins, 169 Il. 
App. 269 (right to believe or disbe- 
lieve evidence); Simmons v. Clement, 
164 Ill.App. 477 (as not telling what 
constitutes impeachment); Coombs 
v. Fessenden, 96 A. 242, 114 Me. 347; 
Thornton v. Berry, 244 N.W. 152, 259 
Mich. 529 (as insufficient); Rosen- 
berg v. Mageda, 232 N.W. 397, 251 
Mich. 696; Gnichtel v. Stone, 135 N.E. 
852, 233 N.Y. 465 (allowing jury to 
disregard uncontradicted testimony 
where no evidence was produced by 
defendant); Remington v. Geiszler, 
152 N.W. 661, 30 N.D. 346 (allowing 
jury to disregard testimony of wit- 
nesses impeached on material mat- 
ters); Weiss v. London Guaranty & 
Accident Co., Limited, of London, 124 
A. 472, 280 Pa. 325 (as leading jury 
to disregard criminal records of wit- 
nesses in passing on weight of testi- 
mony); Watkins v. Bowyer, 173 N.W. 
745, 42 S.D. 189 (telling jury they 
must accept all the testimony of a 
certain witness); Houston, etc, R. 
Co., v,. Runnels, 47 S.W. 971, 92 Tex. 
805; Doyle v. Melendy, 75 A. 881, 83 
Vt. 339. See also Zamiar v. People’s 
Gaslight & Coke Co., 204 Ill.App. 290; 
Fleck v. Weipert, 195 Ill.App. 57; Mc- 
Cormick v. Decker, 193 Ill.App. 451; 
Nipper v. Wabash R. Co., 187 Ill.App. 
353; Foulkes v. Steward, 182 Ill.App. 
193. (2) Instruction that the jury 
could believe the witnesses having 
the best opportunity of knowing the 
facts and the least inducement to 
swear falsely, but omitting the quali- 
fication that the witnesses must be 
of equal credibility. Steele v. Graves, 
127 S.BE. 465, 160 Ga. 120; Louisville 
& N. R.:Co. v. Rogers, 71 S.H. 1102, 
136 Ga. 674; Nashville, C. & St. L. 
Ry. v. Paris, 76 S.E. 357, 138 Ga. 864; 
Nashville, C. & St. L. Ry. v. Hubble, 
76 S.B. 1009, 1389 Ga. 300; Alabama 
Great Southern R. Co. v. Brock, 77 S. 
E. 20, 189 Ga. 248; Wright v. West- 
Cine Ack. CO. Micron. L369 Gay 
$43* Nashville, C. & St. I. Ry. v. 
Pope, 77 S.E. 380, 139 Ga. 590; How- 
ell v. Clements, 77 S.E. 564, 139 Ga. 
441; Western & A. R. Co. v. Davis, 
77 S.H. 576, 139 Ga. 498; City of Dal- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Instructions as 


ton v. Humphries, 77 S.E. 790, 139 Ga. 
556; Logan v. Hope, 77 S.E. 809, 139 
Ga. 589; Richter v. Cathy, 79 S.E. 
179, 13 Ga.App. 369; Keen v. Crosby, 
103 S.B. 850, 25 Ga.App. 595. (3) In- 
struction that the jury are the sole 
judges of the credibility of plaintiff, 
testifying as a witness in her own 
behalf, and that all statements made 
by her which are, against her inter- 
ests ‘‘must be taken as true,’ while 
her statements in her own favor are 
only to be given such credit as the 
jury deem they are entitled to. Stetz- 
ler v. Metropolitan St. Ry. Co., 109 S. 
W. 666, 210 Mo. 704; Huff v. St. Jos- 
eph Ry., Light, Heat & Power Co., 111 
S.W. 1145, 213 Mo. 495; Quinn v. Met- 
ropolitan St. Ry. Co., 118 S.W. 46, 218 
Mo. 545; Benjamin v. Metropolitan 
St. Ry. Co., 151 S.W. 91, 245 Mo. 598; 
McGinnis v. R. M. Rigby Printing Co., 
99 S.W. 4, 122 Mo.App. 227. 


74. McLaughlin v. Beyer, 
62, 181 Ala. 427. 


Argumentative instructions gener- 
ally see supra § 594. 


75. See cases infra this note. 


[a] Instructions held misleading. 
—Jebeles & Colias Confectionery Co. 
v. Booze, 62 So. 12, 181 Ala. 456; Mc- 
Laughlin v. Beyer, 61 So. 62, 181 Ala. 
427; Cox v. Aitna Casualty & Surety 
Co. of Hartford, Conn., 248 Ill.App. 
209; Burton’s Hx’r v. Manson, 129 S. 
EK. 356, 142 Va. 500. 


_ [b] Instructions held not mislead- 
ing.—Georgia Ry. & Hlectric Co. vy. 
Cocke, 74. S.H. 244, 187 Ga.’ 7203 
Southern Ry. Co. v. Wessinger, 124 S. 
KE. 100, 32 Ga.App. 551; Gibbon Farm- 
ers’ Elevator Co. vy. Herschmann, 200 
N.W. 293, 160 Minn. 326; Hicks v. 
Love, 161 S.H. 394, 201 N.C. 773. See 
also Hayden v. Miller, 205 Ill.App. 


[c] Iustructions held confusing.— 
Georgia Ry. & Electric Co. v. Cocke, 
74 S.B. 244, 1837 Ga. 720; Purvis v. 
Atlanta Northern Ry. Co., 72 S.E. 343, 
136 Ga. 852; Starry v. Starry & 
Lynch, 225 N.W. 268, 208 Iowa 228. 


Confusing or misleading instruc- 
tions generally see supra § 599. 


76. Matthews v. Granger, 63 N.E. 
658, 196 Ill. 164 [aff 96 Ill.App. 536]; 
Kerling v. G. W. Van Dusen & Ca., 
124 N.W. 285, 3872, 109 Minn. 481; 
White v. Chicago, M. & P. S. Ry. Co., 
143 P. 561, 49 Mont. 419; Clair v. 
Northern Pac. Ry. Co., 132 N.W. 776, 
22 N.D. 120. 


{a] Where instruction can apply 
only to a certain witness.—Where 
plaintiff and his wife gave testimony 
contradictory to their testimony at a 
former trial, and the only other wit- 
ness at the second trial who testified 
at the first trial admitted the correct- 
ness of his former testimony, and 
gave no testimony contrary thereto, 
there was no reversible error in an 
instruction that, in determining the 
weight to be given to the testimony 
of plaintiff and his wife, the jury 
might consider the testimony given 
by them at the former trial, because 
Singling out particular evidence. Ma- 
Tene, v. Dixon, 87 P. 452, 34 Mont. 


77. Cal.—Nichols v. Pacific Blec- 
tric Ry. Corey bn 39) et iseCaly 1630, 


61 So. 


[§§ 628-629 


Where a correct charge as to the credibility of 
witnesses is given, it affords no ground of objec- 
tion that the court fails to charge in connection 
therewith some other pertinent legal proposition.*° 


[§ 629] b. Falsus in Uno, Falsus in Omnibus. 


to the maxim, Falsus in uno, 


falsus in omnibus must correctly state the law** 


Ga.—Estill v. Citizens’ & Southern 
Bank, 113 S.E. 552, 153 Ga. 618; Luke 
Ve SEI WTS, Seb 345,203 (Gabo atoo 
L.R.A.N.S. 559; Central of Georgia 
Ry. Co. v. McGuire, 73 S.E. 702, 10 
Ga.App. 483. 


Ill.— Lundquist v. Chicago Rys. Co., 
137 N.E. 92, 305 Ill: 106 [aff 221 Mil. 
App. 654]. 


Ind.—Tucker v. Eastridge, 100 N.E. 
113, 51 Ind.App. 632. 


Mo.—Crews vy. Wilson, 281 S.W. 44, 
312 Mo. 643. 


N.C.—Modlin v. Garrett & Law- 
rence, 110 S.E. 778, 183 N.C. 122. 


fa] Instruction commended.— 
Nichols v, Pacific Electric Ry. Co., 
174 P. 319, 178 Cal. 630. 


78. Gnichtel v. Stone, 135 N.E. 852, 
233 N.Y. 465; Industrial Commission 
v. Jasionowski, 156 N.H. 616, 24 Ohio 
App. 66; Reed v. Bates, (Tex.Civ. 
App.) 32 S.W.(2d) 216; Steber v. Chi- 
eos N. W. Ry. Co., (Wis.) 120 N. 


[a] Imstructions held proper or 
not erroneous.—Venable v. Venable, 
51 So. 833, 165 Ala. 621; Brant v. Chi- 
cago & A. R. Co., 128 N.B3732, 294 Il. 
606 [aff 214 Ill. App. 126]; H. A. Mc- 
Cowen & Co. v. Gorman, 100 N.E. 31, 
51° Ind.App. 523; Randol v. Kline’s, 
Inec., (Mo.) 49 S.W.(2d) 112. 


{b] Instruction held improper.— 
Sullivan v. Nesbit, 117 A. 502, 97 
Conn. 474. 


Aah Fowler v. Cade, 214 Ill.App. 


{a] Instruction held proper.—At- 
lantic Coast Line R. Co. v. Jones, 63 
S.E. 834, 132 Ga. 189. 


80. Byrd v. Grace, 158 S.E. 467, 43 
Ga.App. 255; Anderson v. Sparks, 125 
N.W. 925, 142 Wis. 398. 

81. See cases infra this note, 


{a] Instructions held proper or 
not erroneous.—Kress v. Lawrence, 
47 So. 574, 158 Ala. 652; Louisville 
& N. R. Co. v. Seale, 49 So. 323, 160 
. 584; Barker v. Tennessee Coal, 
& R. Co., 66 So. 600, 189 Ala. 
Seaboard Air Line Ry. Co. v. 
Taylor, 64 So. 187, 9 Ala.App. 628 (as 
not importing command to disregard 
testimony) ; Hughes v. Bartholomew, 
261 S.W. 284, 164 Ark. 152 (as allow- 
ing jury to disregard all testimony 
of witness although they believed 
part); O’Rourke v. Vennekohl, 37 P. 
930, 104 Cal. 254; People v. Soto, 59 
Cal. 367; Whitaker vy. California Door 
Co., 95 BP. 910, 911, 7 Cal.App. .757 
(as allowing in last two cases jury to 
“disregard” or “discard” instead of 
“distrust”); Belm v. Patrick, 293 P. 
847, 109 Cal.App. 599; Craney v. Don- 
ovan, 102 A. 640, 92 Conn. 236, L.R.A. 
1918C 93; Hight Accessory Place vy. 
Lam, 105 S.H. 872, 26 Ga.App. 163 (ef- 
fect of impeachment); Baird v. Gib- 
berd, 189 P. 56, 32 Idaho 796 (as re- 
quiring corroboration to be practical- 
ly proof absolute); Egan v. Moellen- 
brock, 153 N.E. 600, 322 Ill. 426; De- 
vaney v. Otis Elevator Co., 95 N.E. 
990, 251 Ill. 28 (as omitting qualifica- 
tion of “knowingly and willfully”); 
Stewart v. Clark, 194 Ill.App. 2; 
Brown v. Chicago City Ry. Co., 153 01 
App. 242; Pilgrim v. Brown, 150 N.W. 
1, 168 Iowa 177 (as not informing 
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and must not be misleading’? or too broad.83 
The instruction must be general and extend to all 
the witnesses,°* whether testifying in person at the 
So, too, the instruction 
should not specify the particulars as to which the 
false swearing is claimed,** or be limited to eases 
where the swearing was palpably false,’7 and need 
not include in express terms witnesses who willfully 


trial or by deposition.§® 


exaggerate.®§ 


[§ 630] c. Interest of Witness.°® Instructions re- 


jury that corroboration could be by 
circumstances); Howser v. Chicago 
Great Western R. Co., 5 S.W.(2d) 59, 
319 Mo. 1015; Bryant v. Kansas City 
Rys. Co., 228 S.W. 472, 286 Mo. 342 
(as requiring jury to disregard all 
testimony of a witness); Ulrich v. 
Chicago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697 (as being abstract); Al- 
exander v. Emmke, (Mo.App.) 15 S. 
W.(2d) 868; Lass v. Kansas City Rys. 
Co., (Mo.App.) 233 S.W. 70 (as per- 
mitting jury to go on roving expedi- 
tion as to what is a material fact). 

[b] -Instructions held erroncous or 
properly refused.—Cain v. Skillin, 121 
So. 521, 219 Ala. 228, 64 A.LAR. 1022; 
Erbacher v. Arkansas County Bank, 
266 S.W. 936, 167 Ark. 677; Henrich 
v. McCauley, 106 S.E. 94, 151 Ga. 138 
(effect of impeachment); McCul- 
lough Bros. v. Sawtell, 68 S.E. 89, 134 
Ga. 512 (charge as to willful false 
swearing where witness is sought to 
be impeached by contradictory state- 
ments); Zbinden v. De Moulin Bros. 
& Co., 245 Ill.App. 248 (as requiring 
corroborating evidence to be believ- 
ed); Guidewell v. Patterson, 229 S. 
W. 225, 207 Mo.App. 437 (use of term 
“perjury” disapproved); Citizens’ 
State Bank v. Bailey, (S.D.) 195 N.W. 
37 (requiring corroborating evidence 
to be competent); Steber v. Chicago 
& N. W. Ry. Co., 120 N.W. 502, 139 
Wis. 10 (omitting element of corrobo- 
ration). See also Noonan v. Maus, 
197 Ill.App. 103; Cope v. Brentz, 190 
Tll.App. 504. 

Effect of false or inaccurate testi- 
mony see Witnesses [40 Cyc 2586 et 
seq]. 

82. See cases infra this note. 


[a] Instructions held misleading. 
—Leister v. Wells, 254 S.W. 75, 300 
Mo. 262; Siever v. Coffman, 92 S.E. 
669, 80 W.Va. 420. 

[b] Instruction held not mislead- 
ing.—Myers v. City of Independence, 
(Mo.) 189 S.W. 816. 

Misleading instructions generally 
see supra § 599. 

83. Eikenberry v. St. Louis Trans- 
it Co., 80 S.W. 360, 103 Mo.App. 442. 

84. Cal.—Thomas v. Gates, 58 P. 
315, 126 Cal. 1; Sherwood vy. Jackson, 
(App.) 14 P.(2d) 861. 

Ga.—Black v. Thornton, 30 Ga. 361. 

11l].—Phenix Ins. Co. v. La Pointe, 
8 N.E. 353, 118 Ill. 384; North Chica- 
go St. R. Co. v. Dudgeon, 83 Ill.App. 
528 [aff 56 N.E. 796, 184 Ill. 477]; 
Chicago, etc., R. Co. v. Casazza, 33 Ill. 
App. 421; Arnold v. Pucher, 83 Ill. 
App. 182; Dixon v. Scott, 81 Ill.App. 
S68 bare bf IN BS 9%, USi eT 116s 
Flaherty v. McCormick, 7 Ill.App. 411. 

Minn.—Goodhue Farmers’ Ware- 
house Co. v. Davis, 83 N.W. 531, 81 
Minn. 210; Harriott v. Holmes, 79 N. 
W. 10038, 77 Minn. 245. 

Mont.—Wastl v. Montana Union R. 
Con 42a Pewito Lub Ont, 2 3.. = 

Wis.—Kavanaugh v. Wausau, 98 N. 
W. 550, 120 Wis. 611. 

See also Neeley v. Metropolitan Life 
Ins. Co., 199 Ill App. 90; Bunce v. 
McMahon, 42 P. 238, 6 Wyo. 24 (hold- 
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lating to the credibility of a witness as affected by 
his interest must embody a correct statement of 
the law®® and must not be misleading.®? 
structions should be general, and not single out 
a particular witness or the witnesses of one party,®? 
unless such witness or witnesses are the only ones 
to whom the instructions can apply.®? 


[§ 631] 17. Degree of Proof®*t—a. In General. 


Such in- 


Instructions relating to the degree of proof re- 


quired must be 


ing an instruction naming a witness 
not erroneous, although it would be 
better practice to add that the rule 
extends to all witnesses). 


“The trial court was eminently cor- 
rect in charging the jury generally in 
th’s respect instead of specially sin- 
gling out the plaintiff for an empha- 
Sized (possible) ‘application of the 
legal principle involved.” Sherwood 
Rae eet (Cal.App.) 14 P.(2d) 861, 


85. Hansberger v. Sedalia Electric 
R., ete., Co., 82 Mo.App. 566 


86. Whitaker v. Engle, 69 N.W. 
493, 111 Mich. 205; Fraser v. Hag- 
gerty, 49 N.W. 616, 86‘Mich. 521. 


87. Cameron v. Wentworth, 57 P. 
648, 23 Mont. 70 (holding that the 
power of the jury would thereby be 
circumscribed by limitiig their right 
to discard the testimony of a witness 
to those circumstances only where it 
is palpable the witness has testified 
falsely and is not corroborated by 
other evidence). 


88. Simpson v. Peoria Ry. Co., 179 
Iil.App. 307; Grand Rapids, etc., R. 
ae v. Martin, 3 N.W. 1738, 41 Mich. 


89. Interest or bias of witness as 
affecting credibility generally see 
Witnesses [40 Cyc 2561 et seq]. 


90. See cases infra this note. 


[a] Instructions held proper or 
not erronueous.—(1) In general. Ben- 
efit Ass’n of Railway Employees v. 
Armbruster, 140 So. 356, 224 Ala. 
302; Robertson v. Washington Ry. 
& Electric Co., 279 F. 180, 51 App.D.C. 
311; Kirk v. Kansas City Terminal 
Ry. Co., (Mo.App.) 27 S.W.(2d) 739 
(authorizing consideration of busi- 
ness relations); Speight v. Seaboard 
Air Line Ry., 76 S.E. 684, 161 N.C. 
80 (that interest should be consider- 
ed in weighing testimony). (2) In- 
terest of party. Dickerson v. Henri- 
etta Coal Co., 96 N.E. 225, 251 Ill. 292 
[afl 168. * TilApp,. « 454); 
v. Norfolk-Southern R. Co., S.E. 
360, 167 N.C. 290 [aff 35 S.Ct. 781, 238 
U.S. 269, 59 L.Ed. 1303]. (3) Interest 
based on relationship. Hotel Hquip- 
ment Co. v. Liddell, 124 S.E. 92, 32 
Ga.App. 590. (4) Interest based on 
employment. Konig v. Lyon, 192 P. 
875, 49 Cal.App. 113 (authorizing con- 
sideration of fact of employment); 
Louisville & N. R. Co. v. Ledford, 83 
S.E. 792, 142 Ga. 770 (authorizing con- 
sideration of relationship); Segal v. 
Chicago City Ry. Co., 256 Ill.App. 569 
[motion den 171 N.B. 922, 339 Tl. 
635] (testimony governed by same 
rules of evidence applying to other 
witnesses); Althoff v. Illinois Cent. 
R. Co., 227 Ill.App. 417 (testimony 
governed by same rules of evidence 
applying to other witnesses); Bar- 
tholdi v. Hickson, 136 N.Y.S. 92. 


[b] Instructions held erroneous or 
improperiy refused.—(1) In general. 
Jones v. Harris, 151 S.H, 343, 169 Ga. 
665 (unduly restricting jury); Wil- 
liams v. Williams, 85 A. 438, 109 Me. 
537; Gregory v. Detroit United R. 
Co., 101 N.W. 546, 138 Mich. 368; 
Harris vy. Fifth Ave. Coach Co., 132 
N.Y.S. 7438 (only financially interest- 


full®> and correct®® but not too 


ed witnesses are interested witnesses 
within rule); Goetz v. Acker, 176 N. 
Y.S. 107 (stating witness is interest- 
ed where evidence is to contrary). 
(2) Interest of party. Pienta v. Chi- 
cago City Ry. Co., 120 N.E. 1, 284 Ill. 
246 [rev 208 Ill.App. 309]; Purgett 
v. Weinrank, 219 Ill.App. 28. See also 
Hedger v. Chicago City Ry. Co., 207 
DAD pa 2 6s 

91. Benefit Ass’n of Railway Hm- 
ployees v. Armbruster, 140 So. 356, 
224 Ala. 302. See also Mann v. Blair, 
195 Ill.App. 254. i 


92. Helbig v. Citizens’ Ins. Co., 84 
N.E. 897, 234 Til. 251 [aff 138 Ill.App. 
115]; Sangster v. Hatch, 134 Ill.App. 
340; Zapel v. Ennis, 104 I1].App. 175; 
Stetzler v. Metropolitan St. R. Co., 
109 S.W. 666, 210 Mo. 704; Zander v. 
St. Louis Transit Co., 103 S.W. 1006, 
206 Mo. 445; Tompkins v. Pacific 
Mut. L. Ins. Co., 44 S.E. 439, 53 W. 
Va. 479, 97 Am.S.R. 1006, 62 L.R.A. 
489.° See also Thiele v. Hetzel, 184 
lll.App. 633. 

[a] Instructions heid not erro- 
neous.—In re Paulson’s Mstate, 150 
N.W. 914, 128 Minn. 277 (where prac- 
tically all interested witnesses were 
named); Schmitt v. Murray, 91 N.W. 
1116, 87 Minn. 250. 


{b] Instructions held erroneous or 
properly refused.—Douglas v. Berlin 
Dye Works & Laundry Co., 145 P. 535, 
169 Cal. 28; Ovens v. Chicago City 
Ry. Co., 17) TilLApp. 647. 


98. Chicago City R. Co. v. Olis, 61 
N.E. 459, 192 Ill. 514 [aff 94 Ill. App. 
323]. 

[a] Where plaintiff is only wit- 
ness| interested in the result, an in- , 
struction that plaintiff's interest may 
be considered in determining the 
credibility of his testimony is proper. 
West Chicago St. R. Co. v. Dougherty, 
48 N.E. 1000, 170 Ill. 379; West Chi- 
cago St. R. Co. v. Estep, 44 N.E. 404, 
162 Ill. 180; Scanlan v. Chicago Union 
Traction Co., 127 Ill.App. 406; Chi- 
cago Union Traction Co. v. Hansen, 
125 IllApp. 153. See -also Hd. GC: 
Smith Furniture Co. v. Peter & Volz, 
205 Ill.App. 379. 


Instructions as to credibility of 
witnesses erroneous as giving undue 
prominence to particular witnesses 
see supra § 604. 


94 Degree of proof generally sce 
Evidence §§ 1730-1762. 


95. Milan Bank v. Richmond, 139 
S.W. 352, 235 Mo. 632; Schulte |v, 
Hagemeyer, 16 Ohio App. 1; Fast 
v. Gilbert, 229 P. 275, 102 Okly 245. 


[a] Instructions held adequate,— 
Edgar v. Citraro, 297 P. 654, 112 Cal. 
App. 178 [foll Edgar v. Citraro, 297 
P. 652, 112 Cal.App. 761]; Handlan v. 
Miller, 122 S.W. 751, 148 Mo.App. 101; 
M. HE. Smith & Co. v. Kimble, 162 N.W. 
162, 38 S.D. 511. 

96. See cases infra this note. 

[a] Imstructions held proper or 
not erroneous.—(1) In general. Bes- 
semer Feed Mills v. Alabama Great 
Southern R. Co., 116 So. 796, 217 Ala. 
446; Meyrovitz v. Levy, 63 So. 963, 
184 Ala. 293; Kletz v. MacAdam, 271 
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broad®’ or misleading®® and they must not contain 


an inapt statement of the law.®® 


properly instruct the jury that the burden is on 


the party having the affirmative 


P. 1101, 94 Cal.App. 770; Lawyer v. 
Los Angeles Pac. Co,, 138 P. 920, 23 
Cal.App. 543 (preponderance of proba- 
bilities); Roberits v. Sierra Ry. Co. of 
Calitornia, thir bio, 527, 14° (Car, 
App. 180; Boyd v. Boyd, 159 S.E. 674, 
173 Ga. 139; Tietjen v. Meldrim, 151 
S.E. 349, 169 Ga. 678; Gulf Refining 
Co. v. Smith, 139 S.H. 716, 164 Ga. 
811; Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123; Bainbridge Power Co. 
v. Ivey, 144 S.H. 825, 38 Ga.App. 586; 
Modern Woodmen of America v. Wil- 
liams, 137 S.E. 100, 86 Ga.App. 359; 
Coats v. Casey, 134 S.B. 344, 35 Ga. 
App. 648 [transf 133 S.E. 237, 162 Ga. 
236]; Waynesboro Planing Mill v. 
Hargrove, 127 S.E. 665, 33 Ga.App. 
684; Hill v. Chattanooga Ry. & Light 
Cor nos JS.E.-.1027, 21, Ga-App. 104; 
City of Macon v. Smith, 82 S.E. 162, 14 
Ga.App. 703; Ford v. Coal Belt Ry. 
Co.,- 143 Ill.App. 431; Springfield 
Consol. Ry. Co. v. Johnson, 120 Il. 
App. 100; Wells v. Chamberlain, 168 
N.W. 238, 185 Iowa 264; Zipus v. 
United Rys. & Electric Co. of Balti- 
more City, 108 A. 884, 135 Md. 297; 
Peters v. Tilghman, 73 A. 726, 111 Md. 
227; State Security & Realty Co. v. 
Badger, 166 N.W. 959, 200 Mich. 104; 
Jones v. Missouri Freight Transit 
Corporation, 40 S.W.(2d) 465, 225 Mo. 
App. 1076; Bolsinger v. Halliday, 4 
Chio App. 311; Ineeda Laundry v. 
Newton, (Tex.Civ.App.) 83 S.W.(2d) 
208; McKeon v. Chicago, etc., R. Co., 
69 N.W. 175, 94 Wis. 477, 59 Am.S.R. 
910, 35 L.R.A. 252. See also Kluse- 
meier v. East St. Louis Bridge Co., 
210 Ill.App. 537; Levitan v. Chicago 
City Ry. Co., 203 Ill.App. 441; Pirtle 
v. Gray, 202 11].App. 601; Weifenbach 
v. White City Const. Co., 201 Ill.App. 
521; Parker v. Chicago Rys. Co., 200 
Ill.App. 9; Beacon Falls Rubber Shoe 
Co. v. Gravenhorst, 194 Ill.App. 205. 
(2) Personal injuries in general. 
Atwood v. Connecticut Co., 74 A. 899, 
82 Conn. 539; Darden v. City of Wash- 
ington, 134 S.H. 813, 35 Ga.App. 177; 
Going’s Adm’x v. Norfolk. & W. Ry. 
Co., 89 S.E. 914, 119 Va. 543 [aff 39 
S.Ct. 22, 248 U.S. 538, 68 L.Ed. 409]. 
(3) Actions relating to property in 
general. Georgia, F. & A. Ry. Co. v. 
Summer, 65 S.E. 381, 133 Ga. 134; 
Standard Auto Ins. Ass’n v. Reese, 
149 N.E. 137, 83 Ind.App. 500; Wight 
v. H. G. Christman Co., 221 N.W. 314, 
244 Mich. 208; Wheaton v. St. Louis- 
Southwestern Ry. Co., (Mo.App.) 257 


S.W. 513; Mt. Emily Timber Co. v. 
Oregon-Washington ae Gri NEV KCO:, 
161 P. 398, 82 Or. 185. (4) Actions 
_Yrelating to contracts _in_ general. 


Benefit Ass’n of Ry. Employees v. 
Jacklin, 294 S.W.. 3538, 173 Ark. 987; 
Sandor v. Verhovey Aid Ass’n, 199 Ill. 
App. 199; Central Community Chatau- 
qua System v. Rentschler, 166 N.E. 
698, 31 Ohio App. 525; Cleveland 
Metal Bed Co. v. Kutz, 160 N.E. 725, 
27 Ohio App. 245; Moore v. Marion 
Cotton Oil Co., 85 S.E. 52, 100 S.C. 
499; Banfield v. Davidson, (Tex.Civ. 
App.) 201 S.W. 442. (5) Defenses in 
general. Boa v. San Francisco-Oak- 
land Terminal Rys.,.187 P. 2,182 Cal. 
93; Dial v. Gardner, 89 S.E. 396, 104 
S.C. 456; Leque v. Madison Gas, etc., 
Co., 118 N.W. 946, 133 Wis. 547. 


[b] Instructions held erronecus or 
properly refused.—(1) In general. 
Alabama City, G. & A. Ry. Co. v. Bes- 
siere, 66 So. 805, 190 Ala. 59; Shinn 
v.. Tucker, 37 -Ark. 580; Talton v. 
Richardson. 136 S.E. 526, 163 Ga. 553; 
Thomas v. Ohio Coal Co., 199 Ill.App. 
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The court may 
find for plaintiff, 


of the issue to } that he has made 


50; Nelson v. Chicago City Ry. Co., 
163 Ill.App. 98; Cohen v. Reichman, 
102 N.E. 284, 55 Ind.App. 164; Fierce 
v. Shapleigh Hardware Co., (Mo.App.) 
14 S.W.(2d) 511; Locke v. Woodman, 
(Mo.App.) 225 S.W. 352; Fisher v. 
Butte Hlectric Ry. Co., 235 P. 330, 72 


Mont. 594; Schaefer v. Metropolitan 
St. Re Co., 169 "Ni YeS. 980) 340, Mise, 
554; Lawhead v. State, 226 P. 376, 


99 Okl. 197; Rugenstein v. Otten- 
heimer, 140 P. 747, 70 Or. 600; Sura- 
vitz v. Prudential Ins. Co. of America, 
104 A. 754, 261 Pa. 390; Richardson 
v. Dybedahl, 98 N.W. 164, 17 S.D. 
629; Southern Iron & Machine Co. v. 
Portugal, (Tex.Civ.App.) 53 S.W.(2d) 
685; Dolty v. Sidall, (Tex.Civ.App.) 16 
S.W.(2d). 295: Hillyard v. ‘Bair, 155 
P. 449, 47 Utah 561; McGinty v. 
Brotherhood of Railway Trainmen, 
164 N.W. 249, 166 Wis. 83. (2) Per- 
sohal injuries in general. Central of 
Georgia Ry. Co. v. Swann, 85 S.E. 
1001, 144 Ga. 11; Louisville & N. R. 
Co. v. Allen’s Adm’r, 192 S.W. 863, 
174 Ky. 736; Hamel v. Southern Ry. 
Co. in Mississippi, 74 So. 276, 113 
Miss. 344; Barr v. Missouri Pac. R. 
Co., (Mo.) 37 S.W.(2da) 927; Carlson 
v. Kansas City, Clay County & St. 
Joseph Auto Transit Co., 282 S.w, 
1037, 221 Mo.App. 537. (3) . Actions 
relating to contracts in general, 
Bryant v. Davis, 89 S.B. 512, 145 Ga. 
531; State ex rel. Detroit Fire & 
Marine Ins. Co. v. Ellison, 187 S.W. 
23, 268 Mo. 239 [quashing record Rice 
v. Detroit Fire & Marine Ins. Co. of 
Detroit, Mich., (App.) 176 S.W. 1113]; 
Macchia v. Marsigliano, 215 N.Y.S. 
170, 126 Mise. 342. (4) Defenses in 
general. Norfolk & W. Ry. Co. v. 
Hazelrigg, 170 F. 551, 95 C.C.A. 6387; 
McKay v. Seattle Electric Co., 136 
BP. 134;,.76 Wash. 25%... (5) Actions 
for torts in general. City of Birming- 
ham v. Greer, 126 So. 859, 220 Ala. 678; 
Cooper v. Spring Valley Water Co., 
116 P. 298, 16 Cal.App. 17; D. S. Giles 
& Son v. Horner, 149 N.W. 333, 97 
Neb. 162; 'Thompson v. Shifflett, (Tex. 
Civ.App.) 267 S.W. 1030: Ogodziski v. 
Gara, 181 N.W. 231, 173 Wis. 380. 

87. Richardson v. Chicago City Ry. 
Co., 170 Ill.App. 336 (instruction held 
too broad). 


98. Town of Athens v. Miller, 66 
So. 702, 190 Ala. 82; Burge v. Forbes, 
120 So. 577, 23 Ala.App. 67 [cert den 
121 So. 915, 219 Ala. 700]; Springfield 
Fire & Marine Ins. Co. v. Lusk, 223 S. 
W. 804, 205 Mo.App. 185. See also 
Larsen v. Ward Corby Co., 198 Ill. 
App. 109. 

[a] Instructions held not mislead- 
ing.—Atlantic Ice & Coal Co. v. 
Wages, 159 S.H. 878, 48 Ga.App. 688; 
Peirce v. Sholtey, 190 Ill.App. 341; 
Davidson vy. Kolb, 55 N.W. 3738, 95 
Mich. 469; Texas Seating Co. v. 
Farmers’ & Mechanics’ Nat. Bank, 
(Tex.Civ.App.) 134 S.W. 807. 


99. Jannell y. Myers, 127 A. 156, 
124 Me. 229 (instruction properly re- 
fused). 


1. Ark.—Kansas City Southern Ry. 
Co. v. Sanford, 31 S.W.(2d) 9638, 182 
Ark. 484 [cert den 51 S.Ct. 347, 283 U. 
S. 825, 75 L.Ed. 1439]; Sharp v. West, 
3 S.W.(2d) 692, 176 Ark. 616. 


Cal.—Girard v. Irvine, 275 P. 840, 
97 Cal.App. 377. 

Colo.—Doty v. Heizer,' 111 P. 67, 48 
Colo. 490. 

Ga.—Shannon v. Success Const. Co., 
156 S.E. 205, 171 Ga. 5195 
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prove his case by a preponderance of the evidence,* 
and conversely, an instruction that the jury must 


if the jury find from the evidence 
out his case by a preponderance of 


Sims, 146 S.E. 170, 167 Ga. 5387; Rob- 
ertson v. Rigsby, 95 S.E. 978, 148 Ga. 
81; Parker v. Georgia Pac. R. Co., 
10 S.E. 238, 83 Ga. 539; Flournoy v. 
Crandall & Campbell, 139 S.E. 734, 37 
Ga.App. 221; Ocilla Southern R. Co. 
ve McInvale, 105 S.E. 451, 26 Ga.App. 
106. 


Ill._—U. S. Brewing Co. v. Stolten- 
berg, 717 NUE. 1081, 6201 Mi. 158Ie- Gage 
113 Ill.App. 435]; Bartlett v. Cunning- 
ham, 85 Ill. 22; Pennsylvania Co. v. 
Roberts & Schaefer Co., 250 Ill.App. 
330; Riordan v. Chicago City Ry. Co., 
178 Ill.App. 323; Crouse v. Barber 
Asphalt Paving Co., 162 Ill.App. 271. 


Ind.—De Hart v. Johnson County, 
41 N.E. 825, 148 Ind. 363; Holmes v. 
Buell, 153 N.E. 432, 85 Ind.App. 467. 


Mich.—Woodworth v. Ward, 224 N. 
W. 397, 245 Mich. 661; Taylor v. Tay- 
lor, 101 N.W. 832, 138 Mich. 658. 


Neb.—Alittschuler y. Coburn, 57 N. 
W. 836, 38 Neb. 881. 


N.C.—Newbern vy. Hinton, 129 S.E. 
181, 190 N.C. 108. 


S.C.—Sloan v. J. G. White Engineer- 
ing Co., $9 S.Ey. 564,°.1052S.C..1226; 
Burns v. Goddard, 51 S.E. 915, 72 S.C. 
355; Fowler v. Harrison, 42 S.E. 159, 
64° S.C. S11. 

See rene n mee v. McAdams, 1 Lea 

Tex.—Birkman v. Fahrenthold, 114 
S.W. 428, 52 Tex.Civ.App. 335; Ft. 
Worth, ete., R. Co. v. Eddleman, 114 
S.W. 425, 52 Tex.Civ.App. 181. 


Wash.—Child v. Hill, 283 P. 1076, 
155 Wash. 133. 


Wis.—Kuenster v. Woodhouse, 77 
N.W. 165, 101 Wis. 216. 


[a] Although some of allegations 
of petition are admitted, such instruc- 
tion is not fatal error. O’Donnell v. 
Chicago, etce., R. Co., 91 N.W. 566, 65 
Neb. 612. 


{[b] Immaterial facts. Such 
charge does not place upon plaintiff 
the burden of proving immaterial 
facts alleged by him. Collins v. 
vee 72 SiW.3 97,,: 3057 Tex:Civ.App. 


{c] “From the evidence.’—It is 
not error to use in an instruction the 
words “from the evidence,’ as such 
a Phrase performs the function of the 
words “from the preponderance of 
the evidence.’”’ Donk Bros. Coal, ete., 
Co. v. Thil, 81 N.E. 857, 228 Tl. 238 
[aff 128 Ill.App. 249]; Associated Fur- 
niture Manufacturers v. Leader House 
Furniture Co., 224 Ill.App. 597; Du- 
charme v. St. Peter, 135 Ill.App. 530; 
Illinois Cent. R. Co. v. Warriner, 132 
Tll.App. 301 [aff 82 N.E. 246, 229 
Tl.” SLT} Hall’ vo Ditto. t2 SSaLeAtG: 
187; Chicago, etc., R. Co. v. Cleming- 
er, 77 Ill.App. 186 [aff 53 N.E. 320, 
178 Ill. 536]. 


{d] Proof and evidence may bo 
used interchangeably in giving this 


instruction. Flores v. Maverick, 
(Tex.Civ.App.) 26 S.W. 316. 
[e] Pxreponderance or material 


part.—An instruction that the burden 
of proof was on plaintiff, and that she 
could not recover until she showed 
the facts by a preponderance or a ma- 
terial part of the evidence, was error 
because not the equivalent of a “‘pre- 
ponderance.” St. Louis, ete, R. Co. 
v. Buckner, 115 S.W.. 923, 89 Ark. 
58, 20 L.R.A.N.S. 458; St. Louis, I. M. 


Sims v.|& S. Ry. Co. v. Woodruff, 115 S.Ww. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the evidence, is correct.? 


ponderates.® 


953, 89 Ark.19. 

{f] In Alabama, (1) an instruction 
that a fact must be proven by a pre- 
ponderance of the evidence, while not 
erroneous (Wilson Bros. v. Mobile & 
OFYRI=Col, 84h Sot— 72-268) Ala.. 15817 
Green v. Southern States Lumber Co:, 
50 So. 917, 163 Ala. 511) (2) has been 
held properly refused (Green  v. 
Southern States Lumber Co., 50 So. 
917, 163 Ala. 511; Allison v. Fuller- 
Smith & Co., 101 So. 626, 20 Ala.App. 
216 [cert den 101 So. 629, 211 Ala. 
616]; Du Bose v. Conner, 55 So. 432, 
1 Ala.App. 456). 

2. Chicago v. Carlson, 138 Ill.App. 
582; Springfield Consol. R. Co. v. Far- 
rant, 121 Ill.App. 416; Springfield 
Geaeek, R. Co. y. Johnson, 120 I1].App. 
100. 

3. John Ainsfield Co. v. Rasmus- 
sen, 85 P. 1002, 30 Utah 453; Hickey 
v. Rio Grande Western R. Co., 82 P. 
29, 29 Utah 392. 

4 Davis v. Central R. Co., 60 Ga. 
329; Royal Trust Co. v. Overstrom, 
120 Ill.App. 479; Jones v. Angell, 95 
Ind. 376; Renard v. Grande, 64-N.E. 
644, 29 Ind.App. 579. 

{a] Instruction that if evidence is 
equally balanced as to fact jury can- 
not find that anol) specially is correct. 
Pittsburg, etc., Co. v. Burton, 37 
N.E. 150, 38 N.E. *e 94, 139 Ind. 357. 


5. Wall v. Hill, 1 B.Mon. (Ky.) 
290, 36 Am.D. 578. 

6 Gilbert v. Bone, 79 Ill. 341. 

7. Jones v. Union Foundry Co., 55 
So. 153, 171 Ala. 225; Fowler v. Cade, 
214 Ill.App. 153; Eimers v. Cleveland, 
Cli Ce &aSt. L.-Ry. Co,,..158, Ill App. 
557; Markowitz v. Markowitz, (Mo. 
App.) 290 S.W. 119; Webster v. Sher- 
man, 84 P. 878, 33 Mont. 448. 

8. Liverpool, ete., Ins. Co. v. Joy, 
62 S.W. 546, 64 S.W. 786, 26 Tex.Civ. 
App. 613. 

9. Degree of proof required gen- 
erally see Evidence §§ 1743-1762; and 
particular titles in this work. 


10. Van Slyke v. Rooks, 147 N.W. 
579, 181 Mich. 88. 

11. Ala.—uv. S. Fidelity, etc., Co. v. 
Charles, 31 So. 558, 131 Ala. 658, 57 
TaRoAS 212; 

Cal.—Ellis v. Central California 
Traction Co., 174 P. 407, 37 Cal.App. 
390. 

_ Ga.—Courson v. Pearson, 
997, 182 Ga. 698. 

Idaho.—Hess v. Hess, 239 P. 956, 
41 Idaho 359. 

Mo.—State ex rel. Detroit Fire & 
Marine Ins. Co. v. Ellison, 187 S.W. 
23, 268 Mo. 289 [quashing record 
(App.) 176 S.W. 1113]. 

Ohio.—Buttermiller v. 
Ohio Cir.Ct.N.S. 201. 

[a] Instructions held erroneous or 
properly refused.—Instructions re- 
quiring that: (1) The facts be estab- 
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So, except in cases where 
the affirmative of the issues is in part on plaintiff 
and in part on defendant? it is proper to instruct 
that if the evidence is evenly balanced plaintiff 
eannot recover,* and it is error to instruct that 
defendant cannot recover unless his evidence pre- 
It is error to instruct that it is in- 
cumbent on a party to make out his case by a pre- 
ponderance of the evidence so far as he has the 
affirmative of the issue, without indicating in what 
respect he has the affirmative,® or to give an instruc- 
tion which requires plaintiff to prove every allega- 
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lished (Hurson v. Schmitz, 262 Ill. 
App. 3837; McMasters v. Grand Trunk 
Ry. Co., 155 Dll.App. 648; Fisher v. 
Travelers’ Ins. Co., 138 S.W. 316, 124 
Tenn. 450, Ann.Cas.1912D 1246, En- 
dowment Rank O. K. P. v. Steele, 63 
S.W. 1126, 107 Tenn. 1, 8; Wyatt v. 
Chambers, (Tex.Civ.App.) 182 S.W. 
16; Van Geem v. Cisco Oi] Mill, (Tex. 
Civ.App.) 152 S.W. 1108; Internation- 
al & G. N. R. Co. vy.’ Duncan, 121 S.W. 
362, 55 Tex.Civ.App. 440; Jones v. 
Monson, TLO INOW. £79; 137 Wis. 478, 
129 Am.S.R. 1082; Eberhardt ‘v. 
Sanger, 8 N.W. 111, 51 Wis. 72. But 
see Gamble v. Martin, (Tex.Civ.App.) 
151 S.W. 327; Houston & T. CG. R. 
Co. v. Swancey, (Tex.Civ.App.) 128 
S.W. 677 [both cases holding such an 
instruction not erroneous]; Sumner 
v. Kinney, (Tex.Civ.App.) 136 S.W, 
1192 [‘‘establish”’ being used in sense 
of “prove’’]. As not erroneous see 
infra this note [b] (2)), (2) or proved 
(Southern Express Co. v. Roseman, 
91 So. 612, 206 Ala. 681). (3) The 
jury be convinced (Jefferson County 
v. Parker, .100 So. 338, 211 Ala. 289; 
Southern R. Co. v. Hobbs, 43 So. 844, 
151 Ala. 335; Teter v. Spooner, 137 N. 
FE. 129, 305 Ill. 198; Fowler v. Cade, 
214 Ill. App. 153; Newman v. Newman, 
208 Ill.App. 97; Merchants’ L. & T. 
Co. v. Lamson, 90 Ill.App. 18), (4) or 
clearly convinced (Wilcox v. Hender- 
son, 64 Ala. 535; Silverstone v. Lon- 
don Assur. Corporation, 142 N.W. 776, 
176 Mich. 525), (5) or positively con- 
vinced (West v.- Boston & M. R. R,, 
129 A. 768, 81 N.H. 522, 42 A.L.R. 176), 
(6) or clearly and satisfactorily con- 
vinced (Wilkinson v. Searcy, 76 Ala. 
176), (7) or convinced from a pre- 
ponderance of the evidence (Brady v. 
Mangle, 109 Ill.App. 172), (8) or that 
the jury must have an abiding con- 
viction as to the facts (Battles v. 
Tollman, 11 So. 247, 96 Ala. 403). (9) 
Conviction be produced in the minds 
of the jury. Vandeventer v. Ford, 
60 Ala. 610; Curran v. A. H. Stange 
Co., 74° N.W. /377, 98 Wis. 598. (10) 
The facts must be shown (Smith v. 
McDonald, 130 So. 516, 24 Ala.App. 
88), (11) or conclusively shown (Holt 
v. Brown, 19 N.W. 235, 63 Lowa 319; 
Works v. Hill, 107 S.W. 581, 48 Tex. 
Civ.App. 631; Greathouse v. Moore, 
(Tex.Civ.App.) 23 S.W. 226), (12) or 
absolutely shown (Bolen-Darnall Coal 
Co. v. Williams, 164 F. 665, 90 C.C.A. 
481 [rev 104 S.W. 867, 7 Ind.T. 648]; 
Mann v. Darden, 60 So. 454, 6 Ala.App. 
555), (13) or shown by clear proof 
(Beach v. Clark, 51 Conn, 200; Igle- 
hart v. Jernegan, 16 Ill. 513; McLeod 
v. Sharp, 53 iil. App. 406; Spangler Vv. 
Spangler, -(Tex.Civ. App.) 26 S.W.(2d) 
463 [mod on other grounds (Commn. 
App.) 41 S.W.(2d) 60]; Yenney v. 
Pacific Northwest Traction Co., 215 P. 
38, 124 Wash. 669), (14) or clear and 
unexceptionable proof (Washam v. 
Beaty, 99 So. 168, 210 Ala. 635), (15) 
or clear and positive proof (Simpson 
Bank v. Smith, 114 S.W. 445, 52 Tex. 
Civ.App. 349), (16) or clear and satis- 
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tion of his petition or fail as to his entire cause of 
action;” or, where there are several defenses each 
complete in itself, to impose upon defendant the 
burden of establishing all of such defenses.® 


[§ 632] b. Requiring More or Less than Prepon- 
derance®’—(1) In General. 
in a civil case should not require a greater degree 
of proof than the ordinary preponderance of evi- 
denee,’® and any instruction in a civil case which 
is calculated to impress on the jury that more than 
a preponderance of the evidence is necessary to es-. 
tablish a fact is erroneous, 11+ 


The court in charging 


factory proof (Amsden Lumber Co. v. 
American Surety Co., 274 P. 203, 127 
Kan. 469, 62 A.L.R. 1446; Dowden v. 
Kanuch, 196 N.W. 819, 158 Minn. 75; 
Gilmore v. Brown, (Tex.Civ.App.) 150 
S.W. 964), (17) or clear and con- 
vincing proof (Purvis v. Hornor, 47 
S.W.(2d) 48, 185 Ark. 323; Evans v. 
Montgomery, 55 N.W. 362, 95 Mich. 
497; HBastman v. Crary, 284 P. 280, 
131 Or. 694; Wilcock v. Baker, 238 P. 
253, 65 Utah 485; Sheller v. Seattle 
Title Trust Co., 206 P. 847, 120 Wash. 
140. See also Merrick v. Ditzler, 110 
N.E. 493, 91 Ohio St. 256 [holding that 
such an instruction should be used in 
preference to one using the term “un- 
equivocal’]. As not erroneous see in- 
fra this note [b] (3)), (18) or clear, 
convincing, and conclusive proof eg 
berge v. Bonner, 77 N.E. 1023, 185 N 

aye 265), (19) or with certainty (Ste 
venson v. Yazoo & M. V. R. Co., 74 
So. 132, 112 Miss. 899; Nomath Hotel 
Co. v. Kansas City Gas Co., 253 S.W. 
975, 300 Mo. 240; Marshal] First Nat. 
Bank v. Myer, 56 S.W. 213, 23 Tex. 
Civ.App. 302). (20) The facts be 
clearly and distinetly (Gehlert v. 
Quinn, 90 P. 168, 35 Mont. 451, 119 
Am.S.R. 864), (21) or clearly or fairly 


proved (Hall v. Wolff, 16 N.W. 710, 


61 Iowa 559; West v. Druff, 7 N.W. 
636, 55 Iowa 335), (22) or shown with 
reasonable certainty (Anniston Mfg. 
Co. v. Southern R. Co., 40 So. 965, 145 
Ala. 351; American Lumber & Export 
Co. v. Love, 84 So. 559, 17 Ala.App. 
251; Whatley v.-Long, 93 S.E. 887, 
147 Ga. 323; Leggett v. Illinois Cent. 
R..Co., 72. Ill.App. 577), (23) or by 
evidence that is clear and unequivocal 
(McCord-Brady Co. v. Moneyhan, 81 
N.W. 608, 59 Neb. 593; Foundry Mfg. 
Co. vi, Farr, 126 A. 548,098 .Vit. 109) 
(24) or full and satisfactory (Carle- 
ton-Ferguson Dry Goods Co. v. Me- 
Farland, (Tex.Civ.App.) 230 S.W. 208), 
(25) or by the weight of the evidence 
by testimony in which the jury have 
implicit confidence (Ott v. Over, 106 
Pa. 6). (26) The facts be proved ‘with 
reasonable certainty by credible tes- 
timony (Smiley vy. Hooper, 41 So. 660, 
147 Ala. 646), (27) or clearly and with 
certainty by a preponderance of the 
evidence (Howard vy. Zimpelman, 
(Tex.) 14 S.W. 59). (28) The jury 
must find for defendant if the evi- 
dence ,leaves the jury uncertain 
(Brown v. Master, 16 So. 443, 104 Ala. 
451), (29) or in an unsettled state 
(Robinson v. Crotwell, 57 So. 28, 175 
Ala. 194), (30) or in a state of con- 
fusion (O’Brien v. Birmingham Ry., 
Light & Power Co., 72 So. 343, 197 Ala. 
97; Alabama Great Southern RS os 
vy, .obinson, 62 So. 818, 183 Ala. 


{[b] Instructions held not erro- 
neous.—(1) In general. Willingham 
Loan & Trust Co. v. Moore, 136 S.E. 
795, 163 Ga. 679; Tanner v. Hinson, 
118 S.E. 680, 155 Ga. 838; Central of 
Georgia Ry. Co. v. McGuire, 73 S.E. 
702, 10 Ga.App. 483; National Live 
Stock Ins. Go. v. Wolfe, 106 N.E. 390, 
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Doubt; reasonable doubt. 


have been held erroneous.}% 


Decree of proof required too low. Instructions 
in ecivil actions which require less than a prepon- 
derance of evidence to establish a fact are errone- 


ous.?4 


[§ 633] (2) Qualifications of Word “Preponder- 


59 Ind.App. 418; Hampton v. Van 
Nest’s Estate, 163 N.W. 83, 196 Mich. 
404; Mary C. Marshall Realty Co. 
v. Zerman, (Mo.App.) 296 S.W. 1057 
(as requiring proof to a certainty); 
Yorger v. Weindel, (Mo.App.) 245 S. 
W. 578 (use of word ‘‘conscientious- 
Iv)s (3) Instruction requiring a 
party to establish a fact. Fries v. 
Royal Neighbors of America, (Mo. 
App.) 210 S.W. 130. But see supra 
this note [a] (1). (3) Instruction 
requiring elear and convincing proof. 
First Nat. Bank v. Ford, 216 P. 691, 
80 Wyo. 110, 31 A.L.R. 1441 (holding 
that it simply meant that the pre- 
ponderance of evidence must be clear 
and convincing). Such instruction er- 
roneous see supra this note [a] (17). 
(4) Instruction requiring a party af- 
firmatively to prove a fact by a pre- 
ponderance of the evidence. Shiflett’s 
Adm’x v. Virginia Ry. & Power Co., 
116 SIE. 5000136 Va. 72: 


Qualifications of word “preponder- 
ance” see infra § 633. 


12. Brooks v. Roberts, 
1t, 281 Mo. 551. 


13. See cases infra this note. 


{a] Instructions held erroneous or 
properly refused.—(1) In_ general. 
Lawson v. Norris, 112 So. 129, 215 Ala, 
666; Monte v. Narramore, 77 So. 726, 
201 Ala. 200; Decatur Car Wheel Co. 
v. Mehaffey, 29 So. 646, 128 Ala. 242; 
A. L. Clark Lumber Co. v. Bolin, 133 
S.W. 1116, 97 Ark. 344; Miller v. 
Hammock, 124 S.W. 769, 93 Ark. 312; 
Yarbrough y. Arnold, 20 Ark. 592; 
Galloway v. United Railroads of San 
Francisco, 197 P. 668, 51 Cal.App. 575; 
Seymour v. Bailey, 76 Ga. 338; John- 
son v. Gustafson, 233 LDllApp. 216; 
Reynolds v. Wray, 135 Ill.App. 527; 
Stille v. MeDowell, 2 Kan. 374, 85 
Am.D. 590; Shoop v. Fidelity & De- 
posit Co. of Maryland, 91 A. 753, 124 
Md. 130, Ann.Cas.1916D 954; Callahan 
v. Fleischman Co., 160 N.E. 249, 262 
Mass. 437; Gentry v. Gulf & S. I. R. 
Co., 67 So. 849, 109 Miss. 66; Finn v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 267 S.W. 416; Yablonka_ v. 
Knickerbocker Ice Co., 161 N.Y.S. 257; 
Belzer v. Daub Storage Warehouse & 
Van Co., 130 N.Y.S. 153; Neal v. Fes- 
perman, 46 N.C. 446; Hobin v. Hobin, 
80 A. 595,.33 R.J. 249; Nashville Ry. 
& Light Co. v. Dungey, 163 S.W. 802, 
128 Tenn. 587; Jones v. Riverside 
Bridge Co., 73 S.E. 942, 70 W.Va. 374; 
F. Dohmen Co. v. Niagara F, Ins. Co., 
71 N.W. 69, 96 Wis. 88. See also Gar- 
rett v. Anglo-American Provision Co., 
205 Ill.App. 411. (2) Instruction that 
the jury must be satisfied by clear 
and full evidence of defendant’s guilt 
and that the circumstances relied on 
by plaintiff ought to be inconsistent 
with the theory of innocence. Catas- 
auqua Mfg. Co. v. Hopkins, 21 A. 638, 
141 Pa. 30. (8) Instruction that. if 
the jury are in doubt, the verdict 
should be for defendant. Atna Life 
Ins. Co. v. Caffee, 286 F. 657; Mardis 
v. Yazoo & M. V. R. Co., 76 So. 640, 
115 Miss. 734; Vanausdol v. Bank of 
Odessa, 5 S.W.(2d) 109, 222 Mo.App. 


220 S.W. 


The term 
able doubt”? and similar expressions have no place 
in instructions in civil cases,1? and instructions con- 
taining such terms or requiring such degree of proof 


| Civ.App.) 165 S.W. 81. 
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“reason- 


[§§ 682-633 


ance.” As to the propriety of using the words “fair” 
or “clear” in addition to the word “preponderance” 
in instructing as to the degree of proof required, 
it has been held in some jurisdictions that the giv- 


ing of such instructions is not erroneous,!® while 


$1; Probst v. Delamater, 3 N.E. 184, 
100 N.Y. 266; Kennealy v. Westches- 
ter Hlectric R. Co., 83 N.Y.S. 823, 86 
App.Div. 293 [aff 74 N.B. 1119, 481 
N.Y. 582]; Moore v. Lehmann, (Tex. 
(4) Instruc- 
tion that the jury must find for de- 
fendant, unless plaintiff shows by a 
preponderance of the evidence a state 
of facts from which but one rational 
conclusion ean be drawn. Pelky v. 
Palmer, 67 N.W. 561, 109 Mich. 561. 
(5) Instruction that to establish a 
fraud the facts must be such that 
they are not explicable on any other 
reasonable hypothesis. Phoenix Ins. 
Cou:v. Moog, 1: So. 108; 81 Ala. 335. 
(6) Instruction that, if on any hy- 
pothesis a fact can be accounted for 
on any other theory than a dishonest 


one, the jury should so find. Ne- 
braska Mercantile Mut. Ins. Co. v. 
Myers, 107 N.W. 747, 76 Neb. 460. (7) 


Instruction that, where the burden is 
on plaintiff, the jury must find for 
defendant if they have any doubt as 
to any of the facts. Harris v. Rus- 
selle'S (Son 541, 49 si Alan bo. C8) sins 
struction that the jury must find for 
defendant if their minds are left in 
doubt and uncertainty. Bice v. Ste- 
verson, 99 So. 639, 211 Ala. 103; Ala- 
bama Great Southern R. Co. v. Hill, 
9 So. 722, 93 Ala. 514, 30 Am.S.R. 65. 
(9) Instruction to resolve doubt in 
favor of defendant. Lewter y. Lind- 


ley, (Tex.Civ.App.) 121 S.W. 178. 
{b] Reference to reasonable 
doubt.—A reference to reasonable 


doubt in charge in a civil case has 
been held improper as tending to mis- 
lead the jury. Missouri, K. & T. Ry. 
Co. of Texas v. W. A. Morgan & Bros., 
(Tex.Civ.App.) 146 S.W. 3386 [aff 193 
S.W. 134, 108 Tex. 331]. 


[ec] Doubt or/and confusion.—(1) 
An instruction that, if the mind of 
the jury was in a state of doubt “or” 
confusion as to plaintiff's right to re- 
cover, they should find for defendant, 
has been held properly refused. Lout- 
isville & N. R. Co. v. Bouchard, 67 
So. 265, 190 Ala. 157; Monarch Liv- 
ery Co. v. Luck, 68 So. 656, 184 Ala. 
518; Alabama Great Southern R. Co. 
v. Robinson, 62 So. 818, 183 Ala. 265; 
Louisville & N. R. Co. v. Mason, 64 
So. 154, 10 Ala.App. 263; Birmingham 
Ry., Light & Power Co. v. Jackson, 
63 So. 782, 9 Ala.App. 588; i 
ville & N. R. Co. v. Penick, 62 So. 965, 
8 Ala.App. 558. (2) An instruction 
using these terms in the conjunctive 
has been held properly refused 
(American Tar Products Co. v. 
Jones, 86 ‘So. 118, 17 Ala.App, 481), 
(8) and, if given, to constitute error 
(Allen v. Birmingham Southern R. 
Core 97280! 193, (210 eAlawy 41), 44): ale 
though there is authority to the eon- 
trary (Jones v. Woodward Iron Co., 
82 So. 26, 203 Ala. 66). 


[d] Confusion.—(1) Instructions 
that, if the juror’s minds are left 
in a state of confusion, they cannot 
find for plaintiff are properly refused 
(Birmingham Ry., Light & Power Co. 
v. Milbrat, 78 So. 224, 201 Ala. 368) 
(2) as misleading (Allen v. Birming- 


in other jurisdictions, it has been held that the 
use of these words is erroneous and should be avoid- 
ed because liable to be construed 1s requiring a high- 
er degree of proof than is furnished by a prepon- 
derance alone;?® 
is apparent that the jury were not misled by the 


but such error is not fatal if it 


ham Southern R. Co., 97 So. 93, 210 
Ala, 41). 


{e] If instruction leaves it uncer- 
tain whether proof beyond reasonable 
doubt is required, it should be re- 
fused. Hocum vy. Weitherick, 22 
Minn. 152. . 


{[f{] Znstructions held not errone- 
ous.—Callahan v. Fleischman Co., 160 
N.E. 249, 262 Mass. 437; Hicks v. 
Vieths, (Mo.) 46 S.W.(2d) 604. 


14. See cases infra this note. 


[a] Instructions held erroneous.— 
(1) Instruction only requiring the ju- 
ry to be reasonably persuaded from 
the evidence. White v. Farris, 27 
So. 259, 124 Ala. 461. (2) Instruction 
permitting the jury to find in favor of 
the party whose theory they consider 
the most probable. Parker v. John- 
son, 25 Ga. 576; Warner v. Crandall, 
65 Lil Lose Butler vy. Chicago, etenmr. 
Co7432) N. Wee 2625 Th towa, 206 eias= 
kins v. Haskins, (Mass.) 9 Gray 390; 
Dunbar v. McGill, 31 N.W. 578, 64 
Mich. 676. 


ei Ind.—Zonker v. Cowan, 84 Ind. 


Iowa.—Jamison v. Jamison, 84 N. 
W. 705, 113 Iowa 720; Bryan v. Chi- 
CARO, «Cle, ee CO. 19) SINE We tao) Os 
Iowa 464. 

Minn.—Schmeisser v. Albinson, 138 
N.W.. 775, 119 Minn. 428. 


Miss.—Choate v. Pierce, 88 So. 627, 
126 Miss. 209; Chambers vy. Meaut, 
6 So. 465, 66 Miss. 625. 


Neb.—Altschuler v. Coburn, 57 N.W. 
836, 838 Neb. 881; Dunbar y. Briggs, 
24 N.W. 449, 18 Neb. 94. 

Wash.—Carstens v. Earles, 
404, 26 Wash. 676. 


Wis.—Parker vy. Fairbanks-Morse 
Mfg. Co., 110 N.W. 409, 180 Wis. 525. 


16. Ark.—Whaley v. Niven, 1 S. 
W.(2d) 3, 175 Ark. 889; Sealy Mat- 
tress Co. v. Southern Cotton Oil Co., 
268 S.W. 611, 167 Ark. 405; Johnson 
v. Missouri Pac. R. Co., 233 S.W. 699, 
149 Ark. 418. 


Ill.—Teter v. Spooner, 137 N.E. 129, 
305 Ill. 198; Nelson v. Fehd, 67 N.E. 
828, 203 Ill. 120; Mitchell v. Hindman, 
387 N.E. 916, 150 Ill. 538 [aff 47 Ill. 
App. 431]; Bitter v. Saathoff, 98 Tl. 
266; Rich v. Lence, 147 Ill.App. LROs 
Schofield vy. Baldwin, 102 IllLApp. 560; 
Dow v. Higgins, 72 Ill.App. 302. 

Mich.—Tyler 'v. Wright, 155 N.w. 
353, 158 N.W. 1025, 188 Mich. 561, 

Mo.—Kirchner vy. Collins, 53 S.W. 
1081, 152 Mo. 394. 

Neb.—Search v. Miller, 1 N.W. 975 
9 Neb. 26. cea 

Or.—-Kelley v. Joslin, 261 P. 

Or, 253. spe 

Tex.——Prather, v. Wilkins, 4 Sows 
252, 68 Tex. 187; Cowans oan 
Worth, etc., R. Co., 109 S.W. 403, 49 
Tex.Civ.App. 463; B. Lantry Sons vy. 
Lowrie, (Civ.App.) 58 S.W. SS TAL 
kinson v. Reed, (Civ.App.) 49 S.W. 
260; Cabell v. Menczer, (Civ.App.) 35 
S.W. 206; Adams v. Eddy, (Civ. App.) 


Ot see 


For later cases, developments and changes in the law see Aunotations, same title and section number 


§§ 633-635] 


use of these words in the instruction.17 
the use of the word “slight” in addition to the 
word “preponderance” has been held erroneous,!® 
although there is authority to the contrary.?° 


[§ 634] c. What Constitutes, and Determination 
of Preponderance?°—(1) In General. 
explaining what is meant by the term “preponder- 
ance of evidence” must be elear,”! correct?? and not 
Instructions enumerating the ele- 
ments which the jury may consider in determining 
where the preponderance of the evidence is should 
include all the elements which the jury may con- 


misleading. 


29 S.W. 180. 


See also Bourre v. Texas Co., 154 
A. 82, 51 R.I. 254 (holding the addi- 
tion of the word “clear” not errone- 
ous in view of the court’s explana- 
tion). 


Instructions erroneous as requiring 
it te degree of proof see supra 

om. 

17. Tyler v. Wright, 155 N.W. 353, 
158 N.W. 1025, 188 Mich. 561; Adams 
v. Eddy, (Tex.Civ.App.) 29 S.W. 180. 


18. Molloy. v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164; 
Teter v. Spooner, 137 N.E. 129, 305 
Ill. 198; Dean v. Yelloway Pioneer 
System, 259 I1l.App. 180; Williams 
v. Stearns, 256 Jll.App. 425; Bunch 
v. Abbott, 256 Ill.App. 33; Linden- 
berger v. Klapp, 254 Ill.App. 192; 
Draper v. Petrea, 147 Ill.App. 164. 
See also Comorouski v. Spring Val- 
ley Coal Co., 203 Ill.App. 617; Meers 
v. Daley, 203 Ill.App. 515; Glascock 
v. Gerold, 199 Ill.App. 134; Smiley 
v. Barnes, 196 Ill.App. 530. Contra 
Hancheft y. Haas, 76 N.E. 845, 219 Ill. 
546; Chicago Union Traction Co. v. 
Lawrence, 71 N.E. 1024, 211 Til. 373 
faff 113 Ill.App. 269]; Chicago City 
Gos Vv. Bundy, il oN. es, 2208 Dll. 
39; Chicago City R. Co. v. Fennimore, 
64 N.E. 985, 199 Ill. 9; Taylor v. Fel- 
sing, 41 N.E. 161, 164 Ill. 331; Fan- 
non vy. Morton, 228 Ill.App. 415; Wais- 
wila v. Illinois Cent. R. Co., 220 fil. 
App. 113; La Belle v. Grand Central 
Market Co., 172 Ill.App. 582; Young v. 
City. of Mairfieldy eye eil-App. 341) 
Ryan v. City of Chicago, 162 I1].App. 
252; Hamilton v. Kankakee Electric 
Ry. Co., 158 Ill.App. 422; Chicago 
City R. Co. v. Nelson, 116 Ill.App. 609 
[aff 74 N.E. 458, 215 Ill. 486]; Chica- 
EO, TELC. Re, (CO: Ve SOLriscollky 1 Oe. U11; 
App. 615 [aff 69 N.E. 620, 207 Ill. 9]; 
Donley v: Dougherty, 75 Ill.App. 379 
[aff 51 N.E. 714, 174 Ill. 582]. 


19. Vivian Collieries Co. ‘v. Cahall, 
110 N.E. 672, 184 Ind. 473; Thurman 
v. Wells, (Mo.App.) 251,.S.W. 75. 


20. What constitutes preponder- 
ance of evidence see Evidence §§ 1749, 
1750. 

21. See case infra this note. 


[a] Instruction held not clear.— 
A requested instruction in an action 
by a pedestrian against an automo- 
bile, “‘where the evidence is as con- 
sistent with neglect of duty by the 
injured person as it is with neglect 
of duty or care on the part of the per- 
son charged with causing the injury, 
the injured party cannot recover in 
an action for damages for the inju- 
ries sustained,” although correct in 
point of law, is not clear, and the 
court could well refuse to give it, 
provided it gave the rule that plain- 
tiff must prove his case by a prepon- 
derance of the evidence. Straten vy. 
Spencer, 197 P. 540, 52 Cal.App. 98. 


22. See cases infra this note. 
{a] Instructions held proper or 
not erroneous.—(1) In general. To- 


ledo, St. L. & W. R. Co. v. Kountz, 
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So, too, , sider,?* and should not be confusing.?® 
[§ 635] (2) Number of Witnesses. As the nu- 


as to require a 
Instructions 


168 F. 832, 94 C.C.A. 244; McVay v. 
Central California Inv. Co., 91 P. 745, 
6 Cal.App. 184; Archambeault vy. Ja- 
melle, 124 A. 820, 100 Conn. 690 
(charge that fair preponderance of 
evidence is same as in ordinary life); 
Scott v. Brown, 56 S.E. 130, 127 Ga. 
88; Tallulah Falls Ry. Co. v. Taylor, 
93 S.E. 533, 20 Ga.App. 786 (as not 
meaning greater number of witness- 
es); Hammond, etc., Electric Co. v. 
Antonia, 83 N.E. 766, 41 Ind.App. 335; 
Johnston vy. Delano, 154 N.W. 1013, 
175 Iowa 498 (as where jury believe 
the truth to be); Gardner v. Russell, 
179 N.W. 41, 211 Mich. 647 (as evi- 
dence which convinces jury of its 


truthfulness); Stoner v. Riggs, ‘87 N. 
W. 109, 128 Mich. 129; Strand v. Chi- 
cazo; ete), RR. Co, 34 NOW. 712, 67 


Mich. 380; Moll v. Pollack, 8 S.W.(2d) 
38, 319 Mo. 744 (as greater weight of 
credible testimony); Zackwik v. Han- 
over Fire Ins. Co., (Mo.App.) 225 S. 
W. 135 (as that evidence which is 
more satisfying and convincing); 
John Bright Shoe Stores Co. v. Scully, 
156 N.E. 155, 24 Ohio App. 15; Mas- 
sillon Iron & Steel Co. v. Wiegand, 34 
Ohio Cir.Ct. 556 (equipoise doctrine); 
Chandler v. Moore, 145 S.E. 699, 148 
S.C. 152; Aitonen v. Morse, 240 P. 14, 
136 Wash. 3869 (as more proof of sat- 
isfying character); Thomas v. Paul, 
58 N.W. 1081, 87 Wis. 607. (2) In- 
structions defining ‘preponderance of 
evidence” as meaning the greater 
weight of evidence (Diehl v. Swett- 
Davenport Lumber Co., 112 P. 561, 14 
Cal.App. 495; Chamblee v. Wayman, 
146 S.BE. 851, 167 Ga. 821; Travelers’ 
Ins. Co. of Hartford, Conn., v. Gath, 
160 N.E. 710, 118 Ohio St. 257; Cleve- 
land Ry. Co. v. Durschuk, 166 N.E. 
909, 31 Ohio App. 248; Western Union 
Tel; Co. v. James; 73 S.W. 79, 31. Tex. 
Civ.App. 503), (3) or the “best evi- 
dence” (Caughren v. Kahan, 150 P. 
445, 86 Wash. 356; Johnstone v. Seat- 
tle “RR. i& Sa Ry.) Co. .8t Pastl2o, 40 
Wash. 154), (4) or evidence that out- 
weighs other evidence (Cincinnati St. 
Ry. Co. v.. Adams, 169 .N.H. 480, 33 
Ohio App. 311; Franklin Motor Car 
eity Dyer, 163 N.E. 568, 29 Ohio App. 
41). 


[b] Instructions held erroneous or 
properly refused.—(1) In general. 
Williams v. Stearns, 256 Ill.App. 425; 
Hurlbut v. Bagley, 68 N.W. 585, 99 
Iowa 127; Bryan v. Chicago, etc., R. 
Co., 19 N.W. 295, 68 Iowa 464; Pep- 
pers v. St. Louis-San Francisco Ry. 
Co., 295 S.W. 757, 316 Mo. 1104; Miller 
vy. Firemen’s Ins. Co., 229 S.W. 261, 
206 Mo.App. 475 (as more credible 
evidence) ; Hiechman v. Buchheit, 
107 N.W. 325, 128 Wis. 385. See also 
Parker v. Chicago Rys. Co., 200 Ill. 
App. 9. (2) Instruction that prepon- 
derance of evidence means more and 
better evidence. R. A. Watson Orch- 
ards v. New York, C. & St. L. R. Co., 
250 Ill.App. 22; Boyer v. Broffey, 109 
Tll.App. 94; Button y. Metcalf, 49 N. 
W. 809, 80 Wis. 193. 


[ce] Charging “old scale” illustra- 
tion of preponderance of evidence has 


merical preponderance of witnesses does not nec- 
essarily constitute a preponderance of evidence so 


contested question of fact to be 


decided in accordance therewith,?*® it is proper to 
instruct that a preponderance of evidence does not 
mean the greater number of witnesses,?7 and in- 
structions which give or have a tendency to give 
the jury to understand that the preponderance of 
evidenee is to be determined by the number of wit- 
nesses on each side are erroneous.” 


However, as 


been held not error. Chandler vy. 
Moore, 145 S.H. 699, 148 S.C. 152. 


23. See cases infra this note. 
{a] Instruction held not mislead- 
ing.—Verdi v. Donahue, 99 A. 1041, 


91 Conn. 448; Williams v. Pilcher & 
Dillon, 121 S.B. 581, 31 Ga.App. 591; 
Studstill v. Bergsteiner, 103 S.H. 691, 
25 Ga.App. 405; Thurman v. Miller, 
98 N.E. 379, 50 Ind.App. 372; Groes- 
beck v. Marshall, 22 S.E. 743, 44 S.C. 
538. See also Parker v. Chicago Rys. 
Co., 200 Tll.App. 9. 

[b] Instruction held misleading.— 
Rent-a-Car Co. v. Globe & Rutgers 
Fire Ins. Co., 156 A. 847, 161 Md. 249. 


24. See cases infra this note. 


{a] Instruction held not errone- 
ous.—An instruction which enumer- 
ates a humber of matters that the 
jury may consider in determining on 
which side lies the preponderance of 
evidence is not erroneous, if it likewise 
contains a conclusion as_ follows: 
“And from all these facts as shown 
by the evidence and from all the facts 
and circumstances so shown, the jury 
must decide on which side is the pre- 
ponderance.” Miers v. Charles H. 
Fuller Co., 167 Ill.App. 49. 


[b] Instructions held erroneous 

properly refused.—Shankle  v. 
Crowder, 163 S'E:. 180, 174 Ga. 399 
(omitting element of credibility); 
McGovney v. Goesel, 172 I1l.App. 577; 
Smith vy. James, 163 Ill.App. 501. See 
also Manzello v. Chicago City Ry. Co., 
207 Ill.App. 15; Semrau vy. Calumet & 
Soc. ARyACos, Lb V1 Apps.203- 

Instructions as to consideration of 
numerical preponderance of witnesses 
See infra § 635. 


25. See case infra this note. 


{a] TIustruction held not confus- 
ing.—An instruction that, in deter- 
mining the preponderance of evidence, 
the jury might consider personal 
credibility of the witnesses so far as 
it appeared, was not confusing in that 
the expression ‘personal credibility 
of the witnesses’ was uncertain in its 
meaning, and was not explained by 
the) court. ~ Western & As UR.Costy. 
Henderson, 65 S.E. 48, 6 Ga.App. 385. 

26. See Evidence § 1755. 

27. Ark.—Louisiana & A. Ry. Co. 
v. Muldrow, 27 S.W.(2d) 516, 181 Ark. 
674; Martin v. Vaught, 194 S.W. 10, 
128 Ark. 293. 

Conn.—Dunbar vy. Jones, 87 A. 787, 
87 Conn. 253. 

Ill.— Pittsburg, etc., R. Co. v. Gates, 
137 Ill. App. 309. 

Mich.—Barkow v. Donovan Wire & 
Iron Co., 157 N.W. 55, 190 Mich. 568. 

Wash.—Ohlson v. Sawbridge, 287 P. 
206, 156 Wash. 430. 

28. Colo.—Garver v. Garver, 121 P. 
165, 52 Colo. 227, Ann.Cas.1913D 674. 

Ill.—TIllinois Cent. R. Co. v. Zang, 
10 Ill.App. 594. See also Coonan y. 
Straka, 204 Ill-App. 17. 

Ind.—Indianapolis Abattoir Co. v. 


or 
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disparity in the number of witnesses is a cireum- 
stance not to be overlooked,?* it is proper to in- 
struct that the jury may take into consideration 
the number of witnesses testifying;*° and instruc- 
tions enumerating the elements to be considered in 
determining where the preponderance of evidence 
lies, but omitting or excluding the element of the 
number of witnesses testifying, are erroneous,*? un- 
less the number of witnesses introduced by either 
party was the same.*? -Instructions relating to the 


Neidlinger, 92 N.E. 169, 174 Ind. 409; 
Warren Const. Co. v. Powell, 89 N-E. 
857, 173 Ind. 207; Indianapolis, etc., 
R. Co. vy. Bennett, 79 N.E. 389, 39 Ind. 
App. 141; Fritzinger v. State, 67 N.E. 
1006, 31 Ind.App. 350; Howlett v. 
Dilts, 30 N.E. 313, 4 Ind.App. 23. 

Wash.—WNorthern Pac. R. Co. v. 
Holmes, 18 P. 76, 3 Wash.T. 543 [er- 
for dism 15° S:Ct. 28, 155 U.S. 137;.39 
L.Ed. 99]. 

W.Va.—Harman Vv. Appalachian 
Power Co., 86 S.E. 917, 77 W.Va. 48. 


Wis.—Schmitt v. Milwaukee St. R. 
Co., 61 N.W. 834, 89 Wis. 195; Bier- 
bach v. Goodyear Rubber Co., 11 N.W. 
514, 54 Wis. 208, 41 Am.R. 19; Ely 
v. Tesch, 17 Wis. 202. 

[a] Instruction held not errone- 
ous—Hanton v. Pacific Electric Ry. 
Co,91747P: tintl8 CalJ6165. Dale v. 
Colfax Consol. Coal Co., 107 N.W. 
1096, 131 Iowa 67; Hoskovee vy. Oma- 
ha St. Ry. Co., 123 N.W. 305, 85 Neb. 
295; Sheliberg v. Kuhn, 160 N.W. 
504, 35 N.D. 448; Spensley v. Lanca- 
cure Ins. Co., 22 N.W. 740, 62 Wis. 
443. 


29. See Evidence § 1755. : 


30. Bisewski v. Booth, 76 N.W. 349, 
100 Wis. 383. See also Osberg v. Cud- 
ahy Packing Co., 198 Ill.App. 551. 


31. Ga.—Hinson y. Hooks, 108 S.E. 
822, 27 Ga.App. 430. 


Ill.— Noone v. Olehy, 130 N.E. 476, 
297 Ill. 160; Chicago Union Traction 
Co. v. Hampe, 81 N.E. 1027, 228 IN. 
346; Lindenberger v. Klapp, 254 Ill. 
App. 192; Rudin v. Wheelock, 249 Ill. 
App. 249; Ogren v. Sundell, 220 Ill. 
App. 584; Franz v. St. Louis, S. & P. 
R. R., 219 Ill.App. 558; Rynearson v. 
McCartney, 203 Ill.App. 555; MRich- 
ards v. Illinois Cent. R. Co., 197 I1l. 
App. 282; Newcomb v. Chicago City 
Ry. Co., 192 I11.App. 74; Doyle v. Chi- 
cago City R. Co., 189 Ill.App. 438; 
De Joannis v. Domestic Engineering 
Co., 185 [1]l.App. 271; Meunier v. Chi- 
-cago & Carterville Coal Co., 180 Ill. 
App. 114; Devine v. City of Chicago, 
178 Ill.App. 39; O’Donoghue vy. City 
of Chicago, 167 Ill.App. 349; Thomp- 
son v. Dering Coal Co., 158 I]].App. 
289; Fisher v. City of Geneseo, 154 
lll.App. 288; Andreicyk v. Chicago & 
BE. I. R. Co., 150 Ill.App. 539; Jones 
v. Sampsell, 148 Ill.App. 158; Cum- 
mins v. Cleveland, C., C. & St. L. Ry. 
Co., 147 I1l.App. 291; Dllinois Commer- 
cial Men’s Ass'n v. Perrin, 139 I1l.App. 
543; Sullivan v. Sullivan, 139 Ill.App. 
378; Tripoli Sav. Bank v. Schnadt, 
135 Ill.App. 373; Brady v. Converse, 
45 Ill.App. 297. See also Neville v. 
Chicago & A. R. Co., 210 Ill.App. 168; 
Horstman y. Chicago Rys. Co., 210 Ill. 
App. 144; Strohmeyer v. Jamison, 208 
Ill. App. 612; Dodge v. Bruce, 208 Ill. 
App. 570; Zamiar v. People’s Gaslight 
& Coke Co., 204 Ill.App. 290; Powell 
v. Alton & S. R. R., 203 Til.App. .60; 
Parker v. Chicago Rys. Co., 200 Ill. 
App. 9. 

Mich.—Niemann y. Niemann, 196 N. 
W. 331, 225 Mich. 365; Dupuis v. Sag- 
inaw Valley Traction Co., 109 N.W. 
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413, 146 Mich. 151. 

Mo.—In re Trautmann’s Estate, 254 
S.W. 286, 300 Mo. 314. 

Neb.—Gugler v. Omaha & C. B. St. 
Ry. Co., 125 N.W. 1098, 86 Neb. 586. 


Tenn.—Willcox v. Hines, 45 S.W. 
781, 100 Tenn. 524, 66 Am.S.R. 761. 


Wash.—Peart y. Perry, 277 P. 81, 
152 Wash. 5. 

W.Va.—Pennington v. Gillaspie, 66 
S.E. 1009, 66 W.Va. 643. 


[a] Instructions held not errone- 
ous.—(1) In general. Kansas City, 
ete., R. Co. v. Crocker, 11 So. 262, 95 
Ala. 412; Quiggle vy. Vining, 54 S.E. 
74, 125 Ga. $8; Gough v. Illinois Cent. 
Traction Co., 180 I1].App. 708; La Hue 
v. Bungenstock, 249 S.W. 402, 297 
Mo. 577; Woolston v. Blythe, 251 S. 
W. 145, 214 Mo.App. 5; Hardy v. Mil- 
waukee St. R. Co., 61 N.W. 771, 89 
Wis. 183. (2) Instruction that the 
preponderance of evidence is not “nec- 
essarily alone’ determined by, or de- 
pendent on, the number of witnesses 
testifying to a particular fact or state 
of facts. Gordon vy. Stadelman, 202 
Ill. App. 255; Kravitz v. Chicago City 
Ry. Co., 174 Ill.App. 182; Elgin, ete., 
R. Co. v. Lawlor, 132 Ill.App. 280 [aff 
82 N.E. 407, 229 111.621). (3) Instruc- 
tion that the preponderance of evi- 
dence is not determined “solely” by 
the greater number of witnesses. 
Newhouse Mill & Lumber Co. y. Kel- 
ler, 146 S.W. 855, 103 Ark. 538. 


{b] Instructions technically erro- 
neous.—(1) While an instruction that 
by the term “preponderance of evi- 
dence” the court intended no refer- 
ence to the number of witnesses tes- 
tifying has been held not erroneous 
(Cummings v. Schroeder, (Mo.App.) 
27 S.W.(2d) 455), (2) it has also been 
held technically erroneous (Brown v. 
American Car & Foundry Co., (Mo. 
App.) 271 S.W. 540), (3) and properly 
refused (Schuler v. St. Louis Can Co., 
18 S.W.(2d) 42, 322 Mo. 765). 


[ec] In Indiana instructions relat- 
ing to the preponderance of evidence, 
and omitting or excluding the element 
of the number of witnesses, have 
been held not erroneous, the numeri- 
cal test having been repudiated. Viv- 
ian Collieries Co. v. Cahall, 110 N.E. 
672, 184 Ind. 473; Barnes y. Phillips, 
111 N.E. 419, 184 Ind. 415; Cleveland, 
Ce CLS. St Tk - Ry. ‘Co: ve" Vettel 433 
N.E. 605, 81 Ind.App. 625; Model 
Clothing House v. Hirsch, 85 N.E. 719, 
42 Ind.App. 270. See also Terre 
Haute, I. & EB. Traction Co. v. Wed- 
dle, 108 N.E. 225, 183 Ind. 305 (hold- 
ing instruction not objectionable as 
eliminating the element of the num- 
ber of witnesses testifying). 

32. Atlanta Gaslight Co. v. Cook, 
134 S.B. 198, 35 Ga.App. 622. 

33. City of Chicago v. Van Schaack 
Bros. Chemical Works, 161 N.E. 486, 
330 Ill. 264. And see cases infra this 
note. : 

[a] Instruction held misleading.— 
Lyons v. Joseph T. Ryerson & Son, 


[§§ 635-636 


effect of the numerical preponderance of witnesses 
should not be misleading?* or argumentative,*4 and 
should not unduly minimize the effect of such nu- 
merical preponderance.*® 


[§ 636] @ Requiring Matters To Be Proved to 
Satisfaction of Jury. Instructions as to the degree 
of proof required must conform to the general 
rules,*® and accordingly it has been very generally 
held improper to use the word “satisfy” either alone 
or with qualification,?? although there is authority 


90 N.E. 288, 242 Ill. 409; Gallagher v. 
Singer Sewing Mach. Co., 177 Ill-App. 
198; Vittum v. Drury, 161 I1l.App. 
603; Heald v. Western Union Tel. Co., 
105 N.W. 588, 129 Iowa 326; Gugiler 
v. Omaha & C. B. St. Ry. Co., 125 N. 
W. 1098, 86 Neb. 586. 

[b] Instruction held not mislead- 
ing.—Tallulah Falls Ry. Co. v. Taylor, 
93 S.E. 533, 20 Ga.App. 786; Phenix 
v. Castner, 108 Ill. 207; Belk v. Coop- 
er, 34 Tll.App. 648; Hite v. St. Joseph 
& G. L Ry. Co., (Mo.) 225 S.W. 916; 
Divver v. Hall, 46 N.Y.S. 533, 20 Misc. 
677 [rev on other grounds 47 N.Y.S. 
630, 21 Misc. 452]; McCowan v. North- 
eastern Siberian Co., 84 P. 614, 41 
Wash. 675. 

34 See case infra this note. 

fa] Instruction held not argumen- 
tative.—Hersperger v. Pacific Lum- 
ber Co., 88 P. 587, 591, 4 Cal.App. 460. 

$5. See cases infra this note. 

[a] Imstruction held erroneous.— 
Davies v. Philadelphia Ravid Transit 
Go.,-TT A. 450, 228 Pa. 176,_1389.Am. 
S.R. 1001; Hodder v. Philadelphia 
Rapid Transit Co., 66 A. 239, 217 Pa 
110. . 

3& See Evidence §§ 1743-1750. 

37. See cases infra this note. 


[a] Instructions held erroneous.— 
(1) Instructions requiring the jury 
to be satisfied from the evidence 
(Louisville & N. R. Co. v. Benton 
Mercantile Co., 121 So. 716, 219 Ala. 
223; Houston v. Grigsby, 116 So. 686, 
217 Ala. 506; Hackney v. Dudley, 113 
So. 401, 216 Ala. 400; Bierley v. Shel- 
by Iron Co., 93 So. 829, 208 Ala. 25; 
Nabers v. Long, 92 So. 444, 207 Ala. 
270; Alabama City, G. & A. Ry. Co. v. 
Sampley, 53 So. 142, 169 Ala. 372; 
Gillespie v. Hester, 49 So. 580, 160 
Ala. 444; Hackney v. Perry, 44 So. 
1029, 152 Ala. 626; Loveman v. Bir- 
mingham R., etc., Co., 43 So. 411, 149 
Ala. 515; Lawrence v. Doe ex dem. 
Alabama State Land Co., 41 So. 612, 
144 Ala. 524; Birmingham R., ete., 
Co. v. Lindsey, 37 So. 289, 140 Ala. 


312; Moore v. Heineke, 24 So. 374, 
119 Ala. 627; Torrey v. Burney, 21 
So. 348, 113 Ala. 496; Edwards v. 


Whyte, 70 Ala. 365; Arkansas Mid- 
land R. Co. vy. Canman, 13 S.W. 280, 


52 Ark. 517; Shinn v. Tucker, 37 Ark. 
580; Lawrence v. Goodwill, 186 P. 
781, 44 Cal.App. 440; Mitchell v. 


Hindman, 37 N.E. 916, 150 Ill. 538 [aff 
47 Ill.App. 431]; Protection L. Ins. 
Co. v. Dill, 91 Ill. 174; Tregoning v. 
Tregoning, 262 Ill.App. 489; Evans v. 
Williams, 232 Ill.App. 439; Fernandes 
v. MeGinnis, 25 Il. App. 165; Ottawa, 
ete., R. Co. v. MceMath,.4 Ill.App. 356; 
Rosenbaum v. Levitt, 80 N.W. 393, 
108 Iowa 292; D’Antoni v. Teche 
Lines, (Miss.) 143 So. 415; Hyndshaw 
v. Mills, 187 N.W. 780, 108 Neb. 250; 
Korona Jewelry & Music House v. 
Loveland, 157 N.B. 500, 25 OhioApp. 
116; Harig v. McCutcheon, 155 N.E. 
701, 23 OhioApp. 500; Buttemiller v. 
Schmid, 4 OhioApp. 100; Cleveland, 
ete., R. Co. v. Sivey, 27 Ohio Cir.Ct. 
248; Willis v. Chowning, 40 S.W. 395, 
90 Tex. 617, 59 Am.S.R. 842; Texas 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 636-637] 


to the contrary.°® 
[§ 637] 18. Matters of Law.°® 


error for the court to submit a bare question of 
law and not the facts to which it is to be applied.*? 
When it is necessary to make abstract statements 
of the law in instructions, they should be, within 
rules laid down by the courts of last resort,#} but 
the fact that the language found in a requested in- 
struction was copied from a judicial opinion does 
not necessarily render it error to refuse the request, 
since, as used in the opinion, it may be qualified by 
the text, and may not be correct as a general prop- 


osition.42, A charge embracing a 


of law is not rendered erroneous by the failure to 
charge on some other legal principle applicable to 


the case.48 A charge submitting 


Indemnity Ins. Co. v. Holloway, (Tex. 
Civ.App.) §30°°_S.W.(2d)°.. 921 [aft 
(Commn.App.) 40 S.W.(2d) 75]; Beal 
v. Earhart, (Tex.Civ.App.) 249 S.W. 
1093; Moore v. Coleman, (Tex.Civ. 
App.) 195 S.W. 212; Brewer v. Doose, 
(Tex.Civ.App!):/146' “SAWS 323;> San 
Antonio & A. P. Ry. Co. v. Graves & 
Paterson, (Tex.Civ.App.) 131 S.W. 
613; Fraser-Johnson Brick Co. v. 
Baird, 128 S.W. 460, 60 Tex.Civ.App. 
538; Seligmann vy. L. Greif & Bro., 
(Tex.Civ.App.) 109 S.W. 214; West- 
ern Cottage Piano, ete., Co. v. Ander- 
son, 101 S.W. 1061, 45 Tex.Civ.App. 
513; Panhandle, etc., R. Co. v. Kirby, 
94 S.W. 178, 42 Tex.Civ.App. 340; 
Houston, ete., R. Co. v. Buchanan, 84 
S.W. 1078, 38 Tex.Civ.App. 165; Short 
v. Kelly, (Tex.Civ.App.) 62 S.W. 944; 
Pierpont Mfg. Co. v. Goodman Prod- 
uce Co., (Tex.Civ.App.) 60 S.W.. 347; 
Texas, ete., R. Co. v. Ballinger, (Tex. 
Civ.App.) 40 S.W. 822; Finks v. Cox, 
(Tex.Civ.App.) 30 S.W. 512; 
v. Boothe, (Tex.Civ.App.) 27 S.W. 33; 
Grigg v. Jones, (Tex.Civ.App.) 26 S. 
W.558855? “MeGill- vy... Bally (Tex:Civ. 
App.) 26 S.W. 132; Fordyce v. Chan- 
ey, 21 S.W. 181, 2 Tex.Civ.App. 24. 
See also Dombrowski v. Metropoli- 
tan Life Ins. Co., 192 Ill.App. 16; 
Callan v. Hanson, 53 N.W. 282, 86 
Iowa 420 [where instruction was held 
not objectionable]; Martin v. Mis- 
souri .Pac.. Ro: Co.;, 22 ..S:W. 195, -8 


Tex.Civ.App. 133 [where facts not in 


dispute]. But see Edwards v. Whyte, 
70 Ala.. 365 [holding instruction not 
objectionable]), (2) or thoroughly 
satisfied (O’Donohue vy. Simmons, 12 
N.Y.S. 843, 58 Hun 467), (3) or en- 
tirely satisfied (McEntyre vy. Hairs- 
ton, 44 So. 417, 152 Ala. 251), (4) or 
satisfied by a preponderance of the 
evidence (Southern R. Co. v. Riddle, 
28 So. 422, 126 Ala. 244; Sullivan v. 
Nesbit, 117 A. 502, 97 Conn. 474; Ruff 
v. Jarrett, 94 111. 475; Dombrowski v. 
Metropolitan Life Ins. Co., 192 Ill. 
App. 16; Swigart v. Savely, 176 Ill. 
App. 369; Leslie v. Joliet Bridge & 
Iron Co., 149 Ill.App. 210; Wollf v. 
Van Housen, 55 Ill.App. 295; Cincin- 
nati, H. & D. Ry. Co. v. Frye, 88 N. 
E. 642, 80 Ohio St. 289, 131 Am.S.R. 
709; Terrell Wholesale Grocery Co. 
_v. Christian Peper Tobacco Co., (Tex. 
-Civ.App.) 120 S.W. 565; Southwest- 
ern Tel., etc., Co. v. Newman, (Tex. 
“Civ.App.) 34 S.W. 661. See also St. 
Louis, ete., R. Co. v. Sparks, 99 S.W. 
73, 81 Ark. 187 [where the charge, 
considered as a whole, clearly showed 
that the court did not intend to re- 
‘quire more than a preponderance of 
the evidence]), (5) or reasonably 
satisfied by a preponderance of the 
evidence (Southern R. Co. v. Hobbs, 
43 So. 844, 151 Ala. 335; Birming- 
“ham R., ete., Co. v. Martin, 42 So. 618, 
-148 Ala. 8; Callaway v. Gay, 39 So. 
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effect of a mistake of law, but not furnishing any 


It has been held 


correct principle 


to the jury the 


277, 143 Ala. 524; Carter v. Fulgham, 
82 So. 684, 134 Ala. 238; Kansas City, 
etc., R. Co. v. Henson, 31 So. 590, 132 
Ala. 528; Green v. Kegans, 54 Tex. 
Civ.App. 237, 118 S.W. 173. See also 
Cole v. Webb, (Tex.Civ,App.) 149 S. 
W. 245 [holding instruction not ob- 
jectionable in view of other instruc- 
tions given]), (6) satisfied or con- 
vinced by a preponderance of the 
evidence (Gooch v. Tobias, 29 I1l.App. 
268), (7) satisfied by clear and con- 
vineing proof (Gage v. Louisville, 
etc., RCo. 14 Sw. 73; 88-Tenn. 724), 
(8) satisfied with clearness and cer- 
tainty (Mixon v. Farris, 48 S.W. 741, 
20 Tex.Civ.App. 2538), (9) or satisfied 
by abundant proof (Swinney v. 
Booth, 28 Tex. 113), (10) or which re- 
quire the consciences of the jurors 
to be satisfied (Birmingham R., etc., 
Co. v. Martin, 42 So. 618, 148 Ala. 8; 
Birmingham R., etc., Co. v. Hinton, 
37 So. 635, 141 Ala. 606), (11) or that 
plaintiff produce satisfactory or clear 
and satisfactory evidence (McBride v. 
Banguss, 65 Tex. 174), (12) or that 
he must satisfactorily prove the nec- 
essary facts by a preponderance of 
the evidence (Bauchwitz v. Tyman, 
11 IllApp. 186), (13) or prove the 
facts by a preponderance of the evi- 
dence so clear that it leaves the mind 
well satisfied of the truth_ thereof 
(Hutchinson Nat. Bank v. Crow, 56 
Ill.App. 558). 


38. See cases infra this note. 


[a] Instructions held not errone- 
ous.—(1) Instructions requiring the 
jury to be satisfied (Kingrey v. New 
VOLT CS Stary 1 RaiCOnee 9ue Lupo On 
Sams Automatic Car Coupler Co. v. 
League, 54 P. 642, 25 Colo. 129; Shoe- 
maker v. Indiana Rys. & Light Co., 
133 N.E. 591, 77 Ind.App. 261; Terre 
Haute Traction & Light Co. v. Payne, 
89 N.E. 413, 45 Ind.App. 132; Shep- 
ard v. Schaff, (Mo.) 241 S.W. 431; 
Norris v. St. Louis, I. M. & S. Ry. Co., 
144 S.W. 783, 239 Mo. 695; Jones v. 
Missouri Freight Transit Corpora- 
tion, 40 S.W.(2d) 465, 225 Mo.App. 
1076; Muehlebach v. Muehlebach 
Brewing Co., (Mo.App.) 242 S.W. 174; 
Blue Ridge Land Co. v. Floyd, 88 S.E. 
8vZ, 171 N.C. 543; Sigmon v. Shell, 81 
S.E. 739, 165 N.C.-582;, Ashby v. Vir- 
ginia Ry. & Power Co., 122 S.E. 104, 
138 Va. 310 [instruction not errone- 
ous, but not commendable]; Sullivan 
v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 167 N.W. 311, 167 Wis. 518; Me- 
Kone Vv. Metropolitan ives; Co., 110 
N.W. 472, 131 Wis. 243. But see 
Krause v. Spurgeon, (Mo.App.) 256 
S.W. 1072 [instruction erroneous as 
requiring too high a degree of 
proof]), (2) or reasonably satisfied 
(Louisville, etc., R. Co. v. White, 100 
H. 230, 40 CG. CrAR S525 Sovereign 
Camp, W. O. W. v. Gunn, 140 So. 410, 
224 Ala. 444; Louisville & N. R. Co. 


guide for determining what constitutes such a mis- 
take,#* or an instruction as to mutual rescission 
without any statement of the effect of such rescis- 
sion on the rights of the parties,*® is erroneous. 
An instruction containing an historical development 
of a rule of law is not erroneous;*® nor is the fail- 
ure to charge as to the reason for a rule of law 
stated in an instruction erroneous.*7 
held not error for the judge to explain the differ- 
ence between two different common-law actions, and 
to tell the jury that the case before them seemed 
to include a charge of both.4® 
not confuse two propositions of law;*® and an in- 
struction containing a correct and an incorrect prop- 
osition of law so connected that the jury could not 


It has been 


Instructions must 


v. Steverson, 124 So. 205, 220 Ala. 
158; Boyette v. Bradley, 100 So. 647, 
211 Ala. 870; McCaa v. Thomas, 92 
So. 414, 207 Ala. 211; Langhorne v. 
Simington, 66 So. 85, 188 Ala. 337; 
Travis v. Louisville & N. R. Co., 62 So. 
851, 183 Ala. 415; Birmingham Ry., 
Light & Power Co. v. Humphries, 54 
So. 613, 171 Ala. 291; Birmingham R., 
ete., Co. v. Moore, 42 So. 1024, 148 
Ala. 115; Stolovey v. Fleming, 8 S.W. 
(2d) 832, 328 Mo. 623; Denkman v. 
Prudential Fixture Co., (Mo.) 289 S. 
W. 591; Harrison v. Bence, (Mo.) 270 
S.W. 363; Taggart v. Joseph Maser- 
ang Drug Co., 14 S.W.(2d) 453, 223 
Mo.App. 292. But see Wetzel v. Bir- 
mingham Southern R. Co., 87 So. 96, 
204 Ala. 619 [instruction erroneous as 
requiring too high a degree of proof]), 
(3) or satisfied from a _ preponder- 
ance of the evidence (Fidelity & Cas- 
ualty Co. of New. York v. Paraffine 
Paint Co., 204 P..1076, 188 Cal. 184; 
Sale v. Illinois Electric Co., 299 P. 
561, 114 Cal.App. 71; Elsey v. Do- 
mecq, 299° P..3794.. 41. 4.CaliApp aan 
Baltimore, ete., R. Co. v. Walker, 84 
N.E. 730,°41 Ind.App. 588; Kaaro v. 
Ahmeek Mining Co., 146 N.W. 149, 178 
Mich. 661; Malone v. Franke, (Mo.) 
274 S.W. 369; Anderson v. Voeltz, 
(Mo.App.) 206 S.W. 584; Anchor Mill- 
ing Co. v. Walsh, 37 Mo.App. 567; 
Kelley v. Joslin, 261 P. 413, 123 Or. 


253; Shiflett’s Adm’x vy. Virginia Ry. 
& Power Co., 116 S.E. 500, 136 Va. 
72; Peltier v. Chicago, ete, R. Co., 


60 N.W. 250, 88 Wis. 521). 

39. Duty to give instructions as 
tie of law in general see supra 

Submission of questions of law to 
jury see supra § 518 et seq. 

40. Carroll v. Union Marine Ins. 
Co., Limited, of Liverpool, (Mo.App.) 
249 S.W. 691. 

41. Shunkamolah v. Potter, 233 P. 
189, 106 Okl. 91. 

Abstract instructions generally see 
infra §§ 646, 647. 

42. Howland Pulp & Paper Co. v. 
Alfredsy 179s \s 4825103. C.CuAtaGes 

43. C. P. Lively & Son v. Inman, 
Akers & Inman, 68 S.E. 708, 135 Ga. 
10; Grimsley v. Singletary, 65 SE. 
92, 133 Ga. 56, 184 Am.S:R.-196. 

44. Slaughter v. Crisman & Nesbit, 
(Tex.Civ.App.) 152 S.W. 205. 

45. Underwood y. Leichtman, 176 
N.W. 683, 188 Iowa 794. 


46. Dervin v. Amoskeag Co., 122 A. 
353, 81 N.H. 108 

47. Cloherty v. Griffiths, 
912, 82 Wash. 634 

48. Hileman v. Falck, 106 A. 633, 
263 Pa. 351. 

49. Southern Ry. Co. v. Reed, 149 
S.E. 582, 40 Ga.App, 332. 
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be expected to separate them is erroneous.®° 
instruction on the question of satisfaction of judg- 
ment in an action against several defendants if- 
given, should, where such is the fact, to explain that 
one defendant may have contribution from the 
instruction based on a 


other defendants.5+ An 
repealed statute is erroneous.®? 


Comments on the law. Where a statement of law 
is made to the jury, it is error for the court to 
criticize it so as thereby to prevent its proper ap- 
plication ;°° or to intimate that his personal opin- 
ion is otherwise than the law he charges,>* but it 
has also been held that it is not improper for the 
court to intimate or even express his personal opin- 
ion as contrary to the instruction he delivers so 
long as he tells the jury that they are to be gov- 
erned by the law as stated in the instruction.®® 
However, it is not error for the judge in his charge 
to characterize the rule of law stated by him as 


50. Russell v. Belsher, 128 So. 452, 
221 Ala. 360. 

Sia Bruton. Vv, Chicago, Rael. c BP: 
Ry. Co., 16 S.W.(2d) 604, 223 Mo.App. 
mes 

Soule v. First Nat. Bank, 140 
12h #598 26 Idaho §f, 

53. Bergen Point Iron Works v. 
Shaw, 249 F. 466, 161 C.C.A.. 424. 

54 Kennedy v. Bebout, 62 Ind. 
863; Witzgerald vy. St. Paul, ete. R. 
13° N. W.. 168, 29° Minn. 336, 43 
Am.R. 212; McFadden v. Reynolds, 
did mAs 638,89) Pa Cas. 7105, 

55. Dial v. Agnew, 6 S.E. 295, 28 
S.C. 454. 

{a] Thus it was not improper for 
a judge instructing in accordance 
with the law as laid down by the 
court of last resort to intimate that 
his own opinion was otherwise, where 
he also stated that it was his duty 
to lay down the law as declared by 
that court and by which the jurors 
were to be governed. Dial v. Agnew, 
6 S.E. 295, 28 S.C. 454. 


56. Henry v. Klopfer, 23 A. 337, 
338, 147 Pa. 178. 


57. KFewell v. Catawba Power Co., 
86 S.E. 947, 102 S.C. 452. 
58. Special interrogatories and 


snainee generally see infra §§ 918- 
97.9. 


59. Commerce Trust Co. v. White, 
158 S.W. 457, 172 Mo.App. 5387. 


60. Gendler v. Cleveland Ry. Co., 
18 OhioApp. 48; Connellee v. Nees, 
(Tex.Commn.App.) 266 S.W. 502 [rev 
(Civ.App.) 254 S.W. 625]; Cox v. Cit- 
izens’ State Bank of Rockdale, (Tex. 
Civ.App:)) (562° S.W:.(2d)) 6955) Texas 
Mexican Ry. Co. v. Canales, (Tex. 
Civ.App.) 299 S.W. 668; Chisos Min- 
ing Co. v. Lilanez, (Tex.Civ.App.) 
298 S.W. 642; Houston Lighting & 
Power Co. v. Daily, (Tex.Civ. App.) 
291 S.W. 317; Slaughter & Veal v. 
Schneider, (Tex.Civ.App.) 289 S.W. 
414; Gardner v. Dorsey, (Tex.Civ. 
App.) 272 S.W. 266. 

[a] Instruction held not objection- 
able.—Security Union Ins. Co. v. Hall, 
(Tex.Civ.App.) 37 S.W.(2d) 811. 

61. Ind.—Udell v. Citizens’ St. R. 
Co., 52. N.B. 799, 152 Ind. 507, 71 Am: 
S.R. 336. 

Kan.—Warden v. Reser, 16 P. 60, 38 
fears 86; Stickel v. Bender, U5 B, 580, 
87 Kan. 457. 

N.D.—Asch v. Washburn Lignite 
Coal Co., 186 N.W. 757, 48 N.D. 734; 
Lathrop v. Fargo-Moorhead St. Ry. 
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the rule of common sense,5® and a correct statement 
of the law applicable to the case is not rendered 
erroneous or improper by the judge’s statement of 
his duty to charge as to the law.°? 


[§ 638] 19. Submission of Special Verdict or 
Special Issues.°§ 


It is the province of instructions, 


where special issues are submitted, to tell the jury 


eide the 


Co., 186 N.W. 88, 23 N.D. 246. 


Tex.—American Rio Grande Land 
& Irrigation Co. v. Barker, (Civ.App.) 
268 S.W. 506; Kalteyer v. Mitchell, 
(Civ.App.) 110 S.W. 462 [aff 117 S. 
W. 792, 102 Tex. 390, 182 Am.S.R. 889]. 


Wis.—Beach v. Gehl, 235 N.W. 778, 
204 Wis. 367. 


[a] Measure of damages.—The 
giving of an instruction on the meas- 
ure of damages in connection with a 
special issue submitting the amount 
of damages has been held proper. 
Texas Mexican Ry. Co. v. Canales, 
(Tex.Civ.App.) 299 S.W. 668; Breck- 
enridge Ice & Cold Storage Co. v. 
Hutchens, (Tex.Civ.App.) 260 S.W. 
684; City of San Antonio y. Fike, 
(Tex.Civ.App.) 224 S.W. 911. 


[b] Instructions held sufficient.— 
(1) In general. Lipscomb v. Cox, 147 
Sole OSic lous Ne@ru G40 iSO xan Fluitt, 
(Tex. Civ. App.) 47 S.W. (24) 1107: 
Wichita Valley Ry. Co. v. Southern 
Casualty Co.; (Lex. Civ.App,) 273 S: 
W. 680 [rev on other’ grounds 
(Commn.App.) 284 S.W. 940]. (2) 
Burden of proof. Runnels Chevrolet 
Co. v. Clifton, (Tex.Civ.App.) 46 S. 
W..(2d) 426; Houston & T C, R. Co: 
Shar Sloe aes (Tex.Civ.App.) 293 S.W. 


[e] 
ous.—Todd v. Mackie, 
160) N.C) 352. 


[dad] Instruction held erroneous or 
properly refused.—Chicago, R. I. & 
G. Ry. Co. v. Harris, (Tex.Civ.App.) 
28 S.W.(2d) 611; City of Wichita 
Falls v. Whitney, (Tex.Civ.App.) 26 
Sowa (20d) moze PLOMsItOM 6c iy Cum COOL 
v. Tremont, (T'ex.Civ.App.) 289 S.W. 
413; Wugitt v. Farrell, (Tex.Civ.App.) 
250 S.W. 1108. 

62. Owens v. Navarro County 
Levee Improvement Dist. No. 8, 280 
S.W. 532, 115 Tex. 263 [answering cer- 
tified questions (Civ.App.) 281 S.W. 
577]; Texas & P. Ry. Go. v. Perkins, 
(Tex.Commn.App.) 48 S.W.(2d) 249 
[rev (Civ.App.) 29 S.W.(2d) ee 
Freeman v. Galveston, H. & S. A. 

Co., (Tex.Commn. App.) 287 S.W. mee 
Humble Oil & Refining Co. v. McLean, 
(Tex.Commn.App.) 280 S.W. 557 [rev 
(Civ.App.) 268 S.W. 179]; Metropoli- 
tan Life Ins. Co. v. Barela, (Tex.Civ. 
App.) 44 S.W.(2d) 494; Stark v. 
Hardy, (Tex.Civ.App.) 19 S.W.(2d) 
394 [set aside (Commn.App.) 29 S.W. 
(2d) 967]; J. M. Radford Grocery Co, 
v. Andrews, (Tex.Civ.App.) 5 ate 
(2d) 1010; Texas & N. O. Ry. Co. 

Owens, ('Tex.Civ. App.) 299 S.w. 933; 
Texas Mexican Ry. Co. v. Canales, 


Instruction held not errone- 
76 S.B. 245, 


what facts are necessary to be found in order to de- 
issue,°? 
submitted or a special verdict is required, it is im- 
proper to instruct the jury on the law of the case,°° 
and only sufficient instructions as to the general 
law should be given as will enable the jury intelli- 
gently to answer the questions.°! 
purpose of such explanation or definition of legal 
terms as shall be necessary to enable the jury to 
pass on and render intelligent answers,°? it has 
been held that general instructions should not be 
given,®? and the giving of such instructions has 


and, where special issues are 


Except for the 


(Tex.Civ.App.) 299 S.W. 668; Kansas 
City; M&O: Ry. Co: wv. Perry; (Tex: 
Civ.App:), 296 '°S.W. 683. F. (C. Stout 
Lumber Co. v. Mouton, (Tex.Civ.App.) 
293 S.W. 688; U. S. Fidelity & Guar- 
anty Co. v. Loyd, (Tex.Civ.App.) 288 
S.W. 662: West v. Peters, (Tex.Civ. 
App.) 287_S.W. 81; Morrison v. 
Orange & N. W. Ry. Co., (Tex.Civ. 
App.) 258 S.W. 510; Galveston, H. 
& S. A. Ry. Co. v. MeSpadden, (Tex. 
Civ.App.) 248 S.W. 454; Hines vy. 
Hodges, (Tex.Civ.App.) 238 S.W. 349; 
Dallas Hotel Co. v. Fox, (Civ.App.) 
196 S.W.. 647 [aff 240 Sew. 527, 11 
Tex. 461]; Hovey v. See, (Tex.Civ. 
App.) 191 S.W. 606. 

{a] Instruction held not objection- 
able.—Dickinson v. Sanders, y 
Civ.App.) 39 S.W.(2d) 102; 
Ry. & Terminal Co. v. Davis, F 
Civ.App.) 26 S.W.(2d) 340; Fort 
Worth ic 219; (© Ry Cow Va wluOyverL, 
(Tex.Civ.App.) 263 “SW. 643. 


{b] Instruction defining phrase 
held objectionable as general charge. 
—Kemper v. Police & Firemen’s Ins. 
Ass’n, (Tex.Commn.App.) 48 S.W. (2d) 
254 [mod (Commn.App.) 44 S.W.(2d) 
aa rev (Civ.App.) 28 S.W.(2d) 


; paty. to give definitions see supra 


63. Woollen v. Wire, 11 N.E. 236, 
110 Ind. 251; Toler v. Keiher, 81 Ind. 
383; Kemper v. Police & Firemen’s 
Ins. Ass’n, (Tex.Commn.App.) 48 S. 
W.(2d) 254 [mod (Commn.App.) 44 
S.W.(2d) 978, and rev (Civ-App.) 28 
S.W.(2d) 1111]; El Paso Electrie Co. 
v. Collins, (Tex.Commn.App.) 23 S. 
W.(2d) 295 [rev (Civ.App.). 10 S.W. 
(2d) 397, and reh den (Commn.App:) 
25 S.W. (2a) 807]; Watson v. Watson, 
(Tex.Civ.App.) 28 $.W.(2a) 1100; 
Buro v. Home Ben. Ass’n, (Tex.Civ. 
App.) 28 S.W.(2d) 902; Diadone v. 
Houston Belt & Terminal ELV CO 
(Tex.Civ.App.) 26 S.W.(2d): 366; Bry- 
son v. Ferrill, (Tex.Civ.App.) 25 S. 
W.(2d) 1001; Nicholson v. Nicholson, 
(Tex, Civ. App.) 22 S.W.(2d) 514; Bes- 
teiro v. Besteiro, (Tex. Civ. App.) 13 
S.W.(2d) 829; Ford v. Couch, (Tex. 
Civ.App.) 16 S.W.(2d) 869: Texas 
Employers’ Ins. Ass’n_ v. Rodgers, 
(Tex.Civ.App.) 284 S.W. 968; SAS 
Fidelity & Guaranty Co. vy. Vogel, 
(Tex.Civ.App.) 284 S.W. 650; Wat- 
kins v. Hines, (Tex.Civ.App.) 214 8. 
W. 663; Southwestern Telegraph & 
Telephone Co. v. Andrews, (Tex.Civ. 
App.) 169 S.W. 218; Heintz v. Heintz, 
120 S.W. 941, 56 Tex. Civ. App. 403. 


[a] Although not requiring find- 
ing for one of parties, an instruction 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been held erroneous or, at least, improper.*5 How- 
ever, it has been held proper to give instructions 
concerning the nature of the action,®® the issues,°7 
the rules of evidence,*® the form of the verdict,®® 
and the general duties of the jury.7° 
‘ing on the burden of proof, where such burden is 
divided, it has been held that the better practice is 


on the law of the case or any phase 
thereof is a general charge. Humble 
Oil & Refining Co. v. Mclean, (Tex. 
Commn.App.) 280 S.W. 557 [rev (Civ. 
App.) 268 S.W. 179]. 


{b] Special instruction amounting 
to general charge.—A special instruc: 
tion to answer all questions against 
plaintiff, unless certain facts are 
found, amounts to general charge. 
Owens v. Navarro County Levee Im- 
provement Dist. No. 8, (Tex.Civ.App.) 
281 S.W. 577 [certified questions an- 
swered (Commn.App.) 280 S.W. 532]. 

{c] Necessity of objection.—The 
trial court is prohibited from giving 
general instructions in connection 
with special issues only when they 


are properly objected to. City of Wi- 
chita Falls v. Whitney, (Tex.Civ. 
App.) 26 S.W.(2d) 327. Objections 


and exceptions generally see infra §§ 
728-744. 


[d] When requested, such charges 
are properly refused. Stayner v. 
Joyce, 22 N.E. 89, 120 Ind. 99; Wit- 
sell v. West Asheville, ete., R. Co., 27 
Sai lbs) 1205 NEG 5574. sO Keeffecv. 
Werthmann, (T'ex.Civ.App.) 38 S.W. 
(2d) 401; *Cameron Compress Co. v. 
Jacobs, (Tex.Civ.App.) 10 S.W.(2d) 
1040; Houston & T. C. R. Co. v. Shep- 
herd, (Tex.Civ.App.) 6 S.W.(2d) 410; 
Davis v. Cochran, (Tex.Civ.App.) 275 
S.W. 423: Buchanan v. Williams, 
(Tex.Civ.App.) 225 S.W. 59; Holmes 
v. Uvalde Nat. Bank, (Tex.Civ.App.) 
922 S.W. 640; Western Union Tele- 
graph Co. v. McCormick, (Tex.Civ. 
App.) 219 S.WV. 270; Laybourn’ v. 
Bray & Shifflet, (Tex.Civ.App.) 214 
S.W. 630; Moore v. Pierson, (Tex.Civ. 
App.) 93 S.W. 1007; Goesel v. Davis, 
716 N.W. 768, 100 Wis. 678; Kohler v. 
West Side R. Co. 74 N.W. 568, 99 
Wis. 33; Klatt v. N. C. Foster Lum- 
ber Co., 73 N.W. 563, 97 Wis. 641. 


“General charge’ see 11 C.J. p 293 
n 87 [b]. 

64. Olson v. Horton Motor Co., 185 
N.W. 365, 48 N.D. 490; Winters Mut. 
Aid Ass’n Circle No. 2 v. Reddin, 
(Tex.Commn.App.) 49 S.W.(2d) 1095 
[rev (Civ.App.) 31 S.W.(2d) 1103]; 
Barnes Bros. v. International & G. N. 
R. Co., (Tex.Commn.App.) 1 8.W.(2d) 
273 [aff (Civ.App.) 294 S.W. 349]; 
Looney 'v. Elliott, (Tex.Civ.App.) 52 
S.W.(2d) 949; Standard v. Texas Pa- 
cific Coal & Oil Co., (Tex.Civ.App.) 
47 S.W.(2d) 448; Dallas Ry. & Ter- 
minal Co. v. Allen, (Tex.Civ.App.) 
43. S.W.(2d) 165; McDaniel v. Morri- 
son, (Tex.Civ.App.) 42 S.W.(2d) 454; 
Gause-Ware Funeral Home v. Mc- 
Ginley, (Tex.Civ.App.) 41 S.W.(2d) 
433; Solo Serve Co. v. Howell, (Tex. 
Civ.App.) 35 S.W.(2d) Texas 
Employers’ Ins. - Adcock, 
(Tex.Civ.App.) 27 S.W.(2d) 363; 
Brammer & Wilder v. Limestone 
County, (Tex.Civ.App.) 24 S.W.(2d) 
99; Texas & P. Ry. Co. v. Bufkin, 
(Tex.Civ.App.) 20 S.W.(2d) 1119; 
Texas & P. Ry. Co. v. Bufkin, (Tex. 
Civ:App.) 19 S8.W.(2d) 343; Fort 
Worth & D. S. P. Ry. Co. v. Gilmore, 
(Tex.Civ.App.) 13 S.W.(2d) 416; St. 
Louis Southwestern Ry. Co. of Texas 
v. Hudson, (Tex.Civ.App.) 9 S.W.(2d) 
511; Hewitt v. Buchanan, (Tax.Civ. 
App.) 4 S.W.(2d) 169; National Life 
& Accident Ins. Co. of Tennessee v. 
Washington, (Tex.Civ.App.) 295 S.W. 
204; Holliday Creamery Co. v. Haney, 
{Tex.Civ.App.) 288 S.W. 938; Owens 
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In charg- 


v. Navarro County Levee Improve- 
ment Dist. No. 8, (Tex.Civ.App.) 281 
S.W. 577 [eertified questions an- 
swered (Commn.App.) 280 S.W. 532]; 
Chism v.C. Wa. Hall Motor Co., (Lex. 
Civ.App.) 278 S.W. 350; Lancaster 
v. Daggett, (Tex.Civ.App.) 272 S.W. 
340; Fort Worth & D. C. Ry. Co. v. 
Morrow, (Civ.App.) 255 S.W. 674 [er- 
ror den 278 S.W. 1115, 114 Tex. 582]; 
Turner vy. Missouri, K. & T. Ry. Co. 
of Texas, (Tex.Civ.App.) 177 S.W. 204. 

[a] Regardless of its connection 
with special issues submitted, a gen- 
eral charge on the law of the case is 
erroneous. Standard v. Texas Pacific 
Coal & Oil Co., (Tex.Civ.App.) 47 S. 
W.(2d) 443. 


[b] Instruction held proper or not 
erroneous as general charge.—Stand- 
ard v. Texas Pacific Coal & Oil Co., 
(Tex.Civ.App.) 47 S.W.(2d) 443; Dal- 
las Ry. & Terminal Co. v. Travis, 
(Tex.Civ.App.) 46 S.W.(2d) 743; Tex- 
as Pipe Line Co. v. Bridges, (Tex. 
Civ.App.) 39 S.W.(2d) 1109; Toney v. 
Herman Hale Lumber Co., (Tex.Civ. 
App.) 36 S.W.(2d) 234; Arendale v. 
Arendale, (Tex.Civ.App.) 22 S.W.(2d) 
1080; HE. K. Local Ins. Co. No. 1 of 
Seymour v. Lilly, (Tex.Civ.App.) 1 
S.W.(2d) 490; International & G. N. 
R. Co. v. Barnes Bros., (Tex.Civ.App.) 
294 S.W. 349; Kilgore v. Hopkins 
County Levee Improvement Dist. No. 
2, (Tex.Civ.App.) 247 S.W. 326; Hines 
Yagueedee® (Tex.Civ.App.) 238 S.W. 


Giving of general instructions as 
Snrceew oy error see Appeal and Error 
022. 


Ward v. Cochran, 71 F. 127, 18 
C.C.A. 1; Boyce v. Schroeder, 51 N.E. 
376, 21 Ind.App. 28; McFaddin v. He- 
bert, 15 S.W.(2d) 2138, 118 Tex. 314 
[answers conformed to (Civ.App.) 32 
S.W.(2d) 914, and aff (Commn.App.) 
44 S.W.(2d) 938]; Texas & P. Ry. Co. 
v. Perkins, (Tex.Commn.App.) 48 S. 
W.(2d) 249 [rev (Civ.App.) 29 S.W. 
(2a) 835]; J. M. Radford Grocery 
Co. v. Andrews, (Tex.Commn.App.) 15 
S.W.(2d) 218 [rev (Civ.App.) 5 S.W. 
(2d) 10101; Freeman v. Galveston, H. 
& S. A. Ry. Co., (Tex.Commn.App.) 
287 Siw. 902, 285 SW.-607; ° Cox -v. 
Citizens’ State Bank of Rockdale, 
(Tex.Civ.App.) 52 S.W.(2d) 695; Fort 
Worth & D. S. P. Ry. Co. v. Alexan- 
der, (Tex.Civ.App.) 51 S.W.(2d) 644; 
Stevenson v. Houston & T. C. R. Co., 
(Tex.Civ.App.) 19 S.W.(2d) 207 [aff 


(Commn.App.) 29 S.W.(2d) 995); 
Cameron Compress Co. v. Jacobs, 
(Tex.Civ.App.) 10 S.W.(2d) . 1040; 


St. Louis Southwestern Ry. Co. of 
Texas, v. Hudson, (Tex.Civ.App.) 9 
S.W.(2d) 511; Houston & T. C. R. Co. 
v. Stribling, (Tex.Civ.App.) 293 S.W. 
890; Veazey v. Galveston, H. & S, A. 
Ry. Co., (Tex.Civ.App.) 290 S.W. 283: 
White v. Orndorff, (Tex.Civ.App.) 283 
S.W. 903; City of Sweetwater v. Biard 
Development Co., (Tex.Civ.App.) 203 
S.W.-801; Schrunk vy. St. Joseph, 97 
N.W. 946, 120 Wis. 223; Mauch v. 
Hartford, 87 N.W. 816, 112 Wis. 40; 
ie v. Madison, 56 N.W. 182, 85 Wis. 
667. 


66. Toler v. Keiher, 81 Ind. 383; 
Dunman v. South Texas Lumber Co., 
(Tex.Civ.App.) 252 S.W. 274. 

67.\ ‘Toler v. Keiher, $1 Ind. 383. 

68 Johnson v. Culver, 19 N.E. 
129, 116 Ind. 278; Woollen v. Wire, 


[64 C.J.] 727 


to state under each question that the burden of 
proof is on defendant or plaintiff as the case may 
be, instead of using the term “affirmative” or “neg- 
The giving of a general charge that the 
burden of proof is on one party or the other has 
been held improper*? or erroneous,’* as requiring 
the jury to know the effect of their answers to the 


11 N.E. 236, 110 Ind. 251. 


[a] Instruction that plaintiff must 
prove material facts, but that the 
jury need not consider what facts are 
material, is not error. Pittsburgh, 
ete., Re Co.'v. Burton, 37 NiE.LL5b0,N3s 
N.E. 594, 139 Ind. 357. 


[b] Imstruction held erroneous.— 
Papke v. Haerle, 207 N.W. 261, 189 
Wis. 156 (placing too great a burden 
on defendant); Roberts v. McWatty, 
102 N.W. 18, 1238 Wis. 598 (permit- 
ting rejection of material testimony). 


69. Johnson v. Culver, 19 N.H. 129, 
116 Ind. 278; Woollen v. Wire, 11 N. 
HE. 236, 110 Ind. 251; Toler v. Keiher, 
81 Ind. 383. 


[a] On submission of two forms, 
a statement of the court that the 
jury would hardly be driven to the 
labor of modifying either, or of writ- 
ing one for themselves, did not inti- 
mate that they must use one form or 
the other. Pittsburgh, ete, R. oO. 
v. Burton, 37 N.E. 150, 38 N.E. 594, 
139 Ind. 357. 


[b] Forms submitted by parties 
(1) may be given to the jury under 
instructions that they are not bound 
to use either, but may prepare one en- 
tirely different, as they may find the 
facts from the evidence (Hill v. 
Cleveland R. Co., 20 OhioN.P.N.S. 
257), (2) and it is nof error for the 
court to inform the jury as to which 
forms were submitted by plaintiff or 
which by defendant (Hill v. Cleveland 
Ro Co, ‘stlpra): } 

[ce] Form held erroneous.—Postal 
Telegraph-Cable Co. v. Grantham, 187 
EF. 52, 109 C.C.A. 370; Satterthwaite 
v. Goodyear, 49 S.E. 205, 137 N.C. 302; 
Bradley v. Ohio River, etc., R. Co., 
36, 8.8 L8i,- 126 N.C. 735s 


70. Louisville, etc., R. Co. v. Hart, 
21 N.H. 753, 119 Ind. 273, 4-L.R.A. 549; 
Toler v. Keiher, 81 Ind. 383. 


Form, requisites and sufficiency of 
instructions as to duties of jury gen- 
erally see infra § 641. 


71. Schacht v. Quick, 190 N.W. 87, 
LUIS Wash SSO; 2omACL Re: 


72. Gattegno v. The Parisian, 
(Tex.Commn.App.) 53 S.W.(2d) 1005 
[rev (Civ.App.) 35 S.W.(2d) 483]; 
Reed v. Bates, (Tex.Civ.App.) 32 S.W. 
(2d) 216; Hess v. Rouse, (Tex.Civ. 
App.) 22 S.W.(2d) 1077. 


,73. McDaniel _v. Morrison, (Tex. 
Civ.App.) 42 S.W.(2d) 454; Munger 
NORE ae (Tex.Civ.App.) 271 S.W. 


[a] Instruction held proper or not 
erroneous as general charge.—Hous- 
ton & T. C. Ry. Co. v. Stevenson, (Tex. 
Commn.App.) 29 S.W.(2d) 995 [aff 
(Civ.App.) 19 S.W.(2d) 207]; Gulf 
Production Co. v. Adams, (Tex.Civ. 
App.) 49 S.W.(2d) 889; Blumrosen y. 
Burke, (Tex.Civ.App.) 37. S.W.(2d) 
1070; Maryland Casualty Co. v. Bov- 
erie, (Tex.Civ.App.) 37 S.W.(2d) 310; 
Texas Employers’ Ins. Ass’n v. Sloan, 
(Tex.Civ.App.) 36 S.W.(2d) 319; Col- 
vard v. Goodwin, (Tex.Civ.App.) 24 S. 
W.(2d) 786; St. Louis Southwestern 
Ry. Co. of Texas v. Weathersbee, 
(Tex.Civ.App.) 22 S.W.(2d) 986; 
Duke v. City Nat. Bank of Forney, 
(Tex.Civ.App.) 16 S.W.(2d) 557; Tex- 
as Mexican Ry. Co. v. Canales, (Tex. 
Civ.App.) 299 S.W. 668; Thompson 
v. Shiflett, (Tex.Civ.App.) 267 S.W. 
1030; Equity Mut. Fire Ins. Co. v. 
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issues submitted on the rights of the parties;74 
and the better practice is to point out where the 


burden lies, and not on whom.7® 


placing the burden of proof as to a special issue 
on the wrong party has been held error.7® 
structions should be so framed as to leave the jury 
free to determine their verdict from the testimony,"? 
in submitting special questions, care should 
be taken in so framing them as to avoid prejudice 
to either party,*® and they should not be so marked 
that an inference prejudicial to either party may 
The givine of a correct 


and, 


be drawn therefrom.?® 


admonitory charge has been held proper.®°® 
tions which are confusing or misleading should not 
be given;! and an instruction submi tting eircum- 


Harrell, (Tex.Civ.App.) 247 S.W. 678; 
McAdoo v. McClure, (Tex.Civ.App.) 
232 S.W. 348 [mod on other grounds 
(Commn.App.) 243 S.W. 1080]. 

[b] Instruction held erroneous or 
properly refused.—Arkansas Fuel Oil 
Co. v. Connellee, (Tex.Civ.App.) 39S. 


W.(2d) 99; Texas Indemnity Ins. Co. 
v. Allison, (Tex.Civ.App.) W. 
(2d) 319; Texas Employers’ Ins. 


Ass’n v. Adcock, (Tex.Civ.App.) 27 S. 
W.(2d) 363; Texas & P. Ry. Co. v. 
Boaz, (Tex.Civ.App.) 22 SW. (3a) 492; 
Walsh v. Schingler, (Tex.Civ.App.) 
14 S.W.(2d) 872:: Morris v. Davis, 
(Tex.Civ.App.) 2 S.W.(2d) 109. 


74. Gilmer v. Graham, (Tex. 
Commn.App.) 52 S.W.(2d) 263 [rev 
26 S.W.(2d) 687]; Gulf, 


OULD.) 

Cc. & zy. Co. v. Houston, (Tex. 
Civ. App.) “45 SEW G2dy) PUT Ly Regester 
v. Lang, (Tex.Civ.App.) 33 S.W. (2a) 
230 [rev on other grounds (Commn. 
App.) 49 S.W.(2d) 715]; Ford v. 
Couch, (Tex.Civ.App.) 16 S.W.(2d) 
869; Jones v. Hester, (Tex.Civ.App.) 
16 S.W.(2d) 399; Linn Motor Co. v. 
Wilson, (Tex.Civ.App.) 14 S.W.(2d) 
867; Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, (Tex.Civ.App.) 
3 S.W.(2d) 106; Wootton v. Jones, 
(Tex.Civ.App.) 286 S.W. 680; Tarwa- 
ter v. Donley County State Bank, 
(Tex.Civ.App.) 277 S.W. 176; Sunlite 
Co., Manufacturers v. Justice, (Tex. 
Civ.App.) 257 S.W. 579. 


75. Reed v. Bates, (Tex.Civ.App.) 
32 S.W.(2d) 216; Stevenson v. Hous- 
ton & T.-C: R.°Co.; (Tex.Civ.App.) 19 
S.W.(2d) 207 [aff (Commn.App.) 29 
S.W.(2d) 995]; Missouri-Kansas-Tex- 
as R. Co. v. Thomason, (Tex.Civ. 
App.) 3 S.W.(2d) 106; 
Jones, (Tex.Civ.App.) 286 S.W. 680. 

[a] Form of instruction held prop- 
er.—In a case submitted on special 
issues, it is proper to charge in re- 
spect of the burden of proof that 
‘this case will be submitted to you 
upon special issues on questions 
which you will answer from the pre- 
ponderance of the evidence, that is 
the greater degree and weight of cred- 
ible testimony before you, without 
reference to the effect that your an- 
swers may have upon the judgment 
to be. rendered in this case.’”’ Sunlite 
Co., Manufacturers v. Justice, (Tex. 
Civ.App.) 257 S.W. 579. 


76. Walker v. Rogers, (Tex.Civ. 
App.) 10 S.W.(2d) 763; Missouri- 
Kansas-Texas R. Co. v. Thomason, 
(Tex.Civ.App.) 3 S.W.(2d) 106: 
Brown v. Weir, (Tex.Civ.App.) 293 S. 
W. 916; Western Onion Telegraph Co, 
v7. Taylor, (Tex.Civ.App.) 253 S.W. 
549. 


77. Owens v. Navarro County Levee 
Improvement Dist. No. 8, (Tex.Civ. 
App.) 281 S.W. 577 [certified ques- 
tions answered (Commn.App.) 280 S. 
W. 532]; Athanasiou v. Garton Toy 


Wootton v. 


TRIAL 


An instruction 


The in- 


Instrue- 


Co., 147 N.W. 22, 157 Wis. 280. 


78. Guinard vy. Knapp-Stout, etc., 
Co., 62 N.W. 625, 90 Wis. 123, 48 Am. 
S.R. 901 (holding that, in submitting 
the question as to whether defend- 
ant’s want of ordinary care was the 
cause of the injury, an instruction 
that, if the jury find lack of ordinary 
care on the part of defendant, they 
must answer “yes” is erroneous, as it 
withdraws the question as to wheth- 
er defendant’s negligence was the 
proximate cause of the injury). 


79. Conway v. Mitchell, 72 N.W. 
752, 97 Wis. 290. 


Standard y. Texas Pacific Coal 
& Oil Co., (Tex.Civ.App.) 47 S.W. 
(2d) 443. 

[a] Bimiting jury to pleadings.— 
The charge should limit the jury, in 
answering all issues, to the pleadings 
of the parties. Texas Hmployers’ 
Ins. Ass’n v. Martin, (Tex.Civ.App.) 
296 S.W. 639. 


{[b] Facts pertinent to issues.— 
The giving of an instruction to con- 
sider only facts pertinent to issues 
submitted has been held not error. 
Northern Texas Traction Co. v. Bry- 
an, (Tex.Civ.App.) 299 S.W. 325 [con- 
forming to answers to certified ques- 
tions (Commn.App.) 294 S.W. 527]. 


{c] Instructions held proper.—(1) 
Instructions that the jury have noth- 
ing to do with the question of recov- 
ery (Neanow v. Uttech, 1 N.W. 221, 
46 Wis. 581), (2) and that their find- 
ings have nothing to do with the ver- 
dict (McCormack v. Phillips, 34 N.W. 
39, 4 Dak. 506), are proper. (3) An 
instruction that the answers to the 
several questions shall be consistent 
with each other has been held not er- 
roneous. Hoppe v. Chicago, ete., R. 
Co:, 21 N.W. 227, 61 Wis. 357. 

81. Worden vy. Kroeger, (Tex. 
Commn.App.) 219 S.W. 1094 [rev 
cow. App.) 184 S.W. 583]; Texas & N. 


Yau C Om Wayeeleuses (Tex. Civ.App.) 
594 S.W. 978; Galveston, TLR Sons ean 
Ryie. COMAY, Anar ews, (Tex. Civ.App.) 


291 S.w. 590; Daniels ‘v. BpaeEh 
(Tex.Civ.App.) 233 S.W. 380. 


[a] Instruction held not errone- 
ous as confusing or misleading.— 
Magnolia Coca Cola Bottling Co. v. 
gordan, (Tex.Civ.App.) 47 S.W.(2d) 


82. Mehaffey v. Appalachian Const. 
Co. 140" SB 716; 194 INCL. tal: 


83. Morris v. Davis, (Tex.Civ.App.) 
3 S.W.(2d) 109; Grimm v. Williams, 
(Tex.Civ.App.) 200 S.W. 1119; Calvin 
v. Neel, (Tex.Civ.App.) 191 Sw. nial, 
84 Guse v. Power & Mining Ma- 
gers Co., 189 N.W. 195, 151 Wis. 


85. 


Becker v. West Side Dye 
Works, 


UTE NOW 5) S005 0 re) Val ean be 
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stances for affirmative answer to three issues and 
negative answer to one only is subject to excep- 
tion,®? and a charge not containing a request for 
the submission of a special issue, nor containing any 
reference to, or instructions, to guide the jury in 
answering, any particular issue submitted has been 
held properly refused.®? 
applicable to the questions to which they are di- 
rected’* and should be submitted in immediate con- 
nection with the question to which they relate.** 
It has been held error to instruct the jury, either 
expressly or by necessary implication, as to the 
effect of particular answers on the ultimate right 
or liability of either party ;*¢ 
struction is not erroneous merely because an intel- 


The instructions must be 


but a general in- 


Wis. 201; McDermott v. Jackson, 78 
N.W. 598, 102 Wis. 419. 


[a] Failure to do so has been held 
to constitute fatal error when it ap- 
pears that the jury were misled 
thereby; but not otherwise. Bande- 
rob v. Wisconsin Cent. R. Co., 113 N. 
W. 738, 133 Wis. 249. 


{b] Explanations and definitions 
should be so worded that the jury 
can readily ascertain to which spe- 
cial issue such explanations and defi- 
nitions apply. Wichita Falls, Ranger 
& Fort Worth Ry. Co. v. Combs, (Tex. 
Commn.App.) 268 S.W. 447 [aff (Civ. 
App.) 250 S.W. 714]. 


86. Huether v. McCaull-Dinsmore 
Co., 204 N.W. 614, 52 N.D. 721; Asch 
v. Washburn Lignite Coal G€o., 186 N. 
W. 757, 48 N.D. 734; Daniels v. Payne, 
182 N.W. 1010, 48 N.D. 60; Morrison 
v. Lee, 102 N.W. 223, 13 N.D. 591; 
In re Fleming’s Estate, 173 N.W. 836, 
42 S.D. 193; Humble Oil & Refining 
Co. v. McLean, (Tex.Commn.App.) 280 
S.W. 557 [rev (Civ.App.) 268 S.W. 
M91s~ S Roberts ave “kin eter Chex Civs 
App.) 49 S.W.(2d) 991; Panhandle & 
S. F. Ry. Co. of Texas v. Sedberry, 
(Tex.Civ.App.) 46 S.W.(2d) 719; Mc- 
Daniel v. Morrison, (Tex.Civ.App.) 42 
S.W.(2d) 454; Texas Indemnity Ins. 
Co. v. Davis, (Tex.Civ.App.) 32 S.W. 
(2d) 240; Morris v. Davis, (Tex.Civ. 
App.) 3 S.W.(2d) 109; Quanah, A. & 
P. Ry. Co. v. Hogland, (Tex.Civ.App.) 
297 SOW..)76hss -Gulfiv Cw. & $S.. Bey, 
Co. v. Saunders, (Tex.Civ.App.) 295 S. 
W. 283; Wichita Falls, R. & F. Co. v. 
Mendoza, (Tex.Civ.App.) 240 S.W. 
570; Hovey v. See, (Tex.Civ.App.) 191 
S.W. 606; Beach v. Gehl, 235 N.W. 
778, 204 Wis. 367; Athanasiou v. Gar- 
ton Toy Co., 147 N.W. 22, 157 Wis. 
280; Banderob v. Wisconsin Cent. R. 
Co., 1138 N.W. 738, 133 Wis. 249; Lyt- 
tle v. Goldberg, 111 N.W. 718, 1381 
Wis. 618; Howard v. Beldenville L. 
Co., 108 N.W. 48, 129 Wis. 98; Meyer 
v. Home Ins. Co., 106 N.W. 1087, 127 
Wis. 293; Van De Bogart v. Mari- 
nette, ete., Paper Co., 106 N.W. 805, 
127 Wis. 104; Lyon v. Grand Rapids, 
99 N.W. 311, 121 Wis. 609; Gutzman 
v. Clancy, 90 N.W. 1081, 114 Wis. 589, 
68 L.R.A. 744; Patnode v. Westen- 
haver, 90 N.W.. 467, 114 Wis. 460; 
Cullen v. Hanisch, 89 N.W. 900, 114 
Wis. 24; Gerrard v. La Crosse City 
R. Co. 89) NW. 125,423 Wis’ 258) 57 
L.R.A. 465; Byington v. Merrill, 88 
NowWii26,01 12 D Wish 220" Bantlott avs 
Collins, 85 N.W. 703, 109 Wis. 477, 
83 Am.S.R. 928; Sheppard v. Rosen- 
krans, 85 N.W. 199, 109 Wis. -58, 83 
Am.S.R. 886; Musbach v. Wisconsin 
Chair Co., 84 N.W. 36, 108 Wis. 57; 
Rhyner v. Menasha, 83 N.W. 303, 107 
Wis. 201; New Home Sewing Mach. 
Co. v. Simon, 80 N.W. 71, 104 Wis. 
120; Schaidler v. Chicago, ete, R. 
Co., 78 N.W. 732, mnt Wis. 564; Ward 
Co., 78 N.W. 442, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ligent juror may infer from it the effect of his 
answer to the special questions on the final result.87 
It has been held improper to give a charge group- 
ing the facts and predicating relief on belief of the 
Under the rule that, when special is- 
sues are submitted, a general verdict is unauthor- 
ized,8® it is error to instruct the jury to return a 
general verdict,°° and requested instructions eall- 
ing for a general verdict are properly refused.°? 
An instruction not to answer certain questions if 
other questions are answered in a certain way is 
not erroneous,” nor is it objectionable as in effect in- 
structing the jury as to the effect of their findings,®* 
although, where such other issue or question was 
not adequately covered by the issues submitted, 
such an instruction has been held erroneous.®* 
instruction informing the jury which party had re- 
quested that the cause be submitted on special is- 


evidence.8$8 


102 Wis. 215; Worachek v. New Den- 
mark Mut. Home F. Ins. Co., 78 N.W. 
165, 102 Wis. 81; Kohler v. West Side 
R. Co., 74 N.W. 568, 99 Wis. 33; Con- 
way v. Mitchell, 72 N.W. 752, 97 Wis. 
290. See also Faville v. Robinson, 
(Tex.Civ.App.) 201 S.W. 1061 (holding 
it improper, but not fatal error, to 
inform the jury, after retirement, of 
the legal results of their answers, 
where the jury could not help but 
know the effect of their answers). 


“By its requested charge appellant 
advised the jury of the effect of its 
answers on the ultimate disposition 
of the case, which in most cases is 
improper, and within itself sufficient 
to condemn the charge. It might be 
said that any charge of the trial 
court directing the jury’s attention to 
a special issue and advising them 
what effect its answer would have 
on the ultimate disposition of the 
ease would be subject to exception.” 
Gulf, C. & S. F. Ry. Co. v. Saunders, 
(Tex.Civ.App.) 295 S.W. 283, 287. 


fa] Destroys effect of submission. 
—A charge in connection with the 
submission of a case on speciad is- 
sues, by indicating to the jury the ef- 
fect of their findings on certain is- 
sues, destroys the effect and amounts 
to a denial of such a submission of 
the case. Wichita Falls, R. & F. W. 
R. Co. v. Mendoza, (Tex.Civ.App.) 240 
S.W. 570. 


{b] Instructions not objection- 
able to rule.—(1) An instruction in 
an action by an employee for injuries 
caused by being caught by an un- 
guarded shafting, that the law re- 
quires the employer securely to 
guard shaftings so located as to be 
dangerous to employees, and, if the 
shafting was so located as to be dan- 
gerous to the employee at the time 
of the injury, the jury should find 
that the place furnished by the em- 
ployer to the employee in which to do 
his work was not reasonably safe, 
was not objectionable, as stating to 
the jury the effect of their answer. 
Walker v. Simmons Mfg. Co., 111 N. 
W. 694, 131 Wis. 542. (2) An instruc- 
tion to decide a question in plaintiff’s 
favor, if the jury find his contention 
as to a particular fact right, while 
subject to criticism, is not fatal er- 
ror as it does not go so far as to in- 
form the jury of the effect of its an- 
swer on the ultimate right of either 
party to recover. Wankowski_ v. 
Crivitz Pulp, ete., Co., 118 N.W.: 643, 
137 Wis. 123. (3) An instruction de- 
claring the effect of negligence or 
contributory negligence on a ques- 
tion of liability for -personal injuries 
is not fatal error where the jury are 
told that they are not to consider the 
effect of their answers on the final 


TRIAL 


facts.°8 


An 


been held error 


result. Chopin v. Badger Paper Co., 
53 N.W. 452, 83 Wis. 192. 


[ec] Facts essential to recovery.— 
(1) Where a case is submitted on spe- 
cial issues, the jury are not concerned 
with what facts are essential to en- 
title plaintiff to recover, and the 
trial court should not suggest to the 
jury facts necessary for plaintiff to 
recover (McDaniel v. Morrison, (Tex. 
Civ.App.) 42 S.W.(2d4) 454), (2) al- 
though an instruction informing the 
jury of the facts required to be found 
to entitle a plaintiff to recover has 
been held not erroneous. (J. M. Guffey 
Petroleum Co. v. Dinwiddie, (Tex.Civ. 
App.) 182 S.W. 444; Texarkana & Ft. 
S. Ry. Co. v. Casey, (Tex.Civ.App.) 
172 S.W. 729). 


[d] Reading pleadings, stating the 
issues of fact, the contentions of the 
respéctive parties with reference 
thereto, and reading. the statutory 
law on which plaintiff relies has been 
held to constitute error. Daniels v. 
Payne, 182 N.W. 1010, 48 N.D. 60. 


87. Illinois Steel Co. v. Paczocha, 
119 N.W. 550, 139 Wis. 23; Banderob 
v. Wisconsin Cent. R. Co., 113 N.W. 
738, 133 Wis. 249; Alft v. Clinton- 
ville, 205: IN. Wil: 4661,,0126) SWiss 98384; 
Walker v. Ontario, 95 N.W. 1086, 118 
Wis. 564; Baumann y. C. Reiss Coal 
Cos) 95. sINOW.. 291319; SATS8a> WAS 13805 
Schroeder v. Wisconsin Cent. R. Co., 
OS INAV) 88 te a WAU Soe VLA I Se. 
McCormick Harvesting Mach. Co., 84 
N.W. 18, 108 Wis. 81, 51 L.R.A.’ 906; 
Baxter v. Chicago, etc., R. Co., 80 N. 
W. 644, 104 Wis. 307; Bauer v. Rich- 
ter, 79 N.W. 404, 103 Wis. 412; Reed 
v. Madison, 56 N.W. 182, 85 Wis. 667; 
Chopin v. Badger Paper Co.,.53 N.W. 
452, 83 Wis. 192. 


88. Jones v. Balsley, 69 S.E. 827, 
154 N.C. 61; Baker v. Brem, 9 S.E. 
629, 103 N.C. 72, 4 L.R.A. 370; Farrell 
v. Richmond & D. R..Co., 9 S.B. 302, 
102 N.C. 390, 3 L.R.A. 647, 11 Am.S.R. 
760; Fort Worth & -D. C. Ry, Co. 'v. 
Amason, (Tex.Commn.App.) 276 S.W. 
162; Jordan v. El Paso Electric Ry. 
Co., (Tex.Civ.App.) 227 S.W. 1117. 


89. See infra § 920. 


90. Toler ‘vy. Keiher, 81 Ind. 383; 
Dwyer v. Kaltayer, 5 S.W. 75, 68 Tex. 
554; Houston & T. C. R. Co. v. Strib- 
ling, (Tex.Civ.App.) 293 S.W. 890; 
Houston Lighting & Power Co. v. 
Daily, (Tex.Civ. App.) DOS AW Sul 
Bridgeport Coal Co. v. Wise County 
Goes Co., 99 S.W. 409, 44 Tex.Civ.App. 

91. Houston Oil Co. of Texas v. 
Choate, (Tex.Commn.App.) 232 S.W. 
285 [aff (Civ.App.) 215 S.W. 118]; 
Galveston, i. <é&) S. A. Ry. Co. wy. 
Ford, (Tex.Civ.App.) 275 S.w. 463; 
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sues has been held not erroneous.?® 


[§ 639] 20. Submission of Special Issues or In- 
terrogatories in Connection with General Verdict.°® 
Where special issues or interrogatories are submit- 
ted to the jury to be answered in connection with 
a general verdict, the court may explain the spe- 
cial interrogatories and instruct the jury as to the 
law applicable to them,®? but it should exercise cau-_ 
tion not to express an opinion as to controverted 
The court should not specifically point 
out particular instructions favorable to a party,®® 
but should indicate that all instructions on the 
subject should be considered.+ 
authority to the contrary,? it has been held that 
it is error for the court to instruct the jury as to 
the legal effect of their answers® and that such re- 
quested instructions are properly refused.* » 


Although there is 


It has 
to charge the jury to make their 


Pullman Co. v. McGowan, (Tex.Civ. 
App.) 210 S.W. 842; Lasater v. Lopez, 
(Civ.App.) 202 S.W. 1039 [aff 217 S. 
W. 3738, 110 Tex. 179]; Eureka Ice 
Co. v. Buckloo, (Tex.Civ.App.) 188 S. 
W. 510; International & G. N. Ry. 
Ae v. Reek, (Tex.Civ.App.) 179 S.W. 


92. Young v. Southern Ry. Co., 72 
S.Eo 835, 157 =N: Co 745 "Standarday, 
Texas Pacific Coal & Oil Co., (Tex. 
Civ.App.) 47 S.W.(2d) 443; Stedman 
Fruit Co. v. Smith, (Tex.Civ.App.) 45 
S.W.(2d) 804; Ineeda Laundry v. 
Newton, (Tex. Civ. App.) 33 pbc 
208; Millerman v. Houston & T:.' 

Rae Co,- Clex. CivsAppoeal sw (2a) 
897; Texas Employers’ Ins. Ass’n v. 
Heuer, (Tex.Civ.App.) 10 S.W.(2d) 
756; Standard Acc. Ins. Co. v. Wil- 
liams, (Tex.Civ.App.) 4 S.W.(2d) 1023; 
Northern Texas Traction Co. v. Wood? 
all, (Tex.Civ.App.) 294 S.W. 873 [rev 
on other grounds (Commn.App.) 299 
S.W. 220]; Young v. Harvison, (Tex. 
Civ.App.) 283 S.W. 687; Houston, E. & 
W. TP eRy. Con “ve Houshe) Chex ine 
App.) 260 S.W. 233; Lambert v. Lan- 
caster, (Tex.Civ.App.) 259 S.W. 270; 
Great Southern Life Ins. Co. v. Dolan, 
(Tex.Civ.App.) 239 S.W. 236 [rev on 
other grounds (Cammn.App.) 262 S.W. 
475]; Sicard v. Albenberg Co., 118 N. 
W. 179, 136 Wis. 622; Chopin v. Badg- 
Sh Reet Co., 53 N.W. 452, 83 Wis. 


93. Northern Texas Traction Co. 
v. Bryan, (Tex.Civ.App.) 299 S.W. 
825 [conforming to answers to certi- 
fied questions (Commn.App.) 294 S.W. 
Dakss 1 eCe ORs yr Parks» |\GraingGontav. 
Gwynn, (Tex.Civ.App.) 265 S.W. 1071. 

Instructing jury as to effect of 
their auswers aS error see supra text 
and note 86. 


94. Trice v. Bridgewater, (Tex.Civ. 
App.) 51 S.W.(2d) 797. 

95. International & G. N. Ry. Co. 
v. Reek, (Tex.Civ.App.) 179 S.W. 699. 

96. Special interrogatories and 
he A generally see infra §§ 918-— 

97. Snyder v. Eriksen, 198 P. 1080, 
109 Kan. 314. 


98. Snyder v. Hriksen, supra. 


99. Larson v. Thoma, 121 N.W. 
1059, 143 Iowa 338. 
T arson’ v. ‘Thoma, 121) New. 


1059, 143 Iowa 338. 


2. Smith v. Rhode Island Co., 98 
APL SO. RL Ge 


3. Walsh v. J. R. Thomas’ Sons, 
110 nie 454, 91 Ohio St. 210. 


4 Sheldon v. Western Union Tel. 
Co., 4 N.Y.S. 526 [aff 24 N.E. 1099, 121 
N. Y, 697]. 
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special findings conform to their general verdict,® 
or that such special findings should be consistent 
with each other,® or to instruct the jury as to what 
answers would be consistent or inconsistent with 
a general verdict in favor of either party.’ 
instruction that the jury must answer the questions 
submitted is not erroneous;® nor is it erroncous, 
as inducing the jury to find a certain way, to sub- 
mit interrogatories with directions to answer them 


TRIAL 


An 


such finding.14 


only in ease the general verdict should be for plain- 


tiff.® 


on a general verdict.'° 


5. Conn.—Baldwin v. City of Nor- 
walk, 112 A. 660, 96 Conn. 1. 

Kan.—Thornton v. Franse, 12 P. 
(2d) 728, 135 Kan. 782; Coffeyville 
Vitrified Brick Co. v. Zimmerman, 60 
P. 1064, 61 Kan. 750; Kilpatrick-Koch 
Dry-Goods Co. v. Kahn, 36 P. 327, 53 
Kan. 274. i 

Mich.—Holman vy. Cole, 218 N.W. 
795, 242 Mich. 402; Mechanics’ Bank 
v. Barnes, 49 N.W. 475, 86 Mich. 632; 
Cole v. Boyd; 10 N.W. 124, 47 Mich. 
98. 

Ohio.—Walsh v. J. R. Thomas’ 
Sons, 110 N.EB. 454, 91 Ohio St. 210; 
Cleveland, ete., R. Co. v. Sivey, 27 
Ohio Cir.Ct. 248. 


Okl.—Lamb v. Ulrich, 221 P. 741, 94 
Okl. 240. 

See also Capital City Bank v. 
Wakefield, 48 N.W. 1059, 83 Iowa 46; 
Des Moines, etc., Land, etc., Co. v. 
Polk County Homestead, etc., Co., 45 
N.W. 773, 82 Iowa 663 (holding cau- 
tionary instructions to the jury, that 
they should be careful that their an- 
swers are in harmony with and sup- 


port their general verdict, not er- 
roneous). 
[a] Instructions as to framing 


such answers have. been held to con- 
stitute error. Holman vy. Cole, 218 
N.W. 795, 242 Mich. 402. 


[b] Instructions held not errone- 
ous.—(1) In general. Baldwin v. City 
of Norwalk, 112 A. 660, 96 Conn. 1. 
(2) Instruction that it is very im- 
portant that the questions that you 
are asked to answer be answered so 
that they correspond with your other 
verdict. Germaine v. Muskegon, 63 
N.W. 78, 105 Mich. 213. 


Power to find specially or to re- 
quire gevocial findings see infra §§ 
Oto BOZO. 


6. St. Louis, etc.. R. Co. v. Bur- 
rows, 61 P. 439, 62 Kan. 89; Coffey- 
ville Vitrified Brick Co. v. Zimmer- 
man, 60 P. 1064, 61 Kan. 750; Walsh 
v. J. R. Thomas’ Sons, 110 N.E. 454, 
91 Ohio St. 210; Lamb v. Ulrich, 221 
P. 741, 94 Okl. 240. 


7, Taylor v. Davarn, 157 N.W. 572, 
191 Mich. 243; Beecher v. Galvin, 39 
N.W. 469, 71 Mich. 391; Coats v. Stan- 
ton, 62 N.W. 619, 90 Wis. 130; Ryan 
v. Rockford Ins. Co., 46 N.W. 885, 
77 Wis. 611. 


8. Stevens v. Beardsley, 96 
571, 1384 Mich. 506. 


9. Saunders v. Atchison, T. & S. FB. 
Ry. Co, 119 P. 552; 86 Kan, 56, 


10. S. W. Little Coal Co. v. O’Brien, 


N.W. 


It has been held proper to instruct, when 
requested, that the jury may consider and answer 
the interrogatories either before or after agreement 
Unless there is evidence 
from which the facts may be found,!? it is not 
error to instruct that, if evidence is lacking, or if 
there is insufficient evidence worthy of credence, 
the proper answer to special questions would be 


misleading.*§ 


Le N.B. 465, 114 N.E. 96, 63 Ind.App. 
04. 

11. Bowman v. Coyle, 260 P. 643, 
124 Kan. 492. 

12. Meek v. Wheeler, Kelly & Hag- 
ny. Inv. Co:, 2519P.) 184, 122) Kan. 69: 


13. Altoona State Bank v. Hart, 
108 P. 818, 82 Kan. 398. 


14. McAuliffe v. New York Cent. 
i Hy RR Con) BAS Neyess Ons) ale 
App.Div. 597 (instruction held prop- 
erly refused). 


15. Duty to instruct as to deter- 
mination of amount of recovery see 
supra § 557. 

Form and requisites of instructions 
be to damages see Damages §§ 364- 

76. 


Instructions as to measure of dam- 
ages for breach of coutract see Con- 
tracts § 1030. 


16. See cases infra this note. 


[a] Instructions held proper or 
not erroneous.—Keene y. Kelley, 49 
F.(2d) 874; New York Life Ins. Co. 
v. Pater, 17 F.(2d) 963; Birmingham 
Electric Co. v. Mealing, 108 So. 511, 
214 Ala. 597 (as pretermitting right 
to even nominal damages); Union 
Marine Ins. Co. v. Charlie’s Transfer 
Co., 65 So. 78, 186 Ala. 443; Southern 
States Co. v. Long, 73 So. 148, 15 Ala. 
App. 286 (as ignoring right to nom- 
inal damages); Miles v. Rosenthal, 
266 P. 320, 90 Cal.App. 390 (as limit- 
ing jury to consideration of injury 
to business); Cleveland, C., C. & St. 
I Ry. Co. Vv. ‘Rudy,) 89 wNeE. Soles 173 
Ind. 181 (as ignoring an element of 
damageés sued for); Nagel v. Meier, 
(Iowa) 155 N.W. 813; Louisville & N. 
R. Co, v. Muncey, 1%) Siw.(2d). 422, 
229 Ky. 538; Hendler Creamery Co. v. 
Miller, 1388 A. 1, 153 Md. 264; Lewel- 
len v. Haynie, (Mo.) 287 S.W. 634 
(as not advising that allowance of 
punitive damages is discretionary) ; 
Gheens v. Brandt, (Mo.App.) 261 S.W. 
694 (authorizing interest from date 
demand for payment was made); 
Disbennett v. Hoffman, (Mo.App.) 252 
S.W. 978 (as not requiring finding as 
to reasonable value of services); Mc- 
Donald v. Benton Hotel Co., (Mo. 
App.) 247 S.W. 228; Moore v. Mc- 
Haney, 178 S.W. 258, 191 Mo.App. 686 
(instruction computing the interest); 
Borgeas v. Oregon Short Line R. Co., 
236 P. 1069, 73 Mont. 407 (as not con- 
sidering limited liability under con- 
tract); Coppola v. Grande, 96 A. 67, 
88 N.J.Law 324; Anderson y. Atlan- 
tic City)Gas ‘Co., 145 “A. 288) 7) Nid. 
Misc. 297 (requiring determination of 
amount of recovery if verdict is for 


that the jury did not know.?? 
submitted by a defendant contained a recital that 
the defendant requests the court to submit to the 
jury the following questions, a statement by the 
court that the special questions were submitted by 
the defendant has been’ held not objectionable.** 
An instruction requesting a special finding should 
present with sufficient concreteness the form for 


[§ 640] 21. Amount of Recovery.15 
relating to the amount of recovery must be cor- 
rect!® but not too broad,17 and not confusing or 
The 
framed as to allow the jury to assess damages with- 
out regard to the evidence in the case,'*® or to assess 
damages on evidence not admitted for the purpose 
of showing the damages sustained,”° or to assess 


[§§ 639-640 


Where question's 


Instructions 


instructions must not be so 


plaintiff); Strunks v. Payne, 114 S.E. 
840, 184 N.C. 582 (omitting essential 
element of measure of damages under 
death statute); Gambier v. Kimball, 
85 S.E. 3, 168 N.C. 642 (as permitting 
the jury to compromise the matters 
in controversy); Windle v. Davis, 118 
Al 503, 275 Par 23 (Cas leaving jury 
without guide to determine present 
value of future damages); Mediros v. 
Arter, 129 A. 602, 47 R.I. 35 (action 
for conversion); Northern Texas 
Traetion™Co.° vs Woodall o(fexCiv,. 
App.) 294 S.W. 873 [rev on other 
grounds (Commn.App.) 299 S.W. 220] 
(excluding attorney’s fees and costs 
of litigation from jury); Melton v. 
Manning, (Tex.Civ.App.) 216 S.W. 488 
(submitting different items of dam- 
age conjunctively in main charge); 
Galveston, H. & S. A. Ry. Co. v. State, 
(Civ.App.) 194 S.W. 462 [rev on other 
grounds 216 S.W..393, reh den 218 S.W. 
361, 110 Tex. 128] (as inducing a com- 
promise); Venable v. Gulf Taxi Line, 
141 S.E. 622, 105 W.Va. 156; Cochran 
v. Craig, 106 S.E. 633, 88 W.Va. 281 
(as authorizing jury to ignore de- 
fendant’s claim); Spear v. Sweeney, 
60 N.W. 1060, 88 Wis. 545 (instruc- 
tion that plaintiff’s damages are ei- 
ther very severe or that he has been 
shamming, and that it is for the jury 
to determine which of these things is 
true). See also Stewart v. Illinois 
Cent. R. Co., 201 111.App. 187. 


[b] _Instructions held erroneous or 
properly refused.—Birmingham Ry., 
Light & Power Co. v. Smith, 69 So. 
910, 14 Ala.App. 264 (instruction that 
jury, in their sound “discretion,” may 
return a verdict); Northeast Lumber 
Co. v. Harris, 295 S.W. 455, 220 Ky. 
454; Wilson v. Wilson, 130 S.B. 834, 
190 N.C. 819; Bonnett-Brown Sales 
Service Co. v. Denison Morning Ga- 
zette, (Tex.Civ.App.) 201 S.W. 1044. 


17. Shires v. Boggess, 77 S.E. 542, 
72 W.Va. 109. 


18. See cases infra this note. 


{a] Instruction held confusing or 
mnisleading.—Porth v. Cadillac Motor 
Car Co., 165 N.W. 698, 198 Mich. 501: 
Blackmer & Post Pipe Co. v. Mobile 
& O; Ro Cos4 1bl Sw. 164— 168 aro. 
App. 22; Otto v. Milwaukee North- 
em Ry. Co., 184 N.W. 157, 148 Wis. 


_ [b] Instruction held not mislead- 
itera v. Austin, 107 A. 540, 135 


19. St. Louis Southwestern Ry. 
Co. v. Aydelott, 194 S.W. 873, 128 
Ark. 479. 

20. 


Melcher v. Beeler, 110 P. 181 
48 Colo. 233, 139 Am.S.R. 273. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 640-641] 


damages on evidence furnishing an incorrect basis 
for their assessment.?1_ It has been held not. error 
for the court to submit to the jury a calculation 
by it as to the amount of damages where it states 
that such calculation is not binding on the jury.?? 
Although it has been held error for the trial judge 
to charge as to the amount claimed by plaintiff,2° 
instructions have been held proper which limit 
the amount of recovery to the amount claimed in 
the declaration,?# and instructions which do not 
so limit the jury are properly refused.?5 

[§ 641] 22. Instructions as to Duties of Jury.?° 
It is proper for the court to give purely cautionary 
instructions to the jury,?? provided they are cor- 
rect?§ and not misleading.?® However, it has been 
held that lengthy cautionary instructions should 
not be given,®® and that the instructions should 
definitely advise the jury as to their duty,?! and 
should be so framed as not improperly to influence 
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does not by any instruction given intend to instruct 
or indicate to the jury how they should find any 
question of fact,?? and to charge that the jury should 
consider all the evidence in determining a fact in 
issue** and that the jury should not speculate or 
guess as to matters in issue.?> Go, too, it is proper 
to enumerate the ultimate facts necessary to be 
found before the jury can render a verdict for 
plaintiff,?® and to direct the attention of the jury 
to the importance of the case,*7 and to instruct 
that the entire charge, written and oral, should 
be taken and construed together.28 In an automo- 
bile collision case, it has been held not error for 
the court to instruct the jury that if they found 
for plaintiff, they need not consider the defendant’s 
counterclaim.?® Although an instruction telling the 
jury that a mistake of law may be corrected by 
the court while a mistake in a finding of fact can- 
not be corrected has been held not improper,*® 
such an instruction has also been held improper as 


the jury.3? 


21. Stewart v. Swartz, 106 N.E. 


719, 57 Ind.App. 249. 


22. Williams v. Crosby Lumber 
CoLl24°S'E~ 800, LES N.C. 9283 Curry 
vy. Curry, (Pai) 11 A. 198) See: also 


Derby v. Gallup, 5 Minn. 119 (holding 
such an instruction to be of question- 
able propriety). 


23. Vivian v. Challenger, 45 Pa. 
Super. 1 

24, Fritzinger v. Ahrens, 151 Ill. 
App. 396; Louisville & N. R. Co. v. 


Engleman’s Adm’x, 141 S.W. 374, 146 
Ky. 19; Hamilton v. Standard Oil Co. 


of Indiana, 19 S.W.(2d) 679, 323 Mo. 


531; Harris v. Metropolitan “St. Ry. 
Co., 153 S.W. 1067, 168 Mo.App. 336. 
See also Marshall v. Illinois Cent. 
R. Co., 207 Ill.App. 619. 

[a] Failure to state to jury, in an 
instruction limiting the amount of 
recovery, that such amount was the 
amount claimed in the petition has 
been held not to constitute error. 
Louisville & N. R. Co. v. Engleman’s 
Adm’x, 141 S.W. 374, 146 Ky. 19. 


25. Selden v. Sampsell, 153 Ill. 
App. 278. 

26. Duty to give see supra §§ 558, 
559. 


Instructions as to application of 
personal knowledge of jurors see in- 
fra §§ 675-677. 

27. Barbour v. Attna Life Ins. Co., 
224 Ill.App. 312; Hovedsgaard v. 
Grand Rapids Store Equipment Cor- 
poration, 5 P.(2d) 86, 438 Or. 39; 
Reed v. Bates, (Tex.Civ.App.) 32 S.W. 
(ZA)A2163" St; Louis, SS... &) TT. Ry. 
Co. v. Allen, (Tex.Civ.App.) 296 S.W. 
950. - 

28. See cases infra this note. 

{a] Instructions held proper or 
' not erroneous.—-(1) An instruction 
that the jury were not to understand 
that they were to give damages sim- 
ply because the court instructed on 
the measure of damages is proper. 
Grover v. Morrison, 190 P. 1078, 47 
Cal.App. 521. (2) A charge that ‘‘You 
are the sole judges of the facts and 
the law as given in charge by the 
eourt” tis not objectionable on the 
ground that, in effect, it says to the 
jury that they were the judges of the 
law aS well as the facts, since the 
language fairly implies that the jury 
are to take the law as given to them 
by the court in the charge. Hast Ten- 
nessee, V. & G. R. Co. v. Fain, 12 Lea 
(Tenn.) 35. (8) An instruction that 
the jury in adopting the theory of 
plaintiff should be governed by plain- 


It is proper to instruct that the court 


tiff’s instructions, and in adopting 
the theory of defendant should be 
governed by defendant’s instructions, 
is proper. Arkansas Lumber & Con- 
tractors’ Supply Co. v. Benson, 123 S. 
W. 367, 92 Ark. 392. (4) A charge 
that court’s statement of parties’ con- 
tentions is’ not binding on jury, who 
might consider pleadings, although 
not as evidence, is proper. Holly v. 
Whitehurst, 138 S.E. 231, 164 Ga. 265. 
(5) The clause of an instruction, ‘““You 
are not to set yourselves up as a 
board of arbitration, or take money 
from one party and give it to the oth- 
er, just because you can, or because 
you think you can,” does not render 
erroneous an instruction cautioning 
the jury, as directed by Lord L. § 868, 
to the effect that they must arrive 
at their verdict from the evidence 
produced at the trial and the law giv- 
en by the court. Peterson v. Bogner, 
117 PB: 1305, 59 Or. 555. * (6) It has been 
held not error to charge that the jury 
need not concern themselves about 
a decision of the supreme court on 
review of interlocutory judgment, but 
should take the facts of the case be- 
fore them and apply the law given 
them by,the court. Georgia Ry. & 
Power Co. v. Head, 116 S.E. 620, 155 
Ga esite (7) A charge that jury 
should take case under evidence as 
submitted, and determine whether 
plaintiff was entitled to recover as 
matter of law under evidence and 
facts as they found them, has been 
held not error. Shirley v. Porter, 134 
S.E. 820,» 36 Ga.App. 33. (8)° An in- 
struction in will case that case most- 
ly rested on evidence of which jury 
were sole judges has been held not 
error. Goethe v. Browning, 143 S.E. 
862, 146 S.C. 7. (9) An instruction 
directing the jury to “do the best 
you can, according to all the evidence 
that has been introduced,” has been 
held not subject to the objection that 
it permitted tthe jury to indulge in 
speculation in reaching a_ verdict. 
Duncan Lumber Co. v. Willapa Lum- 
Pe Co. '82 P1725 183 P.7476,.93-Ors 


[b] Instructions held erroneous or 
properly refused.—(1) An instruction 
which encourages the jury to reject 
testimony properly in the case and 
to ignore other pertinent instructions 
is erroneous. Nilsson vy. Martinson, 
130 BP. 106, 72 Wash. 286. (2) An 
instruction that jury should first de- 
termine whether defendant was lia- 
ble, without considering extent of 
plaintiff's injury, and warning against 
passion and prejudice, has been held 


erroneous as not on duty of jury on 
whole case. Unterlachner v. Wells, 
(Mo.) 278 S.W. 79. (3) An instruc- 
tion containing argument and advice 
to jury is properly refused. Wunder- 
lich v. Holt, 283 P. 423, 86 Mont. 260. 
(4) An instruction which permits the 
jurors to disregard what they may 
consider artificial or finespun rules 
and to substitute their natural infor- 
mation for rules of law given in other 
instructions is erroneous. Hinkley v. 
International Harvester Co. of Amer- 
iea, 230 Ill.App. 379. 

29. See cases infra this note. 

[a] Instructions held not mislead- 
ing.—(1) In general. Frink v. Am- 
stadt, 201 Ill.App. 419; Hoodenpyle 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 286 S.W. 913. (2) Instruction 
that jury were exclusive judges of 
facts and credibility of witnesses, but 
not judges of the law. Dickinson v. 
Vets (Tex.Civ.App.) 39 S.W.(2d) 

30. Nelon v. Nelon, 284 S.W. 748, 
171 Ark. 505. 

31. Kingan & Co. v. Clements, 110 
N.E. 66, 184 Ind. 213 (holding an in- 
instruction that the jury “would be 


.at liberty” to find a certain fact was 


not objectionable as not sufficiently 
indicating the duty of the jury). 

s2. Thompson v. Kelsey, 68 S.E. 
518, 8 Ga.App. 23. 


33. Marchese v. Aurora, E. & C. 
R. Co., 156 Ill.App. 267. 


34. Central of Georgia Ry. Co. v. 
Stiles, 76 S.H. 570, 139 Ga. 49; Leete 
v. Hays, 233 N.W. 481, 211 Iowa 379. 
See also Benson v. Chicago City Ry. 
Co., 208 Ill.App. 613. 

35. Holmes v. Protected Home Cir- 
cle, 204 S.W. 202, 199 Mo.App. 528. 
See also Pedroni v. Illinois Third 
Vein Coal Co., 205 Ill.App. 119. 


36. Lowry v. Fidelity-Phenix Fire 
rev Co, 272 S.W. 79, 219 Mo.App. 


37. Anthony v. Cass County Home 
Telephone Co., 130 N.W. 659, 165 
Mich. 388; Walker v. Walker, 65 S.E. 
923, 151 N.C. 164; Rhodes v. Granby 
Cotton Mills, 68 S.E. 824, 87 S.C. 18. 

38. Birmingham Ry., Light & Pow- 
Soares v. Jackson, 73 So. 627, 198 Ala. 


39. Albert v. Maher Bros. Transfer 
Co., (Iowa) 243 N.W. 561. 

40. Byrd v. Grace, 158 S.E. 457, 43 
Ga.App. 255; Reynolds v. New Cen- 
ERE Mining Co., 133 P. 844, 90 Kan. 
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tempting the jury to disregard the evidence and 
Instructions warning against 
the influence of bias or prejudice must fairly state 
the rule,*2 and, since the jury have no right to 
speculate on whether insurance exists, it has been 
held not error to instruct that no insurance com- 


find a certain way.* 


pany was interested in the case.*% 
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structions which preclude the disagreement of the 
jury,*® or which tend unduly to hasten the jury 
in the consideration of a case, 
instruction telling the jury that, if they should find 
for one of the parties, their work would be short 
and easy should not be given.*® 


47 


are erroneous. An 


An instruction 


that a quotient verdict should not be used is prop- 


er.*? 


Agreeing on verdict. Instructions which suggest 


or tend toward causing a disagreement are errone- 
On the other hand, while the court may 
describe the evils of disagreement, 
influence the jury by threat or entreaty,*® and in- 


ous.*4 


41. Moore v. Standard Oil Co. of 
new, York, 140 N.Y.S. 58, 155 App.Div. 


42. Wilkinson y. Phoenix Ry. Co. 
of Arizona, 286 P. 704, 28 Ariz. 216. 


43. Brown v. Yocum, 298 P. 845, 
118 Cal.App. 621. 


44. See cases infra this note. 


[a] Instructions held erroneous or 
properly refused.—(1) An instruction 
that no juror’should consent to a ver- 
dict which did not meet with the ap- 
proval of his own judgment has been 
held erroneous, as it was a suggestion 
or bid for a disagreement. Gehrig v. 
Chicago & A. R. Co., 201 Ill.App. 287. 
(2) An instruction that no juror 
should be persuaded by fellow jurors 
to consent to a verdict not meeting 
with his own judgment after due de- 
liberation and full consideration of 
the evidence is properly refused as 
indorsing obstinacy of individual ju- 
rors, and so encouraging a disagree- 
ment. Casey v. Kelly-Atkinson Const 
Co., 88 N.E. 982, 240 Ill. 416. 


45. Hempstead County v. Gilbert 
381 S.W.(2d) 297, 182 Ark. 280; Nelon 
v. Nelon, 284 S.W. 743, 171 Ark. 505. 


{a] Instructions held proper or 
not erroueous.—(1) In general, 
Hempstead County v. Gilbert, 31 S.W. 
(2d) 297, 182 Ark. 280. (2) An in- 
struction that the jury should consult 
and make an effort to agree, should 
not be stubborn and need not be con- 
vinced beyond a reasonable doubt, but 
should bring in a verdict on which 
might seem to them a fair preponder- 


ance of the evidence, {s proper. J. L. 
Mott Iron Works v. Metropolitan 
Bank, 156 P. 864, 90 Wash. 655. (3) 


An instruction that, while a juror 
should not lightly surrender an opin- 
ion which he conscientiously holds, 
when he finds himself in minority, he 
should stop and consider whether he 
is more likely to be surely right than 
the majority on a question about 
which there can be no absolute cer- 
tainty, is proper. Boston & M. R.-R. 
v. Stewart, 254 F. 14, 165 C.C.A. 424. 
(4) A charge requiring the jury to 
look at the case from own standpoint 
and the standpoint of their fellow ju- 
rors has been held not erroneous. 
Lowry v. Lowry, 153 S.E. 11, 170 Ga. 
349, 70 A.L.R. 488. . (5) After two mis- 
trials the trial judge was right at the 
outset of the charge to Stress the im- 
portance of agreeing on the jury, the 
jurors not being instructed that they 
might surrender opinions, but being 
charged that they might reason to- 
gether, that one might adopt the view 
of another, etc. Nelson v. Atlantic, 
Gulf & Pacific Co., 92 S.H. 194, 107 S. 
(BH oils 


{b] Instructions held improper or 
erroneous.—(1) A charge authorizing 
the jury to reconcile incompatible 


Requisites of 


it should not 


views and reach a verdict ff possible 


has been held improper. Reed v. 
Bates, (Tex.Civ.App.) 32 S.W.(2d) 
216. (2) A charge telling the jury 


that if they disobey the instructions 
they will be guilty of contempt and 
will be punished is erroneous as there 
should be nothing in the intercourse 
of the judge with the jury having the 
least appearance of duress or coer- 
cion. Price y. Carter, 22 So. 715, 39 
Fla. 362. 


46. Morrison vy. Clark, 72 So. 305, 
196 Ala. 670; Stevens v. Montfort 
State Bank, 198 N.W. 600, 183 Wis. 
621. See also Comorouski v. Spring 
Valley Coal Co., 203 Ill.App. 617. 


{a] Instruction held not erroneous 
as precluding disagreement of jury.— 
McWilliams v. McWilliams, 144 S.EB. 
286, 166 Ga. 792; Southworth v. Pecos 
& N. T. Ry. Co., (Tex.Civ.App.) 118 
S.W. 861. 


47. Farmers’ State Bank v. Kelley, 
144 S.E. 258, 166 Ga. 683. 


{a] Instructions held not errone- 
ous.—(1) A charge that the case in- 
volved a simple question of fact, and 
that the jury should be able to decide 
in a short while, has been held not 
error, where the court in previous ap- 
peals ruled that there was a single 
issue of fact. Farmers’ State Bank 
v. Kelley, 144 S.E. 258, 166 Ga. 683. 
(2) A charge dismissing the jury if 
they render a verdict within a reason- 
able hour, otherwise to stay over- 
night, has been held not erroneous as 
inducing an early verdict. Davis v. 
Walker, 136 S.H. 901, 168 Ga: 774. 


48. City of Carlinville vy. Anderson, 
135 N.E. 407, 303 Ill. 247.. 


49. Widelity & Deposit Co. of Mary- 
land v. Adkins, 130 So. 552, 222 Ala. 
17; Ginsberg v. Myers, 183 N.W. 749, 
215 Mich. 148; Reed v. Bates, (Tex. 
Civ.App.) 82 S.W.(2d) 216. ; 


[a] Instruction held not errone- 
ous.-~—A charge that it was improper 
to arrive at a verdict by adopting any 
arbitrary figure determined by each 
man putting a number into a hat and 
dividing the aggregate by twelve was 
not rendered erroneous nor destroyed 
by a clause therein that such ‘charge 
did “not destroy the right of the jury 
to arrive at a verdict in the usual 
way.” Porter v. Davis, 110 S.H. 121, 
TUBS SICu ess 


50. See cases infra this note 


[a] Instructions held proper or 
not erromeous.—(1) In general. How- 
ell v. Smith, 91 So. 496, 206 Ala. 646; 
Sokolowske v. Wilson, 235 N.W. 80, 
211 Towa 1112 (submission of joint 
verdict); Gibert v. Glenn, 156 S.B. 
325, 159 S.C. 135 (submitting four dif- 
ferent verdicts); Lebovitz vy. Cogs- 
well, 145 Po 22. 82. Wash. i174. 


verdict. Where the court gives 


blank forms of verdict to the jury, they should be 
correct and as complete as the case requires,°® and, 
where the court fails to submit forms of verdict, it 


An instruction that, if the verdict 
should be for defendant claiming lien 
for labor and material, the form 
might be: “Wee the jury ‘find for pe- 
titioner defendant in sum of 

has been held proper. Simmons v. 
Bainter, 125 So. 338, 155 Miss. 804. 
(3) In an action by attorneys for 
services, in which defendant filed a 
cross-action for damages, the court 
properly submitted three forms of 
verdict allowing either affirmative re- 
covery for plaintiffs or defendant or a 
general finding for defendant. 
Shouse, Doolittle & Morelock v. Con- 
solidated Flour Mills Co., 294 P. 657, 
132 Kan, 108. (4) An instruction per- 
mitting a verdict against all defend- 
ants supplemented by an instruction 
permitting a verdict for defendants 
appealing and against other defend- 
ants, has been held not error, as not 
requiring agreement on verdict 
against appellants. Alexander v. 
Emmke, (Mo.App:) 15 S.W.(2d) 868. 
(5) In an action on an insurance poli- 
cy, where plaintiff claimed total dis- 
ability, and defendant claimed that 
he was only entitled to indemnity at 
one half of the monthly rate for a 
period of sixty days, and tendered 
that amount, it has been held that 
the court properly instructed that 
the verdict must be either for the 
amount claimed by plaintiff or for 
that admitted by defendant. Hayes 
v. North American Life & Casualty 
Co., 186 N.W. 136, 151 Minn. 124. (6) 
A charge that the first count was as 
to plaintiff's personal injuries, and 
that, if the jury found for plaintiff on 
the first count, the verdict should be 
in the described form, has been held 
not erroneous. Napier v. Du Bose, 
165 S.E. 778, 45 Ga.App. 661. (7) A 
charge, stating forms of verdict for 
alimony award in lump sum, install- 
ments, or property, has been held not 
‘improperly to prescribe forms (Legg 
v. Legg, 140 S.E. 868, 165 Ga 314), 
(8) or to exclude consideration of 
more than one form (Legg v. Legg, 
supra), (9) or to exclude finding of 
lump sum and property in specie 
(Legg v. Legg, Supra). 


[b] Instructions held erroneous.— 
(1) In general. Johansen v. Arizona 
Hotel, 291 P. 1005, 37 Ariz. 166; Adams 
v. Jurich, 160 Tll.App. 522 (requiring 
jury to find against all defendants if 
finding for plaintiff). (2) Where ac- 
tion igs against joint tort-feasors, a 
charge that verdict for traveler’s in- 
juries would have to be against both 
eontractor and town has been held er- 


roneous. Huggin v. Town of Gaffney, 
132 S.H. 163, 134 S.C. 114. (8) On 
the issues as to whether plaintiff 


landlord had breached a lease con- 
tract in its entirety, and, if so, the 
damage to defendant, a charge that, 
if there was a breach, the verdict 
would be, ‘We, the jury, find for de- 


(2) |fendant,” has been held erroneous, as, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must give more clear, detailed, and specific direc- 
tions than otherwise.°! An instruction containing 
forms of verdict has been held not objectionable 
for failure to limit recovery to the paragraph of a 
complaint which stated a cause of action.°2 Where 
concurrence of less than the whole number of ju- 
rors in the verdict rendered is permissible,®* an in- 
struction that a certain number of jurors could re- 
turn a verdict is proper,®* although an instruction 
that the jury could answer any question submitted, 
if ten or more of them agree, has been held errone- 
ous as not requiring that the same ten agree to 
the answer to each question.°> So, too, the in- 
structions must correctly inform the jury as to 
the requirements of signing such a verdict.°® 


[§ 642] 28. Influence of Argument of Counsel.°7 
An instruction which practically directs the jury 
to disregard the arguments of counsel is errone- 
ous.°§ ‘An instruction that the jury should rely 
on their own recollection and belief of the evidence 
in preference to those of the attorneys has been 


if the jury found a breach of the 59. Green  v. 
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held not erroneous,®® and, where counsel misstates 
the evidence, an instruction that the jury should 
disregard such statements is not erroneous.°® Where 
the jury are instructed to find a verdict according 
to the evidence, it is not necessary to give a re- 
quested instruction that they are not to take the 
statements of counsel as evidence.*! Instructions 
to disregard arguments as to law which is not ap- 
plicable to the case are not erroneous,®? nor is an 
instruction that the jury should consider only the 
law as given by the court without regard to legal 
questions advanced by counsel erroneous.®? Where 
plaintiff’s counsel in argument alluded to the fact 
that defendant’s witnesses had been seen going to 
the office of defendant’s law department, a charge 
that there was nothing improper in such act alone, 
without attempt to influence them to tell untruths, 
has been held not erroneous. 


[§ 643] 24. Definition of Terms.*5 Where the 
court undertakes to define legal or technical terms, 
such definitions must be correct,®® sufficient,®7 and 


Southern States [Paso Electric Co. v. Sawyer, (Tex. 


contract in its entirety, defendant’s 
damages would be a question for the 
jury, and, if the jury found no breach, 
plaintiff would be entitled to a ver- 
dict for the premises and double rent 
from his demand to the trial if de- 
fendant was still in possession. Rob- 
erson v. Weaver, 104 S.E. 912, 25 Ga. 
App. 726 


51. McGrew Mach. 
Spring Alarm Clock Co., 
N.W. 268. 


52. Angell v. Arnett, 142 N.E. 720, 
81 Ind.App. 614. 


53. See Juries § 162. 


54 St. Louis-San Francisco Ry. 
Co. v. Bishop, 33 S.W.(2d) 383, 182 
Ark. 763 [cert den 51 S.Ct. 647, 283 
U.S. 854, 75 L.Ed. 1461]. 


55. Waters v. Markham, 235 N.W. 
797, 204 Wis. 332; Bentson vy. Brown, 
203 N.W. 380, 186 Wis. 629, 38 A.L.R. 
4: 


Instructions as to special issues 
generally see supra §§ 638, 


56. Combs v. Perry Real Estate 
_Co., 23 S.W.(2d) 954, 232 Ky. 515 
(holding an instruction erroneous as 
not telling jury, if all agree, that fore- 
man must sign, and, if nine and less 
than twelve, those agreeing must 
sign, verdict). 


57. Arguments and conduct of 
conerel generally see supra §§ 246-— 
312 


Co. v. One 
(Neb.) 245 


Duty to give instructions as to the 
infiuence of argument of counsel see 
supra § 560. 


58. O’Leary v. Illinois Cent. R. Co., 
69 So. 713, 110 Miss. 46. 

{a] Instructions held not errone- 
ous.—(1) An instruction to consider 
only evidence and instructions has 
been held not erroneous as prohibit- 
ing considering counsel’s arguments. 
Johnston v. Cedar Rapids & M. C. 
119 N.W. 286, 141 Iowa 114; 

Maher Bros. Transfer Co., 
(Iowa) 243 N.W. 561. (2) A charge 
on presumption of submission of 
available evidence has been held not 
objectionable as directing the jury to 
disregard argument on defendant's 
failure to call witness. Stocker v. 
Boston & M. R. R., 151 A. 457, 84 N. 
H. 377, 70 A.L.R. 1320. 


Ry. Go.,; 
Albert Vv. 


Lumber Co., 50 So. 917, 163 Ala. 511; 
Szezech v. Chicago City Ry aLeo:, 157 
Ill.App. 150; Dalm v. Bryant Paper 
Co l22R IN Wie ao isn Love Machi (550% 
Meagher v. Fogarty, 152 N.W. 833, 
129 Minn. 417. 


60. Kellner vy. Travelers’ Ins. Co., 
Hartford, Conn., 181 P. 61, 180 Cal. 
326; Ostermann v. Milwaukee Elec- 
tric Ry. & Light Co., 235 N.W. 406, 
204 Wis. 128. 


61. Dow v. City of Oroville, 134 P. 
197, 22 Cal.App. 215. 


62. Aurentz v. Nierman, 131 N.E. 
832, 76 Ind.App. 669; Sears, Roebuck 
& Co. v. Rouse Banking Co., 132 S.E. 
468, 191 N.C. 500. 


63. East Ohio Gas Co. v. Van Or- 
man, 179 N.E. 147, 41 Ohio App. 56. 


64. Brown v. Rhode Island Co., (R. 
IT.) 102 A. 965. 


65. Duty to define or explain terms 
see supra § 556. 


66. See cases infra this note. 


[a] Where definition not necessa- 
ry-—Even though it is not necessary 
for the court to define a word or 
phrase, if it does so, such definition 
must be correct. Provident Life & 
Accident Ins. Co... v. Holt, (Tex.Civ. 
App.) 27 S.W.(2d) 556; Raley v. 
State, 105 S.W. 342, 47 Tex.Civ.App. 
426. 


{b] Instructions held proper or 
not erroneous.—Instructions defining: 
(1) Act of God. Milam v. Mandeville 
Mills, 151 S.B. 672, 41 Ga.App. 62. (2) 
Anything beyond control of a person. 
Security Banking & Investment Co. 
v. Flanagan, (Tex.Civ.App.) 241 S.W. 
702 [mod on other grounds (Commn, 
App.) 254 S.W. 761 (corrected 
(Commn.App.) 262 S.W. 741)]. (3) 
Bad faith. Bundy v. Commercial 
Credit Co., 163 S.E. 676, 202 N.C. 604. 
(4) Embezzlement. Goffe v. National 
Surety Co., 9 S.W.(2d) 929, 321 Mo. 
140. (5) Injury. Hartford Live 
Stock Ins. Co. v. McMillen, 9 F.(2d) 
961. (6) Intoxication. Parker v. C. 
A. Smith Lumber & Mfg. Co., 138 P. 
1061, 70 Or. 41. (7) Malice. Bond v. 
Williams, 214 S.W. 202, 279 Mo. 215. 
(8) Malicious. Mitchell v. Smith, 14 
S.W.(2d) 46, 223. Mo.App. 463. (9) 
New automobile. . Mechanics’ Ins. Co. 
of Philadelphia v. Teat, 129 S.E. 554, 
34 Ga.App. 361. (10) Occasion. El 


Civ.App.) 291 S.W. 667 [aff (Commn. 
App.) 298 S.W. 267]. (11) Pass. Mc- 
Math Co. v. Staten, (Tex.Civ.App.) 42 
S.W.(2d) 649. (12) Proximate cause. 
Provident Life & Accident Ins. Co. v. 
Holt, (Tex.Civ.App.) 27 S.W.(2d) 556. 
(13) Reasonable diligence. Puig v. 
Rodriguez, (Tex.Civ.App.) 219 S.W. 
291. (14) Robbery. L. Cohen Grocer 
Co. v. Massachusetts Bonding & In- 
surance Co., (Mo.App.) 251 S.W. 127. 
(15) Sickness. Hartford Live Stock 
Ins. Co. v. McMillen, 9 F.(2d) 961. 
(16) Waiver. Liverpool & London & 
Globe Ins. Co., Limited, of England v. 
McCree, 105 So. 901, 213 Ala. 534. 
(17) Wantonly. Seago v. Paul Jones 
Ficelty, Co., 170 S.W. 372, 185 Mo.App. 


{c] Instructions held erronedus or 
properly refused.—(1) Cruel treat- 
ment. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. (2) Part- 
nership. Rocky Mountain Motor Co. 
v. Walker, 203 P. 1095, 71° Colo. 53; 
Tanner v. Drake, 47 8.W.(24) 452. 
(3) Proximate cause. Hulen y. Ives, 
(Tex.Civ.App.) 281 S.W. 350. 


67. See cases infra this note. 


{a] Instructions held sufficient.— 
Instructions defining: (1) Adopt. 
Burton v. Noahobi, 289 P. 335, 144 Okl. 
49. (2) Adverse possession. South- 
western Lumber Co. of New Jersey v. 
Allison, (Tex.Civ.App.) 261 S.W. 1085 
{rev on other grounds (Commn.App.) 
276 S.W. 418]. (3) Agent. Equitable 
Produce, etc., Exch. v. Keyes, 67 Ill. 
App. 460; Skeen vy. Chambers, 86 P. 
492, 31 Utah 36. (4) Circumstantial 
evidence. Pope v. Seaboard Air Line 
Ry., 94 S.H. 311, 21 Ga.App. 251. (5) 
Contributory negligence. Locke w. 
Greene, 171 P. 245, 100 Wash. 397. 
(6) Customary. Louisville & N. R. 
Co. v- Engleman’s Adm’x, 141 S.W. 
374, 146 Ky. 19. (7) Peaceable pos- 
session. Southwestern Lumber Co. 
of New Jersey v. Allison, (Tex.Civ. 
App.) 261 S.W. 1085 [rev on other 
grounds (Commn.App.) 276 S.W. 418]. 


[b] Instructions held not suffi- 
cient.—Instructions defining: (1) Au- 
thorized agent. Bender Motor Co. v. 
Rowan, (Tex.Civ.App.) 33 S.W.(2d) 
263 [rev on other grounds (Commn. 
App.) 50 S.W.(2d) 802]. (2) ven 


Hynicare,, Pecos: KN Dy hye Cor 
Welshimer, (Tex.Civ.App.) 170 Sw. 
263. 
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not misleading or confusing,®® and, in defining a 
word or phrase, the court should not use unexplained 
An instruction containing a cor- 
rect definition of a word is properly refused where 


technical terms.®? 


it would be misleading unless its 
explained.*° Although it has been 


technical terms are used in an instruction, it is not 
necessary that the definition of such terms should 
be contained in the instruction in which used,** 
it has also been held that an instruction containing 
within itself a definition of the terms used is pref- 
and an instruction which purports to 
cover the entire case, but does not define legal terms 
used therein has been held erroncous.7? 
of a phrase in an instruction is not erroneous, al- 


erable ;7? 


{ce] Court need not go outside is- 
sues and define fraud in general, but 
it is enough, in effect, to state that 
the complaint alleges facts constitut- 
ing afraud. Miller v. Perlroth, 110 A. 
dep, oo. Conn: 79: 


{d] One of numerous definitions.— 
An instruction giving only one of 
numerous definitions of a word con- 
tained in standard lexicons is proper- 
ly refused. Karkowski v. La Salle 
County Carbon Coal Co., 154 Ill.App. 
399 [aff 93 N.E. 780, 248 Ill. 195]. 


fe] Instruction defining apartment 
house instead of private dwelling has 
been held not error, in an action to 
restrain violation of a restriction pro- 
hibiting erection of any building ex- 
cept private dwelling house. Foster 
v. Bunting, (Tex.Civ.App.) 19 S.W. 
(2d) 784. 


{f] Definition found in principal 
dictionaries.—(1) The definition of a 
word or phrase, not differing materi- 
ally from that found in the principal 
dictionaries, or not differing from its 
meaning as understood in its ordinary 
or popular sense, has been held suffi- 
cient (Pryor v. Fruit Distributors’ 
Service Co., 238 P. 825, 73 Cal.App. 
467), (2) unless a special meaning 
was given to such word or phrase by 
usage: (Pryor vy. Fruit Distributors’ 
Service Co., supra). 


[g] Requirements to be complete 
and adequate.—Legal definitions are 
usually inductive generalizations, de- 
rived from judicial experience, and, to 
be complete and adequate, must sum 
up result of all that experience as 
found in special cases of class de- 
fined. Fort Worth & D. C. Ry. Co. v. 
Lovett, (Tex.Civ.App.) 263 S.W. 643. 


68. Blectric Products Co. v. St. 
Louis Theater Supply Co., (Mo.App.) 
278 SW. 135; Ware v. Flory, 201. S. 
W. 593, 199 Mo.App. 60. 


{a] Instruction held not confus- 
ing.—Kelley v- Hodge Transp. Sys- 
tem, 242 P. 76, 197 Cal. 598. 


69. Wichita Falls, R. & F. W. Ry. 
Co. v. Crawford, (Tex.Civ.App.) 19 S. 
W.(2d) 166. 


70. Merced Irr. Dist. v. San Joa- 
quin Light & Power Corporation, 281 
P. 415, 101 Cal.App. 153. 


71. Corvello v. Baumsteiger, 1 P. 
(2d) 484, 115 Cal.App. 194; Riffel v. 
Letts, 160 P. 845, 31 Cal.App. 426. 


72. Chesapeake & O. Ry. Co. v. 
Warnock’s Adm’r, 150 S.W. 29, 150 
Ky. 74. 
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application was 
held that, where 


The use 


73. Kepley v. Park Circuit & Real- 
ty Co., (Mo.App.) 200 S.W. 750. 


74 Sparr v. Southern Pac. 
220 Ill.App. 180. 


75. Garrity v. Catholic Order of 
Foresters, 148 Ill.App. 189 [aff 90 N. 
BH. 7538, 243 Ill. 411 (holding that the 
ordinary and usual meaning of words 
and terms is a matter for the deter- 
mination by the jury on their own 
knowledge, information, and experi- 
ence independent of evidence or in- 
struction)]. ~ 


76. Emlenton Refining Co. v. 
Chambers, 35 F.(2d) 273 [cert den 50 


S.Ct. 160, 280 U.S. 612, 74 L.Ed. 654]. 


77. Correction by withdrawal see 
infra § 645. 


Curing error in instructions by re- 
mittitur see New Trial § 79. 


78. Md.—United Rys. & Electric 
Co. of Baltimore v. Carneal, 72 A. 771, 
POPs 2 lal 


Mass.--M. McDonough Co. v. Len- 
nox, 143 N.E. 346, 248 Mass. 421. 


Mo.—Wells v. Wilson, 293 S.W. 127; 
Shannon v. Kansas City Light & Pow- 
CLSCOy 2S OA. bLOsdiiro Lom Om alloGls 
Lumsden vy. Arbaugh, 227 S.W. 868, 
207 Mo.App. 561. 


Ohio.—Rogers v. Garford, 159 N.E. 
834, 26 Ohio App. 244. 


Okl.—Finch y. American State Bank 
ot Berges, 223.3 1631, "97, OR). 172) 


Tex.—Goode vy. Ramey, (Civ.App.) 
48 S.W.(2d) 719; Texas Blectric Ry. 
v. Shelton, (Civ.App.) 286 S.W. 526. 

[a] When instructions may be 
corrected or modified.—(1) “At any 
time.” United Ry. & Electric Co. of 
Baltimore v. Carneal, 72 A. 771, 110 
Md. 211; Todd v. Boston Elevated Ry. 
Co., 94 N.E. 683, 208 Mass. 505, Ann. 
Cas.1912A 1005. (2) Monday morning 
when argument to jury was to have 
begun Saturday afternoon, and all of 
defendant’s objections to charge had 
not been presented at that time. Tex- 
as Hlectric Ry. v. Shelton, (Tex.Civ. 
App.) 286 S.W. 526. (3) “Before ar- 
gument.” Rogers v. Garford, 159 N. 
WH. 3384, 26 Ohio App. 244. (4) After 
plaintiff had made opening argument 
and after defendant had commenced 
his. Lumsden vy. Arbaugh, 227 S.W. 
868, 207 Mo.App. 561. 


[b] Removal of erroneous state- 
ment at close of charge did not affect 
injuriously any statement allowed to 
remain. M. McDonough Co. y. Len- 
nox, 143 N.E. 346, 248 Mass. 421. 


Co., 
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though not defined, where the jury are informed 
by the evidence as to what is meant by the phrase,‘* 
but it is error to instruct the jury to look to the 
evidence for the ordinary and usual meaning of 
words and terms.*® y 
the meaning of a term, as used in a contract, it 
has been held that it is not error to submit the 
meaning of the term to the jury together with an 
instruction as to the presumption of the meaning 
of such term when used in a contract.”® 


[§ 644] 25. Explanation, Modification, and Cor- 
rection of Instructions Previously Given.*77 
judge can modify or correct instructions at his own 
motion,7® and recall the jury for such purpose,’° 
or to amplify his charge,®® or to give additional 


Where a question arises as to 


A 


[ec] Striking part of instruction 
and calling stricken part to jury’s at- 
tention. Shannon vy. Kansas City 
Light & Power Co., 287 S.W. 1031, 315 
Mo. 1136. 


[d] A chance expression of opin- 
ion by the court as to the credibility 
of witnesses is cured by a statement 
that the jury are not bound by such 
expressions of opinion. Hoffman v. 
New York Cent., etc., R. Co., 87 N.Y. 
25, 41 Am.R. 337 [aff 46 N.Y.Super. 
526]; Jackson vy. Packard, 6 Wend. 
(N.Y.) 415. 


79. 
697. 


Ind.—Sage v. Evansville, ete. R. 
Cond NE WL, Ss 4d. OhO Opler 
man v. Flaherty, 80 Ind. 472. 


Ky.—Kirby v. Bunch, 15 Ky.L. 238. 


Minn.—Holland v. Sheehan, 119 N. 
W. 217, 106 Minn, 545. 


Mo.—Glenn v. Hunt, 25 S.W. 181, 
120 Mo. 330; Scott v. Haynes, 12 Mo. 
App. 597. 


N.J.—Smith v. Public Service Ry. 
Co., 1382 A. 928, 102 N.J.Law 1724 [aff 
130 A. 439, 2 N.J.Mise. 993]. 


N.Y.—Phillips v. New York Cent., 
ete., R. Co., 27 N.E. 978, 127 N.Y. 657, 
3 Silv.A. 467. 


8.C. Harrell v. Columbia Electric 
St. Ry., Light & Power Co., 71 S.E. 
359, 89 S.C. 1.97. 


Tex.—Cheek v. W. H. Nicholson & 
Co., (Civ.App.) 146 S.W. 594. ~ 


Wis.—Peterson yv. Lemke, 150 N-w. 
481, 159 Wis. 353; Dresser v. Lemma, 
100 N.W. 844, 122 Wis. 387. 


_ [a] Calling jury back.—(1) Error 
in charge was corrected by the court 
calling jury back, and stating that its 
charge on behalf of plaintiff was legal 
error, and then pointing out the cor- 
rect rule applicable to the facts. 
Smith v. Public Service Ry. Co., 132 
A. 9235), 102. Nididaaw T24 fate 13 0AS 
439, 3 N.J.Mise. 993]; Peterson v. 
Lemke, 150 N.W. 481, 159 Wis. 353. 
To same effect Harrell v. Columbia 
Electric St. Ry., Light & Power Co., 
71 S.E. 359, 89 S.C. 97. (2) Hrroneous 
instruction on burden of proof was 
corrected where jury were recalled 
and correctly instructed. Holland vy. 
Sheena 119° NuW. 217, 106 Minn. 


80. Carter v. Becker, 77 P. 264, 69 
Kan. 524; Jones v. Swearingen, 19 S. 
BE. 947, 42 S.C. 58. 


Ga.—Daniel vy. Frost, 62 Ga. 


*“By PHitip H. CRAWFORD, JR. ($$ 644, 645). 
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instructions on material issues not covered by the 
original charge;*1 and he may revoke an instruc- 
tion when he becomes convinced of an error in a 
Such modification or correction 


previous ruling.®2 


may also be made on motion of counsel.83 
error for the court, on request, to give a charge 
‘explanatory of oral or written charges,®* -and such 
a charge may be given to correct previous instrue- 
tions,*® or to remedy a misleading charge,** or to 
explain the application of a principle law stated 
But the court is not 
required to give a requested and unnecessary instruc- 
tion to correct a charge which does not constitute 
reversible error without such instruction.®§ 
an instruction is erroneous and a party requests 
it be corrected by giving certain instructions a 
statement to the jury that that was what was 


in a previous instruction.$7 


81. Joliet v. Looney, 42 N.E. 854, 
159 Ill. 471; Glenn v. Hunt, 25 S.W. 
181, 120 Mo. 330; Cockrell v. Egger, 
(Tex.Civ.App.) 99 S.W. 568. 


82. See infra § 645. 
83S. Wells v. Wilson, (Mo.) 293 S. 
W. 127; Schaff v. Daugherty, 239 P. 


922, 112 Okl. 124 [cert den 46 S.Ct. 
208, 270 U.S. 642, 70 L.Ed. 776]; Finch 
v. American State Bank of Beggs, 223 
P. 631, 97 Okl. 172; Hambleton v. U. 
see Granite Co., 118 A.°878, 96 Vt. 

[a] Failure to give instruction as 
to notice as being cured by instruc- 
tions subsequently given and _ to 
which no exception was taken. Ham- 
bleton v. U. Aja Granite Co., 118 A. 
878, 96 Vt. 199. / 

[b] Right to give additional 
charge on notice of error qualified.— 
“The jury is presumed to be made up 
of men of ordinary common sense 
and intelligence, and if the court 
makes a mistake in giving them an 
instruction . and then gives 
them another instruction correcting 
the mistake, and the language of the 
correction is so plain that a person of 
ordinary intelligence can understand 
it, we cannot see any good reason why 
the error is not cured and corrected 
in the understanding of the jury.” 
Schaff v. Daugherty, 239 P. 922, 927, 
112 Okl. 124 [cert den 46 S.Ct. 208, 
270 U.S. 642, 70 L.Ed. 776]. 


64. Fidelity & Deposit Co. of 
Maryland v. Adkins, 130 So. 552, 222 
Adguniis suoulsvilve dé) Ns -Ra (Co. “vs 
Bogue, 58 So. 392, 177 Ala. 349. 

{a] Rule stated.—‘Charge 1 given 
at the request of plaintiff was ex- 
planatory of the oral charge and writ- 
ten charges given for the defendant, 
and: was given without error.” Fi- 
delity & Deposit Co. of Maryland v. 
Adkins, 130 So. 552, 222 Ala. 17, 20. 
-To same effect Louisville & N. R. Co. 
v. Bogue, 58 So. 392, 177 Ala. 349. 


And see cases infra this section. 


85. See infra § 684. 
86. Kramer v. Compton, 52 So. 351, 
166 Ala. 216; May v. Grove, 141 S.E. 


750, 195 N.C. 235. 

[a] Rule qualified.—‘If, under the 
facts of this case, it [charge] was 
misleading, an explanatory charge 
could have been given.” Kramer v. 
Compton, 52 So. 251, 352, 166 Ala. 216. 

Instructions erroneous as mislead- 
ing see supra § 599. 


87. See infra § 684. 


es. Haas v. Jaffe, (Ga.App.) 163 
Sb. 226. 
g9. Fitch v. New York, etc., R. Co., 


20 A. 59 Conn. 414, 10 L.R.A. 


188. 


345, 


TRIAL 


It is not 


Where 
ously Given. 


90. Continental Nat. Bank  v. 
Tradesmen’s Nat. Bank, 65 N.E. 1108, 
PNG aeons 

91. Hunt v. Boston Terminal Co., 
98 N.E. 786, 212 Mass. 99, 48 L.R.A. 
N.S. 116; Rose v. St. Louis-San Fran- 
ciseo- Ry. Co., 289 S.W. 913, 315 Mo. 
1181; Thompson v. Seattle, R. & S. 
Ry. Co., 128 P. 1070, 71 Wash. 436. 


92. Ark.—Fitzpatrick v. Hankins, 
20 S.W.(2d) 309, 180 Ark. 60; St. Lou- 
is Southwestern Ry. Co. v. Rogers, 266 
S.W. 281, 166 Ark. 389. 


Ga.—Georgia Railroad & Banking 
Co. v. Farmer, 164 S.B. 71, 45 Ga.App. 
130; Southern Ry. Co. v. Parham, 73 
S.E. 763, 10 Ga.App. 531. 

Ill.—Daube v. Kuppenheimer, 195 
Tll.App. 99 [aff 112 N.H. 61, 272 Ill. 
350]; Devine v. City of Chicago, 178 
Tll.App. 39. 

Ind.—Sage v. Evansville, ete. R. 
Co., 33 N.E. 771, 134 Ind. 100; Mc- 
Clelland v. Louisville, ete., R. Co., 94 
Ind. 276; Goldsmith v. First Nat. 
Bank, 96 N.E. 503, 50 Ind.App. 11. 


Md.—Chesapeake Stevedoring Co. v. 
Hufnagel, 87 A. 4, 120 Md. 53; Unit- 
ed Rys. & Electric Co. of Baltimore 
v. Carneal, 72 A. 771, 110 Md. 211. 


Mass.—Browne v. Phelps, 97 N.E. 
762, 211 Mass. 876; Todd v. Boston 
Elevated Ry. Co., 94 N.E. 6838, 208 


Mass. 505, Ann.Cas.1912A 1005. 
Minn.—Grignon vy. Minneapolis & 
a3 de Re. CO:,1153) Naw. 117) 130) Minn! 
Mo.—Wells v. Wilson, 293 S.W. 
127; Carroll v. Wiggaings, (App.) 199 
S.W. 280. 


N.H.—Turner v. Cocheco Mfg. Co., 
Tio A. 999, To NER 521: 


Tex.—San Antonio & A. P. Ry. Co. 
y. ‘Tracy, 1305S .W. 639, 61 Dex:Civ: 
App. 574. 

{a] Statement and qualification of 
rule.—(1) At its own motion or on 
request the court may withdraw er- 
roneous instructions at any time be- 
fore verdict. Wells v. Wilson, (Mo.) 
293 S.W. 127. (2) Where there was 
nothing to indicate any impropriety 
in the act of withdrawing an instruc- 
tion, and there was no objection at 
the time aimed at what was then 
done, there was no error. Carroll v. 
Wiggains, (Mo.App.) 199 S.W. 280. 

[b] Rule applied to prayer previ- 
ously granted. Chesapeake Stevedor- 
ing Co. v. Hufnagel, 87 A. 4, 120 Md. 
ney 


[ec] Correction of instructions (1) 
may consist in the withdrawal of part 
of instructions given. Sage v. Evans- 
ville, etc., R. Co., 33 N.E. 771, 134 Ind. 
100; McClelland vy. Louisville, ete., 
R. Co., 94 Ind. 276. (2) Correction of 


meant by the charge is sufficient.®® 
for the judge, after the jury has been fully in- 
structed as to the issues, to say that it seems to 
him that the matter has narrowed itself down to 
certain questions.°° 


Effect of remarks to counsel. Where, at the close 
of the charge, there was a colloquy between the 
court and counsel in the hearing of the jury, and 
the jury were instructed to treat what was then 
said by the court to counsel as said to them, it 
had the effect of correcting anything to the con- 
trary contained in previous instructions.°®! 


[§ 645] 26. Withdrawal of Instructions Previ- 
As a general rule the court may 
withdraw instructions that have been given,” and, 
although it is not erroneous to refuse to withdraw 


' 
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It is not error 


instructions generally see supra § 644. 

{d] Calling jury’s attention to 
parts of charge as incorrect and with- 
drawing them from consideration is 
not error. Southern Ry. Co. v. Par- 
ham, 73 S.E. 763, 10 Ga.App. 531; 
Turner v. Cocheco Mfg. Co., 77 A. 999, 
75 N.H. 521. To same effect Carroll 
v. Wiggains, (Mo.App.) 199 S.W. 280. 

[e] Withdrawal of oral iustruc- 
tions and submission of case under 
written instructions may remove prej- 
udice resulting from giving oral in- 
structions, so that it may not be er- 
ror to refuse to recall jury and tell 
them specifically that the oral in- 
structions had been withdrawn. St. 
Louis Southwestern Ry. Co. v. Rogers, 
266 S.W. 281, 166 Ark. 389. 

{f{] Erroneous instructions prop- 
erly withdrawun.—(1) Fitzpatrick v. 
Hankins, 20 S.W.(2d) 309, 180 Ark. 
60; Southern Ry. Co. v. Parham, 73 
S.E. 763, 10 Ga.App. 531; Wells v. 
Wilson, (Mo.) 293 S.W. 127; Carroll 
v. Wiggains, (Mo.App.) 199 S.W. 280. 
(2) Criticism of court’s conduct in 
recalling jury and instructing: ‘The 
United States Supreme Court has de- 
cided that this is not good law. I 
did not know it, or overlooked it, and 
I want to withdraw what I have just 
said to you. You will not consider it 
at all in making your verdict,’ was 
obviously without merit. Georgia 
Railroad & Banking Co. v. Farmer, 
164 S.H. 71, 45 Ga.App. 130. 

g] Instructions sufficiently with- 
drawn.—(1) Instructions that defense 
was applicable to attorney’s claim for 
disbursements as well as for services 
was sufficiently withdrawn where the 
court stated that it was agreed by 
counsel for defendant that the de- 
fense did not apply to disbursements, 
and where the court submitted such 
issue to the jury with directions to 
find for the attorney for such dis- 
bursements. Browne v. Phelps, 97 N. 
E. 762, 211 Mass. 376. (2) Instruction 
that instructions “heretofore given” 
are withdrawn, and the ‘following’ 
instructions are given on which the 
case is to be decided, sufficiently 
withdraws the former instructions 
without expressly admonishing the 
jury to disregard them. Goldsmith v. 
First Nat. Bank, 96 N.E. 503, 50 Ind. 
App. 11. 

{h] Instruction as not withdrawn. 
—Where exception was made to an in- 
struction relating to future indefinite 
profits, and the court said, “I will al- 
low that exception,” the statement did 
not have the effect of withdrawing, 
and was not intended to withdraw, 
the instruction. State v. Mohler, 237 
Pi 690; 6239 -P 9S; Lb Oreb62. 

[i] “Revoking” improper instruc- 
tions.— United Rys. & Electric Co. of 
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an instruction where the ease has been properly 
submitted,®® withdrawal of correct and proper in- 


structions after submission of a 


whose members entertain conflicting opinions on 
controverted facets as to which litigant is entitled 
to a verdict, and the substitution of instructions 
based on a different and erroneous theory,®* or 
striking out an instruction that the law does not 
require a man to do a useless thing where apt to 
mislead the jury®® is reversible error. 
the instructions given cover all the issues fully and 
correctly state the rules of law applicable thereto, 


the withdrawal of an instruction 


render the remaining portion incorrect as to the 


issues submitted is not reversible 


Baltimore v. Carneal, 72 A. 771, 110 
Md. 211. ; : 

{j] Under statute providing that 
instructions given may not be modi- 
fied, qualified, or explained except in 
writing, after formal withdrawal of 
an erroneous instruction inadvertent- 
ly given, so that the jury understood 
that it was not to be considered in 
determining the case, it was no longer 
an instruction, and its withdrawal 
was not a violation of the statute. 
Devine vy. City of Chicago, 178 Ill. App. 


. 


93. Maher v. Donk Bros. Coal & 
hed Co., 20 S.W.(2d) 888, 323 Mo. 

fa] Ilustration.—Refusal of an 
instruction withdrawing a_ charge 
that defendant seller of coal negli- 
gently occupied an unreasonably 
large portion of the street where coal 
was dumped, and which constituted 
an unreasonable interference with 
travel, was not error where the case 
was submitted on charges of negli- 
gence resting on an ordinance prohib- 
iting occupance of more than one 
third of the street. Maher v. Donk 
Bros. Coal & Coke Co., 20 S.W.(2d) 
888, 323 Mo. 799. 


94. Marcuchi v. Norfolk & W. Ry. 
Co., 94 S.E. 979, 81 W.Va. 548. 


95. Pinson v. Anderson, 111 S.E. 
886, 119 S.C. 115, 


[a] Illustration.—Where the jury 
may have thought that plaintiff, who 
had agreed to sell defendant’s land at 
auction, defendant to pay a certain 
share of the expenses if he refused to 
confirm the sale, was bound to de- 
mand of defendant that he comply 
with the bids that had been made be- 
fore he could claim the purchase 
money. Pinson y. Anderson, 111 S.E. 
886, 119 S.C. 115. 


' 96. International Text-Book Co. v. 
Samer, 139 N.W. 315, 151 Wis. 570. 


97. Southern Cotton Oil Co v. 
Thomas, 117 S.B. 456, 155 Ga. 99. 

Insufficiency of verbal inaccuracies 
as ground for new trial see New Trial 
§ : 

97144. Applying law to facts sce in- 
fra § 669. 

Failure to confine instructions to 
pleadings and evidence as ground for 
new trial see New Trial § 79. 

In criminal prosecutions see Crimi- 
nal Law § 2482. 


97144. See infra § 648. 


9714. U.S.—Baltimore & O. R. Co. 
_v. Reeves, 10 F.(2d) 329. 
Ala.—Montgomery Moore Mfg. Co. 
vy. Leeth, 50 So. 210, 162 Ala. 246; 
Dunlap v. Robinson, 28 Ala, 100. 


TRIAL 


case to a jury 
sense.°7 


But, where 


which does not 


error.°® 


Ariz.—Gila Water Co. v. Gila Land 
& Cattle Co., 238 P. 336, 28 Ariz. 531; 
Gila Valley, ete, R. Co. v. Lyon, 71 
Pe OM pon ALI Zk Loe 

Ark.—Wisconsin & Arkansas Lum- 
ber Co. v. McCloud, 270 S.W. 599, 168 
Ark, 352; Southern Anthracite Coal 
Co. v. Bowen, 124 S.W. 1048, 93 Ark. 
140; Warren Vehicle Stock Co. v. 
Siggs, 120 S.W. 412, 91 Ark. 102; Eure- 
ka Stone Co. v. Knight, 100 S.W. 878, 
82 Ark. 164. 


Colo.—Rocky Mountain Motor Co. 
v. Walker, 203, P. 1095, 71 Colo. 53; 
San Miguel Consol. Gold Min. Co. v. 
Stubbs, 90 P. 842, 39 Colo. 359; Atchi- 
son, ete., R. Co. v. Adcock, 88 P. 180, 
88 Colo. 869; Aliunde Consol. Min. 
Co. v. Arnold, 67 P. 28, 16 Colo.App. 
542; Beck v. Trimble, 59 P. 412, 14 
Colo.App. 195. 


Fla.—Seaboard Air Line Ry. v. 
Royal Palm Soap Co., 86 So. 835, 80 
Fla. 800. 

Ga.—Southern R. Co. v. O’Bryan, 42 
S.E. 42, 115 Ga. 659; Clements v. Citi- 
zens’ Banking Co. of Eastman, 85 S.E. 
935, 16 Ga.App. 636; Coweta County 
v. Central of Georgia R. Co., 60 S.E. 
1018, 4 Ga.App. 94; Stiles v. Shedden, 
58 S.H. 515, 2 Ga.App. 317. 


Ill.—Dowdey v. Palmer, 122 N.E. 
102, 287 111. 42; ASmossen v. Swift & 
Co., 90 N.I. 250, 248 Ill. 93; Spring 
Valley Coal Co. v. Robizas, 69 N.E. 
925,\207 Ill. 226; Chicago, etc., R.,Co. 
v. Utley, 38 Ill. 410; Sibert v. Shoal 
Creek Coal! (Co:; 7 23h 
Latham v. Cleveland, C., Cc. & St. L 
Ry. Co., 164 Ill.App. 559; 
Cc, GC. & St. LW BRy. Conv: Henry, 248 
Tll.App. 265 [aff 86 N.H. 231, 236 Ill. 
219]; Forster, Waterbury & Co. v. 
Peer, 120 IllApp. 199; Tripoli Sav. 
Bank v. Schnadt, 135 Ill.App. 373. 


Ind.—Pelley v. Wills, 41 N.E. 354, 
141 Ind. 688. 


Iowa.—Ohlson v. Sac County Farm- 
ers’ Mut. Fire Ins. Ass’n, 182 N.W. 
879, 191 Iowa 479; ‘Mitchell v. Des 
Moines City Ry. Co., 141 N.W. 48, 161 
Iowa. 100; Hardwick vy. Hardwick, 106 
N.W. 6389, 130 Iowa 230. 


Kan.—Arkansas City First Nat. 
Bank v. Skinner, 62 P. 705, 10 Kan. 
App. 517. 


Ky.—Louisville & N. R. Co. v. Fos- 
ter, 18 S.W.(2d) 983, 280 Ky. 157; 
Cumberland Bus Co. v. Helton, 13 S. 
W..(20) 158, 22% Ky. 687+. Mann ov. 
Watson, 283 S.W. 1052, 214 Ky. 729; 
Louisville & N. R. Co. v. King’s 
Adm’r, 115 S.-W. 196, 181 Ky. 347; The 
Blue Wing v. Buckner, 12 B.Mon. 246; 
Doe ex dem. Ross y. Garrison, 1 Dana 
35; Baltimore, ete., R. Co. v. Sheri- 
dan, (10k WSiWipe92Sin tek skcyalon | LOO 
Hutchison v. Maysville, 100 S.W. 331, 


[§§ 645-646 


Inapt expression or. slip of tongue, for which 
the proper word was substituted in the same breath, 
although a little error, is not harmful in a juridic 


[§ 646] E. Applicability to Pleadings and Evi- 
dence*®°7%—1, Abstract Instructions—a. Rule Pro- 
hibiting. Instruction should be confined to the is- 
sues presented by the pleadings and the evidence.°7% 
It is improper to give an instruction announcing 
a naked legal proposition, however correct it may 
be, unless it bears upon, and is connected with, the 
issues involved; and unless, further, there has been 
received: some competent evidence to which the 
jury may apply it;974 nor does a statute requiring 


30 Ky.L. 1173. 


Mo.—Camp v. Heelan, 43 Mo. 591; 
Birdsong v. Jones, 30 S.W.(2d) 1094, 
225 Mo.App. 242; Howard v. Fred 
Schmitt Realty & Investment Co., 
(App.) 7 S.W.(2d) 448; Underwood 
v. Hall, (App.) 3 S.W.(2d) 1044; Bi- 
anchetti v. Luce, 2 S.W.(2da) 129, 222 
Mo.App. 282;  Krodinger vy. Citizens’ 
Bank of Maplewood, (App.) 300 S.W. 
311; Charles H. Fuller Co. v. St. Lou- 
is Wholesale Drug Co., 282 S.W. 535, 
219 Mo.App. 519; Wilsch v. Gleiforst, 
(App.) 259 S.W. 850; Moran v. Chi- 
cago, Bu & Q: R.-Co., .CApp:) 255. Saw. 
831; Borowski v. Loose-Wiles Biscuit 
Co., (App.) 229 S.W. 424; Hudgings v. 
Burge, (App.) 194 S.W. 886; Detrich 
v. Metropolitan St. Ry. Co., 127 S.W. 
603, 143 Mo.App. 176; Edwards v. Lee, 
126 S.W. 194, 147 Mo.App. 38; Sutter 
v. Kansas City, 119 S.W. 1084, 138 
Mo.App. 105; Gerber v. Kansas City, 
79 S.W. 717, 105 Mo.App. 191. 


Mont.—Lindeberg v. Howe, 215 P. 
230, 67 Mont. 195; Surman v. Cruse, 
187 P. 890, 57 Mont. 253; Mitchell v. 
Henderson, 97 P. 942, 37 Mont. 515; 
Portland First Nat. Bank v. Carroll, 
88 P. 1012, 35 Mont. 302. 


Neb.—Boesen v. Omaha St. R. Co., 
119 N.W. 771, 83 Neb. 378; Thom v. 
org County, 90 N.W. 768, 64 Neb. 
845. 


N.Y.—Murray v. Narwood, 84 N.E. 
958, 192 N.Y. 172; Hine v. Bowe, 21 
N.E. 788, 114 N.Y. 350; Moody v. Os- 
good, 54 N.Y. 488 [aff 60 Barb. 644]; 
In re Gilbert, 189 N.Y.S. 868, 197 App. 
Div. 865. 

N.C.—Beck v. Sylva Tanning Co., 
101 S.E. 498,.179 N.C. 123; Cashwell 
v. Fayetteville Pepsi-Cola Bottling 
Co., 93 S.E. 901, 174 N.C. 324. 


Ohio.—Cincinnati Traction Co. v. 
Forrest, 75 N.E. 818, 73 Ohio St. 1; 
Liberty Highway Co. v. Mastin, 170 
N.E. 604, 34 Ohio App. 183; Reése v. 
Waltz, 14 Ohio App. 295; Northern 
Ohio Traction Co. vy. Drown, 28 Ohio 
Cir:Ctiede ; 

Okl.—Shunkamolah v. Potter, 233 
P. 189, 106° OKl. 913° McAllister: vy. 
Maly, 225 P. 146, 98 Okl. 223; Tootle- 
Campbell Dry Goods Co. v. Mounts, 
216 P. 118,90 Okl. 40; Chickasaw 
Compress Co. v. Bow, 149 P. 1166, 47 
Okl. 576. 


Or.—Schrunk v. 
1073, 188" Or, 160; 


Tex.—Ft. Worth & D. CG Ry. Co. v. 
Morrow, (Civ.App.) 235 S.W. 664; 
Houston, ete, R. Co. v. Mathis, (Civ. 
App.) 48 S.W. 625. 


Utah.—Smith v. Clark, 106 P. 653, 
37 Utah 116, 26 L.R.A.N.S. 953, Ann. 
Cas.1912B 1366. 


Hawkins, 289 P. 


*By S. BoyD DARLING (8§ 646-671). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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—s. 


§ 646] 


that the court shall instruct the jury,®7% or shall 
give “general instructions” in writing upon the 
law applicable to the case,°™% justify the giving of 
abstract instructions in violation of this rule. 


TRIAL 


An | be refused.°8 


abstract instruction is erroneous as tending to dis- 


Vt.—Green y. Stockwell, 89 A. 870, 


87 Vt. 459. 

W.Va.—Wiseman v. Terry, 163 S.E. 
425; Morrison v. Roush, 158 S.B. 514, 
110 W.Va. 398; Frank v. Monongahela 


Valley Traction Co., 83 S.H. 1009, 75 
W.Va. 364. 

Wis.—Loizzo v. Conforti, 240 N.W. 
790. 


9714. Bverts v. Worrell, 197 P. 10438, 
Utah 238. 
974%. Gypsy Oil Co. v. Ginn, 212 P. 
314, 88 Okl. 99. 
9714. U.S.—Salmon v. Helena Box 
Co:, 158 F. 300, 85 C.C.A. 551 
Colo.—Beck v. Trimble, 59 P. 412, 
14 Colo.App. 195. 
Fla.—Porter v. 
102. 
Ga.—Planters’ Bank v. Richardson, 
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Ferguson, 4 Fla. 


15 Ga. 277; Webb v. Robinson, 14 
Ga. 216; Gorman v. Campbell, 14 Ga. 
137. 


Ill.—Welch v. City of Chicago, 154 
N.E. 226, 323 Ill. 498 [aff 236 Ill.App. 
520]; Bone Gap Banking Co. v. Por- 
ter, 203 Ill.App. 15. 

Ky.—American Book Co. v. 
er, 186 S.W. 672, 170 Ky. 744. 

Mo.—Lewis v. Kansas City Public 
Service Co., (App.) 17 S.W.(2d) 359; 
Moran vy. Chicago, B. & Q. R. Co., 
(App.) 255 S.W. 331. 

Neb.—Meyer vy. Midland Pac. R. Co., 
2 Neb. 319. 

N.M.—Marcus v. St. Paul Fire & 
Marine Ins. Co., 1 P.(2d) 567, 35 N. 
M. 471. 

N.Y.—Richardson vy. Nassau Elec- 
tric R. Co., 180 N.Y.S. 109, 190 App. 
Div. 529. 

Or.—Mount v. 
118 Or. 568. 

Tex.—Ross v. R. B. Hawley & Co., 
salbex: AppiCiv.Cas. $2 LO: 

98. U.S.—J. W. Bishop Co. v. Dod- 
son, 152 F. 128, 81 C.C.A. 346; ue 
v. Southern Bell Mel, Aiete;, Leo:, 

F. 453 [aff 66 F. 460, 13 CGA, R791 


Ala.—Home Ins. Co. of New York 
v. Murphy, 137 So. 393, 223 Ala. 566; 
Jefferson County Burial Soc. v. Cot- 
ton, 133 So. 256, 222 Ala. 578; Adler 
Vv. Miller, 120 So. 153, 218 Ala... 674; 
Houston Vv. Grigsby, 1116) So, 686, 217 
Ala. 506; Ham Turpentine Co. v. Mi- 
zell, 110 So. 372, 215 Ala. 143; Ruf- 
fin Coal & Transfer Co. v. Rich, 108 
So. 596, 214 Ala. 633; Stephenson v. 
Stephenson, 105 So. 867, 213 Ala. 545; 
Aftlen vy. Birmingham Southern. R. 
Co., 97 So. 98, 210 Ala. 41; Montgom- 
ery, Light & Water Power CeO... Vs 
Thombs, 87 So. 205, 204 Ala. 678; Long 
v. Myers, 80 So. 76, 202 Ala. 238; Mo- 
bile County v. Linch, 73 So. 423, 198 
Ala. 57; Birmingham Waterworks Co. 
v. Watley, 68 So. 330, 192 Ala. 520; 
Thompson y. Alexander City Cotton 
Mills Co., 67 So. 407, 190 Ala. 184, 
Ann.Cas.1917A 721; Tannehill v. Bir- 
mingham Ry., Light & Power Co., 
58 So. 198, 177 Ala. 297; Woodstock 
Tron Works v. Kline, 43 So. 362, 149 
Ala. 391; Moore v. Florence First 
Nat. Bank, 139 Ala. 595, 36 So. 777; 
Troy v. Rogers, 20 So. 999, 113 Ala. 
131; Burge v. Forbes, 120 So. 577, 
23 Ala. App. 67 [cert den 121 So. 915, 
219 Ala. 700]; City of Florence v. 
Barnett, 114 So. 284, 22 Ala.App. 218; 
Corona Coal Co. v. Sexton, 105 So. 
716, 21 Ala.App. 51 [cert den 105 So. 
718, 213 Ala. 554]; Bugg v. Mitchell, 
103 So. 713, 20 Ala.App. 555; Wash- 


[64 C. J.—47] 


Arch- 


Welsh, 247 P. 815, 


ington & C. Ry. Co. v. Stallworth, 103 
So. 608, 20 Ala.App. 554; Davis. v. 
Clark, 98 So. 87,19 Ala-App. 468; 
Hampton v. Tant, 73 So. 825, 15 Ala. 
App. 463. 


Ariz.—Ewing v. U. S., 89 P. 593, 11 
Ariz. i. 

Ark.—Covington v. Little Fay Oil 
Co., 18 S.W.(2d) 306, 178 Ark. 1046; 
Security Finance Co. v. Ozark Hard- 
ware Co., 289 S.W. 761, 172 Ark. 562; 
Holt v. Leslie, 173 S.W. 191, 116 Ark. 
433; Patterson v. Roetzel & Chipman, 
164 S.W. 301, 111 Ark. 538; Helena 
Gas Co. v. Rogers, 147 S.W. 473, 104 
Ark. 59; Bryant Lumber Co. v. Stast- 
NEV LUA SW 040, (87 OAK: SAA, SL. 
THOUS Ne Viney Sd Re Ven OO ve Brook- 
sher, 109 S.W. 1169, 86 Ark. 91; Ong 
Chair iConin., ‘Cook osusiw. 203, 85 
Ark. 390. 


Cal.—Conlin vy. San Francisco, etc., 
R. Co., 36 Cal. 404; Lloyd v. Boule- 
vard Express, 249 P. 837, 79 Cal.App. 
406; Schmidt v. Union Oil Co. of 
ee 149° P. 1014, 27 Cal.App. 

Colo.—Colorado Springs, etc., R. Co. 
v. Nichols, 92 P. 691, 41 Colo. 272, 20 
L.R.A.N.S. 215; Johnson vy. Jones, 26 
P. 584, 16 Colo. 138. 


Conn.—New England Fruit & Prod- 
uce Co. v. Hines, 116 A. 243, 97 Conn. 
225; Kelley v. Torrington,:68 A. 855, 
80 Conn. 378; Cowles v. Bacon, 21 
Conn, 451° 56) Am. Db. 371; 


Fla.—Whitner vy. Hamlin, 12 Fla. 
18; Judge v. Moore, 9 Fla. 269. 


Ga.—Mulherin v. Kennedy, 48 S.E. 
437, 120 Ga. 1080; Conant v. Jones, 
48 S.BE. 234, 120 Ga. 568; Farmers’ 
Banking Co. v. Key, 37 S.E. 447, 112 
Ga. 301; Pilgrim Health & Life Ins. 
Co. v. McIntosh, 100 S.E. 40, 24 Ga. 
App. 162. 


Idaho.—Johnson y. 
2 Idaho (Hasb.) 
Jones, 1 Idaho 48. 


Iil.—Carson, Pirie, Scott & Co. v. 
Chicago Rys. Co., 141 N.E. 172, 309 
Tll. 346; Heineke vy. Chicago Rys. Co., 
116 N.E. 761, 279 Ill. 210 [aff 199 Ill. 
Kenyon v. Chicago City 
+ 85 N.E. 660, 235 Ill. 406 [aff 
137 Tll.App. 126]; Davis v. Illinois 
Collieries Co., 83 N.E. 836, 232 Ill. 
284; McKenzie Furnace Co. v. Mal- 
lers, 83 N.E. 451, 231 Ill. 561; Martin 
v. Hertz, 79 N.B. 558, 224 Ill. 84; Sol- 
lars _v. Review Pub. Co., 264 Tl. App. 
207; Mowat v. Sandel, 262 Ill.App. 
395: Worthey v. Cleveland, Cre Cars 
St. L. Ry. Co., 251 Ill. App. 585; San- 
do v. Smith, 237 Ill.App. 570; Brown 
Veep wulinois. Derminal Coico. buloA pps 
145 [aff 150 N.E. 242, 319 Tl. SiO 
Shapleigh Hardware Go. v. Southern 
Ry. Co., 222 Ill.App. 360; Ross P. 
Beckstrom Co. v. Armstrong Paint & 
Varnish Co., 220 Ill.App. 598; Black 
Diamond Fuel Co. vy. Illinois Fuel & 
Phosphate Co., 219 Ill.App. 150; Reh- 
thaler v. Crane Co., 218 Ill.App. 267; 
Hberhart vy. ~aucna, “Ins. ‘Cos 21%. Vile 
App. 354; Holcomb v. Magee, 217 Ill. 
App. 272; Klonowski v. Crescent Pa- 
per Box Mfg. Co., 217 Ill.App. 150; 
Hoglund v. E. P. Johnson Piano Co., 
214 Ill.App. 547; Cottam v. National 
Mutual Church Ins. Co., 209 Ill.App. 
404; Siegert v. Public Service Co. of 
Northern Illinois, 208 Ill.App. 551; 
Hanke v. Chicago Rys. Co., 208 Ill. 
App. 293; Kasten vy. Brinkman, 206 
Ill.App. 307; Willis Coal & Mining 
Co. v. Missouri & Illinois Coal Co., 
206 Ill.App. 192; Ferrell v. South- 
ern Illinois Ry. & Power Co., 206 Ill. 


Fraser, 18 P. 48, 
404; Henry v. 
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tract the minds of the jury from the real question 
submitted to them for determination, and thereby 
misleading them,®’” and, if requested, may properly 
But, following the rule applicable to 


App. 169; Sanboeuf v. Murphy Const. 
Co., 202 Ill.App. 548; Town of Hud- 
son y. Carrithers, 301 TL. App. 153; 
Forte vy. Cohen, 199 Ill.App. 462; 
Illinois Cent. R. Co. v. McDaniel, 199 


Ill.App. 282; Born v. Schrieber, 199 
Ill.App. 101; Thomas v. Ohio Coal 
Co., 199 Ill.App. 50; Kohl v. Clark- 


son, 182 Ill.App. 519; Hardin v. City 
of Moline, £79 TN: App. 101; Schneid- 
er v. Chicago Rys. Co., 177 Ill. App. 
334; Fisher v. Leesman, 168 Ill.App. 
606; Forney v. Schlachter, 168) 1. 
App. 295; Fleming v. Chicago City 
Ry. Co., 163 Ill. App. 185; Grimm v. 
Donk Bros. Coal & Coke Co., 161 Ill. 
App. 101; King v. Gray, 160 It).App. 
259; James v. Conklin & Hill, 158 Ill. 
App. 640; Farley v. Wabash R. Co., 
153 Ill.App. 493; Stack v. East St. 
Louis & S. Ry. Co., 152 Ill.App. 613 
[aff 92 N.E. 241, 245 Ill. 308, 137 Am. 
S.R. 318]; Perido v. Chicago, B. & Q. 
Kew COs 144 Tl. App. 446; German- 
American Bank of Bloomington Vv. 
Owens, 143 I1l.App. 211; Chicago City 
Ry. Co. v. Reddick, 139 Ill.App. 160; 
Campbell v. Fierlein, 134 Ill.App. 207; 
Elgin, J. & E. Ry. Co. v. Lawlor, 132 
Ill.App. 280 [aff 82 N.E. 407, 229 Ill. 
6211; Pennsylvania Co. v. Purvis, 128 
Ill.App. 367; Haas v. Tegtmeier, 128 
Tll.App. 280. 

Ind.—Whiteman vy. Whiteman, 53 
N.E. 225, 152 Ind. 263; Indianapolis, 
ete, Ri Coy viliBushs 2 L0nsinde 5825 
Musselman v. Pratt, 44 Ind. 126; 
Town of Hobart v. Casbon, 142 N.E. 
138, 81 Ind.App. 24; Snyder -v. Stan- 


ley, 133 N.E. 512, 77 Ind.App. 258. 
Iowa.—Withey v. Fowler Co., 145 
N.W. 923, 164 Iowa 877; Ranck v. 


Cedar Rapids, 111 N.W. 1027, 134 Iowa 
563; McBride v. Des Moines City R. 
Co., 109 N.W. 618, 134 Iowa 398; Wen- 
del v. Mallory Commission Co., 98 N. 
W. 612, 122 Iowa 712. 


Kan.—Abilene vy. Hendricks, 13 P. 
121, 36 Kan. 196; State v. Medlicott, 
9 Kan, 257. 


Ky.—City of Louisville v. Uebelhor, 
184 S.W. 152, 142 Ky. 151%), Bord sv. 
Grimes, 13 B.Mon.. 188; ‘Brown v. 
Wilson, 1 Litt. 229. 


Me.—Norton y. Kidder, 54 Me. 189; 
Hathorn v. Stinson, 10 Me. 224, 25 
Am.D. 228. 


Md.—North Chesapeake Beach Land 
& Improvement Co. v. Cochran, 144 
A. 505, 156 Md. 524; Mutual Life Ins. 
Co. of New York v.'Murray, 75 A. 348, 
111 Mad. 600; Jones v. Mechanics’ 
Bank, 8 Gill 123. 


Mass.—Merrick v. Betts, 101 N.E. 
131, 214 Mass. 223; Way v. Greer, 81 
N.E. 1002, 196 Mass. 237; Cunning- 
ham v. Davis, 56 N.E. 2, 175 Mass. 
213; Howes v. Grush, 131 Mass. 207. 


Mich.—Fors v. Fors, 123 N.W. 579, 
159 Mich. 156; Mosaic Tile Co. v. Chi- 
era, 95 N.W. 537, 133 Mich. 497; Ek- 
lund v. Toner, 80 N.W. COL ot ‘Mich. 
th «Schoenberg Vv. Voigt, 36 Mich. 


Minn.—Shartle v. Minneapolis, 17 
Minn. 308; Sanborn v. School Dist. 
No. 10, 12 Minn. 17; Derby v. Gallup 
5 Minn. 119 {error dism 2 Wall. (U.S 5 
Oi ENC. Sods 

Miss.—Brown v. Walker, 11 So. 724; 
Dennis, Perkins & Co. vy. Jones, 31 
Miss. 606; O’Reilly v. Hendricks, 10 
Miss. 388. 

Mo.—De Donato v. Morrison, 61 S. 
W. 641, 160 Mo. 581; Hollein vy. St. 
Louis, 32 S.W. 640, 130 Mo, 287; 
State ex rel. State Highway Commis- 
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instructions generally,®® the mere giving of abstract 
instructions, independently of whether or not they 
will not warrant a re- 
unless injury is shown or the jury were 


state correct rules of law, 
versal, 
misled. 
Hartman, (App.) 


Baker v. Scott 
(App.) 43 S.W. (2d) 


sion of Missouri v. 
44 S.W.(2d) 169; 
County Milling Co., 
441; Rice v. Gray, 34 S.W.(2d) 567, 
225 Mo.App. 890; Seago v. Paul Jones 
Realty Co., 170 S.W. go) 185 Mo.App. 
292; Gibeline v. Smith, 80 S.W. 961, 
106 Mo.App. 545. 

Mont.—Newer v. First Nat. Bank, 
241 P. 613, 74 Mont. 549; Keller v. 
Flanagan, 213 P. 222, 66 Mont. 144. 


Neb.—Harvey v. Harvey, 106 N.W. 
660, 75 Neb. 557; Hurlbut v. Hall, 
58 N.W. 5388, 39 Neb. 889; Rath v. 
ee 89 N.W. 612, 2 Neb. (Unoff.) 
6 

N.H —Osgood v. Maxwell, 95 A. 954, 
78 N.H. 35; Atherton v. "Tilton, 44 
N.H. 452. 

N.J.—Mehkanyies v. New Jersey 
Siew On, CSUp.) p54 AL 280% New, 
Brunswick Steamboat, ete., Transp. 
Co. % Tiers, 24 N.J.Law 697, 64 Am. 
D, 394. 


N.Y.—Mark v. Fritsch, 88 N.E. 380, 
195 N.Y. 282, 22 L.R.A.N.S. 632, 1338 
Am.S.R. 800; Lamkin v. Palmer, 58 
IN 1235 164 UNUNE S260 sir (Miller jv. 
Ocean Steamship Co., 23 N.E. 462, 118 
N.Y. 199; Elfers v. Woolley, 22 N.H. 
548, 116 N.Y. 294; Jennings v. Van 
Schaick, 15 N.E. 424, 108 N.Y. 530, 2 
AMES Reucoo.  ClintiuVe, Barro Wy nto. WN. 
TE RO CHGHHL O SN OL Sls Me LiCOL Vil LNOY. 
Citizens’ Gas-Light Co., 98 N.Y. 115, 
20 N.Y.Wkly.Dig. 413; Conley v. 
Meeker, 85 N.Y. 618 mem; Priebe v. 
Kellogg Bridge Co., 77 N.Y. 597; Kis- 
senger v. New York, ete:, R. Co., 56 
NOY. °538 [aff "36 N.Y-Super. 5721; 
Johnson v. Monell, 2 Abb.Dec. 470, 2 
Keyes 855; Emerson v. Bleakley, 2 
Abb/Dec. 22, 2 Transcr: App. 171, 3 
Transcr.App. 100, 5 Abb.Pr.N.S. 350, 
41 How.Pr. 511; Sperry v. Union 
R. Co., 114 N.Y.S. 286, 129 App.Div. 
594; Weitzmann v. A. L. Barber AS- 
phalt Co., 114 N.Y.S. 158, 129 App. 
-Div. 443. 

N.C.—Wooten vy. Holleman, 88 S.E. 
480, 171 N.C. 461; Edwards v. West- 
ern Union Tel. Co, 60 S.E. 900, 147 N. 
C. 126; McMillan y. Baxley, 16 S.E. 
845, 112 N.C. 578. 

Ohio.—Lear v. McMillen, 17 Ohio 
St. 464; Discount, ete., State Bank 
v. Litt, 26 Ohio Cir.Ct.N.S. 145. 

Okl.—Ralston First Nat. Bank v. 
Walworth, 98 P. 917, 22 Okl. 878; Cit- 
izens’ Bank v. Garnett, 95 P. 755, 21 
Okl. 200. 

Or.—Pacific Export Lumber Co. v. 
North Pac. Lumber Co., 80 P. 105, 46 
Or. 194; Roberts v. Parrish, 22, P. 
+136, 17 Or. 583. 

Pa.—City of Philadelphia v. Con- 
way, 101 A. 472, 257 Pa. 172. 


R.I.—De Coursey v. Rhode Island 

Co., 67 A. 431. 
$.c.—Gregg v. Atlantic Coast Line 

R. *Co., 134 S.E. 912, 187 S:C. 40; Harz- 
burg vy. Southern R. Co., 65 S.C. 539, 
44 S.B. 75 

Tenn.—Ford v. Ford, 11 Humphr. 89. 

Tex.—Baker v. Sparks, (Civ.App.) 
234 SW. 1109; Land v. Dunn, (Civ. 
App.) 226 S.W. 801; Southern Trac- 
tion Co. v. Kirksey, (Civ-App.) 222 § 
W. 702; Thomas y. Barthold, (Civ. 
App.) 171 S.W. 1071 [rev (Comman. 
App.) 210 S.W. 506]; Prentice v. Se- 
curity Ins. Co., (Civ.App.) 153 S.W. 
925: Rucker v. Barker, (Civ.App.) 151 
S.W. 871. [aff 192 S.W. 528]; Birge- 
Forbes Co. .v. St.. Louis,-ete., R. Co., 
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53 Tex.Civ.App. 55, 115 S.W. 333; Mis- 
souri, etc., R. Co. v. Hollan, 107 S.W. 


642, 49 Tex.Civ.App. 55; Antone v. 
Miles, 107 S.W. 39, 47 Tex.Civ.App. 
289; Wayward Lumber Co. vy. Cox, 


(Civ.App.) 104 S.W. 403. 

Utah.—Emelle v. Salt Lake City, 
181 P. 266, 54 Utah 360; Manti City 
Sav. Bank v. Peterson, 93 P. 566, 33 
Utah 209, 126 Am.S.R. 817. 

Va.—Mann v. W. C. Crenshaw & 
Co., 163 S.E. 375; Richmond Traction 
Co. v. Williams, 46 S.E. 292, 102 Va. 
253; Shenandoah Valley R. Co. v. 
Moose, 3 SE. 796, 83 Va. 827; Womack 
v. Circle, 29 Gratt. (70 Va.) 192. 


W.Va.—Delmar Oil Co..v. Bartlett, 
59 S.E. 634, 62 W.Va. 700. 

Wis.—Blankavag v. Badger Box 
ete., Co., 117 N.W. 852, 136 Wis. 380; 
Bowren v. Campbell, 5 Wis. 187. 


99. See Appeal and Error § 3015 
note 37. 


1. U.S.—Curecuru v. Penninsular 
Electric Light Co., 258 EF. 785, 170 C. 
CAL E79 Northern Pac. Re Coma. 
Teeter, 63 EF. 527, 11 €.C.As 1332. 

Ala.—Goodgame v. Louisville & N. 
R. Co., 119 So. 218, 218 Ala. 507; Rob- 
inson v. Crotwell, 57 So. 28, 175 Ala. 
194; Alabama Consol. Coal & Iron 
Co. v. Cowden, 56 So. 984, 175 Ala. 
108; Central of Georgia R. Co. v. 
Hyatt, 43 So. 867, 151 Ala. 355; South- 
ern Coal, -ete., Co. v. Swinney, 42 So. 
808, 149 Ala. 405; Owensboro Wagon 
Co. v. Hall, 43 So. 71, 149 Ala. 210. 


Rahm srr en v. Fowler, 44 Cal. 
195. 


Colo.—Denver Tramway Co. v. 
Owens, 86 P. 848, 20 Colo. 107; Perot 
Va (COODeR, saSaeanool ale, Colo. 80, 31 
Am,S.R. 258. 

Conn.—Smith v. Carr, 16 Conn. 450. 

Fla.—-Florala Sawmill Co. v. Smith, 
46 So. 332, 55 Fla. 447; Hooker v. 
Johnson, 10 Fla. 198; Proctor v. Hart, 
5 Fla. 465. 

Ga. 
127 Ga. 338. 


Ill.—Wallace v. Farmington, 83 N. 
Re LSOe 2380 Wl 2325 Olaicasoy UR ce 
ee Vee On ake Rathneau, 80 N.HE. 119, 


225° 01 278 ath 124.1 App. 42.7); 
Anthony Ittner Brick Co. v. Ashby, 
64 N.E. 1109, 198 Ill. 562° [aff 100 


UlLApp. 604]; Taylor v. Felsing, 45 N. 
EK. 161, 164 Ill. 331; Fisher v. Johnson, 
238 JIllLApp. 25; McFarland v. Jack- 
son, 189 Til.App. 453; -Cochran v. 
Kankakee Stone & Lime Co., 179 Ill. 
App. 437; Carney v. Marquette Third 
Vein Coal Co., 175 Ill.App. 139 [aff 103 
N.E. 204, 260 Ill. 220]; Richter v. 
Tegtmeyer, 167 Ill.App. 478; Pierce 
v., Decatur Coal, Co.) 151 DTllApp, 47; 
Neumann v. Neumann, 147 Ill.App. 
218; Comerford v. Morrison, 145. 111. 
App. 615; Burchard-Hulburt Inv. Co. 
v. Hanson, 143 IllApp. 97; Utter v. 
Curry, 130. D1l.App. 21; Tllinois Cent. 
R, Conon. Hicks; 122 TNeAppire 40: 

Ind.—Salem v. Goller,.76 Ind. 291; 
Hays v. Hays, 97 N.E. 198, 49 Ind. 
App. 298. 
Ilowa.—McGregor v. Armill, 2 Iowa 
oVU. 

Kan.—Meyer v. Reimer, 
65 Kan. 822; 


70 P31 86.9, 
Zimmerman v. Knox, 8 
Pin L045 084 Kan. 245; Raper v. Blair, 
24 Kan. 374. 


Ky.—MclIsaacs v. Hobbs, 
268; Zentzshel v. Richey, 


8 Dana 
110 S.w. 


Instructions held erroneous. 
have been applied in many kinds of cases, instruc- 
tions having been held erroneous as abstract in 
cases involving sales,” 


[§ 646 


The foregoing rules 


leases,? in actions for com- 


832, 33 Ky.L. 657. 


Me.—Copeland v. Copeland, 28 Me. 
52D: 


Md.—White v. Parks, 140 A. 70, 154 
Md. 195. 


Mo.—Clark v. Cox, 24 S.W. 221, 118 
Mo. 652; Burdoin v. Trenton, 22 S.W. 
728, 116 Mo. 358; Quinn v. Berberich, 
(App.) 51 S.W.(2d) 153; Swoboda v. 
Nowak, 255 S.W. 1079, 213 Mo.App. 
452; Hemphill v. Kansas City, 75 S. 
W. 179, 100 Mo.App. 568. 

Neb.—Sabin v. Cameron, 117 _N.W. 
95, 82 Neb. 106; Chicago, etc., R. Co. 
v. Jamison, 98 N.W. 823, 71 Neb. 252; 
Swift v. Holoubek, 84 N.W. 249, 60 
ong 784 [mod 86 N.W. 900, 62 Neb. 


N.H.—Smith v. New England Bank, 
54 A. 385, 72 N.H. 4. 


N.Y.—Lake v. Wendt, 48 N.Y.S. 50, 
21 App.Div. 276. 


N.C.—Ruffin v. Atlantic, ete, R. 
Co., 55 S.H 86, 142 N.C. 120s (Riaek- 
well v. Lynchburg, ete., R. Co., 16 S.E. 
12 tl Tle. Coe 1 64 82) LAr SUR TS 6; nang. 
fee 729; Evans v. Howell, 84 N.C. 


Ohio.—Cincinnati Traction Co. v. 
Forrest, 75 N.E. 818, 78 Ohio St. 1. 


Or.—Salmon v. Olds, 9 Or. 488. 


Pa.—Maus v. Mahoning Tp., 24 Pa. 
Super. 624. 


S.C.—Holmes v. Weinheimer, 44 S. 
E. 82, 66 S.C. 18; Daniels v. Florida 
eons ete., “Ro Co., oo oan bon. 62s. 


Tenn.—Knoxvitle Iron Co. v. Dob- 
son, 15 Lea 409. 


Tex.—Texas, etc., R. Co. v. Wright, 
62 Tex. 515: Go'dstein v. Cook, (Civ. 
App.) 22 S.W. 762. 


Vt.—Smith v. Central Vermont R. 
Coy 67-7ALI535, 80 SVits 2085 


Va.—Nesbit v. Webb, 79 S.E. 330, 
115 Va. 362; Newport News, ete Yass, 
etc., Co. v. McCormick, 56 ‘SE 281, 
106 Va. 517; Pasley v. English, 10 
Gratt. (51 Va.) 236. 


Wash.—Carstens v. Stetson, 
Mill Co., 45 P. 313, 14 Wash. 643. 


W.Va.—Claiborne v. Chesapeake, 
etc., R. Co., 33 S.H. 262, 46 W.Va. 363. 


Wis.—Pelton v. Spider Lake Saw- 
mill, ete., Co., 112 N.W. 29, 132 Wis. 
219, 122 Am.S.R. 963. 


[a] Erroneous charge upon imma- 
teria), question affords no ground for 
a writ of error. Tartt v. Negus, 28 
So: 713, 127 Ala. 301; Antrim Iron Co. 
Vv. Anderson, 104 N.wW. 319, 140 Mich. 
COED Am.S.R. 434; Coleman vy. 
Reynotds, 105 S.W. 1070, 207 Mo. 463; 
Bertram v.‘ People’s R. Co., 55 S.w. 
1040, 154 Mo. 639; Robinson vy. Mills, 
65 P. 114, 25 Mont. 391; Blakeslee v. 
Geneva, 69 NY 1122, 61 Apn.Div. 
42; Leven v. Smith, 1 Den. (N-Y.) 
571; Pittsburg Safe Deposit, etc.. Co. 
Vv. Motheral, 8 Pa.Super. 433; Endow- 
ment Rank K. P. v. Steele, 69 S.W. 
336, 108 Tenn. 624; San Antonio, ete, 
Re Cov ve. Grits 48 S.W. 542, 20 Tex. 
Civ.App. 91. 


Immaterial instructions as ground 
for reversal generally see Appeal and 
Error § 3017. 


2. Sullivan v. Lyons, 140 N.W. 255, 
31 S.D. 189, Ann.Cas.1915D 1125,' 


8. Smith v. Cannady, 147 P. 210, 
45 Utah 521. 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pensation by brokers, in actions by or against 
banks,® in actions to recover damages for injuries 
by railroads to employees,® for injuries by street 
railway ears to pedestrians,’ for injuries by auto- 
motiles to motorists,’ guests,? and bieyelists,*? for 
injurics by employers generally to their emp!oyees,"? 
in actions for divorce,!? malpractice,!* or damages 


to property.+# 


Requests for instructions held properly refused. 
Requests for instructions have been held properly 
refused as abstract in cases involving sales,t° in 
actions for compensation by attorneys!® and bro- 
kers,17 in actions by or against banks,!® in actions 
to recover damages for injuries by railroads to 
*® employees,”° invitees,*? trespassers,** 
and at railroad erossings to drivers of teams,?? 
and automobilists,?4 for injuries by strcet cars to 
autcmobilists?® and pedcstrians,?° for injuries by 
automobiles to motorists,?7 guests,?® and drivers of 


passengers, 


4 Perles v. Feldman, (Mo.App.) 
28 S.W.(2d) 375. 
5. Arkansas Nat. -Bank v. John- 


son, 182 -S.Wi523,,122 Ark. 1, 

6 Doyle v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 31 S.W.(24a) 
1010, 326 Mo. 425 [cert den 51 S.Ct. 
345, 283 U.S. 820, 75 L.Ed. 1435]. 

7. Roberts v. Chicago City Ry. Co., 
104 N.B. 708, 262 Ill. 228 {rev 177 Ill. 
App. 400].. 

8. Kohanek v. Rudie Wilhelm 
Warehouse Co., 276 P. 693, 129 Or. 
642; Mercer Funeral Home v. Addison 
Bros. & Smith, (W.Va.) 163 S.E. 439. 


%  Burgher v. Niedorp, (Mo.App.) 
50 S.W.(2d) 174. 

10. Cumberland Bus Co. v. Helton, 
13 S.W.(2d) 758, 227 Ky. 587. 

11. Williams v. Southern Pac, Co., 
202 P. 356, 54 Cal.App. 571 ficert den 
42° S.Ct: 315,258 U.S. 622, 66 L.Ed. 
796]; Consolidation Coal Co. v. Sprad- 
lin, 190 S.W. 1069, 173 Ky. 229; Mar- 
quez v. Koch, 161 S.W. 648, 176 Mo. 
App. 143; Nichols v. Champion Fibre 
Co.. 128 Si ATI, 90-N-C. 1. 


12. McNabb v.. McNabb, (Tex.Civ. 
App.) 207 S.W. 129. 


13. Butler v. Rule, 242 P. 436, 29 
Ariz. 405. 
14. N. P. Sloan Co. v. Barham, 211 


S.W. 381, 138 Ark. 350; Greenberg v. 
Branciere, 124 A. 216, 100 Conn. 596. 


15. McClellan v. Lyle-Taylor 
Grain Co., 87 So. 596, 205 Ala. 59; 
Commercial Credit Co. v. Chevrolet 
Motor Co.,/114 So. 273, 22 Ala.Apn. 
211; Citizens’ Nat. Bank v. Bucheit, 
71 So. 82, 14 Ala.App. 511 [cert den 
72 So. 1019, 196 Ala. 700]; Shelton 
v. Michael, 160 P. 578, 31 Cal.App. 
328; Howard v. Strawbridge & 
Clothier, 1'76 *S. WwW. '9.77, "'65.5 Key." 8s 
Crocker Wholesale Grocer Co, v. Ey- 
ans, (Mo.App.) 272 S.W. 1017. 


16. McVay v. Frank S. White & 
Sons, 48 So. 344, 158 Ala. 182. 


L723 Spiceriv.. Hincks, 155, A. 5608, 
118 Conn. 366, 76 A.L.R. 1519. 


18. Hudson vy. Repton State Bank, 
75 So. 695, 16 Ala.App. 101; arbison 
v. Hammons, 167 S.W. 849, 113 Ark. 
L205 "Erosse dw: Burkholder, 211). RP. 
115, 112 Kan. 406. 


19. Alabama City, G. & A. Ry. Co 
v. Ventress, 54 So. 652, 171 Ala. ‘285; 
Central of Georgia Ry. Co. v. Barnitz, 
84 So. 474, 17 Ala.App. 201; St. Louis, 
I. M. & S. Ry. Co. v. Whitacre, 147 S. 
W.,. 58, 1038 Ark. 332; Gordon v. Di- 
rector General of Railroads, 104 S.E. 
796, 128 Va. 426. 


1k are, 


TRIAL 


der, 32+ 


in actions 
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teams,?° for injuries by employers generally to their | 
employees,®° in actions for assault,*! libel and slan- 
malpractice,?* malicious prosecution,®* tres- 
pass,°° or damages to land*® or other property,** 
involving 
with the contest of a will,?* authority of agents,?° 
powers and liabilities of partners,*® fraud,*! pay- 


particular issues connected 


ment,*? or release,#? and finally in actions generally 


where questions 


as a whole.*5 


20. Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481; Louisville 
& N. R. Co. v. Johnson, 50 So. 300, 162 
Ala. 665; Galveston, H. & S.’A. Ry. 
Co. v. Andrews, (Tex.Civ.App.) 291 S. 
W. 590; Gulf Refinine Co v. Jackson, 
(Tex.Civ.App.) 250 S.W. 1080. 


21. Louisville & N. R. Co. v. Mar- 
tin, 73 So. 909, 198 Ala. 540. 

22. Southern Ry. Co. v. Smith, 59 
So. 390, 163 Ala, 174; Washington & 
O. D. Ry. v. Ward’s Adm’r, 89 S.E. 
140, 119 Val 334: Nesbit v. Webb, 79 
S.E. 330, 115 Va. 362. 

23. Nashville, C. & St. L. Ry. v. 
Cox, 94 So. 247, 18 Ala.App. 672. 


24. Alabama Great Southern R. 
Co. v. Ensley Transfer & Supply Co., 
100 So. 342, 211 Ala. 298; Bushu v. 
Cordera, 257 I1).Apv.° 234; Enele. v. 
Cleveland, C., C. & St. L. Ry. Co., 149 
N.E. 648, 197 Ind. 263. 


25. Ruffin Coal & Transfer Co. v. 
Rich, 108 So. 596, 214 Ala. 633; Mo- 
bile Light & R.-Co. v. McDonnell, 92 
So. 185, 207 Ala, 161. 


26. Benton v. City of Montgomery, 
75 So. 473, 200 Ala. 97; Birmingham 
Ry., Light & Power Co, v. Fox, 56 So. 
1013, 174 Ala. 657; Long v. Ottumwa 
Ry. & Light Co., 142 N.W. 1008, 162 
Towa 11. 


27. Arkansas Power & Light Co. v. 
Cummins, 28 S.W.(2d) 1077, 181 Ark. 
1145, 182 Ark. 1: Lindsey v. Elkins, 
283 P. 447, 154 Wash. 588. 


28. White v. Parks, 140 A. 70, 154 
Md. 195; Carero v. Breslin, 128 A. 883, 
3 IN. J. bise, 607. 


29. Roach v. Wright, 70 So. 271, 
195 Ala. 333. 

80. Sloss-Sheffield Steel & Iron Co. 
vi ‘Thomas; 80 So: 69, 202 Ala.’ '232; 
Clinton Mining Co. v. Bradford, 76 So. 
74, 200 Ala. 308; Caldwell-Watson 
Foundry & Machine Co. v. Watson, 62 
So. 859, 183 Ala. 326; Burton Const. 
Co. v. Metcalfe, 172 S.W. 698, 162 Ky. 
366; Span v. Jackson, Walker Coal & 
Mining Co., 16 S.W.(2d) 190, 322 Mo. 
158; Wainwright v. Westborough 
Country Club, (Mo.App.) 45 S.W.(2d) 
86; Baker v. wee! County Milling Co., 
(Mo. App.) 48 S.W.(2d) 441. 


31. John R. Thompson & Co. v. 
Vildibill, 100 So. 139,211 Ala. 199; 
Johnson v. Johnson, 77 So. 335, 201 
AV aa Aly, 6.) Awe akta pa Osis: Imler v. 
Yeager, (Mo.App.) 245 S.W. 200. 

$2. Penry v. Dozier, 49 So. 909, 161 
Ala. 292. 

33. Torrance v. Wells, 122 So. 322, 
219 Ala. 384; Bartolas v. Coleman, 161 
N.E. 20, 27 Ohio App. 119. 


are involved relating to the effect 


of failure to call witnesses.** 


[§ 647] b. What Constitutes Violation of Rule. 
Whether an instruction stating a principle of ab- 
stract law violates the rule that a court 
not instruct in the abstract is determined by ref- 
erence to the evidence as well as to the instructions 
The rule is viclated by an instrue- 
tion unrclated to the issues,?® or related to nonex- 
istent issues, as, for example, matters or facts not 
in dispute;*? or too general in terms, and without 


should 


| 84. Goldstein v. Rau, 127 A. 488, 
147 Md. 6. 
35. Stockburger v. Aderholt, 86 So. 


464, 204 Ala. 557; Gulf Production Co. 
Bape sory (Tex.Civ.App.) 234 S.W. 

36. Alabama Power Co. v. Allen, 
118 So. 662, 218 Ala. 416; Kilian v. 
Killian, 57 So. 825, 175 Ata: 224; 
City cof Montgomery v. Stephens, 69 
So. 970,14 Ala.Anp:, 274; .T. &.C. Ins. 


ree v. Fouke, 127 S.W. 461, 94° Ark. 
358. 
37. Louisville & N. R. Co. v. Car- 


ter, 104 So. 754, 213 Ala. 393; Louis- 
ville & N. R. Co. v. Watson, 94 So. 
551, 208 Ala. 319; A’abama Great 
Southern R. Co. v. McDaniel, 69 So. 
60, 192 Ala. 639. 

88. Lockridge v. Brown, 63 So. 524, 
184 Ala. 106; Miller v. Ahrbecker, 151 
N.E. 526, 320 Ill, 577; Mitchell -v. 
Slye, 111 A. 814, 137 Md. 89. 


39. Tennessee River Nav. Co. v. 
Walls, 92 So. 202, 18 Ala.App. 305. 

40. J. B. Brown & Co. v. Matthews, 
70 So. 287, 14 Ala.App. 428. 


41. Kilaveness v. Freese, 145 N.W. 
5Ol6, 33) 00D. 20s. 


42, Nance v. Countess, 78 So. 464, 
16 Ala.App. 434. 

43. St. Louis, JOM. &(S) By. Con ve 
Carter, 126 S.W. 99, 98 Ark. 589. 


44, Southern Ry. Co. v, Gullatt, 48 
So.-472, 158 Ala. 502. 


45. Cook v. Danaher Lumber Co., 
112 P. 245, 61 Wash. 118. See’ also 
eases infra this section. 


46. Ala.—Mobile & O. R. Co. v. 
Williams, 121 So. 722, 219: Ala. «238; 
PR. B. Yates .Mach._ Co. v. Taylor, 110 
So. 396,.215 Ala. 3113 Atlanta, B. & A- 
Ry. Co. v. Ballard, 82 So. 470. 203 Ala. 
220; Porter v. Louisville & N. R. Co., 
79 (So: 605,202) Ala. 130° “Einvon, Coma. 
Crane, 75 So. 366, 200 Ala. 54; Caten- 
zano v. Jackson, 73 So. 510, 198 Ala. 
302; Louisville & N. R. Co. v. Jones, 
10 'S0., 133,” 194"'Alaz 834° = Smiathe ys 
Odell, 108 So. 400, 21 Ala.App. 358; 
Kemp v. Wilson, 84 So. 636, 17 Ala. 
App. 224. 

Ark.—Clark Pressed Brick Co. v: 
Ainsworth, 194 S.W. 852, 129 Ark. 583. 

Ill.—Garvey v. Chicago Rys. Co., 
L771 N-B. 271, 339) Tile 276; vallaicel of 
Des Plaines v. Winkelman, 110 N. 
By 417,270 Ti. 49: 


Ma. son v. City of Balti- 
more, 96 A. 458, 460, 127 Md. 233. 

OF rae SG v. Carlton Lumber Co., 
152) RP. 256, 7 7OBS 6832 

47. ‘Alea ris Great Southern R. Co. 
v. Snodgrass, 79 So. 125, 201 Ala.~653; 
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application to facts, to be any guide to the jury 
in arriving at a verdict,4® but an instruction though 
in general terms does not violate the rule where 
the facts are few and simple and the application 
thereto is clear,*® or where it is based on the evi- 
dence,°° however weak and inconclusive it may 
be,®>+ even though not referring to it,>? or appli- 
cable to it in all its details,°* or not requiring the 
jury to look to the evidence,®* or to make a spe- 
cific finding before applying the instruction to 
An instruction is not objectionable as ab- 
stract where it deals with an issue in the ease,°® 
or with another issue related thereto,®? or with a 
party’s theory of the case supported by competent 


muge2 


Brandon v. Carr, 237 P. 642, 28 Ariz. 
454; Woodley Petroleum Co. v. Willis, 
290 S.W. 953, 172 Ark. 671. 1 
48. Phillips v. Todd, (Mo.App.) 18 
S.W. 1039; Fred Harvey, Ine. v. 
a eetiee (Tex.Civ.App.) 233 S.W. 


49. Johnson v. Horn, 283 P. 427, 
86 Mont. 314; Loncar v. National 
Union Fire Ins. Co. of Pittsburgh, Pa., 
274 P. 844, 84 Mont. 141. 

“Tt is true that, as a general propo- 
sition, a court should not instruct in 
the abstract; but whether an in- 
struction is to be so considered must 
be determined by reference to the evi- 
dence as well as the instructions as 
a whole. The court had defined the 
issues and submitted the defense of a 
choice between places to work, and 
it was not error to follow it with the 
abstract law covering the issues as 
defined.” Cook v. Danaher Lumber 
Co:, 112 P. 245, 61 Wash.°118, 123. 


50. Ala.—Jefferson Fertilizer Co. 
v. Houston, 57 So. 98, 8 Ala.App. 348. 


Ark.—Martin v. Camden Gas Co., 
17 S.W.(2d) 309, 179 Ark. 481; Ameri- 
can Ins. Co. v. Rector, 290 S.W. 367, 
172 Ark. 767; Cooper v. Kelly, 198 S. 
W. 94, 181 Ark. 6; Lancaster v. Case, 
POT SaW ned 30 Ark. wim S ts louis, 
I. M. & S. Ry. Co. v. Cabiness, 168 
S.W. 1116, 113 Ark. 599. 


Cal.—Bozarth v. Birch, 198 P. 222, 
52 Cal.App. 55. 

Colo.—Idaho Gold Coin Min. & Mill. 
Co. v. Colorado Iron Works Co., 111 
P. 553, 49 Colo. 66. 

Ill.—Hoehn v. East Side Levee & 
Sanitary Dist., 203 Ill.App. 48; Eaton 
v. Marion County Coal Co., 173 Ill. 
App, 444 [aff 101 N.B. 58, 257 Ill. 567). 


Mo.—Leimkuehler v. Wessendorf, 
18 S.W.(2d) 445, 454, 223 Mo. 64; 
Fowlkes v. Fleming, 17 S.W.(2d) 511, 
322 Mo. 718; Hultg v. Miller, (App.) 
299 S.W. 85. 

“This was a fair statement of the 
law, and in view of the pleadings and 
evidence in the case, it was not a 
mere abstraction.” Leimkuehler v. 
Wessendorf, supra. 

[a] Evidence warranting infer- 
ence.—An instruction is not abstract 
if there be any evidence from which 
the jury might infer the existence of 
the fact supposed. Arkadelphia Lum- 
ber Co. v. Asman, 107 S.W. 1171, 85 
Ark. 568; Jacksonville Electric Co. 
v. Cubbage, 51 So. 139, 58 Fla. 287. 

[b] Weight of testimony.—An in- 
struction as to the effect of contradic- 
tions in plaintiff’s testimony is not 
abstract. Louisville & N. R. Co. v. 
Cheatwood, 68 So. 720, 14 Ala.App. 
175. 

[c] Im absence of any evidence to 
which the instruction may be applied, 
it is subject to objection as abstract. 
Emerson v. Turner, 130 S.W. 538, 95 
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instruction, the 


Ark. 597; Ward v. Delaware L. & W. 
R, -Co., 145. A. 623, 7 N.J.Misc. 379. 


51. Alabama Produce Co. v. Smith, 
141 So. 674, 224 Ala. 688. 

52. Anderson v. Decatur Ry. & 
Light Co., 200 Ill.App. 646. 


53. Henry v. Epstein, 95 N.E, 275, 
278, 50 Ind.App. 660. 

“The instructions given in this case 
are not open to the criticism that 
they do not apply to the specific evi- 
dence introduced at the trial in all of 
its details. It is true that the in- 
structions given, defining the care re- 
quired of the plaintiff, and the pre- 
cautions which he was required to 
use before driving upon the tracks of 
the defendant, were so worded as to 
be applicable to any person under like 
conditions and circumstances; but 
the circumstances and conditions re- 
ferred to in the instructions given 
were so applicable to the state of 
facts which the defendant claimed the 
evidence established in respect to the 
conditions and circumstances’ sur- 
rounding the plaintiff at and im- 
mediately before the injury that the 
jury could not have failed to make 
the proper application of the law to 
the facts which the evidence tended 
to prove.” Henry v. Epstein, supra. 

54. Nashville, C. & St. L. Ry. Co. 
BR Rae ees 165 S.B. 897, 45 Ga.App. 


55. Bourland v. Caraway, 39 S.W. 
(2d) 316, 183 Ark. 848. 

56. Soto v. Spring Valley Water 
Co., 178 PB. 305, 39\CaliApp: 187; Grand 
Rapids & I. Ry. Co. v. Jaqua, 115 N. 
BE. 73, 66 Ind.App. 113; Davis v. Sim- 
mons, (Tex.Civ.App.) 240 S.W. 970. 


57. See case infra this note. 


[a] Common-law duty.—An _in- 
struction on common-law duty of a 
driver on a highway is not objection- 
able as abstract because the action 
is based on an ordinance, if the ordi- 
nance is but a statement of the com- 
mon-law principle. Parkin v. Gray- 
consOmen Co., 1438 P. 257, 25 Cal.App. 

58 Strickland v. Smith, 198 S.W. 
690, 181 Ark. 350; Black v. Riley, 128 
P. 764, 20 Cal.App. 199. 


59. Quisenberry v. Stewart, (Mo.) 
219 S.W. 625. 


60. See infra § 763. 


61. Gabriel v. Metropolitan St. 
Be Co., 148 S.W. 168, 164 Mo.App. 


62. Bagaini v. Donk Bros. Coal & 
Coke Company, 199 Ill.App. 76. 


63. Nordlund v. Lewis & C. R. Co., 
(Or.) 15 P.(2da) 980, 988. 


“The defendant argues, however, 
that, since its answer did not allege 
the defense of assumption of risk, 
the instruction was purely abstract. 
This case was brought under a special 
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testimony ;>8 or where it is given to explain other 
instructions,>5® or is made to apply to the facts 
by other instructions given,°° or is supplemented 
by other instructions making the required applica- 
tion,*? or is given in the language of the statute 
provided other instructions apply it to the facts.%? 
An instruction is not abstract as dealing with an 
issue not properly in the case where the issue is 
developed by the evidence, and, in the absence of 


jury might be misled thereby.** 


An instruction does not violate the rule against 
abstract instructions where it deals with an ulti- 
mate fact in issue,** especially where the primary 
facts are undisputed,®> even though reference to 


statute which affords to workmen 
rights different from those recog- 
nized by the common law, and it 
would, therefore, seem entirely proper 
for the court, in the absence of special 
circumstances, to declare to the jury 
the nature, extent, and limits of the 
rights accorded by the statute. This 
was especially true in view of the 
fact that the defendant sought to 
show that the deceased was an ex- 
perienced brakeman and could have 
observed the defective condition of 
the logging truck. The defendant 
eertainly intended that the jury 
should make some use of this evi- 
dence, and, in the absence of knowl- 
edge that the defense of assumption 
of risk was not available, the jury 
might have misapplied the evidence 
just mentioned. The judge who pre- 
sides over the trial and sees the 
manner in which the issues develop, 
whether they are mentioned in the, 
pleadings or not, is best able to know 
what instructions are needed by the 
jury to produce a verdict in harmony 
with the law, and thus much must be 
left to his discretion. Section 2-308, 
Oregon Code 1930, and State v. Jen- 
nines 13 Or. 455,.282: BR. b60>  itmig 
our opinion that the instruction in- 
formed the jury upon an issue 
developed by the evidence and that it 
was, therefore, not abstract.” Nord- 
lund v. Lewis & C. R. Co., supra. 


64 <A. L. Clark Lumber Co. v. 
Hurst, 186 S.W. 619, 124 Ark. 599, 


_ [a] Negligence.—In an action for 
injuries at a railroad crossing, giving 
in the charge the legal definition of 
negligence is not objectionable as 
abstract. Louisiana & A. Ry. Co. v. 
Woodson, 192 S.W. 174, 127 Ark. 323: 


{b] Reasonableness of price.—On 
trial of the right of property levied on 
under execution, where the question 
for the jury was the reasonableness 
of the price paid by claimants for the 
goods, a requested charge that an in- 
solvent debtor can make a valid sale 
of his property, if the price received 
is fair and reasonable, and the entire 
consideration is paid to its creditors, 
existing at the time of the sale, was 
not objectionable as abstract. Light- 
man Bros. & Goldstein v. Epstein, 51 
So. 164, 164 Ala. 660. 


65. Capital Laundry Co. v. Me- 
Roy’s Guardian, 227 S.W. 787, 789, 190 
Ky. 440. : 


“We are also of the opinion that 
the court submitted the question of 
contributory negligence to the jury as 
fully and as concretely as the facts 
justified or permitted. Really this is 
not a case where a concrete instruc- 
tion could have been given very easily, 
since the very conception of a con- 
crete instruction presupposes primary 
facts in issue, and the only fact in 
issue here was the ultimate fact of 
contributory negligence.” Capital 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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other ultimate facts is omitted ;°* 
instruction violate the rule merely because it fails 
to charge some other principle applicable.®? 


[§ 648] 2. Application of Instructions to Case 


Laundry Co. vy. McRoy’s Guardian, 
supra. 

66. A. L. Clark Lumber Co. 
Hurst, 186 S.W. 619, 124 Ark. 599. 

67. Winn v. Bridges, 87 S.E. 665, 
144 Ga. 497; McGee v. Young, 64 S. 
BE. 689, 182 Ga. 606. 

68. U:S.—Memphis St. Ry. Co. v. 
Tilinois Cent. R. Co., 242 F. 617, 155 
C.C.A. 307; William Sebald Brewing 
Cos ¥. Tompkins, ee lei. 805, P8tc.C: 
A. 465; Farmers’ & Merchants’ Bank 
of Vandalia, Ill. v. Maines, 195 F. 62, 
115 C.C.A. 64; Northwestern S. S. Co. 
v. Cochran, 191 F. 146, 111 C.C.A. 626. 


Ala.—Alexander v. Smith, 61 So. 68, 
180 Ala. 541; Southern Ry. Co. v. W. 
T. Adams Mach. Co., 51 So. 779, 165 
Ala. 436. 

Ariz.—Brandon v. Carr, 237 P. 642, 
28 Ariz. 454. 


Ark.—Taylor v. McClintock, 112 S. 
W. 405, 87 Ark. 243. 


Cal.—Crabbe vy. Mammoth Channel 
Gold Mining Co., 143 P. 714, 168 Cal. 
500; In re Budan’s Hstate, 104 P. 442, 
156 Cal. 230; Sargent v. Linden Min. 
Co., 55 Cal. 204; Shelton v. Michael, 
160 P. 578, 31 Cal.App. 328; Van Horn 
v. Pacific Refining & Roofing Co., 148 
P. 951, 27 Cal.App.—105. 


Colo.—Snapp v. Manning, 236 P. 131, 
77 Colo. 268; Colorado Springs & In- 
Lerurban: Ry. Cov m7 Nichols, 292). P: 
692, 41. Colo, 272, 207 T..R.AIN-S, 215; 
San Miguel Consol. Gold Min. Co. v. 
Stubbs, 90 P. 842, 39 Colo. 359; Atchi- 
son, T. & 8S. F. Ry. Co. v. Adcock, 88 
PP USO Fis S) COLOI 369, 


Conn.—Goldman v. New York, N. 
a & H. R. Co., 75 A. 148,83 Conn. 

Fla.—Charlotte Harbor & N. Ry. Co. 
v. Truette, 87 So. 427, 81 Fla. ‘152; 
Seaboard Air Line Ry. v. Royal Palm 
Soap Co., 86 So. 8385, 80 Fla. 800; 
American Mfg. Co. v. A. H. McLeod & 
Co., 82 So. 802, 78 Fla. 162. 


Ga.—Mercantile Nat. Bank of Sa- 
vannah vy. Stein, 124 S.E. 697, 158 Ga. 
894; Bearden & Turnbull v, ‘Holland, 
67 S.E. 432, 134 Ga. 79; Ozmore v. 
Coram, 65 S.E. 448, 133 Ga. 250; Mal- 
lett & Nutt v. Watkins, 64 S.E. 999, 
132 Ga. 700, 131 Am.S.R. 226; Hum- 
phreys v. Smith, 58 S.E. 26, 128 Ga. 
549; Southern Flour & Grain Co. v. 
Pillsbury Flour Mills Co., 116 S.E. 
910, 29 Ga.App. 671; Elrod v. Cham- 
blee, 106 S.B. 915, 26 Ga.App. 703; 
Howard v. Macon Ry. & Light Co., 86 
S.B. 256, 17 Ga.App. 55; Central of 
Georgia Ry. Co. v. Cooper, 82 S.E. 310, 
14 Ga.App. 738; Savannah Electric 
Co. v. Elarbee, 64 S.B. 570, 6 Ga.App. 
137; Stiles v. Shedden, 58 S.E. 515, 2 
Ga.App. 317. 


Hawaii.—Terr. v. Kawano, 20 Ha- 
waii 469, Ann.Cas.1913B 258. 


Idaho.—Austin v. Brown Bros. Co., 
164 P. 95, 30 Idaho 167. 


Ill._— Bell v. Toluca Coal Co., 112 
Namo eeena tilled Hos) Gheenburs nV. 
S. D. Childs & Co., 89 N.E. 679, 242 
Ill. 110; Martin v. Hertz, 79 N.E. 558, 
4 OTM: P84 Lafl 18s, TWA pp: ) 2977; 
Schoen v. Wolfson, 263 Ill.App. 414; 
Schwartz v. Anheuser-Busch Brew- 
ing Ass’n, 182 Ill.App. 3388; McGovney 
v. Goesel, 172 I1l.App. 517: Pley v. 
Lavette, 167 Tll.App. 494; Tripoli Sav. 
Bank v. Schnadt, 135 Ill.App. 373; 
Schell v. Weaver, 128 Ill.App. 106 [aff 
80 NB. 95, 225 Tl 159, 8 Ann-Cas. 
3391; Himrod Coal Co. y. Clingan, 114 
Tll.App. 568. 
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nor does an 


and proof.®® 


Ind.—Evansville & T. H. R, Co. v. 
Berndt, 88 N.E. 612, 172 Ind. 697; 
Patterson v. Doe, 8 Blackf, 237; Chi- 
cago & E. I. Ry. Co. v._ Whipking, 
(App.) 170 N.E. 548; Jackson v. 
Pirtle, 127 N.B. 305, 15 Ind.App. 336; 
Evansville Rys. Co. v. Cooksey, 112 
N.B. 541, 638 Ind.App. 482; Chicago & 
I. R. Co. v. Biddinger, 109-N.E. 953, 
61 Ind.App. 419; Conder v. Griffith, 
111 N.E. 816, 61 "Ind. App. 218; Pium- 
mer v. Indianapolis Union Ry. Co., 
104 N.E. 601, 56 Ind.App. 615; Morti- 
mer v. Daub, 98 N.E. 845, 52 Ind. App. 
80; Lake Erie & W. R. Co. v. Beals, 
98 N.E. 453, 50 Ind.App. 450. 


Iowa.—Ransom-Ellis Co. v. Eppel- 


sheimer, 218 N.W. 566, 205 Towa 809; 
Davis v. Hansen, 172 N.W. 1, 187 
Iowa 583; Wood v. Hallowell, 27 N. 


W. 263, 68 Iowa 377. 


Kan.—Minneapolis Steel & Machin- 
ery Co. v. Schalansky, 165 P. 289, 100 
Kan. 562; Wyrick v. Kansas Electric 
ius Coy, L6seee. 10595) 10:0) kant 
122, 


Ky.—Crume-Hundley Oil Co. v. 
Bell, 49 S.W.(2d) 308, 248 Ky. 531; 
Howard v. Gray’s Warehouses, 46 S. 
W.(2d) 787, 242 Ky. 501; Rockcastle 
Gas Co. v. Horn, 44 S.W.(2d) 273, 241 
Ky. 398; Cooper v. Girdler, 39 S.W. 
(2d). 1009, 239 Ky. 565; Walder v. 
Bailey, 25 S.W.(2d) 381, 233 Ky. 238; 
Conn v. Lexington Utilities Co., 25 
S.W.(2d) 370, 2383 Ky. 230; Consoli- 
dated Coach Corporation v. Hopkins, 
14 S.W.(2d) 768, 228 Ky. 184; Acme- 
Jones Co. v. Ellis Milling Co., 270 S. 
W..8438, 208 Ky. 216; Illinois Canni ng 
Co. v. N. Livingston & Co., 258 S.W. 
308, 201 Ky. 756; Rosenham’s FEx’r 
v. Bruens, 238 S.W. 740, 194 Ky. 290; 
Penn Furniture Co. v. Ratliff, 238 S. 
W. 393, 194 Ky. 162; Pugh v. Eber- 
lein, 227 S.W. 467, 190 Ky. 386; Car- 
ter Coal Co. v. Bays, 208 S.W. 1, 183 


Ky, 2 20st eBouisville: .& (Ne) Ril Co, ty: 
Logan’s Adm'sx5) 4198" sSHwe “S87 elVs$ 
Ky. 29; Louisville & N. R. Co. v. 
Moore, 150 S.W. 849, 150 Ky. 692; 


Bauer Cooperage Co. v. Shelton, 114 
S.W. 257; Baltimore & O. S. Ww. R. 
Coma Sheridan, 101 S.W. 928, 31 Ky. 
LawRep. 109. 


Me.—Lunge vy. Abbott, 95 A. 942, 
114 Me. 177. 


Md.—City of Baltimore v. Terio, 
128 A. 353, 147 Md. 330; Bernstein v. 
Merekel, 95 A. 55, 126 Md. 454; Balti- 
pore Kl, Co. v. Neal, 5 A. 338, 65 Md. 


Mass.—Star Brewing Co. v. Hig- 
gins, 143 N.E.. 332, 248 Mass. 480; 
Lamothe v. Société Laurier, 138 N.E. 
899, 244 Mass. 189. 


Mo.—Neal v. Curtis & Co. Mfg. Co., 
41 S.W.(2d) 548, 328 Mo. 389; Telane- 
us v. Simpson, 12 S.W.(2d) 920, 321 
Mo. 724; Allen v. Missouri Pac. Ry. 
Co., 294 S.W. 80; Yawitz v. Novak, 
286 S.W. 66; McKenzie v. Randolph, 
257 S.W. 126 [rev (App.) 238 S.W. 
828]; Evans v. Klusmeyer, 256 S.W. 
1036, 301 Mo. 352; McCauley v. An- 
heuser-Busch Brewing Co., 254 S.W. 
868, 300 Mo. 638; Gittings v. Jeffords, 
239 S.W. 84, 292 Mo. 678; Bergfeld 
v. Kansas City Rys. Co., 227 S.W. 106, 
285 Mo. 654; State ex rel. City of St. 
Joseph y. Ellison, 223 S.W. 671 
[quashing cert (App.) 214 S.W. 281]; 
State ex rel. Central Coal & Coke Co. 
v. Ellison, 195 S.W. 722, 270 Mo. 645; 
Hubbard v. Wabash R. Co., 193 S.W. 
579; Riley v. City of Independence, 
167 S:W. 1022, 258 Mo. 671, Ann.Cas; 
1915D 748; Shumacher v. Kansas 
City Breweries Co., 152 S.W. 13, 247 


in General—a. General Rule. 
the court, in submitting a ease to the jury, to con- 
fine its instructions to the issues raised by pleadings 
Instructions so confined are prop-— 
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It is the duty of 


Mo. 141; Meily v. St. Louis, efe., R.. 
Co., 114 S.W. 1018, 215 Mo. 567; Wad- 
dingham Vv. Hulett, 5 S.W. 27, 92 Mo. 
528: Allison v. Dittbrenner, (App.) 
50 S.W. (2d) 199;\ Best. ‘v. Liverpool 
& London & Globe Ins. Co., (App,y 
49 S.W.(2d) 230; Clark v. Wells, 
(App.) 44 S.W.(2d) 863; Birdsong v. 
Jones, 30 S.W.(2d) 1094, 225 Mo.App. 
242; State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 2 S.W.(2d) 825, 
222 Mo.App. 153; Benzel v. Anishanz—- 
lin, (App.) 297 S.Ww. 180; First Nat. 
Bank v. Equipment ©o:; 385 S.W. TT9,. 
221 Mo.App. 733 Kessler Vv. West 
Missouri Power Co., 283 S.W. 705, 
221 Mo.App. 644; King v. St. Louis- 
San Francisco Ry. Co., (App.) 268 S. 
W. 409; Vance v. Anderson, (App.) 
255 S.W. 322; Wagner v. Chicago & 
A. R. Co., 232 S.W. 771, 209 Mo.App. 
121 [cert quashed 236 S.W. 868, 291 
Mo. 206]; Lairson v. Kansas City 
Rys. Co., (App.) 232 S.W. 484; Stumpf 
v. United Rys. Co. of St. Louis, (App.) 
227 S.W. 852; Parker v. Drake, (App.) 
220° Sow. 1000; Gunn v. Hemphill 
Lumber Co., CApp.) 218 S.W. 978s 
Boles v. Dunham, (App.) 208 S.W. 
480; Simms v. Dunham, (App.) 20% 
S.W. 652; Small v. Polar Wave Ice & 
Fuel Co., 162 S.W. 709, 179 Mo.App. 
456; Citizens’ Bank of Senath vy. 
Douglass, 161 S.W. 601,°178 Mo.App. 
664; Ludwig v. H. D. Williams Coop- 
erage Co., 186 S.W. 749, 156 Mo.App. 
117; Hames v. New York lL. Ins. Co,,. 
114 S.W. 85, 134 Mo.App. 331. 


Neb.—Citizens’ Nat. Bank of Nor- 
folk v. Sporn, 215 N.W. 120, 115 Neb. 
875; Koehn vy. City of Hastings, 206 
N.W. 19, 114 Neb. 106; Muller v. 
Pratt, 187 N.W. 902, 108 Neb. 4733 
Usher v. American Smelting & Re- 
fining Co., 150 N.W. 814, 97 Neb. 5263. 
Fink v. Busch, 120 N.W. 167, 83 Neb. 
599; Hall v. Strode, 28 N.W. 312, 19 
Neb. 658; Frederick v. Kinzer, 22 N. 
W. 770, 17 Neb. 866;. Rath v. Rath, 
89 N.W. 612, 2 Neb. (Unoff.) 600. 


N.M.—Rarey v. McAdoo, 205 P. 731, 
28 N.M. 14. 


N.Y.—Elfers v. Woolley, 22 N.E& 
548, 116 N.Y. 294; Hutchins v. Hutch- 
ins, 98 N.Y. 56; Greenwood v. Schu- 
macker, 82 N.Y. 614 mem; Marin 
Bank v. Clements, 31 N.Y. 33 {aff 1 
N.Y.Super. 166]. 


N.D.—Kaufman Jewelry Co. v. Tor- 
gerson, 221 N.W. 881, 57 N.D. 321. 


Ohio.—Union Bethel v. Schy, 26 
OhioCir.Ct.N.S. 298; Orlinkowski wv. 
Glowik, 22 OhioCir. CLN.S. 266; Fruit 
Dispatch Co. v. Lisey, 22 OhioCir.Ct. 
N.S. 7; Queen City Box Co. v. Duffy, 
11 OhioCir.Ct.N.S. 69; Memphis, ete., 
Packet Co. v. Britton, 1 OhioCir.Ct. 
N.S. 33; Tiedtke v. Williams, 33 Ohio 
Cir.Ct. 175;. Continental Casualty Co. 
v. Jordan, 27 OhioCir.Ct. 696; Adams 
Express Go. v. Gordon, 27 OhioCir.Ct. 
243; DeFernando v. Bowers, 21 Ohio 
N.P.N.S. 49; Osseforth vy. Cincinnati 
Traction Co., 9 OhioN.P.N.S. 360. 


Okl.—Inner Shoe Tire Co. v. Muel- 
ler, 235 P. 1072, 108 Okl. 229; Holmes 
v.. Halstid; 183° Ps 969, 76 ORR Si= 
Mayo v. Thede, 175 P. 348, 73 Ok 
181; Webster v. Shawnee-Tecumseh 
Traction Co., 170 P. 1167, 69 Okl. 159: 
Grisso v. Crump, 160 P. 453, 64 Ok 
83; St. Louis & S. F. Ry. Co. v. Dob- 
yns, 157 P. 735, 57 Okl. 648; Finch wv. 
Brown, 111, PR. 391, 2% OK), 217: 9 
Smith & W. R. Co. v. Collins, 108 P. 
550, 26 Okl. 82; First Nat. Bank v. 
Walworth, 98, PB. 917),22) OKI, 878-) Giti- 
zens’ Bank of Wakita v. Garnett, 95 
P. 755, 21. Ok, 


_ zens’ 
~Anp.) 152 S.W. 
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er,°® while instruétions given in violation of the rule. 
are erroncous,’® and requests therefor are properly 
nor is a failure to charge in terms not 


refused ;7+ 


Pa.—Funk y. Holahan, 13 Pa.Dist. 
38. 

S.D.—Barker vy. Coats, 148 N.W. 134, 
34 S.D..29 


Tex, Ce ostvend Texas Traction Co. 
v. Singer, (Civ.App.) 84 S.W.(2d) 920; 
Pecos & N. T. Ry. Co. v. Winkler, 
(Civ.App.) 179 S.W. 691; Ablon_v. 
Wheeler & Motter Mercantile Cos 
(Civ.App.) 179 S.W. 527; Gulf, C. & 
Somes RY iC Ona, As Bowers & Son, 
(Civ:App:) 175 S.W. 861; Crass. v. 
Adams, (Civ.App.) 175 S.W. 510; -_Mar- 
tin v. Stires, (Civ.App.) 171 S.W. 836; 
Danner v. Walker-Smith Co., (Civ. 
ADD). lbs 'S.We 295; ) Abney. v- Citi- 
Nat. Bank of Hillsboro, (Civ. 
734; Lemond v. Smith, 


(Civ.Apn.) 149 S.W. 751; Autrey v. 
i Liinn, (Civ.App.) 1388 S.W. 197; Bee, 
man v. Ortiz, (Civ.Anp.) 136 &.W. 


7204, 


Ramsey & Montgomery v. Em- 
& Lumber Co., 134 S.W. 
576; Houston, 

118 S.W. 596, 


113; 
pire Timber 
63 Tex.Civ.App. 

ete., R. Co. v. Shapard, 
54 Tex.Civ.App. 596: Dingocarhes 
Go. v.. St. Louis & S. F. R. Co., 115 S. 
W. 333. 58 Tex.Civ.Ann. 55; Misscuri, 
K. & T. Rv. Co. of Texas v. Hollan, 
107 S.W. #42, 49 Tex.Civ.Apn. 55; An- 
tone v. Miles. 105 S.W. 39, 47 Tex.Civ. 
Anvp. 28 Nash v. Noble, 102 S.W. 


736, 46 ES ae re 369. 


‘v. Midvale City, 


Utah.—Jensen v. Utah Ry. Co.. 270 
P. 349, 72 Utah 366; Ridine v. Roy- 
lance. 224 P 885, 68 Utah 221; Davis 
189 P. 74, 56 Utah 1. 


Vt —Morse v. Ward, 150 A. 132, 102 


Vt. 433. 


Va.—Dudley v. Lewis Shoe Co., 73 


‘S.E. 433, 1138 Va. 41. 


“Wash.—Sounds v. Galbraith, 200 P. 
1082, 117 Wash. 225. 

W.Va.—Blagg v. Baltimore & O. R. 
Co., 98 SE. 525, 88 W.Va. 449; Wil- 
helm v. Parkersburg. M. & I. Ry. SO:; 
82 S.H. 1089, -74 W.Va. 678; Delmar 
‘Oil Co. v. Bartlett, 59 S.E. 634, 62 W. 
‘Va. 700. 

69. U.S.—U. S. 
anty Co. v. McCarthy, 
[cert den 284 U.S. 652, 52 S.Ct. 
L.Ed. 553]. 

Ala.—Cardwell v. Louisville & N. R. 
R. Co., 64 So. 564, 185 Ala. 628. 


Ga.—Johnson y. Oliver, 75 S.E. 245, 


Fidelity & Guar- 
50L oR. (2d) 12 
32, 76 


‘188 Ga. 347. 


Idaho.—Strickfaden v. Green Creek 
Highway Dist., 248 P. 456, 42 Idaho 
Mees 49 ALL.R. 1057. 

a.—Stevens v. Templeton, 91 N.E. 
563. q74 Ind. 129. 

Ky.—Employers’ Liability Assur. 
Corporation v. Stanley Deposit Bank, 
149 S.W. 1025, 149 Ky. 735. 

Mo.—Hamilton v. Standard Oil Co. 
of Indiana, 19 S.W.(2d) 679, 323 Mo. 
531; Kleinlein v. Foskin, 13 S.W.(2d) 
648, 821 Mo. 887; Lampe v. Kansas 
City, (App.) 49 S.W.(2d) 627; MeGin- 
nis v. St. Louis Public Service Co., 
(App.) 44 S.W.(2d) 886; King y. St. 
Louis-San Francisco Ry. Co, (App.) 
268 S.W. 409; Mackey v. Queen City 
Wceol Works & Lumber Co., 261.S.W. 
132, 216 Mo.App. 205. 


Or.—Brady v. Hodler, 295 P. 
135 Or. 514. 

Tex.—Southwestern Telegraph & 
Telephone Co. v. State, (Civ.App.) 150 
S.W. 604 [aff 207 S.W. 308, 109 Tex. 
Soles 

W.Va.—McCullough vy. Clark, 106 S. 
BH. 61, 88 W.Va. 22; Parkersburg & 
Marietta Sand Co. v. Smith, 85 S.E. 
516, 76 W.Va. 246, Ann.Cas.1918H 449. 


502, 


~ 


TRIAL 


« 


jection.*? 


[a] Requested instructions held 
improperly refused.—(1) Breach of 


marriage promise. Falk v. Burke, 
143 P, 498, 92 Kan. 938, L.R.A.1915B 
279. (2) Malpractice. Burris v. 


Titzell, 177 N.W. 557, 189 Iowa 1322 
[mod on reh 179 N.W. 851, 189 Iowa 
739]. (3) Negligence. Gegere v. 
Chicago & N. W. Ry. Co., 220 N.W. 


429, 175 Minn. 96. (4) Personal in- 
juries. Sedwards v. Long Island R. 
Co., 140 N.Y.S. 525, 155 App.Div. 596 


(railroad collision). 

70. Cal.—Shippy v. Peninsula Rap- 
id Transit Co, 240 P. 785, 197 Cal. 
290; Neilson v. Walker, 286 jes mal EU 
105 Cal.App. 23. 

Colo.—Creighton vy. Campbell, 149 
Seg 27 Colo.App. 120 [rev 167 P. 
75]. 

Ga.—Bush v. Willis, 146 S.E. 460, 
167 Ga. 718; Sammons vy. Wilson, 92 
S.E. 950, 20 Ga.App. 241. 

Ill.—Lyons v. Joseph T. Ryerson & 
Son, 90 N.E. 288, 242 Ill. 409. 

Ind.—Union City v. Murphy, 96 N. 


E. 584, 176 Ind. 597. 
lowa.—Waldman v. Sanders Motor 

Co., 248 N.W. 555. 
Ky.—Crume-Hundley Oil Co. v. 


Bell, 49 S.W.(2d) 308, 243 Ky. 531; 
Addington Vi Chatham, 15 S.W.(2a) 


254, 228 Ky. 430; Standard Auto Ins. 
Ass’n v. Henson, 256 S.W. 414, 201 
Koy 230) 


Md.—Davison Chemical Co. v. An- 
aay Miller Co., 89 A. 401, 122 Md. 
34. 


Mich.—Kerns v. 
647, 246 Mich. 423. 


Mo.—Hogan v. Kansas City Public 
Service Co., 19 S.W.(2d) 707, 322 Mo. 
1103, 65 AL.R. 129;. Kramer v. Kan- 
sas City Power & Light Co., 279 S.W. 
43, 311 Mo. 369; Schumacher v. Kan- 
sas City Breweries Co., 152 S.W. 13, 
247 Mo. 141; Collett v. Kuhlman, 147 
S.W. 965, 243 Mo. 585; State ex rel. 
People’s Bank of Sumner v. Melton, 
251 S.W. 447, 213 Mo.App. 662; State 
ex rel. Blick v. Mueller, (App.) 251 
S.W. 73; Barnett v. Smith, (App.) 230 
S.W. 681. 

Neb.—Boesen v. Omaha St. Ry. Co., 
119 N.W. 771, 83 Neb. 378. 

N.Y.—Franklin v. Hoadley, 130 N. 
Y.S. 47, 145 App.Div. 228. 

Okl —Pate v. Smith, 261 P. 189, 128 
Okl. 29; Warden v..Kerns, 233 P. 
1048, 108 Okl. 115; Missouri, K. & T. 
Eek Co. v. Watkins, 188 P. 99, 77 Okl. 


Or.—MeclInnis v. Atlantie Inv. Cor- 
poration, 3 P.(2d) 118, 4 P.(2d) 314, 
137 Or. 648; Mannix v. Portland Tel- 
a a 297 P. 350, 300 P. 350, 136 Or. 


Pa.—Luks v. American Ice Co., 109 
A. 680, 267 Pa. 337. 

Tex.—lFrank v. Feinberg, (Gin. 
App.) 256 S.W. 944; Western Nat. 
Bank v. White, 181 S.W. 828, 62 Tex. 
Civ.App. 374. 

Wash.—Kenworthy v. Richmond, 
149 FP. 348, 86 Wash. 127; Paysse v. 
Paysse, 146 P. 840, 84 Wash. 351. 


71. Ala.—Jordan vy. Capers, 131 So. 
557, 222 Ala. 197; Thompson v. Alex- 
ander City Cotton Mills. Co., 67 So. 
407, 190 Ala. 184,’ Ann.Cas. 19174 (2a 
Birmingham Waterworks CoLv: Cope- 
land, 50 So. 57, 161 Ala. 310; Moon y. 
Benton, 68 So. '589) 13 Ala. App. 473. 

Cal. McKeon v. Lissner, 262 P. 
459, 87 Cal.App. 371; Howell v. San 
Jcaquin Light & Power Corporation, 


Lewis, 224 N.W. 
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adapted to pleadings and evidence ground for ob- 
However, the fact that instructions in- 
clude matters not necessary to enable the jury 


261 P. 1107, 87 Cal.App. 44. 
Ga.—City. of Cuthbert v. Gunn, 94 
S.H. 687, 21 GaApp. 442. 
Ill. Reeb v. Bronson, 196 Ill.App. 


518; Broholm v. Anderson, 178 Ill. 
App. 623; Offner v. Chicago & EH. R. 
Con 1T4 TAL Apps S27, 


Ind.—Diamond y. Cleary, 162 N.E. 
72, 88 Ind.App. 518. 


Ky.—Hunt's Ex’x vy. Mutter, 38 S§S. 
W.(2d) 215, 288 Ky. 396. 


Mass.—Sacks v. McKane, 183 N.H. 
140; Lincoln v. Finkelstein, 152 N.E. 
332, 255 Mass. 486; Coles v. Boston & 
M. R. R., 111. N.E. 893, 223 Mass. 408; 
Coe v. Ricker, 101 N.E. 76, 214 Mass. 
212, 45 L.R.A.N.S. 30, Ann.Cas.1914B 


1178; Hodgens v. Sullivan, 95 N.H, 
969, 209 Mass, 538, 
Minn.—Rosenberg vy. Nelson, 177 


N.W. 659, 145° Minn. 455. 


Mo.—Hogan v. Kansas City Public 
Service Co., 19 S.W.(2d) 707, 322 Mo. 
11038, 65 A. L.Ri “2937 'State.. (ex mele 
Goessling v. Daues, 284 S.W. 463, 314 
Mo. 282 [quashing record (App.) 270 
S.W. 390]; Johnson v. Wabash R. Co., 
168 _S.W. 713, 259 Mo. 534; Atchison 
v. Procise, (App.) 24 S.W.(2d) 187; 
Arnold vy. Security Bank of St. Jo- 
seph, 285 S.W. 161, 221 Mo.App. 683. 


Mont.—Malano v. Bressan, 245 P. 
871,.76 Mont. 366. 


Neb.—Holst v. Warner, 216 N.W. 
659, 116 Neb. 208. 


N.J.—Sandler v. Hudson & M. 
Coy L5dycA 99>) 8. Ne SeMisey 537 
156 A. 459, 108 N.J.Law 203]. 


N.M.—Federal Reserve Bank of 
Dallas v. Upton, 285 P. 494, 34 N.M. 
509; Nelson v. Hill, 232 P. 526, 30 
N.M. 288. 


N.C.—North Carolina Schoolbook 


Denository v. Riddle, 130 S.E. 15, 190 
Nic. 432. 


Okl.—Hearn v. Blakeney & Ambris- 
ter, 293) P. 225, 146:Oki 1122; Scott v. 
Bennett,.281 Pi 250 138tOkieane: Cole 
by v. Dodson, 267 P. 618, 131 Okl. 77; 
Commercial Securities Co. v. Jolly, 
229 P..193, 103 Okl. 8; Midland Val- 
eae Co. v. Rippe, 161 P. 233, 61 Okl. 
oO 


R. 
{aff 


Tex.—De Mankowski v. Ship Chan- - 


nel Development Co., (Civ-App.) 300 
S.W. 118; El Paso Hlectrie Co: v. 
Sawyer, (Civ. App.) 291 S.W. 667 [aff 
(Commn, App.) 298 S.W. 267}; Ball v. 
Youngblood, (Civ.App.) 252 S.W. 872 
[error den 278 SW. 1115, 114 Tex. 
582]; Texas Refining Co. v. Sartain, 
(Civ.App.) 206 S.W. 553; Gillispie v. 
Ambrose, (Civ.App.) 161 S. Wi Gisth 
Huggins’ v. Carey, (Civ.Anp.) 149 S. 
W. 390 [rev 194 S.W. 133]. 


Vt.—Boville v. Dalton Paper Mills, 
85 A. 623, 86 Vt. 305. 


PE eh dees v. Terry, 163 S.E. 


Wis.—Taylor v. Northern Coal & 
Dock Co., 152 N.W. 465, 161 Wis. 223, 
Ann.Cas.1916C 167. 


72. Ga.—Simon vy. Simmons, 137 S. 
E. 282, 36 Ga.App. 8. 

Iowa.—-Hornish v. Overton, 221 N. 
W. 483, 206 Iowa 780; Boya v. Buick 
Automobile Co., 165 N.W. 908, 182 
Towa 306. 

Mo.—Reynolds vy. Maryland Casu- 
alty Co., 201 S.W. 1128, 274 Mo. 83; 
Graham vy. Sly, 164 S.W. 136, 177 Mo. 
App. 348. 

Mont.—Townsend v. City of Butte, 
109 P. 969, 41 Mont. 410. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to decide the case is no ground for complaint, if 
they are not incorrect or misleading.** 
not in evidence cannot be made the subject of in- 
structions merely because they have been argued 


improperly before the jury.74 


Instructions held inapplicable to case. 
the rules stated, instructions held proper as being 
applicable fo the ease are found in actions on con- 
tracts generally,’® sales,’® insurance, including bur- 
glary;"* actions to recover damages for injuries by 
railroads to employees,7® licensees,7® and at rail- 


road crossings to automobilists,®° 
street’ railway 


N.D.—Carpenter v. Village of Dick- 
ey, 143: N.W. 964, 26 N.D. 176. 


Vt.—Vermont Box Co. y. Hanks, 102 
A. 91,°92 Vt.: 92: 

{a] Failure to charge hela not er- 
ror.—(1) Automobile accidents. Dov- 
er v. Archambault, 208 P. 178, 57 Cal. 
Avp. 659 (collision). (2) Deeds. 
May v. Leverette, 139 S.E. 31, 164 Ga. 
552 (husband to wife). (3) Employ- 
ee’s injuries. Thornton vy. Davis, 204 
N.W. 69, 113 Neb. 529 (contributory 
negligence). (4) Land cases. Roun- 
tree v. Green, 139 S.E. 335, 164 Ga. 665 
(boundary agreement). (5) Note ac- 
tion. Macksville State Bank v. Ehr- 
lich, 241 P. 462, 119 Kan. 796 (fraud). 
(6) Personal injury damages. Atlan- 
ta & W. P. R. Co. v. Smith, 142 8.B. 
308, 88 Ga.Anp. 20 (minor’s earnings). 
(7) Wills. Crane vy. Hartford-Con- 
necticut Trust Co., 149 A. 782. 111 
Conn. 313 (rule against perpetuities). 

"73. Texarkana & Ft.-S, Ry. Co. v. 
Casey, (Tex.Civ.App.) 172 S.-W. 729. 

74. Hart v. Wilson, 177 Ill.App. 
510. 

75. Franks v. TBeER OES, (Tex.Civ. 

App.) 117 S.W. 

76. Wallerstedt v. 
632,137 Okl. 153. 

77. Hornbeck 
Surety Ins. Co., 

at OD4s 

78. Chicago, R. I. & G. Ry. Co. v. 
De Bord, (Tex.Civ.App.) 146 S.W. 667, 
[rev 192 S.W. 767]. 

79. Texas & P. Ry. Co. v. Ends- 
ley, (Civ.App.) 119 S.W. 1150 [rev 
129 S.W. 342, 1038 Tex. 434]. 

80. Chesapeake & O. Ry. Co. 
Crum, 125 S.E. 301, 140 Va. 333. 

81. Chapman v. Kansas City Rys. 
Co., (Mo.App.) 217 S.W. 623. 

€2. Mortimer y. Daub, 98 N.E. 845, 
52 Ind.App. 30. 


Sultan, 278 P. 


Vv. Southwestern 
(Mo.App.) 195 S.W. 


Vv. 


83. Galveston Electric Co. v. An- 
tonini, (Tex.Civ.App.) 152 S.W. 841. 
84. Rank v. Kansas City Packing 


Box Co., 142 P. 942, 92 Kan. 917; Bol- 
linger Vv. Curtis & Co. Mfg. Co., (Mo.) 
249 S.W. 907; Klein v. Curtis & Co. 
Mfg. Co., (Mo. App.) 10 S.W.(2d) 322. 

83. Clancy v. City of Joplin, (Mo. 
App.) 181 S.W. 120. 

8s. Early & Clement Grain Co. v v. 
City of Waco, (Tex.Civ.App.) 137 S. 
Ww. 431. 

87. Freeman v. J. B. Waters & 
Bro., (Tex.Civ.App.) 136 S.W. 84. 

83. Cox v. Moore, 83 S.E. 115, 142 
Ga. 487. 

89. Starnes v. Damm, “(Mo.) 246 
Sw. 244; Chancellor v. Norwich Un- 
ion Indemnity Co., (Tex.Civ.App.) 2 

| S.W.(2d) 495 [rev (Commn.App.) 5 


cars to passengers,®! 
teams,°? and pedestrians,®* for injuries by employers 
generally to their employees,§* or by municipalities 
to travelers on their streets;8> actions for damages 
to landS® or other property ;®*’ and actions involv- 


TRIAL 


Matters | of a deed.88 


Instructions held not applicable to case. 
tions held erroneous as not being applicable to the 
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ing particular issues connected with the execution 


Instrue- 


case are found in actions on contracts generally,*® 


Following 


for injuries by | ployees,? 


drivers of 
motorists,® 


S.W.(2d) 

90. U.S.—Gerber v. Borderland 
Coal Sales Co., 5 F.(2d) 278. 

Conn.—Rich v. Johnston, 
1008, 92 Conn. 599. 

Ga.—White Crown Fruit Jar Co. v. 
tM Cox Co., 91 S.E. 245, 19 Ga.App. 

Mo.—Lester v. Hugley, (App.) 230 
S.W. 355; Bayer Steam Soot Blower 
Co. v. City of Milan, (App.) 199 S.W. 
712; Brown v. Emerson, 134 S.W. 
1108, 155 Mo.App. 459. 

N.C.—Frick Co. v. 
1017, 168 N.C. 654. 

91. Rode v. Gonterman, 41 F.(2d) 
1; Hand v. Matthews, 111 S.E. 408, 
153.Ga..7/5: 

92. Schumann v. Karrer, 192 P. 
849, 184 Cal. 50; Turner v. Robert- 
son, (Tex.Civ.App.) 224 S.W. 252. 

93. Colo.—Globe Express Co. v. 
Taylor, 158 P. 717, 61 Colo. 430. 


Ga.—Dicks v. Andrews, 64 S.E. 788, 
132 Ga. 601, 16 Ann.Cas. 1070. 


Idaho.— Exchange State Bank v. 
Taber, 145 P. 1090, 26 Idaho 723. 

Iowa.—Grimes Sav. Bank of 
Grimes v. McHarg, 199 N.W. 365, 197 
Iowa 1393. 

Mo.—International Harvester Co. 
oe ans v. Spires, (App.) 223 S.W. 

94. Provident Relief 
Butts, (Va.) 163 S.E. 66. 

95. American Tie & Timber Co. v. 
Tyler, 90 S.E. 86, 18 Ga.App. 640; 
Stewart v. Chittick, (Mo.App.) 222 S. 
W. 863; Howland v. Fenner Mfg. Co., 
206—P, 730,104 Or. 373. 

96. Iowa.—Seddon v. Richardson, 
205 N.W. 307, 200 Iowa 7638; Morten- 
son v. Knudson, 176 N.W. 892; Miller 
v. Jones, 159 N.W. 671, 178 Iowa 168, 


Mich.—Seelye & Brown v. Journal 
ve of Troy, 195 N.W. 69, 224 Mich. 
481. 


494], 


103 A. 


Boles, 84 S.E. 


Ass’n_v. 


Minn.—Bernth v. Smith, 127 N.W. 


427, 112 Minn. 72. 


Or.—Miami Quarry Co. v. Seaborg 
Packing Co., 204 P. 492, 


Tex.—Pierce vy. Aiken, 
146 S.W. 950. 


$7. Missouri Pac. R. Co. v. Fine, 
34 (S.W.(2d) 755,183 Ark. 13; St. 
Louis Southwestern Ry. Co. of Texas 
v. Lewellen Bros., (Tex.Civ.App.) 116 
S.W. 116. 


$8. Blackwelder v. Moody, 130 S.B. 
367, 34 Ga.App. 493. 


SSy) St. uomise tt, NM. &iS. Ra Conv. 
Thurman, 161 S.W. 1054, 110 Ark. 188; 
Fairfield v. Louisville & N. R. Co., 48 
So. 518, 94 Miss.. 887. 136 Am.S.R. 611, 
19 Ann.Cas. 456; Wilhelm vy. Park- 


(Civ.App.) 


103 Or. 362. | 


sales of goods®® and lands,?! leases,?? notes,??- in- 
surance, including life;°+ 
tion by brokers®® and employees generally;®*® ae- 
tions by or against common carriers of goods; 
actions to enforce liens;?® actions to recover dam- 
ages for injuries by railroads to passengers,®® em- 
trespassers,” 
to automobilists? and pedestrians,* for injuries by 
street railway cars to passengers,® automobilists,® 
and pedestrians,’ 
guests,® and pedestrians,!® for injuries 
by employers generally to their employees;!1 actions 


actions for compensa- 


and at railroad crossings 


for injuries by automobiles to 


ersburg, M. & I. Ry. Co., 82 S.E. 1089, 
74 W.Va. 678. : 
1. U.S.—American R. Co. of Por- 
to Rico v. Didricksen, 33 S.Ct. 224, 227 
U.S. 145, 57 L.Ed. 456. 
Minn.—Creteau v. Chicago & N. W. 
Ry. Co., 129 N.W. 855, 113 Minn. 418. 


Mo.—Gandy v. St. Louis-San Fran- 
cisco Ry. Co., 44 S.W.(2d) 634. 

N.Y.—Traynor’ v. New York Cent. 
ee WR Rey COn7 14 0m NES Ooo ELD 
App.Div. 600. 

S.C.—Youngblood v. Southern Ry. 
Co,, 149 S.E.. 742; 152° S:C, 266,57 Aca 
Reet o. : 

2. Southern Ry. Co. v. Wiley, 71 
S.E. 11, 9 Ga.App. 249; Degonia v. St. 
Louis, IM. & S. Ry. Co. 123 S.W- 
807, 224 Mo. 564. 


3. Hines v. Gale, 213 P. 395, 25 
Ariz. 65; Butler v. Illinois Traction, 
Ine., 263. IllApp.- 1353. Chicago, 1. & 
L. Ry. Co. v. American Trust Co., 153 
N.E. 419, 85 Ind.App. 198. 


4 Atlantic Coast Line R. Co. v. 
Wallace, 54 So. 893, 61 Fla. 93;\Ham- 
man v. Illinois Cent. R. Co., 188 III: 
App. 414. 


5. Georgia Ry. & Electric Co. v. 
Gatlin, 82 S.E. 888, 142 Ga. 293; Set- 
tle v. San Antonio Traction Co., (Civ. 
App.) 126 S.W. 15 [rev 135 S.W. 116, 
104 Tex. 142]. 


6 Terre Haute, I. & B. Traction 
Co. v. Ellsbury, 123 N.E. 810, 74 Ind. 
App. 167. 


7. Sage v. Johnson, 205 Ill.App. 85; 
Grout y. “Central Blectric RyciCos 131 
S.W. 891, 151 Mo.App. 330; Saunders 
v. Philadelphia Rapid Transit Co., 87 
A. 420, 240 Pa. 66. 


8. Ewing v. Kates, 145 S.E. 673, 
P96 IN. Ca sod. 


se Walsh v. Moore, 244 Ill.App.’ 


10. Sullivan v. Nesbit, 117 A. 502, 
97 Conn. 474; Conder v. Griffith, 111 
N.E. 816, 61 Ind. App. 218; Greenhalch 
Vv. Barber, (R.I.) 104 A. 769. 

11. Ga.—Union Cotton Mills ‘v. 
Harris, 87 S.H. 1029, 144 Ga: 716. 

Ill—Leonard v. Excelsior Motor & 
Mfg. Co., 187 Il].App. 81. 

Ky. Rockport Coal ORs v. Barnard, 


273 S.W. 533, 210 Ky. 
Mo.—Smith vy. ‘aby deat Motor 
Service Co., (Apn.) (273 "SiWe 741: 


Pildner vy. Shaw Marble & Tile Co., 
(App.) 239 S.W. 1095. 
Okl.—Oklahoma Portland Cement 
Co. v. Brown, 146 P. 6, 45 Okl. 476. 
Tex.—Texas Bitulithic Co. vy. Hut- 
son, (Civ.App.) 116 S.W. 146. 
W.Va.—Lawrence’s ag v. Hyde, 
88 S.1, 45, 77 W.Va. 639 
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for assault,1? libel and slander,?? malicious prose- 
eution,'* trespass,t® condemnation of,!® and dam- 
ages to, land'’ or other property;!§ actions involv- 
ing particular issues connected with the cancella- 
tion of a deed,'® title to land,?° fraud,?! support 
of family,?? elements,?? amount,?4 and proof of 


damages.”° 


Instructions requested held not applicable to case 
Instructions requested and 
held properly refused as not being applicable to 
the case are found in actions on sales,?° leases,?* 


and properly refused. 


notes,?* insurance, including fire;*° 


pensation by attorneys,*®° brokers,?+ and employees 
actions by and against banks, 
mon carriers of goods,** and telegraph companies ;?° 
actions to recover damages for injuries by railroads 
to passengers*® and employees,3* for injuries by 
street railway cars to passengers,?® for injuries by 


generally ;°? 


12. Totten v. Totten, 138 N.W. 257, 
172 Mich. 565; Traw v. Heydt, (Mo. 
App.) 216 S.W. 1009; Selland v. Nel- 
son, 132 N.W. 220, 22 N.D. 14. 

13. Adams v. Greeson, 85 S.E. 936, 
16 Ga.App. 649; Mannix v. Portland 
Telegram, 297 P. 350, 300 P. 350, 136 
Or. 474. 

14. Cumberland State Bank v. 
Ison, 291 S.W. 405, 218 Ky. 412; 
Campbell v. Myers, 287 S.W. 842, 221 
Mo.App. 858. 

a5. Buyken v. Lewis Const. Co., 99 
P. 1007, 51 Wash. 627. . 

16. Hamm v. City of Seattle, 249 
P. 778, 140 Wash. 427 [mod 255 P. 
655, 143 Wash. 700]. 

17. Ryan Gulch Reservoir Co. v. 
Swartz, 234 P. 1059, 77 Colo. 60; City 
of Richmond v. Wright, 145 S.H. 732, 
151 Va. 964. : 

aS, it., Worth & D.C: Ry. Conv. 
Decatur Cotton Seed Oil Co., (Tex. 
Civ.App.) 179 S.W. 1104. 

19. McClellan v. McClellan, 68 S. 
Melos 1 sonGae ops 


20. Irvin v. Johnson, 120 S.W. 
4085, 56 Tex.Civ.App. 492. 
21. Addleman v. Manufacturers’ 


Light & Heat Co., 89 A. 674, 242 Pa. 
587; Biard & Scales v. Tyler Building 
& “oan Ass’n, (Tex.Civ.App.) 147 S. 
W. 1168. 

22. Lovett v. Allen, 129 S.H. 897, 
34 Ga.App. 385. 

23. Big Sandy & K. R. Ry. Co. v. 

Blair, 6 S.W.(2d) 4538, 224 Ky. 367; 
Abernathy v. Lusk, (Mo.App.) 182 
S.W. 1049; Swords v. McDonell, 154 
N.W. 258, 31 N.D. 494; Cole v. Schaub, 
2 P.(2d) 669, 164 Wash. 162 ‘Laff 7 
P.(2d) 1119, 164 Wash. 162]. 
. 24 Carroll v. Central Counties 
Gas Co:, 273 P. 875, 96 Cal.App. 161 
{foll Cobbs v. Central Counties Gas 
Co., 273. P. 878, 96 Cal.App. 782, and 
reh den 274 P. 594, 96 Cal.App. 161]; 
‘Cleveland, C., C. & St. L. Ry. Co. v. 
Griswold, 97 N.E. 1030, 51 Ind.App. 
467; Salmon v. Chicago & A. R. Co., 
168 S.W. 829, 181 Mo.App. 414. 

25. Pearce v. Capital Traction Co., 
42 App.D.C. 493; Osier v. Consumers’ 
Co., 239 P. 735, 41 Idaho 268; Siebert 
v. Chicago City Ry. Co., 185 I1l.App. 
519. ; 
26. Ritchey v. Tubandt, 247 P. 
41081, 119 Or. 69. 

27. Steinman v. John Hall Tailor- 
MeO. 16S, wea 4520 Oca, 60919): 
Maionica v. Pistopo, 104 N.E. 8389, 217 
Mass. 324. 

23. Snead v. Groover, 74 So. 81, 
15 Ala.App. 515; Cedar Rapids Nat. 
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automobiles to motorists?® and pedestrians,*° for 
injuries by employers génerally to employees,*? or 
by municipalities to travelers on the street;*? ac- 
tions for assault,*? malpractice,*4 trespass,*> eject- 
ment,4® damages to land*’ or other property ;*§ 
actions involving particular issues connected with 


the contest of a will,*® authority of agents,°° 


ples.®? 
actions for com- 


33 


com- 


fraud,®4 and damages.°? 


[§ 649] b. Reference to Illustrations 
For purposes of illustration, the court may 
use hypothetical instances and examples of common 
knowledge outside the pleadings and_ evidence,°* 
but the illustration must be appropriate to the 
point to which the comment of the court is direct- 
ed,°> and must not consist of the facts of an alleged 
actual occurrence outside of the pleaded and proved 
issues;°® but where no injury results, a court may 
refer to another case by way of illustration and 


and Exam- 


Bank v. Carlson, 136 N.W. 659, 156 ]ray Hospital, 193 P. 397, 58 Mont. 447, 


Iowa 3438; J. B. Colt Co, v. Preslar, 
(Mo.App.) 274 S.W. 1100. 

29. National Ben Franklin Fire 
Ins. Co. v. Thompson, (Tex.Civ.App.) 
220 S.W. 796; Fire Ass’n of Philadel- 
phia v. Thompson, (Tex.Civ.App.) 
220 S.W. 795; Northwestern Nat. Ins. 
Co. v. Westmoreland, (Tex.Civ.Anpp.) 
215 S.W. 471. 

30. Hearn v. Blakeney & Ambris- 
ter293) P2225, 140° ORI 1212. 


81. Schwartz v. Meschke, 141 P. 
175, 92 Kan. 650; Knapp v. Hanley, 
132 S.W. 747, 153 Mo.App. 169. 

O25) Ennisiiy. Clancy ioe Ae wean, 
106. "Conn, sbilitie  RIGenoOuT “vie Ela LC: 
Dexter Chair Co., 95 N.E. 409, 209 
Mass. 70. 

83. Lee County Nat. Bank vy. 
Hughes, 265 S.W. 50, 165 Ark. 498. 


34 Atlantic Coast Line R. Co. v. 
Dahlberg Brokerage Co., 54 So. 168, 
170 Ala. 617; Ross v. Maine Cent.’ R. 
Co., 96 A. 228, 114 Me. 287; Fewel v. 
St. Louis & S. F. Ry. Co., (Mo.App.) 
267 S.W. 960. 

35. Snee y. Clear Lake Telephone 
Co., 123 N.W. 729, 24.S.D. 361. 

ss. Delaware, L. & W. R. Co. v. 
Price, 221 F, 848, 137 C.C.A. 406 [cert 
den’ 8508S; Ct939; 238) U.Ss 636. 59 v1. 
Ed. 1500]; Wichita Falls, R. & Fort 
Worth R. Co. v. Baker, (Tex.Civ.App.) 
242 S.W. 273; Eastern Texas Electric 
Co. v.. Kappe, (Tex.Civ.App.) 235 S. 
W. 253; Hains v. Parkersburg, M. & 
I. Ry. Co., 84 SH: 9238, 75° W.Va. 613. 

87. Boston & .M:. R. R. vy. Baker, 
236 HY. 896, 150 €.C.A. 158; Smith v. 
pouthern Ryo Cos CoS 18 a SLO. 
136. 

38. Birmingham Ry., Light & Pow- 
oe Co. v. Moore, 50 So. 115, 163 Ala. 

Or 

39. Sharp v. Rawls, 
493, 2384 Ky. 438. 

40. Herrin vy. Stroh Bros, Delivery 
Co., (Mo.App.) 263 S.W. 871; McAdon 
v. Times Pub. Co., (Tex.Civ.App.) 272 
S.W. 814. 

41. Radic v. Thomas Jackson & 
Con 146) NEWe MSG, 178s Mich. 61S 
Stokes v. Adams-Newell Lumber Co., 
118 So. 441, 151 Miss. 711; Lundy v. 
Southern Bell Telephone & Telegraph 
Coy h2eS: E568) n90SkGs 25% 

42. Vollmer v. Town of Fairbanks, 
132 N.W. 542, 146 Wis. 630. 

43. Bloomberg v. Laventhal, 178 P. 
496, 179 Cal. 616; Haverbekken v. 
Johnson, (Tex.Civ.App.) 228 S.W. 256. 

44, Robinson v. Crotwell, 57 So. 
23, 175 Ala, 194; Schumacher v. Mur- 


28 S.W.(2d) 


45. J. T. Webb & Bros. v. Story, 
64 So. 158, 184 Ala. 583; Holmes v. 
Sullivan, 134 N.E. 821, 241 Mass. 195. 


46. Dyal v. Norton, 150 P. 708, 47 
Okl. 794. 

47. Birmingham Waterworks Co. 
v. Copeland, 50 So. 57, 161 Ala. 310; 
Auten v. Catawba.Power Co., 65 S.E. 
274, 66 S.H. 180, 84 S.C. 399. 

48. Missouri Pac. R. Co. v. Green, 
288 S.W. 908, 172 Ark. 423; Holloman 
v. Missouri Pac. R. Co., 280 S.W. 22, 
LTOWATKA SiS 


49. Bocquin v. Theurer, 202 S.W. 
845, 133 Ark. 448; Billings v. Burke, 
191 Ill.App. 435; Fisher v. Ford, 121 
N.E. 529, 232 Mass. 56. 


50. Curry v. Jeter, 235 P. 188, 109 
Okl. 200. 
51. Kritzer v. Moffat, 240 P. 355, 


136 Wash. 410, 44 A.L.R. 681. 


52. Ensign v. Southern Pac. Co., 
223 P. 953, 193 Cal. 311; Vanderbeck 
v. Wabash Ry. Co., 133 S.W. 1178, 154 
Mo.App. 321; Scheurmann y. Mathi- 
son, 136 P. 330, 67 Or. 419; Dralle 
v. Town of Reedsburg, 122 N.W. 771, 
140 Wis. 319. 


53. Introductory and _ illustrative 
matter as within pleaded issues see 
infra § 656. 


54. Wilkinson v. Phoenix Ry. Co. 
of Arizona, 236 P. 704, 28 Ariz. 216; 
Dulin _v. Dulin, 148 S.E. 175, 197 N.C. 
215; Daughrity v. Williams, 142 S.B. 
722, 144 S.C. 487. 


55. Daughrity v. Williams, supra. 


[a] Magazine renewals not anal- 
ogous to insurance renewals.—In an 
action for premiums on renewal fire 
insurance policies, which had been is- 
sued by plaintiffs’ agents and sent to 
insured with a statement of the 
amount due, it was error for the court 
to use as an illustration the former 
practice of newspapers and magazines 
in continuing to send their publica- 
tions after subscriptions had expired, 
and then attempting to hold recipi- 
ents for the subscription price, al- 
though insured were not, as matter of 
law, required affirmatively to reject 
policies within a reasonable time in 
order to avoid liability for premi- 
ums. Crosland v. Hunsucker, 129 S. 
B99, T8208. Cs 3898. 


56. Aldrich v. Duggan, 13 ; 0, 
272, 107 Conn. 17. a cain 


“Here the court resorted to and 


placed before the jury a recital of the 


facts of an alleged actual occurrence, 
foreign to the issues of the case, as 
to which no evidence had been of- 


——————— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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extracting therefrom the proper rule of law.5? 
is. not mandatory upon the court to make use of a 
Its power to do so is dis- 
The court may base an instruction 
on the amount recoverable on plaintiff’s estimate of 
his loss, if such estimate is used merely as an ex- 
ample, and the jury are left free to make their own 


particular illustration. 
eretionary.°§ 


conclusions.>® 


[§ 650] c. Reference to Statutes. 
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‘statute, some phrases of which are applicable te 
the case, although the section contains phrases 
and defines acts not involved,°° especially where it 
is followed by an instruction giving the law appli- 
cable to the facts.*1 


{§ 651] 3. Confining Instructions to Issues Raised. 
by Pleadings*?—a. In General. 


The general rule 


is well settled that instructions should be confined 


It is not error 


for the court in its charge to give a section of a 


fered or could be received, and of 
which the court’s information was 
confessedly, hearsay. . . We 
are unable to justify as permissible 
within the court’s discretion such 
an importation into the case of facts 
not in evidence, nor in isSue, nor rele- 
vant to the issues, even though it be 
merely for the purposes of illustra- 
tion. The situation is somewhat sug- 
gestive, by analogy, of the familiar 
rules excluding evidence as to the 
care taken by other persons similarly 
situated or by the same person on 
other occasions.” Aldrich v. Duggan, 
supra. 


57. Hammel v. Van Sickle, 128 A. 
247, 101 N.J.Law 402, 2 N.J.Misc. 461. 


58. See case infra this note. 


{a] Balanced scales to illustrate 
burden of proof.—There is no require- 
ment on the part of the trial judge to 
use an illustration of even balance of 
seales and inclination of that balance 
according to the effect of credible evi- 
dence in charging as to the burden of 
proof and weight of evidence. Mc- 
Loughlin v. Sheehan, 145 N.E. 259, 250 
Mass. 132. 


59. McIntyre v. Quaker City Cab 
Woy t29 -A112) 283 Pa. 395: 

60. Keefer v. Amicone, 100 P. 594, 
45 Colo. 110; Price v. Clover Lead 
Coal Mining Co., 188 Ill.App. 27; Cin- 
cinnati Traction Co. v. George, 32 
OhioCir.Ct. 403. 


61. Keefer v. Amicone, 100 P. 594, 
45 Colo. 110. 


62. Failure to confine to issues 
made by pleadings as ground for new 
trial see New Trial § 79. 


In criminal prosecutions see Crim- 
inal Law § 2482. 


63. U.S.—Union Pac. R. Co. v. Gar- 
ner, 24 F.(2d) 53; Detroit United Ry. 
ve -Weintrobe; 259... 64, 170 CiCcA. 
132; Himrod v. Ft. Pitt Min. & Mill. 
Cor, 238146, 15k Seats 596. 


Ala.—Sovereign Cam We Onaw. 
‘vy. Cox, 127 So. 847, 221 Tia. 58; Bir- 
mingham Ry., Light & Power Co. v. 
Fisher, 55 So. 995, 173 Ala. 623; Lou- 
isville & N. R. Co. v. Mulder, 42 So. 
742, 149 Ala. 676; Birmingham Ry., 
Light & Power Co. v. Demmins, 57 
So. 404, 3 Ala.App. 359. 


Ariz.—Lutfy v. Lockhart, 
975, 37. Ariz. 488. 


Ark.—St. Louis, etc., R. Co. v. Fam- 
bro,..114 S.W. 2380, 88 Ark. 12; St. 
Louis, ete, R. Co. v. Vaughan, 105 
S.W. 573, 84 Ark. 311. 


Cal.—Ensign v. Southern Pac. Co., 
223) 1 Pr Eoos, wl9shCale sii) an remwRa- 
mey’s Estate, 217 P. 135, 62 Cal.App. 
418; Conlin v. Southern Pac. R. Co., 
182 P. 67,'40 Cal.App. 733. 


Colo.—Aspergren v. Younker, 223 
RP; 62, 74> Colo, 511}. Denver -Auto 
Goods Co. v. Peerless Radiator Co., 
163 P. 855, 62 Colo. 549. 

Conn.—Laukaitis v. Klikna, 132 A. 
913, 104 Conn. 355; Kornblau v. Mc- 
-Dermant, 98 A, 587, 90 Conn. 624. 

Fla.—Lewter v. Tomlinson, 44 So. 
935, 54 Fla. 215; Jacksonville Hlec- 
trie Co. v. Batchis, 44 So. 933, 54 Fla. 

“ 
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192; Walter v. Parry, 40 So. 69, 51 
oe 344; Hooker vy. Johnson, 6 Fla. 
Ga.—Mitchell v. Gunter, 152 S.E. 


466, 170 Ga. 1385; Jackson v. B. T. 
Kight & Sons, 126 S.E. de 159 Ga, 
584; Cordele Sash, ete., Co. Wilson 
Lumber Go;, 58 S.E. 860, 129. Ga. 290; 
Martin v. Nichols, 56 S.E. 995, 127 Ga. 
705; Central of Georgia Ry. Co. v. 
McKey, 79 S.E. 378, 13 Ga.App. 477. 


Ill.—Molloy v. Chicago Rapid 
Transit Co., 166 N.E. 530, 335 Ill. 164; 
Zbinden v. De Moulin Bros. & Co., 245 
Ill.App. 248; Goddard Tool Co. v. 
Crown Electrical Mfg. Co., 219 Il. 
App. 34; Feulner v. Gillam, 216 I1l. 
App. 85; Przybylski v. Remus, 207 
Ill.App. 106; Comorouski y. Spring 
Valley Coal Co., 203 Ill.App. 617; An- 
derson v. Decatur Ry. & Light Co., 200 
Ill.App. 646; Commercial State Bank 
of Forreston v. Folkerts, 200 Ill.App. 
885; Johnson v. Hull, 199 Ill.App. 
258; Bateman v. Carterville & Big 
Muddy Coal Co., 188 Ill.App. 357; 
Theisen v. Nogard, 183 Ill.App. 158; 
Garvey v. Metropolitan West Side 
Elevated R. Co., 155 Ill.App. 601. 


Ind.—Terry v. Shively, 64 Ind. 106; 
H. H. Woodsmall, Inc. v. Steele, 141 

BE. 246, 82 Ind.App. 58; United Tel- 
ephone Co. v. Barva, 131 N.E. 794, 76 
Ind.App. 145. 

Iowa.—H. W. Emeny Bail Co.sve 
Neiderhauser, 157 N.W. 143, 175 Iowa 
219; Whitsett v. Chicago, etc., Ru Co., 
25 N.W. 104, 67 Iowa 150. 


Kan.—Pellette v. Mann Auto Co., 
225 P. 1067, 116 Kan. 16; Lebanon 
State Bank v. Garber, 181 P. 572, 105 
Kan. 44. 


Ky.—Louisville & N. R. Co. v. 
Campbell, 35 S.W.(2d) 26, 
182; Happy Coal Co. v. ‘Smith, 
SiwWuC2a)) 1008, 2295 Key 016% « Black 
Mountain Corporation v. Webb, 
S.W.(2d) 1068, 228 Ky. 281; Louis- 
ville & N. R. Co. v. Morgan’s Adm’r, 


9 S.W.(2d) 212, 225 Ky. 447; City of 
Prestonsburg v. Mellon, 295 S.W. 
1064, 220 Ky. 808; Cincinnati, N. 0. & 


TSP. Ry. Co. v. Heinz, 288 S.W. 1020, 
217 Ky. 48; Eastham vy. Stumbo, 279 
S.W. 1109, 212 Ky. 685; Wells v. Cum- 
berland Telephone & Telegraph Co., 
198 S.W. 721, 178 _Ky. 261; Warren v. 
Cumberland R. Ge, 193 Sw. 1037; 
175 Ky. 92; Benge’s Adm’r v. Creech, 
LI Suw. £8 UTS. Ky. 6s LManors v. 
Gordon, 188 S.W. 768, 171 Ky. 790 
{mod on reh 186 S.w. 480, 170 Ky. 
609]; Van Winkle v. Kayer, iaky3 
Op. 585. 

Md.—Darby Candy Co. of Baltimore 
a v. Hoffberger, 73 A. 565, 111 Md. 


Mich.—Smitley v. Pinch, 112 N.W. 
686, 148 Mich. 670. 


Minn.—Young v. Yeates, 190 N.W. 
791, 153 Minn. 366; Gibbons v. Yunk- 
er, 177 N.W. 632, 145 Minn. 401; Mc- 
Clure vy. Village of Browns Valley, 
173, N.W. 672, 143° Minn. 339, 5) A.L.R. 
1168; Pearson v. U. S. Fidelity & 
Seay, Co., 164 N.W. 919, 188 Minn. 


Mo.—Gary v. Averill, 12 S.W.(2d) 
747, 321 Mo. 840; Nahorski v. St. Lou- 


to the issues made by the pleadings,®? including 


is Electric Terminal Ry. Co., 274 S.We 
1025, 310 Mo. 227; Rosenzweig v. 
Wells, 273 S.W. 1071, 308 Mo. 617; 
Karte v. J. R. Brockman Mfg. Co., 24% 
S.W. 417; Crone v. United Rys. Co. 
of St. Louis, 236 S.W. 654; olling- 
hausen y. Ade, 233 S.W. 39, 289 Mo. 
362; Quinn v. Van Raalte, 205 S.We 
59, 276 Mo. 71; Goode v. Central Coat 
& Coke Co., 186 S.W. 1122 (quasheé 
195 S.W. 722]; Phillips v. Thompson, 
35 S.W.(2d) 382, 225 Mo.App. 859; 
Houchin vy. Hobbs, (App.) 34 S.W.(2d) 
167; Egan v. Palmer, 293 S.W. 460, 
221 Mo. “App. 823; Heinrichs v. Royak 
Neighbors of America, (App.) 292 S- 
W. 1054; Dickensheets v. Patriek, 27T& 
S.W. 891, 217 Mo.App. 171; Adams ys; 
St. Louis-San Francisco Ry. Ca., 
(App.) 272 S.W. 984; First Nat. Bank 
v. Hoover, (App.) 242 S.W. 107; Kidd& 
v. Kansas City Light & Power Co:5 
(App.) 239 S.W. 584; MeKenzie vy. 
Randolph, apr 238 S.W. 828 [rew 
257 S.W. 126]; Forrester v. Walsh 
Fire Clay prewucis Co., (App:)) 2319S. 
W. 668; Williamson v. Kansas City . 
Stock Yards, (App.) 217 S.W. 684: 
Lorton v. Trail, (App.) 216 S.W. 54> 
Oliver v. St. Louis-San Francisco Ry. 
Co., (App.) 211 S.W. 699; Bollmeyer 
v. Eagle Mill & Elevator Co., (App.} 
206 S.W. 917; Forsee v. Zenner; 
(App.) 193 S.W. 975; People’s Bank 
of Ava v. Baker, (App.) 193 S.W. 632; 
Young v. Dunlap, 190 S.W. 10413, 195 
Mo.App. 119; Loomis v. Metropolitan 
St. Ry. Co., 175 S.W. 148, 188 Mo.App. 
203; Allen v. Quercus Lumber Co., 
168 S.W. 794, 182 Mo.App. 280; Ga- 
briel v. Metropolitan St. Ry. Co., 14% 
S.W. 168, 164 Mo.App. 56; Comptorm 
v. Missouri Pac. Ry. Co., 126 S.W: 82%, 
147 Mo.App. 414; Zalotuchin v. Met- 
ropolitan St. Ry. Co., 106 S.W. 548, 
127 Mo.App. 577; State v. Allen, 1£0¢ 
S.W. 1090, 124 Mo.App. 465; James vw 
Hicks, 76 Mo.App. 108. 


N.C.—Pittman v. Tobacco Growers’ 
ies Ass’n, 121 S.E. 634, 187.-N,.C. 


Ohio.—Ferguson y. Pierson, 162 Ne 
E. 677, 29 Ohio App. 393; Henkel & 
Sullivan v. Robinson, 161 N.E. 342, 27 
Ohio App. 341; Swisher v. Kimbrough, 
157 N.E. 823, 25 Ohio App. 2335 
Brooks v. Lindsay, 17 Ohio App. 225; 
Ely v. Borck, 27 Ohio C.A. 398; In— 
terstate SS. Co. v. Chanfordi, 22 Ohio 
GCIMCEN.S! 310; Orlinkowskt Ww 
Glowik, 22 Ohio Cir.Ct.N.S. 266; Cin- 
cinnati Tract. Co. v. Kroger, 10 Ohio 
Cir.Ct.Nss. 64,930) Ohio "CiInetl 654= 
Cincinnati Traction Co. v. Jamison;. 
32 Ohio Cir.Ct. 336; Cincinnati Tract. 
Co. v. Johnson, .30 ‘Ohio: Cir. Cts 7025 
Osseforth v. Cincinnati Traction Co., 
9 Ohio N.P.N.S. 360. 


Okl.—McCray v. Cunningham, 234 
P. 638, 109 Okl. 93; Self v. Gilbert, 
231 PRP. 870, 105 Okl. £40; Murry v. 
Merchants’ Southwest Transfer & 
Storage Co., 225 P. 547,98 Okl. 270; 
Hale v. Streeter, 216 P, 154, 91 OkL 
107; Henderson v. Pebworth, 216 P~ 
4ac2;' 90. ORI. 1875" Sand Springs Ry- 
Conn: Baldridge, BSS PLS 4360 ORE 
102; Williams vy. Arends; 157 P. ‘S13, 
57 Okl. 556. 


Or.—Mannix vy. Portland Telegram, 
297 P. 350, 300 P. 350), ©3865 Or.. 474= 
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pleadings of both parties, and amended as well 
as the original pleadings, where issues are raised 
and a failure to instruct the jury on a 
matter not pleaded does not constitute error.®® 


on both;°®® 


Second Northwestern Finance Cor- 
poration v. Mansfield, 252 P. 400, 254 
Pl 022* 127  Oren2s6?, GH Ulps Ve. tora 
Shears, 241 P. 69, 116 Or. 538; Sig C. 
Mayer & Co. v. Smith, 230 P. 355, 112 
Or. 559; Myrtle Point Mill & Lumber 
Conve Clarke, 203, P5588, .102 Ore, 538% 
De wwWarriv.» Hirst. Nat: Bank, 17 BP: 
1106, 88 Or. 541; Daniel's v. Northern 
Pac, my) Co.,. 171 PP. 1t78.88 Or. 421. 


SKOr nan, 101 S.E. 


861, 113 S.C. 495. 
S.D.—Aaker v. Quissell, 244 N.W. 
889; M. E. Smith & Co. v. Kimble, 


162 N.W. 162, 38 S.D. 511. 


Tex.— Galveston, H. & aoe A. Ry. Co. 
v. Mallott, (Civ.App.) 6 S.W.(2d) 432; 
North Texas. Gas Co. v. Meador, (Civ. 
App.) 182 S.W. 708; Bartley v. Ma- 
rino, Ee bes 158 S.W. LVS Gis ENC, 
Worth & D. Ry. Co. v. Keeran, 
ee App.) 149 re W. 355; Kansas City, 
M. & O. Ry. Co. of Texas v. Barnhart, 
(Civ.App.) 145 S.W. 1049 frev 184 S. 
W. 1761]; Texas & P. Ry. Co. v. Hen- 
son, 121 S.W. 1127, 56 Tex.Civ.App. 
468 fmod 132 S.W. 118, 103 Tex. 598]: 
Baldwin v. Self, 114 S.W. 427, 52 Tex. 
Civ.App. 509; Kindlea v. Kosub, (Civ. 
App.) 110 S.W. 79: Chicago, R. I. & 
P. Ry. Co. v. Stillwell, 104 S.W. 1071, 
46 Tex.Civ.App. 647. 

Utah.—Holt v. Pearson, 41 P. 560, 
12 Utah 63. 

Wash.-—Kirby _v. | Rainier-Grand 
Hotel Co., 69 P. 378, 28 Wash. 705. 


64. M: System Stores v. Davenport, 
(Tex.Civ.App.) 36 S.W.(2d) 243. 


65. Dean’s Ex’r v. Griffin, 290 S.W. 
483, 217 Ky. 603; St. Louis & S. F. R. 
Co. v.. Davis, 132 BP. 337, 37 Okl. 340. 


66. U. ansit Co. 
v. Walker & Son,'158 F. 850 [aff 169 
FY. 5438, 95 C.C.A. 41]. 


Cal.—Fidelity & Casualty Co. of 
New York v. Paraffine Paint Co., 204 
P, 1076, 188 Cal. 184. 


Conn.—Bunnell v. Waterbury Hos- 
Dita woloepAy 5b0L, 103) Conn, 52.0! 
Hawes v. Engler, 103 A. 975, 92 Conn. 
€08; Leone v. I. & F. Motor Car Co., 
80 A. 520, 84 Conn. 463. 


Ga.—Hayden y. Lindsay & Morgan 
Co., 160 S.E. 688, 43 Ga. App. 855; Dan- 
ville Lumber Co. v. McArthur, 137 S.E. 
294, 36 Ga.App. 546; Coker v. Citizens’ 
Bank of Gainesville, 134 S.E. 355, 35 
Ga.App. 595; Central of Georgia Ry. 
Co. v..-De Loach, 89° 8.E. 433;"18 Ga. 
App. 362 [rev 38 S.Ct. 423, 246 U.S. 
655, 62 L Ed. 924]; Camp v. Carithers, 
65 S.E. 583, 6 Ga.App. 608. 


Idaho.—Young y. Extension Ditch 
Co., 156 P. 917, 28 Idaho 775. 


Ill.—Devine v. Chicago, R. I. & P. 
Ry. Co., 107. N.B. 595, 266 Ill. 248, Ann. 
Cas.1916B 481 [aff 185 Ill.App. 488]; 
La Forest v. Chicago & E. I. Ry. Co., 
245 Ill.App. 325. 


Iowa.—Morrow v. Scoville, 221 N.W. 
802, 206 Iowa 1134; Lemke v. Franz- 
enburg, 141 N.W. 332, 159 Iowa 466. 


Ky.—Brumfield Vv. Consolidated 
Coach Corporation, 40 S.W.(2d) 356, 
240 Ky. 1°" Big Sandy & K. R) Ry. 
Co. v. Blair, 6 S.W.(2d) 453, 224 Ky. 
367; Illinois Cent. R. Co. v. River 
& Rail Coal & Coke Co., 150 S.W. 641, 
150 Ky. 489, 44 L.R.A.N.S. 6438, Ann. 
Cas.i914C 1255. 


Mass.—Hayes v. Maykel Automo- 
bile Co., 125 N.E. 165, 284 Mass, 198. 


Minn.—Drimel v. Union Power Co., 
165 N.W. 1058, 139 Minn. 122. 
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Mo.—Dunn v. Oil Development Co., 
1 S.W.(2d) 127, 318 Mo. 139; Walsh 
v. Hartman, (App.) 39 S.W.(2d) 398; 
Feil v. First Nat. Bank, (App.) 269 S. 
W. 936; Hoffman v. Wisconsin Lum- 
ber Co., (App.) 262 S.-W. 414; Cook 
v. Wheeler, (App.) 218 S.W. 929. 

Neb.—Grover y. Aaron Ferer & 
Sons, 241 N.W. 539, 122 Neb. 755; 
Henkel v. Boudreau, 130 N.W. 753, 
88 Neb. 784. 


N.J.—Rothstein’s v. Rothstein, 143 
A. 366, 105 N.J.Law 134. 


Or.—Gilman v. Olson, 265 P. 439, 
LO COr Ie 

Pa.—Goodstein v. King, 148 A. 300, 
298 Pa. 8318; Devine v. Philadelphia 
Rapid Transit Co., 90 Pa.Super. 300. 


Tex.—Dallas Ry. Co. v.. Hallum, 
(Civ.App.) 276 S.W. 460; McBee v. 
McBee, (Civ.App.) 247 S.W. 588; St. 
Louis S.W. Ry. Co. of Texas v. Brad- 
berry, (Civ.App.) 237 S.W. 364: Smith 
v. Bryan, (Civ.App.) 204 S.W. 359; 
Sherman Ice Co. v. Klein, (Civ.App.) 
195 S.W. 918; First Nat. Bank’ v. 
Mangum, (Civ.App.) 194 S.W. 647; 
Black v. Wilson, (Civ.App.) 187 S.W. 
493; D. Suilivan & Co. v. Ramsey, 
(Civ. App.) 155 S.W. 580. 

vVt.—Arnold y. Somers, 105 A. 260, 
92 Vt. 512; Dodge Bros. v. Central 
Vermont Ry. Com 104 VAS Siecy 9G 2aNice 
454; Jenness v. Simpson, 78 A. 886, 
84 Vt. 127. 


67. U.S.—Snyder v. Rosenbaum, 30 
S.Ct. 78, 215. U.S. 261, '54 L.Ed. 186. 


Ala.—Ham Turpentine Co. v. Mizell, 
110 So. 872, 215 Ala. 143; Herring v. 
Louisville & N. R. Co., 70 So. 749, 195 
Ala, 422. 


Ark.—Wilson & Co. v. Smith, 278 S. 
W. 31, 169 Ark. 1054. 

Cal.—State Compensation Insurance 
Doron v. Lamb, 273 P. 1080, 96 Cal.App. 
236. 


Ga. 


Owens v. Nichols, 77 S.E. 635, 
139 Ga. 475;. Jones v. Batts, 164 S.E. 
462, 45 Ga.App. 323; Lamb v. Mc- 
Afee, 105 S.E. 250, 26 Ga.App. 3; Put- 
ey v. Taylor, 94 S.H. 862, 21 Ga.App. 


Ill.—O’Rourke v. Marshall Field & 
Colm ssONE 6255307 Wily 19727 VAC 
R. 1014 [aff 225 Ill.App. 661]; Jerrell 
v. Harrisburg Fair & Park Ass’n, 215 
Ill.App. 273; Brauer vy. Laughlin, 211 
Ill.App. 534; Odom vy. Norwodowski, 
211 [1l.App, 135. 


Ind.—Baldwin Piano Co. yv. Allen, 
118 N.E. 305, 187 Ind, 315; Ohio Val- 
ley Trust Co. v. Wernke, 99 N.H. 734, 
179 Ind. 49; Lake Erie & W. R. Co. 
Pees: 125 N.E. 798, 72 Ind.App. 


Iowa.—Salinger v. Cowles, 191 N.W. 
167, 195 Iowa 873; Martin v. Schwert- 
ley, 136 N.W. 218, 155 Iowa 347, 40 
L.R.A.N.S., 160. 


Kan.—Nangle v. Cudahy Packing 
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Ky.—Consolidated Coach Corpora- 
tion v. Hopkins, 14 S.W.(2d) 768, 228 
Ky. 184; Keiner vy. Collins, 171 'S.W. 
3.99, 161, Ky. 696. 


Mo.—Bergfeld v. Kansas City Rys. 
Co., 227 S.W. 106, 285 Mo. 654; Gos- 
sett v. Kansas City Public Service Co., 
(App.) 17 S.W.(2d) 372; Baker v. 
Mardis, 1 S.W.(2d) 223, 221 Mo.App. 
1185; Peters v. Enderle Drug Co., 
(App.) 294 S.W. 740; Dickensheets v. 


instruction otherwise correct confined to the issues 
pleaded is not subject to objection ;°7 but an in- 
struction which is based on an issue not raised by 
the pleadings is erroneous,®® and error will not be 


Patrick; 274 S.W. 891, 217 Mo.App. 
171; Edmonston v. Barrock, 230 S.W. 
650, 207 Mo.App. 1383; Rubick v. Sand- 
ler, (App.) 219 S.W. 401; Kaenter v. 
Missouri Pac. Ry. Co., (App.) 218 S.W. 
3849; Fairbanks, Morse & Co. v.-Mer- 
chants’ & Consumers’ Market House 
Ass’n, 202 S.W. 596, 199 Mo.App. 317; 
Knapp v. Dunham, (App.) 195 S.W. 
1062; McKay v. McKay, 182 S.W. 124, 
192 Mo.App. 221; Knost v. Van Eoose, 
167 S.W. 596, 182 Mo.App. 40: Quin- 
ley v. Springfield Traction Co., 165 
S.W. 846, 180 Mo.Anv. 287; Rumann 
v. Montfort, 153 S.W. 1068, 168 Mo. 
App. 523. 

Mont.—Dalke v. Pancoast, 208 P. 
589, 68 Mont. 524. 


Ohio.—Toledo Rys. & Light Co. v. 
Poland, 7 Ohio App. 397; Harris v. 
Mansfield Ry., Light & Power Co., 4 
Ohio App. 108. 


Okl.—Folsom Morris Coal Mining 
Coe ve Scott; 232°B; SL2P LOT OKLA ITS) 


Tex.—Davidson v. Jones, Sullivan 
& Jones, (Civ.App.) 196 S.W.. 571; 
American. Mfg. Co. v. O. C. Frey 
Hardware Co., (Civ.App.) 180 S.W. 
956; Daniel v. Lane, (Civ.App.) 179 
S.W. 906: Phillips v. Henry, (Civ. 
App.) 124 S.W. 184; Bowman v. Saig- 
ling; (Civ.App.) 111 S.W. 1082 [aff 
119 S.W. 295, 102 Tex. 485]. 


Utah.—Lawhorn vy. Denver & R. G. 
R. Co., 180 P. 470, 42 Utah 244. 


Vt.—Prouty v pated & Skinner, 
117 A. 378, 96° Vit. 


Wash.—Blair v. a Theatres of 


eens oe 277 BP. 398, 152 Wash. 
68. U.S.—Grand-Morgan Theatre 


Co. v. Kearney, 40 F.(2d) 235; Ken- 
nedy Lumber Co. v. Rickborn, 40 F. 
(2d) 228; Hines v. Jasko, 266 F. 336. 
Ala.—Bond Bros. v. Kay, 136 So. 
817. 223 Ala. 431; Mobile & O. R. Co. 
v. Williams, 121 So. 722, 219 Ala. 238; 
Baker v. Horsley, 101 So. 830, 212 
Ala. 181; Louisville & N. R. Go. v. 
Jones. 70 So. 133, 194 Ala. 334; Hunts- 
ville Knitting Mills Co. v. Butner, 69 
So. 960, 194 Ala. 317; Adams _ vy. 
Crim, 58 So. 442, 177 Ala. 279; Jones 
v. Union Foundry Con 55080. 153, wel 
Ala. 225; Birmingham Ry., Light & 
Power Co, v. Morris, 50 So. LOS, LES 
Ala. 190; Alabama City, G. &> A. 
Ry. Co. v. Bullard, 47 So. 578, 157 
Ala. 618; Alabama Great Southern 
R. Co. v. McWhorter, 47 So. 84, 156 
Ala. 269; Green yv. Brady, 44 So. 408, 
152 Ala. 507; Dunean vy. St. Louis & 
S. Fs BR. Coi44So0. 418, 152 Alas 118° 
Birmingham Ry., Light & Power Co. 
v. Moore, .43 So. 841, 151 Ala. 327; 
Central of Georgia Ry. Co. v. McNab, 
43 So. 222, 150 “Ala, 332; Louisville, 
etc., R. Co. v. Mulder, 42 So. 742, 149 
Ala. 676; Alabama City, G. & A. Ry. 
Gory; Bates, 43 So. 98, 149 Ala. 487; 
Woodstock Iron Works v. Kline, 43 
So. 362, 149 Ala. 391; Garth v. North 
Alabama Traction Co., 42 So. 627, 148 
Ala. 96; Gulfport Fertilizer Con NV. 
Jones, 73 So. 148, 15 Ala.App. 266; 
Lookout. Fuel Co. v. Phillips, 66 So. 
946, 11 Ala.App. 657; Southern Ry. 
Co. v. Lawler, 65 So. 857, 11 Ala.App. 
aay. [eert den 66 So. 1009, 191 Ala. 
Ariz.—Southwest Cotton Co. v. 
Ryan, 199 P. 124, 22 Ariz. 520. 
Ark.—Taylor v. Martin, 235 S.w. 
411, 151 Ark. 200; Durfee v. Dorr, 
199 S.W.' 876, 131 Ark. 369; Ozark 
Fruit Growers’ Ass’n v. Tetrick, LOI, 


For later cases, developments and changes 1n the law see Annotations, same title and section number. 
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S.W. 30, 130 Ark. 165; National Fruit | App. 380; Still v. McGuire-Cummings 


Products Co. v. Garrett, 181 S.W. 926, 
17 Ark. 570; St. Louis &/S. By R. ‘Co. 
v. Champion, 157 S.W. 408, 108 Ark. 
326; Arkansas Fertilizer Co. v. Banks, 
128 S.W. 566, 95 Ark. 86. 


Cal.—Hind v. Oriental Products Co., 
235 P. 438, 195 Cal. 655; McKeon v. 
Lissner, 223 -P.°965, 1938:Cal.(297;,. De 
Gottardi v. Donati, 99 P. 492, 155 Cal. 
109; Ellis v. McNeese, 293 P. 854, 109 
Cal.App. 667; Campbell v. Southern 
Pao Ryo. Sige 80; 20 -CalyApp: 
175; Tognazzini v. Freeman, 123 P. 
540, 18 Cal.App. 468; Cooper v. Spring 
Valley Water Co., 116 P. 298, 16 Cal. 
App. 17. 

Colo.—Belisomo v. Ceresa, 251 P. 
531, 80 Colo. 325; Platt v. Walker, 
196 P. 190, 69 Co’o. 584; Burchmore v. 
Ey eh Hotel Co., 130 P. 846, 54 Colo. 


Conn.—Eckler v. Wake, 88 A. 369, 
87 Conn. 708; Berman v. Kling, 71 A. 
507, 81 Conn. 403; Joyce v. Joyce, 67 
A. 374, 80 Conn. 88. 


Fla.—Town of De Funiak Springs 
v. Perdue, 68 So. 234, 69 Fla. 326; 
Collins v. Godwin; 61 So. 632, 65 Fla. 
283; Lewter v. Tomlinson. 44 So. 935, 
54 Fla..215; Jacksonville Hlectric Co. 
v. Batchis, 44 So. 9338, 54° Fla. 192; 
Jacksonville Electric Co. v. Sloan, 42 
So. 516, 52 Fila: 257. 


Ga.—Gaskins v. Gaskins, 89 S.E. 
1080, 145 Ga 806; Mason v. Nashville, 
C. & St. L. Ry. Co., 70 S.E. 225, 135 Ga. 
(4d, oer LoASNeS: 50, Hewitt “vz 
Lamb, 61 S.E. 716, 130 Ga. 709, 14 Ann. 
Cas. 800; Cordele Sash, Door & Lum- 
ber Co. v. Wilson Lumber Co., 58 S.E. 
860, 129 Ga. 290; McGregor v. Battle, 
58 S.E. 28, 128\Ga. 577, 13 L.R.A.N.S. 
185; Humphreys v. Smith, 58 S.E. 26, 
128 Ga. 549: Overstreet v. Nashville 
Lumber Co., 56 S.E. 650, 127 Ga. 458; 
Heller v. Samuel Silver, Inc., 118 S. 
KE. 449, 30 Ga.App. 488; Southern Ry. 
Co. v. Ray, 113 S.E. 590, 28 Ga App. 
792 [rev 118 S.E. 53, 155 Ga. 579; op 
of Sup. Ct. conformed to 118 S8.E. 4111; 
Western & A. R. Co. v. Sellers, 83 S. 
B. 445, 15 Ga.App. 369; Southern Ry. 
Co. v. Parham, 73 S.E. 763, 10 Ga.App. 
531; Green v. Wright, 57 S.E. 965, 
1 Ga.App. 194. 


Hawaii.—Chin Kee v. Kaeleku Sug- 
ar Co., 29 Hawaii 524. 


Idaho.—Berryman v. Dore, 251 P. 
757, 43 Idaho 327. 


* Tll.—Darsch v. Brown, 164 N.E. 177, 
332 Ill. 592 [rev 244 Ill.App. ? 
Grifenhan v. Chicago Rys. Co., 
N.EB. 790, 299 Ill. 590 [rev 220 Ill. 
App. 649]; Herring v. Chicago & A. 
RInCo., 1822 NEES 192, °299" Tle 214, 
Loftus v. Chicago Rys. Co., 127 N.E. 
654, 293 Ill. 475 [rev 212 Ill.App. 659]; 
Hoffman v. Stephens, 109 N.E.. 994, 
269 Ill. 376; Krieger v. Aurora, E. & 
CG. R. Co., 90 N.E. 266, 242 Ill. 544; 
Smith v. Treat, 85 N.H. 289, 234 Ill. 
552; Cal. Hirsch & Sons Iron & Rail 
Co: v. Coleman, 81 N.E. 21, 227 Ill. 149 
{aff 128 Ill.App. 245]; Brackett ‘v. 
Builders’ Lumber Co., 253  I1lApp. 
107; Sugru v. Highland Park Yellow 
CabeCo.> 261% IlJApp.. 9959 Pennsyl- 
vania Co. v. Roberts & Schaefer Co., 
250 IllL.App. 330; Oehler v. Serbian, 
243 Ill.Avp. 479; Cohen v. Weinstein, 
231 Ill.Avp. 84; Worthy v. Birk, 224 
Tll.App. 574; Guthorle v. Chicago Rys. 
Co., 211 Ill. App. 390; Dannenberg v. 
Rahn, 206 Ill.App. 414; Conrad v. St. 
Louis, S. Ps Re Col, 201 TNA pp? 
276; Williams v. Mt. Vernon Car 
Mfg. Co., 197 Ill.App. 271; Green v. 
Streitmatter, 183 Ill.App. 25; Aldrich 
vy. Jenkins, 171 Ill.App. 310; John- 
son v. Chicago City Ry. Co., 166 Ill. 
App. 79; Dickey v. Ghere, 163 Ill. 
App. 641; Blackman v. Webber, 161 
Tll.App. 53; Linnberg v. City of Rock 
‘Island, 157 Ill.App. 527; McCabe v. 
Atchison, T. & S. F. Ry. Co., 154 Ill. 


Mfg. Co., 145 Ill.App. 448; City of 
Marseilles v. Heister, 142 Lll.App. 299; 
American Home Circle v. Fromm, 134 
Ill.App. 605; American Home Circle 
v. Schneider, 134 LllApp. 600, 604; 
Forney v. Village of Melvin, 130 [1]. 
App. 203; Utter v. Curry, 130 I1l.App. 
21; Coal Belt Electric Ry. Co. v. 
Young, 126. Tl) App. 651; Quincy 
Horse Ry. & Carrying Co. v. Rankin, 
123 Ill.App. 472; Chicago, ete, R. 
Co. v. Wolfring, 118 TLApp.- 537; 
Schmidt v. Balling, 91 Ill.App. 388. 


Ind.—Emerson-Brantingham Co, v. 
Growe, 133 N.E. 919, 191 Ind. 564; 
Indiana Union Traction Co. v. Down- 
ey, 98 N.E. 634, 177 Ind. 599; Indian- 
apvolis Traction & Terminal Co. v. 
Mathews, 97 N.E. 320, 177 Ind. 88; 
Clevyetandy C3 0C& 1 Sti besRy. | Co. nV 
Powers, 89 .N.FE. 485, 173 Ind. 105; 
Snyder v. Snyder, 131 N.E. 248, 76 
Ind.Avp. 9; Indianapolis & Cincinnati 
Traction Co. v. Sherry, 116 N.E. 594, 
65 Ind.App. 1; Harmon v. Pohle, 103 
N.E. 1087, 55 Ind.App. 439; Indian- 
apolis Traction & Terminal Co. v. 
Beckman, 81 N.E. 82, 40 Ind.App. 100. 


Ilowa.—Waldman v. Sanders Motor 
Co., 248 N.W. 555;° Steele v. Brada, 
239 N.W. 538, 213 Lowa 708; Durr v. 
Clear Lake Park Co., 218 N.W. 54, 
205 lowa 279; Granteer v. Thompson, 
208 N.W. 497, 203 Iowa 127; Tabler 
v. Evans, 212 N.W. 161, 202 Lowa 
1386; Faatz v. Sullivan, 200 N.W. 
321, 199 Iowa 875; Ryan v. Trenkle, 
200 N.W. 318, 199 Lowa 636; Goodwin 
v. Mason & Seabury, 155 N.W. 966, 
173 Iowa 546; Bisgaard vy. Duvall, 
151. N.W. 1051, 169 Iowa 711; Ash- 
craft Vv. Davenport Locomotive 
Works, 126 N.W. 1111, 148 Iowa 420; 
Duffey v. Consolidated Block Coal Co., 
124 N.W. 609, 147 Lowa 225, 30 L.R.A. 
N.S. 1067; Barrett v. Wheeler, 24 
N.W. 38, 66 Iowa 560. 


Kan.—First Nat. Bank v. Staab, 171 
P. 3, 102 Kan. 369; Oil Well Supnly 
Co. v. Johnson, 98 P. 381, 78 Kan. 751. 


Ky.—Happy Coal Co. v. Smith, 17 
S.W.(2d) 1008, 229 Ky. 716; Knox- 
ville Tinware & Mfg. Co. v. Howard, 
292 S.W. 762, 219 Ky. 106; Olive Hill 
Limestcne Co. v. Paynter, 291 S.W. 
375, 218 Ky. 286; Louisville & N. R. 
Co. v. Thompson’s Adm’r, 288 S.W. 
761, 217 Ky. 21; Louisville Auto Sup- 
ply Co. v. Irvine, 278 S.W. 149, 212 
Ky. 60; Kentucky Utilities Co. v. 
Howard, 263 S.W. 360, 203 Ky. 829; 
Bowlin v. Archer, 163 S.W. 477, 157 
Ky. 549; Town of Bellevue v. Rentz, 
1b3a-Saw, 132, sbo2¢Ky.1-4263, Proctor 
Cceal Co. v. Beaver’s Adm’r, 152 S.W. 
945, 151 Ky. 839; Edge v. Ott, 152 S. 
W. 764, 151 Ky. 672; Forrest v. Win- 
ter, 149 S.W. 981, 149 Ky. 759; Sov- 
ereign Camp, Woodmen of the World 
v. O’Neal, 132 S.W. 415, 141 Ky. 263; 
Mathis v. Bank of Taylorsville, 124 
S.W. 876, 136 Ky. 634; Chesapeake, 
ete, Ra Co. ve Vauehn,, 15, S3W..2h03 
Bauer Cooperage Co. v. Shelton, 114 
S.W. 257; Morgan v. Chesapeake & 
On Ry. Co.;, 105, SW.) 96d, 12,7 Ky. 433) 
32, Ky... 330, 15 L:R.A.N.S; 790, 16 
Ann.Cas. 608; Spinks v. Turley, 103 
S.W. 321, 31 Ky.L. 676; Hutchison v. 
City of Maysville, 100 S.W. 331, 30 
a 1173; Ray v. Sellers, 1 Duv. 

Me.—Collins v. Dunbar, 162 A. 897. 

Md.—Coughlin v. Blaul, 87 A. 766, 
120 Md. 28; J. H. Smith Co. v. Smick, 
86 A. 500, 119 Md. 279; Fletcher v. 
Dixon, 68 A. 875, 107 Md. 420; Dick 
v. Biddle Bros., 66 A. 21, 105 Md. 308. 

Mass.—Krock v. Boston Wlevated 
Ry. Co., 101 N.E. 968, 214 Mass. 398. 

Mich.—Bockoff v. Curtis, 217 N.W. 
750, 241 Mich. 553; Hauser v. Goebel 
aerans Co., 165 N.W. 862, 199 Mich. 

Minn.—Farnum v. Peterson-Biddick 
Co., 234 N.W. 646, 182 Minn. 338; 
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Foot, Schulze & Co. v. Porter, 154 N. 
W. 1078, 131 Minn. 224; Hosteter v. 
Illinois Cent. Ry. Co., 115 N.W. 748, 
104 Minn. 25; Morrow v. St. Paul 
rey R. Co., 67 N.W. 1002, 65 Minn. 


Miss.—McLeod Lumber Co. v. An- 
derson Mercantile Co., 62 So. 274, 105 
Miss. 498. 


Mo.—Silliman v. Munger Laundry 
Co., 44 S.W.(2d) 159; State ex rel. 
John Hancock Mut. Life Ins. Co. of, 
Boston, Mass., v. Allen, 282 S.W. 46, 
313 Mo. 384 [quashing (App.) 261 S. 
W. 709]; Kuhlman v. Water, Light 
& Transit Co., 271 S.W. 788, 307 Mo. 
607; Daniel y.. Pryor, 227 /S.W.- 162; 
Beard v. Missouri Pac. Ry. Co., 197 
S.W. 907, 272 Mo. 142; State ex rel. 


National Newspapers’ Ass’n vy. Elli- 
son, 176 W. 11; Rawlings v. St. 
Louis)\& SS: BUR. Co. 1b eS.Ws09355 


Keller v. Summers, 171 S.W. 336, 262 
Mo. 324 [mod 133 S.W. 1180, 152 Mo. 
App. 626]; Scrivner v. Missouri Pac. 
Rv. Co., 169 S.W. 83, 260 Mo. 4213 
Riley v. City of Independence, 167 S. 
W. 1022, 258 Mo. 671. Ann.Cas.1915D 
748; State ex rel. Welch v. Morri- 
son, 148 S.W. 907, 244 Mo. 193: De- 
gonia v. St. Louis, I. M. & S. Ry. Co., 
123 S.W. 807, 224 Mo. 564; Hufft v. 
St. Eouls &¢S* PaAyRy Co. v1 21S: we 
120, 222 Mo. 286; O'Gara v. St. Louis 
Transit Co., 103 S.W. 54, 204 Mo. 724, 
12 L.R.A.N.S. 840, 11 Amnn.Cas. 850; 
Masterson v, St. Louis Transit Co., 
103 S.W. 48, 204 Mo. 507; Lee v. 
Shryack-Wright Grocery Co., (App.) 
53 S.W.(2d) 406; King v. Friederich, 
(App.) 43 S.W.(2d) 843; Benson v. 
Smith, (App.) 38 S.W.(2d) 749; Ster- 
molle v. Brainard, (App.) 24 S.W.(2d) 
W125) oT) I. Moss “Tie iCo.siv."Stamps 
(App.) 7 S.W.(2d) 407; Munoz v. 
American Car & Foundry Co., 296 S, 
W. 228, 220 Mo.App. 902; Kessler v. 
West Missouri Power Co., 283 S.W. 
705, 221 Mo.App. 644; State ex rek 
Blick v. Mueller, (App.) 278 S.W. 
1094; Roman v. King, (App.) 268 S. 
W. 414; Lunsford v. Macon Produce 
Co., (App.) 260 S.W. 781; Tucker v. 
Hibernia Bank & Trust Co., 251 S.W. 
406, 212 Mo.App. 88; Falder v. B. Nu- 
gent & Bro. Dry Goods: Co., (App.) 
251 S.W. 138; Muser v. Kansas City, 
(App.) 249 S.W. 681; Perkins v. Unit- 
ed Rys. Co. of St. Louis, (App.) 243 
S.W. 224; Forrester v. Walsh Fire 
Clay Products Co., (App.) 231 S.W. 
668; Walling v. Missouri Stair Co., 
(App.) 227 S.W. 879; Stumpf v. Unit- 
ed Rys. Co. of St. Louis, (App.) 227 
S.W. 852; O’Hara v. Lamb Const. €o.; 
(Avnp.) 197.S.W. 168: Priebe v. Cran- 
dall, (App.) 187 S.W. 605; King -v. 
Missouri Dairy Co., (App.) 187 S.W. 
284; Brooks vy. Brookes, (App.) 186 
S.W. 1105; Gately Outfitting Co. v. 
Vinson, (App.) 182 S.W. 133; Silver- 
thorne v. Summit Lumber Co., 176 
S.W. 441, 190 Mo.App. 716; Kiser v. 
Metropolitan St. Ry. Go., 175 S.W.:98, 
188 Mo.App. 169; Dalton v. St. Louis 
Smelting & Refining Co., 174 S.W. 468); 
188 Mo.App. 529; Burrows v. Likes, 
166 S.W. 6438, 180 Mo.App. 447; Al- 
exander v. Missouri Pac. Ry. Co., 165, 
S.W. 1156, 178 Mo.App. 184; Weller v. 
Missouri Lumber & Mining Co., 161 
S.W. 853, 176 Mo.App. 248; Bryan v. 
United States Incandescent Lamp Co., 
159 S.W. 754, 176 Mo.App. 716; Arata 
v. Metropolitan St. Ry. Co., 150 S.W. 
1122,, 167 Mo.App. 90;. Graton  v. 
Huntzinger, 147 S.W. 521, 163 Mo.App. 
718; Wilder v. Wabash R. Co., 146 S, 
W. 837, 164 Mo.App. 114; Conway v. 


Metropolitan St. Ry. Co., 143 S.w. 
516, 161 Mo.App. 501; Sinnamon vy, 
Moore, 142 S.W. 494, 161 Mo.App. 
168; National Bank of Rolla v. Ro- 


mine, 136 S.W. 21, 154 Mo.App. 624; 
Dillender v. Lester, 1384 S.W. 1041, 155 
Mo.App. 558; Summers v. Keller, 133: 
S.W. 1180, 152 Mo.App. 626 [mod 171 
S.W. 336, 262 Mo. 824]; Dean v. To- 
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predicated upon the refusal of the court to give | such an instruction,®® notwithstanding there are 


tedo, St. L. & W. R. Co., 128 S.W. 10, 
148 Mo.App. 428; Miller v. Missouri 
Fire Brick Co., 119 S.W. 976, 139 Mo. 
App. 25; People’s Bank v. Stewart, 
117 S.W. 99, 136 Mo.App. 24; Bond v. 
Sanford, 114 S.W. 570, 134 Mo.App. 


477; Eames v. New York Life Ins. 
Co., 114 S.W. 85, 134 Mo.App. 331; 


Kelloge v. Kirksville, 112 S.W. 296, 
132 Mo.App. 519; State ex rel. Ship- 
man v. Allen, 103 S.W. 1090, 124 Mo. 
Council v. St. Louis & S. 
Co:; £00, SSW 57,5 123 “No-Ap pp: 


Mont.—St. John v. Taintor, 182 P. 
129, 56 Mont. 204; Howie v. Cali- 
fornia Brewery Co., 88 P. 1007, 35 
Mont. 264. 

Web.—Linch v. Nebraska Buick Au- 
ttomobile Co., 235 N.W. 456, 120 Neb. 
‘819; Shick v. Johnson, 163 N.W. 300, 
101 Neb. 328; Booth v. Andrus, 137 
N.W. 884, 91 Neb. 810; Norfolk Beet- 
Sugar Co. v. Hight, 76 N.W. 566, 56 


Neb. 162; McCready v. Phillips, 63 
N.W. 7, 44 Neb. 790; Chicago, etc., 
R. Oa. v. Clinebell, 99 N.W. 839, 5 


Neb. (Uneff.) 603. 


N.J.—Garibaldi v. Rubenstein, 122 
A 727; 99-N.J.duaw 2237". Duel” v. 
Mansfield Plumbing Co., 92 A. 367, 86 
N.J.Law 582. 


N.M.—Majors v. Kohlhousen, 270 
P. $396, 33 N.M. 529; Bank of Com- 
merce v. Broyles, 120 P. 670, 16 N.M. 
414 [rev 34 S.Ct. 730, 234 U.S. 64, 58 
L.Ed. 1214]. 

N.Y.—Holley v. A. W. Haile Motor 
Co., 177 N.Y.S. 429, 188 App.Div. 798; 
Smith v. Green Fuel Economizer Co. 
of Matteawan, 108 N.Y.S. 45, 123 App. 
App. 672; Cohen v. Segal, 189 N.Y.S. 
200; Stutzman v. Sargent, 165 N.Y. 
3S. 643; Newman v. Acme Metal Ceil- 
ing Oo., 134 N.Y.S. 518; Sandzig v. 
Eckstein, 132 N.Y.S. 727. 


N.C.—Edwards v. Cleveland Mill & 
Power Co., 138 S.H. 131, 193 N.C. 780, 
53 A.L.R. 1404; Hamilton v. Hines 
Bros. Lumber Co., 75 S.B. 1087, 160 
N.C. 47; Sexton v. Greensboro Life 
Ins. Co., 72 S.E. 8638, 157 N.C. 142; 
‘Streator w. Streator, 59 S.H. 112, 145 
N.C. 337. 


N.D.—Lemke y. Thompson, 159 N. 
WV. 844, 35 N.D. 192. 


Ohio.—Cleveland C., C. & St. L. Ry. 
«lo. v. Potter, 150 N.E. 44, 113 Ohio 
‘St. 591; Interstate S. S. Co. v. Chan- 
fonds 022) Ohio | Cin, Ct Nis:) 31103) Or- 
linkowski v. Glowik, 22 Ohio Cir.Ct. 
N.S. 266; Louisville, etc., Packet Co. 
v. Long, 34 Ohio Cir.Ct. 72. , 


Oxkl.—Dill v. Johnston, 247 P. 349, 


121 Okl. 62; Murry v. Merchants’ 
‘Southwest Transfer & Storage Co., 
225 RP. 547,98 Okl. 270; El Reno 


Wholesale Grocery Co. v. Keen, 220 
P. 653, 93 @kl. 198; Hostettler v. Car- 
ter, 175 P. 244, 73 Okl. 125; Cassing- 
jham v. Berry, 150 P. 139, 168 P. 1020, 
67 ©Okl. 134; Maurmair v. National 
Bank of Commerce of Tulsa, 165 P. 
413, 63 Okl. 283 [withdrawing op 158 
P. 349]; Pierce v. Barks, 159 P. 323, 
60 Okl. 97; Comanche Mercantile Co, 
w. Wheeler & Motter Mercantile Co., 
455 P. 588, 55 Okl. 328; Chicago, Rock 
Island & P. Ry. Co. v. Mailes, 152 P. 
4131, 52 Okl. 278; Grosshart v. Shaf- 
fer, 152 P. 441, 52 Okl. 204; Okla- 
homa Ry. Co. v. Christenson, 148 P. 
94, 47 Okl. 182; Waldock vy. First Nat. 
Bank, 143 P. 53, 43 Okl. 348; Levy 
Bros. v. Western Union Telegraph 
Go., 135 P. 423, 39 Okl. 416; Cham- 
bers v. Van Wagner, 123 P. 1117, 32 
Oki. 774; Western Roofing Tile Co. 
vy. Deibler, 120 P. 579, 30 Okl. 347; 
Obenchain & Boyer vy. Incorporated 
Town of Roff, i16 P. 782, 29 Okl. 211; 


Kingfisher Nat. Bank y. Johnson, 98 
piss, 22.Okl., 228. 

Or.—Fahnrich Grocery Co. v. Paul- 
sen, 293 P. 422,134 Or. 247; Thompson 
v. Union Fisherman’s Co-op. Packing 


Cos 2:35) P1694, 2468 Poy 7335 V1 13) Or: 
436; Lehman v. Knott, 196 P. 476, 100 
Ory 159:4— Tonseth v.. ‘Portlands: Ry 


ene & Power Co., 141 P. 868, 70 Or. 
41, 


Pa.—Steel v. Snyder, 144 A. 912, 295 
Pa. 120; Monier v. Philadelphia Rapid 
Transit Cop (oul. LOO, \eiidake vale Oo), 
Rittenhouse Rubber Co. v. McFadden, 
82 Pa.Super. 201. 


R.I.—Eagle Brewing Co. v. Cola- 
luca, 94 A. 680, 38 R.I. 224; De Cour- 
sey v. Rhode Island Co., 67 A. 431. 


S.C.—Spencer vy. First Carolinas 
Joint-Stock Land Bank of Columbia, 
LGD poses LO ins. Cen oO. 


S.D.—Smith y. Mutual Cash Guar- 
quay Bee InseiCo:,, dl seINeWw.) 94,21 oS: 
Oo. 

Tenn.—Chesapeake, ete., R. Co. v. 
Crews, 99 S.W. 368, 118 Tenn. 52; 
Pittsburg Plate Glass Co. v. Cannon, 


5 Tenn.Civ.App. 51. 


Tex.—Texas, eta, Hews Co. Vv. 
French, 23 S.W. 642, 86 Tex. 96; 
Whitehead v. Reiger, (Civ.App.) 282 
S.W. 651: Walker v. Kellar, (Civ. 


App.) 218 S.W. -792; ‘Galveston, H. 
& S. A. Ry. Co. v. Wilson, (Civ.App.) 
214 S.W. 773; Western Union Tele- 
graph Co, v. Fabian, (Civ.App.) 189 S. 


W. 1008; International & G. N. Ry. 
Co: v.! Vogel, (Cive-App.) 184 S.W. 
229; Petty v. City of San Antonio, 


(Civ.App.) 181 S.W. 224; World’s Spe- 
cial Films Corporation v. Fichten- 
berg, (Civ.App.) 176 S.W. 733; Gal- 
veston, H. & S. A. Ry. Co. v. Roemer, 
(Civ.App.) 173 S.W. 229; Rodgers v. 
Mexas & PakvenCo. (Civ App.) dei aimss 
W. 1117; Willingham v. Brown, (Civ. 
App.) 163 S.W. 107; Western Union 
Telegraph Co. v. Kersten, (Civ.App.) 
161 S.W. 369, 1091; Texas -Cent. R. 
Co. v. Neill, (Civ.App.) 159 S.W. 1180; 
Park v. Pyle, (Civ.App.) 157 S.W. 445; 
Turner v. Stephens, (Civ.App.) 155 S. 
W. 1009; Zarate v. Villareal, (Civ. 
App.) 155 S.W. 328; Marks v. Jones, 
(Civ.App.) 154 S.W. 618; Missouri, K. 
& T. Ry. Co. of Texas v. Dickson, 
(Civ.App.) 153 S.W. 933; Walker v. 
Metropolitan St. Ry. Co., (Civ.App.) 
151 S.W. 1142; St. Louis & S. F..R. 
Co. v. Cartwright, (Civ.App.) 151 S. 
W. 630, 1094; Miller v. Layne & Bowl- 
er \Co.,, (Civ. App:)) 151 Sow. 3413 Mis= 
souri, K. & T. Ry. Co. v. Brown, (Civ. 
App.) 147 S.W. 1177; Biard & Scales 
v. Tyler Building & Loan Ass’n, (Civ. 
App.) 147 S.W. 1168; Kansas City, 
M. & O. Ry. Co. of Texas v. Meaken, 
(Civ.App.) 146 S.W. 1057; Kansas 
City, “Me & OO, Ry. Cos of Texas ve 
Guinn, (Civ.App.) 146 S.W. 959; Lew- 
is v. Vaughan, (Civ.App.) 144 S.W. 
1186; Thompson Bros. Lumber Co. v. 
Bryant, (Civ.App.) 144 S.W. 290; 
Passons vy. Missouri, K. & T. Ry. Co; 
of Texas, (Civ:App:) 137 S)W: °435: 
Temple Electric Light Co. v. Halli- 
burton, (Civ.App.) 1386 S.W. 584 [reh 
on application for writ of error den 


140 S.W. 426, 104 Tex. 493]; Milwau- 
kee Mechanics’ Ins. Co. v. Frosch, 
(Civ.App.) 130 S.W. 600; Galveston 


Hlectric Co. v. Dickey, 126 S.W.. 332, 
59 Tex.Civ.App. 472; Lewis v. Texas 
& P. Ry. Co., 122 S.W. 605, 57 Tex. 
Civ.App. 585; Freeman v. Puckett, 
120 S.W. 514, 56 Tex.Civ.App. 126; 
Houston 1c iis CR. Coc vs »shapard, 
118 S.W. 596, 54 Tex.Civ.App. 596; 
Pullman Co. v. Hoyle, 115 S.W. 315,°52 
Tex.Civ.App. 534; Fordtran v. Stow- 
ers, 113 S.W. 6381, 52 Tex.Civ.App: 
226; Farenthold v. Tell, 113 S.W. 635, 


52. Tex.Civ.App. 110; Trout & New- 
berry v. Gulf, C. & S. F. Ry. Co., (Civ. 
App.) 111 S.W. 220; Missouri, K. & T. 
Ry. Co. of Texas v. Thomas, 107 S.W. 
868, 48 Tex.Civ.App. 646; Thompson 
v. Galveston, H. & S. A. Ry. Co., 106 
S.W. 910, 48 Tex.Civ.App. 284; 
veston, ete., R. Co. v. Alberti, 
W. 699, 47 Tex.Civ.App. 32; Chicago, 
ete., R. Co. v. Stillwell, 104 S.W. 1071, 
46 Tex.Civ.App. 647; Nash v. Noble, 
102 S.W. 736, 46 Tex.Civ.App. 369; 
Prewitt v. Southwestern Telegraph & 
Telephone Co., 101 S.W. 812, 46 Tex. 
Civ.App. 123; Bell v. Keays, (Civ. 
App.) 100 S.W. 813; Thompson v. 
Hicks, (Civ.App.) 100 S.W. 357; 
sourl,| Ka é&clwRy. Cox OL wexasy a. 
Harrison, 99 S.W. 124, 44 Tex.Civ. App. 
Fos exas.w ete ne (COn Nee Beal ot bs. 
W. 329, 43 Tex.Civ.App. 588. 


Utah.-—Lochhead vy. Jensen, 129 P. 
347, 42 Utah 99; Swan v. Salt Lake 
& On Ry, Cor lg PeZor 4) Utaheous:; 
First Nat. Bank v. Taylor, 114 P. 529, 
388 Utah 516. 


Vt.—Milligan v. 
139, LOO! Vitw455- 


Wash.—Brown v. Chicago, M. & St. 
PHpRy..Co:, 217, Be L625 aWwWash. 4605 
ae v. Banks, 164 P. 58, 95 Wash. 


W.Va.—Trippett v. Monongahela 
West Penn. Public Service Co., 130 
S.E. 483, 100 W.Va. 319; Britton v. 
South Penn Oil Co., 81 S.E. 525, 73 
W.Va. 792. 


Wis.—Langowski Ve Wisconsin 
Cent.. Ry., Co., 141 N.W. 236; 153 Wis; 
418; Haueter vy. Marty, 137 N.W. 761; 
150 Wis. 490. 


69. U.S.—Guerini Stone Co. v. P. 
J. Carlin Const. Co., 36 S.Ct. 300, 240 
U.S. 264, 60 L.Ed. 636; Montgomery 
Ward & Co. v. Hammer, 38 F.(2d) 
686; Southern Ry. Co. v. Douglas, 
289°) 3255) Alwart. Bros. -Goal-Go. we 
Royal Colliery Co., 234 F. 20, 148 C. 
C.A. 36; Beaver Hill Coal Co. v. Las- 
silla, 176 F. 725, 100 C.C.A. 283; Re- 
public Iron, ete., Co. v. Yanuszka, 166 
FE. 684, 92 G:C.A. 280. 


Ala.—Atlanta Life Ins. Co. v. Can- 
ady, 143 So. 561; Johnson vy. Louis- 
ville & N. R. Co., 127 So. 216, 220 Ala. 
649; Adler v. Miller, 120 So. 158, 218 
Ala. 674; Birmingham Electric Co. v. 
Kirkland, 118 So. 640, 218 Ala. 429; 
Tucker v. Houston, 112 So. 360, 216 
Ala. 43; Mosely v. Verner, 110 So. 
895, 215 Ala. 420; Davis v. Smither- 
man, 96 So. 208, 209 Ala. 244; Clark & 
Barker vy. Eufaula Brick Works, 88 
So. 669, 205 Ala. 545; West v. Sprat- 
ling, 86 So. 32, 204 Ala. 478; Alabama 
Packing Co. v. Smith, 85 So. 19, 203 
Ala. 679; Cable Co. v. Shelby, 81 So. 
818, 203 Ala. 28; Seaboard Air Line 
Ry. Co. v. Pemberton, 79 So. 398, 202 
Ala. 55; Alabama City, G. & A. Ry. 
Co. v. Lee, 76 So. 908, 200 Ala. 550; 
Woodward Iron Co. v. Boswell, 75 So. 
3, 199 Ala. 424; Southern Ry. Co. v. 
Fricks, 71 So. 701, 196 Ala. 61; Bir- 
mingham Ry., Light & Power Co. v. 
Gonzalez, 61 So. 80, 183 Ala. 273, Ann. 
Cas.1916A 548; Hanchey y. Brunson, 
56 So. 971, 175 Ala. 236, Ann.Cas.1914¢C 
804; Alabama Consol. Coal & Iron Co. 
v. Heald, 53 So. 162, 168 Ala. 626; 
Louisville & N. R. Co. v. Smith, 50 
So, 241, 163 Ala. 141; Southern Hard- 
ware & Supply Co. v. Block Bros., 50 
So. 1036, 163 Ala. 81; Alabama City, 
ete, RuCoiv. Bullard, 47:So! 578) 157 
Ala. 618; Birmingham R., ete., Co. 
v. Landrum, 45 So. 198, 153 Ala. 192, 
127 Am.S.R. 25; Woodstock Iron 
Works v. Kline, 48 So. 362, 149 Ala. 
391; Cheek v. Odom, 100 So. 782, 20 
Ala.App. 31; Gulf, M. & N. R. Co. v. 
| Fowler, 96 So. 87, 19 Ala:App. 163: 
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Hines v. Beasley, 88 So. 31, 17 Ala. 
App. 636; Cobb & Marston v. McKen- 
zie, 60 So. 943, 7 Ala.App. 203. 


Ark.—New Home Sewing Mach. Co. 
v. Westmoreland, 38 S.W.(2d) 314, 183 
Ark. 769; Arkansas Brick & Tile Co. 
v. Crabtree, 5) S.W.(2da) 9389, 177 Ark 
195; Missouri Pac. R. Co. v. Bode, 
269 S.W. 361, 168 Ark. 157; Gerard B. 
Lambert Co. v. Rogers, 255 S.W. 1089, 
ode Ark. VoO730 . Lurner Furnishing 
Goods Co. v. Price, 232 S.W. 588, 148 
Ark. 655; Dardanelle Pontoon Bridge 
& Turnpike Co. v. Croom, 129 S.W. 
280, 95 Ark. 284, 30 L.R.A.N.S. 360; 
Southwestern Telegraph & Telephone 
Co. v. Abeles, 126 S.W. 724, 94 Ark. 
254, 140 -Am.S.R. 115, 21 Ann.Cas. 
1006; Dunham v. H. D. Williams Co- 
operage Co., 103 S.W. 386, 83 Ark. 395; 
R. A. Faulkner & Co. v. Cook, 103 S. 
W. 384, 83 Ark. 205; Bagnell Tie, etc., 
Co. v. Goodrich, 102 S.W. 228, 82 Ark. 
547. 


Cal.—Gilmore v. Los Angeles Ry. 
Corporation, 295 P. 41, 211 Cal. 192; 
Gilmore y. Los Angeles Ry. Corpora- 
tion, 290 P. 22 [superseded 295 P. 41, 
211 Cal. 192]; De Gottardi v. Donati, 
99 P. 492, 155 Cal. 109;: Marriner v. 
Dennison, 20 P. 386, 78 Cal. 202; Ab- 
bott v. Cavalli, 300 P. 67, 114 Cal.App. 
379; Ackerman vy. Griggs, 293 P. 115, 
109 Cal.App. 365; Putnam y. Pick- 
wick Stages, Northern Division, 276 
P. 1055, 98 Cal.App. 268; Waxman v. 
Jennings, ome oo fen 2 ‘Cal. App. 671; 
Carbaugh v. White Bus Line, 195 P. 
1066, 51 Cal.App. 1. 


Colo.—Haynie v. Sites, 138 P. 42, 56 
Colo. 115. 


Conn.—Correnti v. Catino, 160 A. 
892, 115 Conn. 213; Schmeiske v. Lau- 
bin, 145 A. 890, 109 Conn. 206; Korn- 
blau vy. MeDermant, 98 A. 587, 90 
Conn. 624, 


D.C.—Bowdler v. Billings-Chapin 
Co., 47 App.D.C. 164; Washington, A. 
& M. V. R. Co. v. Fincham, 40 App. 
DiGs9412. 


-Fla.—Atlantic Coast Line R. Co. v. 
Shouse, 91 So. 90, 83 Fla. 156; Jack- 
sonville Electric Co. v. Sloan, 42 So. 
DAG pepo wlas 201s 


Ga.—Knapp Bros. Mfg. Co. v. Cook, 
155 S.B. 321, 171 Ga. 330; Ashford v. 
Holliday, 149 S.E. 790, 169 Ga. 237; 
Williams v. Fouche, 138 S.E. 580, 164 
Ga. 311; Georgia Cotton Growers’ 
‘Co-op. Ass’n v. Smith, 137 S.E. 233, 
163 Ga. .761; Gambo v. F. M. Dugas & 
Son, 89 S.E. 679, 145 Ga. 614; Hol- 
lomon v. Hopson, 166 S.E. 45, 45 Ga. 
App. 762; Cohen v. Macks, 165 S.E. 
289, 45 Ga.App. 463; Herrington v. 
Herrington, 155 S.E. 51, 42 Ga.App. 
126; Nevil v. Trapnell-Mikell Co., 120 
S.E. 430, 31 Ga.App. 207; Smith v. 
Aultman, 118 S.E. 459, 30 Ga.App. 507; 
Florence v. Byrd, 113 S.E. 227, 28 Ga. 
App. 695; Knight v. Metts, 109 S.E. 
521, 27 Ga.App. 657; City of Macon 
v. Smith, 82 S.E. 162, 14 Ga.App. 703. 


Idaho.—Moreland v. Mason, 260 P. 
1035, 45 Idaho 143. 


Tll.— Schoen v. Wolfson, 263 11l.App. 
414; Baker vy. Ellis, 244 Ill.App. 330; 
Black Diamond Fuel Co. v. Illinois 
Fuel & Phosphate Co., 219 Ill.App. 
150; Boyd v. Schnell, 209 I1l.App. 
187; Siegert v. Public Service Co. of 
Northern Illinois, 208 Ill.App. 551; 
Raxworthy vy. Heisen, 191 Ill-App. 457 
{aff 113 N.E. 699, 274 Ill. 398]; Amer- 
ican Home Circle v. Schneider, 134 
Ill.App. 600; Springfield Electric 
Light, etc., Co. v. Mott, 120 JIll.App. 
OOF 


ind—@leveland, Cs, C. drot. dae Ry. 
Co. v. Christie, 100 N.E. 299, 178 Ind. 
691; Chesapeake & O. Ry Go. of In- 
diana v. Perry, 118 N.E. Avy 66 Ind. 
App. 532; New York, C. & St. iveeles 
Co. V. Ault, 102 N.E. 988, 56 Ind.App. 
293; AXtna L. Ins. Co. v. Bockting, 79 
N.E. 524, 39 Ind.App. 586. 
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Iowa.—Ryan v. Shirk, 224 N.W. 824, 
207 Iowa 1327; Powers v. Iowa Glue 
Co., 168 N.W. 326, 1838 Iowa 1082; 
Tullis v. H. S. Chase & Co., 144 N.W. 
17, 162 Iowa 264; Sheeler v. Porter 
Hardware Co., 142 N.W. 1019, 162 
Iowa 6; Vernon v. Iowa State Travel- 
ing Men’s Ass’n, 188 N.W. 696, 158 
Iowa 597. 


Kan.—Hines vy. Roberts Bros., 232 
P. 1050, 117 Kan. 589; Angell v. Chi- 
cago, Fs Le& sP. Ry.. Co. (156 -Prive3, 
97 Kan. 688 [reh den 157 P. 1196, 98 
Kan. 268]. 


Ky.—Gargotto v. Isenberg, 51 S.W, 
(2a) 443, 244 Ky. 493; Louisville & 
N. R. Co. v. Whittle’s Adm’ rs, 287 S. 
W. 894, 216 Ky. 314; Louisville & N. 
R. Co. v. O’F lynn, 381 S.W. 174, 213 
Ky. 346; Smith v. Paducah Traction 
Co., 200 S.W. 460, 179 Ky. 322; Turn- 
er & Frazer v. Frazier, 163 S.W. 245, 
157 Ky. 388; Chesapeake & O. Ry. Co. 
v. Vaughn, 115 S.W. 217; Spinks v. 
Turley, 103 S.W. 321, 31 Ky.L. 676; 
Kirk v. Louisville R. Co., 98 S.W. 293, 
30 Ky.L. 325; Henderson Hominy Mill 
Co. v. Watkins, 15 Ky.L. 301. 


Md.—Firor v. Taylor, 81 A. 389, 116 
Md. 69. 


Mass.—Arnold & Sears v. Bazirgan, 
175 N.E. 483, 275 Mass. 207; Du- 
charme v. Coe Motors, 175 N.E. 168, 
275 Mass. 69; Dalton-Ingersoll Mfg. 
Co. v. Green, 116 N.E. 230, 227 Mass. 
120; Winslow v. New England Co-op. 
Soc., 114 N.E. 748, 225 Mass. 576; 
C. ,H. Eden Co. v. Henry Krey Co., 108 
N.E. 909, 221 Mass. 62; Letchworth 
v. Boston & M. R. 1R5 108 N.E. 500, 220 
Mass. 560; Glass v. Hazen Confec- 
tionery Co., 97 N.E. 627, 211 Mass. 99; 
Lury v. New York, N. H. & H. R. R., 
91 N.B. 1018, 205 Mass. 540; McManus 
v. Thing, 88 N.E. 442, 202 Mass, 11. 


Mich.—Rourke v. Roche, 192 N.W. 
619, 222 Mich. 293; McKenzie v. De- 
troit; J-owoC. Ry.) Co.,- 161) N. W290; 
195 Mich. 218. 


Mo.—Wack v. F. E. Schoenberg 
Mfg. Co., 53 S.W.(2d) 28; Warren v. 
Giudici, 50 S.W.(2d) 634; Grubbs v. 
Kansas City Public Service Co., 45 
S.W.(2d) 71; Hamilton v. Standard 
Oil Co. of Indiana, 19 S.W.(2d) 679, 
823 Mo. 531; Morley v. Prendiville, 
295 S.W. 563, 316 Mo. 1094; Gould 
Vie ChHICALOn B. secre. CO. 1200) Savy 4 
135, 315 Mo. 713; Dietzman v. St. Lou- 
is Screw Co., 354 S.W. 59, 300 Mo. 
196; Looff v. Kansas City "Rys. Cor 
246 S.W. 578; Aronovitz v. Arky, 219 
S.W. 620; Hoyt v. Kansas City Stock- 
yards of Missouri, 188 S.W. 106; Mer- 
rett-v. Poulter, 9 S.W. 586; 96° Mo. 
237; Leabo v. Goode, 67 Mo. 126; 
Wentzel v. Lake Lotawana Develop- 
ment’ Co., (App.) 48 S.W.(2d) 185; 
Shouse v. Dubinsky, (App.) 38 S.W. 
(2d) 5380; Spears v. Carter, 24 S.W. 
(2a) 717, 224 Mo.App. 726; American 
Paper Products Co. v. Morton Salt 
Co., (App.) 279 S.W.-761; Barton v. 
Dowis, (App.) 276 S.W. 1047 [transf 
to Sup. Ct. 285 S.W. 988]; Tabor v. 
Kansas City Bolt & Nut Co., (App.) | 
274 S.W. 911; McNairy v. Pulitzer 
Pub. Co., (App.) 274 S.W. 849; Stubbs 
v. American Press, (App.) 254 S.W. 
105 [cert quashed 256 S.W. 1049]; 
O’Sullivan v. Kansas City Rys. Co., | 
(App.) 237 S.W. 843; Beckner v. Kan- 
sas City Rys. Co., (App.) 232 S.W. 
745; Lester v. United Rys. Co. of St. 
Louis, (App.) 219 S.W. 666; Gibson 
v. City, of St. Joseph, (App..) 216 S.W. 
50; Dignum v. Weaver, (App.) 204 
S.W. 566; Holdaway v. Lusk, (App.) 
194 S.W. 891; Bauer v. Weber Im- 
plement Co., 129 S.W. 59, 148 Mo.App. 
652; Lewis v. Wabash R. Co., 121 S. 
W. 1090, 142 Mo.App. 585; Chicago, 
P. & St. L. Ry. Co. v. Bay Shore Lum- 
ber Co., 119 S.W. 973, 140 Mo.App. 
5a; ),bond.v.. Sanford, 114 S..W.. 570, 
134 Mo.App. 477; Atchison v. St. Jo- 
seph, 113 S.W. 679, 1383 Mo.App. 563; 
Zalotuchin v. Metropolitan St. R. Co., 
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106 S.W. 548, 127 Mo.App. 577; Brown 
v. St. Louis, ete., R. Co., 106 3. W. 83, 
127 Mo.App. 499, 


Mont.—Burns v. Eminger, 276 P. 
437, 84 Mont. 397; Baldwin v. Silver, 
193 P. 750, 58 Mont. 495; Wallace v. 
Chicag on Mi, Serie Sa Va COs tates 
955, 52 Mont. 345; Doichinoff v. Chi- 
cago, M.& S. P.’Ry. Co., 154 P. 924, 51 
Mont. 582; Smith v. Barnes, 149 P. 
963, 51 Mont. 202, Ann.Cas.1917D 330; 
Killeen v. Barnes-King Development 
Co. 127 PB. 89546 Monet. 212. 


Neb.—Cornell v. Haight, 127 N.W. 
901, 87 Neb. 508; Webster v. O’Shee, 
14 N.W. 164, 13 Neb. 428. 


N.J.—Illis v. Oberle, 147 A. 461, 106 
N.J.Law 244; Doryk v. Perth Amboy 
es Co., 139 A. 419, 104 N.J.Law 


N.C.—Bell v. Smith, 87 S.E. 987, 
171 N.C. 116; McNeill v. Atlantic 
Coast Line R. Co., 83 S.E. 704, 167 
N.C. 390; Roberts v. Baldwin, 71 S.E. 
319, 155 N.C. 276; Martin v. Knight, 
61 S.BE. 447, 147 N.C. 564; McElwee 
v. W. T. Blackwell & Co., 82 N.C. 345. 


N.D.—Schwabel v. First Nat. Bank, 
208 N.W. 236, 53 N.D. 904 

Ohio.—Long v. Taplin-Rice-Clerkin 
Co., 1177) NGES 55; °38- .OhioApp., 5463 
Roush v. Patton, 165 N.E. 363, 30 
OhioApp. 328 [dism in error 166 N.E. 
203, 119 OhioSt. 658]; Rogers v. Zieg- 
ler, 152 N.E. 781, 21 .,OhioApp, 186; 
Oskamp v. Oskamp, 152 N.E. 208, 20 
OhioApp. 349; Leonard, Crosset & 
Riley v. P. Weidner & Co., 14 Ohio 
App. 421; Rader v. Basch, 18 OhioCir. 
Ct.N.S. 23; Osseforth v. Cincinnati 
Traction» 7Coz, 7-9) ;OhroNzP-NeS:_ 3605 
Bader v. Columbus, etc;, Lracts-Co:; 
5 OhioN.P.N.S. 495. 


Okl.—Missouri, O. & G. Ry. Co. v. 
‘Miller, 145 P. 367, 45 Okl. 173. 


Or.—-Kirkley v. Portland Electric 
Power Co, 298) bs) 2375 (1e6e Ores 4one 
Tooley v. Spokane, Portland & Seat- 
tle Transp. Co., 285 P. 261, 132 Or. 328 
Davis v. Bush & Lane Piano Co., 265 
Ps 41724 -Onrt 585.5" WS tanhiel diary: 
Fletcher, 236 P. 258, 114 Or. 531; Hod- 
son-Feenaughty Co. v. Coast Culvert 
'& Flume Co., 178 P. 382, 179 P. 560, 91 
Or. 630; Burdick v. ‘Tum-A-Lum 
\Lumber Co., 179 P., 245, 91 Or. 417; 
‘Davidson v.. Madden, 173 P. 320, 89 


Or. 209; Adams. v. Portland Ry., 
‘Light & Power Co., 171 P. 219, 87 Or. 
602, L.R.A.1918D 26; Benson v. 


Johnson, 167 P1014, 85 Or. 677; De- 
lovage v. Old Oregon Creamery Co., 
VLA > oP 892,161 49) Pe 3i 7 6 Ores oOe 
‘Zanello v. Smith & -Watson Iron 
Works, 124 P. 660, 62 Or. 213. 


S.C.—Hopkinson v. Mason & Hang- 
er Contracting Co., 103 S.B. 534, 114 
‘S.C. 297; Heyward v. Christensen, 61 
'S.E. 399, 80 S.C. 146; Bolton v. West- 
ern Union Tel. Cor 57 SE. 543, 76 S. 
\C. 529; Richey v. Southern R. Cos 
48 S.E. 285, 69°°S:.€.) 3872" Gong v. 
‘Hunter, 36 S.B. 579, 58 SoG. 152. 


S.D.—Aaker v. Quissell, 244 NW. 
889; Tuthill v. Sherman, 165 N.W. 4, 
39 S.D. 464; Comeau v. Hurley, 123 
N.W. 715, 24 S\D. 275: 


Tenn.—Fletcher vy. Louisville, ete., 
R. Co., 49 S.W. 739,102 Tenn. 1. 


Tex. Mathis: v. Wherry, (Civ. App.) 
45 S.W.(2d) 700; Southwestern Inv. 
‘Co. v. Green, (Civ. App.) 19 S.W.(2a) 
102; J. B. Colt Co. v. Wheeler, (Civ. 
App.) 12 S:W.(2d) 1102; Wood vy. Gal- 
laher, » (CivzApp:)) att 'S.W.(2a) 559; 
Texas & P. Ry. Co. v. Moore, (Cty. 
App.) 7 s.w. (2a) 902; City of 
.Brownsville v. Crixell, (Chupa 275 
'S.W. 480; St. Louis Southwestern 
Ry: Cot ‘of Texas v. Robinson, (Civ, 
'App.) 274 S.W. 263 ‘[rev (Commun. 
App.) 285 S.W. 269, 46 A.L.R. 1507]; 
‘Northern Texas Traction Co. v. Mar- 
(tin, (Civ.App.) 224 S.W. 319; Texas 
& Pacific Coal Co. v. Ervin, (Civ. App.). 
212 S.W. 234; Panhandle & S. F. Ry. 
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no. misstatements of the law therein.7° 
erroneous 
therefor are properly refused where the issue on 
which they are based is raised by a pleading which 
has been eliminated from the case,’+ or where the 
issue is Immaterial,’? irrelevant,’? incidental,”* or 


tions given are held 


Co. v. Korneray, (Civ.App.) 206 


708 [rev (C°mmn.App.) 227 S.W 
1100]; St. Louis Union Trust Co. v. 
Harbaugh, (Civ.App.) 205 S.W. 496; 


San Antonio, U. & G. R. Co. v. Daw- 
son, (Civ.App.) 201 ‘S.W. 247% St. 
Louis Scuthwestern Ry. Co. of Tex- 
as v. McCalister, (Civ.App.) 198 S.W. 
1082; West Lumber Co. v. Cc. R. Cum- 
mings Export Co., (Civ.App.) 196 S. 
W. 546; Kansas City, M. & O. Ry. Co. 
of Texas v. Starr, (Civ.App.) 194 S. 
W. 637: Sharp v. Morgan, (Civ.App.) 
192 S.W.,.599; Kirby Lumber Co. v. 
Bratcher, (Civ.App.) 191 S.W. 700; Ty- 
ler Box & Lumber Mfg. Co. v.. City 
Nat. Bonk of Paris, (Civ.App.) 185 8S. 
Wirsb2 i Petty.av.. City. of San-.An- 
tonio, (Civ.App.) 181 S.W. 224; San 
Antonio & A. P. Ry. Co. v. Littleton, 
(Civ.App.) 180 S.W. 1194; Bankers’ 
Trust Co. of Amarillo vy. Cooper, Mer- 
rill & Lumpkin, (Civ.App.) 179 S.W. 
541; Bennett v. Foster, (Civ.App.) 161 
S.W. 1078; Missouri, K. & T. Ry. Co. 
of Texas v. Hendricks, (Civ.App.) 160 
S.W. 1158; St. Louis Southwestern 
Ry. Co. of Texas v. Tarver, (Civ.App.) 


150 S.W. 958; Cartwright v. La Brie, 
(Civ.App.) 144 S.W. 725; St. Louis 
Southwestern Ry. Co. of Texas v. 


Pool, 
souri, 
Hawley, 


(Civ.App:) 135 S.W. 641; Mis- 
Kee sD eRiy sa GCosof | Texas’ vi. 
123° S.W.-° 726, -58 9 Dex.Civ. 
App. 143; Pullman Co. v. Hoyle, 115 
S.W. 315, 52 Tex.Civ.App. 534; Ford- 
tran v. Stowers. 113 S.W. 631, 52 Tex. 
Civ.App. 226; San Antonio Light Pub. 
Go. vy. lewy.. 113 S.W.. 574, 52..Tex.Civ. 
App. 22; B3ll v. Keays, (Civ.App.) 
100 S.W. 813; Smith v. F. W. Heit- 
man Co., 98 S.W. 1074, 44 Tex.Civ.App. 
358. 4 

Vt.—-Douglass & Varnum v. Village 
of Morrisville, 95 A. 810, 89 Vt. 393; 
Los°sso v. Jones Bros: Co., 93 A. 266, 
88 Vt. 526. ‘ 

Va.—Altavista Cotton Mills  v. 
Lane, 112 S.E. 637, 133 Va. 1: Virgin- 
ia Tale. & Soapstone Co. v. Hurkamp, 
98 S.E. 681, 124 Va. 721; Norfolk 
Southern R. Co..v. Crocker, 84 S.E. 
681, 117 =Vaz 7327. 


Wash.—McKinney v. City of Seat- 
tle, 245 P.. 913, 1389 Wash. 148: Bruenn 
v. North Yakima School Dist. No. 7, 
Yakima County, 172 P. 569. 101 Wash. 
374; Lo.eland vy. Jenkins-Boys Co., 95 
P. 490, 49 Wash. 369. 

iW.Va.—Lively v. Virginian Ry. Co., 
140 S.E. 51, 104 W.Va. 335; Jenkins 
v. Chesapeake, ete., R. Co., 57 S.B. 48, 
61 W.Va. 597, 49 L.R.A.N.S. 1166, 11 
Ann.Cas. 967. 

Wis.—Guillaume v. Wisconsin-Min- 
nesota Light & Power Co., 155 N.W. 
143, 161 Wis. 636; Belstner v.. Town 
of Summit, 147 N.W. 1072, 157 Wis. 
556; Ryan v. Oshkosh Gaslight Co., 
120 N.W. 264, 138 Wis. 466. 


70. U.S.—Pulver v. Union Iny. Co., 
279 F. 699. 

Ala.—Birmingham Ry., Light & 
Power Co. v. Anderson, 50 So. 1021, 
163 Ala. 72. ; 


Ark.—American Standard “Jewelry 
Co, yoke. J. HAN & Son, a17. SOW: 7st" 
90° Ark. 78. ; 

Ind.—Welch v. Page, 154 N.E. 24, 
85 Ind.App. 301. 

Okl.—Thompson vy. Mitchell, 300 P. 
697, 150 Okl. 104. 

Tex.—Consumers’ 


Lignite Co. v,. 


S.W. | Grant, (Civ.App.) 181 S.W. 202. 


TRIAL 


Instruc- 


and requests 


W.Va.—Johnson v. Hawkins, 157 


S.E. 412, 110 W.Va. 199. 


71. See cases infra this note. 
[a] Instructions on eliminated is- 
sues held orronesus.—Macher _ v. 


Farmers’ & Ginners’ Cotton Oii Co., 
84 So. 845, 203 Ala. 601; McWhorter 
v. O'Neal, 51 S.B. 288, 123 Ga. 247; 
Dolan v. Jean, 35 Iowa 413; Cobe v. 
Coughlin Hardware Co., 112 P. 115, 
So LKcamnian ie 2 sr oslae Wee Eee eIN Ge Seen een; 
Chesapeake & O. Ry. Co. v. Clifton, 
355.5.Wes (20) 8845" 237 (Ky. 5195 > Pura 
dom y. Brusseis, 66 S.W. 22, 23 Ky.L. 
1796; Wallace v. F. Burkhart Mtg. 
Co., 3 S.-W. (2d) 387, 319: Mo. 52; Un- 
terlachner: v. Wells, (Mo.) 278 S.W. 
79; Campbell v. St. Louis Public 
Service Co., (Mo.App.) 35 S.W.(2d) 


49; Gray v. Chicago, St. P., M. &.O. 
R. Co.; 134. N.W.. 961, 90) Neb... 795; 
Zeppitella v. Cappeliino, 199 -N.Y.S. 


273; Leland vy. Chamberlin, 120 S.W. 
1040, 56 Tex.Civ.App. 256. 

[b] Requests on eliminated issues 
properly reiused.—Toiedo, St. L. & W. 
R, Co. v. Kountz, 168 F. 832, 94 C.C.A. 
244; Langley Bus Co. v. Messer, 133 
So. 287, 222 Ala. 533; Wright-Nave 
Contracting Co. v. Alabama Fuel & 
Trony Cos, 9997 So. 4285 > 21 SAle, & Sor 
Southern Ry. Co. v. Hall, 96 So. 73, 
209 Ala. 237; American Ry. Express 
Co. v. Compton, 87 So. 810, 205 Ala. 
298; Southern Ry. Co. v. Bynum, 69 
So. 820, 194 Ala. 190; Alabama Great 
Southern R. Co. v. Russey, 67 So. 
445, 190 Ala. 239; Alabama’ Great 
Southe:n R. Co. v. McFarlin, 56 So. 
989, 174 Ala. 687; Railway Express 
Agency v. H. Rouw Co., (Ark.) 62'S. 
W.(2d) 624; Ellis v. Jones, (Cal. 
App.) 8 P.(Zd) 933; Arkansas Valley 
Bank y. Esser, 224 P. 227, 75 Colo. 
110; Sizer v. City of Waterbury, 154 
A. 639, 113 Conn, 145; Johnson Coun- 
ty Sav. Bank v. Walker. 72 A. 579, 82 
Conn.\.24; Smith v. Farr; 157 N.EB. 
11d, PS8s NB, 492. 88) Ind-App. 23:73 
Dronenburg v. Harris, 71 A. 81, 108 
Md. 597; Loza vy. Osmola, .(Mass.) 
181) NB 1255. “Phillips Vi7,Hast. St. 
Louis & 8S. R. Co., (Mo.) 226 S.W. 833; 
Hoyt v. Kansas City Stockyards of 
Missouri, (Mo.) 188 S.W. 106; State 
ex rel. Sappington v. American Sure- 
ty Co. of New York, (Mo.App.) 41 S. 
W,(2d) 966; Castens v. Fraternal Aid 
Union, (Mo.App.) 255 S.W. 966; New- 
ton v. Harvey, (Mo.App.) 202 S.W. 
249; Jackson v. Southwest Missouri 
R,,.Co.5 LOG sS.Ws 1005, 11. Mo.App: 
430. fafi 189. S.We 881]3 ~— Norton. Vv. 
Great Northern Ry. Co., 254 P. 165, 
78 Mont. 273; Ford v. Drake, 127 P. 
1019, 46 Mont. 314; Montgomery v. 
Lewis, 122 (S.Ey 374,187, NC. 577s 
Tilghman v. Seaboard Air Line R. Co., 
83 S.E. 315, 167 N.C. 163 [rey 35 S.Ct. 
658, 237 U.S. 499, 59 L.Ed. 1069]; Lib- 
erty Highway Co. v. Mastin, 170 N.E. 
604, 84 Ohio App. 183; Banner’ v. 
thomas, (‘ex.Civ.App.) 159 S.W. 102; 
Gulf, ete., R. Co. v. Warner, 54 S.W. 
1064, 22 Tex.Civ.App. 167; Webster 
v. Canadian Pac. Ry. Co., 156 A. 524, 
108 Vt. 460; Norfolk & P. Belt Line 
R.. Co. y. White, 129 S.E. 339, 143 Va. 
875; Libbee v. Handy, 1 P.(2d) 312, 
163 Wash. 410. 


72. See cases infra this note. 
[a] Instructions on immaterial is- 


-|) sues held erroneous.—Smith vy. Gra- 


ham, 164 P. 354, 30 Idaho 132; Allan 
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not in existence, as where the facts are not in dis- 
pute,?® or where the issue is raised by an allegation 
in the pleading which is a mere conclusion of the 
pleader,?® or under which no recovery can be had** 
or defense made,7® or the allegations of which have 
been misstated by the court.’® 


v. Wescott, 98 A. 630, 115 Me. 180; 
Krodinger vy. Citizens’ Bank of Ma- 
plewood, (Mo.App.-) 300 S.W. 311. 


{b] Requests on immaterial issues 
properly refused.—Lerette v. Direc- 
tor General of Railroads, 137 N.E. 811, 
306 Ill. 348 [aff 225 Ill.App. 93]; York 
v. Parker, 84 A. 939, 109 Me. 414; 
Ft. Worth & D. C. Ry. Co. v. Caruth- 
ers;) 0 (Lex. Civ. App! S1bteS Ws 2383 
Southwestern Telegraph & Telephone 
Co. v. State, (Civ.App.) 150 S.W. 604 
(aff 109 Tex. 337, 207 S.W. 308}. 

73. See cases infra this note. 

[a]: Instructions cn irrelevant is- 
sues held erronoous.—Duratron Prod- 
ucts Corporation v. Philip Freeman 
Co., 225 N.Y S. 663, 131 Misc. 50. 


[b] Requests on irreisvant issues 
preperly refused.—Republic Iron & 
Steel Co. v. Yanuszka, 166 F. 684, 92 
C.C.A. 280; Conner v. Ray, 70 So. 130, 
195 Ala. 170; Flanders v. Monroe, 154 
N W. 586, 172 Iowa 347: Grace v. Min- 
neapolis_& St. L. R. Co., 133 N.W: 
672, 153 Iowa 418; Marciniak v. Walz, 
132 N.E. 33, 239 Mass. 2593; Wood- 
ward v. Harden, 102 N.J.Law 31, 131 
A. 62; Kansas City, M. & O. Ry. Co. 
of Texas v. Corn, (Tex.Civ.App.) 186 
S.W. 807. 


74 See case infra this note. 


{a} TIastructicns on incidental is- 
sues heli erroneous.—Fear v. First 
Nat. Bank, 119 P. 539, 86 Kan. 140. 


75. See cases infra this note. 


[a] Requests on matters alleged 
in pleadings not in dispute properly 
rufused.—Bates v. Flowers, 124 So. 
661, 220 Ala. 205; Southern Ry. Co. 
v. Weidenbrenner, 109 N.E. 926, 61 
Ind App. 314; Dimond v. Peace River 
Land & Development Co., 165 N.W. 
1032, 182 Iowa 400; Wade v. Empire 
Dist. Electric Co., 158 P. 28, 1110, 98 
Kan. 366; Galveston, H. & S. A. Ry. 
ey eres (Tex.Civ.App.) 170 8. 

. ov. 


76. See case infra this note. 


[a] TIastructicns cn mere conclu- 
sions of pleader held erroneous.—An- 
drew v. Oregon-Washingion R. & Nav. 
Con WES jek ed,. JOMOreo tl. 


77. See cases infra this note. 


{a] Instructions on issues raised 
by pleading uader which no recovery 
com be had held err \weous.—Miller y. 
Chicago Rys. Co., 224 Ill.App. 468. 


{b] Requests on issues raised by 
pleading under which no recovery 
can bo had propersy. refused.—Pecos 
& N. T. Ry. Co. v. Thompson, (Civ. 
App.) 140 S.W. 1148 [rev 167 S.W. 801, 
106 Tex. 456]. 


78. See cases infra this note. 


[a] Instructions om issues raised 
bv plea not stating defense held er- 
roneous.— Williamson v. Aberdeen Au- 
tomobile & Supply Co., 155 N.W. 2, 
36 S.D. 387. 


[b] Requests on issues raised by 
plea not stating defense properly re. 
iused.—Alabama Great Southern R. 
Co. v. Hanbury, 49 So. 467, 161 Ala. 
358; Western Union Telegraph Co. v. 
Benson, 48 So. 712, 159 Ala. 254, 


79. See cases infra this note. 


[a] Instructions on issues raised 
by pleadings misstated by court held 
erroncous.—Madden v. Condon Nat. 
Bank, 149 P. 80, 76 Or. 363 


For later cases, developments and changes in the 1aw see Annotations, same title and section number, 
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Instructions held proper, as being confined to the 
issues, are found in cases on sales of goods*® or 
lands,*? leases,’* notes,8* insurance, including fidel- 
actions for compensation by at- 
and employees generally ;** 
actions by or against banks;*® actions to enforce 
actions to recover damages for 
injuries by railroads to passengers,?4 employees, oe 
and at railroad erossings to drivers of teams;?* for 
injuries by street railway cars to passengers,®* 


ity®* and fire;85 


torneys,®® brokers,§? 


vendors’ liens ;90 


[b] Requests on issues raised by 
pl-adings miss‘ated by court prop- 
elly refused. —Hwton v. McCracken, 
64 So. 17 , 9 Ala. App. 619. 


£0. ae v. Kingsley, 227 F. 933 
[aff 241 F. 466]; Hart v. Horine, (Mo. 
App.) 34 S.W. (24) 524; City of Cle- 
burne v. Gutta Percha & Rubber Mfg. 
Co, (hex. Civ, App.) .l27 S.we W072, 


81. Palmer v. Bratager, 172 N.W. 
507, 41 SD. 649. 


€2. Kratz v. Rally, (Mo.App.) 47 
S.W.(2d) 221; Pheonix Land & Im- 
provement Co. v. Baden, (Mo.App.) 
188 S.W. 924. 


83. Biggs v. Carter, 161 N.W. 322, 
179 Iowa 284; Waukee Sav. Bank v. 
Jones, 159 N.W. 691, 179 Iowa 261; 
Stretch v. Stretch, 158 N.W. 185, 191 
Mich. 416; Baird v. Salnave, 140 N. 
W. 650, 174 Mich. 409. 


84. Goffe v. National Surety Co., 
9 S.W.(2d) 929, 321 Mo. 140. 


85. Young v. Queen Ins. Co. of 
America, (Mo.App.) 201 S.W. 940: 
Leader Realty Co. v. Markham, 143 
S.W. 1104, 163 Mo.App. 314. 

&6. Youngerman v. Pugh, (Iowa) 
125 N.W. 321; Missouri, K. & T. Ry. 
Co. of Texas v. Wood, (Tex.Civ.App.) 
152 S.W. 487; Brennan v. Healy, 145 
N.W. 641, 157 Wis. 37. 

7. Johnson v. Buckley, 163 N.W. 
342, 180 Iowa 439; Levy v. Dunken 
Realty Co., (Tex Civ.-App.) 179 S.W. 
679 [den reh (Civ.App.) 178 S.W. 984]. 


em. Yaus v. Shawmutt Egg Co., 213 
N.W. 230, 204 Iowa 426; Todden v. 
Stephenson, (Iowa) 169 N.W. 34; 


Corman Co. v. L. A. Young Industries, 
204 N.W. 746, 231 Mich. 628; Waddell 
& Son v. Kansas City Rys. Co., 247 
S.W. 427, 213 Mo.App. 124; O’Connor 
v. St. Louis American League Base- 
ball Co., 181 S.W. 1167, 193 Mo.App. 
167; Red Mineral Springs Develop- 
ment Co. v. Davis, (Tex.Civ.App.) 164 
S.W. 427. 

89. Allen v. People’s State Bank, 
171 P. 638. 102 Kan. 592; Brigance v. 
nants of ‘Cooter, (Mo.App.) 200 S.W. 
668. 

90. Baldwin v. Drew, (Tex.Civ. 
App.) 195 S.W. 6386 [rev (Commun. 
App.) 244 S.W. 987]. 

91. Stadler v. Pacific Electric Ry. 
Co., 138 P. 948, 23 Cal.App. 571; Louis- 
ville & N. R. Co. v. Gaines, 153 S.W. 
216, 152 Ky. 255; Rooker v. Deering 
Southwestern Ry. Co., 226 S.W. 69, 
206 Mo.App. 79. 


$2. Vessel y. Seaboard Air Line 
Ry. Co., 62 So. 180, 182 Ala. 589; Van- 
dalia R. Co. v.. Holland, 108 N.E. 580, 
183 Ind. 438; Olthoff v. Great North- 
ern Ry. Co., 160 N.W. 206, 135 Minn. 
qo international “& Ga IN oR. Co. Vv. 
White, (Tex.Civ.App.) 120 S.W. 958 
{mod 131 S.W. 811, 103 Tex. 567]. 


93. Colorado & S. Ry. Co. v. Lau- 
tere gt Ps 13, 21) Colo. App. d01. 


94. O’Brien v. Birmingham Ry., 
Light & Power Co., 72 So. 343, 197 
Ala. 97; Louisville & S. L Traction 
Co. v. Korbé, 93 N.E. 5, 94 N.E. 488, 
175 Ind. 450; Baldwin v. Kansas City 
Rys. Co., (Mo.App.) 214 S.W. 274 
Fischbach v. Dunham, (Mo.App.) 203 
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S.W. 217; Schwanenfeldt v. Metropol- 
itan St. Ry. Co., 174 S.W. 148, 187 Mo. 
App. 588; Johnson v. Metropolitan St. 
Ry. Co., 164 S.W. 128, 177 Mo.App. 
298; Shawnee-Tecumseh Traction Co. 
v. Newcome, 158 P. 1193, 59 Okl. 271. 

$5. 
ae v. Brown, 143 N.E. 609, 81 Ind.App. 


Iowa. — Hutchinson Purity Ice 
Cream Co. v. Des Moines City Ry. Co., 
154 N.W. 890, 172 lowa 527. 


Mich.—Westover vy. Grand Rapids 
Ry. Co., 147 N.W. 630, 180 Mich. 373. 


Mo. —Treadway v. United Rys. Co. 
of St. Louis, 282 S.W. 441; Harring- 
ton v. Kansas City Rys. Co., (App.) 
217 S.W. 879; Bruening v. Metropoli- 
tan St. Ry. Co., 168 S.W. 248, 180 Mo. 
App. 434. 


Tex.—Texas Electric Ry. Co. 
Crump, (Civ.App.) 212 S.W. 827. 

96. Phillips v. East St. Louis & S. 
R. Co., (Mo.) 226 S.W. 863; Anderson 
Ve Mussou a Sta Ry.) COn L671 ds) ooh. 
54 Mont. 83. 


Vv. 


97. Yellow Cab Co. v. Echols, 121 
S.E. 247, 31 Ga.App. 493; Dumphy v. 
Thompson, 1380 A. 639, N.J.Misc. 
1086. 

98. Wiley v. Young, 174 P. 316, 
178 Cal. 681. 

99.~- Ainslie v. Biggs, 211 Ill.App. 


463; Osberg v. Cudahy Packing Co., 
198 Ill.App. 551; Thomas v. Wells, 
(Mo.App.) 267 S.W. 46; Pollinger v. 
Messerschmidt, (Mo.App.) 260 S.W. 
804; Selinger v. Cromer, (Mo.App.) 
208 S.W. 871; Ottofy v. Mississippi 
Valley Trust Co., 196 S.W. 428, 197 
Mo.App. 473; Vanneman v. Walker 
Laundry Co., 150 S.W. 1128, 166 Mo. 
App. 685. 


1. Cal.—Nolen v. F. O. Pca aa 
Co., 166 P. 346, 175 Cal. 46 


Colo.—National Fuel aa v. Green, 
Pt5re.. C09, 50 Colo. 307. 


Conn.—Alexander vy. R. A. Sher- 
oan Sons Co., 85 A. 514, 86 Conn. 


Ind.—W. McMillen & Son v. Hall, 
109 N.E. 424, 59 Ind.App. 545. 


Ky.—Coral Ridge Clay Products Co. 
v. Collins, 205 S.W. 958, 181 Ky. 818. 


Miss.—Newton Oil Mill v. Spencer, 
So. 605, 116 Mass, 568. 


Mo.—Brackett v. James’ Black 
Masonry & Contracting Co., 32 S.W. 
(2d) 288, 326 Mo. 387; Martin v. 
Kline Apparel Co., 249 S.W. 965; 
Braden y. Friederichsen Floor & Wall 
Tile Co., 15 S.W.(2d) 923, 223 Mo.App. 
700; Crowley v. American Car & 
Foundry Co., (App:) 279 S.W. 212; 
Heckfuss v. American Packing Co., 
(App.) 224 S.W. 99 [cert quashed 230 
S.W. 642, 287 Mo. 697]; Brasel v. W. 
T, Letts Box & Cooperage Co., (App.) 
220 S.W. 984; Green v. Standard Oil 
Co. of Indiana, (App.) 199 S.W. 746; 
Puckett v. Haynes, (App.) 187 S.W. 
91; Goode v. Central Coal & Coke Co., 
(App.) 186 S.W. 1122 [quashed 195 
S.W. 722]. 

Nev.—Cutler v. Pittsburg . Silver 
Peak Gold Mining Co., 116 P. 418, 34 
Nev. 45. 


ree 


Ind.—Chicago, S. B. & N. I. Ry~ 


463; 
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automobilists,9®> and pedestrians;°® for injuries by 
automobilists to motorists,97 motoreyclists,°® 
pedestrians ;°® for, injuries by employers generally 
to their employees,t or by municipalities to trayv- 
elers on their streets ;? 
trespass,* damages to land® or other property ;° 
actions involving particular issues connected with 
the cancellation of a deed,” title to land,® fraud,® 
elements!® and amount of damages.*? 


Instructions held erroneous, as being not confined 


and 


actions for malpractice,® 


Pa.—Fredd v. C. S. Garrett & Son 
Co., 87 A. 301, 240 Pa. 17. 

Tex.—City of Greenville*v. Branch, 
(Civ.App.) 152 S.W. 478. 

2. City of Macon v. Smith, 82 S.E. 
162, 14 Ga.App. 703; Kansier v. City 
of Billings, 184 P. 630, 56 Mont. 250; 
MacDermid v. City.of Seattle, 160 P. 
290, -93. Wash, 167. 


8. Evans v. Roberts, 154 N.W. 923, 
172 Iowa 653; Baer v. Chowning, 161 
N.W. 144, 135 Minn. 453; Williams v. 
Wurdemann, 128 P. 639, 71 Wash. 390. 


4 Matheson:v. American Tele- 
pEene & Telegraph Co., 135 S.E. 306, 
138%. S:C. 7227. 


* Murphy v. St. Louis-San Fran- 


cisco; Rs.) Co. '226 «SeWe 268.7) 205 Mot 
App. 682; Slater v. Price, 80 SEH. 372, 
96 S.C. 245; Southworth v. City of 


Seattle, 259 P. 26, 145 Wash. 138. 


6. Ind.—Michigan Cent. R. Co. v. 
Farrell, 99 N.E. 1026, 52 Ind.App. 603. 


Ky.—Louisville & N. R. Co. v. Gutt- 
man, 146 S.W. 731, 148 Ky. 235. 


Mo.—Herod v. St. Louis-San aris 
cisco Ry. Co., (App.) 299 S.W. 74; 
Lale v. Laughlin, (App.) 203 S.W. 244; 


Bowles v. Quincy, O. & K. C. R. Co., 
cApp.) MS 7 Sai Los We ricer valence 
otis, TMs & Ss Ry. Co. sa 0G sey 


925, 185 Mo.App. 432; Little v. Butler 
County Ri jiCor, 6220 S.w. 695, 139 Mo. 
App. 50. 

N.J.—Bishop v. Cadman, 159 A. 536, 
10 N.J.Mise. 454. 


Or.—Michellod v. Oregon-Washing- 


pes R. & Nav. Co., 168 P. 620, 86 Or. 
329. . 
Tex.—Sherman Ice Co. v. Klein, 
(Civ.App.) 195 S.W. 918. 
7. McIndoo vy. Wood, (Tex.Civ. 


App.) 162 S.W. 488. 
8. Dunn v. Bray, 88 S.H. 931, 145 


Ga. 195; Lee v. Follensby, 85 A, 915, 
86 Dike 401. 
Bank 


of Waynernerg v. Ellison, 
134° S.E. 751, 162 Ga. ue 


10. Ga.— Burt v. cee I: 82 S.E. 542, 
142 Ga. 182. 


Ill— Ainslie v. Biggs, 211 111.App. 
ee Grayhek v. Stern, 154 Ill.App. 
385. 

Ky.—Louisville & N. R. Co. 
Lewis, 291 S.W. 401, 218 Ky. 197. 


Mo.—Bollinger v. Curtis & Co. Mfg. 


vV- 


Co., 249 S.W. 907; Looff v. Kansas 
City Rys. Co., 246 S.W. 578; Borow- 
ski v. Loose-Wiles Biscuit Co., (App.) 


229 S.W. 424; Papic v. Freund, (App.) 
181 S.W. 1161. 

Tex.—Texas & N. O. Ry. Co. v. 
Rooks, (Commn.App.) 292 S.W. 536 
(aff (Civ.App.) 283 S.W. 622 and reh 


den (Commn.App.) 293 S.W. 554]; 
San Antonio Traction Co. v. Cassa- 
nova, (Civ.App.) 154 S.W. 1190; Mis- 


souri/"K: & T. Ry. Co. ‘of Texas’ v. 
Malone, (Civ.App.) 110 S.W. 958 [rev 


115, Suwe 1158,.102; Tex, :2695); 
Wash.—Smelser vy. Barnes, 215 P. 

369, 125 Wash. 126; Bankson v, Laf- 

lam, 159 P. 369, 92- Wash. 437. ~ 


11. Little v. Peoria Ry. Co., 215 
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to the issues, are found in actions on contracts gen- 
erally,*? sales of goods?$ or lands,!* leases,15 notes,!§ 
insurance, including life,+? accident,1® mutual ben- 


Tll.App. 385; 
& TaiRy. Co. of Lexas) 
a S.W. 808. 


U.S.—Morris v. 

34. Trl CGA. 566. 
Ala.—Bell, Rogers & Zemurray 
hoe: v. Jenkins, 130 So. 396, 221 Ala. 


Cal.—Stehli Silks Corporation v. 
Director, 261 P. 313, 86 Cal.App. 591. 


Ga.— J. P. Stevens Engraving Co. v. 
emo 151 S.B. 532, 40 Ga.App. 


Ill.— Toledo, St. L. & W. R. Co. v. 
East St. Louis & S. Ry. Co., 197 Ill. 
App. 230. 

Ky.—O’Kain v. Davis, 216 S.W. 354, 
186 Ky. 184; Dana Lumber Co. v. 
Sullivan, 186 S.W. 159, 170 Ky. 443. 


Mass.—Mark v. Stuart-Howland 
mae 115 N.E. 42, 226 Mass. 35, 2 A.L.R. 
678. 


Mich.—Oakley vy. Duluth Superior 
Dredging Co., 194 N.W. 123, 223 Mich. 
478; Kitchen v. Hill, 184 N.W. 465, 
215 Mich. 668; McLean v. Sandusky 
Lumber & Box Co., 125 N.W. 31, 160 
Mich. 324. 


Mo.—Law Reporting Co. v. Laredo 
Electric & Ry. Co.,.(App.) 255 S.W. 
918;  Neeper v. Heinbach, (App.) 249 
S.w. 440; Southard v. Dudley, (App.) 
199 S.W. 598. 


Or.—Howland vy. Fenner Mfg. Co., 
2020 P2> 962, 122 Or. 1; Wheeler v. 
Steadman, 4195 'P. 818, 99 Or. 414; 
Johnson y. Stilwell, 176 Pe 2390 
Or. 211; Carnahan Mfe. Conw, Beebe- 
Bowles Co., 156 P. 584, 80 Or. 124. 


Tex.—Smith v. Duncan, (Commn. 
App.) 209 S.W. 140 [aff (Civ.App.) 
16% S:W.2:2388); Dupuy v. 
(Civ.App.) 298 S.W. 934; Pecos & N. 
EN. OO Ne Amarillo. Sto Ry. Cos 
(Civ.App.) 171 S.W. 1103; American 
Home Life Ins. Co. v. Compere, (Civ. 
App.) . 159, SW. 79;  Wilkirson v. 
Bradford; (Civ.App) 154 S.W. 691; 
Cunningham v. M. W. & B. G. Daves, 
KLGiveA pp) lst SOW S08:") Petty iv. 
Jordan-Spencer Co., (Civ.App.) 135 S. 
W. 227; Mitchell v. Boyce, (Civ.App.) 
120 S.W. 1016. 


Bulloch y. Missouri, K. 
(Tex.Civ. App.) 


Beach, 191 F. 


: is v. Thurston County, 
205 P. 840, 119 Wash. 414, 
Wis.—Noble v. Libby, 129 N.W. 791, 
144 Wis. 632. 


13. Colo.—Reeves & Co. v. Currier, 
155 P. 320, 60 Colo. 594; G. G. Lieb- 
hardt Produce Co. v. Gibbs, 106 P. 6, 
46 Colo. 613. 


Ga.—West v. Miller, 
32 Ga.App. 199; p 
Press Mfg. Co. v. Williams, 99 S.E. 
312, 23 Ga.App. 762. 

Ill.—Tyler v. Goddard, 207 Ill.App. 
526. 

Iowa.—Hustead v. Saar, 191 N.W. 
795, 195 Towa 145; O’Neil v. Cardina, 
“140 N.W. 196, 159 Iowa 78, 44 L.R.A. 
N.S. 1175; Schlichting vy. Rowell, 119 
N.W. 151, 140 Iowa 731. 

Ky.—Hearne v. Fischer Lime & 
Cement Co., 295 S.W. 1012, 220 Ky. 
791; Tucker v. Pete Sheeran Bro. 
& Co., 160 S.W. 176, 155 Ky. 670; Mos- 
by v. Larue, 1386 S.W. 887, 143 Ky. 
433. 

Mass.—Corbett v. A. Freedman & 
Sons, 161 N.E. 415, 263 Mass. 391. 

* Mo.—Morton Electric Co. Vv. 
Schramm, (App.) 277 S.W. 368; HEmer- 


122 S.E. 809, 


Shilling, | 


Whitlock Printing’ 


TRIAL 


son-Brantingham Implement Co. v. 
Simpson, 217 S.W. 559, 205 Mo.App. 
56; Brim v. Alexander, (App.) 186 S. 
Ww. 544; Bowen v. Buckner, (App.) 
183 S.W. 704; Oak Lawn Sugar Co. v. 
Sparks Bros. Mule Co., 141 S.W. 698, 
159 Mo.App. 496; Metropolitan St. Ry. 
Co. v. Broderick & Bascom Rope Co., 
137 S.W. 638, 156 Mo.App. 640. 

N.C.—Epley v. Commercial Credit 
Co., 135 SY. 776, 192) N.C2 66r. 


Ohio.—Hirschl v. Richards, 162 N.E. 
616, 28 Ohio App. 38. 

Okl.—Meyer & Greenwald Const. 
Co. v. Salina Gravel Co., 277 P. 274, 
136 Okl, 214; Manglesdorf Seed Co. 
v. Pauls Valley Grain & Seed Co., 273 
P. 252, 134 Okl. 210; Burgess v. Felix, 
140 P. 1180, 42 Okl. 198. 

Or.—Stanfield v. Arnwine, 
759, 94 Or. 381. 

Pa.—Shipp v. Schmitt & Murphy, 
71 Pa.Super. 496. 

S.D.—Christiernson v. Hendrie & 


Bolthoff Mfg. & Supply Co., 128 N.W. 
608, 26 S.D. 519. 


185 P. 


. Tex.—Scrugges v. E. L. Woodley 
Lumber Oo., (Civ.App.) 179 S.W. 897. 


Utah.—Armstrong v. Larsen, 186 
P. 97, 55 Utah 347. 


Wash.—Bleitz v. Bryant Lumber 
Co., 188 P. 509, 110 Wash. 437. 


14. U.S.—Sacramento Suburban 
Fruit Lands Co. v. La Gue, 40 F.(2d) 
897; Sacramento Suburban Fruit 
Lands Co. v. Haenggi, 36 F.(2d) 923. 

Ga.—Blackwell y. Partridge, 118 S. 
BH. 739,'156 Ga. 119; Harrell v. Har- 
rell, 114 S.H. 641, 154 Ga. 546; Bran- 
nen v. McHlveen, 91 S.H. 913, 19 Ga. 


| App. 518. 


Idaho.—Gard v. Thompson, 123 P. 
497, 21 Idaho 485. 


Kan.—Rockefeller v. 
225 P. 736, 116 Kan. 116. 

Ky.—Penn Furniture Co. vy. Ratliff, 
238 S.W. 393, 194 Ky. 162. 

Mo.—St. Clair v. Hellweg, 159 S.W. 
17, 173 Mo.App. 660. 

Tex.—Ward y. Baker, 
135 S.W. 620. 


15. Cal.—Reed v. Wells, 
102 Cal.App. 333. 


Hollenbeck, 


(Civ. App.) 


282). 997, 


Conn.—Swayne v. Felici, 79 <A. 62, 
84 Conn. 147. 
Ind.—Harmon vy. Pohle, 103 N.E. 


1087, 55 Ind.App. 439. 


Mo.—Phillips v. Thompson, 35 S.W. 
(2d) 382, 225 Mo.App. 859. 

N.Y.—Leonori Hotel Co. 
tard, 152 N.Y.S. 1007. 


N.D.—Gunther v. Baker, 188 N.W. 
O75,, 48° IN. Divo 


Tex.—Staley v. Gillean, (Civ.App.) 
147 S.W. 323. 


16. Ark.—People’s Bank of Waldo 
v. Mendenhall, 243 S.W. 805, 154 Ark. 
282; Norman v. Cammack, 150 S.W. 
563, 105 Ark. 121, 

Cal.—California Credit & Collection 
Corporation v. Brandlin, 243 P. 41, 75 
Cal.App. 609. 

Colo.—Aultman & Taylor Machinery 
Co,iv. HMorest,) U30) PB: 91086). 23" Colo. 
App. 558. 

Conn. J Cbnmereial 1nVes CCUSte cvs 
Carrano, 132 A. 870, 104 Conn. 302. 

Ga.—Tennille Banking Co. v. Ward, 
116 S.E. 347, 29 Ga.App. 660. 


v. Quin- 


‘[§ 651 


efit,!® and fire;?° actions for compensation by bro- 
kers,2? architeets,?? and employees generally ;** ac- 
tions by or against banks,?* common carriers of 


Tll._—Shinn v. Settle, 222 I1l.App. 
463. 


Iowa.—Bilharz v. Martinsen, 228 N 
W. 268,, 209> Lowa, 296; / Conner} Vv: 
Henry, 207 N.W. 119, 201 Iowa 253. 


Kan.—Heath v. Ficho, 280 P. 891, 
128 Kan. 688. 

Ky.—Brenard Mfg. Co. ’v. Raffel, 
283 S.W. 964, 214 Ky. 604; Darraugh 
v. Denny, 245 S.W. 152, 196 Ky. 614; 
Pratt v. Rounds, 169 S.W. 848, 160 Ky. 
358. 


Mo.—Pattonsburg Sav. Bank vy. 
Koch, (App.) 255 S.W. 580; Lumpkin 
v. Strange, (App.) 179 S.W. 742. 


Mont.—Bose_ Vv. Sullivan, 288 P. 614, 
87 Mont. 476. 


Tex.-—Emerson-Brantingham Im- 
plement Co. v. Gartin, (Civ.App.) 200 
S.W. 604; Hamilton v. Hannus, (Civ. 
App.) 185 S.W. 938; Cockrell v. Elli- 
son, (Civ.App.) 1387 S.W. 150. 


17. Prudential Ins. Co. of America 
v. Smith, 168 N.E. 864, 90 Ind.App. 
355; Metropolitan Life Ins. Co. v. 
Trunick’s Adm’r, 16 S.W.(2d) 759, 229 
Kye W233 enes! "va. ifesins: Coneos 
Virginia, 65 S.E. 602, 151 N.C. 54. 


18. Home Ins. Co. of New York y. 
Porter, 8 S.W.(2d) 408, 225 Ky. 280; 
Hooper v. Standard Life & Accident 
ing Co., 148 S.W. 116, 166 Mo.App. 


19. Woodmen of the World v. 
Jones, 59 So. 239, 4 Ala.App. 668; 
District Grand Lodge No. 11 v. Pratt, 
132 S.W. 998, 96 Ark. 614; Red Men’s 
Fraternal Accident Ass’n of America 
v. Rippey, 103 N.E. 345, 104 N.E. 641, 
181 Ind. 454, 50 L.R.A.N.S. 1006. 


20. Scottish Union & National Ins. 
Co. v. Fortesque, 140 S.E. 893, 37 Ga. 
App. 366; Murphy v. Great American 
Ins. Co., (Mo.App.) 268 S.W. 671. 


21. Iowa.—Knudson & Richardson 
te Heuc ents 140 N.W. 392, 159 Iowa 


Mo.—Bartlett v. Garrett, 175 S.W. 
79, 188 Mo.App. 144. 


S.D.—Barker v. Coats, 148 N.W. 134, 
34 S.D. 291. 


Tex.—Carter v. Thornton, (Civ. 
App.) 267 S.W. 548; Jones y. Holtzen, 
(Civ.App.) 141 S.W.. 121; Williams 
Land Co. ‘v. Crull, 125 S.W. 339, 59 
Tex.Civ.App. 345; Weil v. Schwartz, 
(Civ.App.) 120 S.W. 1039. 

Wash.—White v. Panama Lumber 
Spplnels Co., 240 P. 913, 1386 Wash. 


22. 
per. 9 


23. Colo.—Belisomo y. Ceresa, 251 
BP. 531, 80 Colot B25: 


Conn.—Mills v. Roto Co., 
913, 104 Conn. 645. 


Iowa.—In re Oldfield’s Estate, 138 
N.W. 846, 158 Iowa 98. 


Ky.—F. W. Hunt Contracting Co. vy. 
Tate, 154 S.W. 12, 152 Ky. 739. 


N.Y¥.—Geiger v. E. W. Emery Co., 
180 N.Y.S. 550; Grossman vy. Miller, 
170 N.Y.S. 960; Kurland v. Goldberg, 
163 N.YGS,. 573: Beck v. Max Bonwit 
6 COnaplibis N.Y.S. 888. 


24. People’s Bank vy. Stewart, 117 
S.W. 99, 136 Mo.App. 24: Koutsis Vv. 
Zion’s Sav. Bank & Trust Co 225. es 
339, 63 Utah 254; Verdi v. Helper 
State Bank, 196 P. 225, 57 Utah 302, 
15 A.L.R. 641. 


De Hoff v. Scott, 69 Pa.Su- 


133 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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goods,”° telephone,?* and power companies;?7 ac- 
tions to enforce mortgage liens ;7§ 
cover damages for injuries by railroads to passen- 
gers,?® employees,°® and at railroad crossings to 


° 


drivers of teams,°! automobilists,*? 


TRIAL 


actions to re- 


teams,*? 
passengers in 


street cars,*? motoreyclists,?* and pedestrians ;°5 for 


25. Ark.—St. Louis, I. M. & S. Ry. 
Co. v. Davenport, 133 S.W. 186, 97 
.Ark. 82 [vacated 146 S.W. 1199, 98 
Ark. 609]. 

Ga.—Central of Georgia Ry. Co. v. 
se gesa 129 S.E. 292, 84 Ga.App. 

4. 

Minn.—Clement v. Minneapolis, St. 
PP. & S. S. M. Ry. Co.,. 134 N.W...230, 
Th Minn 99. 

Mo.—Carpenter v. Hines, (App.) 239 
Ss. W. Strother v. Atchison, T. & 
: (App.) 212 S.W. 404; 
Seneker v. Lusk, (App.) 190 S.W. 96; 
Humphreys v. St. Louis & H. Ry. Co., 
178 S.W. 2338, 191 Mo.App. 710; Mce- 
Fall vy. Chicago, B. & Q. R. Co., 168 S. 
W. 341, 181 Mo.App. 142; Reading v. 
Chicago, B. & Q. R. Co., 145 S.W. 1166, 
165 Mo.App. 123; Wilson v. St. Lou- 
ISs6e 0S. EHLERS Co. 42s Sew CW,4 160 
Mo.App. 649; Burgher v. Wabash R. 
Co., 120 S.W. 673, 139 Mo.App. 62. 

Ohio.—Louisville & C. Packet Co. 
v. Long, 34 OhioCir.Ct. 72 [aff 106 N. 
E. 1066, 88 OhioSt. 569]. 

S.C.—Palmetto Fertilizer Co. v. 
Columbia, N. & L. Ry. Co., 83 S.E. 36, 
OSS Cs Asie 


Tex.—Laneaster v. Tudor, (Civ. 
App.) 222 S.W. 990; Schaff v. Holmes, 
(Civ.App.) 215 S.W. 864; St. Louis 
Southwestern Ry. Co. of Texas v. 
Stinson, (Civ.App.) 204 S.W. 476; In- 
ternational & G. N. Ry. Co. v. Landa 
& Storey, (Civ.App.) 183 S.W. 384; 
Houston & T. C. R. Co. v. Corsicana 
Fruit Co., (Civ.-App.) 170 S.W.—849; 
Houston & T. C. R. Co. v. Crowder, 
(Civ.App.) 152 S.W. 183. 

Wash.—Bennington y. Northern 
Pace. Ry. Co., 192 P. 1073, 1138 Wash. 1. 

W.Va.—Eli Hurley & Son v. Nor- 
folk & W. Ry. Co., 69 S.E. 904, 68 
W.Va. 471. 

26. Eads v. Galt Telephone Co., 
(Mo.App.) 199 S.W. 710. 


27. Lim Ben v. Pacific Gas & Elec- 
tric Co., 281 P. 634, 101 Cal.App. 174; 
Kessler v. West Missouri Power Co., 
283 S.W. 705, 221 Mo.App. 644. 


28. Cope v. Brentz, 190 Ill.App. 
504; Robison v. Dover Lumber Co., 
191 P. 383, 58 Mont. 231. 

29. Colo.—Montgomery v. Colo- 
TACOMSDLINES. Gc. lee Ry. Co., 1 14 oeP, 
659, 50 Colo. 210. 

Ind.—Southern Ry. Co. v. Crone, 
99 N.B. 762, 51 Ind.App. 300; Lake 


Erie & W. R. Co. v. Beals, 98 N.E. 453, 
50 Ind.App. 450. 

Ky.—Louisville & N. R. Co. v. 
Campbell, 35 S.W.(2d) 26, 237 Ky. 
182. 

Minn.—Smith v. Chicago, R. I. & 
EES Vier Oc; 
404. 

Mo.-—Simms v. Dunham, (App.) 203 
S.W. 652; Jackmann v. St. Louis & 
ERR vent Gom CAD pa)? LLSin se Va 105 
Jones v. St. Louis, I. M. & S. Ry. Co., 
116 S.W. 4, 135 Mo.App. 468. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Sutton, (Civ.App.) 153 
Sowa Oban exas Ak ON, cOu Ri. Com v. 
Richardson, (Civ.App.) 143 S.W. 722; 
‘@uivley Vv. Guit, Ci. & Sa B.. Ry..Co., 
(Civ.App.) 142 S.W. 633; Ft. Worth 
& D. C. Ry. Co. v Morrison, 123 S.W. 
621, 58 Tex.Civ.App. 158. 


30. Ariz.—Southern Pace. Co. v. 
Gastelum, 297 P. 875, 38 Ariz. 127. 


Ga.—Brinson Ry. Co. v. Green, 93 
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159 N.W. 963, 134 Minn.' 


S.E. 38, 20 Ga.App. ee 


Ky.—Cincinnati, N. 
Sak v. Padgett, 164 S.W 

Mich.—Groesbeck v. Grand Trunk 
Ry. Co. of Canada, 1382 N.W. 1024, 167 
Mich. 259. 


Mo.—Howser v. Chicago Great 
Western R. Co., 5 S.W.(2d) 59, 319 
Mo. 1015; Talbert v. Chicago, R. I. 
& P. Ry. Co., 284 S.W. 499, 314 Mo. 
352; Bethurkas v. Chicago, M. & St. 
PRP. Ry. Co., (App.), 249 Sow. 438; 


N.Y.—McAuliffe v. New York Cent, 
Come grt COL UcLOOU NG Xo oc oil, met 64 
App.Div. 846. 

S.C.—Keels v. Atlantic Coast Line 
R. Co., 78 S.E. 168, 94 S.C. 462. 

8.D.—Fletcher v. South Dakota 
Gent. Ry. Co., 155 N.W.:3, 36 S.D. 401. 


Tex.—St. Louis, S. F. & T. Ry. Co. 
v. Bowles, 131 S.W. 1176, 63 Tex. 
Civ.App. 23. 

81. Louisville & N. R. Co. v. Har- 
rod:s Admit), 159. S.Wi0 685; 155) Ky. 
155, 47 L.R.A.N.S. 918; Feldewerth 
v. Wabash R. Co., 164 S.W. 711, 181 
Mo. ADD. 630; Maynard vy. Chicago, B. 
na = Oss ‘187 S.W. 58, 155 Mo.App. 


ro rik wurne v. Chicago & A. R. 
Col, 229 TleApp. 1.70, 


Ind.—Ohio Electric Co. v. Evans, 
134 N.E. 519, 77 Ind.App. 669. 

Md.—United Rys. & Electric Co. of 
Panos v. Crain, 91 A. 405, 123 Md. 

Miss.—Hines v. McCullers, 
734, 121 Miss. 666. 


Utah.—Derrick v. Salt Lake & O. 
Ry..€oy, 168 P..335,'50 Utah 573) 


83. Kendall v. Chicago Rys. 
pe. Ill.App. 145. 


Young v. Southern Pac, 
Too, P. 36, 182 Cal. 369. 


35. ‘Ala? = Céttral of Georgia 
Co. v. Motherwell, 140 So. 547, 
Ala. 504. 


Cal.—Vaca v. Southern Pac. 
267 P.-346, 91 Cal.App. 470. 


Ga.—Hines v. McCook, 103 S.E., 
25 Ga.App. 395. 


Mo.—Compton v. Missouri Pac. 
Co., 126 S.W. 821, 147 Mo.App. 414. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Evans, (Civ.App.) 158 
S.W. 1179. 


36. Cal.—Starr v. Los Angeles Ry. 
Corporation, 201 P. 599, 187 Cal. 270. 


Conn.—Kebbee v. Connecticut Co., 
fem 329, 85 Conn. 641, Ann.Cas.19138C 
167. 

Ill.—Guthorle v. Chicago Rys. Co., 
211 Ill.App. 390; Hedger v. Chicago 
City Ry. Co., 207 Ill.App. 26. 


Mass.—O’Malley v. Boston Elevat- 
ed Ry. Co., 115 N.E. 670, 226 Mass. 
421; Mabry v. Boston Elevated Ry. 
Co., 102 N.E. 309, 214 Mass. 463. 


Mich.—Kaiser v. Detroit United 
Ry., 182 N.W. 1051, 167 Mich. 288. 


N.Y.—McGrane v. Nassau Electric 
peraee 118 N.Y.S. 896, 134 App.Div. 

Pa.—Lerch v. Hershey Transit Co., 
92 A. 698, 246 Pa. 473. 

37. Shumate v. Wells, 9 S.W.(2d) 
632, 320 Mo. 536; Jackels v. Kansas 
ee Rys. Co., (Mo.App.) 231 S.W. 
1028. 


Sour been Leys 
BOARD Silay, 


83 So. 
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Co., 
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injuries by street railway cars to passengers,®® au- 
tomobilists,?* and pedestrians ;*§ 
automobilists to motorists,?® guests,4° drivers of 
and pedestrians ;*? 
ployees generally to their employees,** or by mu- 


for injuries by 
for injuries by em- 


38. Denver Tramway Corporation 
v. Andersen, 54 F.(2d) 214; Beaubien 
v. Detroit United Ry., 179 N.W. 478, 
212 Mich. 81; Pruner v. Detroit Unit- 
ed Ry., 154 N.W. 4, 187 Mich. 602. 

39. Ala.—Townsend v. Adair, 134 
So. 637, 223 Ala. 150; Duncan v. Rob- 
ertson, 132 So. 58, 222 Ala. 131 [rev 
132 So. 57, 24 Ala.App. 157]. 


Colo.—Hunter v. Quaintance, 168 P. 
eet 69 Colo. 28. 


Iowa.—Phelan vy. Foutz, 
240, 200 Iowa 267. 


Ky.—Moore v. Hart, 188 S.W. 861, 
171 Ky. 725. 

Mo.—Gallagher v. S. Z. Schutte 
Lumber Co., (App.) 273 S.W.  213;- 
Shaw v. Wilcox, (App.) 224 S.W. 58. 

Tex.—McMath Co. v. Staten, (Civ. 
App.) 42 S.W.(2d) 649. 

Vt.—Milligan v. Clogston, 
439, 100 Vt. 455. 

Wash.—Kerr vy. Hansen, 249 P. 977, 
140 Wash. 459; Buell v. Park Auto 
Transp, Co,,,231-P. 161, 132 Wash. 792: 

40. Thomas v. Carter, 117 So. 634, 
218 Ala. 55; Bennett: v. Bell, 3-S. 
W.(2d) 996, 176 Ark. 690; Redfern v. 
Redfern, 236 N.W. 399, 212 Iowa 454; 
Ross v. Willamette Valley Transfer. 
Co.; 2489P:51088; 149 Ors 3955 

41. Ballard & Ballard Co. v. Durr, 
177 S.W. 445, 165 Ky. 632; Raybourn 
PF tals 140 S.W. 977, 160 Mo.App. 


204 N.W. 


138 A. 


42. Capell v. New York Transp. 
Co:; 185 NoV:S.6691, 150 °App. Dive 723); 
Dignum v. Weaver, (Mo.App.) 204 
S.W. 566; Lee v. H. E. Gleason Co., 
262 P. 133, 146 Wash. 66. 


43. U.S.—Cavoretto v. Alaska Gas- 
UN Ai ebid Co.) 1245.5 Ei 853s 158 


Ill.—Mithen v. Jeffery, 102 N.E. 778, 
259 Ill. 372. [rev 174 Ill.App: 602]; 
Metcalf v. Chicago Sandoval Coal Co., 
211 Ill.App. 31; Lolli v. Spring Val- 
ley Coal Co., 193 Ill.App. 234; Duggan 
v. Wells Bros. Co., 191 Ill.App. 499. 


Ind.—Inland Steel Co. v. Ilko, 103 
N.E. 7, 181 Ind. 72; Standard Forging 
Coy: Vv. ‘Saffel, 96 N.B. 321, 176. Ind. 417s 
National Motor Vehicle Co. v. Pake, 
109 N.E. 787, 60 Ind.App. 366. 


Iowa.—Garvey v. Boody-Holland & 
New, 155 N.W. 1027, 176 Iowa 278. 


Ky.—Gatliff Coal Co. v. Powers’ 
Adm’r, 294 S.W. 472,, 219 Ky. 839; 
Daniel Boone Coal Co. v. ‘Turner, 205 
S.W. 931, 181 Ky. 756. 


Md.—Hockaday vy. Schloer, 
526, clio) eMide On te 


Mich.—Lumbert y. Prince, 168 N.W. 
978, 203 Mich. 242, 


Minn.—Harvey v. Ruff, 204 N.wW. 
634, 164 Minn. 21. 

Mo.—Wallace v. F. Burkhart Mfg. 
Co., 8 S.W.(2d) 387, 319 Mo. 52; Hol- 
lis v. Kansas City Light & Power ‘Cos 
224 S.W. 158, 204 Mo.App. 297; Plum- 
mer v. Ford, (App.) 208 S.W. 489; 
Sooby v. Postal Telegraph-Cable Co., 
(App.) 217 S.W. 877; Ruch v. Pryor, 
(App.) 190 S.W. 1037; Edwards v. 
Kansas City Structural Steel Co, 
(App.) 185 S.W. 1147; Wainright vy. 
Missouri Lumber & Mining Co., 137 
S.W. 53, 156 Mo.App. 512. 


Mont.—Poor v. Madison River Pow- 
er Co., 108 P. 645, 41 Mont. 236. 

N.Y.—Brown v. Blanche Realty Co. 
186 N.Y.S. 406, 195 App.Div. 87; Lim- 
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nicipalities to travelers on their streets;** actions 
for divorece,*® maintenance,*® libel and slander,*? 
malpractice,*® ejectment,*® damages to land®® or 
actions involving particular is- 
sues connected with the contest of a will,®? execu- 


other property ;°? 


tion ef a deed,®* boundaries,>+* 


erick v. Holdsworth, 139 N.Y.S. 737, 
154 App.Div. 747. 

Or.—Oberlin v. Oregon-Washington 
R. & Navigation Co., 142 P. 554, 71 
Orman: 

Tex.—Texas & Pacific Coal Co. v. 
Sherbley, (Civ.App.) 212 S.W. 758. 

Wis.—Keena v. American Box Toe 
Co., 128 N.W. 858, 144 Wis. 231. 

Wyo.—Wyoming Coal Mining Co. 
Vemluanico,leo 2.10908 138i (Po L822 2 
Wyo. 110. 

44. Laut v. City of Albany, 182 N. 
Wes: 183, 191 App Div. 753. 

45. Anglin v. Anglin, 90 S.E. 73, 
145 Ga. 822. 

46. Ashmead v. Suva LOLEN: 
Y.S. 205, 198 App.Div. 885 

47. U.S.—Post Pub. Go! 
OOR BY . 120 (C2€. AS 1. 

Cal.—Newby v. Times-Mirror Co., 
160-P. 233, 173 Cal. 387. 

Ky.—Young v. Glancey, 
See OM SY. oo. 

Mich.—Kovacs v. Mayoras, 
W. 662, 175 Mich. 582. 

N.Y.—Clark v. Variety, 178 N.Y.S. 
698, 189 App-Div. 462. 

Tex.—Ft. Worth Pub. Co. v. Arm- 
strong, (Civ.App.) 181 S.W. 554. 

43. Cai.—Markart v. Zeimer, 227 P. 
683, 67 Cal.App. 363. 


v. Peck, 


269 S.W. 


141 N. 


Ill.— Hinton vy. Muhlman, 201 Il. 
App. 177. 
Ind.—Edwards vy. Uland, 140 N.BE. 


546, 193 Ind. 376. 
Mo.—Harmon v. Plapao Laborato- 
ries, (App.) 218 S.W. 701 
Va.—Virginia Iron, Coal & Coke 
Co. v. Odle’s Adm’r, 105 S.E. 107, 128 
| Va. 280. 


49. Smith v. Bachus, 78 So. 888, 
201 Ala. 534; Howard v. Brannan, 66 
So. 433, 188 Ala. 532; Cowart v. Strick- 
land, 100 S.E. 447, 149 (Ga..397, 7 AL. 
By 1110; Copeland v. Tyus & Prevatt, 
89 S.B. 188, 18 Ga.App. 196. 

50. Ill.—Young v. Cleveland, C., C. 
stu Ry. Cos, 208 -D1llApp.) 39. 


Ky.—Board of Common Council of 
Frankfort v. Hall, 13 S.W.(2d) 755, 
227 Ky. 599; Elkhorn & B. V. Ry. Co. 
vy. Martin, 241 S.W. 344, 195 Ky. 20. 

Mo.—Chapman v. American Creo- 
soting Co., 286 S.W. 837, 220 Mo.App. 
419. 

S$.c.—Altman v. Charléston & W. C. 
Ry, Co., 85 S.H. 157, 101 S.C. 29., 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Maddox, (Civ.App.) 152 S.W. 225. 

51. Ark.—Miller v. Hammock, 132 
S.w. 1000, 97 Ark. 11. 

Ga.—Seaboard Air Line Ry. v. 
Gnann & De Loach, 75 S.E. 611, 138 
Go. 526: Sheftall v. Zinperer, 66 S.E. 
253, 133 Ga. 488, 27 L.R.A.N.S. 442. 

Ky.—Gee v. Cowherd, 247 S.W. 364, 
197 «Ky. 460; Foy-Proctor Co. v. Mar- 
shall & Thorn, 183 S.W. 940, 169 Ky. 
377, L.R.A.1916F 1036. 


Mo.—Reavis v. Gordon, (App.) 45 S. 


W..(2da)" "99; Reynolds v. Hanson 
CApps) 191" (Swat 10305" Brisco! vy: 
Laughlin, 143 S.W. 65, 161 Mo.App. 
76. 


Mont.—Butte Miners’ Union vy. City 
of Butte, 194 P. 149, 58 Mont. 391, 13 


—— 


TRIAL 


assessments on 


A.L.R. 746. 


Pa.—Oakdale Baking Co. v. Phila- 
delphia & R. Ry: Co., 91 A. 358; 244 
Pa. 463. 

Tex.—Texas City Terminal Co. v. 
McGee, (Civ.App.) 201 S.W. 673; Gor- 
oon v. Ratliff, (Civ.App.) 169: S.W. 
372. 

Utah.—Hillyard v. Bair, 155 P. 449, 
47 Utah 561. 


52. High v. Sharp, 265 S.Ww. 638. 
166 Ark. 424; Klein v. Schommer, 180 
N.E. 4038, 347 Ill. 632; Miller v. Ahr- 


becker, 151 N.H. 526, 320 Ill. 577. 


53. Roach v. Terry, 138 S.H. 902, 
164 Ga. 421; Simon v. Desvorte, 116 
So. 534, 150 Miss. 673; Versyp v. 
Versyp, (Tex.Civ.App.) 159 S.W. 165. 


54 Ala,—Livingston v. Nelson, 76 
So. 449, 200 Ala. 507. , 

Ark.—Sherrin v. Coffman, 219 S.W. 
348, 143 Ark. 8. 

Ga.—Standard Oil Co. v. 
UGE SA23 Soe (onGra.nailals 

Md.—Marvil Package Co. v. Ginth- 
er, 140 A. 95, 154 Md, 213 

N.C.—Geddie v. wwitilane: 12 SJE. 
4773) 189 NIC3833. 

55. Ward v. Babcock, 
1007, 162 Wis. 539. 


56. Bice v. Brown, 167 P. 1097, 98 
Wash. 416. 


57. Drda.v. Drda,.131 N.E. 599, 298 
Ill. 278; Dooley v. Boiders, (Tex.Civ. 
App.) 128 S.W. 690; Irvin v. John- 
none 120 S.W. 1085, 56 Tex.Civ.App: 

52. 
ens, 
504. 


Altman, 


156 N.W. 


Rockwell Bros. & Co. v. Hudg- 
123 S.W. 185, 57 Tex.Civ.App. 


59. McDonald vy. Dabney, 132 S.E. 
547, 161 Ga. 711; Henderson v. Mays- 
ville Guano Co., 82 S.E. 588, 15 Ga. 
App. 69; Joseph G. Reed Co. v. Wat- 
kins, 45 S.W.(2d) 484, 241 Ky. 804; 
Farmers’ Sav. Bank of Birch Tree v. 
Taylor, (Mo.App.) 281 S.W. 139; Bai- 
ley v. Bailey, 77 Pa.Super. 156. 


60. Ark.—Maxfield v. Jones, 153 S. 
W. 584, 106 Ark. 346. 

Colo.—Creighton vy. Campbell, 149 
Bee 27 Colo-App. 120 [rev 167 P. 

Ga.—Citizens’ Bank y. Todd, 107 S. 
BH. 486, 151 Ga. 475; Bostick vy. Farm- 
ers’ Supply Co., 95 S.B. 212; 1147 Ga. 
635. 


Ky.-—Gilmore & Helm v.’ Brown, 2 S. 
W.(2d) 1030, 223 Ky. 6; American Ry. 
Express Co. v. Hicks, 249 S.W. 342, 
198 Ky. 549. 

Neb.—Reid v. Brechet, 220 N.w. 
590,220 IN. Wie ils hl T INiebe 4110 

N.C.—Dixon v. Davis, 114 S.E. 8, 
184 N.C. 207. 


Okl.—Frick-Reid Supply Co. v. Ag- 


gers, 114 P. 622, 28 Okl. 425. 

61. Rawlings v. Cohen, 85 S.E. 
851, 148 Ga. 726. 

62. U.S.—Consolidated Lead & 


Zine Co. v. Corcoran, 37 F.(2d) 296. 


Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Gibson, 155 S.W. 510, 107 Ark. 431; 
Helena Hardwood Lumber Co. v. May- 
nard, 138 S.W. 469, 99 Ark. 377. 


Ill.—Walker v. Backus, 246 Ill. 
App. 382. 


land,®® easements,®* title to land,®? Homsetead: 
powers and liabilities of partners,>? fraud,®° mis- 
take,®! elements®? and amount of damages. ’e3 


Requests for instructions held properly refused, 
as being not confined to the issues, are found in 
actions on contracts generally,®* sales of goods®’ 
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Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Case, 91 N.H. 238, 174 Ind. 369; 
Chicago, I. & L. Ry. Co. v. Blanken- 
ship, 154 N.E. 44, 85 Ind.App. 332. 


Iowa.—Balik -v. Flacker, 238 N.W. 
467, 212 Iowa 1381. 


Ky.—Dowdy v. McGuire, 287 S.W. 
948, 216 Ky. 374. 

Mo.—Blyston-Spencer vy. United 
Rys. Co..of Stl, Lowis, 132° SW, ato, 
152 Mo.App. 118. 


Tex.—Marshall & E. T. Ry. Co. v. 
Waldrop, (Civ.App.) 141 S.W. 315. 


63. St. Petersburg & G. Ry. Co. v. 
Van Smith, 70 So. 940, 71 Fla, 64; 
Wadley v. Dooly, 75 S.H. 153, 138 Ga. 
275; Baker v. Leimgruber, 157 N.E. 
444, 86 Ind.App. 324. 


64. Conn.—Goldfarb vy. Cohen, 102 
A. 649, 92 Conn. 277. 


Kan.—Reynolds v. Curry, 
437, 81 Kan, 443. 

Ky.—Benge’s Adm’r vy. Creech, 192 
S.W. 817, 175 Ky. 6. 


Me.—Lunge v. Abbott, 95 A. 942, 
114 Me. 177. 


Mass.—Beatty v. Ammidon, 157 N. 
E. 702, 260 Mass. 566; Dondis v. Bor- 
den, 119 N.H. 184, 230 Mass. 73. 


Mo.—Slaughter v. Clarahan, (App.) 
15 S.W.(2d) 943. 


Tex.—Bonnett-Brown Sales Service 
Co. v. Denison Morning Gazette, (Civ. 
App.) 201 S.W. 1044. 


' Wash.—Holm v. Malott, 287 P. 11, 
156 Wash, 421. 


65. U.S.—Hercules Powder Co. v. 
Rich, 3 F.(2d) 12 [cert den 45 S.Ct. © 
511, 268 U.S. 692, 69 L.Ed. 1160]. 


Ala.—Ham Turpentine Co. v. Mizell, 
110 So. 372,-215 Ada, 1433(“bucas. kb: 
Moore Stave Co. v. Woodley, 105 So. 
878, 213 Ala. 570; Alabama Machin- 
ery & Supply Co. v. Caffey, 104 So. 
509, 213 Ala, 260. 


Ark.—Western Union Telegraph Co. 
v. Wilson, 133 S.W. 845, 97 Ark. 198. 


Ga—Smith v. Free, 159 S.E. 909, 
43 Ga.App. 685. 

Towa.—Brennan & Cohen v. Nolan 
Laundry Co., 229 N.W. 321, 209 Iowa 
922; Junkin v. Hargrove & Arnold, 
195 N.W. 217, 196 Iowa 1387. 

Ky.—Stanley v. Day, 215 S.W. 175, 
185: Ky. 362. 

Me.—<Arthur E. Guth Piano Co. v 
Adams, 96 A. 722, 114 Me. 390. 


Md.—Louis Wekels & Sons Ice Mfg. 
Co, v. Cornell Economizer Co., 86 <A. 
38, 119 Md, 107. 


Mich.—Downing v. Underwood, 185 
N.W. 777, 216 Mich. 401. 


N.H.—Consolidation Coal Co. v. 
Twin State Gas & Hlectric Co., 129 A. 
SiO, “S27 Natio OL. 


N.C.—Kivett v. Western Union Tel- 
egraph Co., 72 S.E. 388, 156 N.C. 296. 


Okl.—Kennedy v. Goodman, 135 P. 
936, 39 Okl. 470. 


aaa Ss TR Ags v. Forrest, 143 P. 
HVSe 2 Ors size 


Tex.—Handy v. Roberts, (Civ.App.) 
165 S.W. 37; Southwestern Telegravh 
& Telephone Co. v. Pearson, (Civ. 
ADDS) p Loins) Sie te) OOS aye Steed, 131 
S.W. 246, 62 Tex.Civ. App. 193. 
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or lands,*® Jeases,*7 notes,®& insurance, including 
life,*® aceident,?° mutual benefit,7! liability,’? and 
fire;7® actions for compensation by attorneys,’* bro- 
kers,*> and employees generally ;7° 
against banks’? and common earriers of goods;*® 
or other®°® 


actions to enforce mortgage’® 


TRIAL 


to passengers,§? 


trians ;°5 
actions by or 


liens; 


actions to recover damages for injuries by railroads 


Wash.—Stanton vy. Zercher, 172 P. 
559, 101 Wash. 383. 


66. Couch v. Thompson, 
794, 34 Ga.App. 383; Reynolds vy. Da- 
vis, 260 S.W. 994, 303 Mo. 418; Har- 
4 v. Provandie, 141 A. 136, 83 N.H. 


67. 
1033, 


129 S.E. 


£39 NES: 
Turner | Vv. 


Parrish v. Fishel, 
155 App.Div. 911; 
Robertson, (Tex.Civ.App.) 224 S.W. 
252; Savage v. Mowery, (Tex.Civ. 
App.) 166 SW. 905; Hinton Milling 
Co. v. New River Milling Co., 88 S.E. 
1079, 78 W.Va. 314. 


63. Ind.—-First Nat. Bank v. Gar- 
ner, 118 N.E. 813, 119 N.E. 711, 187 
ind.) 39d. 


Kan.—Atchison Savings Bank v. 
Potter, 164 P. 149, 100 Kan. 407. 

Ky.—Edge v. Ott, 152 S.W. 764, 151 
Ky. 672. : 

Trlass.—Banca Italiana Di Sconto v. 
Columbia Ccunter Co., 148 N.E. 105, 
252 Mass. 552; Indiana Flooring Co. 
v. Rudnick, 127 N.E. 428, 236 Mass. 
90. 

Mont.—Newer v. First Nat. Bank, 
241 P. 613, 74 Mont. 549. 

N.C.—Rosenmann vy. Belk-Williams 
Co., 1382 S.B. 282, 191 N.C. 493. 

N.D —Northern Trust Co. v. Brueg- 
ger, 159 N.W. 859, 35 N.D. 150, Ann. 
Cas.1917E 447. 


Or.—Second Northwestern Finance 
Corporation v. Mansfield, 252 P. 400, 
254 P. 1022, 121 Or. 236. 


Utah.—Prichard v. Strike, 243 P. 
114, 66 Utah 394, 44 A.L.R. 1348. 


69. Life & Casualty Co. of Tennes- 
see v. Street, 105 So. 672, 213 Ala. 588; 
Prudential Ins. Co. of America v. Un- 
ion Trust Co., 105 N.E. 505, 56 Ina. 
App. 418; Glass v. Metropo’itan L‘fe 
Ins. Co., 154 N.E. 563, 258 Mass. 127. 


70. Sutter v. Massachusetts Bond- 
ing & Ins. Co., 215 Ill.App. 341; Unit- 
ed Zine Cos. v. General Accidents As- 
sur. Corporation, Limited, of Perth, 
Scotland, 128 S.W. 836, 144 Mo.App. 
380; North American Accident Ins. 
Co. v. Miller, (Tex.Civ.App.) 193 S.W. 
TOs 

71. Brotherhood of Locomotive 
Firemen & Engineers v. Milner, 69 So. 
10, 193 Ala. 68; Suvreme Lodge Unit- 
ed Benevolent Ass’n v. Lawson, 133 
S.W. 907, 63 Tex.Civ.App. 273. 


72, Ripley v. Ocean Accident & 
Guarantee Corporation, (Tex.Civ. 
App.) 146 S.W. 974. 


72. Alliance Ins. Co. v. Enders, 293 
F. 485; Levin v. National Ben Frank- 
lin Ins. Co., 140 A. 461, 104 N.J.Law 
316 [aff 137 A. 429, 5 N.J.Mise. 519]. 

74, Gilman v. Lamson Co., 234 F. 
507, 148 C.C.A. 273; Expansion Gold 
Mining & Leasing Co. v. Campbe'l, 
1638 BP. 968, 62 Colo. 410; Taft’ v. 
Thomajan, 144 N.E. 228, 249 Mass. 
299; Huffmaster v. Toland, (Tex,Civ. 
App.) 250 S.W. 468. 

75. Ala.—Counts v. Barnes, 139 So. 
225, 224 Ala. 172. 

Ga.—Augusta Real Estate Co. v. 
Nixon, 78 S.E. 1005, 140 Ga. 353. 

Jll.—Jester v. Lee, 200 Ill.-App. 183. 


JIowa.—Stapp v. Godfrey, 139 N.W. 
893, 158 Iowa 376. 

Mo.—Hoyt v. Buder, 6 S.W.(2d) 947, 
318 Mo. 1155. 


Tex.—Villareal v. Passmore, (Civ. 
App.) 145 S.W. 1086; MeMillion v. 
Cook, .(CiviApp.), 118° S.W. 775. 

76. Ala.—Basenberg v. Lawrence, 
49 So. 771, 160 Ala. 422. 

Ark.—Steen v. Sirrine, 
395; L118 Ark. ‘602: 

Mich.—Richards v. Church Bal- 
pee tay Co., 182 N.W. 99, 166 Mich. 

4, 

Pa.—Foringer v. New Kensington 
Stone Co., 72 A. 797, 223 Pa. 425. 


Lio. SW. 


Tex.—Jones v. Schnaufer, (Civ. 
App.) 202 S.W. 867. 
-77. Conn.—Wood v. Connecticut 


Savings Bank, 87 A. 983, 87 Conn. 341. 
Ky.—Pendleton v. Garrard Bank & 
Trust Co., 272 S.W. 917, 209 Ky. 461. 
Mo.—Mudd vy. Farmers’ & Mer- 
chants’ Bank of Hunnewell, 162 S.W. 
314, 175 Mo.App. 398. 
Or.—Doerstler v. First Nat. Bank, 
161 Pi 386, 82: Or: 92. 


Tex.—Farmers’ & Merchants’ Bank 


v. Owens, (Civ.App.) 178 S.W. 734. 
78. Ala.—Tennessee River Nav. 
ee v. Walls, 96 So. 266, 209 Ala. 


Ga.—Central of Georgia Ry. Co. v. 
Evans, 134 S.BE. 122, 35 Ga.App. 438. 

Ill.— Hinchliffe v. Wenig Teaming 
Co., 194 Ill.Avp. 627 [aff 113 N.E. 
707, 274 Ill. 417]; Akers v. Cleveland, 
mae Cc. & St. L. Ry. Co., 201 Ill.App. 


Mo.-—Mount Arbor Nurseries v. 


New, York, C. & St. i. RatCo: 2720S 
W. 410, 217 Mo.App. 31; Fewel v. St. 
Lou SER y. Co. CApp,): 26%S. 


S.C.—Gibson y. Atlantic Coast Line 
Ri Co:;5 7.0. ,S.h..-1030;. 88-S:C. 360. 


Tex.—Gulf, C. & S. F. Ry. Co. v. 
Gross, (Civ.Apn.) 204 S.W. 693; Mis- 
souri, K. & T. Ry. Co. of Texas v. Lin- 
ton, (Civ.App.) 141 S.W. 129. 


W. arsino v. Pacific 
Alaska Nav. Co., 170 P. 368, 100 Wash. 


a Norman v. Bullock County 
Bank, 65 So. 371, 187 Ala. 33: Morgan 
v. Embry, 85 So. 580, 17 Ala.Avp. 276; 
D. Sullivan & Co. v. Ramsey, (Tex. 
Civ.App.) 155 S.W. 580. 

80. Fike v. Stratton, 56 So. 929, 174 
Ala. 541; Redus y. Mattison, 121 P. 
258, 30, Okl. 720. 

81. Ind. __ Baltimore & O. S. R. 
Ge: v. Morris, 103 N.E. 35, 54 ind! App. 

Minn.—Falk v. Chicago & N. W. Ry. 
Co., 157 N.W. 904, 138 Minn. 41. 


Mo.—May v. Chicago, B. & Q. R. Co., 
225 S.W. 660, 284 Mo. 508; Cornell v. 
CHicaAsO; Ry pls ecw EV VAN COs, as Sew. 
1021, 1438 Mo.App. 598. 


Va.—Virginian Ry. Co. v. Bell, 79 
S.E, 396, 115 Va. 429, Ann.Cas.1915A 
804 

awe Bere: v. Chicago, M. & St. P. 
Ry. Co., 131 N.W. 902, 146 Wis. 419. 

82. Iowa.—King v. Chicago, R. I. 
A a Ry. Co., 172 N.W. 268, 185 Iowa 
1227. 

Mo.—Gentry v. Wabash R. 
S.W. 27, 172 Mo.App. 638. ° 

Or.—Andrew v. Oregon-Washington 
ROMINA MCOs Lorde. Lol, 90 Or Oli. 


Co., 156 
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employees,®? trespassers,®* and at 


railroad crossings to automobilists** and pedes- 
for injuries by street railway cars to 
passengers, °° automobilists,7 and pedestrians ;°° for 
injuries by automobiles to motorists,®® drivers of 
teams,°° and pedestrians ;° 


for injuries by em- 


S.C.—Hankinson vy. Charleston & 
Wat Gare i ©Oc ! Ty psekre nO ondd 4a eee 
150. 


S.D.—Yeager v. South Dakota Cent. 
Ry. Co., 140 N.W. 690, 31 S.D. 304. 
Tex.—Missouri, K. & T. Ry. Co., of 


Texas v. Richardson, (Civ.App.) 125 


S.W. 623. 


83. Southern Ry. Co. v. Smith, 58 
So. 429, 177 Ala. 367; St. Louis & 
S. F. R. Co. v. Champion, 157 S.W. 
408, 108 Ark. 326; Missouri, K. & T. 
Ry. Co. of Texas v. Mitcham, 121 S. 
W. 871, 57 Tex.Civ.App. 134. 


84. Eaton v. Southern Pac. Co., 134 
P. 801, 22 Cal.App. 461; Fiorina v. 
Wabash Ry. Co., (Mo.App.) 260 S.W. 
123, 


s5. St. Louis & S. F. Ry. Co..v. 
Dennis, 103 So. 894, 212 Ala. 590: Gulf, 
M. & N. R. Co. v. Fowler, 96 So. 87, 
19 Ala.Avp. 163; Cotner v. St. Louis 
& S. F. R. Co., 119 S.W._610, 220 Mo: 


284; Buckry-Ellis v. Missouri Paez 
Ry. .Co., -138 S.W. 912;° 158 Mo.Aup: 
499; Moseley v. Carolina, C. & O. Ry. 


eS aed Carolina, 91 S.E. 380, 106 S.C. 
368. 


» 86. U.S—Grady v. St. Louis 
Transit Co., 169 F. 400, 94 C.C.A. 622. 


Ill.—Gorman v. South Side Elevated 
RCo: It WiApps 471. 


Ky.—Brumfield Vv. Consolidated 
Coach Corporation, 40 S.W.(2d) 356, 
240 Ky. 1. 


Mo.—Heriford v. Kansas City Rys- 
Co., 220 S.W. 899. : 


S.C.—Moore v. Greenville Traction 
Co., 77 S.E. 928, 94 S.C. 249. 


87. Hall v. City and County of San 
Francisco, 206 P. 459, 188 Cal. 641: 
Louthan v. Chicago City RY. Co. fos 
Tll.App. 329; Malone v. Kansas ‘City 
Rys. Co., (Mo. App.) 232 S.W. 782; El 
Paso Hlectric Ry. Co. v. Benjimin, 
ee nee 202 S.W. 996 [dism f 
w ji. 


83. Ala.—Alabama City, 
Ry. Co. v. Bessiere, 72 So. 325, 197 
Ala. 5; Birmingham Ry., Light & 
VAN) Co. v. Fox, 56 So. 1018, 174 Ala. 


Ark.—Ft. Smith Light & Traction 
Say v. Phillips, 206 S.W. 453, 136 Ark. 


Mass.—Altaville v. Old Colony St. 
Ry. Co., 110 N.E. 970, 222 Mass. 322. 


Mo.—Esstman v. United Rys. Co. 
of St. Louis, 232 S.W. 725; Smith v. 
Kansas City Rys. Co., 232 S.W. 261, 
208 Mo.App. 139. 


Tex.—El] Paso Electric Ry. Co. Vv. 
Terrazas, (Civ.App.) 208 S.W. 387. 


89. Centennial Ice Co. v. Mitchell, 
112 So., 239, 215) Ala. 688; Caraveo v. 
Pickwick Stages System, 298 P. 516, 
113 Cal.App. 443; Haberman v. Kuhs, 
(Mo.App.) 270 S.w. 399; MeNab vy. 
O’Flynn, 272 P. 670, 127 Or. 490. 


90. Standard Oil Co. vy. Carter, 98 
So. 575, 210° Ala. 572. 


91. Roberts v. Kemp, 118 So. 656, 
218 Ala. 350; Barfield v. Evans, 65 So. 
928, 187 Ala. 579; Medlin vy. Spazier, 
Tien 2d a NEES Cal.App. 242; Goodwin 
v. Miller, 276 S.W. 117, 210 Ky. 407; 
Kilcoyne v. Metz, (Mo.App.) 258 S.W. 
4; Hutt v. C. J. Harris Lumber Co., 
(Mo.App.) 253 S.W. 472. 


Gono AS 
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ployers generally to their employees,®? or by mu- 
nicipalities to travelers on their streets;°* actions 
for assault,°* libel and slander,®> malpractice,°® 
trespass,®? condemnation of®’ or damages to®® land 
actions involving particular is- 


or other property ;1 


sues connected with the contest of a will,” 
tion of a deed,*? boundaries,* easements,® 
ments,® adverse possession,’ title to land,’ powers 
and habilities of partners,® fraud,?° transactions be- 
tween husband and wife,?? support of family’? and 
14 amount,’® and 


legitimacy of children,1? elements, 


I U.S.—Beaver Hill Coal Ce. 
Lassilla, 176 F. 725, 100 C.C.A. 283. 
Ark.—Southern Anthracite Coal 
Mining Co. v. Rice, 245 S.W. 805, 156 
Ark. 94. 
Cat.—Schellin v. North Alaska Sal- 
MOnwCoO; 138 ere eo, Loe Gale. LOS. 
aber hah DEISE NS), 


92. Vv. 


Z9NCOLO.. 72 

Ga.—Hutcheson Mfg. Co. v. Chan- 
dler, 116 S.E. 849, 29 Ga.App. 726. 

Ky.—Jellico Coal Mining Co. v. Lee, 
LOR OV. 26,0 lolly jub oe 

Mo.—Stewart v. Laclede Gas Light 
Co., 241 S.W. 909; Higgins v. Medart 
Patent Pulley Co. (App.) 240 S.W. 
252. 

Tex.—Gulf States Telephone Co. v. 
Evetts, (Civ-App.) 188 S.W. 289; Sny- 
der Ice, Light & Power Co. v. Bow- 
ron, (Civ.App.) 156 S.W. 550; Rice & 
Lyon y. Lewis, 125 S.W. 961, 59 Tex. 
Civ. App. 273. 

93. Wilcox v. Sides, 165 
267 Mass. 70; Bancroft v. Town of 
Hast Montpelier, 109 A. 39, 94 Vt. 163; 
“Wren v. City of Seattle, 170 P. 342, 
100 Wash. 67, 3 A.L.R. 1123; Wilson 
v. City of Elkins, 103 S.E. 118, 86 W. 
WERCHIES 

94. Ky.—Stiles v. 
18, 203 Ky. 225. 

Mich.—wNay v. Dickinson, 148 N.W. 
755, 182 Mich. 684. 

Minn.—Evertson v. McKay, 
W. 950, 124 Minn. 260. 

Mo.—Endicott v. Robertson, 244 S. 
W. 947, 211 Mo.App.. 508. 
Neb.—Fink vy. Busch, 120 N.W. 167, 

Neb. 599. 
95.° Lindsey v. St. Louis, I. M. & 
S. Ry. Co., 129 S.W.. 807, 95 Ark. 5343 
Hickman v. Nelson, (Mo.App.) 211 S. 
W. 181. 

96. Cowan y. Bouffleur, 192 111.App. 
21; Skar v. McKenney, 160 N.W. 247, 
135 Minn. 477; Beach v. Chollett, 166 
N.E. 145, 31 Ohio App. 8; Hoffman 
v. Watkins, 155 P. 159, 89 Wash. 661. 

97. Fort v. Wiser, 201 S.W. 7, 179 
Ky. 706; Fairchild v. Wilson, (Tex. 
Civ.App.) 168 S.W. 409. 

98. Cleveland, C., C. & St. L. Ry 
Co. vy. Smith, 97 N.E. 164, 177 ind. 
524. 

99. Ill.—Brown v. Leppo, 194 Ill. 
App. 243. 

Ind.—Southern Ry. Co. v. Friedley, 
100 N.B. 481, 52 Ind.Apm 192. 

Mo.—Alexander v. Wabash Ry. Co., 
(App.) 38 S.W.(2d) 545. 

S.c.—Auten vy. Catawba Power Co., 
65 S.E. 274, 66 S.E. 180, 84 S.C, 399. 

Tex.—City of Houston v. Merkel, 


Lile, 262 S.W. 


144 N. 


83 


(Civ. App.) 158° Sow. 885; Hunt Vv. 
Johnson, (Civ.App.) 141 S.W. 1060 
[appeal dism 171 S.W. 1125, 106 Tex. 
509]. 


Wis.—Matthews v. Town of Sigel, 
139 N-W. 721, 152 Wis. 123. 


N.E. 871,’ 


TRIAL 


cancella- 
encroach- 


1. Ala.—Lisenby v. Capps, 75 So. 
332, 200 Ala. 20; Jones v. Baty, 84 So. 
307, 17 Ala.App. 274. 

Ark.—New York Hotel Co. v. 
er, 251 S.W. 34, 158 Ark. 598. 

Conn.—Banach vy. Bohinski, 
688, 107 Conn. 156. 

Del.—Director General of Railroads 
v. Johnston, 114 A. 759, 31 Del. 397. 

Ky.—Powell v. Louisville & N. R. 
Co., 189 S.W. 218, 172 Ky. 285. 

Mo.—Adler vy. Planters’ Hotel Co., 
(App.) 181 S.W. 1062. 

Mont.—Marron v. Great Northern 
Ry. Co., 129 P. 1055, 46 Mont, 593. 


N.D.—Weigel v. Powers Elevator 
Co., 194 N.W. 1138, 49 N.D. 867. 


Or.—Fulp v. Brashears, 241 P. 69, 
116 (Ore 538: 

R.I.—Mediros v. Arter, 129 A. 602, 
47 BR... 35. 

Tex.—Ft. Worth & D. C. Ry. Co. v. 
Decatur Cotton Seed Oil Co., (Civ. 
App.) 179 S.W..1104; Lam & Rogers 
v. St. Louis Southwestern Ry. Co. of 
Texas, (Civ.App.) 142 S.W. 977. 

2. Ark.—Boone vy. Boone, 169 S.W. 
779, 114 Ark. 69, 

Cal.—In re Nutt’s Estate, 
393, LS Caley 522. 

Md.—Kasten vy. Kasten, 157 A. 533, 
161 Md. 409. 

Mich.—In re.Keene’s MHstate, 155 
ae 514, 189 Mich. 97, Ann.Cas.1918H 
367. 

Mo.—Wigginton v. Rule, 205 S.W. 
168, 275 Mo. 412; In re Poe’s Estate, 
(App.) 272 S.W. 704. 


Palm- 


139 <A. 


185 P. 


Tex.—-Wolnitzek y. Lewis, (Civ. 
App.) 183 S.W. 819. 
3. Welbrot v. Levenberg, 118 A. 


911,938, Conn. 21%;. Purdy Vv, Watts, 
90 A. 936, 88 Conn. 214; Phillips v. 
Phillips, "137 “Sih. (561, 163" Ga.) $99; 
Carmichael y. Carmichael, 96 S.E. 526, 
TOM Ss. oO ve 


4. Pulaski Stave Co. v. Sale, 201 
S.W. 12, 179 Ky. 638. 


5. Billings v. McKenzie, 89 A. 344, 
87 Conn. 617; Livergood v. Stoning- 
ton Coal Co., 201 Ill.App. 114. 

6. Rosette v. Shelton, 126 S.E. 242, 
159 Ga. 422. 


7% Kellt. v.. Wozier; 146 A. 786, %7 


N.Ji\Misc. 642; Trueheart v. Graham, 
(Tex.Civ.App.) 141 S.W. 281. 
8. Hall v. McKinnon, 193 F. 572, 


113 C.C.A. 440;, Weller v. Davis, 91 
A. 664, 245 Pa. 280. 


9. Christo v. Nicola, 183 Ill.App. 
486; Kelly v. Halox, 152 N.E. 236, 256 
Mass. 5; Vogel v. Traders’ Compress 
Co, 264 Pi i47, L298Okl. 2005 ‘Calli: 
Linn, 228 P. 127, 112 Or. 1. 


10. Purdy v. Watts, 90 A. 986, 88 
Conn. 2145) Smith! Vv. Tilton, 101 A. 
722, 116 Me. 311; Padgett v. "Bank of 
Mountain View, 125 S.W. 219, 141 Mo. 
App. 374; Benton v. Kuykendall, 
(Tex.Civ. App.) 160 S.W. 438. 


[§ 651 


Ory 
3 


, proof of!® damages. 


Failure to instruct on matter not pleaded has ‘pean 
held not error in actions on sales of goods,** notes,** 
insurance, including life,t® acecident,’° and fire ;22 
actions for compensation by brokers?* and employees 
generally ;?3 actions by or against common earriers 
of goods;24 actions to recover damages for injuries 
by ‘railroads to passengers,” employees,?° trespass- 
ers,27 and at railroad crossings to automobilists?* 
and pedestrians;?® for injuries by street railway 


11. Keller v. Flanagan, 213 P. 222, 
66 Mont. 144. 


12. Evenson v. 
36, 39 N.D. 523. 


13. Walker v. Walker, 65 S.E. 923, 
151 N.C. 164. 


14. Bond-v. City of Sedalia, (Mo. 
App.) 194 S.W. 740; Franklin Motor 
Car Co. v. Dyer, 163 N.E. 568, 29 Ohio 
App. 241; Fisheries Co. vy. McCoy, 
(Tex.Civ.App.) 202 S.W. 348; Pecos & 
Na ney. Con vweCottmanw((ihex:Cive 
App.) 160 S.W. 145. 


15. Chesapeake & O. Ry. Co. v. 
Hogg, 197 Sw. 840, 177 Ky. 425; 
Cumberland R. Co. v. Baird, 160 S.W. 
919, 156 Ky. 255; Baker v. Sparks, 
(Tex.Civ.App.) 234 S.W. 1109. 


16. Missouri, K. & T. Ry. Co. v. 
Edmonds, 174 P, 1052, 73 OKI. 2) Riv- 
erside & Dan River Cotton Mills ‘Comva 
Carter, 74 S.E. 183, 113 Va. 346. 


17. Monarch Metal Weather-Strip 
Co. v. Hanick, 155 S.W. 858, 172 Mo. 
App. 680; Wolf v. Hougham, 125 P. 
301, 62 Or. 264. 


18. Woodall v. Bankers’ Trust & 
salt Co., 129 S.m. 115, 34 GarApp: 
ov. 

19. Weisguth v. Supreme Tribe of 
Ben Hur, 112 N.E. 350, 272 Ill. 541 [aff 
194 Ill.App. 17]. 


20. Davilla v. Liberty Life Ins. Co., 
299 P. 831, 114 Cal.App. 308; Harring- 
ton v. Southern Surety Co., 221 N.W. 
577, 206 Iowa 925; Schwartz y. Na- 
tional anges Soc., 267 S.W. 87, 216 Mo. 
App. 63 

21. Collins v. Iowa Mfrs.’ Ins. Co., 
169 N.W. 199, 184 Iowa 747. 

22. Smith v. S. H. Fuller Loan Co., 


99) S.E. 130905) A Rats) eReid ans 
RacEipon, 121 S.E. 860, 31 Ga.App. 


Nelson, 168 N.W. 


23. Archambeault vy. Jamelle, 124 
A. 820, 100 Conn. 690; Sharpless Sep- 
ae Co. v. Gray, 161 P. 1074, 62 


24. Baker v. Nance Bros., 
Civ.App.) 294 S.W. 290. 


25. Southern Ry. Co. v. Weather- 
by, 93 S.H. 31, 20 Ga.App. 399; Mar- 
tin v. St. Louis- San Francisco Ry. ‘Co., 
(App.) 227 S.W. 129 [quashed 233 S: 
W. 219, 289 Mo. 479]. 


26. Pennsylvania R. Co. v. Gavin, 
234 Ill.App. 28. 


27. St. Louis & S. F. R. Co. v. Mc- 
Evers, 129 S.W. 816, 95 Ark. 623; Da- 
vis v. Southern Ry. Co., 88 S.E. 919) 
18 Ga.App. 134. 


28. Pratt, Read & Co. v. New York, 
ING Hees He Con TS OMe Am Oe 103 
Conn. 735 [rearg den 131 A. 395, 1038 
Conn. 508]; Gillaspie vy. Louisiana & 
INA Re 18 Co., (Mo.App.) 260 S.W. 547. 


29. Hines v. Owens, 108 S.B. 478, 
27 Cae. 373; Belcher v. Sandy 
Valley & EB. Ry. Co., 269 S.W. 729, 207 
Ky. 560. 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 651-653] 


ears to passengers,*° drivers of teams,?! and pe- 
destrians;°* for injuries by automobiles to motor- 
ists,°° guests,?* and pedestrians;*® for injuries by 
employers generally to their employees,*® or by 
municipalities to travelers on their streets ;*7 actions 
for trespass;*® actions involving particular isswes 
connected with the exeeution®® or eancellation?® of 
a deed, boundaries,*! title to Jand,42 and amount 
ot damages.*? 


[§ 652] b. Where Declaration Contains Several 
Counts. An instruction authorizing recovery if the 
material averments of either one of several counts 
had been proved is proper when each count states 
a valid cause of action,** even though one of the 
counts contains another allegation not sufficient 
in itself to support recovery.*® An instruction 
basing recovery on a fact charged in the declara- 
tion or some count thereof is proper if such fact 
is charged in one count, although.not charged in 
another,*® and instructions authorizing recovery on 
facts in the various counts are not objectionable 
as authorizing a verdict on all counts, where each 
instruction hypothesizes the facts on which it is 
based;*’ but an instruction proper as to some 
counts and not as to others is erroneous if not lhm- 
ited to the counts to which it may properly apply,*® 
and a request therefor is properly refused.*? <A 


30. Wanton v. Pacific Electric Ry. | leging 


Co., 174 P. 61, 178 Cal. 616; Van Vran- 


TRIAL 


violation 
where such ordinances were not ad- 
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failure to give an instruction appropriate to a par- 
ticular count is not erroneous where the count is 
abandoned.®° 


Where one count defective. Where a declara- 
tion contains several counts, one of which is de- 
fective, an instruction permitting recovery if plain- 
tiff has established the case as set out in any one 
of the counts is proper where no demurrer has been 
filed to the declaration®? or where the defective 
count has been eliminated from the case by another 
instruction ;°? but where by its terms the instruction 
is or may be applied solely to the defective count, 
it is erroneous®* and a request therefor is properly 
refused,®> unless the defect in the count would not 
render it insufficient after verdict.>° 


[§ 653] c. Where Issues Not Well Pleaded.57 An 
instruction involving an issue presented by plead- 
ings, not demurred to, is not erroneous although 
the issues are not well pleaded,®® unless the instruc- 
tion in terms permits recovery on allegations that 
state no cause of action.5® The court does not err 
in refusing to instruct on an issue raised by a plea 
which does not offer a good defense, even though 
no demurrer thereto was filed,®° and, where a plead- 
ing 1s demurred to, and the demurrer sustained, in- 
structions based on such pleading are erroneous®! 
and requests therefor are properly refused.°? If 


Rys. Co., 149 N.H. 422, 318 Ill. 402 


of ordinances, 
[rev 232 Ill.App. 246]; Schlauder v. 


ken v. Kansas City Elevated Ry. Co., 
114 P. 202, 84 Kan. 287. 


$1. Todd v. Kansas City Rys. Co., 
(Mo.App.) 237 S.W. 868. 


32. Barnett v. Savannah Electric 
Co., 82 S.E. 910, 15 Ga.App. 270; Hu- 
ber v. United Rys. Co. of St. Louis, 
(Mo.) 189 S.W.. 1163; Steinman v. 
Cleveland Ry. Co., 155 N.E. 149, 23 
Ohio App. 448. 

33. Birmingham Ry., Light & Pow- 
er Co. v. Drennen, 67 So. 386, 190 
Ala, 176; Chouinard v. Wooldridge, 
127 A. 908,‘ 102 Conn. 66; Evans v. 
Kent, 110 S.E. 685, 28 Ga.App. 172. 


34 Furcolo v. Auto Rental Co., 148 
A. 377, 110 Conn. 540. 

35. Dewhirst v. Leopold, 229 P. 30, 
194 Cal. 424; Flowers y. Faughnan, 
120 S.E. 670, 31 Ga.App. 364. 

36. Lichtenstein vy. L. Fish Furni- 
ture veo. id "NE a7 2905 2720s er, 
Ann.Cas.1918A 1087; Nash v. St. Jo- 
seph Lead Co., (Mo.App.) 238 S.W. 
584: Warren y. Curtis & Co. Mfg. Co., 
(Mo.App.) 234 S.W. 1029; Williams 
v, United States Incandescent Lamp 
Co., 157 S.W. 130, 173 Mo.App. 87. 


37. Stretch v. City of Lancaster, 
(Mo.App.) 206 S.W. 388. 

38. Savannah Electric & Power Co. 
v. Horton, 162 S.E. 299, 44 Ga.App. 
578. 

39. Ricketson v. Ricketson, 107 S. 
By 6225, 151) Ga. 540. 

40. De Nieff v. Howell, 75 S.E. 202, 
138 Ga. 248. 

41. Behrend v. Hartwig, 147 N.W. 
330, 166 Iowa 1438. 


42. Wannay v. Harmon, (Tex.Civ. 
App.) 137 S.W. 406; Lang vy. Clark, 
$2 7A. 625; 8a SVit. 222: 

43. St. Louis, {. M. & S. Ry. Co. v. 
Fitzhugh, 180 S.W. 490, 121 Ark. 633. 

44. Burge v Forbes, 120 So. 577, 
23 Ala.App. 67 [cert den 121 So. 915, 
219 Ala. 700]. 

45. See case infra this note. 

fa} Failure to exclude count al- 


mitted in evidence, does not invalidate’ 


instructions permitting plaintiff in 
an action for injuries to recover un- 
der any count of the declaration, 
when the count in question states a 
cause of action irrespective of the 
violation of the ordinances. Lerette 
v. Davis, 225 Ill.App. 93 [aff 137 N.E. 
811, 306 Ill. 348]. 

46. See case infra this note. 

[a] Common-law and statutory 
counts.—In an action for the death 
of a miner resulting from being run 
over by a trip of cars, where there 
was a count in the declaration alleg- 
ing a violation of statute and a com- 
mon-law count averring negligence, 
the giving of an instruction basing 
plaintiff's right to recover on negli- 
gence was not error because negli- 
gence was not averred in the statu- 
tory count. Baziules v. O’Gara Coal 
Co., 186 Ill.App. 583. 

47. Neice v. Chicago & A. R. Co., 
eee 989, 254 Ill. 595, 41 L.R.A.N.S. 


48. Batson v. Alexander’ City 
Bank, 60 So. 318, 179 Ala. 490; West- 
berry v. Clanton, 72 S.E. 238, 1386 Ga. 
795; Piedmont Hotel Co. v. Hender- 
son, 72 S.E. 51, 9 Ga.App. 672. 


4% Burge v. Scarbrough, 100 So. 
653, 211 Ala. 377; Clinton Mining Co. 
Vv. Bradford, 76 So. 74, 200 Ala. 308; 
Mantonya v. Wilbur Lumber Co., 251 
lil.App. 364; Carney v. Marquette 
Third Vein Coal Co., 175 Ill.App. 139 
{aff 103 N.E. 204, 260 Ill. 220). 


50. Miller v. Schaff, (Mo.) 228 _S. 
W. 488 [petition for cert dism 42 S.Ct. 
53, 257 U.S. 651, 66 L.Ed. 417]. 


51. Where issues generally not 
well pleaded see infra § 653. 


52. Ardison v. lllinois Cent. R. Co., 
ie Ary eda 274 [aff 94 N.E. 501, 249 


53. Boyrczka v. Janowski, 182 Tl. 
App. 97; Connelly v. George A. Fuller 
Co., 159 Ill.App. 488; Emerling v. 
Spine Valley Coal Co., 149 Ill.App. 


54. Northern Trust Co. y. Chicago 


Chicago & Southern Traction Co., 97 
N.E. 233, 253 Ill. 154 [rev 160 Ill.App. 
309]; Price v. Clover Leaf Coal Min- 
ing Co., 188 Ill.App. 27; Latham v. 
Cleveland.) (C.j) GC: 6 St. a. Rs (Co7e 9 
TIll.App. 324. 


55. Alabama Fuel & Iron Co. v. 
Andrews, 102 So. 799, 212 Ala. 336; 
ate ee v. Peoria Ry. Co., 153 Ill.App. 


56. Diehl v. Hast St. Louis Light & 
Power Co., 188 Ill. App. 286. 


57. Where one of several counts 
defective see supra § 652. 


58. Miller v. Balthasser, 78 Ill. 
302; Low v. Getty, 18 Ill. 493. 


{a] Demurrer proper remedy.— 
(1) If the cause of action charged in 
the declaration is not well pleaded, 
defendant’s proper course is to de- 
mur. Miller v. Balthasser, 78 Ill. 302. 
(2) So, if plaintiff treats the plea as 
presenting a good defense, by taking 
issue on it, the court commits no re- 
versible error in so regarding it, and 
instructing the jury accordingly, if 
there be evidence sustaining the plea. 
Mudge v. Treat, 57 Ala. 1. 


{[b]_ Instructions on issues as they 
should have been pleaded under a. 
statute are proper on the ground that 
a defective pleading may be amend- 
ed to present the statutory grounds 
for recovery. Jackson v. Rutledge, 
122 N.E. 579, 188 Ind. 415. 


{c} Measure of damages.—That a 
petition, which states a case for dam- 
ages, undertakes to allege a wrong 
measure of damages, does not inter- 
fere with the duty of the court to in- 
struct the jury as to the proper meas- 
ure of damages. St. Louis, B. & M. 
R. Co. v. Murphy & Kay, (Tex.Civ. 
App.) 131 S.W. 306. 


59. Lower Vein Coal Co. v. Moore, 
137 N.E. 887, 80 Ind.App. 58. 

60. Newman vy. McComb, 71 S.E. 
624, 112 Va. 408. 


61. Fike v. Stratton, 56 So. 929, 174 
Ala. 541. 
62. Mutual Life Ins. Co. of New 


York v. Witte, 67-So. 268, 190. Ala. 327; 
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a demurrer is erroneously overruled and the case is 
tried on issues made by the insufficient pleadings, 
instructions on issues raised thereby are held prop- 
er in some jurisdictions®? and not in others,®* es- 
pecially where it does not appear whether the ob- 
jections to the sufficiency of the pleading went to 
the form or substance of the allegations.*® 


Admitted. 
A With some exceptions,°® instruc- 
tions outside the pleaded issues are not allowed on 


[§ 654] d. Where Evidence 
Pleaded Issucs. 


Western Union Tel. Co. v. Benson, 
159 Ala. 254, 48 So. 712;. Fiorina v. 
Wabash Ry. Co., (Mo.App.) 260 S.W. 
123; Secor v. Oregon Imp. Co., 45 P. 
654, 15 Wash. 35. 


63. Sloss-Sheffield Steel & Iron Co. 
v. White, 65 So. 999, 187 Ala. 605; 
Pratt Consol. Coal Co. v. Davidson, 55 
So. 886, 173 Ala. 667, 673. 


“In ruling upon demurrers to these 
pleas. the court failed to observe the 
principles of law which have been 
stated. Thkes seemed to give the de- 
fendant the advantage of insufficient 
pleas. But when the ccurt came to 
give the law of the case in charge to 
the jury, in both the general oral 
charge and in _ special instructions 
given at the plaintiffs request, as 
well as in the refusal of special in- 
structions requested by the defend- 
ant, it departed from that theory 
which it, had observed in passing upon 
the demurrers to pleas, and stated the 
law more in accord with the princi- 
ples which ought to have controlled 
the disposition of the case. . . . 
Under the circumstances the. court’s 
rulings in the matter of the instruc- 
tions were erroneous, however nearly 
in accord with the law of the. case 
they would have been if the issues 
had been so shaped as to ascertain the 
rights of the parties on correct prin- 
ciples. The defendant was entitled 
to have its liability ascertained and 
declared upon some consistent theory 
which it might have reviewed. Nor 
can the doctrine of harmless error 
save a reversal. True, the plaintiff 
made out his prima facie case by 
procf without conflict. And on the 
facts as they are stated in the bill of 
exceptions no special defense seems 
open to the defendant. But we can- 
not assume to know what the evi- 
dence would have been if issues had 
been differently shaped, nor that the 
defendant, if demurrers to its defec- 
tive nleas had been sustained, might 
not have amended so as to present a 
meritorious defense. Instructions 
must be pertinent to the issues form- 
ed between the parties.” Pratt Con- 
solidated Coal Co. v. Davidson, supra. 

64. Commercial Union Assur. Co., 
Limited, cf London, England vy. Schu- 
maker, 119 N.E. 532, 71 Ind.App. 526. 


' 65. Walton v. Busby, 85 S.E. 1054, 
144 Ga. 45. 


6S. See cases infra note 71. 


67. Conn.—-Baldwin v. Walker, 21 
Conn. 168, 

Fla.—Jacksonville Plectric Co. v. 
Batchis, 44 So. 933,54 Fla. 192; Walker 
v. Parry, 40 So. 69, 51 Fla. 844; .Fon- 
Jayson v. Love, 33 So. 306, 44 Fla. 551; 
Savannah, etc., + COL Na) GEO. We 
Tiedeman & Bro., 22 So. 658, 39 Fla. 
196; Jacksonville, etc., R. Co. v. Neff, 
PSO. mOboe 20) Fla wie homes Bear nl Shvinvs 
Pensacola, ete., R. Co., 9 So. 696, 28 
Fla. 251. 


ill.—Hackett v. Chicago City R. 
Co., 85 N-E. 320, 235 Ill. 116;. Johnson 
v. Chicago City Ry. Co., 166 Ill.App. 
1] 


Ind.—Indiana R. Co. v. Maurer, 66 
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outside 


N.E. 156, 160 Ind. 25. 


Kan.—Atchison. ete., R. Co. v. Mil- 
ler, 18 P. 486, 39 Kan. 419. 

Mo.—Krelitz v. Calcaterra, 33 S.W. 
(2d) 909; State ex rel. People’s Bank 
of Sumner v. Melton, 251 S.W. 447, 
213 Mo.App. 662; Kellogg v. Kirks- 
ville, 112 S.W. 296, 132 Mo.App. 519; 
Wright v. Fonda, 44 Mo.App. 634; 
Fitchburg Safety Fund Nat. Bank vy. 
Westlake, 21 Mo.App. 565. 


Neb.—Tootle v. Maben, 33 N.W. 264, 
21 Neb. 617. f 

N.D.—Williams v. Beneke, 153 N.W. 
41 SOUN. Ds ib3'82 


Or.—Latourette v. Meldrum, 90 P. 
508,449) Or. (3976 Coos Bay, etc. Rix; 
etek (Co: ye Sielingl ss, dol 2, 2.0 Ol 
887; Buchtel v. Evans, 28 P. 67, 21 
Or. 309. 

Tex.—Moody v. Rowland, 99 S.W. 
1112,'/ 100) Tex.’ 363: Murchison~ v: 
Mansur-Tibbetts Implement Co., (Civ.-+ 
App.) 37 S.W. 605; Duffard v. Herbert, 
2 Tex.App.Civ.Cas. § 612. 

68. Ind.—Louisville 
Indiana Traction Co. v. Cotner, 
N.E. 78, 71 Ind.App. 377. 

Ky.—Hignite’s Adm’x y. Louisville 
Neuropathic Sanitorium, 4 S.W.(2d) 
407, 223 Ky. 497. 

Minn.—Bick y. Minneapolis, St. P. 
& S.iSk Me Rye Co-, 119 NiWi. 505; 10:7, 
Minn. 78. 


Mo.—Arkla Lumber & Mfg. Co. v. 
Henry Quellmalz Lumber & Mfg. Co., 
252 S.W. 961; Christian v. Connecti- 


& Southern 
125 


cut ) Mut. 1. Ins: (Co:; 45 -Saw. 268; 
143 Mo. 460; Glass v. Gelvin, 80 Mo. 
297; Iron Mountain Bank v. Murdock, 


62 Mo. 70; Moffatt v. Conklin, 35 Mo. 
453; Kidd v. Kansas City Light & 
Power Co., (App.) 289 S.W. 584; 
Smart v. Wabash R. Co., 148 S.W. 172, 
164 Mo.App. 61; Kellogg v. Kirksville, 
7112 S.W. 296, 132 Mo.App. 519; Wright 
v. Fonda, 44 Mo.App. 634. 


Ohio.—Bauman vy. Hanlon, 163 N.E. 
629, 29 Ohio App. 448. 


Tex.—Galveston, H. & S. A. Ry. 
Co. v. Noelke, 125 S.W. 969, 59 Tex. 
Civ.App. 347, 


_ 69, Capital Bank v, Armstrong, 62 
Mo. 59; Bruce v. Sims, 34 Mo. 246. 


70. Miller’ v. Prussian Nat. Ins. 
Co., 122 N.W. 1098, 158 Mich. 402; 
Osseforth v. Cincinnati Traction Co., 
9 Ohio N.P.N.S. 860; Wichita Falls, 
R. & Fort Worth R. Co. v. Baker, (Tex. 
Civ.App.) 242 S.W. 278. 


71. Ga.—Hester v. Keen, 82 S.E. 
250, 141 Ga. 882; Rome Hotel Co. v. 
Warlick, 13 S.H. 116, 87 Ga. 34; Rat- 
teree v. Chapman, 4 S.E. 684, 79 Ga. 
574; Savannah, etc, R. Co. v. Barber, 
71 Ga. 644; Ocean Steamship Co. y. 
Williams, 69 Ga. 251; Davis v. Mc- 
Duffie, 134 S.E. 800, 35 GaApp. 786; 
Waynesboro Planing Mill v. Perkins 
Mfg. Co., 134 S.E. 831, 35 Ga.App. 
767; J. T. Tice Co. v. Evans, 123 S.E: 
742,32 GaApp./335. 

Iowa.—Struebing v. Stevenson, 105 
N.W. 341, 129 Iowa 25; Coppock v. 
Lampkin, 87 N.W. 665, 114 Iowa 664; 


P49 Wash. 273 


[§§ 653-654, 


the basis of evidence improperly admitted,®? and: 
‘instructions are erroneous where based on evidence 
changing or enlarging’ the scope of the pleadings,*®* 
or where based on evidence which contradicts the 
pleadings of the party introducing it,°® and there. 
is no error in refusing requests to charge with re- 
spect to such evidence.?° 
the pleaded issues is admitted without objection, ' 
instructions thereon are held proper in some ju- 
risdictions’! and not in others.*? 


Where evidence outside 


Where evidence 


Rosenberger v. Marsh, 78 N.W. 837, 
108 Iowa 47; 
Iowa 60; Rogers v. Millard, 44 Iowa 
466. But see Eller v. Loomis, 76 N. 


W. 686, 106 Towa 276 (the »dmission. 


of immaterial evidence without ob- 
jection does not justify an instruc- 
tion presenting an issue raised only 
by such evidence). 

Minn.—Qualy v. Johnson, 83 N.W. 
393, 80 Minn. 408. 


Ohio.—Jarmusch v. Otis Iron, ete., 
Go: 28% Ohio. Cir Cty 122 


Pa.—Scott v. Sheakly, 3 Watts 50. 


S.C.—Davis v. Atlanta, etc., Air 
Line R. Co.. 41 S.E. 468, 63 SC. 370; 
Chafee v. Aiken, 35 S.E. 890. 57 S.C. 
507. But see Heiden v. Atlantic Coast 
Line R. Co., 65 S.E. 987, 84 S.C. 117 
(issues must be confined to those 
made by pleadings). 


S.D.—Missouri River Transp. Co. 


v. Minneapolis & St. L. Ry. Co., 147 


N.W. 82, 34 S.D. 1. 


Wash.—Childs v. Childs, 94 P. 660, 
Schwaninger v. Mc~ 
Neeley, 87 P. 514, 44 Wash. 447. 


Wis.—Bowers v. Thomas, 22 N.W-. 
710, 62 Wis. 480; Marshuetz v. Wright, 
6 NW. 511, 50° Wis! 175;- Stiller wv: 
Chicago, etc., R. Co., 6 N.W. 803, 49 


Wis. 609; Flanders v. Cottrell, 36 
Wis. 564. 
fa] On ground of waiver.—tiIf, in 


the progress of a trial, evidence is 
introduced by either party at variance 
with the issues made by the pleadings, 
without objection as to its com- 
petency, the error is waived, and the 
court may properly instruct the jury 
with relation to the whole field of in- 
quiry covered by the evidence. Boyce 
v. California Stage Co., 25 Cal. 460; 
National Mut. F. Ins. Co. v. Sprague, 
92 P. 227, 40 Colo. 844; Gayarre v. 
Tunnard, 9 La.Ann. 254; Johnson v. 
Caughren, 104 P. 170, 55 Wash. 125, 
19 Ann.Cas. 1148; Fox v. Utter, 33 P. 
354, 6 Wash. 299. 


[b]) On greund of amended plead- 
ing.— When evidence is received with- 
out objection upon any particular 
ground not covered by the complaint, 
the court may assume that the com- 
plaint is as broad as the evidence 
when charging the jury, and the com- 
plaint will be deemed amended to con- 
form with the evidence and charge, 
since the amendment could have been 
made as of course at the trial. How- 
ard v. Georgia Ry. & Power Co., 133 S. 
E. 57, 35 Ga.App. 273; Armour Ferti- 
lizer Works v. Dasher, 98 S.B. 105, 23 
Ga.App. 189; Schwaninger v. McNee-— 
ley, 87 P. 514, 44 Wash. 447. 


72. Indiana R. Co. v. Maurer, 66 
N.E. 156, 160 Ind. 25; State v. Ellison, 
195 S.W. 724, 270 Mo. 645; Martin v. 
St. Louis-San Francisco Ry. Co., (Mo. 
App.) 227 S.W. 129 [judgment and 
opinion quashed on another point sub 
nom. State ex rel. St. Louis-San Fyan- 
cisco Ry. Co. v. Reynolds, 233 S.Ww. 
219, 289 Mo. 479]; Latoureltte v. 
Meldrum, 90 P. 503, 49 Or. 397; Coos 
Bay, ete: Ri, etc., Co. v4 Sig) inj23 8. P: 
192, 26 Or. 387; Moody v. Rowland, 
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Collins v. Collins, 46: 


ci 


§§ 654-656] 


outside the pleaded issues is admitted against ob- 
jection, instructions thereon are erroneous,’ and 
-a request therefor is properly refused ;"4 but one 
who, against objection, introduces testimony upon 
a point not raised by the pleadings cannot object 
to the giving of a charge based upon such testimo- 
ny,’® and, where the pleading is in general terms 
broad enough to inelude the specific fact on which 
the charge is based, the rule prohibiting instruc- 
tions outside the pleaded issues does not apply.7® 


[§ 655] e. Where Case Tried on Theory Broader 
than Pleadings. It is proper to instruct in accord- 
ance with the theory upon which both parties tried 
the case, although the instruction be broader than 
the pleadings,’* especially where the pleadings are 
not clear, no demurrers are made, and the instruc- 
tion is within the interpretation of the pleadings 
acted upon by the parties,’® and it is error to re- 
fuse a request for an instruction to this effect.7® 
Even in those jurisdictions requiring instructions 
to be confined to the issues made by the pleadings, 
regardless of the evidence introduced,*° if the case 
is ‘litigated by both on the basis of the admitted 
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‘words in the same mean ng, 86 or even 


[64 C.J.] 759 


evidence regardless of the pleadings, and both re- 
quest instructions on that basis, neither party can 
complain.®! It has even been held error to confine 
the instructions to the pleadings, where the case 
is tried on another theory,®? and a request for an 
instruction stating a different theory from the one 
on which the case was tried is properly refused.*? 


[§ 656] f£. What Constitutes Conformity to Plead- 
ings. An instruction in general terms is held to 
conform to a pleading which is or may be construed 
as a goneral averment even though referring to 
specific facts,3+ and even where the pleading is not 
a genera] averment, an instruction stating a prin- 
ciple of law in genera] terms conforms if the spe- 
cifie appheation is made.8* There is conformity 
of instruction to pleading where both use the same 
where the 
pleading uses the word in a limited sense and the 
instruction in a broad sense, where the ground for 
recovery in either ease is the same,$7 or even thongh 
the identical language of the pleadings is not used 
in the instruction if the words used have th> same 
legal intendment,®® or even though words inappro- 


99 S.W. 1112, 100 Tex. 363; Murchison 
v. Mansur-Tibbetts Implement Co., 
(Tex.Civ.App.) 37 S.W. 605. 

See Budd v. Hoffheimer, 52 Mo. 297; 
Kirby v. Wabash R. Co., 85 Mo.App. 
345 (both of which cases contain an 
intimation that instructions based on 
evidence not within the issues made 
by the pleadings but not objected to 
would not be improper if amendments 
were made in accordance with the 
aed Contra Madison v. Missouri 
Pac. R. Co., 60 Mo.App. 599. 


mas ‘st. Louis, ete., R.. Co. 
Vaughan, 105 S.W. 573, 84 Ark. 311: 
Republic Tron, ete., Co. v. Radis, 106 
Tll.App. 530; Bick v. Minneapolis, etc., 
R. Co., 119 N.W. 505, 107 Minn. 78. 


74 Bank of Commerce v. Broyles, 
120 P. 670, 16 N.M. 414 [rev 34 S.Ct. 
730, 234 U.S. 64, 58 L.Ed. 1214]. 

75. Bowen v. anline: etc., R. Co., 
13 S.B. 421, 34 S.C... 21 

76. State ex rel. abteaae Pack- 
ing Co. v. Reynolds, 230 S.W. 642, 
287 Mo. 697 [quashing cert (App.) 224 
S.W. 99]. 


77. Ariz.—Salt River Valley Wa- 


‘ter Users’ Ass’n v. Berry, 250 P. 356, 
“ot Ariz: 39: 
Ga.—Georgia, S. Rya1Co.y Ve 


Perry, 69 S.E. 493, 8 Pan, aH 3 427. 

lowa.—Farmers’ Sav. Bank of Mur- 
ray v. Planters’ Terminal Elevator Co. 
-of Des Moines, 204 N.W. 298, 200 Iowa 
434; Boerner Fry Co. -v. Mucci, 138 
N.W. 866, 158 Iowa 315; Hoyt v. Hoyt, 
“28 N.W. 27, 68 Iowa 7038. 

Mo.—North Nishnabotna Drainage 
Dist. v. Morgan, 18 S.W.(2d) 438, 323 
Mo. 1. 

Neb.—Grover v. Aaron Ferer & 
Sons, 241 N.W. 539, 122 Neb. 755; 
Herpolsheimer v. Acme Harvester Co., 
119 N.W. 30, 83 Neb. 53. 

Ohio.—Pecsok v. Millikin, 173 N.E. 
626, 628, 36 Ohio App. 543. 

Tex.—Blum v. Whitworth, 1 S.W. 
108, 66 Tex. 350. 

Wash.—Kane v. Lindsey, 254 P. 461, 
143 Wash. 61; Kolbe v. Public Market 
Delivery & Transfer, 226 P. 1021, 130 
Wash. 302. 

Ah feces a aa v. Cottrell, 36 Wis. 

“Tt is settled by the authorities 
‘that where, upon trial of the case, 
there projects from the record a logi- 


‘answer. 


eal issue, not arising from the pleed- 
ings directly, it is the duty of the 
court to submit all aspects of the case 
as they exist at the close of the tes- 
timony, and if, as in the case at bar, 
it appears by the proof that by a rea- 
sonable interpretation the issue of 
unavoidable accident exists, the court 
commits no error by explaining the 
law to the jury.” Pecsok v. Millikin, 
supra. 

fa] Iustructions held proper.—(1) 
On bailment in action for loss of 
guest’s pronerty. O’Connor v. Hotel 
Traymore Co., 153 A. 488, 9 N...Misc. 
135. (2) On contributory negligence 
inferable from plaintiff's own evi- 
dence, although not pleaded by the 
McCabe v. City of Butte, 125 
P. 133, 46 Mont. 65. (3) On reason- 
ableness of press comment in action 
for libel. Post Pub. Co. v. Peck, 199 
F. 6, 120 C.C.A. 1. (4) On effect of 
Sunday law, in action on a contract. 
Kryzminski v. Callahan, 100 N.®. 335, 
213 Mass. 207, 43. L.R.A.N.S. 140. (5) 
On joint agency by plaintiff for de- 
fendant and another. Menefee_ v. 
Diggs, 172 S.W. 427, 186 Mo.App. 659. 
(6) On liability as partners, in an ac- 
tion against two defendants on an al- 
leged indebtedness. Shannon y. Cal- 
mus, 234 P. 107, 70 Cal.App. 652. (7) 
On damages recoverable for perma- 
nent nuisance. [Louisville & N. R. Co. 
v. Conn., 200 S.W. 952, 179 Ky- 478. 
(8) On regulations of Interstate 
Commerce Commission in an action 
against a railroad company for dam- 
age caused by an exp’osion of T.N.T. 
in the railroad company’s cars. New 
Jersey Fidelity & Plate Glass Ins. Co. 
v. Lehigh Valley R. Co., 105 A. 206. 92 
N.J.Law 467 [cert den 39 S.Ct. 258, 
249 U.S. 600, 63 L.Ed. 796]. 


78. Panhandle Grain & Elevator 
Co. tient eg (Tex.Civ.App.) 247 S. 
W. 873. 


79. McBride v. Huckins, 81 A. 528, 
76 N.H. 206; Renfro v. Texas Cent. 
Ry. Co., (Tex.Civ.App.) 141 S.W. 820. 


80. See supra § 653. 


81. Chicago, etc., R. Co. v. Har- 
rington, 61 N.E. 622, 192 Ill. 9; Mlli- 
nois Steel Co. v. Novak, 56 N.E. 966, 
184 Ill. 501; Chicago, B. & Q. R. Co. v. 
Wolfring, 118 Tll.App. 537; Hila v. 
Missouri Pac. R. Co., 13 S.W. 946, 101 
Mo. 36. 


82. Martel v. White Mills, 111 A. 
237, 79 N.H. 439; Fagan v.,.Central R. 


Co. of New Jersey, 107 A. 422. 93 N.J. 
Law 203; Brusie v. Peck Bros. & Co., 
3 2) NES. 5 0.65 SD ae Died O22 dk Osa Vea 
Lewis, 33 N.Y.S. 258, 86 Hun 241; Fox 
v. Utter, 33 P. 354, 6 Wash. 299. 

€8. U.S.—Morris v. Southern Ice 
Coi, (2:14) Fe 168> faffi219 Ey-551, 8135 
GiG.A: 319]. 

Conn.—Burbee v. McFarland, 157 A. 
538, 114 Conn. 56. 


Ga.—Davis v. McDuffie, 134 S.E. 
800, 35 Ga.App. 786. 

Tll.—Hoffman v. Ernest Tosetti 
Brewing. Co., 100 N.E. 531, 257 Ill. 


185 [rev 167 Ill.App. 291}. 

Kan.—Noble v. Fisher, 150 P. 575, 
96 Kan. 247. 

Mo.—Brown v. Shepard Hlevator 
Co., (App.) 23 S.W.(2d} 1100; Evans 
v. Williams, 4 S.W.(2d) 867, 222 Mo. 
App. 705; O’Farre'l v. Metrcpolitan 
Po Ry. Co., 138 S.W. 693, 157 Mo.App. 
18. : 

N.J.—Monmouth Plumbing & Sup- 
ply Co. v. Herbert, 154 A. 769, 9 N.J. 
Misc. 250, 107 N.J.Law 5385 [aff 150 A. 
192, 8 N.J.Mise. 336]. 


84 See case infra this note. 


{a] Testamentary capacity, plead- 
ed in general terms, even though 
predicated on specific facts, justifies 
an instruction on testamentary canac- 
ity in general terms. Moll v. Pollack, 
8 S.W.(2d) 38, 319 Mo. 744. 


85. Central of Georgia Ry. Co. v. 
Blackman, 68 S.E. 339, 7 Ga.App. 766. 


86. See case infra this note. 


[a] “Otherwise injured.”—An in- 
struction using the term “otherwise 
injured” is not erroneous as authoriz- 
ing a recovery outside the p'eadings, 
where the pleading itself used the 
term. Blake v. Citv of Bedford, 151 
N.W. 74, 170 lowa 128. 


87. See case infra this note. 


{a] “Treatment,” used in a charge 
in an action against a physician to 
include diagnosis, while the pleading 
uses the word to exclude diagnosis, 
does not render the instruction bad 
for want of conformity, where neg- 
ligence in treatment either in the in- 
clusive or limited sense was essential 
to recovery: Hester v. Ford, 130 So. 
203, 221 Ala. 592. 


ss. Smith v. Plant, 103 N.E. 58, 
216 Mass. 91; Sanders y. Armour & 
Co. of Delaware, (Mo.App.) 292 S.W. 
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priate to the issues are used, if the sense in which 
they are used is unmistakable and is pertinent and 
An instruction is not objectionable be- 
cause it fails to refer to an immaterial averment 
in the pleading,®® or to submit a nonessential issue,** 
or because it refers to matters outside the plead- 
ing by way of introduction to,®? or illustration of,°° 
the matters in issue, or even matters outside the 
pleaded issues, if the jury are not misled thereby 
and are given full liberty to determine all issues 
An instruction within 
the pleadings is not made improper by being inap- 


correct.°® 


of fact for themselves.°®* 


plicable to one of the parties to 


443, 445; Barnes v. Elliott, (Mo.App.) 
251 S.W. 488; Ewalt v. Garnett, 163 
S.W. 9438, 180 Mo.App. 614. 


“An instruction need not be couched 
in the identical language of the peti- 
tion. It is held to be sufficient if so 
framed as to meet the competent evi- 
dence admitted under the pleadings 
and worded so as to have the same 
legal intendment as that contained 
in the pleadings.” Sanders v. Armour 
& Co. of Delaware, supra. 

[a] “On or about” date pleaded.— 
Although petition alleged plaintiff ad- 
vanced money to defendant July 28, 
1914, there is no substance in criti- 
cism of instruction to find for plaintiff 
if jury. believe transaction took place 
“on or about” that date. Walker v. 
Hester, 198 S.W. 912, 178 Ky. 342. 


gs9. Orr v. Planters’ Phosphate & 
Fertilizer Co., 68 S.E. 779, 8 Ga.App. 
59: 


90. Phinizy v. Bush, 70 S.E. 243, 
135 Ga. 678. 


91. Healey v. Cady, (Vt.) 161 A. 
ROL, 


92. Berkley v. Burlington Cadillac 
Gonads tl Ae 165 1O9mVits 22:7). 


93. Southern Ry. Co. v. Cates, 100 
So. 356, 211 Ala. 282. 


Reference to illustrations and ex- 
amples generally see supra § 649. 


94, City of Bisbee v. Thomas, 212 
P. 190, 24 Ariz. 614; Kozma v. Palum- 
bo, 137 A. 721, 106 Conn. 728. 


95. Barnett v. Bull, 250 P. 955, 141 
Wash, 139. 


96. Ritchie v. Steger, 139 N.W. 838, 
93 Neb. 63. 

97. Indianapolis Traction & 
Terminal Co. vy. Lee, 118 N.E. 959, 67 
Ind.App. 105. 


98. Loe v. Brown, 
155 Ga. 24, 


99. See case infra this note. 


[a] Issue admitted.—In an action 
to recover for lumber furnished un- 
der a contract of sale, where counsel 
for both litigants admitted in open 
court that the amount of lumber de- 
livered was the sole issue in dispute, 
the court did not err in so charging. 
Holston Box & Lumber Co. v. King, 
117 S.B. 467, 30 Ga.App. 234. 


1. Bollinger v. Curtis & Co. Mfg. 
Co., (Mo.) 249 S.W. 907. 


2. Fledderman v. Manufacturers’ 
Ry. Co., (Mo.App.) 254 S.W. 717. 


3. Failure to confine to issues 
raised by evidence as ground for new 
trial see New Trial § 79 text and 
note 10. . 


In criminal prosecutions see Crim- 
inal Law § 2485. 


4 Ala—Southern Ry. Co. v. Mor- 
gan, 59 So. 432, 178 Ala. 590; Alabama 
City, Gd UA. Ry. Co, v.. Cox, 55 So. 
909, 173 Ala. 629. 


116 S.E. 309, 


For later cases, developments and changes in the law see Annotations, same title and section numb 
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Ariz.—Lutfy v. Lockhart, 295 P. 
975, 37 Ariz. 488; Southwest Cotton 
Co. v. Clements, 215 P. 156, 25 Ariz. 
134] [den reh 213 P. 1005, 25 Ariz. 
1 é 


Ark.—General Motors Acceptance 
Corporation vy. Whatley, 31 S.W.(2d) 
526, 182 Ark. 378; Wisconsin & Ar- 
kansas Lumber Co. v. McCloud, 270 
S.W. 599, 168 Ark, 352; St. Louis-San 
Francisco Ry. Co. v. Vernon, 258 S. 
W. 126, 162 Ark. 226; Arkansas Cent. 
R. Co. v. Workman, 112 S.W. 1082, 
87 Ark. 471. 


Cal.—Gregg v. McDonald, 239 P. 
373, 73 Cal.App. 748. 


Colo.—Coors v. Brock, 96 P. 963, 
44 Colo. 80; Rimmer v. Wilson, 93 P. 
1110, 42 Colo. 180; Farmer v. Hughes, 
83 -P. 191, 38 Colo.) 318. 


Conn.—Kishalaski v. Sullivan, 108 
A. 538, 94 Conn. 196; Carlson v. Con- 
necticut Co., 108 A. 531, 94 Conn. 131, 
8 A.L.R. 569; Fine v. Connecticut Co., 
103 A. 901, 92 Conn. 626; Donovan v. 
Connecticut Co., 84 A. 288, 86 Conn. 
82; Board of Water Com’rs of City 
of New London v. Robbins & Potter, 
74 A. 938, 82 Conn. 623. 


Fla.—Atlantic Coast Line R. Co. v. 
Mish, 128 So. 839, 99 Fla. 1246; Sea- 
board Air Line Ry. v. Royal Palm 
Soap Co., 86 So. 835, 80 Fla. 800; 
Florida East Coast Ry. Co. v. Carter, 
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109 Miss. 775; J. J. Newman Lum- 
ber Co.- v. Dantzler, 64 So. 931, 107 
Miss. 31: Mcleod Lumber Co. v. An- 
derson Mercantile Co., 62 So. 274, 105 
Miss. 498; Alabama & V. Ry. Co. v. 
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Baldwin, 52 So. 358, 96 Miss. 52; 
Kneale v. Lopez, 46 So. 715, 93 Miss. 


201; Burnley v. Mullins, 38 So. 635, 
86 Miss. 441; Herndon v. Bryant, 39 
Miss. 335. 


Mo.—Barr v. Missouri Pac. R. Co., 
87 S.W.(2d) 927; Galber v. Grossberg, 
25 S.W.(2d) 96, 324 Mo. 742; Hogan 
v. Kansas City Public Service Co., 19 
S.W.(2d) 707, 322 Mo. 1108, 65 A.L.R. 
129: Head v. M. BE. Leming Lumber 
Co., 281 S.W. 441; Kuhlman v. Wa- 
ter, Light & Transit Co., 271 S.W. 788, 
807 Mo. 607; Gray v. Earls, 250 S.W. 
567, 298 Mo. 116; Maloney v. United 
Rys. Co.) of -St:: Louis, 237 S.W. 509; 
Modlug] v. Kaysing Iron & Foundry 
Co., [154 SSW 1752,00248.4 Mo). 5875 
Scheurer v. Banner Rubber Co., 126 
S.W. 1037, 227 Mo. 347, 28 L.R.A.N.S. 
1207; 21° “Ann.Cas. 1110; Wann. -v. 
Scullin, 109 S.W. 688, 210 Mo. 429; 
Progress Press Brick, ete., Co. v. Gra- 
tiot Brick, ete, Co., 52 S.W. 401, 151 
Mo. 501, 74 Am.S.R. 557; Kingman v. 
Cornell-Tebbetts Mach., ete., Co., 51 
S.W. 727, 150 Mo. 282; Caine v. Phy- 
sicians’ Indemnity Co, of America, 
(App.) 45 S.W.(2d) 904; Snyder v. 
Murray, 17 S.W.(2d) 639, 223 Mo.App. 
671, followed in 17 S.W.(2d)_ 646; 
Hawes v. American Central Ins. Co. of 
St. Louis, 7°S.W.(2d) 479, 222+ Mo. 
App. 1057; Watson v. St. Joseph Coal 
Mining Co., 5 S.W.(2d) 122, 222 Mo. 
App. 7183; Gu'’dner v. International 
Shoe Co., (App.) 293 S.W. 428; Mc- 
Connon & Co. v. Kennon, (App.) 281 
S.W. 450; Boone County Milling & 
Elevator Co. v. Lowery, (App.} 248 
S.W. 6223; Leimbach vy. United Rys. 
Co. of "Ste Louis, 227° 'SiW: 2847, 206, 
Mo.App. 179; Ostopshook v. Cohen- 
Schwartz Rail & Steel Co., (App.) 227 
S.W. 642; Hearon v. Himmelberger- 
Harrison Lumber Co., (App.) 224 S. 
W. 67; Pearson vy. Chicago, M. & St. 
P. Ry. Co., (App.) 200 S.W. 441; War- 
ner v. Bensinger, (App.) 198 S.W. 497; 
Galamba v. Harrisonville Pump & 
Foundry Co., (App.) 191 S.W. 1084; 
Sparkman v. Wabash R. Co., 177. S.W. 
703, 191 Mo.App. 463; Hartmann y. 
National Council of Knights and La- 
dies of Security, 175 S.W. 212, 190 
Mo.App. 92; Dalton v. St. Louis, I. 
M. & S. Ry. Co., 173 S.W. 77, 187 Mo. 
App. 691; Chandler v. Hedrick, 173 
S.W. 93, 187 Mo.App. 664; Kendrick 
v. Harris, 156 S.W. 490, 171 Mo.App. 
208; McCune v. Houston, 156 S.W. 
90, 170 Mo.App. 50; Shannon v. Abell, 
155 S.W. 62, 169 Mo.App. 598; Stro- 
ther v. McFarland, 148 S.W. 988, 166 
Mo.App. 364; Gregmoore Orchard Co. 
v. Gilmour, 140 S.W. 768, 159 Mo.App. 
294: Wilson v. Duffy, 188 S.W. 918, 
158 Mo.App. 509; Cannon v. Wing, 12) 
S.W. 718, 150 Mo.App. 12; Settles v. 
Moore, 129 S.W. 455, 149 Mo.App. 724; 
Moudy v. St. Louis Dressed Beef & 
Provision Co., 180 S.W. 476, 149 Mo. 
App. 4138; Smith v. Jefferson Bank, 
126 S.W. 810, 147 Mo.App. 461; Gro- 
eneweg & Schoentgen Co. v. Estes, 
128 S.W. 786, 144 Mo.App. 418; Wol- 
ven y. Springfield Traction Co., 128 
S.W. 512, 148 Mo.App. 6438. 


Mont.—Montana Auto & Garage Co. 
v. Kearney, 202 P. 578, 61 Mont. 4385; 
Power v. Turner, 97 P. 950, 37 Mont. 
521; Bullard v. Smith, 72 P. 761, 28 
Mont. 387. 


Neb.—Zancanella v. Omaha & S. B. 
St. R. Co., 142 N.W. 190, 98 Neb. 774; 
Wallenburg v. Missouri Pae. Ry. Co., 
126 N.W. 289, 86 Neb. 642, 37 L.R.A. 
N.S. 1385; Lexington First Nat. Bank 
v. Brown, 116 N.W. 685, 81 Neb. 669; 
Parker v. Wells, 94.N.W. 717, 68 Neh. 
647; McCormick. Harvesting Mach, 
Co. v. Willan, 88 N.W. 497, 63 Neb. 
391, 93 Am.S.R. 449, 56 L.R.A. 3388. 


Nev.— Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


N.J.—Gerety v. New. York & N. J. 
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R. Co., 98 A. 400, 89 N.J.Law 175 [rev 
95 A. 733, 88 N.J.Law 16]; Baker v- 
North Jersey St. Ry. Co., 72 A. 434, 
77 N.J.Law 336. 
N.Y.—Dobbins v. Brown, 23 


537, 119 N.Y. 188; 
54 N.Y. 360; Boyce v. Brockway, 31 


N.E.. 


N.Y. 490; Rouse v. Lewis, 4 Abb.Dec. _ 


121, 2 Keyes: 352; Mara v. Tunney, 


258 N.Y.S. 191, 286 App.Div. 82; La- 
gois v. Preuss, 174 N.Y.S. 308, 186 
App.Div. 579; Jennings v. Degnon 


Contracting Co., 150 N.Y.S. 820, 165 
App.Div. 248; Margies v. Clyde S. S. 
Co., 147 N.Y.S. 262, 162 App.Div. 140; 
Janiszewski v. Fitzpatrick, 141 N.Y. 
S. 840, 157 Anp.Div. 199; Jonasson 
v. Weir, 115 N.Y.S. 6, 1380 App.Div. 
528; Gilbertson v. Forty-Second St., 
ete., R. Co., 43 N.Y.S. 782, 14 App.Div. 
294, 1 \Am. Neg]. R.- 513; Wooster ay. 
Niven Co., 137 N.Y.S.. 899; Wyckoff, 
Church & Partridge v. Huggins, 121 
N.Y.S. 382. 


N.C.—Dorsey v. Corbett, 130 S.E. 
842, 190 N.C. 783; Witte v. Atlantic 
Coast Line Ry. Co., 84 S.B. 861, 168 
N.C. 566; Bryan v. Southern R. Co., 
47 S.I. 15, 134 N.C. 538; Joines) v- 
Johnson, 45 S.E. 828, 133 N.C. 487; 
Burton v. Rosemary Mfg. Co., 43 S. 
E. 480, 132 N.C. 17; Wakefield v. 
Smithwick, 49 N.C. 327. 


N.D.—Brookings v. Northern Pac. 
Ry. Co., 180 N.W. 972, 47 N.D. 111. 


Ohio.—Astrup Co. v. Rehburg, 181 
N.E. 551, 42 OhioApp. 126. 


Okl.—A®tna Life Ins. Co. v. Watts, 
296 P. 977, 148 Okl. 28; Kaw City v. 
Wooden, 265 P. 1057, 130 Okl. 162; 
Chicago, Ri Iv. & Ba Ry Gove Duran, 
134 P. 876, 38 Okl. 719; Muskogee 
Electric Traction Co. v. Staggs, 125 
P. 481, 34 Ox«l. 161; Ft. Smith & W. 
aye Co. v. Benson, 109 P. 77, 26 Okl. 


Or.—Dingley v. Fechheimer Estate 
Co., 2 P.(2d) 1106, 4 P.(2a) 316, 138 
Or. 1; Fiebiger v. Rambo, 284 P. 565, 
132 Or. 115; Stamm v. Wood, 168 P. 
69, 86 Or.. 174; Quinn v. Hawley Pulp 
& Paper CocelGin Bao (eso Onn onus 
Anderson v. Oregon R. Co., 77 P. 119, 
a 211; Morris vy. Perkins, 6 Or. 


Pa.—Keidel v. Baltimore & O. R. 
Co., 126 A. 770, 281 Pa. 289; Northern 
Trust Co. v. Huber, 118 A. 217, 274 Pa. 
329; Dooner v. Delaware, ete., Canal 
Co., 9380:-A. 269,164. Pas. i, [revises As 
415, 171 Pa. 581]; Hill v. Canfield, 
46 Pa. 454; Minton v. McCreery & 
Co., 96 Pa.Super. 481; Musselman v. 
East Brandywine, ete, R. Co. 2 
Wkly.N.C. 105. 


8.C.—Dacus v, Commercial Bank, 
116 S.E. 437, 123 S.C. 225; Brown v. 
Rankin, 84 S.—. 1001, 100 S.C. 371: 
Worthy v. Jonesville Oil Mill, 57 S.B. 
634) 70 S.C. 69,12 TR. ASNISH 69.0" a2 
Ann.Cas. 688, 


S.D.—Robinson y. Nelson, 226 N.W 
341, 55 S.D. 326; Farm Mortgage & 
Loan Co, v. Martin, 214 N.W. 816, 51’ 
S.D. 424; Braun v. Thuet, 174 N.W. 
807, 42 S.D. 491; Haggerty v. Strong, 
74 N.W. 1087, 10 S.D. 585. 
eg Te ae v. State, 6 Humphr. 

Tex.—Southwestern Telegraph & 
Telephone Co. v. Sanders, 173 S.W. 
865, 107 Tex. 49 [aff (Civ.App.)* 138 
S.W. 1181]; San Antonio Gas Co. v. 
Robertson, 56 S.W. 328, 93 Tex. 503; 
Schulz v. Tessman, 49 S.W. 1031, 92 
Tex. 488; Blake v. Marshall, (Ciy. 
App.) 279 S.W. 612; Crawford  v.. 
Thos. Goggan & Bros., (Civ.App.) 217 
S.W. 1106; Thornburg vy. Moon, (Civ. 
App.) 180 S.W. 959; Stephenville N. 
& S._T. Ry. Co. v. Grier, (Civ.App.)- 
ITS ESuW. 9843) Rich vi) Park, “(Civ 
App.) 177 S.W. 184 [rev (Commn. 
App.) 212 S.W. 947]; Norton v. Lea, 
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dence,’ are erroneous, and properly refused,® al- | though they are 


(Civ.App.) 170 S.W. 267; Ft. Worth 
& D. C. Ry. Co. v. Berry, (Civ.App.) 
iO) ISSW. 125% Miller)iv. Séaly Oil 


Mill & Mfg. Co., (Civ.App.) 166 S.W. 
1182; Wilkirson v. Bradford, (Civ. 
App.) 154 S.W. 691; Kirby Lumber 
Wor Ve Cunningham, (Civ.App.) 154 
S.W. 288;' Messer v. Gulf, C. & S..F. 
Ry. Co. (Civ. App.) 153) SsWe 92830 Et. 
Worth & D. Clon yy Cot. ve Matchett, 
(Civ.App.) 152 -S.W. 11138; Davis v. 
Young, (Civ.App.) 148 S.W. 1116; 
Galles & Bowie v. Alarcon, (Civ.App.) 
145 S.W. 634; Ft. Worth & D. C, Ry. 
Coin Morrison, ele uepy 129 S.W. 
1159; Toland vy. Williams & Wiley, 
(Civ.App.) 129 S.W. 392; Freeman v. 
Fuller, 127 S.W. 1194, 60 Tex.Civ.App. 
242; SHouston & TT.) Ch Ri Co.'v. Hill 
128 S.W. 445, 60 Tex.Civ.App. 214; 
St. Louis Southwestern Ry. Co. of 
Texas v. Greer, (Civ.App.) 127 S.W. 
270; Schramm v. Wolff, (Civ.App.) 
126 S.W. 1185; Houston & T. C. R. 
Co. v. Roberts, 126 S.W. 890, 60 Tex. 
Civ.App. 145; Houston & T. C. RisCo: 
v. Shapard, 118 S.W. 596, 54 Tex. 
Civ.App. 596; Trinity & B. V. Ry. Co. 
(Civ. App.) 1164.S2W* (8:725 
Trinity, Bice Coley, Bradshaw, 
(Civ.App.) 107 S.W. 618 


Utah.—Sargent v. Walton Fuel Co., 
108 PP! 928, 37 Utah 392; Tyng'v..Con- 
stant-Loraine Inv. Co., 108 P. 1109, 37 
Utah 304; Smith v. Ogden, etc., R. 
Co., 93 P. 185, 33 Utah 129; Belnap 
v. Widdison, 90 P. 3938, 32 Utah 246. 


'.Vt.—Birney v. Martin, 3 Vt. 236. 


Va.—Richeson v. Wood, 163 S.E. 
339; Virginia Electric & Power Co.. v. 
Jayne, 144 S.E. 638, 151 Va. 694; Vir- 
ginia Ry. & Power Co. v. Deaton, 137 
S.E. 500, 147 Va. 576; Chesapeake & 
©. Ry. Co. v. Crum, 125 S.E. 301, 140 
Va. 333; Rosenbaum Hardware Co. v. 
Paxton Lumber Co., 97 S.E. 784, 124 
Va. 346; Scot's Ex’r v. Chesterman, 
85 S.E. 502, 117 Va. 584; Ratcliffe v. 
Costello, 85 -S.E. 469, 117 Va. 563; 
Southern R. Co. v. Hansbrough, 60 
S.E. 58, 107 Va. 733; Norfolk, etc., R. 


Co. v. Bondurant, 59 S.E. 1091, 107 
Va. 515, 122 Am.S.R. 867, 15 L.R.A. 
N.S. 443; 


Norfolk, ete., R. Co. v. Bell, 
52 S.E. 700, 104 Va. 836. 


Wash.—Copeland v. North Coast 
Transp. Co., 13 P.(2d) 65; Storm v. 
Goldberg, 4 P.(2d) 1104, 165 Wash. 
36; Rastelli vy. Henry, 131 P. 643, 73 
Wash. 227. 

W.Va.—Newsom v. Meade, 135 S. 
BE. 604, 192 W.Va. 489; Roberts v. 
Lykins, 135 S.E. 388, 102 W.Va. 409; 
Bartley v. Western Maryland Ry. 
Co.. 95 S.E. 448, 81 W.Va. 795; Gay v. 
Gay, 83 S.E. 75, 74 W.Va. 800; Brit- 
ton v. South Penn Oil Co., 81 SE. 525, 
43. W.Va. 792;. Bice vy. Wheeling Elec- 
trical Co., 59 S.E. 626, 62 W.Va. 685; 
Chadister v. Baltimore, etc., R. Co., 
59 S.B. 5238, 62 W.Va. 566; Levy v. 
Scottish Union, etc., Ins. Co., 52 S.E. 
449, 58 W.Va. 546. 

Wis.—Falkner v. Schultz, 150 N.W. 
424, 160 Wis. 594: Wenger v. Marty, 
116 N.W. 7, 135 Wis. 408; Lyttle v. 


“Goldberg, 111 N.W. 718. 131 Wis. 613; 


Hegett v. Allen, 82 N.W. 556, 106 Wis. 
633). Fox-v. Martin, 80 N.W. 921, 104 
Wis. 581. 

Wyo.—Justice v. Brock, 131 P. 38, 
133 P. 1070, 21 Wyo. 281. 

7, Ala.—Selma St., ete, R: Co. v. 
Campbell, 48 So. 378, 158 Ala. 438; 
‘Carlisle v. Hill, 16 Ala. 398. 

' Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 41 P. 513, 6 Colo.App. 535. 

Fla.—Seaboard Air Line Ry. v. Roy- 
al Palm Soap Co...86 So. 835, 80 Fla. 
800; Mullikin v. Harrison, 44 So. 426, 
58 Fla. 255. 

Ga.—La Rowe v. McGee, 156 S.B. 
691, 171 Ga. 771; Westberry v. Clan- 


“merco v. United States, 


ton, 72 S.H. 238, 186 Ga. 795; Reeves 
67 S.H. 82, 


v. H. C. Allgood & Go., 
133 Ga. 835. 


Ill.—Piersol v. Massachusetts Mut. 


Life Ins. Co., 260 Ill.App. 578; Law- 

ler v. Herren, 210 Il].App. 203; Red- 

dig v. Looney, 208 Ill.App. 413. 
Iowa.—Luick v. Sondrol, 205 N.W. 


331, 200 Iowa 728. 
‘ Ky.—Stevens v. Chatfield, 18 S.W. 


(2d) 1006, 230 Ky. 194; Louisville, 
etc., R. Co. v., Onan, 110 S.W.-380, 33 


Kky.L. 462.. 


Md.—Darrin v. Whittingham, 68 A. 
269, 107 Md. 46. 


Miss.—Foster v. City of Meridian, 
116 So. 820, 150 Miss. 715; American 
Cent. Ins. Co. v.- Antrim, 41 So. 257, 
88 Miss. 518. 


Mo.—Simon v. Metropolitan St. Ry. 
Co., 182 S.W. 250, 281 Mo. 65, 140 Am. 
S.R. 498; Glaser v. Rothschild, 120 
S Wale 1,8 8221" No.8 2 80M 922 Se RAINES! 
1045, 17 Ann.Cas. 576; Stermolle v. 
Brainard, (App.) 24 S.W.(2d) 712; 
Strutman v. United Rys. Co. of St. 
Louis, (App.) 238 S.W. 817; Luther v. 
Kinyon, (App.) 219 S.W. 117; J. FB. 
Meyer Mfg. Co. v. Sellers, 182 SiW. 
789, 192 Mo.App. 489. 


N.Y.—Robert v. U. S. Shipping 
Board Emergency Fleet Corporaucn, 
240 N.Y. 474, 148 N.E. 650; Clews v. 
Kehr, 90 N.Y. 633 mem; Ehrenreich 
v. Berkowitz, 232 N.Y.S. 139, 225 App. 
awe 68; Noon v. Lawrence, 145 N.Y.S. 
15. 


Pa.—Edwards v. Meyers, 76 A. 510, 
227 Pa. 584. 


Tenn.—Louisville, ete. R. Co. v. 
ala pe 79 S.W.. 106; 112 Tenn. 
185. 


Tex.—Texas, etc., R. Co. v. Carthage 
First Nat. Bank, 47 Tex.Civ.App. 283, 
112 S.W. 589. 


Va.—Pennsylvania R. Co. 
kins, 96 S.E. 170, 123 Va. 211. 


Wash.—Great Northern Ry. Co. v. 
State, 173 P. 40, 102 Wash. 348, L.R.A. 
1918E 987. 


N.B.—Gagnon v. Langis, 48 N.B. 76. 


8. U.S.—Sweeney v. Erving, 33 S. 
Ct. 416, 228 U.S. 233, 57. L.Ed. 815 [aff 
35 App.D.C. Sieh Lop enReAs Ne Sei akGoaa: 
Mitchell v. Potomac Ins. Coy 183 est 
42, 22 S.Ct. 22, 46 L.Ed. 74 [aff 16 
Ap pabG.9 24) 5 7 Coffinvivey Use S.5 9162 
U.S. 664, 16 S.Ct. 943, 40 L.Ed: 1109; 
Bowater v. Worley, 57 F.(2a) 970; 
Brumberger v. Burke, 56 F.(2d) 54; 
Employers’ Liability Assur.’ Corpora- 
tion, Limited, of London, England, v. 
Dean, 44 F.(2d) 524 [cert den 51 S. 
Ct. 347, 283 U.S. 825, 75 Lied. 1439); 
Pullman Co. v. Bullard, 44 F.(2d) 347, 
349 [cit Cye]; United Shoe Machin- 
ery Corporation v. Paine, 26 F.(2d) 
594, 58 A.L.R. 1398; Nocatee Fruit Co. 
v. Fosgate, 12 F.(2d) 250 [aff 299 F. 
963, and 3 F.(2°. 606); Porto Rico 
Ry., Light & Power Co. v. Cognet, 3 
E.(2d) 21 [cert den 45 S.Ct. 511, 268 
U.S. 691, 69 U.Bdw 11769)% Crane > y: 
Delaware, L. & W. R. Co., 1 F.(2d) 
865; Western Coal & Mining Co. v. 
Greeson, 284 F. 510; National Mnam- 
eling & Stamping Co. v. Zirkovics, 251 
F. 184, 1638 C.C.A. 340; Ivins v. Ja- 
cob, 245.7892. [aff 250 i. 431, 162 
C.C.A. 501]; National Bank of Com- 
224 F. 679, 
140 C.C.A. 219 [cert den 36 -8.Ct. 287, 
241 U.S. 658, 60 L.Ed. 1225]; Alwart 
Bros, Coal Co, .v. Royal Colliery. Co., 
211 F. 318, 127 C.C.A. 599; Otis Hleva- 
tor Co. v.. Luck, 202 F./452, 120 C.C.A. 
558; Allen v. Field, 144 F. 840, 75 
CC.A. 668 [cert den 26 S.Ct. 762, 201 
U.S. 649, 50 L.Hd. 905}. 

Ala.—J. C. Byram « Co. v. Livings- 
ton, 143 So. 461;  Jordan-v. Capers, 
131 So. 557, 222 Ala. 197;; Birmingham 
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Amusements y. Turner, 128 So. 211, 
221 Ala. 242; Adler v. Miller, 120 So. 
153, 218 Ala. 674; Central of Georgia 
Ry. Co. v. Wilson, 111 So. 901, 215 
Ala. 612; Broadway v. Jones, 100 
So. 485, 211 Ala. 337; Sovereign Camp 
Wii Os IW. viieCratt, 99 %S0. GGie” 210 
Ala. 683; Daily v. Quinn, 94 So. 523, 
208 Ala. 398; Sokol Bros. Furniture 
Co. v. Gate, 93 "So. 724, 208 Ala. 107; 
Southern Ry. Coi'vs Clarke, 82 So. raed 
203 Ala. 248; Birmingham Fuel Co. 
Viibaylor, 81, (Sov, 630,41. 2025 Alas a o74e 
Louisville & N. R. Co. v. Davis, 71 So. 
682,,196 Ala. 14; Louisville & N-R. 
Co. v. Fleming, 69 So. 125, 194 Ala. 51; 
Starks v. Comer, 67 So. 440, 190 Ala. 
245; Barfield v. Evans, 65 So. 928, 
187 Ala. 579; Nashville, C. & St. L. 
Ry. v. Crosby, 62 So. 889, 183 Ala. 237; 
Alexander v. Smith, 61 So. 68, 180 
Ala. 541; Barbour v. Shebor, 58 So. 
ats 177 Ala. 304; Central of Georgia 
Ry. Co. v. Bagley, 55 So. 894, 173 Ala. 
611; Jones v. Union Foundry Co., 55 
So. 153, 171 Ala‘. 225; Alabama State 
Land Co. v. Hogue, 51 So. 320, 164 Ala. 
657; Birmingham Ry., Light & Pow- 
er Co. v. Oden, 51 So. 240, 164 Ala. 1; 
Rutledge v. Rowland, 49 So. 461, 161 
Ala. 114; Selma St. & S. Ry. Co. v. 
Campbell, 48 So. 378, 158 Ala. 438; 
Birmingham Ry., Light & Power Co. 
v. Lavender, 47 So. 1026, 158 9 Ala. 
434; Pelham v. Chattahcochee Gro- 
cery “Co. 247 So: 17262156) Alans500; 
Neff v. Williamson, 46 So. 238, 154 
Ala. 329; Green v. Brady, 44 So. 408, 
152 Ala. 507; Duncan v. St. Louis & 
S. F. R. Co., 44 So: 418, 152 Ala. 118; 
Hooper v. Pierce, 44 So. 386, 151 Ala. 
505; Central of Georgia Ry. Co. v. 
Thweatt, 44 So. 380, 151 Ala. 388; 
Central of Georgia Ry. Co.,v. McNab, 
3 So. 222, 150 Ala. 332; Lide v. Bir- 
mingham Electric Battery Co., 115-So- 
689, 22 Ala.App. 336; Curb v. Dabbs 
& Tannehill, ST So: 109, 19 Ala.App. 
149 [cert den 97 So. IT1, 210 Ala 4o}s 
Guilt EMS SUNG. OO. Vv. Fowler, 96 So. 
87, 19 pixhts 163; Hamner & Son 
v. Johnson, 77 So. 446, 16 Ala.App. 
296; Seaboard Air Line Ry. Co. v. 
Emfinger, 77 So. 415, 16 Ala.App. 265 
feert, denei.7" "So. S418) -20 iA as sar al 
aseer Lumber & Mfg. Co. v. Grav- 
lee, 73 Sor 291: 15° Ata. App. 359; Hoop- 
er uf ‘Herring, (App.) 70 So. 308; Da- 
vidson v. T. L. Farrow Mercantile Co; 
68 So. 602, 13 Ala.App. 614; Hocken- 
smith v. Winton, 66 So, 954, LY Ava. 
App, 670; Tennessee Valley Bank v. 
S. M. Avery & Sons, 63 So. 813, 9 Ala. 
App. 363; Wilks v. State, 61 So. 475, 
7 Ala.App. 117; Southern Express Co. 
Vy 'C.cL. Ruthv& "Son= 59/7 Sos b38ee5 
Ala.App. 493,.. Ann. CGas.1915D 871; 
Western Ry. of Alabama y. McPher- 
son, 57 So. 396, 3 Ala.App. 380; John- 
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Ala.App. 338. 


Ariz.—Bruno vy. Grande, 251 P. 550, 
31 Ariz. 206; Grant Bros. Const. Co. 
Vi US Sie 4 Pe) 95: canis iwAI a, 2 oe 
{aff 34 S.Ct. 452, 232 U.S. 647, 58 L.Ed. 
776); Greene -v.’ Hereford, 125 Ariz. 
85; 95 P. -105. 

Ark.—Lyons v. Smith, 3 S.W.(2d) 
982, 176 Ark. 728; Texas Pipe Line Co. 
vieJohnsonm 275 Saws 4329) piieoeeAmic: 
235; St. Louis-San Francisco Ry. Co. 
v. Conly, 241 S.W. 365, 154 Ark. 29; 
Payne v. Stockton, 229 S.W. 44, 147 
Ark. 598; J. R. Bissell Dry Goods Co. 
v. Katter, 217 S.W.,..779, 141. Ark. 467; 
Alfrey Heading Co. v. Nichols, 215 S. 
W. 712, 139 Ark. 462; St. Louis South- 
western Ry. Co. v. Wyman, 178 S.W. 
423, 119 Ark. 530; Huckaby v. St. Lou- 
is, I: M.-& S.. Ry. Cos 177 Sew. 923, 
119 Ark. 179; Dunman v. Raney, 176 
S.W.. 3389, 118 Ark. 3373 St. Louis, 1. 
IM. Hos) Si -Ry-7 Coy pv. Dye) LTA Wy. 
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Ark. 420; Guion Mercantile Co. v. 
Campbell, 121 S.W. 164, 91 Ark. 240; 
Rock Island Plow Co. v. Rankin Bros. 
& Winn, 115 S.W. 948, 89 Ark. 24; 
St. Louis Southwestern Ry. Co. v. 
Pheenix Cotton Oil Co., 115 S.W. 393, 
88 Ark. 594; Ong Chair Co. v. Cook, 
108 S.W. 208, 85 Ark. 390; Johnson, 
Berger & Co. v. W. J. Hughes & Co., 
103 S.W. 184, 83 Ark. 105; St. Louis 
Southwestern Ry. Co. v. Kilberry, 102 
S.W. 894, 83 Ark. 87; .Stewart & Hos- 
kins v. Walker, 102 S.W. 696, 82 Ark. 
603; Featherston vy. Trone, 102 S.W. 
196, 82 Ark. 381; Murphy v. Citizens’ 
Bank of Junction City, 100 S.W. 894, 
82 Ark. 131, 11 L.R.A.N.S. 616, 12 Ann. 
CaswooDe 


Cal.—Sheldon vy. James, 166 FP. 8, 
175. Cal. 474, 2 A.L.R. 1498; Crabbe v. 
Mammoth Channel Gold Mining Co., 
1438 P. 714, 168 Cal. 500; Alaska Sal- 
mon Co. v. Standard Box Co., 112 P. 
454, 158 Ala. 567; Lowe v. Yolo Coun- 
ty Consol. Water Co., 108 P. 297, 157 
Cal. 503; De Gottardi v. Donati, 99 
BP. 492, 155 Cal. 109; Hamlin v. Pa- 
cific Electric Ry. Co., 89 P. 1109, 150 
.Cal. 776; Meyer vy. Foster, 81 P. 402, 
147 Cal. 166; Tompkins v. Montgom- 
ery, 55 P. 997, 123 Cal. 219; 
Griffith Co., (App.) 15 P.(2d) 211; 
Stealey v. Chessum, (App.) 11 P.(2d) 
428; Huber v. Walters, 299 P. 803, 114 
Cal.App. 323; Ackerman v. Griggs, 293 
P. 115, 109 Cal.App. 365; Callahan v. 
Harm, 277 P. 529, 98 Cal.App. 568; 
Bosse v. Marye, 250 P. 693, 80 Cal. 
App. 109; Pickering v. Havens, 233 
P. 346, 70 Cal.App. 381; Sessions v. 
Pacific Improvement Co., 206 P. 6538, 
57 Cal.App. 1; Longuy v. La Société 
Francaise de Bienfaisance Mutuelle, 
198 P. 1011, 52 Cal.App. 370; Cooper 
v. Spring Valley Water Co., 116 P. 
298, 16 Cal.App. 17; Sullivan v. Mor- 
ton Draying & Warehouse Co., 108 P. 
895, 18 Cal.App. 35. 


Colo.—City of Ft. Collins v. Smith, 
272-P. 6, 84 Colo. 511; Aspergren v. 
Younker, 223 P. 62, 74 Colo. 511; Mc- 
Nulty v. Durham, 167 P. 773, 63 Colo. 
354; El Paso Consol. Gold Mining 
Co. v. McChesnie, 156 P. 6038, 61 Colo. 
145; Denver City Tramway Co. v. 
Hills, 116 P. 125, 50 Colo. 328, 36 L. 
RANGES. 213: Coors) v., Brock, 96 PB. 
963, 44 Colo. 80; Rude v. Sisack, 96 P. 
976, 44 Colo. 21; Rio Grande Southern 
R. Co. vy. Campbell, 96 P. 986, 44 Colo. 
1; Conqueror Gold Min. & Mill. Co. v. 
Ashton, 90 P. 1124, 39 Colo. 133; Mc- 
Millen v. Ferrum Min. Co., 74 P. 461, 
32 Colo. 38, 105 Am.S.R. 64 [error 
dism 197 U.S. 843, 25 S.Ct. 533, 49 
L.Ed. 784]; King Solomon Tunnel & 
Development Co. v. Mary Verna Min- 
ing Co., 127 P. 129, 22 Colo.App. 528; 
Oakes v. Miller, 55 P. 193, 11 Colo. 
App. 374. 


Conn.—Cook v. Miller, 130 A. 571, 
103 Conn. 267; Bernier v. Woodstock 
Agrl. Society, 92 A. 160, 88 Conn. 558; 
Temple v. Gilbert, 85 A. 380, 86 Conn. 
335; Stedman v. O’Neil, 72 A. 923, 
82 Conn. 199, 22 L.R.A.N:S. 1229; 
Thompson v. Beacon. Valley Rubber 
Co., 16 A. 554, 56 Conn. 493; Miles v. 
Douglas, 84 Conn. 393. : 


D.C.—W. B. Moses & Sons v. Lock- 
wood, 54 App.D.C. 115, 295 F. 936; 
West Disinfecting Co. v. Plummer, 
44 App.D.C. 345; DuPerow v. Groomes, 
43 App.D.C. 580; Chapman v. Capital 
Traction Co., 37 App.D.C. 479; Acad- 
emy of the Sacred Heart of Mary v. 
Philadelphia, B. & W. R. Co., 36 App. 
D.C. 372; Moore & Hill, Inc. v. Breun- 
inger, 34 App.D.C. 86; Washington, 
A. & Mt. V. Ry. Co. v. Lukens, 32 App. 
D.C. 442; Wallach v. MacFarland, 31 
App.D.C. 130; Bradford v. National 
Ben. Assoc., 26 App. 268; Mitchell v. 
Potomac Ins. Co., 16 App. 241 [aff 22 
S.Ct. 22, 183 U.S. 42, 46 L.Ed. 74]. 
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Fla.—Tampa Electric Co. v. Baze- 
more, 96 So. 297, 85 Fla. 164; Atlanta 
& St. A. B. Ry. Co. -v. Kelly, 82 So. 
57, 77 Fla. 479; Winfield v. Truitt, 70 
So. 775, 71 Fla. 38; Clark v. United 
Grocery Co., 68 So. 766, 69 Fla. 624; 
Town of De Funiak Springs v. Perdue, 
68 So. 234, 69 Fla. 326; Escambia 
County Plectric Light & Power Co. v. 
Sutherland, 55 So. 83, 61 Fla. 167; 
Griffing Bros. Co. v. Winfield, 43 So. 
687, 53 Fla. 589; Mulliken v. Harri- 
son, 44 So. 426, 53 Fla. 255; Moore 
v. Lanier, 42 So. 462, 52 Fla. 353; Wil- 
liams v. Finlayson, 38 So. 50, 49 Fla. 
264; Volusia County Bank vy. Bertola, 
33 So. 448, 44 Fla. 734; Jacksonville, 
ete., R. Co. v. Peninsular Land, etc., 
Or QMS On OO ek El vembein eo ie mmleenle ewe 
We3saGos 

Ga.—Cruce v. Cruce, 148 S.B. 264, 
168 Ga. 510; Hightower.v. Keaton, 
144\S.B. 759, 167 Ga. 94; Moore -v. 
Walton, 123 S.E. 812; Smith v. Satilla 
Pecan Orchard & Stock Co., 110 S.E. 
303, 152 Ga. 538; Moye v. Beding- 
field, 91 S.E. 682, 146 Ga. 600; Gaskins 
v. Gaskins, 89 S.E. 1080, 145 Ga. 806; 
Southern Marble Co. v. Newberry, 
86 S.H. 1083, 144 Ga. 253; Shelnutt 
v. Whitesburg Banking Co., 81 S.E. 
1106, 141 Ga. 678; David v. Tucker, 
78 S.B. 909, 140 Ga. 240; Western & 
A. mR. Co. v. Kinnamon, 67 S:E) 799; 
134 Ga. 217; Wood v. Owen, 66 S.E. 
OS, 9133) .Gan eto) Clarke™ Bros s.i. 
Stowe, 64 S.E. 786, 182 Ga. 621; Mc- 
Elwaney v. McDiarmid, 63 S.E. 20, 
131 Ga. 97; Georgia, S. & F. Ry. Co. 
v. Wright, 61 S.E. 718, 130 Ga. 696; 
Southern Ry. Co. v. Broughton, 58 
S.B. 470, 128 Ga. 814; Mitchem v. 
Allen & Barrow, 57 S.BH./721, 128 Ga. 
407; Southern Ry.’ Co. v.' Scott, 57 
S.E. 504, 128 Ga. 244; Whitehead v. 
Pitts, 56 S.E. 1004, 127 Ga. 774; How- 
ard Supply Co. v. Bunn, 56 S.E. 757, 
127 Ga. 663; Culberson v. Alabama 
Const. Co 56 Sthe 765, £27 Ga. 599.9 
L.R.A.N.S. 411, 9 Ann.Cas. 507; Stand- 
ard Cotton Mills v. Cheatham, 54 S.E. 
650, 125 Ga. 649; Wellmaker v. Lamar 
County Advisory Board, 160 S.E. 708, 
43 Ga.App. 816; McCluskey v. Still, 
124 S.H. 548, 32 Ga.App. 641; Louis- 
ville & N. R. Co. v. Lovelace, 106 S.E. 
6, 26 Ga.App. 286; Bank of La Fayette 


v. Phipps, 101 S.E. 696, 24 Ga.App. 
613; Andrews v. McLendon, 94 S.E. 
815, 21 Ga.App. 649; Bateman v. 


Cherokee fertilizer Co., 983 S.E. 1021, 
21 Ga.App. 158; Skelton v. Callaway, 
93 S.E.. 257, 20 Ga.App. 592; Patter- 
son v. Burroughs, 90 S.B. 974, 19 Ga. 
App. 72; Savannah Plectric Co. v. 
Fosterling, 84 S.E. 976, 16 Ga.App. 
196; Virginia Bridge & Iron Co. v. 
Crafts, 58 S.H. 322, 2 Ga.App. 126; 
Murphy v. Meacham, 57 S.E. 1046, 
1 Ga.App. 155. 


salaries Be Ah Sam, 24 Hawaii 

Idaho.—Rudolph v. Wannamaker, 
238 P, 296, 41 Idaho 98; Intermoun- 
tain Farmers’ Equity v. Norris, 229 
P. 745, 39 Idaho 685; Powers v. Se- 
curity Savings & Trust Co., 222 P. 779, 
38 Idaho 289; Whitman vy. McComas, 
83 P. 604, 11 Idaho 564. 


Ill—Drain v. La Grange State 
Bank, 135° -N.E. 780; 3037 all. . 330 
Walker v. Struthers, 112 N.E. 961, 


273 Ill. 387; Casey v. Chicago Rys. 
Co., 109 N.E. 984, 269 111.386, L.R.A. 
1916B 824 [rev 190 Ill.App. 56]; 
Brainard v. Brainard, 103 N.E. 45, 
259 Ill. 618; Loescher v. Consolidated 
Coal Co., 102 N.B. 196, 259 Ill. 126 
[aff 1738 Ill.App. 526]; Thompson vy. 
Northern Hotel Co., 99 N.E. 878, 256 
Ill. 77 [aff 166 Ill.App. 618]; Johnson 
v. Royal Neighbors of America, 97 N. 
E. 1084, 253 Ill. 570 [aff 159 Ill.App. 
269]; Norton v. Clark, 97 N.E. 1079, 
253 Ill. 557; McInerney v. Western 
Packing & Provision Co., 94 N.E. 519, 
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249 Il. 240 [aff 154 Ill.App. 559]; 
Nordhaus v. Vandalia R. Co., 89 N.E. 
974, 242 Ill. 166 [aff 147 Ill.App. 274]; 
Fox v. Ryan, 88 N.E. 974, 240 Til. 
391; McMahon v. Chicago City Ry. 
Co., 88 N.E. 223, 239 Ill. 334: [aff 143 
Tll.App. 608]; Jacobsen v. Heywood 
& Morrill Rattan Co., 86 N.E. 110, 
236 Ill. 570 [aff 140 Tll.App. 319]; 
Smith v. Treat, 85 N.E. 289, 234 Ill. 
552; Davis v. Illinois Collieries Co., 
83 N.E. 836, 232 Ill. 284; McKenzie 
Furnace Co. v. Mallers, 83 N.E. 451, 
231 Ill. 561; Manufacturers’ Fuel Co. 
v. White, 81 N.E. 841, 228 Ill. 187 [aff 
130 TIll.App. 29]; St. Louis Merchants’ 
Bridge Terminal Ry. Ass’n v. Schultz, 
80 N.E. 879, 226 Ill. 409 [aff 126 Ill. 
App. 552]; Wennmacker v. Choate, 
224 Ill.App. 42; Jent v. Old Ben Coal 
Corporation, 222 Ill.App. 380; Lamar- 
re v. Cleveland, C., C. & St. L. Ry. 
Co., 217 Ill.App. 296; Rost v. Kee & 
Chapell Dairy Co., 216 Ill.App. 497; 
Kaufman vy. Helmick, 212 Ill.App. 10; 
Powrozek v. Pollan, 209 Ill.App. 576; 
McMaster-Carr Supply Co. v. Phoenix 
Electrical Co., 209 Ill.App- 347; Hanke 
v. Chicago Rys. Co., 208 Ill.App. 293; 
Rimkus v. Tananevicz, 207 I1l.App. 
96; Carr v. Harnstrom, 207 Ill.App. 
31; Thorne v. Southern Illinois Ry. 
& Power Co., 206 Ill.App. 262; Carlin 
v. Chicago Rys. Co., 205 Tll.App. 303; 
Adams y. Elgin & Belvidere Hlectric 
Co., 204 Ill.App. 1; Newkirk v. Gross, 
203 IllLApp:=79;. Wortman~ vz = Trott, 
202 Ill.App. 528; Wanamaker v. Chi- 
cago City Ry. Co., 202 Dll. App. 1227 
Gehrig v. Chicago & A. R. Co., 201 TL 
App. 287; Vaughan v. Illinois Cent. 
R.Co., 201 TIApp: (2413) Naealil’ we 
Shoal Creek Coal Co., 201 Ill.App. 


220; Cook v. Augustus, 201 Ill.App. 
195; Cellarius v. Junker, 200 Ill.App. 
399; Smith v. Bellrose, 200 Ill.App. 
3868; Born v. Schrieber, 199 Ill.App. 
101; Bagaini v. Donk Bros. Coal & 


Coke Co., 199 Ill.App. 76; Bednar v. 
Mt. Olive & Staunton Coal Co., 197 Ill. 
App. 251; Hopple v. E. I. Du Pont de 
Nemours Powder Co., 194 Ilil.App. 156; 
Wasson Coal Co. v. American Refrac- 
tories Co., 193 Ill.App. 374; Muenter 
v. Moline Plow Co., 193 Ill.App. 261; 
Guminski v. Tarrant, 192 Ill.App. 634; 
Shope v. Laughlin, 191 IllApp. 38; 
Fisher v. Chicago City Ry. Co., 189 
Ill.App. 492; Gault v. Hunt, 183 IN. 
App. 77; Powers v. City of Chicago, 
180 Ill. App. 355; Christensen v. Oscar 
Daniels Co., 170 Tll.App. 59; Pley 
v. Lavette, 167 Ill.App. 494; Painkin- 
sky v. Illinois Cent. R. Co., 165 Ill. 
App. 556; Grudzinski v. Chicago City 
Ry. Co., 165 Ill.App. 152; Owens v. 
City of Chicago, 162 Ill.App. 196; Kul- 
vie v. Bunsen Coal Co., 161 Ill.App. 
617 [aff 97 N.E. 688, 253 Il. B 
Geary v. City of Chicago, 161 Wl. 
App. 461; White v. St. Louis Trans- 
fers Cocwek Gaia LUCA pe noon elem 
Gray, 160 Ill.App. 259; Hettinger v. 
Drew, 160 Ill.App. 204; Pegram v. 
Mutual Protective League, 159 Ill. 
App. 214; Colekin v. Bamborough, 
159 Tll.App. 180; Enema v. Mac- 
Gowan-Finnegan Foundry & Machine 
Co., 158 Tll.App. 636; Boyd v. Car- 
terville Coal Co., 158 Ill.App. 490; 
Harvey v. McQuirk, 158 Ill.App. 50; 
International Filter Co. v. Crystal Ice 
& Cold Storage Co., 157 Ill.App. 96; 
Romeo v. Western Coal & Mining Co., 
157 Ill.App. 67; Harter v. Wells, 157 
Tll.App. 29; Marchese v. Aurora, E. 
& C. R. Co., 156 Ill.App. 267; Renken 
Ve Chicazo) (Bi 6) QO. Re. Cone to oil 
App. 65; Orndorff v, Supreme Lodge 
Knights of Pythias, 149 Ill.App. 490; 
Mitchell v. Libby, McNeill & Libby, 
149 Jll.App. 201; Wiemer v. Teraple, 
145 Ill.App. 498; Miller y. Cleveland, 
C., C. & St. L. Ry. Co., 145 IllLApp. 
431; Northwestern Fuel Co. v. West- 
ern Fuel Co., 144 Ill.App. 92; Mitchell 
v. Nelson, 142 Ill.App. 534; Summer- 
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ville v. Klein, 140 Ill.App. 39; Han- 
reddy v. Palilinnas, 139 Ill.App. 148; 
Cowie v.°Kinser, 138 Ill.App. 143 [aff 
85 N.E. 623, 235 Ill. 383, 126 Am.S.R. 
221]; Springfield Consol. Ry. Co. v. 
Johnson, 134 Ill.App. 536; Koehn, v. 
Tomlinson, 184 Ill.App. 256; Hughes 
v. Hughes, 133 Ill.App. 654; Lepman 
& Heggie v. Woldert Grocery Co., 133 
Tll.App. 362; Clark v. Farmington 
Coal. Co., 130 Ill.App. 192; Field v. 
Winheim, 123 Ill.App. 227. 


Ind.—Chicago, I. & L. Ry. Co. v. 
Medlock, 118 N.E. 810, 187 Ind. 224; 
Reed v. Light, 85 N.E. 9, 170 Ind. 550; 
Indianapolis v. Cauley, 73 N.E. 691, 
164 Ind. 304; Wabash, etc., R. Co. v. 
Morgan, 31 N.E. 661, 32 N.E. 85, 132 
Ind. 430; Chesapeake & O. Ry. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 639 
[eert den 51 S.Ct. 31, 282 U.S. 855, 75 
L.Ed. 757]; Baker v. Leimgruber, 157 
N.E. 444, 86 Ind.App. 324; Wolf v. 
Vehling, 137 N.E. 718, 79 Ind.App. 
221; Amen vy. Standard Steel Car 
Co., 123 N.E. 7, 72 Ind.App. 179; New 
York, C. & St... R. Colv.Allen, 113 
N.E. 315, 62 Ind.App. 391; Lake Shore 
So le GSeetyeCO. NY, We EH. Mcintyre 
Co., 108 N.E. 978, 60 Ind.App. 191; 
Wright v. Fox, 103 N.E. 442, 56 Ind. 
App. 315; City of Newcastle v. Har- 
vey, 102 N.E. 878, 54 Ind.App. 243; 
Cleveland, C., C. & St. L. Ry. Co. v. 
Born, 96 N.E. 777, 49 Ind.App. 62; 
Indianapolis Southern R. Co. v. Shea, 
90 N.E. 329, 45 Ind.App. 608; Indiana 
Union Traction Co. v. Ohne, 89 N.E. 
507, 45 Ind.App. 6382; Greener v. Niel- 
haus, 89 N.E. 377, 44 Ind.App. 674; 
Baltimore & O. S. W. R. Co. v. Walker, 
84 N.E. 730, 41 Ind.App. 588; City of 
Bloomington v. Woodworth, 81 N.E. 
611, 40 Ind.App. 373. 


Ind.T.—Perry v. Cobb, 76 S.W. 289, 
4 Ind.T. 717. 


Iowa.— Kelly v. Muscatine, B. & S. 
R. Co., 191 N.W. 525, 195 Iowa 17; 
Wrot Iron Heater Co. v. Sanders Fur- 
nace Co., 182 N.W. 401, 191 Iowa 413; 
Strasberger v. Farmers’ Elevator Co., 
167 N.W. 184, 184 Iowa 66; Seevers v. 
Cleveland Coal Co., 159 N.W. 194, 179 
Iowa 235; Ball v. Davenport, 152 N.W. 
69, 170 Iowa 33; D. A. Enslow & Son 
v. Ennis, 135 N.W. 1105, 155 Iowa 266; 
Peloni v. Smith-Lowe Coal Co., 131 N. 
W. 685, 151 Iowa 462; MHetland v. 
Bilstad, 118 N.W. 422, 140 Iowa 411; 
Dorn & McGinty v. Cooper, 117 N.W. 
1, 118 N.W. 35, 139 Iowa 742, 16 Ann. 
Cas. 744; McGovern v. Interurban Ry. 
Co., 111 N.W. 412, 186 Iowa 13, 13 L.R. 
A.N.S. 476, 125 Am.S.R. 215; Snyder 
v. Mutual Telephone Co., 112 N.W. 
776, 135 Iowa 215, 14 L.R.A.N.S. 321; 
Vannest v. Murphy, 112 N.W. 236, 
135 Iowa 123; Doggett v. Chicago, 
B. & @. Ry. Co., 112 N.W. 1471, -134 
Iowa 690, 13 L.R.A.N.S. 364, 13 Ann. 
Cas. 588; Dean v. Carpenter, 111 N.W. 
815, 134 Iowa 275; Frank v. Berry, 
103 N.W. 358, 128 Iowa 223, 


Kan.—Mayes v. Kansas City Power 
& slight Co,0249) P.. 599;. 121 Kan. 
648; Keil v. Evans, 161 P. 639, 99 Kan. 
273; Bigelow v. Henniger, 6 P. 593, 
33 Kan. 362; Kansas City v. Smith, 
54 P. 329, 8 Kan.App. 82. 

Ky.—Campbell v. Adams, 14 S.W. 
(24) 418, 228 Ky. 156; Black v. Daven- 
port, 224 S.W. 500, 189 Ky. 40; Tran- 
sylvania Casualty Ins. Co. v. Paritz, 
213 S.W. 195, 184 Ky. 807; Paducah 
Traction Co. v. Walker’s Adm’r, 185 
S.W. 119, 169 Ky. 721; Simpson v. 
Simpson, 139 S.W. 1100, 145 Ky. 45; 
Mayfield Lumber Co. v. Lewis’ Adm t 
135 tS2Wr 420;  V42 Ky. 027056" Litle 
Guaranty & Surety Co. of Scranton, 
Pa. v. Commonwealth, 133 S.W. 577, 
141 Ky. 570; Central Kentucky Trac- 
tion Co. v. Chapman, 124 S.W. 830; 
Louisville & N. R. Co. v. Onan’s 
Adm’r, 110 S.W. 380, 33 Ky.L. 462; 
Hollingsworth vy. Barrett, 102 S.W. 
330, 31 Ky.L. 428; Klein v. Klein, 101 
S.W: 382, 31 Ky.L. 28. 
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Me.—Kerr v. Great Atlantic & 
Pacific Tea Co., 149 A. 618, 129 Me. 
48; Farnum vy. Clifford, 106 A. 344, 
118 Me. 145; York v. Athens, 58 A. 
418, 99 Me. 82; Coombs v. Mason, 54 
A. 728, 97 Me. 270; Tibbetts v. Pen- 
ley, 21 A. 838, 83 Me. 118. 


Md.—Mutual Fire Ins. Co. of Mont- 
gomery County v. Owen, 129 A. 214, 
148 Md. 257; Deford v. Lohmeyer, 128 
A. 454, 147 Md. 472; City of Baltimore 
v. Terio, 128 A. 3538, 147 Md. 330; 
Lockerman v. Eastern Shore Trust 
Co., 126 A. 140, 146 Md. 330; Travel- 
ers’ Ins. Co. v. Connolly, 125 A. 900, 
145 Md. 554; Levine v. Chambers, 118 
A. 798, 141 Md. 336; Forest Hill Per- 
manent Bldg. Ass’n of Harford Coun- 
ty v. Fisher, 118 A. 164, 140 Md. 666; 
Thistle Mills v. Sparks, 111 A. 769, 
137 Md. 117; Wingert v. Cohill, 110 A. 
857, 186 Md. 399; Clemmitt v. Miehle 
Printing Press & Mfg. Co., 110 A 713, 
136 Md. 385; Weinbeck v. Dahms, 107 
A. 12, 134.Md. 464; Hieston v. Nation- 
al City Bank of Chicago, 104 A. 281, 
132 Md. 389; Kendall Lumber Co. v. 
State, 103 A. 141, 182 Md. 98; Beam 
Motor Car Co. v. Loewer, 102 A. 908, 
131 Md. 552; Philadelphia, B. & W. R. 
Co. v. City of Baltimore, 102 A. 471, 
131 Md. 368; United Rys. & Electric 
Co. of Baltimore v. State, 96 A. 261, 
127 Md. 197; New York, P. & N. R. 
Co. v. Peninsula Produce Exchange 
of Maryland, 89 A. 433, 122 Md. 215 
faff 36 S.Ct...230,.240 UsS, 34, 60..—:. 
Ed. 511]; E. Beck & Co. v. Hanline 
Bros., 89 A. 377, 122 Md. 68; Frentz v. 
Schwarze, 89 A. 439, 122 Md. 12; Rob- 
inson v. Silver, 87 A. 699, 120 Md. 41; 
Winner v. Linton, 87 A. 674, 120 Md. 
276; Security Storage & Trust Co. v. 
Denys, 86 A. 613, 119 Md. 330; Chesa- 
peake Iron Works of Baltimore City 
v. Hochschild, Kohn & Co., 86 A. 345, 
119 Md. 303; Baltimore, C. & A. Ry. 
Co. v. Moon, 84 A. 536, 118 Md. 380; 
Mutual Life Ins. Co. of New York v. 
Murray, 75 A. 348, 111 Md. 600; Amer- 
ican Towing & Lightering Co. v. Ba- 
ker-Whiteley Coal Co., 75 A. 341, 111 
Md. 504; McGaw v. Acker, Merrall & 
Condit Co., 73 A. 731, 111 Md. 153, 134 
Am.S.R. 592; Moneyweight Scale Co. 
v. McCormick, 72 A. 537, 109 Md. 170; 
Annapolis Gas & Electric Light Co. v. 
Fredericks, 72 A. 534, 109 Md. 595; 
Mount Vernon Brewing Co. v. Tesch- 
ner, 69 A. 702, 108 Md. 158, 16 L.R.A. 
N.S. 758; Mutual Life Ins. Co. of 
New York v. Mullen, 69 A. 385, 107 
Md. 457; Brinsfield v. Howeth, 68 A. 
566, 107 Md. 278, 24 L.R.A.N.S. 583; 
Garrett County Com’rs v. Blackburn, 
66 A. 31, 105 Md. 226. 


Mass.—Latus v. Boston Elevated 
Ry. Co., 158 N.E. 668, 261 Mass. 233; 
Snell v. Rousseau, 154 N.E. 70, 257 
Mass. 559; Hall v. Kotowski, 146 N. 
E. 717, 251 Mass. 494; Taft v. Thoma- 
jan, 144 N.B. 228, 249 Mass. 299; 
Viaux v. John T. Scully Foundation 
Co., 142 N.E. 81, 247 Mass. 296; Ro- 
senthal v. Green, 141 N.E. 863, 247 
Mass. 153; Frewen v. Page, 131 N.E. 
475, 238 Mass. 499, 17 A.L.R. 134; Mc- 
Carthy v. Boston Elevated Ry. Co., 
112 N.E. 2385, 223 Mass. 568; Gardner 


v. Copley-Plaza Operating Co., 107 
N.B. 1000, 220 Mass. 372; Nicholson 
v. Feindel, 107 N.E. 3538, 219 Mass. 


490; Rich v. Silverman, 103 N.E. 382, 
216 Mass. 195; Anthony & Cowell Co. 
v. Brown, 101 N.E. 1056, 214 Mass. 
439; Glass v. Hazen Confectionery 
Co., 97 N.H. 627, 211 Mass. 99; Mar- 
ey v. Shelburne Falls & C. St. Ry. 
Co., 96 N.E. 130, 210 Mass. 197; Chris- 
tian Feigenspan v. McDonald, 87 N. 
BE. 624, 201 Mass. 841; Dulligan v. 
Barber Asphalt Pav. Co., 87 N.E. 567, 
201 Mass. 227; Wood v. Skelley, 81 
N.E. 872, 196 Mass. 114, 124 Am.S.R. 
516. 

Mich.—Holden v. Hadley, 147 N.W. 
482, 180 Mich. 568; Wendt v. Village 
of Richmond, 129 N.W. 38, 164 Mich. 
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173; Reese v. Detroit United Ry., 124 
N.W. 539, 159 Mich. 600; Smith v. 
Detroit United Ry., 119 N.W. 640, 155 
Mich. 466; G. S. Blakeslee & Co. Vv. 
Reinhold Mfg. Co., 117 N.W. 92, 153 
Mich, 230; Parke v. Nixon, 104 N.W. 
597, 141 Mich. 267. 


Minn.—Burner y. Northwestern Bi- 
ble & Missionary Training School, 
201 N.W. 939, 161 Minn. 480; Heiden 
v. Minneapolis St. Ry. Co., 191 N.W. 
254, 154 Minn. 102; Bowers v. Colonial 
Warehouse Co., 190 N.W. 609, 153 
Minn. 425; Gruberski v. Brotherhood 
v. American Yeomen, 182 N.W. 716, 
149 Minn. 49; Knapp v. Northern Pac. 
R. Co., 166 N.W. 409, 139 Minn. 338; 
Doran v. Chicago, St. P., M. & O. Ry. 
Co., 150 N.W. 800, 128 Minn. 193; Mc- 
Innis v. National Casualty Co., 129 
N.W. 125, 388, 113 Minn. 156; State v. 
Staley, 14 Minn. 105. 


Miss.—New Orleans Great North- 
ern R. Co. v. Frazer, 130 So. 498, 158 
Miss. 407; Natchez & S. Ry. Co. v. 
Guice, 101 So. 439, 136 Miss. 307; 
Town of Hickory v. Semmes, 86 So. 
273, 123 Miss. 436; Davis v. Heck, 
79 So. 59, 118 Miss. 74; Godfrey v. 
Meridian Ry. & Light Co., 58 So. 534, 
101 Miss. 565; Mobile, etc., R. Co. v. 
Jackson, 46 So. 142, 92 Miss. 517; 
Burns v. Kelley, 41 Miss. 339; Whit- 
field v. Westbrook, 40 Miss. 311. 


Mo.—Kunkel vy. Griffith, 29 S.W.(2d) 
64, 325 Mo. 392; Morley v. Prendiville, 
295 S.W. 563, 316 Mo. 1094; Soltesz 
v. J. H. Belz Provision Co., 260 S.W. 
990; Karte v. J. R. Brockman Mfg. 
Co., 247 S.W. 417; Fitzsimmons v. 
Missouri Pac. R. Co., 242 S.W. 915, 
294° Mo. 551; Champion Coated Paper 
Co. v. Shilkee, 237 S.W. 109; Quinn 
v. Van Raalte, 205 S.W. 59, 276 Mo. 
71; Hoyt v. Kansas City Stockyards 
of Missouri, 188 S.W. 106; Kansas 
City, MC.WCe '& Stas. Rys Cog v.cCouch 
187 S.W. 64; Rawlings v. St. Louis & 
S. F. R. Co., 175 S.W. 935; Springfield 
Crystallized Egg Co. v. Springfield Ice 
& Refrigerating Co., 168 S.W. 772, 259 
Mo. 664; Wentz v. Chicago, B. & Q. 
R. Co., 168 S.W. 1166, 259 Mo. 450, 
Ann.Cas.1916B 317; State v. Yager, 
157 S.W. 557, 250 Mo. 388; Clark v. 
St. Joseph Terminal R. Co., 148 S.W. 
472, 242 Mo. 570; Clark v. St. Louis 
& S. Ry. Co., 187 S.W. 588, 234 Mo. 
396; Kinlen v. Metropolitan St. R. 
Co., 115 S.W. 523, 216 Mo. 145; Crow 
v. Houck’s Missouri & A. Ry. Co., 111 
S.W. 583, 212 Mo. 589; Beave v. St. 
Louis, Transit -Co., EL) «Saw. 52, 2120 
Mo. 331; Stetzler v. Metropolitan St. 
Ry. Co., 109 S.W. 666, 210 Mo. 704; 
Wann v. Scullin, 109 S.W. 688, 210 
Mo. 429; Wellmeyer v. St. Louis 
Transit Co., 95 S.W. 925, 198 Mo. 527; 
Quinn v. Berberich, (App.) 51 S.W. 
(2d) 153; McConnell v. Jones, (App.) 
30 S.W.(2d) 646; Roberts v. Wilson, 
33 S.W.(2d) 169, 225 Mo.App. 932; 
Fierce v. Shapleigh Hardware Co., 
(App.) 14 S.W.(2d) 511; Biskup v. 
Hoffman, 287 S.W. 865, 220 Mo.App. 
542; Murphy v. Great American Ins. 
Co., 285 S.W. 772, 221 Mo.App. 727; 
McCahon y. Quick Service Laundry 
Co., (App.) 263 S.W. 238; Dillon v. 
Weinberg, 260 S.W. 809, 214 Mo.App. 
223; State ex rel. People’s Bank of 
Sumner v. Melton, 251 S.W. 447, 213 
Mo.App. 662; Groves v. Great East- 
ern Casualty Co., 246 S.W. 1002, 212 
Mo.App. 316; Buchholz v. Standard 
Oil Co. of Indiana, 244 S.W. 973, 211 
Mo.App. 397; Wallnitz v. Werner, 
(App.) 241 S.W. 668; Yarde v. Hines, 
238 S.W. 151, 209 Mo.App. 547; Walsh 
v. Union Quarry & Construction Co., 
223 S.W. 1082, 205 Mo.App. 159; 
Fletcher v.. Kansas City Rys. Co., 
(App.) 221 S.W. 1070; Smith v. Sick- 
inger, (App.) 221 S.W. 779; Lawler 
v. Montgomery, (App.) 217 S.W. 856; 
McElvain v. Dorroh, (App.) 204 S.W. 
824; Hartman y. Hoernle, (App.) 201 
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S.W. 911; Freidman v. Griffith, (App.) 
196 S.W. 75; Central Lumber & Mfg. 
Co. v. Reyburn,, (App) 195 Siw. 5765 
Flack v. Wahl, 193 S.W. 56, 197 Mo. 
App. 10 [cert quashed 199 S.W. 978, 
272 Mo. 588]; Mitchel v. Davis, 
(App:.)190°-S:°W. 3573" Burns’ v.. Polar 
Wave Ice & Fuel Co., (App.) 187 S.W. 
145; Jackson v. City of Sedalia, 187 
S.W. 127, 193 Mo.App. 597; Janes v. 
Levee Dist. No. 2 of Dunklin County, 
(App.) 183 S.W. 697; First Nat. Bank 
v. ‘Soltz, «183 -S:W..'675;. Gabbert: v. 
Union Depot Bridge & Terminal Ry. 

o., (Avp.) 183 S.W. 673; Hill v. Dil- 
lon, 161 S.W. 881, 176 Mo.App. 192: 
Schlinski vy. City of St. Joseph, 156 
S.W. 828, 170 Mo.Avp. 380; Peper- 
korn v. St. Louis Transfer Ry. Co., 
154 S.W. 836, 171 Mo.App. 709; Dold- 
ing v. City of St. Charles, 149 S.W. 
51, 166 Mo.App. 403; Roberts v. City 
of Piedmont, 148 S.W. 119, 166 Mo. 
App. 1; Bouillon v. Laclede Gaslight 
COPLAT ES We Ll07, 1652 Mo.App, 73205 
Anderson v. St. Louis & S. F. R. Co., 
144 S.W. 1198. 164 Mo.App. 442 [adopt- 
ing op 130 S.W. 82, 149 Mo.App. 266]; 
Lukamiski v. American Steel Found- 
ries, 142 S.W. 1093, 162 Mo.App. 631: 
Sinnamon v. Moore, 142 S.W. 494, 161 
Mo.Avp. 168; Brinkman v. Gotten- 
stroeter, 140 S.W. 1194, 160 Mo.App. 
596 [adopting op 184 S.W. 584, 153 Mo. 
Avp. 351]; Diel v. City of Ferguson, 
138 S.W. 545, 158 Mo.App. 286; Miller 
vy. United Rys. Co. of St. Louis, 134 
S.W. 1045, 155 Mo.App. 528; Knight 
vy. Kansas City, 119 S.W. 990, 138 Mo. 
App. 163; Internationa) Bank v. En- 
derle, 113 S.W. 262, 133 Mo.App. 222; 

Walkeen Lewis Millinery Co. v. John- 
ston, 111 S.W. 639, 131 Mo.Anp. 693; 
Anderson v. St. Louis, I. M. & S. Ry. 
Co., 108 S.W. 605, 129 Mo.App. 384: 
New Madrid Banking Co. v. Poplin, 
108 S.W. 115, 129 Mo.Apo. 121; Fed- 
deck: v. St. Louis Car Co., 102 S.W. 
675, 125 Mo.App. 24; State ex rel. 
Schreiber v. Dickmann, 102 S.W. 44, 
124 Mo.App. 653; Bassford v. West, 
101 S.W. 610, 124 Mo.App. 248; Wal- 
lack v. St. Louis Transit Co., 100 S.W. 
496, 123 Mo.App. 160. 

Mont.—Frost v. J. B. Long & Co., 
923° P! 75, “Tl Mont: 141; Morgan’ v. 
Hines, 211 P. 778, 65 Mont. 306; Mc- 
Kin v. Beiseker, 185 P. 153, 56 Mont. 
330; Rea v. Alfalfa Products Co., 161 
P. 708, 53 Mont. 90; Jendresen vy. Han- 
sen, 146 P. 473, 50 Mont. 216; West- 
ern Mining Supply Co. v. Melzner, 136 
Pp. 44, 48 Mont. 174; Melzner v. Raven 
Copper Conealsi2) Pibo2, 47, Mont. e354 


Mason v. Northern Pac. Ry. Co., 124 
P. 271, 45 Mont. 474; Ferris v. Mc- 
Nally, 121 P. 889, 45 Mont. 20; Judith 


Tn'ana Transp. Co. v. Williams, CE MTE 
1061, 36 Mont. 25. 

Neb.—Hammang v. Chicago & N. W. 
Ry. Co., 186 N.W. 991, 107 Neb. 684; 
Owens v. Omaha & C. B. St. Ry. Co., 
156 N.W. 661, 99 Neb. 364; Nesbit v. 
Giblin, 148 N.W. 138, 96 Neb. 369, L. 
''R.A.1915D 477, Ann.Cas.1916A 1008; 
Campbell v. Luebben, 1382 N.W. 932, 
90 Neb. 95; Campbell v. Luebben, 129 
N.W. 437, 88 Neb. 214; Anderson v. 
Carlson, 125 N.W. 157, 86 Neb. 126; 
Quinby v. Union Pac. R. Co, Le0 UN. 
W. 453, 83 Neb. 777; Fink Vv. Busch, 
120 N.W. PG oo Neb. 5995" Odell “v. 
Story, 118 N.W. 1108, 81 Neb. 442; 
First Nat. Bank v. Brown, D6 Ni. Ww. 
685, 81 Neb. 669; Boesen v. Omaha 
St. Ry. Col, 112 Wiw. 614,79 New. 
381; Huber Misa Cox cv: Gotchall, 96 
N.W. 611, 1 Neb. (Unoff.) 548. 

Nev.—Van Fleet v. O'Neil, 192 P. 
384, 44 Nev. 216; Fulton v. Day, 8 
Nev. 80. 

N.H.—Hawkins v. McGee, 146 A. 
641, 84 N.H. 114; Johnson v. Director 
General of Railroads, 125 A. 147, 81 
N.H. 289; Challis v. Lake, 51 A. 360, 


TRIAL 


71 N.H. 90; Hersey v. Hutchins, 46 
A. 33, 70 N.H. 130; Woodbury v. But- 
Ter; 88° A. 379,67 IN.. 545. 


N.J.—Bennett v. Hagleke, 153 A. 
512, 107 N.J.Law 461 [aff 148 A. 197, 
8 N.J.Mise. 61]; Tooker v. Lonky, 147 
A. 445, 106 N.J.Law 110; O’Connor v. 
Coyne, 1385 A. 8038, 103 N.J.Law 410; 
Spence v. Hutchinson, 130 A. 612, 102 
N.J.Law 131; Hammel v. Van Sickle, 
128 JA: 247, 101 N.J.Law 402; Rein- 
feld v. Laden, 121 A. 445, 98 N.J.Law 
709 [Laff 1338 A. 926]; Ploeser v. Cen- 
tral R. Co. of New Jersey, 105 A. 228, 
92 N.J.Law 490; Heinde) v. Hetzel, 
82 A. 511, 82 N.J.Law 155; Manches- 
ter Building & Loan Ass’n v. Allee, 
80 A. 466, 81 N.J.Law 605 [rev 76 A. 
1012, -80 “N.J law _185);" Cottrell v- 
Fountain, 77 A. 465, 80 N.J.Law 1; 
Consolidated Traction Co. v. Haight, 
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phreys v. Woodstown, 7 A. 301, 48 
N.J.Law 588; Allen v. Wanamaker, 


Shafer v. Berg Em- 
broidery Works, 156. A. 283, 9 N.J. 
Mise.” 993 “Laff (162 A. 3895, 109  N.J- 
Law 546]; De Lucia v. Bleha, 137 A. 
428, 5 N.J.Misc. 501; Sharkey v. Her- 
man Bros., 127. A. 525,.3 N.J.Mise: 126 
faff 130 A. 920, 102 N.J.Law 224]. 


N.M.—Jackson v. Brower, 167 P. 
6, 22 N.M. 615; Cowles v. Hagerman, 
110 P. 848, 15 N.M. 600. 


N.Y.—Krstovie v. Van Buren, 138 N. 
BE. 749, 235 N.Y. 96; Pulcino v. Long 
Island R. Co., 87 N.E. 1126, 194 N.Y. 
526; Hanlon v. New Jersey Cent. R. 
Co:, 79 °N.E. 846, 1873N.Y. 73, 116 Am, 
S.R. 591, 10 L.R.A.(N.S.) 411; Lee v. 
Troy Citizens’ Gas Light Co., 98 N.Y. 
115; New York Guaranty, etc., Co. v. 
Gleason, 78 N.Y. 608, 7 Abb.N.Cas. 
334 [rev 45 N.Y.Super. 613]; Carpen- 
COL V.. BIAKe Tb eNoYjetoniatt VO etn 
358]; Jones v. Brooklyn L. Ins, Co., 
61 N.Y. 79; Algur v. Gardner, 54 N. 
Y. 360; Bedell v. Chase, 34 N.Y. 386; 
Pratt v. Ogden, 34 N.Y. 20; Moore v. 
Meacham, 10 N.Y. 207; Rouse v. Lew- 
is, 4 Abb.Dec. 121, 2 Keyes 352; Jet- 
terry. New .yYork,vete, R.jCo.. 2. Abb. 
Dec. 458, 2 Keyes 154; Middendorf v. 
International R. Co., 218 N.Y.S. 126, 
218 App.Div. 218 [aff 157 N.E. 837, 
245 N.Y. 507]; Holley v. A. W. Haile 
Motor Co., 177 N.Y.S. 429, 188 App. 
Div. 798; Sigel v. American Seating 
eee 146 N.Y.S. 350, 161 App.Div. 54 
faff “111 -N.E.. 1099, 2167 N-Y. ; 
Pulcino v. Long Island R. Co., 
Y.S. 1076, 125 App.Div. 629 f[aff 87 
N.E. 1126, LO ASIN Y uc 6) a Bio oD 
Pont De’ Nemours Powder Co. v. 
Schwenger, 154 N.Y.S. 186, 90 Misc. 
R78: Croapton Bldg. Corp. v. Dean, 
170 N.Y.S. 972. 


N.C.—Pusey v. Atlantie Coast Line 
B Co., yl0'6) (Sibi 4525 081 NC) 137 
Buchanan v. Cranberry Furnace Co., 
101 S.B. 518, 178 N.C. 648; Jones v. 
Williams, 96 S.E. 1036, 176 NC. 245; 
Smith v. Seaboard Air Line Ry. Co., 
98 S:M. 469, 174 N.C. 111; Schloss- 
Bear-Davis Co. v. Louisville & N. R. 
Co., 88 S.BE. 476, 171 N.C. 350; Gates 
County v. Hill, 78 S.E. 804, 158 N.c. 
584; Simmons v. Fleming, 72 S.R. 
1082, 157 N.C. 389; Burlington Lum- 
ber Co. v. Southern Ry. Co., 67 S.E. 
LOT el oeweON Cis TOP Mr evaioe hoot nobit, 
225 U.S. 99, 56. L.Ed, 1001]; Revis.v. 
City of Raleigh, 63 S.E. 1049, 150 N. 
C. 348; Ives v. Newbern Lumber Co., 
61 S.B. 70, 147 N.C. 306; Edwards 
Vv. Western Union Telegranh Co., 60 
S.E. 900, 147 N.C. 126; Williams v. 
Harris, 49 S.Hi, 954, 137 .N.C.. 460; 
Stewart v. North Carolina Re Or 48 
S.B. 798,186 N.C. 385. 


N.D.—Bolen v. Dolnh. 245 N.W. 259; 
Foster v. Dwire, 199 N.W. 1017, 51 N. 
Dp. 581, 52 TERS 21; McLain v. Nurn- 
berg, 112 N.W. 243; 16 N.D. 144, 
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Ohio.— Tyler v. Hocking Valley Ry. 


Co., 162 N.E. 623, 28 Ohio App. 88; 
Bure gan v. Siegman, 9 Ohio App. 84; 


Mehmert v. Kelso, 26 Ohio Cir.Ct.N.S. 
350; Cincinnati Tract. Co. v. Pierce, 
21 Ohio: Cir.Ct.N.S. 489. 


Okl.-—Liberty Nat. Bank of Paw- 
huska v. Hxendine, 11 P.(2d) 154, 156 
Ok}; 26; Stout 'v. Mo*t; 231 PP: .532,.105 
Okl. 74; Peterman y. Rothschild, 229 
P. 579, 103 Okl. 273; Muskogee Hlec- 
tric Traction Co. v. Thompson, 228 P. 


963, 100 Okl. 169; . State Guaranty 
Bank of Okeene v. Doerfler, 226 P. 
1054, 99 Okl. 258; McAllister v. Haly, 
225 P. 146, 98 Okl. 223; Cosden Pipe 
Line Co. v. Berry, 210 Okl. 141, 87 
Okl. 237; Eves Tall Chief v. Aaron, 
209 .P. 915/87 OR). 2305 Stz Louis Ws 


S. F. R. Co. v. Ledbetter, 200 P. 701, 
83 Okl. 78; Bilby v. Owen, 181 P. 724, 
74 Okl. 158; Firebaugh v. Du Bois. 173 
P, 1126, 70 Okl. 269; Missouri, K. & 
LD. Ry. (Cow Daylor.” £10 Pelt £3 Go 
Okl. 79; Continental Su»ply Co. v. 
Patrick, 168 P. 996. 66 Okl. 287; Fow- 
ler v. Fowler, 161.P. 227, 61 Okl. 280, 
L.R.A.1917C 89: Bouquot v. Awad, 
153 P. 1104, 64 Okl: 55; Missouri, O: 
& GR yy, Copvenwest. Loic-eaclee se 
Ok). 521; Waters v. Dore, 150 P. 885, 
50 OKI 183") Stl Louise Sy By Rya Cou 
Ve, ELENy. 5 149 eS BES AG Ol a6 
White v. Oliver, 122 P. 156, 32 Okl. 
479; Lawton v. McAdams, 83 P. 429, 
15 .OKl, 412. 


Or.—Hollywood Orchards Co. v. 
Dennis, Kimball! & Pope, 263 P. 66, 124 
Or. 71; Reed v. National Hospital 
Ass’n, 212. P. 537, 106 Or. 471; Malloy 
v. Marshall-Wells Hardware, Co., 173 
Pe 261) LTGP: O59. eke. 6 P0589. 9905 Or 
303; Horst v. Columbia Contract Co., 
174 P. 161, 89 Or. 344; Haines v. First 
Nat. Bank, 172 P. 505, 89 Or. 42; Dan- 
iels v. Northern Pac. Ry. Co., 171 P. 
1178, 88) Or. 4205) Dunn nv. Orchard 
ee & Timber Co., 136 P. 872, 68 Or. 


Pa.—Carr v. Fagan, 123 A. 492, 278 


Pa, 587; Gandy v..Klaw, 112 A. 464, 
269 Pa. 320; American Surety Co. of 
New Yoerk y. Vandegrift Const. Co., 
107 AGs 7335.264 Pa. 193s raroerm va 
Philadelphia Traction Co., 34 A. 356, 
175 Pa. 129; Draucker v. Arick, 29° A. 


32, 161 Pa. 357; Jordan v. Headman, 
61 Pa. 176; Simner v. McHgh, 87 Pa. 
Super. 58; Sheritt & Stoer Co. v. Rob- 


erts Engineering 73 Pa.Super. 


147. 

R.I.—Providence Ics Co. v. Bowen, 
114 A. 186, 44 R.I. 178; Di Sandro v. 
Providence Gas Co., 102 A. 617, 40 R. 
I. 551; Hayes v. Welling, 96 A. 843, 
98 A. 61, 38 R.1. 553; Newberger v. 
Feldman, 94 A. 673; Hobin v. Hobin, 
80 A. 595, 33 Rl. 249; Guckian vy. 
Newbold, 47 A. 5438, 22 R.I. 279. 


S.C.—Matheson vy. American Tele- 
phone & Telegraph Co., 135 S.E. 306, 
187 S.C. 227; People’s Oil & Fertilizer 
Co. v. Charleston & W. C. Ry. Co., 65 
S:Ey; 188, "8305-40530 ¥ Croc -landiay: 
Graham, 65 S.E. 233, 88 S.C. 228; Hall 
Vv. Latimer, 61 S.E..1057, 81 S.C. 90; 
J. C. Stevenson Co. vy. Bethea, 61 SB. 
99, 79 S.C. 478; Richardson vy. Augus- 
ta & A. Ry: Cog 61> SA S879 SiGe 
535; Worthy v. Jonesville Oil Mill, 
57 S.B. 634,77 S.C. 695-141 L.R.A.N.S. 
690, 12 Ann.Cas. 688. 


S.D.—Smith v. Munson, 238 N.W. 
27; Klink v. Quinn, 156 N.W. HT aae 
ee D. 83; Grant v. Whorton, 134 N.w. 
803, 28 S.D..599; Quale y. Hazel, 104 
N.W. 215, 19)S. D. 483. 


Tenn.—Gulf Compress, Co. v. Insur- 
anee Co. of Pennsylvania, 167 S.W. 
859, 129 Tenn. 586; Lonisville, etce., 
R.. Co..v. Ray, 46 S.w. 554, 101 "Tenn. 
1; Lawrence v. Hudson, 12 Heisk. 
NOS Whitaker v., Pullen, 3 Humphr. 
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Tex.—Williams v. Detroit Oil & 
Cotton Co., 1238 S.W. 405, 103 Tex. 75 
fate, 114 SoW. V67; 52 "Tex.Civ. App. 
2431; esse & N. RavCo.r V0 Rar= 
sons, 113 S.W. 914, 102 Tex. 157, 1382 
Am.S.R. 857 [aff (Civ. App.) 109 S.W. 
240]; Houston, etc., R. Co. v. Cluck, 
87 S.W. 817, 99 Tex:” 180;° Cleve- 
land v. Heidenheimer, 46 S.W. 30, 
92 Wh -Tex.2 lO Si: Payne v. Harris, 
(Commn.App.) 241 S.W. 1008 [rev 
ae App.) 228 S.W. 350]; Chicago, R. 

& GoeiRy: -Cos_v- Harris, (Civ. App.) 
28 S.W.(2d) 611; Northern Texas 
Traction Co. v. Woodall, (Civ. App.) 
294 S.W. 873 [rev (Commn.App.) 299 
S.W. 220]; Modesett v. Emmons, (Civ. 
App.) 286 S.W. 276; Poindexter v. 
First State Bank of Richland, (Civ. 
App.) 252 S.W. 858; Mackay Tele- 
graph-Cable Co. v. Armstrong, (Civ. 
App:) 241 -S3Ww.., (953;) Hinesav., Parry, 
(Civ-App.) 227 S.W. 339 [rev (Commn. 
App.) 238 S.W. 886]; Crawford v. 
Thos. Goggan & Bros., (Civ.App.) 217 
S.W. 1106; Texas Electric Ry. Co. v. 
Crump; (Civ.App.). 212, "Sew... 827; 
Gull Veo ces. He Fvya COs. Vv. sELelms 
Bros., (Civ.App.) 211 S.W. 597; Mis- 
souri Iron & Metal Co. v. Cartwright, 
(Civ.App.) 207 S.W. 397; Rowe v 
Daugherty. (Civ.App.) 196 S.W. 240; 
Andrew v. Mace, (Civ.App.) 194 S.W. 
598; Orange County Irr. Co. v. Sande- 
fur, (Civ.App.) 181 S.W. 777; Bank- 
ers’ Trust Co. of Amarillo v. Cooper, 
Merrill & Lumpkin, (Civ.App.) 179 S. 
W. 541; Walker v. Flanary, (Civ. 
App.) 178 S.W. 992; Jones v. Nix, 
(Civ.App.) 174 S.W. 685; Lisle-Dun- 
ning Const. Co. v. McCall, (Civ.App.) 
167 S.W. 810; Stevens v. Crosby, 
(Civ.Anp.) 166 S.W. 62; Missouri, K. 
& T. Ry. Co. of Texas v. Ward, (Civ. 
App.) 164 S.W. 922; Glover v. Hous- 
ton Belt & Terminal Ry. Co., (Civ. 
App.) 163 S.W. 1063 [rev (Commn. 
App.) 213 S.W. 597];'S.-H. Kress & 
Co. v. Lawrence, (Civ.App.) 162 S.W 
448; Hammel v. Benton, (Civ.App.) 
162 S.W. 34; Adams v. Wm. Camer- 
on & Co., (Civ-App.) 161: S.W. 417; 
Blount v. Henry, (Civ.App.) 160 S. 
W. 418; St. Louis Southwestern Ry. 
Co. of Texas v. Cole, (Civ.App.)~ 159 
S.W. 146; El Paso Electric Ry. Co. v. 
Mebus, (Civ.App.) 157 S.W. 955; 
United States Express Co. v. Taylor, 
(Civ.App.) 156 S.W. 617; Zarate v. 
Villareal, (Civ-App.) 155 S.W. 328; 
Brown Cracker & Candy Co. v. John- 
son, (Civ.App.) 154 S.W. 684; Solan 
& Billings v. Pasche, (Civ.App.) 153 
Saves oten uvMissouri,. Koc La Rys..Co. 
of Texas v. Burk, (Civ.App.) 150 S. 
W. 748; Gulf Pipe Line Co. v. Clay- 
ton, (Civ.Anp.) 150 S.W. 268: Reason- 
over v. Riley Bros., (Civ.App.) 130 S. 
W. 220; Wichita Falls & W. Ry. Co. 
v. Wyrick, (Civ.App.) 147 S.W. 694; 
Ga’les & Bowie v. Alarcon, (Civ.App.) 
145 S.W. 634; Trinity & B. V. Ry. Co. 
v. Geary, (Civ.App.) 144 S.W. 1045; 
Asioye Aneb: prank Oo. “CCiveAppa 
142 S.W. 42; American Const. Co. v. 
Davis (CiveA pp): "t41s SOW el 019. 
Marshall & E. T. Ry. Co. v. Waldrop, 
(Civ.App.) 141 S.W. 315; St. Louis 
Southwestern Ry. Co. of Texas v. 
Gresham, (Civ.App.) 140 S.W. 483 [aff 
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son, (Civ.App.) 189 S.W. 289; Hous- 
tone, 1) CORRS Co. Vv. Harris). (Civ. 
App.) 120 S.W. 500 [aff 128 S.W. 897, 
103 Tex. 422]. 


Utah.—Smith v. Payne, 206 P. 715, 
60 Utah 89. 


Wyo.—Pullman Co. v. Finley, 
P. 380, 20 Wyo. 456. 

42. U.S.—Pennsylvania R. Co. v. 
Glas, 239 F. 256, 152 C.C.A. 244. 


Ark.—Kansas City Southern Ry. 
ah v. Mosley, 262 S.W. 662, 164 Ark. 
634. 

Ga.—Alabama Great Southern R. 
Co. v. Tidwell, 88 S.E. 939, 145 Ga. 
190; Atlantic Coast Line R. Co. v. 
Jones, 63 S.E. 834, 132 Ga. 189. 


Ky.—Cincinnati, N. O. & T. P. Ry 
Co. v. Richardson, 154 S.W. 403, 1B2 
Ky. 814. 


Mo.—Yost v. Union Pac. R. Co., 149 
S.W. 577, 245 Mo. 219; Walker v. Wa- 
bash R. Co., 183 S.W. 636, 193 Mo.App. 
249; Salmon v. Chicago & A. R. Co., 
168 S.W. 829, 181 Mo.App. 414. 


Neb.—Morris v. Missouri Pac. R. 
Co., 187 N.W. 130, 107 Neb. 788. 


Tex.—Galveston, H. & S. A. Ry. 
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Co. v. Miller, (Civ.App.) 192 S.W. 
593; Rule Cotton Oil Co. v. Russell, 
(Civ. App.) 291 “STW: 802; Pecos & 
Nee. Con Va Chatten, (Civ. App.) 
185 S.W. 911; Missouri, K. & T. Ry. 
Co. of Texas v. Maples, (Civ.App.) 
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162 S.W. 426; Missouri, K. & T. Ry. 
Co. of Texas v. Scott, (Civ.App.) 143 
S.W.' 710; Missouri, ‘K. & T. Ry:. Co. 
of Texas v. Rothenberg, (Civ.App.) 
131 S.W. 1157; St. Louis Southwest- 
ern Ry. Co. of Texas v. Keith, 124 S. 
W. 695, 58 Tex.Civ.App. 323. 


43. . Cleveland, C., C. & St. L. Ry. 
. Jones, 99 N.E. 503, 51 Ind.App. 


St. Louis & S. F. R. Co. v. New- 
151 S.W. 255, 105 Ark. 284; 
Wanderholm y. Chicago, B. & Q@. R 
Co., 148 N.W. 935, 96 Neb. 764. 

45. Louisville & Nashville R. Co. 
v. Lovell, 71 So. 995, 196 Ala. 94; St. 
Louis Southwestern Ry. Co. of Texas 
Vv; Cambron;, 131 SW. 1130, 62 Tex. 
Civ.App. 465. 

46. Wiar v. Wabash R. Co., 144 N 
W. 7038, 162 Iowa 702; Toeneboehn Vv. 
St. Louis-San Francisco R. Co., 298 S. 


W.-795;' 817 Mo. 1096; Thrasher v. St. 
Louis & S. F. Ry. Co., 206 P. 212, 86 
Okl. 88. 

47. Louisiana & <A. Ry. Co. 


Woodson, 192 S.W. 174, 127 Ark. 393; 
Western '& A tha! Ra Vin Gra ye oe S.E. 
482, 172 Ga. 286 [appeal dism 51 S.Ct. 
654, 283 U.S. 811, 75 L.Ed. 1428]; Ft. 
Worth ‘& D.C. Ry.Co..v.. Wininger, 
(Tex.Civ.App.) 151 S.W.. 586; Nor- 
LOUK 6 VV RY. Co.. Vv. Sink’ Ss) Bxrr sil 
S.E. 740, 118 Va. 439. 


48. I1l.—Redin v. Alton, Granite & 
St. Louis Traction Co., 173 Ill.App. 
491. 


Mo.—Setzler v. Metropolitan St. Ry. 
Co., 127 S.W. 1, 227 Mo. 454; Wester- 
velt v. St. Louis Transit Co., 121 S.W. 
114, 222 Mo. 325; Schwanenfeldt v. 
Metropolitan St. Ry. Co., 174 S.W. 
143, 187 Mo.App. 588; Johnston v. 
United Rys. Co. of City of St. Louis, 
166 S.W. 1105, 183 Mo.App. 403. 


Neb.—Flood v. Omaha & C.’B. St. 
Ry. Co., 152 N.W. 293, 98 Neb. 124. 

Pa.—Wingrove v. Central Pennsyl- 
vania Traction Co., 85 A. 850, 237 Pa. 
549. 


S.C.—Yarborough v. Columbia Ry., 
Gas & Electric Co., 84 S.E. 308, 100 
S.C. .33; Best v. Columbia Electric 
Sits Ne rt bis & Power Co., 67 S.E. 1, 
85 


49. Moore v. Utah Idaho Cent. R. 
Co, i774 PP. $738,562 Utah, 373. 


50. Hutchinson Purity Ice Cream 
Co. v. Des Moines City Ry. Co., 154 
N.W. 890, 172 Iowa 527; Hogan v. 
Fleming, 297 S.W. 404, 317 Mo. 524; 
Westermayer v. United Rys. Co. of 
Sit. Louis, (Mo.App.) 181 S.W. 1044; 
Weck v. Reno Traction Co., 149 P. 
65, 38 Nev. 285. 


51. Ft. Smith Light & Traction Co. 
v. Hendrickson, 189 S.W. 1064, 126 
Ark. 3877; Hollgren v. Des Moines 
City Ry. Co., 156 N.W. 690, 174 Iowa 
boss Trollivs United Rys. Co. of St: 
Louis, 153 S.W. 504, 169 Mo.App. 260. 


52. Georgia Ry. & Power Co. v. 


‘Simms, 126 S.E. 850, 33 Ga.App. 535; 


Hvansville & S. I.’ Traction Co. v. 
Johnson, 97 N.H. 176, 54 Ind.App. 601; 
Ogilvie v. Kansas City Public Serv- 
ice Co., (Mo.App.) 27 S.W.(2d) 733 
Richmond v. Tacoma Ry. & Power 
Co., 122 P. 351, 67 Wash. 444. 

53. Strever v. Woodard, 158 N.W. 
504, 178 Iowa 30; Buschmeyer v. Ken- 
tucky Carriers, 43 S.W.(2d) 999, 241 
Ky. 873; Jones v. Missouri Freight 
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railway cars to passengers,*® employees,*® automo- 
bilists,°° drivers of teams,°' and pedestrians,°? for 
injuries by automobiles to motorists,®°? bobsleds,°* 
and pedestrians,®® for injuries by employers gen- 
erally to their employees,°® or by municipalities to 
travelers on their higiways;°? actions for assault,°* 
arrest,°® divoree,®® alienation of affections,®! mal- 


Transit Corporation, 40 S.W.(2d) 465, 
225 Mo.App. 1076. 
54. Kammer v. 
App.) 238 S.W. 1088. 
55. I1l.—Brautigan v. Union Over- 
all Laundry & Supply Co., 211 Ill. 


Loschke, (Mo. 


App. 356; Gordon v. Stadelman, 202 
Tll.App. 255. 

Mo.—Dignum v. Weaver, (App.) 
204 S.W. 566. 


N.H.—Dube v. Sevigne, 123 A. 894, 
Si IN Elec 


S.D.—Chrestenson v. Harms, 161 N. 
W. 343, 38 S.D. 360 [aff on reh 164 N. 
Wi LOZ i389 5S, Din430ne 


Tex.—Burnett v. Anderson, 
App.) 207 S.W. 540. 


56. Ark.—Wisconsin & Arkansas 
Lumber Co. v. Thomas, 219 S.W. 779, 
143 Ark. 106; Wisconsin & Arkansas 
Lumber Co. v. Standridge, 201 S.W. 
295, 182 Ark. 535. 


Cal.—Brown v. Lemon Cove Ditch 
Co., 171 P. 705, 36 Cal.App. 94; Ca- 
mozzi v. Colusa Sandstone Co., 147 P. 
107, 112, 26 Cal.App. 74. 

I1l.— Roach v. Willis Coal & Mining 
Co., 183 Ill.App. 577. 


Ind.—Holecomb v. Norman, 91 N.E. 
625, 47 Ind.App. 87. 


Iowa.—MecCulléugh v. Chicago, R. 
I, & P. Ry. Co., 142 N.W. 67, 160 Iowa 
§24, 47 L.R.A.N.S. 23. 2 

Kan.—Heavey v. Leavenworth Ter- 
minal Ry. & Bridge Co., 156 PB. 699, 
Oy Boe ote 


Mich.—Kaaro v. Ahmeek Mining 
Co., 146 N.W. 149, 178 Mich. 661; Mc- 
Donnell v. Central Drug Co., 136 N.W. 
383, 170 Mich. 291. 


Mo.—Crane v. Liberty Foundry Co., 
17 S.W.(2d) 945, 322 Mo. 592; Stew- 
art v. Laclede Gas Light Co., 241 S. 
W. 909; Martin vy. Union Pac. R. Co., 
253 S.W. 513, 214 Mo.App. 307; Reese 
v. Loose-Wiles Biscuit Co., (App.) 224 
S.W. 63. 

Okl.—Ponca City Ice Co. v. Robert- 
son, 169 P. 1111, 67 Okl. 86. 

Pa.—Lischko vy. Potteiger & Hain- 
ley, 103 A. 830, 260 Pa. 439. 

Tex.—Southwestern Portland Ce- 
ment Co. v. Moreno, 181 S.W. 221 [aff 
(Commn.App.) 215 S.W. 444]; Davis, 
Pruner & Howell v. Woods, (Civ. 
App.) 143 S.W. 950 [aff 180 S.W. 100, 
107 "Lex: dav 

57. Cal.—Dow v. City of Oroville, 
134. Pi 197,522) Cal. App: 215 

Ill.—Unterbrink v. City of Alton, 
206 Ill.App. 253. 

Ind.—Michigan City v. Werner, 114 — 
N.E. 636, 186 Ind. 149. 

Mo.—Jamison v. Kansas City, 17 S. 
W.(2d) 621, 223 Mo.App. 684. 

N.D.—Wells v. City of Lisbon, 128 
N.W. 308, 21 N.D. 34. 

Wash.—Walters y. City of Seattle, 
167 P. 124, 97 Wash. 657; Dunkin y; 
City of Hoquiam, 105 P. 149, 56 Wash. 
47. 


(Civ. 


58. Foster v. Krause, 
1066, 187 Mich. 630. 

59. Norfolk & W. Ry. Co. v. Per- 
due, 83 SiR. £058) 20% Va. 1145 

60. Wilson v. Wilson, 162 S.E. 
174 Ga. 238. 

61. Woodhouse v. Woodhouse, 130 
As. 758,.99' Vi. 9.1, 


153 N.W. 


540, 
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practice,®? trespass,®°? condemnation of,°4 or dam- 
ages to, land®® or other property;°° actions involv- 
ing particular issues connected with’ delivery®’ or 
validity of a deed,°* boundaries,®® title to goods? 
or land,’ authority of agents,*? sufficiency of con- 
sideration,’® fraud,’* duress,*> payment,7® or re- 


62. Baldwin v. Gaines, 102 A. 338, 
92 Vit. 61. 

63. Hicks v. Mississippi Lumber 
Co., 48 So: 624, 95 Miss. 353; Hutton 


& Bourbonnais v. Cook, 92 S.E. 355, 
173 N.C. 496. 

64. H. G. Hastings Co. v. South- 
ern Natural Gas Corporation, 166 5S. 
Soy tomGawApp. 774; Chicago, Ra ks 
pe Conv. (Lydik, (Mow) «is7 Sow. 

65. Ga.—Pelham Phosphate Co. v. 
Daniels, 94 S.E. 846, 21 Ga.App. 547. 

Ind.—Cincinnati, C., C. & St. L. Ry. 
Co. v. Simpson, 104 N.E. 301, 108 N.E. 
9, 182 Ind. 693. 


Ky.—Cole & Crane v. May, 214 S.W. 
SSomyeso eye wea. 

Mo.—State ex rel. State Highway 
Commission of Missouri v. Caruthers, 
(App.) 51 S.W.(2d) 126; Scott v. City 
of Marshall, 14 S.W.(2d) 694, 223 Mo. 
App. 596. 

Tex.—kKnight  v. 
App.) 136 S.W. 591. 

66. Idaho.—Zilka 
P, 639, 26 Idaho 163. 

Ky.—Louisville & N. R. Co. v. Bur- 
ley Tobaeco Society, 143 S.W. 1040, 
147 Ky. 22. 

Mo.—Egan v. United Rys. Co. of St. 
Louis, (App.) 227 S.W. 126. 

Tex.—Lam & Rogers v. St. Louis 
Southwestern Ry. Co. of Texas, (Civ. 
Ajp.) 142 SOW. 977. NN 

Va.—Abernathy v. Emporia Mfg. 
Co., 95 S.H. 418, 122 Va. 406. 

67. Stephens v. Hoffman, 114 N.E. 
142, 275 Ill. 497. 

68. Robinson v. Yetter, 87 N.E. 
368, 238 Ill. 320 [aff 143 Ill. App. 172]. 

69. Hyrlgedick v. Gruebbel, 151 S. 
W. 731, 246 Mo. 140; Riverside Sand 
& Cement Mfg. Co. v. Hardwick, 120 
Pees2sn 16 NM: 47.9). 

70. Ladany v. Assad, 99 A. 762, 91 
Conn. 3816. ; 

71. Wilcox v. Alley, 130 S.W. 1115, 
140 Ky. 187. 

72. BPooM. Stubbs & Co, Vv. Philip 
warey Co, 77 (Sit 6, 12°Ga, App. 215; 

73. Schlatter v. Triebel, 120 N.F. 
289, 284 Ill. 412 [aff 208 Ill.App. 504]. 

74. East St. Louis Cotton Oil Co. 
v. Bank of Steele, 205 S.W. 96, 200 Mo, 
App. 180; Carmichael v. Carmichael, 
VorSuPo 26, L107 S.Cxrsot, 

75. Gilley v. Denman, 
185 Ala. 561. 


76. Warten v. Black, 70 So. 


Durham, (Civ. 


v. Graham, 141 


64 So. 97, 
758, 


195 Ala. 93; National Bank of Com- 
merce v. Jessup, 141 N.W. 525, 121 
Minn. 458. 

77. Price v. McEachern, 90 A. 486, 
Indy Mies 573: 

73. Cotter v. Gazaway, 81 S.E. 
879, 141 Ga. 534. 

79. Ark.—St. Louis, I. M. & S. Ry. 


Co. v. Wright, 150 S.W. 706, 105 Ark. 
269. 

Cal.—Richmond v. Moore, 284 P. 
681, 103 Cal.App. 173; Dougherty v. 
Pllingson, 275 P. 456, 97 Cal.App. 87. 

Ga.—Central of Georgia Ry. Co. v. 
Bell, 70 S.E. 321, 1385 Ga. 846; City of 
Americus v. Gammage, 84 S.H. 144, 15 
Ga.App. 805. 

Ill.— Miller v., Kelly Coal Co., 88 N. 
B. 196, 239 Ill. 626, 130 Am.S.R. 245; 
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Shewbridge v. Chicago City Ry. Co., 
188 Ill.App. 454. j 

Iowa.—Rulison v. Victor X-Ray 
Corporation, 223-N.W. 745, 207 Iowa 
895; White v. International Text- 
Book Co., 146 N.W. 829, 164 Iowa 693. 

Ky.—Hodgkin v. Louisville & N. 
R. Co., 264 S.W._ 760, 204 Ky. 339; 
Louisville & N. R. Co. v. Sinclair, 
188 S.W. 648, 171 Ky. 562. 

Me.—Mathews v. Boston & M. R. R., 
94 A. 884, 113 Me. 449. 


Mich.—Leonard v. Leahy, 135 N.W 
335, 169 Mich. 406. 

Miss.—Mississippi Cent. R. Co. v. 
Lott, 80) So) 277, 118 Miss! sie" feert 
den 39 S.Ct. 391, 249 U.S. 616, 63 L. 
Hid. 803]. 

N.C.—Kistler v. Southern R. Co., 
88 S.-H. 864, 171 N.C. 577: 

Pa.—Friedsam v. Pittsburgh, B. & 
N. C. R. Co., 60 Pa.Super. 490. 

Va.—Wilkinson y. Allen, 118 S.E. 
94, 136 Va. 607. 

Wash.—Myhra v. Chicago, M. & P. 
S) Ry. (Con) 12) Pa 93962 wyVais hip malas 
Helland v. Bridenstine, 104 P. 626, 55 
Wash. 470. 

80. Ark.—Wisconsin & Arkansas 
Lumber Co.,v. Hall, 280 S.W. 363, 170 
Ark. 576; Surridge v. Bllis, 174 S.W. 
637, 117 Ark. 2.23. 

Colo.—Tadlock y. Lloyd, 173 P. 200, 
65 Colo. 40. 

Ill.—Wolezek vy. Public Service Co. 
of Northern Illinois, 174 N.B. 577, 342 
Ill. 482; Schneider v. Neubert, 226 
Tll.App. 84. 

Mo.—Johannes v. Edward G. Beet 
Laundry Co., 274 Siw. 377; .Fry 
J. Moss Tie Co., Bia Sen As (2a) 962, ‘296 
Mo.App. 389. 

N.C.—Bro 
IG NEY 3k 

Or.—Swan v. Jones, 173 P. 249, 88 
OF, 065 

R.I.—Eastman vy. Dunn, 83 A. 1057, 
34 R.I. 416. 


Tex.—Northern Texas Traction Co. 
Vo Woodall, (Civ. App) 294) SW: 873 
[rev (Commn.App.) 299 S.W. 220]. 

81. Cal.—Bergen v. Tulare County 
Power Coy, .UGileears 69 ron Calenc 09). 


Ill.—Thompson vy. Northern Hotel 


wn v. Martin, 96 S.H. 642, 


Coy, 99) NESTS ou LL 77 patie 66 
‘I1L.App. 618]. 

Kan.—Moore v. Wichita Yellow Cab 
CO BU MEE CAC) SG se UGS Aen wei 
Stroup v. Northwest Oklahoma R. 
Con 204 VP 396123 Kany 206) Tden 
reh 253 P. 242, 122 Kan. 587]. 

Mo.—Wagner v. Binder, 187 S.W. 
11283 E.G. Barton Cotton Co. v. Var- 
dell, 275 S.W. 62, 217 Mo.App. 691; 


McDonald v. United Rys. Co. of St. 
Louis, 245 S.W. 559, 211 Mo.App. 149. 


Tex.—Galveston, H. & S. A. Ry. 
Co. v. West, (Civ.App.) 155 S.W. 3438. 

82. Western Life Indemnity Co. 
v. Bartlett, 145 N.H. 786, 148 N.B. 
155, 84 Ind.App. 589; Jacobs v. Danci- 
ger, 41 S.W.(2d) 389, 328 Mo. 458, 77 
A.L.R. 1287 [cert den 52 S.Ct. 130, 
284 U.S. 675, 76 L.Ed. 571]; Malone 
v. Franke, (Mo.) 274 S.W. 369; Wen- 
dling v. Bowden, 161 S.W. 774, 252 
Mo. 647; Kaiser v. Jaccard, (Mo. 
App.) 52; /Saw.C2a)) Sls" larkin, sve 
Wells, (Mo.App.) 44 S.W.(2d) 882; 
Markowitz v. Markowitz, (Mo.App.) 


volved relating to the eredibility*? 
of witnesses,8? and the weight of evidence,** and 


presumptions arising from failure to testify or pro- 


[290 S.wW. 119; 
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lease,?7 transactions between husband and wife,‘* 
elements, 79 amount,®° and proof of damages ;*? and 
finally in actions cenerally where questions are in- 


> 


and impeachment 


Gailus v. Pauly Jail 


Bide Co. (Mo.App.) 282  S.W. 
125: Pelster v. Shamrod_ Boiler 
Co., (Mo.App.) 268 S.W. 890; Love- 
Jand v. Arnold; (Mo.App:)” 261 7S: 
W. 741; Mueller v. National Hay 
& Milling Co., (Mo.App.) 243 S. 
W. 420; ° Mercantile Trust “Cow. 


Paulding Stave Co., (Mo.App.) 210 S. 
W. 438; Hinton v. Chicago & G. W. 
R. Co., (Mo.App.) 206 S.W. 396; Rob- 
ert-v. Rialto BidesCa.,, 199 S.W. 428, 
198 Mo.App. 121; McDonald v. Rede- 
meyer, 198 S.W. 4838, 197 Mo.App. 
630; Weller _v. Plapao Laboratories ~ 
Incorporation, 191 S.W. 1056, 197 Mo. 
App. 47; Dawson v. Flintom, 190.S.W. 
972, 195 Mo.App. 75; Deubler v. Unit- 
edly Ryiss Coe Of Site, JUOUIS, Ioan Saves 
813, 195 Mo.App. 658; Schuler v. Met- 
ropolitan Life Ins. Co., 176 S.W. 274, 
191 Mo.App. 52. 

83. C. J. Davison & Co. v. Davis, 
116 S.E. 15, 29 Ga.App. 422; Molfio 
v. Johnson, 104 S.H. 577, 25 Ga.App. 
TD. 


[a] Falsus in uno falsus in omni- 
bus.—Instruction is justified: (1) 
Where ‘testimony of two witnesses 
conflicts, and other evidence shows 
that testimony of one must be false. 
Walker v. Haggerty, 46 N.W. 221, 30 
Neb. 120; Reilly v. Third Ave. R. Co., 
31 INDYSS 093,91 6. MELSCo dole G2) Where 
there is material conflict in testimony 
of impeached and impeaching wit- 
nesses. Hartpence v. Rogers, 45 §S 
W. 650, 143 Mo. 623. (3) Where evi- 
dence is of such character that it 
must, in the nature of things, either 
be true or knowingly false. Medlin v. 
Spazier, 137, Ps11078, 23. Cal_App. e242 


(refusal to instruct erroneous but 
harmless); Glenn v. Augusta R., ete., 
Con.) 48 VSAM 68 4e ed Gans 0. (4) 


Where there is conflict in testimony 
as to material facts which cannot 
reasonably be attributed to mistake, 
inadvertence, or lapse of memory. 
Heidemann vy. Kleine, (Mo.App.) 210 
S.W. 913; Volk vy. Zepp, (Mo.App.) 
190 S.W. 609; Price v. Hiram Lloyd 
& Const. CO, Luly Sain WO Osmlione 
Mo. App. 395. (5) W here impeach- 
ment is by facts and circumstances, 
direct impeachment not being neces- 
sary. Sanders v. Illinois Cent. R. Co., 
90 Tll.App. 582. (6) Where issue of 
perjury is raised on opinion evidence. 
Grawe v. , schmidt’s Estate, (Mo.) 
293 S.W. 375. (7) But where there 
were Rou. Sone but material, con- 
flicts, it was not error to charge in 
reference to jury’s duty to reconcile 
conflicts or diser epancies, if possible, 
without imputing perjury to any wit- 
NESS yy Datieave REE 116 S.E. 866, 29 
Ga.App. 631. (8) And where evi- 
dence justifies giving of instruction, 
it is error to charge that jury may, in 
their discretion, disregard all the tes- 
timony of such witness. The maxim 
merely raises a presumption which 
may be rebutted, and the jury must 
be instructed to act as the Situation 
demands. Levine Bros. y. Mantell, 
LUD SSB SOW, 290) We Vasel6eee 


f x Puget Sound Nav. Co. v. 
Nelson, 59 Ei(2d) 697; Interstate 
nue Lines Co. vy. Ayers, 42 H.(2d) 


Ind. go Forging Co. v. Saf- 
fel, 96 N.E. 321, 176 Inds 4147. 
ees eae v. Mutual Life Ins. 


oe of New York, (App.) 196 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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duce evidence.®> 


Failure to charge in absence of evidence held 
The general rule that failure to charge 
on an issue unsupported by evidence is not error’® 
has been applied in a great number of cases, as, 
for example, among others, actions on contracts 
generally,®? notes,*S insurance, including aceident®® 
actions for compensation by brokers,?? 
and employees generally;°* actions by 
or against common earriers of goods;°* actions to 
recover damages for injuries by railroads to pas- 
sengers,°> employees,®® trespassers,°* and at rail- 
road crossings to drivers of teams,°* and _ pedes- 


not error. 


and fire;°° 
chemists, °? 
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guests, 
trians, 
employees ;° 


2 
5 


involving 


erroneous. 


trians,®® for injuries by automobiles to motorists,? 


Neb.—Kemp v. Slocum, 110 N.W 


1024, 78 Neb. 440. 

Wis.—Canning v. Chicago & M. 
Blectric Ry. Co., 157 N.W. 532, 163 
Wis. 448; Campbell v. Germania: Fire 
Ins. Co. of New York, 158 N.W. 63, 
163 Wis. 329. 

85. Alloggi v. Southern Pac. Co., 
io PAT, SieCal Apps (2); Hodgson 
v. John Deere Plow Co., 178 P. 607, 
104 Kan. 237; Goodstein v. Brooklyn 
Herhts Hz) Col, T4aN.yeS., 1017, 69 
App.Div. 617. 


86. See supra text and note 5. 


87. Blizzard Bros. v. Growers’ 
Canning Co., (Iowa) 148 N.W. 973; 
Eastern Advertising Co. v. Shapiro, 
161 N.E. 240, 263 Mass. 228. 

88. Rauer’s Law & Collection Co. 
Va Harrell 1620P: 12:5) 32) /CalsApp. 1454 
Farmers’ Bank & Trust Co. v. Mil- 
ler, 249 P. 644, 80 Colo. 121; Farm- 
ers’ Bank of Farley v. Stamper, (Mo. 
App.) 250 S.W. 959. 

89. Jacobs v. Loyal Protective 
Ins. Co., 124 A. 848, 97 Vt.) 516. 

90. Collins v. Iowa Mfrs.’ Ins. Co., 
169 N.W. 199, 184 Iowa 747; Henry 
Clay Fire Ins. Co. v. Barkley, 169 S. 


Wo inde, 11 604 Key 5 3s 
Ol, Harris -v,Sissa,199) Al 580, ° 91 
Conn. 249; Schebesta v. Stewart, 


(Tex.Civ.App.) 37 S.W.(2d) 781. 


92. Young v. Watson, (Tex.Civ. 
App.) 140 S.W. 840. 


93. Vernon v. Rife, (Mo.App.) 294 
S.W. 747. 


94 Southern Ry. Co. v. Forrest, 
Gomis Hoo, locuiGas (oDeces Davis) Vs 
Mizell, 120 S.E. 690, 31 Ga.App. 439; 
Ward v. American Ry. Exvpress Co., 
(Mo.App.) 259 S.W. 514; Garrett v. 
Deering Southwestern Ry., 218 S.W. 
894, 204 Mo.App. 664; Baker v. Bush, 
(Mo.App.) 194 S.W. 1061; Midland Oil 
Cossven ball, 242. Pe. Let, Alb Okt. 22:9 
[error dism 47 S.Ct. 589, 274 U.S. 
71 L.Hd. 1324]. 

95. Wichita Valley Ry. Co. v. Wil- 
liams, (Civ.App.) 3 S.W.(2d) 141 [cer- 
tified questions answered (Commn. 
App.) 288 S.W. 425, 116 Tex. 253]. 


96. U.S.—Crosby v. Cuba R. Co., 
158 F. 144 [aff 170 F. 369, 95 C.C.A. 
5395 (rev 32° 'S.Ct.- 132; 229 U.S. 473, 


56 L.Ed. 274, 38 L.R.A.N.S. 40)]. 


v. Nichols, 123 P. 318, 52 Colo. 300. 


Ga.—Western & A. R. R. v. Hetzel, 
144 S.H. 506, 38 Ga.App. 556 [rev 149 


721, | 


S.E. 876, 169 Ga. 246, and vacated 150 | 


S.E. 112, 40 Ga.App. 447]; Atlantic 
‘Coast Line R. Co. v. Solomon, 141 8S, 
EK. 917,°37 Ga.App. 737. 


Ky.—Louisville & N. R. Co. v. 
‘Greenwell’s Adm’r, 160 S.W. 479, 155 
MSV 99: 


Tex.—Panhandle & S. F. Ry. Co. v. | 


206 S.W. 708 
1100]; 


‘Kornegay, (Civ.App.) 
[rev (Commn.App.) 227 S.W. 
‘Gulf, 


Cc. & S. F. Ry. Co. v. Carpenter, | 


| Mortgage Co., 


(Civ.App.) 201 S.W. 270 [cert den 39 
S.Ct. 492, 250 U.S. 641, 63 L.Ed. 1185]; 
Missouri, KV GT Ry. Cook Nexasava 
Maples, (Civ. App.) 162 S.W. 426. 


O77. Bexas. & N.O:7 BR Co. Vv... Buch; 
£25 WS: Wi oLG, abou, Lex. Civ-A pp. «3045 
Daley v. Salt Lake & U. R. Co., 247 
PP, 293, 67 Utahv238. 


98. Snakenberg v. Minneapolis & 
of L. Ry. Co., 188 N.W. 935, 194 Iowa 
15. 


99. Baltimore & O. R. Co. v. Wood, 
228 E. 625, 143 C.C-A, 147; Tyler v. 
Atlantic Coast Line R. Co., 88 S.E. 
SAL 104. S.C. 107: 


1. Pope- -Cawood Lumber & Supply 
Co. v. Cleet, 33'S.W.(2d) 360, 236 Ky. 
366; Lieberman v. McLaughlin, 26 
S.W.(2a) (535) 233) Ky. t637 Cline v. 
Cook, 287 S.W. 927, 216 Ky. 366; Mis- 
rach v. Epperson, 168 N.E. 230, 32 
OhioApp. 451. 


2. McQuillen v. Meyers, 241 N.W. 
442, 213 Iowa 1366. 
3. Mackey v. Queen City Wood 


Works & Lumber Co., 261 S.W. 132, 
216 Mo.App. 205. 


4. Sisk v. Industrial Track Const. 
Coy, (CMio:)) 295 "SIWee (51. 
5. Meisler v: Raiken Monument 


Works, 154 A. 763, 9 N.J.Misc. 664. 


6. Belvidere Gas, ete., Co. v. Boy- 
er, 122 Tll-App. 116; Borowski v. 
Loose-Wiles Biscuit Co., (Mo.App.) 
229 S.W. 424; Wilson v. Morris & Co., 
187 N.W. 805, 108 Neb. 255; Hansen 
v. Dodwell Dock & Warehouse Co., 
ue P. 346, 100 Wash. 46, L.R.A,1918C 

7. Liacopoulos v. 
A. 474, 298 Pa. 329. 

8. Kissel-Skiles Co. v 
W.(2d) 588, 232 Ky. 825. 

9. eee nte v. Woodward Iron Co., 
96 So. 595, 209 Ala. 458. 

10. Horn v. Towson, 
163°Ga. 375) Palmersyv. 
298 S.W. 717. 


11. Bland v. 
386 Ga.App. 


Coumoulis, 148 


. Neff, 24 S. 


135 S.E. 487, 
Mayes, (Mo.) 


Wallace, 136 S.E. 469, 
276; Jones v. Southern 
aa 99 S:B. 42, 23 Ga.App., 


12. U.S.—Grand Trunk Western 
Ry. Co. v. Gilpin, 208 BS 126; 1125 C. 


{CAL 2.78; 
‘Colo——Rio Grande Southern R. Co. | 


Conn.—Doolittle v. Otis 
Co., 118 A. 818, 98 Conn. 248. 


Ga.—Stamps v. Newton County, 68 
S.E. 947, 8 Ga.App. 229. 


Elevator 


Ky.—West Kentucky Coal Co. v. 
Dyer, 170 S.W. 967, 161 Ky. 407. 

Tex.—American Const. Co. v. Cas- 
well, (Civ.App.) 141 S.W. 1018. 

13. ‘Couch \v.. Thompson, 129 “Sih: 
794, 34 Ga.App. 383. 


14 Gilstrap v. Leith, 102 S.E. 169, 
24 Ga.App. 720; Shields v. Holtorf, 
201 N.W. 63, 199 Iowa 37. 


{a] Falsus in uno, falsus in omni- 


cious prosecution,*® 
particulary issues, as adverse possession,*° 
failure of consideration,!! and the elements!” and 
proof of damages;'* and finally in actions general- 
ly involving questions relating to the impeachment 
of witnesses,'* or weight of evidence. Oy 


Instructions on issues not raised by evidence held 
The rule that instructions on 
not raised by the evidence are erroneous'® has been 
applied in actions on contracts generally,‘ sales,*® 
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bicyclists,’ drivers of teams,* and pedes- 
for injuries by employers generally to their 
actions for libel and slander,‘ 


mali- 
or damages to land;° acon 


issues 


bus.—Failure to instruct on falsity 
of testimony is not error where there 
is no suggestion of perjury in the 
case. Stein v. United Railroads of 
San Francisco, 113 P. 663, 159 Cal. 368. 


15. Ewing v. Artic Ice Cream Co., 
147 N.W. 294, 166 Iowa 146. 


16. See supra text and note 6. 
17. Ga.—Lovell v. Frankum, 88 S. 
BE. 569, 145 Ga. 106; Broadwell v. 


Maxwell, 141 S.E. 326, 37 Ga.App. 686. 

Ky.—Gilbert v. Gingles, 267 S.W. 
1098, 206 Ky. 551. 

Me.—Lunge v. Abbott, 95 A. 942, 
114 Me. 177. 

Md.—Sherley v. Sherley, 84 A. 160, 
118 Md. 1. 

Mo.—Cockrell v. Williams, 193 S.W. 
869, 195 Mo.App. 400: Ferguson v. 
Rittman, (App.) 180 8. W. 1046. 

Ne ees Tateniatone! Text-Book Co. 
v. Martin, 138 N.W. 582, 92 Neb. 430. 

Okl.—Bilby v. Owen, 181 P. 724, 74 
Okl. 158. 

Tex.—Suderman-Dolson Co. 
Hope, (Civ.App.) 118 S.W. 216. 


18. U.S.—Standard Oil Co. of In- 
diana v. Amiesite Asphalt Co. of Kan- 
sas City, 25 F.(2d) 666; O. J. Moore 


Vv. 


Grocer Co. v. Pacific Rice Mills, 296 
EF. 828. 
Ala.—Fagan Peel Co. v. Harrison 
Co., 79 So. 144, 16 Ala.App. 470. 
Cal.—Ketelhut v. Gunther, 279 P. 
1083, 100 Cal.App. 409. 
Colo.—Adams v. Guiraud, 169 P. 
580, 69 Colo. 112. 
Ga.—Mendel v. Converse & Co., 118 


S.E. 586, 30 Ga.App. 549. 


Ill.—Smith vy. Bellrose, 200 Ill.App. 
368; Wasson Coal Co. v. American 
Refractories Co., 193 Ill.App. 374; Al- 
vey-Ferguson Co. v. Ernst Tosetti 
Brewing Co., 178 Ill.App. 536. 


Ind.—Indianapolis Saddlery Co. v. 
Curry, 138 N.E. 337, 193 Ind. 346. 


Iowa.—Wetter Bros. v. Otto, 162 N. 
W. 12, 179 Iowa 873. 


Ky.—Mammoth Garage y. Taylor, 
295 S.W. 429, 220 Ky. 499; Kinnaird 
v. E. R. Spotswood & Son, 189 S.W. 
904, 172 Ky. 612. 


Mich.—Murphy v. Gifford, 200 N.W. 
263, 228 Mich. 287; Holcomb & Hoke 


Mfg. Co. v. Cataldo, 165 N.W. 941, 199 
Mich. 265. 

Mo.—Morton Electric Co: v. 
Schramm, (App.) 277 S.W. 368: J. 
W. Jenkins Music Co: -v.) Walson, 


(App.) 209 S.W. 987; Waers v. Weis- 
berg, 133 S.W. 617, 152 Mo.App. 276. 

N.C.—Wilson v. Scarboro, 79 S.B. 
Se 163 N.C. 3si0r 


Oki-—Hurst v. Hillyi22) Pos sila se 
Okl. 532. 


Utah.—Wilcock y. Baker, 
258, 65 Utah 435. 
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leases,*® notes,?° insurance, including life,?! acci- 
dent,” marine,?® indemnity,?+ and fire;*® 
for compensation by attorneys,?° brokers,27 archi- 
teets,*> and employees generally ;7° 


against banks,?° common earriers 


19. Co-operative Stores Co. v. Ma- 
rianna Hotel Co., 193 S.W. 529, 128 
Ark. 196; Jutkovitz v. Goldstein, 165 
N.Y.S. 150. 

20. U.S.—Richards v. American 
Bank of Alaska, 234 F. 300, 148 C.C.A. 
202 [cert den 37 S.Ct. 242, 242 'U.S. 
649, 61 L.Ed. 545]. 


Ala.—Tennessee Valley Bank v. S. 
M. Avery & Sons, 63 So. 813, 9 Ala. 
App. 363. 

Cal.—Imperial Live Stock & Mort- 
gage Co. v. Tracy, 281 P. 50, 208 Cal. 
205; California Credit & Collection 
Corporation v. Brandlin, 243 P. 41, 75 
Cal.App. 609. 

Ga.—Zellars v. Orr, 95 S.E. 6, 147 
Ga. 607; ©. J: Davison & Co. v. Da- 
vis, 116 S.E. 15, 29 Ga.App. 422. 

Mo.—Milan Bank vy. Richmond, 139 
SVaisos, 200 ) Mo. be2s) wirst “Nat: 
Bank v. Equipment Co., 285 S.W. 779, 
221 Mo.App. 733 


N.Y.—Pemstein v. 
N.Y.S. 246. 

N.C.—Craig & Wilson v. Stewart & 
Jones, 79 S.E. 1100, 163 N.C. 5381. 


N.D.—Grandin Inv. Co. v. Hartung, 
191 N.W. 783, 49 N.D. 364. 

Or.—Joppa v. Clark Commission 
Copco e. 834, 132, Or121- 

21. Ark._—Eminent Household of 
Columbian Woodmen y. Howle, 198 S. 
W. 286, 131 Ark. 299. 

Ga.—District Grand Lodge No. 18, 
Grand United Order of Odd Fellows 
of America, Jurisdiction of Georgia, 
v. Mills, 89 S.E. 1094, 18 Ga.App. 612. 

Tll.— Shank v. Modern Woodmen of 
America, 213 Ill.App. 506. 


Kan.—Power v. Modern Brother- 
hood of America, 158 P. 870, 98 Kan. 
487, 701. 


Miss.—lInterstate Life & Accident 
Co. v. Cooley, 117 So. 267, 150 Miss. 502. 


Va.—New York Life Ins. Co. v. 
Franklin, 87 S.E. 584, 118 Va. 418. 


22. Robinson v. United States 
Health & Accident Ins. Co., 192 Ill. 
App. 475; North American Acc. Ins. 
Coy Caskey’s Adm’r, 292 S.W. 297, 
218 Ky. 750; Dunn y. Standard Life 
& Accident ins. Co., 196 S.W. 100, 197 
Mo.App. 4 

23. Automobile Ins. Co., of Hart- 
ford, Conn., v. Central Nat. Bank, 
Savings & Trust Co., 20 F.(2d) 619. 

24. Southwestern Surety Ins. Co. 
v. Thompson, (Tex.Civ.App.) 180 S.W. 
947. 


Freedman, 161 


Oehler v. Phcenix Ins. Co. of 
139 SW. 1173;°159 


25. 
Hartford, Conn., 
Mo.App. 696. 

26. McVay v. Frank S. White & 
Sons, 48 So. 344, 158 Ala. 182; Ex- 
pansion Gold Mining & Leasing ‘Co. v. 
Campbell, 168 P. 968, 62 Colo. 410; 
Maupin v. Maupin, (Va.) 164 S.E. 557. 

27. Ala.—Alexander v. Smith, 61 
So. 68, 180 Ala. 541. 

Ark.—Thomason v. Hester, 43 S.W. 
(2d) 1081, 184 Ark. 990; Bovay v. Mc- 
Gahhey, 219 S.W. 1026, 143 Ark. 135. 

Colo.—Hughes v. Kerr, 141 P. 519, 
26 Colo.App. 162 

Ga.—City Nat. Bank & Trust Co. of 
Miami v., Orr, 146 S.E. 795, 39 Ga. 
App. 217. 

Ill.—Hessling v. Frey, 182 I1l.App. 
547. 


Ky.—Talbott v. Treacy, 280 S.W. 


, a 31 
of goods, 


TRIAL 


actions 


for inj urles 


actions by or 
and 


Poe sks dey. (Se 

Minn.—Doty v. Struble, 
551, 140 Minn. 478. 

Mo.—Weidemeyer v. Woodrum, 154 
S.W. 894, 168 Mo.App. 716; Knapp v. 
Hanley, 182 S.W. 747, 153 Mo.App. 
169; Sills v. Burge, 124 S.W. 605, 141 
Mo. App. 148. 

Okl.—Levy Bros. v. Western Union 
Telegraph Co., 135 P. 423, 39 Okl. 416. 


28. Curtis v. Bales, 2414S.W.. 83; 
211 Mo.App. 219. 


29. Ala.—Skelton v. Baker, 66 So. 
695, 189 Ala. 512. 


D.C.—Dick v. Davis, 53 App.D.C. 91, 
288 KF. 445. 


ill.—Fisher v. Massillon Iron & 
Steel Co., 209 Il]l.App. 616 [aff 120 N. 
FE. 467, 284 Ill. 594]; Purtle v. Cald- 
well, 208 Ill.App. 35. 


Ky.—Jones v. Jones, 275 S.W. 7, 210 
Ky. 38. 

Mich.—Sorensen vy. Sorensen, 179 N. 
W. 256, 211 Mich. 429. 


N.Y.—Keepers v. M.:Hartly Co., 
NMS. ae Son oo) App Pi ve v4.73): 
v. Baker, 126 N.Y.S. 923, 
alas 

80. Bruce v. Brown, 129 S.E. 118, 
34 Ga.App. 240; Collins v. Union & 
Bad ets: Bank, 70 So. 581, 110 Miss. 


168 N.W. 
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31. Ark.—H. Rouw Co. v. Kansas 
City Southern Ry. Co., 288 S.W. 900, 
172 Ark. 252. 


Iowa.—Adix v. Chicago & N. W. Ry. 
Co., 130 N.W. 162, 150 Iowa 379. 


Mont.—Phelps v. Great Northern 
Ry. Co., 213 P. 610, 66 Mont. 198 [cert 
dism 44 S.Ct. 334, 264 U.S. 571, 68 
L.Ed. 855, and rev 46 S.Ct. 439, 271 
U.S. 99,-70 L.Ed. 854]. 


N.C.—Holton v. Norfolk & S. R. Co., 
81 S.E. 131, 165 N.C. 155. 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Neville, (Civ. App.) 272 S.W. ‘597; 
Panhandle Sa Se Hoya Co. w- Claren- 
don Grain Co., (Civ.App.) 215 S.W. 
866; Houston & T. C. Ry. Co. v. Iver- 
sen, (Civ.App.) 196 S.W. 908: Texas 
& P. Ry. Co. v. White, (Civ. App.) 174 
S.W. 953; Amarillo Commercial Co. 
v. McGrégor Milling & Grain Co., 
(Civ.App.) 156 S.W. 1124; Wells Far- 
go & Co. Express vy. Gentry, (Civ. 
App.) 154 S.W. 363; Texas & P. Ry 
Co. v. Rackusin, (Civ. App.) 145 S.W. 
734; St. Louis Southwestern Ry. Co. 
of Texas v. Woldert Grocery Co., (Civ. 
App.) 144 S.W. 1194; Quanah, A. & 
er yig Ove Galloway, (Civ. App.) 140 
SOW: 368; ‘Guif, ©fis iS. Ry. Cos ve 
Coulter, (Civ. App.) 139 S.W. 16; Mis- 


souri, "kK. & TeiRy. Co. of Texas Vv. 
Dement, (Civ.App.) 115 S.W. 635. 
W.Va.—A. F. Thompson Mfg. Co. 


v. Chesapeake & O. Ry. Co., 115 S.E. 
877, 98 W.Va. 3. 


32. Western Union Telegraph Co. 
v. Horn, (Tex.Civ.App.) 149 S.W. 557 
[mod 194 S.W. 886]; Western Union 
Telegraph Co. v. Weeks, 128 S.W. 674, 
61 Tex.Civ.App. 216. 


@3. Thacher v. Carolina Portland 
Cement Co., 94 S.E. 838, 21 Ga.App. 
567. 

34. Elliott v. Hodgson & Jackson, 
65 S.H. 405, 133 Ga. 209, 134 Am:S.R. 
206; Central City Lumber Cova. 
Weber, 151 N.W. 675, 184 Mich. 563. 

35. U.S.—Pullman Co. v. Hall, 46 
F.(2d) 399. 


telegraph companies ;°” 
gage** or other liens ;34 
by 
ployees,*° licensees,?7 trespassers,?® and at railroad 
crossings to automobilists,?® employees,*® and pe- 
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actions to enforce mort- 
actions to recover damages 


railroads to passengers,?? em- 


Ala.—Franklin v. Southern Ry. Co., 
G2 Sov 3196) Ala rads. 


Ark.—St. Louis Southwestern Ry. 
Co. v. Aydelott, 194 S.W. 873, 128 Ark. 
479. 


D.C.—Washington & 
Slyder, 43 App.D.C. 95. 


Ga.—Louisville’ & N. R. Co. v. 
Ogles, 90 S.E. 476, 146 Ga. 20; Central 
of Georgia Ry. Co. v. Hopkins, 89 5S. 
BE. 186, 18 Ga.App. 230. 


Ind.—Southern Ry. Co. v. Crone, 99 
N.E. 762, 51 Ind.App. 300. 


Ky.—Blackburn y. Williamson & P. 
Cc. Ry. Co., 202 S.W. 500, 180 Ky. 254; 
Warren v. Cumberland R. Co., 193 S. 
W. 1037, 175 Ky. 92; Louisville & N. 
a Co. v. Sealf, 159 S.W. 804, 155 Ky. 
273. 

Miss.—Yazoo & M. V. R. Co. v. 
Dyer, 59 So. 937, 102 Miss. 870. 


Mo.—Hardeastle v. Pullman Co., 10 
S.W.(2d) 933, 320 Mo. 1239 [foll Hard- 
caStle v. St. Louis-San Francisco Ry. 
Co., 10 S.W.(2d) 935, 321 yet 14]. 


Okl.—Missouri, O. & G. —COnaNs 
Flanagan, 139 P. 696, 40 OLD 502. 


Tex.—I't. Worth & D. C. Ry. Co. v. 
Yantis, (Civ.App.) 185 S.W. 969; 
Beard v. International & G. N. Ry. Co., 
(Civ.App.) 171 S.W. 553; Missouri, K. 
& iP Riv Co: of Pexassva Dice, (Civ. 
App.) 168 S.W. 478; Southern Kansas 
Ry. Co. of Texas v. Emmett, (Civ. 
App.) 139 S.W. 44. 


36. Ga.—Louisville & N. R. Co. v. 
Paschal, 89 S.E. 620, 145 Ga. 521; Sea- 
board Air Line Ry. v. McMichael, 85 
S.E. 891, 143 Ga. 689. 


Ill.—Yeates v. Illinois Cent. R. Co., 
89 N.B. 338, 241 Ill. 205. 


Ind.—Southern Ry. Co. v. Hower- 
ton, 105 N.E. 1025, 182 Ind. 208 [rev 
(App.) 101 N.E. 121 (reh den 106 N.E. 
369, 182 Ind. 208) 1]: 


Ky.—Louisville & N. R. Co. v. Clark, 
277 S.W. 272, 211 Ky. 315: 


Miss.—New Orleans & N. E. R. Co. 
v. Williams, 53 So. 619, 96 Miss. 378. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. McCalister, (Civ.App.) 
198 S.W. 1082; Chicago, R. I. & G. Ry. 
Co. v. Mitchum, (Civ.App.) 194 S.W. 
622; Kansas City, M. & O. Ry. Co. of 
Texas v. Barnhart, (Civ.App.) 145 S. 
W. 1049 [rev 184 S.W. 176]; Phillips 
v. St. Louis Southwestern Ry. Co. of 
Texas, (Civ.App.) 1386 S.W. 542. 

Va.—Southern Ry. Co. v. Johnson’s 


Adm’x, 69 S.E. 328, 111 Va. 499, Ann. 
Cas.1912A 81. 


OC. Ds tRy. ve 


37. Henry v. Disbrow Mining Co., 
128 S.W. 841, 144 Mo.App. 350. 
38. New York C. & St. L. Ry. Co 


v. Lind, 102 N.B. 449, 180 Ind. 38; 
Chesapeake & O. Ry. Co. Vv. Montjoy’s 
Adim’r) F46. OSS We ye (iy) pase cy a2 0 
Fleming v. Louisiana % M. R. R. Co., 
172 S.W. 355, 263 Mo. 180; Texas & 
IN One ERC Owpayc Brouilette, 117 S.w. 
1014, 53 Tex.Civ.App. 33. 


39. Friesner Fruit Co. v. Chicago 
Great Western Ry. Co., 201 N.W. 112, 
199 Iowa 1148; Hines We McCullers, 
83 So. 734, 121 Miss. 666; Gulf & S. 
LR. \COMVeeACkin songs 77. So. 954, 117 
Miss. 118; Lord v. Delano, (Mo.) 188 
S.W. 93; ‘Bury v. St. Louis-San Fran- 
cisco Ry. Co., 17 S.W.(2d) 549, 223 Mo. 
App. 483; Carroll v. Missouri ‘Pac. Ry. 
Co., (Mo. App.) 229 S.W. 234. 


40. Pridmore v. Chicago, R. I. & 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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destrians,*t for injuries by street or subway cars 
to passengers,*? employees,*?. automobilists,#* and 
pedestrians,*® for injuries by automobiles to mo- 
motor eyclists,** 
teams, 49 and pedestrians,®° for injuries by employ- 


torists,4® guests,*7 


« 
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aer,>> 


of 


drivers 


ers generally to their employees,°! or by municipal- 


RPeRy. Co... 14° Nie 76,. 25 Dll: 
[aff 192 Ill.App. 446]. 


41. I1l1—Gibbons v. Aurora, E. & 
Car. .Con, 104 N. By LO684 2osu TLS 266 
[aff 177 TIll.App. 5721. 


Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. v. Broderick, 102 N.E. 887, 56 Ind. 
App. 58. 

Iowa.—Thompson vy. Chicago Great 
Western R. Co., 142 N.W. 2238, 162 
Iowa 468. 


Mo.—Feldman v. St. Louis, I. M. & 
eae Co., 158 S.W. 88, 175 Mo.App. 


Tex.—Missouri, K. & T. Ry. Co. of 
re: v. King, (Civ.App.) 123 S.W. 

42. Colo.—Denver Tramway Cor- 
poration v. Gentry, 256 P. 1088, 82 
Colo; 51. 


I1l.— Crisler v. Chicago City Ry. Co., 
204 Ill.App. 491; Sass v. eninge City 
Ry CO. ed Se Ill. App. 364 

Mo.—Tarrant\ v. St. Bicaie IM. & 
S. Ry. Co., 141 S.W. 600, 237 Mo. 655; 
Lyons v. Wells, (App.) 270 S.W. 129; 
McKinley v. Metropolitan St. Ry. Co., 
(App.) 192 S.W. 1052; Davidson v. 
Dunham, (App.) 183 S.w. 690. 


N. Y.—Panther Ve Interborough 
Rapid Transit Co., 192 N.Y.S. 231. 


Or.—Lawrence v. Portland Ry., 
Eat & Power Co., 179 P. 485, 91 Or. 


43. Gerry v. Worcester Consol. St. 
Ry. Co., 143 N.E. 694, 248 Mass. 559. 


> 44. Brandt-v. United Rys.Co. of 
St. Louis, 132 S.W. 39, 153 Mo.App. 
16; Johnson v. City of Seattle, 194 
P. 417, 1183 Wash. 487. 


45. Ark.—Pankey v. Little Rock 
Ry. & Electric Co., 174 S.W. 1170, 117 
Ark. 337. 


Colo.—Colorado Springs & Interur- 
ban Ry. Co. v. Engle, 147 P. 666, 58 
Colo. 352. 

Ill.—Selvage v. Chicago City Ry. 
Co.,. 205 Ill.App. 621. 


Mass.—Walsh v. 
802, 276 Mass. 93. 


Mo.—Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120; Turnbow v. 
Dunham, 197 S.W. 108, 272 Mo. 53; 
Simon v. Metropolitan St. Uva CO; 178 
S.W. 449. 


N.Y.—Velthusen v. Union Ry. Co. 
of New York City, 136 N.Y.S. 622, 152 
App.Div. 121. 

46. Ga.—Coilier v. Reheenbere: 106 
S.E. 581, 26 Ga.App. 496 


Ill.—Robbins  v. Hiinois Power & 
Light Corporation, 255 Ill.App. 106; 
Enochs v. Trevett, 229 Ill.App. 235. 

Iowa.—Berridge v. Pray, 210 N.W. 
916, 202 Iowa 663. 

Mass.—Beaucage v. Mercer, 92 N.E. 
774, 206 Mass. 492, 138 Am.S.R. 401. 

Mo.—Lamar v. Morton Salt Co., 
(App.) 242 S.W. 690. 

N.C.—Peters v. Great Atlantic & 
Pacific Tea Co., 138 S.H. 595, 194 N.C. 
172. 

S.D.—Pease v. Cochran, 173 
158, 42 S.D. 130, 5 A.L.R. 936. 

47. Lammering v. Gerhardt, (Mo. 
App.) 298 S.W. 1045 [transf from Sup. 
Ct. 289 S.W. 338]; Lindeman v. Roche, 
18 OhioApp. 366. 


48. Russo v. McAviney, 112 A. 657, 
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Gillis, 176 N.E. 


N.W. 


96 Conn. 21. 


49. Cresswell v. Wainwright, 134 
N.W. 594, 154 Iowa 167; Coughlin vy. 
Mark, 191 S.W. 508, 173 Ky. 728; Hol- 
loway v. Barnes Grocer Co., 15 S.W. 
(2d) 917, 223 Mo.App. 1026; American 
Ry. Express Co. v. Rogers, 116 S.E. 
530, 938 W.Va. 287. 


50. U.S.—Pierce v. Sanden, 29 F. 
(2d) 87. 


Colo.—Murray v. Newmyer, 182 P. 
888, 66 Colo., 459. 


Conn.—Biedrzicki v. O’Keefe, 
A. 388, 105 Conn. 373. 


Md.—Firor v. Taylor, 81 A. 389, 116 
Md. 69. 


Mo.—Althage vy. People’s Motorbus 
Co. of St. Louis, 8 S.W.(2d) 924, 320 
Mo. 598; Chaar v. McLoon, 263 ‘SW. 
174, 304 Mo. 238; Goodwin v. Eugas, 
236 SW. 50; 290 Mo. 673; Nabe v. 
Schnellman, (App.) 254 SW. 731; 
Waller v. Graff, (App.) 251 S.W. 733; 
Latham v. Harvey, 218 S.W. 401, 203 
Mo.App. 363; Ottofy v. Mississippi 
Valley Trust Co., 196 S.W. 428, 197 
Mo.App. 473; Nehring v. Charles M. 
Monroe Stationery Co., (App.) 191 S. 
W. 1054. 

N.Y.—Goldman vy. Lanigan Bros., 
173 N.Y.S. 777, 185 App.Div. 742; Fi- 
sick v. Lorber, 159 N.Y.S. 722, 95 Misc. 
574. 


Ohio.—Luebbering v. Whitaker, 10 
QhioApp. 365 [aff 128 N.E. 76, 101 
OhioSt. 292]. 


Tex.—Galveston Electric Co. 
Swank, (Civ.App.) 188 S.W. 704. 


Wash.—Walker y. Butterworth, 210 
P. 813, 122 Wash. 412. 


51. U.S.—E. I. Du Pont de Ne- 
mours & Co. v. McCullen, 260 F. 607, 
ied GC Asrayt 1 


Ala.—Alverson y. Little Cahaba 
Coal Co., 77 So. 5A7, 201 Ala. 123. 


Ark.—Johnson v. Plunkett-Jarrell 
Grocer Co., 191 S.W. 929. 


Colo.—El1 Paso Consol. Gold Mining 
Co. v. McChesnie, 156 P. 603, 61 Colo. 
145. 


Ill.—Mithen vy. Jeffery, 102 N.E. 778, 
259 Ill. 372 [rev 174 Ill.App. 602]; 
Lolli v. Spring Valley Coal Co., 193 
Tll. App. 234. 


Ky.—Gatliff Coal Co. v. Powers’ 
Adm’r, 294 S.W. 472, 219 Ky. 839; 
Consolidation Coal Co. v. Moore, 178 
S.W. 1136, 166 Ky. 48; Williams Coal 
Co. v. Jones, 118 S.W. 342. 


Minn.—Johnson v. Sartell Bros. Co., 
150 N.W. 784, 128 Minn. 239. 


Miss.—Hercules Powder Co. v. Wil- 
liamson, 110 So. ‘244, 145 Miss. 172; 
Hooks v. Mills, 57 So. 545, 101 Miss. 
91. 


Mo.—Dixon vy. Frazier-Davis Const. 
Co., 298 S.W. 827, 318 Mo. 50; Parks 
v. Central Coal & Coke Co., 183 S.W. 
560; Komor v. Liberty Foundry Co., 
(App.) 300 S.W. 1028; Paden v. Mor- 
ris & Co., (App.) 251 S.W. 424; For- 
rester v. Walsh Fire Clay Products 
Con CADpS) 12381) ‘S: Ws 6683) Doody ov: 
California Woolen Mills Co., (App.) 
230 S.W. 377; Haas v. American Car 
& Foundry Co., 157 S.W. 1036, 176 Mo. 
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Vv. 


App. 314; Lukamiski v. American 
Steel Foundries, 142 S.W. 10938, 162 
Mo.App. 631. 


N.Y.—McDonnell vy. Andrew J. Rob- 
inson Co., 100 N.E. 45, 206 N.Y. 489; 


ities to travelers on their streets;°? 
assault,®*? alienation of affections,°* libel and slan- 
malpractice,°°® 
of,>® or damages to, land®® or other property; 
actions involving particular issues connected with 
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actions for 


condemnation 
60 


ejectment,°7 


Mullen v. Luis C. Frees Const. Co., 
158 N.Y.S. 862, 172 App.Div.' 499. 


N.C.—Hamilton vy. Hines’ Bros. 
Lumber Co., 75 S.E. 1087, 160 N.C. 47. 


Or.—Thompson v. Union Fisher- 
man’s Co-op. Packing Co., 235 P. 694, 
246 P. 733, 118 Or. 436. 


Pa. own v. Kittanning Clay 
Products Co., 102 A. 948, 259 Pa. 267. 


Tex.—Southwestern Portland Ce- 
ment Co. v. Challen, (Civ.App.) 200 
S.W. 213; Maibaum v. Bee Candy Mfg. 
Co., (Civ. App.) 145-S.W% 313: 


Utah.—Riding vy. Roylance, 224 P. 
885, 63 Utah 221. 


Vt.—Carleton v. BH. & T. Fairbanks 
&'Co., 93 A. 462, “S89 Vt. bait. 


Wash.—Belkin v. Skinner & Eddy 
Corporation, 204 P. 1046, 119 Wash. 
80; Rastelli v. Henry, 131 P. 643, 73 
Wash, 227. 


W.Va.—Suttle v. Hope Natural Gas 
Co, WS E 429, S2 WeWas eueos 


52. Bloomquist v. City of La Gran- 
der2b1) Ps 2522.° f20%Or. Soe eCityar ow 
Waco v. Ballard, (Tex.Civ.App.) 246 
S.W. 97. 


53. Edmunds vy. Atchison, T. & S. 
EF. Ry. Co., 162 P. 1038, 174 Cal. 246; 
Booton v. Metcalfe, 207 N.W. 386, 201 
Towa 311; Baran v. Silverman, 83 A. 
268, 84 RI. 279, Ann.Cas.1914B 997; 
Perkins Bros. Co. v. Anderson, (Tex. 
Civ-App.) 5155. S.W. 556. 


54 Boland v. Stanley, 115 S.W. 
163, 88 Ark. 562, 129 Am.S.R._ 114; 
Merritt v. Cravens, 181 S.W. 970, 168 
Ky. 155, U.R.A.1917F 935; McCoy v. 
Hill, 246 S.W. 582, 296 Mo. 135. 

55. Jackson v. Williams, 123 S.W. 
751, 92 Ark. 486, 25 L.R.A.N.S. 840; 
Chesapeake Ferry Co. v. Hudgins, 156 
S.E. 429, 155 Va. 874. 

56. Daly v. Lininger, 288 P. 633, 
87 Colo. 401; Johnson y. Powell, 123 
P. 881, 87 Kan. 142. 

57. Outhwaite v. Gunn, 146 N.W. 
403, 180 Mich. 66. 

58. Hawkins v. West Side Elec- 
tric Str. Ry. Co., 64 Pa.Super. 68; Chi- 
cago, R. I. & G. Ry. Co. v. Clark, (Tex. 


Civ.App.) 146 S.W. 989. 
59. Ark.—Ford v. Missouri Pac. 
R. Cos, 271 &S. Wie 96%, 16S , Arig eS si45 


Chicago, R. I. & P. Ry. Co. v. Hankins, 
172 S.W. 255, 116 Ark. 588: 


a f an has 
Hughes,, 84 S.H. 451, 143 Ga. 206. 
Ky.—Falls Branch Coal Co. v. Proc- 
tor Coal Co., 262 S.W. 300, 203 Ky: 307, 
I as LEAs 
Mo.—Brisco vy. Laughlin, 
65, 161 Mo.App. 76. 
Or.—Miller v. City of Woodburn, 
200 PB. 78l, 126 Or. 621. 
Tex.—Gorman v. Brazelton, 
App.) 168 S.W. 434. 


60. Ark.—Arkansas Natural Gas, 
Co. v. Miller, 152 S.W. 147, 105 Ark. 
477; Johnson v. Pennington, 150 S.W. 
863, 105 Ark. 278. 

Ga.—Harmony Grove Telephone Co. 
v. Potts, 100 S.E. 236, 24 Ga.App. 178; 
Atlantic Coast Line R. Co. v. McEl- 
murray Bros., 80 S.E. 680, 14 Ga.App. 
196. 

Ill.—Silver v. Chicago & N. 
Co., 198 Ill.App. 227. 


Iowa.—Morrison v. Altig, 138 N.W. 


143 S.W. 


(Civ. 
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the contest of a will,°t execution of a deed,®? bound- 
aries,°* title to goods*®* or land,*® authority of 


agents,°° power and liabilities of 


ficiency®* or failure of consideration,®® fraud’? or 
undue influence,’! tender,’? payment,** or release,’ * 


510, 157 Iowa 265 [rev on reh 134 N. 
W. 529). 

Mda.—Hodges vy. Baltimore Engine 
Co., 94 A. 1040, 126 Md. 307, Ann.Cas. 
1917C 766. 

N.D.—Gladstone Equity 
Cow yl Hines, 182) NW 763; 
454. 

61. Cal.—IiIn re Hewitt’s Estate, 
(App.) 218 P. 778. 

Ga.—HEdenfield v. 
143 Ga. 95 

Ill.— Goff v. Gerhart, 147 N.E. 419, 
316 Ill. 513; Teter v. Spooner, 137 N. 
BH. 129, 305 Till. 198; Snyder v. Steele, 
122 N.E. 520, 287 Ill. 159; Dowdey v. 
Palmer, 122 N.E. 102, 287 Ll. 42; Nor- 
ton vy. Clark, 97 N.E. 1079, 253 Tl. 557. 

Kan.—De Crow v. Harkness, 163 P. 
630, 100 Kan. 144. 

Mo.—Erickson v. Lundgren, 286 S. 
W. 120; Spencer v. Spencer, 221 S.W. 
58. 

N.Y.—In re Carter’s Will, 191 N.Y.S. 
551, 199 App.Div. 405. 

62. Hermann v. Thomas, (Tex.Civ. 
App.) 141 S.W. 574. 

63. Deal v. George, 91 S.E. 407, 
146 Ga. 439; Dunn v. Land, (Tex.Civ. 
App.) 193 S.W. 698; Cosgrove. Vv: 
Smith, (Tex.Civ.App.) 183 S.W. 109. 

64. Weaver v. Bashore, 223 P. 142, 
OT POK an. 

65. Norton vy. Kowazek, (Mo.) 193 
S.W. 556. 

66. Ark.—Hadley Milling Co. v. 
Kelley, 174 S.W. 227, 117 Ark. 173. 

Ga.—Saunders v. Crovatt, 132 S.E. 
923, 35 Ga.App. 260. 

Mich.—Acorn Refining 


Exchange 
47 N.D. 


Boyd, 84 S.E. 436, 


Co. Vv. 


Knowlson, 154 N.W. 11, 188 Mich. 123. 
Mo.—Jones v. Norman, (App.) 248 
S.W. 621; Ogilvie v. Lee, 138 S.W. 


926, 158 Mo.App. 493. 

Or.—Walk v. Hibberd, 133 P. 95, 65 
Or. 497. 

Cioran. Redd! &! (Con ve Wi. 
iuathemes& ‘Sons, 123, S.E: 175, 32 Ga. 
App. 214; Hely v. Hinerman, 260 S. 
W. 471, 303 Mo. 147; Interstate Coal 
Co. v. Gordon, (Mo.App.) 216 S.W. 
783; Hofreiter v. Schwabland, 130 P. 
364, 72 Wash. 314. ! 

68. Sikes v. Sikes, 113 S.BH. 416, 153 
Ga. 725, 24 A.L.R. 1324; Washington 
v. Washington, 90 S.E. 43, 145 Ga. 814. 

69. Bonnett Brown Sales Service 
v. Klepper, 265 S.W. 993, 218 Mo.App. 
5OT. 


70. Colo.—Colorado 
RV mOO. vy. Hunting, 
Colo. 515. 

Idaho.—McShane v. Quillin, 277 P. 
554, 47 Idaho 542. 


Towa.—City Nat. 


Springs & I. 
LSI VPS LZ9 66 


Bank of Auburn, 


Ind. v. Mason, 165 N.W. 103, 181 Iowa 
824, 

Minn.—Carlson v. Burg, 162 N.W. 
839, 137 Minn. 53. 

Okl.—Swanson v. Peel, 158 P. 564, 
60 Okl. 124. 

S.D.—Wolfgram v. Dill, 166 N.W. 


309, 40 SD. 98. 

vVt.—Hayden v. Hoadley, 111 A. 3438, 
94 Vt. 345. 

71. Shelton v. Shelton, 
App.) 28L Sow. 331. 


72. Morrison v. Montgomery, 
P. 674, 101 Kan. 670. 
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partners,®* suf- 
relating to the 
witnesses,*! and 


73. Fidelity Sav. Bank v. Reeder, 
120 N.W. 1029, 142 Iowa 373; Mar- 
chant v. Hughlett, 84 A. 380, 118 Md. 
229. 

74. 
Pope, 86 S.E. 
ville & N. R. Co. v. 


Central Georgia Power Co. v. 
322, 144 Ga. 130; Louis- 
Lee, 157 S.W. 60, 


154 Ky. 226; Schumacher v. Moffitt, 
4 PAS Dowel OR aug. 
75. Frederick Loeser & Co. v. Dia- 


mond, 226 N.Y.S. 688, 222 App.Div. 


837. 
76. 
Ga. 671 

77. Ark.—5d55 Incorporated v. Lem- 
ing, 45 S.W.(2d) 18, 185 Ark. 13. 

Ga.—Burt v. King, 82 S.E. 542, 142 
Ga. 182; Louisville & N. R. Co. v. Cal- 
Tena Meigs peek aS AOye lo a Caer COMME Ly, 
of Rome.v: Ford, 79 S.E: 243, 13 Ga- 
App. 386. 

Hawaii.—Wada v. Associated Oil 
Comm Hawait 67a: 

Ill.—Peck v. Chicago Rys. Co., 110 
N.E. 414, 270 Ill. 34; Ryan v. Chicago 
City Ry..Co., 205 Ill.App. 592; Moran 
v. Grim, 196 Ill.App. 185. 

lowa.—Millard v. Northwestern 
Mfg. Co., 205 N.W. 979, 200 Iowa 1063. 

Ky.—Louisville & N. R. Co. v. Ma- 
ness, 9 S.W. (2d) 91011, 225 Ky. 9625: 
City of Prestonsburg v. Mellon, 295 
S.W. 1064, 220 Ky. 808; Paragon Oil 
Co. v. A. B. Hughes & Sons, 236 S.W. 


Price v. Brown, 85 S.E. 870, 143 


VES LIS) PESVse DOL ay LL nOlSs) (Center wk 
Cos wisicelly,. 18ilySiW.9°375,- 167 Ky. 
(453 /Cincinnatls IND iO. & e: PrcRy. Go: 
v. Cecil, 175 S.W. 654, 164 Ky. 877; 
Louisville & N. R. Co. v. Holloway’s 
Admery Wise SW io43, 8163, Kyou 1255 
City of Louisville v. Kramer’s Adm’x, 


152 S.W. 544, 151 Ky. 577 [rev on reh 
151 S.W. 379, 151 Ky. 117]. 

Mich.—James v. Shores, 151 N.W. 
558, 184 Mich. 460; Bannigan v. At- 
land, 132 N.W. 77, 166 Mich. 491. 

Mo.—Waller v. Graff, (App:) 251 
S.W. 7383; Esque v. United Rys. Co. of 
St. Louis, 157 S.W. 1061, 174 Mo.App. 
Sea 

N.Y.—Juster v. Chessler, 228 N.Y. 
Sie iliss 2723) Ap pHDinw soba eo WuSser ery. 
Van Dyke Transfer Co., 218 N.Y.S. 146, 
218 App.Div. 222. 

N.C.—Anderson vy. Atlantic Coast 
Line R. Co., 77 S.E. 402; 161 N.C. 462. 

Ohio.—Franklin Motor Car Co. v. 
Dyer, 163 N.B. 568, 29 OhioApp. 241. 

Ok1.—Missouri Pac. R. Co. v. Qualls, 
250 Pe 774,) 120 OK), 495 St. Louis) & 
Sly Pen © OnmvamO rine lan (U2) ‘Obi mael 
Okl. 256. 

S.C.—Woodstock Hardwood & Spool 
Mfg. Co. v. Charleston Light & Wa- 
ter Co., 66 S.H: 194, 84 S.C. 306. 

Tex.—Linn Motor Co. v. Wilson, 
(Civ.App.) 14 S.W.(2d) 867; Texas 
Pacific Coal & Oil Co. v. Grabner, (Civ. 
App.) 10 S.W.(2d) 441; Burkes v. 
Northern Texas Traction Co., (Civ. 
App.) 185 S.W.-428; San Antonio 
PractionwCor wv. Cox, Civ. Apps) abot 
S.W. 722; International & G N. R. 
Co. v. Doeppenschmidt, (Civ.App.) 120 
SW. 928. 

W.Va.—Roberts v. Lykins, 
BE. 388, 102 W.Va. 409. 

78. U.S.—Tibbitts-Hewitt Grocery 
Co. v. S. E. Lux, Jr., Mercantile Co., 
5 H.(2d) 549; Donohue v. Boston & 
M. R. R.; 209 F.°824, 126 C.ClA. 548. 

Ala.—Louisville & N. R. Co. v. Cor- 
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support of family,7®> and legitimacy of children,*® 
elements,‘7 amount,’® and proof of damages;*® and 
in actions generally where questions are involved 


eredibility®® and impeachment of 
questions involving the weight of 


nelius, 60 So. 740, 6 Ala.App. 386. 
Conn.—Valente v. Porto, 119 A. 
888, 98 Conn. 653 
Fla.—Wilson yv. Tecnands 70 So. 841, 
al ee 66. 


919, 34 ‘Ga. App. 423; Sappington v. 
Rimes, 95 S.E. 316, 21 Ga.App. 810; 
Peacock v. Anderson, 93 S.E. 171, 20 
Ga.App. 540; City of Americus v. 
Ansley, 82 S.E. 159, 14 Ga.App. 707. 

Ill. Freeze v. Harris, 162 I1].App. 
118; Malloy v. Chicago Telephone Co., 
159 IllApp. 556. 

Ind.—Sanitary Can Co. v. McKin- 
ney, 100 NE. 785, 52 Ind.App. 379. 

Ky.—Moss v. Mittel, 45 S.W.(2d) 
821,242 Ky. 85: 

Md.—New York & B. Transp. Line 
v. Lewis Baer & Co., 84 A. 251, 118 
Md. 73. 

Mich.—Dirkes v. Lenzen, 214 N.W. 
84, 239 Mich. 270; Kethledge v. City 
of Petoskey, 146 N.W. 164, 179 Mich. 
301. 

Mo.—Morrow v. Wabash Ry. Co., 
276 S.W. -1030, 220 Mo.App. 518; 
Stephens v. Saunders, (App.) 239 S.W. 
600; Emerson-Brantingham Imple- 
ment Co. v. England, (App.) 186 S.W. 
1181; Miller v. Kansas City Western 
Ry. Co., 168 S.W. 336, 180 Mo.App. 371. 

N.Y.—Livingston vy. Pollatschek, 
132 N.Y.S. 760; Goodman v. Me- 
Gonigle, 128 N.Y.S. 65. 

Ohio.—Swisher v. 
N.E. 823, 25 OhioApp. 233. 

Pa.—Lubin Mfg. Co. v. Swaab, 87 
A. 597, 240 Pa. 182. 

Tex.—National Cash Register Co. 
v. Rider, (Commn.App.) 24 S.W.(2d) 
28 [rev (Civ.App.) 13 S.W.(2d) 414]. 


Wis.—Langowski v. Wisconsin 
bere Ry. €o., 141 N-W. 236, 153) Wis. ! 
418. . 

79. St. Johns Electric Co. v. Law- 


ler, 105 So. 818, 90 Fla. 188; Moher- 
man v. Anthony, 175 P. 676, 103 Kan. 
500; Village of Nixa ex rel. and to 
Use of Hedgpeth v. MeMullin, 193: S. 
W. 596, 198 Mo.App. 1; Steere v. Har- 
ford Tp., 83 Pa.Super. 234. 


80. U.S.— Beaumont We 
L52 CA De eu Ou Aw bile 


Ga.—Slappey v. Sumner, 
1075, 136° Ga. 692. 


Ind.—Cincinnati, I. & W. R. Co. wv. 
Little, 181 N.E. 762, 190 Ind. 662. 


Mo.—Farmers’ State Bank y. Mil- 
ler, (App.) 26 S.W.(2d) 863. 

Wis.—Valley Lumber Co. v. Smith, 
ra 412, 71 Wis. 304, 5 Am.S.R. 


81. Louisville & N. R. Co. v,. Led- 
ford, 83 S.E. 792, 142 Ga. 770; Brand 
v. Bagwell, 66 S.E. 935, 133 Ga. 1505, 
Yaryan Rosin & Turpentine Comins, 
Haskins, 116 S.E. 913, 29 Ga.App. 753;. 
Price Produce & Commission Cora 
Intermountain Ass’n of Credit. Men,. 
253 P. 854, 43 Idaho 540. 


{a] Falsus in uno falsus im om- 
nibus.—Instruction held erroneous: 
(1) Where there is a mere difference 


Beaumont, 


Tl SE. 


'and conflict in testimony of witnesses 
and no evidence to show that some of 
| it must be ‘false. 


Carter v. Cham- 
bers, T9 Ala. 223; Craig v. United Rys. 
Co. of St. Louis, (Mo.) 185 S.W. 205; 
Guidewell v. Patterson, 229 S.Ww. 225,. 
207 Mo.App. 437; Reed v. Mexicp, 7.6. 
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evidence,®? and presumptions arising from failure j 


to testify or produce evidence.** 


Requested instructions on issues not raised by 
evidence held properly refused. The rule that re- 
quested instructions on issues not raised by the 


S.W.-53, 101 Mo.App. 155. (2) Where 
element of willfulness is omitted. 
Pacific Gold Co. v. Skillicorn, 41 P. 
533, 8 N.M. 8 (3) Where the jury 
were restricted to consideration. of 
the facts stated in the instruction, 
the law permitting consideration of 
all the facts in the case. Hansberger 
v. Sedalia Electric R., etc., Co., 82 
Mo.App. 566. 


82. Ga.—Union Brokerage Co. v. 
Beall Bros., 119 S.E. 533, 30 Ga.App. 
748. 


Iowa.—Olson v. Des Moines City 
Ry. Co., 170 N.W. 466, 186 Iowa 384. 

Kan——smitnive Bushee 9 ePos 27, 
102 Kan. 150. 


Neb.—La Bonty v. Lundgren, 48 N. 


W.°65, 31 Neb. 419: 
Pa.—Forrest v. Philadelphia Rap- 
iad) etransit, Co;si04 vac 668n (261, Pa. 


383. 


83. Cal.—Lawyer v. Los Angeles 
Pac. Co., 1388 P. 920, 23 Cal.App. 543. 

Ga.—Cocroft v. Cocroft, 124 S.E. 
346, 158 Ga. 714; Brothers v. Horne, 
ioe a ae Ga. 617. 

—Bu v. McGrannahan, 

NE els 61 cand Apy: 136. 

Mo.—Hunt v. Sanders, 232 S.W. 456, 
288 Mo. 337. 


N.Y.—Burr v. 
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Broadway Ins. Co., 
16 N.Y. 267; Blauner v. Reeveland, 
196, N.Y:S. 457, 203 <App.Div. 101; 
Perlman v. Shanck, 182 N.Y.S. 767, 
192 App.Div. 179; Santiago v. John 
E. Walsh Stevedore Co., 137 N.Y.S. 
611, 152 App.Div. 697; Rooder v. In- 
terurban St. R. Co., 96 N.Y.S. 255, 48 
Mise. 519; Kaplan v. Interborough 
Rapid Transit Co., 165 N.Y.S. 216; 
Freyhan v. Kahn, 159 N.Y.S. 640; 
Corn vy. The B. & M., 121 N.Y.S. 434. 


Tex.—Parlin, etce., Co. v. Miller, 60 
S.W. 881, 25 Tex.Civ.App. 190. 


84. See supra text and note 8. 


85. U.S.—Guerini Stone Co. v. P. 
J. Carlin Const. Co., 36 S.Ct. 300, 240 
U.S. 264, 60 L.Ed. 636; Postal Tele- 
graph-Cable Co. v. Box, 185 F. 489, 
MORE. CVA. ! 689: 

Ala.—Pullman Co. v. Meyer, 70 So. 
763,195 Ala. 397. 

Ark.—Newhouse Mill & Lumber Co, 
v. Keller, 146 S.W. 855, 103 Ark. 538. 

Cal.—Gutleben Bros. v. Stevenson, 
268 P. 379, 92 Cal.App. 513. 

Conn.—Hawken vy. Daley, 81 A. 1053, 
85 Conn. 16. 

Ga.—Hankinson v. Hankinson, 147 
S.E. 106, 168 Ga. 156. 

Ind.—Illinois Surety Co. v. Frank- 
fort Heating Co., 97 N.E. 158, 178 
Ind. 208. 


Towa.—Garner v. Kratzer, 155 N.W. 
296, 173 Iowa 292. 


Md.—Dolby v. Laramore, 89 A. 442, 
121 Md. 618. 


Mass.—Millen v. Gulesian, 118 N.E. 
267, 229 Mass. 27; McDonough v. Al- 
my, 105 N.E. 1012, 218 Mass. 409, Ann. 
Cas.1915D 855; Rich v. Silverman, 103 
N.E. 382, 216 Mass. 195; Wood v. 
Blanchard, 98 N.E. 616, 212 Mass. 53. 


Mo.—Reutner, Klaus & Co. v. Nel- 
son Chesman & Co., (App.) 9 S.W. (2d) 
655. 


433, 7 N.J.Misc. 852. 
Or.—Forrester v. Hauser Const. 
Co., 240 P. 878, 116 Or. 222. ' 
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evidence are properly refused** has been applied 


in actions on contracts generally,** sales of goods*® 
or lands,®’7 leases,8® notes,*® insurance, including 


Inter? 


Pa.—Dodson Coal Co. v. New Bos- 
ton Land Co., 119 A. 1738, 276 Pa. 452. 

Tex.—Miller v. Miller, (Civ.App.) 
292 S.W. 917. 


86. U.S.—Port Wells Mill & Lum- 
ber Co. v. Crawford, 264 F. 935; Amer- 
ican Trading Co. v. North Alaska Sal- 
mon Co., 248 F. 665, 160 C.C.A. 565 
[cert den 38 S.Ct. 581, 247 U.S. 518, 62 
Leas 1245]. A. “Wachs? .& a@or wv. 
Sweeney, 201 F. 910, 120 C.C.A. 424. 

Ala.—P. B. Yates Mach. Co. v. Tay- 
lor, 110 So. 396, 215 Ala. 311; Georgia 
Een Co. v. Lee, 72 So. 158, 196 Ala. 

Ark.—Farmers’ Exchange v. Drake, 
2375S: We etl, 1a Ark: 11275 “City. Meat 
Market v. Bolen, 182 S.W. 7A h(a WA 
Ark. 633. 


Cal.—Edson vy. Mancebo, 173 P. 484, 
37 Cal.App. 22; Bronge v. Mowat & 
Con ls Pirs2t, 29" CalzApp. 883: 

Colo.—Brown v. Schoonover, 260 P. 
LOI, $22 'Colo:) 351. 

Conn.—Floral Creamery Co. v. Dil- 
lon & Douglass, 75 A. 82, 83 Conn. 65. 

Fla.—Winfield v. Truitt, 70 So. 775, 
71 Fla. 38. 

Tll.— H. W. Faulkner & Co. v. Cen- 
tralia Bottling Works, 234 Ill.App. 9. 

Md.—Lockerman v. Eastern Shore 
Trust Co., 126 A. 140, 146 Md. 330; 
Parks v. Griffith & Boyd Co., 91 A. 
581, 128 Md. 283. 

Mass.—Schmoll Fils & Co. v. 5. L. 
Agoos Tanning Co., 152 N.E. 630, 256 
Mass. 195; Farnum v. Ramsey, 120 
N.E. 841, 231 Mass. 286; Federal Coal 
& Coke Co. v. Coryell, 111 N.E. 1041, 
223 Mass. 430. : 


Mo.—Gordon v. Andrews, 2 S.W. 
(2d) 809, 222 Mo.App. 609; Arnold v. 
Hunter Land & Development Co., 
(App.) 253 S.W. 49; Van Meter v. 
Taylor, (App.) 194 S.W. 729. } 

Okl.—Jabara v. Elbinger Shoe Mfg. 
Co., 224 P. 338, 98 Okl. 85; Kennedy 
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12. Ala.—St. Louis & S. F. Ry. Co. 
v. Dennis, 103 So. 894, 212 Ala. 590. 


Cal.—Weik v. Southern Pac. Co., 
132 (PH171.5,22 1 1CalyApp.s i148 


Ill. Neice v. Chicago & A. R. Co., 
28 N.E. 989, 254 Il). 595, 41 L.R.A.N.S. 
62. i 

Tex.—White v. Southern Kansas 
rae Co. of Texas, (Civ.App.) 146 S.W. 
92. 


Utah.—Jensen v. Denver & R. G. R. 
Co., 1388 P. 1185, 44 Utah 100. 


13. Ala.—Nashville, C. & St. L. Ry. 
v. Cox, 94 So. 247, 18 Ala.App. 672. 


Ind.—Snow v. Indianapolis & E. Ry. 
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Mo.—Dell v. J. A. Schaefer Const. 
Co., 29 S.W.(2d) 76; Riley v. City of 
Independence, 167 S.W. 1022, 258 Mo. 
671, Ann.Cas.1915D 748; Barnes v. 
National Biscuit Co., (App.) 3 S.W. 
(2d) 254; Mills v. F. W. Steadley & 
10.,, (App.) 279 S.W. 160; McNairy v. 
Pulitzer Pub..-Co.,. (App.). 274 S.W. 
849; Clark v. Goebel Const. Co., 
(App.) 204 S.W. 62: Scott v. Ameri- 


ean Zine, Lead & Smelting Co., 173 
S.W. 23, 187 Mo.App. 344; Dales v. 
Chicago, Bi & Q. R. Co., 152 S.W. 401, 
169 Mo.App. 183. 

N.H.—Graham v. Weber, 109 A. 
717, 79 N.H. 393; Kuba v. Devonshire 
Mills, 99 A. 91, 78 N.H. 245. 


N.C.—Worley v. Laurel River Log- 
ging Co., 73 S.BE. 107, 157 N.C. 490. 

Or.—Olds v. Olds, 171 P. 1046, 88 
Or. 209; Quinn v. Hawley Pulp & Pa- 


(313, 178 Ind. 239; 
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injuries by employers generally to their employees,?® 
or by municipalities to travelers on their streets ;?° 
actions for assault,°° alienation of affections,?* libel 
malpractice,#s 
tion,** ejectment,?> condemnation of,?¢ or damages 


malicious prosecu- 


per Co., 167 P. 571, 85 Or. 630; Nordin 
Ne Lov egren Lumber Co., 156 P. 587, 80 
r, 140, 


R.I.—Clavin v. William Tinkham 
eee 73 A. 392, 29 R.T. 599, 132 Am.S.R. 
5 4 
36. 

Tex.—Liquid Carbonic Co. v. Dilley, 
202 S.W. 316, 109 Tex. 140 [aff (€Civ. 
App.) 150 S.W. 468]; Producers’ Oil 
Co. v. Barnes, 131 S.W. 531, 103 Tex. 
515. [afi (CiveApp.)) 120).S.W.2 102305 
American Ry. Mxpress Co. v. Truede, 
(Civ.App.) 246 S.W. 1088; Consum- 
ers’ Lignite Co. v. Grant, (Civ.App.) 
181 S.W. 202; Industrial Cotton Oil 
Co. v. Lial, (Civ.App.) 164 S.W. 40; 
Fred A. Jones Co. v. Drake, (Civ.App.) 
159 S.W. 441. 

Vt.—Doyle v. Melendy, 75 A. 881, 83 
Vite soo: 


Va.—Millboro Lumber Co. v. Don- 
ald, 90 S.E. 618, 120 Va. 150. 


Wash.—Godley v. Gowen, 154 P. 
141, 89 Wash. 124; Hale v. Crown Co- 
lumbia Pulp & Paper Co., 105 P. 480, 
56 Wash. 236. : 

W.Va.—Yeater v. Jennings Oil Co., 
84 S.E. 904, 75 W.Va. 346. f 

29. Ala.—City of Birmingham v. 
Guy, 132 So. 887, 222 Ala. 373. 

Conn.—Sizer v. City of Waterbury, 
154 A. 639, 118 Conn. 145. 

Tll.—Mills v. Village of Oquawka, 
200 Ill.App. 119. 


Iowa.—Scurloeck v. City of Boone, 
121 N.W. 369, 142 Iowa 684. 

Ky.—City of Oakdale v. Sanders’ 
xx; 159) S.W.812) 155 Key 3520 tren 
den 160 S.W. 952, 156 Ky. 224]. 

Mo.-——Wilkerson v. City of Sedalia, 
(App.) 205 S.W. °877;  sSpaldine -v. 
Ziegler, 160 S.W. 14, 173 Mo.App. 698. 

S.D.—Hermandson vy. City of Can- 
ton, 244 N.W. 525. 


Tenn.—City of Knoxville v. Lively, 
206 S.W. 180, 141 Tenn. 22. 


Tex.—City of San Antonio v. 
ton, (Civ.App.) 1385 S.W. 757. 

Vt.—Bancroft v. Town of East 
Montpelier, 109 A. 39, 94 Vt. 163. 

Wash.—Walters v. City of Seattle, 
167 P. 124, 97 Wash. 657. 


30. (South yBrilliant }'Goaly Coen 
Williams, 91 So. 589, 206 Ala. 637; 
Foster v. Krause, 153 N:W. 1066, 187 
Mich. 630; Thomas v. Ashcraft, 74 S. 
E. 360, 158 N.C. 496; Niebyski v. Wel- 
come, 108 A. 341, 93 Vt. 418: Clark v. 
Tudhope, 95 A. 489, 89 Vt. 246. 

31. Butterfield v. Ennis, 186 S.W. 
1173, 193 Mo.App. 638. 


32. Starks v. Comer, 67 So. 440, 190 
Ala. 245; Interstate Amusement Co. 
v. Martin, 62 So. 404, 8 Ala.App. 481; 


Ash- 


Fleagle v. Goddard, 177 N.W. 51, 188 
Iowa 1033; Charleson v. Russell, 121 
N.W. 531, 144 Iowa 38; Smiddy ke 

246, 


Pearlstein, 87 N.E. 572, 201 Mass. 
131 Am.S.R. 397. 


33. McCollum vy. Barr, 176 P. 468, 
38 Cal.App. 411; Giles v. Tyson, (Tex, 
Civ.App.) 18 S.W.(2d) 452. 


34. Boshell v. Cunningham, 76 So. 
937, 200 Ala. 579; Indianapolis Trac- 
tion & Terminal Go. v. Henby; 97 N.E. 
Kissel-Skiles Co. v. 
Neff, 24 S.W.(2d) 588, 232 Ky. 825. 

35. Lyon Co. v. Crane, 75 So. 366, 
200 Ala. 54; Wilson v. McCoy, 117 
S.E. 473, 93 W.Va. 667. 

36. Forest Preserve Dist. of Cook 
County v. Barchard, £27 N.E. 878, 293 
Tl. 556; Cornell- Andrews Smelting 
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to, land*? or other property ;?% 


Co. v. Boston & P. R. Corporation, 102 
N.E. 625, 215 Mass. 381. 

37. Ky.—Louisville & N. R. Co. v. 
Stephens, 220 S.W. 746, 188 Ky. 1. 


Mo.—Reed v. Cullor, (App.) 32 S. 
W.(2d) 296. 

Neb.—Boyd v. Chicago, B. & Q. R. 
Co., 149 N.W. 818, 97 Neb. 238. 


Tex.—Missourl, Ko& Tl. Ry. Co: of 
Texas v. Gilbert, 124 S.W. 434, 58 Tex. 
Civ.App. 467. 

Vt.— Whitman v. Lowe, 126 A. 513, 
QI Vit. 152: 

Va.—Norfolk & W. Ry. Co. v. Allen, 
87 S.E. 558, 118 Va. 428. 

Wash.—Stubbe v. Baker, 273 P. 732, 
150 Wash. 514. 

Wis.—Crowley v. City of Milwau- 
kee, 164 N.W. 8338, 166 Wis. 156. 

38. Ala.—Birmingham, EF. & B. R. 
Co. v. Williams, 66 So. 6538, 190 Ala. 
53. 

Ark.—Marianna Iee & Storage Co. 
v. Gill, 220 S.W. 463, 143 Ark. 400. 

Mo.—Sims v. Hall, 117 S.W. 103, 
135 Mo.App. 603. 

Tex.—-San Antonio & A. P. Ry. Co. 
v. Moerbe, (Civ.App.) 189 S.W. 128; 
Missouri, K. & T. Ry. Co. of Texas v. 
Passons, (Civ.App.) 154 S.W. 239. 


iVia——Nortolk |.& UW Ryw "Cols 
Spates, 94 S.E. 195, 122 Va. 69. 
39. Ga.—Jones v. McCrary, 103 S. 


E. 463, 150 Ga. 288. 

Tll.— Down vy. Comstock, 149 
507, 318 Ill. 445. 

Iowa.—In re Champion’s Estate, 180 
N.W. 174, 190 Iowa 451. 

Md.—Kennedy v. Kennedy, 91 A. 
759, 124 Md. 38; Grill v. O’Dell, 77 A. 
984, 113. Md. 625. 

Mass.—Cereghino v. Glannone, 142 
N.E. 153, 247 Mass. 319; Sparhawk v. 
Goldthwaite, 114 N.E. 718, 225 Mass. 
414. 


N.E. 


N.C.—Shields v. Freeman, 73 S.E. 
805, 158 N.C. 123. 

Tex.—Rodgers v. 
App.) 295 S.W. 326. 

40. 
72 Mont. 606. 

41. Craig-Giles Iron Co. v. Wick- 
line, 101 S.H. 225, 126 Va. 223. 


Fleming, (Civ. 


42. Ala.—Pope v. Glenn, 75 So. 
917, 200 Ala. 169; Jones v. Baty, 84 
So. 307, 17 Ala.App. 274; Kelly v. 


Cook, 73 So. 220, 15 Ala.App. 350. 

Ga.—Whelchel v. Roark, 119 S.E. 
‘451, 31 Ga.App. 75. 

Ill.— Boulter v. Joliet Nat. 
129 N.E. 513, 295 Ill. 594. 

Mass.—Morrison v. Segal, 
BE. 789, 270 Mass. 292. 

Neb.—Fullerton vy. 
N.W. 847, 91 Neb. 649. 

Tex.—Garcia v. Hernandez, 
App.) 226 S.W. 1099. 

43. Bell v. Alzey Realty Co., 143 
S.W. 859, 163 Mo.App. 361; Zarate v. 
Villareal, (Tex.Civ.App.) 155 S.W. 
328; Dean v. Furrh, (Tex.Civ.App.) 
143 S.W. 343; Honea v. Arledge, 120 
S.W. 508, 56 Tex.Civ.App. 296. 


Bank, 
169 N. 


Fullerton, 136 


(Civ. 


actions involving 
particular issues connected with the contest of a 
will,?® fences,*® adverse possession,*? title to goods*” 
or land,** authority of agents,#* powers and labil- 
ities of partners,*®> fraud,*® tender,*” payment,?* or 
release,*® transactions between husband and wife,°° 
elements,°+ amount,®? and proof of damages;°* and 
in actions generally where questions are involved 
relating to the credibility®+ and impeachment of 


Schmuck v. Beck, 234 P. 477, 
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evidenee.°? 


44. Gulfport Fertilizer Co. Vv. 
Jones, 73 So. 145, 15 Ala.App. 280; 
O’Neil- v. National Oil Co., 120 N.E. 
107, 231 Mass. 20; Perry v. McGuck- 
ian, 121, A.43d, 45) RAL. 259: 

45. J. F. Beasley Lumber Co. v. 
Sparks, 276 S.W. 582, 169 Ark. 640; 
Dawson v. Jackman, 125 N.E. 63, 71 
Ind.App. 335. 


46. Ala.—Montgomery Moore Mfg. 
Co. v. Leeth, 50 So. 210, 162 Ala. 246. 


Ark.—Walden vy. Berry, 241 S.W. 
904, 154 Ark. 163. 
Kan.—Williams v. Hanna, 185 P. 


17, 105 Kan. 540. 

Mass.—Worster v. Perry, 170 N.E. 
115, 270 Mass. 371. 

Mo.—Wagner v. Binder, 
1128. 

Okl.—Shuler y. Collins, 136 P. 752, 
40 Okl. 126. 

Vt.—Maidment vy. Frazier, 98 A. 987, 
90° Vit. 520. 


Wash.—Wescott vy. Wood, 212 P. 
144, 122 Wash. 596; Lundy v. Bend 
Park! Coy 175 P. 2:94; 103 Washi 695. 

47. Smith, Wogan & Co. v. Bice, 
Ban P. 456, 34 Okl. 294, Ann.Cas.1914C 

74. 

48. Clark v. Hagan, 
585, 183 Ark. 2262 


49. Born v. Chicago City Ry. Co., 
159 Ill.App. 585. 


187 S..W. 


35 S.W.(2d) 


50. Paragon Refining Co. v. Hig- 
bea, 153 N.B. 860; 22 OhioApp. 440. 
51. Ala.—Alabama Power Co. v 


Edwards, 121 So. 543, 219 Ala. 162: 
Barbour y. Shebor, 58) So.) 276,177 
Ala. 304; Western Union Telegraph 
Co. v. Griffith, 50 So. 91, 161 Ala. 241. 

Ill.—Herrin & S. R. Co. v. Nolte, 90 
N.E. 1097, 243 Ill. 594. 

Iowa.—Balik v. Flacker, 238 N.W. 
467, 212 Iowa 1381; Lang v. Marshall- 
town Light, Power & Ry. Co., 147 N. 
W. 917, 166 Iowa 548. 

Md.—United Laundries’ Co. v. 
Bradford, 105 A. 308, 133 Md. 363. 

N.C.—Arthur vy. Henry, 73 S.E. 206, 
LOVE ENG C253:985 


Pa.—Boyle v. Philadelphia Rapid 
Transit Co., 184 A. 446, 286 Pa. 536; 
elias Vv. Davis, 91 A. 664, 245 Pa. 

$.C.—Bush v. Western Union Tele- 
eraph) .©o., 1716) S:B. 197, 938 SiC.) 176. 

Tex.—Southern Pac. Co. y. Ulmer, 
(Civ.App.) 282 S.W. 305 [aff (Comman. 
App.) 286 S.W. 198]. 

Va.—Dreyfus & Co. v. Wooters, 96 
S.E. 235, 123 Va. 42. 


52. Ala.—City of Birmingham v. 
McKinnon, 75 So. 487, 200 Ala. 111; 
Central of Georgia Ry. Co. v. Wil- 
liamisy 7b So. 200, 200m Ala 7350 Bar 
mingham Ry., Light & Power Co. vy, 
Torpy, 70 So. 198, 14 Ala.App. 320. 

Ill.—Lindstrum y. Illinois North- 
ern Utilities Co., 214 Ill.App. 560. 


Ky.—Louisville & N. R. Co. v. Dea- 
ton, 294 S.W. 149, 219 Ky. 715. 
Mass.—Chandler Grain & Milling 
ae v. Shea, 100 N.E. 6638, 213 Mass. 
9 
vo . 
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witnesses,*® the weight of evidence,°® and presump- : 
tions arising from failure to testify or produce 


[§ 658] b. Hypothesis of Facts on Which In- 
struction Based.°* 
is to be determined not by whether it embodies a 
correct statement of the law upon a given state. 
of facets, but whether it correctly states the law 
relevant to the issuable facts given in evidence on 


The propriety of an instruction 


Mo.—Vernon v. Rife, (App.) 294 S. 
W. 747. ; ; 

Neb.—Grimm v. Elkhorn Valley 
Drainage Dist., 152 N.W. 374, 98 Neb. 
260.. ; 


Okl.—Carter Oil Co. v. Holloway, 
267 P. 274, 130 Okl. 272. 

R.I.—Ralph v. Taylor, 85 A. 941. 

Tex.—Galveston, H. & S. A. R. Co. 
v. Jones, 134 S.W. 328, 104 Tex. 92 
[rev (Civ.App.) 123 S.W. 787]; Pecos 
& N. T. Ry. Co. v. Bishop, (Civ.App.) 
154 S.W. 305. 


53. Ferguson y. Lux, 188 N.W. 898, 
193 Iowa 1139. 


54, Ill.—Julian v. Pierson, 182 Ill. 
App. 400; Glaich v. Hogan Envelope 
Co., 162 Ill.App. 261. 


Ma.—Gilpin vy. Somerville, 161 A. 
272. 


Mo.—kKeeline v. Sealy, 165 S,W, 
1088, 257 Mo. 498; Logan v. Metro- 
politan™ St. R. Co.) 82: °S.We~ £26;7 £83 
Mo. 582; Conley v. Kansas City Rys. 
Co., (App.) 259 S.W. 153 [cert quashed’ 
260 S.W. 746]; Beck v. Metropolitan 
Life Ins. Co., (App.) 207 S.W. 248. 


N.Y.—Fash v. Third Ave. R. Co., 1 
Daly 148, 


Va.—Virginian Ry. Co. v. Haley, 
157 S.E. 776, 156 Va. 350. 


55. See-cases infra this note. 


[a] Falsus in uno falsus in omni- 
bus.—Request for instruction is prop- 
erly refused: (1) Where there is no 
evidence tending to show that.any 
witness gave false testimony. Haw- 
‘ken v. Daley, 81 A. 1053, 85 Conn. 16; 
White v. Maxcy, 64 Mo. 552; Wun- 
rath v. People’s Furniture & Carpet 
Co., 160 N.W. 971, 100 Neb. 539; Pum- 
orlo vy. Merrill, 103 N.W. 464, 125 Wis. 
102. (2) Where no witness was im- 
peached by evidence of his bad char- 
acter for truth and veracity, or by 
inconsistent statements. Flynn vy. 
St. Louis Transit Co., 87 S.W. 560, 113 
Mo.App. 185. (3) Where there is no 
conflict in testimony, no contradiction 
in statement of a witness, and no 
offer to impeach. Brazis v. St. Louis 
SRNR Co., 76 S.W. 708, 102 Mo.App. 


224. 


56. Kan.—Wrage v. King, 
259, 114 Kan. 539. 

Mass.—Gray yv. Boston Elevated 
Ry. Co. 102 INE 709215 UMass) 432 

N.J.—Faggioni v. Weiss, 134 A. 282, 
4 N.J.Mise. 721. 

Pa.—Prinkey v. Dunbar Tp., 161 A. 
640, 105 Pa.Super. 326. 

Vt.—Le Febvre’s Adm’r y. Central 
yermons Ryne ©0713 8) VAS 13:59) 99 aVite 


220 P. 


Va.—Norfolk Southern 
Lewis, 141 S.E. 228, 


57. In re Everts’ Estate, 125 P. 
1058, 163 Cal. 449; Harrison y. Kiser, 
4 S.E. 320, 79 Ga. 588; Wilson Gro- 
cery Co. v. National Surety Co., 218 
Ill.App. 584; Jewett v. Farlow, 157 
ne 458, 158 N.E. 489, 88 Ind.App. 


58. Sufficiency of evidence to sup- 
port hypothesis see infra §§ 660-668. 


Rew Cone ve 
149 Va. 318. 


_. For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 658-659] 


the trial.® An instruction which assumes the ex- 
istence of a material fact not proved and _ basing 
right of recovery thereon,®°® or states a hypothetical 
situation by way of illustration which does not 
eonform to the facts as proved,®! or includes all 
the proved facts essential to recovery,®”? is errone- 
ous,°* and a request for an instruction which hy- 
pothesizes a state of facts having no basis in the 
evidence,®* or which applies a legal principle to 
conditions of facet postulated by a party where such 
conditions do not inelude all the circumstances,®® 
or defenses,°® is properly refused;®* but an enu- 
meration of certain matters as claimed by the par- 
ties is not an assumption of their existence within 
the meaning of this rule,®® nor is a reference to 
books and records testified to but not in evidence 
an assumption that they are.®°® 

[§ 659] c. What Constitutes Conformity to Evi- 
dence. In determining whether an instruction is 
confined to the evidence the charge must be con- 
strued as a whole.?° An instruction in terms clearly 
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applying to conditions disclosed by the evidence is 
proper, even though broad enough to apply to other 
possible conditions of which there was no evidence,?* 
and even though the instruction would have been 
erroneous in law, had the other conditions existed.’ 
It is no objection to an instruction that it states 
the contentions of the parties as presented by the 
pleadings, even though there is no evidence, or in- 
sufficient evidence, to support some of them,** or 
that in setting out in detail all the conditions of 
plaintiff’s right to recover it was based partly on 
evidence that was uncontradicted,’* even though 
an instruction on admitted matter is properly re- 
fused,’?® or on evidence brought out in reply to a 
counterclaim, provided, however, it relates to a 
matter in issue,‘® or that it refers to arguments 
of counsel for both parties which assumed the ex- 
istence of a fact outside the evidence,** or to out- 
side facts that may be made a part of the case with- 


| out being introduced in evidence,’* or te matters 


outside the evidence by way of illustration to 


59. D.C.—Clark v. Morris, 30 App.|{ 151, 181 N.C. 59. oulyial 
D.C. 553. €2. brite v. Crawford, (Cal.) 12} Okl—Scott’v. Bennett, 281 P. 251, 
Tll.—Woods v. Chicago, B. & Q. R.| P.(2d) 9387, 939. 138 Okl. 272. 
Co., 137 N.B. 806, 306 Tl. 217 [rev 222 “The instruction was erroneous. 65. Gafford v. Tittle, 141 So. 653, 
TM. App. 134]. It ignores the possibility of negli-| 224 Ala. 605; Fernetti v. West Jer- 
Ind.—Indiana R. Co. v. Maurer, 66|gence on the part of Ebrite, and in|sey & S. R. Co., 93 A. 576, 87 N.J.Law 
N.E. 156, 160 Ind. 25; H. H. Wood-| effect says that proof that Crawford | 268. 
small, Ine., v. Steele, 141 N.E. 246,| was above and behind the plane of 66. Birmingham News Co. v. Mose- 


82 Ind.App. 58; Hatton v. Hodell Fur- 
niture Co,, 125 N.B.-797,. 72 Ind.App. 
Sle 


Mass.—McDonough v. 


of the collision, 
Vozzela, 142 


Ebrite at a time when the latter was 
preparing to land, coupled with proof 67 

is conclusive upon p 
the question of negligence. 


Iey, (Ala.) 141 So. 689. 
See cases supra notes 65, 66. 


68. Peterson v. McManus, 172 N. 


N.E. 831, 247 Mass. 552 


Mo.—Baker v. J. W. McMurry Con- 
tracting Co., 223 S.W. 45, 282 Mo. 685. 


Wis.—Deragon v. Sero, 118 N.W. 
839, 137 Wis, 276, 20 L.R.A.N.S. 842. 


“Jurors have a right to, and do, 
look to the court to inform them as 
to what rules of law are applicable 
to the facts as found by them from 
the evidence which they have heard. 
It is the function of the court to state 
conditions of fact which the evidence 
fairly tends to prove, and advise the 
jurors what rule of law shall be 
applied in reaching a verdict. It is 
serious error to lead them astray 
by giving an instruction assuming 
that there is evidence of a fact, when 
there is none tending to prove such 
fact.”’ Woods v. Chicago, B. & Q. R 
Co., 137 N-E. 806, 807, 306 Ll. 217. 


60. U.S.—James Stewart & Co. v. 
Newby, 266 F. 287. 

Ala.—Shipp v. Shelton, 69 So. 102, 
193 Ala. 658. 

Ill. Schlauder v. Chicago & South- 
ern Traction Co., 97 N.E. 233, 253 IIl. 
154 [rev 160 Il]l.App. 309]. 


Mo.—State ex rel. Welch v. 
son, 148 S.W. 907, 244 Mo. 198. 


Neb.—Norton v. Bankers’ Fire Ins. 
Co. of Lincoln, 213 N.W. 515, 115 Neb. 
490. 


Okl.—Chicago, R. I. & 
v. Holland, 245 P. 611, 117 roi 30, 


fa] Assuming admission of fact.— 
Where the trial judge, in his charge, 
inaccurately stated the contentions 
of plaintiff, and erroneously assumed 
that the important fact in issue had 
been admitted by plaintiff, and it ap- 
pears from the grounds of motion 
for new trial, approved by him to be 
true, that such admission was not 
made, a,new trial must be granted, 
although the trial was otherwise free 
from error. Fruit Dispatch Co. v. 


Morri- 


Roughton-Halliburton Co., 70 S.E. 
356, 9 Ga.App. 108. 
61. Roberson v. Stokes, 106 S.E. 


We may asSume in accordance with 
the intent of the ordinance that 
the lower landing plane had the right 
of way and that it was the duty of 
the higher rear plane to pass to the 
right of and avoid the lower ship, and 
yet we can conceive the happening of 
many things not mentioned in the in- 
struction which might as matters of 
fact relieve the latter of liability, as, 
for example, the very thing which the 
defendant claimed herein, to wit: 
That plaintiff was apparently prepar- 
ing to land, suddenly changed his 
mind, and ‘zoomed’ into the air and 
into the defendant’s ship, without 
possibility of avoidance on the part 
of the defendant’s plane. It isa well- 
known rule of law that a ‘ “formula” 
instruction must contain all the ele- 
ments essential to a recovery, and 
the absence of any one of such ele- 
ments may not be compensated for 
nor cured by a reference thereto in 
other instruments correctly and fully 
stating the law.’ Douglas v. South- 
ern Rac Co. 20saCal, 3902640 r. 2315 
238, and a long list of authorities 
there cited.” Ebrite v. Crawford, 
supra. 


63. See cases supra notes 60-62. 


64. Ala.—Thomas vy. Carter, 117 
So. 634, 218 Ala. 55; Massachusetts 
Mut. Life Ins. Co. v. Crenshaw, 70 


So. 768, 195 Ala, 263. 
242 P. 999, 
78 Colo. 532. 
11l.— Williams - v. Stearns, 256 Ill. 
App. 425. 


Mass.—Schmoll Fils & Co. v. S. L. 
Agoos Tanning Co., 152 N.H. 630, 256 
Mass. 195; Neelon v. Hirsh & Renner, 
151 N.E. 302, 255 Mass. 285; Bradley 
v. Meltzer, 139 N.E. 431, 245 Mass. 41. 

Minn.—Farrell v. G. O. Miller Co., 
179 N.W. 566, 147 Minn. 52. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686. 

N.J.—Mazzei v. Nucar Forwarding 
Corporation, 143 A. 380, 105 N.J.Law 
218 [aff in part 141 A. 11, 6 N.J.Misc. 


W. 460, 187 Iowa 522. 


Stating contentions of parties see 
infra § 659. 


69. Stewart v. Fuller, 94 N.E. 680, 
208 Mass. 359. 


70. Wallerstedt v. Sultan, 278 P. 
632, 1387 Okl. 153. 

[a] “In light of attending circum- 
stances.’’—The court’s asking the jury 
whether they found, “in light of at- 
tending circumstances,” certain facts, 
is not error, as permitting the jury 
to consider matters not shown by the 
evidence, where the charge elsewhere 
confined the question to proof in the 
case. St. Louis, S) E-&ebRy. Coa. 
oe ee (Tex.Civ.-App.) 28 S.W.(2a) 

De 


Construction of charge as whole 
see infra §§ 747-762. 

Instructions correcting previous 
erroneous instructions and omissions 
see supra § 644. 


71. O’Neill v. Union Assur. Socie- 
ty, 185 PB. 1124, 166 Cal. 318. 


72. O’Neill v. Union Assur. Socie- 
ty, Supra. 


73. S. P. Matthews & Co. v. Sea- 
board Air Line Ry., 87 S.E. 1097, 17 
Ga.App. 664; Schlander y. Chicago 
& Southern Traction Co., 97 N.E. 233, 


253 Ill. 154 [rev 160 Ill.App. 309]; 
Mayzels v. Chicago City Ry. Co., 177 
Tll.App. 534; Tuccillo v. John T. 


Clark & Son, 139 A. 58, 104 N.J.Law 
122 [aff 135 A. 926, 5 N.J.Mise. 142]. 

74. Park View Hospital Co. v. Ran- 
dolph Lodge, No. 216, I. O. O. F., 162 
P. 302, 99 Kan. 488. 

75. Alford v. Moore, 77 S.B. 348, 
UOLIANGG. | 882i Tinkham v. Wright, 
@LexGiv, App.) LESa SAW 5s.) Oui. 

76. Klorence Vv. Byrd, 1137 Sin) 2277 
28 Ga.App. 695. 

77. Fullmer v. Pennsylvania R. 
Cou, 183 HEASO Gest Ob IC serAm iG hoe 

78. See case infra this note. 


[a] Mortality tables.—In an action 
for death, the court may instruct the 
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clarify the issues raised by the evidence,7® unless 
the illustration hypothesizes conditions not conform- 
ing to facts as proved,®® or that it fails to submit 
matters of defense not disclosed by the evidence.*! 
An instruction is objectionable which refers to the 
opinion of the court in another case as controlling 
where the facts in the two cases are distinguisha- 
ble,*? or where it introduces the court’s theory, dif- 
ferent from that of the parties, and without sup- 
porting evidence submits it as controlling.®? 


[§ 660] 5. Evidence Justifying 
Sufficiency in General. 


that there is testimony tending 


supposed state of facts with which the jury are 
According to one hne 


of cases, an instruction is properly given if support- 


properly made acquainted.*® 


jury concerning mortality tables, al- 
though not introduced in evidence. 
Warders v. Union Pac. R. Co., 181 P. 


604, 105 Kan. 4. 
79. Gold Hunter Mining & Smelt- 
ing Co. v. Johnson, 233 F. 849, 147 C. 


GuAP 523. 

80. See supra § 658. 

Sl. Flack v. Wahl, 193 S.W. 56, 
197 Mo.App. 10 [cert quashed 199 S. 
W. 978, 272 Mo. 588]. 

$2. Brown v. Chicago, I. & L. Ry. 
COn Lit App. 599. 

83. Carter v. Henderson & Co., 73 
A. 554, 224 Pa. 319. 

Ba. @hicaeo,) my Ly &) Py Rs .Co.., Vv. 
Lewis, 109 Ill. 120; Bradford v. Pear- 
son, 12 Mo. 71; Flournoy v. Andrews, 
5 Mo. 513. 

fa] Nor is it ground for reversal 
that an instruction was given on tes- 
timony which, in the judgment of 
the appellate court, was insufficient in 
itself to support the verdict, where 
the verdict is supported by other tes- 


timony on other issues. Noffsinger 
v. Bailey, 72 Mo. 216. 
85. Sutton v. Greiner, 159 N.W. 


268, 177 Iowa 532; Evans v. Klusmey- 
er, 256 S.W. 1036, 301 Mo. 352. 


86. Knowles v. Ogletree, 12 So. 
39%, 96 Ala. 555; “Hair v. Little, 28 
Ala. 236; Bradford v. Marbury, 12 
Ala. 520, 46 Am.Dec. 264; Clealand v. 
Walker, 11 Ala. 1058, 46 Am.D. 238; 
Goodell v. Bluff City Lumber Co., 21 
S.W. 104, 57 Ark. 203; McNeill: v. 
Arnold, 22 Ark. 477; Travelers’ Ins. 
Co. v. Davies, 153 S.W. 956, 152 Ky. 
600; Hofelman v. Valentine, 26 Mo. 
393; Bradford vy. Pearson, 12 Mo. 71. 


87. Cal.—Perlberg v. Gorham, 10 
Cal. 120; Veall v. Sanborn, 300 P. 974, 
115 Cal.App. 87; Brandes v. Rucker- 
Fuller Desk Co., 282 P. 1009, 102 Cal. 
App. 221. 

Fla.—Florida R., etc., Co. v. Web- 
ster, 5 So. 714, 25 Fla. 394. 

Ga.—Camp v. Phillips, 42 Ga. 289. 


Tll.—-Thompson v. Duff, 10 N.E. 399, 
Hoy WUT 2 26 stenicaso, Cte. RK. Colliv: 
Bingenheimer, 4 N.H. 840, 116 Ill. 226; 
Missouri Furnace Co. v. Abend, 107 
Ill. 44, 47 Am.Rep. 425; Hames v, 
Rend, 105 Ill. 506; Chicago, ete, R. 
Co. v. Gregory, 58 Ill. 272; Kane vy, 
Torbit, 23 11l.App. 311. 
Ind.—Southern Indiana Gas Co. v. 
Tyner, 97 N.E. 580, 49 Ind.App. 475; 
‘State v. Carey, 55 N.E. 261, 23 Ind. 
App. 378. 


In order to justify the 
court In giving an instruction, predicated on a sup- 
posed state of facts, it is not necessary that the 
court should be satisfied that the hypothetical case 
is fully sustained by the testim fie it is enough 
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Instructions—a. 


to support the 


ie De Camp v. Mississippi, etc., 

. Co., 12 Iowa 348. 

eee —McKnight v. Strasburger 
Bldg. .Co., 150 P. 542, 96 Kan. 118. 


Ky.—Minor v. ‘Gordon, 188 S.W. 
768, 171 Ky. 790 [mod on reh 186 S. 
WW: (480, 270) Raye 60ST auisehy — Vv, 
Schrader, 47 S.W. 611, 104 Ky. 657, 20 
Ky.L. 843. 

Md.—Pillard v. Chesapeake S. S. 
Co. of Baltimore, 92 A. 1040, 124 Md. 
468. 


Mich.—Carrel v. Kalamazoo Cold- 
Storage Co., 70 N.W. 3238, 112 Mich. 
34. 


R.I.—Arava v. Bebe, 139 A. 302, 48 
R.I. 478. 

S.C.—Brucke v. Hubbard, 54 S.E. 
249, 74 S.C. 144; Carter v. Kaufman, 
45 S.E. 1017, 67 S.C. 456. 

88. Christy v. Des Moines City R. 
Co., 102 N.W. 194, 126 Iowa 428. 

Evidence introduced by one party 
see infra § 661. 


89. Waltham Piano Co. v. Lind- 
holm Furniture Co,, 150 N.W. 1040, 
168 Iowa 728. 


NS bdaag wena evidence see infra § 
oO. 


90. Root v. Quincy, O. & K. GC. R. 
Co., 141 S.W. 610, 237 Mo. 640. 


91. Newbury v. Getchell, ete., 
Lumber Co., 69 N.W. 743, 100 Iowa 
441, 62 Am.S.R. 582. 


92. Realty Co. of Virginia v. Bur- 
cum, 106 S.E. 375, 129 Va. 466. 


93. Antone v. Miles, 105 S.W. 39, 
47 Tex.Civ.App. 289; International, 
ete oR. (Con ve all, 52 Sow. 22:7, 13 
Tex. Civ. Appiiilt: 


{a] In Virginia and West Virginia 
(1) it is held that, since the aboli- 
tion of the sceintilla doctrine, an in- 
struction ought not to be given when 
the evidence on which it is based is 
insufficient to sustain a_ verdict. 
Barnes v. Ashworth, 153 S.E. 711, 154 
Va. 218; Upton & Walker v. R. D. 
Holloway & Co., 102 S.E. 54, 126 me: 
65.75 American’ Locomotive Co. 
Whitlock, 63 S.E. 991, 109 Va. 238: 
Chesapeake & O. R. Co. v. I. W. Stock 
& Sons, 51 S.H. 161, 104 Va. 97; Dia- 
dle v. Continental Casualty Co., 63 S: 


BE. 962, 65 W.Va. 170, 22 L.R.A.N.S. 


ier, McDonald Vv. Cole, 
46 W.Va. 186; Bloyd v. Pollock, 27 
W.Va. 75. (2) Whenever there is evi- 
dence before a jury that would sup- 
port a verdict upon a motion to set 
it aside, the court is obliged to in- 


32. S.E. 1033, 
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ed by “any,’’8* or by “some” or “slight” evidence,*? 
even though it be the testimony of one witness 
only,88 and that testimony contradicted,*? or even 
though it consists of congruous parts of testimony: 
of several witnesses, no one witness testifying to 
the fact,®° and even though the preponderance of 
the evidence is against the existence of the facts 
on which the instruction is based.®* 
of cases holds that there must be “appreciable” evi- 
dence in support of an issue of fact to justify the 
giving of an instruction thereon,®? some holding 
that it should be sufficient, either alone, or in con- 
nection with other evidence upon correlative issues, 
to sustain a verdict founded upon it.®% 
jurisdictions where instructions supported by slight 
evidence insufficient to support a verdict are up- 
held,®* it has been held that in order to warrant 
giving an instruction the evidence should be fairly 
sufficient to raise the question involved therein,®® 
of such force that fair-minded men might doubt - 


» Another line 


Even in 


struct, if requested to do so. Shif- 
lett’s ‘Adm’x v. Virginia Ry. & Power 
Co., 116 S.E. 500, 136 Va. 72; Smyth 
Bros. v. Beresford, 104 S.H. 371, 128 
Wale ots (3) If there is evidence 
sufficient to justify the instruction, it 
cannot be pronounced erroneous mere- 
ly because the appellate court thinks 
that the evidence preponderates 
against the situation suggested by 
the instruction. Stuart v. Smith- 
Courtney Co., S.H.S 241,.2923° Vas 
231. (4) A large number ‘of earlier 
cases hold that, where there is evi- 
dence tending to make out the sup- 
posed case, however inadequate in 
the opinion of the court, or to how- 
ever little weight it may be deemed 
entitled, it is best and safest to give 
the instruction if it propound the 
law correctly. Southern R. Co. v. Ol- 
iver, 47 S.E. 862, 102 Va. 710; Rich- 
mond Pass., ete., Co. v. Allen, 43 S.E. 
356, 101 Va. 200; Southern R. Co. v. 
Wilcox, “39 S.Bi 144599" Wal 3914 
Dingee v. Unrue, 35 S.B. 794, 98 Va. 
247; Carpenter v. Virginia- Carolina 
Chemical Co., 35 S.E. 358, 98 Va. tite 
Jones v. Morris, 33 S.E. 37%, ST Vas 
43; Reusens v. Lawson, 31 S.E. 528, 
96 Va. 285; Kimball v. Friend, 27 S. EL 
DONS way aegis ee Washington South- 


ern R..Co. v. Lacey, 26 S.H. 834, 94 


Va. 460; Michie v. Cochran, 25 S.B. 
884, 93 Va. 641; Barly v. Garland, 
13 Gratt. (54 Va.) 1; Farish v. Rei- 


gle, 11 Gratt. (52 Va.) 697, 62° Am‘D: 
666; Hopkins v. Richardson, 9 Gratt. 
(50 Va.) 485; Lyons v. Fairmont Real 
Estate Co., 77 SE. 525, 71 W.Va. 754; 


Snedeker v. Rulong, 71 SB. 180, 69 
W.Va. 223; Carrico v. West Virginia 
Cent.; -etc.,, Ru Co. 19 ISSR 5 ih One 
Va. 86, 24 LRA. 50; MeMechen vy. 
McMechen, 17 W.Va. 683, 41 Am. 
Rep. 682; State v. Betsall, 11 W.Va. 
703. (5) In West Virginia some of 


the later cases hold that evidence in- 
sufficient to sustain a verdict may 
justify the giving of instructions bas- 
ed on it. Orander v. Stafford, 127 S. 
BE. 330, 98 W.Va. 499, 42 INA Bash 780; 
Myers v. Cook, 104 S.E. 598, 87 W.Va. 
265; Barna v. Gleason Coal & Coke 
Co; (98 S.B. 258, 83 W.Va. 21/6. 

94. See cases supra note 87, 

95. Straus v. Minzesheimer, 78 Ill. 
492; Drury v. Barnes, 38 Ill.App. 324, 

[a] Scintilla of evidence in sup- 
port of position put forward by plain- 
tiff for the first time at the end of the 
charge does not entitle plaintiff to an 


additional instruction. Leverich v. 
Danville Collieries Coal Co., 193 Ill. 
App. 627. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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i 


or debate as to whether or not it had been proved.*® 
Instructions should not be given upon statements 
incompetent as evidence,®? unless the adverse party 
aecepts them-as competent and introduces evidence 
in rebuttal;°8 nor upon trifling and indefinite state- 
ments irrelevant to the question at issue,®® or made 
irrelevant by agreement of the parties on a deter- 
nor upon statements, 
the only effect of which is to impeach the credibil- 
A request that the court instruct 
as to details or fragments of evidence is properly 


mining factor in the case;* 
ity of a witness.” 


refused.3 


[§ 661] b. Evidence Introduced by One Party.‘ 
An instruction presenting evidence introduced by 
one of the parties,® or one party’s theory of the 
evidence,® is proper,’ where it does not direct a 
verdict, even though contradicted by the other 


party.°® 


[§ 662] ¢. Circumstantial Evidence. 
that an instruction should conform ‘to the evidence 


{b] Allegations wholly unsupport- 
ed by evidence should not be present- 
ed to the jury. American Ins. Co. v. 
Bailey & Musgrove, 65 S.E. 160, 6 Ga. 
App. 424; Dickeson v. Lzicar, 225 N. 
W. 406, 208 Iowa 275. 

{c] No substantial evidence on 
which to base instructions is ground 
for not giving them. Rushin v. Mas- 
sey, 102 S.E. 456, 25 Ga.App. 82; Mil- 
ler v. Neale, 119 N.W. 94, 137 Wis. 
426, 129 Am.S.R. 1077. 

[d] No evidence of probative val- 
ue in support of an instruction makes 
it erroneous. Swint v. Milner Bank- 
ing Co., 119 S.E. 336, 30 Ga.App. 733; 
Roy v. United Blectric Rys.&Co;; 157 
A. 428. 

96. 
42 Ill.App. 642; 
Madill Produce Co., 
Okl. 67. 

97. See case infra this note. 


[a] Avowal of fact by attorney, 
not sworn as a witness, is not evi- 


Peoria, etc., R. Co. v. Puckett, 
First Nat. Bank v. 
289° P2) 714, 144 


dence, and will not warrant the sub-. 


issue to the jury. 
142 S.W. 


mission of an 
Cantrill v. Sebree’s Adm’x, 
415, 146 Ky. 269. 


98. See infra § 664. 
99. Dickerson v. Johnson, 24 Ark. 
251; Palmer v. Magers, 102 S.E. 100, 


85 W.Va. 415. 

[a] Knowledge of release in other 
suit.—In an action against a street 
railroad company for personal inju- 
ries, testimony of seventeen claims 
by plaintiff's relatives against de- 
fendant and that plaintiff witnessed a 
release in one suit will not justify 
a charge on conspiracy to fabricate 
claims. San Antonio Traction Co. v. 
Cox, (Tex.Civ.App.) 184 S.W. 722. 

1. Gurfein v. Rickard, 103 A. 1002, 
92 Conn. 604. 

2. Pindell v. Rubenstein, 115 pA. 
859, 139 Md. 567. 

3. Harrington v. Boston Elevated 
Ry. Co., 118 N.E. 880, 229 Mass. 421, 
29 A.L.R. 1057; Ayers v. Ratshesky, 
101 N.E. 78, 213 Mass. 589. 

4. Testimony of single witness see 
supra § 660 

5. Hatcher v. Quincy Horse Ry. & 
Carrying Co., 181 Ill.App. 30; Gib- 
son v. Lafferty, 180 Ill.App. 629. 

6. Inland Steel Co. v. Ilko, 103 N. 
Bove) 9% L8dIndiy 723. Darr Vv. Gratiot 
Bldg. Co., (Mo.App.) 198 S.W. 481; 
Planters’ Oil Co. v. Keebler, (Tex. 
Civ.App.) 170 S.W. 120. 

“The evidence above noted was, in 
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does not require that the instruction shall be sup- 
ported by positive testimony always.!° 
cient if the assumed fact may be inferred reasonably 
from the circumstances proved;?? 
circumstances raise only a possibility or conjec- 
ture as evidence of a fact which a party is required 
to prove,1* or where the inference is based on a 
fact which is itself based on a prior inference.'? 
An instruction on the force and effect of cireum- 
stantial evidence is proper where the evidence on 
the issue is circumstantial.14 


It is suffi- 


but not where 


While an instruction 


on circumstantial evidence may not be proper in a 


case where 


The rule 


the main, introduced by appellant, and 
in support of its theory of defense to 
the first paragraph of complaint. If, 
however, a fact in issue is establish- 
ed by competent relevant evidence, it 
matters not which party introduced 
it, or what other purpose he had in 
view in offering it.” Inland Steel 
Co. v. Ilko, supra. 

[a] Facts in one party’s favor.— 
A party has a right to request in- 
structions to the jury based on the 
hypothesis which the evidence in his 
favor tends to establish. Such charg- 
es are not objectionable, although 
based on a partial view of the evi- 
dence, since the opposite party may 
request charges founded on a con- 
trary hypothesis, if there is evidence 
tending to establish it. Griel & Bro. 
v. Marks, Fitzpatrick & Co., 51 Ala. 
566. 


%. See cases supra notes 5, 6. 


8. Hatcher v. Quincy Horse Ry. & 
Carrying. -Co:,, 181) TLl.App., 30: 


9. See infra § 663. 
10. See infra text and notes 11-17. 


11. U.S.—Lehigh Valley R. Co. v. 
Pidcock, 25208) 475) 164°C:C.A. °659. 

Cal.—Azzaro v. O’Connell, (App.) 9 
P.(2d)' 345; Veall v. Sanborn, 300 P. 
974, 115 Cal.App. 87; Kinnear v. Mar- 
tinelli, 258 P. 686, 84 Cal.App. 721. 

Del.—Director General of Rail- 
poode v. Johnston, 114 A. 759, 31 Del. 
97. 

Ga.—Mitchell v. State, 34 S.E. 576, 
110 Ga. 272; Sherman vy. Stephens, 
118 S.E. 567, 30 Ga.App. 509; Sover- 
eign Camp, Woodmen of the World, 
A i oie pai 93 S.E. 105, 20 Ga.App. 

iit ——Cnhicaso, JR @ ere Ps. Re COUN, 
Lewis, 109 Ill. 120; Chicago, ete, R. 
Co. v. Gregory, 58 Ill. 272; Peoria 
Marine, etc., Ins. Co. v. Anapow, 45 
Ill. 86. ‘ 

Mo.—Flournoy v. Andrews, 5 Mo. 
513; Genta v. Ross, 37 S.W.(2d) 969, 
225 Mo.App. 673; Saeger v. Wabash 
R. Co., 110 S.W. 686, 131 Mo.App. 282; 
Stephan v. Metzger, 69 S.W. 625, 95 
Mo.App. 609. 

N.C.—Fa. 2 
Co,; 154. S2H..667, 199 N.C. 379; Wi eR: 
Grace & Co. v. Strickland, 124 S.E. 
$56, 188 N.C. 369, 35 A.L:R..12965 .T. J. 
Carter & Co. v. Town of Leaksville, 
94 S.B. 6, 174 N.C. 561. 


Ohio.—Pecsok vy. Millikin, 173 N.E. 
626, 36 OhioApp. 543. 


Tex.—Missouri, ete., 


R. Cols WW. 


direct proof of the ultimate fact is ad- 
duced,*®> and a request therefor is properly re- 
fused,'® such instruction is proper where an admis- 
sion of a party is merely a circumstance to be con- 
sidered and weighed by the jury in determining 
the existence of the ultimate fact.17 

[§ 663] d. Contradictory Evidence.'§ 
to the jury is properly based on conflicting testi- 
mony,’® or on evidence justifying a finding by the 


A charge 


Baker, (Civ.App.) 68 S.W. 556; Maes 
v. Texas, etc., R. Co., (Civ.-App.)) 23 
SOW. 725. 

12. Mo.—Arkla Lumber & Mfg. Co. 
v. Henry Quellmalz Lumber & Mfg. 
Co., 252 S.W. 961; Willis v. Kansas 
City Terminal Ry. Co., (App.) 199 S. 
Wr it36. 

N.C.—Cawfield v. Asheville St. R. 
Co.7 L68S 5s. 203850011 NC 591) Sibeom: 
v. Madre, 47 N.C. 320. 

Or.—Kopacin  v. 
Pulp & Paper Co., 
291. 

R.I.—Robinson v. Morris & Co., 73 
AL 611 SO) RT 13.25 

W.Va.—McMechen v. McMechen, 17 
W. Va. 683, 41 Am.R. 682. 


13. Merrihew v. Goodsneed, 147 A. 
346, 102 Vt. 206, 66 A.L.R. 1109. 


14. Reitz v. Yellow Cab Co., 248 
Tll.App. 287; Ferber v. Great North- 
ern Ry. Co., 217 N.W. 880, 205 Iowa 
291; “Orris aw Chicaso; Ri -ivé& PeBy- 
Co., 214 S.W. 124, 279 Mo. 1. 

[a] Instruction based on existence 
of circumstantial evidence is not ob- 
jectionable as stating that there was 
no circumstantial evidence in the 
case. Lutton v. Vernon, 23 A. 1020, 
20 ALN5:89;, 62) Conn. 

15. See case infra this note. 

[a] All witnesses eyewitnesses.— 
An instruction on circumstantial evi- 
dence in an accident case is errone- 
ous, where all the witnesSes were eye- 
witnesses. Eimer y. Miller, 255 Ill. 
App. 465. 


16. Moore v. Scott, (Tex.Civ.App.) 
16 S.W.(2d) 1100. 

17. See case infra this note. 

[a] Written admission by insured 
as to connection with fire is not such 
direct evidence as rendered inap- 
plicable an instruction as to circum- 
stantial evidence. Rice v.- Detroit 
Fire & Marine Ins. Co. of Detroit, 
Mich., (Mo.App.) 176 S.W. 1113 [rec- 
ord quashed US TeSaWs 2 34x 

18. Contradictory testimony as 
basis for instruction on credibility of 
Sevag see Supra § 657 text and notes 


19. Fla.—Walker v. Lee, 
881, 51 Fla. 360. 

Ga.—Byrne v. Doughty, 13 Ga. 46. 

Ill.—Schneider v. Neubert, 226 Tl. 
App. 84; Gibson vy. Lafferty, 180 Ill. 
App. 629. 

Iowa.—Lee  v. 
1096, 140 Iowa 16. 


Crown-Columbia 
125 PB. 281, 62° Or. 


40 So. 


Conrad, 117 N.W. 
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jury for or against the existence of a fact in issue,?° 
even though the instruction presents a theory which 
the testimony of the party for whom it is given 
but an instruction is not sufficiently 
supported by testimony which is conclusively refuted 
nor will contradictory testi- 
mony of a witness authorize an instruction upon 
the theory that one of the statements represents 
It is error to refuse a request for an 
instruction supported by evidence on the ground 
that it is contradicted ;?* but requests for instruc- 
tions are properly refused where based on a the- 
ory in conflict with uncontradicted testimony in 
the case,?*> especially where the uncontradicted tes- 
timony is that of the party requesting the instruc- 


excludes ;71 


by physical facts ;?? 


the truth.?5 


tion.?® 


[§ 664] e. Evidence Inadmissible or Improperly 
An instruction omitting consideration 
of a defense where evidence relied on as a defense 


Admitted.?* 


is inadmissible is not erroneous.7§® 
based upon incompetent evidence 


Mo.—Darr v. Gratiot Bldg. Co., 
(App.) 198 S.W. 481. 

Neb.—Atkins v. Gladwish, 44 N.W. 
37, 27 Neb. 841. 

Tex.—Planters’ Oil Co. v. Keebler, 
(Civ.App.) 170 S.W. 120. 

Va.—Chesapeake & O. 
Christian’s Adm’x, 67 S.E. 


Jang ACO. vif 
345,110 Va. 


Mi2oe 
20. McDonald v. New World Life 
Ins. Co., 136 P. 702, 76 Wash. 488. 
21. Rheinboldt v. Fuston, 278 P. 


361, 34 N.M. 146. 


22. Colorado & S. Ry. Co. v. Davis, 
127° P. 249, 23 Colo-App. 41. 
23. Citizens’ Nat. Life Ins. Co. v. 


Ragan, 78 S.E. 683, 13 Ga.App. 29. 
24. Jordan v. Daniels, 27 S.W.(2d) 
1052, 224 Mo.App. 749. 


25. Durham v. Wichita Mill & El- 
evator Co., (Tex.Civ.App.) 202 S.W. 
138. 

26. Ewton v. McCracken, 64 So. 


177, 9 Ala.App. 619. 

27. Excluding evidence improperly 
before jury by instruction see supra 
§ 469 

28. Simpson Advertising Service 
Co. v. Manufacturers’ & Merchants’ 
Ass’n of St. Louis, (Mo.) 51 S.W.(2d) 
1019. 

29. Conn.—St. Martin v. New 
York, N. H. & H. R. Co., 94 A. 279, 89 
Conn. 405, L.R.A.1916D 1035. 


Ga.—Western & A. R. R. v. Peter- 
son, 147 S.E. 513, 168 Ga. 259; Wilkes 
v. Folsom, 115 S.H. 4, 154 Ga. 618; 
Jenkins v. Boone, 85 S.E. 1042, 144 
Ga. 44; American Harrow Co. vy. Dol- 

p vin, 45 S:B. 983, 119 Gar 186. 

Ill.—Dodson v. Loaleen Mut. Ben. 
Ass'n, 247 Jll.App. 283; Ocasek v. 
Chicago City Ry. Co., 225 Ill.App. 350. 

Ind.—Williams v. Atkinson, 52 N. 
BE. 603, 152 Ind. 98. 

Iowa.—Schmidt v. Schumacher, 179 
N.W. 846, 190 Iowa 1; Conger vy. Bean, 
12 N.W. 284, 58 Iowa 321. 

Mich.—Knickerbocker v. Worthing, 
101 N.W. 540, 138 Mich. 224. 

N.J.—O. J. Gude Co., New York, 
v. Newark Sign Co., 101 A. 392, 90 N. 
J.Law 686. 

N.Y.—Finck v. Schaubacher, 69 N, 
Y.S. 977, 34 Mise. 547. 

Ohio.—Beck v. Gage, 21 Ohio Cir. 
Ct.N.S. 160. 


Okl.—St. Louis & S. F. R. Co. v. 
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mitted,?® or upon evidence inadmissible for the 
purpose referred to in the instruction,*® is errone- ~ 
ous, especially where objected to and the objection 
overruled,*+ and properly refused,*? and this, it has 
been held, is so, although the evidence was not ob- 
jected to,23 unless the party not objecting intro- 
duces evidence i in rebuttal;** but where the evidence 
is not clearly incompetent, the fact that it was ad- 
mitted without objection justifies the court in sub- 
mitting it to the jury by instructions.*® 
has a right to instruct on a given question on which 
the parties voluntarily put in evidence in the. 
record,*® or on which one party put in evidence of 
a fact which the other party admitted in his plead- 


The court 


[§ 665] f. Evidence Excluded or Withdrawn. An 


An instruction 
aaa ope ad- 


Hart, 146 P. 436, 45 Okl. 659. 

Tex.—Lipscomb v. Adamson Lum- 
ber Co., (Civ.App.) 217 S.W. 228; Ro- 
tan Grocery Co. v. Martin, (Civ.App.) 
57 S.W. 706. 

Va.—Carlin & Co. v. Fraser, 53 S.E. 
145, 105 Va. 216; Norfolk, ete., R. 
v. Stevens, 34 S.B. 525, 97 Va. 631, 
L.R.A. 367. 

W.Va.—Anderson v. Lewis) 61 S.E. 
160, 64 W.Va, 297. 

Wis.—Coman v. Wunderlich, 
W. 612, 122 Wis. 138. 

30. Laiblin v. San Joaquin Agr. 
Convers 213 P.. 529, 60.Cal-App. 


99 _N. 


31. Barlas v. Catechis, 
129 Okl. 142. 

32. Ford v. Drake, 
Mont. 314. 

33. Brookman v. Rennolds, 98 S.F. 
543, 148 Ga. 721; Weaver v. Hendrick, 
30, Mo. 502. 


34. Cowan v. Bouffleur, 
App. 21. 


263 P. 647, 


127 PRP. 1019; 46 


192 M11. 


35. Keller vy. Yzabal, (Mo.App.) 187 
S.W. 576. 

36. Thomas v. Wyckoff, 174 N.wW. 
26, 187 Iowa 148. 

37. Whitaker v. Bell Oil Co., 167 
S.W. 619, 182 Mo.App. 229. 

38. Ala.—Rarden v. Cunningham, 


34 So. 26, 136 Ala. 263. 


Colo.—Walsh v. Jackson, 81 P. 258, 
33 Colo. 454. 


Tll._—Forest Preserve Dist. of Cook 


County ve Hann, L736 IN. 763,234) De 
599; St. Louis Consol... Coal Co. v: 
Haenni, 35 N.E. 162, 146 Ill. 614. 


Ind.—Dickover v. Owen, 151 N.E. 
349, 84 Ind.App. 463. 


Md.—Morrison vy. Welty, 18 Md. 169. 


Mich.—Union Trust Co. v. Parker, 
232 N.W. 360, 251 Mich. 630; Town. 
ship School Dist. of Wakefield EDEN 
MacRae, 165 N.W. 618, 198 Mich. 693. 


Mo.—Wade v. Winstanley, 230 S.W. 
353, 207 Mo.App. 129. 


Neb.—Miller Rubber Products Co. 
Gi Anderson, 242 N.W. 449, 123 Neb. 
ihe 


N.Y.—Atlantic Communication Co. 
v. Zimmermann, 170 N.Y.S. 275, 182 
App.Div. 862 [withdrawal of appeal 
gr 126 N.H. 899, 227 N.Y. 631]; Foley 
c ie Weak 93 INEYES. 2399 04. "App: 

iv. 


Pa.—Hasson v. Klee, 32 A. 46, 168 


instruction based on evidence that has been exclud-~ 
ed or withdrawn from the consideration of the jury 
is erroneous,’® and properly refused,?® although the 
action of the court in excluding the evidence was 


Paaou0s 

S.D.—Sheffield v. Eveleth, 97 N.W. 
367 LT ASD s4613 

Tenn.—Foster, 
Tenn.Civ.App. 14. 

Wash.—Hanson v. Roesch, 176 P. 
349, 104 Wash. 257; Nye v. Kelly, 52 
P. 528, £9 Wash. °73. 

39. Ala.—Birmingham Ry., Light 
& Power Co. v. Moseley, 51 So. 424, 
164 Ala. 111. 

Ark.—St. Louis, ete, R. Co. v. 
QOzier,;, 110) S.W. 593, -86 Ark. 1797"ug 


ete.) Co. Vv. alien 


L.R.A.N.S. 327; Pleasants v. Scott, 
21 Ark. 370, 76 Am.D. 403. 
Cal.—Liberty Bank v. Ernst, 269 
P. 959, 93 Cal. App. 560: 
Ga.—Whitehead v. Pitts, 56 S.E. 
1004, 127 Ga. 774; Salter v. Doe ex 
dem. Williams, 10 Ga. 186. 
Ind.—Laporte v. Henry, 83 N.E. 
655, 41 Ind.App. 197. 
Md.—Baltimore & Ra Cogan 


Whitacre, 92 A. 1060, 124 Md. 411 [aff 
SUUSICK 88s" 242 UsSS8l69 5 S6aa5 anes 
228]; Citizens’ Mut. Fire Ins. Co., 
of Cecil County v. Conowingo Bridge 
Co3 82 Al 872, 116 Maw 422% 


Mass.—Di Rienzo v. Goldfarb, 153 


N.H. 784, 257 Mass. 272; Hayes. vy. 
Kelley, 116 Mass. 300. 
Mo.—lLally v. Morris, (App.) 26 S. 


yy ate 52; Nafziger v. Mahan, (App.) 
191 S.W. 1080; Lattimore v. Union 
Blectric Light, etc; Co... 10.6) sSaye 
543, 128 Mo.App. 37. ‘ 
Neb.—Pease Piano Co. v. Cameron, 
76 N.W. 1053. 56 Neb. 561; Mefford 
Reece 92 N.W. 148, 3 Neb. (Unoff.) 
Or.——Ritchey v. 
1081, 119 Or. 69. 


Pa.—Stewart v. Pen Argyl 
Bank, 161 A. 327%, 307 Ba. 328: 
oes v. Munson, 238 N.W. 

Tex.—Buchanan v. 
R. Co., (Civ. App:)’ 180\'S:w? 6253 ?Dex= 
as, ete,” Ra Con vee McCoys ddiGSawe 
446, 54 Tex. Civ.App. 278; Internation- 
al, ete., Re Conmave Moynahan, 76 S.W. 
803, 33 Tex.Civ.App. 302. 

Va.—Clark v. Miller, 
148 Va. 83. 

Wash.—Rich v. Ryan, 175 P. 32, 103 
Wash. 474. 


W.Va.—Bluefiela Produce & Com- 
mission Co. v. City of Bluefield, 77 S. 
BH. 277, 71 W.Va. 696: 


Tubanat, 247 P. 


Nat. 


Houston & T. C. 


188 S.E. 556, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erroneous ;*° but an instruction thereon is proper if 
the error in excluding the evidence is corrected and 
the proof itself is sufficient to support it,4* or if the 
instruction relates to a permitted use of evidence 


excluded for another purpose.*? 


to base findings on the evidence does not author- 
ize consideration of excluded evidence, and is not 


40. Atkinson v. Gatcher, 23 Ark, 
101; Peterson v. McManus, 172 N.W. 
460, 187 Iowa 522. 


41. Schmit v. Gillen, 58 N.Y.S. 458, 
41 App.Div. 302. 

42. Haddad v. Public Service Ry. 
Co., 180 A. 444, 3 N.J.Misce. 1030. 

43. St. Louis Consol. Coal Co. v. 
Haenni, 35 N.E. 162, 146 Ill. 614. 


44. In criminal cases see Criminal 
Law § 2319 text and note 97. 


45. U.S.—Williams y. Kozak, 280 
B.9373. 


Ala.—Gulsby v. Louisville & N. R. 
Co., 52 So. 392, 167 Ala. 122; Elba v. 
Bullard, 44 So. 412, 152 Ala. 237. 

Ariz.—Morenci Southern Ry. Co. v. 
Monsour, 185 P. 938, 21 Ariz. 148. 

Ark.—Kimbrough y. Johnson, 32 S. 
W.(2d) 154, 182 Ark. 522; Hodge & 
Downey Const. Co. v. Carson, 140 S. 
W. 708, 100 Ark. 433. 


Ga.—Spraggins v. Brooks, 115 S.E. 
495, 154 Ga. 822; Mitchell v. Mullen, 
164 S.E. 276, 45 Ga.App. 282. 


Idaho.—Smith v. City of Rexburg, 
132 P: 1153, 24 Idaho 176, Ann.Cas: 
1915B 276. 

Ill.—Connolly v. People’s Gaslight 
& Coke Co., 102 N.E. 1057, 260 Ill. 162 
[rev 177 Ill.App. 543]; Atchison, etc., 
R. Co. v. Feehan, 36 N.E. 1036, 149 
Ill. 202; Chicago, ete., R. Co. v. Har- 
wood, 90 Ill. 425; Illinois Cent. R. Co. 
Peoteracin, to Vie  Thomplson |v. 
Andrews, 243 Ill.App. 438; Belcher v. 
John M. Smyth Co., 243 Tll.App. 65; 
Dawson vy. Allen, 191 ITllApp. 399; 
Devine v. Chicago Rys. Co., 189 Ill. 
App. 435; Sass v. Chicago City Ry. 
Co., 182 Ill.App. 364; Freeman v. Lan- 
ark Exch. Bank, 59 Ill.App. 197. 


Ind.—Terre Haute, I. & E.“Traction 
Co. v. Phillips, 132 N.E. 740, 191 Ind. 
345 Chicago, JI. é& Wu. Ry. Co. v..Blan- 
kenship, 154 N.E, 44, 85 Ind.App. 332. 

Iowa.—Stoner v. Hutzell, 237 N.W. 
487, 212 Iowa 1061; Graves v. Chica- 
SOR. alee le. BynICO., 222 NeW. 344; 
207 Iowa 30; Arnold v. Ft. Dodge, 
D! M. & S. R. Co., 173 N.W. 252, 186 
Iowa 538; W. T. Rawleigh Medical Co. 
v. Bane, 165 N.W. 42, 181 Iowa 734; 
Clark v. Hadley, 164 N.W. 757; 181 
Towa 487; Arnd vy. Aylesworth, 111 
N.W. 407, 186 Iowa 297. 


Ky.—Goodyear Tire & Rubber Co. 
v. Altamont Springs Hotel Co., 267 
S.W. 555, 206 Ky. 494; Samuels vy. 
Louisville Ry. Co., 151 S.W. 37, 151 
Ky. 90; Louisville & N. R. Co. v. Hn- 
gleman’s Adm’r, 122 S.W..8338, 135 Ky. 
515, 21 Ann.Cas. 565; Baltimore, etc., 
R. Co. v. Sheridan, 101 S.W. 928, 31 
Ky.L. 109. 

Md.—Anne Arundel County Com’rs 
VeeEOarh= (eo A 16005411 Mad. 144. 

Mass.—Mady v. Holy Trinity -Ro- 
man Catholic Polish Church, 111 N.E. 
413,223 Mass. 23. 

Minn.—Vukos v. Duluth St. Ry. Co., 
217 N.W. 125, 173 Minn. 237; Bur- 
meister v. Giguere, 153 N.W. 134, 130 
Minn. 28. 

Miss.—Clay v. Postal Tel.-Cable 
Co., 11 So. 658, 70 Miss. 406. 

Mo.—Gundelach v. Compagnie Gen- 
erale Transatlantique, 41 S.W.(2d) 1; 
Brendel v. Union Electric Light & 
Power Co., 252 S:W. 635; Felver v. 
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Aaya see MASS th) eis 


TRIAL 


dence.** 


An instruction 


Central Electric Ry. Co., 115 S.W. 
980, 216 Mo. 195; Barnard State Bank 
v. Lankford, 11 S.W.(2d) 1084, 223 
Mo.App. 519; Patterson v. Rosen- 
wald, 6 S.W.(2d) 664, 222 Mo.App. 
973; State ex rel. People’s Bank of 
Sumner v. Melton, 251 S.W. 447, 213 
Mo.App. 662. 


Neb.—Andersen vy. Omaha & C. B. 
Sta, RywCos 218 NAW. 135, > 26 Neb: 
487; Koehn v. City’ of Hastings, 206 
N.W. 19, 114 Neb. 106. 


N.Y.—Day v. Jageson, 3 Silv.App. 
96, 25 N.E. 238; Black v. Brooklyn 
City R. Co., 1 Silv.App. 580, 15 N.FB. 
389; Lee v. Troy Citizens’ Gas-Light 
Cosn98s NY. 11535 Moody. v. OSseood, 
54 N.Y. 488 [aff 60 Barb. 644]; Ams- 
bry v. Hinds, 48 N.Y. 57 [aff 46 Barb. 
622]; McCormick v. Merritt, 250 N. 
YS. 443, 232 App.Div. 619; Thayer v. 
Schley, 121 N.Y.S. 1064, 137 App.Div. 
166; Robinson v. Metropolitan St. R. 
Co., 92 N.Y.S. 1010, 103 App.Div. 243; 
Panama R. Co. v. Charlier, 7 N.Y.S. 
528, 4 Silv.Sup. 439; Flynn v. New 
York EIR. Co., 50:-N.Y-Super: (375; 
Fitzpatrick v. Woodruff, 47 N.Y.Su- 
per. 436; McCormick v. McCaffray, 
55 N.Y.S. 574, 25 Misc. 786; Carring- 
ton v. Holbrook, Cabot & Rollins, 157 
N. Y¥iS. 9457. 

N.C.—Hoggard v. Brown, 135 S.E. 
331, 192 N.C. 494; Horton v. Seaboard 
Air Line R. Co., 58 S.E. 993, 145 N.C. 
132; Ellison v.. Rix, 85 N.C. 77; Cobb 
v. Fogalman, 23 N.C. 440. 

Ohio.—Pennsylvania Co. y. 
128) Ni EB. 142;, 101 sOniost. 19,6; 
cinnati Traction Co. v. Jamison, 
OhioCir.Ct. 336. 

Okl.—Chicago, R. I. & P. Ry. Co. 
Vv. Holland, ) 245» Bs 16005117 VOkIs 530: 
Sovereign Camp, W. O. W., v. Stick- 
elman, 239 P. 251, 111 Okl. 105. 

Or.—Wilson vy. Investment Co., 156 
Pr2 so Ms0eOn, Zoos Be es v. Taber, 
622. 

Pa.—Bond v. Pennsylvania R. Co., 
73 A. 931, 224 Pa. 460: 


R.I.—Di Sandro v. Providence Gas 
Cor, LO2RAS GL 40) B.is 55 
S.D.—Iverson vy. Look, 
33:2, 132) SDs 3247 
Tex.—Lyles v. 
293 (Siw. 295% 


Hart, 
Cin- 
32 


143 N.W. 


Meyer, (Civ.App.) 
Terrell v. Houston & 
ie ICRC eOse COL ADD) aL SOr Says 
Bi.b3 Corrigan, Lee & Halpin v. 
Heubler, (Civ.App.) 167 S.W. 159; St. 
Louis Southwestern Ry. Co. v. Moore, 
(Civ.App.) 161 S.W. 878; Gibson v. 
Str Lows 1S.) By (Sate y Comnceiv= 
App.) 135 S.W. 1121; Seal v. Holcomb, 


107 S.w. 916, 48° Tex.Civ: App. (330: 
Blackwell v. Speer, (Civ.App.) 98 
S.W. 903. 


Vt.—Redding v. Redding, 38 A. 230, 


69 Vt. 500. 


Va.—Bowles v. May, 166 S.E. 550; 
Director General of Railroads’ v. 
Pence’s Adm's, 16'S 7H 851, 135° Wa: 
329; Southern Ry. Co. v. Mason, 89 
S.E. 225, 119 Va. 256. 


46. Ala.—Houston v. Town of 
Waverly, 142 So. 80; Powell v. West, 
94 So. 475, 208’ Ala. 388; Birmingham 
Ry., Light & Power Co. v. Hinton, 48 
So. 546, 158 Ala. 470; Birmingham, E. 
& B. R. Co. v. Feast, 68 So. 294, 192 
Ala. 410; S. E. Webb & Co. v. Riley, 
80 So. 144, 16 Ala.App. 570 [cert den 
80 So. 482, 202 Ala. 400]. 
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objectionable on that ground.*? 


[§ 666] g. Facts as to Which There Is No Evi- 
An instruction which assumes the exist- 
ence of certain facts, or of evidence tending to prove 
them, when in fact there is no such evidence, is 
erroneous and should not be given,*®> and a request 
therefor is properly refused.*® 


Instructing a jury 


Ark.—Sun Oil Co. v. Hedge, 293 S. 
Wa 9, £13 Ark. 729. "Sturdivant ava 
Ka-Dene Medicine Co., 275 S.W. 921, 
169 Ark. 535; Magnolia Petroleum Co. 
v. Freudenberg, 271 S.W. 15, 168 Arky 
606; Gregory v. Missouri Pac. R. Co., 
270 S.W. 621, 168 Ark. 469; La Grand 
v. Arkansas Oak Flooring Co., 245 
S.W. 38, 155 Ark. 585; Murray Trans- 
fer Co. v. Jones, 225 S.W. 232, 146 Ark. 
153; Western Union Telegraph Co. v. 
Wilson, 133 S.W. 845, 97 Ark. 198. 


Cal.—Davis v. Cline, 195 P. 42, 184 
Cal. 548; Craig v. Boyes, (App.) 11 
P.(2d) 678; Eaton v. Southern Pac. 
Co., 134 P. 801, 22 Cal.App. 461. 


Colo.—Fort v. Brighton Ditch Co., 
246 P. 786, 79 Colo. 462; Schildt v. 
Board of Com’rs of Montrose County, 
122 PB. 910, 52 Colo. 509; Finding v. 
Gitzen, 131 P. 1042, 24 Colo.App. 38. 


Conn.—Burbee v. McFarland, 157 A. 
538, 114 Conn. 56; Bischoff vy. Cheney, 
92 A. 660, 89 Conn. 1. 


Ga.—Fleming v. Patterson, 153 S.E. 
37, 170 Ga. 495; Brannan v. MceWil- 
liams, 91 S.E. 772, 146 Ga. 528; Wil- 
son v. Brock, 68 S.B. 497, 134 Ga. 782; 
Fireman’s Fund Ins. Co. v. Hardin, 
162 S.E. 841, 44 Ga.App. 849; Borders 
v. Gay, 65 S.E. 788, 6 Ga.App. 734. 


Ill.—Rowan vv. Bartonville Bus 
Line, 242 Ill.App. 451; Moore v. Win- 
gerter, 196 Ill.App. 187; Hopple v. 
i. I. Du Pont de Nemours Powder 
Co., 194 Ill.App. 156; Musical Leader 
Pub. Co. v. White, 184 Tll.App. 453; 
Buchholz v. Feustel, 179 Ill.App. 396; 
Gibbons v. Aurora, EB. & C. R. Co., 177 
TlLApp. 572 [aff 104 N.E. 1063, 263 
Til. 266]. 

‘Ind.—Terre Haute, Indianapolis & 
Hastern Traction Co. v. Ferrell, 
(App.) 164 N.E. 307; Ross v. Lam- ° 
berti 13st" NIE. 18hS 79 inal Apps 1305 
Morgan v. Winship, 126 N.E. 37, 72 
Ind.App. 473. : 

Iowa.—Shields v. Holtorf, 201 N.W. 
3, 199 Iowa 37; Reynolds v. Smith, 
27 N.W. 192, 148 Iowa 264. 


Kan.—Western Union Telegraph 
Co. v. Brower, 105 P. 497, 81 Kan. 109. 


Ky.—American Ry. Pxpress Co. v. 
MeGee, 282 S.w..2980, | 203) icy) asies 
Vanceburg Telephone Co. v. Bevis, 
146 S.W. 420, 148 Ky. 285;' Miller v. 
Louisville Ry. Co., 146 S.W. 26, 148 
Ky. 126. 


Md.—Gray v. Frazier, 148 A. 457, 
158 Md. 189; Maryland Ice Cream 
ce v. Woodburn, 105 A. 269, 133 Md. 


Mass.—Goldstein v. Slutsky, 150 N. 
E. 326, 254 Mass. 501; Donnelly v. 
Harris, 107 N.E. 435, 219 Mass. 466. 

Mich.—Bilakos v. Kelley, 166 N.W. 
892, 200 Mich. 125. 

Mo.—State ex 
Daues, 284 S.W. 


6 
1 


rel. Goessling v 
463, 314 Mo. 282 
[quashing record (App.) 270 S.W. 
390]; Hoff v. Wabash Ry. Co., 254 S. 
W. 874 [cert den 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522]; Scott v. Parkview 
Realty & Improvement Co., 164 S.W. 
532, 255 Mo. 76; Bauer v. Fahr, (App.) 
282 S.W. 150; Fletcher v. Kansas 
City Rys. Co., (App.) 221 S.W. 1070; 
General Blectric Co. v. Commercial 
Electrical Supply Co., (App.) 191 S.W. 
1106; Brown v. City of St. Joseph, 
171 S.W. 935, 184 Mo.App. 667; Houts 
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to disregard a fact of which there is no evidence,** 
or a failure to charge on a fact of which there is 
no evidence,** is not ground for objection. 


Instructions assuming facts where there is' no 
supporting evidence held erroneous. 
an instruction assuming the existence of certain 
facts, or of evidence tending to prove them, when 


ve Dunham, 142 S.W. 806, 162 Mo.App. 
dike 


Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 


Neb.—Zimman v. Miller Hotel Co., 
146 N.W. 1030, $95 Neb. 809. 

N.H.—Fourth Nat. Bank v. Man- 
chester Real Estate & Mfg. Co., 93 A. 
COL wie NE. 481° 

N.J.—Merklinger v. Lambert, 72 A. 
119, 76 N.J.Law 806. 

N.Y¥.—Mitchell v. T. A. Gillespie 
Co,, 137 IN.Y.S. 550, 152, App.Div. 536. 

N.C.—Rosenmann v. Belk-Williams 
COnme ou Soba ye cee Lot IN Cie 4903's 
Wilkins-Ricks & Co. v. McPhail, 86 
S: 8. 502, 169 N-C. 558. 


Ohio.—Paul. A. Sorg Paper Co. v. 
Hayes, 182 N.E: 886, 43 Ohio App. 140; 
Liberty Highway Co. v. Mastin, 170 
N.E. 604, 34 Ohio App. 183. 

Okl.—McDonald v. Cobb, 153 P. 138, 
52 Okl. 581. 


Tex.—Texas Electric Ry. Co. v. 
Crump, (Civ.App.) 212 S.W. 827; Gor- 
don v. Texas & Pacific Mercantile & 
Mfg. Co., (Civ.Agp.) 190 S.W. 748 (er- 
ror refused); North Texas Gas Co. 
v. Meador, (Civ.App.) 182 S.W. 708; 
Galveston, H. & S. A. Ry. Co. v. Har- 
Lis CCAVEAD Ds) Lickese Wie LL L2 OCA St. 
Louis Southwestern Ry. Co. of Texas 
Vv. MeNatt, .(Civ.App.)' 166 S.W. 89: 
Benton v. Kuykendall, (Civ.App.) 160 
S.W. 438; Swearingen v. Bray, (Civ. 
App.) 157 S.W. 953; Marshall & E. T. 
Ry. Co. v. Blackburn, (Civ.App.) 155 
S.W. 625. 


Va.—Eastern Coal & Export Corpo- 
ration v. Norfolk & W. Ry. Co., 113 S. 
TNS O 1, os Vids, O20. 


47. Burlie v. Stephens, 193 P. 684, 
113 Wash. 182. 


48. See supra § 657 text and note 5. 
49. See supra text and note 45. 


50. U.S.—Northwestern Theatrical 
Ass’n v. Hannigan, 218 F. 359, 134 C. 
ORIN aes 


Ark.—Ayer & Lord Tie Co. vy. Young, 
117 S.W. 1080, 90 Ark. 104. 


11l.—Carstens Packing Co. v. Sterne 
& Son Co., 121 N.B.. 737, 286 111. 355 
[rev 210 Ill.App. 26]. . 

Ky.—Johnson v. Tackitt, 191 S.W. 
117, 173 Ky. 406; Hartford Mill Co. v. 
Hartford Tobacco Warehouse Co., 121 
S.W. 477. 

Mo.—Turner v. Spitcaufsky, (App.) 
45 S.W.(2d) 126; J. T. Fargason & 
Co. v. Coleman, (App.) 272 S.W. 1003; 
City of Monett v. Gilloiz, 266 S.W. 758, 
217 Mo.App. 418; Law Reporting Co. 
v. Laredo Blectric & Ry. Co., (App.) 
255 S.W. 918. 

Okl1.—Roth v. Roach, 242 P. 201, 115 
Ok1-51993 

Tex.—Lott v. Farmers’ State Bank 
of Clarendon, (Civ.App.) 254 S.W. 
1024; Young v. Sorenson & Hooper, 
(Civ.App.) 154 S.W. 676; Dewitt v. 
Bowers, (Civ.App.) 138 S.W. 1147. 


51. Ark.—Allen v. Nothern, 180 S. 
W.°465, 121 Ark. 150; C. B. Hnsign & 
Co.v. Coffelt, 177 Siw. 735, 119. Ark. 
1; Joppa Mattress Co. v. Arkansas 
Valley Cotton Oil Co., 142 S.W. 831, 
101 Ark. 548. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The rule that 


Ga.—White Crown Fruit Jar Co. v. 
J. M. Cox Co., 91 S.E. 245, 19 Ga.App. 
195. 

Ill.—Taylor v...Craig, 205 Ill App. 
233; Staver Carriage Co. v. American 
& British Mfg. Co., 188 Ill.App. 634. 

Ind.-—lHmerson-Brantingham Im- 
plement Co. v. Tooley, 141 N.E. 890, 81 
Ind.App. 460; McCaskey Register Co. 
v. Curfman, 90 N.E. 3238, 45 Ind.App. 
29.7. 

Iowa.—Farmers’ & Merchants’ State 
Bank v. Shaffer, 147 N.W. 851 [rev 
154 N.W. 485, 172 Iowa 173]. 

Ky.—Moore v. Shannon, 126 S.W. 
136, 137 Ky. 604. 

Mass.—Mark vy. _ Stuart-Howland 
Co., 115 N.E. 42, 226 Mass. 35, 2 A.L.R. 
678. 

Mich.—Swift & Co. v. McMullen, 
134 N.W. 1109, 169 Mich. 1. 

Mo.—Yontz v. McVean, 217 S.W. 
1000, 202 Mo.App. 377; W. L. Green 
Commission Co. v. Raulie, (App.) 200 
S.W. 436; Crumley v. Western Tie & 
Timber Co., 129 S.W. 46, 144 Mo.App. 
528. 

N.Y.—J. Aron & Co. v. Sills, 199 N. 
Y.S. 436, 205 App. Div. 358;- West /v. 
Beardsley, 174 N.Y.S. 294, 186 App. 
Div. 501. 

S.D.—Fullerton Lumber Co. v. Hos- 
ford, 176 N.W. 1017, 42 S.D. 642. 

Tex.—Lewis v. Farmers’ & Me- 
chanics’ Nat. Bank of Ft. Worth, (Civ. 
App.) 204 S.W. 888; Latham Co. v. 
Snell, (Civ.App.) 176 S.W. 917. 

Va.—Lynch v. Highfield, 131 S.E. 
810, 146 Va. 488; Rosenbaum Hard- 
ware Co. v. Paxton Lumber Co., 97 S. 
BE. 784, 124 Wa. 346. 

Wash.—Spokane Valley State Bank 
v. Murphy, 274 P. 702, 150 Wash. 
640; Hatchard v. Raymond Veneer 
Co., 221 P,. 307, 127 Wash. -443. 


52. Becker v. Donalson, 67 S.E. 92, 
133 Ga. 864; Newmyer v. Williams, 
(Mo.App.) 245 S.W. 56. 


538. Guzik v. Tomezak, 197 Ill.App. 
484; Hunter v. Schuchart, (Mo.App.) 
267 S.W. 411; Brewington v. Lough- 
ran; 112 US. EZ oils INGO. OOS) meas 
A.L.R. 1543; Williams v. Gardner, 
(Tex.Civ.App.) 215 S.W. 981. 


54. Ark.—W. A. Smith & Bro. v. 
Spinnenweber & Peters, 170 S.W. 84, 
114 Ark. 384. 

Ga.-—Probasco v. Shaw, 87 S.E. 466, 
144 Ga. 416; Bank of Lavonia v. 
Bush, 79 S.E. 459,-140 Ga. 594. 

Ill.— Morris vy. Thurman, 263 Ill. 
App. 78; Wayne v. Wagner, 190 Ill. 
App. 1; Lennartz v. Popp’s Estate, 175 
Ill.App. 539. 

Iowa.—City Nat. Bank of Auburn, 
Ind. v. Mason, 165 N.W. 1038, 181 Iowa 
824; Steele v. Ingraham, 155 N.W. 
294, 175 Iowa 658. 

Mery pW a GPG v. Gryzmish, 179 N.E. 

Be 

Miss.—Bank of Newton v. Simmons, 
49 So. 616, 96 Miss. 17. k 


Neb.—Norton v. Bankers’ Fire Ins. 


Co. of Lincoln, 2138 N.W. 515, 115 
Neb. 490. 
Pa,.—Brown v. Marmaduke, 93 A. 


1021, 248 Pa. 252. 
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in fact there is no such evidence is erroneous,*® 
has been applied in actions on contracts generally,°° 
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133 N.W. 716]. 


8. Strother v. McFarland, 148 S. 
W. 988, 166 Mo.App. 364; Davis v. Da- 
vis, (Nev.) 13> P20) 1109. 


9. Ariz.i—Atchison, T. & S. FEF. Rys 
Co. v. Gutierrez, 249 P: 66, 30° Ariza 
491. 

Ga.—Georgia & F. Ry. v. Thigpen, 
80 S.E. 626, 141 Ga. 90;/ City of At- 
lanta v. Feeney, 155 S.E. 370, 42 Ga. 
App. 135. 

Ill.—Theisen v. Nogard, 183 I11.App. 
158; Lyman v. Chicago City Ry. Co., 
176 Ill.App. 27; Peoria & P. Terminal 
Ry. v. Hoerr, 120 Ill-App. 65; Chicago 
& A. Ry. Co. v. Martin, 120 Ill. App. 
254; Springfield Consol. Ry. Co. v. 
Farrant, 121 Ill.App. 416. 


Armuth, 103 N.E. 738, 180 Ind. 673. 


Iowa.—Herring Motor Co. v. My- 
erly, 222 N.W. 1, 207 Iowa 990. 


Ky.—Louisville & N. R. Co. v. John- 
son, 282 S.W. 1087, 214 Ky. 189; Sam- 
uels v. Davis, 214 S.W. 904, 185 Ky. 
177; Keiner v. Collins, 171 S.W. 399, 
161 Ky. 696. 


Mich.—Pearll vy. Bay City, 
W. 938, 174 Mich. 643. 


Mo.—Busch & Latta Paint Co. v. 
Woermann Const. Co., 276 S.W. 614, 
310 Mo. 419; Daniels v. St. Louis, 
ete., (Re Co:, 180) (SI We599); ) antenna 
Wells, (App.) 34 S.W.(2d) 980; Brown 
v. John M. Darr & Sons Planing Mill 
Co., (App.) 217 S.W. 332; Moses v. 
Klusmeyer, 186 S.W. 958, 194 Mo. 
App. 634; Dalton v. St. Louis Smelt- 
ing & Refining Co., 174 S.W. 468, 188 
Mo.App. 529; Parris v. Crutcher, 173 
S.W. 1080, 189 Mo.App. 150; McMan- 
ama v. United Rys. Co. of St. Louis, 
158 S.W. 442, 175 Mo.App. 43; Luck- 
ey v. Kansas City, 155 S.W. 873, 169 
Mo.App. 666; McClarin vy. Grenzfeld- 
er, 126 S.W. 817, 147 Mo.App. 4783 
Reynolds v. United Rys. Co., 121 S.W. 
10938, 142 Mo.App. 708; Prendeville v. 
St. Louis Transit Co., 107 S.W. 458, 
128 Mo.App. 596. 


N.Y.—Hass v. Joline, 
486. 


_N.C.—Worley v. Laurel River Log- 
ging Co., 73 S.E. 107%; 157 Nice 490: 


Okl.—Shawnee Gas & Electric Co. 
Vv. Hunt, 122 P."673; 382OR1. 368. 


Or.—Askay v. Maloney, 166 P. 29, 
SSAOR 38. 


Pa.—Raskus v. Allegheny Valley 


140 N: 


125 N.Y.S. 


St. Ry. Col 153" AR INs 802 iran ae 
Mack v. Pittsburgh Rys. Cows A 
618, 247 Pa. 598. 


R.I.—Champlin v. Pawcatuck Val- 
ley St. Ry. Co., 82 A’ 481, 33 Rul 57am 

$ cL 2aiiiam v. Southern Ry. Co., 
93 S.E. 865, 108 S.C. 1965. 


Tex.—Houston Bb. & W. TT: Ry. Co 

Mathews, (Commn.App.) 12 S.W. 
2a) 163 [rev (Civ.App.) 1 S.W.(2d) 
(54]; St. Louis Southwestern Ry. Co. 
of Texas y. Martin, (Civ-App.) 161 
S.W. 405; Ft. Worth & D.C. RY Coe 
v. Wininger, (Civ.App.) 159 S.W. 881. 

Utah.—White v. Shipley, 160 P. 
441, 48 Utah 496. 


Vt.—Ryder v. Vermont Last Block 
Cos. 99 Aw P88 Oy Vets A158: 


Va.—Rigesby v. Tritton, 129 S.E. 
493, 143 Va. 908, 45 A.L.R. 280 [mo- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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amount,'® and proof!! thereof; 


tion den 133 S.E. 580, 45 A.L.R. 280]. 


Wash.—HEstes yv. Babcock, 205 P. 
12, 119 Wash. 270; Bennett v. Oregon- 
Washington R. & Navigation Co., 145 
P. 62, 83 Wash. 64; Lynch v. North- 
on Pac. Ry. Co., 120 P. 882, 67 Wash. 

W.Va.—Maller v. United Fuel Gas 
Co., 106 S.E. 419, 88 W.Va. 82. 

10. Colo.—Western Light & Pow- 
er Co. v. Poor, 194 P. 613, 69 Colo. 380. 


Iowa.—Wilkinson vy. Queal Lumber 
Co., 212 N.W. 682, 203 Iowa 476. 


Ky. 
tion v. Phillips, 34 S.W.(2d) 722, 236 
Ky. 823; Big Sandy & K. R. Ry. Co. v. 


Blair, 6 S.W.(2d) 4538, 224 Ky. 367. 
Mich.—Fitzgerald v. Detroit United 
Ry., 172 N.W. 608, 206 Mich. 273. 
Miss.—Tate v. Mitchell, 95 So. 673, 
131 Miss. 765; Oppenheimer v. Tel- 
hiard, 85 So. 134, 123 Miss. 111. 
Mo.—Colby v. Thompson, (App.) 
207 S.W. 73. 
Okl.—City of Pawhuska v. Crutch- 
field, 8 P.(2d) 685, 155 Okl. 222. 


Or.—Morgan v. Johns, 165 P. 369, 
84 Or. 557. 

11. Haberman vy. Kuhs, (Mo.App.) 
270 S.W. 399; Pavlika v. Giglio, 137 
ASS 2Z8555 N.J.Misce. 590; Nashville, C. 
oe pt) L.jRy.% Vv. Anderson, 185 S.W. 
677, 134 Tenn. 666, L.R.A.1918C 1115; 
Greer v. Arrington, 79). SE. «720, 72 
W.Va. 693; Pennington vy. Gillaspie, 
66 S.B. 1009, 66 W.Va. 643; Carpenter 
v. Hyman, 66 S.E. 1078, 67 W.Va. 4, 
20 Ann.Cas. whe 


12. Chicago, Alwind Suu Olona nia 
Blunt, 206 F. 426° Coy CORA oO Ue 


13. Lass v. Kansas City Rys. Co., 
{Mo.App.) 233 S.W. 70 (falsus in uno). 


14. D.C.—Metropolitan R. Co. v. 
Martin, 15 App.D.C. 552. 

Iowa.—Selensky v. Chicago Great 
Western R. Co., 94 N.W. 272, 120 Iowa 
113. 

Mich.—Lonis v. Lake Shore, etc., 
R. Co., 69 N.W. 642, 111 Mich. 458. 

N.Y. 

St. 232. 

N.C.—Taylor v. Security Life, etc., 
Co,, 59 S.E., 139, 145 N-C..383, 15 L.R. 
A.N.S. 583, 13 Ann.Cas. 248. 

_ Tenn.—Williams v. Kirkman, 3 Lea 
510. 

Wis.—Kelley v. Schupp, 
725, 60 Wis. 76. 

15. In re Moore’s Estate, 182 P. 
285, 180 Cal. 570; Fernald v. Kaiser & 
Co., 186 N.Y.S. 645. 

16. See supra text and note 46. 

17. Ala.—Tutwiler v. Burns, 49 So. 
455, 160 Ala. 386. 

Ark.-—Dodwell v. Mound City Saw- 
mill Co., 119 S.W. 262, 90 Ark. 287. 

Mass.—Greenburg v. Stoehrer & 
-Pratt Dodgem Corporation, 145 N.E. 


824, 250 Mass. 410; Murphy v. Hugh 
Nawn Contracting Co., 111 N.E. 890, 


18 N.W. 


223 Mass. 404; Chandler v. Prince, 
109 N.B. 374, 221 Mass. 495; McDon- 
ough v. Almy,.105 N.E. 1012, 218 


Mass. 409, Ann.Cas.1915D 855; Chub- 
buck v. Hayward, 105 N.H. 144, 217 
Mass. 134. 

Tex.—Tyler Box & Lumber Mfg. 


and in actions gen- 
erally where questions are involved relating to the 
credibility’? and impeachment!*® of witnesses, and 
the weight of evidence,'* and presumptions arising 
from failure to testify or produce evidence.!® 


Requests for instructions assuming facts where 
there is no supporting evidence held properly re- 
fused. The rule that requests for instructions as- 
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lands,'® leases,” 


Co. v. City Nat. Bank of Paris, (Civ. 
App.) 185 S.W. 352. 


Va.—Lambert v. Jenkins, 71 S.E. 
718, 112 Va. 376, Ann.€as.19138B 778. 


. Carpenter, Frazier 


& Co., 69 S.E. 794, 68 W.Va. 223. 
Wis.—Smith v. Goldberg, 121 N. 
W. 173, 139 Wis. 423. 


18. U.S.—Arkansas Short Leaf 
Lumber Co. v. Hemler, 281 F. 914. 

Ala.— Johnson v. Carden, 65 So. 813, 
187 Ala. 142. 

Ark.—C. E. Ferguson Sawmill Co. 
v. Rhynes, 191 S.W. 920, 127 Ark. 617; 
American Standard Jewelry Co. v. R. 
J. Hill & Son, 117 S.W. 781, 90 Ark. 78. 


Tll.— Santa Rosa-Vallejo Tanning 


Co. v. Charles Kronauer & Co., 228 
Ill.App. 236. 
Me.—Feingold v. Supovitz, 104 A. 


695117 Me. 371: 


Mada.—Robinson vy. Barteldes Seed 
Go., 115 A. 757, 139 Md. 486. 


Mich.—Pittsburgh Coal Co. v. 
thy, 123 N.W. 47, 158 Mich. 530. 

Mo.—Jones Store Co. v. Kelly, 36 
S.W.(2d) 681, 225 Mo.App. 833; Lac- 
quement v. Bellamy, (App.) 253 S.W. 
1073; Landers v. St. Joseph Hay & 
Feed Co., (App.) 208 S.W..473; Shep- 
ard v. Duncan, (App.) 208 S.W. 127. 


N.J.—Wales Adding Mach. Co. v. 
Huver, 121 A. 621, 98 N.J.Law 910. 


Ohio.—Brenard Mfg. Co. v. Beeckel, 
156 N.E. 217, 24 OhioApp. 282. 


R.I.—Whitaker v. R. C. N. Mfg. Co., 
134 A. 11. 


Tex.—Orand v. Whitmore, (Civ. 
App.) 185 S.W. 347 (error refused); 
James v. Doss, (Civ.App.) 184 S.W. 
623; Marks v. Jones, (Civ.App.) 154 
S.W. 618. 

19. Beavers v. Baker, 124 S.W. 450, 


58 Tex.Civ.App. 35; Bickford v. Uthe, 
236 P. 276, 134 Wash. 636. 


Nor- 


20. Co-operative Stores Co. v. 
Marianna Hotel Co., (Ark.) 193 S.W. 
529; McReynolds v. W. FEF. Roberts 


Co., 52 App.D.C. 48, 281 F. 286; Shatz 
Realty Co. v. King, 10 S.W.(2d) 456, 
225 Ky. 846, 60 A.L.R. 1374; Ashland 
Auto Sales Co. v. Stock, 290 S.W. 487, 
217 Ky. 594; Lancaster vy. Grant, 152 
Sowa 25, Wot Ky, 8465: 

21. Ala.—Slaughter v. Green, 
So. 358, 205 Ala. 250. 


Ill.— Morris v. Thurman, 
App. 78; Bank of Commerce & Sav- 
ings v. Elkins, 214 Ill.App. 417. 

Md.—Weant v. Southern Trust & 
Deposit Co., 77 A. 289, 112 Md. 463. 


Mass.—-Borges v. O’Leary, 147 N. 
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Hy 347, 252) Mass. 1135) Brown -v. 
Bishop, 114 N.E. 316, 225 Mass. 276. 


N.M.—Security Trust & Savings 
Ses v. Ravel, 173 P. 545, 24 N.M. 
221. 

Or.—Bank of California Nat. Ass’n 
v. Portland Hide & Wool Co., 282 P. 
99 L131) Ori 123. 


22. Atlas Life Ins. Co. of Tulsa, 
Okl. v. Bolling, (Ark.) 53 S.W.(2d) 1; 
Tillery v. Royal Benefit Society, 80 
S.E. 1068, 165 N.C. 262; Loyal Union 
Circle v. Rose, 245 P. 624, 117 Ol. 25; 
Mutual Life Ins. Co. of New York y. 
Brown, 119 S.H. 142, 1387 Va, 278. 
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suming existence of facts or evidence when thero 
is no evidence are properly refused!® has been ap- 


plied in actions on contracts,!7 
0 


sales of goods?® or 
tes,?1 i ineluding life,?* 
notes,”! insurance, including life, 


Bccident, 23 burelary,?* and fire;?° actions for com- 
pensation by attorneys,”° 
and employees generally ;*° 
banks,®° common earriers of goods*! or passen- 


brokers,?7 arehitects,?* 
actions by or against 


23. Caldwell v. Iowa State Travel- 
ing Men’s Ass’n, 136 N.W. 678, 156 
Towa 327. 

24. Hayward v. Employers’ Lia- 
bility Assur. Corporation, Limited, of 
London, England, 257 S.W. 10838, 214 
Mo.App. 101. 


25. Ill.—Davis v. Home Ins. Co., 
233 Ill.App. 566. 


Md.—German Union Fire Ins. Co. 
of Baltimore v. Cohen, 78 A. 911, 114 
Md. 180. 

Mass.—Doherty v. Phoenix Ins. Co., 
112 N.E. 940, 224 Mass. 310. 


Mo.—Gold Issue, Min. & Mill. Co. 
v. Pennsylvania Fire Ins. Co. of Phil- 
adelphia, 184 S.W. 999, 267 Mo. 524 
[afl 37°S.Cte 344% 243 U.S. 198) 61d: 
610]. 

Tex.—Fire Ass’n of Philadelphia v. 
Thompson, (Civ. App:)) ‘220° S.W.« 795. 
[dism f w j]; National Ben Frank- 
lin Fire Ins. Co. v. Thompson, (Civ. 
App.) 220 S.W. 796 [dism f w Jj]. 


26. Pollak v. Winter, 72 So. 386, 
OA A ae vio: 

27. Colo.—Hodgin & Sharman vy. 
Ralmrery lal ev ovioje 2 COLO oman 

Nae eb a v. Noser, 188 Ill.App. 
302. 

Iowa.—J. N. Dunlop & Co. v. An- 
derson, 133 N.W. 910, 153 Iowa 488. 

Md.—Herbert v. Davis, 115 A. 808, 
139 Md. 522; Coppage v. Howard, 103 


‘A. 439, 1382 Md. 2338. 


Mass.—Blanchard y. Liberty Trust 
GCo., 125 UNE. 180,, 23:48 Massa 1/28) 


Tex.—Witcher v. Adams, (Civ.App.) 
191 S.W. (399; Black v. Wilson, (Civ. 
App.) 187 S.W. 493 [dism f w j]; Mc- 
Kinney v. Thedford, (Civ.App.) 166 


S.W. 443. 

28. Pratt v. Van Rensselaer, 209 
N.W. 807, 235 Mich. 688. 

29. D.C.—McCurley v. National 


Savings & Trust Co., 258 F. 154. 


Ky.—Stewart ADDY, Goods Co. v. 
Hutchison, 198 S.W. 17, 177 Ky. 157, 


L.R.A.1918C 704. 
Mass.—Ridenour v. H. C. Dexter 
Chair Co., 95 N.E. 409, 209 Mass. 70. 


Mo.—Wandling v. Broaddus, 10 S. 
W.(2d) 651. 

N.J.—Wilkinson v. Orange Moun- 
tain Land Co., 137 A. 591, 103 N.J. 
Law 683. 

Va.—Guntner v. 
239, 143 Va. 36. 


30. Backe v. Curtis, 165 N.W. 488, 
1389 Minn. 64. 


31. Ala.—Atlantic Coast Line R. 
Co. v. Dahlberg Brokerage Co., 54 So. 


Hughes, 129 S.B. 


‘168, 170 Ala. 617. 


Ark.—Coyne Bros. v. 
Wi. 3795 W8t tArk. 435. 

Mass.—New York Cent. 
Freedman, 133 N.E: 101, 
200. 


Mich.—Fraam v. Grand Rapids & T. 
Ry. Co., 126 N.W. 851, 161 Mich. 556 
29 L.R.A.N.S. 834, 21 Ann.Cas. 96. 

Mo.—MeFall v. St. Louis & S. BF, 
R. Go. sCApp) 2185 SW. 1157. 

Tex.—Rio Grande & E. P. Ry. Co. v. 
J. H. Russell & Son, (Civ.App.) 212 S. 
W. 530; Panhandle & S. F. Ry. Co. 


Leslie, 199 S. 
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gers,?? telegraph®* and electric power®* companies; 
actions to enforce mortgage®® or other liens;°° ac- 
tions to recover damages for injuries by railroads 
to passengers,** employees,?* invitees,?® trespass- 
ers,*° and at railroad crossings to drivers of teams,*1 


automobilists,4” and pedestrians,** 


v. Crawford, (Civ.-App.) 198 S.W. 1079; 
Missouri, K. & T. Ry. Co. of Texas 
v. Dunn, (Civ.App.) 157 S.W. 434; 
Texas & P:. Ry. Co. v. Tomlinson, 
(Civ.App.) 157 S.W. 278; Missouri, 
K. & T. Ry. Co. of Texas v. Linton, 
(Civ.App.) 141 S.W. 129; Kemendo 
v. Fruit Dispatch Co., 131 S.W. 73, 61 
Mex. Civ.Apps 6a; Missouri, KK. “dT. 
Ry. Co. of Texas v. Pettit, 117 S.W. 
894, 54 Tex.Civ.App. 358. : 


3a. bacoma Ryn Power. Coy v. 
Erpelding, 202 F. 187, 120 C.C.A. 401; 
Tennessee River Nay. Co. v. Wood- 
ward, 88 So. 364, 18 Ala.App. 34. 


33. Postal Telegraph Cable Co. v. 
Elermines tom e221 1 22/6, 186% CiCcA. 
636; Western Union Telegraph Co. 
v. Robbins, 56 So. 879, 3 Ala.App. 234; 
Kivett v. Western Union Telegraph 
Co., 72 S.E. 388, 156 N.C. 296; South- 
western Telegraph & Telephone Co. 
v. Coffey, (Tex.Civ.App.) 163 S.W. 112; 
Western Union Telegraph Co. v. Wil- 
son, (Tex.Civ.App.) 152 S.w. 1169 
[aff 194 S.W. 385]; Western Union 
Telegraph Co. v. Conder, (Tex.Civ. 
App.) 138 S.W. 447. 


34. Ala.—Birmingham Hlectrie Co. 
v. Kirkland, 118 So. 640, 218 Ala. 429. 

Ark.—Ft. Smith Light & Traction 
Co. v. Bailey, 241 S.W. 42, 153 Ark. 
574. 

Cal.—Silva v. Northern California 
Power Co., 162 P. 412, 32 Cal.App. 
139; 

Mo.—kKuether v. Kansas City Light 
& Power Co., 276 S.W. 105, 220 Mo. 
App. 452. 

Tex.—Snyder Ice, Light & Power 
Co. v. Bowron, (Civ.App.) 156 S.W. 


550. 

Go. Boyd!y. Busch; 147 A. 718) 158 
Md. 1. 

36. White River Land & Timber 


Co. v. Brooks, 194 S.W. 20, 128 Ark. 
280; Guerber Engineering Co.  v. 
Stafford, 114 A. 747, 96 N.J.Law 280. 

37. Ala.—Louisville & N. R. Co. v. 
Boggs, 74 So. 337, 199 Ala. 225; South- 
ern Ry. Co. v. Harrington, 52 So. 57, 
166 Ala.« 630; 139 Am:S.R. 59. 

£al.—Valenti v. Sierra Ry. Co., 111 
P. 95, 158 Cal.» 412. 


Mo.—Taylor v. Missouri Pac. R. 
Co., 279° S:W. 115, “311 Mo. 604. 
N.J.—Delaney v. Erie -R. Co., 119 


A. 924, 98 N.J.Law 558 [aff 117 A. 395, 
97 N.J.Law 434]. 


N.C.—Norman vy. East Carolina Ry. 
COmaS Ee O45, LOL YIN: C, rec0, VAnnt 
Cas 1914 917. 

Tex.—Houston H. & W. T. Ry. Co. 
v. Lynch, (Civ.App.) 208 S.W. 714; 
Gulf, C. & S. F. Ry. Co. v. Greén, (Civ. 
App.) 141 S.W. 341. 


eg. Ala.—Adams v. Crim, 58 So. 
442,.177 Ala. 279; Tennessee Coal} 
Tronics bya eo. ve. Cottrell, 55 So. 790, 
172 Ala. 538; Birmingham Southern 
RCo. ve Guest, 77{So0. 241, 16 Ala: 
App. 252. 

Cal.—Dawson v. Pacific Electric 
Ryn Oonr bLOmes Oop ie Oahe6s. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Gossett, 87 N.E. 723, 172 Ind. 
525. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
GConuve Nolan, 170) Sow. 650, 161 Ky: 
205. 


For later cases, developments and changes in the law see Annotati 
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for injuries by 


Mo.—Foster v. Davis, 252 S.W. 433; 
Cross-v. ‘Chicago (Be SwvOyk. 2Co., 
(App.) 186 S.W. 1130. ; 

Mont.—Cornell v. Great Northern 
Ry. Co., 187 P. 902, 57 Mont. 177. 


N.J.—Reed vy. Director General of 
Railroads, 113 A. 146, 95 N.J.Law 525. 


S.C.—Williams v. Seaboard Air Line 
Ry., 90 S.E. 27, 105 S.C. 468; Keels v. 
Atlantic Coast Line R. Co., 78 S.E. 168, 
94 S.C. 462. 

Tex.—Schaff v. Ridlehuber, (Civ. 
App.) 261 S.W. 523 [cert den 45 8.Ct. 
194, 266 U.S. 629, 69 L.Ed. 477]; Kan- 
sas City, M. & O. Ry. Co. v. Swift, 
(Civ.App.) 204 S.W. 135; Pecos & N. 
T. Ry. Co. v. Welshimer, (Civ.App.) 
170 S.W. 268; Chicago, R. I. & G. Ry. 
Co. v. De Bord, (Civ.App.) 146 S.W. 
667 [rev 192 S.W. 767]; Pecos & N. 
TR. Co. v. Coffman, 121 ‘S.w. 218, 56 
Tex.Civ.App. 472;. Atchison, T. & S. 
FEF. Ry. Co. v. Sowers, (Civ.App.) 99 
S.W. 190’[aff 29 S.Ct. 397, 213 U.S. 55, 
53 L.Ed. 695]. ; 

Wis.—Hackett v. Wisconsin Cent. 
Ry. Co., 124 N.W. 1018, 141 Wis. 464. 

39. Rick v. New York, C. & St. L. 
ReACOy 81 N65 0,-282 "Bas Does Texas 
Electric Ry. v. Hooks, (Tex.Civ.App.) 
211 S.W. 654 [dism.f w j]. 

40. 


Dutcher v. Wabash R. Co., 145 
S.W. 63, 241 Mo. 137; Norfolk & W. 
Ry. Co. vs Henderson,’ 111 .S.E. -277, 
132 Va. 297. 


41. Gray v. Chicago, R. I. & P. Ry. 
Co., 139 N.W. 934, 160 Iowa 1. 

42. Salisbury v. Quincy, O. & K. 
CG. R. .Co., (Mo.App.)+268 S.W. 896. 


43. Alabama Great Southern R. 
Co. v. Smith, 59 So. 464, 178 Ala. 613; 
Wolfe v. Chicago Great Western Ry. 
Co., 147 N.W. 901, 166 Iowa 506; 
Chesapeake & O. Ry. Co. v. Honaker, 
226 S.W. 394, 190 Ky. 125; Rollinson 
ee Lusk, 217 S.W. 328, 203 Mo.App. 

44. Birmingham Ry., Light & Pow- 
er Co, v. Gonzalez, 61 So. 80, 183 Ala. 
273, Ann.Cas.1916A 543; Topping v. 
Eastern Massachusetts St. Ry. Co., 
147 N.I. 882, 252 Mass. 270; Fowlkes 
v. Fleming, 17 .S.W.(2d) 511, 322 Mo. 
718; Westervelt v. St. Louis Transit 
Co., 121 S.W. 114, 222 Mo. 325; McDer- 
mott v. United Rys. Co. of St. Louis, 
(Mo.App.) 236 S.W. 1080. 


45. De Soto v. Pacific Electric Ry. 
Co., 193 P. 270, 49 Cal.App. 285; Con- 
solidated Coach Corporation vy. Saun- 
ders, 17 S.W.(2d) 233, 229 Ky. 284; 
Milner’s Adm’r v. Evansville Ry. Co., 
221 S.W. 207, 188 Ky. 14. 


46. Brisch v. Chicago City Ry. Co., 
176 Ill.App. 341; Williams v. Kansas 
City Elevated Ry. Co., 131 S.W. 115, 
149 Mo.App. 489. 


47. Washington Ry. & Electrie Co, 
v. Upperman, 47 App.D.C. 219; Rose- 
mann y. United Rys. Co. of St. Louis, 
194 S.W. 1088, 197 Mo.App. 337. 

48. Mann’s Ex’r vy. Leyman Motor 
Co., 28 S.W.(2d) 956, 234 Ky. 639. 

49. Johnson y. Smith, 173 Nw. 
675, 143 Minn. 350: i OM! 

50. Staten Auto Co. v. Hogg, (Tex. 
Ciy.App.) 160 S.W. 982. ‘ 

51. Kilcoyne v. Metz, (Mo.App.) 
258 S.W. 4; Albright v. Joplin Oil 
Co., 229 S.W. 829, 206 Mo.App. 412; 
Coates v. Marion County, 189 P. 903, 


re 
street railway cars or autobuses to passengers,** 
automobilists,*® drivers of teams,*® and pedestri-— 
ans,‘? for injuries by automobiles to motorists,** 
guests,*® drivers of teams,°° and pedestrians,°? for 
injuries by employers generally to their employees,°* 
or by municipalities to travelers on their high- 


96 Or. 334; 
P. 12, 121 Wash. 157, 29 A.L.R. 460. 

52. U.S.—Central Iron & Coal Co. 
v. Massey, 268 F. 300. 


Ala.—Tennessee Coal, Iron & R. Co. 
v. King, 50 So. 75, 161 Ala. 345. 


Ark.—Texas Pipe Line Co. v. John- 
son, 275 S.W. 329, 169 Ark. 235; 
Southern Anthracite Coal Mining Co. 
v. Smith, 215 S.W. 719, 140 Ark. 269; 
Yellow Rose Mining Co. -v. Strait, 202 
SiW. 691, 133 Ark. 206; York Lum- 
ber Co. v. Dexter, 169 S.W. 315, 114 
Ark. 573; Nashville Lumber Co. v. 
Thornton, 142 S.W. 152, 101 Ark. 283. 


Cal.—Reynolds v. E. Clemens Horst 
Go.,, 170 P>41082, 35" Cal-App, 17 1ae 

Ga.—Atkinson v. Martin, 81 S.E. 
799, 14 Ga.App. 588. 

Ill.—Arkley v. Niblack, 112 N.E. 67, 
272, Tl, 356. [rev 193 Til App;s. 63615 
Schaffner v. C. F. Massey Co., 110 N. 
EK. 381, 270 Ill. 207 [aff 139). TCApps 
391]; Brennen vy. Chicago & Carter- 
ville Coal Co., 89 N.B. 756, 241 Til. 
610; Graham v. Mattoon City Ry. Co., 
84 N.E. 1070, 234 Ill. 483, 14 Ann.Cas. 
853 {aff 138 Ill.App. 70]. 

Ind.—Vandalia R. Co. v. Stringer, 
106 N.E. 865, 107 N.H. 673, £82 Ind. 
676 [error dism 37 S.Ct. 113, 242 U.S. | 
614, 61 L.Ed. 528]. 


Iowa.—Garvey v. Boody-Holland & © 


New, 155. N.W. 1027, 176 Iowa 273. 


Ky.—Carter Coal Co. v. Lay, 206 S. 
W. 769, 182 Ky. 540; Stearns Coal & 
Lumber Co. v. Williams, 186 S.W. 
931, 171 Ky. 46; Olive Hill Fire Brick 
Co. v. Ash, 142 S.W. 4038, 146 Ky. 253. 

Mass.—McManus v. Thing, 88 N.E, 
442, 202 Mass. 11. 


Mo.—Hild v. St. Louis Car Co. 
(App.) 259 S.W. 838; Teter v. Central 
Coal & Coke Co., 213 S.W. 135, 201 Mo. 
App. 538; Bollmeyer v. Eagle Mill & 
Elevator Co., (App.) 206 S.W. 917; 
Gingery v. Phelps Stone & Supply Co., 
(App.) 208 S.W. 400; Miniea v. St. 
Louis Cooperage Co., 157 S.W. 1006, 
175 Mo.App. 91; Overby v. Mears Min- 
ing Co., 128 S.W. 818, 144 Mo.App. 
363; Grant v. Tomlinson, 119 S.W. 
1079, 138 Mo.App. 222. 


Okl.—Okmulgee Window Glass Co. 
Vv. “Bright? 183° BP. 7898)) S652°3Okli bse 
Great Western Coal & Coke Co. v. 
Cunningham, 143 P. 26, 43 Okl. 417. 


Or.—Voshall v. Northern Pacifie 
Terminal Co., 240'P. 891, 116 Or. 237% 
Gunnell vy. Van Emon Elevator Co., 
L159 P.. 971, 81 Or. 408) ( Nordine: 
Lovegren Lumber Co., 156 P. 587, 
80 Or. 140; Nutt v. Isemsee, 119 P. 
722, 60 Or. 395. 


Pa.—Levin v. Clad & Sons, 90 A. 
570, 244 Pa, 194. 


Tex.—Lancaster vy. Sexton, (Civ. 
App.) 247 S.W. 574 [cert den 44 S.Ct. 
33, 263 U.S. 702, 68 L.Ed. 514]; San 
Antonio Portland Cement Co.  v. 
Gschwender, (Civ.App.) 207 S.W. 967 
[error refused]; San Antonio Brew- 
ing Ass’n v. Gerlach, (Civ.App.) 185 
S.W. 316 [error refused]; 
Breck Const. Co. v. Kelley, (Civ.App.) 
168 S.W. 985; Armour & Co, v. Mor- 
gan, (Civ.App.) 151 S.W. 861 [rev 194 
S.W. 942]; Hreeman v. Starr, (Civ: 
App.) 138 S.W. 1150; Rice & Lyon y. 
Lewis, 125 S.W. 961, 59 Tex.Civ.App. 
273; Galveston. H. & S. A. Ry. Co. v. 
Sanchez, 122 S.W. 44, 57 Tex.Civ.App. 


ons, Same title and section number, 
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Selden- - 
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ways ;°3 


prosecution,®® trespass,°° 


tions between husband and 


87; Producers’ Oil Co. v. Barnes, (Civ. 
App.) 120 S.W. 1023 [aff 131 S.W. 531, 
103 Tex. 515]. 

os. Co., 


109 S.E. 779, 89 W.Va. 564 


53. Ga.—Mosteller v. city of Rome, 
80 S.E. 655, 141 Ga. 140. 
Mo.—Pulsifer v. City of Albany, 
(App.) 47 S.W.(2d) 233. 
Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 


Neb.—Bethel v. Pawnee County, 145 
N-W. 3638, 95 Neb. 203. 


N.H.—Richmond v. Town of Bethle- 
hem, 104 A. 773, 79 N.H. 78. 


Va.—City of Charlottesville v. 
Jones, 97 S.E. 316, 123 Va. 682. 


54 <Ala.—E., I. Du Pont de Ne- 


mourgs Powder Co. v. Hyde, 77 So. 
Too, 201 Ala. 207. 
Ark.—Edmondson y. Akin, 254 S. 


W. 493, 160 Ark. 280. 
Tll.—Busick v. Illinois Cent. R. Co., 
201 Ill.App. 63. 
Minn.—Patterson v. Blatti, 
Weil, 233. Minne 23, <L.R: 
896, Ann.Cas.1918D 63. 
Okl.—Leforce v. Cooper, 208 P. 795, 
87 Okl. 9. 


55. Stephenson v. Stephenson, 105 
So. 867, 213 Ala. 545. 


56. Lowe v. Brown, 235 P. 395, 
114 Or. 426; Galveston Tribune v. 
Johnson, (Tex. Civ.App.) 141 S.W. 
302; Viss v. Calligan, 158 P. 1012, 91 
Wash. 673. 

57. Daly v. Lininger, 288 P. 633, 
87 Colo. 401; Reynolds y. Smith, 127 
N.W. 192, 148 Iowa 264; McClees v. 
Cohen, 148 A. 124, 158 Md. 60; Gam- 
radt v. Du Bois, 230 N.W. 774, 180 
. Minn. 273; Lorenz v. Lerche, 196 N. 
W. 564, 157 Minn. 437. 


58. Fowlkes v. Lewis, 65 So. 724, 
10 Ala.App. 543; McNeal v. Millar, 
220 S.W. 62, 143 Ark. 253; Griffin v, 
Dearborn, 96 N.E. 681, 210 Mass. 308. 


59. Cheek v. Odom, 100 So. 782, 20 
Ala.App. 31; Mosback v. Smith Bros. 
Sheep Co., 210 P. 910, 65 Mont. 42; 
Knickerbocker Ice Co. v. Pennsyl- 
vania R:.Co., 97 A. 1051, 253 Pa. 54; 
Pay v. Bigelow, 96 A. 417, 90 Vt. 

60. Street v. Shadix, 73 So. 73, 197 
Ala.’ 446. 

61. Pitznogle v. Western Maryland 
Payee On Sie eae 9 Lien ll San NEG. Oo) 4,6 
L.R.A.N.S. 319; Gulf & Interstate Ry. 
Co. of Texas v. Stephenson, (Tex.Civ. 
App.) 212 S.W. 215. . 

62. Ark.—Missouri Pac. R. Co. v. 
Parker, 266 S.W. 959, 167 Ark. 42; 
Louisville, N. O. & T. R. Co. v. Jack- 
son, 184 S.W. 450, 123 Ark. 1. 

Ky.—City of Louisville v. Kramer's 
Adm’x, 151 S.W. 379, 151 Ky. 117 [rev 
152 S.W. 544, 151 Ky. 577]. 

Md.—Town of Salisbury v. Camden 
Sewer Co., 118 A. 662, 141 Md. 254. 


Mo.—Bruecker v. City of St. Louis, 


157 N. 
A.1916B 


actions for assault,54 alienation of affee- 
tions,°® libel and slander,®® malpractice, °7 malicious 
ejectment,°° 
tion of,°! or damages to,®? land or other property ;*° 
actions involving particular issues connected with 
the contest of a will,** alteration,®® or validity of 
a deed,®*® title to goods*? or land,*® homestead,*® 
authority of agents,’° powers and liabilities of part- 
ners,’+ fraud,‘? payment’? or release,’4 transac- 
wife,75 
amount,*” and proof of damages;** and in actions 
generally where questions are involved relating to 
the impeachment of witnesses,*® and the weight of 


TRIAL 


evidence.®°® 


condemna- 


erroneous, 


held erroneous. 
elements,?° 


246 S.W. 889; Witler v. City of St. 
Louis, 220 S.W. 875, 281 Mo, 457. 

Okl.—Mid-Co Gasoline Co. v. Back, 
217 P. 1041, 95 Okl. 29. 

a hace v. Providence Gas Co., 
90 A, 

Tex. ee Antonio & A. P. Ry. Co. 
vy. Carpenter, (Civ.App.) 13 S.W.(2d) 
929; Galveston, H. & S. A. Ry. Co. v. 
Vogt, (Civ. App.) 181 S.W. 841. 

Wis.—Bagnall v. City of Milwaukee, 
146 N.W. 791, 156 Wis. 642. 

63. U.S.—Northern Pac, Ry. Co. v. 
Mentzer, 214 F. 10, 130 C.C.A. 404. 

Ala.— Cohn & Goldberg Lumber Co. 
v. Robbins, 48 So. 853, 159 Ala. 289. 

Ill.—Nixon v. City of Chicago, 212 
Tll.App. 365; Hartzell v. Alton, G. & 

St. L. Traction Co., 183 Ill.App. 641 
[aff 104 N.E. 1080, 263 Ill. 205). 

Ind.—Indiana Pipe Line 
a a aa 143 N.E. 596, 


Corsa 
195 Ind. 


Tex.—City of Brownsville v. Crix- 
ell, (Civ.App.) 275 S.W. 430; Mis- 
souri, K. & T. Ry. Co. of Texas v. Mc- 
Call, (Civ-App.) 143 S.W. 188. 


64. Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; Brewer v. Brewer, 
159 S.W. 540, 154 Ky. 662; Cereghino 
v. Glannone, 142 N.E. 153, 247 Mass. 
319; Lowry v. Columbia Cemetery 
Ass’n, (Mo.) 189 S.W. 1162. 


65. Snider v. Robinett, 88 S.E. 599, 
78 W.Va. 88. 


66. Daniel v. Wade, 83 So. 99, 203 
Ala; 3653. Smith’ v.. Smith; 85 .S 3h. 
1084, 143 Ga. 8387. 


67. Walls v. Jackson, 94 So. 250, 
18 Ala ‘App. 674. 

68. Houston Oil Co. v. Kimball, 
122 SW. 533, 124 S.W. 85, 103 Tex. 
94; Padgett v. Hines, (Tex.Civ.App.) 
224 S.W. 558 [dism f w j]; Hedrick 
v. Kilgore, 121 S.W. 892, 57 'Tex.Civ. 
App. 47. 

69.> Ran v. City Nat. Bank ‘of 
Decatur, (Tex.Civ.App.) 272 S.W. 510. 

70. Georgia Ry. & Power Co. v. 
Head, 116 S.E. 620, 155 Ga. 337; Brady 
v. Richey & Casey, (Tex.Civ.App.) 
202 S.W. 170 [dism fw jill. 

71. Harris v. Welch, 104 S.-H. 277, 
87 W.Va. 154 

72. iain & Co. v.' Eason, 
88 So. 339, 18 Ala.App. 13. 

Cal.—Robertson vy. Ballou, 
523, 29 Cal.App. 711. 

Ga.—Harrison v. Peacock, 101 S.E. 
117, 149 Ga. 515. 

Mo.—Moody v. Cowherd, (App.) 199 
S.W. 586. 

Pa.—Littieri v. Freda, 8 
Paes 

Utah.—Smith v. Gilbert, 164 P. 1026, 
49 Utah 510. 

73. Eddins v. Galloway Coal Co., 
SESOn bd ig 2 0b a Alas 3645" sPorters ye 
Watkins, 71 So. 687, 196 Ala. 333. 

74. Jackson Hill Coal & Coke Co. 


ib Gaiies 
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[§ 667] h. Facts Shown Not To Exist. 
struction which assumes the existence of facts which 
the evidence shows do not exist,8! or which the evi- 
dence strongly tends to show do not exist,®? are 
and the refusal thereof proper.** 
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An in- 


Instructions assuming facts shown not to exist 
The rule that an instruction which 
assumes the existence of facts which the evidence 
shows do not exist.is erroneous’? has been applied 
in actions on contracts generally,®® sales of goods,** 
notes,®? fire insurance ;*§ 


actions to recover dam- 


v. Bales, 108 N.E. 962, 183 Ind. 276; 
Mengel Box Co. v. Hall, 157 S.W. 723, 
154 Ky. 384. 

75. Bank of Waynesboro v. Wal- 
ters, 70 S.E. 244, 1385 Ga. 643; Ander- 
son v. Cavanaugh & Bearden, 85 S.E. 
606, 16 Ga.App. 446. 

76. Richardson v. Sioux City, 154 
N.W. 430, 172 Iowa 260, Ann.Cas. 
1918A 618; Chesapeake & O. Ry. Co. v. 
Carnahan, 86 S.E. 863, 118 Va. 46 [aff 
36 S.Ct. 594, 241 U.S. 241, 60 L.Ed. 
SOs Matthews v. Town’ of Sigel, 
139 N.W. 721,152) Wis. 123, 


77. Manchester Sawmills Co. v. A. 
L. Arundel Co., 73 So. 24,197 Ala. 505; 
Wheeler v. Sanitary Dist. of Chicago, 
110 N.E. 605, 270 Ill. 461; Johnson v. 
Springfield Traction Co., 161 SW. 
1198, 176 Mo.App. 174; Wells v. Clark 
é eas Lumber Co., 235 P.'2838, 114 

ps : 


78. Purdy v. Waterloo, C. FE. & N. 
Ry. Co., 154 N.W. 881, 172 Iowa 676; 
Baker v. First Nat. Bank,.113 So. 205, 
147 Miss. 530. 


79. Eletcher v. Kansas City Rys. 
Co., (Mo.App.) 221 S.W. 1070. 


80. Birmingham Ry., Light & Pow- 
er Co. v. Wiggins, 54 So. 189, 170 Ala. 
540; Beckles v. Boston Elevated Ry. 
Coz, 101 ONE. 145, 994" (Malsk aes 
Garazewski v. Wurm, 169 N.W. 871, 
204 Mieh. 227. 


81. Ill.—Peters v. 
Ill. App. 417. 


Iowa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228 


Mich.—Leslie v. Smith, 32 Mich. 64. 


Miss.—Grantham v. Gulf & §S. I. R. 
Co., 103 So. 131, 138 Miss. 360; Bow- 
man v. Roberts, 58 Miss. 126. 

Mo.—Mayhew v. Travelers’ Protesa- 
tive Ass’n of America, (App.) 52 S.W. 
(2d) 29; Wise v. Wabash R. Co., 115 
S.W. 452, 135 Mo.App. 230. 

Ohio.—Cleveland, ete., R. Co, v. Si- 
vey, 27 Ohio Cir. Ct. 248, 


Tex.—Texas Land, etc., Co. v. Wat- 
son, 22 S.W. 873, 3 Tex.Civ.App. 233. 


82. Powell v. Hannibal, etc., R. Co., 
35 Mo. 457. 


83. Drainage Dist. No. 7 v. Haver- 
stick, (Ark.) 53 S.W.(2d) 589; Chi- 
cago & BK. I. Ry. Co. v. Hendrix, 87 N. 
BE. 663, 43 Ind.App. 411; Forbes v. 
Wyatt, 129 S.E. 491, 143 Va. 802. 


84. See supra text and note 81. 


85. Morgan v. Morgan, 166 S.W. 
602, 158 Ky. 830. 


86. Ellard v. Smith, 88 S.E. 932, 
145 Ga. 262; MclIlvrid v. Murphy, 196 
Ill.App. 515; Zenor v. Smith, 130 N. 
W. 382, 150 Iowa 424. 


87. Wood v. Traders’ Securities 
Co., 130 So. 398, 221 Ala. 629; Birch 
Tree State Bank v. Dowler, 145 S.W. 
843, 163 Mo.App. 65. 


88. Dixie Fire Ins. Co. v. Wallace, 
156 S.W. 140, 1538 Ky. 677, Ann.Cas. 
LIL Cy 4092 
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ages for injuries by railroads to passengers,8® em- 
ployees,®® and at railroad crossings to pedestri- 
ans,®! for injuries by street railway cars to pas- 
sengers,®? for injuries by employers generally to 
their employees;°* actions for damages to land; 
actions involving particular issues connected with 
the contest of a will,?® powers and liabilities of 
partners,°® elements,®? amount,’?* and proof of dam- 
ages;°® and in actions generally where questions 
are involved relating to the weight of evidence. 


Request for instruction assuming facts shown 
not to exist held properly refused. The rule that 
a request for an instruction assuming facts which 
the evidence shows do not exist is properly re- 
fused? has been applied in actions on contracts 
generally,’ sales of goods,* notes,®> imsurance, in- 
cluding accident® and fire;’ actions for compen- 
sation by broker;* actions to recover damages for 
injuries by railroads to employees,® and at railroad 
crossings to automobilists!®? and pedestrians,’ for 
injuries by street railway cars to passengers,'? for 
injuries by employers generally to their em- 
ployees;'? actions for ejectment;!* actions involy- 
ing particular issues as payment;'® and in actions 
generally where questions are involved relating to 
the eredibility'® and impeachment of witnesses.1* 


[§ 668] i. Sufficiency as Question for Court or 
Jury. Whether there is any evidence in the case 
to which a requested instruction applies is a ques- 
tion for the court,'® and, where allegations of the 


89. HEasley — v. Alabama Great 
Southern Ry. Co., 50 So. 491, 96 Miss. aL Shea vn 


SO eRa g 


90. Woods v. Chicago, B. 
217 [rev 


Co., 137 N.E. 806, 306 M11. 
222 Ill.App. 134]. 


91. Ruenzi v. Payne, 231 S.W. 294, | 70 L.Hd. 1140]. 


TRIAL 


123 S.E. mae 96 W.Va. 82. 
Thornhill, 
396. App.) 12 ‘Sw. (2d) 625. 20. 
Von Crome v. Travelers’ Ins. Co. 
of Hartford, -('Comn:, 
Feert den 46 S.Ct. 482, 271 U.S. 665, | 998. 


a i 
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petition may be said to be supported inferentially 
by the evidence, the giving of an instruction there- 
on is diseretionary with the court;!® but an in- 
struction cannot be given and its consideration 
by the jury made to depend on whether the jury 
find that there is or is not any evidence in the 
case to support it,?° or on their finding a fact to 
exist when no evidence has been produced from 
which it may legally be inferred. Where there 
is evidence to which an instruction may be applied, 
its sufficiency to establish the facts on which its 
applicability depends,?? ineluding credibility of wit- 
nesses and weight to be given their testimony,?* is 
exclusively a jury question, and it has been held 
that a request for an instruction is properly grant- 
ed as against the objection that it states a fact 
not supported by the testimony where the court 
conditions its application to such fact on the jury’s 
finding that it exists.2+ Instructions assuming the 
existence of facts without restricting the jury to 
the evidence before them are erroneous,”” and a 
request for an instruction which assumes as proved 
a fact as to which there is little, if any, appreciable 
evidence,?*® or which is based on assertions that 
the undisputed evidence established certain facts 
when such is not the truth,’ is properly refused.*§ 


[§ 669] 6. Applying Law to Facts.2° The charge 
should give the jury sufficient guidance to enable 
them correctly to dispose of the case and should 
refer to facts sufficiently to make clear the ap- 


erts v. U. S. Trust Co., 125 N 
234 Mass. 224. 

Parkinson vy. Kortum, 127 N. 
W. 208, 148 Iowa 217; Rowan v. Hull, 
47 S.BE. 92, 55 W.Va. 335, 104 Am.S.R. 


-E. 185, , 
Glex: Cine 


1 62d) 315.0 
21. Bonner v. Grand Trunk West- 


208 Mo.App. 113. 7. Davis v. Home Ins. Co., 233 Ill. | erm Ry. Co., 158 N.W. 3, 191 Mich. 
92. Lerch vy. Hershey Transit Co., | APP. 566. 313. : 
92 A. 693, 246 Pa. 473. 8. Shafer v. Berg Embroidery 22. Conn.—Morris v. Platt, 32 


93. Wisconsin & Arkansas Lumber 
Co. v. McCloud, 270 S.W. 599, 168 Ark. | 162 A. 
352; Nelson Creek Coal Co. v. Brans- 9. 
ford, 225 S.W. 1070, 189 Ky. 741. ning, 

94. Brindle v. Farrar Lumber Co., 504. 
142 S.E. 868, 166 Ga. 220. 


95. Wright v. Upson, 135 N.E. 209, 
S03 11; 120° 

96. Tabler v. Evans, 212 N.W. 161, 

202 Iowa 1386. Se kee Pe 

97, Georgia, BL & Ae Ry.) Conv. aod Parker v. 
Blish Milling Co., 82 S.B. 784, 15 Ga. | ©? 
App: 142° [aff 26 S:Ct. 541, 241 U.S. 13. 
190, 60 L.Ed. 948]; Ruwisch vy. Knoe- |} Thornton, 
bel, 233 Ill.App. 526. 

98. Looney v. Parker, 
570, 210 Lowa 85. 

99. Union Indemnity Co, v. State, 
Lev Son204) 221 Alani: | Merrill: 14, 
Dockery, 86 So. 709, 124 Miss. 41. Ala. 570. 

1. Dixon v. Russell, 145 N.W. 761, 15. 
156 Wis. 161. 144 Ark. 199. 


2. See supra text and note 83. 16. 


8. Southern Real Estate & Finan- 
cial Co. v. Bankers’ Surety Co., 207 17. 
S.W. 506, 276 Mo. 183; Southern Real 


Co., 143 N.Y.S, 


230 N.W. | 76 So. 


Tll.App. 411. 


Works, 156 A. 283, 9 N.J.Misc. 993 [aff 
895, 109 N.J.Law 546]. 

San Antonio, ete., R. Co. v. Man- 
50 Saver, 


10. Curtis v. Hudson Valley Ry. 
383, 158 App.Div. 373 | 536. 
Laff 107 NB. 91075, 21:3. 

11. Southern Ry. Co. v. Shipp, 53 
327. Va.—Wells v. Washington, 6 Munf. 
Metropolitan St. Ry. 
, 126 S.W. 759, 140 Mo.App. 703. 


American Locomotive Co. v. 
259 FE. 405, 
Huntsville Knitting Mills v. Butner, | So. 
54, 200 Ala. 
Anglo-American Provision Co., 205 | 496: 


169 Ala. 


Riley v. Fletcher, 64 So. 85, 185 
Lavender v. Finch, 222 S 


Bank of Sandoval v. 
Bank of Sandoval, 216 Ill.App. 571. 24, 


Harris v. Pew, 
185 Mo.App. 275. 


Connie iss 


Ill.— Peoria, ete., R. Co. v. Puckett, 
42 Ill.App. 642. 


20 Tex.Civ. App. Ilowa.—De Camp v. Mississippi, 
etc., R. Co., 12 Iowa 348 
La.—State v. Tucker, 38 La.Ann. 


NY) 6Siels 


Bae Senge v. Thurman, 1 Head 


(20 Va.) 582. 

Wis.—Sailer v. Barnousky, 18 N.W. 
763, 60 Wis. 169. 
170. C. A. 381; 23. Southern Ry. Co. v. Ellis, 60 
407, 6 Ala.App. 441; Holman v. 
Boston & M. R. R., 84 A. 979, 76 N.H. 
Briggs v. Briggs, (Tex. Civ. App.) 
227 S.W. 511; Riggins v. Sass, (Tex. 
Civ.App.) 143 S.W. 689; Starkey v. 
H. O. Wooten Grocery Co., (Tex.Civ. 
App.) 143 S.W. 692; International & 
Goa Noe Rite Corus Schubert, (Tex.Civ. 
App.) 130 S.W. 708; Smith v. Fears, 
(Tex.Civ.App.) 122 ‘S.-W. 433. 


Marine Coal Co. v. Pittsburgh, 

| M. & Y. R. Co., 92 A. 688, 246 Pa. 478. 
aps Jefferson County Savings Bank 
. Compton, 68 So. 261, 192 Ala. 16. 


288; Garrett v. 


Wey 
First Nat. 


170 S.W. 344, 


Prater’ Menancia) Co, Vy bankers’ )isig) | merhorn y Landine 216 oNeNys 
Surety Co., (Mo.) 207 S.W. 513. : 2 
537, 172 Minn: 591 26. Williams v. Schehl, 100 S.B 
4 Old Kentucky Overall Co. v. 280, 84 W.Va. 499. sea 
Kemp, 226 S.W. 127, 148 Ark. 653; 19._ Cleveland Ry. Co. v. Duralia, 
165 N.E. 358, 30 Ohio App. 389. 27. Wilson v. Locomobile Co., 68 


Deland Min. & Mill. Co. v. Hanna, 76 
A. 850, 112 Md. 528, 136 Am.S.R. 404; [a] 
J. Kennard & Sons Carpet Co. v. 
Houston Hotel Ass’n, (Tex.Civ.App.) 
197 S.W. 1139; Reiser v. Lawrence, 


Requests for rulings are dis- 
posed of by the trial court’s state- 
ment that he did not find the facts to 29. 
be as aSsumed in the requests. 


Pa.Super. 492. 
28. See cases supra notes 25-27, 


Abstract instructions generally 


Rob- | see supra § 646 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 669-670] 


plication of legal principles to them,®® and a re- 
quested instruction referring to the facts should be 
given when the legal principles stated therein are 
Except as hereinafter noted,” 
instruetion which lays down general principles of 
law applicable to the facts of a case, but which 


applicable.3? 


TRIAL 


dence ;*4 


an 


does not itself apply them to the facts, is errone- 


ous.*3 


30. Woodward v. City of Water- 
bury, 155 A. 825, 113 Conn. 457; Crane 
v. Hartford-Connecticut Trust Co., 
149 A. 782, 111 Conn. 313; Laukaitis 
Weeedikna. 132) Ae ot3elo4 Conn, 3555 
Jensen v. Utah Ry. Co., 270 P. 349, 72 
Utah 366. 

[a] Imstructions held to apply law 
to facts.—Terry Shipbuilding Corpo- 
ration v. Gregory, 106 S.E. 803, 26 
Ga.App. 450; Owens v. McCleary, 281 
S.W. 682, 313 Mo. 213; Pilkerton v. 
Miller, (Mo.App.) 278 S.W. 84. 


31. Hightower v. Keaton, 144 S.E. 
759, 167 Ga. 94. 


32. See infra text and notes 34, 35. 


33. U.S.—Frizzell v. Omaha St. R. 
Gonwi24 RNS 176, 59) 1CsClAN 382. 


Conn.—Laukaitis v. Klikna, 132 A. 


913, 104 Conn. 355; Morris v. Platt, 
32) Conn, 5. 

Ga.—Ruckersville Bank v. Hemp- 
hill, 7 Ga. 396. 


Ill.—Hanchett v. Kimbark, 2 N.E. 
512 frev 7 N.E. 491, 118 Ill. 121]. 
N.Y.—Trulock v. Kings County Iron 
Foundry, 215 N.Y.S. 587, 216 App.Div. 
W.C,—Commissioner of Banks v. 
Florence Mills, Inc., 163 S.E. 598, 202 
N:G32509. 
Tex.—Mitchusson v. 
Tex.A.Civ.Cas. § 976. 
34. Fogg v. Moulton, 59 N.H. 499; 
Pheenix Mut. L. Ins. Co. v. Clark, 59 


Wadsworth, 1 


N.H. rege Spalding v. Brooks, 58 N. 
F:| 224 
35. heGew v. Missouri Pac. R. 


Co., 19 S.W. 53, 109 Mo. 582. 


36. In criminal prosecutions see 
Criminal Law § 2490. 


37. U.S.—Greenleaf v. Birth, 9 Pet. 
292, 9 L.Ed. 132; Manchester Mill & 
Elevator Co. v. Strong, 231 F. 876, 146 
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ville & N. R. Co., 52 So. 392, 167 Ala. 
122; Alabama Steel & Wire Co. v. 
Thompson, 52 So. 75, 166 Ala. 460; 
Sloss-Sheffield Steel & Iron Co. v. 
Smith, 52 So. 38, 166 Ala. 437; R. D. 
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857, 11 Ala.App. 241 [cert den 66 So. 
1009, 191 Ala. 663]; Wooten v. Fed- 
eral ‘Discount Co., 62 So. 263, 7 Ala. 
App. 351. 

Ark.—Altman v. Sproles, 255 S.W. 
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St: Louis; I. M) &.S., Ry. Co. v..Loyd, 
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on the application of the law to particular evi- 
and an instruction which states the law 
correctly, although in an abstract form, is not ob- 
jectionable, where a following instruction recites 
the facts and applies the law as stated in the pre- 
vious instruection.?® 


[§ 670] 7. Ignoring or Excluding Evidence from 
Consideration of Jury**—a. In General. 
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Instrue- 
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Rice vy. Biltmore Apartments Co., 115 
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and this is so, although the evidence is slight, pro- 
vided only it is competent and material;** and re- 
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So. 670, 94 Miss. 639; Dean v. Tucker, 
58 Miss. 487; Meyer v. Blakemore, 54 
Miss. 570. 


Mo.—Perkins v. Kansas City South- 
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S.W. 454; Walton v. Phoenix Ins. Co., 
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[adopting op 132 S.W. 322, 152 Mo. 
App. 69]; Lucks v. Northwestern 
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Neb. 557, 93 N.W. 732; Sutherland v. 
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78 N.Y.S. 1048, 77 App.Div. 72; Fitz- 
gerald v. Long Island R. Co., 50 Hun 
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Ry. Co. v. Loyd, (Civ.App.) 175 S.W. 
721; Precker v. Slayton, (Civ.App.) 
138 S.W. 1160; Cleburne Electric & 
Gas Co. v. McCoy, (Civ.App.) 128 S.W. 
457; Western Union Telegraph Co. v. 
Rabon, 127 S.W. 580, 60 Tex.Civ.App. 
83e Guit, Ce && 'S, BF. Ry. Convo pag= 
by, (Civ.App.) 127 S.W. 254; Stam- 
ford Oil Mill Co. v. Barnes, 119 S.W. 
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(Civ.App.) 117 S.W. 1043 [aff 125 S.W. 
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ter Works vy. Fisher, 93 S.W. 529, 42 
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36, 149 Wash. 638. 


W.Va.—Wade v. Haught, 164 S.B. 
662; Mott v. Davis, 111 S.E. 603, 90 
W.Va. 613; Channell Bros. v. West 
Virginia Pulp & Paper Co., 87 S.E. 
876, 77 W.Va. 494; Price v. Chesa- 
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Wis.—Mahoney v. Kennedy, 205 N. 
W. 407, 188 Wis. 30; Benjamin v. Cov- 
ert, 12 N.W. 88%, 55. Wis. 157: 


Wyo.—Mutual Life Ins. Co. v. Sum- 
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Whitacre, 37 S.Ct. 33, 242 U.S. 169, 
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[aff 35 F. 176]; Denman y. Richard- 


quests for instructions ignoring or excluding such — 
evidence are properly refused.*® 
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son, 292 F. 19; Boston & M. R. R. v. 
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59 So. 213, 177 Ala. 475; Birmingham 
Ry., Light & Power Co. v. Hinton, 48 
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rule, instructions submitting a case to the 
with directions to find as they might think 
and proper between the parties regardless 
of the law and facts,*® or allowing a jury to 
their conclusions from their view solely, ignoring 
the testimony of witnesses,4! or limiting the jury 
to consideration of oral testimony where documen- 
tary evidence has been introduced,*? or to consid- 
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176 Ky. 701. 


Me.—Hunter v. Randall, 69 Me. 183. 


Md.—Poole Engineering & Machine 
Co. v. Swindell, 157 A. 763, 161 Md. 
571; Helmer v. Geis, 131 A. 34, 149 
Md. 86; Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R. 193; Morgen- 
stern v. Sheer, 125 A. 790, 145 Ma. 208; 
Fleischmann v. Clark, 111 A. 851, 137 
Md. 171; Capital Traction Co. v. Mc- 
Keon, 103 A. 314, 132 Md. 79; State 
v. C. J. Benson & Co., 100 A. 505, 129 
Md. 693; Rosenburg v. State, 99 A. 
680, 129 Mad. 418; City & Suburban 
Ry. of Washington v. Clark, 97 A. 996, 
128 Md. 281; Whisner v. Whisner, 
89 A. 393, 122 Md: 195; B: F. Sturte- 
vant Co. v. Cumberland, Dugan & Co., 
68 A. 351, 106 Md. 587, 14 Ann.Cas. 
nae? Thomas v. Sternheimer, 29 Md. 
268. 


Mass.—White v. Loftus, 176 N.E. 
646, 275 Mass. 559; Smith v. Boston 
Elevated Ry. Co., 165 N.E. 3938, 266 
Mass. 424; Joyce v. Wolf, 161 N.E. 
809, 264 Mass. 23; Claffey v. Fenelon, 
161 N.E. 616, 263 Mass. 427; Beatty 
v. Ammidon, 157 N.E. 702, 260 Mass. 
566; Marsh v. Beraldi, 157 N.E. 347, 
260 Mass. 225; Stuart v. Clark, 156 
N.E. 739, 259 Mass. 383; Lonergan 
v. American Railway Pxpress Co., 144 
N.E. 756, 250 Mass. 30; Mielke v. 
Dobrydnio, 138 N.E. 561, 244 Mass. 
89; Stebbins v. North Adams Trust 
Co., 136 N.E. 880, 243 Mass. 69; Mer- 
chants’ Nat. Bank v. Marden, Orth & 
Hastings Co., 125 N.E. 384, 234 Mass. 
161; Comstock v. Biltmore AmuSe- 
ment Co., 116 N.E. 531, 227 Mass. 146; 
Jackson & Newton Co. v. Fuller, 115 
N.E. 766, 226 Mass. 441; Raymond v. 
Cooke, 115 N.E. 423, 226 Mass. 326; 
Hanley v. Eastern S. S. Co., 109 N.E. 
167, 221 Mass. 125, Ann.Cas.1917D 
1034; Hughes v. Williams, 105 N.E. 
1056, 218 Mass. 448; Ridenour v. H. 
Ge Dexter Chair Co., 95.N.E. 409, 209 
Mass. 70; Brown v. Harrington, 95 
N.E. 655, 208 Mass. 600; Casavan v. 
Sage, 87 N.E. 893, 201 Mass. 547; Ber- 
ry v. Ingalls, 85 N.E. 191, 199 Mass. 
77; Fuller v. New York F. Ins. Co., 67 
N.E. 879, 184 Mass. 12; Henderson y. 
Raymond, 67 N.E. 427, 183 Mass. 443 
Dolphin v. Plumley, 56 N.E. 281, 178 
Mass. 304; Graves v. Dill, 34 'N.E. 
336, 159 Mass. 74. 

Mich.—Muir v. Kalamazoo- Corset 
Co;, 119 IN.W. 589, 155 Mich. 441; Lo- 
gan v. Lake Shore, ete., R. Co., 112 N. 
W. 506, 148 Mich. 603. 

Mo.—Zumwalt v. Chicago & A. R. 
Co., 266 S.W. 717; Moore v. St. Louis 
Transit Co., 91 S.W. 1060, 193 Mo. 
411; Maxwell v. Hannibal, etc, R. 
Co., 85 Mo. 95; Jones v. Jones, 57 
Mo. 138; Anderson v. Kincheloe, 30 
Mo. 520; Fine v. St. Louis Public 
Schools, "30 Mo. 166; Wingo v. Gillioz, 
30 S.W. (2d) Rail, 924 Mo.App. 560; 
Scott v. Scott, (App.) 265 S.W. 864; 
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jury 
right 
alike 
form 
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to inelude facts 


Katz v. North Kansas City Develop- 
ment Co., 258 S.W. 752, 215 Mo.App. 
662; Tucker v. Carter, (App.) 211 


S.W. 138; Lipperd v. Lipperd’s Es- 
tate, 163 S.W. 934, 181 Mo.App. 106; 


Lemmons v. Robertson, 148 S.W. 189, 
164 Mo.App. 85; Flynn vy. St. Louis 
Transit Co., 87 S.W. 560, 113 Mo.App. 
185; Edger v. Kupper, 85 S.W. 949, 
110 Mo.App. 280; Deitring v. St. Lou- 
is Transit Co., 85 S.W. 140, 109, Mo. 
App. 524; Grafeman Dairy Con VAESt. 
Louis Dairy Co., 70 S.W. 390, 96 Mo. 
App. 495 Carder Vv. Primm, 60 Mo. 
App. 423; Brown v. McCormick, 23 
Mo.App. 181. 


Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 


Neb.—Atchinson, etc., R. Co. Vv. 
Jones, 2 N.W. 363, 9 Neb. 67. 


N.J.—Hughes v. Rankin Realty Co., 
158 A. 487, 108 N.J.Law 485; Brant 
v. Asarnow, 150 A. 917, 106 N.J.Law 
559 [aff 147 A. 233, 7 N.J.Misc. 803]; 
Sheridan v. Arrow Sanitary Laundry- 
Cony 146i AL S191. 105 Nea OOS: 
Kemp v. Bright, 141 A. 796, 104 N.J. 
Law 529; Stiles v. Maclean, 138 A. 
119, 103 N.J.Law 537; Coolbaugh v. 
Atlantic Motor Finance Co., 128 A. 
595, 101 N.J.Law 215; Mosca v. At- 
lantic & S. Ry. Co., 124 A. 600, 100 N. 
J.Law 181, 1 N.J.Mise. 615; McLaugh- 
lin v. Damboldt, 125 A. 314, 100 N.J. 
Law 127; Martin v. De Young, 122 
A. 813, 99 N.J.Law 284;  Osbun v. 
De Young, 122 A. 809, 99 N.J.Law 204; 
Schreiber v. Public Service Ry. Co., 
98S AC 316) 39 IN: Iuaw 183%.’ Hox v: 
Great Atlantic & Pacific. Tea Co., 87 
A. 1339; 84 NJ.luaw 726; 0 Brant -v. 
Asarnow, 147 A. 233, 7 N.J.Misc. 803 
[aff; 150 A. 917, 106. N.J.liaw 5591; 
Clemenshaw v. Rizzo, 130 A. 561, 3 
N.J.Mise. 1082. 


N.Y.—Vroman v. Rogers, 
388, 132 N.Y. 167. 


N.C.—Davidson vy. Seaboard Air 
Wine? Ry.4(Co.7 688) SHE 59,7 1 TNC? 
634; Dobson & Whitley v. Southern 
R. Co., 44 S.E. 593, 132 N.C. 900. 


Or.—Wells v. Clark & Wilson Lum- 
ber Co,, 235 Py 283, 114 Or. .297;, Hous- 
ton v. Keats, 166 P. 531, 85 Or. 125. 


Pa.—Nieman vy. Ward, 1 Watts&S. 
68. 


Tex.—Southern Pac. Co. v. Hu 
gins, -:(Civ.App.); 9) .S.Wi(2d) 383: 
Southern Traction Co. v. Rogan, (Civ. 
App.) 199 S.W. 1135; Ellis v. Little- 
field, 93 S.W. 171, 41 Tex.Civ.App. 318; 
El Paso, ete., Col-ve. Darr; > (Cav. 
App.) 93 S.W. 166; Texas Cent. R. 
Co. v. Miller, (Civ.App.) 88 S.W. 499; 
Gulf, etc., R. Co. v. Warner, 54 S.W. 
1064, 22 Tex.Civ.App. 167. 


Va.—C. G. Blake Co. v. W. R. Smith 
& Son, 133 S.E. 685, 147 Va. 960; Bar- 
ton v. Camden, 137 S.E. 465, 147 Va. 
263; Wilson v. Brown, 118 S.BE. 88, 
136 Va. 634; Sands & Co. v. Norvell, 
101 S.B. 569, 126 Va. 384; Life Ins. 
Co. v. Hairston, 62 S.E. 1057, 108 Va. 
832, 128 Am.S.R. 989; Douglas Land 
Conway EW. Phayer Co. 458 Sib) Tor; 
107 Va. 292; Brown v. Rice, 76 Va. 
629. 


Wash.—Ekeberg v. City of Tacoma, 


30 N.E. 


252 P. 915, 142 Wash. 240. 


W.Va.—Shumaker v. Thomas, 151 
S.BH. 178, 108 W.Va. 204; Fisher v. 
Flanagan Coal Co., 103 S.H. 359, 86 
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eration of presumptions of fact, ignoring statutory 
presumptions which are in the case,*® or remitting 
the jury to the pleadings to find the issue, if the 
allegations are broader than the proofs,** are er- 
The rule does not require an instruction 


that are not material,*® or whose | 


materiality depends on existence of other facts 
of which there is no evidence,*® or that are incom- 


W.Va. 460; Parkersburg Nat. Bank v. 
Hannaman, 60 S.E. 242, 63 W.Va. 358; 
Delmar Oil Co. v. Bartlett, 59 S.E. 
634, 62 W.Va. 700; Johnson vy. Bank, 


55 S.H. 394, 60 W.Va. 320, 9 Ann.Cas. 
893. 


40. Ruckersville Bank v. Hemp- 
hull, 7 Ga-396- 

41. Indian Creek Drainage 
No. 2 v. Chicago, B. & Q. R. Co., 
Ne LOS 20295 T3395 


42. Hendrix v. Bank of Portal, 149 
S.E. 879, 169 Ga..264;, Sikes v. De 
Loach, 144 S.B. 655, 166 Ga. 887; May 
Vv. Leverette, 139 S.E. 3h164 Ga. 552; 
Byrd v. Byrd, 96 S.B. 10, 22 Ga.App. 
Ee Newman v. Newman, 208 Ill.App. 
97. 


Dist. 
129 


Ja] Documentary evidence identi- 
fied by oral testimony.—Charge that 
jury must discover truth from evi- 
dence received from stand is not er- 
ror, where documentary evidence in- 
troduced was identified by witnesses. 
Darden vy. City of Washington, 134 
S.E. 813, 35 aan CH 


[b] Consideration not limited to 
oral evidence.—(1) Charge that the 
jury should look to witnesses and de- 
meanor, prejudice, etc., did not ex- 
clude evidence taken by depositions, 
where the court further charged that 
all evidence was admitted to throw 
light on the issues. Byrd v. Byrd, 96 
Shy 10, - 2214. GavAppw 3549) 162) ako a: 
suit arising out of an automobile col- 
lision, where the only writing was a 
diagram showing the location of the 
accident, and -the court instructed 
that the jury could consider facts and 
eircumstances as shown by the evi- 
dence, and the charge did not limit 
evidence to oral testimony, failure to 
eall especial attention to the docu- 
mentary evidence is not error. At- 
lanta Gaslight Co. v. Cook, 134 S.E. 
198, 35 Ga.App. 622. 

43. See case infra this note. 

[a] Presumption of continuance. 
—An instruction, directing the jury 
to presume the continuance of a 
course of conduct in violation of 


law, is erroneous because ignoring 
the presumption of innocence of 
wrong declared by statute, which 


overcomes, even in civil cases, that 
of the continuance of things once 
shown to exist, although the latter 
presumption is a proper matter for 
consideration. Rathbun v. White, 107 


P: 309, 157 Cal. 248: 

44. Remmler v. Shénuit, 15 Mo. 
App. 192 

45. Ariz.—Phenix Ry. Co. of 


tle" v. Beals, 181 P. 379, 20 Ariz. 


Ga.—Vickers v. Robinson, 122 S.E. 
405, 157 Ga. 731; Bell v. Holland, 103 
S.E. 681, 150 Ga. 311. 

Kan.—Rigdon v. Farmers’ Alliance 
Ins. (Co. 2510P, 6354122) Kany obs 

Mo.—Berry v. St. Louis-San Fran- 
cisco Ry. Co., 26 S.W.(2d) 988, 324 Mo. 
775 [cert den 50 S.Ct. 464, 281 U.S. 765, 
74 L.Ed. 1173). 

Neb.—McGahey v. Citizens’ Ry. Co., 
129 N.W. 2938, 88 Neb. 218. 

N.C.—Blevins v. Erwin Cotton Mills 
Co., 64 S.E. 428, 150 N.C. ibe 

46. Chesapeake & O. Co 
Kennard, 3 S.W.(2d) 649, son ‘Ky. 262 
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petent,*7 or that are not supported by evidence,*® 
or brought into issue by the pleadings,*® or that 


relate only to other issues,®® or 


the one with which the instruction deals, or that 
instruction, 
therewith, and constituting a part of the same 
The rule does not require an instruction 
to include evidence of a fact conceded or not dis- 
puted, or concerning which the evidence is 
contradictory, where the omission does not mislead 
the jury,°? although it has been held that an in- 
struction which ignores undisputed evidence is prop- 
Nor does the rule require a court, 
after explaining all the natural aspects of the case, 
to single out certain portions of the evidence,°® or 
to define the nature of facts forming the basis of the 


are included in another 


charge.*? 


erly refused.># 


47. Gosselin v. Lemay, 153 A. 716, 
85 N.H. 13; American Canning Co. v. 
Flat Top Grocery Co., 70 S.E. 756, 68 
W.Va. 698. 

48. Ala.—O’Rourke v. 
77 So. 679, 201 Ala. 265. 


Ill.— Walker vy. Struthers, 112 N.E. 
OG lee 2 oles O SiC. 


Iowa.—High v. Waterloo, C. F. & 
eee Co., 190 N.W. 331, 195 Iowa 


Mo.—South Side Buick Auto Co. v. 
Schmitter, (App.) 5 S.W.(2d)_ 687; 
Feil v. First Nat. Bank, (App.) 269 
S.W. 936; Majors v. Kansas City Rys. 
Co -CApp:) 2228S: W.-617- 

N.C.—Nicholson v. Eureka Lumber 
Co., 75 S.E. 730, 160 N.C. 33, Ann.Cas. 
1914C 202. 

S.C.—Smith v. Anderson County, 
LOST or arDO9, LL S.C. 254. 

Tex.—Galveston Electric Co, v. Wil- 
kins, 121 S.W. 538, 56 Tex.Civ.App. 
486. 


Woodward, 


49. Health v. Smith, 82 S.E. 485, 
142 Ga. 106; Grimsley v. Singletary, 
Gores be 92) 138 WGas 56, T34) Am. Sire 
196; American Ins. Co. v. Bailey & 
Musgrove, 65 S.E. 160, 6 Ga.App. 424; 
Mudd v. Shroader, 154 S.W. 21, 152 
Ky. 696; Craig Milling Co. v. Cromer, 
67 S.E. 389, Sb. C2 sp 0, 


50. Ala.—City of Decatur v. Poly- 
tinsky, 130 So. 66, 221 Ala. 540; Shel- 
ton v. Blount County, 96 So. 415, 209 
Ala. 441; Alabama Consol. Coal & 
Iron Co. vy. Cowden, 56 So. 984, 175 
Ala. 108. 

Ark.—St. Louis-San Francisco Ry. 
Co. v. Lane, 246 S.W. 494, 156 Ark. 
465. 


al. 
1058, 163 Cal. 449. 


Conn.—McCue v. McCue, 123 A. 914, 
100 Conn. 448; O’Connor v. Zavaritis, 
110 A. 878, 95 Conn. 111. 


Ga.—Mitchell v. Gunter, 152 S.E. 
466, 170 Ga. 135; Evitt v. Evitt, 128 
S.E. 661, 160 Ga. 497; Brookman vy. 
Rennolds, 98 S.E. 543, 148 Ga. 721; 
Wheatley v. Watson, 85 S.E. 878, 143 
Ga. 642; Modern Woodmen of Amer- 
ica v. Williams, 137 S.E. 100, 36 Ga. 
App. 359; Fincher v. Davis, 108 S.E. 
905, 27 Ga.App. 494. 


Ill.—Teal v. Teal, 
ill 207; Hartrick v:., Flartrick, 112) IN. 
BH. 364, 272 Ill. 613; Adams v. First 
Methodist Episcopal Church of Irving 
Park, 96 N.D. 258, 261 111./268. 

Ind.—Fox yv. Barekman, 99 N.E. 989, 
178 Ind. 572; American Surety Co. of 
New York y. Souers, 98 N.E. 829, 
50 Ind.App. 475. 

Ky.—Chesapeake & O. Ry. Co. 
Bland, 188 S.W. 498, 171 Ky. 430. 


155 N.EH. 28, 324 
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theories,°? than 
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cision ;°7 


not 


erronecus. The 


Md.—Lavine v. Abramson, 120 A. 
523, 142 Md. 222; Washington, B. & A. 
a Conavs States is AS 338, LST, 
5388; Lewis v. EB. F. Schlichter 
Co. Yai2 ‘A. 282, 137 Md. 217; Director 
General of Railroads v. State, 109 A. 
321, 135 Md. 496; Kaufman Beef Co. 
v. United Rys. & Electric Co. of Bal- 
timore, 109 A. 191, 135 Md. 524, 9 
A.L.R.. 476; Philadelphia, B. & W. 
R. Co. v. Smith, 103 A. 945, 132 Md. 
SAS BLOM AML RY iii eert rer 2390. saec. 
6, 248 U.S. 551, 63 L.Ed. 418, and aff 
oo -Ct. 396; 2500058: 101363) ebid. 
869]; Capital Traction Co. v. Mc- 
Keon, 103 A. 314, 132 Md. 79. 


Mo.—Jacobs v. Danciger, 41 S.W. 
(2d). 389, 328: Mo: 458, 77 ALL.R: 1237 
Leert den 52 S.Ct. 130, 284 U.S. 675, "76 
L.Ed. 571]; Lewellen v. Haynie, 2878S. 
W. 634; Brown v. Adams Transfer & 
Storage Co., (App.) 31 S.W.(2d) 117; 
Walker v. Bianchi, (App.) 276 S.W. 
1044; Franklin v. Kansas City, (App.) 
260 S.W. 502; Muehlebach v. Muehle- 
bach Brewing Co., (App.) 242 S.W. 
174; Heller v. MeGilvray, (App.) 223 
S.W. 970; Ideal Reversible Hinge & 
Cabinet Co. v. Metallic Specialty Mfg. 
Co., (App.) 207 S.W. 273. 


S.C.—Caldwell v. Duncan, 69 S.E. 
66 Oe Sis SiCr sa 

Tex.—Jefferson & N. W. Ry. Co. v. 
Blair, (Civ.App.) 224 S.W. 546; Texas 


& P. Ry. Co. v. Missouri Iron Metal 
Co. (Civ-App»)h ATS 4SowW. 759.12 Cant= 
ee v. La Brie, (Civ.App.) 144 S. 


Utah.—Doyle v. West Temple Ter- 


Face-Co.,si5b2 PP. bs0; 47 Utah 238. 
Wash.—Kahaley v. Frye & Bruhn, 
113 P. 247, 62 Wash. 43. 


51. Central of Georgia Ry. Co. v. 
Crane, 65 So. 866, 11 Ala.App. 249; 
National Importing & Trading Co. v. 
i, A. “Bear \& -Co.,) 155 N.S 343, 324 
Ill. 346 [rev 236 Ill.App. 426]; Carson 
v. Missouri, K. & T. R. Co., (Mo.App.) 
292 S.W. 1069; Tuttle v. Chostner, 
(Mo.App.) 260 S.W. 819; Lale v. 
Laughlin, (Mo.App.) 203 S.W. 244; 
Texas Life Ins. Co. v. Huntsman, 
(Tex.Civ.App.) 193 S.W. 455. 


52. Ga.—Smith Bros. v. Webb & 
Maury, 93 S.E. 74, 20 Ga.App. 313. 

Ind.—Miller v. Miller, 94 N.E. 
47 Ind.App. 239. 


4 Bank of New 
Hampton v. Hults, 182 N.W. 175, 191 
Iowa 353. 


Mo.-—Sharp v. City of Carthage, 5 
S.W.(2d) 6, 319 Mo. 1028. 

Neb.—Wherry v. Pawnee County, 
129 N.W. 1013, 88 Neb. 5038. 


S.C.—Caldwell v. Duncan, 69 S.E. 
660; (84 SiCan saa. 


243, 
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charge where failure to do so is not misleading, 
and no request for definition is made;°® 
it prevent the court enumerating some only of the 
facts bearing on an issue and telling the jury that 
they may consider such facts in reaching their de- 
nor will an instruction be construed as 
excluding reasonable inferences and circumstantial 
evidence by charging that the evidence solely shall 
be reckoned with,®’ or as excluding evidence from 
consideration of the jury for the purpose for which 
it was offered where the charge elsewhere com- 
pletely covers the point raised.°® 


Instructions ignoring or excluding evidence held 


nor does 


rule that instructions ignoring or 


excluding competent and material evidence are er- 
roneous has been applied in actions on contracts 


53. Walker v. Lewis, 124 S.W. 567, 
140 Mo.App. 26. 


54. Compton vy. Compton, 
App. 629. 


55. Edge v. Calhoun Nat. Bank, 
118 S:E. 359, 155 Ga. +8215 Mdge=sv: 
Calhoun Nat. Bank, 119 S.E. 916, 156 
Ga. 705; Ferris v. Ray Taxi Service 
Cos 156 NUE. 538; 259 Massy 401. 


56. Vickers v. Robinson, 122 S.E. 
405) UD UuGan a dodte 


57. Rose v. First State Bank of 
Bourbon, 129 N.E. 63, 75 Ind.App. 
617; Indianapolis & Cincinnati Trac- 
tion Co. v. Senour, 122 N.E. 772, 71 
Ind.App. 10; Miller v. Hall, 155 A. 
327, 161 Md. 111; Corbin v. Kansas 
City, CAC. & St. J.2Ry. Cot, Gio. Apps) 
41 S.W.(2d) 832. 


58. Denkman v. Prudential Fix- 
ture Co., (Mo.) 289 S.W. 591. 


59. Ala.—Corona Coal Co. Vv. 
Thomas, 101 So. 673, 212 Alan 56; 
Manley v. Birmingham Ry., Light & 
Power Co., 68 So. 60, 191 Aja. 531; 
Beitman v. Birmingham Paint & Glass 
Co., 64 So. 600, 185 Ala. 313; Birmineg- 
ham Southern Ry. Co. v. Craig, 55 So. 
950, 1 Ala. App. 329. 

Ga. s : .B. 2, 
155 Ga. 439. 

Ill.— Harney v. 


204 Ill. 


Sanitary Dist. of 


Chicago, 102 N.E. 1070, 260 Ill. 54; 
ope v. Neumann, 147 Ill.App. 


Ind.—Marietta Glass Mfg. Co. v. 


rl eber 106 N.E. 419, 60 Ind.App. 
oO. 
Kan.—Montgomery  v. 


Hammond 
Packing Co., (App.) 217 S.W. 867. 

Ky.—HIllinois Cent. R. Co. v. Sum- 
mers, 292 S.W. 475, 219 Ky. 83; Elk- 
horn Coal Corporation| v. Watkins, 
265 S.W. 814, 205 Ky. 357; Louisville 
ae Conv: Ruxer, 170 S.W. 655, 161 Ky. 

Md.—Smith v. Shuppner, 93 A. 514, 
125 Md. 409. 


Miss.—Brewer v. Automobile Sales 
Co., 111 So. 578, 147 Miss. 603. 


Mo.—Bowers v. Kansas City Public 
Service Co., 41 S.W.(2d) 810, 328 Mo. 
770; Shouse v. Dubinsky, (App.) 38 
S.W.(2d) 530; Stewart v. North 
American Accident Ins. Co., (App.) 33 
S.W.(2d) 1005; Allen v. Purvis, (App.) 
30 S.W.(2d) 196; State ex rel. Park 
Nat. Bank v. Globe Indemnity Co., 2 
S.W.(2d) 815, 222 Mo.App. 153; Goudie 
v. National Surety Co., (App.) 288 S. 
W. 369; Dickensheets y. Patrick, 274 
S.W. 891, 217 Mo.App. 171; Carroll 
v. Union Marine Ins. Co., Limited, of 
Liverpool, (App.) 249 S.W. 691; Mont- 
gomery v. Hammond Packing Cos 
(App.) 217 S.W. 867. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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generally,®° sales of goods,*+ or lands,*? leases,®* 
notes,®* insurance, including lfe®> and accident; 
actions for compensation by brokers®’ 
ployees generally;°8 actions by or against common 
carriers of goods®® or passengers,’° telegraph,’? tel- 
ephone,*? and electric power’® companies; 
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and em- 


actions 


to enforce mortgage liens;‘* actions to recover dam- 


60. Ark.—C. A. Rees & Co. v. Road 
Improvement Dist. No. 1 of Clark 
County, 267 S.W. 770, 167 Ark. 383. 


Cal.—California Well Drilling Co. 
v. California Midway Oil Co., 177 lens 
849, 178 Cal. 337; Cline v. Smith, 274 
P. 761, 96 Cal:App. 697. 

Ga. i & Turpentine 
Co. v. Haskins, 116 SE. 913, 29 Ga. 
Appi Tas. 

Tll.—Trainer v. Baker, 195 I1l.App. 
216;. Smidt v. Dubois, 190 Ill App. 
Diese 


Mich.—Carpenter v. Lennane, 
N.W. 477, 166 Mich. 610. 

Mo.—John O’Brien Boiler Works 
Go. vacsievert,, (Apps) 256 SW. 555; 
Van Zandt vy. St. Louis Wholesale 
Grocer Co., 190 S.W. 1050, 196 Mo.App. 
640. 


Tex.—Wyatt v. Moore, (Civ.App.) 
152 S.W. 1133; Wilkinson v. Fralin, 
(Civ.App.) 149 S.W. 548. 

Wis.—Mahoney v. Kennedy, 205 N. 
W. 407, 188 Wis. 30. 


132 


61. U.S.—Tibbitts-Hewitt Grocery 
Col was) By duux, Jin. Mercantile. Co., 
bE. (2d) 549. 


Ala.—Gulf Trading Co. v. Radcliff, 
114 So. 308, 216 Ala. 645; Oden-Elliott 
Lumber Co. v. Daniel-Gaddis Lumber 
Co 1s “Sonne Oje2ts Ala, 392s -Shep- 
herd v. Butcher Tool & Hardware (SOx. 
73 So. 498, 198 Ala. 275. 


Ark.—Arkansas Lumber & Contrac- 
tors’ Supply Co. v. Benson, 123 S.W. 
Sle Gear. SoZ. 

Md.—May Oil Burner Corporatio. 
v: Munger, 152 A. 352, 159 Md. 605, 
Besche v. Brady, 116 ‘A. 63, 139 Md 
582; Parks v. Griffith & Boyd Oo, "9 
A. 581, 123 Md. 233; Robinson v. ‘Sil- 
ver, 87 A. 699, 120 Md. 41; Goodman 
v. Saperstein, 81 A. 695, 115 Md. 
678. 

Mich.—Bay State Milling Co. v. 
Szucs, 196 N.W. 355, 225 Mich. 509. 


Neb.—Hessig-Ellis Drug Co. v. Har- 
ley Drug Co., 145 N.W. 716, 95 Neb 
267. 


N.C.—Morse & Rodgers v. Schultz, 
Me Seaee 1 82156. NC A-65: 


Pa.—Kahn & Feldman v. Herbert, 
fAR A eon 29) wea 240) 
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Wilson, 124 S.W. 548, 140 Mo.App. 
2310 


7. Macklin v. Fogel Const. Co., 31 
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sales of goodst® or lands,!4 leases,15 notes,1® in- 
accident, + 
actions for compensation by 
brokers??, and employees generally ;?* 
or against banks,?* common carriers of goods?® or 
passengers,*® telegraph,?7 telephone,?® and electric 
power”® companies; actions to recover damages for 
injuries by railroads to passengers,®® employees,*! 
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fidelity,2° and fire;?} 


life,t? 


13. Ala.—Gulf Trading Co. v. Rad- 
cliff, 114 So. 308, 216 Ala. 645; Bevill 
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Va. 346; Norfolk Hosiery & Under- 
wear Mills Co. v.’40tna Hosiery Co., 
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133 So. 300, 24 Ala.App. 116 [cert den 
133 So. 302, 222 Ala. 537]; Stonewall 
Lhifesins#)Co: \v. Cooke, (Miss, qw/44 
So. 217; Prentiss v. Illinois Life Ins. 
Co., (Mo.) 225 S.W. 695; Supreme 
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637, 90.S.C. 79; Panhandle & S.. FE. 
Ry: Co. v. Bell, (Tex.Civ.App.) 189 S. 
We LOSS KQuamnan, Aci S& iP oR venC ov. 
Galloway, (Tex.Civ.App.) 140 S.W. 
368; Pecos River R. Co. v. Reynolds 
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App. 85; Bolles v. Kansas City South- 
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trespassers,?? and at railroad crossings to drivers 
of teams,®* automobilists,?4 passengers in automo- 
biles,?®> and pedestrians,?® for injuries by street 
railway cars to passengers,*’ automobilists,?* and 
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43...) Harrisv. Eicks,, 221 (Siw 4%. 
143 Ark. 613. 
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their employees,*® or by municipalities to travelers 
actions for assault,*® aliena- 
tion of affections,*® libel and slander,®® malprac- 
tice,°1 malicious prosecution,®? trespass,°? condem- 
nation of,°* or damages to,®® land or other proper- 
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and in actions generally 
where questions are involved relating to the cred- 
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Cal.—Brown y. Lemon Cove Ditch 
On il 1.05236 Cal App. 94. 

Tll.—Arkley v. Niblack, 112 N.E. 
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Mass.—Phillips v. J. H. Lockey Pi- 
ane Case Co., 90 N.E. 981, 205 Mass. 
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N.Y.—Liverani v. John T. Clark & 
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Chesley v. Durant, 137 N.H. 301, 243 


———— 
wo 


‘ TRIAL 


excluding evidence. 
erroneous as ignoring or excluding evidence, in 
actions or contracts generally,°* sale of goods,*® leas- 
es,’° notes,*! and life insurance policies ;*? 
tions against a carrier of passengers,’® or an elec- 
trie power company ;** 
ages for injuries by railroads to employees,’* or at 
railroad crossings to drivers of teams‘’® and pe- 
destrians,‘* for injuries by street railway cars to 
passengers,*® for injuries by automobiles to motor 
cyclists,7® guests,8° and pedestrians,*+ for injuries 
by employers generally to their employees,’? or 
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bama Great Southern Re ACO  Me- 
Daniel, 69 So. 60, 192 Ala. 689; Louis- 
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Dersis v. Dersis, 98 So. 27, 210 

808; Lockridge v. Brown, 63 
. 524, 184 Ala. 106; Shirley v. Ezell, 
60 So. 905, 180 Ala. 352; Sneed v. 
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75. Demaray vy. Missouri-Kansas- 
Texas R. Co., (Mo.) 50 S.W.(2d) 1297 
[eert den 53 S. Ct? 20¢ 

76. Southern Ry. Co. v. Reed, 149 
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damages to property;*® 


title to land,** and elements®® 


86. Bray v. St. Louis-San Fran- 
CISCOL Rae COs SUD. lane, Lila, 
60; Buckey v. White, 111 A. 777, 137 
Md. 124. 

87. Booth y. Floyd, 108 S.E. 113, 
151 Ga. 732. 
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91. In re Shields’ Will, 224 N.W. 
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92. See supra § 670. 
93. See cases infra this section. 
{a] Form of instruction not com- 


mended.—(1) ‘‘This mode of instruct- 
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Hatch v. Marsh, 71 111.371; Homes v. 
Hale, 71 Ill. 552; Ogden v. Kirby, 79 
Ill. 561; Evans v. George, 80 Ill. 51. 
It is utterly impracticable to embody 
all the facts of a case in an instruc- 
tion; and where a part of the facts 
are prominently brought before the 
jury in an instruction, as was done 
in this instance, the ‘instruction is 
sure to mislead the jury. On the trial 
of a cause, the facts in the case can 
be argued before the jury by the re- 
spective parties, and in this manner 
such facts as are deemed to be con- 
trolling can be given prominence; 
but the office of an instruction is not 
an argument to the jury of the facts, 
but its sole object is to inform the 
jury what the law of the case is, aris- 
ing upon the testimony.” Martin v. 
Johnson, 89 Ill. 537, 539 [cit Mayr v. 
Hodge, etc., Co., 78 Ill.App. 556, 569]. 
(2) “It is safer for the court to 
avoid grouping the facts and charg- 
ing with reference to them; and if 
a party should request a charge in 
that form presenting his theory of 
the evidence, as he has a right to do, 
the court should see to it that it 
does not eliminate a material fact.” 
St. Louis, B. & M. Ry. Co. v. Droddy, 
(Tex.Civ.App.) 114 S.W. 902, 903. 

94. Ala.—Louisville, etc., R. Co. v. 
Rice, 14 So. 639, 101 Ala. 676; Pritch- 
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v. Uadiga, 21 Ala. 9. 

Ark.—Temple Cotton Oil Co. v. 
Skinner, 2 S.W.(2d) 676, 176 Ark. 17. 
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Co., 7 P.(2d) 1013; Starr v. Los An- 
geles Ry. Corporation, 201 P. 599, 187 
Cal. 270; Gallagher v. Williamson, 23 
Cal. 331, 83 Am.D. 114; Bickford v. Pa- 
cific Electric Ry. Co., (App.) 8 P. 
(2d) 186; Wessling v. Southern Pac. 
Co.,43. P.(2a). 22, 116° Cal.App. 447; 
Queirolo v. Pacific Gas & Electric 
Co., 300 P. 487, 114 Cal.App. 610; Ed- 
gar<vs ‘Citraro, (297 ©=P:'645, 112. ‘Cal: 
App. 163 [foll 297 P. 651, 112 Cal.App. 
764, and 297 P. 652,°112 Cal. moe 762); 
Sinan vy. Atchison, T. & S. DRY. CO:, 
284 P. 1041, 103 Cal.App. 703: Reed v. 
Wells, 282 P. 997, 102 Cal.App. 333; 
mene v. Beckner, 234 P. 113, 70 Cal. 
App. 624; Beyerle Lier KONbhe ey ADE. dee 
1015, 59 Cal. App. 7. 

Colo.—Denver, ete., Rapid Transit 
oe v. Dwyer, 3 Colo.App. 408, 33 P. 


Fla.—Gracy v. Atlantic Coast Line 
R. Co., 42 So. 908, 53 Fla. 350. 
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actions involving partic- 
ular issues connected with the contest of a will,’* 
and amount?°® ‘of 
damages; and in actions generally where questions 
are involved relating to the weight of evidence.** 


[§ 671] b. Mandatory Instructions 
ing Facts. The rule under consideration®? 
frequent application in cases where the court in 
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struction.®? In 


Summariz- 
finds 


Ga Vv. 
McDade, 31 S. BE. 420, 105 Ga. 134: 
Towns y. Kellett, 11 Ga. 286. 

Hawaii—Borowsky vy. Honolulu 
Rapid Transit Co., 29 Hawaii 188. 


Idaho.—Johnson y. Fraser, 2 Idaho 
(Hasb.) 404, 18 P. 48; Deasey v. Thur- 
man, 1 Idaho 775. 


Ill.— De Stefano v. Associated Fruit 


Co., 149 N.E. 284, 318 Tl. 345;) Ti- 
nois Cent. R. Co. v. Warriner, 82 N.E. 
2465 % 229) Til 91 Chicago» ‘Consek 


Traction Co. v. Schritter, 78 N.E. 820, 
Ces as eA leons light, etc; CO. Vv. 
Oller 7S Nakine 4 Oc le yee mos doe Danes 
A.N.S. 399 [aff 119 Ill.App. 181]; Il- 
linois Iron, etc., Co. v. Weber, 63 N. 
BK. 1008, 196 11]. 526; Hanusik v. Han- 
lon, 258. Ill-App. -1143—- Brewster). v. 
Rockford Public Service Co., 257 Ill. 
App. 182; Home Bank & Trust Co. v. 
Szostowski; 247 Ill.App. 207; Brad- 
ley v. Vandalia R. Co., 207 I11l.App. 
592; Richter v. Village of Maywood, 
191 Ill.App. 475; Keller v. Chicago, 
Wilmington & Vermillion Coal Co., 
184 Ill.App. 248; Ballance v. Wood- 
men’s Casualty Co., 183 Ill.App. 625; 
Reynolds vy. Alton, Granite City & St. 
Louis Traction Co., 183 Ill.App. 538; 
Watson vy. Wilber Mercantile Agency, 
183 Ill.App. 231; Schultz v. Burnwell 
Coal Co., 180 Ill.App. 693; Carroll vy. 
Chicago City Ry. Co., 180 Ill.App. 309; 
Fischer v. Chicago & W. T. R. Co., 171 
Ill.App. 347; Driza v. Jones & Adams 
Coal Co., 171 Ill.App. 139; Christensen 
v. Oscar: Daniels: 'Co.,° 170: 11). App. 59; 
Gamble-Robinson Commission Co. v. 
Delaware, L. & W. R. Co., 169 I11.App. 
319; Grannemann vy. Meyer, 169 Ill. 
App. 291; Odett v. Chicago City Ry. 
Co., 166 Ill.App. 270; Pfohman vy. Chi- 
eago: & A, {Rs .Co.,) 164) 1M App.’ 1905 
Geary v. City of Chicago, 161 Ill.App. 
461; McDermott yv. Springfield Coal 
Mining Co., 156 Ill.App. 129; Swengel 
v. Illinois Third Vein Coal Co., 154 Ill. 
App. 409; Hennigh v. Cleveland, C., 
Ch &. St! LAyRye Co, 143.0 Appy 283: 
Bonato v. Peabody Coal Co., 143 Ill. 
App. 163; Gould v. Aurora, E. & C. 
Ry. Co., 141 Ill.App. 344; John Mohr 
& Sons v. Martewicz, 139 Ill.App. 173 
{aff 86 N.E. 202, 236 Ill. 143; Kelly- 
ville Coal Co. y. O’Connell, 134 Ill. 
App. 311; Coal Belt Electric Ry. Co. 
v. Young, 126 Ill.App. 651; Harding 
v. Thuet, 124 Ill.App. 437; New Ohio 
Washed Coal Co. v. Hindman, 119 Ill. 
App. 287; Ford v. Hine Bros. Co., 115 
Ill.App. 153; Chicago City R. Co. v. 
O’Donnell, 114 Ill.App. 359; Chicago 
City, R. Co.:v.. Mauger, 105 Ill.App. 
579; MeNulta v. Jenkins, 91 I1l.App. 
309; Chicago Athletic Assoc. v. Eddy 
HPlectric Mfg. Co., 77 Ill.App. 204; Eu- 
gene Glass Co. vy. Martin, 54 Ill.App. 
Ab Hawley v. Dailey, 13 Ill.App. 

Ind.—Edwards v. Uland, 140 N.E. 
546, 193 Ind. 376; City of Decatur v. 
Hady, 115 N.E. 577, 186 Ind. 205, L.R. 
A. 1917E 242; Indianapolis Traction 
& Terminal Co. v. Mathews, 97 N.E. 
320, 177 Ind. 88; City of Huntingburg 
v. Hocker, 130 N.E. 814, 76 Ind.App. 
435; Neeley v. Louisville & S. I. 
Traction Co., 102 N.E. 455, 53 Ind.App. 
659; United ‘Coal ‘Mining’ ‘Co. vy. 
Daugherty, 96 N.E. 477, 51 Ind.App. 
165; Goldsmith v. First Nat. Bank, 
96 N.E. 503, 50 Ind.App. 11; Ittenbach 
v. Thomas, 96 N.E. 21, 48 Ind.App. 420; 
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instructing the jury assumes to direct a verdict if 
the jury find the facts as summarized in the in- 


such cases, it is uniformly held 


that, where a court instructs a jury upon which 
state of facts they must find a verdict for a party, 
the instruction should inelude all the facts in con- 
troversy material to the right of plaintiff or the 
defense of defendant.°* 


The rule, however, must 


American Sheet & Tin Plate Co. v. 
Bucy, 87 N.BH. 1051, 43 Ind.App. 501; 
Dudley v. State, 81 N.E. 89, 40 Ind. 
App. 74; Voris v. Shotts, 20 Ind.App. 
220, 50 N.E. 484; Wyman v. Turner, 
42 N.E. 652, 14 Ind.App. 118. 


ae v. Dratt, 40 Iowa 


Ky.—Myers v. Sanders, 7 Dana 506; 
Mitchell-Tranter Co. v. Ehmett, 65 S. 
IW, cSSday 2a Kya 17885 55 dus Ae WL O4 

Md.—B. F. Sturtevant Co. v. Cum- 
berland, Dugan & Co., 68 A. 351, 106 
Md. 587, 14 Ann.Cas. 675; Bristol Nat. 
Bank v. Baltimore, etc., R. Co., 59 A, 
134, 99 Md. 661, 105 Am.S.R. 321. 


Miss.—Dean v. Tucker, 58 Miss. 
ae Meyer v. Blakemore, 54 Miss. 
70. 


Mo.—Allen v. Missouri Pac. Ry. Co., 
294 S.W. 80; Flaherty v. St. Louis 
Transit Co., 106 S.W. 15, 207 Mo. 318; 
McDermott vy. .Hannibal, etc., R. Co., 
87 Mo. 285; Rice v. Kansas City, 
(App.) 16 S.W.(2d) 659; Hendry v. 
Judge & Dolph Drug Co., 245 S.W. 
358, 211 Mo.App. 166; Shortridge v. 
Raiffeisen, 222 S.W. 1031, 204 Mo. 
App. 166; Albritton v. Kansas City, 
188 S.W. 239, 192 Mo.App. 574; St. 
Louis Union Packing (Carvenig Mertens, 
(App.) 131 S.W. 354; Miller v. Mis- 
souri & Kansas Telephone Co., 126 
S.W. 187, 141 Mo.App. 462; Bolles v. 
Kansas City Southern R. Co., 115 S. 
W. 459, 134 Mo.App. 696; Percell v. 
Metropolitan St. Ry. Co., 103 S.W. 
115, 126 Mo.App. 43; Borden v. Falk 
Co., 71 S.W. 478, 97 Mo.App. 566; 
Boothe v. Loy, 83 Mo.App. 601; Henry 
Gaus, etc., Mfg. Co. v. Magee, etce., 
Mfg. Co., 42 Mo.App. 307. 


Neb.—Carruth v. Harris, 60 N.W. 
106, 41 Neb. 789; Consaul v. Sheldon, 
52 N.W. 1104, 35 Neb. 247; Platts- 
mouth v. Boeck, 49 N.W. 167, 32 Neb. 
297; Nelson v. Johansen, 24 N.W.: 
730, 18 Neb. 180, 53 Am.R. 806. 


N.Y.—Hazewell v. Coursen, 81 N. 
Y. 630 [rev 45 N.Y.Super. 22]. 


N.D.—Hustad v. International Oil 
Co., 202 N.W. 814, 52 N.D. 343. 


ath cnn ames v. Drake, 3 Sneed 


Tex.—International, etc., R. Co. v. 
ache, 21 S.W. 58, 2 Tex.Civ.App. 


Va.—Levine v. Levine, 132 S.E. 
320, 144 Va. 330; Norfolk Southern 
R. Co. v. Banks, 126 S.E. 662, 141 Va. 
715; Murphy’s Hotel v. Cuddy’s 
Adm/r,, 97 S. By %94124 Vaz 207%) At= 
lantic Coast Line R. Co. v. Newton, 
87 S.E. 618, 118 Va. 222; Ratcliffe 
v. Walker, 85 S.B. 575, 117 Va. 569, 
Ann.Cas.1917B 1022; Pocahontas Con- 
sol. Collieries Co. v. Hairston, 83 S.E. 
1041, 117 Va. 118; Vaughan Mach. Co. 
v. Stanton Tanning Co., 56 S.E. 140, 
106 Va. 445. 


W.Va.—Parsley v. Adtna Fire Ins. 
Co., 148 S.E. 206, 107 W.Va. 338; Wil- 
son v. Caldwell, 127 S.E. 497, 98 W. 
Va. 661; Penix v: Grafton, 103 S.E. 
106, 86 W.Va. 278; Stuck v. Kanawha 
& M. Ry. Co: '89"SH.o 280.278) Wi Vae 
490; Wiggin v. Marsh Lumber Co., 8:7 
S.H194, 77 W.Va. Ward! v: Ward, 
35 S.E. 873, 47 W.Va. 766; phonies 
Son ¥; Douglass, 13 S.E 1015, 35 W 

a. : 
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be taken in its reasonable sense to apply only to 
the substantive and controlling facts; facts essen- 
tial to the validity of the hypothesis, and not to 
the subsidiary and evidentiary facts; otherwise it 
would be difficult to tell where the trial judge 
should stop short of a recapitulation of the evidence 


and reasonable inferences, which 
templated by the rule.®® 


95. Illinois Cent. R. Co. v. Byrne, 
68 eae 420, 205 Ill. 9% Chicago,etc, 
Ry Go. Harrington, 61 N.E. 622, 192 
TINS Hutonidieen v. Wenzel, 56 N.E 
845, 155 Ind. 49; Pennsylvania (Oxo V. 
Weddle, 100 Ind. 138; Van Winter 
v. Henry Co., 17 N.W. 94, 61 Iowa 684. 


96. Schatte v. Maurice, 2 P.(2d) 
489, 116 Cal.App. 161; IJllinois Cent. 
R. Co. v. Smith, 70 N.E. 628, 208 Ill. 
608; Chicago, etc., R. Co. v. Glover, 
57 N.E. 244, 154 Ind. 584; American 
Sheet, etc., Plate Co. v. Bucy, 87 N.E. 
1051, 43 Ind.App. 501; Indiana Nat- 
ural Gas, etc., Co. v. Vauble, 68 N.E. 
195, 31 Ind.App. 370; Heigold v. Unit- 
ed Rys. Co. of St. Louis, 271 S.W, 778, 
308 Mo. 142. 


[a] Additional instruction, given 
to a jury which was in disagreement, 
stating that there were two disinter- 
ested witnesses whose testimony 
tended to support the contention of 
defendant, and that if the jury be- 
lieved them they would be warranted 
in finding the weight of evidence to 
be in favor of defendant, which was 
immediately followed by a verdict for 
defendant, is erroneous and prejudi- 
cial, as in effect requiring the jury 
to ignore all other evidence on the is- 
sue. J. C. Shaffer & Co. v. West Ten- 
nessee Grain Co., 271 F. 820. 

97. Chicago, etc., R. Co. v. Glover, 
57 N.H. 244, 154 Ind. 584; Indiana 
Natural Gas, etc., Co. v. Vauble, 68 
N.E. 195, 31 Ind.App. 370. 

98. Fitzpatrick v. Cinitis, 139 <A. 
639, 107 Conn. 91; Illinois Iron, etc., 
Co. v. Weber, 63 N.E. 1008, 196 Ill. 
526; Smith v. Williams, (Mo.) 221 S. 
W. 360. 

99. Texas & P. Ry. Co. v. Wiley, 
(Tex.Civ.App.) 155 S.W. 356 [rev 
(Commn.App.) 206 S.W. 833]. 


1. Surratt v. Wagner, 155 A. 315, 
161 Md. 159; Enterprise Theatre Cor- 
Py ation v. Stutz, 156 S.H. 401, 155 Va. 
734, 


2. See supra text and note 94. 


3. Ensign v. Southern Pac. Co., 223 
P. 953, 193 Cal. 311; Hodge v. Wein- 
stock, Lubin & Co., 293 P. 80, 109 Cal. 
App. 393; Hardeman v. Ellis, 135 S.E. 
195, 162 Ga. 664; Battle v. Kent, 161 
S.E. 850, 44 Ga.App. 433; Central of 
Georgia Ry. Co. v. Dabney, 160 S.E. 
818, 44 Ga.App. 143; Vance v. Monroe 
Drug Co., 149 Ill.App. 499; Alexander 
v. Barnes Grocery Co., 7 S.W.(2d) 


If an essential fact is 
omitted, the error cannot be cured by another in- 
struction,®® but only by withdrawing the instruc- 
tion from the jury;®* for even where instructions 
may supplement each other, each one must state 
the law correctly as far as it goes, and they should 
be in harmony, so that the jury may not be misled.®% 
An instruction which groups all facts essential to 
a finding upon a particular theory is not erroneous 
as excluding another group of facts which also 
would have justified a finding in favor of the same 
party,°® and where the case includes conflicting 
groups of facts presented to the jury in separate 
instructions, an instruction based on one of the 
groups of facts is not erroneous for failure to state 


TRIAL 


Mandatory 


cannot be con- 


mobilists,°® 


370, 223 Mo.App. 1. 
4 Donnell yv. Stein, (Mo.) 53 S.W. 
(2d) 903. 


5. Hellmann v. (Mo. 


Massmann, 


| App.) 53 S.W.(2d) 1069. 


6. Griffith v. Continental Casualty 
Co., 253 S.W. 1048, 299 Mo. 426. 


7. Shrank v. Chicago & A. he Cos 
140 S.W. 319, 159 Mo.App. 299 


8 Southern Ry. Co.. v. 
Adm’r, 98 S.E. 31, 124 Va. 379. 

9. Kaufman Beef Co. v. United 
Rys. & Electric Co. of Baltimore, 109 
A. 191, 135 Md: 524,°9 A.LR. 476. 


10. Burgess v. Garvin, 272 S.W. 
108, 219 Mo.App. 162. 


11. Cummins v. Yellow & Checker 
Cab* Co.) (CalvApp.) "154 PiC2d)) 15365 
Albert v. Maher Bros. Transfer Co., 
(lowa) 243 N.W. 561; State v. Lup- 
ton, (Md.) 161 A. 393; Geisendorf v. 
Brashear Truck Co., (Mo.App.) 54 S. 
W.(2d) 72; Gettemeyer v. Thies, (Mo. 
App.) 51 S.W.(2d) 868. 

12. Whitley v. Wright Carriage 
Body Co., 186 Ill.App. 300; Fisher v. 
Laclede Gas Light Co., (Mo.) 31 S.W. 


Piro s 


(2d) 770; Goode v. Central Coal & 
Coke Co., (Mo.) 226 S.W. 260; Very 
v. Willi, (Mo.App.) 293 S.W. 500; 
Jackson v. Anderson, (Mo.App.) 273 
S.W. 429. 

13. Bricker v. City of Troy, 287 S. 
W. 341, 315 Mo. 353; Beane v. City of 


Bry seneen, 256 S.W. 10938, 215 Mo.App. 


14. Noland v. Morris & Co., 248 S. 
W. 627, 212 Mo.App. 1; Gerstein v. C. 
Ey ae Co., 173 N.W. 209, 169 Wis. 


15. Mattocks v. Class A Motor Co., 
267 P. 736, 92 Cal.App. 127. 


16. Ala.—Thomas Fraser Lumber 
we v. Henson, 58 So. 812, 4 Ala.App. 

Cal.—Rush v. Lagomarsino, 237 P. 
1066, 196 Cal. 808; Fidelity & Cas- 
ualty Co. of New York vy. Paraffine 
Paint Co., 204 P. 1076, 188 Cal. 184; 
Mora v. Favilla, 199 P, LT L386, Cal! 
199; Elsey v. Domeca, 299 BP. 794, 114 
Cate "App. 42. 


Ill.— O’Brien vy. Chicago City Ry. 
Co., 127 N.B. 389, 2938 Tl, 140; J. B. 
Margolies Grocery Co. v. Kopman, 244 


Ill.App. 451; Beyer v. ,Wolfe, 228 
Dil.App. 429; Dannenberg v. Rahn, 206 
Tll. App. 414; Jones v. Vickers, 173 


facts. Following the rule,’ 
which do not omit a material fact from the hy- 
pothesis on which recovery or defense is based 
are proper,* and have been upheld in actions on sale 
of stock,* notes,® accident insurance policy,® 
to recover damages for injuries by railroads to 
employees,’ and at railroad crossings to pedestri- 
ans,® for injuries by street railway cars to auto- 
for injuries by automobiles to pedes- 
trians,!° or other automobiles,!+ for injuries by em- 
ployers generally to their employees,+? or by mu- 
nicipalities to travelers on their highways;+* actions 
for assault,!4 and in actions involving particular 
issues, as, for example, fraud.® 


Mandatory instructions omitting material facts. 
Following the rule, mandatory instructions which 
omit a material fact from hypothesis on which re- 
covery of defense is based are erroneous,'® and have 
been so held in actions on contracts generally,'* 
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a fact in the other conflicting group. 
instructions not omitting material 


mandatory instructions 


actions 


Tll.App. 481; Asplund v. Conklin 


Const. Co., 154 Ill.App. 164 

Ind.—Burroughs y. Southern Col- 
onization Co., (App.) 173 N.E. 716. 

Kan.—Kindig v. Atchison, T. & S. F. 
Ry. ‘Co., 1 Pir(2da) 75, 133) Kam. 45.9; 

Md.—Hart v. Leitch, 91 A. 782, 124 
Md. 77; Goodman y. Saperstein, 81 A. 
695, 115 Md. 678; Miller v. Leib, 72 
A. 466, 109 Md. 414. 

Mo.—Quinn v. Berberich, (App.) 51 
S.W.(2d) 153; Messer v. Gentry, 290 
S.W. 1014, 220 Mo.App. 1294; Hendry 
v. Judge & Dolph Drug Co., 245 S.W. 
358, 211 Mo.App. 166; Klene v. Camp- 
bell, (App.) 213 S.W. 520; Saulan vy, 
St. Joseph Ry. Co., (App.) 199 S.W. 


714; Greer v. St. ‘Louis, IM. & S. 
Ry. Co., 158 S.W. 740, 173 Mo.App. 
276; Riegel v. Loose-Wiles Biscuit 


Co., 155 S.W. 59, 169 Mo.App. 513. 


N.Y.-—Callahan vy. New York Rys. 
uae 256 N.Y.S. 779, 235 App. 
iv . 


Ohio.—Chapman y. Blackmore, 177 
N.E. 772, 39 Ohio App. 425. 


Okl.—Chicago, R. I. & P. Ry. 
v. Clark, 148 P. 998, 46 Okl. 382. 


Tex.—A. J. Anderson & Co. v. Reich, 
(Commn.App.) 260 S.W. 162 [rev (Civ. 
App.) 249 S.W. 298]; Corpus Christi 
St. & Interurban Ry. Co. v. Kjellberg, 
(Civ.App.) 185 S.W. 4380; Hawkins v. 
Western Nat. Bank of Hereford, (Civ. 
App.) 146 S.W. 1191. 


Va.—Winn Bros. & Baker v. Lips- 
combe, 103 S.E. 623, 127 Va. 554; 
pesabeake &O wR ye Cox ay. Arring- 
ton, 101 S.E. 415, 126 Va. 194; Vir- 
ginia & S. W. Ry. COUnVc Skinner, 86 
S.E. 137, 217 Vae 8b; 


W.Va.—Curry v. New Castle Auto 
Express, 164 S.E. 147; Parsley v. 
®tna Fire Ins. Co., 148 S.E. 206, 107 
W.Va. 338; Lawson v. Dye, 145 S.E. 
817, 106 W.Va. 494, 63 ACT ERE 271; 
Read v. Wiseman, 145 S.E. 388, 106 
W.Va. 287; Evans v. Kirson, 106 S.E. 
647, 88 W.Va. 343; Penix v. Grafton, 
103 S.E. 106, 86 W.Va. 278. 


17. National Importing & Trading 
Co. v. EH. A, Bear & Co., 155 N.E. 343, 
324 Ill. 346 [rev 236 ‘Ill. App. 426]: 
Burroughs v. Southern Colonization 
Co., (Ind.App.) 173 N.E. 716; Wirtel 
v. Nuelle, (Mo.App.) 27 S.W. (2d) 501; 
Adams, Payne & Gleaves y. Indiana 
Wood ‘Preserving Co., 154 S.E. 558, 
155 Va. 18. 


Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘sales of goods'® or lands,!® leases,?® notes,?! in- 
liability,?3 
actions for compensation by attorneys,?° brokers,”® 
salesmen,?7 and employees generally;?° actions by 
or against carriers of goods,?® and telegraph®® and 
actions to enforce a me- 
actions to recover damages for 
injuries by railroads to passengers,*? employees,?* 
and at railroad crossings to pedestrians,*® and au- 
tomobilists,*® for. injuries by street railway cars to 
passengers,*7 automobilists,** and pedestrians,®® for 
injuries by automobiles to motorists,*® guests,4! mo- 


surance, including life,?? 


telephone*! companies; 


chanie’s lien;?2 


tor cyclists,#? and pedestrians,*? 


18. Ala.—North Alabama Grocery 
Co. v. J. C. Lysle Milling Co., 88 So. 
590, 205 Ala. 484; Amzi Godden Seed 
Co. v. Smith, 64 So. 100, 185 Ala, 296. 


Ark.—Joppa Mattress Co. v. Ar- 
kansas Valley Cotton Oil Co., 142 S. 
W. 831, 101 Ark. 548. 


Cal.—California Credit & Collec- 
tion Corporation v. Brandlin, 243 P. 
41, 75 Cal.App. 609. 


Idaho.—Idaho Implement Co. v. 
Lambach, 101 P. 951, 16 Idaho 497. 


Ill.— De Stefano yv. Associated Fruit 
Co., 149 N.E. 284, 318 Ill. 345. 


Ind.—Smith v. Hunt, 98 N.E. 841, 50 
Ind.App. 592. 

Mo.—Walker v. Bianchi, 
S.W. 1044; Erie City Iron Works 
v. Ferer, (App.) 263 S.W. 1008; Bix- 
ler v. Wagster, (App.) 256 S.W. 520. 


N.C.—Fountain v. Jones, 106 S.E. 
26,51 8I N.C: 275 


W.Va.—Myers v. Cook, 104 S.H. 593, 
87 W.Va. ?55. 

19. Moore v. Whitmire, 66 So. 601, 
189 Ala. 615; Barnett v. Smith, (Mo. 
App.) 230 S.W. 681. 


20. Pullam vy. Vaughn, (Mo.App.) 
218 S.W. 889. 

21. Mizell v. Farmers’ Bank of 
Clio, 61 So. 272, 180 Ala. 568; Morris 
v. Thurman, 263 Ill.App. 78; Vaughan 
Mach. Co. v. Stanton Tanning Co., 56 
S.E. 140, 106 Va. 445. 


22. Darrell v. Mutual Ben. Life 
Ins. Co., 186 P. 620, 44 Cal.App. 523; 
Mason v. Illinois Bankers’ Life Ass’n 
of Monmouth, 199 Ill.App. 184; Farm- 
ers’ & Merchants’ Mutual Life Ass’n 
v. Mason, 116 N.E. 852, 65 Ind.App. 66; 
Schertz v. John Hancock Mut. Life 
Ins. Co., (Mo.App.) 251 S.W. 93; Bur- 
gess v. Pan-American Life Ins. Co., 
oe App.) 211 S.W. 114 [rev 230 S.w: 
315 


(App.) 276 


23. Royle Mining Co. v. Fidelity & 
Casualty Co. of New York, 142 S.W. 
438, 161 Mo.App. 185. 


24. AXtna Ins. Co. v. Weekley, 24 
S.W.(2d) 292, 232 Ky. 548; Avery v. 
Mechanics’ Ins. Co. of Philadelphia, 
(Mo.App.) 295 S.W. 509. 

25. Dodson v. Marks, 90 N.E. 176, 
942 Ill. 599; Watson v. Wilber Mer- 
cantile Agency, 183 I1l.App. 231. 


26. Lockett v. Zimmermann, 185 
Tll.App. 58; Fast v. Austin, 107 A. 
540,135 Md.1; Brown v. Russell, (Mo. 
App.) 221 S.W. 791; Graf & Case 
Realty Co. v. Lovell, 163 S.W. 877, 180 
Mo.App. 706; Weidemeyer v. Wood- 
rum, 154 S:w. 894, 168 Mo.App. 716. 

27. Stimson v. Brinkman, (Mo. 
App.) 190 S.W. 646. 

28. Lauf v. Wiegersen, (Mo.App.) 
295 S.W. 495; Shrum v. Brill, (Mo. 
App.) 230 S.W. 367; Burt v. Gabbert, 
160 S.W. 838, 174 Mo.App. 521. 

29. Hutchison Grocery Co. v. Lou- 
isville & N. R. Co., 230 Ill.App. 291; 
Jones v. St. Louis-San Francisco Ry. 
Co., 50 S.W.(2d) 217, 226 Mo.App. 


TRIAL 
and fire;?4 
property ;°1 


and damages.°? 


terial facts. 


for injuries by 


1152. 


30. Southwestern Telegraph & Tel- 
ephone Co. v. Bruce, 117 S.W. 564, 89 
Ark. 581. 


31. Miller vy. Missouri & Kansas 
Telephone Co., 126 S.W. 187, 141 Mo. 
App. 462. 

32. Trippennsee vy. Schmidt, (Mo. 
App.) 52 S.W.(2d) 197. 

33. Kansas City Southern Ry. Co. 
v. Teater, 186 S.W. 294, 124 Ark, 1; 
Reed v. Yazoo, etc., R. Co., 47 So. 670, 
94 Miss. 639; Edmondson y. Missouri 
Pac. R. Co., (Mo.App.) 264 S.W. 470. 


o4,, St.) Wouis, T.) Me & 7S RR. vs 
Stewart, 187 S.W. 920, 124 Ark. 437; 
Jones v. Southern Pac. Co., 239 P. 
429, 74 Cal.App. 10; West v. Cincin- 
nati, I. & W. R. Co., 240 Ill.App. 512; 
Ft. Worth & D. C. Ry. Co. v. Miller, 
(Tex.Civ.App.) 201 S.W. 1049. 


So. PSL, MuOUIS 65 (Shes EVe COs. Ve 
Dennis, 103 So; 894, 212 Ala. 590; Mis- 
souri, TON Ry. Co. of Texas v. 
James, 120 s.W. 269, 55 Tex.Civ. App. 


ee Blackwell v. Union Pac. R. Co., 
(Mo.) 52 S.W.(2d) 814. 


37. Neeley v. Louisville & S. I. 
Traction "Co., 102° N.Be" 455, 53° Ind. 
App. 659 


38. Anderson v. Bradley, 94 So. 
287, 208 Ala. 302; Mettie v. De Bag- 
hian, 126 A, 419, 2 N.J.Misc. 990 [rev 
134 A. 738]. ‘ 


39. Carlin v. Chicago Rys. Co., 205 
Ill.App. 303; Doolittle v. Union Trac- 
tion Co., 138 N.E. 694, 81 Ind.App. 184. 


40. Boothe v. Teche Lines, (Miss.) 
143 So. 418; Hustad v. International 
Oil Co., 202 N.W. 814, 52 N.D. 343; 
Gilley v. Simmons, 134 S.E. 550, 145 
Va. 549. 


41. Kelly vy. Huber Baking Co., 125 
A. 782, 145 Md. 321; Brooks v. Men- 
augh, (Mo.) 284 S.W. 803; Allison v. 
Dittbrenner, (Mo.App.) 50 S.W.(2d) 
199. ‘ 

42. Ward v. Meadows, 88 So. 427, 
205 Ala. 432. 

43. Scarpulla v. Giardina, 96 So. 
593, 209 Ala. 550; Goodwin v. Eugas, 
236 S.W. 50, 290 Mo. 673; Bulson v. 


Lear, 226 N.Y.S. 479, 222 App.Div. 
413. 

44. Ala.—Freeman v. Worthington, 
89 So. 389, 206 Ala. 76; Standard 


Cooperage v. Dearman, 86 So. 537, 204 
Ala. 553; United States Cast Iron 
Pipe & Foundry Co. v. Granger, 55 So. 
244, 172 Ala. 546; Alabama Steel & 
Wire Co. v. Thompson, 52 So. 75, 166 
Ala. 460. 


Ark.—Kelly Handle Co. v. Shanks, 
225 S.W. 302, 146 Ark. 208; Harger 
v. Harger, 222 S.W. 736, 144 Ark. 375; 
Nashville Lumber Co. v. Thornton, 
142 S.W. 152, 101 Ark. 283; Wilcox v. 
Hebert, 118 S.W. 402, 90 Ark. 145. 


Conn.—Cohen v. Stevenson, 111 A. 
618, 95 Conn. 424. 


Ill.—Hichhorn y. St. Louis & O’Fal- 
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employers generally to their employees,** or by 
municipalities to travelers on their highways;** 
actions for assault,*® malpractice,+7 malicious pros- 
ecution,*® ejectment,*®? damages to land®° or other 
actions involving particular issues re- 
lating to the contest of wills,°? title to goods®* or 
land,®+ powers and liabilities of partners,®® fraud,°® 


Requests for mandatory instructions omitting ma- 
Following the rule, requests for man- 
datory instructions which omit a material fact from 
the hypothesis on which recovery or defense is 
based are properly refused,°® and it has been so 


lon; €oal,,Co:,. 123~ NE. 46035 e285) Lele 
351 [rev 212 Ill.App. 152]; Newton v. 
Illinois Oil Co., 232 Ill.App. 115; Kel- 
ler v. Chicago, Wilmington & Vermil- 
lion Coal Co., 184 Ill.App. 248; Connor 
v. American Spirits Mfg. Co., 175 Ill. 
App. 159; Boden vy. Kewanee Coal & 
Mining Co., 157 Ill.App. 484. 


Ind.—City of Decatur v. Eady, 115 
N.E. 577, 186 Ind. 205, L.R.A.1917E 
242; Noblesville Milling Co. v. Wit- 
ham, 156 N.E. 522, 86 Ind.App. 209. 


Ky.—Kentucky Midland Coal v. 
Vincent, 166 S.W. 815, 159 Ky. 175. 


Mo.—Baker v. Atlas Portland Ce- 
ment Co., (App.) 299 S.W. 70; Hanks 
v. St. Louis-San Francisco R. Co., 
269 S.W. 404, 217 Mo.App. 528; Bujalo 
v. St. Louis Basket & Box Co., (App.) 
227 S.W. 844. 


W.Va.—Petry v. Cabin Creek Con- 


aor Coal 'Co.,. $8. Sis) L05s) Te iWin 
45. Houston v. Town of Waverly, 


(Ala.) 142 So. 80; City of Madison v. 
Bearden, 96 S.E. 572, 22 Ga.App. 376; 
Dent v. Town of Mendenhall, 104 So. 
82, 139 Miss. 271. 


46. Princeton Coal Co. v. Dowdle, 
142 N.E. 419, 194 Ind. 262 


47. ' Tully v. Mandell, 168 N.E. 923, 
269 Mass. 307; McDonald v. Crider, 
(Mo.App.) 272 S.W. 980; Browning 
xe Hoe ioam, 111 S.E. 492, 90 W.Va. 


48. Webb v. Byrd, 219 S.W. 683, 
203 Mo.App. 589. 


49. Hurley v. Shortridge, 
858, 118 Va. 136. 


50. Meighan v. Birmingham Ter- 
minal Co., 51 So. 775, 165 Ala. 591. 


51. Carr v. Threlkeld, (Mo.App.) 
Sh (SyW. (2a) (592: St” Boulst& os eas 
R. Co. v. Blocker, (Tex.Civ.App.) 138 
Siw. L562. St. bouis etc Rs iCounwe 
Droddy, (Tex.Civ.App.) 114 S.W. 902; 
American Ry. Express Co. v. Rogers, 
116 S.E. 530, 93 W.Va. 287. 


86 S.E. 


52. Dowdey v. Palmer, 122 N.E. 
102, 287 Ill. 42. 
53. Gregmoore Orchard Co. v. Gil- 


mour, 140 S.W. 763, 159 Mo.App. 204. 


54. Drda v. Drda, 131 N.E. 599, 298 
Ill. 278. 


55. W. A. Smith & Bro. v. Spinnen- 
peer & Peters, 170 S.W. 84, 114 Ark. 
4, 


56. Rutherford v. Holbert, 142 P. 
1099)" 42 ‘Okl.\. 735, - LR. ASL 9Pos 207 
oper v., Noel, 143 N.W.. 130, 32 -S:D. 


57. Marlow v. American Car & 
Foundry Co., (Mo.App.) 282 S.W. 522. 


58. Ala.—Houston v. Town of 
Waverly, 142 So. 80; Hammond Mo- 
tor Co. v. Acker, 122 So. 178, 219 Ala. 
291; Central of Georgia Ry. Co. v. 
Wilson, 111 So. 901, 215 Ala. 612; D. 
S. Pate Lumber Co. v. Davis, 112 So. 
124, 215 Ala. 547; Southern Ry. Co. v. 
Chestnutt, 97 So. 905, 210 Ala. 282; 
Northern Alabama Ry. Co. v. Mc- 
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held in actions on contracts generally,®® sales of 
goods®® or lands,® leases,®? notes,°*? insuran¢e, in- 
mutual benefit,*° 


accident,®® 
actions for compensation 


eluding life,®# 
fire ; 67 


physicians, °° agents,‘ and employees generally ;7+ 
actions by or against common earriers of goods,‘? 
or passengers,”? and electric power companies ;7# 


Gough, 96 So. 569, 209 Ala. 435; 
Southern Ry. Co. vy. Patterson, 84 So. 
260, 203 Ala. 555. 


Cal.—Tucker v. City and County of 


San Francisco, 296 P. 101, 111 Cal. 
App. 720 

Ga.—Western & A. R. R. v. Gray, 
157 S.E. 482, 172 Ga. 286 [appeal 


GismybIsS.Ct51654,5283, U.S. 811, 15) la. 
Ed. 1428]; Schnore v. Joyner, 157 S. 
EH. 353, 42 Ga.App. 688 

Ill.—Lindsey v. Rosen, 255 Ill.App. 
21 [conforming to directions 167 N.}E. 


89, 385 Ill. 402]; Luka v. Behn, 225 
Ill.App. 165; Swanson y. Peoria & P. 
Wo Ry. Cone 219 LA pp.. 59) Alaliliivs 


Chicago & A. R. Co., 208 Ill.App. 102; 
Sells v. Grand Trunk Western Ry. 
Co., 206 Ill.App. 45. 


Ind.—Southern Surety Co. v. Calver- 
ly, 143 N.E. 626, 195 Ind. 247; Pills- 
bury Flour Mills Co. v. Citizens’ Nat. 
Bank of Peru, 169 N.E. 352, 91 Ind. 
App. 211. 


Me.—Gilman v. F. O. Bailey Car- 
riage Co., 141 A. 321, 127 Me. 91. 


Md.—Friedman v. Hendler Cream- 
ery Co. 5 143) VAL £4265 Wib8e Mids bs: 
Booth Packing Co. v. Greuner, 99 A. 
714, 129 Md. 392; Cecil Paper Co. v. 
Nesbitt, 83 A. 254, 117 Md. 59. 


Mass.—Dooley v. Murphy, 118 N.E. 
287, 229 Mass. 72. 


Mo.—Dunsmore v. Hartmann, 256 
S.W. 1031; Armould Oil Co. v. Wilkin- 
son, (App.) 16 S.W.(2d) 678; Youtsey 
Vane hica Zon Re Lac PAR y. Co: C&pp.) 
351 S.W. 468. 


. N.J.—Hotchkiss v. Walter, 
242, 4 N.J.Mise. 211. 


Pa.—Sweeney v. Floyd, 90 Pa.Super. 


132 A. 


14. 


S.C.—Rumler v. Gantt, 113 S.E. 581, 
LUPE RSHOS a bty(a 


Tex.—Wichita Valley Ry. Co. v. 


Meyers, (Civ.App.) 248 S.W. 444; 
Missouri, K. & TT: R. Co..of Texas. v. 
Middleton, (Civ.App.) 172 S.W. 1114; 


United States Express Co. v. Taylor, 
(Civ.App.) 156 S.W. 617. 


Va.—Le Cato v. Eastern Shore of 
Virginia Agr., Ass’n, 133 S.E. 488, 147 
Va. 885; Guntner v. Hughes, 129 S.E. 
239, 143 Va. 36; Sands & Co. v. Nor- 
vell, 101 S.E, 569, 126 Va. 384; Shive- 
ley’s Adm’r v. Norfolk & W. Ry. Co., 
99 S.B. 650, 125 Va. 384; Carpenter v. 
Smithey, 88 S.E. 321, 118 Va.° 533; 
Peek v. City we Hampton, 80 S.E. 593, 
115 Va. 855. 


WV Browning v. Hoffman, 111 
S.E. 492, 90 W.Va. 568 


59. Bluthenthal & Eiekart May Ad- 
vertising Co., 96 A. 434, 127 Md. 277; 
Meyer v. Frenkel, 77 AL 369, 113 Ma. 
36; Kennedy v. Bowling, 4 S.W.(2d) 
438, 319 Mo. 401; Fortunato v. Cica- 
lese, 108 A. 183, 93 N.J.Law 461. 


60. Ala.—McCord v. Rogers, 99 So. 
794, 211 Ala. 76; Long-Richardson 
Mercantile Come ‘Herron, ST Sond 33, 
3 Ala.App. 525; National Chemical Co. 
v. National Aniline & Chemical Co., 
57 So. 114, 3 Ala.App. 469. 

Cal.—John Breuner Co. vy. 
276 BP. 422, 98 Cal.App. 92. 

Md.—Fleischmann vy. Clark, 111 A. 
851, 187 Md. 171; Martin Fertilizer 
Co. v. Thomas & Co., 109 A. 458, 135 


Allred, 
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and 
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Md. 633; Catanzaro Di Giorgio Co. v. 
F. W. Stock & Sons, 81 A. 385, 116 Md. 
201. 


Mo.—Grassmuck vy. Ehrler, (App.) 
207 S.W. 287 


Va. ses River Lumber Co. v. 
Smith Bros., 116 S.E. 241, 135 Va. 
406. 


61. District Nat. Bank v. Maiatico, 
GLY App DCs 2427760) RI @a)r. 10s; 
Haskell v. Starbird, 142 N.E. 695, 152 
Massye niin 

62. Collins v. Tootle Estate, 137 
S.W. 273, 156 Mo.App. 221; Warren 
v. Smith, 180 P. 97, 92 Or. 127. 


63. Gafford v. Tittle, 141 So. 653, 
224 Ala. 605; Security Finance Co. v. 
Kelly’s Tire Shop, 114 So. 298, 216 
Ala. 642; Lester v. Jacobs, 103 So. 
682, 212 Ala. 614; Smith v. McDonald, 
130 So. 516, 24 Ala.App. 88; Home 
Credit Co. v. Fouch, 142 A. 515, 155 


Md. 384; Glasse v. King, (Mo.App.) 
195 °S.W. 522. 
64. Ala.—National Life & Accident 


Ins, Co. v. Edwards, 141 So. 668, 224 
Ala. 698. 
Cows 


Cooke, 144 So. 217. 


Mo.—Whiteside v. Court of Honor, 
(App.) 231 S.W. 1026; Deppe v. Na- 
tional Council Junior Order United 
American Mechanics, (App.) 220 S.W. 
974. 

Tex.—American Nat. Ins. Co. v. Al- 
len, (Civ.App.) 226 S.W. 823. 

Va.—Mutual Life Ins. Co. of New 
York y. Brown, 119 S.H. 142, 137 Va. 
278. 

65. 
Deeg, 
35. 


Casualty, sCow ve 
59 Tex.Civ.App. 


Continental 
125 OS. WVe, Sos, 


66. Sovereign Camp, W. O. W., v. 
Rowe, (Ala.) 143 So. 171; Woodmen 
of the World v. Wright, 60 So. 1006, 
7 Ala.App. 255. 


67. Hartford Fire Ins. Co. v. 
gram, 112 So. 424, 216 Ala. 111. 


68. Cooke vy. Embry, 123 So. 27, 
219 Ala. 623; Denson vy. Stanley, 84 
So. 770, 17 Ala.App. 198 [cert gr 84 
So. 778, 203 Ala. 408]. 


In- 


69. Cowan v. Bouffleur, 192 Ill. 
App. 21. 
70. Muir v. Kalamazoo Corset Co., 


119 N.W. 589, 155 Mich. 441. 


71. Williams v. Lay, 63 So. 792, 9 
Ala.App. 373; Barr & Martin v. John- 
son, 155 S.W. 459, 170 Mo.App. 394. 


72. Tennessee River Nav. Co. v. 
Walls, 92 So. 202, 18 Ala.App. 305; 
Payne v. Roe, 122 A. 322, 143 Md. 282; 
Guilt, CC. & S.iks Ry. Cosvidiaa; Bow- 
ers & Son, (Tex.Civ.App.) 175 S.W. 
SG) OMAssourl, AK Ge DeiRy. (Co, oft 
Texas v. Cauble, (Tex.Civ.App.) 174 
S.W. 880 


73. Brondstivere v. Equity Co-op. 
Exch., 199 N.W. 570, 160 Minn. 162; 
Stofer vy. Harvey, (Mo. App.) 204 S.W. 
5 


74. Montgomery Light & Water 
Power Co. v. Thombs, 87 So. 205, 204 
Ala. 678; Annapolis & Chesapeake 
Bay Power Co. v. State, 136 A. 615, 
152 Md. 241. 


75. HH. M. Waldron & Co. v. Gil- 
more, 95 A. 129, 87 N.J.Law 723. 


actions to enforce mechanics’ liens;75 
recover damages for injuries by railroads to pas- 
sengers,’® employees,’? trespassers,’® and at rail- 
road crossings to automobilists,‘® and pedestrians,*° 
for injuries by street railway cars to passengers,*? 
automobilists,8? and pedestrians,** for injuries by 
automobiles to motorists,’ and pedestrians,*° for 


ee 
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actions to 


! 

76. Roberts v. Sierra Ry. Co. of 
California, 111 P. 519, 527, 14 Cal.App. 
180; Campbell v. Duluth & N. E. Ry. 
Co., 127 N.W. 413, 111 Minn. 410. 


77. U.S.—Erie R. Co. v. Schomer, 
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Ala.—Louisville & N. R. Co. v. 
MOUne, bse) SOs p2is,e we OS Ablaee oo le 
Woodward Iron Co. v. Sheehan, 52 So. 
24, 166 Ala. 429. 


Ark.—A. L. Clark Lumber Co. v. 
Northcutt, 129 S.W. 88, 95 Ark. 291. 


Ill.—Offner v. Chicago & E. R. Co., 
174 Tll.App. 82. 


Mo.—Kamer v. Missouri-Kansas- 
Texas R. Co., 32 S.W.(2d) 1075, 326 
Mo. 792 [cert den 51 S.Ct. 216, 282 U. 
S2903)075, Lhd S79 5i6 


N.J.—Coll v. Lehigh Valley R. Co., 
132 A. 922, 102 N.J.Law 713 [aff 130 
A. 225]; Coll v. Lehigh Valley R. Co., 
Bee 225, 3 N.J.Misc. 869 [aff 132 A. 


Tex.—it. Worth & RG. Ry. Conv. 
Bailey, (Civ.App.) 136 S.W. 822. 


78. Southern Ry. Co. v. Gantt, 98 
So. 192, 210 Ala. 383; Southern Ry. 
Co. v. Smith, 55 So. 913, 173 Ala. 697. 


79. Payne v. Roy, 90 So. 605, 206 
Ala. 432; Whatley v. Chicago Great 
seciers R..Co., 253 P. 1096, 123 Kan. 


80. Baltimore & O. R. Co. v. Har- 
ris, 88 A. 282, 121 Md. 254; St. Louis 
Southwestern Ry. Co. of Texas v. 
Cambron, 131 S.W. 1130, 62 Tex.Civ. 
App. 465. 


81. Ala.—Alabama City, G & A. 
Ry. Co. v. Wentress, 54 So. 652, 171 
inte 285. 


onn.—Dwyer v. Connecticut Co., 
131 A. 838, 103 Conn. 678. 


Ill.—Coburn vy. Moline, EH. M. & W. 
Ry. Co; 90. NE C4; 243 Ill. 448, 134 
Am.S.. 377. 


Ky.—South Covington & C. St. Ry. 
Co. v. Hardy, 153 S.W. 474, 152 Ky. 
374, 44 L.R.A.N.S. 32. 


Mo.—Grubb v. Kansas City Rys. 
Co., 230 S.W. 675, 207 Mo.App. 16; 
Maier vy. Metropolitan St. Ry. Co., 162 
S.W. 1041, 176 Mo.App. 29. 


Ohio.—Beierla v. Hockenedel, 
N.E. 578, 25 Ohio App. 186. 


Tex.—Dallas Consol. Electric St. 
Fe eee v. Kelley, (Civ.App.) 142 S.W. 


82. Alabama Power Co. v. Armour 
& Co., 92 Son911,.207 Ala. 15: OFNeilt 
v. Kansas City Rys. Co., (Mo.App.) 
239 S.W. 877; Virginia Ry. & Power 
CoP vaNie Slack Grocery Cos lois: 
E. 878, 126 Va. 685. 


83. Williams v. Fleming, 284 S.W. 
194, 46 JAC LAUR d'2202 


84. Maidman v. Rose, 149 N.E. 630, 
253 Mass. 594. 


85. Ala.—Alabama Produce Co. v. 
Smith, 141 So. 674, 224 Ala. 688; Bains 
Motor Co. v. Le Croy, 96 So. 483, 209 
Ala. 345; Brown v. Yielding, 90 So. 
499, 206 Ala. 504. 

Il1.—Osberg v. Cudahy Packing Co., 
198 Ill.App. 551. 

Mo.—Goodwin v. Eugas, 236 S.W. 

50, 290 Mo. 678. 


Ohio.—_Smythe v. Harsh, 156 N.E. 
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injuries by employers generally to their employees,*® 
or by municipalities to travelers on their streets ;°7 
actions for assault,8® malicious prosecution,®® eject- 
ment,®° damages to land®! or other property ;°? ac- 


tions involving particular issues 
to land,°®? fraud,®* release,®® and 


in actions generally where questions are involved 


619, 24 Ohio App. 391. 


Tex.—Vesper v. Lavender, 
App.) 149 S.W. 377. 


gs6. Ala.—Doby v. Layton, 98 So. 9, 
210 Ala. 303; Koppers Co. v. Jernigan, 
89 So. 706, 206 Ala. 159; Woodward 
Iron Co. v. Thompson, 88 So. 4388, 205 
Ala. 490; American Ry. Express Co. v. 
Compton, 87 So. 810, 205 -Ala.. 298; 
Brilliant Coal Co. v. Barton, 87 So. 
830, 205 Ala. 89. 


Ark.—A. L. Clark Lumber Co. v. 
a Coner, 133 S.W. 1132, 97 Ark. 

8. 

D.C.—Pittsburg Const. Co. v.. Gan- 
non, 46 App.D.C. 131. 


Ind.—Kelly Atkinson Const. Co. v. 
Munson, 101 N.E. 510, 53 Ind.App. 
619. 

Mo.—Guthrie v. Gillespie, 6 S.W. 
(2d) 886, 319 Mo. 1137; State ex rel. 
Fulton Iron Works v. Allen, 289 S.W. 
583 [quashing cert (App.) 259 S.W. 
811]; Evans v. General Explosives 
Co., 2389 S.W. 487, 293 Mo. 364; Hoff- 
man v. Philip A. Rohan Boat, Boiler 
& Tank Co., (App.) 294 S.W. 758. 

N.Y.—Smith v. Milliken Bros., 93 N. 
EB. 184, 200 N.Y. 21. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Austin, (Civ.App.) 254 
S.W. 519; Carter v. South Texas Lum- 
ber Yard, (Civ.App.) 160 S.W. 626. 
~ Vt.—Losasso v. Jones Bros. Co., 93 
A. 266, 38 Vt. 526. 


(Civ. 


Va.—Davis v. Merrill, 112 S.E. 628, | 


133 Va. 69. 

87. Broughton v. City of Lincoln, 
260 Ill.App. 240; Roberts v. City of 
oe Nae 148 S.W. 119, 166 Mo.App. 
97 S.E. 316, 123 Va. 682. 


88. Hayes v. Hayes, 74 So. 737, 15 | 


Ala.App. 621; Haverbekken v. John- 
son, (Tex.Civ.App.) 228 S.W. 256. 


89. Parisian Co. v. Williams, 83 
So. 122, 203 Ala. 378; Hotel Supply 
Co. v. Reid, 80 So. 137, 16 Ala.App. 
563; Johnson v. Brady, 126 N.E. 250, 
77 Ind.App. 177; Mertens v. Mueller, 
S9- A>) 618; 122M. +313. 


90. Seaboard Air Line Ry. Co. y. 
McFry, 116 So. 113, 217 Ala. 411; 
Butler v. Hill, 67 Sa. 260, 190 Ala, 
576. 

91. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 52 So. 69, 167 Ala. 226; 
Cane Creek Coal Mining Co. vy. Bra- 
den, (Ala.App.) 144 So. 143; Wool- 
ston v. Blythe, 251 S.W. 145, 214 Mo. 
App. 5; Gulf Pipe Line Co. v. Brymer, 
124 S.W. 1007, 59 Tex.Civ.-App. 40; 
Bader v. Mills & Baker Co., 201 P. 
1012, 28 Wyo. 191. 


92. Alabama Great Southern R. Co. 
v. Loveman Compress Co., 72 So. 311, 
196 Ala. 683; 
S.wW. 368, 162 Ark. 501; Donaghue 
v. Fraikin, 200 Il1l.App. 339. 

93. Napier v. Matheson, 
673, 86 S.C. 428. 

94 Kaker v. Giles, (Tex.Civ.App.) 
269 S.W. 151. 

Ott v. Stone, 29 S.W.(2d) 726, 
225 Mo.App. 132; Ferries Co. v. 
Brown, 92 S.E. 818, 121 Va. 13. 

%. Pecos & N. T. Ry. Co. v. Coff- 

ee 121 S.W. 218, 56 Tex.Civ.App. 


68 S.E. 


City of Charlottesville v. Jones, | 


Hisenkramer v. Eck, 258 | 
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relating to title 
damages;°® and 


97. Killian v. Taylor, 104 So. 446, 
20 Ala.App. 614. 
98. Cross references: 
As ground for new trial see New Tri- 
al § 82. 
Cure of error in instruction omitting 
or excluding issues, theories, or de- 
fenses see infra §§ 764-767. 


In criminal prosecutions see Criminal 
Law § 2490. 


99. U.S.—Carter v. Carusi, 5 S.Ct. 
281, 112 U.S. 478, 28 L.Ed. 820; Ward 
v. Morrow, 15 F.(2d) 660; Dome City 


Bank v. Barnett, 184 F. 607, 106 C.C. 


A. 611; Bolen-Darnell Coal Co. v. 
Williams, 164 F. 665, 90 C.C.A. 481. 
Ala.—Navco Hardwood Co. v 


Becks, 134 So. 4, 222 Ala. 631; Lacey 
v. Harris, 133 So. 700, 222 Ala. 651; 
J. R. Watkins Co. v. Stewart, 124 So. 
86, 220 Ala. 43; Johnson v. Western 
Union Telegraph Co., 108 So. 578, 214 
Ala. 577; Southern Ry. Co. v. Beaty, 
103 So. 658, 212 Ala. 608; Mobile 
Light & R. Co. v. Gadik, 100 So. 837, 
211 Ala. 582; Southern Ry. Co. v. 
Lime Cola Bottling Co., 98 So. 1, 210 
Ala. 336; Mobile Light & R. Co. v. 
McDonnell, 92 So. 185, 207 Ala. 161; 
Little Cahaba Coal Co. v. Arnold, 91 
So. 586, 206 Ala. 598; Herring v. 
Louisville & N. R. Co., 82 So. 166, 203 
Ala. 136; Seaboard Air Line Ry. Co. 
v. Pemberton, 79 So. 393, 202 Ala. 55; 
Louisville & N. R. Co. v. Malone, 76 
So. 296, 200 Ala. 380; Chenault vy. 
Stewart, 73 So. 501, 198 Ala, 288; 
Montgomery Light & Traction Co. v. 
Harris, 72 So. 619, 197 Ala. 358; Pel- 
|jham Sitz & Co. v. Herzberg-Loveman 
Dry Goods Co., 69 So. 881, 194 Ala. 
Bails Brotherhood of Locomotive 
Firemen & Engineers v. Milner, 69 So. 
LOS 193 Ala 368" Southern! Ry.) Co: av. 
Farquhar, 68 So. 289, 192 Ala. 415; 
Brown v. Alabama Great Southern R. 
Co., 67 So. 702, 191 Ala. 500; Gardner 
v. Birmingham Machine & Foundry 
Co:,. 59 Sov 649, 178 Ala. 5745) Young. 
Vv. Brock, 51) 'Sof 3155" 164 °°Mla., (288 
Duncan v. St. Louis & S. F. R. Co.,, 
44 So. 418, 152 Ala. 118; Davis v. 
Miller Brent Lumber Co., 44 So. 639, 
151 Ala. 580; Loveman v. Birming- 
ham Ry., Ll. & P. Co., 43 So. 411, 149 
Ala? 515; CC. N: Robinson & ‘Co. \v. 
Green, 43 So. 797, 148 Ala. 434: Davis 
Wagon Co. v. Cannon, 29 So. 841, 129 
Ala. 301; Bloch v. Edwards, 22 So. 
600, 116 Ala. 90; Independent Life 
Ins. Co. v. Vann, 130 So. 520, 24 Ala. 
App. 93; Motor Sales Corporation v. 
Whaley, 101 So. 475, 20 Ala.App. 35 
[cert den 101 So. 478, 211 Ala. 624]; 
J.T. Camp Transfer Co. v. Davenport, 
74 So. 156, 15 Ala.App. 507 [cert den 
74 So. 1005, 199 Ala. 698]; Hooper v. 
Herring, (App.) 70 So. 308; Orr v. 
Stewart, 69 So. 649, 13 Ala.App. 542; 
Mobile Light & R. Co. v. Drooks, 66 


So. 824, 11 Ala.App. 595. 
Ark.—Sternberg Dredging Co. v. 
‘Dawson, 261 S.W. 286, 164 Ark. 24; 


St. Louis, I. M. & S. Ry. Co. v. Need- 
ham, 184 S.W. 47, 122 Ark. 584; St. 
HOUIS, Th. ML. eSoase i Ry Co.) Va Bostic 
180 S.W. 988, 121 Ark. 295; Chicago, 
RI. & BP: Ry. Co. v. Allison, 178 S. Ww. 
401, 120 Ark. 54; Pankey v. Little 
jRock Ry. & Electric Co., 174 S.W. 
1170, 117 Ark. 337; Richardson v. Co- 
hen, 150° S.W. 574,.105 Ark. 697; St. 
Louis, I. M..& S. Ry. Co. v. Aiken, 


*By WM. HOWARD BUCHANAN (§§ 672-674). 
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relating to the weight of evidence.®? 


[§ 672] 8. Ignoring or Excluding Issues, The- 
ories, or Defenses*?*—a. Statement of Rule. 
general rule instructions which ignore or tend to 
exclude issues, theories, or defenses from the con- 
sideration of the jury are erroneous,?® where there 
is any evidence which would warrant submission 


As a 


140 S.W. 698, 100 Ark. 487; Wilcox v. 
Hebert, 118 S.W. 402, 90 Ark. 145; 
Rector v. Robins, 102 S.W. 209, 82 
Ark. “424 "Choctaw, sietes, Rat Coca. 
Baskins, 93 S.W. 757, 78 Ark. 355; 
Bayles v. Daugherty, 91 S.W. 304, 77 
Ark. 201; Lakenan v. Prophitt, 32 
S.W. 384, 61 Ark. 631. 


Cal.—Rush v. Lagomarsino, 237 P. 
1066, 196 Cal. 308; Remy v. Olds, 34 
P. 216, 21 L.R.A. 645; -Johnson Vv. 
Schimpf, 266 P. 597, 91 Cal.App. 26; 
Buttrick v. Pacific Electric Ry. Co., 
260 P. 588, 86 Cal.App. 136. 


Colo.—Barlow v. North Sterling Irr. 
Dist., 277 P. 469, 85 Colo. 488 [foll in 
Maggard v. Same, 277 P. 470, 85 Colo. 
491]; Denver, ete, R. Co. v. Conway, 
5 P. 142, 8 Colo. 1, 54 Am.R. 537. 


Conn.—Matsewski v. Wheeler, 117 
A. 545, 97--Conn. 593; Smith v. Rus- 
sell Lumber Co., 72 A. 577, 82 Conn. 
116. 


Ga.—Mishoe v. Beaty, 127 S.E. 870, 
160 Ga. 283; Coniff v. Hunnicutt, 122 
S.E. 694, 157 Ga. 823; Tanner v. Hin- 
son, 92 S.E. 1005, 147 Ga. 176; Wads- 
worth v. Wadsworth, 68 S.E. 649, 134 
Ga. 816; Pye v. Pye, 65 S.E. 424, 133 
Ga. 246; Wilson v. Huguenin, 42 S.E. 
857, 117 Ga. 546; Whelchel v. Gaines- 
ville, etc., Electric R. Co., 42 S.E. 776, 
116 Ga. 431; Vaughn v. Miller, 76 Ga. 
712; Virginia-Carolina Chemical Cor- 
poration v. Burton, 157 S.E. 384, 42 
Ga.App. 711; Henderson vy. Murray, 
156 S.E. 470, 42 Ga.App. 489; Nesmith 
v. Nesmith, 142 S.E. 176, 37 Ga.App. 
779; Freeman v. Metropolitan Life 
Ins. Co., 134 S.E. 639, 35 Ga.App. 770; 
City of Macon v. Roy, 130 S.BE. 700, 34 
Ga.App. 603; Bradley v. Duggar, 95 
S.E. 996, 22 Ga.App. 386; Henderson 
v. Maysville Guano Co., 82 S.E. 588, 
15 Ga.App. 69; Georgia Brokerage Co. 
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11 Ga.App. 498. 
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ete., Co., 29 Hawaii 188. 
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Ill.—O’Day v. Crabb, 109 N.E. 724, 
269 Ill. 123; Muren Coal, etc., Co. v. 
Howell, 75 N.B. 469, 217 Ill. 190 [aff 
119 Ill.App. 209]; Boldenwick v. Ca- 
hill, 58 N.E. 351, 187 Il. 218 [aff 86 
Ill.App. 561]; Costly v. McGowan, 50 
N.E. 1047, 174 Ill. 76; Woodlawn Se- 
curity Finance Corporation v. Doyle, 
252 Ill.App. 68; Buysse v. Connecti- 
cut Fire Ins. Co., 240 Ill.App. 324; 
Ogren v. Sundell, 220 Ill.App. 584; 
Kresin v. Brotherhood of American 
Yeomen, 217 Ill.App. 448; Mulcahy v. 
Milford, 213 Ill.App. 423; Comorouski 
v. Spring Valley Coal Co., 203 Il. 
App. 617; Forbes v. Davis, 200 Ill. 
App. 3878; Pooler v. Southwick, 200 
il.App. 301; Illinois Cent. R. Co. 
v. McDaniel, 199 Ill.App. 282; Mason 
v. Illinois Bankers’ Life Ass’n of 
Monmouth, 199 Ill.App. 184; Smith v, 
Kewanee Light & Power Co., 196 Ill. 
App. 118; Flennor v. Cleveland, C., C. 
& St. Ry. Co., 163 Ill.App. 536; 
Rosinski v. Burton, 163 Ill.App. 162; 
Brecher v. Chicago Junction R. Co., 
119 Ill.App. 554; Morris v. Chicago 
Union Traction Co., 119 Ill.App. 527; 
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thereof to the jury, and instructions defective | cordingly, instructions which purport to cover the 
in this regard are of course properly refused.? Ac- 


Civ.App. 2385; San Antonio, ete, R. 
Co..v. Dickson, 93 S.W. 481, 42 Tex. 
Civ.App. 163; Kirby Lumber Co. v. 
Chambers, 95 S.W. 607, 41 Tex.Civ. 
App. 632; Houston Saengerbund v. 
Dunn, 92 S.W. 429, 41 Tex.Civ.App. 
376; Rice v. Dewberry, (Civ.App.) 93 
S.W. 715; Miller v. Mosely, (Civ. 
App.) 91 S.W. 648; Galveston, etc., R. 
Co. v. Fitzpatrick, (Civ.App.) 91 S.W. 
355; Bryan v. International, etc., R. 
Co., (Civ.App.) 90 S.W. 693; Cleburne 
v. Gutta Percha, etc., Mfg. Co., 88 
S.W. 300, 39 Tex.Civ.App. 604;. Chi- 
cago, ete, KR. Co. .v. Armes; 74 S.W. 
77, 32 Tex.Civ.App. 32; Dorsey Print- 
ing Co. v. Gainesville Cotton Seed Oil 
Mill, etc., Co., 61 S.W. 556, 25 Tex.Civ. 
App. 456: Kosminsky v. Hamburger, 
§1 S.W. 53, 21 Tex.Civ.App. 341. 


Va.—Lackey v. Price, 128 S.E. 268, 
142 Va. 789; American Exch. Bank v. 
Goodlee Realty Corporation, 116 S.E. 
505, 185 Va. 204; Trauerman v. Oli- 
ver’s Adm’r, 99 S.E. 647, 125 Va. 458; 
Ratcliffe v. McDonald’s Adm’r, 97 S. 
BH 307;..123), Va... 7815, Atlantic Coast 
Line R. Co. v. Caple’s Adm’x, 66 S.E. 
855, 110 Va. 514; Douglas Land Co. v. 
T. W. Thayer Co., 58 S.E. 1101, 107 Va. 
292; Hughes v. Kelly, 30 S.E. 387; 
Brown v. Rice, 76 Va. 629. 

Wash.—White v. Panama Lumber 
& Shingle Co., 240 P. 913, 136 Wash. 
554; Digman v. Spurr, 28 P. 529, 3 
Wash. 309. 


W.Va.—Trippett v. Monongahela 
West Penn Public Service Co., 130 S. 
BE. 483, 100 W.Va. 319; Keyser Can- 
ning Co. v. Klots Throwing Co., 128 
S.E. 280, 98 W.Va. 487; Chambers 
v. Great State Council, I. O. R. M., 86 
S.E. 467, 76.W.Va. 614; Parkersburg 
& Marietta Sand Co. vy. Smith, 85 S.E. 
516, 76-W.Va. 246, Ann.Cas.1918E 449; 
Frank v. Monongahela Valley Trac- 
tion Co., 83 S.E. 1009, 75 W.Va. 364; 
Shires v. Boggess, 77 S.E. 542, 72 W. 
Va. 109; Mylius v. Raine-Andrew 
Lumber Co., 71 S.E. 404, 69 W.Va. 346; 
American Canning Co. v. Flat Top 
Grocery Co., 70 S.E. 756, 68 W.Va. 698; 
Delmar Oil Co. v. Bartlett, 59 S.E. 634, 
62 W.Va. 700; McVey v. St. Clair Co., 
38 S.E. 648, 49 W.Va. 412; MeCreery’s 
Adm’x v. Ohio River R. Co., 27 S.E. 
327, 43 W.Va. 110. 


Wis.—Paine v. Roberts, 29 Wis. 642. 


1. Providence Gold Min. Co. v. 
Thompson, 60 P. 874, 7 Ariz. 69; Ty- 
gett v. Sunnyside Coal Co., 140 Ill. 
App. 77; Levenson v. Arnold, 100 N. 
Yoo. 021. 


[a] Although evidence in support 
of issue ‘be slight the issue should not 
be withdrawn from the jury. Mce- 
Gown vy. International, ete., R. Co., 20 
S.-W. 80, 85 Tex. 289. 


Insufficiency of evidence as war- 
ranting ignoring of issue, theory, or 
defemse see infra § 673. 


2 U.S.—Chesapeake & 0. Ry. Co. 
vy. Proffitt, 36. S.Ct. 620, 241 U.S. 462, 
60 Ed. 1102 [aff 218 BF. 23, 134 C. 
CAH37 «error er 221 FE. 1020, 136 C. 
Pulver v. Union Inv. 
Co., 279 F. 699; Alaska Anthracite 
R. Co. v. Moller, 257 F. 511, 168 C.C. 
A. 515. 

Ala.—Alabama Water Service Co, v. 
Johnson, 137 So. .439, 223 Ala. 529; 
Alabama ‘Lime & Stone Co. v. Adams, 
119 So. 853, 218 Ala. 647; Morgan Hill 
Paving Co. v. Fonville, 119 So. 610, 
218 Ala. 566; Armour Fertilizer 
Works v. Kinney, 114 So. 41, 216 Ala. 
547; City Nat. Bank v. Nelson, 107 
So. 849, 214 Ala. 297; Alabama Water 
Co. v. Wilson, 107 So. 821, 214 Ala. 
364; Lucas E. Moore Stave Co. v. 
Woodley, 105 So. 878, 213 Ala. 570; 


Mobile Light & R. Co. v. Ellis, 96 So. 
778, 209 Ala. 580; Brothers v. Norris, 
96 So. 828, 209 Ala. 426; Dye-Wash- 
burn Hotel Co. v. Aldridge, 93 So. 512, 
207 Ala. 471; Clinton Mining Co. v. 
Bradford, 76 So. 74, 200 Ala. 308; 
Copeland vy. Pope, 73 So. 490, 198 Ala. 
257; Brown v. Shorter, 71 So. 103, 195 
Ala. 692; Brotherhood of Locomo- 
tive Firemen & Engineers v. Milner, 
69 So. 10, 193 Ala. 68; Alexander v. 
Smith, 61 So. 68, 180 Ala. 541; Pratt- 
ville Cotton Mills Co. v. McKinney, 
59 So. 498, 178 Ala. 554; Fike v. Strat- 
ton, 56 So. 929, 174 Ala. 541; Brent v. 
Baldwin, 49 So. 348, 160 Ala. 635; 
Cochran vy. Kimbrough, 47 So. 709, 157 
Ala. 454; Neff v. Williamson, 46 So. 
288, 154 Ala. 329; Clifton v. Gay, 109 
So. 168, 21 Ala.App. 412 [cert den 109 
So. 170, 215 Ala. 22]; Atlas Life As- 
sur. Co. v. Moman, 69 So. 989, 14 Ala. 
App. 400; City of Montgomery v. 
Stephens, 69 So. 970, 14 Ala.App. 274; 
Southern Ry. Co. v. BE. L. Kendall & 
Co., 69 So. 328, 14 Ala.App. 242 [cert 
den 69 So. 1020, 193 Ala. 681]; Harbi- 
son-Walker Refractories Co. v. Ross, 
62 So. 1009, 8 Ala.App. 631; Birming- 
ham Ry., Light & Power Co. v. Hun- 
nicutt. 57 So. 262, 3 Ala.App. 448. 

Ark.—Equitable Royalties Syndi- 
cate v. Roseboom, 296 S.W. 709, 174 
Ark. 1179; Sturdivant v. Ka-Dene 
Medicine Co., 275 S.W. 921, 169 Ark. 
535; Central Coal & Coke Co. v. Oce- 
pek, 244 S.W. 337, 158 Ark. 640 [cert 
gr 43 S.Ct. 250, 260 U.S. 719, 67 L.Ed. 
480, and rev on other grounds 43 S. 
Ct. 361, 261 U.S. 605, 67 L.Ed. 823]; 
Chapman & Dewey Land Co. v. Wood- 
ruff, 173 S.W. 188, 116 Ark. 189; De- 
light Lumber Go. v. Henderson, 150 
S.W. 868, 105 Ark. 334; Doyle & Booth 
v. Kavanaugh, 112 S.W. 889, 87 Ark. 
364; St. Louis, etce., R. Co. v. Smith, 
100 S.W. 884, 82 Ark. 105. 

Cal.—Huber v. Walters, 299 P. 803, 
114 Cal.App. 323. 

Colo.—Stratton Cripple Creek Min., 
ete., Co. v. Ellison, 94 P. 303, 42 Colo. 
498; Coors v. Brock, 125 P. 599, 22 
Colo.App. 470. 


Fla.—Seaboard Air Line Ry. v. 
Smith, 48 So. 235, 53 Hla. 3765. 


Ga.—Carter v. Marble Products, 154 
S.E. 891, 171 Ga. 49; Armour Fer- 
tilizer Works v. Maddox, 148 S.E. 152, 
168 Ga. 429; Susong v. McKenna, 55 
S.E. 236, 126 Ga. 433; Dodge Bros. v. 
Hart, 101 S.E. 693, 24 Ga.App. 633. 


Ill.—Belskis v. Dering Coal Co., 92 
N.E. 575, 246 Ill. 62, 20 Ann.Cas. 388 
[rev 151 Ill.App. 85]; Chicago Union 
Tract. Co. v. Ertrachter, 81 N.E. 816, 
228 Ill, 114; James S. Kirk & Co. v. 
Jajko, 79 N.E. 577, 224 Ill. 388; Ed- 
ward Thompson Co. v. Hunt, 218 Ill. 
App. 616; Cohen v. City of Chicago, 
197 Ill.App. 377; Vogler v. Chicago 


& Carterville Coal Co., 196 I1].App. 
574; Vittum v. Drury, 161 I11l.App. 
603; Swanson v. Chicago City Ry. 


Co., 148 Ill.App. 135 [aff 90 N.E. 210]. 


Ind.—Chicago, etc., R. Co. v, Pritch- 
ard, . 79 N.E. 508, 81 N:E. 78, 168° Ind. 
398, 9 L.R.A.N.S. 857. 


Iowa.—Ball v. Davenport, 170 Iowa 
33,152 N.W. 69. 


Ky.—yYorkshire Ins. Co. v. Kirtley, 
47 S.W.(2d) 922, 243 Ky. 162. 


Me.—Frye v. E. I Du Pont De 
Nemours & Co., 151 A. 537, 129 Me. 
289; Dalton vy. Callahan, 119 A. 380, 
122 Me. 178. 


Md.—Cohen v. Karp, 122 A. 524, 
143 Md. 208; Rice v. Biltmore Apart- 
ments Co., 119 A. 364, 141 Md. 507; 
Waddell v. Phillips, 105 A. 771, 133 
Md. 497; Fletcher v. Dixon, 77 A. 326, 


j Civ.App. 110, 116 S.W. 93; 


113, Md. 101; Maryland, ete., R. ‘Co. 
v. Brown, 71 A. 1005, 109 Md. 304; Mt. 
Vernon Brewing Co. vy. Teschner, 69. 
A. 702, 108 Md. 158, 16 L.R.A.N.S. 758. 


Mass.—Bianconi vy. Crowley, 152 N. 
E. 305, 256 Mass. 187; Carpenter v. 
Grow, 141 N.E. 859, 247 Mass. 133; 
Rogers v. French, 101 N.E. 988, 214 
Mass. 337; Monjeau v. Metropolitan 
Life Ins. Co., 94 N.E. 302, 208 Mass. 1. 


Mo.—Maher v..Donk Bros. Coal & 
Coke Co., 20 S.W.(2d) 888, 323 Mo. 
799; Scanlon vy. Gulick, 97 S.W. 884, 
199 Mo. 449; Kirkpatrick v. Ameri- 
can Creosoting Co., 37 S.W.(2d) 996, 
225 Mo.App. 774; Harding v. City of 
St. Joseph, 7 S.W.(2d) 707, 222 Mo. 
App. 749; B. F. Goodrich Rubber Co. 
v. Newman, (App.) 271 S.W. 1029; 
Hamm y. Chicago, B. & Q. R. Co., 
245 S.W. 1109, 211 Mo.App. 460 [transf 
235 S.W. 1046]; Grubb v. Kansas City 
Rys. Co.; 230 S.W. 675, 207 Mo.App. - 
16; Pixlee v. Buick Motor Co., (App.) 
198 S.W. 86; Bennett v. Metropoli- 
tan St. Ry. Co., (App.) 180 S.W. 1050; 
Ewen v. Hart, 166 S.W. 315, 183 Mo. 
App. 107; Downs y. Missouri & Kan- 
sas Telephone Co., 143 S.W. 889, 161 
Mo.App. 274; Sanders & Adkins v. 
John Q. Mosbarger & Son, 141 S.W. 
720, 159 Mo.App. 488; Bolles v. Kan- 
sas City Southern R. Co., 115 S.W. 
459, 134 Mo.App. 196. 


Neb.—O’Brien vy. Coon, 
513, 103 Neb. 836. 

N.H.—Goddard v. Berlin Mills Co., 
131 A. 601, 82 N.H. 225. 


N.J.—Rothstein’s vy. Rothstein, 143 
A. 366, 105 N.J.Law 134; Webb v. 
West. Jersey & S. S. R. Co., 126 A. 


174 N.W. 


659, 100 N.J.Law 204; De Mott v. 
Brom iton, 126 A. 327, 100 NJ. Law 


N.Y.—Pulcino vy. Long Island R. 
Co., 109.N.Y.S. 1076, 125 App.Div. 629 
[aff 87 N.E. 1126, 194 N.Y. 526]. 

N.C..—Alford v. Moore, 77 S.E. 343, 
161 N.C. 382; Wade v. McLean Con- 
tracting Co., 62 S.BE. 919, 149 N.C. 177. 


Ohio.—Grant-Holub Co. v. Good- 
man, 156 N.E. 151, 23 OhioApp. 540. 


Or.—Forrester v. Hauser Const. Co., 
240 P. 873, 116 Or. 222: Warren’ v. 
Smith, 180,°P2° 9%) 92" Or. 127. 

Pa.—Weissburg v. People’s State 
Bank of New Kensington, 131 A. 181, 
284 Pa. 260. 


R.I.—Henderson vy. Dimond, 110 A. 
388, 43 R.I. 60. 


S.C.—O’Neal vy. Citizens’ Public 
Service Co. of South Carolina, 154 S. 
H. 2 ote C. aa" U0) Actin tne Site 
Langston v. Cothran, 58 S.E. 956, 78 
S:Cy23% 

Tex.—Gray v. Williams, (Civ. App.) 
290 S.W. 844: Westchester Fire Ins. 
Co. v. Goodman, (Civ.App.) 205 S.W., 
142; Southern Traction Co, v. Owens, 
(Civ.App.) 198 S.W. 150; Houston & 
Ty, KCMRS Coy v vduindsey, i(CiykAp pe) 
175 S.W. 708; Patterson v. Ellis, (Civ. 
App.) 149 S.W. 300; Missouri, K. & T, 
Ry. Co. of Texas v. Rogers, (Civ.App.) 
117 S.W. 914; Missouri, K. & T. Ry. 
Co. of Texas v. Pettit; 117°S.W. 894, 
54 Tex.Civ.App. 358; Missouri Valley 
Bridge, etc., Co. v. Ballard, 53 Tex. 
Chicago, 
etc., R. Co. v. Johnson, (Civ.App.) 111 
S.W. 758; Gulf, etc., R. Co. v. Camp- 
bell, (Civ.App.) 108 S.W. 972; Feille 
v. San Antonio Traction Co., 107 S.W. 
367, 48 Tex.Civ.App. 541; Houston, 
etc., R. Co. v. Anglin, 99 S.W. 897, 45 
Tex.Civ.App. 41; Pope v. Riggs, (Civ, 
App.) 43 S.W. 306. 


Utah.—Wilcock vy. Baker, 238 P. 
253, 65 Utah 435. 
Va.—Chesapeake, ete, R. Co. v. 
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whole case,* or which direct a verdict upon the 
must not ignore any the- 
ory of recovery or defense as the case may be. 


Among other instane- 
es’ of instructions which have been held erroneous 
as ignoring or excluding issues have been held in- 
structions ignoring or excluding such issues as: 
Abandonment,® acceptance,’ acceptance after rejec- 
acceptance of goods,® accord and satisfac- 


finding of certain facts,‘ 


Instructions held erroneous. 


tion,® 
tion,’° accuracy of description in 


ube Adm’rs, 62 S.E. 363, 108 Va. 
32. 


W.Va.—Lawson v. Dye, 145 S.E. 
SOG Wi Viers, 494, Gon Ane Ry pe (let 
Trippett v. Monongahela West Penn 
Public Service Co., 130 S.E. 483, 100 
W.Va. 319; State v. Smith, 114 S.E. 
375, 92 W.Va. 12; Diddle v. Continen- 
tal Casualty Co., 63 S.E. 962, 65 W.Va. 
170,922 1. ReANS.07 79. 

although 


[a] Instructions which, 
sound as to one theory, exclude an- 
other on which recovery might be 
based, are properly refused. Colum- 
bus v. Anglin, 48 S.H. 318, 120 Ga. 
785; Ludwig v. Petrie, 70 N.B. 280, 
32 Ind.App. 550. 


3. Cal.—QJordan v. Great Western 
Motorways, 2 P.(2d) 786, 213 Cal. 606; 
iuone. v.. Barbieri, CApp.), 7 Pi(2d) 
1082; Kanananakoa v. Badalamente, 
6 P.(2da) 338, 119 ‘Cal App. 2315!) Har- 
vey v. Aceves, 1 P.(2d) 1043, 115 Cal. 
App. 333; Bach v. C. Swanston & Son, 
286 P. 1097, 105 Cal.App. 72; Towne 
v. Godeau, 232 P. 1010, 70 Cal.App. 
148. 

Ill.—Central Brewing Co. v. Amer- 
ican Brewing Co., 135 I11.App. 648; 
Kellyville Coal Co. v. O’Connell, 134 
Ill.App. 311. 

Mich.—Steele v. Banninga, 196 N. 
W. 404, 225 Mich. 547. 

Mo.—Enloe_ v. American Cari és 
Foundry Co., 144 S.W. 852, 240 Mo. 
443; Scanlan v. Gulick, 97 S.W. 884, 
199 Mo. 449; Clarke v. Hammerle, 27 
Mo. 55; Jackson v. Black, (App.) 264 
S.-W... 432; Van’ Zandt |v. > St: ‘Louis 
Wholesale Grocer Co., 190 S.W. 1050, 
196 Mo.App. 640; Beggs v. Shelton, 
155 S.W. 885, 173 Mo.App. 127; John- 
son v. Stewart & Hay Bldg. Co., 153 
S.W. 511, 171 Mo.App. 543; Kelley v. 
City of St. Joseph, 156 S.W. 804, 170 
Mo.App. 358; Griffith v. Conway, 45 
Mo.App. 574. 

Okl.—Town of Walters v. Orth, 158 
Ey) aoe, 59) ORD 799? 


Pa.—Minick y. Gring, 
484, 


Tex.—Jones v. Rex, (Civ.App.) 31 
S.W. 1077. 

Va.—Mann v. W. C. Crenshaw & 
Co l63 4S. E375: 

4 <Ala.—Robinson v. Crotwell, 57 
So. 23, 175 Ala. 194; Woodward Iron 
Co. v. Brown, 52 So. 829, 167 Ala. 316; 
Sloss-Sheffield Steel, etc., Co. v. Smith, 
40 So. 91; Alabama Great Southern 
R. Co: v. Bonner, 39. So..619; W. B. 
Smith & Sons v. Gay, 106 So. 214, 21 
Ala.App. 130. 

D.C.—U. S. v. Washington Metro- 
politan Club, 11 App.D.C. 180. 


Ill.— Mooney v. City of Chicago, 88 
N.B. 194, 239 Ill. 414; Illinois Terra 
Cotta Lumber Co. v. Hanley, 73 N.E. 
373, 214 Ill. 243; Schultz v. Burnwell 
Coal Co., 180 Ill.App. 693; Gibson v. 
Lafferty, 180 Ill. App. 629; Martini v. 
Donk Bros. Coal & Coke Co., 169 Ill. 
App. 139; St. John v. Illinois Cent. 
R. Co., 168 IllApp. 599; Baker v. 
Taylorville Ry., Light, Heat & Pow- 
ere Co.  L64 TIL App.) 123.2) Ey: 
Dougherty, 161 IllApp. 553; Stickel 


1 Pa.Super. 


TRIAL 


appreciation of 


mortgage,*? ac- 


v. Riverview Sharpshooters’ Park Co., 
159 Ill.App. 110 [aff 95 N.E. 445, 250 
DNs bo SA Ae N Sa Goo COler ay. 
Gity of Bast St. Louis, 158 U1. App. 
494; Plopper v. St. Louis & N. E. Ry. 
Co., 158 Ill. App. 196; Spenler v.. Tur- 
ley, 158 Ill.App. 146; Downs v. Mich- 
igan Commercial Ins. Co., 157 Ill.App. 
32; Voudrie v. Southern "Ry. Co.,' 155 
Tll.App. 279; Harmening v. Henriet- 
ta Coal Co., 149 Ill.App. 387; Lence v. 
Insurance Co. of North America, 147 


Il.App. 259; Wiemer v. Temple, 145 
Tll.App. 498: People v. Whittington, 
143 Ill.App. 438; Tygett v. Sunnyside 


Conlon 140 Tl. AD e es Clark " v. 
Farmington Coal Co., 130 Til. App. 192; 
Reynolds v. Blake, 111 Ill.App. 53; 
Gruenendahl v. St. Louis Consol. Coal 
Co., 108 Ill.App. 644. 

Ind.—Burroughs y. Southern Colo- 
nization Co5) CApp.) "173 (NB. 716) 

Me.—Caven v. Bodwell Granite Co., 
59 A. 285, 99 Me. 278. 

Miss.—Thames vy. Batson & Hat- 
ten Lumber Co., 108 So. 181, 143 Miss. 
De 


Mo.—Nelson vy. Kansas City Public 
Service Co., (App.) 30 S.W.(2da) 1044; 
Priestly v. Laederich, (App.) 2 S.W. 
(2d) 631; Finley v. Continental Ins. 
Co. of City of New York, (App.) 299 
S.-W. 1107; Herron y. Smith, (App.) 
285 S.W. 544; Lilywelyn v. Lowe, 
(App.) 239 S.W. 5385; Showen vy. Met- 
ropolitan St. Ry. Co., 148 S.W. 135, 
164 Mo.App. 41. 

Or.—Buhl Malleable Co. v. Cronan, 
PAP 81) DINOLime aaa 

Utah.—Morgan vy. Child, Cole & Co., 
bay len. “hsb Zl Ohya Zar 


Va.—Baylor v. Hoover, 97 S.E. 309, 
123 Va. 659., 

Wash.—Dignan vy. Spurr, 3 Wash. 
809, 23 Ps 529. 


W.Va.—McWhorter vy. City of 
Clarksburg, 161 S.E. 577; Stafford v. 
Chesapeake & O. Ry. Co., 161 S.E. 


447; Shaver v. Consolidation Coal 
Co., 151 S.E. 326,108 W.Va. 365; Gran- 
ae Boring, 143 S.E. 232, 105. W.Va. 
4 . See supra text and notes 99, 1, 
6.. Rockwell Bros. & Co. v. Hudg- 
aie 23 Saw! Ld, ove bemG@iveApp: 
7. Harvey v. Blue Oak Handle Co., 
ee REE 209 S.W. 155 
J. R. Watkins Ge! We 
ie. So. 86, 220 Ala, 43. 


9. First Nat. Bank of Shenandoah 
Vv. Cook,, 153° Ni; W.)169;, 171) Lowa) 41, 


10. Milford Spinning & Weaving 
Corporation of New Hampshire. v. 
Manowitz, 196 N.Y.S. 611, 203 App. 
Div. 415. 

11. Wells v. Blodgett, 104 A. 146, 
92 Vt. 330. 

12. Douglas Land Co. y. Ww. 
Thayer Co., 58 -S.H. 1101, 107 va. 292. 


13. W. T. Rawleigh Co. v. Kimes’ 
Estate, (Mo.App.) 40 S.W.(2d) 737. 

14. Cullom v. Merchants’ Bank & 
Trust Co,,, 119 S;HLo6 he 1s86uN. Os 845: 


Stewart, 


former injuries,1® agreement with factor’s agent, 
alteration of note,!® amount of lowest bid,1® ante- 
dating of mortgage,?° applicability of statute,?* 
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‘ 


' 
quiescence,!? acts affecting contract of guaranty,1® 
adjustment,!4 adverse possession,'® aggravation of 


$147 


danger,?” assignment of claim,’ 


assignment of note,?* assumption of debt,?* assurmp- 
tion of risk,?® authority of agent,?” authority of man- 
ager of corporation,’ authority of wife as to nec- 
essaries,2® authority to sell,?° bad faith,?! bona fide 


15. Tulley v. Snow, 68 So. 301, 190 
Ala. 556; Clark v. Dunn, 50 So. 93, 161 
Ala. 633: Deer Creek Mining Co. Vv. 
Moore, 255 S.W. 123, 200 Ky. 553. 


16. Schide v. Gottschick, (Mo.) 43 
Sawei@id) Ahi tse. 

17. Alley, 
Thornton Creamery Co., 207 N.W. 
201 Towa 621. 

18. Correll v. People’s Bank of 
Science Hill, 3 S.W.(2d) 170, 223 Ky. 
115; 

19. Loftus v. Green, (Tex.Civ.App.) 
104 S.W. 396. 

20. Varn v. Bloodworth, 121 S.E. 
380, 157 Ga. 300 

21. at tore &. Or1S:. Wires Oo. 
v. Wheeler, 129 N.E. 40, 75 Ind.App. 
191. 

22. Alverson v. Little Cahaba Coal 
Co. 77 So. “547, 201 Alan i23) 


23. Priestly v. lLaederich, 
App.) 2 S.W.(2d) 631. 


24. Taylor v. Taylor, 289 S.W. 305, 
217 Ky 22% 


25. Wilcock v. 
65 Utah 435. 

26. Ark.—Temple Cotton Oil Co. 
v. Skinner, 2 S.W.(2d) 676, 176 Ark. 
17; Natural Gas & Fuel Co. v. Lyles, 
294 S.W. 395, 174 Ark. 146; Edgar 
‘Lumber Co. v. Denton, 245 S.W. 177, 
156 Ark. 46; Des Are Oil Mill v. Mc- 
Leod, 206 S.-W. 655, 137 Ack. 6150 

Colo.—Kent Mfg. Co. v. Zimmer- 
man, 110)-P..18T, 48 Cellos 338, 


Ill.—Cromer v. Borders Coal Co., 
92 N.E. 926, 246 Ill. 451 [rev 152 Ill. 
App. 555]; Hupfer vy. Payne, 223 Ill. 
App. 386; Houchens y. St. Louis, S. 
& P. R. R., 221 ll. App. 440; Gerard v. 
Hines, 216 Ill.App. 536; Damrow v. 
Sanitary Dist. of Chicago, 174 Ill.App. 


Greene & Pipe Co. v. 
767, 


(Mo. 


Baker, 238 P. 253, 


366; Dressel v. Chicago City Ry. Co., 
172 Ill.App. 568; Wibel v. Illinois 
Cent Rk. Cos, 140 Appaleie mate vw. 


Cleveland, C., C. & St. L. Ry. Co., 147 
lll.App. 155; Harte .v. Fraser, 130 Ill. 
App. 494. 

N.C.—Rose v. Shea Bros. Const. 
Cos 140 "SBM 7337 194 RINGO 42: 

Or.—Wike vy. Oregon-Washington 
R. & Nay. Co., 1638 Pa $25,783" Ore6 se 

Tex.—Swann v. Texas & P. Ry. Co., 
(Civ.App.) 200 S.W. 1131 reves re- 
fused]. 

Va.—E. I. Du Pont de Nemours & 
Co. v. Hipp, 96°S.E.° 280, 123 “Vat *49: 


Wash.—Belkin v. Skinner & Eddy 
Coperationy 204 BP: 1046, 119 Wash. 


27. McDaniel v. Brandon & Baugh, 
272 S.W. 670, 168 Ark. 1063; Painter 
v. Western Union Telegraph Co., 84 
S.E. 293, 100 §.C. 65; Hiller v. Bank 
of Columbia, 79 S.E. 899, CAMS ie 


28. Latham Co. v. Snell, (Tex.Civ. 
App.) 176 S.W. 917. 

29. Vaughan vy. Mansfield, 126 N. 
BE. 376, 235 Mass. 147. 

30. Muldoon vy. J. E. Bray pone 
Co., (Tex.Civ.App.) 147 S.W. 701 

31, Charles H. Fuller Co. vy. St. 
Louis Wholesale Drug Co., 282 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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purchaser,®? breach of guaranty,’?* cancellation of 
contract,** cause of fire,?> common-law negligence,?® 
comparative negligence,*? compromise,?* concurring 
negligence,*® conditional advance of money,?® con- 
ditional signing of note,*! condition of premises,*? 
condition on which commission payable,** conspira- 
contributory 
gence,*® custom,*? damages generally,*® defamatory 


ey,** constructive notice,*® 


535, 219 Mo.App. 519. 


32. Robinson v. Nelson, 226 N.W. 
341, 55 S.D. 326; Garrett v. Rahily, 
JS EL) 132" Via 226. 


33. Brenard Mfg. Co. v. McRee’s 


Model Pharmacy, 6 S.W.(2d) 4, 176 
Ark. 1208. 

34. Lurie v. Rock Falls, 237 Ill. 
App. 334. 


35. Louisville & N. R. Co. v. Watts, 
93 S.E. 255, 20 Ga.App. 637. 


36. Pedroni v. Illinois Third Vein 
Coal Co., 205 Ill.App. 119. 


37. Hupfer v. Payne, 223 Ill.App. 
386. 

38. Viles v. Viles, 
S.W. 41. 


39. Bennett v. Bell, 3 S.W.(2d) 996, 
176 Ark. 690; Cahill v. Bradford, 287 
S.W. 595, 172 Ark. 69; .-Beeson -v. 
- Fleming, 285 S.W. 708, 315 Mo. 177. 


40. Moore v. Dawson, 277 S.W. 58, 
220 Mo.App. 791. 


41. Burson v. First Nat. 
(Tex.Civ.App.) 299 S.W. 927, 


42. Grand-Morgan Theatre Co. v. 
Kearney, 40 F.(2d) 235. 


43. Erwin & Maxwell v. Johnson, 
200 Ill.App. 644. 


44. Baker y. Mardis, 1 S.W.(2d) 
223, Jet MosApp. 1155.) Sliard-a& 
Scales v. Tyler Building & Loan 
Ass’n, (Tex.Civ.App.) 147 S.W. 1168. 


45. Kilmer v. Hutton, 116 N.Y.S. 
127, 181 App.Div. 625. 


46. Ala.—cCentral of Georgia Ry. 
Co. v. Motherwell, 140 So. 547, 224 
Ala. 504; Alabama Power Co. v. Mc- 
Intosh, 122 So. 677, 219 Ala. 546; 
Birmingham Electric Co. v. Friedman, 
116° So. +.123,) 62172 “Alas 272; Little 
Cahaba Coal ‘Co. v. Arnold, 91 So. 586, 
206 Ala. 598; Clinton Mining Co. v. 
Bradford, 69 So. 4, 192 Ala. 576; Ala- 
bama Great Southern R. Co. v. Smith, 
59 So. 464, 178 Ala. 613; United States 
Cast Iron ’Pipe & Foundry Co. v. Driv- 
er, 50 So. 118, 162 Ala. 580; Buffalo 
Rock Bottling COANE Stephenson, 118 
So. 498, 22 Ala.App. 605. 


Ariz.—Morenci Southern Ry. Co. v. 
_ Monsour, 185 P. 938, 21 Ariz, 148. 


Ark.—Bradley Lumber Co. v. Tar- 
vin, 27 S.W.(2d) 520, 181 Ark, 1145; 
Newell Contracting Co. v, Lindahl, 25 
S.W.(2d) 1052, 181 Ark. 272; Temple 
Cotton Oil Co. v. Skinner, 2 S.W.(2d) 
676, 176 Ark. 17; Natural Gas & Fuel 
Co. v. Lyles, 294 S.W. 395, 174 Ark. 
146; St. Louis-San Francisco Ry. Co. 
v. Bates, 258 S.W. 992, 163 Ark. 335; 
St. Louis, I. M. & S. Ry. Co. v. Steed, 
151 S.W. 257, 105 Ark. 205. 


Cal.—Lindenbaum v. Barbour, 2 P. 
(2d) 161, 213 Cal. 277; Shipley v. San 
Diego Electric Ry. Co., 289 P. 662, 106 
Cal.App. 659; Fotos v. Bartcher, 229 
P. 867, 68 Cal.App. 484; Beyerle v. 
GClitth <209 4B 10159, 59 _ CalvApps i715 
Brown vy. Lemon Cove Ditch Co., 171 
P. 705, 36 Cal.App. 94; Bellinger v. 
Hughes, 160 P. 838, 31 Cal.App. 464; 
Quackenbush v. Los Angeles Ry. Cor- 
poration, 151 P.-755, 28 Cal.App. 173; 
Waterman y. Visalia Electric R. Co., 
137 P. 1096, 23 Cal.App. 350. 


Colo.—Fox Colorado Theatre Co. v. 
Zipprodt, 3 P.(2d) 798, 89 Colo, 446; 


(Mo.App.) 190 


Bank, 


TRIAL 


negli- 


Kent Mfg. Co. v. Zimmerman, 110 P. 
187, 48 Colo. 388. 


Conn.—Roth v. Chatlos, 116 A. 332, 
ST Conn. 282, aga. Buluck, 1554. 


Ga.—Georgia, S. & F. Ry. Co. v. 
aa hac 87 S.E. 909, 17 Ga.App. 
oh 


Ill.—Brewster v. Rockford Public 
Service Co., 257 Ill.App. 182; Kehr v. 
Snow & Palmer Co., 225 Tll.App. 403; 
Burns v. Jackson, 224 Ill.App. 519; 
Moreen vy. Devillez, 212 Ill.App. 208; 
Conrad v. St. Louis, S. & P. R. R. Co., 
201 Ill.App. 276; Tate vy. Cleveland, 
CoCr ke plan last yan COne L4G sul Ap ps 
155. 


Ind.—Union Traction Co. of Indiana 
v. Ringer, 155 N.E. 826, 199 Ind. 405; 
Chicago, I. & L. Ry. Co. v. Sanders, 
143 N.E. 175, 81 Ind.App. 275; Adams 
Express Co. v. Heagy, 122 N.E. 603, 
69 Ind.App. 652. 


Ky.—Standard Oil Co. of Kentucky 
v. Thompson, 226 S.W. 368, 189 Ky. 


8305. Cincinnati, Nu Osada De Be RY. 
Co. v. McElroy, 142 S.W. 1009, 146 
Ky. 668. 


Mo.—Head v. M. E. Leming Lumber 
Co.; 281 S.W. 441; Daniel v. Pryor, 
227 S.W. 102; Laurent v. United Rys. 
Co. of St. Louis, 191 S.W. 992; Wil- 
son v. United Rys. Co. of St. Louis, 
181 S.W. 19 [rev 152 S.W. 426, 169 Mo. 
App. 405]; Tinkle v. St. Louis & S. F. 
R. Co., 110 S.W. 1086, 212 Mo. 445; 
Culver v. Minden Coal Co., (App.) 286 
S.W. 745; Cody v. Wells, (App.) 280 
S.W. 83; Flintjer v. Kansas City, 
(App.) 204 S.W. 951; Hawkins v. 
Missouri Pac. Ry. Co., 170 S.W. 459, 
182 Mo.App. 323; Raybourn v. Phil- 
lips, 140 S.W. 977, 160 Mo.App. 534. 


N.Y.—Maher v. Buffalo, R. & P. Ry. 
Co, 21Gy NOY s:8 629,22 cADD Div. be ze 
Wiener v. 520-22 East 13th Street, 172 
ING ier 21 Se, 


N:C.—Rose v. Shea Bros. Const. Co., 
140 S.E. 733, 194 N-C. 42. 


Ohio.—Krekeler v. Cincinnati Trac- 
tion Co., 16 Ohio App. 125. 


Okl.—Kansas City, M. & O. Ry. Co. 
v. McDaniel, 165 P. 1144, 65 Okl. 268; 
Oklahoma Ry. Co. v. Milam, 147 P. 
314, 45 OKI. 742; Leach v. Hepler, 124 
Py 68,32: Okl- 7.29. 


Or.—Wike vy. Oregon-Washington R. 
bo Nav. OO 163 1. S2o os OL 61s. 


Pa.—Geiger v. Pittsburgh Rys. Co., 
83 A. 367, 234 Pa. 545, 


Tex.—Texas & P. Ry. Co. v. Har- 
grave, (one App.) e SW. (2a) 740; Chi- 
cago, R. & oa ene Ns, Shockley, 
(Civ. bon 214 Ss Sw. “716; Chicago, R. 
TE SoG ew Ey.LO Ow Vv. Wentzel, (Civ.App.) 
214 S.W. 710; Missouri, K. & T. Ry. 
Co. of Texas v. Cardwell, (Civ.App.) 
187 S.W. 1073; Turner v. Missouri, K. 
& T. Ry. Co. of Texas, (Civ.App.) 177 
S.W. 204; Ft. Worth & D. C. Ry. Co. 
v. Wininger, (Civ.App.) 159 S.W. 881; 
Bryson v. Moore, (Civ.App.) 157 S.W. 
233; Hughes-Buie Co. v. Mendoza, 
(Civ.App.) 156 S.W. 328; St. Louis 
Southwestern Ry. Co. of Texas _ tv. 
Waco Cotton Pickery, (Civ. App.) 146 
Siw. 20ns Missouri, P<. & 1 Ry. Go, 
oe ene v. Price, (Civ. te ‘140 S.W. 
83 


Va.—Gordon v. Virginia Electric & 
Power Co., 143 S.E. 681, 150 Va. 442; 
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nature of words,*® defect in appliances,®® defective 
headlight,®' defendant’s duty,®? delivery,>? defenses: 
generally,®* direction to factor to sell,°® discharge 
by extension of time,°® disputed boundary,°’ doc- 
trine of respondeat superior,®°’ due execution of 
will,°® duty of city to maintain division of traffic,®° 
duty of motorman to drop fender,®! duty of pedes- 
trian,°? duty to discover dangerous condition,®* duty 


Belcher v. Goff Bros., 134 S.E. 588, 
145 Va. 448; Washington-Southern 
Ry. Co. v. Grimes’ Adm’r, 98 S.E. 30, 
124 Va. 460; Atlantic Coast Line R. 
Co. v. Caple’s Adm’x, 66 S.E. 855, 110 


Va. 514; Chesapeake & O. Ry. Co. v. 
Ghee’s Adm’x, 66 S.B. 826, 110 Va. 
Pits 


W.Va.—Ewing v. Chapman, 114 S.E. 
158, 91 W.Va. 641; Swiger v. Runnion, 
111 S.E. 318, 90 W.Va. 322. 


47. J. EH. Smith & Co. yv. Russell 
Lumber Co., 72 A. 577, 82 Conn. 116; 


De Stefano v. Associated Fruit Co., 
149 N.E. 284,,318 Ill. 345., 
48. Ala.—Birmingham, E. & B. R. 


a v. Wilson, 69 So. 312, 14 Ala.App. 


Ark.—Ft. Smith Lumber Co. v. 
Baker, 185 S.W. 277, 123° Ark. 275. 

Cal (App.) 
DOMES Orde 

Ga.—Byfield v. Candler, 125 S.E. 
905, 33 Ga.App. 275. 

Iowa.—Herrick Vv. Merchants’ 
Transfer & Storage Co., 174 N.W. 


569, 187 Iowa 862. | 


Mo.—Breen v. United Rys. Co. of St. 
Louis, 204 S.W. 521. 


49. Laughlin v. Gorman, 239 S.W. 
548, 209 Mo.App. 692. 
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[mod den 136 N.W. 44, 91 Neb. 484]. 

49. Davis v. Kansas City Rys. Co., 
204 S.W. 592, 199 Mo.App. 621. 

41. Ark.—Carp v. Priess, 265 S.W. 


Agricultural 
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sion of danger,*? reasonable time for passenger to 
alight,** reasonable rental value,** reasonable time 
to repair,*® recoupment,*® release,*? reliance of buy- 
er on warranty,**® repair clause of coutract,?® re- 
quirement that injury arise out of employment,°° 
right of access,®! right of shipper to control ship- 
ment,°? right of one riding on pass,°? right of 
recoupment,°* sale to partner on individual -ac- 
count,°> seope of authority,®>® scope of employ- 
ment,°? settlement,°® shrinkage in weight,°® simple 
slackening speed,®! staleness of 
claim,®* statute of frauds,®* statute of limitations,®* 
statutory requirements,°° sufficiency in number,*® 
time of ‘payment,®? understanding of libelous or 


tool doctrine,°° 


664, 166 Ark. 130; Williams v. Carson, 
191 S.W. 401, 126 Ark. 618; Holiman 
v. Roush, 176 S.W. 127, 118 Ark. 255. 

Ill._—Bank of Commerce & Savings 
v. Elkins, 214 I1l.App. 417; Kaufman 
v. Helmick, 190 Ill.App. 487. 


Md.—Kvedera v. Mondravitzky, 12 
At 591,145 Md. 260. 

Mo.—Hannah v. Butts, 14 S.W.(2d) 
31, 222 Mo.App. 1098. 


Tex.—Green v. Kegans, 
173, 54 Tex.Civ.App. 237. 


42. Cox v. Jones, 5 P.(2d) 102, 138 
Or. 327. 

43. Payne v. St. Louis-San Fran- 
cisco Ry. Co., (Mo.App.) 256 S.W. 538. 


44. McGee v. Beckley, 102 P. 303, 
103 P. 61, 54 Oxr- 250; 


45. Muenter v. Moline Plow 
182 Tll.App. 578. 


46. Hall v. Magruder, 299 S.W. 383, 
175 Ark. 398. 


47. Western Union Tei. Co. v. No- 
lan, 132 Ill.App. 427; Hawse v. First 
Nat. Bank, 75 'S.E.°127, 113° Va. 538: 


48. Schlicting v. Rowell, 119 N.W. 
151, 140 Iowa 731. 


49. Berman v. Langley, 109 A. 393, 
119 Me. 124. 


50. Kelso v. Rice, 
Mad. 267. 


51. -Johnson v. May, 
742, 189 App.Div. 196. 


52. Southern Pac. Co. v. Stewart, 
233 F. 956, 147 C.C.A. 630 [error dism 
Sos, Ot. 130,245) pS. 859, 1 62am. 
345, reh gr 38 S.Ct. 203, 245 U.S. 562, 
62 L.Ed. 472, and rev 39 S.Ct. 139, 248 
U.S. 446, 63 L.Ed. 350]. 


53. Louisville & N. R. Co. v. Daw- 
son, 66 So. 905, 11 Ala.App. 621. 


54. Philipsborn Co. vy. Fineman, 
129 A. 31, 148 Md. 188. 


55. Hill v. Wallace, 
31 Ga.App. 72. 


56. Carp v. Priess, 265 S.W. 664, 
166 Ark. 1380. 


57. St. Louis & S. F. R. Co. v. Van 
Zant, 142 S.W. 1144, 101 Ark. 586; 
Galloway v. United Railroads of San 
Francisco, 232 P. 491, 69 Cal.App. 770; 
Adams v. Wiesendanger, 150 P. 1016, 
27 Cal.App. 590; Albrecht v. Shultz 
Belting Co., 252 S.W. 400, 299 Mo. 12; 
Carlson v. Hoff, 230 N.W. 294, 59 N.D. 
393. 
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59. International & G. N. Ry. Co. 
v. Landa & Storey, (Tex.Civ.App.) 
183 S.W. 384. 

60. Rodgers v. aie Mills, 159 S. 
EY 655, 161 ‘S.C. 37 

61. Cleveland, fe CES St re ae 
Conv. luynn, 95 N.E. 577, 98 N.E. 67, 
ee ) eS 


118 S.W. 


Co., 


126 A. 938, 146 


178 N.Y.S. 


119 S.E. 468, 


Paige, 194 Ill.App. 
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177 Ind. 311; Gough v. Harrington, 
(Miss.) 141 So. 280. 

62. Moore v. Foster Lumber Co., 
231K. 1, 145 C.C.A, 189. 

63. Arkadelphia Milling Co. v. 
Green, 219 S.W. 319, 142 “Ark. Boos 
Badger v. Scobell Chemical Co., 224 
N.Y.S. .648, 221 App.Div. 490 [rev 
222 N.Y.S. 315, 129 Misc. 612]. 


64. Collier v. Thompson, 22 S.W. 
(2d) 562, 180 Ark. 695; Kansas City 
Photo Co. v. Kansas City Bridge Co., 
(Mo.App.) 195 S.W. 1051. 


65. Applebaum vy. Stanton, 276 P. 
47, 47 Idaho 395. 


66. Karwick v. Pickands, 137 N.W. 
219, 171 Mich. 468. 

67. Jackson v. Renken, (Mo.App.) 
Pay SEN OAS 


68. Boyce v. Wheeler, 195 S.W. 84, 
197 Mo.App. 295; Byrne v. News 
Corp., 190 S.W. 933, 195 Mo.App. 265 
[cert quashed 199 S.W. 403]. 


69. Snyder v. Steele, 122 N.E. 520, 


287 Tl. 159; Thomas v. Thomas, 
(Mo.) 186 S.W. 993. 
70. Johnson v. Pittman, 139 S.E. 


440, 194 N.C. 298. 


.71. Bailey v. Wabash Ry. Co., (Mo. 
App.) 207 S.W. 82; Riffe v. Wabash 
ReCon207 S.wt 78; 200 Mo.App. 397. 


72. Mutual Life of Illinois v. Mc- 
Kinnis, (Mo.App.) 47 S.W.(2d) 564. 


73. Mouniv. Welsh, 247 P. 815, 118 
Or. 568: 


74. Ark.—Tipler-Grossman Lum- 
ber Co. v. Forest City Box Co., 229 
S.W. 17, 148 Ark. 132; American Fire 
Ins. Co. v. Haynie, 120 S.W. 825, 91 
Ark. 43. 

Ill.— De Stefano v. Associated Fruit 
Co., 149 N.E. 284, 318 Ill. 345; Mason 
v. Illinois Bankers’ Life Ass’n of 
Monmouth, 199 Ill.App. 184. 

Ind.—Federal Life Ins. Co. v. Sayre, 
142 N.E. 223, 195 Ind. 7. 


Mo.—Jones v. Norman, 
S.W. 621. 


Tex.—Jones v. Jones, 
41 S.W.(2d) 496. 


Wash,—Campbell  v. Order of 
Washington, 102 P. 410, 53 Wash. 398. 


75. Ashley v. McMurray, 130 So. 
401, 222 Ala. 32; Ford v. Hankins, 96 
So. 349, 209 Ala. 202; Renfroe v. Col- 
lings & Co., 78 So. 395, 201 Ala.°489; 
Garth v. North Alabama Tract. Co., 
42 So. 627, 148 Ala. 96; Louisville & 
IN.: R. (Co. Vv. Rushey 40S 0727 ,.722) “Ala: 
App. 195; Central of Georgia Ry. Co. 
v. Pruden, 107 So. 716, 21 Ala.App. 
281. 
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76. O’Donnelly v. Stapler, 131 S.E. 
91, 34 Ga.App. 637; Tyson v. Bern- 
hard, 17 S.W.(2d) 270, 322 Mo. 633; 
Mundy v. St. Louis- San Francisco Ry. 
Co., (Mo.App.) 45 S.W.(2d) 941; Van 
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slanderous words,** undue influence,®® unlawfulness 
of agreement,‘° unprecedented rain,?? use of notes 
for purpose not agreed upon,’? validity of claim,** 
waiver,’# wantonness, ‘® warning,’® whether injured 
person engaged in interstate commerce,*? and wheth- 
er new note payment or renewal.?§ 


Instructions held not erroneous. 
instances,*® instructions in particular cases have 
been held not erroneous as ignoring or excluding 
particular issues or contentions, such as to: Acci- 
dent,®° accord and satisfaction,*! act of God,** acts 
of third persons,®** adverse possession,** alteration 
of instruments,8® amount due on fieri facias,°® an- 


Among other 


Geem v. Cisco Oil Mill, (Tex.Civ. 
App.) 152 S.W..1108. 
77. Gerard<v. Hines, 


216 Ill.App. 
536. 
78. Lancaster v. Stanfield, 132 S.E. 
21, 191 N.C: 340. 


79. Ariz—Conard vy. 
206 P. 166, 23 Ariz. 596. 


Dillingham, 


: , 137 S.B. 45, 
163 Ga. 807; Holston Nat. Bank v. 
Howard, 98 S.E. 269, 148 Ga. 767; 
Smith v. Brinson, 89 S.E. 363, 145 Ga. 
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107 S.K. 376, 26 Ga.App. 797. 
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house, 196 Ill.App. 39. 
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E. 680, 81 Ind.App. 231. 


Ky.—Tassone Vi Goodin-Barney 
Coal Co. 222 SAVe/ a 25209 ives oan 
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a Co., 157 N.W. 349, 191 Mich. 


Mo.—Clark v. Kansas City Light & 


Power Co., (App.) 261 S.W. 752; Kan- 
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208 S.W. 625; Forsee v. Zenner, 


(App.) 193 S.W. 975; Miller v. Geeser, 
180 S.W: 38, 193 Mo.App. 1. 


8.C.—Thompson v. Thompson, 139 
S.E. 182, 141 S.C. 56. 


Tex.—Gulf, CC. & S. 4k) Ry. Co. wv. 
Stewart, (Civ.App.) 164 S.W. 1059; 
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Co., 165 P. 952, 175 Cal. 3365) White 'v. 
Knapp, 120 S.E. 796, 31 Ga.App. 344; 
Augusta-Aiken Ry. & Electric Cor- 
poration v. Sibert, 76 S.E. 1044, 12 


Ga.App. 163; Houston & T. LOM Re (Olas 
¥, on emews (Tex.Civ.App.) 166 S.W. 


81. Milbourn v. Bowman _ Bros. 
Realty Co., (Mo.App.) 9 S.W.(2d) 664. 

82. Wyatt v. Central Coal & Coke 
Co., (Mo.App.) 209 S.W. 585. 

83. Wood v. Los Angeles Ry. Corp., 
L565 PL 6 Sylar Cal. 5. 


84. Smith v. Samuels, 66 S.E. 1086, 
133 Ga. 790. 


85. Lovett v. Gaskins, 99 S.E. 156, 
23 Ga.App. 623. 


86. Carrollton Bank vy. Wager, 150 
S.E. 146, 169 Ga. 304. 
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nual rainfall,87 apparent authority,*® 
of payments,®® approval of specifications,®°® assist- 
anee in procuring contract,?! assumption of risk,°? 
authority of cashier,°* breach of statutory duty,°* 
eause of injury,®® codicil,®® collusion,®?? comparative 
negligence,®® compliance with contract,®® condition 
on whieh commission payable,! consent,” 
ation,® contributory negligence,* counterclaim,’ cus- 
defect. causing injury,*® 
defense genérally,? defense of property, 10 defense 
not going to entire demand,'! discharge, ‘? disregard 
of warning,!® due care,'# duty of pedestrian,+® duty 


tom,® damages generally,’ 


87. Chapman v. American Creosot- 
ing Co., 286 S.W. 837, 220 Mo.App. 419. 

88. Carp v. Priess, 265 S.W. 664, 
166 Ark. 130. 

89. American Fidelity Co. of Mont- 
pelier, Vt. v. State, 109 A. 99, 135 Md. 
326. 


90. Kennedy v. Bowling, 
(2d) 438, 319 Mo. 401. 


91; Enterprise Theatre Corpora- 
tions VW Stutz, (1562S. be 401s 155 3a. 
734. 


92. Ala.—Louisville & N. R. Co. 
v. Handley, 56 So. 539, 174 Ala. 593. 


Ark.—Wilson & Co. v. Smith, 278 
S.W. 31, 169 Ark. 1054; Moline Tim- 
ber Co. v. McClure, 266 S.W. 301, 166 
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Duty. 215.65. W. si15,. 140 Ark, -i35) 
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202 S.W. 691, 133 Ark. 206. 

IlL—Raxworthy v. Heisen, 191 II1. 
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Texas ht Co... 3c SW.) 10755526 
Mo. 792 [cert den 51 S.Ct. 216, 282 U. 
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seph & G. if. Ry. Co., 225 Siw! 96, 
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292 S.W. 1079, 222 Mo.App. 586. 


94, Rogers v. City of Meriden, 146 
ABT 35; 109" Conns-324, (71 AUT: Re 749. 


95. Hines vy. Hendricks, 104 S.E. 
520, 25 Ga.App. 682; Springfield Con- 
SOL Ri CoO. «ue Moefiners 71 eT App. 
162° Tait SINE) 884) 175 eT. 634.4. 


96. -Gaither v. Phillips, 75 So. 295, 
199 Ala. 689. 


97. Thompson v. Graham, 157 S.E. 
204, 172 Ga. 35; Maryland Casualty 
oo v. Jackson, 119 N.E. 682, 230 Mass. 


98. eT nis ee & A. Ry. v. Rowell, 
110 S.E. 513, 28 Ga.App. 191; Georgia 
Ry. & Power Co. v. Reid, 107 S. Ey 2.00; 
26 Ga.App. 720. 


99. Hardeman v. Ellis, 
195, 162 Ga, 664. 


1. Hunter v. Gates, 
4105. 


2. Wilson v. Small, 
28 Ga.App. 587. 


3. Schlatter v. Triebel, 208 Ill.App. 
504 [aff-120 N.E. 289];;: Carmichael v. 
Carmichael, 96 S.E. 526, 110 S.C. 357. 


4. Ala.—Birmingham Electric Co. 
v. Shephard, 110 So. 604, 215 Ala. 316; 
Little Cahaba Coal Co. y. Gilbert, 59 
So.445,- 178 “Ala. 5155 Birmingham 
Ry., Light & Power Co. v. Drennen, 
57% So, 7876, 175) Ala, 338, -AnniCas. 
1914C 1037; Louisville & N. R. Co. v. 
Handley, 56 So. 539, 174 Ala. 593. 


Ariz.—Lassetter v. Becker, 224 P. 
810, 26 Arizs) 224: Pheenix Ry. ‘Co, of 
Arizona v. Beals, 181 P. 379, 20 Ariz. 
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Ark.—Kelly Handle Co. v. Shanks, 
225 SW. 302, 146 Ark. 208; Yellow 
Rose Mining Co. v. Strait, 202 S.W. 
691, 133 Ark. 206; Mills v. Franklin, 
196 S.W. 928, 130 Ark. 80. 


Cal.—Dullanty v. Smith, 265 P. 814, 
203 Cal. 621; Rystinki v. Central Cal- 
ifornia “Traction i€ox, 165° P..952,0175 
Cal. 336;.Rasic v. Schultheiss, (App.) 
9 P.(2d) 550; Schatte v. Maurice, 2 
P.(2d) 489, 116 Cal.App. 161; Elsey 
v. Domecq, 299 P. 794, 114 Cal.App. 
42: Hasty v.. Trevillian, 283. P. 148, 
102 Cal.App. 405; Marshall v. Ameri- 
ean Meter Co., 277 BP. 894, 98 ‘Cal. 
App-21759se Girard? vesirviIne,? 27.5 JP: 
840, 97 CaL App. 377; Wright v. Salz- 
berger & Sons, 254 PRP. 671, 81 Cal. 
App. 690; Dover v. Archambault, 208 
P. 178, 57 Cal.App. 659. 

Ga.—Western & A. R. R. v. Peter- 
son, 147°S.H: 513, 168 Ga. 259; Christy 
Bros. Circus v. Turnage, 144 S.E. 680, 
38 Ga.App. 581. 

Ill.— Klatz v. Pfeffer, 164 N.E. 224, 
doer LIPI90s Kairfowliv. Price, 22) 111. 
App. 447; Nixon v.' City of Chicago, 
212 Ill.App. 365; Johnson v. City of 
St. Charles, 200 Ill.App. 184; Boyrez- 
ka v. Janowski, 182 Ill.App. 97. 

Iowa.——Neel v. Smith, 147 N.W. 183; 
Hunt v. Waterloo, C. F. & N. Ry. Co., 
141 N.W. 334, 160 Iowa 722. 


Ky.—Ingram v. Robinson, 251 S.W. 
655, “i909 Kye 631 


Mo.—Bartner v. Darst, 285 S.W. 
449; Woods v. Moore, (App.) 48 S.W. 
(2d) 202; Tyrer v. Moore, (App.) 250 
S.W. 920; Schlinski v. City of St. Jo- 
seph, 156 S.W. 823, 170 Mo.App. 380; 
Wright v: Dinger Mining Co., 147 S. 
W. 213, 163 Mo.App. 536. 

S.D.—Wiggins v. Pay’s Art Store, 
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Pox Leniwestan Bilectri¢ — Com wv. 
Hanson, (Civ.Apn.) 187 S.W.533:; Chi- 
cago, R. I...& G. Ry. Co! vy. Evans, 
(Civ. App.) 143 S.W. 966; St. Louis, 
etc.. R. Co. v. Summers, 111 S.W. 211, 
51 Tex.Civ.App. 133. 


Wash.—Richmond v. Tacoma Ry. 
& Power Co., 122 P. 351, 67 Wash. 444. 


5. Tyrer v. Moore, (Mo.App.) 250 
S.Ww. 920. 


6.) Timmermann v.. St.2 Louis Ar- 
chitectural Iron’ Co., 1 S.W.(2d) 791; 
318 Mo. 421. 


7, Rystinki v. Central California 
Mractiony Cowl 6orkLoo2e1 to Caly x36: 
Georgia Southern & FE. Ry. Co. v. 
Thornton, 87 S.E. 388, 144 Ga. 481. 


8 Jordan vy. East St. Louis Con- 
necting Ry. Co., 271 S.W. 997, 308 
Mo, 31. 

9. Ala.—Forbes & Carloss v. Plum- 
mer, 73 So. 451, 198 Ala. 162. 

Ark.—Hixon y. Boyce, 235 S.W. 376, 
149 Ark. 669. 

Ga.—Hines v. McWhirter, 106 S.E. 
4, 26 Ga.App. 208. 

Ill.— Atwood v. Chicago, M. & St. 
bP. Ry., Co.,7229 4M App. 71. 

Ind.—Earl1 Park State Bank v. Low- 
mon, 161 N.E. 675, 92 Ind.App. 25. 
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of plaintiff,1® duty to discover and remedy defect,** 
duty to furnish proper equipment,1* duty to make in- 
spection,!® duty to minimize damages,?° duty to ob- 
serve patent defects,?1 effect of embankment as 
increasing flow of water,?2 estoppel,?* execution of 
will,2* extenuating or mitigating circumstances,?® 
extraordinary rainfall,?* fact of agency,’ failure to 
file proof of death,?* failure to permit autopsy,?® 
failure to produce one ready, willing, and able to 
make exchange,?° failure to remedy defect,*! falsity 
of publication,?? fellow-servant rule,** fitness 1) 
intended,?4 


forfeiture,?> former recovery,* 


Mo.—Milbourn v. Bowman Bros. 
Realty Co., (App.) 9 S.W.(2d)_ 664; 
Campbell v. National Fire Ins. Co. of 
Hartford, Conn., (App.) 269 S.W. 645; 
Lacquement v. Bellamy, (App.) 253 S. 
We lots: 


10. Burns v. Colley, 
159, 223 Mo.App. 76. 

11. Collins v. White Oak Fuel Co., 
71 S.E. 277, 69 W.Va. 292. 


9 S.W.(2d) 


12. Waits v. Anderson, 139 N.W. 
738, 152 Wis. 206. 
13) -bexineston #4 EApuRyer Cows: 


Fields, 153.°S.W21.43, L52—Koaygr a9. 


14.2*Yazoo & M: VaR? Co.ivs Bruce; 
54 So. 241, 98 Miss. 727. 

15. Schlinker v. Jaszkowiak, 232 
N.W. 897, 60 N.D. 136. 

16. Springfield Crystallized Egg 
Co. v. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664. 


17. Stout Lumber Co. v. Wray, 159 
S.W. 1107, 109 Ark. 288. 


18. Ross v. Wisconsin & Arkan- 
sas Lumber Co., 255 S.W. 888, 161 
Ark, 192. 


19. Arkansas Shortleaf Lumber Co. 
v. Wilkinson, 2382 S.W. 8, 149 Ark. 


270; Dixon v. Frazier-Davis Const. 
Co., 298 S.W. 827, 318 Mo. 
20. Atlanta Oil & Fertilizer Co. v. 


Phosphate Min. Co., 103 S.E. 873, 25 
Ga.App. 430. 


21. Louisiana & A. Ry. Co. v. An- 
derson, 213 S.W. 7538, 139 Ark. 349. 


22. Moss v. Gulf, ete., R. Co., 103 
S.W. 221, 46 Tex.Civ.App. 463. 


23. Clevenger v. Blount, 114 S.W. 
868, 103 Tex. 27. [aff 122 S.W. 529; 
103 Tex. 27]. 


24. Shankle v. Crowder, 163 S.E. 
180, 174 Ga. 399. 
25. Davidson v. Allam, 130 S.E. 


245, 1438 Va. 367. 


26. Scott v. City of Marshall, 
S.W.(2d) 694, 223 Mo.App. 596. 


27. Van Vechten vy. Griffiths, 4 Abb. 
Dec. (N.Y.) 487, 1 Keyes 104. 

28. Barbour y. AJtna Life Ins. Co., 
224 Ill.App. 312. 


29. Barbour v. Adtna Life Ins. Co., 
supra. 


30. Ball v. Davenport, 152 N.W. 69, 
170 Iowa 33. 
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31. Burnison v. Souders, 35 S.W. 
(2d) 619, 225 Mo.App. 1159. 
32. Arizona Pub. Co. v. Harris, 181 


P. 373, 20 Ariz. 446. 


33. McCauley v. Anheuser-Busch 
Brewing Co., 254 S.W. 868, 300 Mo. 
638; Bennett v. G. T. O’Maley Tractor 
Co., 238 S.W. 144, 209 Mo.App. 619. 


34. Turner v. Wenatchee Vinegar 
Coy, 298) Bs 63835 162) Washers los 

35. Caine v. Physicians’ Indemnity 
Co. of America, (Mo.App.) 45 S.W. 
(2d) 904. 


36. Wyatt v. Central Coal & Coke 
Co., (Mo.App.) 209 S.W. 585. 
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fraud,?*? good faith,?® guaranty,3® implied agree- 
ment,*® improvements,*! imputed negligence,*? in- 
vitation,*® justification or excuse,** knowledge or 
notice,*® last clear chance,*® liability for act of 
agent,*? liability under statute,#® malicious prose- 
cution,*® manner in which injury occurred,°® manner 
of closing bridge,®! negligence of contractor,°? neg- 
ligence of defendant,®* new contract,°* novation,°® 
ordinary care,°* outright sale,®* payment,°* pertorm- 
ance in workmanlike manner,®® place of injury,°° 


TRIAL 


ployment,*® 


possession through tenant,®! possible reduction of 


37. Rodenbeck v. Crews. State 
Bank & Trust Co., (Ind.App.) 163 N. 
E. 616; Herron v. Smith, (Mo.App.) 


285 S.W. 544. 


38. Duncan vy. Bailey, 134 S.E. 87, 
162 Ga. 457. 


39. Dark v. Indiana Silo Co. of 
Texas, (Tex.Civ.App.) 204 S.W. 245. 


40. Farmers’ State Bank & Trust 
Co. v. Gorman Home Refinery, (Tex. 
Civ.App.) 273 S.W. 694 [aff (Commun. 
App.) 3 S.W.(2d) 65]. 

41. Watkins v. Watkins, (Tex.Civ. 
App.) 119 S.W. 145. 

42. Huber v. Scott, (Cal.Apv.) 10 
P.(2d) 150; Espy v. Ash, 156 S.E. 474, 
42 Ga.App. 487; Quinn v. Van Raalte, 
205 S.W. 59, 276 Mo. 71. 

43. Alabama By-Products Corpora- 
tion v. Cosby, 115 So. 31, 217 Ala. 144. 

44. Fritzinger v. Ahrens, 151 Ill. 
App. 396; Wilkinson v. Allen, 118 S. 
E. 94, 136 Va. 607. 

45. Cal.—Comer v. Los Angeles 
Ry. Cor~roration, 225 P. 869, 66 Cal. 
App. 219. 

Ga.—Varn v. Bloodworth, 121 S.E. 
380, 157 Ga. 300. 

Ind.—Lake Shore & M. S. Ry. Co. 
v. Johnson, 88 N.E. 845, 172 Ind. 548 
{[transf from App. Ct. 84 N.E. 1104, 42 
Ind.App. 687]. 

Ky.—wW. G. Duncan Coal Co. v. Lock, 
266 S.W. 640, 205 Ky. 747. 


Mo.—Walsh v. Hartman, (App.) 39 
S.W.(2d) 398; Totten v. Smith Bros., 
(App.) 3 S.W.(2d) 740; Farmers’ State 
Bank v. Miller, 300 S.W. 834, 222 Mo. 
App. 633; Howe Scale Co. of Illinois 
v. Geller, Ward & Hasner Hardware 
Co., (Mo.App.) 285 S.W. 141; Cook v. 
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Walthall, 75 So. 570, 200 Ala. 122. 

53. Pegues Mercantile Co, 
Brown, (Tex.Civ.App.) 145 S.W. 280, 

54 <A. I. Clark Lumber Co. v. 
Johns, 135 S.W. 892, 98 Ark. 211. 

55. St. Louis Maple & Oak Floor- 
ing Co. v. Knost, 128 S.W. 532; 148 
Mo.App. 563. 

56. Ala.—Brooks v. 
So. 908, 222 Ala. 616. 

Ark.—Taylor v. Steadman, 220 S. 
W. 821, 148 Ark. 486; St. Louis, I. M. 
& iS. Ry. Co. ve, Coke, 175 (Siw L107, 
118 Ark. 49. 

Colo.—Barlow v. North Sterling 
Irr. Dist., 277 P. 469, 85 Colo. 488 [foll 
Maggard v. North Sterling Irr. Dist., 
Ae Es A0, SOM OOLOLr SS tile 

Tll.— Alton v. Mineral Point & N. 
Rye. Coy,. 222 ilsApp, LO5: 

Mo.—Patterson y. Speer, (App.) 229 
S.W. 275. 

Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 

N.C.—Rigsbee v. Atlantic Coast 
Line R. Co., 129 S.E. 580, 190 N.C. 231. 

57. Louis Pizitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala, 689; 
Missouri, O. & G. Ry. Co. of Texas v. 
Love, (Tex.Civ.App.) 169 S.W. 922. 

58. Gunter v. Williams, 210 S.W. 
136, 137 Ark. 530; Neeley v. Wilmore, 
198 N.E. 710, 131 Ark. 328; Duncan v. 
Bailey, 134 S.B. 87, 162 Ga. 457; Ban- 
ca Italiana Di Sconto v. Columbia 
Counter Co., 148 N.E. 105, 252 Mass. 
552. 

59. Treadwell v. Nickel, 228 P. 25, 
194 Cal. 243. 

60. Gay & Bruce v. W. B. Smith & 
Sons, 100 Bo. 633, 211 Ala. 358. 

61. Griffin v. Kaufman, 203 P. 924, 
110 Kan. 182; O’Brien y. Von Lienen, 


Rowell, 133 


For later cases, developments and changes in the law see Annotations, 


[§ 672 


reliance on promise,*? rescission,** revival of insur- 
ance policy,®* rightful entry,®® right to fix eredit 
limit,** right to control automobile jointly,®* right 
to rescind,®* right to reserve title,®® right to return 
goods purchased,’® scope of employment,"* set-off,*? 
shortage in weight,** statute of lmitations,** set- 
tlement,’7® tenant’s authority to recelve payment,’® 
time of execution of guaranty,’’ time of injury,‘® 
undue influence,“® usurious intent,®® testamentary 
capacity,®! vendor’s ability to convey,®* violation of 
statute,** waiver,§* want of consideration,*® want 


(Tex.Civ.App.) 149 S.W. 723. 

62.. Woodard v. Eskridge, 
Civ.App.) 174 S.W. 868. 

6%. Peters v. Strauss, 132 S.W. 956, 
63 Tex.Civ.App. 118. 

64. Life & Casualty Co. of Ten- 
Peas vy. Street, 105 So. 672, 213 Ala. 
588. = 


65. Ewen y. Hart, 166 S.W. 315, 
183 Mo.App. 107. 


66. Miller Rubber Co. v. King, 227 
S.W. 391, 147 Ark. 302. 

67. Morgan Hill Paving Co. v. 
Fonville, 130 So. 807, 222 Ala. 120. 

68. Long v. ee CTex:Civ. 
App.) 220 S.W. 41 


69. Schnirring vy. Stubbe, 225 N.W. 
389, 177 Minn. 441. 


70. Kurth y. Morgan, 
277 S.W. 50. 

71. Hudson y. St. Louis South- 
western Ry. Co. of Texas, (Tex. 
Commn.App.) 295 S.W. 577 [den reh 
(Commn.App.) 293 S.W. 811 (mod 
(Civ.App.) 286 S.W. 766)]. 


72. Lockerman v. 
Trust Co., 126 A. 140, 146 Md. 330. 


73. Harris, Cortner & Co. v. Union 
corten Oil Co., 94 So. 559, 208 Ala. 


74. 
Trust Co., 
467. 


75. Davenport v. Witt, 101 So. 887, 
212 Ala. 114. 


76. Patterson v. Vest, 113 So. 59, 
216 Ala. 312. 


77. Dillworth vy. Holmes Furniture 
a chicle Co., 73 So. 288, 15 Ala.App. 

7& Ft. Smith,|S: & Rs i Re Gosv. 
Scroggins, 234 S.W. 999, 150 Ark. 571. 

79. Lewis v. Martin, 98 So. 635, 210 
Ala. 401; Wear vy. Wear, 76 So. 111, 
200 Ala. 345. 

80. Fidelity Sec. Corporation v. 
Brugman, 1 P.(2d) 131, 137 Or: 38, 75 


(Tex. 


(Mo. App.) 


Boram v. St. Joseph Loan & 
141 N.E. 364, 80 Ind.App. 


ASE. hess 
81. Lewis v. Martin, 98 So. 635, 
210 Ala. 401; Hamner v. Edmonds, 36 


S.W. (2d) 929, 327 Mo. 281. 


82. Fuld v. Adams, 156 A. 833, 108 
N.J.Law 373. 


83. Smith v. Consolidated Coal Co., 
183 Ill.App. 572; Petton v. Consoli- 
dated Coal Co. of St. Louis, 183. Ill. 
App. 567. 


84 Locomotive Engineers’ Mut. 
Life & Accident Ins. Ass’n y. Hughes, 
80 So. 850, 202 Ala. 466; Common- 
wealth Life Ins. Co. of Louisville, 
Ky., v. Roy, 86 So. 520, 17 Ala.App. 
434 [cert den 86 So. 522, 204 Ala. 
560]; Carp v. Priess, 265 S.W. 664, 
166 Ark. 130; Smith v. Farm Property 
Mut. Ins. Ass’n of Iowa, 202 N.W. 508, 
199 Iowa 693; Mackey v. "Home Ins. 
ee of New York, (Mo.App.) 284 S.W. 

85. Merchants’ State Bank of Vel- 


va, N. D., v. Roline, 205 N. 
Iowa 1059. oVans tae 


Same title and section number, 


Eastern Shore. 


§§ 672-675] 


of title in indorsee,§* wantonness,*? warning,®® and 


warranty.*® 


[§ 673] b. Limitations of Rule—(1) In General. 
The rule that an instruction stating the issues and 


directing a verdict must state all 


been held not to apply to an instruction which does 
not purport to direct a verdict or to cover the 
whole case,®! or which is directed only to particular 
phases or particular issues of the case,®? or which 
merely illustrates a rule already correctly stated,®* 
or which merely covers the measure of damages ;°* 
nor is it improper to exclude from an instruction 


issues which have been properly 


the case by the court,®® or which have been aban- 
doned,®® or which are uncontested,?* or which are 


not supported by the evidenee.?® 


sé. Franklin Bank y. St. Louis Car 
Co., 9 S.W.(2d) 901, 321 Mo. 199, 60 
SA. Tu. e639. 


87. Alabama Power Co. v. Brown, 
87 So. 608, 205 Ala. 167; Birmingham 
Ry., Light & Power Co. v. Broyles, 
69 So. 562, 194 Ala. 64; Southern Ry. 
Co. v. Stollenwerck, 52 So. 204, 166 
Ala. 556; Alabama Great Southern R. 
Co. v. Hanbury, 49 So. 467, 161 Ala. 
358; Nashville, C. & St. L. Ry. v. My- 
rick, 77 So. 458, 16 Ala.App. 308; Sea- 
board Air Line Ry. Co. v. Emfinger, 
77 So. 415, 16 Ala.App. 265, certiorari 
denied 77 So. 418, 201 Ala. 121; Jen- 
eary v. Chicago & I. Traction Co., 138 
INGE. 203,513.06) 111., 23927. 

88. Davis v. Morgan County, 96 So. 
473, 209 Ala. 343; Dawson v. San 
Diego Electric Ry. Co., 255 P. 215, 82 
Cal.App. 141; Savage v. Chicago, R. 
I. & P. Ry..Co., 40 S.W.(2d) 628, one 
Mo. 44; Thompson v. Quincy, O. &K 
Cc. R. Go., (Mo.) 18 S.W.(2d) 401. 

89. Bowden v. Dennis, 217 S.W. 
798, 144 Ark. 642; Ross Attley Lum- 
ber Co. v. Columbia Hardwood Lum- 
ber Co., 200 Ill.App. 65; Menihan Co. 
v. Lipschitz Barack Shoe Co., (Mo. 
App.) 206 S.W. 232; J. B. King & Co. 
v. C. W. Hancock & Sons, 77 S.E. 510, 
114 Va. 596. 

90. See supra § 672. 

91. Murphy v. National Ice Cream 
Co., 300 P. 91, 114 Cal.App. 482; Ho- 
tel Sherman Co. v. Railway Terminal 
& Warehouse Co., 210 Ill.App. 191; 
Hardin v. City of Moline, 179 I1]l.App. 


10. Taylor. v.-Chicago, .&. A... Co:, 
164 Ill.App. 348; Kulvie v. Bunsen 
Goal Col, 161, TH-App. 61 Ua latt 90 IN. 


E. 688, 253 Ill. 386]; Payson v. Vil- 
lage of Milan, 160 Ill.App. 518; In- 
dianapolis Traction & Terminal Co. 
v. Smith, 128 N.E. 38, 190 Ind. 698; 
Indianapolis Traction & Terminal Co. 
v. Howard, 128 N.E. 35, 190 Ind. 97. 
92. Majestic Life Assur. Co. v. 
Tuttle, 107 N.E. 22, 58 Ind:-App. 98; 
ret v. Lusk, 210 S.W. 902, 277 Mo. 
93. Converse v. Watts, 275 P. 181, 
127 Kan. 673. 
94. Stauffer v. Metropolitan St. 
Ry. Co., 147 S.W. 1032, 243 Mo. 305. 
95. Ala.—City Delivery Co. v. Hen- 
ry, 34 So. 389, 139 Ala. 161. 
Iowa.—Hahn v. Lumpa, 138 N.W. 
492, 158 Iowa 560; Brooke v. Chicago, 
etc., R. Co., 47 N.W. 74,'81 Iowa 504. 
S.C.—Rose v. Winnsboro Nat. Bank, 
19, Sn 48:7) 41° S,C. 191. 
Texi—=Gulf, vete., oR. Co. .veWarner, 
54 S.W. 1064, 22 Tex.Civ.App. 167. 
Va.—Fry v. Leslie, 12 S.E. 671, 87 
Va. 269. 


[64 C. J.—52] 
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not entitled to an instruction on a theory which 


is refuted by an admission in an agreed statement 


the issues?® has 
; asked ;? 


eliminated from 


So a party is 


96. Seaboard Air Line Ry. v. 
Gnann & De Loach, 82 S.E. 1066, 142 
Ga. 381; Brown vy. Drainage Dist. No. 
48, 143 N.W. 1077, 163 Iowa 290; 
Dronenburg v. Harris, 71 A. 81, 108 
Md. 597; Neal v. Caldwell, 34 S.W. 
(2d) 104, 326 Mo, 1146; Beebe v. Kan- 
sas City, 17 S.W.(2d) 608, 223 Mo. 
App. 642; Carney v. Anheuser-Busch 
Brewing Ass’n, 131 S.W. 165, 150 Mo. 
App. 437; Buster Brown Co. v. North- 
Merhornay Furniture Co., 128 S.W. 
988, 140 Mo.App. 707. 

[a] Court, in charging jury, may 
presume abandonment of plea where 


evidence material to the plea was ex-’ 


cluded without objection. Southern 
Bitulithic Co. v. Hughston, 58 So. 450, 
177 Ala. 559. 


$7. U.S.—Erie Food Products Co. 
v. Interocean Mercantile Corporation, 
PIS) VOR 708, 


Ark.—Lavoice v. Deloney, 265 S.W. 
361, 165 Ark. 599. 

Cal.—Myers v. Rovai, 226 P. 844, 66 
Cal.App. 518. 

Ill.—Gordon v. Grand Trunk West- 
ern Ry. Co., 209 Ill.App. 195. 
* Mo.—Miller v. Collins, 40 S.W.(2d) 
1062, 328 Mo. 313; Ash v. Nat. Life 
& Accident Co., (App.) 40 S.W.(2da) 
505; Henning v. Holbrook-Blackweld- 
er Real Hstate Trust Co., 277 S.W. 
62, 218 Mo.App. 433; Butcher y. Bell, 
(App.) 198 S.W. 1123. ' 

T’enn.—De Rossett Hat Co. v. Lon- 
don Lancashire Fire Ins. Co., 183 S.W. 
720, 134 Tenn. 199 


Tex.—Kaker v. 
2693S. W.vbol. 


98. Ala.—Alabama Machinery & 
Supply Co. v. Bank of Camden, 55 So. 
438, 1 Ala.App. 461. 

Ariz.—Atlantic Nat. Bank of Bos- 
ton v. Korrick, 242 P. 1009, 29 Ariz. 
468, 43 A.L.R. 1184. 

Colo.—Ingemarson vy. Coffey, 92 P. 
908, 41 Colo. 407. 


Ill.— Junge v. South Halsted Street 


Giles, (Civ.App.) 


Iron Works, 188 Ill.App. 603; Bel- 
videre Gas, etc., Co. v. Boyer, 122 Ill. 
App. 116. 

Ind.—Dunlap  v. Indiana Union 


apaction Co., 90 N.E. 904, 45 Ind.App. 


Mo.—Funk v. Fulton Iron Works 
Co., 277. S.W. 566, 311 Mo. 77; Edel- 
man v. Wells, (App.) 242 S.W. 990. 


Neb.—Hinton v. Atchison & N. R. 
Co., 120’ N.W. 481, 83 Neb. 835. 


99. Augusta v. Owens, 36 S.E. 830, 
111 Ga. 464. 


1. Terre Haute, etc., R. Co. v. Pe- 
onia, CLe., R. Co.,, DD EN. Bett ok8i2, Il 


*By JOHN F. MCDONALD (§§ 675-677). 


of facts,?® or which is unavailable as a defense,’ 
or where he has waived any claim for damages 
upon the count upon which the 
and an instruction which omits reference 
to the defense is sufficient where, if the facts to 
which the instructions apply are found to be true, 
the defensive matter cannot exist.® 

[§ 674] (2) Immaterial Issues.* 
required to charge on immaterial issues,® and it 1s 
error‘to submit to the jury an immaterial question 
which is likely to confuse them as to the issues.® 

[§ 675] 9. Instructions as to Application of Per- 
sonal Knowledge, Experience, or Judgment of Ju- 
rors*’—a. In General. Since jurors-are triers of 


instruction is 


The court is not 


501 [aff 81 Ill.App. 435]. 


2. Murphy v. Martin, 16 N.W. 603, 
58 Wis. 276. 


3. Chenoweth v. Sutherland, 
S.W. 6, 129 Mo.App. 431. 


4. Submission of immaterial issue 
as harmless error see Appeal and Iir- 
ror § 3009. 

5. Ala.—Somerall v. Citizens’ 
Bank, 101 So. 429, 211 Ala. 630. 

Ill.—Stern v. Bradner, Smith & Co., 
127 Ill.App. 640 [aff 80 N.E. 307, 225 
DT 4305 1G cA mS Re tot le 

Iowa.—Duncombe v. Powers, 39 N. 
W. 261, 75 Iowa 185. 

Minn.—Matz v. Martinson, 149 N.W. 
370, 127 Minn. 262, L.R.A.1915B 1121, 


107 


Miss.—Stevenson v. McReary, 20 
Miss. 9, 51 Am.D. 102. 
Mo.—Serrano v. Miller, ete., Com- 


on Co., 93 S.W. 810, 117 Mo.App. 


Neb.—Boggs v. Boggs, 87 N.W. 39, 
62 Neb. 274. 


N.Y.—Stokes v. Foote, 65 N.E. 176, 
172 N.Y. 327; Campbell v. Birch, 60 
N.Y. 2145 InterCity Realty (Cov w. 
Newman, 112 N.Y.S. 481, 128 App.Div. 
19151; Cravath v. Baylis, 99 N.Y.S. 973, 
113 App.Div. 666 [aff 85 N.E. 1107, 
LOIN AY aD oie 


N.C.—Helms v. Helms, 49 S.E. 110, 
137 N.C. 206, 47 S.E. 415, 135 NG: 164; 
McDonald v. Carson, 94 N.C. 497. 


S.C.—Long v. Hunter, 36 S.E. 579, 
SiS. low wae ve Valley Mut. L. 
Assoc., 8 S.E. 21, 29) S.6"560: 


Tex.—San Antonio, ete. R. Co. v. 
a OSs 92 S.W. 259, 41 Tex.Civ.App. 


Wash.—Scherrer v. Seattle, 100 P. 
144, 52 Wash. 4. 


6. Iowa.—Wall v. Des Moines, ete., 
R. Co., 56 N.W. 436, 89 Iowa 193. 


Wen: H.—Flanders v. Stark, 37 N.H. 


N.C.—Willard Mfg. Co. v. Tierney, 
45 S.E. 1026, 133 N.C. 680; Menden- 


hall v. North Carolina R. Co., 31 S.E. 
480, 123 N.C. 275. 


Tenn.—Pittsburg Gites Co. v. Can- 
non, 5 Tenn.Civ.A. 51 


Can.—Jamieson y. ‘Harris 35 Can. 
S.C. 625. 


Confusing or misleading instruc- 
tions generally see supra § 599, 


7. In criminal pee eas 
Criminal Law § 2463 


_ Jurors’ use of perconad knowledge 
in arriving at verdict generally see 
infra §§ 812-814. 


see 


818 [64 C.J.] ‘ 


the facts not upon their own personal knowledge, 
but upon the evidence adduced in the ease,® 
instruction which authorizes or directs the jury to 
take into consideration their own experience and 
observation regarding the matters at issue in ad- 
dition to the evidence,® or irrespective of the evi- 
denee,t® or under which the whole matter in con- 
troversy is left to the opinion of the jury without 
any reference to the testimony,!! is improper. 
ever, the jury may be instructed to weigh the evi- 
dence in the light of their general knowledge and 
experience as applied to the ordinary transactions 
but the instruction must be confined to 
such knowledge, observation, and experience as the 
jurors share in common with men generally,'® and 
should not limit this general knowledge to that ac- 
quired by persons in any particular line of busi- 
It is error to instruct that matters within 


Ole lihest2 


ness.14 


3 See infra § 812. 
Ga.—Gibson v. Carreker, 17 S. 

E. 65, 91 Ga. 617. 

Ill.—Ottawa Gas Light, etc., Co. v. 
Graham, 28 Il]. 73,81 Am.D.. 263. 

Kan.—Chicago, R. I. & P. R. Co. v. 
Spring Hill Cemetery Assoc., 57 P. 
252, 9 Kan.App. 882; Waite v. Teeters, 
14 P. 146, 36 Kan. 604. 


Me.—Page v. Alexander, 24 A. 584, 
84 Me. 83; Douglass v. Trask, 77 Me. 
35. 

Mich.—Karrer v. Detroit, 106 N.W. 
64, 142 Iowa 331; Burrows v. Delta 
Transp. Co., 64 N.W. 501, 106 Mich. 
582, 29 L.R.A. 468; Wood v. Barker, 
13 N.W. 597, 49 Mich. 295. 


10. Conn.—Barry v. McCollom, 70 
A) L035, ).381Conn. 293, 129. Am.S.R. 
215; 


Fla.—Doggett v. Jordan, 2 Fla. 541. 


Ij].—Little v. Peoria Ry. Co., 215 
Ill.App. 385. 

Iowa.—Downing v. Farmers’ Mut. 
Fire Ins. Co., 138 N.W. 917,, 158 
Iowa 1. ¥ 


Ky.—Morehead vy. Anderson, 100 S. 
Wee S408) AQ5e Koy, S77, 130" Key se 13 ti; 
Clarke v. Robinson, 5 B.Mon,. 55. 

[a] Rule applied.~In an action 
for libel, where one of the alleged li- 
belous statements was that plaintiff 
had not. ‘‘even the. externals of re- 
finement,” an instruction that the 
possession of the externals of refine- 
ment was rather a subject of the ju- 
ry’s own observation was held to be 
improper, as misleading the jury to 
believe that such observation was the 
best evidence. Barry v. McCollom. 70 
A. 1035, 81 Conn. 293, 129 Am.S.R. 215. 

[b] Reason for rule.—It is better 
that they should determine the fact 
upon the testimony of others, deliv- 
ered under all the guards and sanc- 
tions which the law can impose, and 
subject to all the scrutiny which the 
parties and the jury themselves can 
exercise, than that the jury should 
decide according to the secret results 
of their own observation, which being 
unknown until disclosed in the ver- 
dict, are free from scrutiny and \al- 
most free from responsibility. Clarke 
v. Robinson, 5 B.Mon. (Ky.) 55. 


11. Doggett v. Jordan, 2 Fla. 541. 


12. U.S.—Head v. Hargrave, 105 
U.S. 45, 26 L.Ed. 1028. 

Ala.—U. S. v. Goodloe, 86 So. 546, 
204 Ala. 484. 

Ark.—Graysonia-Nashville Lumber 
ees v. Carroll, 144 S.W. 519, 102 Ark. 
460. : 

Colo.—Denver, ete., R. Co. v. War- 
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an 


improper.+® 


[§ 676] b. In 


How- | nesses. 


the impressions 


ring, 86 P. 305, 37 Colo. 122. 
Idaho.—Cnkovch v. Suecess Mining 
Co., 166 P. 567, 30 Idaho 623. 
Ill.—Kankakee Park Dist. v. Heid- 
enreich, 159 N.E. 289, 328 Ill. 198; 
Illinois Cent. R. Co. v. Warriner, 82 
N.E. 246, 229 Ill. 91 [aff 132 Ill. App. 
301]; Ottawa Gas Light, etc., Co. v. 
Graham, 28 Ill. 78, 81 Am.D. 263. 
Kan.—Drysdale v. Wetz, 171 P. 653, 
102 Kan. 680; Fisher v. O’Brien, 162 
P. 317, 99 Kan. 621, L.R.A.1917F_ 610; 
Smithiyi ste lag 6c Sak whe Onn fae 
759,95 Kan. 451; Sanford v. Gates, 
16 P. 807, 38 Kan. 405. 
Minn.—Johnson v. Hillstrom, 33 N. 
W. 547, 37 Minn. 122 


Neb.—Nye-Schneider Fowler Co. v. 
N. W. Ry. Co., 179 N.W. 503, 105 Neb. 
Pods : 

N.Y.—Reves v. Hyde, 14 Daly 431, 
14 N.Y. St. 0609, [Sa Ney Civ, Proe\ 323 
[rev 11 N.Y.St. 681]. 


N.C.—Hamilton v. Seaboard Air 
Eine RCo, 63 7S. 730, 150 UNC. 193% 
Ohio.—Empire Coal Min. Co. yy. 


George M. Jones Co., 15 OhioCir.Ct.N. 
S23:69. 


Okl.—Sheean v. Walden, 265 P. 141, 
130 Okl. 51; Waters-Pierce Oil Co. v. 
Deselms, 89 P. 212, 18 Okl. 107 [aff 
ee. 270, 212 U.S27159,053) Ldsd. 


Or.—Willis v. Lance, 43 P. 384, 487, 
28 Or. 371. 


Wis.—Linquist v. Town of Bradley, 
152 N.W. 827, 161 Wis..175; Solberg 
v. Robbins Lumber Co. 1133) N2W, 28, 
147 Wis. 259, 37 L.R.A.N.S. 790; Stiles 
v. Neillsville Milling Co., 58 N.W. 411, 


87 Wis. 266; Neanow v. Uttech, 1 
N.W. 221, 46 Wis. 581. 
[a] Opinion evidence.—(1)  In- 


struction that the jury in weighing 
opinion evidence should use _ their 
common sense and experience is prop- 
er. Head v. Hargrave, 105 U.S. 45, 
26 L.Ed. 1028; U. S. v. Goodloe, 86 
So. 546, 204 Ala, 484; Reves v. Hyde, 
14 Daly 431, 14 N.Y.St. 689 eis Nev 
Civ.Proc. 323 [rev 11 N.Y.St. 681]; 
Hamilton v. Seaboard Air Line R. Co., 
63 /SEy 730," 150 (NE. 193." (2) To di- 
rect the jurors to find the value of an 
attorney’s professional services from 
the testimony of experts alone is to 
say to the jurors that the issue 
should be determined by the opinions 
of the attorneys and not by the exer- 
cise of the jurors’ own judgment of 
the facts on which those opinions are 
given. Head vy. Hargrave, supra. 


13. Sloss-Sheffield Steel, ete., Co. 


v. Hutchinson, 40 So. 114, 144 Ala. 
221; Chicago, etc., R. Co. v. Krayen- 


He 
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the common knowledge of mankind do not require 
proof, where the attention of the jury is not direct- 
ed to the particular matters they might consider 
without evidence thereof.*® 
authorizes jurors to disregard rules of law in the 
light of their common BO ee or experience is 


An instruetion which 


Determining Credibility of Wit- 


It is proper to instruct the jury to take 
into account their experience of men and their ac- 
tions in determining the credibility of witnesses ;*7 
but it is improper to instruct them that they can 
act upon their private and personal knowledge of 
the character of the witnesses.1® 


[§ 677] c. On Consideration of View.'® 


Where 
made upon jurors by a view of 


premises examined by them-_under order of court 


buhl, 91 N.W. 880, 65 Neb. 889, 59 
L.R.A. 920. 
14, 939, 7 


Clark v. Ford, 51 P. 938, 
Kan.App. 332. 


[a] Reason for rule.—‘“‘A juryman 
can use the knowledge and experience 
which he possesses in common with 
the generality of mankind, but it is 
the common knowledge of mankind 
which they may use and not the 
knowledge common to the jurors.” 
Clark v. Ford, 51 P. 938, 939, 7 Kan. 
App. 332. 


[b] Inustruction' held improper.— 
“You may take into consideration all 
the evidence given on the question of 
value and such knowledge of the mat- 
ter of value of this class of property 
as is common to all of you, keeping . 
in mind that it is the market value 
that you must find.” Clark y. Ford, 
51 P£9382'93957 74 Kant App? 3323 


15. Illinois Cent. R. Co. v. Greaves, 
22 So. 804, 75 Miss. 360. 


16. Johnson v. Pendergast, 139 N. 
I. 407, 308 Ill. 255 [rev 225 Ill.App. 
624]; Steinberg v. Northern Illinois 
Telephone Co., 260 Ill.App. 538. 


[a] Thus an instruction that the 
jurors are ‘“‘not artificial beings, gov- 
erned by artificial or finespun rules,” 
but that they should use their every- 
day common sense and judgment as 
reasonable men, was erroneous as 
permitting the jury to disregard any- 
thing which they might regard as 
finespun rules of law and as leaving 
them to speculate and substitute nat- 
ural information :-for rules of law. 
Johnson vy. Pendergast, 139 N.E. 407, 
308 Ill. 255 [rev 225 Ill.App. 624]. 


17. Ill.—Ottawa Gas Light, etce., 
sae v. Graham, 28 Ill. 73, 81 Am.D. 


Ind.—Cincinnati, ete., R. Co. v. Cre- 


gor, 50 N.E. 760, 150 Ind. 625; Jenney 

Electrie Co. v, Branham, 41 N.E. 448, 

145 Ind. 314, 33 L.R.A. 395. 
Kan.—Renard v. Grande, 64 N.E. 


644, 29 Kan.App. 


Neb.—Nye-Schneider-Fowler Co. vy. 
Chicago & N. W. Ry. Co., 179 N.W. 
5038, 507, 105 Neb. 151 [cit Cyc]. 

Wis.—Solberg v. Robbins Lumber 
Co., 133 N.W. 28, 147 Wis. 259, 37. L. 
R.A.N.S. 790. 


18. Pettyjohn v. Liebscher, 17 S.E. 
1007, 92 Ga. 149; Chattanooga, etc., 
R. Go. v. Owen, "15 S.E. 853, 90 Ga. 
265 [overr Howard v. State, 73 Ga. 
83; Head v. Bridges, 67 Ga. 327; An- 
derson v. Tribble, 66 Ga. 584]. 

19. Consideration of knowledge de- 
rived from view or inspection gener- 
ally see infra § 814. 

» 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_ §§ 677-678] 


are not regarded as evidence,?° it is proper to in- 
struet them that they should not consider any fact 
bearing on the merits of the case derived from a 
view of premises;*? and it is proper to instruct 
the jury to consider the evidence in the light of 
the knowledge obtained by their inspection,?? or in 
connection with the evidence in the case.2° On the 
other hand it is improper to instruct them to use 
as evidence what they saw or learned onsuch view.?4 
It is also improper to instruct that the jurors are 
not to take into consideration anything they saw, 
or any impression they received at the view of the 
premises, in determining the rights of the parties 
to this suit,?®> or that they may reach a verdict 
on the result of th ir observations, without regard 
to the testimony or in opposition thereto.2® When, 
before a view by the jury, they are cautioned not 
to consider their own observations as evidence, and 
are properly instructed as to the purpose of the 
view, an instruction in r gard to the same matter 
need not also be given at the close of the trial.?* 


= 


20. See infra § 814. selves in 
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viewing the premises, con- 
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Nevertheless, it may be proper to instruct the jury 


after a view of the premises that t.stimony relat- 
ing thereto need not be accepted as true if the jurors 
believe such testimony to be untrue,?® and, where 
the cure of an alleged defect causing an injury is 
brought to the attention of a jury on a view of 
premises, the court should thercafter instruct the 
jury to disregard the fact that the defect has been 
remedied.” 


Where view regarded as evidence. Where the 
impressions made upon the jury by a view of prem- 
ises are regarded as evidenee,*°® it is proper to give 
the jury instructions to this effect,?1 and it is im- 
proper to instruct the jury to disregard evidence 
obtained by the view.*? 


[§ 678] F. Requests for Instructions*?*—1. Ne- 
cessity for Requests?#—a. In G-nsral. [xcept in 
those jurisdictions wh>re the court is required fully 
to instruct the jury as to the law of a case regard- 
less of whether there were any requests made,** 


34. Cross references: 


21. Jent v. Old Ben Coal Corpo- 
ration, 222 Ill.App. 380. 


22. Laflin v. Chicago, etc, R. Co., 
33 EF. 415; Thompson v. Keokuk, 16 
N.W. 82, 61 Iowa 187; Ham v. Dela- 
ware, eic:, Cail Co.; 267A... 757, 155 
Pa. 548, 20,L.R./A. 682. 


[a] Particular instruction held 
not improper.—An instruction which 
tells the jury, after a view of the 
premises, that they have the aid of 
their own observations ‘‘to supple- 
ment the testimony of the witnesses” 
is not objectionable as authorizing 
them to substitu e their eyes exclu- 
sively for the evidence. Ham v. Del- 
aware, ete, Canal Co., 26 A. 757,-155 
Pa, 548, 20 L.R.A. 682. 


23. Wellington Waterworks Vir 
Brown, 50 P. 966, 6 Kan.App. 5 
Clay Center v. Jevons, 44 P. 745, 
Kan.App. 568. 


24. Ill.—Dady v. Condit, 58 N.E. 
900, 188 Ill. 234 [rev 87 Ill.App. 250]. 


Ind.—Pittsburgh, ete, R. Co. v. 
Swinney, 59 Ind. 100; Heady v. Ve- 
vay, ete., Turnpike Co., 52 Ind. 117. 


Iowa.—Morrison v. Burlington, etc., 
R. Co., 51 N.W. 75, 84 lowa 663; Close 
v. Samm, 27 Iowa 503. 

Kan.—-Junction City v. Blades, 41 
P. 677, 1 Kan.App. 85. 

Minn.—Northwestern Mut. L. Ins. 
Co. v. Sun Ins. Office, 88 N.W. 272, 85 
Minn. 65; Schultz v. Bower, 59 N.W. 
631, 57 Minn. 493, 47 Am.S.R. 630; 
Brakken v. Minne polis, etc., R. Co., 
1d Now. 124, 29. Minn. “41° 

Ohio.—White v. Smythe, 24 Ohio 
Cir.Ct.N.S. 225; Columbus v. Bidling- 
meier, 7 OhioCir.Ct. 136, 3 OhioCir. 
Dec. 698. 
| Wis.—Haswell v. Reuter, 177 N.W. 
8, 171 Wis. 228. 

{a] Particular instructions con- 
demned.—(1) An instruction that the 
only purpose of the examination was 
to aid the jury “in determining the 
issue, with the other evidence in the 
case, as to whether or not the mate- 
Tigh «we? was defective.” Mor- 
rison v. Burlington, etc., R. Co., 51 
N.W. 75, 84 Iowa 663. (2) An instruc- 
tion that the sworn testimony given 
upon the stand, bearing upon the sub- 
ject in controversy, and such reason- 
able deductions as were legitimately 
to be drawn from it, in connection 
with such facts as presented them- 


-~ 
bo 


stituted the only proper basis on 
which to rest the verdict, and af- 
forded the only test and criterion by 
which the jurors were to fashion and 
fie LG. Pittsburgh, etc., R. Co. v. 
Swinney, 59 Ind. 100. (3) An instruc- 
tion, in an action for damages for 
defendant’s refusal to convey land, 
that the jury might take into consid- 
eration the value of other lands which 
they viewed as throwing light on the 
value of the premises in question. 
Dady v. Condit, 58 N.E. 900, 188 Ill. 
234 [rev 87 Ill.App. 250]. (4) An in- 
struction that in determining wheth- 
er or not there was a total loss the 
jury might take into consideration the 
knowledge gained and derived from 
the view. Northwestern Mut. L. Ins. 
Co. v. Sun Ins. Office, 88 N.W. 272, 85 
Minn. 65. 


25. Fox v. Baltimore, etc., R. Co., 
12 S.E. 757, 34 W.Va. 466. 


26. Washburn v. Milwaukee, etc., 
R. Co., 18 N.W. 328, 59 Wis. 364. 


2751. Cox wv. -Chicagio,: iete.; “RCo; 
63 N.W. 450, 95 Iowa 54. 


28. Whaley v. Sloss-Sheffield Steel 
& Iron Co., 51 So. 419, 164, Ala. 216, 
20 Ann.Cas. 822. 


29. Lydston v. Rockingham Coun- 
ty, Light; ete., Co., 70: A335, 75 (NH. 
23, 21 Ann.Cas. 1236. 


30. See infra § 814. 


31. Louden MIrrigating Canal & 
Reservoir Co. v. Neville, 227 P. 562, 
(5. Colo 6386". Denver, ete! R.itCoMtwv, 
Pulaski Irr. Ditch’ Co.; 52 °P. 224) 11 
Colo.App. 41. 

[a] Thus it is proper to instruct 
that what the jury discovered by in- 
spection must be considered and in- 
terpreted by them.in connection with 
the other evidence. Louden Irrigat- 
ing Canal & Reservoir Co. v. Neville, 
227 PB. 562, 75 Colo. 536. 

322" 'Chicaro, Riv iee& P> (RO Eos v: 
Farwell, 83 N.W. 71, 60 Neb. 322; Lin- 
coln v. Sager, 89 N.W. 617, 2 Neb. 
(Unoff.) 598. 


33. Cross references: 

In criminal prosecutions see Criminal 
Law §§ 2497-2512. 

Presumptions on appeal as to rulings 
on requests see Appeal and Error 
§§ 2710-2712 in passim. 

Requests for reduction of instructions 
to writing see supra § 585. 


*By HARRY ROSEN (§§ 678-688). 


Duty of party to prepare or formulate 
Fegpe ted instruction see infra. § 
Gp. : 
Failure to instruct without request 
as ground for new trial see New 
Trial § §2 text and notes 50-61. 


In criminal prosecutions see Criminal 
Law §§ 2497-2501. 

Necessity of request for assigning 
error in giving erroneous instruc- 
tions see Appeal and Error § 758. 


Request for specia] instructions as 
method of reaching improper alle- 
gation as to damages see Pleadings 
§ 1221 note 5. 

35. Ariz.—Southwest Cotton Co. v. 

Ryan, 199 P. 124, 22 Ariz. 520. 


Conn.—Pietrycka v. Limolan, 120 A. 
310, 98 Conn. 490. 


Ga.—Walker v. Martin, 153 S.E. 41, 
170 Ga. 447; Mobley v. Merchants’ & 
Planters’ Bank, 122 S.E. 233, 157. Ga: 
658; City of At’anta v. Blackman 
Health Resort, 113 S.E. 545, 153 Ga. 
499; Atlanta, B. & A. R. Co. v. Barn- 
well, 75 S.E. 645, 138 Ga. 569; Central 
of Georgia Ry. Co. v. Madden, 69 S.E. 
165, 1385 Ga. 205, 31 L.R.A.N.S: 813, 
21 Ann.Cas. 1077; Hilton, ete., Lum- 
ber Co. v. Ingram, 46 S.E. 895, 119 Ga. 
652, 100 Am.S.R. 204; Mays v. Shields, 
45 S.E. 68, 117 Ga. 814; Chattanooga, 
ete., R. Co. -v. Voils; 88 °S.B./819, 113 
Ga. 361; Central R. Co. v. Harris, 76 
Ga. 501; Pryor v. Coggin, 17 Ga. 444; 
Aubrey v. Johnson, 165 S.E. 846, 45 
Ga.App. 668; Van Valkenburg vy. 
Wood, 153 S.E. 924, 41 Ga.App. 564; 
Furney v. Towers, 131 S.E. 177,: 34 
Ga.App. 739; Lamon v. Perry, 125 S.B. 
907, 83 Ga.App. 248; Ceorgia Ry. & 
Power Co. v. Turner, 125 S.E. 598, 33 
Ga.App. 101; Harvey v. Bartow Coun- 
ty, 119 S.E. 538, 31 Ga.App. 84; Bab- 
cock Bros. Lumber Co. vy. Hurhes, 118 
S.E. 816. 29 Ga.App. 20; Southern 
Cotton Oil Co. v. Brownlee, 107 S.E. 
355, 26 Ga.App. 782; Southern Cotton 
Oil Co. v. Yarborough, 107 S.E. 366, 
26 Ga.App. 766; McDonald v. South- 
ern Ry. Co., 101 S.H. 714, 24 Ga.App. 
608; Hoyt v. Georgia Ry. & Power 
Co., 101 S.E. 758, 24 Ga.App. 607; 
Gainesville & N. W. R. Co. v. Gallo- 
way, 87 S.E. 1093, 17 Ga.App. 702; 
Wall v. Wall, 82 S.E. 791, 15 Ga.App. 
156; Haigler v. Adams, 63 S.E. 715, 
5 Ga.App. 637; Evans v. Nail, 57 S.E. 
1020, 1 Ga.App. 42. 


Ind.—Cleveland v. Emerson, 99 N.E. 
796, 51 Ind.App. 339. 
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it is the rule that a party desiring instructions to | make a request therefor before it becomes the duty 


be given to a jury on submission 


Iowa.—Kaufman v. Borg, 242 N.W. 
104; Des Moines Asphalt Paving Co. 
v. Lincoln Place Co., 207 N.W. 563, 
201 Iowa 502; Raskin v. Sioux City, 
200 N.W. 3338, 198 Iowa 865; Anderson 
v. U. S. Ry. Administration, 196 N.W. 
584, 197 Iowa 1; McSpadden_ v. 
Axmear, 181 N.W. 4, 191 Iowa 547; 
Freeby v. Town of Sibley, 167 N.W. 
770, 183 Iowa 827; Soderburg v. Chi- 
Caso, (St. Py MOO Ry. Co., MA9ZIN: 
W. 82, 167, Iowa 123; Capital City 
Brick, ete., Co. v. Des Moines, 113 N. 
W. 835, 136 Iowa 248; Overhouser Vv. 
American Cereal Co., 105 N.W. 113, 
128 Iowa 580; Upton v. Paxton, 338 
N.W. 773, 72 Iowa 295; Seekel v. Nor- 
man, 32 N.W. 334, 71 lowa 264; Owen 
v. Owen, 22 Iowa 270, 274 (where it 
was said: “It may be said that the 
counsel did not request instructions, 
and that therefore it was not obliga- 
tory on the court to give any. Such 
a view does not accord with our con- 
ception of the functions and duty of 
the judge. He should see that every 
case goes to the jury so that they 
have clear and intelligent notions of 
precisely what it is that they are to 
decide. His charge is their chart and 
coampass’’). 

Kan.—Douglas v. Geiler, 4 P. 1039, 
32) Kan, (49.9% »Paola: Nat... (Bank! iv. 
Hampson, 45 P. 970, 4 Kan.App. 217. 

Mass.—Hughes v, Whiting, 176 N.H. 
812, 276 Mass. 76; Mahoney v. Gooch, 
141 N.E. 605, 246 Mass. 567. 


Mich.—Pierson v. Smith, 178 N.W. 
659, 211 Mich. 292; Barton v. Gray, 24 
N.W. 638, 57 Mich. 622. 


Mo.—-Sneed v. St. Louis Public 
Service Co., (App.) 53 S.W.(2d) 1062; 
Dingman v. St. Louis Public Service 
Co., (App.) 52 S.W.(2d) 584. 

Neb.—Blue Valley State Bank v. 
Milburn, 232 N.W. 777, 120 Neb. 421; 
Hall v.. Rice, 223 N.W. 4, 117 Neb. 
Sist sy York. Park. Bldg. (ASsoe.. 4 Ve 
Barnes, 58 N.W. 440, 39 Neb. 834; 
Aultman v. Martin, 56 N.W. 622, 37 
Neb. 826; Sandwich Mfg. Co. v. Shiley, 
17 N.W. 267, 15 Neb. 109. 


N.H.—Burke v. Boston & M. R. R., 
134 A. 574, 82 N.H. 350. 


N.C.—Oates v. Herrin, 148 S.E. 30, 
197 N.C. 171; Darden v. Baker, 137 S. 
Hee LAG west eNe Os | 86s a INTCHOlS wiv. 
Champion Fibre Co., 128 S.E. 471, 190 
N.C., 1;, Falkner v.. Pilcher, 49 S.E. 
945, 1387 N.C. 449; Burton v. Rose- 
mary Mfg. Co., 48 S.B. 480, 1382 N.C. 
17; Tucker v. Satterwaite, 27 S.B. 45, 
120 N.C. 118; Bailey v. Poole, 35 N.C. 
404. 

Okl.—Muskogee Transfer & Storage 
Co. v. Ward, 300 P. 648, 150 Okl. 58; 
Switt v. McMurray, 271 P. 635, 133 
Ok e¢e Clark wet Herbert, 270) ey 
329, 132 Okl. 272; Deal v. State, 263 P. 
1094, 129 Okl. 128; First Nat. Bank v. 
Cox 200NEs 2238, 83 Okie 1: 


S.C.—Collins-Plass Thayer Co. 
Hewlett, 95 S.E. 510, 109 S.C. 245. 


S.D.—Wilson v. Commercial Union 
Ins. Co., 89 N.W. 649, 15 S.D. 322. 


Tex.—Gulf Pipe Line Co. v. Hurst, 
(Civ.App.) 230 S.W. 1024; Wallace v. 
Shapard, 94 S.W. 151, 42 Tex.Civ.App. 
594; Houston, ete., R. Co. v. Buchanan, 
84 S.W. 1078, 38 Tex.Civ.App. 165; 
San Antonio, etc., R. Co. v. Votaw, 
(Civ.App.) 81 S.W. 130. 

Vt.—Merrihew v. Goodspeed, 147 A. 
346, 102 Vt. 206, 66 A.L.R. 1109; Stod- 
dard Bros. v. Howard, 139 A. 776, 101 
Vt. 1; Rowell v. Vershire, 19 A. 990, 
62aVb:, 405, 8 la ReA. 708" [afi 22 A. 
604, 63’ Vt. 510]; Donahue v. Windsor 

, County Mutual F. Ins. Co., 56. Vt. 374; 


Vv. 


of a case must 


Buck vy. Squiers, 23 Vt. 498; Abbott v. 
Kimbalt> 19° Vt. "5517 947 VAm. Dy) 708.5 
Vaughan v. Porter, 16 Vt. 266; Briggs 
v. Georgia, 12 Vt. 60. 
Wash.—Schwaninger 
87 P. 514, 44 Wash. 447. 


See also Appeal and Error § 755, 


“Although there be no request made 
by counsel for instructions, it is still 
the duty of the court to so charge the 
jurors concerning the law of the case 
that they shall have clear and intel- 
ligent comprehension of what they are 
to decide.” Freeby v. Town of Sib- 
ley, 167 N.W. 770, 772, 183 Lowa 827. 


“Although no request for instruc- 
tion had been made before charge, the 
parties were entitled to adeauate and 
accurate statement of law for guid- 
ance of jury.’’ Hughes v. Whiting, 
176 N.E. 812, 276 Mass. 76. 

“One of the very objects of having 
a judge is to instruct the jury on the 
law applicable to the case. Instead of 
its being error for the court on its 
own motion to instruct, where it 
seems to be required by the justice of 
the case, it is rather the duty of the 
judge to give such _ instructions.” 
Stumps v. Kelley, 22 Ill. 140, 142. 


[a] Failure to request not waiver. 
—A party’s failure to request instruc- 
tions is not a waiver of his right to 
have the case fully presented to the 
jury as to all ultimate questions 
necessarily inherent in it. Soderburg 
v. Chicago, St. P., M. & O. Ry. Co., 149 
N.W. 82, 167 Iowa 128. 


[b] Effect of failure to instruct.— 
An entire failure to state the law to 
the jury has the effect of submitting 
to the jury the determination not only 
of facts, but of the law. York Park 
Bldg. Assoc. v. Barnes, 58 N.W. 440, 
39 Neb. 834. 


[c] Statute imposing on judges 
the duty to state in a plain and cor- 
rect manner the evidence given in the 
case, and declare and explain the law 
arising thereon, is mandatory and 
makes it the duty of the court to in- 
struct the jury whether requested or 
not. Falkner v, Pilcher, 49 S.E. 945, 
1387 N.C. 449; Burton v. Rosemary 
Mie. Cond 3 (S-Mie48 009 132) 0 NC. 2173 
Tucker v. Satterthwaite, 27 S.E. 45, 
120 N.C. 118; Bailey v. Poole, 35 N.C. 
404; San Antonio, ete, R. Co. v. 
Votaw, (Civ.App.) 81 S.W. 130. 

[d] Applications of rule.—(1) 
Where defendant relies mainly on one 
defense, and introduces evidence to 
sustain it, it is error demanding a new 
trial for the judge to omit to call the 
attention of the jury to this defense. 
This is true whether or not he is re- 
quested by counsel to do so. Unless 
the judge charges on such defense, 
and thereby calls the attention of the 
jury to it, the case is not properly 
tried, and there is a failure to submit 
to the jury one of the important is- 
sues made. Chattanooga, ete., R. Co. 
v. Voils, 38 S.E. 819, 113 Ga. 361. (2) 
Where it appeared that the contract 
sued on was void for want of con- 
sideration, a failure so to instruct 
was error. Rowell v. Vershire, 19 A. 
990, 62 Vt. 405, 8 L.R.A. 708 [aff 22 A. 
604, 63 Vt. 510]. (3) When the ques- 
tion of notice was in issue, it was 
error to ignore it, and merely to 
charge that plaintiff by showing the 
proofs of loss, ete., had made out a 
prima facie case. Donahue v. Wind- 
sor County Mut. F. Ins. Co., 56 Vt. 
374. (4) Where, in an action on a 
contractor’s bond, the surety defended 
on the ground, among others, that the 
owner and contractor, without his 


v. McNeeley, 


of the court so to do,*® it not being incumbent on 


knowledge or consent, had made ma- 
terial changes and alterations in the 
contract which increased his risk, Civ. 
Code (1895) §§ 2968, 2971, 2972, defin- 
ing the contract of suretyship and the 
rights of a surety, were pertinent, and 
should have been given in charge even 
without request. Haigler v. Adams, 
63 S.E. 715, 5 Ga.App. 637. (5) Where, 
although no request that the court 
charge on a certain point is made and 
its failure to.give instructions on that 
point occurred through inadvertence, 
still the omission will be error, if the 
omitted matter was essential to the 
disposition of the case. Pietrycka v. 
Simolan, 120 A. 310, 98 Conn. 490. 
(6) Even though no requests were 
presented by appellant, it was the 
court’s duty to instruct on pertinent 
matters of law. Pierson v. Smith, 178 
N.W. 659, 211 Mich. 292. (7) Where 
evidence is conflicting, it is the duty 
of the court to charge on all ques- 
tions as to which there is a conflict in 
the evidence. Paola Nat. Bank v. 
Hampson, 45 P. 970, 4 Kan.App. 217. 


[e] Limitation on this rule is that 
the court need not, in the absence of 
request, charge the jury whenever the 
facts at issue are few and simple and 
no principle of law is involved. Hol- 
ly v. Holly, 94 N.C. 96. 


36. Ark.—Reasoner v. 
Ark. 234. 


Fla.—Carter v. Bennett, 4 Fla. 283 
[error dism 15 How. (U.S.) 354, 14 
L.Bd. 727]. 


Hawaii.—Nawelo v. Von Hamm- 
Young Co., 21 Hawaii 644. 


Ill.— Buttitta v. Lawrence, 178 N.E. 
390, 346 Ill. 164 [rev 260 Ill.App. 94]; 
Osgood v. Skinner, 71 N.E. 869, 211 
Ill. 229; BE. B. Conover & Co. v. Bal- 
timore & O. S. W. R. Co., 212 I1l.App. 
29; Potter v. Chicago, M. & St. P. Ry. 
Co., 208 Ill.App. 363; Northwestern 
Hlevator & Grain Co. v. Smiley, 154 
Tll.App. 351; McKeown v. Dyniewicz, 
83 Ill. App. 509. 


Ky.—National Life & Accident Ins. 
Co. v. Bradley, 53 S.W.(2d) 701, 245 
Iky. 811; New York Underwriters’ Ins. 
Co. v. Mullins, 52 S.W.(2d) 697, 244 
Ky. 788; Hoopes Bros. & Thomas Co. 
v. Adams, 299 S.W. 162, 221 Ky. 527; 
Sally v. Brown, 295 S.W. 890, 220 Ky. 
576 (Civ. Code Pract. § 317 subd 5); 
Robenson v. Turner, 268 S.W. 341, 206 


Brown, 19 


Ky. 742; South Covington, etc, R. 
Co. Vee Core; 96 SiW. {b62)° 29)" Koyo. 
836; Beavers vy. Bowen, 93 S.W. 649, 


29. Ky.L. 526; -Pileher~ Mfe.. Goww 
Teupe,! 91 SW Ll2557 28) Ky. 1350; 
Cincinnati, ete., R. Co. v. Curd, 60 S. 
Wi. 297, 2a" Ky Te. <122259 Young ive 
Stamp, 7 Ky.L. 605. ‘ 

ash re a v. Wheeler, 70 Me. 


Md.—Hendler Creamery Co. v. Mil- 
ler, 188 A. 1, 153 Md. 264; Rosenkovitz 
Vv. United Re vete., Co. 710A. 1080S 
Md. 306. And see Coates v. Sangston, 
5 Md. 121. 


Mo.—Luikart v. Miller, 48 S.W.(2d) 
867; Barr v. Nafziger Baking Co., 41 
S.W.(2d) 559, 328 Mo. 423; Denkman 
v. Prudential Fixture Co., 289 S.W. 
591; Keppler v. Wells, 238 S.W. 425; 
Wingfield v. Wabash R. Co., 166 S.W: 
1037, 257 Mo.° 347; Powell v. Union 
Pac. R. Co., 164 S.W. 628, 255 Mo. 420; 
Eversole v. Wabash R. Co., 155 S.W. 
419, 249 Mo. 523; Sutter v. Metro- 
politan St. Ry. Co., 188 S.W. 65; Mor- 
gan v. Mulhall, 114 S.W. 4, 214 Mo. 
451; Brown v. Globe Printing Co., 112 
S.W. 462, 213 Mo. 611, 127. Am.S.R. 
627; Chicago, etc., R. Co. v. Randolph 
Town-Site Co., 15 S.W. 437, 103 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the court in such jurisdictions to give instructions 
particularly is this true in 
jurisdictions where there is a statutory provision 
against the giving of instructions in the absence of 
Where the court refuses to 


of its own motion;*7 


a request therefor.*® 
give correct instructions requested 
gives instead an incorrect charge, 


451; 
Co., 


BHagle Constr. Co. v. Wabash R. 
71 Mo. 626; Scanlan v. Kansas 
City, 19 S.W.(2d) 522, 223 Mo.App. 
1203; Doty v. Western & Southern 
Life Ins. Co., 16 S.W.(2d) 712, 223 Mo. 
App. 360; Barber v. American Car & 
Foundry Co., (App.) 14 S’W.(2da) 478 
{conforming to mandate of Sup. Ct. 
6 S.W.(2d) 898, 319 Mo. 743]; Biskup 
v. Hoffman, 287 S.W. 865, 220 Mo.App. 
542; Armstrong v. Scullin Co., (App.) 
268 S.W. 386; Roemer v. Wells, 
(App.) 257 S.W. 1056; Conley v. Mis- 
souri Pac. R. Co., (App.) 253 S.W. 424; 
Eddings v. Childress, (App.) 253 S.W. 
130; McDonald v. United Rys. Co. of 
St. Louis, 245 S.W. 559, 211 Mo.App. 
149; Williams v. Columbia Taxicab 
Co., (App.) 241 S.W. 970; Salzman v. 
Athletic Tea Co., (App.) 236 S.W. 907; 
Alexander vy. Star-Chronical Pub. Co., 
198 S.W. 467, 197 Mo.App. 601; Baugh- 
man v. Metropolitan St. Ry. Co., 
(App.) 177 S.W. 800; Willis v. Miller, 
175 S.W. 301, 189 Mo.App. 318; Kiser 
v. Metropolitan St. Ry. Co., 175 S.W. 
SS t8S) to. App. 169); _ Rickards tive 
Kansas City, 168 S.W. 845, 181 Mo. 
App. 336; Booker v. South-West Mis- 
souri R. Co., 128 S.W. 1012, 144 Mo. 
App. 273; National Stamping & Elec- 
tric Works v. Wicks, 128 S.W. 775, 
144 Mo.App. 249; Sowders v. St. 
Louis. & S: BE. R. Co.,-104 S.w. 1122; 
127. Mo-App: 119: Hall. v. St. .Wouis, 
eice. Ra Co; 101-/Sswe 1137;,124 Mo. 
App. 661; Wilson v. Kansas City 
Southern Ry. Co., 99 S.W. 465, 122 Mo. 
App. 667; Barnett v. Sweringen, 77 
Mo.App. 64. 

N.M.—Palatine Ins. Co. v. Santa 
Fé Mercantile Co., 82 P. 363, 13 N.M. 
241. 

N.Y.—Haas v. King, 215 N.Y.S. 641, 
216 App.Div. 821; Haupt v. Pohlmann, 
24 N.Y.Super. 121, 16 Abb.Pr. 301. 

Ohio.—See Taft v. Wildman, 15 
Ohio 123. 

Or.—Snabel v. Barber, 300 P. 331, 
tq Or.-88. 

Va.—-Seaboard Air Line Ry. Co. v. 
J. E. Bowden & Co., 131 S.E. 245, 144 
Va. 154; Womack vy. Circle, 29 Gratt. 
(70 Va.) 192. 

Wis.—Stuckey v. Fritsche, 46 N.W. 
59, 77 Wis. 329. 

See also Appeal and Hrror § 754. 


[a] Case may be submitted with- 
out instructions in absence of re- 
quests. Hoopes Bros. & Thomas Co. 
v. Adams, 299 S.W. 162, 221 Ky. 527. 


[b] In lieu of requests refused.— 
In civil action, the court does not owe 
the duty to either party to give in- 
structions in lieu of those refused. 
Sneed v. St. Louis Public Service Co., 
(Mo.App.) 53 S.W.(2d) 1062; Doty v. 
Western & Southern Life Ins. Co., 16 
SiW.-C2id) ° 712, 223° Mo-App. 360; 
Biskup v. Hoffman, 287 S.W. 865, 220 
Mo.App. 542; Salzman v. Athletic Tea 
Co., (Mo.App.) 236 S.W. 907; Alexan- 


der v. Star-Chronicle Pub. Co., 198 
S.W. 467, 197 Mo.App. 601. 
[ec] Extent of duty.—(1) Coun- 


sel have duty to aid court in func- 
tion of instructing jury. Denkman v. 
Prudential Fixture Co., (Mo.) 289 S. 
W. 591; Sutter v. Metropolitan St. 
Ry2) (Co, OMe.) 7188. 4S.W.., 65. (2) 
Failure to perform such duty is not 
ground for reversal, the parties be- 
ing under no legal compulsion to 
make requests. lLuikart v. Miller, 
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by a party, but | however.*° 


which it subse- 


(Mo.) 48 S.W.(2d) 867; Keppler v. 
“Wells, (Mo.) 238 S.W. 425; Wingfield 
v. Wabash R. Co., 166 S.W. 1037, 257 
Mo. 347; Biskup v. Hoffman, 287 S.W. 
865, 220 Mo.App. 542; Goessling v. 
Excelsior Press Brick Co., (App.) 270 
S.W. 390 [record quashed 284 S.W. 
468, 314 Mo. 282]; Armstrong v. Scul- 
lin Steel Co., (Mo.App.) 268 S.W. 368; 
Roemer v. Wells, (Mo.App.) 257 S.W. 
1056; Conley v. Missouri Pac. Ry. Co., 
(Mo.App.) 253 S.W. 424; Eddings v. 
Childress,” (Mo.App.) 253°" S: Ws ~130; 
McDonald v. United Rys. Co. of St. 
Louis, 245 S.W. 559, 211 Mo.App. 149; 
Williams v. Columbia Taxicab Co., 
(Mo.App.) 241 S.W. 970; Baughman 
v. Metropolitan St. Ry. Co., (Mo.App.) 
177 S.W. 800; Williams v. Kansas 
City, (Mo.App.) 177 S.W. 783; Kiser 
v. Metropolitan St. Ry. Co., 175 S.W. 
98, 188 Mo.App. 169; Rickards Vv. 
Kansas City, 168 S.W. 845, 181 Mo. 
App. 336. (8) Nevertheless, practice 
of attorneys not requesting instruc- 
tions is to be condemned. See infra 
text and note 40. 


[d] Waiver.—Defendants, by not 
requesting court to charge jury, 
waived their right thereto. Haas v. 
Tyree 215 N.Y.S. 641, 216 App.Div. 

[e] Function of prayer is to aid 
jury in reaching a_ just’ verdict. 


Hendler Creamery Co. v. Miller, 138 
Axa, Lie Mads, 2164. 


. Ill.—Buttitta v. Lawrence, 178 
N.E. 390, 346 Ill. 164 [rev 260 Ill.App. 
94]; E. B. Conover & Co. v. Baltimore 
&PO. Sat WR. Col 212) El A pp.” 295 
Potter v Chicago, M. & St. P. Ry. Co., 
208 Ill.App. 363; Mahlstedt v. Ideal 
Lighting Co., 193 Ill.App. 91 [aff 110 
N.B. 795, 271 Il). 154, Ann.Cas.1917D 
209). 


Ky.—Asher v. Metcalf, 153 S.W. 987, 
152 Ky. 632; Chicago Veneer Co. v. 
Jones, 135 S.W. 430, 143 Ky. 21; Madi- 
sonville H. & E. R. Co. v. Thomas, 
130 S.W. 975, 140 Ky. 143; West Ken- 
tucky Coal Co. v. Davis, 128 S.W. 1074, 
138 Ky. 667. 


Mo.—Luikart v. Miller, 48 S.W.(2d) 
867; Sutter v. Metropolitan St. Ry. 
Co., 188 S.W. 65; Powell v. Union Pac. 
Ry. Co., 164 S.W. 628, 255 Mo. 420; 
Morgan v. Mulhall, 114 S.W. 4, 214 
Mo. 451; Brown v. Globe Printing Co., 
DEZ2S W402, 2ho. No. 611.712 e Amr, 
S.R. 627; Sneéd v. St. Louis Public 
Service Co., (App.) 53 S.W.(2da) 1062; 
Scanlan v., Kansas City, 19 S.W.(2d) 
522, 2238 Mo.App. 1203; Barber v. 
American Car & Foundry Co., (App.) 
14 S.W.(2d) 478 [conforming to man- 
date of Sup. Ct. 6 S.W.(2d) 898, 319 
Mo. 743]; Biskup v. Hoffman, 287 S. 
W. 865, 220 Mo.App. 542; Armstrong 
v. Scullin Co., (App.) 268 S.W. 386; 
Roemer v. Wells, (App.) 257 S.W. 
1056; Conley v. Missouri Pac. R. Co., 
(App.) 2538 S.W. 424;. Hddings v. 
Childress, (App.) 253 S.W. 130; Wil- 
liams v. Columbia Taxicab Co., (App.) 
241 S.W. 970; Salzman v. Athletic 
Tea Co., (App.) 236 S.W. 907; Willis 
v. Miller, .175 S.W. 301, 189 Mo.App. 
818; Booker v. South-West Missouri 
R. Co., 128 S.W. 1012, 144 Mo.App. 
273; National Stamping & Electric 
Works v. Wicks, 128 S.W. 775, 144 
Mo.App. 249; Warrington v. Kal- 
launer, 115 S.W. 492, 135 Mo.App. 5; 
Snowders v. St. Louis & S. F. R. Co., 
104 S.W. 1122, 127 Mo.App. 119; Hall 
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quently withdraws, the party is not required again 
to make a request for the instructions desired.*® 
The practice of counsel permitting cases to be sub- 
mitted to the jury without any instructions due to 
‘their failure to make requests has been condemned, 
‘Nevertheless, except where there is 
statutory prohibition against so doing,*! it is gen- 


Vers te. 0Uss Wa. RVs OOme LOM ove 
1137, 124 Mo.App. 661; Wilson v. Kan- 
sas City So. Ry. Co., 99 S.W. 465, 122 
Mo.App. 667. 


N.M.—King vy. Tabor, 110 P. 601, 15 
N.M. 488. 


Va.—Seaboard Air Line Ry. Co. v. 
J. EH. Bowden & Co., 131 S.E. 245, 144 
Va. 154. 


38. Yazoo & M. V. R. Co. v. Mes- 
sina, 67.So. 963, 109 Miss. 143 [rev 
on other grounds 36 S.Ct. 368, 240 U.S. 
395, 60 L.Ed. 709]. 


3S. Brothers v. Brothers, 
175, 208 Ala. 258. 


40. Luikart v. Miller, (Mo.) 48 S. 
W.(2d) 867; Denkman v. Prudential 
Fixture Co., (Mo.) 289 S.W. 591; Kep- 
pler v. Wells, (Mo.) 238 S.W. 425; 
Sutter v. Metropolitan St. Ry. Co., 
(Mo.) 188 S.W. 65; Wingfield v. 
Wabash R. Co., 166 S.-W. 1037, 257 
Mo. 347; Biskup v. Hoffman, 287 S.W. 
865, 220 Mo.App. 542; Goessling v. 
Excelsior Press Brick Co., (Mo.App.) 
270 S.W. 390; Armstrong v. Scullin 
Steel Co., (Mo.App.) 268 S.W. 386; 
Roemer v. Wells, (Mo.App.) 257 S.W. 
1056; Conley v. Missouri Pac. R. Co., 
(Mo.App.) 253 S.W. 424; Eddings v. 
Childress, (Mo.App.) 253 S.W. 130; 
McDonald v. United Rys. Co. of St. 
Louis, 245 S.W. 559, 211 Mo.App. 149; 
Williams v. Columbia Taxicab. Co., 
(Mo.App.) 241 S.W. 970; Davis v. 
Metropolitan St. Ry. Co,, 176 S.W. 
1067, 188 Mo.App. 128; Kiser v. Metro- 
politan St. Ry. Co., 175 S.W. 98, 188 
Mo.App. 169. ; 


[a] Personal injury cases.—(1) 
Plaintiff in a personal injury case 
may submit his case without offering 
any instructions, although such prac- 
tice is not commendable. McDonald 
v. United Rys. Co. of St. Louis, 245 
S.W. 559, 211 Mo.App. 149. (2) If 
plaintiff in personal injury suit choos- 
es to instruct on the measure of dam- 
ages alone, he is not required to go 
further. Armstrong v. Scullin Steel 
Co., (Mo.App.) 268 S.W. 386. (3) Sub- 
mission by plaintiff of her case on an 
instruction on the measure of dam- 
ages alone, although condemnable, is 
not reversible error. Roemer v. 
Wells, (Mo.App.) 257 S.W. 1056. (4) 
In an action for wrongful death, it 
is permissible for plaintiff, in sub- 
mitting requests to charge, to offer 
instructions only on the measure of 
damages, although such practice is 
condemned. Conley v. Missouri Pae. 
R. Co., (Mo.App.) 253 S.W. 424. 


41. See statutory provisions. 


[a] In Mississippi (1) the court is 
prohibited by statute from charging 
the jury in the absence of request 
therefor (Gulf & S. I. R. Co. v. Sim- 
mons, 121 So. 144, 1538 Miss. 327; Ala- 
bama & V. Ry. Co. v. McGee, 78 So. 
296, 117 Miss. 370; Bacon v. Bacon, 
24 So. 968, 76 Miss. 458; Archer v. 
Sinclair, 49 Miss. 348; Davis v. Tier- 
nan, 8 Miss. 786); (2) and it has been 
held reversible error to do so, even 
though the matter so charged be legal 
and applicable to the issue (Williams 
v. State, 32 Miss. 389, 66 Am.D. 615); 
(3) and the judge cannot evade the 
rule by handing a charge to counsel 
who returns it requesting that it be 
ate (Watkins vy. State, 60 Miss. 
323). 
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erally permissible for the court to instruct the jury, 
although no request for instructions is made,*? but 
if without request the court undertakes to do so, 
it is its duty to see that the instructions given are 
correct,*® and if the law is misstated in a material 
point, to the prejudice of a party to the suit, the 
court’s action becomes the subject of review, as in 
ease of any other misdirection of a jury.** 
a court gives an. instruction that 1s erroneous and 


to which the court’s attention is 


42. Hawaii.—Nawelo Vv Von 


Hamm-Young Co., 21 Hawaii 644. 


Idaho.—McDougall v. Kasiska, 282 
P. 943, 48 Idaho 424 [cert den 50 S.Ct. 
347, 281 U.S. 740, 74 L.Ed. 1154]. 

TIll.—Stumps v. Kelley, 22 Ill. 140; 
Brown v. People, 9 Ill. 439; Potter 
v. Chicago, M. & St. P. Ry. Co., 205 
Ill.App. 363; Beggs v. Postal Tel. 
Cable Co., 159 Ill.App. 247. 


Ky.—Carey v. Callan, 6 B.Mon. 44. 

Me.—McLellan v. Wheeler, 70 Me. 
285. 

Minn.—Blakely v. J. Neils Lumber 
Co., 151 N.W. 182, 128 Minn. 465. 


Mo.—Sullivan v. St.  Louis-San 
Francisco Ry. Co., 12 S.W.(2d) 735, 
321 Mo. 697. 

{a] U.ader statutes permitting re- 
quests for instruction, failure of par- 
ties to make requests does not pre- 
vent the court frum giving instruc- 
tions, notwithstanding. Barr Vv, 
Nafziger Baking Co., 41 S.W.(2d) 559, 
328 Mo. 423 (Rev. St. [1929] § 967); 
Sullivan v. St. Louis-San Francisco 
Ry. Co., (Mo.) 12 S.W.(2d) 735; Denk- 
man v. Prudential Fixture Co., (Mo.) 
289 S.W. 591. 

[b>] Practice disapproved.—W hile 
it will not reverse,’ it is bad practice 
for the court to prepare an instruc- 
tion of its own motion, and inform 
the jury that such instruction was 
given by the court upon its own mo- 
tion. Beggs v. Postal Telegraph- 
Cable Co., 159 Ill.App. 247. 

[ec] On chjection to direction of 
verdict.—Where plaintiff objects to a 
directed verdict under Gen. St. (1913) 
§ 7998, without requesting submission 
of any particular issues, the court 
may submit such issues presented by 
the pleading and evidence as the court 
deems proper, with appropriate in- 
structions. Blakely v. J. Neils Lum- 
ber Co., 151 N.W. 182, 128 Minn. 465. 


[d] Usury not pleaded.—The court 
properly instructed as to usury on its 
own motion where such issue was in- 
jected in case (Comp. St. §§ 2551, 
2554). McDougall v. Kasiska, 282 P. 
943, 48 Idaho 424 [cert den 50 S.Ct. 
347, 281 U.S. 740, 74 L.Ed. 1154]. 


43. Davis v. Marks, 262 S.W. 613. 
203 Ky. 477; Huntington Contract Co. 
v. Bush, 200 S.W. 618, 179 Ky. 433; 
Lexington & E. Ry. Co. v. Crawford, 
160 S\W. 267, 155 Ky. 723; South 
Covington, etc., R. Co. v. Core, 96 
S.W. 562, 29 Ky.L. 836; Bynum v. By- 
num, 33 N.C. 632. See Continental 
Casualty Co. v. Monarch Transfer & 
Storage Co., (Mo.App.) 23 S.W.(2d) 
209 (there is no duty to offer instruc- 
tion to clarify misleading instruction 
offered by adversary and given by 
the court). See Appeal and Error § 
758 note 89. 


Sufficiency of instructions see su- 
pra § 562 et seq. 


44. Reasoner vy. Brown, 19 Ark. 
234; Huntington Contract Co. v. 
Bush, 200 S.W. 618, 179 Ky. 4338. See 
Appeal and Error § 758. 

45. Osceola Oil Co. v. Stewart 
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Where 


directed by an 


Drilling Co., (Tex.Commn.App.) 258 
S.W. 806 [rev (Civ.App.) 246 S.W. 
698]; Capitol Hotel Co. v. Rittenber- 
ry, (Tex Civ.App.) 41 S.W.(2d) 697; 
Southern Surety Co. v. Solomon, (Tex. 
Civ.App.) 4 S.W.(2d) 599; Oliver v. 
Forney Cotton Oil & Ginning Co., 
(Tex.Civ:App.) 226 S.W. 1094. 


eee See supra § 678 text and note 


47. U.S.—Stephenson y. Atlantic 
Terra Cotta,Co., 230 EF. 14, 144,C.ClA. 
312; Sutherland v. Payne, 274 F. 360. 


Ariz.—Southwest Cotton Co. v. 
Ryan, 199 P. 124, 22 Ariz. 520. 


Conn.—Pietrycka y. Simolan, 120 A. 
310, 98 Conn. 490. 


Ga.—Wright v. Harber, 165 S.E. 616; 
Investors’ Syndicate v. Thowipson, 
158 S.E. 20, 172 Ga. 203; Van Valken- 
burg v. Wood, 153 S.E. 924; Walker 
v. Martin, 153 S.E. 41, 170 Ga. 447; 
Jones v. Harris, 151 S.E. 348, 169 Ga. 
665; Mobley v. Merchants’ & Plant- 
ers’ Bank, 122 S.E. 233, 157 Ga. 658; 
City of Atlanta y. Blackman Health 
Resort, 113 .S.Bo 545,153) «Ga. 
Brookman vy. Rennolds, 
148 Ga. 721; Pusser v. Thompson, 92 
S.E. 866, 147 Ga. 60; Atlanta, B. & A. 
R. Co. v. Barnwell, 75 S.E. 645,.138 
Ga. 569; Central of Georgia Ry. Co. 
v. Madden, 69 S.E. 165, 135 Ga. 205, 31 
EVR-AGN. Sw Sis.) cel AnmCas. a11.01975 
Savannah Electric Co. y. Jackson, 64 
S.B. 680, 132 Ga. 559; Central of 
Georgia Ry. Co. v. Reid, 99 S.E. 235, 
123 Ga.App. 694; City of Macon v. 
Douglas, 165 S.E. 922, 45 Ga.App. 798; 
Awbrey v. Johnson, 165 S.E. 846, 45 
Ga.App. 663; Boyd v. Clark, 162 S.E. 
656, 44 Ga.App. 645; Blanchard v. 
Ogletree, 152 S.E. 116, 41 Ga.App. 4; 
Georgia Ry. & Power Co. v. McElroy, 
136 S.E. 85, 36 Ga.App. 143; Hutche- 
son v. Browning, 129 S.E. 125, 34 Ga. 
App. 276; Brazell v. Hearn,'127 S.E. 
479, 33 Ga.App. 490; Lamon vy. Perry, 
125 S.E. 907, 33 Ga.App. 248; Geor- 
gia Ry. & Power Co. v. Turner, 125 S. 
E. 598, 33 Ga.App. 101; Harvey v. 
Bartow County, 119 S.E. 538, 31 Ga. 
App. 84; Babcock Bros. Lumber Co. 
v. Hughes, 113 S.E. 816, 29 Ga.App. 
20; Howell v. Cantley, 112 S.E. 909, 28 
Ga.App. 683; Southern. Cotton Oil Co. 
v. Brownlee, 107 SE. 355, 26 Ga.App. 
782 (especially where there is but one 
controlling issue); 
Oil Co. vy. Yarborough, 107 S.E. 366, 26 
Ga.App. 766; Seaboard Air Line Ry. 
v. Brewton, 102 S.E. 920, 25 Ga.App. 
168 [vacating former judgment 99 S. 
EK. 226, 23 Ga.App. 621]; McDonald v. 
Southern Ry. Co., 101 S.E. 714, 24 Ga. 
App. 608; Hoyt v. Georgia Ry. & 
Power Co., 101 S.E. 758, 24 Ga.App. 
607; Georgia Ry. & Power Co. v. 
Freeney, 96 S.E. 575, 22 Ga.App. 457; 
Central of Georgia Ry. Co. v. Hill, 94 
S.E.. 50; 21 Ga:App:. 231; Southern 
Cotton Oil Co. v. Shields, 93 S.E. 169, 
20 Ga.App. 549; Gainesville & N. W. 
R. Co. v. Galloway, 87 S.E. 1098, 17 
Ga.App. 702; Toole vy. Davis, 78 S.E. 
865, 18 Ga.App. 122; Vale Royal Mfg. 
ree v. Bradley, 70 S.E. 36, 8 Ga.App. 

83. 

Iowa.—Kaufman v. Borg, 242 NW. 
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98 S.E. 548, |! 


Southern Cotton |) 
‘fairly presented by the court, 
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appropriate objection, the party so objecting is 
not required to submit a proper charge.*® 
[§ 679] b. Issues and Theories of Case. 
to the rule in those jurisdictions in which the court 
is required fully to charge the jury as to the law 
of a case,*® that the court is required to charge on 
every substantial issue and theory in a case sup- 
ported by the pleadings and evidence regardless 
of whether or not a request therefor has been made,** 
it is the rule that, after the court’s charge to the 


Subject 


104; Baker v. Davis, 235 N.W. 749, 
212 Iowa 1249; Clark v. Monroe Coun- 
ty Fair Ass’n, 212 N.W. 163, 203 Iowa 
1107; Des Moines Asphalt Paving Co. 
v. Lincoln Place Co., 207 N.W. 563, 
201 Iowa 502; Rasskin v. Sioux City, 
200 N.W. 338, 198 Iowa 865; Fiske- 
Marshall Mfg. Co. v. Rabus & Toel- 
ler, 191 N.W. 90, 194 Iowa 1193; Mc- 
Spadden v. Axmear, 181 N.W. 4, 191 


Iowa 547; Busch v. Tjentland, 165 
N.W. 999, 182 Iowa 360; Moran v. 
Morrtinson, 146 N.W. 841, 164 Iowa 
712. 


Neb.—Blue Valley State Bank v. 
Milburn, 232 N.W. 777, 120 Neb. 421; 
McCulley v. Anderson, 227 N.W. 321, 
119 Neb. 105; Hall v. Rice, 223 N.W. 
4, 117 Neb. 813. 

N.C.—Oates v. Herrin, 148 S.E. 30, 
Darden v. Daker. 137 
S.F. 146, 193 N.C. 386; Jacob Stone 
Works v. Boyd, 132 S.E. 273, 191 N.C. 
523; Butler v. Hett Williamson Mfg. 
Co., 109 S.E. 559, 182 N.C. 547: Falk- 
ae v. Pilcher, 49 S.E. 945, 137 N.C. 


Okl.—Muskogee Transfer & Storage 
Co. v. Ward, 300 P. 648, 150 Okl. 58; 
Treeman v. Frey, 282 P. 452, 140 Okl. 
201; Swift v. McMurray, 271 P. 635,’ 
133 Okl. 104; Clark v. Herbert, 270 P. 
329, 132 Okl. 272; Deal v. State, 263 
P. 1094, 129 Okl. 128; Beams v. Young, 
222 P. 952, 92 Okl. 294; Bruner v. En- 
geles, 213 P. 307, 88 Okl. 277; Okla- 
homa Producing & Refining Corpora- 
tion of America v. Whalen, 212 P. 
745, 88 Okl. 173; Oklahoma Producing 
& Refining Corporation of America v. 
Freeman, 212 P. 742, 88 Ok]. 166; First 
Nat. Bank v. Cox, 200 P. 238, 83 Okl. 1. 

Tex.—Gulf Pipe Line Co. v. Hurst, 
(Civ.App.) 230 S.W. 1024. 

Vt.—Land Finance Corp. v. Sherwin 
Hlectric Co., 146 A. 72,102 Vt. 73, 75 
A.L.R. 1025. 

[a], Submission of issues.—Aside 
from any request to charge on any 


\phase of the case it is the duty of the 


trial court to submit to the jury all 
the issues jcined by the pleadings if 
any substantial evidence was offered 
in proof of such issues by the party 
on whom rests the burden to establish 
the affirmative thereof. Sutherland 
v. Payne, 274 F. 360. 


[b] Issues not pleaded, but volun- 
tarily. made by parties, should be 
al- 
though no instructions were asked. 
Des Moines Asphalt Paving Co. v. Lin- 
con Place Co., 207 N.W. 563, 201 Iowa 


[ec] Party’s contentions.—Defend- 
ant’s contentions, with evidence sup- 
porting them, and applicable princi- 
ples of law, should be submitted to 
the jury, although no request for spe- 


ic‘al instructions is made (Comp. St. § 


564). Jacob Stove Works v. Boyd, 


1132 S.E. 2738, 191 N.C. 523. 


[ad] Ccnstruction of statute.—Civ. 


‘Code (1913) par 516, providing that 
either party may request such in- 
‘structions as he desires, thereby per- 


mitting, but not requiring, the par- 


ties to make such requests, sustains 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


I 


§ 679] 


jury, a party desiring an instruction stating or 
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charging on any particular issue presented by the 


the construction of the two preceding 
sections as requiring the court to in- 
struct on all issues, even though not 
requested. Southwest Cotton Co. v. 
Ryan,.199 P. 124, 22 Ariz. 520. 


[e] Actions for breach of war- 
ranty.—In suit on warranty, failure 
to charge without request theory of 
answer that judgment lien had been 
discharged by possession has been 
held error (Civ. Code [1910] § 5950). 
Boyd v. Clark, 162 S.E. 656, 44 Ga. 
App. 645. 


{f] Contract actions.—In a buy- 
ers’ action to recover the amount paid 
on a contract for dies and tools as not 
furnished on time, where defendants 
pleaded and introduced evidence to 
prove that plaintiffs had waived the 
right and were estopped to rescind 
by a course of dealing after the time 
for completing the work, it was error 
to fail to present such issue by proper 
instruction, and such issue was not 
waived by defendants’ omission to 
request instruction thereon. Fiske- 
Marshall Mfg. Co. v. Rabus & Toeller, 
191 N.W. 90, 194 Iowa 1193. 


{g] Negligence.—The defense de- 
clared by Civ. Code (1895) § 2322, 
that no person shall recover from a 
railroad for injury where due to his 
own negligence, and that declared by 
§ 3830 that, if plaintiff could have 
avoided the consequences of defend- 
ant’s negligence, he cannot recover, 
are not identical; and, where the evi- 
dence presents both, the charge 
should include both, even in the ab- 
sence of a request. Savannah Elec- 
tric Co. v. Jackson, 64 S.E. 680, 132 
Ga. 559. But see infra § 681 text 
and note 82. 

{h] Contributory negligence.—(1) 
Contributory negligence issue raised 
by pleading and evidence must be 
stated, even though no request for 
instruction is made. Georgia Ry. & 
Power Co. v. McElroy, 136 S.E. 85, 
36 Ga.App. 143. (2) Failure to sub- 
mit the issue made by the evidence as 
to plaintiff’s contributory negligence 
requires a new trial, regardless of 
request. Central of Georgia Ry. Co. 
v. Reid, 99 S.E. 235, 123 Ga.App. 694. 
(3) Where pleadings and evidence 
make issue as to whether a person 
could have avoided injury by the ex- 
ercise of ordinary care, it is error to 
omit to instruct thereon. Georgia 
Ry. & Power Co. v. Freeney, 96 S.E. 
575, 22 Ga.App. 457; McCulley v. An- 
derson, 227 N.W. 321, 119 Neb. 105. 
(4) Judge instructing jury to deter- 
mine damages if defendant was negli- 
gent and plaintiff not negligent 
should have, without request, simi- 
Jarly instructed if plaintiff was con- 
tributorily negligent. Oates v. Her- 
Pine ass S.be SOP CLIT ENC, SUT CS) 
But see infra § 681 text and note 83. 

{i] Rights and liabilities of car- 
riers.—Failure to charge that ejec- 
tion of a passenger by carrier on his 
refusal to pay fare, rightfully de- 
manded, afforded no ground of com- 
plaint against carrier, provided no 
violence or undue force was_ used, 
was reversible error, even though 
charge was not requested, since it was 
applicable to defense directly in- 
volved under pleadings and evidence. 
Georgia Ry. & Power Co. v. Turner, 
125 S.B. 598, 33.Ga.App. 101. 


[ji] Ordinary care.—Where an is- 
sue is made as to whether injury 
could have been avoided by exercise 
of ordinary care, it was error to omit 
charge thereon. . Georgia Ry. & Pow- 
er Co. v. Freeney, (Ga.App.) 96 S.E. 
575. 

[k] Where comparative negligence 
or diminution of damages becomes 


issue under pleadings or under any 
phase of evidence, it is reversible er- 
ror not to charge thereon even in the 
absence of request. Lamon vy. Per- 
ry, 125 S.E. 907, 33 Ga.App. 248. 

{1] Proximate cause (1) being in- 
herent in the very foundation of the 
action based on negligence, requires 
an instruction thereon whether or not 
requested. Clark v. Monroe County 
Fair Ass’n, 212 N.W. 1638, 203 Iowa 
1107. (2) In an action by a guest 
against an automobile driver, the 
court, of its own motion, should have 
submitted affirmative defense that a 
deflated tire was the sole and proxi- 
mate cause of the accident under evi- 
dence shown. Kaufman _ vy. _ Borg, 
(lowa) 242 N.W. 104. (3) But see 
infra § 681 text and note 88. 

‘{m] Agency.—In an action against 
a manufacturing company for false 
arrest and imprisonment following 
plaintiff's arrest by. defendant’s night 
watchman, who had been sworn in as 
special policeman while plaintiff was 
on defendant’s premises, in which de- 
fendant claimed and introduced evi- 
dence to show that the watchman’s 
authority was limited to a certain in- 
closure, and that arrest was not made 
therein, the court’s failure to charge 
the jury that defendant was not lia- 
ble if the watchman’s authority was 
limited to the .inclosure and arrest 
was made elsewhere, is error, notwith- 
standing defendant’s failure to ten- 
der a written request for such instruc- 
tion. Butler v. Holt-Williamson Mfg. 
Co.,.109 S.E. 559, 182 N.C. 547. 


[n] Payment.—The court is re- 
quired without request to charge on 
the law of application of payments, 
in a suit involving only the question 
whether debtor directed the applica- 
tion of the payment to the account 
sued on. Van Valkenburg v. Wood, 
153 S.E. 924, 41 Ga.App. 564. 


{o] Slander.—Where defendant in 
counterclaim charged slander by 
plaintiff, evidence tending to sustain 
it and the law bearing thereon should 
have been given to the jury, even 
though no instructions were request- 
ed. Busch v. Tjentland, 165 N.W. 
999, 182 Iowa 360. 


{[p] In suit for malicious prose- 
cution, where defendant pleaded not 
only probable cause but that plaintiff 
actually committed the offense 
charged, and introduced evidence to 
that effect, the failure to charge on 
such contention is error. Howell v. 
Cantley, 112 S.E. 909, 28 Ga.App. 683. 


{q] Fraud.—In the trial of a claim 
case, where fraud in the execution of 
deeds under which claimants held was 
in issue, the court’s failure to charge 
on the applicable law of fraud was 
reversible error, although no request 
therefor was made. Pusser) Vv. 
Thompson, 92 S.E. 866, 147 Ga. 60. 


[r] Adverse possession.—(1) In 
an action involving the location of a 
dividing .line at the time of the al- 
leged trespass, in which plaintiff re- 
lied on actual adverse possession of a 
lot for more than twenty years up to 
a line as marked by a fence, acqui- 
escence in the line by plaintiff and 
defendant and plaintiff’s predeces- 
sors in title for Seven years, and ac- 
tual possession by plaintiff under a 
claim of right for more than seven 
years, failure of the court to charge 
on the last contention of actual pos- 
session without request was error 
under Civ. Code (1910) § 3822. Jones 
v. Harris, 151 S.E. 343, 169 Ga. 665. 
(2) In an ejectment suit, failure to 
charge, without request, adverse pos- 
session statute is reversible error, in 
view of defendant’s answer and evi- 
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pleading and evidence,** or on any particular the- 


dence (Civ. Code [1910} § 4168). 
Wright v. Harber, (Ga.) 165 S.E. 616. 
(3) Where location of dividing line 
was disputed, and under pleadings 
and evidence there was a question 
whether a line had been established by 
acquiescence by acts and declarations 
of parties or by actual possession of 
defendants and their predecessors for 
seven years, the court, without re- 
quest, should charge the law thereon. 
Brookman v. Rennolds, 98 S.E. 543, 
148 Ga. 721. 


[s] Trespass.—In an action to re- 
strain the maintenance of a wall built . 
on the land of plaintiff in violation of 
a restraining order and to recover 
damages for trespass quare clausum 
fregit, the court, without any re- 
quest having been made _ therefor, 
should have given to the jury the 
proper instructions on the right of 
plaintiff to recover for trespass. 
penes v. Harris, 151 S.W. 348, 169 Ga. 

oO. 


[t]) Self-defense.—If the issue of 
self-defense was raised in an action 
for assault, the court should have in- 
structed thereon, even though no re- 
quest for such instruction was made. 
Moran y. Martinson, 146 N.W. 841, 164: 
Iowa 712. 


[ul Rescission.—Land Finance 
Corporation v. Sherwin Electric Co., 
146 A. 72, 102 Vt. 73, 75 A.L.R. 1025. 


48. U.S.—Carter vy. Carusi, 5 S.Ct. 
281, 112 U.S. 478, 28 I.ld. ‘820; U. S. 
Express Co. v.. Kountze, 8 Wall. 342, 
POE. Didi 45. 


Ark.—Harris & White v. Stone, 207 
S.W. 443, 137 Ark. 23; Jones v. Sey- 
mour, 130 S.W. 560, 95 Ark. 593. 3 


Cal.—Carbaugh v. White Bus Line, 
195 P., 1066, 51 Cal.App. 1. 


Colo.—Donley v. Bailey, 110 P. 65, 
48 Colo. 373. 


Ill.— Osberg v. Cudahy Packing Co., 
198 Ill.App. 551. 


Ind.—Conrad v. Kinzie, 4 N.E. 863, 
105 Ind.281. 


Kan.—Judy v. Buck, 82 P. 1104, 72 
Kan. 106. 


Ky.—Yorkshire Ins. Co. v. Kirtley, 
47 S.W.(2d) 922, 243 Ky. 162; Chesa- 
peake & O. Ry. Co. v. Kennard, 3 S.W. 
(2d)' 649, 223 Ky. 262; Robenson v. 
Turner, 268 S.W. 341, 206 Ky. 742; A. 
Downs & Bro. v. Firemen’s Ins. Co. of 
Newark, 267 S.W. 158, 206 Ky. 316; 
Ray v. Ray, 245 S.W. 287, 196 Ky. 
579; Ray yv.iShemwell, 217 S.W. 351, 
186 Ky. 442; Baltimore & O. R. R. Co. 
Vv. dueach; 191 »S"W: «310, 17 skye woe 
[rev_on other grounds 39 S.Ct. 254, 
249 U.S. 217, 63 L.Ed. 570]; Brucken 
v. Myers, 155 S.W. 888, 153 Ky. 274; 
Frankfort Modes Glass Works v. Ar- 
bogast,. 145 /S.W. . 1122, 148 Ky. 4; 
Louisville, H. & St. L. Ry. Co. vy. Rob- 
erts, 139 S.W. 1073, 144 Ky. 820; City 
of Louisville v. Knighton, 100 S.W. 
228, 30 Ky.L. 1037, 8 L.R.A.N.S. 478; 
Louisville, ete., R. Co. v. Bullins, 15 
Ky.L. 752;° Brown v. Gillespie, 10 
Ky.L. 634. 


Mich.—Flanagan v. Flanagan, 81 N. 
W. 258, 122 Mich. 386. 


Minn.—Smith vy. Great Northern 
Ry. Co., 153 N.W. 513, 155 N.W. 1040, 
132 Minn. 147; Gee v. Great Northern 
Ry. Co., 188 N.W. 684, 119 Minn. 438; 
Olson v. Aubolee, 99 N.W. 1128, 92 
Minn. 312; Strong v. Knuteson, 97 
N.W. 659, 91 Minn. 191; Loudy v. 
Clarke, 48 N.W. 25, 45 Minn. 477. 


Mo.—Yuronis v. Wells, 17 S.W.(2d) 
518, 322 Mo. 1039; Unterlachner v. 
Wells, 296 S.W. 755, 317 Mo. 181; 
Williamson v. St. Louis Transit Co., 
100 S.W. 1072, 202 Mo. 8345; Horgan 
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ory of the case,*® must make a request therefor be- 


TRIAL 


fore it becomes the duty of the court so to do, the 


v. Brady, 56 S.W. 294, 155 Mo. 659; 
Jones v. Norman, (App.) 24 S.W.(2d) 
191; Brown v. Shepard Elevator Co., 
(App.) 23 S.W.(2d) 1100; Miller v. 
Chinn, (App.) 223 S.W. 767; Vannest 
v. Missouri, K. & T. Ry. Co., 168 S.W. 
782, 181 Mo.App. 373; Shanholtzer v. 
Brubaker, 140 S.W. 626, 158 Mo.App. 
3866; Lee v. St. Louis & S. F. R. Co., 
129 SW. 778, 150 Mo.App. 175; Za- 
lotuchin vy. Metropolitan St. Ry. Co., 
106 S.W. 548, 127 Mo.App. 577; Hoop- 
er v. Metropolitan St. R. Co., 102 S.W. 
58, 125 Mo.App. 329; Redmond v. Mis- 
Sour, etc... .Co., 77 SW. 168, 104 
Mo.App. 651. 


Neb.—Robison vy. Troy Laundry, 180 
N.W. 43, 105 Neb. 267; Barr v. Omaha, 
65 N.W. 591, 42 Neb. 341; Barney v. 
Pinkham, 56 N.W. 323, 37 Neb. 664. 


N.Y.—Street Coal Co. v. Frankfort 
Gen. Ins. Co., 199 N.Y.S. 124, 205 App. 
Div. 41 [rev on other grounds 142 
N.E. 352, 237 N.Y. 60]; Heiferman 
v. Greenhut Cloak Co., 145 N.Y.S. 142, 
83 Misc. 435 [rev 143 N.Y.S. 411 (rev 
148 N.Y.S. 1119, 163 App.Div. 939)]; 
Schwabeland v. Holahan, 26 N.Y.S. 
880, 6 Misc. 623 [aff 30 N.Y.S. 910, 10 
Mise. 176]. 


N.C.—Nelson v. R. J. Reynolds To- 


bacco Co., 57 S.B. 127, 144 N.C. 418; 
Maxwell v. MclIver, 18 S.E. 320, 113 
N.C. 288; Kidder v. MclIlhenny, 81 
N.Ci123: 

N.D.—Harmon v. Haas, 241 N.W. 
70, 61 N.D. 772, 80 A.L.R. 1131. 

Ohio.—Osseforth v. Cincinnati 
Tract. Co., 9 Ohio N.P.N.S. 360. 


Okl.—Muskogee Electric Traction 
Co. v. Eaton, 152 P. 1109, 49 Okl. 344; 
ony v. Plunkett, 145 P. 496, 44 Okl. 

94. 

Pa.—Fisher v. Filbert, 6 Pa. 61; 
Hart v. Drumm, 55 Pa.Super. 457. 


Tenn.—Crews v. Gould, 6 Tenn.Civ. 
A. 620. 

Tex.—Milmo v. Adams, 15 S.W. 690, 
79 Tex. 526; Blackwell v. Hunnicutt, 
9 S.W. 317, 69 Tex. 273; Lancaster v. 
Whaley Lumber Co., (Civ.App.) 18 
S.W.(2d) 796; Davis-v. Wagner, (Civ. 
App.) 237 S.W. 612; Southern Trac- 
tion Co. v. Ellis, (Civ.App.) 198 S.W. 
983; Strawn Coal Co. v. Trojan, (Civ. 
App.) 195 S.W. 256; Mecom v. Vin- 


ton, (Civ.App.) 191 S.W. 763; Phillip- 
Carey Co. v. Manes, (Civ.App.) 177 
S.W. 158; Schramm v. P. J. Owens 


(Civ.App.) 163 S.W. 1016; 
Tobin v. McComb, (Civ.App.) 156 S. 
W. 237; Sauer v. Veltmann, (Civ. 
App.) 149 S.W. 706; Herman y. Smith, 
(Civ.App.) 141 S.W. 1087; Newton v. 
Shivers, (Civ.App.) 136 S.W. 805; Erp 
v. Raywood Canal & Milling Co., (Civ. 
App.) 130 S.W. 897 [rev 146 S.W. 155, 
105 Tex. 161]; Western Union Tel. 
Co. v. Buchanan, 129 S.W. 850, 61 Tex. 
Civ.App. 212; Lattimore v. Tarrant 
County, 124 S.W. 205, 57 Tex.Civ.App. 
610; Gibson & Cunningham y. Pu- 
rifoy, 120 S.W. 1047, 56 Tex.Civ.App. 
879; International, etc., R. Co. v. 
Garcia, V1 Siw. 206, 54 Tex.Civ. App. 
59; Thompson vy. Hicks, (Civ.App.) 
100 S.W. 357; Chicago, etc., R. Co. Vv. 
Hiltibrand, 99 S.W. 707, 44 Tex.Civ. 
App. 614; Boyles v. Texas, etc., R. 
Co., (Civ.App.) 86 S.W. 936; Interna- 
tional, etc, R.' Co: v., Haddox, 81 S?w. 
1036, 36 “Tex.Civ. App! 385; | Bell ‘v. 
Beazley, 45 S.W. 401, 18 Tex.Civ.App. 
639; Voorheis v. Waller, (Civ.App.) 
85 S.W. 807; Templeton vy. Green, 
(Civ.App.) 25 S.W. 1073. 


Utah.—Valiotis v. Utah-Apex Min- 
ing Co., 184 P. 802, 55 Utah 151. 


Wash.—Lydon vy. Pxchange 


Lumber Co., 


Nat. 


Bank, 248 P. 806, 140 Wash. 317 [aff 
252 P. 705, 142 Wash. 696]. 
Wis.—Newton v. Whitney, 46 N.W. 
882, 77 Wis. 515. And see Kenyon v. 
Kenyon, 39 N.W. 361, 72 Wis. 234. 
[a] Failure to submit issue by in- 
struction constitutes “abandonment”’ 


thereof. Unterlachner v. Wells, 296 
Siw.) 755) 317 “Moy oL8i: Miller v. 
Chinn,” (Mo-;App.) °223) (Sow. 'T6m: 


[b] Defenses.—(1) A defendant, 
claiming that the evidence showed a 
fact constituting a defense, must 
make such fact an issue in. his re- 
quested instructions, or he waives it. 
Shanholtzer v. Brubaker, 140 S.W. 
626, 159 Mo.App. 366; Heiferman v. 
Greenhut Cloak Co., 145 N.Y.S. 142, 83 
Mise. 435 [rev 143 N.Y.S. 411 (rev 148 
N.Y.S. 1119; 163 App.Div. 939)]. °(@) 
Defendant’s failure to request instruc- 
tion on defense in issue in action to 
recover the purchase price of an au- 
tomobile is a waiver thereof. ' Jones 
v. Norman, (Mo.App.) 24 S.W.(2d) 
191. But see Weller v. Meadows, 
(Mo.App.) 272 S.W. 85 (failure to ask 
instructions on a theory of defense 
does not show abandonment of it, es- 
pecially where theory was followed 
throughout the trial, as party is not 
obliged to ask instructions). 


[ec] Particular issues or conten- 
tions.—(1) In a real estate broker’s 
action for commission where the only 
conflict of evidence was on the ques- 
tion of whether the broker procured 
the purchaser, the court’s charge was 
not defective because of failure to 
submit the question of whether in 
making the sale the owner acted in 
good faith, where specific instruction 
submitting such issue was not re- 
quested. Harris & White v. Stone, 
207 S.W. 4438, 137° Ark. 238. (2) A 
failure to submit the question of the 
implied authority of bank officers to 
make a contract sued on by an attor- 
ney is not error, in the absence of a 
request. Dent v. People’s Bank of 
Imboden, 175 S.W. 1154, 118 Ark. 157, 
1 A.L.R. 688. (3) In a father’s ha- 
beas corpus proceeding to procure 
custody of children from maternal 
grandparents, who had adopted the 
children on the mother’s death, the 
father should have requested instruc- 
tion that adoption of children did not 
confer the right of custody, if he had 
desired such instruction. State v. 
Jackson, (Tex.Civ.App.) 212 S.W. 718. 
(4) Where right of action was predi- 
cated on defendant’s alleged negli- 
gence at crossing and the answer was 
a general denial only, it was not er- 
ror, in the absence of request, to fail 
to charge law relative to injuries to 
trespassers, at places other than 
crossings, although the evidence au- 
thorized a finding that plaintiff at the 
time of the injury was a trespasser. 
Central of Georgia Ry. Co. v. Dixon, 
124 S.H. 367, 32 Ga.App. 686. (5) In 
an action for the value of nitrate of 
soda stolen from the government and 
sold to defendants, an instruction that 
the burden was on the government 
to prove that the nitrate of soda men- 
tioned in the declaration was the 
property of the government, and was 
purchased and received by defend- 
ants, required a finding that the sub- 
stance received was nitrate of soda 
belonging to the government, and im- 
posed on defendants the duty of ask- 
ing a specific instruction that they 
would not be liable if the stolen ni- 
trate of soda was taken from the 
cars on which it was loaded, and a 
different substance substituted before 
reaching defendants. Whitehurst v. 
U. S., 272 F. 46. (6) In the absence 
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court, in the absence of request, having power to 


of requested instructions, it is not er- 
ror to omit to charge the jury as to the 
contentions of one of the parties with 
respect to the terms of a contract 
where, under the charge, the burden 
of proving the contract alleged by 
the opposite party as a basis for a 
counterclaim is placed on the'party 
alleging it. Commercial Creamery 
Co. v. Nielson, 197 N.W. 590, 50 N.D. 
612. (7) Where, in an action against 
a religious corporation on a _ parol 
contract for work and labor, defend- 
ant contends that it is not liable be- 
cause of illegality of the contract, 
it should present such contention by 
requesting an instruction in its fa- 
vor. Bright v. Ruthenian Greek 
Catholic Congregation, 92 A. 131, 246 
Pa. 156. 

[d] Duty_to submit ail negligence. 
—A plaintiff is not required to sub- 
mit, by his instructions covering the 
whole case, all the grounds of negli- 
gence alleged, though there is evi- 
dence to support all. Underwood v. 
St. Louis; I, M. & S.: Ry. Co., 177. S:W. 
724, 190 Mo.App. 407. 

49. U.S.—Whitehurst v. U. S., 272 
F. 46; Waters v. Guile, 234 F. 532, 
148 C.C.A. 298. 

Ark.—Dent v. People’s Bank of 
Imboden, 175 S.W. 1154, 118 Ark. 157, 
i cea 688. 


nd.—W. H. Small & Co. v. Schultz, 
102 N.E. 275, 54 Ind.App. 6. 

Iowa.—Ryan vy. Shirk, 224 N.W. 824, 
207 Iowa 1327. 


Ky.—Reed v. Philpot’s Adm’r, 31 
S.W.(2d) 709, 235 Ky. 429; Major v. 
Rudolph, 290 S.W. 688, 218 Ky. 1; 


Taner v. Dalton, 273 S.W. 449, 209 Ky. 


Mo.—Sisk v. Industrial Track 
Const. ‘Cos '29'5 (SSW. 7514 De ordi. 
Johnson, 177 S.W. 577; Wingfield v. 
Wabash R. Co., 166 S.W. 1037, 257 
Mo. 347; Eversole v. Wabash R. Co.. 
155 S.W. 419, 249 Mo. 523; McDonala@ 
v. United Rys. Co. of St. Louis, 245 S. 
W. 559, 211 Mo.App. 149; Detche- 
mendy v. Wells, (App.) 253 S.W. 150; 
Williams vy. Kansas City, (App.) 177 
S.W. 783; Davis v. Metropolitan St. 
Ry. Cov 176 S.W. 1067, 188 Mo.App. 


128; Carpenter v. Kansas City South- 
ern Ry. Co., 175 S.W. 234, 189 Mo. 
App. 164; Jenkins v. Clopton, 121 S. 


Wie UCDO, 141 Mo.App. 74. 


Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 


N.C.—Planters’ Bank & Trust Co. v. 
Yelverton, 117 S.E. 299, 185 N.C. 314; 
Marcomi v. Durham & S. R. Co., 81 Ss 
E. 290, 165 N.C. 259. 


N.D.—Commercial Creamery Co. y. 
Nielson, 197 N.W. 590, 50 N.D. 612. 
Ohio.—Delivery Co. v. Callachan, 9 
Ohio App. 65. 
Okl.—Colby  v. 
693, 151 Okl. 89. 
Pa.—Bright v. Ruthenian Greek 
Catholic Cong., 92 A. 131, 246 Pa. 156. 


Tex.—State v. Jackson, (Civ.A 
212 S.W. 718; Ft. Worth ‘SD (er ad 


Daniels, 1 P.(2d) 


Coun: Scheer, (Civ. App.) a S.w. 

1069; Missouri, Ke SDs Yar Commo tk: 

Soot v. Reno, (Civ.App.) 146 S.w. 
( 


Va.—Davis v. Powell, 128 S.B. 242, 
126) SB ols 240% Viaeet7 ie 


Wash.—McDonald v. Wm. D. Per- 
kins & Co., 234 P. 456, 133 Wash. 622, 
46 ALL.R. 859; Zolawenski Vi eCI Gy: of 
Aberdeen, 129 P, 1090, 1385 P, 470, 75 
Wash. 95, 700. 


[a] Party bound by court’s outline 
of his case.—Plaintiff should prepare 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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submit the issues in the case without instructions ;°° 
and even in those jurisdictions where the court must 
fully instruct the jury®! if all the issues essential 
to the determination of the ease have been fairly 
submitted, the court is not required to charge on 


and request to be given an instruction 
outlining the petitioner’s theory of re- 
covery, and, not doing so, should be 
bound by the court’s attempt to out- 
line it. Eversole v. Wabash R. Co., 
155 S.W. 419, 249 Mo. 523. 


[b] Particular theories.—In an ac- 
tion by the lessee of a safety deposit 
box against the lessor for loss of val- 
uables therefrom, where the possibil- 
ity of loss by theft was but an in- 
ference to be drawn from the evi- 
dence, but not the only inference, a 
charge on theory of theft, if war- 
ranted, must be requested. McDonald 
v. Wm. D. Perkins & Co., 234 P. 456, 
133 Wash. 622, 40 A.L.R. 859. 


50. Hooper Bros. & Thomas Co, v. 
Adams, 299 S.W. 162, 221 Ky. 527. 
And see supra § 678 text and note 42. 


Requests for submission of issues 
to jury see supra §§ 360-361. 
51. See supra text and note 47. 


52. Ariz—Yuma Nat. Bank = v. 
Balsz, 237 P. 198, 28 Ariz. 336; South- 
west Cotton Co. v. Ryan, 199 P. 124, 
22 Ariz. 520; Dey v. Hill, 181 P. 462, 
20 Ariz. 466. . 


Ga.—Gower v. New England Mortg. 
Sec, Co, 111TVS bm. 4225 152) Ga. 822" 
Henson v. Taylor, 33 S.H. 911, 108 
Ga. 567; Powell v. Augusta & Sum- 
merville. Ry...Co:,.3 Sab. “Toi, Wi, Gas 
192; Edenfield v. Smith, 137 S.E. 841, 
36 Ga.App. 682; Simon v. Simmons, 
137 S.E. 282, 36 Ga.App. 518; Briese- 
nick v. Dimond, 134 N.E. 350, 35 Ga. 
App. 668; Southern Cotton Oil Co. 
v. Brownlee, 107 S.E. 355, 26 Ga.App. 
782; Central of Georgia Ry. Co. v. 
Clements, 103 S.E. 801, 
624; Fisher v. Shands, 102 S.E. 190, 
24 Ga.App. 743; Martin & Hicks v. 
Bridges & Jelks Co., 88 S.E. 747, 18 
Ga.App. 24; Toole v. Davis, 78 S.E. 
865,13 Ga.App. 122; Bishop v. Georgia 
oe Bank, 78 S.E. 947, 13 Ga.App. 
38. 


Neb.—Prairie Life Ins. Co. v. Hep- 
tonstall, 182 N.W. 483, 105 Neb. 829. 


N.C.—MeMillan v. Atlanta & C. Air 
ine Ry. Co., 90 S.E. 683, 172 N.C. 
853; Falkner v. Pilcher, 49 S.E. 945, 
137 N.C. 449. 


Okl.—Ferris_ v. 
1060, 71 OkKl. 35. 


Tex.—Panhandle & S. F. Ry. Co. v. 
Morrison, (Civ.App.) 191 S.W. 131; 
Wichita Valley Ry. Co. v. Somerville, 
(Civ.App.) 179 S.W. 671; Erp v. Ray- 
wood Canal & Milling Co., (Civ.App.) 
130 S.W. 897 [rev on other grounds 
146 S.W. 155, 105 Tex. 161]; Abbott 
Gin Co. v. Missouri, K. & T. Ry. Co. of 
Tex., 122 S.W. 284, 57 Tex:Civ.App. 
263; San Antonio, etc., R. Co. v. Vo- 
taw, (Civ.App.) 81 S.W..130. 

Wash.—Ingersoll v. Olwell, 220 P. 
775, 127 Wash. 276; Hiscock v. Phin- 
ney, 142 P. 461, 81 Wash. 117, Ann. 
Cas.1916E 1044. 

[a] Party’s theory of case.—(1) 
Where the issues of fact raised by 
the pleadings are correctly stated to 
the jury, the failure to give an in- 
struction defining plaintiff's theory of 
the case is not an error in the ab- 
sence of tender of a proper instruc- 
tion., Prairie Wife Ins: Co. v. Hep- 
tonstall, 182 N.W. 488, 105 Neb. 829. 
(2) In trespass to try title, a party 
desiring the issue submitted, or de- 
siring its theory of the case present- 
ed, should have requested proper 
charges. Wichita Valley Ry. Co. v. 
Somerville, (Tex.Civ.App.) 179 S.W. 
671. (3) The error in failing to sub- 


Shandy, 174 P. 


25 Ga.App. 
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request ;°? 


mit the theory under which a party 
would recover, while submitting the 
theory under which the adverse party 
would recover, is not affirmative, and, 
in the absence of a requested charge, 
does not justify a reversal. 
Raywood Canal & Milling Co., 
App.) 130 S.W. 897 [rev on other 
grounds 146 S.W. 155, 105 Tex. 161]. 
(4) Where two grounds were alleged 
as a basis for plaintiff's recovery, the 
court’s failure to charge on one of 
the grounds was not error, in the ab- 
sence of a special request to charge 
thereon. Abbott Gin Co. v. Missouri, 
Kee Ta Ry. Co, of! Texas, 1 22./Saws 
284, 57 Tex.Civ.App. 263. 


[b] Effect of elaborate instruction 
on party’s side of case.—There is no 
merit in an objection that the court 
gave a proper instruction on plain- 
tiff's theory of the case somewhat 
elaborately, and should also have giv- 
en an equally elaborate instruction on 
defendants’ theory, no specific in- 
struction of that kind being asked of 
the court. Ingersoll v. Olwell, 220 P. 
775, 127 Wash? 276. 

{c] Trial court is not required to 
scan evidence so as to present issues 
raised by pleadings from every pos- 
sible viewpoint. Yuma Nat. Bank v. 
Balsz, 237 P. 198, 28 Ariz. 336. 


{d] Thus (1) omission to charge 


specific principle of law applicable to. 


proposition on which plaintiff relied 
was not error, in the absence of re- 
quest therefor. Martin & Hicks v. 
Bridges & Jelks Co., 88 S.E. 747, 18 Ga. 
App. 24. (2) Omission to charge that 
there could be no recovery for matter 
alleged on which there was no proof, 
without request therefor, is not re- 
versible error. Henson v. Taylor, 33 
S.E. 911, 108 Ga. 567; Powell v. Au- 
gusta & Summerville Ry. Co., 3 S.E. 
757, 77 Ga. 192; Briesenick v. Dimond, 
134 S.HE: 350, 35 Ga.App. 668. 


53. Pratt, Read &0Coi sve NV W.y EN: 
Bac Hors Cos, 180A. 21/02, 02 Conn: 
735 [rearg den 131 A. 395, 103 Conn. 
508]; Georgia Power Co. v. Woodall, 
158 S.E. 367, 43 Ga.App. 172; Central 
of Georgia Ry. Co. v. Dixon, 124 S.E. 
367, 32 Ga.App. 686; Chapman v. 
Atchison, 89 S.E. 344, 18 Ga.App. 317. 

[a] Tllustration.—Failure to 
charge without request on theory of 
accident not relied on as defense is 
not error. Georgia Power Co. v. 
Woodall, 158 S.B. 367, 43 Ga.App. 172; 
Chapman v. Atchison, 89 S.E. 344, 18 
Ga.App. 317. 


54. Crane v. Hartford-Connecticut 
DrustiCo. 149 Ae? s2, 11 Connwsl3s 
Everett v. Ingram, 82 S.E. 562, 142 


Ga. 115; Howard v. Georgia Ry. & 
Power Co., 133: S.E. 57, 35 Ga.App. 
273; Bishop v. Georgia Nat. Bank, 78 


S.E. 947, 13 Ga.App. 38; Riverview 
Milling Co. v. State Highway Com- 
mission, 130 S.B. 724, 190 N.C. 692. 

[a] Thus, where, in a suit on a 
note, defendant claimed a payment to 
plaintiff's agent, and it was admitted 
that the agent had authority to re- 
ceive any payment, the court did not 
err in omitting without request to 
charge that a payment to the agent 
would bind the principal, although 
the agent failed to pay over the mon- 
ey. Everett v. Ingram, 82 S.E. 562, 
142 Ga. 145. 


55. Lane v. McLay, 99 A. 498, 91 
Conn, 185. 
56. Conn.—Pratt, Read & Co. v. N. 


Nee Nice col mit OO. lks mAs Oa b=LOo, 
Conn, 735 [rearg den 131 A. 395, 103 
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any particular phase thereof in the absence of a 
certainly this is so as to an issue or 
theory not relied on,5? as to incidental or collateral 
matters®* or those having no material bearing on 
the issues,®°° or on issues or theories not®® or not 


Conn. 508]; Adams v. Pierce, 110 A. 
50, 94 Conn. 613; Harris v. Sissa, 99 
A. 580, 91 Conn. 249. 


Ga.—Atlantic Coast Line R. Co. v. 
McLemore, 164 S.EK. 464, 45 Ga.App. 
154; Georgia R. & Banking Co. v. 
Farmer, 164 S.E. 71, 45 Ga.App. 130; 
Edenfield v. Smith, 137 S.E. 841, 36 
Ga.App. 682; Danville Lumber Co..v. 
McArthur, 137 S.E. 294, 86 Ga.App. 
546; Studstill v. Bergsteiner, (App.) 
103 S.E. 691; Western & A. R. Co. v. 
Jarrett, 96 S.BE. 17, 22 Ga.App. 313; 
Western & A. R. Co. v. Watkins, 80 
S.E. 916, 14 Ga.App. 388; Vale Royal 
Mfg. Co. v. Bradley, 70 S.E. 36, 8 Ga. 
App. 483. 


Iowa.——_Verwers v. Carpenter, 147 
N.W. 742, 166 Iowa 273. 

Kan.—Macksville State Bank v. 
Ehrlich, 241 P. 462, 119 Kan. 796. 

Okl.—Armstrong v. Green, 241 P. 
789, 113 Ok1.. 254, 

Tex.—Alamo Trust Co. v. Pruden- 


tial Life Ins. Co. of Texas, (Civ.App.) 
183 S.W. 787. - 


[a] Accord and_ satisfaction.— 
Danville Lumber Co. v. McArthur, 137 
S.B. 294, 36 Ga.App. 546. 


[b] Thus, where, in an action for 
seduction, the pleadings charged se- 
duction, and not rape, although there 
was evidence that there was some 
force used, the court instructed as to 
seduction, and that, unless plaintiff 
had established her case on that the- 
ory, She could not recover, etc., it was 
not error to fail to charge on the 
question of rape in the absence of a 
request. Verwers v. Carpenter, 147 
N.W. 742, 166 Iowa 273. 


[c] Right of way.—In an action 
for damages in an automobile colli- 
sion at a street intersection, on fail- 
ure of defendant to ask instruction as 
to the effect of Comp. St. (1921) § 
1014, the trial court did not have the 
duty to instruct thereon on its own 
motion. Armstrong v. Green, 241 P. 
789, 113 Okl. 254, 


[d] Comparative negligence.— 
Where the pleading contained no al- 
legation requiring such instruction, 
the court was not bound, without re- 
quest to charge the law of compara- 
tive negligence. Atlantic Coast Line 
R. Co. v. McLemore, 164 S.E. 464, 45 
Ga.App. 154. 


[e] Defense (1) not incorporated 
in requested charge need not be sub- 
mitted to jury, although sustained by 
evidence. Edenfield v. Smith, 137 S. 
BR. 841, 36 Ga.App. 682; Studstill v. 
Bergsteiner, (Ga.App.) 103 S.E. 691; 
Western & A. R. Co. v. Watkins, 80 
S.E. 916, 14 Ga.App. 388. (2) Where 
defense of contributory or compara- 
tive negligence was not pleaded in re- 
duction or mitigation of damages, 
failure to instruct thereon was not 
reversible error, without any timely 
request in writing for such instruc- 
tion. Western & A. R. Co. v. Jarrett, 
96 S.E. 17, 22 Ga.App. 313; Western 
& A. R. Co. v. Watkins, supra. : 


[f] Fraud.—In an action ona note, 
where the answer contained no spe- 
cific allegations of fraud, and no 
fraud was proved by competent evi- 
dence, and no instructions specially 
covering any issue of fraud were re- 
quested, failure to submit fraud was 
not error. Macksville State Bank v. 
Ehrlich, 241 P. 462, 119 Kan. 796. 


{g] Actions for commissions,— 


ares v. Sissa, 99 A, 580, 91 Conn. 
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necessarily raised by the pleading or evidence.®* 
A court need not charge on an issue not made by 
the pleadings but as to which evidence has been 
introduced without objection, in the absence of a 
An instruction on matters not 
at the root of the controversy must be requested.°® 
A party desiring an issue withdrawn from the jury 
because of the lack of evidence in support thereof 
must make a request for an instruction to that 
effect.*° A party having the burden of proof desir- 
ing the issues submitted in the language of the plead- 


request therefor.*® 


{h] Contract actions.—Adams _ v. 
Pierce, 110 A. 50, 94 Conn. 613. 


57. Pratt, Read & Co. v. New York, 
NEE Ese eesti Con, L30s Ati 02,0 102 
Conn. 735 [rearg den 131 A. 395, 103 
Conn. 508]; Central of Georgia Ry. 
Go. v.. Dixon, 124 S.\E. 367, 32 Ga.App: 
686; Studstill v. Bergsteiner, 102 S. 
E. 691, 25 Ga.App. 405; Cavanaugh v. 
Biggin, 71 S.E. 779, 9 Ga.App. 466; 
Pennington v. Town of Tarboro, 113 
S.E. 566, 184 N.C. 71; Houston & T. 
CG. R. Co. v. Lentz, 120 S.W. 943, 56 
Tex.Civ.App. 498. 


[a] Illustrations.—(1) Where 
plaintiff's property was flooded three 
times from a defective sewer, and he 
sued the town for damage, defend- 
ant, if it desired to have presented 
its defense of want of notice before 
the first flood, should have requested 
an instruction thereon, the testimony 
not having necessarily established 
such defense. Pennington v. Town of 
Marporo, 11's, 8... 066, L384 INC 71. 
(2) Issues of contributory negligence 
not necessarily arising out of the de- 
velopment of plaintiff’s case need not, 
in absence of a requested instruction, 
be submitted to the jury. Houston & 
TieC. R. Co. -v. Wentz, 120 S.W..943, 
56 Tex.Civ.App. 498. (3) In a suit 
to recover for personal injuries, 
where the evidence tends to show 
that plaintiff is entitled to recover 
full damages, and defendant insists 
that he was without fault, and the 
injuries were due to the contributory 
negligence of plaintiff, the law of 
comparative negligence is not neces- 
sarily applicable, and there was no 
error in failing to submit the law on 
this subject, in the absence of re- 
quest. Cavanaugh y. Biggin, 71 S.E. 
779, 9 Ga.App. 466. 

58. City of Brunswick v. Glogauer, 
124 S.E. 787, 158 Ga. 792; Industrial 
Life & Health Ins. Co. v. Thomas, 
159 S.E. 885, 43 Ga.App. 679; Ely v. 
Borck, 7 Ohio App. 49 (no application 
to amend pleading). 

[a] Where answer consisted of 
mere general denial, the court was not 
required on its own motion to in- 
struct the jury as to additional con- 
tentions of defendant made by testi- 
mony. Industrial Life & Health Ins. 
Co. v. Thomas, 159 S.E. 885, 43 Ga. 
App. 679. 

59. Michael v. Export Coal Co., 91 
Pa.Super. 364. 

60. Colorado Midland Ry. Co. v. 
Edwards, 134 P. 248, 24 Colo.App. 350 
[error dism 140 P. 190, 57 Colo. 163]. 

Duty of court to withdraw issues 
see supra § 364. 

61. Benzel_ v. 
App.) 297 S.W. 180. 
62. See supra § 678 text and note 
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63. Form and sufficiency of re- 
quests see infra §§ 689-698. 


64. Time for requests see infra §§ 
686-688. 
65. U.S.—Order of United Com- 


mercial Travelers of America v. Nich- 
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eral. 


olson, 9 F.(2d) 7; Great American 
Ins. Co. v. Glenwood Irr. Co., 265 F. 
594; Keystone Coal & Coke Co. v. 
Fekete, 232 F. 72, 146 C.C.A. 264 [cert 
den! 37 (Si@tielsi) 24.2 OLS: 635, 61, Ta 
539]; Railway Mail Ass’n v. Moseley, 
ONT WH. Wl 27 (C.CrAS 42:7. Grand) Trunk 
Western Ry. Co. v. Gilpin, 208 F. 126, 
125 C.C.A. 278; Lindsey v. Testa, 200 
B.124,°1138-C:C. A. 298. 


Ala.—St. Louis-San Francisco Ry. 
Co. v. Norwood, 133 So. 27, 222 Ala. 
Stoudemire v. Davis, 94'So. 498, 
208 Ala. 495; United Order of Good 
Shepherds v. Richardson, 80 So. 370, 
202 Ala. 305; Portsmouth Cotton Oil 
Ref. Co. v. Madrid Cotton Oil Co., 77 
So. 8, 200 Ala. 634; Cardwell v. Louis- 
ville & N. R. Co., 64 So. 564, 185 Ala. 
628; First Nat. Bank v. Alexander, 
50 So. 45, 161 Ala. 580. 

Ariz.—Southwest Cotton Co. v. 
Clements, 213 P. 1005,:215 PB. 156,725 
Ariz. 124, 169; Arizona Power Co. v. 
Racine-Sattley Co., 114 P. 558, 13 Ariz. 


ok es 


Ark.—Kansas City Southern Ry. 
Co. v.. Cockrell, 277 (S.W...75»169 Ark, 
698; Warren & O. V. R. Co. v. Wal- 
drop, 123 S.W. 792, 93 Ark. 127. 


Cal.—Hunter v. McKenzie, 239 P. 
1090, 197 Cal. 176; Dewhirst v. Leo- 
pold, 229 P. 30, 194 Cal. 424; Cunning- 
ham vy. Cox, (App.) 15 P.(2d) 169; 
Sherman v. Kirkpatrick, 256 P. 570, 
83 Cal.App. 307; Ward v. Massachu- 
setts Bonding & Ins. Co., 228 P. 3638, 
67 Cal.App. 792; Carbaugh v. White 
Bus Line, 195 P. 1066, 51 Cal.App. 1; 
City of Oakland v. Wheeler, 168 P. 
23, 34 Cal.App. 442; Morgan v. Los 
Angeles Pac. Co., 108 P. 735, 13 Cal. 
App. 12. 


Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 152; Idaho Gold Coin Min. & 
Mill. Co. v. Colorado Iron Works Co., 
Lits By 558, 249 Colo.) 66:35 Donley vs 
Bailey, 110 P. 65, 48 Colo. 373. 


Conn.—Hedberg v. Cooley, 161 A. 
665, 115 Conn. 352; Mongillo v. New 
England Banana Co., 160 A. 433, 115 
Conn. 112; Giddings v. Honan, 159 A. 
al, VLAW Conn. cea toe A. Laka bloke 
Crane y. Hartford-Conn. Trust Co., 
149 A. 782, 111 Conn. 313; Schmeiske 
v. Laubin, 145 A. 890, 109 Conn. 206; 
Lebas v. Patriotic Assurance Co., 137 
A. 241, 106 Conn. 119; Bunnell v. Wa- 
terbury Hospital, 131 A. 501, 103 
Conn. 520; Leone v. I. & F. Motor Co., 
80 A. 520, 84 Conn. 4638. 


Ga.—Central of Georgia Ry. Co. v. 
Newman, 74 S.B. 1077, 183 Ga. 145; 
Western & A. R. R. v. Gray, 157 S.B. 
482, 172 Ga. 286 [appeal dism 51 S.Ct. 
654, 288 U.S. 811, 75 L.Ed. 1428]; 
Tietjen v. Dobson, 152 S.B. 222, 170 
Ga. 123, 69 A.L.R. 1408; Moss v. Moss, 
151 S.E. 506, 169 Ga. 7384; Rudolph v. 
Brown, 130 S.BE. 559, 161 Ga. 319; 
Russ v. Myrick, 115 S.B. 644, 154 Ga. 
829; Smith v. McClure, 107 S.E. 330, 
151 Ga. 484; Georgia Southern & F. 
Ry. Co. v. Thornton, 87 S.E. 388, 144 
Ga. 481; Louisville & N. R. Co. v. 
Trout, 80 S.E. 622, 141 Ga. 121; Hurt 
v. Barness, 79 S.H. 775, 140 Ga. 773; 
Wilkes v. Groover, 75 S.E. 353, 138 


[§§ 679-680 


ings must request such instructions.®+ 


[§ 680] c. Particular Instructions—(1) In Gen- 
Subject, in some jurisdictions, to the rule 
that the court must charge fully as to the law of 
the case,®? as a general rule, where the court has 
instructed generally on the issues in the case, if 
a party desires a particular instruction or an in- 
struction on a particular phase of the case, he 
should make proper®*® and timely®* request there- 
for,*® the court, in the absence of such request, 


Ga. 407; E. B. Martin & Sons v. Bank 
of Leesburg, 73 S.E. 387, 137 Ga. 285; 
Atlantic & B. R. Co. v. Sumner, 68 S. 
BE. 593, 134 Ga. 673; Bryan v. Jones, 
67 S.E. 399, 134 Ga. 48; Georgia, etc., 
Ry. Co. v. Lasseter, 51 S.E. 15, 122 Ga. 
679; Smith v. Page, 72 Ga. 539; Cen- 
tral of eorgia Ry. Co. v. Cooper, 
165 S.E. 858, 45 Ga.App. 806; Georgia 
R. & Banking Co. v. Farmer, 164 S.E. 
71, 45 Ga.App. 130; Industrial Life & 
Health Ins. Co. v. Thomas, 159 S.B. 
885, 43 Ga.App. 679; Lovett v. Row- 
Jand, 157 S.E. 889, 43 Ga.App. 53; At- 
lantic Coast Line R. Co. v. Willis, 157 
S.E. 254, 42 Ga.App. 768; Western & 
A. R. R. v. Groover, 155 S.E. 500, 42 
Ga.App. 200; Blue Ridge Park Nurs- 
eries v. Owen, 152 S.E. 485, 41 Ga. 
App. 98; Milam v. Mandeville Mills, 
151 S.B..672, 41 Ga.App. 62; Pittman 
Const. Co. v. Ellis, 147 S.E. 420, 39 
Ga.App. 490; Christy Bros. Circus v. 
Turnage, 144 S.E. 680, 38 Ga.App. 
581; Pitner v. Southern Ry. Co., 141 
S.E. 670, 37 Ga.App. 722; Danville 
Lumber Co. v. McArthur, 137 S.E. 294, 
36 Ga.App. 546; City Council of Au- 
gusta v. Demore, 137 S.E. 127, 36 Ga. 
App. 527; Simon v. Simmons, 137 S. 
E. 282, 36 Ga.App. 518; Howard v. 
Georgia Ry. & Power Co., 133 S.E. 
57, 35 Ga.App. 273; Scott v. Kelly- 
Springfield Tire Co., 125 S.E. 778, 33 
Ga.App. 297; Lamon v. Perry, 125 S. 
E. 907, 33 Ga.App. 248; Central of 
Georgia Ry: ‘Cor va. Dixon; 124 "Sik 
367, 32 Ga.App. 686; Southern Ry. 
Co. v. Wessinger, 124 S.E. 100, 32 Ga. 
App. 551; Mendel v. Converse & Co., 
118 S.E. 586, 30 Ga.App. 549; Savan- 
nah Electric’ Co: v.. Thomas; 113) Si 
481, 30 Ga.App. 405 [transf from Sup. 
Ct. 113 S.BE. 806, 154 Ga. 258]; Ham- 
mond v. Driver, 117 S.E. 264, 30 Ga. 
App. 216; City of Macon v. Hawes, 
108 S.E. 479, 27 Ga.App. 879; Stud- 
still v. Bergsteiner, 103 S.E. 691, 25 
Ga.App. 405; Central of Georgia Ry. 
Co. v. Hill, 94 S.B. 50, 21 Ga.App. 231; 
National Pencil Co. v. Pinkerton’s De- 
tective Agency, 91:.S.E. 432, 19 Ga. 
App. 429; Powell yv. Seaboard Air 
Line Ry., 90 S.E. 980, 19 Ga.App. 91; 
Chapman vy. Atchison, 89 S.E. 344, 18 
Ga.App. 317; Southern Ry. Co. v. 
Huckaba, 80 S.E. 697, 14 Ga.App. 311; 
Charleston & W. C. R. Co. v. Brown, 
79 S.E. 932, 13 Ga.App. 744; Central 
of Georgia Ry. Co. v. Borland, 78 S. 
BE. 352, 12 Ga.App. 729; Cavanaugh v. 
Biggin, 71 S.E. 779, 9 Ga.App. 466; 
Vale Royal Mfg. Co. v. Bradley, 70 
S.E. 36, 8 Ga.App. 483. 


Idaho.—Crystal Dome Oil & Gas Co. 
v. Savic, 6 P.(2d) 155, 51 Idaho 409; 
Advance-Rumely Thresher Co. v, Ja- 
cobs, 4 P.(2d) 657, 51 Idaho 160. 


Ill.— Buttitta v. Lawrence, 178 N.E. 
390, 346 Ill. 164 [rev 260 Ill.App. 94]; 
Wilkinson v. Service, 94 N.E. 50, 249 
Ill. 146, Ann.Cas.1912A 41; Central 
Ry. Co, v. Ankiewicz, 73 N.E. 382, 213 
Ill. 681; Warput v. Reading Coal Co., 
250 IllLApp. 450; Osberg v. Cudahy 
Packing Co., 198 Ill.App. 551. 


Ind.—Taggart v. Keebler, 154 N.R. 


485, 198 Ind. 633; Seymour Water Co. 


v. Lebline, 144 N.E. 30, 145 N.E. 764, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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195 eke afte Cleveland, C., C. & St. 
L. Vo uyiin,- 980) Ni B67; 
95 NE 577, 177 Ind. 311; Lathrop v. 
Frank Bird Transfer Co., 142 N.E. 
868, 81 Ind.App. 549; Western Brass 
Mfg. Co. v. Haynes Automobile Co., 
112 N.E. 108, 61 Ind.App. 524; Grand 
Trunk Western Ry. Co. v. Hodsden, 
101 _ N.E. 834, 54 Ind.App. 175; City 
of Jasonville v. Griggs, 144 N.E. 560, 
8 Ind.App. 104. 


Iowa.—Riddle v. Chicago, B. & Q. 
R. Co., 210 N.W. 770, 203 Iowa 1232; 
Lockie vy. McCauley, 213 N.W. 768; 
Shuck v. Conway, 186 N.W. 858; Col- 
lins vy. Iowa Mfrs.’ Ins. Co., 169 N.W. 
199, 184 Iowa 747; Crull v. Louisa Co., 
151 N.W. 88, 169 Iowa 199; Allis- 
Chalmers Co. v. City of Atlantic, 144 
N.W. 346, 164 Iowa 8, 52 L.R.A.N.S. 
561, Ann.Cas.1916D 910; Tullis v. H. 
S. Chase & Co., 144 N.W. 17, 162 Iowa 
264; Stapp v. Godfrey, 139 N.W. 893, 
158 Iowa 376; Hoffman v. Cedar Rap- 
ids & M. C. Ry. Co., 139 N.W. 165, 157 
Iowa 655, Ann.Cas.1915C 905; Grace 
v. Minneapolis & St. L. R. Co., 133 N. 
W. 672, 153 Iowa 418; Gorton v. Moel- 
ler Bros., 130 N.W. 910, 151 Iowa 729. 


Kan.—Macksville State Bank v. 
Hhriich,, 241, PP. 462, 119 Kan. 796; 
State Bank of Downs v. Abbott, 179 
P. 326, 104 Kan. 344; Anderson v. 
Heasley, 148 P. 738, 95 Kan. 572; 
Hamilton yv. Atchison, T. & S. F. Ry. 
Co., 148 P. 648, 95 Kan. 353. 


Ky.—National Life Ins. Co. v. 
Bradley, 53 S.W.(2d) 701, 245 Ky. 311; 
Pope-Cawood Lumber & Supply Co. v. 
Cleet, 33 S.W.(2d) 360, 236 Ky. 366; 
Kissel Skiles Co. v. Neff, 24 S.W.(2da) 
B88, 232 Kyi 825; Chesapeake & O. 
Ry. Co. v. Kennard, 3 S.W.(2d) 649, 
223 Ky. 262+ Chesapeake & O. Ry. Co. 
-v. Stapleton’s Guardian, 3 S.W.(2d) 
209, 223 Ky. 154 [rev on other grounds 
AQ SiC, 442): 279°. US. 587, 73) Ta. Ed. 
Cline v. Cook, 287 S.W. 927, 216 
. 866; Corlew’s Adm’r v. Young, 
287-S.W.. 706,; 216-Ky.- 237; Otte v. 
Guilford,.:272, S.W. 41, 209 Ky- 33; 
Kappa v. Brewer, 268 S.W. 831, 207 
Ky. 61; Robenson v. Turner, 268 S. 
W. 341, 206 Ky. 742; Ray v. Ray, 245 
S.W. 287, 196 Ky. 579; Berea Bank & 
Trust Co. v. Mokwa, 239 S.W. 1044, 
194 Ky. 556; Louisville & N. R. Co. v. 
Stephens, 220 S.W. 746, 188 Ky. 1; 
Ray v. Shemwell, 217 S.W. 351, 186 
Ky. 442; Baltimore & Ohio R. Co. v. 
Leach, 191 S.W. 310, 173 Ky. 452 [rev 
on other grounds 39 S.Ct. 254, 249 U. 
S. 217, 63 L.Ed. 570]; Murphy v. Ha- 
gan, 173 S.W. 1146, 163 Ky. 407; 
Swann-Day Lumber Co. v. Thomas, 
112 S.W. 907, 129 Ky. 799. 


Mass.—Coddaire v. Sibley, 169 N.E. 
797, 270 Mass. 41; Sawyer v. Wor- 
ecester Consol. St. Ry., 120 N.E. 404, 
231 Mass. 215. 

Mich.—Haynes v. Clark, 233 N.W. 
321, 252 Mich. 295; Olmstead v. So- 
ber, 232 N.W. 3538, 251 Mich. 688; Hall 
v. American Inv. Con gli N.W. 18, 
241 Mich. 349; In re Bailey’ s Estate, 
153 N.W. 39, 186 Mich. 677; Taylor 
v. Indiana & Michigan Blectric Wor, 
151 N.W. 739, 184 Mich. 578, L.R.A. 
1915E 294. 

Minn.—Kopponen v. Finch, 194 N. 
W. 718, 156 Minn. 349; Satterlee v. 
Lawler, 193 N.W. 118, 155 Minn. 181; 
Campbell v. Canadian Northern Ry. 
Co., 144 N.W. 772, °124 Minn. 245; 
Hanson v. Hellie, 120 N.W. 341, 107 
Minn. 375; Bailey v. Grand Forks 
Lumber Co., 119 N.W. 786, 107 Minn. 
192. 


Miss:i—Yazoo & M. V. R. Co. v. 
Lucken, 102 So. 393, 137 Miss. 572; 
Humphreys County v. Washington 
County, 90 So. 710, 128 Miss. 132; 
Alabama & V. Ry. Co. v. McGee, 78 
So. 296, 117 Miss. 370; Yazoo & M. 
Wie Exo © Os ay. Messina, 67 So. 963, 
109 Miss. 143 [rev on other grounds 36 
S.Ct. 368, 240 U.S. 395, 60 L.Ed. 709]; 
Lindsey Wagon Co. v. Nix, 67 So. 
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459, 108 Miss. 814. 


Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins. Co., 49 S.W.(2d) 42; Luikart 
v. Miller, 48 S.W.(2d) 867; Bello v. 
Stuever, 44 S.W.(2d) 619; Sisk v. 
Industrial Track Const, Co., 295 S. 
W. 751; Shannon vy. Kansas City 
Light & Power Co., 287 S.W. 10381, 315 
Mo. 1136; Brown v. Forrester & Nace 
Box Co., 243 S.W. 330; Sang v. City 
of St. Louis, 171 S.W. 347, 262 Mo. 
454; Rodgers v. St. Louis-San Fran- 
cisto “Ryn Co:;,, App.) 815 S3wW.¢2da) 
546; Oliver v. City of Vandalia, 
(App.) 28 S.W.(2d) 1044; Jones v. 
Norman, (App.) 24 S.W.(2d) -191; 
Pavlo v. Forum Lunch Co., 19 S.W 
(2d) 510, 225 Mo.App. 167; Benzel v. 
Anshanzlin, (App.) 297 S.W. 180; 
Wagner v. Security Ben. Ass’n, (App.) 
276 S.W. 81; Rothenheber v. Pulitzer 
Pub. Co., (App.) 262 S.W. 48 [judgm 
quashed 270 S.W. 633, 307 Mo. 480 
(op conformed to (App.) 273 S.W. 


1119)]; Meyers v. Atlas Portland Ce- 
ment Co., (App.) 260 S.W. 778; Hu- 
ber v. Ehlen, (App.) 253 S.W. 184; 


Detchemendy v. Wells, (App.) 253 S. 
W. 150; Eddings v. Childress, (App.) 
253 S.W. 130; Gadberry v. Bolton, 
(App.) 242 S.W. 688; Parrish v. Hart- 
man, (App.) 235 S.W. 463; Mitchell 
v. Violette, (App.) 221 S.W. 777; Laf- 
ever v. Pryor, (App.) 218 S.W. 970; 
Wall v. Weiler, (App.) 200 S.W. 731; 
Alexander v. Star Chronicle Pub. Co., 
198 S.W. 467, 197 Mo.App. 601; Kin- 
solving v. Kinsolving, (App.) 194 S. 
W. 530; Robinson vy. City of Spring- 
field, (App.) 191 S.W. 1094; Delano 
v. Roberts, (App.) 182 S.W. 771; Pe- 
tershagen v. Star Clothing Co., 176 S. 
W. 466, 188 Mo.App. 581; Carpenter 
v. Kansas City Southern Ry. Co., 175 
S.W. 234, 189 Mo.App. 164; Vannest 
v. Missouri, K. & T. Ry. Co., 168 S.W. 
782, 181 Mo.App. 373; Commerce 
Trust Co. v. White, 158 S.W. 457, 172 
537; Nelson v. United Rys. 
. Louis, 158 S.W. 446, 176 
Mo.App. 423 [cert quashed 165 S.W. 
729, 257 Mo. 19]; Haywood v. Kuhn, 
151 S.W. 204, 168 Mo.App. 56; Dudley 
v. Wabash R..Co., 150 S.W. 737, 167 
Mo.App. 647; Hedge v. St. Louis & 
S. Pape O One 14 ono Wien blo. Loan IMO. 
App. 291; Hee v. St: Louis & SF. 
R. Co., 129 S.W. 773, 150 Mo.App. 175; 
Potteriy. St. Mouls.& S:. BYR. Coe:5 117 
S.W. 593, 136 Mo.App. 125; Zalotuchin 
v. Metropolitan St. Ry. Co., 106 S.W. 
548, 127 Mo.App. 577; Hooper v. Met- 
ropolitan St.. Ry. Co., 102>S.W. 58, 
125 Mo.App. 329. 


Mont.—Kansier v. City of Billings, 
184 P. 630, 56 Mont. 250. 


Neb.—Luther v. Farmers’ Union 
Co-op. Ass’n, 230 N.W. 662, 119 Neb. 
67; Wilson vy. Morris & Co., 187 N.W. 
805, 108 Neb. 255; Lady v. Douglass, 
181 N.W. 173, 105 Neb. 48. 


Nev.—Zelavin v. Tonopah Belmont 
Development Co., 149 P. 188, 39 Nev. 1. 


N.H.—Hill v. Carr, 101 A. 525, 78 
N.H. 458. 


N.J.—Illis v. Oberle, 147 A. 461, 
106 N.J.Law 244; Gruen v. George A. 
Ohl & Co., 80 A. 547, 81 N.J.Law 626; 
Lanio v. Steneck, 156 A. 9, 9 N.J.Misc. 
866; Gutowski v. Goldberg, 153 A. 
375, 9 N.J.Mise. 317; Cerami v. Zim- 
merman, 148 A. 154, 8 N.J.Mise. 24. 


N.Y.—Dooley v. Press Pub. Co., 156 
N.Y.S. 381, 170 App.Div. 492 [aff 121 
N.E. 865, 224 N.Y. 640]; Devine v. 
Brooklyn Heights R. Co., 115 N.Y.S. 
263, 131 App.Div. 142 [rev on other 
grounds 92 N.B. 1083, 198 N.Y. 630]; 
Jordan vy. Bowen, 46 N.Y.Super. 355. 


N.C.—Medlin v. Town of Wake For- 
rest, 142 S.B. 30, 195 N.C. 861; Turn- 
age v. Austin, 119 S.E. 359, 186 N.C. 
266; Planters’ Bank & Trust Co. v. 
Yelverton, 117 S.B. 299, 185 N.C. 314; 
Bowen vy. Schnibben, 114 S.E. 170, 
184 N.C. 248; Pennington v. Town of 
Tarboro, 113 S.E. 566, 184 N.C, 71; 


[64 C.J.] 827 


Sears v. Atlantic Coast Line R. Co., 
100 S.E. 433, 178 N.C. 285; Futch v. 
Atlantic Coast Line R. Co., 100 S.E. 
436, 178 N.C. 282; Bloxham v. Stave 
& Lumber Co., 89 S.E. 10138, 172 N.C. 
37> IRéed Coal Co..v. Bain, 89) SiteieZz9; 
iileeN Cy 64655 Buchanan a. MRittek 
Lumber Co., 84 S.E. 50, 168 N.C. 40; 
Pate v. Snow Hill Banking & Trust 
Co., 77 S.B. 230, 162 N.C. 508; Todd v. 
Mackie, 76 S.BH. 245, 160 N.C. 352; 
Saunders v. Gilbert, 72 S.E. 610, 156 
N.C. 463, 38 L.R.A.N.S. 404. 


N.D.—Halliday v. Stambaugh, 204 
N.W. 889, 52 N.D. 925; Commercial 
Creamery Co. v. Nielson, 197 N.W. 
590, 50 N.D. 612; Howlett v. Stoeck- 
yards Nat. Bank, 188 N.W. 172, 48 
N.D. 933; Andrieux v. Kaeding, 181 
N.W. 59, 47 N.D. 17; Huber v. Zeisz- 
ler, 164 N.W. 131, 37 N.D. 556; Rud- 
dick v. Buchanan, 163 N.W. 720, 37 
ND: 132. 


Ohio.—Varner v. Eppley, 182 N.E. 
496, 125 OhioSt. 526; Beeler v. Pont- 
ing, 156 N.B. 599, 116 OhioSt. 432; 
Burkhardt v. Hancock, 158 N.E. 497, 
25 OhioApp. 183; Cincinnati Trac- 
tion Co. v. Piker, 11 OhioApp. 54; 
ig ae Co. v. Callachan, 9 OhioApp. 


Okl.—Oklahoma Nat. Gas Corp. v. 
Schwartz, 293 P. 1087, 146 Okl. 250; 
Armstrong v. Green, 341 P. 789, 113 
Oka 045 ey Sk. Louis-San Francisco 
Ry; Co. v. Stitt, 233 P: 1073) 103) Ok 
42. [cert den 45 S.Ct. 636, 268 U.S. 
700, 69 L.Ed. 1164]; O’Quinn y. Noth- 
aft, 2057P-493) 85) OK 215. 


Or.—Askay v. Maloney, 166 P. 29, 
85 Or. 333; Johnson v. Portland Ry., 
pent & Power .Co.} 155 )P:7375, 49, Or. 


Pa.—Haughney v. Gannon, 118 A. 
4275 (274 Paw 443% Pittsburgh Block 
Co. v. Oliver Coal Go., 103A.) 52, 259 
Pa. 290; Lerch v. Hershey Transit 
Co., 99 A. 800, 255 Pa. 190; KFedora- 
wicz v. Citizens’ Electric Dluminating 
Co., 92 A. 124, 246 Pa. 141; Katzen- 
berg v. Oberndorf, 70 Pa.Super. 567; 
Coyne v. Lackawanna County, 53 Pa. 
Super. 603; Little v. Fearon, 49 Pa. 
Super. 634; Spring City Brick Co. v. 
Henry Martin Brick Mach. Mfg. Co., 
389 Pa.Super. 7; Weiss v. Swift & Co., 
36 Pa.Super. 376 


SG. Cnandien v. Moore, 145 S.E. 
699, 148 S.C. 152; White v. Charles- 
ton & W. C: Ry. Co:, 129°S°B. 457; 132 
S.C. 448; Friedman v. Fludas, 115 
S.E. 200, 122 S.C. 153; Pendergrass 
v. Southern Ry. Co., 103°S.E, 150, 114 
S.C. 78; Langley v. Southern Ry. Co., 
101 S.E. 286, 113 S.C. 45; Stokes vy. 
Murray, 87 S.E. 71, 102 S.C. 395; 
ter v. Mallard Lumber Cox 
595, 99 S.C. 231; Nicholson v. Ville- 
pigue, 81 S.E. 494, 97 S.C. 180; Kirk- 
land v. Augusta-Aiken Ry. & Electric 
Corp., 81 S.E. 306, 97 S.C. 61; Berry 
v. City of Greenville, 65 S.E. 1030, 84 
S.C. 122, 19 Ann.Cas. 978; Bolton v. 
Western Union Tel. Co., 65 S.E. 937, 
84 S.C. 67; Norton v. Columbia Elec. 
St. Ry., Light & Power Co., 64 S.E. 
962, 83° S.C, 26, 


S.D.—Kirk v. Thompson, 167 N.W. 
399, 40 S.D. 392; Chrestenson v. 
Harms, 161 N.W. 343, 38 S.D.'360 [aff 
164 N.W. 1027, 39 S.D. 430]. 


Tex.—Humble Oil & Refining Co. 
v. Ooley, (Civ.App.) 46 S.W.(2d) 
1038; Sloan Lumber Co. v. Davis, 
(Civ.App.) 19 S.W.(2d) 355; Chris- 
tian v. Dunavent, (Civ.App.) 232 
S.W. 875; Jemison v. Estes, 
App.) 231. S.W.. 79%; -<Moss / v. 
gram, (Civ.App.) 224 S.W. 258; Tex- 
as Refining Co. v. Sartain, (Civ.App.) 
206 S.W. 553; Meacham vy. O’Keefe, 
(Civ.App.) 198 S.W. 1000; Southern 
Traction Co. v. Ellis, (Civ. App.) 198 
S.W. 983; Foster v. Dunn, (Civ. “PD. 
198 S.W. 374; Gulf, C. & Ss F Ry. 
Con Vi, Halls (Civ.App.) 196 S.W. 613: 
Strawn Coal Co. v. Trojan, (Civ. App.) 
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not being under any obligation to give such instruc- 
In some jurisdictions, however, in a case 


tion.®¢ 


195 S.W. 256; 
App.) 192 S.W. 338; Phillip-Carey 
Corey; Manes; (CiveADD.)) lil a Save 
158: Andrews v. Viraldo, (Civ.App.) 
TEVA SBN AEE HEARS 2 EM iA Y'ACO 02 8 ales B nk OP I 8 eyes 
Co. v. Scheer, (Civ.App.) 169 S.W. 
1069; Ross v. Jackson, (Civ.App.) 
165 S.W. 5138; Texas Power & Light 
Co. v. Bird, (Civ.App.) 165 S.W. 18; 
Schramm v. P. J. Owens Lumber Co., 
(Civ.App.) 163 S.W. 1016; Guerra v. 
San Antonio Sewer Pipe Co., (Civ. 
App.) 163 S.W. 669; Smith v. Guerre, 
(Civ.App.) 159 S.W. 417; Bee Candy 
Mfg. Co. v. Maibaum, (Civ.App.) 158 


S.W. 575; Western Union Tel. Co. v. 
Forrest, (Civ.App.) 157 S.W. 204; Pe- 
COST GoUN, =a aR yn COL iva Rortern (Cia7 


App.) is6 S.W. 267; Ft. Worth & D 
Cy Rye (Cow.ve KWeeran, (Civ. App.) 149 
SevVVil soo} Missouri, K. & TT. Ry. Co. 
of Texas v. Hurdle, (Civ.App.) 142 
SS... -992;>.Pullman , Co... vs-Custer; 
(Civ.App.) 140 S.W. 847; Lefkowitz 
v. Sherwood, (Civ.App.) 136 S.W. 850; 
Matson v. Jarvis, 133 S.W. 941, 63 
Tex.Civ.App. 376; Texas & N. O. R. 
Co. v. Bean, 119 S.W. 328, 55 T’ex.Civ. 
App. 341; Jesse French Piano & Or- 
gan Co. v. Garza & Co., 116 S.W. 150, 
53 LTex.Civ.App. 346: Gulf, C. & S. EF. 
Ry. Co. v. Fink, 23 S.W.-330, 4 Tex. 
Civ.App. 269. 


Utah.—Valiotis v. Utah-Apex Min- 
ins Cos TS4e. '302,.55, Utah 15a 


Va.—Davis v. Powell, 128 S.E. 242, 
125) SoB 546142 Va. wel. 


Wash.—McDonald v. Wm. D. Per- 
kins & Co., 234 P. 456, 133 Wash. 622, 
40 A.L.R. 859; Sladjoe v. National 
Casualty Co., 164 P. 203, 95 Wash. 
522: Hiscock v. Phinney, 142 P. 461, 
81 Wash. 117, Ann.Cas.1916E 1044. 


Wis.—Siegel v. Watson, 195 N.W. 
86%, 181° Wis) 619; Monaghan ~v. 
Northwestern Fuel Co., 122 N.W. 
1066, 140 Wis. 457; Lind v. Uniform 
Stave & Package Co., 120 N.W. 839, 
140 Wis. 183; Morrison v. Superior 
Water, Light & Power Co., 114 N.W. 
434, 1384 Wis. 167. 


W.Va.—Jaeger v. City Ry. Co., 78 
SB 59, 72) W.Va. 307. 


[a] Miscellaneous instructions for 
which request was necessary.—(1) 
That a partner could not use partner- 
ship funds to pay his own debts with- 
out his copartner’s consent. Lovett 
v. Rowland, 157 S.E. 889, 43 Ga.App. 
53. (2) Definition of the conditions 
under which Code (1907) §§ 5473, 
5476, operated and of their effect. 
Cardwell v. Louisville & N. R. Co.; 
64 So. 564, 185 Ala. 628. (3) Tele- 
graph company’s office hours at an 
office. Western Union Telegraph Co. 
Wer rorest, —(Dex.Civ. App) 157 Siw. 
204. (4) ‘Allowance, in an action for 
deceit in exchange of property, for 
money expended by defendant in re- 
leasing encumbrances on _ property 
transferred by plaintiff. Hunter v. 
McKenzie, 239 P. 1090, 197 Cal. 176. 
(5) With reference to matters in is- 
sue on a former trial. Shuck v. Con- 
way, (lowa) 186 N.W. 858. (6) Other 
view of the case than that suggested 
by defendants’ pleading and the evi- 
dence adduced in support thereof. 
Langley v. Southern Ry. Co., 101 S.E. 
286, 113 S.C. 45. (7) That defendant 
must have known that representa- 
tions were false. Anderson vy. Heas- 
ley, 148 P. 738, 95 Kan. 572. (8) That 
the reasonableness and general char- 
acter of a codicil as in harmony with 
the will might be considered as to 
whether such codicil was executed 
under undue influence. In re Bailey’s 
Estate, 153 N.W. 39, 186 Mich. 677. 
(9) Distinction between ejection and 


Andrews v. York, (Civ. fe 


TRIAL 


xelusion by carrier. Pullman Co. v. 
Custer, (Tex.Civ.App.) 140 S.W. 847. 
(10) <As to statute of frauds. 
Schramm v. P. J. Owens Lumber Co., 
(Tex.Civ.App.) 163 S.W. 1016. (11) 
Written mortgage. State Bank of 
Downs v. Abbott, 179 P. 326, 104 Kan, 
344. (12) Finding of value in an ac- 
tion for the recovery of specific per- 
sonal property or its value. O’Quinn 
vi Nothaff, 205 P0498; 85 (OkKLU2T5: 
(13)- Effect of deed to plaintiff’s wife 
in trespass to try title to property 
which plaintiff claimed his wife pur- 
chased with community funds.’ Moss 
v. Ingram, (Tex.Civ.App.) 224 S.W. 
258. (14) That railroad had the right 
to operate its trains by steam pro- 
duced by fire, and that persons plac- 
ing combustible property close along- 
side the track took chances of fire 
from locomotives equipped and oper- 
ated with due caution by defendant. 
Atlantic & B. R. Co. v. Sumner, 68 S. 
E. 593, 134 Ga. 673. 

[b] Peremptory instruction.— 
Where defendant is entitled to a per- 
emptory. instruction, but does not re- 
quest it, the court need not give it. 
Louisville, ete. R. Co. v. Davis, 105 
Siw. 455, 32 Ky. °306* Samples iy. 
Smythe, 105 S.W. 415, 32 Ky.L. 187. 

[c] Actions on insurance policies. 
Railway Mail Ass’n v. Moseley, 211 


abel 7 C.C.A. 427; Collins v. Towa 
Mfrs.’ Ins. Co.,, 169 N.W. 199; 184 
Iowa 747; A. Downs & Bro. vy. Fire- 


men’s Ins. Co. of Newark, N. J., 267 
S.W. 153, 206 Ky. 316; Smith v. Ohio 
Millers’ Mut. Fire Ins. Co., (Mo.) 49 
S.W.(2d) 42; Streat Coal Co. v. 
Frankfort General Ins. Co., 199 N.Y.S. 
124, 205 App.Div. 41 [rev 142 N.E. 352, 
237 N.Y. 60]; Sladjoe v. National 
Casualty Co., 164 P. 203, 95 Wash. 522. 

[d] Contract actions.—Leone vy. I. 
& F. Motor Car Co., 80 A. 520, 84 Conn. 
463; National Pencil Co. v. Pinker- 
ton’s Detective Agency, 91 S.E. 432, 
19 Ga.App. 429; Kopponen v. Finch, 
194 N.W. 718,156 Minn. 349; “Htill v. 
Carr, 101 A. 525,-78 N.H:. 458: Gruen 
v. George A. Ohl & Co., 80 A. 547, 81 
N.J.Law 626; Todd v. Mackie, 76 S.E. 
245, 160 N.C. 352; Sloan Luniber Co. 
v. Davis, (Tex.Civ.App.) 19 S.W.(2d) 
355; Phillip-Carey Co. v. Manes, (Tex. 
Civ.App.) 177 S.W. 158; Lydon v. Ex- 
change Nat. Bank, 248 P. 806, 140 
yee 817, [afi 252) PP: 705, 142° Wash. 

66. U.S.—Order of United Com- 
mercial Travelers of America v. Nich- 
olson, 9 F.(2d) 7; Kevstone Coal & 
Coke Co. v. Fekete, 232 FE. 72, 146 C. 
C.A. 264 [cert den 37 S.Ct. 18, 242 
U.S. 635, 61 L.Ed. 539]; Railway Mail 
Ass’n v. Moseley, 211 F. 1, 127 C.C.A. 
427; Grand Trunk Western Ry. Co. v. 
Galpin, 9208) JB, 2G 25 FCiCvAcy 278i 
Lindsey v. Testa, 200 F. 124, 118 C. 
Cran 29:8. 


Ala.—St. Louis-San Francisco Ry. 
Co. v. Norwood, 183 So. 27, 222 Ala. 
464; Stoudemire v. Davis, 94 So. 498, 
208 Ala. 495; United Order of Good 
Shepherds vy. Richardson, -80 So. 370, 
202 Ala. 305; Cardwell v. Louisville 
& N. R. Co., 64 So. 564, 185 Ala. 628. 


Ariz.—Arizona Power Co. v. Racine- 
Sattley Cov, 114. P5568, L3S_ Ariz: 283: 


Ark.—Kansas City Southern Ry. 
Co. v. Cockrell, 277 S.W. 7, 169 Ark. 
698; Reasoner v. Brown, 19 Ark. 234. 


Cal.—Hunter v. McKenzie, 239 
Paw 1090 feo eCalk 176s. 3 Dewhirst 
v,. Leopold, 229 PRP. 30, 194 Cal. 424; 
Sherman v. Kirkpatrick, 256 P. 570, 
83 Cal.App. 307; Ward v. Massachu- 
setts Bonding & Ins. Co., 228 P. 363, 
67 Cal.App. 792; Carbaugh v. White 
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where the jury may not understand the rule of 
law on a material point, the court must, as a gen- 


Bus Line, 195 P. 1066, 51 Cal.App. 1; 
City of Oakland v. Wheeler, 168, 12% 23. 
34 Cal.App. 442. 


Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 152; Donley v. Bailey, 110 
P. 65, 48 Colo. 373. 

Conn.—Mongillo v. New England 
Banana Co., 160 A. 433, 115 Conn. 112; 
Schmeiske v. Laubin, 145 A. 890, 109 
Conn. 206; Lebas v. Patriotic Assur. 
Co., 137 A. 241, 106 Conn. 119; Bun- 
nell v. Waterbury Hospital, 131 A. 
501, 103, Conn. 520; ‘Lieone v. T. & FEF. 
Motor Car Co., 80 A. 520, 84 Conn. 463. 


Ga.—Central of Georgia Ry. Co. v. 
Newman, 74 S.E. 1077, 183 Ga. 145; 
Western & A. R. R. v. Gray, 157 S.E. 
482, 172 Ga. 286 [appeal dism 51 S.Ct. 


654, 283 U.S. 5 8112 15) Dd 14285 
Hurt v. Barness, 79 S.E. 775, 140 Ga. 
743; Atlantic & B. R. Co. v. Sumner, 


68 S.E. 593, 134-Ga. 673; Central of 
Georgia Ry. Co. v. Cooper, 165 S.E. 
858, 45 Ga.App. 806; Georgia Rail- 
road & Banking Co. v. Farmer, 164 
S.E. 71, 45 Ga.App. 130; Industrial 
Life & Health Ins. Co. v. Thomas, 159 
S.E. 885, 43 Ga.App. 679; Lovett v. 
Rowland, 157 S.H. 889, 43 Ga.App. 53; 
Atlantic Coast Line R. Co. v. Willis, 
157 S.E. 254, 42 Ga.App. 768; West- 
ern & A. R. R. v. Groover, 155 S.H. 
500, 42 Ga.App. 200; Blue Ridge Park 
Nurseries v. Owen, 152 S.E. 485, 41 
Ga.App. 98; Milam v. Mandeville 
Mills, 151 S.E. 672, 41 Ga.App. 62; 
Pittman Const. Co. v. Ellis, 147 S.E. 
420, 39 Ga.App. 490; Christy Bros. 
Circus v. Turnage, 144 S.E. 680, 38 
Ga.App. 581; Danville Lumber Co. v. 
McArthur, 137 S.H. 294, 36 Ga.App. 
546; City Council of Augusta v. De- 
more, 137 S.E. 127, 36 Ga.App. 527; 
Simon v. Simmons, 137 S.E. 282, 36 
Ga.App. 518; Howard v. Georgia Ry. 
& Power Co., 133 S.E. 57, 35 Ga.App. 
273; Central of Georgia Ry. Co. v. 
Dixon, 124 S.K. 367, 32 Ga.App. 686; 
Savannah Electric Co. v. Thomas, 
118 S.E. 481, 30 Ga.App. 405 [transf 
from Sup. Ct. 113 S.E. 806, 154 Ga. 
258]; City of Macon v. Hawes, 108 S. 
BH. 479, 27 Ga App. 379; Studstill v. 
Bergsteiner, 103 S.H. 691, 25 Ga.App. 
405; Central of Georgia Ry. Co. v. 
Hill, 94 S.H. 50, 21 GalApp. 231; Na- 
tional Pencil Co. v. Pinkerton’s Detec- 
tive Agency, 91 S.E. 432, 19 Ga.App. 
429; Powell v. Seaboard Air-Line Ry., 
90 S.E. 980, 19 Ga.App. 91; Vale Royal 
Mfg. Co. v. Bradley, 70 S.E. 36, 8 Ga. 
App. 483. 


Idaho.—Crystal Dome Oil & Gas 
Cos Vv. Savicy 6) Pi(20)) 55, bi dane 
409; Advance-Rumely Thresher Co. 
v. Jacobs, 4 P.(2d) 657, 51 Idaho 160. 


Ill.— Buttitta v. Lawrence, 178 N. 
BE. 390, 846 Tll. 164 [rev 260 Ill.App. 
94]; Warput v. Reading Coal Co., 250 
Tll.App. 450. 


Ind.—Tagegart v. Keebler, 154 N.E. 
485, 198 Ind. 633; Seymour Water Co. 
v. Lebline, 144 N.B. 30, 145 N.E. 764, 
195. Ind. 481; City of Jasonville v. 
Griggs, 144 N.E. 560, 82 Ind.App. 104; 
Western Brass Mfg. Co. v. Haynes 
Automobile Co., 112 N.E. 108, 61 Ind. 
App. 524%) P&B." Arnold’ Co}iv. Bus 
chanan, 111 N.E. 204, 60 Ind.App. 626. 


Iowa.—Collins v. Iowa Mfrs.’ Ins. 
Co., 169 N.W. 199, 184 lowa 747; Allis- 
Chalmers Co. ‘vs City of Atlantic, 144 
N.W. 346, 164 Iowa 8, 52 L.R.A.N.S. 
561, Ann.Cas.1916D 910; Grace v. 
Minneapolis &eSti LR. Co., 133 N.W. 
672, 153 Iowa 418; Gorton v. Moeller 
Bros., 1830 N.W. 910, 151 Iowa 729. 


Kan.—State Bank of Downs v. Ab- 
bott, 179 P. 326, 104 Kan. 344, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eral rule, instruct the jury. thereon, even in the 
There may be circumstances, 
however, when the court is under a duty to give a 


absence of a request.°? 


Ky.—National Life & Acc. Ins. Co. 
v. Bradley, 53 S.W.(2d) 701, 245 Ky. 
311; Pope-Cawood Lumber Co. & Sup- 
ply Co. v. Cleet, 33 S.W.(2d) 360, 236 
Ky. 366; Kissel-Skiles Co. v. Neff, 24S. 
W.(2d) 588, 232 Ky. 825; Chesapeake & 
O. Ry. Co. v. Kennard, 3 S.W.(2d) 649, 
223 Ky. 262; Chesapeake & O. Ry. 
Co. v. Stapleton’s Guardian, 3 S.W. 
(2d) 209, 223 Ky. 154 [rev 49 S.Ct. 442, 
279 U.S. 587, 73 L.Ed. 861]; Cline v. 
Cook, 287 S.W. 927, 216 Ky. 366; Cor- 
lew’s Adm’r v. Young, 287 S.W. 706, 
216 Ky. 287; Otte v. Guilford, 272 S. 
W. 41, 209 Ky. 33; Kappa v. Brewer, 
268 S.W. 831, 207 Ky. 61; Robenson 
v. Turner, 268 S.W. 341, 206 Ky. 742; 
Ray v. Ray, 245 S.W. 287, 196 Ky. 579; 
Berea Bank & Trust Co. v. Mokwa, 239 
S.W. 1044, 194 Ky. 556; Louisville & 
N. R. Co. v. Stephens, 220 S.W. 746, 
188 Ky. 1; Ray v. Shemwell, 217 S.W. 
851, 186 Ky., 442; Baltimore & Ohio 
Ry Co..v. each, 191 S.Ww. 310, 173°Ky. 
452 [rev on other grounds 39 S.Ct. 254, 
249 U.S. 217, 63 L.Ed. 570]. 

Mass.—Sawyer v. Worcester Con- 
sol. St. Ry., 120 N.E. 404, 231 Mass. 
215. 


Mich.—Olmstead v. Sober, 232 N.W. 
353, 251 Mich. 688; Hall v. American 
Inv. Co., 217 N.W. 18, 241 Mich. 349; 
Taylor v. Indiana & Michigan Elec- 
trie’ Co., 151 N.W.. 739, 184 Mich? 578; 
L.R.A.1915E 294. 

Minn.—Kopponen vy. Finch, 194 N. 
W. 718, 156 Minn. 349; Satterlee v. 
Lawler, 193 N.W. 118, 155 Minn. 181; 
Campbell vy. Canadian Northern Ry. 
Go., 144 N.W. 772, 124 Minn. 245. 

Miss.—Masonite Corporation Viz 
Lochridge, 140 So. 223 [sugg error 
overr 141 So. 758]; Yazoo & M. V. R. 
Co. v. Lucken, 102 So. 393, 137 Miss. 
572; Humphreys County v. Washing- 
ton County, 90 So. 710, 128 Miss. 132; 
Alabama & V. Ry. Co. v. McGee, 78 
So. 296, 117 Miss. 370; Yazoo & M. V. 
Ry. Co. v. Messina, 67 So. 963, 109 
Miss. 143 [rev on other grounds 36 
S.Ct. 368, 240 U.S. 395, 60 L.Ed. 709]. 


Mo.—Smith v. Ohio Millers’ Mut. 


Fire Ins. Co., 49 S.W.(2d) 42; Luikart 
v. Miller, 48 S.W.(2d) 867; Bello v. 
Stuever, 44 S.W.(2d) 619; Erickson 


v. Lundgren, 37 S.W.(2d) 629; Sisk 
v. Industrial Track Const. Co., 295 
S.W. 751; Shannon v. Kansas City 
Light & Power Co., 287 S.W. 1031, 315 
Mo. 1136; Brown v. Forrester & Nace 
Box Co., 243 S.W. 330; Sang v. City 
of St. Louis,.171.'S.W. (347, 262° Mo. 
454; Dingman v. St. Louis Public 
Service Co., (App.) 52 S:W.(2d) 584; 
Rodgers v. St. Louis-San Francisco 
Ry. Co., (App.)-¢ 31 S2W.(2d) ©5465 
Oliver v. City of Vandalia, (App.) 28 
S.W.(2d) 1044; Pavlo v. Forum Lunch 
Co., 19 S.W.(2da) 510, 225 Mo.App. 267; 
Benzel v. Anishanzlin, (App.) 297 S.W. 
180; Wagner v. Security Ben. Ass’n, 
(App.) 276 S.W. 81; Rothenheber v. 
Pulitzer Pub. Co., (App.) 262 S.W. 48 
[judgm quashed 270 S.W. 633, 307 Mo. 
480 (op conformed to (App.) 273 S.W. 
1119)]; Meyers v. Atlas Portland Ce- 
ment Co., (App.) 260 S.W. 778; Huber 
v. Ehlen, (App.) 253 S.W. 184; Detche- 
mendy v. Wells, (App.) 253 S.W. 150; 
Eddings v. Childress, (App.) 253 S. 
W. 130; Gadberry v. Bolton, (App.) 
242 S.W. 688; Parrish v. Hartman, 
(App.) 235 S.W. 463; Mitchell v. Vio- 
lette, (App.) 221 S.W. 777; Lafever 
v. Pryor, (App.) 218 S.W. 970; Ekstan 
v. Herrington, (App.) 204 S.W. 409; 
Wall v. Weiler, (App.) 200 S.W. 731; 
Alexander v. Star Chronicle Pub. Co., 
198 S.W. 467, 197 Mo.App. 601; Kin- 
solving v. Kinsolving, (App.) 194 S.W. 
530; Robinson v. City of Springfield, 
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(App.) 191 S.W. 1094; Delano v. Rob- 
erts, (App.) 182 S.W. 771; Peters- 
hagen v. Star Clothing Co., 176 S.W. 
466, 188 Mo.App. 581; Vannest v. Mis- 
souri; Ke & T. Ry. Co., 168, S:W4.782, 
181 Mo.App. 373; Nelson v. United 
Rys. Co. of St. Louis, 158 S.W. 446, 
176 Mo.App. 423 [cert quashed 165 S. 
W. 729, 257 Mo. 19]; Lee v. St. Louis 
& S. Bs RR: Co.,.129.S.W. 073,150 Mo. 
App. 175; Potter v. St. Louis & S. F. 
R. Co., 117 S.W. 5938, 136-Mo.App. 125. 


Neb.—Wilson vy. Morris & Co., 187 
N.W. 805, 108 Neb. 255; Lady v. 
Douglass, 181 'N.W. 1738, 105 Neb. 489. 


Nev.—Zelavin v. Tonopah Belmont 
Development Co., 149 P. 188, 39 Nev. 1. 


N.J.—Illis v. Oberle, 147 A. 461, 106 
N.J.Law 244; Gruen v. George A. Ohl 
&-'Co., 80 A. 547, 81 N.J.Law 626; 
Lanio v. Steneck, 156 A. 9, 9 N.J.Misc. 
866; Gutowski v. Goldberg, 153 A. 
375, 9 N.J.Mise. 317; Cerami v. Zim- 
merman, 148 A. 154, 8 N.J.Misc. 24. 

N.Y.—Devine v. Brooklyn Heights 
RevCon 11d NYAS! 2263; 131 App Div. 
142 [rev on other grounds 92 N.E. 
1088, 198 N.Y. 630]. 

N.C.—Medlin v. Town of Wake For- 
rest, 142 S.B. 30, 195 N.C. 861; Turner 
v. Austin, 119 S.BH. 359, 186 N.C. 266; 
Bowen vy. Schnibben, 114 S.E. 170, 184 
N.C. 248; Pennington v. Town of Tar- 
boro, 113 S.E. 566, 184 N.C. 71; Sears 
v. Atlantic Coast Line R. Co., 100 S. 
E. 433, 178 N.C. 285; Bloxam v. Stave 
& Timber Corp., 89 S.E. 1018, 172 N.C. 
Ste 


N.D.—Halliday v. Stambaugh, 204 
N.W. 889, 52 N.D. 925; Commercial 
Creamery Co. v. Nielsen, 197 N.W. 
590, 50 N.D. 612; Andrieux vy. Kaed- 
ing, 181 N.W. 59, 47 N.D. 17; Huber 
v. Zeiszler, 164 N.W. 181, 37 N.D. 556; 
Ruddick v. Buchanan, 163 N.W. 720, 
37. Nab 1325 . 


Ohio.—Varner v. Eppley, 182 N.E. 
496, 125 OhioSt. 526; Beeler v. Pont- 
ing, Lo6» N-BH: 2599; 116) OhioSt. '432; 
Burkhardt v. Hancock, 158 N.E. 497, 
25 OhioApp. 183; Cincinnati Traction 
Co. v. Piker, 11 OhioApp. 54. 


Okl.—Oklahoma Natural Gas Corp. 
v. Schwartz, 293 P. 1087, 146 Okl. 250; 
Armstrong v. Green, 241 P. 789, 113 
Okl. 254; St. Louis-San Francisco Ry. 
COM VO ISTE 39 PH LO 10s Ok 42 
[eert den 45 S.Ct. 636, 268 U.S. 700, 
69 L.Ed. 1164]; O’Quinn v. Nothaff, 
205 PP. 498, 85 Ol. 215. 


Or.—Askay vy. Maloney, 
8d) ON soos 


Pa.—Pittsburgh Block Coal Co. v. 
Oliver Coal Co., 103 A. 52, 259 Pa. 290; 
Lerch v. Hershey Transit Co., 99 A. 
800, 255 Pa. 190; Katzenberg v. Obern- 


166.2 R 29, 


dorf, 70 Pa.Super. 567; Hart) «v. 
Drumm, 55 Pa.Super. 457. 
S.C.—Chandler v. Moore, 145 S.E. 


699, 148 S.C. 152; White v. Charleston 
Sor Wee GC. Rye Coy elao1 Sums 4 57a goo S: 
C. 448; Friedman y. Fludes, 115 S.E. 
200,, 122 S.C. 1538; Pendergrass. v. 
Southern Ry. Co., 103 S.E. 150, 114 S. 
C.1 7834 Stokes v. Murray, 87 S.E: 71, 
102 S.C. 395; Cutter v. Mallard Lum- 
bers Co.) Ss" Seb 9595;18 99) SL Clr 2s 
Nicholson v. Villepigue. 81 S.E. 494, 
97 S.C. 130; Bolton v. Western Union 
Telegraph Co., 65 S.E. 937, 84 S.C. 67; 
Norton v. Columbia Electric St. Ry., 
Light & Power Co., 64 S.E. 962, 83 S. 
GAn2 6. 

8.D.—Kirk v. Thompson, 167 N.W. 
399, 40 S.D. 392;  Chrestenson vy. 
Harms, 161 N.W. 343, 38 S.D. 360 [aff 
164 N.W. 1027, 39 S.D. 430]. 


Tex.—Humble Oil & Refining Co. v. 
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particular instruction, even though no request there- 
for has been made.** 
[§ 681] (2) Applications of Rule—(a) In Gen- 


Ooley, (Civ.App.) 46 S.W.(2d) 1038; 
Sloan Lumber Co. v. Davis, (Civ. App.) 
19 S.W.(2d) 355; Christian v. Duna- 
vent, (Civ.App.) 232 S.W. 875; Jemi- 
son v. Estes, (Civ.App.) 231 S.W. 797; 
Moss v. Ingram, (Civ.App.) 224 S.W. 
258; Meacham v. O’Keefe, (Civ.App.) 
198 S.W. 1000; Southern Traction Co. 
vy. Mllis, (Civ.App.) 198 S:W. 983; 
Foster v. Dunn, (Civ.App.) 198 S.W. 
374; Strawn Coal Co. v. Trojan, (Civ. 
App.) 195 S.W. 256; Andrews v. York, 
(Civ.App.) 192 S.W. 338; Ft. Worth 
& D. C. Ry. Co. v. Scheer, (Civ.App.) 
169 S.W. 1069; Ross v. Jackson, (Civ. 
App.) 165 S.W. 513; Texas Power & 
Light Co. v. Bird, (Civ.App.) 165 S.W. 
18; Schramm v. P. J. Owens Lumber 
Co., (Civ.App.) 163 S.W. 1016; Guerra 
v. San Antonio Sewer Pipe Co., (Civ. 
App.) 163 S.W. 669; Smith v. Guerre, 
(Civ.App.) 159 S.W. 417; Bee Candy 
Mfg. Co. v. Maibaum, (Civ.App.) 158 
S.W. 575; Western Union Tel. Co. v. 
Forrest, (Civ.App.) 157 S.W. 204; Ft. 
Worth & D.C. Ry. Co. v. Keeran, (Civ. 
App.) 149 S.W. 355; Missouri, K. & T-. 


Ry: Cos of Texas  v.,. sturdle, ¢Civ. 
App.) 142 S.W. 992; Lefkowitz v. 
Sherwood, (Civ.App.) 136 S.W. 850; 


Jesse French Piano & Organ Co. v. 
Garza & Co., 116 S.W. 150, 53 Tex.Civ. 
App. 346. 

Va.—Davis v. Powell, 128 S.H. 242, 
125 S.E. 751, 142 Va. 711. 


Wash.—MeDonald v. Wm. D. Per- 
kins & Co., 234 P. 456, 133 Wash. 622, 
40 A.L.R. 859; Sladjoe v. National 
Casualty Co., 164 P. 203, 95 Wash. 522. 


W.Va.—Jaeger v. City Ry. Co., 78 
S.E. 59, 72 W.Va. 307. 


Wis.—Siegel v. Watson, 
867, 181 Wis. 619. 


{a] Thus (1) where no particular 
instructions are prayed, the court is 
responsible only for the general ef- 
feet of the charge considered as a 
whole. Lerch v.’Hershey Transit Co., 
99 A. 800, 255 Pa. 190. (2) Failure to 
inform the jury that special instruc- 
tions given before argument, taken 
with general charge, constituted the 
law of the case, iS not error, in the 
absence of request. Varner vy. Eppley, 
182 N.E. 496, 125 OhioSt. 526. 


[b] Statute law of case.—In the 
absence of specific request, the trial 
court need not charge all statutory 
law involved in the action at law. 
Varner v. Eppley, 182 N.E. 496, 125 
OhioSt. 526. 


67. Wolfe v. Ives, 76 A. 526, 83 
Conn. 174,19 Ann.Cas. 752. 


68. Georgia Land & Securities Co. 
v. Chapman, 103 S.H. 414, 25 Ga.App. 
185; Texas Employers’ Ins. Ass’n v. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 319; 
In re Hansen’s Will, 167 P. 256, 50 
Utah 207; Stoddard Bros. v. Howard, 
DSO ACS WCOseeL OF en Vice 


[a] Arguments and conduct of 
counsel.—Objection to counsel’s argu- 
ment regarding effects of jury’s find- 
ing on special issues made it the duty 
of the court, although not specifically 
requested, to instruct the jury not to 
consider the argument. Texas Em- 
ployers’ Ins. Ass’n y. Sloan, (Tex.Civ. 
App.) 36 S.W.(2d) 319. 


[b] Burden of proof.—(1) Under 
Comp. L. (1907) § 3147, in a will con-. 
test, where the court ruled at the be- 
ginning that the burden was on pro- 
ponent, but charged that as to the 
issue of insanity only burden was on 
protestant, its failing to charge as to 
the burden on the issue of undue in- 
fluence was erroneous, although pro- 
ponent’s counsel did not request in- 


195 N.W. 
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eral. 


struction. In re Hansen’s Will, 167 P. 
256, 50° Utah’ 207..° (2) The, court is 
required to instruct without request 
on the burden of proof as to defen- 
sive matter in an action on a note 
when such matter is an essential part 
of the case. Stoddard Bros. v. How- 
ard, 139°A: 776, 101° Vt) 1. (3) But see 
infra § 682 text and note 19. 


[ce] Impeachment of witness.—(1) 
After a charge on the impeachment of 
witnesses, a failure to instruct, even 
without an appropriate request, that 
if a witness answer willfully and 
knowingly falsely, his testimony 
should be disregarded, unless cor- 
roborated by circumstances or other 
unimpeached evidence, is erroneous. 
Georgia Land & Securities Co. v. Chap- 
man, 103 S.E. 414, 25 Ga.App. 185. 
(2) But see infra § 682 note 29 [b]. 


69. Mendel v. Converse & Co., 118 
S.E. 586, 30 Ga.App. 549. 

70. MecCulloh v. Reynolds Mort- 
gage Co., (Tex.Civ.App.) 196 S.W. 565. 

71. Hedge v. St. Louis & S. F. R. 
Co., 145 S.W. 115, 164 Mo.App. 291. 

72. C. Aultman & Co. v. York, 9 
SW elo 7k Nex: 261. : : 

73. Jesse French Piano & Organ 
Co. v. Garza & Co:, 116 S.W. 150, 53 
Tex.Civ.App. 346. 

74. Smith v. Guerre, 
App.) 159 S.W. 417. 

75. Foster v. Dunn, (Tex.Civ.App.) 
198 S.W. 374. 

76. Austin v. Moe, 
68 Wis. 458. 

77. Howland v. Bartlett, 
1068, 86 Ga. 669. 

78. Lee v. Conrad, 117 N.W. 1096, 


(Tex.Civ. 


32 N.W. 760, 
12 S.E. 


140 Iowa 16; Halliday v. Stambaugh, 


204 N.W. 889, 52 N.D. 925; Chandler 
v. Moore, 145 S.E. 699, 148 S.C. 152; 
Christian v. Dunavent, (Tex.Civ.App.) 
232 ws.W. 875; 

[a] Question of cotenant’s au- 
thority to bind his cotenant to a con- 
tract of sale. Lee v. Conrad, 117 N.W. 
1096, 140 Iowa 16. But See notes 
passim supra § 679. 

79. Portsmouth Cotton Oil Refin- 
ing Corp. v. Madrid Cotton Oil Co., 
77 So. 8, 200 Ala. 684; Ross v. Jack- 
son, (Tex.Civ.App.) 165 S.W. 5138. 

go. Askay v. Maloney, 166 P. 29, 
85 Or. 3338. 

Limiting purpose of mortality ta- 
bles see infra section 682 note 41 [m]. 

81. Illinois Cent. Ry. Co. v. Lash- 
ley, 270 S.W. 806, 208 Ky. 374; John- 
son v. Portland Ry., Light & Power 
Con bo Ps 35,79) Or. 403. 

82. Conn.—Bunnell v. Waterbury 
Hospital, 131 A. 501, 103 Conn. 520. 

Ga.—Western & A. R. R. v. Gray, 
157 S.E. 482, 172 Ga. 286 [appeal dism 
HIAS Oly Oo4 2280 WeS.e olde) (5, ded, 
1428}; Powell v. Seaboard Air Line 
Ry., 90 S.E. 980, 19 Ga.App. 91. 

Ill.—Warput v. Reading Coal Co., 
250 Ill.App. 450. 

Ky.—Baltimore & Ohio R. Co. v. 
Leach, 191 S.W. 310, 173 Ky. 452 [rev 
39 S.Ct. 254, 249 U.S. 217, 63 L.Ed. 
57 


Mich.—Taylor v. Indiana & Michi- 


Requests have been held necessary to compel 
the court to charge on mitigation of damages,°® du- 
ties of the parties,7° duties of employees,*! duty of 
a party rescinding a contract to return the proper- 
ty within a reasonable time,’? abatement of pur- 
chase price in rescission action,*® ratification of 
contracts,** modification of terms of contract,*® 
effect of an implied contract in an action on con- 
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quired, 


gan Blectric Co., 151 N.W. 739, 184 
Mich. 578, L.R.A.1915E 294. 

Mo.—Bello v. Stuever, 44 S.W.(2d) 
619; Zalotuchin v. Metropolitan St. 
Ry. Co., 106 S.W. 548, 127 Mo.App. 577; 
Hooper v. Metropolitan St. Ry. Co., 
102 S.W. 58, 125 Mo.App. 329. 


Va.—Davis v. Powell, 128-S.E. 242, 
142 5Va. 711,.125 S.B. 751, 140>Va. 
649. 


But see notes passim supra § 679. 


83. Chesapeake & O. Ry. Co. Vv. 
Kennard, 3 S.W.(2d) 649, 223 Ky. 
262; Ray v. Ray, 245 S.W. 287, 196 
Ky. 579; Vannest v. Missouri, K. & 
T. Ry. Co., 168 S.W. 782, 181 Mo.App. 
373; Herman y. Smith, (Tex.Civ.App.) 
141 S.W. 1087; Western Union Tele- 
graph Co. v. Buchanan, 129 S.W. 850, 
61 Tex.Civ.App. 212. 

[a] Contributory negligence.—(1) 
One desiring an instruction on con- 
tributory negligence must request the 
same. Grand Trunk Western Ry. Co. 
v. Hodsden, 101 N.B. 834, 54 Ind.App. 
175; Pope-Cawood Lumber & Supply 
Co. v. Cleet, 33 S.W.(2d) epee Ky. 

-W 


316; Otte v. Guilford, 272 a 4 
209 Ky. 33; Lafever v. Pryor, (Mo. 
App.) 218 S.W. 970; Carpenter v. 


Kansas City Southern Ry. Co., 175 S. 
W. 234, 189 Mo.App. 164; Wilson v. 
Morris & Co., 187 N.W. 805, 108 Neb. 
255; Lady v. Douglass, 181 N.W. 173, 
105 Neb. 489; Zelavin v. Tonopah Bel- 
mont Development Co., 149 P. 188, 39 


Nev. 1; Illis v. Oberle, 147 A. 461, 
106 N.J.Law 244; Gutowski v. Gold- 
berg, LoseAw Std) Oo INT Mise eolGs 


Burkhard v. Hancock, 158 N.E. 497, 
25 Ohio App. 183; Cincinnati Traction 
Co. v. Piker, 11 Ohio App. 54; Andrews 
v. Viraldo, (Tex.Civ.App.) 176 S.W. 
737. (2) =Party desiring instruction 
that contributory negligence does not 
apply to a willful act must request 
the same. Norton v. Columbia Elec- 
tric St. Ry., Light & Power Co., 64 
S.E. 962, 83 S.C. 26. (3) Where the 
evidence authorizes a charge on con- 
tributory negligence and apportion- 
ment of damages, it is the better prac- 
tice to give it, even in the absence 
of a request. Central of Georgia Ry. 
Co. v. Hill, 94 S.B. 50, 21 Ga.App. 231 
(failure so to charge is not reversible 
error). (4) Where question of diminu- 
tion of damages by reason of injured 
person’s negligence is not raised by 
pleadings, it is not reversible error, in 
the absence of request, to omit to 
charge thereon where the court 
charged fully as to effect of negli- 
gence of the injured person on his 
right to.recover. Lamon v. Perry, 125 
S.E. 907, 33 Ga.App. 248. But see 
notes passim supra § 679. 

84. Yazoo & M. V. R. Co. v. Luck- 
en, 102 So. 393, 187 Miss. 572; Lady 
v. Douglass, 181 N.W. 1738, 105 Neb. 


489. But see notes passim supra § 
679. 
85. Yuronis v. Wells, 17 S.W.(2a) 


518, 322 Mo. 1039. 


[a] Issue of negligence under hu- 
manitarian doctrine, although plead- 
ed, fell out of case, where plaintiff 
failed to request its submission. 
Yuronis v. Wells, 17 S.W.(2d) 518, 322 
Mo. 1039. 


86. Carbaugh v. White Bus Line, 


[§ 681 


tract,7® effect of receipts in full,77 agency,’® doc- 
trine of estoppel,7® mortality tables,°° care re- 
negligence,*? 
comparative negligence,’* humanitarian doctrine,*? 
last clear chance doctrine,8* res ipsa loquitur,*’ 
proximate cause,’* probable cause,*® libel and slan- 
der,?® admissions in pleading, construction of doe- 
uments,®2 limitations,®? effect of advice of counsel 


contributory negligence,** 


195 P. 1066, 51 Cal.App. 1; Lathrop 
v. Frank Bird Transfer Co., 142 N.E. 
868, 81 Ind.App. 549; Sisk v. Indus- 
trial Track Const. Co., (Mo.) 295 S.W. 
Rips 


87. Giddings v. Honan, 159 A. 271, 
114 Conn. 473, 79 A.L.R. 1215; Milam 
v. Mandeville Mills, 151 S.E. 672, 41 
Ga.App. 62; Beeler v. Ponting, 156 N. 
EB. 599, 116 Ohio St. 432; Isley v. Vir- 
ginia Bridge, etc, Co. 53 S.E. 841, 
141 N.C. 220; Lyles v. Brannon Car- 
bonating Co., 52 S.E. 233, 140 N.C. 25. 


88. Ariz.m—Southwest Cotton Co. v. 
Clements, 213 P. 1005, 215 P. 156, 25 
AYIZ.) #2 456 95, 


N.J.—Cerami v. Zimmerman, 148 A. 
154, 8 N.J.Misc. 24. 


S.C.—Berry v. City of Greenville, 
65 S.E. 1030, 84 S.C. 122, 19 Ann.Cas. 
978; Bolton v. Western Union Tele- 
graph. Co.,4 655 Sukh, .93%,,184  SCow675 
Rice v. Lockhart Mills, 55 S.E. 160, 75 
S.C. 150. And see Snipes v. Atlantic 
Coast Line R. Co., 56 S.E. 959, 76 S.C. 
207. 


Tex.—International, ete., R. Co. v. 
Smith, 1 S.W. 565; Guerra v. San An- 
tonio Sewer Pipe Co., (Civ.App.) 163 
S.W. 669; Western Union Tel. Co. v. 
Giffin, 65 S.W. 661, 27 Tex.Civ.App. 
306; Mexican Nat. R. Co. v. Musette, 
24 S.W. 520, 7 Tex.Civ.App. 169 [aff 
See 1075, 86 Tex. 708, 24 L.R.A. 


Wis.—Miles v. Stanke, 89 N.W. 833, 
114 Wis. 94. But see notes passim 
supra § 679. 


s9. Hall v. American Inv. Co., 217 
N.W. 18, 241 Mich. 349. 


90. Ray v. Shemwell, 217 S.W. 351, 
186 Ky. 442; Dooley v. Press Pub. Co., 
156 N.Y.S. 381, 170 App.Div. 492 [aff 
121 N.E. 865, 224 N.Y. 640]. But see 
notes passim supra § 679. 


O91. Georgia ete. Ro Con Va alos 
seter, 51 S.E. 15, 122 Ga. 679; Cooley 
v. Abbey, 36 S.E. 786, 111 Ga. 439; 
Scott v. Kelly-Springfield Tire Co., 125 
S.E. 778, 33 Ga.App. 297. 


92. Ga.—Seaboard Air-Line R. Co. 
v. Phillips, 43 S.E. 494, 117 Ga. 98. 

Ind.—Western Brass Mfg. Co. v. 
Haynes Automobile Co., 112 N.E. 108, 


61 Ind.App. 524; Springfield State 
Nat. Bank ¥. Bennett, 36 N.E. 551, 


8 Ind.App. 679. 


Neb.—McCormick Harvesting Mach. 
Co. v. Carpenter, 95 N.W. 617, 1 Neb. 
(Unoff.) 273. 


Ohio.—Cincinnati, 
Tliff, 13 Ohio St. 235. 


S.C.—Nicholson y. Villepigue, 81 S. 
E. 494, 97 S.C. 130. 


Tex.—Letcher y. Morrison, 14 S.W. 
1010, 79 Tex. 240. 


Va.—Harvey v. Skipwith, 16 Gratt. 
(57 Va.) 393. an 


93. Stokes v. Murray, 87 S.E. 71 
102 S.C. 395. 4 ” 


{a] Statute of limitations.—In an 
action to recover real estate, where 
defendants pleaded the limitation 
statute, failure to charge as to the 
effect of such statute is not error, no 
request therefor being made. Lea vy. 
Hopkins, 7 Pa. 492; Stokes v. Murray, 
87 S.E. 71, 102 S.C. 895; Hocker vy. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 681-682] 


in malicious prosecution cases,°4 intent,®® 
constitutes a passenger,®*® rights and duties of li- 
censees,®’ interest,®® and fraud.®® Likewise, requests 
must be made by parties desiring the court to give 
cautionary instructions in general,! or cautioning 
the jury to disregard improper argument or conduct 
So must instructions desired as to the 
form of verdict to be rendered,® that the jury may 
find different verdicts as to different defendants,‘ 
or that the jury might find a verdict of no ‘cause 
Instructions giving equal 
prominence to the contention of the parties,® or 
stating a proposition of law favorable to the com- 
plaining party,’ or charging in explanation of an 
agreement in suit,® or specifying the issue to which 


of counsel.” 


of action,® be asked for. 


Day, 16 S.W. 322, 80 Tex. 529; Rack- 
ley v. Fowlkes, (Civ.App.) 36 S.W. 75 
[rev on other grounds 36 S.W. 77, 89 
Tex. 613]; Robinson v. McIver, (Tex. 
Civ.App.) 23 S.W. 915. 


94 Lindsey v. Festa, 200 F. 124, 
118 C.C.A. 298; Hurt v. Barnes, 79 S. 
E. 775, 140 Ga. 743; Kissel Skiles Co. 
v. Neff, 24 S.W.(2d) 588, 232 Ky. 825. 

95. Ekstan v. Herrington, (Mo. 
App.) 204 S.W. 409. 


[a] Intent in assault case.—Ek- 
OIA Herrington, (Mo.App.) 204 S. 


96. Hoffman y. Cedar Rapids & M. 
C. Ry. Co., 139 N.W. 165, 157 Iowa 655, 
Ann.Cas.1915C 905. 

97. Kirkland vy. Augusta-Aiken Ry. 
& Electric Corporation, 81 S.E. 306, 
Css, Him ny ls 


Idaho Gold Coin Min. & Mill. 
1eBe 


98. 
Co. v. Colorado Iron Works Co., 
P. 553, 49 Colo. 66. 


[a] Time from which interest 
runs.—Defendant could not object 
‘that an instruction did not state the 
time from which interest was to be 
allowed, in the absence of a request 
therefor. Idaho Gold Coin Min. & 
Mill. Co. v. Colorado Iron Works Co., 
01924553749" Colo,;.66. 


99. Yorkshire Ins. Co. v. Kirtley, 
47 S.W.(2d) 922, 248 Ky. 162; New 
York L. Ins. Co. v. Brown, 66 S.W. 
613, 23 Ky.L. 2070; Graser vy. Stell- 
wagen, 25 N.Y. 315. But see notes 
passim supra § 679. 

[a] Want of consideration as evi- 
dence of fraud. Howard v. Turner, 34 
S.B. 229, 125 N.C.:107. 


1. French v. Waterbury, 44 A. 740, 
72 Conn. 435; Oehler v. Serbian, 243 
Ill.App. 479; Peo. v. Moreno, 28 Porto 
Rico 96 (emphasizing part of evi- 
dence). 


2. St.) Louis, 1: M."& Si Ry. Co: 
v. Drumright, 166 S.W. 938, 112 Ark. 
452; O’Driscoll v. Lynn, etc., R. Co., 
62 N.E. 3, 180 Mass. 187; Maravas v. 
American Equitable Assur. Corpora- 
tion of New York, 136 A. 364, 82 N.H. 
533; Elerath Steel & Iron Co. v. Corn- 
foot, 253 P. 529, 121 Or. 232. 


[a] Right to instruct without re- 
quest.—While the burden of procur- 
ing an instruction charging the jury 
to disregard an objectionable state- 
ment of counsel in his argument to 
the jury is on the offending parties, 
it is within the province of the court 
to give such instruction without re- 


quest. Tuttle v. Dodge, 116 A. 627, 
80 N.H. 304. 
[b] Improper inference drawn by 


counsel in argument must be met by 
request for proper charge. Maravas 
vy. American Equitable Assur. Corpo- 
ration of New York, 136 A. 364, 82 N. 
H... 533. 


3. Triggs v. McIntyre, 115 Ill.App. 


TRIAL 


what 


257 [aff 74 N.31. 400, 215 Ill. 369]; Mc- 
Crary v. Misaouti; ete “Ri 'Co.)' 74:8! 
W. 2, 99 Mo.App. 518. 

4 Economy Light, ete., Co. v. Hil- 
ler, 71 N.H. 1096, 211 Ill. 568 [aff 113 
lll.App. 103]; Ream v. Harnish, 45 
Pa. 376; St. Louis Southwestern R. 
Co. v. Lovelady, 81 S.W. 1040, 36 Tex. 
Civ.App. 282; Shilling v. Shilling, 
(Tex.Civ.App.) 35 S.W. 420. 

5. Marsh v. Rogers, 197 N.W. 540, 
226 Mich. 290. 


6. Little v. Southern R. Co!, 47 S. 
E. 953, 120 Ga. 347, 102 Am.S.R. 104, 
66 L.R.A. 509; El Paso Electric R. Co. 
a Harry, 83 S.W. 735, 37 Tex.Civ.App. 

7. Hall-Moody Inst. v. Copass, 69 
S.W. 327, 108 Tenn. 582; Schaefer v. 
Osterbrink, 30 N.W. 922, 67. Wis. 495, 
58 Am.R. 875. 


8. Horne v. McRae, 30 S.E. 701, 53 
S.C. 51, 


9. Flowers 
242, 74 Ark, 212. 


10. Forlaw v. Augusta Naval 
Stores Co., 52 S.E. 898, 124 Ga. 261. 


11. Knoxville Woolen Mills. v. 
Wallace, 90 S.W. 563, 28 Ky.L. 885. 


12. Morgan y. Swan, 7 S.H. 170, 81 
Ga. 207. 


13. Jones vy. Graham, 5 S.E. 632, 
80 Ga. 591. But see notes passim 
supra § 679. 


14. Rapley v. Klugh, 18 S.E. 680, 
40 S.C. 134. 


15. Brotherton v. Weathersby, 
Sw’. 505, 73 Tex. 471. 


16. See supra § 680 text and note 
05. 

17. Conn.—Gett v. Isaacson, 120 A. 
156, 98 Conn. 539. ; 

D.C.—Washington Ry. Co. v. Dow- 
ney, 40 App.D.C. 147 [appeal dism 
35 S.Ct. 406, 236. U.S. 190, 59 L.Ed. 
533]. 

Ga.—Roper v. Roberts, 84 S.E. 553, 
143 Ga. 128; Morrison v. Cureton, 77 
S.B. 160, 139 Ga. 299; Godwin v. 
Atlantic Coast Line R. Co., 48 S.E. 139, 
120 Ga. 747; Milam v. Mandeville 
Mills, 151 S.E. 672, 41 Ga.App. 62; 
Van Dyke v. Van Dyke, 119 S.H. 436, 
31 Ga.App. 67; Capital City Oil Co. v. 
Central of Georgia Ry. Co., 86 S.E. 
57, 16 Ga.App. 750; Mills v. Sanders, 
85 S.E. 207, 16 Ga.App. 298; Toole 
v. Davis, 78 S.E. 865, 13 Ga.App. 122; 
Bishop v. Georgia Nat. Bank, 78 S.E. 
947, 18 Ga.App. 38; Wall v. Bashinski 
Bros., 70 S.E. 25, 8 Ga.App. 592. 


Iowa.—Wagner v. Kloster, 175 N.W. 
840, 188 Iowa 174; Ricker v. Davis, 
139 N.W. 1110, 160 Iowa 37; Rockwell 
v. Ketchum, 128 N.W. 940, 149 Iowa 
507. 


Ky.—Chesapeake & O. Ry. Co. 
Conley, 124 S.W. 861, 136 Ky. 601. 


v. Flowers, 85 S.W. 


11 
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an instruction is applicable,® or drawing a distinction 
between legal and actual residence,'® or limiting 
the amount of defendant’s recovery on a counter- 
claim to the amount claimed by him," or charging 
that mere possession of the wife’s property by the 
husband will not subject it to his debts,1? or in- 
structing as to permissive possession, or adverse pos- 
session!® or that possession must be open, actual, 
notorious, and unequivoeal, or instructing that pos- 
session is notice,!* or as to constructive notice,?® 
must be requested. 


[§ 682] (b) Evidence and Matters of Fact. Ap- 
plying the foregoing general rule,!® parties desiring 
instructions as to matters pertaining to the evi- 
dence generally,!7 the rules of circumstantial evi- 


Mass.—Holbrook v. Seagrave, 116 


N.E. 889, 228 Mass. 26. 


Mo.—Richardson v. Metropolitan 
St. Ry. Co., 147 S.W. 1126, 166 Mo. 
App. 162. 


Pa.—Weitz v. Banfield, 75 A. 357, 
226 Pa. 241; Wilson v. McCluskey, 
46 Pa.Super. 594. 


[a] Evidence subsequently becom- 
ing not pertinent.—The reception of 
evidence admissible when received, 
but rendered no longer pertinent by 
a subsequent ruling of the court, is 
not available error where no charge 
was requested concerning it. Wash- 
ington Ry. Co. v. Downey, 40 App.D.C. 
147 [appeal dism 35 S.Ct. 406, 236 U- 
S. 190, 59 L.Ed. 533]. 


[b] Reference to evidence.—(1) 
In the absence of appropriate re- 
quest, it is not error to omit specific 
reference to particular points or 
phases of evidence confirmatory of 
the contention of either party, or to 
fail to direct the attention of the jury 
to a fact deemed material, although 
only collaterally involved. Milam vy. 
Mandeville Mills, 151 S.E. 672, 41 Ga., 
App. 62; Van Dyke v. Van Dyke, 119 
S.E. 436, 31 Ga.App. 67. (2) In the 
absence of a request, the court is not 
required to direct the attention of the 
jury to specific facts specially ad- 
vantageous'to one or the other of the 
parties. Capital City Oil Co. v. Cen- 
tral of Georgia Ry. Co., 86 S.E. 57, 
16 Ga.App. 750; Louisville, H. & St. 
L. Ry. Co. v. Roberts, 139 S.W. 1073, 
144 Ky. 820. (3) Inthe absence of a 
request, a charge need not specifically 
refer to admissions of one party given 
in evidence by the other. Roper v- 
Roberts, 84 S:.B. 553, 143 Ga. 128: 
(4) In the absence of a request, the 
court is not required to direct the 
jury’s attention to specific phases of 
the evidence. Wagner v. Kloster, 175 
N.W. 840, 188 Iowa 174. (5) Where 
the judge set forth in his charge the 
claim of both parties, and instructed 
the jury to make up the verdict from 
the evidence as they remembered it, 
the judgment will not be reversed, be- 
cause the judge did not particularly 
refer to certain admissions made by 
one of the parties, especially where 
not requested to comment thereon. 
Weitz v. Banfield, 75 A. 357, 226 Pa. 
241. (6) Failure in the instructions 
to refer to an item of evidence is not 
erroneous in the absence of.a re- 
quested instruction referring to it. 
Rockwell v. Ketchum, 128 N.W. 940,. 
149 Iowa 507 (court cannot be expect- 
ed to refer to every item of evidence). 
(7) In the absence of an appropriate 
request therefor, the trial judge need 
not direct the jury’s special attention 
to specific portions of the testimony. 
Toole v. Davis, 78 S.E. 865, 13 Ga. 
App. 122. (8) An omission to state 
evidence favorable to a party is not 
assignable as error unless pointed out 


. 
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dence,!® the burden of proof?® or the shifting there- 
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of,?° evidence required to sustain burden,*+ pre- 


at the time. Asheville Nat. Bank v. 
Sumner, 26 S.E. 129, 119 N.C. 591. 


[c] Matters to be considered by 
jury.—(1) The omission to charge 
that in arriving at a verdict the jury 
could consider certain enumerated 
facts and circumstances furnishes no 
ground for reversal, in the absence 
of an appropriate request therefor. 
Morrison v. Cureton, 77 S.E. 160, 139 
Ga. 299. (2) Where no instruction 
on certain evidence was asked by de- 
fendant, he cannot allege error in fail- 
ing to require the jury to consider 
that evidence. Richardson v. Metro- 
politan St. Ry. Co., 147 S.W. 1126, 166 
Mo.App 162. 

{d] Negative presentment of 
facts.—Where the court fully stated 
the facts essential to justify a verdict 
for plaintiff, and instructed that, un- 
less the jury so found, verdict should 
go for defendant, if defendant wished 
a negative presentment of the same 
facts he should have asked it. Chesa- 
peake & O. Ry. Co. v. Conley, 124 S.W. 
861, 186 Ky. 601; Mitchell v. Boyce, 
(Tex.Civ.App.) 120 S.W. 1016. 

[e] Summarizing evidence. — An 
instruction is sufficient, although it 
did not summarize the evidence, and 
only stated the issue on which the 
jurors were to pass, where there was 
no timely written request. Miils v. 
Sanders, 85.S.E. 207, 16 Ga.App. 298; 
Boon v. Murphy, 12 S.B. 1032, 108 N.C. 
LST 


18. Schumpert v. Carter, (Ga.) 166 
S.E. 436; Cowart v. Strickland, 100 S. 
Wee a ao) Grae OO le wan liniy.. ule Ox 
Home Ins. Co. of New York v. Hugu- 
ley, 157 S.E. 391, 42 Ga.App. 598; Bar- 
nett v. Farmers’ Mut. F. Ins. Co., 73 
N.W. 372, 115 Mich. 247. 


19. Cal.—Wyatt v. Pacific Electric 
Ryne ow 03.1: 1892; Us6-Cals 1702 


Conn.—Distin v. Bradley, 76 A. 991, 
83 Conn. 466; Miles v. Strong, 36 A. 
55, 68 Conn. 273. 


D.C.—Capital Traction Co. v. Cop- 
land, 47 App.D.C. 152. 


Ga.—Rudulph vy. Brown, 130 S.E. 
559, 161 Ga. 319; Askew v. Amos, 
95 S.E. 5, 147 Ga. 613; Atlantic Coast 
Line R. Co. v. Willis, 157 S.E. 254, 
42 Ga.App. 768; Yarbrough v. Stuckey, 
147 S.E. 160, 3§ Ga.App. 265 [foll 
Yarbrough v. Stuckey, 147 S.E. 168, 
39 Ga.App. 271]; Savannah Motorcar 
Co. v. Butler, 140 S.E. 383, 37 Ga.App. 
321; Woodall v. Bankers’ Trust & 
Audit Co., 129 S.E. 115, 384 Ga.App. 
253; Kline Car Corporation v. Wat- 
kins Motor Co., 106 S.E. 211, 26 Ga. 
App. 338; Central of Géorgia Ry. Co. 
v. Deas, 96 S.E. 267, 22 Ga.App. 425; 
Lazenby v. Citizens’ Bank, (App.) 92 
S.B. 391; E. Matthews & Son v. Rich- 
ards, 91 S.E. 914, 19 Ga.App. 489; 
Brooks v. Griffin, 73 S.H. 752, 10 Ga. 
App. 497; Southern Ry. Co. v. Wright, 
64 S.E. 703, 6 Ga.App. 172. 

{ll.—Drury vy. Connell, 52 N.E. 368, 
177 «Til. 438. 

Ind.—Nicholich v. Shasovich, 
N.E. 803, 72 Ind.App. 294. 

Iowa.—Reizenstein vy. Clark, 73 N. 
W. 588, 104 Iowa 287; Duncombe y. 
Powers, 39 N.W. 261, 75 Iowa 185. 

Ky.—Anderson v. Baird, 40 S.W. 
923, 19 Ky.L. 444. 

Mass.—Sawyer v. Worcester Consol, 
St. Ry., 120 N.E. 404, 231 Mass. 215. 

Mich.—Beath v. Chapoton, 83 N.W. 
281, 124 Mich. 508; Donovan v. Brom- 
ley, 71 N.W. 5238, 113 Mich. 53. 

Minn.—In re Paulson’s Hstate, 150 
N.W. 914, 128 Minn. 277. 
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Mo.—Hrickson v. Lundgren, 37 S.W. 
(2d) 629; Denny v. Brown, 193 S.W. 
552; Eminence Realty & Brokerage 
Co. v. Randolph, (App.) 180 S.W. 25; 
Darlington Bank v. Powers, 76 S.W. 
732, 102 Mo.App. 415; Hunter v. Mc- 
Elhaney, 48 Mo.App. 234. 

$.D.—Frye v. Ferguson, 
161,°6°S.D!3'92: 

Tenn.—Shelby County v. Fisher, 194 
S.W.. 576, 13% Tenn: 507. 


Tex.—Gulf, ete., R. Co. v. McCarty, 
18 S.W. 716, 82 Tex. 608; Wichita 
Land, etc., Co. v. State, 16 S.W. 649, 
80 Tex. 684; Kuehn v. Kuehn, (Civ. 
App.) 259 S.W. 290; Citizens’ Garage 
Co. v. Wilson, (Civ.App.) 252 S.W. 
186; Humble Oil & Refining Co. v. 
Strauss, (Civ.App.) 243 S.W. 528; 
Holden v. Evans, (Civ.App.) 231 S.W. 
146; San Antonio & A. P. Ry. Co. v. 
Moerbe, (Civ.App.) 189 S.W. 128; Hall 
v. Ray, (Civ.App.) 179 S.W. 1135; 
Franklin v. International & G. N. Ry. 
Co., (Civ.App.) 174 S.W. 333; McKee 
Vv. Garner, “(Civ.App.) 168 (S:w. 1031: 
Kansas2 City, i. & . Oc Ry. (Co; ob 
Texas v. Worsham, (Civ.App.) 149 S. 
W. 755; Texas Baptist University v. 
Patton, (Civ.App.) 145 S.W. 1063; 
Louisiana & T. Lumber Co. v. Dupuy, 
ISS SW Oise oe. Dex OiveAppaeet or 
Yecker v. San Antonio Traction Co. 
16 S.W. 780, 33) TexiCiy.App, 239. 

Wis.—Coppins v. Jefferson, 105 N. 
W. 1078, 126 Wis. 578. 

But see supra § 680 note 68 [b]. 

[a] Degree of burden. eg: 
special instruction on the greater bur- 
den of proof is required where a son 
claims that his deceased father was 


61 N.W. 


his partner, a proper request therefor |’ 


should be made. 
(Mo.) 193 S.W. 552. 


{b] Defensive matters.—(1) Where 
the court does not instruct that the 
burden of proving defensive matter is 
on defendant, the omission is not af- 
firmative error, in the absence of re- 
guest for such instruction by plain- 
tiff. Citizens’ Garage Co. v. Wilson, 
(Tex.Civ.App.) 252 S.W. 186. (2) In 
an action for partnership accounting, 
wherein defendant denied the exist- 
ence of the partnership and set up 
special partnerships in respect of 
which he asked an accounting, failure 
to instruct that the burden was on de- 
fendant to establish matters in re- 
spect of which he asked affirmative 
relief was not error, in the absence 
of a request. Hall v. Ray, (Tex.Civ. 
App:) 179 S.W. 14135. (3) - But see 
supra § 680 note 68 [b] (2). 


[ec] Negligence actions.—Atlantic 
Coast Line R. Co. v. Willis, 157 S.RB. 
254, 42 Ga.App. 768; San Antonio & A. 
P. Ry. Co. v. Moerbe, (Tex.Civ. App.) 
189 S.W. 128. 


20. Albany Warehouse Co. v. Hill- 
man, 94 S.E. 569, 147 Ga. 490; Wind- 
ham v. Taylor, 156 S.E. 744, 42 Ga. 
App. 521; Brazell v. Hearn, 127 S.B. 
479, 33 Ga.App. 490; Biddy v. People’s 
Bank, 116 S.H. 222, 29 Ga.App. 580; 
Standard Paint & Lead Works v. 
Powell, 109 S.E. 513, 27 Ga.App. 691; 
New South Rubber Co. v. Muse, 109 
S.E. 296, 27 Ga.App. 549; Central of 
Georgia Ry. Co. v. Deas, 96 S.B. 267, 
22 Ga.App. 425; Byrd v. Byrd, 96 S.B. 
10, 22 Ga.App. 354. 


fa] MIllustration.—Although, in an 
action, in which sureties pleaded dis- 
charge by novation, proof that the 
payee accepted new notes and sur- 
rendered the, note sued on may have 
shifted the burden, the court, in the 
absence of request, was not bound to 


Denny v. Brown, 


[§ 682 


sumptions,22 questions relating to when a prima 


ry 


charge as to such shifts of the bur- 
den. Biddy v. People’s Bank, 116 S.E. 
222, 29 Ga.App. 580. 


[b] Where plea did not admit 
prima facie case on which plaintiff, 
without more, could recover the 
amount sued for, it was not incumbent 
on the court, without request, to 
charge on the shifting of the burden 
under the development of the evi- 
dence. Standard Paint & Lead Works 
Re Powell, 109 S.E. 513, 27 Ga.App. 

ike 


21. Atlantic Coast Line R. Co. v. 
Willis, 157 S.E. 254, 42 Ga.App. 768; 
Kleet v. Southern Illinois Coal & Coke 
Co., 197) Iil-App. 243: 


22. Ga.—Moss v. Moss, 151 S.E. 
506, 169 Ga. 734; Smith v. McClure, 
107 S.E. 330,151 Ga. 484; McLeod v. 
Daniels, 99 S.E.. 863, 149 Ga. 218; 


Davis.v. Jones, 129 S.E. 892, 34 Ga. 
App. 7; Garrett v. Wall, 116 S.E. 331, 
29 Ga.App. 642; Charleston & W. C. 
R: Co.°v. Brown; 79 S.E:. 932, 13 Ga. 
App. 744; Brooks v. Griffin, 73 S.E. 
752, 10 Ga.App. 497. f 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co.iv. -Lynn,.98 N:E. 67, 98 °NE. aT, 
177 Ind. 311. : 


Iowa.—Pfarr v. Standard Oil Co., 
157 N.W. 132, 176 Iowa 577. 


Mass.—Sawyer v. Worcester Consol. 
St. Ry., 120 N.E. 404, 231 Mass. 215. 


Mich.—Olmstead v. Sober, 232 N.W. 
353, 251 Mich. 251. 


Minn.—Boyer v. Josephson, 240 N. 
iW:.763:8; 


Tex.—Bee Candy Mfg. Co. v. Mai- 
baum, (Civ.App.) 158 S.W. 575. 


[a] Tilustrations.—(1) In an ac- 
tion by a married woman to cancel 
deeds as a cloud on her title, where 
one of the defenses was that her hus- 
band instructed the vendor to make 
such deed, Civ. Code (1910) § 4528, 
declaring that possession by the hus- 
band with the wife is presumptively 
his possession, but may be rebutted, 
was applicable, but the failure to 
charge such rule of evidence was not 
error, where there was no request. 
McLeod v. Daniels, 99 S.E. 863, 149 
Ga. 218. (2) An instruction as to the 
presumed knowledge of obvious de- 
fects in a ladder igs unnecessary, in 
the absence of a specific request there- 
for. Bee Candy Mfg. Co. v. Maibaum, | 
(Tex.Civ- ADD: 00 LOS: oneal D (osm) 
Failure to give instructions on the 
presumption that decedent, struck by 
automobile, exercised due care is not 
error, in the absence of request there- 
for. Boyer v. Josephson, 240 N.W. 
538, 185 Minn. 221. (4) In a claim 
case, failure to charge as to presump- 
tions arising from former ownership 
by defendant in fieri facias is not 
error, in the absence of appropriate 
request. Brooks v. Griffin, 73 S.E. 752, 
10 Ga.App. 497. (5) If desired, a 
railroad sued for injuries at a cross- 
ing should have requested an instruc- 
tion on the presumption that one sees 
and hears what he should have seen 
and heard. Cleveland, C., C. & St. L. 
Ry. Co. vy, Wynn, 9b" NB 577 9 SiaNe, 
Cf lied beKo le ois Gil. 


[b] Presumption of due care.—(1) 
Failure to instruct that deceased 
pedestrian, struck by truck, was pre- 
sumed to be in the exercise of due 
eare is not error, where instruction 
was not requested. Olmsted v: Sober, 
232 IN.W.- 353, 251;-Mich? 688." "(2)" ‘In 
an action against a street railroad 
for death on tracks, if plaintiff felt 
that the court, in addition to instruc- 
tion as to the effect of St. (1914) « 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 682] 


facie case is made,?* preponderance of the evi- 
denee,** province or function of the jury,?° duty 


of jury to reconcile conflicting 


facts to be found to decide issue either way,?* in- 
ferences to be drawn from failure of party to pro- 
duce a witness or testimony in his power to pro- 
duee,?> credibility of witnesses,?® weight or effect 
of the evidence®® or particular parts thereof,®! the 
effect of an admission by either, party,*? the effect 
of testimony on points not ealled to the attention of 


553, 


statute deceased was 
have exercised due care, 


presumed to 
it was her 


duty so to request or call the court’s 
attention to the omission. nye emse Vv. 
Worcester Consol. St. Ry., 120 N.E. 


404, 231 Mass. 215. 

[c] Presumption of continued in- 
sanity.—Smith v. McClure, 107 S.E. 
330, 151 Ga. 484. 

[ad] Reasonable time for perform- 
ance of contract.—Garrett v. Wall, 
116 S.E. 331, 29 Ga.App. 642. 


[e] Request as to statutory pre- 
sumption not necessary.—In a suit 
against a carrier for damages for in- 
jury occasioned by operation of cars, 
the legal and statutory presumption 
arising under Civ. Code (1910) § 2780, 
that it was occasioned by the car- 
rier’s negligence, must be given in a 
charge to jury, without any request 
therefor. Central of Georgia Ry. Co. 
wv. Deas, 96°S.B. 267,22 Ga.App 425. 


23. First Nat. Bank v. Rochamora, 
136 VS IF.259, 098 NiCy Ay 


[a] What  constitutes.—Plaintiff, 
desiring instruction that certain evi- 
dence made prima facie case, should 
pray for specific instructions. First 
Nat. Bank v. Rochamora, 136 S.E. 
2, L9329N. GC. le 


24. Hardy v. Schirmer, 124 P. 993, 
163 Cal. 272; Askew v.,Amos, 95 S.E. 
5, 147 Ga. 613; Georgia’ F. & A. Ry. 
Co. v. Sumner, 65 SE. '381, 133 Ga. 
; Georgia, etce., R. Co. v. Lasseter, 
Slo ela2 Ga, 670° Campbell v- 
Dysard. Const. Co... 149) S21) 713; 40 
Ga.App. 328; Southern Ry. Co. v. 
Wessinger, 124 S.E. 100, 32 Ga.App. 
Soi ‘Brooks ye ..Grithin, 73. .S. 752: 
10 Ga. App. 497; Smith v. South Caro- 
lina, ete., R. Co., 40 S.E. 665, 62 S.C. 
322; McHatton v. McDonnell’s Estate, 
165 N.W. 468, 166 Wis. 323. 


25. kansas, CityneMy S&-O; Ry. .Co. 
of Texas v. Worsham, (Tex.Civ.App.) 
149 S.W. 755; Valiotis v. Utah-Apex 
Mining Co., 184 P. 802, 55 Utah 151. 
[a] Question for jury.—If it was 
the contention of an employer, being 
sued for injuries to an employee from 
a broken rung in a ladder, that the 
question of whether the broken rung 
rendered the ladder unsafe was for 
the jury. such idea should have been 


embodied in a proper request. Valio- 
tis v. Utah-Apex Mining Co., 184 P. 
802, 55 Utah 151. 


[b] Jury as exclusive judge.—(1) 
A party desiring an instruction that 
the jury are the exclusive judges of 
the evidence (Jemison vy. Estes, (Tex. 
Civ.App.) 231 S.W. 797; Kansas City, 
M. & O. Ry. Co. of Texas v. Worsham, 
(Tex /Civ-App:) 1249 S.W. 755), (2) ‘of 
the credibility of witnesses (Jemison 
v. Estes, supra), (3) and the weight 
to be given to their testimony (Jemi- 
son v. Estes, supra), must make a 
request therefor. 

26. Campbell v. Dysard Const. Co., 
149 S.B. 713, 40 Ga.App. 328. 

27. Petershagen v. Star Clothing 
Co., 176 S.W. 466, 188 Mo.App. 581; 
Commerce Trust Co. v. White, 158 S. 
W. 457, 172 Mo.App. 5387. 
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should have stated that under the 
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the court,*®® the 


evidence,?" the 


charge thereon. 


Nicol v. Crittendon, 55 Ga. 497; 
Jones v. Boston & N. St. Ry., 98 N.E. 
506, 211 Mass. 552; Paverman v. Jo- 
line, 120 N.Y.S. 64; Cox v. Norfolk, 
ete., R. Co., 35 S.E. '237, 126 N.C. 103. 


29. Cal.—lLa Sance v. Casey, 295 P 
520, 211 Cal. 388; Mauchle v. Pana- 
ma-Pacific International [Exposition 
Cou, 17/4 PP 400, 3% CaleAppar 715: 


D.C.—Economon yv. Barry-Pate Mo- 
tor Co., 55 App.D.C. 143, 3 F.(2d) 84. 


Ga.—E. B. Martin & Sons v. Bank 
of Leesburg, 73 S.E. 387, 137 Ga. 285; 
Godwin vy. Atlantic Coast Line R. Co., 
48S... 189, 120. Ga._747; Childs v. 
Ponder, 43 S.E. 986, 117 Ga. 553; Lou- 
isville, ete, R. Co. v. Thompson, 39 
Sib: 483, AASIGear 983; Freeman v. 
Coleman, 14 S.E. 551, 88 Ga. 421; Cole 
v. Byrd, 9 S.B. 613, 83 Ga. 207; Byrd 
v. Grace, 158 S.E. 467, 43 Ga.App. 
255; Campbell v. Dysara Const. (Co. 
149 S.E. 713, 40 Ga.App. 328; Turner 
v. Coggins, 121 S.E. 583, 31 Ga.App. 
580: Gilstrap v. Leith, 102 S.E. 169, 
24 Ga.App. 720; Western & A. R. Co. 
v. Holt, 95 S.E. 758, 22 Ga.App. 187. 


Ill.— Johnson v. People, 29 N.B. 895, 
140 Ill. 350. 


Ind.T.—Parker v. 
Pind. 592. 


28. 


U. S., 43 S.W. 858, 


Iowa.—Shields vy. Holtorf, 201 N.W. 
63, 199 Iowa 37; Halley v. Tichenor, 
94 N.W. 472, 120 Iowa 164. 


[a] Personal credibility.—Byrd v. 
Grace, 158 S.E. 467, 43 Ga.App. 255. 

[b] Impeachment of witness.—F. 
B. Martin & Sons v. Bank of Lees- 


burg, 73 S.E. 387, 137 Ga. 285; Louis- 
Villé, Nete;, "Re Coy {vi Lhompson, 39 
S:E. 483, 113 Ga. 9833 Cole wi Byrd, 


Western & A. 
758, 22 Ga.App. 


9 S.E. 613, 83 Ga. 207; 
RCo, v.. Holt, .95 S.H: 


187; Halley v. Tichenor, 94 N.W. 472, 
120 Iowa 164. See Millen, etec., R. Co. 
ve Allen, 61" SUH.” 5415130: Ga. 7656 


(holding, however, that failure to 
charge as to all various modes of im- 
peachment will not require a new 
trial, where no written request was 


made to charge as to the method of | 


impeachment omitted). 

{c] Interest of witness.—Econo- 
mon v. Barry-Pate Motor’ Co., 55 App. 
D.C. 143, ‘3: Fi(2d) 84: Turner v. Cog- 


gins; 121 S.E. (583; 31 Ga.App, 580): 
Gilstrap v. Leith, 102 S.E.°169,' 24 


Ga.App. 720; Shields v. Holtorf, 201 


N.W. 638, 199 Iowa 37. 

[d] Presumption that witness 
speaks the truth. La Sance v. Casey, 
21957 Bs 9:20, 21 VCalt 3832 


witness.—Godwin  v. 
48 S.B. 


Je] Exvert 
Atlantic Coast Line R. Co., 
139, 120 Ga. 747. 


[f] Matters to be considered.— 
An instruction that the jury may take 
into consideration the manner and 
apnearance of a witness while testi- 
fying need not be given unless re- 
quested. Johnson y. People, 29 N.E 
Sao, 140) Ts 350: 


30. Order of United Commercial 
Travelers of America v. Nicholson, 9 
EB. (2d) 7. 

31. Frey v. Harry L. Winter, Inc., 
143 S.E. 902, 166 Ga. 453; Bryan v. 
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sufficiency of the evidence where 


this practice is permissible,** or referring to admis- 
sions of one party to the suit put in evidence by 
his adversary®® or want of proof,®® must request 
the same before it becomes the duty of the court to 
Likewise, instructions to guide the 
jury in determining the weight,** credibility,** and 
preponderance of the evidence,*® or in weighing par- 
ticular features thereof,*® must be requested before 
the court becomes obligated so to charge; and a par- 


Jones, 67 S.E. 399, 134 Ga. 48; Wall 
v. Wall, 82 S.H. 791, 15 Ga.App. 156; 
Toole v. Davis, 78 S.E. 865, 13 Ga.App. 
122; Wall v. Bashinski Bros., 70 S.E. 
25, 8 Ga.App. 592; Wagner vy. Kloster, 
175 N.W. 840, 188 Iowa 174; Rock- 
well v. Ketchum, 128 N.W. 940, 149 
Iowa 507; Wachtel-Pickert Co. v. 
Leonard, 105 N.E. 354, 217 Mass. 417; 
Harwell v. Columbia Mills, 98 S.E. 
se 2 ee SWOT IRE < 


32.. Georgia, etc., R. Co: v. Las- 
setery 5b Suk. 415) i226 Ga S69 
Wrightsville, ete. R. Co. v. Latti- 
more, 45 S.E. 453, 118 Ga. 581; Max- 
well v. Wellington, 120 N.W. 505, 138 
Wis. 607. 


[a] Illustration.—Where an ad- 
ministrator sued for gold claimed by 
defendant as a gift from decedent, 
and the court charged fully as to the 
law of gifts, failure to charge, with- 
out request, as to the effect of ad- 
missions, coupled with explanatory or 
self-serving declarations, was not re- 


versible error. Bryan v. Jones, 67 
S.E. 399, 134 Ga. 48. 

383. Purrington v. Pierce, 38 Me. 
447. : 

34. J. I. Case Threshing Mach. 
Co, v.. Hoffman, 90 N.W. 5, 86 Minn. 
30; Nokken v. Avery Mfg. Co., 92 
N.W. 487, 11 N.D. 399. 

35. ene v. Kermode, 11 S,E. 
560, 85 Ga. 116; Howland v. Day, 56 
Viti csis: 


36. Lebas v. Patriotic Assur. Co., 
137 A. 241, 106 Conn. 119; Detchemen- 
Co afar og Wells, (Mo.App. ) 253 S.Wi2150: 
Ziegener v. Daeche, L103 A. 82, 91) N.J. 
Law 634; Kincart v. Shambrook, 128 
P1003) SCAN Or nets 


[a] Tllustrations.—(1) In an ac- 
tion by a firm of attorneys for serv- 
ices rendered, where it appeared that 
they performed some services and 
made some disbursements, the proper 
way to raise the question of want of 
proof as to services rendered wholly 
by plaintiffs was by request to\charge. 
Ziegener v. Daeche, 103 A. 82, 91 N.J. 
Law 634. (2) The duty of the court 
to construe pleadings, deeds, and 
contracts, and to state their legal ef- 
fect, does not extend to the construc- 
tion of documents introduced in evi- 
dence merely as admissions against 
interest, in the absence of any re- 
quest for such construction. Kincart 
Vv. Shambrook, 128 P) 1003,,.64 Or. 27: 
(3) Failure to instruct, in the absence 
of request that there -vras no’ evidence 
of oath to proof of loss, is not error 
in insurance case. Lebas vy. Patri- 
oe Assur. Co., 137 A. 241,106 Conn: 

q 

87. Gilstrap v. Leith, 102 S.B. 169,, 
24 Ga.Anp. 720: Groeschell v. Wash- 
ington Chocolate Co., 224 P. 19, 128 
Wash. 589. 


88. Groeschell Vis 
Chocolate Co., supra. 


39. Groeschell v. 
Chocolate Co., Supra. 


Washington 


Washington 


40. In re Strelow’s Estate, 231 N. 
W. 837, 2383 N.W. 889, 120 Neb. 235; 
Luther v. Farmers’ Union Co-op. 


Ass’n, 230 N.W. 662, 119 Neb. 676; 
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ty desiring to have an instruction limiting the seope | or purpose of evidence in the ease,4? or excluding 


Odell & Van 
116 Neb. 18; 
NW, 279,115 


Berggren v. Hannan, 
Brunt, 215 N.W. 556, 
Osborne v. State, 211 
Neb. 65. 


41. U.S.—yYoung v. Corrigan, 210 
F. 442, 127 C.C.A. 174; Young v. Cor- 
rigan, 208 F. 431. 


Ala.—Southern Building & oan 
Ass’n v. Dinsmore, 144 So. 21; 'Ala- 
bama Machinery & Supply Co. v. Cof- 
fey, 104 So. 509, 213 Ala. 206; Johns 
Undertaking Co. v. Hess-Strickland 
Transfer & Storage Co., 104 So. 250, 
213 Ala. 78; Hancock v. Hullett, 82 
So. 522, 203 Ala. 272; United States 
Cast Iron Pipe & Foundry Co. -v. 
Driver, 50 So. 118, 162 Ala. 580; Big 
Sandy Iron & Steel Co. v. Williams, 
63 So. 1011, 184 Ala. 184; Sloss-Shef- 
field Steel & Iron Co. v. Mitchell, 61 
So. 938, 181 Ala. 671; Sloss-Sheffield 
Steel & Iron Co. v. Mitchell, 61 So. 
934, 181 Ala. 576; Long Distance Tel- 
ephone & Telegraph Co. v. Schmidt, 
ATP SOn pols tot vA. 5765 SCrUuces. Vv. 
Bibb, 33 Ala. 481; Postal Tel.-Cable 
Co. v. Minderhout, 71 So. 89, 14 Ala. 
App. 392 [cert den 71 So. 91, 195 Ala. 
420]; Birmingham Ry., Light & Pow- 
ee v. Long, 59 So. 382, 5 Ala.App. 

10. 


Ark.—Dierks Lumber & Coal Co. v. 
Tollett, 10 S.wW.(2d) 5, 178 Ark. 199; 
Hardy v. New. Rocky Grocery Co., 
251 S.W. 865, 159 Ark. 109; Lisko v. 
‘Uhren, 196 S.W. 816, 130 Ark. 111; 
Bodeaw Lumber Co. vy. Ford, 102 S. 
W. 896, 82 Ark. 555. 


Cal.—Liebrandt v. Sorg, 65 P. 1098, 
133 Cal. 571; Gajanich v. Gregory, 3 
PVCid)e 359,06 CaliApnn. 1622" Tnure 
Lenci’s Estate, 288 BP. 841, 106 “Cal. 
App. 171; Western Industries Co. v. 
Mason Malt Whisky Distilling Co., 205 
P. 466, 56 Cal.App. 355. 


Colo.—McAllister v. McAllister, 209 
P. 788, 72 Colo. 28; Melcher v. Beeler, 
ae P. 181, 48 Colo. 233, 139’ Am.S.R. 


D.C.—Washington Times Co. vy. 
Ee 26 App.D.C. 258, 6 Ann.Cas. 
4 


Ga.—Moore v. McAfee, 106 S.E. 274, 
151 Ga. 270; Gordon v. Gilmer, 80 
S.E. 1007, 141 Ga. 347; Stallins v. 
Southern Ry. Co., 78 S.B. 421, 140 Ga. 
55; Central of "Georgia Ry. Co. cs 
Brown, 74 S.E. 839, 138 Ga. 107; 

G. Garbutt Lumbe? Co. v. Camp, 73 
S.E. 841, 137 Ga. 592: McCommons vy. 
Williams, 62 S.E. 230, 181 Ga. 313. 


Idaho.—-Boomer v. Isley, 290 P. 
405, 49 Idaho 666. 

Tll.— Bird v. Bird; 75 N.E. 760, 218 
Til. 158. 

Ind.—Citizens’ Tel. Co. v. Prickett, 
125 N.E. 193, 189 Ind. 141; Clark v. 
Clark, 118 N.E. 123, 187 Ind. 25;. Cod- 
dington v. Canaday, 61 N.E. 567, 157 
Ind. 243; Chesapeake & O. Ry. Co. v. 
Perry, 125 N.E. 414, 71 Ind.App. 506; 
Irvine v. Baxter Stove Con 23 N.E. 
185, 70 Ind.App. 105; International 
Harvester Con tog America v. Hau- 
eisen, 118 N.E.*320, 66 Ind.App. 355; 
Cleveland, Cs, C. & St. i, RytCo.ry: 
Clark, 97 N.E. 822, 51 Ind.App. 392: 
Pittsburgh, ete., R. Co. v. Parish, 62 
N.E. 514, 28 Ind.App. 189, 91 Am.S.R. 
120. 

Iowa.—Stout v. Chicago, R. I. & P. 
Ry. Co., 200 N.W. 596, 198 Iowa 1017; 
McKenney v. Davis, 178 N.W. 330, 
189 Iowa 358; Hall v. City of Shen- 
andoah, 149 N.W. 831, 167 Iowa 735; 
Greenlee v. Haly, 124 N.W. 166, 145 
Iowa 394; Kirsher v. Kirsher, 94 N. 
W. 846, 120 Iowa 387; Puth v. Zim- 
bleman, 68 N.W. 895, 99 Iowa 641. 
Compare Clement v. Drybread, 78 N. 
W. 235, 108 Iowa 701. 


Kan.—Cooper v. Harvey, 94 P. 218, 
77 Kan. 854; Sweet v. Montpelier 
Sav. Bank, etc.,, Co., 84 P.- 542, 738 
Kan. 47; Shore v. Dunham, (App.) 
178 S.W. 900. 

Ky.—Sally v. Brown, 295 S.W. 890, 
220 Ky. 576 [cit Cyc]; Stearns Coal 
& Lumber Co. y. Williams, 186 S.W. 
931, 171 Ky. 46; Stearns Coal & Lum- 
ber Co. v. Calhoun, 179 S.W. 590, 166. 
Ky. 607; Chicago Veneer Co. v. Jones, 
3:5) (SW is 480; yl43n Keyon 2ie Contra 
Georgia Home Ins. Co. v. Kelley, 113 
S.W. 882. 


Me.—Reid v. Eastern S. S. Co., 90 
A. 609, 112 Me. 34. 
Md.—Pegg v. Warford, 7 Md. 582. 
Mass.—Drew v. Drew, 144 N.E. 753, 
250 Mass. 41; Orr Felt & Blanket Co. 
vy. Sherwin Wool Co., 143 N.E. 541. 


248 Mass. 553; Wagman v. Ziskind, 
125 N.E. 633, 234 Mass. 509; Leavitt 


v. Maynes, 117 N.E. 3438, 228 Mass. 
350; Wachtel-Pickert Co. v. Leonard, 
105 N.E. 354, 217 Mass. 417; Pomeroy 
Vv. Boston; ete, R./Co.,-51 NIB. 523,172 
Mass. 92; Crandell v. White, 41 N.E. 
204, 164 Mass. 54... 


Mich.—Gibbard v. 
398, 225 Mich. 311; 


Cursan, 196 N.W. 
Metcalf v. Peer- 


less Laundry & Dye Co., 184 N.W. 
482, 215 Mich. 601. 

Minn.—Klein v. Pasch, 190 N.W. 
338, 153 Minn. 291. 

Mo.—Quinn v. Van Raalte, 205-S.W. 


59, 276 Mo. 71; Hollinghausen v. Ade, 
DIS AWis One en Ost ao Oitith cui Gam eV 
Charles, 219 S.W. 572; Weber v. Stro- 
bel, 194 S.W. 272; Sotebier v. St. Lou- 
is Transit Co., 102 S.W. 651, 203 Mo. 
702; Boggess v. Boggess, 29 S.W 
1018, 127 Mo. 305; E. O. Stanard Mill- 
ing Co. v. White Line Cent. Transit 
Co., 26 SiwWe2704, 122° Mo.22583" Gar- 
esche v. St. Vincent’s College, 76 Mo. 
332; Lanham v. Vesper-Buick Auto- 
mobile Co., (App.) 21 S.W.(2d) 890; 
Esty v. Walker, 3 S.W.(2d) 744, 222 
Mo.App. 619; St. Louis Brewing Ass’n 
v. Schafer, 242 S.W. 692, 210 Mo.App. 


213; Peters v. Kansas City Rys. Co., 
224 S.W. 25, 204 Mo.App. 197; Hick- 
man vy. Nelson, (App.) 211 S.W. 131; 


Atkinson vy. American School of Os- 
teopathy, 202 S.W. 452, 199 Mo.App. 
251; Robinson y. City of Springfield, 
(App.) 191 S.W. 1094; Shimmin v. C. 
& S. Mining Co., (App.) 187 S.W. 76; 


Hitt wv. Bitty sie Saw. 369;,, 150, Mo; 
App. 631; Kirby v. St. Louis & S. F. 
R. Co., 1380 S.W. 69, 146 Mo.App. 304; 


Rossier v. Metropolitan St. R. Co., 101 
S.W. 1111, 125 Mo.App. 159. 


Neb.—Luther v. Farmers’ Union 
Co-op. Ass’n, 230 N.W. 662, 119 Neb. 
676; Berggren v. Hannan, O’Dell & 
Van Brunt, 215 N.W. 556, 116 Neb. 
18; Fullerton v. Fullerton, 136 N.W. 
847, 91 Neb. 649; Chicago, R. I. & P. 
R. Co. v. Holmes, 94 N.W. 1007, 68 
Neb. 826. 


N.H.—Morris v. Boston & M. R. R., 
160 A. 52, 85 N.H. 265; Caplan v. Cap- 
lan, 142 A. 121, 88 Nsw 318; Tuttle 
v. Dodge, 116 A. 627, 80 N.H. 304; 
Janvrin v. Powers, 104 A. 252, 79 N. 
H. 44; Turner v. Cocheco Mfg. Co., 77 
A. 999, 75 N.H. 521; Lord v. Manches- 
ter St. R. Co., 67 A. 639, 74 N.H. 295; 
Dow v. Merrill, 18 A. 317, 65 N.H. 107; 
Lee v. Lamprey, 43 N.H. 13. 


N.J.—Richardson v. Heinochowitz, 
L278 Ary Loo, LOUS INR luciwet 4s5 con Ne 
Misc. 319; Lombardi v. Yulinsky, 119 
A. 8738, 98 N.J.Law 33 Vapor Vacu- 
um Heating Co. v. Kaltenbach & Ste- 
phens, 111 A. 171, 94 N.J.Law 450; 
epee v. Levy, 94 ‘A. 569, 87 N.J.Law 


N.Y.—Woolsey v. Ellenville, 50 N. 
BH. 270, 155 N.Y. 573; Devine v. Brook- 


lyn Heights R. Co., 115 N.Y.S. 263, 131 
App.Div. 142 [rev 92 N.H. 10838, 198 
N.Y. 630]; Harding v. Barney, 20 N. 
Y.Super. 3538. 


N.C.—Butler v. Armour Fertilizer 
Works, 142 S.E. 483, 195 N.C. 409; In 
re Southerland’s Will, 124 S.E. 632, 
188 N.C. 325; Leonard v. Davis, 122 
S.E. 16, 187 N.C. 471; Nowell v. Bas- 
night, 116 S.B. 87, 185 N.C. 142; Rob- 
erson v. Stokes, 106 S.E. 151, 181 N. 
C, 59; Muse v. Ford Motor Co., 95 S. 
EK. 900, 175 N.C. 466; Tise v. Town of 
Thomasville, 65.) SE eL007 LoloaNey 
281" Stewart v. Raleigh, etc., Air Line 
any Co., 53 S.E. 877, 141 N.C. 253. And 
see Liles v. Fosburg Lumber Co., 54 
S.E. 795, 142 N.C. 39. Contra Burton 
ee niBeteR, ete... Ra.Co,, 84 VNC 


N.D.—Hamman vy. Advance-Rumely 
Thresher Co., 2388 N.W. 700, 61 N.D. 
505. 


Ohio.—Nappi v. Wilson, 155 N.E. 
151, 22 Ohio App. 520; Morton v. Mur- 
ry, 20 Ohio Cir.Ct.N.S. 481. 


Okl.—Brownell v. Mosreneaas 165°P: 
408, 65 Okl. 218; Atchison, T. & S. 
Becky. “CO. Veo Baker 1:30 mel iO enaoil 
Okl1.. 48. 


Or.—State v. Finnigan, 160 P. 370, 
81 Or: 538. 


Pa.—Murray v. Frick, 121 A. 47, 
277 Pa._190, 29 A.L.R. 74; Wolfe v. 
Hepler, 30 Pa.Dist. 671. 


S.C.—Smith v. Western Union Tel. 
Co., 58 S.E. 6, 77 S.C. 378, 12 Ann. 
Cas. 604. 


S.D—L. A. McKean Auto Co. vy. 
O’Marro, 223 N.W. 354, 54 S.D. 435 
[rev 220 N.W. 144, 58 S.D. 55]. 

Tex.—Massie v. Hutchison, 222 S. 
W. 962, 110 Tex. 558 [rev (Civ.App.) 
159 S.W. 315, and op conformed to 
(Civ.App.) 226 S.W. 695]; St. Louis, 
etc., R. Co. v. George; 19 S.W. 1036, 
85 Tex. 150; Mayer v. Walker, 17 S. 
W. 505, 82 Tex: 222; Walker v. Brown, 
1 S.W. 797, 66 Tex. 556; Shumard v. 
Johnson, 17 S.W: 398, 66. Tex. 70; 
Youngblood v. Youngblood, (Civ.App. ) 
46 -S.W.(2d) 390; Union Indemnity 
Co. v. Drake, (Civ. App.) 42 S.W.(2d) 
839; Schlesinger v. Kennerly, (Civ. 
App.) 41 S.W.(24) 1002; Hpting v. 
Nees, (Civ.App;) "25 ~Ssw-@ad).. 717; 
Hamilton v. Houston BE. & W. T. Ry. 
Co., (Civ.App.) 22 S.W.(2d) 331; Da- 
vis v. Morrison, (Civ.App.) 14 S.W. 
(2a). 296; Park v.. jSullivan,® (Civ. 
App.) 12 S.W.(2d) 265; Lamar & 
Smith v. Stroud, (Civ.App.) 5 S.W. 
(2d) 824; Reese v. Carey Bros., (Civ. 
App.) 286 S.W. 307; City of Magnolia 
Park v. Crooker, (Civ.App.) 252 S.W. 
341; Brite v. Atascosa County (Civ. 
App.) 247 S.W. 878; Bourland v. Huff- 
hines, (Civ.App.) 244 S.W. 847; H. QO. 
Wooten Grocer Co. v. A. I, Root Co. 
of Texas, (CivV.App.) 239 S.W. 633; 
Pyron vy. Brownfield, (Civ.App.) 238 
S.W.. 725; Johnson v. Frost, (Civ. 
App.) 229 S.W. 558; Steger v. Greer, 
(Civ.App.) 228 S.W. 304; Dendinger 
v. Martin, (Civ. App.) 221 S.w. 10965; 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Civ.App.) 218 S.W. 112; ‘King- 
Collie Co. v. Wichita Falls Warehouse 
Co., (Civ.App.) 205 S.W. 748; Kamp- 
mann v. Cross, (Civ.App.) 194 S.w. 
437; Southwestern Portland Cement 
Co. v. Presbitero, (Civ.App.) 190 S. 
W. 776; Alexander v. Conley, (Civ. 
App.) 187 S.W. 254; Vaughn v. Mor- 
ris, (Civ.App.) 180 S.W. 954; Carver 
v. Power State Bank, (Civ. App.) 164 
S.W. 892; Payne v. Snyder, (Civ. 
App.) 160 S.W. 1153; Wichita Falls 
Compress Co. v. W. Te: Moody & Co., 
(Civ.App.) 154 S.W. 1032; Posener vy. 
Harvey, GOL PP.) 125 S.w. 356; 
Missouri, K. & T. Ry. Co. of Texas v. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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evidence from the consideration of the jury,t? must | make a request 


Stark Grain Co., (Civ.App.) 120 S.W. 
1146 [mod 131 S.W. 410, 103 Tex. 542]; 
Hastland v..Maney, 81 S.W. 574, 36 
Tex.Civ.App. 147; Triolo v. Foster, 
(Civ.App.) 57 S.W. 698; Halsell v. De- 
eatur Cotton Seed Oil Co., (Civ.App.) 
36 S.W. 848; New York Mut, L. Ins. 
Co. v.; Baker, 31 S.W.:.1072, 10, Tex. 
Civ. App. 515; Roos v. Lewyn, 23 S.W. 
450, 24 S.W. 538, 5 Tex.Civ.App. 593. 

Utah.—Jensen vy. Davis and Weber 


Counties Canal Co., 1387 P. 635, 44 
Utah 10; McKinney v. Carson, 99 P. 
660, 35 Utah 180. 

Va.—Shenandoah Valley Loan & 
Trust Co. y. Murry, 91 S.E. 740, 120 
Va. 563: 

Wash.—Blystone v. Walla Walla 


Valley Ry. Co., 165 P. 1049, 97 Wash. 
46; Burger v. Taxicab Motor Co., 120 
P. 519, 66 Wash. 676; Sproul v. Se- 
attle, 49 P. 489, 17 Wash. 256. 

W.Va.—Goodwin v. Tony Pocahon- 
tas Coal Co., 106 S.E. 76, 88 W.Va. 
49, 


Wis.—Lind v. Uniform Stave & 
Package Co., 120 N.W. 839, 140 Wis. 
183; Illinois Steel Co. v. Paczocha, 
119 N.W. 550, 139 Wis. -23; Hacker v. 
Heiney, 87 N.W. 249, 111 Wis. 313; 
Viellesse v. Green Bay, 85 N.W. 665, 
110 Wis. 160. 


Contra Barlow Bros. Co. v. Parsons, 
49 A. 205, 73 Conn. 696. 


[a] Especially does the rule ap- 
ply where the court on its admission 
has, in the hearing of the jury, stat- 
ed the purpose for which it was ad- 
mitted. Purcell v. Tibbles, 69 N.W. 
1120, 101 Iowa 24; D’Arrigo v. Texas 
Produce Co., 44 S.W. 531, 18 Tex.Civ. 
App. 41; Hacker v. Heiney, 87 N.W. 
249, 111 Wis. 313. 


{b] If request is refused, error 
may be assigned. Ropes v. Minshew, 
41 So. 538, 51 Fla. 299; Chicago City 
R. Co, v. Schuler, 111 Tl App,-470, 
Franklin v. Hoadley, 111 N.Y.S. 300, 
126 App.Div. 687; Sprague v. Bond, 
PSe Ssh 704, #13, NiC. 5615) Missouri, 
etc., R. Co. v. Cherry, 97 S.W. 712, 44 
Tex.Civ.App. 232; Spiars v. Dallas 
Cotton Mills, (Tex.Civ.App.) 32 S.W. 
Tiel. 

{[c] If request is that evidence 
may be disregarded for all purposes 
and it is competent for some, the re- 
quest may be ignored. Dallas v. Mc- 
Cullough, (Tex.Civ.App.) 95 S.W. 
1121; Lazzell v. Mapel, 1 W.Va. 43. 


[ad] Waiver of right to make re- 
quest.—The fact that, when evidence 
of a statement by defendant’s super- 
intendent, admissible for a particular 
purpose only, was received, defend- 
ant did not insist that the jury be 
then informed as to the limited pur- 
pose for which it could properly be 
considered, did not result in a waiver 
of defendant’s right to have the jury 
subsequently charged to that effect. 
Walsh v. Carter-Crume Co., 110 N.Y. 
S. 523, 126 App.Div. 229. 

{e] Limitation of rule.—The rule 
that, where evidence is properly in, 
because proper evidence in reference 
to one party, the party it is not ad- 
missible to affect should ask the court 
to limit its application and effect by a 
charge does not apply, where the 
question is whether the testimony 
supports the verdict. Birkman vy. 


Fahrenthold, 114 S.W. 428, 52 Tex. 
Civ.App. 335. 
{f] Corroborating purposes.— 


Leonard v. Davis, 122 S.E. 16, 187 N. 
Cc. 471; Muse y. Ford Motor Co., 95 
S.E. 900, 175 N.C. 466. " 

[zg] Restriction to particular is- 
sue.—State v. Finnigan, 160 P. 370, 81 
Or. 538; Alexander v. Conley, (Tex. 
Civ.App.) 187 S.W. 254. 

{h] Bias of party.—Where evi- 


dence was admissible for the sole 
purpose of showing bias of plaintiff 
against defendant, it would have been 
the duty of the trial court to limit the 
scope of the evidence to bias if plain- 
tiff had requested it to do so at the 
time. Lisko v. Uhren, 196 S.W. 816, 
130 Ark. 111, 

[i] Evidence wholly incompetent. 
—Party is not required to seek in- 
struction limiting use of wholly in- 
competent, evidence. Piechuck _ v. 
Magusiak, 135 A. 534, 82 N.H. 429. 

[ji] Limiting evidence to particu- 
lar party.—Postal Telegraph-Cable 
Co. v. Minderhout, 71 So. 89, 14 Ala. 
App. 392 [cert den 71 So. 91, 195 Ala. 


420]; Moore v. McAfee, 106 S.E. 274, 
151 Ga. 270; Klein v. Pasch, 190 N.W. 
338, 153 Minn. 291; Lanham v. Ves- 


per-Buick Automobile Co., (Mo.App.) 
21 S.W.(2d) 890; Atkinson v. Ameri- 
can School of Osteopathy, 202 S.W. 
452, 199 Mo.App. 251; Nowell v. Bas- 
DISH CHHl1 Gis S Heys sik Soe NIC. -1429 
Schlesinger v. Kennerly, (Tex.Civ. 
App.) 41 S.W.(2d) 1002; City of Mag- 
nolia Park v. Crooker, (Tex.Civ.App.) 
252 S.W. 341; Brite v. Atascosa Coun- 
ty, (Tex.Civ.App.) 247 S.W. 878; Steg- 
er_v. Greer, (Tex.Civ.App.) 228 S.W. 
304; Dendinger v. Martin, (Tex.Civ. 
App.) 221 S.W. 1095; Earhart v. Ag- 
new, (Tex.Civ.App.) 190 S.W. 1140 [rev 
on other grounds (Commn.App.) 222 
S.W. 188]; Vaughn v. Morris, (Tex. 
Civ.App.) 180 S.W. 954; Payne v. Sny- 
der, (Tex.Civ.App.) 160 S.W. 1153; 
Wichita Falls Compress Co. v. W. L. 
Moody & Co., (Tex.Civ.App.) 154 S.W. 
103232) Missourtie Ken's DirRyr- Cover 
Texas v. Stark Grain Co., (Civ.App.) 
120 S.W. 1146 [mod 131 S.W. 410, 103 
Tex. 542]. 


[k] Use of evidence conditioned on 
other facts.—(1) If testimony should 
be considered only if the jury finds 
certain facts to be true, the party de- 
Siring its consideration only in such 
event should request a proper charge. 
Reid v. Eastern S. S. Co., 90 A. 609, 
112 Me. 34; Fullerton v. Fullerton, 
136 N.W. 847, 91 Neb. 649. (2) The 
burden was on defendants to request 
the trial court to charge that code- 
fendants’ declarations were admissi- 
ble against them only if alleged con- 
spiracy existed. Davis v. Morrison, 
(Tex.Civ.App.) 14 S.W.(2d) 296; 
Reese v. Carey Bros., (Tex.Civ.App.) 
286 S.W. 307; Pyron v. Brownfield, 
(Tex.Civ.App.) 238) S.W... 725: 


[1] Declarations of agent.—The 
court. was not bound to instruct the 
jury, without request, to consider al- 
leged agent’s declarations only on 
finding existence of agency by other 
evidence. Park v. Sullivan, (Tex.Civ. 
App.) 12 S.W.(2d) 265. 

[m] Mortality tables in personal 
injury case.—(1) While the court ina 
personal injury case will instruct the 
jury that the mortality tables are 
based on the expectancy of life of 
persons in good health, ete., and that 
it is to be considered by them in con- 
nection with plaintiff's state of 


health, a defendant who fails to re-- 


quest this instruction cannot com- 
plain that it is not given. Chicago 
Veneer Co. v. Jones, 135 S.W. 430, 143 
Ky. 21. (2) While an instruction, in 
a servant’s action for injury, limiting 
the competency of life tables to show- 
ing expectancy of life, should be giv- 
en on request, a failure so to in- 
struct was not error, where no re- 
quest was made. Stearns Coal & 
Lumber Co. v. Calhoun, 179 S.W. 590, 
166 Ky. 607. (3) It is not the rule 
to give, in the absence of a request, 
an instruction defining the effect to 
be given to life tables introduced in 
evidence on the question of damages 
for personal injuries. Stearns Coal & 
Lumber Co. v. Williams, 186 S.W. 931, 
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therefor before the court becomes 


171 Ky. 46. (4) In a personal injury 
action, where mortality tables, under 
Rev. St. (1879) § 5968, and annuity, 
tables, under Rev. St. (1909) § 8499, 
were admitted in evidence, the court’s 
failure to instruct the jury as to ap- 
plication of tables is not error, in the 
absence of request for such instruc- 
tion. Peters v. Kansas City Rys. Co., 
224 S.W. 25, 204. Mo.App. 197. 


[In] Expert testimony.—(1) Party 
desiring instruction limiting and de- 
fining the office of expert testimony 
cannot complain of failure so to in- 
struct. Weber v. Strobel, (Mo.) 194 
S.W. 272. (2) A party cannot com- 
plain of hypothetical questions as- 
suming facts not proved where he 
neglected to ask for a charge that 
the jury should not consider an an- 
swer to any hypothetical question, un- 
less the facts stated in it were prov- 
ed. Turner v. Cocheco Mfg. Co., 77 
AST S99 ET ONG EL. @ oad 


[o] Waiver of right to request.— 
Right to request admonition limiting 
purpose of evidence is waived by fail- 
ure to request instruction on purpose 
of evidence. Sally v. Brown, 295 S.W. 
890, 220 Ky. 576. 


[p] Exception as substitute.—If a 
party neglects to ask for instructions 
limiting the application of evidence, 
he cannot afterward take advantage 
of the court’s failure to give such in- 
structions by an exception to the 
charge, even if it would have been 
error to refuse to limit the evidence 
in response to a request to do so. 
Lord v. Manchester St. R. Co., 67 A. 
639, 74 N.H. 295. 


[q] Impeachment testimeny.— 
Party desiring to have testimony lim- 
ited to impeachment purposes must 
make request therefor. Alabama Ma- 
chinery & Supply Co. v. Caffey, 104 
So. 509, 213 Ala. 260; .Stallins  v. 
Southern Ry. Co., 78 S.E. 421, 140 Ga. 
659  Stout- ve Chicago, Ri) & Po Ry- 
Co., 200 N.W. 596, 198 Iowa 1017; St. 
Louis Brewing Ass’n v. Schafer, 242 
S.W. 692, 210 Mo.App. 213; Shore v. 
Dunham, (Mo.App.) 178 S.W. 900; 
Lombardi v. Yulinsky, 119 A. 873, 98 
N.J.Law 332; Brownell v. Moorehead, 
165 P. 408, 65 Okl. 218; Atchison, T. 
&S. is Rye iCo.-ve Bakers $0) Pais 
37 Okl. 48; Epting v. Nees, (Tex.Civ. 
App.) 25 S.W.(2d) 717; Kampmann y. 
Cross, (Tex.Civ.App.) 194 S.W. 437; 
Blystone v. Walla Walla Valley Ry. 
Co., 165 P. 1049, 97 Wash. 46; Burger 
v. Taxicab Motor Co., 120 P. 519, 66 
Wash, 676. 


[r] Mitigation of damages.— 
Where evidence is admitted in miti- 
gation of damages only, it is plain- 
tiff’'s duty to request an instruction 
limiting its effect, if one is desired. 
Young v. Corrigan, 210 F. 442, 127 


C.G.As 174; Young v.) Corrigan 7208 
F. 431. 
[s] Who must make request.— 


The court having admitted certain 
correspondence between plaintiff and 
the shipper of cotton in a controversy 
on plaintiff's promise to prove a con- 
spiracy in which the other defena- 
ants participated, it was the duty of 
plaintiff, on failing to prove the con- 
spiracy, and not that of the other de- 
fendants, to request an instruction 
limiting such evidence. Wichita 
Falls Compress Co. v. W. L. Moody 
& Co. (Tex.Civ.App.) 154 S.W. 1032. 


Request for instruction limiting 
purpose of evidence as method of pre- 
serving error in admission of evi- 
eo see Appeal and Error § 731 note 


Restriction of evidence admitted to 
specific purpose see supra §§ 159-161. 


42. U.S.—Co-operative Raw Fur 
Co. v. American Credit Indemnity Co., 
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obliged so to charge. 


[§ 683] (c) Definitions or Explanations of Terms. 


A party desiring terms or phrases 


ZA Ou Opel Oo ©.OrAs ho. 
Ala.—Morgan-Hill Paving Co. v. 
Fonville, 140 So. 575, 224 Ala. 383. 
Ill.—Johnson v. Wasson Coal Co., 
173 Ill.App. 414. 


Iowa.—Croft v. Chicago, etc, R. 
Co., 109 N.W. 728, 134 Iowa 411. 


Kan.—Gulliford v. McQuillen, 89 P. 
927, 75 Kan. 454. 

Ky.—Fenley Model Dairy v. 
kie, 290 S.W. 1044, 218 Ky. 59. 

Mass.—Harvard Trust Co. v. City 
of Cambridge, 169 N.B. 74, 270 Mass. 
403. 

Mich.—Ward v. Cook, 122 N.W. 785, 
158 Mich. 283; Pierson v. Illinois 
Cent. R. Co., 112 N.W. 923, 149 Mich. 
SHO Barnett v. Farmers’ Mut. F. ins. 
Co., ide Neve oe. tio vii Cheez: 

Minn.—Haynes v. City of Duluth, 
50 N.W. 693, 47 Minn. 458. 

Mo.—Hidson v. Metropolitan St. 
Ry. Co., (App.) 209 S.W. 575; Hitt v. 
Hitt, 131 S.W. 369, 150 Mo. App. 631; 
Dreyfus Wabnsits Louis etc. Ra ‘Co:; 103 
S.W. 53, 124 Mo.App. 585; Rose v. Mc- 
Cook, 70 Mo.App. 188. And see Ashby 
v. Elsberry, etc., Gravel Road Co., so 
S.W. 957, 111 Mo.App. 79. 

N.J.—Blum vy. Parsons Mfg. Co., 112 
A. 848, 95 N.J.Law 471; Hstate of Ed- 
ward H. Murphy, Ine., v. Marrone, 
92 A. 366, 86 N.J.Law 663. 

N.Y.—Lafferty v. Third Ave. R. Co., 


Secus- 


GSN L118) LGU Nox. 094 ie Gall) ove 
oul 21 N.H. 106, 114 N.Y. 109; Cohu 


Husson, 6 N.Y.St. 292, 14 Daly 200 
Tat al N.E. 703,403 N.Y. 662, 2 Silv. 
A. 249]; Martin v. Coleman, 35 N.Y.S. 
1069, 14 Misc. 505. 

N.C.—Nance v. Merchants’ Fertiliz- 
er & Phosphate Co., 158 S.B. 486, 200 
N.C. 702; McRae v. Malloy, 93 N.C. 
154. 

Okl.—Tishomingo Electric Light & 
Power Co. v. Gullett, 152 P. 849, 52 
Okl. 180. 

Pa.—McMonagle v. Simpers, 110 A. 
83, 267 Pa. 117; Martin v. McCray, 33 
MLNS ike Pa bio. Aitkin’ s rieirs iy. 
Young, 12 Pa. 153 McGee v. Kinsey, 1 
Pinlas 326, 9 Leg. Int. 46. 

S.cC.—Fass v. Western Union Tel. 
Co., 64 S.E. 235, 82 S.C..461 

Tex.—Maverick v. Maury, 15 S.W. 
686, 79 Tex. 435; J. M. Radford Gro- 
cery Co. v. Hothan, (Civ.App.) 42 S.W. 
(2d) 119. 

Vt.—Woodhouse vy. Woodhouse, 130 
OS Vit. 

Wash.—Nollmeyer v. Tacoma Ry. & 
Power Co., 164 P. 229, 95 Wash, 595; 
Beach v. City of Seattle, 148 P. 39, 
85 Wash. 379. 

[a] After striking out evidence.— 
Where the court has immediately 
stricken out evidence, which was all 
he was asked to do, error cannot be 
predicated of failure to instruct the 
jury to disregard such evidence, 
Martin v. McCray, 33 A. 108, 171 Pa. 


575. And see Russell v. Nall, 15 S.W. 
635, 79 Tex. 664. 
[b] On question of damages. 


Ward v. Cook, 122 N.W. 785, 158 Mich. 
283; Haynes v. City of Duluth, 50 N. 
W. 693, 47 Minn. 458; Dreyfus v. St. 
Louis, ete., R. Co., 102 S.W. 53, 124 
Mo.App. 585; Rose v. McCook, 70 Mo. 
App. 1838; \Lafferty v. Third Ave. R. 
Co., 68 N.E. 1118, 176 N.Y. 594; Mavy- 
erick v. Maury, 15 S.W. 686, 79 Tex. 
435. 

43. U.S.—Western North Carolina 
Land Co. v. Scaife, 80 BE. 352, 25 C.C. 
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explained must request an instruction to such effect 


to be defined or 


A. 461. 

Ala.—Hammett v. Birmingham Ry., 
Light & Power Co., 81 So. 22, 20Z Ala. 
520. 


Ark,—Ellisville Lumber Co. v. First 
Nat. Bank, 284 S.W. 724, 171 Ark. 
469; Morris v. Collins, 191 S.W. 963, 
127 Ark. 68; Western Coal, etc., Co. 
v. Jones, 87 S.W. 440, 75 Ark. 76. 


Cal.—Connell v. Higgins, 150 P. 769, 
170 Cal. 541; O’Connor_v... United 
Railroads of San Francisco, 141 P. 
809, 168 Cal. 43; Ambrose y. Allen, 
298 Pate Ie ws CalsA pp. wns Ganric 
son v. Pearlstein,, 229, BP. 351, 68 Cal; 
App. 334; Pemberton v. Arny, 183 P. 
356, 42 Cal.App. 19; Donati v. Righet- 
ti. O.7; BR. 112859) CallApp, 45. 


Colo.—Kennedy v. Simansky, 224 P. 


233, 75 Colo. 103; Ramsay v. Meade, 
86 P. 1018, 37 Colo. 465; Colorado, etc., 
es v. Webb, 85 P. 683, 36 Colo. 


Conn.—Conway v. City of Water- 
bury, 80 A. 83, 84 Conn. 345. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349,°70 A.L.R.. 488; Smith v. 
Brinson, 89 S.E. 863, 145 a. 406; 
Zachary v. Zachary, 81 S.E. 120, 141 
Ga. 404; Pye v. Pye, 65 S.B. 424, 133 
Ga. 246; Savannah Hlectric Co. v. 
Bennett, 61 S.B. 529, 130 Ga. 597; 
Cordele Sash, ete., Co. v. Wilson Lum- 
ber :Co., 58 SS.) 860, 129 Ga, 290% 
Foote v. Kelley, 55 S.H. 1045, 126 Ga. 
199; Georgia Southern, ete, Ri Co: 
v. Young Inv. Co., 46 S.BH. 644, 119 Ga. 
513; Georgia Railroad & Banking Co. 
v. Farmer, 164 S.E. 71, 45 Ga.App. 
130; Central of Georgia Ry. Co. v. 
Dumas, 160 S.E. 814, 44 Ga.App. 152; 
Georgia Ry. & Power Co. v. Turner, 
125 S.H. 598, 33 Ga.App. 101; City of 
Tallapoosa v. Brock, 111 S.B. 88, 28 
Ga.App. 384; Terry Shipbuilding Cor- 
poration v. ‘Gree sory, 106 S.H. 803, 26 
Ga.App. 450; Freeman Ve Petty, 95 
S.E. 737, 22 Ga.App. 199; Western 
Union Telegraph COM. Ford, 74 S.E. 
70, 10 Ga.App. 606. 


1ll.—Lichtenstein v. L. Fish Furni- 
ture Cor Lads NUR > G29) 27a ls 1 Oa 
Ann.Cas.1918A 1087; Malott v. Hood, 
66.N.. 24777201 Til. 202.-faft 99 Til. 
App. 360]; Varney v. Ajax Forge Co., 
204 Ill.App. 208. 


Ind.—EKconomy Hog & Cattle Pow- 
der Co. v. Compton,, 135 N.Ei 1; 192 


Ind. 222; Wiler v. Manley, 51 Ind. 
169; Jenney Electric Mfg. Co. v. 
Planner Yi, BOSIINSHL  42'4, 53 ‘Ind.App. 


Iowa.—McQuillen v. Meyers, 241 N. 
W. 442, 213 Iowa 1366; Altfilisch v. 
Wessel, 225 N.W. 862, 208 Iowa uke 
Riddle v. Chicago, B. & Q. R. Co., 216 
N.W. 770, 203 Towa 1282) Friedman 
v. Weeks, 181 N.W, 390, 190). Lowa 
1083; Wegner v. Kelly, 165 N.W. a 
182 Iowa 259 [aff on reh (1916) 15 
N.W. 206]; Richards v. Crosby, 162 
N.W. 609, 179 Iowa 1355; Fisher vy. 
Cedar Rapids Bo. WLC. Ry. Coplay 
N.W. 860, 177 Iowa 406; Wickwire v. 
Webster City Savings ‘Bank, 138) 5 N. 
W. 100, 153 lowa 225; Des Moines 
Sav. Bank v. Kennedy, 120 N.W. 742, 
142 Iowa 272; Murray v. Walker, 48 
N.W. 1075, 83 Iowa 202. 


Kan.—Dent v. Jefferson County 
Com’rs, 235 P. 878, 118 Kan. 519: 
Weisendanger Ve Lina, 220 P. 2638, 114 
Kan. 523; Smith v. St. Louis & S. F. 
15% fC 148 P. 759, 95 Kan. 451; Dal- 
rymple v. Green, 129 P. 1145, 88 Kan. 
673, 43 L.R.A.N.S. 972. 


Ky.—Monohan v. Grayson County 
Supply Co., 54 S.W. (2d) 311, 245 Pe 


before it becomes the duty of the court to do so,** 
except, in the case of legal terms, where objection 


781 [foll Monohan vy. Moorman, 54 
S.W.(2d) 315, 245 Ky. 789; Monohan 
v. Decker, 54 S.W.(2d) 315, 245 Ky. 
790; and Monohan v. Whitely, 54 8. 
W.(2d) 315,'245 Ky. 790]3. Pitman v. 
Drown, 195 S.-W. 815, 176 Ky. 2638; 
Blue Grass Traction Co. v. Ingles, 131 
S.W. 278, 140 Ky. 488; Louisville, 
etc., R. Co. v. Fowler, 96 S.W. 568, 
123 Ky. 450, 29 Ky.L. 905; South Cov- 
ington, etce., R. Co. v. Brown, 104 S.W, 
(03> 31 Kyi 10725) Bugs Vv. Eolt.9 
S.W. 29, 29 Ky.L. 1208; Louisville, 


Cte. Riso. Vincent, 96) navi sooo, 
9 Ky.L. 1049; Cincinnati, ete., R. Co. 
v. Richardson, 14 Ky.L. 367. 


Mass.—Rocci v. Massachusetts Acc. 
Co., 116 N.E. 477, 226 Mass. 545; Nich- 


olson v. -Feindel, 107 N.E. 353, 219 
Mass. 490; Cave v. Osborne, 79 N.E. 
794, 193 Mass. 482. 


Minn.—Kocolos v. Chicago Great 
Western Ry. Co., 210 N.W. 62, 167 
Minn. 502; Gruber v. German Roman 
Catholic Aid Ass’n of Minnesota, 129 
N.W. 581, 113 Minn. 340; Wickham v. 
Chicago, St. B., M. & O. Ry. Co.; 124 
N.W. 639, 994, 410 Minn. 74; Kostuch 
Voi sacs Paul City Re Co. 28d53N.W.. 2illos 
78 Minn. 459. 


Miss.—St. Louis & S. F. R. Co. v. 
Moore, 58 So. 471, 101 Miss. 768, 39 
L.R.A.N.S. 978, Ann.Cas.1914B 597. 


Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins. Co., 49 S.W.(2d) 42; State 
ex rel. American School of Osteopathy 
v. Daues, 18 S.W.(2d) 487, 322 Mo. 
991 [quashing cert to quash op 2 S.W. 
(2d) 215, 223 Mo.App. 278 (aff on reh 
298 S.W. 1061)]; Thompson v. City of 
Lamar, 17 S.W.(2d) 960, 322 Mo. 514; 
Schlueter v. East St. Louis Connect- 
ing “Ry... 'Co.; -296.S: W.. 1052-316) SMio. 
1266; Block v. U. S. Fidelity & Guar- 
anty Co. of Baltimore, Md., 290 S.W. 
429, 316 Mo. 278; Brickell v. Flem- 
ing, 281 S.W. 951; Berryman v. South- 
ern Surety Co., 227 S.W. 96, 285 Mo. 
379; Quirk v. St. Louis United El. 
Co., 28 S.W. 1080, 126 Mo. 279; John- 
son v. Missouri Pac...R:Co., 9) "Siw. 
790. 96 Mo. 340, 9 Am.S.R. 351; Neagle 
v. City of Edina, (App.) 53 S.W.(2d) 


LOT? * Corbin "ve" Kansasi@ity, 16 (Cae 
St. Gd. Ry oCom* CAppa) i 4ia SiweG@a 
832; Ash v. Nat. Life & Accident Co., 


(App.) 40 S.W.(2d) 505; Van Horn 
v. Union Fuel & Ice Co., (App.) 31 S. 
W.(2d) 262; Berlau v. Metropolitan 
Life Ins. Co., 24 S.W.(2d) 686, 224 
Mo.App. 938; Stevenson v. A. B. C. 
Fireproof Warehouse Co., (App.) 6 
S.W.(2d) 676; Berns v. P. A. Starck 
Piano Co., (App.) 296 S.W. 239; Rus- 
sell v. Bauer-Berger Grocery Co., 
(App.) 288 S.W. 985; American Paper 
Products Co: wv. Morton Salt {Coty 
(App.) 279 S.W. 761; B. F. Goodrich 
Rubber Co. v. Newman, (App.) 271 S. 
W. 1029; Tucker v. Carter, (App.) 
211 S.W. 138; Dabbs wv...Kansas. City 
Southern Ry. Co., oD De) 202 S.W. 
reg Quinn y. Atchison, & So Be Ray, 

(App.) 193 S.W. 933; ae re Lutz’s 
erate 162 S.W. 679, 175 Mo.App. 427; 
Ross v. Grand Pants Con 56 SW Oe: 
170 Mo.App. 291; Asmus v. United 
Rys. Co. of St. Louis, 134 S.W. 92, 152 
Mo.App. 521; Walker v. Lewis, 124 
S.W. 567, 140 Mo.App. 26; Kirby Vv. 
Lower, 124 S.W. 34, 139 Mo.App. 677; 
Rattan v. Central Electric R. Co., 96 
S.W. 735, 120 Mo.App. 270. 


N.C.—Medlin vy. Town of Wake For- 
rest, 142 S.H. 30, 195 N.C. 861; Currie 
v. Malloy, 116 S.B. 564, 185 N.C. 206. 

N.D.—Reichert v. Northern ‘Pac. 
Riya COvmUO Na Wise Lain oon UN MD ae uliaiels 

Ohio.—Clevelana, eves, AR Co. We 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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Richerson, 19 Ohio Cir.Ct. 385, 10] St., ete., R. Co., 31 P. 411, 5 Wash. 46.| ting. Richards v. Crosby, 162 N.W. 
Ohio Cir.Dec. 326. Va. 4 19 W.va.| 609, 179 Iowa 1355. (6) Annual 
Okl.—Great Western Coal & Coke | 583. ‘ rests. Kretzschmar v. Peschel, (Tex. 


~ 9 Ys ' Savvis . rea- 
Co. v. Malone, 136 P. 403, 39 Okl. 693. oyieconcin Power) | Gangseh) dat SW al OP lh COae ee 


Or.—O’Brien y. Royce, 227 P. 520,| Light & Heat Co., 193 N.W. 399, 180| ¢j “FD 3 ] Tex.Civ. App. 
111 Or. 488; Carroll v. Grande Ronde | Wis. 546; Fisher v. Waupaca Electric Pg ae letra J a ee oe 
Electric Co., 97 P. 552, 52 Or. 370. Light & Ry. Co., 124 N.W. 1005, 141] 447 sw. 287]. (8) Bulk. American 

Pa.—Lindemann vy. Pittsburgh Rys.| Wis. 515; Thomas v. Williams, 121) paper Products Co. v. Morton Salt 
Co., 96 A. 1085, 251 Pa. 489. N.W. 148, 139 Wis. 467; Howard v.|Go., (Mo.App.) 279 S.W. 761. (9) 


4 eae: Beldenville Lumber Co., 108 N.W. 48, ttl rds. i vy. Atchison, T. 
Pe Ce ace oe eh dade | 129. Wis. OB: Miles v. Stanke, 69 N.W. & SB Ry, Con (Mo.App) 193 SW 
*y O45 WS. Lue , 59 S.C. , M.S. | §33, 114 Wis. 94; Brunette v. Gagen, 933. (10) Clear, precise, and indu- 


? Ea SAE ee lee by ag 4) | BRIN WO, 106 “Wis. 618. bitable. Lindemann «. Pittsburgh 
ee ar Neh SABE 2 OES NIE [a] Statutory language.—Pember- | Rys. Co., 96 A. 1085, 251 Pa. 489. (11) 
Wyrick, 42 S.W. 434, 99 Tenn. 500. ton v. Arny, 183 P. 356, 42 Cal.App.| Concurring negligence. Atchison, T. 


Tex.—Chaddick v. Haley, 17 S.W.|19; Lichtenstein v. L. Fish Furniture|& S. F. Ry. Co. v. Mills, 116 S.W. 852, 
233, 81 Tex. 617; Galveston, etc., R.| Co., 111 N.E. 729, 272 Ill, 191, Ann.| 53 Tex.Civ.App. 359. (12) Consider- 
yoy e tisnes 17 S.W. 47, 81 Tex. 517; } Cas.1918A 1087. ation. oes HE Holt, 97 Se oe ie 

a VICUFUS oe Sow e450, (68, Tex: 5 3 eee ESS yj lz pele (13) Converte alk- 
640; E. F. Elmberg Co. v. Dunlap Pon uetead) sinianekes 124 Pp. 333,75 | er v- Lewis, 124 S.W. 567, 140 Mo.App. 


ees (Commn.App.) 267 S.W. Colo. 103 . i X60 CLS) Course pre employment. 
258 - [aff (Civ.App.) 252 S.W. 1098]; x ee . Hartford Accident & Indemnity Ins. 
Texas Indemnity Ins. Co. v. Fry, [c] Technical terms.—Stevenson| Co. y. Miller, (Tex.Civ.App.) 5 S.W. 


(Civ.App.) 41 S.W.(2a) 679; Reiter-| V. A. B. C. Fireproof Warehouse Co.,| (2a) 181. (15) Delivery, delivered. 
Foster Oil Corporation v. Bradley, | (Mo-App.) 6 S.W.(2d) 676; Asmus v.| Cordele Sash, etec., Co. v. Wilson Lum- 
(Civ.App.) 41 S.W.(2a) 298; Jagoe| United Rys. Co. of St. Louis, 134 S.| per Co., 58 S.H. 860, 129 Ga. 290. (16) 
Const. Co. v. Harrison, (Civ.App.) 28] W- 92, 152 Mo.App. 521. Difference between a total and par- 
S.W.(2d) 232; Price v. D’Yarmett, [d] Negligence.—Georgia Rail-| tial divorce. Zachary v. Zachary, 81 
(Civ.App.) 27 S.W.(2d) 616; Hartford | road & Banking Co. v. Farmer, 164 S.|S.H. 120, 141 Ga. 404. (17) Divers. 
Accident & Indemnity Ins. Co. v. Mill-| E. 71, 45 Ga.App. 130; Georgia Ry. &| Day v. Becker, (Tex.Civ.App.) 145 
er, (Civ.App.) 5 S.W.(2d) 181; Con-| Power Co. v. Turner, 125 S.E. 598, 33|S.W. 1197. (18) Efficient and pro- 
nellee vy. Nees, (Civ.App.) 254 S.W.|Ga.App. 101; Wakefield v. Lee, (Ga.| curing cause. Black v. Wilson, (Tex. 
625; Osage Oil & Gas Co. v. Caulk,| App.) 90 S.E. 224; Pennyroyal Fair|Civ.App.) 187 S.W. 493. (19) Exig- 
(Civ.App.) 243 S.W. 551; Blaschke v.| Ass’n v. Hite, 243 S.W. 1046, 195 ee ency. Rocci v. Massachusetts Acc. 
Ferguson & Dyess, (Civ.App.) 208 S.| 732; Corbin v. Kansas City, C., C. Co., 116 N.H. 477, 226 Mass. 545. (20) 
W. 727; Millsaps v. Johnson, (Civ. | St..J. Ry. Co., (Mo.App:) 41 S.W. (ody Express warranty and express con- 
App.) 196 S.W. 202; Black v. Wilson, | 832; Van Horn v. Union Fuel & Ice] tract of warranty. Freeman v. Pet- 
(Civ.App.) 187 S.W. 493; Galveston, |Co., (Mo.App.) 31 S.W.(2d) 262; Rus-| ty, 95 S.E. 737, 22 Ga.App. 199. (21) 
H. & S. A. Ry. Co. v. Roemer, (Civ.| sell v. Bauer-Berger Grocery Co.,| Fraud. Bugg vy. Holt, 97 S.W. 29, 29 
App.) 173 S.W. 229; Galveston, H. &| (Mo.App.) 288 S.W. 985; Jagoe Const. | Ky.L. 1208; Currie v. Malloy, 116 S. 
Data ety. MOGs Vs Enderle, (Civ. App.) Co. v. Harrison, (Tex.Civ.App.) 28} E. 564, 185 N.C. 206. (22) Fraud and 
170 S.W. 276; Ellerd v. Campfield,| S.W.(2d) 232; Stamford Oil Mill Co.| undue influence. Pye v. Pye, 65 S.E. 
(Civ.App.) 161 SW. 392; Day v.|v. Barnes, (Civ.App.) 119 S=W- 871| 424, 133 Ga. 246. (23) Good cause. 
Becker, (Civ.App.) 145 S.W. 1197;| [rev 128 S.W. 375, 103 Tex. 409, 31 | Texas Indemnity Ins. Co. v. Fry, (Tex. 
Kretzschmar v. Peschel, (Civ.App.) | L.R.A.N.S. 1218, Ann.Cas.1913A 111];|Civ.App.) 41 S.W.(2d) 679. (24) 
144 S.W. 1021; Dunn vy. Taylor, (Civ.| Cogswell v. West St., ete., R. Co., 31) Grossly unprofessional or dishonor- 
app) .148 S.W. 311 [rev on other| P. 411, 5 Wash. 46. ape sonduct of a Sher ae er a to 
grounds (Civ.App.) 147 S.W. 287]; ; : __| deceive or defraud the public er- 
Knight v. Durham, (Civ.App.) 136 S. Se fot Vash ge pence s Pe a oT ry v. State, (Tex.Civy.App.) 135 S.W. 
W. 591; Berry y. State, (Civ.-App.)| Pp. 759, 95 Kan. 451: Schlueter v. Hast | 62! (25) Gross negligence. Galves- 
135 S.W. 631; St. Louis, B. & M. Ry.| Si. Louis Connecting Ry. Co., 296 S.| tom etc., R_Co. v. Arispe, 17 S.W. 47, 
Co. v. West, 131 S.W. 839, 62 Tex.Civ. | W. 105, 316 Mo. 1266: Neagle v. City Sie ex. bli. (26)  Imminently. 
App. 553; Texas & N. O. R. v. Walk-| of dina (Mo App.) 53 S.W.(2a) 1077 Great Western Coal & Coke Co. v. 
er, 125 S.W. 99, 58 Tex.Civ.App. 615; Mg" ae see “| Malone, 136 P. 403, 39 Okl. 693. (27) 
Stamford Oil Mill Co. v. Barnes, (Civ. {f] Assumed risk.—Schlueter v.| Imminent peril. Kocolos y. Chicago 
App.) 119 S.W. 871 [rev 128 S.W. 375, East St. Louis Connecting Ry. Co., 296| Great Western Ry. Co., 210 N.W. 62, 
103 Tex. 409, 31 L.R.A.N.S. 1218, Ann.| S.-W. 105, 316 Mo. 1266; Runnells v.|167 Minn. 502. (28) Independent 
Gas.1913A 111]; Atchison, T. & S. Pecos, etc., R. Co., 107 S.W. 647, 49] contractor. Smith v. Ohio Millers’ 
F. Ry. Co. v. Mills, 116 S.W. 852, 53| Tex.Civ.App. 150. pat, eee ine Cex (Mo.) 49 S.W.(2d) 
Tex.Civ.App. 359; Sherman Gas, etc., Proximate cause.—-Ambrose : 9 inerate. Bugg v. Holt, 
Co. v. Belden, (Civ.App.) 115 S.W.| v. yes 298 P. 169, 113 Cal.App. 107;| 97,8. W. 29, 29 Ky.L. 1208. (30) Joint - 
897 [rev 103 Tex. 59, 123 S.W. 119,| Varney v. Ajax Forge Co., 204 Ill.App. enterprise. _Connellee VY: Nees, (Tex. 
27 L.R.A.N.S. 237]; Galveston, etc.,| 208; Dent v. Jefferson County Com’rs, | C!Y-4PP.) 254 S.W. 625. (31) Legal 
R. Co. v. Sullivan, 115 S.W. 615,| 235 'P. 873, 118 Kan. 519; Wickham v. | S¥Vices. In re Lutz's Hstate, 162 S. 
53 Tex.Civ.App. 394; Galveston, | Chicago, St. P., M. & O. Ry. Co., 124] W- 679, 175 Mo.App. 427. (32) List- 
ete, R. Co. v. Harper, (Civ.App.)|N.W. 639, 994, 110 Minn. 74; Jagoe| ims land for sale. Blaschke v. Fer- 
114. S.W. 1168 [aff 53 Tex.Civ.| Const. Co. v. Harrison, (Tex.Civ.App.) | 8¥son & Dyess, (Tex.Civ.App.) 208 S. 
App. 614, 114 S.W. 1199]; Maffi_v.|28 S.W.(2d4) 232; Singer v. Martin,| W-_727. (83) | Maliciously. Thomas 
Stephens, 108 S.W. 1008, 49 Tex.Civ.] 164 P. 1105, 96 Wash. 231; Fisher v.| ¥,-Williams, 121 N.W. 148, 139 Wis. 
App. 354; Missouri, K. & T. Ry. Co. v.| Waupaca Electric Light & Ry. Co., 124] 467. (84) Materially. Knight v. 


Be a idhd ey | Nov sine Lal vie Rona Gear CU abr ata 
Batchey 108 SW. 732, 46 Pex ie ven [h] Issues.—McQuillen y. Meyers,| way. Reichert v. Northern Pac. Ry. 
409: annella a. Pecos, etc., R. Co., 241 N.W. 442, 213 Iowa 1366. Cau, LGiy IN We 27, 39h IND.) dela 36) 
107 S.W. 647, 49 Tex.Civ.App. 150; [i] Preponderance of evidence.—|Nesligence. Taylor v. Houston, etc., 


Collins v. Kelsey, (Civ.App.) 97 S.W.| Seaboard Air Line Ry. v. Randolph,| B®. Co. (Tex.Civ.App.) 80 S.W. 260; 
122; International, etc., R. Co. v. Tis-| 71 S.B. 887, 136 Ga. 505; Terry Ship-| American Cotton Co. v. Smith, 69 S. 
dale, 87 S.W. 1063, 39 Tex.Civ.App. | building Corporation v.’ Gregory, 106| W- 448, 29 Tex.Civ.App. 425; Galves- 
372; Pacific Mut. L. Ins. Co. v. Ter-| S.B. 803, 26 Ga.App. 450; Friedman y, | ton, ate... Ry Coon Vi Waldo, (Tex.Civ. 
ry, 84 S.W. 656, 37 a eC A Weeks, 181 N.W. 390, 190 Iowa 1083. Bop) 208 pO ae Negligence 
Taylor v. Houston, etc., R. Co., iva « a Gains E , ; 3 isher v. edar 
App.) 80 S.W. 260; Western ‘Union | weeks, 181 N-W. #00, 190 Lowa 1083; | Rapids & M. C. Ry. Co. 157 N.W. 860, 
Tel. Co. v. James, 73 S.W. 79, 31 Tex.| Nicholson v. Feindel, 107 N.E. 353,| 40° Lowa 406. (38) Negligence per 


Civ.App. 503; Texas, etc., R. Co. v.| 919 Mass. 490 ; Sea >| se. O'Connor vy. United Railroads of 
Seott, 71 Sw. 26, 30 Tex. Civ. A 496; : San Francisco, 141 P. 809, 168 Cal. 
American Cotton Co. v. Smith, 69 s! {k] Other words or terms.—(1)| 43. (39) Negligently. Hammett v. 


; ae ex.Civ.App. 425; Galves- Accidental means. Berlau_v. Metro-| Birmingham Ry., Light & Power Co., 
Bagh Oo ord. 6 54°Sew.. 37, 22 politan Life Ins. Co., 24 S.W.(2d) 686, |] 81 So. 22, 202 Ala. 520, (40) Nonresi- 
Tex.Civ.App. 131; Galveston, etc., R. 224 Mo.App. 938. (2) Accumula- dent or resident. Des Moines Sav- 
Co. v. Henning,’ (Civ.App.) 139 S.W. tions. Maloney vy. Wisconsin Power, | ings Bank v. Kennedy, 120 N.W. 742, 
302 {aff 40 S.W. 392, 90 Tex. 656]; Light & Heat G0; 193 N.W. 399; 180 142 Iowa 272. (41) Notice. Collins 
Galveston, etc., R. Co. v. Waldo, (Civ,| Wis. 546. (3) Adverse possession. | v. Kelsey, (Tex.Civ.App.) 97 S.W. 122. 
App.) 26 8.W. 1004; Robinson v. Mc- Western North Carolina Land Co. v.| (42) Ordinary care. Western Coal, 
Iver, (Civ.App.) 23 S.W. 915. Scaife, 80 F. 352, 25 C.C.A. 461; Rob-}| etc., Co. v. Jones, 87 S.W. 440, 75 Ark. 
Vite sana Pl th, 50 A. 1083 inson v. McIver, (Tex.Civ.App.) 23 S.| 76; Western Union Telegraph Co. v. 

i ten BVcg ee yO CULL, . »|W. 915. (4) Agent. Smith v. Brin-| Ford, 74 S.E. 70, 10 Ga. App. 606; 
73 Vt. 216. son, 89 S.H. 363, 145 Ga. 406; Osage] Quirk v. St. Louis United Bl. Go., 28 

Wash.—Singer v. Martin, 164 P.| Oil & Gas Co. y. Caulk, (Tex.Civ.App.) | S.W. 1080, 126 Mo. 279; Rattan v. Gen- 

1105, 96 Wash. 231; Cogswell vy. West! 243 S.W. 551. (5) Aiding and abet-!tral Blectric R. Co., 96 S.W. 735, 120 
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is taken to the court’s failure to do so,#* and except, 
in some jurisdictions, as to technical terms.*® 

[§ 684] d. Further, More Specific, and Explana- 
tory Instructicns**—(1) In General. 
of very general application that, if instructions giv- 


Mo.App. 270; International, etc, R. 
(Co. v. Tisdale, 87 S.W. 1063, 39 Tex. 
Civ.App. 372; Western Union Tel. Co. 
v. James, 73 S.W. 79, 31 Tex.Civ.App. 
503. (43) Ordinary care and pre- 
ponderance of evidence. Georgia 
Southern, ete., R. Co. v. Young Inv. 
Gos 46. °S.B. 644,°119 Ga.°5138. (44) 
Park. O’Brien v. Royce, 227 P. 520, 
111 Or. 488. (45)\Party to the ille- 
gality. Weisendanger v. Lind, 220 
P. 263, 114 Kan. 523. (46) Patent de- 
fects and latent defects. City of Tal- 
lapoosa v. Brock, 111 S.E. 88, 28 Ga. 
App. 384. (47) Permanent injury. 
St. Louis, B. & M. Ry. Co. v. West, 131 
S.W. 839, 62 Tex.Civ.App. 553. (48) 
Plea of avoidance. Texas, etc., R. Co. 
v. Scott, 71 S.W. 26, 30 Tex.Civ.App. 
496. (49) Preference. Wickwire v. 
Webster City Savings Bank, 133 N. 
W. 100, 153 Iowa 225. (50) Prepon- 
derance and preponderate. Tucker v. 
Carter, (Mo.App.) 211 S.W. 138. (51) 
Probable profits. Ramsay v. Meade, 
86 P. 8018, 37 Colo. 465. (52) Proper 
signals. Galveston, ete, R. Co. v. 
Henning, (Civ.App.) 39 S.W. 302 [aff 
40 S.W. 392, 90 Tex. 656]. (53) Pub- 
lication used in reference to a will. 
Chaddick v. Haley, 17 S.W. 233, 81 
Mex: 617. (54) Reason. Morris v. 
Collins, 191 S.W.' 963,’ 127 Ark. 68. 
(55) Reasonable care and diligence. 
Johnson v. Missouri Pac. R. Co., 9 


S.W. 790, 96 Mo. 340, 9 Am.S.R. 351. 


(56) Reasonable cause. Ross _ v. 
Grand Pants Co., 156 S.W. 92, 170 Mo. 
App. 291. (57) Reasonable or ordi- 
nary care. Georgia Railroad & Bank- 
ing Co. v. ‘Farmer, 164°S.H. 71, 45 
Ga.App. 130; Blue Grass Traction 
Co. v. Ingles, 131 S.W. 278, 140 
Ky. 488; Texas & N. O. R. v. Walk- 
erm 1255 s.W. 99, 7.58 ~ Tex.Civ. App. 
615. (58) Reputation. Pitman v. 
Drown, 195 S.W. 815, 176 Ky. 263. 
(59) Secure. Galveston, H. & S. A. 
Ry. Co. v. Roemer, (Tex.Civ.App.) 173 
S.W. 229. (60) Seduction. Dalrym- 
ple v. Green, 129 P. 1145, 88 Kan. 673, 
43 L.R.A.N.S. 972. (61) Specie, in 
kind, for consumption. Foote y. Kel- 
ley, 55 S.H. 1045, 126 Ga. 799. (62) 
Spirit of road laws. Central of Geor- 
gia Ry. Co. v. Dumas, 160 S.E. 814, 44 
Ga.App. 152. (63) Substantial com- 
pliance. E. F. Elmberg Co. v. Dun- 
lap Hardware Co., (Tex.Commn.App.) 
267 S.W. 258 [aff (Civ.App.) 252 S. 
W. 1098]. (64) Substantial perform- 
ance. Gonnell v. Higgins, 150 P. 769, 
170 Cal. 541. (65) Sufficient and se- 
cure. Galveston, H. & S. A. Ry. Co. 
v. Enderle, (Tex.Civ.App.) 170 S.W. 
276. (66) Tender. Cave vy. Osborne, 
79 N.E. 794, 198 Mass. 482. (67) Tort, 
carelessness, and improper conduct. 
Georgia Ry. & Power Co. v. Turner, 
125 S:E. 598, 33 Ga.App. 101. (68) 
Under control. Altfilisch v. Wessel, 
225 N.W.. 862, 208 Iowa 361. (69) 
“Use” of liquors in a question in an 
application for life insurance. 
cific Mut. L. Ins. Co. v. Terry, 
W. 656, 37 Tex.Civ.App. 486. 
Vexatiously. Ash v. Nat. Life & Ac- 
cident Co., (Mo.App.) 40 S.W.(2d) 505. 
(71) Voluntarily, unnecessarily. 
Half v. Curtis, 5 S.W. 451, 68 Tex. 
640. (72) Without justifiable cause. 
Reiter-Foster Oil Corporation  yv. 
Bradley, (Tex.Civ.App.) 41 S.W.(2d) 
298. (73) Without legal justification. 
Berryman v. Southern Surety Co., 227 
‘ S.W. 96, 285 Mo. 379. (74) Without 
recourse. Ellisville Lumber Co. v. 
First Nat. Bank, 284° S.W. 724, 171 
Ark. 469. (75) Words of statute. 
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It is a rule 


Galveston, ete., R. Co. v. Ford, 54 S. 
W. 37, 22 Tex.Civ.App. 131. 


44. Tidal Western Oil Corporation 
v. Blair, (Tex.Civ.App.) 39 S.W.(2d) 
1103; King v. Stamford Mut. Life 
Ins. Ass’n, (Tex.Civ.App.) 8 S.W.(2d) 
560. See Delaware & Hudson Co. v. 
Keetz,- 233 Besa aC CeAs, LO te atven= 
tion was called to the court’s failure 
to define “proximate cause” by defend- 
ant’s requests for instructions that 
defendant was not liable unless it had 
been guilty of negligence that was 
the proximate cause of the death). 


[a] “Reasonable cash market vai- 
ue.”—Tidal Western Oil Corporation 
v. Blair, (Tex.Civ.App.) 39 S.W.(2d) 
1103. 


45. Wells v. Chamberlain, 168 N. 
W. 238, 185 Iowa 264. 


[a] Thus it is the duty of the 
court, although not requested, to de- 
fine “properly insulated,’ the condi- 
tion of an electric company’s power 
wires required by Code Suppl. (1913) 
§ 1527c, as the jury were told. Wells 


v. Chamberlain, 168 N.W. 238, 185 
Iowa 264. 
46. Cross references: 


As: 


Basis for error on appeal see Ap- 
peal and Error § 3. 


Ground for new trial see New Trial 


82. 


In criminal prosecutions see Criminal 
Law § 2501. 


Necessity: 


For request in case of misdirection 
see Appeal and Error § 758. 

Of request to make nondirection 
ground for new trial see New 
Trial § 82 notes 50, 51. i 


47. U.S.—Illinois Cent. R. Co. v. 
Skaggs, 36 S.Ct. 249, 240 U.S. 66, 60 
L.Ed. 528 [aff 147 N.W. 1135, 125 
Minn. 532]; Humes vy. U. S., 18 S.Ct. 
602, 170 U.S. 210, 42 L.Ed. 1011; Pen- 
nock vy. Dialogue, 2 Pet. 1, 7 L.Ed. 327; 
Salmon Falls Mfg. Co. v. Midland Tire 
& Rubber Co., 285 F. 214; Atlas Port- 
land Cement Co. v. Hagen, 233 F. 24, 
147 C.C.A. 94 [cert den 37 S.Ct. 15, 
242 U.S, 631, 61 L.Ed. 587]; Victor 
American Fuel Co. vy. Tomljanovich, 
232 F. 662, 146 C.C.A. 588 [aff 227 F. 
951, new trial den 230 F. 467, and cert 
den’ 37. S, Cte 212) 0242) Oe Sone 4am Glia 
Hid. 542]; Keystone Coal & Coke Co. v. 
Fekete, 232 F. 72; Frizzell v. Omaha 
St. Rs Co. 72d R176, 59) eC: GuAN aso: 


Ala.—Story v. McWhorter, 114 So. 
206, 216 Ala. 604; Mosely v. Verner, 


110 So. 895, 215 Ala. 420; Salter v. 
Carlisle, 99 So, 283, 206 Ala. 163; Ham- 
mett v. Birmingham Ry., Light & 


Power Co., 81 So. 22, 202 Ala. 520) 
Portsmouth Cotton Oil Refining Corp. 
v. Madrid Cotton Oil Co., 77 So. 8, 
200 Ala. 6384; Best Park & Amuse- 
ment Co. v. Rollins, 68 So. 417,192 
Ala. 534, Ann.Cas.1917D 929; Birming- 
ham Ry., Light & Power Co. v. Bar- 
rett, 60 So. 262, 179 Ala. 274; Birming- 
ham R., ete., Co. v. Jones, 41 So. 146, 
146 Ala. 277; Hast Tennessee, ete., 
R. Co. v. Clark, 74 Ala. 443; Rhodes 
v. Sherrod, 9 Ala. 63; Herbert v. 
Huie, 1 Ala. 18, 34 Am.D. 755. 


Ariz.m—New York Indemnity Co. v. 
May, 295 P. 314, 37 Ariz. 462; Durazo 
v. Ayers, 188 PB. 868, 21 Ariz....373: 
Weatherford vy. Hanger, 146 P. 759, 16 
Ariz. 427. 
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Ark.—Bourland v. Caraway, 39 S. 
W.(2d) 316, 183 Ark. 848; Sun Oil 
Co. v. Hedge, 293 S.W.:9, 173 Ark. 729; 
Sternberg Dredging Co. v. Dawson, 
285 S.W. 32, 171 Ark. 604; Missouri 
Pac. R. Co. v. L. B. Stone Grocery Co., 
259 S.W. 728, 163 Ark. 247; Jones- 
boro, Li Cxg EY Ry ColivitGainery 166 
Saw. Uo7ijp 112" Ark. 4772 “Kanchera wy. 
Kenner, 161 S.W. 166, 110 Ark. 117; 
Prioleau v. Williams, 149 S.W. 101, 
104 Ark. 322; C. H. Smith Tie & Tim- 
ber Co. v. Weatherford, 121 S.W. 943, 
92 Ark. 6; White v. McCracken, 31 S. 
W 882, 60: Ark 613) Chandlery. 
Lazarus, 18 S.W. 181, 55 Ark. 312. 


Cal.—Treadwell v. Nickel, 228 P. 
25, 194 Cal. 248; Weinburg v. Somps, 
33 P. 341; Sheets v. Southern Pac. 
Co.,, «CApp.y -292- PP. .4186;- Garrisons y. 
Pearlstein, 229 P. 351, 68 Cal.App. 
334; Myers v. Lowery, 189 P. 793, 46 
Cal.App. 682; Morgan v. Los Angeles 
Pac.’ Co:, 108 P..735,.13 Cal-App- £2: 


Colo.—Cooper v. Woodward, 204 P. 
336, 71 Colo. 90; Idaho Gold Coin Min. 
& Mill. Co. v. Colorado Iron Works 
Co., 111 P. 553, 49 Colo. 66; Donley 
v. Bailey, 110 P. 65, 48 Colo. 373; 
Downing v. Tipton, 110 P. 70, 48 Colo. 
364; Sandberg v. Borstadt, 109 P. 419, 
48 Colo. 96; National Mut. Fire Ins. 
Co. v. Duncan, .98 P. 634, 44 Colo. 472, 
20 L.R.A.N.S. 340; Ruby Chief Min., 
etc., Co. v. Prentice, 52 P. 210, 25 Colo. 
4; Denver Tramway Co. v. Crum- 
baugh, 48 P. 503, 23 Colo. 363; Mackey 
v. Briggs, 26 P. 131, 16 Colo. 143; Con- 
solidated Lower Boulder Reservoir & 
Ditch. (Covi: VAlaiuwxet"t3S\ Pr e10465 022 
Colo.App. 377; Ward v. Atkinson, 123 
P. 120, 22 Colo.App. 134. 


Conn.—White v. Taylor, 101 A. 231, 
91 Conn. 581; Roma y. Climax Co. of 
Lowell, 92 A. 427, 88 Conn. 642; Palm- 
er v. Smith, 56 A. 516, 76 Conn. 210. 


Fla.—Lungren y. Brownlie, 22 Fla 
491; Cato v. State, 9 Fla. 163. 


Ga.—Bryan v. Bryan, 155 S.E. 5, 
171 Ga. 218; Lowry v. Lowry, 153 S. 
Be ld SEO Ga. . 3 20 COAG Ree aan 
Mitchell v. Gunter, 152 S.E. 466, 170 
Ga. 135; Strickland v. Jackson Bank- 
ing. Co., 144 S.E. 262,-166 Ga. 713; 
Williamson v. Harry L. Winter, Ine., 
120 S.B. 602, 156 Ga..779; Nix v. 
Stephens, 107 S.E, 534, 151 Ga. 536; 
Smith v. McClure, 107 S.E. 330; Price 
v. ‘Moore, 105 S.E. 302, 150 Ga. 7138; 
Alabama Great Southern R. Co. v. 
Brown, 79 S.H. 11138, 140 Ga. 792, Ann. 
Cas.1915A 1159; Louisville & N. R. 
Co. v. McGarity, 77 S.E. 630, 139 Ga. 
472; Howell v. Clements, 77 S.E. 564, 
139 Ga. 441; A. G. Garbutt Lumber 
Co. v. Camp, 73 S.B..841, 137 Ga. 592; 
Bryan v. Jones, 67 S.E. 399, 134 Ga. 
48; Georgia, F. & A. Ry. Co. v. Sum- 
mer, 65 8.E. 381, 133 Ga. 134; Georgia, 
etc., R. Co. v. Lasseter, 51 S.E. 15, 122 
Ga. 679; Southern R. Co. v. Lough- 
ridge, 39 S.E. 882, 114 Ga. 173; Hen- 
son v. Taylor, 33°S.E. 911, 108 Ga. 567; 
Gunn v. Harris, 14 S.E. 5938, 88 Ga. 
439; Street) vi Jaynch; '33 ‘Gals 63ts 
Averett v. Brady, 20 Ga. 523;' Sea- 
board Air Line Ry. Co. v. Young, 148 
S.E.  757,- 40 Ga.App. 4; Stipe v: 
Willingham, 143 S.E. 614, 38 Ga.App. 
244; Pitner v. Southern Ry. Co., 141 
SB '670,0 380 ‘Gal App. ) 72222 Carri 
Hendrix, 129 S.E. 876, 34 Ga.App. 446; 
Brown v. Tankersley, 119 S.E. 459, 
31 Ga.App. 23; C. J. Davison & Co. v. 
Davis, 116 S.E. 15, 29 Ga.App. 422; 
Upshaw Bros. v. Stephens, 106 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


en are correct as far as they go, but are deficient. 
merely because of their generality or failure to 
reach all points in the case, a party desiring ad- 
ditional instructions to be given must make a re- 
quest therefor.t7 “As was said in an early decision 
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in which Justice Story wrote the opinion, it is | sufficient that the court has given no erroneous di- 


125, 26 Ga.App. 284; Savannah Elec- 
tric Co. v. Joseph, 103 S.E. 723, 25 Ga. 
App. 518; Holder v. Webb, 103 S.E. 
98, 25 Ga.App. 258; White Crown 
truth Jar ©o. vad. Ms Cox .Co.,-91.S: 
E. 245, 19 Ga.App. 195; Commercial 
City Bank v. Sullivan, 90 S.E. 173, 18 
Ga.App. 608; Seaboard Air-Line Ry. 
v. Devlin, 89 S.E. 378,.18 Ga.App. 271; 
Southern Ry. Co. v. Huckaba, 80 S.E. 


697, 14 Ga.App. 311; Redfearn v. 
Thompson, 73 S.E. 949, 10 Ga.App. 
550; Haigler v. Adams, 63 S.E. 715, 


5 Ga.App. 637. 


Idaho.—Advance-Rumely Thresher 
rR v. Jacobs, 4 P.(2d) 657, 51 Idaho 


Ill.—Yeates v. Illinois Cent. R. Co., 


So NER. 2885p 244" T1205 Thodesrv. 
Peter Schoenhofen Brewing Co., 69 
Ill.App. 403. 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Smith, 138 N. E. 347, 192 Ind. 
Cisse Cincinna tin sl ores Wie Con vs 
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Manheimer v. Le Roy, (App.) 28 S.W. 
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Cc. 848; Gurley v. Southern Power Co., 
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65. L.R.A. 298; Norris v. Louisville, 
ete,, KR. Co.,-6 Tenn-Civ. App. 163; Heg- 
gie v. Barley, 5 Tenn.Civ.App. 78; 
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Woodward, 11 S.W. 925, 74 Tex. 41; 
Linn v. Wright, 18 Tex. 317, 70 Am.D. 
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937 S.W. 364; City of San Antonio 
v. Newnam, (Civ.App.) 218 S.W. 128; 
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142 S.W. 89; Herman v. Smith, (Civ. 
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sount, Koyd@ iL. (Ry. Goi jof' Texas vy 
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See also Appeal and Error § 756. 


[a] Reason for rule.—The pur- 
pose of permitting requests to a 
charge is that the jury may be fully 
informed respecting the law govern- 
ing, and the court enabled to correct 
mistakes in the charge given. Miller 
v. Tennis, 282 P. 345, 140 Okl. 185. 


{[b] Mere nondirection not misdi- 
rection.—State ex rel. Rothenheber v. 
Allen, (Mo.) 270 S.W. 633 [quashing 
(App.) 262 S.W. 48 (Gmod 273 S.W. 
1119)]; Powell v.. Union Pac. R. Co., 
164 S.W. 628, 255 Mo. 420; Morgan v. 
Mulhall, 114 S.-W. 4, 214 Mo. 451; 
Dingman v. St. Louis Public Service 
Co., (Mo.App.) 52 S.W.(2d) 584; ‘Gad- 
berry v. Bolton, (Mo.App.) 242 S.W. 
688; Hkstan y. Herrington, (Mo.App.) 
204 S.W. 409; Willis v. Miller, 175 S. 
W. 301, 189 Mo.App. 318; Booker v. 
Southwest Missouri R. Co., 128 S.W. 
1012, 144 Mo.App. 273; National 
Stamping & Electric Works v. Wicks, 
128 S.W. 775, 144 Mo.App. 249: Sow- 
ders -v. St. Louis & S. F. Ry. Co., 104 
S.W.011:22, 12% Mo.App. lion tally. 
St. Louis :&-S. Ry. Co; 10L Siw. 113 
124 Mo.App. 661; Wilson v. Kansas 
City Southern Ry. Co., 99 S.W. 465, 
122 Mo.App. 667; Panhandle & S. F. 


Pi 288, 238- Pe 


Ry. Co. v. Morrison, (Tex.Civ.App.) 
191° S.W. 138. 
[ec] Duty of counsel.—(1) It is 


counsel’s duty to aid the court in in- 
structing the jury. Miller vy. Tennis, 
282 P. 345, 140 Okl. 185. (2) The pur- 
pose of permitting requests to charge 
is that the jury may be fully in- 
formed as to all the law governing 
the case, and the trial court enabled 
to correct at once any mistakes that 
may have been made in instructing 
them, and where the charge of the 
court does not cover all phases of the 
case, counsel is bound to call its at- 
tention to the omission by an appro- 
priate request. Colby v. Daniels, 1 
P.(2d) 6938, 151 Okl. 89. 


{d] Under statute.—Notwithstand- 
ing Acts 38d Leg. ec 59, requiring all 
objections to the court’s charge to be 
presented in writing to the opposing 
counsel and the court before the jury 
are instructed, it is still necessary to 
request a special instruction to sup- 
ply an alleged omission in a charge. 
Modern Woodmen of America vy. 
Yanowsky, (Tex.Civ.App.) 187 S.W. 
728. 

[e] Issues generally.—Valparaiso 
Lighting Co. v. Tyler, 96 N.E. 768, 177 


Inds 2485 Clark? vv.) Goley County jie! 
S.W. 905, 272 Mo. 135; Frederick v. 
Hale, 112 P. 70, 42 Mont. 153; A. Col- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such party may require an opinion from the court 
upon that point; if he do not, it is a waiver of it.’’*5 
In some jurisdictions, however, the rule has no 
application to substantive, material, and cssential 
A party thinking a per- 
tinent legal principle has been omitted from the 
eharge should request such desired instruction.®° 
Likewise, a party fearing that an instruction given, 
although correct as far as it goes, may nevertheless 
be prejudicial or injurious to his cause must request 
A party desiring a more 
favorable presentation of an issue than is given by 


features of the charge.*® 


a clarifying instruetion.®? 


TRIAL 


the court must request a special charge thereon.*? 


lins Lumber Co. v. Kingsdale Lumber 
Co.;. 97 S.E. 483, 176: N.C. 5003. Love- 
lace v. Atlantic Coast Line R. Co., 89 
S.E. 797, 172 N.C. 12; Saunders v. Gil- 
bert, 72 S.E. 610, 156 N.C. 468, 38 L.R. 
A.N.S. 404; Lunschen v. Barnhart, 131 
N.W. 501, 27 S.D. 449; Wichita Falls 
Traction Co. v. Adams, (Civ.App.) 146 
Ss Wega) [rev. b83-S5.W.-155, 107 "Tex: 
612]; St. Louis Southwestern Rv. 
Co. of Texas v. Addis, (Tex.Civ.App.) 
142 S.W. 955; Missouri, K. & T. Ry. 
Co. of Texas v. Gilbert, 131 S.W. 1145, 
61 Tex.Civ.App. 478; Beaumont Trac- 
tion Co. v. Happ, 122 S.W. 610, 57 Tex. 
Civ.App. 427. 

[f] Defenses. — Alabama Great 
Southern R. Co. v. Brown, 79 S.E. 
1113, 140 Ga. 792, Ann.Cas.1915A 1159; 
Hawkins v. St. Louis & S. F. R. Co., 
174 S.W. 129,-189 Mo.App. 201; 
Oil Co, «x. ‘Coffey v177-P.. 9.15, 72-Okls 
S24 Din IOUS, 62 S. WOR. Co. Vee Cros 
well, 127 P. 1063, 38 Okl. 773; Shaller 
vy. Johnson-McQuiddy Cattle Co., (Tex. 
Civ.App.) 189 S.W. 553; ‘Missouri, K. 
& T. Ry.:Co. of Fexas v. Ramsey, 128 
S.-W. 1184, 60 Tex.Civ.App. 97; St. 
Louis Southwestern Ry. Co. of Texas 
v. Langston, (Tex.Civ.App.) 125 S.W. 
334; International & G. N. R. Co. v. 
Garcia, 117 S.W. 206, 54 Tex.Civ.App. 
bine Chicago en Re din uee be-any CO. - Ve 
Hiltibrand, 99 S.W. 707, 44 Tex.Civ. 
App. 614. 

{g] Elements of gift—(1) In- 
structions as to the validity of a gift, 
which in themselves were correct, are 
not objectionable because they did not 
include delivery as an essential ele- 
ment, in the absence of a request so 
to charge. Fancher v. Kenner, 161 
S.W. 166, 110 Ark. 117. (2) Failure, 
in the absence of request, to charge 
that when a person is in possession of 
a chattel of another as agent it is not 
essential to the validity of a gift of 
the chattel to the agent that he make 
manual delivery of the chattel back 
to the owner, to be redelivered back 
to him, is not reversible error. Bryan 
v. Jones, 67 S.B. 399, 134 Ga. 48. 

[h] Permanent alimony in divorce 
case. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. 


{i] Proximate cause.—Stumm v. 
Western Union Telegraph Co., 122 N. 
W. 1032, 140 Wis. 528. 


{[j] Actions for personal injuries. 
—Menard v. Goltra, 40 S.W.(2d) 1053, 
328 Mo. 368. 


{k] Contract actions.—An instruc- 
tion that defendant admitted the de- 
livery of all the timber except two 
thousand four hundred and thirty-six 
crossties did not deprive defendants 
of the right to claim credit for the 
expense of hauling, but, if they feared 
that the instruction would have that 
effect, they should have asked for a 
specific charge that the expense of 
hauling to the stipulated place of de- 
livery should be deducted from the 
amount which would have been due 
had delivery been made at the agreed 
place. C. H. Smith Tie & Timber Co. 


v. Weatherford, 121 S.W. 943, 92 


Ark. 6 

[1] Directing verdict.—A charge 
to find for defendants, if plaintiff 
failed to make a case, is not error as 
directing a verdict for plaintiff, in the 
absence of a request for a further 
charge. Stipe v. Willingham, 143 S.E. 
614, 38 Ga.App. 244. 


[m] Conjunctive, rather than dis- 
junctive, submission of issues is a de- 
fect of omission which should be cor- 
rected by a request for instructions 
submitting the matters disjunctively. 
Pecos & N. T. Ry. Co. v. Welshimer, 


(Tex.Civ.App.) 170 S.W. 263; Kirby 
Lumber Co. v. Williams, (Tex.Civ. 
App.) 159 S.W. 309; Armstrong v. 


Bart, 'Crexi@iv-App.). 138 31S. We L725 
Oar v. Davis, (Civ.App.) 135 S.W. 710 
[aff 151 S.W. 794, 105 Tex. 479]. 


[n] Separate or community prop- 
erty.—An instruction, in an action by 
a wife against her husband, which de- 
fines in the language of the statute 
separate and community property. is 
correct, and a party desiring further 
instructions thereon must request it. 
Watkins v. Watkins, (Tex.Civ.App.) 
119 S.W. 145. 


48. Pennock v. Dialogue, 2 Pet. (U. 
Seti) Lebdy 3277. - 
49. Moss v. Brown, 154 S.E. 48, 


199 N:C. 189; McCall v.. Gloucester 


Lumber Co., 146 S.E. 579, 196 N.C. 
597. 

50. Jackson v. Weyl, 140 A. 422, 
104 N.J.Law 306; Lange v. New York, 
Sa ee Wie xs NCO: 99 wAG 34.6, 78.98 Nad 
Law 604, 

51. Republic Iron & Steel Co. v. 


Smith, 86 So. 908, 204 Ala. 607; Ala- 
bama Great Southern R. Co. v. Hunt, 
86 So. 97, 17 Ala.App. 566 [cert ger 
86 So. 100, 204 Ala. 504]; Dagegs v. 
St. Louis-San Francisco Ry. Co., (Mo. 
App.) 51 S.W.(2d) 164; Common- 
wealth Ins. Co. of New York v. Fine- 
gold, (Tex.Civ.App.) 183 S.W. 833. 
[a] Thus (1) in a servant’s per- 
sonal injury action, instructions given 
at suggestion of plaintiff's counsel 
advising the jury that plaintiff could 
not recover for more than he had sued 
for were not erroneous for indicating 
the court's view of the evidence, since 
defendant could have requested a suf- 
ficient instruction. Republic-Iron & 
Steel Co. v. Smith, 86 So. 908, 204 Ala. 
607. (2) In an action by a railroad’s 
passenger to recover for injuries when 
he jumped from a moving train under 
the belief induced by a train boy, con- 
ductor, and another that he was being 
carried to execution as a German spy, 
charge given at plaintiff’s request, 
postulating certain facts as a basis 
for the railroad’s negligence, although 
it might have been properly refused 
for giving undue prominence to plain- 
tiff’s claim, is not positively erro- 
neous; if defendant feared harmful 
results, it should have asked an ex- 
planatory charge. Alabama Great 
Southern R. Co. v. Hunt, 86 So. 97, 17 
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Where the court’s outline of the issues of the case 
is defective, the party complaining must make re- 
quests succinctly stating the issues.°* -Even as to 
matters as to which a jury should be charged re- 
gardless of whether or not a request therefor has 
been made,** if the court, after giving its charge, 
asks the parties for requests to charge on any mat- 
ter deemed omitted, the failure of a party to make 
a request for a further instruction is a waiver of 
his right to have such instruction given.°° 
instructions given are not sufficiently full or com- 
plete,*® or if they are not sufficiently detailed 


If the 


Ala.App. 566 [cert gr 86 So. 100, 204 
Ala. 504]. (8) In an action on a fire 
policy covering household’ goods, 
charge directing the jury to ascertain 
the value of the goods, instead of the 
actual cash value, as provided in the 
policy, was not error, in the absence 
of a request for a special charge. 
Commonwealth Ins. Co. of New York 
v. Finegold, (Tex.Civ.App.) 183 S.W. 
833. 


52. Texas & Pacific Coal Co. v. Mc- 
Wain, 124 S.W. 202, 57 Tex.Civ.App. 
512; Waggoner v. Sneed, 118 S.W.‘547, 
53 Tex.Civ.App. 278; Ft. Worth & R. 
G. Ry. Co. v. Eddleman, 114 S.W. 425, 
52 .Tex.Civ.App.-181;!) (Gerstein v...C: 
F. Adams Co., 173 N.W. 209, 169 Wis. 
504. 


[a] Illustration.—It being undis- 
puted that defendant’s employees, 
when they took a clock, were acting in 
the course of their employment, an 
instruction to the jury that they 
should find for plaintiff if defendant's 
employees assaulted her was not er- 
ror, although it did not also embrace 
the question whether the assault was 
committed while the employees were 
acting in the course of their employ- 
ment; especially is this so in view of 
the fact that defendant did not re- 
quest a more favorable instruction. 
Gerstein v. C. F. Adams Co., 173 N.W. 
209, 169 Wis. 504. 


53. Melzner v. Chicago, M. & St. 
Pp. Ry. Go., 153 BP. 1019, 51 Mont. 43875 


54. See supra § 678 text and note 
35; and § 679 text and note 41. 

55. New York Indemnity Co. v. 
May, 295 P. 314, 37 Ariz. 462; Gallup 
v. Pittsburgh Rys. Co., 145 A. 73, 295 
Pa. 203; Kovarik v. Lehigh Valley R. 
Cg; SimxAS 77951240: Pan (533: 


[a] Reason for rule. — While a 
trial court must so instruct the jury 
that they may arrive at a correct 
conclusion, it is the parties’ duty to 
assist the court to instruct properly 
and not mislead it, although uninten- 
tionally. New York Indemnity Co. v. 
May, 295 P. 314, 37 Ariz. 462. 


56. <Ala.—Feore v. Trammel, 104 
So. 808, 213 Ala. 293; Gulf States 
Steel Co. v. Beveridge, 96 So. 587, 209 
Ala. 473; Aldrich Mining Co. vy. 
Pearce, 68 So. 900, 192 Ala. 195; Ewing 
v. Sanford, 19 Ala. 605; Hodges v. 
Montgomery Branch Bank, 13 Ala. 
455; Hunt & Norris v. Toulmin, 1 
Stew.&P. 178. 

Ariz.—New York Indemnity Co. v. 
May, 295 P. 314,387 Ariz. -462:--Wil- 
liams _v. Lloyd, 239 P. 792, 29 Ariz. 


112; Consolidated Nat. Bank of Tuc- 
son v. Cunningham, 238 P. 332, 28 
Ariz. 518. 


Ark.—Western Union Telegraph Co. 
v. Webb, 135 S.W. 366, 98 Ark. 87; 
Brinkley Car Works, etc., Co. v. Coop- 
er. 87 S.W. 645, 75 Ark. 325; McGee 
RR es alm 65 S.W. 461, 69 Ark. 


Cal.—Townsend v. Butterfield, 143 
P. 760, 168 Cal. 564; Scott v. Wood, 22 
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P. 871, 81 Cal. 398; Galwey v. Pacific] 674; Sourbier v. Brown, 123 N.H. Be Minn.—Mortenson vy. Hotel Nicollet 
Auto Stages, 273 P. 866, 96 Cal.App.| 188 Ind. 554; Chicago, S. B. & N. Co., 136 N.W. 306, 118 Minn. 29; Ly- 
169; In re Guilbert’s Estate, 188 P.| Ry. Co. v. Seaman, 105 N.E. 234, iss ons v. Red Wing, CENA 868, 76 
807, 46 Cal.App. 55; Peluso v. City | Ind. 370; Cleveland, C., C. & St. L.| Minn. 20; McCormick Harvesting 
Taxi Co., 182 P. 808, 41 Cal.App. 297;| Ry. Co. v. Harrison, 98 N.E. 729, 178 | Mach. Co. v. McNicholas, 69 N.W. 36, 
Stadler v. Pacific Electric Ry. Co., 138] Ind. 324; Cincinnati, etc., R. Co. v.|66 Minn. 384; Clapp v. Minneapolis, 
P. 948, 23 Cal.App. 571. Smock, 33 N.E.. 108, 133’ Ind: 411;]/etc., R. Co., 29 N.W. 340, 36 Minn, 6, 

Colo.—Heron v. Weston, 100 P Bishop v. Redmond, 8&8 Ind. 157; 1 Am.S.R. 629; Hunter v. Jones, 13 
1130 44 Golo 379; Teenie ae Mattes, Logansport v. Justice, 74 Ind. 878, Minn. 307. 
83 B. 127, 34 Colo. 345: Ruby Chief |?9 Am.R. 79; Fletcher v. Stutz Auto") “Mo.-—Soltesz v. J. H. Belz Provision 
Min  etc.. Co. v. Prentice, 52 P. 210 mobile Co. of America, (App.) 168 N.E.| Co., 260 S.W. 990; Hoover vy. St. Lou- 
25 Golo. 4: Leitensdorf v. King, 4 P.| 585; Lafayette St. Ry. v. Ulrich, 166/ js Electric Terminal Ry. Co., 227 S. 
37, 7 Colo. 436: Willard v. Williams N.E. 257, 168 N.E. 709, 92 Ind.App.| Ww. 77 [rev (App.) 216 S.W. 984]; 

‘ 10 Co ; “oe” 1202; Continental Casualty Co. v.|Matthews v. Missouri Pac. R. Co., 44 


50 P. 207, 10 Colo.App. 140. Whitmore, 137 N.E. 575, 79 Ind.-App.|§.W. 802, 142 Mo. 645; Larkins v. 
Conn.—Selleck v. Sugar Hollow] 157; City’ of Linton v. Jones, 130 N.| Wells, (App.) 44 $.W.(2d) 882; Es- 
Turnpike Co., 13 Conn, 453. E. 541, 75 Ind.App. 320; Chicago, I.| senpreis vy. Blliott’s Department Store 
Fla.—Edwards v. Fitchner, 139 So.| & L. R. Co. v. Shedrow, 129 N.E. 406,|Co., (App.) 37 S.W.(2d)_ 458 [cert 
585. 74 Ind.App. 623; Pittsburgh, C., C. &| quashed 51 S,W.(2d) ay Wagner 
Ga Thiepen,.v.. Aldred). 466. SoH: St LeRyzsCostwn fatman, 122 N.E. | vy. Security Ben. Ass’n, (App.) 276 


: He Sy | 3857, 72 ind, App. 519; Deep Vein Coal|S.W. 81; Dodge v. City of Kirkwood, 
WACO Wie EELS Co,'v. Ward, 123 NE 228, 10 Ind-App.| (App.) 260, S.W. 1012; Dauber v. Jo- 
; z 2 ; : ackson i oa oke Co.|sephson, 237 S.W. 149, 20 o.App. 
325 go G3, O82, Aesumpcag vee @ |v. Van Hentenryck, 120 N.E. 664, 69/531; Mitchell v. Violette, (App.) 221 
Wright, 123’S.E. 740, 158 Ga. 418;| {nd-App. 142; Kluge v. Ries, 117 N.E.|S.W. 777; Richardson v. Metropolitan 
Mobley v. Merchants’ & Pianters’| 262, 66 Ind.App. 610; Queen Coal &/St. Ry. Co., 147 S.W. 1126, 166 Mo. 
Bank. 122 ‘SH 233. 157 Ga. 658: Gill Mining Co. v. Epple, 113 N.E. 19, 64] App..162; D’Arcy v. Catherine Lead 
v. Willingham, 120 S.B, 108, 156 Ga, | imaApp. 235; Robinson v. Young-|Co., 133 S.W. 1191, 155 Mo.App. 260; 
728° Spooner Gobbi 17 "SB. 320, blood, 103 N.E. 347, 54 Ind.App. 669;| Knight v. Kansas City, 119 S.W. 990, 
lta een 458: Hoe S Brown 116 SE Edwards Mfg. Co. v. Stoops, 102 N.E.|138 Mo.App. 153; Lathrop v. Quincy, 
309 155 Ga. 24: Wilkes waMolsone 980, 54 Ind.App. 361; Baltimore & O:)| OV eeKe iG ys (Gouna 5. S.W. 493, 135 
inlie’ S.B. 4, 154 Ga. 618: Ricketson vy. | R. Co. v. Keiser, 94 N.E. 330, 51 Ind.|] Mo.App. 16; Moss v. Missouri Pac. 
Ricketson. 107 S.E. 522, 151’Ga. 540:| APP. 58; Haas v. C. B. Cones, etc.) R. Co., 107 S.W. 422, 128 Mo.App. 
oat Bord 91 S.E 49 146 Ga 164: Mfg. Co., 58 N.E. 499, 25 Ind.App. 469; | 385; Ghere v. Zey, 107 S.W. 418, 128 
NIACORMID Ee Si Ree Oonc, Musgrove, Citizens’ St. R. Co. v. Abright, 42}Mo.App. 362; Haymaker vy. Adams, 
89 SEB 767, 145 Ga. 647: Purvis y_| N.E. 238, 1028, 14 Ind.App. 433. 61 Mo.App. 581. 


Raste, 85 S.B. 1012, 144 Ga. 16; West Iowa.—McQuillen v. Meyers, 241 N. Mont.—Dalke v. Pancoast, 208 P. 
v. Locklear, 79 S.E. 855, 140 Ga. 690;| W. 442, 213 Iowa 1366; Teale v. Bilbo, | 589, 63 Mont. 524; Schumacher v. 
A. G. Garbutt Lumber Co. v. Camp,|199 N.W. 287: Fiske-Marshall Mfg.| Murray Hospital, 193 P. 397, 58 Mont. 
73 S.BE. 841, 137 Ga. 592; BE. B. Martin] Co. v. Rabus & Toeller, 191 N.W. 90, | 447. 

& Sons v. Bank of Leesburg, 73 S.E.|194 Iowa 1193; Walmer-Roberts v. Neb.—In re Charles’ Estate, 225 N. 
387, 137 Ga. 285; Branch v. Bishop,| Hennessey, 181 N.W. 798, 191 Iowa|W. 869, 118 Neb. 634, 64 A.L.R. 1299; 
§8 S.E. 1021, 185 Ga. 110; Dunnell v.| 86; Peterson v. McManus, 172 N.W.| Hannah v. American Live Stock Ins. 
Dunnell, 67 S.E. 806, 134 Ga. 322;|] 460, 187 Iowa 522; Stilwell v. Stil-|Co., 197 N.W. 404, 111 Neb. 660; Corn- 
Seaboard Air-Line Ry. v. Bishop, 63 S.| well, 172 N.W. 177, 186 Iowa 177;/forth v. Graham Ice Cream Co., 191 
BE. 785, 1382 Ga. 37; Savannah Hlectric| Wegner v. Kelly, 165 N.W. 449, 182|N.W. 661, 109 Neb. 426; Larsen v. 
Co. v. Mulliken, 55 S.H. 945, 126 Ga.| Iowa 259 [aff 157°-N.W. 206]; Fisher | Savidge, 170 N.W. 853, 103 Neb. 79; 
722; Holland v. Williams, 55 S.E.| v. Cedar Rapids & M. C. Ry. Co., 157| Van Dorn v. Kimball, 160. N.W. 953, 
1023, 126 Ga. 617; Wheelwright v.| N.W. 860, 177 Iowa 406; Ingebretsen|100 Neb. 590; Edwards v. Bradford 
Akin, 17 S.E. 610, 92 Ga. 394; Poul-| v. Minneapolis & St. L. R. Co., 155 N.| Lumber Co., 145 N.W. 7038, 95 Neb. 
lain v. Poullain, 4 S.E. 92, 76 Ga. A205 (Wis dans 106 Lowa) 4.0 albrook) Vv. 263; Chicago, ete, R. Co. v. Oyster, 
Bertody v. Ison, 69 Ga. 317; City of Western Union Tel. Co., 150 N.W. 75, 78 N.W. 359, 58;Neb. 1; Sioux City; 
Atlanta v. Champe, 66 Ga. 659;|/:169 Iowa 412; ‘McMullen v. Harris, | ete., R. Co. v. Brown, 14 NW. 407, 
Chambers vy. Kicklighter, 148 S.B. 283, | 147 N.W. 164, 165 lowa 703; Mitcheli|13 Neb. 317. 

39 Ga.App. 670; Stipe v. Willingham, | v. Chicago, ete., R. Co., 114 N.W. 622, N.H.—Hooksett v. Amoskeag Mfg. 
143 S.E. 614, 38 Ga.App. 244; Howard]138 Iowa 283; Vorhes v. Buchwald,|Co., 44 N.H. 105; Wright v. Boynton, 
v. Georgia Ry. & oe fae S.H. | 112 N.W. 1105, 137 Iowa ee Halley | 37 N.H. 9, 72 Ame: 319. 

57, 35 Ga.App. 273 (o) oO. v.| v. Tichenor, 94 N,W. 472, 120 Iowa ps : 

Pickron, 124 S.H. 550, 32 Ga.App. 715;|164; Wimer v. Allbaugh, 42 N.W.| yovin Ame ee A meutance Co. of 
Georgia Ry. & Power Co. v. Howell, | 587, 78 lowa 79, 16 Am.S.R. 422; 523: Zabriskie v. Smith, 18 N.Y. 322. 
113 S.E. 101, 28 Ga.App. 798; Mutual Koehler v. Wilson, 40 Iowa 183; 64. eat Beats Eunlewen O1GOtt 119 
Ben. Life Ins. Co. v. Fowler, 108 S.H.) Owen vy. Owen, 22 Iowa 270; Ault v. ae 70 aa ain ae ser Petbe ~ 
69, 27 Ga.App. 147; Milwaukee Me-} Sloan, 4 Iowa 508. for leave to appeal to Ct. of App. 


chanics’ Ins. Co. v. Rawls, 107 S.E. > : eS a é 2 

: » Kan.—Dighera v. Wheat, 116 P. 616, | den 119 N.Y.S. 1129, 1836 App.Div. 888, 
262, 26 Ga-App. 584; City of Sanders-|85 Kan. 458; Belleville Nat, Bank v.|and aff 91 N.E 270, 198 N.Y. 192, 28 
VOR NG Ye, BE eG ‘a. | Ward, 51 P. 58, 6 Kan.App. 291. LR A.N.S. 238]; Woods v. Long’ Is- 


App. 64; Social Circle Cotton Mill land Bo Co. a2 RLY. S140, 11 A 
D) Ty.—Louisvi xs _ | te p.Div. 
Co. v. Ransom, 99 S:H. 238, 23 Ga.App. Ky.—Louisville & N. R. Co. v. Car 16 [aft 54 NEL 1095, 159 NY. Bae). 


605; Camp v. Bagwell & Bagwell,|ter, 10 S.W.(2d) 1064, 226 Ky. 561; ‘3 
(App.) 99 S.E. 234; Gainesville v.| East Tennessee Telephone Co. v. N.C.—O’Brien v. Parks Cromer Co., 
Hanes, 96 S.E. 349, 22 Ga.App. 589; | Cook, 160 S.W. 166, 155 Ky. 649; Wood 145 S.E. 684, 196 N.C. 359; Globe In- 
Flemington, H. & W. R. R. v. South- |v. Rigg, 153 S.W. 214, 152 Ky. 242:|demnity Co. v. Sylva Tanning Co., 
ern Iron & Equipment Co., (App.) 94] Cincinnati, N. O. & T. P. Ry. Co. V. 121 S.E. 468, 187 N.C. 190; Planters’ 
S.E. 644; Consolidated Phosphate Co.| Martin, 142 S.W. 410, 146 Ky. 260;| Bank & Trust Co. v. Yelverton, 117 
v. B. F. Sturtevant Co., 93 S.B. 155,| Loughridge v. Ball, 118 S.W. 321. SRD NES win ROW eas 
0 Ga.App. 474; Southern Ry. Co. v. ‘ es i rani 1adelity Lrus evelopment Co., 111 
Vaetheruy: 98 S.H. 31, 20 Galkno 399); Pee Rae X eee ee S.H. 162, 183 N.C. 249; Duguid v. 
Rounsaville v. Camp, 91 S.E. 446, 19 | 499. Ca ca ae Fellows’ 110 Mass, | R@sberry, 110 S.E. 840, 183 N.C. 134; 
Ga.App. 336; Temples v. Central of|59. ’ ‘ ; : vss | Beck v. Sylva Tanning Co., 101 S.K. 
Georgia Ry. Co., 91 S.E. 502, 19 Ga. sees é ' ., | 498, 179 N.C. 123; Buchanan vy. Cran- 
App. 307; Southern Ry. Co. v. Sewell, Mich.—Kellstrom v. City of Detroit, | berry Furnace Co., 101 S.E. 518, 178 
90 SB. 94, 18 Ga.App. 544; Medlock v,| 228 S.W. 763, 249 Mich. 431; Steep v.| N.C, 643; Baggett v. Lanier, 160 S, 
Aycock, 86 S.H. 455, 16 Ga.App. 813:|Harpham, 217 N.W. 787, 241 Mich. |H. 254, 178 N.C. 129; Carolina Ten- 
Clements v. Citizens’ Banking Co. of | 52; Halloran’s Nat. Detective Agen- | nessee Power Co. v. Hiawassee River 
Eastman, 85 S.B. 935, 16 Ga.App. 636;| CY, v-,Weiden, 213 N.W. 158, 238 Mich.| Power Co., 96 S.E. 99, 175 N.C. 668 
Barton v. Georgia Fruit Package Mfg. | 242; Jua Due v. ebanon Tp., 192 N.W.|Lerror dism 40 S.Ct. 330, 252 U.S. 
Co. 85 SE. 933, 16 Ga. App. 619: 636, 222 Mich. 301; Totten v. Totten, 341, 64 L.Ed. 601]; Cole v. Boyd, 95 
National Life Ins. Co. v. Bean, 84 9..|188,N.W. 257, 172 Mich. 565; Ripley S.B. 778, 175 N.C. 555; American Po- 
152, 15 Ga.App. 661; Barnett  v,|Y: Priest, 135 N.W. 258, 169 Mich. 383; | tato Co. v. Jennette Bros. Co., 93 S.B. 
Savannah Electric Co., 82 8.B. 910,| Lewis v. Detroit Vitrified Brick Co.,| 795, 174 N.C. 236; Howerton y. H. 
15). GaAvp. 270: Hill, |v. Bulan: 129 N.W. 726, 164 Mich. 489; Logan Scherer & Coys Sony 72 7 Oe Nee 
Stevens & Co., 70 S.B. 34, 8 Ga.App. | ¥, wake Shore, etc, R. Co. 112 N.W.| 669; Carter v. Reaves, 83 S.E. 248, 
669: Bunn v Hargraves 60 S.B. 223 506, 148 Mich. 603; Davis v. Michigan 167 N.C. 131; Brown v. Southern R. 

: 518 : 4 "| Cent. "Re Cog Tide NeW. <76)" L47Mich? | Comesits ia 450, 165 N.C. 392; Gay v. 


27; Grossham v. 
838, 174 Ga. 36; Fain v. Fain, 148 S.EH. 


3 Ga.App. 518. 479; Miller v. Shumway, 98 N.W. 385,| Mitchell, 60 S.B. 426, 146 N.C. 409; 
Ind.—Cleveland, C., C. & St. L. Ry.|135 Mich. 654; Barton v. Gray, 24|Ives v. ‘Atlantic, ele, “Riv Cos! 56 S.B. 
Co. ‘v.©Smith, 138 NN. 347,°192° Ind. _N.W. 6388, 967 ‘Mich. 622. CR male), BUKOS 131, 115 Am.S.R. 732, 9 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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or elaborate,>7 or are not 
Ann.Cas. 188; Simmons & Ward v. 


Davenport, 53 S.E. 
Kendrick v. 
117. N.C. 491; 
N.C. 296. 
N.D.—Harmon vy. Haas, 241 N.W. 
70, 61 N.D. 772, 80 A.L.R.,1131; Shell- 
otha v. Kuhn, 160 N.W. 504, 35 N.D 


oO 


255, 140 N.C. 407; 
Dellinger, 23 S.E. 488, 
Morgan vy. Lewis, 95 


. Larson, 3 Ohio 
App, 150,,. 20.,OhioeCir.Ct.N.S. ° 314; 
Griese v. Cleveland Electric R. Co., 
24 OhioCir.Ct.N.S. 60; Pennsylvania 
Co... Rossman,..le2OhioCir.Ct: LLL oT 
OhioCir.Dee. 119; Queen Ins. Co. v. 
Leonard, 9 OhioCir.Ct. 46, 6 OhioCir. 
Dec. 49. 


Okl.—Dunnington v. Loeser, 150 P. 
874 [den reh 149 P. 1161, 48 Okl. 636]. 


Pa._—Bowman v. Stouman, 141 A. 
41, 292 Pa. 293; Powell v. S. Morgan 
Smo OOn noe AS 4G. Jol, ba ecole 


Kehoe v. Allentown, etc., Traction Co., 
41 A.~ 310, 187. Pa. 4743.) Serfass: v. 
Dreisbach, 21 A. 523, 141‘ Pa. 142. 


R.I.—Cady v. Case, 128 A. 193, 46 
R.I. 359 [rearg den 129 A. 816]; War- 
ner Sugar Refining Co. v. Metropoli- 
tan Wholesale Grocery Co., 125 A. 276, 
46 R.I. 158. 

8.C.—W. T. Rawleigh Co. v. Wil- 
son, 139 SE. 395, 141 S.C. 182; Wan- 
namaker v. Traywick, 134 S.E. 234, 


136 S.C. 21; Mrs. Hall’s Cafeteria v. 
Pheenix Ins. Co. of Hartford, Conn., 
W258, Bibs 0; 28 (Ske. 209% SB. Colt 


Co. v. Brown, 110 S.E. 402, 118 S.C. 


868 3).Gase v. Adlanta*& Cy. Av Lio Ry: 
Co:, 92 S.E. 472, 107 S.C. 216; Slater 
Virwerice, 02S) Mie ste; 961 Sue. P2453 


Leppard v. Western Union Telegraph 
Co., 70 S.E. 1004, 88 S.C. 388; Brown 
vy. Southern Ry. Co., 64 S.E. 961, 83 


S.C. 30; Bodie v. Charleston, ete. R. 
Co., 44 S.E. 9438, 66 S.C. 302; Kirby 
v. Southern R. Co., 41 S.E. 765,--63 


S.C. 494; Garrett v. Weinberg, 37 S.E. 
51, 225, 59 S.C. 162; Congdon, Hazard 
& Co. v. Morgan, 13 S.C. 190. 


Tenn.—Chamberlain v. Lee, 257 S. 
W. 415, 148 Tenn. 687; Chicago Guar- 
anty Fund Life Soc. v. Ford, 58 S.\W. 
239, 104 Tenn. 533. 


Tex.—Burnham vy. Logan, 29 S.W. 
1067, 88 Tex. 1; Neyland v. Bendy, 7 
S.W. 497, 69 Tex. 711; Gray v. Wil- 
liams, (Civ.App.) 290 S.W. 844; First 
Nat. Bank v. Mangum, (Civ.App.) 194 
S.W. 647; Houston Belt & Terminal 
Ry. Co. v. Hardin Lumber Co., (Civ. 
App.) 189 S.W. 518; Missouri, K. & 
T. Ry. Co. of Texas v. Robertson, 
Cy: App.) 189 S.W. 284; Paris & G. 
N. Ry. Co. v. Atkins, (Civ. App.) 185 

S.W. 306 [aff 234 S.W. 66]; Liver- 

pool & London & Globe Ins. Co. v. 

Lester, (Civ.App.) 176 S.W. 602; Gal- 

veston, ‘H. &°S..A., Ry..Co: -v. Itule; 

(Civ.App.) 172 S.W. 1123; Scarbrough 

v. Wheeler, (Civ.-App.) 172 S.W. 196; 

Galveston, H. & S. A. Ry. Co. v. Dick- 

ens, (Civ.App.) 170 S.W. 835; Good 

v. Texas & P. Ry. Co., (Civ.App.) 166 

S.W. 670; Missouri, K. & T. Ry. Co. of 

Texas v. Barber, (Civ.App.) 163 S.W. 

116 [rev on other grounds 209 S.W. 

394]; Missouri, K. & T. Ry. Co. of Tex- 

as v. Beasley, (Civ.App.) 162 S.W. 950; 

Parks v. Sullivan, (Civ.App.) 152 5S. 

W. 704; Hengy v. Hengy, (Civ.App.) 

151 S.W. 1127; Landrum v. Thomas, 

(Civ.App.) 149 S.W. 813; Rotan Gro- 

cery Co. v. Tatum, (Civ. App.) 149 S. 

W. 342; Kansas City, M. & O. Ry. Co. 

Va West, (Civ.App.), 149, S.W. 206; 

Missouri, K. & T. Ry. Co. of Texas v. 

Burke, (Civ.App.) 146 S.W. 600; 

Southwestern Portland Cement Co. v. 
McBrayer, (Civ.App.)’ 140 S.W. 388; 
Newton v. Shivers, (Civ.App.) 136 

S.W. 805; Postal Telegraph Cable Co. 
of Texas v. Talerico, (Civ.App.) 136 
S.W. 575; Freeman vy. Cleary, (Civ. 
App.) 136 S.w. 521; Jacksonville Ice 


sufficiently defi- 


} original 
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& Electric Co. v. Moses, 134 S.W. 379, 
63 Tex.Civ.App. 496; St. Louis, B. 
& M. Ry. Co. v. Droddy, (Civ.App.) 
132 S.W. 946; Awalt v. Schooler, (Civ, 
App.) 131 S.W. 302; Steiner v. An- 
derson, (Civ.App.) 130 S.W. 261; Al- 


len v. Allen, (Civ.App.) 128 S.W. 697; 
Provident Nat. Bank v. Webb, 128 S. 
W. 426, 60 Tex.Civ.App. 321; Texas 


Telegraph & Telephone Co. v. Scott, 
127 S.W. 587, 60 Tex.Civ.App. 39; 
Texas cc NewOL Rie Cory ver Ochiltree! 
(Civ.App.) 127 S.W. 584 [aff 136 S.W. 
767, 104 Tex. 265]; Miller v. Freeman, 
CGinApp. 137" SW. 8926 -Bicham 
Bros. v. Port Arthur Canal & Dock 
, 126 S.W..324, 59 Tex.Civ.App. 367; 
Wetzel v. Salterwhite, 125 S.W. 93, 
59 Tex.Civ.App. 1; Patton-Worsham 
Drug Co. v. Drennon, (Civ.App.) 123 


S.W. 705 [rev 133 S.W. 871, 104 Tex. 
62]; J. T. Stark Grain Co. v.. Harry 
Brose Con gesewery 40s ile LORE ive 


App. 529; Knowles v. Northern Texas 
RrAachion. CoOL, 1 GelVeADD.) wile his eV 
232; Galveston Electric Co. v. Dickey, 
120 S.W. 1134, 56 Tex.Civ.App. 490; 
Franks v. Harkness, (Civ.App.) 117 
S.W. 913; Gray.v.. Phillips, 117, S.-W. 
870, 54 Tex.Civ.App. 148; St. Louis 
Southwestern Ry. Co. of Texas v. 
Novell, «(Civy-App:)\ 2145. Sow. 5 S615 
Kaack v. Stanton, 112 S.W. 702, 51 
Tex.Civ.App. 495; Wade v. Galveston, 
Picea Aa Ee yin COn COLVEA DDS) sO 
SWS 4 Sty ouiss.. bower Daeruyen CO: 
v. Knowles, 99 S.W. 

App. 172; 


867, 44 Tex.Civ. 
Galveston, H. & S. A. Ry. 
Co. v. Bonn, 99 S.W. 
App. 631; 


413, 44 Tex.Civ. 
Galveston, H: & S. A. Ry. 
Co. v. Stoy, 99 S.W. 135, 


44 Tex.Civ. 


App. 448; Peacock v. Coltrane, 99 8. 
W. 107, 44 Tex.Civ.App. 530; Mis- 
souri, etce., R. Co. v. Parrott, 94 S:W. 


1135, 96 S.W. 950, 43 Tex.Civ.App. 325. 
. Chapman, 108 


As 338) 93 avitr378. 


Wash.—Rush vy. Spokane Falls, etc., 
R.-Co., 63° P. 500, 23 Wash. 501; Mce- 
Quillan v. Seattle, 43 P. 893, 13 Wash. 
one Box v. Kelse, 31 P. 973, 5 Wash. 
360. 


W.Va.—-Nees v. Julian Goldman 
Stores, 154 S.H. 769, 109 W.Va. 
Taylor v. Sturm Lumber Co,, 111 S.E. 


481, 90; W.Va. 5310. 
Wis.—Owen v. Long, 72 N.W. 364, 
97 Wis. 78; Page v. Sumpter, 11 N.W. 


60, 53 Wis. 652. 


[a] Thus (1) an instruction which 
does not enumerate the facts essen- 
tial to a recovery, but which merely 
calls attention to facts that may be 
considered in determining an issue, 
and which is correct as far as it goes, 
eannot be attacked, in the absence of 
a request for a more complete in- 
struction. Baltimore & O. R. Co. v. 
Keiser, 94 N.E. 330, 51 Ind.App. 58. 
(2) Where one of two defendants 
claimed he was liable only for a re- 
publication of a libel, and not for its 
publication, an instruction 
that, if either defendant participated 
in publication, to find against such 
person or persons as had so partici- 
‘pated, is not erroneous because fail- 
ing to call the jury’s attention to the 
difference between original and sec- 
ondary publications, where a more 


complete instruction was not request-- 


ed. Sourbier v. Brown, 123 N.E. 802, 
188 Ind. 554. (3) The charge that de- 
fendant would be liable if it diverted 
water from its natural ‘flow onto 
plaintiff's land includes its liability 
for collecting the water in a ditch 
and discharging it upon the land, and, 
if plaintiff desired that particular 


manner of diversion submitted to the | 


jury, he should have requested fuller 
instructions. Brown v. Southern R. 
Go.,- 81 S.E.--450,-165 N.C. 392. 


[b] Issues.—(1) A general charge 


| finite or conerete,>% 


Cie) Ay 
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or if the instructions giv- 


substantially covering ground of cav- 
eat is sufficient, in the absence of a 
written request for a more complete 
charge. Grassham y. Wardlaw, 161 
S.E. 838, 174 Ga. 36. (2) It is incum- 
bent on the party apprehending prej- 
udice in charges on respondeat su- 
perior as not sufficiently full to re- 
quest additional charges. Feore v. 
Trammel, 104 So. 808, 213 Ala. 293. 

57. Grant v. Atlantic Coast Line 
R. Co., 147) S.E.. 919, 39 Ga.App.. 5963 
Gradison Const. Co. v. Braun, 180 N.E. 
274, 41 OhioApp. 389. 

58. U.S.—United States Sugar Re- 
finery v. Providence Steam & Gas 
Pipe Co., 62 F. 375, 10 C.C.A. 422. 

Ala.—Rhodes. v. Sherrod, 9 Ala. 63. 

Ariz.—Arizohna Pub. Co. v. Harris, 
181 P. 373, 20 Ariz. 446. 

Ark.—Smith v. Pearce, 
705, 174 Ark. 153 


294 S.W. 


x8 8 v. Coleman, 150 S. 
BH. 164, 169 Ga. 294; Seaboard Air- 
Line R. Co. v. Bishop, 63 S.E. 785, 
132 Ga. 37; Southern Ry. Coz'v. At- 
lantic Ice & Coal Co., 149 S.E. 71, 40 
Ga.App. 103. 


Ill._—Savage v. Chicago & J. Elec- 
trie Ry- Coz 8% NBL ST, osadbleeo oe 
[aff 142 J. App. 342]- 

Ind.—Vandalia Coal Co. v. Yemm, 
92 N.E. 49, 94_N.E. 881, 175 Ind. 524; 
Lafayette St. Ry. v. Ullrich, 166 N.E. 


257, 168 N.B. 709, 92 Ind.App. 202; 
W. J. Holiday & Co. v. Highland Iron _ 


& Steel Co., (App.) 87 N.HE. 249. 


Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Ross, 284 S.W. 1015, 215 Ky. 
114; City of Henderson vy. McGhee, 
58 S:W. 525, 22 Ky.L. 650. 


Md.—Zulver v. Roberts, 161 A. 9, 
162 Md. 636. 


Mass.—Clarke v. Massachusetts Ti- 
tle Ins. Co., 129 N.E. 376, 237 Mass. 
155; Buzzell v. Emerton, 86 N.E. 796, 
161 Mass. 176. 


Minn.—Kelbe v. Boyle, 
847; Osborn v. Mississippi & Rum 
River Boom Co., 103 N.W. 879, 95 
Minn. 149; Germolus v. Sausser, 85 N, 
W. 946, 83 Minn. 141. 


Mo.—Smith v. Fordyce, 88 S.W. 
679, ae Mo. 1; Carpenter v. Hamil- 
ton, 84 S.W. 863, 185 Mo. 603; Byram 
v. Bast St. Louis Ry. Co., (App.) 39 
S.W.(2d) 376; . Schweig v.° Wells; 
(App.) 26 S.W.(2d) 851;  Pavlo:’ v. 
Forum Lunch Co., 19 S.W.(2d) 510, 
225 Mo.App. 167; Buck v. Thatcher, 
7 S.W.(2d) 398, 222 Mo.App. 1036; 
Burke v. Robinson, (App.) 271 S.W, 
1005; Kuhn v. City of St. Joseph, 
(App.) 234 S.W..353; Carney v. Unit- 
ed Rys. Co. of St. Louis, 226° Sow. 
308, 205 Mo.App. 495; Kerr v. Bush, 
(App.) 215 S.W. 393; Winterman vy, 
United Rys. Co. of St. Louis, (App.) 
203 S.W. 486; Summers v. Ruther- 


108 N.W. 


ford, (App.) 195 S.W. 511; Albert vy. 
St. Louis Electric Terminal Ry. Co., 


179 S.W. 955, 192 Mo.App. 665; Hay- 
den v. McColly, 150 $.W, 1132, 166 Mo. 
App. 675; Forrester v. Metropolitan 
St. Ry. Co., 91 S.W. 404, 116 Mo.App. 
37; Wood v. Kelly, 82 Mo.App. 598; 
Dunn v. Northeast Electric Ry. €o., 
81 Mo.App. 42. 


Neb.—Beranek v. Beranek, 145 N, 
W. 712, 95 Neb. 311; Wickhana vy. Wol- 
cott, 95 N.W. 366. 

N.D.—Soules v. Northern Pae. Ry. 
Goi, WHT IN. Wie 823, S4 NLD. Stan Ae 
1917A 501; North Star Lumber Co. 
Be cee Se, 161 N.W. 289, 29 N.D. 


Ohio.—Cooper v. West, 7 Ohio Dec, 
uy 3 SV payee 431. 


93 i 342, 247 Pa, 
Sylvania R. Co,, 


287; " Sutton v. ete 
Goat, TU ZLAs Pas 


844 [64 C.J.] 


TRIAL 


[§ 684 


en are not sufficiently specifie,®® or, generally, | if the instruetions given are not sufficiently de- 


274; Menges v. Muncy Creek Tp., 1 
Pennyp. 179, 38 Leg.Int. 318. 


Tex.—Houston & T. C. R. Co. v. 
Davenport, 117 S.W. 790, 102 Tex. 
369 [aff (Civ.App.) 110 S.W. 150]; 


Southwestern Portland Cement Co. v. 
Presbitero, (Civ.App.) 190 S.W. 776; 
Houston, ete., R. Co. v. Roach, (Civ. 
App.) 114 S.W. 418; Houston & C. 
RA Com wee Craic, © CCiveA DD.) (59 2 ens WVs 
LO3838°" Red River. T. & S. Ry. “Co. v. 
Reynolds, (Civ.App.) 85 S.W. 1169; 
San Antonio & A. P. Ry. Co. v. Lester, 


(Civ.App.) 84 S.W. 401; Chicago, R. 
I. & T. Ry. Co. v. Erwin, (Civ.App.) 


65.S.We 496; Gulf, C: & 'S. KF. Ry.Co. 
v. Harmonson, (Civ.App.) 22 S.W. 764. 

[a] What constitutes passenger. 
Geiger v. Pittsburgh Rys. Co., 93 A. 
842, 247 Pa. 287. 


59. U.S.—Odell Mfg. Co. v. Tib- 
bets, 212 F. 652, 129 C.C.A. 188; Brie 
Recon, Schomenr, Lids W798, 06RC: 


Erie R. Co. v. Weinstein, 166 
PaO CLOuA LS. ore hexasy Gl yukt. 
Coaivee Cody, ile reeile 4 (C.CrAr er onO 
fatten S:Ct. 103; 166) USS 606 4a: 


C.A. 458; 


Ed. 1132]; Central Vermont R. Co. 
v. Soper, 59 F. 879, $ C.C.A,. 341. 
Adal——=Niobpileswisht™ &, Ric (COs Va 


Hugh, 67 So. 278, 190 Ala. 216; George 
F. Craig & Co. v. Pierson Lumber Co., 
60 So. 838,179 Ala. 535; Jones v. Un- 
jon Foundry Co., 55 So. 153, 171 Ala. 
225; Birmingham Ry., Light & Power 
Co. v. Wiggins, 54 So. 189, 170 Ala. 


540; Vandiver v. Waller, 39 So. 136, 
es: Ala. 421; Casky v. Haviland, 13 
Ala. 314. 


Ariz.—MacDonald v. Perry, 255 P. 
494, 32 Ariz. 39; Arizona Pub. Co. v. 
Harris, 181 P. 378, 20 Ariz. 446; Phee- 
Mix) Rye ©o.nve Wwandis, 112). 33844) 13 
Ariz, 279 faff.108 P. 247, 13. Ariz. §0, 


Andi od SiCt, 179 231 -WNSi, be Sym om lus 
Ed. 377]. 
Ark.—St. Louis-San Francisco Ry. 


OOEV IC OSS SON OENV ANS Lil clay Lisi 
Hines v. Rice, 218 S.W. 851, 142 Ark. 
159; Choctaw, etc., R. Co. v. Bas- 
kins, 93 S.W. 757, 78 Ark. 355. 


Cal.—Gomez v. Scanlan, 102 P. 12, 
155 Cal. 528; Henderson v. Los Ange- 
les. Traction Co., 89 P., 976,150 Cal. 
689; Sheets v. Southern Pac. Co., 
(App.) 292 P. 186 [superseded 299 P. 
Gi 8212 ~Cal, 50915 \ Aladdin’'Co. of 
America v. Gregory, 282 P. 1019, 102 
Cal.App. 272; In re Ramey’s Pstate, 
217 RP; 135, 62 Cal.App. 413; Wyseur 
v. Davis, 209 P. 213, 58 Cal.App, 598; 
Peluso v. City Taxi Co., 182, P) 808; 
41 Cal.App.' 297; Viera v. Atchison, 
Wer scm ke bey COnnL0L &, 690, L0°Cal: 
App. 267. 

Colo.—Mountz v. Apt, 119 P. 150, 
51 Colo. 491; Denver City Tramway 
Cox ve ads, 116 wee 25. 60 1Colo.y 328), 
36 L.R.A.N.S. 213; Burnside vy. Peter- 
son, 96 P. 256, 43 Colo. 382, 17 L.R.A. 
N.S..76; Whitehead v. Hmmerich, 87 
P. 790, 38 Colo. 138; Willard v. Wil- 
liams, 50 P. 207, 10 Colo.App. 140; 
Goldhammer v. Dyer, 42 P. 177, 7 
Colo.App. 29. 


Conn.—Hayden v. Fair Haven, etc., 
R: Co. b6.A. 61/38; .76 Conn. 355. 
D.C.—Washington Ry. & Electric 


Co. v. Lanahan, 43 App.D.C. 525. 


Fla.—Pensacola Hlectric Co. v. Bis- 
sett, 52 So. 367, 59 Fla. 360. 

Ga.—Strickland v. Jackson Bank- 
ing Co., 144 S.H. 262, 166 Ga. é 
Phillips v. Phillips, 137 S.E. 561, 163 
Ga. 899; Mobley v. Merchants’ & 
Planters’ Bank, 122 S.E. 233, 157 Ga. 
658; Loe v. Brown, 116 S.B. 309, 155 
Ga. 24; Ricketson v. Ricketson, 107 
S.E. 522, 151 Ga. 540; Ford v. Ford, 91 
S.E. 42, 146 Ga. 164; Georgia & F. Ry. 
Co. v. Tapley, 87 S.H. 4738, 144 Ga. 453, 


L.R.A.1916C 1020; McClellan v. Mc- 
Clellan, 82 S.E. 1069, 142 Ga. 322; Lou- 
isville &. IN. ORs Corev.. Lrout; /30 S35; 
622, 141 Ga. 121; Seaboard Air-Line 
Ry. v. Andrews, 78 S.E. 925, 140 Ga. 
254, Ann.Cas.1914D 165; Howell’ v. 
Clements, 77 S.E.-564, 139 Ga. 441; Sa- 
vannah Electric Co. v. Jackson, 64 S. 
BE. 680, 132 Ga. 559; Southern Ry. Ca. 
v. Thompson, 58 S.H. 11044, 129 Ga. 


367; Foote v. Kelley, 55 S.E. 1045, 
126 Ga. 799; Holland v. Williams, 55 
S.E. 1028, 126 Ga. 617;, Savannah 


Blectric Co. v. Mullikin, 55 S.B. 945, 
126 Ga. 722; Rutledge v. Hudson, 5 S. 
BE. 93, 80 Ga. 266; Atlanta v. Brown, 
73 Ga. 630; Central of Georgia Ry. 
Co. v. Anderson, 158 S.E. 333, 43 Ga. 
App. 189; Louisville & N. R. Co, v. 
Stallings, 133 S.E. 288, 35 Ga.App. 
376; O’Donnelly v. Stapler, 131 S.H. 
91, 34 Ga.App. 637; May v. Yearty, 128 
S.E. 67, 34 Ga.App. 29; Southeastern 
Express Co. v. Chambers, 125 S.E. 
507, 33 Ga.App. 44; Mutual Ben. Life 
Ins. Co. v. Fowler, 108 S.E. 69, 27 
Ga.App. 147; Southern Cotton Oil Co. 
v. Brownlee, 107 S.E. 355, 26 Ga.App. 
782; Milwaukee ‘Mechanics’ Ins. Co. 
ve Rawls,” 107. 'S.B...262: 26) Ga. App: 
584; Bibb Mfg. Co. v. Snow, 106 S.E. 
612, 26 Ga.App. 504; Meador v. Pat- 
terson,. 103 S\B...95;, 25 Ga.App. 267; 
City of Sanderville,v. Moye, 102 S.E. 
552, 25 Ga.App. 64; Social Circle Cot- 
ton Mill Co. vy. Ranson, 99 S.B. 238, 
23 Ga.App. 605; Flemington, H. & W. 
R. R. v. Southern Iron & Equipment 
Co., (App.) 94 S.E. 644; Consolidated 
Phosphate Co. v. B. F. Sturtevant Co., 
93 S.BH. 155, 20 Ga.App. 474; Southern 
Ry. Co. v. Weatherby, 93 S.E. 31, 20 
Ga.App. 399; Rounsaville v. Camp, 91 
S.B. 446, 19 Ga.App. 336; Southern 
Ry. Co. v. Sewell, 90. S.E. 94, 18 Ga. 
App. 544; Steinhauer & Wight v. 
Thompson, 85 S.H. 677, 16 Ga.App. 
470; Rochelle Gin & Cotton Co. v. 
Fisher, 79 S.E. 584, 18 Ga.App.. 621; 
Moultrie Compress Co. v. Byrom Cot- 
ton Co; 7908S Ei. 589, 13 (Ga.App. 617: 
Moore v. C. H. Lowe & Co., 78 S.E. 829, 
13 Ga.App. 120; Citizens’ Nat. Life 
Ins), Co.vi Ragan, 78° SiH 683,13 Ga. 
App. 29; Southern Bell Telephone & 
Telegraph Co. v. Shamos, 77 S.E. 312, 
12 Ga.App. 463; Bagwell v. Milam, 71 
S.E. 684, 9 Ga.App. 315; Charleston & 
W.-C. Ry. Co. v. Duckworth, 66 S.E. 
1018, 7 Ga.App. 350; Bunn v. Har- 
graves, 60 S.E. 223, 3 Ga.App. 518. 


Idaho.—Barter v. Stewart Mining 
Co., 135 P. 68, 24 Idaho 540. 


I1l.—Plaut v. Young, 38 Il].App. 102. 


Ind:—New York, C. & St. lu. R. Co. 
v. First Trust & Savings Bank, 153 
N.E. 761, 198 Ind. 376; New Castle 
Bridge Cox ‘vi Doty, 79 Nini 485.168 
Ind. 259 [transf from App. Ct. 76 N. 
i. 557, 37 Ind.App. 84]; Du Souchet 
v. Dutcher, 15 N.E. 459, 113 Ind. 249; 
Insurance Co. of North America v. 
Brim, 12 N.E. 315, 111 Ind. 281; Mur- 
ray v. Cottrell, 141 N.E. 524, 80 Ind. 
App. 521; Continental Casualty Co. v. 
Whitmore, 137 N.H. 575, 79 Ind.App. 
157; City of Linton v. Jones, 130 N. 
EH. 541, 75 Ind.App. 320; Pittsburgh, 
Gy €. SsSta li By. Co, wv. Tatmane 122 
N.H. 357, 72 Ind.App. 519; New York 
Cent. R..Co. v. Reidenbach, 125 N.E. 
55, 71 Ind.App. 390; Kluge v. Ries, 
slay N.E. 262, 66 Ind.App. 610; Carter 
v. Richart, 114 N.H. 110, 65 Ind.App. 
255; Terre Haute Brewing Co. v. 
Ward, 102 N.E. 395, 105 N.B. 58, 56 
Ind.App. 155; Chicago & E. R. Co. 
v. Hamerick, 96 N.W. 649, 50 Ind.App. 
425 [petition set aside 97 N.f@. 546, and 
reh den 98 N.E. 422]; Indianapolis & 
Northwestern Traction Co, vy. Newby, 
90 N.H. 29, 91 N.H. 36, 45 Ind.App. 
540; Indiana Union Traction Co. v. 
Smalley, 88 N.E. 867, 44 Ind. App. 172; 


W. J. Holliday & Co. v. Highland Tron 
& Steel Co., 87 N.E. 249, 43 Ind.App. 
342. 3 


Iowa.—Granette Products Co. v, Ar- 
thur H. Neumann & Co., 221 N.W. 197, 
208 Iowa 24; Riddle v. Chicago, B. & 
Q. R. Co., 210 N.W. 770, 203 Iowa 1232; 
Rastede v. Chicago, St. P., M. & O. 
Ry. Co., 212 N.W. 751, 203 Iowa 430; 
Teale v. Bilbo, 199 N.W. 287; Green 
Bay Lumber Co. v. Fredericksen, 196 
N.W. 790, 197 Iowa 70; Kelly v. Mus- 
Gating yin 6 LSaoRe ©O-,) toil SN Vimo. Ds 
195 Iowa 17; McSpadden v. Axmear, 
181 N.W. 4, 191 Iowa 547; Walmer- 
Roberts v. Hennessey, 181 N.W. 798, 
191 Iowa 86; Blackmore v. City of 
Council Bluffs, 176 N.W. 369, ..189 
Iowa 157; Wagner v. Kloster, 175 N. 
W. 840, 188 lowa 174; Livingstone v. 
Dole, 167 N.W. 639, 184 Iowa 1340; 
Wiese v. Chicago Great Western R. 
Co., 166 N.W. 66, 182 Iowa 508; Weg- 
ner_v. Kelly, 165 N.W. 449, 182 Iowa 
259 > aff 15ST. NeW. 2061s MeCord. vy 
Mitchell, 165 N.W. 453, 182 Iowa 196; 
Fred S. Todd Shoe Co. v, Pierce Shoe 
Co., 160 N.W. 827 179 Lowa’ 1333; 
Hall v. City of Shenandoah, 162 N.W. 
575, 179 Iowa 1192; Baker v. Zim- 
merman, 161 N.W. 479, 179 Iowa 272; 
Akin v. Madison County, 159 N.W. 
705, 178 Iowa 161; Haradon v. Sloan, 
138 N.W. 556, 157 Iowa 608; -Rottles- 
berger v. Hanley, 136 N.W. 776, 155 
Iowa 6388; Silvers v. Floyd, 131 N.W. 
652, 151 Iowa 415; Bradbury v. Chi- 
Cagzo, Re 2. (SNPS Rey... 'Cos,, ea8: INGWes ie 
149™ Towa -51,% 400s ARZAIN Se Oo4s 
Greenway v. Taylor County, 122 N.W. 
943, 144 Iowa 332; O’Mara v. Jensma, 
121 N.W. 518, 143 Iowa 297; Mitchell 
v. Chicago, R. I. & P. Ry. Co., 114 N. 
W. 622, 138 Iowa 283; Vorhes v. Buch- 
wald, 112 N.W. 1105, 137 Iowa 721; 
Aughey v. Windrem, 114 N.W. 1047, 
137 Iowa 3153) Capital City Brick we 
Pipe Co. v. City of Des Moines, 113 
N.W. 835, 136 Iowa 243; Hill v. Glen- 
wood, 100 N.W. 522, 124 Iowa 479; 
Connors v. Chingren, 82 N.W. 934, 
111 Iowa 437; Shroeder v. Webster, 
55 N.W. 569, 88 Iowa 627; Hubbell v. 
Ream, 31 Iowa 289; City Deposit 
Bank of Columbus v. Green, 115 N,W, 
893, 13 Iowa 156. 


Kan.—Hoyt v. Dengler; 38 P. 260, 
54 Kan. 809; State v. Peterson, 16 
P. 263, 38 Kan. 204; Turner vy. Tootle, 
58 P. 562, 9 Kan.App. 765; John V. 
Farwell Co. v. Thomas, 56 P. 151, 8 
Kan.App. 614; Missouri, ete, R. Co. 
v. Young, 56 P. 542, 8 Kan.App. 525. 


Ky.—R. C. Tway Mining Co. v. Ty- 
ree, 208 S.W. 817; Louisville & I, R. 
Co. v. Frazee, 200 S.W. 948, 179 Ky. 
488; Nashville, C. & St. L. Ry. Co. v. 
Henry, 182 S.W. 651, 168 Ky. 453 [aff 
S12 S.CuUn401; 9243; 5U. Si 626% 61 ads 
936]; Ventura Hotel Co. v. Pabst 
Brewing Co., 128 S.W. 292; Louisville 
& N. R. Co. v. Simrall’s Adm’r, 104 
Sow, Lod) 127 Kys 5bie8i) Keyz bt sr36¢9 
[petition for modification of op den 
104 S.W. 1199, 32: Ky.L. +240]; “Bur- 
dett v. Mullin’s Ex’x, 110 S.W. 855, 33 
Ky.L. 691; Patterson v. T. J. Moss 
Tie Co., 97 S.W. 379, 30 Ky.L. 9; Lou- 
isville & N. R. Co. v. Cooper, 65 S.W. 
795, 23 Ky.L. 1658; Lloyd v. Knadler, 
63 S.W. 442, 23 Ky.L. 551;. Hender- 
Ses v. McGhee, 58 S.W. 525, 22 Ky.L. 


Me.—-Murchie v. Gates, 4 A. 698, 
iB es Blackington v. Sumner, 69 
e. : 


Md.—Capital Traction Co. v. Cont- 
ner, 87 A. 904, 120 Md. 78; Baltimore, 
oo R. Co. v. State, 32 A. 201, 81 Md. 


Mass.—Winslow v. New England 


Co-op. Soc., 114 N.E. 748, 225 Mass. 
576; Butler v. Butler, 113 N.B. Buta 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Cameron v. New Eng- 


225 Mass. 22; 
65 N.E. 385, 182 


land Tel., etc., Co., 
Mass. 310. 


Mich.—Steep v. Harpham, 217 N.W. 
787, 241 Mich. 652; La Due v. Leb- 
anon. Tp., 192 N.W. 636, 222 Mich. 
301; Schneider v. C. H. Little Co., 
166 N.W. 912, 200 Mich. 361; Hartwig 
v. Kell, 165 N.W. 693, 199 Mich. 603; 
Bartholomeu vy. Walsh, 157 N.W. 575, 
191 Mich. 252; Spray v. Ayotte, 126 
N.W. 630, 161 Mich. 593; Hammond 
v. Porter, 114 N.W. 64, 150 Mich. 328; 
Alderton v. Williams, 102 N.W. 753, 
139 Mich. 296; Hewitt v. East Jor- 
dan Lumber Co., 98 N.W.. 992, 1386 
Mich. 110. 

Minn.—Gee v. Great Northern Ry. 
Co., 138 N.W. 684, 119 Minn. 438; De 
Blois v. Great Northern R..Co., 108 
N.W. 293, 99 Minn. 18; Germolus v. 
Sausser, 85 N.W. 946, 83 Minn. 141, 
f . z Provision 
Co., 260 S.W. 990; Monsanto Chemi- 
eal Works v. American Zinc, Lead & 
Smelting Co., 253 S.W. 1006; Rogles 
oS United Rys. Co., 232 SW. 93; Hurl- 
burt v. Bush, 224 S.W. O23) 284 Mo. 
397; State ex rel. United Rys. Co. v. 
Reynolds, 165 S.W. 729, 257 Mo. 19 
[quashing cert 158 S.W. 446, 176 Mo. 
App. 423]; Murphy v. Wabash R. Co., 
128 S.W. 481, 228 Mo. 56; “Brown v. 
Globe Printing Co., 112 S.W. 462, 213 
Mo. 611, 127 Am.S.R. 627; Flaherty 
v. St. Louis Transit Co., 106 S.W. 15, 
207 Mo. 318; Barth v. Kansas City 
Bl. R. Co., 44 S.W. 778, 142 Mo. 535; 
McGinnis v. St. Louis Public Service 
Co., (App.) 44 S.W.(2d) 886; Cottier 
WouChicaso, Bc @. Ry Co.) (App) 33 
S.W.(2d) 173;' Sehweig v. Wells; 
{App.)) 26° S:W.(20) 851; “Brown'\-v. 
Shepard Elevator Co., (App.) 23 S.W. 
(2d) 1100; Pavlo v. Forum Lunch Co., 
19 S.W.(2d) 510, 225 Mo.App. 167; 
Wagner v. Security Ben. Ass’n, (App.) 
276 S.W. 81; Quick v. Williams, 271 
S.W. 834, 219 Mo.App. 336; Wingfield 
v. Moberly Oil Co., (App.) 269 S.W. 
644; Third Nat. Bank v. Yorkshire 
Ins. Co., 267 S.W. 445, 218 Mo.App. 
660; Rothenheber v. Pulitzer Pub. 
Co., (App.) 262 S.W. 48 [quashed 270 
S.W. 633, and op conformed to (App.) 
273 S.W. 1119]; Humpert v. Wells, 
(App.) 253 S.W. 60; Stephens v. Saun- 
ders, (App.) 239 S.W. 600; Greenwell 
Vv. Chicago, M. & St. P.. Ry: Co. (App,) 
224 S.W. 404; Dyrez v. Hammond 
Packinge..Co., (App:):- 194. -S.W.. 761; 
McDonald v. Central Illinois Const, 
Co.,, 190 S.W. 633, 196 Mo.App. 57; 
Starks v. Lusk, 187 S.W. 586, 194 Mo. 
App.. 250 [aff 216 S.W. 1119, 280 Mo. 
268]; Arkansas Grocer Co. v. Deusch, 
(App.) 186 S.W. 579;, Dale v. Smith, 
(App.) 185° S.W. 1183; Lindsay v. St. 
Louis & H. Ry. Co., (App.) 178 S.W. 
276; O’Malley v. Musick, 177 S.W. 
749, 191 Mo.App. 405; Dalton v. St. 
Louis Smelting & Refining Co., 174 S. 
W. 468, 188 Mo.App. 529; Winston v. 
Lusk, 172 S.W. 76, 186 Mo.App. 381; 
Gummerson y. Kansas City Bolt & 
Nut Co., 171 S.W. 959, 185 Mo.App. 7; 
Nelson v. United Rys. Co. of St. Louis, 
158 S.W. 446, 176 Mo.App. 423; Hay- 
wood y. Kuhn, 151 S.W. 204, 168 Mo. 
App. 56; Hayden v. McColly, 150 S. 
W. 1132, 166 Mo.App. 675; Holland v. 
Chicago, R: I. & P. Ry. Co., 146 S.W. 
1181, 163 Mo.App. 251; Downs v. Mis- 
souri & Kansas Telephone Co., 143 8S. 


W. 889, 161 Mo.App. 274; Mills v. 
Metropolitan St. Ry. Co., 137 S.W. 
1006, 157 Mo.App. 529; ~Voelker v. 


Hill-O’Meara Const. Co., 1381 S.W. 907, 
153 Mo.App. 1; Johnston v. St. Louis 
& S. F. R. Co., 130 S.W. 4138, 150: Mo. 
App. 304; Hales v. Raines, 130 S.W. 
425, 146 Mo.App. 232; Simpsen v. 
Ball, 129 S.W. 1017, 145 Mo.App. 268; 
National Stamping & Electric Works 
v. Wicks, 128 S.W. 775, 144 Mo.App. 
249; Clack v. Kansas City Blectrical 
Wire Subway Co., 119 S.W. 1014, 138 


TRIAL 
Mo.App. 205; Thompson v. City of 
Independence, 111 S.W. 521, 131 Mo. 


App. 375; Hufford v. Metropolitan St. 
Ry. Co.,'109 S.W. 1062, 130 Mo.App. 
638; Moss v. Missouri Pac. Ry. Co., 
107 S.W. 422, 128 Mo.App. 385; Ghere 
v. Zey, (App.) 107 S.W. 418; Yager v. 
Bruce, 93 S.W. 307, 116 Mo.App. 373. 


Mont.—Dalke v. Pancoast, 208 P. 
589, 63 Mont. 524; Zanos v. Great 
Northern Ry. Co., 198 P. 138, 60 Mont. 
7; Schumacher v. Murray Hospital, 
193 P. 397, 58 Mont. 447; Wallace v. 
Chicaso,.Mié& POS: Ry4Co.7157 P. 995, 
52 Mont. 345; Kirk v. Smith, 138 P. 
1088, 48 Mont. 489; Heitman v. Chi- 
CaP Oy Mw Go Sit. ea bey Cor, 1 Zo 22. 401, 
45 Mont. 406; Nelson v. Boston, etc., 
Consol. Copper, ete., Min. Co., 88 P. 
785, 35 Mont. 223; Hardesty v. Larg rey 
Lumber Co., 86 P. 29, 34 Mont. shail 


Neb.—Hannah y. American Live 
Stock Ins. Co., 197 N.W. 404, 111 Neb. 


660; Ellwanger v. Goss, 170 N.W. 830, 
103 Neb. 132; Larsen v. Savidge, 170 
NW. 353; 103 Neb. 79; Haight v. 


Omaha & C. B. St. Ry. Co., 166 N.W. 
248, 101 Neb. 841; Webb v. Omaha & 
S. I: Ry. Co., 164 N.W. 564, 101 Neb. 
596; Van Dorn v. Kimball, 160 N.W. 
953, 100 Neb. 590; Gundy v. Nye- 
Schneider-Fowler Co., 131 N.W. 964, 
89 Neb. 599; Christensen vy. Tate, 128 
N.W. 622, 87 Neb. 848. 


N.H.—McCarthy v. Souther, 
445, 83 N.H. 29; 
Ns ante Me 


N.J.—Thibodeau v. 
320, 95 N.J.Law 180. 


N.M.—Palatine Ins. Co. v. Santa Fé 
Mercantile Co., 82 P. 363, 13 N.M. 241. 


N.Y.—Bresslin v. Star Co., 151 N. 
Y.S. 660, 166 App.Div. 89 [aff/148 N. 
Y.S. 295, 85 Mise.°609]; Wall v. New 
YorkiCent., sete, RcComs 6) NvvaS./ 5.100) 
56 App.Div. 599; Powell v. Jones, 42 
Barb. 24. 


N.C.—Roberts v. Davis, 157 S.E. 66, 
200 N.C. 424; Moss v. Brown, 154 S.E. 
48, 199 N.C. 189; McCall v. Glouces- 
ter Lumber Co., 146 S.E. 579, 196 N.C. 
597; Gibbs v. Western Union Tele- 
graph Co., 146 S.H. 209, 196 N.C. 516; 
Tate v. Parker-Graham-Sexton, 146 
S.E. 85, 194 N.C. 499; Fisher v. Dea- 
ton, 146 S.B. 66, 196 N.C. 461; O’Brien 
v. Parks Cramer Co., 145° S.E. 684, 
196 N.C. 359; Keith Bros. v. Kennedy, 
140 S.B. 721, 194 N.C. 784; Globe In- 
demnity Co. v. Sylva Tanning Co., 121 
S.B. 468. 187 'N.C:: 1903 — Planters’ 
Bank & Trust Co. vy. Yelverton, 117 S. 
E. 299, 185 N.C. 314; Currie v.. Mal- 
loy, 116 S.B. 564, 185 N.C. 206; West 
Const. Co. v. Atlantic Coast Line Ry 
Co. Erb IS. Hy, 35nSo N.C. 43 Bowen: vi 
Schnibben, 114 S.E. 170, 184 N.C. 248; 
Bowman vy. Fidelity Trust & Develop- 
ment ‘Co., 211 SiR 162, sl83ANC. 249: 
Duguid v. Rasberry, 110 S.E. 840, 183 
N.C. 134; Paul v. National Auction 
Co., 105 S.E. 881, 181 N.C. 1; Beck v. 
Sylva Tanning Co., 101 S.E. 498, 179 
N.C. 123; Buchanan v. Cranberry 
Hurnace Coy etOleSie es blsy 1:78) NIC. 
643; Baggett v. Lanier, 100 S.E. 254, 
178 N.C. 129; Patillo v. Camp Mfg. 
Co:, 98S: 323,0177 N.C. 15635) Brad= 
ley v. Camp Mfg. Co,, 98 S.E. 318, 177 
N.C. 153; Carolina Tennessee Pow- 
er Co. v. Hiawassee River Power Co., 
96 S.E. 99, 175 N.C. 668 [error dism 
40 StCt. 1330, 2252 US? 341, 640 Lendl 
601]; Cole v. Boyd, 95 S.E. 778, 175 
N.C. 5553 American’ Potato) Co. wx 
Jennetto Bros. Co., 93 S.E. 795, 174 N. 
C. 236; Webb v. Rosemond, 90 S.E. 
306, 172 N.C. 848; Bloxam v. Stave & 
Timber Corp., 89 S.E. 1013; Reed Coal 
Coliv. Pain, +8948. BE: 29,° 171, N.C: 646% 
Zollicoffer v. Zollicoffer, 84 S.E. 349, 
168 N.C. 326; Monds v. Town of Dunn, 
79 S.E. 303, 163 N.C: 108; Hardy v. 
Hines Bros. Lumber Co., 75 S.E. 855, 
160 N.C. 113, 42 L.R.A.N.S. 759; Trol- 
linger v. Fleer, 72 S.H. 795, 157 N.C. 


: LSiecAG 
Kent v. Tyson, 20 N. 


Hamley, 112 A. 
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81; Gay v. Mitchell, 60 S.E. 426, 146 
N.C. 509; Ives v. Atlantic & N. Cur? 
Ce a eras SE. TA, 42" NEG ids: Te bmeAmn- 
32, 9 Ann.Cas. 188; Boon v. 
Aree "12 S.E. 1032, 108 N.C. 187. 
N.D.—Harmon v. Haas, 241 N.W. 
7.0)61 N.D. 772, 80 ATR: 113d) Shell= 
berg v. Kuhn, 160 N.W. 504, 35 N.D. 


448; McGregor v. Great Northern Ry. 
Go., 154 NW... 261, 31 N.D. “471, Ann, 
Cas.1917E 141; State v. Banik, 131 
INOW 5262, © 21 IND A eiLamdis ave 
Fyles, 120 N.W. 566, 18 N.D. 587. 
Ohio.—Bruce v. Cook, 171 N.E. 424, 


34 OhioApp. 563; McDowell v. Lar- 
son, 1 OhioApp. 150, 20 Ohio Cir.Ct. 
N.S. 314; Hoppe v. Parmalee, 20 Ohio 
Cir.Ct. 303, 11 Ohio Cir.Dec. 24; Cleve- 
land, ete., R. Co. v. Richerson, 19 Ohio 
Cir-Ct..385,,10 Ohio CirsDee: 326: 


Okl.—City of Ada v. Smith, 175 P. 
924, 73 Okl. 280; Chickasha St. Ry. Co. 
v. Wund, 132 P. 1078, 37 Okl. 582. 


Or.—Boyd v. Grove, 173 P. 310, 89 
Or. 80; McGee v. Carlton Lumber Co., 
15d PL 6b2) 77 Or: =4465, “Walling ye 
Portland Gas & Coke Co., 147 P. 399, 
75 Or. 495; McClaugherty v. Rogue 
River Electric Co., 140 P. 64, 144 P. 
569, 73 Or. 135; Devroe v. Portland 
Ry., Light & Power Co., 131 P. 304, 64 
Or. 547; Anderson v. Aupperle, 95 P. 
330, 51 Or. 556; Schoellhamer v. Ro- 
metsch, 38 P. 344, 26 Or. 394; Kearn- 
ey v. Snodgrass, 7. Ps 309, 12 Ore sil: 


Pa.—Herb v. Hallowell,. 154 A. 582, 
304 Pa. 128; Leonard v. Baltimore & 
OF} BiacCovy LOZ As 200 het bo pea eno es 
Hichenhofer y. City of Philadelphia, 
93 A. 1065, 248 Pa. 365; Irwin v. 
Pennsylvania R.-Co., 75 A. 19, 226 Pa. 
15.65), Manny w. Bennett, 72 A. 342, 223 
Pai363) Hamilton v; Pittsbure, Bo & 
Los Be Re Cowl 94; Pas 145 A 6 en Dens 
nis) v,, Alexander,,.3 Pa. 50; (Ungar 
BuickCo,. vo. Tham, 158 A, 3 Lone 4 Pas 
Super. 318: Dorety v. Horrocks, 65 
Pa.Super. 572; Andrews v. Kissinger, 
60 Pa.Super. 599; Lewin v. Pauli, 19 
Pa.Super. 447. 


R.I.—Cady v. Case, 128 A. 193, 46 
R.I. 3859 [rearg den 129 A. 816]; 
Warner Sugar Refining Co. v. Metro- 
politan Wholesale Grocery Co., 125 A. 
276, 46 R.I. 158. 


S.C.—Nichols yv. Congaree Fertilizer 
Co., 149 S.B. 162, 151 S.C. 417; Knight 
v. Sullivan Power Co., 138 S.E. 818, 
140 S.C. 296; Mrs. Hall’s Cafeteria v. 
Pheenix Ins. Co. of Hartford; Conn.,; 
122. S.E. 580, 128 S.C. 209; Terry v: 
Richardson, 116 S.E. 278, 123 S.C. 319; 
Hiller v. Bank of Columbia, 79 S.E. 
899, 96 S.C. 74; Gossett v. Western 
Union Telegraph Co., 79 S.E. 309, 95 
S.C. 397; Osteen v. Atlantic Coast 
Line Rs Cos) 16: «Soho 258 93 S.Gi moles 
Bennett v. Columbia Eleetric St. Ry., 
Light! & Power-Co.; “75 ‘S.mi 277. 92 
S.C. 72; Stephens v. Liong, 75. Sik 
530, 92 S.C. 65; Woodstock Hardwood 
& Spool Mfg. Co. v. Charleston Light 
& Water Co., 66 S.E. 194, 84 S.C. 306; 
Woodstock Hardwood & Spool Mfg. 


Co. v. Charleston Light & Water Co., 
63 S.H. 548; McCarty v. Piedmont 


Mut. Ins. Co., 62 S.B. Ts 
18 L.R.A.N.S. 729; Rochester v. Bull, 
58 S.H. 766, 78 S.C. 249; Dempsey v. 
Western Union Telegraph Co., 58 S.E. 
9, 77 S.C. 399; Township Com’rs’ of 
St. Andrews Parish v. Charleston 
Min. (é& Eis. (Cox, 52) SEBeZ 01 fiG eG. 
382; Easler v. Southern R. Co., 37 S. 
H. 938, 59 S.C. 311; Nohrden v. North- 
eastern R. Col, 37'S.H. 228; 59 SiC) 87; 
82 Am.S.R. 826. 

S.D.—Connell v. City of Canton, 124 
N-W. 839, 24 S.D. 572: 

Tenn.—Chamberlain vy. Lee, 257 S. 
W. 415, 148 Tenn. 637; Maxwell -v. 
Hill; 15.:S.W. 253,- 89 .Tenn. 584: 
Thompson v. Com. Commercial Bank, 
3.Coldw. 46. 


Tex.—Clevenger v. Blount, 122 S.W. 


81° S:C. 152; 
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529, 108 Tex. 27 [aff (Civ.App.) 114 
S.W. 868]; Chicago, ete, R. Co. v. 


Johnson, 108 S.W. 964, 101 Tex. 422; 


O’Neil v. Wills. Point Bank, 2°S.W. 
754, 67 Tex. 36; Thompson v. Payne, 
21 Tex. 621; Payne v. Douglas, (Civ. 


App.) 241 S.W. 238; First Nat. Bank 
v. Mangum, (Civ.App.) 194 S.W. 647; 
Rishworth v. Moss, (Civ.App.) 191.8. 
W. 843 [aff (Commn.App.) 222 S.W. 
225]; Houston Belt & Terminal Ry. 
Co. v. Hardin Lumber Co., (Civ.App.) 
189 S.W. 548; Missouri, K. & T. Ry. 
Co. of Texas v. Robertson, (Civ.App.-) 
189 S.W. 284; Paris & G. N. Ry. Co. 
v. Atkins, (Civy.App.) 185 S.W. 306 
{aff 284 S.W. 66]; Selden-Breck 
Const. Co. v. Kelley, (Civ-App.) 168 
S.W. 985; Western Union Telegraph 
Co. v. Erwin, (Civ.App.) 164 S.W. 908; 
Missouri, K. & T. Ry. Co. of Texas v. 


Beasley, (Civ.App.) 162 S.W. 950; 
Missouri, K. & T. Ry. Co. of Texas v. 
Maples, (Civ.App.) 162 S.W. 426; 
Hutton v. Pederson, (Civ.App.) 153 
S.W. 176; Morrison y. Cotton, (Civ. 
App.) 152 S.W. 866; Missouri, K. & 


T. Ry. Co. of Texas v. Brown; (Civ. 
App.) 147 S.W. 1177; Galveston, H. & 
S. A. Ry. Co. v. Kurtz, (Civ.App.) 147 
S.W. 658; Abilene Light & Water Co. 
v. Robinson, (Civ.App.) 146 S.W. 
1052; St. Louis Southwestern Ry. Co. 
of Texas v. Addis, (Civ.App.) 142 S. 
W. 955; Galveston, H. & S. A. Ry. Co. 
v. Grenig, (Civ.App.) 142 S.W. 135; 
Southwestern Telegraph & Telephone 
Co. vy. Sanders, (Civ.App.) 138 S.W. 
1181 [aff 178 S.W. 865, 107 Tex. 49]; 
Missouri, K. & T. Ry. Co. of Texas v. 
Turner, (Civ.App.) 188 S.W. 1126; 
Sanders v. St. Louis Southwestern Ry. 
Com of wlexas. (Civ App.) 1 Lebyl. We 
718; Jacksonville Ice & Electric Co. 
v. Moses, 134 S.W. 379, 63 Tex.Civ. 
App. 496; Missouri, K. & T. Ry. Co. 
of Texas v. MclIlhaney, 129 S.W. 153, 
60 Tex:Civ.App. 598; Texas & P: Ry. 


Co. v. Bullard, (Civ.App:) 127 S.W. 
dae pee hicaro, RR lySoGa Ryn COs Wy. 
Coffee, ‘Civ.App.) 126 S.W. 638 [rev 


TAM Say 1174, LO4 Dex. 912715 linree= 
man v. Nickels, 125 S.W. 941, 59 Tex. 
Civ.App. 154; Galveston, H. & S. A. 
Ry. Co. v. Senn, 125 S.W. 322, 59 ‘Tex: 
‘Civ.App. 15; Wm. Cameron & Co. v. 
Matthews, 124 S.W. 192, 59 Tex.Civ. 
App. 118; International & G. N. R. Co. 
v. Biles & Ruby, 120 S.W. 952, 56 Tex. 
Civ.App. 193; Beaumont, S. L. & W. 
R. Co. v. Olmstead, 120 S.W. 596, 56 
Tex.Civ.App. 96; Missouri, K. & T. 
Ry. Co. of Texas v. Williams, (Civ. 
App.) 117 S.W. 1043 [aff 125 S.W. 881, 
103 Tex. 228]; Texas & N. O. R. Co. v. 


Reed, 116 S.W. 69, 54 Tex.Civ.App. 26; 


Missouri, K. & T. Ry. Co. of Texas v. 


hasater. 115° S.W. 103,53. Tex.Civ. 
App. 51; Houston, EH. & W. T. Ry. Co. 
v. Roach, 114 S.W. 418, 52 Tex.Civ. 


App. 95; Wilkins v. Clawson, 110 S. 
W. 108, 50 Tex.Civ.App. 82; Missouri, 
K. & T. Ry. Co. of Texas v. McDuffey, 
109 S.W. 1104, 50 Tex.Civ.App. 202; 
El Paso Electric Ry. Co. v. Kelly, 
(Civ.App.) 109 S.W. 415; Gonzales v. 
Galveston, H. & S. A. Ry. Co., (Civ. 
App.) 107 S.W. 896; Waters-Pierce 
Oil Co. v. Snell, 106 S.W. 170, 47 Tex. 
CiviApp: 413; -Texas & N=O: R.Co. ve 
Searborough, (Civ.App.) 104 S.W. 408 
{aff 108 S.W. 804, 101 Tex. 436]; 
Serimshire v. Smith, (Civ.App.) 103 
S.W. 1110; Burton Lumber Corp. v: 
City of Houston, 101 S.W. 822, 45 Tex. 
Civ.App. 363; Baldwin v. Polti, 101 
S.W. 548, 45 Tex.Civ.App. 638; Gal- 
veston, H. & S. Ay Ry. Co. v. Patillo, 
LO, Sow. 492) 45 Tex-CivApp.. 672% 
Galveston, H. & S. A. Ry. Co. v. Par- 
ish, 100 S.W. 1175, 45 Tex.Civ.App. 
493; San Antonio Traction Co. v. 
Flory, 100 S.W. 200, 45 Tex.Civ.App. 
233: Galveston, etc., R. Co. v. Stoy, 99 
S.W. 135, 44 Tex.Civ.App. 448; Pea- 
cock v. Coltrane, 99 S.W. 107, 44 Tex. 
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Civ.App. 530; Gulf, C. & S. F. Ry. Co. 
V.. Booth,’ (Civ.App.)y 97 S.W. '128; 
Missouri, K. & T. Ry. Co. of Texas v. 
Parrott, 94 S.W. 1135, 96 S.W. 950, 43 
Tex.Civ.App. 825; St. Louis South- 
western R. Co. v. Harrison, 73 S.W. 
38, 32 .Tex.Civ.App. 368; De Catur 
Cotton Seed Oil Mill Co: v. Johnson, 
(Civ.App.) 35 S.W. 951; San Antonio 
& A. P. Ry. Co. v. Kniffin, 23 S.W.: 457, 
4 Tex.Civ.App. 484. 


Utah.—Thackery v. Union Portland 
Cement Co., 231 P. 813, 64 Utah 437. 


Vt.—De Nottbeck v. Chapman, 108 
A. 338, 93 Vt. 378; Partch v. Spooner, 


57 Vt. 583. 

Wash.—J. L. Mott Iron Works v. 
Metropolitan Bank, 156 P. 864, 90 
Wash. 655; Zolawenski v. City of 
Aberdeen, 129 P. 1090, 72 Wash. 95 
[aff 135 P. 470, 75 Wash. 700]; eae 


v. Brown’s Bay Logging Co., 
152, 57 Wash. 8. 


Wis.—McHatton y. McDonnell’s Es- 
tate, 165 N.W. 468, 166 Wis, 323; 
Landry v. Webster Mfg. Co., 145 N. 
W. 749, 156 Wis. 248; Greeler v. Red- 
mond, 143 N.W. 152, 154 Wis. 503; 
Robinson v. City of Oconto, 142 N.W. 
125, 154 Wis. 64; Sharon y. Winne- 
bago Furniture Mfg. Co., 124 N.W. 
299, 141 Wis. 185; Miller v.. Neale, 119 
N.W. 94; 137- Wis. 426, 129 Am.S.R. 
1077; Grotjan v. Rice, 102 N.W. 551, 
124 Wis, 253. 


{a] Ilustration.—Where, in a suit 
for false imprisonment against a con- 
stable and sureties on his bond, the 
court limited the sureties’ liability to 
acts committed in his official capaci- 
ty, if defendants desired an instruc- 
tion as to circumstances under which 
he might*be considered as acting in 
such capacity, they should have re- 
quested it. Gomez y. Scanlan, 102 P. 
12, 155 Cal. 528. ; 


[b] Contentions of parties.— 
Phillips v. Phillips, 137 S.E. 561, 163 
Ga. 899; Schneider v. C. H. Little Co., 
166 N.W. 912, 200 Mich. 361. 


{c] In passenger’s action for inju- 
ries caused by the derailment and 
burning of an interurban motor car 
by reason of an alleged defective rail, 
the court’s failure to submit defend- 
ant’s theory that the derailment was 
caused by a wheel coming off-was 
not reversible error, in the absence 
of a request for more specific instruc- 
tions by defendant. Kelly v. Musca- 


Mine, Bai GUS: AR. Con olglaonsw.b25. 
195 Iowa 17. 
[dj] Instruction to disregard re- 


marks of counsel.—Washington Ry. 
& Hate Co. vy. Lanahan, 43 App.D. 
Cc, 625. 


{e] Nature of action or issue.— 
(1) A specific instruction on fraud 
in a transaction between near rela- 
tives, if desired in a creditors’ action 
to cancel fraudulent conveyances, 
should have been requested. Strick- 
land v. Jackson Banking Co., 144 S.B. 
262, 166 Ga. 718. (2) An instruction 
regarding a materialman’s right to 
recover from the principal contractor 
is sufficient in the absence of a spe- 
cific request to charge thereon. 
Granette Products Co. v. Arthur H. 
Neumann & Co., 221 N.W. 197, 208 
Iowa 24. (3) Where plaintiff attack- 
ed the validity of a deed executed by 
her, failure to charge specifically re- 
specting a retraxit entered by her in 
a prior suit for alimony and equita- 
ble relief respecting the land coy- 
ered by the deed is not error, in the 
absence of any request for more spe- 
cific instructions. McClellan vy. Me- 
Clellan, 82 S.H. 1069, 142 Ga. 322. (4) 
In an action to recover compensation 
and reward for finding and keeping 
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lost property, defendant, if he desired 
amore specific instruction on the sub- 
ject of lost property, is required to 
offer one. Kirk v. Smith, 138 P. 1088. 
48 Mont. 489. (5) In an action of de- 
ceit, if a more specific instruction as 
to plaintiff’s duty to use diligence be- 
fore trusting defendant was neces- 
sary, defendant’s failure to request it 
justifies omission. Monsanto Chemi- 
cal Works vy. American Zinc, Léad & 
Smelting Co., (Mo.) 253 S.W. 1006. 


[f] Issues to be disregarded.— 
Where, in a will contest, the court 
correctly stated to the jury the is- 
sues to be determined, it in effect 
told them’ to disregard the other is- 
sues, and, in the absence of a request 
for a more specific instruction, con- 
testants’ contention that the jury 
should have been instructed wholly 
to disregard the other issues cannot 
be sustained. In re Ramey’s Estate, 
217 Bi3s, 62° CallApps-4138. 


[g] Nature. of easement being 
condemnéed.—A party waives his 
right te have the court more specif- 
ically define the character of rights 
condemned by not offering an instruc- 
tion thereon. Kentucky & West Vir- 
ginia Power Co. v. George, 280 S.W. 
949, 2138 Ky. 164. 


[h] Rule not changed by statute. 
—Hertman y. Chicago, M. & St. P. Ry. 
Co., 123 P. 401, 45 Mont. 406 (Rev. 
Codes -§ 6746). 


[i] Authority of agent.—(1) In 
the absence of any request by defend- 
ant for an instruction as to the rela- 
tionship of a corporation manager 
and his authority to speak for it, the 
question of his authority was suffi- 
ciently submitted by the charge re- 
quiring the jury to find the represen- 
tations complained of were made by 
the corporation. Monsanto Chemical 
Works v. American Zine, Lead & 
Smelting Co., (Mo.) 253 S.W. 1006. 
(2) It is the duty of plaintiff, object- 
ing to the charge submitting the is- 
sue of implied or apparent authority 
of their adult daughter to consent to 
an operation on her minor sister be- 
cause it did not specifically state that 
the authority must be based on plain- 
tiff’s acts, to supply that omission by 
a special charge. Rishworth v. Moss, 
(Tex.Civ.App.) 191 S.W. 843 [aff 
(Commn.App.) 222 S.W. 225]. 


{j] Fraud.—May v. Yearty, 128 S. 
E. 67, 34 Ga.App. 29; Morrison v. 
Cotton, (Tex.Civ.App.) 152 S.W. 866. 

[k] What constitutes reasonable 


time.— A charge that a grantee of 
timber would have a reasonable time 
within which to remove itt was cor- 
rect, and, in the absence of request, 
was not erroneous for failure to state 
that in determining reasonable time 
the jury should reckon from the date 
of the first deed by the common gran- 
tor, rather than the dates of the in- 
termediate deeds, or the date the 
grantee actually commenced to cut 
the timber. Howell vy. Clements, 77 
S.E. 564, 1389 Ga. 441. 


{1] Incompetent.—In an action for 
wrongful discharge from employment 
as a teacher in a business school, 
claims of defendant that plaintiff had 
no knowledge or skill in teaching, 
had no enthusiasm or energy, took 
no interest in his work, and was slow 
and lazy, and did not solicit students 
for the school, and that the school 
ran down greatly when he was in 
charge of it, are all sufficiently de- 
scribed in the instructions by the 
general word “incompetent,” in the 
absence of a request for more specifie 
instructions. Bagwell v. Milam, 71 
S.E. 684, 9 Ga.App. 315. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tailed,®° or are too narrow®' or too broad,*? or are 
abstract,®? or, while substantially embracing the 
proper rule, are verbally or technically incorrect,®4 
or fail to cover with sufficient fullness the issues , 


60. U.S.—Western & A. R. R. v. 
Hughes, 49 S.Ct. 231, 278 U.S. 496, 
73 L.Ed. 473 [aff 142 S.H. 185, 37 Ga. 
App. 771]; Louisville & N. R. Co. v. 
Holloway, 38 S.Ct. 379, 246 U.S. 525, 
62 L.Ed. 867 [aff 181 S.W. 1126, 168 
Key262 1: 

Ariz.—Wiflliams v. Lloyd, 
192, 29 “Ariz. 112. 

Cal.—Poncino y. Sierra Nevada Life 
& Casualty Co., 286 P. 729, 104 Cal. 
App. 671. 

Conn.—Hageman y. Freeburg, 162 
A. 21. 115 Conn. 469; Keating vy. City 
pee London, 133 A. 586, 104 Conn. 

Ga.—Pilgrim Health & Life Ins. Co. 
v. Curry, 160 S.E. 121, 43 Ga.App. 
699; Donalsonville Chevrolet Co. v. 
Dickenson, 153 S.E. 106, 41 Ga.App. 

392; Bugg v. Lang, 134 S.E. 623, 35 
Ga. App. 704; Hamilton & Pritchett 
v. Jenkins, 66 S.E. 397, 7 Ga.App. 136. 

Iowa.—Reilly v. C. C. Taft Co., 182 
N.W. 656, 191 Iowa 448. 


Minn.—Likum v. Porter, 154 N.W. 
1070, 181 Minn. 274. 


Mo.—Quinn v. Van Raalte, 205 S.W. 
59, 276 Mo. 71; Dunham v. Miller, 133 
S.W. 675, 154 Mo.App. 314. 

N.C.—In re Beale’s Will, 163 S.E. 
684, 202 N.C. 618; Hayes v. Lancas- 
ter, 156°S.Ey 530,200 NG) 293. 


Or.—Mahon vy. Rankin, 102 P. 608, 
103 B.53, b4°Or. 328: 

S.C.—Youngblood v. Southern Ry. 
Co., 149 S.E. 742, 152 S.C. 265, 77 A.L. 
R. 1419. 

[a] Issues.—(1) Where plaintiff 
set up insanity to repel a limitation 
statute, defendant, if desiring more 
particularity in the charge on insan- 
ity, should have made a request for 
an instruction. Hayes y. Lancaster, 
156 S.E. 530, 200 N.C. 293. (2) In an 
action for services to be compensated 
on a straight salary basis, plus a per- 
centage of profits, in which a compro- 
mise or settlement was pleaded, in- 
struction, telling the jury that de- 
fendant alleged that if the contract 
pleaded by plaintiff was in fact en- 
tered into it was superseded by a 
subsequent contract, and that the 
right of plaintiff to recover depended 
on a finding that the contract on 
which he relied was in fact made, and 
that he did not thereafter cancel it or 
surrender his rights by making a new 
contract, was sufficient presentation 
of compromise or settlement, in the 
absence of request for more particu- 
lar or detailed instruction on the sub- 
ject. Reilly v..C. C. Taft Co., 182 N. 
W. 656, 191 Iowa 448. 

61. Ala.—Randle v. 
Ry., Light & Power Co., 
169 Ala. 314. 

Iowa.—Hall v. Chicago, B. & Q. Ry. 
Co., 122 N.W. 894, 145 Iowa 291; Wil- 
liams vy. Mineral City Park Assoc., 
102 N.W. 783, 128 Iowa 32, 111 Am.S. 
Je Wok aa § L.R.A.N.S. 427. 

Minn.—Reynolds v. Great Northern 
Ry. Co., 138 N.W. 30, 119 Minn. 251, 
52 L.R.A.N.S. 91. 

N.Y.—Jossaers v. Walker, 48 N.Y. 
S. 781, 24 N.Y.App.Div. 38. 

Tex-—St. Louis, etc., R. Co. v. Pope, 
97 S.W. 534, 43 Tex.Civ. App. 616; 
Stubblefield v. Stubblefield, (Civ. 
App.) 45 S.W. 965; Galveston, etc., R. 
Co. v. Edmunds, (Civ. App.) 26 Sw. 
633. 

62. Ala.—Sloss-Sheffield Co. v. 
Ross, 77 So. 686, 201 Ala. 160; Ray v. 
Jackson, 7 So. 747, 90 Ala. 513; Pep- 


239 P. 


Birmingham 
53 So. 918, 
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per v. Lee, 53 Ala. 33. 


Mass.—Hayes v. Moulton, 80 N.E. 
215,194 Mass. 157; McKee v. Tourtel- 
lotte, 44 N.E. 1071, 167 Mass. 69, 48 
TR Ag 3 45 

Minn.—Bathke v. 
796, 82 Minn. 226. 


Mo.—Plater v. W. CC. Mullins 
Const. Co.. 17 S.W.(2d) 658, 223 Mo. 
App. 650: Oldham v . Standard Oil Co., 
(App.) 15 S.W.(2d) 899. 

N.C.—In re Beale’s Will, 
684, 202 N.C. 618. 

Tex.—Texas Cent. R. Co. v. Dumas, 
(Civ.App.) 149 S.W. 543. 


Wash.—Ziomko v. Puget Sound 
feerats Ry.,! 192° Px'1009; 112 Wash. 


Krassin, 84 N.W 


163 S.E. 


[a] Thus (1) defendant, if believ- 
ing that an instruction permitted re- 
covery for injury not set up in the 
complaint, was bound to call the 
court’s attention thereto by a specific 
request. Dunman vy. Raney, 176 S.W. 
3839, 118 Ark. 337. (2) Where the in- 
struction as given made specific ap- 
plication to the grounds of negligence 
alleged in the petition, if defendant 
conceived that some general state- 
ments contained in the charge would 
leave the jury to consider matters 
outside the pleading, it should have 
requested an additional charge. Tex- 
as) Cent RieCo. vasDumas, e(Mex Civ: 
App.) 149 S/W. 5438. 


63. Empire Clothing Co. v. Ham- 
mons, 81 So. 838, 17 Ala.App. 60; Pope 
v. Branch County Sav. Bank, 54 N.E. 
835, 23 Ind.App. 210; Livingstone v. 
Dole, 167 N.W. 6389, 184 Iowa 1340; 
Baker v. Zimmerman, 161 N.W. 479, 
179 Iowa 272: Russell v. Sunburst 
Refining Co., 272 P.. 998, 83 Mont. 452. 


64 St. Louis Southwestern Ry. Co. 
v. Wyman, 178 S.W. 423, 119 Ark. 530; 
Kansas City, M. & O. Ry. Co. of Tex- 
as v. Weaver, (Tex.Civ.App.) 217 S.W. 
740. 

65. Ga.—Price v. Moore, 105 S.E. 
302, 150 Ga. 713; Tuggle v. State, 38 
SE. 7830, 113 .Ga./ 272." Wimbish Vv 
Georgia Ry. & Power Co., 105 S.E. 
315, 26 Ga.App. 38. ‘ 

Ind.—Indianapolis St. R. Co. v. 
Johnson, 72 N.B. 571, 163 Ind, 518. 

Iowa.—Mitchell v. Pinckney, 104 N. 
W. 286, 127 Iowa 696. 

Ky.—Adams Express Co. v. 
ton, "Ty Ky.L.. 296 

Neb.—Wittenberg v. Mollyneaux, 80 
N.W. 824, 59 Neb. 203. 

N.C.—Simmons y. Davenport, 53 S. 
BH. 225, 140 N.C. 407. 

Ohio.—Griese v. Cleveland Electric 
R. Co., 24 OhioCir.Ct.N.S. 60. 

Tenn,—L. & N. R. Co. v. Johnson, 7 
Tenn.Civ.A. 458 (contentions of coun- 
sel). 

Tex.—Sharp v. Morgan, (Civ.App.) 
192 S.W. 599; Williamson v. Gore, 
(Civ.App.) 73 S.W. 563; Missouri, etc., 
R. Co. v. Felts, (Civ.App.) 50 S.W. 


Single- 


1031. 

N.B.—Robinson v. Haley, 42 N.B. 
657. 

{al Law of boundaries.—In a case 


where the location of a boundary line 
was submitted to the jury, it was not 
error in the absence of request to 
fail to charge that established bounda- 
ries of known monuments, artificial 
or natural, referred to as boundaries 
in a deed, would control in case the 
courses and distances and the monu- 
ments did not correspond. Price v. 


.195 Iowa 365; 
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submitted,*® a party desiring the deficiency rem- 
edied must make an appropriate request therefor. 
Likewise, where an instruction given is not suffi- 
ciently clear and explicit,°* or if it is not accur- 


Moore, 105 S.E. 


66. : 
705, 215 Ala. 402; Jefferson Dairy Co. 
v. Thomas, 107 So. 449, 214 Ala. 305; 
Vansandt v. Brewer, 95 So. 463, 209 
Ala. 131; McCaa v. Thomas, 92 So. 
414, 207 Ala. 211; Phillips v. Gaither, 
67 So. 1001, 191 Ala. 87; Emerson v. 
Lowe Mfg. Co., 49 So. 69, 159 Ala. 
350; Newsome v. Louisville & N. R. 
Co., 102 So. 61, 20 Ala.App. 349; Gulf 
States Steel Co. v. Comstock, 85 So. 
305, 17 Ala.App. 430; Empire Cloth- 
ing Co. v. Hammons, 81 So. 838, 17 
Ala.App. 60. 


302, 150 Ga. 713. 


Ark.—Morris v. Collins, 191 S.W. 
968, 127 Ark. 68. 
Cal.—Treadwell v. Nickel, 228 P. 


25, 194 Cal. 243; Tyson v. Burton, 294 
P. 750, 110 Cal.App. 428; Garrison v. 
Pearlstein, 229 P. 351, 68 Cal.App. 334; 
Guilbert v. Koester, 188 P. 807, 46 Cal. 
App. 55; Pemberton v. Arny, 183 P. 
356, 42 Cal.App. 19. 


Ga.—Pye v. Pye, 65 S.E. 424, 133 
Ga. 246; Seaboard Air Line Ry. v. 
Bishop, 63 S.E. 785, 132 Ga. 37. 


Iowa.—Hanna v. Central States 
Electric Co., 232 N.W. 421, 210 Iowa 
864; Miller & Kizer v. Des Moines 
City Ry. Co., 195 N.W. 600, 196 Iowa 
1033; Jones v. Lozier, 191 N.W. 103, 
See v. Carbon Block 
Coal Co., 138 N.W. 825, 141 N.W. 1048, 
159 Iowa 413; Kennedy v. Roberts, 75 
N.W. 3638, 105 Iowa 521. 


Mass.—Harvard Trust Co, v. City 
of Cambridge, 169 N.E. 74, 270 Mass. 
403; Clarke v. Massachusetts Title 
Ins.’ Co.; 129 N:E. 376; 237 Mass. 155; 
Dunharn v. Holmes, 113 N.E. 845, 225 
Mass. 68. 


Mich.—Bischoff v. Harris, 164 N.W. 
389, 198 Mich. 59; Ripley v. Priest, 
135 N.W. 258, 169 Mich. 383; Lewis 
v. Detroit Vitrified Brick Co., 129 N. 
W. 726, 164 Mich. 489. 


Minn.—Gruber v. German Roman 
Catholic Aid Ass’n of Minnesota, 129 
N.W. 581, 113 Minn. 340. 


Mo.—Keyes v. Chicago, B. & Q. R. 
Co., 81 S.W.(2d) 50, 326 Mo. 236; Me- 
Granis v. St. Louis Public Service 
Co., (App.) 44 S.W.(2d) 886; Essen- 
preis v. Elliott’s Department Store 
Co., (App.) 37 S.W.(2d) 458 [cert 
quashed (App.) 51 S.W.(2d) 10st 
Corbin v. Kansas City, C., C. & St. J. 
Ry. Co., (App.) 41 S.W. (2a) 832; Whit- 
low v. St. Louis-San Francisco Ry. 

o., (App.) 282 S.W. 525 [cert quashed 
State ex rel. St. Louis & San Fran- 
cisco Ry. Co. v. Daues, 290 S.W. 425]; 
Sturgis v. Kansas City Rys. Co., 
(App.) 228 S.W. 861. 

Mont.—Russell v. Sunburst Refin- 
ing Co., 272 Pr '998, 83 (Ment. 452) 


Neb.—In re Charles’ Hstate, 225 N. 
W. 869, 118 Neb. 634, 64 A.L.R. 1299; 
Cornforth v. Graham Ice Cream Co., 
191 N.W. 661, 109 Neb. 426. 


N.Y.—Dunean v. International Com- 
mittee of Young Men’s Christian 
Ass’ns, 163 N.Y.S. 945, 176 App.Div. 
672; People v. Waters, 100 N.Y.S. 177, 
114 App.Div. 669 [aff 81 N.E. 1171, 
188 N.Y. 632]. 


N.C. —Lilley v. Interstate rice ie age 
Co., 139 S.E. 369, 194 N.C. 250 


Ohio.—Bruce v. Cook, 171 NE. 424, 
34 OhioApp. 568. 


Pa.—Silver v. Hause, 131 A. 668, 285 
Pa. 166; Hufnagle v. Wilkes-Barre 
ee Col 104 A. 738, 261 Pa. 599; Yeager 
Vv. Anthracite Brewing ‘Co; 102 A. 418, 
259° Pa. “123; Powell ASE Morgan 
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i i i : g 69 ut te 
ate,*? or is argumentative or ambiguous,*® or is con- | fused or has a tendency to mislead,*° or omits to state 


Smith Co., 85 A. 416, 237 Pa. 272. 


S.C.—Moore v. Southern Ry. Co., 161 
S.B. 525, 168 S.C. 842 [rev 52 S.Ct. 38, 


284 U.S. 581, 76 L.Hd. 503]; Andrews 
Vo LU st Leis HS ole Gomis. Come Or 
Builders’ Lumber & Supply Co. v. 


Cheek, 137 SE: 734,139 S.C. 299; F. 
L. Layton & Sons v. Charleston & W. 
CERY.7 Co. 12S): 1988) 90) SiC 323. 

Tenn.—Cochran y. Pavise, 1 .Tenn. 
CivzAc Ac 

Tex.—Garza v. Klepper, (Civ.App.) 
15 S.W.(2d) 194; Oliver v. Forney 
Cotton Oil & Ginning Co., (Civ.App.) 
226 S.W. 1094; West Lumber Co. v. 
Keen, (Civ.App.) 221 S.W. 625 [rev 
(Commn.App.) 237 S.W. 236]; Rio 
erande, He Pi& S. K.R. Co.v., Kraft 
& Madero, (Civ.App.) 212 S.W. 981; 
Planters’ Oil Co. v. Keebler, (Civ. 
App.) 170 Siw. 120% La Grange & 
Lockhart Compress Co. v. Hart, (Civ. 
App.) 169 S.W. 373; Sherman Gas & 
Electric Co. v. Belden, (Civ.App.) 115 
S.W. 897 [rev on other grounds 123 S. 
Wire itiG hill 3i0 Nex 597 27e IUSRUALN.S: 
237). 

Va.—Davidson v. Allam, 
245, 143 Va. 367. 


[a] Thus (1) an instruction in an 
action for a private nuisance occa- 
sioned by the erection and operation 
of an electric light plant near plain- 
tiff's property, authorizing a recovery 
for the damage occasioned by the 
“construction, operation, and main- 
tenance” of the electric light plant in 
the manner in which the jury found 
the same was constructed, operated, 
and maintained, was correct, in the 
absence of a request to explain what 
kind of construction, operation, and 
maintenance gave a cause of action. 
Sherman Gas & Electric Co. v. Belden, 
(Civ.App.) 115 S.W. 897 [rev 123 S.W. 
1195 MOS) Mess 259) 2 7eR ACN. S. 23s 
(2) An instruction, in an action 
against a street car company for in- 
juries, that the right to the use of the 
streets by pedestrians and operators 
of vehicles is equal to that of the 
street car, was not incorrect nor mis- 
leading, and, although the court could 
have amplified it, where there was 
no request to do so, there was no er- 
ror in giving it. Miller & Kizer v. 
Des Moines City Ry. Co., 195 N.W. 
600, 196 Iowa 1033. 

[b] Instruction given in language of 
statute.—Appellant, if desiring a more 
explicit instruction relative to inter- 
sections than reading of the statute, 
should have requested a correct in- 
struction (St. [1923] p 520 § 23). Ty- 
son v. Burton, 294 P. 750, 110 Cal.App. 
428. 

[c] Theories of parties.—BPischoff 
v. Harris, 164 N.W. 389, 198 Mich. 59. 

67. Cal.—Guilbert v. Koester, 188 
P. 807, 46 Cal.App. 55. 

Minn.-——In re Paulson’s Pstate, 150 
N.W. 914, 917, 128 Minn. 277. 

N.H.—Hoen v. Haines, 154 A. 129, 
85 N.H. 36. 

Okl.—Lusk vy. Kennedy, 176 P. 502, 
73 Okl. 307. 

Tex.—La Grange & Lockhart Com- 
press Co. v. Hart, (Civ.App.) 169 S. 
W383. 

“Tf there were any verbal inaccura- 
cies, request to clear them up should 
have been made at the trial.” In re 
Paulson’s Estate, supra. 

68. U.S.—Locke v: U. S.,.15 F.Cas. 
INO: 83442.) 2) Clift, 574: 

Ala.—Southern Ry. Co. 
103 So. 658, 212 Ala. 608; Farrell v. 
Anderson-Dulin-Varnell Co., 100 So. 
205, 211 Ala. 238; Pace v. Louisville 


130 S.H. 


v. Beaty, 


& N. R. Co., 52 So, 52, 166 Ala. 519; 
Chandler v. Jost, 11 So. 636, 96 Ala. 
596; Schaungut’s Adm’r y. Udell, 9 So. 
550, 93 Ala. 302; Waxelbaum v. Bell, 8 
So. 571, 91 Ala. 331; Birmingham Fire 


Brick Works v. Allen, 5 So. 454, 86 
Ala. 185; Callan v. McDaniel, 72 Ala. 
965 Whilden v. Merchants’, etc., 


Nat. Bank, 64 Ala. 1, 38 Am.R. 1; Durr 
v. Jackson, 59 Ala. 203; Smith v. Fel- 
lows, 58 Ala. 467; Hart v. Bray, 50 
Ala. 446. 

Ark.—North American Union v. Oli- 
phint, 217 S.W. 1, 141 Ark. 346. 

Cal.—Aladdin. Co. of America v. 
eee ore 282 PRP. .1019, 102 Cal.App. 
272. 

Colo.—Reliance Life Ins. -Co. v. 
Wolverton, 296 P. 793, 88 Colo. 353. 


Ga.—Ellis v. Doe, 10 Ga. 253. 
Ill.—Warner v. Dunnavan, 28 Ill. 
380. 


Minn.—McCormick v. Louden, 67 N. 
W. 366, 64 Minn. 509. 

Mo.—Page v. Payne, 240 S.W. 156, 
293 Mo. 600. 


N.Y.—Springsteed v. Lawson, 14 
Abb.Pr. 328, 23 How.Pr. 302. 


Or.—Schoellhamer v. Rometsch, 38 
Pig 44as 260Ornt 394: 


Pa.—Peirson v. Duncan, 29 A. 7338, 
WG 1215 IEG 


Wash.—MecQuillan v. Seattle, 43 P 


893, 13 Wash. 600; Box vy. Kelse, 31 
BP. Di 34a Dy Wash. <3i60: 
{a] Thus, where the evidence is 


conflicting in an assumpsit action as 
to the exact amount due, if the charge 
is open to the construction that the 
jury are directed to find some specific 
amount, an explanatory charge should 
be requested. Farrell v. Anderson- 
Dulin-Varnell Co., 100 So. 205, 211 Ala. 
238. 


69. U.S.—United States Smelting 
Co. v. Parry, 166 F. 407, 92 C.C.A. 159. 


Ala.—City of Ozark v. Byrd, 143 So. 
168; Blakeney v. Alabama Power Co., 
IB ASo. 16, 222) Adan 3894 bwart «ve 
Cunningham, 122 So. 359, 219 Ala. 399; 
Brown v. Wooverton, 121 So. 404, 219 
Ala. 112, 64 A.L.R. 640; Liberty Life 
Assur. Soc. v. Woodard, 121 So. 30, 
219 Ala. 24; Tucker v. Houston, 112 
So. 360, 216 Ala. 43; J. H. Arnold & 
Co. v.. Jordan, 1120'So. 3105, 215) Ada. 
693; Hatcher vy. Lammons, 112 So. 
120, 215 Ala. 548; Reed v. L. Hammel 
Dry Goods) Co.) 111 So: 237, 215° Ala: 
494; Sprinkle v. St. Louis & S. F. R. 
Coz, 210 So. 137%, 25 Ala ols” Harvey 
v. Bodman, 103 So. 569, 212 Ala. 503; 
Thierry v. Oswell, 102 So. 908, 212 
Ala. 418; Clayton v. Jordan, 96 So. 
260, 209 Ala. 334; Vansandt v. Brew- 
er, 95 So. 463,° 209 Ala. 13.1 “State vz 
Brintle, 98 So. 429, 207 Ala. 500; Zim- 
mern y. Standard Motor Car Co., 88 
So. 748, 205 Ala. 580; Ellard v. Good- 
all, 87 So. 196, 204 Ala. 644; Republic 
Iron & Steel Co. v. Smith, 86 So. 908, 
204 Ala. 607; U.S. v. Goodloe, 86 So. 
546, 204 Ala. 484; Johnson v. Louis- 
ville & N. R. Co., 82 So. 100, 208 Ala. 
86; Birmingham Ry., Light & Power 
Co. v. Milbrat, 78 So. 224, 201 Ala. 368; 
Aquilino v. Birmingham Ry., Light & 
Power Co., 77 So. 328, 201 Ala.’ 34° 
Blount County Bank v. Harris, 77 So. 
43, 200 Ala. 669; Republic Iron & Steel 
Co. v. Howard, 72 So. 263, 196 Ala. 
663; Louisville v. N. R. Co. v. Davis, 
71 So. 682, 196 Ala. 14; Portsmouth 
Cotton Oil Refining Corp. v. Madrid 
CottonmOl, ConnGumso. lie, Lob Alan 
258; Watson Bros. v. Davis, 70 So. 
118, 195 Ala. 158; Clinton Mining Co. 
v. Bradford, 69 So. 4, 192 Ala. 576; 
Southern Ry. Co. v. Slade, 68 So. 867, 


192 Ala. 568: Mobile Light & R. Co. 
v. Hughes, 67 So. 278, 190 Ala. 216; 
Stouts Mountain Coal & Coke Co. v. 
Tedder 66. So.) 1619, 8130) Alans Gongs 
Birmingham Ry., Light & Power Co. 
vy. Friedman, 65 So. 939, 187 Ala. 562; 
Gilley v. Denman, 64 So. 97, 185 Ala. 
561; Vessel v. Seaboard Air Line Ry. 
Co., 62 So. 180, 182 Ala. 589; George 
F. Craig & Co. v. Pierson Lumber Co., 
60 So. 838, 179 Ala. 535; Murkerson v. 
Adier, 59 So. 505, 178 Ala. 622; Cook & 
Laurie Contracting Co. v. Bell, 59 So. 
273,177 Ala. 618; Councill v. Mayhew, 
55) Somsel4, 172 Ala. (2955 “Dorbert aw. 
McFarland, 55 So., 311,172 Ala. 117; 
Alabama Consol. Coal & JSron Co. v. 
Heald; v.55) So. 1 8l ae Alas e263 
Birmingham Ry., Light & Power Co. 
v. Wiggins, 54 So. 189, 170 Ala. 540; 
George F. Craig & Co. v. Pierson Lum- 
ber Co., 53 So. 8038, 169 Ala. 548; Mer- 
rill v. Sheffield Co., 53 So. 219, 169 
Ala. 242; Hamrick v. Shipp, 52 So. 
932, 169 Ala. 171; Jordan v. Emanuel, 
52 So. 310, 167 Ala. 176; Venable v. 
Venable, 51 So. 833, 165 Ala. 621; 
Whaley v. Sloss-Sheffield Steel & Iron 
Co., 51 So. 419, 164 Ala. 216, 20 Ann. 
Cas. 822; Tennessee Coal, Iron & R. 
Co. v. Williamson, 51 So. 144, 164 Ala. 
54; Penton v. Williams, 51 So. 35, 163 
Ala. 603; Dickens v. Murray & Pep- 
pers, 50 So. 1019, 163 Ala. 556; Louis- 
ville & N. R. Co. v. Wilson, 50 So. 
188, 162 Ala. 588; Rutledge v. Row- 
land, 49 So. 461, 161 Ala. 114; Emer- 
son v. Lowe Mfg. Co., 49 So. 69, 159 
Ala.1350;. Central of ‘Georgia Ry. Co: 
v. Dothan Mule Co., 49 So. 243, 159 
Ala. 225; Kress v. Lawrence, 47 So. 
574, 158 Ala. 652; McBride v. Sulli- 
van, 45 So. 902, 155 Ala. 166; South- 
ern Ry. Co. v. Hobbs, 43 So. 844, 151 
Ala. 335; Edmondson v. Anniston 
City Land Co., 29 So. 596, 128 Ala. 589; 
Alabama, etec., R. Co. v. Burgess, 25 
So: 251, 119 Ada.1555),, 72) Aim-S:. Rw o43= 
Forst v. Leonard, 22 So. 481, 116 Ala. 
82; Drennen v. Smith, 22 So. 442; 115 
Ala. 396; Gulf States Steel Co. v. 
Comstock, 85 So. 305, 17 Ala.App. 430; 
National Supply Co. v. J. T. Horne 
Veneer Co., 81 So. 856, 17 Ala.App. 78; 
Norton vy. Birmingham Fertilizer Co., 
74 So. 97, 15 Ala.App. 553; Birming- 
ham Ry., Light & Power Co. v. Cock- 
rell, 65 So. 704, 10 Ala.App. 578; 
Louisville & N. R. Co. v. Mason, 64 
So. 154, 10 Ala.App. 263; Pantaze v. 
West, 61 So. 42, 7 Ala.App. 599; Plott 
v. Foster, 62 So. 299, 7 Ala.App. 402; 
Loeb v. City of Montgomery, 61 So. 
642, 7 Ala.App. 325 [cert den 63 So. 
1023, 184 Ala. 217]; Dupuy v. Wright, 
60 So. 997, 7 Ala.App. 238; Birming- 
ham Ry., Light & Power Co. v. Long, 
59 So. 382, 5 Ala.App. 510; Birming- 
ham & A. R. Co. v. Norris, 59 So. 66, 
4 Ala.App. 363; ) Penney v. McCauley, 
57 So. 510, 3 Ala.App. 497; National 
Chemical Co. v. National Aniline & 
Chemical Co., 57 So. 114, 3 Ala App. 
469; Edwards v. Massingill, 57 So. 
400, 3 Ala.App. 406; Birmingham Ry., 
Light & Power Co. v. Demmins, 57 
So. 404, 3 Ala.App. 859; Birmingham 
Ry., Light & Power Co. v. Murphy, 
56 So. 817, 2 Ala.App. 588. 


Ark.—F lowers v. Flowers, 85 S.W. 
242) 4. Arixy 22% 


Colo.—-Downing v. Tipton, 110 P. 
70, 48 Colo. 364; Perkins v. Marrs, 25 
P. 168, 15 Colo. 262. 


Ga.—Sikes v. Seckinger, 152 S.E. 65, 
LO Gare 15 

Ill.—Carlson v. Chicago Great 
Western R. Co., 205 Ill.App. 156. 


Ind.—Shoemaker y. Indiana Rys. & 
Light Co. 132) NB. ooh 7 inde App: 
261; Plummer vy. Indianapolis Union 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a proper qualification or limitation of a rule of law 
given,’° or to state the qualification or lmitation 
in immediate connection with the rule,*! or where 


i] 


Ry. Co., 104 N.E. 601, 56 Ind.App. 615; 
Pope v. Branch County Sav. Bank, 
54 N.E. 835, 23 Ind.App. 210. 


Iowa.—Richards v. Crosby, 162 N. 
W. 609, 179 Iowa’ 1355. 

La.—Milne v. Pontchartrain R. 
i Oem Tay 


Mass.—Harvard Trust Co. v. City 
of Carnbridge, 169 N.E. 74, 270 Mass. 
403; Reed v. Call, 5 Cush. 14. 


Mich.—Chapman vy. Strong, 127 N. 
W. 741, 162 Mich. 623; Davis v. Michi- 
fans Cente> Re 2Co.,. 110 SN IW. | 76, ! 147 
Mich. 479; Hitchcock v. Supreme 
are K. M. W., 65 N.W. 285, 107 Mich. 


Minn.—Dahlen v. 


Cos 


New York Life 


Ins. Co., 123 N.W. 926, 109 Minn. 337; 
Lahr v. Kraemer, 97 N.W. 418, 91 
Minn, 26. 


_Mo.—Sallee v. St. Louis-San Fran- 
CISCO RY nCos 12-28. W iG2d) 476,321 
Mo. 798; Goffe v. National Surety Cog 
9 S.W. (2d) 929, 321 Mo. 140; Hicks 
v. Simonsen, 270 SoWeersiicy 307 Mo. 


307; Reynolds v. Davis, 260 S.W. 994, 
303 Mo. 418; Everly v. Everly, 249 
S.-W. 88, 297 Mo. 196; Maloney v. 


United Rys. Co. of St. Louis, 237 S. 
W. 509; Berryman y. Southern Sure- 
ty .Co., 227 -S.W. 96, 285- Mo. 379; 
Hoover y. St. Louis Electric Terminal 
Ry. Cos, 227. Sw. 77% [rev (App:) 216 
S.W. 984]; Larkin v. Wells, (App.) 
44 S.W.(2d) 882; Kiehling v. Humes- 
Deal EO: (App.) 16 S.W.(2da) 637; 
Berns vy. P. A. Starek Piano Co., (App. ) 
296 SW "239; Steinkamp v. F. 
Chamberlain Co., (App.) 294 S.W. 760. 

Neb.—Brownell v. Fuller, 83 N.W. 
669, 60 Neb. 558. 


N.H.—McCarthy v. Souther, 137 A. 
445,83 N.H. 295--Ouelette v. J.-H. 
Mendell Engineering & Construction 


Cor 105) Avv4Ar4y 79) (NB 11.22 
N.J.—Jersey City v. Meyer, 150 A. 
354, 106 N.J.Law 391. 
N.Y.—Thomas vy. Union R. Co., 45 
N.Y.S. 920, 18 App.Div. 185; Gardner 
v. Picket, 19 Wend. 186. 


N.C.—Ray v. Lipscomb, 48 N.C. 185. 


Pa.—Philadelphia, ete., R. Co. v. 
Hagan, 47 Pa. 244, 86 Am.D. 541. 
S.C.—F. L. Layton & Sons 


Charleston & W. G. Ry. Co., 72 SE 


933, 90° 'S:C. 323. 

Tex.—Blum vy. Stein, 5 S.W. 454, 68 
608; Northern Texas Traction 
Co. v. Smith, (Civ.App.) 223 S.W. 
Pierce v. Schram, (Civ.App.) 


Va.—Chesapeake & O: Ry. Co. v. 
Baylor, 86 S.E. 847, 118 Va. 43. 

Wis.—Anderson v. Horlick’s Malted 
Milk Co., 119 N.W. 342, 137 Wis. 569. 


fa] hus (1) where ‘the court 
charged that defendant was liable 
if, subsequently to a bankruptcy pro- 
ceeding, he promised to pay a Claim, 
if defendant conceived the charge to 
be misleading and to apply to a state- 
ment not made to plaintiff, an ex- 
planatory charge should have been 
requested. Harvey v. Bodman, 103 
So. 569, 212 Ala. 503. (2) An instruc- 
tion, in detinue by a mortgagee 
against the mortgagor, that defendant 
must be given credit for the value of 
whatever property sued for. that 
plaintiff received and accepted, al- 
though it might have been mislead- 
ing for pretermitting that some of 
the property had been restored to de- 
fendant, was not reversible error, as 
it could have been explained by a 
countercharge, if requested by plain- 
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bon, 62 


tiff. Torbert, v.- McFarland, -55. So. 
Bal Ai2eAlas Al. > (3) pAnvinstruction, 
in an action for death in a collision 
with an engine, that if the engineer 
did not wantonly, willfully, or inten- 
tionally take the life of decedent the 


verdict must be for defendant, was 
not erroneous, and plaintiff, believ- 
ing that it might be misleading, 


should request an explanatory charge. 
Vessel v. Seaboard Air Line Ry. Co., 
62 So. 180, 182 Ala. 589: 

[b] Action on fidelity bond,—Goffe 
v. National Surety Co., 9 S.W.(2d) 
929, 321 Mo. 140. ; 

[ec] In action for nuisance, a 
charge that anything done to the 
hurt of the land of another is a nui- 
sance being good as far as it goes, 
defendant must request a charge pre- 
senting the defense that, for a nui- 
sance to be objectionable, the enjoy- 
ment of the property must be mate- 
rially affected. Stouts Mountain Coal 
& Coke Co. v. Tedder, 66 So. 619, 189 


Ala. 637. 

70. Fla.—Post v. Bird, 9 So. 888, 
Zeek lajeds. 

Ga.—Pitnéer v. Southern Ry. Co., 
141. S.H. 670, 37 Ga.App. 722. 


Iowa.—Darst v. Ft. Dodge, D. M. & 
S. Ry. Co., 191 N.W. 288, 194 Iowa 
1145; Little v. Iowa State Traveling 
Men’s Ass’n, 134 N.W. 1087, 154 Iowa 
440. 

Md.—Zulner v. 
162 Md. 636. 

Mass.—Blagge v. Ilsley, 
1915934 Am. R. 1361: 


Roberts, 161. A. 9, 


127 Mass. 


Mich.—Merrinane v. Miller, 111 N. 
W. 1050, 148 Mich. 412. 

Minn.—MckKnight v. Chicago, etc., 
R. Co., 46 N.W. 294, 44 Minn. 141. 

Pa.—Mullen v. Wilson, 44 Pa. 413, 
84 Am.D. 461; Marshall v. Troncel- 
liti, 96 Pa.Super. 57. 

S.C.—Kirven v. Kirven, 160 S.E. 
432, 162 S.C. 162; Sanders v. Aiken 
Mfg. Co., 50 S.B. 679, 71 S.C. 58; Bras- 


40 S.E. 
905; 
S.E. 


ington v. South Bound R. Co., 
COs BOgke SAO. Om Der ow) eua vets 
Simms v. South Carolina R. Co., 3 
BOY 2 SsCr" 268. . 
Tex.—Missouri, 


etc., R. Co. v. Wil- 


liams, (Civ.App.) 117 S.W. 1043 [aff 

125 S.W. 881, 103 Tex. 228]. 
Wis.—Brown vy. Milwaukee Elec- 

tric Ry é& duight. Co,<133) New. 589, 


148 Wis. 98; Seivert v. Galvin, 113 
N.W. 680, 133 Wis. 391. 

71. Atlanta R., etc., Co..v. Walker, 
38 S.E. 107, 112 Ga. 725. 

72. Ala.—Story v. McWhorter, 114 
So. 206, 216 Ala. 604; Mosely v. Ver- 
ner, 110 So. 895, 215 Ala. 420; Bir- 


mingham, BE. & B. R. Co. v: Feast, 68 
So. 294, 192 Ala. 410; Stouts Mountain 
Coal & Coke Co. v. Tedder, 66 So. 619, 
189 Ala. 637; George F. Craig & Co: 
v. Pierson Lumber Co., 60 So. 8388, 179 
Ala. 535. 


Ark.—Wisconsin & Arkansas Lum- 


ber Co. 'v. Irons, 184° S.Ww. 456, 123 
ATLL LOTT SONCSDORO, ual Onn Oc. ual ee ts 
Co. v. Gainer, 166 S.W. 571, 112 Ark. 


407. 


Cal..—Western States Gas & Elec- 
tric Co. v. Bayside Lumber Co.,. 187 
Pa gis pelsgmoals 40s) 6O’ Connor. vs 
United Railroads of San Francisco, 
144 OF. 809, 168. Cah. 435° Wyseur,v: 
Davis, 209 RP. 218, 58° Cal.App. 598; 
Peluso vse City Daxd "Co., L827 b. “808; 
41 Cal.App. 297. 


Colo.—Larson vy. Long, 219 P. 1066, 
74 Colo. 152; McAllister v. McAllister, 
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an instruction given needs qualification or modifica- 
the court’s 
by a special request for an instruction remedying 


attention must be called thereto 


, 209 P. 788, 72 Colo. 28; Consolidated 
Lower Boulder Reservoir & Ditch Co. 
v. Aloux, 133 P. 1046, 24 Colo.App. 


Ga.—Pitner v. Southern Ry. Co., 
141 S.BH. 670, 37 Ga.App. 7225, River- 
side Academy v. Urigh, 126 S.E. 900, 
33 Ga.App. 455; Southern Ry. Co. v. 
Parham, 73 S.E.. 7163, 10: Ga.App. 532: 

Idaho.—Bryant v. Hill, 264 P. 869, 
45 Idaho 662. 


Ind.—Chicago, S. B. & N. I. Ry. Co. 
v. Brown, 143 N.E. 609, 81 Ind.App. 


411; Hilliott v. Elliott, 111 N.E.° 813, 
61 Ind.App. 209. 
Kan.—Briley v. Nussbaum, 252 P. 


228, 122 Kan. 438 [mod 254 P.~351, 
123 Kan. 58]; Warders v. Union Pac. 
R./Co., F8iP., 604,105 hans 4; 


Ky.—Kentucky Power Co. v. Kurtz, 
32 S.W.(2d) 991, 236 Ky. 169; Major 
v. Rudolph, 290 S.W. 688, 218 Ky. 1; 
Corlew’s Adm’r v. Young, 287 S.W. 
706, 216 Ky. 237; Chesapeake & O. Ry. 
Co. v. Honaker, 226 S.W. 394, 190 Ky. 
1252S Wowisville ws <&. UNSe sk. © Ones 
Payne’s Adm’r, 197 S.W. 928, 177 Ky. 
462, L.R.AA9I8C 376; Nashville, -C: 
& St. L. Ry. Co. v. Banks, 182 S.W. 
660, 168 Ky. 579 [aff 37 S.Ct. 402, 243 
U.S. 626. .61 L.Ed. 936]; McClintic 
Marshall Const. Co. v. Eckman, 156 
S.W. 382, 153 Ky. 704. 


Minn.—Hansen v. Daniel Hayes Con 
188 N.W. 317, 152 Minn. 222. 


Mo.—Clark vy. Chicago, R. I. & RP: 
Ry. Co., 300 S.W. 758,318 Mo. 453; 
Everly v. Everly, 249 S.W. 88, 297 Mo. 
196; Hurlburt v. Bush, 224 S.W. 323, 
39%: , King va Crty., off St 
Lonis,, 157. S.W:; .498, 250. Mo: . 501; 
Brown vy. Adams Transfer & Storage 
Co, (App.) 31 S.W.(2d) 117; La Mear 
v. Wells, (App.) 22 S.W.(2d) 876; 
Hiatt Inv. Co. v. Buehler, 16 S.W.(2d) 
219, 225 Mo.App. 151; Katz v. North 
Kansas City Development Co., 14 S. 
W.(2d) 701, 223 Mo.App. 606; Koonse 
v. Standard Steel Works Co., 300 S.W. 
bok). 22d GMoApp. Li28d 0) © Hara give 
Lamb -Const...Co., 206 S.W., 253, 2.00 
Mo.App. 292;. Herod v. St. Louis- 
San Francisco Ry. Co., (App.) 299 S. 
W. 74; Woolston v. Blythe, 251, SSW 
145, 214 Mo.App. 5; Baldwi in. x. Kan- 
sas. City. Rys./Co.,,.CApp.) 3d). Sows 
280; Carney v. United ee Co... .6f 
St. Louis, 226 S.W. 308, 205 Mo.App. 
495; Winterman vy. United Rys. Co. of 
St. Louis, (App.) 203 S.W. 486; Sum- 
mers v. Rutherford, (App.) 195 S.W. 
511; Grayson v. Grayson, (App.) 190 
S.W. 930; McDonald v. Central Illi- 
nois Const. Co., 190 S.W. 633, 196 Mo. 
App. 57; Pope v. Florea, 152 S.W. 96, 
167 Mo.App. 595; Wilson v. St. Louis 
& §., RR. Co,., 142° S.wW. 775, 1610 Mo, 
App. 649; Bowen v. Kansas City, 126 
S.W. 790, 140 Mo.App. 695. 

Mont.—Zanos v. Great Northern Ry. 
Co., 198 P. 138, 60 Mont. 17. 

N.J.—Jersey City v. Meyer, 150 A. 
354, 106 N.J.Law 391. 

N.Y.—Adams v. Irving Nat. Bank, 
230 NOR iiG 16 SNAY. 6.06515 Aan Sees 
447, 6 L.R.A. 491; Smedis v. Brooklyn 
R:-Co.,, 88 N.Ys..13, Laft..23> Eins2 79qe 


N.C.—First Nat. Bank of Columbus, 


Ga. v. Rochamora, 136 S.E. 259, 193 
INR Cpe. 

Pa W6e Pas 
Super. 57: 


S.C.—Duncan v. Record Pub. Co., 
143 S.B. 31, 145 S.C. 196; Sullivan v. 
Sullivan Power Co., 96 S.B. 405, 110 
SiC 282) Woodstock Hardwood & 
Spool Mfg. Co. v. Charleston Light & 
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the defect. 
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Water Co., 66 S.B. 194, 84 S.C. 306; 
McCoy v. Atlantic Coast Line R. Co., 
HSL SCH VOSS IS Cw Lege La vales i Vi. 
Western Union Telegraph Co., 65 S.E. 
$32, 84 S.C. 1, 137 Am.S.R. 829. 

Tenn.—Nashville v. Patton, 2 Tenn. 
Civ.A. 515. 

Tex.—Clevenger v. Blount, 122 S.W. 
b29, 103, Tex. 2% [aff (Civ:App.)) 114 


S.W. 868]; Shumard’ v. Johnson, 17 
S.W. 398, 66 Tex. 70; Missouri, K. & 
T. R. Co. of Texas v. O’Connor, (Civ. 


App.) 298 S.W. 921; State Nat. Bank 
v. Davidson, (Civ.App.) 295 S.W. 311; 
international & G. R. Co. v. Bell, 130 
S.W. 634, 62 Tex.Civ.App. 117; Sins- 
heimer v. Edward Weil Co., 129 S.W. 
187, 61 Tex.Civ.App. 209. 


Va.—Davidson vy. Allam, 130 S.E. 
245, 143 Va. 367; City of Richmond v. 
Wood, 63 S.E. 449, 109 Va. 75. 


Wis.—Monaghan v. Northwestern 
Fuel Co., 122 N.W. 1066, 140 Wis. 
457. 

[a] Duty as to speed and control. 
—The charge being abstractly cor- 
rect, as stating the general rule of 
duty as to speed and control of a 
street car approaching a crossing, a 
further charge, stating the qualifica- 
tion as to an exception, must be re- 
quested. Birmingham, E. & B. R. Co. 
v. Feast, 68 So. 294, 192 Ala. 410. 


{b] Thus (i) in an action for per- 
sonal injuries to plaintiff, operating 
a hand car on defendant’s track, if de- 
fendant desired a ruling as to whether 
its failure to provide'a headlight, as 
required by statute, made it absolute- 
ly liable for injury from such failure, 
it should have made specific objection 
to instructions on the headlight stat- 
ute, to the effect that it did not make 
its liability depend on its failure to 
provide the statutory headlight and 
lookout. Jonesboro, L. C. & E. R. Co. 
v. Gainer, 166 S.W. 571, 112 Ark. 477. 
(2) A charge on a passenger’s duty 
to avoid a carrier’s negligence was 
not error because not qualified by an 
instruction not requested, that the 
duty did not arise until the carrier’s 
negligenee was known. Pitner v. 
Southern Ry. Co., 141 S.B. 670, 37 Ga. 
App. 722. (3) An instruction in an 
action for nondelivery of a telegram 
that a company receiving for trans- 
mission a message and subsequently 
discovering that the addressee lives 
beyond its free delivery limits must 
notify the sender that additional 
charges are demanded for delivery, 
and where it fails to do so, and that 
negligence as the proximate cause re- 
sults in injury to the sender, it is 
liable, is correct as a general proposi- 
tion, and the company desiring a 
modification, based on the fact that 
the addressee’s residence was known 
to the sender, who paid only the 
charge to the terminal office, must re- 
quest it. Lyles v. Western Union 
Telegraph Co., 65 S.E, 832, 84 S.C. 1, 
137 Am.S.R. 829. (4) i charge in 
trespass for cutting timber that if 
defendant cut the timber intentionally 
and willfully, and did not exercise the 
care a “prudent person” would have 
exercised, he was liable, was sufficient 
as against the objection that the 
phrase ‘‘a prudent person” in the in- 
struction should have been qualified 
by the word “ordinarily,” in the ab- 
sence of a request for a more specific 
charge, for the phrase ‘‘a prudent per- 
son” in the charge meant an ordinarily 
prudent person, Clevenger v. Blount, 


M2 SW. beg, LOS “Rex. "27 Lath, (Civ: 
App.) 114 S.W. 868]. (5) Ina suit to 
set aside a will on the ground of 


want of testamentary capacity, an in- 
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ing rules have been applied to instructions relating 


The forego- 


struction that the paper writing in 
controversy was “formally executed 
in conformity with the provisions of 
the law relating to the execution of 
wills’ was not erroneous, and, if 
plaintiff considered that it would mis- 
lead the jury into believing it includ- 
ed the execution of the will, he should 
have offered a qualifying instruction. 
Everly v. Everly, 249 S.W. 88, 297 Mo. 
196. (6) Failure to qualify an in- 
struction authorizing consideration of 
circumstances in determining whether 
a publication carried libelous meaning 
is not reversible error, in the absence 
of a request for a qualifying instruc- 
tion. Duncan v. Record Pub. Co., 143 
SbF Sii4s Se. 96wy (Cpe, Anoin= 
struction that plaintiff can recover 
for fraudulent misrepresentations, 
although defendant did not derive any 
benefit from the transaction, is correct 
as far as it goes; and, in the absence 
of a request to charge that a person 1s 
not liable if he honestly intends to 
tell the truth, failure so to instruct 
is not reversible error. Hansen v. 
Daniel Hayes Co., 188 N.W. 317, 152 
Minn. 222. (8) In an action in the 
nature of assumpsit for the return of 
tuitions advanced to defendant, and 
for expenses incident to sending plain- 
tiff’s son to defendant’s academy, a 
charge referring to the action as a 
suit to recover for breach of contract 
was not erroneous because it was not 
qualified by an exception that such 
breach should not have been occa- 
sioned by plaintiff, or whether plain- 
tiff by conduct occasioned the breach, 
such. qualification being appropriate 
only to a written request to charge. 
Riverside Academy v. Urigh, 126 S.E. 
900, 33 Ga.App. 455. 


[c] Avoidance of contributory 
negligence.—Plaintiff must offer an 
instruction on the theory avoiding 
the defense of contributory negli- 
gence or ask appropriate modification 
of defendant’s instruction thereon. 
Major v. Rudolph, 290 S.W. 688, 218 
Kaya th 

73. Ala.—R. L. Parsons Lumber & 
Mfg. Co. v. Farrior, 141 So. 696; Ewart 
v. Cunningham, 122 So, 359, 219 Ala. 
399; Conway v. Robinson, 113 So. 
531, 216 Ala. 495; Clayton vy. Jordan, 
96 So. 260, 209 Ala. 334. 


Ga.—Southern’ Ry. Co: v. Hill, 77 
S.E. 808, 139 Ga. he Atlanta Gas- 
light Co. v. Cook, 134 S.H: 198, 35 Ga. 
App. 622; Wall v. Bashinski Bros., 70 
S.E. 25, 8 Ga.App. 592. 

Ind.—Moore v.' Shields, 23 N.E. 
127 Ind. 267. 


Minn.—Ferber v. State Bank of 
Pine Island, 1383 N.W. 611, 116 Minn. 
261. 

Mo.—Sontag v. Ude, 177 
191 Mo. App. 617. 

Mont.—Kelley v. John R. Daily Co., 
181 PB. 326" 56 Mont: 63: 

N.H.—Hussey v. Boston & M. R. 
133 A. 9, 82 N.H. 236. 

N.C.—Latham v. Andrews Mfg. Co., 

5 S.B. 428, 180 N.C. 627; Storey v. 
Stokes, 100 S.E. 689, 178 N.C. 409. 


89, 


S.W.. 659, 


Lists 


Pa.—Wilson v. McCluskey, 46 Pa. 
Super. 594. 

Wash.—Dahlgren v. Chicago, M. & 
P. S: Ry. Co., 148 PP. 567, 85. Washi 
395. 

Wis.—Monaghan v. Northwestern 
Fuel Co., 122 N.W. 1066, 140 Wis. 
457. 

[a] Admissions. — Maxwell vy. 


Town of Wellington, 120 N.W. 505, 
138 Wis. 607. 


to evidence and matters of fact,’ credibility of 


[b] Burden. of proof.—Hamilton v. 
Cranford Mercantile Co., 78 So. 401, 
201 Ala. 403; Whaley v. Sloss-Shef- 
field Steel & Iron Co., 51 So. 419, 164 
Ala. 216, 20 Ann.Cas. 822; Wolte v. 
Ives, 76 A. 526, 83 Conn. 174, 19 Ann. 
Cass Wi2K Myers v. Wright, 123 S.E. 
740, 158 Ga. 418; Vickers v. Robinson, 
122 S.BE. 405, 157 Ga. 731; E. B. Mar- 
tin & Sons v. Bank of Leesburg, 3} ther, 


BE. 387, 187 Ga. 285; Johnson _ v. 
Reeves, 66 S.E. 1081, 133 Ga. 822; 


Brandon v. Pritchett, 66 S.E. 247, 133 
Ga. 480; Rowell v. Woodard, 117 S. 
E. 253, 30 Ga.App. 199; Lazenby v. 
Citizens’ Bank, 92 S.E. 391, 20 Ga, 
App. 53; Georgia Ry. & Power Co. 
v. Howell, 113 S.E. 101, 28 Ga.App. 
798; Temples v. Central of Georgia 
Ry: Co., 91,S.B. 502, 19, Ga.App., 3073 
City of Sparta v. Smith, 84 S.E. 151, 
15 Ga.App. 656; Cook v. Hightower & 
Co., 79 S.E. 165, 13 Ga.App. 309; Cen- 
tral of Georgia Ry. Co. v. Manchester 
Mfg. Co., 64 S.H. 1128, 6 Ga.App. 254; 
Bryant vy. Hill, 264 P. 869, 45 Idaho 
662; Williams v. Inhabitants of Town 
of Winthrop, 100 N.E. 1101, 213 Mass. 
581; Schmid v. Kappler, 233 N.W. 352, 
252 Mich. 373; Suiter v. Chicago, R. L 
& P. Ry. Co., 121 N.W. 113, 84 Neb. 
256; Baker v. Winslow, 113 S.E. 570, 
184 N.C. 1; Zilke v. Johnson, 132 N.W. 
640, 22 N.D. 75, Ann.Cas.1913E 1005; 
Casey v. First Nat. Bank, 126 N.W. 
1011, 20 N.D. 211; Houston vy. Schrieb- 
er, 170 N.E. 661, 34 Ohio App. 244; 

Harlow v. Cook, 240 P. 74, 112 Okl. 

11432 PyronG-v. Brownfield, (Tex.Civ. 

App.) 269 S.W. 202; Feingold v. Lef- 
kovitz, (Tex.Civ.App.) 147 S.W. 346; 
Houston & T. C. R. Co. v. Lemair, 119 
S.W. 1162, 55 Tex.Civ.App. 237; Suder- 
man-Dolson Co. vy. Hope, (Tex.Civ. 
App.) 118 S.W. 216. 


{c] Circumstantial evidence. 
Kuczon v. Tomkieviez, 124 A. 226, 100 
Conn. 560. 


[ad] Count to which evidence ap- 
plicable.—Adamson’s Adm’r v. Nor- 
folk & P. Traction Co., 69 S.E. 1055, 
LLL) Vas, 556: 


[e] Evidence to be considered.— 
Northern Texas Era On Co. Ne 
Smith, (Tex.Civ.App.) 223 S.W. 1013. 


{f] Excluding Mvidlenee. a Aaleeae 
Coast Line R. Co. v. Cook, 128 S.E. 
75, 34 Ga.App. 1; Southern Ry. Co. 
v. Seig, 92 N.E. 194, 46 Ind.App. 259. 


[g] Expectancy and mortality 
tables.—Interstate Life & Accident 
Ins. Co. v. Broadnax, 156 S.E. 719, 42 
Ga.App. 526; Auer v. Sinclair Refin- 
ing Co., 137A. 555, LOB NI anys wes 
54 A.L.R. 623; Bower v. Fredericks, 
46 Pa.Super. 540. 


({h] Expert testimony.—Leitens- 
dorfer v. King, 4 P. 37, 7 Colo. 436; 
Bertody v. Ison, 69 Ga. 317; City of 
Atlanta v. Champe, 66 Ga. 659. 


[i] Inferences to be drawn from 
failure to produce evidence.—Nicol v. 
Crittenden, 55 Ga. 497 


[j] Limiting scope and purpose of 
evidence.—Baldarachi v. Leach, 186 
P. 1060, 44 Cal.App. 603; Weber v. 
Strobel, (Mo.) 194 S.W. 272; Plem- 
mons. v. Murphy, 97 S.E. 648, 176 N.C. 
671; Frank v. American Bond & 
Mortg. Co., 70 Pa.Super. 478. 


{k] Matters of common knowl- 
edge.— Greenway v. Taylor County, 
122 N.W. 9438, 144 Iowa 332. 


{1] Preponderance. — Shingler y. 
Bailey, 70 S.E. 563, 185 Ga. 666; Palm- 
er-Murphey Co. v. Barnett, 124 S.E. 
538, 32 Ga.App. 635; Mills v. Pope, 
8 S.E. 559, 20 Ga. App. 820; Jamerson 

. Thaxton, 66 S.E. 984, 7 Ga. App. 395; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witnesses,‘4 instructions relating to the existence 
of contracts,*® or their meaning and legal effect,*® 
instructions as to irregularities at an execution 
sale,** as to what constitutes material allegations,7® 


Kersten v. Great Northern Ry. Co., 
147 N.W. 787, 28 N.D. 3. 


{m] Presumptions, — Larson v. 
Long, 219 P. 1066, 74 Colo. 152; Clare 
vy. Drexler, 110 SB. 176; 152. Ga. 419; 
McCord v. Mitchell, 165 N.W. 453, 182 
Iowa 196; Carter v. Reaves, 83 S.E. 
248, 167 N.C. 131; Moore v. O’Dell, 
111 P. 308, 27 Okl. 194; Colangelo v. 
Colangelo, 125 A. 285, 46 R.I. 138. 


{n] Shifting of burden of proof.— 
Edenfield vy. Boyd, 84 S.E. 436, 143 
Ga. 95; Temples v. Central of Georgia 
Ry: Co:, 91 S.By 502, 19 Ga.App., 307; 
Morgan v. Chunn, 66 S.E. 965, 7 Ga. 
App. 263. 

[o] Weight of evidence.—Parker 
v. Wellons, 160 S.E. 109, 43 Ga.App. 
(21; Byrd v. Byrd,-96 S.E. 10, 22 Ga. 
App. 354; Hartman vy. Western Mary- 
land Ry. Co., 92 A. 698, 246 Pa. 460. 


[p] If anything is not made as 
prominent as parties desire, it ought 
to be called to the attention of the 
court at the time. Walton v. Cald- 
well, 6 Pa.Super. 143. 


74 Summers Buggy Co. v. Estes, 
130 S.H. 350, 34 Ga.App. 407; C. J. 
Davison & Co. v. Davis, 116 S.E. 15, 
29 Ga.App. 422; Savannah Electric 
Co. v. Joseph, 103 S.E. 723, 25 Ga. App. 
518; Citizens’ Nat. Life Ins. Co. v. 
Ragan, 78 S.E. 683, 13 Ga.App. 29; 
Altfilisch v. Wessel, 225 N.W. 862, 208 
Iowa 361; Bartholomew v. Walsh, 
157 N.W.. 575, 191 Mich. 252; Huf- 
nagle vy. Wilkes-Barre Ry. Co., 104 A. 
738,- 261 Pa. 599. 


7S. Carter v. Drake, 156 N.E. 594, 
88 Ind.App. 176; Green Bay Lumber 
Co. v. Fredericksen, 196 N.W. 790, 197 


Iowa 70; Fred S. Todd Shoe Co. v. 
Pierce Shoe Co., 160 N.W. 827, 179 
Iowa 1383; Duncan v. Hills, 135 S/W. 


450, 155 Mo.App. 702. 


[a] Ratification:—Where the court 
gave an instruction regarding an em- 
ployer’s ratification of employment of 
a doctor to treat an injured employee, 
the employer, desiring an instruction 
as to what constituted ratification, 
should have objected or requested a 
further instruction. Republic Min. & 
Mfg: Co. v. May, 48 S.W.(2d) 742, 184 
Ark. 786. 

[b] Bescission.—In a buyers’- ac- 
tion to recover the amount paid on a 
contract, the sellers could not claim, 
on appeal, that there was no rescis- 
sion because they received from the 
buyers no notice, prior to rescission, 
fixing a definite time within which 
performance would be required of 
them, where no instruction on the is- 
sue of rescission was requested by 
the sellers. Fiske-Marshall Mfg. Co. 
v. Rabus & Toeller, 191 N.W. 90, 194 
Iowa 11938. 


{c] Lease.—In a suit for rent, an 
instruction that plaintiff could not re- 
cover without showing a lease by 
plaintiff to defendant sufficiently cov- 
ered defendant’s claims that he was 
not plaintiff's tenant, but a subtenant, 
in the absence of a request for a more 
specific instruction. Silvers v. Floyd, 
131 N.W. 652, 151 Iowa 415. 

[ad] Partnership.—Where plaintiff 
claimed that partnership was dis- 
solved, and a new partnership after- 
ward formed, an instruction that the 
old partnership was presumed to con- 
tinue unless a dissolution was shown 
by the evidence was correct as far as 


it went, and failure to instruct as to, 


plaintiff's theory was not reversible 
error in the absence of a request for 
special charges. Hengy v, Hengy, 
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76. Ind.—Fletcher v. Stutz Auto- 
mobile Co. of America, (App.) 168 N. 
EK. 585, . 

Ilowa.—Little v. Towa State Travel- 
ing Men’s Ass'n, 134 N.W. 1087, 154 
Iowa 440. 4 

Ky.—Harmount & Woolf Tie Co. v. 


Skinner, 24 S.W.(2d) 263, 232 Ky. 630. 
Minn.—Hayday v. Hammermill Pa- |x 
per Co., 237 N.W. 600, 184 Minn. 8. 
N.C.—Howerton yv. H. Scherer & 
Co., 86 S.E.. 712, 170 N.C. 669. 


[a] Reasonable value of services 
rendered.—In an action on quantum 
meruit to determine the value of 
services rendered to defendants’ aged 
and infirm testator, a charge that the 
law would import a promise to pay 
the reasonable value of the services 
rendered furnished a sufficient guide 
to the measure of recovery under the 
evidence, in the absence of any re- 
quest for more specific instructions. 
Meador v. Patterson, 103 S.B. 95, 25 
Ga.App. 267. 


77. Weaver v. Nugent, 10 S.W. 458, 
12> Tex. 272, 73 Am:SiR. 792. 


78. Thorne v. Cosand, 67 N.E. 257, 
160 Ind. 566; O’Donnell y. Chicago, 
ete, Ri 'Cs., ) 9T NW. 566; 65~ Neb. 
612. 

79. See case infra this note. 

[a] Purther charge desired.—In 


an action against an exhibitor for 
failure to accept motion picture films, 
wherein defendant, alleging unmer- 
chantability of the films, counter- 
claimed for damages for breach of 
contract, an instruction that there 
could be only two verdicts, one for 
plaintiff and against defendant, the 
other for defendant and against plain- 
tiff, with damages assessed in either 
ease to the prevailing party, was not 
erroneous in the absenee of a request 
for other instructions. Aywon Film 
Corporation v. Hatch, 126 A. 637, 2 N. 
J.Misc. 1108. 


80. See cases infra this note, 


fa] Ambiguous instructions, — 
“Without reasonable cause or excuse.” 
Dages v. St. Louis-San Francisco Ry. 
Co., (Mo.App.) 51. S.W.(2d) 164. 


[b] Better definition desired.— 
Last clear chance. Rogers v. Inter- 
state Transit Co., 297 P. 884, 212 Cal. 
86 [cert den 52 S.Ct. 22, 284 U.S. 640, 
76 L.Ed. 545). 

{c] Fuller instruction desired.— 
(1) Contributory negligence. Gilkey 
v. Waverly, Sayre & Athens Traction 
Co., 87 A. 851, 240 Pa. 628. (2) Fraud. 
Gray v. Williams, (Tex.Civ.App.) 290 
S.W. 844. (3) In a will contest, 
where an instruction on soundness of 
mind was somewhat obscure, but not 
misleading, contestant, if he desired 
any fuller ov more accurate definition 
or instruction, should have requested 
it. In re Guilbert’s HMstate, 188 P. 807, 
46 Cal.App. 55. (4) Where it was 
claimed that insured’s death resulted 
in consequence of a violation of law, 
an instruction as to self-defense not 
completely defining it could not be 
complained of, where a supplementary 
instruction was not requested. 
Brahmstaedt v. Mystic Workers of 


the World, 140 N.W. 354, 152 Wis. 
584, 
{d] Further instructions desired. 


—(1) In general. MecQuillen  v. 
Myers, 241 N.W. 442, 213 Iowa 1366; 
Farnum vy. Clifford, 106 A. 844, 118 Me. 
145. (2) Cattle guards. Quinn v. 


and as to the form of verdict.’® 
have been applied to instructions defining or ex- 
plaining words, terms, or phrases,*° and to instrue- 
tions relating to care required.*! 
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Likewise, they 


And similarly the 


Atchison, T. & S. F. Ry. Co., (Mo. 
App.) 193 S.W. 933. (3) Contribut- 
ing proximate cause. Great West 


Mill & Elevator Co. v. Hess, (Tex.Civ 
App.) 281 S.W. 23 (4) Contributory 
negligence. Conway v. City of Wa- 
terbury, 80 A. 83, 84 Conn. 345. (5) 
Fraud or mistake. Green v. St. Louis- 
San’ Francisco Ry. Co., 30 S.W.(2d) 
784, 224 Mo.App. 517. (6) Willfully. 

Barlow v. Foster, 136 N.W. 822, 149 
‘Wis. 613. (7) A charge being cor- 
rect so far as it went, any deficiency 
in not defining by illustration eir- 
cumstances under which the act of 
negligence is the cause of the acci- 
dent should have been brought to the 
court’s attention. Leahy v. Standard 
Oil Co. of New York, 112 N.E. 950, 224 
Mass. 352. (8) In an action against 
a railroad, an instruction that the 
road was under a duty to use reason- 
able care was sufficient in the absence 
of a proper request for an instruction 
that in the case reasonable care was 
a high degree of care. Blumenfeld v. 
Hudson & M. R. Co., 99 A. 312, 89 N.J. 
Law 580. 


{e] Limitation of instruction de- 
sired in general.—Kirven vy. Wirven, 
160 S.E. 432, 162. S.C. 162. 

{f] Misleading instruction in 'gen- 
eral.—Public Nat. Bank of New York 
v. Patriotic Ins. Co. of America, 144 
A. 566, 105 N.J.Law 477. 


{[g] More definite instruction de- 
sired.— Gross negligence. Bruce _ v. 
Western Pipe & Steel Co., 169 P. 660, 
Dig ails cos 


[h] More elaborate instruction de- 
sired.—Proximate cause. City Ice De- 
livery Co. v. Turley, 160 S.E. 517, 44 
Ga.App. 32. 

{i] More specific instruction de- 
sired.—(1) Accommodation. Sales 
v. Martin, 191 S.W. 480, 173 Ky. 616. 
(2) Carelessly and negligently. Rip- 
petoe v. Missouri, K. & T. Ry. Co., 122 
S.W. 314, 138 Mo. "App. AOD 
tributory negligence. Smith v. St. L. 
& Si F.'R. Co., 148 PL 759, 95 Kant: 452. 


(4) Fraud. Currie vy. Malloy, 116 S. 
Is. 564, 185 N.C. 206. (5) High and 
dangerous rate of speed. Beall v. 


Kansas City Rys. Co., (Mo.App.) 228 
S.W. 834. (6) High, dangerous, and 
negligent rate of speed. Brickell v. 
Fleming, (Mo.) 281 S.W. 951. (7). 
Imminent peril under humanitarian 
rule. Nagle v. Alberter, (Mo.App.) 53 
S.W.(2d) 289. (8) Joint adventure. 
Hobart-Lee Tie Co. v. Grodsky, (Mo.) 
46 S.W.(2d) 859. (9) Market value 
of property. Hoffman v. Berwind- 
White Coal Mining Co., 109 A. 234, 265 
Pa. 476. (10) Negligence. Union- 
ville Produce Co. v. Chicago, B. & Q. 


R. Co., 153 S.W. 63, 168 Mo.App. 168; 
Guinn v. Pecos & N. T. Ry. Co., (Tex. 
Civ.App.) 142 S.W. 638. (11) » Ordi- 


nary care. San Antonio & A. P. Ry. 
Co. v. Batte, (Tex.Civ-App.) 163 S.W. 
630. 

81. See cases infra this note, 

[a] Aged and infirm person.—(1) 


Where the court instructed that a 
pedestrian was charged with exercis- 
ing due care under all the circum- 
stances, if the city desired a specific 
instruction on the care required of 
him due to his old age and infirm con- 


dition, it should have requested such 
an instruction. HaliSeves (Ci1tyoneon: 
Shenandoah, 162 N.W. 575, 179 Towa 


1192. (2) In an action against a 
street railroad for injuries to a man 
ninety-four years old and slightly 
deaf in one ear, through being struck 
by a car, an instruction defining ordi- 
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foregoing rules have frequently been applied to in- | structions defining or relating to negligence, 


nary care as applied to plaintiff as 
that degree of care which men of his 
age and capacity usually exercised 
under similar circumstances was suffi- 
cient, in the absence of a request to 
charge that it is the duty of one 
whose senses are defective to exercise 
great care and caution in the use of 
his remaining senses to avoid danger. 
Louisville Ry. Co. v. Knocke’s Adm’r, 
(Ky.) 117 S.W. 271. 


{b] Amplification of instruction 
desired.— charge in an-_ action 
against a physician for negligence in 
treating plaintiff's son that defendan 
was only required to exercise tha 
degree of skill usually employed by 
physicians was not affirmative error, 
there being no request for amplifica- 
tion as to his liability. Hamrick v. 
Shipp, 52 So. 932, 169 Ala. 171. 

[c] Applying law to facts.—A 
railroad, desiring a more specific in- 
struction applying the law to the 
facts as to the duty to use reasonable 
eare in crossing a railroad track on 
a highway, should have tendered and 
requested such _ instruction. New 
NWiOL Oy eouSte be ReOO. Ve BAeSt brs t 


Coane  eamk, 5s) INGE 7 Ol vel O'8) 
Ind. 376 
[ad] Care of Garriers.—(1) In-a 


passenger’s action for injuries, an in- 
struction that a carrier of passengers 
was required to exercise the greatest 
degree of care which could be exer- 
ecised under all the circumstances 
short of a warranty of its passen- 
gers was not affirmatively erroneous, 
so as to require a reversal in the ab- 
sence of a request for an instruction 
more fully explaining the degree of 
care required of defendant as a car- 
rier of passengers. Guif, C. & S. F. 
Ry. Co. ve Conley; (Civ.App-). 2386S. 
W. 521 [rev (Com.App.) 252 S.W. 
7137, and aff 260 S.W. 561, 113 Tex. 472, 
82 A.U.R. 1183). — (2) Where; -in an 
action for the death of a person ata 
erossing, the court charged that the 
trainmen must uSe ordinary care to 
prevent injuring persons on the cross- 
ing, the error in an instruction au- 
thorizing a recovery if the trainmen 
negligently failed to have on the én- 
gine a sufficient headlight to énable 
them to see persons using the cross- 
ing or to enable such persons to see 
the train, in that it failed to state 
what would be a sufficient headlight, 
was merely one of omission, which 
ealled for correction by request for 
an appropriate instruction. Chicago, 
Te leg Gwaky. Co. Vv... Clay, 119 5S3Wi. 
730, 55 Tex.Civ.App. 526. 

[e] Care of passengers.—Where 
an instruction as to ithe care due a 
passenger was correct as far as it 
went, complaint cannot be made that 
it did not impose a sufficiently high 
degree of care, in the absence of a 
special request for the instruction de- 
sired. Williamson v. Chicago, R. I. 
SG Ryz Co}, 122 Swe $97, 57 Tex.Civ, 
App. 502. 

{f] Further or additional instruc- 
tion, desired.—(1) If defendant rail- 
road, sued for killing cattle on its 
track, thought the jury were not fair- 
ly: advised as to. what care was due 
from the railroad as due care, it 
should have asked for further instr uc- 
tion. True v. Chicago & N. W. Ry. 
Co., 173 N.W. 642, 42 $.D. 35. (2) 
In an action for injury to an automo- 
bile driver in collision with a street 
ear, defended for contributory negli- 
gence, the giving of an instruction as 
to the automobile driver’s duty is not 
reversible error for failure to impose 
on him the duty of running the auto- 


‘care 


“plification 


mobile at a reasonable rate of speed, 
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and of giving timely warning of its 
approach, where instruction was cor- 
rect in so far as it went, and where 
no instruction submitting such issues 


was submitted by defendant. Louis- 
ville Ry. Co. v. Birdwell, 224 S.W. 
1065, 189 Ky. 424. (3) In an action 


for injuries sustained while plaintiff, 
who had a clubfoot, was climbing be- 
tween cars which had blocked a pub- 
lie crossing, an instruction that if 
plaintiff went between the cars, and 
remained there in a dangerous posi- 
tion while the cars were moved, and 
failed to take such precautions for 
his safety as an ordinarily cautious 
person of his age would have done, 
he could not recover, was at least not 
affirmative error, and defendant could 
not complain because it did not au- 
thorize the jury to consider plaintiff's 
deformed foot in determining his due 


care, unless it presented a _ direct 
charge supplying the omission. 
Texas & N. O. R. Co. v. Bean, 119 S.W. 
328, 55 Tex.Civ.App. 341. 


[g] Incomplete instruction given. 
—An instruction on the degree of care 
required of a common carrier of pas- 
sengers, although incomplete, is not 
an erroneous absent request for a 
more definite instruction. Lafayette 
St. Ry. v. Ullricl, 166 N.E. 257, 168 
N.E. 709, 92 Ind.App. 202. 

[h], Misleading instruction given. 
—(1) Brown vy. Woolverton, 121 So. 
404, 219 Ala. 112, 64 A.L.R. 640; Reed 
we Hammel Dry Goods Co., 111 So. 
237, 215 Ala. 494 (use of “reasonable 
” and ‘ordinary care’ conjunc- 
tively). (2) If an instruction re- 
quiring a carrier of a passenger to 
exercise the highest degree of care 
was misleading, it was held that the 
carrier should have requested an in- 
struction removing its misleading 
tendency. Birmingham Ry., Light & 
Power Co. v. Cockrell, 65 So. 104, 10 
Ala.App. 578. 

[i] Ordinary care.—(1) Fullen- 
wider v. Brawner, 6 S.W.(2d) 264, 224 
Ky. 274; Dauber v. Josephson, 237 S. 
W. 149, 209 Mo.App. 531.. (2) An in- 
struction that a telegraph company is 
held to the exercise of reasonable care 
and diligence was not error, in the 
absence of request for a more specific 
charge, on the ground that the com- 
pany need only exercise “ordinary 


care’ under the circumstances. West- 
ern Union Telegraph Co. v. Vance, 
(Tex.Civ.App.) 151 S.W. 904. (38) In 


an action for death from an electric 
current, an instruction defining ‘‘ordi- 
nary care” is not error, where no am- 
thereof was requested. 
Hanna vy. Central States Electric Co., 
232 N.W. 421, 210 Iowa 864. 


[i] Qualification of instruction.— 
Where, in an action for injuries toa 
boy struck by a train at a place where 
a lookout was required, there was evi- 
dence that he did not know of the 
train’s approach, an instruction as to 
the duty of the company to give 
warning was not error because of the 
failure ito state that there was no 
such duty if he knew of the train’s 
approach, as defendant should have 
offered such qualification if desired. 
Chesapeake & O. Ry. Co. v. Honaker, 
226 S.W. 394, 190 Ky, 125. 


{k] Specific instruction desired.— 
1) In an action against the city for 
injuries from a fall on an icy ecross- 
walk, where the court had stated in 
the same instruction the city’s duty 
with respect to walks and crosswalks, 
the city, if it desired a more specific 
statement of duty touching cross- 
walks, should have made a specific re- 
quest therefor, and, in absence of 
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such request, the instruction was suf- 
ficient. Blackmore v. City of Coun- 
ceil Bluffs, 176 N.W. 369, 189 Iowa 157. 
(2) In a passenger’s action against 
owners of a jitney bus for personal 
injuries, where the jury after retire- 
ment asked if defendant’s failure to 
have guards outside the window so 
that passengers could not extend 
their arms would be negligence, and 
were informed that the law made 
no such requirement, if defendant 
wished more specific instruction he 
was in duty bound to request it. 
Thibodeau v. Hamley, 112 A. 320, 95 
N.J.Law 180. 


[1] _Youth.—In the absence of a 
request for more specific instructions 
bearing on the experience and ma- 
turity of deceased, a boy of fourteen, 
an instruction referring to deceased 
as a boy, and directing the jury, in 
determining his contributory negli- 
gence, to consider his age, intelli- 
gence, experience, and surrounding 
situation, and charging that ordinary 
care as applied to him was. the kind of 
care boys of his age and intelligence 
were accustomed to exercise under the 
same or similar circumstances, boys 
of ordinary prudence of his age, was 
not erroneous. BErie:R. Co. vy. Wein- 
stein, 16622 2.745792 (6 C Ars 9: 


82. See cases infra this note. 


[a] Application of law to facts.— 
(1) Jn an action for damages from 
collision of automobiles where no in- 
struction was requested on defend- 
ant’s negligence, and where that given 
was correct in the abstract and could 
have readily been applied by the jury, 
there was no error. Baker v. Zim- 
merman, 161 N.W. 479, 179 Iowa 272. 
(2) Where the court had previously 
stated to the jury the issues tendered 
by the petition, a charge predicating 
recovery for plaintiff on a finding that 
the master’s apparatus was defective 
as alleged in the petition, and that it 
was negligence to allow it to be so 
defective, was not affirmatively erro- 
neous as permitting the jury to find 
negligence not alleged in the petition, 
and was sufficient where there was no 
request by defendant for a more 
specific charge as to the acts of neg- 
ligence. Payne v. Douglas, EES Civ: 
App.) 241 S.W. 238. 


{b] Fuller instruction desired.— 
Chicago, I. & L. R. Co. v. Shedrow, 


129 N.E. 406, 74 Ind.App. 623. 
_[e] Gross negligence.—An instruc- 
tion that a warehouseman, if a 


gratuitous bailee, ‘“would only be lia- 
ble for gross negligence, that would 
be for a conscious failure to use due 
care,’ is not erroneous, in the absence 
of any request to the court to dif- 
ferentiate between gross negligence 
and a conscious failure to observe due 


care. Carolina Rice Co. v. West Point 
Mill Co: 825 SEY 679; 98aSiC. 476 
[d] Imputed negligence.—An in- 


struction that a passenger of an au- 
tomobile must prove the driver free 
from negligence, coupled with other 
instructions on the driver’s negli- 
gence, is Sufficient to present the de- 
fense of imputed negligence, in the 
absence of a request for a specific in- 
struction. Kellstrom v. City of De- 
troit, 228 N.W. 763, 249 Mich. 431. E 


[e] Limitation or qualification of 
rule desired.—Since an _ instruction 
that the violation of a city ordinance 
was negligence per se was correct 
so far as it went, the failure to ac- 
company, it by an instruction that. 
such violation could not be considered 
unless it contributed proximately to 
plaintiff's injury was not error, in the 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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tributory negligence,®* last clear chance doctrine,** | and proximate cause.5 


absence of a request for such an in- 
struction. O’Connor v. United Rail- 
roads of San Francisco, 141 P. 809, 
168 Cal. 43. 


[f] Misleading instruction given. 
—Brown v. Woolverton, 121 So. 404, 
219 Ala. 112, 64 A.L.R. 640. 


[g] More definite instruction de- 
sired.— An instruction, given at the 
request of a plaintiff, which merely 
amounts to a nondirection on a phase 
of negligence, is not error, where a 
definitive instruction is not requested. 


Wagener v. Metropolitan St. Ry. Co., 
142 S.W. 463, 160 Mo.App. 334. 
[h] More elaborate or definite in- 


struction desired.— Where a _ general 
rule of negligence is correctly stated 
in an instruction, the court’s failure 
to elaborate or make it more definite 
as to some phases of the law of neg- 
ligence is not error, in the absence of 
a request for such instruction or 
modification. Lawson vy. Brokmann, 
226-P. 252, 116 Kan. 102: 


[i] What constitutes.—In a suit 


for injuries to horses by being thrown | 


down in a ear, if an instruction that, 
if they were thrown down by a jolt 
or jerk of the train and injured, etce., 
defendant was liable, was defective, 
as not stating what constituted such 
negligence as preduced the unusual 
jolting, defendant should have re- 
quested such an instruction, and, not 
having done so, cannot complain of 
that given. Barr v. Quincy, O. & K. 
ae Co., 120 S.W. 111, 138 Mo.App. 
Was : 

83. See cases infra this note. 

[a] Application of law to facts.— 
An instruction that, if plaintiff was 
guilty of negligence in the least de- 
gree, which proximately contributed 
to her injury, the jury could not find a 
verdict for her, was proper, as applied 
to counts charging original and sub- 
Sequent negligence, and if plaintiff 
thought a further statement of the 
law would help the jury in its specific 
application to the facts under the is- 
sues made by the count on subsequent 
negligence and the pleas thereto, she 
should have requested a charge in fur- 
ther explanation. Salter v. Carlisle, 
90 So. 283, 266 Ala. 163. 

[b] Diminution of damages for 
comparative negligence.—(1) The 
court having charged that, if plain- 
tiff’s servants, by ordinary care, could 
have discovered a freight car at the 
junction in the switch in time to have 
prevented the engine of its passing 
train from striking it, plaintiff could 
not recover against defendant, who 
placed it there, it was not error, in 
the absence’ of a request not to, to 
give the latter half of Civ. Code 
(1910) § 2781, providing for diminu- 
tion of damages in case of proof of 
contributory negligence. Louisville & 
N. R. Co. v. McGarity, 77 S.E. 630, 139 
Ga. 472.. (2) "Where the.court in- 
structed that, if plaintiff by ordinary 

care could have avoided consequences 

of defendant’s negligence, he could 
not recover, failure to give in the 
charge Civ. Code (1910) § 2781, per- 
mitting proportionate recovery, is not 
error, in the absence of a request. 
Seaboard Air Line Ry. vy. Devlin, 89 
S.E. 378, 18 Ga.App. 271. 

[ec] Fuller instruction desired.— 
¢1) Southern Ry. Co. v. Crabb, 73 S. 
BE. 859, 10 Ga.App. 559. (2) Where, 
in an action for death, the court 
charged as to contributory negligence, 
if a fuller statement was desired, it 
should have been requested. Case v. 
Atlanta & C. A. L. Ry., 92 S.H. 472, 107 
SiG!}216.,.. (3), In) an. action; for in- 
juries, if defendant desired fuller in- 
structions on contributory negligence, 


‘for the defendants,” 


it was its duty to 
structions. Fisher v. Cedar Rapids & 
M. C. Ry. Co., 157 N.W. 860, 177 Iowa 
406. (4) Defendant, if dissatisfied 
with the charge as to contributory 
negligence, should request a charge 
reciting the theory more fully. Betts 
v. Carpenter, 214 N.W. 96, 239 Mich. 
260. 


{ad] General instruction given.— 
Where, in an action for injuries to a 
traveler in a collision with a street 
car, the jury found that the street 
railroad company was negligent, and 
that plaintiff was guilty of contribu- 
tory negligence, there was no preju- 
dicial error in an instruction on con- 
tributory negligence, because it re- 
ferred to the abstract propositions of 
law, defining the relative duties of the 
parties on the street, in the absence 
of any requested instructions modify- 
ing the general rule of law. Brown 
v. Milwaukee Electric Ry. & Light 
Co., 183 N.W. 589, 148 Wis. 98. 


[e] More concrete instruction de- 
sired.—Cincinnati, N. O. & T. PB. Ry. 
Co. vy. Ross, 284 SAW. 1015, 12015), Key. 
114. 


{f] More inclusive instruction de- 
sired.— Atlas Portland Cement Co. v. 
Hagen, 233 F. 24, 147 C.C.A. 94 [cert 
den 37 S.Ct. 15, 242-0.S. 631, 61. L. 
Hd: 537]: 

[g] More specific instruction de- 
sired.—(1) Chickasha St. Ry. Co. v. 
Wund,. 132.2 LO. 8720 582. -C) 
Where the court instructs on con- 
tributory negligence, plaintiff cannot 
complain that the instruction was 
not sufficiently specific, where he 
failed to request further instructions. 
Holton v. Town of Morganton, 74 S.E. 
ONT AUS OMINGC: 743 2000 (3 ).8 Ln. am Aetion' 
for injuries caused by a defective 
sidewalk, an instruction as to the 
burden of proving contributory negli- 
gence is not erroneous, in the absence 
of a request’ for specific instructions. 
Robinson v. City of Oconto, 142 N.W. 
$25) 154 is. 64. (4) In a personal 
injury action against two defendants, 
the court’s charge that, “‘you will find 
if plaintiff was 
guilty of contributory negligence, was 
not affirmatively erroneous in failing 
to use the expression, ‘or either of 
them,” and, if either defendant de- 
sired more specific instruction, it was 
its duty to request the same. South- 
western Telegraph & Telephone Co. v. 
Sanders, (Civ.App.) 138 S.W. 1181 [aff 
173) S.Wies.0o, 10d Dex. 49" (5) An 
instruction that plaintiff could only 
recover if his negligence did not con- 
tribute to his injury, and if he was 
exercising ordinary care for his own 
safety, sufficiently stated the laws of 
contributory negligence, in the ab- 
sence of a request for more specific 
instructions. City of Ada v. Smith, 
175°P. 924, 78 Okl.280:- (6) .An in- 
struction that plaintiff must show 
that defendant was guilty of negli- 
gence causing the injuries is not ob- 
jectionable as too general, where no 
more specific instruction was request- 
ed. Muskogee Electric Traction Co. v. 
Rye, 148 P. 100, 47 OKl. 142: (7) The 
instructions in a passenger’s action 
for injuries occurring in Alabama were 
held sufficiently to charge, in the ab- 
sence of a request for a more specific 
instruction, the common-law. doc- 
trine (Civ. Code [1910] § 2781) that 
plaintiff cannot recover for injury 
where the same was done by his con- 
sent or caused by his negligence. 
Seaboard Air Line Ry. v. Andrews, 178 
S.BE. 925, 140 Ga. 254, Ann.Cas.1914D 
165. 


{h] Plaintiff’s duty to show ab- 
sence of contributory negligence.— 
In the absence of request, it is not re- 


request such in- 


versible error to fail to instruct that 
plaintiff must show absence of con- 
tributory negligence, where plaintiff's 
pleading and evidence does not dis- 
close contributory negligence, and 
where defendant’s requested charge 
on contributory negligence is given. 


Northern Texas. Traction .Co, Vv. 
Nicholson, (Tex.Civ.App.) 188 S.W. 
1028. 

[il What constitutes.—(1) In an 


action for damage to plaintiff's auto- 
mobile from an accident on a bridge, 
omission from instruction submitting 
the guestion of contributory negli- 
gence of a specification that the de- 
gree of care of plaintiff should have 
been commensurate with the danger- 
ous character of his vehicle is not re- 
versible error, no request therefor 
having been made. Akin v. Madison 
County, 159 N.W. 705, 178 Iowa 161. 
(2) If, in an action for the death of 
a child, defendant wanted it left to 
the jury to determine whether the 
parents were negligent in letting the 
child go to school accompanied only 
by her ten-year-old sister, it should 
have asked for such an instruction 
after seeing that the judge omitted 
to instruct on ae point. Grealish v. 
Brooklyn, Q. C. & Ss. IR. 'Co,, ILA NoYes. 
582, 130 App. Div. 38 [appeal den 88 
N.E. 1120, 195 Ne 563, and aff 91 
NE. DIL VOTOINGY 540 7 


84. See case infra this note. 


[a] More accurate instruction.— 
A party complaining of an instruction 
on last clear chance must present 
a more accurate instruction if a better 
definition is desired. Rogers v. In- 
terstate Transit Co., 297 P. 884, 212 
Cal. 36 [cert den 52 S.Ct. 22, 284 U.S. 
640, 76 L.Ed. ,545). 


85. See cases infra this note. 


[a] Application to facts.—An in- 
struction was held sufficiently to sub- 
mit the last clear chance doctrine, in 
the-absence of a request respecting 
a deceased pedestrian’ s obliviousness 
and an engineman’s awareness of dan- 


ger. Retzer v. Cleveland, C., C. & St. 
De Ryn On, 2 CAO see 
[b] Fuller instruction desired.— 


In a passenger’s action for injuries, 
an instruction that an act might be 
said to be the “proximate cause” of an 
injury when the injury was the 
natural and probable consequence of 
the negligence or wrongful act, and 
which in the light of attending eir- 
cumstances should have been fore- 
seen, was not affirmatively erroneous, 
but correct so far as it went, and if 
defendant thought any fuller defini- 
tion necessary for the protection of 
its rights, it should have been re- 
quested. Gulf, C. & S.\F. Ry. Co. vy. 
Conley, (Civ.App.) 236 S.W. 521 [rev 
on other grounds (Commn.App.) 252 
S.W. 737, and aff 260 S.W., 561, 113 
Tex/472) 32 AER, 1783]. 


[c] More definite instruction de- 
sired.—In an action for frightening a 
horse on a highway by an automobile, 
in the absence of a request for more 
definite instructions, a charge that 
plaintiff could recover if the injury 

was caused by the negligence of de- 
fendant, without contributory negli- 
gence on plaintiff’s part, is not ma- 
terially erroneous for failure to state 
that the negligence complained of 
must have been the proximate cause, 
and that injury was reasonably to 
have been anticipated therefrom. 
Martin v. Garlock, 108 P. 92, 82 Kan. 
266, 20 Ann.Cas. 84, 


[ad] More specific instruction de- 
sired.—Selden-Breck Const. Co. v. 
Kelley, (Tex.Civ.App.)- 168 S.W. 985. 


> 
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[§ 686] 2. Time of Making Requests**’—a. In 
In most jurisdictions the time for the 
presentation of requests for instructions is regu- 
lated by statute or court rule,** and, in general, 
such requests must be made within the designated 
time or the court is under no duty to comply with 
This is so whether the request for 
instructions is made too late*® or is made prema- 
However, where the court has failed to 
charge upon a matter which it was its duty to 
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of the evidence 


charge and its failure so to charge has been called 


86. Cross references: 

In criminal prosecutions see Criminal 
Law § 2504. 

Requests after submission of cause 
see infra §§ 834-836. 

Rules of court as to time of present- 
ing requests see Courts § 278 text 
and note 65. 


Time for: 
Giving requested instructions see 
infa, § 718 


Request for reduction of instruc- 
tions to writing see supra § 585. 


See 


87. statutory provisions or 
rules of court. 
s8. U.S.—Astruc v. Star Co., 182 


F. 705 [rev on other grounds 193 F. 
631, 113 C.C.A. 499, 40 L.R.A.N.S. 79]. 


Ariz:—Territory, v. .Harper, 25 P. 
DIS vA Zz. S99" 

Cal.—Waldie v. Doll, 29 Cal. 555; 
Anderson vy. Parker, 6 Cal. 197. 

Conn.—Arnold v. Lane, 40 A. 921, 
71 Conn. 61. 

Ga.---Thigpen v. Aldred, 165 S.E. 


27; Boykin v. Bohler, 137 S.E. 45, 163 
Ga. 807; Rudulph v. Brown, 130 S.E. 
559, 161 Ga. 319; Myers v. Wright, 
123 S.BE. 740, 158 Ga. 418; Spooner v. 
Cobb, 117 S.E. 320, 155 Ga. 458; Russ 
v. Myrick, 115 S.B. 644, 154 Ga. 829; 
Roundtree v. Neely, 94 S.E. 542, 147 
ya. 435; Richmond Hosiery Mills v. 
Hayes, 91 S.B. 54, 146 Ga. 240; Giles 
v. Voiles, 88 S.E. 207, 144 Ga. 853; 
Georgia Southern & FEF. Ry. Co. v. 
Thornton, 87 S.E. 388, 144 Ga. 481; 
Wood v. McGuire, 17 Ga. 303; Man- 
hattan Life Ins. Co. v. Boykin, 158 
S.E. 449, 43 Ga.App. 146; Southern 
Ry. Co. v. Wessinger, 124 S.E. 100, 
82 Ga.App. 551; Mendel v. Converse 
& Co., 118 S.B. 586, 30 Ga.App. 549; 
Hammond v. Driver, 117 S.E. 264, 30 


Ga.App. 216; Rowell v. Woodward, 
117 S.B. 253, 30 Ga.App. 199; New 
South Rubber Co. v. Muse, 109 S.E. 


296. 27 Ga.App. 549; Camp v. Bagwell 
& Bagwell, 99 S.E. 234, 23 Ga.App. 
690; Central of Georgia Ry. Co. v. 
Deas, 96 S.E. 267, 22 Ga.App. . 425; 
Freeman v. Petty, 95 S.B. 737, 22 Ga. 
App. 199: Lazenby v. Citizens’ Bank, 
92 S.BF. 391, 20 Ga.App. 53; Rogers, 
Cassels & Fleming v. Bennett, 91 S.F. 
917, 19 Ga.App. 520; Temples v. Cen- 
tral of Georgia Ry. Co., 91 S.E. 502, 
19 Ga.App. 307; White Crown Fruit 
JavaCo: Vd. MCox Co,,791 SH. 245; 
19 Ga.App. 195; . Commercial City 
Bank v. Sullivan, 90 S.E. 173, 18 Ga. 
App. 608: Southern Ry. Co, v. Sewell, 
90 S.BH. 94. 18 Ga.App. 544; Seaboard 
Air-Line Ry. v. Barrow, 89 S.H. 383 


18 Ga.App. 261; Central. of Georgia 


Ry. Co. v. Borland, 78 8.1. 352, 12 
Ga.App. 729. 
Tll.—lTilinois Cent. R. Co. v. Has- 


kins, 2 N.E. 654, 115 Ill. 300; Penn- 
sylvania Co. v. Greso, 102 Ill.App. 
252: Chicago City R. Co. v. Sullivan, 
76 Lll.App. 505. 

Ind.—Town of Noblesville v. Ves- 
tal, 20 N.E. 479, 118 Ind. 80; Phillips 
v. Thorne, 2 N.E. 747, 103 Ind. 275. 


Ky.—Louisville, ete., R. Co. v. Sei- 
bert, 55 S.W. 892, 21 Ky.L. 1603. 


Minn.—Sanborn vy. Rice County 
School Dist. No. 10, 12 Minn. 17. 


Mo.—Sweet v. Bunn, 193 S.W. 897, 
195 Mo.App. 500; Payne v. Payne, 57 
Mo.App. 130; ° Watson v. Race, 46 
Mo.App. 546. 


N.C.—Holder v. Giant Lumber Co., 
TOpeSne eee be OLE ONGC ler meUNcLIM Vie 
Brown & Williamson, 64 S.I. 434, 150 
N.C. 533; Shober v. Wheeler, 18 S.E. 
Sz Olelon ONes aoe Oe 


Or.—Bean v. Tripp, 195 P. 355, 99 
OF 72116; 


Pa.—Kinley v. Hill, 4 Watts&S. 
426. 


S.c.—Cutter v. Mallard Lumber Co., 
83 S.E. 595, 99 S.C. 281; Morrison v. 
Chesterfield County Mut. Benev. As- 
SOC, sb 9 Seas 2 Su. O. S98, 


Wash.—Spokane Valley State Bank 
v. Murphy, 274 P. 702, 150 Wash. 640. 


W.Va.—Tully v. Despard, 6 S.E. 927, 
31 W.Va. 370. 


[a] Basing refusal on wrong 
grounds.—The fact that the judge, in 
refusing to give instructions which 
are requested later than the time 
prescribed by law, bases his refusal 
on a mistaken impression that he has 
already given the same-instructions 
in substance, does not make such 
refusal error. Posey v. Patton, 14 S. 
E. 64, 109 N.C. 455. 


[b] Error in ruling that requests 
were not seasonably made is imma- 
terial where it would have been error 
to grant the requests. Jardner v. 
Peaslee, 9 N.E. 833, 148 Mass, 382. 


[ec] Absence of statute or rule of 
court.—It is not proper for the trial 
court to refuse an instruction as not 
presented in time when no time for 
presentation is fixed by rule of court 
or statute. Chicago Anderson Pressed 
Brick Co. v. Sobkowiak, 36 N.E. 572, 
T4S. 0 boy 

89. See cases supra note 88. 

90. Comstock v. Livingston, 97 N. 
BE. 106, 210 Mass. 581; Wood v. Skel- 
ley, 81 N.E. 872, 196 Mass. 114, 124 
Am.S.R. 516; Plunger El. Co. v. Day, 
68 N.fs, 16, 184 Mass. 130; Cumber- 
land Tel., ete., Co. v. Shaw, 52 S.W. 


1638, 102 Tenn. 313; Cooper v. Over- 
ton, 52. SW ise, 102 Menne 211) 738 
Am.S.R. 864, 45 L.R.A. 591. 

[a] Before introduction of any 


evidence.—Requests for rulings, pre- 
sented before the introduction of any 
evidence, are properly refused, since 
such practice is wholly irregular. 
Comstock v. Livingston, 97 N.E. 106, 
210 Mass. 581. 


[b] During examination of wit- 
ness.—The presentation of prayers 
for rulings and a request that the 
court pass on them during the midst 
of the examination of a witness is 
improper. Wood v. Skelley, 81 N.E. 
872, 196 Mass. 114, 124 Am.S.R. 516. 


91. Lambert v. Trenton & Mercer 
County Traction Co., 135 A. 270, 1038 
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to its attention, the fact that the request for a 
charge is made after the proper time will not ex- 
cuse such failure.®? 
are tendered at the requisite time, it is no justifica- 
tion for a refusal to grant such instructions, other- 
wise proper, that the time was insufficient for the 
court to consider the request.?? 
tions the requests must be presented at the close 


Where requested instructions 


In many jurisdic- 


and before commencement of the 
Custom has established this 


N.J.Law 28 faff 139 A. 718, 104 NJ. 
Law 175]. See Billings v. McCoy, 5 
Neb. 187 (‘‘Where instructions are 
asked by either party before the jury 
retire, which are unobjectionable, per- 
tinent to the issue, and necessary for 
the jury to eonsider in making up 
their verdict,*they should be given hy 
the court, notwithstanding a rule re- 
quiring all instructions to be submit- 
ted before the commencement of the 
argument’). 


92. Poland v. Wuest, 172 N.E. 836, 
86 OhioApp. 204. 


93. U.S.—Atchison, T. & S. F. Ry. 
ot v. Hamble, 177 F. 644, 101 C.C.A. 
270. 


Ark.—St. Louis Southwestern Ry. 
Co. v. Mitchell, 171 S.W. 895, 115 Ark. 
339, Ann.Cas.1916E 317. 


Conn.—Farrington v. Cheponis & 
Panarausky, 78 A. 652, 84 Conn. 1. 


Ill—Locander v. Joliet & PHastern 
Traction 'Co:, 225 NilApp 1432" Chie 
cago, ete., R. Co. v. Louderback, 125 
Ill. App. 323; McMahon vy. Sankev, 35 
ne) 341 [aff 24 N.E. 1027, 133 Il. 

Ind.—Duckwall v. Davis, 142 N.E. 
113. 194 Ind. 670; Craig v. State, 26 
N.E. 842. 127 Ind. 286; Evansville, 
eter ReCotyi Crist. or Nees LO eho 
Ind. 446, 9 Am.S.R. 865, 2 L.R.A. 450; 
Hege v. Newsom, 96 Ind. 426; Terry 
v.' Shively, 93 Ind. 418° > Puett) vy. 
Beard, 86 Ind. 104; Klitzke v. Smith, 
109 N.E. 412, 59 Ind.App. 461; <An- 
derson v. Lake Shore, etc., R. Co., 59 
N.E. 396, 26 Ind.App. 196; Lake Erie, 
etc, Re Co. ve Brafford, (43 Neh ose 
44 N.E. 551, 15 Ind.App. 655; Ger- 
man F. Ins. Co. v. Columbia Encaustic 
Tile Co.,.43 N.E. 41, 15 Ind.App. 623. 


TIowa.—Shelberg vy. Jones, 151 N.W. 
1066, 170 Iowa 19. 


Kan.—Firman vy. Blood, 2 Kan. 496. 


Mass.—Chandler y. Prince, 109 N.E. 
374, 221 Mass. 495; Randail v. Peer- 
less Motor Car Co., 99 N.H. 221, 212 
Mass. 352: Manning v. Anthony, 94 
N.E. 466, 208 Mass. 399, 32 L.R.A.N.S., 
1179: Quimby v. Jay, 82 N.E. 1084, 
196 Mass. 584; Ela v. Cockshott, 119 
Mass. 416. ° 


Minn.—Gracz v. Anderson, 116 N.W. 
1116, 104 Minn, 476. 


Mo.—McPheeters yv. Hannibal, etc., 
R. Co., 45 Mo. 22; Roberson v. Loose- 
Wiles Biscuit Co., (App.) 285 S.W. 
127; Payne v. Payne, 57 Mo.App. 1380. 


Neb.—In re Strelow’s state, 231 N. 
W. 887, 120 Neb. 235 [mod 233 N.W> 
889, 120 Neb, 235]; Berggren v. Han- 
nan, O’Dell & Van Brunt, 215 N.w. 
556, 116 Neb. 18. , 

N.J.—Carmany v. West Jersey & 
S. S._ R. Co. 74 A. 656, 78 N.J.Law 
552; Dunne v. Jersey City Galvaniz- 
ing Co., 64 A. 1076, 73 N.J.Law 586. 


N.C.—Barringer v. Deal, 80 S.\E. 161, 


164 N.C. 246; Holder v. Giant Lum- 
ber "Cor eiO, Sei 48 Oe) Gao Ni Getarare 


Biggs v. Gurganus, 67, SE. 500, 152 
N.C. 173; Craddock vy. Barnes, 54 S.E. 
1003, 142 N.C. 89; Shober v. Wheeler, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 686] 


rule in some jurisdictions.®4 


dictions. 


ment are in time.® 


18 S.B. $28, 1138 N.C.’ 370; Marshall 
v. Stine; 17% S.H: 0495, 112° N.C. 697; 
Luttrell v. Martin, 17 S.E. 573, 112 
N.C. 593: Ward v. Albemarle, etc., 
R. Co., 16 S.E. 921, 112 N.C. 168; Mer- 
rill v.. Whitmire, 15 S.E. 3, 110 N.C. 
367; Blackburn v. Fair, 13 S.E. 911, 
109 N.C. 465; Posey v. Patton, 14 
S.E. 64, 109 N.C. 455; Grubbs v. North 
Carolina Home Ins. Co., 13 S.E. 236, 
108 N.C. 472, 23 Am.S.R. 62; Marsh v. 
Richardson. 11 S.E. 522, 106 N.C. 539; 
Taylor v. Plummer, 11 S.E. 266, 105 
INT GLUS6. 


Ohio.—Keiper v. Selfe, 22 OhioCir. 


CtN.S.- 507: > Cincinnati, . ete. R.Co. 
Wowtayilorm 27 OnioCiz.Ct. (p; Toledo, 


ete., R. Co. v. Gilbert, 24 OhioCir.Ct. 
181. 

Okl.—Mills v. Hollinshed, 200 P. 
200, 82 Okl. 250. 


S.C. — Salley v. Cox, 77 S.E. 933, 94 
S.C. 216, 46 L.R.A.N.S. 53, Ann.Cas. 
1915A 1111. 

S.D.—White v. Amrhein, 85 N.W. 
191, 14 S.D. 270. 


Vt.—Cady .v. Owen, 34 Vt. 598; 
Vaughan v. Porter, 16 Vt. 266. 
Wis.—City of Baraboo v. Excelsior 


Creamery Co., 177 N.W. 36, 171 Wis. 
242. 


{a] Reason for rule.—‘‘We hold 
this to be a reasonable rule, fair to 
the court.and to the parties to the 
litigation, since the trial court is 
entitled to have them presented to 
him in time, that he may have them 
to assist him in the preparation of 
his general charge to the jury.” Mills 

. Hollinshed, 200 P. 200, 82 Okl. 250. 


{b] If request is made at any time 
before argument, it will be in time. 
Craddock v. Barnes, 54 S.B. 1003, 142 
INACZ 8.9. 

{[c] Refusal of time to prepare re- 
auest.—The refusal of a request for 
the court to prepare or allow defend- 
ant time to prepare an instruction on 
plaintiff's theory of the case is prop- 
er where made after the court had 
charged the. jury, and the party had 
not indicated how much time was 
needed. Roberson v. lLoose-Wiles 
Biscuit Co., (Mo.App.) 285 S.W. 127. 

94. Houston v. Delaware, L. & W. 
R. Coy, 204. 599. 

95. Manhattan L. Ins. Co. v. Fran- 
cisco, 17 Wall. ,(U.S.) 672, 21 L.Ed. 
698; Locander ‘v. Joliet & Eastern 
Traction Co., 225 Ill.App. 143; Mills 
v. Hollinshed, 200 P. 200, 82 Okl. 250. 

96, Pittsburg etc... KR. Conny. 
Hewitt, 102 Ill.App. 428 [aff 66 N.E. 
829, 202 Ill. 28]. 

Ind.—Duckwall v. Williams, 63 N. 
BK. 232, 29 Ind.App. 650; Adams v. 
Main, 29 N.E. 792, 3 Ind.App. 232, 50 
Am.S.R. 266. 

Mo.—Buck v. People’s St. R., ete., 
Co., 18 S.W. 1090, 108 Mo. 179. 

N.J.—Kinsman v. Fisch House Fur- 


Such a requirement 
has been held a reasonable one.?® 
vails, requests for instructions may be refused when 
presented during the argument®® or after close of 
the argument,®? just as the court was about to 
instruct the jury,®® after the court has begun giving 
instructions,®® after the jury have been instruct- 
ed,’ after the jury have retired,? after the jury 
have made their findings,* or after verdict. 
foregoing rule requiring requests to be presented 
at the close of the evidence and before commence- 
ment of the argument does not obtain in all juris- 
Thus it has been held that requests for 
instructions made during the course of the argu- 
In others the 
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Where it pre- 


vied 


The 


necessary 


request may be 
MLSNI a On, 1) aes 
1243. 


N.C.—Ward v. Albemarle, 
Co; 16, Sib 920112 N.C. hes: 


134, 3 N.J.Misc. 


CLC pelt. 


Va.—Richmond, etec., R. Co. v. Hum- 
phreys, 18 SE. 901, 90 Va. 425. 
97. 'U.S.—Atchison, T. & S: F.. Ry. 


Co. v. 
2a 
Ind.—Duckwall v. Davis, 142 N.E. 
113, 194 Ind. 670. 
Mass.—Randall v. Peerless Motor 
Car Coy UN Be Dat. 2 lee Mass eon: 
Dole v. Thurlow, 12 Metc. 157. 


N.C.—Pritchett v. Southern Ry. Co., 
72 SE. 828, 157 N.C. 88. 


Ohio.—Silberman vy. National City 
Bank of Cleveland, 173 N.E. 16, 36 
OhioApp. 442 (especially where only 
sound proposition had been fully cov- 
ered by court); National Mach. Co. v. 
Towne, 30 OhioC.A. 225. 


Hamble, 177 F. 644, 101 C.C.A. 


Vt.—W. B. Johnson & Co. v. Central 
Vermont Ry. Co., 79 “A. 1095, 84 Vt. 
486. 

98. Spokane Valley State Bank v. 


Murphy, 274 P. 702, 150 Wash. 640. 


99. Noblesville v. Vestal, 20 N.E. 
479, 118 Ind. 80; Marsh v. Richard- 
son, 11 S.E. 522, 106 N.C. 539. 


1. U.S.—Houston v. Delaware, L. 
SW Rio C052 144 259 928 Chicagorv. 
Le Moyne, 119 F. 662, 56 C.C.A. 278. 


Md.—uU. S. Telegraph Co. y. Gilder- 
sleve, 29 Md. 232, 96 Am.D. 519. 


Mass.—Lincoln y. Finkelstein, 152 
N.E. 332, 255 Mass. 486; Mones v. 
BayiystatexSt. iy. :Co., 125 5NCE. 150, 
234 Mass. ‘82; Chandler v. Prince, 109 
N.E. 374, 221 Mass. 495; Root v. Bos- 
ton El. R. Co., 67 N.E. 365, 183 Mass. 
418. 


N.J.—Dalton v. Godfrey, 117 A. 635, 
97 N.J.Law 455; Dunne v. Jersey City 
Galvanizing Co., 64 A. 1076, 73 N.J. 
Law 586. 


N.Y.—Schuhle v. Cunningham, 
Daly 404, 13. N.Y.St. 81. , 


N.C.—Barringer v. Deal, 80 S.B. 161, 
164 N.C. 246; Pritchett v. Southern 
Ry. Cos, 2 OMe 828) LOM NGC? 688i 
Posey v. Patton, 14 S.E. 64, 109 N.C. 
455. 


Or.—Johnston_ vy. Portland Ry., 
Light & Power Co., 155 P. 375, 79 Or. 
403. 


Utah.—F lint v. Nelson, 37 P. 479, 
10° Utah’ 261 [aff 17° S.Ct. 576, 166 U.S. 
276, 41 L.Ed. 1002]. 


Vt.—Northern Trust Co. v. Perry, 
156 A. 906, 104 Vt. 44; Russ v. Good, 
97; A. 987,290, Vt.,236;) Clark v., Tud- 
hope, 95 A. 489, 89 Vt. 246; Wilmot v. 
Howard, 39 Vt. 447, 94 Am.D. 338. 


[a] Tilustration.—Where requests 
for instructions must be in writing 
and signed, requests for special in- 
structions, not signed and not handed 
up until after the argument, the 
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presented at any time before the argument is closed.® 
Where there is no rule to the contrary, a request 
tendered after conclusion of the argument is time- 
In still others the request must be made or 
tendered before the general charge is given to the 
jury or the court may properly reject it as untimely.’ 
A request tendered at the 
comes too late,® unless such request has been made 
by the charge given.?° 
quests for instructions ‘must be made after the 
general charge has been given and not previous 
thereto, or the court may refuse to grant the same.*? 
In some jurisdictions the requests to charge must 
come before the jury retire.1? 
a jury after retirement requested a recharge cov- 


conclusion of the charge 


In one. state re- 


In such a ease, where 


court’s general charge, and while the 
court was reading requests of the 
other party, are not presented in time 
and will be disregarded, even though 
the requests were later’. signed. 
Pritchett v. Southern Ry. Co., 72 S.E. 
828, 157 N.C. 88. 


Necessity for written requests see 
infra § 695. 


2. Garrity v. Higgins, 58 N.E, 1010, 
177 Mass. 414. 


3. Manning v. Anthony, 94 N.E. 
466, 208 Mass. 399, 32 L.R.A.N.S. 1179. 


4 Tabler v. Tabler, 62 Md. 601; 
Owens v. Phelps, 95 N.C. 286. 


5. McCaleb v. Smith, 22 Iowa 242 
(under a_ statute providing that, 
where the argument has been con- 
cluded, either party may request in- 
structions). 


6. Sgier v. Philadelphia & R. Ry. 
Co., 103 A. 730, 260 Pa. 343; Sterling 
Organ Co. v. House, 25 W.Va. 64. 


[a] Requests after court proceeds 
to charge come too late. Sgier v. 
Philadelphia & R. Ry. Co., 103 A. 730, 
260 Pa. 343. 


7. Sears v. A. Bernardo & Sons, 
115 A. 647, 44 RI. 106. 


8. Wagner Electric Corp. v. Snow- 
den, 38 F.(2d) 599; Griffin Grocery 
Co. v. Richardson, 10 F.(2d) 467; 
Houston v. Delaware, L. & W. R. Co., 
274 F. 599; Flexilis Werke, Spezial 
Tiegel Stahlgiesseréi, Gesellschaft 
Mit Beschrankter Haftung v. Hess, 
205 EB. 850, 124 °C.ClAy 5235 Investors’ 
Syndicate v. Thompson, 158 S.B. 20, 
172 Ga. 203; Haynes v. Clark, 233 N. 
W.. 321, 252° Mich. 295. 

fa] On jury returning for further 
instruction after retiring, counsel are 
not entitled to submit requests for 
instructions. Flexilis Werke, Spezial 
Tiegel Stahlgiesserei, Gesellschaft 
Mit Beschrankter Haftung v. Hess, 
205 F. 850, 124 C.C.A. 52. 

9. Neumann vy. Interstate Power 
Co., 228 N.W. 342, 179 Minn. 46. 


Py: See infra § 687 text and note 
39. 

ll. Myers v. Taylor, 64 S.W. 719, 
107 Tenn. 364; Chicago Guaranty 


Fund Life Soc. v. Ford, 58 S.W. 239, 
104 Tenn. 533; Felton v. Clarkson, 53 
S.W. 733, 1038= Tenn. 457;- Cooper! vy, 
Overton, 52 S.W..183, 102 Tenn, 211, 
73 Am.S.R. 864, 45 L.R.A. 591; Ches- 
apeake, etc., R. Co. v. Hendricks, 13 
S.W. 696, 14 S.W. 488, 88 Tenn. 710 
[error “dism’ 14 S.Ct. T1507 1540 St 

12, 38 L.Ed. 1082]; Chesapeake, etc., 
R. Co. v. Foster, 13 S.W. 694, 14 S.w. 
428, 88 Tenn. 671. 

12. J. H. Walker & Co. v. Norris, 
63 So. 935, 10 Ala.App. 515; Pybus v. 
Goldstein, 165 S.E. 866, 45 Ga.App. 
669; Wm. D. Cleveland & Sons v. 
Evans, 128 S.E. 589, 34 Ga.App. 165; 
Byfield v. Candler, 125 S.B. 905, 33 Ga. 
App. 275; Weeks v. Reliance Fertiliz- 
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§§ 687-688] 


the proper time,** there are nevertheless some ex- 
ceptions to the rule. Peculiar circumstances may 
exist which would render the enforcement of the 
rule unjust to one of the parties, and when this is 
so the court should disregard it and grant instrue- 
tions requested if correct, although asked too late 
under the rule.*# Thus the rule requiring requests 
for instructions to be presented before argument 
does not apply where the oceasion for the instrue- 
tion arises after the argument has commenced, as 
where the course of argument makes an instruction 
necessary,®®> nor is the rule operative where the 
cause is submitted without argument.*® So, it has 
been held that a party may well assume that, with- 
out special requests therefor, the judge will properly 
instruet the jury on the leading points of the case ;*7 
likewise, a party may assume that the court will 
give such instructions as it is its duty to give with- 
out requests.?® Henee, if at the close of the charge 
it appears that the judge has omitted to refer to 
important matters that should be explained or has 
instructed erroneously in regard to them, it is the 
duty of the court to entertain and grant proper re- 
quests for further instructions.®® Nevertheless, 
it must appear that such instructions are rendered 


ee See supra § 686 text and note 


Uote Hilt ova Willett. 25 Ark. oO: 


gher 
App.Div. 321; 


TRIAL 


42 N.Y.S. 694, 12 App.Div. 508; 
v. McMullin. 
Pfeffele v. Second Ave. 
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necessary by the general charge,*® and the party 
desiring them must make his request therefor at 
the close of the charge.t! A request in an action 
wherein more than one plea has been filed that the 
court cause the jury, in the event they find for 
defendant, to specify on which one or more of the 
pleas the verdict is rendered, is in time, where made 
before the verdict has been recorded, and the jury 
have dispersed.*? 


[§ 688] c. Discretion of Court; Waiver of Re- 
quirements of Rule. The requirements of a rule 
of court fixing the time for the presentation of 
requests for instructions are not inflexible;*? hence 
the court may, in the exercise of a sound judicial 
diseretion, waive such a requirement and give an 
instruction not so presented if it thinks proper to 
do so.44 At any stage of the trial the judge should 
necessarily have the diseretion to permit special 
prayers to be handed up, in order that his instrue- 
tions to the jury may be made amply sufficient to 
cover every phase of the case.*® By receiving re- 
quests after the expiration of the time limited by 
the rule the court, in effect, gives leave to present 
such instructions at that time.*® The court, how- 


Galla- 
222; 7 


Tll.—Locander v. Joliet & Eastern 
Traction Co., 225 Tll.App. 143; Frank 
Parmelee Co. v. Griffin, 136 I1l.App. 
307 [aff $83 °N.E. 1041, 232 Ill. 503]; 


40 N.Y.S. 


Wills v. Tanner, 18 S.W. 166, 13 Ky.l. 
741; Sterling Organ Co. v. House, 25 
W.Va. 64. And see Lyman v. Kline, 
128 Ill.App. 497, 505 (where it was 
Said: oI tact It is-not at all “free 
from doubt, that in certain circum- 
stances it might not become the 
court’s duty’ to waive the rule and 
receive additional instructions at any 
time). 


35. Standard F. Ins. Co. v. Wren, 
11 Ill.App. 242. And see Carev v. 
Chicago, etc., R. Co., 20 N.W. 648, 61 
Wis: 71. 

36. Tinney v. Endicott, 5 Cal. 102. 


37. Brick v. Bosworth, 39 N.E. 36, 
162 Mass. 334. 


3s. Freeby v. Town of Sibley, 167 
N.W. 770, 771, 183 Iowa 827. 

“Nor can we think that the require- 
ment that requests for instructions 
be made before argument begins con- 
templates that counsel must in this 
way anticipate any omission by the 
court to give those instructions which 
it is its duty to give without re- 
quest.” Freeby v. Town of Sibley, 
supra. 

39. U.S.—Wagner Electric Corpo- 
ration v. Snowden, 38 F.(2d) 599; 
Griffin Grocery Co. v. Richardson, 10 
F.(2d) 467. 

Iowa.—Freeby v. Town of Sibley, 
167 N.W. 770, 183 Iowa 827. 


Ky.—Miller v. Barnes, 205 S.W. 549, 
181 Ky. 473. 

Mass.—Brick v. Bosworth, 39 N.E. 
36, 162 Mass. 334, 338 (where it was 
said: “This practice saves the judge 
from the necessity of dealing with 
elaborate, complicated prayers for 
rulings without an opportunity of re- 
flection, and at the same time Saves 
the parties their right to exceptions 
if the judge neglects and refuses to 
instruct upon the \important ques- 
tions in the case’); Leydecker v. 
Brintnall, 33 N.E. 399, 158 Mass. 292; 
McMahon v. O’Connor, 137 Mass. 216; 
Ela v. Cockshott, 119 Mass. 416. 


Mich.—Haynes v. Clark, 233 N.W. 
821, 252 Mich. 295; Crippen v. Hope, 
388 Mich. 344. 

N.Y.—Malone v. Third Ave. R. Co., 


R. Co., 34 Hun 497, 
Va.—Hoge v. Turner, 32 
96 Va. 624. 
Wis.—City of Baraboo 
Creamery Co., 177 N.W. 


SE. 291, 


v. Excelsior 
36, 17a AWiais: 


242) Carey ivi Chicazoy ete yi Ris Cor; 
20 N.W. 648, 61 Wis. 71, 76 (where 
it was said: “The rule should be 


sufficiently elastic to allow additional 
instructions to be asked for in such 
cases after argument and charge’). 
And see Allen v. Perry, 14 N.W. 3. 
56 Wis. 178. 

{a] Thus a request for an instruc- 
tion on assumed risk, made on com- 
pletion of charge, was still timely 
where the answer alleged assumption 
of risk and the court in its general 
charge failed to charge _ thereon. 
Wagner Hlectric Corporation v. Snow- 
den, 38 F.(2d) 599. 

[b] Reasonable 
have a right to a 
after the reading of instructions in 
which to prepare instructions to 
which they think themselves enti- 
tled, even after they have replied, at 
conclusion of testimony. that they 
had none to offer, where instructions 
requested have been made necessary 
by the court’s charge. Miller v. 
Barnes, 205 S.W. 549, 181 Ky. 473. 


[ec] Granting request not error.— 
Granting of a proper instruction cor- 
recting the charge given is not error, 
although the rule requires requests 
for instructions to be made before 
argument. City of Baraboo v. BPx- 
celsior Creamery Co., 177 N.W. 36, 171 
Wis. 242. 


time.—Parties 
reasonable time 


40. Dunne y. Jersey City Galvan- 
izing Co., 64 A. 1076, 73 N.J.Law 586. 
41. Carter v. Augusta. 24 A. 892, 
84 Me. 418; Wanamaker v. Ellis, 159 


A. 1, 306 Pa. 222; Boon v. Miller, 11 
SUVs pollwaio: ebex oo is 

a2 Diet, Crockett 6 CoO, Ver Bul AG 
Garrard & Co., 61 S.E. 552, 4 Ga.App. 
360. See to same effect Continental 
Nat. Bank v. Folsom, 67 Ga. 624; Wil- 
liams v. Gunnels, 66 Ga. 521. 


43. Locander vy. Joliet & HBastern 
Traction Co., 225 Ill.App. 143. 

44. Conn.—Farrington v. Chepon- 
‘is & Panarausky, 78 A. 652, 84 Conn. 1. 


Lyman v. Kline, 128 Ill.App. 497. 

Ind.—Phillips v. Thorne, 2 N.E. 747, 
1037 Inds 276. 

Kan.—Kellogg v. Lewis, 
DisDs 

Mass.—Glass v. Hazen Confection- 
ery -Co., 59% NBS 6205 $211 Massie 2 
Robertson v. Boston, ete., St. R. Co., 
7.6) INA S135 7190 UMass?) LOS aisle eA 
Sok. 314; 3) LARVAIN. Ss) S88. 


Minn.—Sanborn v. Rice County 
School-Dist. No. 10, 12 Minn. 17. 


Mo.—Boggess v. Metropolitan St. 
R..€o.,. 23 So Wit lid 95 e249 SswWigee 1 Os eies 
Mo. 328; Buck v. People’s St. R., etce., 
Co., 18 S.W. 1090, 108 Mo. 179; Rob- 
erson v. Loose-Wiles Biscuit Co., 
(App.) 285 S.W. 127; Bright v. Mil- 
ler, 68 S.W. 1061, 95 Mo.App. 270. 

N.H.—Harvey v. Porvandie, 141 A. 
13'6" 83) NEL 2316: 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Harrison, 120 S.W. 254, 56 
Tex.Civ.App. 17. 


Vt.—Fadden v. McKinney, 89 A. 351, 
ST Vite Sib: 


[a] Giving instruction which could 
do no harm is not error, although giv- 
en after argument. Cluskey v. St. 
Louis, 50 Mo. 89. 

[b] Misapprehension of rule.—The 
court may, in its discretion, despite 
a rule to the contrary, receive propo- 
sitions submitted after argument 
where counsel states that he thought 
the rule requires submission before 
judgment. Mann v. Learned, 63 N.E. 
LTS .e19 5 eb 02 

[c] After jury retire.—Missouri, 
K. & T. Ry. Co. of Texas v. Harrison, 
120 S.W. 254, 56 Tex.Civ.App. 17. 

45. Craddock vy. Barnes, 54 S.E. 
1008, 142 N.C. 89; Willey v. Norfolk 
ate Re Coi> 1S. 446.9 96 Niet 

46. Robertson v. Boston, etce., St. 
R. Co., 76 N.E. 513, 190 Mass. 108, 112 
Am.'S.R, 314,.3° LUR LAVIN. Si 588. 

[a] What does not amount to 
waiver.—Postponement of considera- 
tion of a question raised by the evi- 
dence until the argument is not leave 
to disregard the rule requiring in- 


28 Kan. 
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ever, is not required to waive the requirement if it 
does not deem it proper or necessary.*7 
has no authority to put counsel to an election between 
presenting his requests during his argument to the 
jury and having them ruled on as he proceeds, or 
The refusal of an application to 
substitute one request to charge for another made 
after argument on the latter is not an abuse of dis- 
Where the court passes on propositions 
preferred after argument, it is bound to state the 


waiving them.*® 


eretion.*® 


law correctly.®° 


structions to be presented before the 
close of the argument. In re Keohane, 
60 N.E. 406, 179 Mass. 69. 


47. Kinsmann vy. Fisch House Fur- 
nishing Co., 131 A. 134, 3 N.J.Misc. 
1243; Fadden v. McKinney, 89 A. 


W. B. Johnson & Co. 


351, 87 Vt. 316; 
{a NG 


v. Central Vermont Ry. Co., 
1095, 84 Vt. 486. 


[a] Discretion not abused.—Re- 
fusal of the court to charge requests 
submitted by defendant, after sum- 
ming up of counsel was well under 
way, on the ground that the requests 
were not submitted in time, was a 
matter within the court's discretion, 
and, where nothing appears except 
refusal and grounds thereof, it can- 
not be said that judicial discretion 
was abused. Kinsmann v. Fisch 
House Furnishing Co., 131 A. 134, 3 
N.J.Misc. 1243. 


48. Maxwell v. Massachusetts Ti- 
tle Ins. Co., 92 N.E. 42, 206 Mass. 197. 

[a] Reason for rule.—‘It is in- 
compatible with the orderly and effi- 
ecient conduct of jury trials for this 
vitally important function of the ju- 
dicial office [instructing jury] to be 
performed by a running commentary 
upon requests read by an advocate in 
the cause.’”” Maxwell v. Massachu- 
setts Title Ins. Co., 92 N.E. 42, 43, 206 
Mass. 197. 


49. Hall v. City of St. Joseph, 146 

S.W. 458, 163 Mo.App. 214. 
50. Firman v. Blood, 2 Kan. 496. 
51. Cross references: 

As affecting right to new trial for 
eta of request see New Trial § 

In criminal prosecutions see Criminal 
Law §8§ 2502, 2503. 

Necessity for requests see supra §§ 
678-685. 

Sufficiency of requests for written in- 
structions see supra § 585. 


52. See supra § 565 et seq. 

53. U.S.—Lehigh Valley R. Co. v. 
Mangan, 278 F. 85. 

Ala.—Turner v. Birchfield, 140 So. 


381, 224 Ala. 316; Williams v. Har- 
gett, 116 So. 125, 217 Ala. 280; Sloss- 
Sheffield Steel & Iron Co. v. Bearden, 
80 So. 42, 202 Ala, 220; Bashell v. 
Cunningham, 76 So. 9387, 200 Ala. 579; 
Jebeles-Colias Confectionery Co. v. 
Booze, 62 So. 12, 181 Ala. 456. 


Ark.—Huddleston v. Steuart, 239 S. 
W. 1061, 153 Ark. 270. 

Colo.—Rocky Mountain Fuel Co. v. 
Bakarich, 180 P. 754, 66 Colo. 275. 

Conn.—Urbansky v. Kutinsky, 84 
A. 317, 86 Conn. 22. 


Fla.—Atlantic Coast Line R. Co. v. 
Levy, 67 So. 47, 68 Fla. 234. 
Md.—Rent-A-Car Co. v. Globe & 


Rutgers Fire Ins. Co., 156 A. 847, 161 


Md. 249. 
Neb.—Robison v. Troy Laundry, 
180 N.W. 43, 105 Neb. 267. 
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[§ 689] 3. Form and Requisites of Requests** 

A requested instruction must com- 
ply with the requirements governing instructions 
as to matters of form and substance®? in order to 
entitle the party presenting it to have it given in 
charge to the jury.°? 
ular ‘instr uction must request it properly formulated, 
presenting the legal proposition desired to be passed 
on,>* and directing the court’s attention to the 
necessity for such an instruction,®® and state defi- 


A party desiring a partic- 


nitely and unequivocally that he desires it to be 


N.H.—Harvey v. 
136, 83° N.H. 236. 

N.Y.—Distin v. 
[aff 7 Hun 83]. 


Okl.—Town of Quapaw v. Holden, 
222 P. 680, 96. Okl. 281. 


Or.—Johnson vy. Portland Ry., Light 
& Power Co., 155 P. 375, 79 Or. 403. 


Tex.—Trinity & B. V. Ry. Co. v. 


Provandie, 141 A. 


Rose, 69 N.Y. 122 


Kitehey, 130, Sw. 1188, 162) Dex.Civ. 
App. 593. 
[a] For example (1) a request to 


charge must be calculated to give 
the jury an accurate understanding of 
the law applicable to the circum- 
stances of the phase of the case to 
which it is applicable (Hrie R. Co. 
Vv.” Purueker,*37 S.Ct) 629) \/244+U.S. 
320, 61 L.Ed. 1166; Lehigh Valley R. 
Co. v. Mangan, 278 F. 85), (2) and 
should ordinarily contain only plain 
propositions of law, based on stated 
assumptions of fact not unwarranted 
by the evidence (Barry v. Leiss, 147 
A. 18, 109 Conn. 484; Urbansky v. 
Kutinsky, 84 A. 317, 86 Conn. 22; Be- 
attie v. McMullen, Weand & McDer- 
mott, 74 A. 767, 82 Conn. 484), (3) 
and should not assume any fact, 
when the onus of proving such fact 
rests on the party asking instruc- 
tion, no matter how clear the proof 
thereof may be (Provident Trust Co. 
of Philadelphia v. Massey, 125 A. 821, 
146 Md. 34). 


[b] Only such instructions should 
be requested as bear on the law of 
the case and will aid the jury. At- 
lantiec Coast Line R. Co. .v. Levy, 67 
So. 47, 68 Fla. 234. 


Necessity of written request’ see 
infra § 695. 


Refusal of erroneous requests see 
infra §§ 715, 716. 


54. Conn.—Woodward v. City of 
Waterbury, 155 A. 825, 118 Conn. 457. 


Ga.—Wright v. Western & A. R. Co., 
LU a Sabe 16d eo Gas aan 


Ill.— Potter v. Chicago, M. & St. 


P.; Ry. Co., 208 Dll. App. 363. 
Mass.—Hamilton v. Boston Elevat- 
roe Ry. Co., 100 N.E. 604, 213 Mass. 


Neb.—Robison y. Troy Laundry, 
180 N.W. 48, 105 Neb. 267. 


N.J.—Klie v. Hollstein, 120 A. 16, 
98 N.J.Law 473. 


N.Y.—Boos v. World Mut. LL. Ins. 
CO. C4 Ns Nee OM Latins WELT al So M6 
Thomps.&C. 364]. 


Ohio.—Haley v. Dempsey, 14 Ohio 
App. 326; Cincinnati Traction Co. v. 
Lied, 9 OhioApp. 156. 

Pa. v. Philadelphia H. & 
P. R. Co., 105 A. 50, 262 Pa. 89; Cobb 
vs Pg re TpiSL At 10959232" Par 

98. 


Tex.—Barnes _ v. 


Dallas Consol. 


Electric St. Ry. Co., 128 S.W. 367, 103 
Tex. 387 [rev (Civ.App.) 119 S.wW. 
122): Missouri Kea é op. Corok 


y. 
(Civ. App.), 171_S. 
*By HENRY H. SKYLES (§§ 689-707). 


Texas v. Dellmon, 


W. 799; Trinity & 7B. WV. Ry. Co; 
Ketchey, 131 S.W., 1188, 62 Or ek. Giv. 
App. 593; Orient Ins. Co. v. Wing- 


field, 108 S.W. 788, 49 Tex.Civ.App. 
202; -Guilf, Colorado & Santa Fe Ry 
Cor ws Minter, 95 S.W. 691, . 42 Tex. 
Civ.App. 234. 


Wis.—Haradt v. Giicazo: oe Rios 
110 N.W. 427, 130 Wis. 51 


[a] “he true purpose bee such re- 
quests is to call to’ the attention of 
the trial court certain matters which 
involve pertinent questions of law, 
a ruling upon which counsel desire 
to have put definitely upon record, or 
matters which counsel regard as par- 
ticularly important in a decision of 
the case.” Woodward v. City of Wa- 
terbury, 155 A. 825, 828, 113 Conn. 
457. To same effect Urbansky v. Ku- 
tinsky, 84 A. 317, 86 Conn. 22, 27. 


[b] Requests held imsufficient.— 
(1) A point requesting the court to 
charge on a number of distinct and 
different questions, without stating 
what was to be charged, may prop- 
erly be refused. Leach v. Philadel- 
phia, H. & P. R.. Co., 105 A. 50) 262 
Pa. 89. (2) An informal request to 
charge on a subject without stating 
any legal proposition, may be prop- 
erly ignored. Wright v. Western & 
AN Rin (COg) til ane. Eis PLO Le og © GOmm Laer 
(3) The court may decline to give 
an additional instruction defining the 
relation plaintiff’s conviction of a fel- 
ony bore to his credibility as a wit- 
ness, where counsel failed to formu- 
late any specific rule of law in their 
request that such a charge be given. 
Cincinnati Traction Co. v. Lied, 39 
Ohio App. 156. (4) A request by ‘de- 
fendant for a directed verdict on the 
ground of contributory negligence is 
not tantamount to a request for a 
charge to the jury on the subject of 
contributory negligence which coun- 
sel for defendant claims to have been 
developed by the evidence. Cincinnati 
Traction Co. v. Piker, 11 Ohio App. 54. 


{c] To predicate error on omission 
of court to make charge, counsel must 
indicate clearly what he claims the 
law to be and what charge he desired 
the court to give. Haley v. Dempsey, 
14 Ohio App. 326. 


55. Heidenreich v. Bremner, 103 
N.E. 275, 260 Ill. 439 [aff 176 I1l.App. 
230]; Thompson v. Sides, 176 N.E. 


623, 275 Mass. 568; 
nati, “Traction! Co." F46aIN.e.) 2. ad 
Ohio St. 710; Village of Lebanon vy. 
Schwartz, 4 Ohio App. 173, 25 Ohio 
Cir.Ct:N.S: 273; American Ry.’ Hx- 
press Co. v. Thompson, (Tex.Civ. App.) 
2 S.W.(2d) 493; Rosser v. Cole, (Tex. 
Civ.App.) 226 S.w. 510. 


[a] Illustration.—Requested in- 
structions, that the jury should dis- 
regard certain counts of the declara- 
tion which do not call the attention of 
the court or jury to any of the sup- 
posed defects in the counts, are prop- 
erly refused. Heidenreich v, Brem- 
ner, 103 N.E. 275, 260 Tl. 489 [aff 176 
CAGE App. 230]. 


James v. Cincin- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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given.°® It must be so constructed that the court 
can give a full, direct, and explicit answer to it 
by a simple affirmation or negation,®? but it is not 
necessary to embody therein all the rules of law 
applicable to the case,°* nor even all the rules 
applicable to the issue of faet or to the principle 
ot law involved in the instruetion.°® It is not suf- 
ficient to make a request that depends upon infer- 
ence to make it correct,®° or merely to request per- 
mission to offer instructions,®! or to make a mere 
suggestion to the trial court as to the submission 
of an issue.°* A general request that the court 
instruct the jury upon the entire law of the case 
does not require particular instructions;*? and it 
has been held that the court need not give any in- 
structions to the jury under such a request.*+4 

Conditional request. Where a party requesting 
a charge desires it given only in the event more fa- 
vorable requested charges are refused, a conditional 
request for its submission should be made.®° 


Court’s personal reaction. A request to charge 
may not undertake to express the court’s personal 
mental reactions on the case.** 

Person ef request. A request to charge should 
not be expressed in the first person.®* 


Not as brief or argument. A request to charge 


TRIAL 


[64 C.J.] 859 
gument, and should not be framed in the form of 
either.®* : 


Calling attention to misapprehension. [f the court 
misapprehends ¢éounsel’s meaning in a request to 
charge, it is the duty of counsel to eall its attention 
to the fact; otherwise, he is concluded by the in- 
terpretation put on the request by the court,®® 
except where the court gives an instruction very 
different from that definitely and properly re- 
quested.7° 


[§ 690] b. As to Different Theories of Case.*! 
Although it is the duty of the court to instruct 
on the different theories of the case,’* one party 
in requesting instructions on his theory need not 
embody therein the contention of the adverse party 
who has presented a requested charge thereon.** 
For example a plaintiff in framing his instructions 
need present only the law applicable to his theory 
of the case as supported by the evidence, and need 
not anticipate and negative possible defenses‘* or 
counterclaims.?® 


[§ 691] c. Where Several Legal Propositions.** 
Requests to charge must be specific, and must relate 
separately and distinetly to particular legal prop- 
ositions;*7 each proposition contended for should, 
as far as practicable, be covered by a single re- 
quested instruction,’* and a request may be refused 


is not intended to take the place of a brief or ar- 


{b] Inquiry of counsel in the ju- 
ry’s presence as to whether the court 
was going to charge on a particular 
issue is sufficient to direct attention 
to that issue, and require a charge 
thereon, if it is an issue, even though 
raised by evidence alone. James v. 
Cincinnati Traction Co., 146 N.E. 211, 
Tid ONO St... 710; 


56. Luther v. Farmers’ Union Co- 
op. Ass’n, 230 N.W. 662, 119 Neb. 676; 
Klie v. Hollstein, 120 A. 16, 98 N.J. 
Law 473; Davis v. Stephenson, 62 S. 
E. 900, 149 N.C. 113; Scherrer v. Se- 
attle, 100 P. 144, 52 Wash. 4. 


[a] Thus parties desiring an in- 
struction to guide the jury in weigh- 
ing certain features of the evidence 
must make a specific request. Lu- 
ther v. Farmers’ Union Co-op. Ass’n; 
230 N.W. 662, 119 Neb. 676. 

57. Keystone Bank v. Safety Bank- 
ing & Trust Co., 179 F. 727 (Pennsyl- 
vania); Keller v. New York Cent. R. 
Co., 2 Abb.Dec. (N.Y.) 480, 24 How. 
Pr. 172 [aff 17 How.Pr. 102]; Musko- 
gee Electric Traction Co. v. Bolin, 232 
P. 105, 105 Okl. 142; Schweitzer v. 
Williams, 43 Pa. Super. 202. 

{a] It must be correct both in 
form and substance, and such that 
court may give it to the jury without 
modification or omission. Muskogee 
Oiectric Traction Co. v. Bolin, 232 P. 
105, 105 Okl. 142; Arbuthnot v. Boren, 
225 PP. 965, 102 Okl. 21; Town of Qua- 
paw v. Holden, 222 P. 680, 96. Okl. 
281; Hub-Wyoming Oil Co. v. Watts, 
Od wel 93, 69) Okl, Loss 1Chicago, aR; 
peeks Ry. Co. v. Fontron Loan & 
PEUSt iCOm cot ae dl 12,89! "OK a Sit; 
Smith v. Pulaski Oil Co., Qe, 1047, 
S8 Okl. 47: 

[b] Bequest held insufficient.— 
Where a request states material facts 
not sustained by any evidence on the 
record, and the rule of the court re- 
quires that all requests must be fram- 
ed so that they can be answered by 
a simple affirmation or denial, a refus- 
al to affirm the point is proper. Fish- 
er v. Delaware, L. & W. R. Co., 76-A. 
718, 227 Pa. ‘635. 


58. Scarborough y. 
584, 191 Cal. 341.. 


Urgo, 21 Ga 


[a]. Reference to other prayers.— 
In order to qualify or limit one pray- 
er by another, the proper practice is 
to refer to the prayer limited, so 
that the jury will see that it was 
intended to be so qualified. Carting- 
ton v. Graves, 89 A. 287, 121 Md. 567. 

Covering principles in one instruc- 
tion in general see supra §§ 578-580. 


59. Scarborough v. Urgo, 216 P. 
584, 191 Cal. 341. ii 

60. Davenport v. Waters, 148 S.E. 
772, 40 Ga.App. 99; Hamilton v. Bos- 
ton Elevated Ry. Co., 100 N.E. 604, 213 
Mass. 420. 

61. Ross v. Burton, 292 S.W. 301, 
218 Ky. 765. 

62. Davis v. Stephenson, 62 S.E. 
9005 L49 NN. 113 Orient wings Cope 
Wingfield, 108 S.W. 788, 49 Tex.Civ. 
App. 202. 

[a] Mere contention of plaintiff’s 
during the trial of an action on an ac- 
count that there was an account stat- 
ed by reason of defendant’s failure to 
object within reasonable time after 
it was rendered cannot be regarded as 
a request for an instruction on such 
issue. Davis v. Stephenson, 62 S.E. 
900, 149 N.C. 118. 

63. Black Star Coal Co. v. 
30 S.W.(2d) 900, 235 Ky. 204 

64. Simonds v. Oliver, 23 Mo. 32; 
Houston E. & W. T. Ry. Co. v. Lynch, 
(Tex.Civ.App.) 208 S.W. 714; Womack 
iv. Circle; 29 Gratt..(70" Va.) 192. 

65. Gestean v. Bishop, (Tex.Civ. 
App.) 181 S.W. 696 [den certification 
to Supreme Court 180 S.W. 302]. 

66. Farrell v. Weisman, 158 A. 826, 
108 N.J.Law 458. 

67. Urbansky v. Kutinsky, 
317,488 Conn... 22. 

68. Urbansky v. Kutinsky, supra. 

Argumentative instructions in gen- 
eral see Supra § 594. 

69. Ulman v. Manheimer, 249 F. 
691, 161 C.C.A. 601; Booth v. Boston, 
ete.; KR. Co. 73 (N.Y. (88) 429 Amin. 9%: 
Lancaster County v. Burke, 4 Pennyp. 
(Pa.) 258. 

{a] Thus where, in an action ona 


Garland, 


84 A, 


contract, defendant relied on the 
practical construction by the parties, 
as well as a new and independent 
agreement, refusal of an instruction 
submitting both theories of the de- 
fense, but which the court treated as 
dealing solely with the practical con- 
struction, on which issue he had al- 
ready charged the jury, cannot be 
deemed error, where its double as- 
pect was not appropriately called to 
the court’s attention. Ulman v. Man- 
heimer, 249 F. 691, 161 C.C.A. 601. 


70. Overman Wheel Co. vy. Griffin, 
67 F. 659, 662;'14 C.C.A. 609: 


“Having expressly. requested defi- 
nite and proper instruction, and find- 
ing something very different given 

counsel might well understand 
that the change was no mere inad- 
vertency of expression on the part 
of the court, and was therefore not 
required to call the attention of the 
court to the point at the time, and 
ask a correction, as otherwise, under 
the rule of the court, would have been 
his duty.” Overman Wheel Co. v. 
Griffin, supra. 

71. Right to svecial issues or in- 
terrogatories on different theories sce 
infra § 924. 


72. See supra ’§§ 5338-538. 


73. -Woodward v. Dudley A. Tyng 
& Co; 91 A. 166; 123: Md. 98. 
74. Mt. Olive, etc., Coal Co. v. 


Rademacher, 60 N.E. 888, 190 Ill. 538 
fatto 20 Di, App. 442]; Pennsylvania 
Co. v. Backes, 24 N.E. 563, 133 Ill. 


255; Chamberlain v. Chamberlain, 6 
N.B. 444, 116 Ill. 480; Illinois Cent. 
R. Cov v. Smith, 111 DL App. 177) frew 


on other grounds 70 N.E. 628,.208 Il. 
608]; O’Leary v. Zindt, 109 Ill.App. 
509; Grout v. Nichols, 53 Me. 383; 
Hester v. Jacob Dold Packing Co., 84 
Mo.App. 451. 

75. Turney v. Baker, 
103 Mo.App. 390. 

76. Covering principles in one in- 
struction-in general see supra §§ 578— 
580. 


77 S.W. 479, 


77. Pietrycka v. Simolan; 120° A, 
310, 98 Conn. 490. 
78 Rocky Mountain Fuel Co. v. 
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if it is made in bulk, containing more than one legal 


propostion.”® 
Alternative requests. 


may be found.*t 


[§ 692] d. Request by Objection or Exception. 
An. objection to an instruction as not properly charg- 
ing a legal principle, and saving an exception there- 
to, is a sufficient request to require the court to 
give the proper charge,*? particularly where such 
objection is accompanied by a form of the proper 
charge, with a request to give it;°* but a mere ex- 
ception, taken after the jury has retired, to the 
court’s failure to instruet on a matter not obliga- 
tory for it to instruct upon is not the equivalent of 


Bakarich,; 180 P. 754,66 Colo... 275; 
Smirnoff v. McNerney, 152 A. 399, 112 
Conn. 421; Kast v. Turley, 149 A. 673, 
111 Conn. 253; Urbansky v. Kutinsky, 
84 A. 317, 86 Conn. 22; Schweitzer 
v. Williams, 43 Pa.Super. 202; Pack- 
ett v. Straw, 144 N.W. 655, 33 S.D. 17. 

Covering principles in one instruc- 
tion in general see supra §§ 578-580. 

79. Basenberg v. Lawrence, 49 So. 
771, 160 Ala. 422; Pietrycka v. Simol- 
an, 120 A. 310, 98 Conn. 490; Central 
Casualty Co. v. Fleming, 153 N.E. 
345, 22 Ohio App. 129. : 

80. Kosher Dairy Co. v. New York, 
S. & W. R. Co., 91 A. 1037, 86 N.J.Law 
161. 

81. Kosher Dairy Co. v. New York 
S. & W. R. Co., supra. 

82. Reynolds v. U. S., 103 S.W. 762, 
Inds, 513) ,Texas Nursery Co: ¥v. 
Knight, (Tex.Civ.App.) 292 S.W. 588; 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Tex.Civ.App.) 218 S.W. 112. 

83. Foster v. Atter, (Tex.Commn. 
App.) 215. S.-W. 955; Texas. Pacific 


Goal i& Oil? Co. v.; Stuard, (Lex Civ. 
App.) 7 S.W.(2d) 878; Phoenix Fur- 
niture Co. v. McCracken, (Tex.Civ. 


App.) 3 S.W.(2d) 545. 
84. Depre v. Pacific Coast Forge 
Co., 276 PB. $9, Losi, Wash: 430. 


85. Reading from books in giving 
instructions in general see Supra §§ 
595-598. 

86. Kelley v. Ohio Traction Co., 
157 N.E. 765, 24 Ohio App. 539. 


87. Rocky Mountain Fuel Co. v. 
Bakarich, 180' P. 754, 66)-Colo. 275; 
Steinheimer v. Bridges, 91 S.E. 19, 
146 Ga. 214; American Nat. Bank of 
Macon v. Ward, 89 S.E. 578, 145 Ga. 
aijale 

[a] “he practice of marking sen- 
tences or expressions in an opinion 
of the court printed in the official re- 
ports, and handing them to the trial 
court as requests to charge, can not 
be commended. If this practice were 
generally adopted, counsel might car- 
ry many volumes of reports into the 
court-house, marked here and there, 
sometimes at various points in a long 
printed opinion, and hand to the court 
his legal authorities thus marked, 
as requests to charge. It is evident 
that the court would often be com- 
pelled to read many pages of the 
book or books in order to gather the 
context and to ascertain whether the 
particular parts marked were proper 
to be taken from their surroundings 
and given in charge.” American Nat. 
Bank of Macon vy. Ward, 89 S.BH. 578, 
145 Ga. 551, 557. 


In making 
charge, it 1s proper to prefer alternative requests, 
provided they are not inconsistent,®° setting forth 
varying propositions of law or fact or blended ques- 
tions of law and fact, according to how the facts 
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a request for a proper instruction.** 


[§ 693] e. Referring to or Reading Law Report 


requests to | or Book.*® 


Repetition.*®® 


SS. . State v.. Davis, 27 S.f. 905, 50 
Sic. 405, 62 Am-:S.R. 83,7. 


[a] Reason for rule.—‘‘The value 
of the rule requiring such requests 
to be in writing, (see infra § 695) so 
as to promote accuracy and certain- 
ty, would be greatly impaired by hold- 
ing that the reading of extracts from 
statutes, decisions, and text-books, 
with oral request that such be charg- 
ed to the jury, is a substantial com- 
pliance therewith.” State v. Davis, 
27_S.H. 905, 50 S.C. 405, 425, 62 Am: 
SRO hs 

[b] Thus a verbal request to 
charge a legal proposition read from 
a statute or decision is not a compli- 
ance with a rule of court, requiring 
requests to charge to be submitted 
in writing. State v. Davis, 27 S.E. 
905, 50 S.C. 405, 62 Am.S.R. 837. 


Wecessity for written requests see 
infra § 695. 

89. Length and number of instruc- 
tions in general see supra § 593. 


90. Colo.—Rocky Mountain Fuel 
Co. v. Bakarich, 180 P. 754, 66 Colo. 
alo. 


Conn.—Woodward v. City of Wa- 
terbury, 155 A. 825, 113 Conn. 457. 

D.C.—Ryan v. Washington, etc., R. 
Co., 8 App.D.C. 542. 

Fla.—Florida East Coast Ry. Co. v. 
Knowles, 67 So. 122, 68 Fla. 400; At- 
lantic Coast Line R. Co. v. Whitney, 
61 So. 179, 65 Fla. 72. 

Tll.—-Lichtenstein v. L. Fish Furni- 


ture nCown lide IN Gey eee. hbeaetiO le 
Ann.Cas.1918A 1087; Nix v. Bruns- 


wick-Balke-Collender Co., 191 Ill.App. 
503; Duggan v. Wells Bros. Co., 191 
TMvApp. 4992 "Chicago City eR Coan. 
Ahler, 107 IllLApp. 397. : 

Ind.—Terre Haute, I. & E. Trac- 
tion Co. v.’ Phillips, 132 N.E. 740, 191 
Ind. 374. 

Md.—Maryland Steel Co. v. Engle- 
man, 61 A. 314, 101 Md. 661. 


Mass.—Maxwell v. Massachusetts 
Title Ins. Co., 92 N.E. 42, 206 Mass. 
197 (number held not excessive). 

Mich.—Kimball, ete, Mfg. Co. v. 
Vroman, 35 Mich. 310, 24 Am.R. 558. 

Minn.—Burgess v. Crafts, 288 N.W. 
798, 184 Minn. 384. 

Mo.—Bergman vy. Indianapolis, ete., 
REiCos,) 25 “Saw. 9925 104" Mio. 77's IMc- 
Nairy v. Pulitzer Pub. Co., (App.) 274 
S.W. 849. 

Ohio.—American Steel Packing Co. 
v. Conkle, 99 N.E. 89, 86 OhioSt. 117; 
Goebel v. Hummel, 153 N.H. 228, 21 
OhioApp. 486; Memphis, etc., Packet 


a requirement that such requests be in writing. 


[§ 694] f. Number and Length of Requests; 
It is generally held improper for 
counsel to request instructions that are excessive in 
length or number,®® as being ealeulated to confuse 
a jury, and being an imposition on the court, as 
they cannot be critically examined by it, and as 
affording unnecessary opportunities for errors.*? 


It has been held proper to refer to the 
syllabus of a reported case, and request a charge 
‘in line therewith;8* ‘but it is not a proper mode of 
request to read or mark certain passages of law in 
a law book or report and then hand the book to the 
judge with the request for him to charge the prin- 
ciples read or marked,** particularly where the re- 
quest so to charge is made verbally, in violation of 


es 


Co. v) Britton, 1° OhioCir,CtNes. ss: 

R.I.—Williams v. Allen, 114 A. 138, 
44 R.JI. 14; Faccenda v. Rhode Island 
COs, PUL OAL WC Ol aoe riley in g'9 


W.Va.—McCray v. Fairmont, 33 S. 
BE. 245, 46 W.Va. 442. 


[a] Thus, where counsel hands the 
trial judge a copy of Sackett’s In- 
structions to Juries and requests the 
giving of all instructions contained 
therein applicable to the facts in the 
case, the right to request instructions 
is so abused as to be lost. Rocky 


Mountain Fuel Co. v. Bakarich, 180 
P. 754, 66 Colo. 275. 
[b] It is offense against good 


practice to request too many instruc- 
tions. Friend v. Jones, (Mo.App.) 185 
SIwWed159° 


[c] Number of requested instruc- 
tions held unreasonable.—(1) Highty- 
nine, where the issues were not un- 
usually broad. Terre Haute, I. & EF. 
Traction Co. v. Phillips, 132 N.E. 740, 
191 Ind. 374. (2) Forty-five on prac- 
tically every aspect of the case, 
amounting to an effort by counsel vir- 
tually to frame the charge. Wood- 
wood v. City of Waterbury, 155 A. 825, 
113 Conn. 457. (3) Forty-three, on 
the question whether testator pos- 
sessed testamentary capacity to make 
a will. Gregory v. Richey, 188 N.E. 
669, 307 Ill. 219. (4) Thirty-three. 
La Sale County Carbon Coal Co. v. 
Eastman, 99 Ill.App. 495; Kinney v. 
Springfield, 35 Mo.App. 97. (5) Twen- 
ty-five. Norton’ v. St. Louis, ete., R. 
Co., 40 Mo.App. 642. (6) Twenty-four, 
in a case involving few simple ques- 
tions. Rocky Mountain Fuel Co. v. 
Bakarich, 180 P. 754, 66 Colo. 275. (7) 
Twenty-two, covering nine and one- 
half pages of the printed abstract. 
Jeffries v. Walsh Fire Clay Products 
Co:,) (MovApp:)! 2.283 2 Si Wend os (8) 
Twelve, where two or three would 
have been adequate. Cutts v. Davi- 
son, (Mo.App.) 184 S.W. 921; Hannt- 
bal v. Richards, 35 Mo.App. 15. (9) 
Eleven, in a case involving few and 
simple issues. McAllister v. Barnes, 
35 Mo.App. 668. 


91. Conn.—Woodward vy. City of 
Waterbury, 155 A. 825, 113 Conn. 457: 
Pietrycka v. Simolan, 120 A. 310, 98 
Conn. 490. 


Fla.—Gracy v. Atlantic Coast Line 
R. Co., 42 So. 908, 53 Fla. 350. 

Ill.—Lovas v. Independent Brew- 
eries Co., 199 Ill.App. 60. 


Ind.—Terre Haute, I. & BE. Tractior 
aes v. Phillips, 132 N.E. 740, 191 Tid: 


Mo.—Friend v. Jones, (App.) 185 S. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 694-695] 


The right to request instructions®? has a limit,®® 
and the trial judge may place a reasonable limit 
on the number of instructions he will consider on 
behalf of either party;®4 but he cannot arbitrarily 
fix the number of instructions that shall be presented 
or passed on,®®.as they must depend in each ease 
upon the number of issues involved.?® Where an 
unreasonable number of instructions is presented 
the court may refuse all of them on that ground 
alone,®’ and in lieu thereof prepare and give, of its 
own motion, instructions covering the cause of ac- 
tion or defense,®S or give such of the instructions 
with or without modification as suffice to cover the 
ease,®® or it may require the instructions to be con- 
solidated or condensed within such limits as may 
be reasonable;! but the better view is that the 
court cannot refuse to instruct at all on the matter 
covered by the requests merely because of the un- 
reasonableness of the number or length of instrue- 
tions asked, but should pursue one of the courses 
oftitlined in the preceding statements of text,’ par- 
ticularly where the requested charge is not covered 
by the general charge,? as in such case a recess 
should be taken for a sufficient period of time to 
afford the eourt opportunity to examine and con- 


W. 1159. [ce] 


TRIAL 


When error harmless.—lError | 517; 
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siger the requests.4 Error cannot be assigned to 
the refusal to give any of an unreasonably large 
number of requested instructions, if the instrue-’ 
tions given cover the whole ground of dispute;’ 
but if both parties ask an unreasonably large num- 
ber of instructions, and they are given as roquest- 
ed, neither can complain that the court instructed 
the jury at such length as to mislead them.® 


Repetition. While in general the presentation of 
the same legal proposition in different prayers 1s 
not to be commended or sanctioned,’ it has been 
held not objectionable where the different prayers 
refer in terms to separate counts of the declara- 
tion.® 


[§ 695] g. Written Requests°—(1) Necessity. In 
many jurisdictions it is provided by the statutes 
or rules of court that requests for instructions shall 
be presented in writing,’® and, even in the absence 
of such provisions, this has been said’ to be the 
usual and better practice.'! Under such provisions 
or practice, if a party desires instruction on partic- 
ular questions or more specific instructions than those 
given on such question, he must present his request 
therefor in writing;'? and if such requests are not 


Doan’ v: St Louis; ete) Ro Coz 
43 Mo.App: 450; Flynn y. St. Louis, 


R.I.—Williams v. Allen, 114 A. 138, 
44 RI. 14. 


[a] “The multiplication of points 
and requests in cases where the is- 
sues are not complicated, is of in- 
jurious tendency and calculated to 
confuse both courts and juries in the 
administration of justice.’’ Kimball, 
ete., Mfg. Co. v. Vroman, 35 Mich. 310, 
332, 24 Am.R. 558. 


92. See supra § 689. 


93. In re Keithley, 66 P. 5, 134 Cal. 
9; Fisher v. Stevens, 16 Ill. 397. 


94. Chicago, etc., R. Co. v. Kelly, 
DN De) 2Oor) Lait Ill. 637 [aff 25) Til: 
App. Liss)  Vazo0) & Si RR. Conve 
Dees, 83 So. 613, 121 Miss. 439; Wal- 
drop v. State, 54 So. 66, 98 Miss. 567; 
Marquez v. Koch, (Mo.App.) 161 S.W. 
648; Memphis, etc., Packet Co. Vv. 
Britton, 1 OhioCir.Ct.N.S. 33. 


95. Crane Co. v. Hogan, 83 N.E. 
1032, 228 Ill. 838; Chicago Union 
Traction Co. v. Hanthorn, T1 = N.EB. 
O22 211s TL. — 36707 Chicago Union 
Traction Co. v. Olsen, 71 N.B, 985,211 
Ill. 255; Chicago City R. Go,V,, O:Don= 
nell, 70 N.E. 294, 477, 208 Ill. 267 [rev 
108 1. App. 385]: Cobb Chocolate Co. 
v. Knudson, 69 N.E. 816, 207 Ill. 452 
[aff 107 Tl. App. 668]; Chicago City 
R. Co. v. Sandusky, 64 N.E. 990, 198 
Ill. 400; The Fair v. Hoffmann, 110 
Ill.App. 500 [aff 70 N.H. 622, 209 Tl. 
3301; Chicago Union Traction Co. v. 
Ludlow, 108 I1]l.App. 357; Chicago Un- 
ion Traction Co. v. Mommsen, 107 Ill. 
APD lowe VazZOOee, Mi” Vii Co.) We 
Dees, 83 So. 613, 121 Miss. 439. 


[a] Reason for rule.—‘‘A hard and 
fast rule that instructions shall be 
limited to a given number” is unrea- 
sonable. “It is the prolixity and con- 
fusing character of the charge, as a 
whole, that rules of this character 
are designed to obviate. Restriction 
in point of number, only, of the in- 
structions will not remove the evil.” 
Chicago City R. Co. v. Sandusky, 64 
N.E. 990, 198 Ill. 400, 405 [aff 99 Il]. 
App. 164]. 


[b] It is prejudicial error for the 
court to compel a party to so limit 
the number of instructions that in 
drafting them they are confused and 
misleading. Daily v. Smith-Hippen 
Com T1AS EAD ps9) 


in arbitrarily limiting the number of 
instructions to’be given is not ground 
for reversal unless it operates to ex- 
clude an instruction which the party 
was entitled to have. Chicago Union 
Traction Co. v. Olsen, 71 N.E. 985, 211 
Tll. 255; Chicago City R. Co. v. San- 
dusky, 64 N.E. 990, 198 Ill. 400. 

96. Yazoo & M. V. R. Co. v. Dees, 
83 So. 613, 121 Miss. 439. 

97. Chicaro Athletic Assoc. v. Hd- 
dy Electric Mfg. Co., 77 Ill.App. 204; 
Jeffries v. Walsh Fire Clay Products 
Co.,. (Mo:App:)  283..SIW. 259; Cutts 
v. Davison, (Mo.App.) 184 S.W. 921; 
Castle v. Wilson, (Mo.App.) 183 S.W. 
1106. 

[a] Where issues are few and sim- 
ple a multitude of instructions may 
tend to confuse the jury and may be 
refused on that ground alone. Des- 
berger v. Harrington, 28 Mo.App. 632 

[b] Unreasonable length.—Where 
instruction covers nearly two and 
one-half printed pages in fairly small 
type it may be refused for its length. 
Se: v. Wilson, (Mo.App.) 183 S.W. 
1 $ 


98. Chicago Athletic Assoc. v. Ed- 
dy Electric Mfg. Co., 77 Ill.App. 204. 


Modification of requested instruc- 
tions in general see infra §§ 724-726. 

99. Salem v. Webster, 61 N.E. 323, 
192 Ill. 369 Faff 95 Ill.App. 120]; Pa- 
den v. Rockford Palace Furniture Co., 
220 Ill.App. 534 [cert den 42 S.Ct. 54, 
257 ‘U.S. 645, 66 L.Ed. 413]. 


1. Chicago City R. Co. v. Sandusky, 
64 N.E. 990, 198 Ill. 400 [aff 99 Tl). 
App. 164]. 


2. Andrews v. Runyan, 4 P. 669, 65 
Cal. 629; Chicago West Div. R. Co. 
v. Haviland, 12 Ill.App. 561; McCaleb 
v. Smith, 22 Iowa 242. 244; Lowry v. 
Beckner, 5 B.Mon. (Ky.) 41. 

“The practice of refusing to give 
instructions, or even -to read them 
because they were ‘unnecessarily 
lengthy and numerous’ would be a 
most dangerous one, and ought not to 
receive the sanction of an appellate 
tribunal.” McCaleb vy. Smith, supra. 


3. Powers v. Rawles, 112 S.E. 78, 
119 S.C. 134. 


4 Powers v. Rawles, supra. 
5. Crawshaw v. Sumner, 56 Mo. 


ete... R. Co., 43 Mo.App. 424; Powers 
v. Rawles, 112 S.R. 78, 119 S.C. 134; 
Pullman Co. v. McGowan, 210 S.W. 
842, error refused. 


Requests covered by other instruc- 
tions given in general see infra §§ 
699-707. 


6. Hencke v. Babcock, 64 P. 755, 24 
Wash. 556. 


7. Cecil Paper Co. v. Nesbitt, 83 A. 
254, 117 Md. 59; American Steel Pack- 
ing Co..v. Conkle, 99 N.E. 89, 86 Ohio 
Sty Wi. : 

8. Cecil Paper Co. v. Nesbitt, 83 A. 
254-117 Md: 59. 


9. In criminal prosecutions 
Criminal Law § 2503. 


Written instructions in general see 
supra §§ 581-589. 


10. See statutory provisions; 
rules of court. 


11. Leonhardt v. Green, 96 A. 1096, 
251 Pa. 579; Virginia Cedar Works v. 
Dalea, 64 S.H.-41, 109 Va. 333. 


12. Ala.—Union Indemnity Co. v. 
Connor 114 So. 285, 22 Ala. App. 
oo. 


Ga.—Investors’ Syndicate Vv. 
Thompson, 158 S.H. 20, 172 Ga. 203; 
Burkhalter v. De Loach, 155 -Sumiwotise 
171 Ga. 384; Suber v. Black, 148 S.B. 
81, 168 Ga. 439; Wilson v. Wilson, 143 
S.B. 396, 166 Ga. 420; Brindle v. Far- 
rar Lumber Co., 142 S.E. 868, 166 Ga. 
220; Wooton v. Weston, 121 S.E. 806, 
157 i 421; Small yv. Jarrett, 119 S.B. 
TATA D6 Ga. 604; Loe vy. Brown, 116 
S.E. a0: 155 Ga. 34; Leverett v. Nunn, 
115 S.E. 906; 154"Gal87 tae: Wards we 
Mornisys ah2.4 SvEY (Onn None Ga eae ie 
Gower v. New England Mortg. Sec. 
Co, Ll -S3B. 422, 1529Ga., 822) Kay, ve 
Benson, 108 S.E. 779, 152 Ga. 185; 
Alabama Great Southern Eve ©OGn auc 
Brown, 75 S.E. 330, 138 Ga. 328; High 
Shoals Mfg. Co. v. Price, 70 S.E. 641, 
136) (Ga. 22) Byrd vs Grace, 158 SE. 
467, 43 Ga. App. 255; Kimbrel v. Grow, 
LA Shs 91 ae eso Ga. App. 594; Wil- 
liams v. Thompson, 124 S.E, 810, 32 
Ga.App. 751; Jackson vy. State, 120 a 
EK. 668, 31 Ga. App. 383; Chero Cola 
Bottling Co. v. Southern Express Co., 
LL6 4S. 325, 29 (Gar Anpie 656 Geel: 
Davison & Co. v. Davis, 116 S.E. 15, 
29 Ga.App. 422; Southern Ry. Co. v. 


see 


and 
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[§ 695 


presented in writing, a failure or refusal of the | trial court to charge as requested is not error’® 


Ray, 113 S.E 590; 28. GasApp: 1.792 
{rev on other grounds 118 S.E. 53, 155 
Ga. 579, op of supreme court con- 
formed to 118 S.H. 411]; Ray v. War- 
ren, 112 S.BH. 831, 28 Ga.App. 663; 
Port Wentworth Terminal Corpora- 
tion v. Leavitt, 110 S.E. 686, 28 Ga. 
App. 82; Payne v. Rivers, 110 S.E. 
45, 28 Ga.App. 28; Wycott v. Macon 
Ry. & Light Co., 110 S.E. 245, 27 Ga. 
App. 755; Callaway v. Wynne, 109 
S.E. 679, 27 Ga.App. 723; Belle Isle 
v. Kindig, 103 S.E. 269, 25 Ga.App. 
293; First Nat. Bank of Blakely v. 
Wade, 102 S.K. 836, 25 Ga.App. 132; 
Nisbet v. Vandiver, 101 S.E. 76!. 24 
Ga.App. 572; Wisenbaker v. Arnett, 
97 S.E. 452, 28 Ga.App. 51; May Bros. 
v. Srochi,.97 S-E. 277, 23 Ga.App. 33; 
Poole v. Powell, 92 S.H. 949, 20 Ga. 
App. 256; Purity Extract & Tonic Co. 
v. Holmes-Hartsfield Co., 92 S.E. 548, 
20 Ga.App. 105; City of Atlanta v. 
Thurman, 91 S.E. 887, 19 Ga.App. 531; 
Rogers, Cassels & Fleming v. Ben- 
nett, 91 S.E. 917, 19 Ga.App. 520; City 
of Atlanta v. Glenn, 87 S.E. 910, 17 
Ga.App. 619; Craddock v. Seaboard 
Air Line Ry., 87 S.E. 693, 17 Ga.App. 
4720) Hill) we “Harris, «75. ‘SiB.-518,) 21 
Ga.App. 358. 

_ Kan.—Tays v. Carr, 14 P. 456, 37 
Kan. 141. 

Ky.—Howell v. Standard Oil Co., 
28 S.W.(2d) 3, 234 Ky. 347; Fidelity 
& Deposit Co. of Maryland v. Com- 
monwealth, 21 S.W.(2d) 452, 2381 Ky. 
346; Helge v. Babey, i4 S.W.(2d) 757, 
228 Ky. 197; Bell’s Adm’r vy. Louis- 
ville Ry. Ca, 146 S.W. 283, 148 Ky. 
189. 


Mass.—Bingham v. Monroe, 99 N.E 
165, 212 Mass. 455. 

Miss.—Masonite Corporation Vv. 
Lochridge, 141 So. 758 [overr sug er- 
ror 140 So. 223]. 

Mo.—Shimmin v. Cc. & S. Mining 
Co., (App.) 187 S.W. 76. 

Neb.—In re Strelow’s Hstate, 231 
N.W. 837, 233 N.W. 889, 120 Neb. 235; 
Luther v. Farmers’ Union Ca-op. 
Ass’n, 230. N.W. 662, 119 Neb. 676; 
Berggren v. Hannan, Odell & Van 
Brunt, 215 N.W. 556, 116 Neb. 18. 


N.H.—O’Dowd v. Heller, 134 A. 344, 
82 N.H. 387. 


N.J.—Lambert v. Trenton & Mercer 
County Traction Co., 135 A. 270, 103 
N.J.Law 23 [aff 139 A. 718, 104 N.J. 
Law 175]. 


Ohio.—Rogers v. Garford, 159 N.E. 
334, 26 OhioApp. 244; Hocking Valley 
-R. Co. v. James, 1 OhioApp. 335. 


Okl.—Livingston y. Chicago, R. I. 
& P, Ry- Co. 7139 P. 260) 41° Okls 505: 
Chicazso, Rs l& Pe Ry. Covwvie Rad- 
ford, 129 P. 834, 36 Okl. 657. 


Tex.—Jones v. Thurmond’s Heirs, 5 
Tex) 318. 

Wash.—Murphy vy. Chicago, 
Sie ety O Onn L205 25, 
663. 

And see cases infra note 13. 


fa] MTllustrations.—(1) Where the 
judge has fairly and correctly in- 
structed the jury, a party desiring 
more specific and concrete instruc- 
tions as to one of his contentions, 
or definition or more detailed expla- 
nations of general technical or legal 
words or phrases, should make a 
timely. written request therefor. 
Rome Ry. & Light Co. vy. King, 126 S. 
H. 294, 33 Ga.App. 383. (2) A party 
cannot complain that certain ab- 
stract principles of law pertaining to 
his contentions were not charged, 
where no written request therefor 
was made, and where the given charge 
made clear specific application of 


M. & 
66 Wash. 


principles by enumerating all his ma- 
terial contentions, and where it in- 
structed that the jury should find 
for him.if his contentions were prov- 
ed to their satisfaction. Bourquin v. 
Bourquin, 125 S-ES 776, 33 ,Ga.App: 
175. (3) Requested instructions to 
guide the jury in weighing features 
of evidence may be made by submit- 
ting in writing instructions desired 
when evidence is concluded. Luther 
v. Farmers’ Union Co-op. Ass’n, 230 
N.W. 662, 119 Neb. 676. (4) In the 
absence of a written request, the 
court is not required in its charge to 
limit evidence to defendant against 
whom it was admissible, although its 
attention is called to such evidence 
with a suggestion that the jury be in- 
structed that it was not binding on 
another defendant. Moore v. Mc- 
Afee, 106 S.E. 274, 151 Ga. 270. 


[b] Correct statement of law em- 
braced in a charge is not erroneous 
because the court failed in the same 
connection to give other appropriate 
instructions, and if more specific in- 
struetions were desired timely and 
appropriate and written request there- 
for should be made. Western & A. 


R.. ike, Vv. Bowen, 109 SE. 426, 3h Ga. 
App. 32. 
[ec] Contentions of either party 


need not be specifically charged on 
by the court otherwise than as they 
were represented in the pleadings in 
the absence of an appropriate and 
timely written request. Hall v. Win- 
gate, 126 S.E. 796, 159 Ga. 630; South- 
ern Cotton Oil Co. v. Thomas, 117 S. 
BE. 456, 155°Ga. 99; Bass v. African 
Methodist Episcopal Church, 116 S. 
HW St6) 7155 Gay bi 6 bucdas* v.. Brock: 
113 S.E. 804, 154 Ga. 172; Kimbrel v. 
Grow, 147 S.E. 915, 39 Ga.App. 594; 
Harley Hardware Co. v. Harry S. La- 
fond Co., 112 S.E. 394, 28 Ga.App. 584; 
Camp v. Bagwell & Bagwell, 99 S.E. 
234, 23 Ga.App. 690. 


{d] Party dissatisfied with oral 
charge should request an explanation 
or limitations in requested written 
charges. Union Indemnity Co. v. 
Cunningham, 114 So. 285, 22 Ala/App. 
226. 


[e] Request not properly present- 
ed.—Where a statute requires the 
trial judge to reduce his charges to 
writing, and read them at the conclu- 
sion of the evidence and prior to the 
summing up of respective counsel, 
and a court rule requires all proposed 
instructions to be filed in the cause 
and handed to the court and to op- 
posing counsel, and during the argu- 
ment of counsel for defendant, coun- 
sel for plaintiff dictated to the short- 
hand reporter for the minutes of the 
trial an instruction set out in the 
statement of facts, but the trial judge 
stated that this was done without his 
attention being called to it, and that 
such instruction was not written out 
and offered to the court or served 
upon the defendant, or marked re- 
fused or filed by the clerk, as a part 
of plaintiff's instructions, the failure 
of the court to give the instruction 
was not error. Murphy v. Chicago, 


MM. & St: Py Ry.) Cone i220" Re 625,066 
Wash. 663. 
[f] Oral request to instruct brings 


no question before the court of ap- 
peals for review. Louisville & N. R. 
Co. v. Woodford, 153 S.W. 722, 152 
Ky. 398 [reh den 154 S.W. 1083, 153 
Ky. 185, appeal dism 34 S.Ct. 739, 234 
U.S. 46, 58 L.Ed. 1202]. 


{g] Oral statement.—A phase of 
the case, called to the trial court’s 
attention by an oral statement after 
the written instructions had been 
given to the jury, could not be consid- 


ered. Luther v. rien 170 N.W. 


364, 103 Neb. 46.°' 


13. U.S.—Keystone Bank v. Safety 
Bankines "& "Prust) Cov 11 Om eerily 
Southern R. Co, v. Shaw, 86 F. 865, 
Sle (CL CrACL AO: 

Ala.—H. J. Crenshaw & Co. v. Sea- 
board Air Line Ry. Co., 121 So.. 736; 


219 Ala. 206; Davis v. Brandon, 75 
So. 908, 200 Ala. 160; Southern In- 
dustrial Inst. v. Hellier, 39 So. 163, 


142 Ala. 686; Henderson v. State, 34 
So. 828, 137 Ala. 83; Ricketts v. Bir- 
mingham St. R. Co., 5 So..353, 85 Ala. 
600;.. South, etc, R. Co. v: Seale, 59 
Ala. 608; Myatts v. Bell, 41 Ala. 222. 


Colo.—Taylor v. Barnett, 90 P. 74, 
39 Colo. 469. i 


Conn.—Plucherino v. Shey, 143 A. 
886, 108 Conn. 544; Schiesel v. S. Z. 
Poli Realty Co., 142 A. 812, 108 Conn. 
115; Bogudsky vy. Backes, 76 A. 540, 
83 Conn. 208. 


D.C.—Washington Herald Co. v. 
Berry, 41 App.D.C. 322. 


Ga.—Seaboard Air Line Ry. Co. Vv. 
Benton, 165 S.B. 593 [rev 159 S.E. 717, 
43 Ga.App. 495, conformed to 166 S.E. 
219, 45 Ga.App. 832]; Georgia Power 
Co. v. Holmes, 165 S.E. 284 [rev 162 
S.E. 403, 44 Ga.App. 588, conformed 
te 165 S.B. 918, 45 Ga.App. 826]; In- 
vestors’ Svndicate v. Thompson, 158 
S.E. 20, 172 Ga. 203; Western & A. R. 
R. v, Peterson, 147 S.E. 513, 168 Ga. 
2595 ‘Sims v. Sinis, 146 S.H. 170, 167 
Ga. 537; Dinsmore v. Holcomb, 144 
S.E. 780, 167 Ga. 20; Wilson v. Wil- 
son, 143 S.B. 396, 166 Ga. 420; Davi- 
son v. Shaw, 142 S.E. 681, 166 Ga. 
159; Sherrer v. Holliday, 141 S.E. 
67, 165 Ga. 413; Sherman v. Bird, 139 
S.E. 333, 164 Ga. 696; Cook v. Pow- 
ell, 129 S.H. 546,,160 Ga. 831; Horne 
v. Lewis, 129 S.E. 95, 160 Ga. 824; 
Durham v. Durham, 119 S.E. 702, 156 
Ga. 454; Loe v. Brown, 116 S.E. 309, 
155 Ga. 24; Barnett v. Strain, 107 S. 
Be os Uso Ga. 553; Smith vy. McClure, 
107 S.E. 330, 151 Ga. 484; Moye v. 
Bedingfield, 91 S.E. 682, 146 Ga. 600; 
Giles v. Voiles, 88 S.E. 207, 144 Ga. 
853; Browder-Manget Co. v. West 
End Bank, 85 S.E. 881, 143 Ga. 736; 
Johnson v. Bass, 82 S.E. 1053, 142 
Ga. 351; Louisville & N. R. Co. v. 
Biggs, 81 S.E. 900, 141 Ga. 562; Cen- 
tral of Georgia Ry. Co. v. Brown, 81 
S.H. 857, 141 Ga. 553; Mays v. Wilson, 
81 S.E. 440, 141 Ga. 528; Banks v. 
Bradwell, 79 S.E. 572, 140 Ga. 640; 
Central ofs Georgia Ry. Co. v. Bell, 
70 S.E. 321, 1385 Gay 846; Stewart v. ° 
Mynatt, 70 S.B. 325, 185 Ga. 687; At- 
lantic Coast Line R. Co. v. Jones, 63 
S.E. 834, 132 Ga. 189; Millen, ete., 152, 
Co. v. Allen, 61 S.E. 541, 1380 Ga. 656; 
Western :&’ A. Ro Co. v. Tate, 59) Son: 
266, 129 Ga. 526; Tabor v. Macon R., 
éte.,, ‘Co. 59 SLRE 225, 2129 “Ga. = 407s 
Wrightsville, etc, R. Co. v. Gornto, 
58 S.B. 769, 129 Ga. 204; Brown v. 
McBride, 58 S.E. 702, 129 Ga. 92; 
Southern R. Co. v. Brown, 54 S.E. 
911, 126 Ga. 1; Bedgood-Howell Co. 
v. Moore, 561 °S.E. 420,123) Ga. 336: 
Johnston vy. Gulledge, 42 S.E. 354, 115 
qa. 981; Atlanta Mach. Works v. 
Pope, 36 S.E. 950, 111 Ga. 872; Sims 
v. James, 62 Ga. 260; Atlantic Coast 
Line R. Co. v. Spearman, 156 S.H. 824, 
42.Ga.App. 536; Gentile Bros. Co, v. 
W. W. Barron & Son, 142 S.E. 908, 38 
Ga.App. 156; Blaylock v. Walker 
County Bank, 136 S.E. 924, 36 Ga.App. 
377; Freeman v. Metropolitan Life 
Ins. Co., 134 S.E. 689, 35 Ga.App. 770; 
Conner v. Citizens’ Bank, 131 S.E. 
188, 34 Ga.App. 771; Rome Ry. & 
Light Co. v. King, 126 S.E. 294, 33 
Ga.App. 3838; Atlantic Coast R. Co. 
v. Paulk, 125 S.E. 865, 33 Ga.App. 293; 
Bullard y. Metropolitan Life Ins. Co., 


For later cases. developments and changes in the law see Annotations, same title and section number. 


§ 695] 


or ground fov a new trial,!4 


to issues which are only collaterally involved,!® 
or as to a matter on which there is 


122 S.E. 75, 31 Ga.App. 641; Bennett 
v. Watson, 120 S.E. 802, 31 Ga.App. 
367; Nevil v. Trapnell-Mikell Co., 120 
S.E. 430, 31 Ga.App. 207; Jones v. 
Bank of Powder Springs, 120 S.E. 422, 
31 Ga.App. 263; Western & A. R.:R. 
v. Bowen, 119 S.B. 426, 31 Ga.App. 32; 
Georgia R. & Banking Co. v. Brooks, 
119 S.E. 424, 30 Ga.App. 692; Nich- 
olson v. F. M. Smith & Son, 115 S.E. 
499, 29 Ga.App. 376; Georgia Ry. & 
Power Co. v. Howell, 113 S.E. 101, 28 
Ga.App. 798; Wilson vy. Clark, 106 
S.E. 8, 26 Ga.App. 303; Scarsbrook v. 
Cohen, 104 S.E. 512, 25 Ga.App. 702; 
Ridley v. Ridley, 102 S.E. 918, 25 Ga. 
App. 154; Smith v. Savannah Electric 
Co., 102 S.E. 548, 25 Ga.App. 59; Du- 


mas v. J. W. Stafford & Son, 95 S.E. 
1009, 22 Ga.App. 365; Freeman v. 
Petty, 95 S.E. 737, 22 Ga.App., 199; 


Southern Ry. Co. v. Weatherby, 93 S. 
E. 31, 20 Ga.App. 399; Flowery Branch 
Gin & Oil Co. v. Shore, 93 S.E. 70, 20 
Ga.App. 361; Tallulah Falls Ry. Co. 
v. Taylor, 93 S.E. 533, 20 Ga.App. 286; 
Henley v. Toole, 92 S.E. 760, 20 Ga. 
App. 146; White Crown Fruit Jar 
COs Vepd COX, CO:,. 91 yO By .245,. 19 
Ga.App. 195; Seaboard Air Line Ry. 
v. Barrow, 89 S.E. 383, 18 Ga.App. 
261; Montgomery v. Savannah Elec- 
tric Co., 87 S.E. 690, 17 Ga.App. 452; 
Lenox Drug Co. v. New England 
Jewelry Co., 85 S.E. 681, 16 Ga.App. 
476; Chicago & N. W. Ry. v. Elliott, 
85 S.E. 615, 16 Ga.App. 388; Central 
of Georgia Ry. Co. v.. Cooper, 82 S.E. 
310, 14 Ga.App. 738; City of Americus 
v. Phillips, 79 S.E. 36, 13 Ga.App. 321; 
Central of Georgia Ry. Co. v. Mc- 
Guire, 73 S.E. 702, 10 Ga.App. 483; 
Hartfelder & Cochran v. Clark, 73 S. 
EK. 608, 10 Ga.App. 422; Macon, D. & 
S. R. Co. v. Holsey, 70 S.E. 354, 9 Ga. 
App. 100: Monroe County v. Driskell, 
60 S.E. 293, 3 Ga.App. 583; Wholesale 
Mercantile Co. v. Jackson, 59 S.E. 106, 
2 Ga.App. 776;: Atlantic & B. Ry. Co. 
v. Smith, 58 S.E. 542; 2 Ga.App. 294. 


I1l.—Ohio, etce., R. Co. v. Wangelin, 
32 “NW: 760; 152 WL 138s) Chicago, 
ete., R. Co. v. Kelly, 75 Ill.App. 490; 
Hartford Deposit Co. v. Pederson, 67 
Tll.App. 142 [aff 48 N.E. 30, 168 Ill. 
224]; Swift v. Fue, 66 Ill.App. 651 
[aff 47 N.E. 761, 167 Ill. 443]; Hard- 
ing v. Sandy, 43 Ill.App. 442. 


Ind.—Molt v. Hoover, (App.) 81 N. 
BE. 221. 

RR aiseboper v. Harvey, 94 P. 213, 
id, Kan; 8545- St., Lois, ete:,, R:)/Co: v. 
Noland, 90 P. 273, 75 Kan. 691; Mori- 
sette v. Howard, 63 P. 756, 62 Kan. 
463; Tays_v. Carr, 14 P..456, 37 Kan. 
141; Smith v. Yost, 59 P. 379, 10 Kan. 
App. 580. 

Ky.—Murphy v. Phelps, 43 S.W.(2d) 
1010, 241 Ky. 339; Mann’s Ex’r v. 
Leyman Motor Co., 28 S.W.(2d) 956, 
234 Ky. 639; Moore v. Brandenburg, 
28 S.W.(2d) 477, 234 Ky. 400; How- 
ell v. Standard Oil Co., 28 S.W.(2d) 
8, 234 Ky. 347; Wolfinbarger v. Stan- 
ton, 295 S.W. 467, 220 Ky. 451; Hodg- 
kin v. Louisville & N. R. Co., 264 S. 
WwW. 760, 204 Ky. 339; Ray v. Shem- 
well, 217 S.W. 351, 186 Ky. 442; Ross 
v. Kohler, 174 S.W. 36, 163 Ky. 583, 
JIu.R,.A.1915D 621; Charles Taylor Sons 
Co. v. Hunt, 173 S.W. 823, © 16S dGy. 
120. 

Mass.—Viaux v. John T. Scully 
Foundation Co., 142 N.E. 81, 247 Mass. 
296. 


Mich.—Harnau vy. Haight, 155 N. 
W. 563, 189 Mich. 600. 
Minn.—Mobile Fruit, ete, Co. v. 


Potter, 81 N.W. 392, 78 Minn. 487. 


Mo.—Traynor v. Wells, (App.) 273 
S.W. 1100; Marion v. St. Louis, ete., 


‘Valley R Co. v. 


‘St. P. Ry. Co., 
663. 


TRIAL 


particularly as | in the case;!® 


no issue 


R. Co., 101 S.W. 688, 124 Mo.App. 445. 


Mont.—Helena, etc., Smelting, etc., 
Co. v. Lynch, 65 P. 919, 25 Mont. 497. 


Neb.—Luther vy. Luther, 170 N.W. 
364, 108 Neb. 46. 


N.C.—Linker v. Linker, 83 S.E. 736, 
167 N.C. 651; Biggs v. Gurganus, 67 
S.E. 500, 152 N.C. 173; Justice v. Gal- 
lert, 42 S.E. 850, 131 N.C. 393; Mar- 
ue v. Stine; 17 Sih 495,) L120 NC. 


N.D.—Carr v. Minneapolis, ete. R. 
@o:,7112 INVW.. 972,) 16 NED! 217. 

Ohio.—Central Casualty. Co. v. 
Fleming, 153 N.E. 345, 22 OhioApp. 
129; Commonwealth Casualty Co. v. 
Wheeler, 30 Ohio C.A. 257; Hocking 
James, 18 Ohio Cir. 


Ct.N.S. 210; Dreher v. McKenzie, 16 
Ohio Cir.Ct.N.S. 55. 
Okl.—Wolfe v. Stevenson, 264 P. 


182, 129 Okl. 148; Chicago R. I. & P. 
Ry. Co. v. Radford, 129 P. 834, 36 Okl. 
657; Chicago Live Stock Commission 
Co. v. Connally, 78 P. 318, 15 Okl. 45; 
Chicago Live Stock Commission Co. 
We Bixee US, eo atiG, lb Okla. Se 
S.C.—Salley v. Cox, 77 S.E. 933, 94 
S.C. 216, 46 L.R.A.N.S. 58, Ann.Cas. 
us oy ae i ie oe 
i Bay mes v. Thurmond, 5 Tex. 
Wash.—Murphy y. Chicago, M. & 
120°P. 525, 66 Wash. 


Wis.—Du Cate v. Brighton, 114 N. 


W. 103, 133 Wis. 628; Hardt v. Chi- 
Gago, ete.; R.. Co.,, 110 .N..W.. 427,130 
Wis. 512. 

[a] Rule applied.—(1) To failure 


to charge as to burden of proof. 
Cook v. Powell, 129 S.E. 546, 160 Ga. 
881; Western Union Telegraph Co. v. 
Travis, 86 S/H: 2210 144. Gacy 11.0); 
Scruggs v. Blackshear Mfg. Co., 166 
S.E. 249, 45 Ga.App. 855; Davis v. 
Peek, 158 S.E. 348, 43 Ga.App. 199; 
Hogg v. Louisville & N. R. Co., 127 
S.E. 830, 33 Ga.App. 773; Wade v. 
Eason, 120 S.E. 440, 31 Ga.App. 256; 
Bowling v. Hathcock, 107 S.E. 384, 27 
Ga.App. 67; Jackson y. Merritt Hard- 
ware Co., 107 S.E. 394, 26 Ga.App. 747; 
Purity Extract & Tonie Co. v. Holmes- 
Hartsfield Co., 92 S.B. 548, 20 Ga.App. 
105; Martin v. Gibbons, 80 S.E. 522, 
14 Ga.App. 136; Whittle v. Central of 
Georgia Ry. Co., 74 S.E. 1100, 11 Ga. 
App. 257. (2) Or to failure to charge 
more particularly as to such burden. 
Small v. Jarrett, 119 S.E. 717, 156 Ga. 
604; Moye v. Bedingfield, 91 S.E. 682, 
146 Ga. 600; Coker v. Citizens’ Bank 
of Gainesville, 134 S.E. 355, 35 Ga. 
App. 595; Wade v. Eason, 120 S.E. 
440, 31 Ga.App. 256. : 

[b] Exception to refusal of court 
to comment on testimony of witness- 
es after the charge will be overruled, 
where the request was not in writing, 
and was not presented before the ar- 
guments, as required by rule of court. 
Viaux v. John T. Scully Foundation 
Co., 142 N.B. 81, 247 Mass. 296. 


{c] Undue stress on contentions. 
—The fact that the contentions of one 
party are stated more at length than 
those of the other does not authorize 
an inference that the charge laid un- 
due stress on the contentions of one, 
in the absence of a timely written re- 
quest for further instructions. Sul- 
livan v. Curling, 100 S.E. 26, 24 Ga. 
App. 112 [conforming to answer to 
certified questions 99 S.E. 533, 5 A.L. 
R. 124]. 

Refusal of instructions as error or 


not ir, general see Appeal and Error 
§§ 3031, 3032. 


| Beck & Gregg Hardware Co. v. 


[64 C.J.] 863 


and also particularly as to ques- 
tions which are properly covered by the court’s 
charge as given,'* and it has been held that in such 


14. See New Trial § 82. 


15. J. B. Colt Co. v. Wheeler, 120 
S.E. 792, 31 Ga.App. 427; Savannah 
Electric Co. v. Thomas, 118 S.E. 481, 
30 Ga.App. 405 [transf 113 S.E. 806, 
154 Ga. 258]. 


[a] Thus where, in a claim case 
involving a question whether a con- 
veyance to claimant was fraudulent, 
the court gave appropriate instruc- 
tions on every substantial issue, it 
was not required, without a timely 
written request, to charge on a col- 
lateral issue, or theory suggested by 
particular testimony, such as claim- 
ant’s contention that she bought and 
paid for the land before plaintiff's 
debt was created. Edge v. Calhoun 
Nat. Bank, 119 S.E. 916, 156 Ga. 705; 
Edge v. Calhoun Nat. Bank, 118 S.E. 
359, 155 Ga. 821. 


16. O’Dowd v. Heller, 134 A. 344, 
82 N.H. 387. 


17. Southern Amusement Corpora- 
tion v. Summers, 129 So. 489, 23 Ala. 
App. 595; E. O. Burnett Bros. v. Por- 
ter, 208 S.W. 842, 184 Ark. 268; Tow- 
son v. Horn, 128 S.E. 801, 160 Ga. 697: 
Durden v. Royster Guano Co., 123 S. 
E. 608, 158 Ga. 234; Vickers’ v. Rob- 
inson, 122 S.E. 405, 157 Ga. 731; Small 
v. Jarrett, 119 S.E. 717, 156 Ga. 604; 
Mullis v. Phillips, 111 S.E. 400, 152 
Ga. 811; Barnett v. Strain, 107 S.E. 
530, 151 Ga. 553; Moye v. Bedingfield, 
91 S.E. 682, 146 Ga. 600; Continental 
Trust Co. v. Bank of Harrison, 136 S. 
BE. 319, 36 Ga.App. 149 [conforming 
to answer to certified questions 134 
S.E. 775, 162 Ga. 758]; Daniels v. Ar- 
lington Wholesale Co., 132 S:-E. 239, 
35 Ga.App. 174; Rome Ry. & Light 
Co. v. King,..126 S.B.° 294, 33 Ga App. 
383; Belle Isle v. Kindig, 103 S.E. 
269, 25 Ga.App. 293; First Nat. Bank 
of Blakely v. Wade, 102 S.E. 836, 25 
Ga.App. 132; Smith v. S. H. Fuller 
Loan Co., 99 S.E. 309, 23 Ga.App. 726; 
Camp v. Bagwell & Bagwell, 99 S.E. 
234, 23 Ga.App. 690; National Pencil 
Co. v. Pinkerton’s Detective Agency, 
91 S.E. 482, 19 Ga.App. 429; Wake- 
field v. Lee, 90 S.E. 224, 18 Ga.App. 
648; Carlisle v. Ragan-Malone Co., 
87 S.E. 608, 17 Ga.App. 435; Odum vy. 
Rutledge, 85 S.E. 361, 16 Ga.App. ee 
G. E. 
Lyndon & Co., 71 S.E. 763, 9 Ga.App. 
487; Mills v. Hollinshed, 200 P. 200, 
82 Okl. 250. 


And see cases supra note 13. 


{a] Tllustrations.—(1) Failure to 
charge propositions of law is not er- 
ror, where the material issues of the 
case were clearly and correctly cov- 
ered by the charge given, as if the 
fuller instructions. were’ desired, a 
proper and legal request therefor 
should have been made in writing be- 
fore the jury retired. Belle Isle v. 
Kindig, 103 S.E. 269, 25 Ga.App. 298. 
(2) Where defendant has made mere- 
ly a general denial, the judge, in stat- 
ing the substance of the pleadings, 
need not, without proper written re- 
quest, further elaborate the specific 
contentions with reference to the evi- 
dence, if elsewhere the jury are fair- 
ly instructed as to the questions on 
which they are to pass. Southern 
Ry. Co. v. Ray, 113 S.E. 590, 28 Ga. 
App. 792 [rev on other grounds 118 
S.E. 538, 155 Ga. 579, op of supreme 
court conformed to 118 S.H. 411). 
(3) Where the trial court gave gen- 
eral instructions reasonably covering 
the issues, and a party desiring spe- 
cial instructions did not present 
them in writing or make timely re- 
quest that they should be given, the 
failure of the trial court to instruct 
on such proposition is not error. 


864 [64 C.J.] 
a case the court may refuse or fail to give an op- 
portunity to prepare and submit written prayers 
for instructions.1* Where, however, a request is 
properly made in writing for an instruction which 
is not covered by other instructions given,!? it is 
the duty of the court to charge as requested ;*° and 
it has been held that, although a request to charge 
is not made in writing, if the court’s attention 
is called to a material issue raised by the pleading 
and evidence, he should charge concerning it.?+ 


Waiver of requirement. It has been held that 
it is competent for the court. to waive a require- 
ment of this nature, and accept and grant a verbal 
request,?” and that, where the court advises counsel 
in the beginning that he will charge the jury orally, 
instructions requested in writing may properly be 
refused. 

[§ 696] (2) Sufficiency in General. A requested 
instruction in writing should be presented to the 
court at the proper time, with a request that it be 
given;?* merely placing a written instruction on 
the judge’s desk without calling his attention to 
it does not satisfy a statutory requirement that re- 
quests for instructions be presented in writing.*° 
But the fact that a prayer for an instruction was 
on the reverse side of the paper on which the prayers 
were written does not of itself obviate error in 
failing to give such instruction.*® It has been held 
that special charges, if intended to be separate re- 


Mills v. Hollinshed, 200 P. 200, 82 Okl. 
250: Livingston v. Chicago, R. I. & 
P. Ry. Co., 139 P. 260, 41 Okl. 505. 

Requests for instructions already 
giver in general see infra § 699. 

18. EO. Barnett Bros. v..Porter, 
203 S.W. 842, 134 Ark. 268. 

fa] Whus, where the issues were 
almost wholly issues of fact, and 
were fully covered by oral instruc- 
tions given without objection, there 
was no abuse of discretion in failing 
to give plaintiff an opportunity to 
prepare and submit written prayers 
for instructions. E. O. Barnett Bros. 
v. Porter, 203 S.W. 842, 134 Ark. 268. 


19. See infra § 699. 


20. Manier v. Appling, 20 So. 978, 
112 Ala. 663; Dekle v. American Fruit 


Elali tvs 
132 S.C. 420, 425. 


237 Ill. 
24. 


26. 


25. Bailey v. 


[a] 


structions 


TRIAL 


formal requests to charge, 
it might have refused a request 
noncompliance with a 
Aiken County, 


23. Morton v. Pusey, 86 N.E. 601, 


Livingston v. Chicago, R. I. & 
Pi Ry 3Co. 1s9ue: 260; 44 OK 505: 

Necessity of request for giving in 
general see supra § 689. 


Hartman, 
App.) 85 S.Ww. 829; 
Seattle, 100 P. 144, 52 Wash. 4. 

Thus, where the trial judge of- 
fered to recall the jury and give in- 
which 
placed on his desk and which defend- 
ant claimed were presented to 


Scherrer v. City of 


had 


[$§ 695-697 


quests, and not in bulk, should be presented on sep- 
arate pieces of paper?’ and, where counsel requests 
several charges, written on one sheet, the court may 
treat them as a single request.2° But on the other 
hand, it has been held that if the instructions are 
requested as different propositions of law, it is not 
necessary that they should be on separate sheets 
of paper,?? and the fact that, in such a ease, it is 
further requested that the instructions be taken to 
the jury room does not justify a refusal to give 
such instructions as were correct.?° 


Filing. Under a statute requiring requested in- 
structions to be filed with the clerk of the court, a 
special charge requested by a party should be filed 
before it is read to the jury;*! but although it is 
read to the jury before being filed, if, on objec- 
tion, it is ordered filed, there is at most an irreg- 
ularity and not an error.*? 

[§ 697] (8) Numbering and Signing. It is gen- 
erally held that a requested instruction should be 
properly numbered and signed;?* and, where num- 
bering and signing is required by statute or rule 
of court,?* requests to charge, where there are sev- 
eral of them, are insufficient unless they are in 
separate and numbered paragraphs,?®> and each 
signed separately by the party or his counsel;*® and 
the trial courl may properly refuse to give request- 
ed instructions which do not comply with the re- 
quirement as to their being numbered*? and signed.?8 


although 35. 
for 
rule of court. 


129 S.E. 160, 


Urbansky v. Kutinsky, 84 A. 
317, 86 Conn. 22; Hackett v. Straw, 
Ea4e NEW ODO. eSioa poe elles 

[a] Request of several charges on 
one sheet of paper, constituting one 
instrument, and signed by counsel at 
the end of the instrument, is not 
sufficient. Medford v. Kimmey, (Tex. 
Civ.App.) 298 S.W. 140. 


{b] In Maryland it has been held 
that a prayer for instruction which 
was in the form of separately num- 
bered paragraphs was not in proper 
form where it would have been more 
readily understood if arranged in the 
usual and ordinary manner. Wagner 
v. Klein, 93 A. 446, 125 Md. 229. 


Requests to charge on several legal 


Brepceltioes in general see supra § 


(Tex.Civ. 


been merely 


him, 


Growers, (Ala.App.) 140 So. 629; Bar- 
tolas v. Coleman, 161 N.E. 20, 27 Ohio 
SND 0y, ALU 

21. Macon County v. Chapman, 74 
Pius pAtlanta, Coach Co.3v. Curtis, 
157 S.E. 922, 43 Ga.App. 56. 

[a] It is the duty of the trial 
judge, without written request, to 
state with sufficient fullness and fair- 
ly to each side the material conten- 
tions, and in doing so no essential 
contention of either party should be 
omitted. Southern Ry. Co. v. Ray, 
113 S.E. 590, 28 Ga.App. 792 [rev on 
other grounds 118 S.E. 538, 155° Ga. 
579. op of supreme court conformed 
to 118 S.E. 411]; Florence v. Byrd, 
1185S) 227, 2s.Ga. App, 695") Bank or 
La Fayette v. Phipps, 101 S.E. 696, 24 
Ga.App. 613. 

Duty to charge in absence of re- 
quest in general see supra § 680. 

22. O'Dowd v. Heller, 134 A. 344, 82 
N.H. 387; Willis v. Western Union 
Tel. Co., 48 S.E. 533, 169. S.C. 531, 104 
Am.S.R. 828; Herskovitz v. Baird, 37 
S.E. 922, 59 S.C. 307. 

[a] When court responds to oral 
request for instruction, it is subject 
to all the rules of law applicable to 


if counsel thought it was necessary, 
but counsel did not state that they 
desired them to be given, but merely 
said they excepted to the refusal to 
give the instructions, there was no 
such request as would put the court 
in error. Scherrer v. City of Seattle, 
100 P. 144, 52 Wash. 4. 

26. Hodge v. Hudson, 51 S.E. 954, 
13'9N-G. 35:8: \ 

27. Anniston Electric & Gas Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 133 


Am.S.R. 32; Medford v. Kimmey, 
(Tex.Civ.App.) 298 S.W. 140. 

28. Anniston Electric, ete., Co. v. 
Rosen. 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32. 

3. Baltrunas v. Baubles, 154 N.E. 
747, 23 Ohio App. 104. 

30. Baltrunas v. Baubles, supra. 

ol, Texas 7& iP.) Ry: Co, ve Thorp; 
(Tex.Civ.App.) 198 S'W. 335. 

Ga Pexaso dc (Prekiyn Co.ey. Lhorps 
supra. 

33. Livingston v. Chicago, R. I. & 


Pr Ry. Con Leg 005 40 sO) 05s 
34. See statutory provisions; 
rules of court. 


and 


3s. Burke v. Middlesworth, 174 N.E. 
32, 92 Ind.App. 394; Medford v. Kim- 
mey, (Tex.Civ.App.) 298 S.W. 140. 
_{a] Signing request for instruc- 
tions which was attached to and fully 
identified them is a sufficient signing 
of the requested instructions by coun- 
sel. Duckwell v. Davis, 142 N.E. 113, 
194 Ind. 670; Indiana U. T. Co. VV Sul- 
livan, 101 N.E. 401, 53 Ind.App. 239. 


[b] Signing of exceptions at close 
of instructions is not “signing” of re- 
quested instructions refused by the 
court. Burke v. Middlesworth, 174 N. 
E. 432, 92 Ind.App. 394. 


37. -Mason v. Sieglitz, 44 P. 588, 22 
Colo. 820; Schoolfield v. Houle, 22 P. 
781, 13 Colo. 394; Farrar v. McNair, 
69 P. 167, 65 Kan. 147; Chicago, R. I. 
S&P. Ry. Co. vy. Radford, 129 °P.9ss4 
36 Okl. 657. 


&3. Colo.—Mason y. Sieglitz, 44 P. 
588, 22 Colo.. 320. 


Ind.—City of Logansport vy. Green, 
1385 N.E. 657, 192 Ind. 253; Hablich v. 
University Park Bldg. Co., 97 N.E. 
539, 177 Ind. 193; Volker v. State, 97 
N.E. 422, 177 Ind. 159; Retseck v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 697-699] 


However, it has been held that objections to request- 
ed instructions for such defects may be disregard- 
ed by the trial court,?® and that the giving of in- 
structions correct as a matter of law, but defective 
in this regard, is not reversible error, even though 


proper exceptions are saved.*° 


[§ 698] h. Submission of Requested Instructions 
to Opposing Counsel. A party has the right to read 
and examine written charges requested by the 
adversary party,*! and therefore, it is not error to 
permit the attorney of one of the parties to exam- 
ine the instructions requested by his opponent be- 
fore submission thereof to the jury,*? and it has 
been held that requests to charge should be submit- 
ted to opposing counsel*® and that the courts may 
enact rules to that effect and refuse requested in- 
structions for noncompliance therewith.** Buta stat- 
ute requiring instructions to be “prepared and pre- 


Harbart, 96 N.E. 386, 176 Ind. 441; 
Pittsburgh, GC, C. & St. a. Ry. Co. wv. 
O’Conner, 85 N.E. 969, 171 Ind. 686; 
Burke vy. Middlesworth, 174 N.E. 432, 
92 Ind.App. 394; Ft. Wayne & W. V. 
Traction Co. v. Olinger, 90 N.E. 652, 
46 Ind.App. 733. 

N.C.—Avery County Bank v. Smith, 
12.0 Sey 215, 186. N:C. 635. 

Okl.—Chicago, R. I. & P. Ry. 
Radford, 129 P. 834, 36 Okl. 657. 

Tex.—Wichita Falls R. & Ft. W. 
R. Co. v. Combs, (Civ.App.) 250 S.W. 
714 {aff (Commn.App.) 268 S.W. 447]; 
First Nat. Bank of Snyder v. Patter- 
son, (Civ.App.) 185 S.W. 1018. 


39. Mason v. Sieglitz, 44 P. 588, 
22 Colo. 320. 


40. Orman v. Mannix, 30 P. 1037, 


Co. Vv. 


17 Colo. 564, 31 Am.S.R. 340, 17 L.R. 
A. 602; Gibbs v. Wall, 14 P. 216, 10 
Colo. 153. 


41. Alabama Great Southern R. Co. 
vy. Arnold, 2 So. 337, 80 Ala. 600; Ken- 
ny v. Ipswich, 59 N.E. 1007, 178 Mass. 
368. 

“[a] Reasons for rule.—(1) An ex- 
amination of the requested instruc- 
tion may be necessary to enable the 
adverse party ‘‘to determine whether 
to waive, except, or ask explanatory 


or qualifying instruction.” Alabama 
Great Southern R. Co. v. Arnold, 2 
So. 337, 80 Ala. 600, 608. (2) “It is 


reasonable and proper that each party 
to a case shall know what requests 
for rulings are made by the other 
party, and shall have an opportunity 
to be heard thereon if he so desires.’ 
Kenny v. Ipswich, 59 N.H. 1007, 178 
Mass. 368, 372. 

42. Alabama Great Southern R. 
Co. v. Arnold, 2 So. 337, 80 Ala. 600. 


42. Roehl v. Baasen, 8 Minn. 26; 
Terrell v. Houston & T. C. Ry. Co., 
(Tex:Civ.App.) 189 S.W. 575; J. B. 
Farthing Lumber Co. v. Nllig, (Tex. 
Liv. App:) 179 S.W. 1092; Atchison, 

& S. F: Ry. Co. v. Hargrave, (Tex. 
Gist.) 177 S.W. 509; Floegge v. 
Meyer, (Tex.Civ. App.) 172 S.W. 194. 

44. Haines v. Stauffer, 13 Pa. 541, 
53 Am.D. 493. 

45. Shipley v. Missouri, K. & T. 
Rtye CO. 0217 8SOW. La, 110 Tex. 194 
{rev (Civ.App.) 199 S.W. 661]; Sanger 
vy. First Nat. Bank of Amarillo, (Tex. 
Civ.App.) 170 S.W. 1087. 

46. In criminal prosecutions see 
Criminal Law § 2506. 

Repetition in general see supra § 
592. 

47. See statutory provisions. 

{a] In Alabama, for example, the 
code provides that “The refusal of a 
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ther party.*® 


charge, though a correet statement 
of the law, shall not be cause for a 
reversal on appeal if it appears that 
the same rule of law was substantial- 
ly and fairly given to the jury in the 
court’s general charge or in charges 
given at the request of parties.” Code 
(1923) § 95°09. 

48. See generally Appeal and Er- 
ror §§ 2884, 3031. 

49. U.S.—Standard Oil Co. v. 
Brown, 30 S.Ct. 669, 218 U.S. 78, 54 L. 
Ed. 939 [aff 31 App.D.C. 371]; Mary- 
land Fidelity, etce., Co. v. Courtney, 22 
S.Ct. 833, 186 U.S. 342, 46 L.Ed. 1193 
faff 103 F..599, 43, C.C. A. 331]; sNorth- 
ern Pac. R. Co. v. Babcock, 14 S.Ct. 
oe) 154 U.S. 190, 38 L.Ed. 958; Brown 

ws S., 14 S.Ct. 37, 150 U.S. 93, Wield Bp 
Ea. 1010; Ayers v. Watson, 11 S.Ct. 
201, 137 U.S: 584, 34 L.Ed. 803; Snod- 
grass v. U. S., 61 F.(2d) 99; Bowater 
v. Worley, 57° F.(2d) 970; Spokane, 
P. & S. Ry. Co. v. Cole, 54 F.(2d) 318; 
Standard Accident Ins. Co. v. Rossi, 
52 EF.(2d) 547; Keene v. Kelley, 49 
F.(2d) 874; Standard Oil Co. of New 
Jersey v. Neville, 48 F.(2d) 580; Cen- 
tral of Georgia Ry. Co. v. Watkins, 37 
F.(2d) 710; Chesapeake & O. Ry. Co. 
v. Coffey, 37 F.(2d) 320 [cert den 50 
S.Ct. 353, 281 U.S. 749, 74 L.Ed. 1160]; 
American Glycerin Co. v. Burleson, 
30 F.(2d) 811 [cert den 49 S.Ct. 481, 
279 U.S. 866, 73 L.Ed. 1004]; Insur- 
ance Co. of North America v. Fourth 
Nat. Bank of Atlanta, 28 F.(2d) 933 
[cert den 49 S.Ct. 349, 279-U.S. 858, 
73 L.Ed. 996]; United Shoe Machin- 
ery Corporation v. Paine, 26 F.(2d) 
594, 58 A.L.R. 1398; Dunagan v. Ap- 
palachian Power Co., 23 F.(2d) 395; 
Bowman-Hicks Lumber Co. v. Robin- 
son, 16 F.(2d) 240 [cert den 47 S.Ct. 
SIA, 294 UGS. 3036. 071) Ted. ol3 164s 
American Creosote Works v. Wren, 13 
F.(2d) 991; Smith v. Bank of Glade 
Spring, 12 F.(2d) 535; Nocatee Fruit 
Co. v. Fosgate, 12 F.(2d) 250; Adkins- 
Polk & Co. v. G. Amsinck & Co., 10 F. 
(2d) 361; Erie R. Co. v. Kazanecki, 
10 F.(2d) 337; Hartford Live Stock 
Ins. Co. v. McMillen, 9 F.(2d) 961; 
Bank of Grottoes v. Brown, 8 F.(2d) 
321; Fidelity & Casualty Co. of New 
York v. Glenn, 3 F.(2d) 9138; Walton 
Trust Co. WW. Taylor,” Zee. (20) 3842: 
Oregon-Washington R. & Nav. Co. v. 
Roman, 293 F. 666; Texas Co. v. Pen- 
sacola Maritime Corporation, 292 F. 
61; Nemaha County, Neb. v. Harmon, 
289 F. 795; 
289 F. 453; Southern Ry. Co. v. Doug- 
las, 289 F. 325; Hottelet Co. v. Gar- 
den City Milling Co., 285 F. 693; 
Western Coal & Mining Co. v. Gree- 
son, 284 F. 510; Tway v. Seneca Motor 
Car Co., 284 F. 265; Simmons Hard- 
ware Co. v. Southern Ry. Co., 279 F. 


Hoyt Metal Co. v. Atwood, | 
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sented to the court and submitted to opposing coun- 
sel for examination” makes it the duty of the 
trial judge, and not of counsel, to submit special 
charges to opposing counsel.*® 


[§ 699] 4. Requests Covered by Other Instruc- 
tions Given*®*—a. General Rule. 
tary and well-settled general rule, which in some 
jurisdictions has been made the subject of statu- 
tory enactments,** that the court may properly 
refuse requested instructions on any or all phases 
of the case, and that such refusal does not consti- 
tute error, or at most is harmless error,**® although 
the requested instructions announce correct rules of 
law, where the propositions therein stated, so far as 
applicable to the facts of the case, are substantially 
and correctly covered by the court’s general charge 
or by other instructions given on the request of ei- 
This rule is so well settled and has 


It is an elemen- 


929 [cert den 43 S.Ct. 96, 260 U.S. 739, 
67 L.Ed. 490]; Payne v. Connor, 274 
F. 497; Louisiana Ry. & Nav. Co. v. 
Williams, 272 F. 439 [error dism 42 
S.Ct. 48, 257.U.S. 610, 66 L.Ed. 396]; 
Central Iron & Coal Co. v. Massey, 268 
F. 300; Woodstock Operating Corpo- 
ration v. Young, 268 F. 278; Wayne v. 
Venable, 260 F. 64, 171 C.C.A. 100; 
Detroit United Ry. v. Weintrobe, 259 
F. 64, 170 C.C.A. 132; American Glyc- 
erin: Co.tvi ile 255° BS 8412067 Ce. 
A. 169; E. I. Du Pont de Nemours & 
Co. v. Kelly, 252 EF. 523;.164-C.C.A. 
439; National Enameling & Stamping 
Co. v. Zirkovics, 251 F. 184, 163 C.C. 
A. 340; Buckeye Cotton Oil Co. v. 
Sloan, 250 F. 712, 163 C.C.A. 44; Amer- 
ican Trading Co. v. North Alaska 
Salmon Co., 248 F. 665, 160 C.C.A. 565 
[cert den 38 S.Ct. 581, 247 U.S. 518, 
62 L.Ed. 1245]; United States Fidelity 
& Guaranty Co. v. Walker, 248 F. 42, 
160 C.C.A. 182; Northern Central Coal 
Co. v. Barrowman, 246 F. 906, 159 C. 
C.A. 178; Southern Ry. Co. v. McGuin, 
240 F. 649, 153 C.C.A. 447 [cert den 
37%_S.Ct. 652, 244 U.S. 654, 61 L.Ed. 
1373]; Boston & M. R. R. v. Baker, 
236 B. 896, 150 C.C.A..158; Spring 
Garden Ins. Co. of Philadelphia, Pa. 
Vie Wi0Od, 233 0b. 229, 084 Tb OL OuAG 229 
[eert den 37 S.Ct. 15, 242 U.S. 631, 61 
L.Ed. 537]; Owl Creek Coal Co. v. 
Goleb, 232 BF, 445, 146 C.C.A. 439; Man- 
chester Mill & Elevator Co. v. Strong, 
231 F..876, 146 C.C.A. 72; -Missouri 
Valley Bridge & Iron Co. v. Blake, 231 
F. 417, 145 C.C.A. 411; Kansas ‘City 
Southern EVVine COMA: Clinton, 224 FB. 
896, 140 C.C.A. 340; Baer Grocer Co. 
v. Barber Milling Co., 223 F. 969, 139 
C.C.A. 449; William ‘Sebald Brewing 
COoive Tompkins, 221 EF. 895,137 Cc: 
A. 465; Balaklala Consol. Copper v. 
Whitsett, 221 F. 421, 187 C.C.A. 219; 
Fitch v. Huff, 218 FE 17, 134 C.C.A. 
31; Lane vy. Sargent, 2A R230, OS 
C.C.A. Bole Whitcomb Vv. Shultz, 215 
F. 75, 131 C.C.A. 383; Illinois Cent. 
Ry. Co. v. Nelson, 212 F, 69, 128:C.C.A: 
zd ChicarorwRo ile (& Pain yee Conve 
Baldwin, 204 F. 768, 123 C.C.A. 218; 
Illinois Cent. Re Co.v.. Egan, 203 ios 
937, 122 C.C.A. 239; Tacoma Ry. -& 
Power Co.’ Vv. Erpelding, 202 KB. 187, 
120 C.C.A. 401; Chicago Great West- 
ern. Ril Con ve McCormick, 200 F. 375, 
LS “Cc Crab ag 47 L.R.A.N.S. 18; Pu- 
laski Mining Co. v. Hagan, 196 F. 724, 
116 C.C.A. 352; Farmers’ & Merchants’ 
Bank of Vandalia, Ill. v. Maines, 195 
er Oo adel Or OuAr 64; Winfrey v. Mis- 
souri, K. & T. Ry. Co., 194 F. 808, 114 
C.C;A. 2183. Chicago, B.. & .Q.) R: Co. 
v. Upton, 194 F, Dilyeeon @.CxAuro 1908 
Whitney v. Martin, 192 F. 848, 113 Cc. 
CRAS ers Aetna Life Ins. Co. v. Davis, 
191 F. 343, ‘112 C.C.A. 87; Norfolk & 
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been announced and applied in so many different || cases, to so many different legal propositions and 


Portsmouth: Traction Co. v. Rephan, 
188 EF. 276, 110 C.C.A.: 354; Interna- 
tional Banking Corporation v. Payne, 
188 EF. 40, 110 C.C.A. 418; Southern 
Ry. Co. v. Terrell, 186 KE. 299, LOSuG.e 


C.A. 377; Gering v. Levda, 186 F. 110, 
108 C.C.A, 222; Idaho & W. N. R. R. 
VCE Vic RUE Gi ie al O Opin rAceMm Ome 


Beaver Hill Coal Co. v. Lassilla, 176 
BY 22551100 (.C.CiAse283- Atchison, "Tr. 
Co eEE Wb OO. VEPs 7.6. en O06, 
LOCC Ali 2153 Simmons Mie: Cor v. 
Hskridge, 168 EF. 675, 94 C.C.A. 161; 
Texas P. Ry. Co. v. Bourman, 160 F. 
452% 8 CO 4 40 freon, other 
grounds 29 S.Ct. 319, 212 U.S. 536, 53 
L.Ed. 641}; Toledo, St. L. & W. R. Co. 
v. Reardon, 159 EF. 366; 86 C.C.A: 366; 
Illinois Cent. R. Co. v. Coughlin, 145 
SOMO O vA. UOa te© OIE us reh. 
Thompson Lumber Co., 142 F. 706, °74 
GiCLA. 383!) oyneh viU.0S., 138.535, 
Galt @. Gee 5Or MNexas,) lex) Rf CObmVs 
Coutourie, 135 F. 465, 68 C.C.A. ee 
Liverpool, etce., Ins, 3 
Friedman Co., 133 F. 713, 
543; Southern Electric R. Co. v. Hage- 
man, 1217F. 262, 57. C.C.A+'348 [cert 
den 24 S.Ct. 843, 191 U.S. 572, 48-L.Ba. 
307]; Lesser Cotton Go. v. St Louis, 
ete. R. ©o., 114 WY 1335, 525C.C. As 95; 
Corbus v. Leonhardt, 114 F. 10, 51-C. 
C.A. 636; Swensen v. Bender, 114 F. 
1, 51 /G.ClA. 627; Vanarsdale) v.) Hax, 
107 Fi 878, 47 C.C.A. 31; Tribune As- 
soc. v. Follwell, 107 F. 646, 46 C.C.A, 
526; Western Union ‘el. Co. v. Mor- 
ris; 105 F. 49, 44 CCA. 350; Trum- 
bull v.! Brickson, ‘97: F. 891, 38 C.C.A. 
536; I'linois Cent. R. Co. v. Jones, 
Omnis 10, cou C.Ccd. 106e) Mexass ete, 
RR. Co, vii Plott; 7) H.378) 18 "CCA. 
139; Alabama Great Southern R. Co. 
v. O’Brien, 69. Wy 223, LEN CiCsA. a 
Wnieon wack: Cony. Jarvi, 53 F. 65, 
C.C.A. 433. 

Ala.—Central of Georgia Ry. Co. v. 
Bates, 144 So: 9; Hughes vy. Holsclaw, 
143 So. 564; Atlanta Life Ins. Co. v. 
Canady, 148 So. RUS Mea KOM Ue niaeshaa ices 
Co. v. Livingston, 143 So. 461; Sov- 
ereign Camp, W. O. W. v. Rowe, 143 
So. 171; Gulf States Steel Co. v. Law, 
141 So. "641, 224 Ala. 667; Hamilton v. 
O’Rear, 141 So. 565, 224 Ala. 625; Bir- 


mineham Electric Co. v. Glenn, 141: 


National Supply 


So. 537, 224 Ala. 620; 
140 So. 


Cowen: Southern Creamery Co., 
590, 224 Ala. 507; 
v. Bailey, 140 So. 408, 224 Ala. 456; 
Petty v. State, 140 So. 585, 224 Ala. 
451; Sovereign Camp W. O. W. v. 
Gunn, 140 So. 410, 224 Ala. 444; Mor- 
gan- -Hill Paving Co. v. Fonville, 140 
So. 575, 224. Ala. 383; Reese v. Mack- 
entepe, 140 So. 550, 224 Ala. 372; 
Pittrnan v. Johnson, 140 So. 371, 
Alar a2ol- i Oo. eooper ‘Cate. io.) vy. 
Henderson, 137 So. 419, 223 Ala, 579; 
Alabama Water Service Co. v. John- 
son, 137 So.. 439, 223 Ala. 529; Town- 
send v. Adair, 134 So. 687, 223 Ala. 
150; Jones v. Keith, 134 So. 630, 223 
Ala. 36; Loreno v. Ross, 138 So. 251, 
222 Ala. 567; Langley Bus Co. v. Mes- 
ser, 133 So, 287, 222 Ala, 5383; City of 
Birmingham v, Guy, 132 So. 887, 222 
Ala. 373; Jordan v. Capers, 131 So. 557, 
222 Ala. oe Morgan Hill Paving Co. 
v. Fonville, 130 So. 807, 222 Ala. 120; 
Alabama uate Co. Vv. "Williams, 130 
So. 788, 222 Ala. 75; Alabama Pow- 
er Co. v. Elmore, 130 So. 413, 222 Ala. 
6; Chambers v.: Cox, 130 So. 416, 222 
Ala. 1; Independent Life Ins. Co. 
of America v. Butler, 129 So. 466, 221 
Ala. 501; Seaboard Air Liné Ry. Co. 
v. McFry, 128 So. 289, 221 Ala. 296; 
Strickland v. Davis, 128 So. 233, 221 
Ala. 247; Birmingham Amusements 
v. Turner, 128 So. 211, 221 Ala. 242; 
Brasfie'd v. Hood, 128 So. 438, 221 Ala. 
240; Walker County Vepoavas,, £23 
So. 144, 221 Ala. 195; Walker v. Ste- 


Southern Ry. Co., 


224, 


phens, 127 So. 668,:221 Ala. 18; Green- 
field y.. Powell,.127 So. 171, 220 Ala. 
690; Southern Ry. Co. v. Bailey, 125 
So. 403, 220 Ala. 385; Baugh v. North 
Alabama Coal & Mineral Co., 124 So. 
528, 220 Ala. 242; Alabama Power Co. 
v. McIntosh, 122 So. 677, 219 Ala. 546; 
Watkins v. Potts, 122 So. 416, 219 
Ala. 427, 65 A.L.R. 1097; Independent 
Life Ins. Co. v. Seale, 121 So. 714, 219 
Ala. 197; Alabama Power Co. v. Ed- 
Wards, 121" Sort 543)4) 219) Alan ue25 
Woodward-Iron Co. v. Burges, 121 So. 
399, 219 Ala. 136; Liberty Life Assur. 
Soe. v. Woodard, 121 So. 30, 219 Ala. 
4:. Dulaney v. Burns, 119 So. 21, 218 
Ala. 493; Union Indemnity Co. v. 
Webster, 118 So. 794, 218 Ala. 468; 
McLendon vy. Stough, 118 So. 647, 218 


Ala, 4453. Mouisville& YN. Re 'Co. iv. 
Jacobson, 118 So. 565, 218 Ala. 384; 
Jackson; vy.) O'Neal, 118. So. 552) 218 
Ala. 328; Parke v. Dennard, 118 So. 


396, 218 Ala. 209; Cabaniss v. City of 
Huntsville, 117 So. 316, 217 Ala. 678; 
Sovereign Camp, W. O. W. v. Gay, 117 
Sonn (8, vehi vAlax 543s, Houston) v. 
Grigsby, 116 So. 686, 217 Ala. 506; 
Batson v. Batson, 117 So. 10, 217 Ala. 
450; Nyhoff v. Palmer, 116 So. 520, 
217 Ala. 432; Birmingham Stove & 
Range Co, v. Vanderford, 116 So. 334, 
217 Ala. 342; Scott v. Louisville & 
ING a CO oy SOppelch wader seAclels wa, oles 
Louisville & N. R. Co. v. McCue, 114 
So. 218, 216 Ala. 616, 61 A.L.R. 400; 
Story v. McWhorter, 114 So. 206, 216 
Ala. 604; Armour Fertilizer Works v. 
Kinney, 114..'So0.141, | 216 Ala. 547: 
Hackney v. Dudley, 118 So. 401, 216 
Ala. 400: Birmingham Baptist Hos- 
pital v. Branton, 113 So. 79, 216 Ala. 
3826; Vida Lumber Co. v. Courson, 112 
So. 737, 216 Ala. 248; Central of 
Georgia’ Ry, /Coliv, Wilson, 111 So. 901, 
215 Ala. 612; Oden Elliott Lumber Co. 
vy. Daniel-Gaddis Lumber Co., 110 So. 
GOT v2” Ala.) 392 Pa Be Yates Mach. 
Co. ivi, “Taylor, 110 So. 39.6, 205% Ata. 
311; Ham Turpentine Co. v. Mizell, 


10 (So. 372) 25) Alash143s Tingle iv. 
Worthington, 120. >So. 143, 215") Ala. 
126; Standard Acc. Ins. Co. of De- 


troit, Mich. v. Hoehn, 110 So. 7, 215 
Ala. 109: Stark & Oldham Bros. Lum- 
ber Co. iv. Burford, 109 So. 148, 215 
Ala. 68; National Life & Accident Ins. 
Co. v. Hannon, 108 So. 575, 214 Ala. 
663 Ruffin Coal & Transfer Cow Vv. 
Sy 108: So.) 600;,) 214 Ala )622% 
Cairnes v. Hillman Drug Co., 108 So. 
862, 214 Ala. 545; Rowe v. Johnson, 
108 So. 604, 214 Ala. 510; Howton v. 
B®. I. Du Pont De Nemours & Co., 108 
So. 344, 214 Ala. 479; Vulcan Rivet 
Corporation v. Lawrence, L085) Soov3, 
214 Ala, 378; Mizell v, Sylacauga 
Grocery Co., 106 So. 858, 214 Ala. 204; 
Illinois Gent. R., Co, v. Martin, 105 
So. 805, 2138 Ala. 617; BKeore v. Tram- 
mel, 104 So. 808, 213 Ala. 293% Boaz 
Bank vy. Nailer, 403 So. 793,213 Ala 
314; American Ry Pxpress Co) 3 
Juda, 104 So. 418, 213 Ala. 242; Black- 
wood v. Rutherford, 103 So. 689, 212 
Ala. 630; Lester v. Jacobs, 103 So. 
682, 212 "Ala. 614; Southern Ry. Co. 
Vy Beaty, 103 So: 658,212) Adar) 608); 
Oliver’s Gorage v. Lowe, 103 So 586, 
212 Ala. 602; Piggly- “Wiggly Alaba- 
iagysle KOLO ly aif, Rickles, 103: So. 860, 212 
Ala. 585; Provident Life & Accident 
Ins. Co, of Chattanooga, Tenn.) .v. 
Priest, 103 So. 678, 212 Ala. 576;, Wil- 
liams v. Oates, 102 So. 712, 212 Ala. 
3896; Drummond Vv. Drummond, 102 
SOvsedhey ada Adan pao Williams Vv. 
Alabama Fuel & Iron Co., 102 So. 136, 


212 Ala. 159; Simpson v. Boyd, 101 
So. 664, 212 ‘Ala. 14; Burge v. Scar- 
brough, 100 So. 653, aid Aula oli 


Alabama Great Southern 1ges Co. Nv. 
Ensley Transfer & Supply Co., 100 So. 
842, 211 Ala. 298; Farrell v. Ander- 
son-Dulin-Varnell Co., 100 So. 205, 211 


Ala. 238; Cooledge v. Collum, 100 So. 
143, 211 Ala. 203; Nashville Broom 
& Supply Co. v. Alabama Broom & 
Matiress Co., 100 So. 132, 211 Ala. 
192; Eggleston v. Wilson, 100 So. 89, 
211 Ala. 140; Shelby Iron Co. v. Mor- 
row, 99..So. 648, 211 Ala. 125;  Sov- 
ereign (Camp, W.. O-uwWan Ve Crate. oo) 
So. 167; 210 Ala: 683; City’ Tee’ De- 
livery Co. v. Lecari, 98 So. 901, 210 
Ala. 629; Stallworth Turpentine Co. 
Vo" Wards 98 So.” 7192 LOFT ar 505: 
Standard Oil Co. v. Carter, 98 So. 575, 
210 Ala. 572; Lynn v. McDaniel, 98 
So. 287, 210 Ala. 474; Dersis v. Der- 
sis, 98 So. 27, 210 Ala. 308; Alahama 
Fuel & Iron Co. v. Minyard,, 97 So. 
918, 210 Ala. 299; Southern "Ry. Co. 
v. Chestnutt, 97 So. 905, 210 Ala. 2823 
Jerome H. Sheip, Inc. v. Baer, 97 So. 
698, 210 Ala. 231; Tennessee Valley 
Bank v. Valley View Farm, 97 So. 62, 
210 Ala, 123; Alabama Power Co. v. 
Alford, 97 So. 224, 210 Ala. 98; Ford 
v., Bradford, 97 So. 55, 210 Ala. 48; 
Park v. Whitfield, 97 So. 68, 210 Ala. 


18; Dancy v. Baker, 96 So. 920, 209 
Ala. 684; Bank of Kennedy v. Dorroh, 
96 So. 611, 209 Ala. 511; Tennessee 


Coal, Iron & R. Co. v. Kimball, 96 So. 
329, 209 Ala. 466; Shelton v. Blount 
County, 96 So. 415. 209 Ala. 441; 
Northern. Alabama Ry. Co. v. Mc- 
Gouvh,96 So. 569, 209 Ala. 435; Davis 
v. Morgan County, 96 So. 473, 309 Ala. 
343: Lurie v. Kegan-Grace Co., 96 
So. 344, 209 Ala. 339; Davis v. Smith- 
erman, 96 So. 208, 209 Ala. 244; 
Southern Ry. Co. v. Hall, 96 So. 73, 
209% Ala. 237; ( Cargalla\v.; Riley,7195 
So. 821, 209 Ala. 183; Republic Tron 
& Steel Co. v. Smith, 86 So. 908, 208 
Adja.: .60'73 Haxris,. Corthner & Ges" ve 
Union Cotton Oil Co., 94 So. 559, 208 


Ala. 535; Powell v. West, 94 So. 475, 
|208 Ala. 388; Louisville & N. R. Co. v. 
Watson, 94 So. 551, 208 Ala. 319; 


Hines: v. Min‘ard, 94 So. 302, 208 Ala. 
176; Dye-Washburn Hotel Co. v. Al- 
dridge, 93 So. 512, 207 Ala. 471; Kop- 
pers Co. v. Jernigan, 89 So. 706, 206 
Ala. £59; jlouisv lle s&UNi-Re Coin 
Pettis, 89 So. 201, 206 Ala. 96; Mo- 


bile Light & R. Co. v. Therrell, 88 So. 
677, 205 Ala. 553; Kuykendall v. Ed- 


mondson, 87 So. 882,.205 Ala. 265; 
Corona Coal & Iron Co. v. Spann, 87 
So. 827, 205 Ala. 206; Britliant Coal 
Co. v. Barton, 87 So. 830, 205. Ala. 89; 
Brock v. Speake & Mcebes, 87 So. 532, 


205 Ala. 29; Sheffield Iron Corpora- 
tion v. Dennis, 86 So. 467, 204 Ala. 
530; Louisville & N. R. ‘Co. v; John- 


son, 85 So. 372,204 Ala. 150; Doullit 
& Williams vy. Hoffman, 86 So. 73, 204 
Ala. 33; Finney v. Newson, 82) So. 
441, 203 Ala. 191; Alabama Water Co. 
v. Barnes, 82 So. Lb S208 PAde Os 
S. S Steel & Iron Co. v. White, 82 So. 
96, 203 Ala. 82; Shelby Iron Co. v. 
Bean, 82 So. 92, 203 Ala. 78; Birming- 
ham Fuel .Co. v. Taylor, 81. So. 6380, 
202 Ala. 674; Miller v. Whittington, 
80 So. 499, 202 Ala. 400; St. Louis & 
S..F. Ry. Co. v. Trice, 80 So. 434, 202 
Ala, 352; J. M. Card Lumber Co. v. 
Reed, 80 So. 404, 202 Ala. 322; Sloss- 
Sheftield Steel & Tron Col) v. Thomas, 
80 So. 69, 202 Ala. 231; Sloss-Shef- 
field Steel & Iron Co. v. Bearden, 80 
So. 42, 202 Ala. 220; Nashville, C. & 
SiGamolea. Wey ener vin Blackwell, 79 So. 129, 
201 Ala, 657; Alabama Great South- 
ern R. Co. Vv. Snodgrass, 79 So. 125, 
201 Ala. 653; Welch v. Evans Bros. 
Const. Co., 78 So. 850, 201 Ala. 496; 
Birmingham Ry., Light & Power Co. 
v. Littleton, 77 So. 565, 201 Ala. 141; 
Johnson v. Johnson, 77 So. Be Oy 201 
Ala. 41, 6 A.L.R. 1031; .Smith ‘v. 
Sharp Real Hstate Co., 77 So. 40, 200 
Ala. 666; Hood & Wheeler Furniture 
Co. v. Royal, 76 So. 965, 200 Ala. 607; 
Clinton Minine Co. v. Bradford, 76 So. 
74, 200 Ala. 308; Louisville & N. R 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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states of facts, that it would be futile to attempt to | enumerate all of its various applications. 


Co. v. Davis, 75 So. 977, 200 Ala. 219; 


Woodward Iron Co. v. Boswell, 75 So.. 


3, 199 Ala. 424; Southern States Fire 
Ins. Co. of Birmingham v. Kronen- 
berg, 74 So. 63, 199 Ala. 164; Lewis v. 
Isbell Nat. Bank, 73 So. 655, 198 Ala. 
484; Catanzano v. Jackson, 73 So. 
510, 198 Ala. 302; City of Birmingham 
v. ‘Muller; 73 So, $0; 197° Ala.’ 554; 
London v. G. LL. Anderson Brass 
Works, 72 So. 359, 197 Ala. 16; Ala- 
bama Great Southern R. Co. v. Love- 
man Compress Co., 72 So. 311, 196 Ala. 
683; Republic Iron & Steel Co. v. 
Howard, 72 So. 263, 196 Ala. 663; Lan- 
ders v. Hayes, 72 So. 106, 196 Ala. 
533: Louisville & N. R. Co. v. Davis, 
71 So. 682, 196 Ala. 14; Southern Ry. 
Co. v. Hayes, 69 So. 641, 194 Ala, 194; 
Nashville C. & St. L. Ry. vi Yar- 
brough, 69 So., 582, 194 Ala. 162; Bir- 
mineham Bottling Co. v. Morris, 69 
So. 85, 193 Ala. 627; Keeble v. Un- 
derwood, 69 ‘So. 478, 193 Ala. 582; 
Southern Be’l Telephone & Telegraph 
Co. v. Miiler, 68 So. 184, 192 Ala. 346; 
Birmingham Ry., Light & Power Co. 
v. Hass, 67 So. 504,°190 Ala. 273; 
Jones v. Bynum, 66 So. 639, 189 Ala. 
677; Northern Alahama Ry. Co. v. 
Guttery. 66 So. 580, 189 Ala. 604; Cen- 
tral of Georgia Ry. Co. v. Stephenson, 
66 So. 495, 189 Ala. 553; Sloss-Shef- 
field Steel & Iron Co. v. Webb, 63 So. 
518, 184 Ala. 452; Meyrovitz v. Levy, 
638 So. 963, 184 Ala. 293; Jones v. 
Adler, 62 So. 777, 183 Ala. 435; Lou- 
isville & N. R. Co. v. Williams, 62 
So. 679, 183 Ala. 138, Ann.Cas.1915D 
483; Coosa Pipe Foundry Co. v. Poin- 
dexter, 62 So. 104, 182 Ala. 656; Vine- 
gar Bond Lumber Co. v. Soule Steam 
Feed Works, 62 So. 279, 182 Ala. 146; 
S'oss-Sheffield Steel & Iron Co. v. 
Weir. 60 So. 851, 179 Ala. 227; Bir- 
mingham Ry., Light & Power Co v. 
Saxon, 59 So. 584, 179 Ala. 136: Mur- 
kerson v. Adler. 59 So. 505. 178 Ala. 
622; Southern Ry. Co. v.. Morgan, 59 
So. 432, 178 Ala. 590: Little Cahaha 
€oal Co. v. Gilbert, 59 So. 445, 178 
ata yl: Banpires iuites ans! Co, tvs 
Gee, 80 So. 90. 178 Ala. 492° Southern 
Ry. Co. v. Smith, 58 So. 429, 177 Ala. 
aol. Riclert v.Tousart, 56 So.’ 708, 
174 Ala. 107; Louisville & N. R. Co. 
v. Holland, 55 So. 1001. 173 Ata, 675; 
McCullers v. Jacksonville Oil Mill Co., 
58 So. 1025, 189 Ala. 582: Merrill v. 
Sheffield Co., 53 So. 219, 169 Ala. 242; 
Snead vy. Jones, 53 So. 188, 169 Ala. 
143; Hardeman v. Williams, 53 So. 
794, 169 Ala. 50; Alabama Consol. 
Cral & Iron Co. v. Heald, 53 So. 162, 
168 Ala. 626; Alabama Steel & Wire 
ConVae Laliant, +) 50; 2800, 10460, Ala. 
Bota. J. Burnett Clear Co..Vv. Art 
Wall Parner Co., 51 So. 263, 164 Ala. 
547; North Alabama Traction Co. v. 
Thomas, 51 So. 418, 164 Ala. 191; 
Birmingham Ry., iat & Power Co. 
v. Girod, 51 So. 942, 164 Ala. 5 aya bei 
Ap pOnkee el Cs Birmingham. Ry., Light 
& Power ont v. Morris, 50 So. 198, 163 
Ala. 190; Birmingham, Ry; 
Power Co. v. Chastain, 48 So. 85. 158 
Ala. 421; Morris v. McClellan, 45 So. 
641, 154 Ala. 639, 16 Ann.Cas. 305; 
Burns v. George, 45 So. 421, 154 Ala. 
626: Southern Ry. Co. v. Cunningham, 
44-So. 658, 152 Ala. 147; C..H.° Gilli- 
land & Son, v. Martin, 42) So. 7, 149 
Ala. 672:  Woodsteck Iron Works v. 
Kline, 43 So. 362, 149 Ala. 391; Srun- 
ders v. Tuscumbia Roofing & Plumb- 
ing Co., 41 So. 982, 148 Ala. 519; C. 
N. Robinson & Co. v. Green, 43 So. 
797, 148 Ala. 434; Moss v. Mosley. 41 
So. .1012, 148 Ala. 168; Louisville, 
etc., R. Co.. v. Hubbard, 41 So. 814, 
148 Ala. 45; 
& Power Co. v. Martin, 42 So. 618, 148 
Ala. 8; Hoyle v. Mann, 41 So. 835, 
144 Ala. 516; Anglin v. Thomas, 37 
So. 784, 142 Ala. 264; Tennessee Coal, 
etc., Co. v. 
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Ala. 563; Stuart v._Mitchum, 33 So. 
670, 135 Ala. 546; Southern R. Co. v. 
Shirley, 29 So. 687, 128 Ala. 595; Ala- 
bama Lumber Co. v. Keel, 28 So. 204, 
125 Ala. 603, 82 Am.S.R. 265; Louis- 
ville, etc., R. Co. v. Cowherd, 23 So. 
793, 120 Ala. 51" ‘Cane Creek Coal 
Mining Co. v. Braden, (App.) 144 So. 
143; Cooper & Sons Motor Co. v. 
Klepsig, 135'"S0. 42%) 247A la Appi 397 
[rev 135 So. 430, 223 Ala. 2, and sec- 
ond cert den 135 So, 431) 9223 .-Ala. 
252]; Louisville & N. R. Co. v. Scott, 
122 So. 184, 23 Ala.App..132;. Wood 
v. Hacker, 121 So. 437, 23 Ala.App. 
12 [cert den 121 So. 441, 219 Ala. 139]; 
Johnson v. Moxley, 113 So. 651, 22 
Ala.App. 1 [rev on other grounds 113 
So. 656, 216 Ala. 466]; Newsome v. 
Louisville & N. R. 'Co., 110 So. 53, 21 
Ala.App. 555: Southern Ry. Co. v. 
Jones, 109 So. 894, 21 Ala.Apn. 547; 
Seaboard Air Line Ry. oe v. Savage, 
108 So. 619, 21 Ala.App. 338 [cert den 
108 So, 620, 214 Ala. 6391; Cornelius 
Lumber Co. v. Lawhorn- Smith & Co:; 
105 So. 713. 21 Ala.App. 118 [cert dism 
105 So.) 71-4213 pAla.4 553) 14 \Corona 
Coal Co. v. Sexton, 105 So. 716, 21 
Ala.App. 51 [cert den 105 So. 718, 213 
Ala. 554]; Louisville & N. R. Co. v. 
Atkinson, 104 So. 835, 20 Ala.App. 620 
[eert den 104 So. 887,-213 Ala. 333]; 
Killian v. Taylor, 104 So. 446, 20 Ala. 
App. 614; Pelham Sitz & Co. v. War- 
ner, 104 So. 849, 20 Ala.App. 596; 
Bugg v. Mitchell, 103 So. 713, 
App. 555: Central of Georgia Ry. Co. 
vy. Gillis Mule Co., 103 So. 906, 20 Ala. 
App. 535 [cert den 103 So. 909, 212 
Ala. 635]; Burk v. Knott, 101 So: 811, 
20 Ala.App. 316; Alabama Fuel & 
Iron Co. v. Courson, 101 So. 638, 20 
Ala.App. 312 [rev 101 So. 642, 212 Ala. 
1]; Sunny South Grain Co. v. Na- 
tional Feed Co., 101 So. 542, 20 Ala. 
App. 145 [cert den 101 So. 546, 211 
Ala. 615]; Cheek v. Odom, 100. So. 
782, 20 Ala.Apo: 31; Gulf, M. & N. 
R. Co. v. Fowler, 96 So. 87, °19 Ala. 
App. 163; Birmingham Iron & De- 
velopment Co. v. Hood. 94 So. 835, 19 
Ala.Anp. 4 [cert den 94 So. 887. 208 
Ala. 4861: Hill Grocery Co. v. Ham- 
eker, 89 So. 850. 18 Ala.Apv. 84; Tal- 
lassee Falls Mfg. Co. v. Taunton, 89 
So. 87. 18 Ala.Anp. 52 [rev 89 So. .86; 
206 Ala. 551: Tennessee River .Nav. 
Co. v.- Woodward. 88 So. 364, 18 Ala. 
App. 34; Ingram & Co. v. Fason, 88 
So. 339, 18 Ala.Anp. 138; Hines, v. 
McMillan, 87 So. 696, 17 Ala.App. 509 
feert. er. 8% So, -691,. 205 Ala... 174; 
Hopper v. Crocker, 85 So. 843, 17 Ala. 
App. 872 [cert den 85 So. 922, 204 
Ala. 698]; Mcbile Light & R. Co. v. 
R. O. Harris Grocery Co., 84 So. 867, 
17 Ala.Apv. 354; Baker v. Green, 84 
So. 545, 17 Ala.Ann. 290; Robertson 
v. Hooton, 85 So. 582. 17 Ala App. 258; 
Anders v. Wallace, 82 So. 644, 17 Ala. 
Anp. 154; Battles v. Whitley, 82 So. 
573, 17 Ala.App. 125; Alabama Power 
Co. v. Holmes, 80 So. 736. 16 Ala.App. 
633 [cert den 80 So. 438, 202 Ala. 
3561; Mobile Light .& R. Co. v: 
16 Ala.Apn. 629;, 
Fagan Peel Co. v. Harrison Co., 79) 
So. 144, 16 Ala.App. 470; Atlantic 
Coast Line R. Co. v. Jones, 78 So. 645. 
16 Ala.App. 447 [rev 80 So. 44, 202 
Ala, 222]: Southern Ry. Co. v. Slaton, 
76 So. 478, 16 Ala.App: 194; Hayes 
v. Hayes, 74 So. 787, 15 Ala.App. 621; 
74 So. 82, 
15 Ala.App. 519; Dillworth v. Holmes 
Furniture. & Vehicle Co., 73 So. 288, 
15 Ala.App. 340: Birmingham Ry., 
Light & Power Co. v. Donaldson, 68 
So. 596, 14 Ala.App. 160; Postal Tel- 
egraph-Cable Co. v. Nail, 66, So.. 903, 
12 Ala.App. 317; Mobile Light Eee ibe 
Co. v. Drooks, 66 So. 824, 11 Ala. App. 
595; Chappell v. Falkner, 66 So. $90, 
11 © Ala.App. 382; Sloss-Sheffield 
Steel &-Iron Co. v. Rohue, 62 So. 957, 
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8 Ala.App. 623; Birmingham Ry., 
Light & Power Co. v. Adkins, 62 So. 
367, 8 Ala.App. 555 [rev 64 So. 70, 
184 Ala. 580]; Nashville, C. & St. Tu: 
yt VG Blackmon, 61 So. 468, 7 Ala. 
App. 530; Louisville & N. R. Co.’ v. 
Shepherd, 61 So. 14, 7 Ala.App. 496; 
Woodmen of the World v. Wright, 60 
So. 1006, 7 Ala.Avp. 255; Staples v. 
Steed, 60 So. 499, 6 Ala.App. 594; 
Union Painless Dentists v. Dement, 
60 So. 421, 6 Ala.Anp. 505; Alabama 
Great Southern R. Co. v. C. C. Gewin 
& Son,.59'So. 553, 5 AlaiApp.=-584; 
Hooper v. Dorsey, 58 So. 951, 5 Ala. 
App. 463; Alabama City. G. & A: Ry. 
Co. v. Sampley, 58 So. 974, 4 Ala.App. 
464: Sloss-Sheffield Steel & Tron Co. 
v. Triplett, 58 So. 109, 4 Ala.App. 323 
[conforming to answers to certified 
questions 58 So. 108]: North Alabama 
Traction Co. v. Taylor, 57. So. 146, 3 
Ala.App. 456; Birmingham Ry.. Light 
& Power Co. v. Demmins, 57 So. 404, 
3 Ala.App. 359: Western ‘Union Tele- 
graph Co..v. Robbins, 56 So. 879, 3 
Ala:App. 234; Hurnicutt Lumber Co. 
v. Mobile & O. R. Co., 57 So. 73, 2 Ala. 
i\App. 436. 

Ariz.—Central Copper Co. v. Kle- 
fisch, 270 P. 629, 34 Ariz. 230: Rede= 
will v. Matzenauer, 255 P. 486, 32 Ariz. 
13; Dunbar v. Steiert, 203) Phidse toe 
Ariz. 403; Gila Water Co. is Gila 
Land & Cattle Co., 249 P. 751, 30. Ariz. 
569; Stevens v. Connors, 249 P. 64, 
30 Ariz. 485; Swansea Lease, Ine. v. 
Willison, 238 P. 389, 28 Ariz. 581; Gila 
Water Co. v. Gila Land & Cattle Co.;, 
238 P. 336, 28 Ariz. 531; Consolidated 
Nat. Bank of Tucson v. Cunningham, 
238 BP. 232, 28 Ariz. 518; Douglas v. 
Parker Commercial Cos, 335 P. 148, 28 
Ariz. -47; Albert Steinfeld & Co. v. 
Wing Wong, 128 P. 354, 14 Ariz. 336; 
Grant Bros. Const. Co. v. U. S., 114 P. 
955, 13 Ariz. 388 [aff 34 S.Ct. 452, 232 
US 647, 58 L.Ed. 7761; Southern 
Pac. Co. v. Svensden, 108 P. 262;°13 
Ariz. 111; Southern Pae. Co. v. Hogan, 
108 P. 240,13 Ariz. 34, 29 L.R-A.N.S. 
Title Guaranty & Surety Co. v. 


32.8.Ct.' 475, 224 U.S: 346,166 Li. Ba 
Wp 1s Greene v. Hereford, 95 P. 105, 
12 Ariz. 85. 


Ark.—Dierks Lumber & Coal Co. v. 
Tollerson, 54 S.W.(2d) 61; Arkansas 
Natural Gas Cornoration v. Chi'dress, 
53 S.W.(2a) 6; Hammans Lumber Co. 
v. Fricker, 42 S.W.(2d) 1001, 184 Ark. 
1193; Philpot Const. Co. v. Crenshaw, 
33 S.-W. (2a) 372, 182 Ark. 1186: Hill 
v. Newell, 32 S.W.(2a) 174, 182 Ark. 
1185; Zorub v. Missouri Pac. Bye Cos 
SL) SW C20)> 431 9 82 eAaiks 290i OA ae 
kansas Power & Light Co. vw) Cum- 
mins, 28 S.W.(2d) 1077, 181 Ark. 1145, 
182 Ark. 1; Norton v. Burnett, 29 S 
W.(2d) 683, 181 Ark. 1132; Missouri 
R. Co. v. Bushey, 20 S.W. (2d) 
614, 180 Ark. 19 [cert den 50 S.Ct. 245, 
281 U.S. 728, 74 L.Ed. 1145]; Gurdin 
v. Fisher, 18 S.W.(2d) 345, 179 Ark. 
(742; Murphy v. Clayton, 15 S.W. (2d) 
‘391, 179 Ark. 225; Hmerich v. Arendt, 
(14 S.w. (24) 547, 179 Ark. 185; Short 
v. Roller, 11 S.W.(2a) 492, 178 Ark. 
:1200; Covington v. Little Fay Oil Cos 
13 S.W. (2d) 306, 178 Ark. 1046; Dierks 
Lumber & Coal Co. v. Tollett, 10 S.W. 
(2a))""5;) 178" Ark. -199% Brenard Mfg. 
Co. v. McRee’s Model Pharmacy, 6 
S.W.(2d) 4,,176 Ark. 1203; Baker v. 
Loveland, , 395 .S.W. 20, 174 Ark. 262; 
Pine Bluff Co. v. Bobbitt, 294 S.Ww. 
1002, 174 Ark. 41; Mills Novelty Co. 
v. Millsaps, 294 S.W.. 69, 173 Ark. 
1136; Sun Oil Co. v. Hedge, 293 S.W. 
9,173 Ark. 729; H. Rouw Co. v. Amer- 
ican Ry. Express Co., 291 S.W. 1001, 
173 Ark. 84; J. C. Engleman, Ine. v. 
Briscoe, 291 S.W. 795, 172 Ark. 1088; 
Knight v.: Wolpert, 290 S.W: "933, 172 
Ark. 937; Astna Ins, Co, v. Solomon, 
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son for the rule is, that as the object of giving in- | structions at all is to give to the jury a clear and 


287 S.W. 1000, 172 Ark. 169; Whit- 
taker v. Kirchman, 287 S.W. 168, 171 
Ark. 1029, 49 A.L.R. 316; F. Keich 
Mfg. Co. v. Wallace, 286 S.W. 815, 171 
Ark. 647; Missouri Paint & Varnish 
Co. v. Merrck, 282 S.W. 370, 170 Ark. 
1037; Booth v. St. Louis Southwest- 
ern Ry. Co., 281 S.W. 8, 170 Ark. 801; 
St. Louis-San Francisco Ry. Co. v. 
Daniels, 280 S.W. 354, 170 Ark. 346; 
Cook -v. Missouri Pac. Ry. Co.,.277 S. 
W. 345, 169 Ark. 1211; Missouri Pac. 
R. Co. v. Hendrix, 277 S.W. 337, 169 
Ark. 825 [cert den 46 S.Ct. 351, 270 U. 
S. 651, 70 L.Ed. 781]; Dyke Bros. v. 
Stokes, 272 S.W. 663, 168 Ark. 943; 
Bauer v. North Arkansas Highway 
Improvement Dist. No. 1, 270 S.W. 
533) 168 Ark, 220, 38 AIL.R. 1507; 
Bank of Hatfield v. Bruce, 262 S.W. 
665, 164 Ark. 576; Missouri Pac. R. 
Co. v. Warrick, 262 S.W. 644, 164 Ark. 
556 [cert den 45 S.Ct. 125, 266 U.S. 
625, 69 L.Ed. 475]; Fayetteville Mut. 
Ben. Ass’n v. Tate, 261 S.W. 634, 164 
Ark. 317; Viraldo v. Hohenschultz, 
261 S.W. 314, 164 Ark. 192; St. Louis, 
Southwestern Ry. Co. v. Harrell, 259 
S.W. 739, 162 Ark. 575; E. A. Strout 
Farm Agency v. London, 256 S.W. 58, 
161 Ark. 665; Gerard B. Lambert Co. 
v. Rogers, 255 S.W. 1089, 161 Ark. 307; 


St. Louis-San Francisco Ry. Co. v. 
Conly, 255 S.W. 308, 160 Ark. 592; 
Beeson-Moore Stave Co. v. Clark 


County Bank, 254 S.W. 667, 160 Ark. 
385; Scott v. Columbia Compress Co., 
249 S.W. 18, 157, Ark. 521; BP. J. Le- 
welling Const. Co. v. Longstreth, 246 
S.W. 19, 156 Ark. 236; Central Coal 
& Coke Co. v. Orwig, 235 S.W. 390, 150 
Ark. 635; Texarkana & Ft. S. Ry. Co. 
v. Adcock, 231 S.W. 866, 149 Ark. 110; 
Shipp v. Johnson, 228 S.W. 386, 148 
Ark. 654; Green v. Freeman, 227 S.W. 
982, 148 Ark: 6543. T.. J. Bllis & Co. 
v. Farrell, 225 S.W. 349, 146 Ark. 274; 
Stone v. Suckle, 224 S.W. 735, 145 
Ark. 23875 VA: ly. (Clark \ Lumber) Co. ‘wv. 
Edwards, 216 S.W. 18, 144 Ark. 641; 
St. Louis-San Francisco Ry. Co. v. 
Adams, 223 S.W. 26, 144 Ark. 609; 
North American Union vy. Oliphant, 
217 S.W. 1, 141 Ark. 346; Kansas City 
Southern Ry. Co. v. Simmons, 215 S. 
W. 167, 140 Ark. 80; Ft. Smith Iron 
& Steel Mills v. Southern Round Bale 
Press €o,, 213) Siw. 21, 139 Ark.) 101; 
C. H. Robinson Co. v. Hudgins Prod- 
uce Co:, 212 S.W. 305, 188 )Ark. 5005 
Ft. Smith Light & Traction Co. v. 
Phillips, 206 S.W. 4538, 136 Ark. 310; 
Lancaster v. Kaler, 204 S.W. 854, 134 
Ark. 605, 135.Ark- 617; Bocquin v. 
Theurer, 202 S.W. 845, 133 Ark. 448; 
Horton v. Huddleston, 200 S.W. 1003, 
132 Ark. 396; McComb v. Moss, 199 
S.W. 545, 131 Ark. 509; Clark Pressed 
Brick Co. v. Ainsworth, 194 S.W. 852, 
129) Ark. 583; Central: Coal &. ‘Coke 
Co. v. Graham, 196 S.W. 940, 129 Ark. 
550; Mutual Aid Union v. Blacknall, 
196 S.W. 792, 129 Ark. 450; McCarty 
v. Nelson, 195 S.W. 689, 129 Ark. 280; 
A.) £, Clark, Lumber \Co, y. Pickett, 
193 S.W. 7938, 128 Ark. 639; Arnold 
v. Wood, 191 S.W. 960, 127 Ark. 234; 
Miller v. Summer, 187 S.W. 664, 124 
Ark. 599;% City of Little Rock vy. 
Holden, 186 S.W. 293, 124 Ark. 599; 
St. Louis, I. M. & S. Ry. Co. v. How- 
ard, 188 S.W. 14, 124 Ark. 588; Chi- 
cago, R. I. & P. Ry. Co. v. Jones, 187 
S.W. 436, 124 Ark. 523; W. D. Reeves 
Lumber Co. v. Davis, 187 S.W. 171, 124 
Ark. 148; Redman v. Hudson, 186 S. 
W. 312, 124 Ark. 26; Weatherly v. 
Stane, 184 S.-W. 41, 122 Ark. 612; 
Shearer v. Farmers’ & Merchants’ 
Bank, 182 S.W. 262, 121 Ark. 599; Na- 
tional Fruit Products Co. v. Garrett, 
181 S.W. 926, 121 Ark. 570; St. Louis, 
I. M. & S. Ry. Co. v. Gilley, 181 S.W. 


918, 121 Ark. 507; Western Union 
Telegraph Co. v. Brooks, 179 S.W. 649, 
120 Ark. 425; Mullett v. Clarendon 
Electric Light & Ice Co., 174 S.W. 560, 
117 Ark. 655; St. Louis, I. M. & S. Ry. 
Con Vv. Dilby; LIAS Wrolled, Lit eArke. 
168; Little Rock Gas & Fuel Co. v. 
Coppedge, 172 S.W. 885, 116 Ark. 334; 
School Dist. No. 30 v. Roth, 170 S.W. 
561, 115 Ark. 606; Ft. Smith Lumber 
Co. -v. Shackleford, 171 S°W. 99, 115 
Ark. 272; Western Union Telegraph 
Co. v. Wilson, 170 S.W. 993, 115 Ark. 
25938 StiAlouls ml Nie Scie Vien Onr Ve 
McMichael, 171 S.W. 115, 115 Ark. 101; 
York Lumber Co. v. Dexter, 169 S.W. 
315, 114 Ark. 578; St. Louis, I. M. & 
S. Ry. Co. v. Fuqua, 169 S.W. 786, 114 
Ark. 112; Patterson v. Roetzel & 
Chipman, 164 S.W. 301, 111 Ark. 538; 
St. Louis, I. M. & S. Ry. Co. v. Reilly, 
161 S.W. 1052; 110 Ark. 182; Stout 
Lumber Co. v. Wray, 159 S.W. 1107, 
109 Ark. 288; St. Louis, I. M. & S. Ry. 
Conv. Blotta 15m Sew. 385, 1108) Ark, 
292; C. C. Emerson & Co. v. Stevens 
Grocer Co., 151 S.W. 1003, 105 Ark. 
575; Jenkins v. Quick, 151.S.W. 1021, 
106) Ark. =467% Johnston-Reynolds 
Land Co. v. Fuqua, 151 S.W. 693, 105 
Ark. 358; Thomas v. Jackson, 151 S. 
W. 521, 105 Ark. 353; St. Louis, I. M. 
& S: W. Ry. Conv. Jacks, 151) Siw. 
706, 105 Ark. 347; Helena Gas Co. v. 
Rogers, 147 S.W. 473, 104 Ark. 59; 
Sligo Iron Store Co. v. Guist, 147 S.W. 
78, 103 Ark. 618; St. Louis, I. M. & 
S. Ry. Co. v. Scott, 144 S.W. 917, 102 
Ark. 417; Graysonia-Nashville Lum- 
ber Cov. Carroll, 7144S. W.7 510) 102 
Ark. 460; McDermott v. Kimball 
Lumber Co., 144 S.W. 524, 102 Ark. 
344, 39 L.R.A.N.S. 461; St. Louis, I. 
M. & S. Ry. Co. v. Trotter, 142 S.W. 
189, 101 Ark. 183; Boshears v. John- 
son, 141 S.W. 763, 101 Ark. 120; Chi- 
cago, R. I. & P. Ry. Co. v. Batsel, 140 
S.W. 726, 100 Ark. 526; St. Louis, I. 
M. & S. Ry. Co. v. Aiken, 140 S.W. 698, 
100 Ark, 437;. L. B. Price Mercantile 
Co. v. Cuilla, 141 S.W. 194, 100 Ark. 
316; Chicago Mill & Lumber Co. v. 
Ross; 1397, S:W..632, 99) Ark. 597: 
Spencer Lumber Co. v. Dover, 137 S. 
W. 1099; St. Louis, I. M. & S. Ry. Co. 
v. Evans, 137 S.W. 568, 99 Ark. 69; 
New Hampshire Fire Ins. Co. v. Blake- 
ly, 134 S.W. 926, 97 Ark. 564; United 
Walnut Co. v. Courtney, 130 S.W. 566, 
96 Ark. 46, Ann.Cas.1912B 443; Murray 
v. Galbraith, 128 S.W. 1047, 95 Ark. 
199; Southwestern Telegraph & Tele- 
phone Co. v. Abeles, 126 S.W. 724, 94 
Ark. 254, 140 Am.S.R. 115, 21 Ann. 
Cas. 1006; Western Coal & Mining 
Co. v. Pruett, 125 S.W. 644, 94 Ark. 
ARM Shay APTOS ig Wile ca Sh Maen KOxoe ai 
Carter, 126 S.W. 99, 93 Ark. 589; Lowe 
Vo larity ZO See? OS 0sn Ook leAccic: 
548; Southern Anthracite Coal Co. v. 
Bowen, 124 S.W. 1048, 93 Ark. 140; 
St. Louis, I. M. & S. Ry. Co. v. Rhoden, 
123 S.W. 798, 93 Ark. 29, 137 Am.S.R. 
73, 20 Ann.Cas. 915; Woodson vy. 
Prescott & N. W. R. Co., 121 S.W. 273, 
91 Ark. 388; Guion Mercantile Co. v. 
Campbell, 121 S.W. 164, 91 Ark. 240; 
Ozan Lumber Co. vy. Bryan, 119 S.w. 
73, 90. Ark, 223° St. Louis, I. M. & S 
RVs COn Vin Garner, LL SaVWoweay 90 
Ark. 19; St. Louis, I. M. & S. Ry. Co. 
v. Freeman, 116 8.W. 678, 89 Ark. 326; 
Scott v. Moore, 116 S.W. 660, 89 Ark. 
3821; St. Louis, I. M. & S: Ry. Co: 
v. C. C. Burrow & Co., 116 S.W. 198, 
89 Ark. 178; Pine Bluff & W. R. Co. 
v. McCaskill, 114 S.W. 208, 88 Ark. 
177; Western Coal & Mining Co. v. 
Buchanan, 114 S.W. 694, 88 Ark. 7; 
St; Louis lapMnpacus. chy. Co. wenGil= 
breath, 113 S.W. 200, 87 Ark. 572; 
Taylor v. McClintock, 112 S.W. 405, 
87 Ark. 243; Shafstall v. Downey, 112 


S.W. 176, 87 Ark. 5; McDonough v. 
Williams, 112 S.W. 164, 86 Ark. 600; 
Chicago, R. I. & P. Ry. Co. 'v. Lan- 
non, 112 S.W. 177, 86 Ark. 587; Powell 
v. Fowler, 108 S.W. 827, 85 Ark. 451, 
122 Am.S.R. 41; Midland Valley R. 
Co. v. Hamilton, 104 S.W. 540, 84 Ark. 


81; Western Coal & Mining Co. v. 
Burns, 104 S.W. 535, 84 Ark. 174; 
Stewart v. Walker, 102 S.W. 696, 


82, vArk, 603%) ;Choctaw, JO. San Gwe 
Co. v.. Hickey, 99 S.W. 839, 81 Ark. 
579; Massey Bros. v. Dixon Bros., 
99) SW. 388. 81 Ark. 337; Sts) Lousy 
ete., R. Co. v. Saunders, 94 S.W. 709, 
78 Ark. 589; St. Louis, etc., R. Co. iv. 
Tomlinson, 94 S.W. 613, 78 Ark. 251; 
Western Coal, etc., Co. v. Jones, 87 
S.w. 440, 75 Ark. 76; -Jones-Pope 
Produce Co. v. Breedlove, 83 S.W. 924, 
73 Ark. 625; Miller v. Minturn, 83 S. 
W. 918, 73 Ark. 183; Ringlehaupt v. 
Young, 17 S.W.. 710, -55  Ark.. 128; 
Hearn v. Coy, 13 S.W. 596; Haney v. 
Caldwell, 43 Ark, 184. 


Cal.—Katz v. Helbing, 10 P.(2d) 
1001; Bellandi v. Park Sanitarium 
Ass'n, 6 P.(2d) 508; Hutter v. Hom- 
mel, 3 P.(2d) 554, 213 Cal. 677; Cate 
vy. Fresno Traction Co., 2 P.(2d) 364, 
213 Cal. 190; Zerbo v. Electrical 
Products Corporation, 300 P. 825, 212 
Cal. 733; La Count v. Pasarich, 270 
P. 210, 205 Cal. 181; Ritchey v. Wat- 
son, 268 P.~345, 204 Cal. 387; Flores 
v. Fitzgerald, 268 P. 369, 204 Cal. 374; 
Dewhirst v. Leopold, 229 P. 30, 194 
Cal. 424; Blackwell v. American Film 


Co., 209 P. 999, 189 Cal. 689; Boa v. 
San Francisco-Oakland Terminal 
Rys:, , 187% -Pse2-182 jCale, 933. Seovk we 


Times-Mirror Co., 184 P. 672, 181 Cal. 
845, 12 A.L.R. 1007; Baillargeon v. 
Myers, 182 P. 37, 180 Cal. 504; Gum- 
pel v. San Diego Electric R. Co., 172 
P. 605, 178 Cal. 166; Gerardi v. Bonoff, 
172 P. 596, 178 Cal. 147; Sharpless v. 
Pantages, 172 P. 384, 178 Cal. 122; 
Bruce v. Western Pipe & Steel Co., 
169 P. 660, 177 Cal. 25; Bidwell v. 
Los Angeles & S. D. B. Ry. Co., 148 
P. 197, 169 Cal. 780; Price v. North- 
ern Electric Ry. Co., 142 P.. 91, 168 
Cal. 173; Worley v. Spreckels Bros. 
Commercial Co., 124 P. 697, 163 Cal. 
60; Central Pac. Ry. Co. v. Feldman, 
92 P. 849, 152 Cal. 303; Henderson v. 
Los Angeles Traction Co., 89 P. 976, 
150 Cal. 689; Davis v. Diamond Car- 
riage, etc., Co., 79 PB. 596, 146 Cal. 59; 
In re McKenna’s Estate, 77 P. 461, 
143 Cal. 580; Harrington v. Los 
Angeles R. Co., 74 P. 15, 140: Cal. 514, 
98 Am.S.R. 85, 63 L.R.A. 238; Muller 
vi, Hale, 71, Bi 81, 138: Cal 1633" Gookive 
Los Angeles, ete., Electric R. Co., 66 
P. 306, 134 Cal. 279; Trabing v. Cali- 
fornia Nav., etc., Co., 65 P. 478, 133 
Wahlgren v. Market St. R. 
62) Bo 808-64 ues 2983. US2 eas 
6563) Taylor ve Bord wes 2.2 TiO ton 
Cal. 440; Thomas vy. Gates, 58 P. 315, 
126 Cal. 1; Estrella Vineyard Co. v. 
Butler, 57 PB. 980, 125 Cal. 232; Los 
Angeles v. Pomeroy, 57 P. 585, 124 
Cal. 597 [error dism 23 S.Ct. 395, 188 
U.S. 314, 47 L.Ed. 487, 68 L.R.A. 471]; 
Butler v. Estrella Raisin Vineyard 
Co., 56 P. 1040, 124 Cal. 239; Gardner 
v. Dennison, 39 P. 526, 106 Cal. 190; 
Kahn v. Brilliant, 35 P. 309, 100 Cal. 
xvii; Castagnino v. Balletta, 21 P. 
1097 [aff 23 P. 127, 82 Cal, 250]; Cun- 
ningham v. Cox, (App.) 15 P.(2d) 169; 
Sherwood v. Jackson, (App.) 14 P.(2d) 
861; Colwell v. Gardner, (App.) 14 P. 
(2d) 825; Anderson v. Mattson Nav. 
Co., (App.) 13 P.(2d) 1041; Knight v. 
Gosselin, (App.) 12 P.(2d) 454; Pugh 
v. Bakurjian, (App.) 10 P.(2d) 513; 
O’Nellion v. Haynes, (App.) 9 P.(2d) 
853; McCormac v. Chancy, 6 P.(2da) 
978, 119 Cal.App. 470; Clark v. Pacific 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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concise statement of the law applicable to the facts | of the case they are about to consider, a duplica- 


Gas & Electric Co., 5 P.(2d) 58, 6 P., 
(2a) 297, 118 Cal.App. 344; Coursault 
v. Schwebel, 5 P.(2d) 77, 118 Cal.App. 
259; Anderson y. Pickens, 4 P.(2d) 
794, 118 Cal.App. 212; Wessling v. 
Southern. Pac. -Co., 3 P.(2da) 22, 116 
Cal.App. 447; Bakos v. Shell Co. of 
California, 300 P. 982, 115 Cal.App. 
142; Hughes'v. Duncan, 300 P. 147, 
114 Cal.App. 576; Foster v. Banks, 
297 P. 106, 112 Cal.App. 622; Graves 
v. Kern County Transp. Corporation, 
296 P. 902, 112 Cal.App. 261; ‘Qualls 
Wee A tehison? 1 GSoC. Ry. Co: 4296 


P. 645, 112 Cal.App. 7; Holahan v. 
McGrew, 295 P. 1054, 111 Cal.App. 
430; Cate v. Fresno Traction Co., 


(App.) 291 BP. 215 [superseded 2 P. 
(2d) 364, 213 Cal. 190]; Cherry v. 
Delaney, 290 P. 895, 107 Cal.App. 655; 
Mast v. Claxton, 290 P. 48, 107 Cal. 
App. 59; Bach v. C. Swanston & Son, 
286 P. 1097, 105 Cal.App. 72; Switzler 
WwW sAtchison, DT. &.S. BY Ry,Co., 285 Pi 
918, 104 Cal.App. 138; Gackstetter 
v. Market St. Ry. Co., 285 P. 409, 104 
Cal.App. 89; Wright v. Southern 
Counties Gas Co., 283 P. 823, 102 Cal. 
App. 656; Von Stetten v. Yellow- 
Checker Cab Co., Consolidated, 281 P. 
95, 100 Cal.App. 775; Fouch v. Werner, 
279 P. 1838, 99 Cal.App. 557; Marshall 
v. American Meter Co., 277 P. 894, 98 
Cal.App. 759; Putnam v. Pickwick 
Stages}, Northern Division, 276 

1055, 98 Cal.App. 268; John Breuner 
Co. v. Allred, 276 P. 422, 98 Cal.App. 
92; Girard v. Irvine, 275 P. 840, 97 
Cal.App. 377; Dougherty v. Ellingson, 
275 P. 456, 97 Cal.App. 87; State Com- 
pensation Insurance Fund v. Lamb, 
273 P. 1080, 96 Cal.App. 236; Galwey 
v. Pacific Auto Stages, 273 P. 866, 
96 Cal.App. 169; Todd v. Meserve, 
269 P. 710, 93 Cal.App. 370; Gutleben 
Bros. v. Stevenson, 268 P. 379, 92 Cal. 
App. 513; Harvey v. San Diego Elec- 
tric Ry. Co., 268 -P. 468, 92 Cal.App. 
487; Flynn v. Bledsoe Co., 267 P. 887, 
92 Cal.App. 145; Mattocks v. Class A 
Motor Co., 267 P. 736, 92 Cal.App. 127; 
Meredith v. Key System Transit Co., 
267 P. 164, 91 Cal.App. 448; Madigan 
v. O. A. Hale & Co., 265 P. 574, 90 Cal. 
App. 151; Strafiotis v. Daniels, 265 
P, 558, 90 Cal.App. 144; Rosander v. 
Market St. Ry. Co., 265 P. 541, 89 Cal. 
App. 721; Cullinan v. McColgan, 263 
P. 353, 87 Cal.App. 684; Beers v. Cali- 
fornia State Life Ins. Co., 262 P. 380, 
87 Cal.App. 440; O’Farrell v. Andrus, 
260 P. 957, 86 Cal.App. 474; Crinella 
v. Northwestern Pac. R. Co., 259 P. 
774, 85 Cal.App. 440; Peavey v. Mutual 
Realty Corporation, 255 P. 858, 82 Cal. 
App. 542; Nickell v. Rosenfield, 255 
P. 760, 82 Cal.App. 369; Katz v. T. I. 
Butler Co., 254 P. 679, 81 Cal.App. 
747; Offerdahl v. Motor Transit Co., 
252-P. 773;.80 Cal.App. 667; Cush- 
man y. Cliff House, 250 P. 575, 79 Cal. 
App. 572; Marston v. Pickwick Stages, 
248 P. 930, 78 Cal.App. 526; King v. 
Tarabino, 242 P. 1075, 75 Cal.App. 
462; Carey v. Pacific Gas & Electric 
Com 249 Pa500;. os CalLApp,. 129 5 
Greeneich v. Knoll, 238 P. 163, 73 
Cal.App. 1; Rystrom v. Sutter Butte 
Canal Co., 249 P. 53, 72 Cal.App. 518; 
Libby v. Dunston, 237 P. 565, 72 Cal. 
App. 494; Clarkson y. United Rail- 
roads of San Francisco, 227 P. 710, 
67 Cal.App. 372; Myers v. Rovai, 226 
P. 844, 66 Cal.App. 518; Payne v. 
Wright, 209 P. 218, 58 Cal.App. 655; 
Zerbe v. United Railroads of San 
Francisco, 205 P. 887, 56 Cal.App. 583; 
Sommer v. Martin, 204 P. 33, 55 Cal. 
App. 603; Winkie v. Raley, 202 P. 
896, 55 Cal.App. 131; McKinnon v. 
United Railroads of San Francisco, 
203 P. 122, 55 Cal.App. 96; Kemp v. 
Van Bezel, 199 P. 1099, 58 Cal.App. 
312; Judd v. Webster, 195 P. 929, 50 
Cal.App. 743; Murray v. United Rail- 
roads of San Francisco, 193 P. 596, 


49 Cal.App. 462; Lewis v. Tanner, 
193 P. 287, 49 Cal.App. 271; Myers v. 
Lowery, 189 P. 793, 46 Cal.App. 682; 
Baldarachi v. Leach, 186 P. 1060, 44 
Cal.App. 603; Commonwealth Bond- 
ing & Casualty Ins. Co. v. Pacific 
Electric Ry. Co.,,184 BP. 29, 42. Cal. 
App. 573; Titlow v. Florence Trad- 
ing Com OL i720 85.Calk App. 4575 
Braun v. Vallade, (App.) 164 P. 904; 
Fiori v. Agnew, 164 P. 899, 33 Cal. 
App. 284; Bloxham v. Tehama County 
Telephone Co., 155 P. 654, 29 Cal.App. 
326; Bannister v. Jevne Co., 151 P. 
546, 28 Cal.App. 133; Neff v. Mattern, 
151 P. 382, 28 Cal.App. 99; Pacific Im- 
provement Co. v. Maxwell, 146 P. 900, 
26 Cal.App. 265; Polkinghorn v. Riv- 
erside Portland Cement Co., 142 P. 
140, 24 Cal.App. 615; Vallejo & N. R. 
Co. v. Home Savings Bank, 140 P. 974, 
24 Cal.App. 166; Medlin v. Spazier, 
147 P. 1078, 23 Cal.App. 242; Dow v. 
City of Oroville, 1347 PRP. 197,22) (Cal. 


App. 215:% Rogers. v.. Ponet,' 122) I: 
851, 21 Cal.App. 577; Franklin v. 
Visalia’ Electric’ R:)Co., 131 P. 776, 


21 Cal.App. 270; Teale v. Southern 
Pac. 'Co.,° 129 P: 949, 20°Cal App. 570; 
Hayes v. Western Fuel Co., 127 P. 518, 
19 Cal.App. 634; O’Connell v. United 
Railroads of San Francisco, 124 P. 
1022, 19 Cal.App. 36; E. Martin & 
Con Was Brosnan, 123 7P- 2550218 "Cals 
App. 477; Spear v. United Railroads 
of San Francisco, 117 P. 956, 16 Cal. 
App. 637; Fountain v. Connecticut 
Fire Ins. Co. of Hartford, (App.) 117 
P. 630; Stephens v. Pacific Electric 
RY. CO mah Enooo, Loa Appl ola. 
Carpenter v. Ashley, 116 P. 983, 16 Cal. 
App. 302; Klein v. Atchison, T. & S. 
HVERYS (CO:neLOT pve V4 Teel amCalvApp, 
285; Braly v. Fresno City Ry. Co., 
99 P. 400, 9 Cal.App. 417; Fleisch- 
hauer v. Fabens, 96 P. 17, 8 Cal.App. 
30; Wistrom v. Redlick Bros., 92 P. 
1048, 6 Cal.App. 671; Giacomini v. 
Pacific Lumber Co., 89 P. 1059, 5 Cal. 
App. 218; Lanigan v. Neely, 89 P. 
441, 4 Cal.App. 760; Bowen v. Sierra 
Ember Cos sa P1010 3.Cal-App: 
312, 


Colo.—Robbins v. McAlister, 16 P. 
(2a) 431; Berkowitz v. Barry, 7 P. 
(2d) 405, 90 Colo. 170; Daly v. Lining- 
OL eso) Ee, Oooo COLO. 1401 i @lark 
vy. Giacomini, 277. Ps -306,. 85 Colo. 
530; Jennings v. Board of Com’rs of 
Montrose County, 277 P. 467, 85 Colo. 
498; Hicks v. Cramer, 277 P. 299, 85 
Colo. 409; Rollman y. Stenger, 271 P. 
625, 84 Colo. 507; Shafer v. King, 259 
P. 1042, 82 Colo. 258; Thompson v. 
McGregor, 257 P. 364, 82 Colo. 146; 
Schreiber v. Burton, 256 P. 1, 81 Colo. 
370; Commercial Credit Co. v. Cal- 
kins, 241 P. 529, 78 Colo. 257; Aslan 
v. Parker Realty Co., 242 P. 45, 78 
Colo. 235; Schleier v. Bonella, 237 P. 
1113, 77 Colo. 603; Winbourn v. 
Crump, 288 BP. 58;. 77. Coto. 5743) | Gal= 
ligan iv. “Bua, 236) \P, L016. 77 Colo: 
386; Scofield v. Scofield, 224 P. 230, 
75 Colo. 105; Aspergren v. Younker, 
223 P. 62, 74 Colo. 511; Elder v. BHast- 
wood, 216 P. 542, 73 Colo. 489; Boyd 
v. Guardian Trust Co., 214 P. 535, 73 
Colo. 159; Heinricy v. Richart, 214 P. 
391, 73 Colo. 156; Huffaker v. Ireland, 
203 P. 657, 71 Colo. 16; Empson Pack- 
ing Co. v. Hopkins, 182 P. 876, 66 Colo. 
421; Louthan vy. Peety, 179 P. 135, 
66 Colo. 204; Union Pac. R. Co. v. 
Larson, 178 P. 573, 66 Colo. 15; Drake 
v. Slessor, 176 P. 301, 65 Colo. 292; 
Denver Tramway Co. v. Orbach, 172 
P. 1063, 64 Colo. 511; Western Invest- 
ment & Land Co. v. First Nat. Bank, 
172 P. 6, 64 Colo. 37; Independence 
Coffee & Spice Co. v. Kalkman, 156 P. 
135, 61 Colo. 98; Kimmins v. City of 
Montrose, 151 P. 434, 59 Colo. 578, 
Ann.Cas.1917A 407; Denver & R. G. R. 
Co. v. A. Peterson Grocery Co., 147 P. 
663, 59 Colo. 125; Denver City Tram- 


way Co. v. Hills, 116 P. 125, 50 Colo. 
328, 36 L.R.A.N.S. 213; Doty v. Heizer, 
111 P. 67, 48 Colo. 490; Gutshall v. 
Cooper, 109 P. 428, 48 Colo. 160; Allen 
v. Shires, 107 P. 1072, 47 Colo. 439; 
Allen v. Shires, 107 P. 1070, 47 Colo. 
433; Connett v. Foote, 107 P. 252, 47 
Colo. 282, 28 L.R.A.N.S. 136; Mahler 
v. Beishline, 105 P. 874, 46 Colo. 603; 
Fidelity & Deposit Co. of Maryland 
v. Colorado Ice & Storage Co., 103 P. 
383, 45 Colo. 443; Colorado Midland 
Ry. Co. \v. Brady, 10L P: 162,45 ‘Colo: 
203; Denver City Tramway Co. v.- 
Martin, 98 P. 836, 44 Colo. 324; City 
and County of Denver v. Bacon, 96: 
P. 974, 44 Colo. 166; Rio Grande 
Western Ry. Co. v. Boyd, 96 P. 781, 44 
Colos 119.6 Bailey iva Carlton, 9oer. 
542, 43 Colo. 4; Colorado Midland Ry. 
Co. v. Snider, 88 P. 453, 38 Colo. 3513 
Vindicator Consol. Gold Min. Co. v. 
Firstbrook, 86 P. 313, 36 Colo. 498; 
Denver Consol, Electric Co. v. Law- 
rence, 73 P. 39, 31 Colo. 301; Davis 
vo ‘Shepherd@il2P) 575, 3 7 Colo fai; 
Farmer v. Phelps, 31 P. 768, 18 Colo. 
126; Gaynor v. Clements, 26 P. 324, 
16 Colo. 209; Kansas Pac. R. Co. v. 
Ward, 4 Colo. 30; In re Burnham’s 
Will, 134 P. 254, 24 Colo.App. 131; 
Finding v. Gitzen, 131 P. 1042, 24 Colo. 
App. 38; Seaver v. Snider, 122 P. 402, 
21 Colo.App. 431; City and County of 
Denver v. Monroe, 121 P. 684, 21 Colo. 
App. 312; Denver Omnibus & Cab- 
Co. v. Madigan, 120 P. 1044, 21 Colo. 
App. 131; Catlin Consol. Canal Co. 
v. Euster, 73 P. 846, 19 Colo.App. 117; 
Denver Consol. Tramway Co. v. Rush,. 
73 P. 664, 19 Colo.App. 70; Baldwin 
v. Central Sav. Bank, 67 P. 179, 17 
Colo.App. 7; Beck v. Trimble, 59 P. 
412, 14 Colo.App. 195; A. Westman 
Mercantile Co. v. Park, 31 P. 945, 2 
Colo.App. 545; Jenkins v. Tynon, 27 
P. 898, 1 Colo.App. 133. 


Conn.—Lionetti v. Coppola, 161 A. 
797, 115 Conn. 499; Hipsh v. Hollan- 
der, 161 A. 524; Di Maio v. Panico, 
161 A. 238, 115 Conn. 295; Spicer v. 
Hincks, 155 A. 508, 113 Conn. 366, 76 
A.L.R. 1519; Trasacco v. New York, 
INGE idea HRY CO;. 15 PA aaa eos 
Conn. 355; Sizer v. City of Water- 
bury, 154 A. 639, 113 Conn. 145; Smir- 
no v. McNerney, -152 A. 399, 112 
Conn. 421; Klett v. Frenyea, 149 A. 
399, 111 Conn. 99; Reilly v. Antonio 
Pepe Co., 143 A. 568, 108 Conn. 436; 
Gates v. Crane Co., 139 A. 782, 107 
Conn. 201; Aldrich vy. Duggan, 139 A. 
270, 107 Conn. 17; Notarfrancesco v. 
Smith, 134 A. 151, 105 Conn. 49; Kat- 
sonas v. W. M. Sutherland Bldg. & 
Const. Co., 1382 A. 553, 104 Conn. 54; 
Dwyer v. Connecticut Co., 131 A. 838, 
103 Conn. 678; Hizam v. Blackman, 
131 A. 415, 103 Conn. 547; Rohde v. 
Nock, 126 A. 335, 101 Conn. 439; Kuc- 
zon v. Tomkievicz, 124 A. 226, 100 
Conn. 560; Smith v. Waterbury & 
Milldale Tramway Co., 121 A. 873, 99 
Conn. 446; New England Fruit & 
Produce Co. v. Hines, 116 A. 2438, 97 
Conn. 225; Walker v. New Haven Ho- 
tel Co., 111 A. 59, 95 Conn. 231; Hawes 
v. Engler, 103 A. 975, 92 Conn. 608; 
Mills v. Davis, 101 A. 657, 92 Conn. 
154; H. Wales Lines Co. v. Hartford 
City Gas Light Co., 93 A. 129, 89 Conn. 
117; Easton vy. Connecticut Co., 91 A. 
644, 88 Conn. 494; Sansona v. Laraia, 
90 A. 28, 88 Conn. 136; Eckler v. 
Wake, 88 A. 369, 87 Conn. 708; Mer- 
eer HBlectric Mfg. Co. v. Connecticut 
Electric Mfg. Co., 89 A. 909, 87 Conn. 
691; Brodie v. Connecticut Co., 87 A. 
798, 87 Conn. 363;  Koskoff v. Gold- 
man, 85 A. 588, 86 Conn. 415; Tem- 
ple v. Gilbert, 85 A. 380, 86 Conn. 335; 
Stevens v. Smoker, 80 A. 788, 84 Conn. 
569; Worden v. Gore-Meehan Co., 78 
A. 422, 83 Conn. 642; Bogudsky v. 
Backes, 76 A. 540, 83 Conn. 208; Beat- 
tie v. McMullen, Weand & McDer- 


870 [64 C.J.) 


TRIAL 


er Rehm ae Mr fn, We ic 


[§ 699 


don of dastrmetions, or a multiplication thereof, as | would frequently result if all the instructions re- 
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NS7, $2 Conn, 4843 John- 
Sav. Bank Vv. Walker, 72 
A. B78, $B Conn, 24; Berman v. Kling, 
Ti A. SOT, 81 Conn. 40383 PWoughton v. 
City of New Haven, 66 A. 509, 79 
Oona. $59: MeGarry Vv, Healey, 62 A. 
S71, TR Comn. 365; BWayden vy Fair 
Waven, ete, R. Co, 56 A. 613, 76 Conn, 
3333 Bart vy. Knapp, 55 1023, 76 
OQomn, 185, 100 AmM.S.R, Ridye 
nea WwW Fairfield, 46 A 73 Conn. 
47; Kellozrs V 24 AS 
996, G2 Conn, 232. 
Dal—MacFeat v. Philadelphia, ete, 
Oo., 69 A, T44, 32 Del, 513. 
DC—Nistnict Nat Bank Ww 
Zioa, 61 App.D.C. 242, 60 FLQa) 10785 
Madison vy. White, 60 App.D.C. 329, 
oa Rea) 4403) Spund vy. Cafritz 
Donat. Co., 60 App.D.C. 102, 48 F.Qa) 
7014: TT. S w Chichester Chemical 
o., 54 Apy.D.C. 370, B98 F. 329; Car- 
son v. Jackson, 52 App.D.C. 54, 257 44 
427: Wardman v. Hanlon, 52 App.D. 
C. 14 220 BF. 988; Redman Vv. Smith, 
$2 App.D.C. 131, 277 BH. 5333. J. H. Tay- 
lor & Co. v. Hmpire Lighting «& Fix- 
mia Co, 31 APP.D.C. 11, 273 FB. 7395 
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Dean v. BW. KReppers Co, 49 App.D.C. 
PR, DEB EF. S26: Manades v. Midgett, 
49 App.DC. 139, 261 F. 1019; Wash- 


jIastion & KR. Ry. Co, Vv. La Pourende, 48 


Ana.D.C. 364; Washington Ry. & 
Mlectrie Co. vr. Upperman, 47 App. 
MC. 219; Fieney v. District of Co- 


Iambia, 47 ApPIVC. 48, L.R.A1918D 
4103: Pistorio v. Washington R. & E. 
Ca,, 46 App D.C. 479; West Disinfect- 
jar Co. v. Prammer, 44 App.D.C. 3453 
Disthict of Colmmbia wv. Pierce, 44 App. 
D.C. 126; Dixon v. Great Falls & O. D. 
my. Oo., 48 App.D C, 206; Lamson v. 
Anarews, 40 App.D.C. $40; Thompson- 
Co. vw. Warren, 38 App. D.C. 


“~Se 

310: Simmons v. Jaselli, 38 App.D.C, 
242: Dnitea Cisar Stores v. Youngs, 
3S App D.C. 390; Academy of the 
Sacre Heart of Mary v. Philadelphia, 
BR RW. R. Co., 36 App.D.C. 372; Bal- 


more & 0. RB. Co. v. Onorato, 35 App. 
2RS> Sullivan y. Capital Traction 
34 App.D.C. 3538; Washington, 
icxanana & Mt. Vernon Ry. Coa v. 


wrens, 32 App.D.C. 442; Cooper Vv, 
SMlars, 30 Anpp.D.C. 567; District of 
Columbia v. Duaryee, 29 App.D.'C. 327, 
12 Amn.Cas. 6752 Pickford v. Talbott, 


[af 29 S.Ct. 7%, 211 
US. 193, 58 L.A. 146]; Robinson y. 
535 [aff 28 SCtL 
260, 


> 
ne 


App. D.C. 


324; Glessen Vv. Virginia Midland R. 
Oo, 1 AppDc 1385; Presbrey v. 


Thomas, 1 App.D.C. 171; Johnson y. 
De IMAP > > ~ > ze 17 Dd C 
Baltimore, ete, R. Co, 17 A. 

Ma—Tampa Hlectric Co. vy. Baze- 
more, 96 So. 297, 85 Mla. 164; Atlan- 
Hie Coast Line R. Co, v. Shouse, 91 
So. 90, 83 Mla. 156; United States Fire 
Ims. Co. x. Dickerson, 90 So. 618, $2 


232. 


Pla. 442; Hutchins & Co. v. Sherman, 
89 So. 430, 82 Pla. 167; Burnett v, 


S RB So. 461, 78 Pla. 507; Atlan- 
. A. B. Ry. Co. v. Kelly, 82 So. 
97 Fla. 479; National Council of 
@ Kmizchts and Ladies of Security v. 
Jenn, 89 So, 516, 76 Mla. $92, 2 ALR. 
D3: Winfield v. Truitt, 70 So. 775, 
Ma. 38; Atlantic Coast Line R. Co. 
Wallace, 63 So. 583, 66 Mla. 3215 
Wseambia, County Hlectric Light & 
Power Co. v. Sutheriand, 55 So. 83, 61 
Fla. 167; Jacksonville Hlectric Co, Vv. 
HMalienthal, 47 So. $12, 56 Mla. 443; 
FPloraia Sawmill Co. v. Britt-Carson 
Shoe Ca., 47 So. 924, 56 Pla. 301; Cla- 
ry wv. Isom, 47 So. 919, 56 Mla, 2363 
Atlantic Coast Line R. Co. v. Dees, 48 


L 
“9% 

or] 

a 


i 


ok 


al 


7 


A ay jad 
he 


Sa. 28, 36 Mia. 127; Atlantic Coast 
Time RF. Co. v. Crosby, 438 So. 318, 53 


Ma. 400; Jacksonvi 


le Blectric Co, 
w. Schmetwzer, 48 So. 85. 


5, 33 Pla. $70; 
Rte kee. 


Miorida Wast Coast Ry. Co. v. Welch, 
44 So, 250, 568 Fla. 145, 12 Ann.Cas, 
210: Seaboard Air Line Ry. v. Scar- 
borough, 42 So. 706, 62 Fla. 426; Jack- 
sonville Blectrie Co. v. Sloan, 42 So. 
$16, 62 Fla. 257; Maultsby v. Boul- 
ware, 36 So, 718, 47 Mla, 194; Higgin- 
botham v. State, 29 So. 410, 42 Fla. 
578, $9 Am.S.R. 237; Jacksonville, etc.; 
R. Co. Vv. Peninsular Land, ete, Co., 
9 So, 661, 27 Pla. 1, 157, 17 L.R.A. 338, 


v. McLarty, 160 
, 178 Ga, 414; Ellis v. Reagan, 
SoBe 7 Se nd TR) MG pd pe EL LLL aia 
. Farmers’ State Bank, 146 S.E. 761, 
(7 Ga. 782; Bank of Lumpkin yv. 
Sarmers’ State Bank, 146 S.1. 754, 
67 Ga. 766; Davison v. Shaw, 142 
2, 681, 166 Ga. 159; Cooper v. Shan- 
n, 141 S.B. 806, 165 Ga. 451; Ham 
* Preston, 189 S.W. 421, 164 Ga. 682; 
wach v. Terry, 1388 S.E. 902, 164 Ga. 
; Bank of Waynesboro v. Ellison, 
SE. 751, 162 Ga. 657; Shirley, v. 
syrd, 134 S.E. 316, 162 Ga, 598; Dean 
*. Littleton, 181 S.B. 607, 161 Ga. 651; 
Candler vy. Byfield, 129 S.E. 160 
Gea. 782; Wvitt ve Hvitt, 128 SW, 661, 
160 Ga. 497; Odum v. McArthur, 127 
SB. 848, 160 Ga, 281; Hall v. Win- 
wate, 126 SH. 796, 159 Ga. 680; Ro- 
sette v. Shelton, 126 S.B. 242, 159 Ga. 


Abercrombie 


ee 
2 As - 


422; Moore v. Walton, 123 S.E. 812, 
158 Ga. 408; Christopher v. Mooty, 
128 SG. 19, 158 Ga. 3153 Spooner vy. 


Cobb, 117 S.E. 320, 155 Ga. 458; Bank 
of Commerce vy. Mallicoat, 114 S.E, 
31, 154 Ga. 324; Norman v. McMillan, 
107 SH. 325, 151 Ga, 3638; Bibb Coun- 
ty v. Jones, 106 S.B. 727, 151 Ga. 302; 
Brown vy. Wilcox, 102 S.E. 818, 150 
Ga. 88; Hall v. Butler, 98: S.B. 649, 
148 Ga. 812; Landrum v. Rivers, 98 
S.E. 477, 148 Ga. 774; Fay v. Burton, 
95 SH. 224, 147 Ga. 648; Union Bank- 
ing Co. v. Jenkins, 94 S.B. 998, 147 
Ga, 573; Bradley v. Lithonia & A. M. 


Ry. Co, 92 S EB. 689, 147 Ga. 22; Pow- 
ell_v. Berry, 89 S.B. 7538, 145 Ga. 696, 
lL, R.ALI917A 306; Shockley v. Smith, 


87 SH. 671, 144 Ga. 607; La Follette 
Iron Co, v. Wiley, 86 S.E. 828, 143 Ga. 
552; Fambrough v. De Vane, 82 S.E. 
249, 141 Ga. 794; BrodAdhurst v. Hill, 
78 SW. 888, 140 Ga. 211; Hill v. Duke, 
77 S.BH, 584, 189 Ga. 508; Exchange 
Nat. Bank of Fitzgerald v. Hender- 
son, 77 Sie. 36, 189 Ga. 260, 61 LRA, 
N.S. 549; Seaboard Air Line Ry. v. 
Gnann & De Loach, 75 S.B. 611, 188 
Ga. 586; Columbus R. Co. v. Asbell, 
70 S.K. 1016, 1386 Ga. 166; Central of 
Georgia Ry. Coa. v. Ray, 66 S.B. 281, 
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126; Southern, Ry; "Coy ly; 
Brock, 64 S.B. 10838, 182 Ga. 858; Me- 
Gee v. Young, 64 S.B. 689, 182 Ga, 
606; Seaboard Air Line Ry. v. Mad- 
dox, 63 S.H. 844, 181 Ga. 799; South- 
ern Ry. Co. v. Grizzle, 62 S.H. 177, 181 
Ga. 287; Sims v. Sims, 62 S.E. 192, 
131 Ga. 262; Central of Georgia R. 


Co. Vv. Mote, 62 S.B. 164, 181 Ga. 166; 
Millen & S. W. R. Co. v. Allen, 61 
SB. 541, 180 Ga. 656; Western & A. R. 
Oo. v. Tate, 59 SB. 266, 129 Ga. 526; 
Slaughter v. Heath, 57 S.E. 69, 127 
Ga. 747, 27 L.R.AIN.S. 1; Hannah’ v, 
Anderson, 54 S.B. 181, 125 Ga. 407; 
Woodley v. Coker, 560 S.E. 986, 122 
Ga. $32; Morrison v. Dickey, 60 S.A. 
, 122 Ga. 417; Atlanta, ete, R. Co, 
\. Gardner, 49 S.B. 818, 122 Ga. 82; 
Central of Georgia BR. Co. v, Castel- 
low, #9 S\B. 768, 121° Ga. 772; City 
Electric R. Co. v. Smith, 49 S.E. 724, 
121 Ga. 6638; Shedden yv. Stiles, 49 S. 
WH. 719, 121 Ga. 687; Macon R,, etc., 
Co, v. Barnes, 49 S.E. 282, 121 Ga. 443; 
Atlanta R., ete, Co. v. Johnson, 48 
S.E. 889, 120 Ga. 908; Atlantic, ete., 
R. Co, v. Rabinowitz, 48 S.E. 326, 120 
Ga. $64; Columbus v. Anglin, 48 S.B, 
318, 120 Ga. 785; Central of Georgia 


R. Co. v. Goodwin, 47 S.E. 641, 120 
Ga. 83; Eagle, ete., Mills v. Herron, 
46 S.E. 405, 119 Ga. 389; Atlanta R., 
ete., Co. v. Monk, 45 S.E. 494, 118 Ga. 
449: Central of Georgia R. Co. v. 
Trammell, 40 S.E. 259, 114 Ga. 312; 
Central of Georgia R. Co. v. Grady, 
39 S.B. 441, 113 Ga. 1045; Atlanta R., 
ete., Co. v. Walker, 38'S.H. 107, 112 
Ga. 725; O’Neal vy. O’Neal, 37 S.E. 375, 
112 Ga. 348; Taylor v. Allen, 37 S.E. 
408, 112 Ga. 330; Odum v. Creighton 
Min., etc., Co.,' 36 S.B. 947, 111 Ga. 
873; Gramling v. Pool, 36 S.B. 430, 
111 Ga. 98; Atlanta Consol. St. R. Co. 
v. Bagwell, 33 S.B. 191, 107 Ga. 157; 
Rodgers v. Black, 25 S.E. 23, 99 Ga. 
139; Rounsaville v. Watters, 20 S.E. 
93, 94 Ga. 707; Cheshire v. Tappan, 19 
S.B. 992, 94 Ga. 704; Savannah St. R. 
Co. v. Ficklin, 20 S.E. 646, 94 Ga. 146; 
Parker v. Georgia Pac. R. Co., 10 S.E. 
233, 83 Ga. 539; Richmond, etc, R. 
Co. v. Howard, 3 S.E. 426, 79 Ga. 44; 
Hoffman v. Oates, 77 Ga. 701; Falk- 
ner v. Behr, 75 Ga. 671; Harris v. 
Collins, 75 Ga. 97; Holdridge v. Cub- 
bedge, 71 Ga. 254; Kinney v. Turnip- 
seed, 164 SH, 225, 45 GaApp. 269), 
western & A. R. R. v. Roberson, 162 
S.E. 842, 44 Ga.App. 736; Gaines v. 
Brown, 162 S.E. 722, 44 Ga.App. 630 
[rev 164 S.E. 806, op conformed to 
(App.) 165 SH. 454]; Walton Jack- 
son Co. v. Propes, 162 S.E. 311, 44 Ga. 
App. 476; Industrial Life & Health 
Ins. Co. v. Warren, 161 S.H. 628, 44 
Ga.App. 360; Seaboard Air Line Ry. 
Co. v. Benton, 159 S.E. 717, 48 Ga.App. 
495 [rev 165 S.E. 5938, op conformed to 
(Anv.) 166 S.E. 219]; Brisendine v. 
Hunt, 158 S.E. 469, 43 Ga.App. 115; 


Southern Ry. Co. v. Groover, 154 S. 


|S.B. 747, 28 Ga.App. 443; 


E. 706, 41 Ga App. 746; Bryan v. Mon- 
erief Furnace Co., 149 S.E. 424, 40 
Ga.App. 239 [conforming to judgment 
149 S.E. 193, 168 Ga. 825, rev 142 S.B. 
700, 88 Ga.App. 107]; Cheves v. Hitz, 
147 S.H. 778, 39 Ga App. 529;: Farm- 
ers’ & Traders’ Bank v. Davis, 146 S.E. 
798, 39 Ga.App. 74; Rome Ry. & Light 
Co. v. Jones, 139 S.H. 579, 37 1Ga App: 
244; Sandersville R. Co. v. McDaniel, 
138 S.BE. 584, 37 Ga.App. 34; Hirsch v. 
Plowden, 134 S.E. 33, 35 Ga.App. 763; 
Strachan Shipping Co. v. Hazlip-Hcod 
Cotton Co., 132 S.E. 454, 35 Ga.App. 
94 [conforming to answer to certified 
questions 131 S.E. 283, 161 Ga. 480]; 
J.-J. Bull & Son v. Carpenter, 124 S: 
BH. 881, 32 Ga.App. 6387; Kaufman vy. 
Young, 122 S.H. 822, 32 Ga App. 135; 
Bank of La Fayette v. Phipps, 119 
S.E. 427, 30 Ga.App. 769; Hutcheson 
Mfg. Co. v. Chandler, 116 S.E. 849, 29 
Ga.App. 726; Flake v, Bowman, 111 
Tallulah 
Falls Ry. Co. v. Davis, 111 SB. 444; . 
28 Ga.App. 365; Atlanta & W. P. R. 
Co. v.. Reese, 110 S.E. 750, 28 Ga.App: 
275; Campbell y. Gann, 110 S.E. 748, 
28 Ga.App. 275; Wilborn v. Barnes, 
110 S.H. 738, 28 GuApp. 254; Reed 
Oil Co. -v. Smith, 109 S.K. 171, 27 Ga: 
App. 470 [rev 114° S.E. 56, 154 Ga. 
1838, and op conformed to 114 S.E. 
721]; Hines v. Owens, 108 S.B. 478; 
27 Ga.App. 873; Payne v. Cheshire, 
107 S.BE. 557, 26 Ga.App. 746; Savan- 
nah Electric Co. v. Joseph, 103 S.E. 
728, 25 Ga.App. 518; Clover Leaf Cas- 
ualty Co. v. National Life Ins. Co. of 
.the U. S., 103 S.E. 689, 25 Ga.App. 382; 
Central of Georgia Ry. Co. v. Hart- 
ley, 108 S.H. 259, 25 Ga.App. 110; City 
of Sandersville v. Moye, 102 S.E. 552, 
25 Ga.App. 64; Hines vy. Wilson, 102 
S.B. 646, 25 Ga.App. 63; Southern Ex- 
press Co. v. Cumming, 102 S.E. 456, 
25 bran ye 52; Melvin v. Askew, 100 
S.K. 49, 24 Ga.App. 164; Meritas Mills 
v. Way, 98 S.E: 237, 23 GasApp. 354; 
Atlanta & W. P. R. Co. v. Miller, 98 
S.B. 248, 23 Ga.App. 847; Christian 
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quested by counsel were granted, would have a | tendency to mislead or greatly confuse, rather than 


v. Matthews, 98 S.E. 102, 23 Ga.App. 


267; Watkins vy. Stulb & Vorhauer, 98 
S.E. 94, 23 Ga.App. 181; Park v. First 
Nat. Bank, 97 SE. 888, 23 Ga.App. 
167; City of Thomasville y. Crowell, 
96 S.E. 335, 22 Ga.App. 383; Simmons 
v. Lanford, 94 S.E. 907, 21 Ga.App. 
686; Peterson v. McAllister, 93 S.E. 
524, 21 Ga.App. 48; Seaboard Air Line 
Ry. v. Hollis, 93 S.E. 264, 20 Ga.App. 
555; Chamblee v. Farmers’ & Mer- 
chants’ Bank, 93 S.E. 239, 20 Ga.App. 
527; Lamb v. Davis, 92 S.E. 1009, 20 
Ga.App. 240 [aff 96 S.E. 881, 148 Ga. 
367]; Stovall & Strickland v. Mc- 
Brayer, 92 S.E. 548, 20 GaApp. 93; 
Gordon vy. Rosenthal, 92 S.E. 290, 19 
Ga App. 795; Smith v. Harrell, 91 S. 
E. 578, 19 Ga. App. 369; Cowart Co. v. 
Sheffield, 89 S.E. F101, 18 Ga App. ae 
Howard v. Macon Ry. & Light Co., 
S.E. 256, 17 Ga.Avp. 55; White aaa 
ing Mach. Co. v. Horkan, 86 S.E. 257, 
. 48; Wallis v. Heard, 86 
16 Ga. App. 802; Mize v. 
Cloud, 85 S.E. 954, 16 Ga.App. 642: 
Cherokee Brick Co.- v. Hampton, 84 
S.E. 328, 16 Ga.App. 53; Savannah 
Lumber Co. v. Davis, 80 S.E. 535, 14 
Ga.App. 233; O’Dowd vy. Newnham, 80 
S.E. 36, 13 Ga.App. 220; Citizens’ Nat. 
Life Ins. Co. v. Ragan, 78 S.E. 683, 13 
Ga.App. 29; Volunteer State Life Ins. 
Co. v. Buchannan, 73 S\E. 602, 10 Ga. 
App. 255; Beck & Gregg Hardware 
Co. v. G. E. Lyndon & Co., 71 S.E. 
763, 9 Ga.App. 487; Cavanaugh v. 
Biggin, 71 S.E. 779, 9' Ga.App. 466; 
Georgia, S. & F. Ry. Co. v. Perry, 69 
S.E. 493, 8 Ga.App. 427; Central of 
Georgia Ry. Co. v. Blackman, 68 S.E. 
339, 7 Ga.App. 766; Oostanaula & C. 
R. Steamboat Co. v. Hampton, 65 S&S. 
E. 303, 6 Ga.App. 499; Fitzgerald Cot- 
ton Oil Co. v. Farmers’ Supply Co., 
59 S.E. 713, 3 Ga.App. 212; Smith v. 
Hightower, 59 S.E. 593, 3 Ga.Avp. 197; 
Wholesale Mercantile Co. v. Jackson, 
59 S.BH. 106, 2 Ga.App. 776; Davidson 
& Grinstead v. Waxelbaum Co., 58 S. 
E. 687, 688, 2 Ga.App. 432; Green v. 
Wright, 57 S.E. 965, 1 Ga.App. 194. 


* Hawaii.—Territory vi. Honda, 31 
Hawaii 913; Territory v. Lee Chee, 
31 Hawaii 587: .Borowsky v. Hon- 
olulu, etc., Co., 29 Hawaii 188; Re Ah 
Sam, 24 Hawaii 591; Territory v. Ni- 
shi, 24 Hawaii 677; Mawelo v. von 
Hamm-Young Co.. 21 Hawaii 644 [cit 
Cyc]; Bright v. Quinn, 20 Hawaii 504; 
Hawaii v. Lau Chong, 20 Hawaii 235; 
Dillingham v. Scott, 19 Hawaii 554. 


Idaho.—Pipher v. Carpenter, 7 P. 
(2d). 589, .51 Idaho 548; Dillon. v. 
Brooks, 6/2P: (2d) "8545" 51 Tdaho “510; 
Douglas v. City of Moscow, 294 P. 334, 
50 Idaho 104; Hamilton v. Carpenter, 
290 P. 724, 49 Idaho 629; Goodman 
v. Village of McCammon, 247 P. 789, 
42 Idaho 696; Nelson v. Johnson, 243 
P. 649, 41 Idaho 703; Nelson v. John- 
son, 243 P. 647, 41 Idaho 697; Schmidt 
v. Williams, 203 P. 1075, 34 Idaho 1235 
John V. Farewell Co. v. Craney, 157 
P. 382, 29 Idaho 82; Tucker v. Palm- 
berg, 155 P. 981, 28 Idaho 693; Tilden 
v. Hubbard, 138 P. 1133, 25 Idaho 677; 
Breshears v. Callender, 131, P. 15, 23 
Idaho 348: Maloney v. Winston Bros. 
Co.,,111 P. 1080, 18 Idaho 740, 757, 47 
L.R.A.N.S. 634; Roseborough v. Whit- 
tington, 96 P. 437, 15 Idaho 100; 
Younie v. Blackfoot Light & Water 
Co.,, 96, P..193, 15, Idaho 56; North -v. 
Woodland, 85 PP.) 216, 12 Idaho 505) 6: 
L.R.A.N.S. 921; Hansen v. Haley, 81 
Pesos 1 Idaho 278. 

Tll.—Central Illinois Public Serv- 
ice Co. v. Deterding, 162 N.E. 865, 331 
Il’. 277; Down v. Comstock, 149 N.E. 
507, 318 Ill. 445; McRoberts v. Com- 
bination Fountain Co., 147 N.E. 785, 


317% Tl. 165; Carson, Pirie, Scott & 
Co. v. Chicago Rys. Co., 141 N.E. 172, 
309 Ill. 346; Bundy v. West, 1380 N. 


B. 709, 297 Ill. 238; Wheeler v. City 


of Le Roy, 1380 N.E. 330, 296 Ill. 579; 
Village of Bradley v. New York Cent. 
R. Co., 129 N.H. 744, 296 Ill. 383; Lewy 
v. Standard Plunger Elevator Co., 129 
N.E. 775,, 296 Til. 2955 > Sullivan’ v. 
William Ohlhaver Co., 126 N.E. 191, 
291 Ill. 359; Rainford v. Chicago City 


Ry... Co., 124 N.E. 6438, 289 Ill. 427; 
Pitusbureh,+C,,.C. & St. i. Ry. ‘Co. Ww. 
Gage, 121. N.B. 582, 286 Ill. 213; 


Heineke v. Chicago Rys. Co., 116 N.E. 
761, 279 Ill. 210 [aff 199 Ill.App. 399]; 
City of East St. Louis. v. Vogel, 114 
N.E. 941, 276 Ill. 490; Walker v. 
Struthers, 112 N.E. 961, 273 Ill. 387; 
City of Belleville v. Mitchell, 112 N. 
BE. 368, 273 Ill. 136; Hartrick v. Hart- 
rick, 112 N.E. 364, 272 Ill. 613; Bell 
Vv. Toluca; Coal>Coy, T12 NIB ST, 6272 
it. bt63 Korn v. Chicago: Rys.  Co:, 
PTA IN Oo, be ds lle eo eat LOL anit 
Avp. 498]; Jones v. Sanitary Dist. of 
Chicago, 5106) NEY 473.9265 11 98s 
Kern v. Meyer, 106 N.E. 429, 264 Ill. 
560; City of Kankakee v. Illinois 
Cent. R. Cos, LO52N. BE), U3 ley 2 Go hl. vb 89): 
Gibbons v. Aurora, E. & C. R. Co., 104 
N.E. 1068, 263 Ill. 266 [aff 177 Ill.App. 
5721; Newell v. Cleveland, C., C. & St. 
iS Rye Co.) 104 NB. 223, 26% D505 
[rev 179 [ll.App. 497]; Grannon v. 
Donk Bros. Coal & Coke Co., 102 N.E. 
769, 259 Ill. 350 [aff 173 Tll-App. 395]; 
Loescher v. Consolidated Coal Co., 
102 N.E. 196, 259 Ill. 126 [aff 173 Ill. 
App. 526]; Kellan v. Kellan, 101 N.E. 
614, 258 Ill. 256; Doyle v. Doyle, 100 
N.E. 950, 257 Ill. 229; Onlet Swamp 
Drainage Dist. v. Anderson, 100 N.E. 
909, 257 Ill. 214; Colesar v. Star Coal 
Co., 99° N.HE 709; (255 INS 532 ‘Patt 160 
Ill.App. 251]; Miller v. Miller, 99 N.E. 
587, 255 Ill. 360; Johnson ¥. Royal 
Neighbors of America, 97 N.E. 1084, 
253 Ill. 570. [aff 159 Ill.App. 269]; 
Jones v. Sanitary Dist. of. Chicago, 
97 N.E. 210, 252 Ill. 591; Beemer v. 
Beemer, 96 N.H. 1058, 252 Ill. 452; 
Bailey v. Beall, 96 N.EB. 567, 251 Il. 
577; O’Donnell v. Erie R. Co.,.96 N.E. 
520, 251 Ill. 548; South Park Com’rs 
v. Ayer; 92 N.E. 274, 245 Ill. 402; 
Flanagan v. Chicago City Ry. Co., 90 
N.E. 688, 243 Ill. 456 [aff 145 Ill.App. 
56]; Asrnossen v. Swift & Co., 90 N. 
BE. 250, 243 Ill. 98: Krieger v. Aurora, 
His CanRotCo.s 590 NaBeh26 6, 242 7 mie 
544; Chenoweth v. Burr, 89 N.E. 1008, 
242 Ill. 312; Brennen v. Chicago & 
Carterville Coal Co., 89 N.E. 756, 241 
Ill. 610; Tebow v. Wiggins Ferry Co., 
89 N.E. 658, 241 Ill. 582; Hornung v. 
Decatur Ry. & Light Co., 89 N.E. 259, 
241 Ill. 128; Craney v. Union Stock- 
yard & Transit Co., 88 N.E. 1046, 240 
Ill. 602; Wilkinson v. Adtna Life Ins. 
Co., 88 N.E. 550, 240 Ill. 205, 25 L.R. 
A.N.S. 1256, 130 Am.S.R. 269 [aff 144 
Ill.App. 388]; McMahon vy. Chicago 
City Ry. Co.,-88 N.E. 223; 239. 111,.334 
[aff 143 Ill.App. 608]; Ward v. Chi- 
cago City Ry. Co., 86 N.E.-1111, 237 
Tll. 688; Smythe v. Charles P. Parish 
& Co., 86 N.E. 754, 287 Ill. 419 [aff 140 
1ll.App. 405]; Devine vy. Chicago City 
Ryet Com 86rN. 2) 68952370 TH. 278i 
Houren v. Chicago, M. & St. P.' Ry. 
Co., 86 N.H. 611, 236 I'l. 620, 20 L.R.A. 
NiS, 1120,,12% Am-.-SR. 309 aft 139 
Tll.App. 116]; Henry v. Cleveland, C., 
Cacé& Sty Loy. Co., 86 INsB: 231) W236 
Tll. 219; Ragsdale v. Illinois Cent. R. 
Go., 86, N.#..214, 236 ds 175; .Gins- 
man v. Illinois Commercial Men’s 
Ass’n, 85 N.E. 913, 235 Ill. 635 [aff 139 
Ill.App. 307]; Mertens v. Southern 
Coal & Mining Co., 85 N.E. 7438,. 235 
Ill. 540 [aff 140 Ill. App. 190]; Klofski 
v. Railroad Supply Co., 85 N.E. 274, 
235 Ill. 146 [aff 138 I1].Anp. 468]; Don- 
nelly v. Chicago City Ry. Co., 85 N. 
Hy 233,1235 Ill) 35 [aft 236 1 App: 
204]; Kennedy v. Swift Co., 85 N.E. 
287, 234 Ill. 606; Floto v. Floto, 84 
N.E. 712,233 Ill. 605; Miroslawski v. 
Ferguson & Lange Foundry Co.; 83 


N.E. 1086, 232 Ill. 680; McCann v. 
Mayer, 83 N.E. 1042, 232 Ill. 507 [aff 
136 I1l.App. 501];, Pauckner v. Wakem, 
83 N.E. 202, 231 Ill. 276, 14 L.R.A.N. 
S. 1118; Wallace v. City of Farming- 
ton, 83 N.E. 180, 231 Ill. 232; Koshin- 
ski v. Illinois Steel Co., 83 N.E. 149, 
Zook lh 198-, lhinois, Cent..4ks. Comme 
Stewart, 82 N.B. 590, 230 Ill. 204; 
North American Restaurant & Oyster 
House v. McElligott, 81 N.E. 388, 227 
Ill. 317 [aff 129 Ill.App. 498]; Deer- 
ing Harvester Co. v. Barzak, 81 N.E. 
1, 227 Ill. 71; Postal Telegranh Ca- 
ble Co. v. Likes, 80 N.E. 136, 225 111. 
249 [aff 124 I1]l.App. 459]; Chicago, 
P. & St. L. Ry. Co. v. Renter, 79 N.EB. 
166, 223 Ill. 387 [aff 119 Ill.Apnp. 2321; 
Town of Normal v. Bright, 79 N.E. 
90, 223 Ill. 99 [aff 125 Ill.App. 4781; 
Schwartz v. McQuaid, 73 N.E. 562, 214 
Il. 357,,; 105 Am:.S Ri. 112: iChicago 
North Shore St. R. Co. v. Strathmann, 
72. N.E. 800, 213 Ill. 252; Indiana, 
ete., R. Co. v. Ostot, 72 N.E... 387, 2242 
Ill. 429 [aff 113 Ill.App. 37]; Chicago, 


ete., R. Co. v. Newell, 72 N.E. 416, 212 


Jil. 332 [error dism 25 S.Ct. 801, 198 
U.S. 579, 49 L.Ed. 1171]; Chicago City 
R. Co. v. Matthieson, 72 N.E. 443, 212 
Ill. 292 (aff 113 I1l.App. 246]; Shickle- 
Harrison, ete., Iron Co. v. Beck, 72 N. 
E. 428, 212 Ill. 268; Chicago Union 
Traction Co. v. Olsen, 71 N.E. 985, 211 
Ill. 255 [aff 113 Ill.App. 303]: Masonic 
Fraternity Temple Assoc. v. Collins, 
71 N.E. 396, 210 Ill. 482 [aff 110 Ill. 
App. 504]; Chicago Union Traction 
Co. v. Reuter; 71. N.E. 328, 210 [ll. 279; 
Illinois, etc., R. Co. v. Freeman, 71 
N.E. 444, 210 [1l. 270; Illinois Termi- 
nal R. Co. v. Thompson, 71 N.H. 328, 
210 Ill. 226 [aff..112 Il-Avp. 463]; 
Kehl v. Abram, 71 N.E. 347, 210 Ill. 
218, 102 Am.S.R. 158 [aff 112 Il].App. 
77]; Wllinois Cent. R. Co. v- Keegan, 
W1-N.E. 321, /210 <Ill. 150) [ath 112, E; 
Avp. 28]; Illinois Cent. R. Co. v. 

Prickett, 71 N.E. 435, 210 I11. 140; 

Rock Is!and Sash, ete., Works v. Pohl-. 
man, 71 N.B. 428, 210 Ill. 133 [aft 99 
Ill.App. 670]; Commonwealth Elec- 
tric Co. v. Melville, 70 N.E. 1052, 210 
Ill. 70 [aff 110 Ill.App. 242]; Chicago 
City RicComve Bundy, (Nib 2855 2110 
Ill. 39 [aff 109 Ill. App. 637]; Wilmette 
v. Brachle, 71 N.E. 41, 209 Ill. 621 [aff 
110 Ill.App. 356]; Knights Templars, 
ete., Life Indemnity Co. v. Crayton, 
70 N.E. 1066, 209 Ill. 550 [aff 110 Tl. 
App. 648]; The Fair v. Hoffmann, 70 
N.E. 622, 209 Ill. 330 [aff 110 I1l.Anpp. 
500]; Beidler v. King, 70 N.E. 763, 209 
Ill. 302, 101 Am.S.R. 246; Aledo v. 
Honeyman, 70 N.E. 338, 208 Ill. 415 
[aff 108 Ill.App. 536]; Chicago City 
R. Co. v. Leach, 70 N.B. 222, 208 Ill. 
198, 100 Am.S.R. 216 [rev 104 111.A np. 
30]; Miller v. John, 70 N.E. 27, 208 
Ill. 178; Mayer v. Gersbacher, 69 N. 
BE. 789, 207 Ill. 296 [aff 106 Ill.App. 
511]; Macon v. Holcomb, 69 N.E. 79, 
205 Ill. 643; Ehlen v. O’Donnell, 68 
N.E&. 766, 205 Dl. 38 [aff 102 Ill.App. 
141]; James White Memorial Home 
v. Haeg, 68 N.E. 568, 204: Ill. 422; 
England v. Fawbush, 68 N.E. 526, 
204 Ill: 384; Chicago City R. Co. v. 
Fennimore, 64 N.BH. 985, 199 Ill. 9 [aff 
99: Tll.App. 174]; West Chicago St. R. 
Co. v. Lieserowitz, 64 N.B. 718, 197 
Ill. 607; Elgin, ete, R. Co. v. Duffy, 
61 N.E. 482, 191 Ill. 489 [aff 93 Il).App. 


463]; Chicago, ete., R. Co. v. Smith, 
54 N.E. 325, 180 Ill. 453 faff 77 +11. 
App. 49273" Chicago,, ete?) RY (Cor ev: 


Murowski, 58 N.B. 572, 179 Tll. 77 [aff 
78 Ill.App. 661]; Sollars v. Review 
Pub. Co., 264, T]l.App. 207; Norkevich 
v. Atchison, T.& SS. EF. Ro Cod 263-1: 
App. 1 [cert den 52 S.Ct. 497, 286 U. 
S. 544, 76 L.Ed. 1282]; Fleming v. 
City of Chicago, 260 Ill.Apn. 496; 
Bolle v. Chicago & N. W. Ry. Co., 258 
Tll.App. 545 [cert den on ‘sugg of 
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guide, the jury in their deliberations, and thus frus- | trate the very object for which the instructions are 


diminution of record 52 S.Ct. 6, 76 L. 
Ed. 1299, and rev 52 S.Ct. 59, 284 U. 
S. 74, 76 L.Ed. 173]; Alexander v. 
Brewerton Coal Co., 258 Ill.App. 281; 
Grinestaff v. New York Cent. R. R., 
257 I1l.App. 301; Meyer v. Correct 
Motor Fuels Co., 254 Ill.App. 261; 
Schwartz v. Lindquist, 251 Iil.App. 
320; J. F. Humphreys & Co. v. City of 
Bloomington, 246 Ill.App. 334; Hub- 
bard vy. City of Wood River, 244 Ill. 
App. 414; Bowers v. Heflebower, 243 
TIll.App. 129; Brown vy. Illinois Termi- 
nal Co., 237 Ill.App. 145 [aff 150 N.E. 
242, 319 Ill. 326]; H. W. Faulkner & 
Co. v. Centralia Bottling Works, 234 
Tll.App. 9; Collins v. Missouri-Illi- 
nois R. Co., 233 Ill.App. 545; Hilder- 
brand v. Baldwin, 233 Ill.App. 278; 
Martini v. City of Grafton, 231 I11. 
App. 506; Raleigh Mfg. Co. v. Great 
Western Smelting & Refining Co., 227 
Ili.App. 221; Locander v. Joliet & 
Eastern Traction Co., 225 Ill.App. 143; 
Reichelt v. Anderson, 222 I11.App. 
176; Fairfowl v. Price, 221 Ill.App. 
447; Greenberg vy. Conrad, 220 Ill. 
App. 508; Watts v. Wabash Ry. Co.. 
219 Ill.App. 549; Swalm v. City of 
Joliet, 219 Ill.App. 123; Swanson v. 
Peoria & P. U. Ry. Co., 219 Ill.App. 
59; Simonich v. Chicago & Alton R. 
Co., 217 Ill.App. 336; Holcomb v. Ma- 
gee, 217 Tll.App. 272; Hopkins v. 
Whelan, 217 Ill.App. 248; Brownell 
v. Village of Antioch, 215 Ill.App. 404; 
Bacon v. Emergon-Brantingham Co., 
213 I1l.App. 96; Shellabarger Eleva- 
tor, Co.pv. Luinois @ent. UR.) Coy, 212 
I1l.App. 1; Yates v. Phillips, 211 Il. 
App. 643; Brautigan v. Union Over- 
all Laundry & Supply Co., 211 Ill. 
App. 356; Poland v. Supreme Tribe of 
Ben Hur, 211 I11.App. 176; Pochco 
v. Lllinois Terminal R. Co., 210 Ill. 
App. 598; Kinloch Long Distance 
Telephone Co. of Missouri vy. Alton 
Gas & Electric Co., 210 Ill.App. 540; 
Klusemeier vy. East St. Louis Bridge 
Co., 210 Ill.App. 537; Vanek v. Chi- 
cago City Ry. Co., 210 Ill. App. 148; 
Wall v. Chesapeake & O. Ry. Co., 210 
Ill.App. 136; Chesney v. Union Pac. 
Ry. Co., 209 Ill.App. 494; Cottam v. 
National Mutual Church Ins. Co., 209 
Tll.App. 404; Luehrs v. Marshall, 209 
Ill.App. 344; Kingsley v. Farmers’ 
Lumber & Grain Co., 209 Ill.App. 38; 
*‘Carneghi v. Gerlach, 208 Ill.App. 340; 
Kaminsky v. Chicago Rys. Co., 208 Ill. 
App. 304 [aff 121 N.E. 596, 286 Ill. 
271]; Noe v. Shoal Creek Coal Co., 
207 I11.App. 615; Appel v. Alton, G. 
& St. L. Traction Co., 207 Ill.App. 562; 
' Gilmore v. Killion, 206 Ill.App. 461 
. {aff 118 N.E. 36, 281 Ill. 154]; Thorne 
vy. Southern Illinois Ry. & Power Co., 
206 I11.App. 372; Dawson v. East St. 
Louis & Suburban Ry. Co., 206 I11. 
App. 234; Duncan v. Kammeier, 206 
Ill.App. 207; ferrell v. Southern Illi- 
nois Ry. & Power Co., 206 Ill.App. 
169; City of Alton v. Miller, 206 Il. 
App. 155; Fessenden y. Travelers’ 
Ins. Co., 205 Ill.App. 108; Compton y. 
Compton, 204 TIllApp. 629; Mc- 
‘Cormick vy. Decker, 204 Ill.App. 554; 
Murray v. Burgess, 204 Ill.App. 482; 
Sterling Wholesale Grocery Co. vy. 
Risetter, 204 Il].App. 61; Coonan y. 
Straka, 204 I1l.App. 17; Comorouski 
v. Spring Valley Coal Co., 203 I1l.App. 
617; Nulsen v. Terre Haute Brewing 
Co., 203 Tll.App. 119; Wortman y. 
Trott, 202 Ill.App. 528; Rice v. Warner 
Hotel Co., 201 11].App. 530; Livergood 
y. Stonington Coal Co., 201 I1l.App. 
114; Kerr v. City of Danville, 201 Ill. 
App. 93; Pickens v. City of Kankakee, 
‘200 Ill.App. 547; Shearer v. Aurora, 
E. & C. R. Co., 200: Ill Agp. 225; Cur- 
ran v. Junk, 200 Ill.App. 208; Hindle 
weGity, of /Joliet,, 200), TlApp. 159; 
Millett v. McDonald, 200 11l.App. 149; 
pumps sees ae 


Douvia v. City of Ottawa, 200 Ill.App. 
131; Johnson v. Hull, 199 Ill.App. 258; 
H. Albrecht & Co. v. MasSing, 199 Ill. 
App. 182; Christmann y. Illinois Cent. 
R. Co., 199 Ill.App. 139; Bourland v. 
Louisville & N. R. Co., 199 I1l.App. 
126; Born vy. Schrieber, 199 Ill.App. 
101; Neely v. Metropolitan Life Ins. 
Co., 199 Ill.App. 90; Morgan v. Carter- 
ville & Big Muddy Coal Co., 199 Ill. 
App. 83; Cox v. Rhodes Ave. Hospi- 
tal, 198 Ill.App. 82; Alsdurf v. Big 
Four Wilmington Coal Co., 198 Ill. 
App. 15; Tyrakowski v. Connell, 197 
Tll.App. 471; Kleet v. Southern Illi- 
nois Coal & Coke Co., 197 Ill.App. 243; 
Frechett v. Illinois Cent. R. Co., 197 
Ill.App. 2138; Harroun v. Benton, 197 
Ill.App. 138; Renner vy. St. Louis, I. 
M. & S. Ry. Co., 197 Ill.App. 11; Jones 
v. Crescent Coal Co., 196 Ill.App. 218; 
Smith v. Kewanee Light & Power Co., 
196 Ill.App. 118; Employers’ Liability 
Assur. Corp. of London, England v. 
Kelly-Atkinson Const. Co., 195 Ill. 
App. 620; Granite City Lime & Ce- 
ment Co. v. Hanover Fire Ins. Co. of 
New York, 194 Ill.App. 68; Gerdes v. 
Neimeyer, 193 Ill.App. 574; Utica 
Hydraulic Cement Co, v. Chicago, R. 
I. & P. Ry. Co., 193 J11.App. 390; Muen- 
ter v. Moline Plow Co., 193 Ill.App. 


261; Maher v. Chicago Rys. Co., 192 
Ill.App. 596; Zimmer v. Carlson, 192 
Tll.App. 466; Hutchison v. Chicago 


City Ry. Co., 192 Ill.App. 464; Casey 
v. Wabash R. Co., 192 IllApp. 4380; 
Cowan vy. Bouffleur, 192 I1].App. 21; 
Raxworthy v. Heisen, 191 Ill.App. 457 
[aff 113 N.E. 699, 274 Ill. 398]; Shope 
v. Laughlin, 191 I11l.App. 38; Cooper v. 
Robert Burgess & Son, 190 I1l.App. 
428; Schaffner v. C. F. Massey Co., 
189 Ill.App. 391 [aff 110 N.E. 381, 270 
fll. 207]; Hjertaas v. Gage Bros. & 
Co.,-189 Ill.App. 113; Salerno v. Mis- 
souri & Illinois Coal Co., 188 I1l.App. 
343; Lindner v. Kniseley Bros., 187 
fll. App. 444; Heath v. ‘City of Chi- 
cago, 186 Ill.App. 65; Marsh v. First 
State Bank & Trust Co. of Canton, 185 


Tll.App. 29; Rasar & Johnson vy. 
Spurling, 184 Ill.App. 357; Andress 
v. City of White Hall, 184 Ill.App. 


298; Foster v. Smith, 184 Ill.App. 255; 
Mangold vy. King, 184 Ill.App. 50; Ap- 
thorp v. Domke, 184 Ill.App. 42; 
fickersberg v. Dunklau, 184 Ill.App. 
33; Robertson v. Chicago & A. R. Co., 
183 Ill.App. 504; Collins v. Chicago 
City, Ry so. 82) MCAD ps yeh G:: 
Rodgers v. Metropolitan Life Ins. Co., 
180 Jll.App. 683; Young v. McDonald 
fingineering Co., 179 Ill.App. 87; Me- 
Cambridge y. City of Chicago, 178 Ill. 
App. 513; Cutright v. Adams Express 
Co., 175 11l.App. 269; Smith v. Bichel- 
berger, 175 Ill.App. 231; Youngvert 
v. City of Chicago, 174 Ill.App. 299; 
Tonsor v. Fidelity & Deposit Co. of 
Maryland, 173 I1l.App. 383; Quaite v. 
Swift & Co., 173 Tll.App. 197; Sertiff 
v. Armour & Co., 173 Ill.App. 149; 
Kaler v. Swift & Co., 173 I1l.App. 135; 
MeGovney v. Goesel, 172 Ill.App. 577; 
McDonnell v. Chicago City Ry. Co., 
169 IllApp. 418; Martini, v. Donk 
Bros. Coal & Coke Co., 169 Ill.App. 
139; Smith v. East St. Louis Ry. Co., 
169 Ill.App. 132; Carney v. Donk Bros. 
Coal & Coke Co., 169 Ill.App. 124; 
Felhour v. Hast St. Louis Ry. Co., 169 
Tll.App. 36; Boden v. Kewanee Coal & 
Mining Co., 168 Ill.App. 188; Sullivan 
v. Chicago City Ry. Co., 167 Ill.App. 
152; Hoxie v. Pfaelzer, 167 Ill.App. 
79; Von Stein v. Chicago City Ry. Co., 
166 Ill.App. 477; Goldblatt v. Brockle- 
bank, 166 Ill.App. 315; Yenne v. Cen- 
tralia Coal Co., 165 Ill.App. 603; Pain- 
kinsky v. Illinois Cent. R. Co., 165 Il. 
App. 556; Horney v. St. Louis & N. 
E. Ry. Co., 165 Ill.App. 547; Cummings 


v. Sobey, 164 Ill.App. 444; Replogle 
vi iToledo, St. Lt & UW R- Co., 163. 
App. 499; Spencer v. Standard Roof- 
ing Co. of Chicago, 163 Ill.App. 301; 
Fleming v. Chicago City Ry. Co., 163 
Tll.App. 185; Nave v. Gross, 162 Ill. 
App. 83; Davis v. Gwinn, 162 I1l.App. 
72; Range v. Helmbacher Forge & 
Rolling Mill Co., 161 Il].App. 211; Bal- 
Jah v. Peoria Life Ass’n, 159 I1l.App. 
222; Woods v. Toledo, St. L. & W. R. 
Co., 159 Ill.App. 209; Craw v. Chi- 
cago City Ry. Co., 159 Ill.App. 100; 
Wilson v. Baltimore & O. S. W. R. Co., 
158 Ill.App. 604; Seybert v. Sterling, 
D. & E. Electric Co., 157 IlLApp. 573; 
Kessler v. Washburn, 157 Ill.App. 532; 
Lanyon v. Lanquist & Illsley Co., 157 
Tll.App. 3816; Devine v. Kelly-Atkin- 
son Const. Co., 156 Ill.App. 602; Willi- 
son v. Dering Coal Co., 156 I1l.App. 


209; Gilmore. v. Farmer, 156 I1]l.App. 
70; Newstedt v. Meyer, 155 Ill.App. 
550; Myers v. Siville, 155 I1]l.App. 96; 


Nau v. Standard Oil Co., 154 I1].App. 
421; Dudley v. Peoria Ry. Co., 153 Ill. 
App. 619; Treptow v. Montgomery 
Ward & Co., 153 Ill.App. 422; Merritt 
v. International Harvester Co., 153 Ill. 
App. 247; Moore v. Maxey, 152 Ill. 
App. 647; Coburn v. Moline, E. M. & 
W. Ry. Co., 149 Ill.App. 132 [aff 90 
N.E. 741, 243 Ill. 448, 134 Am.S.R. 
377]; Rumpza v. Knickerbocker Ice 
Co., 148 Ill.App. 433; Jones v. Chi- 
cago City Ry. Co., 147 Ill.App. 640; 
Mark v. Chicago City Ry. Co., 146 
Ill.App. 250; Karezenska v. City of 
Chicago, 144 Ill.App. 516 [aff 88 N.E. 
188, 239 Ill. 493]; Godzicka v. Krolik, 
144 Ill.App. 468; MeGrew v. Chicago 
& M. BE. R. Co., 142 Ill.-App. 210; John- 
son v. Coey, 142 Ill.App. 147 [aff 86 
NOE.” 6782 1230" TU S888 21" RACINE 
81]; Chicago City Ry. Co. v. Kastr- 
zewa, 141 I1ll.App. 10; Wells Bros. 
Co. v. Flanagan, 139 Ill.App. 237 [aff 
86 N.B. 609, 287 Ill. 82, 127 Am.S.R. 
315]; City of Chicago v. Wieland, 139 
Tll.App. 197; Volkman v. McMullen, 
138 Ill.App. 616; Chicago City Ry. 
Co. v. Phillips, 138 Ill.App. 488; Chi- 
eago Union Traction Co. v. Scanlon, 
136 Ill.App. 212; Chicago City Ry. Co. 
v. Hagenback, 131 Ill.App. 537 [aff 
81 N.B. 1014, 228 Ill. 290]; Peo. .v. 
Cook County, 127 Ill.App. 401; Omaha 
Packing Co. v. Murray, 112 I11l.App. 
233; Chicago; etc: IR..Co. ws Pettith ae 
Tl. App. 172) [aff ‘70 N.E. 591, 2097) THs 
452]; Johnson y. Larcade, 110 I1l.App. 
611; Netcher v. Bernstein, 110 Ill. 
App. 484; Shutt Imp. Co. v. Thomp- 
son, 109 Ill.App. 540; McLeansboro v. 
Trammel, 109 Ill.App. 524; Lake Erie, 
etc., R. Co. v. Delong, 109 Ill.App. 241; 
Gaines vy. Gaines, 109 Ill.App. 226; 
West Chicago St. R. Co. vi Petters, 95 
Ill.App. 479 [aff 63 N.H. 662, 196 Il. 
298]; Illinois Cent. R. Co. v. King, 
77 TllApp.' 581 [aff 53 N.E. 552, 179 
D1 00 70) VAumsSs BR 9S 


Ind.—New York, C. & St. L. R. Co. 
v. First Trust & Savings Bank, 153 
N.E. 761, 198 Ind. 876; Koplovitz v. 
Jensen, 151 N.E. 390, 197 Ind. 475; 
Union Traction Co. of Indiana v. Al- 
stadt, 143 N.E. 879, 195 Ind, 389; Ster- 
ling Fire Ins. Co. v. Comision Reg- 
uladora del Mercado de Henequen, 
143 N.E. 2, 195 Ind. 29; Hensley v. 
Hilton, 131) N- Es 38, 191) Ina sor 
Talge Mahogany Co. v. Burrows, 130 
N.E. 865, 191 Ind. 167; Terre Haute, 
I. & E. Traction Co. v. Stevenson, 123 
N.E. 785, 126 N.E. 38, 189 Ind. 100; 
Citizens’ Bank of Michigan City v. 
Opperman, 115 N.E. 55, 188 Ind. 212 
[cert den 38 S.Ct. 424, 246 U.S. 673, 
62 L.Ed. 932, and error dism 39 S.Ct. 
330, 249 U.S. 448, 63 L.Ed. 701]; Ohio 
Electric Ry. Co. v. Lease, 121 N.E. 1, 
187 Ind. 668; Cleveland, C., C. & St. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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given. This general rule has been 


Tea Rye CO... Markle, 119 a NG esi, 
187 Ind. 553; Indiana Steel & Wire 
Co. v. Studes, 119 N.E. 2, 187 Ind. 
469; Union Traction Co. of Indiana v. 
Haworth, 115 N.E. 753, 119 N.E. 869, 
187 Ind. 451; Ramseyer v. Dennis, 
TAG NEE, 41:7, 0119 ONE 16, 18% >ind. 
420; Chicago & E. R. Co. v. Steele, 
118 N.E. 824, 119 N.E. 483, 187 Ind. 
358; Chicago, I. & L. Ry. Co. v. Med- 
lock, 118 N.E. 810, 187 Ind. 224; Kaw- 
neer Mfg. Co. v. Kalter, 118 N.E. 561, 
187 Ind. 99; Lavene v. Friedrichs, 115 
N.E. 324, 116 N.E. 421, 186 Ind. 333; 
Cleveland: Cyecr & St. ine Ry Co: -v: 
Wise, 116 N.E. 299, 186 Ind. 316; Cen- 
tral Indiana Ry. Co. v. Wishard, 114 
N.E. 970, 186 Ind. 262 [transf from 
Appellate Court 108 N.E. 35]; Amer- 
ican Maize Products Co. v. Widiger, 
114 N.E. 457, 186 Ind. 227; Stalker v. 
Breeze, 114 N.E. 968, 186 Ind. 221; 
Guarantee Tire & Rubber Co. v. Ve- 
hicle Apron & Hood Co., 115 N.E. 89, 
186 Ind. 145; Yetter v. Yetter, 110 N. 
3: 195, 185 Ind» 206; New York, °C: 
& St. -L. R. Co. v. Shields, 112 N.E. 
762, 185 Ind. 704; City of Kokomo v. 
Loy, 112 N.E. 994, 185 Ind. 18; Dan- 
ville Trust Co. v. Barnett, 111 N.E. 
429, 184 Ind. 696; Vandalia Coal Co. 
v. Coakley, 111 N.E. 426, 184 Ind. 661; 
Chicago & HE. R. Co. v. Mitchell, 110 
N.E. 215, 184 Ind. 383; Sax v. Zanger, 
111 N.E. 1, 184 Ind. 262; Kingan & 
Co. v. Clements, 110 N.E. 66, 184 Ind. 
213; Breadheft v. Cleveland, 108 N.E. 
5, 110 N.E. 662, 184 Ind. 130; Elgin 
Dairy Co. v. Shepherd, 108 N.E. 234, 
109 N.E. 353, 183 Ind. 466; Vandalia 
R. Co. vy. Holland, 108 N.E. 580, 183 
Ind. 438; Terre Haute, I. & E. Trac- 
tion Co. v. Weddle, 108 N.E. 225, 183 
Indes Gow eittspureh, iC. Cc \é& St. 
Ry. Co. v. Crockett, 106 N.E. 875, 182 
Ind. 490; Bray v. Tardy, 105 N.E. 772, 
182 Ind. 98; American Motor Car Co. 
v. Robbins, 103 N.E. 641, 181 Ind. 417; 
Chicago & E. R. Co. v. Lain, 103 N.E. 
847, 181 Ind. 386; Bolland v. Caudel, 
104 N.E. 577, 181 Ind. 295; Grand 
Rapids & I. R. Co. v. Oliver, 103 N.E. 
1066, 181 Ind. 145; Bradley v. On- 
stott, 102 N.E. 798, 180 Ind. 687; Chi- 
cago & E. R. Co. v. Dinius, 103 N.E. 
652, 180 Ind. 596; Kingan & Co. v. 
King, 100 N.E. 1044, 179 Ind. 285; 
Peabody Alwert Coal Co. v. Yandell, 
LOO) NES 758;. 119-8 Ind. 1222). mae 
iro M yn C hate, Os Day UVa COs 

Brown, 97 N.E. 145, 98 N.E. "625, 178 
Ind. 11; Cleveland, Ce Cc. & St. L. Ry. 


Co. v. Smith, 97 N.E. 164, 177 Ind. 524; 
Brooks v. Muncie & P. Traction Co., 
95 N.E. 1006, 176 Ind. 298; Odlitic 


Stone Co. of Indiana vy. Ridge, 91 N. 
BY 944, 174 Ind: 558% Muneie & P. 
Traction Co. v. Hall, 90 N.E. 312, 173 
Ind. 292; Evansville & T. H. R. Co. 
v. Berndt, 88 N.E. 612, 172 Ind. 697; 
Town of Newcastle v. Grubbs, 86 N. 
i. 757, 171 Ind. 482; Pittsburgh, C., 
Cc. & St. L. Ry. Co. v. Collins, 80 N.E. 
415, 168 Ind. 467; New Jersey, I. & 
I. R. Co. v. Tutt, 80 N.E. 420, 168 Ind. 
205; M. S. Huey Co. v. Johnston, 73 
N.E. 996, 164 Ind. 489; Barricklow v. 
Stewart, 72 N.E. 128, 168 Ind. 438; 
Southern Indiana R. Co. v. Harrell, 68 
N.E. 262, 161 Ind. 689, 63 L.R.A. 460 
[rev (App.) 66 N.E. 1016]; Republic 


Iron, ete., Co. v. Ohler, 68 N.E. 901, 
161, Ind. 393; ° Citizens’ St..R. Co. -v. 
Jolly, 67 N.E. 935, 161 Ind. 80; In- 


dianapolis St. R. Co. v. Robinson, 61 
N.E. 936, 157 Ind. 414; Chicago, etc., 
R. Co. v. Thomas, 55 N.E. 861; Even- 
son v. Seller, 4 N.E. 854, 105 Ind. 266; 
Midwest Motor Coach Co. v. Elliott, 
(App.) 182 N.E. 541; Finley v. Mor- 
ris, (App.) 181 N.E. 534; Heerdink vy. 
Kohmescher, (App.) 180 N.E. 683; 
Terre Haute, Indianapolis & Eastern 
Traction Co. v. Wallace, (App.) 180 
N.E. 485; Massachusetts Bonding & 
Insurance Co. v. Bankers’ Surety Co., 
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stated in a num- | ber of different forms of language, controlled im: 


p.) 179 N.E. 329; Rice v. Rice, 175 
a 540, 92 Ind.App. 640; Chicago, 
. & L. Ry. Co. v. Younger, (App.) 175 
-E. 290; Western & Southern Life 
Ins Con We evOSSh 7 NEN ot 2,8 SL 
Ind.App. 552; Pillsbury Flour Mills 
Co. v. Citizens’ Nat. Bank of Peru, 169 
NB) 852, 9L ) ind Appi 211; Union 
Traction Co. of Indiana v. Wynkoop, 
154 N.E. 40, 90 Ind.App. 331; Chica- 
go & E. I. Ry. Co. v. Schraeder, 163 
N.E. 534, 89 Ind.App. 100; Chester v. 
American Trust & Savings Bank, 141 
N.E. 10, 88 Ind.App. 105; Croatian 
Bros. Packing Co. v. Rice, 147 N.E. 
288, 88 Ind.App. 126; Wabash Ry. Co. 
v. Bixby, 163 N.E. 231, 88 Ind.App. 
52; City of New Castle v. Smith-Jack- 
son Co., 161 N.E. 692, 87 Ind.App. 
418; Southern Ry. Co. v. Jaynes, 140 
N.E. 556, 86 Ind.App. 451; Hurst v. 
Reeder, 157 N.E. 101, 86 Ind.App. 294; 
Supreme Tribe of Ben Hur v. Bastian, 
151 N.H. 346, 85 Ind.App. 327; Welch 
v. Page, 154 N.E. 24, 85 Ind.App. 301; 
Steele v. City of Bloomington, 147 
N.E. 718, 83 Ind.App. 73; United Tele- 
phone Co. v. Barva, 147 N.E. 716, 83 
Ind.App. 61; Friedman y. Citizens’ 
Natural Gas, Oil & Water Co., 147 
N.E.. 294,. 82 IndiApp. 667; Terre 
Haute, Indianapolis & Hastern Trac- 
tion Co. v. McDermott, 144 N.E. 620, 
82 Ind.App. 134 [mod op 141 N.E. 
362]; Talge Mahogany Co. v. Bur- 
rows, 143 N.E. 692, 82 Ind.App. 253; 
Miller v. Johnson, 144 N.E. 37, 82 
Ind.App. 85; H. H. Woodsmall, Inc., 
v. Steele, 141 N.E. 246, 82 Ind.App. 
58; Union Traction Co. of Indiana v. 
Creque, 138 N.E. 267, 80 Ind.App. 12; 
Locomotive Engineers’ Mut. Life & 
Accident Ins. Ass’n v. Higgs, 135 N. 
HE Sb Sa Mom ING App .we4 Zio abe aynerwy. 
Burnett, 133 N.E. 147, 78 Ind.App. 64; 
Ohio Electric Co. v. Evans, 134 N.E. 
519, 77 Ind.App. 669; City of Lafay- 
ette v. Clark, 132 N.E. 651, 76 Ind. 
App. 565; Garn v. Houser, 128 N.E. 
Eee 15 Ind.App. 364; Baltimore & O. 
Ss. Ry Cou. Wheeler, 129 N.E. 40, 
75 aa App. 191; Steelman v. Byrne, 
129 N.E. 631, 75. Ind.App. 26; Walker 
Hospital v. Pulley, 127 N.E. 559, 128 
N.E. 933, 74 Ind.App. 659; Seaver v. 
Vonderahe, 127 N.E. 206, 74 Ind.App. 
631; City of Indianapolis v. Moss, 128 
N.E. 857, 74 Ind.App. 129; Haskell & 
Barker Car Co. v. Erickson, 128 N.E. 
466, 73 Ind.App. 657; Lake Erie & 
W. R. Co. v. Howarth, 124 N.E. 687, 
127 N.E. 804, 73 Ind.App. 454; Equi- 
table Life Assur. Soc. of the United 
States v. James, 127 N.E. 11, 73 Ind. 
App. 186; Hawkins yv. Rieman, 125 N. 
Ke. 410, 73 Ind.App. 127; Morgan v. 
Winship, 126 N.E. 37, 72 Ind.App. 473; 
Terre Haute, I. & E. Traction Co. v. 
Hickey, 124 N.E. 412, 72 Ind.App. 423; 
State v. McNelis, 122 N.E. 690, 72 Ind. 
App. 231; Lake Erie & W. R. Co. v. 
Douglas, 125 N.E. 474, 71 Ind.App. 
567; Chesapeake & O. Ry. Co. v. Per- 
ry, 125 N.m.)414,. 71 Ind.App. 506; 
Grand Trunk & Western R. R. v. Glin- 


Ski, 125 NE 53, 71> IndApp i397; 
Meeker Hotel Co. v. Forgan, 124 N.E. 
505, 71 Ind.App. 199; Metropolitan 


Life Ins. Co. v. Wathen, 124 N.E. 403, 
71 Ind.App. 145; Haskell & Barker 
Car Co. v. Logermann, 123 N.E. 818, 
71 Ind.App. 69; Scottish Union & Na- 
tional Ins. Co. v. B. E. Linkenhelt & 
Co;, 121 ON. 803) 00) ind Appi ascdae 
Deep Vein Coal Co. v. Ward,.123 N 
BH. 228, 70 Ind.App. 161; Indianapolis 
& Cincinnati Traction Co. v. Helms, 
121 N.E. 279, 70 Ind.App. 137; Van- 
dalia R. Co. v. Fry, 123 N.E. 124, 70 
Ind.App. 85; Fitch v. Gundrum, 122 
N.E. 428, 69 Ind.App. 572; American 
Steel Foundries v. Sech, 122 N.E. 347, 
69 Ind.App. 538; Petre v. Petre, 121 
N.E. 285, 69 Ind.App. 57; Van Spanje 
v. Hostettler, 119 N.E. 725, 68 Ind. 
App. 518; Showers Bros. Co. vy. Davis, 


118 N.E. 697, 68 Ind.App. 227; Gib- 
son v. City of Indianapolis, 119 N.E. 
1011, 68 Ind.App. 89; Chicago, I. & Si 
R. Co. v. Neizgodski, 118 N.E. 559, 
66 Ind.App. 557; Aufderheide v. Fulk, 
112 N.E. 399, 64 Ind.App. 149; Day- 
witt v. Daywitt, 114 N.E. 694, 63 Ind. 
App. 444; Deep Vein Coal Co. v. 
Rainey, 112 N.E. 392, 62 Ind.App. 608; 
Vandalia Coal Co. v. Alsopp, 109 N.E. 
421, 61 Ind.App. 649; Bright Nat- 
Bank of Flora v. Hartman, 109 N.E. 
846, 61 Ind.App. 440; Chicago & E. 
R. Co. v. Biddinger, 109 N.E. 953, 61 
Ind.App. 419; Vandalia R. Co, v. Par- 


ker, 111 N.E. 6387, 61 Ind.App. 146; 
J. F. Darmody Co. v. Reed, 111 N.E. 
317, 60 Ind.App. 662; Pennsylvania 


Co. v. Reesor, 108 N.E. 983, 60 Ind. 
App. 636; P. B. Arnold Co. v. Buchan- 
an, 111 N.B. 204, 60 Ind.App. 626; 
Marietta Glass Mfg. Co. v. Bennett, 
106 N.E. 419, 60 Ind.App. 435; Lake 
Shore & M. S. Ry. Coz tveyWw H. Mc- 
Intyre Co., 108 N.E. 978, 60 Ind.App. 
Ode Maywood Stock Farm Importing 
Co. v. Pratt, 110 N.E. 243, 60 Ind.App. 
131; Kokomo Brass Works v. Doran, 
105 N.E. 167, 59 Ind.App. 583; W. Mc- 
Millen & Son y. Hall, 109 N.E. 424, 59 
Ind.App. 545; Indiana Union Trac— 
tion Co. v. Cauldwell, 107 N.BE. 705, 59 
Ind.App. 513; Louisville & §S. I. Trac- 
tion Co. v. Lottich, 106 N.E. 903, 59 
Ind.App. 426; Smith v. Graves, 108 
N.E. 168, 59, Ind. App. 55; C. F. Adams. 
Conv. Helman, 106 N.E. (83;0Do) inde 
Louisville & §S. I. Traction 
Lloyd, 105 N.B. 519, 58 Ind. 
App. 39; Evansville Furniture Co. v. 
Freeman, 105 N.E. 258, 107 N.E. 27, 
57 Ind.App. 576; Ableman v. Haehnel, 
103 N.E. 869, 57 Ind.App. 15; Domes- 
tic Block Coal Co. v. Holden, 103 N. 
BE. 73, 56 Ind.App. 634; Plummer v.. 
Indianapolis Union Ry. Co., 104 N. Ez 
601, 56 Ind.App. 615; EL. S. Ayres: & 
Co. v. Harmon, 104 N.E. 315, 56 Ind. 
App. | 436;). Prudential Ins.) Ca. - of 
America v. Union Trust Co., 105 N.E. 
505, 56 Ind.App. 418; Wright v. Fox, 
103 N.E. 442, 56 Ind. App. 315; Wal- 
ley v. Wiley, 104 N.E. 318, 56 Ind. 
App. iit Burtonducvs Dautrich, 103 
N.E. 953, 55 Ind.App. 384; Evansville 
Gas & Blectric Light Co. v. Robert- 
son, 100 N.E. 689, 55 Ind.App. 353; 
National Fire Roofing Co. Ve Smith, 
99 N.E. 829, 55 Ind.App. 124; Jenney 
Electric Mfg. Co. v. Flannery, 98 N.B. 
424, 53 Ind.App. 397; Guilfoil Con- 
tracting Co. vi Clark, 99 NEE TtG2 52 
Ind.App. 646; Barton v. Barton, 100 
N.E. 870; 52 Ind.App. 537; Vandalia 
Coal Co. v. Havirkamp, 98 N.E. 643, 
52 Ind.App. 397; Southern Ry. Co. v- 
Adams, 100 N.E. 773, 52 Ind.App. 322; 
Cleveland, ‘Cs €) & St Ew Ry ioe w 
Van Laningham, 97 N.E. 573, 52 Ind. 
App. 156; Hspenlaub v. Hedderich, 100 
N.E. 382, 52 Ind.App. 139; Heston v.- 
Dougan, 96 N.E. 614, 52 Ind.App. 40; 
Mortimer v. Daub, 98 N.E. 845, 52 Ind. 
App. 380; Indianapolis & M. Rapid 
Transit Co. v. Reeder, 100 N.E. 101, 51 
Ind.App. 538; Indianapolis Southern 
R. Co. v. Tucker, 98 N.E. 431, 51 Ind. 
App. 480; Baltimore & O. R. Co. v. 
Keiser, 94 N.E. 330, 51 Ind.App. 58; 
Baltimore & O. S. W. R. Co. v. Huddle— 
ston, 98 N.E. 382, 50 Ind.App. 698;: 
Baltimore & OSES Win Comms Ma- 
lott, 98 N.B.. 382, 50 Ind. App. 697; 
Chicago & E. R. Co. v. Hamerick, 96: 


N.E. 649, 50 Ind.App. 425 [order 
set aside 97 N.E. 546, and reh den 
98 N.E. 422]; Baltimore & O. S. W. 


R. Co. v. Reed, 98 N.E. 141, 50 Ind. 
Apps 220; Cleveland (Cjl7e™ & Stab, 
Ry. Co. v. Federle, 98 "NB. 123, 50 
Ind.App. 147; Haddon Vv. Crawford, 
97 N.E. 811, 49 Ind.App. 551; South- 
ern Indiana Gas Co. v. Tyner, 97 N. 
BE. 580, 49 Ind.App. 475; Cleveland, 
Crp C6 Stel. RY COs Born, 96 N.E 
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some cases by the peculiar cireumstances of the | particular case. For example, it has been variously 


Goal Co. v. Liddil, 94 N.H. 411, 49 Ind. | 458. va Bie 145 Ne ales a ees ee 
App. 40%, Chicago &V be oT. Ri" Cor xv. yg: 3 r tor ieckmann v. icago Ye 
Goon, 93 N.E. 561, 95 N.B. 596, 48 Ind. | choy Re at pe ep iain eet tas Go., 144 N.W. 587, 163 Iowa 13; Kaus 
App. 675; Toledo, St. L. & W. R. Co. | state Highway Commission, 241 N.W. | Y: Gracey, 144 N.W. 625, 162 Iowa 671; 
vy. Lander, 95 N.H. 319, 48 Ind.App.|6@93- tnion Loan Co. v. Boyce, 238 | Stokes v. Sac City, 144 N.W. 639, 162 
56; Miller v. Miller, 94 N.H. 243, 47! NW. 471: Duncan v. Rhomberg, 936 | lowa 514; Tullis v. H. S. Chase & Co., 
Ind.App. 239; Snow v. Indianapolis & | Now. 638, 212 Lowa 389; O’Hara v. | 144 N.W. 17, 162 Iowa 264; Phelps v. 
RY. €o:, 93 N.B. 1089, 47 Ind. App. Chaplin 233 N.W. 516, 211 Towa 404; Chicago, CRUD VE eae Ry. Co., 143 N.W. 
189; City of Logansport v. Smith, 93 | Stilson ’v. Bllis, 225 N.W. 346, 208 | $53, 162 Iowa 123, Lockridge vy. Min- 
N.E. 8838, 47 Ind.App. 64; Weil v. Wa- | Towa 1157: Love v. Ft. Dodge, D. M. | neapolis & St. L. Ry. Co. 140 N.W. 
terhouse, 91 N.H. 746, 46 Ind.App. 690;|@ S R. Go. 224 N.W. 815, 207 Lowa | 834, 161 lowa 74, Ann.Cas.1916A 158; 
Princeton Coal Mining Co. v. Howell,| 1978: Burke v. Town of Lawton, 223 | 2omlinson v. Sovereign Camp of 
92° N.E. 122, 46° Ind. App. 572; ° In- N.W. 397, 207 Iowa 585; Schipfer v. Woodmen of the World, 141 N.W. 950, 
diana Union Traction Co. v. Ohne, 89 Stone, 218 N.W. 568, 219 NW. 933, 206 160 Sowa 472; Thompson v. National 
N.E. 507, 45 Ind.App. 682; Miami Coal | Towa 328: In re Anderson's state, | Cable & Mfg. Co., 141 N.W, 912, 160 
Co. v. Kane, 90 N.E. 18, 45 Ind.App. | 913 NW. 567, 203 Towa 985; Mulenix | Lowa 403; Gray v. Chicago, R. lL & P. 
391; Dunlap v. Indiana 'Union Trac- | y, Fairfield Nat. Bank of Fairfield, 209 | RY. Co. 139 N.W. 934, 160 Iowa 1; 
tion Co., 90 N.E. 904, 45 Ind.App. 347; | Now. 432, 203 Iowa 897; Tabler v. |C@Sh v. Dennis, 139 N.W. 920, 159 
Pittsburgh, ce, COM aerce teil Opad DANA) oni Cony. Evans 912 N.W. 161, 202 Iowa 1386: lowa 18; In re Law’s Estate, 138 N. 
Rogers, 87 N.B. 28, 45 Ind.App. 230;|Wemon v. Kessel, 209 N.W. 393, 202 | W- 531, 158 Towa 609; Vernon v. Iowa 
Greener v. Nielhaus, 89 N.E. 377, 44] Towa 273: Merchants’ State Bank of | State Traveling Men’s Ass'n, 138 N.W. 
Ind.App. 674; Brinkman yv. Pacholke, | Velva, N. D., v. Roline, 205 N.W. 863, | 696, 158 Iowa 597; Boerner Fry Co. 
84 N.E. 762, 41 Ind.App. 662; Balti- | 200 Iowa 1059; Application of Long- v. Mucci, 138°N.W. 866, 158 Iowa 315; 
more & O. S. W. R. Co. v. Waiker, 84] street, 205 N.W. 343, 200 Iowa 723; | Starr v. Chicago, B. & Q. R. Co., 136 N. 
N.E. 730, 41 Ind.App. 588; New York, | Conover vy. Hasselman, 202 N.W. 502, | W- 524, 156 Iowa 311; Sewing v. Har- 
Cc. & St. L. R. Co. v. Flynn, 81 N.E.|199 towa 661; Shields v. Holtorf, 201 | ison County, 136 N.W. 200, 156 Iowa 
741, 82 N.B. 1009, 41 Ind.App. 501;|N.W. 63, 199 Towa 37; Vincent, Albin | 229;, Clark v. Iowa State Traveling 
City of Whiting v. Hagan, 83 N.E.]@ Strahl v. Hines, 200 N.W. 1, 198 | Men’s Ass'n, 185 N.W. 1114, 156 Iowa 
‘1016, 41 Ind.App. 377; Cleveland, C.,| Towa 1224; McIntosh v. Home Mut. | 201, 42 L.R.A.N.S. 631; Yoder v. En- 
C. & St. L. Ry. Co. v. Wuest, 83 N.E. | Ins. Ass'n of Lowa, 200 N.W. 694, 198 | @lebert, 136 N.W. 522, 155 Iowa 515; 
620, 41 Ind.App. 210; Oil Well Sup-|lowa 1038; Windahl v. Hasselman, Cubbage v. Hstate of Conrad Younger- 
ply Co. v. Priddy, 83 N.E. 623, 41 Ind. | 200 N.W. 583, 198 Iowa 1001; Travers- |™an, 134 N.W. 1074, 155 Iowa 39; 
App. 200; City of La Porte v. Henry, | Newton Chautauqua System y. Naab, | Chapman v. Pfarr, 132 N.W. 957, 153 
83 N.B. 655. 41 Ind.App_ 197; Cleve-]196 N.W. 36, 196 Iowa 1313, 32 A.L.R. | Lowa 20; Pickler v. Wise, 132 N.W. 
land, C., C. & St. L. Ry. Co. v. Schnei-| 780; Faatz v. Sullivan, 200 N.W. 321, | 815, 152 Iowa 644; Dahl v. Hansen, 
der, 82 N.E. 538, 40 Ind.App. 524; Lou- | 189 Iowa 875; McMaken v. McMaken, | 132_N.W. 965, 152 Towa 555; Groeltz 
isville & N. R. Co. v. Gollihur, 82 N.|/195 N.W. 350; Weir v. Central Nat. | Y: Bourne, 130 N.W. 1093; Smith y. 
HB. 492, 40 Ind.App. 480; City of | Fire Ins. Co., 189 N.W. 794, 194 Iowa | Hendrix, 128 N.W. 360, 149 Iowa 255; 
Bloomington v. Woodworth, 81 N.E.| 446; Lamp v. Lannegan, 188 N.wW.|Dow v. Des Moines City Ry. Co., 126 
611, 40 Ind. App. 373; Southern In-| 982: Anderson v. U. S. Railroad Ad-|N.W. 918, 148 Iowa 429; Case v. Chi- 
diana R. Co. v. Osborn, 78 N.E. 248, | ministration, 188 N.W. 826, 193 lowa | cago Great Western Ry. Co., 126 N.W. 
79 N.E. 1067, 39 Ind.App. 333; Balti- 1041; Cawley v. People’s Gas & Blec- 1037, 147 Iowa 747; Neidy v. Little- 
more, etc., R. Co. v. Cavanaugh, 71 N. tric Co., 187, N.W. 591, 193 Iowa 506; |John, 125 N.W. 198, 146 Iowa 355; 
A. 239, 35 Ind.App. 32; Espenlaub v.| Horst v. Handke, 180 N.W. 762, 190 | Engvall v. Des Moines City Ry. Co., 
Bllis, 72 N.E. 527, 34 Ind.App. 163; | Iowa 658; Riniker v. Newkirk, 179 N. | 121. N.W. 12, 145 Iowa 560; Harris Vv. 
Southern R. Co. v. State, (App.) 721 Ww. 825; "Mitchell v. Mystic Coal Co., | Beebe, 123 N.W. 938, 144 Iowa 735; 
N.E. 174; Cleveland, etc., R. Co. v./179 N.W. 428, 189 Iowa 1018; Arnett | Doherty v. Des Moines City Ry. Co., 
Cc. & A. Potts & Co., 71_N.E. 685, 83]v, Illinois Cent. R. Co., 176 N.W. 322, |121 N.W. 690, 144 Iowa 26; Delfs v. 
Ind.App. 564; Indianapolis St. R. Co.|188 Iowa 540; Bashaw-Joy Co. v.|Dunshee, 122 N.W. 236, 143 Iowa 381; 
v. Schomberg, (App.) 71 N.E. 237; | Walsh, 174 N.W. 399, 187 Iowa 574; | Gray v. Chicago, R. I. & P. R. Co., 121 
Southern Indiana R. Co. v. Davis, 69 | McDermott v. Ida County, 171 N.W. N.W. 1097, 143 Iowa 268; Burger v. 
N.E. 550, 32 Ind.App. 569 [withdraw- | 690, 186 Iowa 736; Fuller v. Illinois | Omaha, ete., R. Co., 117 N.W. 35, 139 
ing op (App.) 68 N.H. 191]; Fritzing- | Cent. R. Co., 173 N.W. 137, 186 Iowa | Lowa 645, 130 Am.S.R. 343; Beck v. 
er v. State, 67 N.E. 1006, 31 Ind.App. | 686; Noyes v. Des Moines Club, 170 | Umshler, 116 N.W. 138, 139 Iowa 378; 
350; Muncie Natural Gas Co. v. Al-| N.W. 461, 186 Iowa 378, 3 A.L.R. 605; | McGuire v. Chicago, B. & Q. R. Co., 
lison, 67 N.E. 111, 31 Ind.App. 50;| Omaha Beverage Co. v. Temp Brew |116 N.W. 801, 138 Iowa 664 [aff 31 S. 
Golibart v. Sullivan, 66 N.E. 188, 30|Co., 171 N.W. 704, 185 Iowa 1189; | Ct. 259, 219 US. 549) 55. Wdsc3s2843 
Ind.App. 428; Reynolds vy. Pierson, 64} Lang v. Marshalltown Light, Power & | Mickey v. City of Indianola, 114 N.W. 
N.E. 484, 29 Ind.App. 273; Chicago, | Ry. Co., 170 N.W. 463, 185 Iowa 940;]1072; Strand v. Grinnell Automobile 
ete., R. Co. v. Curless, 60 N.E. 467. 27 | Hawkeye Mfg. Co. v. Farmers’ Mer- Garage Co., 113 N.W. 488, 136 Iowa 
Ind.App. 306; North British, etc., Ins. | cantile Co., 168 N.W. 868; Risser v. | 68; Doggett v. Chicago, B. & Q. Ry. 
Co. v. Rudy, 60 N.E. 9, 26 Ind.App. | Parr, 168 N.W. 865 [op mod 172 N.W. | Co., 112 N.W. 171, 134 Iowa 690, 13 
472; Evarsville v. Senhenn, 59 N.E.| 446]; Turner v. Brien, 167 N.W. 584, | L.-R.A.N.S. 364, 13 Ann.Cas. 588; Dean 
863, 26 Ind.App. 362; Home Ins. Co. v.|184 Iowa 320, 3 A.L.R. 1585; Allen | v. Carpenter, 111 N.W. 815, 134 Iowa 
Svlvester, 57 N.E. 991, 25 Ind.App.|v. City of Ft. Dodge, 167 N.W. 577, |275; Oxford Junction Sav. Bank vy. 
207; Ray v. Moore, 56 N.B. 937, 24]183 Iowa 818; Smith v. Blakesburg | Cook, 111 N.W. 805, 134 Iowa 185; 
Ind.App. 420; Westbrook v. Aultman, | Savings Bank, 164-N.W. 762, 182 Iowa | Brusseau v. Lower Brick Co., 110 N. 
28 N.E. 1011, 3 Ind.App. 83; Kreag}1190; Hess v. McCardell, 166 N.W. | W. 577, 133 Towa 245; Murphy v. 
v. Anthus, 28 N.E..773, 2 Ind.App. 482. | 470, 182 Iowa 1121; Schultz v. Starr, | Hiltibridle, 109 N.W. 471, 132 Iowa 
Ind.T.—Atoka Coal & Mining Co. v. | 164 N.W. 163, 180 Iowa 1319; Hanley | 114; Perjue v. Citizens’ Electric Light 
Miller, 104 S.W. 555, 7 Ind.T. 104 [rev|v. Travelers’ Protective Ass’n, 161|& Gas Co., 109 N.W. 280, 131 Iowa 
170 F..\584, 95 C.C.A. 664]; Purcell | N.W. 125; Hanley v. Fidelity & Cas- | 710; Stark v. Burke, 109 N.W. 206, 
Wholesale Grocery Co. v. Bryant, 89 | ualty Co., 161 N.W. 114, 180 Iowa 805; |} 1381 Iowa 684; Elbert v. Mitchell, 109 
S.W. 662, 6 Ind.T. 78; Doherty v.| Clark v. Sioux County, 159 N.W. 664, |N.W. 181, 131 Iowa 598; Heinmiller 
Arkansas. etc., R. Co., 82 S.W. 899,/178 Iowa 176; In re Eveleth’s Will, | v. Winston, 107 N.W. 1102, 131 Iowa 
6 Ind.T; 587 [rev 142 F. 104, 73 C.C./157 N.W. 257, 177. Iowa 716; Garvey |32, 6. L.R.A.N.S. 150, 117 Am:S.R. 
A. 328]; Duncan First Nat. Bank v.|v. Boody-Holland & New, 155 N.W.| 405; J. H. Cownie Glove Co. v. Mer- 
Anderson, 82 S.W. 693, 5 Ind.T. 118] 1027, 176 Iowa 278; Johnston v. De- | chants’ Dispatch Transp. Co., 106 N. 
[rev 141 F. 926, 73 C.C.A. 160]; Perry | lano, 154 N.W. 1013,,175 Iowa 498; |} W. 749, 130 Iowa 327, 4 L.R.A.N.S. 
v. Cobb, 76 S.W. 289, 4 Ind.T. 717; | Hutchinson Purity Ice Cream Co. v. | 1060, 114 Am.S.R. 419; Belken vy. 
Orr, ete., Shoe Co. v. Frankenthal, 69| Des Moines City Ry. Co., 154 N.W. Iowa Falls, 98 N.W. 296, 122 Iowa 430; 
S.W. 906, 4 Ind.T. 368; Ward v. Bass, | 890, 172 Iowa 527; Merchants’ Trans- | Collins v. Chicago, etc., R. Co., 97 .N. 
69 S.W. 879, 4 Ind.T. 291; Hargadine-| fer & Storage Co. v. Chicago, R. I. & | W. 1108, 122 Iowa 231; Kidman Vv. 
McKitrick Dry Goods Co. v. Bradley,|P. Ry. Co., 150 N.W. 720, 170 Iowa Garrison, 97 N.W. 1078, 122 Iowa 215; 
69 S.W. 862, 4 Ind.T. 242; Davis v.| 378; Ball v. Davenport, 152 N.W. 69, | Brier v. Davis, 96 N.W. 983, 122 Iowa 
Pryor, 58 S.W. 660, 3 Ind T. 396 [rev |170 Iowa 33; Depugh v. Frazier, 149 |59; Thayer Vv. Smoky Hollow Coal 
112 F. 274, 50 C.C.A. 579]; Shapard|N.W. 854,167 Iowa 742; Soderburg v. | Co., 96 N.W. 718, 121 Iowa 121; Stan- 
Grocery Co. v. Hynes, 53 S.W. 486, | Chicago, St. Ps Mery Go ae SMe Osuna) ley. y. Cedar Rapids, ete., R. Co., 93 N. 
3 Ind.T. 74; Breedlove v. Dennie, 53|N.W. 82, 167 Towa 123; Wood v. Sov- |W. 489, 119 Iowa 526; Butterfield v. 
S.W. 436, 2 Ind.T, 606; Purcell Mill, | ereign ‘Camp of Woodmen of the Kirtley, 88 N.W. 371, 115 Iowa 207; 
ete., Co. v.. Kirkland, 47 S.W. 311, 2 World, 147 _N.W. 888, 166 Iowa 391; | Kowalski v. Chicago Great Western 
Ind.T. 169; Noyes v. Tootle, 48 S.W. Withey v. Fowler Co., 145 N.W. 923. R. Co., 87 N.W. 409; Sanders v. O’Cal- 
1031, 2 Ind.T. 144; Dorrance v. Mc-|164 Iowa 877; Nicoll v. Sweet, 144 N. laghan, 82 N.W. 969, 111 Iowa 574; 
Alester, 45 S.W. 141, 1 Ind.T. 473;!W. 615,,163 Iowa 683, L.R.A.1918C Shambaugh v. Current, 82 N.W. 497, 
Noble v. Worthy, 45 S.W. 137, 1 Ind.T. ‘1099, Ann.Cas.1916C 661; Shuttlefield |!111 Iowa 121; Keyes v. Cedar Falls, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stated that the trial court may properly refuse to | give other requested instructions, although correct, 


78 N.W. 227, 107 Iowa 509; Richmond 
v. Sundburg, 42 N.W. 184, 77 Lowa 255. 


Kan.—Daly v. Gypsy Oil Co., 300 P. 
1099, 188 Kan. 551; Bazzell v. Atchi- 
SON) cl. hee SES Rive Co., 300. R108; 
133 Kan. 483; Bratton v. Exchange 
State Bank. 281 P. 857, 129 Kan. 82; 
Macy v. Citizens’ State Bank, 256 P. 
809, 123 Kan. 651; Northceraft v. 
Home State Bank, 245 P. 114, 120 Kan. 
572; Hausam v. Poehler, 242 P. 449, 
120 Kan. 119; Jones v. Simmons, 223 
P. 284, 115 Kan. 505; Hanson Oil & 
Gas Co. v. Howerton, 206 P. 909, 111 
Kan. 304; Sissell v. Sihler Serum Co., 
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Worcester, 121 N.E. 788, 232 Mass. 
111; Seabut v. Ward Baking Co., 121 
NEES 23, ociolpoMlasSiesco) sehaplingiys. 
Brookline Taxi Co., 119 N.B. 650, 230 
Mass. 155; McLellan v. Fuller, 115 N. 
E. 481, 226 Mass. 374; Dunham v. 
Holmes, 113 N.E. 845, 225 Mass. 68; 
Nye v. Louis K. Liggett Co., 113 N.E. 
201, 224 Mass. 401; McCarthy v. Bos- 
ton Elevated Ry. Co., 112 N.E. 235, 223 
Mass. 568; Brereton v. Milford & U. 
St... Ry. Co, 111. NE. 715, «223 Mass: 
130; Levesque: v. Charlton Mills, 110 
N.E. 307, 222 Mass. 305; Dunster v. 
Goward, 108 N.E. 1085, 231 Mass. soos 
Shea v. American Hide & Leather Co., 
109 N.E. 158, 221 Mass. 282; Kennedy 
v. Hub Mfg. Co., 108 N.B. 932, 221 
Mass. 136; Manley v. Bay State St. 
Ry. Co., 107 N.E. 409, 220 Mass. 124; 
Nicholson vy. Feindel, 107 N.E. 353, 219 
Mass. 490; Donnelly v. Harris, 107 
N.E. 435, 219 Mass. 466; Dewey v. 
Boston Elevated Ry., 105 N.E. 366, 217 
Mass. 599; Hussey v. Holloway, 104 
N.E. 471, 217 Mass. 100; Gray v.. Bos- 
ton Elevated Ry. Co., 102 N.E. 71, 215 
Mass. 143; Guilfoil v. City of Everett, 
101 N.E. 1091, 214 Mass. 571; Anthony 
& Cowell Co. v. Brown, 101 N.E. 1056, 
214 Mass. 439; Grier v. Guarino, 101 
N.E. 981, 214 Mass. 411; Morrison v. 
Holder, 101 N.E. 1067, 214 Mass. 366; 
Thayer v. Old Colony St. Ry. Co., 101 
N.E. 368, 214 Mass. 234, 44 L.R.A.N.S. 
1125, Ann.Cas.1914B 865; Bourdeau 
VJ... Jue rindiville Convo 9 Nite 929 
213 Mass. 145; Moore Spinning Co. 
v. Boston Ice Co., 97 N.E. 62, 210 
Mass. 364; Liversidge v. Berkshire 
St. Ry. Co., 96 N.E. 665, 210 Mass. 234, 
36 L.R.A.N.S. 993; Bigelow Carpet 
Co. v. Wiggin, 95 N.E. 938, 209 Mass. 
542; Congress Inv. Co. v. Reid, 91 
N.H. 896, 205 Mass. 576; Minihan v. 
Boston Elevated Ry. Co., 91 N.E. 414, 


205 Mass. 402; Morrin v. Manning, 
91 N.E. 308, 205 Mass. 205; Yancy v. 
Boston Elevated Ry. Co., 91 N.E. 202, 


205 Mass..162, 26 L.R.A.N.S. 1217, 187 
Am.S.R. 431; Old Colony Trust Co. v. 
Bailey, 88 N.E. 898, 202 Mass. 283; 
Christian Feigenspan v. McDonald, 
87 N.E. 624, 201 Mass. 341; Smiddy v. 
Pearlstein, 87 N.E. 572, 201 Mass. 
246, 131 Am.S.R. 397; Blackburn v. 
Boston & N. St. Ry. Co., 87 N.E. 579, 
201 Mass. 186; Lockwood y. Boston 
Elevated Ry. Co., 86 N.E. 934, 200 
Mass. 537, 22 L.R.A.N.S. 488; Carroll 
v. Boston Elevated Ry. Co., 86 N.E. 
793, 200 Mass. 527; Hartley v. Rot- 
man, 86 N.E. 9038, 200 Mass. 372; 
Plummer v. Boston Elevated Ry. Co., 
84 N.E. 849, 198 Mass. 499; Way v. 
Greer, 81 N.E. 1002, 196 Mass. 237; 
Hayes v. Moulton, 80 N.E. 215, 194 
Mass. 157; Rubinovitch v. Boston El. 
Re Cor, WENGE. 1890" LOZ Massie aco 
Whitney v. Com., 77 N.E. 516, 190 
Mass. 531; Parsons v. Hecla Iron 
Works, 71 N.E. 572, 186 Mass. 221; 
Savage Vv. Marlborough Sta Re Co; 71 
Nib 53d, L3G. Mass.2.03;; Graham v. 
Middleby, 70 N.E. 416, 185 Mass. 349; 
Bourbonnais v. West Boylston Mfg. 
Co,, 68 N.E. 232, 284° Mass, §250; 
D’Arcy v. Mooshkin, 67 N.E. 339, 183 
Mass. 382; Weston v. Barnicoat, 56 
N.E. 619, 175 Mass. 454, 49 L.R.A. 612; 
O'Neil v. Hanscom, 56 N.E. 587, 175 
Mass. 313; Greaney v. Holyoke Water 
Power Co., 54 N.E. 880, 174 Mass, 437; 
Murray v. Rivers, 54 N.E. 358, 174 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Mass. 46; Thompson v. Holyoke St. 
R. Co., 49 N.E. 748, 170 Mass. 365; 


Burgess v. Davis Sulphur Ore Co., 42 
N.E. 501, 165 Mass. 71; Twomey v. 
Linnehan, 36 N.E. 590, 161 Mass. 91; 
Parker v. Springfield, 18 N.E. 70, 147 
Mass. 391; Com. v. Ford, 15 N.E. 153, 
146 Mass. 131; Selkirk v. Cobb, 13 
Gray 318. 


Mich.—Quayle vy. Billings, 222 N. 
W. 91, 244 Mich. 649; Delahunt y. Fin- 
ton, 221 N.W. 168, 244 Mich. 226; 
Wight v. H. G. Christman Co., 221 N. 
W. 314, 244 Mich. 208; In re Wagon- 


maker’s Estate, 221 N.W. 121, 244 
Mich. 108; Wingilia v. Ashman, 217 
N.W. 909, 241 Mich. 534; Shaw v. 


Equitable Life & Casualty Ins. Co., 
216 N.W. 927, 241 Mich. 343; Lou- 
thain v. Hesse, 209 N.W. 138, 234 Mich. 
693; C. H. Knight-Thearle Co. v. Hart- 
line, 206 N.W. 547, 233 Mich. 53; 
Grand Rapids Electric Co. v. Rindge 
Bldg., 202 N.W. 916, 230 Mich. 57; 
Morrison vy. W. R. Reynolds & Co., 
194 N.W. 545, 224 Mich. 61; Prentice 
v. Cornfield Wheel Co., 192 N.W. 567, 
222 Mich. 170; Hutton v. Michigan 
Ry. Co., 189 N.W. 884, 220 Mich. 1; 
City of Grand Rapids v. Crocker, 189 
N.W. 221, 219 Mich. 178; Sabin v. 
Southard, 187 N.W. 341, 218 Mich. 227; 
Uithoven v. Snyder, 182 N.W. 80, 213 
Mich. 318; O’Dell v. Straith, 175 N.W. 
441, 208 Mich. 497; White v. Cowing, 
171 N.W. 450, 205 Mich. 318; Rath- 
bone v. Detroit United Ry.,-169 N.W. 
884, 203 Mich. 695; Kiowiatkowski v. 
Duluth-Superior Dredging Co., 167 N. 
W. 970, 201 Mich. 251; Simon v. De- 
troit United Ry., 162 N.W. 1012, 196 
Mich. 586; Miller v. Du Val, 158 N. 
W. 140, 191 Mich. 386; Wood v. Stand- 
ard Drug Store, 157. N.W. 403, 190 
Mich. 654; Parnell v. Pungs, 157 N. 
W. 357, 190 Mich. 638; Thompson v. 
W. W. Kimball Co., 157. N.W. 63, 190 
Mich. 579; Tiley v. Detroit United 
Ry., 155 N.W. 728, 190 Mich. 7; Feist 
v. Root, 155 N.W. 491, 189 Mich. 595; 
Dyer v. People’s Ice Co., 154 N.W. 135, 
188 Mich. 203; Brown v. Mitts, 153 
N.W. 714, 187 Mich. 469; Krolik v. 
Lang, 153 N.W. 686, 187 Mich. 286; 
Chisholm v. Ann Arbor R. Co., 153 
N.W. 818, 187 Mich. 214; Pennsyl- 
vania Rubber Co. v. Detroit Ship- 
building Co., 152 N.W. 1071, 186 Mich. 
305; Great Lakes Laundry Co. v. 
46tna Life Ins. Co., 151 N.W. 744, 184 
Mich. 294; Bamlet Realty Co. v. Doff, 
150 N.W. 307, 183 Mich. 694; Showen 
v. J. L. Owens Co., 148 N.W. 666, 182 
Mich. 264; Karwick v. Pickands, 147 
N.W. 605, 181 Mich. 169; Sievers v. 
Barton, 146 N.W. 416, 180 Mich. 59; 
Galvin vy. Detroit Steering Wheel & 
Windshield Co., 142 N.W. 742, 176 
Mich. 569; Silverstone v. London As- 
-Sur. Corporation, 142 N.W. 776, 176 
Mich. 525; Baker v. Wishart, 140 N. 
W. 5438, 174 Mich. 244; Houser v. Car- 
TDOAVs palo Sun Nia i one Liok NILCHs ok ods 
Board of Water Com’rs of City of De- 
trom v. Butler Bros. -Const. 'Co., 138 
N.W. 1006, 168 Mich. 187; Piowaty v. 
Sheldon, 132 N.W. 517, 167 Mich. 218, 
Ann.Cas.1913A 610; Williams v. Sag- 
er ied | N.W. 103, . 060 Mich?) 6355 
Wendt v. Village of Richmond, 129 
N.W. 38, 164 Mich. 173; Chapman v. 
Strong, 127 N.W. 741,162 Mich. 623; 
Schattler v. Daily Herald Co., 127 N. 
W. 42, 162 Mich. 115; Hurd v. North- 
ern Accident Co., 125 N.W. 414, 160 
Mich. 535; Duff v. Judson, 125 N.W. 
371, 160 Mich. 386; Weidman v. Phil- 
lips, 124 N.W. 40, 159 Mich. 380; Lock- 
ard v. Van Alstyne, 120 N.W. 1, 155 
Mich. 507; La Barre v. Bent, 118 N. 
W. 6, 154 Mich. 520; Buxton v. Ains- 
worth, 116 N.W. 1094, 153 Mich. 315; 
Hazen v. Bay City Traction & Electric 
Co., 116 N.W. 364, 152 Mich. 457; Fer- 
ris v. Court of Honor, 116 N.W. 448, 
152 Mich. 322; Schweyer v. Jones, 115 
N.W. 974, 152 "Mich. 241; In re Smith’s 
Estate, 115 N.W. 1052, 152 Mich. 197; 
Goodes v. Lansing & Suburban Trac- 
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tion Co., 114 N.W. 338, 150 Mich. 494; 
Barschow v. Lake Shore & M. S. Ry. 
Co., 110 N.W. 1057, 147 Mich. 226; 
Sibley v. Morse, 109 N.W. 858, 146 
Mich. 463; Smith v. Nixon, 108 N.W. 
971, 145 Mich. 593; Ladd v. Germain, 
108 N.W. 679, 145 Mich. 225; Smith 
v. Hubbell, 106 N.W. 547, 142 Mich. 
637; Sweet v. Western Union Tel. Co., 
102 N.W. 850, 189 Mich. 322; Shaller 
v. Detroit United R. Co., 102 N.W. 632, 


139 Mich. 171; Knickerbocker v. 
Worthing, 101 N.W. 540, 138 Mich. 
224; Snyder v. East Bay Lumber Co., 


97 N.W. 49, 1385 Mich. 31; Lincoln v. 
Felt, 92 N.W. 780, 1382 Mich. 49; Hart 
v. New Haven, 89 N.W. 677, 130 
Mich. 181; Jarvis v. Flint, etc., R. Co., 
87 N.W. 136, 128 Mich. 61; Dawson v. 
Falls City Boat Club, 84 N.W. 618, 125 
Mich. 433; Bates v. Kuney, 83 N.W. 
612, 124 Mich. 596; Pittsburgh, etc., 
Dock Co. v. Detroit Transp. (Co: 781 
N.W. 269, 122 Mich. 445; Gordon v. 
Alexander, 80 N.W. 978, 122 Mich. 107; 
Reilly v. Conway, 80 N.W. 785, 121 
Mich. 682; Arndt v. Bourke, 79 N.W. 
190, 120 Mich. 263; Saunders vy. Closs, 
75 N.W. 295, 117 Mich. 130; Breiten- 
wischer v. Clough, 74 N.W. 507, 116 
Mich. 340; Canfield v. Jackson, 70 N. 
W. 444, 112 Mich. 120; Ellis v. White- 
head, 54 N.W. 752, 95 Mich. 105; Ste- 
vens v. Pendleton, 53 N.W. 1108, 94 
Mich. 405; Kendrick v. Towle, 27 N. 
W. 567, 60 Mich. 363, 1 Am.St.Rep, 
526; Van den Brooks v. Correon, 12 
N.W. 206, 48 Mich. 283; Clark v. Rice, 
9 N.W. 427, 46 Mich. 308; Kehrig v. 
Peters, 2 N.W. 801, 41 Mich. 475; Lott 
v. Sweet, 33 Mich, 308. 


Minn.—Olson vy. Purity Baking Co., 
242 N.W. 283, 185 Minn. 571; Quinn v. 
Zimmer, 239 N.W. 902, 184 Minn. 589; 
Arvidson y. Slater, 237 N.W. 12, 183 
Minn. 446; Bullock v. New York Life 
Ins. Co., 283 N.W. 858, 182 Minn. 192; 
Beckman y. Wilkins, 232 N.W. 38, 181 
Minn. 245; Sohns v. M. B. Hubbard 
Grocery Co., 203 N.W. 782, 163 Minn. 
187; Larson v. Great Northern Ry. 
Co., 203. N.W. 57, 162 Minn. 419; Kle- 
ber v. Allin, 190 N.W. 786, 153 Minn. 
433; Licht v. American Ry. Exp. Co., 
188 N.W. 219, 152 Minn. 154; In re 
County Ditch No. 67, Murray County, 
186 N.W. 711, 151 Minn. 292; Farrell 
v. G. O. Miller Co., 179 N.W. 566, 147 
Minn. 52; McKay v. Minnesota Com- 
mercial Men’s Ass’n, 165 N.W. 1061, 
139 Minn. 192; Drimel v. Union Pow- 
er Co., 165 N.W. 1058, 139 Minn. 122; 
H. L. Elliott Jobbing Co. v. Chicago, 
St. P., M. & O. Ry. Co., 161 N.W. 390, 
136 Minn. 138; Skar v. McKenney, 160 
N.W. 247, 135 Minn. 477; Duer v. Gag- 
non, 152 N.W. 880,129 Minn. 517; 
Klemik v. Henricksen Jewelry Co., 151 
N.W. 208, 128 Minn. 490; Watre v. 
Great Northern Ry. Co., 149 N.W. 18, 
127 Minn. 118; Fairchild v. Fleming, 
147 N.W. 434, 125 Minn. 431; Pierson 
v. Modern Woodmen of America, 145 
N.W. 806, 125 Minn. 150; Benson v. 
Lehigh Valley Coal Co., 144 N.W. 774, 
124 Minn. 222, 50 L.R.A.N.S. 170: 
Obert v. Board of Com'rs of Otter Tail 
County, 141 N.W. 810, 122 Minn. 20; 
Baldinger v. Camden Fire Ins. Ass’n, 
141 N.W. 104, 121 Minn. 160; Carle- 
ton County Farmers’ Mut. Fire Ins. 
Co. v. Foley Bros., 134 N.W. 309, 117 
Minn. 59, 38 L.R.A.N.S. 175; Bloom- 
quist v. Minneapolis Furniture Co., 
P27 IN Wi, 48,4102. Minn, 143! Oe IN 
Bull Remedy Co. v. Boyer, 124 N.W. 
20, 109 Minn. 396, 32 L.R.A.N.S. 519, 
18 Ann.Cas. 413; Pfudl v. F. J. Romer 
Sons, 120) N.W. 302, 107 Minn. 353; 
Wehring v. Modern Woodmen of 
America, 119 N.W. 245, 107 Minn. 
25; Balder v. Zenith Furnace Co., 114 
N.W. 948, 103 Minn. 345; Olson v. 
Minneapolis & St. L. R. Co., 113 N.W. 
1010, 102 Minn. 395; Price v. Denison, 
103 N.W. 728, 95 Minn. 106; Hebert v. 
Interstate Iron Co., 102 N.W. 451, 94 
Minn. 257; Braucht v. Graves-May 
Co., 99 N.W. 417, 92 Minn. 116; Lob- 


(64 C.J.] 877 


dell v. Keene, 88 N.W. 426, 85 Minn. 
90; Parsons Band Cutter, etc., Co. v. 
Haub, 86 N.W. 14, 83 Minn. 180; 
Schultz v. Bower, 66 N.W. 139, 64 
Minn. 123; Barbo v. Bassett, 29 N.W. 
198, 35 Minn. 485; Ladd v. Newell, 
24 N.W. 366, 34 Minn. 107; Davidson 
v. St. Paul, etc., R. Co.;.24 N.W. 324, 
34 Minn. 51; Kolsti v. Minneapolis, 
ete., RR. Co. 19 Nuw. 655, 82 Minn 133; 
Loucks v. Chicago, etc., R. Co., 18 N. 
W. 651, 31 Minn. 526; Sherman v. St. 
Paul, ever RCO: 5 NE Wes eos oo. 
Minn. 227. Contra Selden v. Bank 
of Commerce, 3 Minn. 166. 


Miss.—Yazoo & M. V. R. Co. v. Mul- 
len, 131 So. 101, 158 Miss. 774; Gulf- 
port & Mississippi Coast Traction Co. 
v. Raymond, 128 So. 327, 157 Miss. 439; 
Stevens v. Locke, 125 So. 529, 156 
Miss. 182; New Orleans & N. EE. R. 
Co. v. Hegwood, 124 So. 66, 155 Miss. 
104; Mulvihill vy. Hammett, 115 So. 
772, 149 Miss. 319; T. J. Moss Tie Co. 
v. Bank of Decatur, 97 So. 417; Yazoo 
&SoMEtV.RS Cos var Dees, 83. Soskels. 
121 Miss. 439; Illinois Cent.-R. Co. v. 
Redmond, 81 So. 115, 119 Miss. 765; 
Yazoo & M. V. R. Co. v. Walls, 70 So. 
349, 110 Miss. 256; Yazoo & M. V. R. 
Co. v. Jones, 59 So. 91, 102 Miss. 299; 
Reid v. Yazoo & M. V. R. Co., 47 So. 
670, 94 Miss. 639; Mississippi Cent. R. 
Co. v. Hardy, 41 So. 505, 88 Miss. 732; 
Bacon vy, Bacon, 24 So. 968, 76:'Miss. 
458; Richards v. Vaccaro, 7 So. 506, 
67 Miss. 516, 19-Am.S.R. 329; Fondren 
v. Durfee, 39 Miss. 324; Mary Wash- 
ington Female College v. McIntosh, 
37 Miss. 671; Moye v. Herndon, 30 
Miss. 110. 


Mo.—Dodd v. Independence Stove & 
Furnace Co., 51 S.W.(2d) 114; Hicks 
v. Vieths, 46 S.W.(2d) 604; Grubbs 
v. Kansas City Public Service Co., 45 
S.W.(2d) 71; Rose v. Missouri Dist. 
Telegraph Co., 43 S.W.(2d) 562, 328 
Mo. 1009; Savage v. Chicago, R. I. & 
P. Ry. Co., 40 S.W.(2d) 628, 328 Mo. 
44; Heflin v. Fullington, 37 S.W.(2d) 
931; Kunkel v. Griffith, 29 S.W.(2d) 
64, 325 Mo. 392; Berry v. St. Louis- 
San Francisco Ry. Co., 26 S.W.(2d) 
988, 324 Mo. 775 [cert den 50 S.Ct. 
464, 28° U.S. (65,0 74 DBid.9 1734; 
Carney v. Chicago, R. I. & P. Ry. Co., 
23 S.W.(2d) 993, 323 Mo. 470; Volkart 
v. Groom, 9 S.W.(2d) 947; Moll v. 
Pollack, 8 S.W.(2d) 38, 319 Mo. 744; 
Morley v. Prendiville, 295 S.W. 563, 
316 Mo. 1094; Trepp v. State Nat. 
Bank, 289 S.W. 540; Lokey v. Rudy- 
Patrick Seed Co. of Kansas City, 285 
S.W. 1028; Universal Paper Products 
Co. v. R. E. Funsten Co., 285 S.W. 516 
[quashed 1 S.W.(2d) 103]; White v. 
Meiderhoff, 281 S.W. 98; Rock v. Kel- 
ler, 278 S.W. 759, 312 Mo. 458; Vining 
v. Mo-La Oil Co., 278 S.W..747, 312 
Mo. 30; Prairie Pipe Line Co. v. 
Shipp, 267 S.W. 647, 305 Mo. 663 
{transf from Court of Appeals 240 S. 
W. 473]; Soltesz v. J. Belz Provi- 
sion Co., 260 S.W. 990; Leighton v. Da- 
vis, 260 S.W. 986; Hely v. Hinerman, ' 
260 S.W. 471, 303 Mo. 147; Gilchrist v. 
Kansas City Rys. Co., 254 S.W. 161; 
Pope v.. Terminal R, Ass'n’ of St. 
Louis, 254 S.W. 43; Clooney v. Wells, 
252 S.W. 72; Bruecker v. City of St. 
Louis, 246 S.W.. 889; Varley v. 
Columbia Taxicab Co., 240 S.W. 218; 
Maloney v. United Rys. Co. of St. 
Louis, 237 S.W. 509; Burtch v. Wa- 
bash Ry. Co., 286 S.W. 338; Richard- 
son v. Kansas City Rys. Co., 231 S.W. 
938; Seelig v. Missouri, K. & T. Ry. 
Co., 230 S.W. 94, 287 Mo. 343; May v. 
Chicago, B. & Q. R. Co., 225 S.W. 660, 
284 Mo. 508; Pennington v. Kansas 
City Rys. Co., 223 S.W. 428, 284 Mo. 
1; Coshow v. Otey, 222 S.W. 804; 
Colburn v. Krenning, 220 S.W. 934; 
Cunningham v. Chicago & A. R. Co., 
205) Saw. 55) Hunt Sy eCity a OneSt, 
Louis,’ 211 SW 673) 278) Mo. -213 
Turnbow v. Kansas City Rys. Co., 211 
S.W. 41, 277 Mo. 644; Quinn v. Van 
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Raalte, 205 S.W. 59, 276 Mo. 71; Mil- 
ler v. Lloyd, 204 S.W. 257, 275 Mo. 
35; City of Kennett v. Katz Const. 
Co., 202 S.W. 558, 273 Mo. 279; Hoyt 
v. Kansas City Stockyards of Mis- 
souri, 188 S.W. 106; ‘Trebbe v. Ameri- 
can Steel Foundries, 185 S.W. 179; 
Moore v. King, 178 S.W. 124; Holzem- 
er v. Metropolitan St. Ry. Co., 169 
S.W. 102, 261 Mo. 379; Rutledge v. 
Swinney, 169 S.W. 17, 261 Mo. 128; 
Springfield Crystallized Egg Co. v. 
Springfield Ice & Refrigerating Co., 
168 S.W. 772, 259 Mo. 664; Bimmerle 
v. Langdeau, 167 S.W. 532, 258 Mo. 
202; Beauchamp v. Pike County, 158 
S.W. 321, 251 Mo. 529; Ellis v. Metro- 
politan St. Ry. Co., 138 S.W. 23, 234 
Mo. 657; Corby v. Missouri & K. Teie- 
phone Co., 132 S.W. 712, 231 Mo. 417; 
Fuller: v. Robinson, 130 S.W.. 343; 
Young v. St. Louis, 
Co., “127 S.wWii 19, 227 
sitt v. St. Louis & S. Ry. Co., 123 S.W. 
569, 224 Mo.” 97; Richardson 'v: St. 
Louis & H. Ry. Co., 123 S.W. 22, 223 
Mo. 325; Brown v. Globe Printing 
Go.; 112 'S.W. 462, 213 Mo. 611, 127 
Am.S.R. 627; Porter v. St. Joseph 
Stockyards Co., 111 S.W. 1136, 213 
Mo. 372; Waddell v. Metropolitan St. 
yee Cou Tit! SOW 642702103 Mois, 
Heinzle v. Metropolitan St. Ry. Co., 
PHA SHV we DSO eo MONA LO i Deeunve 
Nachbar, 106 S.W. 35, 207 Mo. 680; 
Flaherty v. St. Louis Transit Co., 106 
S.wW. 15, 207. Mo. 318; Cytron v. St. 
Louis Transit Co., 104 S.W. 109, 205 
Mo. 692; Goff v. St. Louis Transit Co., 
98 S.W. 49, 199 Mo. 694, 9 L.R.A.N.S. 
244; Woods v. Wabash R. Co., 86 S. 
W. 1082, 188 Mo. 229; Davis v. Bras- 
well, 84 S.W. 870, 185 Mo. 576; Logan 
v. Metropolitan St. R. Co., 82 S.W. 
126, 183 Mo. 582; Cole v. St. Louis 
Transit Co., 81 S.W. 1138, 183 Mo. 81} 
Montgomery v. Missouri Pac. R. Co., 
79 S.W. 930, 181 Mo. 477; Weller v. 
Wagner, 79 S.W. 941, 181 Mo. 151; 
Kischman v. Scott, 65 S.W. 16031, 166 
Mo. 214; General Fire Extinguisher 
Co. v. Schwartz Bros. Commission Co., 
65 S.W. 318, 165 Mo. 171; McBaine v. 
Johnson, 55 S.W. 1031, 155 Mo. 191; 
State v. Branch, 52 S.W. 390, 151 Mo. 


622; Turner v. D'xon, 51 S.W. 725, 
150 Mo. 416; Naylor v. Cox, 21 S.W. 
§89,.114 Mo. 232; \Junk v..,Tucker 


Transp. Co., (App.) 52.S.W.(2d) 570; 
Relford v. Kansas City Public Service 
Co., (App.) 50 S.W.(2d) 171; Dillinder 
v. Weeks, (App.) 50 S.W.(2d) 152; 
Lord v. Austin, (App.) 89 S.W.(2d) 
575; Shouse v. Dubinsky, (App.) 38 
S.W.(2d) 530; Kirkpatrick v. Ameri- 
can Creoso/ing Co.. 37 S.W.(2d) 996, 
225 Mo.App. 774; Roberts v. Wilson, 
33. S.W.(2d), 169, 225 Mo.App. 932; 
Funke vy. St. Louis-San Francisco Ry. 
Co., 35 S.W.(2da) 977, 225 Mo.App. 347; 
Thayer v. Palen, 34 S.W.(2d) 536, 224 
fo.App. 1088; Sanford v. Gideon- 
Anderson Co., (App.) 31 S.W.(2d) 580; 
Gardenhire v. St. Louis-San Francisco 
R. Co., 31 S.W(2d) 113, 224 Mo.App. 
586; Lux v. Mi:waukee Mechanics’ 
ins. Cow CApp-) .30,S8.W,(2d),, 109.0: 
Reugsegger v. Chicago Great Western 
R. Co., 29 S.W.(2d) 221, 225 Mo.App. 
211; Jordan v. Daniels, 27 S.W.(2d) 
1052, 224 Mo.App. 749; Clayton v. Hy- 
draulic Press Brick Co., (App.) 27 S. 
W.(2d) 52; Alewel v. East St. Louis 
& S. Ry. Co., (App.) 26 S.W.(2d) 869; 
Garfinkel v. B. Nugent & Bro. Dry 
Goods Co., (App.) 25 S.W.(2d) 122; 
Avery v. Mechanics’ ins. Co. of Phila- 
delphia, (App.) 19 S.W.(2d) 295; Jen- 
sen v. Turner Bros., (App.) 16 S.W. 
(2d), 742; Braden vy. Friederichsen 
Floor & Wall Tile Co., 15 S.W.(2d) 
923, 223 Mo.App. 700; Smothers v. 
Chicago, Ri: I. &) BP. Ry. “Co.,. (App:) 
15 S.W.(2d) 884; Fierce v. Shapleigh 
Hardware Co., (App.) 14 S.W.(2d) 
511; Krug v. Bremer, (App.) 11 S.W. 
(2d) 1096; Burton v. Phillips, (App.) 
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7 S.W.(2d) 712; Howard v. Fred 
Schmitt Realty & Investment Co., 
(App.) 7 S.W.(2d) 448; Rankin v. 
Gaugh, (App.) 6 S.W.(2d) 640; Holt 
v. Bartlett, 1 S.W.(2d) 1030, 222 Mo. 
App. 138; Lins v. Boeckler Lumber 
Cos, .299.S.W. 150, 221° MovApp.1 381; 
Spina v. Union Biscuit Co., (App.) 299 
S.W. 186; Hults v. Miller, (App.) 299 
SLEW. 9855 Thomas v. Fitzgerald’s 
Estate, (App.) 297 S.W. 425; Stein- 
kamp v. F. B. Chamberlain Co., (App.) 
294 S.W. 762; Uhrhan v. Morie, (App.) 
293 S.W. 483; Flenner v. Southwest 
Missouri R. Co., 290 S.W. 78, 221 Mo. 
App. 160; Guilvezan v. Union of Rou- 
manian Beneficial & Cultural Societies 
of America. (App.) 287 S.W. 787; Hl- 
stroth v. Karrenbrock, (App.) 285 S. 
W. 525; Malone v. St. Louis-San 
Francisco. Ry. Co., 285 S.w. 123, 220 
Mo.App. 9; Proctor v. Home Trust 
Co., 284 S.W. 156, 221 Mo.Annp. 577; 
Morrow v. Wabash Ry. Co:, 276 S.W. 
1030, 220 Mo.App. 518; Durbin v. St. 
Louis-San Francisco Ry. Co., (App.) 
275 S.W. 358; Long v. American Ry. 
Express Co., 274 S.W. 906, 219 Mo. 
App. 451; Bagby v. Culberson, (App.) 
273 S.W. 209; B. F. Goodrich Rubber 
Co. v. Newman, (App.) 271 S.W. 1029; 
Campbell v. National Fire Ins. Co. 
of Hartford, Conn., (App.) 269 S.W. 


645; Feil v. Wells, (App.) 268 S.W. 
893; Ritchie v. State Board of Agri- 
culture, 266 S.W. 492, 219 Mo.App. 


90; Smith v. North British & Mer- 
cantile Ins. Co., 263 S.W. 1031, 214 Mo. 
App. 539; Shanebarg v. National Acc. 
Soc., (App.) 263 S.W. 512; Crooks v. 
Hoffman, 262 S.W. 410, 216 Mo.App. 
269; City of Salisbury v. Lynch-Mc- 
Donald Const. Co., (App.) 261 S.W. 
356; Old Bank of Stoutsville v. Cur- 
tiss, 260 S.W. 812, 214 Mo.App. 270; 
Dillon v. Weinberg, 260 S.W. 809, 214 
Mo.App. 223; Bosley v. Wells, (App.) 
260 S.W. 125: G'rdner v. Myers, 
(App.) 259 S.W. 150; Slaughter v. 
Sweet & Piner Horse & Mute Co., 
(App.) 259 S.W. 131; Thomassen v. 
West St. Louis Water & Light Co., 
(App.) 251 S.W. 450 [aff in part and 
rev in part 278 S.W. 979, 312 Mo. 
150]; Bergman v. Service Caster & 
Truck Co., (App.) 249 S.W. 973; Uetz 
v. Skinner, (Apn.) 249 S.W. 651; 
Fuerstenberg v. Kram, (App.) 249 S. 
W. 143; Noland v. Morris & Co., 248 
SOW) O20) eele —MoLApp.. 1) Smith: wv. 
Collins, (App.) 243 S.W. 219; Brown- 
ing v. Wells Fargo & Co. Express, 
(App.) 243 S.W. 190; Parker v. Stad- 
den, (App.) 241 S.W. 973; Adelman 
v., Altman, “(App)” 240° Sow. 272 
[transf 226 S.W. 953, 285 Mo. 5031; 
Stephens v. Saunders, (App.) 239 S.W. 
600; McDermott v. United Rys. Co. 
of St. Louis, (Apn.) 236 S.W. 1080; 
Howell v. Hines, (App.) 236 S.W. 886; 
Mahervviist. louist&, S) om. Ry. Cor, 
234 S.W. 1034, 208 Mo.Anp. 304; Bald- 
win v. Ditty, (App.) 230 S.W. 350; 
Wendt v. Zittlosen Mfg. Co., (App.) 
229 S.W., 1107; Wiser v.‘ Central 
Business Men’s Ass’n, (App.) 229 S. 
W. 409; Stussy v. Kansas City Rys. 
Co., (App.) 228 S.W. 531; Huckshold 
v. United Rys. Co. of St. Louis, (App.) 
234 S.W. 1072 [transf 226 S.W. 852, 
285 Mo. 497]; Jessee v. Kenney, 229 
S.W. 219, 207 Mo.App. 640;° Ketchum 
v. City of Monett, 226 S.W. 976, 205 
Mo.App. 670; Pohlman v. Town of 
Wayland, (App.) 226 S.W. 92; Deppe 
v. National Council Junior Order 
United American Mechanics, (App.) 
220 S.W. 974; Manes v. St. Louis-San 
Francisco, R. Co., 220 S.W. 14, 205 
Mo.App. 300; Duffy v. Kansas City 
Rys. Co.,. (App.) 217 §.W. 8838;. Rob- 
ertson v. Kochtitzky, (App.) 217 S.W. 


543; Fore v. Rodgers, (App.) 216 S. 
W. 566; Berkshire v. Holeker, 216 
S.W. 556, 202 Mo.App. 483; Argero- 


poulos v, Kansas City Rys. Co., 212 S. 
W. 369, 201 Mo.App. 287; Markland 
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v. Brotherhood of American Yeomen, 
(App.) 210 S.W. 774: Hoagland v. 
Kansas City Rys. Co., (App.) 209 S.W. 
569; Briscoe v. Chicago & A. R. Co., 
208 S.W. 885, 200 Mo.App. 691; Colum- 
bia Taxicab Co. v. Roemmich, (App.) 


208 S.W. 859; Baker v. Bakewell, 
(App.) 208 S.W. 844; Shepard v. Dun- 
can, (Mo.App.) 208 S.W. 127; Ray 


v. Hooper, (App.) 204 S.W. 30; Farm- 
ers Savings Bank of West Plains v. 
American Trust Co. of Warrensburg, 
203 S.W. 674, 199 Mo.App. 491; Dunn 
v. Kansas City Rys. Co., 203 S.W. 592, 
199 Mo.App. 621; Lale v. Laughlin, 
(App.) 203 S.W. 244: Stremph v. 
Loethen, (Apn.) 203 S.W. 238; Estes 
v. Hartford Fire Ins. Co., (Anvp.) 201 
S.W. 563; Wall v. Weiler, (App.) 200 
S.W. 731; Heryford v. Spitcaufsky, 
(App.) 200 S.W. 123; Spencer v. Na- 
tional Life Ins. Co. of United States, 
(App.) 200 S.W. 80; Henderson v. 
Heman Const. Co., 199 S.W. 1045, 198 
Mo.App. 423; Ousley v. Lambeth, 
(App.) 199 S.W. 594; Gray v. Wabash 
Ry. Goa., “(App.) 198 S.W. 113.74. State 
ex rel. and to Use of O’Donnell v. 
Boepple, 198 S.W. 502, 198 Mo.App. 
63; Shawhan v. Shawhan Distillery 


Co., 197 S.W. 371, 195 Mo.App. 492; 
Leve v. Putting, (App.) 196) SW. 
1060; Van De Vere v. Kansas City, 


(App.) 196 S.W. 785; Central Lumber 
& Mfg. Co. v. Reyburn, (App.) 195 S. 
W. 576; Lohmeyer v. Young, (App.) 
195 S.W. 507; Davison v. Akins, 
(Avp.) 195 S.W. 47; Owen v. Delano, 
(App.) 194 S.W. 756; Bruntmeyer v. 


Squaw Creek Drainage Dist. No. 1, 194. 


S-W. 748, 196 Mo.App. 360; Bond v. 
City of Sedalia, (App.) 194 S.W. 740; 
Martin v. Wiglesworth, (App.) 193 S. 
W. 906; Strother v. Dunham, (App.) 
193 S.W. 882; Forsee v. Zenner, (App.) 
193 S.W. 875; Sooy v. Winter, (App.) 
1938 S.W. 845; Flack v. Wahl, 193 S. 
W. 56, 197 Mo.App. 10 [cert quashed 
199 S.W. 978, 272 Mo. 588]; Barnes v. 
Missouri Pac. Ry. Co., (App.) 192 S, 
W. 1040; American Union Trust Co. 
v. Never Break Range Co., 190 S.W. 
1045, 196 Mo.App. 206; McDonald v. 
Central Illinois Const. Co., 190 S.W. 
633, 196 Mo.App. 57; Allen v. Quercus 
Lumber Co., (Apv.) 190 S.-W. 86 [cert 
quashed 197 S.-W. 791; Bowles v. 
Quincy, O. & K. C. R. Co., (App.) 187 
S.W. 131; Jackson v. City of Seda’ia, 
187 S.W. 127, 193 Mo.App. 597; Bur- 
gess v. Manchester Inv. Co., (App.) 
186 S.W. 1144; Wagner v. Kansas 
City, (App.) 186 S.W. 1129; Doyle 
v. Missouri, K. & T. Ry. Co., (App.) 
185 S.W. 1175; Hawkius v. City of 
Independence, (App.) 184 S.W. 927; 
Hoelscher v. Missouri, K. & T. Ry. 
Co., (App.) 182 S.W. 1078; McKay v. 
McKay, 182 S.W. 124, 192 Mo.App. 
221; Warren v. New York Life ins. 
Co., (App.) 182 S.W. 96; Knierim v. 
Reéd, (App.) 180 S.W. 1020; Morrill 
v. Kansas City, (App.) 179 S.W. 759; 
Hopfinger v. Young, (App.) 179 S.W. 
747; Shore v. Dunham, (App.) 178 S. 
W. 900; Holman v. City of Macon, 
(App.) 177 S.W. 1078; German-Ame.i- 
can Bank v. Camery, 176 S.W. 1076, 
189 Mo.App. 542; Loomis v. Metro- 
politan St. Ry. Co., 175 S.W. 143, 188 
Mo.App. 203; Johnson vy. Ambursen 
Hydraulic Const. Co., 173 S.W. 1081, 
188 Mo.App. 105; Hertel v. Cuba, 171 
S.W. 565, 186 Mo.App. 190; Hufft v. 
Dougherty, 171 S.W. 17, 184 Mo.App. 
374; Cowgill v. City of St. Joseph, 
167 S.W. 1157, 180 Mo.App. 327; Jack- 
son v. Kansas City, 167 S.W. 1150, 181 
Mo.App. 178; Brickell v. Williams, 
167 S.W. 607, 180 Mo.App. 572; La- 
zerine v. Lazerine, 162 S.W. 719, 179 
Mo.App. 476; Best v. City of St. Jo- 
seph, 166 S.W. 817, 179 Mo.App. 330; 
Zwick v. Swinney, 165 S.W. 1124, 178 
Mo.App. 142; Murphy v. Clancy, 163 
S.W. 915, 177 Mo.App. 429: Coffman v. 


' Dyas Realty Co., 159 S.W.. 842, 176 
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Mo.App. 692; Johnson vy. Springfield 
Traction Co., 161 S.W. 1193, 176 Mo. 
App. 174; In re Helpbringer’s Estate, 
162 S.W. 288, 175 Mo.App. 325; Hat- 
field v.. Swift, 161 S.W. 359, 174 Mo. 
App. 705; Gentry v. Wabash R. Co., 
156 S.W. 27, 172 Mo.App. 638; Jackson 
vy. Southwest Missouri R. Co., 156 S. 
W. 1005, 171 Mo.App. 430 [aff 189 S.W. 
381]; Smith v. Means, 155 S.W. 454, 
170 Mo.App. 158; Grout v. Central 
Electric Ry. Co., 155 S.W. 44, 169 Mo. 
App. 607; Manning v. McClure, 154 S. 
W. 8038, 168 Mo.App. 533; Chorn v. 
Missourj, K. & T. Ry. Co., 153 ‘S.W. 
1060, 168 Mo.App. 518; Idwards v. 
St. Louis & S. F. R. Co., 149 S.W..321, 
166 Mo.App.. 428; Do'ding v. City 
of St. Charles, 149 S.W. 51, 166 Mo. 
App. 403; Peppers v. St. Louis Plate 
Glass Co., 148 S.W. 401. 165 Mo.App. 
556; Renfrew v. Goodfellow, 141 S.W. 
12453, 162- Mo:App., 333; Asbury,’ Vv. 
Kansas City, 144 S.W. 127, 161 Mo. 
App. 496; Downs v. Missouri & Kan- 
sas Telephone Co., 143 S.W. 889, 161 
Mo.App. 274; McFadden v. Metropoli- 
tan St. Ry. Co., 143 S.W, 884, 161 Mo. 
App. 652; McMillen v. Elder, 140 S.W. 
917, 160 Mo.App. 399; Wilks. v. St. 
Louis & S..F. R..Co., 141 S.w. 910; 
159 Mo.App. 711; Sanders & Adkins v. 
John Q. Mosbarger & Son, 141 S.W. 
720, 159 Mo.App. 488; Diel v. City of 
Ferguson, 138 S.W. 545, 158 Mo.App. 
286; Leggett v. Louisiana Purchase 
Exposition Co., 137 S.W. 893, 157 Mo. 
App. 108; St. Victor v. Edwards, 134 
S.W. 1105, 155 Mo.App. 566; Barker 
v. City of Jefferson, 137 S.W. 10, 155 
Mo.App. 390; Good v. West Mining 
Co., 186 S.W. 241, 154 Mo.App. 591; 
Parkersyv. r United Rys..Co. of. St. 
Louis, 133 S.W. 137, 154 Mo.App. 126; 
Gould v. St. John, 134 S.W. 578, 153 
Mo.App. 513; Voelker v. Hill-O’Meara 
Const. Co., 131 S.W. 907, 153 Mo.App. 
1; Blyston-Spencer v. United Rys. 
Go. of St. Louis, 132 S.W. 1175, 152 
Mo.App. 118; Coleman vy. Treece, 130 
S.W. 56, 149 Mo.App. 61; Dent v. 
Svringfield Traction Co., (App.) 129 S. 
W. 1044; Cannon vy. Wing, 129 S.W. 
718, 150 Mo.App. 12; Miller v. Dorsey, 
129 S.W. 66, 149 Mo.App. 24; Smith 
vy. Jefferson Bank, 126 S.W. 810, 147 
Mo.App. 461; Wolven v. Springfield 
Traction Co., 128 S.W. 512, 143 Mo. 
App. 6483; Neuer v. Metropolitan St. 
Ry. Co., 127 S.W. 669, 143 Mo.App. 
402; Bever v. Home Ins. Co. cf New 
York, 125 S.W. 1184, 141 Mo.App. 589; 
Jenkins v. Clopton, 121 S.W. 759, 141 
Mo.Ap»n. 74; Rippetoe v. Missouri, K. 
& T. Ry. Co., 122 S.W. 314, 138 Mo. 
App. 402; Knight v. Kansas City, 119 
S.W. 990, 138 Mo.App. 153; Lohmeyer 
v. St. Louis Cordage Co., 119 S.W. 49, 
137 Mo.App. 624 [transf 113 S.W. 
1108, 214 Mo. 685]; Powell v. Tinsley, 
119 S.W. AT, 137 Mo. App. 551; Black- 
mer & Post Pipe: Co, v. Mobile & O. 
R. Co., 119 S.W. 1, 137 Mo.App. 479; 
Johnson Vv. Daily, 118 S.W. 530; 18 6 
Mo.App. 534; Lowenstein v, Mis- 
souri Pac. Ry. Co., 119 S.W. 430, 134 
Mo.App. 24; Thompson v. City of 
Independence, 111 S.-W. 521, 131 Mo. 
App. 375; Collins ‘v. Fillingham, 108 
S.W. 6G: 129 Mo.App. 340; Ghere 
v. Zey, (App.) 107 S.W. 418; Brown 
v. St. Louis & Suburban Ry. ‘Co., 106 
S.W. 83, 127 Mo.App. 499; Detrich v. 
Metropolitan St. Ry. Co., 102 S.W. 
1044, 125 Mo.App. 608; Feddeck v. 
St. Louis Car Co., 102 S.W. 675, 125 
Mo.App. 24; Baskett v. Metropolitan 
St. ‘Ry. Co., 101 S.W. 138, 123 Mo. 
App. 725; Ferris v. Hdamonston, 100 
S.W. 1119, 124 Mo.App. 94; Adtna Ins. 
Co. v. Missouri-Pac. Ry. Co., 100 S.W. 
569, 123 Mo.App. 513; Freymark v. 
St. ‘Louis Transit Co., 85 S.W. 606, 111 
Mo.App. 208; Son v. Earp, 83 S.-W. 
1097, 110 Mo.Ap pees Beatty: 
Clarkson, 83 Sw. 1033,°110 Mo.App. 
1; Kaiser v. St. Louis Transit Cog 
84 S.W. 199, 108 Mo.App. 708; McKee 


vy. St. Louis Transit Co., 83 Sw. 1013, 


‘Miller, 
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108 Mo.App, 470; Parker v. St. Louis 
Transit Co., 83 S.W. 1016, 108 Mo. 
App. 465; Cameron v. B. Roth Tool 
Co., 88 S.W. 279, 108 Mo.App. 265; 
Nugent v. Armour Packing’ Co., 
(App.) 81 S.W. 506 [aff 106 S.W. 648, 
208 Mo. 480]; Standard Mfg. Co. v. 
Etter, 80 S.W. 968, 106 Mo.App. 532; 
York v. Farmers’ Bank, 79 S.W..: 968, 
105 Mo.App. 127; Baxter v. St. Louis 
Transit Co., 78 S.W. 70, 103 Mo.App. 


597; ‘Turney v. Baker, 77 S.W. 479, 
103. Mo.App. 390; Holliday-Klotz 
Land, ete., Co. v. Markham, 75 S.W. 


1121, 96 Mo.App. 51; Baldwin v. Boul- 
ware, 79 Mo.App. 5; Blitt v. Héinrich, 
33 Mo.App. 2438. 

Mont.—Altermatt v. Rocky Moun- 
tain Fire Ins. Co., 295 P. 327, 89 Mont. 
153; Stagg v. Broadway Garage Co., 
286 P. 415, 87 Mont. 254; Norton v. 
Great Northern Ry. Co., 254 P. 165, 78 
Mont. 273; Komposh v. Powers, 944 
PB. 298, 75 ‘Mont. 493 [afe 48 S.Ct. 156, 
275 U.S. 504, 72 L.Ed. 396]; Stroud v. 
Chicago, M. & St..P. Ry. Co.,' 243 BP. 
L089,* ‘75 “Mont. 3842. Krost+v. 32 B. 
Tang & Co.. 228 P. 15. 71 Mont. 141; 
McLean v. Rice, 208 Pp. 252, 63 Mont. 
556; Mitchell v. Northern Pac. Ry. 
Co.. 208 P. 903. 63 Mont. 500; Hunt 
v. Van, 202 P. 578, 61 Mont. 395; Haw- 
ley v. Richardson, 198 P. 450, 60 Mont. 
118; In re Carroll’s. Estate, 196 P. 
996, 59 Mont. 403; Rogness v. North- 
ern Pac. Ry. Co., 196 P. 989, 59 Mont. 
373; Dan‘els v. Granite Bi-Metallic 
Consolidated Mining Co., 184 P. 836, 
56 Mont. 284; Glendenning v. Slayton, 
179 P. 81%, 55 Mont. 586; Ferrat! v. 
Adamson, 163 P. 112, 53 Mont. 172; 
Stokes v. Long,,159 P. 955, 52 Mont. 
470; Wallace v. Chicago, M. & P. S. 
Bye Go.,at £57 “Pl 1955, 152 - Monts - 345% 
Chilcott v. Rea, 155 P. 1114, 52 Mont. 
134; Murray v. City of Butte, 151 P. 
1051, 51 Mont. 294; Blaustein v. Pin- 
cus, 131 P. 1064, 47 Mont. 202, Ann. 
Cas.1915C 405; Vasby v. United 
States Gypsum Co., 128 P. 606, 46 
Mont. 411; Melzner v. Northern Pac. 
Ry. Co., 127 P. 146; 46 Mont. 162; 
Mattison v. Connerly, 126 P. 851, 46 
Mont. 103; Heitman v. Chicago, M. 
& St. P. Ry. Co., 123 P. 401, 45° Mont: 
406; Ferris v. McNally, 121 P. 889, 
45 Mont. 20; McCrimmon v. Murray, 
117 P. 78, 43 Mont. 457; Billings Real- 
tyiConva bis Ditch: Comiia PP S236 43 
Mont. 251; Longpre v. Big Blackfoot 
Milling Co., 99 P. 131, 38-Mont.' 99; 
Gallick v. Bordeaux, 78 P. 583, 31 
Mont. 328; Paxton v. Woodward, 78 
P. 215, 31 Mont. 195, 107 Am.S.R. 416; 
kak vy. Mantle, 67 P. 114, 26 Mont. 


Neb.—Pendrock v. EF. W. Wool- 
worth Co., 243 N.W. 648; Schrage v. 
Miller, 242 N.W. 649, 123 Neb. 266; 
Trussell v. Ferguson, 239 N.W. 461, 
122 Neb. 82; Sonneman vy. Atkinson, 
238 N.W. 532, 121 Neb. 752; Lewis y. 
230 N.W, 769, 119 Neb. 765, 
70. A.LR.' 682: Sorensen. v, Grand 
Island Clinic, 228 N.W. 601, 119 Neb. 
280; Payne v. Clark, 220 N.W. 262, 
117 Neb. 288; Sowle v. Sowle, 215 N. 
Weyl22; 71s s.Nebo.795;.. Ins Tre. O' Con- 
nor’s Estate, 207 N.W. 31, .114 Neb. 
266; Jorgensen v. J. C. Robinson Seed 
Co., 199 N.W. 855, 112 Neb. 573; Beel- 
er v. Supreme Tribe ot Ben Hur, 184 
N.W. 917, 106 Neb. 853; King v. Day, 
177 N.W. 160, 104 Neb. 353; Hauth v. 
Sambo, 158 N.W. 1036, 100 Neb. 160; 
Britt v. Omaha Concrete Stone Co., 
156 N.W. 497, 99 Neb. 300; 
Omaha & Council Bluffs St. Ry. Co., 
152 N.W. 395, 98 Neb. 200; Welsh vy. 
City of South Omaha, 152 N.W. 302, 
98 Neb. 148; Dore v. Omaha & C. B. 
St. R.'Co.;.149 N.W. 792, 97 Neb. 250; 
Cole v. Gerstenberger, 148 N.W. 79, 
96 Neb. 451; Warner v. City of 
Wayne, 146 N.W. 934, 95 Neb. 682; 
Bethel v. Pawnee County, 145 N.W. 
363, 95 Neb. 203; Johnson v. Ish, 133 
N.W. 201, 90 Neb. 173; 


er, 132 ‘N.W. 410, 89 Neb. 787;° Brad- 
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street v. Grand Island Banking Co., 
131 N.W. 956, 89 Neb. 590; Brown v. 
Chicago, B. & Q. Lave iat an, 130 N.W. 265, 
88 Neb. 604; Jeffries v. Chicago, B. 
& Q. Ry. Co., 129 N.W. 273, 88 Neb. 
;. McGahey vy. Citizens’ Ry. Co., 
129 N.W. 293, 88 Neb. 218; Severa v. 
Village of Battle Creek, 129 N.W. 186, 
88 Neb. 127; Blair v. Kingman Im- 
plement Co., 128 N.W. 632, 87 Neb. 
736; Cornell v. Haight, 127 N.W. 901, 
87 Neb. 508: Otto v. Chicago, B. & 
Q. R. Co:, 127 N.W. 857, 87 Neb. 508, 
31 'L.R.A.N.S. 632, 188 Am.S.R. 496; 
Quimby’ v..' Bee’ Bldgs -Co., -127 N.W. 
118, 87. Neb. 193, 138, Am.S.R.. 477; 
Anderson v. Carlson, 125 N.W. 157, 86 
Neb. 126; Carlon vy. City Sav. Bank 
of Omaha, 124 N.W. 91, 85 Neb. 659; 
Suiter v. Chicago, R. I. 
TAP NEW. 2 8; 
O’Brien Co. v. Omaha Water Co,, “118 
N.W. 1110, .83 Neb. 71; Perrine v. Un- 
ion Stock Yards Co. of Omaha, 116 
N.W. 776, 81 Neb. 790; Morse v. Chi- 
cago, B. & Q. Ry. Co., 116 NW. 859, 
81 Neb. 745; .Joyce v. Miller, 116 N. 
W. 506, 81 Neb. 578; Billingsley v. 
Dutton, 116 N.W. 801; Maxson v. J. 
I. Case Threshing.Mach. Co.,, 116 N. 
W. 281, 81 Neb. 546, 16 L.R.A.N.S. 
963; Piper v. Nevion, 116 N.W. 159, 
81 Neb. 481; Coffey v. Omaha & C. 
B. St. Ry. Co., 112.N.W. 589, 79 Neb. 


286; Hudson v. Truman, 112 N.W. 
325, 78 Neb. 840; Davis v. Hall, 97 
N-W. 1023, 70 Neb. 678; O’Brien v. 


State, 96 N.W. 649, 69 Neb. 691; Crete 
Mut..Fsckns. ‘Co. .v.,Patz, 90 AN Web 46s, 
64 Neb. 676; Nebraska Mercantile 
Mut. Ins... Co. v. Sasek, 89 N.W. 428, 
64 Neb. 17; Farmers’ Bank vy. Garrow, 
88 N.W. 1381, 63 Neb. 64; Green v. 
Lancaster County, 85 N.W. 439, 61 
Neb. 473; Missouri Pac. R, Co. v. 
Fox, 83 N.W. 744, 60 Neb. 531; Card- 
well v. State, 83 N.W. 665, 60 Neb. 
480; Nebraska Sav., ete., Bank v. 
Brewster, 81 N.W. 441, 59 Neb. 
535; State v. Superior, School Dist., 
U5. SN Wey 8552" 55. Neba shi. Sokye 
ant v. Cunningham, 72 N.W. 1054, 52 
Neb. 717; Bull v. Wagner, 49 N.W. 
1130, 33 Neb. 246; Kerkow v. Bauer, 
18 N.W. 27, 15 Neb. 150; Ne'son v. 
Brisbin, 98 N.W.. 1057, 5 Neb. (Unoff.) 
496; Frieden v. Conkling, 96 N.W, 615, 
4 Neb. (Uno‘’.) 814; Marcus v. Leake, 
94..N.W. 100, 4 Neb. .(Umcffi,) 354; 
Morgan v. Stone, 93 N.W. 743, 4 Neb. 
(Unoff.) 115; Kennard y. Grossman, 
89 N. W...1025,.°2° Neb.) (Unoff.)- \743= 
Rath v. Rath) 89 N.W.. 612,. 2 Neb. 
(Unoff.) 600:, Carlson. & Hanson v. 


Holm. 95 N.W. 1125, 2) ,Neb.., CUmrote) 
38; ;Collier v.. Gavin, 95 N. W..°842, 
1 Neb. (Unoff.) 712: Parsons Band 


Cutter, etc, Co. v. Gadeke, 95 N.W. 
850, 1 Neb. (Unoff.) 605. 


Nev.—Davis v. Davis, 138 P.(2da) 
1109; Thompson v. Thompson, 247 P. 
545, 49 Nev. 375, 47 A.T.AR. 569; . Konig 
v. Nevada-California-Orégon Ry., 135 
P. 141, 36 Nev. 181; Burch v. South- 
ern Pac. Co., 104 P. 225, 32 Nev. 75; 
Ann.Cas.1912B 1166; Murphy v. 
Southern Pac. Co., 101 P. 322, 31 Nev. 
120, 21 Ann.Cas. 502. 


N.H.—Bridges v. Great Falls Mfg. 
Co., 156 A. 697, 85 N.H. 220: McCarthy 
v. Souther, 137. A. 445, 83 N.H. 29; 
Richmond v. Town of Bethlehem, 104 
A. 778, 79 N.H...78; Lindeil v. Stone, 
94 A. 963, 77 N.H. 582; P per v. Bos- 
ton & M. R. R.,,%2 A. 1024, 75 N.H. 
228; Blwell wv.. Roper, 57 A.-.507, 72 
N.H. 585; Bond v. Bean, 57 A. 340, 72 
N.H. 444, 101 Am.S.R. 686; Smith v. 
New England Bank, 46 A. 230, 70 N. 
H. 187; Rublee v. Belmont, 62 N.H. 
365;. Tucker v. Peaslee, 36 N.H. 167. 


N.J.—Hare & Chase v. Tomkinson, 
(Sup.) 129 A. 396; Mulock v. Ulizio, 
(Sup.) 129 A. 204; Hughes v. Rankin 
Realty Co., 158°A.'°487,°108 “N.J.Law 
485; Bencke v. Weltersbach, 158 A. 
752, 108 N.J.Law 430; Thompson v. 
Briscoe, 156 A. 488, 108 N.J.Law 3887; 
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Monmouth Plumbing & Supply Co. v. 
Herbert, 154 A. 769, 107 N.J.Law 535, 
9 N.J.Mise. 250 [aff 150 A. 192, 8 N. 
J.Misc. 336]; Bennett v. Eagleke, 153 
A. 512, 107 N.J.Law 461 [aff 148 A. 
197, 8 N.J.Misc. 61]; Tooker v. Lonky, 
147 A. 445, 106 N.J.Law 110; D& L 
Oil Station v. Foltzer, 144 A. 805, 105 
N.J.Law 391; Nichols v. Grunstein, 
144 A, 593, 105 N.J.Law 363; Harper 
v. City of East Orange, 143 A. 435, 
105 N.J.Law 193; Speece v. Del Vec- 
chio, 141 A. 921, 104 N.J.Law 666 [aff 
139 A. 246, 5 N.J.Misc. 983]; Rapp v. 
Butler-Newark Bus Line, 140 A, 921, 
104 N.J.Law 444 [aff 138 A. 377, 103 
N.J.Law 512]; Reddy v. Borinsky, 
140 A. 325, 104 N.J.Law 389; Joffe v. 
Cohen, 141 A. 14, 104 N.J.Law 209; 
Rapp v. Butler-Newark Bus Line, 138 
AEMOG pLOSeNed awe ole. batt 14004; 
921, 104 N.J.Law 444]; Smith v. Pub- 
lic Service Ry. Co., 132 A. 923, 102 N. 
Jaw. (24 fait 130 A. 4394); Coll iv. 
Lehigh Valley R. Co., 1382 A. 922, 102 
N.J.Law 713 [aff (Sup.) 130 A. 225]; 
Coolbaugh v. Atlantic Motor Finance 
Co., 128 A. 595, 101 N.J.Law 215; Eeg- 
gert v. Binder, 125 A. 106, 100 N.J.Law 
174, 1 N.J.Misc. 555; Martin v. De 
Young, 122 A. 813, 99 N.J.Law 284; 
Osbun v. De Young, 122 A. 809, 99 
N.J.Law 204; Hintz v. Roberts, 121 A. 
711, 98 N.J.Law 768; Geyer v. Public 
Service Ry. Co., 120 A. 186, 98 NJ: 
Law 470; Miller v. I. P. Thomas & 
Son Co., 98 A. 193, 89 N.J.Law 364; 
Grybowski v. Erie R. Co., 98 A. 1085, 
89 N.J.Law 361 [aff 95 A. 764, 88 N. 
J.Law 1]; Grybowski v. Erie R. Co., 
95 A. 764, 88 N.J.Law 1 [aff (Err. & 
App.) 98 A. 1085]; E. M. Waldron & 
Co. v. Gilmore, 95 A. 129, 87 N.J.Law 
723; Parks v. Delaware, L. & W. R. 
Co., 92 A. 1087, 86 N.J.Law 696 [aff 
89 A. 983, 85 N.J.Law 577]; Parks v. 
Delaware, L. & W. R. Co., 89 A. 983, 
85 ON J.law 577 fafl 92 A. .1087, 86 
N.J.Law 696]; Schreiner v. New York 
& N. J. Telephone Co., 82 A. 887, 82 
N.J.Law 743; Armstrong v. Lehigh & 
N. E. R. Co., 82 A. 899, 82.N.J.Law 
704; Daggett v. North Jersey St. Ry. 
Co.,,68 A179; 75 N.J.Law 630; Her- 
bich v. North Jersey St. R. Co., 52 
A. 357, 67 N.J.Law 574; Christensen 
v. Lambert, 51 A. 702, 67 N.J.Law 341 
[aff 49 A. 577, 66 N.J.Law 531]; Smith 
v. Irwin, 18 A. 852, 51 N.J.Law 507, 
14 Am.S.R. 699; Edwin Burhorn Co. 
v. Miner D. Woodling Heating & Ven- 
tilating Co., 160 A. 410,:10 N.J.Misc. 
173; Eatley v. Mayer, 158 A. 411, 10 
N.J.Mise:' 219 [aff 154 A. 10, 9 N.J. 
Mise. 918]; ‘Naples v. Stacy-Trent 
Garage, 155 A. 761, 9 N.J.Misc.: 679; 
DeDrew v. D’Adamo, 155 A, 751,49 N. 
J.Mise. 614; Jacobs v. Public Serv- 
ice Co-ordinated Transport, 155 A. 
261, 9 N.J.Misc. 592; Van Blarcom v. 
Public Service Co-Ordinated Trans- 
port, 152 A. 472, 9 N.J.Misc. 12; Baker 
v. Turano, 152 A. 446, 8 N.J.Misc. 919; 
Sandler v. Hudson'& N. RR. Co, 151 
A. 99, 8 N.J.Misc. 537 [aff 156 A. 459, 
108 N.J.Law 203]; May v. McDonald, 
145 A. 750, 7 N.J.Misc. 419; Marzella 
v. Bonafede, 140 A. 881, 6 N.J.Misc. 
288; Speece v. Del Vecchio, 139 A. 
246, 5 N.J.Mise. 983 [aff .141 A. 921, 
104 N.J.Law 666]: U. S. Agency v. 
Metropolitan Lumber Co., 187 A. 432, 
5 N.J.Mise. 564; Reinert v. Atlantic 
City R. Co., 136 A. 300, 5 N.J.Misce. 
334, 399; Klemann v. Atlantic City R. 
Co., 185 A. 664, 5 N.J.Mise. 133; Hotch- 
kiss v. Walter, 132 A. 242, 4 N.J.Misc. 
211; Hennig v. Booth, 132 A., 294, 4 
N.J.Mise. 150; Smith v. Public Serv- 
ice Ry. Co. 130 A. '439, 3 N-J.Misc. 993 
{aff 132 A. 923]; Coll v. Lehigh Val- 
leven ©o;,, 130) As 225,03) Ne JeMise, 
869 [aff 132 A. 922, 102 N.J.Law 713]. 

N.M.—Diamond X Land & Cattle 
Co. v. Director General of Railroads, 
205 P. 267, 27 N.M. 675; Jackson v. 
Brower, 167 P. 6, 22 N.M. 615; Cun- 
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ningham vy. Springer, 82 P. 232, 13 N.- 
M. 259 [aff 27 S.Ct. 301, 204 U.S. 647, 
51 L. Ed. 662}; Pearce v. Strickler, 
9 N.M. 467, 54 P. 748. 


N.Y.—Gaebler v. Gallo, 91 N.E. 787, 
198 N.Y. 344; Mullins y. Siegel-Coop- 
ere Cole Th) IN. Be v1102) 183) NOY 229; 
Dambmann y. Metropolitan St. R. Co., 
73 N.E. 59, 180 N.Y. 384, 2 L.R.A.N.S. 
309; Continental Nat. Bank v. Trades- 
men’s Bank, 65 N.E. 1108, 173 N.Y. 
272; People v. Holmes, 166 N.Y. 540, 
60 N.E. 249; Ayres v. Delaware, etc., 
R. Co., 53 N.E. 22, 158 N.H. 254; Link 
v. Sheldon, 32 N.E. 696, 186 N.Y. 1; 
Rigdon y. Allegheny Lumber Co., 30 
N.E. 867, 131 N.Y. 668; Bernstein v. 
Meech, 29 N.E. 255, 130 N.Y. 354; 
Williams v. Brooklyn El. R. Co., 26 
N.E. 1048, 126 N.Y. 96; Sullivan v. 
New York, etc., Cement Co., 23 N.E. 
820, 119 N.Y. 348; Ferry v. Manhat- 
tan) R. €Co.,, 235N. Bs 822; 1138 Ney. 49:7; 
Spooner v. Delaware, etc., R. Co., 21 
N-B 696,115 N.Y. 225. Hine v. Bowe, 
21 N.E. 783, 114 N.Y. 3505. Schwinger 
Vv.) Raymond), 11 N. Ei, 952, 105: N.Y. 
648 mem, 1 Silv.App. 395, 26 Wkly. 
Dig. 286; Raymond v. Richmond, 88 
N.Y. 671 mem [aff 1 N.Y.Wkly.Dig. 
536]; New York Guaranty, etc., Co. 
v. Gleason, 78 N.Y.-603, 7 Abb.N.Cas. 
334 [rev 45 N.Y.Super. 613]; Carpen- 
ter v. Blake, 75 N.Y. 12 [aff 10 Hun 
358]; Doyle v. Sharpe, 74 N.Y. 154 
[aff 43 N.Y.Super. 545, and rev 102 
U.S. 686, 26 L.Ed. 277]; Rexter v. 
Starin, 73 N.Y. 601 mem; ‘Dunn _ v. 
Hornbeck, 72 N.Y. 80 [aff 7 Hun 629]; 
De Wolf v. Williams, 69 N.Y. 621 
mem; Weber v. New York Cent., etc., 
R. Co., 67 N.Y. 587; Miller v. Barber, 
66 N.Y. 558 [aff 4 Hun 802]; Wicks 
v. Hatch, 62 N.Y. 535 [aff 38 N.Y. Su- 
per. 95]; Kissenger v. New York, etc., 
Rust Cos, OueNa YY 588s -fafias6 
Super. 572]; Moody v. Osgood, 
54 N.Y. 488 [aff 60 Barb. 644]; 
Maginnis v. New York Cent., etc., 
R. Co., 52 N.Y. 215; Losee v. Buchan- 
an, 51 N.Y. 476, 10 Am.R. 623 [rev 61 
Barb. 86}; Wan Vechten v. Griffiths, 
4 Abb.Dec. 487, 1 Keyes 104; Emer- 
son v. Bleakley, 2 Abb.Dec. 22, 2 
Transcr.App. 171, 3 Transcr.App. 100, 
5 Abb.Pr.N.S. 350, 41 How.Pr. 511; 
Katz v. Travelers’ Indemnity Co. of 
Hartford, Conn., 253 N-Y.S.. 182, 233 
App.Div. 369; Tapley v. New York 
Dock Ry., 192 N.Y.S. 486, 199 App.Div. 
664; Studner v. H. & N. Carburetor 
Co., 172. N.Y.S. 836, 185 App.Div. 131 
[rev 169 N.Y.S. 1001]; Schoenherr v. 
Hartfield, 158 N.Y.S. 388, 172 App.Div. 
294; Impellizzieri v. Cranford, 133 N. 
Y.S. 336, 148 App.Div. 758; McCherry 
v. Snare & Triest Co., 114 N.Y.S. 674, 
130 App.Div. 241 [aff 92 N.E. 1090, 
198 N.Y. 532]; Hanley v. Brooklyn 
Heiehtseik. “Cove dell INGY: Sa on bee lent 
App.Div. 355; Beers v. Metropolitan 
StR. Co. 93) N.Y-St 2.785.104 AppebDiv. 
96; Wright v. Roberts, 90 N.Y.S. 752, 
99 App.Div. 38; Diamond v. Planet 
Mills Mfg. Co., 89 N.Y.S. 635, 97 App. 
Div. 43; Keating v. Mott, 86 N.Y.S. 
1041, 92 App.Div. 156; Wagner v. Buf- 
falo, etes ehransit,Co., 69 ENeynsee Libor 
59 App.Div. 419 [aff 172 N.Y. 634, 65 
N.E. 1123]; Lawson v. Metropolitan 
St. OR. Coy bit Niy2S..997, 20 Appi bDi ve 
307 [aff 59 N.E. 1124, 166 N.Y. 589]; 
Buckley v. Westchester Lighting Co., 
87 N.Y.S. 7638, 93 App.Div. 436 [aff 76 


N.E. 1090, 1838 N.Y. 506]; Hayden v. 
Wheeler, etc., Co., 20 N.Y.S. 902, 66 
Hun 629; Meltzer v. Straus, 113 N.Y. 


S. 588, 61 Misc. 250. 


N.C.—Campbell v. High Point, T. & 
DUR? Copelso US Bie2 200 N. Gi O2: 
Murphy v. Asheville-Knoxville Coach 
Co., 156 S.B. 550, 200 N.C. 92; Rosen- 
mann vy. Belk-Williams Co., 132 S.E. 
282, 191 N.C. 493; Michaux v. Paul 
Rubber Co., 130 S.E. 306, 190 N.C. 617; 
Lee v. New York Life Ins. Co., 125 
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S.B. 186, 188 N.C. 538; M. P. Hubbard 
Co. v. Brown, 118 S.E. 896, 186 N.C. 
96; Williams v. Hedgepeth, 113 S.E. 
602, 184 N.C. 114; Bowman v. Fidelity 
Trust & Development Co., 111 S.E. 
162, 183 N.C. 249; Pusey v. Atlantic 
Coast Line R. Co., 106 S.E. 452, 181 
N.C. 137; Parker v. Seaboard Air Line 
Ry Co.) 061095: ody ING Commas 
Fowler vy. Apperson, 104 S.E. 753, 180 
N.C. 669; Hall v. Geissell & Richard- 
son, 103 S.E. 392, 179 N.C. 657; Dan- 
iels & Cox v. Southern Distributing 
CO, 1100) S-Hem Loy 1 SIN Can Lona ier 
mons vy. Goldsboro Lumber Co., 95 S. 
Bi 859) (175) N.C: 2324 Patterson: ive 
Champion Lumber Co., 94 S.E. 692, 
175 N.C. 90; Mumpower v. Black 
Mountain Ry. Co., 94 S.E. 515, 174 
N.C. 742 [cert den 39 S.Ct. 6, 248 U. 
S. 559, 63 L.Ed. 421]; Coward v. Man- 
ly OZR Ox S485 Vo NO. Lose see uve 
Melton, 91 S.E. 697, 173 N.C. 704; 
S. Sternberg & Co. v. Crohon & Ro- 
dene Cot, -9.0mSE: S9S5 eu) IN. ©r ood 
Cochran y. Smith, 88 S.E. 499, 171 N. 
C. 369; Medlin v. Western Union Tel- 
egraph Co., 86 S.E. 366, 169 N.C. 495; 
Shaw v. North Carolina Public Serv- 
ice Corporation, 84 S.E. 1010, 168 N.C. 
611; Zollicoffer v. Zollicoffer, 84 S.E. 
349, 168 N.C. 326; Lewis v. Fountain, 
84 S.E. 278, 168 N.C. 277; Winborne 
Guano Co. v. Plymouth Mercantile 
Co., 88 S.H. 272, 168 N.C. 223; Gray v. 
Southern R. Co., 83 S.E. 849, 167 N.C. 
433 [rev on other grounds Southern 
Ry. Coy. Gray, 36 S.Ct. 558, 241 Us. 
333, 60 L.Ed. 1030]; South Atlantic 
Waste Co. v. Raleigh, C. & S. Ry, Co., 
83 S.E. 618, 167 N.C. 340; Tilghman v. 
Seaboard Air Line R. Co., 83 S.E. 315, 
L6T JIN: Co" 163 “Prev "35. S.Ota 653 20M 
U.S. 499, 59 L.Ed. 1069]; Steeley v. 
Dare Lumber Co., 80 S.E. 963, 165 N. 
C. 27; Green v. Dunn, 78°S.E. 211, 162 
N.C. 340; Daniel v. Dixon, 77 S.E. 305, 
161 N.C. 377; Southerland v. Atlantic 
Coast Line R. Co., -74 S:Ei 102, 158 
N.C. 327; State Board of Education 
v. Roanoke R. & Lumber Co., 73 S.E. 
994, 158 N.C. 313; Pritchett v. South- 
ern Ry. Co., 72 S.E, 828, 157 N.C. 88; 
Kivett v. Western Union Telegraph 
Co., 72 S.E. 388, 156 N.C. 296; Coore v. 
Seaboard Air Line Ry. Co., 68 S.E. 
210, 152 N.C. 702; Burlington Lumber 
Co. v. Southern Ry. Co., 67 S.E. 167, 
152 N.C. 70 [aff 32 S.Ct. 657, 225 U.S. 
99, 56 L.Ed. 1001]; Pearson v. Mil- 
lard, 63 S.E. 1053, 150 N.C. 303; Lance 
v. Rumbough, 63 S.E. 357, 150 N.C. 19; 
Muse v. Seaboard Air Line Ry., 63 S. 
E. 102, 149 N.C. 448, 19 L.R.A.N.S. 453; 
Britt v. Carolina Northern R. Co., 61 
S.E. 601, 148 N.C. 37 [motion dism 64 
S.E. 1135, 149 N.C. 581]; Lexington 
Grocery Co. v. Southern R. Co., 48 
S.E. 801, 136 N.C. 396; Stewart v. 
North Carolina R. Co., 48 S.E. 793, 
136 N.C. 385; National Cash Register 
Co. v. Hill, 48 S.E. 637,136 N:Ci 272, 
68 L.R.A. 100; Chaffin vy. Fries Mfg., 
etc., Co., 47 S.B. 226, 135 N.C. 95; Ids, 
48 S.E. 770, 186 N.C. 364; Joines v. 
Johnson, -45 S.E. 828, 133 N.C. 487; 
Belding v. Archer, 42 S.E. 800, 131 N. 
C. 287; Lovick v. Atlantic Coast Line 
R. Co., 40 S.B. 191, 129 N.C. 427; Wilk- 
ie v. Raleigh, etc., R. Co., 37 S.E. 204, ~ 
127 N.C. 208; Bradley v. Ohio River, 
ete., Ri Cours Ges.Biel stl 2GuIN. Osi oe 
Coxiav. (Norfolk jetes -R. ‘Couns 5 7Sunn 
237, 126 N.C. 108; Mitchell v.. Cor- 
pening, ’32) Si Bay 798; 124 “NiGoe 472 
Slingluff v. Hall, 32 S.E. 739, 124 N. 
C. 397; Kendrick v. Mutual Ben. L. 
Ins: ‘Ces; 132 (SSB 28, 0124 NGO S15. 170 
Am.S.R. 592; Edwards v. Phifer, 28 
S.E. 548, 121 N.C. 388; Coley v. States- 
ville, 28 S.H. 482, 121 N.C. 301; Alex- 
ander v. Richmond, etc., R. Co., 16 S. 
BE. 896, 112 N.C. 720; Luttrell v. Mar- 
tin, 17 S.B. 573, 112 N.C. 593; Ham- 
ilton :v. Buchanan, 17..S.BH... 159; 112 
N.C. 463; Michael v. Foil, 6 S.E. 264, 
100 N.C. 178, 6 Am.S.R. 577; Ramsey 
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v. Wallace, 6 S.E. 638, 100 N.C. 75. 
N.D.—Donahue y. Noltimier, 240 N. 
W. 862, 61 N.D. 735; Jondahl v. Camp- 
bell, 238 N.W. 697, 61 N.D. 555; Ar- 
nold v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 228 Now. 456, 59 N:D. 59; 
Collard v. Fried, 170 N.W. 525, 41 N. 


D. 242; McCurdy v. Aylor, 170 N.W. 
523, 41 N.D. 187; Kersten v. Great 
Northern Ry. Co., 147 N.W. 787, 28 


N.D. 3; Willoughby v. Smith, 144 N. 
W. 79, 26 N.D. 209; Daeley v. Minne- 
apolis, etc., El. Co., 60 N.W. 59, 4 N. 
D. 269; State v. McGahey, 55 N.W. 
753,°3 N.Di 293: 


Ohio.—Limbaugh v. Western Ohio 


Re Coy id's) NEE N68 7594 /Ohio, St.712; 
St. Louis-San Francisco Ry. Co. v. 
Glow Electric Co., 172 N.B. 425, 35 


Ohio App. 291; Becker S. S. Co. v. 
Snyder, 166 N.E. 645, 31 Ohio App. 
379 [cert dism- 280 U.S. 615, 50 S.Ct. 
152, 74 L.Ed. 656]; Netzel v. Todd, 
165 N.E. 47, 30 Ohio App. 300; Fean 
v. Alabama Great Southern R. Co., 
159 N.E. 487, 26 Ohio App. 96; Jacque- 
min v. Bunker, 15 Ohio App. 491; Mc- 
Donald & Frazier vy. Schervish, 8 Ohio 
App. 386; National Machinery Co. v. 
Towne, 30 Ohio C.A. 225; Discount & 
Deposit State Bank v. Litt, 26 Ohio 
Cir.Ct.N.S. 145; Eisen v. Halloran, 
25 Ohio Cir.Ct.N.S. 29; Cleveland v. 
Wilson, 24 Ohio Cir.Ct.N.S. 183; Kirk- 
bride v. Cleveland Electric R. Co., 22 
Ohio Cir.Ct.N.S.,.495; Cleveland Elec- 
Lriemn. nOow Va iter; 320) Ohio, Cir-Ct. 
N.S. 435; Erie R. Co. v. Marullo, 17 
Ohio Cir.Ct.N.S. 472; Memphis, etc., 
Packet Co. v. Britton, 1 Ohio Cir.Ct. 
N.S. 33; Guernsey County Comrs. v. 
Black, 34 Ohio Cir-Ct. 164; Rudy v. 
Rudy, 33 Ohio Cir.Ct. 359; Cleveland, 
etc., Traction Co. v. Ward, 27 Ohio 
Cir:Ct; 7615. Cincinnati, .etc.,. R. Co. v. 
Taylor cifOnio -CirCt.... 15%3.. dack= 
son Knife, etce., Co. v. Hathaway, 27 
Ohio Cir.Ct. 745; Toledo, ete., R. Co. 
v. Gilbert, 24 Ohio Cir.Ct. 181; Harris 
v. State, 20 Ohio Cir.Ct. 356; Ameri- 
ean Hosiery Co. vy. Baker, 18 Ohio 
Cir.Ct. 604, 10 Ohio Cir.Dec. 219; Ber- 
dan v. J. M. Bour Co., 10 Ohio Cir.Ct. 
127, 6 Ohio Cir.Dec. 154; U. S. Home, 
etc., Assoc. v. Kirk, 8 Ohio Dec. (Re- 
print) 592, 9 Cinc.L.Bul. 48; Bletsch 
v. Robinson, 4 Ohio Dec. (Reprint) 
504, 2 Clev.L.Rep. 282. 


Okl.—City of Tulsa v. Springfield 
Life Ins. Co., 11 P.(2d) 4938, 157 Okl. 
218; Dixie Motor Coach Corporation 
v. Johnson, 9 P.(2d) 5, 155 Okl. 240; 
Keen Bottling Co. v. Morgan, 7 P.(2d) 
147, 154 Okl. 167; Chambers v. Cun- 
ningham, 5 P.(2d) 378, 153 Okl. 129, 
78 A.L.R. 905; Sallee v. Craddock, 4 
P.(2d) 1013, 153 Okl. 60; Ft. Cobb Oil 
Co. v. Peterson, 300 P. 405, 149 Okl. 
288; Harris v. Boyd, 299 P. 888, 149 
Okl. 196; Bowles v. Farmers’ Nat. 
Bank of Wewoka, 299 P. 449, 149 Okl. 
60; White v. Hughes, 292 P. 37, 145 
Okl. 192; Easton v. Branson, 292 P 
39, 145 Okl. 99; Key v. Midland Sav- 
ings & Loan Co., 291 P. 573, 145 Okl. 
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Carroll, Brough, Robinson & Hum- 
phrey, 287 P. 411, 143 Okl. 128; Boyer 
v. Walker, 286 P. 304, 142 Okl. 184; 
Ohio Nat. Life Ins. Co. v. Dobbs, 282 
P. 306, 140 Okl. 147; St. Louis-San 
Francisco Ry. Co. v. Thompson, 281 
P. 565, 139 Okl. 142; Schwarze v. New 
Amsterdam Casualty Co. of Mary- 
land, 275 P. 640, 136 Okl. 51; Federal 
Intermediate Credit Bank of Wichi- 
ta, Kan. v. Cosby, 272 P. 436, 134 Okl. 
1; City of Kingfisher v. Williams, 272 
P. 363, 133 Okl. 260; Allen v. Okla- 
homa State Bank of Enid, 270 P. 838, 
133 Okl. 14; Sheean v. Walden, 265 
P. 141, 130 Okl. 51; Bennett v. Ameri- 
can Nat. Bank, 264 P. 912, 130 Okl. 23; 
Pyle v. Hood, 262 P. 660, 128 Okl. 239; 
Empire Gas & Fuel Co. v. Weddell, 
261 P. 931, 128 Okl. 146; Anderson v. 
Whitener, 261 P. 156, 127 Okl. 284; 
Midland Valley R. Co. v. Price, 260 
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P. 26, 127 Okl. 106; Freeman v. Vand- 
ruff, 259 P.-257, 126 Okl. 238; Bein- 
dorf v. Thorpe, 259 P. 242, 126 Okl. 
157, 55 -A.L.R. 1014; “Blumenfeld. v. 
Mann, 258 P. 918, 126 Okl. 64; Cole v. 
Ramsey, 254 P: 962, 124 Okl. 235; 
Drumright State Bank v. Westerheide, 
254 P. 80, 124 Okl. 108; City of Chick- 
asha vy. Daniels, 251 P. 978, 123 Okl. 
73, 51 A.L.R. 568; Sharum v. Sharum, 
247 P. 97, 121 Okl. 53; Muskogee Elec- 
trie Traction Co. v. Durham, 242 P. 
762, 115 Okl. 238; Crowl v. Ross, 241 P. 
1105, 118° Ok). 291; = St.' ‘Louis-San 
Francisco Ry. Co. v. Bryan, 237 P. 613, 
113 Okl. 39; Farmers’ Guaranty State 
Bank v. Bratcher, 241 P. 340, 112 Okl. 
254; Gulf, C.&S. F. Ry. Co. v. Brown, 
239 P. 599, 112 Okl. 1; Cunningham v. 
Spencer; 239 BP. 444) 111) OK. (217; 
Scott Auto & Supply Co. v. McQueen, 
226 P. 372, 111 Ok). 1073.34 (A.L.R. 162% 
Freas v. State, 235 P. 227, 109 Okl. 
205; Continental Supply Co. v. Sin- 
elair Oil .& Gas Co., 2385. P. 471, 109 
Okl. 178; Carter Oil Co. v. Kerley, 234 
P. 737, 109 Okl. 69; Self v. Gilbert, 231 
P. 870, 105 Okl. 140; Stout v. Mott, 
23 Pawo sca Ob Okla 4s) SHlarnis: sve 
Rich, 229 P. 1080, 104 Okl. 120; Mar- 
land Refining Co. v. McClung, 226 P. 
312, 102 Okl. 56; Arbuthnot v. Boren, 
225:--P.. 965,102) Okl..2137 Pierce: Oil 
Corporation v. Tipton, 229 P. 299, 100 
Okl, 243; Livingston v. Brown, 227 P. 
124, 100 Okl. 17; Pierce Oil.Corpora- 
tion v. Puckett, 226 P. 364, 99 Okl. 
228; Lawhead vy. State, 226 P. 376, 99 
Okl. 197; Colonna.v. Hiseman Mfg. 
Co., 224 P. 181, 98 Okl. 107; Central 
Nat. Bank of Junction City, Kan. v. 
Pyeatt,< 222) Pi 5335 9%, Ok) 28: Schatt 
Ve Ehudsins) 9224) P9055 96) Okla 173 
[cert den 44 S.Ct. 454, 264 U.S. 595, 
68 L.Ed. 867]; Hines v. Dean, 220 P. 
860, 96 Okl. 107; Reed v. Fichencord, 
219 B. 93'%, 96 Okl. 3; Midland Valley 
R. Co: v. Gibson, 221 P. 100, 94 Okl. 
193; Marland Refining Co. v. Duffy, 
220 PB. 846,94 Okl. 16, 35 ALR. 52; 
Knights and Ladies of Security v. 
Bell, 220 P. 594, 93 Okl. 272; Rose v. 
First Nat. Bank, 219 PB. 715, 93° OK1 
120; Livingston Oil Corporation v. 
Shefts, 219 P. 10, 92 Okl. 292; Musko- 
gee Electric Traction Co. v. Ellison, 
218 P. 829, 92 Okl. 200; Loveland v. 
boatman. §218) “Px 351,792) Oki T33° 
Henderson vy. ,Pebworth, 216 P. 472, 
90 Okl. 187; Kelly v. Cotner, 215 P. 
413, 89 Okl. 274; Producers’ & Refin- 
ers’ Corporation v. Castile, 214 P. 121, 
89 Okl. 261; Clapp v. Miller, 213 P. 
854, 89 Okl. 38; Hammons v. Lang- 
ford, 212 P. 985, 88 Okl. 241; Mobley v. 
Manetord,. 2120) Pi 984. 88. Ole ea36e 
Muskogee Electric Traction Co. v. 
Jackson, 212 P. 416, 88 Okl. 184; Mills 
v. Williams,’ 209 P.)771; 87, Okl. 190; 
Mills v. Stewart, 209 P. 770, 87 Okl. 
189; Seamans Oil Co. v. Davis, 208 
P. 802, 87 Okl. 14; Snouffer v. First 
Nat. Bank, 207 P. 452, 86 Okl. 190; 
Payne v. Moore, 207 P. 558, 86 Okl. 
188; O’Quinn v. Nothaff, 205 P. 498, 
85 Okl. 215; St. Louis & S. KF. R. Co. 
v. Ledbetter, 200 P. 701, 83 Okl. 78; 
Badger Oil Co. v. Clay, 200 P. 433, 83 
Okl. 25; Danciger v. Isaacs, 200 P. 
164, 82) Okl. 2638; City of Cushing v. 
Bay, 198 P. 877, 82 Okl, 140; Harwell, 
King & Co. v. Duncan Bros., 194 P. 
115, 80 Okl. 74; Kelley v. Hamilton, 
USSR 53D) ion Ol ma on Olly Mields 1& 
ey Eee yO. Vs Treese Cotton Cos 
7c. 20678" Ok. (25; “Missouri; VK. 
Sods.) SRY. Co. v. Wolf, 184 P. 765, 76 
Okl. 195; Carden v. Humble, 184 P. 
104, 76 Okl. 165; Lusk v. Bandy, 184 
P. 144, 76 Okl. 108; Holmes v. Hal- 
stid, 183 P. 969, 76 Okl. 31; Rennie v. 
Gibson, 183 P. 483, 75 Okl. 282; St. 
Louis & S. F. Ry. Co. v. Fraser, 183 
P. 478, 75 Okl. 265; Citizens’ Bank 
of Headrick v. Citizens’ State Bank 
of Altus, 182 P. 657, 75 Okl. 225; 
Whitehead Coal Mining Co. v. Schneid- 
ergs! Pil49, 752 Okl.- 175s) Chicago; 
Pveslanrac are yi On eve Ss nOOKS rio ios 
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924; Grantz v. Jenkins, 175 P. 527, 73 
Okl. 205; Lusk vy. Phelps, 175 P. 756, 
71 Okl. 150; Mangold & Glandt Bank 
v. Utterback, 174 P. 542, 70 Okl. 315; 
Felt v. Westlake, 174 P. 1041, 68 Okl. 
294; Rock Island Coal Mining Co, v. 
Toleikis, 171 P. 17, 67 Okl. 299; Fowl- 
er v. Fowler, 161 P. 227, 61 Okl. 280, 
L.R.A.1917C 89; Simpson v. Mauldin, 
160 P. 481, 61 Okl. 92; St. Louis & S. 
F. R. Co. v. Akard, 159 P. 344, 60 Okl. 
4; Chickasha Inv. Co. v. Phillips, 161 
P. 223, 58 Okl. 760; Moorehead v. Dan- 
lels, 153 BP. 623, 57 Ok). 298; Daven-— 
port v. Mitchell, 155 P. 869, 56 Okl. 
155 oli tsansOllS © hemos) oe Ley Onna 
Clampitt, 154 P. 40, 55 Okl. 686; Kali 
Inla Coal Co. v. Ghinelli, 155 P. 606, 
55 Okl. 289; Minnetonka Oil Co. v. 
Haviland, 155 P. 217, 55 Okl. 43; Mis- 
souri, O. & G. Ry. Co. v. Davis, 154 
P. 5038, 54 Okl. 672; Engelkemeier v. 
Lillis,-153 P. 877, 54 Okl. 282; Tish- 
omingo Electric Light & Power Co. v. 
Gullett, 152 P. 849, 52 Okl. 180; Great 
Western Coal & Coke Co. y. Serban- 
tas, 150 P. 1042, 50 OkKl. 118; Chicago, 
Ea) ks. Sombra She Vien © Os Vs CALOCNae LEO be 
127, 46 Okl. 557; Missouri, O. & G. Ry 
Co. v. Miller, 145 P. 367, 45 Okl. 173; 
St. Louis & S. F. R. Co. v. Brown, 144 
P. 1075, 45 Okl. 143 [aff 36 S.Ct. 602, 
241 U.S. 223, 60 L.Ed. 966]; Turner v. 
Maxey, 144 P. 1064, 45 Okl. 125; Seay 
v. Plunkett, 145 P. 496, 44 Okl. 794; 
San Bois Coal Co. v. Resetz, 143 P. 
46, 43 Okl. 384; St. Louis & S. F. R. 
Co. v. Model Laundry, 141 ae 970, 42 
Okl. 501; Missouri, O. & G. Co. v. 
Vandivere, 141 P. 799, 42 Oa. 427; 
Farmers’ Nat. Bank of Wewoka v. 
McCoy, 141 P. 791, 42 Okl. 420, Ann. 
Casi1916D 1243) Alfred) v..St.. Wouis, 
I. M. & S. Ry. Go., 140 P. 415, 42 Ok. 
4; L. L. Tyer & Son v. Wheeler, 135 
P. 351, 41 Okl. 335; Bleecker v. Miller, 
138 P. 809, 40 Okl. 374; St. Louis & S. 
F. R. Co. v. Cox, Peery & Murray, 138 
P. 144, 40 Okl. 258; Lowenstein v. 
Holmes, 135 P. 727, 40 Okl. 33; Great 
Western Coal & Coke Co. v. Malone, 
136 P. 403, 39 Okl. 693; Moore, v. 
Johnson, 136 P. 422, 39 Okl. 587; Rum- 
baugh vy. Rumbaugh, 135 P. 937, 39 
Okl. 445; Chicago, R. I. & P. Ry. Co. 
v. McAlester, 134 P. 661, 39 Okl. 153; 
Dewey Portland Cement Co. v. Blunt, 
132 P. 659, 38 Okl. 182; Fulsom-Mor- 
ris Coal & Mining Co. v. Mitchell, 132 
Pelle y si OK 5753. Guilt Cae. seeks 
Ry. Co. v. Taylor, 130 P. 574, 37 Okl. 
99; Enid Electric & Gas Co. v. Deck- 
er, 128 P. 708, 36 Okl. 367; St. Louis 
& 1S. oH. Re iCo.- ve Bilby, 130) Ps 0so, 
35 Okl. 589; Hagerman v. Thatch, 127 
P. 254, 34 Okl. 772; Enid City Ry. Co. 
v. Reynolds, 126 P. 1938, 34 Okl. 405; 
Ficks' iy. > Davis). 200 Pi) 260, s2OlkIe 
195; St. Louis & S. F. R. Co. v. Walk- 
er, 122 P. 492, 31 Okl. 494; Scott v. 
Vulcan Iron Works Co., 122 P. 186, 31 
Okl. 334; Bisiminger Vv. Beman, 124 
PO 289, 32 Okl. 818; Standifer v. Sul- 
livan, 120 P. 624, 30 Okl. 365; Nation- 
al Drill & Mfg. Co. v. Davis, 120 P. 976, 
29 Okl. 625; Pioneer Telegraph & Tel- 
ephone Co. v. Davis, 116 P. 432, 28 Okl. 
783; Ellet-Kendall Shoe Co. v. Ross, 
115 ee 8920 28 OK 9697 a ninehesye 
Brown, 111 P. 391, 27 Okl. 217; Coal- 
gate Co. v. Hurst, 107 P. 657, 25 Okl. 
588 [error dism 32 S.Ct. 838, 225 U.S. 
697, 56 L.Ed. 1262]; Citizens’ Bank of 
Wakita v. Garnett, 95 P. 755, 21 Okl. 
200; Higgins v. Street, 92 P. 1538, 19 
Okl. 45, 18 L.R.A.N.S. 398, 14 Ann. 
Cas. 1086; Sovereign Camp W. O. W. v. 
Welch, 83 PB. 547, 16 Okl. 188. 


Or.—Erb v. Shope, 12 P.(2d) 308; 
Burgess v. Charles A. Wing Agency, 


11 P.(2d) 811, 139 Or. 614; Parish v, 
Columbia Nat. Bank of Portland, 8 
P.(2d) 584, 139 Or. 126; Eldred v. 


United Amusement Coe Pp. (2d) 1114, 
137 Or. 452; Mathews v. City of La 
Grande, 299 P. 999, 186 Or. 426; Gold- 
foot v. Lofgren, 396 P. 843, 135 Or. 
533; Hollopeter v. Palm, 291 P. 380, 
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Z0Ae 1 OD Gy 134 Ox. 
DIZ. OLD, PAG red «eons yee Ol pluake Ole 
497]; Hogan v. Mason Motor Co., 288 
P. 200, 133 Or. 14; Jodoin v. Lucken- 
bach 'S:)'S_'Co.5.268 (Ps 51, 125.041, 6345 
Fraley v. Farmers) Mut. Fire Relief 
Ass’n of Portland, 264 P. 862, 124 Or. 
521; Lambert v. Laing & Thompson 
Iron Works, 264 P. 362, 124 Or. 197; 
Vale v. Campbell, 263 P, 400, 123 Or. 
632; Kelley v. Joslin, 261 P. 413, 123 
Or, 253; U.S. Nat. Bank of La Grande 
v. Miller, 250 P.. 1098, 119 Or. 682; 
Gordon v. Curtis Bros. A. D. Moodie 
House-Moving Co., 248 P. 158, 119 Or. 
55; Brown v. National Liberty Ins. 
Co..of. America, 244) PP. 87%3; 117° Or. 
608; Oregon Box & Mfg. Co. v. Jones 
Lumber Co., 244 P. 318, 117 Or. 411; 
Sig. C. Mayer & Co. v. Smith, 230 -P. 
BoD; hs) Or 7008 Call van inn. 2:25. P. 
127, 112 Or. 1; Snodgrass v. Wallowa 
Milling’ & »Grain .Co.; 227 BP. .294,) 111 
Or: 402; Coates Vv.’ Slusher, 222° P- 
Sit, 09) Or. 612% “Hooningt .v,. Henry, 
213 P. 139, 106 Or. 605; Miami Quar- 
ry Co. v. Seaborg Packing Co., 204 P. 
492, 103 Or. 362; Patterson v. Howe, 
20a Ps 220, 102 Or (2753. Pusey. Vv. 
Smyth, 194 P. 686, 98 Or. 448; Emmett 
v. Astoria Marine Iron Works, 192 P. 
1113,'97 Or. 632; Marsters v. I[sensee, 
192 P, SiGe uke Or. 567; Coates v. Mari- 
on County, PS On Ue: 903, 96 FOr, jae: 
Caldwell v. Hoskins, 186 P, 50, 94 Or. 
567; AShmun v. Nichols, 178 P. 234, 
180 VP. 510, 92-0nr. 223;, Northwest 
Door Co. v. Lewis Inv. Co., 180 P. 495, 
92 Or. 186; Burdick v. Tum-A-Lum 
INOS CO On woe n Pied fOek ol Ore ALT 
Andrew v. Oregon-Washington R. & 
INGA MCORY RUE IP ake Obes an ibe ines 
War v. Hirst Nat. Bank, 171 P. 1106, 
88 Or. 541; Emerson v. Portland, HE. & 
COs OG Puno ho ne SommOr saciOk 
White v. East Side Mill & Lumber 
Co., 164 P. 736, 84 Or. 224; Columbia 
County. v. Consolidated Contract Co., 
163 BP. 438, 838 Or. 251; Barnhart v. 
North Pacific Lumber Co., 162 P. 843, 
82 Or. 657; Brewster v. Crook Coun- 
ty, 159 PB. 1031, 81 Or. 485; Childers 
v. Brown, 158 P. 166, 81 Or. 1; Nordin 
v. Lovegren Lumber Co., 156 P. 587, 
80 Or. 140; Mackay v. Commission of 
the Port of Toledo, 152 P. 250,77 Or. 
611; Walling v. Portland Gas & Coke 
CO 41 ke oop lO nOr. 2000 Biverant 
Voekischer b45 Piso, U4 obs 189.) 75, Ore 
316; Gekas'v. Oregon-Washington R. 
COMA. COM 46 P2 0970. 115 (Or, ,a433 
Pfeiffer v. Oregon-Washington R. & 
Nav. Co., 144 P. 762, 74 Or. 307; Pow- 
der Valley State Bank v. Hudelson, 
144 P. 494, 74 Or. 191; Horn v. Davis, 
142 P. 544, 70 Or. 498; Astoria South- 
ern Ry. Co. v. Pacific Surety Co., 137 
P. 857, 68 Or. 569; Pilson. v. Tip-Top 
Auto Com wloG. Bon 642.167 yOr, b2s5 
Scheurmann y. Mathison, 136 P, 330, 
67 Or. 419; Domurat v. Oregon-Wash- 
ington R. & Navigation Co., 134 P. 
313, 66 Or. 135; Sullivan v. Wakefield, 
133 P. 641, 65 Or. 528; Casner v. Hos- 
kins, 128 P. 841, 64 Or. 254; Bell v. 
Paquet, 129 P. 757, 64 Or. 162; Ko- 
pacin v. Crown- Columbia Pulp & Pa- 
per, ©o., 125 P, 231, 62,.Or.,. 291; San- 
Heeon v. Peninsula Lumber Co., 123 
P. 513, 61 Or. 547; Nutt v. Tsensee, 119 
B 722, 60 Or. 395; Buhl Malleable 
Co. v. ronan, NT, Ee hai eo Ole nae ai 
Donohoe v. Portland RAY OO WhO: mle 
964, 56 Or. 58; Galvin v. Brown & Mc- 
Cable, 101 P. 671, 53 Or. 598; McGreg- 
Or. Oregon ROO. 9s 465, 50 Or. 
527, 14 L.R.A.N.S. 668; Baines v. Coos 
Bay, R. & EB. R. & Nav. (CO ale ay eile 
49 Or. 192;. Pacific Pxport COn ve 
North Pac. Lumber Co., 80 P. 105, 46 
Or. 194; Barnes v. Leidigh, TOPPA oy 
46 Or. 48; Anderson v. Oregon R. Co., 
77 B. 119, 45 Or. 211; Boyd v.:Port- 
Jand Electric Co., 66 P. 576, 40 Or. 
126, 57 L.R.A. 619; Stamper 'v. Ray- 
mond, 62 P. 20, 38 Or. 16; Lieuallen 
v. Mosgrove, 61 P. 1022, 37 Or. 446; 
La Grande Nat. Bank v. Blum, 41 P. 
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A. 474, 298 Pa. 329; Pringle v. Smith, 
13'7An 603, 289 Pa. 356; Buehler v. 
Philadelphia & R. Ry. Co., 124 A. 325, 
280 Pa. 92; McMullin v. Philadelphia 
Rapid Transit Co., 116 A. 832, 273 Pa. 
159; Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
City of Philadelphia, 112 A. 76, 268 
Pa. 559; Baxter v. Philadelphia & R. 
Ry. Co., 107 A. 881, 264 Pa. 467, 9 A.L. 
R. 504; Warruna v. Dick, 104 A. 749, 
261 Pa. 602; Guarantee Trust & Safe 
Deposit Co. v. Waller, 88 A. 13, 240 Pa. 
575;. Fearon :y. Little, 76 A. 72, 227 
Pa. 348; Miller v. James Smith Wool- 
en Machinery Co., 69 A. 598, 220 Pa. 
181; Person & Riegel Co. v. Lipps, 67 
ALL L0$i,5 219% Pasi 99e"" Creachenm.yw: 
Bromley Bros. Carpet Co., 63 A. 195, 
214 Pa. 15; Fleming v. Dixon, 44 A. 
1064, 194 Pa. 67; Kroegher v. McCon- 
way, ete, Co., 23 A. 341, 149 Pa. 444; 
Patterson v, Kountz, 63 Pa. 246; Ly- 
coming Ins. Co. v. Schreffler, 42 Pa. 
188, .82 Am.D. 501; Pierce v. Cloud, 
42 Pa. 102, 82 Am.D. 496; Deakers v. 
Temple & Barker, 41 Pa. 234; Ar- 
buckle. vi Thompson, 387 (Paz 170); 
Groft v, Weakland, 34 Pa. 304; Ridge- 
way v. Longaker, 18 Pa. 215; Lynch 
v. Welsh, 3 tra. 294; Beck v. First 
Fraternal Building & Loan Ass’n, 157 
A. 365, 103 Pa.Super. 472; Davis v. 
Continental Ins. Co., 60 Pa.Super. 341; 
Commonwealth vy. Hand, 59 Pa.Super. 
286; Beloud v. Sayre, 56 Pa.Super. 
215; Dungan, Hood & Co. v. Phila- 
delphia & R. Ry. Co., 41 Pa.Super. 269; 
Stamp v. Absott,. 21 Pa.Dist. 629s 
Funk v. Holahan, 13 Pa.Dist. 38. 


Porto Rico.—Torres v. Rubert, 6 
Porto Rico Fed. 701 


R.JI.—Chabot v. Andre, 161. A. 128. 
Motion den 161 A. 496; Rhode Island 
Hospital Trust (Co. v... Providence 
County Court House Commission, 159 
A. 642; McAtee v. Jackson, 157 A. 
3805; ;Bourre v. Texas ,Co,, 154,A. .82, 
51 R.I. 254; Art Gravure Corporation 
v. Japanese Wood Novelty Co., 150 A. 
497; Patry v. Berick, 147 A. 877, 50 
R.I. 345; McArthur v. Dutee W. Flint 
Oil Co., 146 A. 484, 50 R.I. 226; Weis- 
man v. Stone, 140 A. 912; Swartz v. 
Edwards Motor Car Co., 139 A. 466, 49 
R.I. 18; Gunn v. McCabe, 139 A. 916, 
49 R.I. 53; Bourre v. Texas Co., 142 
A. 621, 49 R.I..3864; Hatch v. Sallinger, 
133 A. 621, 47 R.I. 395; Hargraves v. 
Ballou, 131 A. 6438, 47 R.I. 186; Long 
v. Kleistone Rubber Co., 128 IN 574: 
Silverman v. Saperstein, 120 A. 580; 
Northway Motor Sales Co. v. Pugh, 
116 A. 485; Melone v. Rhode Island 
Sox eg, A. 426; McCoart v. Rhode 
Island Co., 108 A. 585; Verhasselt v. 
National Wholesale Grocery Co., 105 
A. 367; Kirby v. Richardson, 103 A. 
104; Gagnon v. Rhode Island Co., 101 
A. 104, 40 R.I. 473, L.R.A.1917E 1047; 


Smith v. Rhode Island Co., 98 A; 1, 
39 IRL. Lae; CrCecG. Bire, Hose .& 
Rubber 4Co; w.feDecker, 95 w As 1668s 


Greene v. Gertz, 89 A. 16, 36 R.I. 105; 
St. Pierre v. McMaugh, 86 A. 896 (first 
case) [reh den 86 A. 1055]; Ralph v. 
Taylor, 85 A, 941; Messier v. Messier, 
82 A. 996, 34 R.I. 233; Underwood vy; 
Old Colony St. Ry. Co., 80 A. 390, 33 
R.1. 819; Blake v. Rhode Island Co., 
78 A. 834, 32 R.I. 2138, Ann.Cas.1912D 
852; Mohr v. Prudential Ins. Co. of 
America, 78 A. 554, 82 R.I. 177; Manzi 
v. Washburn Wire Co., 77 A. 8273) Js 
W. Bishop Co, v. Curran & Burton, 
76 A. 275, 30 R.I. 504; Perry v. Shel- 
don, 75 A. 690, 30 Rus 426; Robinson 
v. Morris & Co., 73 A, 611; 30 Eee eles 
Tiffany v. Morgan, 73 A. 465; \'Thie- 
bault v. Prendergast, 69 A. 922: Fu- 
gere v. Cook, 69 A. 555; Wilson v. 
New: York, N..H. & H. Ri Co., 69 A, 
364, 29 R.I. 146; Barber vy. Allen, 68 
A. 366; Savage v. Rhode Island Co., 
67 A. 633, 28° RI. 391; Taber v. New 
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Vonks, By 6). Be Red COO Any oe oe byale 
269; "Mitchell v. Sayles, 66 A. 574, 28 
igus 240; Simone v. Rhode Island Co., 
66 A. 202, Zo RL 8 Os 19 TRAN. Se 
740; Reynolds v. Narragansett Elec- 
trie Lighting .Co.,°59'AJ'393) 26 TRI: 
457; Havens v. Rhode Island Subur- 
ban R. Co., 58 A. 247, 26 R.I. 48; Mc- 
Garrity v. New York, etc., R. Co., 55 
A. 718, 25 R.I. 269; MacDonald v. New 
Vork,) etew Ra Col, 54 VA.079 5) 22a RAT 
40; McGar v. Nea nay ete., Worsted 
Mills, 147 A, 1092, 22 R.I. 347; Hamp- 
son v. Taylor, 8 "A, 331, 23 A. 732, 15 
Rel Sion 

S.C.—Swottord v, Witeyins, Co, ot 
WVirginiay 1571S, B07, v5.9) S.C.2e dG) ECS 
Claiin “v. ‘Reliance ‘Life’ Ins. Co. of 
Pittsburgh, Pa., 148 S.H. 478, 150 S.C. 


459; Calhoun v. Anderson, 146 S.E. 
245, 148 S.C. 392; Duncan v. Record 
Pubs Cos 1437S he sled Lous eae lolor. 


Mann v. Seaboard Air Line Ry. Co., 
136 S.E. 234, 138 S:C. 241; -Gregg v:. 
Atlantic Coast Line R. Co., 134 S.E. 
912, 137 S.C. 40; Sanders v. Hayes, 
122 SxEi 572, 128-S.C. 181 :) Summer ve 
Seaboard Air Line Ry. Co., 121 S.E. 
472, 128 S.C. 138; Union Bleaching & 
Finishing Co. v. Barker Fuel Co., 117 
SoH 735) 124 *S. Cin 4585" YPOwers ve 
Rawles; 112 S.B. 78, -119 S.C.21343 
Standard Boiler & Plate Iron Co. v. 
Brock, 99 S.E.' 769, 112 S.C. 323; Nel- 
son v. Atlantic, Gulf & Pacific Co., 92 
Shey E9407 107. SiC. A Guimarin &yv: 
Southern Life & Trust Co., 90 S.E. 
319, 106 S.C. 37; Moore v. Marion Cot- 
ton Oil Ca, 85 (“S:H.*52,- 100) SuGy 499% 
Turner v. Columbia Nat. Life Ins. Co., 
SAE SMe lan 3.) TOONS CMa ks ii eice rckerva 
Clinton Cotton Mills, 78 S.B. 890, 95 
S.C. 302; Thomason v. Victor Mfg. 
Co., 78 S.E. 895, 95 S.C. 239; Smooth- 
ing Iron Heater Co. v. Blakely, 77 S. 
E. 945, 94 S.C. 224; Joyner v. Atlan- 
tic’ Coast Mine Re Comiit St $25 Sor 
S.C. 104; Dobson v. Duncan, 73 S.E. 
875,90 S:C. 4146" Brockavagd ad. laley: 
& Con '00 SCE Os 88 S:Cy Ba3- \Gib= 
son v. Atlantic Coast Line R. Co., 70 
S.-H. 1030, 88 S.C...3605) Brown | v- 
Northwestern R. Co. of South Caro- 
lina, 70 S.E. 319, 88 S.C. 15;. Building 
Supply Co. v. Jones, 69 S.E. 881, 87 
S.C. 426; \Turbyfill v.. Atlanta’ & Cc 
Air Line Ry. Co., 68 S.E. 687, 86 Sic. , 
379; Auten v. Catawba Power Co., 65 
S.E27 4,8 66S SRY S80; VSl See 1899 
Crossland v. Graham, 65 S.E..238, 83 
S.C, 228; Stouffer v. Erwin, 62 ‘S.E. 
843, 81 S.C. 541; J. C. Stevenson Co. 
v. Bethea, 61 S.E. 99, 79° S.C. 478; 
Southern Ry. Coss Gossett, 60 SB 
IS 69" “Si OSGoe Thompson, v. Sea- 
board Air Line Ry.,; 58 S.H. 1094; 


78 S.C. 384; Bussey v. Charleston & 
Wi Cle Rive Co., 58 SHS 1005). 782 Sick 
352; Osteen V. Southern Ry., Caro- 


lina Division, 57 S.I. 196, 76 Sc. 368; 
Lampley vy. "Atlantic Coast Line R. 
Co., 50 S.&: 773, 71 SC. 1565" Hawards 
Vv. Wessinger, &3 S.E. 518, 65 S.C. 161, 
95 Am.S.R. 78 Lowrimore v.:Palm- 
er Mfg. Co., 38 S.E. 430, 60 S.C. 153; 
Mason v. Southern R. Co.. 36 S.E. 440, 
58. S.C. 2707 79" Amas une 826, 53 LRA. 
Chicane S-E. 226, 58 S.C. 582; Mew 
v. Charleston, etc., 1 Sickel Ske MARS S/R. 828, 
YS pSRORN his Kingman v. Lancashire 
Ins. Co., 32 S.H. 762, 54 S.C..599;. Hull 
Va Young, 8 S.E. 695, 30 S.C. 121, 3 L. 
Bennett v. Mathewes, 5 
S.C. 478. 


S.D.—Simmons v. Leighton, 
W. 883; Morton v. Holscher, 243 N. 
W. 89; Dakota Photo Engraving Co. 
v. Woodland, 236 N.W. 471 [aff 241 
N.W. 510]; Kraft v. Security State 
Bank of Winner, 2238 N.W. 208, 54 S.D. 
325; “Deans. Seeman, 176 N_W. 649, 
42 Sib, 577; Ellwein v. Town of Ros- 
coe, 174 NW. 748, 42 S.D. 298;  Me- 
Waid v. Darnell, 168 N.W. 759, 41 S. 
D. 69% 4M. YE Smith & Co: Vv: Kimble, 
162 N.W. 162,/88 S.D. 521;) Klink’ v: 
Quinn, 156 N.W. 797, 37 S.D. 833; Maid- 
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en v. Boyd, 155 N.W. 187, 36 S.D. 451; 
Roskay v. Hessenius, 153 N.W. 936, 36 
S.D. 163; Hauff & Stormo v. South 
Dakota Cent. Ry: Co., 147 N.W. 986, 
34 S.D. 183; Yeager v. South Dakota 
Cent. Ry.-Co., 140 N.W. 690, 31 S.D. 
304; Davis v. C. & J. Michel Brew- 
ing Co., 140 N.W. 694, 31 S.D. 284; 
“Whaley v. Vidal, 132 N.W. 248, 27 S.D. 
642; Whaley v. Vidal, 132 N.W. 242, 
27 S.D. 627; Snee v. Clear Lake Tele- 
phone Co., 123 N.W. 729, 24 S.D. 361; 
Comeau v. Hurley, 123 N.W. 715, 24 
S.D. 275; Miles v. Penn Mut. Ins. Co. 
of Philadelphia, 122 N.W. 249, 23 S.D. 
400; Smith v. City of Yankton, 121 
N.W. 848, 23 S.D. 852; Neilson v. 
Oium, 114 N.W. 691, 21 S.D. 541; Wa- 
terhouse v. Jos. Schlitz Brewing Co., 
94-N.W. 587, 16°S.D.. 592;., Blair. v. 
Groton; 83 iN. W. 0°48. 13) S.D,. (211; 
Green v. Hughitt School Tp., 59 N.W. 
224. 5 S.D. 452; Griswold v. Sund- 
back, 57 N.W. 339, 4 S.D. 441, 


Tenn.—City of Knoxville v. Lively. 
206 S.W. 180, 141 Tenn. 22; Middle 
Tennessee R. Co. v. McMillan, 184 S. 
W. 20, 134 Tenn. 499; Memphis St. R. 
Co. v. Haynes, 81 S.W. 374, 112 Tenn. 
712; Record v. Chickasaw Cooner-ge 
Co., 69 S.W. 334, 108 Tenn. 657: Illi- 
nois Cent. R. Co. v. Kuhn, 64 S.W. 292, 
107 Tenn. 106; Stacker v. Louisville, 
ete., R. Co.. 61 S.W. 766, 106 Tenn. 450; 
Arkansas River Packet-Co. v. Hobbs, 
58 S.W. 278; 105 Tenn. 29; Chicago 
Guaranty Fund Life Soc. v. Ford, 58 
S.W. 239, 104 Tenn. 533; Brown v. 
Odill, 56 S.W. 840, 104 Tenn. 250, 78 
Am.S.R. 914, 52 L.R.A. 660; Felton v. 
Clarkson, 53 S.W. 733, 103 Tenn. 457; 
Citizens” St#\R.- Cow v.' Dan, * 52."°Siw. 
177, 102 Tenn. 320; Endowment Rank 
K. P. v. Rosenfeld. 22 S.W. 204, 92 
Tenn. 508; L. & N. R. Co. v. John- 
son, 7 TennCiv.A. 458; Memphis St. 
R. Co. v: Bailey, 6 Tenn.Giv.A. 105; 
Memphis St. R. Co. v. Graham, 3 Tenn. 
Civ.A. 533; Nashville Interurban R. 
Co. v. Seay, 1 Tenn.Civ:A. 134. 


Tex.—Gulf, _C..& S. F. RR. Co., v: 
Farmer, 115 S.W. 260, 102 Tex. 235 
[rev (Civ.Anv.) 108 S.W. 7291; Ellis 
v. Brooks, 102 S.W. 94, 103 S.W. 1196, 
101 Tex. 591: Houston, ete., R. Co. v. 
Cluck. 87 S.W. 817, 99 Tex. 130 [aff 
(Civ.App.) 84 S.W. 8521: St. Louis 
Southwestern R. Co. v. Rea, 87 S.W. 
324. 99 Tex. 58 [rev (Civ.Avp.) 84 
S.W. 428]; North Texas Constr. Co. 
vy. Bostick, 83 S.W. 12, 98 Tex. 239 
frev (Civ.Avp.) 80 S.W. 109]: St. 
Louis Southwestern Ry. Co. of Texas 
v. Johnson (Commn.Anp.) 268 S.W. 
926 [aff (Civ.Apv.) 249 S.W. 1092]; 
Van De Putte v. Cameron County Wa- 
ter Control & Im»rovement Dist. No. 
7, 35 S.W.(2d) 471; Lerer v. Raines, 
(Civ.App.) 27 S.W.(2d) 621; Texas & 
P. Ry. Co. v. Baldwin, (Civ.App.)° 25 
S.W.(2d) 969 [aff (Commn.App.) 44 
S.W.(2d) 909, cert den 53 S.Ct. 11]; 
_ Guaranty Bond State Bank of Timp- 
son v. Redding, (Civ.Avp.) 24 S.W. 
(2d) 457; Browning v. Paschel, (Civ. 
App.) 23 S.W.(2d) 818; J. Lee Vil- 
big & Co. v. Lucas, (Civ.App.) 23 S. 
W.(2d) 516; Giles v. Tyson, (Civ. 
App’ W3S:W.C2d) 4525") Garcia. wv. 
Garcia, (Civ.App.) 4 S.W.(2d) 257; 
Wichita Valley Ry. Co. v. Williams, 
(Civ.App.) 3 S.W.(2d) 141 [certified 
questions answered 288 S.W. 425, 116 
Tex. 258]; Lanier v. Looney, (Civ. 
App.) 2 S.W.(2d) 347; De Mankowski 
y. Ship Channel Development Co., 
(Civ.App.) 300 S.W. 118; Louisiana 
Ry. & Nav. Co. of Texas v. Eldridge, 
(Civ.App.) 293 S.W. 901; Gulf, C. & S. 
F. Ry. Co. v. Williams, (Civ.App.) 290 
S.W. 846; Drossos v. Giles, (Civ.App.) 
288 S.W. 275; WHarding-Gill Co. v. 
Borchardt, (Civ.App.) 285 S.W. 698; 
Boston Ins. Co. v. Kirby, (Civ.App.) 
281 S.W. 275; Gulf, C. & S. F. Ry. Co. 
v. Moser, (Civ.App.) 277 S.W. 722; 
City of Brownsville v. Crixell, (Civ. 
App.) 275 S.W. 430; Galveston, H. & 


iS. A. Ry. Co. v. Neville, 
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(Civ. App.) 
272 S.W. 597; San Angelo Water, 
Light & Power Co. v. Baugh, (Civ. 
App.) 270 S.W. 1101; Kaker v. Giles, 
(Civ.App.) 269 S.W. 151; Longwell 
Transfer v. Elliott, (Civ.Avp.) 267 S. 
W. 346; McWade Tube Co. of San 
Antonio v. Newnam, (Civ.Avp.) 258 
S.W. 560; Page v. Barnes, (Civ.App.) 
258 S.W. 264; Merchants’ Life Ins. 
Co. v. Clark, (Civ.App.) 256 S.W. 969; 
St. Louis Southwestern Ry. Co. of 
Texas v. Durham, (Civ.App.) 255 S.W. 
498; Jacob v. Stephenson, (Civ.App.) 
254 S.W. 1117; Moulton v. Deloach, 
(Civ.Anp.) 253 S.W. 303; City of Mag- 
nolia Park v. Crooker, (Civ.App.) 252 
Sows $41" ‘Gulf, C'S Sh ARyJiCo. vz 
Williams, (Civ.App.) 251 S.W. 553 
[rev (Commn.Anp.) 268 S.W. 149]; 
Chicago, R. I. & G. Ry. Co. v. Ruston, 
(Civ.Apn.) 248 S.W. 143; Chicago, R. 
I. & G. Ry. Co. v. Neubert. (Civ.App.) 
248 S.W. 139: American Ry. Express 
Co. v. Truede, (Civ.Apn.) 246 S.W. 
1088; Austin Mill & Grain Co. v. 
Lambert, (Civ.Anp.) 245 SW. 1767; 
Armistead v. Benefield, (Civ.App.) 
244 S.W. 391; Davis v. Simmons, 
(Civ.App.) 240 S.W. 970 [dism f w 
j]; Alexander v. Walker, (Civ.Apn.) 
239 S.W. 309 [dism f w j]; San An- 
tenio Public Service Co. v. Mitchell, 
(Civ.Apn.) 238 S.W. 265; Barron v. 
Hay. (Civ.App.) 236 S.W. 225; Davis 
v. Hudson, (Civ.Apn.) 235 S.W. 1109; 
Texas & N. O. R. Co. v. Bolton, (Civ. 
Avp.) 235 S.W. 215; Sovereign Camp, 
W. O. W. v. Bailey, (Civ.App.) 234 S. 
W.°412; Texas & P. Ry. Co. v. Prun- 
ty, (Civ.App.) 233 S.W. 625 [conform- 
ing to answer to certified questions 
2302-Saw.s 396, /1LL12Tex216215 »Gulf 
Pipe Line Co. v. Hurst, (Civ.Anvp.) 
230 S.W. 1024; Lancaster v. Knigh- 
ton, (Civ.Apn.) 230 S.W. 876 [dism f 
w j]; Hart-Parr Co. v. Paine, (Civ. 
App.) 230 S.W. 779 [dism f w jl]; 
Hulshizer v. Nelson, (Civ.App.) 229 
S.W. 658 [dism f w j]; Panhandle & 
S. F. Ry. Co. v. Haywood, (Civ.App.) 
227 S.W. 347; Garcia v. Hernandez, 
(Civ.App.) 226 S.W. 1099; Midkiff v. 
Benson, (Civ.App.) 225 S.W. 186; City 
of San Antonio vy. Fike, (Civ.Av»v.) 
224 S.W. 911; Padgett v. Hines, (Civ. 
App.) 224 S.W. 558 [dism f w j]: Is- 
bell v. Lennox, (Civ.Anvp.) 224 S.W. 
524 [aff 295 SW. 920, 116 Tex. 522]; 
El Paso Electric Ry. Co. v. Lee, (Civ. 
App.) 223 S.W. 497; Bobbitt v. Bob- 
bitt, (Civ.App.) 223 S.W. 478 [dism f 
w jj; San Antonio & A. P. Ry. Co. v. 
McGill, (Civ.App.) 222 S.W. 699 [dism 
f w jj]; St. Louis Southwestern Ry. 
Co. of Texas v. Roach-Manigan Pav- 
ing Co. ot Texas, (Civ.App.) 221 S.W. 
1017; W. F. Norman & Sons vy. Clark, 
(Civ.App.) 221 S.W. 235; National 
Ben Franklin Fire Ins. Co. v. Thomp- 
son, (Civ.App.) 220 S.W. 796 [dism f 
w jj; Fire Ass’n of Philadelphia v. 
Thompson, (Civ.App.) 220 S.W. 795 
[dism f w j]; Gulf, C. & S. F. Ry. Co. 
v. Crow, (Civ.App.) 220 S.W. 237; 
Wight v. Bell, (Civ.App.) 218 S.W. 
532 [dism f w j]; Lancaster v. Keeb- 
ler, (Civ.App.) 217 S.W. 1117; Buchan- 
nan v. Gribble, (Civ.App.) 216 S.W. 
899; Melton v. Manning, (Civ.App.) 
216 S.W. 488; Southwestern Portland 
Cement Co. v. Bustillos, (Civ.App.) 
216 S.W. 268 [conforming to op 
(Commn.App.) 211 S.W. 929 (rev (Civ. 
App.) 169 S.W. 638, dism f w j)]; Move 
v. Park, (Civ.App.) 216 S.W. 205; Ft. 
Worth & D. C. Ry. Co. v. Courtney, 
(Civ.App.) 214 S.W. 839 [dism f w j]; 
Texas BHlectric Ry. Co. v. Williams, 
(Civ.App.) 213 S.W. 730; Schaff v. 
Hollin, (Civ.App.) 213 S.W. 279; Tex- 
as Electric Ry. Co. v. Crump, (Civ. 
App.) 212. S.W. 827; 
& W. Ry. Co. v. Myrick, (Civ.App.) 
208 S.W. 935 [dism f w j]; Quanah, 
A. & P. Ry. Co. v. Bone, (Civ.App.) 
208 S.W. 709; Lancaster v. Snider, 
(Civ.App.) 207 S.W. 560; Missouri 


Beaumont, S. L. | 


| App.) 176 S.W. 733; 
/Co. v. Broussard, (Civ.App.) 176 S.W. 
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Iron & Metal Co. v. Cartwright, (Civ. 
App.) 207 S.W. 397; Quanah, A. & P. 
Ry. Co. v. Stearns, (Civ.Avp.) 206 S. 
W. 857; Texas Refining Co. v. Sar- 
tain, (Civ.App.) 206 S.W. 553; Carvel 
v. Kusel, (Civ.App.) 205 S.W. 941; 
Wofford v. Herndon, (Civ.Anp.) 204 
S.W. 353; Schaff v. Wilson, (Civ. App.) 
204 S.W. 251; Rachofsky v. Rachof- 
sky, (Civ.Anvp.) 203 S.W. 1134; Schaub 
v. Rucker & Heartsill, (Civ.App.) 203 
S.W. 939; Durham vy. Wichita Mill & 
Blevator Co., (Civ.App.) 202 S.W. 138; 
Corpus Christi Street & Interurban 
Ry. Co. v. Kjellberg, (Civ-App.) 201 
S.W. 1032; Hudson v. Salley, (Civ. 
Anp.) 201 S.W. 665; Andrews v. Rice, 
(Civ.Anyp.) 198 S.W. 666; St. Louis, 
B. & M. Ry. Co. v. Green, (Civ.App.) 
196 S.W. 555; Sulzberger & Sons Co. 
of America v. Page, (Civ-App.) 195 
S.W. 928; Sherman Ice Co. v. Klein, 
(Civ.App.) 195 S.W. 918; Texas & P. 
Ry. Co. v. Mercer, (Civ.App.) 195 S. 
W. 263; North American Accident Ins. 
Co. v.° Miller, (Civ.App.) 193 ~S.W. 
750: Panhandle &’ SS.) W- Ry. Comye- 


Harp, (Civ.App.) 193 S.W. 438; Tex- 
as City Transp. Co. v. Winters, (Civ. 
App.) 193 S.W. 366 [rev (Commn. 


App.) 222 S.W. 541, reh overr (Commn. 
Apv.) 224 S.W. 1087]; Southwestern 
Telegraph & Telephone Co. v. Clark, 
(Civ.App.) 192 S.W. 1077; Galveston, 
Hienré& -S), -As aRy. Co. Vu Mil ermmenceiy. 
App.) 192 S.W.. 593; ‘MelIntosh vv. 
Atchison, 0.4, &. 19s. Ba. sty, COme Celue 
App.) 192 S.W. 285; Galveston, H. & 
So AL URy.2, Co. Vv. Miller, (Civ-Apo) 
191 S.W. 374; Panhandle & S. F. Ry. 
Co. v. Morrison, (Civ.App.) 191 S.W. 
1383 Kansas City, Mi &y OW Ry. Co: 
of Texas v. Finke, (Civ.App.) 190 S.W. 
1143 “[eert den 38 )S.Ct..13, 245 U-S: 
£56, 62 L.Ed.- 534];.).Tyler v. (Me=- 
Chesney, (Civ.App.) 190 S.W. 1115; 
San Antonio, U. & G. R. Co. v. Hagen, 
(Civ.Anp.) 188 S.W. 954; Panhandle 
Ooh Sea mkt COnmVor BLES.) (CANAD DoD 
188 S.W. 528 [rev (Commn.App.) 222 
S.W. 158]; Gulf States Telephone Co. 
v. Evetts, (Civ.App.) 188 S.W. 289; 
Stephenville N. & S. T. Ry. 

Stewart, (Civ.App.) 186 S.W. 
Beaumont, S. L. & W. Ry. Co. v. Man- 
ning, (Civ.App.) 186 S.W. 387; Qualls 
v. Fowler, (Civ.App.) 186 S.W. 256; 
Missouri, K. & T. Ry. Co. of Texas v. 
Whitsett, (Civ.App.) 185 S.W. 406; 
Cleburne Peanut & Products Co. v. 
Missouri, K. & T. Ry. Co. of Texas, 
(Civ.App.) 184 S.W. 1070; Galveston, 
H. & S. A. Ry. Co..v. Moses, (Civ. 
App.) 184 S.W. 327; Missouri, K. & T. 
Ry. Co. of Texas v. Norris, (Civ.Ap».) 
184 S.W. 261 [rev (Commn.App.) 222 
S.W. 1097]; Alamo Trust Co. v. Pru- 
dential Life Ins. Co. of Texas. (Civ. 
App.) 183 S.W. 787; St. Louis, B. & M. 
Ry. Co. v. Jenkins, (Civ.App.) 182 S. 
W. 1159; Turner v. McKinney, (Civ. 
App.) 182 S.W. 4381; Chicago, R. I. & 
G. Ry. Co. v. Cosio, (Civ.App.) 182 S. 


W. 83; Orange Lumber Co. v. Toole, 
(Civ.App.) 1381 S.W. 823; Smith v. 
Webb, (Civ.App.) 181 .S.W. * 814; 


Buchanan v. Houston & T. C. R. Co., 
(Civ.Avp.) 180 S.W. 625; Pecos & 
N. T. Ry. Co. v. Winkler, (Civ.App.) 
179 S.W. 691; Bankers’ Trust Co. of 
Amarillo v. Cooper, Merrill & Lump- 
kin, (Civ-App.)., 179 S.W. 5415. Wi.7 RP: 
Carmichael Co. v. Miller, (Civ.App.) 
178 S.W. 976; Decatur Cotton Seed Oil 
Co. v. Belew, (Civ.App.) 178 S.W. 607; 
Pecos & N. T. Ry. Co. v. Hclmes, (Civ. 
App.) 177 S.W. 505; Phillip-Carey 
Co. v. Manes, (Civ.App.) 177 S.W. 158; 
International & G. N. Ry. Co. v. Bar- 
tek, ) (Civ. Apps) (177 S.Wee 137 pate 
(Commn.App.) 213 S.W. 602]; Texas 
& P, Ry. Co. v. De Long, (Civ.Avp.) 
176 S.W. 874; World’s Special Films 
Corporation v. Fichtenberg, (Civ. 
Lone Star Canal 


649; 
(Civ.App.) 


Magnolia Paper Co. 


v. Duffy, 
PAGOCESEWie89's 
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Vitrified Brick Co. v. Smith, (Civ. 
App.) 175 S.W. 860; Texas & P. Ry. 
Co. v. Key, (Civ.App.) 175 S.W. 492; 
Brunson vy. Dawson State Bank, (Civ. 
App.) 175 S.W. 438; Western Union 
Telegraph Co. v. Gorman & Wilson, 
(Civ.App.) 174 S.W. 925; Kansas City, 
. v. Cave, (Civ.App.) 
; Hermann v. Bailey, 
(Civ.App.) 174 S.W. 865; Southwest- 
ern Portland Cement Co. v. Kezer, 
(Civ.App.) 174 S.W. 661; Gulf, T. & 
W. Ry. Co. v. Dickey, (Civ.App.) 173 
S.W. 967 [rev 187 S.W. 189, 108 Tex. 
137]; Kansas City Southern Ry. Co: 
v. Coomber, (Civ. ADP.) 173 S.W. 544; 
Galveston, H. & S. dacs ROLE. WG Har- 
ris; (Civ.App.) V2 Ae 1129; Gal- 
veston, H..& S. A. Ry. Co. v. Bibb, 
(Civ.App.) 172 S.W. 178; Prince v. 
Taylor, (Civ.App.) 171 S.W. 826; Bul- 
loch v. Missouri, K. & T. Ry. Co. of 
Texas, (Civ.App.) 171 S.W. 808; Mis- 
Souriy to Sy i Ry. Co. .0f_/hexas! ve 
Dellmon, (Civ.App.) 171 S.W. 799; 
Beard v. International & G. N. Ry. 
CO MUCIVeADDs)) wld Savic DOShe od siete 
Fields & Co. v. Allison, (Civ.App.) 
171. SW. 274; Miller v. Campbell, 
(Civz App.) A (SOW. =2615 eS irvini iv. 
Johnson, (Civ.App.) 170 S.W. 1059; 
Jen Ha, We, Steel Cow Va Dover, (Civ, 
App.) 170 S.W. 809; Planters’ Oil Co. 
v. Keebler, (Civ.-App.) 170 S.W. 120; 
Chicago, R. I. & G. Ry. Co. v. Pember- 
ton, (Civ.App.) 170 S.W. 108; Mc- 
Spadden v. Vannerson, (Civ. App.) 169 
S.W. 1079; Cleburne St. Ry. Co. v. 
Barnes, (Civ. App.) i68 S.W. 991; Coop- 
er v. Jones, (Civ.App.) 168 S.W. 465; 
Gorman v. Brazelton, (Civ.App.) 168 
SAVE ser Oorgou Souk EvvonG Omi. 
Justin Mill & Elevator Co., (Civ.App.) 
UGSiS Wai de = Drinity <— Bo Va. Ry. Co, 
v. Dodd, -(Civ.App.) 167 S.W. 238; 
Western Union Telegraph Co. v. 
Cathey, (Civ-App.) 166 S.W. 714; Good 
v. Texas & P. Ry. Co., (Civ.App.) 166 
S.W. 670; Henson v. Baxter, (Civ. 
App.) 166 S.W. 460; Larrabee v. 
Porter, (Civ.App.) 166 S.W. 395; Un- 
derwood v. Jordan, (Civ.App.) 166 S. 
W. 88; Stevens v. Crosby, (Civ.App:) 
166 S.W. 62; Galveston, H. & S. A. 
Ry. Co. v. Bell, (Civ. App.) 165 S.W. 1 
[aff 216 S.W. 390, 110 Tex. 104]; John- 
son vViFt. Worth Driving Club, (Civ. 
App.) 264 SW 98715 >>) Vexas” Co. Vv. 
Earles, (Civ.App.) 164 S.W. 28; Glover 
v. Houston Belt & Terminal Ry. Co., 
(Civ.App.) 163 S.W. 1063 [rev 
(Commn.App.) 213 S.W. 597]; Mis- 
souri) Kel (& Tt) Ry, .Cor off Texas vy, 
Barber, (Civ.App.) 163 S.W. 116 [rev 
(Commn.App.) 209 S.W. 394]; South- 
western Telegraph & Telephone Co. 
v. Coffey, (Civ.App.) 163 S.W. 112; 
Houston & T. C. R. Co. v. Menefee, 
(Civ.App.) 162 S.W. 1038; Peden Iron 
& Steel Co. v. Jaimes, (Civ.App.) 162 
S.W. 965 [rev (Commn.App.) 208 S. 
W. 898; El Paso Electric Ry. Co. v. 
Davidson, (Civ.App.) 162 S.W. 937; 
McIndoo vy. Wood, (Civ.App.) 162 S. 
W. 488; Hammel vy. Benton, (Civ. 
App.) 162 S.W. 344 Lattimore v. Puc- 
kett & Wear, (Civ.App.) 161 S.W. 951; 
Adams v. Wm. Cameron & Co., (Civ. 
App.) 161 S.W. 417; St. Louis South- 
western Ry. Co. of Texas v. Martin, 
(Civ.App.) 161 S.W. 405; Missouri, 
K. & T. Ry. Co. of Texas v.*Leabo, 
(Civ.App.) 161 S.W. 382; St. Louis, 
B. & M. Ry. Co. v. Vernon, (Civ.App.) 
TOS NV S42 LB etAl lentils "Cor ve 
Shook, (Civ.App.) 160 S.W. 1091; Sul- 
livan v. Fant, (Civ.App.) 160 S.W. 
612; Houston & T. C. R. Co. v. Ellis, 
(Civ.App.) 160 S.W. 607; Benton v. 
Kuykendall, (Civ.App.) 160 S.W. 438; 
Fred A. Jones Co. v. Drake, (Civ.App.) 
159 S.W. 441; Order of United Com- 
mercial Travelers of America v. Roth, 
(Civ.App.) 159 S.W. 176; Missouri, K. 
& T. Ry. Co. of Texas v. Pitkin, (Civ. 
App.) 158 S.W. 1035; Brewer v. A. 
M. Blythe & Co., (Civ.App.) 158 S.W. 
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786; Pyle v. Pyle, (Civ.App.) 158 S.W. 
488; Bowman y. Farmersville Mill & 
Light Co., (Civ.App.) 158 S.W. 200; 
State Mut. Fire Ins. Co. v. Taylor, 


(Civ.App.) 157 S.W. 950; Ft. Worth 
Belt Ry. Co. v. Turney, (Civ.App.) 
Vk. SEW 24s. cbt. Wiorth és. Der iy. 


Co. v. Caruthers, (Civ.App.) 157 S.W. 
238; St. Louis Southwestern Ry. Co. 
of Texas v. Pruitt, (Civ.App.) 157 S. 
W. 236; Beckwith v. Powers, (Civ. 
App.) 157 S.W. 177; Southwestern 
Telegraph & Telephone Co. v. Davis, 
(Civ.App.) 156 S.W. 1146; Texas & P. 
Ry. Co. v. Payne, (Civ.App.) 156 S.W. 
1126; Peck v. Morgan, (Civ.App.) 156 
S.W. 917; U.S. Express Co. v. Taylor, 
(Civ. App.) 156 S.W. 617; Texas & N. 
OER. . Co.) vee Murray (Civ. App.) 156 
S.W. 594; Kennedy v. Garrard, (Civ. 
App.) 156 S.W. 570; Snyder Ice, Light 


& Power Co. v. Bowron, (Civ.App.) 
156 S.W. 550;  Highes-Buie Co. v. 
Mendoza, (Civ.App.) 156 S.W. 328; 


Hulto v. Hall, (Civ.App.) 155 S.W. 
1022; Galveston, H. & H. R. Co. v. 
Hodnett, (Civ.App.) 155 S.W. 678 [rev 
1637 SAW Loy LOG hex: AI0Tieezecos 
& N. T. Ry. Co. v. Finklea, (Civ.App.) 
155 S.W. 612; Brown Cracker & Candy 
Co. v. Johnson, (Civ.App.) 154 S.W. 
684; Western Union Telegraph Co. v. 
Glass, (Civ.App.) 154 S.W. 604; Mal- 
lory S. S. Co. v. G. A. Bahn Diamond 
& Optical Co., (Civ.App.) 154 S.W, 
28220 Marshall® & Hes Ry. 1 Con =Ve 
Waldrop, (Civ.App.) 153 S.W. 410; 
Hartford Fire Ins. Co. w Walker, 
(Civ.App.) 153 S.W. 398 [rev (Commn. 
App.) 210 S.W. 682]; Trinity & B:_V. 
Ry. Co. v. Doke, (Civ.App.) 152 S.W. 


1174; Dallas Consol. Electric St. Ry. 
Co. v. Carroll, (Civ.App.) 152 °S.W. 
1165; Texas & P. Ry. Co. v. Dunford, 


(Civ.App.) 152 S.W. 1129; St. Louis & 
Sonn Co. valbean, (CiviAppa L52 
SOW 2 1027 at Worth Dr ert RyiCo: 
v. Matchett, (Civ.App.) 152 S.W. 1113; 
Texas Midland R. R. v. Simmons, (Civ. 
App.) 152 S.W. 1106; Texas Midland 
R. R. v. McKissack Bros., (Civ.App.) 
152 S.W. 815; Smith v. Bruyere, (Civ. 
App.) 152 S.W. 813; Crane v. Western 
Union Telegraph Co., (Civ.App.) 152 
S.W. 444; Anderson v. Crow, (Civ. 
App.) 151 S.W. 1080; St. Louis & S. 
Ki Ry. Co. v. Knox; ((CivApp:)? 15f)S. 
W. 902; Texas & P. Ry. Co. v. Good, 
{Oe App.) 151 S.W. 617; Ft. Worth 

DD. Gs-TRy: Coyne Wininger, ¢Crve 
phy ) 151 S.W. 586; Southwestern Ry. 
Co. of Texas v. Tarver, (Civ.App.) 150 
S.W. 958; Southwestern Telegraph & 
Telephone Co. v. State, (Civ.App.) 150 
S.W. 604 [aff 207 S.W. 308, 109 Tex. 
SiSiiel is) OES AVViorthive, 1.0 Cin Rives Cosave 
Matador Land & Cattle Co., (Civ. 
App.) 150 S.W. 461; Whitesides v. 
Bacon, (Civ.App.) 150 S.W. 301; Gulf 
Pipe Line Co. v. Clayton, (Civ.App.) 
150 S.W. 268; Staten v. Monroe, (Civ. 
App.) 150 S.W. 222; Texas & P. Ry. 
Co. v. Hilgartner, (Civ.App.) 149 S.W. 
1091; Lemond v. Smith, (Civ.App.) 
149 S.W. 751; Hagelstein v. Blaschke, 
(Civ.App.) 149 S.W. 718; Freeman vy. 
McElroy, (Civ.App.) 149 S.W. 428; 
Ft. Worth & R. G. Ry. Co. v. Crannell, 
(Civ.App.) 149 S.W. 351; American 
Const. Co. v. Caswell, (Civ. App.) 149 
S.W. 282; Altgelt v. Gerbic, (Civ. 
App.) 149 S.W. 233; Gulf, Cc & S. BF. 
R. Co. v. MeGinnis, (Civ.App.) 147 S. 
W. 1188 [rev 33 S.Ct. 426, 228 U.S. 173, 
57 L.Ed. 785]; Missouri, K. & T. Ry. 
Co. of:-Texas v. Brown, (Civ. App.) 147 
S.W. 1177; Thompson & Ford Lum- 
ber Co. v. Thomas, (Civ.App.) 147 S. 
W. 296; Southwestern Telegraph & 
Telephone Co. y. Allen, (Civ.App.) 146 
S.W. 1066; Cheek v. W. H. Nichol- 
son & Co., ery) 146 S.W. 594; 
Pecos) SNe Es Ry. (Co. rv. Dinwiddie, 
(Civ.App.) 146 S.W. 280; Wichita 
Falls Traction Co. v. Adams, (Civ. 
App.) 146 S.W. 271 [rev 183 S.W. 155, 
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107 Tex. 612]; Boswell v. Pannell, 
(Civ.App.) 146 S.W. 233 [mod 180 S.W. 
593, 107 Tex. 433]; Texas Traction 
Co. v. Morrow, (Civ.App.) 145 S.W. 
1069; Galveston, H. & S. A. Ry. Co. 
v. Sample, (Civ.App.) 145 S.W. 1057; 
Martin v. Dyer, (Civ.App.) 145 S.W. 
1050; Pecos & N. T. Ry. Co. v. Gray, 
(Civ.App.) 145 S.W. 728; Freeman v. 
Grashel, (Civ.App.) 145 S.W. 695; 
Gulf, 'C2& /Siok. Ry: Couv. Koch \(Cive 
App.) 144 S.W. 1035; Houston Belt & 
Terminal Ry. Co. v. Johansen, (Civ. 
App.) 143 S.W.1186 [aff 179 S.W. 853, 
107 Tex. 336]; Missouri, K. & T. Ry. 
Co. of Texas v. Hurdle, (Civ.App.) 
142 S.W. 992; *Louisiana & Texas 
Lumber Co. v. Kennedy, (Civ.App.) 
142 S.W. 989; Paris & G. N. R. Co. v. 
Boston, (Civ.App.) 142 S.W. 944; St. 
Louis & S. F. R. Co. v. Matlock, (Civ. 
App.) 141 S.W. 1067; Pecos & N. T. 
Ry. Co. v. Thompson, (Civ.App.) 140 
S.W. 1148 [rev 167 S.W. 801, 106 Tex. 
456]; Gulf, C. & S. F. Ry. Co. v. Nel- 
son, (Civ.App.) 139 S.W. 81 [aff 192 
S.W. 1056]; Young v. Watson, cory 
App.) 140 S.W. 840; St. Louis & S. 

R. Co. v. Casselberry, (Civ.App.) “ae 
S.W. 1161; Southwestern Ry. Co. v. 
Bradford, (Civ.App.) 139 S.W. 1046; 
Gulf, C. & S. F. Ry. Co. v. Kennedy, 
(Civ.App.) 139 S.W. 1009; Southwest- 
ern Telegraph & Telephone Co. v. 
Jarrell, (Civ.App.) 138 S.W. 1165; De- 
witt v. Bowers, (Civ.App.) 138 S.W. 
LEST: Curtis. 71. First Nat. Bank, .(€iv: 
App.) 138 S.W. 795; Crane v. Wood, 
(Civ.App.) 138 S.W. 444; Southwest- 
ern Telegraph & Telephone Co. v. 
Doolittle, (Civ.App.) 138 S.W. 415; 
Autrey v. Linn, (Civ.App.) 138 S.W. 
197; Southwestern Telegraph & Tele- 
phone Co. v. Gehring, (Civ.App.) 137 
S.W. 754; San Antonio & A. P. Ry. 
Goy -vin. Miller, + (CivzApp.) + al3 6. Save 
1194; Sumner v. Kinney, (Civ.App.) 
136 S.W. 1192; Quanah, A: & P. Ry. 
Co. v. McWhorter, (Civ.App.) 136 S. 
W. 1162; Alamo Oil & Refining Co. v. 
Curvier, (Civ.App.) 1386 S.W. 1132; 
Curdlee v. Rogan, (Civ.App.) 136 S. 
W. 1126; Ft. Worth & R. G. Ry. Co. v. 
Bailey, (Civ.App.) 1386 S.W. 822; Ed- 
wards v. Mayes, (Civ.App.) 136 S.W. 
510; Missouri, K. & T. Ry. Co. of Tex- 
as v. Reynolds, (Civ.App.) 136 S.W. 
279; Galveston, H. & S. A. Ry. Co. v. 
Averill, (Civ.App.) 136 S.W. 98; Brin 
v- Gale, (Civ-App.) 1385 S.W. 1133; 
McLean y. Randell, (Civ.App.) 135 S. 
W. 1116; Eastern Ry. Co. of New 
Mexico v. Littlefield, (Civ.App.) 135 
S.W. 1086 [aff 154 S.W. 543, appeal 


dism 35 S.Ct. 489, 237 U.S. 140, 59 L. 
Ed. 878]; Chicago, R. I. & G. Ry. Co. 
v. Green, (Civ.App.) 135 S.W. 103815 


Gulf, C. & S. F. Ry. Co. v. Felts, (Civ. 
App.) 1385 S.W. 719; Schwingle v. 
Keifer, (Civ.App.) 1385 S.W. 194 [aff 
153 S.W. 1132, 105 Tex. 609]; Sanger 
v. Smith, (Civ.App.) 135 S.W. 189; 
Pecos River R. Co. v. Reynolds Cattle 
Co., (Civ.App.) 135 SW. 162;  Mis- 
souri, K. &' T. Ry. Co. of Texas. v. 
Schroeter, (Civ.App.) 134 S.W. 826; 
St. Louis Southwestern Ry. Co. of 
Texas v. McCanley, (Civ.App.) 134 S. 
W. 798; Missouri, K. & T. Ry. Co. of 
Texas v. Groseclose, (Civ.App.) 134 S. 
W. 736; Farmers’ Cotton Oil Co. v. 
Barner, (Civ. App.) 134 S.W. 369; Con- 
sumers’ Lignite Co. v. Camerin, (eis 
App.) 134 S.W. 283; Cheek v. Boyd, 
(Civ.App.) 134 S.W. O52; Cumby Mer- 
cantile & Lumber Co. v. Long, 133 S. 
W. 1072, 63 Tex.Civ.App. 633; Matson 
Vv. Jarvis, 133 S.W. 941, 63 Tex:Civ. 
App. 376; Morgan v. Fleming, T3838. 
W. 736, 63 Tex.Civ-App. 432; Mexican 
Cent. Ry. Co. v. Rodriquez, (Civ. App.) 
133 S.W. 690; Austin Electric RyaiCo: 
v. Faust, 133 S.W. 449, 63 Tex.Civ. 
App. 913) Chicago, R. I. '& P. Ry. Co. 
v. Reames, 132 S.W. 977, 63 Tex.Civ. 
App. 29; Keller v., Wolkarte, (Civ. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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App.) 132 S.W. 506; Crockett & Sons 
v. Anselin, (Civ.App.) 132 S.W. 99; 
Gulf, C. & S. F. Ry. Co. v. Brooks, 132 
S.W. 95, 63 Tex.Civ.App. 231; Mis- 
souri, K. & T. Ry. Co. of Texas v. 
Rothenberg, (Civ. App.) 131 S.Ww. 
1157; Ft. Worth & R. G. Co. v. Con- 
ner, 132 S/W. 1135, ° 62. Tex.Civ.App. 
267; Smith v. Guinn, (Civ.App.) 131 
SAWe Goon mexas’ &iN. "OO. "Ra iCo.. wv. 
Faulkner, (Civ.App.) 131 S.W. 619; 
Houston, E. & W. T. Ry. Co. v. Boone, 
(Civ.App.) 131 S.W. 616 [aff 146 S.W. 
633, 105 Tex. 188]; Evart v. Dalrym- 
ple, (Civ.App.) 131 S.W. 223; Kemen- 
do v. Fruit Dispatch Co., 131 S.W. 73, 
61 Tex.Civ.App. 631; St. Louis South- 
western Ry. Co. of Texas v. Horne, 
(Civ.App.) 130 S.W. 1025 [aff 145 S. 
Wee disse) 05 hex ja13572 St» Louis 
Southwestern Ry. Co. of Texas v. 
Huey, 130 S.W. 1017, 61 Tex.Civ.App. 
605; El Paso & S. W. R. Co. v. Hichel 
& Weikel, (Civ.App.) 130 S.W. 922; 
International & G. N. R. Co. v. Schu- 
bert, (Civ.App.) 130 S.W. 708; Mil- 
waukee Mechanics’ Ins. Co. v. Frosch, 
(Civ.App.) 130 S.W. 600; Grand Fra- 
ternity v. Mulkey, (Civ.App.) 130 S. 
W., 2425 185) SJW.. 582, 62 'Tex.Civ. 
App. 147; Missouri, K. & T. Ry. Co. 
of Texas v. Rogers, 128 S.W. 711, 60 
Tex.Civ.App. 544; Farmers’ & Me- 
chanics’ Nat. Bank v. Hanks, 128 S.W. 
147, 61 Tex.Civ.App. 379 [rev 137 S.W. 
1120, 140 Tex. 320, Ann.Cas.1914B 
368]; Houston & T. Cn eRe Co. ive 
‘Washington, 127 ASL Wee A266 6 02 (Tex. 
‘Civ. App. 391; International & G. N. 
Re Ca:sy: Holzer, (Civ.App.) 127 S.W. 
1062; Texas & N. O. R. Co. v. Ochil- 
tree, (Civ.App.) 127 S.W. 584, judg- 
ment affirmed 136 S.W. 767, 104 Tex. 
265; Guderian v. Clark, 127 S.W. 564, 
59 Tex.Civ.App. 248; William Connol- 
ly & Co. v. Malone, (Civ.App.) 127 S. 
Wi... 298; Missouri, K. & T. Ry. Co. 
of Texas v. Farris, (Civ.App.) 126 S. 
WW. ALVA: Atchison, T Pe ke oS RY cee 
Seeger, 126 S.W..1170, 59. Tex.Civ. App. 


525: Texarkana & Ft. S. Ry--Co. v. 
Brandon, 126. Sw. 703, 59 Tex.Civ. 
App. 451; Rice & Lyon yv. Lewis, 125 


S.W. 961, 59 Tex.Civ.App. 273; Mis- 
SOUR ee, 6o--L. nweCo., of. Nexasy’ Vv. 
Richardson, (Civ.App.) 125 S.W. 623; 
Freeman v. Taylor, 125 S.W. 613, 59 
MexiCiv App, 195 shexas. & N, “O. OR. 
Co. v. Buch, 125 S.W. 316, 59 Tex.Civ. 
App: 304>,Texas 6 .N-O.. RB. Co... v. 
Walker, 125 S.W. 99, 58 Tex.Civ.App. 
615; Dunham v. Orange Lumber Co., 
125 S.W. 89, 59 Tex.Civ.App. 268; Tex- 
ae & (Ge Ry. Co.,N. Hall, 125, SW. 71, 
58 Tex.Civ.App. 598; El Paso & S. W. 
R. Co. v. Welter, 125 S.W. 45, 59 Tex. 
Civ.App. 22; Buchanan & Gilder v. 


Murayda, 124 S.W. 973, 58 Tex.Civ. 
App. 473; Galveston, H. & S. A. Ry. 
Co. v. Word, (Civ.App.) 124 S.W. 478; 


Erie City Iron Works vy. Noble, 124 S. 
W. 172, 58 Tex.Civ.App. 245; Houston 
EoD: BRA.Co:.ve. Hanks,.124°S.W. 136, 
58 Tex.Civ.App. 298; Alamo Dressed 
Beef Co. v. Yeargan, 123 S.W. 721, 58 
Tex.Civ.App. 92; Palo Duro Club v. 
McAlister, 122 S.W. 971, 57 Tex.Civ. 


App. 393 so Texas va N. ©. Re. Co... Vv: 
Plummer, 122 S.W. 942, 57 Tex.Civ. 
IDDM oOsse MISsOUri, 1. 6c Ry. .Co, 


of Texas v. Dunbar, 122 S.W. 574, 57 
Tex.Civ.App. 411; Missouri, K. & T. 
Ry. Co. of Texas v. Graves, 122 S.W. 
458, 57 Tex.Civ.App. 395; Morgan’s 
tL. & T. KR. & -S. S. Co. 'v. Street, 122 
S.W. 270, 57 Tex.Civ.App. 194; Mis- 
Sourt, Ki7& 9D. Ry. !'Co. of Texas v. 
Mitcham,’ 121 S°W. 871, 57 Tex.Civ. 
App. 134; Galveston, H. & S. A. Ry. 
Co. v. Schuessler, 120 S.W. 1147, 56 
Tex.Civ.App. 410; St. Louis South- 
western Ry. Co. of Texas v. Ford, 121 
_5-W. 709, 56 Tex-Civ.App. 521; St. 
Louis Southwestern Ry. Co. of Texas 
v. Wilcox, 121 S.W. 588, 57 Tex.Civ. 
INO) OE AUB uaihnie Cec ISu Wo sain OO. 6 
Elgin, 121:S.W. 577, 56 Tex.Civ.App. 
_ 573; Galveston Hlectric Co. v. Wilkins, 
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121 S.W. 538, 56 Tex.Civ.App. 486; 
Stark v. Burkitt, (Civ.App.) 120 S.W. 
939 [rev 129 S.W. 343, 103 Tex. 437]; 
Missouri, K. & T. Ry. Co. of Texas v. 


Williams, 120 S.W. 5538, 56 Tex.Civ. 
App. 246; Mexia Light & Power Co. v. 
Johnson, (Civ:App.) 120 S.W. 534; 


Southwestern Telegraph & Telephone 
Co. v. Younger, (Civ.App.) 120 S.W. 
530; Hatzfeld v. Walsh, 120 S.W. 525, 
55 Tex.Civ.App. 573; St. Louis South- 
western Ry. Co. of Texas v. Marshall, 
(Civ. App.). 120 °S.W.) 512; St.. Louis, 
S. F. & T. Ry. Co. v. Hutson & Brown, 
120 S.W. 213, 56, Tex.Civ:App. 74; St. 
Louis Southwestern Ry. Co. of Texas 
ve. Boyd, 119 S.w.. 1154, 56, Tex.Civ. 
App. 282; Louisiana & T. Lumber Co. 
v. Kennedy, (Civ.App.) 119 S.W. 884 
[reve Sb216 FS. Wal: £1110) 1'0.3) ex. = 29:71 5 
St. Louis S.-W: Ry: Co. v..Ross,, 119 
S.W. 725, 55 Tex.Civ.App. 622; Texas 
& P. Ry. Co. v. Moore, (Civ.App.) 119 
S.W. 697; Downs v. Stevenson, 119 S. 
W. 315, 56 Tex.Civ.App. 211; Bald- 
win vy. Smith, (Civ.App.) 119 _S.W. 
111; Houston & T. C. R. Co. v. John- 
son; _(Civ.App.)- (118 —S.W. 1150 [aft 
127 S.W. 539, 103 Tex. 320]; Interna- 
tional & G. N. R. Co. v. Ford, (Civ. 
App.) 118 S.W. 1137; Northern Texas 
Traction Co..v. ‘Hunt,.118°S.W. 827%, 
54 Tex.Civ.App. 415; Houston & T. 
Cc. R. Co. v. Malloy, 118 S.W. 721, 54 
Tex.Civ.App. 490; Houston & T. C. 
R. Co. v. Shapard, 118 S.W. 596, 54 
Tex Civ: App. 596: Ft. Worth & D.-C, 
Ry. Co. vy. Longino, (Civ.App.) 118 S. 
W. 198 [aff 126 S.W. 8, 103 Tex. 250]; 
Texas & N. O. R. Co. v. Geiger, 118 S. 
W. 179, 55 Tex.Civ.App. 1; Missouri, 
K. & T. Ry. Co. of Texas v. Williams, 
(Civ.App.) 117 S.W. 1043! [aff 125 S. 
W. 881, 103 Tex. 228]; Walker v. In- 
ternational & G. N. Ry. Co., 117 S.W. 
1020, 54 Tex.Civ.App. 406; Adams v. 
Gary Lumber Co., 117 S.W. 1017, 54 
Tex.Civ.App. 477; El Paso & S. W. 
Ry. Co. v. Alexander, (Civ.App.) 117 
SW. 927° Missouri,- K.0@' TT Ry 7.Co. 
of Texas -v. Pettit, 117 S.W. 894, 54 
Tex.Civ.App. 358; Galveston, H. & S. 
A. Ry. Co. v. Powers, 117 S.W. 459, 54 
Tex.Civ. App. 168; Texas & N..O.. R. 
Co. v. McCoy, 117 S.W. 446, 54 Tex. 
Civ. App. 278%) Missouri, Ku) &-Ts Ry. 
Co. v. Woods, (Civ.App.) 117 S.W. 196; 
Texas, & P. Ry. Co. ve Crawford, 117 
S.W. 193, 54 Tex.Civ.App. 196; San 
AMTONLON GZ PAs deo Leven © O.e tye Bea 
champ, 116 S.W. 1163, 54 Tex.Civ.App. 
123; Carwile v. Wm. C. Cameron & 
Co., (Civ.App.) 116 S.W. 611; South- 
ern Pac. Co. v. Hart; 116 S:Ww. 415, 53 
Tex.Civ.App. 536; Atna Ins. Co. of 
Hartford v. Brannon, 116 S.W. 116, 53 
Tex.Civ.App. 242; Galveston, H. & 
S. A. Ry. Co. v. Thompson, (Civ.App.) 
116 S.W. 106; Boyd v. Schreiner, (Civ. 
App. )-116 Siw. 1005... Texas ‘Cent. R. 
Co. v. Wheeler, 116 S.W. 838, 52 Tex. 
Civ.App. 603; Citizens’ Ry. & Light 
Co. v. Johns, 116: S.W. 62, 52 Tex.Civ. 
App. 489; Texas & P. Ry. Co. v. Stok- 
er, 115 S.W. 910, 52 Tex.Civ.App. 433; 
Bryant v. Northern Texas Traction 
Co., 115 S.W. 880, 52 Tex.Civ.App. 600; 
St. Louis Southwestern Ry. Co. of 
Texas v. Shelton, 115 S.W. 877, 52 Tex. 
Civ.App. 437; Missouri, K. & T. Ry. 
Co. of Texas v. Macon, (Civ.App.) 115 
S.W. 847; Galveston, H. & S. A. Ry. 
Co. v. Sullivan, 115 S.W..615, 53 Tex. 
Civ.App. 394; Birge-Forbes Co. v. St. 
MoOuisea Seek kk. CO, LLSUSaWirosoy DS 
Tex. Civ-App. 553: Missouri, Ki i é& oT: 
Ry. Co. of Texas v. Lasater, 115 S.W. 
108, 53 Tex.Civ.App., 51; City of Vic- 
toria v. Victoria County, (Civ.App.) 
115 SW... 67 [rev 128 S.Ww. 109, 103 
Tex. 477]; White v. Desmukes Com- 
mission Co., (Civ.App.) 114 S.W. 852; 
Galveston, H. & N. Ry. Co. v. Murphy, 
114 S.W. 443, 52 Tex.Civ.App. -420; 
Baldwin v. Self, 114 S.W. 427, 52 Tex. 
Civ.App. 509; Lee v. Hail, 114.S.W. 
403, 51 Tex.Civ.App. 632; Southwest- 
ern Telegraph & Telephone Co. v. Mc- 
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Coy, (Civ.App.) 114 S.W. 387 [aff 119 
S.W. 88, 102 Tex. 446]; Williams v. 
Livingston, 113 S.W. 786, 52 Tex.Civ. 
App. 275; Fordtran v. Stowers, 113 
S.-W.) 631, , 52° Tex.Civ. App. 226° San 
Antonio Light Pub. Co. v. Lewy, 113 
S.W. 574, 52 Tex.Civ.App. 22; Texas 
& NjiO. RR. Cox v.-Jackson;, 113) Siw 
628, 51 Tex.Civ.App. 646; Hansen v. 
Williams, (Civ.App.) 113 S.W. 312; 
Alexander v. Brillhart, 113 S.W. 184, 
51 Tex.Civ.App. 422; Crouch Hard- 
ware Co. v. Walker, 113 S.W. 163, 51 
Tex.Civ.App. 571; Galveston, H. & N. 
Ry. Co. v. Olds, (Civ.App.) 112 S.W. 
Sts Missourt) Koo Gob. | Rayo vCoa.on 
Texas v. Hagler, (Civ.App.) 112 S.W. 
783; Gulf, \C. -& S. 3? Ry: Co. Coles 
mam) D2 1SiW.y 690,. 5b) Mex/Civ.App, 
485; Missouri, K. & T.. Ry. Co. of 
Texas v. Kennedy, 112 S.W. 339, 51 
Tex.Civ.App. 466; St. Louis South- 
western Ry. Co. of Texas vy. Cockrill, 
(Civ.App.) 111 S.W. 1092; St. Louis 
Southwestern Ry. Co. of Texas v. 
Nelson, (Ciy.App,) 111 S.W. 1062; 
Dyer. v. McWhirter, 111 S.W. 1058, 51 
Tex.Civ.App. 200; Chicago, R. I. & G. 
Ryo. ve Johnson, (Civ. App.) 111°S, 
W. 758; Chicago, ges Wa ee Ryz Co. va 
Groner, 111 S.W. 667, 51 Tex.Civ.App. 
653) Missouri, K.. & T. Ry. Cofiot Mex= 
as v. Cannon, (Civ.App.) 111 S.W. 661; 
St. Louis Southwestern Rye COMOF 
Texas v. Garber, 111 S.W. 227, 51 Tex. 
Civ.App. 70; Houston & T. C. Rs Co; 
v. Lindsey, 110 S.W. 995, 51, Tex.Civ. 
App. 67; Overall v. Graves, (Civ. 
App.) 110 S.W. 549; Southwestern 
Telegraph & Telephone Co. v. Tucker, 
110 S.W. 481, 50 Tex.Civ.App. 476 [rev 
114, SW. 790,102. Tex. 224]; MeCor- 
mick v. Kampmann, (Civ.App.) 109 
S.W. 492 [rev 115 S.W. 24, 102 Tex. 
215]; Texas Midland R. R. v. Byrd, 
(Civ.App.) 110 S.W. 199; St. Louis 
Southwestern Ry. Co. of Texas v. Cle- 
land, 210.S8.W. 2122, 50. Tex. Civ. App. 
499; Whitney v. Texas Cent. R. Co., 
110, S.W. 70, 50 Tex.Civ.App. 1; Gaar, 
Scott & Co. v. Burge, 110 S.W. 181, 49 
Tex.Civ.App. 599; Missouri, K. & AN 
Ry.) Co. of Texas Ve Dawson Bros., 
(Civ.App.) 109 S.W. 1110; El Paso 
Electric Ry. Co. v. Sierra, (Civ.App.) 
109 S.W. 986; Consolidated Kansas 
City Smelting & Refining Co. y. Gon- 
zales, 109 S.W. 946, 50 Tex.Civ.App. 
Gos Gulf, Ch eisai Ry. Co. v. Jack- 
son, 109 S.W. 478, 49 Tex.Civ.App. 573; 
El Paso Electric Ryn Coaw- Bolgiano, 
(Civ.App.) 109 S.W. 388; Western 
Wniony Tela Coc, Johnsey, 109 “S.W. 
251, 49 Tex.Civ.App. 487; Texas & N. 
OS RR. Col yv.) Parsons, (Civ. App.) 109 
S.W. 240 [aff 113 S.W. 914, LOZE Tex: 
157, 1382 Am.S.R. 857]; City of San 
Antonio v. Wildenstein, LOSWSaWie23ae 
49 Tex.Civ.App. 514; Missouri, K. & 
POR y t Comer Texas v. Hibbitts, 109 
S.W. 228, 49 Tex.Civ.App. 419; Maffi 
ve Stephens, 108 S.W. 1008, 49 Tex. 
Civ.App. 354; El Paso & g. W. Ry. 
Co. v. Smith, 108 S.W. 988, 50 Tex. 
Civ.App. 10; San Antonio & ‘A. rye 
CO.V. Martin, 108 S.W. 981, 49 Tex. 
Civ.App. 197; Missouri, K. & T. Ry. 
Co. v. Hendricks, 108 S.W. 745, 49 Tex. 
Civ.App. 314; St. Louis Southwestern 
Rye Co. or Texas v. Hawkins, 108 S. 
W. 736, 49 Tex.Civ.App. 545; Texas 
Midland RE UR Va ee echeys 108 S.W. 
732, 49 Tex.Civ.App. 409; Houston & 
T. C. RB. Co. v. Burnet, 108 S.W. 404, 
49 Tex.Civ.App. 244; Southern Pac. 
Co. v. Godfrey, 107 S.w. 1135, 48 Tex. 
Civ.App. 616; Galveston, H. & S. A. 
EUVEE OO. ave Worth, (Civ. App.) 107 S.W. 
958; Dunn v. Taylor, (Civ.App.) 107 
S.W..952 [rev 113) SW. 265, 0102) Mex: 
80]; Texas & N. O. R. Co. v. David- 
son, 107 S.W. 949, 49 Tex.Civ.App. 85; 
Kansas City Consol. Smelting & Re- 
fining Co. v. Taylor, 107 S.W. 889, 48 
Tex.Civ.App. 605; Missouri, K. & T. 
Ry. Co. of Texas v..Thomas, 107 S.W. 
868, 48 Tex.Civ.App. 646; St. Louis 
Southwestern Ry. Co. of Texas. v. 
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Moore, (Civ.App.) 107 S.W. 658; But- 
ler v. Anderson, (Civ.Avp.) 107 S.W. 
656; Pullman Co. v. Vanderhoeven, 
107 S.W. 147, 48 Tex.Civ.App. 414; 
Houston & T. C. R. Co. v. Oram, 107 
S.W. 74, 47 Tex.Civ.App. 526; Harris 
v. Jackson, (Civ.App.) 106 S.W. 1144; 
Texas & P. Ry. Co. v. Johnson, 106 S. 
W. 778, 48 Tex.Civ.App. 135; Thomp- 
son v. Planters’ Compress Co., 106 S. 
W. 470, 48 Tex.Civ.App. 235; Stock- 
ton v. Brown, (Civ.App.) 106 S.W. 423; 
Southwestern Ry. Co. of Texas v. 
Cunningham, 106 S.W. 407, 48 Tex. 
Civ.App. 1; Goodloe: v. Goodloe, 105 
Sawin suose. 47 Tex.Civ.Anp. 493; 
Waters-Pierce Oii Co. v. Snell, 106 
S.W. 170, 47 Tex.Civ.Avp. 413; Hous- 
tony, Mes Wied Ry. CO. Vv. Mee Eves 


105 S.W. 1149, 47 Tex.Civ.App. 360;, 


Galveston, H. & S. A. Ry. Co. v. Berry, 
105 S.W. 1019 47 Tex.Civ.App. 327; 
MEW OFLU) Gel, OC. Rey COWS Ie © 
Wooldridge & Sons, (Civ.App.) 105 
S.W. 845 (aff 108:S.W. 1159, 101 Tex. 
471]; Warren C. & P. Ry. Co. v. Shine, 
(Civ.App.) 105 S.W. 518; Bounds v. 
Hubbard City, 105 S.W. 56, 47 Tex. 
Civ.-App. 233; Chicago, R. I. &-P. Ry. 
Co. v. Stillwell, 104 S.W. 1071, 46 Tex. 
Civ.App. 647; Commerce Milling & 
Grain Co. v. Gowan, (Civ.Anp.) 104 


S.W. 916; Galveston, H. & H. R. Co. 
v. Alberti, 103 S.W. 699, 47 Tex.Civ. 
App: 32) Missouri, HK & D. RyaCo: 


of Texas v. Criswe!l, (Civ.App.) 103 
S.W. 695 [aff 108 S.W. 806, 101 Tex. 
399]; Missouri, K. & T. Ry. Co. of 
Texas v. Lee, (Civ.App.) 103 S.W. 
654; St. Louis Southwestern Ry. Co. 
of Texas v. Schuler, 102 S.W. 783, 46 
Tex.Civ.App. 356; Gilmore v. Hous- 
ton Electric Co., 102 S.W. 168, 46 Tex. 
Civ App. 315; Missouri, “K..& oT. Ry: 
Co. of Texas v. Merritt, 102 S.W. 151, 
46 Tex.Civ.App. 130; Galveston, H. & 
N. Ry. Co. v. Morrison, 102 S.W. 143, 
46 Tex.Civ.App. 186; St. Louis& S. F. 
Ry. Co. v. Harrison, (Civ.App.) 102 S. 
W. 140; Houston Lighting Power Co. 
v. Hoorer, 102 S.W. 183, 46 Tex.Civ. 
Apps 257.5) Texas & UN: OFtR./ Cov v. 
Buch, (Civ.App.) 102 S.W. 124 (rev 
105 S.W. 987, 101 Tex. 200); Gulf, C. 
as Hee Ry: Coe ve, Cook) (CiveApp:) 
102 S.W. 121; El Paso Southwestern 
R. Co. v. Barrett, 101 S.W. 1025, 46 
Tex.Civ.App. 14; San Antonio Light 


Pub. Co. v. Moore, 101 S.W. 867, 46) 


Tex.Civ.App. 259; Houston & T. C. R. 
Co. v. Rutland, 101 S.W. 529, 45 Tex. 
Siv-App. 621; St. Louis & S. F. R. Co. 
v. Neelv, 101 S.W. 481, 45° Tex.Civ. 
App. 611; International & G. N. R. 
So. v. Hugen, 100 S.W. 1000, 45 iM 
Civ.App. 326; Galveston, H. & S. 

Ry. Co. v. Worcester, 100 S.W. 990, 
45 Tex.Civ.App. 501; San Antonio & 
A. P. Ry. Co. 'v. Fisher, (Civ.App.) 
99 S.W. 1042; Belton & Temple Trac- 
tion Co. v. Henry, 99 S.W. 1032, 45 
Tex.Civ.App. 272; Houston & T. C. 
R. Co. v. Anglin, 99 S.W. 897, 45 Tex. 


Civ.App. 41; Citizens’ Telephone Co. 
v. Thomas, 99 S.W. 879, 45 Tex.Civ. 
App. 20; G. A. Duerler Mfg. Co. v. 


Bichhorn, 99 S.W. 715, 44 Tex.Civ.App. 
638, San Antonio & A. P. Ry. Co. v. 
Tinion, 99 S.W. 418, 45 Tex.Civ.App. 
47; Bridgeport Coal Co. v. Wise Coun- 
ty Coal Co., 99 S.W. 409, 44 Tex.Civ. 
App. 869; Blackwell v. Speer, (Civ. 
App.) 98 S.W. 903; International & G. 
N. R. Co. v. Cruseturner, 98 S.W. 428, 
44 Tex.Civ.App. 181; St.-Louis South- 
western Ry. Co. of Texas v. Groves, 
97 S.W. 1084, 44 Tex.Civ.App. 63; Yel- 
low Pine Oil Co. v. Noble, (Civ.App.) 
97 S.W. 332 [questions from court of 
civil appeals certified 99 S.W. 1024, 
100 Tex. 358, and rev reh (Civ.App.) 
101 S.W. 276 (rev 105 S.W. 318, 101 
Tex. 125)]; St. Louis Southwestern 
Ry. Co. of Texas v. Wester, (Civ. 
App.) 96 S.W: 769; International, etc., 
R. Co. v. Glover, (Civ.App.) 88 S.W. 
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515; Western Union Tel. Co. v. Adams, 
87 S.W. 1060, 39 Tex.Civ.App. 517; In- 
ternational, etc., R. Co. v. Tisdale, 87 
S.W. 1063, 39 Tex.Civ.App. 372; Mis- 
souri, etc., R. Co. v. Foster, (Civ.App.) 
87 S.W. 879; Missouri, ete., R. Co. v. 
Kellerman, 87 S.W. 401, 39 Tex.Civ. 
App. 274; American Cotton Covi. 
Simmons, 87 S.W. 842, 89 Tex.Civ. 
App. 189; Houston, ete., RivGo. “Vv. 
Gray, 85 S.W. 838, 38 Tex.Civ.App. 
249: San Antonio Foundry Co. v. 
Drish, 85 S.W. 440, 38 Tex.Civ.App. 
214; Houston, etc., R. Co. v. Goodman, 
35° SOW. 492" 38-9 Dex/CiviAnpy “1755 
Young v. Meredith, 85 S.W. 32, 38 Tex. 


Civ.App. 59; Ft. Worth, etc., R. (Co. 
v. Hagler, 84 S.W. 692, 38 Tex.Civ. 
Anpi- b2" / DexasheCenty tne Co.An vs 


O’Loughlin, 84 S.W. 1104, 87 Tex.Civ. 
App. 640; Texas, etc., R. Co. v. Slaugh- 
ter, 84 S.W. 1085, 37 Tex.Civ.App. 624; 
Galveston, ete., R. Co. v. Roth, 84 S. 
Wea 237 * TexCiv-App. 161050 Crtr= 
zens’ R. Co. v. ‘Gossett, 85 S.W. 35; 
37 Tex.Civ.App. 603; Galveston, etc., 
R. Co. v. McAdams, 84 S.W. 1076, 37 
Tex.Civ.Avp. 575; Chicago, etc., R. Co. 
v. Cain, 84 S.W. 682, 37 Tex.Civ.App. 
531; International, etc., R. Co. v: Da- 
vis, (Civ.Anp.) 84 S.W. 669; Texar- 
kana, ete., R. Co. v. Toliver, 84 S.W. 
375, 37 Tex.Civ.Avp. 4387; Missouri, 
etc., R. Co. v. Keahey, 83 S.W. 1102, 
37 Tex.Civ.Avp. 330; Dallas Consol. 
Hieetric \St.. GRY (Co: v.cIson; “83. Sows 
408, 387 Tex.Civ.App. 219; Houston, 
etc., R. Co. v: Batchler, 83 S.W. 902, 
37 Tex.Civ.App. 116;. Taylor v. San 
Antonio, ‘ete., R. Co., 83 S.W. 738, 36 
Tex.Civ.Ann. 658; Gipson v. Morris, 
83 S.W. 226, 36 Tex.Civ.App. 593; In- 
ternational, ete., R. Co. v. Villareal, 
82 S.W. 1063, 36 Tex.Civ.Anp. 
Missouri, ete., R. Co. v. Smith, (Civ. 
Apn.) 82 S.W. 787; Neyland v. State, 
187 S.W. 196. °79 Tex.Cr. 652; King v. 
State, 152 S.W. 629, 68 Tex.Cr. 553. 


Utah.—Fogg v. Oregon Short Line 
R. Co., 1 P.(2d) 954, 78 Utah105; Utah 
State Nat. Bank v. Livingston, 280 P. 
327, 74 Utah 456; Collins v. Liddle, 
247 P. 476, 67 Utah 242; Dixon v. 
Bergin, 228 P. 744, 64 Utah 195; Bunce 
Vv. Pace, 210 P. 984, 61 Utah 74; Smith 
v. Utah-Idaho Cent. R. Cais 209 P2isi0e 
60 Utah 562; Smith v. Payne, 206 P. 
715, 60 Utah’ 89; Bozicevich v. Kenil- 
worth Mercantile Copnl9S se. 4062758 
Utah 458, 17 A.L.R. 8346; Cowan v. 
Salt Lake & U. R. Co., 189 P. 599, 56 
Utah 94; Barry v. Los Angeles & S., 
Ls Ri Co.wisoi Py 70; 56 Utah 69s Davis 
v. Heiner, 181 PB. 587, 54 Utah 428: 
Arrascada v. Silver King Coalition 
Mines Co., 181 P. 159, 54 Utah 386; 
EKmelle v. "Salt Lake City, 181 P. 266, 
54 Utah 360; Bergman vy. Denver & R! 
Ge Re ON 178 P. 68,753 “Uitah, 203: 
Wright v. Intermountain Motorear 
So., 177 P. 237, 58 Utah 176; Shortino 
v. Salt Lake & U. R. Co., 174 P, 850, 
52 Utah 476; Montague v. Salt Lake 
& U. R. Co-, 174 P. 871; 52 Utah 368: 
Urich v. Utah Apex. Mining Co.; 169 
PHr268, 0-51) + Utah: 206% Bleganti Vv. 
Standard Coal Co., 168 P. 266, 50 Utah 
585; Murray Meat & Livestock Co. y. 
Newhouse Realty Co., 155 P. 442, 47 
Utah 622; Salt Lake & U. R. Co. v. 
Butterfield, 150 P. 931, 46 Utah 481; 
Hunt v. P. J. Moran, Inc., 150 P. 953, 
46 Utah 888; Boyd v. San Pedro, L. A! 
&S. L. R. Co., 146 P. 282, 45 Utah 449; 
Lindsay Land & Livestock Cosy. 
Smart Land & Livestock Cowie: 
8387, 43 Utah 554; Geanakoules v. Un- 
ion Portland Cement Co.;/ 126. P.. 329, 
41 Utah 486; Hirabelli v. Daniels, 121 
P. 966, 40 Utah 513; Myers v. San 
Pedro, EB. nA; ESN OF R.,Co., 116 P. 
1119, 39 Utah LOS) ELolt wv. Nielson, 
109 P. 470, 37 Utah 566; Evans v. 
Oregon Short Line R. Co., 108 P. 638, 
87 Utah 431, Ann‘Cas. 1912C 259; 


532; | 
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Speight v. Rocky Mountain Bell Tel- 
ephone Co., 107 P. 742, 36 Utah 483; 
Wall Rice Milling Co. v. Continental 
Supply Co., 103 P. 242, 36 Utah 121, 
140 Am.S.R. 815; Morris v. Oregon 
Short Line R. Co., 102 P. 629, 36 Utah 
14; Davidson v. Utah Independent 
Telephone Co., 97 P. 124, 34 Utah 249; 
Condie v. Rio Grande Western Ry. 
Co; rote Bit LA0R  nsaeeUitay a 23s 
Herndon v. Salt Lake City, 95 P. 646, 
34 Utah 65, 131 Am.S.R. 827; Spiking 
v. Consolidated Ry. & Power Co., 93 
P. 838, 833 Utah 313; Wilkinson v. An- 
derson-Taylor Co., 79 P. 46, 28 Utah 
346; Johnson v. Union Pac. Coal Co., 
76 P. 1089, 28 Utah 46, 67 L.R.A. 506; 
Ho'land v. Oregon Short Line R. Co., 
72 P. 940, 26 Utah 209; Fritz v. West- 
ern Union Tel. Co., 71 P. 209, 25 Utah 
2683; Konolad v. Rio Grande Western 
R. Co., 60 P. 1021, 21 Utah 379, 81 Am. 
S.R. 693; Scoville v. Salt Lake City, 
39 P. 481, 11_Utah 60; Reddon v. Un- 
ion Pac. R. Co., 15 P. 262, 5 Utah 344 
[aff 12 S.Ct. 989, 145 U.S. 657, 36 L.Ed. 
848]; Cunningham v. Union Pac. R. 
Co., 7 P. 795, 4 Utah 206; Martin v. 
Hill; +2), P62, 13 Utah 15% 


Vt.—Landry v. Hubert, 137 A. 97, 
100 Vt. 268; Sharby v. Town of 
Fletcher, 127 A. 300, 98 Vt. 273; De 
Nottbeck v. Chapman, 108 A. 338, 93 
Vt. 378; Porter Screen Mfg. Co. v. 
Central Vermont Ry. Co., 102 A. 44, 
92 Vt. 1; Nemi v. Tcdd, 96 A. 14, 89 
Vt. 502; Green v. Stockwell, 89 A. 
870, 87 Vt. 459; Lang v. Clark, 81 A. 
625, 85 Vt. 222; Jenness v. Simpson, 
78 A. 886, 84 Vt. 127; Morrisette v. 
Canadian Pac. R. Co., 56 A. 1102, 76 
Vt. 267; Kilpatrick v. Grand Trunk 
R.. Co., 52 A. 531, 14 Vth 288,193 "Am: 
S.R. 887; La Flam v. Missisquoi Pulp 
Coyy5 2 AY 52.6) 24 Vitl263 


Va.—Virginia Electric & Power Co. 
v. Blunt’s Adm’r, 163 S.E. 329; Rich- 
mond-Ashland Ry. Co. v. Jackson, 162 
S.E. 18, 157 Va. 628; Hogan v. Miller, 
157 S.E..540, 156 Va.) 166;> Durham 
Bros. & Co. v. Woodson, 154 S.F. 485, 
155 Va. 93; Adams, Payne & Gleaves 
v. Indiana Wood Preserving Co., 154 
S.I. 558, 155 Va. 18; Jenkins v. Trice, 
147 S.E. 251, 152 Va. 411; Southern 
Ry. Co. v. Johnson, 146 S.E. 363, 161 
Va. 345; Chesapeake & O. Ry. Co. v. 
Meyer, 143 S.E. 478, 150 Va. 656; 
Green yv..Green’s Px’rs, 143 S.E. 683, 
150 Va. 452; Kercher’s Adm’r v. Rich- 
mond, FF. &- Pr RY Coy 1427S. E398) 
150 Va. 108; City of Richmond v. 
Jeter, 141 S.E. 260, 149 Va. 235; Pow- 
ell v. John E. Huehes Orphanage, 138 
S.E. 637, 148 Va. 331; C. G. Blake Co. 
v. W. R. Smith & Son, 133 S.B. 685, 
147 Va. 960; Chesapeake & O. Ry. Co. 
v. Timberlake, Currie & Co., 1387 S.E. 
507, 147 Va. 304; Atlantic Coast Line 
R. Co. v. Wheeler, 182 S.E. 517, 136 
S.E. 570, 147 Va. 1; Evans v. Michael- 
son, 185 S.B. 688, 146 Va. 64; FB. A, 
Rausch & Co. v. Graham Mfg. Corpo- 
ration, 1384 S.E. 692, 145 Va. 681; 
Crowell v. Duncan, 134 S.E. 575, 145 
Va. 489, 50 A.L.R. 1425; McGowan v. 
Tayman, 1382 S.E. 316, 144 Va. 358: 
Seaboard Air Line Ry. Co. v. J. E. 
Bowden & Co., 1381 S.E. 245, 144 Wa. 
154; Riggsby v. Triton, 129 S.E. 493, 
148 Va. 903, 45 A.L.R. 280 [motion den 
133 S.E. 580, 147 Va. 1084, 45 A. LR. 
280]; Guntner v. Hughes, 129 S.E. 
239, 143 Va. 36; Appalachian Power 
Co. Va Wilson,o 129) SoH» 2.77, 142) Val 
468; Alsop Motor Corporaticn v. Bar- 
ker, 123 S.H. 350, 138 Va. 598; South- 
ern Tire Sales Corporation v. A. M. 
Dudley &-:Co., 121 S.B. 885, 138 Wa. 


582; Morris & Co. v. Alvis, 121 S.E. 
145, 138 Va. 149; Wilson vy. Brown, 
118 S.E. 88, 136 Va. 634; Shiflett’s 


Adm’x v. Virginia Ry. & ’Power Co., 
116 S.E, 500, 136 Va. 72; Wood v- 
Atlantic Coast Realty. Co.. TPB SS1 oh 
555, 1385 Va. 195; Davis v. McCall, 113: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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S.E.. 835, 133 Va. 487; Davis v. Mer- 
rill, 112 S.B. 628, 133 Va. 69; Direc- 
tor General of Railroads v. Lucas, 107 
S.E. 675, 130 Va. 212; Clark v. Hugo, 
107 S.E. 730, 130 Va. 99; -Virginia Ry. 
& Power Co. v. Smith & Hicks, 105 
S.H. 532, 129 Va. 269; Old Dominion 
S. S. Co. v. Blakeman, 105 S.E. 752, 
129 'Va, 206; BP. Lorillard Co. v. Clay, 
104 S.B. 384, 127 Va. 734; Bannister 
v. Mitchell, 104 S.E, 800, 127 Va. 578; 
Norfolk & W. Ry. Co. v. Simmons, 
103 S.E. 609, 127 Va. 419; Nelson 
County v. Loving, 101 S.E. 406, 126 
Va. 283; Atlantic Coast Line R. Co. v. 
Tyler, 98 S.E. 641, 124 Va. 484; Crad- 
dock Lumber Co. v. Jenkins, 97 S.F. 
817, 124 Va. 167; Clinchfield Coal Ccrr- 
poration v. Redd, 96 S.E. 836, 123 
Va. 420; Norfolk & W. Ry. Co. v. 
Spates, 94 S.E. 195, 122 Va. 69; East- 
ern Coal & Export Corp. v. Beazley & 
Blanford, 92 S.B. 824, 121 Va. 4; City 
of Richmond v. McCormack, 91 S.E. 
767, 120 Va, 552; City of Danville v. 
Lipford, 91..S.—E. 168, 120 Va. 280; 
Sutherland v. Wampler, 89 S.E. 875, 
119-Va. 800; Ramsay. v. Harrison, 89 
D-H, 977, 119 Va. 682; Carpenter )v. 
Smithey, 88 S.BH. 321, 118 Va. 533; 
Powhatan Lime Co. v. Whetzel’s 
Adm’x, 86 S.E. 898, 118 Va. 161; Wy- 
gal v. Wilder, 86 S.E. 97, 117 Va. 896; 
Ratcliffe v. Walker, 85 S.E. 575, 117 
Va. 569, Ann.Cas.1917H 1022; Norfolk 
& W. Ry. Co. v. Perdue, 83 S.E. 1058, 
117 Va. 111; Ney v. Wrenn, 84 S.FE. 1, 
117 Va. 85; Chesapeake & O. Ry. Co. 
v. Swartz, 80 S.B. 568, 115 Va.. 723; 
Nesbit v. Webb, 79 S.E. 330, 115 Va. 
362; Southern Ry. Co. v. Rice, 78 
S.E, 592, 115 Va. 235; Smith v, Stan- 
ley, 75 S.E. 742, 114 Va. 117; Clinch- 
field Coal Corporation v. Osborne’s 
Adm’r, 75 S.E. 750, 114 Va. 13: Wash- 
ington Virginia Ry. Co. v. Bouknight, 
TD Vs... L082, 113 Va. 696) “Ann.Cas, 
1913E 546; U.S. Leather Co. v. Show- 
alter, 44. SS.) 400, 113° Vas “479; -wal- 
liams Printing Co. v. Saunders, 73 
S$.B. 472, 113 Va. 156, Ann.Cas.1913Hh 
693; Dudley v. Lewis Shoe Co., 73 
S.E. 438, 113 Va. 41; Roanoke Ry. & 
Electric Co. v. Carroll, 72 S.E. 125, 
112 Va. 598; Virginian Ry. Co. v. 
Jeffries, 66 S.E. 731, 110 Va. 471; Nor- 
folk. & P. Traction Co. v. Forrest’s 


Adm’x, 64 S.B. 1034, 109 Va. 658; 
American Locomotive Co. v. Whit- 
lock, 63.S.E. 991, 109 Va. 238; Life 


Ins. Co. of Virginia v. Hairston, 62 S. 
FE. 1057, 108 Va. 832, 128 Am.S.R. 989; 
Long Pole Lumber Co. v. Saxon Lime 
& umber Co., 62 8.E. 349, 108 Va. 
497; Burton v. Frank A. Seifert Plas- 
tic Relief Co., 61. S.E. 933, 108 Va. 
338; Southern Ry. Co. v. Daves, 61 
S.E. 748, 108 Va. 378; Chesapeake & 
O) Shy. Co... Ven Korine. 59° °StH: 1095, 
ROW eVAs) 4)25) Souther Ry. oCox *v, 
Stockdsn, 56 S.E. 713, 106 Va. 693; 
Virrin'a Pass., ete., Co. v. Patterson, 
51 S.E. 157, 104 Va. 189; Richmond 
Ice Co. v. Crystal Ice Co., 49 S.E. 650, 
103 Va. 465; American Bonding, etc., 
Co, v. Milstead, 47 S.E. 853, 102 Va. 
683; Portsmouth St. R. Co. v. Péed, 
47 S.B. 850, 102 Va. 662; Richmond 
Traction Co. v. Williams, 46 S.E. 292, 
102 Va. 253; American Hide, etc., Co. 
vy. Chalkley, 44 S.E. 705, 101 Va. 458; 
Richmond Traction Co. v. Wilkinson, 
43 S.E. 622, 101 Va. 394; Atkinson v. 
Smith, 24 S.E. 901; Ferguson v. Wills, 
13 S.E. 392, 88 Va. 136; Simmons y. 
McConnell. 10 SE. 838, 86 Va. 494; 
Virginia Midland R. Co. v. White, 5 
S.E. 573, 84 Va. 498, 10 Am.S.R. 874; 
Richmond, ete., R. Co. v. Norment, 4 
S$.15.°211, 84 Va. 167, 10 Am.S.R. 827. 


Wash.—Pomikala v. Cartwright, 16 
P.(2d) 204; Gaches v. Daw, 10 P.(2d) 
1111, 168 Wash. 162: Stubbs v. Al- 
len, 10 P.(2d) 983: Sebern v. North- 
west ‘Cities Gas Co., 10 P. (2a) 210, 
167 Wash. 600; Thompson v. Fiorito. 
19 PA(2d)) — 789, LAM Psc2d): W119; e167 
Wash. 495; Helf v. Hansen & Keller 
Trust Co. 9 P.(2d) 110, 167 Wash. 
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206; 
1114, 166 Wash. 353; Colburn v. Great 
Northern Ry. Co., 6 P.(2d) 6385, 166 
Wash. 200; Thompson y. Thompson, 
6 P.(2d) 617, 166 Wash. 270; Stubbs 
v. Boone, 2 P.(2d) 727, 164 Wash. 368; 
Norton v. Anderson, 2 P.(2d) 266, 164 
Wash. 55; Barcott v. Standring, 1 P. 
(2d) 213, 163 Wash. 357; Poropat v. 
Olympic Peninsula Motor Coach. Co., 
299 P. 979, 163 Wash. 78; Samuelson 
v. Taylor, 295 P. 113, 160 Wash. 369; 


| Switzer v. City of Seattle, 294 P. 225, 


298 P. 347, 159 Wash. 540; Fredericks 
W. . City; of Seattle, 292 . Pay 42:7. 159 
Wash. 224; Hellenthal v. Mdmonson, 
290 P. 881, 158 Wash. 276; Barrett 
v. Powers, 290 P. 816, 158 Wash. 270; 
McClanahan v. Fisher, 290 P. 864, 158 
Wash. 114; City of Spokane v. Wil- 
liams,288ie Pa 258, 157) Wash. 120; 
Weller v. Snoqualmie Falls Lumber 
Co., 285 P. 446, 155 Wash. 526; Child 
Var HUE 4283 9Pa 10760155 Wash. 123; 
Skates v. Conniff, 280 P. 15, 153 Wash. 
538; Halbach v. Luckenbach S&S. S. Co., 
278 P. 178, 152 Wash. 482; Wright v. 
Zido, 276 P. 542, 151 Wash. 486; Spo- 
kane Valley State Bank vy. Murphy, 
274 PB. 702, 150 Wash. 640; Rese - 
kranz v. Yakima Valley Bank & Trust 
Co., 271 P. 85, 149 Wash. 409; Loun- 
dry v. Lillie, 270 P. 1029, 149 Wash. 
316; Packard v. Coberly, 265 P. 1082, 
147 Wash. 345;. North Bend Lumber 
Co. v. City of Seattle; 266 P. 156, 147 
Wash. 330; Rasmussen v. Twin Har- 
bor Stevedoring & Tug Co., 265 P. 
1085, 147 Wash. 260; Moohr v. Vic- 
toria Inv. Co., 262 P. 643, 146 Wash. 
251; Inashima v. Wardall, 258 P. 839, 
145 Wash. 77; Domet v. City of Seat- 
tle, 258 P. 317, 144 Wash..399; Zion- 
check v. Hepden, 257 P. 835. 144 Wash. 
272; Corey v. Radabaugh, 255 P. 1037, 
143 Wash. 653; Dunn v. Bailey, 255 P. 
930, 143 Wash. 570; Clark v. Long- 


view Public Service Co., 255 P. 380, 
143 Wash. 319: Sherrin v. Gevurtz, 
252 P; 688, 142, Wash...128; ) Lian -v. 


Huglen, 251 P. 585, 141 Wash. 369; 
Stanhope v. Strang, 250 P. 351, 140 
Wash. 693; Atkeson v. Puget Transp. 
Co., 247 P. 956, 189 Wash. 552; Tick- 
nor v. Seattle-Renton Stage Line, 247 
P. 1,_139 Wash. 354, 4% A.L.R. 252; 
Wadaell v. Reberts, 246 P. 755, 139 
Wash. 273; Woodbury v. Hoquiam 
Water Co., 244 P. 565, 138 Wash. 254; 
Nicolle v. United Auto Transp. Co., 
244 P, 127. 1388 Wash. 48; McFachran 
vV.. pRothsechild) &. Co; 23% 4. . 711.5241 
P. 969, 135 Wash. 260; Shish v. North- 
ern Pac. Ry. Co., 235 P. 818, 134 Wash. 
390; Nunn vy. Turner, 234 PB. 443, 133 
Wash. 654; Colvin v. Auto Interurban 
Co., 232 P. 365, 132 Wash. 591; Bone 
Vv... Yellow Gab :Co., .225., P.; 440, 129 
Wash. 503; Radford v. City of Seat- 
tle, 221. P. 597, 127 Wash..445; Inger- 
soll v. Olwell, 220 P. 775, 127 Wash. 
276; Sparr v. American Tug Boat Co., 
217 P. 53, 126 Wash. 59; Simonson v. 
Huff, 215 P. 49, 124 Wash. 549; Haw- 
kinson y. Carlisle Packing Co., 210 P. 
802, 122 Wash. 344; Canfield v. Seat- 


tle. Cornice” Works,, 210°. Po > 773," 122 
Wash. 318; Western Wall Board Co. 
v. City, of ‘Seattle, 203 P.)944, 118 


Wash. 340; Surry v. Seattle Taxicab 
Co., 201 P. 754, 117 Wash. 559; Oliver 
v. Polson, 201 P. 289, 117 Wash. 385; 
Bounds v. Galbraith, 200 P. 1082, 117 
Wash. 225; Horowitz v. Kuehl, 200 
P. 570, 117 Wash. 16; Masterson v. 
Lennon, 197% P. 38, 115° Wash. 305; 
Ham, Yearsley & Rvrie v. Northern 
Pace. Ry. Co., 197 P. 48, 115 Wash. 286 
{error dism 42 S.Ct. 588, 259 U.S. 591, 
65 L.Ed. 1079]; Shelley v. Norman, 
195 P. 248, 114 Wash. 381; Buckley 
v. Massachusetts Bonding & Insur- 
anece.Co., 192 P. 924, 113 Wash.’ 13; 
Ziomko v. Puget Sound Electric Ry., 
192 P. 1009, 112 Wash. 426; Seal v. 
Long, 192 P. 896, 112 Wash. 370; 
Johnson v. Pearson, 186 P. 667, 109 
Wash. 147; Engstrand v. Hartnett, 
180 P. 132; 106 Wash. 404; . Lundy v. 
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Raspperry v. Yeaman, 6 P.(2d) ; Rend Park Co., 175, P. 294, 103 Wash. 


695; McDonald v. Lawrence, 170 P. 
576, 100 Wash. 215; Lagomarsino v. 
Pacific ,Alaska. Nav. Co., 170 PB!) 368, 
100 Wash. 105; Reynolds v. Canton 
Ins. Office, Limited, of Hong... Kong, 
China, 167 Pita, Ise Wash Azo 
Nollmeyer vi Tacoma Ry. & Power 
Co.,' 164 P. 229, 95 Wash. 595; Gilson 


|v. Washington Water Power Co., 161 


_Co., 140 P. 348, 79 Wash. 427; 
‘son 


| Ann.Cas 1916C 160; 


P. 352, 93 Wash. 480; Phoenix Assur. 
Conv. Columbia & PP: SuRiiCo. 59 re. 
369, 92 Wash. 419 [mod 162 P. 519, 94 
Wash. 323]; George v. Kurdy, 158 P. 
965, 92. Wash., 277; J. L. “Mott Iron 
Works v. Metropolitan Bank, 156 P. 
864, 90 Wash. 655; Hargrave v. City 
of Colfax, 154 P. 824, 89 Wash. 467; 
Mehtinen, vv... Holpa,..151> PP. 829; 82 
Wesh. 234; Blair v. Calhoun, 151 P. 
259, 87 Wash. 154; Parker v. Wash- 
ington Tug & Barge Co., 148 P. 896, 
SD UNNash. 75708 Ernis vie Clive On 
Bremerton, 147 P. 638. 85 Wash. 64, 
Bagley v. Foley, 
144 P. 25, 82 Wash. 222; Mickelson v. 
Fischer, 142 P. 1160, 81 Wash. 423; 
Peterson v. Arland, 141 P. 63, 79 
Wash. 679; Nerton v. Pacific Power 
& Light Co., 140 P. 905, 79 Wash. 625; 
Atwood v: Washington Water Power 
Matt- 
v. Bure’a Cedar Lumber & 
Shingle Co., 140 P. 377. 79 Wash. 266; 
Johansen v. Pioneer Mining Co., 137. 
Pe LOTS Tl 2 Wash: £242 SMnirra ye eve 
Wishkah Boom Co., 137 P. 130, 76 
Wash. 605; Wainwright v. U. S. Lum- 
ber Cow 138i P3820 73" Washs s222-5 
McIlwaine v. Tacoma Ry. & Power 
Co,,_ 129: Pi 1093; 72 Wash. 184;) Zola- 
wenski v. City of Aberdeen, 129 P. 
1090. 72 Wacvh, 95 [aff reh 135 P. 470, 
75 Wash. 700]: Sorenson v. Danaher 
Lumber Co., 127 P. 586, 71 Wash. 38; 
Provine v. City of Seattle, 126 P. £27, 
70 Wash. 326; Delaski v. Northwest- 
ern Improvement Co., 126 P. 421, 70 
Wash. 143; Richmond v. Tacoma Ry. 
& Power Co., 122 P. 351, 67 Wash. 444; 
Cook v. Danaher Lumber Co., 112 P. 
245, 61 Wash. 118; In re Westlake 
Ave., 111 P. 780, 60 Wash. 549; Teck- 
lenburg v. Everett Ry., Light & Water 
Co., 109 P. 1036, 59 Wash. 384, 34 L. 
R.A.N.S. 784; Weed vy. Foster, 109 P. 
123, 58 Wash. 675; Wharton v. Ta- 
coma, Hir Door Co.,. 107% P.. 1057, 58 
Wash. 124; Sudden & Christenson v. 
Morse, 104 -P.., 645, 55 Wash. "372; 
Smith v. Hewitt-Lea Lumber Co., 104 
Br Cdl ends Wash) 35,787 jonnsonecy. 
Caughren, 104 P. 170, 55 Wash. 125, 
19 Ann.Cas, 1148; State v. Superior 
Court of Spokane County, 104 P. 148, 
55 Wash. 64; Snencer v. Town of Ar- 
lington, 103 P. 30, 54 Wash. 259; Pas- 
sage v. Stimson Mill Co., 101 P. 239, 
52 Wash. 661; Kinnane v. Conroy, 101 
P. 223, 52 Wash. 651; Akin v. Bradley 
Engineering & Machinery Co., 99 P. 
1038, 51 Wash. 658: Duskey v. Green 
Lake Shingle Co., 98 P. 99, 51 Wash. 
145; Engelker v. Seattle Electric Co., 
96 P. 1039, 50 Wash. 196; Olsen y. 
Tacoma Smelting Co., 96 P. 1036, 50 
Wash. 128; Heinzerling v. Agen, 96 
P. 2238, 49. Wash. 647; Ramm y. Hew- 
itt-Lea Lumber Co., 94 P. 1081, 49 
Wash. 263; Ranous v. Seattle Plec- 
tric Co., 92 P. 382, 47 Wash. 544; Nor- 
en v. Larson Lumber Co., 89 P. 563, 46 
Wash, 241; Hanstad v. Cana‘lian Pac. 
Ry. Co., 87 P. 882, 44 Wash. 505; Cur- 
tis v. Barber Asphalt Pav. Co., 87 P. 
345. 44 Wash. 334; Go. Fun v. Fidal- 
go Island Canning Co., 79P. 797, 37 
Wash. 238; Morrison v. Northern Pac. 
R. Co., 74 P. 1064, 34 Wash. 70; Towle 
Vac potimson (Mill) Cone (4) Pa aye wos 
Wash. 305; Von Tobel v. Stetson, etce., 
Mill ;:Co.; 73 (Px) 788, 32). Wash, ‘688: 
Seattle, etc., R. Co. v. Roeder, 70 P. 
498, 30 Wash. 244, 94 Am.S.R. 864; 
Moran Bros. Co, v. Snoqualmie Falls 
Power Co:, 69 .P. 759, 29° Wash. 292; 
Wolf v. Hemrich Bros. Brewing Co., 
68 P. 440, 28 Wash. 187; Howay v. 
Going-Northrup..Co., 64 P. 185, 24 
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jury to arrive at a correct verdict,®° or fairly and 
clearly cover the entire case,®1 or cover all the 
applicable propositions embraced in the requested 
instruction,®? even though the instruction given in 
some respects might have been less involved and 
plainer,®* or where the requested instruction is al- 
ready given in the same or substantially the same 


Wash. 88, 85 Am.S.R. 942, 6 L.R.A. 
N.S. 49; Cowie v. Seattle, 62 P. 121, 
22 Wash. 659; Einseidler v. Whitman 


County, 60 P. 11422, 22° Wash. 3388; 
Fleischner v. Beaver, 56 P. 840, 21 
Wash. 6; Carstens v. Stetson, etc., 


Mill Co., 45 P. 318, 14 Wash. 643; Cur- 
ry Vv. Catlin, 41 PB. 559 12 wash 322: 
Brown vy. Porter, 34 P.:1105, 7 Wash. 
327; Maling v. Crummey, 31 P. 600, 
5 Wash, 222. 


W.Va.—Hollinsworth v. Provident 
Life & Accident Ins. Co., 166 S.E. 276; 
Aliff v. Berryman, 160 S.E. 864; Col- 
lins v. Skaggs, 159 S.E. 515, 110 W. 
Va. 518; Nees v. Julian Goldman 
Stores, 154 S.E. 769, 109 W.Va. 329; 
Roberts v. Kelly Axe & Tool Co., 148 
Ssh. 70; 107% W.Va. 236; Knight v. 
Chesapeake Coal Co., 128 S.E. 318, 99 


W.Va. 261; Lutz v. Currence, 123 S. 
7H. 251, 96 W.Va. 468; Minotti v. 
Brune, 118 S.E. 149, 94 W.Va. 181; 


Wilson v. McCoy, 117 S.E. 473, 93 W. 
Va. 667; Wallace v. Prichard, 115 S.E. 
415, 92 W.Va. 352; Mott v. Davis, 111 
S22 6.08, 9OOW. Vian Jobs. Mhayer wave 
Holley, 111 S.E. 326, 90 W.Va. 525; 
Cain v. Kanawha Traction & Electric 
Co., 102 S.E. 119, 85 W.Va. 434; Bart- 
lett v. Baltimore & O. R. Co., 99 S.E. 
322, 84 W.Va. 120; Staker v. Reese, 
97 S.E. 641, 82 W.Va. 764; Polino v. 
Keck, 92 S.E. 665, 80 W.Va. 426; 
Howes v. Baltimore & O. R. Co., 87 S. 
BE. 456, 77 W.Va. 362; Angrist v. Burk, 
$7 |S.E. 14, 17 W.Va. 1925 H.C. Pow- 
ell Music Co. v. Parkersburg Transfer 
& Storage Co., 84 S.E. 563, 75 W.Va. 
659; Adkinson v. Baltimore & O. R. 
Co., 83 S.E. 291, 75 W.Va. 156; Martin 
v. Reiniger, 82 S.E. 221, 74 W.Va. 439; 
Shires v. Boggess, 77 S.E. 542, 72 W. 
Va. 109; Bluefield Produce & Commis- 
sion Co. v. City of Bluefield, 77 S.E. 
277, 71 W.Va. 696; Duty v. Chesa- 
peake & O. Ry. Co., 73 S.E. 331, 70 W. 
Va. 14; Mate Creek Coal Co. v. Todd, 
66 S.E. 1066, 66 W.Va. 671; Penning- 
ton v. Gillaspie, 66 S.E. 1009, 66 W. 
Va. 643; Squilache v. Tidewater Coal 
& Coke Co., 62 S.E. 446, 64 W.Va. 337; 
Arthur v. Charleston, 41 S.H. 171, 51 
W.Va. 132; Davidson v. Pittsburg, 
etc., R. Co., 23.S.E. 593, 41 W.Va. 407; 
Kerr v. Lunsford, 8 S.E. 493, 31 W. 
Va. 659, 2 L.R.A. 668. 

Wis.—Mitchell v. Raymond, 195 N, 
W. 855, 181 Wis. 591; Groeschner v. 
John Gund Brewing Co., 181 N.W. 


iO wedvio mvs | T3605, .branegan ooVv. 
Town of Verona, 174 N.W. 468, 170 
Wis. 137; Olson v. Laun, 174 N.W. 


473, 170 Wis. 106; Williams v. Du- 
luth ote by. Coy 171) NaW.939, 69 
Wis. 261; Kieler v. Fred Miller Brew- 
ing Co., 161 N.W. 739, 165 Wis. 237. 
Scheuer v. Manitowoc & Northern 
Traction Co., 159 N.W. 901, 164 Wis. 
338; Taylor v. Northern Coal & Dock 
Co., 152 N.W. 465, 161 Wis. 223, Ann, 
Cas.1916C 167; Koenig v. Sproesser, 
152 N.W. 473, 161 Wis. 8; Oleson v. 
Fader, 152 N.W. 290, 160 Wis. 473, 
Ann.Cas.1917D 314; Behling v. Wis- 
consin Bridge & Iron Co., 149 N.W. 
484, 158 Wis. 584; Sobek v. George H. 
Smith Steel Casting Co., 149 N.W. 
152, 158 Wis. 517; Dixon v. Russell, 
145 N.W. 761, 156 Wis. 161; Hilton 
v. Hayes, 141 N.W. 1015, 154 Wis. 
27; Langowski v. Wisconsin Cent. Ry. 
Co., 141 N.W. 236, 153 Wis. 418; Mer- 
chants’ & Manufacturers’ Bank of 
Milwaukee v. Moeller, 140 N.W. 335, 
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language.** 


152 Wis. 600; Lemke v. Milwaukee 
Electric Ry. & Light Co., 136 N.W. 
286, 149 Wis. 535; Fidelity Trust Co. 
v. Wisconsin Iron & Wire Works, 129 
N.W. 615, 145 Wis. 385; Hippler v. 
Quandt, 129 N.W. 1099, 145 Wis. 221; 
Herlitzke v. La Crosse Interurban 
Telephone Co., 130 N.W. 59, 145 Wis. 
185; Jirachek v. Milwaukee Electric 
Ry. & Light Co., 121 N.W. 326, 139 
Wis. 505, 1381 Am.S.R. 1070; Gould v. 
Merrill Ry. & Lighting Co., 121 N.W. 
161, 1389 Wis. 433; Ryan v. Oshkosh 
Gaslight To., 120 N.W. 264, 138 Wis. 
466; Jones v. Monson, 119 N.W. 179, 
137 Wis. 478, 129 Am.S.R. 1082; Sal- 
chert v. Reinig, 115 N.W. 132, 135 
Wis. 194; Hein v. Mildebrandt, 115 N. 
W. 121, 134 Wis. 582; Gallaway v. 
Massee, 113 N.W. 1098, 133 Wis. 638; 
Du Cate v. Town of Brighton, 114 N. 
W. 108, 183 Wis. 628; Young v. Mil- 
waukee Gas Light Co., 113 N.W. 59, 
133 Wis. 9; Hayes v. Chicago, M. & 
St. P. Ry. Co., 111 N.W. 471, 131 Wis. 
399; Nagle v. Hake, 101 N.W. 409, 
123 Wis. 256; Lee v. Hammond, 90 
NEW LOS bl 4 Wis: 55 0ns Collins ay, 
Janesville, 87 N.W. 241, 1087, 111 Wis. 
348; Clifford v. Minneapolis, etc., R. 
Co., 81 N.W. 143, 105 Wis. 618; See- 
feld v. Thacker, 67 N.W. 1142, 93 Wis. 
518; Winstanley v. Chicago, ete., R. 
Cor, v8 SV IN, We 856,502) Wisi 3 75ey oir 
banek v. Chicago, etc., R. Co., 1 N.W. 
464, 47 Wis. 59; Sterling v. Ripley, 3 
Pinn. 155, 3 Chandl. 166. 


Wyo.—Phifer v. Baker, 244 P. 637, 
34 Wyo. 415; Davis v. Graham, 225 
P. 789, 31 Wyo. 239; Mutual Life Ins. 
Co. v. Summers, 120 P. 185, 19 Wyo. 
441; Henderson v. Coleman, 115 P. 
439, 1136, 19 Wyo. 183. 


Refusal of requests in general see 
infra §§ 713-718. 


50. E. I. Du Pont de Nemours & 
Co. v. Snead’s Adm’r, 97 S.E. 812, 124 
Was Lis 


51. Midland Valley R. Co. v. Nee- 
ley, 246 P. 859, 114: OKl. 277; Schaff 
v. Daugherty, 239 P. 922, T12 Okl. 124 
[cert den 46 S.Ct. 208, 270 U.S. 642, 
10' L.Ed. 776]; Chicago, R. 1. & Ge Ry. 
Co. v. ‘Daylor, (Tex-Civ. App.) 2034S. 
W. 90; Horowitz v. Kuehl, 200 P. 570, 
117 Wash. 16. 


[a] Similar statement.—Where in- 
structions, taken as a whole, are suf- 
ficient to state clearly to the jury 
the issues in the case or any partic- 
ular issue involved and the law ap- 
plicable, it is not error to refuse to 
give requested instructions covering 
the entire case or any particular issue 
involved, even where requested the 
instructions are correct. Schaff v. 
Daugherty, 239 P. 922, 112 Okl. 124 
[cert den 46 S.Ct. 208, 270 U.S. 642, 70 
L.Ed. 776]. 

52.. Fla.—U. S. Fire Ins. Co. vy. 
Dickerson, 90 So. 613, 82 Fla. 442. 

Iowa.—Adami v. Fowler & Wilson 
Coal Co., 179 N.W. 422, 189 Iowa 995. 

Ky.—Century Indemnity Co. v. Wil- 
liams & Bradley, 44 S.W.(2d) 602, 
241 Ky. 561. 

Md.—Love v. Love, 148 A. 814, 158 
Md. 481. 

Mo.—Seelig v. Missouri, K. & T. Ry. 
Co., 230 S.W. 94, 287 Mo. 343; Reavis 
v. Butterworth, (App.) 228 S.W. 844. 

Okl.—Manglesdorf Seed Co. v. 


—[§ 699 


Where the matter is sufficiently cov- 
ered in the general charge or other instructions it 
has been held proper to refuse requested instruc- 
tions without reading them,®* or not to answer them 
specifically at all.°® 
of the written request is quoted from opinions in 
reported decisions does not affect the rule.®” 


The fact that the language 


Pauls Valley Grain & Seed Co., 8 P. 
(2d) 1100, 155 Okl. 270; Keys v. Bor- 
ders .274 Pe1082e 1350Oki2495 sie ro- 
ducers’ & Refiners’ Corporation v. 
Castile, 246 P. 615, 118 Okl. 42; Dan- 
dois v. Raines, 241 P. 1099, 115 Okl. 


88; Midland Valley R. Co. v. Neeley, 
246 P./ 859, 114 Okl. 2775. Schatt ve 
Daugherty, 239 P. 922, 112 Okl. 124 


[cert den 46 S.Ct. 208, 270 U.S. 642, 70: 
L.Ed. 776]. 


Va.—Southern Ry. Co. v. Rice, 78 
S.E. 592; 115% Va. 235. 


Wash.—Raspperry v. Yeaman, 6 P. 
(2d) 1114, 166 Wash. 353; Hirst v. 
Standard Oil Co. of California, 261 P. 
405, 145 Wash. 597. 


W.Va.—Mott v. Davis, 111 S.E. 603, 
90 W.Va. 613. 


[a] No complaint can be made of 
a refusal to give a requested instruc- 
tion where the court on its own mo- 
tion gave an instruction covering ev- 
ery phase of the case contemplated 
by the reguested instruction and ad- 
hered to the requesting party’s theory 
of the case. Seelig v. Missouri, K. & 
T. Ry. Co., 230 S.W. 94, 287 Mo. 343. 


[b] Imstructions on only one of 
the main fact issues, as to which the 
evidence is in any appreciable degree 
conflicting, and covered by other in- 
structions given and embracing the 
entire concrete case, may properly be 
rejected. Mott v. Davis, 111 S.E. 603, 
90 W.Va. 613. 


[c] As to province of court and 
jury.—The refusal to instruct that, 
while the jury were the judges of the 
facts, the court was the judge of the 
law and it was the jury’s duty to ac- 
cept and act upon the law as stated 
in the instructions, the jury applying 
the facts as they might determine 
them thereto, was not error, where 
the court instructed that it was the 
judge of the law as applied to the 
case, and the jury were the judges of 
the facts and the weight of the testi- 
mony. Southern Ry. Co. v. Rice’s 
Adm’x, 78 S.E. 592, 115 Va. 235. 


53. De Nottbeck v. Chapman, 108 
A. 338, 93 Vt. 378. 


54. Winward v. Caldwell, 298 P. 
51, 113 Cal.App. 196; Lloyd v. Boule- 
vard Express, 249 P. 837, 79 Cal.App. 
406; City Bank of Mitchellville v. Al- 
corn, 176 N.W..628, 188 Iowa 592; 
Louisville & N. R. Co. v. Rains, 18 S. 
W.(2d) 954, 230 Ky. 132; McMurray 
v. Twin City Motor Bus Co., 228 N.W. 
154, 178 Minn. 561. 


55. Kriner yv. Dinger, 147 A. 830, 
297 Ba.) 576. 


{a] Thus a point embodying a 
proposition of law, which was _ un- 
qualifiedly affirmed in the general 
charge, was properly refused without 
reading to the jury. Quinlan & Rob- 
leon v. Rundle, 117 A. 208, 273 Pa. 


56. Balin v. Kimmelman, 145 A. 
3038, 295 Pa. 301 


[a] Special legal directions re- 
quested need not be answered at all, 
if they are incorporated in the charge 
itself. Ward v, B. T. Babbitt, ine) 
113 “AS 558,220) Pa. 370: 


57. Crotty v. Danbury, 65 A. 147 
79 Conn. 379; McGarry v. Heal } 
A. 671, 78 Conn, 365. Nee eas 


For later cases, developments and changes tn the law see Annotations, same title and section number, 


oe 


§§ 699-700] 


Refusal by modification. 


tions given.®° 


Determination whether request covered. 
specifie requested instructions are covered by gener- | 
al or other instructions given is determined from 
the language of the instructions and the eireum- 
stances of each ecase®! as construed by the usual 
rules of construction of instructions.°? 

[§ 700] b. When Rule Especially Applicable. 
The rule making it proper, or at least not erroneous, 
to refuse a requested instruction covered by other 
instructions®® is especially applicable where the 


58. 
59. 


60. Boddy v. Thompson, 
(2a) 240, 179 Ark. 71; Little v. 
kansas Nat. Bank, 167 S.W. 75, 


See infra § 723. 

See generally infra §§ 724-726. 
14 S.W. 
Ar- 
AES 


Ark. 72; Hind v. Oriental Products 
Co., 235 P. 438, 195 Cal. 655; Mueller 
v. Phelps, 97 N.E. 228, 252 Ill. 630 


[aff 159 Ill.App. 590]; Becker v. Fed- 


ae Garage Co., (Mo.) 38 S.W.(2d) 
73. 
[a] Striking clause on burden of 


proof and preponderance of evidence 
is not objectionable where the charge 
elsewhere fully instructs in these 
matters. Hind v. Oriental Products 
Co., 2385 P, 438, 195 Cal. 655. 

Application of general rule to in- 
structions on evidence in general see 
infra § 704. 

Modification of requested instruc- 
tions in general see infra §§ 724-726. 


61. Norfolk & W. Ry. Co. v. UWS., 
191 F. 302, 112 C.C.A. 46; Jackson v. 
Pruitt, 144 S.E. 921, 38 Ga.App. 617; 
McCarthy v. Souther, 137 A. 445, 83 
N.H. 29; Emery v. Monongahela West 
Penn Public Service Co., (W.Va.) 163 
S.E. 620. And see cases infra this 
note; and supra §§ 689-697, infra §§ 
702-707. 


62. Reason v. Western Meat Co., 
124 P. 335, 40 Utah 398. 

Construction of instructions in gen- 
eral see infra §§ 745-777. 

63. See supra text and note 49. 

64. Ala.—Southern Ry. Co. v. Be- 
aty, 103 So. 658, 212 Ala. 608; Mobile 
County v. Linch, 73 So. 423, 198 Ala. 
57. 

Del.—MacFeat v. Paha Cesta ete., 
R. Co., 69 A. 744, 22 Del. 513. 

Iowa.—Korab y. Chicago, R. + & P. 
Ry. Co., 146 N.W. 765, 165 Iowa 1, 
Ann.Cas.1916E 637. 

Kan.—Bilderback v. Clark, 189 P. 
Oi. 106 Kan, 37, 9 A. UR, 1622, 

Mo.—Hoffman v. Philip A. Rohan 
Boat, Boiler & Tank Co., (App.) 294 
S.W. 758. 

Neb.—Kriss v. Union Pac. R. Co., 
161 N.W. 414, 100 Neb. 801, Ann.Cas. 
1918A 1122. 

N.J.—May v. McDonald, 145 A. 750, 
7 N.J.Mise. 419. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Ford, (Civ.App.) 275 S.W. 463. 

65.. Condie v. Rio Grande Western 
mh: CO, OCees L202 754) Utah 23. 

66. Cal.—Wallden v. Market St. 
Ry. Co., (App.) 9 P.(2d) 602. 

Colo.—Atchison, ete., R. Co. v. Ca- 
hill, 52 P. 1111, 11 Colo.App. 245. 

Ga.—Conant y. Jones, 48 S.E. 234, 
120 Ga. 568. 


Ill.—Smith v. Stover Mfg. Co., 205 


In accordance with the 
principle that a requested instruction need not be 
given in its exact language,®® a requested instruc- 
tion may properly be modified®® by striking out prop- 
ositions or matters of evidence or facts “which are 
substantially and correctly covered by other instruc- 
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charge given by the court contains a clearer and 
more specific statement of the law, as applied to 
the facts, than the requested instruction®* or con- 
cretely applies to the facts a principle of law which 
is stated abstractly in the requested, instruction ;°* 
or where the charge as given is more favorable to 


the requesting party than the instruction request- 


Whether 


Ill.App. 169. 
Ind.—Modern Woodmen of America 
v. Hall, 130 N.E. 849, 190 Ind. 493. 


Iowa.—McDermott v. Ida County, 
171 N.W. 690, 186 Iowa 736. 

Ky.—Murphey’s Ex’x v. Clinkinger, 
50 S.W.(2d) 942, 244 Ky. 336; Royal 
Adjustment Co. v. Union Nat. Bank, 
237 S.W. 409, 193 Ky. 704. 


Mo.—Webb v. Byrd, (App.) 243 S. 
W. 405. 


Neb.—Lincoln vy. Gillilan, 24 N.W. 
444, 18 Neb. 114. 


N.C.—Rosenmann v. Belk-Williams 
Co:, 132'S.E. 282,191 N.C. 49332 Gor- 
don v. Norfolk- Southern R. Co., 114 
S.E. 826, 184 N.C. 544 [cert den 43 
S.Ct. 432, 261 U.S. 620, 67 L.Ed. 830]; 
Ingle v. Southern Ry. Co., 83 S.E. 744, 
167 N.C. 636: 


Okl.—Southwest Missouri R. Co. v. 
Duncan, 282° P.) 331,139 Okly 1292; 
Southwest Missouri R. Co. v. Duncan, 
282 P, 327, 139 Okl. 287. 


S.C.—Catlett v. Burke, 80 S.E. 610, 
96 S.C. 363; Barfield v.. J. L..Coker 
& Co., 53 S.BE. 170, 73 S.C. 181. 


Tex.—Fred Mercer Dry Goods Co. v. 
Fikes, (Civ.App.) 211 S.W. 830; Per- 
kins v. Alexander, (Civ.App.) 209 S. 
W. 789; Consumers’ Lignite Co. v. 
Cameron, (Civ.App.) 1384 S.W. 283; 
J. M. Guffey Petroleum Co. v. Hooks, 
106 S.W. 690, 47 Tex.Civ.App. 560; 
Western Union Tel. Co. v. Wofford, 
72 S.W. 620, 74 S.W. 9438, 32 Tex.Civ. 
App. 427. 

Utah.—Osborne v. Phenix Ins. Co., 
64 P. 11038, 23 Utah 428. 


67. U.S.—Boston & M. R. R. v. 
Card, 7 F.(2d) 428. 


Ala.—Southern Ry. Co. v. Pruett, 
77 So. 49, 200 Ala. 675. 


Ind.—Modern Woodmen of America 
v. Kincheloe, 94 N.E. 228, 175 Ind. 
563, Ann.Cas.1913C 1259. 


Iowa.—Haman v. Preston, 173 N.W. 
894, 186 Iowa 1292. 

Ky.—Geough v. Lewis, 53 S.W.(2d) 
544, 245 Ky. 363; Louisville & N. R. 
ae v. Conn, 200 S.w. 952, 179 Ky. 

N.H.—Deming v. Boston & M. R. R., 
100 A. 979, 78 N.H. 410. 

Wash.—Plastino v. City of Seattle, 
205 P. 404, 119 Wash, 195. 

68. Laurent v. Hoxmier, (Mo. 
App.) 227 S.W. 135; St. Louis South- 
western Ry. Co. v. Johnson, (Tex.Civ. 
App.) 268 S.W. 926 [aff (Civ.App.) 


249 S.W. 1092]; Texas Employers’ 
Ins. Ass’n y. Pierce, (Tex.Civ.App.) 
254 S.W. 1019; Worley v. Morgan, 


(Tex.Civ.App.) 248 S.W, 1101; Levine 

v. Levine, 132 S.E. 320, 144 Va. 330. 
69. Ariz.—Phoenix-Tempe Stone 

ae v. Jenkins, 237 P. 194, 28 Ariz. 


‘ed,°® or at least is as favorable to him;°* 
the court has given a special charge at the request 
of the party-on the same subject.®® 
especially applicable where the requested instruction 
is merely an amplification or more detailed restate- 
ment of the law and facts, already clearly charged,®® 
or is merely the converse or negative of the prop- 
ositions submitted by other instructions,’° or where 
the requested instruction is, at least in part, errone- 
ous,’1 or where it is misleading’? or irrelevant and 


or where 


The rule is also 


Cal.—Sharpless v. Pantages, 172 P. 
384, 178 Cal. 122; Fonts v. Southern 
Pae. Co., 159 P. 215, 30 Cal.App. 633. 


Ill.—Renfrow v. Kramer, 173 N.E. 
390, 341 Ill. 398. 

Kan.—Hopson vy. Union Traction 
Co., 167 P. 1059, 101 Kan. 499. 

Ky.—Bean’s Adm’r v. Bean, 287 S. 
W. 239, 216 Ky. 95; Atna Life Ins. 
Co. v. McCullagh, 215 S.W. 821, 185 
Ky. 664. 

Md.—Mutual Life Ins. Co. of New 
York v. Held, 146 A. 755, 157 Md. 551; 
Angelozzi v. Nelson, 144 A. 705, 156 
Md. 558. 


Mo.—Bollinger v. Curtis & Co. Mfg. 
Co., 249 S.W. 907. 


N.J.—Carmany v. West Jersey & 
oe R. Co., 74 A. 656, 78 N.J.Law 


Okl.—Rock Island Coal Mining Co. 
v. Toleikis, 171 P. 17, 67 Okl. 299. 


Wash.—Smith vy. Harrington, 161 
P. 465, 93 Wash. 681. 

[a] Thus it is not error for the 
court to refuse a request to enlarge 
on an instruction given, or to explain 
the meaning of an expression therein, 
although it may do so if it chooses. 
Carmany v. West Jersey & S. S. R. 
Co., 74 A. 656, 78 N.J.Law ae 


70. Kan.—Martin v. 
Columbus, 143 P. 421, 93 Kane 9. 


Ky.—South Covington & C. St. Ry. 
Co. v. Miller’s Adm’x, 197 S.W. 403, 
V7.6 icy. 700s 


Md.—Lunssen y. Lloyd, 25 A. 294, 
76 Md. 360. 


N.M.—Clark v. Carlisle Gold Min. 
Co.;. 21¢P. 356,.5 NiMs 323. 


Tex.—Southwestern Telegraph & 
Telephone Co. v. Andrews, (Civ. App.) 
178 S.W. 574; Texas Cent. R. Co. v. 
Perry, (Civ. App.) 147 S.W. 305. 


of 


71. Ala.—Southern Ry. Co. v. 
Beaty, 103 So. 658, 212 Ala. 608; New 
Morgan County Building & Loan 


Ass'n v. Plemmons, 98 So. 12, 210 Ala. 
286; Harden v. Bradley, 88 So. 432, 
205 Ala. 487. 


Cal.—Eckstrom v. ieee 2 P.(2d) 
207, 115 Cal.App. 727 
Colo.—Post v. pane 147 BP. 441, 27 
Colo.App. 225. 
Md.—Goldstein v. Rau, 127 A. 488, 

147 Md. 6. 

Mich.—In re Browne’s Hstate, 187 
N.W. 354, 217 Mich. 621. 

Mo.—Chamberlain vy. Shea, (App.) 
20 S.W.(2d) 574. 

Wash.—Jahns v. Clark, 244 P. 729, 
138 Wash. 288. 

Disposition of requests wholly or 
partially erroneous in general see in- 
fra §§ 715, 716. 


72. Dunne vy. South Shore Country 


890 [64 C.J.] 
confusing,** or singles out and tries to give undue 
prominence to particular portions of the evidenee,™* 
or embodies prine?ples or faets not im issue im the 
case,*> or is not necessary to a proper determina- 
tion of the issue.*® 


[§ 701] c. Qualifications and Limitations of 
Rule. Where instructions are asked by either party 
to a suit, which correctly state the law on the issnes 
presented and the evidenee, it generally is the duty 
of the court to give them,** and it is improper and 


Club, 230 Ill.App. 11. 

Misleading instructions in general 
see supra § 599. 

73. Gorman v. St. Louis Merchants’ | 
Bridge Terminal Ry. Co., 28 S.W.(2a) 
1023, 325 Mo. 326. 

74. St. Louis Southwestern R. ae 
vy. Cleland, 110 S.-W. 122, 50 Tex.Civ. 


271 TN. 199; 


McEwen Vv. 
Ward, T Th. 285; 


TRIAL 


Th.—ANen vw. North, 
Hanchett vw. Rimbark, 2 
N.E, 512 [Trev T NIE. 494, LES TM 222]; 
Morey, 60 Th. $2: 
West Chicage St. Ry 
Co, vw. Kautz, $9 TLApp, $09; Stearns 
v. Reidy, 18 ThhApp. 582. 

Ind.—T. J. Moss Tie Co. wo Hite 22S 


- =< 7 


[S$ TOO-TOR 


error to refuse them if the prepesitions embraced 
therein are not substantially and correetly covered. 
by the general charge or other instructions givens 
even though correet Instruetions en ether subjects 
within the issnes are given? The refusal te give 
a specific instreetion clearly applying the law te 
the facets of the ease is not justified by the feet 
that the law in & general and abstract way is covered 


‘by the instruetions given®® as where the eifeet ef 


the requested special instruetion is to imerease the 


110 NLR. 1Q2T, Vt.—RBetterly « Brattlebore Street 
Ry. Ca, LOE A. 44h, SE We. SOQ. 
Wash.—Radbarn vv, Fir Tree Lum- 
der Ca, 145 BP. G32, $3 Wash G42. 
W.Va—Rmery ¥. Moneongahel 
West en Public Service Ca, 1éd 
SEL @2a 


} Wis —Guinrkre *. Knape-Steut, ete, 


Hitt Y 


L 


N.E. 752, 190 Ina, 198; Conaway Vv] a = : ar. os Sea = 
App. 499. Sheiton, 3 Ind. gat; Taylor ve Hitiver | Ca TO NW. OTR 95 Wis. aSRa ta 
75. Ala—Southern Ry. Co. v./3 Blackf. 433, 26 Am.D. 480; Muncie | ™82 ¥. Itenteldt, €2 NW, 922, 


Cates, 100 So. 356, 211 Ala. 282, 
Cal.—Edgar v. Citraro, 297 P. 643, 
112 Cal.App. 163 [fol 297 P. 651, 112 
Cal.App. 764, and 297 P. 652, 112 Cal. 
App. 762]. : 
Mich.—Kiowiatowski v. Duluth- 
Superior Dredging Co., 167 N.W. 970, 
201 Mich. 251. 
Or.—Prement vy. Wells, 133 P. 647, 
65 Or. 336. 
Pa.—Rocco v. Tillia, (Super.) 162 
A. 495. é 
S.C.—Anderson Vv. Merchants’ 
Grocery Co., 84 S.E. 109, 99 S.C. 3838. 


9, 69 Ind.App. 


Iowa 625. 


Jacobs, 156 P. 
Louis, ete, R. 


Tex.—City of Coere ee aes crt 
(Civ.App.) 152 S.W. 478; exas | eeace TS) SW. 


O. R. Co. v. Reed, 116 S.W. 69, 54 Tex. 
Civ.App. 26. 

Wash.—Walters v. City of Seattle, 
167 P. 124, 97 Wash. 657. 


76. Tobin v. City of Seattle, 242 
P, 2, 187 Wash. 177. 


77. See infra § 714. 


78. U.S.—Pennsylvania R. Co. v. 
W. F. Jacoby & Co., 37 S.Ct. 49, 242 
U.S. 89, 61 L.Ed. 165; Union Indem- 
nity Co, v. S. N. Kleier Co., 34 F.(2da) 
7138; Denver City Tramway Co. v. 
Norton, 141 F. 599, 73 C.C.A. 1. 


Ala.—Age-Herald Pub. Co. v. Water- 
man, 81 So. 621, 202 Ala. 665; Coosa 
Portland Cement Co. v. Crankfie!d, 80 
So. 451, 202 Ala. 369; Boswell v. 
Thompson, 49 So. 73, 160 Ala. 306; 
Birmingham R., etc., Co. v. Clarke, 
41 So. 829, 148 Ala. 6738; Peinhardt v. 
West, 115 So. 80, 22 Ala.App. 231 [rev 
on other grounds 115 So. 88, 217 Ala. 
12, second cert den 115 So. 89, 217 
Ala. 14]. 


2a7; 
man v. Roberts, 
SW. 2738. 


116 N.W. 154, 81 


276, 30 Neb. 104. 


445, 83 NAL 


475, 167 N.C 
15 N.C. 56. 


~ 24 


phis, ete., 


Ark.—Ford v. Missouri Pac. R. Co., 
Wit 8: Wee 967,28 168) Arki 8843" Bick: Or.—Chenoweth v, 
Bruce Co. vi Yax,. 199 S.W. 535, 185] Co., 99 PB. 86, 68 Or. 11d 


Ark. 480; Frazier v. Poindexter, 95S. 
W. 464, 78 Ark. 241, 115 Am.S.R. 33. 


Cal.—Scarborough v. Urgo, 216 P. 


541, 43 


way Commission, 


Kan.—Exchange 


& P. Traction Co, v. Sheffer, 122 NU. 
395, 

Iowa.—-Welton v. Towa State High- 
233 NW. ST@, 222 


949, 5 Kan.App. 678. 
Mich—Carrel vy, 
eee Co., TO NW, 323, 112 Mich. 


Minn.—McCormick 
Mach. Co, v. Volkert, 84 NAW, $28, § 


A. 


United Rys. Co. of St. Louis, 17T6 SOW. 
Finnegan vy. Missouri Pace Ry. 
Co., 149 S.W. 612, 244 Mo. 608; Cole- 
j 1 Mo. 97; 
v. Chicago, B. & Q. R. Ce. (App.) 199 


Neb.—Hyndshaw v. Mills, 18T NAW, 
780, 10S Neb, 250; oe v. De Witt, 
eb, 
First Nat. Bank v. Carsen, 46 NW. 


Neer Ty v. Souther, 187 A. 


N.J.—Lighteap v. Lehigh Valley R. 
Co.; 94 A. 35, 8ST N.I.Law 64 
N.C.—Michaux v. Paul Rubber Co, 
130 S.E. 306, 190 N.C. 617; 
Postal Telegraph Cable Co, 
$; Walton vy. Stallings, 


Ohio—Cleveland Electric R. Co. vw 
Pifer, 20 Ohio CinCtN.s, 
Li Packet Co. v, 
Ohio Cir.Ct.N.S, $8. 


Tex.—Hoefling v. 
S.W. 262, 
(CORR 40 SW. 68); 


91 Tex, 


| Wis. S83. 
Wyo—Taryler v. Steckwelk 143 PL 
T&S, 32 Wye. 492 frehk den MT PB 32S, 
| 22 Wye 482). : 
- Ang see eases passim infra $$ TW 
ave 


State Bank 


TTL, 9T Kan. T9Sy St {a} “Ee order te form the Rasis of 
Co. vo Boyea, 48 P.| & assigament’” em appeal 


successful 

“the requested Instruction must he res 
fused, and net given in the general 
eharge, either Im express terms er 
substantially, mast be directed te eme 
of the issues submitted, and must, im 
its entirety, and in every substantial 
)and Integral part thereef, he correct. 
in law.” Michaux wv. Paul Rubher 
Ca, BU SE 306, 290 N.C. SLT, GLB 


Kalamazoo Cold- 


Harvestir 


& @ RR Ca w 
$4; Northam 7. 
’ ouly a part ef ome asked 
is not sufficient ereund for refusing 
to gtve the latter Demens ~ Le 
Moyne S$ Sa #42. 26 Fla. 323. 

tc) As te advice of counmsek— A 
request te Instruct te fing for de 
fendart, if they fing he acted in eve 
faith on advice af counsel after fall 
disclosure, was net cerered by an Rt 
struction that, befere he cam shield 
himself by advice ef counsel, it must 
appear that he made a fall statement 
et the facts. Webb v. Byre, 229 SW. 
BSS, 23 MoAnp F8Q 

(a] Nefusal to give writtem charge 
is not cured by the fact that the 
preopesition contained therein is cev- 
ered by the court’s eral charge. Bie 
mingham Ry. Light & Power Ca yw 
Jackson, §3 Se TS2, § ATaApp 58S 

Refusal of instructicns as errer im 
hes ee see Appeal and Exrer $$ 303%, 


Stepham 


504; Madison 


Smith Ww 
$3 SORY 


pa Mem- 
ritten, 2 

TX T. J. Mess Tie Ca wn Hite, 12 
N.EL TS2, 180 Ind 138. 

{a] “Correct imstructions em ene 
subject embraced within the issues 
cannot be a substitete for instrac 
tions covering a different subject alse 
im issue.” T. J. Moss Tie Ca. vy Hite, 


Southern Pac. 


Dobbin, 42 SW, 
210 [rev 
Ft. Worth & 


584, 191 Cal. 341. . C. Ry. Co. v. Thompson, (Civ. | jos > a = 
Colo.—Last Chance Min., etc., Co. | APP.) 222 S.W. 289; Andrew v. Mace, To stg ee Sete 
v. Ames, 47 P. 382, 23 Colo. 167:| (Civ-App.) 194 S.W. 598; Higgin-| SQ U.S—Western Uniem Tel, 


et vy. Cramer, 27 P. 169, 16 Colo. 
Fla.—Demens v. Le Moyne, ’8 So. 
442, 26 Fla. 323. 
Ga.—Central of Georgia R. Co. v. 
Bond, 36 8.E. 299, 111 Ga. 18; Jackson 
pe i a 144 S.E. 921, 38 Ga.App. 


W. 532; 
gartner, 


Civ.App. 102; 


App. 386; 
v. Wilkins, 


Hawaiii—Chin Kee vy. Kaeleku 
Sugar Co., 29 Hawaii 524; Borowsky 
vy. Honolulu Rapid Transit Co., 29 
Hawaii 188; Nawelo v. Von Hamm- 
aoe Co., 21 Hawaii 644, 649 [cit 

yc). 2% c ‘ 


R. Co. v. Milam, 
591; Texas, 


eta, 
(Civ.App.) 58 SW. 56, 

Utah.—Beason v. Western Meat Co.,, 
124 P. 385, 40 Utah $98, 


botham v. Weaver, (Civ.App.) 1L7T S. 
Texas & P, 
(Civ.App.) 149 
Booth v. Bursey, 117sS.W. 198, 54 Tex, 
‘Texas, . 
Harrington, 98 S.W. 658, 44 Tex.@iv. 
Consumers’ Cotton Oil Co, 
(Civ. App.) 
Citizens’ R. Co. v. Ford, 60 S.W. 680, 
25 Tex.Civ.App. 828; 
(Civ. App.) 60 SW, 


Rh. 


Vv. Morris, 108 FL 49 44 CCA. 35a 

Ark— Western Ceal & Mini Ca 
Vv. Moere, 181 SW. 960, 96 Py 206: 
Ohio Handle & Mfg. Co. v. Jones, 134 
SW, 455, 98 Ark. IT: Nebraska Wh 
derwriters Co. v. Feke, 129 QW. 262, 
90 Ark. 24T; Western Ceal, ete. Car 
v. Buchanan, 102 SW. 694 S82 Ark. 
499; Hamilten-Brown Shee Ca 
Choctaw Mercantile Ca, §T SW. 284, 
is 80 Ark. 488; St. Louis. eta. R Ca 
Short,} vo Hitt, SS SW. 908 990 Te Are 
227; St. Louis, ete, R. Ca wv Crab- 
tree, 62 SW. 64 69 Ark. 134. 


Ga.— Metropolitan Sto R. Ca on 


Ry Cor vy 
Sow, 


Hil- 
1091; 


ete, Ri Coy 


80 SW. 8TQ; 
Houston, ete, 


Cork ve 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rrr, ee, 


"§§. 701-702] 


clearness of the issue,8! and the 


which is difficult for the lay mind to comprehend.®? ’ 


Instruetions given from which the 


inferred the rule to be as laid down in the. instrue- 
d and refused are not the equivalent of, 
nor a sufficient answer to, requests in which the 
propositions of law are specifically applied to the 


tions asked 


facts;°° and it has been held that 
instruction requested is not techn 


is the duty of the court to which the instruction 
is offered to prepare and give a correct instruction 
Hach party has the right to have 
the jury instructed so clearly and pointedly as to 
leave no ground for misapprehension or mistake ;8° 
and it has been held that a party’s instructions 


on the point.’* 


should not be refused, although the 
ositions are practically covered by 


Johnson, 16 S.E. 49, 90 Ga. 500; 
Thompson v. Thompson, 3 S.E. 261, 
77 Ga. 692; Broadwell v. Maxwell, 141 
S.E. 326, 37 Ga.App. 686; Elberton & 
He 3. 1CO., vie Thorntons 122) SE 4.95, 
32 Ga.App. 259; Kaufman v. Young, 
122 S.H. 822, 32 Ga.App. 135. ; 

Hawaii.—Chin Kee v. 
Sugar Co., 29 Hawaii 524; 
v. Honolulu Rapid Transit Co., 
Hawaii 188. 

Ill.— Maxwell v. Chicago, etc., 
Co., 140 Ill.App. 156. 

Ind.—Baltimore & O. R. Co. v. Peck, 
101 N.E. 674, 53 Ind.App. 281. 


Iowa.—Parkhill v. Brighton, 15 N. 
W. 8538, 61 Iowa 103; Manuel v. Chi- 
cago, ete., R. Co., 10 N.W. 237, 56 lowa 
655; Haines v. Illinois Cent. R. Co., 
41 Iowa 227; Muldowney v. 
Cent. R. Co., 32 Iowa 176. 


. Ky.—Kentucky Public Service -Co. 
v. Morris, 242 S.W. 599, 195 Ky. 582; 
Louisville & N. R. Co. v. King’s Adm’r, 
115 S.W. 196, 131 Ky. 347. 

Miss.—Gerdine v. State, 2 So. 313, 
64 Miss. 798; Payne v. Green, 10 Sm.& 
M. 507. 


Kaeleku 
Borowsky 
29 


R. 


Illinois 


Neb.—Crosby v. Ritchey, 76 N.W. 
895, 56 Neb. 3386. 
N.J.—Mellon v. Victor Talking. 


Mach. Co., 73 A. 494, 77 N.J.Law 670. 


N.Y.—Steel Storage & WBDlevator 
Const. Co. v. Stock, 121 N.E. 786, 225 
NEY. 135 


Pa.——Berry v. 
55 Pa.Super. 289. 

Tex.—North American Accident 
Ins. Co. v. Miller, (Civ.App.) 193 S.W. 
750; Texas & N. O. R. Co. v. Mc- 
Allister, (Civ.App.) 183 S.W. 82; Ft. 
Worth & D. C. Ry. Co. v. Alcorn, (Civ. 
App.) 178 S.W. 833; Atchison, T. & 
S. F. Ry. Co. v. Hill, (Civ.App.) 171 S. 
W. 1028; Texas Co. v. Strange, (Civ. 
‘App.) 154 S.W. 327; El Paso, etc., 
R: Ca v. Foth, 100 S.W. 171, 45 Tex. 
Civ.App: 275 [rev 105 .S:W./'322, 101 


Pittsburg Rys. Co., 


Tex.. 133]; Yellow Pine Oil Co. v. 
Noble, 105 S.W.. 318,° 101: Tex. 125 
frev. 101 S.W. 276, 101 Tex™ 125]; 


Missouri, ete., R. Co. v. Carter, 68 S. 
W. 159, 95 Tex. 461; 
western R. Co. v. Casseday, 50 S.W. 
125, 92 Tex. 525; Missouri, etc., R. 
Co. v. McGlamory, 35 S.W. 1058, 89 


Tex. 635; El Paso Electric R. Co. v. 
Bolgiano, (Civ.App.) 109 S.W. 388; 
Gulf, ete:, R. Co. v. Walters, 107 S. 


W. 369, 49 Tex.Civ.App. 71; Southern 
Constr. Co. v. Hinkle, (Civ.App.) 89 
S.W. 309. 

- Utah.—Tolotti vy. Equitable Real 
Estate & Investment Co., 260 P. 419, 
70 Utah 397; Tolotti v. Equitable Real 
Estate & Investment Co., 260 P. 415, 
70 Utah 385. 


W.Va.—Chaney v. Moore, 134 S.E. 


St. Louis South-) 


TRIAL 
question is one 


jury might have 
requiring 


even thouzh the 
ically correct, it 


89 
same legal prop- ey 


instructions giv- 


| 204, 101 W.Va. 621, 47 A.U.R. 800. 

Wis.—John v. Pierce, 178 N.W. 297, 
172 Wis. 44. 

[a] Mlustraticns.—(1) It is error 
to refuse requested instructions set- 
ting up separate matters of defense 
which, if found sustained by the evi- 
dence, are sufficient to warrant a ver- 
dict for defendant, on the ground that 
the matters therein set forth are cov- 
ered by the court’s instruction. 
Where such instruction is a blanket 
instruction setting up in the conjunc- 
tive the matters requested by defend- 
ant, and charging the jury in effect 
that if they find all such matters to 
be true, then the verdict should be for 
defendant. Chin Kee v. Kaeleku 
Sugar’ Co. 29, “Hawaii /5245 6 (2) In 
such a case, in the absence of in- 
structions substantially similar to 
those requested by defendant, or in 
the absence of a blanket instruction 
setting forth such matters of defense 
in the disjunctive, it is error to re- 
fuse defendant’s requests. 
v. Kaeleku Sugar Co., supra. (3) The 
giving of a general instruction that 
to recover plaintiff must prove the 
material allegations of the complaint 
by a preponderance of the evidence, 
does not authorize the refusal of a 
particular instruction applicable to 
the evidence and issues. Baltimore & 
OP RA Cos tv.) Recks E101 DINGR 674). 3 
Ind.App. 281. (4) ‘Where the charge 
given did not clearly present the de- 
fense, the denial of two special charg- 
es, either of which would have sun- 
plied the omission, is erroneous, al- 
though only one of them need have 
been given. Ft. Worth & R. G. Rv. 
Co. v. Jonas, (Tex.Civ-App.) 166 S.W. 
415. (5) Where a general charge 
correctly states the law of a case, but 
does not eliminate and set forth the 
erucial issues which the jury is to de- 
termine, or specifically apply the law 
to those issues, either party is en- 
titled, upon request, to additional in- 
structions from the court which clear- 
ly and tersely state to the jury the 
very issues which they must deter- 
mine from the evidence, and the law 
specifically applicable to those issues. 
Western Union Tel. Co. v. Morris, 105 
F. 49, 44 C.C.A. 350. 

81. Livingston Oil Corporation v. 
Shefts, 219 P. 101, 92 Okl. 292; Texas 
Traction Co. v. Wiley, (Tex.Civ.App.) 
164 S.W. 1028. 

82. Capvs v. Merrifield, 198 N.W. 
918, 227 Mich. 194. 

83. Hawaii—Borowsky v. Hono- 
lulu Rapid Transit Co., 29 Hawaii 
188; Nawelo v. von Hamm-Young Co., 
21 Hawaii 644, 649 [cit Cyc]. - 

Il]l.—Mallen vy. Waldowski, 67 N.E. 
409, 203 Ill. 87 [rev 101 J1]l.App. 367]. 

Ky.—Louisville, etc., R. Co. v. King, 


or refused before 
mandatory,” and it is error to refuse to give a 
requested written instruction presented before ar- 
gument which contains a correct proposition of law 
applieable to the issues in the case, even though the 
court in its general charge after argument may give 
it or the substance thereof in its own language,®** 
but its refusal is not error where it is substantially 
covered by other instructions given before argu- 


simple instruction upon 


Chin Kee, 


[64 C.J.] 891 


en, but stated from the viewpoint of his opponent, 
and lacking the directness of statement of his the- 
ory of the case shown in the instructions refused.*® 


Before or aftcr argument. 
a requested written instruction to be given 


A statutory provision 


argument has been held to be 


[§ 702] d. Particular Applications of Rules®°— 


115 S.W. 196, 131 Ky. 947. 


Mo.—Devitt v. Pacific R. Co., 50 
Mo. 302. 

N.C.—Isley v. Virginia Bridge, etc., 
Co., 55 S.1. 416, 148 N.C. 51. 


Wash.—Nollmeyer v. Tacoma Ry. & 
Power Co., 164 P. 229, 95 Wash. 595. 


84. Louisville, ete, R. Co. v. King, 
115 S.W. 196, 131 Ky. 347. 


85. West Chicago, ete, R. Co. v. 
Grashon, 51 Ill.App. 463; Muldowney 
v. Illinois Cent. R. Co., 32 Iowa 176; 
Andrew v. Mace, (Tex.Civ.App.) 194 
S.W. 598. 

[a] Right of party, “to a plain, 
a material 
point,” does ‘not depend unon the 
action of the court at the instance 
of’’ his adversary; ‘‘and that right is 
not lost by having asked and obtained 
other instructions which only, by a 
not very obvious train of reasoning, 
refers to the same material point.” 
West Chicago, etc., R. Co. v. Grashon, 
51 LlLApp. 463, 467. 

[b] Applying law to facts.— 
Where the charge given correctly 
states the law on an issue, but does 
not apply it to the ev’dence, either 
party is entitled to prepare a charge 
applying law to evidence, and re- 
fusal of such a charge is not justifia- 
ble. Andrew v. Mace, (Tex.Civ.App.) 
194 S.W. 598. 

86. Fujise v. Los Angeles Ry. Co., 
1077 BP. -317, 12. CalApp..207;. Davis 
vy. Springfield Hospital, (Mo.App.) 
196 S.W. 104; Stephens v.:Eldorado 
Springs, 171 S.W. 657, 185 Mo.App. 


[a] In case of close questions of 
fact, a defendant is entitled to have 
presented by affirmative instructions 
matters of defense, although the same 
proposition may be covered by plain-- 
tiff’s instruction. Davis v. Spring- 
field Hospital, (Mo.App.) 196 S.W. 104. 


87. Lima Used Car Exchange Co. 
v. Hemperly, 166 N.E. 364, 120 Ohio 


St. 400. And see cases infra notes 
88, 89. 
88. Lima Used Car Exchange Co. 


v. Hemperly, 166 N.E. 364, 120 Ohio 
St. 400; Payne v. Vance, 133 N.E. 
85, 108 Ohio .St.. 59; Chesbrown v. 
Bevier, 128 N.E. 94, 101 Ohio St. 282; 
Premier Service Co. v. Sefton, 166 N. 
EH. 140, 381. Ohio App. 154; Liberty 
Highway Co,; iV... Callahan, 2157), Nek: 
708, 24 Ohio App. 374. 

Time for giving instructions 
general see supra § 562. 


89. Chesbrown vy. Bevier, 128 N.E. 
94, 101 Ohio St. 282; Zimmerman v. 
Second Nat. Bank, 156 N.E. 157, 24 
Ohio App. 48. 


$0. Action ot contract in general 
see infra § 70 


in 
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(1) In Particular Actions or Proceedings. 
cordance with the above rules,®! where the proposi- 
tions and facts involved are substantially and cor- 
rectly covered in the court’s general charge or in 
other instructions given, the trial court may prop- 
erly refuse a requested instruction in an action for 
infringement of a patent,®? action on a guaranty,°* 
condemnation proceedings,®* lunacy proceedings,?® a 


91. See supra §§ 699-701. 

92. Heide v. Panoulias, 188 F. 914, 
110 C.C.A. 656 [cert den 382 S.Ct. 524, 
223 U.S. 722, 56 L.Ed. 630). 

Instructions in such actions in gen- 
eral see Patents § 587. 


93. Dillworth v. Holmes Furniture 
& Vehicle Co., 73 So. 288, 15 Ala.App. 
340; Garre v. American Mut. Casual- 
ty Co., (Mo.App.) 20 S.W.(2d) 540; 
N. O. Nelson Mfg. Co. v. Shreve, 68 
S.W. 376, 94 Mo.App. 518. 

Instructions in such action in gen- 
eral see Guaranty § 


94. Ark.—Conner vy. Arkansas State 
Highway Commission, 31 9.W.(2d) 
951, 182 Ark. 1184. 

Cal.—East Bay Municipal Utility 
DiIStsnw.  Koerterw 278. IP 4765) 279 GP. 
178, 99 Cal.App. 240. 


Colo.—Denver N. W. & P. Ry. Co. v. 
Howe, 112 P: 779, 49 Colo. 256. 

D.C.—Washington Ry. & Electric 
Co. v. Newman, 41 App.D.C. 439. 

Ill.— City of Chicago v. Mullin, 120 
N.E. 785, 285 Ill. 296; Geohegan v. 
Union Elevated R. Co., 107 N.E. 786, 
266 Ill. 482, Ann.Cas.1916B 762. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. .¥.. Gannon, 112) N.S. 417, 63nd: 
ADD. 2son, Cleveland, GC. C.°& St.) Tl. 
Ry. Co. v. Gannon, (App.) 109 N.E. 
234 [op superseded (App.) 112 N.E. 
411]. 

Ky.—Louisville & N. R. Co. v. Har- 
gis, 20 S.W.(2d) 991. 230 Ky. 806. 

Mass.—Salter vy. Boston & A. R. Co., 
132 N.E. 37, 239 Mass. 235; Institu- 
tion for Savings in Newburyport v. 
Town of Brookline, 107 N.E. 939, 220 
Mass. 300. 

Mich.—City of Detroit v. Fidelity 
Realty Co., 182 N.W. 140, 213 Mich. 
448. 

Mo.—City of Springfield v. Owen, 
170 S.W. 1118, 262 Mo. 92. 

N.J.—In re United New Jersey Rail- 
road & Canal Co., 140 A. 450, 104 N. 
J. Law 385. ’ 

Or.—Portland & Oregon City Ry. 
Co. v. Sanders, 167 P. 564, 86 Or. 62. 

Tex.—San Antonio & A. P. Ry. Co. 
v. Carpenter, (Civ.App.) 13 S.W.(2da) 
929; Joyce v. Texas Power & Light 
Co., (Civ.App.) 298 S.W. 627; Perry 
Vavvicnita, Malis sR. SS Bb. WwW. Ry iCo;, 
(Civ.App.) 238 S.W. 276. 


Va.—Nelson County v. Coleman, 101 
S.E. 413, 126 Va. 275. 

Wash.—City of Seattle v. Washing- 
ton Refining Co., 172 P. 1161, 102 
Wash. 286. 

[a] Request mot covered.—In a 
prosecution to condemn land for an 
alley which would divide defendant's 
property, an instruction that in de- 
termining damages to land not taken 
the jury should not consider the fu- 
ture construction of overhead bridges 
or underground conduits to connect 
the two tracts is not covered by an in- 
struction given that when the alley 
was taken the city became the owner 
of the fee thereof, and abutting own- 
ers had no greater right to its use 
than others. City of Seattle v. Wash- 
ington Refining Co., 172 P. 1161, 102 
Wash. 286. 
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Repetition of instructions in con- 
demnation proceedings in general see 
Eminent Domain § 409. 


$5. Commonwealth v. Redd, 245 S. 
, 507, 196 Ky. 798. 

Lunacy proceedings in general see 
Insane Persons §§ 179~-242. 


96. Polk County v. Owen, 174 N. 
W. 99, 187 Iowa 220. 


97. Freesen v. Scott County Drain- 
age & Levee Dist., 119 N.E. 625, 283 
Til. 536. 

Confirmation or revision by court 
in general see Drains §§ 251-255. 

98. Russell v. Russell, 202 P. 711, 
70 Colo. 487; Lowenthal v. Lowen- 
thal, 36 N.Y.S. 1053, 92 Hun 385 [aff 
51 N.E. 995, 157 N.Y. 236]. 

[a] Illustration.—In a suit for di- 
voree, refusal to charge that the 
wife’s refusal to cohabit was not 
cruelty was not error, where the court 
charged that the acts to constitute 
cruelty must be of such character 
that from continued commission dan- 
ger to life, limb, or health would 
naturally arise. Russell vy. Russell, 
202 P. 711, 70 Colo. 487. 

Instructions in suit for divorce in 
general see Divorce § 389. 


99. Bannon v. Louisville Trust Co., 
150 S.W. 510, 150 Ky. 401. 

Instructions in suits as to trans- 
fer of corporate stock.in general see 
Corporations § 1094. 


1. De Lore v. Smith, 136 P. 13, 67 
Or. 304, 49 L.R.A.N.S. 555. 

Instructions in action of replevin 
in general see Replevin §§ 286-289. 


2. Cal.—In re Russell’s Estate, 210 
P. 249,°189 Cal. 759; In re Evarts’ 
Estate, 125 P. 1058, 163 Cal. 449. 


Ky.—Jones vy. Dodson’s Ex’rs, 152 
SW. -559,. 1bl Ky. 492; Simpson v. 
Simpson, 139 S.W. 1100, 145 Ky. 45. 


Mich. 
N.W. 354, 217 Mich. 621. 

Mo.—Evans v. Partlow, 16 S.W.(2d) 
212, 322 Mo. 11. 

Tex.—Adams v. Adams, (Civ.App.) 
253 S.W. 605 [error dism 278 S.W. 
1114, 114 Tex. 582]. 


Vt.—In re Sawyer’s Will, 
128, 102 Vt. 473. 

[a] Mlustration.—Where the charge 
in a will contest, although brief and 
concise, is comprehensive and gives 
the issue fairly to the jury, it is not 
reversible error to refuse requested 
charges, consisting mainly of . ex- 
tracts from the reports, which are 
somewhat argumentative, although it 
might not have been error to give 
such charges. In re Browne’s Es- 
tate, 187 N.W. 354, 217 Mich. 621. 


Repetition of instructions on pro- 
bate of wills in general see Wills [40 
Cyc 1334]. 


3. Ala.—Nixon vy. Sampson, 110 So. 
700, 215 Ala. 368; City of Mobile v. 
Lares: 127 So. 257, 23 Ala.App. 

Ark.—Stanley v. Smith, 205 S.Ww. 
889, 185 Ark. 502. 

Cal.—Dennis y. City of Orange, 293 
P. 865, 110 Cal.App. 16; England v. 
Lyon Fireproof Storage Co., 271 P. 
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proceeding to compel contribution to the support 
of a pauper,®?® or to confirm a drainage assessment 
roll,9? a suit for divorce,®® a suit to set aside a 
transfer of corporate stock, 99 replevin,! 
action for the probate or contest of a will.? 
quested instruction on matters so covered by other 
instructions may also be properly refused in an ac- 
tion in tort for damages,* 


or in an 
A re- 


such as for alienation of 


532, 94 Cal.App. 562; Piluso v. Spen-~ 
cer, 172 P. 412, 36 Cal.App. 416. 

Conn.—Merwin v. Morris, 42 A. 855, 
71 Conn. 555. 


Ill.— Spousta v. Berger, 231 I1l.App- 
54. 


Ind.—Indiana Pipe Line Co. v. 
Christensen, 143 N.E. 596, 195 Ind. 
106; Indiana Union Traction Co. v. 
Keitzer, 92 N.E. 982, 175 Ind. 268. 


Iowa.—Reinwaldt v. Hulsebus, 188 
N.W. 11 [rev on other grounds 195- 
N.W. 216]. 

Ky.—Louisville & N. R. Co. v. E- 
H. Taylor & Sons, 6 S.W.(2d) 237, 224 
Ky. 303; Moise vy. Burton, 247 S.W. 
744, 197 ‘Ky. 538. 


Mass.—Gould v. Kramer, 149 N.E. 
142, 253 Mass. 433. 
Mich.—Kiowiatkowski v. Duluth- 


Superior Dredging Co., 167 N.W. 970, 
201 Mich. 251. 

Minn.—Gronlund v. Cudahy Pack- 
ing Co., 150 N.W. 176, 127 Minn. 515. 


Miss.—Sellers v. Lofton, 116 So. 104, 
149 Miss. 849. 

Mo.—Blankenship v. Kansas Ex- 
plorations, 30 S.W.(2d) 471, 325 Mo. 
998; Lewellen v. Haynie, (App.) 25 
S.W.(2d) 499; Diehl v. Charles, (App.)} 
8 S.W.(2d) 1082; Ewen v. Hart, 166 
SSW. 315, 183 Mo.App. 107; doy -v. 
Lee, 149 S.W. 328, 166 Mo.App. 526. 

Mont.—Clapp v. Lahood, 254 P. 866, 
78 Mont. 551; Lindeberg v. Howe, 215 
P. 230, 67 Mont. 195. 


N.H.—Benoit v. Perkins, 104 A. 254, 
T9ONSE. 11. 


N.D.—Vollmer v. Stregge, 147 N.W. 
VOR, 2 eIN. DY TS. 


Ohio.—Frost y. O’Kross, 153 
879, 22 OhioApp. 174 

Okl.—Oklahoma City v. West, 7 P. 
(2d) 888, 155 Okl. 63. 


Or.—Rehfuss v. Weeks, 182 P. 187, 
93 Or. 25; Sorenson v. Kribs, 161 P. 
405, 82 Or. 130. 


S.C.—Kirven v. 
432, 162 S.C. 162. 


Tex.—Booth y. Crosby, (Civ.App.) 
248 S.W. 417; Sanders v. Hickman, 
(Civ. App.) 235 S.W. 278; Royalty v. 
Strange, (Civ.App.) 220 S.W. 421; 
Anderson vy. McCain, (Civ.App.) 195 
S.W. 921; Southern Kansas Ry. Co. 
of Texas’ v. Wallace, (Civ.App.) 152 
S.W. 873 [rev on other grounds 
(Commn.App.) 206 S.W. 505]; Postal 
Telegraph-Cable Co. v. Sunset Gonstr. 
Co., (Civ.App.) 109 S.W. 265 [rev 
on other grounds 114 S.W. 98, 102 
Tex. 148]. 


Vt.—Maidment y. Frazier, 98 A. 987, 
90 Vt. 520; Fitzgerald v. Connors, 93 


N.E. 


Kirven, 160 S.E. 


| A. 456, 88 Vt. 365. 


Va.—City of Richmond v. Wright, 
145 S.E. 732, 151 Va. 964; Virginia Ry. 
& Power Co. v. House, 139 S.E. 480, 
148 Va. 879. 


Wash.—Spokane Truck, etc., Co. v. 
Hoefer, 25 P. 1072, 2 Wash. 45, » ie DAP OR 
IRSA: 689, 26 Am.S.R. 942. 


[a] Requested instruction held 
properly refused, as being covered by 
other instructions, as to: (1) Fraud- 
ulent representations. Dwyer v. Red- 
mond, 124 A. 7, 100 Conn. 393; Mey- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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affections,‘ 


ecution,° 
tort.?° 


ers v. Acme Iron Co., 175 P. 162, 103 
Kan. 362; Standard Motor Co. v. 
Peltzer, 128 A. 451, 147 Md. 509; Met- 
ropolitan Paving Co. v. Brown-Crum- 
mer Inv. Co., 274 S.W. 815, 309 Mo. 
638; Wagner v. Binder, (Mo.) 187 S. 
W..1128; Maidment v. Frazier, 98 A. 
987, 90 Vt. 520; Eyers v. Burbank Co., 
166 P. 656, 97 Wash. 220. (2) Flood- 
ing or overflowing land. Yazoo & M. 
Vie . Co. v. Jackson,..196 S.W. 474, 
130 Ark. 34; Greeley Irr. Co. v. Von 
Trotha, 108 P. 985, 48 Colo. 12; Gil- 
lette v. Chicago, M. & St. P. Ry. Co., 
193 Ill.App. 304; McAdams v. Davis. 
202 N.W. 515, 200 Iowa 204; Madison- 
ville, H. & E. R. Co. v. Thomas, 130 
S.W. 975, 140 Ky. 143; Woolston v. 
Blythe, 251 S.W. 145, 214 Mo.App. 
5; Rehfuss v. Weeks, 182 P. 1387, 93 
Or. 25; Stewart v. Rapid City, 205 
N.W. 654, 48 S.D. 554; Missouri, K. 
& T. Ry. Co. of Texas v. Gilbert, 124 
S.-W. 434, 58 Tex.Civ.App. 467. (3) 
Damages for overflowing lands in 
general see Waters [40 Cyc 581 et 
seq]. (4) Pollution of water. Mor- 
ris v. Corona Coal Co., 109 So. 278, 215 
Ala. 47; American Tar Products Co. 
v. Jones, 86 So. 113, 17 Ala.App. 481; 
Lawton v. Herrick, 76 A. 986, 83 Conn. 
417. (5) Damages for pollution of 
ray in general see Waters [40 Cyc 

{b] Law of the road.—(1) Where 
the law of the road, so far as applica- 
ble, was clearly stated in the general 
charge, the court properly refused to 
give special instructions in respect 
thereto. Gronlund v. Cudahy Pack- 
ing Co., 150 N.W. 176, 127 Minn. 515. 
(2) Instructions as to use of highway 
and law of the road in general see 
Highways § 435. 

4 Beem v. Beem, 141 N.E. 81, 193 
Ind. 481; Gornetzky v. Gornetzky, 137 
N.W. 706, 174 Mich. 492; Knicker- 
bocker v. Worthing, 101 N.W. 540, 138 
Mich. 224. 

{a] Refusal held error.—In a 
wife’s action against her husband’s 
parents for alienation of her hus- 
band’s affections, refusal of the par- 
ents’ requested instruction that the 
wife could not recover unless the acts 
of the parents were impelled by a 
spirit of malice and ill will toward 
the wife is error, in the absence of an 
affirmative statement to the same ef- 
fect. notwithstanding introductory re- 
citals to such effect in declaring the 
facts under which the verdict should 
be for the wife. Beem v. Beem, 141 
N.E. 81, 193 Ind. 481. 

Instructions in alienation of af- 
fections suit in general see Husband 
ee Wife § 1023. 


Ky.—Murphy v. Phelps, 43 S.W. 
(a 1010, 241 Ky. 339. 

Mich.—Wise v. Daniel, 
746, 221 Mich, 229. 

Mo.—Uptegrove v. Walker, 7 S.W. 
(2d) 734, 222 Mo.App. 758. 

Vt.—Niebyski v. Welcome, 
698, 95 Vt. 504. 

Va. ae anes v. Allen, 118 S.E. 
94, 136 Va. 607. 

Instructions in civil action for as- 
Sault and battery in general see As- 
sault and Battery §§ 136-149. 

6 Ala.—Polytinsky v. Wilson, 111 
So. 275, 21 Ala.App. 635 [cert den 111 
So. 276, 215 Ala. 455]. 

Cal.—Jolly v. McCoy, 172 P. 618, 36 
Cal.App. 479. 


190 N.W. 
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W- 


assault and battery,® conversion,® false 
imprisonment,’ libel and slander,® or malicious pros- 
and on the measure of damages for such 
This rule has also been applied to the re- 
fusal of requests for rulings in a proceeding before 
a department of public utilities.1! 
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[§ 703] (2) As to Issues in General.12 In accord- 
ance with the general rule,’* and its qualifications 
and limitations,’ the trial court may properly re- 
fuse a requested instruction as to an issue which is 
substantially and correctly covered in the general 


charge or other instructions given;!® and it has been 


Mass.—Spaulding v. Jennings, 
N.E. 204, 173 Mass. 65 

Minn.—Wellberg v. Duluth Auto 
pueply Co., 177 N.W. 924, 146 Minn. 
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Miss.—Sumrall Motor Co. vy. Creel, 
130 So. 151, 158 Miss. 262. 

N.J.—Schomer vy. Hoffman, 
919, 102 N.J.Law 347. 

R.I.—Mediros v. Arter, 129 A. 602, 
ATOR eos 

S.D.—Smith vy. Hawley, 
652, 14 S.D. 638. 

Tex.—Magnolia Motor Sales Corp. 
v. Chaffee, (Civ.App.) 192 S.W. 562; 
Exenee v. Gibson, (Civ.App.) 101 S.W. 
536. 

Wash.—Bayley  v. 


131 A. 


86 N.W. 


National Pole 


Co., 156 P. 867, 90 Wash. 664. 
[a] Request held not sufficiently 
covered and improperly refused. 


Kittredge v. Grannis, 140 N.E. 730, 236 
ee 375 reer e den 142 N.E. 315, 236 
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ee in trover and conver- 
sion in general see Trover and Con- 
version §§ 226-234. 


7. Ala.—Standard Oil Co. v. Hum- 
phries, 96 So. 629, 209 Ala. 493; 
Rhodes v. McWilson, 69 So. 69, 192 
Aes S600: 

Me.—kKittredge v. 
A. 1068, 114 Me. 5387. 

Md.—Fleisher v. Ensminger, 118 A. 
153, 140 Md. 604. 


Mass.—Wax v. McGrath, 151 N.E. 
317, 255 Mass. 340. 

Miss.—Bacon v. Bacon, 24 So. 968, 
76 Miss. 458. 

Va.—Sands & Co. v. Norvell, 191 S. 
EB. 569, 126 Va. 384; Norfolk & W. Ry. 
See v. Perdue, 83 S.E. 1058, 117 Va. 
111. 


Instructions in action for false im- 
prisonment in general see False Im- 
prisonment § 162. 


8. Ala.—Starks v. 
440, 190 Ala. 245. 


Cal.—Scott v. Times-Mirror Co., 184 
P6772, 181% Cal. 3345512 AER. 10075 
Carpenter v. Ashley, 116 P. 983, 16 
Cal.App. 302. 

Ind.—Spry v. Corum, 163 N.E. 526, 
88 Ind.App. 122. 

Md.—Bowie v. Evening News Co., 
134 A. 214, 151 Md. 285. 

Mo.—Gold v. S. Pian Time Payment 
Jewelry Co., 145 S.W. 1174, 165 Mo. 
App. 154. 

Pa.—Liacopoulos vy. Coumoulis, 148 
A. 474, 298 Pa. 329. 

S.C.—Duncan v. Record Pub. Co., 
143, S.E.<31, 145, S.C. 196. 


Pee see also Libel and Slander § 


9. Ala.—Nixon v. Sampson, 110 So. 
700, 215 Ala. 368. 


Cal.—Shaffer v. Arnaelsteen, 202 P. 
946, 54 Cal.App. 719; Braga v. Ponte, 
194 P. 514, 50 Cal.App. 94. 


Md.—Goldstein v. Rau, 127 A. 488, 
147 Md. 6; Mertens vy. Mueller, 87 A. 
501, 119 Md. 525. 

Mass.—Whitcomb v. Reed-Prentice 
Co., 159 N.E. 922, 262 Mass. 348. 

Mo.—Lehmer v. Smith, 284 S.W. 
167, 220 Mo.App. 251. 

Mont.—Clapp v. Lahood, 254 P. 866, 
78 Mont. 551. 


Frothingham, 96 


Comer, 67 So. 


Requests for instructions in mali- 
cious prosecution in general see Ma- 
licious Prosecution § 202, 

10. Ala.—Louisville & N. R. Co. v. 
Dumas, 96 So. 248, 209 Ala. 324; Lou- 
isville & N. R. Co. v. Fletcher, 69 So. 
634, 194 Ala. 257; Corona Coal & Iron 
Co. v. Ferrier, 65 So. 780, 187 Ala. 530; 
American Tar Products Co. v. Jones, 
86 So. 113, 17 Ala.App. 481. 

Ark. S Ashley, De & uN. Ky, (Co 
Gulledge, 180 S.W. 222, 121 he 143; 
Murray v. Galbraith, 128 S.W. 1047, 
95 Ark. 199. 


Conn.—Banach v. Bohinski, 139 A~ 
688, 107 Conn. 156. ; 

Iowa.—Weber v. Davis, 200 N.W. 
207, 198 Iowa 785; Anderson v. U. S. 
Railroad Administration, 188 N.W. 
826, 193 Iowa 1041. 


Ky.—Louisville & N. R. Co. v. Van- 
diver, 38 S.W.(2d) 965, 238 Ky. 846. 

Mo.—Blankenship v. Kansas BPx- 
plorations, 30 S.W.(2d) 471, 325 Mo. 
998; Woolston v. Blythe, 251 S.W. 
145, 214 Mo.App. 5. 


S.D.—Lummel v. National Fire Ins, 
Co. of Hartford, Conn., 210 N.W. 739, 
BOSD AT 02. 

Tex.—Western Union Telegraph Co. 
v. Wilson, 194 S.W. 385, 108 Tex. 375 
[aff (Civ.App.) 194 S.W. 385]; Navar- 
ro County Levee Improvement Dist. 
No. 8 v. Owens, (Civ.App.) 35 S.W.(2d) 
771; Humble Oil & Refining Co. v. 
McLean, (Civ.App.) 268 S.W. 179 [rev 
on other grounds (Commn.App.) 280 
SOW205 5715 sGulf, (Cx& Sir aRy.iCot 
v. Rodriquez, (Civ.App.) 185 S.W. 311; 
Houston Chronicle Pub. Co. v. Bowen, 
(Civ.App.) 182 S.W. 61; Southwest- 
ern Telegraph & Telephone Co. v. An- 
drews, (Civ.App.) 178 S.W. 574; Bost 
v. McCrea, (Civ.App.) 172 S.W. 561; 
Chicago, Riri & Gi Ry.| ‘Co. var word; 
(Civ.App.) 158 S.W. 561 [rev (Commn. 
App.) 207 S.W. 902]; Sherman Gas & 
Electric Co. v. Belden, (Civ.App.) 115 
S.W. 897 [rev 123 S.W. 119, 103 Tex. 
592 ERAN S23 tals 

Va.—Wood v. Pender-Doxey Gro- 
cery Co., 144 S.E. 635, 151 Va. 706. 


And see also Damages § 364. 


As to personal injuries or death see 
infra § 707. 
11. Boston & A. R. Co. v. New York 
ek R. Co., 153 N.E. 19, 256 Mass. 
00. 


12.° Ignoring or excluding issues in 
general see supra §§ 672-674. 

Stating issues in general see supra 
§§ 609-611. 


13. See supra § 699. 
14. See supra § 701. 


15. U.S.—Missouri, K. & T. Ry. Co. 
Va Mullery 225s (467) U8 “CAC Ar oa te 
Great Northern Ry. Co. v. McLaugh- 
Line OSE 16 692 eT CGiGvAT 3S 0: / 


Ark.—Ward v. Ft. Smith Light & 
erect Cor, 185 SSW. 108d.) £23) Ark 


Cal,—Sickles v. Mt. Whitney Power 
& Blectric) 'Co., 170. P. b99) iw Cal. 
278; Catlin v. Union Oil Co. of Cali- 
fornia, 161 P. 29, 31 Cal.App. 597. 

Colo.—Clark v. Giacomini, 277 P. 
306, 85 Colo. 530; Heinricy vy. Richart, 
214 P. 391, 73 Colo. 156. 

Ga.—Dawson Paper Shell Pecan Co.. 
v. Bush, 92 S.E. 302, 19 Ga.App. 793, 


Ill.—Fleming vy. Chicago City R 
Co., 168 Ill.App. 185. ae 
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held that this rule is not affected by the fact that 
the requesting party is entitled to an affirmative 
-presentation of his theory of the case.*® 
may refuse to give a general charge, independent 
of special charges given, which fairly cover all is- 


Iowa.—Dye Produce Co. v. Davis, 
209 N.W. 744, 202 Iowa 1008; Jordan 
v. Hill, 154 N.W. 579, 172 Iowa 414. 


Kan.—Chicago, R. I. & P. Ry. Co. 
v. Groves, 44 P. 628, 56 Kan. 601; 
St. Louis & S. F. Ry. Co. v. Hoover, 
43 P. 854, 3 Kan.App. 577. 


Ky.—Sizemore v. Nantz, 
1126. 149 Ky. 819. 


Mo.—Da Pren v. Neu, (App.) 438 S. 
W.(2d) 915: Wright v. Dinger Mining 
Co., 147 S.W. 213, 163 Mo.App. 536. 

Neb.—Huxoll v. Union Pac. R. Co., 
155 N.W. 900, 99 Neb. 170 faft 38 S. 
Ct 187. 225 OS! 7635,, 62 Late too 


Dns OO, v. Me Adoo, £205’ P. 734, 
28 N.M. 14 


Nay Rowen v. Sweeney, 35 N.Y.S. 
400, 25 N.Y.Civ.Proc. 128. 


N.C.—Hodges yv. Wilson, 
340, 165 N.C. 323. 


S.D.—Ellwein v. Town of Roscoe, 
174 N.W. 748, 42 S.D. 298. 


Tex.—Kansas City, M. & O. Ry. Co. 
v. Durrett, (Civ.App.) 187 Sw. “4277. 


Utah Jensen v. Denver & R. G. 
R. Co., 138 P. 1185, 44 Utah 100. 


[a] Instructions held properly re- 
fused.—(1) Defining the issues, where 
the instructions taken as a whole pre- 
sent all the issues fairly. Henry v. 
Grand Ave. Ry. Co., 21 S.W. 214, 113 
Mo. 525. (2) That certain matters 
are not in issue where the jury are 
instructed as to what matters are in 
issue. Gardner v. Dennison, 39 P. 526, 
106 Cal. 190. (3) Tendering issues 
which are fully covered by those sub- 
mitted by the court, and opportunity 
is given to present all of the material 
issues. Hodges v. Wilson, 81 S.E. 
340, 165 N.C. 323. (4) Presenting no 
affirmative defense, but being merely 
an affirmative presentation of the 
negative side of plaintiff's case, where 
the court’s charge has stated that 
plaintiff has the burden of proving by 
the preponderance of the evidence the 
material allegations of his petition, 
and, unless he has done so, the jury 
will find for defendant. Chica go;; R: W. 
& G. Ry. Co. v. De Bord, (Civ.App.) 146 
S.W. 667 [rev on other grounds 192 


149 S.W. 


81 S.E. 


S.W. 767]. 
[bo] Admission of fact.—Where 
defendants’ answer admits an alle- 


gation of the petition, and the court 
so states to the jury, plaintiff cannot 
insist on the repetition of the fact 
admitted by a further instruction. 
Jerdan v. Hill, 154 N.W. 579, 172 Iowa 


[c] Grouping facts.—It is not er- 
ror to refuse a requested charge 
where the facts grouped therein are 
sufficiently grouped and submitted in 
the main charge. St. Louis South- 
western Ry. Co. of Texas v. Holt, 121 
Siw, 581,, 57 Tex.Civ.App. 19. 


{d] Withdrawing issue.—Refusal 
of instructions withdrawing from the 
jury, certain grounds of recovery is 
not error, where this was practically 
done in an instruction given. Huxoll 
v. Union Pac. R. Co., 155 N.W. 900, 99 
Neb. 170 faff. 38 S.Ct. 187, 245 U.S. 
535, 62 L.Md. 4551; Ellwein v. Town 
of Roscoe, 174 N.W. 748, 42 S.D. 298. 


16. Frost v. Grimmer, (Tex.Civ. 
App.) 142 S.W. 615 


17. Banfield v. Davideea, (Tex.Civ. 
App.) 201 S.W. 442. 


18. U:S.—New England Trust Co. 


108 N.J.Law 378. 


TRIAL 


The court 


v. Farr, 57 F.(2d) 103 [cert den 53 S. 
Ct. 14]; Reed v. Harkrader, 264 F. 
834; Bristol Naval Stores Co. v. Flor- 
ida Pine Land Co., 222 F. 255, 138 C.C. 
A. 66; Norfolk & WwW. Ry... Co. v.. U0. S., 
191 F 302, 112 C.C.A. 46. 


Ala.—Powell v. Powell,_116 So. 139, 
217 Ala. 287; Veitch v. Hard, 75 So 
405, 200 Ala. 7% 


Ark.—Hisenkramer v. Eck, 258 S.W. 
368, 162 Ark. 501; Whipple v. Driver, 
215 S.W. 669, 140 Ark. 393. 


Cal.— Johnstone v. Morris, 292 P. 
970, 210 Cal. 580; In re Johnson's Es- 
tate, 2527 P1649) "200. Cale 1299) bniere 
Everts’ Estate, 125 PP 1053; 163 Cal. 
449, 


Colo.—Frosh vy. Sun Drug Co., 16 P. 
(2d) 428. 

Conn.—-New London Bd. of Water 
wernt v. Robbins, 74 A. 938, 82 Conn. 
623. 

Ga.—Cooper v. Shannon, 141 S.E. 
306, 165 Ga. 451; Ham v. Preston, 139 

421, 164 Ga. 682; 
Weils, PE “S3B4A 322) 155. Ga. 
Georgia Ry. & Power Co. v. Head, 116 
S.B. 620, 155 Ga. 337; Herrington v. 
Herrington, 155 S.E. 51, 42 Ga.App. 
126; Central of Georgia Ry. Co. v. 
Evans, 134 S.E. 122, 35 Ga.App. 438; 
Strachan Shipyning Co. v. Hazlip-Hood 
Cotton Co., 132 S.E. 454, 35 Ga.App. 
94 [conforming to answer to certi- 
fied questions 131 S.E. 283, 161 Ga. 
480]; Central of Georgia Ry. Co. v. 
Trammell, 97 S.E. 461, 23 Ga.App. 25. 

Idaho.—Baggett v. Pace, 10 P.(2d) 
301, 51 Idaho 694; Woodland v. Port- 
neuf Marsh Valley Irr. Co., 146 P. 
1106, 26 Idaho 789. 


Ill.—Healea v. Keenan, 91 N.E. 646, 
244 Ill. 484. 


Ind.—Jewett v..Farlow, 157 N.E. 
458, 158 N.E. 489, 88 Ind.App. 301. 


Iowa.—-In re Butterbrodt’s Hstate, 


208 N.W. 297, 201 Towa 871; Gay v. 
Shadle, 176 N.W. 635. 
Kan.—Stroupe v. Hewitt, 133 P. 


562, 90 Kan. 200. 


Ky.—Phillips v. Ward, 43 S.W.(2d) 
331, 241 Ky. 25; Harlan ‘Water Co. 
v. Carter, 295 S.W. 426, 220 Ky. 493; 
Louisville & N. R. Co. v. Scarbrough, 
270 S.W. 494, 208 Ky. 79; Barr v. 
Gilmour, 265 S.W. 6, 204 Ky. 582. 


Mass.—Mahoney vy. Barrows, 134 N. 


E. 246, 240 Mass. 378; Browning- 
Drake Corporation v. Amertran Sales 
Co;, 175) NURS 45)0 274. Mass. 5455 


Freese v. Spaulding, 151 N.E. 91, 255 
Mass, 242. 


Mich.—Niemi v. Brady, 203 N.W. 
124, 280 Mich. 217; City of Detroit 
v. Fidelity Realty Co., 182 N.W. 140, 
213 Mich. 448; Conroy v. Haffner, 
148 N.W. 969, 182 Mich. 289. 


Mo.—Trepp v. State Nat. Bank, 289 
S.W. 540; Williams v. Everett, 200 
S.w. 1045; Ritchie v. State Board of 
Agriculture, (App,) 297 S.W. 435; 
Heath v. Missouri Candy Co., (App.) 
286 S.W. 157; Newell v. Flesh, (App.) 

255 S.W. 957; Bast v. Mason, 148 S., 
W. 398, 165 Mo. App. 718; Bell v. Al- 
Zey Realty Co., 148 S.W. 859, 163 Mo. 
App. 361. 

Neb.—Hauth v. 
1036, 100 Neb. 160. 


N.H.—Harvey v. Provandie, 141°A. 


Sambo, 158 N.W. 


136, 83 N.H. 236. 


N.J.—Fuld v: Adams, 156 A. 833, 
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sues called for by the pleadings and evidenée,** 
and it may refuse a special charge as to a partic- 
ular issue or theory which is sufficiently covered 
by the general charge or other instructions given, 
and, accordingly, under this rule a requested in- 


18 


N.Y.—In re Kindberg’s will, 100 
N-E 789.0207 Nis 2205S ineresSehil= 
linger’s Will, 237 N.Y.S. 515, 135 Misc. 
42 [rev on other grounds 248 N.Y.S. 
610, 231 App.Div. 679 (aff 179 N.E. 
380, 258 N.Y. 186 and motion den 180 
N.H./ 365, 258 N.Y. 632) 1; Booth v. 
Litchfield, 114 N.Y.S. 1009, 62 Mise. 
279 [aff 118 N.Y.S. 1095, 134 App.Div. 


955 (rev on other grounds 94 N.E. 
1078, 201 N.Y.- 466, 35 LiAR.A.N.S. 
710)]) 


N.C.—Simmons v. Goldsboro Lum- 
ber Co., 95 S.E. 359, 175 N.C. 232. 

Ohio.—Zimmerman v. Second’ Nat. 
Bank, 156 N.E. 157, 24 Ohio App. 48. 

Okl.—Geren v. Courts Trading Co., 
226 P. 369, 99 Okl.. 170. 

Or.—Harbison v. City of Hillsboro, 
204 P. 613, 103 Or. 257; Foster v. Uni- 
versity Lumber & Shingle Co., +31 P. 
736, 65° Or. 46.0~ 

R.I.—Revens v. 

S.C.—White v. 


Berth, 147 A. 751. 


Southern Ry. Co., 
140 S.E> 560, 142 S.C. 284, 57 A.L.R. 
634; Powers v. Rawles, 112 S.E. 78, 
119 S.C. 134; Lewis v. Pope, 68 SE. 
680, 86 S.C. 285. 


Tex.—West Lumber Co. v. Gaede 
rich, (Commn.App.) 223 S.W. 183 [rev 
(Civ.App.) 182 S.W. 341, error dism 
42 S.Ct. 46, 257 U.S. 610, 66 L.Ed. 395]; 
Hardy v. Bumpstead, (Civ.App.) 18 
S.W.(2d) 821 [rev on other grounds 
(Commn.App.) 41.S.W.(2d) 226, 76 A. 
L.R. 1488]; Graham v. Quail Inde- 
pendent School Dist., (Civ.App.) 299 
S.W. 913; North Fort Worth Town- 
site Co. v. Taylor, (Civ.App.) 262 S.W. 
505; Graham-Brown Shoe Co. v. Snod- 
grass, (Civ.App.) 257 S.W. 632; Moor- 
man v. Small, (Civ.App.) 220 S.W. 
127; Leahy v. Timon, (Civ.App.) 204 
S.W. 1029 [aff 215 S.W. 951, 110 Tex. 
73]; Freeman v. Bennett, (Civ.App.) 
195 S.W. 238;. Kansas City, M. & O, 
RY.) CO.9 OL , hexasy ve, Durrett, | eivs 
App.) 187.S.W. 427; City of El Paso 
v. Wiley, (Civ.App.) 180 S.W. 661; 
Hermann v. Schroeder, (Civ.App.) 175 
S.W. 788;) Houston Belt & Terminal 
Ry. Co. v. Wilson, (Civ.App.) 165 S. 
W. 560; Patrick v. Barnes, (Civ.Avp.) 
163 S.W. 408; Burr’s Ferry, B. & C. 
Ry. Cowy. Allen, (Civ. App.) 149 S.W. 
358; Dean v. Furrh, (Civ.App.) 143 S. 
W. 343; Yealock v. Yealock, (Civ. 
App.) 141 S.W. 842; Kennedy v. Walk- 
er, (Civ.App.) 138 S.W. 1115; Wells 
Fargo & Co Fxpress vy. Bilkiss, (Civ. 
App.) 136 S.W. 798; Oar v. Davis, 
(Civ.App.) 135 S.W..170 [aff 151 SW. 
794, 105 'Tex. 479]; Hermann y. Fenn, 
129 S.W. 1139) 61 Tex.Civ.App. 283; 
Ragon v. Craver, (Civ.App.) 127 S.W. 
1087; Knowles v. Northern Texas 
Traction Co., (Civ.App.) 121. SW: 


Utah.—In re Miller’s Estate, 102 P. 
996, 36 Utah 228. 


Vt.—Dailey v. Town of Ludlow, 147 
A. 771, 102 Vt. 312; Lee y. Follensby; 
85 A. 915, 86 Vt. 401. 


Va.—Culpepper, v. Robie, 154 S.E. 
687, 155 Va. 64; McGuire v. Martin, 
147 S.BY 265, 152 Va. 458; Varner’s 
Ex’rs v. White, 140 S.E. 128, 149 Va. 
177; Christian v. Bulbeck, 90'S.E. 661, 
120 Va. 74. 


Wash.—Beéler v. Pacific Fruit & 
Produce Co., 233 P. 4, 133 Wash. 116. 
Wis.—Wussow v. Badger State 
Bank of Milwaukee, 234 N.W. 720, 236 
N.W.: 687, 204 Wis. 467; Patek v. 
Plankinton Packing Co., 190 N.W. 920, 


For later cases, developments rae changes in the law see Annotations, same title and section number, 


§ 703]: 


struction, which is substantially. covered by other 
instruetions, may be refused on the issue of negli- 


179 Wis. 442. 


[a] Particular issues held proper- 
ly covered.—(1) Agency. Port Wells 
Mill & Lumber Co. v. Crawford, 264 
F. 935; Gunter v. Williams, 210 S. 
W. 136, 187 Ark. 530; Georgia Ry. & 
Power Co. v. Head, 116 S.E. 620, 155 
Ga. 337; Grassmuck v. Ehrler, (Mo. 
App.) 207 S.W. 287; Clevenger v. 
Blount, (Civ.App.) 114 S.W. 868 [aff 
122 S.W. 529, 103 Tex. 27]; Beeler 
v. Pacific Fruit & Produce Co., 233 P. 
4, 133 Wash. 116. (2) Delivery of 
deed. Ham v. Preston, 139 S.E. 421, 
164 Ga. 682. (3) Fraud. Arnold v. 
Horrigan, 238 B..39, 1612. C.C.A. 115; 
Sutton v. Ahart, 252 P. 846, 80 Colo. 
420; Alley v. Tovey, 242 P. 999, 78 
Colo. 532: Board of Water Com’rs of 
City of New London v. Robbins & Pot- 
ter, 74 A. 938, 82 Conn. 623; Thomp- 
son v. Randall, 90 S.W. 251, 28 Ky.L. 
716; Pease v. Brown, 104 Mass. 291; 
South Side Buick Auto Co. v. Bejach, 
(Mo.App.) 44 S.W.(2d) 870; Sanford, 
Chamberlain & Albers Co. v. Eubanks, 
S505 uate oe Nie. “OO, dao Aun. S. 
R. 862; Southern Oregon Orchards Co. 
v. Bakke, 210 P. 858, 106 Or. 20; Peo- 
ples v. Brockman, (Tex.Civ.App.) 153 
S.W. 907. (4) Items of counterclaim. 
Wiefenbach v. Lamp, 150 N.W. 1045, 
169 Iowa 30. (5) Legitimacy of child. 
Reed v. Harkrader, 264 F. 834. (6) 
Mental capacity. West v. Arrington, 
76 So. 352, 200 Ala. 420; Ham v. Pres- 
ton, 139 S.E. 421, 164 Ga. 682; White- 
head v. Malcom, 129 S.E. 769, 161 Ga. 
55 (to make deed); Leahy v. Timon, 
(Tex.Civ.App.) 204 S.W. 1029 [aff 215 
S.W. 951, 110 Tex. 73]; Alamo Dress- 
ed Beef Co. v. Yeargan, 123 S.W. 721, 
58 Tex.Civ.App. 92. (7) Payment. 
Griswceld v. Duke, 140 So. 427, 224 
Ala. 402; Armour Fertilizer Works 
v. Dwight, 95 S.E. 746, 22 Ga.Ann. 
144; Tatlow v. Crawford, 174 S.W. 
439, 189 Mo.App. 184.° (8) ‘Payment 
under duress. Nelson v. Leszezynski- 
Clark Co., 143 N.W. 606, 177 Mich. 
517. (9) Residence within venue law. 
Pecos & N. T. Ry. Co. v. Thompson, 
(Tex.Civ.App.) 140 S.W. 1148 [rev on 
other grounds 167 S.W. 801; 106 Tex. 
456]. (10) Signing of will bv wit- 
ness. Nix v. Stenhens, 107 S.E. 534, 
151 Ga. 536. (11) Testamentary ca- 
pacity. In re Burnham’s Will, 134 
P. 254, 24 Colo.App. 131; Cooper v. 
Shannon, 141 S.H. 306. 165 Ga. 451; 
Ezell v. Mobley, 129 S.E. 532, 160 Ga. 
872; Healea v. Keenan, 91 N.E. 646, 
244 Tll. 484; Simpson v. Simpson, 139 
S.W. 1100, 145 Ky. 45; Heinbach v. 
Heinbach, 170 S.W. 1143. 262 Mo. 69; 
Rodgers v. Fleming, (Tex.Civ.Avp.) 
295 S.W. 326; Gallagher v. Neilon, 
(Tex.Civ.Avp.) 121 S.W. 564. (12) 
Undue influence. In re Everts’ F's- 
tate, 125 P. 1058, 163 Cal. 449; Sulli- 
van v. Clear, 127 A. 14, 101 Conn. 603; 
Clore v. Argue, 281 S.W. 1005, 213 Ky. 
664; Riley’s Adm’r v. Riley, (Ky.) 116 
S.W. 267; Lowry v. Columbia Ceme- 
tery Ass’n, (Mo.) 189 S.W. 1162; Har- 
vey v. Provandie. 141 A. 136, 83 N.H. 
236; In re Schillinger’s Will, 237 N. 
Y.S. 515,,135\Misc,, 42. [rev 248 N.Y.S, 
610, 231 Avn.Div. 679, aff 179 N.E. 380, 
258 N.Y. 186. motion den 180 N.E. 365, 
258 N.Y. 632]; Gallagher v. Neilon, 
(Tex.Civ.Anv.) 121 S.W. 564; In re 
Miller’s Estate, 102 P. 996, 36 Utah 
228; Culpepper v. Robie, 154 S.B. 687, 
155 Va. 64. (13) Wrongful suspen- 
sion from trade union. Locomotive 
Engineers’ Mut. Life & Accident Ins. 
Ass'n vy. Higgs, 135 N.E. 353, 79 Ind. 
App. 427. 


{b] Marriage.—(1) Where a given 
instruction authorized a finding of 
marriage only in case the jury found 
an express marriage agreement to 
have been entered into, it was not er- 


TRIAL 


ror to refuse to instruct that simple 
cohabitation, and the mere holding of 
plaintiff out as a wife, would not con- 
stitute her a wife. Pope v. Missouri 
Pac. Ry. Co., (Mo.) 175 S.W. 955. (2) 
Instructions as to marriage in gen- 
eral see Marriage § 118. 


19. U.S.—Boston & M. R. R. v. 
Card, 7 F.(2d) 428; Woodall v. West- 
ern Union Telegraph Co., 97 So. 830, 
210 Ala. 265; Western Union Tele- 
graph Co. v. Robbins, 56 So. 879, 3 
Ala.App. 234. 

Ark.—T. & C. Ins. Co. v. Fouke, 127 
S.W. 461, 94 Ark. 358. 


Cal.—Malone v. Los Angeles Ry. 
Corporation, 238 P..110, 72 Cal.Anpp. 
736; Johnson v. Southern Pac. Co., 
104;RP. 418, dt) Cal-App. 2:78. 


D.C.—Chapman Nae Traction 
GO 


Conk3i) AppeDi Cy 
Ga.—Wrightsvile & T. R. Co. v. 
Joiner, 71 S.E. 126, 136 Ga. 149; 


Georgia S. & F. Ry. Co. v. Shiver, 121 
S.E. 696, 31 Ga.App. 716. 
Ill.—Schoen v. Wolfson, 
App. 414 
Iowa.—Guy v. Payne, 191 N.W. 991, 
195 Iowa 1045. 


Kan.—Sihley v. Kansas City Cotton 
Mills Co., 116 P. 889, 85 Kan. 256. 


Ky.—City of Ludlow v. Stetson, 173 
S.W. 806, 163 Ky. 327. 


Mass.——Hayes v. Maykee Automo- 
bile Co., 125 N.B. 165, 234 Mass. 198. 


Minn!—Senro v. Chicago & N. W. 
Ry. Co.,°131 NW. 10112, 115. Minn: 110. 


N.H.—Deming v. Boston & M. R. R., 
100 A. 979, 78'N.H. 410. 


N.C.—Ashford v. Davis, 116 S.E. 
162, 185 N.C. 89; Gatlin v. Norfolk- 
somber: R. Cos, 102: S.E.. 779, 179 aN. 


Ohio.—St. Louis-San Francisco Ry. 
Co. v. Glow Electric Co., 172 N.E. 425, 
385 Ohio App. 291; Fean v. Alabama 
Great Southern R. Co., 159 N.E. 487, 
26 Ohio App. 96; Canava v. Dress, 
152 N-E. 673, 20 Ohio App. 380. - 


Okl.—St. Louis & S. F. R. Co. v. 
Long, .13.7..P..1156, 41 OKI, 177, Ann. 
Cas. 1915C 432. 


Or.—Carstens Packing Co. v. South- 
ern, Pac. Con. 292 Ps. oo, 23h Or. bos 
Northwest Door Co. v. Lewis Inv. Co., 
L880 P2495, 92 Or. 186% La Salle’ -v. 
cone R. R. of Oregon, 144 P. 414, 73 

r. 203. 


S.C.—Williamson v. Pike, 
831, 140 S.C. 376. 


Tex.—Texas & P. Ry. Co. v. Bry- 
ant, -(Civ.App.) 11 S.W.(2da). ° 659; 
Gulf, C. & S; F. Ry. Co. v. Saunders, 
(Civ.App.) 295 S.W. 283; Davis v. 
McMillan, (Civ.App.) 241 S.W. 723; 
Eastern Texas Electric Co. v. Hun- 
sucker, (Civ.App.) 230 S.W. 817; Ft. 
Worth & D. C. Ry. Co. v. Strickland, 
(Civ.App.) 208 S.W. 410; Gulf Coast 
Transp. Co. v. Standard Milling Co., 
(Civ.App.) 197 S.W. 874 [rev on other 
grounds (Commn.App.) 252 S.W. 751]; 
Panhandle & S. F. Ry. Co. v. Morri- 
son, (Civ.App.) 191 S.W. 138; Mis- 
souri; KK. .&, T. Ry. Co. of -Texas “Vv. 
Evans, (Civ.App.) 183 S.W. 93; Hous- 
ton ge PE (er RCo.) ve indsey,. “CCivs 
App.) 175 S.W. 708; Missouri Pac. Ry. 
Co. v. Cheek, (Civ.App.) 159 S.W. 427; 
Pecos & N. T. Ry. Co. v. Meyer, (Civ. 
App.) 155 S.W.: 309;) St... Louis, B. & 
M. Ry. Co. v. Maddox, (Civ.App.) 152 
S.W. 225; Nussbaum & Scharff v. 
Trinity & B. V. Ry. Co., (Civ.App.) 
149 S.W. 10838 [rev on other grounds 
194 S.W. 1099]; Gulf, C. & S. BF. Ry. 
Co. v. Shults, 129 S.W. 845, 61 Tex. 
CivzApp. Yer  Missourijk: & IM Ry. 
Co. of Texas v. Wasson Bros., 126 


263 Il). 


138 S.E. 


gence,’® or contributory negligence.?° 
ever, a requested instruction correctly presents an 
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Where, how- 


S.W. 664, 59 Tex.Civ.App. 239; Gulf, 
CG, & S. FE. Ry. Co. 'y. Bennett, 126 S. 
W...607, 59 Tex.Civ.App... 321; Mis-. 


souri, K. & T. Ry. Co. v. Gober, (Civ. 
App/)\ 125 (SIW.o 3835. Gulf, Jete., ss 
Co. v. Cunningham, 113 S.W. 767, 51 
Tex.Civ.App. 368. 

vVt.—Saliba v. New York Cent. R. 
Co., 144 A. 194, 101 Vt. 427: Duprat 
v. Chesmore, 110 A. 305, 94 Vt. 218. 


Va.—Abernathy v. Emnoria Mfg. 
Co., 95 S.BH. 418, 122 Va. 406; Virgin- 
ian Ry. Co. v. Jeffries’ Adm’r, 66 S.E. 
(31, 110 \ Via, 404. 

Wash.—McBride v. Willamette & 
Columbia River Towing Co., 232 P. 
286, 132 Wash. 360; Oriental Express 
Co. v. Puget Sound Traction, Light & 
Power Co., 194 P. 781, 113 Wash. 520; 
Anderson v. Kinnear, 141 P. 1151, 80 
Wash. 638; North Bend Lumber Co. 
ve Chicago M. (S&icRe Sv Re -Cowilsb. Pe 
1017, 76 Wash. 232. 


And see generally Negligence § 909. 


[a] As to conclusion of negli- 
gence.—Where the general charge 
clearly states the principles of law 
applicable to a case, it is not error to 
refuse a special request that from a 
particular item of evidence, standing 
alone, the conclusion of negligence 
does not follow. Senro v. Chicago & 
Naw W 24 Ryo. 13h) NEV. pO ee tte 
Minn. 110, 


[b] Act of God.—It is unneces- 
sary to give instructions on an act of 
God, where the charge and special 
instructions given make it perfectly 
plain that there could be no recovery 
except for injury occasioned by de- 
fendant’s negligence. Longwell 
Transfer v. Elliott, (TexCiv.App.) 
267 S.W. 346. 


[c] UWnavoidable accident.—An., in- 
struction on pure or unavoidable ac- 
cident, which defines a pure accident 
as an unavoidable accident, is prcep- 
erly refused -where the court defines 
negligence, and the jury finds defend- 
ant guilty of negligence. Eastern 
Texas Electric Co. v. Hunsucker, 
(Tex.Civ.App.) 230 S.W. 817. 


As to p@rsoual injuries or death 
see infra § 707. 


20. Cal.—Faton v. Southern Pac. 
Co., 134 P. 801, 22 Cal.App. 461. 

Ind.—Ross v. Lambert, 137 N.E. 
185, 79 Ind.App. 30. 

Iowa.—Crshman v. E. I. Du Pont De 
Nemours Powder Co., 151 N.W. 394, 
169 Iowa 306. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Conv. Padgett 173 Siw. (80,160 ye 
284; Burton Const. Co. v. Metcalfe, 
172 S.W. 698, 162 Ky. 366; Louisville 
&ul. R. Cog v.45 Hardin's Adm’ ry eat 
S.W. 15, 154 Ky. 282. 

Mass.—Vine v. Berkshire St. Ry. 
Co., 99 N.E. 4738, 212 Mass. 580. 

Mich —Luckhurst v. Schroeder, 149 
N.W. 1009, 1838 Mich. 487; Andries v. 
Everitt, Metzger, Flanders Co., 142 N. 
Wiwdi0iG7, oe, Mich. LL. 

Mo.—Miller v. Engle, 172 S.W. 631, 
185 Mo.App. 558; Overby v. Mears 
Mining Co., 128 S.W. 813, 144 Mo.App. 
363. 

Neb.—Malko v. Chicago, R. I. & P. 
Ry. Co., 155 N.W. 876, 99 Neb. 158. 

Pa.—Gillespie v. Shafer, 69 Pa.Su- 
per. 389. 

R.I.—Roy v. Jette, 129 A. 605, 47 
R.I. 44. 

S.C.—Kirkland | v. 
Ry. & Llectrie Corporation, 
SO WU SH OS GH le 

S.D.—True v. Chicago & N. W. Ry. 
Co., 178 N:W. 642, 42 Si:D. 35. 
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issue which has not been substantially covered in 
the main charge or other instructions, it is the duty 
of the court to charge as requested,?! and a refusal 
A special charge 
presenting the elements of an affirmative defense 
should not be denied, although a general charge 
presents in a general manner the same defense? 
and although the issue is submitted conversely for 
plaintiff ;?* and it has been held that on an issue, 
as to which the evidence is conflicting, it is the 
court’s duty, on request, to present affirmatively the 
negative side thereof, although it has been nega- 
tively presented in the main charge.?°® 


to do so may constitute error.” 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Roach-Manigan Pav- 
iInemCoOmoLehexas, “(CiveApp») cel Se 
W. 1017; Galveston, H: & S: A. Ry. 
Co. v. Templeton, (Civ.App.) 175 S. 
W. 504; International & G. N. Ry. 
Co. v. Jones, (Civ.App.) 175 S.W. 488; 
La Grange & Lockhart Compress Co. 
vy. Hart, (Civ.App.) 169 S.W. 373; Ste- 
phenville, N. & S. T. Ry. Co, v. Voss, 
(Civ.App.) 159 S.W. 64; Yellow Pine 
Paper Mill Co. v. Wright, (Civ.App.) 
154 S.W. 1168; Solan & Billings v. 
Pasche, (Civ,App.) 153 S.W. 672; 
Freeman v. Kennerly, (Civ.App.) 151 
S.W. 580; Texas Cent. R. Co. v. Cam- 
eron; (Civ.App.) 149 S.W. 709; Guitar 
Vv. Renoel. Careen) 147 S.W. 642; 
Texas & P. Ry. Co. v. Browder, (Civ, 
App.) 144 S.W. 1042; “Gulf, Che Sh 
Ry. Co. -v. Williams, (Civ. App.) a6 
S.W. 527; Swift & Co. v. Martine, 117 
S.W. 209, 53 Tex.Civ.App. 475; Mis- 
sour, say & To Ry. (Coivof Texas v. 
Adams, 114 S.W. 453, 42 Tex.Civ.App. 
274, 


Vt.—Seeley v. Central Vermont Ry. 
460.) 92, A. 28, 83 Vt. 178: 


And see generally Negligence § 924. 

As to personal injuries or death 
see infra § 707. 

21. U.S.—Janus v. U. S. ex rel. 
Humphrey, 38 F.(2d) 431 [rev 30 F. 
(2d) 530]. 

Mo.—Worthington Live Stock Co. v. 
-Consolidated Coal Co. of St. Louis, 152 
S.W. 392, 169 Mo.App. 230. 


N.Y.—Greenwald v. New York Cent. 
Ora Ly  COneT D9 ING YS 5a 10, Om N LIS. 
122. 

Okl.—Pate v. Smith, 261 P. 189, 128 
“Olkl., 29. 

Or.—Chenoweth v. Southern Pac. 
CORIO Poe wossOn., bt, 


Tex.—Ft. Worth & D. C. Ry. Co 
“Thompson, (Civ.App.) 222 SW. 289: 
Higginbotham v. Weaver, (Civ. App.) 
177 S.W. 532; Texas Traction Co. v. 
Wiley, (Civ.App.) 164 S.W. 1028; 
Western Union Telegraph Co. v. Tim- 
mons, 125 S.W. 376, 59 Tex.Civ.App. 
146; Booth v. Bursey, 117 S.W. 198, 
54 Tex.Civ.App. 102. 

Utah.—Tolotti v. Equitable Real 
Estate & Investment Co., 260 P. 419, 
ROM Witahin 307 Lolotti Av. vequitable 
Real Estate & Investment Co., 260 P. 
415, 70 Utah 385. 

[a] Instructions held not covered. 
—In an action for loss of part of the 
cargo of a barge, a request to charge 
that defendant was not liable if plain- 
tiff'fs loss resulted from improper 
stowage was not covered by an in- 
struction given with reference to an 
agreement by plaintiff's president to 
be responsible for loss due to improp- 
er loading. Worthington Live Stock 
Co. v. Consolidated Coal Co. of St. 
Louis, 152 S.W. 392, 169 Mo.App. 230. 

Qualifications and limitations of 
general rule in general see supra § 
701. 
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ficient.?® 


Fact.?7 


See Appeal and Error § 3032. 

Yellow Pine Oil Co. v. Noble, 
318, 101 Tex. 125; Atchison, 
TN 18 GI. Rive COs ove LE, Ges ive 
App.) 171 S/W. 1028; J... W. Steele 
Co. v. Dover, (Tex.Civ.App.) 170 S.W. 
809. And see generally supra § 701. 

24. Kt. Worth: & D. C. Ry. Co. v. 
Taylor, (Tex.Civ.App.) 162 S.W. 967; 
Kemendo v. Fruit Dispatch Co., 131 
S.W. 73, 61 Tex.Civ.App. 631. 

[a] Thus, where it was in issue, 
in a passenger’s action for injuries in 
alighting, whether the train stopped 
long enough to allow plaintiff to 
alight safely, and whether the train- 
men announced in plaintiff’s car the 
part of the train from which the pas- 
sengers should alight, and such is- 
sues were submitted negatively for 
plaintiff, they should on request have 
been submitted affirmatively for the 
company. Ft. Worth & D. C. Ry. Co. 
v. Taylor, (Tex.Civ.App.) 162: S.W: 
967. 

25. Overland Automobile Co. 
Buntyn, (Tex.Civ.App.) 154 S.W. 654. 


26. Houston Oil Co. v. Lambert, 
(Tex.Civ.App.) 161 S.W. 6. 


27. Instructions as to evidence in 
general see supra §§ 704, 705. 


28. See supra § 699. 


23. See generally Appeal and Er- 
ror § 3031. 


30. Ga.—Harris v. 
Ve 

Md.—Maryland Ice Cream Co. v. 
Woodburn, 105 A. 269, 183 Md. 295. 


Mo.—Blankenship v. Kansas Explo- 
rations, 30 S.W.(2d) 471, 325 Mo. 998. 

N.Y.—Kenney v. South Shore Nat- 
ural Gas & Fuel Co., 119 N.Y.S. 3638, 
134 App.Div. 859. 

Vt. n re Moxley’s Will, 
Mikey 103 Vt. 100. 


[a] Miustration.—Where the court 
stated, at the time evidence was re- 
ceived, the purpose for which it was 

admitted, and subsequently gave a 
correct charge as to the purpose, the 
refusal to give a requested charge on 
the subject is not erroneous. Kenney 
v. South Shore Natural Gas & Fuel 
Co., 119 .N.Y.S. 363, 134 App.Div. 859. 


22. 
23. 
105 S.W. 


Collins, 75 Ga. 


152 A. 


31. Ark.—H. Rouw Co. y. Ameri- 
can Ry. Express Co., 291 ‘S.W. 1001, 
173 Ark. 84. 


Cal.—Edgar v. Citraro, 297 P. 645, 
112 Cal.App. 163 [foll 297 P. 651, 112 
Cal.App. 764, and 297 P. 652, 112 Cal. 
App. 762]. 

Ga.—Atlantic & B. R. Co. v. Sum- 
ner, 68 S.H. 598, 1384 Ga. 673. 

Ind.—Chicago & E. R. Co. v. Barger, 
144 N.E. 646, 82 Ind. App. 266. 

174 NW. 
675, 187 Iowa 689 (as to fraud). 
N.Y.—Kennell v. Rider, 233 N.Y.S. 


252, 225 App.Div. 391 [aff 170 N.E. 
159, 252 N.Y. 602]. 
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[§§ 703-704 


Where two special charges are requested on a 
particular issue, the giving of one of them is suf- 


[§ 704] (3) As to Evidence and Matters of 
In accordance with the general rule,?® 
where the matter has been substantially and cor- 
rectly covered in the general charge or in other 
instructions given, the trial court may properly 
refuse, without such refusal constituting error,?® 
to give a requested instruction upon a question of 
evidence,?® such as with respect to presumptions*? 
or burden of proof,?? as where the court’s charge 


Tex.—Benham vy. Tipton, (Civ.App.) 
S.w. 510. 


Va.—Norfolk & W. Ry: Co. v. 
Spates, 94 S.H. 195, 122 Va. 69. 


And see cases infra this note. 


[a] Rule applied to presumption 
as to: (1) Contributory negligence. 
Gray v. Chicago, R. I. Py RysiCox 
139 N.W. 934, 160 Iowa 1; Meisler v. 
Raiken Monument Works, 154 A. 763, 
9 N.J.Misec. 664. (2) Negligence. J. 
B. McCrary FPngineering Co. v. White 
Coal Power Co., 35 F.(2d) 142; Ster- 
ling Anthracite Coal Co. v. Strope, 
197 S.W. 858, 130 Ark. 435; Western 
Coal & Mining Co. v. Moore, 131 S.W. 
960, 96 Ark. 206; Capital Traction Co. 
v. Copland, 47 App.D.C. 152; Rudolph 
v. Wannamaker, 238 P. 296, 41 Idaho 
98; Terre Haute I. & BH. Traction Co. 
v. Hayes, 145 N:B. 569, 195 Ind. 638; 
Purulewski v. Detroit United Ry., 147 
N.W. 596, 181 Mich. 133; Schaefer v. 
Spokane-International Ry. Co., 188 P. 
530, LO. Wash? 5165 / linestrand pe 


vy. | Hartnett, 180 P. 132, 106 Wash. 404. 


(3) Res ipsa loquitur. Central R. Co. 
of New Jersey v. Peluso, 286 F. 661; 
Lamberti v. Neal, 148 N.E. 468, 253 
Mass. 99. 

{b] Of fraud.—Where, in a suit 
to rescind an exchange of lands as 
having been procured by fraud, the 
burden of proof is charged upon, there 
is no error in refusing a special 
charge that fraud is never presumed. 
pout Tipton, (Tex.Civ.App.) 181 


Instructions as to presumptions: 
In general see supra § 618. 

Of negligence in general see Negli- 

gence § 940. 

32. U.S.—Louisiana Oil Refining 
Corporation v.* Reed, 38 F.(2d) 159 
[cert den 50 S.Ct. 355, 281 U.S. 751, 74 
L.Ed. 1162]. 


Ala.—Seaboard Air Line Ry. Co. v. 
McWhorter, 108 So. 242, 214 Ala. 472; 
Galloway v. Perkins, 73 So. 956, 198 
Ala. 658; Alexander v. Smith, 61 So. 
68, 180 Ala. 541. 


Ark.—H. Rouw Co. v. American Ry. 
Express Co., 291 S.W. 1001, 173 Ark. 
84; Kelly Handle Co. v. Shanks, 225 
S.W. 302, 146 Ark. 208; Sterling An- 
thracite Coal Cove Strope, 197 S.W. 
858, 130 Ark. 435; Martin v. Vaught, 
LOA S SV Vins aS Ark. 293; St. Louis, 
I. M.&S. Ry. CORN. Josephs, 162 S.W. 
40, 110 Ark. 632; Delight Lumber Co. 
y, FHenderson, 150 S.W. 868, 105 Ark. 


Cal.—Nuttall v. Walton, 283 P. 66; 
In re Nelson’s Estate, 216 P. 368, 191 
Cal. 280; Duffield _v. Payne, 227 P. 
217, 66 Cal. App. 767; Khan vy. Zeman- 
sky, 210 P. 529, 59 Cal.App. 324. 


D.C.—Washington Times Co. 


Murray, 55 App.D.C. 32, 299 F. 
Washington Ry. & 908; 


Electric Cosmin. 
Newman, 41 App.D.C. 439. ae 
Fla.—Louisville & N. Co... v: 


R. 
Croxton, 58 So. 369, 63 Fla. 223. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 704) 


places the burden of proof of the whole case on 
plaintiff, it is’ not error to refuse an instruction 
which specifically places the burden as to a partic- 
ular issue ;33 but a charge upon the burden of proof 
is not covered by a charge on the law governing lia- 


Ga.—Hobbs v. Hobbs, 156 S.E. 664, 
TaeGarniis Clark ve Clank; 981 S:H 
129, 141 Ga. 487; Richmond & D. 
R. Co. v. Howard, 3 S.H. 42, 79 Ga. 
44; Pidcock v. West, 102 S.E. 3260, 
24 Ga.App. 785; Central of Georgia 
Ry. Co. v. Trammell, 97 S.E. 461, 23 
Ga.App. 25. 


Tll.— Schaffner v. C. F. Massey Co., 
110 N.E. 381, 270 Ill. 207 [aff 189 I11. 
App. 391]; Wrigley v. Cornelius, 44 
N.E. 406, 162 Ill. 92; Floyd v. Galva 
Electric Light Co., 227 Ill.App. 541; 
Nebergall v. Prudential Ins. Co. of 
America, 193 Il]l.App. 189. 

Ind.—General American Tank Car 


Corporation v. Melville, 145 N.E. 890, 
198 Ind. 529. 


Iowa.—Bean v. Bickley, 174 N.W. 
675, 187 Iowa 689 (as to fraud). 
Mass.—Monjean y. Metropolitan 


Life Ins. Co., 94 N.E. 302, 208 Mass. 1. 


Mich.—Miller v. Beasley, 237 N.W. 
47,0200. Mich.015. 9) 


Mo.—Foster v. Davis, 252 S.W. 433; 
Sitts v. Daniel, (App.) 284 S.W. 857; 
Pounds v. Farmers’ Union Mercantile 
Co., (App.) 190 S.W. 374; Wiedeman 
v. St. Louis: ‘Taxicab .Co., .165' SW. 
1106, 182 Mo.App. 530; Wiedeman v. 
St. Louis Taxicab -Co., 165 S.W. 1105, 
182 Mo.App. 523; Dalton v. Redemey- 
er, 133 S.W. 133, 154 Mo.App. 190. 


N.M.—Schmidt v. Southwestern 
Brewery & Ice Co., 107 P. 677, 15 N.M. 
232, Patt 33°S.Ct. 68, 226 WS. 162, 57 
L.Ed. 170]. 


N.Y.—In re Schillinger’s Will, 237 
N.Y.S. 515, 135 Misc. 42 [rev on other 
grounds 248 N.Y.S. 610, 231 App.Div. 
679 (aff 179 N.E. 380, 258 N.Y. 186, 
and motion den 180 N.E. 365, 258 N. 
Y. 632)].- 


N.C.—Ashford v. Davis, 116 S.E. 
162, 185 N.C. 89; Gatlin v. Norfolk- 
Sutera TR. COs wi Oe Stee Th LIN 

AS. 


Ohio.—-Rudy v. Rudy, 33 Ohio Cir. 
Cer 359% 


S.D.—Griswold vy. Sundback, 57 N. 
W. 339, 4 S.D. 441. 


Tex.—Le Page v. Slade, 15 S.W. 496, 
{9 Tex. 473; Gult,.€... 5... Ry. Co, 
v. Hudson, 14 S.W. 158, 77 Tex. 494; 
Roberts v. Nowlin, (Civ.App.) 9 S.W. 
(2d) 69; Houston BH. & W. T. R. Co. v. 
Kopinitsch, (Civ.App.) 282 S.W. 884; 
Miller v. McAden, (Civ.App.) 253 S.W. 
901; A®tna Ins. Co. v. Eastman, (Civ. 
App.) 236 S.W. 763; McAdoo v. Mc- 
Clure, (Civ.App.) 232 S.W. 348 [mod 
(Commn,.App.) 243 S.W. 1080]; Va- 
eicek v. Trojack, (Civ.App.) 226 S.W. 
505; Houston Chronicle Pub. Co. v. 
Lemmon, (Civ.App.) 193 S.W. 347; 
Texas & P. Ry. Co. v. Griffin, (Civ. 
App.) 184 S.W. 305; Bennett v. Lou- 
isiana & ‘Texas Lumber Co., (Civ. 
App.).148 S.W. 1189. 


Va.—Virginian Ry. Co. v. Jeffries, 
S.E. 731, 110 Va. 471. 


Wis.—Adams v. Bucyrus Co., 159 N. 
W. 722, 164 Wis. 146; Miske v. Thom, 
128 N.W. 858, 144 Wis. 178. 


[a] Rule applied to burden of 
proof as to: (1) Negligence. An- 
derson v. WBischen, 16 F.(2d) 54; 
Southern Express Co. v. Roseman, 
Sie NSor V6l2)- "206 2Ala. 6810) shia 
v. Tally, 181 P. 81, 40 Cal. App. 585; 
Hillis —v. Central California Trac- 
tion Co., 174 P.’407, 87 Cal.App. 390; 
Rudolph v. Wannamaker, 288° PS 2:96, 
41 Idaho 98; General American Tank 


[64 C. J.—57] 


66 


TRIAL 


Car Corporation vy. Melville, 145 N.E. 
890, 198 Ind. 529; Terre Haute, I. & 
BE. Traction Co. v. Hayes, 145 N.E. 569, 
195’ Ind. 638; Ebert v. Metropolitan 
St. Ry. Co., 160 S.W. 34, 174 Mo.App. 
45; Payne v. Shirley, (Tex.Civ.App.) 
243 S.W. 285. (2) Contributory neg- 
ligence. Beaumont Traction Co. v. 
Happ, 122 S.W. 610, 57 Tex.Civ.App. 
427. (3) Assumption of risk. Car- 
nego v. Crescent Coal Co., 146 N.W. 
38, 164 Iowa 552, Ann.Cas.1916D 794. 


[b] ITlustrations.—(1) Where, in 
an action for personal services, the 
jury are instructed that the contract 
must be established by clear and un- 
equivocal proof, it is not error to re- 
fuse to give another instruction put- 
ting the burden on plaintiff to prove 
the existence of the contract. Rudy 
Mea Rudy eos MOTO: Car, tso9. C2) 
Where the issue was whether plain- 
tiff’s gift of a ring to defendant was 
conditioned upon their engagement 
to marry, and the court charged the 
jury that if they believed that, when 
plaintiff gave defendant the ring, they 
were not engaged, their verdict should 
be for defendant, sufficiently covered 
the requested instruction that the 
burden was on plaintiff to show that 
he was engaged to defendant when 
he sent the ring, and refusal of the 
request was harmless. Sykes _v. 
Wood, 91 So. 320, 206 Ala. 534. (3) 
Where, in a personal injury action, 
the trial court placed the burden of 
proof on plaintiffs as to every ma- 
terial allegation in their petition, it 
was unnecessary to repeat that in- 
struction at  defendant’s request, 
there being no showing that the jury 
were misled as to the burden of proof 
being on plaintiffs as to defendant’s 
negligence and amount of damages, 
which is the test. Zucht v. Brooks, 
(Tex.Civ.App.) 216 S.W. 684. 


Instructions as to burden of proof 
in, general see supra § 619. 


33. Sinclair v. Pioneer Truck Co., 
196 P. 281, 51 Cal.App. 174; Hill Coun- 
ty Cotton Oil Co. vy. Gathings, (Tex. 
Civ.App.) 154 S.W. 664; Missouri, K. 
& T. Ry. Co. of Texas vy. Coker, (Tex. 
Civ.App.) 143 S.W. 218; Goodwin v. 


Simpson, (Tex.Civ.App.) 136 S.W. 
1190. 
[a] Thus it is not error to refuse 


to give defendants’ proposed instruc- 
tions advising the jury as to where 
the burden lay as to each of the is- 
sues, enumerating them, where the 
jury was familiar with the only con- 
troverted issues in the case, and the 
court instructed generally to the ef- 
fect that the duty was imposed upon 
plaintiff to prove the allegations of 
his complaint by a preponderance of 
the evidence, and that matters of de- 
fense pleaded by defendants could be 
established only by a preponderance 
of the evidence. Sinclair v. Pioneer 
Truck Co., 196 P. 281, 51 Cal.App. 174. 


34. Northwestern Nat. Ins. Co. v. 
Westmoreland, (Tex.Civ.App.) 215 S. 
VAT: 


35. Emery v. Monongahela West 
Penn Public Service Co., (W.Va.) 163 
S.B. 620. 

36. U.S.—TInternational Lumber 
Cov view. S5 230 Hi8io, 14 6 C.CeAnaGuE 

Ark.—Delight Lumber Co. vy. Hen- 
derson, 150 S.W. 868, 105 Ark. 334. 

Cal.—Silvey v. Harm, (App.) 8 P. 
(2d) 570; Caraveo v. Pickwick Stages 
System, 298 P. 516, 113 Cal.App. 443; 


(64 C.J.] 897 


bility,?4 or on the rule of unanimity of the jury 
in reaching a verdict.?° 
by other instructions, the court may also refuse a 
requested instruction as to the preponderance of 
the evidence or degree of proof required,®® the 


Where properly covered 


Smith v. Hollander, 259 P. 958, 85 Cal. 
App. 535; Duffield v. Payne, 227 P. 
217, 66 Cal.App. 767. 


Colo.—Clark v. Giacomini, 277. P. 
306, 85 Colo. 530; Parris v. Jaquith, 
LOT “Es 1505470) Cole. 637 4 


Conn.—Appeal of Wheeler, 100 A. 
13, 91 Conn. 388. 


D.C.—Washington Times Co. v. 
Murray, 55 App.D.C. 32, 299 F. 903; 
Globe Furniture Co. v. Gately, 51 App. 
D.C. 367, 279 F.-1005. 


Ga.—Hobbs vy. Hobbs, 156 S.E. 664, 
171 Ga. 779; Falkner v. Behr, 175 
Ga. 671; Roberts v. Allen, 122 S.E. 
86, 31 Ga.App. 660; Central of Geor- 
gia Ry. Co. v. Trammell, 97 S.E. 461, 
23 Ga.App. 25. 


Ill.— Schaffner vy. C. F. Massey Co., 
110 N.E. 381, 270 Ill. 207 [aff 189 Ill. 
App. 391]; Little v. Peoria Ry. Co., 
215 Ill App. 385; Schimanski v. Chi- 
cago Rys. Co., 205 Ill.App. 364; Grant 
Vs (Chicago: & N7 Wo R.eCo. ional 
App. 292. 


Ind.—General American Tank Car 
Corporation vy. Melville, 145 N.E. 890, 
198 Ind. 529; Chicago, L. S. & S. B. 
Ry. Co. v. Walas, 135 N.E. 150;+892) > 
Ind. /369, 22, A..R. 1212; Beard v. 
Ball, (App.) 182 N.E. 102. 


, Iowa.—Corell vy. Williams & Hunt- 
ing, 148 N.W. 633. [aff 155 N.W. 982, 
173 Iowa 571, Ann.Cas.1918A 117]. 


Mich.—MecNeal v. Detroit United 
Ry., 164 N.W. 417, 198 Mich. 108; 
Murdock v. Roe, 152 N.W. 969, 186 
Mich. 233. 


Mo.—Dillinder v. Weeks, (App.) 50 
S.W.(2d) 152; Blitt v. Heinrich, 33 
Mo.App. 243. 


N.M.—Roehl v. 
1010, 31 N.M. 616. 


N.Y.—Drena y. Travelers’ Ins. Co., 
183 N.Y.S. 439, 192 App.Div. 7038. 


Or.—Branch v. Lambert, 205 P. 995, 
103 Or. 428; Hickey v. Daniel, 195 P. 
812, 99 Or. 525; Guild v. Portland Ry., 
Piebt & Power Co., 131 P. 310, 64 Or. 

Tex.—Wilson v. Lucas, 14S 
78 Tex. 292; Winters Mut. Aid Ass’n 
v. Corum, (Civ.App.) 297 “SW. 238; 
Gulf, C. & S. F. Ry. Co. v. Saunders, 
(Civ. App.) 295 S.W. 2838; Davis v. 
Christensen, (Civ.App.) 247 S.W. 303 
[error den 278 S.W. 1114, 114 Tex. 
581]; Galveston, H. & H* R. Col ‘v. 
Greb, (Civ.App.) 132 S.W. 489. 


Wis.—Herlitzke v. La Crosse Inter- 
urban Telephone Co., 130 N.W. 59, 
145 Wis. 185; Miske v. Thom, 128 N. 
W. 858, 144 Wis. 178. 


{a] TIllustrations.—(1) It is not 
error to refuse to charge that, if the 
weight of the evidence was equally 
balanced, as to which plaintiff had 
the burden of proof, he would not be 
entitled to prevail, where the court 
has clearly charged the _ statutory 
provision, defining preponderance of 
the evidence. Roberts v. — Allen, 

86, 31 Ga.App. 660. (2) 
It is not error to refuse to in- 
struct as to the duty of the jury if 
there should be an exact equipoise 
in the evidence, where the court in- 
structs that plaintiff has the burden 
to establish his claim by a. fair pre- 
ponderance of the evidence. Hawken 
v. Daley, 81 A. 1053, 85 Conn 16. (3) 
Where the jury was properly instruct- 
ed as to the preponderance of evi- 
dence, a refusal to instruct that even- 


Anderson, 249 P. 


-W. 690, 
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competency of testimony,** the weight and effect of | ing a verdict.** 


the evidence, and general rules for weighing the 
same,®* such as with regard to the conclusiveness 
of expert testimony,®® the effect of admissions,*° 
the effect of the nonproduction of certain evidence 
or witness,*? and as to the matters of fact to be 
established on a given proposition by the evidence‘? 
or to be considered by the jury,** and as to direct- 


ly balanced evidence required a ver- 
dict for defendant was not error. 
Roehl v. Anderson, 249 P. 1010, 31 
N.M. 616. (4) A refusal to instruct 
that fraud and deceit must be estab- 
lished by clear and convincing evi- 
dence is.not error where an instruc- 
tion is given that it must be estab- 
lished by a preponderance of the evi- 
dence. Sutton vy. Ahart, 252 P. 346, 
80 Colo. 420. 

Instructions as to degree of proof: 
In general see supra §§ 631-636. ‘ 
Of negligence in general see Negli- 

gence § 942. 


oF Miller vy. Eversole, 184 Ill.App. 
362, 
38. U.S.—Kansas City, Southern 


way. Co. Vv. Clinton, /224 Ey 896; 140°C. 
C.A. 340. 

Ala.—Bynum Bros. y. State, 112 So. 
348, 216 Ala. 102. 

Ark.—Missouri Pac. R. Co. v. Mor- 
rison, 1 S.W.(2d) 560, 175. Ark. 1091. 
' Conn.—Walsh_v. Studwell, 135 A. 
554, 105 Conn, 453: 

Ga.—Garner v. State Banking Co., 
102 S.E. 442, 150 Ga. 6; City Ice De- 
livery Co. v. Turley, 160 S.E. 517, 44 
Ga.App. 32; George v. McCurdy, 157 
S.E. 219, 42 Ga.App. 614; Yellow Cab 
Co. va Echols, 421 S.B. 247, 314 .Ga. 
App. 493. 

Ill.—Krieger v. Chicago Carton Co., 
185 Ill.App. 582; Ganguzza v. Samp- 
sell, 184 Ill.App. 34. 

Ind.—Pittsburgh,:.C.,.C.. & St. L. 
Ry. Co. v. Broderick, 102 N.H. 887, 56 
Ind:App. 58; Pittsburgh, C., C. & St. 
L. Ry. Co. v. Cottman, 101 N.E. 22, 52 
Ind.App. 661; Vandalia R. Co. v. Bak- 
er, 97 N.E. 16, 50 Ind.App. 184. 

Iowa.—State v. Wrangler, 132 N.W. 
22, 151 Iowa 555. 

Kan.—Griffith v. Midland Valley R. 
Co., 166 P. 467, 100 Kan. 500 [cert den 
88 S.Ct. 12; 245 U.S. 653, 62 L.Ed. 522 
and error dism 38 S.Ct. 183, 245 U.S. 
633, 62 L.Ed. 522]. 

Mass.—Buckley v. Frankel, 159 N. 
BE. 459, 262 Mass. 18. 

Mich.—Reese v. Detroit United Ry., 
124 N.W. 539, 159 Mich. 600. 

Mo.—Braden y. Friederichsen Floor 
& Wall Tile Co., 15 S.W.(2d) 923, 223 
Mo.App. 700; Carroll v. St. Louis-San 
Francisco Ry. Co., (App.) 290 S.W. 
647; Raymond v. Elm Tree Inn Co., 
245 S.W. 354, 211 Mo.App. 493. 


N.J.—Halpin y. Tillou, 126 A. 665, 
2 N.J.Misc. 1100. 

Tex.—Marine Bank & Trust Co. v. 
Epley, (Civ.App.), 10 S.W.(2d) 7389. 

Utah.—Olsen v. Oregon Short Line, 
ete; Re Coes P4623;°9. Utah 129; 


Wis.—Hendrickson y. Wisconsin 
Cent. Ry. Co., 122 N.W. 758, 126 N.W. 
686, 143 Wis. 179; Roedler v. Chicago, 
etc,, R. Co., 109 N.W. 88, 129 Wis. 270; 
Barndt v. Frederick, 47 N.W. 6, 78 
Wis. 1, 11 L:R.A. 199. 

[a] Instruction held properly re- 
fused as to weighing: (1) Answers 
to questions in depositions. Garner 
v. State Banking Co., 102 S.H. 442, 150 
Ga. 6. (2) Effect of calling opposite 
party as witness. Walsh v. Studwell, 
135 A..554, 105 Conn. 453. (3) Opin- 


ion evidence. Bynum Bros. v. State, 
112 So. 348, 216 Ala. 102; Alabama 
Great Southern R. Co. v. Sheffield, 104 
So./ 222, 213° Ala. 15. 


{b] Discretionary action of court. 
—The giving or refusing of a re 
quested instruction admonishing the 
jury as to the way they should weigh 
and consider the evidence and apply 
the law is discretionary, and there 
is no abuse of discretion in refusing 
it, where the jury, in addition to being 
fully instructed on all the issues, 
have been given the usual instruction 
to the effect that they are the sole 
judges of the weight of the evidence 
and the credibility of witnesses, and 
that in determining credibility they 
may consider a witness’ interest, etc. 
Raymond v. Elm Tree Inn Co., 245.8. 
W. 354, 211 Mo.App. 493. 


[c] Limiting scope.——Refusal of 
instructions limiting the scope of cer- 
tain admitted evidence, requested as 
one of thirty instructions when hand- 
ed up to the court at the conclusion 
of the evidence, is not error, where 
the court at the time of its introduc- 
tion had also explained its purpose 
and limited its application. Griffith 
v. Midland Valley R. Co.; 166 P. 467, 
100 Kan. 500 [cert den 88 S.Ct. 12, 245 
U.S. 653, 62 L.Ed. 522, and error dism 
eboni ss 133, 245 U.S. 633, 62 L.Ed. 


[d] Where facts are conclusive- 
ly established or admitted by parties, 
it is not improper to refuse to so in- 
struct, where the jury is directed to 
consider the evidence to establish 
such facts. Murray v. Empire Dist. 
Electric Co., 162 P. 1145, 99 Kan. 507. 


Instructions as to general rules for 
weighing evidence in general see su- 
pra § 622. 

39. Taylor vy. Continental Supply 
Co., 16 F.(2d) 578; McLean v. Crow, 
26 P. 596, 88 Cal. 644; Czapinski v. 
Thomas Furnace Co., 149 N.W. 477, 
158 Wis. 635. | 

Instructions as to credibility of ex- 
pert witness in general see supra §§ 
627, 628. 

40. Boswell v. Thompson, 
73, 160 Ala. 306; 


49 So. 
Fleming v. Patter- 


[a] Request not covered.—In det- 
inue for oxen which plaintiff claimed 
were sold to him by a third person 
authorized by defendant to do so, a 
requested charge that, although the 
jury might believe that defendant 
made an admission of authority, 
plaintiff could not recover unless the 
jury was reasonably satisfied that he 
in fact authorized the sale, was not 
covered by a charge that the burden 
of proof was on plaintiff to prove 
to the reasonable satisfaction of the 
jury that defendant authorized the 
third person to sell the steers. Bos- 
en v. Thompson, 49 So. 73, 160 Ala. 

Instructions as to admissions in 
general see supra § 626. 

41. Treuhaft v. Bender, 184 N.Y. 
S. 805, 1938 App.Div. 666 [aff 1385 N, 
E. 916, 283 N.Y. 556, rearg den 135 N. 


[§ 705] (4) Credibility of Witnesses.**® 
quested instruction on the credibility of witnesses, 
and the weight to be given their testimony, may 
properly be refused where it is substantially and 
correctly covered by the general charge or other 
instructions given.*® 
has given a general charge on the credibility of wit- 


[§§ 704-705 


\ 


A re- 


For example, where the court 


E. 936, 283 N.Y. 603]; Treuhaft v. 
Bender, 184 N.Y.S. 954, 194 App.Div. 
916; Christensen y. Reid, 240 P. 1113, 
241 P. 1009, 116 Or. 554. 

[a] Thus a requested instruction 
that, if plaintiff could prove allega- 
tions of complaint by stronger and 
more satisfactory evidence than that 
adduced, evidence adduced should be 
viewed with distrust, was properly 
refused, where the court gave sub- 
stantially same instruction but ap- 
plied it to both parties: Christensen 
v. Reid, 240 P. 1113, 241 P. 1009, 116 
Or. 554. 

Instructions as to effect of nonpro- 
duction of evidence in general see in- 
fra § 620. 

42. U.S.—International Lumber Co. 
v. U. S:, 231.F. 873, (146 1C.CsAR 69, 


Ark.—Missouri Pac. R. Co. v.. Hill, 
215 S.W. 676, 144 Ark. 641. 

Ill——Metzger v. Manlove, 89 N.E. 
249, 241 Ill. 113; Carroll v. Rabber- 
man, 88 N.E. 995, 240 Ill. 450. i 


Or.—Scheurmann y. Mathison, 136 
Pi330,.60 Or 4h9- 

Tex.—Ft. Worth v. Nelson, (Civ. 
App.) 220 S.W. 123; Texas Refining 
oe v. Sartain, (Civ.App.) 206 S.W. 

[a] Tllustrations.—(1) Where, in 
an action against a city for personal 
injuries on a sidewalk, the jury were 
told that the burden was on piaintiff 
to make out her case by a preponder- 
ance of the evidence, and that if she 
failed to discharge that burden ver- 
dict should be returned for the city, 
there was no reversible error in re- 
fusing to further charge that each 
particular fact relied on by plaintiff 
must be established by a preponder- 
ance of the evidence. City of Ft. 
Worth vy. Nelson, (Tex.Civ.App.) 220 
S.W. 123. (2) The giving of instruc- 
tions assuming to state all the facts 
essential to recovery makes it un- 
necessary to give a requested instruc- 
tion reciting certain other facts, and 
stating that proof of them is unnec- 
essary to right of recovery. Metzger 
v. Manlove, 89 N.E. 249, 241 Ill. 113. 


43. Herzberg v. Riddle, 54 So. 635, 
171 Ala. 368; Sternes v. Sutter Butte 
Canal Co., 278 P. 921, 99 Cal.App. 465; 
State v. Laughlin, 35 N.W. ‘448, 73 
Iowa 351. . 


44, Ball v. Grismore, 239 S.W. 524, 
210 Mo.App. 16. 


45. Instructions as to credibilit 
Ge eennee in general see supra e4 


46. Ala.—Gilliland v. Hawkins, 112 
So. 454, 216 Ala. 97. 


Cal.—Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal:-App:. 10;' Ellis v. 
Central California Traction Co., 174 P. 
407, 87 Cal.App. 390. 

Ill.—Engstrom v. Olson, 
App. 480. 
ieee v. Ball, (App.) 182 N.E. 

Iowa.—Burke v. Town of 
223 N.W. 397, 207 Iowa 585; 
less v. Ripley, 67 N.W. 109, 98 Iowa 
290; Allen v. Kirk, 47 N.W. 906, 81 
Iowa 658; Upton v. Paxton, 33 N.W. 
773, 72 Iowa 295. i : 
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Guther- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nesses, and the weight to be accorded their testi- 
mony,’ it may properly refuse to single out a par- 
ticular witness and charge respecting the credibil- 
ity or weight of his testimony ;47 
court instruets the jury to consider the interest or 
lack’ of interest of the witnesses in the result of 
the verdict, in weighing the evidence and in test- 
ing the credibility of the witnesses it may refuse 
a requested. instruction pointing out some partic- 
ular matter affecting such interest,t® or singling 


Md.—Stewart & Co. v. Howell, 110 
A. $99, 1386 Md. 428. 


Mo.—Raymond v. Elm Tree Inn Co., 

245 S.W. 354, 211 Mo.App. 493; King 
v. Metropolitan Life Ins. .Co., "(App.) 
211 S.W. 721; Wiedeman v. St. Louis 
Taxicab Co., 165 S.W. 1105, 1106, 182 
Mo.App. 523, 530. 

Mont.—White v. Chicago, M. & P. 
S&S. Ry. Co.,.143 P. 561, 49 Mont. 419. 

N.C.—Gatlin v. Norfolk-Southern R. 
Co;,, 102) S.H.2079,, 179" N.C.7483. 


Okl.—First State Bank of Inola v. 
Dickerson, 245 P. 54, 119 Okl. 103. 


fa ena eee v. Aldrich, 158 A. 
[a] MTllustrations.—(1) Where the 


court charged that the credibility of 
the witnesses. and the weight of the 
evidence as to any adequate explana- 
tion offered by defendant were for the 
jury, the refusal to charge that the 
jury were not bound to believe de- 
fendant’s explanation of the accident, 
unless they were satisfied that it was 
true, was not erroneous. Carroll v. 
Boston Elevated Ry. Co., 86 N.B. 793, 
200 Mass. 527. (2) Where a plaintiff 
suing for an injury denied stating, 
within a few minutes after the acci- 
dent, that he was not hurt, and the 


court gave a general charge on the] 


eredibility of witnesses, the refusal 
1o charge that if plaintiff knowingly 
made a statement against his interest 
the law presumed the statement to be 
true was proper. Semple v. United 
Rys. Co. of St. Louis, 133 S.W. 114, 
152 Mo.App. 18. 

{b] As to disregarding testimony 
of false witness.—(1) Instructions 
that the jury were the sole judges of 
the facts and credibility of witnesses 
and weight to be given their testi- 
mony, and if they found a witness 
had testified falsely they might dis- 
regard any or all of his testimony, 
sufficiently covered a requested in- 
struction concerning disregarding tes- 
timony of witness who had been suc- 
cessfully impeached, which was re- 
fused. First State Bank of Inola v. 
Dickerson, 245 P. 54, 119 Okl. 108. (2) 
Refusal of an instruction that, if a 
witness has willfully and knowingly 
testified falsely, you may disregard, 
ete., was not prejudicial, where the 
court instructed, in addition to 
elaborate instructions on credibility, 
that a witness, false in one part of his 
testimony, is to be distrusted in oth- 
ers. ‘Reynolds v. E. Clemens Horst 
Co. 270 5P, 082,85 CalApp. 711. 

47. U.S..-Grand Trunk Western 
ie Go. v. Lindsay, 201 °F. 836, 120 
POVGPAL 166 [att 84 1S.Cb.. 591.0233 UES. 
42, 58 L.Ed: 838]. 

Mich.—Silverstone v. London As- 
sur. Corporation, 153 N.W. 802, 187 
Mich. 333. 

Mo.—Hoggard y. Dickerson, 165 S. 
W. 1135, 180 Mo.App. 70. 

Tex.—Fort Worth & D. C. Ry. Co. 
v. Miller, 247 S.W. 503, 112 Tex. 350. 

_ W.Va.—Horton, v.j Tyree,. 139. S.E. 
737, 104 W.Va. 238. 

[a] Illustrations. — (1) Where 

such a general charge has been given 


TRIAL 


result.*® 


or, where the | Thereto.5° 


it is not error to refuse to give an 
instruction to the effect that, if the 
jury believed that any person will- 
fully testified falsely to any material 
fact, they have a right to disregard 
all the testimony of such witness so 
testifying falsely, or to give his testi- 
mony, or any part thereof, such 
weight only as in their opinion the 
same may be entitled to. Horton v. 
Tyree, 139.S.E. 737, 104 W.Va. 238. 
(2) Where an issue as to plaintiff’s 
permanent injury resolved itself into 
a question of his veracity, refusing an 
instruction that, if jury believed 
plaintiff was feigning in some respect, 
they would find against him in that 
regard, was proper, in view of a gen- 
eral instruction that the jury were 
exclusive judges of the credibility of 
witnesses and the weight of their tes- 
timony. Fort Worth & D. C. Ry. Co. 
v. Miller, 247 S.W. 503, 112 Tex. 350. 
(3) Where the court fully instructed 
on the credibility of witnesses and the 
effect to be given their interest in the 
result, there was no error in refusing 
to instruct that plaintiff’s statements 
against her interest were to be taken 
as true. Pone v. Missouri Pac. Co., 
(Mo.) 175 S.W. 955. 


48. Green v. Freeman, 227 S.W. 
982, 148 Ark. 654; Juchert v. Tenent, 
(Cal.App.) 14 P.(2d) 617. 

49. Dundee Petroleum Co. v. Clay, 
267 F. 145 [cert den 41 S.Ct. 377, 255 


U.S. 574, 65 L.Ed. 793] (financial in- 


terest); Denver City Tramway Co. v. 
Brumley, 116 Ps 1051, 51 Colo. 251. 
Kristel v. Michigan Cent. R. Co., 213 
Ill. App. 518. 


[a] Thus, where the court charged 
that the jury, in determining the 
weight of the evidence, should con- 
sider the motives of the witnesses and 
their interest in the result, and should 
consider their bias or prejudice, the 
refusal to charge that the jury in con- 
sidering plaintiff’s evidence must con- 
sider that he was the plaintiff and 
directly interested in the result, was 
not erroneous because substantially 
covered by the instruction given. 
Denver City Tramway Co. v. Brumley, 
116 P. 1051, 51 Colo. 251; Denver City 
Tramway Co. v. Cowan, 116 P. 136, 
51 Colo, 64. 

50. Instructions in actions on con- 
tracts in general see Contracts §§ 
1019-1031. 


51. See supra § 699. 

52. U.S.—Taylor ~v. Continental 
Supply Co., 16 F.(2d) 578; Pulver v. 
Union Iny. Co., 279 F. 699; American 


Fuel Co. v. Interstate Fuel Agency, 
261 F. 120; New York & Porto Rico 
S. S. Co. v. Guanica Centrale, ye ine 
820, 145 C.C.A. 640. . 
Ala.—Copeland v. Dabbs, 129 So. 88, 
221 Ala. 489; Culwell v. Edmondson, 
129 So. 276, 221 Ala. 424. 
Ark.—Williams v. Newkirk, 181 S. 
W. 304, 121 Ark. 439; Fogel v. Butler, 
131 S,W. 211, 96 Ark. 87. 
Cal.—Placentia Co-op. Orange 
Growers’ Ass’n v. Henning, 5 P.(2d) 
444, 118 Cal.App. 487; Miller v. Mur- 
phy, 263 BP. 1031,..88 Cal.App. 601; 
Swain v. Kleiber & Co., 178 P. 728, 39 


[§ 706] (5) Contracts 
The general rule making it proper to 
refuse a requested instruction whieh is substantially 
and correctly covered by the general charge or other 
instructions given®! also applies to requested instrue- 
tions in an action on, or arising out of, a contract 
on issues involving the construction ‘and’ operation 
of the contract,5? and the amount of recovery or 
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out plaintiff and pointing out his nnipres in the 


and Actions Relating 


Cal.App. 341. 

Colo.—Post v. Lang, 147 P. 441, 27 
Colo.App. 225. 

Conn.~Spicer v. Hincks, 155 A. 508, 
113. Conn. 366, 76 A.U.R. 1519; Saf- 
ford v. McNeil, 129 A. 721, 102 Conn. 
684; Harper Machinery Co. v. Ryan- 
Unmack Co., 82 A. 1027, 85 Conn. 359. 


Ga.—Brown vy. Carmichael, 110 S.E. 
3,152) Ga. (353°. Bandrum v." Rivers; 
98 S.H. 477,°148 Ga. 774; First Nat: 
Bank v. Moore, 141 S.HE. 502, 37 Ga. 
App. 698; Smith Bros. v. Webb & 
Maury, 93 S.E. 74, 20 Ga.Apv. 313; 
Luke v. Batts, 76 S.E. 165, 11 Ga.-App. 
783; Thomason v. Keeney, 70 S.H. 
220, 8 Ga.App. 852; Sims v. Scheussler, 
64 S.E. 99, 5 Ga.App. 850. 


Ill.— Christopher, etc., Architectural 
Iron, etc., Co. v. Yeager, 67 N.E. 166, 
202 Til. 486 faff 105 c1LApp. 1261; 
Stresenreuter Bros. v. Bowes, 233 Ill. 
App. 143. 

Iowa.—Zalesky v. Fidelity & Casu- 
alty Co. of New York, 157 N.W. 858, 
176 Iowa 267; Scott v. Stewart, 140 
N.W. 421, 161 Iowa 141. 

Ky.—Caudill v. Finley Bros., 4 S. 
W.(2d). 368, 223 Ky. 544; Olive Hill 
Fire Brick Co. v. Mullins, 155 S.W. 
372, 153 Ky.) 293. 

Me.—Lunge v. Abbott, 95 A. 942, 
114 Me. 177. 

Mass.—Searls v. Loring, 176 N.E. 
212, 275 Mass. 403; Beatty v. Ammi- 
don, 157 N.H. 702, 260 Mass. 566; 
Ryder v. Ellis, 134 N.E. 692, 241 Mass. 
50; Hayes v. Maykel Automobile Co., 
125 N.E. 165, 234 Mass. 198; Rich v. 
Silverman, 103 N.E. 382, 216 Mass. 
195; Gagnon v. Sperry & Hutchinson 
Co., 92 N.B. 761, 206 Mass. 547. 

Mich.—Briggs & Turivas v. Ad- 
justable Table Co., 189 N.W. 66, 219 
Mich. 314. 

Mo.—Riddle v. Pelligreen Const. 
Co., 237 S.W. 827; 211 Mo:App:) 133 
{cert quashed 246 S.W. 171]. 


Mont.—Hayes v. BOERS 271 BP. 452; 
83 Mont. 185. 


Neb.—Kuhlman v. Shaw, 136 N.W. 
55, 91 Neb. 469 

N.Y Gilbert Vi OSC n ye ooo aN 
896, 232 N.Y. 296; D. & GC. Schwartz; 
Inc.) vi De? Sons, 1 69UN IS OLS a2 
Mise. 553. 


N.C.—Gambier y. Kimball, 
3, 168 N.C. 642. 


Ohio.—Rogers v. Garford, 159 N.E. 
334, 26 Ohio App. 244. 

Okl.—Attaway v. Bennington Lum- 
berliCo aid UP. 0N, 403: Ol sa bance 
Louis & S. F. R. Co. v. Akard, 159 P. 
844, 60 Okl. 4. 


Or.—Philomath State Bank - y, 
Gates, 264. P. 855, 124 Or. 494; Gordon 
v. Curtis Bros. A. D. Moodie House-+ 
Moving Co., 248 P. 158, 119 Or. 55. 


R.I.—C. L. Flaccus Glass Co. v. 
Gavin, 106-A. 582. 


Tex.—Dupuy v. Shilling, (Civ.App.) 
27 S.W.(2d) 323; Texas Pacific Coal 
& Oil Co. v. Stuara, (Civ.App.) 7 S.W. 
(2d) - 8785 Custenvvy. ‘Thasstone (Cive 
App.) 287 S.W. 528; Wells, Stilwell & 
Spears v. Mason, (Civ.App.) 258 S.W. 


85 S.E. 
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measure of damages for a breach thereof,®? such as 
on issues arising in an action on .a contract of em- 
ployment,>* as for professional services rendered 


TRIAL 


by an attorney,®° or for a broker’s commissions,°® or 


914; Hester v. Shuster, (Civ. App.) 234 
S.W. 713 [dism f w Nolan v. 
Young, (Civ.App.) 220 
Perkins v. Alexander, (Civ. App.) 209 
S.W. 789; Estes v. ‘Werguson, (Civ. 
App.) 203 S.W. 941; Wofford v. Strick- 
land, (Civ.App.) 160 S.W. 6 3; Dupuy 
Va Dawson, (Civ.App.) 147. S.W. 698; 
Holder v. Swift, (Civ.App.) 147 S.Ww. 
690; Dickinson Creamery Co. v. Lyle, 
(Civ.App.) 130 S.W. 904. 

Va.—Luck Const. Co. v. Russeli 
County, 79 -S.E. 393, 115 Va. 335. 

Wash.—Sunset Motor Co. v. Wood- 
ruff, 228 P. 519, 130 Wash. 516; Bay- 
ers v. Barry, 194 P. 993, 114 Wash. 
252; Harrild v. Spokane School Dist., 
192). 1, 112 Wash. 266, 19 A.L-R. 811. 


Wis.—Lyle v. McCormick Harvest- 
ing Mach. Co., 84 N.W. 18, 108 Wis. 
31> 51, LRA. 9906. 

[a] &hus, in an action for breach 
of contract, the refusal of an in- 
struction is not error where the in- 
structions given fully present the 
theories of the parties upon con- 
trolling issues. Saginaw Milling Co. 
v. Schram, 165 N.W. 652, 198 Mich. 
tus. 

[b] Bule of 
quested instruction: 
elements of a contract. Elmendorf v. 
Mulliken, (Tex.Civ.App.) 231 S.W. 
164. Asto: (2) Dealing with agent. 
Johnson v. W. H. Goolsby Lumber 
Co: (ex:Civ.-App.). 221, rSaws ise. 
(3) Reéngaging in business. Parrish 
v. Adwell, (Tex.Civ.App.) 124 S.W. 
441, (4) Repairing an automobile. 
Sunset Motor Co. v. Woodruff, 228 
P. 519, 130 Wash. 516. 

[ec] Abandonment. — Where the 
court submits an appropriate instruc- 
tion on the issue of abandonment of 
contract there is no error in refusing 
a requested instruction on the ‘sub- 
ject. Bush v. Wofford, 213 S.W. 751, 
139 Ark. 330; Wisconsin-Texas Oil 
Co. v. Clutter, (Tex.Civ.App.) 258 S. 
W. 265 [rev on other grounds 
(Commn.App.) 268 S.W. 921]. 

[d] Alteration.—Where the court 
fully presented defendant’s conten- 
tion that the contract had been filled 
in after she had written her signa- 
ture, a failure to charge the law as to 
alteration of a written instrument 
was not error. Black v. Bush, 89 S.H, 
834, 145 Ga. 402. 


text applied to re- 
(1) Defining the 


53. Ala.—Bixby-Theisen Co. v. 
Evans, 65 So. 81, 186 Ala. 507. 
Ky.—cC. -F. Kleiderer & Son_ v. 


Aldridge’s Ex’x, 170 S.W. 23, 160 Ky. 
638. 

Me.—Morneault v. 
915, 122 Me. 543. 

Mo.—Hillin v. La Fayette Land & 
Warming Co., (App.) 296 S.W. 243. 

Wash.—Wright v. J. F. Duthie & 
Co., 204 P. 191, 118 Wash. 564. 

[a] Bule applied as to punitive 
damages for failure to carry pas- 
senger. Edwards v. Southern Ry. Co., 
VR Seb ee bo, e Looe NiO Ai Sis mb eumt mane 
Southern Ry. Co., 69 S.H. 158, 87 S.C. 
184; Magill v. Seaboard Air Line 
Ry., 66 S.E. 561, 84 S.C. 416. 

[b] Requested instruction held not 
covered and improperly refused.—Mc- 
Kamey Bros. v. Jones, (Tex.Civ.App.) 
210 S.W. 607. 

54 Ark.—Bulman Furniture Co. v. 
Knox, 21 S.W.(2d) 161, 180 Ark. 1167; 
Leonard v. Henderson, 192 S.W. 180, 
127 Ark. 617. 


Cohen, 120 A. 


Conn.—Krawitz v. Ganzke, 159 A. 
897, 114 Conn. 662. 

Ga.—Meador v. Patterson, 103 S.E. 
95, 25 Ga.App. 267. 

Mich.—Andrews v. Murphy, 209 N. 
W638, 235. Mich.) 2365), Harmon vv. 
Parker, 160 N.W. 380, 193 Mich. 542. 


Mo.—Vernon v. Rife, (App.) 294 S. 
W. 747; Lipperd v. Lipperd’s Estate, 
163 S.W. 934, 181 Mo.App. 106. 

Mont.—Orem v. Hansen Packing 
Co., 7 P.(2d). 546. 

Or.—Graham v. Coos Bay, R. & E. 
R. & Navigation Co., 1389 Py 337, Tf 
Orss93s 

R.I.—Hobin vy, Hobin, 80 A. 595, 33 
R.I. 249. 

S.C.—Catlett v. Burke, 80 S.E. 610, 
S.C. 363. 
S.D.—McCarthy vy. Fell, 

497, 24 S.D. 74. 
Tex.—Harrison v. Bergmann, 125 S. 

W. 359, 58 Tex.Civ.App. 441; Wolf 

Cigar Stores Co. v. Kramer, 109 S.W. 

990, 50 Tex.Civ.App. 411. 

Va.—D. Buchanan & Son v. Ewell, 
139 S.E. 483, 148 Va. 762; Linkous v. 
Harris, 113 S.E. 831, 134 Va. 63; Yates 
v. Ley, 92 S.E. 837, 121 Va. 265. 

Instructions in actions on contracts 
of employment in general see Master 
and Servant §§ 131, 289-292. 


55. U.S.—Mason & Hanger Co. v. 
Burnam, 36 F.(2d) 330 

Cal.—Zimmer v. roieoune 132s es 
1026, 165 Cal. 523, Ann.Cas.1914D 368. 
Slade v. Harris, 135 A. 570, 
105 Conn, 436. 


Miss.—Lamar Hardwood Co. 
Case, 107 So. 868, 143 Miss. 277. 

Okl.—Turner v. Maxey, 144 P. 1064, 
45 Okl. 125. 

[a] Illustration. — An instruction 
that if a contingent fee contract was 
procured by the attorney’s solicita- 
tion, either personally or through an 
agent, recovery could not be had 
thereon whether or not promises were 
held out to the client, was sufficient, 
and refusal of other instructions with 
reference to such agreement was not 
reversible error. Lamar Hardwood 
Co. v. Case, 107 So. 868, 143 Miss. 277 


[b] Requested instruction held not 
covered by instruction given, as to 


96 


123 N.W. 


Vv. 


expenses, Tasker v. Cochrane, 271 P. 
503, 94 Cal.App. 361. 
Instructions in action for legal 


services in general see Attorney and 
Client § 358. 


56. Lowa. as v. Wyckoff, 174 
N.W. 26, 187 Iowa 148. 


Kan.—McClintick v. 
788, 91 Kan. 393. 
Ky.—Crawford-Chesterfield Co. 


By ley ws tame 


Vv. 


Snook, 142 S.W. 385, 146 Ky. 248. 
Me.—Mears v. Biddle, 120 A. 181, 
122 Me. 392. 


' Mass.—Hutchinson v. Plant, 105 N. 
BE. 1017, 218 Mass. 148. 


Minn.—Riley y. Belleview Trading 
Co., 202 N.W. 441, 162 Minn. 514, 


Mo.—Moffett v. Butler Mfg. Co., 46 
S.W.(2d) 869; Gilchrist v. Stark, 
(App.) 41 S.W.(24) 888; Brown & 
Fenwick Real Estate & Abstract Co. 
v. Marks, (App.) 226 S.W. 55; Whit- 
aker v. Bell Oil Co., 167 S.w. 619, 
182 Mo.App. 229; Pile yv. Allison, 153 
S.W. 273, 168 Mo.App. 636. 


Mont.—Lingquist v. Seibold, 199 P. 


for services rendered to a decedent.*7 
applies as to questions arising in an action on a 
bill or note,®& an action on a “contract of indemni- 
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The rule also 


709, 62 Mont. 162 [rev on other 
grounds 204 P. 170, 62 Mont. 166]. 

N.Y.—Comesky v. Fellows, 146 N.Y. 
S. 275, 161 App.Div. 23. 

Tex.—Weiss vy. Gaines, (Civ.App.) 
51 S.W.(2d) 428; Fridh v. Giberson & 
Kempff, (Civ.App.) 21 S:W.(2d) 563; 
McKinney v. Thedford, (Civ.App.) 166 
S.W. 443; Webb v. Harding, (Civ. 
App.) 159 S.W. 1029 [aff (Commn. 
App.) 211 S.W. 927]; Carl v. Wolcott, 
(Civ.App.) 156 S.W. 334; Hardesty v. 
Cavin, ,2((Civ-App»* 7149 'ssS: Wee sone 
Schramm y. Wolff, (Civ.App.) 126 S. 
W. 1185. 

Va.—lLow Moor Iron Co. of Virginia 
v. Jackson,i84 S.Ho-100) TT Warnes 
Middle Atlantic Immigration Co. v. 


Ardan, 78 S.E. 588, 115 Va. 148. 
Wash.—Payzant v. Caudill, 154 P. 
170, 89 Wash. 250. 
And see also Brokers § 130. 
[a] Thus, where the court in- 


structed that to be entitled to com- 
mission plaintiff must have been the 
“procuring” cause of a sale, it was not 
error to refuse to instruct that he 
must have been the “efficient” and 
“proximate” cause. McClintick v. 
Pyle, (3%.Pt 788; 9 Kan. 393: 

{[b] Requested instruction held 
improperly refused.—Andrew v. Mace, 
(Tex.Civ.App.) 194 S.W. 598; Shaller 
v. Johnson-McQuiddy Cattle Co., (Tex. 
Civ.App.) 189 S.W. 553. 


57. White v. Almy, 82 A. 
R.I. 29 [rearg den 82 A. 722]; 
v. Hobin, 80 A. 595, 33 R.I. 249. 


[a] Requested instructions held 
properly refused on a claim against 
an estate for personal services by 
decedent’s granddaughter. Hobin v. 
Hobin, 80 A. 595, 33 R.I. 249. 


[b] Request held not covered by 
instruction given.—In action on claim 
for personal services rendered dece- 
dent, error in omitting an instruction 
requiring the jury to find that at the 
time services were rendered claimant 
intended to charge and decedent un- 
derstood compensation was to be 
made therefor was not cured by tell- 
ing the jury they could not find for 
claimant if a family relationship 
existed, where such relationship did 
not exist. Brunnhert v. Boeckmann’s 
Estate, (Mo.App.) 258 S.W. 768. 

Allowance and payment of claims 
for services rendered to decedent see 
Pocuesr and Administrators §§ 878— 


397, 34 
Hobin 


58. Ala.—Walden v. Warren, 109 
So. 749, 215 Ala. 94; Lester v. Jacobs, 
103 So. 682,) 22 Ala. 614; Stull v. 

Daniel Mach. Co., 938 So. 583, 207 Ala. 
544; Vickery v. Bagge ett, 101 So. 102, 
20 Ala. App. 143 [rev on other grounds 
101 So. 104, 211 Ala. 610]; Watson v. 
Rollins, 90 So. 60, 18 Ala. App. 125. 


Ark.—Hamburg Bank v. Ahrens, 
177 S.W.°14, 118 Ark. 548. 


Colo.—Farmers’ Bank & Trust Co. 
v. Miller, 249 P. 644, 80 Colo. 121. 


D.C.—Redman vy. Smith, 51 App.D. 
CORP aIE Ree) ATR SSIES 


Ga.—John Deere Plow Co. v. An- 
derson, 116 S.E. 38, 29 Ga.App. 497. 


Iowa.—Windahl vy. Hasselman, 200 
N.W. 5838, 198 Iowa 1001. 


Kan.—Holloway v. Gano, 262 P. 573, 
125 Kan. 3; International Harvester 
Co. of America v. Franklin County 
era: Co., 167 P. 1057, 101 Kan. 


For Jater cases, developments and changes in the law see Annotations, same title and section number. 
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ty,®® insurance policy,®® contract of purchase and 
sale,*! or contract to make a will.®? 
er cases in which the requested charge was not suffi- 


Ky.—Farmers’ Bank of West Louis- 
Bile v. Birk, 201. S.W. 315, 179 Ky. 
761. 


Mo.—Citizens’ Bank of Edina v. 
Kriegshauser, (App.) 273 S.W. 764. 

Va.—-Good v. Dyer, 119 S.E. 277, :137 
Va. 114; Bowman v. First Nat. Bank, 
80 S.E. 95, 115 Va. 463. 

fa] MTllustration.—Where, in an ac- 
tion on a note on behalf of a bank 
which claimed to be the transferee; 
the defense was payment to the payee 
and the court charged that unless the 
jury believed that the payee received 
money or its equivalent from the 
bank for the note sued on they should 
find for defendants, so that the issue 
of ownership by the bank was re- 
stricted to actual purchase, no pos- 
sible prejudice could have resulted to 
defendants from the refusal of their 
requested charges based on their 
theory that the note was only condi- 
tionally committed to the possession 
of the bank. Slaughter v. Green, 87 
So. 358, 205 Ala, 250. 


{b] Bona fide holder.—Where the 
court has charged as to what consti- 
tutes a bona fide holder of commer- 
cial paper it is not error to strike a 
similar statement from one of defend- 
ant’s requested charges. Little v. 
Arkansas Nat. Bank, 167 S.W. 75, 113 
Ark. 72. 


Instructions in action on bill or note 
in general see Bills and Notes §8§ 
1394-1404. 


59. Indemnity Ins. Co. of North 
America v. Krone, 9 S.W.(2d) 33, 177 
Ark. 953, 60 A.L.R. 1493. 


Instructions in action on indemnity 
contract in general see Indemnity § 
73. 


60. U.S.—Great American Ins. Co. 
of New York v. Roney & Berger Co., 
42 F.(2d) 816; General Accident, 
Fire & Life Assur. Corporation v. 
Savage, 35 F.(2d) 587; Connecticut 
Fire Ins. Co. of Hartford, Conn., v. 
Hurst, 11 F.(2d) 254; Atlas Assur. 
Co., Limited, of London, England, y. 
Burst, 11 E.(2d) 250: 


Ala.—Life & Casualty Co. of Ten- 
nessee v. Street, 105 So. 672, 213 Ala. 
588; National Casualty Co. v. .Mc- 
Carn, 93 So. 31, 207 Ala, 321. 


Ark.—Watkins vy. Metropolitan Life 
Ins) (Cos, 7250 ‘SOW... 350, 168 Ark: 3865 
Eminent Household of Columbian 
Woodmen vy. Howle, 187 S.W. 176, 124 
Ark. 224; Gray v. Blackwood, 174 S. 
W. 541, 117 Ark. 100; Knights of Mac- 
cabees v. Anderson, 148 S.W. 1016, 104 
Ark, 417. 


Ga.—Mutual Life Ins. Co. of New 
York v. Dickens, 161 S.E. 657, 44 Ga. 
App. 429. 


Ill.—Niemann v. Security Ben. 
Ass’n, 183 N.E. 223, 350 Ill. 308. 


Kan.—Starr v. Great American Life 
Ins. Co. of Hutchinson, 219 P. 514, 
1i4 Kan. 315. 


Ky.—Equitable Life Assur. Soc. of 
U. S. v. Fannin, 53 S.W.(2d) 708, 245 
Ky. 474; Adtna Life Ins. Co. v. Mc- 
Cullagh, 215 S.W. 821, 185 Ky. 664. 


Md.—Mutual Life Ins. Co. v. Robin- 
son, 80 A. 1085, 115 Md.: 408. 


Mass.—Shapiro v. Security Ins. Co., 
152 N.E. 370, 256 Mass. 358; Monjeau 
v. Metropolitan Life Ins. Co., 94 N.E. 
302, 208 Mass, 1. 

Mich.—Silverstone v. London As- 
sur. Corporation, 153 N.W. 802, 187 
Mich. 333. 

Mo.—Mayhew v. Mutual Life of 
Illinois, 266 S.W. 1001, 217 Mo.App. 
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But, as in oth- 


429; Schuler v. Metropolitan Life 
shee Co., 176 S.W. 274, 191 Mo.App. 


N.J.—Public Nat. Bank of New 
York y. Patriotic Ins. Co. of America, 
144, A. 566, 105 N.J.Law 477; Singer 
v. Home Ins. Co. of America, 135 A. 
274, 4 N.J.Misce. 1044. 


N.D.—Roquette v. Farmers’ 
Co., 191 N.W. 772, 49 N.D. 478. 


Or.—Kendall v. Travelers’ Protec- 
tive Ass’n, 188 P. 188, 95 Or. 569. 


Tenn.—Turner v. National Life & 
Accident Ins. Co., 17 S.W.(2d) 13, 159 
Tenn. 130. 


Tex.—Roth v. Travelers’ Protective 
Ass’n of America, 115 S.W. 31, 102 
Tex. 241, 132 Am.S.R: 871, 20 Ann.Cas. 
97 [aff (Civ.App.) 108 S.W. 1039]; 
International Travelers’ Ass’n v. Dix- 
on, (Civ.App.) 283 S.W. 681; Milwau- 
kee Mechanics’ Ins. Co. vy. Frosch, 
(Civ.App.) 130 S.W. 600. 


Va.—Mutual Life Ins. Co. of New 
yee v. Brown, 119 S.E. 142, 137 Va. 


Wash.—David v. Fidelity-Phenix 
Hire Ins. Co. of New York, 145° P. 
199, 88 Wash. 242. 


And see also Fire Insurance § 781; 
Insurance § 877; Life Insurance § 
451; Motor Vehicles § 1137; Mutual 
Benefit Insurance § 303. 


[a] Request not covered.—In an 
action against a fraternal insurer for 
accident benefits, a requesited instruc- 
tion that if plaintiff directed a barber 
to remove an ingrowing hair, and he 
proceeded to remove it under plain- 
tiff’s instructions, plaintiff could not 
recover, although the work was un- 
skillfully done, and the results not 
such as were anticipated, was not cov- 
ered by an instruction given, which 
permitted the jury to find the element 
of accident in the barber’s unskillful- 
ness. Kendall v. Travelers’ Protec- 
Line gk of America, 188 P. 188, 95 

Yr 


[b] Windstorm insurance. — (1) 
In an action on a windstorm insur- 
ance policy, containing a clause that 
it was optional with the insurer to re- 
pair, restore, or rebuild the building 
in the case of damage, where the 
whole building, including both the 
superstructure and the foundation, 
had been destroyed, it was not error 
to refuse defendant’s instruction as to 
the effect of a good-faith offer to re- 
pair, where the court in substance 
told the jury that they might take 
this fact into consideration in assess- 
ing the damages. Roquette v. Farm- 
ers’ Ins. Co:, 191 N.W. 772, 49 N.D. 
478. (2) Windstorm insurance in 
general see Cyclone and Tornado In- 
surance 17 C.J. p 693. 


61. U.S.—Kimble v. Kiser, 59 FE. 
(2d) 626: Griffin Grocery Co. v. Rich- 
ardson, 10 F.(2d) 467. 


Ala.—Gorman-Gammill Seed & 
Dairy Supply Co. v. Carlisle, 124 So. 
288, 220 Ala. 116; Ellis Motor Co. v. 
Hibbler, 121 So. 47, 219 Ala. 58. 


Ark.—Chalfant v. Haralson, 3 S. 
W.(2d) 38, 176 Ark. 875; Purse Bros. 
v. Watkins, .284 S.W. 533, 171 Ark. 
464; Joe Lyons Machinery Co. v. 
Wiegel, 271 S.W. 8338, 168 Ark. 572; 
Addington v. Jones, 234 S.W. 24, 149 
Ark. 669; Elgin v. Barker, 153 S.W. 
598, 106 Ark. 482. 


Ga.—Hanson v. McLendon, 153 S.E. 
46, 170 Ga. 426; Atlanta Oil & Fer- 
tilizer Co. v. Phosphate Mining Co., 
103 S.E. 873, 25 Ga.App. 430. 


Ins. 
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ciently covered by the instruction given,** it is er- 
ror to refuse a requested instruction on the issues 
in any such actions which is not sufficiently covered 


Iowa.—Davenport Elevator Co. v. 
Halloran, 191 N.W. 875; Boerner Fry 
CON: Mucci, 138 N.W. 866, 158 Iowa 
315; Harris v. Beebe, 123 N.W. 938, 
144 Iowa 735. ; 


Kan.—Winfrey vy. Galena Automo- 
bile Co., 214 P. 781, 113 Kan. 343. 


Me.—Gleason v. Sanborn, 119 A. 
200, 122 Me. 147. 
Md.—Levine v. Chambers, 118 A- 


798, 141 Md. 336; Martin Fertilizer 
Co. v. Thomas & Co., 109 A. 458, 135 
Md. 633. 


Mass.—Bradley Lumber & Mfg. Co. 
v. Cutler, 148 N.E. 101, 253 Mass. 387; 
eee v. Lane, 116 N.H. 470, 226 Mass. 


Mich.—Noble v. Shears, 202 N.W. 
921, 230 Mich. 376; Briggs & Turivas 
v. Adjustable Table Co., 189 N.W. 66, 
219 Mich. 314; Hardy v. Stoepel, 127% 
N.W. 703, 162 Mich. 676. 

Mo.—Lake Superior Loader Co. v- 
Huttig Lead & Zinc Co., 264 S.W. 396, 
305 Mo. 130; McDonnell y. Cornelison, 
(App.) 25 S.W.(2d) 558; Internation- 
al Harvester Co. of America v. Jef- 
fries, (App.) 4 S.W.(2d) 501. 


Neb.—Kuhlman y. Shaw, 136 N.W. 
55, 91 Neb. 469. 

Okl.—Loveland v. Loafman, 218 P. 
851, 92 Okl. 133. 


Or.—Laubhein v. Holsman, 225 P. 
LOOM det Orsi Se 
Pa.—Schopflocher v. Seide, 17 Pa. 


Dist. 406. 


S.C.—Anderson v. Merchants’ Gro- 
cery Co., 84 S.E. 109, 99 S.C. 383. 


Tex.—Ehrenberg v. Guerrero, (Civ. 
App.) 225 S.W. 86. 


Va.—James River Lumber Co. v. 
Smith Bros., 116 S.E. 241, 135 Va. 406. 


Wash.—Hahn v. Brickell, 229 P.- 
739, 131 Wash. 212 [rev .on other 
grounds 237 P. 305, 135 Wash. 189]. 


[a] Requested instructions held 
sufficiently covered as to: (1) Effect 
of recitation in bill of sale. Gleason 
v. Sanborn, 119 A. 200, 122 Me. 147. 
(2) Excluding’ defense of breach of 
parol warranty. Anderson vy. Mer- 
chants’ Grocery Co., 84 S.H. 109, 99 
S.C. 3838. (8) Contract of purchase 
through agent. Greenbrier Distillery 
Co. v. Van Frank, 126 S.W. 222, 147 
Mo.App. 204. (4) Failure of consider- 
ation. Hardy v. Sparks, 161 S.H. 399, 
24 Ga.App. 468. (5) Extension of 
time for delivery. Davenport Eleva- 
tor Co. v. Halloran, (Iowa) 191 N.W. 
875. (6) Warranty of article sold. 
Hardy v. Stoepel, 127 N.W. 703, 162. 


Mich. 676; Slover v. Goode, (Tex.Civ. 
App.) 163 S.W. 333. 
[b] ‘Requested instruction held 


not covered.—(1) As to estoppel. 
Holiman vy. Roush, 176 S.W. 127, 118 
Ark. 255. (2) A general charge by 
the court, that if the jury should find 
that the horse sold to defendant was 
registered plaintiff could recover, does 
not justify the refusal of a requested 
charge as to the effect of error in the 
certificate of registration. National 
State Bank of Mt. Pleasant, Iowa, v- 
Ricketts, (Tex.Civ.App.) 177 S.W. 528- 


Instructions in actions on contract 
of sale in general see Saies §§ 851, 
925, 944, 1016, 1017, 1039, 1083, 1140, 
1336,°1350, 13878. 


62. Landrum v. Rivers, 98 S.H. 
477, 148 Ga. 774; Timberlake’s Adm’r 
v. Pugh, (Va.) 163 S.E. 402. 


Contract to make will in general see 
Wills [40 Cye 1063 et seq]. 


63. See supra §§ 701-705. 
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by the other instructions given.*4 


{§ 707] (6) As to Personal Injuries or Death. 
Where the legal proposition or issue involved has 


been substantially and correctly 


64. U.S.—Union Indemnity Co. v. 
S. N. IKleier Co., 34 F.(2d) 738. 

Ala.—Ferlesie v. Cook, 78 So. 915, 
201 Ala. 571. 

Ark.—Collier Commission Co. v. 
Redwine Bros., 277 S.W. 2, 169 Ark. 


810; Holiman v. Roush, 176 SW... 127; 
118 Ark. 255. 


Cal.—Tasker v. Cochrane, 271 P. 
508, 94 Cal.App. 361. 
Ga.—Brittain Bros. Co. v. Davis, 


161 S.E. 841, 174 Ga. 1 


N.Y.—Steel Storage & Elevator 
Const. Co. v. Stock, 121 N.E. 786, 225 
Nays 173. 


Or.—-Kendall v. Travelers’ Protec- 
tive Ass’n, 188 P. 188, 95 Or. 569. 


Tex.—Western Indemnity Co. v. 
Free and Accepted Masons of Texas, 
._(Commn.App.) 268 S.W. 728 [rev (Civ. 
App.) 198 S.W. 1092]. 


Utah.—Armstrong v. Larsen, 186 P. 
97, 55 Utah 347. 


{a] Illustrations.—(1) In an ac- 
tion for breach of contract to ex- 
change realty, defendant’s requested 
instructions to find for him if the 
contract was not signed by his mother 
was not covered by defendant’s given 
instruction that plaintiff had the bur- 
den of showing that the contract was 
executed by defendant’s mother. Fer- 
lesie v. Cook, 78 So. 915, 201 Ala. 571. 
(2) Where a buyer alleged that po- 
tatoes bought for seed were unfit for 
that purpose, error in refusing an in- 
struction that failure of potatoes to 
germinate was caused by the manner 
in which they were handled and kept 
after purchase was not cured by an 
instruction that, if failure of potatoes 
to germinate was due to weather or 
soil conditions, buyer could not recov- 
er. Collier Commission Co. v. Red- 
wine Bros., 277 S.W. 2,169 Ark, 810. 


wee U.S.—Hines v. Johnson, 264 F. 


Ala.—Molloy v. Mitchell, 187 So. 
896, 223 Ala. 666; Central of Georgia 
Ry. Co. v. Graham, 127 So. 2138, 220 
Ala. 645; White v. Thorington, 120 
So. 914, 219 Ala. 101; St. Louis & S. 
FE. Ry. Co. v. Dennis, 103 So. 894, 212 
Ala. 590; Norwood Transp. Co. v. 
Crossett, 92 So. 461, 207 Ala. 222; 
Louisville & N. R. Co. v. Holmes, 87 
So. 574, 205 Ala. 47; Galloway v. Per- 
kins, 73 So. 956, 198 Ala. 658; Ala- 
bama Fuel & Iron Co. v. Baladoni, 73 
So. 205, 15 Ala.App. 316. 


Ark.—St. Louis Southwestern Ry. 
Co. v. Jones, 292 S.W. 662, 173 Ark. 
455; W. H. Moore Lumber Co. v. 
Ragland, 279 S.W. 362, 170 Ark. 1194; 
Missouri Pac. R. Co. v. Johnson, 239 
S.W. 728, 153 Ark. 146; Edmondson v. 
Akin, 254 S.W. 493, 160 Ark. 280; Sub- 
iaco Coal Co. v. Krallman, 220 S.W. 
664, 143 Ark. 469; Miller v. Ft. Smith 
Light & Traction Co., 206 S.W. 329, 
136 Ark. 272; Nfxon v. Fulkerson, 193 
Sow: 500, 128) Ark.) 172;)) St. Louis 
Sonthwestern Ry. Co. v. Wyman, 178 
Siw. 423, 119 Ark. 15305) St. Louis): I. 
M. & S. Ry. Co. v. Carter, 164 S.W. 
715, 111 Ark. 272; St. Louis South- 
western Ry. Co. v. Britton, 154 S.W. 
215, 107 Ark. 158; St..Louis, etc., R. 
Cony. Richardson, 113 S.W. 794, 87 
Ark. 602. 

Cal.—Mathes v. Aggler & Musser 
Seed: Co. nnl7s wey om ion @als Oos 
De Nardi v. Palanca, (App.) 8 P.(2d) 
220; Armstrong v. Day, 284 P. 1083, 
103 Cal.Avp. 465; Sistrunk v. Texas 
Holding Co., 264 P. 259, 88 Cal.App. 


/ 
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‘court’s general 


covered in the 

698; Sellars v. Southern Pac. Co., 166 
P. 599, 383 Cal.App. 701; Roberts v. 
Sierra Ry. Co. of California, 111 P. 
519, 527, 14 Cal.App. 180. 


Colo.—Denver City Tramway Co. 
BOW LON 129 P. 258, 23: Colo.App. 
332. 


Conn.—Pratt, Read & Co. v. New 
York, Nip Be) & (Fog RCo. 307 Ae L02. 
102 Conn. 735 [rearg den 131 A. 395, 
103 Conn. 508]. 


D.C.—Simpson v. Stein, 52 App.D.C. 
137, 284 F. 731; Lamson v. Andrews, 
40 App.D.C. 540. 


Ga.—Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123; City Council of Au- 
gusta v. Demore, 137 S.EB. 127, 36 Ga. 
App. 527; Central of Georgia Ry. Co. 
v. Barnett, 134 S.E. 126, 35 Ga.App. 
528; Sims v. Martin, 126 S.E. 872, 33 
Ga.App. 486; Georgia Ry. & Power 
Co. v. Jenkins, 112 SE. 734, 28 Ga. 
App. 632; Bagle & Phenix Mills v. 
Moncrieff, 86 S.E. 260, 17 Ga.App. 10. 


Il].—Griswold v. Chicago Rys. Co., 
170 N.B. 845, 339 Ill. 94 [aff 253 D1. 
App. fei Fairfowl v. Price, 221 Ill. 
App. 447 é 


Ind._ola Folks’ and Orphan Chil- 
dren’s Home of Church of Brethren 
of Middle Dist. of Indiana v. Roberts, 
171 N.E. 10, 91 Ind.App. 533; South- 
ern Ry. Co. v. Ellis, 101 N.E. 105, 53 
Ind.App. 34. 


Iowa.—Mathis v. Des Moines City 
Ry. Co., 195 N.W. 620, 196 Iowa 1028; 
Powell v. Alitz,'182 N.W. 236, 191 
Iowa 233; Little v. Maxwell, 166 N.W. 
760, 188 Iowa 164; Anderson v. Stand- 
ard Oil Co., 164 N.W. 169, 180 Iowa 
1054; Funk v. Leonard Const. Co., 140 
N.W. 816, 159 Iowa 320. 


Kan.—Griffiith v. Midland Valley R. 
Co., 166 P. 467, 100 Kan. 500 [cert den 
38 S8.Ct. 12, 245 U.S. 65, (362 LBd: 522, 
and error dism 88 S.Ct. 138, 245 U.S. 
633, 62 L.Ed. 522]. 


Ky.—-Louisville & N. R. Co. v. Row- 
land’s Adm’r, 14 S.W.(2d) 174, 227 
Ky. 841; City of Providence v. Young, 
13 S.W. (2d) 1022, 227 Ky. 690; City 
of Ludlow v. Gorth, 284 S.W. 84, 214 
Ky. 833; Hines v. May. 230 S.W. 924, 
191 Ky. 493; Central Kentucky Nat- 
ural Gas Co. v. Salyer, 176 S.W. 183, 
164 Ky. 718; Reasor v. Paducah & ities 
linois HWerry. Co., 175 S.W. 6382, isa 
Ky. 411; Louisville & N. Co 
Ds ‘Adm’r, 149 S.W. 885, 149 Ky. 


Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, al 
Mass. 501; Coates v. Bates, 164 N.B 
448, 265 Mass. 444: Buckley v. Wvanites 
el, 159 N.B. 459, 262 Mass. 13; Lewan- 
dowski v. Cohen, 129 N.E. 378, 237 
Mass. 125; Dube v. Keogh Storage 
Co., 128 N.E. 782, 236 Mass. 488; 
Coyne v. Maniatty,. 126 N.E. 877, 235 
Mass. 181. 


Mich.—Scott v. Dow, 127 N.W. 712, 
162 Mich. 636. 


Minn.—Allen v. Johnson, 175 N.W. 
545, 144 Minn. 3383; Campbell v. Du- 
luth & N. E. Ry. Co., 127 N.W. 413, 
111 Minn. 410. 


Mo.—Moyer v. Chicago & A. R. Co., 
198 S.W. 839; Brand v. Herdt, (App.) 
45 S.W.(2d) 878: Yarnell v. Missouri 
Utilities Co., (App.) 23 S.W.(2d) 225; 
Chamberlain v. Shea, (App.) 20 S.W. 
(2d) 574; .Kingsbury v. Schrader, 
(App.) 20 S.W.(2d) 537; Spina v. Un- 
ion Biscuit Co., (App.) 273 S.W. 428 
[cert quashed record and judgment 
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charge or in other instructions 


given, a requested instruction need not be given 
in actions involving personal injuries®® or death by 


293 S.W. 783, 316 Mo. 865]; Mulderig 
v. Wells, (App.) 257 S.W. 1060; Robi- 
son vy. Floesch Const., Cos (App.) 242 
S.W. 421. 


Mont.—Kirk v. Montana Transfer 
Co., 184 P. 987, 56 Mont. 292. 


N.H.—Colby v. Lee, 142 A. 115, €88, 
83 Nv. 3035 Moulton v. Langley, 130 
A) 740,282 NH. 3555s . Robertson ave 
Monroe, 116 A, 92, 80 N.H. 258. ‘ 


N.J.—Braelow v. Klein, 125 A. 103,” 
100 N.J.Law 156; Benedetto v. Hud- 
son & M. R. Co., 156 A. 37, 9 N.J.Misc. 
758; Halpin y. Tillou, 126 A. 665, 2 
N.J.Mise. 1100. 


N.Y.—Gaebler v. Gallo, 91 N.E. 
787, 198 N.Y. 344; Nardi v. Richmond 
Light & R. Co., 188 N.Y.S. 496, 153 
App.Div. 388. 


N.C.—Kearney v. Seaboard Air Line 
Ry., 74 S.E. 593, 158 N.C. 521 


Ohio.—Jasionowski_ v. Industrial 
Commission, 158 N.E. 195, 25 Ohio 
App. 319. 


OklL—Ft. Smith & W. R. Co. v. 
Moore, 169 P. 904, 66 Okl. 322; Musko- 
gee Electric Traction Co. v. Bryant, 
GSS es 8495 00. OKLA Lb. 


Or.—McNab v. O’Flynn, 272 P. 670, 
127 Or. 490; Archer v. Gage, 270 P. 
521, 126 Or. 532; Carlson v. Portland 
Ry., Light & Power Co.,.254 P. 809, 121 - 
Or. 519;° Houston v. Keats, 166 P. 
531, 85 Or. 125; McGilchrist v. Port=- 
land, H&E. Ry. (Cos, 154 Pistoia 
Or. 91; Tompkins v. Portland Ry., 

Mage & Power Co., 150 P. 758, 77 Or. 
ally? 


Pa.—Borteck v. Philadelphia Rap- 
Ho aah a Co.,. 131, A. 856, 285 Pa. 


R.I.—Parkhurst: v. Revere Rubber 
Co., 120 A. 440; Clark v. New York, 
N.. H& Hy. Re.Cos) 87. Ay 2065 35m 
yi Cole v. Barber, 82 A. 129, 33 R.I. 


S.C.—Broom vy. Atlantic Coast Line 
R.uGos,) 80) Sih. 646, S6r Se. 12682 


Pe are aa v. Quissell, 244 N.W. 


Tex.—Robinson v. Adtna Life Ins. 
Co., (Commn.App.) 276 S.W. 900 [aff 
(Civ.App.) 262 S.W. 118, motion overr 
277 S.W. 629]; New Amsterdam Cas- 
ualty Co. v. Kemp, (Civ.App.) 289 S. 
W. 416; A. J. Anderson Co. v. Reich, 
(Civ.App.) 249 S.W. ene [rev (Commn., 
App.) 260 S.W. 162]; Missouri, K. 
& T. Ry. Co. of Texas v. Robertson, 
(Civ.App.) 200 S.W. 1120; St. Louis 
Southwestern Ry. Co. of Texas v. Mc- 
Michael, (Civ.App.) 191 S.W. 186; 
St. Louis Southwestern Ry. Co. of 
Texas v. Huddleston, (Civ.App.) 178 
S.W. 704; Texas Cent. R. Co. v. Clay- 
brook, (Civ.App.) 178 S.W. 580; St. 
Louis Southwestern Ry. Co. of Texas 
v. Hassell, (Civ.App.) 177 S.W. 518; 
McKinney Ice, Light & Coal Co. v. 
Montgomery, (Civ.App.) 176 S.W. 767; 
Staten v. Monroe, (Civ.App.) 150 S.W. 
222; Texas Cent. R. Co..v. Cameron, 
(Civ.App.) 149 S.W. 709; Texas Cent. 
R. Co. v. Perry, (Civ.App.) 147 S.W. 
305; Carpenter v. Trinity & B. V. Ry. 
Co., (Civ.App.) 146 S.W. 363 [rev on 
other grounds 184 S.W. 186]; Texas 
& N. O. R. Co. v. Buch; 125 S.w. 316) 
59 Tex.Civ.App. 304. 

Utah.—Peterson v. Richards, 272 P. 
229, 73 Utah 59; Sutton v. Otis Ele- 
vator Co., 249 P. 437, 68 Utah 85; 
Rosenthal v. Harker, 189 P. 666, 56 
Utah 113. 


Va.—Virginia Ry. & Power Co. v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


. SB. 277, 


§ 707] 


wrongful act,®® such as in case of personal injury 
to, or death of, a servant or employee.®* 


Taylor, 132 S.E. 334, 144 Va. 496; 
Appalachian Power Co, v. Wilson, 129 
142 Va. 468; Norfolk & P. 
Traction Co. v. O’Neill, 64 S.E. 948, 
109 Va. 670. 


Wash.—Lindsey v. Elkins, 283 P. 
447, 154 Wash. 588; Lung v. Wash- 
ington Water Power Co., 258 P. 832, 
144 Wash. 676; Lucas v. Luckenbach 
S. S. Co., 252 P. 526, 141 Wash. 504; 
Schaefer v. Spokane-International Ry. 
Co., 188 P. 530, 110 Wash. 316. 


W.Va.—Hains v. Parkersburg, M. & 
I. Ry. Co., 84 S.E. 923, 75 W.Va. 613. 


Wis.—Branegan v. Town of Verona, 
174 N.W. 468, 170 Wis. 137. 


66. U.S.—Rothe v. Pennsylvania 
Cos, 196 1h 215) 14 C.C3A0 627, 

Ala.—Birmingham Ry., Light & 
Power Co. v. Drennen, 67 So. 386, 190 
Ala. 176. 


Ariz.—Tucson Gas, Electric Light 
& Power Co. v. Doe, 236 P. 464, 28 
Ariz. 140. 


Ark.—Yazoo & M. V. R. Co. v. Hill, 
216 S.W. 1054, 141 Ark. 378. 


Cal.—Tucker v. City and County of 
San Francisco, 296 P. 101, 111 Cal. 
App. 720; Kroll v. Rasin, 273 P. 820, 
96 Cal.App. 84; Wagnitz v. Scharetg, 
2665-22318, 89°Cal- App. 5115. Jones: 'v. 
Southern Pac. Co., 239 P. 429, 74 Cal. 
App. 10. 

Colo.—Vallery v. Barreit, 
979, 63 Colo. 548. 


Ga.—Powell v. Berry, 89 S.E. 753, 
145 Ga. 696, L.R.A.1917A 306. 


Ill.—Devine v. L. Fish Furniture 
Co., 199 Tll.App. 539. 


Ind.—Chesapeake & O. Ry. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 639 
{cert den 51 S.Ct. 31, 282 U.S. 855, 75 
1.100. 757 1. 


Towa.—Luther y. Paardekooper, 196 
N.W. 950, 197 Iowa 176; Vernon v. 
Iowa State Traveling Men’s Ass’n, 138 
N.W. 696, 158 Iowa 597. 


Ky.—Summers v. Spivey’s Adm’r, 
43 S.W.(2d) 666, 241 Ky. 213; Phil- 
lips’ Committee v. Ward’s Adm’r, 43 
S.W.(2d) 331, 241 Ky. 25; Rex Red 
Ash Coal Co. v. Barley’s Adm’r, 6 S. 
W.(2d) 724, 224 Ky. 485; Chesapeake 
& O. Ry. Co. v. Hoskins’ Adm’r, 176 S. 
W. 29, 164 Ky. 575; Glasgow Elec- 
tric Light & Ice Co. v. Clark’s Adm’x, 
166 S.W. 214, 158 Ky. 734; Mann’s 
Adm’r v. Reynolds, 150 S.W. 329, 150 
Heya 813; 


Md.—United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90; Balti- 
more & O. R. Co. v. County Com’rs of 
Howard County, 77 A. 930, 113 Md. 
404. 

Mass.—Bonvenuto v. Aisenberg, 154 
N.E. 757, 258 Mass. 213; Sawyer v. 
Worcester Consol St. Ry., 120 N.E. 
404, 231 Mass. 215. 

Mo.—Benton v. City of St. Louis, 
154 S.W. 473, 248 Mo. 98. 

Neb.—Smoke v. Carter, 181 
526, 105 Neb. 520. 

N.J.—Danskin v. Pennsylvania R. 
Co., 83 A. 1006, 838 N.J.Law 522. 

Okl.—Muskogee Electric Traction 
Co. v. Richards, 222 P. 265, 97 Okl. 
61. 

Or.—Devroe v. Portland Ry., Light 
& Power Co., 131 P. 304, 64 Or. 547. 

Nexi—-St. ouis, «Sik & TP. Ry. Co. 
v. Allen, (Civ. App.) 262 S.W. 1066 
[rev on other grounds (Commn.App.) 


LO wes 


N.W. 


“278 S.W. 186]. 


Va.—E. I. Du Pont de Nemours & 
Co. v. Snead’s Adm’r, 97 S.E. 812, 124 
Va. 177. 

Wash.—Settles v. 


Johnson, 298 P. 


TRIAL 


Aceording- 


690, 162 Wash. 466. 


[a] .Thus, in an action for the 
wrongful killing of plaintiff's hus- 
band, the refusal of an instruction 
that, if defendant fired the fatal shots 
believing his action to be necessary 
to prevent burglary or some other of- 
fense, he would not be liable although 
there was no attempt to commit bur- 
glary or other offense, was not er- 
ror, where defendant had the benefit 
of the substance thereof so far as ap- 
plicable in other instructions. Smoke 
v. Carter, 181 N.W. 526, 105 Neb. 520. 


Instructicns in action for wrongful 
death in general see Death §§ 182, 183. 


67. U.S.—Myers v. Pittsburgh Coal 
Co., 34 S.Ct. 559, 233 U.S. 184, 58 L.Ed. 
906 [rev 1203! F.221,) 121 (C.C.A).427]; 
Pennsylvania R. Co. v. Berckheimer, 
38 F.(2da) 269. 


Ala.—Sloss-Sheffield Steel & Iron 
Co. v. Jones, 91 So. 808, 207 Ala. 7; 
Tennessee Coal], Iron & R. Co. v. Bark- 
er, 60 So. 486, 6 Ala.App. 413. 


Ark.—Furlow y. United Oil Mills, 
149 S.W. 69, 104 Ark. 489, 45 L.R.A. 
N.S) 3723) “Arkansas” Lumber 'Co.. -v. 
Wallace, 139 S.W. 534, 99 Ark. 537; 
A. L. Clark Lumber Co. v. Northcutt, 
129 S.W. 88, 95 Ark, 291. 


Cal.—Gibson v. Kennedy Extension 
Gold Mining Co., 156 P. 56, 172 Cal. 


294; Jones v. Southern Pac. Co., 239 
P. 429, 74 Cal.App. 10. 
Colo.—Vallery v. Barrett, 167 P. 


979, 63 Colo. 548. 


Ga.—Jackson y. Goldin, 106 S.E. 12, 
26 Ga.App. 283. 


Ill.—Skinner v. Illinois Third Vein 
Coal Co., 225 Ill.App. 158; French v. 
Cloverleaf Coal Mining Co., 190 Ill. 
App. 400; Loescher v. Consolidated 
Coal Co., 173 Ill.App. 526 [aff 102 N.E. 
196, 259 Ill. 126]. 


Iowa.—Cashman vy. E. I. Du Pont De 
Nemours Powder Co., 151 N.W. 394, 
169 Iowa 306. 


Kan.—Love v. Diplomat Mining Co., 
178 P. 615, 104 Kan. 206; Carroll v. 
Kansas Buff Brick & Mfg. Co., 129 P. 
196, 88 Kan. 519. 


Ky.—Davis v. Burns’ Adm’x, 269 S. 
W. 763, 207 Ky. 703; Chesapeake & oO. 
NVR y.nICos Vv. ‘Adams, 269 S.W. 1009, 
207 Ky. 668; Evansville Rys. Co. v. 
Ligon’s, Adm’r, 189 S.W. 898, 172 Ky. 
6312 0Cincinnatl) INYO, & TT! Pamy. Co. 
v. Clarke, 185 S.W. 94, 169 Ky. 662; 
Chesapeake & O. Ry. Co. v. Kornhoff, 
180 S.W. 528, 167 Ky. 353; Norfolk & 
W. Ry. Co. v. Thompson, 171 S.W. 451, 
161 Ky. 814; Central Citv Ice & Cold 
Storage Co, v. Tuck, 136 S.W. 642, 143 
Ky. 346. 


Me.—Janilus v. International Paper 
Co., 92 A. 653, 112 Me. 519 


Mich.—Kasprzak v. Chapman, 164 
N.W. 258, 197 Mich. 552. 


Minn.—Evans v. Drake & Stratton 
Co., 137 N.W. 189, 119 Minn. 55. 


Mo,.,—Clayton v. Wells, 26 S.W.(2d) 
969, 324 Mo. 1176; Brock v. Chicago, 
Rey Laude Pip Rye Co. 26645 Wi 69450805 
Mo. 502, 36 A.L.R. 891 [cert den 45 
S.Ct. 226, 266 U.S. 634, 69 L.Ed. 479]; 


De Clue v. Missouri Pac. R. Co., 264 
S.W. 992; Bollinger v. Curtis & Co. 
Mfg. Co., 249 S.W. 907; Stricklen v. 


Combe Printing Co., 155 S.W. 829, 249 
Mo. 614; Brown v. John M. Darr & 
Sons Planing Mill Co., (App.) 217 S. 
W. 332; Sterling v. Parker-Washing- 
ton Co., 170 S.W. 1156, 185 Mo.App. 
192; Rhea v. Missouri Pac. Ry. Co., 
156 S.W. 4, 171 Mo.App. 160; Dales 
Vi, Chica 20) 2B i & OR, Coat 52m. Ww. 
401, 169 Mo.App. 188. 


N.H.—Marcotte v. Maynard Shoe 
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ly, if sufficiently covered by the general charge or 
other instructions, a requested instruction in such 


Co., 85 A. 284, 76 N.H. 507. 


N.Y.—Impellizzieri v. Cranford, 133 
N.Y.S. 336, 148 App.Div. 758. 


N.C.—Gordon v. Norfolk-Southern 
R. Co., 114 S.E. 826 [cert den 43 S.Ct. 
432, 261 U.S. 620, 67 L.Ed. 830]; Tal- 
ley v. Harris Granite Quarries Co., 
93. S.E. 995, 174 N.C. 445; Lynch v. 
Carolina Veneer Co., 85 S.E. 289, 169 
NI@169: 


Okl.—St. Louis & S. F. R. Co.-v. 
Bateman, 240 P. 110, 112 Okl. 86; 
Davis v. Hagen, 233 P. 671, 106 Okl. 
167; Summers v. Oklahoma, K. & M. 
Ry. Co," 232. P..14, 105 Okt. 225 4 55t- 
Louis, I. M. & S. Ry. Co. v. True, 176 
P. 758, 71 Okl. 264 [cert den 39 S.Ct. 
386, 249 U.S. 611, 63 L.Ed.. 801]; Cur- 
tis & Gartside Co. v. Pribyl, 134 P. 71, 
38 Okl. 511, 49 L.R.A.N.S. 471. 


Or.—Love v. Chambers Lumber Co., 
129 P. 492, 64 Or. 129. 


Tex.—wU. S. Fidelity & Guaranty Co. 
v. Pogue, (Civ.App.) 21 S.W.(2d) 43; 
Galveston-Houston Electric Ry. Co. 
v. Reinle, (Civ.App.) 264 S.W. 783 
{certified questions answered by su- 
preme court 258 S.W. 803, 113 Tex. 
456]; St. Louis Southwestern Ry. Co. 
of Texas v. Austin, (Civ.App.) 254 S. 
W. 519; Lang Floral & Nursery Co. 
v. Webb, (Civ.App.) 253 S.W. 929; 
Fisheries Co. v. McCoy, (Civ.App.) 
202 S.W. 343; Texas & P. Ry. Co, v. 
Griffin, (Civ.App.) 184 S.W. 305; St. 
Louis, . & M. Ry. Co. v. Jenkins, 
(Civ. App.) 182 S.W. 1159; Southwest- 
ern Portland Cement Co. v. Moreno, 
(Civ.App.) 181 S.W. 221 [aff 215 S.W. 
444]; Consumers’ Lignite Co. v. 
Grant, (Civ:App.) 181 S.W. 202; Coop- 
er & Jones Vv. SLall, CGE App.) 168 S. 
W. 465; St. Louis, S. FE. & T. Ry. Co. 
v. Overturf, (Civ.App.) 163 S.W. 639; 
Carter v. South Texas Lumber Yard, 
ie App.) 160 S.W. 626; Pecos & N- 

EMCO ve Rosenbloom, (Civ. App.) 
tat S.-W. 175 [aff 173 S.w. pep eas Ss Be a 
S.W. 952, 107 Tex. 291 (rev on other 
grounds 36 S.Ct. 390, 240 U.S. 439, 60 
Bd. 730) 57 St heuis!{S) kN, & eR: 
Co. v. Taylor, (Civ.App.) 134 S.W. 819; 
Farmers’ Cotton Oil Co. v. Barnes, 
(Civ.App.) 134 S.W. 369; Gulf,c. &S. 
F. Ry. Co. v. Wafer, 130 S.W. VL2e562 
Tex.Civ.App. 74; Athens Cotton Oil 
Co. v. Harper, (Civ.App.) 126 S.W. 
8235 * Missouri 1K” @ Tt.) Ry. Gorew: 
Richardson, (Civ.App.) 125 S.W. 623; 
St. Louis Southwestern ERy2- 1 COngeNs 


Langston, (Civ.App.) 125 S.W. 3834; 
Houston. & TL. Cl RCo. tv. Mayfield, 
124 S.W. 141, 58° Tex.Civ.App. 52; 


Lyon v. Bedgood, 117 S.W. 897, 54 
Tex.Civ.App. 19; Houston & T. GR. 
Co. v. Davenport, (Civ.App.) 110 S.W. 
150 [aff 117 S.W. 790, 102 Tex. 369}. 


Utah.—Miller v. Utah Consol. Min- 
ing Co., 178 P. 771, 53 Utah 366. 


Vt.—Duggan v. Heaphy, 83 A. 726, 
85 Vt. 515; Blanchard v. Vermont 
Shade Roller Co., 79 A. 911, 84 Vt. 442. 


Va. ards v. Laurel Branch 
Coal’ €o,, 114 cSiubh. £08) 133. eV aba 
P. Lorillard Co. v. Clay, 104 S.E. 384, 
127 Va. 7384; United States Leather 
Co. v. Showalter, 74 S.E. 400, 113 Va. 
479; Bettman v. Skinner, 73 S.E. 436, 
113 Va. 24; Chesapeake & O. Ry. Co. 
v. Ghee’s Adm’x, 66 S.E. 826, 110 Va. 
527. 

Wash.—Soderburg v. Wells, 106 P. 
751, 57 Wash. 281; Cleary v. Genera} 
Sy ase Co., 101 P. 888, 53 Wash. 

Wis.—Adams v. Bucyrus Co., 159 N. 
W. 722, 164 Wis. 146. 
en see also Master and Servant § 

[a] Requested instructions held 
not covered and refusal improper.— 


904 [64 C.J.] 


TRIAL 


[§ 707 


an action may properly be refused on the issue of | the care required or negligence,®* or willfulness or 


Kansas City, C. & S. Ry. Co. v. Shoe- 
maker, 245 EF. 117,157 C.G.A. 413 [reh 
den §249 E9458. 4161 (CICiA. W416: 
Krause v. Emmons, 97 A. 238, 29 Del. 
104; Goble v. Boise-Payette Lumber 
Co., 224 P. 439, 38 Idaho 525; Louis- 
ville & N. R. Co. v. King’s Adm’r, 115 
S.W. 196, 1381 Ky. 347; Van Bibber v. 
Swift & Co., 228 S.W. 69, 286 Mo. 317; 
Di Palma v. Di Palma, 255 N.Y.S. 213, 
235 App.Div. 657; DiPalma v. _ Di- 


Palma, 255 N.Y.S. 212, 235 App.Div.‘ 


656; Mitchell v. T. A. Gillespie Co., 
137 N.Y.S. 550, 152 App.Div. 536. 


68. U.S.—St. Louis & S. F. Ry. Co. 
v. Jeffries, 276 F. 73; Pennsylvania 
©o., Vv. Clark, 266° By 182); ‘Schenike- 
meyer v. Tusek, 210 F. 151; Tacoma 
Ry. & Power Co. v. Turner, 196 F. 
484, 116 C.C.A. 258. 


Ala.—Giardina v. Stagg, 107 So. 857, 
214 Ala. 301; Payne v. Smitherman, 
91 So. 575, 206 Ala. 591. 


Ark.—Arkansas Power & Light Co. 
v.. Cummins, 28 S.W.(2d) 1077, 181 
Aree ane Sau Ark, | se POlocks 1 Vs 
Hamm, 6 S.W.(2d) 541, 177 Ark. 348; 
Yazoo & M. V. R. Co. v. Hill, 216 S.W. 
1054, 141 Ark. 378; Missouri Pac. R. 
Go. ‘vi Carey, 212°-S°W? 80, 1388” Ark. 
563; Miller v. Ft. Smith Light & 
Traction Co., 206 S.W. 329, 136 Ark. 


272; Sterling Anthracite Coal Co. v. 
Strope, 197 S.W. 858, 130 Ark. 435; 


Central Coal & Coke Co. v. Graham, 
196 S.W. 940, 129 Ark. 550; St. Louis, 
TW é& SS: RR Co;.ve Duncan, 177 Sow. 
1132, 119 Ark. 287. 


Cal.—Wooll v. J. S. Shea Co., 5 P. 
(2a) 421; Baldwin v. Pacific Electric 
Ry. Co., 281 P. 380, 208 Cal. 364; Col- 
lins v. Marsh, 169 P. 389, 176 Cal. 
639; Taylor v. Pacific Electric Ry. 
Co., 158 P. 119, 172 Cal. 638; Abbott 
v. Cavalli, 300 P. 67, 114 Cal.App. 379; 
Depaoli v. Claus, 293 P. 881, 110 Cal. 
App. 145; Olden v. Babicora Develop- 
ment Co., 290 P: 1062, 107 Cal.App. 
399; Leiner v. Eng-Skell Co., 285 P. 
905, 104 Cal.App. 228; Von Stetten v. 
Yellow-Checker Cab Co., Consolidated, 
281 P. 95, 100 Cal.App. 775; Michael 
Welkiey, System) lransit  Conmes(On 
591, 98 Cal.App. 189; Roher v. Leon- 
ard & Holt, 276 P. 357, 97 Cal.App. 
720; Lewis v. Pacific Electric Ry. 
Co., 272 P. 346, 94 Cal.App. 748; Nel- 
son v. Myers, 270 P. 719, 94 Cal.App. 
66; Rosander v. Market St. Ry. Co., 
265 P. 541, 89 Cal.App. 721; Haber 
v. Pacific Electric Ry. Co., 248 P. 741, 
78 Cal.App. 617; Jones v. Southern 
Pac. Co., 239 P. 429, 74 Cal.App. 10; 
Dameron vy. Ansbro, 178 P. 874, 39 
Cal.App. 289; Johns v. Pond, 177 _P. 
293, 38 Cal.App. 643; Fererira v. Sil- 
vey, 176 P. 371, 88 Cal.App. 346; El- 
lis v. Central California Traction Co., 
174 P. 407, 37 Cal.App. 390. 

Colo.—City of Ft. Collins v. Smith, 
2972 PP. 6. 84) Colo. 5115. Rollman  v- 
Stenger, 271 P. 625, 84 Colo. 507. 


Conn.—Murphy v. Adams, 122 A. 
398, 99 Conn. 632; Clarke v. Connecti- 
cut Co, 76° A, 523, 838 Conn, 219. 


D.C.—Globe Furniture Co. v. Gate- 
ly, 51 App.D.C. 367, 279 F. 1005; Lou- 
is v. Washington Ry. & Plectric Co., 
51 App.D.C. 330, 279 F. 312; Pistorio 
vy. Washington R. & EH. Co., 46 App.D. 
C. 479; Baltimore & O. R. Co. v. Ono- 
rato, 35 App.D.C. 383. 

Ga.—Richards v. Harpe, 155 S.B. 
$5, 42 Ga.App. 123; Jackson v. Goldin, 
106 S.E. 12, 26 Ga.App. 283. 

Ill.— Blair v. Illinois:Cent. R. Co., 
50 N.E. 691, 243 Ill. 224; Devine v. L. 
Fish Furniture Co., 199 Ill.App. 539; 
Shewbridge v. Chicago City Ry. Co., 
188 Ill.App. 454. 

Ind.—Union Traction Co. of Indi- 
ana v. Schuster, 144 N.E. 246, 81 Ind. 


App. 548; KF. Bimel Co. v. Harter, 98 
N.E. 360, 51 Ind.App. 267. 


Iowa.—Appleby v. Cass, 234 N.W. 
AAP 21 LO Wael aor Merchants’ 
Transfer & Storage Co. v. Chicago R. 
PVE IP. 'Co.,.7150) ENIWe 120,220) Lowa 
378; Blades vy. Des Moines City Ry. 
Co., 1238 N.W. 1057, 146 Iowa 580. 


Kan.—Coughlin v. Layton, 180 P. 
805, 104 Kan. 752; Bott v. Reyburn, 
121 P. 366, 86 Kan. 438. 


Ky.—Louisville Taxicab & Transfer 
Co. v., Boughter, 36) SW.(2d)012,)237 
Ky. 611; Burgauer v. McClellan, 265 
S.W. 439, 205 Ky. 51; Pierce v. Hos- 
man, 256 S.W. 397, 201 Ky. 278; Lou- 
isville & N. Ry. Co. v. Copley, 197 S. 
W.. 648,177 Ky. 1715 “Perry v. South 
Covington &'C. St. Ry. Co.; 159 S.W. 
800, 155 Ky. 378; Louisville & N. R. 
Co v. Allen, 154 S.W. 1095, 153 Ky. 


Md.—McAdoo v. State, 111 A. 476, 
136 Md. 452. 

Mass.—Coates v. Bates, 164 N.E. 
448, 265 Mass. 444; Lamberti v. Neal, 
148 N.B. 463, 253 Mass. 99; Topping 
v. Eastern Massachusetts St. Ry. Co., 
147 N.E. 882, 252 Mass. 270; Walsh 
v. Adams, 139 N.E. 379, 245 Mass. 1; 
Coles v. Boston & M. R. R., 111 N.E. 
893, 223 Mass. 408; Altaville v. Old 
Colony St. Ry. Co., 110 N.E. 970, 222 
Mass. 322. 

Mich.—Thomson v. Brandt, 227 N. 
W. 707, 249 Mich. 127; Louthain v. 
Hesse, 209 N.W. 138, 234 Mich. 693; 
Moreau v. Grandmaison, 189 N.W. 860. 
220 Mich. 238; Kelley v. Keller, 179 
N.W. 2387, 211 Mich. 404. 

Minn.—McGillivray v. Great North- 
ern Ry. Co., 176 N.W. 200, 145 Minn. 
51; Millman v. Drake & Stratton Co., 
137 N.W. 300, 119 Minn. 124. 


Miss.—New Orleans & N. E. R. Co. 
v. Hegwood, 124 So. 66, 155 Miss. 104; 
Gulf & S. I. R. Co, v. Meyers, 75 So. 
244, 114 Miss. 458. 


Mo.—Reith v. Tober, 8 S.W.(2d) 
607, 320 Mo. 725; Melican y. Whitlow 
Const. Co., 278 S.W. 361; McCleary 
Vv. Chicago, 1B2'& "QV R.'Go., 264 ‘Saw: 
376; Poe v. Kansas City, C. C. & St. 
J: Ry. Co., £238 SiwWi 1082% Lord v. 
Austin, 39 S.W.(2d) 575; Moore v. 
Fitzpatrick, 31 S.W.(2d) 590; Renfro 
v. Central Coal & Coke Co., 19 S.W. 
(2d) 766, 223 Mo.App. 1219; Hoffman 
v. People’s Motorbus Co. of St. Louis, 
(App.) 288 S.W. 948; Carlson v. Kan- 
sas City, Clay County & St. Josevh 
Auto Transit Co., 282 S.W. 1037, 221 
Mo.App. 537; Robertson v. St. Louis- 
San Francisco Ry. Co., (App.) 264 S. 
W. 443; Beane v. City of St. Joseph, 
256 S.W. 1098, 215 Mo.App. 554; Dalton 
v. John Maguire Real Estate Co., 
(App.) 221 S.W. 4438; Seitz v. Pelli- 
green Const. & Inv. Co., (App.) 215 
S.W. 485; Dignum vy. Weaver, (App.) 
204 S.W. 566; Boeckmann vy. Valier & 
Spies Milling Co., (App.) 199 S.W. 457; 
Moudy vy. St. Louis Dressed Beef & 
Provision Co., 130 S.W. 476, 149 Mo. 
ADpw4 13? 

Mont.—Montague v. Hanson, 99 P. 
1063, 38 Mont. 3876. 

Neb.—Blackwell v. Omaha. Athletic 
Club, 242 N.W. 664, 123 Neb. 332. 

N.H.—Gosselin v. Lemay, 153 A. 
716, 85 N.H. 13; Tetreault v. Gould, 
138 A. 544, 83 N.H. 99; Bixby v. Thur- 
ber, 118 A. 99, 80 N.H. 411, 29 A.L.R. 
wee 

N.J.—Karnitsky v. Machanic, 109 
A. 308, 94 N.J.Law 127; Putkowski v. 
Jarmoli, 157 A. 107, 9 N.J.Mise. 1189. 

N.C.—Hicks v. Love, 161 S.E. 394, 
20 NECA Titoe 

N.D.—Motley v. Standard Oil Co., 


240 N.W. 206, 61 N.D. 660; Billingsley 
v. McCormick Transfer Co., 237 N.W. 
TA4, 61 ND 84; 


Ohio.—Louisville & N. R. Co. v., 
Greene, 160 N.E. 495, 26 OhioApp. 392; 
Francis v. Brooks, 156 N.E. 609, 24 
OhioApp. 136; John Shillito Co. v. 
Shanley, 153 N.E. 102, 21 OhioApp. 12. 


Or.—Vandevert v. Youngson, 12 P. 
(2a) 1029; Sears v. Goldsmith, 298 
P. 219, 136 Or. 151; Kuniholm v. Port- 
land Electric Power Co., 289 P. 1055, 
133 Or. 246; Smith v. Chapin, 274 P. 
1098, 128 Or. 529; Agee v. Chapin, 
274 P. 1097, 128 Or. 526; Rayburn v. 
Day, 268 P. 1002, 126 Or. 135, 59 A.L.R.~ 
1062; Hornschuch v. Southern Pac. 
Co., 203 P. 886, 101 Or. 280;. Johnson 
v. Underwood, 203 P. 879, 102 Or. 680; 
West v. Marion County, 188 P. 184, 
95 Or. 529. 

Pa.—O’ Malley v. Philadelphia Rapid 
Transit Co., 93 A. 1014, 248 Pa. 292. 

S.D.—Hermandson vy. City of Can- 
ton, 244 N.W. 525; Usletten v. City 
of Brookings, 235 N.W. 705, 240 N.W. 
851; Morrissey v. Chicago, M. & St. 
PL Ry. Co. -226, NW (38,955 SDs 407 
[rev 234 N.W. 18]; De Noma v. Sioux 
Falls Traction System, 162 N.W. 746, 
SO S20: 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Mallott, (Civ.App.) 6 S.W.(2d) 432; 
Gulf, Co & S. Bi Ry., Co:tv...Conleyg 
(Civ.App.) 236 S.W. 521 [rev (Commn. 
App.) 252 S.W. 737, and aff 260 S.W. 
5615) DIS "Dex. 4725 23:27 JAC, aeons 
Lamar v. Panhandle & S. F. Ry. Co., 
(Civ.App.) 234 S.W. 605 [rev on other 
grounds (Commn.App.) 248 S.W. 34]; 
Lancaster v. Knighton, (Civ.Avp.) 230 
S.W. 876 [dism f w j]; Roberts v. 
Ft. Worth & D. C. Ry. Co., (Civ. App.) 
229 S.W. 954; Lancaster. v. Mays, 
(Civ.App.) 207 S.W. 676; Bird v. 
Schaff, (Civ.App.) 206 S.W. ae 
Rhome Milling Co. v. Glasgow, (Civ. 
App.) 194 S.W. 686; Gulf States Tel- 
ephone Co. v. Evetts, (Civ.App.) 188 


S.W. 289; McKinney Ice, Light & 
Coal Co. v. Montgomery, (Civ.App.) 
L776 0S. Wis 27.6 te Guilt eC ind& 4S: Eye 


Co. v. Stewart, (Civ.App.) 164 S.W. 
1059; St. Louis S. W. Ry. Co. of Tex- 
as v. Brown, (Civ.App.) 163 S.W. 383; 
Missouri, K. & T. Ry. Co. of Texas 
v. Burnett, (Civ.App.) 162 S.W. 458; 
St. Louis Southwestern Ry: Co. of 
Texas v. Downs, (Civ.App.) 153 S.W. 
714; Scott v. Riddle, (Civ.App.) 1538 
S.W. 408; Freeman v. Starr, (Civ. 
App.) 138 S.W. 1150; Northern Texas 
Traction Co. v. Brigance, 128 S.W. 
919, 61° Tex.Civ.App- 15; St. Louis 
& S. &. Ry. Co. v.. Dodgin, 127) Swe 
847, 60 Tex.Civ.App. 283; Missouri, K. 
& T. Ry. Co. of Texas v. Dunbar, 122 
S.W. 574, 57 Tex.Civ.App. 411; In 
ternational & G. N. R. Co. v. Hood, 
122) SoW..-569,, 57%) Tex.Civ. Appy crouse 
International & G. N. R. Co. v. Hood, 
118 S.W. 1119, 55 Tex.Civ.App. 334; 
Galveston, H. & “Si AS Ry. ‘Cor an 
Harper, 114 S.W. 1168, 1199, 53 Tex. 
Civ.App. 614. 

Utah.—Emelle v. Salt Lake City, 
181 P. 266, 54 Utah 360. 


Vt.—Williams v. Marini, 162 A. 796; 
Merrihew v. Goodspeed, 147 A. 346, 
102 Vt. 206, 66 A.L.R. 1109; Landry 
v. Hubert, 137 A. 97, 100 Vt. 268. 


Va.—Norfolk & W. Ry. Co. v. Hen- 
derson, 111 S.E. 277, 132 Va. 297. 


Wash.—Rich v. Campbell, 2 P.(2d) 
886, 164 Wash. 393; Lindsey vy. Elkins, 
283 P. 447, 154 Wash. 588; Isitt v. 
City of Seattle, 248 P. 379, 140 Wash. 
161; Potter v. Whatcom County, 245 
P. 11, 138: Wash. 571; Swanson ¥v: 
Pacific Northwest Traction Co., 208 
P. 10, 121 Wash. 96; Johnson y. Smith, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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wantonness,®® of the person causing the death or 
injury or the coutributory negligence of the person 


203 P. 56, 118 Wash. 146; Schaefer 
v. Spokane-International Ry. Co., 188 
P. 530, 110 Wash. 316; Fehler v. City 
of Montesano, 188 P. 5, 110 Wash. 
143; Engstrand v. Hartnett, 180 P. 
132, 106 Wash. 404. 


Wis.—Vaningan v. Mueller, 
W. 419, 424. 


[a] Requested instructions held 
not covered and improperly refused.— 
(1) In general. Evans v. Klusmeyer, 
256 S.W. 10386, 301 Mo. 352; Van Bib- 
ber v. Swift & Co., 228 S.W. 69, 286 
Mo. 317; Simoneau v. Keene Electric 
Ry=7 L000 AS 5525 °78 NH. 7363; LARA. 
1918A 620; Olivas v. El Paso Plec- 
tric Co., (Tex.Civ.App.) 54 S.W.(2d) 
154; Collins v. Liddle, 247 P. 476, 67 
Utah 242; Chilberg v. Parsons, 186 
P. 272, 109 Wash. 90. *(2) As to mal- 
practice of dentist or physician. 
Welch y. Page, 154 N.E. 24, 85 Ind. 
App. 301; Kelly v. Hollingsworth, 181 
N.W. 959, 44 S.D. 23. (3) It is error 
in an action for negligence to refuse 
a request of defendant pointing out 
the concrete question of fact as to 
which the parties differ, but on which 
the existence of negligence is predi- 
eated, and a statement to the jury in 
lieu thereof of a general rule of law 
in general terms is insufficient. Mel- 
lon v. Victor Talking Mach. Co., 73 
A. 494, 77 N.J.Law 670. 


As to issue of negligence in gen- 
eral see supra § 703. 


69. Scott v. Louisville & N. R. Co., 
dA DOL Ly e217 pAlan 255: 25Davis® ‘v. 
Smitherman, 96 So. 208, 209 Ala. 244; 
Louisville & N. R. Co. v. MeCoy, 197 
S.W. 801, 177 Ky. 415; Robinson v. 
Doe, 112 N.E. 1007, 224 Mass. 319; 
Thomason v. Victor Mfg. Co., 78 S. 
H. 895, °95 S.C. 239. 


{a] Thus error in refusing to sus- 
tain a motion that there was no evi- 
dence of willfulness or wantonness 
in the case was harmless, where the 
court expressly charged the jury that 
willfulness was not in the case, and 
they had nothing to do with that. 
Thomason vy. Victor Mfg. Co., 78 S.E. 
3955°95' S:C, 239. 


{b] Refusal held error.—Seaboard 
Air Line Ry. vy. Laney, 75 So. 15, 199 
Ala, 654. 


70. U.S.—Oregon-Washington R. & 
Nav. Co. v. Penso, 239 F. 684, 152 C.C. 
A. 518; Puget Sound Traction, Light & 
Power Co. v. Schleif, 220 FE. 48, 135 
C.C.A. 616; Ford Motor Co. v. Donald- 
son, 218 F. 350, 184 C.C.A. 158 [cert 
den 35 S.Ct. 284; 238 U.S. 615, 59 L.Ed. 
1490]; Erie R. Co. v. Weinstein, 166 
HazZtL, 92: C.CA. 189; 


Ala.—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223 Ala. 626 [cert 
dism 53 S.Ct. 94]; Godfrey v. Vinson, 
110 So. 13, 215 Ala. 166; Mobile Light 
& R. Co. v. Logan, 106 So. 147, 213 Ala. 
672; Alabama Packing Co. v. Smith, 
85 So. 19, 203 Ala. 679; Louisville & 
N. R. Co. v. Martin, 73 So. 909, 198 
Ala. 540; Central of Georgia Ry. Co. 
v. Pruden, 107 So. 716, 21 Ala.App. 
281; Bradley v. Williams, 101 So. 808, 
20 Ala.App. 308. 


Ark.—Missouri Pac. R. Co. v. 
Wright, 270 S.W. 601, 168 Ark. 259; 
St. Louis Southwestern Ry. Co. v. 
Gant, 262 S.W. 654, 164 Ark. 621; Cen- 
tral Coal & Coke Co. v. Burns, 215 S. 
W. 265, 140 Ark. 147; Dunman vy. 
Raney, 176 S.W. 339, 118 Ark. 337; 
St. Louis, I. M. & S. Ry. Co. v. Stacks, 
134 S.W. 315, 97 Ark. 405; Ft. Smith 
& W. Ry. Co. v. Messek, 131 S.W. 686, 
966, 96 Ark. 243; St. Louis, I M. & 
S. Ry. Co. vy. Grimsley, 117 S.W. 1064, 
90 Ark. 64; Aluminum Co. of North 
America v. Ramsey, 117 S.W. 568, 89 


243 N. 
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Ark. 522 [aff 32 S.Ct. 76, 222 U.S. 251, 
56 L.Ed. 185]. 


Cal.—Gibson v. Kennedy Extension 
Gold Mining Co., 156 P. 56, 172 Cal. 
294; Wallden v. Market St. Ry. Co., 
(App.) 9 P.(2d) 602; Halberstadt v. 
Nielsen, 298 P. 37, 113 Cal.App. 313; 
Graves v. Kern County Transp. Cor- 
poration, 296 P. 902, 112 Cal.App. 261; 
Cherry v. Delaney, 390 P. 895, 107 Cal. 
App. 655; Swartz v. Acme Pxpress & 
Drayage "Co., 283 P. 358, 102 Cal. App. 
615; Shippy v. Peninsula Rapid 
Transit Co., 275 P. 515, 97 C€al.App. 
367; Little v. Los Angeles Ry. Cor- 
poration, 271 P. 134, 94 Cal.App. 303; 
O’Farrell v. Andrus, 260 P. 957, 86 Cal. 
App. 474; Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal.App. 10; McDonald 
v. Southern Pac. Co., 236 P. 172, 71 
Cal.App. 656; Metcalfe v. Pacific 
Electric Ry. Co., 218 P. 486, 63 Cal. 
App. 331; Hoffman v. Paci ifie Electric 
Cov PUSS e507, Gabe (CaleAtop. a (ols; 
Fernald v. Eaton & Smith, 180 P. 944, 
40 Cal.App. 498; Hammond ¥: Pacific 
Electric Ry. Co., 164 P. 50, 32 Cal.App. 
756; Arbunich v. United Railroads of 
San Francisco, 152 P. 51, 28 Cal.App. 
ao 1% 

Colo.—Colorado Milling & Elevator 
Co. vy. Bright, 2310P; Die) 76 "Colo: 338; 
Colorado Springs & I. Ry. Co. v. Allen, 
108 P. 990, 48 Colo. 4. 


Conn.»~—Tappan v. Knox, 162 A. 7, 
115 Conn. 508; De Lucia v. Kneeland, 
142 A. 742, 108 Conn. 191. 


Del.—Philadelphia, B. & W. R. Co. 
v. Buchanan, 78 A. 776, 25 Del. 202. 


D.Ci—Capital Traction, Co. vy. Ly= 
on, 57 App.D.C. 396, 24 F.(2d) 262. 


Ga.—Western & A. R. R. v. Gray, 
157 S.E. 482, 172 Ga. 286 [appeal dism 
283 Us. wills DL S.Ct. © 604), To elu. Hd, 
1428]; Sims v. Martin, 126 S.E. 872, 
33 Ga.App. 486; Georgia R. & Bank- 
ing Co. v. Wallis, 116 S.E. 883, 29 Ga. 
App. 706; Southern Ry. Co. v. Ray, 
113 S.E.°590, 28 Ga.App. 792 [rev 118 
SHO 4d, wala ocrar. 5 Goll. 


Ill— Griswold y. Chicago Rys. Co., 
253 I1l.App. 498, judgment affirmed 
170 N.E. 845, 339 Ill. 94; Loescher v. 
Consolidated Coal Co., 173 Ill App. 526 
{aff 102 N.E. 196, 259 Ill. 126]; Schoen 
v. Wolfson, 263 Ill.App. 414; Waitro- 
Vichet Vau eelACk eco eoklloATOD. wae ore 
Schwartz v. Lindquist, 251 I1l.App. 
320; McNaught v. Davis, 229 Ill.App. 
253; Noe v. Shoal Creek Coal Co.,: 207 
Ill. App. 615. 


Ind.—General American Tank Car 
Corporation v. Melville, 145 N.B. 890, 
198 Ind. 529; Beard v. Ball, (App.) 
182 N.E. 102; Southern Indiana Gas 
& Hlectric Co. vy. Vaughn, 151 N.E. 
742, 85 Ind.App. 516; Union Traction 
Co. of Indiana v. Grohs, 142 N.E. 389, 
81 Ind.App. 481; Oolitic Stone Mills 
Co. v. Cain, 119 N.E. 1005, 68 Ind.App. 
646; Chesapeake & O. Ry. Co. of In- 
diana v. Perry, 118 N.E. 548, 66 Ind. 
App. 532. 

Iowa.—Ccoley v. Killingsworth, 228 
N.W. 880, 209 Iowa 646; Borough v. 
Minneapolis & St. Li: R. Co., 197 N.W. 
312, 198 Iowa 180; Miller & Kizer v. 
Des Moines City Ry. Co., 195 N.W. 
600, 196 Iowa 1038; Waring v. Du- 
buque Hlectric Co., 186 N.W. 42, 192 
Iowa 1240; Powell v. Alitz, 182 N.W. 
236, 191 Iowa 233; Merchants’ Trans- 
fer & Storage Co. v. Chicago, R. I. & 
P..'Co., 150 N.W. 720, 170 Iowa 378; 
Scurlock v. City of Boone, 121 N.W. 
369, 142 Iowa 684. 

Kan.—Harwood vy. Missouri Pac. R. 
Co., 234 P. 990, 118 Kan. 332, 40 A.L.R. 
1305; Stone v. City of Pleasanton, 223 
Jen mpilAge 11 1bisy a Seeeh aly iie 


Ky.—McGeough vy. Lewis, 53 S.W. 


killed or injured.7° 
quested instruction may also be properly refused 
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Under such conditions a re- 


(2d) 544, 245 Ky. 363; Pope-Cawood 
Lumber & Supply Co. v. Cleet, 33 S- 
W.(2d) 360, 236 Ky. 366; Grant v- 
Adams, 291 S.w. 785, 218 Ky. 535; 
American Dye Works v. Baker, 276 
S.W. 133, 210 Ky. 508; Majestic Thea- 
ter Co. v. Lutz, 275 S.W.. 16, 210 Ky- 
92; Chesapeake & O. Ry. Co. v. Bland, 
188 S.W. 498, 171 Ky. 430; City of 
Louisville vy. Heitkemper’s Adm’x, 183 
S.W. 465, 169 Ky. 167; Pittsburg, C., 
Sie St. L. Ry. Co. v. Blum, 125 S.W- 


Md.—City of Baltimore v. Poe, 156 
A. 888, 161 Md. 334; Annapolis Gas & 
Electric Light Co. v. Fredericks, 72 
A. 534, 109 Md. 595. 

Mass.—Barry v. Harding, 139 N.E- 
298, 244 Mass. 588; Junkins v. Inhab-— 
itants of Town of Stoneham, 125 N.B- 
140, 234 Mass. 130; Sawyer v. Wor- 
eester Consol. St. Ry., 120 N.B. 404, 
231 Mass. 215; Coles v. Boston & M- 
R. R., 111 N.E. 893, 223 Mass: 408. 


Mich.—Bunker y. Reid, 238 N.W- 
265, 255 Mich. 536; Essenberg v. Ach- 
terhof,. 237 JIN. W. -43, 255 Mich. 55s 
Thomson vy. Brandt, 227 N.W. 707, 249 


Mich. 127; Oiva v. Calumet & Hecla 
Mining Co., 146 N.W. 181, 178 Mich. 
645; Peters y. Detroit & M. Ry. Co., 


144 N.W. 827, 178 Mich. 481; Scott v- 
Dow, 127 N.W. 712, 162 Mich. 636. 

Minn.—Allen v. Johnson, 175 N.W- 
545, 144 Minn. 333; Johnson v. Seott, 
138 N.W. 694, 119 Minn. 470. 

Miss.—Bonelli-v. Branciere, 90 So- 
245, 127 Miss. 556. 

Mo.—Wainwright v. Westborough 
Country Club, (App.) 45 S.W.(2a) 86: 
Gardenhire v. St. Louis-San Francis- 


co R, Co., .31, S.W.(2d) 113, 224 Mo 
App. 586; Pittan vy. Otis Elevator Co., 
(App.) 7 S.W.(2d) 412; Buck v- 


Thatcher, 7 S.W.(2d) 398, 222 Mo. App- 
hae Brann v. Hydraulic Press Brick 

(App.) 288 S.W. 941; Gillaspie v- 
Toei eee &M. R. RR: Go, (App.) 260 
S.W. 547; Roussell vy. St. Louis-San 
Francisco Ry. Co., (App.) 257 S.W. 
516; Flach v. Ball, (App.) 240 S.W. 
469; Bay v. Missouri Southern R. Co.,. 
(App.) 183 S.W. 343; Price v. City of 
Maryville, 161 S.W. 295, 174 Mo.App- 
698; Palmer y. Chicago &- A Re Cos 
121 S.W. 1087, 142 Mo.App. 633; Lat— 
timore v. Union Electric Light, ete... 


Co., 106 S.W. 5438, 128 Mo.App. 37. 
Neb.—Dorrance v. Omaha & C. B- 
ae Ry. Co., 180 N.W. 90, 105 Neb- 


N.H.—McCarthy v. 
445, 83 N.H. 29. 


N.J.—Van Pelt v. Sturgis, 133 A. 
303, 102.N.J.Law 708; Merklinger v- 
Lambert, (2 Ave 19) 76 NJ.Law 806; 
Clemenshaw v. Rizzo, 1380 A. 561, 3 
N.J.Mise. 1082; Pettit, v. Pennsyl- 
ae R. Cos, AZT AS £78. 3. Ni J.NLiset 


Souther, 137 A. 


N.D.—Billingsley v. MeCormiclk 
praneter Co., 237 N.W. 714, 62 N.D- 
184. 

Ohio.—Gibbs v. Scioto Vailey Ry. & 
rors Co., 145 N.B. 854, 111 Ohio St. 


Okl.—Cushing Refining & Gasoline 
Co. v. Deshan, 300 P. 312, 149 Okl. 225: 
Muskogee Electric Traction CO. te 
Richards, 222 P. 265, 97 Okl. 61; Cen- 
tral Coal & Lumber Co. y. Jones, 21:2. 
P. 606, 88 Okl. 219. 


Or.—Vandevert v. Youngson, 12 P% 
(2a) 1029; Hise v. City of North 
Bend, 6 P.(2d) 30, 138 Or. 150; Snabet 
v. Barber, 300 P. 331, 137 Or. 88; Frint 
v. Amato, 284 P. 1838, 131 Or.- 631; 
Suey v. Benson Hotel Co.,' 179) P:- 239i. 
91 Or. 395. 


Pa.—Newingham vy. J. C. Blair Co., 
81 A. 556, 232 Pa. 511;' Bracken v.. 
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on the issue of assumption of risk,71 imputed neg- | ligence,’? comparative negligence,’* “the last clear 


Pennsylvania R. Co., 71 A. 926, 222 
Pa. 410, 34 L.R.A.N.S. 790. 


S.C.—Gregg v. Atlantic Coast Line 
Re Comeisd Sey 91271130 S: C405 


& Power Co., 66 S.BH. 993, 84 S.C. 568. 


Tex.—Barnes v. Dallas. Consol. 
Hilectric Su. Ry. Co., 128 S.W. 367, 103 
Pex soi a (revan (Civ App.) - Loe Saws 
122); Texas*& “PP: Ry. Co. vi) Aaron; 
(Civ.App.) 19 S.W.(2d) 930 [cert den 
Ao PO She O65 DOs SHC b.94 095 74) le Ed: 
1166]; Galveston, H. & S. A. Ry. Co. 
v. Streich, (Civ.App.) 281 S.W. 295; 
Bower Auto Rent Co. v. Young, (Civ. 
App.) 274 S.W.. 295; Chicago, RIL. 
& G. Ry. Co. v. Steele, (Civ.App.) 264 
S.W. 503; Galveston, H. & S. A. Ry. 
Co. v. Easton, (Civ.App.) 257 _S,W. 
924; <A. J. Anderson Co. v. Reich, 
(Civ.App.) 249 S.W. 298 [rev on other 


grounds (Commn. App.) 260 S.W. 
162]; Payne v. Bannon, (Civ.App.) 
238 S.W. 701; Hines v. Hodges, (Civ. 


App.) 238 S.W. 349; Schaff v. Brash- 
er, (Civ.App.) 224 S.W. 1117; Lancas- 
ter v. Johnson, (Civ.App.) 224 S.W. 
ZO Clty NOL i tae Viole nvs | INeISOn, 
(Civ.App.) 220 S.W. 123; Lancaster 
v. Hynes, (Civ.App.) 214 S.W. 957 
[dism f w j]; Texas Power & Light 
Co. v. Bristow, (Civ.App.) 213 S.W. 
702; Texas Electric Ry. v. Hooks, 
(Civ.App.) 211 S.W. 654 [dism f w j]; 
Texas Midland’ R.R. v. Beutler, (Civ. 
App.) 20/7 S.W. 344; Northern Texas 
Traction Co. v. Crouch, (Civ.App.) 202 
S.W. 781; Missouri, K. & T. Ry. Co. of 
Texas v. Hart, (Civ.App.) 196 S.W. 
960; Missouri, K. & TIT). Ry. -Co. of 
Texas v. Cardwell, (Civ.App.) 187 S. 
W. 1073; Tarrant County Traction 
Co. v. Bradshaw, (Civ.App.) 185 S.W. 
951; St. Louis Southwestern Ry. Co. 
of Texas v. Christian, (Civ.App.) 169 
Nov, Logs Méxas & NiO. RCo. y. 
Cunningham, (Civ.App.) 168 S.W. 428; 
Missouri. K. & T. Ry. Co. of Texas v. 
Wood, (Civ.App.) 155 S.W. 1187; St. 
Louis Southwestern Ry. Co. of Texas 
v. Barrow, (Civ.App.) 153 S.W. 665; 
St. Louis Southwestern Ry. Co. of 
Texas v. Tarver, (Civ.App.) 150 S.W. 
958; Texas Cent. R. Co. v. Perry, (Civ. 
App.) 147 S.W. 305; St. Louis South- 
western Ry. Co. of Texas v. Addis, 
(@iveApp.) 142 SPW. 955;° Texas & P- 
Ry. Co. v. Boyd, (Civ.App.) 141 S.W. 


1076; St. Louis S. F. R..Co. v. Arms, 
(Civ.App.) 136 S.W. 1164; Farmers’ 
Cotton Oil Co. v. Barnes, (Civ.App.) 


134 S.W. 369; Commerce Cotton Oil 
Co. v. Camp, (Civ.App.) 129 S.W. 852 
[rev on other grounds 145 S.W. 902, 
105 Tex. 130]; Missouri, K. & T. Ry. 
Co. of Texas v. Richardson, (Civ. 
App.) 125 S.W. 623; St. Louis South- 
western Ry. Co. of Texas v. Langs- 
ton, (Civ.App.) 125 S.W. 334; Hous- 
ton & T. C. R. Co. v. Mayfield, 124 S. 
W. 141, 58, Tex.Civ.App. 52; Trinity 
KV ian VO. Vo, Ele in, Paw es VV 
577, 56 Tex.Civ.App. 573; Missouri, 
K. & T. Ry. Co. of Texas v. Gray, 120 
SOW o27 56 - Tex Ciy.App: 61. ' St, 
Louis Southwestern Ry. Co. of Texas 
v. Marshall, (Civ.App.) 120 S.W. 512; 
El Paso Electric R. Co. v. Ryan, 114 
S.W. 906, 53 Tex.Civ.App. 85. 


Utah.—Bryant v. Bingham Stage 
Line, 208 P. 541, 60 Utah 299. 

Va.— Davis v. Bowman, 121 S.E. 
506, 138 Va. 108; Carter Coal Co. v. 
Bates, 105 S.E. 76, 127 Va. 586; City 
of Charlottesville v. Jones, 97 S.E. 
316, 123 Va. 682. 

Wash.—Barrett v. Powers, 290 P. 
816, 158 Wash. 270; Stanhope v. 
Strang, 250 P. 351, 140 Wash. 693; 
Sparling v. City of Seattle, 218 P. 
200, 126 Wash. 444; Johnson v. Smith, 
203 P. 56, 118 Wash. 146; Hutchins v. 
School Dist. No. 81 of Spokane Coun- 


Mar- | 
tin v. Columbia Electric St. Ry., Light | 


ty, 195 P. 1020, 114 Wash. 548;. Schaef- | 
er v. Spokane-International Ry. Co., 
188 P. 5380, 110 Wash. 316; Reames v. 
Heymanson, 186 FP. 325, 109 Wash. 
132; Harris v. Seattle, R. & S. Ry. Co., 
117 P.604,°65 Wash.27;> Merrill v: 
John B. Stevens & Co., 112 P. 353, 61 
Wash. 28, Ann.Cas.1912B 1011. 


Wis.—Kornwolf v. Milwaukee Elec- 
tric Ry. & Light Co., 185 N.W. 546, 176 
Wis. 160; Vollmer v. Town of Fair- 
banks, 132 N.W. 542, 146 Wis. 630; 
Szewczyk v. E. W. Ellis Lumber Co., 
131 N.W. 977, 146 Wis. 452; Jirachek 
v. Milwaukee Electric Ry. & Light 
Co. 12 IN GWi.03.26,0.13.9 NVisseb05,) 23a 
Am.S.R. 1070. 


[a] Requested instructions held 
not covered and improperly refused. 
—Dudley y. Alabama Utilities Serv- 
ice Co., (Ala.) 144 So. 5; Waniorek v. 
United Railroads of San Francisco, 
118 P. 947, 17 Cal.App. 121; Denver 
City Tramway Co. v. Doyle, 167 P. 
(77, 68 Colo. 500; Georgia Ry. & 
Power Co. v. McElroy, 136 S.E. 85, 36 
Ga.App. 143; Bon Jellico Coal Co. v. 
Wilson, 181 S.W. 169, 167 Ky. 590; 
Lambert y. Eastern Massachusetts 
St. Ry. Co., 134 N.E. 340, 240 Mass. 
495, 22 A.L.R. 1291; Coope v. Scan- 
nell, 130 N.B. 494, 238 Mass. 288; Hunt 
v. Douglass Tp., 130 N.W. 648, 165 
Mich. 187; McCarthy v. Souther, 137 
A. 445, 88 N.H. 29; Penny v. Atlantic 
Coast Line R. Co., 69 S\Ey 238; 153 IN. 
C. 296, 32 L.R.A.N.S. 1209; Texas Co. 
Bae wae (Tex.Civ.App.) 154 S.W. 


[b] Abstract instruction on con- 
tributory negligence is sufficient 
where it appears the jury could not 
have been misled. thereby, but the 
giving of such instruction does not 
justify the refusal of a requested in- 
struction applying the law to the 
facts in a case where such an instruc- 
tion was necessary to present defend- 
ant’s side of the case and without it 
the jury might conclude that the 
facts relied on did not establish con- 
tributory negligence. Kentueky Pub- 
lie Service Co. v. Morris’ Adm’r, 242 
S.W. 599,195 Ky. 582. 


[c] Incidental reference to the 
question of plaintiff's due care in a 
general instruction does not author- 
ize the refusal of an instruction on 
contributory negligence. Derrington 
v. City of Poplar Bluff, (Mo.App.) 186 
S.W. 561. 


As to contributory negligence in 
general see supra § 703. 


71. U.S.—Gold Hunter Mining & 
Smelting Co. v. Johnson, 233 F. 849, 
147 C.C.A. 523; Armour & Co. v. Zve- 
ga, 216 F.. 312, 132 C.C A. 456; Griffin 
Wheel /Co. v. Smith, 173° EF. 245, 97! C: 
C.A. 411. 


Ark.—Missouri Pac. R. Co. v. Kins- 
low, 270 S.W. 608, 168 Ark. 487; Kan- 
sas City Southern Ry. Co. v. Mosley, 
262 S.W. 662, 164 Ark. 6384; Kelly 
Handle Co. v. Shanks, 225 S.W. 302, 
146 Ark. 208; St. Louis, I. M. & S. Ry. 
Co. v. Rodgers, 176 S.W. 696, 118 Ark. 
2638. 


Cal.—Rogers v. Ponet, 132 P. 851, 
21 Cal.App. 577. 

Colo.—Vallery v. 
979, 63 Colo. 548. 


Iowa.—Powers v. lowa Glue Co., 168 
N.W. 326, 183 Iowa 1082; Corell ‘v. 
Williams & Hunting, 148 N.W. 633, 
155 N.W. 982, 173 Iowa 571, Ann.Cas. 
1918A 117. 


Kan.—Smith v. St. L. & S. F. R. Co., 
148 Pi0759;, 95 Kan. 451. 

Kv.—Majestic Theater Co. vy. Lutz, 
275 SW. 16, 210 Ky. 92. 


Barrett, 167 P. 


Mass.—Cummings v. Copley, 138 N. 
E. 803, 244 Mass. 448; Dagis v. Wal- 
worth Mfg. Co., 100 N.H. 620, 213 
Mass. 524. 


Minn.—Brown v. Duluth, S. S. & A. 
Ry. Co., 179 N.W. 1003, 147 Minn. 167. 


Mo.—Allen v. Ross, 292 S.W. 732 
[mandate conformed to 12 S.W.(2d) 
11216, and rev..48° S.Ct. 2155-2765 UcSe 
165, 72 L.Ed. 713]; Evans v. General 
Explosives Co., 239 &.W. 487, 293 
Mo. 364. 

Okl.—Davis v. Hogen, 233 P. 671, 
106. Ok1. 167%. 

Or.—Stool v. Southern Pac. Co., 172 
Ps L01, 88 Or. 1350; ) Powell v. Suthers 
lin Land & Water Co., 140 P. 998, 141 
P. 1016, 70 Or. 407. 

Tex.—Galveston, H. & S. A. Ry. Co., 
v. Andrews, (Civ.App.) 291 S.W. 590; 
Lancaster v. Johnson, (Civ.App.) 224 
S.W. 207; Turner v. McKinney, (Civ. 
App.) 182 S.W. 431; Wichita Falls 
Motor Co. v. Bridge, (Civ.App.) 158 
S.W. 1161; Missouri, K. & T. Ry. Co. 
of Texas v. Hedric, (Civ.App.) 154 S. 
W. 633; Consumers’ Lignite Co. v. 
Cameron, (Civ.App.) 134 S.W. 283; 
Gulf, C. & S. F. Ry. Co. v. Wafer, 130 


S.W. 712, 62 Tex.Civ.App. 74; Sulli- 
van-Sanford Lumber Co. v. Hamp- 
ton, (Civ.App-) 126 S.W. 637; Free- 


man v. Shaw, 126 S.W. 53, 59 Tex. 
Civ.App. 294; Galveston, H. & S. A. 
Ry. Co. v. Sanchez, 122 S.W. 44, 57 
Tex.Civ-App. 87; 


Wash.—Cleary v. General Contract- 
ing Co., 101 P. 888, 53 Wash. 254. 


[a] General charge upon contrib- 
utory negligence is not sufficient to 
warrant refusing a special charge 
upon the issue of assumption of risk, 
both being separate and distinct de- 
fenses; and, where the evidence 
raises both issues, the submission of 
both is demanded. Cleburne Electric 
& Gas Co. v. McCoy, (Tex.Civ.App.) 
128 S.W. 457. 


[b] Requested instruction held 
not covered and improperly refused. 
—Chesapeake & O. Ry. Co. v. Need- 
ham, 244 F. 146, 156 C.C.A. 574; T. J. 
Moss Tie Co. vi Hite, 128 N.E. 752, 
190 Ind. 198; Texas Co. v. Strange, 
(Tex.Civ.App.) 154 S.W. 327. 


_Instructions as to assumption of 
risks in geaeral see Master and Serv- 
ant §§ 1417-1434; Negligence §8§ 
1418-1425. 


72. Haber v. Pacific Electric Ry. 
Co., 248 P. 741, 78 Cal.App. 617; Fahy 
v. Director General of Railroads, 126 
N.E. 784, 235 Mass. 510; Zito v. Inger- 
soll, 147 A. 400, 7 N.J.Mise. 8933, 
Hornschuch y. Southern Pac. Co., 203 
P. 886, 101 Or. 280. , : 


_ [a] Tlustration.—In an action for 
injuries sustained by a minor, riding 
with her mother in an automobile 
driven by a third person, an instruc- 
tion that negligence of any third 
person could not be imputed to plain- 
tiff was fully covered by an instruc- 
tion that any negligence of the driver, 
or of any other persons in control of 
the automobile, could not be imputed 
to plaintiff. Hornschuch y. Southern 
Pac. Co., 203 P. 886, 101 Or. 280. 


Instructions as to imputed negili- 
gence in general see Negligence § 933. 


73. Zumwalt v. H. H. Tryon, Inc., 
(Cal.App.) 14 P.(2d) 912; Terre Haute, 
Indianapolis & HBastern Traction Co. 
v. Wolford, 118 N.E. 564, 187 Ind. 91; 
Illinois Cent. R. Co. v. Nixon, 68 So. 
466, 109 Miss. 308; Panoff v. Chicago, 
M. & St. P. Ry. Co., 148 N.W. 1070, 155 
Wis. 99. 

Instructions as to comparative 
negligence in general see Negligence 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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chance” or “humanitarian” doctrine,7* unavoidable 
proximate cause,’® the nature and extent 
of the injuries or damages for which recovery may 


aecident,*® 


§§ 9384-937, 
74 U.S.—Henry W. Putnam Memo- 
rial Hospital v. Allen, 34 F.(2d) 927. 
Ala.—Southern Ry. Co. v. Fisher, 
74 So. 580, 199 Ala. 377. 
Conn.—Kuezon v. Tomkievicz, 
A. 226, 100 Conn. 560 
Ky.—Louisville Ri Co. v. Hartman, 
245 S.W. 857, 197 Ky. 68. 


124 


Mich.—Morris v. Montgo:nery, 201 
N.W. 496, 229 Mich. 509. 
Mo.—Anderson v. Davis, 284 S.W. 


439, 314 Mo. 515 [rev 251 S.W. 86, 215 
Mo.App. 318]; Gordon v. Postal Tel- 
Viggo eetiee Co., (App.) 24 S.W.(2d) 
44, 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Aston, (Civ.App.) 179 
S.W. 1128. 

Va.—Virginia Ry. & Power Co. v. 
Wellons, 112 S.E. 8438, 1383 Va. 350. 
Wash.—Anspach v. Saraceno, 

P. 811, 149 Wash. 312 

[a] Requested instruction held 
not covered by instructions given.— 
Trbovich v. Burke, 255 N.Y.S. 100, 234 
App.Div. 384. 

Instructions as to “last clear 
chance” or “humanitarian” doctrine 
in general see Negligence § 938. 


270 


75. Cal.—Smith v. Hollander, 259 
P. 958, 85 Cal.App. 535. 
Conn —Hedberge v. Cooley, 161 A. 


665, 115 Conn, | 352. 

Fla.—Florida Motor Lines v. Casad, 
124 So. 180, 98 Fla. 720 [foll 124 So. 
181, 98 Fla. 726]. 

Ga.—Payne v. Lyon, 111 S.E. 226, 
28 Ga.App. 246 [rev 114 S.E. 892, 154 
Ga. 501, od Sunreme court conformed 
CORLUS? SHE, 13S J. 

Tll.—Flanagan v. Chicago City Ry. 
Co; 


Tll.App. 56]; Gordon v. Current, 263 
IlLApp. 435; Carlin v. Deahl, 172 I11. 
App. 197; 


Ky.—Summers v. Spivey’s Adm’r, 
43.S.W.(2d) 666, 241 Ky. 213; Gray- 
Von Allmen Sanitary Milk Co. v. Mc- 
Afee, 17 S.W.(2d) 231, 229 Ky. 444; 
D. H. Ewing’s Sons v. Arnold, 251 S. 
Wo'626,7199 “Ky. ot: 


Mo.—Sneed v. St. Louis “Public 
Service Co., (App.) 53 S.W.(2d) 1062; 
Fddings v. Childress, (App.) 253 S.W. 
130. 


*Or.—Kitchel v. Gallagher, 270 P. 
488, 126 Or. 373. 

Tex.—Hines v. Kelley, (Civ.App.) 
226 S.W. 493 [rev on other grounds 
(Commn.App.) 252 S.W. 1033]. 


Instructions as to inevitable acci- 
dent in geneval see Negligence § 939. 

76, U.S.—Brumberger v. Burke, 56 
F.(2d) 54; Twohy Bros. Co. v. Ken- 
nedy, 295 F. 462 ferror dism 44 S.Ct. 
636, 265 U.S. 575, 68 L.Ed. 1187]; Fort 
Worth & D. C. Ry. Co. v. Jones, 294 
F. 858. 

Ala.—Norwood Transp. Co. v. Cros- 
sett, 92 So. 461, 207 Ala. 222; Sea- 
board Air Line Ry. Co. v. Pemberton, 
79 So. 393, 202 Ala. 55. 


Cal.— McDonald v. Cantley, 3 P.(2d) 
552; James v. Frazee, 288 P. 784, 209 
Cal. 456; Lindley v. Knowlton, 176 P. 
440, 179 Cal. 298; Gibson v. Kennedy 
Extension Gold Mining Co., 156 P. 
56, 172 Cal. 294; Queirolo v. Pacific 
Gas & Electric Co., 300 P. 487, 114 Cal. 
App. 610 [superseding 295 Pi 882); 
Depaoli v. Claus, 293 P. 881, 110 Cal. 
App. 145; Gotsch v. Market St. Ry., 
265 P. 268, 89 Cal.:App. 477; Jones v. 
Southern. Pac. Co., 239 P. 429, 74 Cal. 
App. 10. 


90 N.F. 688, 243 Ill. 456 [aff 145 |- 


TRIAL 


damages,”? and 


’ Colo.—Colorado Milling & Elevator 
Co. ve Bright,-231 Ps Att, 76 Colo: 8380 


Conn.—Kuczon v. Tomkieviez, 124 
A. 226, 100 Conn. 560: Clarke v. Con- 
hecticut Co; 76 At 623,83 Conn. 219. 

D.C.—Baltimore & O. R. Co. v. On- 
orato, 35 App.D.C. 383. 

Il]l.—Pierson v. Lyon & Healy, 
N.E. 693, 2438 Ill. 370. 

Iowa.—Dunean y. Rhombers, 236 N. 
W. 638, 212 Iowa 389: Stokes v. Sac 
City, 144 N.W. 639, 162 Towa 514. 

Mich.—Musgrove y. Manistique & 
ee S. Ry., 244 N.W. 182, 259 Mich. 


90 


Minn.—Schendel v. Chicago Great 
Western Ry. Co.,-198 N.W. 450, 159 
Minn. 166 [cert gr 44 S.Ct. 639, 265 
U.S. 579, 68 L.Ed. 1189]. 


Mo.—Myers v. Chicago, B. & Q. 
Co., 246 S.W. 257, 296 Mo. 239 eas 
den 43 /S.Ct. 519, 261. U.S.,624,. 67 -L. 
Ed. 832]; Henson v. Kansas City, 210 
S.W. 13, 277 Mo. 4438; Lange v. An- 
heuser-Busch Brewing Ass’n, (App.) 
241 S.W. 454; Tillery v. Harvey, 
(App.) 214 S.W. 246. 


N.J.—Altieri v. Public Service Ry. 
Co eis b AL 186, 1h0S NG uaw ops 
Braelow v. Klein, 125 A. 103, 100 N.J. 
Law.156; Carero v. Breslin, 128 A. 
Sos, oN I eMISG. 507: 


N.Y.—Hall v. New York Telephone 
Co., 144 N.Y.S. 322, 159 App.Div. 53 
[rev on other grounds 108 N.E. 182, 
214 NuY. 49, (LOR.As1915m) 191]3° Im- 
pellizzieri v. Cranford, 133. N.Y.S. 
336, 148 App.Div. 758. 


Or.—Brown v. O’Flynn, 272 P. 673, 
127 Or. 497: Enestrom v. Wise Den- 
tal2Go.; 1938hP32187, 97 Or? 634. 


S.C.—Martin v. Columbia Plectric 
St. Ry.. Light & Power Co., 66 S.H. 
993, 84 S.C. 568. 


Tex.—Wichita Falls, Ranger & Fort 
Worth Ry. Co. v. Combs, (Commn. 
App.) 268 S.W. 447 [aff (Civ.App.) 
250 S.W. 714, and decree mod on mo- 
tion to correct judgment 283 S.W. 135, 
115 Tex. 405]; Alamo Iron Works v. 
Prado, (Civ.Avnp.) 220 S.W. 282; Gal- 
veston, H. & S. A. Ry. Co. v. Wilson, 
(Civ App.) 214 S.W. 773; Missouri, 

COPE ye CO nOr Texas v. Burk, 
teuy Apo) 162 S.W. 457;° Ft. Worth 
Belt Ry. Co. v. Cabell, (Civ. App.) 161 
S.W. 1083; Armour & Co. v. Morgan, 
(Civ.App.) 151 S.W. 861 [rev on other 
grounds 194 S.W.. 942]; Missouri. K. 
& T. Ry. Co. of Texas v. Juricek, (Civ. 
App.) 147 S.W. 327: St. Louis South- 
western Ry. Co. of Texas vy. Keith, 
124 S.W. 695, 58 Tex.Civ.App. 323. 


Wash.—Comfort v. Penner, 6 P. 
(2d) 604, 166 Wash. 177. 


GP wel Digeoe AY eel ONS 
Pepe, Cor) LOT ANOW. 19s Lee = VV Ise 
{a] Thus where the instructions 


clearly define the facts which the ju- 
ry are required to find in order to 
hold defendants liable, a further in- 
struction on proximate cause is not 
necessary. Jaquith v. Worden, 132 P. 
33, 738 Wash. 349, 48 L.R.A.N.S. 827. 


{[b] Requested instruction held 
not covered.—Gustafson v. City of 
Meriden, 181 A. 437, 103 Conn. 598. 


Instructions as to proximate cause 
ped ide ew see Negligence §§ 920-922, 
932. 


U.S.—Ocean Accident & Guar- 
antee Corporation v. Turner, 55 F.(2d) 
654; Payne v. Daugherty, 283 F. 353. 


Ala.—Woodward Iron Co. v. Col- 
lins,. 76.So..911, 200 Ala. 553. 


Ark.—Arkansas -General 


77. 


Utilities 
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be had and the elements to be considered in de- 
termining the amount of recovery or measure of 


the person who is liable there- 


Co. v. Culbreath, 6 S.W.(2d) 296, 177 
Ark. 859; Sterling Anthracite Coal 
Co. v. Strope, 197 S.W. 858, 130 Ark. 
435; St. Louis, I. & M. & S. Ry. Co. 
v. Hydrick. 160 S.W. 196, 109 Ark. 
231; A. L. Clark Lumber Co. v. Bolin, 
133 S.W. 1116, 97 Ark. 344. 


Cal.—Griffith v. Oak Ridge Oil Co., 
212 P. 913, 190 Cal. 389; McLaughlin 
v. United Railroads of San Franciceo, 
147 P. 149, 169 Cal. 494, L.R.A.1915E 
1205, Ann.Casi916D 337; Jones v. 
Southern Pac. Co., 239 P. 429, 74 Cal. 
App. 10; Bond v. United Railroads of 
pan Francisco, 140 P. 982, 24 Cal. App. 


Colo.—City of Ft. Collins v. Smith, 
RiI2Ge.. 6), SAS CGlOs 5 IA CAISs Lambie 
a v. Blackwell, 233 P. 624, 76 Colo. 


Conn.—Sizer v. City of Waterbury, 
154 A. 639, 113 Conn. 145. 


D.C.—Thompson-Starrett Co. v. 
Warren, 38 App.D.C. 310; Chapman v. 
Capital Traction Co., 37 "App. D.C. 479. 


Ga.—Western & A. R. R. v. Gray, 
157 S.B. 482, 172 Ga. 286 [appeal dism 
51 -S, Ct. 654, 2838 US. S115 Ws Mma. 
1428]; Nashville, C. & St. L. Ry. Co. 
v. Patterson, 165 S.B. 897. 45 Ga.Ann. 
758; Sims, v. Martin, 126 S.E. 872, 
33 Ga.App. 486; Central of Georgia 
Ry. Co. v.. Dixon, 124 S.E.. 367.32) Gas 
App. 686; Georgia R. & Banking Co. 
v. Wallis, 116 S.E. 883, 29 Ga.App. 
706;. Seaboard. Air Line Ry. Co. v. 
Vandiver, 104 S.BH. 24, 25 Ga.App. 635 
[cert den 41 S.Ct. 216, 254 U.S: 653, 
65 L.Ed. 459]; Western & A. R. Co. 
v. BALTES. 100 S.E. 231, 24 Ga.App. 
175. 


Iowa.—McDermott v. Ida County, 
171 N.W. 690, 186 Iowa 736; Hanen v. 
Lenander, 160 N.W. 18, 178 Iowa 569. 


Kan.—Pllis v. Kansas City Public 
Service Co., 292 P. 939,/-131 Kan. 555. 
Ky.— City of Pineville v. Lawson, 
9 S.W.(2d) 517, 225 Ky. 542; Burgau- 
or v. McClellan, 265 S.W. 439, 205 Ky. 


Mass.—Ackerly v. Boston Elevated 
Ry., 175 N.E. 99, 275 Mass. 94. 
Mich.—Gray v. Briggs, 243 NW. 
254, 259 Mich. 440: Pool v. Montague 
Tp., 160 N.W. 549, 194 Mich. 476; 
Laskowski v. People’s Ice Co., 157 N. 
W. 6, 190 Mich. 331; Rouse v. Michi- 
gan TInited Rys. Co., 129 N.W. 719, 
164 Mich. 475. } 


& N. W. 
Ry. Co., 154 N.W. 960, 131 Minn. 209. 
Mo.—Anderson v. Davis, 284 S.W. 


439, 314 Mo. 515 [rev 251 S.W. 86, 
215 Mo.App. 318]; Sneed v. St. Louis 
Public Service Co., (App.) 53 S.W.(2da) 
1062; Stewart v Southwest Missouri 
R. Co., (App.) 224 S.W. 104. 

N.H.—Rowley v. Duca, 120 A. 74, 
80 N.H. 548. 


Okl.—Marland Refining Co. v. Sni- 
der, 257 P. 797, 125 Okl. 260; Musko- 
gee Electric Traction Co. v. Rye, 148 
P. 100, 47 Okl. 142. 


Or.—Wemmett v. Mount, 292 P. 98, 
134 Or. 305; Bowerman v. Columbia 
Gorge Motor Coach System, 284: P, 
DOR oon Orn Obs 

8.C.—Tyner v. Atlantic Coast Tine 
RR. .Co.,, 146) Sib.) 663), 149) Si Cu 6897 
Broom v. Atlantic Coast Line R. Co. 
80 S.E. 616, 96 5.C. 368. 


Tex.—Fort Worth & D. C. Ry. Co 
v. Miller, 247 S.W..503, 112 Tex. 350: 
Wichita Falls, Ranger & Fort Worth 
Ry iCouw vs Combs, (Commn.App.) 268 
S.W. 447 [aff (Ciy. App.) 250 S.W. 714, 
and mod on motion to correct juds- 
ment “283° S.W. 135, 115 Tex: 405]: 
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for,’* and a release from liability.79 


[§ 708] 5. Right To Make Requests.* It is gen- 
erally the right or privilege of the parties to sub- 
mit requests to the court for instructions,®® the 
right or privilege being given, in some jurisdictions, 
by statute.*t In the. making of an oral request, 
however, it is proper for the court to refuse to 
permit it to be stated in the hearing of the jury.®? 
The time which the court allows counsel to pre- 
pare and tender requests is a matter within its ju- 
dicial diseretion.§3 


{§ 709] 6. Withdrawal of Requests. Requests 
for instructions may be withdrawn before the court 
has found on them,** either at the instance of the 
party presenting the request,®> or on his consent 
at the court’s suggestion.*® But after requests for 
instructions have been examined by the court, re- 
fused, and ordered filed, they are then subject to 
the control of the court and cannot be withdrawn 
without the consent of the parties and consent of 
the court, and are subject to the inspection of the 


Texas & P. R. Co. v. Perkins, (Civ. 
App.) 29 S.W.(2d) 835 [rev (Commn. 
App.) 48 S.W.(2d) 249]; Norwich Un- 
ion Indemnity Co. v. Maynard, (Civ. 
App.) 300 S.W. 196; Texas & N. O. 
Ry. Co. v. Owens, (Civ.App.) 299 S.W. 
933; Texas BHlectric Ry. v. Worthy, 
(Civ.App.) 250 S.W. 710; Schaff v. 
Wright, (Ciy.App.) 214 S.W. 945; 
Texas Refining Co. yv. Sartain, (Civ. 
App.) 206 S.W. 553; St. Louis South- 


400; 
59 Cal.App. 662. 


TRIAL ” 


VaepAllen, 1285s: Paet 053, 
Burns v. Jackson, 


Iowa.—Carpenter v. Campbell Au- 
genres Co., 140 N.W. 225, 159 Iowa 


Kan.—Toelle v. Sells-Floto Shows 
Co., 207 P. 849, 111 Kan. 562. 


Tex.—McKinney Ice, Light & Coal 


[§§ 707-710 


opposite party.*7 A request, aimed at correcting 
an alleged error in the court’s charge, withdrawn 
after the other side consents to a modification of 
the court’s charge to meet such objection, consti- 
tutes a waiver of the exception taken to the court’s 
charge.*® 


[§ 710] 7. Argument for and against Giving Re- 
quested Instructions; Right of Opponent To Exam- 
ine Requests.*® In requesting an instruction, coun- 
sel need not state his reasons therefor,®® but he has 
the right to be heard in support of his requests if 
he so desires.2! But it is not error for the court 
to say in response to an inquiry of counsel that 
it does not eare to have the law discussed.°? Never- 
theless, where ample time has been afforded to 
prepare instructions, a refusal to grant additional 
time for argument thereon is not improper.®? It 
is also proper for the court to give the adverse par- 
ty an opportunity to present an argument against 
giving the requested instructions,®* although it is 
proper for the court to refuse to permit the argu- 


utes in which to prepare and tender 
instructions especially where it is not 
contended that the instructions given 
were erroneous or incomplete. Na- 
tional Fire Ins. Co. of Hartford, Conn., 
v. Cannon & Byers Millinery Co., 255 
S.W. 154, 200 Ky. 655 

[b] Discretion abused.—Where a 
trial consumed three days, and state- 
ment of facts consisted of seventy- 
nine pages and charge of four pages, 


104 Cal.App. 
Pia le B Be atcipA is 


Co. v. Montgomery, (Civ.App.) 176 S. 


western Ry. Co. of Texas v. McCalis- | W. 767 
ter, (Civ.App.) 198 S.W, 1082; Wells [a] Bequested instruction hele 
Fargo & Co. v. Benjamin, (Civ.App.) | improperly refused.—Gaines 


165° S.W. 120. [aff 179 S.W. 513, 107 
Tex. 331]; Carter v. South Texas 
Lumber Yard, (Civ.App.) 160 S.W. 
626; Pecos & N. T. Ry. Co. v. Bishop, 
(Civ.App.) 154 S.W. 305; Western 
Union Telegraph Co. v. Wilson, (Civ. 
App.) 252) Saw. 1169 Laff 194 Siw. 
SSiil eet VOLUN voces GO, Vn COn Ve 
Morrison, (Civ.App.) 129 S.W. 1159. 

Va.—Chesapeake & O. Ry. Co. v. 
Carnahan, 86 S.E. 863, 118 Va. 46 [aff 
36 S.Ct. 594, 241 U.S. 241, 60 L.Ed. 
OTN. 

Wash.—WHkeberg v. City of Tacoma, 
252 P. 915, 142 Wash. 240; Fehler v. 
City of Montesano, 188 P. 5, eo Wash. 


143; Blair v. Calhoun, 151 P I ELIDDy SOKU 
Wash. 154. 
[a] Requested instruction held 


covered and properly refused as to: 
(1) Duty to minimize or mitigate 
damages. Davis v. Allen, 251 S.W. 
194, 199 Ky. 442; Gray v. Briggs, 243 
N.W. 254, 259 Mich. 440; 
CD TEGlautvy LOO. Perry, (hex. Ciy. 
App.) 147 S.W. 280; Southern Pac. 
Co. v. Sorey, (Tex. Civ. App.) 142 S.W. 
119; Missouri, K. & T. Ry. Co. of Tex- 
Farris, (Tex. Civ.App.) 126 S.W. 


as v. 
1174; Harvey v. Tacoma Ry. & Pow- 
er Co., 116 P. 644, 64 Wash. 143. (2) 
Punitive or exemplary damages. In- 


ternational Harvester Co. v. Williams, 
183 So. 270, 222 Ala. 589 [foll 133 So. 
275, 222 Ala. 595]; Louisville & N. R. 
Co, v. Clark, 87 So. 676, 205 Ala. 152, 
14> AIG. R. 695: Armstrong Vv. Day, 
284 P. 1083, 103 Cal.App. 465. 

[b] Bequested instructions held 
not covered and improperly refused.— 
Boatright v. Portland Ry., Light & 
Power Co., 135 P. 771, 68 Or. 26. 

78. U.S.—Louisville & N. R. Co. v. 
Mount, 35 F.(2d) 634. 


Ft. Worth’ 


Brown, 164 S.E. 806, rev 162 S.E. 722, 
44 Ga. App. 630 [conformed to 165 S.E. 
454, 45 Ga.App. 525]. 

79. Miles v. Lavender, 10 F.(2d) 
450 [aff 4 F.(2d) 161]; Missouri Pace. 
Ein: v. Berry, 241 S.W. 888, 154 Ark. 


Instructions as to release in general 
see Master and Servant § 1415; Re- 
lease § 120. 


80. Colo.—Rocky Mountain Fuel 
Co. v. Bakarich, 180 P. 754, 66 Colo. 
275; Town of Meeker v. Fairfield, 136 
PA acme OlLOvAp Deabents 


Ill. Bernier v. Illinois Cent. R. Co., 
129 N.H. 747, 296 Ill. 464 [aff 215 
Ill.App. 454]. 

Bodh atte v McCormick, 86 
N.Y. 479. 

Tex.—Pullman Co. v. 
App.) 187 S.W. 249. 

Va.—Brooke v. Young, 3 Rand. (24 
Va.) 106. 

[a] Where the court fails to give 
an instruction applying the law to a 
party’s theory of the facts as dis- 
closed by the evidence, the party has 
a right to prepare and have given a 
special charge supplying the omission 
in the general charge. Pullman Co. 
v. Moise, (Tex.Civ.App.) 187 S.W. 249. 


81. See statutory provisions. 


82. In re Guthrie’s Hstate, 241 N. 
W. 202, 257 Mich. 180. 


83. National Fire Ins. Co. of Hart- 
ford, Conn. v. Cannon & Byers Mil- 
linery Co., 255 S.W. 154, 200 Ky. 655; 
Lumbermen’s' Reciprocal Ass’n_ vy, 
Warren, (Tex.Civ.App.) 272 S.W. 826. 


[a] Discretion not abused.—The 
trial court did not err in refusing to 


Moise, (Civ. 


Cal.—State Compensation Ins. Fund !' give counsel more than forty-five min- 


*By HARRY ROSEN (§§ 708-727). 


submitting ten issues, with definitions 
of the terms used, allowance by the 
court of two hours as the extreme 
limit for counsel to prepare charges, 
exceptions, and issues was held not 
reasonable time, within the meaning 
of Vernon’s Sayles Civ. St. Annot. 
(1914) art 1970. Lumbermen’s Recip- 
rocal Ass’n v. Warren, (Tex.Civ.App.) 
272 S.W. 826. 

84. Aker v. Brooklyn Daily Eagle, 
114 N.Y.S. 968, 130 App.Div. 412; Keas 
v. Gordy, 78 S.W. 385, 34 Tex.Civ.App. 
310. See Smith v. Mayfield, 45 N.H. 
157, 163 Ilk 447 [aff 60 Ill.App. 266]. 


85. Smith v. Mayfield, supra. 


86. aa aoe 78 S.W. 385, 34 
Tex.Civ. App. 


87. oc hee ome R. Co. v. Turner, 
78 S.W. 712, 34 Tex. Civ. App. 397. 
88. Aker v. Brooklyn Daily Eagle, 


114°N.Y.S. 968, 130 App.Div. 412. 


[a] Reason for rule.—It will be 
assumed that the court, on plaintiff’s 
consent, would have charged as de- 
fendant requested. Aker v. Brooklyn 
Daily Eagle, 114 N.Y.S. 968, 180 App. 
Div. 412. 


89. In criminal prosecutions see 
Criminal Law § 2505. 


90. Chicago, etc., R. Co. v. Martin, 
63: N.E. 247, 28 Ind. App. 468 


91. Wildey v. Crane, 36 Nw. 734, 
69 Mich. 17; Chapman v. McCormick, 
86 N.Y..479. 

92. Wildey v. Crane, 36 N.W. 734, 
69 Mich. 17. 

93. Seaboard Air Line Ry. Co. 

AB lon Se & i Coyvalsl Sab. 245, 144 
Va. 154. 

94, Kenney Ipswich, 59 N.E. 1007, 
178 Mass. 368; Longacre v. Yonkers 
Ry Cou. 182 N-Y.S. 373, 191 App.Div. 
770; Sullivan v. McManus, 45 N.Y.S. 
1079, 19 App.Div. 167. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment of requests in the presence of the jury;°® 
the right to argue requests does not give such 
party’s counsel the right to interfere with his op- 
ponent’s right to present his requests to charge 
in an orderly way and to obtain a ruling thereon 
without continued interruption, contradictions, and 
acrimonious controversy.®® 


Right of party to examine opponent’s requests. It 
is the right of a party to examine requests to charge 
submitted by his opponent before such requests 
are passed upon and read to the jury,®’ and it is 
proper for the court to refuse a request on the ground 
that it was not submitted to the other party for in- 
spection.®® 

[§ 711] 8. Disposition of Requests®®—a. In Gen- 
eral. Where requests for instructions material to 
the issues are properly presented, counsel is entitled 
to a definite answer granting or refusing them;? 
but, where the points presented to the court are 
fully answered by the general charge, it is suffi- 
cient without a separate and detached response to 
each;? and, when this is done, those that are not 
answered may be considered as negatived by the 
court. The court is not required to read and spe- 
cifically answer requests in the presence of the 
jury. The trial court’s remark in the jury’s pres- 
sence that “I told them that,” when defendant 
requested a certain charge, was equivalent to a 
charge to that effect.4 Before a court is required 
to pass on a request, however, it must actually be 
tendered to the court.® <A. court’s statement of its 
purpose subsequently to make a ruling in respect 
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of a request in a specified way does not constitute 
a ruling on the request in the manner specified ;° 
on the contrary, it constitutes a denial of the re- 
quest where the court does nothing further in re- 
spect thereof.’ Where a party requests an instruc- 
tion qualifying an instruction requested by the oth- 
er side and the latter request is withdrawn, if the 
qualifying instruction is still desired, the party 
must call the court’s attention thereto, or the court 
will be justified in disregarding such request.® 


[§ 712] b. Noting Disposition of Requests.® The 
words “given” or “refused” indorsed on the judge’s 
charge sufficiently show the disposition of the 
charge.1° Statutes in some jurisdictions provide 
that instructions given shall be marked “given” and 
instructions refused shall be marked “refused.’’1+ 
These provisions have no application to instructions 
which show on their face that they were given by 
the court of its own motion.t? Where a number of 
requests, all fastened together, are tendered, it is 
a sufficient compliance with the statute for the 
court to mark, after the last of such requests, that 
all are refused.t? Likewise, it has been held a suf- 
ficient compliance for the judge to write on the 
margin of the first of several sheets of paper fas-, 
tened together and containing instructions asked, 
“Instructions, one to seven, all refused.”!* Where 
the statutory requirement that instructions shall 
be marked as “given” or “refused” is considered 
as merely directory,+® the failure to mark instruc- 
tions “given’’?® or “refused’’” is not a ground for 
reversal if the record shows that they were in fact 


95. Cooper vy. Altoona Concrete;that requests for instructions made] 27 Neb. 158. 
Construction & Supply Co., 53 Pa.}|and not complied with are to be con- 13. Nicol v. Davis, 290 P. 114, 107 
Super. 141. sidered as refused, and exceptions Cal.App. 26. , 


96. Longacre v. Yonkers R. Co., 
182 N.Y.S. 373, 191 App.Div. 770. 


Conduct of counsel generally see 
supra §§ 247-312, 


97. Lampe v. United Rys. Co. of 
St. Louis, 160 S.W. 899, 177 Mo.App. 
652. 

[a] Reason for rule.—The court’s 
refusal to grant the request of plain- 
tiff’s counsel to examine the instruc- 
tions requested by defendant before 
the court passed upon and read them 
to the jury was erroneous as con- 
travening the policy of public trials 
and the right of a party to be heard 
in court throughout the trial. Lampe 
v. United Rys. Co. of St. Louis, 160 S. 
W. 899, 177 Mo.App. 652. 


98. Jones v. Riverside Bridge Co., 
73 S.HE. 942, 70 W.Va. 374. 


[a] Reason for rule.—The court 
may enforce reasonable requirements 
of practice at the bar. Jones v. River- 
side Bridge Co., 73 S.E. 942, 70 W.Va. 
374. 


99. In criminal prosecutions see 
Criminal Law §§ 2506-2512. 


1. Keitt v. Spencer, 19 Fla. 748; 
Chandler v. Prince, 109 N.E. 374, 221 
Mass. 495; Zabriskie v. Smith, 13 N. 
Y. 322, 64 Am.D. 551; Sommer v. Gil- 
more, 28 A. 654,'160 Pa. 129; Kraft v. 
Smith, 11 A. 370, 117 Pa. 183; Swank 
v. Phillips, 6 A. 450, 113 Pa.St. 482; 
Hood vy. Hood, 2 Grant (Pa.) 229; 
Hamilton v. Menor, 2 Serg.&R. (Pa.) 
70; Smith v. Thompson, 2 Serg.&R. 
(Pa.) 49; Powers v. McFerran, 2 Serg. 
&R. (Pa.) 44; Berry v. Pittsburg Rys. 
Co., 55 Pa.Super. 289; Repp v. Reyn- 
olds, 53 Pa.Super. 567. Compare Emer- 
son v. Hogg, 8 F.Cas.No. 4,400, 2 
Blatchf. 1, Fish.Pat.R. 77 (holding 


may be taken for such refusal); Bat- 
tishill v. Humphreys, 31 N.W. 894, 64 
Mich. 494 (holding that, on failure of 
the court to give reasons in the gen- 
eral charge for its refusal to give 
specific requested charges, the jury 
may infer that such requests are 
wrong in law). 

2. Arbuckle v. Thompson, 37 Pa. 
145! Bartle v. Saunders, 2 Grant (Pa.) 


3. Zacheyfia v. John Lang Paper 
rie m GLipfattali Sk. 2bos 0d CrCy 
A. 3 ' 


4 Caldwell v. Duncan, 69 S.E. 660, 
Si SHO SBN 


5. Treptow v. Montgomery Ward & 
Co.,, 158.1. App, 422; 


6 Small v. Saunders, 129 A. 270, 
SL N.H.2b20; 


7. Small v. Saunders, supra. 


[a] Thus, where the court stated 
to counsel a purpose to submit special- 
ly to the jury the question of defend- 
ant’s damages, under special plea 
of recoupment in case general verdict 
for defendant was returned, and stat- 
ed to the jury that it might conclude 
to submit special question after they 
returned verdict, but formally denied 
request when made, the request for 
instructions as to such damages was 
not granted. Small v. Saunders, 129 
A, 270, 81 N.H. 520. 


8 Norris v. Greenville, S. & 
Iga (tony Oe SEB ete Sal SOR Spek 


9. In criminal prosecutions see 
Criminal Law § 2511. 


10. Thompson y. Chumney, 8 Tex. 
389. 


11. See statutory provisions. 
12. Gillen v. Riley, 42 N.W. 1054, 


[a] Separate marking of cach re- 
quest is not necessary. Nicol v. 
Davis, 290 P. 114, 107 Cal.App. 26: 


14., Harvey v. Tama County, 5 N. 
W. 130, 53 Iowa 228. And see Law-.- 
renceville Cement Co. v. Parker, 15 
N.Y.S. 577, 60 Hun 586, 21 N.&.Cive 
Proc. 263 [aff 30 N.E. 1150, 133 <N-Ye 
622] (holding that the refusing of all. 
the instructions instead, or marking” 
the refusal against the margin .of! 
each instruction singly, is sufficient}. 

15. Cook v. Hunt, 24 Tih 5385: ° Tum 
‘ v. Griffin, 76 N.W. 660, 106 Towa: 


16. McKenzie v. Remington, 79 Tl. 
888; Cook v. Hunt, 24 Ill. 585; Pate v. 
Rodman, 254 Ill.App. 372; World’s 
Columbian Exposition y. Bell, 76 fll. 
App. 591; Frame v. Murphy, 56 Ill. 
App. 555; St. Louis, ete, R. Cor v: 
Hawkins, 39 Ill.App. 406; I 
Pruhs, 95 N.W. 640, 69 Neb. 
Daniels v. Franklin, (Tex.Civ.App.) 
233 S.W. 380. } 


17. McDonald v. Fairbanks, 43 N. 
E. 783, 161 Ill. 124; Pate v. Rodman, 
254 Ill.App. 372; Gibbons v. Paducah 
& I. R.-Co., 211 DTApp. £38) fart 720 
N.E. 500, 284 Ill. 559]; Chicago Union 
Traction Co. v. Olsen, 113 Tll.App. 303 
[aff 71 N.E. 985, 211 Ill. 255}: Har- 
rigan v. Turner, 65 Ill.App. 469. But 
see Levy v. Burkstrom, 174 Ill.App. 
276 (where, within proper time and 
with leave of court, several proposi- 
tions of law are handed to the court, 
to be held as the law of the case, by 
virtue of Practice Act (Hurd’Rev. St. 
[1911] ec 110 § 61), it is mandatory on 
the court to indicate its disposition 
thereof by writing thereon, wnd it 
cannot decline to consider or mark 
them). 
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given or refused, or where the defeated party him- 
self noted on the margin an exception to the giving 
or refusal of the instruction as the case may be, 
although such exception was accompanied by a spe- 
cial exception to the failure of the court so to mark 
it,1® or where no prejudice resulted therefrom.1® 
In some jurisdictions, however, where the require- 
ment of the statute is held to be mandatory,?° the 
court may not act orally on written requests,?* 
and its refusal to make proper indorsements on in- 
structions requested is, when excepted to, reversible 
error,”? regardless of what the instructions con- 
tained.?* The act of the court indorsing its action 
on passing on requested instructions is a judicial 
act,?+ and, where the court acted orally on written 
requests, and no exception was taken to its failure 
to indorse its action on the instructions, it could 
not, after the term at which the judgment was 
rendered, open the record and make the required 
indorsements.?5 In any event, a noncompliance with 
the statutory requirement cannot be assigned as 
error unless objection was duly made in the trial 
court.2® The inadvertent action of the court in 
marking “refused” or “not given” on a correct in- 
struction on an important branch of the case ap- 
proved by the court, and giving it so marked to 
the jury with other instructions marked “given,” 
is reversible error;?7 and, where of two requested 
charges, one containing matter which the jury might 
properly have considered was refused and so mark- 
ed, but being on the same piece of paper with the 
one given, was afterward handed to the jury by the 
court, to take away, with a caution that it had been 
refused and was not to be considered by them, it 
was held reversible error, as its effect was a denial 


62 N.W. 62, 43 Neb. 
Land, ete., 
456, 32 Neb. 449; 


[a] hus the refusal of proposi- 
tions of law by the trial judge by 
taking up each one verbatim in his 
written opinion, commenting on the 
reasons why he refuses it, and at the 


: 27. 
conclusion of the comment. stating 
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Co. v. Hansen, 
Gibson vy. Sullivan, 
26 N.W. 368, 18 Neb. 558. 

Terre Haute, 
Hybarger, 67 IlLApp. 480; 
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of the matter which the jury might properly have 
considered in the refused charge.?® Refusal to mark 
instructions “given” or “refused” after verdict is 
not error as at that time the court is without power 
to pass on the instruction.?® 


[§ 713] c. Allowance or Refusal—(1) In General. 
Although a party is entitled to a distinct and re- 
sponsive answer to his requests to charge, if they 
can be answered by a simple affirmance or refusal,?° 
he is not entitled to have a requested instruction 
given unless it appears that it is sufficiently support- 
ed by facts admitted and proved,*! or unless it ap- 
pears that such instruction is correct,?? and not 
misleading,®*® that it is not covered by the court’s 
charge,** and that refusal to give it would be prej- 
udicial to him.*> Although it«is not necessary for 
the court to answer specifically every point raised 
by a request for instructions,?® if the request is 
sufficient and adequate to bring to the court’s at- 
tention the matter intended,** the court must give 
the matter correct treatment in his charge.?® The 
addition of appropriate and proper words to a re- 
quest to charge does not constitute a refusal of the 
request.°® Where a party tenders two or more in- 
structions presenting the same propositions in dif- 
ferent language, he cannot complain of the court’s 
selection of one and refusal of the others,*® even 
though the one selected does not state the law as 
clearly or as favorably to such party as the ones 
refused.41 Where a party requests two instructions 
which are in the alternative, the court granting one 
may properly refuse the other.42 The refusal of 
an instruction is not equivalent to the assertion of 
the converse of the proposition contained in it.4* 


Blackas, 213 F. 218, 129 C.C.A. 562. 


39. Chandler v. Prince, 109 N.K. 
3874, 221 Mass. 495. 


40. East St. Louis & S. Ry. Co. v. 
Zink, 82 N.B..283, 229 Ill. 180; City 


Omaha, etc., 


732; 
49 N.W. 


EC ORME 
Musser v. 


etc. 


that the proposition is refused, is suf- 
ficient, even though not in exact com- 
pliance with the statute requiring 
marking of propositions of law on 
the paper as submitted. Gibbons v. 
Paducah & I. R. Co., 211 Ill.App. 138 
[aff 120'N.B. 500, 284 Ill. 559]. 

18. Wickhoff v. Hikenbary, 72 N.W. 
308, 52 Neb. 332. Compare Inland 
Steel Co. v. Smith, 75 N.E. 852, 39 Ind. 
App. 636 [aff 80 N.B. 538, 168 Ind. 
2451 (holding that, under Acts [1903] 
p 338 c 193 § 1, providing that the 
court shall indicate by memorandum 
the numbers of requested instructions 
given and of those refused, and that 
such memorandum shall be signed by 
the judge, a written memorandum 
signed by counsel does not sufficiently 
establish the fact of refusal). 


19. Home F. Ins. Co. v. Decker, 
75 N.W. 841, 55 Neb. 346. 

20. Holcomb v. Norman, 87 N.E. 
1057, 43 Ind.App. 506. 

21. Holcomb v. Norman, supra, 

22. Holcomb v. Norman, supra. 

°23. Holcomb v. Norman, supra. 

24. Holcomb v. Norman, supra. 

25. Holcomb v. Norman, supra. 

26. Barnewall v. Murrell, 18 So. 
831, 108 Ala. 366; Tyree v. Parham, 
66 Ala. 424; Knight v. Chicago, etc., 
R: Co:,. 46 IN.W:. 1112,, 81 Lowa '310; 
Fish v. Chicago, ete., R. Co., 46 N.W. 
998, 81 Iowa 280; Chadron v. Glover, 
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Los Angeles & S. L. R. Co., (Nev.) 299 
P, 1020. 

23. Trinity County Lumber Co. v. 
Denham, 19 S.W. 1012, 85 Tex. 56. 


29. Bacon v. Bacon, 24 So. 968, 
76 Miss. 458, 

30. See supra § 711 text and note 4. 

Sl. “Davis invocCo.. Vii, Cratty, 143 
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Instructions must be within evi- 
dence see supra §§ 657-659. 

32. Davis Iny. Co. v. Cratty, 143 A. 
61, 127 Me. 290. 

Correct requests see infra § 714. 

Erroneous requests see infra §§ 715, 

6. 

3c. Davis: Inv. Co. ve Cratty, 143 
A. 61, 127 Me. 290. 

Confused or misleading instructions 
see supra § 599. 

34. Davis Inv. Co. v. Cratty, 143 A. 
61, 127 Me. 290. 

Right to refuse requests covered by 
ones instructions see supra §§ 699-— 
707. 

35. Davis Inv. Co. v. Cratty, 143 A. 
61, 127 Me. 290. 

36. West Leechburg Steel Co. v. 
Blackas, 213. B. 218), 129 C.CiA. 562) 
See supra § 711 text and notes 2, 3. 

37. Form and requisites of re- 
quests see supra §8§ 689-698. 

388. West Leechburg Steel Co. v. 


of Evanston v. Richards, 79 N.E. 6738, 
224 Ill, 444; Murphy v. Chicago City 
ry. Co., 191 Ill.App. 481; Deming v. 
Prudential Ins. Co. of America, 190 
ll.App. 604; A. H. Nilson Machine 
Co. v. Kurtz Action Co., 186 Tll.App. 
424; Devine v. Sproul, 177 Il.App. 
563; St. Louis Southwestern Ry. Co. 
of Texas v. Aston, (Tex.Civ.App.) 179 
S.W. 1128; Fidelity Phenix Fire Ins. 
Co. v. Sadau, (Tex.Civ.App.) 178 S.W. 
559; Kansas City, M. & O. Ry. Co. 
of Texas v. Beckham, (Tex.Civ.App.) 
152 S.W. 228; Chicago, R. I. & G. Ry. 
Co. v. Green, (Tex.Civ.App.) 135 S.W. 
1031; Texas & N. O..R. Co. v. Ochil- 
tree, (Civ.App.) 127 S.W. 584 [aff 136 
S.W. 767, 104 Tex. 265]; Van Zandt- 
Moore Iron Works v. Axtell, 126 S.W. 
930, 58 Tex.Civ.App. 3853; Alamo 
Dressed Beef Co. v. Yeargan, 123 S.w. 
721, 58 Tex.Civ.App. 92; Houston & 
T. C. R. Co. v. Harris, (Tex.Civ. App.) 
120 S.W. 500 [aff 128 S.W. 897, 103 
Tex. 422]; International & G. N. R. 
Co. v. Ford, (Tex.Civ.App.) 118 S.W. 
1187; Waggoner v. Sneed, 118 S.w. 
547, 58 Tex.Civ.App. 278; Lyon v. 
Bedgood, 117 S.W. 897, 54 Tex.Civ. 
App. 19; Missouri, K. & T. Ry. Co. of 
Texas vy. Morgan, 108 S.W. 724, 49 
Tex.Civ.App. 212. 


41. Roll v. Springfield Consol. 
Co., 225 Ill.App. 411. At 


42. Woodward v. Dudl Nt 
\& Co., 91 A. 166, 123 Ma. 53. Tate 


48. Miles v. Davis, 19 Mo. 408. 
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An instruction marked “given” which was not ac- 
tually read to the jury, and which was not given to 
them on the submission of the cause, must be con- 
Where a correct request is 
made, which the court believes has been covered by 
its general charge, it is improper for it to state 
A statement by a 
trial judge that he would not read submitted re- 
quests to’ the jury, but would pass on them in his 
general charge and cover all requests which were 
correct, is not an absolute refusal to charge a re- 
Stating to the jury that a request was 
good law, but very complicated and hard to under- 
stand, but that the court charged it nevertheless, 
is not equivalent to an instruction to disregard the 
In granting a request for an instruction 
the court should make clear that it 1s so doing.*§ 
It is improper for a judge to weaken the force of a 


sidered as refused.*+ 


that the request is declined.*® 


quest.*® 


charge.*7 


44. Craw v. Chicago City Ry. Co., 
159 Ill.App. 100. 

45. McNess v. Sims, 80 A. 866, 231 
Pa. 386. 

[a] | Reason for rule.—Declining 
the request under such circumstances 
has a tendeney to mislead. McNess 
v. Sims, 80 A. 866, 231 Pa. 386. 

46. Martin v. Columbia Electric St. 
Ry., Light & Power Co., 66 S.E. 993, 
84 S.C. 568. 


47. Autrey v. Bell, 
1 4980.03.70. 


48. Chandler vy. Prince, 109 N.E. 
874, 221 Mass. 495; Tyner vy. Atlantic 
Coast Line R. Co., 146 S.E. 6638, 149 
S.C. 89. 


[a] Requests not refused.—(1) 
Where the judge stated that, with 
reference to defendant’s request to 
charge on the measure of damages, 
he was going to charge as set’ forth 
in plaintiff’s request, and that about 
the only difference in the requests 
was that defendant stated what dam- 
ages were recoverable and in addi- 
tion what damages were not recover- 
able, it cannot be fairly contended 
that he charged defendant’s request, 
since he only indicated an opinion of 
the difference between the two_re- 
quests. Tyner v. Atlantic Coast Line 
R. Co., 146 S.E. 663, 149 +S.C.89. (2) 
Where plaintiff requested an instruc- 
tion that on all the evidence as a mat- 
ter of law the contract was that the 
broker should buy and sell securities, 
and not that he should make contracts 
therefor without delivery, the addi- 
tion at the end of the words “at some 
time” did not amount to a refusal so 
to charge. Chandler v. Prince, 109, N. 
B. 374, 221 Mass. 495. (3) Where the 
court, after giving instructions asked 
for by the parties, remarked that he 
did not think the jury would get much 
help from any requests read to them, 
as he did not think they impressed the 
jury so much as an oral charge, that 
he had tried to cover in his charge 
everything that should have been 
given, but that to avoid omission he 
would give the requests, made with- 
out objection, was not equivalent toa 
withdrawal or refusal of the requests. 
Chandler v. Prince, 109 N.E. 374, 221 
Mass. 495. 


103 S.E.. 749, 


49. Horton v. Williams, 21 Minn. 
187. 
50. Watson v. Union Iron, etc., Co., 


15 Ill.App. 509. 

51. Goodley v. Northern Texas 
Traction Co., (Tex.Civ.App.) 144 S.W. 
359. 

52. Befusal of: 

Correct requests as ground for new 

trial see New Trial § 82. 
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Correct requests as ground for re- 
versal in criminal prosecutions see 
Criminal Law § 3706. 

Reouests covered by other 
tions see supra §§ 699-707. 

Requests covered by other instruc- 
tions as ground for new trial see 
New Trial § 82. 


53. Right to make requests see 
supra § 708. 


54. Duty to instruct see supra § 
531 et seq. 


55. Time to make requests see su- 
pra §§ 686-688. 


56. Form and requisites of re- 
quests see supra § 562 et seq. 


57. Written requests see 
§§ 695-697. - 


58. J.S.—Thorwegan v. King, 4 S. 
Cto1§29, 111.118.9549, 28h. Wa. 514; 
Douglass v. McAllister, 3 Cranch 298, 
2°L.Ed. 445; West Leechburg: Steel 
= v. Blackas, 213: Fs 218, 129 C-C.A. 


instruc- 


supra 


Ala.—Wheeler y.; Cleveland, 54 So. 
277, 170 Ala. 426. 

Cal.—Davis' v. Russell, 52 Cal. 611, 
28 Am.R. 647. 

Colo.—Denver, ete., R. Co. v. Bur- 
chard, 86 P. 749, 35 Colo. 539. 

Conn.—Manning Mfg. Co. v. Merri- 
man, 136 A. 867, 106 Conn. 95; Morris 
v. Platt, 32 Conn. 75. 

Ga.—Pugh v. McCarty, 44 Ga. 383; 
Haigler v. Adams, 63 S.E. 715, 5 Ga. 
App. 6387. 

Hawaii.—Borowsky _ v. 
etc., Co.,, 29 Hawaii 188. 

Iil.—Sampsell v. Rybezynski, 82 N. 
BE. 244, 229 Ill. 75; Missouri Furnace 
Co. v. Abend, 107 Ill. 44, 47 Am.R. 425; 
Kenny v. Marquette Cement Mfg. Co., 
149 Ijl.App. 173 [aff 90 N.E. 724, 248 
Til. 396]; West Chicago St. R. Co. v. 
Kautz, 89 Ill.App. 309; Suttle v. Fin- 
negan, 86 Ill.App.. 423: Williams v. 
Watson, 71 Ill.App. 130. 

Ind.—Smith v. Johnson, 13.Ind. 224, 

Ind.T.—-Purcell. Cotton Seed Oil 
Mills v. Bell, 104 S.W. 944, 7 Ind.T. 
Tite 


Iowa.—Muldowney v. Illinois Cent. 
R. Co., 32 Iowa 176. 


Kan.—Nelson v. Board of Com’rs of 
Butler County, 108 P. 797, 82 Kan. 364. 


Key.—Belly vaeNorthja4 duitte) 1389 
Owings v. Trotter, 1 Bibb 157. 


Me.—Anderson vy. Bath, 42 Me, 346; 
Lapish v. Wells, 6 Me. 175. 


Md.—Wells v. Turner, 16 Md. 1383. 


Mich.—Dikeman y. Arnold, 40 N.W. 
42, 71 Mich. 656. 


Honolulu, 
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proper requested instruction by sarcasti¢ comment, 
so as to leave the jury in doubt whether the instrue- 
tion was given or refused,*® or by intimating that, 
although the requested instructions given in behalf 
of a party are correct, they present a loose and 
inadequate presentation of the law applicable to 
the case.®° It is not error to instruct that the special 
charges given at a party’s request were entitled to 
equal weight with the main charge.*1 


[§ 714] (2) Correct Requests; Duty To Give in 
Charge to Jury.°? 
to make requests for instructions,®? and it being 
the duty of the court to instruct the jury,>+ where 
a timely®® request is made for instructions which 
correctly propound the law and which are also war- 
ranted by the evidence and pleadings in the case,°® 
and if written where so required,®’? it is the duty 
of the court to give them,®® even though awkward- 


It being the right of the parties 


Miss.-——Illinois Central R. Co. v. 
Weinstein, 55 So. 48, 99 Miss. 515. 


Mo.—Ridens v. Ridens, 29 Mo. 470; 
Scott v. American Zinc, Lead & Smelt- 
ing Co., 173 S.W. 23, 187 Mo.App. 344. 


Neb.—Hancock v. Stout, 44 N.W. 
446, 28 Neb. 301. =} ¢ 


N.J.—Franklin v. Freihofer Vienna 
Baking Co., 58 A. 82, 71 N.J.Law 112. 


N.Y.—Hamilton v. Niles-Boment- 
Pond’ Coie 847 NE. “8012 92 NAVe £795 
Butcher v. Hyde, 46 N.E. 305, 152 N. 
Y. 142; Northrop v. Smith, 23 N.E. - 
571, 118 N.Y. 682; Paulitsch v. New 
Vorks Cent... eter, RoaCo., #6. Nawab baehOe 
N.Y. 280; Chapman y. McCormick, 
86. N.Y.) . 479. Santiago vey, JOanwes. 
Walsh Stevedore Co., 137 N.Y.S. 611, 
152 App.Div. 697; Kearns v. Brooklyn 
Heights R. Co., 69 N.Y.S. 856, 60 App. 
Div. 631; Brockman v. Metropolitan 
St. R. Co.,.66 N.Y.S; 339,32 Mise, 728; 
Koenigsberg v. Blau, 127 N.Y.S. 602. 


N.C.—Marcom v. Durham & S. R. 
Co., 81 S.E. 290, 165 N.C. 259; -Irvin 
rere Ry. Co., 80 S.H. 78, 164 


Ohio.—Chesrown y. Bevier, 128 N.E. 
94, 101 OhioSt. 282; Lytle v. Boyer, 
33 OhioSt. 506; Scharff v. Levine,.163 
N.E. 581, 29 OhioApp. 340; Young:.y 
Snyder, 162 N.B. 678, 28 OhioApp. 2035 
Cleveland Ry. Co. v. Kuncic, 160 N, 
EK. 734, 27 OhioApp. 47; Tuscarawas 
County Com’rs vy. Swanson, 7 Ghae 
App. 405; Thompson v. Jones, 13 Qhig 
Cir.Ct.N.S. 493; ee: 
OhioCir.Ct. 49; 
27 OhioC.A., 247. 


Okl.—American Inv. Co. v: Baker, 
230 P. 724, 104 Okl. 95; Choctaw Cot+ 
ton Oil Co. v. Williams,.168 P. 792, 
793, 66 Okl. 245 [quot Cye];. Dunlap 
& Taylor v. Flowers, 96 P. 643, 21 
Okl. 600. 


Pa.—Pennsylvania R. Co. v. Zebe, 
33 Pa. 318; Noble v. McClintock, 6 
Watts&S. 58; Berry v. Pittsburg 
Rys. Co., 55 Pa.Super. 289. 


Tex.—Gilkey v. Peeler, 22 Tex. 
663; St. Louis Southwestern Ry. Co. 
of Texas v. Neef, (Civ.App.) 138 S. 
W. 1168; .. Belton Oil Co. v. Dunean, 
127 S.W. 884, 60 Tex.Civ.App. 257; 
Lee v. Hail, 114 S.W. 403, 51 Tex.Civ. 
App. 632; Johnson County Sav. Bank 
v. Kemp Mercantile Co., (Civ.App.) 
114 S.W. 402; Bishop v. Riddle, 113 
Sow... 151, 51° Tex.Civ.App. 317; Love 
v. Perry, (Civ.App.)) 111 0S0We 209 
St. Louis Southwestern R. Co. vy. 
Connally, (Civ.App.) 93 S.W. 206. 


Utah.—Reese v. Oualtrough, 156 P. 
955, 48 Utah 238, 14 A.L.R. 94; McKin- 
ney v. Carson, 99 P. 660, 35 Utah 180. 


Vt.—Briggs v. Georgia, 12 Vt. 60. 


Mueller v.. Busch,. 34 
O’Grady v..Newark, 
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ly drawn,°® unless covered by other instructions 
given,®® or by the general charge.*1 
although the evidence is conflicting®* or slight, as 
the party asking an instruction is entitled to the 
benefit of whatever inferences the jury may think 
proper to draw from the proof, however slght.®* 
Before the court is required to grant a request for 
an instruction, it must be substantially correct.®+ 


[§ 715] (8) Erroneous Requests®*—(a) In Gen- 
eral. Since the form and substance of a requested 
instruction must be such that the court may prop- 
erly charge the jury in the terms of the request, 
without qualification or modification,®® the court is 


Va.—F. A. Rausch & Co. vy. Graham 
Mfg. Corporation, 124 S.E. 427, 139 
Va. 502, 140 Va. 445, judgment modi- 
fied on rehearing 126 S.E. 2, 140 Va. 
445; Chesapeake, ete., R. Co. v. EF. W. 
Stock & Sons, 51 S.E. 161, 104 Va. 
97; Bertha Zine Co. v. Martin, 22 S. 
EB. 869, 93 Va. 791, 70 L.R.A. 999; Gor- 
don v. Richmond, 2 S.E. 727, 83 Va. 
436; Rosenbaums v. Weeden, John- 
son & Co., 18 Gratt. (59 Va.) 785, 98 
AnD (3) Baltimore, Pete. 4 R- Co. Vv. 
Laffertys, 14 Gratt. (55 Va.) 478. 

Wash.—Parsons v. Clark, 289 P. 
22, 157 Wash. 697; Van Cello v. Clark, 
289eE we 19, oT. Washies2l. 

W.Va.—Riley v. West Virginia 
Cent., ete., FR. "Cos 27W. Va. 145. 

Wis.—Borchardt v. Wausau Boom 
Go., 11 N.W. 440, 54 Wis. 107, 41 Am. 
R. 12 (although not in the best form); 
Rogers v. Brightman, 10 Wis. 55. 


[a] Refusal “except as already 
charged.’”—A requested charge being 
proper, and the point not having been 
theretofore referred to in the charge, 
refusal to give it, “except as already 
eharged on that point,’ is error. 
Santiago v. John EH. Walsh Stevedore 
©o:; 137 N.Y.S. 611, 152 App.Div. 697. 


-[b] Granting part of request.— 
Error in failing to give part of in- 
struction may be available, although 
other part of instruction was given. 
Parsons v. Clark, 289 P. 22, 157 Wash. 
697; Van Cello v. Clark, 289 P. 19, 157 
Wash. 321. 

{c] Request made necessary by 
other instructions given.—Where a 
requested charge was proper when 
applied to the facts, the giving of it 
as being correct “technically,” the ef- 
fect of which was to aggravate the 
error in a former charge, made it er- 
ror to refuSe other proper charges 
which would have rendered the re- 
quested charge given applicable to 
the facts. Koenigsberg v. Blau, 127 
N.Y.S. 602. 

{d] Mere clerical error in an in- 
struction does not of itself require 
that the instruction be refused. The 
judge should correct the clerical er- 
ror, and, if the instruction be other- 
wise correct, he should give it. Ken- 
ny v. Marquette Cement Mfg. Co., 149 
lll. App. 173 [aff 90 N.B. 724, 243 Ill. 
396]. 


» 59. Barnett v. 
230 S.W. 681. 


Smith, (Mo.App.) 


60. See supra §§ 699-707. 

61. See supra §§ 699-707. 

62. Sperry v. Spaulding, 45 Cal. 
544, 


623. Peoria M. & F. Ins. Co. v. Ana- 
pow, 45 Ill. 86. 
' 64 Hogan v. Kansas City Public 
Service Co., 19 S.W.(2d) 707, 322 Mo. 
1103, 65 ALL: Ry. 129. 
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This is so, 


65. Cross references: 
Form and sufficiency of: 
Instructions generally see supra § 
562 et seq. 
Requests see supra §§ 689-698. 


In criminal prosecutions see Criminal 
Law § 2507. 


Special issues see infra §§ 934-938. 
66. See supra § 689. 


67. U.S.—American Surety Co. of 
N.Y. v. Blount County Bank, 30 F. 
(2d) 882 [cert den 50 S.Ct. 19, 280 U. 
S. oon, (4 Lid. 616]: 


Ala.—Mount Vernon Woodberry 
ee v. Little, 133 So. 710, 222° Ala, 
605. 


Cal.—Dover v. Archambault, 208 P. 
178, 57 Cal.App. 659. 


Ill.—Chenoweth v. Burr, 89 N.E. 
1008, 242 Ill. 312 [aff 146 Ill.App. 443]. 


Md.—F. W. Dodge Co. v. H. A. 
Hughes Co., 72 A. 1086, 110 Md. 374. 


Mo.—D’Arcy v. Catherine Lead Co., 
133 S.W. 1191, 155 Mo.App. 260. 


N.J.—Manchester Building & Loan 
Ass’n v. Allee, 80 A. 466, 81 N.J.Law 
605 [rev 76 A. 1012, 80 N.J.Law 185]. 


N.M.—Childers v. Southern Pace. 
Cor, L49Ee. 30%, 20. N Mies Gie. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Brooks, 11).Py¢2d) 1429155 Ok. 53 
feertiden 52S:C ts 502,25 OmUESulD bes 
76 L.Ed. 1287]; Atchison, T. & S. F. 
R. Co. v. Vosburg, 270 P. 58, 182 Okl. 
196; Wallace v. Merfeld, 219 P. 702, 
95 Okl. 296; Wichita Falls & N. W. Ry. 
Cov. Puckett io” beakiie. sos OL 6a 
San Bois Coal Co. v. Resetz, 143 P. 
46, 43 Okl. 384; Fulsom-Morris Coal 
& Mining Co. v. Mitchell, 132 P. 1103, 
ShMOKI 515. 


Or.—Hooning v. Henry, 213 P. 139, 
106 Or. 605. 


Pa.—Suravitz v. Prudential Ins. Co. 
of America, 104 A. 754, 261 Pa. 390. 


Va.—Ratcliffe v. Walker, 85 S.B. 
575, 117 Va. 569, Ann.Cas.1917E 1022. 


68. Sovereign Camp, W. O. W. v. 
Gay, 117 So. 78, 217 Ala. 543; Inde- 
pendent. Life Ins, Co. v. Vann, 130 
So. 520, 24 Ala.App. 93. 


69. See infra § 716. 
PO. See cases infra this note. 


[a] In Iowa it has been held that, 
although the requested instruction 
is so defective in form that it ecan- 
not be given as asked, yet the court 
must nevertheless give a proper in- 
struction on the subject. Wise v. 
Outtrim, 117 N.W. 264, 139 Iowa 192, 
130 Am.S.R. 301; Kinyon v. Chicago, 
etc., R. Co., 92 N.W. 40, 118 Iowa 349, 
96 Am.S.R. 382. 


[b] In Kentucky (1) the rule is 
well settled that, if an instruction 
is offered by either party which is de- 
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not required to grant requests for instructions which 
need explanation, qualification, or modifieation,** 
and a request to charge requiring further expla- 
nation by the court to clarify its meaning to pre- 
vent it from being misleading should be refused.** 
Subject to some. limitations which obtain in a few 
jurisdictions and which will be subsequently con- 
sidered,®® and, except in some jurisdictions where 
the court is required to prepare or cause to be pre- 
pared correct and appropriate instructions on the 
points involved in a defective request,’® the rule 
is that the court is not bound to correct, modify, or 
qualify erroneous requested instructions or give any 


fective in form or substance, the 
court should prepare or direct the 
preparation of a proper instruction on 
the subject covered thereby. Spring- 
field Fire & Marine Ins. Co. v. Ramey, 
53 S.W.(2d) 560, 245 Ky. 367; New 
York Underwriters’ Ins. Co. v. Mul- 
lins, 52 S.W.(2d) 697, 244 Ky. 788; 
Louisville Cemetery Ass’n v. Downs, 
45 S.W.(2d) 5, 241 Ky. 773; Louis- 
ville & N. R. Co. v. Cornett’s Adm’r, 
85 S.W.(2d) 10, 237 Ky. 131; Ken- 
tucky & West Virginia Power: Co. v. 
Riley’s Adm’r, 25 S.W.(2d) 366, 233 
Ky. 224; Jefferson’s Adm’x v. Baker, 
22 S.W.(2a) 448, 232 Ky. 98; Wight v. 
Rose,- 273°-S.W.. 472, 209 Ky. 803; 
Louisville & N. R. Co. v. Brandenburg. 
270 S.W. 1, 207 Ky. 689; Honaker v. 
Owens & Cowan, 264 S.W. 842, 204 
Ky. 382; Davis v. Antol, 262 S.W. 278, 
203 Ky, 2035 tines wv. Harciss- 2530s. 
W. 930, 202 Ky. 75; Deer Creek Min- 
ing Co. v. Moore, 255 S.W. 123, 200 
Ky. 553; Kentucky Livery Co. v. 
Meyers, 245 S.W. 882, 196 Ky. 822; 
Ray v. Ray, 245 S.W. 287, 196 Ky. 
579; Berea Bank & Trust Co. v. Mok- 
wa, 239 S.W. 1044, 194 Ky. 556; Os- 
borne v. Holtzclaw, 237 S.W. 658, 193 
Ky. 803; Louisville & N. R. Co. v. 
Craft, (233 {SAwWal4d al 92K ras 
Louisville Gas & Electric Co. v. Beau- 
cond, 224 S.W. 179, 188 Ky. 725; Louis- 
ville & N. R. Co. v. Stephens, 220 S.W. 
746, 188 Ky. 1; Elkhorn & B. V. Ry. 
Co. v. Dingus, 220 S.W. 1047, 187 Ky. 
812; Cincinnati, N. O. & T. P. Ry. Co. 
v. Francis, 220 S:W. 739, 187 Ky. 703; 
Clifton Land Co. v. Reister, 216 S.W. 
342, 186 Ky. 155; Louisville & N. R. 
Co. v. McCoy, 197 S.W. 801, 177 Ky. 
415; Stearns Coal & Lumber Co. y. 
Spradlin, 195 S.W. 781, 176 Ky. 405; 
Cumberland R. Co. vy. Girdner, 192 S. 
W. 8738, 174 Ky. 761; Stearns Coal & 
Lumber Co. v. Williams, 186 S.W. 931, 
171 Ky. 46; Charles Taylor Sons Co. 
Vel Ebumt, Wises) War sas) eles Kova L203 
Western Union Telegraph Co. vy. Sis- 
son, 160 S.W. 168, 155 Ky. 624; Illi- 
nois Cent. R. Cos vy. Dallas’. Adm’x, 
150 S.W. 536, 150 Ky. 442; Louisville, 
H. & St. L. Ry. Co. v. Roberts, 139 
S.W. 1078, 144 Ky. 820; Lewis, Wilson 
& Hicks v. Durham, 139 S.W. 952, 144 
Ky. 704; West Kentucky Coal Co. v. 
Davis, 128 S.W. 1074, 138 Ky. 667; 
Crane v. T. J. Congleton & Bro., 116 
S.W. 341; Louisville & N. R. Co. v. 
King’s Adm’r, 115 S.W. 196, 131 Ky. 
347; Whitley v. Whitley’s Adm’r, 108 
S.W. 241, 32 Ky.L. 1211 [reh den 109 
S.W. 908, 33 Ky.L. 281]; Troutwine 
v. Louisville & N. R. Co., 105 S.W. 
142, 32 Ky.L. 5; South Covington & 
C..8t, Ry. Co. wv. vCore, .964S.w. 562) 
29 Ky.L. 836; Louisville, ete., R. Co. 
Ve Harrod, 10 os. Wiereoe, Lib Keyousian, 
25 Ky.L. 250; Swope v. Schafer, 4S. 
W. 300, 9 Ky.L. 160. (2) To make ap- 
plicable the rule requiring the court 
to give a correct instruction in lieu 
of one asked, which is incorrect, ei- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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others in their place,’! or select from erroneous in- 
structions what is right and reject what is wrong’? 


although it is perfectly competent 


ther in form or substance, the in- 
struction must be properly asked that 
is presented in writing. Bell’s Adm’r 
v. Louisville Ry. Co., 146 S.W. 383, 148 
Ky. 189. 


[ec] In Nebraska the court has the 
duty in case requested instruction on 
special feature of case is defective in 
form to prepare and give proper in- 
struction thereon. Pospisil v. Acton, 
224 N.W. 11, 118 Neb. 200; Struble v. 
Village of De Witt, 116 N.W. 154, 81 
Neb. 504. 

[ad] In Vermont, in an early deci- 
sion, it was held that, although a 
party may not be entitled to the par- 
ticular charge to the jury which he 
requests, yet it is the duty of the 
court to charge as the facts in the 
gage require. Hazard vy. Smith, 21 Vt. 
BLISK8 

71. U.S.—Kimble v. Kiser, 59 F. 
(2d) 626; Rothe v. Pennsylvania Co., 
195 FB. 21, 114 C:C.A. 627; Exchange 
Bank v. Moss, 149 F. 340, 79 C.C.A. 
278; Mann Boudoir Car Co. v. Du- 
eg 54 F. 646, 4 C.C.A. 540, 21 L.R.A. 

Ala.— Mount Vernon - Woodberry 
Mills v. Little, 133 So. 710, 222 Ala. 
605; Ross v. Ross, 20 Ala. 105. 


Ark.—American Fire Ins. Co. v. 
Haynie, 120 S.W. 825, 91 Ark. 43; Hor- 
ton v. Jackson, 113 S.W. 45, 87 Ark. 
528 [overr Bruce y. State, 75 S.W. 
1080, 71 Ark. 475]. 


Cal.— Williamson vy. Tobey, 25 P. 
65, 86 Cal. 497; Preston v. Keys, 23 
Cal. 193; Hart vy. Farris, (App.) 13 P. 
(2d) 790. 

Colo.—Blackmore y. Neale, 60 P. 
952, 15 Colo.App. 49. 


Conn.—-Rathbone vy. City F. Ins. Co., 
31 Conn. 193; Marlborough vy. Sisson, 
23 Conn. 44. 


D.C.—Globe Furniture Co. v. Gate- 
ly, 51 App.D.C. 367, 279 F. 1005; Capi- 
tal Traction Co. v. Copland, 47 App. 
D.C. 152; Robinson vy. Parker, 11 App. 
Pieris 22 

Ga.—Hightower v. Keaton, 144 S.E. 
759, 167 Ga. 94; Seaboard Air Line 
Ry. v. Blackshear, 75 S.E. 902, 11 Ga. 
App. 579; Rome Ins. Co. v. Thomas, 
75 S.E. 894, 11 Ga.App. 539; Carter & 
Ford v. Brown, 61 S.H. 142, 4 Ga. App. 
238. 

Ill.— Rolfe v. Rich, 35 N.E. 352, 149 


Ill. 436; Potter v. Chicago, M. & St. 
P. Ry. Co., 208 Ill.App. 363; Weeks 
v. Jones, 200 Ill.App. 215; Johnson 


vy. City of St. Charles, 200 Ill.App. 184. 
Ind.—Rogers v. Leyden, 26 N.E. 
210, 127 Ind. 50; Roots v. Tyner, 10 
Ind. 87; Lawrenceburgh, even ry. CO: 
v. Montgomery, 7 Ind. 474. 
Ind.T.—Gulf, etc., R. Co. v. Mose- 
ley, 98 S.W. 129, 6 Ind.T. 369 [rev 161 
Meare, 285 (C.CrA,” 236) © 20 LER. AUNGS, 
885]. 
Kan.—Kansas Ins. Co. v. 
Kan. 159; 
116. 
Me.—Atkinson vy. Snow, 30 Me. 364. 
Md.—Annapolis Gas & Electric 
Light Co. v. Fredéricks, 77 A. 53, 112 
Md. 449; EF. W. Dodge Co. v. H. A. 
Hughes Co., 72 A. 1036, 110 Md. 374. 
Mich.—Williams v. Lansing, 115 N. 
W. 961, 152 Mich. 169. Compare 
Dodge v. Brown, 22 Mich. 446. 
Mo.—Huhn vy. Ruprecht, 2 S.W.(2d) 
760; Barth v. Kansas City El. R. Co., 
44 S.W. 778, 142 Mo. 535; Doty v. 
Western & Southern Life Ins. Co., 16 
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Berry, 8 
Mayberry v. Kelly, 1 Kan. 
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if it sees fit.7% 


for it to do so 


S.W.(2d) 712, 223 Mo.App. 360; Kurth 
v. Morgan, (App.) 277 S.W. 50; Salz- 
man v. Athletic Tea Co., (App.) 236 
S.W. 907; Alexander v. Star-Chroni- 
cle Pub. Co., 198 S.W. 467, 197 Mo.App. 
601; Davis v. Springfield, (App.) 196 
S.w. 104; D’Arcy v. Catherine Lead 
Consens S.W. 1191, 155 Mo.App. 200; 
Barnett v. Sweringen, 77 Mo.App. 64; 
Dempsey y. Reinsedler, 22 Mo.App. 
43. 


Mont.—Anderson v. Northern Pac. 
R. Co., 85 P. 884, 34 Mont. 181. 

N.J.—Manchester Building & Loan 
Ass'n v. Allee, 80 A. 466, 81 N.J.Law 
605 [rev 76 A. 1012, 80 N.J.Law 185]. 


N.M.—Childers v. Southern Pace. Co., 
149 P: 307, 20 N.M. 366. 


N.Y.—Bagley v. Smith, 10 N.Y. 489, 
61 Am.D. 756, 1 Seld.Notes, 109, 19 
How.Pr. 1; Frank v. Metropolitan St. 
R27 Cons GEN ase Ol Sy ie ADDL. 
485; Wittleder v. Citizens’ Electric 
Illuminating Co., 62 N.Y.S. 297, 47 
App.Div. 410; Smith v. New York 
Cent., etc., R. Co.,.45, Hun 588, 9 N.Y. 
St. 612 [rev on other grounds 23 N.E. 
990> TLS UNY. 645]. 

N.C.—Edwards v. Western Union 
Tel. Co., 60 S.H. 900, 147 N.C. 126. 
Phe et v. Millard, 2 Ohio St. 


Okl.—Rose y. Beller, 233 P. 454, 106 
Okl. 143; Colonna v. EHEiseman Mfg. 
Co., 224 P. 181, 98 Okl.. 107; San Bois 
Coal Co. v. Resetz, 143 P. 46, 43 Okl. 


384; Fulsom-Morris Coal & Mining 
Co. Vv. Mitchell, 1327 RP. 11703; 37 OKI, 
575. 


Or.—Hooning v. Henry, 213 P. 139, 
106 Or. 605; Sorenson v. Kribs, 161 P. 
405, 82 Or. 130. 


R.I.—Violette v. Providence Ice Co., 
139) “Ax 500;-49 Re. 3 


S.C.—Mitchell v. Charleston Light, 
22 S.E. 767, 45 S.C. 146, 31 
Gunter v. Granitevillé 
Mfg. Co., 15 S.C. 4438. 


Tenn.—Pennsylvania R. Co. v. 
Naive, 79 S.W. 124, 112 Tenn. 239, 64 
L.R.A. 443; Knoxville v. Cox, 53 S.W. 
734, 108 Tenn. 368. 


Tex.—Jacksonville Ice & Elec. Co. 
v. Moses, 134 S.W. 379, 63 Tex.Civ. 
App. 496; San Antonio & A. P. Ry. 
Co. v. McBride & Dillard, (Civ.App.) 
116 S.W. 638; Kansas City Southern 
R. Co. v. Williams, (Civ.App.) 111 S. 
W. 196; Missouri, etc., R. Co. v. Wall, 
(Civ.App.) 110 S.W. 453 [rev 116 S.W. 
1140, 102 Tex. 362]; Houston, etc., 
R. Co. v. Oram, 107 S.W. 74, 47 Tex. 
Civ. App: 526;\' Missouri, Ke & T. Ry. 
Co. of Texas v. Smith, (Civ.App.) 100 
S.W.. 182; -Gulf, ete, R. Co. v...Min- 
ter, 93 S.W. 516, 42 Tex.Civ.App. 235; 
Creager v. Yarborough, (Civ.App.) 
87 S.W. 376; Citizens’ Nat. Bank v. 
Cammer, (Civ.App.) 86 S.W. 625; St. 
Louis Southwestern R. Co. v. Kenne- 
more, (Civ.App.) 81 S.W. 802; Harris 
v. Springfield First Nat. Bank, (Civ. 
App.) 45 S.W. 311. 

Va.—Peele v. Bright, 89 S.E. 238, 
119 Va. 182; Ratcliffe v. Walker, 85 
S.E. 575, 117 Va. 569, Ann.Cas.1917E 
1022; Chesapeake, etc., R. Co. v. F. W. 
Stock & Sons, 51 S.E. 161, 104 Va. 97; 
Borland v. Barrett, 76 Va. 128, 44 Am. 
R. 152; Keen’s Ex’r v. Monroe, 75 Va. 
424; Rosenbaums v. Weeden, Johnson 
Boge 18 Gratt. (59 Va.) 785, 98 Am.D. 
737. 

Wash.—Ramm v. Hewitt-Lea Lum- 
ber’ Co., 94 P. 1081, 49 Wash. 263. 

W.Va.—Shrewsbury v. Tufts, 23 S. 
E. 692, 41 W.Va. 212; Wheeling Gas. 
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Hence, if a requested instruction is 
erroneous, faulty, or defective,7* in whole or in 


Co. v. Wheeling, 8 W.Va. 320. 


Wis.—Lynch v. Waldwick, 
W. 925, 123 Wis. 351. 


72. U.S.—Miles v. Lavender, 10 F. 
(2d) 450, affirming judgment (D.C.) 
Lavender v. Miles, 4 F.(2d) 161; Ex- 
change Bank v. Moss, 149 F. 340, 79 
C.ClAL 2:78. 

Cal.—Williamson v. Tobey, 
65, 86 Cal. 497. 

Conn.—Marlborough vy. Sisson, 
Conn. 44. 

Ga.—Urquhart v. Leverett, 69 Ga. 
92; Bush v. Fourcher, 59 S.E. 459, 
3 Ga.App. 43. 

Miss.—Dickson v. Moody, 
We 


101 N. 


25° P. 


23 


10 Miss. 


N.Y.—Hamilton v. Eno, 81 N.Y. 116 
[aff 16 Hun 599]; Keller v. New York 
Cent. R. Co., 2 Abb.Dec. 480, 24 How. 
Pr. Ui? Fath Th wow bret eZzi. 


N.C.—Harris v. Atlantic Coast Line 
R. Co., 43 S.E. 589, 132 N.C. 160. 


$.C.—Gunter vy. Graniteville Mfg. 
Co., 15 S.C. 443. 


Tex.—Rosenthal vy. Middlebrook, 63 
Tex. 333; Patton v. Gregory, 21 Tex, 
alets McCown v. Schrimpf, 21 Tex. 
22, 73 Am.D. 221; Reeh v. Reeh, (Civ. 
App.) 288 S.W. 276; Standard Scale 
& Supply Co. v. Chapin, (Civ.App.) 
218 S.W. 645; Rishworth v. Moss, 
(Civ.App.) 191 S.W. 843 [aff (Commn. 
App.) 222 S.W. 225]; Wall v. Lub- 
bock, 118 S.W. 886, 52 Tex.Civ.App. 
405; Gulf, ete., R. Co. v. Garrett, (Civ. 
App.) 98 S.W. 657; Waco Artesian 
Water Co. v. Cauble, 47 S.W. 538, 19 
Tex.Civ.App. 417. 


Wash.—Kelley v. Cohen, 277 P. 74, 
152 Wash. 1; Hansen v. Sandvik, 222 
P. 205, 128 Wash. 60; Croft v. North- 
western Steamship Co., 55 P. 42, 20 
Wash. 175 (holding that this is so, 
although the part which is correct 
might well have been requested as a 
separate instruction). 


73. Marlborough v. Sisson, 23 
Conn. 44; Bush v. Fourcher, 59 S.E. 
459, 3 Ga.App. 43; Dickson v. Moody, 
10 Miss. 17; French y. Millard, 2 
Ohio St. 44. 


74. U.S.—Panama R. Co. v. John- 
son, 44 S.Ct. 391, 264 U.S. 375, 68 L. 
Ed. 748 [aff 289 F. 964]; Norfolk & 
W. R. Co. v. Earnest, 33 S.Ct. 654, 229 
U.S. 114, 57 L.Ed. 1096; Kimble v. 
Kiser, 59 F.(2d) 626; Nocatee Fruit 
Co. v. Fosgate, 12 F.(2d) 250; Griffin 
Grocery Co. v. Richardson, 10 F.(2d) 
467; Westchester Fire Ins. Co. of N. 
Ye Mivery Fitzpatrick Zi» HCl) sano ome 
Harmon v. Barber, 247 F. 1, 159 C.C.A, 
219 [cert den 38 S.Ct. 335, 246 U.S. 
666, 62 L.Ed. 929]; Rothe v. Pennsyl- 
vanial Co. 29b eR 215, Pid 3e@ CrAeG2ia 
Zacheyfia v. John Lang Paper Co., 
Aer 61% [att L787 BY 263, 102 CoC lA. 


Ala.—White v. Thorington, 120 So. 
914, 219 Ala, 101; Sovereign Camp, W. 
OOWn Vi Gay, LET So. (8, 217) Alar 5435 
Birmingham Baptist Hospital v. 
Branton; 113) So. -79; “216= Atay” 326 
May v. Draper, 107 So. 862, 214 Ala. 
324;. Southern Ry. Co. v. Beaty, 103 
So. 658, 212 Ala. 608; Lewis v. Martin, 
98 S05 6385, 210 Ala, 4005, Beane we 
Stephens, 94 So. 173, 208 Ala. 197; 
Howell v. Smith, 91 So. 496, 206 Ala. 
646; Shipp v. Ferguson, 79 So. 307, 
202 Ala. 9; Rudolph v. Holmes, 78 So. 
839, 201 Ala. 461; Central of Georgia 
Ry. Co. v. Finch,’ 59 So: 619, 179) Ala. 
121; Wilmer Lumber Co. v. Hisely, 50: 
So. 225, 163 Ala. 290; Washington & 
C. Ry. Co. v. Stallworth, 103 So. 603, 
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20 Ala.App. 554; Dunaway v. Roden, 
71 So. 70, 14 Ala.App. 501 [cert den 
72 So. 1019, 196 Ala. 701]; Southern 
Ry. Co. v. Lawler, 65 So. 857, 11 Ala. 
App. 241 [cert den 66 So. 1009, 191 
Ala. 663]; Key v. Goodall, Brown & 
Co., 60 So. 986, 7 Ala.App. 227. 


Ark.—Jones v. Model Laundry, 22 
S.W.(2d) 19, 180 Ark. 616; Murphy v. 
Clayton, 15 S.W.(2d) 391, 179 Ark. 
225; Oil Fields Corporation v. Bur- 
NEValeese Walla) p Ott wlio. ALK. LL 70% 
Parrott Tractor Co. v. Brownfiel, 233 
S.W. 706, 149 Ark, 566; Bovay v. Mc- 
Gabbey, 219 S.W. 1026, 143 Ark. 135; 
Henry Wrape Co. v. Barrentine, 211 S. 
W. 866, 138 Ark. 267; Russell v. Rus- 
sell, 185 S.W. 289, 123 Ark. 619; Wis- 
consin & Arkansas Lumber Co. v. 
TRONS S4) Sow. 7 456)..123 Ark. 1195 
St. Louis, I. M. & S. Ry. Co. v. Dun- 
can, 177 S.W. 1132, 119 Ark. 287; New- 
man v. Peay, 176 S.W. 143, 117 Ark. 
579; EF. Kiech Mfg. Co. v. Hopkins, 
158 S.W. 981, 108 Ark. 578. 


Cal.—Sheldon v. James, 166 P. 8, 
MisiCalk 474 2 At R493" Bakos 
v. Shell Co. of California, 300 P. 982, 
115 Cal.App. 142; Mattocks v. Class 
A. Motor Co., 267 P. 736, 92 Cal.App. 
127; Howell v. San Joaquin Light & 
Power Corporation, 261 P. 1107, 87 
Cal.App. 44; Lloyd v. Boulevard Hx- 
press, 249 PS OT OaleA Ds. 400) 
Straten v. Spencer, 197 P. 540, 52 
Cal.App. 98. 


Colo.—Schreiber vy. Burton, 256 P. 
1, 81 Colo 370. 


Conn.—lNi Maio v. Panico, 
238, 115 Conn, 295. 


D.C.—Washington Ry. Co. v. Dow- 
ney, 40 App.D.C. 147 [appeal dism 
Shs. Ct 406,02360.S35 1907 69 dud. 
ba3]s 

Ga.—Cruce v. Cruce, 148 S.E. 2¢4, 
168 Ga. 510; Bank of Waynesboro 
v. Ellison, 134 S.H. 751, 162 Ga. 657; 
Rudulph v. Brown, 130 S.E. 559, 161 

_ Ga. 319; Spillar v. Dickson, 95 S.H. 
994, 148 Ga. 90; Georgia & F. Ry. v. 
Newton, 79 S.E. 142, 140 Ga. 463; 
Davenport v. Waters, 148 S.E. 772, 
40 Ga.App. 99; Rome Ins. Co. v, 
Thomas, 75 S.E. 894, 11 Ga.App. 539. 


Idaho.—Carpenter v. McKissick, 217 
P. 1025, 87 Idaho 729. 

ill—Engstrom v. Olson, 248 Ill. 
App. 480; Collins v. Missouri-Illinois 
R. Co., 233 Ill.App. 545; Santa Rosa- 
Vallejo Tanning Co. v. Charles Kro- 
nauer & Co., 228 Ill.App. 236; Roll 
v. Springfield Consol. Ry. Co., 225 Ill. 
App. 411; Sandor v. Verhovey Aid 
Ass’n, 199 Ill. App. 199; Christmann v. 
Illinois Cent. R. Co., 199 Ill.App. 139; 
Willison v. Dering Coal Co., 156 Ill. 
App. 209, A 

Ind.—General American Tank Car 
Corporation v. Melville, 145 N.E. 890, 
198 Ind. 529; Talge Mahogany Co. v. 
Burrows, 130 N.E. 865, 191 Ind. 167; 
Pittsbureh, C3) Cr& Stil. Ry5.Co. wa 
Farmers’ Trust & Savings Co., 108 
N.E. 108, 183 Ind. 287; Ohio Valley 
Trust Co. v. Wernke, 99 N.E. 734, 179 
Ind. 49; Chicago, S. B. & N. I. Ry. Co. 
v. Brown, 143 N.E. 609, 81 Ind.App. 
411; Chesapeake & O. Ry. Co. v. Per- 
ry, 125 N.E. 414, 71 Ind.App. 506. 


Iowa.—Stutsman v. Des Moines 
City Ry. Co., 163 N.W. 580, 180 Lowa 
524. 


Ky.—Owings v. Trotter, 1 Bibb 157. 


Md.—Carlin v. Smith, 130 A. 340, 
148 Md. 524, 44 A.L.R. 193; Hipple v. 
Mason, 127 A. 383, 147 Md. 94; Conser- 
vation Co. v. Stimpson, 110 A. 495, 136 
Md. 314; City of Baltimore v. Ault, 94 
A. 1044, 126 Md. 402; Fletcher vy. 
Dixon, 77 A. 326, 113 Md. 101. 

Mass.—Rand v. Farquhar, 115 N.F. 
286, 226 Mass. 91; Altaville v. Old 
Colony St. Ry,°Co:, 110°N.B. 970, 222 
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Mass. 322; Bourne v. Whitman, 95 
eae 404, 209 Mass. 155, 35 L.R.A.N.S. 
701. 


Mich.—Paskvan v. Allouez Mining 
Co., 152 N.W. 82, 185 Mich. 329; Amer- 
ican Seed Co. v. Cole, 140 N.W. 622, 
174 Mich. 42; McNetton v. Herb, 123 
N.W. 17, 158 Mich. 525. 


Minn.—Edblad v. Brower, 227 N.W. 
493, 178 Minn. 465; Burner v. North- 
western Bible & Missionary Training 
School, 201 N.W. 939, 161 Minn. 480; 
Olson v. Moulster, 162 N.W. 1068, 137 
Minn, 96. 


Mo,—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686; Johnson 
v. American Car & Foundry Co., 259 S. 
W. 442; Peterman v.. Peterman, 228 
S.W. 1062, 286 Mo. 375; Thomas v. 
Thomas, 186 S.W. 993; Jones v. Nor- 
man, (App.) 24 S.W.(2d) 191; Mur- 
ray v. Wells, (App.) 17 S.W.(2d) 613; 
Doty v. Western & Southern Life Ins, 
Co., 16 S.W.(2d) 712, 223 Mo.App. 360; 
Braden v. Friederichsen Floor & Wall 
TVile Co., 15 S.W.(2d) 923, 223 Mo.App. 
700; Griffin v. Arney, (App.) 12 S.W. 
(2d) 95; Gruenewald v. Kaysing Iron 
Works, (App.) 5 S.W.(2d) 709; Rober- 
son v. Loose-Wiles Biscuit Co., (App.) 
285 S.W. 127; Kilcoyne v. Metz, 
(App.) 258 S.W. 4; Eddings v. Child- 
ress, (App.) 253 S.W. 130; Bloom v. 
Union Electric Light & Power Co., 
(App.) 251 S.W. 411; Hildman vy. 
American Mfg. Co., (App.) 249 S.W. 
99; BHisenberg v. Nelson, (App.) 247 
S.W. 244; Sneed v. Shapleigh Hard- 
ware Co., (App.) 242 S.W. 696; Thorn- 
ton v. Stewart, (App.) 240 S.W. 502; 
Higgins v. Medart Patent Pulley Co., 
(App.) 240 S.W. 252; Tibbels v. Chi- 
cago Great Western R. Co., (App.) 219 
S.W. 109; Viles v. Viles, (App.) 190 
S.W. 41; Lester v. Sampson, (App.) 
180 S.W. 419; In re Lutz’s Estate, 162 
S.W. 679, 175 Mo.App. 427; Gunn v. 
United Rys. Co. ‘of St. Louis, 160 S. 
W. 540, 177 Mo.App. 512 [rev 193 S. 
Wa Si4, LAR ASIST D 11381, 2270" Mo: 
517]; Reis v. Epperson, 122 S.W. 353, 
143 Mo.App. 90. 


Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P. 253, 80 Mont. 431; 
Western Mining Supply Co. v. Meiz- 
ner, 136 P. 44, 48 Mont. 174; Herrin 
v. Sieben, 127 P. 328, 46 Mont. 226. 


Neb.—Musser v. Musser, 152 N.W. 
746, 98 Neb. 398. 


N.H.—Boiley v. Boston & M. R. R., 
103 A. 660, 78 N.H. 564. 


N.J.—Bonhard vy. Gindin, 142 A. 52, 
104 N.J.Law 599; Eggert v. Binder, 
125 A. 106, 100 N.J.Law 174, 1 N.J. 
Misc. 555; Schreiber v. Public Serv- 
ice Ry. Co., 98 A. 316, 89 N.J.Law 183; 
Tiernan v. B. & S. Motor Service, 158 
A. 845, 10 N.J. Mise. 294; Alling v. 
Walton, 144 A. 324, 7 N.J.Mise. 101; 
Klemann vy. Atlantic City R. Co., 135 
A. 664, 5,N.J.Mise. 133. 


N.M.—First Nat. Bank of Elida v. 
George, 190 P. 1026, 26 N.M. 176. 


N.Y.—Gressman v. Morning Journal 
Ass’n,, 90 (N.E.s113t,, 197° N.Y...474> 
Hoe v. Sanborn, 36 N.Y. 93, 1 Transcr. 
A. 160, 3 Abb.Pr.N.S. 189, 35 How.Pr. 
197 [aff 24 How.Pr. 26]; Freehold v. 
Town of Glen, 207 N.Y.S. 440, 211 App. 
ope 249 [aff 150 N.W. 578, 241 N.Y. 


N.C.—Michaux v. Paul Rubber Co., 
130 S.E. 306, 190 N.C. 617; Horton v. 
Seaboard Air Line R. Co., 78 S.E. 494, 
162 N.C. 424 [rev 34 S.Ct. 635. 233 U. 
S. 492, 58 L.Ed. 1062, L.R.A.1915C 1]. 


Ohio.—Beach v. Chollett, 166 N.B. 
145, 31 Ohio App. 8; Gallup v. Toledo 
Terminal. “Ry (Co.5 LO0AN.B. 493. 26 
Ohio App. 447; Goebel v. Hummel, 
153 N.E. 228, 21 Ohio App. 486. 


Okl.—Swift v. McMurray, 271 P. 
635, 183 Okl. 104; Florence v. Russell, 
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231 P. 301, 105 Okl. 20; Harley v. 
Damron, 230 P. 507, 104 Okl. 143; 
Town of Quapaw v. Holden, 222 P. 
680, 96 Okl. 281; Wallace v. Merfeld, 
27% P. 702, 95 Okl. 296; Danciger y. . 
Isaacs, 200 P. 164, 82 Okl. 263; Mid- 
land Valley R. Co. v. Lawhorn, 198 P. 
586, 81 Okl. 288; Ft. Smith & W. R. 
Co. v. Green, 156 P. 349, 56 Okl. 585; 
St. Louis & S. F. R. Co. v. Long, 137 
41 Okl. 177, Ann.Cas.1915C 


Or.—Diller v. Riverview Dairy, 288 
P. 401, 183 Or. 442; Hooning v. Hen- 
ry, 213 P. 139, 106 Or. 605; Sorenson 
v. Kribs, 161 P. 405, 82 Or. 130; Pugs- 
ley v. Smyth, 194 P. 686, 98 Or. 448. 


Pa.—Miller v. Siebert, 145 A. 909, 
296 Pa. 400; Gilkey v. Waverly, 
Sayre & Athens Traction Co., 87 A. 
851, 240 Pa. 528. 


$.D.—Smith v. Munson, 238 N.W. 
27; Brown y. Wisconsin Granite Co., 
202° MW. 555, 47) S.D.1'635: 


Tex.—Fort Worth & D. C. Ry. Co. 
v. Amason, (Commn.App.) 276 S.W. 
162 [aff (Civ.App.) 260 S.W. 204]; 
Gulf Coast Transp. Co. v. Standard 
Milling Co., (Commn.App.) 252 S.W. 
751 [rev (Civ.App.) 197 S.W. 874]; 
Olivas v. El Paso Elec. Co., (Civ.App.) 
54 S.W.(2d) 154; Bishop v. Millers’ 
Indemnity Underwriters, (Civ.App.) 
254 S.W. 411; Southwestern Tel. & 
Tel. -Co.. vo French, (CivsApp.) 245s; 
W. 997; Payne v. Castille, (Civ.App.) 
244 S.W. 222 [rev (Commn.App.) 257 
S.W. 870]; Collins v. Megason, (Civ. 
App.) 228 S.W. 583; Hines v. Parsons, 
(Civ.App.) 221 S.W. 1027; Nolan v. 
young, (Civ. App:)) 32208CS3We +3154; 
Houston EK. & W. T. Ry. Co. v. Lynch, 
(Civ.App.) 208 S.W. 714; Missouri, K. 
& T. Ry. Co. of Texas vy. Dunn, (Civ. 
App.) 157 S.W: 434; Peacock v. Col- 
trane, (Civ.App.) 156 S.W. 1087; Zar- 
ate v. Villareal, (Civ.App.) 155 S.W. 
328; Houston, BE. & W. T. Ry. Co. v. 
Lacy, (Civ.App.) 153 S.W. 414; Lan- 
drum v. Thomas, (Civ.App.) 149 S. 
W. 813; Wichita Falls & W. Ry. Co. 
v. Wyrick, (Civ.App.) 147 S.W. 694; 
Vicksburg, S. & P. Ry. Co. v. Jack- 
son, (Civ.App.) 133 S.W.. 925; Sum- 
merhill v. Wilkes, 133 S.W. 492, 63 
Tex.Civ.App. 456; Collier vy. Robinson, 
129 S.W. 389, 61 Tex.Civ.App. 164; 
Stark v. Burkitt, (Civ.App.) 120 S.W. 
939 [rev 129 S.W. 343,103 Tex. 437]; 
Missouri, K. & T. Ry. Co. of Texas 
v. Wall, (Civ.App.) 110 S.W. 453 [rev 
116 S.W. 1140, 102 Tex. 362]. 


Vt.—Cummings vy. Connecticut Gen- 
cra Life Ins. Co., 148 A,..484, 102 Vt. 


Va.— James River Lumber Co. v. 
Smith Bros., 116 S.E. 241, 135 Va. 406. 


Wash.—Sanderson v. Hartford 
Eastern Ry. Co., 294 P. 241, 159 Wash, 
472; Myers v. Newnham, 285 P. 663, 
155 Wash. 609; Fennel v. Yellow Cab 
Co., 244 P. 258,138 Wash. 198; Hane 
sen v. Sandvik, 222 P. 205, 128. Wash. 
60; Larson vy. McMillan, 170 P. 324, 
99 Wash, 626. 


W.Va.—Cook y. Coleman, 111 S.E. 
750, 90 W.Va. 748. 


Wis.—Stuckey v. Fritsche, 46 N.W. 
59, 77 Wis. 329. 


fa] Thus (1) requested instruc- 
tions, more in the nature of peremp- 
tory instructions and not clear state- 
ments of law, are properly refused. 
Jones v. Model Laundry, 22 S.W.(2d) 
19, 180 Ark. 616. (2) Instructions 
correct in law, but on detached por- 
tions of the evidence on a single is-_ 
sue, may be refused. Bourne v. 
Whitman, 95 N.E. 404, 209 Mass. 155, 
85 L.R.A.N.S. 701. (3) There was no 
error in refusing a requested instruc- 
tion which by indirection attempted 
to impeach plaintiff's moral charac- 
ter, where credibility of the witness 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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part,’® it is properly refused, and 


had not been regularly attacked. 
Stutsman vy. Des Moines City Ry. Co., 
163 N.W. 580, 180 Iowa 524. (4) An 
instruction properly stating that the 
jury could not base a finding of negli- 
gence on the master’s promise to rem- 
edy ladder’s condition is properly re- 
fused, because withdrawing from the 
jury another element they had a right 
to consider. Braden y. Friederich- 
sen Floor & Wall Tile Co., 15'S.W. 
(2d) 923, 223 Mo.App. 700: (5) Re- 
fusing an instruction withdrawing 
assignment of negligence based on 
violation of ordinance not proved is 
not error, where introduction did not 
follow ordinance as pleaded. Mur- 
ray v. Wells, (Mo.App.) 17 S.W.(2d) 
613. (6) An instruction understand- 
able, not as an incidental fact refer- 
ring to the statute for consideration 
in determining negligence, but as a 
controlling statement of law, is prop- 
erly refused. Tiernan v. B. & S. 
Motor Service, 158 A. 845, 10 N.J.Misc. 
294. (7) Failure to give an instruc- 
tion limiting the jury’s consideration 
of evidence that defendant had _lia- 
bility insurance is not error, where 
the instruction requested sought to 


exclude such evidence altogether. 
Nichols y. Owens Motor Co., 286 N.W. 
£695) 221 Neb. 21055048) A state- 


ment by the court, in answer to a 
request to charge that the town was 
negligent in failing to have a super- 
intendent of highways for more than 
three weeks prior to the accident, 
that ‘“‘there is no evidence of that by 
the town records by any competent 
evidence; I so charge you,’ is not 
confusing, but clearly charged the 
request aS made. Freehold v. Town 
of Glen, 207 N.Y.S. 440, 211 App.Div. 
249 [aff 150 N.E. 578, 241 N.Y. 615] 
(granting such charge was error). 
(9) Where the case was submitted on 
special issues, a requested charge, 
applicable only if the case had been 
submitted on a general charge, was 
properly refused. Houston EK. & W. 
T Ry. Co. v. Lynch, (Tex.Civ.App.) 
208 S.W. 714. (10) A buyer cannot 
waive his failure to furnish shipping 
instruction and to make inspection, 
which was a condition precedent to 
delivery by the seller, and therefore 
an instruction requested by him, de- 
nying recovery if plaintiff breached 
his contract to deliver without speci- 
fying the requirements for inspec- 
tion and shipping instructions, was 
not rendered correct by a provision 
authorizing recovery if the jury be- 
lieved the defendant had waived 
plaintiff's breach. James River Luim- 
ber Co. v. Smith Bros., 116 S.E. 241, 
135 Va. 406. 

[b] Requests objectionable in 
form.—Rudolph v. Holmes, 78 So. 839, 
201 Ala. 461; Whicher Development 
Corporation v. Ross, 121 A. 372, 142 
Md. 522; Thornton v. Stewart, (Mo. 
App.) 240 S.W. 502; Olivas v. El Paso 
Electric Co., (Tex.Civ.App.) 54 S.W. 
(2d) 154. But see City of Globe v. 
Rabogliatti, 210 P. 685, 24 Ariz. 392 
(a requested instruction, correct in 
substance, although faulty in form, 
is sufficient to require the court to 


give a correct instruction); In re 
Carter’s’ Will). 291° N.Y-.S. “552, 199 
App.Div. 405. 

[c] Loosely drawn instruction 


correctly stating law is properly re- 


fused. Engstrom v. Olson, 248 Ill. 
App. 480. 
{d] Instructions assuming facts 


not borne ovt by record and proceed- 
ing on erroneous assumption that con- 
ditional tender of stock constituted 
defense is properly refused. Har- 
baugh v. Ford Roofing Products Co., 
(Mo.) 281 S.W. 686. 

stating 


{e] Inaccurately law.— 
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the same is the | case in respect of a series of instructions or prop- 


Bean v. Stephens, 94 So. 178, 208 Ala. 
197; Washington & C. Ry. Co. v. Stall- 
worth, 103 So. 603, 20 Ala.App. 554; 
Russell vy. Russell, 185 S.W. 289, 123 
Ark. 619; Bakos v. Shell Co. of Cali- 
fornia, 300 P. 982, 115 Cal.App. 142; 
Spillar v. Dickson, 95 S.E. 994, 148 
Ga. 90; Carpenter vy. McKissick, 217 
P. 1025, 87 Idaho 729; Collins v. Mis- 
souri-Illinois R. Co., 233 Ill.App. 545; 


Sandor vy. Verhovey Aid Ass’n, 199 
Tll.App. 199; Christmann y. Illinois 
CeontagR Co. e199. TEA ed oor AE, 


Smith & W. R. Co. v. Green, 156 P. 
349, 56 Okl. 585; Smith v. Munson, 
(S.D.) 288 N.W. 27; Sanderson v. 
Hartford Eastern Ry. Co., 294 P., 241, 
159 Wash. 472. 


[f{] Refusal of requested instruc- 
tion, not in harmony with facts of 
case.—Washington Ry. Co. v. Down- 
ey, 40 App.D.C. 147 [appeal dism 35 
S.Ct. 406, 236 U.S. 190, 59 L.Ed. 533]; 
American Seed Co. v. Cole, 140 N.W. 
622, 174 Mich. 42; McNetton v. Herb, 
123 N.W. 17, 158 Mich. 525. 


{g] Even where party entitled to 
instructicn on subject.—St. Louis, I. 
M. & S. Ry. Co. v. Duncan, 177 S.W. 
1132, 119 Ark. 287; Newman y. Peay, 
176 S.W.1438;°117 Ark. 579; Lester v. 
Sampson, (Mo.App.) 180 S.W. 419. 

[h] Requests not complying with 
court rules.—Di Maio vy. Panico, 161 
Av 23859 di) (Conn. 32954 Diller v. sRiv= 
erview Dairy, 288 P. 401, 133 Or. 442. 


fi] Where sentence of requested 
instruction was wholly unintelligible. 
—Griffin Grocery Co. v. Richardson, 
10 F.(2d) 467. 

[ij] Instructions in which issues 
cf fact and law were so intermingled 
as to become confusing were prop- 
erly refused. Griffin v. Arney, (Mo. 
App.) 12 S.W.(2d) 95. 

[k] Incompiete instruction.—Rob- 
inson vy. F. W. Woolworth Co., 261 
P. 253, 80 Mont. 431. 


[1] Instructions capable of two 
constructions.—Boiley v. Boston & M. 
R. R., 103 A. 660, 78 N.H. 564. 

[m] Mere comments on evidence. 
—Bonhard v. Gindin, 142 A. 52, 104 
N.J.Law 599. 

[n] Requested charge which as- 
serts no proposition of law.—South- 
ern Ry. Co. v. Lawler, 65 So. 857, 11 
Ala.App. 241 [cert den 66 So. 1009, 191 
Ala. 663]. 

{o] Instruction which apparently 
withdrew from jury issue not sug- 
gested by record.—Stutsman vy. Des 
Moines City Ry. Co., 163 N.W. 580, 180 
Iowa 524. 

{[p] Prayer, stating inadequate 
ground of defense.—Hipple v. Ma- 
son, 127 A. 388, 147 Md. 94. 


[q] M{nstruction which does not 
clearly, concisely, and accurately cov- 
er point in issue.—Diller v. River- 
view Dairy, 288 P. 401, 183 Or. 442. 

_[r] Instruction calculated to de- 
ceive court by assuming that there 
was evidence to submit to the jury 
ona particular subject is properly re- 
fused. Hooning v. Henry, 213 P. 139, 
106 Or. 605, 

[s] Inapplicable 
Nocatee Fruit Co. v. Fosgate, 
(2d) 250; Zarate vy. Villareal, 
Civ.App.) 155 S.W. 328. 

{t] Requests too broad.—Ackerly 
v. Boston Elevated Ry., 175 N.E. 99, 
275 Mass. 94. 


{u] Inaccurate requests.—Ameri- 
can Surety Co. of New York v. Blount 
County Bank, 30 F.(2d) 882 [cert den 
50S. Cty 959 280.+U2S. 561, 4> Lawa. 
616]; Chesapeake & O. Ry. Co. v. 
Perry, 125 N.E. 414, 71 Ind.App. 506; 
Burner y. Northwestern Bible & Mis- 


instructions.— 
12: ky. 
(Tex, 


sionary Training School, 201 N.W- 


939, 161 Minn. 480. 

{v] Misleading requests.—Ameri- 
can Surety Co. of New York v. Blount 
County Bank, 30 F.(2d) 882 [cert den 
280° U.S. 561, 50 S.Ct! 19, 44. L.Bd 
616]; Sovereign Camp, W. O. W. v. 
Gay, 217 Ala. 548, 117 So. 78; Musser 
v. Musser, 152 N.W. 746, 98 Neb. 398. 


[w] Requests not sufficiently 
comprehensive.—Paskvan v. Allouez 
Mining 'Co., 152 N.W. 82, 185 Mich. 


[x] Requests too general.—South- 
western Telegraph & Telephone Co. 
Baar Petey (Tex.Civ.App.) 245 S.W. 


[y] Requests bad for omissions.— 
Bevill v. Wilkins, 113 So. 28, 216 Ala. 
299; Carrington v. Graves, 89 A. 237, 
121 Md. 567. 


[z] Contradictory charge.—(1) <A 
request for a further instruction rela- 
tive to a portion of the court’s charge 
is properly refused, where the request 
is not on an issue presented by that 
portion of the charge, but rather con- 
tradictory of it. Nolan v. Young, 
(Tex.Civ.App.) 220 S.W. 154.) (2) A 
plaintiff is not entitled to have the 
court adopt the language of a request- 
ed instruction framed argumentative- 
ly and emphasizing selected facts in 
his interest. Altaville v. Old Colony 
St. Ry. Co., 110 N.E. 970, 222 Mass. 
3822. (3) Inconsistent requests see 
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Ga. 604; Rome v. Sudduth, 49 S.E. 
300, 121 Ga. 420; Thompson v. O’Con- 
nor, 41 S.E. 242, 115 Gav 120: Urqu- 
hart v. Leverett, 69 Ga. $2; Lewis v. 
Whidbee, 36 Ga. 371; Farmers’ Pro- 
tective Fire Ins. Co. of Georgia v. 
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. 345, 64 L.R.A. 668; Bed- 
ford v. Penny, 25 N.W. 381, 58 Mich. 
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Am.S.R. 585; People’s Bank of Queen 
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285 S.W. 183; Davis v. Springfield 
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ositions asked in gross, some of which are correct 
Even though the court 
has indicated that it would give a.requested instruc- 
tion, it may thereafter refuse to do so, on reaching 


and others incorrect.7® 
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App:) 131 S.-W. 223; Arthur. v. Porter, 
(Civ -App:)) 116 SSsws 2227.7 1108_ 9 SW. 
611; Boardman v. Woodward, (Civ. 
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v. McCrabb, 105 S.W. 238, 47 Tex.Civ. 
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277; Howe v. West Seattle Land, etc., 
Co., 59 P. 495, 21 Wash. 594. 


W.Va.—Jaeger v. City Ry. @os,. 78 
SB 595 (2, Weve. OM, 


ES a ee v. Waldwick, 101 N.W. 
925, 123 Wis. 351; Lyle v. McCormick 
Harvesting Mach. Co., 84 N.W. 18, 108 
Wisse leo aera 906; Stucke v. Mil- 
waukee, eter, Rs Cos 9 Wis. 202. 


[a] Thus, where defendant asked 
for a binding instruction because of 
failure of evidence of any negligence 
which was the proximate cause of the 
injury, and the only instruction on 
this subject asked for was by a point 
for a charge involving also the ques- 
tion of contributory negligence, and 
it could not have been affirmed with- 
out passing on the latter question, 
there was no error in refusing the 


point. Griesemer v. Suburban Elec- 
tric Co., 73 A. 340, 224 Pa. 328. 
[b] Elliptical charge.—Sovereign 


Camp, W. O. 
217 Ala. 543. 
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son, 48 So. 4938, 158 Ala, 590; McREn- 
tyre v. Hairston,’ 44 So, 417, 152 Ala. 
251; Southern R. Co. v. Bradford, 40 
So. 100, 145 °Ala. 684; Southern R. Co. 
v. Douglass, 144 Ala. 351, 39 So. 268; 
Anderson vy. Anniston Blectric & Gas 
Co., 66 So. 925, 11 Ala.App. 560; Ryer- 
son Grain Co. v. Moyer, 63 So. 13, 9 
Ala.App. 254; Goldstein v. Self, 62 
So. 369, 9 Ala.App. 100;:.-Wooten v. 
Federal Discount Co., 62 So. 263, 7 
Ala.App. 351; Bohanan -v. Dodd, 60 
So. 955, 7 -Ala:App. 2205 Mobile & 
Ohio R. Co. v. Minor, 60 So. 951, 6 
Ala.App. 633 [cert den 61 So. 1005, 
184 Ala. 666]; Birmingham Ry., Light 
& Power Co. v..Leach, 59 So. 358, 5 
Ala.App. 546. 


Cal.—Wiley v. Young, 
178 Cal. 681. 


Colo.—Gill v. Schneider, 110 P. 62, 
48 Colo. 382; Greeley Irr. Co. v. Von 
Trothna,. 108 Ps .935, 48. Colo. 12. 


Conn.—Urbansky v. Kutinsky, 84 A. 
317, 86 Conn. 22; Allen v. Lyness, 71 
A. 936, 81 Conn. 626. 


Ga.—Sikes v. Seckinger, 
911, 1738 Ga. 673; Burkhalter v. Wil- 
son, 148 S.H. 399, 168 Ga. 566; Grace 
v. McKinney, 37 S.E. 737, 112 Ga. 425; 
Schnore v. Joyner, 157 S.EB. 353, 42 
Ga.App. 688; Port Wentworth Termi- 
nal Corporation v. Leavitt, 110 S.H. 
686, 28 Ga.App. 82; Western Union 
Telegraph Co. v. Owens, 98 S.B, 116, 
23 Ga.App. 169; Shippey Bros. & 
White v. Owens, 86 S.B. 407, 17 Ga. 
App. 127; Wallis v. Heard, 86 S.E. 
391, 16 Ga.App. 802; Atlantic Coast 
THinog tion Cosnves Eile Td VS. BL 3t 6) 912 


v. Gay, 117 So. 78, 


174 P. 316, 


160 S.E. 
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the conclusion that the instruction is erroneous.** 
However, where a series of requests, although ten- 
dered at the same time, are nevertheless separately 
numbered, the court is required to charge such of 


Ga.App. 392. 

Ill.—Nelson v. Fehd, 67 N.E. 828, 
203. TMi 120 [att “104 “TilvAppw 1141 
Springfield Electric Light, ete., Co. 
v. Mott, 120 Ill.App. 39. 

Ky.—Stringtown, etc., Turnpike 
Road Co. v. Riley, 8 Ky.L. 267. 

Me.—York vy. Parker, 84 A. 939, 109 
Me. 414. 


ae ae penton v. Leighton, 


Mo.—Fisher v. St. Louis Transit 
Co., 95 S.W. 917, 198 Mo. 562; How- 
erton v. Iowa State Ins. Co., 80 S.W. 
27, 105 Mo.App. 575. 


Mont.—In re Carroll’s Estate, 196 
P. 996, 59 Mont. 403. 


Neb.—Buck vy. Hogeboom, 90 N.W. 
635, 2 Neb. (Unoff.) 853. 


N.J.—John S. Geiger Sons v. Ed- 
ward M. Waldron, Inc., 125 A. 18, 100 
N.J.Law 93; Miller v. I. P. Thomas 
& Son Co., 98 A. 193, 89 N.J.Law 364. 


N.Y.—Willetts v. Sun Mut. Ins. 
Co., 45 N.Y. 45, 6 Am.R. 34: 


N.C.—Michaux v. Paul Rubber Co., 
130 S.E. 306, 190 N.C. 617. 


Ohio.—Inglebright v. Hammond, 19 
Ohio 337, 538 Am.D. 430; Ford Motor 
Co. v. Barry, 165 N.E. 865, 30 Ohio 
App. 528; Holmes v. Ashtabula Rapid 
Transit Co., 10 Ohio Cir.Dec. 638; 
Schatzinger Cons. Realty Co. v. Stone- 
hill, 19 Ohio Cir.Ct.N.S. 403. 


Pa.—Seifred v. Pennsylvania R. Co., 
55 A. 1061, 206 Pa. 399; Kennedy v. 
reves el Biscuit Co., 94 Pa.Super. 


S.C.—Pickens v. South Carolina, 
ete... ER. Col 32) seb. DOM, bAas Ge 49g 
Gandy v. Orient Ins. Co., 29 S.E. 655, 
BSH OR ares 


Tex.—Dublin Cotton Oil Co. v. Jar- 
rard, 42 S.W. 959, 91 Tex. 289 [aff 
(Civ. App.) 40 S.W. 531]; Moore v. 
Davis, (Civ.App.) 16 S.W. (2a) 380 
[aff (Commn.App.) 27 S.W.(2d) 153 
32 S.W.(2d) 181]; White v. Bell, (Civ. 
App.) 242 S.w. 1082; Standard Scale & 
Supply Co. v. Chapin, (Civ.App.) 218 
S.W. 645; Saint Paul Fire & Marine 
Ins. Co. v. Pipkin, (Civ.App.) 207 S.W. 
360; Quanah, A. & P. Ry. Conv 
Bone, (Civ-App.) 199 S.W. 332; Mer- 
chants’ Ice Co. v. Scott & Dodson, 
(Civ.App.) 186 S.W. 418; Hermann v. 

Bailey, (Civ.App.) .174 S.W. 865; 
Western Union ‘Telegraph Co. v. 
Glass, (Civ.App.) 154 S.W. 604; 
Souther v. Hunt, (Civ.App.) 141 S.w. 
359; Grigsby v. Reib, (Civ.App.) 139 
S.W. 1027 [aff 153 S.W. 1124, 105 Tex. 
597, 5 ERATOR. Ae Ann Casal 9156 
1011]; Edwards v. Mayes, (Civ.App.) 
136 S.W. 510; Wall v. Lubbock, 118 
S.W. 886, 52 "Tex.Civ. App. 405; Gulf, 
ORS: F. Rye Sow ve. Garrett, (Civ. 
App.) 98 S.W. 657; Cranfill v. Hayden, 
(Civ.App.) 75 S.W. 573 [rev on other 
grounds 80 S.W. 609, 97 Tex. 544]; 
Riviere v. Missouri, ete., R. Co., (Civ. 
App.) 40 S.W. 1074; International, 
eter, AR. Cou v. Sein, (CivsApps)y 26st 
W. 788; International, etc., R. Co. v.” 
Neff, (Civ.App.) 26 S.W. 784; Mis- 
sour yPacn Ri (Cosi. ins 20RSawe 
1014, 23 S.W. 917, 2 Tex.Civ.App. 122; 
Sabine, etc., R. Co. v. Ewing, 21 S.W. 
700, 1 Tex.Civ.App. 531. 

Utah.—Berg v. Otis Hlevator Co., 
231 PP. 832, 64 Utah 518: 

W.Va. ‘ 
sonic Temple Ass’n, 93 S.E. 355, 80 W. 
Va. 342. 

77. Louisville, etc., R. Co. v. Hub- 
bard, 18 N.E. 611, 116 Ind. 193. 
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the series as are correct and appropriate.78 In those 
jurisdictions where the court is required to charge 
in the language of the request,’® it may properly 
refuse a request whose language is inapt or incor- 
Where a court has properly refused an 
it is not error for the 
court to refuse an instruction merely supplemental 


PECUnG 
instruction as erroneous, 


thereto. 


[§ 716] (b) Limitations on Rule. 
propriety refuse 


eral rule that the court may with 


78. Tennessee Coal, Iron & R. Co. 
v. Bonner, 51 So. 145, 164 Ala. 57; 
Strachan Shipping Co. v. Hazlip- Hood 
Cotton Co., 131 S.E. 283, 161 Ga. 480 
[answer to certified questions con- 
formed to 132 S.E. 454, 85 Ga.App. 
94]. 

fa] For example, where different 
charges, although written upon a sin- 
gle piece of paper, were acted on by 
the court as separate charges, and 
separate exception was reserved to 
the refusal of each charge, the fact 
that at least one of them was faulty 
would not absolve the court from er- 
ror in refusing them all. Tennessee 
Coal, Iron & R. Co. v. Bonner, 51 So. 
145, 164 Ala. 57. 


79. See infra § 723. 


80. Sims v. Kent, 130 So. 213, 221 
Ala. 589; Elder v. Ralls Sanitarium, 
122 So. 41, 219 Ala. 298; Stark & Old- 
ham Bros. Lumber Co. v. Burford, 109 
So. 148, 215 Ala. 68; B. F. Kay & Son 
y. Alabama Cotton & Grain Co., 100 
So. 863, 211 Ala. 454; Southern Ry. 
Co. v.. Morris, 98 So. 387, 210 Ala. 463; 
Louisville & N. R. Co. v. Clark, 87 
So. 676, 205 Ala. 152, 14 A.LAH. 695; 
Montgomery Light & Water Power 
Co. v. Thombs, 87 So. 205, 204 Ala. 
678; Garter v. Gaines, 87. So.._109, 
204 Ala. 640; Republic Iron & Steel 
Co. v. Smith, 86 So. 908, 204. Ala. 
607. 

fa] @hus a request for a charge 
authorizing a verdict for defendant, 
sued for malicious prosecution, if ‘“‘de- 
fendant” was guilty of fraudulent in- 
tent, was properly refused, ‘“defend- 
ant” being intended for “plaintiff.” 
Sims v. Kent, 130 So. 213, 221 Ala. 589. 

81. Weller v. Plapao Laboratories 
Incorporation, 191 S.W. 1056, 197 Mo. 
App. 47. 


82. See supra § 715. 


83. U.S.—Westchester Fire Ins. 
Conot N.Y. .C.. vi Fitzpatrick, 2). (2d) 


651; Audubon Bldg. Co. v. F. M. An- 
drews & Co., 187 F. 254, 111 C.C.A. 
92. 


Iowa.—Dice v. Johnson, 175 N.W. 
38, 187 Iowa 1134. 
Kan.—Kansas City, ete. R. Co. v. 
Loosley, 90 P. 990, 76 Kan. 108. 
Mass.—Black v. Buckingham, 54 N. 
BH. 494, 174 Mass. 102 


N.H.—Burke v. Boston & M. R. R., 
134 A. 574, 82 N.H. 350. 
Tex.—Graves v. Haynes, (Commn. 


App.) 231 S.W. 383 [rev (Civ.App.) 
214 S.W. 665]; American Glycerin Co. 
v. Klenridge Oil Co., (Civ.App.) 295 
S.W. 633; Kansas City, M. & O. Ry. 
Co. of Texas v. Rochester Independent 
School Dist., (Civ.App.) 292 S.W. 964; 
Western Union Telegraph Co. v. Cole- 
man, (Civ.App.) 284 S.W. 279; Hines 
v. Parry, (Civ.App.) 227 S.W. 339 [rev 
on other grounds (Commn.App.) 288 
S.W. 886]; Alamo Iron Works yv. 
Prado, (Civ.App.) 220 S.W. 282; Chi- 
cago, R. I. & G Ry. Co. v. Wentzel, 
(Civ.App.) 214 S.W. 710; Rounds vy. 
Coleman, (Civ.App.) 214 S.W. 496; 
McNabb v. McNabb, (Civ.App.) 207 


de 


TRIAL 


To the gen- | request.%°® 


S.W. 129; Roberts v. Houston Motor 
Car Co., (Civ.App.) 188 S.W. 257; 
Stirling vy. Bettis Mfg. Co., (Civ.App.) 


mae S.W. 915; Quanah, A. & P. Ry. Co. 

Galloway, (Civ.App.) 154 S.W. 653; 
Wichita Falls & W. Ry. Co. v. Wryrick, 
(CivzApD,)— 147 ) SW 2694°)- Davis; 
Pruner & Howell v. Woods, (Civ. App. ) 


143 S.W. 950 [aff 180 S.W. 100, 107 
Tex. 377]; Warren v. Kimmell, (Civ. 
App.) 141 S.W. 159; Southwestern 


Portland Cement Co. v. McBrayer, 
(Civ.Avp.) 140 S.W. 388; Lee v. Haill, 
114 S.W. 403, 51 Tex.Civ.App. 632. 

Utah.—Smith v. Lenzi, 279 P. 893, 
74. Utah 362. 

Va.—Broudy-Kantor Co. vy. Levin, 
116 S.BE. 677, 1385 Va. 288, 32 A.L.R. 
249. 

[a] Request held sufficient te di- 
rect attention to point.—A request to 
charge limiting plaintiffs’ recovery to 
fifty cents a day for decedent’s 
diminished capacity to labor, and re- 
quiring the exclusion of the time he 
was sick or incapacitated from other 
causes, was sufficient to call the 
court’s attention to the defect in the 
charge allowing a consideration of 
decedent’s diminished capacity to 
work from the date cf his injury to 
the time of his death. Missouri, etce., 
RR.) Cog ye smith. 10s SAW 119549 
Tex.Civ.App. 610. 


[b] Insufficient requests.—A re- 
quested charge having related, not 
only to mutual mistake, but as much 
or more to fraud, and in the latter re- 
spect being bad, the requesting there- 
of did not put the court in error in 
not charging on mutual mistake. 
Landrum y. Thomas, (Tex.Civ.App.) 
149 S.W. 813. 


84. U.S.—Westchester Fire Ins. 
Co. of N. Y. C. v. Fitzpatrick, 2 F.(2da) 
65)" Audubenw Bldst Cod (vad Nr. 
Andrew & ‘Co., 187 By 245, 111. C.G.A. 
92. See Rothe v. Pennsylvania Co., 
195 FB. 21, 114 C.C.A. 627 (where the 
meaning of a request is reasonably 
apparent, and its subject matter is 
important and not sufficiently covered 
by the general charge, the request 
should not be ignored merely because 
susceptible to such an interpretation 
as to make its proposition not abso- 
lutely accurate). 

Iowa.—Dice v. Johnson, 
38, 187 Iowa 1134. 

Kan.—Kansas City, ete, R. Co. v. 
Loosley, 90 P. 990, 76 Kan. 103. 

Mass.—Black v. Buckingham, 54 N. 
BH, 494, 174 Mass. 102. 

N.H.—Burke v. Boston & M. R. R. 
Cor, 134 A. 574, 82: NE 350. 

Tex.—Gulf, ete, R. Co. v. Cusen- 
berry, 26 S.W. 43, 86 Tex. 525; Kirby 
v. Bstill, 12 S.W. 807, 75 Tex. 484: 
Graves v. Haynes, (Commn. App.) 231 


175 N.W. 


S.W. 383 [rev (Civ.App.) 214 S.w. 
665]; “American Glycerin Co. vy. Ken- 
ridge Oils Coe (Civ- App.) 2954) Saw. 


633; Kansas City, 
Texas ig Rochester Independent 
School Dist., (Civ.App.) 292 S.W. 964; 
Western Union Telegraph Co. v. Cole- 
man, (Civ.App.) 284 S.W. 279; Hines 


M. & O. Ry. Co. of 
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a requested instruction that is erroneous,*? there is 
an exception or qualifying rule in a number of ju- 
risdictions that, in spite of the error in the request, 
if it is sufficient to call the attention of the court 
to the point involved,** it is the duty of the court 
correctly to charge thereon,®* if the instruction de- 
sired is one which the court would have been under 
a duty to give if it were not for the error in the 
Thus an incorrect request may be suf- 
ficient to call the court’s attention to its omission 


v.. Parry, (Civ.App.) 227 S/W... .339 
[rev (Commn.App.) 238 S.W. 886]; 
Roberts v. Houston Motor Car Co.,. 
(Civ.App.) 188 S.W. 257; Stirling v. 
Bettis Mfg. Co., (Civ.App.) 159 S.W. 
915; Quanah, A. & P. Ry. Co. v. Gallo- 

way, (Civ.App:) 154 S.W. 653; Wichita 
Fails &) Wi. Rye Cory: Wyrick, (Civ. 
App.) 147 S.W. 694; Warren v. Kim- 
mell, (Civ.App.) 141 S.W. 159; South- 
western Portland Cement Co. v. Me- 
Brayer, (Civ.App.) 140 S.W. 388; Lee 
v. Hail, 114 S.W. 403, 51 Tex.Civ.App. 
632; Rushing v. Lanier, 111 S.W. 1089, 
51 Tex.Civ.App. 278; Dallas Consol. 
Blectrie St. R. Co. v. Pettit, 105 S.W. 
42, 47 Tex.Civ.App. 354; McAdams v. 
Hooks, 104 S.W. 432, 47 Tex.Civ.App. 
79; Neville v. Mitchell, 66 S.W. 579, 
28 Tex.Civ.App. 89; Leeds v. Reed, 
(Civ.Apv.) 36 S.W. 347; Carpenter v. 
Dowe, (Civ.App.) 26 S.W. 1002; Cleve- 
land v. Empire Mills, 25 S.W. 1055, 6 
Tex.Civ.App. 479; Bexar Bldg., etce., 
Assoc. v. Newman, (Civ.App.) 25 S. 
W. 461. But see Vicksburg, S. & P. 
Ry. Co. v. Jackson, (Civ.App.) 133 S. 
W.-925; Houston, ete., R. Co. v. Oram, 
107 S.W. 74, 47 Tex.Civ.App. 526; Mis- 
souri, ete., R. Co. v. Smith, (Civ. eed 
100 S.W. 182: Gulf, etc., Co 
Minter, 93 S.W. 516, 42 Tex.Civ. ‘Ait 
235; Creager Vv. Yarborough, (Civ. 
App.) 87 S.W. 376 (where request is 
incorrect, the court is not required 
to correct it or reduce it to proper 
form, even though it igs adequate to 
call the court’s attention to the point 
involved). 


Utah.—Smith v. Lenzi, 279 P. 893, 
74 Utah 367. : 

Va. v. Levin, 
116 S.E. 617, 135 Va. 288. 32 A.L.R. 


249; Virginian Ry. Co. v. Bell, 79 S.E. 
396, 115 Va. 429, Ann.Cas.1915A 804, 

[a] Thus, in an action for injuries 
to a railway mail clerk, where there 
is evidence of contributory negli- 
gence, the court should modify an 
erroneous instruction on that issue 
tendered by defendant, or should give 
another instruction in lieu thereof. 
Virginian Ry. Co. v. Bell, 79 S.B. 396, 
115 Va. 429, Ann.Cas.1915A 804. 


85. U.S.—Westchester Fire Ins. 
Co. of New York City v. Fitzpatrick, 
2 F.(2d) 651; Audubon Bldg. Co. vy. 
Ge Andrews & Co., 187 F. 254, 111 


Sdn seen es v. Connecticut Co. 
139 A. 511, 107 Conn. 126) 

Iowa.—Dice v. Johnson, 175 N.W. 
38, 187 Iowa 11384. 

Kkan.—Kansas City, ete., 
Loosley, 90 P. 990, 76 Kan. 103. 
Mass.—Black v. Buckingham, 54 N. 
494, 174 Mass. 102. 
N.H.—Burke v. Boston & M. R. R. 
134 A. 574, 82 N.H. 350. t 


Tex.—American Glycerin Co. vy. 
Kenridge Oil Co., (Civ.App.) 295 S.w. 
633; Hines v. Parry, (Civ.App.) 227 
S.W. 339 [rev on other grounds 
(Commn.App.) 238 S.W. 886]; Alamo 
Iron Works Vv. Prado, Brag App.) 220 
S.W. 282; Chicago, R. & G. Ry. Co. 
Vv. Wentzel, (Civ yp) 214 Sw. "710: 


> 


E. 


For later cases; developments and changes in the law see Annotations, same title and section number. 
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or failure to charge on a material issue or matter 
so as to obligate it to charge correctly thereon.’® 
The foregoing rule has been held not to be appli- 
cable to a case submitted on special issues,§? par- 
ticularly where no request has been made for the 
submission of the special issue to which the special 
Likewise, if the 
issue or matter on which a party seeks a special 
or further instruction has been covered generally 
by the court’s general charge, the court is not re- 
quired to reform such request or give a correct 
so, also, where the request 
seeks merely to place before the jury the converse 
been submitted.®% 

also been held in some jurisdictions that, 
instruction asked for is so equivocal that to give 
or refuse it might mislead the jury, it is the duty 
of the court to modify and give the instruction as 


charge would be applicable.’§ 


one in lieu thereof ;*® 


of what has already 


Rounds v, Coleman, (Civ.App.) 214 
S.W. 496; Roberts v. Houston Motor 
CAT CO. (CIV ADD.) echSs WSeWii 20.1» 
Quanah, A. & P. Ry. Co. v. Galloway, 
(Civ.App.) 154 S.W. 653; Wichita 
Falls & W. Ry. Co. v. Wyrick, (Civ. 
App.) 147 S.W. 694; Davis, Pruner & 
Howell v. Woods, (Civ.App.) 143 S.W. 
950 [aff 180 S.W. 100, 107 Tex. 377]; 
Galveston, H. & S. A. Ry. Co. v. 
Grenig, (Civ.App.) 142 S.W. 135; War- 
ren v. Kimmell, (Civ.App.) 141 S.W. 
159; Southwestern Portland Cement 
Co. v. McBrayer, (Civ.App.) 140 S.W. 
388; Lee v. Hail, 114 S.W. 403, 51 
Tex.Civ.App. 632. See Texas Tele- 
graph & Telephone Co. v. Scott, 127 
S.W. 587, 60 Tex.Civ.App. 39 (where 
a requested charge suggests a proper 
charge on the subject, although in it- 
self it is inaccurate, the failure to 
give such requested charge is not 
error). 

Fedor So Op 


74 Utah 362. 


[a] Thus a requested instruction 
to return a verdict for defendant if 
contributory negligence was found, 
ignoring a statute, whereby plaintiff's 
contributory negligence would not bar 
a recovery, but merely reduce it, is 
not, required to be treated as a re- 
quest for a correct charge on the sub- 
ject. Galveston, H. & S. A. Ry. Co. v. 
Grenig, (Tex.Civ.App.) 142 S.W. 135. 


86. Burke v. Boston & M. R. R., 
134 A. 574, 82 N.H. 350; Texas Power 
& Light Co. v. Culwell, (Tex.Commn. 
App.) 34 S.W.(2d) 820 [rev (Civ.App.) 
19 S.W.(2d) 816, and mod (Commn. 
App.) 30 S:.W.(2d) 1231; Graves ‘v. 
Haynes, (Tex.Commn.App.) 231 S.W. 
383 [rev (Civ.App.) 214 S.W. 665]; 
St. Louis, S. F. & T. Ry. Co. v. Houze, 
(Tex.Civ.App.) 28  S.W.(2d) 865; 
Speed v. Gilliland, (Tex.Civ.App.) 18 
S.W.(2d) 762; American Glycerin Co. 
v. Kenridge Oil Co., (Tex.Civ.App.) 
295 S.W. 633; Kansas City, M. & O. 
Ry. Co. of Texas v. Rochester Inde- 
pendent School Dist., (Tex.Civ.App.) 
292 S.W. 964; Western Union Tele- 
graph Co. v. Coleman, (Tex.Civ.App.) 
284 S.W. 279; Hines v. Parry, (Tex. 
Civ.App.) 227 S.W. 339 [rev (Commun. 
App.) 238 S.W. 886]; McNabb v. Mc- 
Nabb, (Tex.Civ.App.) 207 S.W. 129; 
Roberts v. Houston Motor Car Co., 
(Tex.Civ.App.) 188 S.W. 257; Stirling 
v. Bettis Mfg. Co., (Tex.Civ.App.) 159 
S.W. 915; Quanah, A. & P. Ry. Co. v. 
Galloway, (Tex.Civ.App.) 154 S.W. 
658; Wichita Falls & W. Ry. Co. v. 
Wyrick, (Tex.Civ.App.) 147 S.W. 694; 
Southwestern Cement Co. v. Mc- 
Brayer, (Tex.Civ.App.) 140 S.W. 388; 
Smith v. Lenzi, 279 P. 893, 74 Utah 
362. See Ripon Hardware Co. v. 

Dodge, 123 N.W. 659, 141 Wis. 65. 


TRIAL 


It has 
if the 


87. Crawford v. El Paso Sash & 
Door Co., (Tex.Commn.Anp.) 288 S.W. 
169 [rev (Civ.App.) 283 S.W. 232, and 
mod on other grounds (Commn.App.) 
289 S.W. 994]. 


88. Hines v. Parry, (Tex.Civ.App.) 
227 S.W. 339 [rev (Commn.App.) 238 
S.W. 886]. 

[a] Supplemental charge. — De- 
fendant’s requested charge in a pas- 
senger’s action for injury that, if the 
jury find the derailment was from a 
defect in the road unknown to defend- 
ant, which could not be discovered by 


reasonable observation, etc., defend- 
ant would not be guilty of “negli- 
gence” as defined in the court’s 


charge, is requested by way of sup- 
plement, rather than for correction of 
the court’s charge on negligence. 
Hines v. Parry, (Tex.Civ.App.) 227 S. 
Wi ates [rev on other” grounds 
(Commn.App.) 238 S.W. 886]. 


Requests for submission of case on 
special issues see infra §§ 934-938. 


89. Wichita Falls, Ranger & Fort 
Worth Ry. Co. v. Combs, (Commn. 
App.) 268 S.W. 447 [aff (Civ.App.) 250 
S.W. 714, and mod 283 S.W. 1385, 115 
Tex. 405]; Galveston, H. & S. A. Ry. 
Co. v. Grenig, (Tex.Civ.App.) 142 S.W. 
135; Southwestern Portland Cement 
Co, v. McBrayer, (Tex.Civ.App.) 140 S, 
W. 388, 393; Jacksonville Ice & Elec- 
tric Co. v. Moses, 134 S.W. 379,. 63 Tex. 
Civ.App. 496; Vicksburg, S. & P. Ry. 
Co. v. Jackson, (Tex.Civ.App.) 133 S. 


W. 925; Harris v. Springfield First 
a Bank, (Tex.Civ.App.) 45 S.W. 


“Where the issue has been present- 
ed by the trial court in its main 
charge, though such_ presentation 
may be general, yet, if either party 
desires a fuller charge on the sub- 
ject or an affirmative presentation of 
the issues from his standpoint, he is 
bound to present a charge accurately 
and correctly written and applicab’e 
to the facts.” Southwestern Portland 
Cement Co. v. McBrayer, supra. 


90. Jacksonville Ice & Idlectric Co. 
v. Moses, 184 S.W. 879, 638 Tex.Civ. 
App. 496. 

91. Broudy-Kantor Co. v. Levin, 
I1T64S:H677, 1360Va. 2838,,.382. ALR. 
249; Keen v. Monroe, 75 Va. 424; 
Rosenbaums v. Weeden, 18 Gratt. (59 
Va.) 785, 98 Am.D. 737; Peshine v. 
Shepperson, 17 Gratt. (58 Va.) 472, 94 
Am.D. 468; Baltimore, etc., R. Co. v. 
Polly, 14 Gratt. (55 Va.) 447; Carrico 
v. West Virginia Cent., etc., R. Co., 14 
§.H. 12, 35 W.Va. 389. 

[a] Thus, where the court is asked 
to instruct the jury on a material and 
vital point touching the damages re- 
coverable involved in their considera- 
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corrected.®! Of course, as to matters on which the 
court is required to charge regardless of whether 
or not. a request therefor has been made,®? the fact 
that a request for such an instruction is erroneous 
will not justify the court’s failure to give a proper 
instruction thereon.?? 
instruction to submit to the jury the matter defec- 
tively covered by the request, it should be sufficient- 
ly explicit to cover the field of the request.?+ 


[§ 717] (4) Inconsistent Requests.°* 
granting of a request makes the legal proposition 
contained therein the law of the ense,*¢ and since 
a party is bound by the theory of the case pre- 
sented by the instructions given at his instanece,°? 
it is proper for the court to refuse instructions 
requested by him which conflict or are inconsistent 
with other instructions given at his request;°* and, 


If an attempt be made by an 


Since the 


tion of the evidence, if the instruc- 
tion asked is not in proper form, 
there is the duty on the court proper- 
ty to instruct the jury on such point, 
because the failure of the court to do 
so is caleulated to mislead the jury. 
Broudy-Kantor Co. v. Levin, 116 S.E. 
677, 185 Va. 283, 32 A.L.R. 249. 


[b] Rule criticized.—“To say that 
a jury may be misled by a refusal 
to give an instruction, and therefore 
the instruction should be amended 
and given, is to prescribe a rule so 
vague and indefinite as to embarrass, 
rather than to assist trial courts in 
the performance of their duty. It is 
the duty of juries to respect the in- 
structions given them. It is not to be 
Supposed that they have any knowl- 
edge with respect to those which the 
court refuses to give; and finally, if 
it be conceded that the offer of in- 
structions, their discussion, and the 
judgment of the court upon them, take 
place in the presence of the jurors, it 
is an impeachment of their integrity, 
or of their intelligence, to assume that 
they were influenced or misled by 
what has occurred.” Chesapeake, etc., 
R. Co. v. F. W. Stock & Sons, 51 S.@. 
161, 104 Va. 97, 111. 


92. -See supra § 678. 
93. Rome Ins. Co. v.. Thomas, 75 
S.E. 894, 11 Ga.App. 539; Wise’ v. 


Outtrim, 117 N.W. 264, 139 Iowa 192, 
130 Am.S.R..301; Union’ Pac. Ri Co. v. 
Jarvi, 23 P. 398, 3 Wyo. 375. 


94, Kansas. ‘City, (€tc.. GR. won ve 
Loosley, 90 P. 990, 76 Kan. 103. 


95. Inconsistent or contradictory 
ingtrmchong in general see supra § 

96. Zell v. Dunaway, 80 A. 215, 115 
Ma. 1. . 

97. Tetherow v. St. Joseph, etc., 
R. Co., 11 S.W. 310, 98 Mo. 74, 14 Am. 
SR Ole 


98. Ala.—Western Union  Tele- 
eraph, Co. wv. Griffith, .50, So. Sts teu 
Ala, 241. 


Colo.—Healey v. Rupp, 
28 Colo. 102. 

D.C.—Washington Ry. & Electric 
Co. v. Clark, 46 App.D.C. 88. 


Ill.— Chicago City R. Co. v. Taylor, 
48 N.E. 831, 170 Ill. 49; U. S. Rolling- 
Stock Co. v. Wilder, 5 N.E. 92, 116 
Ill. 100; Phillips v. Stone, 208 111. 
App. 478; Fitzsimmons-Kreider Mill- 
ing Co. v. Miller’s Mut. Fire Ins. 
Ass'n of Illinois, 161 Ill.App. 542. 

Ind.—Evansville & T. H. R. Co. v. 
Berndt, 88 N.E. 612, 172 Ind. 697. 

Iowa.—Gregory v. Chicago, R. I. 
&_ PLR. Co:, 124 NW 07, Lae Lowa 
715, Ann.Cas.1912B 723. 


Oise roms 


/ 
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where several instructions are requested, some of 
which are inconsistent with the others and involve 
different theories of the case, a party submitting 
such instructions cannot complain of the trial court 
in adopting one of the theories of the case and 


giving the instructions applicable 


fusing those which were inconsistent with the ones 
Inconsistency between instructions given 
at plaintiff’s request and those given at defendant’s 
request, arising from the latter being too favorable 
to defendant, cannot be complained of by him.* 
granting of an instruction requiring the jury to find 
an unnecessary fact does not preclude the granting 
of another request requiring the jury to find noth- 


given.?? 


ing but necessary facts.” 


[§ 718] (5) Time of Giving Instructions Asked.? 
The time when the court is required to pass on 
and give requested instructions is sometimes reg- 
ulated by statute or rule of court. 
ute so provides, requested instructions should be 


Ky.—Louisville, etce., R. Co. v. Hun- 
ter U0 Key. ba Sil. 

Md.—Travelers’ Ins. Co. v. Melman, 
128 A. 125, 147 Md. 459; Adtna In- 
demnity Co. of Hartford, Conn., v. 
George A. Fuller Co., 73 A. 738, 74 A. 
369, 111 Md. 321; B. F. Sturtevant Co. 
v. Cumberland Dugan & Co., 68 A. 851, 
106 Md. 587, 14 Ann.Cas. 675; Cum- 
berland Coal, etc., Co. v. Tilghman, 13 
Md. 74. 


Mass.—Percival v. Chase, 65 N.E. 
800, 182 Mass. 371. 

Mo.—St. Louis, ete. R. Co, -v. 
Knapp, etce., Co., 61. S.W. 300, 160 
Mo. 396; Tetherow v. St. Joseph, etc., 
R. Co., 11 S.W. 310, 98 Mo. 74, 14 Am. 
SebtenOaece 

N.Y.—Ramsey v. National Contract- 
ing Co., 63 N.Y.S. 286, 49 App.Div. 11. 


Tex.—Scott v. Texas, etc, R. Co., 
57 S.W. 801, 93 Tex. 625; State v. 
Texas Pac. Coal & Oil Co., (Civ-App.) 
236 S.W. 1021; Missouri, K. & T. Ry. 
Co. of Texas v. Reno, (Civ.App.) 146 
S.W.. 207; Texas, etc., R. Co. v. Has- 
sell, 58 S.W. 54, 23 Tex.Civ.App. 681. 


Vt.—Briggs v. Georgia, 12 Vt. 60. 


Va.—Richmond v. Pemberton, 61 S. 
Hei 81,. 108 Via..220. 


W.Va.—Baltimore, 
Lafferty, 2 W.Va. 
Mapel, 1 W.Va. 43. 

[a] MTlustration.—Where a party 
had requested a charge that the ac- 
tion was ex contractu, which was 
given, it was not error to refuse his 
subsequent request that the action 
was ex delicto. Western Union Tele- 
graph Co. v. Griffith, 50 So. 91, 161 
Ala. 241. 

[b] Conjunctive and disjunctive 
instructions.—A party requesting an 
instruction, using terms conjunctive- 
ly, may not, after the court has given 
the instruction, require the court to 
give a charge using such terms dis- 
junctively, at least without first ask- 
ing for the withdrawal of the instruc- 
tion given. Gregory v. Chicago, R. 
I. & P. R. Co., 124 N.W. 797, 147 Lowa 
Tips Ann.Cas.1912B (23. 


{[c] Requests not inconsistent.— 
(1) <A requested charge by defend- 
ant, in slander, that, unless he spoke 
the words charged in the petition or 
enough of them to constitute 
charge of misconduct, the verdict 
should be for him, given as the coun- 
terpart of a charge given for plaintiff, 
is not inconsistent with the position 
taken by defendant by demurring to 


COs avs 
Lagzell v. 


ete), 
104; 


the | 


TRIAL 


charge.® 
thereto and re- 


al. 


The 


the request has 


-were marked “ 


Where a stat- 


the evidence on the ground of insuffi- 
ciency to support the petition. Kunz 
v. Hartwig, 131 S.W. 721, 150 Mo.App. 
94. (2) Ina broker’s action for com- 
missions, giving of defendant’s re- 
quested charge that, if the broker act- 
ed for himself and not for his prin- 
cipal, he could not recover, unless he 
disclosed facts and circumstances to 
the principal, did not estop him from 
requesting charges that, if the broker 
agreed with the purchaser to obtain 
the best terms, and then without the 
purchaser’s knowledge agreed _ to 
represent vendors’ interests, conflict 
in duties prevented recovery, unless 
he kept both parties informed as to 
dual representation. Gray v. Pankey, 
LOOP SO S80). 2a Allan 53. 0h Co) aeria® ar 
action for injury to a person struck 
by a train at a grade crossing, plain- 
tiff, by submitting the issue of the 
humanitarian doctrine, did not pre- 
clude himself from submitting his 
theories of recovery based on negli- 
gence. De Rousse v. West, 200 S.W. 
783, 198 Mo.App. 293. 


99. Missouri, ete., R. Co. v. Fox, 
83 N.W. 744, 60 Neb. 531; Roswall v. 
Grays Harbor Stevedore Co., 244 P. 
723,/138 Wash. 390, 50 A.L.R. 445. 


1. McNamara v. MacDonough, 
P. 941, 102 Cal. 575: 

2. Groshong v. United Rys. Co. of 
Ea Louis, 121 S.W. 1084, 142 Mo.App. 
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fa] Thus the insertion in an in- 
struction requested by plaintiff of a 
requirement that the jury must find 
that the west side of a street inter- 
section was the regular stopping 
place for street.cars traveling in the 
direction plaintiff was going at the 
time she was injured in attempting to 
alight did not preclude her from hav- 
ing the case submitted to the jury in 
another instruction, to the effect that, 
if the car was’ halted in obedience to 
her signal to permit her to alight, 
and was started carelessly while she 
was doing so, she was entitled to re- 
cover, regardless of the question 
whether the car had stopped at its 
usual stopping place. Groshong vy. 
United Rys. Co. of St. Louis, 121 S.W. 
1084, 142 Mo.App. 718. 


3. Time: 

For giving instructions generally see 
supra § 562. 

To make es see supra §§ 686- 
688. 


4. See sea taeore 


court rules. 


given to the jury before argument.® 
court may pass on requested instructions and give 
them to ‘the jury before delivering the general 
It is proper for the court first to charge 
the jury generally and then give to the jury ance 
special requests as are applicable." 


[§ 719] d. Manner of Disposition—(1) In Gener- 

Although a court is required to grant a request 
to charge stating a correct and applicable princi- 
ple,* the court is not restricted to a mere indication 
that he approves the request,® he may explain or 
state the matter of the request in his own words?® 
and there are cases where a mere indication of ap- 
proval without a specific charge on the matter of 


the contrary the court 
charge to the jury.” 

given” the evening before they were 
read to the jury is not error, where ample oppor- 
tunity was afforded to file objections before they 


provisions and}|qualifiedly affirmed. 


[§§ 717-719. 


Otherwise the 


been held to be inadequate; to 
should actually give such 
That requested instructions 


5. Monroeville y. Root, 44 N.E. 237, 
54 Ohio St. 523; Lutterbeck v. Toledo 
Consol. St. R. Co., 5 Ohio Cir.Dec. 141, 
1f Ohio* Cir.Ct. 279; Discount, ete, 
State Bank v. Litt, 26 Ohio Cir.Ct.N.S. 
145; Keiper v. Selfe, 22 Ohio Cir.Ct. 
N.S. 507. Contra Duvall v. Fuhrman, 
ire mes CiriCt,. *305;.123.Ohi0; CirsDees 

6. Walton v. Hinnau, 23 A. 342, 
146 Pa. 396. 


7. Armstrong Packing Co. v. Clem, 
(Tex.Civ.App.) 151. S.W. 576. 


8. See supra § 714. 


9. Succop v. Baltimore & O. R. Co., 
58 Pa.Super. 246; Brenneman y. P. H. 
Glatfelter, 61 Pa.Super. 64, 

[a] Thus whilst a party is entitled 
to an affirmance of a point which 
clearly and adequately expresses a 
relevant legal principle, this duty can 
be properly performed, even though 
the trial judge does not confine his an- 
swer to the one word ‘Affirmed.’ 
Brenneman v. P. H. Glatfelter Co., 61 
Pa.Super. 64. 


10. Brenneman v. P. H. Glatfelter 
Co., 61 Pa.Super. 64; Succop v. Balti- 
more & O. R. Co., 58 Pa.Super. 246. 


Modification or qualification of re- 
quests see infra §$§ 724-726. 


Form, and language of instructions 
tes pursuant to requests see infra 

(ao. 

11. Succop v. Baltimore & O. R- 
Co.,. 58 Pa.Super. 246. 

12. Succop v. Baltimore & O. R. 
Co., 58 Pa.Super. 246; Berry v. Pitts- 
burg Rys. Co., 55 Pa.Super. 289. 

[a] Thus (1) where counsel re- 
quests the trial judge to instruct the 
jury upon a particular matter, and 
states specifically what instruction he 
desires, and such instruction relates 
to an essential feature of the vase, 
the trial judge should not merely say 
that counsel was quite right and the 
court adopted his statement, without 
further carefully instructing the jury 
on the questions raised by the re- 
quest. Berry v. Pittsburg Rys. Co., 
55 Pa.Super. 289. (2) When counsel 
presents a point couched in proper 
terms, and which asks the court to re- 
fer the questions of fact on which it 
is predicated to the jury, and. for in- 
structions as to the law in case the 
jury shall find the facts as the coun- 
sel contends, then the point ought to 
be plainly read to the jury and un- 
Berry v. Pitts- 
burg Rys. Co., 55 Pa.Super. 289. 
ee Oe Se es Ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 719-721] 


were read.'* It is sufficient! and usually desira- 
ble’® for the court to incorporate in its own ar- 
rangement of a charge the pertinent requests of a 
party. But, although it is preferable for the court 
to incorporate requests for instructions in the gen- 
eral charge,’® it is not improper or erroneous for 
the court to give such requests apart or separate 
from such general charge.t? Although requests to 
charge are not given by a court as separate instruc- 
tions, reading from an opinion in another case mat- 
ter which included such requests constitutes giving 
them to the jury as the law in the case.1® If re- 
quests to charge contain statements which the court 
desires to incorporate in the charge, these should, 
if possible, be inserted in the charge in connection 
with the subject of which they form a part;1® if 
such cannot be done, the orderly place for these is 
after the court has completed the body of the 
charge,?° and not at the beginning of the charge.?? 
A remark by the court that a requested instruction 
“may be added to the instruction given” is sufficient 
to embody the language of such request in the in- 
struction given by the court.??, While a court may 
specifically grant and read a series of appropriate 
requests made by a party,?* he may refuse to do 
so and instead permit the party to eall to his at- 
tention any of the requests not covered in substance 
by the general charge.** In refusing a correct re- 
quest to charge covered by instructions given it is 
improper and ground for reversal for the court to 
remark in refusing such request that he cannot 
grant the same because it is not correct law.?° 


[§ 720] (2) Assigning Reasons for Granting or 
Refusing Requests.2* In refusing requested instruc- 
tions it is ordinarily unnecessary for the court -to 
give a reason therefor,?7 since to do so may, under 


(90 S.C. 414. 
26. 


13. Kansas City, M. & O. Ry. Co. 
of Texas v. Harral, (Tex.Civ.App.) 
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In criminal prosecutions see 
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certain circumstances, operate unjustly to embar- 
rass one of the parties.?* Accordingly, if the in- 
struction has not been read in the presence of the 
jury, and they do not know that the instruction 
has been refused, they need no explanation of the 
reason for the refusal.2® On the other hand, if the 
jury know the contents of the instruction refused, 
the court should state that it is refused for the rea- 
son that it is covered by other instructions given, 
if such is the reason,*° otherwise the jury may in- 
fer that the instruction was refused on its merits, 
and misunderstanding and prejudice result.*? It is 
proper for the court in denying instructions, to state 
that they do not conform to his view of the law.*? 
It is not error for the court to fail to call the at- 
tention of counsel to typographical errors or mis- 
prisions in requested charges, when they are refused 
on that ground alone.*? 


Granting requests. In giving requested instruc- 
tions 1t is unnecessary for the court to give a rea- 
son therefor,’* since to do so may, under certain 
conditions, operate unjustly to embarrass one of 
the parties.?> 


[§ 721] (8) Characterizing Instructions as Given 
on Request of One Party or the Other. Instructions, 
when given, are those of the court,?® and the better 
practice is to make no distinction between that 
portion which originates with the judge, and that 
which originates with either counsel,?7 as by char- 
acterizing an instruction as given at the request of 
a particular party,?® but to give all proper requested 
instructions as emanating from the court itself.*® 
However, such characterization of instructions as 
given at the request of one party or the other is 
not error, or at least not available error.*° 


40. U.S.—Colorado Yule Marble 
wee VV. Collins, 1230) Ha Sa Leaner @uAe 


199" SW. 659. 

14. Sandora v. Times Co., 155 A. 
819, 113 Conn. 574; MacLeod v. Payne, 
182 N.W. 718, 149 Minn. 493. 


15. Sandora v.* Times’ Co!, 155. A. 
819, 113 Conn. 574; Maryland Casnalty 
Co. v. Jackson, 119 N.E. 682, 230 Mass. 
384; Southern Pacific Co. v. Stephens, 
(Tex.Civ.App.) 201 S.W. 1076. 


16. See supra this section text and 
notes 14, 15. 


17. Southern Pac. Co. v. Stephens, 
(Tex.Civ.App.) 201 S.W. 1076. 

18. Rothwell v. New York, N. H. 
& H. R. Co., 112 N.E. 231, 223 Mass. 
550. 

19. Gannon y. Sisk, 112 A. 697, 95 
Conn. 639. 

_ 20. Gannon v. Sisk, supra. 

“While the trial judge well might 
have covered the subject-matter of the 
defendant’s requests in the course of 
his charge, instead of emphasizing 
their argumentative effect by reading 
them at the close . we cannot say 
that the judge erred in giving them 
as he did, with comments.” Maryland 
Casualty Co. v. Jackson, 119 N.E. 682, 
683, 230 Mass. 384. 

21. Gannon y. Sisk, 112 A. 697, 95 
Conn. 639. 

22. Hale & Scott v. St. Louis & S. 
F. R. Co., 198 S.W. 790, 128 Ark. 203. 

23. UHerrick v. Waitt, 113 N.E. 205, 
224 Mass. 415. - 

24 Herrick v. Waitt, 113 N.E. 205, 
224 Mass. 415. 

25. Dobson vy. Duncan, 73 S.E. 875, 


Criminal Law § 2512. 

27. Charlotte Harbor & N. Ry. Co. 
v. Truette, 87 So. 427, 81 Fla. 152. 

28. Charlotte Harbor & N. Ry. Co. 
v. Truette, supra. 

29.° State v. O’Connor, 11 Nev. 416. 

30. Peo. v. Hurley, 8 Cal. 390; Bax- 
ter vi. "Troy, “etc;, R-Co.;" 40 NY. 502; 
Davis v. Richmond, etc., R. Co., 9 S. 
BH. 105, 30 S.C. 613; Gleason v. Day, 9 


Wis.. 498. 

31; Peo. v. Williams, 17 Cal. 142; 
Baxter v—Troy, ete.; R. Co., 41 N.Y. 
502. 


32. Lake Shore, etc., R. Co. v. Ford, 
18 OhioCir.Ct. 239, 9 OhioCir.Dec. 786. 

3%. Thompson y. Alexander City 
Cotton Mills Co., 67 So. 407, 190 Ala. 
184, Ann.Cas.1917A 721. 

34. Charlotte Harbor & N. Ry. Co. 
Vil LUPUSLLE LESiG SO. 42160 Sey Bae lo 
Hansen v. Hough, 158 N.W. 501, 177 
Iowa 93. 

35. Charlotte Harbor & N. Ry. Co. 
v. Truette, 87 So. 427, 81 Fla. 152. 

36 Gutzman v. Clancy, 90 N.W. 
1081, 114 Wis. 589, 58 L.R.A. 744. 

87. Stevenson v. Chicago, etc., R. 
Co., 61 N.W. 964, 94 Iowa 719; Gutz- 
man v. Clancy, 90 N.W. 1081, 114 Wis. 
589, 58 L.R.A. 744. 

88.. Jackson v. Pruitt, 144 S.E. 921, 
38 Ga.App. 617; Cohen v. Seashore, 
198 N.W. 1009, 159 Minn. 345. 

39. Stevenson v. Chicago, ete., R. 
Co., 61 N.W. 964, 94 Iowa 719; Gutz- 
man yv. Clancy, 90 N.W. 1081, 114 Wis. 
589, 58 L.R.A. 744. 


Ark.—Little Rock Traction, etc., 
oe v. Morrison, 62 S.W. 1045, 69 Ark. 


Cal.—Wilmarth y. Pacific Mut. Life 
Ins. Co. of California, 143 P. 780, 168 
Cal. 5386, Ann.Cas.1915B 1120. 

Ga.—Brown v. Kendrick, 135 S.E. 
721, 163 Ga. 149; Wilson v. White, 71 
Ga. 506, 51 Am.R. 269. 


Ill.— Illinois Cent. R. Co. v. Larson, 
38 N.H. 784, 152 Ill. 326; Aneals v. 
People, 25 N.b. 1022, 134 Tt 401 


Iowa.—Scott v. Chicago, ete., R. Co., 
24 N.W. 584, 27 N.W. 276, 68 Iowa 360. 


Minn.—Cohen y. Seashore, 198 N.W. 
1009, 159 Minn. 345; Moore v. P. J. 
pees Co., 185 N.W. 395, 150 Minn. 


[a] Reason for rule.—Such desig- 
nation is at most a declaration by the 
court that it agrees with the propo- 
sition of law propounded by the re- 
quest. Brown v. Kendrick, 135 S.B. 
721, 163 Ga. 149. 


{b] Especially where the court 
added that it thought the instruction 
a fair statement of the law. Colo- 
rado Yule Marble Co. v. Collins, 230 
F. 78, 144 C.C.A. 376. 


{e] Thus a notation on an instruc- 
tion following the signature of plain- 
tiff's attorneys “requested after the 
reading of the main charge and after 
the court’s refusal of plaintiff’s re- 
quest to charge a peremptory instruc- 
tion in its favor, and given,” was not 
calculated to mislead the jury to de- 
fendant’s prejudice. Allison vy. Arling- 
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{§ 722] (4) Reading Instructions. 
not required to read and specifically answer in the 
presence of the jury points presented for instruc- 
The reading to the jury of a requested 
charge, without instructing the jury whether the 
request is charged or refused, is error.*? 
it is bad practice for the court to read requested 
until 
whether they should be given or not;#? nor is it 
proper to require counsel to read the requested in 
structions to the jury to be passed on by the court 
An instruction marked 

“oranted”4® should be read to the jury,*® or at 
least embodied in the court’s general charge to the 
Where the court has 


tions.#1 


instructions and not determine 


as it proceeds.** 


jury where not yet given.*? 


ton Heights Realty Co., (Tex.Civ. 
App.) 164 S.W. ‘1033. 

{d] Giving instructions in writing 
at request of party merely stating 
that the court has, at the request of 
one of the parties, departed from its 
usual custom by giving instructions 
in writing instead of orally, if error, 
is not ground for reversal unless it 
ean be affirmatively shown that preju- 
dice resulted. Wilson vy. White, 71 
Ga. 506, 51 Am.R. 269. 

41. Zacheyfia v. John Lang Pa- 
per Co., 170 F. 617 [aff 178 F. 2538, 101 
CKOLA; GISIP 

42. Olsofrom v. North Jersey St. 
Ry. Co., 79 A. 1039, 81 N.J.Law 321. 

43. Revilla Fish Products Co. v. 
American-Hawaiian S. S. Co., 137 P. 
337, 77 Wash. 49. 

44. Maxwell v. Massachusetts Ti- 
tle Ins. Co., 92 N.E. 42, 206 Mass. 197. 

45. Noting disposition of requests 
see supra § 712. 

' 46 Delisky v. Leonard, 179 N.Y.S. 
112, 189 App.Div. 623; Methvine v. 
Fisher, 166 P. 702, 65 Okl. 309. 

47. Delisky v. Leonard, 179 N.Y.S. 
112, 189 App.Div. 623. 

48. Methvine v. Fisher, 166 P. 702, 
65 Okl. 309. 

49. Soper Lumber Co. v. Halsted, 
etc., Co., 48 A. 425, 73 Conn. 547; Sher- 
man vy. State, 17 Fla. 888; Woeckner 
v. Erie Electric Motor Co., 41 A. 28, 
187 Pa. 206; Com. v. Clark, 3 Pa.Su- 
per. 141; Long v. Southern R. Co., 
27 S.E. 531, 50 S.C. 49. 


50. Soper Lumber Co. vy. Halsted, 
etc., Co., 48 A. 425, 73 Conn, 547. 


51. Ransone vy. Christian, 56 Ga. 
351; Muthersbaugh v. McCabe, 22 Pa. 
Super. 587. 


52. Sherman y. State, 17 Fla. 888. 


53. Instructions generally see su- 
pra § 565 et seq. 


In criminal cases see Criminal Law 
§ 2509. 


54. U.S.—New England Trust Co. 
v. Farr, 57 F.(2d) 103 [cert den 53 S. 
CH e14)s) UstSsv. Burke, 50 &.(2d) 
653; O’Boyle v. Northwestern Fire & 
Marine Ins. Co., 49 F.(2d) 713; Ameri- 
can Sugar Refining Co. v. Nassif, 45 
¥.(2d) 321; Guardian Trust Co. v. 
Meyer, 19 F.(2d) 186; Rice v. Hisner, 
16 F.(2d) 358 [cert den 47 S.Ct. 477, 
273 U.S. 764, 71 L.Ed. 880]. 

Cal.—Colusa & H. R. Co. v. Leon- 
ard, 167 P. 878, 176 Cal. 109; Rosander 
Vv. Market St. Ry. Co., 265. RP. 541, 89 
Cal.App. 721; Dowd y. Atlas Taxicab 
& Auto Service Co., 230 P. 958, 69 Cal. 
App. 9. 

Conn.—Lange v. Hoyt, 159 A. 575, 
114 Conn. 590; Sandora v. Times Co., 
155 A. -819, 1138 Conn. 574; Sizer v. 
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The court is 


Likewise, 
thereafter themes! 
is contained in 
fOr alu. 


“oiven” 


City of Waterbury, 154 A. 639, 113 
Conn. 145; Slade v. Harris, 135 A. 570, 
105 Conn. 436; Rohde v. Nock, 126 A. 
335, 101 Conn. 489; Daniels v. F. & 
W. Grand, 5, 10, and 25-Cent Stores, 
121 A. 804, 99 Conn. 415; Dunn v. 
Poirot, 118 A. 33, 97 Conn. 713; Fager- 
holm v. Nielson, 106 A. 333, 938 Conn. 
380; Radwick v. Goldstein, 98 A. 583, 
90 Conn. 701;+ Koskoff v. Goldman, 85 
A. 588, 86 Conn. 415; Board of Water 
Com’rs of City of New London v. Rob- 
bins & Potter, 74 A. 938, 82 Conn. 623. 


D.C.—Washington Times Co. y, 
Murray, 55 App.D.C. 32, 299 F. 908. 

Ga.—Abercrombie v. McLarty, 160 
S.E. 611, 178 Ga. 414; Southern Ry. 
Co. v. Reynolds, 55 S.E. 1039, 126 Ga. 
657; Holbert v. Allred, 102 S.E. 192, 
24 Ga. App. Yaris Atkinson v. F. S. Dis- 
muck & Bro., 75 S.E. 835, 11 Ga.App. 
521; Atlantic Coast Line RiConay. 
Odum, 63 S.E. 1126, 5 Ga.App. 780. 


Hawaii.—Borowsky y. Honolulu 
Rapid Transit Co., 29. Hawaii 188; 
Mawelo vy. von Hamm-Young, 21 Ha- 
waii 644. 

Ill.—Costello v. Federal Life Ins. 
Co., 259 TlLApp. 321. 


Iowa.—Farr v. Mackie Motors Co., 
186 N.W. 52, 193 Iowa 954. 


Ky.— Bates & Rogers Const, Co. v. 
Fluharity’s Guardian, 201 S.W. 10, 
179 Ky. 668; West Kentucky Coal Co. 
v. Key, 198 S.W. 724, 178 Ky. 220. 


Me.—Gilman’ y. F. O. Bailey Car- 
riage Co., 141 A. 321,'127 Me. 91; 
Prince v. Brackett, Shaw & Lunt Co., 
130 A. 509, 125 Me. 31; Dalton vy. Cal- 
lahan, 119 -A. 380, 122 Me. 178. 


' Mass.—Ponticelli v. Cataldo, 152 N 
BH. 81, 255 Mass. 473; McDonough v. 
Vozzela, 142 N.B. 831, 247 Mass. 552; 
v. Foss, 188 N.E. 551, 244 
Mass. 401; Clarke v. Massachusetts 
Title Ins. Co., 129 N.E. 376, 237 Mass. 
155: Whitman v. Fournier, 125 N.E. 
303, 233 Mass. 154; Heuser v_ Tiles- 
ton & Hollingsworth, 119 N.E. 683, 
230 Mass. 299; Holbrook vy. Seagrave, 
116 N.E. 889, 228 Mass. 26; Tripp v. 
Taft, 106, NsBE) 578, 219" Mass: Sl: 
O’Leary v. Boston Elevated Ry. Co., 
95 N.E. 85, 209 Mass. 62. 

Minn.—Petterson vy. Butler Brosgs., 
144 N.W. 407, 128 Minn. 516; Ander- 
son v. Foley Bros., 124 N.W. 987, 110 
Minn. 151. 


Mo.—Braden vy. Friederichsen Floor 
& Wall Tile Co., 15 S.W.(2d) 923, 223 
Mo.App. 700. 

N.H.—Salvas v. Cantin, 160 A. 727; 
Graham vy. Weber, 109 A. ls AON 
IR Bi. 

N.J.—Runyon v. Monarch Accident 
Ins. Co., 158 A. 530, 108 N.J.Law 489; 
Van Pelt Va Sturgis, Hoa? AS s03; 102 
N.J.Law 708; Hammel v. Van Sickle, 
HAS AL 2a 101 N.J.Law 402, 2 N.J. 


[§ 723] (5) Form and Language of Charge.®* 
is quite generally the rule that a court is not bound 
to charge the jury in the exact language,°* nor in 
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already given its general charge, the request should 
be read to the jury even though the court believes 
its substance was. covered by the general charge.** 


Refused instructions. 
refused instructions to the jury,*® or to inform them 
that requests for such instructions have been made.°® 
On the contrary, it is better practice not to read 
It is of no consequence to the jury what 


It is not necessary to read 


the rejected instruction, as they 


are not to be governed by it, and have no use 


It 


Mise. 461; McLaughlin v. Damboldt, 
125 A. 314, 100 N.J.Law 127; Karnit- 
sky v. Machanic, 109 A. 303, 94 N.J- 
Law 127; Miller v. Delaware River 
Transp. Co., 90 A. 288, 85 N.J.Law 700, 
Ann.Qas.1916C 165; Gluckman v. 
Darling, 89 A. 1016, 85 N.J.Law 457 
{aff 95 A. 1078, 87 N.J.Law 320); 
Pavan v. Worthen & Aldrich Co., 78 
A. 658, 80 N.J.Law 567 [aff 83 A. 960, 
82 N.J.Law 615]; Layton v. Pennsyl- 
vania R. Co., 155 A. 268, 9 N.J.Misc. 
640; Amabile v. Crane, 135 A. 692, 5 
N.J.Misc. 149. 


N.Y.—Mitchell v. Turner, 43 N.E. 
403, 149 N.Y. 39: Crosby v. Delaware, 
etec., Canal Co., 36 N.E. 332, 141 N.Y. 
589 mem; Conley v. Meeker, 85 N.Y. 
618 mem; Poulin vy. Broadway, etce., 
R. Co., 61 N.Y. 621 mem; Stewart v. 
Keteltas, 36 N.Y. 388, 2 Transcr.A. 
288 [aff 22 N.Y.Super. 261]; Fay v. . 
O’Neill,, 36 N.Y. 11, 1 £=Transcr.A. 
185; Drena vy. ‘Travelers’ Ins. Co., 183 
N.Y.S. 439, 192 App.Div. 703. 


N.C.—Gower v. Carter, 143 S.E. 513 
195 N.C. 697; Michaux v. Paul Rub- 
ber Co., 130 S.E. 306, 190 N.C. 617; 
Wyatt vy. Carolina Feldspar Co., 117 
S.BE. 399, 185 N.C. 434; Leavister v. 
Jesse French & Sons Piano Co., 116 S. 
E. 405, 185 N.C. 152; Bailey v. Has- 
sell, 115 S.E. 166, 184 N.C. 450; In re 
Hinton’s Will, 104 S.E. 341, 180 N.C. 
206; Jones v. D. L. Taylor & Co., 102 
S.E. 397, 179 N.C. 293; Beck v. Sylva 
Tanning Co., 101 S.E. 498, 179 N.C. 
123; Reed Coal Co. v. Fain, 89. S.E. 
29, 171 N.C. 646; Carter v. Seaboard 
Air Line Ry. Co., 81 S.E. 321, 165 N.C. 
244; Hooker v. Norfolk & S. R. Co., 
72,.S.E, 240,;156N.G6.. 155. 


Okl.—Campbell vy. Breece, 274 P. 
1085, 134 Okl. 266; First State Bank 
of Inola v. Dickerson, 245 P. 54, 119 
Okl. 103. 


Or.—Weinstein vy. Wheeler, 
LIC 296 Py LOT9 1s 5..O%., bas 
sen v. Columbia Gorge Motor Coach 
System, 270 P. 530, 126 Or. 363; Ray- 
burn v. Day, 268 P. 1002, 126 Or. 435, 
59 A.L.R, 1062; Howland v. Fenner 
Mfg. Co.; 252° P./962, 121 Or: 13° Ognji- 
novich v. Skulje, 250 P. 238, 119 Or. 
481; Booth-Kelly Lumber Co. v. Wil- 
liams, 188. BP. 218, 95 Or. 476; .Stool 
Ney Southern Pac. Co., 172 P. 101, 88 Or. 
a 

Pa.—Hanratty v. Dougherty, 71 Pa. 
Super. 248. 


R.I.—Parenteau vy. Parenteau, 152 
A. 872, 51 R.I. 263; Hatch v. Sallinger, 
133. A 621, 47 RI. 395; Douglas. v. 
Newer County Blectric Con size As 


S.C.—Grege vy. Atlantic Coast Line 
R. Co., 134 S.E. 912, 187 S.C. 40; North 
State Lumber Coury. Charleston Con- 
sol. Ry. & Lighting Co., 105 S.H. 406, 
115 S.C. 267;. Hair v. Winnsboro Bank, 


295 P. 
Schas- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the exact form or sequence,®® 
instructions by the parties. 


68, S.H). 26, 103 S.C. 343: 
Atlantic Coast Line R. Co., 
616, 96 S.C. 368. 


Tex.—Western Union Telegraph 
vee: v. Goodson, (Civ.App.) 202 S.W. 
te 


Vt.—Rice v. Bennington County 
Sav. Bank, 108 A. 708, 98 Vt. 493; 
Desmarchier v. Frost, 99 A. 782, 91 
Mte138. 


Wash.—Fisher v. Berg, 290 P. 984, 
158 Wash. 176; Griffith v. Thompson, 
268 P. 607, 148 Wash. 243; Kayser v. 
Foster, 244 P. 708, 188 Wash. 484; 
Nicolle v. United Auto Transp. Co., 
244 P. 127, 188 Wash. 48; Hayes v. 
Staples, 225 P. 417, 129 Wash. 436; 
Jones v. Elliott, 189 P. 1007, 111 Wash. 
138; Fehler v. City of Montesano, 188 
PB. 5,, 410 Wash. 1438; Lund ‘v. Grif- 
fiths & Sprague Stevedoring Co., 183 
P,-123, 108 -Wash.. 220; Perry. Bros. 


Broom v. 
80 S.E. 


v. Diamond Ice & Storage Co., 158 
P. 1008, 92 Wash. 105. 
Wis.—Hamus v. Weber, 226 N.W. 


392, 199 Wis. 320. 

[a] Trial judge need not adopt ei- 
ther form, words or collocation of 
phrases in which requests to charge 
are framed. Runyon vy. Monarch Ac- 
cident Ins. Co., 158 A. 530, 108 N.J. 
Law 489. 

[b] Parties cannot demand that 
instructions be phrased in language 
chosen by themselves, regardless of 
how otherwise given. Rosander v. 
Market St. Ry. Co., 265 P. 541, 89 Cal. 
App. 721. 

[ce] Effect of statute required in- 
struction to be marked “given,” “re- 
fused,” or “modified.”—The purpose 
of the statute requiring the court to 
mark as “given,” “refused,” or “modi- 
fied” any requests handed in by coun- 
sel is to notify counsel what proposi- 
tions of law the court will submit to 
the jury, that they may be enlight- 
ened in arguing the case, and does not 
require the court to give requests in 
the exact language in which they are 
presented. Anderson v. Foley Bros., 
124 N.W. 987, 110 Minn. 151. ' 


556." Dunn. v., Poirot, 173 “A, 7338, 97 
Conn. 713; Romani v. Boston & M. R. 
Rey digs A. 233, 81 N.H. 206; Gluck- 
man v. Darling, 89 A. 1016, 85 N.J.Law 
457 [aff 95 A. 1078, 87 N.J.Law 320]; 
Pavan v. Worthen & Aldrich Co., 78 
A. 658, 80 N.J.Law 567 [aff 83 A. 960, 
82 N.J.Law 615]. 

56. Form and sufficiency of re- 
quests see supra §§ 689-698. 

57. U.S.—New England Trust Co. 
v. Farr, 57 F.(2d) 103 [cert den 53 S. 
ct, 14]. 

Conn.—Fagerholm v. 
A. 333, 93 Conn. 380. 

N.H.—Salvas v.:Cantin, 160 A. 727; 
Colby v. Lee, 142 A. 115, 688, 83 N.H. 
303; Romani v. Boston & M. R. R., 
123 A. 233, 81.N.H. 206. 

N.J.—Geyer v. Public Service Ry. 
Co., 120 A. 186, 98 N.J.Law 470; Gluck- 
man v. Darling, 89 A. 1016, 85 N.J. Law 
457 [aff 95 A. 1078, 87 N.J.Law 320]; 
Pavan v. Worthen & Aldrich Co., 78 
A. 658, 80 N.J.Law 567 [aff 83 A. 960, 
82 N.J.Law 615]. 

N.C.—Wyatt v. Carolina Feldspar 
Co., 117 S.E. 399, 185 N.C. 434. 
Okl1.—Campbell v. Breece, 

1085, 134 Okl. 266. 

S.C.—Gregg v. Atlantic Coast Line 

Re Co., > £34 ASB. 9t2se hemi eS:€: 440; 


Nielson, 106 


a4, 2. 


of the requests for 
Even though the re- 
quested instructions be correct as propositions of 
law and warranted by the pleading and evidence,*® 
the form of expression may be that of the court,57 
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North State Lumber Co. v. Charles- 
ton Consol. Ry. & Lighting Co., 105 
S.E. 406, 115 S.C. 267; Hair v. Winns- 
boro Bank, 88 S.E. 26, 103 S.C. 343. 


Va.—Rosenberg v. Turner, 98 S.E. 
763, 124 Va. 769. 


Wash.—Fisher y. Berg, 290 P. 984, 
158 Wash. 176. 


[a] Ssquence.—The trial court is 
entitled to select its own phraseology 
and otherwise to arrange the charge 
in what appears to the presiding 
justice to be the most appropriate 
form, and hence the refusal of the 
presiding justice to give an instruc- 
tion in the sequence requested by de- 
fendant could not be assigned as er- 
ror. Romani v. Boston & M. R. R., 
123 A. 233, 81 N.H. 206. And see cases 
infra notes DS sos 


58. U.S.—E. I. Du Pont De Ne- 
mours Powder Co. v. Mazenac, 213 F. 
338, 130) C.CVA.° 3. 


Ill.—Costello v. Federal Life Ins. 
Cor 259. LA pp yw Sek: 


Ky.—Bates & Rogers Conse Co. v. 
Fluharity’s Guardian, 210 S.W. 10, 179 
Ky. 668. 


S.C.—North State Lumber Co. v. 
Charleston Ry. & Lighting Co., 105 
S.b.4406,, 115 S.C. 2675 Bennett. ve 
Colleton Cypress Co., 84 S.E. 882, 100 
SHOsreaas 


Va.—wU. S. Fidelity & Guaranty Co. 
v. Country Club of Virginia, 105 S.E. 
686, F292 Van 3063 Rosenberg y. 
Turner, 98 S.E. 763, 124 Va. 769; Fitz- 
gerald v. Southern Farm Agency, 94 
S.E. 761, 122 Va. 264. 


[a] Substituted instruction more 
directly adapted to evidence than the 
instruction requested ig proper. U. 
S. Fidelity & Guaranty Co. v. Coun- 
ay, ie of Virginia, 105 S.E. 686, 129 

a. A 


59. Conn.—Sizer v. City of Water- 
bury, 154 A, 689, 113 Conn. 145; Kos- 
koff v. Goldman, 85 A. 588, 86 Conn, 
415; Board of Water Com’rs of City 
of New London y. Robbins & Potter, 
74 A. 988, 82 Conn. 628. 


Ga.—Southern Ry. Co. v. Reynolds, 
55 S.E. 1039, 126 Ga. 657; Atkinson v. 
ES. Dismuck'& Brow, 75° SW+'835, 11 
Ga.App. 521; Atlantic Coast Line R. 
Co. v. Odum, 638 S.E. 1126, 5 Ga.App. 
780. 


Hawaii.—Borowsky v. Honolulu 
Rapid Transit Co., 29 Hawaii 188. 


Ky.—Bates & Rogers Const. Co. v. 
Fluharity’s Guardian, 201 S.W. 10, 
179 Ky. 668; West Kentucky Coal Co. 
vy. Key, 198 S.W. 724, 178 Ky. 220. 


Mass.—Tripp v. Taft, 106 N.E. 578, 
219 Mass. 81; O’Leary v. Boston Hle- 
meted Ry. Co., 95) N.E. 85, 209 Mass, 
N.H.—Colby v. Lee, 142 A. 115, 688, 

N.H. 303: 

N.J.—Hammel v. Van Sickle, 128 A. 
247, 101 N.J.Law 402, 2 N.J.Misc. 461; 
Miller v. Delaware River Transp. Co., 
90 A. 288, 85 N.J.Law 700, Ann.Cas. 
1916C 165. 

N.C.—Carter v. Seaboard Air Line 
Ry, Go; "81 -S.8. 93215. 265. N.C. 244: 
Hooker v. Norfolk & S. R. Co., 72 S. 
BH. 210, 156 N.C. 155. ; 

Okl.—Campbell v. Breece, 274 P. 
1085, 134 Okl. 266; First State Bank 
of Inola.v. Dickerson, 245 P. 54, 
119 Okl. 103. 


83 


[64 C.J.] 923 


or, as sometimes stated, otherwise the court may 
substitute instructions of its own in place of those 
requested,°® provided the relevant, matters and rules 
of law contained in the requests are correctly and 
aceurately®® and substantially®® covered by the 


Or.—Rayburn v. Day, 268 P. 1002, 
1276) Or. 135, 59 AL RY 10625 


R.JI.—Douglas v. Newport County 
Blectric Co., 132 A. 886. 


S.C.—North State Lumber Co. v. 
Charleston Consol. Ry. & Lighting Co., 
105 S.B. 406, 115 §.C. 267; Broom v- 
Atlantic Coast Line R. Co., 80 S.E. 
CLG. V6u5-C. 369. 


Va.—Fitzgerald v. Southern Farm 
Agency, 94 S.E. 761, 122 Va. 264. 


60. U.S.—Cunningham vy. Springer, 
27 S.Ct. 301, 204 U.S. 647, 51 L.Ed. 662 
[aff 82 P.. 232,13 N.M. 259]: New 
York ete. KR. Col've winter, 12, See 
306, 143 VU.S) 60.) 36 2 hd. Ti Con- 
tinental Imp. Co. v. Stead, 95 U.S. 
161, 24 L.Ed. 403; Clymer’s Lessee v. 
Dawkins, 3 How. 674, 11 L.Ed. 778; 
New England Trust Co. v. Farr, 57 F. 
(20) 7.108 \feert “dent 53°WS:Ctst 1445 
O’Boyle v. Northwestern Fire & Ma- 
rine Ins. Co., 49 F.(2d) 713; American 
Sugar Refining Co. v. Nassif, 45 F. 
(2d) 321; U.S. Leather Co. v. Howell, 
151 F. 444, 80 C.C.A. 674; Mathieson 
Alkali Works v. Mathieson, 150 F. 
241,80 C.CiA. 129 sfeert«den 27 S:Ctl 
787, 204 U.S. 674, 51 L.Ed. 674]; Moun- 
tain Copper Co. v. Van Buren, 133 F. 
1, 66 CGA. 151" Boston, ete.s RIZCo: 
v. MeDuffey, 79 F. 934, 25 C.C.A. 247; 
Southern Bell Tel., etce., Co. v. Watts, 
CG LAWS 4605 Liss ©. CAL O09 eee LUtLSiave 
Whitman,\19 F.Cas.No, 11, 196, 2 Robb 
Pat. Cas. 189, 2 Story 609. 


Ala.—Long v. Rodgers, 19 calat 321 
foverr Phillips v. Beene, 16 Ala. 720; 
Hinton v. Nelms, 13 Ala. 222; Clea- 
land v. Walker, 46 Am.D. 238, WW Ala. 
1058; Ivey v. Phifer, 11 Ala. 535] 
(that the rule of these overruled de- 
cisions so far as written requests are 
concerned has since been restored by 
statute see’infra, notes 69-73). 


Ark.—Ft. Smith Lumber Co. v. Ca- 
they, 86 S.W. 806, 74 Ark. 604; Viser 
v. Bertrand, 16 Ark. 296. 


Cal.—Colusa & H. R. Co. v. Leon- 
ard, 167 P.'878, 176 Cal. 109; Jenson 
Ve Wilds Fetes: 10.3589) Pn 113.150) Cake 
398; Davis v. Perley, 30 Cal. 630; 
Miller v. Fireman’s Fund Ins. Co., 
92 P. 332, 6 Cal.App. 395. 


Colo.—Martin v. Hazzard Powder 
Co., 2 Colo. 596 [motion den 23 L.Ed. 
885, 93 U.S. 302]. 


Conn.—Homewood vy. O’Neill, 158 A. 
238, 114 Conn. 2473" Sizer v. City of 
Waterbury, 154 A. 639, 113 Conn. 145; 
De Lucia v. Kneeland, 142 A. 742, 108 
Conn. 191; Koskoff v. Goldman, 85 
A. 588, 86 Conn. 415; Board of Water 
Com’rs of City of New London v. 
Robbins & Potter, 74 A. 9388, 82 Conn. 
623; Dunham v. Cox, 70 A. 1033, 81 
Conn. 268; Tiesler v. Norwich, 47 A. 
161, 73 Conn. 199; Livingston’s Ap- 
peal, 26 A. 470, 68 Conn. 68. 


Fla.—Nickels v. Mooring, 
76. 

Ga.—Abercrombie v. McLarty, 160 
S.E.. 611, 173 Ga. 414; Southern Ry. 
Co. v. Reynolds, 55 S.E. 1039, 126 Ga. 
657; Southern Cotton Oil Co. v. Skip- 
per, 54 S.E. 110, 125 Ga. 368; West- 
ern, etc., R. Co. v. Clements, 60 Ga. 
319; Holbert v. Allred, 102 S.E. 192, 
24 Ga.App. 727; Atkinson v. F. S. 
Dismuck & Bro., 75 S.H. 835, 11 Ga. 
App. 521; Atlantic Coast Line R. Co. 
v. Odum, 63 S.E. 1126, 5 Ga.App. 780. 


Hawaii.i—Borowsky  v. Honolulu 
Rapid Transit Co., 29 Hawaii 188; 
Nawelo v. Von Hamm-Young Co., 21 


16 Fla. 
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Hawaii 644. 


Ill.—Ramey v. Baltimore, ete. R. 
Co., 85 N.E. 639, 235 Ill. 502 [Laff 140 
Ill. App. 203]; Koshinski v. Illinois 
Steel Co., 83 N.E. 149, 231 Ill. 198; 
Chicago v. Moore, 28 N.E. 1071, 139 
Ill. 201 [aff 40 Ill.App. 332]; Birming- 
ham F. Ins. Co. v. Pulver, 18 N.E. 804, 
126 Ill. 329, 9 Am.S.R. 598 [aff 27 Ill. 
App. 17]; Hanchett v. Kimbark, 118 
Hl 121) 7 N.E. 491; Hays v. Borders, 
6 Ill. 46; Robinson v. Chicago City 
Ry. Co., 182 Ill.App. 33; Alexander v. 
Mandeville, 33 Ill.App. 589. 

Ind.—Williamson y. Yingling, 
Ind. 379. 


Pte woe coe vy. Gibbons, 10 Iowa 
NG 


Kan.—Chicago, R. I. & P. R. Co. v. 
Groves, 44 P. 628, 56 Kan. 601; Ev- 
ans v. Lafeyth, 29 Kan. 736; Deitz 
v. Regnier, 27 Kan. 94; Topeka v. 
Tuttle, 5 Kan. 311; Rouse v. Downs, 
47 P. 982, 5 Kan.App. 549; St. Louis, 
ete., R. Co. v. Hoover, 43 P. 854, 3 Kan. 
App. 577. 


Ky.—Bates & Rogers Const. Co. v. 
Fluharity’s Guardian, 201 S.W. 10, 
179 Ky. 668: The Blue Wing v. Buck- 
ner, 12 B.Mon. 246; Lowry & Bruce 
v. Beckner, 5 B.Mon. 41; Slusher v. 
Hopkins, 89 S.W. 244, 28 Ky.L. 347. 


Me.—Gilman v. F. O. Bailey Car- 
nage, Co. 141) Als 21,4 127 > Mer 1915 
Prince y. Brackett, Shaw & Lunt Co., 
1380 A. 509, 125 Me. 31; Godfrey v. 
Haynes, 74 Me. 96; Foye v. South- 
ard, 64 Me. 389; Treat v. Lord, 66 Am. 
TD. 298, 42 Me. 552; Anderson yv. Bath, 
42 Me. 346. 


Md.—Rosenkovitz v. United R., etc., 
Co., 70 A. 108, 108 Md. 306; Philadel- 
phia, etc., R. Co. v. Harper, 29 Md. 
330; Higgins v. Carlton, ‘92 Am.D. 
666, 28 Md. 115; Coates v. Sangston, 
5 Md. 121; Hall v. Hall, 6 Gill&J. 386. 


Mass.—Hanley v. Hastern S. §S. Co., 
109 N.E. 167, 221 Mass. 125, Ann.Cas. 
1917D 1034; Tripp v. Taft, 106 N.E. 
578, 219 Mass. 81; Rich v. Silver- 
many) 108) ONFHE 3822512164 9 Mass, 
195; Poole v. Boston & M. R. R., 102 
N.E. 918, 216 Mass. 12; Delaney v. 
Berkshire St. Ry. Co., 102 N.E. 901, 
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215 Mass, 591; Raymond v. Phipps, 
102 N.E. 905, 215 Mass. 559; O’Leary 
v. Boston Elevated Ry. Co., 95 N.E. 


85, 209 Mass. 62; Lord v. Rowse, 80 
N.E. 822, 195 Mass. 216; Stubbs v. 
Boston & N. St. Ry. Co., 79 N.E. 795, 
193 Mass. 513; Graham v. Middleby, 
70 N.E. 416, 185 Mass. 349; Sullivan 
v. Sheehan, 53 N.E. 902, 173 Mass. 
861; Norwood vy. Somerville, 33 N.E. 
1108, 159 Mass. 105; Peterson v. Far- 
num, 121 Mass. 476; Pearson v. Ma- 
son, 120 Mass. 53; Whitman y. Bos- 
ton, etc., R. Co., 7 Allen 313. 

Mich.—Moore v. Kalamazoo, 66 N. 
W. 1089, 109 Mich. 176; Alton vy. 
Meenwenberg, 66 N.W. 571, 108 Mich. 
629; Miller v. Sharp, 31 N.W. 608, 65 
Mich. 21; Lewis v. Rice, 27 N.W. 867, 
61 Mich. 97; Pound y. Port Huron, 
etc., R. Co., 19 N.W. 570, 54 Mich. 13; 
Campau vy. Dubois, 39 Mich. 274. 

Minn.—Petterson v. Butler Bros., 
144 N.W. 407, 123 Minn. 516; Dodge v. 
Rogers, 9 Minn. 223. 

Mo.—Harman v. Shotwell, 49 Mo. 
423: Grimes v. Cole, 1138 S.W. 685, 
133 Mo.App. 522; Mitchell v. Platts- 
burg, 33 Mo.App. 555. 

Neb.—Meyer v. Shamp, 71 N.W. 57, 
51 Neb. 424; Lau v. W. B. Grimes 
Dry-Goods Co., 56 N.W. 954, 38 Neb. 
215; Jameson v. Butler, 1 Neb. 115. 


N.H.—Marcotte v. Maynard Shoe 
Co., 76 N.H. 507, 85 A. 284; Kasjeta 
v. Nashua Mfg. Co., 58 A. 874, 73 N. 
H. 22; Elwell v. Roper, 58 A. 507, 
72 N:H. 585; Bond v. Bean, 57 A. 340, 
72 N.H. 444, 101 Am.S.R. 686; Wheel- 
er v. Grand Trunk R. Co., 50 A. 103, 70 


‘N.S. 982, 19 Ann.Cas. 850; 
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N.H. 607, 54 L.R.A. 955; Walker v. 
Walker, 5 A. 460, 64 N.H. 55; Clark 


v. Wood, 34 N.H. 447. 


N.J.—Leavitt v. Leavitt, 148 A. 918, 
106 N.J.Law 247 [aff 144 A. 186, 7 
N.J.Mise. 124]; Hammel v. Van Sic- 
kle, 128 A. 247, 101 N.J.Law 402, 2 
N.J-Mise. 461; Miller v. Delaware 
River Transp. Co., 90 A. 288, 85 N.J. 
Law 700, Ann.Cas.1916C 165. 


N.Y.—Mitchell v. Turner, 43 N.E. 
403, 149 N.Y. 39; Morehouse v. Yeag- 
er, 71 N.Y. 594 mem [aff 41 N.Y.Super. 
135]; Conley v. Meeker, 85 N.Y. 618 
mem; Lennon v. New York Cent., 
etc., R. Co., 20 N.Y.S. 557, 65 Hun 578; 
Sherman vy. Wakeman, 11 Barb. 254 
[rev on other grounds 9 N.Y. 85, 
Seld. 160]; Williams v. Birch, 19 N. 
¥. Super: 299" [att > 362 Nye solo 2 
Transcr.A. 133]; Munster y. Benoliel, 
67 N.Y.S. 1044, 33 Misc. 586, 9 N.Y. 
Ann.Cas. 190 [rev 66 N.Y.S. 493, 32 
Misc. 630]. 

N.C.—Brown y. Postal Telegraph- 
Cable Co., 153 S.E. 457, 198 N.C. 771; 
Jordan’ vy. ebatch | 1525S {bw 4.937 Los 
N.C. 539; Parks v. Security Life & 
Trust Co., #42 S.E. 478, 195 N.C. 453; 
Wyatt v. Carolina Feldspar Co., 117 S. 
E. 399, 185 N.C. 434; Bailey v. Has- 
sell, 115 S.E. 166, 184 N.C.-450; In re 
Hinton’s Will, 104 S.BH. 341, 180 N.C. 
206; Jones v. D. L. Taylor & Co., 102 
S.E. 397, 179 N.C. 293; Beck v. Sylva 
Tanning Co., 101 S.Ei' 498, 179 N.C. 
123; Reed Coal Co. v., Fain, 89 S.E. 
29, 171 N.C. 646; Lloyd v. Bowen, 86 
See V9 ONC. ee el6e Marconi. 
Durham & S. R. Co., 81 S.E. 290, 165 
N.C. 259; Carter v. Seaboard Air Line 
RY. COnw Si Salone 216) eliGion EN. Crm a44) 
Hooker v. Norfolk & S. R: Co,, 72S. 
EH. 210, 156 N.C. 155; Security Life & 
Annuity Co. vy. Forrest, 68 S.H. 139, 
152 N.C. 621; Graves v. Jackson, 64 
S.B. 128, 150 NIC. 3833) Brown ivi W. 


Atlantic Coast Line R. Co., 43 S.E. 
589, 132. N.C. 160-3 Cox -v. Norfolk, 
SLC IR COn a8 Da SoM Silas cle ON sO©e tL Ooi 
Mitchell v. Corpening, 32 S.E. 798, 124 
N.C. 472; Cornelius v. Brawley, 14 S. 
E. 78, 109 N.C. 542; Newby v. Harrell, 
5 S.E. 284, 99 N.C. 149, 6 Am.S.R. 503; 
Rencher vy. Wynne, 86 N.C. 268; Bur- 
ton v. March, 51 N.C. 409; Marshall 
v. Flinn, 49 N.C. 199; Commissioners 
of Newbern vy. Dawson, 32 N.C. 436. 


Ohio.—Rheinheimer y. AStna L: Ins. 
Coy Seo Ne woe 4 dpe eOnIOS ts 00s me L> 
L.R.A.N.S. 245; National Machinery 
Co. v. Towne, 11 OhioApp. 186; Cleve- 
land, ete., R. Co. v. Crandall, 13 Ohio 
CimsCtEIN:S 4.1 96aa sie Ohio: (in. Cty 686i 
Ashtabula Rapid Transit Co. y. Dag- 
enbach, 11 Ohio Cir.Dec. 307. 


Okl.—First State Bank of Inola y. 
Dickerson, 245 (Ps) 54; 119 Ok J03% 
Veseley v. Engelkemier, 61 P. 924, 10 
Okl. 290. 


Or.—Weinstein v. Wheeler, 295 P. 
196, 296) Py L079, 135, Or. 518s" Ray~ 
burn v. Day, 268 P. 1002, 126 Or. 135, 
59 A.L.R. 1062; Ognjinovich v. Skulje, 
250 P. 238, 119 Or. 481; Stool v. South- 
ern, Pac.. Coin L722 P: 10d, 88 Ores B50. 


Pa.—Hufnagle v. Delaware & H. 
Co., 76 As 205,°227 Pa.-476, 40 LARVA: 
Geiger v. 
Welsh, 1 Rawle 349; Jones v. Green- 
field, 25 Pa.Super. 315; Long v. Reed, 
16 ra. Co. n0: 


R.I.—Parenteau v. Parenteau, 153 
A. 872, 51 R.I. 2683; McGowan v. New- 
porteProeb Pet. 402) tAy oi eae, 93.945 
114 Am.S.R. 52. 


S.C.—Bennett vy. Colleton Cypress 
Co., 84 S.E. 882, 100 S.C. 335; Pooler 
Ve Smithi*p2) 5.1: S96 (aie) Si Cu moor 
Edwards v. Wessinger, 43 S.E. 518, 
65S. Cre Gta Ore Auians sku (oo): i 
v. Carolina Midland R. Co., 24 S.B. 
180, 46 S.C. 203; Hay v. Carolina Mid- 
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land R. Co., 19 S.E. 976, 41 S.C. 542. 


Tex.—Missouri Pac. R. Co. v. Wil- 
liams, 12 S.W..835, 75 Tex: 4, 16 Am:S: 
R. 867 [mod Southern Cotton Press, 
eta., Co. v. Bradley, 52 Tex. 587]; St. 
Louis Southwestern R. Co. v. Shipp, 
109 S.W. 286, 48 Tex.Civ.App. 565; 
Gulf, ete., R. Co. v. Davis, 80 S.W. 
258, 35 Tex.Civ.App. 285. 


Utah.—Speight v. Rocky Mountain 
Bell Telephone Co., 107 P. 742, 36 
Utah 483; Hickey v. Rio Grande West- 
ern | Re Co., 82> P.,. 29, 29: Utah 3925 
Scoville v. Salt Lake City, 39 P. 481, 
11 Utah 60; Reddon vy. Union Pac. R. 
Co., 15 P. 262, 5 Utah 344 [aff 12 S.Ct. 
989%..145 UW.S.99657,0 36 1a Wdie seas 
Clampitt v. Kerr, 1 Utah 246 [aff 24 
L.Ed. 493, 95 U.S. 188]. 


Vt.—Desmarchier v. Frost, 99 A. 
toh Ae Vt. 138; Campbell v. Day, 16 
. 558. 


Va.—Rosenberg v. Turner, 98 S. 
E. 7638, 124 Va. 769; Fitzgerald v. 
Southern Farm Agency, 94 S.E. 761, 
122 Va. 264; Norfolk, etc.,. R. Co. v. 
Birchfield, 54 S.E. 879, 105 Va. 809; 
Home L. Ins. Co. v. Sibert, 31 S.E. 519, 
96 Va. 403; Proctor v. Spratley, 78 
Va. 254. 


Wash.—Child v. Hill, 283 P. 1076, 
155 Wash. 133; Griffith v. Thompson, 
268 P. 607, 148 Wash. 243; Kayser v- 
Foster, 244 P. 708, 138 Wash. 484; 
Perry Bros. v. Diamond Ice & Storage 
Co., 158 P. 1008, 92 Wash. 105; Har- 
vey v. Tacoma Ry. & Power Co., 116 
P. 644, 64 Wash. 148; Domke v. Gun- 
ning, 114 P. 436, 62 Wash. 629; HEd- 
wards v. Seattle, R. & S. Ry. Co., 113 
P. 563, 62: Wash. 77; Hall’v. North= 
west Lumber Co., 112 P. 369, 61 Wash. 
351; Harris v. Brown’s Bay Logging 
Co., 106 P. 152, 57 Wash. 8; Averbuch 
v. Great Northern Ry. Co., 104 P. 
1108, 55 Wash. 633; Conrad v. John 
W. Graham & Co., 103 P. 1122, 54 
Wash. 641, 1832 Am.S.R. 1137; Ran- 
genier v. Seattle Electric Co., 100 P. 
842, 52 Wash. 401; Payne v. Whatcom 
County Ry. & Light Co., 941 P. 1084, 
47 Wash. 342; Smith v. Michigan 
Lumber Co., 86 P. 652, 43 Wash. 402; 
sentra v. Buzby, 3 P. 180, 2 Wash.T. 


Wis.—Jones v. Monson, 119 N.W. 
179, 137 Wis. 478, 129 Am.S.R. 1082. 
And see Eldred v. Oconto Co., 33 Wis. 
133; Andrea v. Thatcher, 24 Wis. 471 
(holding that noncompliance by the 
court with a former statutory re- 
quirement that instructions asked 
should be given without change or 
modification would not warrant a re- 
versal unless a substantial right of 
the party complaining should be af- 
fected injuriously thereby). 


[a] Stated otherwise.—(1) Charge 
as delivered by court need only con- 
tain request submitted in effect. 
Leavitt v. Leavitt, 148 A. 918, 106 N. 
J. Law 247 [aff 144 A. 186, 7 N.J.Misc. 
124]. (2) Giving prayers to which 
plaintiff was entitled substantially, 
although not literally, in charge, was 
sufficient. Jordan vy. Hatch, 152 S.B. 
498, 198 N.C. 539. (38) Giving sub- 
ject matter of proper requested in- 
structions in unobjectionable lan- 
guage, although not in language of 
requests, was not error. Fisher v. 
Berg, 290 P. 984, 158 Wash. 176. (4) 
The court need only give the jury 
a clear comprehension of the issues 
and of the pleadings and upon the 
evidence, and suited to their guidance 
in the determination of such issues. 
Radwick y. Goldstein, 98 A. 583, 90 
Conn. 701. (5) The court is not re- 
quired to use the language with 
which a party clothes a pertinent re- 
quest to charge, but it is sufficient to 
incorporate in its own arrangement 
of a charge the pertinent suggestions 
of the parties found imbedded in their 
requests. Daniels v. F. & W. Grand 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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instructions given, and provided the instructions giv- 
en are equally explicit and clear. Certainly a 
party cannot complain of the substitution of an in- 
struction which is more favorable to him than the 
one he requested.** The court must not alter the 
sense of the requested instructions,®* or impair 
their force. Even though the court is not abso- 
lutely required to charge in the language of the 
request, the decisions are not altogether harmonious 
as to which method of giving instructions is the 
more expedient. In some decisions it is said that 
when counsel present to the court correct views of 
the law, in a clear and distinct form, and so as 
not to mislead the jury, the better practice is for 
the court to adopt the instructions thus presented.*® 
Certainly it is not error for the court so to do.®* On 
the other hand, it has been said that the practice 
of taking the instructions as requested by the re- 
spective parties, and therefrom formulating a gen- 
eral charge embracing all the matters of law arising 
upon the pleadings and the evidence, is always to 
be commended, because in this way the points in 
issue may be sufficiently declared, and clearly pre- 
sented to the jury, without unnecessary repetition 
and verbose language. The court’s duty is to sim- 
plify its charge to the jury, and make every effort 
to render it as free from complexity as possible.®* 
When this is done, however, the law ought to be 


N.H.—Marcotte 


5, 10 and 25 Cent-Store, 121 A. 804, 99 
Co., 85 A.. 284, 


Conn. 415. (6) The trial court may 
disregard all instructions tendered 
and give instructions of its own; if 
they correctly state the law covering 
all the phases of the case presented 
by the evidence and fairly submit the 
case to the jury without obscurity or 
ambiguity, no one can complain. 
Rosenberg v. Turner, 98 S.E. 7638, 124 
Va. 769. 

[b] Thus (1) there was no error 
in not giving an instruction in the 


Gor 
Coal Co. v. 
646; Lloyd v. 
N.C. 216; 
Re Coy 


Cos 


TRIAL 


76 N.H. 507. 
N.C.—Wyatt v. 
LU) SEE 399), LS5NeCy 434> 
Fain, 89 S.B. 29, 171 N.C. 
Bowen, 86 S.E. 797, 170} & 
Marcom v. Durham & S. 
SINSiEY 290M L65 IN. Cx 2593 
curity Life & Annuity Co. v. Forrest, 
68 S.E. 139, 152 N.C. 621; 
Jackson, 64 S.EH. 128, 150 N.C. 383.’ 


Pa.—Hufnagle v. Delaware & H. 
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declared fully and accurately and in terms certain, 
explicit and intelligible to the jury upon the points 
raised by counsel.°* In a number of jurisdictions, 
however, by reason of statute or rule of practice, 
the court is required to grant or refuse an instruc- 
tion as requested,®® hence, when a request is allowed, 
the court must give the instruction in the language 
of the request.‘ Where such rule prevails, it is 
improper for the court materially to change the 
language and import of the requested instructions, 
and give them in charge to the jury as coming from 
the party making the request.74 It has been held, 
under a statute requiring the court to grant or 
refuse requests as proposed, that an alteration of 
the instructions is a refusal to give them as pro- 
posed and is error if the instruction in either form 
is material and the jury may be misled to the 
injury of the party excepting.72 The rule is con- 
fined, in some of these jurisdictions, to written 
requests, having no applieation to oral requests.‘ 
In some jurisdictions, independent of any special 
statutory provision, one offering an instruction is 
entitled to have it given in his own language if it 
correctly propounds the law applicable to the ease, 
where there is evidence to support it, and where 
it is not misleading.‘ Nevertheless a verdict will 
not be set aside where this is not done, if it can 
clearly be seen that the instruction as modified 


better understood than a succession 
of abstract propositions could be.’’ 
Kinney v. Ferguson, 59 N.W. 401, 101 
Mich. 178, 184.4 ; 


68. Cal.—Dowd v. Atlas Taxicab 
Auto, Service Co., 230 P. 958, 69 
Cal.App. 


Md. aR obenovate v. United R., etc., 
Co., 70 A. 108, 108 Md. 306, 316; ’Phil- 
adelphia, etc., RieCor vn Harpers 29) 
Md. 380; Hall v. Hall, 6 Gill&J. 386. 


Mich.—Lewis v. Rice, 27 N.W. 867, 
61 Mich. 97. 


v. Maynard Shoe 


Carolina Feldspar 
Reed 


Se- 


Graves v. 


language of the prayer, the instruc- 
tion as given predicating every fact 
of the prayer, and being more favor- 
able than the prayer to the party 
asking it. Leavister v. Jesse French 
& Sons Piano Co., 116 S.E. 405, 185 N. 
Cr 152,. (2); it is; enough in condem- 
nation proceedings to instruct that 
the damage for which compensation 
is to be made is the damage to the 
property itself, without using the 
words of the requested instruction 
that the property itself must suffer 
some diminution in substance. Co- 
lusa & H. R. Co. v. Leonard, 167 P. 
878, 176° Cal. 109. 

61. Michaux v. Paul Rubber Co., 
130 S.E. 306, 190 N.C. 617. 

62. E. I. Du Pont De Nemours 
Powder Co. v. Mazenac, 213 F. 338, 130 
CCA. 3, 


63. Jamson vy. Quivey, 5 Cal. 490; 
Conrad v. Lindley, 2 Cal. 173; Gallo- 
way v. McLean, 9 N.W. 98, 2 Dak. 
872; Mitchell v. Turner, 43-N.E. 403, 
L49- N.Y, 39. 

64. Ill.—Robinson v. Chicago City 
Ry. Co., 182 [ll.App. 33. 

Mass.—Hanley v. Eastern S. S. Co., 
109 N.E. 167, 221 Mass. 125, Ann.Cas. 
1917D 1034; Rich v. Silverman, 103 
N.E. 382, 216 Mass. 195; Poole v. Bos- 
PONE ce MeV mbes ol O25 IN Os S26 
Mass. 12; Delaney v. Berkshire St. 
Ry. Co., 102 N.E. 901, 215 Mass. 591; 
Raymond v. Phipps, 102 N.E. 905, 215 
Mass. 559; Lord v. Rowse, 80 N.HE. 
822, 195 Mass. 216; Stubbs v. Bos- 
ton & N. St. Ry. Co., 79 N.E. 795, 193 
Mass. 513. 

Mich.—Mynning y. Detroit, etc., R. 
Co., 26 N.W. 514, 59 Mich. 257. 


76 A, 205, 227 Pa. 476, 40 L.R.A. 

N.S. 982, 19 Ann.Cas. 850. 
Utah.—Speight v. Rocky Mountain 

fo Telephone Co., 107 P. 742, 36 Utah 


Wash.—Harvey v. Tacoma Ry. & 
Power Co., 116 P. 644, 64 Wash. 143; 
Domke v. Gunning, 114 P. 436, 62 
Wash. 629; Edwards v. Seattle, R. & 
Si Etv-an Cond Loc. “56a nOeiaey cis Demure le 
Hall v. Northwest Lumber Co., 112 P. 
369, 61 Wash. 351; Harris v._ Brown’s 
Bay Logging Co., 106 P. 152, 57 Wash. 
8; Averbuch v. Great Northern Ry. 
Co., 104 P. 1103, 55 Wash. 683; Conrad 
v. John W. Graham & Co., 103 P. 1122, 
54 Wash. 641, 132 Am.S.R. 1137; Ran- 
genier v. Seattle Electric Co., 100 P. 
842, 52 Wash. 401; Payne v. Whatcom 
County Ry. & Light Con291 2. 10845 
47 Wash. 342. 


Wis.—Jones v. Monson, 119 N.W. 
179, 1837 Wis. 478, 129 Am.S.R. 1082. 


65. Cook v. Brown, 29 N.W. 46, 62 
Mich. 473, 4 Am.S.R. 870; Harman vy. 
Shotwell, 49 Mo. 423. 


66. Crane v. T. J. Congleton & 
Bro.;, (Ky.) 116 S.W. 341; Maryland 
Casualty Co. v. Jackson, 119 N.E. 682, 
230 Mass. 384. 


67. Mountain Copper Co. v. Van 
Buren 13s) Dod 66nC.C.A. 15) Dunn 
Vaa Poirot 1 SeeArmoo geo KOON. nlbok 
Bloch v. Detroit 'United Ry., 178 N.W. 
670, 211 Mich. 252. 


“It is a very proper practice for 
the trial court to extract from re- 
quests [to charge] (which are ad- 
mirable reminders) such matters as 
should be explained to the jury, weav- 
ing them into a charge which, from 
its continuity and harmony, will be 


N.Y.—Mitchell v. Turner, 43 N.E. 
403, 149 N.Y. 39. 


. Wash.—Perry Bros. v. Diamond Ice 
bai aes a Co., 158 P. 1008, 92 Wash. 


69. See statutory provisions and 
rules of court. 


[a] Requirement of statute man- 
datory.—East Tennessee, ete., R. Co. 
v. Bayliss, 77 Ala. 429, 54 Am.R. 69; 
Bush v. Glover, 47 Ala. 167; Polly v 
McCall, 37 Ala. 20; Bell v. Troy, 35 
Ala. 184. 


70. Alabama Great Southern R. Co. 
v. Grover, 102 So) 125, 212 Ala. 197; 
East Tennessee, ete., R. Co. v. Bay- 
liss, 77 Ala. 429, 54 "Am.R. 69; Bush 
Vv. Glover, 47 Ala. 167; Polly v. Mc- 
Call, 37 Ala. 20; Bell’s "Adm’r Ve Drove 
35 Ala. 184; Landis v. Fyles, 120 N. 
W. 566, 18 N.D. 587; Peart v.. Chi- 
ere etc., R. Co., 66 N.W. 814, 8 S.D. 


71. 
supra. 


72. Pensacola, etc., R. Co. vy. At- 
kinson, 20 Fla. 450. 


73. Alabama Great Southern R. 
Cov. Grover, 102) -So., 125) 2koucAlan 
19% Louis Pizitz IDiey; Goods Coney: 
Cusimano, 91 So. 779, 206 Ala, 68:9): 
Lyon vy. Kent, 45 Ala. 656; Milner vy. 
Wilson, 45 ‘Ala. 478. 


74. Wilson v. McCoy, 117 S.E. 4738, 
93 W.Va. 667; Morrison v. Fairmount, 


Peart v. Chicago, ete., R. Co., 


ete., Traction Co., 55 S.E. 669, 60 W. 
Va. 441; Jordan v. Benwood, 26 S.E. 
266, 859, 


42 W.Va. 312, 57 Am.S.R. 
36 L.R.A. 519. 
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is the same in legal effect..as the one offered.75 


Although it has been held that written 
requests for special instructions made before ar- 
gument must be given or refused without change, 
modification, or comment,’® it has also been held 
that the provision of the statute requiring the court 
to give its general charge in writing when timely 
requested,’” and prohibiting oral modification, qual- 
ification, or explanation of the same,’® has no ap- 
plication to special requests to charge given before 
argument,’® and that therefore it is proper for 
the court to comment upon, or explain, such special 
instruction in its general charge,®® provided no rule 
of law set out in the special charge is changed.*? 
Where the request to charge is made orally and 


In Ohio. 


75. Morrison v. Fairmount, etc., 
eeceion Go:, 5539S. 669, <60. W. Via- 


76. Premier Service Co. v. Sefton, 
166 N.E. 140, 31 OhioApp. 154 (con- 
struing Gen. Code § 11447 par 5); 
Ford Motor Co. v. Barry, 165 N.E. 
865, 30 OhioApp. 528. 


77. See supra § 585. 
78. See statutory provisions. 


79. Pratt v. Byers, 179 N.E. 747, 
41 OhioAvp. 112 (tracing history of, 
and construing, Gen. Code § 11447 
pars); fs - Cincinnati.St. Ry. Co.7v. 
Adams, 169 N.E. 480, 33 OhioApp. 311; 
Gano v. Cleveland, C., C. & St. L. Ry. 
Co., 168 N.E. 566, 33 OhioApp. 142. 


80. Pratt v. Byers, 179 N.E. 747, 
41 OhioAnp. 112: Cincinnati St. Ry. 
Co. v. Adams, 169 N.E. 480, 33 Ohio 
App. 311; Gano v. Cleveband, C., C. & 
St. L. Ry. Co., 168 N.E. 566, 33 Ohio 
App. 142. 


81. Gano v. Cleveland, C., C. & St. 
TR. Co... supra. 

s2. National Machinery 
Towne, 11 OhioApp. i186. 


83. In alrehae arconer ations see 
Criminal Law § 25 


84. See supra 4 ae 


85. See statutory provisions and 
rules of court. 


86. Pensacola, ete., R. Co. v. At- 
kinson, 20 Fla. 450; Galloway v. Mc- 
Lean, 9 N.W. 98, 2 Dak. 372. But see 
‘Western Union Tel. Co. v. Merritt, 
46 So. 1024, 55 Fla. 462, 127 Am.S.R. 
169 (which, without referring to the 
previous decision of this court, holds 
that a requested instruction leaving 
out of consideration part of the evi- 
dence pertinent thereto is properly re- 
fused, and it is not error for the court 
to correct the defect by an addition 
thereto). 

87. U.S.—Kimble v. Kiser, 59 F. 
(2d), 626" Illinois *Cent." Ri Co} iv. 
Coughlin; 145. 37,75 C.ClA. 262) 
Fitzpatrick v. Graham, 122 F. 401, 58 
C.C.A. 619; Kansas City, etc., R. Co. 
y. Stoner, 49 F. 209, 1 C.C.A. 231. 


Ark.—Atitna Ins. Co. v. Solomon, 
WN Sow. 1000; 172. Ark, 169; Texds 
& P. Ry. Co. v. Krieger, 185 S.W. 448, 
123 Ark. 619; St. Louis, ete:, R.. Co. 
v. Day, 110 S.W. 220, 86 Ark. 104. 


Cal.—Sheldon v. James, 166 P. 8, 
175 Cal. 474, 2 A.L.R. 1493; Harrins- 
ton v. Los Angeles R. Co., 74 P. 15, 
P40 Cal. 5145798) Am: S.R: 85; 63° Ti RAs 
238; Cook v. Los Angeles, etec., Elec- 
trices Coy 106° Barolo, Lat Cal. 279% 
King v. Davis, 34 Cal. 100; Boyce v. 
California’ Stage Co., 25 Cal. 460; 
Fitzgerald v. Southern Pac. Co., 173 
P. 91, 36 Cal.App. 660; Fiori v. Ag- 
new, 164 P. 899, 33 Cal.App. 284. 


Ga.—Campbell v. Miller, 38 Ga. 304, 


Cor save 
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after argument, 


quested 


95 Am.D. 389; 
289. 


Ill.—Pauckner v. Wakem, 83 N.E. 
AV ap uo lel le eG ama Ee AGNES emi teats 
Koshinski v. Illinois Steel Co., 83 N. 
By, 149, 231 Dl. 198; Chicago, ete., R. 
Cow v. Pollock, 62) NeBies83t 195, Dir 
156 [aff 93 Ill.App. 483]; Chicago, 
etc, a. Co. Wa Yorty, 42) New. 64) 1858 
Ill. 321; Potter v. Cleveland, C., 
St. LL. Ry. Col; 211 ill App. 605; 
ter v. Chicago, M. & St. P. Ry. Co., 
208 Ill.App. 368; Swigart v. Savely, 
176 Ill.App. 369; Hast St. Louis & St. 
Louis Express Co. v. Iilinois Traction 
Co., 169 Ill.App. 24; Fleming v. Chi- 
eago City Ry? Co.; 163) TllAtp. 1853 
Mertins v. Southern Coal, etc., Co., 
140 Ill.App. 190 [aff 85 N.E. 7438, 235 
Ill. 540]; Illinois Collieries Co. v. 
Haveron, 137 Ill.App. 22: Illinois Col- 
lieries Co. v. Davis, 137 Ill.App. 15 
[aff 83 N.E. 836, 232 Ill. 284]; Citi- 
zens’ Sav., etc., Assoc. v. Weaver, 127 
TIL App. 252; Cary v. Norton. 35 Il. 
App. 365; Terre Haute, ete., R. Co. v. 
Voelker, 31 Ill.App. 314 [aff 22 N.E. 


Doe v. Mattox, 37 Ga. 


20, 129 Ill. 540]. 
Ind.—Sherfey v. E'vansville, etc., 
EU COn 2c ei Nn eiion elas bind mae ts 


Plummer v. Indianapbdlis Union Ry. 
Co., 104 N.E. 601, 56 Ind.App. 615; 
Citizens’ St. R. Co. v. Hoffbauer, 56 
N.E. 54, 23 Ind.App. 614. 


Iowa.—Scott v. Sovereign. Camp of 
Woodmen of the World, 129 N.W. 302, 


149 Iowa 562; Large v. Moore, 17 

soe. 258; Hall v. Hunter, 4 Greene 
Kan.—St. Joseph, ete. R. Co. v. 

Chase, 11 Kan. 47. - 
Ky.—Theobald v. Hare, 8’B.Mon. 


39; Pleak v. Chambers, 7 B.Mon. 565. 


M<d.—Hipple v. Mason, 127 A. 383, 
147 Md. 94; Baltimore & O. RwaCor ve 
Whiteacre, 92 A. 1060, 124 Md. 411 
faff 37 S.Ct. 38, 242 U.S. TO OG te br 
Fd. 228]; Blackburn v. Beall, 21 Mad. 
ane Snively v. Fahnestock, 18 Md. 


Mass.—Whitman v. Fournier, 125 
N.l. 308, 238 Mass. 154: Chandler v. 
Prince, 109 N.E. 374, 221 Mass. 495: 
Gray v. Boston Blevated Ry. 'Co., 1102 
N.E. 71, 215 Mass. 148; Townsend vy. 


Pepperell, 99 Mass. 40. 
ORS IEET te v. Keith, 31 Mich. 


Minn.—Blackman v. Wheaton, 13 
pase 326; Dodge v. Rogers, 9 Minn. 
Miss.—Louisville, ete, R. Co. v. 
Suddith, 12 So. 205, 70 Miss. 265; 
Archer vy. Sinclair, 49' Miss. 343: Wil- 


son v. Kohlheim, 46 Miss. 346. 


Mo.—Turner v. Butler, 161 S.w. 
745, 253 Mo. 202; Fisher v. St. Louis 
Transit Co.; 95 S.w. 917, 198 Mo. 562; 
Dahlstrom vy. St. Louis, ete, R. Co., 
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the court need not charge in the 


language of the request.®? 


[§ 724] e. Modification or Explanation of. Re- 
Instruction®’*—(1) Power of Court. As 
previously shown, it is the rule in most jurisdictions 
that no obligation rests on the trial court to modify 
erroneous requested instructions, and_ as modified 
give them in charge to the jury.*# 
unless there is a statute or rule of court’® prohib- 
iting it,8* it is proper for the court, if it sees fit, to 
modify a defective or erroneous instruction request- 
ed, and give it in charge to the jury in its modified 
form,’? and, although it has been said that requests 
containing correct applicable propositions of law 
should not be modified,’* except in those jurisdic- 


Nevertheless, 


18 S.-W. 919, 108 Mo. 525; O’Neil v. 
Capelle, 56 Mo. 296; Tumsden v. Ar- 
baugh, 227 S.W. 868, 267 Mo.App. 561; 
Stocke v. Mueller, 1 Mo.App. 163. 

Mont.—Knuckey v. Butte Electric 
Ry. Co., 122.P. 280,-45 Mont. 106. 

Nev.—Burch v. Southern Pac. Co., 
104 P. 225, 32 Nev. 75, Ann.Cas.1912B 
1166. 

N.Y.—Fowler v. International Ry. 
Co., 216 N.Y.S. 558. 217 Apy.NDiv. 537 
[aff 155 N.E. 910, 244 N.Y. 592]. 
Cn ee nee v. Kitchie, 89 


Pa.—Hays v. Paul, 


N.C. 
51 Pa. 134, 88 


Am.D. 569; Cullum v. Wagstaff, 48 
Pa. 300; Amer y. Longstreth, 10 Pa. 
145;. Burgan v. Cahoon, 1 Pennyp. 
320, 29 Pittsb.Leg.J. 246; Zeok v. 
Hertz, 11 Pa.Super. 512:  Snvder v. 
Loy, 4 Pa.Super. 201, 40 Wkly.N.C. 
333; Hull v. Pennsylvania R. Co., 1 


Pa.Super. 651; Columbia Bridge Co. 
v. Kline, Brightly 320, 4 C.Pa.L.J.R. 
SOP aaliOiemolote 


R.I.—Hobin vy. Hobin, 80 A. 595, 33 
R.I. 249. 


S.C.—Chesser v. Tyger River Pine 
Co., 152 S.E. 646, 155 S C.9356; Dut- 
ton v. Atlantic Coast Line R. Co., 88 
S.E. 268, 104 S.C. 16 [aff 38 S.Ct. 191; 
245 U.S. 637, 62 L.Ed. 525]. 


Tex.—Missouri Pac. R. Co. v. Mitch- 
ell, 12, S.W. 810, 75 Tex. 77: Willis 
v. Hudson, 10 N.W. 718, 72 Tex. 598; 
Wells v. Barnett, 7 Tex. 584; Grigsby 
v. Reib, (Civ.App.) 139 S.W. 1027 [aff 
153 S.W. 1124, 105. Tex. 597: LRA. 


1915 1, Ann.Cas.1915C 1011); In- 
dustrial Lumber Co. v. Bivens, 105 
S.W. 881, -47 Tex.Civ.App. 3896; St. 


Louis, ete, R. Co. v. Berry, 93 S.W. 
1107, 42 Tex.Civ.App. 470. 


Utah.—Gibson v. George C. Doyle & 
Co., -106 Pio 512). 3 aUitahwel a See 
Clampitt v. Kerr, 1 Utah 246 [aff 95 
U.S. 188, 24 L.Ed. 493]. 


W.Va.—Griffiith v. American Coal 
Co. of Allegheny County, 88 S.E. 595, 
78 W.Va. 34. 


Wis.—Dodge v. O’Dell, 82 N.W. 135, 
106 Wis. 296; Sterling v. Ripley, 3 
Pinn, 156, 3 Chandl. 166. 


88. St. Louis, I. & M. & S. Ry. Co. 
v. Brown, 140 S.W. 279, 100 Ark. 107. 


{a] Tllustration.—-In an _ action 
against a railway company for injury 
to a brakeman while making a flying 
switch, an instruction that he could 
not recover if he lost his balance on 
the pilot of the engine through fail- 
ure to take the precaution for his 
own safety which an ordinarily pru- 
dent person, similarly engaged, would 
have taken under like circumstances, 
should have been given without mod- 
ification. St. Louis, I M. & S. Ry 
Cre v. Brown, 140 Sw. 279, 100 intel 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tions where requests to charge must be given or re- 
fused as presented,®® or without comment or modi- 
fication,®® even though an instruction requested is 
correct and might well have been given in the 
language of such instruction, the party requesting 
it cannot complain of a modification which merely 
changes the language and not the meaning’ there- 
of.°1 This is scarcely more than a repetition of the 
well settled principle elsewhere considered that the 
court is not bound to charge in the exact language 
of the request, although correct, but may use its 
own forms of expression in charging the jury, pro- 
vided the subject matter of the request is thoroughly 
covered.®°? In modifying such a request the court 
must nevertheless substantially cover the matter of 
the request in giving the instruction.®?* Where the 
point submitted contains an abstract proposition of 
law upon an assumed fact, it is for the court to 
determine the legal truth of the conclusion from 
the fact, and the point should be affirmed or re- 
fused without qualification.®* Although the court 
is not permitted to qualify requests which it grants 


89. See statutory provisions; and 
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general and abstract charge as to the 


[64 C.J.] 927 


in jurisdictions where the charge must be given 
as presented,®® it is nevertheless the right and duty 
of the court, if it thinks it necessary, to give addi- 
tional explanatory instructions,®* as where the re- 
quested instruction is susceptible of more than one 
construction.°* The prohibition against qualifica- 
tion does not prevent the defining of terms used 
in the instructions given on request.°& The require- 
ment that requests be granted or refused as pre- 
sented without modification or qualification does not 
prevent the court from changing the order of a 
long series of requests.®® Furthermore, if the re- 
quested instructions are bad, a qualification amount- 
ing only to a correction thereof, although errone- 
ous, is not ground for reversal.+ 


[§ 725] (2) What Modifications Permissible. The 
power to modify a requested instruction includes 
any error or defect of which it may be susceptible.” 
Thus the’ court may modify an instruction which 
is susceptible of a wrong construction,® is argumen- 
tative,* contradictory,® inaccurate,® or which is mis- 


[a] Reason for rule.—Definitions 


supra § 723 


90. Tuscarawas County Com’rs v. 
Swanson, 7 OhioApp. 405. 

{a] Thus a statement by the court 
to the effect that the instruction was 
a tentative statement of the law 
which might be modified in its gen- 
eral charge constitutes error, which, 
in the event of a verdict adverse to 
the party asking such instruction, 
must be regarded as prejudicial error. 
Tuscarawas County Com’rs v. Swan- 
son, 7 OhioApp. 405. 


vee U.S.—U. S. v. Burke, 50 F.(2d) 


Ark.—St. Louis, ete., R. Co. v. War- 
en, 48 S.W. 222, 65 Ark. 619. 

Conn.—St. Paul’s Episcopal Church 
v. Fields, 72 A. 145, 81 Conn. 670. 

Tll.—Miller v. Ahrbecker, 151 N.E. 
526, 320 Ill. 577;. Iroquois Furnace 
Co. v. McCrea, 61 N.E. 79, 191 Ill. 340; 
La Salle v. Kostka, 60 N.E. 72, 190 Il. 
130: Chicago, etce., R. Co. v. Kinnare, 
COMING. (5719 0y L119 | Chicazo, ete., 
R. Co. v. Murowski, 53 N.E. 572, 179 
Tll. 77; Costello v. Federal Life Ins. 
Co., 259 T1l.App. 321; Funkhouser y. 
Illinois Bankers’ Life Ass’n, 237 Ill. 


App. 95; Snedden vy. Illinois Central 
Ra Coy 234 “WiipApp. °234*) “Born y. 
Schrieber, 199 Ill.App. 101. , 


Iowa.—Campbell v. Ormsby, 22 N. 
W. 656, 65 Iowa 518: Moore v. Chi- 
cago, etc., R. Co.. 22 N.W. 650, 65 Iowa 
505, 54 Am.R. 26. 


Mo.—John Deere Plow Co. v. Sul- 
livan, 59 S.W. 1005, 158 Mo. 440; Mil- 
ler v. Barnett, 101 S.W. 155, 124 Mo. 
App. 53. 

Pa.—Long v. Reed, 4 Pa.Dist. 71. 


S.C.—Chesser v. Tyger River Pine 
Co., 152 S.E. 646, 155 S.C. 356; Gregg 
v. Atlantic Coast Line R. Co., 134 S. 
BE. 912, 137 S.C. 40; Swift & Co. v. 
Callaham, 131 S.Hs°146,/133 S.C. 353. 


Tex.—Wood v. Williams, (Civ.App.) 

46 S.W.(2d) 332. 
Wash.—Gottstein v. Seattle Lum- 
ber, etc., Co., 35 P:.133, 7 Wash. 424. 


[a] Substitution in requested 
charge of words ‘“unsoundness of 
mind” for “insanity” is not error; both 


have the same meaning. Miller v. 
Ahrbecker, 151 N.B. 526, 320 Ill. 577. 
92. See supra § 723. 


93. Marcom v. Durham & S. R. Co., 
81 S.E. 290, 165 N.C. 259. 


Ja] Abstract instruction.—A mere 


law of the case is not a Sufficient com- 
pliance with a request for a specific 
charge. Marcom v. Durham & S. R. 
Co., 81 S.E. 290, 165 N.C. 259. 


94. Glasco v. Green, 117 A. 79, 273 
Pa. 353; Repp v. Reynolds, 53 Pa. 
Super. 567. 

95. Illinois Central R. Co. v. Mar- 
tin, 105 So. 805, 213 Ala. 617; Louis 
Pizitz Dry Goods Co. v. Cusimano, 91 
So. 779, 206 Ala. 689; Allen v. Alger- 
Sullivan Lumber Co., 87 So. 442, 205 
Ala. 352; Southern R. Co. v. Howell, 
34 So. 6,°1385 Ala. 639; Franke v. 
Riggs, 9 So. 359, 93 Ala. 359; Grigsby 
v. Reib, (Civ.App.) 139 S.W. 1027 [aff 
153 Siw. 1124.°105 Tex. 597, L.R-A. 
1915E 1, Ann.Cas.1915C 1011]; Gulf, 
Cc. & S. F. Ry. Co. v. Farmer, (Civ. 
App.) 108 S.W. 729 [rev on other 
grounds 115 S.W. 260, 102 Tex. 235]. 


96. Morris v. Corona Coal Co., 109 
So. 278, 215 Ala. 47; Illinois Cent. R. 
Co. v. Martin, 105 So. 805, 213 Ala. 
617; Alabama Great Southern R. Co. 
v. Graver; .102).So..125,;, 212) Aday..197; 
Louis Pizitz Dry Goods Co. v. Cusi- 
mano, 91 So. 779, 206 Ala. 689; Allen 
v. Alger-Sullivan Lumber Co., 87 So. 
442. 205 Ala. 352: Monteomery Light 
& Water Power Co. v. Thombs, 87 So. 
205, 204 Ala. 678; Parker v. Newman, 
75 So. 479, 200 Ala. 103; St. Louis & 
S. F:.R. Co: .v.. Hall, 65 So. 33,,186 Ala. 
353; Bell’s Adm’r v. Troy, 35 Ala. 184; 
Northern Alabama Ry. Co. v. White, 
69 So. 308, 14 Ala.App. 228. 


[a] Remarks held explanation and 
not modification.—(1) Remarks by 
the court, in giving a charge not to 
find for plaintiff if any individual ju- 
ror was not reasonably satisfied he 
ought to recover, that the charge 
meant that the jury must all agree, 
was not a modification of the charge, 
but merely explanatory of its mean- 
ing. Montgomery Light & Water 
Power Co. v. Thombs, 87 So. 205, 204 
Ala. 678. (2) That the court called 
special attention of the jury to lan- 
guage of a given charge in explana- 
tion of its meaning is not such quali- 
fication of the charge as is forbidden 
by statute. Illinois Cent. R. Co. v. 
Martin, 105 So. 805; 213 Ala. 617. 

97. Alabama Great Southern R., 
Co. v. Grauer, 102 So. 125, 212 Ala, 
N97: 

98. Alabama Great Southern R. 
Co. v. Grauer, supra; Louis Pizitz 
Dry Goods Co. v. Cusimano, 91 So. 779, 
206 Ala. 689; Allen v. Alger-Sullivan 
Lumber Co., 87 So. 442, 205 Ala. 352. 


are explanations rather than qualifi- 
cations. Alabama Great Southern R. 
Co.-v.- Grauer) £02 (S0s-125,5 202 VAla. 
197; Louis Pizitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 689; 
Allen v. Alger- Sullivan Lumber Co., 
87 So. 442, 205 Ala. 352. 


[b] Tllustration.—Under Code 
(1907) § 5364, as amended by Acts 
(1915) p 815, the court in giving de- 
fendant’s requested charge, “If you 
believe from the evidence in this case 
that plaintiff’s injuries resulted from 
an unavoidable accident, your verdict 
should be for the defendant,” did not 
err in defining an ‘unfavorable ac- 
cident,” such definition not constitut- 
ing a qualification of the charge as re- 
quested. Louis Pizitz Dry Goods Co. 
v. Cusimano, 91 So. 779, 206 Ala. 689. 


99. Fawcett v. Ryder, 135 N.W. 
800, 23 N.D. 20 (construing Rev. Codes 
[1905] § 7021). 


1. Southern R. Co. v. Howell, 34 
So. 6, 1385 Ala. 639; Franke v. Riggs, 
9. So) 359,93. Ala, 352. 


2. See text and notes infra this 
section. 


3. Dailey v. Grand Lodge Brother- 
hood of Railroad Trainmen, 142 N.E. 
478, 311 Ill. 184; Cohen vy. Schick, 6 
Tl. App. 280; Blackburn v. Beall, 21 
Ma. 208; Harman v. Shotwell, 49 Mo. 
493. And see Sword v. Keith, 31 Mich. 
247; Archer v. Sinclair, 49 Miss. 343. 


{a] TIustration.—In an action on 
a benefit certificate, an instruction, on 
the issue of accord and satisfaction, 
that if defendant had paid to plaintiff 
a particular sum “for the purpose of 
settling and adjusting her claim, 
‘which’ sum was accepted by her for 
that purpose, then the plaintiff cannot 
recover,” is properly modified by the 
substitution of the words “and if 
that” in place of “which,” since it 
avoids a possible improper inference. 
Dailey v. Grand Lodge, Brotherhond 
of Railroad Trainmen, 142 N.BE. 478, 
311 Ill. 184. 


4 Whitman v. Fournier, 125 N-E. 
303, 233 Mass. 154; Gibson v. George 
S. Doyle & Co., 106 P. 512, 37 Utah 21; 
Mathews v. La Prade, 130 S.E. 788, 
144 Va. 795. 

5. Attna Ins. Co. v. Solomon, 287 
S.W. 1000, 172 Ark. 169; Green v. St. 
Louis-San Francisco Ry. Co., 30 S.W. 
(2d) 784, 224 Mo.App. 517. 

6. Saxton vy. pranks, 191 Ill. App. 
322; Baltimore & O. Co. v. Whit- 
acre, 92 A. 1060, 124 Ma 411 [aff 37 S. 
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leading,’ obscure, or indefinite,’ or. unintelligible ;? 
which emphasizes facts selected in the interest of 
which singles out a par- 
ticular witness instead of being made applicable to 
all. witnesses;11_ which invades the province of the 
jury,1? as by assuming facts!® or withdrawing a 


the requesting party ;?° 


Gis 8S; REP MOKSs BGO A Gikmibgingly 2g} 
Griffith v. American Coal Co, of Al- 
legheny County, 88 S.E. 595, 78 W.Va. 
34. 


7. Fitzgerald v. Southern Pac. Co., 
173 P. 91, 36 Cal.App. 660; Harovsky 
v. Chicago City Ry. Co., 295 Ill.App. 
570; Frink v. Amstadt, 201 I1l.App. 
419; East St. Louis & St. Louis Ex- 
press Co. v. Illinois Traction Co., 169 
Ill.App. 24; Harrington v. Kansas 
City Rys. Co., (Mo.App.) 217 S.W. 
879; Virginia Portland Cement Co. v. 
Swicher’s Adm’r, 94 S.E. 159, 122 Va. 
123. 


fa] Thus (1) where a requested 
instruction is so lengthy, involved, 
and argumentative as to mislead the 
jury, it is properly modified, so as to 
remove objectionable features. Fitz- 
gerald v. Southern Pac. Co., 173 P. 91, 
36 Cal.App. 660. (2) In an action for 
injuries to the driver of a furniture 
van, struck by a street car, striking 
from the railway’s instruction the 
superfluous words ‘‘to keep a lookout 
for an approaching car’ was not re- 
versible error, Such words, if any- 
thing, tending to mislead the jury 
from the true idea of the instruction 
that it was plaintiff driver’s duty to 
exercise ordinary care in approaching 
a crossing. Harrington v. Kansas 
City Rys. Co., (Mo.App.) 217 S.W. 879. 


8. American Agricultural Chemi- 
cal Co. v. Hogan, 213 F. 416, 130 C.C. 
A. 52; Pulver v. Ainsworth, 205 Ill. 
App. 80; Esstman v. United Rys. Co. 
of St. Louis, (Mo.) 216 S.W. 526; 
Cochran v. Sess, 62 N.Y.S. 1088, 49 
App.Div. 223 [rev on other grounds 61 
N.E. 639, 168 N.Y. 372]. 


[a] Request ignoring element.— 
In an action for injuries to a serv- 
ant, modification of an instruction re- 
quested by defendant which was er- 
roneous as disregarding a contention 
of the servant by the addition of a 
proviso requiring the jury to find that 
defendant acted as a reasonable per- 
son in giving the instructions was 
proper. American Agricultural Chem- 
icaly.Co..v. Hogan, 293 Fy 1416,.130"C; 
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9. Dodge v. O’Dell, 82 N.W. 135, 
106 Wis. 296. 

10. Wandell Chocolate Co. v. Gold- 
smith, 120 A. 372, 142 Md. 148; Whit- 
man v. Fournier, 125 N.E. 3038, 233 
Mass. 154. 

[a] Thus amending of defendant’s 


instruction in action for breach of 
contract of employment by striking 
out the part which sought to have the 
jury instructed that they might take 
into consideration, certain facts testi- 
fied to is proper, such instruction 
coming from the court being apt to 
give undue weight and prominence 
to the facts thus called to the jury’s 
attention. Wandell Chocolate Co. y. 
Goldsmith, 120 A. 372, 142 Md. 148. 


ll. Judy v. Judy, 104 N.H. 256, 261 
Ill. 470; Dahlstrom vy. St. Louis, etce., 
R. Co., 18 S.W. 919, 108 Mo. 525. 


[a] Tilustration.—Instruction as 
to weight of testimony of attorneys 
concerning the testator’s sanity when 
the will was made should have been 
refused as singling out particular 
witnesses, and hence the modification 
by striking out a portion thereof was 
not error. Judy v. Judy, 104 N.E. 256, 
261 Ill. 470. 
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12. Ark.—Kansas City Southern 
Ry. Co. v. Sparks, 222 S.W. 724, 144 
Ark. 227. 


Cal.—Bidwell v. Los Angeles & S. 
Di BaRy. Com 148 Po 19%, 169 Caliuiso: 


Iowa.—Scott v. Sovereign Camp of 
Woodmen of the World, 129 N.W. 302, 
149 Iowa 562. 


Md.—Dolby v. Laramore, 89 A. 442, 


121 Md. 618; Miller v. Montik, 81 A. 
OO» liGie Wide 2009. 


Mo.—Deming v. Wells, (App.) 273 
S.W. 128; Dauber v. Josephson, 
(App.). "237 2S WwW. 249 Phillips" ve 


Southwest Missouri R. Co., 155 S.W. 
470, 170 Mo.App. 416. 


Pa.—-Corrigan v. Wilkes-Barre & 
se V. Traction Co., 74 A. 420, 225 Pa. 


S.C.—Veronee v. Charleston Consol. 
Ry. & Lighting Co., 149 S.E. 753, 152 
S.C. 178; Southerland v. Davis, 115 
S.E. 768, 122-S.C. 511: -Duttom wv. At- 
lantic Coast Line R. Co., 88 S.E. 263, 
104,S.C. 16 [aff 38 S.Ct, 191, 245 U:S. 
637,62 L.Ed. 525].- = 


Va.—Vaughan y. Lytton, 101 S.E. 
865, 126 Va. 671. 


[a] Illustrations —(1) When a 
pedestrian’s negligence in failing to 
look for a street car approaching 
from the rear was a question for the 
jury, modification of the instruction 
to find for defendant if she failed to 
look, so as to require the jury to find 
whether such failure was negligent, 
was not error. Deming v. Wells, (Mo. 
App.) 273 S.W. 128. (2) In an action 
for death in an automobile collision, 
an instruction was properly modified 
to require the driver of deceased’s 
car to use ordinary care in handling 
his car and looking for automobiles 
on an intersecting street, where, as 
requested, the instruction made such 
duties absolute and amounted toa de- 
murrer to the evidence. Dauber v. 
Josephson, (Mo.App.) 237 S.W. 149. 
(3) An instruction that plaintiff 
would be guilty of contributory neg- 
ligence proximately causing the acci- 
dent if he failed to look for a car at 
a crossing was properly modified by 
leaving it to the jury whether the 
negligence was the proximate cause, 
Bidwell v. Los Angeles & S. D. B. Ry. 
COn ia LAS. peso OLR C alan Or men Cao) 
Where the issue whether a seller of 
canned tomatoes waived the buyer’s 
refusal to furnish the necessary cans 
was for the jury, a modification of a 
requested prayer dealing with the 
question as one of law so as to sub- 
mit the question to the jury was prop- 
er. Miller v. Mantik, 81 A. 797, 116 
Ed C2079 3 (5) A requested prayer 
which withdraws facts from which 
the jury would be justified in drawing 
a conclusion different from that which 
the prayer requires them to find was 
properly amended by the court. Dol- 
by v. Laramore, 89 A, 442, 121 Md. 
618. (6) In action for negligence of 
a street car conductor in lowering 
fender so as to strike plaintiff's leg, 
modification of instruction so as to 
charge that the fact that the fender 
struck plaintiff was not ‘‘in itself” evi- 
dence of negligence is not error, since 
taken with other evidence in the case 
it may constitute negligence. Phil- 
lips v. Southwest Missouri R. Co., 155 
S.W. 470, 170 Mo.App. 416. (7) A re- 
quest to charge that the testimony 
of a witness for plaintiff was that of 
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material issue from the jury;?4 or which ignores a 
material point of fact® or issue’® in the ease. 
it is proper for the court so to restate requested in- 
structions as correctly to state the law applicable 
to the case;!7 and, even though the requested in- 
struction states a correct proposition of law, it is 


Hence 


oné vitally interested in the verdict, 
and that she was contradicted by dis- 
interested witnesses for defendant, 
was rightfully refused, and the court 
correctly said that it was for the jury 
to say whether or not the witnesses 
were’ disinterested. Corrigan v. 
Wilkes-Barre & W. V. Traction Co., 74 
A, 420, 225 Pa. 560. 


[b] Peremptory instructions.— 
Where a track laborer, injured when 
an old rail which was being removed 
turned over on his foot, asserted that 
the foreman Struck a cleaver, used to 
separate the rail from the angle bar, 
and defendant asserted the laborer 
struck it, insertion, in a requested in- 
struction to find for defendant if the 
laborer himself struck the cleaver, of 
the word ‘negligently’ before the 
word “struck” was proper, the in- 
struction being peremptory in its na- 
ture. Kansas City Southern Ry. Co. 
v. Sparks, 222 S.W. 724, 144 Ark. 227. 


13. Dent v. People’s Bank of Im- 
boden, 175 S.W. 1154, 118 Ark: 157, 1 
A.L.R. 688; John Breuner Co. v. All- 
red, 276 P. 422, 98 Cal.App. 92; South- 
erland v. Davis, 115 S.E. 768, 122 S.C. 
511; .Gill, v. Ruggles,. 78 \S.B. 536, 95 
S.C. 90; Veronee v. Charleston Con- 
sol. Ry. & Lighting Co., 149 S.B. 753, 
R52 IS. CxS. 


[a] Thus (1) refusal to give a re- 
quested charge hypothesizing certain 
facts, and continuing, “for in doing 
the act plaintiff would be guilty of 
contributory negligence,” in the exact 
words of the request, and modifying 
such instruction by substituting the 
word “if”? for the word “for,” was not 
error, since the modified instruction 
properly left the question of plain- 
tiff’'s negligence to the jury, and the 


facts hypothesized might be found not 


to be a proximate cause of the injury, 
and therefore not contributory neg- 
ligence. Veronee v. Charleston Con- 
sol. Ry. & Lighting Co., 149 S.E. 753, 
755,152 S.C. 178. (2) A requested in- 
struction, which stated that a fact 
appeared from the evidence and which 
applied the law thereto, was properly 
modified by applying the law to the 
fact “if it appears.” Gill v. Ruggles, 
78 S.E. 536, 95 S.C. 90. 

14. Harrington v. Los Angeles R. 
Go.,, 4. Piald, 140 Eales. 9S Amn So, 
85, 68 L.R.A. 238; Dolby v. Laramore, 
89 A. 442, 121 Md. 618; Bohannon v. 
Illinois Bankers’ Life Ass’n, 20 S.W. 
(2d) 950, 223 Mo.App. 877; Vaughan 


v. Lytton, 101 SE. 865, 126 Va. 671. 
15. Capital Traction “Col 7. Me- 
Keon, 103 A. 314, 132 Md. 79; Pickell 


v. St. Paul City Ry. Co., 139 N.W. 616, 
120 Minn. 340; Matthews v. La Prade, 
130 S.B. 788, 144 Va. 795; L. E. Mum- 
ford Banking Co. v. Farmers’ & Mer- 
chants’ Bank of Kilmarnock, 82 S.B. 
112, 116 Va. 449. 


16. Ezell v. Barner, 171 S.W. 911, 
115 Ark. 607; Latham v. Cleveland, C., 
Curd Sta, Ru Cow, 1:79) TSA p pr 243 
Delovage v. Old Oregon Creamery Co., 
LAT Py 398,. 049 Pa Sais 01 Ola Lo0ss ales 
BK. Mumford Banking Co. v. Farmers’ 
& Merchants’ Bank of Kilmarnock, 82 
S.E. 112, 116 Va. 449. 


17. Cal.—Fiori v. “Nenew, 164 P. 
899, 33 Cal.App. 284. 

Ill.—Lauth v. Chicago Union Trac- 
tion Co., 91 N.E. 481, 244 Ill. 244 [rev 
146 Ill.App. 584]; Judy v. Judy, 104 
N.E. 256, 261 Ill. 470; Vogt v. South- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proper for the court so to modify it as to make it 
more specific,4® or more definite and certain;!® so 
as to make it conform,?° or apply or refer,?1 to the 
facts in evidence; so as to make it conform to the 
pleadings,*? or so as to bring it within the issues 
So the court may modify an 
instruction abstractly correct so as to present the 
law applicable to the facts more accurately, appro- 
priately, and intelligibly;?* and likewise the court 
may modify a requested instruction so as to make 
it conform to other instructions asked by the par- 


and law of the ease.?3 


ern Coal, Coke & Mining Co., 210 Ill. 
App. 620; Potter v. Chicago, "M. & St. 
IPAS ECY., Co., 208 Tll.App. 363; Erikson 
v. Ward, 185 Ill.App. 269. 

Mass.—Gray v. Boston Elevated Ry. 
Co., 102 N.E. 71, 215 Mass, 143. 


Miss.—Masonite Corporation es 
Lochridge, 141 So. 758 [overr sug er- 
ror 140 So. 223]. 

Mo.—Davis v. City of Independence, 
49 S.W.(2d) 95; Leimkuehler v. Wes- 
sendorf, 18 S.W. (2a) 445, 323 Mo. 64; 
Alexander v. Wabash Ry. Co., (App.) 
388 S.W.(2d) 545. 

S.C.—Swift & Co. v. Callaham, 131 
Wak ton Toon S.C Ooo: 


18. Kleet v. Southern Illinois Coal 
& Coke Co., 197 Ill.App. 243; Saxton v. 
Drake, 191 Ill.App. 322; Lamoreaux 
& Champlin v. Norman, 187 N.W. 606, 
151 Minn. 489. 

19. Lefever v. Stephenson, 
193 S.W. 840. 

20. Ark.—St. Louis-San Francisco 
Ry. Co. v. Daniels, 280 S.W. 354, 170 
Ark. 346; Fourche River Valley & I. 
TR y,. Conv. Dippett; 142). Sijw:s 520; 
101 Ark. 376. 

Ga.—Woodward v. Fuller, 88 S.E. 
974, 145 Ga. 252. 

Ill. Oetgen v. Lowe, 204 II1l.App. 
608; Horttman y. Illinois State Trust 
Co., 173 Ill.App. 234, 


Mass.—Soderlund v. 
N.E. 899, 215 Mass. 542, 

Mo.—wNorton v. Wheelock, 23 S.W. 
(2d) 142, 323 Mo. 913 [cert den 50 
S1Ots50, fol. Use Moone) 1 ede 116293 

N.C.—Ayscue v. Barnes, 129 S.E. 
59251190 N.C. 859. 

Utah.—Hiramatsu v. Maryland Ins. 
Co. 273 P.' 963; 73 Utah 303 

21. Conn.—White v. Taylor, 101 A. 
23%, 91) Conns 581. 

Tll.—Wiener v. Lincoln Crushed 
Stone Co., 224 Ill.App. 146. 

Mo.—Richardson v. St. Louis & H. 


(Mo.) 


Helman, 102 


Ry. Co:; 123 S.W. 22, 223 Mo. 325. 
N.J.—Gluckman v. Darling, 89 A, 
1016, 85 N.J.Law 457 [aff 95 A. 1078, 


87 N.J.Law 320]; Pavan v. Worthen 
& Aldrich Co., 78 A. 658, 80 N.J.Law 
567 [aff 83 A. 960, 82 N.J.Law 615]. 


Va.—Monroe & Monroe v. Cowne, 
112 S.E. 848, 133 Va. 181. 


{a] Thus, where the action is bas- 
ed on the failure of the “‘engineer and 
fireman” to obey plaintiff’s signal, it 
is proper for the court to modify in- 
structions requested by defendant so 
as to include the fireman with the 
engineer in referring to their negli- 
gence. Richardson v. St. Louis & H. 
Ry. Co;, 123 S.W. 22, 223 Mo. 325. 


22. Burch v. Southern Pac. Co., 104 


P. 225, 32 Nev. 75, Ann.Cas.1912B 
1166. 
[a] Illustration.— Where, in an in- 


jury action against a railroad com- 
pany, the complaint alleged that 
plaintiff was injured by striking a 
Switch stand, and the answer denied 
it, a charge that if plaintiff attempt- 
ed to board defendant’s caboose, miss- 
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case.29 Adding 


ed his handhold thereon or footing up- 
on the step, and by reason thereof fell 
was dragged along the track, 
and thereafter fell ‘or’? struck the 
Switch stand, defendant should recov- 
er, was. properly modified to state 
that, if plaintiff attempted to board 
defendant’s car “and” missed his 
handhold thereon or his footing upon 
the step and by reason thereof fell or 
was dragged along the track, and 
thereafter fell, and the fall resulted 
in his injury, defendant should recov- 
er. Burch v. Southern Pac. Co., 104 
aces 32 Nev. 75, Ann.Cas.1912B 
1 ‘ 


23. Cal—wWeik v. Southern Pac. 
Co., 132 P. 775, 21 Cal.App. 711. 

Ga.—Woodruff v. Bowers, 140 S.E. 
844, 165 Ga. 408. 


Tll.—Funkhouser vy. Illinois Bank- 
ers’ Life Ass'n, 237 Ill.App. 95; Frink 
v. Amstadt, 201 Ill.App. 419; Douvia 
v. City of Ottawa, 200 Ill.App. 131. 


Mont.—Stroud y. Chicago M. & St. 
P. Ry. Co., 243 P. 1089, 75 Mont. 384. 


Wash.—Kennedy v. Supreme Tent 
of Knights of Maccabees of the 
World, 170 P. 371, 100 Wash. 36. 


W.Va.—Greer v. Arrington, 79 S.E. 
720, 72 W.Va. 693; Parfitt v. Sterling 
Veneer & Basket Co., 69 S.E. 985, 68 
W.Va. 438. 


See Galliano v. Hast Penn Electric 
Co., 154 A. 805, 303 Pa. 498. 


24. U.S.—Illinois Cent. R. Co. v. 
Coushting Lt5eks tobe O.@. Awaba. 

Ark.—Little Rock R., ete, Co. v. 
Dobbins, 95 S.W. 788, 78 Ark. 553. 


Il1.—Crown Coal, ete., Co. v. Tay- 
lor, 56 N.B. 328; 184°. 250 [aff 81 
Tll.App. 66]; Richelieu Hotel Co. v. 
International Military Encampment 
Co., 29 N.E. 1044, 140 Ill. 248, 33 Am. 
S.R. 234; Halford v. Dodot, 201 Ill. 
App. 50; Douvia v. City of Ottawa, 
200 Ill.App. 131. 

Ind.—Citizens’ St. R. Co. v. Hoff- 
bauer, 56 N.E. 54, 23 Ind.App. 614. 

Iowa.—Hall v. Hunter, 4 Greene 539. 

Minn.-—Blackman vy. Wheaton, 13 
Minn. 326 

Mo.—Fisher v. St. Louis Transit 
Co., 95 S.W. 917, 198 Mo. 562; Bailey 
v. St. Louis-San Francisco Ry. Co., 
(App.) 20 S.W.(2d) 952; Goudie v. 
pavouat Surety Co., (App.) 288 S.W. 

N.J.—Geyer v. Public Service Ry. 
Co., 120 A. 186, 98 N.J.Law 470 


Pa.—Hays v. Paul, 51 Pa. 134, 88 


Bolten 569; Lloyd v. Carter, 17 Pa. 
R.I.—Cosgrove v. Franklin, 87 A. 
544, 35) RL 27. 
[a] Tllustrations.—(1) Instruc- 


tion, in action under burglary policy, 
that amount and value of goods stolen 
must be accurately determined, was 
properly amended to read “with rea- 
sonable accuracy.” Goudie v. Nation- 
al Surety Co., '(Mo.App.) 288 S.W. 
369. (2) In an action by an employee 
for damages resulting from prema- 
ture discharge from employer’s hos- 


ties?® or given by the court.?® 
of defendant, the court charges that the existence 
of recited facts would free defendant from liabil- 
ity, the court may, on its own motion, state the con- 
verse of the proposition;?7 and a party cannot com- 
plain because an instruction submitting his theory 
of the case was modified so as to present the theory 
of the other side at the same time,?* particularly 
where the effect of giving the charges as requested 
would result in exeluding other theories of the 
instructions presenting the theory 
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Where, by request 


pital, an instruction that if the em- 
ployee was wrongfully discharged, 
and the ailment grew worse, yet, if 
he was then requested to return to the 
hospital, and refused to return, he 
could only recover such damages as 
would equal the amount plaintiff 
would have been required to expend 
if he had been treated in some other 
hospital, was held properly modified 
by including the provision, “provided 
that you find from evidence that no 
additional injury resulted by reason 
of being negligently discharged by 
defendant.” Bailey v. St. Louis-San 
Francisco Ry. Co., (Mo.App.) 20 S.W. 
(2d) 952. 


25. Judy v. Sterrett, 38 N.E.633, 
153 Ill. 94; Feary v. Metropolitan St. 
R. Co., 62 S.W. 452, 162 Mo. 75; Thay- 
er v. Palen, 34 S.W.(2d) 536, 224 Mo. 
App. 1088; Connelly v. Manhattan R. 
Co., 37 N.E. 462, 142 N.Y. 377; Mon- 
roe & Monroe v. Cowne, 112 S.E. 848, 
133 Va. 181. 


26. Green v. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.(2d) 784, 224 Mo. 
App. 517; Monroe & Monroe v. 
Cowne, 112 S:E. 848, 133..Va.. 181; 
Vaughan v. Lytton, 101 S.E. 865, 126 
Vase Gnas 


27. Johnson v. Plymouth Gypsum 
Plaster Co., 156 N.W. 721, 174 Iowa 
498; Missouri, etc., R. Co. v. Evans, 
41 S.W. 80, 16 Tex.Civ.App. 68. And 
see Bennett v. Runyon, 4 Dana (Ky.) 
422 (holding that a modification of 
an instruction that only amounted to 
a negation of the principle of law 
propounded by the court to the jury, 
at the instance of defendant, provid- 
ed they came to a conclusion on the 
facts different from that supposed in 
the instructions is not erroneous). 


28. Ind.—Indianapolis & M. Rapid 
Transit Co. v. Reeder, 100 N.E. 101, 
51 IndvApp.. 533. 


Mass.—Conners Bros. Co. v. Sulli- 
van, 108 N.E. 503, 220 Mass. 600. 


Mo.—Bohannon vy. Illinois Bankers’ 
Life Ass’n, 20 S.W.(2d) 950, 223 Mo. 
App. 877; Atkins v. Torson, (App.) 
12 S.W. (24) 930. 

Or.—Bingham v. Lipman, Wolfe & 
Co, 6% Py 98, 40) Or-363? 


S.C.—Moore v. Southern Ry. Co., 
161 S.E. 525, 163 S.C. 342 [rev on 
other grounds 52, S.Ct., 38, 284 U.S: 
She Ore latude ro OSils 


Va.—L. E. Mumford Banking Co. v. 
Farmers’ & Merchants’ Bank of Kil- 

marnock, 82 S.E. 112, 116 Va. 449; 
Washington- -Southern Ry. —Go.  v. 
Cheshire, 65 S.E. 27, 109 Va. 741. But 
see Roanoke Ry. & Blectric Cov waGar= 
LOM Mize.) ao, 2) Wa. 59 She (ane am 
action against a street railroad for in- 
juries to a person on its track, the 
court’s modification of defendant’s in- 
structions as to contributory and con- 
current negligence by appending the 
last clear chance doctrine to the in- 
structions is error, aS the instruc- 
tions were intended to present defend- 
ant’s theory of the case, and should 
have been given without qualifica- 
tion). 

29. 


Fitzgerald v. Southern Pac. 
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of the other side are proper even in jurisdictions 
where the court is required to grant or refuse re- 
quests without modification or change.®° 
an instruction is asked, and the court gives the in- 
struction, but adds to it some other matter which 
in no degree modifies the import of that given, and 
is a matter proper to be called to the attention 
of the jury, the party asking the instruction has 
Nor can error be as- 
signed where the eftect of the words added to a re- 
quest for an instruction is simply to express that. 
which would be implied without them.*? 
to an instruction on a question which is for the 
jury to determine that such question is for the jury 
The modification of a request 
so as to eliminate an issue as to which a nonsuit has 
properly been granted®* or is otherwise immate- 
The court may strike 


no ground for complaint.*? 


is not improper.®? 


rial°® is, of course, proper. 


Co., 173 P. 91, 36 Cal.App. 660; Leim- 
kuehler v. Wessendorf, 18 S.W.(2d) 
445, 323 Mo. 64; Amos v. Fleming, 
285 S.W. 134, 221 Mo.App. 559. 


30. Fawcett v. Ryder, 135 
$002 2235eN Die 20: 

31. I1]l—Chenoweth v. Burr, 89 N. 
E. 1008, 242 Ill. 312 [aff 146 I1l.App. 
443]; Dickerson v. Henrietta Coal Co., 
158 Tll.App. 454 [aff 96 N.H. 225, 251 
Til. 292]. 

Ind.—Indianapolis & M. Rapid 
Transit Ce. v. Reeder, 100 N.E. 101, 
51 Ind.App. 533. 

Kan.—Reed v. Golden, 28 Kan. 632, 
42 Am.R. 180. 

Miss.—Coca Cola Bottling Works 
of Greenwood v. Simpson, 130 So. 479, 
158 Miss. 390, 72 A.L.R. 143. 


Mo.—Manes y. St. Louis-San Fran- 
cisco R. Co., 220 S.W. 14, 205 Mo.App. 
300. 

Or.—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
105 Orn oie 


Pa.—Morris v. Guffey, 41 A. 731, 188 
Pa. 534. 

$.c.—Thornton v. Seaboard Air 
Line Ry., 82 S.E. 433, 98 S.C. 348 [rev 
on other grounds 35 S.Ct. 601, 238 U. 
S. 606, 59 L.Ed. 1485]; Bryan v. Don- 
nelly, 69 S.E. 840, 87 S.C. 388. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Gillenwater, (Civ.App.) 146 
S.W. 589. 

[a] Request based on misappre- 
hension of fact.—In an action for the 
possession of land, the question turn- 
ed on adverse possession, and defend- 
ant requested an instruction that a 
certain title deed was wholly invalid 
and that the jury must disregard it. 
The court so charged, but further 
stated that the deed had been admit- 
ted in evidence to show color of title, 
and might be used for that purpose. 
It was held that this addition was 
proper, for defendant’s instruction 
was based on a misapprehension of 
fact, as it clearly appeared that the 
deed was only introduced as color of 
title. Bryan v. Donnelly, 69 S.E. 840, 
87 S.C. 388. 

32. Chicago, etc., R. Co. v. Goebel, 
10 N.E. 369, 119 Ill. 515; Swift & Co. 
we) Callanam>, 130 S.H. 146, 133, SiC. 
353. 

[a] Mere surplusage.—Modifying 
an instruction that agency is ordi- 
narily a matter of authority by charg- 
ing “as a general proposition” is not 
error. Swift & Co. v. Callaham, 131 
Sih. 146,133 S.C. 353: 


33. Lidfors v. Pflaum, 236 P. 1059, 
115 Or. 142. 


N.W. 
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So, where | request.*® 


Adding 


84. In re Malvasi’s Estate, 273 P. 
1097, 96 Cal.App. 204. 


85. Citizens’ Nat. Bank of Poco- 
moke City v. Custis, 141 A. 556, 155 
Md. 173; Marcotte v. Maynard Shoe 
Co., 85 A. 284, 76 N.H. 507;_ Levine 
Bros. v. Mantell, 111 S.E. 501, 90 W. 
Va. 166. 


[a] Thus (1) reference to an un- 
derstanding concerning the nonpre- 
sentment of a note during the maker’s 
lifetime, eliminated from an instruc- 
tion on consideration is immaterial as 
respects recovery on the note. Citi- 
zens’ Nat. Bank of Pocomoke City v. 
Custis, 141 A. 556, 155 Md. 173. /(2) 
An instruétion containing matter hav- 
ing no basis in the evidence may prop- 
erly be modified by elimination of 
such matter by the trial court before 
allowing it to go to the jury. Levine 
Bros. v. Mantell, 111 S.E. 501, 90 W. 
Va. 166. (3) Defendant is not enti- 
tled to object to the refusal of an in- 
struction, which was given so far as 
it was applicable to conclusions of 
fact which might be drawn from the 
evidence. Marcotte v. Maynard Shoe 
Cor, 85 Al 2845 7,6) Nee 507. 


386. Kansas City, ete, R. 
Stoner, 49 F. 209, 1 C.C.A. 231. 


387. Ark.—Texas & P. Ry. Co. v. 
Krieger, 185 S.W. 448, 123 Ark. 619. 


Ill.—Walsh v. West Baden Springs 
Co., 125 N.E. 727, 291 Ill. 34; Bassham 
v.| Chicago, (Tho& 1. Ry: Co.,. 1214 Tl 
App. 74; Potter v. Cleveland, C., C. & 
St. L. Ry. Co.,. 211 TllApp. 605;' Per- 
kins v. Sanitary Dist. of Chicago, 171 
Ill.App. 582. 


Ind.—Sherfey v. Evansville, etc., R. 
Co., 28 N.B. 273, 121 Ind. 427. 


Mo.—Atkins v. Lorson, (App.) 12 
S.W.(2d) 930; Berkshire v. Holcker, 
216 S.W. 556, 202 Mo.App. 433. 

Okl.—Liberty Nat. Bank of Paw- 
papi AS Exendine, 11 P.(2d) 154, 156 


Cosave 


Va.—Southern Ry. Co. v. Johnson, 
146 S.E. 363, 151 Va. 345; Virginia 
Portland Cement Co. v. Swisher’s 


Adm’r, 94 S.E. 159, 122 Va. 123. 


{a] Omission of surplusage.— 
Liberty Nat. Bank of Pawhuska vy. 
Hxendine, 11 P.(2d) 154, 156 Okl. 26. 


ss. A. DL. Clark Lumber ©o..? vs 
Pickett, 193 S.W. 798, 128 Ark. 639; 
Snedden v. Illinois Cent. R. Co., 234 
Ill. App. 234; Dickey v. Western Tab- 
let Co., 267 S.W. 4381, 218 Mo.App. 253; 
In re Craven’s Will, 86 S.E. 587, 169 
N-Co 6d. 

Propriety of refusing requests al- 
ready covered by instructions see 
supra §§ 699-707. 
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out matter which contains an independent proposi- 
tion which should have been prepared as a separate 
So the court may omit words or mat- 
ter from an instruction that is complete and cor- 
rect without them,*? as where the part stricken is 
covered by other instructions given,?’, or is but a 
repetition or restatement of other matter contained 
in the request.®® 
instruction, where all that was eliminated is implied 
in that given, is not error.*° 
quested instructions which correctly and substan- 
tially cover,4? or which do not materially change,*? 
the matter contained in the requests are proper; 
while modification which alters the meaning or pur- 
port of a correct and applicable request,** or which 
nullifies the same,** or eliminates therefrom a cor- 
rect. proposition of law to which the party is _enti- 
tled,*® or which results in a departure from the 


Striking a part of a requested 


Modifications of re- 


39. Kunkel v. Griffith, 29 S.W.(2d) 
64, 325 Mo. 392; F. L. Dittmeier Real 
Estate Co. v. Southern Surety Co., 
(Mo.) 289 S.W. 877; Broadbent v. 
Denver & R. G. Ry. Co., 160 P. 1185, 
48 Utah 598; Vaughan vy. Lytton, 101 
S.E. 865, 126 Va. 671. 


40. Colusa & H. R. Co. v. Leonard, 
167 P. 878, 176 Cal. 109. 


41. Conn.—St. Paul’s Episcopal 
cae v. Fields, 72 A. 145, 81 Conn. 


Ill.—Snedden v. Illinois Cent. R. 
Co., 234 Ill.App. 234; Born v. Schrieb- 
er, 199 Ill.App. 101. 


Ind.—Morgan v. Winship, 126 N.E. 
37, 72 Ind.App. 473; Indianapolis & M. 
Rapid Transit Co. v. Reeder, 100 N.E. 
101, 51 Ind.App. 533. 


Mass.—Hindle v. Healy, 90 N.E. 511, 
204 Mass. 48. 


Mo.—Kunkel v. Griffith, 29 S.W. 
(2d) 64, 325 Mo. 392; Dickey v. West- 
ern Tablet Co., 267 S.W. 431, 218 Mo. 
App. 253; Limbaugh v. Farm Lunch 
Co., (App.) 258 S.W. 451; Doherty v. 
rece ge 134 S.W. 1112, 155 Mo.App. 


N.C.—Hopkins v. Southern Ry. Co., 
87 S.E..320, 170 N:Ce4sbir in tre Gras 
ven’s Will, 86 S.E. 587, 169 N.C. 561; 
Marcom v. Durham & S. R. Co., 81 S.E. 
290,,165 N.C. 259. 


Or.—Stool v. Southern Pac. Cor ung 
P. 101, 88 Or. 350; Nutt v. Isensee, 119 
Pi 722, 60 Ox 395. ' 


S.C.—Henry v. Southern Ry. Co., 
(5 SiH. 108098 SG. 25: 


Va.—Virginia Ry. & Power Co. v. 
N. H. Slack Grocery Co., 101 S.E. 878, 
126 Va. 685. 


ane see supra § 723 text and note 


42. Julian v. Pierson, 182 Ill.App. 
400; Frank v. Crane, 154 Ill.App. 643; 
McKay v. McKay, 182 S.W. 124, 192 
Mo.App. 221; Southern Realty & Inv. 
Co. v. Keenan, 83 S.E. 39, 99 S.C. 200. 


43. Hines v. Hines, 14 S.W.(2d) 
1107, 179 Ark. 214; Elliott v. Maves, 
196 Ill.App. 605; Henry Pierson & 
Sons v. Gohr, 94 A. 1021, 126 Md. 385; 
Turner v. Butler, 161 S.W. 745, 253. 
Mo. 202. 


44. Tompkins v. Quaker Oats Co., 
131 N.E. 456, 239 Mass. 147. 


45. Pienta v. Chicago City Ry. Co., 
120 N.E. 1, 284 Ill. 246 [rev 208 Ill. 
App. 309]; Gehrig v. Chicago & A. R. 
Co., 201 Ill.App. 287; Braden v. Fried- 
erichsen Floor & Wall Tile Co., 15 S. 
W.(2d) 9238, 223 Mo.App. 700. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pleadings,*® or brings into the ease an immaterial 
matter,*’ is improper. While perhaps the simple 
refusal of a request, correct in principle but incor- 
rect in form, would be proper,*® as would be the 
granting of the same,*® the granting of such request, 
followed by a statement that in effect amounts to a 
contradictory instruction, is improper.5® A mod- 
ification which deprives a party of his right to have 
the law declared with reference to the particular 
facts of the ease is also improper.®! On the other 
hand, striking from a request matter which is but 
the converse of another proposition contained there- 
in is not error.°? The modification of a general 
charge of one party so as to make it apply to a 
coparty as well is not error.®* A substitution of one 
term or phrase for another in a request to charge 
which is equivalent in meaning,®* and not mislead- 
ing to the jury,®® is not error. Requested instruc- 
tions requiring the jury to find for one party under 
stated conditions should not be modified so as to 
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though the stated conditions are found to exist.>* 
The modification of a request to charge so as to 
bring in an issue not raised by the pleading is im- 
proper.°? Stating to the jury that the instruction 
given should be taken in connection with an in- 
struction given in behalf of the other party is not 
such a modification of the request of which com- 
plaint ean be made.°® Adding explanatory matter 
to a request to charge which in no way contravenes 
the instruction given is not improper.®® In modi- 
fying requests to charge the court should go far 
enough to prevent the instruction as modified from 
being misleading.®® Although a party requesting 
an instruction imposes on himself a greater burden 
of proof than is required by law, it is nevertheless 
improper for the court to modify the request so as 
to impose a still greater burden on such party.®* 
Modifications or qualifications of requests correctly 
stating the law should not be such as to make the 
instructions given less favorable to the party making 


permit the jury to find for the other party, even 


a Curran v. Junk, 200 I1ll.App. 
47. Israel v. Wabash R. Co., (Mo. 


App.) 218 S.W. 916. 

[a] Illustration.—Plaintiff’s case 
being based on a charge of negligent 
moving of a train without any warn- 
ing, modifying defendant’s request- 
ed instruction that, if a warning was 
sounded, the verdict should be for 
it, by insertion of the condition, im- 
material to plaintiff’s case, if the 
train was moved ‘west,’ was error. 


Israel v. Wabash R. Co., (Mo.App.) 
218 S.W. 916. 
48. Metropolitan Const. Co. v. 
Brazos, 80 A. 552, 81 N.J.Law 649. 
49. Metropolitan Const. Co. v. 
Brazos, 80 A. 552, 81 N.J.Law 649. 
50. Metropolitan Const. Co. v. 
Brazos, 80 A. 552, 81 N.J.Law 649. 


[a] Reason for rule.—‘‘This was 
more than the simple refusal of a 
request; it was either a denial of 
the principle suggested in the request, 
in which ease the defendant was 
manifestly injured; or the charging 
. of two contradictory propositions as 
. applicable to the same state of facts, 

in which case the jury was at liberty 

to adopt whichever principle they 
chose. Such an instruction is error.” 

Metropolitan Const. Co. v. Brazos, 80 

A. 552, 81 N.J.Law 649, 654. 


Contradictory or inconsistent in- 
structions see supra § 600. 


51. Neal v. Arkola Bauxite Co., 39 
S.W.(2d) 298, 183 Ark. 857. 


52. Jones v. Missouri Freight 
Transit Corporation, 40 S.W.(2d) 465, 
225 Mo.App. 1076; Carlton v. Stanek, 
38 S.W.(2d) 505, 225 Mo.App. 646. 

[a] Burden of proof.—It is not im- 
proper to strike from a request stat- 
ing the degree of proof required of 
plaintiff the negative proposition 
that, if the truth remains in doubt, 
the jury must find for defendant. 
Jones v. Missouri Freight Transit 
Corp., 40 S.W.(2d) 465, 225 Mo.App. 
1076; Carlton v. Stanek, 38 S.W.(2d) 
505, 225 Mo.App. 646. 


53. Warput v. Reading Coal Co., 
250 Ill.App. 450; Cooper v. Kankakee 
Hlectric Light Co., 164 Ill.App. 581. 


54. United Rys. & Electric Co. of 
Baltimore v. Perkins, 136 A. 50, 152 
Md. 105; Ownby v. Kansas City Rys. 
Co., (Mo.App.) 228 S.W. 879; Cornell 
Ya Chicago. Rel. & Pe Ry7 Co. 128" S: 
W. L02t. 143 Mo;App. 598; | Rea, v. 
Alfalfa Products Co., 161 P. 708, 53 


the requests.°? 


Mont. 90; Wood v. Williams, (Tex. 
Civ.App.) 46 S.W.(2d) 332. 


55. Carey v. Chicago Rys. Co., 188 
Ill.App. 450; Wood v. Williams, (Tex. 
Civ.App.) 46 S.W.(2d) 332. 


56. Osborn v. City of Mt, Vernon, 
197 Ill.App. 267. 


57. Brewer v. St. Louis-San Fran- 
CISCON Rye CO. so 2 sSNA) L OO Se 
Ark. 593. ° 


58. Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31; Swift & Co. v. Callaham, 
131 -S.H. 146,-133 S.C. 353; Cutter y. 
Mallard Lumber Co., 83 S.H. 595, 99 
S.C. 231; Lightner v. Osborn, 127 S.E. 
314, 142 Va. 19. 


[a] MIllustrations.—(1) Where the 
court properly instructed on plain- 
tiff’s right of recovery for malicious 
libel, there was no error in modifying 
defendant’s instruction that, if jury 
found for plaintiff, only actual dam- 
ages plaintiff could recover would be 
such as jury believed from evidence 
he.had suffered, by adding that such 
instruction should be considered in 
connection with instructions on ex- 
emplary damages. Lightner v. Os- 
born, 127 S.E. 314, 142 Va. 19. (2) In 
an action for injuries to a servant, the 
modification of a charge requested by 
defendant by a statement that it was 
given in connection with the previous 
charge as to presumption of negli- 
gence from defective appliances or 
machinery was held proper. Cutter 
v. Mallard Lumber Co., 83 S.E. 595, 
99 S.C. 231. 


59. Me.—Poland v. 
A. 834, 114 Me. 511. 


Mo.—St. Louis Dairy Co. v. North- 
western Bottle Co., (App.) 204 S.W. 
281; St. Louis Maple & Oak Flooring 
Co. v. Knost, 128 S.W. 532, 148 Mo. 
App. 563. See McCauley v. Anheuser- 
Busch Brewing Co., 254 S.W. 868, 300 
Mo. 638 (party cannot complain of 
uncertainty or error in an instruction 
requested by it, although the court 
added a clause which did not in any 
way affect the rule as laid down be- 
fore the change). 


Or.—Booth-Kelly Lumber Co. v. 
Williams, 188 P. 213, 95 Or. 476. 

R.I.—Cosgrove v. Franklin, 87 A. 
544, 35 R.L 527. 

S.C.—Swift & Co. v. Callaham, 131 
S.E. 146,133 S:C. 353. 

Va.—Norfolk’ &°P; By li: RCo! v. 
Sturgis, 85 S.E. 572, 117 Va. 532. 

[a] Defining terms.—(1) In 
replevin, where defendant claimed 


McDowell, 96 


A party cannot complain of the 


property had been abandoned, action 
of court in defining term “abandon,” 
used in requested instruction given 
for defendant, was not an alteration 
of such instruction. St. Louis Dairy 
Co. v. Northwestern Bottle Co., (Mo. 
App.) 204 S.W. 281. (2) Ina suit 
involving question whether defendant 
received the number of cords of wood 
with which he was charged, where the 
court described a cord of wood to the 
jury in accordance with the statutory 
definition (L. [1913] c 325), defendant 
cannot complain that the charge is not 
in the exact language requested. 
Booth-Kelly Lumber Co. v. Williams, 
188 /P.'213, 95 Or. -476.7(3) > In a isuat 
against an individual on account for 
lumber sold a company, an instruction 
basing a recovery on a “binding con- 
tract” to buy was properly modified so 
as to base recovery on plaintiff’s re- 
liance on a mutual agreement between 
plaintiff and defendant that if plain- 
tiff would sell the lumber defendant 
would pay for it, it being necessary 
to define a “binding contract.” St. 
Louis Maple & Oak Flooring Co. v. 
Knost, 128 S.W. 532, 148 Mo.App. 563. 

60. Allen vy. Nothern, 180 S.W. 465, 
121 Ark. 150; Stem v. Crawford, 105 
A. 780, 183 Md. 579; Padgett v. Mc- 
Kay, 88 S.E. 756, 167 N.C. 504, 508; 
Knepp v. Baltimore & O. R. Co., 105 
A. 636, 262 Pa. 421. 

[a] Thus (1) a qualification of a 
point for a charge is erroneous, if the 
effect thereof is to confuse or mislead 
the jury. Knepp v. Baltimore & O. 
R. Co, 105 “A. *636, 262 Pav 421. 55@) 
The court having modified plaintiff's 
prayer, proceeding on the theory that 
he had bought the growing wheat 
from S, by inserting, ‘provided the 
jury do not find S. had previously 
sold it to C.,” it should have gone fur- 
ther, and instructed what was neces- 
sary under the statute to make it a 
valid sale relative to acceptance and 
receipt or delivery. Stem v. Craw- 
ford, 105 A. 780, 133 Md. 579. 

[b] Modifications not misleading. 
—A requested instruction on the is- 
sue of adverse possession as to the 
declarations as to the boundary by 
plaintiff was held properly modified. 
Padgett v. McKoy, 83 S.E. 756,.167 N. 
C. 504, 508. 

61. Brown v. Forrester & Nace 
Box Co., (Mo.) 248 S.W. 330. 

62. J. Samuels & Bro. v. Rhode 
Island Co., 100 A. 402, 40 R.I. 282. 

{a] Modifications sufficiently fa- 
vorable.—J. Samuels & Bro. v. Rhode 
Island Co., 100 A. 402, 40 R.J. 232. 
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modification, correctly stating the law, of a re- 
quest to charge which the court could have rejected 
entirely.°* Where the requested charge presents a 
defense not applicable to the evidence, a charge by 
the court presenting the defense in general terms is 
sufficient.°4 


[§ 726] (3) Method of Modification. In modify- 
ing instructions, the modification should be so made 
that the instruction originally asked and the mod- 
ification thereof can be readily identified so that 
exceptions may be saved for purposes of review.°®° 
Otherwise a charge not requested might appear in 
the record as being given at the request of a party 
who was prejudiced thereby.®® If the court modi- 
fies an instruction, it is improper to give it as the 
charge of the party unless he has consented to the 
modification.67 The modification should also be 
made in such manner that the jury cannot see what 
the court holds not to be the law.°® The better way 
to modify a requested instruction is for the judge 
to write a new instruction embodying the modifica- 
tion.®® But, when a modification is appended to a 
requested charge in such a manner as to show the 
precise charge asked and the precise modification, and 
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[§§ 725-727 


the whole is intelligible to the jury, there is no 
available error.7° Modification by erasures and inter- 
lineations is ordinarily disapproved of"! and is for- 
bidden by statute in some states;’? hence it is 
improper for the court to modify requested instruc- 
tions by striking out parts rejected, but leaving such 
rejected matter legible and readable,** unless the 
jury could not possibly be misled.?* The objection- 
able portion of a requested instruction may be 
eliminated by a separation of the paper on which it 
is written;’® and the modification of a numbered 
instruction is properly given in an instruction of 
a separate number.7® The instruction as modified 
should be given in such manner that the jury under- 
stand that the request was not refused in its en- 
tirety..7 Where a contemplated modifieation of 
an obscure request will not materially aid or im- 
prove such request, the instruction should be re- 
drawn.7® 


[§ 727] f. What Erroneous Modifications Harm- 
less or Prejudicial.7® Although a modification made 
is erroneous, the judgment will not be reversed 
where no prejudice could have resulted;8° and, 
where a requested instruction is erroneous and 


Mich.—Worth v. McConnell, 4 N.W. 


7Onws Nissourie maCuskey CO. VenuvVvall= 
liams, 12 SOW. 835, 75 Tex. 4,16 Am. 


63. Doherty v. Doherty, 134 S.W. | 587. 
1112, 155 Mo.App. 481. 

[a] Requested charge tunneces- 
sary.—In replevin between parties| S.R. 867. 


who were formerly husband and wife, 
where the issue was whether certain 
property had been bought by the wife 
with her money or whether the hus- 
band had purchased it, a requested in- 
struction as to the rights of a hus- 
band in his wife’s property was un- 
necessary; and hence it was not er- 
roneous to modify such an instruc- 
tion. Doherty v. Doherty, 134 S.W. 
1112, 155 Mo.App. 481. 


64. Texas & P. Ry. Co. v. Tomlin- 
son, (Tex.Civ.App.) 157 S.W. 278. 


65. Ind.—Bishop v. Welch, 54 Ind. 
LATA 

Iowa.—Ham v. Wisconsin, etc., R. 
Co., 17 N.W. 157, 61 Iowa 716. 

Kan.—Campbell v. Fuller, 25 Kan. 
723. 

Mo.—State v. Estel, 6 Mo.App. 6. 

Tex.—Missouri Pac. R. Co. v. Wil- 
liams, 12 S.W. 835, 75 Tex. 4, 16 Am. 
S.R. 867. 

66. Missouri Pac. R. Co. v. Wil- 
liams, 12 S.W. 835, 75 Tex. 4, 16 Am. 
Shae CUA 

67. Baxter v. Baxter, 92 N.E. 881, 
1039, 46 Ind.App. 514; Wea Tp., Tip- 
pecanoe County v. Cloyd, 91 N.E. 959, 
46 Ind.App. 49; St. Louis, etc., R. Co. 
v. Ball, 66 S.W. 879, 28 Tex.Civ.App. 
287. And see Peart v. Chicago, etc., 
R. Co., 66 N.W. 814, 8 S.D. 431. 


[a] Reason for rule.—Instructions 


tendered by a party and given as. 


modified by the court are regarded as 
instructions given by the court on its 
own motion, and those tendered, as 
having been refused. Baxter v. Bax- 
ter, 92 N.E. 881, 1039, 46 Ind.App. 
514. 


Characterizing instruction as that 
of party see supra § 721. 


68. .W. B. Conkey Co. v. Bueherer, 
84 Ill.App. 633. 


69. Weck v. Reno Traction Co., 149 
P. 65, 38 Nev. 285; Missouri Pac. R. 
Co. v. Williams, 12 S.W. &35, 75 Tex. 
4, 16 Am.S.R. 867; Southern Cotton 
Press, etc., Co. v. Bradley, 52 Tex. 


71. Ham v. Wisconsin, etc., R. Co., 
17 N.W. 157, 61 Iowa 716; Campbell 
Vv. Buller; -259Kan) 72330 Allison v: 


Hagan, 12 Nev. 38; Daly v. Bernstein, 
28 P. 764, 6. N.M. 380; Denver, etc., R. 
Co. v. Harris, 2 P. 369, 3 N.M. 109 [aff 
vith 1286, 5122 -Uns:) 597%, 308d: 


72. See statutory provisions. 


73. Union R., etc., Co. v. Kallaher, 
ZINES Sigs 114 Tl. 325; Harris v. 
Schlink, 2.00 IllLApp. 202; McGuire v. 


North Breese Coal & Mining Co., 179 
Tll.App. 592; Weck v. Reno Traction 
Co., 149 P. 65, 38 Nev. 285. 

[a] Objectionable words should be 
completely obliterated.—McGuire v. 
North Breese Coal & Mining Co., 179 
Ill.App. 592. 


74 Semrau v. Calumet & S. C. 
Ry. Co., 185 M1.App. 2:03. 


75. Ham v. Wisconsin, etc., R. Co., 
17 N.W. 157, 61 Iowa 716, 


76. Columbia, ete., R. Co. v. Haw- 
thorn, 19 Px 25,3 Wash.T. 353 [rev 
on other grounds 12 S.Ct. 591, 144 U.S. 
202, 36 L.Ed. 405]. 


77. Selden v. Bank of Commerce, 
3 Minn. 166, 


78. Esstman y. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526. 


79. Harmless or prejudicial error 
Perret see Appeal and Error § 


80. Cal.—Doolin v. Omnibus Cable 
Co., 73 P. 1060, 140 Cal. 369. 


I1l.—Iinois Cent. R. Co. y. Prickett, 
71 N.E. 435, 210 Ill. 140; Crown Coal, 
etc., Co. v. Taylor, 56 N.B. 328, 184 Ill, 
250 Decatur iCereal oval) Con 7 vy. 
Gogerty, 52 NIE. 2307 180) Ti, W917. 
Jansen v. Grimshaw, 17 N.E. 850, 125 
Tll. 468; Lake Shore, eter ORs Co. Vv. 
Brown, 14 N.E. 197, 123 Tl. 162, 5 
Am.S.R. 510; Fleming v. Chicago 
City Ry. Co., 163 Ill.App. 185. 

Ind.—Parke County v. eppenteld: 
38 N.E. 358, 10 Ind.App. 60 


fee Vv. See 9 Kan. 
at 


198, 42 Mich. 473. 


Minn.—Smith v. St. Paul, ete., R. 
Co., 52 N.W. 1068, 51 Minn. 86; Bart- 
eee v. Hawley, 37 N.W. 580, 38 Minn. 


Mo.—Taylor v. Missouri Pac. R. Co., 
16 S.W. 206. 


Ohio.—Cincinnati Traction Co. v. 
Pierce, 3 Ohio App. 1, 21 Ohio Cir.Ct. 
N.S. 489. 


S.C.—Bowen y. Southern R. Co., 36 
S2B95905 SSeSiC. 2226 


Tex.—Dillingham v. Fields, 29 S.W. 
214,09) Texc@iveApp. 1: 


Utah.—Hiramatsu v. Maryland Ins. 
Co., 273 Pi 9638273 Utah 303: 


Va.—Norfolk, ete., R. Co. v. Har- 
man, 52 S.E. 368, 104 Va. 501. 


[a] Applications of rule.—(1) A 
defendant cannot complain of an in- 
struction requested by plaintiffs, and . 
modified by the court so as to be more 
favorable for defendant than is war- 
ranted.” Kine Vv.) Rea, 2 P.lo0s4.. ts 
Colo. 69; Chicago, ete., R. Co. v. Goe- 
bel, 10 N.E. 369, 119 Ill. 515. (2) Where 
there was no evidence on which to 
Lase an instruction stating a rule of 
law, its improper modification was 
without prejudice. Shaw vy. Camp, 438 
N.E. 608, 160 Ill. 425. (3) <A modifi- 
cation which does not alter the mean- 
ing of the instruction is not assign- 
able as error. Spencer v. St. Louis 
Transit Co., 86 S.W. 593, 111 Mo.App. 
6538. (4) A requested charge that a 
railroad company is not bound to an- 
ticipate or provide against storms 
such as have not within practical ex- 
perience been known in the locality 
was given with the modification that 
the company and its servants must 
exercise the care necessary under 
those circumstances to prevent acci- 
dents from occurring. It was held 
that substantially the same proposi- 
tion requested having been contained 
in prior and subsequent requests 
which were charged, and the law hav- 
ing been correctly given in the orig- 
inal charge, the error contained in the 
modification was not ground for re- 
versal. Connelly v. Manhattan R. Co., 
23 N.Y.S. 88, 68 Hun 456 [rev on other 
grounds 37 N.B. 462; 14 2eNe yous Gil 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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should have been refused, a mod 
although itself wrong, is not a grou 


On the other hand it is prejudicial error to modify 
a correct instruction on a material point,®? as, for 
instance, by assuming as in dispute material facts 
as to which there is no controversy.®? 
error is committed by adding to an, instruction on 


one point of the case words directi 


other branches of the case,** by practically eliminat- 


ing the main defense presented t 


submitting other matters of inducement merely, 
and not of the substance of the charge, and which, 


if true, would make a different 


especially where there was no proof of such other 


matter.®® 
[§ 728] G. Objections’? 


81. Decatur Cereal Mill Co. v. 
Gogerty, 54 N.E. 231,-180 IH. 197; 
Fleming v. Chicago City Ry. Co., 163 
Ill App. 185; Simmons v. St. Paul, 
etc., R. Co., 18 Minn. 184; Louisville, 
ete., R. Co. v. Suddith, 12 So. 205, 70 
Miss. 265. But see Morgan v. Peet, 
32 Ill. 281 (where it was said that a 
party who asks an erroneous instruc- 
tion may well complain if it is given 
with such modification by the court as 
to prejudice his cause, such modifica- 
tion itself being an incorrect state- 
ment of the law). 


82. Coleman v. Yazoo, etc., R. Co., 
43 So. 473, 90 Miss. 629; March v. 
Metropolitan L. Ins. Co., 40 A. 1100, 
186 Pa. 629, 65 Am.S.R. 887. 


83. March vy. Metropolitan L. Ins. 
Co., supra. 
84. Cohen v. Schick, 6 Ill.App. 280. 


85. Chicago v. Cram, 80 I1l.App. 
350. 

86. Chicago West Div. R. Co. v. 
Hughes, 69 Ill. 170. See Little Rock 
,Traction, etc., Co. v. Trainer, 56 S.W. 
789, 68 Ark. 106. 


87. In criminal cases see Criminal 
Law § 3333. 

Yo preserve grounds for: 
New trial see New Trial § 88. 


Review on appeal or error see Appeal 
and Error §§ 751-759. 
88. In criminal cases see Criminal 
Law § 3345, 


To preserve grounds for: 
New trial see New Trial § 88. 


Review on appeal or error see Appeal 
and Error '§§ 818-822. 


89. Chicago Union Traction Co. v. 
Hansen, 125 I1l.App. 153; Rochelle & 
Shiff v. Musson, 3 Mart. (La.) 73; 
Hughes v. Whiting, 176 N.E. 812, 276 
Mass. 76. 

[a] Voluntary opinion of judge.— 
Exceptions may be taken to a charge 
to the jury, even in cases where the 
opinion of the court has not been 
asked for by the excepting party. 
Rochelle & Shiff v. Musson, 3 Mart. 
Gia )e%3- 


90. Maxwell v. Massachusetts Ti- 
tle Ins. Co., 92 N.E. 42, 206 Mass. 197. 


[a] Statement of court held not 
ruling.—Under Rev. L. c 173 § 106, 
and Super. Ct. Rules, rule 45, provid- 
ing that an exception may only be 
taken to an opinion, ruling, direction, 
or judgment, no exception could be 
taken to a statement of the court, 
namely “Very well,” in reply to the 
declination of defendant’s counsel to 
a suggestion of the court that he 
might read his requests to the jury 
during his argument, and that the 
court would pass on them as he went 


and Exceptions**&’—1l. 
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ification thereof, 
nd for reversal.’ 


So prejudicial 
ng the jury as to 


hereby;°5 or by 


cause of action, 


along. Maxwell v. Massachusetts Ti- 
tle Ins. Co., 92 N.E. 42, 206 Mass. 197. 

91. Harmless error in giving or re- 
fusing instructions see Appeal and 
Error §§ 3013-3036. 


92. See infra § 729. 
93. Bailey v. Campbell, 2 Ill. 47. 


Parties not entitled to allege error 
on appeal or writ of error see Appeal 
and Error §§ 2588-2605. 

94. Collar v. McMullin, 
496, 107 W.Va. 440. . 


95. Du Bois v. Peeples, 77 S.E. 708, 
UO eretoel Oe sai rte 


96. Cross references: 


Effect of failure to object or except 
see infra § 743. 


Equitable estoppel generally see Es- 
toppel §§ 204-247. 

Estoppel to allege error on appeal or 
writ of error see Appeal and Error 
§§ 2619-2626. 


Waiver or cure by subsequent acts 
see infra §§ 1187, 1188. 


97. Ill.—Rainford v. Chicago City 
Ry. Co., 124 N.E. 643, 289 Ill. 427. 

Ky.—Shea Bros. Const. Co. v. 
Smith, 10 S.W.(2d) 1086, 226 Ky. 338. 

Md.—Commercial Realty & Con- 
struction Co. v. Dorsey, 78 A. 1099, 
114 Md. 172. 


Mass.—Rand v. Farquhar, 115 N.E. 
286, 226 Mass. 91. 

Mont.—Hawley v. Richardson, 198 
P. 450, 60 Mont. 118. 


N.Y.—Lahr v. Metropolitan El. R. 
Co}, 10 N.E. 528, 104 N.Y. 268) 25 N.Y. 
Wkly.Dig. 543. 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Sanshez, 122 S.W. 44, 57 Tex.Civ. 
App. 87. 


And see infra text and note 98 et 
seq. 

fa] Tllustrations of estoppel or 
waiver.—(1) Where a request to 
charge contains certain matter which 
is stricken out on objection by the 
adverse party, such party waives the 
omission. Rainford v. Chicago City 
Ry. Co., 124 N.E. 643, 289 Ill. 427. (2) 
Defendant cannot ‘complain of the 
denial of his motion to insert a 
phrase in the instruction predicated 
on his own pleading. Shea Bros. 
Const. Co. v. Smith, 10 S.W.(2d) 1086, 
226 Ky. 338. (3) Where the court, 
in overruling a motion to admonish 
the jury as to consideration of evi- 
dence, stated that it would do so later, 
it was the duty of movants thereafter 
to call the court’s attention to it. 
Leary v. Leary, 262 S.W. 293, 203 Ky. 
344. (4) An exception to a request 
is waived where the judge stated he 
would give the substance in a differ- 


148 S.E. 


*By ALBERT DEFOREST TYLER (§§ 728-744). 


Right To Object or Except—a. In General. 
has a right to except to the giving and the refusing 
of instructions,®® or to any ruling of the court ‘in 
reference thereto,®® provided he is prejudiced there- 
by®? and has not, by his conduct, estopped himself 
to make objection.°? 
refusal of instructions tendered by the adverse par- 
ty;°° but he may except to the overruling of an 
objection to an instruction unfavorable to him, ten- 
dered by his coparty.®4 
portion of a charge in which the court merely states 
a party’s contentions.®® 


[§ 729] b. Estoppel or Waiver.°® 
object or except to the giving or refusing of instruc- 
tions may be lost by estoppel or waiver.®? 
cannot, after offering evidence to disprove the ex- 
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A party 


A party cannot except to the 


No exception lies to that 


The right to 


A party 


ent form and there was no criticism 
of the manner in which the request 
was dealt with. Rand v. Farquhar, 
115 N.E. 286, 226 Mass. 91. (5) Where 
defendant, in an action for malicious 
prosecution, did not object to an in- 
struction defining “probable cause,” 
he cannot complain that the court 
refused his offered and conflicting in- 
struction on the same matter. Haw- 
ley v. Richardson, 198 P. 450, 60 Mont. 
118. (6) Where a charge of the court 
with respect to damages is not ex- 
cepted to by defendant, his request 
consistent therewith, followed by its 
adoption by the court, constitutes a 
waiver of any previous exception con- 
flicting with the rule of damages laid 
down. Porter v. Metropolitan El. R. 
Co., 24 N.E. 454, 120 N.Y. 288; Wagner 
v. Metropolitan El. R. Co., 10 N.E. 
535, 104 N.Y. 665; ' Lahr v. Metro- 
politan El. R. Co. 10- N.E. 528, 104 
N.Y. 268, 25 N.Y.Wkly.Dig. 543. (7) 
Where plaintiff's attorney waived his 
right to examine the court’s charge 
under an agreement with the trial 
judge to reduce his exceptions to writ- 
ing and file them at the conclusion of 
the trial which was limited by the 
trial judge to certain exceptions 
called to his attention before the 
charge was prepared for submission 
to the jury, and plaintiff’s attorney 
was furnished a copy of special. is- 
sues before the trial was ended, his 
failure to call to the court’s attention 
at the earliest moment, when it could 
have been corrected, a failure to 
charge on the weight of evidence 
waived the right to present an excep- 
tion based thereon. Western Indem- 
nity Co. v. Toennis, (Tex.Civ.App.) 
250 S.W. 1098. (8) Under Complete 
St. arts 1970, 1971, providing that the 
trial court shall submit its charge to 
counsel for their inspection before 
reading it to the jury, which are 
remedial in nature, neither counsel 
nor the trial court can waive their 
provisions, and, when counsel waive 
their right to inspect the court’s 
charge, all errors in the charge not 
called to the court’s attention are 
waived, including a failure to charge 
on the burden of proof in submitting 
special issues. Western Indemnity 
Co. v. Toennis, supra. 


[b] Waiver not shown.—(1) A 
party objecting to direction of ver- 
dict cannot be held expressly to have 
waived charge on the law of the case. 
Whaley v. McDonald, (Tex.Civ.App.) 
194 S.W. 409. (2) Where defendant’s 
counsel seasonably presented his re- 
quests to charge, and excepted to the 
court’s failure to deal with them at 
the end of the charge, he was not re- 
quired further to except to the rea- 
sons then given by the court for its 
refusal to allow the exceptions. Max- 
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istenee’of a fact, complain of a refusal to submit 
So a party cannot except to 
an instruction given at his own request,®® or in har- 
mony with one he requested,+ or with the theory 


such fact to the jury.®® 
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advanced,” or,.the facts pleaded or admitted,? by 


well v. Massachusetts Title Ins. Co., 
92 N.E. 42, 206 Mass. 197. 


Waiver of objections by: 
Failure to object or except see infra 
43. 


Subsequent affirmative act obviating 
or curing alleged error see infra §§ 
1187, 1188. 

98... Ottoway y. Milroy, N.W. 
467, 144 Iowa 631. 

- 99. Ala.—Dunn & Lallande Bros. v. 

Gunn, 42 So. 686, 149 Ala. 583; Louis- 

ville, etc., R. Co. v. Hurt, 13 "So. 130, 

101 Ala. 34. 

Cal.—Sierra Union Water, etc., Co. 
y. Baker, 8 P. 305, 11 P. 654, 70 Cal. 
572; Emerson v. Santa Clara County, 
40 Cal. 543; Dowd vy. Atlas Taxicab 
& Auto Service €o.;;230-2.-958, 69) Cal: 
App. 9. 

Colo.—Orman v. Mannix, 30 P. 1037, 
Eigeole. 564, 31 Am.S.R. 340, 17 L.R.A. 
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Ill.—Chicago, etc., R..Co. v. Snyder, 
21 N.E..520, 128 Ill. 655; Ives v. Mc- 
Hard, 103 Ill. 97. 


Ind.—Blough v. Parry, 40 N.E. 70, 
43 N.E. 560, 144 Ind. 463. 


Me.—Frye v. Hinckley, 18 Me. 320. 

Mass.—Copp v. Williams, 135 Mass. 
401. 

Minn.—Redmond v. St. Paul, 
R. Co., 40 N.W. 64, 39 Minn. 248. 


Mo.—Kansas City Suburban Belt R. 
Co. ve Kansas: City, ‘ete., R. Co.,. 24S: 
W. 478, 118 Mo. 599; Reilly v. Han- 
nibal, ete., R. Co. 7 S.W. 407, 94 Mo. 
600; Flowers v. Helm, 29 Mo. 324. 

Neb.—Dawson v. Williams, 55 N.W. 
284, 37 Neb. 1. 


Nev.—Lobdell v. Hall, 3 Nev. 507. 

N.C.—McLennan y. Chisholm, 66 N. 
C. 100; Buie yv. Buie, 24 N.C. 87. 

Pa.—Burd’s Ex’r v. McGregor’s 
Adm’r, 2 Grant 353 

Tenn.—East Tennessee, ins dats LOKoy 
v. Fain, 12 Lea 35. 

Tex.—Martin v. Missouri Pac. R. 
Co; 22) Siw. 195,,3Tex.Civ.App.-133. 


Utah.—Beaman v. Martha Wash- 
ington Min. Co., 63 P. 631, 23 Utah 
139. 


See also Appeal and Error § 2619. 


[a] Objection that instructions 
contradictory.—The fact that an er- 
roneous instruction, given at defend- 
ant’s request, is inconsistent and con- 
flicting with correct instructions, giv- 
en at plaintiff's request and of the 
court’s own motion, is not ground for 
reversal where defendant is the ap- 
pealing party. Baker v. Kansas City, 
éte., Ry ‘Cos, 269S.W..20, 122). Mo... 633. 
Reardon v. Missouri Pac. R. Co., 21 
S.W. 731, 114 Mo. 384; Wilkins v. 
St. Louis, ete., R. Co, 13. Sw. .893, 
101 Mo. 98; Lobdell v. Hall, 3 Nev. 
507. 

{b] Mlustrations.—(1) A party 
cannot complain of the submission to 
the jury of a particular issue where, 
by his own instructions tendered, he 
has requested the court to submit 
such issue to the jury. Farmington 
v. Wallace, 134 Il].App. 366 [aff 83 N. 
E. 180, 231 Ill. 232]; Hess v. New- 
comer, 7 Md.) 325:.. Olfermann. y. 
Union Depot R. Co., 28 S.W. 742, 125 
Mo. 408, 46 Am.S.R. 483; Hall v. St. 
Joseph Water Co., 48 Mo.App. 356; 
Omaha Fair, ete., Assoc. v. Missouri 


etc., 


Pae. R. Co., 60 N.W. 330, 42 Neb. 105. 
(2) So error in instructing, at plain- 
tiff’s request, that he may recover on 
a quantum” meruit, although he sues 
on a special contract, is waived by 
defendant’s requesting instructions 
based on the same theory. -Davis v. 
Brown, 67 Mo. 313; O’Neal v. Knippa, 
(Tex.) 19 S.W. 1020. 

{c] Error in modifying requested 
instruction cannot be urged where the 
instruction as modified is the same as 
another instruction requested and 
given. “Cicero, ‘etc., R. Co. v. Meix- 
noe 43 N.E. 823, 160 Ill. 320, 31 L.R.A. 
3381. 

1. Ark.—Chicago, R. I. & P. Ry. Co. 
v. Smith, 127 S.W. 715, 94 Ark. 524; 
Dunnington v. Frick Co., 30 S.W. 212, 
60 Ark. 250. 

Fla.—Gracy v. Atlantic Coast Line 
R..Co., 42 So. 903, 53 Fla. 350. 


Ill.— Matthews v. Granger, 63 N.E. 
658, 196 Ill. 164 [aff 96 Ill.App. 536]; 
Tlinois Cent. R: Co. v. Harris, 44 -N. 
BE. 498, 162 Ill. 200 [aff 63 Ill.App. 
1721; Chicago, etce., R. Co. v. Sanders, 
39 N.E: 481, 154 Dll. 531; Wabash.R. 
Co. v. Howard, 57 Ill.App. 66; Solomon 
vy. Friend, 42 Ill.App. 407. 

Iowa.—Gay v. Hocking Coal Co., 169 
N.W. 360, 184 Iowa 949; Kinney v. 
McFaul, 98 N.W. 276, 122 Iowa 452 
Hamilton v. Hartinger, 64 N.W. 592, 
96 Iowa 7. 

Kan.—Ft. Scott, ete., R. Co. v. Fort- 
ney, 32 P. 904, 51 Kan. 287. 

Md.—Philadelphia, ete, R. Co. v. 
Harper, 29 Md. 330; Baltimore, etc., 
R. Co. v. Resley, 14 Md, 424. 


Mich.—Alberts v. Vernon, 55 N.W. 
1022, 96 Mich. 549; Silsby v. Michigan 


Car Co., 54 N.W..761,.95 Mich. 204; 
Marquette, ete, R. Co. v. Marcott, 
2 N.W. 795, 41 Mich. 433. 


Miss.—Queen City Mfg. Co. v. Bla- 
lack, 18 So. 800; Wilson v. Zook, 13 
So. 351, 69 Miss. 694. 


Mo.—Quirk v. St. Louis United El. 
Co., 28 S.W. 1080, 126 Mo. 279; Hazell 
v. Tipton Bank, 8 S.W. 173, 95 Mo. 
60, 6 Am.S.R. 22; Iron Mountain Bank 
v. Armstrong, 4 S.W. 720, 92 Mo. 265; 
Thorpe v. Missouri Pac. R. Co., 2 S.W. 
3, 89 Mo. 650, 58 Am.R. 120; Holmes 
v. Braidwood, 82 Mo. 610; McGonigle 
v. Daugherty, 71 Mo. 259; Crutchfield 
v. St. Louis, ete., R. Co., 64 Mo. 255; 
Farrell v. Farmers’ Mut. F. Ins. Co., 
66 Mo.App. 153; Herman v. Owen, 
42 Mo.App. 387; Bybee v. Irons, 33 


Mo.App. 659. 
Neb.—American F. Ins. Co. v. Land- 
fare, 76 N.W.: 1068, 56 Neb. 482; 


Richards vy. Borowsky, 58 N.W. 277, 
39 Neb. 774. 


Tex.—International, etc., R. ‘Co. v. 


Sein, 33 S.W. 215, 558, 89 Tex.: 63; 
tee v. Ellis, (Civ.App.) 35 S.W. 


See also Appeal. and Error § 2620. 


[a] Extent of waiver.—(1) De- 
fendant’s waiver of error, by request- 
ing an instruction containing the 
same error, in the submission of the 
question of contributory negligence of 
plaintiff's intestate in failing to look 
or listen, or to discover the approach 
of a train when walking along the 
ties next to the track, or when he 
attempted to cross the track, when 
as a matter of law he was guilty of 
such negligence,- did not waive its 
right to have given its requested in- 
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him; and a request for an instruction submitting an 
issue waives the error in giving an abstract instruc- 
tion on the same issue.* 
of an instruction which was consented to,° 


Nor can a party complain 
or its 


struction that deceased was guilty of 
contributory negligence if, when ap- 
proaching the _ railroad ‘track and 
walking down the ties and attempting 
to cross the track, he failed to look 
in both directions for the approach 
ofvautrain,.. ;Chicazo,)iR. LiSovbnwie ys 
Co. y. Smith, 127 S°W., 715, 94° Ark; 
524. (2) Plaintiff, by requesting the 
court to instruct that the burden was 
on him to show by a preponderance 
of evidence that he sustained the in- 
jury complained of, did not waive the 
right to object to a charge requiring 
him to prove that his injury was not 
the result of an occupational disease. 
Gay v. Hocking Coal Co., 169 N.W. 
360, 184 Iowa 949. 


[b] Rule inapplicable.—(1) Where 
evidence justifying instruction was 
received over objection, the rule rel- 
ative to a case where both parties try 
the case ona theory outside the plead- 
ings is inapplicable. Held v. Western 
Union Telegraph Co., 178 S.W. 221, 192 
Mo.App. 31. (2) Defendant did not 
acquiesce in the erroneous submission 
of grounds of negligence not support- 
ed by evidence by requesting that 
other allegations of negligence than 
those submitted be withdrawn from 
the jury, especially where it request- 
ed that all grounds of negligence al- 
leged be withdrawn, such request be- 
ing broad enough to include the 
grounds unsupported by evidence. 
Veagerev.,@nicarzon Rh. 1. beaityer Gon 
123 N.W. 974, 148 Iowa 231. 

2. Rehfuss v. Hill, 90 N.E. 187; 248 


Ill. 140; Harper v. Morse, 21 S.W. 
517, 114 Mo. 317; State v. Koontz, 83 


Mo. 323; Krebs v. Bambrick Bros. 
Const. Co., 129 S.W. 425, 144 Mo.App. 
649; Merritt & Chapman Derrick & 


Wrecking Co. v. Terry & Tench Co.,° 
174 N.Y.S.. 381,.106 Mise. 247. See 
also Appeal and Error § 2621. 


[a] Tustration.—One predicating 
his right to recover solely on the 
theory that he was not guilty of con- 
tributory negligence and thus elim- 
inating the last chance doctrine may 
not complain of an instruction ignor- 
ing the issue of negligence under the 
humanitarian rule. Welland v. Metro- 
politan St. Ry. Co., 129 S.W. 441, 144 
Mo.App. 205. 


3. Ross v. Maine Cent. R. Co., 96 A. 
223, 114 Me. 287; Bedenbaugh vy. 
Southern R. Co., 48 S.E. 58, 69 S.C. 1. 


fa] TDlustration.—In an action for 
damages to potatoes by freezing, car- 
rier’s objection to charge is unavail- 
ing, where the charge substantially 
repeated defendant’s own language in 
its bills of lading and heating con- 
tract. Ross v. Maine Cent. R. Co., 96 
A. 223, 114 Me. 287. 


4 Bank of etdeta v. Clayton, 250 
S.W. 347, 158 Ark. 119 


5. Colo.—Lemmon v. Sibert, 61 P. 
202, 15 Colo.App. 131. 


Ill.—Conness v. Indiana, ete, R. 


Co., 62 N.H. 221, 193 Tl. 464; Boecker 
48 N.E. 1061, 166 Ill. 


v. Naperville, 
tba. 
Iowa.—De Wulf v. Dix, 81 N.W. 779, 
110 Iowa 553. 
Mo.—Evans_ v. 
Co., 81 Mo.App. 60. 
N.Y.—Dittet v. Bowsky, 90 N.Y.S. 
365. 
Pa.—Fern v. Renhevivania Rs) Co.,: 
95 A. 590, 250 Pa. 487. 


Dugan Cut-Stone 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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correctness admitted,® by him. Thus a party, havy- 
ing asked an instruction, will not be permitted to 
object that there is no evidence to justify it,’ or 
another, relating: to the same matter,’ even if his 
own request was refused.? But, where a party is 
unable to induce the court to instruet the jury ac- 
cording to his view of the law, no estoppel arises 
from the fact that he asks instructions presenting 
the most favorable view of the law that the court 
will entertain.'° Nor does the consent of a party 
in one instance to an erroneous statement of the 
law estop him from complaining of other parts of 
the charge where the same erroneous statement is 
made, if the context shows that the charge as a 
whole was misleading.‘ So the fact that defend- 
ants attempt to sustain the burden of proof on an 
issue which it is incumbent on plaintiff to prove is 
not a waiver of their right to object to an instruc- 
tion placing such burden on them.!2, A party ask- 
ing an erroneous instruction cannot object to its 
modifieation.t1? On the other hand; it has been held 
that a party is not precluded from objecting to an 
erroneous instruction which operates against him, 
merely because it was given as a qualification of 
an instruction requested by him, which was also 


S.D.—Kirby v. Berguin, 90 N.W. 856, 


15 S.D. 444. 95. AN 8.0 V2.5. 
Tex.—Wiley vy. Lindley, (Civ.App.) 9. Philadelphia, 

76 S.W. 208. Howard, 13 How. 
[a] Illustrations.—(1) Inadequacy 


of charge is immaterial where coun- 
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found. Kimball v. Friend, 27 S.E. 901, 


(U.S.) 307, 14 L.Ed. 
157; Whitam v. Dubuque, etc., R. Co., 
65 N.W. 408, 96 Iowa 737. 
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erroneous.'? Failure of a party to ask for instruc- 
tions does not waive any well founded objections 
he may have to those given;!> and a failure to 
exeept when a particular defense is ruled out does 
not preclude defendant from subsequently asking 
that the jury be allowed to pass on the facts rela- 
tive thereto, or from complaining of the refusal of 
such request.1® So a mere temporary absence from 
the court room when the court commenced to read 
its charge to the jury does not forfeit a party’s 
right to object to fundamental changes made in . 
the charge without his knowledge.1? 


[§ 730] 2. Time for Objection or Exception.1® 
In the absence of any statute providing otherwise,?® 
objections or exceptions to instructions or refusal 
to instruct must be taken at the trial in order to 
be available,?° and, even though the statute dispens- 
es with the necessity of formal exceptions,?! the 
attention of the court must in some way be’ called 
to alleged errors, in time to give it an opportunity 
to correct them.?? This rule has been generally con- 
strued to require such objections or exceptions to 
be taken at the time the instructions are given or 
are refused,?? and before the retirement of the 


N.C.—Muse v. Ford Motor Co., 95 
S.B. 900, 175 N.C. 466. 


“Any other rule would enable a 
party to sit silently by, knowing that 
some error had been committed 
against his interest, of which perhaps 
no other person was aware at the 
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sel stated in response to inquiry that 
they were fully satisfied with the 
charge. Fern v. Pennsylvania R. Co., 
95 A. 590, 250 Pa. 487. (2) Where a 
party consents to the submission of 
an issue to the jury, and fails to ob- 
ject to the testimony on it, he can- 
not complain of its submission to the 
jury. Lemmon y. Sibert, 61 P. 202, 
15 Colo.App. 131; Dittel v. Rowsky, 
90 N.Y.S. 365. (3) So the omission 
of the court to refer in its statement 
of the issues to a portion of the de- 
fense pleaded is not reversible error, 
where it appears that the statement 
was submitted to defendants’ attor- 
neys, and approved by them, before it 
was made to the jury. Sprague v. 
Atlee, 46 N.W. 756, 81 Jowa 1. 


6 Finnell v. Walker, 48 I1l.App. 
331; Mackintosh vy. Corner, 33 Md. 
598. 

7. Buckeye Cotton Oil Co. v. Sloan, 
250 ke tie, 163 CoC. O4d: Boyer v. 
Soules, 62 N.W. 1000, 105 Mich. 31; 
Auburn Bolt, ete., Works v. Schultz, 
22 A. 904, 143 Pa. 256; Sherard v. 


Richmond, etc., R. Co., 14 S.E. 952, 35 |: 


S.C. 467. 

8 U.S.—Little. Rock, etc., R. Co. 
v. Moseley, 56 F. 1009, 6 C.C.A,. 225. 

Ill—St. Louis Consol. Coal Co. v. 
Haenni, 48 Ill.App. 115 [aff 35 N.E. 
162, 146 Ill. 614]. 

Iowa.—Light v. Chicago, ete., R. 
Co., 61 N.W. 380, 93 Iowa 83; Allison 
v. Jack, 40 N.W. 811, 76 Iowa 205. 

Mich.—McDonald y. Minneapolis, 
ete., R. Co., 63 N.W. 966, 105 Mich. 
659. 

Mo.—Hartman vy. Louisville, ete., R. 
Co., 48 Mo.App. 619 

Va.—Kimball v. Friend, 
901,95 Va. 125. 


{a] Ilustration.—Objection to an 
instruction on the ground that there 
was no evidence of the facts on which 
it was based is waived by a party ask- 
ing that the jury be directed to render 
a ‘certain verdict in case of certain 
findings, unless such facts be also 


27 S.E. 


10. North Chicago Electric R. Co. 
v. Peuser, 60 N.E. 78, 190 Ill. 67; Hay- 
den v. McCloskey, 43' N.B. 1091, 161 
Tll, 351; Behen vy. St. Louis Transit 
Co., 85 S.W. 346, 186 Mo. 430. 

11. Greif v. Kiewell, 18 OhioCir. 
Ct.N.S. 450. 

12. Williams v. Smith, 85 S.E. 546, 
76 W.Va. 287. 

Is.) Mississippi Cent. Re Co. Jv. 
Hardy, 41 So. 505, 88 Miss. 732; Louis- 
ville, ete., R. Co. v., Suddith, 12 So. 
205, 70 Miss. 265. See also Appeal 
and Error § 2623. 


14 VO UNiel ay. Orr, 5 0lts 3. 


15. Warrington v. Kallauner, 115 
S.W. 492, 1385 Mo.App. 5. 


16. Orenstein v. New Jersey Ins. 
Co. of Newark, N. J., 127.S.E. 570, 
131 S.C. 500. 


17. West Texas Transp. Co. v. 
Hash, (Tex.Civ.App.) 43 S.W.(2d) 152. 


18. See also Appeal and Error §§ 
752, 843. 

In criminal cases see Criminal Law 
§ 2514. 


aoe See cases passim 
32. 


20. Johnson v. Garber, 73 F. 930, 
19 C.C.A. 556; Texas Electric Ry. v. 
Barton, (Tex.Civ.App.) 213 S.W. 689; 
Gehl v. Milwaukee Produce Co., 93 
N.W. 26, 116 Wis. 263. 


21. See statutory provisions; 
infra note 32. 


22. Ark.—H. O. Barnett Bros. vy. 
Porter, 203 S.W. 842, 134 Ark. 268. 


Colo.—Denver, etc., R. Co. v. Ryan, 
28 Meo le OOlLOs OSs VV TAY Vaart 
penter, 27 P. 248, 16 Colo. 271, 25 Am. 
S.R. 265; Jacobs v. Mitchell, 31 P. 
235, 2 Colo.App. 456. 


Minn.—R. W. Bonyea Piano Co. v. 
Wendt, 160 N.W. 1030, 135 Minn. 374; 


infra note 


and 


Skaggs v. Illinois; Cent. R. Co., 145 
N.W. 381, 124 Minn. 503. 
N.Y.—Rosen vy. Druss, 172 N.Y.S. 


332. 


time, and thus take the chances of a 
verdict in his favor, while having the 
sure means of setting aside the ver- 
dict if it happened to be against him.” 
Denver, etc., R. Co. v. Ryan, 28 P. 79, 
If/-Colo. 98, 104) ,fquoty Jacobsxev- 
pense, 31 P. 235, 2. Colo. App.:/ 456, 
458]. 


[a] Improper statement of party’s 
contentions.—That improper. state- 
ment by the court of a party’s conten- 
tions may be ground for exception, 
the matter must be called to the 
judge’s attention in due time, so that 
he can have opportunity to make cor- 
rection. Muse v. Ford Motor Co., 95 
S.E. 900, 175 N.C. 466. See also North 
Carolina cases infra note. 


[b] Objection held in time.—aAl]I- 
though plaintiff's counsel, prior to 
charge, agreed that plaintiff’s inabil- 
ity to secure other employment was 
for the jury, he was not thereby es- 
topped to request elimination of such 
issue, by clear request on submission 
of the issue, which was in time to 
permit the court to correct the error. 
Rosen v. Druss, 172 N.Y.S. 332. 


23. U.S.—Griffin Grocery Co. v. 
Richardson, 10 F.(2d) 467; Carberry 
v. Acme Transit Co., 203 F. 780; Suth- 
rere v. (Round, "57 “hy 467," 6 CiGr Ae 

Ala.—Louisville, etc., R. Co. v. Hall, 
8 So. 371, 91 Ala. 112, 24 Am.S.R. 863. 

Colo.—Smith v. Cisson, 1 Colo. 29; 
Jacobs v. Mitchell, 31 P. 235, 2 Colo. 
App. 456 

Dak.—Cheatham v. Wilber, 46 N.W. 
580, 1 Dak. 335. 

Fla.—Baker v. Chatfield, 2 So. 822, 
23 Fla. 540. 


Ill.—Illinois Cent. R. Co. v. Modg- 
lin, 85 Ill. 481; Emory v. Addis, 71 
WS 203i Holly. Ward allie Som elie 
nois Cent. R. Co, v. Ferrell, 108 Ill. 
App. 659. 

Ind.—Atkinson y. Gwin, 8 Ind. 376. 

Iowa.—Havelick v. Havelick, 18 
Iowa 414; Armstrong v. Pierson, 15 
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jury,?* and some of the cases have held that such | objections or exceptions must in any event be made 


Iowa 476; Morse vy. Close, 11 Iowa 
93; State v. Hussey, 7 Iowa 409; State 
v. Burge, 7 Iowa 255; Hall v. Denise, 
6 Iowa 534;. Talty v. Lusk, 4 Iowa 
469; Gover v. Dill, 3 Iowa 337; Raw- 
lins v. Tucker, 8 Iowa 213. 


Ky.—Poston v. Smith, 8 Bush 589; 
Letton v. Young, 2 Metc. 558; Ken- 
nedy v. Cunningham, 2 Metc. 538; 
Carey v. Callan, 6 B. Mon. 44; Hughes 
v. Robertson, 1 T. B. Mon. 215, 15 Am. 
D. 104; Hallowell v. Hallowell, 1 T. 

-B. Mon. 130. But see Gant v. Shelton, 
3 B.Mon. 420. (holding that failure to 
except at the time instructions are 
given does not cure error in instruc- 
tions). 

Me.—Skene vy. Graham, 100 A. 938, 
116 Me. 202. 


Oe Cy Been City) Nae nes or contention of counsel should 


Bank, 34 Mich. 279. 


Minn.—Turrittin v., Chicago, ete., 
R. Co., 104 N.W. 225, 95 Minn, 408. 


Miss.»—Georgia Pac. R. Co. v. West, 
6 So. 207, 66 Miss. 310. 


Mo.—Waller v. Hannibal, 
Co., 83 Mo. 608; Houston vy. Lane, 39 
Mo. 495; Calvert v. Alexandria, 33 
Mo. 149; Devlin v. Clark, 31 Mo. 22; 
Thompson v. Russell, 30 Mo. 498; Do- 
zier v. Jerman, 30 Mo. 216; Bradley 
v. Creath, 27 Mo. 415; Powers v. Al- 
len, 14 Mo. 367; Randolph vy. Alsey, 
8 Mo. 656; Bompart v. Boyer, 8 Mo. 


etc., R. 


234; Lefkow v. Allred, 54 Mo.App. 
141; Naughton v. Stagg, 4 Mo.App. 
els 


Mont.—Griswold v. Boley, 1 Mont. 
545 [aff 20 Wall. (U.S.) 486, 22 L.Ed. 
375]. 

Neb.—Smith v. Kennard, 74 N.W. 
859, 54 Neb. 523; Glaze v. Parcel, 59 
N.W. 382, 40 Neb. 732; Levi v. Fred, 
57 N.W. 886, 38 Neb. 564; Roach v. 
Hawkinson, 52 N.W. 373, 34 Neb. 658; 
Schroeder v. Rinehard, 40 N.W. 5938, 
25 Neb. 75; Nyce v. Shaffer, 30 N.W. 
943, 20 Neb. 507; Warrick vy. Rounds, 
22, N.W. 785, 17) Neb. 411; Tage v. 
Miller, 6 N.W. 764, 10 Neb. 442; Black 
vy. Winterstein, 6 Neb. 224. 


Nev.—Lobdell v. Hall, 3 Nev. 507. 
N.H.—Moore v. Ross, 11 N.H. 547. 


Okl.—Dunham v. Holloway, 41 P. 
140, 3 Okl. 244 [aff 18 S.Ct. 784, 170 
U.S. 615, 42 L.Ed. 1165]. 

Or.—Colgan v. Farmers’ & Mechan- 
ics’ Bank, 114 P. 460,.117 P. 807, 59 
Or. 469. 

Pa.—First Nat. Bank of Hanover v. 
Delone, 98 A. 1042, 254 Pa. 409; Bit- 
tenbender vy. Bergen, 2 Pa.Dist.&Co. 
423. 

R.I.—Sarle v. Arnold, 7 R.I. 582. 

Tex.—Owens v. Missouri Pac. R. 
COE Bai Oo Ol Rex nO Or Etat ove 
Stancell, 3 Tex. 400; Texas Brewing 
Co. v. Walters, (Civ.App.) 43 Sw. 
548. 

Wash.—Brown v. Forest, 1 Wash. 
ane Aa be 

Wis.—Borah v. Martin, 2 Pinn. 401, 
2 Chandl. 56. 

See Sullivan v. Cassidy, 163 N.H. 
728, 29 OhioApp. 457 [aff 161 N.B. 540, 
118 OhioSt. 508] (holding that ob- 
jection in request for exception to re- 
fusal of charge limiting admissibility 
of certain testimony, made after case 
was closed, was too late). 

“A party is not permitted to stand 
by and allow what he may deem ob- 
jectionable instructions to be given, 
and await the verdict of the jury be- 
fore excepting. He should call the 
attention of the court to the objec- 
tionable matter at the time, that it 
may be correced if erroneous.” Sarle 


v. Arnold, 7 R.I. 582, 587. To same 
effect Colgan v. Farmers’ & Mechanics’ 
Bankyw il Peea6 Or Lipid Oo oy Ox: 
469; First Nat. Bank of Hanover v. 
Delone, 98 A. 1042, 254 Pa. 409; Bit- 
tenbender vy. Bergen, 2 Pa.Dist.&Co. 
423). 

[a] Want of written instructions. 
-——An exception to the charge that it 
is not in writing must be taken at the 
time it is delivered. Louisville, etc., 
GAG Oservie even llerS eS onmedle cou wAClasalnlea 
24 Am.S.R. 863; Baker v. Chatfield, 2 
So. 822, 23 Mla. 540; West v.) BJ. 
Blackshear & Co., 20 Fla. 457; Garton 
v. Union City Nat. Bank, 34 Mich. 
279; Gibson y. Sullivan, 26 N.W. 368, 
18 Neb. 558. 

[b] In South Carolina (1) it has 
been held that error in stating the is- 


be called to the attention of the court 
at the time. Steinberg v. South Caro- 
lina Power Co., 163 S.E. 881, 883, 165 
SiCiwsOis Parke vo laurens! Cotton 
Mills, 56 S.B. 234, 75 S.C. 560; Hatchell 
ve Chandler, 401S.B. i777) 62. SiC; 380. 
(2) But this rule has been held inap- 
plicable to erroneous statements of 


law. Steinberg v. South Carolina 
Power Co., supra (where the court 
said: “While it is the duty of coun- 


sel to follow the judge’s charge and 
at the conclusion of the charge to call 
to the judge’s attention any misstate- 
ment of issues, in order that the 
court, jury, and opposing counsel may 
not be misled, and to request a fuller 
charge on any phase of the law, if 
in the opinion of counsel a fuller 
charge is necessary to enable the jury 
to render a correct verdict and- do 
justice between the litigants, it is 
not incumbent upon counsel, in order 
to protect the rights of his client, to 
call the judge’s attention to what 
counsel considers an erroneouos state- 
ment of law applicable to the case. 
To make such requirement might 
place counsel in an embarrassing po- 
sition. In our opinion the rights of 
the plaintiff-respondent were not 
waived by the failure to call the er- 
ror to the trial judge’s attention at 
the time’). (3) See, however, South 
Carolina cases infra note 24. 

24. U.S.—Hickory v. U. S., 14 S.Ct. 
334, 151 U.S. 303, 88 L.Ed. 170; U.S. v. 
Careys SiS. Ot 4245. 11 OU Suks i 28. 
Ed. 67; Hunnicutt v. Peyton, 102 U.S. 
333, 26 L.Ed. 113; Stanton v. Embrey, 
93 U.S. 548; 23 Hd. 983; Mrench v. 
Edwards, 13 Wall. 506, 20 L.Ed. 702; 
Barton v. Forsyth, 20 How. 532, 15 
IDMDCE! OE wiOi LS a Nees sseerag ube. PA) 
How. 252,15 L.Ed. 900; Phelps v. May- 
er, 15 How. 160, 14 L.Ed. 643; Cudahy 
Packing Co. v. Luyben, 9 F.(2d) 32; 
American Issue Pub. Co. v. Sloan, 248 
By 251,160 C.C.A, 329 Northern Cen- 
tral Coal Co. v. Milburn, 205 F. .270, 
123 C.C.A. 450; Wells Fargo & Co. v. 
Zimmer, 186) E1380, 108 C:C.A. 243% 
Mann v. Dempster, 181 F. 76, 104 C.C. 
A. 110; Klaw sv. Life Pub. Co., 145 F. 
184, 76 C.C.A, 154; Mountain Copper 
Co. v. Van Buren, 183 F. 1, 66 C.C.A. 
151; Brie R. Co. v. Littell, 128 F. 546, 
63. (C,.CVA, 1442 iSouthernm Pach (Co. wv. 
Arnett, 126 F. 75, 61 C.C.A. 131; Hind- 
man v. Louisville First Nat. Bank, 
Hl Veh Beste iN) MEMORIA) ARH ASH AE RIES ING 
108 [cert den 22 S.Ct. 943, 186 U.S. 
483, 46 L.Hd. 1261]; Pittsburgh, etce., 
Rs Conv. Thompson, 82) B.720))27'.C. Cy 
A. 333; Commercial Travelers’ Mut. 
Acc. Assoc. of America v. Fulton, 79 
EY 423, 24 'C.CiAw 654 [afi 93 BY 6215 35 
C.C.A. 493]; New England Furniture, 
etc., Co. v. Catholicon Co., 79 F. 294, 24 
C.C.A. 595; Merchants’ Exch. Bank v. 
McGraw, 76 H.. 980, 122) "C.C,AI 62:2. 
Johnson v. Garber! 73 BY) 523,19) G:C) 


A. 556; St. Louis, etc., R. Co. v. Spen- 
eer, TLR. 93s 18 C.ECLie 114 e Stonerv: 
UWS. 2641 667 lit Cz Ale bills fatten 
S.Ct T7S0167, WES. 73042 be de Laas 
Park v. Bushnell, 60°. 533, 9 °@:@ lA; 
138; Bracken v. Union Pac. R. Co., 
56 E..447,..5 C.C.A.. 548 [afl 75. 347, 
21 C.C.A. 387]; Emanuel v. Gates, 
3) LE U2 OCC. ALE OOS. 


Ala.—Sovereign Camp, W. O. W., 
v. Gay, 117 So. 78, 217 Ala. 543; Tyree 
v. Parham, 66 Ala. 424; Montgomery 
City Council v. Gilmer, 33 Ala. 116, 
70 Am.D. 562. 


Cal.—Hicks v. Coleman, 25 Cal. 122, 
85 Am.D. 103. 


Colo.—Taylor v. 
399. 

Fla.—Jenkins v. Lykes, 19 Fla. 148, 
45 Am.R. 19. 

Ill.—Edson Keith & Co. v. WHisen- 
drath, 192 I1].App. 155. 


Iowa.—Evans y. Burlington, etc., R. 
Co., 21 Iowa 374. 
-, La.—Hatheock v. Gray, 22 La_Ann. 
472; Penn yv. Collins, 5 Rob. 213; Buel 
v. New York Steamer, 17 La. 541. 


Me.—McKown v. Powers, 29 A. 1079, 
86 Me. 291; Knight v. Thomas, 7 A. 
538. 


Minn.—Farm Mortgage & Loan Co. 
v. Pederson, 205 N.W. 286, 164 Minn. 
425; Sembum y. Duluth Iron Range 
R.' Co., 141 N.W. 523, 12% Minn.) 439; 
Block v. Great Northern R. Co., 118 
N.W. 1019, 106 Minn. 285. 


Mont——MckKinstry v.. Clark. iss 2s 
759, 4 Mont. 370; Griswold v. Boley, 
1 Mont. 545 [aff 20 Wall. (U.S.) 486, 22 
L.Ed. 375]. 

N.H.—Cain v. Wickens, 122 A. 800, 
81 N.H. 99, 30 A.L.R. 1246; Nadeau 
vy. Sawyer, 59 A. 369, 73 N-H. 70; Pit- 
man v. Mauran, 40 A. 392, 69 N.H. 230; 
Gonie First Nat. Bank v. Ferguson, 58 
N.H. 403. 

N.Y.—Life, etc., Ins. Co. v. Mechan- 
ics’ Kins. ‘Co... 7 Wend: 31. 


Okl.—St. Louis & S. F. R. Co. v. 
Fling, 127 P. 473, 36 Okl. 25. 


Pa.—Com. v. Haskell, 2 Brewst. 491. 


S.c.—South Carolina R. Co. v. Wil- 
mington, ete, R. Co., 7 S.C. 410; Fox 
v. Savannah, ete, R. Co., 4 S:C. 543. 


Wis.—Barstow Stove Co. v. Bon- 
nell, 36 Wis. 63. 


See also Appeal and Error:-§ 843. 


[a] “The reason is obvious, and 
is that, the charge having been made 
for the instruction of the jury, the 
judge has the right, upon his atten- 
tion being called to any misstate- 
ment or error in the charge, to ex- 
plain, modify, or withdraw any por- 
tion which he deems vague, errone- 
ous, or liable to mislead.’ Park v. 
Bushnell, 60 F. 583,585, 9 C.C.A. 138. 


[Tb] Presumption as to time,— 
When a bill of exceptions sets out 
an instruction given by the court, fol- 
lowing it with the words, ‘‘to which 
defendant excepted,” it will be pre- 
sumed that the exception was taken 
at the trial, and while the jury were 


Randall, 3 Colo. 


at the bar, although there was no 
explicit statement to that effect. 
New Orleans, ete., R. Co. v. Jopes, 


12 S.Ct. 109, 142 U.S. 18, 35 L.Hd. 919: 


[e] Exception to additional 
charge to jury.—An exception to ad- 
ditional instructions to the jury, 


given by the court on their return- 
ing an incomplete verdict, must be 
taken before the jury retire again, 
and comes too late after they have 
brought in their final verdict. By- 
num v. Southern Pump, etc., Co., 63 
Ala. 462. 


a a eee eee) 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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before the rendition of the verdict,?® unless more time 
is allowed,?® or unless the objecting party is pre- 
vented from excepting in proper time.?? 
jurisdictions it has been held that it is discretion- 
ary with the court to eall for exceptions to the charge 
while the jury are still in the court room,?®§ and 


{d] Erroneous statement of fact, 
made when instructions to jury are 
given, must be called to the attention 
of the court in order that it may be 
corrected before the jury retire. Lu- 
cas v. Ganley Bros., 206 N.W. 934, 166 
Minn. 7. 

fe] Im federal courts (1) excep- 
tions to instructions must be taken 
before the jury retire (see federal 
cases supra this note), (2) although 
the omission to do so was in con- 
formity to a practice prevailing in 
the trial court, but not embodied in a 
rule, by which exceptions were per- 
mitted to be taken after the close of 
the trial, and included in the bill of 
exceptions as if taken at the proper 
time (Mountain Copper Co. v. Van 
Buren 133) 66. C.-C, As Lo... West 
ern Union Tel. Co. v. Baker, 85 F. 690, 
29 C.C.A. 392; Johnson v. Garber, 
Tay DLs, alo CCA.) 556) a5 G3), Ehe 
voluntary permission of the trial 
judge to counsel to take exceptions 
to the charge after the jury retire 
is improper practice in the federal 
courts; nor does the fact that the 
state practice countenances reserving 
exceptions after the retirement of the 
jury warrant such procedure in feder- 
al courts, as in this respect the proce- 
dure is not controlled by the conform- 
ity provisions of the revised statutes. 
Brevard Tannin Co. v. J. F. Mosser 
Co., 288 F. 725. (4) But, where a 
case was submitted to the jury but 
two hours before the expiration of the 
term by limitation, and the court 
refused to detain the jury to give a 
party time to reduce his objections to 
the instructions to writing, and pre- 
sent the same, but gave him permis- 
sion to present them within a _ rea- 
sonable time after the jury had re- 
tired, which was done, the fact that 
the objections were not taken before 
the jury retired was held not to de- 
prive such party of the benefit there- 
of. Dalton v. Moore, 141 F. 311, 72 
C.C.A. 459 [cert den 200 U.S. 619, 26 
S.Ct. 757, 50 L.Ed. 623]. (5) So it 
has been held that, while it is no 
doubt the stricter practice to note 
exceptions before the jury retire, yet 
sending the jury out before counsel 
had stated all of his exceptions to 
the charge is not reversible error, 
where the judge allowed all the ex- 
ceptions to be noted in open court. 
Gandia v. Pettingill, 32 S.Ct. 127, 222 
U.S. 452, 56 L.Ed. 267. 


25. Dak.—Cheatham v. Wilber, 46 
N.W. 580, 1 Dak. 335. 


Ind.—Hawley v. State, 69 Ind. 98; 
Vaughn v. Ferrall, 57 Ind. 182; Rob- 
erts v. Higgins, 5 Ind. 542. 

N.Y.—Lanuse v. Barker, 10 Johns. 
312 [rev on other grounds 16 U.S. 101, 
4 L.Ed. 343]. 

Pa.—Bratton y. Mitchell, 3 Pa. 44. 


Utah.—Marks y. Tomkins, 27 P. 6, 
7 Utah 421. 

W.Va.—Nadenbousch y. Sharer, 2 
W.Va. 285. 

See also infra text and notes 30, 31. 
And see Appeal and Error § 843. 

[a] Bule applied.—A bill of ex- 
ceptions, tendered after the jury have 
returned into court with their ver- 
dict, but before it is delivered, has 
been held to be in season as to any 
charge of the judge. Lanuse v. Bark- 
er, 10 Johns. (N.Y.) 312 [rev on oth- 
er grounds 16 U.S. 101, 4 L.Ed. 343]; 
Morris v. Buckley, 8 Serg.&R. (Pa.) 
211; Jones v. Insurance of North 
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In some 


considered. 


America, 1 Binn. (Pa.) 38, 4 Dall. 249, 
1 L.Ed. 820. 

[b] Exception deemed taken at 
time instruction given when taken 
before verdict. Hawley v. State, 69 


Ind. 98. 
[ec] Exceptions to refusal to 
charge subserve their purpose, and 


are in due time, if taken after the 
retirement of the jury and_ before 
verdict. Gehl v. Milwaukee Produce 
Cou93 NaWe26, 116" Was. 260: 

{d] In North Carclina (1) objec- 
tions to statements of contentions 
must be made at some appropriate 
time during the charge or at its con- 
clusion, so that the trial court may 
be given an opportunity to correct 
any error in the respect indicated. 
Dees v. Lee, 111 S.E. 3, 183 N.C. 206; 
Green v. W. M. Ritter Lumber Co., 
110 -S.E. 56, 182 N.Cs 681; Charles 
Schaeffer & Son v. Stone Co., 93 S.E. 
Gsl, Lid N Cs i Siensball=-Dhrash Wo. Vv. 
McCormick, 90 S.E. 916; 172 N.C. 677. 
(2) Such objections must, at least, be 
made before verdict. Hale v. Rocky 
Mount Mills, 118 S.E. 799, 186 N.C. 
49; Barefoot v. Lee, 83 S.E. 247, 168 
N.C. 89; Phifer vy. Commissioners of 
Cabarrus County, 72 S.E. 852, 157 N. 
C. 150. (3) So an exception to the 
court’s inadvertence in failing to in- 
struct the jury not to consider insur- 
er should have been taken before ver- 
dict was returned. Keller, v. Cald- 
well Furniture Co., 154 S.E. 674, 199 
N.C. 413. (4) An objection to a fail- 
ure to put a charge in writing is waiv- 
ed by not excepting before verdict, 
when the mistake, if any, can be cor- 
rected. Phillips v. Wilmington, etce., 
Ra COs 40 S21, 0S05,, LOOMING b8an, 15) 
But any expression of opinion by the 
trial judge during trial may be ex- 
cepted to after verdict is returned. 
Keller v. Caldwell Furniture Co., su- 
pra. (6) A party is not required to 
except to charge on matters of law 
until he serves his statement of case. 
Charles Schaeffer & Son v. Stone Co., 
93 S.E. 931, 174 N.C. 781. 


26. Cheatham v. Wilber, 46 N.W. 
580, 1 Dak. 335; Atkinson v. Gwin, 
8 Ind. 376. 

27. Mann vy. Dempster, 179 F. 837, 


103 C.C.A. 325. 


[a] Excuse for delay.—It is error 
for the court to direct the jury to re- 
tire before plaintiff in error had an 
opportunity to take his exceptions to 
the charge while the jury were at 
the bar, as required to make the ex- 
ceptions available. Mann v. Demps- 
COL; ALT Oe Sot; LOsnGsCrAww 82 bs 

28. Edwin Burhorn Co. y. Miner 
D. Woodling Heating & Ventilating 
Co:, 160) Ay 410,; 10) Nid. Mise! 773. 


29. Edwin Burhorn Co. v. Miner D. 
Woodling Heating & Ventilating Co., 
supra. 

30. U.S.—TIllinois Cent. R. Co. vy. 
Skaggs, 36 S.Ct. 249, 240 U.S. 66, 60 
Hd Sie batt. 14 NAW. LUsib5 ab26 
Minn. 532]; Thiede v. Utah, 16 S.Ct. 
62, 159 U.S. 510, 40 L.Ed. 237; Reagan 
v. Aiken, 12 S.Ct. 283, 1388°.U.S. 209; 
34 L.Ed. 892. 


Colo.—Taylor vy: Randall, 3 Colo. 
00> 
Dak.—Stamm v. Coates, 22 N.W. 


593, 4 Dak. 69; Cheatham v. Wilber, 
46 N.W. 580, 1 Dak. 335. 
Ind.—Hawley v. State, 69 Ind. 98; 
Vaughn y. Ferrall, 57 Ind. 182; Wood 
VewicClune,, (i ind» 155). Roberts vv, 


[64 C.J.] 937, 


that whether it should permit further exceptions to 
be taken after the jury have retired is also within 
the diseretion of the court.?° 
ception first taken after verdict,?° or on a motion 
for a new trial,*4 comes too late and will not be 
In many jurisdictions the practice in 


An objection or ex- 


Higgins, 5 Ind. 542; Jones v. Van Pat- 
tenes sind. 10735 “Molt. v0 ELOovier, 
(App.) 81 N.E. 221. 

Iowa.—McKell v. Wright, 4 Iowa 
504; Langworthy vy. Myers, 4 Iowa 18; 
Rawlins v. Tucker, 3 Iowa 213. 

La.—Cline v. Caldwell, 4 La. 19; 
Vaughan vy. Vaughan, 3 Mart. 215. 

Minn.—Barker v. Todd, 34 N.W. 895, 
37 Minn. 370. 

Miss.—Anderson y. Hill, 51 Am.D. 
130, 20 Miss. 679. 


Mo.—Mattingly v. Moranville, 11 
ae 604; Randolph vy. Alsey, 8 Mo. 
Neb.—Watson v. Roode, 46 N.W. 


491, 30 Neb. 264 [aff 61 N.W. 625, 43 
Neb. 348]. 


Ne ah eat v. Stevens, 24 N.H. 


N.Y.—Koster v. 
231. 


Okl.—First Nat. Bank v. Gum, 293 
P. 188, 146 Okl. 53. . 


Pa.—Bratton vy. Mitchell, 3 Pa. 44; 
Holden y. Cole, 1 Pa. 303; Bratton v. 
Mitchell, 5 Watts 69. 

R.I.—Meyers v. Briggs, 11 R.I. 180; 
Sarle v. Arnold, 7 R.I. 582. 


S.C.—Warren v. Lagrone, 12 S.C. 45. 


Pees Jones v. Thurmond, 5 Tex. 


Utah.—Farr v. Swigart, 44 P. 711, 
13 Utah 150; U.S. v. Gough, 8 Utah 
428, 32 P. 695. 


Va.—Collins v. George, 46 S.E. 684, 
102 Va. 509; Newport News, etc., R., 
ete., Co. v. Bradford, 37 S.E: 807, 99 
Vas ts 


W.Va.—Carder vy. State Bank, 11 S. 
E. 716, 34 W.Va. 38; Wustland v. 
Potterfield, 9 W.Va. 438. 


Wis.—Thrasher vy. Postel, 48 N.W. 
600, 79 Wis. 503; Nicks v. Marshall, 
24 Wis. 139. 


[a] Thus, where, after the cause 
was given to the jury, a recess was 
taken, and plaintiff’s counsel retired 
to prepare his exceptions to the 
charge, but before he returned, and 
before the expiration of the recess, 
the jury had come into court, ren- 
dered their verdict, and been dis- 
charged, it was held that the excep- 
tions were properly disallowed. 
Banker v. Fisher, 55 Hun 605, 4 Silv. 
Sup. 589, 7 N.Y.S. 732: 


[b] Where rule of court requires 
exceptions to charge of judge to be 
taken before verdict, exceptions tak- 
en after verdict will not be reviewed 
by the appellate court. McAdams vy. 
Stilwell, 13 Pa. 90. 


[c] Im Connecticut it has been 
held that the time in which notice of 
an exception to instructions shall be 
given the trial court is a matter for 
every court to regulate, at its own 
pleasure, and that notice given after 
verdict is in time. Camp v. Tomp- 
kins, 9 Conn. 545. 


[d] Im Massachusetts (1) it has 
been intimated that an exception to 
an instruction may be taken after 
verdict. Buckland vy. Charlemont, 3 
Pick. <173. (2) But in’a later case 
the court was “strongly inclined to 
the opinion” that exceptions taken ten 
days after the verdict were not sea- 
sonably taken. Nixon vy. Hammond, 
12 Cush. 285. ' 


31. 


Noonan, 8 Daly 


U.S.—Lewis vy. U. S., 13 S.Ct. 
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this respect is now regulated by statute or rule of 
court, either affirming or changing the common-law 


rule.?2 


136, 146 U.S. 370, 36 L.Ed. 1011; Rea- 
gan v. Aiken, 11 S.Ct. 283, 138 U.S. 
109, 34 L.Ed. 892; Cudahy Packing 
Co. v. Luyben, 9 F.(2d) 32. 


Cal.—Letter v. Putney, 7 Cal. 423. 
Colo.—Durango y. Luttrell, 31 P. 
853, 18 Colo. 123. 
. Ill.—TIllinois Cent. R. Co. v. Modg- 
lin, 85 Tll. 481. 


,Ind.—Ehrisman v. Scott, 32 N.E. 
867, 5 Ind.App. 596. 
Mass.—Nagle v. Laxton, 77 N.E. 


719, 191 Mass. 402. 


Mo.—Walsh y. Allen, 50 Mo. 181; 
Houston v. Lane, 39 Mo. 495; Calvert 
y. Alexandria, 33 Mo. 149; Devlin v. 
Clark, 31 Mo. 22; Dozier v. Jerman, 
30 Mo. 216; How v. Sims, 16 Mo. 431; 
Powers v. Allen, 14 Mo. 367; Lefkow 
v. Allred, 54 Mo.App. 141. 


Neb.—Bradstreet v. Grand Island 
Banking Co., 131 N.W. 956, 89 Neb. 
590. 


See also Appeal and Error § 843 
text and notes 45, 48. 


32. See statutory provisions; 
cases infra this note. 


[a] In federal courts, under Ct. 
Rules, rule 58, exceptions to instruc- 
tions or refusal to instruct may be 
taken after the jury have retired, and, 
if practicable, before the return of 
the verdict, the matter not being con- 
trolled by rule 75. Brent y. Chas. H. 
hilly Co., 202 F. 335. 


{b] In Alabama, under Code § 

2758, which permits a party, during 
the trial of the cause, to reserve by 
bill of exceptions any charge or deci- 
sion of the court that would not oth- 
erwise appear of record, the exception 
must be taken before the jury retire; 
and an exception to a portion of the 
general charge comes too late when 
taken after the jury have returned 
and asked for further instructions. 
Hayes v. Solomon, 7 So. 921, 90 Ala. 
520; Phcenix Ins. Co. v. Moog, 1 So. 
108, 81 Ala. 335. 
‘* [e] In Arkasas, under Kirby Dig. 
§ 6222, it is proper for the court to 
treat exceptions as saved to ora] in- 
structions, where objections were 
made during trial, but specific excep- 
tions cannot be allowed after conclu- 
sion of trial. Huffman y. Sudbury, 
194 S:W. 510, 128 Ark. 559. 


{d] In California, under Code 
Civ. Proc. § 646, an exception to the 
giving or refusal of instructions must 
be taken at the time the ruling is 
made. Garoutte v. Williamson, 41 P. 
35, 413, 108 Cal. 135; Sharp v. Hoff- 
man, 21 P. 846, 79 Cal. 404; Sierra Un- 
ion Water, etc., Co. v. Baker, 8 P. 305, 
11 P. 654, 70 Cal. 572; Mallett v. 
Swain, 56 Cal. 171; Robinson vy. West- 
ern Pac. R. Co., 48 Cal. 409. 


fe] In Colorado (1) Code § 387 
dispenses with the necessity of tak- 
ing “exceptions” to the giving, refus- 
ing, or modifying of instructions. 
Denver, etc., R. Co. v. Ryan, 28 P. 79, 
17 Colo. 98; Wray v. Carpenter, 27 P. 
248, 16 Colo. 271, 25 Am.S.R. 265. (2) 
But this does not do away with the 
necessity for making objections in 
some appropriate form, in such time 
and manner as to give the trial court 
an opportunity to correct its instruc- 
tions if they are found to be errone- 
ous. See supra text and note 22. 


{f] Im Milinois (1) Pract. Act § 53 
provides that exceptions to the giving 
or refusing of any instructions may 
be entered at any time before the 
entry of final judgment in the case. 


and 
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instructions are 
into court after 


Since the enactment of that provi- 
sion it has not been the custom to 
take exception in open court at the 
time instructions are given or re- 
fused, but the practice has been to 
present objections on the motion for 
a new trial, and to enter the excep- 
tions before final judgment. Collins 
Ice-Cream Co. y. Stephens, 59 N.E. 
524, 189 Ill. 200. (2) Under the stat- 
ute exception to the ruling of the 
court need not be taken at the time 
a peremptory instruction was given. 


Keck v. Bushway, 90 N.H. 196, 242 
Ill. 441. 
{g] In Indiana (1) prior to Acts 


(1903) p 388 (Burns St. Annot. [1905] 
§ 544a), exceptions to the giving or 
refusing of instructions could not be 
taken after return of verdict. Neff 
v. Masters, 89 N.E. 846, 173 Ind. 196. 
And see Indiana cases supra note 30. 
(2) Under Act (1903) § 1, as amend- 
ed by Acts (1907) p 652 (Burns St. 
Annot, [1908] § 561), exceptions may 
be taken at any time during the term. 
Neff v. Masters, supra. (3) But this 
must be construed with Burns St. 
Annot. (1901) § 568 cl 8 (Rev. St. 
[1881] § 559), providing that a new 
trial may be granted for ‘error of 
law occurring at the trial and ex- 
cepted to by the party making the 
application,’ and, when so construed, 
it follows. that exceptions, to have 
any force, must be taken at least be- 
fore the motion for new trial is ruled 
on. Providence Washington Ins. Co. 
v. Wolf, 80 N.E. 26, 168 Ind. 690. (4) 
When exceptions to giving or refus- 
ing of instructions are taken in writ- 
ing, the exceptions are not taken un- 
til dated and signed. Neff v. Mas- 
ters, Supra; Providence Washington 
Ins. Co. v. Wolf, supra. (5) Form- 
erly, under Pract. Act § 343 (2 Rev. 
St. [1876] p 176), ‘‘the party object- 
ing to the decision must except at 
at the time the decision is made.” 
The statute was mandatory. On this 
point the courts had no discretion. 
They could give time to reduce excep- 
tions to writing, but could not allow a 
party to except, without the consent 
or over the objections of the adverse 
party, at any time subsequent to ‘‘the 


time the decision is made.” Black- 
eter v. House, 67 Ind. 414. 
[h] In Iowa (1) under Code 


(1927) § 11495, exceptions to instruc- 
tions given or to the refusal of in- 
structions may be taken within five 
days after verdict is filed or within 
such further time as the court may 
allow. Pomerantz v. Pennsylvania- 
Dixie Cement Corporation, 237 N.W. 
443, 212 Towa 1007 (exceptions filed 
within ten days, allowed by trial 
court, after judgment were timely); 
Lein v. John Morrell & Co., 224 N.W. 
576, 207 Iowa 1271 (exceptions filed 
after expiration of additional period 
allowed for filing them are presented 
too late); Kramer vy. Norman, 202 N. 
W. 433 (exceptions filed six days aft- 
er verdict was entered, where no ad- 
ditional time more than the five days 
provided for such filing by Code 
[1924] § 11495 had been allowed, were 
not filed in time). (2) Under such 
provision and Code § 3756, as amend- 
ed by Acts 38th Gen. Assem. c 11, 
providing that an application for a 
new trial must be made within five 
days, an extension of time for filing 
a motion for a new trial does not ex- 
tend the time for filing exceptions 
to the instructions. Carruthers vy, 
Campbell, 192 N.W. 138, 195 lowa 390, 
28 A.L.R. 949; Blakesley v. Standard 
Oil Co., 187 N.W. 28, 193 Iowa 315; 
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Further instructions in absence of counsel. Where 


given to the jury on their coming 
they have retired to consider their 


Shaw v. Des Moines City Ry. Co., 184 
N.W. 1034, 192 Iowa 488; Crow v. 
Casady, 182 N.W. 884, 191 Iowa 1357; 
Henry v. Henry, 179 N.W. 856, 190 
Iowa 1257 (although such exceptions 
were included, as is permissible, in 
the motion for new trial, instead of 
being filed separately). (3) Under 
Code Suppl. (1913) § 38705a, objec- 
tions to charge,. objections, and ex- 
ceptions to the charge are in time 
if taken before reading of charge to 
jury. Freeby v. Town of Sibley, 167 
N.W. 770, 183 Iowa 827 (holding that, 
where in action against town and its 
superintendent of waterworks for 
death from negligence as to machin- 
ery in waterworks, the court submit- 
ted forms of verdict only against or 
for both defendants, and the charge 
nowhere suggested that verdict 
against one defendant alone was al- 
lowable, plaintiff’s objection to ‘such 
omission was timely when it was 
made when discovered before the 
charge was read to the jury, although 
after conclusion of arguments). (4) 
Where not objected to before read to 
jury, objections to instruction will 
not thereafter be considered. Seit- 
singer v. Iowa City Electric Ry. Co., 
165 N.W.>.205, 181 Iowa 739.  (€5) 
Such code provision, it is held, mere- 
ly. requires that, when instructions 
are given, suitable objections shall 
be taken promptly in time to correct 
errors. Busch vy. Tjentland, 165 N. 
W. 999, 182 Iowa 360. (6) Under 
Code § 3709 and Code (1873) § 2789, 
exceptions to instructions not taken 
at the time may be taken within 
three days after verdict (Howerton v. 
Augustine, 121 N.W. 373, 145 Iowa 
246; Rowen vy. Sommers, 66 N.W. 897, 
101 Iowa 734; Maxon v. Chicago, etc., 
R.. Co., ..25. NW. 144, 67) Lowa, 226; 
Clark v. Reiniger, 24 N.W. 16, 66 
Iowa 507; Parker v. Middleton, 21 N. 
W. 562, 65 Iowa 200; Bailey v. Ander- 
son, 16 N.W. 134, 61 Iowa 749; Brant 
v. Lyons,.14 N.W..227,. 60 Towa.172; 
Harrison y. Charlton, 42 Iowa 573), 


(7) in a motion for a new trial ¢(Pat-' 


terson v. Chicago, ete., R. Co., 33 N.W. 
228, 70 Iowa 593; Deere v. Needles, 
21 N.W. 203, 65 Iowa 101). (8) Like- 
wise, under the express provisions of 
Code § 38709, it is sufficient if excep- 
tions are taken in the motion for a 
new trial. Shoemaker v. Turner, 90 
N.W. 709, 117 Iowa 340. (9) But the 
giving of time within which to file a 
motion for a new trial, and in arrest 
of judgment, does not extend the 
time for filing exceptions to instruc- 
tions. Leach v. Hill, 66 N.W. 69, 97 
Iowa 81; Bush v. Nichols, 41 N.W. 
608, 77 Iowa 171. 


{i] In Maine (1) Sup. Judicial 
Ct. Rules, rule 18 (70 Atl. ix), excep- 
tions to charge must be noted be- 
fore the jury retire, or all objections 
thereto will be regarded as waived. 
But this rule is only an affirmance 
of a long preéxisting rule of practice. 
Poland v. McDowell, 96 A. 834, 114 
Me.'511; McKown v. Powers, 29° A. 
1079, 86 Me. 291. (2) This rule is not 
always enforced, and exceptions not 
reserved before the jury retire are 
sometimes allowed, as a matter of 
grace, and not as a matter of right. 
Poland v. McDowell, supra. (3) The 
rule applies to exceptions to expres- 
sion of opinion on facts under Rev. 
St. c 84, § 97, as well as to exceptions 


reserved under c 79 § 55. Poland v. 
McDowell, supra. 
[ij] Im Maryland it is held that 


the practice of permitting special ex- 
ceptions to instructions, not taken 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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verdict, exceptions not made when 


during the progress of the trial, to be 
filed under leave of court after con- 
clusion of the trial should not be 
allowed, in view of Code art 5 § 9, 
providing that no instruction given 
shall be deemed defective because of 
the assumption of a fact, or as sub- 
mitting a question of law unless ob- 
jection for such defect ‘was taken 
at the trial.” Kahn y. Carl Schoen 
Silk Corporation, 128 A. 359, 147 Md. 
516, 44 A.L.R. 285. 


{k] In Massachusetts (1) under 
Super. Ct. Rules, rule 45, it is neces- 
sary that exception be taken to re- 
fusal to give requests before the 
charge to the jury. Garfield & Proc- 
tor Coal Co. v. New York, N. H. & 
H. R. Co., 143 N.E. 312, 248 Mass. 502. 
(2) But it has been held that, where 
defendant’s counsel seasonably pre- 
sented his requests for rulings, he 
was not required to except to their 
refusal until the end of the charge, 
where he, for the first time, knew or 
had reason to believe that the court 
did not intend to deal with such re- 
quests. Maxwell vy. Massachusetts 
Title Ins. Co., 92 N.E. 42, 206 Mass. 
197. (3) Under St. (1863) ¢ 180 §.2, 
modifying Super. Ct. Rules, rule 34, 
a party was obliged to allege excep- 
tions, either orally or in writing, be- 
fore the jury retired. Lee v. Gibbs, 
10 Allen 248. (4) An exception to a 
charge taken after the jury have 
commenced to go out was too late, 
and it was not error to refuse to call 
them back. Spooner v. Handley, 23 
N.E. 840, 151 Mass. 313. 


{1] In Michigan (1) under the 
provisions of Rev. St. (1846) p 161 § 
62, it is competent for a party to al- 
lege exceptions to the charge given 
to the jury at any time before they 
shall find their verdict, in the absence 
of any rule to the contrary; but the 
more general and better practice is 
that a party should take his excep- 
tions before the jury retire. Doyle v. 
Stevens, 4 Mich. 87. (2) The court 
is not inclined to extend the scope of 
the statute allowing assignments of 
error to the charge after the trial. 
ward v. Cook, 122 N.W. 785, 158 Mich. 

[m] In New York (1) Code § 995, 
expressly allows an exception to a 
charge to be taken before the ver- 
dict is given. Polykranas v. Krausz, 
TU N.Y.S.. 46;-73, App.Div. 583; De 
Leon vy. Echeverria, 45 N.Y.Super. 
240; Broadway Trust Co. v. Fry, 83 
N.Y.S. 108, 40 Misc. 680. (2) Under 
this section an exception may be tak- 
en on the bringing in of a sealed ver- 
dict, after the jury have been allowed 
to separate. Panama R. Co. v. John- 
son, 12 N.Y.S. 499, 58 Hun 557. (3) 
Defendant is within his rights in tak- 
ing an exception to charge after re- 
tirement of jury, but before a verdict 
is rendered. Hunt v. Becker, 160 N. 
Y.S. 45, 173 App.Div. 9. (4) But it is 
an exception to the charge as made 
which can be taken at any time before 
the jury have rendered their verdict. 


Walker v. Second Ave. R. Co., 6 N. 
Y.S. 536, 57 N.Y.Super. 141 [aff 27 
N.E. 854, 126 N.Y. 668]. (5) An ex- 


ception to a refusal to give a request-' 
ed instruction must be taken at the 
time of such refusal. Walker v. 
Second Ave. R. Co., supra. But see 
Utica Nat. Bank & Trust Co. v. Nick- 
el, 219 N.Y.S. 556, 128 Misc. 614 (hold- 
ing that exception to refusal of 
charge may be taken at any time 
before verdict, but will be granted 
thereafter only to correct error in 
the record). 

[n] In North Carolina (1) under 
Code § 412 par 3 it has been held 
that exceptions to the charge, and for 
refusing .to give special instructions, 
are in time if taken at or before the 
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the instructions | were given, although counsel were absent at that 


stating of the case on appeal (Tillett 
v. ‘|Lynchburg, etc, R. Co., 21 S.E. 
698, 116 N.C. 937; Blackburn v. St. 
Paul F. & M. Ins. Co., 21 S.E. 922, 116 
N.C. 821; Lowe v. Elliott, 12 S.H. 383, 
107 N.C. 718), (2) although the bet- 
ter practice is to assign all excep- 
tions in making motion for new trial 
(Lowe Vv. Elliott, supra; McKinnon v. 
Morrison, 10 S.E. 513, 104 N.C. 354). 
(3) Under Code § 550, if there is an 
error in the instructions given, an 
exception thereto is valid if entered 
within ten days after adjournment 
for the term. Williams v. Harris, 49 
S.E. 954, 187 N.C. 460; State v. Har- 
ris, 26 S.E. 774, 120 N.C. 577. 


[o] In North Dakota (1) under 
the code, a party desiring to except 
to instructions given in an oral 
charge has twenty days within which 
to do so under all circumstances. 
Lindblom v. Sonstelie, 86 N.W. 357, 10 
N.D. 140. (2) Under Rev. Codes §§ 
5298, 5722, a district judge has pow- 
er to extend the time for taking ex- 
ceptions to a charge, either before or 
after the statutory time has, elapsed, 
and only on good cause shown and 
in furtherance of justice. Lindblom 
v. Sonstelie, supra. 


[p] In Oklahoma, under Comp. St. 
(1921) § 566, providing that the par- 
ty objecting to the decision must ex- 
cept at the time the decision is made, 
and time may be given to reduce the 
exception to writing, but not beyond 
the term, an objection to an oral in- 
struction approximately three weeks 
after instruction was given was not 
timely. Tradesmen’s Nat. Bank of 
Oklahoma City v. Harris, 291 P. 38, 
145 Okl. 54. 


{q] In Pennsylvania (1) under 
Act May 11, 1911 (P. L. p 279), pro- 
viding that exceptions to a charge 
or to the answer to pointS may be 
taken, without allowance, before the 
jury retire, and thereafter, by allow- 
ance of the court, error of the court 
in stating the testimony is not avail- 
able if taken after retirement of the 
jury, and without leave of the court. 
McGinley y. Philadelphia & R. Ry. 
Co., 101 A. 825,-257 Pa. -519;- Tolson 
v. Philadelphia Rapid Transit Co., 93 
A. 1017, 248 Pa. 227; Nowlis v. Hur- 
witz, 81 A. 148, 232 Pa. 154; Bourke 
v. Rought, 81 Pa.Super. 193; General 
Roofing Mfg. Co. v. Greensburg Title 
& Trust Co., 71 Pa.Super. 373;. Brew- 
er v. Meyers, 68 Pa.Super. 391; 
Thompson v. W. P. Zartman Lumber 
Co.,° 55 | Pa:Super.— 302%es-Harter ov. 
Whitebread, 38 Pa.Super. 10. (2) The 
same rule should apply where the 
error is as to the law, and it is evi- 
dent that it was inadvertently made 
because in conflict with other instruc- 
tions given and with the whole trend 
of the charge. Nowlis v. Hurwitz, 
81 A. 143, 232 Pa. 154; Bittenbender 
v. Bergen, 2 Pa.Dist.&Co. 423. (3) 
Philadelphia County Common Pl. Ct. 
Rules, rule 140, providing that ex- 
ceptions to charge shall be made be- 
fore the jury retire, conflicts with 
Act May 11, 1911 (P. L. p 279), per- 
mitting exceptions, ‘by allowance of 
court,” after the jury retire and is 
invalid. . Sikorski v. Philadelphia & 
mR, Ry. Co. 108 A.) 618, 260: Pa.” 248. 
(4) Under Act May 24, 1923 (P. L. 
pp 439, 440), amending Act May 11, 
1911 -€Ri L. p-279), providing that a 
general exception shall not operate 
as an exception to any matter of fact 
inadvertently misstated by the court 
unless the court’s attention is called 
to the alleged misstatement prior to 


the taking of such exception, a gen- 


is insufficient unless 
the statute is complied with, 
Schlossstein v. Bernstein, 142 A. 324, 
293 Pa. 245 (hol&ing that, before ex- 
cepting to charge referring to testi- 


eral exception 


mony, the court’s attention should be 
called to it, it being a matter of fact 
within the statute); Weiss v. London 
Guarantee & Accident Co., 132 A. 120, 
285 Pa. 251 (holding that portion of 
charge, free from error in law, mis- 
quoting attorney, constituted a mis- 
take of fact); Sautter v. Rowland,’ 
131 A. 733, 285 Pa. 212; Gillett v. Yel- 
low Cab Co., 87 Pa.Super. 365. y 


[r] In South Dakota (1) under 
Comp. L. § 5049, “exceptions to the 
giving or refusing any instruction, or _ 
to its modification or change, may be 
taken at any time before the entry of 
final judgment in the case.” Under 
this section there is no distinction, in 
respect of the time within which ex- 
ceptions may be taken, between in- 
structions given at the request of 
counsel, and instructions given by 
the judge of his own motion. Uhe v. 
Chicago, ete., R. Co., 57 N.W. 484, 4 
S.D. 505. (2) This provision is not 
repealed or qualified by § 5079, defin- 
ing “exceptions,” and providing that 
they “must be taken at the time the 
decision is made.” Uhe v. Chicago, 
etc., R. Co., supra. 


[s] In Texas (1) under the Prac- 
tice Act objections to instructions not 
made before they are read to the jury 
are waived. Levine v. Trammell, 
(Civ.App.) 41 S.W.(2d) 334 (objec- 
tions filed three months after trial 
are too late); Republic Production 
Co. v. Collins, (Civ.App.) 41 S.W.(2d) 


100; Foster v. Bunting, (Civ.App.) 
19 S.W.(2d) 784; Ingle v. Nicola, 
(Civ.App.) 15 S.W.(2d) 129; Noble v. 


Long, (Civ.App.) 298 S.W. 618; Camp- 
bell v. Johnson, (Civ.App.) 284 S.W. 
261; . Longwell Transfer y. Elliott, 
(Civ.App.) 267 S.W. 346; Schaff v. 
Copass, -(Civ.App.) 262 S.W. 234; 

(Civ.App.) 241 S. 
on other grounds 
(Commn.App.) 257 S.W. 1092]; Colo- 
rado & S. Ry. Co. v. Rowe, (Civ.App.) 
224 S.W. 928 [rev on another ground 
(Commn.App.) 238 S.W. 908]; Thom- 
as v. Corbett, (Civ.App.) 211 S.W. 
806; Shumaker v. Byrd, (Civ.App.) 
203 S.W. 461 [rev on another ground 
216 S.W. 862, 110 Tex. 146 (op con- 
formed to (Civ.App.) 226 S.W. 817)]; 
Ochoa v. Edwards, (Civ.App.) 189 S. 
W. 1022; McLaughlin v. Terrell Bros., 
(Civ.App.) 179 S.W. 932; Consoli- 
dated Kansas City Smelting & Refin- 
ing Co. v. Schulte, (Civ.App.) 176 S. 
W. 94; Missouri, K. & T. Ry. Co. of 
Texas v. Smith, (Civ.App.) 172 S.W. 
750; . Eldridge v. Citizens’ Ry. Co., 
(Civ.App.) 169 S.W. 375; Heath v. 
Huffhines, (Civ.App.) 168 S.W. 974. 
(2) Objection to charge made only in 
inferential and general way by objec- 
tions presented in the trial court is 
not a sufficient compliance with Acts 
of 33d Leg. c 59, requiring objections 
to be presented before charge is read 
to jury. Ochoa v. Edwards, (Civ. 
App.) 189 S.W. 1022. (3) Where 
court recessed for ten minutes, pre- 
pared its charge in that time, and 
allowed thirty minutes to counsel for 
preparation of objections and_ spe- 
cial charges, the refusal of further 
time shows no abuse of discretion 
where objections which appellant 
wished to prepare are not stated in 
the record, and no showing is made 
that appellant was injured. Fred 
Mercer Dry Goods Co. v. Fikes, (Civ. 
App.) 191 S.W:) 1178. (4) "Ina. bros 
ker’s action for commission, where 
the court’s charge submitted only 
three issues and the controlling is- 
sues were exceedingly few and sim- 
ple, and the court adjourned from 
11:45 A. M. until 2:30 P. M., requir+ 
ing that all special issues be pre- 
pared in the interval, and appellant 
prepared and filed objections to-the 
court’s charge, and it does not appear 
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time, are too late,?3 unless permitted by rule of 


court.°* 


[§ 731] 3. Mode of Making Objection. 
proper practice merely to “except” or “object” to 
an instruction, but counsel must state his objection 
to a particular instruction, and, if the objection is 


overruled, reserve his exception.®® 


tice in the different jurisdictions as to the mode of 
objection to instructions, or the refusal of instruc- 
tions,*® it has been held that the remedy for com- 
ments of the court on the facts, or expressions of 
opinion in regard thereto, is not to except, but to 
call the attention of the court thereto, and to ask 
for a fuller explanation, or to demand their sub- 
mission to the jury as questions of fact;?7 
where a party objects to an improper instruction 
which he has invited by a request, the objection 
should be accompanied by a withdrawal of the re- 


what further objections appellant 
wanted to prepare, the assignment 
that the court erred in not granting 
more timé must be overruled. Varn 
v. Moeller, (Civ.App.) 216 S.W. 234. 


[t] In Washington (1) under 
Remington Comp. St. § 339, written 
exceptions to instructions, prepared 
and filed with the clerk after motion 
for new trial, are in time if called to 
the court’s attention before hearing 
on motion, the requirements of § 384, 
providing that exceptions may be tak- 
en after the jury retire, and, if prac: 
ticable, before return of verdict, not 
being mandatory in view of the later 
act. Yarno v. Hedlund Box & Lum- 
ber Co.) 225 Po 659) 227 P5138, 129 
Wash. 457; Perine Machinery Co. v. 
Buck, 156 P. 20, 90 Wash. 344, Ann. 
Cas.1917C 341; Coffee v. Seattle Hlec- 
trie Co., 109 P. 202, 59 Wash. 686 
See Taylor v. Kidd, 129 P. 406, 72 
Wash. 18 (holding that the statute 
relates to exceptions to sufficiency of 
instructions as a matter of law, and 
not to the manner in which given). 
(2) Section 339, applies to all in- 
structions whether given or refused. 
Radburn v. Fir Tree Lumber Co., 145 
P. 632, 83 Wash. 643. 

[uJ] In Wisconsin (1) Rev. St. 
(1878) § 2869, permits exceptions to 
instructions actually given to be tak- 
en at any time during the trial term. 
Gehl v. Milwaukee Produce Co., 938 
N.W. 26, 116 Wis. 263; Gutzman v. 
Clancy, 90 N.W. 1081, 114 Wis. 589, 
58 L.R.A. 744; Firmeis v. State, 20 
N.W. 663, 61 Wis. 140. (2) But excep- 
tions to the refusal of the court to 
instruct as requested by either par- 
ty must still be taken at the trial, or 
they must be deemed to have been 
waived. Gehl v. Milwaukee Produce 
Co., supra; Gutzman v. Clancy, supra; 
Little v. Iron River, 78 N.W. 416, 102 
Wis. 250; Thrasher v. Postel, 48 N. 
Ww. 600, 79 Wis. 503; Adams v. Mc- 
IAW MOSMINE Wien (0,0 Oon Visi 404 sm el 
meis v. State, 20 N.W. 663, 61 Wis. 
140, .(3)) Alet (1874) c* 194, allowed 
exceptions to “any part of the judge’s 
charge” to be taken at any time be- 
fore the close of the trial term. Mer- 
riam v. Field, 39 Wis. 578; Nisbet v. 
Gill, 38 Wis. 657. 


33. Stewart v. Wyoming Cattle 
Ranche Co., 9 S.Ct. 101, 128 U.S. 3838, 
39 1..Hd. 489; Cornish v. Graff, 7_N. 
Y.Civ.Proc. 204 [aff 36 Hun 160]. But 
see Merchants’ Exch. Bank v. Mc- 
Graw, 76 F. 930, 22 C.C.A. 622 (in- 
structions, in the absence of coun- 
sel, after the jury have retired and 
return for further instructions, may 
sufficiently be excepted to, if excep- 
tions are taken as soon as oppor- 
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quest;3* that a statute providing for submission of 


requested instructions to opposing counsel does not 


It is not 


Under the prac- 


en.*° 


that, - 


tunity is offered). 


34. See cases infra this note. 


[a] Fed. Cir. Ct. Rules, rule 58, 
for district of Montana, which per- 
mits exceptions to the charge of the 
court or to the refusal of instruc- 
tions requested to be taken after the 
jury have retired, but, if practicable, 
before the verdict has been returned, 
was intended to permit Such course to 
be followed, where it would be in the 
interest of justice by avoiding the 
confusion of the jury or where fur- 
ther instructions were given in the 
absence of counsel, and not to permit 
exceptions generally to be taken aft- 
er the close of the trial contrary to 
the settled rule of the federal courts; 
and where the judge, after instructing 
the jury but before sending them out, 
retired to his room with counsel and 
there heard and allowed the excep- 
tions, the rule does not require him 
afterward to entertain or allow fur- 
ther exceptions. Montana Min. Co. v. 
St. Louis Min., ete., Co., 147 F. 897, 
78 C.C.A. 33 [rev on other grounds 
rire 254, 204 U.S. 204, 51 L.Ed. 


[b] In Massachusetts Super. Ct. 
Rules, rule 48 provides that, where 
instructions are given in the absence 
of counsel, the presiding justice may 
permit exceptions thereto at any time 
within twenty-four hours next fol- 
lowing; and this rule has been held 
reasonable, and binding on the par- 
ties. McCoy v. Jordan, 69 N.E. 358, 
184 Mass. 575. 


35. Sheets v. Iowa State Ins. Co., 
126 S.W. 413, 226 Mo. 613, 617; Ross 
v. Saylor, 104 P. 864, 39 Mont. 559; 
Yergy v. Helena Light & Ry. Co., 102 
P. 310, 39 Mont. 213, 18 Ann.Cas. 1201; 
Robinson vy. Helena Light & Ry. Co., 
99 P. ‘837, 38 Mont. 222, 


‘Tt is elementary that before one 
can legally except to the action of the 
court in giving or refusing instruc- 
tions, he must first request the court 
to give same or object thereto, as the 
case may be, before his exceptions 
will be availing.’””’ Sheets v. Iowa 
State Ins. Co., supra. 


36. See cases infra this note. 


[a] Objections to oral instruc- 
tions.—See Harmon v. Callahan, 187 
Tll.App. 312; Wright v. Bolen, 184 Ill. 
App. 569. 


[b] In Texas, under “Rey. St. 1911, 
arts. 1971, 1973, 2061, as amended by 
Acts 33d Leg. c. 59, the first requir- 
ing objections to the general charge 
to be made before it is read, other- 
wise to be considered waived, the 
second authorizing either party to 


tually exercised.** 


require submission to opposing counsel of objections 
made to the instructions given,*® and that error of 
law cannot be based on the refusal of the court 
to adopt a requested charge paraphrasing the com- 
plaint, or refusing to state that the evidence fails 
to prove a fact, but that these matters are more 
properly presented by exceptions to the charge giv- 


[§ 732] 4. Taking and Noting Exception. In the 
absence of a statute reserving exceptions to instrue- 
tions as a matter of course,*! or of a custom where- 
by counsel are assumed to have excepted to the giv- 
ing or refusing of instructions,*? the right to except 
to the giving’ or refusal of instructions must be ac- 
An attempted exception to an ' 
oral charge should be pointed out to the court, not 


present, within a reasonable time aft- 
er the general charge is given to the 
parties for examination, instructions 
desired, and the third, providing that 
the refusal of the instructions shall 
be regarded as approved unless ex- 
cepted to, refusal of a special in- 
struction, supplying something want- 
ing in the general charge, and spe- 
cifically and properly presenting the 
question, and properly excepted to, 
is not waived by failure in any other 
way to object to the general charge.” 
Ft. Worth & D. C. Ry. Co. v. Alcorn, 
(Tex.Civ.App.) 178 S.W. 833, 834. 


37. Van Vechten v. Griffiths, 4 
Abb.Dec. (N.Y.) 487, 
Crane v. Schloss, 14 N.Y.S. 886 (where 
ERR S oes assumed a fact in dis- 
pute). 


_ 38 Texas & P. Ry. Co. v. Wil- 
liams, (Tex.Civ.App.) 196 S.W. 230. 


Withdrawal of requests for in- 
structions generally see supra § 709. 


39. > Atchison, |'T) &'S. RU Ry. (Cos-we 
Smith, (Tex.Civ.App.) 190 S.W. 761 
[rev on other grounds (Commn.App.) 
232 S.W. 290). 


40. Schnare v. Ryan-Unmack Co., 
90 A. 933, 88 Conn. 225. 


41. See statutory provisions. 


[a]. In North Carolina Code § 412 
subd 3, provides that, if there is error 
in the instructions of the trial judge, 
it shall be deemed excepted to with- 
out the filing of any formal objec- 
tions. McKinnon v. Morrison, 104 N. 
C. 354, 10 S.E. 513. 


42. Union Loan, Storage & Mer- 
cantile Co. v. Farbstein, 127 S.W. 656, 
148 Mo.App. 216 (holding that, while 
exceptions must always be saved at 
the time when the error complained 
of is committed, it is competent for 
the judge in his discretion to recog- 
nize a custom whereby counsel are 
assumed to have excepted to the rul- 
ings of the court in giving and refus- 
ing instructions, which will be recog- 
nized on appeal). 


43. Coleman v. Gilmore, 49 Cal. 
340; Muller v. Powers, 55 N.E. 323, 
ate rire 555; Bratton y. Mitchell, 

a. c 


[a] For example (1) a request “to 
charge the jury in a certain way, and 
to file the opinion of record’ is not 
equivalent to a bill of exceptions, 
without which the charge of the 
court, filed in pursuance of such re- 
quest, is not a subject for the assign- 
ment of error. Bratton v. Mitchell, 
3 Pa. 44. (2) So the mere handing 
to the presiding judge of written re- 
quests for instructions does not nec- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


1 Keyes 104; ° 
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\ 


merely to the reporter,‘ and a mere statement by 
counsel to the official reporter when the instruction 
is given, that he wished it understood that he saves 
an exception, does not amount to an exception even 
if it is asserted to at the time by the opposing coun- 
But unless expressly preseribed,*® the form 
in which exceptions are saved is of no consequence.** 
They may ‘be taken expressly, or they may be al- 
lowed by the court without request, in which ease 


selie® 


no formal exception by counsel 


Whatever form may be used, if the counsel and the 
judge both understand that exceptions are saved, 
the judge may and should allow such exceptions.*°® 
But, if the court seeks to give an exception to a 
party, it must do it in language clear and definite ;°° 
and, while the ruling of the court may entitle the 
party to an exception, yet, where the language used 
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is necessary.*§ 


by heard it.53 


by the court is so indefinite that it is not pointed 


essarily imply that, if the requests 
are refused, an exception is saved. 
Leyland v. Pingree, 134 Mass. 367. 
(3) And, where an instruction was 
excepted to at the close of the 
charge, and the court thereupon gave 
an additional instruction on the same 
point for the purpose of curing the 
difficulty, to which counsel said noth- 
ing, it was held that no exception was 
saved. Muller v. Powers, 55 N.E. 323, 
174 Mass. 555; McCart v. Squire, 23 
N.E. 323, 150 Mass. 484. 
(1) 


[b] In Washington while 
Remington & B. Code § 384, requiring 
exceptions to instructions to be taken 
after the jury have retired, but be- 
fore returning a verdict, has been 
superseded by L. (1909) c 86 (Rem- 
ington & B. Code § 339), permitting 
exceptions at any time before the 
hearing of a motion for new trial (see 
supra § 102 note 32 [t] (1)), (2) the 
manner of taking the exceptions re- 
mains governed by the former act 
which requires that they be stated to 


-the court, specifying the parts of the 


charge excepted to, and by the court 
or by the clerk noted in the minutes 
or embodied in the record, and excep- 
tions which were merely filed, and 
never called to the attention of the 
court, are not sufficient (Gerber v. 
7#tna Indemnity Co., 112 P. 272, 61 
Wash. 184; Coffey v. Seattle Electric 
Co., 109 P. 202, 59 Wash. 686). (3) 
The fact that counsel during the ar- 
gument of a legal contention indi- 
cated to the court that he believed 
that the court was about to make an 
erroneous ruling on instructions did 
not constitute a sufficient exception to 
the ruling when made. Elliott v. 
Roberts, 252 P. 131, 141 Wash. 689; 
Gerber v. Attna Indemnity Co., su- 


pra. 

44. Crimm Lumber Co. v. Walden, 
97 So. 838, 210 Ala. 323. 

45. Coleman v. Gilmore, 49 Cal. 
340. 

46. See cases infra this note. 

[a] In Montana St. § 253 pro- 
vides: “If any party to the trial de- 


sires to except to any instruction giv- 
en by the court, or to the refusal of 
the court to give an instruction asked 
for, or any modification thereof, he 
shall reduce such exceptions to writ- 
ing, and file the same with the clerk, 
before the cause is submitted to the 
jury.” An agreement between coun- 
sel that certain instructions granted 
or refused shall be deemed excepted 
to, without complying with this stat- 
ute, is of no effect. Herman v. Jef- 
fries, 1 P./11,.4 Mont. 518 [error 
dism ‘122 U.S. 634, 30 L.Ed. 1242]. 


{b] In Nebraska, under Code § 
309, to make exceptions to the charge 


of the court to the jury available to 
the party excepting, it is necessary 
that the exceptions be reduced to 
writing, together with so much of the 
evidence as is necessary to explain 
them. Monroe v. Elburt, 1 Neb. 174. 


et Leyland vy. Pingree, 134 Mass. 


48. Mitchell v. Turner, 43 N.E. 403, 
TAO INESVe 39. 


[a] It is sufficient that trial court, 
in modifying requests to charge, 
states, “I give you an exception to 
both your requests to charge,’ and a 
formal exception by counsel is un- 
necessary. Mitchell v. Turner, 43 N. 
Hy. 403, 149 N.Y. 39. 


: ae Leyland v. Pingree, 134 Mass. 
67. 


50. Columbia Mill Co. v. National 
Bank of Commerce, 53 N.W. 1061, 52 
Minn. 224; Henderson v. Bartlett, 53 
N.Y.S. 149, 832 App.Div. 485. 


[a] Exceptions held insufficient.— 
(1) A mere statement by the court 
that “I understand counsel to except 
to my failure to charge all the re- 
quests not charged, and to all modifi- 
cations of requests,’ does not prevent 
any question; nor does it relieve a 
party from pointing out with reason- 
able certainty the particular wherein 
the ruling or the charge is excepted 
to. Henderson v. Bartlett, 53 N.Y.S. 
149, 32 <App.Div. 435. (2) After 
charge of the court, when defendant 
began to state its exceptions, the 
court said: “The exceptions will be 
made so broad that they will cover 
all requests of either plaintiff or de- 
fendant, either as refused or modified 
by the court.” It was held that this 
remark did not dispense with the ne- 
cessity to take exceptions. At most, it 
could be taken only as leave to the 
parties to state their exceptions spe- 
cifically when they should come to 
make up the “case” or bill of excep- 
tions; and even as such it is not com- 
mendable practice, for the purpose of 
an exception to the charge is to call 
the attention of the trial court, be- 
fore the jury retire, to specific in- 
structions or instructions refused, so 


that the court may make any proper’ 


correction before it is too late, which 
it is, when the case or bill of excep- 
tions comes on for settlement. The 
remark did not give leave—the court 
below could not do so—to make up 
the exception in the appellate court. 
Columbia Mill Co. v. National Bank 
Eran ASAD 53 N.W. 1061, 52 Minn. 


51. Henderson v. Bartlett, 53 N. 
Y.S. 149, 32 App.Div. 435. 

52. Utica Nat. Bank & Trust Co. 
v. Nickel, 219 N.Y.S. 556, 128 Misc. 


out, the party must, 
tion available, point out the objectionable language, 
and interpose thereto the exception which has been 
allowed by the court, when the record is made up.°? 
The taking of an exception is notice that coun- 
sel thinks error has been committed, and gives op- 
portunity to correct the error,®? and the record will 
not be corrected after verdict, to note exceptions 
to a refusal to charge, on attorney’s affidavit that, 
out of courtesy to the court and to avoid inter- 
rupting the court’s address to the jury, he uttered 
the word “exception” 
ther the stenographer nor the attorneys sitting close 
As a general rule, under the stat- 
utes,°* exceptions to instructions may be reserved 
either by a bill of exceptions®® or by notes written 
upon the instructions,°* which notation must be 
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in order to make the ques- 


in such a low voice that nei- 


614, 


53. Utica Nat. Bank & Trust Co. 
v. Nickel, supra. 


54. See statutory provisions. 


55. Landers v. Beck, 92 Ind. 49; 
Hersleb v. Moss, 28 Ind. 354; Ayres 
v. Blevins, 62 N.E. 305, 28 Ind.App. 
101; Baldwin v. Shill, 29 N.E. 619, 3 
Ind.App. 291; Rodgers v. Fleming, 
(Tex. Commn.Ap pp 3 Sowa area ae 
[rev (Civ AGB 295 S.W. $26}. 

[a] Bill of exceptions duly ap- 
proved would be an appropriate meth- 


od to preserve oral objections to 
charge. Rodgers v. Fleming, (Tex. 
Commn.App.) 3 S.W.(2a) 77 [rev 


(Civ.App.) 295 S.W. 326]. 


56, Gibbs: v... Wall, 14 BP. 216,710: 
Colo. 153; Malott v. Hawkins, 63 N. 
E. 308, 159 Ind. 127; Clement v. Dry- 
bread, 78 N.W. 2385, 108 Iowa 701; Ben- 
nett v. McDonald, 72 N.W. 268, 52 
Neb. 278. 


a] Manner of making notation.— 
(1) The exception must be noted ei- 
ther on the margin or at the close of 
each instruction. Gibbs v. Wall, 14 
P. 216, 10 Colo. 153; Retseck v. Har- 
bart, 96 N.E. 386, 176 Ind. 441; Mun- 
cie & P. Traction Co. v. Black, 89 N.E. 
845, 173 Ind. 142; Malott v. Hawkins, 
63.) N-Bie308,.159 Ind’ t2% Rooselive 
Roose, 44 N.E. 1, 145 Ind. 162; Lower 
v. Franks, 17 N.E. 630, 115 Ind. 334; 
Landers v. Beck, 92 Ind. 49; Bald- 
win v. Shill, 29 N.E. 619, 3 Ind. App. 
291; Clement v. Drybread, 78 N.W. 
235, 108 Iowa 701; Bennett v. Mc- 
Donald, 72 N.W. 268, 52 Neb. 278; 
Blumer vy. Bennett, 63 N.W. 14, 44 
Neb. 873. (2) Under Burns St. Annot. 
(1908) § 561, providing that excep- 
tions to the giving or refusing of in- 
structions may be taken at any time 
during the term, and entered on the 
minutes, or in writing at the close of 
the instructions requested or given 
by the court of its own motion, in 
which case the excepting party or his 
counsel shall enter at the close of 
each instruction a memorandum, dat- 
ed and signed, and setting forth that 
the party excepts to the giving or 
refusing of each of the above desig- 
nated by number, exceptions to the 
giving or refusing of instructions un- 
der such section may be taken in two 
ways: First, orally, by an entry on 
the court’s minutes, in which case the 
transcript must contain a copy of the 
entry, or the exception is not review- 
able; or second, by a written memo- 
randum at the close of the instruc- 
tion given or refused, dated and 
signed by the party or his counsel; 
and since, if the exception is taken 
by written memorandum, it must be 
taken during the term, and before the 
rulings on motion for new trial, an 
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dated,®7 and signed by the trial judge,®® and by 
appellant or his attorney,°® although it has been 
held that the omission of the judge to sign cannot 


prejudice the rights of appellant.®° 


ute authorizes exceptions to instructions to be taken 
orally, and an exception is so taken, it must be 
noted on the minutes of the court.*? 


Repetition; modification of instruction. 
party has once taken a proper exception to the giv- 
ing or refusal of an instruction, it is not necessary 
again to except or object to any matter covered by 
although there is author- 


39 


the exception first taken,°? 
ity to the contrary.°? So, where 


undated memorandum of exception is 
unavailable; nor can a recital in such 
memorandum that “plaintiff, at the 
time of the giving of the within in- 
structions,’ excepted thereto import 
verity and take the place of an entry 
on the minutes showing the taking 
of an oral exception. Retseck v. Har- 
bart, 96 N.H. 386, 176 Ind. 441. (3) 
Where general instructions are given 
by the court to the jury, embracing 
several distinct propositions, an ex- 
ception cannot be taken to the entire 
series by noting, at the close thereof, 
an exception, but such exception must 
be noted at the close of each distinct 
proposition. Sherlock v. Blooming- 
ton First Nat. Bank, 53 Ind. 73. (4) 
A statement “given and excepted to,” 
written on the margin or at the bot- 
tom of each instruction given by the 


court of its own motion, without 
showing who excepted, does. not 
amount to an exception, although 


dated and signed by the judge. Hab- 
lich v. University Park Bldg. Co., 97 
Nem 539). 277 Ind. 193; Indiana, .ete., 
R. Co. v. Bundy, 53 N.B. 175, 152 Ind. 
590. (5) But an exception to re- 
fusal of exception, by indorsement 
“refused and excepted,” has been held 
sufficient, although it does not dis- 
close which party excepted. Indiana, 
ete, R. Co. v. Bundy, supra. 


{b] In Oklahoma, under Rev. L. 
(1910) § 5003, providing that it shall 
be sufficient to write at the close of 
each instruction, “Refused and ex- 
cepted to,’ or “Given and excepted 
to,” which shall be signed by the 
judge, the denial of a request to in- 
dorse, after each instruction, a par- 
ty’s exception and the ruling and the 
judge’s signature, prior to the deliv- 
ery of the written instructions to the 
jury, is not error, where exceptions 
are saved in record. Lindley v. Kelly, 
147 P. 1015, 47 Okl. 328. 


57. Retseck v. Harbart, 96 N.E. 
386, 176 Ind. 441; Neff v. Masters, 89 
N.E. 846, 173 Ind. 196; Malott v. Haw- 
kins, 63 N.E. 308, 159 Ind. 127; Roose 
v. Roose, 44 N.E. 1, 145 Ind. 162; Behy- 
mer v. State, 95 Ind. 140; Simpson v. 
Sherwin-Williams Co., 155 N.E. 833, 
86 Ind.App. 59; Roach v. Cumberland 
Bank, 111 N.E. 320, 60 Ind.App. 547; 
Grand Rapids, etc., R. Co. v. King, 
83 N.E. 778, 41 Ind.App. ‘701; Inland 

\Steel Co. v. Smith, 75 N.E. 852, 39 
Ind.App. 636 [aff 80 N.E. 538, 168 Ind. 
245]. 

[a] Date is quite as material as 
the signature of the judge.—VFirst, be- 
cause they are both required by the 
statute; and second, because it is the 
date that shows when the exception 
was taken. It takes the place of the 
statement in a bill of exceptions, that 
the exception was taken at the time. 
Behymer v. State, 95 Ind. 140. 


58. Retseck v. Harbart, 96 N.E. 
386, 176 Ind. 441; Malott v. Hawkins, 
63 N.E. 308, 159 Ind. 127; Roose v. 
Roose, 44 N.E. 1, 145 Ind. 162; Ayres 
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Where the stat- 


After a 


a party excepts 


v. Blevins, 62 N.E. 305, 28 Ind.App. 
101; Baldwin v. Shill, 29 N.E. 619, 2 
Ind.App. 291; Central R. Co. v. Cole- 
man, 30 A. 918, 80 Md. 328. 


59. Muncie & P. Traction Co. v. 
Black, 89 N.E. 845, 173 Ind. 142; Wade 
v. Guppinger, 60 Ind. 376; Hersleb v. 
Moss, 28 Ind. 354; Gwinn v. Hobbs, 
118 N.E. 155, 72 Ind.App. 439. 


[a] Statute construed.—(1) Ex- 
ceptions to the giving or refusing of 
instructions taken under Acts (1903) 
p 338 ec 193 § 1, as amended in 1907 
(Acts [1907].p 652 c 283; Burns ‘St. 
Annot. [1908] § 561), providing that 
exceptions may be taken in writing 
at the close of the instructions re- 
quested or given, in which case the 
excepting party or his counsel shall 
enter a memorandum, dated and sign- 
ed, stating that the party excepts, 
etc., must be signed by the party ex- 
cepting or his counsel, signing by the 
trial judge not being sufficient. Neff 
v. Masters, 89 N.E. 846, 173 Ind. 196. 
(2) Under Burns St. Annot. (1914) § 
561, providing that exceptions to in- 
structions can be taken at any time 
during the term orally, or at the close 
of the instructions in writing, signed 
by the excepting party or his coun- 
sel, if taken by written memorandum 
it, is ineffective unless dated and sign- 
ed by the party or his counsel. Roach 
v. Cumberland Bank, 111 N.E. 320, 60 
Ind.App. 547. (3) But such section 
did not repeal § 560, providing that 
the judge could sign such memoran- 
da, and either way is_ sufficient. 
Gwinn v. Hobbs, 118 N.E. 155, 72 Ind. 
App. 439. 


60. Gibbs v. Wall, 14 P. 216, 10 
Colo. 153. 
61. Roach v. Cumberland Bank, 


111 N.E. 320, 60 Ind.App. 547. 


[a] In Oklahoma an exception to 
an oral instruction is sufficiently sav- 
ed where it is excepted to orally, and 
the instructions and exceptions are 
taken by the stenographer and certi- 
fied in the case-made. Hurst v. Hill, 
122 P. 513, 32 Okl. 532, (holding that 
this has the same effect as an excep- 
tion noted at the close of a written 
instruction). 


62. Evans v. Clark, 40 S.W. 771 
1 Ind.T. 216; Baltimore, etc., R. Co 
v. Lee, 55 S.B. 1, 106 Va. 32. 


[a] For example, where a party 
objects to an instruction, and makes 
the objection the subject of a bill of 
exceptions, the failure to object to a 
subsequent instruction embodying the 
same principle does not impair his 
right to rely on the exception taken, 
Baltimore, etc., R. Co. v. Lee, 55 S.B. 
I LO Warns 4 


68. Long-Bell ._ Lumber: Co. vy. 
Webb, 52 P. 64, 7 Kan.App. 406 (error 
waived where exception to instruc- 
tion was not repeated when instruc- 
tion was repeated). 


64. Connecticut Mut. Life Ins. Co. 
Vv. Hillmon, 23 Si€ty 294) 188 U.S) 208, 


[§§ 732-733 


to the refusal to give a certain instruction, he need 
not repeat such exception when the contrary of such 
request is given in the general charge,°* although 
there is contrary authority.°> But, where the court, 
in giving the jury an additional charge at their 
request, repeats a charge previously given, an ex- 
ception to the additional charge does not apply to 
the one so repeated.*® 


[§ 733] 5. Sufficiency and Scope of Objections or 
Exceptions in General. Objections or exceptions re- 
lating to instructions should be specific, pointed, 
and explicit, showing specifically and precisely what 
ruling is claimed to be error.®* 


ny 


This result may be 


47 L.Ed. 446; Long-Bell Lumber Co. 
v. Stump, 86 F. 574, 30 C.C.A. 260; 
Evans.v. Clark; 40 Siw. 771; 1 Ind: 
T. 216; Earle v. Thomas, 14 Tex. 583. 


[a] In Indiana, Acts (1903) p 338 
ec 193 § 1, providing that, if the court 
shall modify a requested instruction, 
the instruction as modified shall be 
written out at full length and given 
as one of the instructions of the court 
on its own motion, and the requested 
instruction shall be refused, and that 
exceptions to the giving or refusing 
of instructions may be taken, does 
not contemplate the taking of an ex- 
ception to the modification of a re- 
quested instruction, and such an ex- 
ception is not properly taken. In- 
land Steel Co. v. Smith, 75 N.E. 852, 
39 Ind.App. 636 [aff 80 N.E. 538, 168 
Ind. 245]. 


[b] In Missouri an amendment of 
instructions asked, and the giving of 
them as amended, is equivalent to re- 
fusing them, and the party requesting 
them has the full benefit of his ex- 
ceptions to the court’s action. Allen 
v. Mansfield, 82 Mo. 688. 


65. See cases infra this note. 


[a] Modification of instrnctions.— 
(1) An exception taken to the ruling 
of the court’ in refusing to give an 
instruction asked will not embrace a 
ruling modifying the instruction, no 
exception being specifically taken to 
the latter ruling. Chicago City R. 
Co. v. Mumford, 97 Ill. 560. (2) When 
a request is refused, either expressly 
or impliedly, and a modified or inde- 
pendent proposition is charged in- 
stead, correct practice requires a par- 
ty who considers himself aggrieved 
to except to the refusal to charge as 
requested, and, by an independent ex- 
ception, to the charge as made. Bro- 
zek v. Steinway R. Co., 55 N.E. 395, 
161 N.Y. 63. 


66. Wade v. Guppinger, 
376. roe 


67. U.S.—S. A. Lynch Enterprise 
Finance Corporation vy. Dulion, 45 F. 
(2d) 6; Bank of Italy v. F. Romeo & 
Co. 2877 E. 5: 


Ala.—Conway v. Robinson, 113 So. 
531, 216 Ala. 495. 

Ark.—Gregory v. Missouri Pac. R. 
Co., 270 S.W..621, 168 Ark. 469. 

Dak.—Kennedy v. Falde, 29 N.w. 
667, 4 Dak. 319. 

D.C.—Pistorio v. Washington R. & 
E. Co., 46 App.D.C. 479. 


Ga.—Evitt v. HEvitt, 128 S.B. 661, 
run Ga. 497; Cleghorn.v. Love, 24 Ga. 


Me.—Atkins v. Field, 
Me. 281, 56 Am.S.R. 424 
Mass.—Letchworth v. Boston & M. 
R. R., 108 N.E. 500, 220 Mass. 560. 
N.J.—Packard v. Bergen Neck R. 
Co., 25 A. 506, 54 N.J.Law 553. 
N.Y.—Schoepflin' v. Coffey, 56 N.E. 
502, 162 N.Y. 12; Bosley v. National 


60 Ind. 


36 A. 375, 89 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 733-734] 


accomplished either by excepting to so much of the 
charge as instructs the jury that the law is so and 
or by stating, by way of recital, the part 
of the charge excepted to;°®® or by calling on the 
court to charge in a certain way; and if the court 
refuses so to “charge, then by excepting to such re- 
in an exception to a 
portion of a charge, to repeat the language except- 
ed to, although this is strictly the more accurate 
it is sufficient if the attention of the 
court is fairly directed to the error complained of,*? 
either by a recital of the language used, or of its 
Exceptions to be sufficient must 
An exception attribut- 
ing to the court language not contained in the in- 
struction,7®> as where the exception is to so much 
of the charge as is described in the exception and 


80;°° 


fusal.“° It is not essential, 


} +71 
practice; 


very substance.7 
be to the charge as made.7# 


Mach. Co., 25 N.E. 990, 123 N.Y. 550; 
Minick v. Troy, 83 N.Y. 514 [aff 19 
Hun. 253]; Boeken v. Hardenberch, 
60 N.Y. 8 [aff 37 N.Y.Super. Sate 
Lack v. Weber, 113 N.Y.S. 102, 
Mise. 91: Schaff v. Miles, 31 NYS. 
134, 10 Misc. 395. 


Tex.—Stamper v. 
App.) 29 SW. (2a) 883; 
Mm, By. Lo. v. Hines, 
W.(2d) 641. 


And see infra § 734 et seq. 


[a] Rule stated.—Where it is in- 
tended to except to a specific propo- 
sition or to particular remarks of a 
judge in his charge to the jury, coun- 
sel making the exception should. point 
out the proposition clearly and dis- 
tinctly, and in language so plain that 
there can be no doubt as to the real 
character of his exception or as to 
what was actually intended, and 
thereby enable the judge to correct, 
modify, or change the language used 
if he deems it proper, and to prevent 
any misconception or misapprehen- 
sion as to the portion of the charge 
to which the exception was intended 
to apply. 
etc., R. Co., 84 N.E. 397,191 N.Y. 416. 

[b] 
(1) Exception to “that part of charge 
defining wantonness” is too indefinite. 
Conway v. Robinson, 113 So. 531, 216 
Ala. 495. (2) An exception taken by 
describing a subject covered by the 
court in an oral charge, not except- 
ing to a precisely designated state- 
ment of the court, ig insufficient. Bir- 
mingham Ry., Light & Power Co. v. 
Friedman, 65 So. 939, 187 Ala. 562. 


68. Packard v. Bergen Neck R. Co., 
25 A. 506, 54 N.J.Law 553; Potts v. 
Clarke, 20 N.J.Law 536. 


69. Indiana Fruit Co. v. Sandlin, 
54 S.BE. 65, 125 Ga. 222; Packard v. 
Bergen Neck R. Co., 25 A. 506, 54 N. 
J.Law 553; Potts v. Clarke, 20 N.J. 
Law 536; Norris v. Clinkscales, 37 
Sale $2155 59° 8:C.. 232. 

{a] In ac ; 
charge, it is said to be the better 
practice to state clearly the error 
complained of. Norris v. Clinkscales, 
37 S.E. 821,59 S.C. 232. 


{[b] Practice of excepting to frac- 


Scholtz, roe 
Gulf, C. & S. 
(Civ. App.) 4 8. 


tions of sentence in a judge’s charge: 


is not to be commended. It is better 
at least to give the entire sentence; 
and an exception to mere disjointed 


fragments will often be so improper’ 


that the appellate court will not deal 
with it at all. Indiana Fruit Co. v. 
Sandlin, 54 S.BE. 65, 125 Ga. 222. 

70. Packard v. Bergen’ Neck R. 
Co., 25 A. 506, 54 N.J.Law 553; Potts 
v. Clarke, 20 N.J:Law 536. 

Exceptions to failure or refusal to 
instruct generally see infra § 742. 


71. What Cheer Coal Co. v. John- 


Clark v. New York Cent.,, 


Exceptions held insufficient.— ' 


In addition to quotation from. 
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fact.78 


son, 56 F. 810, 6 C.C.A. 148; 
v. Livingston, TONG Year ne, 

[a] In Alabama it has been held 
that an exception to an instruction 
must recite the instruction and give 
the court an opportunity to correct 
or modify it, and an exception mere- 
ly toa charge on a subject, without 
setting out the instruction, is not suf- 
ficient. Birmingham Ry., Light & 
Power Co. v. Cockrum, 60 So. 304, 179 
Ala. 372. 


72. U.S.—What Cheer Coal Co, v. 
Johnson, 56 F. 810, 6 C.C.A. 148. 


ra eeers v. Mahoney, 62 Cal. 


People 


Colo.—Lewis v. La Nier, 270 P. 656, 
84 Colo. 376. 

N.Y.—People v. Livingston, 79 N.Y. 
ae: Prescott v. Tousey, 50 N.Y.Super. 
12. ; 


Or.—Scott v. Astoria R. Co., 72 P. 
594, 43 Or. 26, 99 Am.S.R. 710, 62 L. 
R.A. 543. 


[a] Objection to modification of 
instruction sufficiently directed 
court’s attention to objectionable 
words, without repeating them. Lew- 
is v. La Nier, 270 P. 656, 84 Colo. 376. 


73. Phoenix Assur. Co. v. Lucker, 
U7 FF. 243," 23 .C.C.A. 139; Atkins v. 
Field, 36 A. 375,89 Me. 281, 56 Am.S. 
R. 424; Smith v. Atlantic City R. Co., 
65 A. 1000, 74 N.J.Law 452; McGin- 
ley v. U. S. Life Ins. Co., 77 N.Y. 495; 
Sipe oe vy. Hauseman, 7 N.Y.Civ.Proc. 


74. Kemp v. Holcomb, 53 N.Y. 633 
mem; Wilbur v. Wilbur, 53 N.Y. 633 
mem, 

75. Heilman v. Lazarus, 90 N.Y. 


672 mem, 12 Abb.N.Cas. 19, 65 How. 
Pr, 95 [aff 24 Hun 661]; Brush v. 
Long Island R. Co., 42 N.Y.S. 103, 10 
App.Div.. 535 [aff 53 N.H. 1123, 158 


N.Y. 742]; Anderson v. Harper, 70 
P. 965, 30 Wash, 378. { 
[a] For example, error in requir- 


ing the jury to allow interest in an 


action for tort cannot be availed of! 


under an exception so worded as tto 
indicate that the instruction merely 
permitted their awarding interest, in 
which case the instruction would have 
been correct. Brush v, Long Island 
R. Co., 42 N.Y.S. 103, 10 App. Div. 535 
[aff 53 N.B. 1123,':158 N.Y. 742]. 


76. Browning v. Marvin, 2 N.E. 
635, 100 N.Y. 144; Homer v. Everett, 
oot a 641 mem [aff 47 N.Y.Super. 
293]. 


é aie Bowater v. Worley, 57 F.(2d) 
70. 
78. Burroughs Adding Mach. Co. 


v. Van Deusen, 138 N.Y.S. .839, 78 


Misc. 643. 

[a] MTllustration.—An exception to 
a charge is bad, where it assumes that 
a written contract governs the rela- 
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the court made no such charge as is stated there- 
in,’® is bad, as is an exception which assumes the 
excepting party’s version of disputed facts,*’ or 
assumes as a matter of law what is a question of 
An objection to an instruction is ineffec- 
tive where it is inconsistent with other contentions 
of the objecting party.7® 


[§ 734] 6. Objections or Exceptions to Instruc- 
tions Given—a. Necessity of Specific Objection or 
Exception in General—(1) Rule Stated. 
to the qualifications and exceptions hereinafter 
stated,®°® it is ordinarily held that a general objec- 
tion or exception to an entire charge, or to a part 
thereof, where such charge or part objected to con- 
tains separate and distinct propositions, is insuffi- 
cient,®1 if the charge is not inherently errone- 


Subject 


tion of the parties as matter of law, 
when it is a question of fact whether 


it does. Burroughs Adding Mach. Co. 
v. Van Deusen, 138 N.Y.S. 839, 78 
Misc. 643. 

79. Lee v. Northwestern R. Co., 65 


S:E. 1031; 84 Sic: 125: 

{a]. Rule applied.—Where, in an 
action for- injuries at a crossing, de- 
fendant contends that an instruction 
is erroneous as using the words ‘“‘con- 
tributed to,” instead of ‘‘caused,”’ and 
also contends that the complaint is 
erroneous as using the word ‘‘caus- 
ed,” instead of the words ‘‘contribut- 
ed to,’’ the contentions are inconsist- 
ent and untenable. Lee v. North- 
rear R. Co., 65 S.E. 1031, 84 S.C. 


80. See infra § 736. 


81. U.S.—Norfolk & W. R. Co. v. 
Earnest, 33 S.Ct. 654, 229 U.S. 114, 57 
L.Ed. 1096; Newport News, etc., Co: 
v. Pace, 15 S.Ct. 748, 158 U.S. 36, 39 
L.Ed. 887; Baltimore, ete), FR. Co. v. 
Mackey, 15 S.Ct. 491, 157 U.S. nes 
Wd: 624) Holder ve Ui. Shs 1459 
YO! 150" UsSy (91. 3 Eds 010s van 
Stone v. Stilwell, ete., Mfg. Co., 12 
Set. L8iy 149 U.S. 128, 35 L.Ed. 961; 
Block vy. ‘Darling, 11 §.Ct. 832, 140 U. 
S. 234, 35 L.Ed. 476; White v. Barber, 
8 S.Ct. 221, 123 U.S. 392, 31 L.Ed. 243; 
Burton v. West Jersey Ferry Co., 5 
S.Ct. 960, 114 U.S. 474, 29 L.bd. 215; 


Washington, ete;;) RR. Co. v. Varnell, 
98 U.S. 479, 25 L.Ed. 238; Stimpson 
v. West Chester R. Cox 4 How. 380, 


Tiedt Ov OrESor Ac Lynch Enter- 
prise Finance ‘Corporation v. Dulion, 
45 E.(2d) 6; Sacramento Suburban 
Fruit Lands Co. v. Zdarsky, 36 F.(2d) 
939; New Lork Life Ins. Co. v. Ross, 
30 F.(2d) 80 [cert den 49 S.Ct. 348, 
279 U.S. 852, 73 L.Ed. 995]; Hays v. 
Stine, 289 F. 224; United States Coal 
Co. v. Pinkerton, 169 F. 536, 95 C.C.A. 
84; Chicago Great Western R. Co. 
v. McDonough, 161 F. 657, 88 C.C.A. 
517; Hrie R. Co. v. Littell, 128 F. 546, 
63 C.C.A. 44; Hindman v. Louisville 
Nat. Bank, 112 F. 931, 50: C.ClA. 623) 
57 L.R.A. 108 [cert den 22 S.Ct. 943, 
186 U.S. 483, 46 L.Ed. 1261]; Pitts- 
burgh, etce., R. Co. v. Thompson, 82 
F. 720, 27 C.G.A. 333; Newman v. Vir- 
ginia, etc, Steel, ete., Co., 80 F. 228, 
25 C.C.A. 382; Phoenix Assur. Co. v. 
Lucker, 77 F. 243, 23 C.C.A. 139; Thom 
V., Rittard, 624k. 232) 110) C.CeAar bo 
[cert den 15 S.Ct. 1043, L597 U:Sa 268. 
40 L.Ed. 142]; Cleveland, CLG us Co. 
v. Zider, 61 F. 908, 10 C.C.A. bal: 
neue Vv. ‘Bushnell, COMES 8S, ONO. CeA- 


Ala.—Liverpool & London & Globe 
Ins. Co., Limited, of England v. Mc- 
Cree, 105 So. 901, 213 Ala. 534; Ste- 
venson v. Moody, 3 So. 695, 83 Ala. 
418; South & North Alabama R. Co. 
v. McLendon, 63 Ala. 266. 


Ark.—Missouri Pac. R. Co. v. My- 


- 
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ers, 23 S.W.(2d) 980, 180 Ark, 1067; 
Murphy v. Clayton, 15 S.W.(2d) 391, 


179 Ark. 225; Pacific Mut. Life Ins. 
Co. v. Smith, 266 S.W. 279, 166 Ark. 
403; Fox v. Spears, 93 S.W. 560, 78 
Ark. 71; Fones y. Phillips, 39 Ark. 
17, 43 Am.R. 264; Lambeth v. Ponder, 
33 Ark. 707. 


Cal.—Love v. Anchor Raisin Vine- 
yard Co., 45 P. 1044; Bernstein v. 
Downs, 44 P. 557, 112 Cal. 197; Caval- 
laro v.. Texas, ete. R. Co., 42 P. 918, 
110 ‘Cal.-348, 52 Am.S:Re94:" Frost: vi 
Grizzly Bluff Creamery Co., 36 P. 929, 
102 Cal. 525; Moore v. Moore, 34 P. 
90; Gillaspie v. Hagans, 27 P. 34, 90 
Cal?) 90;.>Cockrill -vs-Hall, 18. P../318, 
2o.Cateno2 sDixol Vv. Alen, 11 iP. 179; 
69 Cal. 527; Brown v. Kentfield, 50 
Cal. 129; Sill v. Reese, 47 Cal. 294; 
Shea v, Potrero, etc, R. Co., 44 Cal. 
414; Hicks v. Coleman, 25 Cal. 122, 
85 Am.D. 103. 


Colo.—Meek v. Smith, 149 P. 627, 
59 Colo. 461; Edwards v. Smith, 27 
Pp. 809; 16. Colo. 529% Wray v.. Carpen- 
ter, 27 P. 248, 16 Colo. 271, 25 Am.S.R. 
265; McFeters v. Pierson, 24 P. 1076, 
15 Colo. 201, 22 Am.S.R. 388; Keith 
v. Wells, 23 P. 991, 14 Colo. 321; Woo- 
ton v. Seigel, 5 Colo. 424; Coon v. 
Rigden, 4 Colo. 275; Big Hatchet Con- 
sole Min. Co. <v. ‘;Colving. 75 P.-605, 19 
Colo.App. 405; Holman v. Boston 
Land, etc., Co. 45 P. 519, 8 Colo-App: 
2oc5 paacobs. Vv. Mitchell; 3 P: 235, 2 
Colo.App. 456; Patrick Red Sand- 
stone Co. v. Skoman, 29 P. 21, 1 Colo. 
App. 323. 


Dak.—McCormack v. Phillips, 34 N. 
W. 39, 4 Dak. 506; Kennedy v. Falde, 
29 N.W. 667, 4 Dak. 319. 


D.C. hapman v. Capital Traction 
Co., 37 App:D.C. 479; District of Co- 
lumbia v. Duryee, 29 App.D.C. 327, 10 
Ann.Cas. 675; Ryan v. Washington, 
ete, BR. Co. 8) App. DiC. 542. 


Ga.—Coniff v. Hunnicutt, 122 S.E. 
694, 157 Ga. 823; Rogers.v. Rogers, 74 
Ga. 598; Rogers v. Tillman, 72 Ga. 
479; Thomas v. Parker, 69 Ga. 283; 
Thompson v. Feagin, 60 Ga. 82; 
Saulsbury v. Wimberly, 60 Ga. 78; 
Harris v. Harris, 53 Ga. 678; Smith v. 
Atwood, 14 Ga. 402; Heinz v. Backus, 
128 S.B. 915, 34 Ga.App. 208. 


\ Hawaii.—Hawaii v. Lau Chong, 20 
Hawaii 235. 


Idaho.—Black v. Lewiston, 13 P. 80, 
2 Idaho (Hasb.) 276. 


Ill.—Razor v. Razor, 31 N.E. 678, 
142) 01l,2375; Continental Inv., ete. 
Soc. v. Schubnell, 63 Ill.App. 379; 
Mather Electric Co. v. Matthews, 47 
MlsApp: 5507. Cincinnati, ete. R...Co. 
v. Ducharme, 4 Jll.App. 178. 


Ind.—Baker v. McGinniss, 22 Ind. 
257; Aurora v. Cobb, 21 Ind. 492; 
Sipe v. Sipe, 14 Ind. 477; Hawk v. 
Crago, 12 Ind. 369; Branham v. State, 
11 Ind. 553; State v. Bartlett, 9 Ind. 
569; Baltimore, etc., R. Co. v. Spauld- 
ing, 52 N.E. 410, 21 Ind.App. 323; 
Kelly v. John, 41 N.E. 1069, 13 Ind. 
App.) 579. 


Kan.—Fleming v. L. D. Latham & 
Co, SO Pai66, 45) Kan, 7733" Ryan Vv. 
Madden, 26 P. 679, 46 Kan. 245; 
Young v. Youngman, ao) PY 209.) ab 
Kan. 65; Stith v. Fullinwieder, 19 P. 
314, 40 Kan. Tos) PARTS Ns Struve, 16 
P. 686, 38 Kan. 306; State v. Wilgus, 
4 P. 218, 32 Kan. 126; Bard v. Elston, 
1 P. 565, 31 Kan. 274; Fullenwider 
v. Ewing, 25 Kan. 69; Atchison v. 
King, 9 Kan. 550. 


Me.—State v. Pike, 65 Me. 111. 


Md.—Lockerman v. Eastern Shore 
Trust Co., 126 A. 140, 146 Md. 330. 


Mass.—Roselli v. Riseman, 182 N.B. 
567; Buchholz v. Green Bros. Co., 172 
N.E. 101, 272 Mass. 49; Callahan v. 
Fleischman Co;, 5160 N.E. 249, 262 
Mass. 437; Cereghino v. Giannone, 
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142 N.E. 153, 247 Mass. 319; Chestnut 
v. Sawyer, 126 N.E. 2738, 235 Mass. 
46; Herrick v. Waitt, 113 N.E. 205; 
Savage v. Marlborough St. R. Co., 71 
N.E. 531, 186 Mass. 203; Chenery v. 
Fitchburg R. Co., 35 N.E. 554, 160 
Mass. 211, 22: L.R.A. 575; Hunting v. 
Downer, 23 N.E. 832, 151 Mass. 275; 
Rock v. Indian Orchard Mills, 8 N.E. 
401,142 Mass. 522; .Curry v. Porter, 
125 Mass. 94. 


Mich.—Edgell v. Francis, 48 N.W. 
1095, 86 Mich. 232; McAllister v. 
Engle, 17 N.W. 694, 52 Mich. 56; 
Geary v. People, 22 Mich. 220. 


Minn.—Reed v. W. B. Northrup Co., 
206 N.W. 400, 165 Minn. 210; Linde- 
roth v. Kieffer, 203 N.W. 415, 162 
Minn. 440; Murphy v. Collins, 193 
N.W. 468, 155 Minn.,290; Nelson v. 
Chicago, M. & St. P. Ry. Co., 165 N.W. 
866, 139 Minn. 52; Steffenson v. Chi- 
cago, Mete;, (Rin l©0:,, oom IN: Wie 6.00; 51 
Minn. 531; Cole v. Curtis, 16 Minn, 
182; Foster v. Berkey, 8 Minn. 351. 

ont.—Schmuck vy. Beck, 234 P. 477, 


72 ont. 606; Woods v. Berry, 14 P. 
758, 7 Mont. 195 [error dism 12 S.Ct. 


977, 145 U.S. 629, 36 L.Ed. 853]; Gum 
v. Murray, 9 P. 447, 6 Mont. 10; Mc- 
Mont. 


Kdnistry “vi (Clark. TP 09) 4 
370. 


Neb.—American F. Ins. Co. v. Land- 
fare, 76 N.W. 1068, 56 Neb. 482; Blue 
Valley Lumber Co. v. Smith, 67 N.W. 
159, 48 Neb. 293; Omaha v. McGavock, 
66 N.W. 415, 47 Neb. 313; Hedrick v. 
Strauss, 60 N.W. 928, 42 Neb. 485; 
Denver First Nat. Bank v. Lowrey, 54 
N.W. 568, 36 Neb. 290; Walker v. 
Turner, 42 .N-W. 918, 27 Neb. 103; 
Brooks v. Dutcher, 38 N.W. 780, 24 
Neb. 300; Omaha Hotel Assoc. v. 
Walter, 36 N.W. 561, 23 Neb. 280; 
Brooks v. Dutcher, 36 N.W. 128, 22 
Neb. 644. 


N.H.—Guertin v. Hudson, 53 A. 736, 
Td YN. FE 5 05a Barris “v. Smiths. 525 Ay 
854, 71 N.H. 330; Emery v. Boston, 
Clon Reon esG eAn sole, On ONE Elana oes 
Hdgerly v. Union St. R. Co., 36 A. 558, 
67 N.H. 312; Reynolds v. Boston, etc., 
R. Co., 43 N.H. 580. 


N.J.—Fenning, DeraVusch SECO. 
Greenfield, 153 A. 574, 107 N.J.Law 
272; Carambas v. Armin Berigda, 
Ine., 140 A. 919, 104 N.J.Law 433 [aff 
136 A. 729, 103 N.J.Law 313]; Tim- 
lan iv. VW Dilworth, 67.A> 4835 Na 
Law 100 [rev 71 A. 33, 76 N.J.Law 
56815 Smith viAtlantic City (RY.Co, 
65 A. 1000, 74 N.J.Law 452; Schneider 
v. Winkler, 70 A. 731, 74 N.J.Law 71; 


Packard v. Bergen Neck R. Co., 25 
A. 506, 54 N.J.Law 553; Oliver v. 
Phelps; 21 N.J-law 597; Potts v. 
Clarke, 20 N.J.Law 5386; Vitolo v. 


Nicotera Loan Co., 
Mise. 624. 

N.M.—Probst Vv. Presbyterian 
Church Gen. Assembly Domestic Mis- 
Sions,~5: P.y 702,008 IN.M.2 3873 [rev on 
other grounds 9 S.St;, 263, 129 U.S. 
182; 32 L.bd. 642). 

N.Y.—Jones v. Gould, 103 N.E. 720, 
209. NY. 419 Murdock v. Gould, 86 
N.B £2), 198 N.Y. DS Clark. vy. New 
York Cent., ete; Rano, 184 JN. ost, 
191 N.Y. 416; Brozek v. Steinway R. 
Cor DD INGE). 05, U6 Ne. Gos Snow. vi 
Pulitzer, 36 N.H. 1059, 142 N.Y. 263; 
Huerzeler v. Central Cross Town R. 


160 A. 89, 10 N.J. 


Co., 34 N.E. 1101, 1389 N.¥. 490; Abel 
v. Delaware, etc., Canal Co., 28 N.E. 


663, 128 N.Y. 662 mem, 38 Silv.App. 
569; Bishop v. Goshen, 24 N.E. 720, 
120 N.Y. 387; Cumming v. Brooklyn 
City, Re Cor, OPN By 8555 nO) Niven (6:69 
mem, 1 Silv.App. 345, 21 Abb.N.Cas. 
1, 25 N.Y.Wkly.Dig. 506; Coddington 
v. Brooklyn Crosstown R. Co., 5 N.E 
797, 102) N.Y.) 66; Krumimi vi Beach, 
96 N.Y. 8398 faff 25 Hun 293]: Mc- 
Ginley v. U.-S: Life Ins: Co:,)77 INSY. 
495. [aff 8 Daly,.390];  Requa vy. 
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Rochester, 45 N.Y. 129, 6 Am.R. 52; 
Paige v. Willet, 38 N.Y. 28, 5 Transcr. 
A. 27; Oldfield v. New York, etc., R. 
Co., 14 N.Y. 310 [aff 3 E.D.Smith 103]; 
Caldwell v. Murphy, 11 N.Y. 416 [aff 
8 N.Y.Super. 233]; Jones v. Osgood, 
6 N.Y. 233; Kluender v. Lynch, 2 
Abb.Dec. 538, 4 Keyes 361; Kenzel v. 
Kirk, 2 Abb.Dec. 500, 32 How.Pr. 269 
[aff -37% Barb... 113,, 21. How.Pre 28415 
Gilliland v. Delaware & Hudson Co., 
202 N.Y.S. 710, 207 App.Div. 509; De- 
lano v. Columbia Machine Works & 
Malleable Iron Co., 166 N.Y.S. 103, 
179 App.Div. 153 [aff 123 N.E. 862, 
226 N.Y. 660]; Chinn v. Ferro-Con- 
crete Const. Co., 132 N.Y.S. 850, 148 
App.Div. 368 [aff 105 N.E. 1081, 210 
N.Y. 634]; Tucker v. Dudley, 111 N. 
Y.S. 700, 127 App.Div. 403 (recogniz- 
ing rule, but holding it inapplicable); 
Jones v. Hoadley. 101 N.Y.S. 470, 115 
App.Div. 479 [aff 89 N.E. 1102, 196 
N.Y. 512]; Piper v. New York Cent., 
ete, R. Co., 34 N.Y.S. 1072, 89 Hun 
76; Mann v. Brooklyn, 17 N.Y.S. 643, 
63 Hun 627 [aff 34 N.E. 512, 138 N.Y. 
637]; People v. McKenna, 12 N.Y.S. 
493, 58 Hun 609; Van Ostran v. New 
York Cent:, ete; R: Co:,.35 Hun: 590; 
Krumm v. Beach, 25 Hun 296; Sheri- 
dan v. New York, 8 Hun 424; Walsh 
v. Mead, 8 Hun 394; Robinson v. New 
York, etc., R. Co., 27 Barb. 512; Mc- 
Burney v. Cutler, 18 Barb. 203; Wood- 
ruff v. Beekman, 43 N.Y.Super. 285; 
Detroit Water Com’rs~v. Burr, 35 
N.Y.Super. 533; Emmons v. Barnes, 
4 Daly 420; Carland v. Day, 4 E.D. 
Smith 251; Haas v. Brown, 47 N.Y.S. 
606, 21 Misc. 434 [aff 46 N.Y.S. 540, 


20 Misc. 672]; Rheinfeldt v. Dahl- 
man, 43.N.Y.S. 281, 19 Mise. 162 [aff 
42 N.Y.S. 465, 18 Mise. 558]; Eben- 


reiter v. Dahlman, 42 N.Y.S. 867. 19 
Mise. 9 [aff 41 N.Y:S: 559, 18 Misc. 
351]; Horowitz v. Hamburg-Ameri- 
can Packet Co., 41 N.Y.S. 54, 18 Mise. 
24; Demann vy. Highth Ave. R. Co., 
30 N.Y.S. 926, 10 Mise. 194; Deitch 
v: Schanning, 714. N.YoS! "126% Fiten 
vy. Livingston, 7 How.Pr. 410; Simp- 
ae & Isaacs v. Downing, 23 Wend. 

N.C.—Harrison v. Norfolk-Southern 
Ro Co. lds Se 678. San. SiGe 
Hampton v. Norfolk, ete, R. Co., 27 
S32 0G a2 OnIN. C534 ob ml eveAw eQOer 
Kendrick v. Dellinger, 23 S.E. 438, 117 
N.C. 491; Shober v. Wheeler, 18 S.E. 
$28, 13 NC. 3105) Davisavea Duvaleeng 
S.E. 528, 112 N.C. 833; Hemphill v. 
Morrison, 17 S.E. 585, 112 N.C. 756; 
Ward v. Albemarle, ete, R. Co., 16 
SE, O20 12 NIG. AG S= Ein som™ ve 
Powell, 14 S.E. 301, 109 N.C. 534; Bot- 
toms v. Seaboard; ete., R. Co., 13 S.E. 
13:8, 109 N-Co 12s oState vo ElowelleLe 
SiS 56957107 Ni. “885s hvercteay:. 
Williamson, 12 S.E. 187, 107 N.C. 204; 
Burwell v. Sneed, 10 S.E. 152, 104 N.C. 
118; Dugger v. McKesson, 6 S.E. 746, 
100 "N.C. 1; Newby v. Harrell, 5 S.E. 
284, 99 N.C. 149, 6 Am.S.R. 503: Cau- 
dle v. Fallen, 4 SB. 40, 98 N.C. 411; 
Barber v. Roseboro, 1 S.E. 849, 97 
N.C. 192; Clements v. Rogers, 95 N.C. 
248; McDonald v. Carson, 94 N.C. 
AO) BOstave BOS SiN Ourdate 


N.D.—Pease. v. Magill, 
260, 17 N.D. 166. 


Okl.—Duroderigo v. Culwell, 152 P. 
605, 52 Okl. 6; Higgins v. Street, 92 
lee 153, LOO 45, Mise eASN Ss 398, 
14 Ann.Cas. 1086; Dunham vy. Hollo- 
way, 41 P. 140, 3 Ok. 244 [aff 18 S.Ct. 
784, 170 U.S. 615, 42 L.Ed. 1165]. 


Or.—J. A. Campbell Co. v. Corley, 
13) ee NC20)) SOO ete be Vv. Shope 
P.(2d) 308; Adskim v. Oregon-Wash- 
ington R. & Nav. Co, 2716 Peel O94 
L290 «Orel Gos Reimers Ws Pierson, 
173 P. 486,958 Or. “86;\ McAlister 
v. Long, 54 P. 194, 33 Or. 368: Nickum 
Vv. Gaston, socom: 671, 36: vies 31, 24 Or. 
380; Langford v. Jones, 22.P. 1064, 18 


115 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Or. 307. 


R.I.—Ralph v. Taylor, 82 A. 279, 
Cay SBP way ats 

S.C.—St. Andrews Parish Tp 
Com’rs v. Charleston Min., ete., Co., 
57 S.E. 201; 76 S.C. 382; Tinsley v. 


Western Union Tel. Co., 51 S.E. 913, 
72, S.C. 350; Carter v. Kaufman, 45 
SiBs-1017; 967 «SiC. 4456; Pearson .v: 
Spartanburg County, 29 S.E. 1938, 51 
S.C. 480; Gable v. Rauch, 27 S.E. 555, 
50 S.C. 95; Davis v.. Elmore, 19 S.E. 
204, 40 S.C. 583; Dobson v. Cothran, 
ISVS. 679 e384 SiC. Ls: sNortons v. 
Livingston, 14 S.C. 177. 


S.D.—Werth v. Davidson, 239 N.W. 
751; Reeves v. National Fire Ins. Co. 
of Hartford, Conn., 170 N.W. 575, 41 
S:D: 3415 4) “ACL. R... 1293). Wood! v. 
Dodge, 120 N.W. 774, 23 S.D. 95. 


Tex.—Stedman Fruit Co. vy. Smith, 
(Civ.App.) 45 S.W.(2d) 804; City of 
Wichita Falls v. Whitney, (Civ.App.) 
26 S.W.(2d) 327; Hutton v. Burkett, 
(Civ.App.) 18 S.W.(2d) 740; Cleburne 
St. Ry. Co. v. Barnes, (Civ.App.) 168 
S.w. 991. 


Utah.—McLaughlin v. Chief Consol. 
Mining~Co., 220 P. 726, 62 Utah 532; 
Everts v. Worrell, 197 P. 1043, 58 
Utah 238; Farnsworth v. Union Pac. 
Coal Co., 89 P. 74, 32 Utah 112; Neb- 
eker iv. Harvey, 60 P. 1029, 21 Utah 
363; Pool v. Southern Pac. Co., 58 


PP: 326, 20 Utah 210; Scott ‘vy... Utah 
Consol. Min., ete., Co., 56 P. 305, 18 
Utah 486; Scoville v. Salt Lake City, 


39 P. 481, 11 Utah 60; Marks v. Tom- 
Kins, 27 Ps 6, Ve Utah: 424. 


Vt.—Luce v. Hassam, 58 A. 725, 76 
Ae 450; Goodwin yv. Perkins, 39 Vt. 


Wash.—Davis v. North Coast 
Transp. Co., 295 P. 921, 160 Wash. 576; 
Cunningham v. Seattle Electric R., 
ete, Co, 28 P.-745, 3 Wash. 471. 


Wis.—Lee v. Hammond, 90 N.W. 
1073, 114 Wis. 550; Luedtke v. Jef- 
fery, 61 N.W. 292, 89 Wis. 136; Smith 
v. Coleman, 46 N.W. 664, 77 Wis. 343; 
Meno v. Haeffel, 1 N.W. 31, 46 Wis. 
282; Dean v. Chicago, etc., R. Co., 43 
Wis. 305; Sabine v. Fisher, 37 Wis. 
376; Hamlin v. Haight, 32 Wis. 237; 
Strachan v. Muxlow, 31 Wis. 207; 
Tomlinson v. Wallace, 16 Wis. 224. 


See also Appeal and Error §§ 752, 
18. 


[a] Reasons for rule.—(1) Objec- 
tions’to the charge of the trial judge 
must be specifically made, in order 
that he may be given an opportunity 
to correct errors and omissions, be- 
fore they are made the basis of pro- 
ceedings in error. Wood v. elie oy 
Sexton Co., 275 F. 660. (2) One of 
the purposes of the rule requiring 
exceptions to be specific is that the 
trial court may satisfy itself as to 
the error assigned, and, if convinced, 
voluntarily correct it. Birmingham 
Ry., Light & Power Co. v, Jackson, 
Ta SOMMOD alo Sy PA eo om uCo) ne 
reason of the rule requiring specific 
objections in certain cases is to pre- 
vent the party making the objection 
from being allowed the benefit of a 
‘masked battery’ and to prevent the 
court from committing some_ inad- 
vertence which obviously would have 
been remedied had attention been 
called thereto.’’? Missouri Pac. R. Co. 
v. Coca-Cola Bottling Co., 242 S.W. 
813, 154 Ark. 413, 417. (4) “The func- 
tion of an exception is to warn the 
court of an error to the end that it 
may be corrected.” Gilliland v. Dela- 
ware & Hudson Co., 202 N.Y.S. 710, 
711, 207 App.Div. 509. (5) The office 
of an exception is to point out, and 
call the attention of the court to, any 
proposition of law which is claimed to 
be erroneous, so that, if the court has 
inadvertently stated any rule of law 
erroneously, it may at once correct 
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it. Beaver v. Taylor, 93 U.S. 46, 23 
L.Ed. 797; Hindman vy. Louisville 


First Nat. Bank, 112 F. 931, 50 C.C.A. 
6238, 57 L.R.A. 108 [cert den 22 S.Ct. 
948, 186 U.S, 488,546 L.Ed. 1261); 
Pittsburgh, etc., R. Co. v. Thompson, 
82) he 720, 20 CLC. sseos) What. Cheer 
Coal Co. v. Johnson, 56 F. 810, 6 C.C. 
A. 148; Shull v. Raymond, 23 Myfgnn. 
66; Packard v. Bergen Neck R. Co., 
25 A. 506, 54 N.J.Law 553. (6) The 
office of an exception is to point out 
some specific error in law, and the 
counsel should, by his exception, lay 
his finger on the precise request re- 
fused, or the error in the charge, not 
only that the court may, on the error 
being pointed out, correct it, but also 
that the court of review may not be 
left to spell out and dig up errors 
which, after they are discovered, may 
be more apparent than real, and may 
have arisen from mere inadvertence 


or misapprehension on the trial. 
Kennedy v. Falde, 29 N.W. 667, 4 
Dak. 319; Galloway v. Mclean, 9 


N.W. 98, 2 Dak. 372; Ayrault v. Pa- 
cific Bank, 47 N,Y. 570, 7 Am.R. 489. 


[b] For prevention of errors, 
counsel owe it to the court to be spe- 
cific in their objections. Fones v. 
Phillips, 39 Ark. 17, 48 Am.R. 264. 


[ce] Notwithstanding statutory 
provision that “no reason need be 
assigned for exceptions,” wholesale 
exceptions, without reference to the 
specific matter claimed to be objec- 
tionable, are not authorized. Nebeker 
v. Harvey, 60 P. 1029, 21 Utah 368. 


[ad] Exception to oral charge.—A 
general exception to an oral charge, 
without quoting specific language 
subject to exception, is insufficient. 
H,. J. Crenshaw & Co. v. Seaboard Air 
Line Ry. Co., 121 So. 736, 219 Ala. 
206; Bean v. Stephens, 94 So. 173, 
208 Ala. 197. 


[e] Exceptions held sufficient.— 
(1) Where the record shows that a 
party excepted to the giving of “each” 
of several instructions, and likewise 
excepted to the refusal to give “each” 
of several requested instructions, his 
exceptions were properly reserved, 
the word “each,” although not appro- 
priate to designate several collective- 
ly without considering them severally, 
being sufficient to raise objections to 
instructions severally when designat- 
ed by it as objected to. Delaney v. 
Johnson, 128 S.W. 859, 95 Ark. 131. 
(2) An exception “to that part of the 
charge about probable cause.” recit- 
ing the first sentence employed by 
the court in treating of that subject, 
is sufficiently specific. Rogers v. Ma- 
honey, 62 Cal. 611. (3) So an excep- 
tion “to so much of the charge as re- 
lated to smooth, level, and slippery 
ice not being a defect under the con- 
ditions named” sufficiently indicates 
the statement of legal propositions to 
which objection is made. Adams v. 
Chicopee, 18 N.E. 231, 147 Mass. 440. 
(4) Exception to the court’s state- 
ments in an instruction is sufficient 
to direct the court’s attention to the 
particular part of the charge com- 
plained of, where the words com- 
plained of appeared only there. Gar- 
field v. Passumpsiec Telephone Co., 100 
A.' 762, 91 Vt. 315. (5) An exception 
reading, “The plaintiff excepts to the 
instruction given by the court to the 
jury as follows,” and then quoting the 
instruction, was sufficient. Reed vy. 
Tacoma Ry. & Power Co., 201 P. 788, 
117 Wash. 547. 


{f] Exceptions held insufficient.— 
(1) An exception, “to so much of” a 
long and elaborate charge “as re- 
quires the evidence should show there 
was an intention to deceive” is too 
general. Phoenix Assur. Co. v. Luck- 
er, 77 BB. 243,.23'C.C.A. 139. (2) An exe 
ception to the charge “so far as it is 
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inconsistent with the rulings request- 
ed” was too indefinite. Letchworth 
v. Boston & M. R. R., 108 N.E. 500, 
220 Mass. 560. (3) A general excep- 
tion to one sentence in a charge of 
ten paragraphs to a jury is insuffi- 
cient to permit an examination of the 
instructions. Brooks v. Dutcher, 38 
N.W. 780, 24 Neb. 300. (4) So, like- 
wise, an exception taken ‘‘to that por- 
tion of the court’s charge, which de- 
fines the effect of the Automobile act 
of 1903,” p 80 c 55, when the court 
laid down numerous propositions as 
flowing from that act, is so general 
as to be nugatory. Addis v. Rush- 
more, 65 A. 1036, 74 N.J.Law 649. 
(5) An exception to the charge ‘‘com- 
mencing with the words . and 
from there to the end,” is bad, where 
such portion of the charge contains 
distinct propositions. Calkins v. Sea- 
bury-Calkins Consol. Min. Co., 58 N. 
W. 797, 5 S.D. 299. (6) An exception 
to the last half of a long charge has 
been held too general and indefinite 
to be available in the supreme court. 
Bigelow v. West Wisconsin R. Co., 27 
Wis. 478. (7) Other exceptions or ob- 
jections held too general see infra § 
738. E 

{g] In Iowa (1) the rule prior to 
the revision of the code was that a 
general exception taken to the whole 
of the charge was sufficient to raise 
the question of error in any part of 
the charge, and this rule governs in 
all actions begun before the revision 
took effect. Wilhelmi v. Leonard, 13 
Iowa 330; Eyser v. Weissgerber, 2 
Iowa 263. (2) But, under Code (1927) 
§ 11495 and similar provisions in prior 
statutes, providing that exceptions to 
instructions may be taken after ver- 
dict, but that such exceptions shall 
specify the part of the instructions 
excepted to, a general exception is in- 
sufficient (Hackley v. Robinson, 219 
N.W. 398; Griffin v. McNeil, 201 N.W.. 
78, 198 Iowa 1359; Lamp v. Lannegan, 
188 N.W. 982), (3) when not taken at 
the time the instructions were given 
(Ludwig v. Blackshere, 71 N.W. 356, 
102 Iowa 366; Byford v. Girton, 57 
N.W. 588, 90 Iowa 661; Patterson v. 
Chicago, ete., R. Co., 38 N.W. 228, 70 
Iowa 593; Hale v. Gibbs, 43 Iowa 
380). 

[h] In Missouri (1) general excep- 
tions to instructions are _ sufficient, 
without pointing out in detail the 
specific instructions challenged. Er- 
vin v. St. Louis, I. M. & S. Ry. Co., 139: 
S.W. 498, 158 Mo.App. 1; Whipple v. 
Peter Cooper Bldg. & Loan Ass'n, 55 
Mo.App. 554. (2) But it has been 
held that, while the practice of us- 
ing a general objection as a cover for 
a trap to be sprung in the appellate 
court should not be countenanced in 
eases where the trial court has ealled 
for specific objections, yet where the 
court and parties understand the na- 
ture and scope of the objection, the 
function of a specific objection should 
be regarded as fully performed. De 
Ford v. Johnson, 133 S.W. 398, 152 Mo. 
App. 209. 

[i] In Ohio (1) a general excep- 
tion to the whole charge, without 
pointing out the particular part ob- 
jected to, has been held insufficient. 
Consolidated Coal, etc., Co. v. Clay,. 
38 N.E. 610, 51 OhioSt. 542, 25 L.R.A. 
848; Behrens v. Behrens, 25 N.E. 209, 
47 OhioSt. 323, 21 Am.S.R. 820; Eve- 
rett, Weddell & Co. v. Sumner, 32 Ohio 
St. 562; Western Ins. Co. v. Tobin, 32: 
OhioSt. 77; Pittsburgh, ete., R. Co. v. 
Probst, 30 OhioSt. 104; Marietta, etc., 
R. Co. v. Strader & Co., 29 OhioSt. 448; 
Butchers’ Melting Assoc. v. Commer- 
cial Bank, 2 Disn. 46, 13 OhioDec. 29; 
Toledo v. Radbone, 23 OhioCir.Ct. 268 
(holding that a party having filed a 
general exception to a charge as a 
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whole, without asking the court to 
charge specifically on the subject 
complained of, is bound by the whole 
charge and that he cannot afterward 
pick out a single sentence in a para- 
graph and complain of it); Weber v. 
Wiggins, 11 OhioCir.Ct. 18, 5 OhioCir. 
Dec, 84. (2) The amendment of Rev. 
St. § 5298, providing for a general 
exception to the charge of the court 
to a jury, does not apply to pending 
actions. Cincinnati v. Anderson, 19 
OhioCir.Ct. 603, 10 OhioCir.Dec. 522. 
(3) But it has been held that, if an 
error in a charge is one of commis- 
sion, it is not necessary to call the 
court’s attention to it specifically, a 
general exception being sufficient. 
Cleveland Ry. Co. v. McCoy, 162 N.E. 
699, 28 OhioApp. 318. 

{j] In Pennsylvania (1) under 
Acts May 11, 1911 (P. L. p 279) § 2, 
providing that exceptions may be tak- 
en to any part or all of the charge 
for any reason that may be alleged 
regarding the same in the hearing of 
the court, a general exception may be 
taken to a charge (Sgier v. Philadel- 
phia & R. Ry. Co., 103 A. 730, 260 Pa. 
343; Sikorski v. Philadelphia & R. Ry. 
Co., 103 A. 618, 260 Pa. 243; Draude 
& Donnelly v. Alfred Wolstenholme & 
Son, 89 Pa.Super. 428), (2) but the 
reasons therefor must be stated (see 
infra § 737 note i8 [d]). (3) Common 
Pl. Ct. Rules, rule 140, of Philadelphia 
County, providing that exceptions 
shall state explicitly the parts of the 
charge objected to conflicts with Act 
May 11, 1911 (P. L. p 279), and is in- 
valid. Sikorski v. Philadelphia & R. 
Ry. Co., supra. (4) By the express 
provision of Act May 24, 1923 (P. L. 
p 439), amending Act May Pe Loney 
(P. L. p 279), a general exception to 
the charge operates as an exception 
to the charge as a whole, and to each 
and every part thereof. Peterman vy. 
Enggasser, 124 A. 681, 280 Pa. 528. 


Statement of grounds see infra § 
737. 

82. Norton v. Burnett, 29 S.W.(2d) 
683, 181 Ark. 1132; Huckaby v. Hol- 
Jand, 233 S.W. 913, 150 Ark. 85; Trum- 
bull v. Martin, 208 S.W. 803, 137 Ark. 
495; Mills v. Roberts, 206 S.W. 751, 
136 Ark. 433. 


Instructions inherently wrong see 
infra § 736. 


82. U.S.—Norfolk & W. R. Co. v. 
Earnest, 33 S.Ct. 654, 229 U.S. 114, 57 
L.Ed. 1096; Holloway v. Dunham, 18 
S.Ct. 784, 170 U.S. 615, 42 L.Ed. 1165; 
Union Pac. R. Co. v. Callaghan, 16 
S.Ct. 493, 161 U.S. 91, 40 L.Ed. 628; 
Newport ‘News, ete., Co. v. Pace, 15 S. 
Ct. 743, 158 (Oey 36, 39 L.Ed. 887; 
Hickory v. U. S., 14 S.Ct. 334, 151 U. 
S. 303, 38 L.Ed. 170; Mobile, ete., R. 
Co. v., Jurey, 4 S.Ct. 566, 111 U.S. 584, 
28 L.Ed. 527; Cooper v. Schlesinger, 
49S:Ct, 360, 111 U.S.-148, 28 L.Ed. 382; 
Beaver v. Taylor, 93 U.S. 46, 23 L.Ed. 
797; Lineoln vy. Claflin, 7 Wall. 132, 
19 L.Ed. 106; S. A. Lynch Enterprise 
Finance Corporation vy. Dulion, 45 
F.(2d) 6; American Glycerin Co. v. 
Brown, 30 F.(2d) 316; Hays v. Stine, 
289 EF. 224; Pennsylvania R. Co. v. 
Crouse, 286 F. 376 [cert den 44 S.Ct. 
5, 263 U.S. 699, 68 L.Ed. 513]; Metro- 
politan Redwood Lumber Co, v. Da- 
vis, 205 F. 486, 123 C.C.A. 554; Penn- 


sylvania Co. v. Whitney, 169 F. 572,) 


95 CCA (705 Union Pac: RK. ./Co. v, 
Thomas 152: i. 365, 810 'C.C. A. 491% 
Lindblom vy. Fallett, 145 F. 805, 76 C. 
C.A. 369; Kansas City Southern R. 


Co. v. Prunty, 133 F. 13, 66 C.C.A. 163 | 


{cert den 25 S.Ct. 799, 197 U.S. 623, 
49 L.Ed. 911]; Erie R. Co. v. Littell, 


If any one of such propositions is correct, an 
objection or exception which does not specify the par- 
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128 F. 546, 638 G.C.A. 44; 
v. Underwood, 116 F. 803, 58 C.C.A. 
99; Hindman v. Louisville First Nat. 
Bank, 112 F. 931, 50 C.C.A. 623,-57 IL. 
R.A. 108 [cert den 22 S.Ct. 943, 186 
U-S: 483, 46: L.Ed. 1261]; Vider vy. 
OBrien, 62s He 3s Oye LOMIC sO ACG ZS So), 
Walker v. Windsor Nat. Bank, 56 F. 
UG MOH Ow ez ils 


Ala.—Gilley v. Denman, 64 So. 97, 
185 Ala. 561; Sheffield Co. v. Harris, 
61 So. 88, 183. Ala. 357; | Shirley ’ v- 
Ezell, 60 So. 905, 180 Ala. 352; Savage 
v. Milum, 54 So. 180, 170 Ala. 115; 
Postal Tel. Cable Co. v. Hulsey, 31 So. 
527, 182 Ala. 444; Syndicate Ins. Co. 
v. Catchings, 16 So. 46, 104 Ala. 176; 
Louisville, ete}, R. Co. v. Hurt, 13 
So. 130, 101 Ala. 34; Mobile, etc., R. 
Co. v. George, 10 So. 145, 94 ‘Ala. UR 
Adams vy. State, 6 So. 270, 87 Ala. 89; 
Chapman v. Holding, 60 Ala, 522; Sul. 
ser v. Sayre, 58 So. 758, 4 ‘Ala. App. 
452. 

Ark.—Tennyson v. Keef, 291 S.W. 
426, 172 Ark. 877; L. J. Smith Const. 
Coriven -TBatey 237%. SW "83, “15 te Ark: 
278; -—Kansas City Southern R. Co. v. 
Belknap, 98 S.W. 366, 80 Ark. 587; 
Walnut Ridge Mercantile Co. v. Cohn, 
96 S.W. 413, 79 Ark. 338; Dunnington 
v. Frick Co., 30 S.W. 212, 60 Ark. 250; 
Oxley Stave Co. v. Staggs, 27 S.W 
241, 59 Ark. 370. 


Colo.—Kansas Pac. R. Co. v. Ward,- 


4 Colo. 30; Adams Express Co. v. 
Aldridge, 77 P. 6, 20 Colo.App. 74; Big 
Hatchet Consol. Min. Co. v. Colvin, 75 
P. 605, 19 Colo.App. 405; Schollay v. 
Moffitt-West Drug Co., 67 P. 182, 17 
Colo.App. 126. 


Conn.—State v. Tripp, 81 A. 247, 84 
Conn. 640. 


D.C.—Globe Furniture Co. v. Gate- 
lyAmcliC Oe hee Oban ole Ap DoD ©. aGars 
Birmingham v. Pettit, 21 D.C. 209; 
Mackey v. Baltimore, etc., Ii (GOR, 19 
D.C. e282 Patt lb SIGE 4910" 157) U.S 72, 
39 L.Ed. 624]. 


Fla.—Post v. Bird, 9 So. 888, 28 Fla. 
tT) Baker iv: Chatfield, 2 So. 822, 23 
Fla. 540. 


Ga.—Guthrie v. Harper, 146 S.B. 
320, 167 Ga. 588; Mangham v. Cobb, 
127 S.E. 408, 160 Ga. 182; Durden vy. 
Royster Guano Co...) £23 S.E. 603, 158 
Ga. 234; Higdon v. Williamson, 78 
S.E. 767, 140 Ga. 187; Boswell v. 
Gillen, 62 S.E. Siig Low. Ga. 310; Foote 
v. Kelley, 55 S.B. 1045, 126 Ga. 799; 
Collins v. Spence, 11 S.E. 502, 84 Ga. 
503; Grace v. Martin, 9 S.E. 841, 83 
Ga, 245; Verdery v. ‘Savannah, ete., 
Ri Cor, 9 S.B. 1133, 82 Ga. 675; Thomp- 
son v. Feagin, 60 Ga. 82. 
er aga v. Catton, I Ill.App. 

Ind.—Hablich v. University Park 
Bide..Co., 197 NvE.b389,. 77 Inds 209) 
Inland Steel Co. v. Smith, 80 N.E. 538, 
168 Ind. 245 [aff 75 N.E. 852, 39 Ind. 
App. 636]; State v. Ray, 45 N.E. 693, 
146 Ind. 500; State v. Gregory, 31 N. 
E. 952, 132 Ind. 387; Elliott v. Wood- 

ward, 18 Ind. 183; Garrigus v, Burnett, 
9 Ind. 528; Catheart v. Brewer, 123 
N.E. 358, 70 Ind. App. 304; Chicago & 
Bias (Cove Coon, 93 N.E. 561, 95 
N.E. 596, 48 Ind.App. 675. 


Ind.T.—Hall v. Needles, 38 S.W. 671, 
1 Ind.T, 146. 


Iowa.—Rowen v. Sommers, 66 N.W. 
897, 101 Iowa 734; Leach v. Hill, 66 N. 
Ww. 69, 97 Iowa 81; Hallenbeck vy. ‘Garst, 
65 N. Ww. 417, 96 Iowa 509; Carpenter yv. 
Parker, 23 Towa 450; Redman v. Mal- 
vin, 23 Iowa 296; Bday v. Howard, 23 
lowa Ayaye Loomis v. Simpson, 13 Towa 
532; Davenport Gas Light, etc., Co. 


ticular matter objected to is unavailable.§* 
a general objection is followed by a specific one, 
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Where 


Cunninghamy|v. Davenport, 13 Iowa 229. 


Kan.—lIsnard v. Edgar Zinc Co., 106 
P. 1008;°81-Kan. 765 fiaff111 P. 185, 
838 Kan.’ 261]; ‘Standard L., ete., Ins. 
Co. v. Davis, 53 °P., 856, 59 "Kan. 521; 
Crosby v. Wilson, 36 P. 985, 53 Kan. 


565; Fleming v. Latham, 30 P. 166, 
48 Kan. 773; Wheeler v. Joy, 15 Kan. 
389; Kansas Pac. R. Co. v. Nichols, 


9 Kan. 235, 12 Am.R. 494. 


Me.—State v. Flaherty, 5 A. 563; 
Webber v. Dunn, 71 Me. 331; Crosby 
v. Maine Cent. R. Co., 69 Me. 418. 


Mass.—Bartow v. Parsons Pulp & 
Paper Co., 94 N.E. 312, 208 Mass. 232. 


Mich.—Prescott v. Patterson, 14 N. 
W. 571, 49 Mich. 622; Wheeler, etc., 
Mfg. Co. v. Walker, 1 N.W. 1035, 41 
Mich. 239; Tupper v. Kilduff, 26 Mich. 
394; Danielson vy. Dyckman, 26 Mich. 
169. 


Minn.—Linderoth v. Kieffer, 203 N 
W. 415, 162 Minn. 440; Main v. Oien, 
49 N.W. 533, 47 Minn. 89; Russell v. 
St. Paul, etc., R! Co., 22) N.W. 379,-33 
Minn. 210; Ferson v. Wilcox, 19 Minn. 
449, 


Mont. 
363. 


Neb.—Mattern v. McCarty, 102 N. 
W. 468, 73 Neb. 228; Green v. Tier- 
ney, 87 N.W. 331, 62 Neb. 561; Omaha 
v. Richards, 68 N.W. 528, 49 Neb. 244; 
Redman v. Voss, 64 N.W. 1094, 46 Neb. 
512. 

Nev.—Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


N.J.—Stathos v. Bunevich, 153 <A. 
572, 107 N.J.Law 269. 


N.M.—Hagin v. Collins, 110 P. 840, 
15 N.M. 621, 


N.Y.—Jones v. Gould, 103 N.E. 720, 
209 N.Y. 419; Brozek v. Steinway R. 
Cor3/55 NE: 395, 161 N.Y. 63; Wells 
v. Higgins, 30 N.E. 861, 132 N.Y. 459; 
Moore v. New York El. R. Coie 29° Ne 
By. 99% USOSNi¥s 523, 4c RAL Tie 
Bosley v. National Mach. Co., 25 N. 
E. 990, 123 N.Y. 550; Burdick y. Free- 
man, 24 N.E. 949, 120 N.Y. 420; Adams 
v. Irving Nat. Bank, 23 N.E. 7, 116 N. 
Y. 606, 15 Am.S.R. 447, 6 L.R.A. 491; 
Smedis v. Brooklyn R. Co., 88 N.Y. 13, 
14 N.Y.Wkly.Dig. 185 [aff 23. Hun 
279]; Doyle v. New York Eye, etc., 
Infirmary, 80 N.Y. 631 mem; Nicolay 
v. Unger, 80 N.Y. 54; Arnold v. Peo- 


1 Mont. 


ple, 75 N.Y. 603 mem; Wilkinson vy. 
Gil 74 N-Y. 63, 30) AmieR. 264 a flate 
10 Hun 156]; White v. McLean,-.57 N. 


Y. 670 mem, 47 How.Pr. 193; Hayden 
v. Demets, 53 N.Y. 426 [aff 34 N.Y. 
Super. 344]; Groat v. Gile, 51 N.Y. 
431; O’Leary v. Walter, 50 N.Y. 683 


mem; Carpenter v. Ross, 50 N.Y. 682 
mem; Newlin v. Lyon, 49 N.Y. 661 
mem; Walsh vy. Kelly, 40 N.Y. 556 
[aff 42 Barb... 98, 27 How.Pr. 359]; 


Stone v. Western Transp. Co., 38 N.Y. 
240, 7 Transcr.A. 223; Jacobs v. Rem- 
sen, 36 N.Y. 668, 3 Transcr.A. 129 [aff 
35 Barb. 384, 12 Abb.Pr. 390]; White 
v. Calder, 35 N.Y. 183, 33 How.Pr. 392; 
Audubon vy. Excelsior Ins. Co., 27 N.Y. 
216 [aff 10 Abb.Pr. 64]; Lee v. Chad- 
sey, 3 Abb.Dec. 48, 2 Keyes 543, 3 
Keyes 225; Peo. v. Beaman, 102 App. 
Div. 159,162, 19 .N..Y-Cr., 88, 92,N.Y.S: 
295; Ensign v. Hooker, 39 N.Y.S. 543, 
6 App.Div. 425; Chipman v. Palmer, 
9 Hun 517; O’Donnell v. New York, 
ete., R. Co., 8 Daly 409 [aff 77 N.Y: 
625]; Rheinfeldt v. Dahlman, 43 N.Y. 
S. 281, 19 Mise. 167; Friend v. Getter, 
43 N.Y.S. 287, 19 Mise. 105; Gundlin 
vy. Hamburg-American Packet Co., 8 
Misc. 291, 31 Abb.N.Cas. 441, 28 N.Y.S. 
572; Wallace,v. Williams, 14 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 734-735] 


the specific supplants the general.’4 


: Joint exceptions. 
if not good as to one of the parties 


it is taken, is not available as to the others.®® 


A joint exception to a charge, 
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of authority an exception “to the charge as given,”®® 


in whose behalf 


[§ 735] (2) Applications of Rule. By the weight 


+a White v. McLean, 47 How.Pr. 


N.C.—Fox v. Texas Co., 105 S.E. 
437, 180 N.C. 543; Buchanan v. Cran- 
berry Furnace Co., 101 S.E. 518, 178 
N.C. 643; Patillo v. Camp Mfg. Co., 
98 S.E. 323, 177 N.C. 156; Bradley v. 
Camp Mfg. Co., 98 S.E. 318, 177 N.C. 
153; Quelch v. Futch, 94°S.E. 713, 
175 N.C. 694; Roberts v. Baldwin, 71 
S.E. 319) 155N:C. 276; 


Ohio.—Everett v. Sumner, 32 Ohio 
St. 562; George K. Shaffer & Co. v. 
Cincinnati, ete., R. Co., 14 OhioCir.Ct. 
488, 8 OhioCir.Dec. 66. 

Okl.—Denson y. Fowler, 155 P. 1184, 
56 Okl. 670; Remund v. McCool, 150 
P. 1055, 50 Okl. 69; Johnson v. John- 
son, 143 P. 670, 43 Okl. 582; Glaser 
v. Glaser, 74 P. 944, 13 Okl. 389. 


Or.—Hahn vy. Mackay, 126 P. 991, 
126 P. 12, 63 Or. 100; McAlister v. 
Long, 54 P. 194, 33 Or. 368; Nickum 
Ve Gaston,.os —. 671,35 Ps ol. 24 Or, 
380; Langford v. Jones, 22 P. 1064, 
18 Or. 307. 


S.D.—Avery Co. v. Peterson, 171 N. 
W. 204, 41 S.D. 442; Wood v. Dodge, 
120 N.W. 774, 23 S.D. 95. 


Utah.—McLaughlin v. Chief Consol. 
Mining Co., 220 P. 726, 62 Utah 532: 
Rampton v. Cole, 172 P. 477, 52 Utah 
36; Smith v. Columbus Buggy Co., 
123 P. 580, 40 Utah 580; Grow v. Utah 
Light & Ry. Co., 106 P. 514, 37 Utah 
41; Ryan v. Curlew Irrigation & 
Reservoir Co., 104 P. 218, 36 Utah 382; 
Pennington vy. Redman Van, etc., Co., 
We Een 1155, 34 «Utah 223-5 Beamaniiv: 
Martha Washington Min. Co., 63 P. 
631, 23 Utah 139; Lowe v. Salt Lake 
City, 44 P. 1050, 13 Utah 91, 57 Am, 
S.R. 708; Scoville v. Salt Lake City, 
39 P. 481, 11 Utah: 60. 


Vt.—In re Healy’s Will, 109 A. 19, 
94 Vt. 128; Usher v. Severance, 86 A. 
741, 86 Vt. 523; Needham v. Boston 
& Me BR. Cos, "74 FAs 22682) Ve 518% 
Luce v. Hassam, 58 A. 725, 76 Vt. 450; 
Cutler v. Skeels, 37 A. 228, 69 Vt. 154; 
Jones v. Ellis, 35 A. 488, 68 Vt. 544; 
Morrill v. Palmer, 33 A. 829, 68 Vt. 
1, 33 L.R.A. 411; Rowell v. Fuller, 10 
ASE 853) 59 Vt688. 

Wash.—Rush v. Spokane Falls, etc., 
R. Co., 63 P. 500, 23 Wash. 501; Maling 
v. Crummey, 31 P. 600, 5 Wash. 222. 


Wis.—Robinson v. Dow, 145 N.W. 
652, 155 Wis. 605; Elwell vy. Bosshard, 
138 N.W. 46, 151 Wis. 46; Kersten y. 
Weichman, 114 N.W. 499, 135 Wis. 1; 
Richardson v. Babcock, 96 N.W. 554, 
119 Wis. 141; Tebo v. Augusta, 63 N. 
W. 1045, 90 Wis. 405; Corcoran v. Har- 
ran, 12 N.W. 468, 55 Wis. 120; Nisbet 
v. Gill, 38 Wis. 657; Musgat v. Wybro, 
33 Wis. 515; Morse v. Gilman, 18 Wis. 
373. 

{a] Statement of rule.—'‘‘'Where 
an instruction embodies several propo- 
sitions of law, to some of which no 
objection properly could be taken, a 
general exception to the entire in- 
struction will not entitle the excep- 
tion to take advantage of a mistake 
or error in some single or minor 
proposition therein.” Norfolk & W. 
R. Co. v. Earnest, 33 S.Ct. 654, 657, 229 
U.S. 114,57 L.Ed. 1096: 

[b] Bule applied.—(1) In an ac- 
tion against waterworks company 
for wrongfully cutting off plaintiff's 
water service, exception to instruc-: 
tion entitling plaintiff to damages for 


“humiliation, embarrassment, annoy- 


ance, and inconvenience,” even though 
bad in so far as instruction applied 
to damages for humiliation or embar- 
rassment, will not be sustained where 
not restricted to that portion of the 
instruction. Birmingham  Water- 
works Co. v. Justice, 86 So. 389, 204 
Ala. 547. (2) An objection that an 
instruction is not warranted by the 
evidence is not well taken, where it is 
pertinent to one phase of the evidence. 
James v. Hamil, 78 S.E. 721, 140 Ga. 
168. (3) An objection to a long ex- 
cerpt from the charge that it was not 
a clear statement of the law, and was 
confusing and did not state the prin- 
ciples of law applicable to the case, so 
that the jury could understand them, 
was insufficient, where some of the 
parts of the excerpt were not subject 
to any of such objections. Reeves v. 
H. C. Allgood & Co., 67 S.E. 82, 133 Ga. 
835. (4) Where an exception was a 
general one to a charge containing 
two distinct legal propositions, one 
relating to whether a passenger was 
negligent per se in protruding his arm 
from a jitney bus window, and the 
other to the operator’s legal duty to 
give sufficient clearance to other vehi- 
cles, if the instruction was correct as 
to either, the objection should be 
overruled. Thibodeau v. Hamley, 112 
A. 320, 95 N.J.Law 180. 

[c] Objection to part of oral 
charge as going beyond the terms and 
scope of the pleading, which was not 
specific and failed to separate objec- 
tionable portions from the mass of 
good and bad, was ineffective. Belt 
Automobile Indemnity Ass’n y. Ensley 
Transfer & Supply Co., 99 So. 787, 211 
Ala. 84. 

(d] Bule held inapplicable.—Where, 
in an action by a father to recover 
damages for injuries sustained by 
his minor son while operating a ma- 
chine in defendant’s factory, after 
the court has erroneously charged the 
jury that under such statute defend- 
ant was liable if the jury should find 
that the machine was dangerous, ir- 
respective of whether it was defec- 
tive or defendant negligently permit- 
ted the boy to use it, defendant’s 
counsel requests the court to charge 
that, if the jury believe that the em- 
ployment was dangerous and that de- 
fendant used proper precaution by 
notice and instruction, plaintiff can- 
not recover, and the court refuses the 
request, reiterates the proposition be- 
fore charged, and counsel takes a 
single exception, the exception is suf- 
ficient, and not open to the objection 
that a single exception to two proposi- 
tions, one of which is correct, fails 
as to both, the request being intended 
and understood as a request for a 
modification of the erroneous proposi- 
tion charged. Hayes v. Bush, etce., 
Mfg. Co., 5 N.E. 784, 102 N.Y. 648 
mem. 

84. Meek v. Smith, 149 P. 627, 59 
Colo. 461. 

8&5. Jones v. Gould, 103 N.E. 720, 
209 N.Y. 419. 

86. American Issue Pub. Co. v. 
Sloan, 248 F. 251, 160 C.C.A. 329; State 
v. Melton, 26 S.E. 933, 120 N.C. 591; 
Witsell v. West Asheville, etc., R. Co., 
Pes olay, L2Z0'UN.C. 500s) SbUrnett 
v. Wilmington, etc., R. Co., 26 S.E. 
819, 120 N.C. 517; Antietam Paper Co. 
v. Chronicle Pub. Co., 20 S.E. 367, 115 
N.C. 147; McKinnon vy. Morrison, 10 
S.H. 513, 104 N.C. 354, 


and “to each and every part thereof,” or some equiv- 
alent expression,®’ raises but a single exception to 
the entire charge, and is insufficient if any portion 
of the charge is correct,®® although a contrary rule 


87. U.S.—Block v. Darling, 11 S. 
Ct..832,,140- US. 234) (35 Twds 476: 

Cal.—Cavallaro v. Texas, ete, R-. 
cogs P. 918, 110 Cal. 348, 52 Am.S. 


Colo.—Edwards v. Smith, 27 P. 809, 
16 Colo. 529; Keith v. Wells, 23 P. 
$91, 14 Colo: 3213 Kansas Pace. Ry Coz 
v. Ward, 4 Colo. 30. 


Dak.—Kennedy v. Falde, 29 
667, 4 Dak. 319. 

Mich.—Edgell v. 
1095, 86 Mich. 232; : 
gle, 17 N.W. 694, 52 Mich. 56; 
digo v. Mandigo, 26 Mich. 349. 

Minn.—Steffenson v. Chicago, etc., 
Ri. Coy 75S ANSWs. 800), 6 Minn 531 5 
Shull v. Raymond, 23 Minn. 66; Fos- 
ter v. Berkey, 8 Minn. 351. 

Mont.—Woods v. Berry, 14 P. 758, 
7 Mont. 195 [error dism 145 U.S. 629, 
12 S.Ct. 977, 36 L.Ed. 853]. 


N.Y.—Walsh v. Kelly, 40 N.Y. 556; 
Caldwell v. Murphy, 11 N.Y. 416; 
Jones v. Osgood, 6 N.Y. 233; Dows 
v. Rush, 28 Barb. 157; Rheinfeldt v. 
Dahlman, 43 N.Y.S. 281, 19 Misc. 162; 
Ebenreiter v. Dahlman, 42 N.Y.S. 867, 
19 Mise. 9; Murray v. Babbitt, 31 N. 
Y.S. 17, 10 Misc. 366. 

Okl.—Duroderigo v. Culwell, 152 P. 
605, 52 Okl. 6. 

S.D.—Banbury v. Sherin, 55 N.W. 
723, 4 S.D. 88. 

Utah.—Scoville v. Salt Lake City, 
39 P. 481, 11 Utah 60. 

Wash.—Gattavara v. General Ins. 
Co. of America, 8 P.(2d) 421, 166 
Wash. 691; Carroll .v. Washington 
Water Power Co., 105 P. 1026, 56 
Wash. 467; Maling v. Crummey, 31 P. 
600, 5 Wash. 222. 

Wis.—Luedtke vy. Jeffery, 61 N.W. 
292, 89 Wis. 136; Dean v. Chicago, 
ete.,!) R.© Con 43) Wis. 3053.) Yates tv. 
Bachley, 33 Wis. 185; Eldred v. Ocon- 
to Co., 33 Wis. 133. 


fa] Single exception to “each and 
all” of the instructions does not point 
out specific errors complained of with 
any greater particularity than would 
one exception generally to the whole 
charge. Eldred v. Oconto Co., 33 Wis. 
133. 

88. Mich.—Edgell v. Francis, 48 N. 
W. 1095, 86 Mich. 232; Goodsell v. 
Seeley, 10 N.W. 44, 46 Mich. 623, 41 
Am.R. 183; Danielson v. Dyckman, 26 
Mich. 169. 

N.Y.—Walsh v. Kelly, 40 N.Y. 556; 
Dows v. Rush, 28 Barb. 157. 


Utah.—Scoville v. Salt Lake City, 
39 P. 481, 11 Utah 60. 


Wash.—Maling vy. Crummey, 31 P. 
600, 5 Wash. 222, 


Wis.—Hamlin y. 
237. 


{a] Exception taken to each and 
every part of charge containing sev- 
eral propositions, as to some of which 
it is unobjectionable, is insufficient. 
Stone v. Western Transp. Co., 38 N. 
Y. 240, 7° Transcr.A.: 223; Gundlin v. 
Hamburg-American Packet, etc., Co., 
28 N.Y.S. 572, 8 Misc. 294, 31 Abb.N. 
Cas. 440. 


{b] Where charge to jury covers 
several printed pages and contains 
numerous unobjectionable paragraphs, 
an exception “to said charge and to 
each and every part thereof” is too 
general to present for review specific 
errors therein. Luedtke v. Jeffery, 


N.W. 


Francis, 48 N.W. 
McAllister v. En- 
Man- 


Haight, 32 Wis. 
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prevails in some jurisdictions.®® 


sufficiently specific.®3 


61 N.W. 292, 89 Wis. 136. 

89. Dady v. Condit, 58 N.E. 900, 
188 Ill. 234; Dunham v. Holloway, 41 
P. 140, 3 OKI. 244 [aff 18 S.Ct. 784, 170 
U.S. 615, 42 L.Ed. 1165]. 

[a] In Iowa, under Code (i873) § 
2787, an exception to instructions re- 
citing “that to the giving of each 
and every of said instructions the 
plaintiff at the time duly excepted” 
is sufficient. Ellis v. Leonard, 78 N. 
W. 246, 107 Iowa 487; Bikenberry v. 
Edwards, 21 N.W. 570, 67 Iowa 14. 

[b] In Kansas, where the excep- 
tion is taken to ‘“‘the giving of [such] 
instructions, and to each and every 
portion thereof,’ the supreme court 
will presume that exceptions were 
duly taken to each and every portion 
of the charge separately. Lorie v. 
Adams, 33 P. 599, 51 Kan. 692; Bard 
v. Histon, 1 P. 565, 31 Kan. 274; Kan- 
sas Pac. R. Co. v. Nichols, 12 Am.R. 
494, 9 Kan. 235. 

$0. Murdock v. Gould, 86 N.E. 12, 
OSRINGN. 369. 

91. Ala.—kKilpatrick v. 
County, 66 Ala. 422. 

Ind.—Kelly vy. John, 41 N.E. 1069, 
13 Ind.App. 579. 

Mont.—Woods v. Berry, 14 P. 758, 
7 Mont. 195 [error dism 145 U.S. 629, 
12 S.Ct. 977, 36 L.Ed. 853]. 

S.C.—Hampton v. Ray, 29 S.E. 537, 
52 S.C. 74. 

Utah.—Beaman vy. Martha Wash- 
ington Min. Co., 63 P. 631, 23 Utah 
139; Scott v. Utah Consol. Min., etc., 
Co., 56 P. 305, 18 Utah 486. 


92. Kilpatrick v. Pickens County, 
66 Ala. 422; Birmingham v. Rumsey, 
63 Ala. 352; Inland Steel Co. v. Smith, 
80 N.E. 538, 168 Ind. 245; Kelly v. 
John, 41 N.E. 1069, 13 Ind.App. 579; 
Rheiner v. Stillwater St. R., etc., Co., 
17 N.W. 279, 31 Minn. 193; Whipple v. 
Preece, 67 P. 1072, 24 Utah 364. 

[a] Rule applied.—A general ex- 
ception merely referring to an in- 
struction, or to paragraphs thereof, 
by number, without specifying the 
particular matter deemed erroneous, 
is insufficient if any part of the in- 
struction or paragraphs objected to is 
correct. Whipple v. Preece, 67 P. 
1072, 24 Utah 364. 

{[b] Where general charge of court 
is divided into sections, an exception 
thereto that ‘‘the defendant then and 
there severally and separately ex- 
cepted to each and every section, and 
each and ‘every paragraph of said 
charge, as given,” is unavailing, un- 
less the charge was erroneous in all 
of its propositions. Syndicate Ins. 
one v. Catchings, 16 So. 46, 104 Ala. 
176. 

93. Coley v. Statesville, 28 S.E. 
482, 121 N.C. 301; Witsell v. West 
Asheville, etc., R. Co., 27 S.E. 125, 120 


Pickens 


N.C. 557; Gilliam v. Newland, 130 
Pelso noi Ok. 136. 
[a] In Colorado (1) where _ in- 


structions are given in writing, and 


So an exception 
“to the charging of all the requests presented by” 
the adverse party is insufficient to present objec- 
tions as to merely one of such instructions.?° 
exception to instructions, merely referring thereto, 
or to paragraphs thereof, by number, without specify- 
ing the particular matter deemed objectionable, is 
ordinarily held to be too general,®! and is insuffi- 
cient if any portion of the instruction or paragraph 
objected to is correct,®? although under the rule es- 
tablished in some jurisdictions such exceptions are 
An exception to so much of 
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An 


separately paragraphed and = num- 
bered, an exception to the giving of 
a certain numbered instruction is suf- 
ficient. Denver v. Hyatt, 63 P. 403, 
28 Colo. 129 [cit Ritehey v. People, 
47 P. 282, 384, 23 Colo. 314 (a criminal 
case)]; Big Hatchet Consol. Min. Co. 
v. Colvin, 75 P. 605, 19 Colo.App. 408; 
Bradbury y. Alden, 57 P. 490, 13 Colo. 
App. 208. (2) But such an exception 
to an oral charge, even though the 
charge is paragraphed and numbered, 
is insufficient. Willard v. Williams, 
50 P. 207, 10 Colo.App. 140. 

[b] In Iowa (1) an exception to 
instructions between certain numbers 
given, and to each of them, is suffi- 
ciently specific where the objection 
is made at the time the instructions 
are given. Mann y. Sioux City, etc., 
R. Co., 46 Iowa ‘637. (2) An excep- 
tion to instructions after verdict, 
which specifies them by number, is 
sufficiently definite as to the part ob- 


jected to. Miller vy. Gardner, 49 Iowa 
234. 
[c] In Nebraska (1) an exception 


to the giving of certain instructions, 
designating them by number, and to 
the giving of “each of them,” is suf- 
ficiently specific. Omaha v. Richards, 
68 N.W. 528, 49 Neb. 244 [overr Walk- 
er v. Turner, 42 N.W. 918, 27 Neb. 103, 
and Brooks v. Dutcher, 36 N.W. 128, 
22 Neb. 644, in so far as they state a 
contrary doctrine]; C. Aultman & Co. 
v. Martin, 68 N.W. 340, 49 Neb. 103. 
(2) But where nine numbered instruc- 
tions are given, an exception to in- 
structions “numbered 1, 2, 3, 4, 5, 6, 7, 
8, and 9,” is a general exception to the 
entire charge, and is insufficient if 
any one of such instructions is cor- 
rect. Blue Valley Lumber Co. v. 
Smith, 67 N.W. 159, 48 Neb. 293. 


{d] In Washington, under Act 
March 8, 1893 § 4 (L. [1893] p 112), 
exceptions to a charge may be taken 
by specifying, by numbers or para- 
graphs, or otherwise, the parts of the 
charge excepted to. McDonough v. 
Great Northern R. Co., 46 P. 334, 15 
Wash. 244. 

94. American Security & Trust Co. 
v. Kaveney, 39 App.D.C. 223. 


95. See supra § 734. 


96. Hicks v. U. S., 14 S.Ct. 144, 150 
U.S. 442, 37 L.Ed. 1137. 

97. Burnett v. Seventh St. Prod- 
uce Co., 47 S.W.(2da) 38, 185 Ark. 367; 
Arkebauer v. Falcon Zine Co., 12 S. 
W.(2d) 916, 178 Ark. 948; First Nat. 
Bank v. Peugh, 255 S.W. 4, 160 Ark. 
517; Missouri Valley Bridge & Iron 
Co. v. Malone, 240 S.W. 719, 153 Ark. 
454; Yaffee v. Ft. Smith Light & 
Traction Co., 240 S«-W. 705, 153 Ark. 
416. 


[a] Thustrations.—(1) An instruc- 
tion applying statutory rule of com- 
parative negligence in an action for 
damages to property is inherently 
wrong, and may be challenged by gen- 
eral objection. Missouri Pac. R. Co. 
v. Johnson, 268 S.W. 31, 167 Ark. 464. 
(2) Error in giving an instruction on 


[§§ 735-736 


the charge as is “inconsistent with defendant’s re- 
fused prayers” is a general exception.®* 


[§ 736] (3) Extent or Qualifications of, and Ex- 
ceptions to, Rule. 
point out specifically the matter complained of*® 
has been held inapplieable when it is necessary or 
useful to cite an entire passage in the charge in or- 
der to form a just view of the error complained of.°° 
A general objection or exception is sufficient where 
the instruction is inherently erroneous,®? or bad in 
its entirety,®§ or consists of a single sentence eqn- 


The rule requiring exceptions to 


discovered peril in conformity to the 
laws of this state, in an action for 
damages to a truck, struck by a train 
at a crossing in Oklahoma, was not 
waived by failing to make a specific 
objection on the ground that the laws 
of Oklahoma govern, where the place 
of the injury and the applicability of 
the laws of that state were obvious 
and undisputed facts. Missouri Pac. 
R. Co. v. Coca-Cola Bottling Co., 242 
S.W. 813, 154 Ark. 413. 

98. Colo.—Schollay v. Moffitt-West 
Drug Co., 67 P. 182, 17 Colo.App. 126. 


Ga.—Boswell v. Gillen, 62 S.E. 187, 
131 Ga. 310; Thompson y. Feagin, 60 
Ga. 82. 

Idaho.—Snyder v. Viola Min., etc., 
Co., 26 P. 127, 3 Idaho 28. 
ye aay, v. Howard, 23 Iowa 

iss 
Kan.—Wheeler v. Joy, 15 Kan. 3889. 


Neb.—Omaha vy. Richards, 68 N.W. 
528, 49 Neb. 244, 

N.Y.—Schenck v. Andrews, 57 N.Y. 
133; Chapman v. Rose, 56 N.Y. 137, 
15 Am.R. 401 [rev 44 How.Pr. 364]; 
Haggart v. Morgan, 55 Am.D. 350, 5 
N.Y. 422; Hurl v. New York Cent., 
ete:, “RI8Con (3 NeY.Ss LO420%68! tApp! 
Div. 400. 

Ohio.—Strader v. Marietta, ete., R. 
Co., 2 Cine.Super. 268, 13 OhioDec. 895 
[rev on other grounds 29 OhioSt. 448]. 


Or.—Langford y. Jones, 22 P. 1064, 
18 Or. 307. 


Utah.—Farnsworth v. Union Pac. 
Coal Co., 89 P. 74, 82 Utah 112; Haun 
v. Rio Grande Western R. Co., 62 P. 
908, 22 Utah 346; Wall v. Niagara 
Min., etc., Co., 59 P. 399, 20 Utah 474; 
Scott v. Utah Consol. Min., ete., Co., 
56 P. 305, 18 Utah 486. 


Wash.—Maling v. Crummey, 31 P. 


‘600, 5 Wash. 222. 


See also, Fones v. Phillips, 48 Am. 
R. 264, 39 Ark. 17 (holding that if the. 
record shows a general objection to 
a particular instruction, the objec- 
tion must prevail, if any material part 
of the instruction is bad, unless it is 


divisible into wholly disconnected 
parts). 
[a] For example, (1) where the 


whole charge proceeds on a false theo- 
ry, and there is no reason to suppose 
that the error was inadvertent, a gen- 
eral exception is sufficient. Snyder v. 
Viola Min., ete., Co., 3 Idaho 28, 26 P. 
127. (2) So, where an instruction 
deals solely with the question of the 
measure and elements of damage, and 
any error in the instruction, in view 
of its phraseology, will render it er- 
roneous as a whole, an objection and 
exception to the giving of it as a 
whole is sufficiently particular to ecov- 
er any error therein. Denver, etc., R. 
Co. v. Young, 70 P. 688, 30 Colo. 349. 


Eb] Inseparable S.—W here 
part of an instruction is proper and 
part erroneous, and the two parts 
are so inseparable as to render the 


whole instruction bad, a general ob- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 736-737] 


taining several connected and dependent. clauses,®® 
or embraces but a single legal proposition;! and 
where several separate and distinct requests, each 
containing but a single proposition of law, are given, 
an exception “to each and all of them’ is sufficient.” 
The rule that general exceptions to an instruction 
correct in part are insufficient? should not, it has 
been held, be so applied as to require ‘the objecting 
party to split into fragments a complete statement, 
although it may contain dependent clauses which, 
standing alone and stated separately, would be 
correct;* on the contrary, it is proper to include 
in the matter excepted to any part of the context 
which is dependent and which enters into the main 
statement and is necessary to its completeness and 
intelligibility.® Nor does the general rule apply 
where the instruction authorizes the wrong applica- 
tion of that which is correet.* So, where an instruc- 
tion covers one general subject which, if considered 
as a whole, fails correctly to reflect the law appli- 
eable to the case, an exception to such instruction 
is sufficient although there may be phrases, or even 
sentences, in the instructions which are unobjection- 
able.? Where the court, by modifying a prior in- 
struction closely following one requested by the 
complaining party, shows that it had in mind the 
Haun v. Rio 2: 


jection is sufficient. 
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Van Doren v. Wright, 67 N.W. 
68 N.W. 22, 65 Minn. 80. 


Little Cahaba Coal Co. v. Ar- 


[64 C.J.] 949 


conflict between the modified instruction and the 
requested instruction, a general objection to the 
modified instruction is sufficient. In some juris- 
dictions, while a general exception to a written 
charge containing two or more propositions is in- 
sufficient,? a more liberal rule is applied where 
the charge is oral.1° In others a general exception, 
although sufficient as to instructions given at the 
request of the other party, is not so as to those given 
by the court of its own motion." 


Discretion of court. It has been held that a rule 
of court providing that no general exception to the 
whole charge shall be allowed may be enforced or 
relaxed in the discretion of the trial court.+? On 
the other hand, it has been held that the rule re- 
quiring exceptions to instructions to be specific is 
established mainly for the protection of the pre- 
vailing party and in furtherance of justice, and can- 
not be abrogated by the practice of any trial court.'* 


[$ 737] b. Statement of Grounds in General.'+ 
In some jurisdictions it is held that, while an ex- 
ception to an instruction must point out the part 
of the instruction that is bad,t® it need not give 
any reason why it is bad,!® that being a matter of 
argument.17 In other jurisdictions an exception to 


16. Denver, ete., R. Co. v. Young, 
70 P. 688, 30 Colo. 349; Bradbury v. 
Alden, 57 P. 490, 18 Colo.App. 208; 
Woods y. Berry, 14 P. 758, 7 Mont. 
195, "kerror dism, 145) US. 629.120 Ce 


5 Little Cahaba Coal Co. v. ‘Ar- 


Grande Western R. Co., 62 P. 908, 22] 668, 
Utah 346. 3. See supra § 734. 
Instructions correct in part see su- 4 
Bee eee y. Hames, 78 Ala, | 20!4 91 So. 586, 206 Ala. 598. 
134. Z 
1. U.S.—Hindman sv. Louisville mola ours. 


Mirst Nat. Bank, 112 W931, '50-EC. A. 
623, 57 L.R.A. 108 [cert den 186 U.S. 
483, 22 S.Ct. 943,46 L.Hdi11261))5> Felt- 
on v. Newport, 92 F. 470, 34 C.C.A. 
470. 

Cal.—Wales v. Pacific Electric Mo- 
tor’ Co:; 62°P2.932,. 1120 s130)Cal.ns2 1: 

Colo.—Schollay v. Moffitt-West 
Drug Co., 67 P. 182, 17 Colo.App. 126. 

N.J.—Packard v. Bergen Neck R. 


Co.,.54 N.J.Law 553, 25 A.-506; Potts 
v. Clarke, 20 N.J.Law 536. 
N.Y.—Requa v. Holmes, 16 N.Y. 


193; Green v. Hudson River R. Co., 
32 Barb. 25, 28 Barb. 9, 16 How.Pr. 230 
{aff 2 Abb.Ct.App.Dec. 277, 2 Keyes 
294]; Robinson v. New York, etc., R. 
€o:;, 27 Barb. 5125.-Gilroy. y..;cLoftus, 
48 N.Y.S. 532, 22 Misc. 105. 

N.C.—Strunks v. Payne, 114 S.E. 
840, 184 N.C. 582; Witsell v. West 
Asheville, ete., R. Co., 27 S.H. 125, 120 
INF O15 5 Te 

Okl1.—Gilliam v. 
Lee, oe OK. 6. 

Or.—Nickum v. Gaston, 33 P. 671, 
oo) P31, 24°Or. 380. 


[a] For example, (1) in an action 
to recover for the death of plaintiff's 
son, an exception to the portions of 
the general charge on the measure of 
damages as contrary to law is suf- 
ficiently specific to raise the question 
of the correctness of the charge on 
one element of damages, since all the 
elements together constitute the meas- 
ure of damages, and, if one element 
was wrongly stated, the measure was 
a defective one. Wales v. Pacific 
Blectric Motor Co., 62 P. 932, 1120, 
130 Cal. 521. (2) An exception fol- 
lowing on instruction, “Comes now 
the defendant and excepts to all that 
_part of the court’s charge contained 
in paragraph 2,” is sufficiently specif- 
ic, paragraph two being directed to 
one proposition only. Gilliam  v. 
Newland, 130 P. 133, 37 Okl. 36. 


Newland, 130 P. 


-erding, 44 Cal. 246; 


6. Melcher v. Beeler, 110 P. 181, 48 
Colo.=233,, 139 Amis R. 2038: 

7% Everts v.. Worrell, 19% BP. 1043, 
58 Utah 238. 

8. Chiuchiolo y. New England 
Wholesale Tailors, 150 A. 540, 84 N. 
Ef. 329; 

OF PP ichtiyive Lannact, oo) 00 mld: 
Wash. 37. 


10. Lichty v. Tannatt, supra. 
11. Williams v. Casebeer, 58 P. 380, 
126 Cale 77;\ Cavallaro’ v. Texas, ete); 


RCo, 427-2 ois) Cal 343,052 Aa: 
S.R. 94; Sukeforth v. Lord, 23 P. 296, 
25 P.'497, 87 Cal. 399; Rider v. Edgar, 
54 Cal. 127; Robinson v. Western Pac. 
R. Co., 48 Cal. 409; McCreery v. Ev- 
Shea v. Potrero, 
ete., R. Co., 44 Cal. 414; Waldteufel v. 
Pacific Vineyard Co., 92 P. 747, 6 Cal. 
App. 624; Miller v. Fireman’s Fund 
Ins; Co, 925P. 332,16 CalApp. 395. 


12. Collins vy. “Leafey, 16 <A. 765, 
124 Pa. 208. 

[a] Thus (1) where a general ex- 
ception has been sealed to the entire 
charge, bringing it regularly before 
the Supreme court for construction, 
and afterward the parts excepted to 
are separately and specifically assign- 
ed as error, there is a substantial con- 
formity with the rules of this court 
relating to assignments of error. Col- 
lins v. Leafey, 16 A. 765, 124 Pa. 203; 
Mosgrove v. Golden, 101 Pa. 605. (2) 
So where it appears that certain ex- 
ceptions formally taken to instruc- 
tions, and signed by the judge, have 
been mislaid, it is proper to allow a 
general exception to the entire charge. 
Collins vy. Leafey, supra. 

1 13. Eldred v. Oconto Co., 33 Wis. 
BiS%o 


14. Scope and issues raised see in- 
fra §§ 739-741. 

15. See supra § 734; and cases in- 
fra note 16. 


977, 36 L.Ed. 853]; Everts v. Worrell, 
197 P. 1048, 58 Utah 238; Farnsworth 
v., Union Pac. Coal Co., 89 P. 74, 32 
Witaadeys 


[a] In New Jersey an exception 
to a single legal proposition in a 
charge need not point out the grounds 
on which it is taken unless the trial 
judge requires it. Smith v, Atlantic 
City R. Cos, 65 A. 1000; 74,.N. lawn, 
452; Jansen v. Goerke Co., 74 N.J.Law 
270, 65 A. 856. 


[b] In New York (1) it has been 
held in several cases that it is not 
necessary for an exception to state 
the reasons why the charge is errone- 
ous. Requa v. Holmes, 16 N.Y. 193; 
Bulson vy. Lear, 226 N.Y.S. 479, 222 
App.Div. 413; Davenport v. Prentice, 
110 N.Y.S. 1056, 126 App.Div. 451; 
Goldman v. Abrahams, 9 Daly 223; 
Freund v. Paten, 10 Abb.N.Cas. 311, 10 
Daly 379; (2) Onithe other hand; it 
has been held that the exception 
should point out the precise point of 


objection. Hawkins v. Palmer, 57 N. 
Y. 664 mem. 
[ce] In Washington (1) under a 


statute providing that exceptions to 
a charge may be taken by specifying 
the parts of the charge excepted to, 
it is not necessary to state the rea- 
sons or grounds for: the exception. 
Reed v. Tacoma Ry. & Power Co., 201 
P. 783, 117 Wash. 547; Sexton v. Spo- 
kane County School Dist. No. 34, 36 
Prelos2e 39) Washteibain(2) Biden 
Sup. Ct. Rules, rule 6, requiring ex- 
ceptions to be sufficiently specific to 
apprise “the judge of the points of 
law or questions of fact in dispute,” 
exceptions failing to comply with 
such rule will not be considered. 
Gattavara v. General Ins. Co. of Amer- 
ica, § P.(2d) 421, 166 Wash. 691; Nel- 
son v. Owens, 8 P.(2d) 301, 166 Wash. 
647; Davis v. North Coast Transp. 
Co., 295 P. 921, 160 Wash. 576; Kelley 
v. Cohen, 277 P. 74, 152 Wash. 1. 


27s) WONMEL» CLC an ©OsmVem VOUT es 
70 P. 688, 30 Colo. 349; Farnsworth v. 
teen Pac, CoaliCon89sP7 463200 tah 
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instructions must specify the ground of objection,*® 
pointing out the particulars wherein the instruc- 
The rule is sometimes stated as 
When the charge, without asserting an 
erroneous proposition of law, as applied to the ease, 
is ambiguous or deficient in fullness, or does not go 
far enough, or is not sufficiently explicit, the party 
excepting should call the attention of the court to 
the particular grounds upon which he objects, so 
But when an erroneous 
proposition of law is asserted, as applied to the 


tion is defective.?® 
follows: 


that it may be corrected.?° 


18. U.S.—United States v. Ham- 
mond, 226 F. 849 [rev 246 F. 40, 158 
C.C.A. 266]; Pacific Telephone & Tele- 
graph Co. v. Hoffman, 208 F. 221, 125 
C.C.A. 421; Aftna Indemnity Co. v. 
Farmers’ Nat. Bank of Bovertown, 
Par nloovk. v3 70) C.C.A.) 1 69 ihcertden 
80 S.Ct. 401, 215 U.S. 601, 54 L.Ed. 
344]. 

Ark.—Warren v. Granger, 236 S.W. 
607, 151 Ark. 453. 

D.C.—Washington Ry. & Electric 
Co. v. Washington Terminal Co., 44 
App.D.C. 470. 

Ga.—A®tna Ins. Co. v. Foster, 159 S. 
E. 882, 43 Ga.App. 658; Flowery 
Branch Gin & Oil Co. v. Shore, 93 S.E. 
70, 20 Ga.App. 361. 


Ind.—Aurora v. Cobb, 21 Ind. 492. 


BOARS eh v. People, 22 Mich. 
220. 


N.H.—Douyette v. Nashua St. R. 
Co., 44 A. 104, 69 N.H. 625. 


N.D.—Russell v. Olson, 133 N.W. 
1030, 22 N.D. 410, 37 L.R.A.N.S. 1217, 
Ann.Cas.1914B 1069. 


Ohio.—Behrens v. Behrens, 25 N.E. 
209, 47 Ohio St. 323, 21 Am.S.R. 820; 
Pittsburgh, etce., R. Co. v. Probst, 30 
Ohio St. 104. 


Tex.—Schaff v. 
238 S.W. 1034. 


Vt.—Barnard v. Leonard, 100 A. 876, 
91 Vt. 369. 


Va.—Powell v. Young, 144 S.E. 624, 
145. S.H. 731, 151 Va. 985. 


[a] Rule applied.—Defendant be- 
lieving instruction prejudicial for 
omission of defense of assumed risk 
must specifically object to the instruc- 
tion on that ground or objection is 
deemed waived. Ward Furniture Mfg. 
Co. v. Pickle, 295 S.W. 727, 174 Ark. 
463. 


[b] In Iowa (1) under Code (1927) 
§ 11495, and similar provisions in 
prior statutes, providing that excep- 
tions to instructions may be taken 
after verdict, but that such exceptions 
shall specify the grounds thereof, a 
general exception, not specifying the 
grounds, is insufficient (Griffin v. Mc- 
Neil, 201 N.W. 78, 198 Iowa 1359; 
Lamp v. Lannegan, (Iowa) 188 N.W. 
982) (2) when taken after verdict (H. 
B. Hardenburg & Co. v. Roberts, 125 
N.W. 818, 146 Iowa 696; Ludwig v. 
Blackshere, 71 N.W. 356, 102 Iowa 
366; Byford v. Girton, 57 N.W. 588, 
90 Iowa 661; Stanhope v. Swafford, 
45 N.W. 403, 80 Iowa 45; Brantz v. 
Marcus, 35 N.W. 115,' 73 Iowa 64; 
Patterson v. Chicago, etc., R. Co., 33 
N.W. 228, 70 Iowa 593; Parsons v. 
Parsons, 21 N.W. 570, 24 N.W. 564, 
66 Iowa 754; Miiler v. Gardner, 49 
Iowa 234; Hale v. Gibbs, 43 Iowa 
880; Price v. Burlington, etc., R. Co., 
42 Iowa 16). (3) But the grounds of 
objection need not be specified where 
the exceptions are taken at the time 
the instructions are given. H. Hard- 
enburg & Co. v. Roberts, 125 N.W. 818, 
146 Iowa 696; Hawes v. Burlington, 
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etc., R. Co., 20 N.W. 717, 64 Iowa 315; 
Williamson v. Chicago, etc., R. Co., 4 
N.W. 870, 538 Iowa 126, 36 Am-R. 206; 
Williams v. Barrett, 3 N.W. 690, 52 
Iowa 637; Johnson vy. Chicago, etc., 
R. Co., 50 N.W. 5438, 51 Iowa 25; Price 
vy. Burlington, ete., R. Co. 42 Iowa 
16. 


[ce] In Maryland, under Code Pub. 
Civ. L. art 5 § 9, no instruction shall 
be deemed defective unless an objec- 
tion for such defect was taken at the 
trial. Davison Chemical Co. v. An- 
wae Miller Co., 89 A. 401, 122 Md. 


{d] In Pennsylvania (1) under the 
act of May 11, 1911 (eB. L. pr279,. pro- 
viding that exceptions may be taken 
to any part or all of the charge for 
any reason that may be alleged re- 
garding the same in the hearing of 
the court, etc. a general exception 
may be taken to a charge (see supra 
§ 734 note 81 [j]), (2) but a general 
exception not alleging any reason 
therefor is insufficient (Sgier v. Phila- 
delphia & R. Ry. Co., 103 A. 730, 260 
Pa. 343; Sikorski v. Philadelphia & 
Ri Ry Cos 103 AL ols; 260.2. 240). 
(3) This does not, however, demand 
minute particularization. Sikorski v. 
Philadelphia & R. Ry. Co., supra. 


Sufficiency of statement see infra 
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19. U.S.—Sacramento 
Fruit Lands Co. v. Johnson, 
(2d) 948. 

Ala.—Liverpool & London & Globe 
Ins. Co., Limited, of England v. Mc- 
Cree, 105 So. 901, 213 Ala. 534. 


Ark.—Laflin v. Brooks, 22 S.W.(2d) 
169, 180 Ark. 1167; St. Louis-San Fran- 
cisco Ry. Co. v. Murphy, 270 S.W. 956, 
168 Ark. 330; Pine Bluff Heading Co. 
v. Bock, 259 S.W. 408, 163 Ark, 237; 
Ross v. Wisconsin & Arkansas Lum- 
ber: Co., 255, Siw. «888, 16a) Ariss) 1192; 
Warren v. Granger, 236 S.W. 607, 151 
Ark. 453; Cohn v. Chapman, 234 S.W. 
42, 150 Ark. 258; Huckaby v. Holland, 
233 S.W. 9138, 150 Ark. 85; Bennett v. 
Snyder, 227 S.W. 402, 147 Ark. 206; 
St. Louis S. W. Ry. Co. v. McLaugh- 
lin, 196 S°W.-'460)°129 Ark. (377; “St. 
Louis Southwestern Ry. Co. v. Wy- 


Suburban 
36° FE. 


man, 178 S.W. 4238, 119 Ark. 530; 
American Realty Co. v. Hisey, 167 S. 
W. 488, 1138 Ark. 78; Patterson v. 


Roetzel & Chapman, 164 S.W. 301, 111 
Ark v588 5 s°'CatCulbimerson W&) Go. vi 
Stevens Grocer Co., 151 S.W. >1003, 
105 Ark. 575; Taylor v. Evans, 145 S. 
W. 564, 102 Ark. 640; Townsley v. 
Yentsch, 135 S.W. 882, 98 Ark. 312; 
Ames Shovel & Tool Co. v. Ander- 
son, 118 S.W. 1018, 90 Ark. 231. 


D.C.—Pistorio v. Washington R. & 
HE... Co!, 46 App. D:C. 4793, “Draver:‘v. 
Smolik, 43 App.D.C. 150. 


Ga.—Davis v. Whitcomb, 118 S.E. 
488, 30 GaApp. 497; Betts Co. v. 
Mims, 82 8.B. 474, 14 Ga.App. 786. 


Neb.—Omaha & Florence Land & 
Trust Co. v. Hansen, 49 N.W. 456, 32 
Neb. 449. 


‘R. & Nav. Co., 276 P. 
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case on trial, it is sufficient to except generally, 
without stating the ground of objection.*+ 
objection, by a reasonable and fair construction of 
the language used, can be said to present the point 
of the objection, it is sufficient.?? 


[§ 738] c. Objections or Exceptions Insufficient 
as Too General.”? 
jections have been held too general to point out any 
particular error in the instructions: That the charge 
was not a proper statement of the law applicabl 
that it was “on the wrong theory;’’® that it incor- 


If the 


The following exceptions or ob- 


enzs 


Ohio.—Lake Shore, etce.,)R. Co. Vv. 
Botefuhr, 10 Ohio Cir.Ct.N.S. 281, 30 
Ohio Cir.Ct. 67. 


Or.—Weinstein v. 
(2d) 383. 

Tex.—Fort Worth & D. C. Ry. Co. 
v. Kidwell, 245 S.W. 667, 112 Tex. 89 
[answering certified questions (Civ. 
App.) 249 S.W. 303]; Chase Bag Co. 
v. Longoria, (Civ-App.) 45 S.W.(2d) 
242; Karotkin Furniture Co. v. Deck- 
en (Civ. App:) 932 S:weady 103 sikats 
(Commn.App.) 50 S.W.(2d) 795]; 
Abilene & S. Ry. Co. v. Herman, (Civ. 
App.) 47 S.W. 915. 

Vt.—Bonazzi v. Fortney, 110 A. 439, 
94 Vt. 268; In re Chisholm’s Will, 108 
A. 393, 93 Vt. 453; Drown v. Oderkirk, 
96 A. 11, 89 Vt. 484. 


[a] Test of the sufficiency of an 
exception is whether it fairly directed 
the attention of the court to the par- 
ticulars in which the instruction is 
faulty. In re Chisholm’s Will, 108 A. 
393, 93° Vt. 453. 


[b] Application of rule.—An ex- 
ception based on the ground that the 
court did not write the word “given” 
on the margin of an instruction, as 
required by statute, must be specifical- 
ly taken on that ground. Omaha & 
Florence Land & Trust Co. v. Hansen, 
49 N.W. 456, 32 Neb. 449. 


20. Haines v. Republic F. Ins. Co., 
59 N.H. 199; Nickum v. Gaston, 33 P. 
671) 35 PDs L245Or: 380: 

; Prous and questions raised see infra 

21. Nickum vy. Gaston, 33 P. 671, 
35) PX 31,2490re 380: 

22. Fort Worth & D.C. Ry. Co. v. 
Kidwell, 245 S.W. 667, 112 Tex. 89 
[answering certified questions (Civ. 
App.) 249 S.W. 303]; Panhandle & S. 
FY Ry. ‘Co. v. Wright. Herndon Co.} 
(Civ.App.) 195 S.W. 216. 

23. See also supra § 734. 


24. Ga.—Betts Co. v. Mims, 82 S.B. 
474, 14 Ga.App. 786. 

Iowa.—Willis v. Schertz, 175 N.W. 
821, 188 Towa 712; Miller v. Gardner, 
49 Iowa 234, 

Or.—Adskim v. Oregon-Washington 
1094, 129 Or. 


Wheeler, 15 P. 


169. 
Va.—Powell v. Young, 144 S.B. 624, 
145 S.E. 731, 151 Va. 985. 


Wash.—Gattavara v. 


} ‘ General Ins. 
Co. of America, 


8 P.(2d) 421, 166 


‘Wash. 691; Nelson v. Owens, 8 P.(2d) 


301, 166 Wash. 647; Davis v. West 


Coast Transp. Co., 295.P. 921, 160 
Wash. 576. 
[a] That instructions “are not ap- 


plicable and are not the law applica- 
ble to this case” is an insufficient 
Ser. aaa Miller v. Gardner, 49 Iowa 


{[b] That court “misdirected jury 
in a matter of law” is insufficient. 
Benson vy. Lundy, 3 N.W. 149, 52 Iowa 


25. 


For later cases, developments and changes in the law see Annotations, same title. and section number, 


Ilgenfritz v. Missouri Pac. Ry. 


~ ———— 
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rectly defined legal terms;?® that it did not correct- 
ly state the circumstances under which damages were 
recoverable?’ or correctly charge on the measure of 
damages ;*° that it failed to submit the real issue ;?° 
that it was argumentative,?® ambiguous,?! mislead- 
ing,®? inconsistent,?* inappropriate or inapplicable ;#4 
that it improperly assumed facts*® or expressed an 
opinion on the facts;%® or that it misstated the tes- 
So an objection that a charge was im- 
proper or upon the weight of the evidence, without 
specifying why, is too general for consideration.?® 
But an exception on the ground that an instruction 
assumes facts not proved in the ease need not. point 
out specifically wherein it assumes such fact,*® 
and an objection that, defendant’s claim of set-off 
haying been withdrawn and the plea stricken out, 
there was no longer any such issue in the case to 
be submitted to the jury is sufficient.?® 


timony.** 


Co., 155 S.W. 854, 169 Mo.App. 652. 


26. Baker Co. v. Turpin, (Tex.Civ. 
App.) 53 S.W.(2d) 154. 

[a] Objection held insufficient.— 
Objection “to the following definition 
of possession in the court’s charge” 
followed by quotation of definition 
was not sufficient to point out defect. 
Gaddis v. Junker, (Tex.Civ.App.) 29 
S.W.(2d) 911 [cert den 51 S.Ct. 493, 
283 U.S. 846, 75 L.Ed. 1455]. 


2a aker COLL Urpin; (Tex.Civ. 
App.) 53 S.W.(2d) 154. 

28. Smith v. Atlantic City R. Co., 
65 A. 1000, 74 N.J.Law 452; Abilene & 
S. Ry. Co. v. Herman, (Tex.Civ. App.) 
AT S$ w.(3a) 9153 Chase Bag Co. v. 
Longoria, (Tex.Civ.App.) 45 S.W.(2d) 
242; Pecos & N. T. Ry. Co. v. Grundy, 
(Tex.Civ.App.) 171 S.W. 318. 


29. Thomas v. Parker, 69 Ga. 283. 
30. Goldstein v. Smiley, 48 N.E. 
208, 168 Ill. 438; Owen v. Brown, 41 


A. 1025, 70 Vt. 521. 


31. Colvard v. Goodwin, 
App.) 24 S.W.(2d) 786. 

32. McCue v. McCue, 123 A. 914, 
100 Conn. 448; Adskim v. Oregon- 
Washington R. & Nav. Co., 276 P. 
1094, 129 Or. 169; Ait v. Chicago, etc., 
R. Co., 57 N.W. 1126, 5 S.D. 20; Powell 
v. Young, 144 S.E. 624, 145 S.H. 731, 
151 Va. 985. 


[a] Objection to part of charge as 
“incoherent, misleading, and harm- 
ful’ asserts no proposition of law. 
McCue v. McCue, 123 A. 914, 100 Conn. 
448. 


(Tex.Civ. 


33. Dawson Paper Shell Pecan Co. 
v. Montezuma Fertilizer Co., 90 S.E. 
984,19 Ga.App. 42; Adskim v. Oregon- 
Washington R. & Nav. Co., 276 P. 
1094, 129 Or. 169. 


34. Adskim v. Oregon-Washington 
R. & Nav. Co., supra; Schaff v. Lynn, 
(Tex.Civ.App.) 238 S.W. 1034; Powell 
v. Young, 144 S.E. 624, 145 S.E. 731, 
151 Va. 985. 


35. Emmons vy. Alvord, 59 N.E. 126, 
177 Mass. 466. 


36. Walters v. Laurens Cotton 
Mills,,31 S-E.'1,53 S.C.-155; Hayes v. 
Sease, 29 -S.E. 259, 51 S.C...534; Car- 
penter v. American Acc. Co., 24 S.E. 
500, 46 S.C. 541; Greene v. Duncan, 15 
SH. 956, 37 S.C. 239;, Strohn v. ‘De- 
troit, etc., R. Co., 23 Wis. 126, 99 Am. 
D. 114. 


37. Keystone Lumber, ete, Mfg. 
Co. v. Dole, 5 N.W. 412, 43 Mich. 
370. 

38. Karotkin Furniture Co. v. 


‘Decker, (Tex.Civ.App.) 32 S.W.(2d) 
103 Late (Commn.App.) 50 S.W.(2d) 
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with.** 


39. Davis v. Strohm, 17 Iowa 421. 
40. Davison Chemical Co. v. An- 
ts Miller Co., 89 A. 401, 122 Md. 
agen Ala.—Stein v. Ashby, 30 Ala. 


Ark.—Missouri Pac. Ry. Co. v. Bar- 
ry, 290 S.W. 942, 172 Ark. 729 [cert 
den. 48 S.Ct. 21, 275 U.S. 529, 72 L.Ed. 
409]; Timothy J. Foohey Dredging 
Co. v. Mabin, 175 S.W. 400, 118 Ark. 
1; St. Louis, ete., R. Co. v. Richard- 
Son, 12 SOW 2 eS AR Ons 


Colo.—Colorado Nat. Bank y. Ash- 
craft, 263, P. 23, 83 Colo. 136. 


Ga.—Williams v. J. B. Riley Drug 
Co., 128 S.E. 215, 34 Ga.App. 68. 
Iowa.—King v. Chicago, R. I. & P. 
Ry. Co., 172 N.W. 268, 185 Iowa 1227; 
Miller v. Bohanan, 165 N.W. 317, 181 
Iowa 1207; Patterson v. Chicago, etc., 
Rs (Co., 633 2NUWi 2285 70:-towal 5933 
Price v. Burlington, ete., R. Co., 42 
Iowa 16. See L. Terry & H. Rosen- 


berg v. American Ins. Co., 203 N.W. 


17, 211 N.W. 716, 202 Iowa 1291 (hold- 
ing that exception that court erred 
in instructing jury that defendant had 
waived its right to object to assign- 
ment of fire insurance policy, chal- 
lenged only peremptory character of 
instruction). 


Minn.—Carlson v. Dow, 50 N.W. 232, 
47 Minn, 335. 


Mo.—wWalsh v. Union Quarry & Con- 
struction Co., 223 S.W. 1082, 205 Mo. 
App. 159. 

N.H.—Haines v. 
Co.,, 59 Nee 1992 


N.J.—Thibodeau v. Hamley, 112 A. 
320, 95 N.J.Law 180; Holt v. United 
Security Life Ins. & Trust Co., 72 A. 
301, 76 N.J.Law 585; Packard v. Ber- 
oO Neck R. Co., 25 A. 506, 54 N.J. Law 


N.Y.—Coddington Ve Brooklyn 
Crosstown R. Co., 5 N.E. 797, 102 N. 
Y. 66; Walsh v. Mead, 8 Hun 3887; 
Capel v. Lyons, 22 N.Y.S. 378, 3 Misc. 
(3. Late 20 IN: Yes." 49it- 


Wash.—FEdmunds _ v. 
639, 15 Wash. 73. 


Wis.—Corcoran v. Harran, 12 N.W. 
468,55 Wis. 120. 


[a] Rule that request for correct 
instruction is tantamount to specific 
objection to erroneous one does not 
apply where there has been a specific 
objection upon different grounds, 
Timothy J. Foohey Dredging Co. vy. 
Mabin, 175 S.W. 400, 118 Ark. 1. 


42. Hainer v. Churchill, 173 N.W. 
882, 183 N.W. 624, 191 Iowa 1125. 


43. Anglin v. Marr Canning Co., 
(Ark.) 237 S.W. 440. 


Republic F. Ins. 


Black, 45 P. 
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[§ 739] d. Scope and Questions Raised—(1) In 
General. Where the ground of exception is express- 
ly stated, none other than the stated objection can 
be considered,*? 
structions should not have been given because not 
applicable to the evidence does not challenge the 
correctness of the legal propositions stated.*? 
the other hand, an offer of a correct instruction on 
a particular issue should be considered as a specific 
objection to instructions given in conflict there- 
Cases in which a particular exception was 
held sufficient** or insufficient*® to apprise the court 
of the defect complained of are set out in the notes. 


[§ 740] (2) By General Objection or Exception— 
(a) Rules Stated. A general exception challenges 
merely the correctness of the legal proposition which 
the charge affirms,*® and cannot, it has been said, 
be construed as extending beyond the matter which 


An exception asserting that in- 


On 


44. Jutte v. Hughes, 67 N.Y. 267 
[rev 40 N.Y.Super. 126]; Pecsok v. 
Millikin, 173 N.E. 626, 36 Ohio App. 
5438; Kansas City, M. & O. Ry. Co. of 
Texas v. Foster, (Tex.Civ.App.) 54 S. 
W.(2d) 270; Fort Worth & D. C. Ry. 
Co. v. Amason, (Tex.Civ.App.) 239 S. 
W. 359; Stalleto v. Plumley & Sar- 
gent, 85 A. 975, 86 Vt. 444; Place v. 
ines eee Ry. Co-;) 76 Ate osuss 


[a] Burden of proof.—(1) Objec- 
tion that charge on burden of proof 
was inapplicable to case submitted on 
special issues included objection that 
charge constituted a general charge. 
Texas Indemnity Ins. Co. v. Allison, 
(Tex.Civ.App.) 31 S.W.(2d) 319. (2) 
Objection that charge on burden of 
proof was misleading and confusing 
in case submitted on special issues in- 
cluded objection that charge sub- 
mitted question of law. Texas In- 
demnity Ins. Co. v. Allison, supra. 

45. Brown v. New York Indemnity 
Co., 39 F.(2d) 443; Texas & P. Ry. 
Co. v. Gillette, (Tex.Civ.App.) 50 S.W. 
(2d) 901; Southern Traction Co. v. 
Ellis, (Tex.Civ.App.) 198 S.W. 983 
[dism f w j]; Andrews v. Wilding, 
(Tex.Civ.App.) 193 S.W. 192; Baldwin 
v. Gaines, 102 A. 338, 92 Vit. 61. 


[a] Want of evidence to sustain 
charge.—Objection to instruction be- 
cause it referred jury to plaintiff's 
petition for statement of his injuries 
does not raise point that there was no 
evidence of some of injuries there al- 
leged. Andrews v. Wilding, (Tex. 
Civ.App.) 193 7SiW. 192° 


46. Central of Georgia R. Co. v. 
Bond, 36 S.E. 299, 111 Ga. 18; Topeka 
v. Heitman, 28 P. 1096, 47 Kan. 739; 
Hentig v. Kansas L. & T. Co., 28 Kan. 
617; Gilroy v. Loftus, 48 N.Y.S. 532, 
22 Misc. 105. 


[a] All that will be done on such 
exception is, that the general bearing 
of the charge will be examined, and 
if that is not plainly injurious, or if 
in any legal mode of putting the mat- 
ter the verdict must necessarily be 
the same, a new trial will not be 
granted, although the charge may in 
some particulars be erroneous. Cam- 
den, etc., R., etc., Co. v. Belknap, 21 
Wend. (N.Y.) 354. 


[b] Bare complaint that “the 
court erred” in giving a particular in- 
struction brings nothing into question 
except the soundness, in the abstract, 
of the proposition or propositions 
therein announced. Central of Geor- 
gla R. Co. v. Bond, 36 S.E. 299, 111 Ga. 

[c] Exception to charge as con- 
trary to law and harmful was too in- 
definite to raise any question except 
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immediately precedes it.47 
made by the judge,*§ 


rected to the point at the time.°° 


tended to rely.>? 


abstract correctness thereof. Bank- 
ers’ Health & Life Ins. Co. v. Givens, 
157 S.E. 906, 43 Ga.App. 43. 

{d] In Pennsylvania (1) under a 
general exception litigant may assign 
whole charge as inadequate if it fails 
to present real issue or if its general 
effect is to give a wrong or mislead- 
ing impression to jurors. Draude & 
Donnelly v. Alfred Wolstenholme & 
Son, 89 Pa.Super. 428. (2) He may, 
under such general exception, assign 
all actual matters at law or any ma- 
terial matter so inadequately present- 
ed as can mislead jury. Draude & 
Donnelly y. Alfred Wolstenholme & 
Son, supra. 

47. Andress v. Broughton, 21 Ala. 
200; Leggett v. Perkins, 2 N.Y. 297; 
Labron v. Woram, 1 Hill (N.Y.) 91. 


48. Foster v. Berkey, 8 Minn. 351; 
Castner v. The Dr. Franklin, 1 Minn. 
73; Camden, etce., R., ete., Co. v. Belk- 
nap, 21 Wend. (N.Y.) 354. 

49. Ark.—Mt. Nebo Anthracite 
Coal Co. v. Williamson, 84 S.W. 779, 

-73 Ark. 530. 


Ga.—Davies v. West Lumber Co., 
123 S.E. 757, 32 Ga.App. 460. 


Iowa.—Abbott v. Striblen, 6 Iowa 
Oa: 


Mass.—Armour v. Pecker, 123 Mass. 
1438. 

Minn.—Dallemand v. Janney, 53 N. 
WwW. 803) 51°’ Minn: 5145" Moster -v. 
Berkey, 8 Minn. 351; Castner v. The 
Dr. Franklin, 1 Minn. 73. 


N.Y.—Camden, etc., R., ete., Co. v. 
Belknap, 21 Wend. 354. 


Vt.—Lang v. Clark, 81 A. 625, 85 Vt. 
222; Morrisette v. Canadian Pac. R. 
Go, 56 A, 1102, 76 Vt. 267. 


[a] Tllustration.—An exception to 
a charge in a personal injury action 
that plaintiff cannot recover if he did 
not exercise ordinary care, being 
merely to charge as given, cannot be 
taken as an exception to failure to 
charge principle of comparative neg- 
ligence or diminution of damages. 
Davies v. West Lumber Co., 123 S.E. 
757, 32 Ga.App. 460. 

[b] Failure to define terms.—A 
general objection to an instruction is 
not sufficient to raise the objection 
that the court should have defined a 
term used. Mt. Nebo Anthracite Coal 
Co. v. Williamson, 84 S.W. 779, 73 Ark. 
530; St. Louis, etc., R. Co. v. Barnett, 
45 S.W. 550, 65 Ark. 255. 


[c] In Ohio (1) it has been held 
that a general exception to a charge 
of a trial court does not raise any 
question of error as to the omission of 
the court to give further correct in- 
structions, but presents only ques- 
tions of law existing in the charge as 
given. Cincinnati Traction Co. v. 
Piker, 11 Ohio App. 54. (2) So it has 
been held that a general exception to 
a charge does not reach matters omit- 
ted unless such omission renders the 


Such an exception to a 
charge does not bring up any particular remark 
or any omission 
charge,*® unless the attention of the judge was di- 
In short, 
eral exception will be insufficient where the special 
point of the objection insisted upon is such that if 
it had been specifically pointed out at the trial it 
might have been obviated,®>4 or where the general 
objection was calculated to divert the attention 
from the special objection on which the party in- 
But where there is some substan- 
tial error which misled the jury,’* or the whole 
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in such 


a gen- 


to 1t.°* 


[§§ 740-741 


charge is bad,®* or where a single proposition is 
charged incorrectly as a statement of law,°° a gen- 
eral exception is sufficient ; 
is under no duty to request that the rule, as formu- 
lated correctly, be charged,®® unless the error is the 
result of a mere inadvertence, and so would have 
been corrected had the court’s attention been called 


and the excepting party 


[§ 741] (b) Application of Rules. A general ob- 
jection or exception has been held insufficient to 
raise the point as to the time or circumstances of 
giving the same;°* to the use of objectionable lan- 


guage;>® to merely formal defects;®® that the 
charge misleading. Morgenroth Vv. Ill.— Moses v. Loomis, 55 Ill.App. 
Northern Ohio Tract., ete., Co., 2s 
Ohio Cir.Ct.N.S. 306. (8) But where, Neb.—Herzog vy. Campbell, 66 N.W. 


in a case in which the petition al- 
leges negligence on the part of a car- 
rier, and the answer alleges contribu- 
tory negligence, the court merely 
reads the pleadings to the jury and 
does not otherwise define the specific 
issues, such charge is not a sufficient 
compliance with Gen. Code § 11447, 
notwithstanding a general exception 
only was taken, which, under § 11561, 
would apply only to errors material 
and prejudicial to substantial rights. 
Telinde v. Ohio Traction Co., 141 N.E. 
eas Ohio St. 125 [aff 17 Ohio App. 
oA]. 

50. Foster v. Berkey, 8 Minn. 351; 
Castner v. The Dr. Franklin, 1 Minn. 
73; Camden, etc., R., ete., Co. v. Belk- 
nap, 21 Wend. (N.Y.) 354. 

51. U.S.—McDermott v. Severe, 26 
S.Ct. 709, 202 U.S. 600, 50 L.Ed. 1162 
[aff 25 App.D.C. 276]. 

Mass.—Brick v. Bosworth, 39 N.B. 
36, 162 Mass. 334. 

glans rs OBEN v. Berkey, 8 Minn. 


N.H.—Matthews v. Clough, 49 A. 
637, 70 N.H. 600; Haines v. Republic 
Hesins: Co., 59 UNvo: 1919. 

Vt.—Vitale v. Smith Auto Sales Co., 
144 A. 380, 101 Vt. 477. 


Applications of rule see infra § 741. 


52. Matthews v. Clough, 49 A. 637, 
70 N.H. 600. 


53. Brick v. Bosworth, 39 N.E. 36, 
162 Mass. 334. 


54. See supra § 736. 
55. See supra § 736. 
56. Gilroy v. Loftus, 48 N.Y.S. 532, 


22 Mise. 105. 
57. Gilroy v. Loftus, supra 


58. Topeka v. Heitman, 28 P. 1096, 
47 Kan. 739. 


59. Sloan v. Little Rock R., etc., 
Co., 117 S.W. 551, 89 Ark. 574; Pettus 
Var icern, Ll?  S. Wee ss6, 8% Ark. 3916: 
Midland Valley R. Co. v. Hamilton, 
104 S.W. 540, 84 Ark. 81; McKee v. 
Tourtellotte, 44 N.E. 1071, 167 Mass. 
69, 48 L.R.A. 542; Evans v. St. Paul, 
ler, Eo 16 N.W. 271, 30 Minn. 489; 
Stroud ie Irith, 11 Barb. (N.Y.) 300. 


60. Ark.—Texarkana & Ft. Smith 
Ry. Co. v. Adcock, 231 S.W. 866, 149 
Ark. 110; Wofford v. De Queen Real 
Hstate Co., 216 S.W. 710, 141 Ark. 310; 
Harris v. Bush, 196 S.W. 471, 129 Ark. 
369; Bain v. Ft. Smith Light & Trac- 
tion Co., 172 S.W. 8438, 116, Ark. 125, 
L.R.A.1915D, 1021; Bt. Smith & W. 
Ry. Go. v. Messek, 131 S.W.: 686, 966, 
96 Ark. 243; Arkansas Midland R. Co. 
v. Rambo, 117 Siw. 784, 90 iArk. 108; 
McElvaney v. Smith, 88 S.W. 981, 76 
Ark. 468; St. Louis, etc., SNe 
Norton, 73 S.W. 1095, 71 Ark. 314; 
St. Louis, CtCo pd COnmve Pritchett, 48 
S.W. 809, 66 Ark. 46. 


424, 47 Neb. 370. 


N.Y.—Saugerties Bank v. Mack, 54 
N.Y.S. 950, 35 App.Div. 398. 

Wis.—Pilling v. Otis, 13 Wis. 495. 

[a] Tilustration.—In an action for 
injuries to a passenger, the court in- 
structed on the question of contribu- 
tory negligence, and in another in- 
struction authorized a finding for 
plaintiff if his injuries were caused 
by the negligence of defendant, but 
did not mention the effect of contribu- 
tory negligence, and it was held that 
a formal general objection to the in- 
struction was not sufficient, as the 
objection was one of form, which 
would probably have been corrected 
on specific objection. Arkansas Mid- 
land R. Co. v. Rambo, 117 S.W. 784, 90 
Ark. 108. 


{b] Improper use of word. — (1) 
An objection to an instruction should 
be exact, and a mere general objection 
will not reach an improper use of a 
word. Rogers v. Robertson, 218 S.W. 
206, 142 Ark. 210; Hamburg Bank v. 
George & Butler, 123 S.W. 654, 92 
Ark. 472; Sloan v. Little Rock Ry. & 
Electric Co., 117 S.W. 551, 89 Ark. 574. 
(2) Error, if any, in using word 
“ring” instead of “diamond” in in- 
structions should have been met by 
specific objection. Lankford v. Cain, 
16: S.W.(2d) 463, 179 Ark. 461. °§(@3) 
General objection to erroneous use of 
word “clearly” or “clear,” in instruc- 
tion as to preponderance of evidence, 
is insufficient. Sealy Mattress Co. v. 
Southern Cotton Oil Co., 268 S.W. 611, 
167 Ark. 405. 


[c] Failure to number or mark in- 
structions “given,” etc.—While the 
provisions of a statute requiring in- 
structions to be separately numbered, 
and marked “given” or “refused,” as 
the case may be, are mandatory, still 
the failure to observe those require- 
ments presents nothing for review, 
unless exception is specially taken on 
that ground. Herzog v. Campbell, 47 
Neb. 370, 66 N.W. 424; Omaha, etce., 

Land, ete., Co. v. Hansen, 49 N.W. 456, 
32 Neb. 449. 


{d] Failure to reduce instructions 
to writing.—(1) A general exception 
to the giving of instructions is in- 
sufficient to raise the objection that 
such instructions were oral instead 
of written. Moses v. Loomis, 55 Ill. 
App. 342; Giddings v. McCumber, 51 
Ill.App. 3738; Gaynor v. Pease Fur- 
nace Co., 51 Ill-App. 292. (2) On the 
other hand, it has been held that an 
exception which stated that defendant 
excepted to all the instructions, and 
that “all” included “each,” was ‘suffi- 
cient to raise the objection that verbal 
instructions were given in addition 
to written instructions, although de- 
fendant requested a written charge, 
Sutherland v. Venard, 34 Ind. 390. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 741] 


charge was based on incompetent evidence,®! or on 


facts not. shown by the evidence ;°? 


leading or ambiguous,®* or inconsistent with other 
instructions given;°* that it was incomplete or in- 
aceurate;°° that it failed to define a term used there- 
in;°°® that it erroneously assumed facts in dispute,°* 
or ignored issues;®* that it varied from the request 
that it was erroneous in its’ statement of 
facts,’ or that it stated the wrong measure of dam- 
Where a proposition charged is correct, 


made ;°° 
ages./1 


61. Frauenthal v. Bridgeman, 7 S. 
W. 388, 50 Ark. 348. 

ce. ATk==EC.” Smith” lish ete; 
ol Vv. Carr, 93° SW. 9905 78 Ark. "27.9; 
Quetermous v. Hatfield, 14 S.W. 1096, 
54 Ark. 16. 


Ga.—Oats v. Jones, 71 S.E. 1097, 136 
Ga. 704; Central of Georgia R. Co. 
wii Bond,.36 S.E. 299; 111-Gas13. 


N.H.—Emery v. Boston, etc., R. Co., 
36 A. 367, 67 N.H. 434. 


Neve Viarnums va Laydore eco. N.Y 
Super. 148; Labron v. Woram, 1 Hill 
ike 

Wis.—Hulehan v. Green Bay, etc., 
R. Co., 32 N.W. 529, 68 Wis. 520. 


63. Ark.—McWilliams v. Kinney, 
11 S.W.(2d) 1, 178 Ark. 513; Tenny- 
son v. Keef, 291 S.W. 426, 172 Ark. 
877; Kansas City Southern Ry. Co. 
v. H. Rouw Co., 288 S.-W. 901, 172 Ark. 
273; St. Louis-San Francisco Ry. Co. 
v. Pearson, 281 S.W. 910, 170 Ark. 
842 [cert den 47 S.Ct. 101, 273 U.S. 711, 
71, L.Ed. 853]; Viraldo v. Hohen- 
Schultz, 261 S.W. 314, 164 Ark. 192; 
Ross v. Wisconsin & Arkansas Lum- 
ber Co.,- 255. S.-W. 888, 1617Ark: 192; 
Huckaby v. Holland, 233=S.w. 913, 
150 Ark. 85; New Coronado Coal Co. 
v. Jasper, 222 S.W. 22, 144 Ark. 58; 
Morris vy. Collins, 191. S.W;-963, 127 
Ark. 68; Huckaby v. St. Louis, I. M. & 
DH EUVendCOrey Lite ISHS LAO eAnii. 
179; C. C. Emerson & Co. v. Stevens 
Grocer Co., 151 S.W. 1008, 105 Ark. 
575; Taylor v. Evans, 145 S.W. 564, 
102 Ark. 640; St.. Louis, 1..M.& SvRy. 
Co. v. Prince, 142 S.W. 499, 101 Ark. 
So St. Louis, lj Mas. 8. Ry Co. ov: 
Lamb, 128 S.W. 1030, 95, Ark. 209; 
St. Louis, I. M. &S. Ry. Co. v. Dunn 
& Stewart, 127 S.W. 464, 94 Ark. 407; 
Aluminum Co. of North America v. 
Ramsey, 117 S.W. 568, 89 Ark. 522 
[ath Sls Cl. 16,.222, Us od ob ls. nd. 
TS5i 

D.C.—Pistorio vy. Washington R. & 
BE. Co., 46 App.D.C. 479. 


Mass.—Fairman v. Boston, ete. R. 
Co., 47 N.E. 613, 169 Mass. 170. 


Minn.—Peterson v. Great Northern 
Yn CO. eLOIIN Wd, oo Minn. 3.08% 
Larrabee v. Minnesota Tribune Co., 
30 N.W. 462, 36 Minn. 141; Holm v. 
Sandberg, 21 N.W. 416, 32 Minn. 427. 

Mont.—Hamilton v. Great Falls St. 
Rea COMMA ESO 0 NM 4orb. (lon (Von t. 
334. 

N.Y.—Gilroy v. Loftus, 
532, 22 Misc. 105. 

S:C.—Hunt v. Atlantic Coast Lum- 
ber Corporation, 85 S.E. 229, 101 S.C. 
64. 


48 N.Y.S. 


“Where an instruction is imperfect- 
ly worded so as to be obscure or am- 
biguous, if appellant is of the opinion 
that it might mislead the jury, he 
should, by specific objection, point out 
what he conceives - the inac- 
curacies in the language of the in- 
struction.” Rogers v. Woods, 42 S.W. 
C20)) 390} sole Uses Ark. 9392. 


[a] Thus (1) a defect in instruc- 
tions correctly declaring the law, 
arising from the fact that they might 
have been couched in plainer terms, 
is one of form, and must be met by 
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that it was mis- 


tion! 


the facts.72 


specific objection. Huckaby v. St. 
MOUS Mh aon Sa Eye LOOn uel ait, SES 
923, 119 Ark. 179; Garretson-Greeson 
Lumber Co. vi Goza, 172 S.W. 825, 
116 Ark. 277; Dierks Lumber & Coal 
Cov. Coffman - Bross, -132' 0S We. 654; 
96 Ark. 505; St. Louis, I. M. & S. Ry. 
Conve Walkers (1252 SiW.. 13558 937 Ark. 
457. (2) Objection that instruction 
was susceptible of certain construc- 
tion, and therefore erroneous, is 
waived in the absence of a specific ob- 
jection thereto, where it is doubtful 
whether trial court intended such con- 
struction. Washa v. Harris, 266 S.W. 
944, 167 Ark. 186. (3) In an action 
for damages sustained by plaintiff in 
collision between his horse and buggy 
and defendant’s motortruck, a gen- 
eral objection to an instruction that, 
if the driver of the truck failed to ex- 
ercise ordinary care, defendant was 
guilty of negligence, was not suffi- 
cient to call the trial court’s attention 
to objection that the instruction 
might be construed as intimating that 
there was negligence as a matter of 
law. Bennett v. Snyder, 227 S.W. 402, 
147 Ark. 206. 


[b] Pointing out inconsistency.— 
If counsel believes that the language 
of the trial court’s charge in express- 
ing a rule of law is inconsistent with 
the statement of such rule as con- 
tained in a rejected prayer offered by 
counsel, and that the language of the 
court may not be understood by the 
jury as expressing the rule, it is the 
duty of counsel by objection to point 
out to the court such inconsistency. 
Pistorio v. Washington R. & E. Co., 
46 App.D.C. 479. 


64. Matthews v. Clough, 49 A. 637, 
70 N.H. 600; Weinstein v. Wheeler, 
(Ore) wal es (CACB) BBSSis 


65. Missouri Pac. R. Co. v. Block, 
218 S.W. 682, 142 Ark. 127 [cert den 
AQ) Set T5386) 253, UsSs 4935-64 Liwd, 
LOZ S Baines Ee Smith eae hit Ss 
Traction: Cont 12) Sew. 843.1 6 Ark. 
1:25, WR AMO SD 1021) Hamilton v. 
Great Falls St. R. Co., 42 P. 860, 43 P. 
713, 17 Mont. 334; Lindheim v. Duys, 
31 N.Y.S. 870, 11 Misc. 16; Monzingo 


Head OOS: (Tex.Civ.App.) 34 S.W.(2d) 
662. 
[a] Tllustration.—A defect in an 


instruction in an action for injuries 
to a traveler, in a collision with a 
street car, for failing to include the 
duty of the motorman to keep a look- 
out, can be reached only by specific 
objection. Bain vy. Ft. Smith Light & 
Traction Co., 172 S.W. 843, 116 Ark. 
215, eR A O15 D0 2a 


[b] Where charge states correctly 
principle of law in general form as 
it is usually stated, a general excep- 
tion is not sufficient to raise the ob- 
jection that the court omitted a par- 
ticular element which counsel con- 
sidered important to be noticed. Fin- 
negan vy. Carraher, 47 N.Y. 493 [aff 
61 SBarb. 252]. 


66. Kirby v. Lower, 124 S.W. 34, 
139 Mo.App. 677. f 


67. Rogers v. Woods, 42 S.W.(2d) 
390, 184 Ark. 392; St. Louis-San Fran- 
cisco Ry. Co. v. Murphy, 270 S.W. 956, 
168 Ark. 330; St. Louis S. W. Ry. Co. 
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but subject to a qualification, a general exception 
is insufficient to raise the objection that the proposi- 
tion should have been charged with the qualifica- 
So a general exception to the court’s sum- 
mary of facts and its statement with regard there- 
to is insufficient to raise the question of a merely 
inaccurate, but not otherwise unfair, summary of 
Other illustrations of particular points 
not raised by a general exception or objection ap- 
pear in the footnote hereto.’+ 


But a general objec- 


v. McLaughlin, 196 S.W. 460, 129 Ark. 
377; Garretson-Greeson Lumber Co. 
v. Goza, 172 S.W. 825, 116 Ark. 277. 


[a] Tlustration.—In a personal 
injury action, where defendant plead- 
ed release signed by plaintiff as de- 
fense, specific objection should have 
been made to instruction which as- 
sumed that doctor, on whose repre- 
sentations plaintiff claimed to have 
relied, was defendant’s physician, if 
such: question should have been sub- 
mitted to jury, and general objection 
was insufficient. F. Kiech Mfg. Co. v. 
James, 261 S.W. 24, 164 Ark. 137. 


68. Sneed v. Reynolds, 266 S.W. 
686, 166 Ark. 581. 

[a] Thus, in a personal injury ac- 
tion, if it was thought that an in- 
struction might be understood in a 
narrow sense as ignoring the question 
of the master’s negligence in not fur- 
nishing reasonably safe equipment, an 
objection should have_ specifically 
pointed out such defect, and a general 
objection was not sufficient. Ross v. 
Wisconsin & Arkansas Lumber Co., 
255 S.W. 888, 161 Ark. 192. 


69. Beaver v. Taylor, 93 U.S. 46, 
23 L.Ed. 797; Pistorio v. Washington 
R. & E. Co., 46 App.D.C. 479. 


[a] Variance must be pointed out. 
—Beaver v. Taylor, 93 U.S. 46, 23 L. 
Ed. 797; Pistorio v. Washington R. 
& E. Co., 46 App.D.C. 479. 


70. Philip Schneider Brewing Co. 
v. American Ice-Mach. Co., 77 F. 138, 
23 C.C. A. 89. Walker, v.,.Collins, 59) BF: 
0 eS Cr Gar alg Ree tliagis: GC taio sme Ole 
U.S. 57, 42 L.Ed. 76]; Varnum:v. Tay- 
lor, 23 N.Y.Super. 148. 


[a] Where exception is not to 
statement of rule of law, but only to 
error in statement of facts, such as 
an error in dates or amounts, or in 
the statement of what the pleadings 
contain, or to the absence of some 
qualifying word or phrase in the defi- 
nition of a rule of law, the exception 
should point out distinctly the very 
error or mistake complained of. Phil- 
ip Schneider Brewing Co. v. American 
Tee-Mach, Cogn T(E. 38.025) CiCsAT Ego: 


71. lLaflin v. Brooks, 22 S.W.(2d) 
169, 180 Ark, 1167. 


ve. Cook’ y. Mc@lure 5S: iN aye4s 
17 Am.R. 270 [rev 2 Thomps.&C. 434]. 


73. Yazoo & M. V. R. Co. v. Long, 
201 F. 881, 120,C.C.A, 219. 


74. See cases infra this note. 


[a] Questions not raised by gen- 
eral objection.—(1) Where in an ac- 
tion for slander plaintiff proved the 
use of the words alleged in the com- 
plaint, but some of the witnesses tes- 
tified to the use of words substan- 
tially different, although amounting 
to the charge complained of, a gen- 
eral objection to an instruction, au- 
thorizing a verdict for plaintiff if de- 
fendant falsely uttered words which 
in their common acceptation amount- 
ed to the slander complained of, was 
not sufficient, but a specific objection, 
ealling attention to the failure to 
limit the application to substantially 
the words of the complaint was nec- 
essary. Townsley y. Yentsch, 135 S. 
W. 882, 98 Ark. 312. (2) A mere gen- 
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tion has been held sufficient as against an instruc- 
tion that invades the province of the jury,’ and it 
has been held that an instruction that the jury should 
find for plaintiff if they believed certain matters, 
not supported by either pleadings or the evidence, 
is erroneous although the attention of the court was 
not called to the insufficiency of the pleadings and 


evidence.7® 


eral objection to an instruction, which 
failed fully to define an agent’s lia- 
bility on an unauthorized contract 
made for a corporation, is insufficient. 
Rittenhouse v. Bell, 153 S.W. 1111, 
106 Ark. 315. (8) A general objec- 
tion does not raise the point that an 
instruction was too restricted to sub- 
mit the issue of contributory negli- 
gence. St. Louis Southwestern Ry. 
Co. v. Wyman, 178 S.W. 423, 119 Ark. 
530. (4) In an action against a city 
for injuries from a fall on an icy 
erosswalk, where the court in the 
same instruction stated the city’s du- 
ty with relation to walks and cross- 
walks, an objection that the instruc- 
tions did not completely instruct as 
to the respective duties of the city 
and the pedestrians on the matter of 
street crossings was not sufficiently 
specific to advise the court that. the 
city was contending that there is a 
difference between the city’s duty 
with respect to sidewalks and its du- 
ty with respect to street crossings. 
Blackmore v. City of Council Bluffs, 
176 N.W. 369, 189-Iowa 157. (5) If 
a statement by the court was to be 
construed as an instruction, an ex- 
ception in the words, ‘I except to 
that,” was too general in character 
to present error in the choice of a 
word used in such statement. Adams 
v. New Jersey Steamboat Co., 29 N. 
Y.S. 56, 9 Mise. 33. (6) Where a de- 
fendant in an action of libel questions 
the propriety of submitting a partic- 
ular construction of an imputation 
against plaintiff to the jury, and re- 
quests a charge that the language 
used is not actionable, and the atten- 
tion of the court is not drawn to the 
specific objection that the judge was 
submitting a construction to the jury 
different in its meaning from that 
alleged in the complaint, the excep- 
tion is insufficient to raise the latter 
question.: Mattice v. Wilcox, 42 N.E. 
270, 147 N.Y. 624. 


[b] Instructions on burden of 
proof and weight of evidence.—(1) 
In a personal injury action, where 
plaintiff deemed that an instruction 
improperly cast on him the burden 
of disproving contributory negli- 
gence, he should not content himself 
with a general objection but should 
point out specifically wherein the in- 
struction is erroneous. Patterson v. 
Roetzel & Chipman, 164 S.W. 301, 111 
Ark. 538. (2) A general objection to 
an instruction requiring a case to he 
established by a fair preponderance 
of testimony is not sufficient to raise 
a question as to the word ‘fair’ re- 
quiring finding issues by more than 
a preponderance. Bocquin v. Theur- 
er, 202 S.W. 845, 133 Ark. 448. 


75. 'Union Seed & Fertilizer Co. v. 
St. Louis, I. M. & S. Ry. Co., 181 S.Ww. 
898, 121 Ark. 585. 


76. Jeffries’ Ex’r v. Ferree, 193 S. 
W. 646, 175 Ky. 18. 


77. U.S.—Edwards v. 
F. 664, 148 C.C.A. 186. 


Mass.—Herrick v. Waitt, 113 N.E. 
205, 224 .Mass,. 415;e4Chandler vy, 
Prince, 109 N.E. 374, 221 Mass. 495. 

N.Y.—Schile v. Brokhahus, 80 N.Y. 
614 [aff 44 N.Y.Super. 560]; Walsh v. 
Kelly, 40 N.Y. 556 [aff 42 Barb. 98, 


Goode, 228 
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[§ 742] 7. Objections or Exceptions to Failure or 
Refusal To Instruct. An exception to a refusal of 
requests to charge should specify the particular ~ 
omission,’? or point out which requests were not suf- 
ficiently covered by the charge;*® and a general ex- 
ception to a refusal to give several instructions re- 
quested collectively is usually held insufficient’? if 


any one of the series is erroneous,*°® unless the court 


27 How.Pr. 359]; Hurl v. New York 
@ent., ete.,UR. Co. 73 NoY.S. 1042)7 68 
App.Div. 400; Roe v. New York, 4 
N.Y.S. 447, 56 N.Y.Super. 298. 


Pa.—Groner v. Supreme Tent of 
Knights of Maccabees of the World, 
TOS CA 43 on coo Meat 29. 


Vt.—Luce v. Hassam, 58 A. 725, 76 
Vt. 450 


[a] Thus (1) where the court in 
its charge correctly refers to some 
parts of those requests to charge 
which it had refused, and had made 
it unnecessary to charge other parts 
by the way in which it described the 
legal liability of the party making 
the request, an exception without 
specifying any particular omission is 
too general. Roe vy. New York, 4 N. 
Y.S. 447, 56 N.Y.Super. 298. (2) 
Where, on refusal of the court to give 
instructions as requested and denial 
of an exception thereto, counsel was 
afforded an opportunity to point out 
any errors or omissions in the gener- 
al charge, and after reéxamining his 
requests announced, “I am content,” 
he saved no exception to refusal of 
his request. Herrick v. Waitt, 113 
N.E. 205, 224 Mass. 415. (3) If coun- 
sel for defendant was dissatisfied 
with the answer made by the court to 
his inquiry, which was practically a 
request for additional instructions, he 
should have called the trial judge’s 
attention to the matter of dissatis- 
faction, and, if not corrected, should 
have taken a special exception. Gron- 
er v. Supreme Tent of Knights of 
Maccabees of the World, 108 A. 437, 
265 Pa. 129. 


[b] It is due to court that it be 
made aware of specific ground of ex- 
ception, to the end that it may cor- 
rect error and avoid all grounds of 
misapprehension. Bishop v. Goshen, 
24 N.E. 720, 120 N.Y. 387. 


[ec] Exception held _ sufficient. 
Edwards v. Goode, 228 F. 664, 148 
C.A. 186. 


78. Wells v. Clark & Wilson Lum- 
deriCowzwsbaky 2ee, U4 Or. F297. 


79. U.S.—Chateaugay Ore, ete., Co. 
v. Blake, 12 S.Ct. 731, 144 U.S. 476, 36 
L.Ed. 510; Anderson v. Avis, 62 F. 
227, 10 C.C.A, 347, 

Ala.—Andress v. 
Ala. 200. 

Ill.—Razor v. Razor, 31 N.B. 678, 
142 Ill. 375. See Luehrs v. Marshall, 
209 Ill.App. 344. 

Ind.—Baker v. McGinniss, 22 Ind. 
257; Jolly v. Terre Haute Drawbridge 
Go.,. 9! Ind, 417. 

Kan.—Fleming v. L. D. Latham & 
Co., 30 P. 166, 48 Kan. 778; Bailey v. 
Dodge, 28 Kan. 72; Hayes v. IFar- 
well, 45 P. 910,.4 Kan.App. 387. 

La.—Wimbish v. Hamilton, 16 So. 


C 


Broughton, 21 


856, 47 La.Ann. 246. 
Neb.—Omaha v. McGavock, 66 N. 
We 4a aie Nebr S13" edricky vy. 


Strauss, 60 N.W. 928, 42 Neb. 485. 


N.J.—Paramount _ Upholstering 
Works v. David, 148 A: 920, 106 N.J. 
THO. 588 [aff 144 A. 628, 7 N.J.Misc. 


N.Y.—Murdock vy. Gould, 86 
2h SO SING Yeo Go), 


N.E. 
Huerzeler v. Cen- 


tral Cross Town R. Co., 34 N.E. 1101, 
139 N.Y. 490; Tousey v. Roberts, 21 
N- EB: 98995. JI4° NY. 32.0 Lie tAmiser: 
655; Rehberg v. New York, 2 N.E. 
11, 99 N.Y. 652; Hoyt: v. Long Is- 
land R. Co., 57 N.Y. 678 mem; Requa 
v. Rochester, 45 N.Y. 129, 6.Am.R. 
52 [dist Betz v. Conner, 7 Daly 550 
(where, at the close of a case, coun- 
sel made requests to charge several 
propositions of law, applicable to the 
case, and the court thereafter in its 
charge did not include or refer to the 
points requested, and it was held that 
exceptions then taken to each refusal 
to charge as before requested were 
specifically. taken)]; Walsh v. Kelly, 
40 N.Y. 556; Yale v. Curtiss, 24 N.Y. 
S. 981, 71 Hun 436 [rev 45 N.E. 1125, 
151 N.Y. 598]; Sheridan v. New York, 
8 Hun 424; People v. Thacher, 7 Lans. 
304, 1 Thomps.&C. 158; Gumb v. 
Twenty-third St. R. Co., 53 N.Y.Super. 
466; Daly v. Byrne, 43 N.Y.Super. 
261; O’Donnell v. New York, etc., R. 
Co., 8 Daly 409; Emmons y. Barnes, 


4 Daly 418. 


S.C.—Jones v. Swearingen, 19 S.E. 
947, 42 S.C. 58. 


Vt.—Goodwin v. Perkins, 39 Vt. 598. 
Wis.—Harrison vy. Crocker, 39 Wis. 


. 


_[a] Rule applied.—(1) Where a 
bill of exceptions sets out several 
distinct refusals to charge, and con- 
cludes with words, “To which defend- 
ant excepted,” the exception will be 
considered as applying only to the 
refusal contained in the paragraph 
immediately affected. Andress v. 
Broughton, 21 Ala. 200. (2) A single 
exception to a refusal to give two in- 
structions asked raises only the ques- 
tion whether both instructions, taken 
together, are a correct statement of 
one law. Harrison vy. Crocker, 39 Wis. 


[b] Exception “to each of your 
honor’s refusals to charge my several 
requests” is not sufficiently specific. 
Benedict v. Deshel, 79 N.Y.S. 205, 77 
App.Div. 276 [rev on another ground 
OS TIN. E999 aa TN yee tale 


80. U.S.—Union Pac. R. Co. v. Cal- 
laghan, 16 S.Ct. 493, 161 U.S. 91, 40 
L.Ed. 628; Thiede v. Utah, 16 S.Ct. 
62, 159 U.S. 510, 40 L.Ed. 237; Bogk 
v. Gassert, 13 S.Ct. 738, 149 U.S. 17, 
37 L.Ed. 631; Union Ins. Co. vy. Smith, 
8 S.Ct. 534, 124 U.S. 405, 31 L.Ed. 497; 
Moulor v. American L. Ins. Co., 4 
S.Ct. 466, 111 U.S. 335, 28 L.Wd. 447; 
Beaver v. Taylor, 93 U.S. 46, 23 L.Ed. 
797; Harvey v. Tyler, 2 Wall. 328, 
17 L.Ed. 871; Dunagan y. Appalachi- 
an Power Co., 33. F.(2d) 876, 68 A.L.R. 
1393 [cert den 50 S.Ct. 152, 280 U.S. 
606, 74 L.Ed. 649]; Otis Elevator Co. 
v. Luck, 202 F. 452, 120 C.C.A. 558; 
Morgan v. United States, 169 F. 242, 
94° JC, ClA Le uo ks Bean-Chamberlain 
Mfg. Co. v. Standard Spoke, etc., Co., 
131 F, 215, 65 C.C.A. 201; Illinois Car, 
etc., Co. v. Linstroth Wagon Co., 112 
RF. 737, 50 C.C.A. 504; Felton v. New- 
port, 92 F. 470, 34 C.C.A. 470; Linehan 
R. Transfer Co. v. Morris, 87 F. 127, 
30 C.C.A. 575; Waples-Platter Co. v. 
Turner, 83 F. 64, 27 C.C.A. 439; Pitts- 
burgh, ete., R. Co. v. Thompson, 82 F. 
720, 27 C.C.A. 333; New England Fur- 
niture, ete., Co. v. Catholicon Co., 79 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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expressly permits the taking of a general excep- 
tion,®! although the rule does not prevail, or has 
been modified, in some jurisdictions.? 
the requests to charge are numerous, and some are 
fully complied with while others are in part, or 
wholly, disregarded, a-general exception to the re- 
fusal of the requests is insufficient.®* 
party makes several requests to chargé on different 
questions, and an exception is taken for failure to 
charge in “exact accordance with the requests,” 
every proposition must have been such that the party 
was entitled to the instructions prayed in order to 


BF. 294, 24 C.C.A. 595. 


Ala.—Pearson v. Adams, 29 So. 977, 
129 Ala. 157; Milliken v. Maund, 20 
So. 310, 110 Ala. 382; Nelson v. War- 
ren, 8 So. 4138, 93 Ala. 408; Adams v. 
State, 6 So. 270, 87 Ala. 89; _ Black v. 
Pratt Coal, etc., Co., 5 So. 89, 85 Ala. 
504; Bedwell v. Bedwell, 77 Ala. 587; 
Stovall v. Fowler, 72 Ala. 77; Kil- 
patrick v. Pickens County, 66 Ala. 
422; McGehee v. State, 52 Ala. 224; 
Tombigbee Valley R. Co. v. Morris, 
65 So. 207, 10 Ala.App. 322. 


Ark.—Young v. Stevenson, 86 S.W. 
1000, 75 Ark. 181. 


Colo.—Kansas Pac. R. Co. v. Ward, 
4 Colo. 30. 


Ind.—Rastetter v. Reynolds, 66 N. 
E. 612, 160 Ind. 133; Kluse v. Sparks, 
lppiaed 914, 37 N.E. 1047, 10 Ind.App. 


Ind.T.—Hall v. Needles, 38 S.W. 671, 
1 Ind.T. 146. 


Kan.—Sumuner v. Blair, 9 Kan. 521. 


Minn.—McNamara v. Pengilly, 67 
N.W. 661, 64 Minn. 543; Webb v. Fish- 
er, 59 N.W. 537, 57 Minn. 441; Ferson 
v. Wilcox, 19 Minn. 449. 


Neb.—South Omaha vy. Powell, 70 
N.W. 391, 50 Neb. 798; Omaha v. 
Richards, 68 N.W. 528, 49 Neb. 244. 


N.Y.—Patton v. Royal Baking Pow- 
der Co., 20 N.E. 621, 114 N.Y. 1; Wil- 
letts v. Sun Mut. Ins. Co., 45 N.Y. 45, 
6 Am.R. 31; Magee v. Badger, 34 N.Y. 
247, 90 Am.D. 691 [aff 30 Barb. 246]; 
Hagegart v. Morgan, 5 N. Y. 422, 55 
Am.D. 350; Barker v. Cunard Steam- 
ship Co., 36 N.Y.S. 256, 91 Hun 495, 
25 N.Y.Civ.Proc. 108 [aff 51 N.E. 1089, 
157 N.Y. 693]; Myers v. Dixon, 35 N. 
Y.Super. 390, 45 How.Pr. 48; Sanford 
vy. Crocheron, 8 N.Y.Civ.Proc. 149. 


Ghio.—Hills v. Ludwig, 24 N.E. 596, 
46 OhioSt. 373, 21 OhioL.J. 319; Pitts- 
burgh, etc., R. Co. v. Probst, 30 Ohio 
St. 104; George K. Shaffer & Co. v. 
Cincinnati, etc., R. Co., 14 OhioCir.Ct. 
488, 8 OhioCir.Dec. 66; Voelckel v. 
Banner Brewing Co., 9 OhioCir.Ct. 318, 
6 OhioCir.Dec. 80. 

Or.—Salomon v. Cress, 29 P. 439, 22 
Or. 177; Murray v. Murray, 6 Or. 17. 

Utah.—Marks y. Tomkins, 27 P. 6, 
7 Utah 421. 

Wis.—Elwell v. Bosshard, 138 N.W. 
46, 151 Wis. 46; Haueter v. Marty, 137 
N.W. 761, 150 Wis. 490; Racine Basket 
Mfg. Co. v. Koust, 7 N.W. 254, 51 Wis. 
156; Hamlin v. Haight, 32 Wis. 237. 

See also Appeal and Error § 819. 


81. Connor v. Metropolitan St. Ry. 
Co., 79 N.Y.S. 294, 77 App.Div. 384; 
McKinley v. Metropolitan St. R. Co., 
79 N.Y.S. 213, 77 App.Div. 256 (where 
counsel said: “Your Honor will al- 
low me an exception in due form to 
each request which is refused and to 
each request which was modified” and 
the court answered “‘yes’’). 

82. See cases infra this note. 

[a] In Iowa (1) where instruc- 
tions are asked and refused, and such 
refusal is excepted to at the time, 
and properly noted, a general excep- 


TRIAL 


So, where 


Where a 


tion has been held sufficient to ques- 
tion the propriety of the refusal of 
each request. Ludwig v. Blackshere, 
71 N.W. 356, 102 Iowa 366; Harvey 
v. Tama County, 5 N.W. 130, 53 Iowa 
228; Williamson v. Chicago, etc., R. 
Co., 4 N.W. 870, 53 Iowa 126, 36 Am.R. 
206; Davenport Gas Light, etc., Co. 
v. Davenport, 13 Iowa 229. (2) But 
under Code (1927) § 11495, providing 


/'that exceptions to refusal of instruc- 


tions may be taken within five days 
after verdict, or within such further 
time as the court may allow, but that 
such exceptions shall specify the part 
of the instructions requested and re- 
fused, and the grounds of such ex- 
ception, a general exception to refusal 
of requested instructions is insuffi- 
cient. Duncan v. Rhomberg, 236 N. 
W. 638, 212 Iowa 389; Hanna v. Cen- 
tral States Electric Co., 232 N.W. 421, 
210 Iowa 864; In re Berry’s Estate, 
223 N.W. 480, 207 Iowa 605 (holding 
that exception to refusal of instruc- 
tions, that “‘claimant duly excepts to 
each of said instructions,” is insuffi- 
cient). 

[b] In Maryland (1) it is held that 
where prayers for instructions are 
presented at the same time, and form 
a series of consecutive propositions, 
the ruling of the court thereon is a 
single act, and one exception thereto 
is sufficient to embrace the whole. 
McCosker v. Banks, 35 A. 935, 84 Md. 
292. (2) In such a case, the appel- 
late court will regard the refusal in 
the same light as if each question 
raised had been separately deter- 
mined, and formed the subject of an 
independent exception. Planters’ 
Bank v. Alexandria Bank, 10 Gill&J. 
(Md.) 346. 


[c] In Missouri (1) under the 
code, a formula often used for saving 
the exceptions is ‘which instructions 
the court refused, to which refusal 
of the instructions thus prayed, the 
defendant, by his counsel, then and 
there excepted at the time.” Whit- 
tlesey Pr. 482. (2) Such an exception 
entitles the party to have each re- 
fused instruction considered in this 
court. Weber v. Kansas City Cable 
R. Co., 12 S.W. 804, 13 S.W. 587, 100 
Mo. 194, 18 Am.S.R. 541, 7 L.R.A. 819. 


U.S.—Jones vy. East Tennessee, 
etc, BR, Cos ib S:Ctcilowio? WiSwoes2: 
39 L.Ed. 856. 


Mich.—-Edgell v. Francis, 48 N.W. 
1095, 86 Mich. 232; Danielson vy. Dyck- 
man, 26 Mich. 169. 


Minn.—Delude v. St. Paul City R. 
Co., 56 N.W. 461, 55 Minn. 638; Carroll 
v. Ofer g me he 46 N.W. 352, 44 Minn. 
287. 


N.Y.—Read v. Nichols, 23 N.E. 
468, 118 N.Y. 224, 7 L.R.A. 130; Newall 
v. Bartlett, 21 N.E. 990, 114 N.Y. 399; 
Smedis v. Brooklyn, etc., R. Co., 88 
N.Y. 13; Connor v. Metropolitan St. 
R. Co., 79 N.Y.S. 294, 77 App.Div. 384; 
Barker v. Cunard Steamship Co., 36 N. 
Y.S. 256, 91 Hun 495; Piper v. New 
York Cent., ete., R. Co., 34 N.Y.S: 1072, 
89 Hun 75 [rev on other grounds 50 
N.E. 851, 156 N.Y. 224, 66 Am.S.R. 560, 


sustain the exception.®4 
an objection to a refusal of a request to instruct 
the jury to return a verdict for defendant, because 
plaintiff’s evidence is insufficient to sustain a ver- 
dict, is too general if it does not point out wherein 
the evidence is insufficient.*® 
sufficient where it is taken to the refusal of “each 
and all” of the instructions requested,®® or to cer- 
tain numbered paragraphs of the charge requested,** 
or to a refusal to give the instructions requested, 
“except so far as embraced in the general charge,” 
or other equivalent expressions.°® 
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And‘ it has been held that 


An exception is in- 


But if all the 


41 L.R.A. 724]; 
Y.Super, 107. 


Vt.—White v. Lumiere North Amer- 
ican | Co.7'64 ‘Al21121, 179) Vt. 206, Gra. 
R.A.N.S. 807; Luce v. Hassam, 58 A. 
725, 76 Vt. 450. 


[a] Exception must be specific and 
point out the particular request to 
which it is intended to apply. Smedis 
v. Brooklyn, etc., R. Co., 88 N.Y. 13. 


84. White v. Hoyt, 73 N.Y. 505 [aff 
7 Daly 232]. 


85. Cleburne St. Ry. Co. v. Barnes, 
(Tex.Civ.App.) 168 S.W. 991. 


86. Cleveland, etc., R. Co. v. Zider, 
6 RS 908% 10 7ElOlAl abt, 


87. Rosquist v. D. M. Gilmore Fur- 
niture Co., 52 N.W. 385, 50 Minn. 192; 
ennes v. Herscher, (Tex.) 16 S.W. 


[a] In Iowa, however, an excep- 
tion to the refusal of instructions, 
taken at the time of refusal, is suffi- 
cient if it states that the court erred 
in refusing to give certain numbered 
instructions ‘and every one of them.” 
Ludwig v. Blackshere, 71 N.W. 356, 
102 Iowa 366. 


[b] In Washington (1) under Sup. 
Ct. Rules, rule 15, an exception to a 
refusal of requested instruction that 
defendants excepted to the court’s re- 
fusal to give requested instruction 
No. 15 is insufficient, being too gen- 


Dodge v. Alger, 53 N. 


eral. Nelson v. Owens, 8 P.(2d) 301, 
166 Wash. 647. (2) On the other 
hand, it has been held that an ex- 


ception to a refusal ‘‘to give each 
of said instructions, numbers 1, 3, 4, 6, 
9, and 10,” is insufficient... Bell v. 
Washington Cedar Shingle Co., 35 P. 
405, 8 Wash. 27. 


88 U.S.—Walker v. Windsor Nat. 
Bank, 56) 15 76,751'C.@24. 94248 


Mass.—-Pendleton v. Boston Elevat- 
ed Ry. Co., 165 N.E. 36, 266 Mass. 214. 


Minn.—Lane v. Minnesota State 
Agricultural Soc. 69 N.W. 463, 67 
Minn. 65. 


N.Y.:—Read v. Nichols, 28 N.E. 468, 
118 N.Y. 224, 7 L.R.A. 130; Ayrault v. 
Pacific Bank, 47 N.Y. 570, 7 Am.R. 489. 


Wis.—Welcome v. Mitchell, 51 
ane 1080, 81 Wis. 566, 29 Am.S.R. 


[a] Thus (1) an exception to the 
refusal to grant such requests as have 
not been covered by the charge, in- 
stead of pointing out those which it 
is claimed have not been given, is in- 
sufficient. Pendleton v. Boston Ele- 
vated Ry. Co., 165 N.E. 36, 266 Mass. 
214; Randall v. Peerless Motor Car 
Co., 99 N.E. 221, 212 Mass. 352., But 
see Stubbs v. Johnson, 127 Mass. 219 
(holding that if defendant asks the 
judge to rule that, on all the evi- 
dence, plaintiff is not entitled to re- 
cover, and excepts to the rulings of 
the judge so far as not in accordance 
with the instruction asked, all the in- 
structions given on this point are 
open to him on his exceptions). (2) 
Exceptions that ‘the court declined 
to give such requests, .... except 
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requested instructions are proper and should have 
been given,®® or if all but one are given,®°® a gen- 
eral exception is sufficient. Exceptions are suffi- 
ciently specific where it appears that each offer or 
request was separately made and passed upon, and 
each ruling excepted to.°t An exception, taken after 
the court concludes its review of written requests 
to charge, to its refusal to give several of them, is 
sufficient, without repeating the request in taking the 
exception, ®2 and an exception “to the refusal of the 
court to charge specifically as requested” has been 
held to be an exception to the refusal of each re- 
quest.°* So, where there was but a single request, 
an exception to the refusal of the court to charge 
as requested is sufficient.°4 It has also been held 
that where the court is asked to correct a charge 
as given, a request being made immediately follow- 
ing the giving of the charge, a general exception 
taken immediately thereafter is an exception not 
only to the charge as given, but to the refusal to 
change the charge as requested.°® Any reason which 
the court may have stated for refusing to give the 
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instructions is immaterial, and no exception to this 
reason stated is required.°® 


Modification of requests. Where the court gives 
a requested instruction, although its effect may be 
destroyed by other instructions, exception should be 
taken to the modification or qualification of the in- 
struction and not to a refusal to give such instruc- 
tion.®* On the other hand, it has been held that 
“when a request is refused, either expressly or im- 
pliedly, and a modified or independent proposition is 
charged instead, correct practice requires the party 
who considers himself aggrieved to except to the 
refusal to charge as requested, and, by an independ- 
ent exception, to the charge as made.”®® <A general 
exception to the modification of the requests sub- 
mitted is insufficient.°® . 


[§ 743] 8. Effect of Failure To Object or Ex- 
cept!—a. In General. Failure to object or except 
to the giving or refusing of instructions ordinarily 
operates as a waiver of any defect or omission,” 
and instructions to which no objection or exception 


as set forth in the charge to the jury 
hereto annexed, to all of which rul- 
ings and refusals to rule as requested, 
and to all rulings inconsistent with 
said requests, the defendant except- 
ed,” only raises the question whether 
the judge was wrong in refusing re- 
quested instructions, and whether er- 
ror in one given was covered by an 
instruction asked. Payne v. Spring- 
field St. Ry. Co., 89 N.E. 536, 203 Mass. 
425. (3) An exception to a refusal 
to charge as requested, “in so far as 
the court did refuse, and to each of 
the refusals to charge as requested,” 
is insufficient. Read v. Nichols, 23 
INGE Gis, ells: INGYe, 2245 Tousen Ac g3 0%, 
(4) Where there were several re- 
quests, not covered by the general 
charge, which were erroneous, an ex- 
ception to a refusal to give such por- 
tions of the requests as were “not 
covered by the general charge” is in- 


sufficient. Lane vy. Minnesota State 
Agricultural Soc., 69 N.W. 463, 67 
Minn. 65. (5) Where ten propositions 


were submitted to the judge, who pro- 
ceeded to charge the jury and sub- 
stantially adopted some of the propo- 
sitions, and at the close of the charge, 
counsel excepted to the charge in all 
the particulars specified in those writ- 
ten requests, “‘so far as the judge had 
not charged as requested,’ the ex- 
ception was held not to have pointed 
out in what the counsel conceives the 
court erred, and gave no aid for the 
correction of any error into which the 
judge had fallen. Requa v. Rochester, 
45 N.Y. 129, 6 Am.R. 52. (6) Ina case 
in which defendant excepted to the 
general charge of the court so far as 
it differed from his requests, the court 
said: “This exception is not sufficient 
to raise any question for our con- 
sideration. It is not an exception to 
any point of the charge as given; nor 
to any refusal of the judge to charge 
as requested; but to the whole charge 
so far as it differed from the six 
propositions presented. But as the 
whole charge is not given, it is im- 
possible to see wherein it did differ 
from such propositions.’”” Chamber- 
lain v. Pratt, 33 N.Y. 47, 52. 

[b] Exception to such portions of 
charge as are variant from requests 
made by party, not pointing out the 
variances, cannot be sustained. Bea- 
ver v. Taylor, 93 U.S. 46, 23 L.HKd. 797. 


89. Ocheltree v. McClung, 7 W.Va. 
232. 
90. Sellers v. Hancock, 20 S.E. 13, 


42 S.C. 40. 

91. Lehman yv. Bibb, 55 Ala. 411; 
Kansas Pac. R. Co. v. Ward, 4 Colo. 
30; Schurmeier v. Johnson, 10 Minn. 
319; Dunckel v. Wiles, 11 N.Y. 420; 
O’Donnell v. New York, etce., R. Co., 
8 Daly 409 [aff 77 N.Y. 625]. 

[a] It is no objection to exception 
that it is all contained in one sentence, 
so long as it shows distinctly that 
each offer or request was separately 
made and ruled upon, and each ruling 
excepted to. Dunckel v. Wiles, 11 N 
Y. 420. 

[b] Ilustrations.—(1) When the 
bill of exceptions states that ‘‘the de- 
fendants requested the court to give 
each of the following charges in writ- 
ing,’ setting them out, “but the court 
refused to give either of said charges, 
and to such refusal the defendants ex- 
cepted,” the exception brings up for 
revision the refusal of each one of 
the charges, as if a Separate excep- 
tion had been reserved to each. Leh- 
man vi Bibb; "55. Ala. (411, (2) So 
where five distinct requests to charge, 
separately numbered, were submitted 
to the court, who ruled upon, denying 
or modifying, each separately, and 
counsel ‘‘excepted to said refusals and 
modifications of said instructions, as 
given,” it was held that such excep- 
tion was sufficiently specific, and 
would be understood as applying to 
the ruling on each proposition. Schur- 
meier v. Johnson, 10 Minn. 319. 

92. Murray v. Narwood, 84 
958; 19.2 NY 172) 

93. Consolidated Traction Co. v. 
Chenowith, 35 A. 1067, 61 N.J.Law 554. 


94. Booth v. Swezey, 8 N.Y. 276; 
Farnsworth v. Union Pac. Coal Co., 89 
Pei 432) Utah iw2% 

95. Industrial Commission of Ohio 
yak ce 155 N.E. 414, 23 OhioApp. 


N.E. 


96. Chessman v. Hale, 79 P. 254, 
31 Mont. 577, 68 L.R.A. 410. 

97. Sacramento Suburban Fruit 
Lands Co. v. Anderson, 36 F.(2d) 937. 


98. Brozek v. Steinway R. Co., 55 
IN. 3:9 5 Gde Nea 03s 
99. Connecticut Mut. L. Ins.’Co. v. 


Union Trust (Coy > 8: Ctr 119) Lie ues: 
250, 28 L.Ed. 708; Bishop v. St. Paul 
City Ry. Co., 50 N.W. 927, 48 Minn. 26; 
Heath v. Glens Falls, ete., R. Co., 36 
N.Y.S. 22, 90 Hun 560; Thompson y. 
Security Trust, etc., Co., 41 S.E. 464, 


63 S.C. 290. 


[a] Exception should be sufficient- 
ly specific to direct the mind of the 
court to the fact of the change in the 
language of the requested instruction 
as given. Bishop v. St. Paul City Ry. 
Co., 50 N.W. 927, 48 Minn. 26. 


1. As waiver of admission of in- 
pomeeee evidence see supra §§ 190- 
192. 


2 U.S.—Reagan y. Aiken, 11 S.Ct. 
283, 138 U.S. 109, 34 L.Ed. 892; Wood 
Vi. Way Eee Sexton Cos 8,2 Tbr IRL i660r 
Standard Oil Co. v. Sutherland, 247 F. 
309, 159 C.C.A. 403; Cucciarre v. New 
York Cent., etec., R. Co., 163 F. 38, 90 
C.C.A. 220; Emerson v. Hogg, 8 F. 
Cas.No. 4,440, 2 Blatchf. 1, Fish. Pat. 
Rep. 77. 


Ark.—Evins v. St. Louis & S. F. 
R. Co., 14% Sow. 452, 1040 Ark. 70s 
St. Louis, I. M. & S. R. Co ey Pape, 
140 S.W. 265, 100 Ark. 269. 


Cal. Los Angeles County v. Reyes, 
32 P. 233; Wilkinson v. Parrott, 32 
Cal. 102. 


Colo.—De Boer v. Olmsted, 260 P. 
108, 82 Colo. 369; Brewster v. Cross- 
land, ot oR Pe Se 2 Colo.App. 446. 


Canin fLo' Colne v. Zavaritis, 110 A. 
878, 95 Conn. 111. 


Hawaiii—Makekau v. Kane, 20 Ha- 
waii 203. 


I1l.—World Pub. Co. v. Fisher, 197 
Ill.App. 641. 


Ind.—Marks vy. Jacobs, 76 iret 216; 
Hyatt v. Clements, 65 Ind. Le: Parker 
v. Clayton, 51 Ind. 126. 


lowa.—Joyner vy. Interurban Ry. Co., 
154 N.W. 936, 172 Iowa 727; Bldridge 
v. Stewart, 66 N.W. 891, 97 Iowa 689; 
Hall v. Manson, 58 N.W. 881, 90 lowa 
585; Fritz v. Kansas City, ete, Ros 
16 N.W. 144, 61 Iowa 323; Kirk Vv. 
Woodbury County, (aNGWE 498, 55 
Iowa 190; Talty v. Lusk, 4 Iowa 469. 


Kan.—Kansas Farmers’ F. Ins. Co. 
ve Hawley, 27 5P. 176. 46" Kane 746% 
State v. Probasco, 26 Pp. 749, 46 Kan. 
310; Walsh Mercantile Co. v. Fullam, 
23 P, 104, 43 Kan. 181; Gafford v. 
Hall, 17 P. 851, 39 Kan. 166; Wyan- 
dotte v. Noble, 8 Kan. 444. 


Md.—Black v. Woodrow, 39 Md. 194. 

Mass.—Boutelle v. Dean, 18 N.E. 
681, 148 Mass. 89. 

Minn.—Red River Valley Inv. Co. v. 
Cole, 64 N.W. 1149, 62 Minn. 457. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is taken become the law of the ease,? governing the 
Where, after exception is taken to a charge, 
the court recharges the jury on the same subject, 
and no further exception is taken, any error in the 
So, if exception is taken 
to a particular statement in a charge, and the court 
thereupon modifies it, but no exception is taken to 
the modification, it will be considered acceptable.°® 
And an exception to a portion of the charge is with- 
out merit, where other instructions to the same ef- 
But when the verdict 
of the jury has been made to turn upon an errone- 


jury.* 


latter charge is cured.® 


feet were not excepted to.7 
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requires it.® 


take.1° 


been waived.?1 


ous charge, and the judgment upon the merits is 


thus founded on error, the judgment will be re- 
versed, although no exception was taken thereto.® 
And where the appellant was misled into omitting 
to exeept the same result will follow, if justice 


Mo.—Carlton v. Monroe, 115 S.W. 
1057, 185 Mo.App. 172. 

Mont.—McKinstry v. Clark, 
759, 4 Mont. 370. 

Neb.—Holloway v. Schooley, 43 N. 
W. 346, 27 Neb. 553; Chicago, etc., R. 
Co. v. Starmer, 42 N.W. 706, 26 Neb. 
630; Schroeder y. Rinehard, 40 N.W. 
593, 25 Neb. 75. 

N.J.—Hexamer vy. Public Service 
Ry. Co., 132 A. 310, 4 N.J.Mise. 184. 


N.Y.—Ploedterll v. New York, 55 
N.Y. 666 mem; Gillan v. O’Larry, 108 
N.Y.S. 1024, 124 App.Div. 498; Schaff 
v. Miles, 31 N.Y.S. 134, 10 Misc. 395. 

N.C.—Davis v. Keen, 55 S.E. 359, 
142 N.C. 496; Phifer v. Alexander, 2 
S.B. 530, 97 N.C. 335; White v. Clark, 
o2t N.C.-6. 

Ohio.—Baker v. Pendergast, 32 Ohio 
St. 494, 30 Am.R. 620 (holding, how- 
ever, that a charge not excepted to 
at the time it was given may be con- 
sidered in determining the materiality 
of evidence improperly admitted); 
Wright v. Cincinnati St. R. Co., 
@OhioCir: Ct. 503, 6 OhioCirDec.” 159 
[aff 43 N.E. 688, 54 OhioSt. 181, 32 L. 
R.A. 340]. 

Okl.—Watson vy. Doss, 3 P.(2d) 159, 
151 Okl. 132; Carter v. Missouri Min., 
ete., Co., 41 P. 356, 6 Okl. 11. 

Pa.—Bennett v. Hayden, 23 A. 255, 
145 Pa. 586. i 

R.1.—Sarle v.- Arnold, -7 R-1.: 582. 


S.C.—Greene v. Duncan, 15 S.E. 956, 
Bile usC. Loo. 

Tex.—De Causseéy & Anderson v. 
Baily & Pond, 57 Tex. 665; Chase Bag 
Co. y. Longoria, (Civ.App.) 45 S.W. 
(2d) 242; Taylor v. Lafevers, (Civ. 
App.) 198 S.W. 651 [rev on other 
grounds (Commn.App.) 221 S.W. 957]. 

Vt.—h. MM.) Farnham) <&=-sons Vv. 
Wark, 134 A. 603, 99 Vt. 446. 

Wash.—Johnson v. Tacoma Cedar 
Lumber Co., 29 P. 451, 3 Wash. 722. 

Wis;——Thomas: v.) Paul,.58- N.W. 
1031, 87 Wis.. 607; (StipPauls Second 
Nat. Bank v. Larson, 50 N.W. 499, 80 
Wis. 469. 

Ont.—Boeckh v. Gowganda Queens 
Mines, 46 Can.S.C. 645, 24 Ont.L. 293, 
2 Ont.W.N. 1307, 19 Ont.W.R. 625. 


See also Appeal and Error §§ 751, 
818. : 


Lee 


[a] Instructions given.—A charge 
on the measure of damages in case 
of death, not being complained of in 
an action against an automobilist for 
death of a pedestrian, must be deemed 
adequate. O’Connor v. Zavaritis, 110 
IN HES, SOO aba y alaly, 

[b] Refusal of requests to charge. 
—(1) Where plaintiff took no excep- 
tions to refusal of requested charge 
on last clear chance rule, under Gen. 
St. (1918) §§ 5839, 5841, amy error in 


refusal was waived. Worden v. An- 
thony, 126 A. 919, 101 Conn. 579. (2) 
A party desiring fuller instructions 
on a particular issue after presenting 
a request must except to the court’s 
refusal so to charge. Robinson v. 
Insurance Co. of North America, 91 
IN- Ee dilisgn los NEY. 523. 

[c] Statutory provisions.—(1) Un- 
der Rev. St. (1911) art 1971, errors in 
instructions are waived by failure to 
object to the instructions. Nabors v. 
Colorado & S. Ry. Co., (Tex.Civ.App.) 
210 S.W. 276; Woodard v. Eskridge, 
(Tex.Civ.App.) 174 S.W. 868. See 
Cooper & Jones v. Hall, (Tex.Civ. 
App.) 168 S.W. 465 (other than funda- 
mental errors). (2) Where defendant, 
by not excepting to a charge, was to 
be considered aS having approved it, 
as provided by Rev. St. (1911) art 
1971, he was in no position to ask an 
additional charge, presenting more 
fully the issues embraced in the 
charge given. Roberts v. Houston 
Motor Car Co., (Tex.Civ.App.) 188 S. 
W. 257. (3) But mere failure to ob- 
ject to the general charge of the court 
does not estop a party from request- 
ing instructions and excepting to 
their refusal since under Vernon’s 
Sayles. Civ, St VAnnoti mart) 197i. if 
there is no objection to the general 
charge, the objection only is waived 
and the charge is not approved. 
Rabinowitz v. Smith Co., (Tex.Civ. 
Api.) 9190) SEW oT. te SWorthirks 
D. C. Ry. Co. v. Alcorn, (Tex.Civ.App.) 
178 S.W. 833. (4) Where no excep- 
tion was presented to a charge which 
affirmatively excluded a recovery up- 
on the issue of discovered peril, 
plaintiff, under Vernon’s Sayles Civ. 
St. Annot. (1914) art 2061, will be 
held to have approved such instruc- 
t16N. i Stz WoeuissS., E.-& TRY. Cou. 
West, (Tex.Civ.App.) 174 S.W. 287. 
(5) Where defendant’s requested in- 
structions were refused, but no ob- 
jection’ to the charge was made be- 
fore it was given, under Rev. St. 
(1911) arts 1971, 1973, 1974, 2061, as 
amended by Acts 33d Leg. c 59, it is 
to, be regarded as approved and as 
requested by defendant, as regards 
his right to complain of refusal of the 
instructions, within the rule that if 
one requests two different instruc- 
tions, on the same issue, and one of 
them is given, he cannot complain of 
the refusal of the other. Cleburne 
St. Ry. Co. v. Barnes, (Tex.Civ.App.) 
LGSeeaoe Vico Oks (6) In an’ “action 
against connecting carriers for injury 
to cattle the failure of defendants to 
except to the refusal to give a request 
to apportion the damages was a waiv- 
er of an objection to the general 
charge on the same point, under the 
express provisions of Acts 33d Leg. c 
59 § 8, amending Rev. St. (1911) art 
2061. Quanah, A. & P. Ry. Co. v. Gal- 
loway, (Tex.Civ.App.) 165 S.W. 546. 
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Although a party may not except to 
all the rulings in which there is error, he cannot 
be denied the benefit of the exceptions that he does 
Conversely when specific objections are 
taken to instructions, any others which might have 
been urged, but were not, must be deemed to have 
Where a portion of a charge which 
is excepted to is erroneous, the failure to except 
to other portions presenting similar erroneous prop- 
ositions, which are not conceded, but are disputed 
on the trial, does not cure the error in the part 
which is excepted to.1? 


[§ 744] b. Particular Objections Waived. Under 
the general rule above stated,1* failure to object 
to instructions on the ground that they were oral 
when required to be in writing,!* or were not. in- 


3. Iowa.—Almon y. Chicago & N. 
ee Ry. Co.) 144° NW: 997, 163 lowe 

Md.—Weitzel v. List, 
161 Md. 28. 


N.Y.—Graville vy. Manhattan R. Co., 
12 N.E. 51, 105 N.Y. 525; Schwein- 
burg v. Altman, 130 IN. YOS. 375 145 
ADD Diver sin lath el Oli, NE naan Og, 
NOY. 68 L153, Gillan’ ve @1Marry, LOSmN. 
Y.S. 1024, 124 App.Div. 498; Grimm 
v. Wandell, 140 - N.Y.S. 391. 


R.I.—McHlroy v. Carney, 124 A. 98. 
S.D.—Lallier vy. Pacific Elevator 
Co 127 NOW 558. 25 .S0Ds 72s 


[a] Conceded prayer, whether or 
not correct (1) becomes law of case, 
and prayers inconsistent therewith 
should be refused. Weitzel v. List, 
155 A. 425, 161 Md. 28. (2) Statement 
of defendant’s counsel that he had no 
objection to plaintiff's prayers sub- 
mitting case to jury, where made with 
knowledge that directed verdict would 
be refused, does not give plaintiff’s 
prayers the effect of conceded pray- 
ers. Weitzel v. List, supra. 


4 McElroy v. Carney, (R.I.) 124 
AE OSs rai , 


5. Bonazzi v. Fortney, 110 A. 439, 
94 VC. 263. 


6 Torkelson v. Minneapolis & St. 
Tig dR (CO.,..13 4 N. We, SO, dditin Meta ene 


7. Blanchard Lumber Co. v. Maher, 
145 N.E. 62, 250 Mass. 159. 


& Wyman v. Erickson, 28 N.W. 
240, 35 Minn. 202; Gowdey v. Rob- 
bins, 38 N.Y.S. 280, 3 App.Div. 353, 
3 NeY, Anim Cas, 1231) Wire hit av. nCun= 
cinnati St. Rs Co. 9 OhioCir. Ct, 503) 
6 OhioCir.Dec. 159 laff, 43) New 688; 
54 OhioSt. 181, 32 L.R.A. 340]; Beaz- 
ley v. Denson, 40 Tex. 416; Hollings- 
worth v. Holshousen, 17 Tex. 41; Wet- 
more v. Woodhouse, 10 Tex. 33. 


[a] Erroneous instruction on bur- 
den of proof is ground for reversal, 
although not objected to. Gowdey v. 
Robbins, 38 N.Y.S. 280, 8 App.Div. 353, 
HUNMeP Ain Oacse Qe ; 
_[b] Where charge excludes mate- 
rial conclusions to be deduced from 
the evidence, it is reversible error, 
although no exceptions are 
thereto. Stude v. Saunders, 
Unrep.Cas. 122. ‘ 

9. Gougar v. Morse, 66 F. 702.” 
eae Mackintosh v. Corner, 33 Md. 

11. Price v. Burlington, 
Co., 42 Iowa i6. 

12. Tyler v. Brock, 68 N.Y. 418. 

13. See supra § 743. 

14. Colo.—Doyle vy. Nesting, 88 P. 
862, 37 Colo. 522. 

Fla.—West v. E. J. Blackshear & 
Co.,.20) Fla. 457. 


155 A. 425, 


2 Tex. 


GU@i5. EX, 


taken ~ 
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dorsed as “given;”*® that they contradict an instrue- 
tion already given;'® that they improperly assume 


facts!’ or misstate the evidence ;1§ 
not warranted by the pleadings?® 


the evidence,?° is a waiver of the objection,: al- 
though, on the other hand, it has been held that fail- 
ure of plaintiff to object when the court stated a 


eonclusion of fact not warranted 


does not supply the want of testimony necessary to 
So, when instruce- 
tions are deemed to be misleading,?? 
lacking in fairness and definiteness,?* the defect is 
waived unless called to the attention of the court. 


[§ 745] H. Construction and Operation*?°—1. In 


sustain defendant’s contention.?! 


Ind.—Shafer v. Stinson, 76 Ind. 374; 
Heaston v. Cincinnati, etec., R. Co., 16 
Ind. 275, 79 Am.D. 430; Taber v. Hut- 


son, 5 Ind. 322, 64 Am.D. 96. 

Kan.—Bird, etc., Map Co. v. Jones, 
Ziieicamn elit. 

Neb.—Gibson vy. Sullivan, 
368, 18 Neb. 558. 

N.D.—Boss v. Northern Pac. R. Co., 
coe ee 655, 2 N.D. 128, 33 Am.S.R. 
756. 

S.D.—Frye v Ferguson, 
1616 (Ss 392. 

Wash.—Pierce County v. Duffy, 176 
P. 670, 104 Wash. 426; Collins v. 
Terminal Transfer Co., 168 P. 174, 98 
MAS Dok Mh ayOr i Vic os IC die | es 
406, 72 Wash. 18. 


26 N.W. 


61 N.W. 


15. Tyree v. Parham, 66 Ala. 424. 
16. Williams v. Southern Pac. R. 
Co., 42 Ps 974,110; Cals 457. 


17. Barnes & Tucker Coal Co. v. 
IMiOZaAr E22 7B 2 5p ad (OL OLA IS 5 Tol: 
Makekau v. Kane, 20 Hawaii 203; 


Ryan v. Conroy, 33 N.Y.S. 330, 85 Hun 
544, 

[a] In Maryland (1) under Act 
(1862) c¢ 154, objection to a prayer, 
for having assumed a fact, must be 
raised and decided in the trial court. 
Lane v. Lantz, 27 Md. 211; Young v. 
Mertens, 27 Md. 114. (2) This act 
‘applies as well to an _ instruction 
which assumes several facts, as to 
one in which only one fact is assumed. 
If there be proof to sustain the facts 
competent to go to the jury, and the 
court below in its instruction assumes 
them, instead of submitting them to 
the jury, the objection, under the act 
of 1862, must be taken at the trial, 
otherwise it is waived. Morrison v. 
Hammond, 27 Md. 604. (3) Code Pub. 
Gen. L. (1904) art 5 § 9, providing 
that no instruction is defective un- 
less an objection is taken at the trial, 
does not apply to rejected prayers. 
United Surety Co. v. Summers, 72 A. 
775, 110 Md.. 95; Mylander v. Beim- 
schla, 62 A. 1038, 102 Md. 689, 5 L.R. 
A.N.S. 316. 


18. Middlebrook v. Slocum, 116 N. 
W. 422, 152 Mich. 286; Naumann y. 
Brewers’ Ice Co., 58 N.Y.Super. 121; 
Krepps v. Carlisle, 27 A. 741, 157 Pa. 
358. 

19. Wells v. World’s Dispensary 
Medical Assoc., 24 N.E. 276, 120 N.Y. 
630 mem. i 

z0. Stoner v. Devilbiss, 16 A. 440, 
70 Md. 144; Jeffress v. Norfolk-South- 
ern R: Co., 73 S.BH. 1013, 158: N.C. 215. 
But see infra text and note 21. 


21. Asbury v. Fair, 16 S.E. 467, 111 
ING C2 25d: \ 
22. Shattuck v. Shattuck’s Estate, 


136 N.W. 409, 118 Minn. 60. 
[a] Duty to ask correction.—Where 


TRIAL 
General. 


or that they are 
or supported by 


by the evidence 


ambiguous,?* or 


a statement in a charge is thought 
to be misleading, it is the duty of 
counsel to call attention thereto and 
ask for correction. Shattuck v. Shat- 
tuck’s Estate, 136 N.W. 409, 118 Minn. 
60. 


23. Bork v. Keller Mfg. Co., 148 N. 
W. 1138, 126 Minn. 203. 


24. Town of Wells v. Sullivan, 147 
N.W. 244, 125 Minn. 353. 


25. In criminal prosecutions see 
Criminal Law §§ 2491-2496. 


26. Molloy vy. Mitchell, 137 So. 896, 
223 Ala. 666. 

27. Sutton v. Melton-Rhodes Co., 
111 S\E. 630,183 N.C. 369; Harris ‘v. 
Harris,'100 SeE. 125, 178 N.C. 7. 


28. Smith v. McDaniel, 32 N.E. 798, 
5 Ind.App. 581; -St. Louis’ & 'S. "FoR. 
Co. v. Ault, 58 So. 102, 101 Miss. 341; 
Orange Lumber Co. v. Ellis, 150 S.W. 
582, 105 Tex. 363 [answers to certified 
questions conformed to (Civ.App.) 
153 S.W. 1180]. 

29. B. Kullman & Co. v. Samuels, 
114 So. 807, 148 Miss. 871; Yazoo, etc., 
R. Co. v. Williams, 39 So. 489, 87 Miss. 
344; Jackson v. Sewell, (Mo.App.) 
284 S.W. 197; Mitchell v. Zimmerman, 
51 Am.D. 717, 4 Tex. 75;° Lambert v. 
Pace tees (Tex.Civ.App.) 259 S.W. 


{a] “It is a cardinal rule in con- 
struing instructions that words used 
therein shall be taken in their usual 
and ordinary meaning as generally 
understood.’ Jackson y. Sewell, (Mo. 
App.) 284 S.W. 197, 198. 

30. Huber v. Scott, (Cal.App.) 10 
P.(2d) 150; Bogue v. Roeth, 276 P. 
1071, 98 Cal.App. 257; Losee v. Bu- 
chanan, 51 N.Y. 476, 10 Am.R. 6238 
[rev 61 Barb. 86]; Caldwell v. New 
Jersey Steamboat Co., 47 N.Y. 282 [aff 
56 Barb. 425]. 


[a] “A strained construction of 
the court’s charge will not be indulged 
to upset a judgment.’’ Wright v. 
pe es 261 P. 481, 4838, 86 Cal.App. 
595. 


31. Cal.—Schroeder v. Baumgart- 
eker, 262 P. 740, 202 Cal. 626; Mont- 
gomery v. Globe Grain & Milling Coy 
293 P. 856, 109 Cal.App. 695. 


ee ereaab v. Jones, 94 N.Y. 
5 

N.C.—Jones v. Bland, 108 S.E. 344, 
182) N.C. 70,16 A.E.R. 1383. 

Or.—Storla v. Spokane, 
& Seattle Transp. Co., 297 P. 367, 298 
P. 1065, 136 Or. 315; Disch v. Closset, 
DMAP end, ets Ornette 

Tex.—Dickinson y. Sanders, 
App.) 39 S.W.(2d) 102. 

32. Tillotson v. Currin, 97 S.E. 395, 
176 N.C. 479 


Portland 


(Civ. 


a 


[§§ 744-745 


The instructions must be construed in the 
light of the language used,?® and must be given a 
natural and reasonable construction? and the plain, 
common sense meaning the language was evidently 
intended to convey,?8 when the words used are taken’ 
in their ordinary and popular acceptation,?® and 
should be construed so as to support the judgment 
if it is reasonably possible to do s 
be measured by the facts and circumstances of the 
case in which ‘they were given,*! and accordingly, 
ie, when the language used is eonsiderdd with refer- 
ence to the theory on which the case was tried,®* and 
in view of pleadings and the evidence,** the charge 
is free from error, it will not be ground for reversal, 


0.29 


They must 


1393 [cert den 280 U.S. 606, 50 S.Ct. 
152, 74 L.Ed. 649]; Hall v. McKin- 
non,-193 F. 572, 113 C.C.A. 440; South- 
ern: Pac: Co, iv.) Halls 1007 Bh. 76 05e4er 
C.C.A. 50; Asheville Nat. Bank v. 
New York Fidelity, etc., Co., 89 F. 
S197 32°C: CLAS 3556 

Ala.—Westchester Fire Ins. Co. of 
New York v. Green, 134 So. 881, 223 
Ala. 121; Windham vy. Hydrick, 72 
So. 403, 197 Ala. 125; Empire Life 
res Co. v. Gee, 55 So. 166, 171 Ala. 
Ov, 
Chicago Varnish Co., 53 So. 832, 169 
Ala. 287; Meighan vy. Birmingham 
Terminal Co., 51.So..775,.165 Ala. 591; 
Carter v. Chambers, 79 Ala. 223; Mil- 
ler y. Jones, 29 Ala. 174; Kirkland v. 
Oates, 25 Ala. 465; Waters v. Spen- 
cer, 22 Ala. 460; Berry v. Hardman, 
12 Ala. 604; Higdon y. Fields, 60 So. 
594, 6 Ala.App. 281. 


Cal.—Hodge v. Weinstock, Lubin & 
Co., 293 P. 80, 109 Cal.App. 393; Pon- 
cino v. Sierra Nevada Life & Casual- 
ty Co., 286 P. 729, 104 Cal.App. 671; 
Phillips v. Pickwick Stages, Northern 
Division, 259 P. 968, 85 Cal.App. 571. 


Conn.—Smith v. Carr, 16 Conn, 450. 


Fla.—Winfield v. Truitt, 70 So. 775, 
71 Fla. 38. 


Ga.—Adams v. Governor, 22 
417; King v. State, 21 Ga. 220. 


Ill—Dettmer vy. Illinois Terminal 
R. Co., 210 Ill.App. 653; Drda y. Illi- 
nois Terminal R. Co., 210 Ill.App. 640. 


_ Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. Wallace, 
(App.) 180 N.E. 485. 


Iowa.—Friesner Fruit Co. v. Chi- 
cago Great Western Ry. Co., 201 N. 
Wi 1229199 Lowa, Li43s Dickson vs 
Yates, 188 N.W. 948, 194 Iowa 910; 
Yeager v. Chicago, RL. & PP. Ry. Co, 
123 N.W. 974, 148 Towa 231; Wise- 
carver & Stone v. Chicago, R. I. & P. 
Ry. Co., 119 N.W. 532, 141 Iowa es 
Hart v. Cedar Rapids, etc., R. Co., 
N.W. 662, 109 Iowa 631. 


Hh ARES ee v. White, 13 Kan. 

Me.—Casco Bank v. Keene, 53 Me. 
103; Lyman v. Redman, 23 Me. 289; 
Blake v. Irish, 21 Me. 450. 

Mich.—Sword v. Keith, 
247; 
332. 

Mo.—Bertke v. Hoffman, 50 S.W. 
(2d) 107; Hsstman v. United Rys. Co. 
of St. Louis, 216 S.W. 526; Owen v. 
Chicago Great Western R. Co. + (App.) 
47 S.W.(2d) 195. 

Mont.—Surman v. Cruse, 187 P. 890, 
57 Mont. 253. 

N.H.—Hooksett v. Amoskeag Mfg. 
Co., 44 N.H. 105; Gerrish v. New 
Market Mfg. Co., 30 N.H. 478. 

N.J.—Kneip v. New York & L. B. 
R. Co., 181 A. 886, 102 N.J.Law 374. 


Ga. 


31 Mich. 
Botsford v. Kleinhans, 29 Mich. 


33. 1S panagah v. Appalachian 
Power Co., 33 F.(2d) 876, 68 A.L.R. 
*By WM. HOWARD BUCHANAN (§§ 745-777). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Central of Georgia Ry. Co. v. ° 
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§§ 745-746] 


although wrong as an abstract proposition.’ As the 
instructions must not be subjected to analytical 
eriticism,*® a hypercritical’® or artificial®? construc- 
They will be construed ac- 
cording to their essential meaning,®® and refined dis- 
tinetions will not be indulged in.*® 
of language may be disregarded,*® and, where a 
charge is susceptible of more than one construction 
it should be construed as an ordinary 
person would understand it,*+ or as practical ex- 
perience teaches that a jury, untrained in the law, 
would view it,#? or, as the court and jury, in the 
exercise of ordinary common sense, evidently under- 


tion should be avoided. 


or meaning, 


N.Y.—Honegsberger vy. Second Ave. 
R. Co., 2 Abb.Dec. 378, 1 Keyes 570, 
33 How.Pr. 193 [rev 1 Daly 89] (hold- 
ing that an expression used in an in- 
struction, or a Special issue submit- 
ted, ‘although in itself susceptible of 
two meanings, is not misleading when, 
as applied to the evidence, its mean- 
ing is plain). 

N.C.—Tillotson yv. Currin, 97 S.E. 
395, 176 N.C. 479; Penn v. Standard 
Life Ins. Co., 76 S.E. 262, 160 N.C. 
399, 42 L.R.A.N.S. 597 [dism petition 
for reh 73 S.E. 99,158 N.C. 29, 42 L. 
R.A.N.S. 593]. 


Okl.—Missouri, K. & T. Ry. Co. v 
Taylor, 170 P. 1148, 69 Okl. 79. 

Or.—Storla y. Spokane, Portland & 
Seattle nay a Mee 297 (P3605. 298-2. 
1065, 136 Or. 5. 


S.D.—M. E. ear of & Co. v. Kimble, 
162,N.W...162, -38.S.D., 5114 


tee ale v. Darter, 10 Humphr. 


Tex.—East Line, ete, R. Co. v. 
Smith, 65 Tex. 167; Thompson v. 
Shannon, 9 Tex. 536; Davis v. Loftin, 
6 Tex. 489; Mitchell v. Zimmerman, 
4 Tex. 75, 51 Am.D. 717; Guitar Trust 
Hstate v. Keith, (Civ.App.) 27 S.W. 
(2d) 928 [rev (Commn.App.) 45 S.W. 
(2d) 190]; Driskill Hotel Co. v. An- 
derson, (Civ.App.) 19 S.W.(2d) 216; 
Moore v. Davis, (Civ.App.) 16 S.W. 
(2d) 380 [aff (Commn.App.) 27 S.W. 
(2d) 153, reh den 32 S.W.(2d) 181]; 
Missouri, etc. R. Co. v. Redus, 118 S. 
W. 208, 55 Tex.Civ.App. 205. 

Va.—Home_ Beneficial Ass’n _ v. 
Clark, 148 S.E: 811, 152 Va. 715;. Old 
Dominion Transp. Co. v. Hamilton, 131 
S.E. 850, 146 Va. 594, 46 A.L.R. 186; 
Mutual Life Ins. Co. of New York 
v. Brown, 119 S.E. 142, 137 Va. 278; 
Clinchfield Coal Corporation v. Redd, 
96 S.E. 836, 123 Va. 420; Williams 
Printing Co. v. Saunders, 73 S.E. 472, 
113 Va. 156, Ann.Cas.1913E 693; New 
York, ete., R. Co. v. Thomas, 24 S.E. 
264, 92 Va. 606; Richmond Granite 
Co. v. Bailey, 24 S.E. 232, 92 Va. 554. 


Wash.—Wheeler v. Hotel Stevens 
Co., 127 P. 840, 71 Wash. 142, Ann.Cas, 
1914C 576; Harkins y. Seattle Elec- 
tric Co., 101 P. 836, 53 Wash. 184. 


Wis.—Neumann v. La Crosse, 68 N. 
W. 654, 94 Wis. 1038. 


Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 


[a] Presumption of correctness 
where evidence not in record.—(1) 
Where none of the facts or evidence 
appear by the record, the instructions 
given in the case will be presumed to 
be proper, although not correct as 
general legal propositions (Gwin v. 
Williams, 27 Miss. 324), (2) unless 
under no state of evidence that could 
be conceived, they could be correct 
legal rules as applicable to such a 
ease (Gwin v. Williams, supra). (3) 
An instruction that would not be war- 
ranted in any state of proof is ground 
for reversal. Robards v. Wolfe, 1 
Dana (Ky.) 155. 


TRIAL 


perience. *+ 


The literalities 


[b] Correctness of prayer which 
does not refer to pleadings and is not 
affected by any other prayer referring 
to the pleadings must be determined 
with reference to the evidence with- 
out consideration of the pleadings. 
Richardson y. Anderson, 72 A. 485, 
109 Md. 641, 130 Am.S.R. 543, 25 L.R. 
A.N.S. 393. 


{e] In determining whether or not 
granted prayer was erroneous as dis- 
regarding testimony offered by plain- 
tiff, the prayer must be considered in 
the light of all the testimony, with 
an appreciation of the atmosphere of 
the case. Street v. Hodgson, 115 A. 
27, 139 Md. 137. 


{d] Correctness of granted prayer, 
which does not refer to pleadings, and 
is not affected by any other prayer re- 
ferring to the pleadings, must be de- 
termined with reference to the evi- 
dence without consideration of the 
pleadings. Richardson y. Anderson, 
72 A. 485, 109 Md. 641, 25 L.R.A.N.S. 
393, 180 Am.S.R. 543. 

34. U.S+—Schutz v. Jordan, 32 F. 
55) [aff 140-U.S, 213, 11. S:Ct. 906, 35 
L.Ed. 705]; Willis v. Carpenter, 30 
F.Cas. No. 17,770. 


Ala.—Carter v. Chambers, 79 Ala. 


Zao.) KNOX” Ve Maston. 38s Alave3s453 
Fulton Ins. Co. vy. Goodman, ‘32 Alia. 
108; Miller v. Jones, 29 Ala. 174; Mc- 


Bride y. Thompson, 8 Ala. 650. 
gal sSpellman v. Evans, 17 I1]l.App. 
8. 


Ind.—Roots v. Tyner, 10 Ind. 87; 
Thompson y. Thompson, 68 Am.D. 638, 
9 Ind. 323. 


Me.—Sidensparker v. Sidensparker, 
83 Am.D. 527, 52 Me. 481. 

Md.—Richardson y. Anderson, 72 
A. 485, 109 Md. 641, 25 L.R.A.N.S. 393, 
130 Am.S.R. 543. 

Mich.—Sword v. 
247. 

Mo.—Campbell v. Allen, 61 Mo. 581; 
Von Phul & McGill v. Moffitt, 13° Mo. 
286. 


Keith, 81 Mich. 


Tex.—Thompson vy. Shannon, 9 Tex. 
536. 

35. Baltimore, etc., R. Co. v. Mack- 
OV, LbuS.Ct. 491 91b7 US. 2.n09, Tatd. 
624; Rogers v. Marshall, 1 Wall. (U. 
S.) 644, 17 L.Ed. 714; Louden Irrigat- 
ing Canal & Reservoir Co. v. Neville, 
227 P. 562, 75 Colo. 586; Green v. Lew- 


is, 13 Ill. 642; Galpin v. Wilson, 40 
Iowa 90. 
6. Daubach vy. Drake Hotel Co., 


243 Ill.App. 298; 
Portland & Seattle Transp. Co., 
POS 6ing 208 bo LOGS, Ws6 Ornesls. 

87. Daubach vy. Drake Hotel Co., 
243 Ill.App. 298. 

38. Galpin v. Wilson, 40 Iowa 90. 

39. Sperry v. Union R. Co., 114 N. 
Y.S. 286, 129 App.Div. 594. 

40. Georgia Ry. & Power Co. v. 
Shaw, 149 S.E. 657, 40 Ga.App. 341; 
Storla v. Spokane, Portland & Seattle 
Transp. Co.) 297 P..367, 298) P.. 1065, 


Storla ‘v. Spokane, 
297 


that it might convey to the mind of any 
ordinary capacity an incorrect view of the 
plicable to the cause, it will be erroneous.*? 


[§ 746] 2. Inadvertent Errors and Omissions. 
Where an instruction states the law with substantial 
accuracy, and is otherwise unobjectionable, it will 
not be regarded as erroneous merely because of 
verbal omissions which ean be supphed from the 
context,*® or because of slight verbal or clerical 
inaccuracies which are not prejudicial.*7 
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stood it,t? and the jury will be deemed to have in- 
terpreted the instruction in the light of common ex- 
Where, however, an instruction is such 


man of 
law ap- 


This rule 


136 Or. 315. 


[a] “In determining Whether an 
excerpt taken from the charge of the 
court erroneously instructs the jury 
as to the law of the case, the niceties 
and the literalities of language must 
be disregarded, and the excerpt must 
be construed as conveying to the jury 
that meaning which the just must 
necessarily have understood it to con- 
vey.” Georgia Ry. & Power Co. v. 
ape 149 S.E. 657, 40 Ga.App. 341, 


41. Daubach y. Drake Hotel Co., 
243 Ill.App. 298; Kingan & Co. v. 
King, 100 N.E. 1044, 179 Ind. 285; 
Corn Exch. Bank y. American Dock, 
ete., Co., 438 N.E. 915, 149 N.Y. 1174. 


42. Northern Texas Traction Co. v. 
Thetford, (Tex.Civ.App.) 28 S.W.(2d) 
906 [mod (Commn.App.) 44 S.W.(2d) 
902]; Northern Texas Traction Co. v. 
Weed, (Tex.Civ.App.) 300 S.W. 41; 
Texas & P. Ry. Co. v. Jones, 123 S.W. 
434, 58 Tex.Civ.App. 202. 


43. Pucino y. Sierra Nevada Life & 
Casualty Co., 286 P. 729, 104 Cal.App. 
7; Funk v. Babbitt, 41 N.E. 166, 156 
Ill. 408; Massachusetts Mut. L. Ins. 
Co. v. Robinson, 98 Ill. 324; Green v. 
Lewis, 13 Ill. 642; Bickel v. Martin, 
115 Ill.App. 367; Storla v. Portland & 
Seattle Transp. Co., 297 P. 367, 298 P. 
1065, 136 Or. 315; Huntington Bank y. 
Napier, 23 S.E. 800, 41 W.Va. 481. 


[a] “The test of an instruction is, 
not what the ingenuity of counsel 
ean, at leisure, work out the instruc- 
tion to mean, but how and in what 
sense, under the evidence before them 
and the circumstances of the trial, 
would ordinary men and jurors un- 
derstand the instructions.” Funk v. 
Babbitt, 41 N.E. 166, 156 Ill. 408, 415. 
See to same effect Bickel v. Martin; 
115 Ill.App. 367; Lenz v. Public Serv- 
ice Ry. Co., 121 A. 741, 98 N.J.Law 
849; Storla v. Portland, Spokane & 
Seattle Transp. Co., 297 P. 367, 298 
P. 106557 136"Or.325. 


[b] Charge should be considered 
on supposition that jurors are men of 
understanding and intelligence.—Har- 
ris .v.) Barris; 100 “SvHi/125.0-1-785 NEC: 
7; Mutual Life Ins. Co. of New York 
v. Brown, 119 S.E. 142, 187 Va. 278. 


44. Morris v. Parris, 157 S.E. 40, 
110 W.Va. 102. 
45. Sumner y.. State, 5 Blackf. 


(Ind.) 579, 36 Am.D. 561; Harman v. 
Maddy, 49 S.H. 1009, 57 W.Va. 66. 


46. Galveston, H. & S. A. Ry. Co. 
v. Word, (Tex.Civ.App.) 124 S.W. 478. 

47. Ga.—James v. Hamil, 78 S.E. 
721, 140 Ga. 168; Kleckley & English 
v. Bank of Oglethorpe, 91 S.E. 287, 
19 Ga.App. 251; Coweta County v. 
Central of Georgia Ry. Co., 60 S.E. 
1018, 4 Ga.App. 94. 

Md.—Weant v. Southern Trust & 
Deposit Co., 77 A. 289, 112 Md. 468. 

Mo.—Millirons v. Missouri, etce., 
Co., 162 S.W. 1069, 176 Mo.App. 39. 


S.C.—Dover vy. Lockhart Mills, 68 


R. 


960 [64 C.J.] 


is particularly true where the defect is cured or the 
omission is supplied by other instructions*® or by 
parts of the same instruction.‘ 

[§ 747] 3. Construction as Whole®°—a. In Gen- 
eral, The purpose of an instruction being to advise 


other 


S.E., 5525, 786 S.C. 229: 
Tex.—Mutual Life Ins. Co. of New 

York v. Hodnette, (Civ.App.) 147 S. 

W. 615. 
[a] 


instruction, in 


Tllustrations.—(1) That an 
a passenger’s action 
for injuries, used the word ‘‘conclu- 
Sion” instead of ‘collision’? was not 
ground for reversal where the jury 
could not have failed to understand 
the word intended. Millirons v. Mis- 
souri & K. I. Ry. Co., 162 S.W. 1069, 
176 Mo.App. 39. (2) An instruction 
is not open to the objection of being 
meaningless because of the use of 
the word “signing”? therein, it being 
evident from inspection that the word 
is a clerical error and should be read 
“signed,’ which gives it meaning. 
Mutual Life Ins. Co. of New York v. 
napenetts. (Tex.Civ.App.) 147 S.W. 
615. 


48. See infra § 763. 
49. See infra § 763. 


50. Presumption that jury consid- 
ered charge as whole see Appeal and 
Error § 2717. 

51. See supra § 460. 

52. Ark.—Southern Anthracite 
Coal Co. v. Bowen, 124 S.W. 1048, 93 
Ark. 140. See St. Louis, I. M. & S. 
Ry. Co. v. Rogers, 126 S.W. 375, 1199, 
93 Ark. 564 (disconnected and irrec- 
oncilable instructions, each complete 
in itself, will not be read together so 
as to modify each other and present a 
harmonious whole, but, where the law 
cannot be stated in one instruction, 
instructions, although apparently 
conflicting, will be read together, 
where the language used or the rela- 
tion which the instructions are made 
by the whole charge to bear to each 
other indicate that they are to be read 
together). 

Idaho.—Portneuf-Marsh Valley Irr. 
Co. v. Portneuf Irrigating Co., 114 
P. -19, 19 Idaho 483; Tarr v. Oregon 
Short Line R. Co., 98 P. 957, 14 Idaho 
192, 125-Am.-S.R. 151. 


Ill.—Dady v. Condit, 70 N.E. 
209 Ill. 488 [aff 104 Ill.App. 507]; 
Ghicago; ete; KR. Co. v. Reuter; 119 
MLApp. 232 Laft 79 IN. Bb. 166, 223 111. 
387]; Grayville Water Works v. Bur- 
dick, 109 Ill.App. 520; Thompson v. 
Koperlski, 109 Ill.App. 466; Witte 
Hardware Co. v. Air Line Transfer 
Co., 109 Ill.App. 428. 


Iowa.—In re Workman’s Estate, 156 
N.W. 438, 174 Iowa 222. 


Ky.—Lexington & KE. Ry. Co. v. 
Fields, 153 S.W. 438, 152 Ky. “h9. 


Miss.—Louisville & N. R. Co. v. 
Cuevas, 139 So. 397, 162 Miss. 521. 


Mo.—McCoy v. Hill, 246 S.W. 582, 
296 Mo. 135; Pond v. Wyman, 15 Mo. 
175; Neale v. McKinstry, 7 Mo, 128. 


Neb.—Williams vy. Shepherdson, 95 
N.W. 827, 4 Neb. (Unoff.) 608. 


Okl.—Champlin Refining Co. v. 
Puckett, 248 P. 610, 118 Okl. 300. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Green, (Civ.App.) 138 
S.W. 241; Meyer Bros. Drug Co. y. 
Durham, 79 S.W. 860, 35 T’ex.Civ.App. 
its, 

[a] Rule respecting’ reading in- 
structions together is not available, if 
in substantial particular instructions 
are contradictory or irreconcilable, 
especially where evidence is serious- 
ly conflicting. Louisville & N. R. Co. 
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vy. Cuevas, 139 So. 397, 162 Miss. sya 


53. U.S.—Seaboard Air Line Ry 
Padgett, 35 S.Ct. 481, 236 U.S: G68, 
59 L.Ed. 777 [aff 83 S.E. 633, 99 S.C. 
364]; S. S. Kresge Co. v.. McCallion, 
58 F.(2d) 931; Clark v. Remington, 
55 F.(2d) 48; Wisconsin & Arkansas 
Lumber Co. v. Ward, 32-F.@d) 974; 
Memphis St. Ry. Co. v. Pierce, 257 F. 
659, 168 C.C.A. 609; Kansas City 
Southern Ry. Co. v. Clinton, 224 F. 
896, 140 C.C.A. 340; Pressed Steel Car 
Co. v. Nist, 176 F. 919, 100 C.C.A. 273; 
Chicago Great Western R. Co. v. Mc- 
Donoveh) 161") KH. Gat 83m C.CrAw oiT; 
aie v. Porter, 126 F. 288, 61 C.C.A. 
16 


Ala.—Louisville & N. R. Co. 
Crick>~117 So. 167, 217-Ala. 547 ffoll 
Louisville & N. R. Co. v. Copland, 117 
So.. 176, 217. Ala. 556];>) Lincoln, Re- 
serve Life Ins. Co. v. Armes, 110 So. 
818, 215 Ala. 407; Baker v. Eastis, 
110 So. 705, 215 Ala. 402; Wilson v. 
Vassar, 108 So. 250, 214 Ala. 435; City 
Nat. Bank v. Nelson, 107 So. 849, 214 
Ala. 297; Bradley v. Powers, 106 So. 
799, 214 Ala. 122; Thrasher v. Neely, 
72 So. 115, 196 Ala. 576; Seaboard Air 
Line Ry. Co. v. Mobley, 69 So. 614, 194 
Ala. 211; Sloss-Sheffield Steel & 
Iron Co. v. Capps, 62 So. 66, 182 Ala. 
651; Birmingham Ry., Light & Pow- 
er Co. v. Mayo, 61 So. 289, 181 Ala. 
525; Louisville & N. R. Co. v. Bogue, 
58 So. 392, 177 Ala. 349; Alabama 
Consol. Coal & Iron Co. v. Cowden, 
56 So. 984, 175 Ala. 108; Alabama 
. Coal & Iron Co. v. Heald, 53 
So. 162, 168 Ala... 626; Birmingham 
Ry., Light & Power Co. v. King, 42 


So. 612, 149 Ala. 504; Birmingham 
Re, setcye Con Ven ISINe) 54.2) Son Loet49 
Ala. 504; Richmond, ete., R. Co. v. 


Hissong, 13 So. 209, 97 Ala. 187; New- 
ell v. Webb, 97 So. 162, 19 Ala.App. 
313; Western Union Telegraph Co. v. 
Holland, 66 So. 926, 11 Ala.App. 510; 
Fowlkes v. Lewis, 65 So. 724, 10 Ala. 
App. 543; Central of Georgia Ry. Co. 
v. Knight, 57 So. 253, 3 Ala.App. 486. 


Ariz.—Dover Copper Mining Co. v 
Doenges, 12 P.(2d) 288; Brooks v. 
McDevitt, 11 P.(2d) 826; Southern 
Pach Conv. SHuUlts, 2ZO0CPs 152: sel ize 
142; Pickwick Stages Corporation v. 
Williams, 287 P. 440, 36 Ariz. 520; 
Seaside Nat. Bank vy. Allen, 277 P. 68, 
35 Ariz. 302; Perazzo v. Ortega, 241 
P. 518, 29 Ariz. 334; Maryland Cas- 
ualty Co. v. Sweek, 236 P. 720, 28 Ariz. 
258; Arizona Eastern R. Co. v. Cox, 
233 P. 1102, 27 Ariz. 469; Lorden vy. 
Stapp, 192 Pp, 246, 21 Ariz. 646; Phe- 
nNixeky. Coyor Arizona v. Beals, 181 P. 
379, 20 Ariz. 386; Inspiration Consol. 
Copper Co. v. Lindley, 177 P. 24, 20 
Ariz. 95. 


Ark.—H. L, Hunt, Ine. v. Frisby, 
51 S.W.(2d) 516; Schirmer vy. Bald- 
win, 82 S.W.(2d) 162, 182 Ark. 581; 
Alexander v. Johnson, 31 S.W.(2d) 
304, 182 Ark. 270; Louisiana & N. W. 
R. Co. v. J. P. Machen & Co,, 294 S. 
W. 714, 174 Ark. 122; American Hard- 
wood Lumber Co. v. Bynum, 250 S. 
W. 22, 158 Ark. 689; St. Louis South- 
western Ry. Co. v. Wyman, 178 S.W. 
423, 119 Ark. 5380; Dunman v. Raney, 
176 S.W. 339, 118 "Ark. 337; St. Louis, 
I. M. & S. Ry. Co. v. Brown, 140 S.W. 
279, 100 Ark. 107; Arkansas Lumber 
Co. v. Wallace, 1389 S.W. 534, 99 Ark. 
537; Western Union Telegraph Co. 
V. Gillis) U33  Sawe Sooo Arn 226" 
St. Louis, I. M. & S. Ry. Co. v. Lamb, 
128 SAW. 10300 95 (Ark. 209: 


-P. 1106, 88 Cal.App. 67; 
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the jury what the law is on the subject matter of the 
instruetions,®! to carry out that purpose, all instruc- 
tions given in the case, provided they are consistent 
with each other,** should be read together as a 
whole, each, in the light of the others,5? including 


Island Plow Co. v. Rankin Bros. & 
Winn, 115 S.W. 948, 89 Ark. 24; St. 
Louis, PMs Se Sk Ry. Co. “Vv: Puckett, 
114 S.-W. 224, 88 Ark. 204; Taylor v. 
McClintock, 112 S.W. 405, 87 Ark, 243. 


Cal.—Lindenbaum y. Barbour, 2 P. 
(2d); 1615° 218 Cal 277s Callet vy. Alio= 
to; 290 PB. 438, 210 Calii6d Dayloriy: 
Pacific Hlectric Ry. Co., 158 PRP. 119, 
ii2 Cal63ssVlarer val COx 1 ban baeoo Le 
171 Cal. 364; Fountain v. Connecticut 
Fire Ins. Co. of Hartford, 117 P. 630; 
Peters v. Southern Pac. Co., 116 P. 
400, 160 Cah 48; Parkin v. Grayson- 
Owen .€o:, (106 -P.-210 157) Cal, 41% 
Anderson vy. Seropian, 81 P. 521, 147 
Cal. 201; De Lannoy v. Grammatikos, 
(App.) 14 P.(2d) 542; Musante v. 
Guerrini, (App.) 13 P.(2d) 965; Bru- 
netto v. Spediacci, (App.) 12 P.(2d) 
151; Huber v. Scott, (App.) 10 P.(2d) 
150; Handley v. Lombardi, (App.) 9 
P.(2d) 867; Coogan Finance Corpora- 
tion v. Beatcher, (App.) 7 P.(2d) 695; 
Soda v. Merriott, 5 P.(2d) 675, 118 
Cal.App. 635; Abbott v. Goodyear Tire 
& Rubber: Co.,.13 PiC2dy=s6y 116> Cat 
App. 665; Wieck v. Hockett, 2 P.(2d) 
476, 115 Cal.App. 600; Queirolo v. Pa- 
cific Gas. & Electric Co., 300 P. 487, 
114 Cal.App. 610; Graham v. Consoli- 
dated Motor Transport Co., 297 P. 617, 
112 Cal.App. 648; Hodge v. Wein- 
stock, Lubin & Co., 293 P. 80, 109 Cal. 
App. 393; Cherry v. Delaney, 290 P. 
895, 107 Cal.App. 655; Comstock v. 
Morse, 290 PP. 108, 107 Gal. App. 71s 
Mast v. Claxton, 290 P. 48, 107 Cal. 
App. 59; Von Stetten v. Yellow- 
Checker Cab Co., Consolidated, 281 P. 
95, 100 Cal.App. 775; State Compen- 
sation Insurance Fund vy. Lamb, 273 
P. 1080, 96 Cal.App. 236; Herlihy v. 
Reilly, -267 .P. i (aloe Cal App: G35. 
Gotsch v. Market St. Ry., 265 P. 268, 
89 Cal.App. 477; Davis v. Tanner, 262 
Alkus v. Da- 
vies, 260 P. 894, 86 Cal.App. 355; But- 
trick v. Pacific Electric Ry. Co., 260 
P. 588, 86 Cal.App. 136; Murero v. 
Reinhart Lumber Co., 259 P. 494, 85 
Cal.App. 385; Gaster v. Hinkley, 258 
BP. 9835 85 CalApp... 55s) a ernuman oy. 
Sutter-Butte Canal Co., 244 P. 9238, 76 
Cal.App. 293; Aubel v. Soso, 236 P. 
319, 72 Cal.App. 57: Atkinson vy. Unit- 
ed Railroads of San Francisco, 234 
PB. 863i" 71" CawAppy Seen borrest. we 
Fink, 234 P. °860, 71. CallApp. 34; 
American Marine Paint Co. v. Nyno 
Line, 233 366, 70. CallApp.. 4155 
Myers v. Rovai, 226 P. 844, 66 Cal. 
App. 518; London Guarantee & Ac- 
cident Co. v. Southern Pac. Co., 200 
P. 805, 53 Cal.App. 599; Freiburg v. 
Israels sia Pa 130, 44m CalvAp pam tes. 
Hammond vy. Pacific Electric Ry. Co., 
164 P. 50, 32 Cal.App. 756; De Witt 
v. Floriston Pulp, ete., Co., 96 P. 397, 
7 Cal.App. 774. 


Colo.—Alley v. Tovey, 242 P. 999, 
78 Colo. 532; McAllister v. McAllis- 
ter, 209 RP. US8h Wa Collor go 8s inse 
National Bank of Ouray v. Shank, 128 
P. 56, 53 Colo. 446; Starrett v. Ruth, 
119 PY 690," 51° Colo. 583%” Keefer v: 
Amicone, 100 P. 594, 45 Colo. 110; 
Denver City Tramway Co. v. Martin, 
98 P. 886, 44 Colo. 324; Bailey v. 
Carlton, 95 P. 542, 43 Colo. 4; Na- 
tional Fuel Co. v. Maccia, 139 P. 22, 
25 Colo.App. 441; In re Burnham’s 
Will, 184 P. 254, 24 Colo.App. 131. 


Conn.—Trasacco v. New York, N. 
B& EO Ra Co55 Ay 49385 dea snConn: 
355: Rogers v. City of Meriden, 146 


Rock JA. 735, 109 Conn. 324, 71 A.L.R. 749; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


sr Tate ate ipl ati 


§ 747] / 


Bernier v. Woodstock Agrl. Society, 
92 A. 160, 88 Conn. 558; Brodie v. 
Connecticut Co., 87 A. 798, 87 Conn. 
363; Reed v. Heyman, 68 A. 322, 80 
Conn.'311: 


Del.—Spahn v. People’s Ry. Co., 92 
Ane Coden OU Del.) d02. 


D.C.—Moore & Hill, Ine. v. Breun- 
inger, 34 App.D.C. 86. 
Fla.—McRainey v. Langston, 110 


So. 536, 92 Fla. 908; Florida Motor 
Transp. Co. v. Hillman, 101 So. 31, 87 
Fla. 512; Georgia Southern & F. Ry. 
Co. v. Hamilton Lumber Co., 58 So. 
838, 63 Fla. 150; Florala Saw Mill 
Co. v. Smith, 46 So. 332, 55 Fla. 447; 
Stearns, ete., Lumber Co. v. Adams, 
46 So. 156, 55 Fla. 394; Cross v. Aby, 
45 So. 820, 55 Fla. 311; Atlantic Coast 
Line R. Co. v. Beazley, 45 So. 761, 54 
Fla. 311; Gracy v. Atlantic Coast 
luine RR. Co., 42) \So.,908F 68. Hla. 350) 
Jackson vy. Citizens’ Bank, etc., Co., 
44 So. 516, 53 Fla. 265; Jacksonville 
Electric Co. v. Sloan, 42 So. 516, 52 
Fla. 257. 


Ga.—Walton Jackson Co. v. Propes, 
162 S.E. 311, 44 Ga.App. 476; Georg- 
ja Ry. & Power Co. v. Shaw, 149 
S.E. 657, 40 Ga.App. 341; Neville v. 
National Life & Accident Ins. Co., 135 
S.E. 315, 36 Ga.App. 8; Smith v. Barr, 
122 S.B. 626, 32 Ga.App. 53; Burkhart 
v. Brown, 114 S.E. 922, 29 Ga.App. 
263; City of Ocilla v. Luke, 110 S.F. 
T5iee 2805 GavApp. , (234-9) Phillips. iv; 


Georgia Ry. & Power Co., 107 S.B. 
357, 27 Ga.App. 21; Terry Shipbuild- 
ing Corporation v. O’Dell, 105 S.E. 


864, 26 Ga.App. 102; Hines v. Wilson, 
102 S.E. 646, 25 Ga.App. 63; Brooks 
v. Goodin, 939 S.E. 540, 23 Ga.App. 800. 


Tdaho.—Butland v. City of Caldwell, 
6 P.(2a) 493, 51 Idaho 483; Advance- 
Rumely Thresher Co. v. Jacobs, 4 P. 
(2d) 657, 51 Idaho 160; Hard v. Spo- 
kane International Ry. Co., 238 P. 891, 
41 Idaho 285: Warner v. Pittsburgh- 
Idaho Co: 220,'P. 492; 38 Idaho 254; 
Raide v. Dollar, 203 P. 469, 34 Idaho 
682: Lyons v. Lambrix, 190 P. 356, 
33 Idaho 99; Brayman v. Russell & 
Pugh Lumber Co., 169 P. 932, 31 Ida- 
ho 146; Cady v. Keller, 154 P. 629, 
28 Idaho 368: Barrow v. B. R. Lewis 
Lumber Co., 95 P. 682, 14 Idaho 698; 
Tarr v. Oregon Short Line R. Co., 93 
P; 957, 14 Idaho 192, 125 Am.S-R. 151. 


Ill.—Walsh v. Chicago Rys. Co., 135 
N.E. 709, 303 Ill. 339 [aff 221 Ill.App. 
654]; Wilkinson v. Service, 94 N.E. 
50; 249 -Tlt.. 346,, Ann.Cas.1912A . 41 
Belskis v. Dering Coal Co., 92 N.E. 
575, 246 I}. 62 [rev 151 Ill.App. 85]; 
Klofski v. Railroad Supply Co., 85 N. 
EK. 2:74, 235 It. 146 faff 138.11].App. 
468]; Helbig v. Citizens’ Ins. Co., 84 
N.F. 897, 234 Ill. 251 [aff 138 Il].App. 
115]; Atchison v. McKinnie, 84 N.E. 
Wiss, Loo, Ler. L067) Purcell we iChicago,; 
83 N.E. 137, 231 Ill. 164; Fleming v. 
City of Chicago, 260 I1]l.App. 496; 
Bolle v. Chicago & N. W. Ry. Co., 258 
Ill.App. 545 [cert den 52 S.Ct. 6, 76 
L.Ed. 1299, rev on other grounds 52 
Wit, 59, 204 Wes 14,, (oul.MG. L738); 
Foote v. Chicago, N. S. & M. R. Co., 
256 I1l.App. 581; Eimer v. Miller, 255 
Tll.App. 465; Harrison v. U. S. Fidel- 
ity & Guaranty Co., 255 Ill.App. 263; 
Leeper v. Gay, 253 Ill.App. 176; Peo- 
ple’s Nat. Bank of Monmouth v. Fer- 
nald, 252 Il App. 5; Simonich v. Chi- 
cago & Alton R. Co., 217 Ill.App. 336; 
Russell v. Chicago City Ry. Co., 210 


Tll.App. 145; White v. Holden, 206 
Ill.App. 567; Smith v. Freeman, 204 
Tll.App. 638; McCormick v. Decker, 


204 Ill.App. 554; Vos v. Franke, 202 
IivApp.. 13835) Lincoln v.72 Pryor, 199 
lll.App. 228; McIntire v. Morris, 199 
Tll.App. 20; Edwards & Bradford 
Lumber Co. v. Bonties, 193 Jll.App. 


$92; Gillette v. Chicago, M. & St. P. 
Ry. Co., 193 Ill.App. 304; Brew v. 
Seymour, 133 Ill.App. 225; Varney v. 
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Taylor, 133 Ill.App. 154; East St. Lou- 
is, etc., R. Co. v. Zink, 133 Ill.App. 127 
[aff 82 N.E. 283, 229 Ill. 180]; Chica- 
go Consol. Traction Co. v. Mahoney, 
131 Ill App. 591 [aff 82 N.E. 868, 230 
LY S627 Chicago. ete.” Rol Co... Vv. 
Turck, 131 Ill.App. 128; Chicago, etc., 
R. Co. v. Jamieson, 112 Ill.App. 69. 


Ind.—Washington Hotel Realty Co. 
v. Bedford Stone & Construction Co., 
143 N.E. 156, 195 Ind. 128 [motion 
den 148 N.E. 405, 196 Ind. 396]; Mas- 
sachusetts Bonding & Insurance Co. 
v. State, 131 N.E, 398, 191 Ind, 595; 
Danville Trust Co. v. Barnett, 111 N. 
E. 429, 184 Ind. 696; Chicago & E. R. 
Co. v. Dinius, 103 N.E. 652, 180 Ind. 
596; Reddick v. Young, 98 N.E. 813, 
177 Ind. 632; Sterling v. Frick, 86 
NE Obi WS tee Neo. (eon yd LG nur 
Pawlisch v. Atkins, (App.) 182 N.E. 
636; Beard v. Ball, (App.) 182 N.E. 
102; Terre Haute, Indianapolis & 
Eastern Traction Co. v. Wallace, 
(App.) 180 N.E. 485; Marmon Motor 
Car Co:sv. Schafer; CApp:) 178: NE: 
863; Pennsylvania. R.. Co. of . Ft. 
Wayne v. Lincoln Trust Co., 167 N.E. 
721, 170 N.E. 92, 91 Ind.App. 28; In- 
dianapolis Traction & Terminal Co. v. 
Thornburg, 125 N.E. 57, 74 Ind.App. 


642; Lake Erie & W. R. Co. v. Doug- 
las, 125 N.E. 474, 71 Ind.App. 567; 


Indianapolis & Cincinnati Traction 
Co. ¥, Senour, 122 -NeER Teo, Why Ind. 
App. 10; Vandalia R. Co. v. Fry, 123 
N.E. 124, 70 Ind.App. 85; Indianapolis 
Traction & Terminal Co. v. Peeler, 122 
N.E. 600, 69 Ind.App. 645; Baltimore 
& O. R. Co. v. Peck, 114 N.E. 475, 68 
Ind.App. 269; Continental Ins. Co. v. 
Bair, 114 N.E,y 763, 116 N.EB. 752, 65 
Ind.App. 502; Merchants’ Nat. Bank 
of Massillon, Ohio v. Nees, 110 N.E. 
73, 112 N.E. 904, 62 Ind:App. 290; 
Terre Haute, I. & E. Traction Co. v. 
Frischman, 107 N.E. 296, 57 Ind.App. 
452; Evansville Gas & Electric Light 
Co. v. Robertson, 100 N.E. 689, 55 Ind. 
App. 353; Joseph E. Lay Co. v. Men- 
denhall, 102 N.B. 974, 54 Ind.App. 342; 
I. F. Force Handle Co. v. Hisey, 96 N. 
BE. ‘643, 52 Ind.App. 235; Southern Ry. 
Co. v. Friedley, 100 N.E. 481, 52 Ind. 
App. 192; Terre Haute, I. & E. Trac- 
tion Co. v. Maberry, 100 N.E. 401, 52 
Ind.App. 114; Cleveland, C., C. & St. 
L. Ry. Co. v. Clark, 97_ N.E. 822, 51 
Ind.App. 392; Steele v. Spanhurst, 98 
N.E. 733, 50 Ind.App. 564; Metropoli- 
tan Life Ins. Co. v. Johnson, 94 N.E. 
785, 49 Ind.App. 233; Indiana Union 
Traction Co. v. Myers, 93 N.E. 888, 
47 Ind.App. 646; Snow v. Indianapolis 
& E. Ry. Co., 93 N.E. 1089, 47 Ind,App. 
189; City of Logansport v. Smith, 93 
N.E. 883, 47 Ind.App. 64; Indianapolis 
Traction & Terminal Co. v. Springer, 
93 N.E. 707, 47 Ind.App. 35; Cleve- 
lands, Ca& St. Lb Ry. Conv. eine- 
man, 90 N.E.. 899, 46 Ind-App. 388; 
Bicknese v. Brandl, 91 N.E. 41, 46 Ind. 


App. 269; Pittsburgh, etc., R. Co. v. 
Wood, 84 N.E. 1009, 88 N.B. 709, 45 


Ind.App. 1; Indiana Natural Gas & 
Oil Co. v. Wilhelm, 86 N.E. 86, 44 Ind. 
App. 100. 


Towa.—-Wosoba v. Kenyon, 243 N.W. 
569; Albert v. Maher Bros. Transfer 
Co., 243 N.W. 561; Kemmerer v. Iowa 
State Highway Commission, 241 N. 
W. 693; McQuillen v. Meyers, 241 N. 
W. 442, 213 Iowa 1366; Voiles v. Hunt, 
240 N.W. 703, 2138 Iowa 1234; Kerr 
v. Tysseling, 239 N.W. 233; Raines 
v. Wilson, 239 N.W. 36, 213 Iowa 1251; 
Thompson v. City of Sigourney, 237 
N.W. 366, 212 Iowa 1348; Duncan vy. 
Rhomberg, 236 N.W. 638, 212 Iowa 
389; Oestereich v. Leslie, 234 N.W. 
229, 212 Iowa 105; O’Hara v. Chap- 
lin, 233 N.W. 516, 211 Iowa 404; Jos. 
T. Ryerson & Son v. Roth Bros. & 
Akers, 232 N.W. 500, 210 Iowa 1179; 
Brennan & Cohen v. Nolan Laundry 
Co., 229 N.W. 321, 209 Iowa 922; Cox 
v. Fleisher Const. Co., 223 N.W. 521, 
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208 Iowa 458; Elmore v. Des Moines 
City Ry. Co., 224 N.W. 28, 207 Iowa 
862; Blakesburg Sav. Bank v. Blake, 
223 N.W. 895, 207 Iowa 843 [foll 
Blakesburg Sav. Bank v. Bailey, 223 
N.W. 899]; Cuthbertson v. Hoffa, 216 
N.W. 7338, 205 Towa 666; Wilson v. 
Else, 216 N.W. 33, 204 Iowa 857; Guy 
v. Payne, 191 N.W. 991, 195 Iowa 1045; 
High v. Waterloo, C. F. & N. Ry. Co., 
190 N.W. 331, 195 Iowa 304; Young- 
love v. Hoberg, 191 N.W. 985, 195 
lowa 281; Ray v. City of Council 
Bluffs, 187 N.E. 447, 193 Iowa 620; 
Cawley v. People’s Gas & Electric Co., 
187 N.W. 591, 193 Iowa 536; Van 
Drimmelen v. Converse, 181 N.W. 699, 
190 Iowa 1350; Fletcher v. Ketcham, 
176 N.W. 245, 188 Iowa 340; Fuller 
Ve. dllinois *CentscR. Co.) 173 5NjWe Lous 
186 Iowa 686; Wegner v. Kelley, 157 
N.W. 206, 165 N.W. 449, 182 Iowa 259; 
Thompson v. Illinois Cent. R. Co., 158 
N.W. 676, 177 Iowa 328; Becker v. In- 
corporated Town of Churdan, 157 N. 
W. 221, 175 Iowa 159; Crawford v. 
McElhinney, 154 N.W. 310, 171 Iowa 
606, Ann.Cas.1917E 221; Doran v. Wa- 
terloo,.C: ch. & ING IRy: ;Co:,, L472 NEWe 
1100; Stotts v. Fairfield, 145 N.W. 61, 
163 Iowa 726; Mitchell v. Des Moines 
City Ry. Co., 141 N.W. 43, 161 Iowa 
100; Lauer v. Banning, 131 N.W. 783, 
152 Iowa 99; McDivitt v. Des Moines 
City Ry. Co., 118 N.W. 459, 141 Iowa 
689; Montrose Sav. Bank v. Claussen, 
114 N.W. 547, 137 Iowa 73; Brusseau 
v. Lower Brick Co., 110 N.W. 577, 133 
Iowa 245: Hart v. Cedar Rapids, etce., 
R. Co., 80 N.W. 662, 109 Iowa 631. 


Kan.—Mayes v. Kansas City Power 
& Light Co., 249 P. 599, 121 Kan, 648; 
Childers v. Tobin, 206 P. 876, 111 Kan. 
347; Weathers v. Kansas City Bridge 
Co., 162 P. 957, 99 Kan. 632; Murphy 
v. Ludowici Gas & Oil Co., 150 P. 581, 
96° Kan? 324: ‘Chicago, etce., Ra Cov. 
Brandon, 95 P. 573,°77 Kan: 612. 


Ky.—West Kentucky Coal Co. v. 
Shoulders’ Adm’r, 28 S.W.(2d) 479, 
234 Ky. 427; Fullenwider v. Brawner, 
6 S.W.(2d) 264, 224 Ky. 274) Roe B: 
Tyler Co. v. Kirby’s Adm’r, 293 S.W. 
155, 219 Ky. 389; Wight v. Rose, 273 
S.W. 472, 209 Ky. 803; Otis Hidden 
Co. v. Newhouse, 264 S.W. 731, 204 Ky. 
324; Borderland Coal Co. v. Miller, 
201 S.W. 299, 179 Ky. 769; Wiltshire’s 
Adm’x v. Kister, 160 S.W. 743, 156 Ky. 
168; White v. Jouett, 144 S.W. 55, 147 
Ky. 197. 


Me.—Kuhn v. Simmons, 139 A. 474, 
126 Me. 434; Nielson v. International 
Textbook Co., 75 A. 330, 106 Me. 104, 
20 Ann.Cas. 591. 


Md.—Gosman Ginger Ale Co. of 
Baltimore City v. Keystone Bottle 
Mfg. Co., 106 A. 747, 134 Md. 360; 
Feohsenta v. Cecil, 101 A. 700, 131 
Md. 70. 


Mass.—Gilchrist v. Boston Elevat- 
ed ‘Ry., 172 N.E. 349, 272 Mass. 346; 
Lonergan v. American Railway Ex- 
press Co., 144 N.E. 756, 250 Mass. 30;° 
Fisk v. New England Tire & Supply 
Coz, 1882 IN.» 9005 244) “Mass! ss64e 
Comstock v. Biltmore Amusement Co., 
116 N.P. 531, 227 Mass. 146; Savageau 
v. Boston & M..R. R., 96 N.E. 67, 210 
Mass. 164; Lockwood vy. Boston Ele- 
vated Ry. Co., 86 N.E. 934, 200 Mass. 
537, 22 L.R.A.N.S. 488; Plummer v. 
Boston El. R. Co., 84 N.E. 849, 198 
Mass. 499; Whitney v. Wellesley, etc., 
St. R. Co., 84 N:iE. 95, 197 Mass. 495. 


Mich.—Rogers v. Youngs, 233 N.W. 
365, 252 Mich. 420; Stehouwer v. 
Lewis, 227 N.W. 759, 249 Mich. 76, 74 
A.L.R. 844; Malone v. Newhouse, 227 
N.W. 750, 248 Mich..516; Zylstra v. 
Graham, 224 N.W. 343, 246 Mich. 91 
[aff 221 N.W. 318, 244 “Mich. 319]; 
Bresch v. Wolf, 220 N.W. 7387, 248 
Mich. 638; Hamilton v. Clippert, 214 
N.W. 419, 239 Mich. 440; Pratt v. 
Van Rensselaer, 209 N.W. 807, 235 
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Mich. 633; Holmes v. Borowski, 206 
N.W. 3874, 233 Mich. 407; Mapes v. 


Boersma, 184 N.W. 495, 216 Mich. 106; 
Interstate Const. Co. v. United States 


Fidelity & Guaranty Co., 174 N.W. 
173, 207 Mich. 265; White v. Cowing, 
171 N.W. 450, 205 Mich. 318; Harrison 


v. Grier, 165 N.W. 854, 198 Mich. 672; 
Jacobs v. Hagenback-Wallace Shows, 
164 N.W. 548, 198 Mich, 73, L.R.A. 
1918A 504; In re Rockett’s Estate, 158 
INaWe, 12, 191, Mich. 4993) Kahn -wv. 
Minthorn, 144 N.W. 859, 178 Mich. 
312; Frohlich v. Independent Glass 
Co LsIe NAW. ondoe Mich 14285 “wWier= 
ner v. Herkimer, 133 N.W. 623, 167 
Mich, 587; Duff v. Judson, 125 N.W. 
371, 160 Mich. 886; Custard v. Hodg- 
es, 119 N.W. 583, 155 Mich. 361; An- 
derson Carriage ‘Co. v. Pungs, 117 N. 
W. 162, 153 Mich. 580; Croze v. St. 
Mary’s Canal Mineral Land Co., 117 
N.W. 81, 153 Mich. 363. 


Minn.—Milliren v. Federal Life 
Mss. (Co. 2421 IN-Wa S463 Tanvisy ve 
Berkner, 226 N.W. 409, 178 Minn. 131; 
Ring v. Mimneapolis St. Ry. Co., 223 
N.W. 619, 176 Minn. 377; McCusky v. 
rat 179 N.W. 1000, 147 Minn. 
460. 


Miss.—Yazoo & M. V. R. Co. v. Mul- 
len, 131 So. 101, 158 Miss. 774; Wad- 
dle v. Sutherland, 126 So. 201, 156 
Miss. 540; Carlisle v. City of Laurel, 
124 So. 786, 156 Miss. 410; Landrum 
v. Ellington, 120 So. 444, 152 Miss. 
569; Friedman, v. Allen, 118 So. 828, 
152 Miss. 377; Brister v. Dunaway, 
115 So. 36, 149 Miss. 5; Alabama & 
V. R. Co. v. Fountain, L171 So. 153, 145 
Miss. 515 [cert den 47 Si Ctl 769, 12/74 
WOESPILOS Se TE Ed. Wiss: Hemming 
v. Rawlings, 110 So. 118, 144 Miss. 
643; Gibson v. A. T. Wineman & Sons, 
106. So. 826, 141 Miss. 573; Cumber- 
Jand Telephone & Telegraph Co. v. 
Jackson, 48 So. 614, 95 Miss. 79; Hitt 
v. Terry, 46 So. 829, 92 Miss. 671. 


Mo.—Emory v. Emory, 53 S.W.(2d) 


908; Barraclough vy. Union Pac. - 
Co., 52 S’W.(2d) 998; Acker v. Koop- 
man, 50 S.W.(2d) 100; Perkins v. 


Kansas City Southern Ry. Co., 49 S.W. 
(2a) 103; Moran v. Atchison, T. & S. 
, 48 S.W.(2d) 881 [cert den 
Hicks v. Vieths, 46 S. 

Consolidated School 
. 8 of Grain Valley v. West 
Missouri Power Co., 46 S.W.(2d) 174; 
Nagy v. St. Louis Car Co., 37 S.W. (2a) 
513; Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146; Krelitz v. Calcater- 
ra, Be S.W. (2d) 909; Smith v. South- 
ern Illinois & Missouri Bridge Co., 
30 S.W.(2d) 1077, 326 Mo. 109; Cullen 
v. Johnson, 29 S.W.(2d) 39, 325 Mo. 
258; Kaechelen v. Barringer, 19 S.W. 
(2d) 1033; Leimkuehler v. Wessen- 
dorf, 18 S.W.(2d) 445, 323 Mo. 64; 
Sharp v. City of Carthage, 5 S.W.(2d) 
6, 319 Mo. 1028; Schultz v. Schultz, 
293 S.W. 105, 316 Mo. 728; State ex 
rel. North British & Mercantile Ins, 
Conve Cox,.270 S.W. 113, 307 Mo.1194 
‘[quashing in part 257 S.W. 520, 216 
Mo.App. 168]; Prentiss v. Illinois Life 
Ins. Co:, 225 S.W.. 695; Hulse v. St. 
Joseph Ry. Co., 214 S.W. 150; Tawney 
v. United Rys. Co. of St. Louis, 172 
S\w. 8, 262 Mo. 602; Patterson v. 
Kvans, 162 S.W. 179, 254 Mo. 293; 
Dutcher v. Wabash R. Co., 145 S.W. 
63, 241 Mo. 137; Liese v. Meyer, 45 
S.W. 282, 143 Mo. 547; Neagle v. City 
of Edina, (App.) 53 S.W.(2d) 1077; 
Sneed v. St. Louis Public Service Co., 
(App.) 53 S.W.(2d) 1062; Merritt v. 
Kansas City, (App.) 46 S.W.(2d) 275; 
State ex rel. State Highway Commis- 
sion of Missouri v. Hartman, (App.) 
44 S.W.(2d) 169; Stofer v. Kansas 
City Public Service Co:, (App.) 41 S. 
W.(2d) 614; Alexander v. Wabash Ry. 
Co., (App.) 38 S.W.(2d) 545; Fry v. 
T. J. Moss Tie Co., 35 S.W.(2d) 962, 
225.Mo.App. 389; Rice v. Gray, 34 S. 
W.(2d) 567, 225 Mo.App. 890; Brown 
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v. Davis, (App.) 82 S.W.(2d) 145; 
Rodgers v. St. Louis-San Francisco 
Ry. ‘Co., (App.) 31 S.W.(2d). 546; 
State ex rel. and to Use of Kibble v. 
First Nat. Bank, (App.) 22 S.W.(2d) 
Sib weve @luresiv: . R. Ennis Real 
Estate & Investment Co., (App.) 19 
S.W.(2d) 531; Oldham v. Standard 
Oil? Co... App). 1b aS Wades 899); 
Brashears v. Rogers Foundry & Mfg. 
Go:, (Apps) * tr" SEW. (24). 10605 “Bar-= 
ton v. Phillips, (App.) 7 S.W.(2d) 
712; Herod vy. St. Louis-San Francis- 
co Ry. Co., (App.) 299 S.W. 74; Hil- 
derbrand v. St. Louis-San Francisco 
Ry. Co., 298 S.W. 1069, 220 Mo.App. 
1229.5 Ritchie v. State Board of Ag- 
riculture, (App.) 297 S.W. 435; Hoff- 
man v. Philip A. Rohan Boat, Boiler 
& Tank Co; (App) 294 °S.W. 758; 
Walker v. Mitchell Clay Mfg. Co., 
(App.) 291 S.W. 180; Rudy v. Auten- 
rieth, (App.) 287 S.W. 850; Sitts v. 
Daniel, (App.) 284 S.W. 857; War- 
sham v. Lewis, (App.) 281 S.W. 82; 
Kines v. Jamison, (App.) 277 S.W. 
969; State ex rel. Quick v. Williams, 
271 S.W. 834, 219 Mo.App. 336; Lowry 
v. Fidelity-Phenix Fire Ins. Co., 272 
Sow... 795 $249 "Mo.App. 1215" Bord) ‘v. 
Dowell, (App.) 243 S.W. 366 [cert 
quashed 250 S.W. 580]; Neal v. Crow- 
son, (App.) 231 S.W. 1033; Vogts v. 
Kansas City Rys. Co., (App.) 228 S.W. 
526; Hockaday v. Gilham, 226 S.W. 
991, 206 Mo.App. 132; Rappaport v. 
Roberts, (App.) 203 S.W. 676; An- 
derson v. Cleveland, (App.) 186 S.W. 
1142; Barrett v. Delano, 174 S.W. 181, 
187 Mo.App, 501; Jackson v. Western 
Union Telegraph Co., 156 S.W. 801, 174 
Mo.App. 70; Wilson v. United Rys. 
Co. of St. Louis, 152 S.W. 426, 169 Mo. 
App. 405 [rev 181 S.W. 19]; Michael 
v. Kansas City Western Ry. Co., 143 
S.W. 67, 161 Mo.App. 53; McElhiney 
v. Friedman-Shelby Shoe Co., 138 S. 
W. 60, 158 Mo.App. 318; Vanderbeck 
v. Wabash Ry. Co., 133 S.W. 1178, 154 
Mo.App. 321; Hales v. Raines, 130 
S.W. 425, 146 Mo.App. 232; Turner v. 
Snyder, 123 S.W. 1050, 139 Mo.App. 
656; Young v. Lanznar, 112 S.W. 17, 
133 Mo.App. 130; Batten v. Modern 
Woodmen of America, 111 S.W. 513, 
131 Mo.App. 381; Bell v. Central Elec- 
we R. Co., 103 S.W. 144, 125 Mo.App. 


Mont.—Pollard v. Oregon Short 
Line, R. Go. 11-P: (2a) 12713. Norton iy. 
Great Northern Ry. Co., 278 P. 521, 85 
Mont. 270; Surman v. Cruse, 187 P. 
890, 57 Mont. 253; Pure Oil Co. v. Chi- 
eago, M. & St. P. Ry. Co., 185 P. 150, 56 
Mont. 266; Brockway v. Blair, 165 P. 
455, 58 Mont. 531; Michalsky v. Cen- 
tennial Brewing Co., 134 P. 307, 48 
Mont. 1; Frederick v. Hale, 112 P. 70, 
42 Mont. 153; Harrington v. Butte, 
etc., R. Co., 93 P. 640, 86 Mont. 478. 


Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266; Lowell v. Buffalo 
County, 242 N.W. 452, 123 Neb. 194; 
Iden v. Evans Model Laundry, 236 N. 
W. 444, 121 Neb. 184; Wortman vy. 
Zimmerman, 230 N.W. 588, 119 Neb. 
682; In re Noren’s Estate, 230 N.W. 
495, 119 Neb. 653; In re Lyell’s Es- 
tate, 219 N.W. 189, 116 Neb. 827; Ste- 
phan v. Prairie Life Ins. Co., 203 N. 
W. 626, 113 Neb. 469; Hall v. Union 
Pac. R. Co., 201 N.W. 678, 113 Neb. 
9; Parsons v. Chicago & N. W. Ry. 
@o.; 1195 “NW 47%. 2100 Neb. 1-836; 
Smoke v. Carter, 181 N.W. 526, 105 
Neb. 520; Travis v. Omaha & Coun- 
cil Bluffs St. Ry. Co., 152 N.W. 395, 
98 Neb. 200; Dore v. Omaha & C. B. 
St. R. Co., 149 N.W. 792,97 Neb. 250; 
Hans v. American Transfer Co., 134 
N.W. 9438, 90 Neb. 834; Bailey v. 
Kling, 130 N.W. 439, 88 Neb. 699; 
Christensen v, Tate, 128 N.W. 622, 87 
Neb. 848; Smith v. Lorang, 127 N.W. 
873, 87 Neb. 5387; Sheridan Coal Co. 
Vi On Way Hallieore L272 INGWiee 28) 87, 
Neb. 117, 138 Am.S.R. 435; Boesen v, 
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Omaha St. Ry. Co., 119 N.W. 771, 83 
Neb. 378; Morris v. Miller, 119 N.W. 
458, 83 Neb. 218, 20 L.R.A.N.S. 907, 
131 Am.S.R. 636, 17 Ann.Cas. 1047; 
Zelenka v. Union Stockyards Co., 118 
N.W. 103, 82 Neb. 511; Sheibley v. 
Fales, 116 N.W. 1035, 81 Neb. 795; 
Morrow v. Barnes, 116 N.W. 657, 81 
Nebr i688) tiMaxsony av. oR: Case 
Threshing Mach. Co., 116 N.W. 281, 81 
Neb. 546.16 L.R.A.N.S. 963: Vander- 
veer v. Moran, 112 N.W. 581, 79 Neb. 
431; Lincoln Traction Co. v. Brook- 
over, 111 N.W. 357, 77 Neb. 221. 


N.J.—Nolan v. Public Service Ry. 
Co.) (Sup!) 132° A..237;) Harper v- City 
of East Orange, 143 A. 435, 105 N.J. 
Law 193; McLaughlin v. Damboldt, 


“125 A, 314, 100 N.J.Law 127; Republic 


of France v. Lehigh Valley R. Co., 114 
A. 242, 96 N.J.Law 25; Veader v. 
Veader, 99 A. 309, 89 N.J.Law 727; 
Kargman y. Carlo, 90 A. 292, 85 N.J. 
Law 632; M. Reichman & Son v. Pub- 
lic Service Transp. Co., 142 A. 431, 6 
N.J.Mise. 636; U. S. Agency v. Metro- 
politan Lumber Co., 137 A. 432, 5 N. 
J. Misc. 564. 


N.M.—Federal Reserve Bank of 
Dallas v. Upton, 285 P. 494, 34 N.M. 
509; Victor American Fuel Co. v. 
Melkusch, 173 P. 198, 24 N.M. 47. 


N.Y.—Loughlin v. Brassil, 79 N.E. 
845, 187 N.Y. 128; Kleiner v. Third 
Ave. R. Co., 56 N.E. 497, 57 N.E. 1114, 
162 N-Y. 193, °645; iSmith v.. Mat- 
thews, 46 .N.E. 164, 152 N.Y. 152; 
Chellis v. Chapman, 26 N.BH. 308, 125 
N.Y: 214, 11 LRA. 784; Bins v. New 
York Cent. R.'Co., 84 N.Y. 5; Sperry 
v. Miller, 16 N.Y. 407, Seld.Notes 108; 
Booth v. Litchfield, 114 N.Y.S. 1009, 
62 Misc. 279 [aff 118 N.Y.S. 1095, 134 
App.Div. 955 (rev on other grounds 94 
N.E. 1078,: 201 N.Y: 466,- 35° L.RUA® 
N.S. 710)]. 


N.C.—In re Brown’s Will, 166 S.E. 
72, 203 N.C. 347; Kennedy v. Western 
Union Telegraph Co., 161 S.E. 396, 201 
N.C. 756; Murphy v. Asheville-Knox- 
ville Coach Co., 156 S.E. 550, 200 N.C. 
92; Royal Ins. Co., Limited, of Liver- 
pool, England v. Atlantic Coast Line 
R.5 Co.3 st 520 (SE 508se 19S FN. Ca tebd-oe 
Keith Bros. v. Kennedy, 140 S.E. 721, 
194 N.C. 784; Gore v. City of Wilming- 
ton, 140 S.E. 71, 194 N.C. 450; Green- 
ville Ice & Coal Co. v. Venters, 134 S. 
EK. 454, 192 N.C. 811; De Laney v. 
Henderson-Gilmer Co., 135 S.E. 791, 
192 N.C. 647; Dulin v. Henderson- 
Gilmer Co., 135 S.H. 614, 192 N.C. 638, 
49 A.L.R. 663; Hall v. Rinehart & 


Dennis, 132 S.H. 787, 191 N.C. 685; 
Hanes v. Southern Public Utilities 
Con. 1314S B.2402) OLN: Ce a) eOook 


.v.. Town of Mebane, 131 S.E. 407, 191 


N.Cey T3)” Riverview, Milling. Cow sw. 
State Highway Commission, 130 S.E. 
724, 190 N.C. 692; In re Creecy’s Will, 
129 S.BH. 822, 190 N.C. 301; Mangum 
v. Atlantic Coast Line R. Co., 125.S.E. 
549, 188 N.C. 689; Speas v. Merchants’ 
Bank & Trust Co. of Winston-Salem, 
125 S.EHyY 398, 188 N.C. 1624: 4 In ore 
Hardee’s Will, 121 S.E. 667, 187 N.C. 
381; Bailey v. Hassell, 115 S.E. 166, 
184 N.C. 450; Sutton v. Melton-Rhodes 

o., 111 S.E. 630, 183 N.C. 369; Maney 
v. Greenwood, 109 S.E. 636, 182 N.C. 
579; Woody v. Carolina Spruce Co., 
101 -S. By. 2585, 178) N:C.b691 3 2 Aarris ty, 
Harris; 100 S:Ho125,178 N.G. 7s Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
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M. P. Hubbard & Co. v. Godwin, 95 
Sab wabo2,) A SeiNeC eda Beant Thrash 
COs McCormick, 90 S’B. 916) 72 aN: 
C. 677; ,Reed Coal Co. v. Fain, 89..S.B. 
29, 171 N.C. 646; .Lee v.. Parker, 88 S. 
HE. 217, 171 N.C. 144; Montgomery v. 
Carolina & N. W. Ry. Co., 85 S.E. 139, 
169 N.C. 249; Padgett v. McKoy, 83 
S.E. 756, 167 N.C. 504, 508; Bain v. 
Lamb, 83 S.E. 466, 167 N.C. 304; Bur- 
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roughs v. Burroughs, 76 S.E. 478, 160 
N.C. 515; Penn v. Standard Life Ins. 
Co., 76 S.E. 262, 160 N.C. 399, 42 L.R.A. 
N.S. 597 [dism petition for reh 73 S.E. 
DOP aS ANECS) 29) 42 SE RIALCN Ss) 5934/3 
Jeffress v. Norfolk-Southern R. Co., 
73 S.E. 1013, 158 N.C. 215; Kornegay 
v. Atlantic Coast Line R. Co., 70 S.H 
731, 154 N.C. 389; Revis v. Raleigh, 
63 S.E. 1049, 150 N.C. 348; Haines v. 
Smith, 62 S.E. 1081, 149 N.C. 279. 


N.D.—Federal Surety Co. v. Mid- 
west Const. Co., 228 N.W. 
937; Hultberg v. Hultberg, 193 N.W. 
605, 49 N.D. 761; Fuchs v. Lehman, 
181 N.W. 85, 47 N.D. 58; Munster v. 
Stoddard, 170 N.W. 871, 44 N.D. 105; 
Soules v. Northern Pac. Ry. Co., 157 
N.W. 828, 34 N.D. 7, L.R.A.1917A 501; 
Buchanan v. Occident Elevator Co., 
157 N.W. 122, 33 N.D. 346; McGregor 
v. Great Northern Ry. Co., 154 N.W. 
261, 81 N.D. 471, Ann.Cas.1917E 141; 
Buchanan vy. Minneapolis Threshing 
Mach. (Co.211'6 IN. W. 335; 7 Nib: 343: 


Ohio.—Ohio Farmers’ Ins. Co. v. 
Cochran, 135 N.E. 537, 104 Ohio St. 
427; Alloy Cast Steel "Co. v. Arthur, 
179 N.E. 743, 40 Ohio App. 503; Day- 
ton Biscuit Co. v. Aerni, 177 N.E. 775, 
40 Ohio App. 49; Louisville & N. R. 
Co. v. Greene, 160 N.E. 495, 26 Ohio 
App. 392; Cohen v. Smith, 159 N.E. 
329, 26 Ohio App. 32; Brown v. Lane, 
32 Ohio C.A. 305; Northern Ohio 
Tract., ete, Co. v. Schrock, 27) Ohio 
C.A. 129; Ford v. Reamsnider, 26 
Ohio Cir.Ct.N.S. 535; Johns v. Hopper, 
26 Ohio Cir.Ct.N.S. 452; Cleveland 
Worsted Mills Co. v. Coates, 26 Ohio 
Cir.Ct.N.S. 353; Champney v. Braun, 
25 Ohior Cir CUN.S.4533% 0 Hollenden 
Hotel Co. v. Jackson, 22 Ohio Cir.Ct. 
NDS; 7485; Cincinnati Tract. .Co.-.v. 
Dannenfelser, 20 Ohio Cir.Ct.N.S. 553; 
Cleveland Blectric R. Co. v. Pifer, 20 
Ohio Cir.Ct.N.S. 435; Smillie v. Cleve- 
land R. Co., 20 Ohio Cir.Ct.N.S._ 302; 
Peat v. Norwalk, 26 Ohio»Cir.Ct. 161. 


Okl.—Rafferty v. Collins, 15 P.(2d) 
600; Dixie Motor Coach Corporation 
v. Johnson, 9 P.(2d) 5, 155 Okl. 240; 
Cushing Refining & Gasoline Co. v. 
Deshan, 300 P. 312, 149 Oki. 225; St. 
Louis-San Francisco Ry. Co. v. Hol- 
leyman, 297°'P. 268, 148 Okl. 87; Ward 
Way, Inc. v. Gunter, 296 P. 468, 147 
Okk 265; Collum v. Stokes, 293 P. 
1036, 146 Okl. 176; Standard Accident 
Ins. Co. v. Baker, 291 P. 962, 145 Okl. 
100; Tradesmen’s Nat. Bank of Okla- 
homa City v. Harris, 291 P. 38, 145 
Okl. 54; Shobe v. Sykes, 288 P. 1072, 
144 Okl. 18; Black v. Coleman, 285 P. 
983, 142 Okl. 195; Gourley v. Jackson, 
285 P. 84, 142 Okl. 74; G. B. Small 
Radio Co. v. Southwest General Elec- 
ric) Coy 285 -P2cl78 £4h OK 2825 St. 
Louis-San Francisco Ry. Co. sv. 
Thompson, 281 P. 565, 139 Okl. 142; 
U. S. Fire Ins. Co. v. Whitchurch, 280 
P. 834, 138 Okl. 182; Fullerton v. 
Goodwin, 280 P. 804, 138 Okl. 176; 
Wallerstedt v. Sultan, 278 P. 632, 137 
Okl. 153; Weil & Gatling v. Caddel & 
Jacobs, 275 P. 345, 135 Okl. 206; City 
of Cushing v. Buckles, 273 P. 346, 134 
Okl. 206; White v. Little, 268 P. 221, 
131 Okl. 132; Ponca City Milling Co. 
v. Krow, 267 P. 629, 131 Okl. 98; Buck- 
trot v. Partridge, 265 P. 772, 130 Okl\ 
126; Bucktrot v. Partridge, 265 P. 768, 
130 Okl. 122; Newell v. Musgrove, 264 
P. 156, 129 Okl. 207; City of Tulsa v. 
Lioyd, 263 P: 152, 129 Okl. Ais BArst 
State Bank of Inola v. Dickerson, 245 
P. 54, 119 Okl. 103; Bailey v. Citizens’ 
Bank of Meeker, "247 P. 42, 118 Okl. 
118; Folsom Morris Coal Mining Co. 
war Scott) combs DLA AOR OkLAaris. 
Pittsburg County Ry. Co. v. Hasty, 
233 P. 218, 106 Okl. 65; Chitwood v. 
Palmer, 225)-P. +969, 101 Okl. 300; 
Muse v. Strother, 223 P. 861, 98 Okl. 
68; Tully v. Wetzel, 222 P. 539, 97 
Okl. 22; Allison v. Bryan, 151 P. 610, 
50 Okl. 677. 

Or.—Mathews v. City of La Grande, 


432, 58 N.D.. 


TRIAL 


299 P.. 999,°1386 Or. 426;  Storla v. 
Spokane, Portland & Seattle Transp. 
Cow, 291) 2, 6 298... L065; 136: Or. 
315; Bank of California Nat. Ass’n 
v. Portland Hide & Wool Co., 282 P. 
99, 181 Or. 123; Adskim v. Oregon- 
Washington R. & Nav. Co., 276 P. 
1094, 129 Or. 169; Schairer v. John- 
son, 272 P. 1027, 128 Or. 409; Gram- 
mer v. Wiggins-Meyer S. S. Co., 270:P. 
759, 126 Or. 694; Rayburn v. Day, 268 
1Be, 1002, 126 Or. 135,59 “A.LAR., 1062; 
Oregon Motor Co. v. Carter, 261 P. 
691, 123 Or. 215; Disch v. Closset, 2:44 
P. 71, 118 Or. 1113; Oregon Box & Mfg. 
Co. v. Jones Lumber Co., 244 P. 313, 
117 Or. 411; Rorvik v. North Pacific 
Lumber Co., 190 P.331, 195 P. 163, 99 
Or. 58; Michellod v. Oregon-Wash- 
ington R. & Nav. Co., 168 P. 620, 86 
Or. 332935 “Macchi ‘vii Portland! Rys 
Light & Power Co., 148 P. 72, 76 Or. 
215; Powder Valley State Bank v. 
Hudelson, 144 BP. 494, 74 Or) 191; 
Wadhams v. Inman, 63 P. 11, 38 Or. 
148. 


Pa.—Phillips v. American Liability 
& Surety Co., 162 A. 435, 309 Pa. 1; 
Weiss v. London Guarantee & Acci- 
dent Co., Limited, of London, 132 A. 
120, 285 Pa. 251; McDyer v. Eastern 
Pennsylvania Rys. Co., 76 A. 841, 227 
Pa. 641; Cluck vy. Lackey & Lackey, 
78 Pa.Super. 100. 


R.I.—Johnson v. Kile & Morgan Co., 
14 OS PALS. 4.9 aA Ter O 9) 


S.C.—Key v. Carolina & N. W. Ry. 
Co., 162 S.E. 582, 165 S.C. 43 [appeal 
dism 52) 'S.Ct.. 139, 284 U.S; 691, 76 LL. 
Ed. 583]; General Motors Acceptance 
Corporation v. Chestnut, 155 S.E. 231, 
158 S.C. 42; Galphin v. Pioneer Life 
Ins. Co., 154 S.E. 855, 157 S.C. 469; 
Culbertson y. Coca-Cola Bottling Co., 
154 S.E. 424, 157 S.C. 352; McLane v. 
Metropolitan Life Ins. Co., 151 S.E. 
608, 154 S.C. 366; Dantzler v. South- 
ern ER y.7, Cos 3149) "Sl 7150; 152 4S:C, 
287; Cross v. Southern Coal & Coke 
Co., 149 S.B. 14, 151 S.C. 309; Duncan 
Vv. Record Pub: Co.l43°Sik. 31, 14548: 
C. 196; Nettles v. Nettles, 136 S.E. 297, 
138 S:C. 318; Crawford v. Davis, 134 
S.B. 247, 136 S.C. 95; Sumter Trust Co. 
v. Holman, 132 S.E. 811, 134 S.C. 412; 
Pinson v. Bowles, 106 S.E. 775, 116 
S.C. 47; Best v. Barnwell County, 103 
S.E. 479, 114 S.C. 123; Haynes v. Kay, 
96°S.B. 4623, 111) S.Cy 1075") Black WW: 
State Co., 83. S.E. 1088, 99 S.C. 432; 
Singletary v. Seaboard Air Line Ry. 
Receivers, 71 S.E. 57, 88 S.C. 565; Mc- 
Cormick v. Columbia Electric St. Ry., 
Light & Power Co., 67 S.E. 562, 85 S. 
C. 455, 21. Ann.Cas. 144; Columbia, 
ete., R. Co. v. Laurens Cotton Mills, 
61 S.B. eed 82 S.C. 24 [reh den 62 S. 
E. 1119, 82 S.C. 24]; Cannon v. Dean, 
61 S.E. 1012, 80 S.C. 557; State v. 
Boyd, 14 S3.E. 620, 35 ‘S.C. 269. 

$.D.—Duprel v. Collins, 146 N.W. 
593, 33 S.D. 365. 

TNenn:—L., & \N...R.. Co. ‘v.. Johnson; 
© Tenn.Civ.A. 458; N., C. & St. Lou- 
is R. Co. v. Buchanan, 7 Tenn.Civ. 
A. 56; Memphis St. R. Co. v. Bailey, 
6 Tenn.Civ.A. 105; Red Boiling Wa- 
ter Co. v. McEwen, 3 Tenn.Civ.A. 687. 


Tex.—Wichita Valley Ry. Co 
Williams, 288 S.W. 425, 116 pee 253: 
Raywood Rice Canal & Milling Co. 
Vv... Drpe 1146 S.We 55, 105 Tex. 161 
[rev (Civ.App.) 130 S.W. 897]; Mor- 
gan v. Giddings, 1 S.W. 369; Oliver 
v. Chapman, 15 Tex. 400; Fort Worth 
& D. C. Ry. Co. v. Amason, (Commn. 
App.) 276 S.W. 162 [aff (Civ.App.) 
260 S.W. 204]; Pearson v. Texas & 
N. OO. Ry. Co., (Commn.App.) 238 °“S. 
W. 1108; Texas Indemnity Ins. Co. v. 
Wingo, (Civ.App.) 47 S.W.(2d) 397; 
Dickinson v. Sanders, (Civ.App.) 39 
S.W.(2d)) 102; St. Louis), S. Bs. &er 
Ry. Co. v. Houze, (Civ.App.) 28 S.W. 
(2d) 865; Federal Surety Co. vy. 
Smith, (Civ.App.) 25 S.W.(2d) 994 
[rev (Commn.App.) 41 S.W.(2d) 210]; 
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Irvin v. Drake, (Civ.App.) 16 S.W. 
(2d) 900; Moore v. Davis, (Civ.App.) 
16 S.W.(2d) 380 [aff (Commn.App.) 
27 S.W.(2d) 153, reh den 32 S.W.(2d) 
181]; Taylor v. Popular Dry Goods. 
Co) (Civi App.) 210A SSW (2d) 06 Los 
Wichita Valley Ry. Co. v. Williams, 
(Civ.App.) 3 S.W.(2d) 141 [certified 
questions answered 288 S.W. 425, 116 
Tex. 253]; Bain Peanut Co. of Texas 
v. Pinson & Guyger, (Civ.App.) 287 
Palm v. Palms (Civ-Avp 
312; Shipley v. Missouri, K. 
& T. Ry. Co. of Texas, (Civ.App.) 199 
S.W. 661 [rev on other grounds 217 
S.W. 137, 110 Tex. 1941;- Magnolia 
Motor Sales Corp. v. Chaffee, (Civ. 
App.) 192 S.W. 562; Atchison, T.°& 
S. F. Ry. Co. v. Stevens, (Civ.App.) 
192 S.W. 304 [aff 206 S.W. 921, 109 
Tex. 262]; Texas Co. v.’Earles, (Civ. 
App.) 164 S.W. 28; St. Louis, B & 
M. Ry. Co. v. Jenkins, (Civ. App.) 163 
SW. 6215 Et. Worth & D. C. Ry. Co. 
v. Taylor, (Civ.App.) 162 Sw 967; 
Atchison, T. & S. F. Ry. Co. v. Bry- 
ant, (Civ.App.) 162 S.W. 400; Vickrey 
v. Dockray, (Civ.App.) 158 S.W. 1160; 
Carl v. Wolcott, (Civ.App.) 156 S.W. 
334; Galveston,  H.& He Ri Coe ve 
Hodnett, (Civ.App.) 155 S.W. 678 [rev 
163 S.W. 138, 106 Tex. 190]; Freeman 
v. Kennerly, (Civ.App.) 151 S.W. 580; 
Green v. Wilson, (Civ.App.) 150 S. 
W. 255; Nussbaum & Scharff v. Trin- 
ity & Brazos Valley Ry. Co., (Civ. 
App.) 149 S.W. 1083 [rev 194 S.W. 
1099]; Mutu'al Life Ins. Co. of New 
York v. Hodnette, (Civ.App.) 147 S. 
W. 615; Marrett v. Herrington, (Civ. 
App.) 145 S.W. 254; Concho, S. S. & 
L. V. Ry. Co. v. Sanders, (Civ.App.) 
144 S.W. 693; Stark v. Coe, (Civ. sR.) 
134 S.W. 373; El Paso & -S. W 

Co. v. Eichel & Weikel, (Civ. App.) 130 
S.W. 922; International & G. IN, oa. 
Colnye Meehan, 129 S.-W. 190; 61. Tex. 
Civ.App. 105; Gulf, C. & S. F, Ry. Co. 


v. Shults, 129 S.W. 845, 61 Tex.Civ. 
App. 9s Houston. & 1a Ri Comune 
Maxwell, 128 S.W. 160, 61 Tex.Civ. 
App. 80; Crawford & Byrne v. St. 


Louis Southwestern Ry. Co. of Tex- 
as, (Civ.App.) 127 S.W. 869; Feigel- 
son v. Brown, (Civ.App.) 126 S.W. 
17; Posener v. Harvey, (Civ.App.) 125 
SW... 356;, Blouston aT. Cy. Re Coey. 
Haberlin, (Civ.App.) 125 S.W. 107; 
San Antonio Traction Co. vy. Higdon, 
(Civ. App.). 123 S.W.. 732° Sts Louis 
Southwestern Ry. Co. of Texas v. 
Taylor, 123) Siw. aes 58 Tex.Civ.App. 
139; Missouri, K. & T. Ryo Cosmor 
Texas v. Redus, 118 S.W. 208, 55 Tex. 
Civ.App. 205; Franks v. Harkness, 
(Civ. App. oll SSaws 1918s “interna 
tional & G. N. Ry. Co. v. Alleman, 115 
S.W. 73, 52 Tex.Civ.App. 565; Galves- 
CON) widineee No Ryn (Cop vy. (Oldsan(Ginve 
App.) 112 S.W. 787; Toland v. Suther- 
lin, 110'S.W. 487, 49 Tex.Civ.App. 538; 
Galveston, ete., R. Co. v. Cochran, 109 
S.W. 261, 49 Tex.Civ.App. 591; Gulf, 
etc., R. Co. v. Farmer, (Civ.App.) 108 
S.W. 729 [rev 115 S.W. 260, 102 Tex. 
235]; Southern Pac. Co. v. Allen, 106 
S.W. 441, 48 Tex.Civ.App. 66; Graham 
v. Edwards, (Civ.App.) 99 S.W. 436; 
creas v. Brown, 1 Tex.App.Civ.Cas. § 

Utah.—Clark v. Los Angeles & S. L. 
R. Co., 275 P. 582, 73 Utah 486; Fal- 
kenberg v. Neff, 269 P. 1008, 72 Utah 
258; McAfee v. Ogden Union Ry. & 
Depot) Coy. 21:8 ~ PP. 938." 62h Witahymlao: 
Utah Ass'n of Creditmen v. Boyle 
Pears Co., 186 P. 572, 48 Utah 


Vt.—In re Moxley’s Will, 
713, 103 Vt. 100; Landry v. Hubert, 
137 A. 97, 100 Vt. 268; Reed v. Wil- 
ye ton Savings Bank, 93 A. 265, 89 


152 A. 


Va.—Green v. Green’s Ex’rs, 143 
S.E. 683, 150 Va. 452; Southern Ry. 
Co. v. May, 137 S.B. 498, 147 Va. 542; 
Levine vy. Levine, 132 S.E. 320, 144 
Va. 330; Morris & Co. v. Alvis, 121 
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special charges given at the request of either party ;°* 
and if, when so construed, they properly state the 


S.E. 145, 138 Va. 149; Southern Ry. 
Conv. wus. Casualty Conds) Sih 266) 
136 Va. 475; .Clinchfield Coal Corpo- 
ration v. Redd, 96 S.E. 836, 123 Va. 
420; Peek v. City of Hampton, 80 
S.E. 593, 115 Va. 855; Virginia Port- 
land Cement Co. v. Luck, 49 S.E. 577, 
1038 Va. 427. 

Wash.—Gaches v. Daw, 10 P.(2d) 
1111, 168 Wash. 162; Joly v. Mellor, 
299 P. 660, 163 Wash. 48; Fichten- 


berg v. Lincoln County, 273 P. 178, 
150 Wash. 459; White v. Rigg, 254 


P. 459, 143 Wash. 46; Isitt v. City of 
Seattle, 248 P. 379, 140 Wash. 161; 
Brammer v. Percival, 233 P. 311, 133 
Wiashy 7 Zor Independent Asphalt 
-Paving Co. v. Hein, 131 P. 471, 134 P. 
521, 73 Wash. 127; McIlwaine v. Ta- 
coma Ry. & Power Co., 129, P. 1093, 
72 Wash. 184; Morran v. Chicago, M. 
Cbs Se Ry. Co., 126 P73: Ole Wash: 
114; Myhra v. Chicago, M. & P. S. 
ye Co: 12 PP. 939,62 Washi 1s Gray 
v. Washington Water Power Co., 71 
P. 206, 30 Wash. 665; Bell v. Spo- 
kane, 71 P. 31, 30 Wash. 508. 
W.Va.—Haldren v. Berryman, 155 
S.H. 125, 109 W.Va. 403; Shumaker v. 
Thomas, 151 S.E. 178, 108 W.Va. 204; 


Midland Inv. Co. v. Nelson, 148 S.E. 
9, 107 W.Va. 220; Ercole v. Daniel, 
LAT SS By 63)... LOS WV. Via p Lbs > pn 


man v. Wink-O-Products Co., 122 S.E. 
745, 96 W.Va. 256; Howes v. Balti- 
more & O7j/R., Co... 87 S:Hs 456, 77 Wi 
Va. 362; Styles v. Chesapeake, etc., 
R. Co.,, 59 S.E. 609, 62: W.Va. :650. 
Wis.-—Karshian v. Milwaukee Elec- 
tric Ry. & Light Co., 212 N.W. 643, 


192, Wis. 269; Morrison v. Superior 
Water, ete, Co., 114 N.W. 434, 134 
Wis. 167. 


N.B.—Fulton v. Fegles-Bellows En- 
gineering Co., Ltd., 46 N.B. 249; Hal- 
lett v. Bank of Montreal, 46 N.B. 62. 


N.S.—Bligh v. Warren, 46 N.S. 440. 


[a] Charge consisting of several 
paragraphs, consecutively numbered, 
must be construed as one charge. 
Hawkins v. Hudson, 45 Ala. 482. 


[b] Separate clauses of instruc- 
tion should not be separated from 
context to arrive at its true mean- 
ing, but all that is said on the par- 
ticular subject is to be considered to- 
gether. Boesen v. Omaha St. R. Co., 
119 N.W. 771, 83 Neb. 378. 


54. Houston, ete. R. Co. v. Finn, 
LOM Savvinioe, Lote Dexvobd batt LOIS: 
W. 918, 101 Tex. 511]; Galveston, etc., 
R. Co. v. Berry, 105 S.W. 1019, 47 Tex. 
CiVeADD. Gls DOXAS UC.) Ety CO. nVe 
Cotts, (Tex.Civ.App.) 95 S.W. 602. 


55. U.S.—Russo-Chinese Bank v. 
National Bank of Commerce of Seat- 
tle, Wash., 36 S.Ct. 652, 241 U.S. 403, 
60 L.Ed. 1065 [aff 206 F. 646, 124 C. 
GA, 14384 aft on reh 213 : 633, 130%C. 
CuAL e2o da Northern) Paci Be iCowve 
Babcock, 14 S.Ct. 978, 154. U.S. 190, 
88 L.Ed. 958; Castle v. Bullard, 23 
How. 172, 16 L.Ed. 424; Shannon v. 
Shaffer Oil & Refining Co., 51 F.(2d) 
878, 78 ALR. 851; Travelers’ Ins. 
Co. v. Schenkel, 37 F.(2d) 254 [den 
reh 35 F.(2d) 611]; Mendelson v. Da- 
vis, 281 F. 18; ‘Memphis St. Ry. Co. 
v. Pierce, 257 EH. 659, 168 C.C.A, 609; 
Brie R. Co. v. Krysienski, 238 F. 142, 
151 C.C.A. 218; Allen v. Roydhouse, 
232 F. 1010; Stephenson vy. Atlantic 
Terra Cotta Co., 230 F. 14, 144 C.C.A. 
812; Third Ave. R. Co. v. Krausz, 112 
KR, 379, 50 (C.C.A., 293; Rose v. Ste- 
phens, etc., Transp. Co., 11 F. 438, 20 
Blatchf. 411; Andrews v. Graves, 1 
F.Cas.No. 376, 1 Dill. 108. 


Ala.—St. Paul Fire & Marine Ins. 
Go. v. Armstrong, 122 So. 25, 219 Ala. 


TRIAL 


211 [foll Springfield Fire & Marine 
Ins. Co. v. Armstrong, 121 So. 906, 23 
Ala,App. 126]; Hartford Fire Ins. 
Co. Vv. “Armstrons, — 123) (Sos 23 jako 
. 208° City “Nat. Bank “vy. Nel- 
son, 107. Sof $49. 2114 SAlaai2o7- sus. 
Cast Iron Pipe & Foundry Co. v. Wil- 
liams, 104 So. 28, 213 Ala. 115; Ala- 
bama Great Southern R. Co. v. Shef- 
field, LOA V Som (222.05 OS RON Ta eels be 
Louis & S. F. Ry. Co. v. Dennis, 103 
So. 894, 212 Ala. 590; Ingram v. Wat- 
son, 100 So. 557, 211 Ala. 410; Cool- 
edge v. Collum, 100 So. 143, 211 Ala. 


203; Solomon vy. Rogers, 98 So. 370, 
210 Ala. 423; Martin v. Manning, 92 
So. 659, 207 Ala. 360; Birmingham 


Fuel Co. v. Taylor, 81 So. 630, 202 Ala. 
674; Sloss-Sheffield Steel & Iron Co. 
Vearris, oid jSO.eo4 14) LOO wAla ZG uk; 
Kiker v. Hitt, 66 So. 632, 189 Ala. 652; 
Sheffield Co. v. Harris, 61 So. 88, 183 
Ala.357; Alabama City,..G.:& A. Ry. 
Coo ve Cox, 55, So 909; 173 Ala. 629; 
Venable v. Venable, 51 So. 833, 165 
Ala. 621; Birmingham Ry., Light & 
Power,Co. Vv. Jung, 49° So: .434, “61 
Ala. 461, 18 Ann.Cas. 557; Anders v. 
Wallace, 82 So. 644, 17 Ala.App. 154. 


Ariz.—Bartlett-Heard Land & Cat- 
tle. Cos v.,-Harris;, 238..P, 3279428 Ariz. 
497; Yuma Nat. Bank v. Balsz, 237 P. 
198, 28 Ariz. 336; Ellis v. First Nat. 
Bank, 172 P. 281, 19 Ariz. 464; Wadin 
Vv. -Czuczka,, 146 Pie49tai6 Arizy 37a 


Ark.—Missouri Pac. R. Co. v. Ben- 
nings, 53 S.W.(2d) 599; Clark Coun- 
ty Bank vy: Shaver, 42 S.W.(2d) 759, 
184 Ark. 1193; Warren & O. V. Ry. Co. 
v. Ederington, 28 S.W.(2d) 1073, 181 
Ark. 1037; Pine Bluff Compress & 
Warehouse Co. v. Andrews, 20 S.W. 
(2d) 633, i180 Ark. 106; Culp Bros. 
Piano Co. v. Moore, 258 S.W. 326, 162 
Ark, 292; A. L. Clark Lumber Co. v. 
St. Coner, 183 S.W. 1132, 97 Ark. 358; 
Southern Anthracite Coal Co. v. Bow- 
en, 124 S.W. 1048, 93 Ark. 140: St. 
Louis Southwestern Ry. Co. v. Leder 
Bros., 112 S.W. 744, 87 Ark. 298; St. 
Louis Southwestern Ry. Co. v. Gra- 
ham) 1025;SiW,... 700, 83 Ark, 61, °119 
Am.S.R. 112. 


Cal.—Loeb_ v. 
199; 


Kimmerle, 9 P.(2d) 


23%, 203 Cal. 390;, Starr v. Los 
geles Ry. Corporation, 201 P. 599, 187 
Cal. 270; Wood v. Los Angeles Ry. 
Corp: b56 FP. 68) 172- Cally io) Hamlin 
v. Pacific Electric Ry. Co., 89 P. 1109, 
150 Cal. 776; In re Keithley, 66 P. 5, 
134 Cal. 9; Hawthorne v. Siegel, 25 
POALl 4 88 Cale 159s 225 Am Sis 1201 
Munro vy. Pacific Coast Dredging Co., 
24 P. 308, 84 Cal. 515, 18 Am.S.R. 248; 
Musante v. Guerrini, (App.) 13 P. 
(2d) 965; Anderson vy. Pickens, 4 P. 
(2d) 794, 118:Cal.App, 212; Abbott v. 
Goodyear Tire & Rubber Co., 3 P.(2d) 
dC” LLG neal App. 660.0 \/Thomalsliiv. 
Southern’ Pac. ’Co:, 2) P) (2d) 1544.) 116 
Cal.App. 126 [cert den 52 S.Ct. 265, 
284 U.S. 689, 76 L.Ed. 582]; Stubbs 
v. Orpheum Theatre & Realty Co., 
300 P. 61,,114. Cal App. 387;. Edgar. v. 
Citraro, 297 BP. 645. 112. Cal. App, 1163 
[foll Edgar v. Citraro, 297 P. 651, 112 
Cal.App. 764; HBdgar v. Citraro, 297 
P. 652, 112 Cal.App. 762]; Sinsbaugh 
v. Clark, 294 P. 462, 110 Cal.App. 340; 
Hodge v. Weinstock, Lubin & Co., 293 
PB. 80, 109 Cal.App. 393; Crooks ‘Vv. 
White, 290 P. 497, 107 Cal.App. 304; 
Poncino v. Sierra Nevada Life & Cas- 
ualty Co., 286 P. 729, 104 Cal.App. 671; 
Gregoriev v. Northwestern Pac. R. 
Co... 273 BP. 76,-95 Cal.App. 428: Briggs 
v. Jess Mead, Inc., 270 PB. 263, 98 Cal. 
App. 666; Herlihy v. Reilly, 267 P. 
721, 92 Cal.App. 85; Nickell v. Rosen- 
field, 255 P. 760, 82 Cal.App. 369; 
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law, they are not subject to exception,®® this be- 
ing especially true where the jury are told that all 


Beckley v. Archer, 241 P. 422, 74 Cal. 
App. 598; Abbott v. Coronado Beach 
Co., 203 P. 145, 55 Cal.App. 179; Be- 
nussi v. Hannah, 199 P. 1063, 53 Cal. 
App. 243; Green v. Southern Pace. Cr., 
199 P. 1059, 53 Cal.App. 194; _Wil- 
liamson v. Hardy, 190 P. 646, 47 Cal. 
App. 377; Darreli v. Mutual Ben. Lite 
Ins: Co., 186 P>620, 44 Cal.App. 523; 
Lawrence v. Goodwill, 186 P. 781, 44- 
Cal.App. 440; Pacific Improvement 
Co. v. Maxwell, 146 P. 900, 26 Cal.App. 
265; Rialto Const. Co. v. Reed, 118 P. 
473, 17 Cal.App. 29; Hayden v. Con- 
solidated Min., ete., Co., 84 P. 422, 3 
Cal.App. 136. 


Colo.—Grimes v. Greenblatt, 107 P. 
1414, 47. Colo.'495;) 19 Ann.Cas? 603% 
Coleman v. Davis, 21 P. 1018, 13 Colo. 
98. 


Conn.—Spicer v. Hincks, 155 A. 508, 
113 Conn. 366, 76 A.L.R. 151 Doyle 
vi Reeves, 152) A. 8825" 112° Conn. sZt; 
Dunn Vv. Poirot, 118i AS 33..9:7 iconn: 
713; Lonergan v. City of Waterbury. 
111 A. 836, 95 Conn. 574; Appeal of 
Wheeler, 100 A. 13, 91 Conn. 388; Bo- 
gudsky v. Backes, 76 A. 540, 83 Conn. 


208; Smith v. Carr, 16 Conn. 450. 
D.C.—Thompson-Starrett Co. Vv. 
Warren, 38 App.D.C. 310; Capital 


erage Co. v. Wathen, 35 App.D.C. 
o . 


Fla.—McRainey v. Langston, 110 
So. 536, 92 Fla. 903; Charlotte Harbor 
& N. Ry. Co. v. Truette, 87. So. 427, 
81 Fla. 152; Burnett v. Soule, 83 So. 
461, 78 Fla. 507; Key v. Moore, 82 
So. 810, 78 Fla. 205; Escambia County 
Electric Light & Power Co. v. Suther- 
land, 55 So. 83, 61 Fla. 167; Atlantic 
Coast Line R. Co. v. Peeples, 47 So. 
392, 56 Fla. 145. 


Ga.—Pickron v. Phillips, 160 S.B. 
615, 173 Ga. 407; Sherman v. Bird, 
139 S.E. - 333, 164 Ga. 696; Law- 
rence v. Little, 135 S.E. 734, 163 Ga. 
138; Bank of Waynesboro v. EIl- 
lison, 134 S.E. 751, 162 Ga. 657; Har- 
rison v. Hester, 129 S.E. 528, 160 Ga. 
865; Grant v. Maxwell, 128 S.E. 803, 
160 Ga. 612; Hall v. Wingate, 126 S.E. 
796, 159 Ga. 630; Habersham Bank v. 
Merritt, 122) Sh. 3%, 2157’ “Ga: S695 
Southern Cotton Oil Co. v. Thomas, 
117 S.E. 456, 155 Ga. 99; Barnett v. 
Strain, 107 S.E. 530, 151 Ga. 553; Clark 
y. Clark, Si) USi By LZ9MMIAWE Gas a 43Ne 
Davis v. McDuffie, 134 S.E. 800, 35 Ga. 
‘App. 786; Briesenick v. Dimond, 134 
S.E. 350, 35 Ga.App. 668; Monroe v. 
H. L. M. Warten Cotton Co., 115 S.E. 
279, 29 Ga.App. 358; English v. Moore, 
114 S.H. 921, 29 Ga.App. 307; Griffin v. 
Leggett, 113 S.E. 48, 29 Ga.App. .24; 
Merritt v. Central of Georgia Ry. Co., 
113 S.E. 62, 28 Ga.App. 746; Freeman 
v. Wilson, 118 S.B. 36, 28 Ga.App. 720; 
Shinall Bros. vy. Cartersville Electric 
Co 12 SSH. 168) 928 sGasAppe vbr 
Rome Ry. & Light Co. v. Spratling, 
111 S.E. 702, 28 Ga.App. 438; Savan- 
nah Warehouse & Compress Co. v. 
Hayes, 111 S.H. 441, 28 Ga.App. 366; 
J. J. Williamson & Co. vy. Gainesville 
GomIN SEW Re CO TiN SSRN MAda io Seas 
App. 364; O’Quinn v. Edmondson, 111 
S.E. 5838, 28 Ga.App. 351; Brown v. 
Rome Ry. & Light Co.,1111 ‘S.Ei 211, 
28 Ga.App. 295; Hines v. Payton, 110 
S.H. 681, 28 Ga.App. 89; Byrd v. State, 
110 S.E. 323, 28 Ga.App. 70; Payne v. 
Allen, 110 S.E. 345, 28 Ga.App. 8 [rev 
on other grounds 116 S.E. 640, 155 Ga. 
54, conformed to 116 S.E. 642, 30 Ga. 
App. 80]; Wycott v. Macon Ry. & 
Light Co., 110 S.E. 245, 27 Ga.App. 
155; Kkeese vi Mize, 110 SS... 1417))27 
Ga.App. 666; Bowling v. Hathcock, 
107 S.B. 384, 27 Ga.App. 67; Roberts 
v. Bagwell Mfg. Co., 105 S.H. 648, 26 
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Ga.App. 172; Wimbish v. Georgia Ry. 
& Power Co., 105 S.E. 315, 26 Ga.App. 
38; Southern Ry. Co. v. Smallwood, 
105 S.E. 256, 26 Ga.App. 1; Sisson v. 
Roberts, 104 S.H. 910, 25 Ga.App. 
725; Scarsbrook v. Cohen, 104 S.E. 
512, 25 Ga.App. 702; Clover Leaf Cas- 
ualty Co. v. National Life Ins. Co. of 
the U. S., 103 S.E. 689, 25 Ga.App. 382; 
Frey v. Thompson, 97 S.E. 7538, 23 Ga. 
App. 100; National Life Ins. Co. v. 
Bean, 84 S.K. 152, 15 Ga.App. 661; 
Camp v. Carithers, 65 S.E. 583, 6 Ga. 
App. 608. 


Idaho.—Marshall-Wells Co. Vv. 
Kramlich, 267 P. 611, 46 Idaho 355; 
Kelly v. Lemhi Irrigation & Orchard 
Co., 168 P. 1076, 830 Idaho 778; Taylor 
v. Lytle, 160 P. 942, 29 Idaho 546; 
Knauf v. Dover Lumber Co., 120 P. 
157, 20 Idaho 773; Just v. Idaho Canal 
& Improvement Co., 102 P. 381, 16 
Idaho 639, 183 Am.S.R. 140; Whitney 
v. Cleveland, 91 P. 176, 13 Idaho 558. 


Ill.—McFarlane v. Chicago City Ry. 
Co., 123 N.E. 638, 288 Ill. 476 [aff 212 
Ill.App. 664]; Bowers v. Evans, 109 
N.E. 989, 269 Ill. 453; Wilkinson v. 
Service, 94 N.E. 50, 249 Ill. 146, Ann. 
Cas.1912A 41; Moore v. Aurora, BE. & 
C.R..Co., 92 N.E. 573, 246 Ill. 56; Reh- 
fuss v. Hill, 90 N.H. 187, 243 Ill. 140; 
Greenburg v. S. D. Childs & Co., 89 
N.E. 679, 242 Ill. 110; Van Cleef v. City 
of Chicago, 88 N.E. 815, 240 Ill. 318, 
130 Am.S.R. 275, 23 L.R.A.N.S. 636; 
Peoria & P. Terminal Ry. v. Schantz, 
80 N.E. 1041, 226 Ill. 506 [aff 130 Dl. 
App. 141]; American Car & Foundry 
Co. v. Hill, 80 N.E._784, 226 Ill. 227 
{aff 128 Il).App.— 176]; “Trubey* v. 
Richardson, 79 N-H. 592, 224 Til. 1363 
Costello vy. Federal Life Ins. Co., 259 
MUAppA 3215: Harrison’ v. U.S. Bu- 
delity & Guaranty Co., 255 I1l.App. 
263; Stresenreuter Bros. v. Bowes, 
233 Ill.App. 143; Bank of Sandoval 
v. First Nat. Bank of Sandoval, 216 
Ill.App. 571; Dettmer v. Illinois Ter- 
minal R. Co., 210 Ill.App. 653; Drda 
Mw “Dlinois Terminal RB. .Co.,—210 -lTl. 
App. 640; Riggin v. Keck, 203 Ill.App. 
87; Powell v. Alton & S. R. R., 203 
Tll.App. 60; Tindall v. Chicago & N. 
W. Ry. Co., 200 Ill.App. 556; Smiley v. 
Barnes, 196 I1l.App. 530; Edwards & 
Bradford Lumber Co. v. Bontjes, 193 
Tll.App. 392; Boden v. Kewanee Coal 
& Mining Co., 168 Ill.App. 188; Gum- 
inski v. Armour & Co., 156 Ill.App. 
503; Johnson v. N. K. Fairbank Co., 
156 I11.App. 381; Colbeck vy. Samp- 
sell, 140 Ill.App. 566; Thomas v. Mo- 
sher, 128 Ill.App. 479; Jllinois Steel 
Co. v. Fiemkowski, 123 Ill.App. 285 
[aff 77 N.E. 190, 220 Ill. 324, 4 L.R. 
A.N.S. 1161]. 


Ind.—Federal Life Ins. Co. v. Sayre, 
142 N.E. 223, 195 Ind. 7; Indianapolis 
SCs BRraction ‘Co: vi" Rogehy 135 IN. Bb: 
334, 192 Ind. 384; Indianapolis Trac- 
tion & Terminal Co. v. Smith, 128 N. 
E. 38, 190 Ind. 698; Indianapolis Trac- 
tion & Terminal Co. v. Howard, 128 N. 
EK. 35, 190 Ind. 97; Lake Hrie & W. R. 
Co. v. McFarren, 122 N.H. 330, 188 
Ind. 113; Terre Haute Indianapolis & 
HBastern Traction Co. v. Wolford, 118 
N.E. 564, 187 Ind. 91; Indianapolis 
Traction & Terminal Co. v. Hensley, 
115 N.E. 984, 186 Ind. 479; Lavene v. 
Friedrichs, 115 N.E. 324, 116 N.E. 421, 
186 Ind. 333; American Maize Prod- 
ucts Co. v. Widiger, 114 N.BH. 457, 186 
Ind. 227; New York, C. & St. L. R. Co. 
v. Shields, 112 N.E. 762, 185 Ind. 704; 
Public Utilities Co. v. Handorf, 112 
N.E. 775, 185 Ind. 254; Odlitic Stone 
Co. of Indiana v. Ridge, 91 N.E. 944, 
174 Ind. 558; Pittsburgh, ete., R..Co. 
v. Collins, 71 N.E. 661, 163 Ind. 569; 
Jackson County v. Nichols, 38 N.E. 
526, 139 Ind. 611; Cowger v. Land, 
12 N.E. 96, 112 Ind. 263; Atkinson v. 
Dailey, 7. Ns. 902, °107 Ind.” 117; 
Pennsylvania Co. v. Rusie, 95 Ind. 
236; Wright v. Fansler, 90 Ind. 492; 
Nave v. Flack, 46 Am.R. 205, 90 Ind. 
205; Chicago, I. & L. Ry. Co. v. Stier- 
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walt, 153 N.E. 807, 87 Ind.App. 478 
[cert den 278 U.S. 6383, 49 S.Ct. 32, 73 
L.Ed. 551]; Standard Auto Ins. Ass’n 
v. Reese, 149 N.E. 137, 83 Ind.App. 
500; Graig’ -v. Lee, 142 N.EB. 399, 81 
Ind.App. 319; National Mut. Ins. Co. 
of Celina, Ohio y. Bales, 139 N.E. 703, 
141 N.E. 481, 81 Ind.App. 302; Eaws 
v. Hammond, W. & E. C. Ry. Go., 128 
N.E. 52, 79 Ind.App. 650; Haskell & 
Barker Car Co. v. Erickson, 128 N.E. 
466, 73 Ind.App. 657; Lake Hrie & W. 
R. Co. v. Howarth, 124 N.E. 687, 127 
N.E. 804, 73 Ind.App. 454; Hawkins v. 
Thompson, 122 N.E. 431, 69 Ind.App. 
605; Jackson Hill Coal & Coke Co. v. 
Van Hentenryck, 120 N.E. 664, 69 
Ind.App. 142; Naparala v. Chicago, S. 
B. SONAL. Ry. Cos tib IN. B60 4s 64 
Ind.App. 169; Maywood Stock Farm 
Importing Co. v. Pratt, 110 N.E. 243, 
60 Ind.App. 131; Smith v. Graves, 108 


INCH L685), 59) Ind App. b53; “Olds, v. 
Lochner, 106 N.E. 889, 57 Ind.App. 
269; Evansville &~-T. ur OG. x 


Hoffman, 105 N.E. 788, 56 Ind.App. 
da0c ei etspureh,, iC. ios 6 Stirs Lee 
Con wv. Broderick, (102 “NE. -887,. 56 
Ind.App. 58; National Fire Roofing 
Co. v. Smith, 99 N.E. 829, 55 Ind.App. 
124; Pinnell v. Kelly, 99 N.E. 772, 
54 Ind.App. 59; New Albany Woolen 
Mills Co. v. Senior, 101 N.E. 1025, 53 
Ind.App. 453; Indianapolis Southern 
RCo, v. Tucker, 98-N.E. 431, 51 Ind. 
App. 480; Baltimore & O. R. Co. v. 
Keiser, 94 N.E. 330, 51 Ind.App. 58; 
Baltimore & O. S. W. R. Co. v. Hud- 
dleston, 98 N.H. 382, 50 Ind.App. 698; 
Baltimore & O. S. W. R. Co. v. Malott, 
98 N.E. 382, 50 Ind.App. 697; Balti- 
more & O. S. W. R. Co. v. Reed, 98 
N.E. 141, 50 Ind.App. 220; Ft. Wayne 
Iron & Steel Co. v. Parsell, 94 N.E. 
770, 49 Ind.App. 565; Harmon v. For- 
an, 94 N.E. 1050, 95 N.E. 597, 48 Ind. 
App. 262; Toledo, St. L. & W. R. Co. v. 
Lander, 95 N.E. 319, 48 Ind.App. 56; 
Snow v. Indianapolis & E. Ry. Co., 93 
N.E. 1089, 47 Ind.App. 189; Morgan- 
town Mfg. Co. v. Hicks, 92 N.E. 199, 
46 Ind.App. 623; Indiana Union Trac- 
tion Co. v. Schwinge, 93 N.E. 35, 46 
Ind.App. 525; Indiana Union Traction 
Co. v. Thomas, 88 N.E. 356, 44 Ind. 
App. 468; Baltimore & O. S. W. R. Co. 
v. Trennepohl, 87 N.E. 1059, 44 Ind. 
App. 105; Nesbitt v. Nesbitt, 86 N.E. 
867, 43 Ind.App. 43; 
ington v. Woodworth, 81 N.E. 611, 40 
Ind.App. 373. 


Iowa.—Sandvig v. Nichtern, 196 N. 
W. 39, 196 Iowa 1124; Mathis v. Des 
Moines City Ry. Co., 195 N.W. 620, 196 
Iowa 1028; Hawkeye Mfg. Co, v. 
Farmers’ Mercantile Co., 168 N.W. 
868; Krehbiel v. Henkle, 160 N.W, 211, 
178 Iowa 770; Welsh v. Haleen, 138 
N.W. 502, 157 Iowa 647; Bruggeman 
v. Illinois Cent. R. Co., 134 N.W. 1079, 
154 Iowa 596; Bartlett & Kling v. Illi- 


nois’ ‘Surety= Co. 9119 NEW. 729, 142 
Iowa 538; Pringle v. Chicago, etc., 
R. Co., 21 N.W. 108,. 64 Iowa 613; 


Beazan v. Mason City, 12 N.W. 279, 58 
Iowa 233. 


Kan.—Hmery v. Riverside Drainage 
Dist., 294 P. 888, 182 Kan. 98; Sowden 
v. U. S. Fidelity & Guaranty Co., 252 
Pp. 208, 122. Kan. .3753.. Spencer -v. 
Agnew, 210 P. 485, 112 Kan. 182; 
Zuspann v. Roy, 170 P. 387, 102 Kan. 
188; Madey v. Swift & Co., 168 P. 
1205, 101 Kan. 771; Litsch v...Kansas 
Gas & Hlectric Co., 148 P. 632, 95 Kan. 
496; Root v. Cudahy Packing Co., 147 
P. 69,\94 Kan. 339; Meyer v. City of 
Rosedale, 113 P. 1048, 84 Kan. 302; 
Central Branch Union Pac. R. Co. v. 
Andrews, 21 P. 276, 41 Kan. 370. 


Ky.—Frye’s Ex’r v. Bennett, 225 S. 
W. 499, 189 Ky. 546; Hartsfield v. 
Pace, 224 S.W. 647, 189 Ky. 93; Louis- 
ville & N. R. Co. v. Edwards’ Adm’x, 
209 S.W. 519, 183 Ky. 555; Illinois 
Cent. R. Co. v. Nelson, 127 S.W. 520; 
Chesapeake & O. Ry. Co, v. Picklesi- 
mer’s Adm’r, 122 S.W. 822, 185 Ky. 


City of Bloom-, 
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514; Chesapeake & O. Ry. Co. v. Pat: 
rick, 122 S.W. 820, 135 Ky. 506; Tlli- 
nois Cent. R. Co. v. France, 112 S.W. 
929, 130 Ky. 26. 


Me.—Mencher v. Waterman, 132 A. 
132, 125 Me. 178; Bangs v. Lewiston, 
etcs.h.-Co., 36 Ay 73, 89 Me 194: 


Mass.—Cronin vy. Boston Wlevated 
Ry. Co., 123 N.E. 686, 233 Mass. 243; 
Draper v. Cotting, 120 N.B. 365, 231 
Mass. 51; McLellan v. Fuller, 115 N.E. 
481, 226 Mass. 374; Reagan v. Union 
Mut. Life Ins. Co., 92 N.E. 1025, 207 
Mass. 79. 

Mich.—Bresch v. Wolf, 220 N.W. 
737, 243 Mich. 638; Hamilton v. Clip- 
pert, 214 N.W. 419, 239 Mich. 440; 
Fortney v. Stephan, 213 N.W. 172, 237 
Mich. 603 [reh den 214 N.W. 957, 239 
Mich. 499]; Smith v. Doughty, 139 
N.W. 663, 227 Mich. 638; Wilcox -v. 
Jenison, 164 N.W. 484, 198 Mich. 182; 
Holtquist v. O’Connell, 163 N.W. 53, 
196 Mich. 484; Hall v. City of Flint, 
162 N.W. 270, 195 Mich. 638; Eberts 
v. Mt. Clemens Sugar Co., 148 N.W. 
810, 182 Mich. 449; Neal v. Gilmore, 
104 N.W. 609, 141 Mich. 519; Hart v. 
Walker, 59 N.W. 174, 100 Mich. 406; 
Brown v. McCord, etec., Furniture Co., 
32 N.W. 441, 65 Mich. 360. 


Minn.—Johnson v. Anderson, 216 N. 
W. 237, 172 Minn. 5745 -Moodyaun 
Canadian Northern Ry. Co., 194 N.W. 
639, 4156. Mann. 2s pPratsehnemave 
Electric Short Line Ry. Co., 184 N.W. 
188, 149 Minn. 425; De Vriendt vy. 
Chicago. G. ,W. Ry. Co., 175 N.W.. 99, 
144 Minn. 467; Palon v. Great North- 
ern Ry. Co., 151 N.W. 894, 129 Minn. 
101; Guerin v. Hunt, 6 Minn. 375. 


Miss.—Waddle v. Sutherland, 126 
So. 201, 156 Miss. 540; Cranford v. 
Maryland Casualty Co., 115 So. 586, 
149 Miss. 345; Alabama & V. R. Co. 
v. Fountain, 111 So. 158, 145 Miss. 515 
Ceert den 47 S.Ct. 769, 274 U.S. 759, 71 
L.Ed. 1338]; Haynes-Walker Lumber 
Co. v. Hankins, 105 So. 858, 141 Miss. 
55; Mutual Life Ins. Co. of New York 
v. Vaughan, 88 So. 11, 125 Miss. 369; 
Mississippi Cent. R. Co. v. Lott, 80 So. 
277, 118 Miss. 816 [cert den 39 S.Ct. 
391, 249 U.S. 616, 63 L.Ed. 803]; Mis- 
Sissippi Cent. R. Co. v. Hardy, 41 So. 
505, 88 Miss. 732; Yazoo, etc., R. Co. 
v. Williams, 39 So. 489, 87 Miss. 344. 


Mo.—Evans v. Partlow, 16 S.W.(2d) 
212, 322 Mo. 11; De Ford v. Johnson, 
177 S.W. 577; Heinzle v. Metropolitan 
St. ReCos DIES IW.7536; 723) Mo. R02: 
Liese v. Meyer, 45 S.W. 282, 143 Mo. 
547; Burdoin v. Trenton, 22 S.W. 728, 


116 Mo. 358; Harrington v. Sedalia, 
12 S.W. 342, 98 Mo. 583; Rudy v. 
Autenrieth, (App.) 287 S.W. 850; 
Kines v. Jamison, (App.) 277 S.W. 
969; Zackwik v. Hanover Fire Ins. 
CoyuGApp.) S225s Shwery de5\3)5. Clamkverve 
Long, (App.) 196 S.W. 409 [record in 


Ct. of App. quashed 199 S.W. 984, 272 
Mo. 571]; Heller v. Ferguson, 176 S. 
W. 1126, 189 Mo.App. 484; Horner v. 
Franklin, 171 S.W. 568, 186 Mo.App. 


434; Cooper v. McFarlen, 168 S.W. 
671, 184 Mo.App. 181; Farmer v. St. 
Louis; I: M. & S. Ry. Ce., 161 Siw. 


327, 178 Mo.App. 579; Wilson v. St. 
Louis: .& \S. FF. R:, Co:,-142) SAWe 75: 
160 Mo.App. 649; Overstreet v. Street, 


(App.) 136 S.W. 727; Tewksbury v. 
Metropolitan St. Ry. Co., 134 S.Ww. 
682, 153 Mo.App. 500; Asbill v. City 


of Joplin, 124 S.W. 22, 140 Mo.App. 
259; Sizer Forge Co. v. Weber Gas 
& Gasoline Engine Co., 115 S.W. 507,, 
185 Mo.App. $6; Bell v. Central Blec- 
tric R. Co., 103 S.W. 144, 125 Mo.App. 
660. 

Mont.—Russell v. Sunburst Refin- 
ing, ‘Co:, 272 P. 998) 838) Monts: 459" 
Adams v. Durfee, 215 P. 664, 67 Mont. 
315; Rohan v. Sherman & Reed, 202 
ee C20 Ol NEOnt. Mot Or amedUinGE Vanivreonn 
Z02 0 Ps de, Ol MlOnt. oS dos Piper say: 
Murray, 115 P. 669, 43 Mont. 230. 
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Neb.—Sanders v. Nightengale, 192 
N.W. 200, 109 Neb. 667; Johnston v. 
Aden, 192 N.W. 220, 109 Neb. 625; 
Cornforth v. Graham Ice Cream Co., 
191 N.W. 661, 109 Neb. 426; Ruhs v. 
Ruhs, 181 N.W. 547, 105 Neb. 663; 
Brailey v. Omaha & C. B. St. Ry. Co., 
180 N.W. 92, 105 Neb. 201; Kocar.v. 
Whelan, 167 N.W. 775, 102 Neb. 503; 
Forrest v. Koehn, 156 N.W. 1046, 99 
Neb. 441; J. C. York & Co. v. Boomer, 
142 N.W. 689, 94 Neb. 62; Olson v. 
Nebraska Telephone Co., 127 N.W. 916, 


87 Neb. 593; Armstrong v. City of 
Auburn, 122 N.W. 8, 84 Neb. 842; 
Vanderveer v. Moran, 112 N.W. 581, 


79 Neb. 431; Coffey v. Omaha & C. B. 
Siege Vie OOse Wal 2 INA O89, eo INC Ds 
286; Lincoln Traction Co. v. Brook- 
Over LIL IN W357, (7 Neb. 221 -[rev. 
on reh 109 N.W. 168, 77 Neb. 2174, 
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Neb. 811; Maynard v. Sigman, 91 N. 
W. 576, 65 Neb. 590; Stein v. Vannice, 
62 N.W. 464, 44 Neb. 132; Campbell 
vy. Holland, 35 N.W. 871, 22 Neb. 587. 


Nev.—Cutler v. Pittsburg Silver 
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Nev, 45. 


N.H.—Piper v. Boston & M. R. R., 
72 A. 1024, 75 N.H. 228. 


N.J.—Mowell v. Von Moschzisker, 
160° A. 680, 109. N.J aw 241; J. D. 
Loiseaux Lumber Co. v. O'Reilly, 141 
A. 768, 104 N.J.Law 510; Shoeffier v. 
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Serra, 149 A: 117, 8 N.J.Mise. 120; 
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A. 895, 3 N.J.Misc. 1204. 
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Dallas v. Upton, 285 P. 494, 34 N.M. 
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of New York, 192 P. 487, 26 N.M. 365. 
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Co., 194 N.Y.S. 675, 201 App.Div. 581 
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Go, 120) S-. 333, 186 N.C: 754; Rier- 
son v. Carolina Steel & Iron Co., 114 
Sk. 467, 184 N.C. 363; White v. 
Hines) (109) S.Ha '3dieis2 INC O2 75, 
Oliver v. Wilts Veneer Co., 103 S.E. 
$93, 180 N.C. 655; Neal v. Yates, 104 
SE. 537, 180 N.C. 266; Hoggard vy. 
Mitchell, 104 S.E. 561, 180 N.C. 255; 
Taylor v. Tallassee Power Co., 94 S. 
BE. 432, 174 N.C. 583; Monk v. Gold- 
stein, 90 S.E. 519, 172 N.C. 516; Coch- 
ran v. Smith, 88 S.B. 499, 171 N.C. 
369; Aman v. Rowland Lumber Co., 
Wesabe) O31, 160) IN.C. 3695) ice: v. 
Cox, 34 N.C. 315. 
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N.D.—Streeter v. Emmons County 
Farmers’ Press, 222 N.W. 455, 57 N. 
D. 438; Huether v. Havelock Equity 
Exch. Co., 204 N.W. 828, 52 N.D. 786; 
Axford vy. Gaines, 195 N.W. 555, 50 N. 
D. 341; Boos v. 48tna Ins. Co., 132 N. 
Ware 222s toe Nay ale 


Ohio.—Ochsner v. Cincinnati Trac- 
tion Co., 140 N.E. 644, 107 Ohio St. 33 
{aff 16 Ohio App. 204]; Ohio Farmers’ 
Ins. Co. v. Cochran, 135 N-E. 537, 104 
Ohio St. 427; Mansfield Public Util- 
ity & Service Co. v. Grogg, 133 N.E. 
481, 103 Ohio St. 301; Western Ohio 
Riys. Cos. yeu Mairburn.. 12 40eNp elo, 
99 Ohio St. 141; Cincinnati Traction 
Co. v. Woodmansee, 16 Ohio App. 314; 
Brown v. Lane, 32 Ohio C.A. 305; Na- 
tional Machinery Co. v. Towne, 30 
Ohio C.A. 225; Gilmore v. Alberry, 29 
Ohio C.A. 487; Northern Ohio Tract., 
etc., Co. v. Schrock, 27 Ohio C.A: 129; 
Ford v. Reamsnider, 26 Ohio Cir.Ct. 
N.S. 535; Johns v. Hopper, 26 Ohio 
Cir.Ct.N.S. 452; Crawford v. Merrell, 
25° Ohio ,Cir.Ct.N.S. 537; ' Hollenden 
Hotel Cos vi Jackson; 22) Ohio Cir.Ct. 
N.S. 485; Cincinnati Traction Co. v. 
Dannenfelser, 20 ‘Ohio Cir.Ct.N.S. 
5538; Cleveland Electric R. Co. v. 
Pifer, 20 Ohio Cir.Ct.N.S. 435; Smillie 
v. Cleveland R. Co., 20 Ohio Cir.Ct. 
N.S. 302; Powers v. Boehme, 17 Ohio 
Cin: @tuNeS: ois 


Okl.—Ashe v. Vaughan, 14 P.(2d) 
231; Inter-Ocean Oil Co. v. Marshall, 
L2 P. (2a) 192,157 Ok 295" StIjouis= 
San Francisco Ry. Co. v. Holt, 11 P. 
(2a) 761; Yellow Taxicab & Baggage 
Co. v. Pettyjohn, 11 P.(2d) 487, 157 
Okl. 232; Dixie Motor Coach Corpo- 
ration v. Johnson, 9 P.(2d) 5, 155 Okl. 
240; Burt Corporation v. Crutchfield, 
GV PiCad)r1055;, 1539 OkL 12) St, Wuouis-= 
San Francisco Ry. Co. v. Holleyman, 
297 BP. 268, 148 Okl. 87; Ward Way, 
Inc. v. Gunter, 296 P. 468, 147 Okl. 
265; G. B. Small Radio Co. v. South- 
west General Electric Co., 285 P. 17, 
141 Okl. 282; Southwest Missouri R. 
Co. v. Duncan, 282 P. 331, 139 Okl. 292; 
Southwest Missouri R. Co. v. Duncan, 
Doe We ok; elso OKLM28 7. = Sty auouls— 
San Francisco Ry. Co. v. Thompson, 
281 P. 565, 139 Okl. 142; Wallerstedt 
Vv. Sultan, 278 7P. 632, 187 ‘Ok 153: 
Slaten v. No. 8 Thresher Co., 277 P. 
658, 136 Okl. 298; 
2680 PRP. 2215), L8IVOKLA13 22") Sheeanm -v: 
Walden, 265 P. 141, 130 Okl. 51; Knupp 
Oil Corporation y. Lohman, 264 P. 
824, 129 Okl. 288; Vogel v. Traders’ 
Compress Co., 264 P. 147, 129 Okl. 
200; Carter v. Binder, 261 P. 139, 128 
Ok. 45; J. Bs Colt Co..v. Koehn, 260 
P. 1060, 128 Okl. 39; McAlester-Ead- 
wards Coal Co. v. Stephenson, 260 P. 
78, 126 Okl. 219; Dalton v. Bilbo, 258 
P. 274, 126 Okl. 139; Busby Hotel & 
Theatre Co. vy. Hall, 257 P. 317, 125 
Okl. 242; Busby Hotel & Theatre Co. 
Vey EAaraing 12) UP wolijel2b Old], oe42. 
Busby Hotel & Theatre Co. v. Thom, 
257 BP. 304, aby Ol. (2393) Rubin aw 
Greenwood, 244 P. 785, 116 Okl. 194; 
Hope Natural Gas Co. v. Ideal Gaso- 
line Co., 243 P. 206, 114 Okl. 30; Ken- 
yon v. Perry, 240 P. 702, 113 Okl. 188; 
Brown v. Brown, 230 P. 853, 104 Ok1l. 
206; Commercial Securities Co. v. 
Jolly, 229 P. 198, 103 Okl: 8; Muse v. 
Strother, 223 P. 861, 98 Okl. 68; Wiker 
v. Ritter, 222 P. 674, 97 Okl. 84; Tully 
v. Wetzel, 222 P. 539, 97 Okl. 22; Okla- 
homa Union Ry. Co. v. Hainey, 222 P. 
AS 96. MOley 2.01 yp COOMe WA Ven UENt VA 
Schnoor Cigar Co., 217 P. 206, 92 Okl. 
27; Producers’ & Refiners’ Corpora- 
tion v. Castile, 214 P. 121, 89 Okl. 261; 
Clapp v. Miller, 213 P. 854, 89 Okl. 38; 
Muskogee Electric Traction Co. v. 
Jackson, 212 P. 416, 88 Okl. 184; Mis- 
souri, K. & T. Ry. Co. v. Lenahan, 206 
P. 233, 85 Okl. 290; Badger Oil Co. v. 
Clay, 200 Bi 433; 88 OKI 25s .City of 
Sapulpa v. Deason, 196 P. 544, 81 Okl. 


White v. Little, 
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51s ‘Chicaz0, Rae: Ry. Comey. 
Owens, 186 P. 1092, 78 Okl. 50 [cert 
den 40 S.Ct. 485, 253 U.S. 489, 64 L.Ed. 
1027]; Missouri; K. & Ty Ry. Co. wv. 
Zuber, 184 P. 452, 76 Okl. 146, 7 A.L.R. 
840 [appeal dism 41 S.Ct. 322, 255 U.S. 
561, 65 L.Ed.:786, and error dism 41 
S.Ct. 449, 256 U.S. 681, 65 L.Ed. 1169]; 
Slick Oil Co. v. Coffey, 177 P. 915, 72 
Ok.) 32°" Chicago, Rive sR. Ry Cor 
v. Johnson, 175 P. 494, 71 Okl. 118; 
Chase v. Cable Co., 170 P. 1172, 67 Okl. 
322; Ponca City Ice Co. v. Robertson, 
169 P. 1111, 67 Okl. 86; Newton v. 
Allen, 168 “Pi; \1009)):67 .Okl 733 93St 
Louis & S. F. R. Co. v. Akard, 159 P- 
344, 60 Okl. 4; Chicago, R. I. & P. Ry. 
Co. v. Newburn, 136 P. 174, 39 Okl. 
704; Missouri, K. & T. Ry. Co. v. Hor- 
ton, 119 P. 2838, 28 Okl. 815; Great 
Western Mfg. Co. v. Davidson Mill & 
Elevator Co., 110 P: 1096, 26 Okl. 626; 
Harris v. State, 271 P. 263, 41 Okl.Cr. 
221; Nutt v; State, 128 P. 165, 8 Okl. 
Cr. 436, Ann.Cas.1914C 400. 


Or.—Dockery v. Gardner, 15 P.(2d) 
481; Hinton v. Roethler, 177 P. 59, 
90 Or. 440; Astoria Southern Ry. Co. 
v. Pacific Surety Co., 137 P. 857, 68 
Or. 569: Ridings v. Marion County, 
91 By 22,50) Orw3s0. 


Pa.—Stewart v. Pen Argyl Nat. 
Bank, 161 A. 327, 307 Pa. 328; Hutchin- 
son v. Little Four Oil & Gas Co., 119 
A. 534, 275 Pa. 380; Greenwich Coal 
& Coke Co. v. Learn, 83 A. 74, 234 Pa. 
180; Nowlis v. Hurwitz, 81 A. 143, 
232 Pa. 154; Krause v. Plumb, 45 A. 
648, 195 Pa. 65; Trout v. Kennedy, 47 
Pa. 387; Carothers v. Dunning, 3 Serg. 
& R. 373; Porter v. Frank & Seder, 
(Super.) 161 A. 438; Kitay v. Halpern, 
158 A. 309, 104 Pa.Super. 167; Pitts- 
burgh-Texas Gas & Oil Co. v. Adams, 
79 Pa.Super. 511; Commonwealth v. 


Link, 72 Pa.Super. 122; Menhennet 
v. Davis, 71 Pa.Super. 260; Leh v. 
Dutt, 66 Pa.Super. 171; Spring City 


Brick Co. v. Henry Martin Brick 
Mach. Mfg. Co., 39 Pa.Super. 7; Mapes 
v. Pittsburg Provision & Packing Co., 
81 Pa.Super. 453; Potter v. Pitts- 
burgh R. Co., 43 Pa.Co. 308; Smith v. 
Times Co., 16 Pa.Co. 636; Carman v. 
Clarion River Nav. Co., 2 Wkly.N.C. 
720. 

Porto Rico.—Ortiz v. Equiaga, 10 
Porto Rico Fed. 350. 

R.I.—G. W. McNear, Ine. v. Ameri- 
can & British Mfg. Co., 115 A. 709, 44 
RE 190, [eert dén, 42 (S.Cty - 462. =253 
U.S. 629, 66 L.Ed. 800]; Messier v. 
Messier, 82 A. 996, 34 R.I. 238; Rhode 
Island Malleable Iron Works y. O. K. 
Nut Lock Co., 103 A. 1036. 


S.C.—Snipes vy. Augusta-Aiken Ry. 
& Hlectric Corporation, 149 S.E. 111, 
151 S.C. 391; Murrell v. Charleston 
& Wi Gu Re Co.; 510558. S50) tb Sree 
228; Hair v. Winnsboro Bank, 88 S.E. 
26;- 103) .S.C.;.8438; “Stone: Mines) Ww 
Southern State Phosphate & Fertilizer 
Co., 65 S.E. 6, 88 S.C. 119; Goodwin 
v. Atlantic Coast Line R. Co., 64 S.B. 
242, 82 S.C. 321; Keys v. Winnsboro 
Granite Co., 56 S.E. 949, 76 S.C. 284. 


Tenn.—Hast Tennessee, ete., R. Co. 
v. Humphreys, 12 Lea 200. 


Tex.—Moore v. Moore, 11 S.W. 396, 
73 Tex. 382; Able v. Lee, 6 Tex. 427; 
Texas; Hlectric. Ry. Co. v. © Jones, 
(Commn.App.) 243 S.W.-980 [rev (Civ. 
App.) 231 S.W. 823]; San Antonio & 
A. P. Ry. Co. v. Carpenter, (Civ.App.) 
13 S.W.(2d) 929; State v. Texas Pac. 
Coal & Oil:Co., (Civ.App.) 236 S.W. 
1021; Royalty v. Strange, (Civ.App.) 
220 S.W. 421; Foster v. Foster, (Civ. 
App.) 220 S.W. 215; Houston Chroni- 
cle Pub. Co. v. Quinn, (Civ.App.) 184 
S.W. 669; Kansas City Southern Ry. 
Co. v. Coomber, (Civ-App.) 173 S.W. 
544; McKee v. Garner, (Civ.App.) 168 
S.W. 1031; Good v. Texas & P. Ry. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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instructions are to be considered as a series or as 


a whole.®* 
[§ 748] b. Errors 


In accordance with the foregoing 


Co., (Civ.App.) 166 S.W. 670; El Paso 


Electric .Ry. Co. v. Davidson, (Civ. 
App.) 162 S.W. 937; Texas & P. Ry. 
Co. Vv; Good, <Cix:App.) 150 ‘Sow. 617; 
Texas Cent. R. Co. v. Dumas, (Civ. 
App.) 149 S.W. 548; Hill v. Hanan & 
Son, (Civ.App.) 146 S.W. 648; Valley 
Mills Cotton Oil Co. v. Brown, (Civ. 
App.) 141 S.W. 1001; Love v. Jones, 
(Civ.App.) 138 S.W. 1128; Davis v. 
Mills, 133 S.W. 1064, 63 Tex.Civ.App. 


359; Texas & N. O. R. Co. v. Plum- 
mer, 122 S.W. 942, 57 Tex.Civ.App. 
boa, Atehison,-t. &<S. By Ry. Co. ve 


Mills, 116 S.W. 852, 53 Tex.Civ.App. 
359; Thayer v. Clark, 104 S.W. 196, 
17 Tex.Civ.App. 61; San Antonio, etc., 
R. Co. v. Corley, (Civ.App.) 26 S.W. 
903 [aff 29 S.W. 231, 87 Tex. 432]; 
Brackett v. Hinsdale, 2 Tex.Unrep. 
Cas. 468. 


Utah.—Barlow v. Salt Lake & U. 
Rm, Coos, PB 665) 6%, Uitahest2-= Cro- 
meenes v. San Pedro, L. A. & S. L. R. 
Co., 109 P. 10, 37 Utah 475, Ann.Cas. 
1912C 307; Ryan v. Curlew Irrigation 
& Reservoir Co., 104 P. 218, 36 Utah 
382; Neesley v. Southern Pac. Co., 99 
P. 1067, 35 Utah 259; Rogers v. Rio 
Grande Western Ry. Co., 90 P. 1075, 
32 Utah 367, 125 Am.S.R. 876. 


Vt.—Flanders v. Newport Truck- 
ing Co., 150 A. 128, 102 Vt. 437; Cum- 
mings v. Connecticut General Life 
Jnsie Con 42s "As 82) VOI Vt. 735 Mt. 
Ida School v. Gilman, 123 A. 198, 97 
Vt. 331; Huntley v. Rutland R. Co., 
74 A.°1000, 83 Vt..180; BH. T..& H. K. 
Ide v. Boston & M. R. R., 74 A. 401, 83 
Wat OG: 


Va.—Good v. Dyer, 119 S.E.- 277, 
137 Va. 114; Saunders v. Bank of 
Mecklenburg, 71 S.E. 714, 112 Va. 443, 
Ann.Cas.1913B 982. 


Wash.—Lashbrook v. Spokane-Wal- 
lace Stages, 10 P.(2d) 241; Peart v. 
Perry, 277 P. 81, 152 Wash. 5; Lew 
Wong v. Wicklund, 233 P. 304, 133 
Wash. 93; Snow Creek Logging Co. v. 
Discovery Bay Logging Co., 211 P. 
751, 123 Wash. 64; Hoffman v. Han- 
sen, 203 P. 53, 118 Wash. 73; Sound 
Timber Co. v. Danaber Lumber Co., 
192 P. 941, 112 Wash. 314; Pierce v. 
General Fire Assur. Co., 182 P. 588, 
107 Wash. 700; Pierce v. Security Ins. 
Co., 182 P. 588, 107 Wash, 699; Pierce 
v. Globe & Rutgers Fire Ins. Co., 182 
P. 586, 107 Wash. 501; Ahlman vy. 
Wilson, 174 P. 970, 102 Wash. 677; 
Bergen v. Lewis County, 164 P. 73, 95 
Wash. 499; Travis v. Schnebley, 156 
P. 400, 90 Wash. 463; Davis v. City 
of Wenatchee, 149 P. 337, 86 Wash. 13; 
Briglio v. Holt & Jeffery, 147 P. 877, 
85 Wash. 155; Murphy v. Chicago, M. 
& St. P. Ry. Co., 120 P. 525, 66 Wash. 
663; Sudden & Christenson v. Morse, 
104 P. 645, 55 Wash. 372; St. John v. 
Cascade Lumber & Shingle Co., 101 P. 
833, 53 Wash. 193; Portland, etc., R. 
Co. v. Clarke County, 93 P. 10838, 48 
Wash. 509. i 

W.Va.—Foutty v. Chalmax Sales 
Co., 128 S.E. 389, 99 W.Va. 300; Wil- 
son v. West Virginia Amusement Co., 
128 S.E. 381, 99 W.Va. 290; Truman 
v. Wink-O Products Co., 122 S.E. 745, 
96 W.Va. 256; Lambert v. Virginian 
Ry. Co., 122 S.H. 457, 96 W.Va. 158; 
Prunty v. Tyler Traction Co., 110 S.H. 
570, 90 W.Va. 194; Bailey v. Gollehon, 
85 S.B. 556, 728, 76 W.Va.. 322; Neil 
v. West Virginia Timber Co., 84 S.E. 
239, 75 W.Va. 502; Stewart _v. Parr, 
82 S.E. 259, 72 W.Va. 327; Hesson v. 
Penn Furniture Co., 73 S.H. 302, 70 
W.Va. 141. 


Wyo.—Wood v. Wood, 164 P. 844, 


and Omissions—(1) Errors. 
rule that, where 
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25 Wyo. 26. 


56. Ark.—Kansas City Southern 
Ry. Co. v. H. Rouw Co., 288 S.W. 901, 
A, APD oe 


Cal.—Peavy v. Mutual Realty Cor- 
poration, 255 P. 858, 82 Cal.App. 542; 


Antonian v. Southern Pac. Co., 100 
Peete Se alaApp. Ts: 

Colo.—Schreiber v. Burton, 256 P. 
1, 81 Colo. 370; Colorado & S. Ry. Co. 
vee Chites) 114 P2661, 2500-Colos, Lol: 
Coors v;» Brock, 125° BP: 599, 22 Colo. 
App. 470. 

Iil—McLean v. Barnes, 120 N.E. 


628, 285 Ill. 203; Rowden y. Travel- 
ers’ Protective Ass’n of America, 201 
TllL.App. 295. 

Ind.—Phillips v. Yount, 
414, 71 Ind.App. 118. 


Okl.—Rubin vy. Greenwood, 244 P. 
785, 116 Okl. 194. 


Utah.—Stuck v. Delta Land & Wa- 
ter Co..,227 P.3791, 63)/Utah 495. «= 


Va.—Virginia Portland Cement Co. 
v.-Swisher’s Adm’r, 94 S.H. 159, 122 
Va. 123; City of Danville v. Thornton, 
66 S.B. 839, 110 Va. 541. 


Wash.—Thomas y. Thomas, 177 P. 
680, 105 Wash. 127. 


57. See supra § 747. 


58. U.S.—Chicago & N. W. R. Co. 
v. Whitton, 13 Wall. 270, 20 L.Ed. 571; 
Cloquet Lumber Co. v. Burns, 222 F. 
857, 138 C.C.A. 283; Pittsburgh Rys. 
Couva Givens, 211 THY 88h, 128 "OrCrAe 
263; Trulock v. Willey, 187 F. 956, 
112 C.C.A. 1; Erie R. Co. v. Weinstein, 
166 F. 271, 92 C.C.A. 189; Guild v. An- 
drews, 137 F. 369, 70 CCA. 49. 


Ala.—Wilson v. Vassar, 108 So. 250, 
214 Ala. 435; Little Cahaba Coal Co. 
v. Arnold, 91 So. 586, 206 Ala. 598; 
Beatty v. Palmer, 71 So. 422, 196 Ala. 
67; Alabama Fuel & Iron Co. v. Ward, 
69 So. 621, 194 Ala. 242; Birmingham 
Ry., Light & Power Co. vy. Williams, 
69 So. 586, 194 Ala. 171; Southern Ry. 
Co. v. Weatherlow, 51 So. 381, 164 Ala. 
151; Montgomery St. R. Co. v. Smith, 
39 So. 757, 146 Ala. 316; Southern R. 
Co. v. Lynn,-29' So. 573, 128 Ala. 397; 
Decatur Car Wheel, etc., Co. v. Me- 
haffey, 29 So. 646, 128 Ala. 242; Bal- 
lenger v. Shumate, 65 So. 416, 10 Ala. 
App. 329; Shaw & Shaw v. Cleveland, 
59 So. 534, 5 Ala.App. 333; Western 
Union Telegraph Co. v. Snell, 56 So. 
854, 3 Ala.App. 263; Birmingham Ry., 
Light & Power Co. v. Murphy, 56 So. 
817, 2 AlaApp. 588; Birmingham 
Southern Ry. Co. v. Craig, 55 So. 950, 
1 Ala.App. 329. 


Ark.—Clark County Bank v. Shaver, 
42 S.W.(2d) 759, 184 Ark. 1193; Mil- 
ler Rubber Co. v. King, 227 S.W. 391, 
147 Ark., 302; Russ y. Strickland, 220 
S.W. 451, 144 Ark. 642; Redman v. 
Hudson, 186 S.W. 312, 124 Ark. 26; 
Lowe v. Hart, 125 S.W. 1030, 93 Ark. 
548; Southern Anthracite Coal Co. v. 
Bowen, 124 S.W. 1048, 93 Ark. 140; 
Rock Island Plow Co. vy. Rankin Bros. 
& Winn, 115 S.W. 943, 89 Ark. 24; 
St. Louis Southwestern R. Co. v. 
Johnson, 26 S.W. 593, 59 Ark. 122; 
Burton v. Merrick, 21 Ark. 357. 


Cal.—Stowell v. Evans, 296 P. 278; 
Haworth v. Southern Counties Gas 
Co., 262023 38) 1202 \Cal. T1l4s. Hoy, we 
TOLMLCM arzioOe tps e505.) LOR alien 545s 
Moseley v. Los Angeles Packing Co., 
134 P. 994, 166 Cal. 59; Ergo v. Mer- 
ced Falls Gas & Electric Co., 119 P. 
TOL; D6L Cal: 334, 41. RAINS. 1795 
Thomas v. Gates, 58 P. 315, 126 Cal. 
1; Gray v. Eschen, 57 P. 664, 125 Cal. 


123 N.E. 


instructions considered-as a 
the law, they are sufficient,®* 
tained although a part of the instructions consid- 
ered alone may be erroneous or misleading.*® 


22 A, 427, 
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whole correctly state 
a charge may be sus- 


1; Brittan v. Oakland Sav. Bank, 57 
P. 84,124 Cal. 282° 71) AmiSiRe 58% 
Mosesian v. Crown Cleaners & Dyers, 
(App.) 10 P.(2d) 193; Drury v. Los 
Angeles Ry. Corporation, 282 P. 525, 
102 Cal.App. 58; Little v. Los Angeles 
Ry.» Corporation,- 271 -P. 134, 94 Cal. 
App. 303; Murray v. Kunde, 267 P. 
158, 91 Cal.App. 440; Randolph v. 
Ehunt tal 83s oPiooo, 41, (Cal Appi nao 
Polkinghorn v. Riverside Portland 
Cement Co., 142 P. 140, 24 Cal.App. 
615; Ingalls v. Monte Cristo Oil & 
Development Co., 139 P. 97, 23 Cal. 
App. 652; De Witt v. Floriston Pulp 
& Paper Co., 96 P. ‘397, 7 Cal.App. 774. 


Colo.—In re Hayes’ Estate, 135 P. 
449, 55 Colo. 340, Ann.Cas.1914C 531; 


-Denver City Tramway Co. v. Brum- 


ley, 116 P. 1051, 51 Colo. 251; Idaho 
Gold Coin Min. & Mill. Co. v. Colorado 
Iron Works Co., 111 P. 553, 49 Colo. 
66; Bailey v. Carlton, 95 P. 542,.43 
Colo. 4; Ingemarson v. Coffey, 92 P. 
908, 41 Colo. 407; Simonton v. Rohm, 
23 P. 86, 14 Colo. 51; Dozenback v. 
Raymer, 22 P. 787, 13 Colo. 451; Colo- 
rado Springs v. May, 77 P. 1093, 20 
Colo.App. 204. 


Conn.—Sutton v. Hauk, 142 A. 385, 
108 Conn. 9; Smart v. Bissonette, 138 
A: 365,. 106 Conn: 4477" Adams: 
Pierce, 110 A. 50, 94 Conn. 613; An- 
thony v. Connecticut Co., 92 A. 672, 
88 Conn. 700; Root v. New Haven 
Trust Co., 74 A. 950, 82 Conn. 600; 
Reed v. Heyman, 68 A. 322, 80 Conn. 
311; Benedict v. Everard, 46 A. 870, 
73 Conn. 157; Morehouse vy. Remson, 
59 Conn. 392; Setchel v. 
Keigwin, 18 A. 594, 57 Conn. 473. 


Dak.—McCormack v. Phillips, 34 N. 
W. 39, 4 Dak. 506. 


Del.—Diamord State Iron 
Giles, 11 A. 189, 12 Del. 556. 


D.C.—Turner v. American Security 
& frust Co., 29 App. DC. °46060 fate vs 
S.Ct. 420, 213 U.S. 257, 53 L.Ed. 788]; 
Georgetown, etc., R. Co. v. Smith, 25 
App.D.C. 259, 5 L.R.A.N.S, 274 [error 
dism 26 S.Ct. 764, 202 U.S. 624, 50 L. 
Ed. 1176]. 


Fla.—Bibb v. United Grocery Co., 
74 So. 880, 73 Fla. 589; Florida East 
Coast Ry. Co. v. Knowles, 67 So. 122, 
68 Fla. 400; Hartford Fire Ins. Co. 
v. Brown, 53 So. 838, 60 Fla. 83;, Pen- 
sacola Hlectric Co. v. Bissett, 52 So. 
367, 59 Fla. 360; Louisville & N. R. 
Co. v. Willis, 51 So. 134, 58 Fla. 307; 
Clary v. Isom, 47 So. 919, 56 Fla. 236; 
Florida Ry. Co. v. Sturkey, 48 So. 34, 
56 Fla. 196; Atlantic Coast Line R. 
Co. wv. ‘Dees}) 48)°S04° 28, 56; Blas tai: 
Florala Sawmill Co. v. Smith, 46 So. 
332, 55 Fla. 447; Stearns & Culver 
Lumber Co. v. Adams, 46 So. 156, 55 
Fla. 394; Cross v. Aby, 45 So. 820, 55 
Wis. 11; Atlantic Coast: Line ReGie 
v. Beazley, 45 So. 761, 54 Fla. 311; 
Atlantic Coast Line R. Co. v. Beazley, 
45 So. 761, 54 Fla. 311; Seaboard Air 
Line Ry. v. Scarborough, 42 So, 706, 
52 Wla. 425. 

Ga.—Phillips v. Johnson, 100 S.& 
98, 149 Ga. 3385; Goddard v. Boyd, 85 
S.E. 1013, 144 Ga. 18; McDonald vy. 
Ward, 85 S.BH. 1024, 144 Ga. 14; Hu- 
son Ice & Coal Co. v. Thornton, 84 S. 
BE. 969, 143 Ga. 297; Fox v. Burns, 82 
S.E. 521, 142 Ga. 119; Southern Ry. 
Co. v. Chitwood, 82 S.E. 135, 141 Ga. 
769; Central of Georgia Ry. Co. v. 
Cole, 68 S.E. 804, 135 Ga. 72; Atlan- 
tic Coast Line R. Co. v. Jones, 63 S.E. 
834, 132 Ga. 189; Macon, ete, R. Co. 
v. Joyner, 59 S.H. 902, 129 Ga. 683- 
Western & A. R. Co. v. Tate, 59 S.B. 
266, 129 Ga. 526; Carey v. Fowler, 56 
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S.E. 283, 127 Ga. 204; Atlantic Coast 
Line R. Co. v.. Taylor, 54 S.E. 622, 125 
Ga. 454; Teasley v. Bradley, 47 S.B. 
925, 120 Ga. 373; Neville v. National 
Life & Accident Ins. Co., 135 S.E. 315, 
36 Ga.App. 8; Bishop v. Calhoun Nat. 
Bank, 91 S.E. 1055, 19 Ga.App. 713; 
Rogers, Cassels & Fleming v. Bennett, 
91 S.K. 947, 19 Ga.App. 520; Kleckley 
& English v. Bank of Oglethorpe, 91 
S.E. 287, 19 Ga.App. 251; Third Nat. 
Bank of Fitzgerald v. Baker, 91 S.E. 


346, 19 Ga.App. 208; Cordray v. 
James, 91 S.E. 239, 19 Ga.App. 156; 
Nessmith Lumber Co. v. Berrien 


County Bank, 90 S.E. 1039, 18 Ga.App. 
788; Howard v. Macon Ry. & Light 
Co., 86 S.E. 256, 17 Ga.App. 55; Lyon 
v. Cedartown Lumber Co., 79 S.E. 236, 
13 Ga.App. 450; Bishop v. Georgia 
Nat. Bank, 78 S.E. 947, 13 Ga.App. 38; 
Murdock v. Adamson, 77 S.H. 181, 12 
Ga.App. 275; Smith v. Bales, 66 S.E. 
627, 7 Ga.App. 225; Bush v. Fourcher, 
59 S.E. 459, 3 Ga.App. 43. P 


Hawaii—Sylva v. Wailuku Sugar 
Co., 19 Hawaii 602. 

Tdaho.—Hayhurst v. Boyd Hospital, 
254 P. 528, 43 Idaho 661; Tyson Creek 
R. Co. v. Empire Mill Co., 174 P. 1004, 
31 Idaho 580; Cady v. Keller, 154 P. 
629, 28 Tdaho 368; Quirk v. Sunderlin, 
130 P. 374, 23 Idaho 368; Barrow v. B. 
R. Lewis Lumber Co., 95 P. 682, 14 
Idaho 698; Tarr v. Oregon Short Line 
Rao, ae P. 957, 14 Idaho 192, 125 Am. 
Sak). Aisa 


1l1]l.—Zeman v. North American Un- 
ion, 105 N.E. 22, 263 Ill. 304 [aff 181 
Tll.App. 551]; Klofski v. Railroad 
Supply Co., 85.N.E. 274, 235 Tl. 146 
{aff 138 Ill.App. 468]; Helbig v. Citi- 
zens’ Ins. Co., 84 N.E. 897, 234 Dll. 251 
faff 138 Tll.App. 115]; Atchison v. Mc- 
Kinnie, 84 N.E. 208, 233 Ill. 106; Chi- 
cago City Ry. Co. v. Hagenback, 81 N. 
BE. 1014, 228 Ill. 290; Miller v. John, 
70 N.E. 27, 208 Ill. 173; Chicago City 
R. Co. v. Mead, 69 N.E. 19, 206 III. 
174; Merrill v. Merrill, 215 Ill.App. 
602; Wilson v. Chicago Heights Ter- 
minal Transfer R. Co., 212 Ill.App. 


271; Pinckovitch v. South Side Ele- 
vated R. Co., 211 Ill. App. 516; Carne- 
ghi v. Gerlach, 208 IJll.App. 340; 


Thorne v. Southern Illinois Ry. & 
Power Co., 206 Ill.App. 372; Witwer 
v. Curry, 206 Ill.App. 318; Thompson 
v. Security Ins. Co. of New Have, 190 
Tll.App. 442; Swancutt v. W. M. Trout 
Auto Delivery Co., 176 Ill.App. 606; 
Oleese v. Val Blatz Brewing Co., 144 


Tll.App. 597; Page v. Smith, 139 M11. 
App. 441; Brew v. Seymour, 133 Ill. 
App. 225; Varney v. Taylor, 133 I11. 


App. 154; Mast St. Louis & 8S. Ry. Co. 
Var Zani, 130 IlkApp. 127 [afi 32 NE: 
283, 229 Ill 180]; Chicago Consol. 
Traction Co. v. Mahoney, 131 J1l.App. 
59d fate 82 NE: 868, 230) Til.562)]); 
Gincasorww Ra ie ei Py Ry 20. sv. 
Turck, 131 Ill.App. 128; McMas- 
ter ‘v. Spencer, 129 I1lLApp. 131; 
Thomas v. Mosher, 128 Ill.App. 479; 
Chicago City Ry. Co. v. Shreve, 128 
Tl. App. 462 [aff 80 N.E. 1049, 226 Il. 
530]; Eldorado Coal & Coke Co. v. 
Swan, 128 Ill.App. 237 [aff 81 N.E. 
God 22K TH 68615 Ne ecople.iv.) ‘Cook 
County, 127 Ill.App. 401; Schultz v. 
Reed, 122 I1l.App. 420. But see Don- 
ovan vy. St. Joseph’s Home, 129 N.B. 1, 
995 Ill. 125 (holding that, while in- 
structions may supplement each other 
in some particulars, it is error to give 
to a jury a partial statement of the 
law, which is likely to mislead). 


Ind.—Massachusetts Bonding & In- 
surance Co, v. State, 131 N.H. 398, 191 
Ind. 595; American Car & Foundry 
Co. v. Adams, 99 N.E. 993, 178 Ind. 
607; Muncie & P. Traction Co. v. Hall, 
90 N.E. 312, 173 Ind. 292; Springer v. 
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Bricker, 76 Nam. 114, 165 Ind, 532; 
Clear Creek Stone Co. v. Dearmin, 66 
N.E. 609, 160 Ind. 162; Indianapolis 
Traction & Terminal Co. v. Thorn- 
burg, 125 N.E. 57, 74 Ind.App. 642; 
Walley v. Wiley, 104 N.E. 318, 56 Ind. 
App. 171; L. T. Dickason Coal Co. v. 
Liddil, 94 N.E. 411, 49 Ind.App. 405 
Pittsburgh, C Ci& St) La RysCo. ev. 
Wood, 84 N.E. 1009, 88 N.E. 709, 45 
Ind.App. 1; Apperson v. Lazro, 87 N. 
BE. 97, 88 N.E. 99, 44 Ind.App. 186; 
Abney y. Indiana Union Traction Co., 


83 N.E. 387, 41 Ind.App. 53. 
Iowa.—McQuillen v. Meyers, 241 N. 


W. 442, 213 Iowa 1366; Stillman _v. 
Chicago) Rake é& Pal RyaCo. 192 Naw. 
860, 196 Iowa 612; Graves v. Inter- 
state Power Co., 178 N.W. 376, 189 
Iowa 227; Lenhart v. Bean, 161 N.W. 
464, 181 Iowa $5; Merchants’ Trans- 
fer & Storage Co. v. Chicago, R. I. & P. 
Ry. Co., 150 N.W. 720, 170 Iowa 378; 
Reed vy. Rex Fuel Co., 141 N.W. 1056, 
160 Iowa 510; Moore v. Pearson, 141 
N.W. 1048, 160 Iowa 449; Hawkins 
v. Young, 114 N.W. 1041, 137 Iowa 
281; Montrose Sav. Bank vy. Claussen, 
114 N.W. 547, 1387 Iowa 73; Brusseau 
v. Lower Brick Co., 110 N.W. 577, 
133 Iowa 245. 

Kan.—Welliver v. Clark, 155 P. 4, 97 
Kan. 246; Grimes v. Emery, 146 P. 
1135, 94, Kanto70T [aft 141° PP. 10025 792 
Kan. 911]; Howell v. Iola Portland 
Cement Co., 120 P. 350, 86 Kan. 283; 
Chicago: Retiec Paglia CO. Now bs tert= 
don, 95 P. 573, 77 Kan. 612: Hays v. 
Farwell, 35 Pe 794, 53 Kan. 78; Swee- 
ney v. Merrill, 16 P. 454, 38 Kan. 216, 
5 Am.S.R. 734; Atchison, etc., R- Co., 
v. Sadler, 16 P. 46, 38 Kan. 128, 5: Am. 
SR. 729. 

Ky.—Blue Diamond Coal Co. ‘v. 
Robertson, 49 S.W.(2d) 335, 243 Ky. 
584; Grant v. Adams, 291 S.W. 785, 
218 Ky. 535; City of Bowling Green 
v. Knight, 288 S.W, 741, 216 Ky. 838; 
Lipscomb’s Adm’r vy. Castleman, 145 
S.W. 753, 147 Ky. 741; Louisville Wa- 
ter Co. v. Williams, 131 S.W. 10, 140 
Ky. 320; Chesapeake & O. Ry. Co. v. 
Perkins, 105 S.W. 148, 127 Ky. 110, 31 
Kyi 0s Clark v. Hox, 9 Dana 1932 
Illinois Cent. R. Co. v. Colly, 86 S.W. 
536, 27 Ky.L. 730; Louisville, ete, R. 
Co. v..Chandler, 72 S.W. 805, 24 Ky... 
2035, 70 S.W. 666, 24 Ky.L. 998. 

Me.—Camden, ete., Water Co. v. In- 
graham, 27 A. 94, 85 Me. 179; Oxnard 
v. Swanton, 39 Me. 125; Lyman v. 
Redman, 23 Me. 289. 

Md.—Kaline y. Davidson, 126 A. 68, 
146 Md. 220; Bishop v. Frantz, 93 A, 
412, 125 Md. 183; Haney v. Marshall, 
9 Md. 194. 

Mass.—Finance Corporation of New 
England v. Parker, 146 N.E. 696, 251 
Mass. 372; Moulton v. Boston Ele- 
vated Ry. Co., 127 N.E. 886, 236 Mass. 
234; Comstock v. Biltmore Amuse- 
ment Co., 116 N.E. 531, 227 Mass. 146; 
Conners Bros. Co. v. Sullivan, 108 N.E. 
5038, 220 Mass. 600; Dewey v. Boston 
Elevated Ry., 105 N.E. 366, 217 Mass. 
599; Maloy v. Boston Hlevated Ry. 
Co. (LOA NR era5 9 2Iey Mass il Oe 
Plummer v. Boston Hlevated Ry. Co., 
84 N.B. $49, 198 Mass. 499; Whitney 
v. Wellesley & B. St. Ry. Co., 84 N.E. 
95,197 Mass. 495; Doe v. Boston, ete., 
St. R. Co., 80 N.B. 814, 195. Mass. 168; 
Lambeth Rope Co, v. Brigham, 49 N.E. 
1022, 170 Mass. 518; Wesson v. Wash- 
burn Car-Wheel Co., 28 N.E. 679, 154 
Mass. 514. 


Mich.—Ottaway v. Gutman, 181 N. 
W. “97%, 23> Michi o125)% Jackson) W. 
Haverford Cycle Co., 160 N.W. 578, 
194 Mich. 286; Loud v. Solomon, 154 
N.W. 73, 188 Mich. 7; Folks v. Burlet- 
son, 142 N.W. 1120, 177 Mich. 6; An- 
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derson Carriage Co. v. Pungs, 117 N. 
WwW. 162, 153 Mich. 580; Croze v. St. 
Mary's Canal Mineral Land Co., 117 
N.W. 81, 153 Mich. 363; Beattie v. De- 
troit, 100 N.W. 574, 1387 Mich. 319; 
Padgett v. Jacobs, 87 N.W. 898, 128 
Mich, 632; Kunst v. Ringold, 74 N.W. 
292, 116 Mich. 88. 


Minn.—Ward v. Bandel, 231 N.W. 
244, 181 Minn. 32; Curran v. Chicaro 
Great Western Ry. Co., 159 N.W. 955, 
134 Minn. 392; Jelos v. Oliver Iron 
Mining Co., 141-N.W. 843, 121 Minn. 
473; Holm v. Carver, 56 N.W. 826, 55 
Minn. 199; Warner v. Lockerby, 18 N. 
W. 145, 821, 31 Minn. 421; Johnston 
Harvester Co. v. Clark, 17 N.W. 111, 
31 Minn. 165. 


Miss.—Hammond vy. Morris, 126 So. 
906, 156 Miss. 802; Westerfield & 
Meeks v: Catlett, 120 So. 458, 153 
Miss. 228; Bass v. Burnett, 119 So. 
827, 151 Miss. 852; Lamar Hardwood 
Co. v. Case, 107 So. 868, 143 Miss. 
277; City of Hattiesburg vy. Beverly, 
86 So. 590, 123 Miss. 759; Hutchinson 
Vv. Platt, 81 So. 281,)119) Miss: (606: 
Godfrey v. Meridian Ry. & Light Co., 
58 So. 534, 101 Miss. 565; Hitt v. Ter- 
ry, 46 So. 829, 92 Miss. 671; Warren 
County v. Rand, 40 So. 481, 88 Miss. 
395; Childress v. Ford, 18 Miss, 25. 


Mo.—Krinard v. Westerman, 216 S. 
W. 938, 279 Mo. 680; Moore v. Board 
of Regents for Normal School in Dist. 
No.’ 2, 115 S.W. 6, 215 Mo. 705; Lange 
v. Missouri Pac. Ry. Co., 106 S.W. 660, 
208 Mo. 458; Flaherty v. St. Louis 
Transit Co., 106 S.W. 15, 207 Mo. 318; 
Chambers v. Chester, 72 S.W. 904, 172 
Mo. 461; Childers v. National Life & 
Accident Ins. Co., (App.) 37 S.W.(2d) 
490; Armould Oil Co. v. Wilkinson, 
(App.) 16 S.W.(2d) 678; Hinson v. 
Morris, (App.) 298 S.W. 254; Bales 
v. Hendrickson, 290 S.W. 638; Welty 
v. S. H. Kress & Co., 295 S.W. 501, 227 
Mo.App. 1089; Lacquement v. Bella- 
my, (App.) 253 S.W. 1073; Sanderson 
v. Drake, (App.) 196 S.W. 1049; Wiley 
v. Wiley, (App.) 182 S.W. 107; State 
ex rel. Kansas City Title & Trust Co. 
V.. Otto, 276-S.W. 96, 220 Mo7App: 
429; State ex rel. Larson vy. Mathie- 


son, (App.) 261 S.W. 335; Anderson 
v. Voeltz, (App.) 206 S.W. 584; Cris- 
well v. Selecman, (App.) 185 S.W. 


1145; Pendegrass v. St. Louis & S. 
FE. R. Co., 162 S.W. 712, 179 Mo.App! 
517; Kelley v. Kansas City, 133 S.W. 
670, 153 Mo.App. 484; Shores v. St. 
Joseph, 114 S.W. 548, 184 Mo.App. 9; 
Young v.. Langnar, 112, Sow.) Fy wss3 
Mo.App. 130; Batten v. Modern Wood- 
men of America, 111 S.W. 513, 131 Mo. 


App. 381; Smith v. Wabash R. Co., 
107 S.W. 22, 129 Mo.App. 413; Ev- 
ers v. ‘Wiggins Ferry Co., 105 S.W. 


306, 127 Mo.App. 236. 


Mont.—Lonear vy. National Union 
Fire Ins. .Co. of Pittsburgh, Pa.) 274 
P. 844, 84 Mont. 141; Hamilton v. 
Great Falls St. R. Co., 42 P. 860, 43 
P. 718, 17 Mont. 334; Johnson y. Bos- 
ton, ete., Consol. Copper, etec., Min. 
Co., 40 P. 298, 16 Mont. 164. 


Neb.—Blaha v. Chicago & N. W. Ry. 
Co., 230 N.W. 458, 119 Neb. 611; Mor- 
rissey v. Wharton, 153 N.W. 564, 98 
Neb. 544; Henry v. City of Lincoln, 
151 N.W. 933, 97 Neb. 865; Cunning- 
ham v. Modern Brotherhood of Ameri- 
ea, 148 N.W. 918, 96 Neb. 827; Blakes- 
lee v. Van Der Slice, 142 N.W. 799, 94 
Neb. 153; Whelan v. Union Pac. R. 
Co., 186 N.W. 20, 91 Neb. 238; Brown 
v. Chicago; Bis&: Ql Ry ‘Col, LO Nowe 
265, 88 Neb. 604; Allen y. Chicago, 
B. & Q. R.:Co., 118 N.W. 655, 82 Neb. 
726, 23 L.R.A.N.S. 278; Ault v. Ne- 
braska Tel. Co., 118 N.E. 73, 82 Neb. 
434, 130 Am.S.R. 686; Sheibley v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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on appeal must be satisfied that the jury was not | misled by the error in giving the instruction, to the 


116 N.W. 1035, 81 Neb. 795; 
Morrow v. Barnes, 116 N.W. 657, 81 
Neb. -688;7 Maxson vo\J. , 2. Case 


Threshing Mach. Co., 116 N.W. 281, 


Fales, 


81 Neb. 546, 16 L.R.A.N.S. 963; Neeley 
v. Trautwein, 113 N.W. 141, 79 Neb. 
751; Lincoln Traction Co. v. Brook- 
over, 111 N.W. 357, 77 Neb. 221. 
Nevy.—State v. Donovan, 10 Nev. 


36. 

N.H.—Monroe y. Connecticut River 
Lumber Co., 39 A. 1019, 68 N.H. 89; 
Cooper v. Grand Trunk R. Co., 49 N.H. 
209; Hoitt-v. Holcomb, 32 N.H. 185; 
Gibson v. Stevens, 7 N.H. 352. 

N.J.—Larsen v. Raritan Valley 
Farms, 162 A. 737, 109 N.J.Law 363; 
Brown v. Spence, 75 A. 154, 79 N.J. 
Law 452. 

INGY 


4 puppet LoL NWS: 
662, 166 App.Div. 390 [aff 114 N.E. 
1065, 219 N.Y. 653]; Hurley v. Olcott, 
119 N.Y.S. 430, 134 App.Div. 631 [mo- 
tion den 119 N.Y.S. 1129, 136 App.Div. 
888, and aff 91 N.E. 270, 198 N.Y. 132, 

28 L.R.A.N.S. 238]; Butler v. Ga- 
zette Co., 104 N.Y.S. 637, 119 App.Dtv. 
767; McAfee v. Dix, N.Y.S. 464, 
101 App.Div. 69; Nelson v. Young, 
87 N.Y.S. 69, 91 App.Div. 457. [aff 
Ta Ne hie 1146," 18.0 2 ING Yorsp3 Iai ek Eee 
Alsing Co. v. New England Quartz, 
SLC. OO on NEY. Ss) 84766 ADD. Div, 
473 [aff 66 N.E. 1110, 174 N.Y. 536]. 


N.C.—Kennedy v. Western Union 
Telegraph Co., 161 S.E. 396, 201 N.C. 
756; Bonapart v. Nissen, 151 S.E. 
94, 198 N.C. 180; Fleming v. Charlotte 
Blectrie Ry. Co., 136 S.E. .723,; 1938 
N.C. 262; Purnell v. Rockingham R. 
Co., 130. S.B. 313,190 N.C: 5735, Delig- 
ny v. Tate Furniture Co., 86 S.E. 980, 
175 N.C. 189; McCurry v. Purgason, 
87 S.E. 244, 170 N.C. 463, Ann.Cas. 
1918A 907; Lupton v. Southern Ex- 
press Co., 86 S.E. 614, 169 N.C. 671; 
Atlantie Fruit Distributors v. Fos- 
ter 685) jo. oO. 169) INCC< 3954 Reyn- 
olds v. Palmer, 83 S.H. 755, 167 N.C. 
454: McNeill v. Atlantic Coast Line R. 
Co., 83 S.E. 704, 167 N.C. 390; Wheel- 
er vy. Cole, 80 S.B. 241, 164 N.C. 378; 
‘Bird v. Bell Lumber Co., 79 S.E. 448, 
163 N.C. 162; In re Big Cold Water 
Creek Drainage Dist., 78 S.E. 14, 162 
N.C. 127; Speight v. Seaboard Air 
Line Ry., 76 S.E. 684, 161 N.C. 80; 
Revis v. City of Raleigh, 63 S.E. 1049, 
150 N.C. 348; Dayvis v. Western Un- 
jon Tel. Co.,-51°S.E. 898, 139 N.C.°.79; 
Chaffin v. Fries Mfg., etc., Co., 47 S. 
He 226 135; Ne€2°95 5 Td, 48 SiS. U0, 
136 N.C. 364; Fleming v. Southern R. 
Co., 44. S.E. 551, 132 N.C. 714; Id., 42 
S-E. 905, 131) N:C. 476. 


N.D.—Wyldes v. Patterson, 153 N. 
W. 630, 31 N.D. 282; Carpenter v. Vil- 
lage of Dickey, 143 N.W. 964, 26 N. 
D. 176; Buchanan vy. Minneapolis 
Threshing Mach. Co., 116 N.W. 335, 
17 N.D. 343; Gagnier v. Fargo, 96 
N.W. 841, 12 N.D.-219. 


Ohio.—Dayton Biscuit Co. v. Aerni, 
177 N.E. 775, 40 OhioApp. 49; Goebel 
v. Hummel, 153 N.E. 223, 21 OhioApp. 
486; Koch y. Pond, 19 OhioApp. 1; 
Oyler v. Stokes, 16 OhioApp. 427; 
Cincinnati Traction Co. v. Dannefels- 
er, 3 Ohio App. 220, 35 Ohio Cir.Ct.R. 
622 [aff 112 N.E. 1081, 92, Ohio St. 
524]; Brown v. Lane, 32 Ohio C.A. 
305;. Gilmore v. Alberry, 29 Ohio C. 
A. 437; Maumee Valley R., etc., Co. 
v. Hanaway, 28 Ohio C.A. 17; Ford v. 
Reamsnider, 26 Ohio Cir.Ct.N.S. 535; 
Champney v. Braun, 23 Ohio Cir.Ct. 
NES: 533; Cincinnati Tract: “Co. vy. 
Dannenfelser, 20 Ohio Cir.Ct.N.S. 553; 
Cleveland Electric R. Co. v. Pifer, 20 
@Ohior VCir:Ctsn:s, =)435; Smillie v. 
Cleveland R. Co., 20 Ohio Cir.Ct.N.S. 
302; Powers v. Boehme, 17 Ohio Cir. 
Ct.N.S. 37; Smith v. State, 34 Ohio 
OimnCt 6615 


Okl.—Cushing Refining & Gasoline 
Co. v. Deshan, 300 P. 312, 149 Okl. 225; 
Tradesmen’s Nat. Bank of Oklahoma 
City. v. Harris, 291 P, 38, 145 Okl. 54; 
U. S. Fire ‘Ins, Co: 'v. Whitchurch, 
280 P. 8384, 138 Okl. 182; Barnsdall 
Nat. Bank v. Dykes, 277 P. 219, 136 
Okl. 226; White v. Little, 268 P. 221, 
131 Okl. 1382; Bucktrot v. Partridge, 
266..P. %42,0 130) OK) 1265) ucktrot'y. 
Partridge, “265 P.2768, 180 Okl’ 122; 
First State Bank of Inola v. Dicker- 
son, 245 P. 54, 119 Okl. 103; Rubin vy. 
Greenwood, 244 P. 785, 116 Okl. 194; 
Trimble v. Smith, 225-P. 364, 98 OKl. 
250; Muskogee Wlectric Traction Co. 
Vv. Richards; 222) P.'265, 97 Okl. 61; 
Sand Springs Ry. Co. v. Westhafer, 
218 P. 525, 92 Okl. 89; Missouri, O. 
& G. Ry Cos vi Smith, 155 BP. 233,55 
Okl. 12; Weller v.. Dusky, 151 P. 
606, 51 OkKl. 77; Missouri, O. & G. Ry. 
Co. v. Collins, 150 P. 142, 47 Okl. 761; 
Chickasha St. Ry. Co. v. Marshall, 
UA P12 48 Ok) S192 | Birst oNat. 
Bank v. Ingle, 132 P. 895, 37 Okl. 276. 


Doreen tes v. Savage, 59 P. 461, 
36 Or. 26 


pea Mee v. Bickerton, 96 A. 
1092, 251 Pa. 466; Watson v. Monon- 
gahela River Consol. Coal & Coke Co., 
93 A. 625, 247 Pa. 469; Powell v. S. 
Morgan Smith Co., 85 A. 416, 237 Pa. 
272; Murphy v. Dyer, 72 A. 276, 223 
Pa. 18; Karl v. Juniata County, 56 
A. 78, 206 Pa. 633; Sharer v. Dob- 
bins, 45 A. 660, 195 Pa. 82; Kramer 
v. Winslow, 25 A. 766, 154 Pa. 637; 
Kitay v. Halpern, 158 A. 309, 104 Pa. 
Super. 167; Commonwealth v. Vin- 
cent, 98 Pa.Super. 282; Potter v. 
Pittsburgh R. Co., 43 Pa.Co. 308. 


‘Porto Rico.—Ortiz v. Ezquiaga, 10 
Porto Rico Fed. 350. 


S.C.—Beaufort Truck Growers’ 
Ass'n y. Seaboard Air Line Ry. Co., 
132 S.E. 819, 1384 S.C. 474; Strickland 
v. Southern Ry. Co., 97 S.E. 695, 111 
8.C. 248; Anderson v. Merchants’ 
Grocery Co., 84 S.E. 109, 99 S.C. 383; 
Tucker v. Clinton Cotton Mills, 78 
S.E. 890, 95 S.C. 302; Savings Bank 
of Ft. Mill v. Alexander Sprunt & Son, 
67 S.E. 955, 86 S.C. 8; Barksdale v. 
Charleston & W. C. Ry. Co., 64 S.E. 
1013, 83 S.C. 287; Alexander v. Caro- 
lina Mills, 64 S.-H... 914,. 83 S:C. 17; 
Goodwin v. Atlantic Coast Line R. 
Co., 64 S.H. 242, 82 S.C. 321; Colum- 
bia, N. & L. R. Co. v. Laurens Cotton 
Mills, 61 S.BE. 1089, 62° S.E--1119, 82 
S.C. 24; Cannon v. Dean, 61 S.E. 1012, 
80 S.C. 557; Bowick v. American Pipe 
MirinCon 48 “Si 276) 69 o.6., 360. 
Montgomery v. Delaware Ins. Co., 67 
S.C. 399, 45 S.H. 934; McGhee v. Wells, 
Se Leet 529, 57 S.C. 280, 76 Am.S.R. 


Tenn.—Knoxville, etce., R. Co. v. 
Wyrick, 42 S.W. 4384, 99 Tenn. 500; 
Haire v. Smith, 5 Tenn.Civ.A. 304. 


Tex.—St. Louis, etc., R. Co. v. Me- 
Lain, 15 S.W. 789, 80 Tex. 85; Texas 
Refining Co. v. Sartain, (Civ.App.) 206 
S.W. 553 [error refused]; Hermann 
v. Bailey,’ (Civ.App.) 174 S.W. 865; 
Wofford v. Strickland, (Civ.App.) 160 
S:W. 6205": Gull Ci S&S. Mak y. Conv. 
Ideus, (Civ.App.) 157 S.W. 173; 
v. Wilson, (Civ.App.) 150 S.W. 255; 
Lutcher y. Grant, (Civ.App.) 143 S. 
Wis 11905 7 Texas & Ny “OL Re Cor vs 
Faulkner, (Civ.App.) 131 S.W. 619; 
Dixon y. Cruse, *(Civ.App.) 127 S.W. 
591; Atchison, T. & S. F. Ry. v. Seeg- 
er, 126 S.W. 1170, 59 Tex.Civ.App. 525; 
Missouri, K. & T. Ry. Co. of Texas v. 
Snow, 115 S.W. 631, 538 Tex.Civ.App. 
184; Galveston, H. & N. Ry. Co. v. 
Cochran, 109 S.W. 261, 49 Tex.Civ. 
App. 591; Houston & T. C. R. Co. v. 
Finn, (Civ.App.) 107 S.W. 94 [aff 109 
Sow.i918, LO, Tex: 511]5°) Thompson 
v. Planters’ Compress Co., 106 S.W. 
470, 48 Tex.Civ.App. 2385; Southern 


Pac: Co. v. Allen, 106 S.W. 441, 48 
Tex.Civ.App. 66; Industrial Lumber 
Co. v. Bivens, 105 S.W. 831, 47 Tex- 
Civ.App. 396; Chicago, R. 
Olt GN, Burns, (Civ. App.) 
1081 [aff 107 S.W. 49,101 mex: 329]; 
Missouri, K. & T. Ry. Co. of Texas v. 
Carter, 104 S.w. 910, 47 Tex.Civ.App. 
309; City of Austin vy. Forbis, (Civ. 
App.) 99 S.W. 132. 


Utah.—Hunt v. P. J. Moran, Inc., 
150 P. 953, 46 Utah 888; Rogers v. 
Rio Grande Western Re Conn o0esee 
1075, 32 Utah 367, 125 Am:S.R. 876; 
Loofborrow V. Utah Light & Ry. Co., 
88 P:. 19, 31 Utah 355; Mongan v. 
Ae eee Min. Co., 72 P. 688, 26 Utah 


Vt.—Cole v. North Danville Co-op. 
Creamery Ass’n, 151 A. 568, 103 Vt. 
32; Bonazzi v. Fortney, 110 A. 439, 94 
Vt. 263; Dyer v. Lalor, 109 A. 30, 
94 Vt. 103; Arnold v. Somers, 105 A. 
260, 92 Vt. 512; Bragg v. Laraway, 
27 A. 492, 65 Vt. 673; Manley’s Ex’r 
v. Staples, 26 A. 630, 65 Vt. 370. 


Va.—Clinchfield Coal Corporation v. 
Compton, 139 S.E. 308, 148 Va. 437, 
55 A.L.R. 1376; Lightner v. Osborn, 
127 S.E. 314, 142 Va. 19; Pocahontas 
Consol. Collieries Co. v. Hairston, 83 
S.E. 1041, 117 Va. 118; Ney v. Wrenn, 
84 S.E. i? PUTeVias 853 Chesapeake & 
O. Ry. Co. v. McCarthy, 76 S.H. 319, 
114 Va. 181; Adamson’s Adm’r_v. 
Norfolk & P. Traction Co., 69 S.E. 
1055, 111 Va. 556; City of Richmond 
v. Wood, 63 S.E. 449, 109 Va. 75; 
Truckers’ Mfg. & Supply Co. v- White, 
60 S.E. 630, 108 Va. 147; Virginia 
Portland Cement Cony. Luck, 49 S.IS. 
5¢7, 1085Va. 427" Southern’ R. Con y- 


Oliver, 47 S.E. 862, 102 Va. 710; Mill- 
er v. Newport News, 44 S.H. 712, 101 
Va. 432. 


Wash.—Hamm vy. City of Seattle, 
249 P. 778, 140 Wash. 427 [mod 255 
P. 655, 148 Wash. 700]; Ticknor v. 
Seattle-Renton Stage Line, 247 P. 1, 
139 Wash. 354, 47 A.L.R. 252; Heit- 
miller v. Prall, 184 P. 334, 108 Wash. 
382; McDorman v. Dunn, 172 P. 244, 
101 Wash. 120; Jensen v. Schlenz, 154 
P. 159, 89 Wash. 268; Caughren v. 
Kahan, 150 P. 445, 86 Wash. 3856; 
Gosky v. Seattle Taxicab & Transfer 
Co., 140 P. 342, 79 Wash. 425; Alas- 
ka S. S. Co. v. Pacific Coast Gypsum 
Co., 1388 P. 875, 78 Wash. 247; ow- 
ard v. Washington Water Power Co., 
134 P. 927, 75 Wash. 255, 52 L.R.A.N. 
S. 578; Murphy vy. Chicago, M. & St. 
PRP. Ry. Co., 120 P. 525, 66 Wash. 663; 
Cheichi vy. Northern Pac. Ry. Co., 
118 P. 916, 66 Wash. 36; Olmstead v. 
City of Olympia, 109 P. 602, 59 Wash. 
147; St. John vy. Cascade Lumber & 
Shingle Co., 101 P. 833, 53 Wash. 193; 
Portland & S. Ry. Co. v. Clarke Coun- 
ty, 93 P. 1083, 48 Wash. 509; Barclay 
v. Puget Sound Lumber Co., 93 P. 430, 
48 Wash. 241, 16 L.R.A.N.S. "140; Wik- 
strom v. Preston Mill Cones P. 213, 
48 Wash. 164; Starr v. "Adina Life 
Ins. Co:, 87 P. 1119, 45° Wash. 128; 
Kirkham v. Wheeler-Osgood Co., 81 
P. 869, 39 Wash. 415. 


W.Va.—Haldren y. Berryman, 155 
S.E. 125, 109 W.Va. 408; Karr v. Bal- 
timore & O. R. Co., 86 S.E. 48, 76 W. 
Va. 526; Styles v. Chesapeake & O. 
Ry. Co:, 59 S.E. 609, 62 "W.Va. 650; 
Huffman v. Alderson, 9 W.Va. 616; 


Wis.—Brennan vy. Healy, 145 N.W. 
641, 157 Wis. 37; Twentieth Century 
Co. v. Quilling, 117 N.W. 1007, 136 
Wis. 481; Pelton v. Spider Lake ‘Saw- 
mill, etc., Co., 112 N.W. 29, 182 Wis. 
219, 122 Am.S.R. 963; Egegett v. Allen, 
96 N.W. 808, 119 Wis. 635. 


{a] Illustrations.—(1) In an ac- 
tion involving the right of defendant 
to claim of plaintiff the payment of 
liquidated damages as stipulated for 
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prejudice of the complaining party,®® and, where a 
prejudicially erroneous charge states an independ- 
ent and positive rule of law, the principle of con- 
textual interpretation does not apply;°° 
where none of the instructions given is sufficient 
to supply the defect in erroneous instructions,®? or 
if the same fault is common to all instructions pur- 


porting to cover the whole ease,*” 


in a contract, an instruction that if 
the plaintiff refused to receive the 
goods, and ‘‘that thereby the defend- 
ant is entitled to recover such damag- 
es,”’ then, etc., is not objectionable, in 
that the court should have distinct- 
ly instructed as to the damages on 
breach where the other instructions 
sufficiently showed that the court 
meant to so instruct. Rock Island 
Plow Co. v. Rankin Bros. & Winn, 115 
S.W. 943, 89 Ark. 24. (2) That an 
instruction leaves the jury without 
guide as to what is a wrongful termi- 
nation of a contract is not ground for 
Objection, where other instructions 
fully advise them as to what conduct 
on the part of the contractor would 
justify termination of the contract. 
Moore v. Board of Regents for Nor- 
mal School in Dist. No. 2, 115 S.W. 
6, 215 Mo. 705. (3) The court’s ac- 
tion in approving requests, subject to 
such modification as may be given in 
the general charge, is not objection- 
able as misleading and requiring -the 
jury to reconcile inconsistencies, 
where the general charge covers all 
the law applicable. Goodwin v. At- 
lantic Coast Line R. Co., 64 S.E. 242, 
82 S.C. 321. (4) In an action for in- 
juries from being struck by a taxi- 
cab, in which an ordinance fixing the 
speed limit was excluded, because the 
accident was not shown to have oc- 
curred within the district named, a 
reference to the ordinance in the in- 
structions was not misleading, where 
the instructions, as a whole, made 
liability depend upon negligence, in- 
dependent of the ordinance. Gosky 
v. Seattle Taxicab & Transfer Co., 
140 P. 342, 79 Wash. 425. (5) In’an 
action on a liquur dealer’s bond where 
he contended that prior to the sale 
he had disposed of the business, and 
the plaintiff asserted that sale had 
not been consummated and was de- 
pendent on the county commissioners’ 
approval of the transfer of the li- 
cense to the purchaser, the fact that 
instructions given on behalf of plain- 
tiff might have been misleading, as 
stating that there could be no sale 
of the business without the approval 
of the county commissioners, will not 
warrant reversal, where the other in- 
structions clearly informed the jury 
that there might be a valid sale of 
the business regardless of the ap- 
proval of the county commissioners 
to the transfer of the license, etc. 
Massachusetts Bonding & Insurance 
Co.'v. State, 131 N.H. 398, 191 Ind. 595. 


[b] Where statement in instruc- 
tion, which is objected to is part of 
compound sentence, and the other 
part of the sentence obviates the al- 
leged error, the instruction is not er- 
roneous. Baltimore, etc., R. Co. v. 
Trennepohl, 87 N.E. 1059, 44 Ind.App. 
105. 


59. Cal.—Clark v. McElvy, 11 Cal. 
154. 

t1l.—Chicago Union Traction Co. vy. 
Hanthorn, 71 N.E. 1022, 211.111. 367; 
Springdale Cemetery Assoc. v. Smith, 
24 Ill. 480. 

Ind.—Citizens’ St. R. Co: v. Jolly, 
67 N.E. 985, 161 Ind. 80. 

iKMyi—Chicaso,. My taGe eka Co, AV. 
Stahr, 212 S.W. 115, 184 Ky. 529. 
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and so, 


there can be no 


Md.—Stem y. Crawford, 105 A. 780, 
33 Md. 579. 

Mo.—Bowen y. Epperson, 118 8.W. 
528, 136 Mo.App. 571. 

60. Allen vy. Edna Cotton Mill, 150 
S.E667, 198 NIC, 39: 


61. Edward Hines Lumber Co. v. 
Dickinson, 125 So. 93, 155 Miss. 674. 


62. Rice v. Kansas City, (Mo. 
App.) 16 S.W.(2d) 659; McDaniel v. 
Atlantic Coast Line Ry., 130 S.E. 208, 
190 N.C. 474. 


63. Necessity of covering entire 
law in single instruction see supra §§ 
578-580. 


64. See supra § 745. 


65. Ark.—American Hardwood 
Lumber Co. vy. Milliken-James Hard- 
wood Lumber Co., 216 S.W. 23, 140 
Ark. 544; Commonwealth Public 
Service Co. v. Lindsay, 214 S.W. 9, 139 
Ark. 283. 


Cal.—Anderson v. Seropian, 81 P. 
521, 147 Cal. 201; Livermore v. Stine, 
43 Cal. 274; Anderson v. Pickens, 4 
Pi(20)) 194118 Cal Appr 212 3) Cherry 
v. Delaney, 290 P. 895, 107 Cal.App. 
655; Grillich vy. Weinshenk, 222 P. 
160, 64 Cal.App. 474; Reinders v. Ol- 
sen, 214 P. 268, 60 Cal.App. 764. 

Colo.—Davis v. Shepherd, 72 P.. 57, 
31 Colo. 141;: Ames v. Patridge, 58 
P. 341, 13 Colo.App. 407; Hindry .v. 
McPhee, 53 P. 389, 11 Colo.App. 398. 


Conn.—Giddings v. Honan, 159 A. 
20 dik Conn’ 4735-79 PAL. Re 1205. 


Fla.—Atlantie Coast Line R. Co. v. 
Dees, 48 So. 28, 56 Fla. 127; Atlantic 
Coast Line R. Co. v. Crosby, 43 So. 
318, 53 Fla. 400; Montgomery v. Knox, 
3.90. 211, 23 Dla. 595. 

Ga.-—Darby v. Moore, 87 S.E. 1067, 
44 Case ore pOOUGHELHY Eye u@OG Va 
Williams, 77 S.E. 1538, 189 Ga. 357; 
Hilton & Dodge Lumber Co. v. In- 
gram, 70 S.E. 234, 1385 Ga. 696; Liv- 
ingston v. Taylor, 63 S.E. 694, 132 
Ga. 1; Western, etc., R. Co. v. Tate 
59) S.B: 2266.) 129 Ga. .526." “Atianta 
Consol Stoke Covey. Jones,» 427 Gok 
524, 116 Ga. 369; Southern Ry. Co. v. 
Bartlett, 162 S.E. 831, 44 Ga.App. 710. 

Idaho.—Breshears v. Callender, 131 
P. 15, 23 Idaho 348. 


Ill.——Peoria, etc., Terminal R. Co. v. 


Schantz, 80 N.B. 1041, 226 Til. 506; 
Trubey v. Richardson, 79 N.E. 592, 
224 Dll, a36;" Mobile, ete. Re Conv. 
Vallowe, 73 N.E. 416, 214 Ill. 124; 


Chicago City R. Co. v. Bundy, 71 N.B. 
28, 210 Ill. 39; Illinois Iron, ete., Co. 
v. Weber, 63 N.E. 1008, 196 Ill. 526; 
King v. Swanson, 216 IllApp. 294; 
McConnell v. Chicago Rys, Co., 199 
Tll.App. 490; Hitz v. Illinois Cent. R. 
Co., 183 Ill.App. 558; Coolahan vy. 
Marshall Field & Co., 159 Ill.App. 466; 
Moore v. Aurora, BE. & C. R. Co., 150 
Tll.App. 484 [aff 92 N.E. 578, 246 Til. 
56]; Colbeck v. Sampsell, 140 Ill. 
App. 566; McMaster v. Spencer, 129 
Il. App. 131; Cable Co. v. Elliott, 122 
Ill.App. 342; Chicago, ete., R. Co. v. 
Jamieson, 112 Ill.App. 69; O’Leary vy. 
Zindt, 109 LllLApp. 309. 

Ind.—Gray v. Blankenbaker, 121 N. 
BE. 84, 187 ‘Ind. 728: “Grand Trunk 
Western Ry. Co. v. Poole, 93 N.E. 26, 
175 Ind. 567; Bowman y. Bowman, 


a 


[$§ 748-749 


cure of such error by reading them together. 


[§ 749] (2) Omissions.°* 
rules hereinbefore stated,®* an omission to state the 
entire law in one instruction is not error if the omis- 
sion is reasonably supplied elsewhere, so that the 
charge as a whole fully and fairly presents the law 
applicable to the issues.°? 


In accordance with the 


55 N.E. 422, 153 Ind. 498; Hamilton 
v. Love, 58 N.E. 181, 54 N.B. 437, 152 
Ind. 641, 71 Am.S.R. 384; White v. 
New York, etc., R. Co., 42 N.E. 456, 
142 Ind. 648; Craig v. State, 26 N.E. 
842, 127 Ind. 286; Cline v. Lindsey, 11 
N.E. 441, 110 Ind. 337; Western Un- 
ion Tel. Co. v. Buskirk, 8 N.E. 557, 107 
Ind. 549; Louisville, ete, R. Co. v. 
Grantham, 4 N.E. 49, 104 Ind. 353; 
Wright v. Nipple, 92 Ind. 310; Wal- 
lace v. Ransdell, 90 Ind. 173; Harrod 
v. Bisson, 93 N.E. 1093, 48 Ind.App. 
549; Indianapolis Traction & Termi- 
nal Co. v. Springer, 93 N.E. 707, 47 
Ind.App. 35; American Sheet & Tin 
Plate Co. v. Bucy, 87_N.E. 1051, 43 
Ind.App. 501; Pittsburgh, ete., R. Co. 
v. Noftsker, 60 N.E. 372, 26 Ind.App. 
614; Maxon vy. Clark, 57 N.E. 260, 24 
Ind.App. 620; Lofland v. Goben, 44 
N.E. 558, 651, 16 Ind.App. 67. 


Iowa.—Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 
Iowa 904; Witt v. Latimer, 117 N.W. 
680, 139 Iowa 273; Breiner v. Nugent, 
111 N.W. 446, 136 Iowa 322; German 
Sav. Bank v. Fritz, 109 N.W. 1008, 135 
Iowa 44; Mitchell v. Pinckney, 104 
N.W. 286, 127 Iowa 696; De Goey v. 
Van Wyk, 66 N.W. 787, 97 Iowa 491; 
Albertson v. Keokuk, etc., R. Co., 48 
Iowa 292. 


Kan.—Glahn v. Mastin, 224 P. 68, 
115 Kan. 557; Gillies v. Linscott, 157 
P. 423, 98 Kan. 78 [aff on reh 160 P. 
213, 99 Kan. 215]; Atchison v. Ache- 
son, 57 P. 248, 9 Kan.App. 33. 

Ky.—Murphey’s Ex’x vy. Clinkinger, 
50 S.W.(2d) 942, 244 Ky. 336; Lex- 
ington, etc., Min. Co. v. Welburn, 11 
Ky.L. 307. 


Minn.—Fruit Dispatch Co. v. Mur-' 
ray, 96 N.W. 83, 90 Minn. 286; Peter- 
son v. Chicago, etc., R. Co., 39 N.W. 
485, 38 Minn. 511. 


Miss.—Clisby v. Mobile, ete., R. Co., 
29 So. 918, 78 Miss. 937. 

Mo.—Morrow v. Missouri Gas & 
Electric Service Co., 286 S.W. 106, 315 
Mo. 367; Orcutt v. Century Bldg. Co., 
. 5382, 214 Mo. 35; Brown v. 
Globe Printing Co., 112 S.W. 462, 213 
Mo. 641, 127 Am:!S. R.v627> |.Sensiiye 
Southern R. Co., 36 S.W. 367, 135 Mo. 
512; Spillane vy. Missouri Pac. R. Co., 
20 S.W. 293, 111 Mo. 555; Harrington 
v. Sedalia, 12 S.W. 342, 98 Mo. 583; 
Dougherty v. Missouri R. Co., 8 S.W. 
900, 11 S.W. 251, 97 Mo. 647; McKin- 
ney v. Martin-Holloran-Klaus Laun- 
dry Co., 200 S.W. 114, 198 Mo.App. 
386; Royle Mining Co. v. Fidelity & 
Casualty Co. of New York, 142 S.W. 
438, 161 Mo.App. 185; Bell v. Central 
Electric R. Co., 1083 S.W. 144, 125 Mo. 


App. 660; Mathew v. Wabash R. Co., 
78 S.W. 271, 81 S.W. 646; 115° Mos 
App. 468 [aff 26 S:Ct:'752, 199. US: 


605, 50 L.Ed. 329]; Weston v. Lacka- 
wanna Min. Co., 78 S.W. 1044, 105 Mo. 


App. 702. 
Neb.—Lord v. Roberts, 165 N.W. 
892, 102 Neb. 49; Coffey v. Omaha, 


etc., St. R. Co., 112 N.W. 589, 79 Neb. 
286; South Omaha v. Burke, 94 N.W. 
528, 8 Neb. (Unoff.) 314. 


Ohio.—Ohio, ete., Torpedo Co. v. 
Fishburn, 56 N.l, 457, 61 OhioSt. 608, 
76 Am.S.R. 437; Price v. Coblitz, 21 
OhioCir.Ct. 732, 12 OhioCir.Dec. 34; 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 750] 


[§ 750] (3) Nature of Error or Omission. 
cordingly, where the charge, taken as a whole, cor- 
rectly states the law it will not, as a general rule, 
be held defective because one portion thereof is argu- 
mentative,°® vague and indefinite,°*? confusing,*® in- 


Hollenden Hotel Co. 
OhioCir.Ct.N.S. 485. 
Oki.—Cushing Refining & Gasoline 
Co. v. Deshan, 300 P. 312, 149 Okl. 225; 
Curtis & Gartside Co. v. Pigg, 134 P. 
1255959 OKI 3i-/ Gulf, Cys ecsn ry Ry: 
Co. v. Taylor, 130 P. 574, 37 Okl. 99. 


Or.—U. S. Nat. Bank of La Grande 
v. Miller, 250 P. 1098, 119 Or. 682. 


S.C.—Humphries y. Union & Glenn 
springs: R: Cos=65 S.B.. 1051, 184 S.C} 
202; Lowrimore v. Palmer Mfg. Go., 
38 S.H. 430, 60 S.C. 1538. 


$.D.—Hedlun v. Holy Terror Min. 
@o5- 92 NiiWs.81, 16-S.Ds 264; 


Tenn.—L. & N. R. Co. v. Johnson, 7 
Tenn.Civ.A. 458. 


Tex.—Glover v. Houston Belt & 
Terminal Ry. Co., (Civ.App.) 163 S. 
W. 1063 [rev (Commn.App.) 213 S.W. 
597]; Galveston, etce., R. Co. v. Renz, 
59 SW. 280, 24 Tex.Civ.App: 335. 

Utah.—-McCornick vy. Queen of She- 
ba Gold Min.; ete., Co., 68 P. 820, 23 
Utah 71. 


v. Jackson, 22 


Va.—Richmond v. Wood, 63 S.E. 
449, 109 Va. 75; Truckers’ Mfg., etc., 
ie v. White, 60 S.E. 630, 108 Va. 
147. 


Wash.—Hoptowit v. Brown, 198 P. 
370, 115 Wash. 661; Wikstrom sv. 
pcos Mill Co., 93 P. 213, 48 Wash. 
164. 

W.Va.—Styles y. Chesapeake, etc., 
R.-Co., -59- S.., 609, 62. W.Va. 650. 

Wis.—Gussart v. Greenleaf Stone 
Co,, 114 N.W. 799, 134 Wis. 418. 


Wyo.—Wallace y. Skinner, 
221, 15 Wyo. 233. 


Soph 


{a] Illustration. — Instructions 
must be read as a whole, and, al- 
though plaintiff’s instruction may 


omit mention of defendants’ defenses, 
error, if any, is cured, where such 
defenses are supplied by instructions 
given on defendant’s behalf. Morrow 
v. Missouri Gas & Electric Service 
Co., 286 S.W.' 106, 315 Mo. 367. 


[b] Where instruction is sound 
within itself, it affords no ground of 
eriticism that the court failed in im- 
mediate connection therewith to 
charge some other principle or rule 
of law. Southern Ry. Co. v. Williams, 
77 S.E. 153, 139 Ga.) 357. 


{c] Mere numbering of para- 
graphs does not demand that each 
paragraph be complete. Cherry v. 
Delaney, 290 P. 895, 107 Cal.App. 655. 


66. Scarborough vy. Walton, 136 S. 
E. 830, 36 Ga.App. 428; Buckley v. 
Frankel, 159 N.E. 459, 262 Mass. 13. 


67. Satterfield v. Medlin, 130 S.E. 
822, 161 Ga. 269; MecLaughlin’s Store 
v. Copeman, 294 P. 523, 50 Idaho 214; 
Baker v. Omaha & C. B. St. Ry. Co., 
193 N.W. 841, 110 Neb. 246. 


68. In re Alexander’s Estate, 295 
P. 58, 111 Cal.App. 1; Wofford v. 
Strickland, (Tex.Civ.App.) 160 S.W. 
623. 


69. Appeal of Wheeler, 100 A. 13, 
91 Conn. 388. 


70. Connelly v. Deconinck, 155 A. 
231, 113 Conn. 287; Texas Telegraph 
& Telephone Co. v. Scott, 127 S.W. 
587, 60 Tex.Civ.App. 39. 

71. W.S.—Otis v. Pittsburgh-West- 
moreland Coal Co., 220 F. 595, 1386 €. 
C.A. 58 [cert den 35 S.Ct. 941, 238 U.S. 
639, 59 L.Ed. 1501]; Lee Line Steam- 
ers v. Robinson, 218 F. 559, 1384 C.C.A. 
287, L.R.A.1916C 358. 


TRIAL 
Ac- 


Ala.—Birmingham Ry., Light & 
Power Co. -v. Tate, 61 So. 32,7 Ala. 
App. 517. 

Ark.—Roberts v. Hass, 276 S.W. 
608, 169 Ark. 774. 

Cal.—Murray v. Kunde, 267 P. 158, 


91 Cal.App. 440. 


Conn.—Brennan v. Cassidy, 122 A. 
96, 99-Conn, 422: 


Ga.—R. J. & B. F. Camp Lumber 
Co. v. Strickland, 87 S.E. 413, 144 Ga. 
445; Southern Ry. Co. v. Jarrett, 93 
S.Em. 240, 20 Ga.App. 648. 

Mich.—Hutchison y. Westbrook, 
158 N.W. 135, 191 Mich. 484. 

Okl.—Rubin v. Greenwood, 244 P. 
785, 116 Okl. 194; Crowl v. Ross, 241 
PP evLoay iis Oki wore Kinehan® wi 
Capps, 229 P. 224, 100 Okl. 269. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. State, (Civ.App.) 163 S.W. 
338; Rodgers-Wade Furniture Co. v. 
Wynn, (Civ.App.) 156 S.W. 340. 

Wash.—Farley v. Fidélity Rent & 
ee O055242-.P. 10971387 Wash: 


[a] Illustrations.—(1) In an ac- 
tion by a passenger for an assault 
committed by a motorman, an _ in- 


struction of the court that the only 
defense was self-defense was held not 
erroneous in view of the entire 
charge. Birmingham Ry., Light & 
Power, Co. Vv. “Pate, 61 -So. 32; 1. Adan 
App. 517. (2) The error in a charge 
that any information that would put 
a prudent man on inquiry is notice of 
a dissolution of the firm is cured by 
a correct statement in the same para- 
graph of the charge. Rodgers-Wade 
Furniture Co. v. Wynn, (Tex.Civ. 
App.) 156 S.W. 340. (3) An instruc- 
tion that, “to make a valid contract, 
there must be a meeting of the minds 
of the parties thereto, that is, that 
both parties must understand the ma- 
terial terms thereof,” was not objec- 
tionable, as stating that contract was 
complete if parties understood mate- 
rial terms. Roberts v. Hass, 276 S.W. 


603, 169 Ark. 774. 

72. Schumann v. Karrer, 192 P. 
849, 184 Cal. 50; Kearney v. Bell, 117 
P9725, 7160) Cal 661. 

73. U.S.—Western Coal, ete., Co. 


v. Ingraham, 70 F. 219, 17 C.C.A. 71. 


Ark.—Louisiana, etc., R. Co. v. Rat- 
cliffe, 115: S.W. 396, 88 Ark, 524." St. 
Louis Southwestern R. Co. v. Graham, 
yh S.W. 700, 83 Ark. 61, 119 Am.S.R. 


Cal.—Schumann y. 
849, 184 Cal. 50; 
1s 


Karrer, 192 P. 
Kearney v. Bell, 117 
925, 160 Cal. 661. 
Tj1.—-Carter v. Cairo, V. & C. Ry. Co., 
88 N.B, 493,240 Dl. 152. 
4 Ind.—Brown :v. Anderson, 
3. 

Md.—Lurssen y. Lloyd, 25 A. 294, 76 
Ma. 360. 


Miss.—Gordon y. Sizer, 39 Miss. 805; 


N.Y.—Hiekenbottom v. Delaware, 
Ctc., RatCo., 25) NB 2798 22) INGYr oo 1 
5 Am.Neg.Cas. 336. . 

Va.—Adamson’s Adm’r vy. Norfolk 
& OP ae braction..Co., 46.9) Sib 10565) bL 
Va. 556. 

Wash.—Hammock v. Tacoma, 87 P. 
924, 44 Wash. 623. 

[a] Tlustrations.—(1) The  in- 
struction, in an action on an account 
stated, in which the defense was 
fraudulent procurement of defend- 
ant’s assent, that the jury should find 
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volved,®® lacking in elarity,7° seemingly misstates 
the law’! or does not state all of a rule of law’? 
with all its modifications or qualifications,’? gives 
undue prominence to particular facts or theories,’* 
is too general,’> or too broad,*® or is too nar- 


for defendant, if she had a certain 
belief when assenting, is not errone- 
ous because not stating such must 
have been the result of fraudulent 
representations by plaintiff, the jury 
having been told this by other in- 
structions, and the instructions being 
required to be read as a whole. Kear- 
ney vy." Bell, 117" P.. 925, t60° Cal. Get. 
(2) In an action for breach of a con- 
tract to drain plaintiff’s mine, an in- 
struction that, if defendant failed to 
construct the drain within a reason- 
able time, plaintiff could recover any 
resulting damages, being correct so 
far as it went, was not erroneous for 
not charging on a defense of waiver, 
where the court charged for defend- 
ant that, if plaintiff advised defend- 
ant that it need not put in the drain 
as agreed, plaintiff could not- com- 
plain that it was not done in a rea- 
sonable time, and, if the drain was 
afterwards put in by defendant with- 
in a reasonable time after request, 
plaintiff could not recover, it being 
sufficient if the instructions as a 
whole present the law of the case. 
Carter’ v..-Cairo,-V..°& Co Ry Co, 8s 
N.E. 498, 240 Ill. 152. (3) Where the 
instructions presented the law appli- 
cable to defendant’s theory of the 
ease and the qualifications necessary 
were explained in the instructions 
given at the request of plaintiff, and 
an instruction given at the request of 
defendant, the instructions are to be 
construed together, and plaintiff can- 
not complain of the incompleteness of 
the instructions for defendant. Ad- 
amson's Adm’r v. Norfolk & P. Trac- 
tion, Co,,, 69) SS. ,1055,, dle Vas 5568 


74. Boa v. San Francisco-Oakland 
Terminal Rys., 187 P. 2, 182 Cal. 93; 
Buckley v. Frankel, 159 N.E. 459, 262. 
Mass. i138; Dallas Consol. Electric St. 
Ry. Co. v. Chase, (Civ.App.) 118 S.W. 
188 fait °126-S.W. 1109, 403) Lexs Siva 
Southern Ry. Co. v. Grubbs, 80 S.E. 
749, 115 Va. 876. 


[a] MTliustrations.—(1) That the 
court in its charge repeated a former 
part of the charge on the right of 
recovery was not objectionable as 
singling out particular facts, where 
the court repeated several times the 
issue of contributory negligence, and 
when the charge as.a whole did not 
give undue prominence to plaintiff’s 
case. Dallas Consol. Electric St. Ry. 
Co. -v. Chase, (Civ.App.) 118 S.W. 783 
[aff 126 S.W. 1109, 103 Tex. 317]. (2) 
An instruction that if the plaintiff 
was assaulted by the conductor only 
because he refused to pay full fare 
the jury must find for plaintiff does 


jnot unduly emphasize plaintiff’s the- 


ory of the case, where defendant’s 
theory was correctly and strongly 
presented in other instructions for 
both, as instructions should be read 
as a whole. Southern Ry. Co. v. 
Grubbs, 80 S.E. 749, 115 Va. 876. 

75. Moffett Bros. & Andrews Com- 
mission Co. v. Kent, (Mo.) 5 S.W.(2d) 
395. 

76. Central of Georgia Ry. Co. v. 
sarrison, 77 S.E. 193, 12 Ga.App. 369; 
Drainville v. Follett, (R.I.) 147 A. 
664; Texas & N. O. R. Co. v. Ochil- 


tree, 136 S.W. 767,-104 Tex. 265 [aff 
(Civ.App.) 127 S.W. 584]. ‘ 
[a] Illustration. — As charges 


should be read together and consid- 
ered as a whole, a too broad general 
statement of the duty of a railroad 
company, on constructing its road, as 
to constructing’and keeping open cul- 
verts is not cause for reversal, where 
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row,‘* is inaccurate because of the use of a double 
negative,‘® or is objectionable because of the use of 


Latin words.*® 


Improper or erroneous use of terms or phrases 
in a particular portion of the charge is, as a general 
rule, not ground for complaint where the instruc- 
tions as a whole remedy the error.®° 
“sufficient” 
 cient,”’ or the inadvertent use of the word “defend- 

ant” instead of “plaintiff,’S? or “plaintiff” instead 


graphie error in using 


immediately afterwards the , court 
correctly charges the law directly ap- 
plicable to the facts. Texas & N. O. 
R. Co. vy. Ochiltree, 136 S.W. 767, 104 
Mexee 765 ate. CCivwApp.)) L227 Saw. 
584]. 


Ti ODICAS OME. Tas&e Jeapey. 
Brooks, 179 P. 924, 72 Okl. 208; Reim- 
ers v. Brennan, 164 P. 552, 84 Or. 53. 

78. Crozier v. Goldman, 111 S.E. 
666, 153 Ga. 162. 


{a] Illustration An _ instruction 
that, if the jury did “not” believe 
that defendant’s intestate gave plain- 
tiff a certificate of deposit, that he 
delivered it to him actually and con- 
structively, that it was ‘‘not’”’ done by 
the intestate in contemplation of 
death when he was in peril of death, 
that he intended it as a gift, and that 
it was accepted by plaintiff, then they 
should find for defendant, has been 
held not misleading in view of the 
entire charge, although inaccurate be- 
cause of the double negative. Crozier 
v. Goldman, 111 S.E. 666, 153 Ga. 162. 


79. Indianapolis Traction & Ter- 
minal Co. v. Thornburg, 125°N.E. 57, 
74 Ind.App. 642. 


[a] Zllustration.—An _ instruction 
on negligence “per se’ was not mis- 
leading because of the use of Latin 
words, when the whole instruction is 
considered. Indianapolis Traction & 
Terminal Co. v. Thornburg, 125 N.B. 
57, 74 Ind.App. 642. 

80. Cal.—American Marine Paint 
Co. v. Nyno Line, 233 P. 366, 70 Cal. 
App. 415. 

Conn.—Connelly v. 
Aree ol es Conn. 23%. 

Iowa.—Thompson v. City of Sigour- 
ney, 237 NW. 366, 212 Iowa 1348; 
In re Champion’s Hstate, 180 N.W. 
174, 190 Iowa 451. 

Mich.—Clifford v. Catholic Mut. Ben. 
Ass'n, 175 N.W. 242, 208 Mich. 448. 

Miss.—National Box Co. v. Henry, 
105 So. 854, 140° Miss. 397. 

Mo.—Claxton y. Pool, 167 S.W. 623, 
182 Mo.App. 13 [aff 197 S.W. 349]. 

Mont.—Rea v. Alfalfa Products Co., 
1Cle LOS MD oe LOU. 910) 

N.H.—Richard v. Amoskeag Mfe. 
Con100" Ay 88, 79 N.H. 380.8 ANUOR: 
1426. 

N.C.—McNeill ev. 


COzAvi 


Deconinck, 155 


Atilantie Coast 


Line R. Co., 83 S.B. 704, 167 N.C. 390. 

Okl.—Dalton v. Bilbo, 258 P. 274, 
HAC OKL 13.9; 

S.c.—Foster v. Tate, 162 S.H. 456, 
164 S.C. 432. 

Utah.—Harber v. Gledhill, 208 P. 


eM OOnOitai Wools 

[a] Tliustrations.—(1) The use of 
the word “agr eements” for the word 
“arguments” is not ground for rever- 
sal where the meaning and purport of 
the instruction as a whole is too clear 
to have been misunderstood by the 
jury. In re Champion’s Estate, 180 
INeVWee Lit Lo0nLowa 4b. .((2)) nan 
action by a wife for alienation of her 
husband’s affections, where an _ in- 
struction stated that defendant had 
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[$§ 750-751 


of “deceased,’”’? or instead of the name of an infant 
for whom plaihtiff is suing as next friend,** will not 


ordinarily render the charge fatally defective where 


General. 


Thus a steno- 
for “suffi- 


no right to interfere, 
chance cut off the possibility of fu- 
ture affection between plaintiff and 
her husband, the use of the expres- 
sion “by any chance cut off,’ instead 
of the expression “cut off any 
chance,” was cured by the rest of 


the instruction, which clearly indi- 
eated its meaning. Claxton v. Pool, 
167 S.W. 623, 182 Mo.App. 13 [aft 


197 S.W. 349]. (3) In an action for 
breach of a contract to feed sheen, 
where the instructions aS a whole 
charged that defendants were under 
no duty to continue after plaintiffs 
breached the contract by an unjustifi- 
able failure to pay a previous bill, 
the improper use of the word ‘‘can- 
cellation”’ in an instruction on such 
matter cannot be complained of. 
Rea vo Alfalfa “Products: /Co.; 16f "RP. 
708, 58 Mont. 90. 


1. Beaufort Truck Growers’ 
Ass'n v. Seaboard Air Line Ry. Co., 
CZs CLOe sete Cera 4. 


82. Central of Georgia Ry. Co. v. 
Hartley, 103 S.m. 259, 25.Ga.App. 110; 
Overstreet v. Street, (Mo.App.) 136 
S/We 7272 * Galveston,..H,.& 'S. A. Ry. 
Co. v. Wood, (Tex.Civ.App.) 124 S.W. 
478; McCollum vy. Buckner’s Orphans’ 
Home, 117 S.W. 886, 54 Tex.Civ.App. 

[a] Illustrations.—(1) In an ac- 
tion for injury in a crossing accident, 
the court’s use of “defendant” instead 
of ‘plaintiff’? in charging that plain- 
tiff could not recover if he had not 
exercised ordinary care to avoid the 
consequences of defendant’s negli- 
gence, if existing, or if it might rea- 
sonably be apprehended that it ex- 
isted, could not reasonably be mis- 
leading, especially where the charge 
otherwise stated the same principle 
of law correctly. Central of Georgia 
Ry. Co. v. Hartley,4 103° SB. 259) 25 
Ga.App. 110... (2) In an action on a 
check given for a horse, in which the 
defense was breach of warranty, an 
instruction that unless “defendant” 
guaranteed the mare to be sound, ete., 
instead of using the word “plaintiff,” 
was not reversible error, where the 
instruction as a whole showed that 
plaintiff was referred to. Overstreet 
v. Street, (Mo.App.) 1386 S.W. 727. 
(3) A charge exonerating defendant 
from liability, if “defendant” was 
guilty of contributory negligence by 
failing to exercise ordinary [care] in 
his shipment, is not rendered mislead- 
ing by the use of the.word ‘defend- 


ant” instead of ‘plaintiff,’ and the 
omission of the word “eare,”’ the 
peat being Fae Galveston, 


ED rece Sees LUA Mn 
App.) 124 S.W. 478. 


83. Albrecht v. Morris, 
48, 91 Neb. 442. 


[a] Thus an instruction in an ac- 
tion for causing death that contribu- 
tory negligence is negligence of plain- 
tiff is not prejudicial to defendant 
where the jury is also told that con- 
tributory negligence of decedent 
would prevent a recovery, and it ap- 
pears from the whole charge that the 
word “plaintiff” was inadvertently 


v. Word, (Tex.Civ. 


1386 N.W. 


and by any { used. 


it is not objectionable as a whole. 


[§ 751] ¢. Issues and Theories of Case—(1) In 
In accordance 
fore stated,®* if the charge as a whole is a fair and 
complete presentation of the issues and theories in- 
volved, error cannot, as a general rule, be predicated 
on a portion of the charge.*°® 


with the rules hereinbe- 


Albrecht v. Morris, 136 N.W. 
48, 91 Neb. 442. 


84. Pecos & N. T. Ry. Co. v. Tro- 
wer, 130 S.W. 588, 61 Tex.Civ.App. 53. 

[a] .Thus, in an action by a fa- 
ther individually, and as next friend 
for injuries to his infant son, an in- 
struction to find for plaintiff, if the 
jury found certain facts, unless they 


found “plaintiff guilty of contribu- 
tory negligence, being evidently a 
clerical mistake in the use of the 


word ‘plaintiff,’ instead of the name 
of the infant, was not ground for re- 
versal. Pecos. & N: T. Ry. Co: v; 
Trower, 130 S.W. 588, 61 Tex.Civ.App 
Bot 


85. See supra § 745. é 


86. U.S.—Porto Rico Ry., Light & 
Power Co. vy. Cognet, 3 F.(2d) 21 [cert 
den 45 S.Ct. 511, 268 U.S: 691, 69 L.Ed. 
1159]; United Autographie Register 
Co. v. Wight, 272 F. 545; Columbia 
Agricultural Co. v. Seid Pak Sing, 267 
F.1; Schultz v. Brown, 256 F. 187, 167 
C.C.A. 403. 


Ala.—Southern Ry. Co. v. Beaty, 103 
So. 658, 212 Ala. 608; Alabama Power 
Co. v. Hines, 92 So. 611, 207 Ala. 346; 
Smithson vy. Handley, 91 So. 447, 204 
Ala. 853;- Bail v: Guilt States Steel 
Co., 87 So. 612, 205 Ala. 148; W. F. 
Covington Mtg. Oz ave Ferguson, 85 
So. 726, 204 Ala. 192. 


Ariz.mMaryland Casualty Co. v. 
Sweek, 236 P. 720, 28 Ariz. 258. 


Ark.—Baltimore & O. R. Co. v. Me- 
Gill Bros. Rice Mill, 46 S.W.(2d) 651, 
185 Ark. 108; First Nat. Bank of 
Lepanto v. First Nat. Bank of Monet- 
te, 284 S.W. 781, 171 Ark. 379; Griffin 
v. Union Trust Co., 266 S.W. 289, 166 
Ark. 347; Eminent Household of 
Columbian Woodmen v. Howle, 206 S. 
W. 147, 186 Ark. 156; Rowland v. 
Arkansas Lumber Co., 186 S.W. 821, 
124 Ark. 180; Redman v. Hudson, 186 
S.W,. 38255124 Ark +26. 


Cal. Yoakam y. Hogan, 243 P. 21, 
198 Cal. 16; Fidelity & Casualty Co. 
of New York v. Paraffine Paint Co., 
204 P. 1076, 188 Cal. 184; Moore v. San 
Vicente Lumber Cos 165 P. 687, 175 
Cal. 212% Conner v. Butler, 298 P. 546, 
113 Cal.App. 502 Fountain v. Con- 
necticut Fire Ins. Co. of Hartford, 
(App.) 117 P. 680; Carpenter v. Ash- 
ley, 116 P. 983, 16 Cal.App. 302. 


Conn.—H. Williamson, Limited, v. 
Perry pA b0 rat el @enty Conn. 317; Dor- 
man v. Carlson, 137 A. 749, 106 Conn. 
200; Knox v. Binkoski, 123 A. 400, 99 
Conn. 582; Ladany v. Assad, 99) A. 
762, 91 Conn. 316. 


D.C.—Arnaud v. Langellotti, 50 App. 
DiC) 2.05, 269 B85. 

Ga,—Bryan v., Bryan, 155.S.H.n0 5, 
171 Ga. 218; Sims v. Sims, 146. (Sim: 
170, 167 Ga. 537; Atkinson v. J. B. 
Colt Coner4s S.E. 455, 167 Ga. 287; 
Hardeman v. Ellis, 135 S.-H 1954 62 
Ga. 664; Thompson v. Ammons, 129 
S.B. 539, 160 Ga. 886; Hall v. Tyson, 
128 S.H. 187, 160 Ga. 381; Cowan vy. 
Bank of Rockdale, 125 S.E. 194, 159 
Ga. 123; Mercantile Nat. Bank of 
Savannah v. Stein, 124 S.E. 697, 158 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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These rules have been applied to particular charges | which, standing alone, might be objectionable as not 


Ga. 894; Moore v. Walton, 123 S.B. 
812, 158 Ga. 408; Payne v. Franklin 
County, 116° Sth 6275 155 Gaz (209); 


Ricketson v. Ricketson, 107 S.E. 522, 
151 Ga. 540; Bryan v. Bryan, 76 S.E. 
563, 189 Ga. 51; Bandy Bros. v. Nor- 
ton Frierson’s Sons, 75 S.E. 626, 1388 
Ga. 515; Luke v. Hill, 73-S.E. 345, 137 
Ga. 159, 38 L.R.A.N.S.. 559; -Athens 
Mut. Ins. Co. v. R. H. Ledford & Son, 
68 S.E 91, 134 Ga 500; Livingston v. 
Taylor, 63 S.E. 694, 132 Ga. 1; Town- 
send v. Hames, 151 S.E. 665, 40 Ga. 
App. 834; Grimes v. Elliott, 151 S.E. 
536, 40 Ga.App. 739; Speir v. West- 
moreland, 149 S.H. 422, 40 Ga.App. 
302; Byrd v. Byrd, 141 S.E. 673, 37 Ga. 
App. 735; Horine v. Cox, 139 S.E. 591, 
37 Ga.App. 216; Central of Georgia 
Ry. Conv Hyans 134 Shiu l2235. Ga. 
App. 438; Hill v. Security Loan & 
Abstract’. Cos —132-" Ssh 107535 Ga; 
App. 93; Hutcheson vy. Browning, 129 
S.E. 125, 34 Ga.App. 276; Riverside 
Academy v. Urigh, 126 S.E. 900, 33 Ga. 
App. 455; Bailey v. Barron G. Collier, 
INnGys 4.26) Sh. 3005°33 (Ga-Apps 02.723 
Kenimer v. Henderson, 122 S.E. 820, 
32 Ga.App. 203; Atlantic Paper & 
Pulp Corporation v. Pritchard, 121 S. 
r.. 525, 81 “Ga-App: 5783 MeHan. wv. 
McHan, 117 S.E. 332, 30 Ga.App. 190; 
Port Wentworth Terminal Corpora- 
tion v. Leavitt, 110 S.E. 686, 28 Ga. 
App. 82; Hening & Hagedorn y. Glan- 
ton, 108 S.E. 256; 27 Ga.App. 3389; 
Mosteller v. Davis, 107 S.E. 612, 27 
Ga.App. 71; Day v. Bank of Sparks, 
107 S.E. 272, 26 Ga.App. 718; Barrett 
v. Maynard, 100 S.E. 779, 24 Ga.App. 
298; May Bros. v. Srochi, 97 S.E. 277, 
23 Ga.App. 33; Cosby v. Reid, 94 S.E. 
824, 21 Ga.App. 604; Shores-Mueller 
Co. v. Bell, 94 S.E. 83, 21 Ga.App. 194; 
Augusta-Aiken Ry. & Electric Corpo- 
ration v. Sibert, 76 S.E. 1044, 12 Ga. 
App t63s. bile. Earris.3(5.Sat.) b18, 
11 Ga.App. 358; L. McManus Co. v. 
Drexel Furniture Co., 68 S.E. 859, 8 
Ga.App. 158. 


Tdaho.—McShane v. Quillin, : 
554, 47 Idaho 542; Morton v. Whit- 
son, 260 P. 426, 45 Idaho 28; Walker 
v. Idaho Lettuce Co., 258 P. 931, 44 
Idaho 478. 


T1l.— Village of St. Anne v. Cincin- 
Nati, Tayié?C.. Ri2Coy 134 NeW 42. 801 
414; Belskis v. Dering Coal Co., 
EOD corns 262) ren alibi) Di: 
App. 85]; Bank of Sandoval v. First 
Nat. Bank of Sandoval, 216 I1ll.App. 
571; Dettmer v. Illinois Terminal R. 
Co., 210 Ill.App. 653;~Drda y. Illinois 
Terminal \R.' ‘Co;, (210 -DlApp..: 640; 
Thorne v. Southern Illinois Ry. & 
Power Co., 206 Ill.App. 372; Rowden 
v. Travelers’ Protective Ass’n of 
America, 201 Ill.App. 295; McIntire v. 
Morris, 199 Ill.App. 20; St. Louis,- I. 
M. & S”Ry. Coxv. H. H. Mall Const. 
Co., 194 Ill.App: 146; Moore v. Illinois 
Commercial Men’s Ass’n, 166 Ill.App. 
38. 


aad 
id 


Ind.—Spry v. Logansport Loan & 
Trust Co, 133. No 827, 194. Ind. 522: 
Gray v. Blankenbaker, 121 N.E. 84, 187 
Ind. 728; Kemery v. Zeigler, 109 N.E. 
774, 184 Ind. 144; Wabash R. Co. v. 
Gretzinger, 104 N.E. 69, 182 Ind. 155; 
Fletcher v. Stutz Automobile Co. of 
America, (App.) 168 N.E. 585; Egbert 
v. Egbert, 168 N.E. 34, 90 Ind.App. 1; 
Standard Auto Ins. Ass’n v. Reese, 149 
N.E. 137, 83 Ind.App. 500; United 
Automobile Ins. Ass’n of Indianapolis 
v. Henderson, 139° N.E. 680, 81 Ind. 
App. 231; Terre Haute Brewing Co. 
v. Ward, 102 N.E. 395, 105 N.E. 58, 56 
Ind.App. 155. 


Iowa.—Farmers’ Trust & Savings 
Bank of Spencer v. De Wolf, 233 N.W. 
524, 212 Iowa 312; McDonald v. Pad- 
zensky, 224 N.W. 824; McDonald v. 
Robinson, 224 N.W. 820, 207 Iowa 


- 


12938, 62 A.L.R. 1419; Wisdom v. Farm 
Property Mut. Ins. Ass’n of Iowa, 
202 N.W. 4, 199 Towa 408; Guy v. 
Payne, 191 N.W. 991, 195 Iowa 1045; 
Ottoway v. Milroy, 123 N.W. 467, 144 
Iowa 631. 

Kan.—Wingrove v. People’s Nat. 
Bank, 275° P. 150, 127 Kan. 7225), Farm-= 
ers’ State Bank of Speed v. Brenneke, 
240 LPs 5, else kKan? 251). 109) Ikan. 
508; Phillips v. Soper, 239 P. 968, 
119 Kan. 389; Spencer v. Agnew, 210 
P. 485, 112 Kan. 182; Lamb v. Lemon, 
177 P. 4, 103 Kan. 607; Williamson 
Vv. Prairie O1l\& Gas/Co., 146 P. 316, 
94 Kan. 238. 

Ky.—Cooper v. Washington, 157 S. 
W. 1, 154 Ky. 248. 

Me.—Allard v. La Plain, 130 A. 737, 
125 Me. 44; State v. Intoxicating Liq- 
uors, 117 A. 588, 121 Me. 438. 

Md.—Guth v. Elliott, 148 A. 216, 158 
Md. 243; Lansburgh v. M. P. Howlett 
Fish & Oyster Co., 138 A. 269, 152 Md. 
312; Fleisher v. Ensminger, 118 A. 
153, 140 Md. 604. 

Mass.—Fiske v. Ballou, 163 N.E. 
165, 264 Mass. 530; Altman v. Good- 
man; 150 ) NoaB. 834," 255 : Mass.) 47; 
Cereghino v. Giannone, 142 N.E. 153, 
247 Mass. 319; Joseph S. Waterman & 
Sons v. Hook, 141 N.E. 596, 246 Mass. 


522, 30 A.L.R. 440; Ryder v. Bilis, 
134 N.E. 692, 241 Mass. 50; Cornell- 
Andrews Smelting Co. v. Boston & 


PP, RY Corporation, | 102 N.S 6252-245 
Mass. 381; Burke v. Hodge, 97 N.B. 
920, 211 Mass. 156, Ann.Cas.1913B 381; 


Marcy v. Shelburne Falls & C. St. 
Ry..-Coz, 96° NH -130, 210) Mass e195 
Woods v. Lowe, 92 N.E. 772, 207 
Mass. 1. 

Mich.—Bresch v. Wolf, 220 N.W. 


737, 243 Mich. 638; Tabor v. Glover, 
201. N.W. 480, 229 Mich. 387; . Mc- 
Namara v. BE. W. Ross Co., 196 N.W. 
336, 225 Mich. 335; Garfield v. Mans- 
field Steel Corporation, 194 N.W. 526, 
223 Mich. 694; Henderson v. Hender- 
son, 172 N.W. 623, 206 Mich. 36; De- 
vich v. Dick, 143 N.W. 56, 177 Mich. 
173; Weidman vy. Phillips, 124 N.W. 
40, 159 Mich. 380; Custard v. Hodges, 
119 N.W. 583, 155 Mich. 361. 

Minn.—Johnson v. Larson, 224 N.W. 
466, 177 Minn. 60; Johnson v. Ander- 
son, 216 NEW. 237) 120 Minn -5it4s 
Hoy v. Nichols, 212 N.W. 530, 170 
Minn. 191; Splettstoesser vy. Franke, 
188 N.W. 215, 152 Minn. 140; La- 
moreaux & Champlin v. Norman, 187 
N.W. 606, 151 Minn. 489; R. W. Bon- 
yea Piano Co. vy. Wendt, 160 N.W. 
1030, 135 Minn. 374; Thysell v. Mc- 
Donald, 159 N.W. 958, 134 Minn. 400, 
Ann.Cas.1917C 1015. 


Miss.—Harris v. Sims, 124 So. 325, 
155 Miss. 207. 

Mo.—WNeal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146; Cullen v. Johnson, 


29 S.W.(2d) 39, 325 Mo. 253; Leim- 
kuehler v. Wessendorf, 18 S.W.(2d) 
445, 323 Mo. 64; State ex rel. North 


British & Mercantile Ins. Co. v. Cox, 
270 S.W. 113, 307 Mo, 194 [quashing 
op in part (App:) 257 'S.W..520, 216 
Mo.App. 168]; Price v. Barnes’ DEs- 
tate, 254 S.W. 33, 300 Mo. 216; Bleish 
v. Rhodes, 242 S.W. 971; Cassin v. 
Lusk, 210 S.W. 902, 277 Mo. 6638; Pat- 
terson v. Evans, 162 S.W. 179, 254 Mo. 
293; Kendrick v. Ryus, 123 S.W. 937, 
225 Mo. 150, 185 Am.S.R. 585; Royal 
Indemnity Co. v. Poplar Bluff Trust 
Co., 20 S.W.(2d) 971, 223 Mo.App. 908; 
Daviess County Bank vy. Grantham, 
(App.) 13 S.W.(2d) 1079; Vaughn v. 
May, (App.) 9 S.W.(2d) 156; Sitts 
v. Daniel, (App.) 284 S.W. 857; War- 
sham v. Lewis, (App.) 281 S.W. 82; 
Malone v. Harlin, 278 S.W. 806, 220 
Mo.App. 102; Durfee v. Crabtree, 
(App.) 276 S.W. 1035; Hayes v. St. 


»., (App.) 
City of Salisbury v. 
Lynch-McDonald Const. Co., (App.) 
261 S.W. 356; Hyde v. Henman, 
(App.) 256 S.W. 1088; Burrows v. Pu- 
litzer Pub. Co.; (App.) 255 S.W. 925; 
B. F. Sturtevant Co. v. Ford Mfg. Co., 
(App.) 254 S.W. 419 [rev on other 
grounds 288 S.W. 59, 315 Mo. 1025]; 
B. F. Sturtevant Co. v. Ford Mfg. Co., 
(App.) 253 S.W. 76; Gill v. Sovereign 
Camp, W. O. W., 236 S.W. 1073, 209 
Mo.App. 63; Dollins v. Robinson, 
(App.) 236 S.W. 1063; Joyce v. Mis- 
souri & Kansas Telephone Co., (App.) 
211 S.W. 900; Fiester v. Drozda, 
(App.) 185 S.W. 748; Richardson v. 
Touchstone, (App.) 180 S.W. 1010; 
Gillfillan v. Sehmidt, 151 S.W. 161, 
167 Mo.App. 709; Bank of Buffalo v. 
Reagan, 146 S.W. 1182, 163 Mo.App. 
529; Gold v. S. Pian Time Payment 
Jewelry Co., 145 S.W. 1174, 165 Mo. 
App. 154; Powell v. City of Columbia, 
134 S.W. 76, 154 Mo.App. 239. 

Mont.—Heinrich v. Kirby, 208 P. 
897, 64 Mont. 1; Hunt v. Van, 202 P. 
573, 61 Mont. 395. 


Neb.—Reed v. Wellman, 193 N.W. 
261, 110 Neb. 166; Weary v. Wester- 
ing, 192 N.W. 324, 109 Neb. 764; Fel- 
lers v. Howe, 184 N.W. 122, 106 Neb. 
495; Kinney v. Chicago, B. & .Q. R. 
Co., 188 N.W. 577, 92 Neb. 383; Moss- 
lander v. Armstrong, 134 N.W. 922, 
90 Neb. 774. 


Nev.—Ramezzano v. Avansino, 
P. 681, 44 Nev. 72. 


N.H.—Richard v. Amoskeag Mfg. 
Cote109s An 88, 30.9 oN. Ei. 93.8 0528 AER. 
1426. 


N.J.—J. D. Loiseaux Lumber Co. 
v. O’Reilly, 141 A. 763, 104 N.J.Law 
510; ‘Potter Printing Press Co. v. 
Newark Daily Advertiser Pub. Co., 83 
A. 969, 82 N.J.Law 671; Singer v: 
Home Ins. Co. of America, 135 <A. 
274, 4 N.J.Misc. 1044; Helstowski v. 
Greenberg, 126 A. 615, 2. N.J.Misc. 
1094 [aff 130 A. 918,101 N.J.Law 560]. 


N.Y.—Nichols v. Wharton, Inc., 166 
N.Y.S. 51, 179 App.Div. 62 [aff 123 N. 
BE. 880, 226 N.Y. 611]; Smith v. Hut- 
ton, 123 N.Y.S. 656,.138 App. Div. 859 
[aff 96.N.B. 1130, 203 No¥594]- 


N.C.—Russell vy. City of Wilming- 
ton, 125 S.Bov292,192) N.C. 48030 In te 
Creecy’s Will, 129 S.E. 822, 190 N.C. 
301; Hoggard v. Mitchell, 104 S.E. 
561, 180 N.C. 255; Campbell v. Sloan, 
101 S.B. 529, 179 N.C. 76; Lee v. Park- 
CD) OS, (O-e me el hte, INO Sai en Corroie 
& Wilson v. Stewart & Jones, 79 S. 


Louis-San Francisco Ry. Co., 
264 S.W. 683; 
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Ey 11005 Wes Neel bs kearney . ve 
Seaboard Air Line Ry., 74 S.E. 593, 
PRISHONEC@s, pers. 


N.D.—Timm vy. Arvidson, 227 N.W. 
59, 58 N.D. 634; La Porte v. Van Bus- 
kirk, 217 N.W. 173, 56 N.D. 276; Farm- 
ers’ State Bank of Gwinner vy. First 
Nat., Bank, 199 IN.W. 961, 51. NoD.i2255 
Goldstein v. Northern Pac. Ry. Co., 
tC AN ING Wo E430 37) WIN, le C02 ine ae 
1918A 612; Halverson v. Lasell, 157 
N.W. 682, 33 N.D. 613; Stoll v. Davis, 
144 N.W. 443, 26 N.D. 373. 


Okl.—Wallerstedt v. Sultan, 278 P. 
632, 137 Okl. 153; Knupp v. Hubbard, 
265) 2. .183,180 OK] Lil) Lensdale ave 
Schlegel, 171 P. 330, 68 Okl. 31; Harn 
v. Patterson, 160 P. 924, 58 Okl. 694. 


Or.—Ritchey v. Tubandt, 247 P.: 
1081, 119 Or. 69; Laubhein v. Hols- 
man, 225°P. £90,,111 "Oras; Bean! vz 
Tripp, 195 P: 355, 99 Or. 216;+Hurst 
V. Hill, 188 P= 973, 93 Or. 7811 seReim=— 
ers v. Brennan, 164 P. 552, 84 Or. 58; 
Schaller v. Pacific Face Brick Co., 
LO eA OLs eo COLORS Dons 

Pa.—Parish Mfg. Corporation v. 
Martin-Parry Corporation, 131 A. 710, 
285 Pa. 181; Jones v. Scranton Coal 
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applicable to the pleadings,®" issues,** or evidence,*® 
or because they ignore issues or theories®® or de- 
fenses,°! or withdraw issues®? or evidence,®* or be- 
eause they are inartificial,®* or refer to abandoned 
causes of action,®® or are on issues on which no re- 
The rules have also been 


covery could be based.°® 


Co., 118 A. 219, 274 Pa. 312. 


R.I.—Butterfield v. Bernier, 148 A. 
581. 


S.C.—Kirven v. Kirven, 160 S.E. 
432, 162 S.C. 162; General Motors Ac- 
ceptance Corporation v. Chestnut, 155 
S.B..231; 158 S.C..42; Duncan vieRec- 
ord) Pub: Co., 143 SB '31; 145 S:C. 196, 
Mallard v. Duke, 126 S.E. 525, 131 S. 
C. 175; Home Bank of Barnwell v. 
Mixonty2t) 1S3E. 78% 28 oS.C211310; 
Jones v. Kirby, 116 S.E. 446, 123 S.C. 
358; Sheriff v. Cartee, 113 S.E. 579, 
121 S.C. 143; Lowe v. Ottaray Mills, 
UL §.0.°435,.93 S:.C.1420;. Farmers. v. 
Sellers, 72 S.E. 224, 89 S.C. 492; Bryan 
v. Donnelly, 69 S.E. 840, 87 S.C. 388; 
Lewis v. Pope, 68 S.E. 680, 86 S.C. 285; 
Lyles v. Western Union Telegraph 
Co., 65 S.E. 832, 84 S.C. 1, 137 Am.S.R. 
829. 

S.D.—Duprel v. Collins, 146 N.W. 
593, 33 S.D. 365; Perkins v. Franz, 128 
N.W. 594, 26 S.D. 436. 


Tex.—Moore v. Davis, (Civ.App.) 
16 S.W.(2d) 380 [aff (Commn.App.) 
27 S.W.(2d) 153, reh den 32 S.W.(2d) 
181]; Tanner v. Grisham, (Civ.App.) 
289 S.W. 146 [rev (Commn.App.) 295 
S.W. 590]; Bobbitt v. Bobbitt, (Civ. 
App: )im223 5; W.1 4785 ) Padgitt! “Bros. 
Co. v. Dorsey, (Civ.App.) 206 S.W. 
851; Texas Refining Co. v. Sartain, 
(Civ.App.) 206 S.W. 553; Texas & P. 
Ry. Co. v. White, (Civ.App.) 174 S.W. 
953; Watson v. Rice, (Civ.App.) 166 S. 
W. 106; Woodmen of the World v. 
McCoslin, 126 S,W. 894, 59 Tex.Civ. 
App. 574; Vann v. Denson, 120 S.W. 
1020, 56 Tex.Civ.App. 220. 


Utah.—Stuck v. Delta Land & Wa- 
tenon, 220. P19, 6s) Wtah 495; 
Harber v. Gledhill, 208 P. 1111, 60 
Utah 391. 


Vt.—In re Moxley’s Will, 152 A. 
Wise LOS Vital OOsPs Wittic  vao Burnap, 
132 A. 39, 99 Vt. 340; Dyer v. Lalor, 
109 A. 30, 94 Vt. 103; Green v. Laclair, 
99 A. 244, 91 Vt. 23; Green v. Stock- 
well, 89 A. 870, 87 Vt. 459. 


Va.—Culpepper v. Robie, 154 S.E. 
687, 155 Va. 64; Bukva v. Matthews, 
140 S.E. 674, 149 Va. 500; Hobbs v. 


Virginia Nat. Bank of Petersburg, 
128 S.H.746, 147 Va. 802 [rev on other 
grounds) 133 8°... 595, 147. Va. "80215 
Seaboard Air Line Ry. Co. v. J. E. 
131 S.E. 245, 144 Va. 
Richardson, 113 S.E. 
893, 133 Va. 441; Rosenberg v. Turner, 
98 S.BH. 763, 124 Va. 769; Clinchfield 
Coal Corporation v. Redd, 96 S.B. 836, 
123 Va. 420; City of Danville v. 
Thornton, 66 S.E. 889, 110 Va. 541. 


Wash.—Stubbe v. Baker, 273 P. 
732, 150 Wash. 514; Farley v. Fidel- 
ity Rent & Collection Co., 242 P. 1097, 
137 Wash. 485; Dyer v. Missouri 
State Life Ins. Co., 232 P. 346, 132 
Wash. 378 [aff on reh 236 P. 807, 1385 
Wash. 693]; Oliver v. Polson, 201 P. 
289, 117 Wash. 385; Travis v. Schneb- 
ley, 156 P. 400, 90 Wash. 463; Cal- 
houn, Denny & Ewing v. Whitcomb, 
155 P. 759, 90 Wash. 128 [aff on reh 
164 P. 61, 95 Wash. 700]; Van Dyke 
vy. Johnson, 144 P. 540, 82 Wash. 377; 
Kelly v; Navy Yard Route, 137 P. 444, 
77 Wash. 148. 

Wis.—Ohrmundt vy. Spiegelhoff, 184 
N.W. 692, 175 Wis. 214. 

[a] It is not improper to refer to 
“the issues” in the case without defin- 


Bowden & Co., 
154; Bourne v. 
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ing what the issues are, where the in- 
structions, considered together, leave 
no doubt as to the issues. Joyce v. 
Missouri & Kansas Telephone Co., 
(Mo.App.) 211 S.W. 900. 

87. Ala.—Jefferson County Burial 
Soc. v. Scott, 118 So. 644, 218 Ala. 354. 

ATK-——Chicago, o Eva iemes Am EMVen MeO. 
v. Jenkins, 40 S.W.(2d) 439, 183 Ark. 
1071. 

Cal.—Baillargeon vy. Myers, 
37, 180 Cal. 504. 


S25 ee 


Ga.—Kerr Glass Mfg. Co. v. Ameri- 
cus Grocery Co., 79 S.E. 381, 13 Ga. 
App. 512. 


Ill.—Stanton vy. Chicago City Ry. 
Co., 205 I1]l.App. 385 [aff 119 N.E. 291]; 
Alsdurf v. Big Four Wilmington Coal 
Co., 198 Ill.App. 15. 


Iowa.—Blake v. City of Bedford, 
151 N.W. 74, 170 Iowa 128. 


Ky.—W. M. Ritter Lumber Co. v. 
Jordan, 128 S.W. 596, 188 Ky. 522. 

Mo.—Missouri & Illinois Coal Co. 
v. Willis Coal & Mining Co., 235 S.W. 
119; Holman v’ City of Macon, (App.) 
177 S.W. 1078. 


Utah.—Smith v. San Pedro, L. A. & 
S: dan Ry Co.,.00) PR. 673535 Utah 1390, 


88. Budovsky v. Hadhazi, 111 A. 
179, 95 Conn. 388; Yeates v. Illinois 
Cent. R.-Co-, 89 NB 338,241 Tl. 265; 
Missouri & Illinois Coal Co. v. Willis 
Coal & Mining Co., (Mo.) 235 S.W. 
119; Counter v. Tiedeman, 163 N.E. 
915, 29 OhioApp. 489. 


89. Ala.—Beatty v. Palmer, 71 So. 
422, 196 Ala. 67. 


Ark.—C. H. Smith Tie & Timber 
Co. v. Weatherford, 121 S.W. 943, 92 
Ark. 6. 


Ga.—Leverett v. Nunn, 115 S.E. 906, 
154 Ga. 877. 


_Ind.—Union Traction Co. of In- 
diana v. Creque, 138 N.E. 267, 80 Ind. 
App. 12; Hays v. Hays, 97 N.E. 198, 
49 Ind.App. 298. 


Kan.—Lutz v. People’s State Bank 
of Minneola, 9 P.(2d) 997, 135 Kan. 
115. 

Mo.—Watson v. St. Joseph Coal 
Mining Co., 53 S.W.(2d) 895; Missouri 
& Illinois Coal Co. v. Willis Coal & 
Mining Co., 235 S.W. 119; Andrew v. 
Linebaugh, 169 S.W. 135, 260 Mo. 623: 
Cool v. Petersen, 175 S.W..244, 189 
Mo.App. 717; Gabriel v. Metropolitan 
St Ry. Co., 148 S.W. 168, 164 Mo.App. 
ov. 

Mont.—Hunt v. Van, 202 P. 578, 61 
Mont. 395. 

Tex.—Friedrich v. 
App.) 141 S.W. 1079; American Free- 
hold Land Mortg. Co. of London, 
Limited v. Brown, 118 S.W. 1106, 54 
Tex.Civ.App. 448. 


Va.—Virginia Ry. & Power Co. v. 
Hill) “91° SS“ 194; 120) Va. $972 

90. Ala.—Bradley v. Williams, 101 
So. 808, 20 Ala.App. 308. 

Ark.—Griffiin v. Union Trust Co., 
266 S.W. 289,166 Ark. 347. 

Conn.—Britton v. Hartshorn, 156 A. 
48, 113 Conn. 484. 

Ga.—Livingston v. Taylor, 
694, 182 Ga. 1. 

Md.—Hochschild v. Cecil, 
700, 181 Md. 70. 


Geisler, (Civ. 
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applied to instructions on the issue of: Accord and 
satisfaction,?? compromise and settlement,°* fraud,°” 
illegality of instrument sued on,! probable cause,’ 
self-defense,? statute of limitations,* testamentary 
capacity,® as well as to instructions on the issues of 


Nev.—Ramezzano v. Avansino, 189 
P. 681, 44 Nev. 72. 


Va.—Winn Bros, & Baker v. Lips- 
combe, 103 S.E. 623, 127 Va. 554. 


Wyo.—Higley v. Jeffrey, 8 P.(2d) 
96. j 
91. Ala.—American Ry. Express 
Co. v. Henderson, 107 So. 746, 214 Ala. 
268. 


Ark.—Natural Gas & Fuel Corpo- 
ration v. Alotto, 11 S.W.(2d) 769, 178 
Ark, 461 


Ga.—Holloway v. Hoard, 78 S.E. 
928, 140 Ga. 380; Payne v. Allen, 110 
S.E. 345, 28 Ga.App. 8 [rev.116 S.E. 
640, op conformed to 116 S.E. 642]. 


Ill. Fitzgerald v. Benner, 76 N.E. 
709, 219 Ill. 485; Chicago Union Trac- 
tion Co. v. Leach, 74 N.E. 119, 215 M11. 
184; Mt. Olive, ete., Coal Co. v. Rade- 
macher, 60 N.E. 888, 190 Ill. 538; 
O’Leary v. Zindt, 109 Ill.App. 309. ~— 


Mo.—Turner v. Southwest Missouii 
R. Co., 120 S.W. 128, 188 Mo.App. 143. 

92. Caywood v. Seattle Electric Co., 
110 P. 420, 59 Wash. 566. 


[a] MTllustration.—That an instruc- 
tien: “You must find one _ thing 
A before you return a verdict 
against the company . ‘was said. 


ear stopped or operated in such a way 
as to cause a sudden jerk, and through 
that sudden jerk was plaintiff thrown 
to the ground?’ and on that one mat- 
ter the court is going to submit to 
you... . a special finding’’—had not 
for its purpose the withdrawing of 
other issues of negligence, is made 
clear by their being submitted to the 
determination of the jury in other 
clear instructions. Caywood v. Seat- 
tle Electric Co., 110 P. 420, 59 Wash. 
566. 

93. In re Johnson's Hstate, 252 P. 
1049, 200 Cal. 299. 

94. Kegan v. Park Bank of St. 
Joseph, 15 S.W.(2d) 3338, 320 Mo. 6238 
[mod 8 S.W.(2d) 858, 320 Mo. 623]. 

95. Wertz v. Lawrence, 195 P. 647, 
69 Colo. 540. 

96. American Freehold Land Morte. 
Co., of London, Limited v. Brown, 
118 S.W. 1106, 54 Tex.Civ.App. 448. 


97. Ellis v. Mansfield, 256 S.W. 165, 
215 Mo.App. 292: 

98. Viles v. 

S.w. 41. 

99. Fidelity & Casualty Co. of New 
York v. Paraffine Paint Co., 204 P. 
1076, 188 Cal. 184; Pullan v. Struth- 
ers, (Iowa) 210 N.W. 897; Reimers 
v.’ Brennan, 164 ‘P.>552, 84 Or. 532 
Bunck v. McAulay, 147 P. 33, 84 Wash. 
478. : 

1. Third Nat. Bank of Fitzgerald 
v. Baker, 91. S.E. 346, 19 Ga.App. 208. 

2. Pontius v. Kimble, 104 N.E. 981, 
56 Ind.App. 144; Lint v. Lint, 139 N. 
W. 1081, 158 Iowa 444. 

3 Fuhrman v. Wolf, 96 So. 193, 
209 Ala. 291, , 


4 Wrighten v. Butler, 
472, 60 Tex.Civ.App. 646. 


5. Cal.—In re Johnson's Estate, 
252 P. 1049, 200 Cal. 299; In re'Alex- 
ander’s Estate, 295 P. 58, 111 'Cal. 
App. 1 

Ga.—Mays v. Fletcher, 72 S.E. 408, 
137 Ga. 27. 
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undue influence,® and waiver.7 
Exceptions to rule. 


Ill.—-McLean y. Barnes, 120 N.E. 


628, 285 Ill. 203. 


Ind.—yYetter v. Yetter, 110 N.E. 195, 
185 Ind. 206; Harbison v. Boyd, 96 
INE. 5:8) 77 aa 267. 


Mo.—Schultz vy. Schultz, 
105, 316 Mo. 728: 


N.C.—In re Creecy’s Will, 129 S. 
E. 822, 190 N.C. 301; In re Hinton’s 
Will, 104 S.E. 341, 180 N.C. 206. 


Testamentary capacity generally 
see Wills [40 Cye 1004 et seq]. 


6 Morris v. Collins, 191 S.W. 963, 
127 Ark. 68; Appeal of Wheeler, 100 
A. 13, 91 Conn. 388; Durrett v. Mc- 
Whorter, 129 S.E. 870, 161 Ga. 179. 


7 Cox yv. American Ins. Co., 184 
Tll.App. 419; Porter v. Moles, 131 N, 
W. 238, 151 Iowa 279; Coppoletti v. 
Citizens’ Ins. Co. of Missouri, 143 N. 
Ww. Vy 223% Minn. 325; MelLane |v. 
Metropolitan Life Ins. Co., 151 S.E. 
608, 154 S.C. 366. 


8. Walker v. White, 178 S.W. 254, 
192 Mo.App. 13. 

9. -Shallis: v., Fiorito, 240, P...932, 
41 Idaho 653; Waddle v. Sutherland, 
126 So. 201, 156 Miss. 540. 


10. Waddle v. Sutherland, supra. 


11. Imstructions generally in ac- 
tions for negligence see Negligence 
§§ 909-942. 


12. See supra § 745. 


13. U.S.—Chicago & N. W. Ry. Co. 
v. Struthers, 52 F.(2d) 88 [cert den 
52 S.Ct. 38, 284 U.S. 662, 76 L.Ed. 561]; 
Aldrich v. Brie BR. Co., 2 F. (2d): 439; 
Pennsylvania R. Co. v. Glas, 239 F. 
256, 152 C.C.A. 244; Southern Pac. Co. 
VoWiard, § 208 185 wil2d) |C.C2As 6.01; 
Mahoning Valley Ry. Co. v. O’Hara, 
196 F. 945, 116 C.C.A. 495; Southern 
Ry. Co. v. Terrell, 186 F.'299, 108 C.C. 
A. 377. 

Alai—Louisville & N. R. sae 
Parker, 138 -—So. 2381, 223 Ala. 626 
fieert, disin: 53 JS Cc, (9415. “heore v. 
Trammel, 102 So. 529, 212 Ala. 325; 
Mobile Light & R. Co. v. R. O. Har- 
ris Grocery Co., 84 So. 867, 17 Ala.App. 
354. 

Ariz.—Southern Pac. Cor Vv. 
Schultz, 290 P. 152, 37 Ariz. 142. 


Ark:—Chicago, R.)1. & -P. Ry. Co. -v. 
Jenkins, 40 S.W.(2d) 439, 183 Ark. 
‘1071; Jacks v. Culpepper, 37 S.W. 
(2d) 94, 183 Ark. 505; Missouri Pac. 
R. Co. v. Myers, 23 S.W.(2d) 980, 180 
Ark. 1067; Graves v. Jewel Tea Co.,, 
23 S.W.(2d) 972, 180 Ark. 980; Wal- 
loch v. Heiden, 22 S.W.(2d) 1020, 180 
Ark. 844; Gurdin v. Fisher, 18 S.W. 
(2d) 345, 179 Ark. 742; Gates v. Plum- 
mer, 291 S.W. 816, 173 Ark. 27; Kan- 
sas City Southern Ry. Co. v. H. Rouw 
Co., 288 S.W. 901, 172 Ark. 273; Kan- 
sas City Southern Ry. Co. v. Whitley, 
713 S.-W. 369, 139- Ark. 255; ‘Bush v. 
Altschul, 193 S.W. 280, 128 Ark. 103; 
Scullin v. Still, 192 S.W. 198, 127 Ark. 
617; Thompson vy. Southern Lumber 
Co., 148 S.W. 537, 104 Ark. 196; St. 
Louis, I M. & S. Ry. Co. v. Rogers, 
A267 VSAWiet 131d tL 990) A935 Ark: 4564: 
Southern Anthracite Coal Co. v. Bow- 
en, 124 S.W. 1048, 93 Ark. 140. 


Cal.—La Sance; v., Casey, .295 P, 
520, 211 Cal. 383; Barham v. Widing, 
291 PRP. 173, :210 ,Cal. 206; James v. 
Frazee, 288 P. 784, 209 Cal. 456; Ran- 


293 S.W. 


Co 


The rule that instructions 
must be considered together has been held inap- 
plicable where a verdict is authorized on an instruc- 
tion purporting to cover the whole case but which 
omits an essential element of the cause of action.® 
So, where an instruction, in express and positive 
terms, excludes material evidence from the consid- 
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eration of the jury, it is controlling,® and, it has 


structions.!° 


kin v. Mills, 278 P. 1044, 207 Cal. 438; 
Schroeder y. Baumgarteker, 262 P. 
740, 202 Cal. 626; Hall v. Steele, 226 
P. 854, 193 Cal. 602; Boa v. San Fran- 
cisco-Oakland Terminal Rys., 187 P. 
2, 182 Cal. 93; Baillargeon v. Myers, 
182 P. 37, 180 Cal. 504; Mathes v. 
Aggeler & Musser Seed Co., 178 P. 
713, 179 Cal. 697; Musante v. Guer- 
rini, (App.) 13 P.(2d) 965; McCormac 
v. Chancy, 6 P.(2d) 978, 119 Cal.App. 
470; Clark v. Wallman, 2 P.(2d) 562, 
116 Cal.App. 278; Caraveo v. Pick- 
wick Stages System, 298 P. 516, 113 
Cal.App. 443; Lindsey v. Pacific Elec- 
tric Ry. Col, 296: Parsi, 11416Cal. App: 


482; Maberto v. Wolfe, 289 P. 218, 
106 Cal.App. 202; Botti v. Savill, 275 
P. 1029, 97 Cal.App. 524; Pontecorvo 


van Clark, 272 (Pido91,, 95NCal. App. 162); 
Lewis v. Pacific Electric Ry. Co., 272 
P. 346, 94 Cal.App. 748; Huff v. Comp- 
ton City Grammar School Dist., 267 
P. 918, 92 Cal.App. 44; Rosander v. 
Market St. Ry. @o 265 Pi i541, "89 
Cal.App. 721; Peak v. Key System 
Transit Co., 263 P. 578, 88 Cal.App. 
354; Alkus v. Davies, 260 P. 894, 86 
Cal.App. 355; Cochran vy. Brown, 258 
P. 1000, 84 Cal.App. 743; Harker v. 
Southern California Edison Co., 256 
P. 848, 83 Cal.App. 204; Peavey v. 
Mutual Realty Corporation, 255 P. 
858, 82 Cal.App. 542; Nichols v. Nel- 
son, 252 P. 739, 80 Cal.App. 590; Roc- 
ca v. Tuolumne County Electric Pow- 
er & Light Co., 245 P. 468, 76 Cal.App. 
569;, Aubel v. Sosso, 286 P. 319, 72 
Cal.App. 57; Brown vy. Beck, 220 P. 
14, 63 Cal.App. 686; Armock v. Unit- 
ed Railroads of San Francisco, 204 
EF. .856,.56 Cal.App.; 160; Barton. v. 
Studebaker Corporation of America, 
139): P. 1025, 46 Cal/Apps) 707; Ran- 
dolph v. unt, 188 P. 358; '41-Cal.App. 
739; Bourguignon vy. Peninsular Ry. 
Co., 181 P. 669, 40 Cal.Apnp. 689; Davis 
v. Tanner, 262 P. 1106, 28 Cal.App. 67. 


Colo.—Thunborg v. City of Pueblo, 
101 P. 399, 45 Colo. 337. 


Conn.—Ghent vy. Stevens, 159 A. 94, 
114 Conn, 415; Britton v. Hartshorn, 
156 A. 48, 113 Conn. 484; Trasacco v. 
New York, N. H. & H. R. Co., 155 A. 
493, 113 Conn. 355; Connelly v. Decon- 
inek)) 165: Ay 231, L218 Conn: 237;5 Plion 
v. Alderman, 152 A. 157, 112 Conn. 
300; Mesite v. Kirchstein, 145 A. 753, 
109 Conn. 77; Smart v. Bissonette, 138 
A. 365, 106 Conn. 447; De Antonio v. 
New Haven Dairy Co., 136 A. 567, 105 
Conn. 663; Irwin v. Judge, 81 Conn. 
492, 71 A. 572. 


D.C.—Chapman v. Capital Traction 
Conmst, App: C479: 


Fla.—Atlantic Coast Line R. Co. v. 
Wallace, 63 So. 583, 66 Fla. 321; Lou- 
isville-& N. R. Co. v. Willis, 51 So. 
134, 58 Fla. 307. 


Ga.—Georgia Southern & F, Ry. Co. 
v. Thornton, 87 S.E. 388, 144 Ga. 481; 
Jeo SelisiCO N, (ElaNncoGk, ai Goan lite 
139. Ga. 198; Southern Ry. Co. v. 
Sams, 71 S.E.,1106, 136 Ga. 762; Hil- 
ton & Dodge Lumber Co. v. Ingram, 
70 S.E. 234, 185 Ga. 696; Southern Ry. 
Co. v.. Brock, 64 S.E. 1088, 1382 Ga. 
858; Southern Ry. Co. v. Watkins, 
157 S.EB. 522, 42 Ga.App. 772; Clackum 
v. Bagwell, 151 S.E. 689, 40 Ga.App. 
831; City of East Point v. Christian, 
151 S.E. 42, 40 Ga.App. 683; Keough 
v. Georgia Power Co., 149 S.E. 435, 40 
Ga.App. 336; Southern Ry. Co. v. 


[§ 752] (2) Negligencet!:—(a) In General. 
accordance with the general rules hereinbefore stat- 
ed,+? instructions on the issue of negligence are, as 
a general rule, sufficient if, when considered together, 
they fully and fairly present the issue.+4 


been held, there 1s no reconciling it with other in- 


In 


Reed, 149 S.E. 582, 40 Ga.App. 332; 
McLendon vy. Daniel, 141 S.E. 77, 37 
Ga.App. 524; Scarborough v. Walton, 
136 S.E. 830, 36 Ga.App. 428; Louis- 
ville & N. R. Co. y. Studdard, 130 S.E. 
532, 34 Ga.App. 570; Town of Sparks 
v. Williams, 104 S.E. 576, 25 Ga.App. 
705; Atlanta & W. P. R. Co. wv. Miller, 
98 S.E. 248, 23 Ga.Anv. 347; City of 
Gainesville v. Hanes, 96 S.E. 349, 22 
Ga.App. 589; Georgia Coast & P. R. 
Co. v. Smith, 95 S.BE. 1017, 22 Ga.App. 
332; Louisville & N. R. Co. v. Rogers, 
94 S.E. 321, 21 Ga.App. 324. 


Idaho.—Strickfaden v. Green Creek 
Highway Dist., 248 P. 456, 42 Idaho 
738) 49 “A.L.R. 1057. 


Ill.—Brennan v. City of Streator, 
100 N.E. 266, 256 Ill. 468 [aff 168 Ill. 
App. 134]; Peters v. Madigan, 262 
Tll.App. 417; Garlinski v. Chicago 
City. Ry... .Co., 25% TlkApps 4145 sVan 
Meter v. Gurney, 240 Ill.App. 165; 
Murphy v. Chicago, M. & St. P. Ry. 
Co., 210 Ill.App. 188; Witwer v. Cur- 
206 Ill.App. 318; Stanton v. Chi- 
cago City Ry.-Col,) 205, tL Apperiss5 
[aff 119. N.E. 291];  Alsdurf v. ig 
Four Wilmington Coal Co., 198 Ill. 
App. 15; Mackie v. Webster Mfg. 
Co., 175 Ill.App. 385; Etnyre v. Artz, 
153 Ill.App. 490. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479; Lavene v. Friedrichs, 
115 N.H. 324, 116 N.E. 421, 186 Ind. 
333; Old Folks’ and Orphan Chil- 
dren’s Home of Church of Brethren of 
Middle Dist. of Indiana y. Roberts, 
171 N.E. 10, 91 Ind.App. 533; Penn- 
Sylvania R. Co. v. Lincoln Trust Co., 
167 N.E. 721, 170 N.E. 92, 91 Ind.App. 
28; Bodner v. La Fleur, 161 N.E. 696, 
87 Ind.App. 291; Terre Haute, I. & 
E. Traction Co. v.. Minnick, 147 N.E. 
310, 83 Ind.App. 366; Pittsburgh, C., 
Cc. & St. Li Ry. Co. v. Nichols, 1380.N. 
E. 546, 78 Ind.App. 361; Indianapolis 
Traction & Terminal Co. v. Thorn- 
burg, 125 N.E. 57, 74 Ind.App. 642; 
Smith v. Weston, 113 N.E. 757, 63 Ind. 
App. 268; W. McMillen & Son v. Hall, 
109 N.E. 424, 59 Ind.App. 545; Indian- 
apolis Southern R. Co. v. Tucker, 98 
N.E. 481, 51 Ind.App. 480; Indiana 
Union Traction Co. v. Thomas, 88 N. 
BE. 356, 44 Ind.App. 468; Pittsburgh, 
ChiC.& Studs Ry Coen Diynehrsy 
N.E. 40, 43 Ind.App. 177. 

Iowa.—McQuillen v. Meyers, 241 N. 
W. 442, 213 Iowa 1366; Oestereich v. 
Leslie, 234 N.W. 229, 212 Iowa 105; 
Elmore vy. Des Moines City Ry. Co., 
224 N.W. 28, 207 Iowa 862; Olson v. 
Des Moines City Ry. Co., 170 N.W. 
466, 186 Iowa 384; Blake v. City of 
Bedford, 151 N.W. 74, 170 Iowa 128; 
Almon v: Chicago & N. W. Ry. Co., 
144 N.W. 997, 163 Iowa 449; Mc- 
Laughlin v. Griffin, 135 N.W. 1107, 155 
Iowa 302; Cooper v. City of Oelwein, 
123 N.W. 955, 145 Iowa 181; Erks v. 
Ewers, 119 N.W. 603. 


Ky.—Grant v. Adams, 291 S.W. 785, 
218 Ky. 5385; White Swan Laundry v. 
Boyd, 279 S.W. 345, 212 Ky. 747; Carr 
v. Warford, 249 S.W. 1024, 198 Ky. 
690; Kellogg & Co. v. Louisville & 
IN. R. Co., 175 SSWe 108.2) 64 Key -o3; 
Stevenson v. Illinois Cent. R. Co., 163 
S.W. 747, 157 Ky. 561; Louisville, H. 
& St. L. Ry. Co. v. Osborne, 149 S.W. 
954, 149 Ky. 648; Hurt y. Illinois 
Hae R. Co., 140 S.-W. 650, 145 Ky. 
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These rules have been applied to instructions as | to the duty or degree of care owed by defendant gen- 


Me.—Chaisson y. Williams, 156 A. 
154, 180 Me. 341. 


Md.—Hochschild v. Cecil, 101 A. 
700, 131 Md. 70; Harris v. Consolida- 
tion Coal Co., 73 A. 805, 111 Md.-209; 
Miller v. Leib, 72 A. 466, 109 Md. 414. 


Mass.—Boston y. Fountain, 166 N. 
E. 736, 267.Mass. 196; Buckley v. 
Frankel, 159 N.E. 459, 262 Mass. 13; 
Manning vy. Prouty, 157 N.E. 364, 260 
Mass. 399; Askowith v. Massell, 156 
N.E. 875, 260 Mass. 202; Moulton v. 
Boston Elevated Ry. Co., 127 N.E. 886, 
236 Mass. 234; Cook v..Newhall, 101 
N.E. 72, 213 Mass. 392. 


Mich.—Zylstra v. Graham, 224 N. 
W. 343, 246 Mich. 91 [aff 221 N.W. 318, 
244 Mich. 319]; Reichle v. Detroit 
United Ry., 168 N.W. 972, 203 Mich. 
276; Schneider v. C. H. Little Co., 
166 N.W. 912, 200 Mich. 361; Keenan 
v. City of Mt. Pleasant, 142 N.W. 1114, 
176 Mich. 620; Chapin v. Ann Arbor 
R. Co., 133 N.W. 512, 167 Mich. 648. 


Minn.—Scholte v. Brabec, 224 N.W. 
259; 177. Minn. 913; “Bonderson~ Vy. 
Hovde, 184 N.W. 853, 150 Minn. 175; 
Johnson vy. Brastad, 173 N.W. 668, 143 
Minn. 332; Hedlund v. Minneapolis 
ae Ry. Co., 189 N.W. 603, 120 Minn. 
319. 


Miss.—Hammond y. Morris, 126 So. 
906, 156 Miss. 802; Alabama & V. R. 
Co. v. Fountain, 111 So. 153, 145 Miss. 
bL5 [eertidéen: 274 -U-S5 47595 472 S.Ct. 
769, 71 L.Ed. 1338]; National Box Co. 
v. Henry, 105 So. 854, 140 Miss. 397; 
C. & R. Lumber Co. v. Crane, 99 So. 
753, 185 Miss. 303. 


Mo.—Hulsey v. Tower Grove Quar- 
ry & Construction Co., 30 S.W.(2d) 
1018, 326 Mo. 194; Baker v. Scott 
County Milling Co., 20 S.W.(2d) 494, 
323 Mo. 1089; Nelson v. C. Heinz 
Stove Co., 8 S.W.(2d) 918, 320 Mo. 
655; Jablonowski v. Modern Cap Mfg. 
Go. 279 ~S.W.89))312 Mo. 173 [aff 
(App.) 251 S.W. 477]; Myers v. Chi- 
cCaeo) Bo & 1. R,-Coy 246 S5W.2257, 296 


Mo. 239 [cert den 43 S.Ct. 519, 261 
(OeSeano24 6 Labid.- 832d Kelerter: tv, 
City of St. Joseph, 2438 S.W. 104; 


Tawney v. United Rys. Co. of St. Lou- 
is, 172 S.W. 8, 262 Mo. 602; McGinnis 
v. St. Louis Public Service Co., (App.) 
44 S.W.(2d) 886; Stofer v. Kansas 
City Public Service Co., (App.) 41 S. 
W.(2d) 614; Bailey v. St. Louis-San 
Francisco Ry. Co., (App.) 20 S.W.(£d) 
952; Primmer v. American Car & 
Foundry Co., (App.) 20 S.W.(2d) 587; 
Neely v. Chicago Great Western R. 
Co., (App.) 14.°S°W.(2d)' 972 [eert 
quashed 14 S.W.(2d) 978]; Reed v. 
City of St. Joseph, 266 S.W. 330, 218 
Mo.App. 651; Hayes v. St. Louis-San 
Francisco Ry. Co., (App.) 264 S.W. 


683; Vogt v. United. Rys. Co. of St. 
Louis, (App.) 251 S.W. 416; Way v. 
Rupp, (App.) 234 S.W. 515; Hill v. 
Meyer, (App.) 221 S.W. 171; Rappa- 


port v. Roberts, (App.) 203 S.W. 676; 
Wall v. Weiler, (App.) 200 S.W. 731; 
Whitworth v. Schurk, 196 S.W. 72, 197 
Mo.App. 404; Westermayer v. United 
Rys. Co: of St. Louis, (App.) 181 S. 
W. 1044; Sikes v. St. Louis & S. F. R. 
Co., 176 S.W. 255, 190 Mo.App. 181; 
Stoltze v. United Rys. Co. of St. Louis, 
166 S.W. 1102, 183 Mo.App. 304; Tur- 
ley v. Metropolitan St. Ry. Co., 150 
S.W. 553, 166 Mo.App. 655; Davidson 
v. St. Louis & 8S. F. R. Co., 148 S.W. 
406, 164 Mo.App. 701; Luecke v. Unit- 
ed Rys. Co. of St. Louis, 126 S.W. 200, 
146 Mo.App. 500; Clack v. Kansas 
City Electrical Wire Supply Co., 119 
S.W. 1014, 138 Mo.App. 205. 


Neb.—Wunrath y. People’s Furni- 
ture & Carpet Co., 160 N.W. 971, 100 
Neb. 539; Neice v. Farmers’ Co-op. 


Creamery & Supply Co., 133 N.W. 878, 
90 Neb. 470. 
Nev.—Konig v. Nevada-California- 
Oregon Ry., 135 P. 141, 36 Nev. 181. 
N.H.—Piper v. Boston & M. R. R., 
72 A. 1024, 75 N.H. 228. 


N.J.—Butler v. Jersey Coast News 
Co., 160 A. 659, 109 N.J.Law 255; 
Klein v. Frank, 160 A. 411, 109 N.J. 
Law 221; Gordon v. Dewender, 154 
A. 734, 9 N.J.Mise. 527; Squier v. Bar- 
low, 149 A. 67, 8 N.J.Misc. 113. 


N.Y.—Maloney y. Levy_& Gilliland 
Gos, (L638 FANeYES#5505; BL(Gse App Div. 
470. 


N.C.—Dulin v. Henderson-Gilmer 
€o3,1135.'S. By 61:4, 192) N.C. 638,49 Ac; 
R. 668; Davis v. Long, 126 S.E. 321, 
189 N.C. 129; Coley Farming Co. -v. 
Seaboard Air Line Ry. Co., 126 S.E. 
167, 189 N.C. 63; Price v. Norfolk- 
Southern R. Co., 102 S.H. 308, 179 N.C. 
279; Patillo v. Camp Mfg. Co., 98 S.E. 
323, 177 N.C. 156; Bradley v. Camp 
IME San CO+s 9S | Ore StS. ein INE Ow tool, 
Leggett v. Atlantic Coast Line R. R., 
91 S.E, 524, 173 N.C. 698; Jenkins v. 
Sullivan, Long & Hagerty, 87 S.E. 47, 


170 N.C. 269; McNeill v. Atlantic 
Coast Line R. Co., 83 S.E. 704, 167 
NE: 3:90. 


Ohio.—Counter vy. Tiedeman, 163 N. 
E. 915, 29 Ohio App. 489. 


Okl.—Campbell v. Breece, 274 P. 
1085, 134 Okl. 266; Chicago, R. I. & P. 
Ry. Co. v. Brooks,;'i79 P..924;-72. OI. 
208 2 Sto-LoudisvieM.& So sRyYSCoeN, 
True, 176 P. 758, 71 Okl. 264 [cert den 
39° S:Ct. 188652 240m UES. sO) 6S Lib: 
801]. 

Or.—Martin v. Oregon Stages, 277 
P. 291, 129 Or. 435; Hinckley v. Marsh, 
263 P. $86,024 Or. 1; West va Jatoft, 
232. 642 51 NStOre ass, 36 AEE. b39 1): 
Yarbrough v. Carlson, 202 P. 739, 102 
Or. 422; Horst v. Columbia Contract 
Co., 174 P. 161, 89 Or. 344; Hudson v. 
Brown Lumber Co., 154 P. 533, 80 Or. 
506; Foster v. University Lumber 
& Shingle Co., 131 P. 736, 65 Or. 46. 


Pa.—Nevin Bus Line v. Paul R. 
Hostetter Co., 155 A. 872, 305 Pa. 72; 
Doud “v;. Hines, 112 A. 528, 269. Pa. 
182; Powell v. S. Morgan Smith Co., 
85 A. 416, 237 Pa. 272; Desch v. Le- 
high County, 80 A. 992, 231 Pa. 511; 
Nichols v. Kreinson, 160 A. 135, 105 
Pa.Super. 85. 


R.I.—Brown v. 
102 A. 965. 


S.C.—Southern vy. Cudahy Packing 
Go., 159 S.E. 32, 160 S.C.: 496; ‘Crouch 
vi Cudd, 155 S-;B: 136; 259 S:C.ol:, Drig= 
gers v. Atlantic Coast Line R. Co., 
148 S.EB. °889,. 151° S.C.".164° [rev on 


Rhode Island Co., 


other grounds 49 S.Ct. 490, 279 U.S. 
787, 73 L.Ed. 957]; Davis v. Atlantic 
Coast Line R. Co., 147,S.B. 834, 150 


S.C. 130 [rev on other grounds 49 §S. 
Ct 210; 279 Wesves4> (3 9a. ed eee Olas 
Prisock v. International Agr. Corp., 
144 SB: 579, 147 $.C. 58>. Crawford 
¥:; Davis, “134 °S.B 247, 136 StC. 95; 
Wannamaker vy. Traywick, 134 S.E. 
234) 136.°S.C. 1203", Dawkins* 'v.,) Union 
Mfg. & Power Co., 114 S.E. 759, 122 
S.C. 4; Strickland v. Southern Ry. 
Co., 97 S.E. 695; Touchberry v. North- 
western RR, Co: 69 S-B. 8775 28:Le S.C. 
415; Lyon v. Charleston & W. C. Ry. 
Co., 84 S.C. 364, 66 S.H. 282; Berley.v. 
Western Union Telegraph Co., 64 S. 
E. 157, 82 S.C. 360; Goodwin v. Atlan- 
tic Coast Line R. Co., 64 S.E. 242, 82 
S.C. 321. 


S.D.—Fletcher v. South Dakota 
Cent. Ry. Co., 155 N.W. 3, 36 S.D. 401. 

Tenn.—Elrod v. Town of Franklin, 
204 S.W. 298, 140 Tenn. 228. 


Tex.—Louisiana Ry. & Nav. Co. of 


Texas v. Eldridge, (Civ-App.) 293 S. 
W. 901; Panhandle & S. F. Ry. Co. 
v. Daldorf, 208; 


(Civ.App.) 266 S.W. 
Gulf, C. & Ss» F.. Ry.' Cosy. Conley, 
(Civ.App.) 236 S.W. 521 [rev on other 
grounds (Commn.App.) 252 S.W. 737, 
and aff 260 S.W. 561, 1138 Tex. 472, 
32 A.UR.- 1183)5) Ely Paso, Mlecuric 
Ry. Co. v. Lee) (Civ:App-) 223)-Save 
A9T: Atchison, Ti & Sieh. Ry. Con we 
Word, (Civ.App.) 159 S.W. 375; Tex- 
as Midland R. R. v. Simmons, (Civ. 
App.) 152 S.W. 1106; Chicago, R. I. 
& E. P. Ry. Co. v. Easley, (Civ.App.) 
149 S.W. 785; Guitar v. Randel, (Civ. 
App.) 147 S.W. 642; Friedrich v. Geis- 
ler, (Civ:-App.) 141°:S°W-. 10795. Ste 
Louis & S. F. R. Co. vy. Matlock, (Civ. 
App.) 141 S.W. 1067; Western Union 
Telegraph Co. v. Landry, (Civ.App.) 
134 S.W. 848; Texas Telegraph & Tel- 
ephone Co. v. Scott, 127 S:W. 587, 60 
Tex.Civ.App. 39; Blossom Oil & Cot- 
ton Co. v. Poteet, 127 S.W. 240, 60 
Tex.Civ.App. 327 [rev 136 S.W. 432, 
104 Tex. 230, 35 L.R.A.N.S. 449]; Tex- 
as,Cent. R.-Co. v." Hico’ Oil’ Mill, 126 
S.W. 627, 59 Tex.Civ.App. 330; St. 
Louis Southwestern Ry. Co. of Texas 
v. Ford, 121 S.W. 709, 56 Tex.Civ.App. 
5213" >Missouri,: K..& T. Ry. Co. Got 
Texas v. Williams, 120 S.W. 553, 56 
Tex.Civ.App. 246; Galveston, H. & 
S. A. Ry. Co. v. Norton, 119 S.W. 702, 
55 Tex.Civ.App. 478. 


Utah.—Swan y. Salt Lake & O. Ry. 
Co., 127 P. 267, 41 Utah 518. 


Va.—Chesapeake & O. R. Co. v. 
Timberlake, Currie & Co., 137 S.E. 
507, 147 Va. 304; Chesapeake & O. Ry. 
Cou: WG.) Crenshaw :&)-Con 138s 
E. 515, 147 Va. 290; Southern Ry. Co. 
v. U. S. Casualty Co., 118 S.E. 266, 19% 
Va. 475; Chesapeake & O. Ry. Co. v. 
Geyle, 112 S.B. 785, 132 Va. 433; Vir= 
ginia Portland Cement Co. v. Swish- 
er’s, Admir, 94'S... 159, 122 Valelase 
Norfolk & W. Ry. Co. v. Spates, 94 
S.E. 195, 122 Va. 69; Virginia Ry. & 
pences Co. v. Hill, 91 S.B. 194, 120 Va. 
Od . 


Wash.—Pomikala v. Cartwright, 16 
P.(2d) 204; Davis v. Falconer, 292 P. 
424, 159 Wash. 230; Hellenthal v. Ed- 
monson, 290 P. 831, 158 Wash. 276; 
Hansen v. Sandvik, 222 P. 205, 128 
Wash. 60; Yanase vy. Seattle Taxicab 
& Transfer Co., 157 P. 1076, 91 Wash. 
415; Holmes vy. Strong, 147 P. 434, 
85 Wash. 7; Bouton-Perkins Lumber 
Co. v. Huston, 143 P. 146, 81 Wash. 
678; Britz v. Houlehan, 137 P. 1035. 
77 Wash. 506; Peterson v. Seattle 
Electric Co., 128 P. 650, 71 Wash. 349; 
Melius v. Chicago, M. & P. S. Ry. Co., 
127 P. 575, 71 Wash. 64; Cox v. Wil- 
keson Coal & Coke Co., 112 P. 231, 61 
Wash. 343. 


Ks And see also cases infra this sec-. 
10n. 


Instructions generally in actions 
for torts see Torts § 76. 


Construction of instructions as 
whole in actions for injuries: 
Against municipal corporation § see 


Municipal Corporations § 2061. 
From operation of: 


no vehicle see Motor Vehicles § 


Railroad see Railroads 
2288, 2327. 


M Mans 
Passenger see Carriers § 1474. 


Servant see Master and Servant § 
1401. 


Third person by servant see Master 
and Servant § 1599. 
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8§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erally,'* or in ease of sudden emergeney,'® as to 
vis major,’® unavoidable accident,'? imphed invita- 
tion,'® proximate cause,'® last clear chance doc- 
trine,?° and lability of joint tort-feasors.?! 


Exceptions to rule. 


14. U.S.—S. S. Kresge Co. v. Mc- 
Callion, 58 F.(2d) 931; Dunagan v. 
Appalachian Power Co., 33 F.(2d) 876, 
68 A.L.R. 1393 [cert den 280 U.S. 606, 
50 S.Ct. 152, 74 L.Ed. 649]. 


Ala.—Louisville & N. R. Co. v. Park- 
er, 188 So. 231, 223 Ala. 626 [cert dism 
53 S.Ct. 94]; West v. Spratling, 86 So. 
32, 204 Ala. 478; City of Birmingham 
v. Maggio, 131 So. 446, 24 Ala.App. 
107 [cert den 131 So. 448, 222 Ala. 
178]; Mobile Light & R. Co. v. 
Harris Grocery Co., 84 So. 
Ala.App. 354. 


Ark.—Southern Anthracite Coal Co. 
v. Bowen, 124 S.W. 1048, 93 Ark. 140. 


Cal.—Robinet v. Hawk, 252 P. 1045, 
200 Cal. 265; Valente v. Sierra Ry. 
Cota Pe 95, 158 Cal. 412° ‘Cunnine- 
hamev. Cox, CApp.)" 15 Nb7C2d) ©2169); 
Ramos v. Service Bros., 5 P.(2d) 623, 
198 Cal.App) 4382; Kraft .v. Acme 
Stevedore Co., (App.) 290 P. 57 [su- 
perseded 297 P. 585, 112 Cal.App. 653]; 
Nelson v. Myers, 270 P. 719, 94 Cal. 
App. 66; Madigan v. O. A. Hale & Co., 
265 P. 574, 90 Cal.App. 151. 


Colo.—Beaver Creek School 
Ditch “Co. v.  Elling;~148 RB. 273, 
Colo.App. 252. 


Conn.—Smart v. Bissonnette, 138 A. 
365, 106 Conn. 447; Brown v. New 
Haven Taxicab Co., 105- A. 706, 93 
Conn. 251; Irwin v. Judge, 71 A. 572, 
81 Conn. 492. 


Ga.—Western Union Telegraph Co. 
Ve Lravis.” 860 S:E. 221) 144° Gaz-110; 
City of Atlanta v. Hampton, 77 S.E. 
393, 139 Ga. 389; Central of Georgia 
Ry. Co. v. Keating, 165 S.E. 873, 45 
Ga.App. 811; Louisville & N. R. Co. 
v. Maffett, 137 S.E. 404, 36 Ga.App. 
513; Southern Ry. Co. v. Bottoms, 134 
S.E. 824, 35 Ga.App. 804; Louisville 
& N. R. Co. v. Rogers, 94 S.H. 321, 21 
Ga.App. 324; Atlantic Coast Line R. 
Co. v. Henderson Elevator Co., 88 8. 
E. 101, 18 Ga.App. 279. 


Idaho.—Quillin v. Colquhoun, 
P. 740, 42 Idaho 522. 
‘ v. Pickwick Grey- 
hound Lines, 262 Ill.App. 298. 

Ind.—Lavene v. Friedrichs, 115 N. 
Ep 1324-2 2G, Ne 421 186 Sind: 33'3; 
‘Town of Oxford v. Scott, 146 N.E. 
$38, 84 Ind. App. 159; ~TDerre-Haute, I. 
& E. Traction Co. v. Minnick, 147 N.E. 
310, 83 Ind.App. 366; Indianapolis & 
Cincinnati Traction Co. v. Senour, 122 
INE Heh (oe ie Lad: A pp,.105 <Areher ‘Vv. 
Ostemeier, 105 N.E. 522,-56 Ind.App. 
385- (Pittsburgh, C.,. C. & St. Li Ry. 
Co. v. Lynch, 87 N.E. 40, 43 Ind.App. 
reg 

Iowa.—Olson vy. Des Moines City 
Ry. Co., 170 N.W. 466, 186 Iowa 384; 
Rose v. City of Ft. Dodge, 155 N.W. 
170, 180 Iowa 331; Finnane v. City of 
Perry, 145 N.W. 494, 164 Iowa 171; 
Rutherford v. Iowa Cent. Ry. Co., 121 
N.W. 703, 142 Iowa 744. 


Ky.—Carr v. Warford, 
1024, 198 Ky. 690. 

Mass.—Manning v. Prouty, 157 N.E. 
364, 260 Mass. 399; Draper v. Cotting, 
120 N.E. 365, 231 Mass. 51. 


Mich.—Zylstra v. Graham, 224 N.W. 
343, 246 Mich. 91 [aff on reh 221 N.W. 
318, 244 Mich. 319]; Oliver v. Ash- 
worth, 239 Mich. 53, 214 N.W. 85; 
Reichle v. Detroit United Ry., 168 N. 
W. 972, 203 Mich. 276. 
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Where the instructions on the 
issue of negligence, when construed together, are 


TRIAL 


Minn.—Cargill Grain Co. v. Cleve- 
land-Cliffs S. S. Co., 235 N.W. 268, 182 
Minn. 516 [foll 237 N.W. 197, 183 
Minn. 620, and cert den 52 $.ct. 25, 
284 U.S. 646, 76 L.Ed. 549]. 


Miss.—City of Jackson v. Lewis, 
108 So. 156, 142 Miss. 806. 


Mo.—Preston v. Union Pac. R. Co., 

39 S.W. 1080, 292 Mo. 442 [cert dism 
3. S.Ct=14, 260 U.S. 753,) 67. itcd. 
496]; Grantham v. Turner, (App.) 52 
S.W.(2d) 223; Plater v. W. C. Mul- 
lins Const. Co., 17 .S.W.(2d) 658, 223 
Mo.App. 650; Braden v. Friederich- 
sen Floor & Wall Tile Co., 15 S.W.(2d) 
923, 223 Mo.App. 700; Neely v. Chi- 
cago Great Western R. Co., (App.) 14 
S.W.(2d) 972 [cert quashed 14 S.W. 
(2d) 978]; Clack v. Kansas City Elec- 
trical Wire Supply Co., 119 S.W. 1014, 
138 Mo.App. 205. 


Neb.—Morris v. Missouri Pac. R. 
Co., 187 N.W. 130, 107 Neb. 788. 

N.H.—Piper v. Boston & M. R. R., 
(2 A. 1024,.75 N.H. 228. 

N.J.—Squier v. Barlow, 149 A. 67, 
8 N.J.Misce. 113. 


edo 


N.C.—De Laney v. Henderson-Gil- 
Mér Cop soos Bip (915, Lose Nea 264 
Dulin v. Henderson-Gilmer Co., 135 


S.E. 614, 192 N.C. 638, 49 A.L.R. 663; 
avis v. Long, 126 S.E. 321, 189 N.C. 
29. 

Ohio.—Cohen vy. Smith, 
329, 26 OhioApp. 32. 

Or.—Martin vy. Oregon Stages, 277 
Pe 2915 129 (Or, 435.5 Yarbrough’ vy: 
Carlson, 202 P. 739, 102 Or. 422; Suey 
v. Benson Hotel Co., 179 P. 239, 91 
Or. 395; Foster v. University Lumber 
& Shingle Co. 131 P. 736, 65 Or. 46. 


Pa.—Doud v. Hines, 112 A. 528, 269 
Pa. 182. 


S.C. 


159 N.E. 


Prisock v. International Agr. 
Corporation,. 144° S.W. 579, 147 S.c. 
58; Wideman v. Hines, 109 S.E. 123, 
117 S.C. 516; Sandel v. State, 104 S. 
EEO OUs bon p26. MGS) te Astute i aosis 
Berley v. Western Union Telegraph 
Co., 64 S.H. 157, 82 S.C. 360; Goodwin 
v. Atlantic Coast Line R. Co., 64 S.E. 
242, 82-S.C. 321. 

Tex.—Guitar v. Randel, (Civ.App.) 
147 S.W. 642. 

Va.—Chesapeake & O. Ry. Co. v. 
Timberlake, Currie & Co., 137 S.E. 507, 
147 Va. 304; Chesapeake & O. Ry. Co. 
v. W. C. Crenshaw & Co., 137 S.H. 515, 
147 Va. 290; Virginia Portland Ce- 
ment Co. v. Swisher’s Adm’r, 94 S.E. 
UO S22 Viawedeo. 

Wash.—Brick vy. City of Seattle, 
293 P. 453, 159 Wash. 413 [aff on reh 
295 Fb. 921, 159) Wash. 4133 ‘Davis! v. 
Falconer, 292 P. 424, 159 Wash. 230; 
Fleming v. Red Top Cab Co., 233 P. 
639,133 Wash. 338; Lindblom v. Hazel 
Mill Co., 157 P. 998, 91 Wash. 333. 


15. Graham y. Consolidated Motor 
Mranspore GoO., 294) bs 01 lokle, Cal. App. 
648; Southern v. Cudahy Packing Co., 
159 S.E. 32, 160 S.C. 496. 

[a] Tllustrations.—(1) An instruc- 
tion that if,a truck driver, after dis- 
covering a child’s perilous position, 
exercised ordinary care to avoid in- 
jurying the child, the verdict must 
be for,;defendant, has been held un- 
objectionable when read with the en- 
tire charge. Graham v. Consolidated 
NEOCOM eT DOLUE On. zo aire Onl etl 
Cal.App. 648. (2) An instruction ina 
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confusing or misleading,*? or omit an esstautial ele- 
ment, they cannot be sustained.?* 

[§ 753] (b) Contributory Negligence. 
to the general rules already diseussed,?* if instruc- 
tions as to contributory negligence properly state the 
law, when construed together, they will be held suf- 


According 


personal injury action resulting from 
collision, that the driver must keep 
a lookout, which implies that the 
windshield must be kept free from 
obstructions, was not reversible er- 
ror, in view of the charge as a whole. 
Martin v. Oregon Stages, 277 P. 291, 
T29-Ors6435. 

16. Booker v. Southwest Missouri 
R.- Co., 128 S.W. 1012, 144 Mo.App. 
273. 

17. 
enCo., 


Howard v. Georgia Ry. & Pow- 
133 S.E. 57, 35 Ga.App. 273. 
18. Bunnell v. Waterbury Hospi- 

tal,-131 A. 501, 103 Conn. 520. 


19. U.S—dAldrich v. Erie R. Co., 
2 F.(2d) 439. 


Ala.—Bradley v. Williams, 101 So. 
808, 20 Ala.App. 308. 


Ark.—Warren & O. V. Ry. Co. v. 
Herre eet 28 S.W.(2d) 1078, 181 Ark. 
1 

Cal.—Handley v. Lombardi, (App.) 
9 P.(2d) 867; Soria v. Cowell Port- 
land Cement Co., 277 P. 1061, 99 Cal. 
App. 108; Little v. Los Angeles Ry. 
Corporation, 271 P. 134, 94 Cal.App. 
303; Power v. Crown Stage Co., 256 
P. 457, 82 Cal.App. 660. 


Co., 29 Hawaii 604. 
Tl. / 
$9) UN. Ee 2338) 2241 sy: 
Kelly-Atkinson Const. 
982, 240 Ill. 416. 
Ind.—Pennsylvania R. Co. 
Wayne v. Lincoln Trust Co., 167 P. 
721, 170 N.E. 92, 91 Ind.App. 28. 
Iowa.—Adami v. Fowler & Wilson 
Coal Co., 179 N.W. 422, 189 Iowa 995; 
Collier v. MecClintic-Marshall Const. 


205; 
Cos, 


Casey v. 
88 N.E 


Of Ube 


Co., 1388 N.W. 522, 157 Iowa 244. 
Mich.—Oliver v. Ashworth, 214 N. 
Warss; £239) Michie 53; 


Mo.—Applebee v. Ross, 48 S.W.(2d) 
900; Kaiser v. Jaccard, (App.) 52 S. 
Ww. (24) 18; Gettemeyer v. Thies, 
(App.) 51 S.W. (2d) 868. 

N.J.—Mulligan v. Losi, 139 A. 387, 
5 N.J.Mise. 1019. 

N.C.—Gentry v. Southern Public 
Utilities Co., 117 S.E. 9,185 N.C. 285; 


Lloyd v. Bowen, 86 S.E. 797, 170 N. 
(ONS Ply, : 

Ohio.—Gilmore y. Alberry, 11 Ohio 
App. 336 


S.C.—Foster v. Tate, 162 S.H. 456, 
164 S.C. 4382; McMaster v. Southern 
Rye Coy 1lbeS: Eves ele C85: 

TNex.—-Gulf, (C. & JS; BY. R. Com xe 
Farmer, 115,S.W. 260, 102 ex. 2356; 
Missouri, K. & T. Ry. Co. of Texas 
v. Coker, (Civ.App.) 143. S.W. 218. 

Wash.—Holt v. School Dist. No. 71 
of King County, 173 P. 335, 102 Wash. 
442; Singer v. Martin, 164 P. 1105, 
96 Wash. 231. 

20. Public Utilities Co. v. Walden, 
122 N.E. 591, 69 Ind.App. 623. 

21. Tennyson v. Keef, 291 S.W. 
426, 172 Ark. 877. 

22. <Allwein v. Asbury Truck Co., 
3 P.(2d) 320, 116 Cal.App. 736; Riffe 
v. Wabash Ry. Co., 207 S.W. 78, 200 
Mo.App. 397. 

23. Williams v. Southern Ry. Co., 
253 Ill.App 437. 

24. See supra § 745. 
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ficient,*° although a portion of the charge when taken 
alone may be objectionable because it is mislead- 
ing,?® confusing,** uncertain,?® or discriminatory,?® 


25. U.S.—Memphis St. Ry. Co. 
Illinois Cent. R. Co., 242 EY 617, 155 
CCVATI3 07: 


Ark.—Missouri Pace. R. Co. v. Wil- 
liams, 21. S.W.(2d) 858, 180. Ark, 453; 
Missouri Pac. Ry. Co. v. Robertson, 
278 S.W. 357, 169 Ark. 957; Scullin 
Vamps bibl hO Qu. Wis OS. 27 pArk.. (617; 
Di duos 1h IM ukS Ry. Co. Vv. Plott, 
157 S.W. 385, 108 Ark. 292. 

Cal.—Griffith v. Oak Ridge Oil Co., 
212 P. 913, 190 Cal. 389; Harvey>v. 
Aceves; 1°\P.(2d), 1043, 115. Cal. App. 
333; Mast v. Claxton, 290 P. 48, 107 
Cal.App. 59; Jones v. Barion, 283 P. 
885, 103 Cal.App. 59; Marshall v. 
American Meter Co., 277 P. 894, 98 
Cal.App. 759; Waxman v. Jennings, 
238 P. 98, 72 Cal.App. 671; Green v. 
Southern Pac. Co., 199 P. 1059, 53 Cal. 
App. 194; Lawrence v. Goodwill, 186 
P. 781, 44 Cal.App. 440; Alloggi v. 
Southern Pac. Co., 173 P. 1117, 37 Cal. 
App. 72; Hammond vy. Pacific Elec- 
tric Ry. Co., 164 P. 50, 32 Cal.App. 756; 
Antonian v. Southern Pac. Co., 100 P. 
Sis Oo oCALADDS OTLSt 

Colo.—Colorado & S. Ry. Co. v. 
Chiles, 114 P. 661, 50 Colo. 191; Den- 
ver City Tramway Co. v. Wright, 107 
P. 1074, 47 Colo. 366. 

Conn.—New England Iron Works 
Co. v. Connecticut Co., 120 A. 281, 98 
Conn 609: 


Ga.—Holland v. Durham Coal & 
WOKEN CO 100) SED. 2908 SI iGa Lbs 
Georgia Power Co. v. Mendelson, 
(App.) 163 S.E. 2438; Southern Ry. 
Co. v. Bartlett, 162 S.E. 831, 44 Ga. 
App. 710; Jackson v. Merritt Hard- 
ware Co., 107 S.E. 394, 26 Ga.App. 747; 
Western & A. R. Co. v. Jarrett, 96 S. 
E. 17, 22 Ga.App. 313. 


Idaho.—Osier v. Consumers’ 
248 P. 438, 42 Idaho 789. 


Ill.— McClure v. Hoopeston Gas & 
Electric Co., 1385 N.E. 43, 303 Ill. 89, 25 
A.L.R. 250 [aff 221 I1].App. 668]; Mos- 
carelli v. Sheldon, 247 Ill.App. 352; 
Watts v. Wabash Ry. Co., 219 I1l.App. 
549; Deheave v. Hines, 217 I11.App. 
427; Johnson Oil Refining Co. v. Gales- 
burg Ry., Lighting & Power Co., 200 
Tll.App. 392; Clark v. City of Chica- 
go, 174 Ill.App. 145; Young v. City 
of Fairfield, 173 Ill.App. 311. 


Ind.—Union Traction Co. v. Money- 
hun, 136 N.E. 18, 192 Ind. 288, 28 A.L. 
R. 211; Indianapolis & Cincinnati 
Traction Co. v. Harrell, 134 N.E. 871, 
192 Ind. 188; Mishler v. Chicago, S. 
ee IN. ls Ry.) Coy 122 NE. 657; 188 
Ind. 189; Lavene v. Friedrichs, 115 
Nw. 324, 216 NH 421, 186 Ind. 333° 
Indiana Union Traction Co. v. Keiter, 
92 N.E. 982, 175 Ind. 268; Artificial 
Ice & Cold Storage Co. v. Waltz, 146 
N.E. 826, 86 Ind.App. 534; Indianapo- 
lis Traction & Terminal Co. v. Thorn- 
burg, 125 N.E. 57, 74 Ind.App. 642; 
Grand Trunk Western Ry. Co. v. 
Miritticoy ko INE. GS, U6) NBS 756, 
68 Ind. App. 198; Bvansville Furniture 
Corr: Freeman, 105 N.E. 258, 107 N. 
Bags br ind. App. 57:6: 


Iowa.—O’Hara vy. Chaplin, 233 N.W. 
516, 211 lowa 404; Leete v. Hays, 233 
N.W. 481, 211 Towa 379; Ryan v. 
Shirk, 224 N.W. 824, 207 Iowa 1327; 
Love v. Ft. Dodge, D. M. & S. R. Co., 
224 N.W. 815, 207 Iowa 1278; Fries- 
ner Fruit Co. v. Chicago Great West- 
ern Ry. Co., 201 N.W. 112, 199 Iowa 
1143; Dice v. Johnson, 199 N.W. 346, 
198 Iowa 1098; High v. Waterloo, C. 
me doN. Ry. Co., 190) No Wir sel) 195 
Iowa 304; McSpadden y. Axmear, 181 
N.W. 4, 191 Iowa 547; Godbey v. 


Co:, 
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yrinnell Electric & Heating Co., 181 
N.W. 498, 190 Iowa 1068; Youngblood 
v. Mason City, 146 N.W. 20, 165 Iowa 
488; Stokes v. Sac City, 144 N.W. 
639, 162 Iowa 514; Cooper v. City of 
Oelwein, 123 N.W. 955, 145 Iowa 181. 

Kan.—Miller v. Foundation Co., 143 
P.- 493, 93 Kan. 38. 


Md.—Kaline v. Davidson, 126 A. 68, 
46 Md. 220. 


Mich.—Hoban vy. Ryder, 241 N.W. 
241, 257 Mich. 188; Jordan v. Wixson, 
155 N.W. 387, 189 Mich. 288. 

Minn.—Mechler v. McMahon, 239 
N.W. 605, 184 Minn. 476; Stanger v. 
Thompson, 190 N.W. 897, 153 Minn. 
488; Otto v. Duluth St. Ry. Co., 164 
N.W. 1020, 138 Minn. 312. 


Miss.—Gulf & S. I. R. Co. v. Sim- 
mons, 117 So. 345, 150 Miss. 506. 

Mo.—Treadway v. United Rys. Co. 
of St. Louis, 282 S.W. 441; Jablonow- 
ski v. Modern Cap Mfg. Co., 279 S.W. 
89,.312 Mo. 173 [aff (App.) 251 S.W. 
477]; Kingsbury v. Schrader, (App.) 
20 S.W.(2d) 5373-: Johnston v. St. 
BOUIS mer B55 Shp reeG.Oss) Lo Ol enV Vice altos 
150 Mo.App. 304. 


Mont.—McGregor v. 
P. 615, 70 Mont. 340. 


Neb.—Toliver v. Rostin, 232 N.W. 
616, 120 Neb. 363; Baker v. Omaha & 
Cy Bip stay) Cone LOS ON Wao tilt eel 
Neb. 246. . 

N.J.—Butler v. Jersey Coast News 
Co., 160 A. 659, 109 N.J.Law 255; Mc- 
Laughlin v. Damboldt, 125 A. 314, 100 
N.J.Law 127. 


N.Y.—Conrow v. Snyder, 214 N.Y.S. 
410, 215 App.Div. 603. 

N.C.—Riggs v. Empire Mfg. Co., 
12:9) S.E. 595; 190HN.C..256;, Davis Vv, 
Longe U26 MS e320) i890 IN. Co h1297 
Gaither v. E. H. Clement Co., 111 S.E. 
32, elsss ef NG. ©4500: Kilpatrick  v. 
Kinston Mfg. Co., 95 S.E. 168, 175 N.C. 
201; Hargis v. Knoxville Power Co., 
94 S.Bs 702, 175, IN-C. 31. 

Ohio.—MacBard Coal Co. v. Bayles, 
172 N.H. 637, 35 OhioApp. 532; Cin- 
einnati Traction Co. v. Schmidt, 153 
N.E. 274, 22 OhioApp. 413. 


Okl.—Haskell v. Kennedy, 1 P.(2d) 
N29 eon Ok) eatoe 

Or.—Donaghy v. Oregon-Washing- 
ton R. & Nav. Co., 288 P. 1008, 291 P. 
1017, 183 Or. 663; Noble v. Sears, 257 
Px 809, 122-Or. 162. 

Pa.—O’Donnell v. Booth & Flinn, 
152 -A.. 749)" 302 Pa.’ 92;°>' Tolson \v. 
Philadelphia Rapid Transit Co., 93 A. 
1017, 248 Pa. 227. 

R.I.—Wilmarth v. Cray, 149 A. 612, 
50 R.I. 496. 

S.C.—Crouch v. Cudd, 155 S.E. 136, 
158 '8:C. 1) Forbes v. Pullman Cot, 135 
Si V0omelisds poles too un Olay tom eye 
Southern Ry. Co., 96 S.E. 479, 110 S. 


Weinstein, 225 


C. 122; Martin v. Columbia Blectric 
St. Ry., Light & Power Co., 66 $.H. 
998, 84 S.C. 568; Lee v. Northwestern 


R. Co., 65 S.H, 1031,'84 S.C. 125. 


Tex.—Coffee v. Chicago, R. I. & G. 
RY. CO, Lod sis. Wishleloss LOS Whee hh oy 
[rev (Civ. App.) 126 S.w. GSS s oe habe 
Worth? (ce OR iG eitye. Conve WKeilth) 
(Commn.App.) 208 S.W. 891; Davis v. 
Simmons, (Civ.App.) 240 S.W. O70 
El Paso Electric Ry. Co. %. Mebus, 
(Civ.App.) 157 S.W. 955; Epperson v. 
International & G. N. R. Co., 125 S.w. 
117, 59 Tex.Civ.App. 66. 

Va.—Adamson’s Adm’r vy. Norfolk 


& IPO ED ractionm 0s 169) ore al Obibye Lede 
Va. 556. 
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or because it is too broad,®° or too narrow,*! or is 
inconsistent with other instructions given,** or be- 
cause it ignores** or eliminates the defense,** imposes 


Wash,.—vVolz v. Byerly, 237 P. 1018, 
135 Wash. 455; Johnson vy. Bloedel, 
172 P1171, 102 Wash. 293; Coffer v. 
Erickson, 112 P. 643, 61 Wash. 559. 


Wis.—Karshian v. Milwaukee Elec- 
tric Ry. & Light Co., 212 N.W. 643, 
192 Wis. 269. 


26. Jackson yv. Merritt Hardware 
Co.;, 107 Siby 394, 126 GarApps /4iG 
Western & A. R. Co. v. Jarrett, 96 S. 
KH. 17, 22 Ga.App. 313; 'Thompson Vv. 
City of Sigourney, 237 N.W. 366, 212 
Iowa 1348; Godbey v. Grinnell Elec- 
tric & Heating Co., 181 N.W. 498, 190 
Iowa 1068; Johnson v. Smith, 203 P. 
55, 118 Wash. 146. 

27. Jackson vy. Merritt Hardware 
Co., 107 S.H. 394, 26 Ga.App. 747; 
Western & A. R. Co. v. Jarrett, 96 S. 
EK. 17, 22 Ga.App. 313. 

28. Froeming v. Stockton Electric 
Ee Cot, o3™ be iba otal Cates Ode Ann. 
Cas.1918B 408. 

29. Thompson vy. City of Sigour- 
ney, 237. N.W. 366, 212 Iowa 1348. 

30. Potterfield v., Terminal R. 
Ass’n of St. Louis, 5 S.W.(2d) 447, 
319 Mo. 619 [cert den 49 S.Ct. 20, 278 
US. 6265.73 Tr hd. £5397. 

31. Lawrence v. Goodwill, 
781, 44 Cal.App. 440. 

82... Scullin vy. Still (192 S:w-2298; 
2 PAK OIL 7s 

3c. Ala.—Standard Cooperage Co. 
v. Dearman, 86 So. 537, 204 Ala. 558. 

Ark.—Missouri Pac. R. Co. v. Hav- 
ens, 261 S.W. 31, 164 Ark. 108. : 

Cal.—Riley v. Southern Pac. 
207 PB. 699, 5% Cal. App. 477. 


Colo.—Coors v. Brock, 125 P. 599, 
22 Colo.App. 470. 

Conn.—Tappan v. Knox, 
115 Conn. 508. 

Ga.—Southern Ry. Co. v. Bartlett, 
162 S.E. 831, 44 Ga.App. 710. 


186 P. 


Co., 


162 A... %, 


Ind.—Mortimer vy. Daub, 98 N.E. 
845, 52 Ind.App. 30; Louisville, etc., 
Traction Co. v. Worrell, 86 N.E. 78, 


44 Ind.App. 480. 


Iowa.—Roth v. Buettel Bros. 
119 N.W. 166, 142 Iowa 212. 


Mo.—Lange v. Missouri Pac. R. Co., 
106 S.W. 660, 208 Mo. 458; Wallnitz 
v. Werner, (App.) 241 S.W. 668; Grote 
v. Hussman,. 223 S.W. 129, 204 Mo. 
App. 466; -Johnson vy. Springfield 
Traction Co., (App.) 161 S.W. 1193. 


Mont.—Stephens v. Elliott, 92 P. 
45, 36 Mont. 92. 


Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266; Cornforth v. Gra- 
ham Ice Cream Co., 191 N.W. 661, 109 
Neb. 426. 

Ohio.—Northern Ohio Traction & 
Light Co. v. Schrock, 7 OhioApp. 229. 


8.C.—Humphries v. Union & Glenn 
ee R.VCo., 465. SE nos 84 Scer 

Tex.—Texas & N. O. R. Co. v. Pear- 
son, (Civ.App.) 224 S.W. 708 [rev 
(Commn.App.) 238 S.W. 1108]; Gulf, 
C. & S. F. Ry. Co. v. Williams, (Civ. 
App.) 186 S.W. 527; Chicago, ete., R. 
Co. v. Burns, (Civ.App.) 104 S.W. 1081 
[aff 107 S.W. 49, 101 Tex. 329]. 


Utah.—Cromeenes v. San Pedro, L. 
A... 8 /S. Te. Re Conv 00.0. 87 SU tah 
475, Ann.Cas.1912C 307. 

Wash.—Lew Wong vy. 
233 P. 304, 133 Wash. 93 

W.Va.—Roberts v. Bultimers & O. 
Ri Cos T8eSiB 857, 72 3Weviar over 


34 Ark.—St. Louis Southwestern 


Co; 


Wicklund, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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too low a degree of care,*® omits the effect of plain- 
tiff’s knowledge of danger,®® or fails to require that 
contributory negligence be the proximate cause.*? 
In accordance with the general 
rules,** in determining the sufficiency of a charge on 
the doctrine of last clear chance, the entire charge 
upon such subject should be considered.®® 


[§ 754] (c) Assumption of Risk. 
hereinbefore stated,*° a charge on assumption of risk 
is sufficient if it properly states the defense when 
the instructions are considered as a whole.*! 


[§ 755] d. Evidence*?—(1) In General. 
ticular instruction as to the evidence, which stand- 
ing alone might be defective or inaccurate,*? as mis- 
leading,*# or as authorizing the jury to ignore evi- 
dence*® or rely on their own knowledge or ex- 
perience in reaching a verdict,#® may, under the gen- 
eral rules already considered,*’ be sufficient when 


Last clear chance. | 


Ry. Co. v. Wyman, 178 S.W. 423, 119 
Ark. 530. 

Cal.—Grillich v. Weinshenk, 222 F. 
160, 64 Cal.App. 474. 

Conn.—Hope v. Valente, 79 A. 583, 
84 Conn. 248. 

Ga.—Southern Ry. Co. v. Bartlett, 
162 S.E. 831, 44 Ga.App. 710. 

Okl.—St. Louis & S. F. R. Co. v. 
McClain, 162 P..751, 63 Okl. 75. 

S.C.—Bowers v. Carolina Public 
Service Co., 145 S.B. 790, 148 S.C. 161. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Swaggerty, (Civ.App.) 163 S.W. 317. 

Wash.—Graham v. Allen & Nelson 
Malin (Co... 139 P59, 78" Wash. 53895 
Morrison v. Seattle Electric Co., 115 
P. 1076, 63 Wash. 531. 

35. Hoover v. Western Coal & Min- 
ing Co., 142 S.W. 465, 160 Mo.App. 326. 

36. Mathews v. City of La Grande, 
299 P. 999, 186 Or. 426. 

37. Plyler v. Southern Ry. Co., 117 
S.E. 297, 185 N.C. 357; Haskell v. 
Kennedy, 1 P.(2d) 729, 151 Okl. 12. 

38. See supra § 745. 

39. Taylor v. Pacific Electric Ry. 
Coz, 153° P* 119, 172 Cal. 638; .Paske- 
wicz v. Hickey, 149 A. 671, 111 Conn. 
219; Public Utilities Co. v. Walden, 
122 N.E. 591, 69 Ind.App. 623; Cohen 
v. Smith, 159 N.E. 329, 26 OhioApp. 32. 

40. See supra § 745. 

41. Ark.—A. L. Clark Lumber Co. 
v. Edwards, 216 S.W. 18, 144 Ark. 641; 
Scullin v. Still, 192 S.W. 198, 127 Ark. 
617. 

Cal. Humphfres v. Western Pac. 
Ry. Co., 160 P. 415, 173 Cal. 428. 


Ga.—Bibb Mfg. Co. v. Snow, 106 S. 
E. 612, 26 Ga.App. 504. 

Ind.—Lavene v. Friedrichs, 115 N. 
Hy 324, °°116° NE: 421,~° 186 Ind! °333); 
Indiana Union ‘Traction Co. v. 
Schwinge, 93 N.E. 35, 46 Ind.App. 525. 

Mich.—Kaaro v. Ahmeek Mining 
Co., 146 N.W. 149, 178 Mich. 661. 

Mo.—Martin v. Kline Apparel Co., 
249 S.W. 965; Brown v. St. Louis & 
S. F. Ry. Co., (App.) 227 S.W. 1069; 
Johnson vy. Springfield Traction Co., 
(App.) 161 S.W. 1193. 

N.C.—Pyatt v. Southern Ry. Co., 
154 S.E. 847, 199 N.C. 397. 

Okl.—Midland Valley R. Co. v. Cox, 
170 P. 485, 69 Okl. 123. 

S.c.—Chesser v. Tyger River Pine 
Co., 152 S.E. 646, 155 S.C. 356; Drig- 
gers v. Atlantic Coast Line R. Co., 
148 S.B. 889, 151 S.C. 164 [rev on oth- 
er grounds 49 S.Ct. 490, 279 U.S. 787, 
73 L.Ed. 957]; Prisock v. Internation- 
al Agr. Corporation, 144 S.E. 579, 147 
S.C. 58; Brown v. Piedmont Mfg. Co., 
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ing the law. 


Under the rules 


A par- 


law.*4 


96 S.H. 138, 109 S.C. 343. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Hedric, (Civ.App.) 154 S.W. 
633; International & G. N. R. Co. v. 
Meehan, 129 S.W. 190, 61 Tex.Civ.App. 
105; St. Louis Southwestern Ry. Co. 
of Texas v.. Ford, 121 S.-W. °709,- 56 
Tex.Civ.App. 521. 

Utah.—Dimmick v. Utah Fuel Co., 
164 P. 872, 49 Utah 430. 

Va.—Virginia Portland Cement Co. 
v. Swisher’s Adm’r, 94 S.E. 159, 122 
Va. 123. 

42. Construction as whole of in- 
structions: 


Burden of proof see infra § 770. 
Presumptions see infra § 769. 


Weight and effect of evidence see in- 
fra § 768. 


43. U.S.—Wabash Screen Door Co. 
v. Lewis, 184 F. 260, 106 C.C.A. 402. 

Ga.—Chicago Bldg. & Mfg. Co. v. 
Butler, 78 S.E. 244, 139 Ga. 816. 

Ill.—Jefferson Park Dist. v. Sowin- 
ski, 168 N.E. 370, 336 Ill. 390; Walsh 
v. Chicago Rys. Co., 135 N.E. 709, 363 
Ill. 339 [aff 221 Ill. App. 654]; Judy. v. 
Judy, 104 N.E. 256, 261 Ill. 470; Leck- 
lieder v. Chicago City Ry. Co., 172 Ill. 
App. 557. 

Ind.—Downey vy. Prudential Life 
Ins. Co. of America, 117 N.E. 881, 69 
Ind.App. 199; National Live Stock 
Ins. Co. vy. Wolfe, 106 N.E. 390, 59 Ind. 
App. 418; Hall v. Grand Lodge I. O, 
O. F.. of Indiana, 103 N.B. 854, 55 Ind. 
App. 324; Cohen v. Reichman, 102 N. 
BH. 284, 55 Ind.App. 164. 

Mass.—McKechnie v. Boston Ele- 
vated Ry. Co., 112 N.E. 479, 224 Mass. 
36. 

110 


Miss.—Hemming v. Rawlings, 


So. 118, 144 Miss. 643. 

N.J.—Galamb v. Erie R. Co., 156 A. 
128, 108 N.J.Law 7. 

N.C.—MecNair v. Norfolk-Southern 
ReviGo,, 71:29 US. b. 4105 19.0 ON.Cs “eibie3 
Parrish v. American Nat. Ins. Co., 88 
S.E. 500, 171 N.C. 757. 

Pa.—Reichle v. Philadelphia Rapid 
Transit’ Co.) 388 As 79, 240 Pa; 1: 

Vt.—Green v. Laclair, 99 A. 244, 91 
Wit oy 

Va.—White v. White, 106 S.E. 350, 
129 Va. 621. 

Wash.—Kennedy v. Burr, 171 P. 
1022, 101 Wash. 61; Heath v. Seattle 
Taxicab Co., 131 P. 848, 73 Wash. 177. 


44. Evansville & T. H. R. Co. v. 


Hoffman; 118 N.E. 151, 67 Ind.App. 
571: 
45. Oak Leaf Mill Co. v. Littleton, 


151 S.W. 262, 105 Ark. 392; May v. 
Leverette, 139 S.H. 31, 164 Ga. 552; 


512; 
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considered with other instructions correctly stat- 


[§ 756] (2) Presumptions. Following the general 
rules hereinbefore considered,*® an instruction or a 
portion of an instruction as to presumptions will 
not be held fatally erroneous if the charge taken as 
a whole is sufficient,*® although particular portions 
of the charge may be objectionable as misleading.®® 

Res ipsa loquitur. 
eral rules hereinbefore stated,°>+ particular instrue- 
tions presenting the doctrine of res ipsa loquitur 
have been held sufficient or not erroneous when con- 
sidered with the charge as a whole. 


[§ 757] (3) Burden of Proof. 
with the general rules,®* instructions on the burden 
of proof as to particular issues are usually sufficient, 
if, when taken as a whole, they correctly state the 
Accordingly a particular instruction as to 


In conformity with the gen- 


52 


In accordance 


Martin v. Hale, 71 S.E. 133, 136 Ga. 
228; Martin v. Dunbar, 73 S.E. 596, 
10 Ga.App. 287; Mississippi Cent. R. 
Co. v. Lott, 80 So. 277, 118 Miss. 816 
[cert: den. 39) S:Cts 13915249 U.S) .61'6, 
63 L.Ed. 803]; Austin Fire Ins. Co. v. 
Sayles, (Tex.Civ.App.) 157 S.W. 272. 


46. Wilber v. Buckingham, 132 N. 
bes 960, 153 Iowa 194, Ann.Cas.1913E 


47. See supra § 745. 


48. See supra § 745. 

49. Britton v. Hartshorn, 156 A. 
48, 113 Conn. 484; Hartley v. Hart- 
ley’s Estate, 155 S.W. 1099, 173 Mo. 
App. 18; Sorensen v. Selden-Breck 
Const. Co., 154 N.W. 222, 98 Neb. 689; 
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the burden of proof, which standing alone might be 
misleading®® or confusing,®® or which imposes the 
burden of proof on the wrong party,®* or places a 
greater burden on one of the parties than the law 
warrants,°® may be sufficient when taken in econ- 
nection with the charge as a whole. 
charge on the burden of proof in a particular in- 
struction is immaterial when the charge as a whole 


sufficiently covers the matter.®® 
Exception to rule. 


ly prejudicial.®° 


[§ 758] (4) Weight and Sufficiency. In accord- 


The instruetions as to the bur- 
den of proof cannot be sustained where, when con- 
sidered as a whole, they are erroneous and material- 
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evidence necessary to establish the facts and the de- 
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mony,‘* and preponderance of evidence.7® 
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| on the evidence,*! express an opinion on the facts,*? 
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to be given to any witness’ testimony,** or exclude 
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under the general rules already considered,*? be suf- 
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[§ 761] f. Damages. 


Bower v. Chicago Consol. Traction 


Co., 156 Ill-App. 452. 
Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. v. Nichols, 130 N.E. 546, 78 Ind. 
App. 361. 
Mich.—Page v. Stanley, 
673, 242 Mich. 326. 
N.D.—Vollmer y. Stregge, 147 N.W. 
TOT Ret IN: Ds 579: 
Vt.—Shores  v. 
GI EO9 SV 19a: 


218 N.W. 


Simanton, 130 A. 


87. See supra § 745. 
88. See supra § 745. 
89. Ala.—Alabama Great Southern 


Ry. Co. v. Norrell, 143 So. 904; U.S. 
Fidelity & Guaranty Co. y. Miller, 117 
So. 668, 218 Ala. 158. 

Ariz.—Peppers Fruit Co. v. Charle- 
bois, 4 P.(2d) 905. 

Ark.—Fine v. Moses Melody Shop, 
30 S.W.(2d) 817, 482 Ark. 155; Fed- 
eral Compress & Warehouse Co. v. 
Parrott, 28 .S.W.(2d)%28,, 181° Ark. 
946; St. Louis-San Francisco Ry. Co. 
Ve Cox.) 283 S0W. 31, 171 Ark. 108;) St. 
Louis-San Francisco Ry. Co. v. Pear- 
son, 281 S.W. 910, 170 Ark. 842 [cert 
den 47 S.Ct. 101, 273 U.S. 711, 71 L.Ed. 
853]; Missouri Pac. Ry. Co. v. Robert- 
son, 278 S.W. 357, 169 Ark. 957; Kan- 
sas City Southern Ry. Co. v. Sparks, 
222 S.W. 724, 144 Ark. 227. 

Cal.—Hoy v. Tornich, 250 P. 565, 
199 Cal. 545; O’Brien v. Edens, (App.) 
13 P.(2d) 754; Peo. v. Broome, (App.) 
(enPAGZ0), ests {Dennis Wve, TCity: vot 
Orange, 293 P. 865, 110 Cal.App. 16; 
Ritzman v. Mills, 283 P. 88, 102 Cal. 
App. 464; Hasty v. Trevillian, 283 P. 
148, 102 Cal.App. 405; Webb v. Tisc- 
hauser, 264 P. 526, 89 Cal.App. 267. 

Conn.—Doyle v. Reeves, 152 A. 882, 
112 Conn... 521; Ventresca v. Kissner, 
136 A. 90, 105 Conn. 533. 


Ga.—Furney v. Tower, 137 S.E. 850, 
36 Ga.App. 698. - 


Idaho.—Nelson vy. 
649, 41 Idaho 703. 


Ill—Kempinski vy. Tuthill Building 
Material Co., 255 Ill.App. 375; Stolarez 
v. Interstate Iron & Steel Co., 207 Ill. 
App. 7; Lincoln v. Pryor, 199 Ill.App. 
228. 

Ind.—Lafayette St. Ry. v. Ullrich, 
166 N.E. 257, 168 N.E. 709, 92 Ind.App. 
202e LOnWICaAson TD. td aS. DER y.OOn Vv. 
Fisher, 110 N.E. 240, 61 Ind.App. 10. 


Iowa.—Botsford vy. City of Des 
Moines, 212 N.W. 673. 


Ky.—Louisville & N. R. Co. v. Hol- 
loway’s Adm’r, 181 S.W. 1126, 168 Ky. 
262 [aff 38 S.Ct. 379, 246 U.S. 525, 62 
L.Ed. 867]. 

Mich.—Gee v. Brunt, 183 N.W. 949, 
214 Mich. 679; Michaels v. Pinten, 175 
N.W. 465, 208 Mich. 455. 


Johnson, 243 P. 


Miss.—Friedman y. Allen, 118 So. 
828, 152 Miss. 377. 
Mo.—Wentzel v. Lake Lotawana 


Development Co., (App.) 48 S.W.(2d) 
185; Stofer v. Kansas City Public 
Service Co., (App.) 41 S.W.(2d) 614; 
Grubbs v. Kansas City Public Serv- 
ice So., (App.) 30 S.W.(2d) 441 [cert 
quashed 30 S.W.(2d) 445, 325 Mo. 
505]; State ex rel. and to Use of Kib- 
ble v. First Nat. Bank, (App.) 22 S. 


The general rules hereinbe- 
fore stated**® apply to instructions on the question of 
damages, and, accordingly, where a charge correctly 
states the law when considered as a whole, it will 
be upheld, even though particular instructions or por- 


TRIAL 


W.(2d) 185; Samples v. Kansas City 
Rys. Co., (App.) 232 S.W. 1049; Wag- 
ner v. Wagner, (App.) 215 S.W. 784; 
Kennelly v. Kansas City Rys. Co., 
(App.) 214 S.W. 2387; Wilson vs St: 
Louis & S. F. R. Co., 142 S.W. 775, 160 
Mo.App. 649. 

N.Y.—Hack v. Dady, 127 N.Y.S. 26, 
142 App.Div. 948; Hack v. Dady, 127 
NyY.S. 22, 142 App: Div. 510: 


N.C.—Winchester v. Byers, 
es LOGAN EC osc 

Okl.—Curtis & Gartside Co. v. Pri- 
Dysarts OO la today, o4.9) denbueAts 
N.S. 471. 

Or.—Wigan vy. La Follett, 
579, 84 Or. 488. 

Pa.—Boyer v. Hopper, 
298 Pa. 546; Smith v. Cunningham 
Piano Co., 86 A. 1067, 239 Pa. 496; 
Williams v. Meadville, etc., R. Co., 
31 Pa.Super. 580. 

S.c.—Turner v. Montgomery Ward 
& Co., 163 S.E. 796, 165 S.C. 253; Ches- 
ser v. Tyger River Pine Co., 152 S.E. 
646, 155 S.C. 356. 

Tex.—Carpenter v. Trinity & B. V. 
Ry. Co., (Civ.App.) 146 S.W. 363 [rev 
on other grounds 184 S.W. 186]. 

Wash.—Wisdom vy. Morris Hard- 
ware Co., 274 P. 1050, 151 Wash. 86. 

90. Mitchell County v. Hilliard, 
126 S.E. 719, 159 Ga. 502. 

91. Cal.—Walker v. Southern Pac. 
Com 21 Pes69. 9162 iCal kat Sacra= 
mento Southern R. Co. v. Heilbron, 
104 P. 979, 156 Cal. 408. 

Ga.—Mitchell County v. Hilliard, 
126. ‘S.E°719, 159" Ga. 5025)" Southern 
Ry. Co. v. Brock, 64 S.E. 10838, 132 Ga. 
858; Central of Georgia Ry. Co. v. 
Skandamis, 149 S.E. 60, 40 Ga.App. 
78; Pelham Phosphate Co. v. Daniels, 
94 S.E. 846, 21 Ga.App. 547. 

Ind.—Pence v. Pence, 113 N.E. 751, 
62 Ind.App. 679; Indianapolis & M. 
Rapid Transit Co. v. Reeder, 100 N.E. 
101, 51. Ind.App. 5338. 

Iowa.—Spillett v. Clear Lake Boat- 
ing & Amusement Co., 155 N.W. 822. 


Ky.—Chesapeake & O. Ry. Co. v. 
Grigsby, 115 S.W. 237, 131 Ky. 363. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 4388, 47 
A.L.R. 25; Hockaday v. Gilham, 226 
S.W. 991, 206 Mo.App. 132. 

Pa.—Swanger v. People’s Natural 
Gas Co., 96 A. 712, 251 Pa. 287. 


Tex.—Missouri, K. & T. Ry. ‘Co. of 
Texas v. Graham, (Civ.App.) 168 S. 
W. 55 [rev (Commn.App.) 209 S.W. 
399]. 

Utah.—Barry v. Los Angeles & S. 
EAVES CO ceo bs nO po witenn 6.9. 


Va.—Bourne vy. Richardson, 
E. 8938, 1383 Va. 441. 

Wis.—Maloney v. Wisconsin Pow- 
er, Light & Heat Co., 198 N.W. 399, 
180 Wis. 546. 


92. Louisville & N. R: Co. v. Mor- 
ris, 60 So. 933, 179 Ala. 239; Pence v. 
Pence, 113 N.E. 751, 62 Ind.App. 679; 
Bourne v. Richardson, 113 S.E. 893, 
133, Va. 441; Turk v. Martin, 97 S.B. 
351, '124 Va. 103. 


98. Mitchell County v. Hilliard, 
126 S.E. 719, 159 Ga. 502; City of Cape 


145.8, 


165.2. 


148 A. 854, 


113 S. 
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tions of the charge when segregated may be objec- 
tionable,®® inaccurate,®® or misleading,®? as by the 
use of inapt terms,°®? or confusing,®® contradictory,** 
ambiguous,®® or inconsistent,®* or as permitting the 
assessment of double damages,®*? or as not appli- 
cable to the evidence.°® i 


These rules have been applied to instructions as 
to the measure of damages generally,®® permanent 


Girardeau v. Hunze, 284 S.W. 471, 


314 Mo. 438, 47 A.L.R. 25. 

94. City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 47 
A.L.R. 25. 

95. Waters-Pierce Oil Co. v. Des- 
elms, 29 S.Ct., 270, 212 U.S. 159, 53 
L.Ed. 453 [aff 89 P. 212, 18 Okl. 107]. 


96. Westinghouse Electric & Mfez. 
Co. v. Glencoe Cotton Mills, 98 S.E. 
1285-111 S.C. 364. 


{a] Tllustration.—Where a charge 
seventeen pages long gave the jury a 
broad, correct rule as to measure of 
damages, the fact that an inconsist- 
ent and incorrect rule was also given 
will not justify reversal, where, con- 
sidered in its entirety, it is not made 
to appear that such inconsistent rule 
was prejudicial to appellant. West- 
inghouse Electric & Mfg. Co. v. Glen- 
ove Cotton Mills, 98 S.E. 128, 111 S.cC. 
364. 

97. Hardin v. Olympic Portland 
Cement Co., 154 P. 450, 89 Wash. 320. 

98. Ark.—St. Louis, I. M. & S. Ry. 
Go v. Hydrick, 160 S.W. 196, 109 Ark. 

Ga.—Cope v. Pettit, 102 S.B. 833, 25 
Ga.App. 125. 

Ind.—Otter Creek Coal Co. v. Arch- 
er, 115 N.E.-:952, 64 Ind.App. 381. 

Ky.—Nashville; C. & St. L. Ry. v. 
Byars, 25 S.W.(2d) 738, 233 Ky. 309. 

Ohio.—Cincinnati Traction Co. v. 
Weber, 6 Ohio App. 17. 

99. U.S.—Waters-Pierce Oil Co. v. 
Deselms, 29 S.Ct. 270, 212 ‘U.S? “159: 
53 L.Ed. 453. 

Ala.—Birmingham Waterworks Co. 
v. Watley, 68 So. 330, 192 Ala. 520; 
Louisville & N. R. Co. v. Morris, 60 
So. 933, 179 Ala) 2397 


Cal.—Walker v. Southern Pae. Co., 
121 P. 369; 162 Cal. 121; Webb v: 
era: 264 P. 526, 89 Cal.App. 

Conn.—Doyle v. Reeves, 152 A. 882, 
112 Conn. 521. 

Ga.—Central of Georgia Ry. Co. v. 
Skandamis, 149 S.E. 60, 40 Ga.App. 
78; Georgia R. & Banking Co. v. 
Wallis, 116 S.E. 883, 29 Ga.App. 706; 
City of Atlanta v. Whitley, 101 S.E. 
2, 24 Ga.App. 411. 

Ill.—Greenacre y. Filby, 114 N.E. 
536, 276 Ill. 294, L.R.A.1918A 234; 
Sanitary District of Chicago v. Baum- 
bach, 110 N.B. 331, 270 Til. 128; Mirk- 
ovich vy. Maravich, 206 Ill.App. 463; 
Paden v. Chicago, R. I. & P. Ry. Co., 
200 Ill.App. 100 [aff 114 N.E. 540, 276 
Tl. 62). 

Ind.—Pence v. Pence, 118 N.B. 751, 
62° Ind.App. 679. 


Ky.—Adams Express Co. vy. Hund- 
ley, 139 S.W. 1084, 145 Ky. 7; Ches- 
apeake & O. Ry. Co. v. Grigsby, 115 
S.W. 237, 1381 Ky. 363. 


Mich.—Kryszke y. Kamin, 128 N.W. 
190, 163 Mieh. 290. 


Minn.—In re Oronoco School Dist., 
212 N.W. 8, 170 Minn. 49. 


Mo.—Gray v. Doe Run Lead Co., 53 
S.W.(2d) 877; Ganz v. Metropolitan 
St..R. Co., 220 S.W. 490; Hockaday v. 
Gilham, 226 S.W. 991, 206 Mo.App. 
132; Forsee v. Zenner, (App.) 193 S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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damages,' market value,? 


or exemplary damages.® 
Exception to rule. 


W. 975; Strayer v- Quincy, O. & K. 
C. R. Co., 156° S.W. 732,170 Mo.App. 
514; Hales vy. Raines, 130 S.W. 425, 
146 Mo.App. 232. 

N.C.—Madison County Ry. Co. v. 
Gahagan, 76 S.E. 696, 161 N.C. 190. 

Okl1.—St. Louis-San Francisco Ry. 
Co. v. Cauthen, 241 P. 188, 112 Okl. 
256, 48 A.L.R. 1447 [cert den 46 S.Ct. 
353, 270 U.S. 656, 70 L.Ed. 784]; Mid- 
land Valley R. Co. v. Larson, 138 P. 
173, 41 Okl. 360. 

Or.—Christensen v. Reid, 240 P. 
AAAB 247 PQ 91009, $06 Or 554. 

Pa.—Nusbaum v. Hartford Fire Ins. 
Go., 132 A: 177, 285 Pa. 332; Swanger 
v. People’s Natural Gas Co., 96 A. 712, 
251 Pa. 287. 

S.C.—Tyner v. Atlantic Coast Line 
R. Co., 146 S.E. 663, 149 S.C. 89; West- 
inghouse Electric & Mfg. Co. v. Glen- 
coe Cotton Mills, 98 S.E. 128, 111 S. 
C. 364. 

Utah.—Barry v. Los Angeles & S. L. 
R,,,Co., 189 P. 70, 56 Utah: 69. 

Va.—Southern Ry. Co. v. May, 137 
S.E. 493, 147 Va. 542. 

Wash.—City of Tacoma v. Nisqual- 
ly Power Co., 107 P. 199, 57 Wash. 420. 

Wis.—Maloney v. Wisconsin Power, 
Light & Heat Co., 193 N.W. 399, 180 
Wis. 546. 

1. Southern Ry. Co. v. Brock, 64 
S.E. 1083, 132 Ga. 858; Wagner v. 
Town of Conover, 156 S.E. 167, 200 N. 
C. 82. 

2. Sacramento Southern R. Co. v. 
Heilbron, 104 P. 979, 156 Cal. 408. 

3. St. Louis Southwestern Ry. Co. 
v. Rogers, 266 S.W. 281, 166 Ark. 389; 
Wiley v. Young, 174 P. 316, 178 Cal. 
681; Chilton v. Ralls, 286 S.W. 718, 
220 Mo.App. 355. 

4. Strayer v. O’Keefe, 
761, 202 Iowa 643. 

5. Murray v. Liebmann, 120 N.E. 
WO 931, > Mass.--%s.«sirkpatrick -v. 
Crutchfield, 100 S.E. 602, 178 N.C. 348; 
Garrett y. Beaver Valley Traction Co., 
71 A. 1083, 222 Pa. 586. 

6. Indianapolis & M. Rapid Trans- 
it Co. v. Reeder, 100 N.E. 101, 51 Ind. 
App. 533. 

7. Indianapolis & M. Rapid Trans- 
it Co. v. Reeder, supra. 


8. White v. Holden, 
567. 

9. Birmingham Ry., Light & Pow- 
er Co. v. Coleman, 61 So. 890, 181 Ala. 
478; Louisville & N. R. Co. v. Kay, 
62 So. 1014, 8 Ala.App. 562; Hauser v. 
Steigers, 119 S.W. 52, 137 Mo.App. 
560; Smith v. Morganton Ice Co., 74 
SE. 961, 159 N.C. 151; Bourne vy. 
Richardson, 113 S.E. 393, 133 Va. 441; 


210 N.W. 


206 Ill.App. 


Turk v. Martin, 97 S.E. 351, 124 Va. 
103. 
10. McAdams v. Chicago, R. I. & 


P. Ry. Co., 205 N.W. 310, 200 Iowa 732. 
11. See supra § 745. 
12. Ark.—Ellisville Lumber Co. v 


pain and suffering,® 
tal anguish,* loss of earning capacity,® loss of serv- 
iees® and companionship,’ rental value,’ and punitive 


On the other hand, where an 
instruction is given to the jury as an absolute guide 
in determining the damages, the rule requiring the 
instructions to be read together is inapplicable.?° 


[§ 762] g. Definition and Application of Terms. 
In accordance with the general rules hereinbefore 
stated,1+ in determining the sufficiency of a defini- 
tion in a charge, the charge must be considered as a 
whole, and segregating one part in relation to a term 


TRIAL 


men- 


First Nat. Bank, 284 S.W. 
Ark. 469. 


Conn.—Salemme v. Mulloy, 
870, 99 Conn. 474. 

Ga.—Jeter v. Davis, 127 S.E. 898, 
33 Ga.App. 733. 

Ill.—Shekerjian v. Shekerjian, 178 
N.E. 365, 346 Ill. 101; Fry v. Howard, 
232 Ill.App. 295. 

Mich.—Smith v. Detroit United Ry., 
119 N.W. 640, 155 Mich. 466. 

Minn.—Witaker vy. Chicago, St. P., 
M. & O. Ry. Co., 131 N.W. 1061, 115 
Minn. 140. 

Mo.—Goffe v. National Surety Co., 
9 S.W.(2d) 929, 321 Mo. 140; Lehmer 
v. Smith, 284 S.W. 167, 220 Mo.App. 
251; Waddell v. Krause, 241 S.W. 964, 
210 Mo.App. 117; Huntington v. Kan- 
Pg City Rys. Co., (App.) 233 S.W. 
oO. 


Ca ATT 
121 A. 


Ohio.—City of Piqua v. Morris, 120 
N.E. 300, 98 Ohio St. 42, 7 A.L.R. 129. 

Okl.—Missouri, K. & T. Ry. Co. v. 
Lenahan, 206 P. 233, 85 Okl. 290. 

Tex\ Magnolia Motor Sales Corp. 
v. Chaffee, (Civ.App.) 192 S.W. 562. 


13. Salemme v. Mulloy, 121 A. 870, 
99 Conn. 474. 

14. Sinclair v. Pioneer Truck Co., 
196 P. 281, 51 Cal.App. 174; Salemme 
v. Mulloy, 121 A. 870, 99 Conn. 474; 
Smith y. Detroit United Ry., 119 N. 
W. 640, 155 Mich. 466; McMaster v. 
Southern Ry. Co., 115 S.E. 631, 122 
S.C. ASe 

15. Goffe v. National Surety Co., 
9 S.W.(2da) 929, 321 Mo. 140. 

16. Lehmer v. Smith, 284 S.W. 167, 
220 Mo.App. 251; Waddell v. Krause, 
241 S.W. 964, 210 Mo.App. 117. 


ye Fry v. Howard, 232 I11.App. 

18 Ramos v. Service Bros., 5 P. 
(2d) 623; 118 Cal.App. 432; Salemme 
v. Mulloy, 121 A 870, 99 Conn. 474; 
Sharp v. City of Carthage, 5 S.W.(2d) 
6, 319 Mo. 1028; Missouri, K. & T. Ry. 
Co. v. Lenahan, 206 P. 233, 85 Okl. 290. 

19. Royalty v. Strange, (Tex.Civ. 
App.) 220 S.W. 421 

20. City of Piqua v. Morris, 
N.E. 300, 98 Ohio St. 42, 7 A.L.R. 129; 
McMaster v. Southern Ry. Co., 115 
SRL Gol, Blae .s.C.g Bip; + GUPlee. Vv. 
Southern -Ry. Co., 115 S.H. 628, 122 
SiC? 361. ; 

21. Ala.—Alabama Power Co. vy. 
Lewis, 141 So. 229, 224 Ala. 594; Mc- 
Caa v. Thomas, 92 So. 414, 207 Ala. 
210. 

Ark.—Ohio Handle & Mfg. Co. v. 
Jones, 135 S.W. 455, 98 Ark, 17. 

Cal.—Langford v. San Diego Elec- 
tric hyn, Co, 164 B. 3938;, 174 Cals 7:29); 
White v. Davis, 284 P. 1086, 103 Cal. 
App: Sel. 

Colo.—Great Western Sugar Co. vy. 
Parker, 123 P. 670, 22 Colo.App. 18. 

Ga.—Barlow v. Barlow, 129 S.E. 
860, 161 Ga. 202; Simmons y. Bran- 
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and subjecting it to a meticulous analysis does not 
establish error if the treatment of the term in the 
whole charge both by definition and application is 
sufficient adequately to guide the jury.?? 


These rules have been applied to instructions de- 
fining or omitting to define condition as distinguished 
from cause,t* contributory negligence,!* embezzle- 
ment,'® malice,+? material fact,17 negligence,!® nui- 
sance,+® and proximate cause.?° 

[§ 763] 4. Cure of Error—a. By Other Instruc- 
ticons—(1) In General. 
cure the error in another only when the instructions, 
as a series, state the law correctly,?! and it is evident 


A correct instruction will 


nen, 117 S.E. 318, 155 Ga. 494; Burke 
v. Schwarzweiss, 113 S.E. 16, 153 Ga. 
751; Bedingfield v. Moye, 85 'S.E. 856, 
143 Ga. 563; Elliott v. Hodgson & 
Jackson, 65 S.E. 405, 133 Ga. 209, 134 
Am.S.R. 206; Lincoln County v. Gaz- 
zaway, 158 S.E. 647, 43 Ga.App. 358; 
Town of Decatur v. Hinson, 113 S.E. 
702, 29 Ga.App. 131; Savannah Elec- 
tric Co. v. Johnson, 103 S.E. 798, 25 
Ga.App. 517. 


Ill.— Garvey v. Chicago Rys. Co., 
ITI N-E. 271. 339, Tl 2765" huropoll 
v. Butterfield, 136 N.E. 663, 303 III. 
454; Ratner v. Chicago City R. Co., 
84 N.E. 201, 233 Ill. 169 [rev 133 I]. 
App. 628]; Funston v. Hoffman, 83 
N.E. 917, 232 Ill. 360; West Chicago 
St. R..Co. v. Schulz, 75 Ni) 495, 217 
Ill. 322; Illinois Iron, etc., Ce. v. Web- 
er, 63 N.E. 1008, 196 Ill. 526; Ameri- 
can Strawboard Co. v. Chicago, etc., 
R, Co.,' 53 N. EB. 97, 177 Ts SL3s3 Dean 
v. Yelloway Pioneer System, 259 Ill. 
App. 180; Malloy v. Chicago Tele- 
phone Co., 159 Ill.App. 556; Chicago 
Union Traction Co. v. Grommes, 110 


Ill.App. 113; Chicago North Shore 
St. R. Co. v. Hebson, 93 Ill.App. 98. 


Ind.—Mendenhall v. Stewart, 47 N. 
E. 943, 18 Ind.App. 262. 

Iowa.—Anderson v. U. S. Ry. Ad- 
ministration, 196 N.W. 584, 197. ‘Towa 
1 Cresswell v. Wainwright, 134 N. 
W. 594, 154 Iowa 167. 

Ky.—Gibraltar Coal Mining Co. y. 
Miller, 25 S.W.(2d) 38; -233 Kyo 129; 
Farmers’ Bank & Trust Co. v. Hard- 
ing, 272 S.W. 3, 209 Ky. 3; Leader v. 
McGee, 261 S.W. 1095, 203 Ky. 207; 
Hines v. Harris, 258 S.W. 930, 202 Ky. 


75; Langstaff-Orm Mfg. Co. v. Wil- 
ford, 170 S.W. 1, 160 Ky. 733; Chesa- 
peake, etc., R. Co. v. Grigsby, 115 S. 
Wieosats Lot Ky 363, 


Md.—Kaline vy. Davidson, 126 A. 68, 
146 Md. 220; Mullan v. MeKellip, 121 
A. 357, 142 Md. 484; Shaffer v. Bond, 
99 A. 973, 129 Md. 648. 


Mass.—Pratz vy. E. L. Fisher & Co., 
137 N.E. 749, 244 Mass. 6. 

Mich.—Madill v. Currie, 134 N.W. 
1004, 168 Mich. 546; Schattler v. Dai- 
ly Herald Co., 127 N.W. 42, 162 Mich. 
Lib. 

Miss.—Louisville & N. R. Co. v. 
Cuevas, 139 So. 397, 162 Miss. 521; 
Hines v. McCullers, 83 So. 734, 121 
Miss. 666; National Life & Accident 
Ins. Co.. v. De Vance, T6-So ss, 210 
Miss. 196. 

Mo.—B. F. Sturtevant Co. v. Ford 
Mfg. Co., 288 S.W. 59, 315 Mo. 1025 
[rev (App.) 253 S.W. 76, 254 S.W. 419]; 
Everly v. Everly, 249 S.W. 88, 297 Mo. 
196; Hall v. Manufacturers’ Coal & 
Coke Co., 168 S.W. 927, 260 Mo. 351, 
Ann.Cas.1916C 375; Atkinson vy. Amer- 
ican School of Osteopathy, 144 S.W. 
816, 240 Mo. 338; Hopkins v. Mobile & 
Onckse CO.; (App.) 33 S.W.(2d) 1009; 
Schaff v. Nelson, (App.) 285 S.W. 
1036; Buffum v. F. W. Woolworth Co; 
273 S.W. 176, 221 Mo.App. 345; Bal- 
lew v. Thompson, (App.) 259 S.W. 856; 
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that no harm has been done by the erroneous in- 
22 Otherwise, in order to obviate the effect 
thereof, the erroneous instruction must be expressly 
withdrawn from the jury,?* or corrected by a qualifi- 
cation referring directly to it,”* a mere incidental 


struction.” 


TRIAL 


reference to the issue in enother instruction be- 


Al. G. Barnes Amuse- 
ment Co., 253 S.W. 140, 214 Mo.App. 
391; Carpenter yv. Hines, (App.) 239 
S.W. 593; Bodenmueller v. Columbia 
Box Co., (App.) 237 S.W. 879; Hollis 
v. Kansas City Light & Power Co., 
224 S.W. 158, 204 Mo.App. 297; BP. R. 
Walsh Tie & Timber Co. v. Chester, 
IRC TS AGiaR ee Conley Sows 6L4) 134 
Mo.App. 26; Hyde v. Honiter, 158 S. 
Weesss 17> Mo.App: 583; Brisco Vv. 
Laughlin, 143 S.W. 65, 161 Mo.App. 
‘Carroll v. Peak, 136 S.W. 961, 156 
Wee: App. 446. 
Neb.—Pratt v. Western Bridge & 
Construction Co., 218 N.W. 397, 116 


Reynolds v. 


Neb. 553, 58 A.L.R. 527; Hinton v. 
Atchison, etc., R. Co., 120 N.W. 431, 
83 Neb. 835. 


N.H.—Gerry v. Kennett, 78 A. 649, 
75 N.H. 564. 

N.J.—Gerli v. Washington Piece 
Dyeing & Finishing Co., 146 A. 344, 

N.Y.—Simpson v. Foundation Co., 
Osan Ee 0. 20d) Nave 2479 8 een Cas? 
1912B 321; Heibeck v. Hess, 239 N.Y. 
Ss. 2010; 228 App.Div. 194; Babcock v. 
Rutland R. Co., 206 N.Y.S. 439, 210 
App.Div. 488; Pratt, Hurst & Co. v. 
Mailers 19 N.Y.S. 803, 135 App.Div. 1; 


Milchman v. New York Rys. Co., 153 
INGY Sie lion. DON NEISC. silos Mann v. 
Pusrin, 158 N.Y.S. 906. 

INC: © Owmavec 


Town of Dunn, 111 S.E. 724, 183 N. 
G. 427; Lea v. Southern Public Utili- 
ties Co., Oe Sakis 199 4eedio iN. Cre 59) 
Jones v. Life Ins. Co. of Virginia, 65 


Sie 602.0 lod INICs 54. 

NSD: . Minneapolis, St. P. 
Sat See Mey. Coss NAW: 1095.9 28 
N.D. 182. 

Ohio.—Cincinnati Gas, ete., Co. v. 
Coffelder, 11 Ohio Cir.Ct.N.S. 289, 31 


Ohio Cir-Ct. 26. 

Or.—Provo vy. Spokane, P. & S. Ry. 
Co., 170 P. 522, 87 Or. 467; Dalton v. 
Kelsey, i4eP, 464, 58. Or: 944, 
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Co., 107 N.Y.S. 142, 56 Misc. 477. 


N.C.—Hunt v. Bure, 127 S.B. 593, 
189 N.C. 482; Kimbrough v. Hines, 
104 S.E. 684, 180 N.C. 274; Craig & 
Wilson v. Stewart & Jones, 79 S.W. 
1100, 163 N.C. 531; Jones v. Life Ins. 
Co. of Virginia, 65 S.E. 602, 151 N.C. 
54. 

Ohio.—Pendleton St. R. Co. v. Stall- 
mann, 22 QhioSt. 1; Stark v. Cress, 4 
OhioApp. 92. 

Okl.—Weige v. 
271, 103 Okl. 114. 

Or.—Anderson v. Columbia Con- 
tract Co., 185 P. 231, 184 P. 240, 94 Or. 
AE TN SEP Bi 


S.C.—Love v. Turner, 
TANS. C2822. 


Tenn.—Citizens’ St. R. Co. v. Shep- 
herd, 64 S.W. 710, 107 Tenn. 444. 


Tex.—Lillard Milling Co. v. Brooks 
& Few, (Civ.App.) 204 S.W. 686; Gulf, 
Cusco. Ryn. Co. ve tuovd, ¢(Civ.Apps) 
175 S.W. 721; Western Union Tele- 
graph Co. v. Cathey, (Civ.App.) 166 S. 
W. 714; Wilkinson vy. Fralin, (Civ. 
App.) 149 S.W. 548; Baker v. Magee, 
(Giv.App.)’ 136 S.W. 1161; Petty v. 
Jordan-Spencer Co., (Civ.App.) 135 S. 
We 2205 Houston’ & TS C. Rw Co. cv. 
Ellis, 134 S.W. 246; St. Louis South- 
western R. Co. v. Tittle, (Civ.App.) 
115 S.W. 640; International, etc., R. 
Co. v. Von Hoesen, (Civ.App.) 91 S. 
W. 604 [rev 92 S.W. 798, 99 Tex. 646]; 
Dallas Consol. Electric St. R. Co. v. 
McAllister, 90 S.W. 933, 41 Tex.Civ. 
App. 131. 


Va.—Levine v. Levine, 132 S.E. 
144 Va. 330; Reliance Life Ins. 
v. Gulley’s Adm’x, 114 S.E. 551, 
Va. 468; American Locomotive 
v. Whitlock, 63 S.E. 991, 109 Va. 238; 
Southern Ry. Co. v. Hansbrough’s 
NOMS uO OSebint Dios) LO eV an oy. COn= 
tinental Casualty Co. v. Peltier, 51 
"Sm. 290955104 Va. 2222 Virginia, etc. 


Thompson, 229 P. 


51 S.E. 101, 


Wheel Co. v. Chalkley, 34 S.E. 976, 
98 Va. 62. 
W.Va.—Shaver _ v. Consolidation 


Coal Co., 151 S.BH. 326, 108 W.Va. 365; 
Producers’ Coal Co. v. Mifflin Coal 
Mining Co., 95 S.E. 948, 82 W.Va. 311; 
Stuck v. Kanawha & M. Ry. Co., 89 
S.E. 280, 78 W.Va. 490; Cobb v.’ Dun- 
levie, 60 S.BE. 384, 68.W.Va. 398; Mc- 
Kelvey v. Chesapeake, etc., R. Co., 
14 S.B. 261, 35 W.Va. 500. 


Wis.—Driseoll v. Allis-Chalmers 
Co., 129 N.W. 401, 144 Wis. 451; 
Yerkes v. Northern Pac. R. Co., 88 
N. W. 638, 112 Wis. 184, 88 Am.S-R. 
961 imbhort vy. ‘Chicazo, ‘etc;, “R.. Co,, 
20 Wis. 344. 

Wyo.—Acme Cement Plaster Co. v. 
Westman, 122 P. 89, 20 Wyo. 143. 


[a] Reasons for rule.—(1) “In 
such cases they would not supple- 


In accordance with these rules 
it has been held that neither a 
specific 
tion,®® nor a correct special charge, an erroneous 
main charge in conflict therewith.*? 
a correct written charge cure an erroneous oral 


TRIAL 


correct general 
instrue- 
ed one.*§ 
Neither will 


charge cure an 
Of course, an 


e 


5 and the 


ment and aid each other, making a 
harmonious whole, but would be con- 
tradictory and destructive, one of the 
other, and presumptively such would 
be error.” Johnson v. Springfield 
Traction Co., (Mo.App.) 161 S.W. 1193, 
1196. (2) “The jury are not able to 
select from contradictory instructions 
one which correctiy states the law.” 
R. A. Watson Orchards v. New York, 
C.&) St. LD. Ry Cor 250 Tl App. 22,\ 5.0: 
(3) “Where conflicting instructions 
are given, it leaves the jury in doubt 
as to which should be followed.” 
Koehn vy. City of Hastings, 206 N.W. 
19, 21, 114 Neb. 106. (4) “The reason 
for this salutary rule is that the court 
can not tell which of the instructions 
the jury regarded, whether the good 
or the bad one, to the prejudice of the 
party affected thereby.” Shaver v. 
Consolidation Coal’'Co., 151 S.E. 326, 
334, 108 W.Va. 365. 


29. Ala.—dAlabama City, etc., R. Co. 
‘vv. Bullard, 47 So. 578, 157 Ala. 618. 


Ark.—Merchants’ F. Ins. Co. v. Mc- 
Adams, 115 S.W. 175, 88 Ark. 550. 


Cal.—Gaster v. Hinkley, 258 P. 988, 
85 Cal.App. 55; Watts v. Murphy, 99 
P. 1104, 9 Cal.App. 564. 


Tl)\—Kath' Vv. “East, St'- Louis, ‘ete:, 
Re CO. use Nba Doe secod Lil AG le 
R.A.N.S. 1109; Kankakee Stone, etc., 
Co. v. Kankakee, 20 N.B. 670, 128 Ill. 
173; Chicago, ete., R. Co. v. Gill, 132 
IlL.App. 310. 

Md.—wWilliar v. Nagle, 71 A. 427, 
109 Md. 75, 16 Ann.Cas. 982; Rosen- 
kovitz v. United R., etc., Co., 70/ A. 108, 
108 Mad. 306. 

Mo.—Ross v. Metropolitan St. R. 
Co., 112 S.W: 9, 132 Mo.App. 472. 

N.Y.—Blumberg v. Sterling Bronze 
Co., 107 N.Y.S. 142, 56 Mise. 477. 

Ohio.—-Pendleton St. R. Co. v. Stall- 
mann, 22 Ohio St. 1; Diehl v. Cin- 
cinnati Traction Co., 29 Ohio C.A. 369. 

Va.—Chesapeake Ferry Co. v. Hudg- 
ins, 156 S.E. 429, 155 Va. 874. 

30. U.S.—New York Life Ins. Co. 
v. Hunter, 32 H.(2d), 178. 

Cal.—Nickell v. Rosenfieldj 255 P. 
760, 82 Cal.App. 369. 


Ind.—Clark v. State, 64 N.E. 589, 
159 Ind. 60. 

Ohio.—Pittsburgh, ete, R. Co. v. 
Krouse, 30 Ohio St. 222. 

Pa.—Arthurs v. Wilson, 40 Pa.Su- 
per. 604. 

Si.  Bty Worthy &ak.iG. Jy: Coe v. 


Bryson & Burns, (Tex.Civ.App.) 195 
S.Ww. 1165. 
32. Alabama Consol. Coal & Iron 


Co. ‘v. Heald, 53 So. 162, 168 Ala. 626. 


33. Alabama Power Co. v. McIn- 
tosh, 122 So. 677, 219 Ala. 546; Lou- 
isville, etc., R. Co. v. Christian Moer- 
lein Brewing Co., 43 So. 723, 150 Ala. 
390; Texas & P. Ry. Co. v. Gibson, 
(Tex.Commn.App.) 288 S.W. 823 [aff 
(Civ.App.) 281 S.W. 652, and cert den 


wa 
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instruction is not cured by an equivocal explana- 
tion liable to be misunderstood,** nor can a short 
erroneous instruction be cured by a long complicat- 
Where, however, it appears that the cor- 
rect instruction must have so preponderated in the 
consideration of the jury that the erroneous instruc- 
tion neither contributed to, nor controlled, the ver- 
dict, the charge may be upheld.*® 
court, which, considered as a whole, is intemperate, 
cannot be neutralized by-the simple warning to be 
careful not to do defendant an injustice.*° 
other hand, if an instruction is defective merely,** 


A charge of the 


On the 


and revoked 274 U.S. 748, 47 S.Ct. 763, 
71 L.Ed. 1330]. 

[a] Reason for rule.—“No one can 
tell which of two contradictory in- 
structions the jury has followed.” 
Alabama Power Co. v. McIntosh, 122 
So. 677, 681, 219 Ala. 546. 


34. Grand Union Tea Co. v. Lord, 
231 7H 390; 145 "ClCrA. 384-5 Gultaen 
& S. F. Ry. Co. v. Houston, (Tex.Civ. 
App.) 45 S.W.(2d) 771. 


35. Ex parte McNeil, 63 So. 992, 
184 Ala. 420 [rev 62 So. 459, 8 Ala. App. 


610. (aff 65 °.So.. 540, 10 Alas App: 
523)]; Hartwig v. Richards Eleva- 
tor Co., (Iowa) 226 N.W. 116; Ster- 


molle v. Brainard, (Mo.App.) 24 S.W. 
(2a) 712; Smothers v. Chicago, R. I. 
& P. Ry. Co., (Mo.App.) 15 S.W.(2d) 
884; Wiley v. Rutland R. Co., 86 A. 
808, 86 Vt. 504. 


36. Galino v. Fleischmann Realty 
& Const. Co., 115 N.Y.S. 334, 130 App. 
Div. 605; Texas & P. Ry. Co. v. Beez- 
ie 120 S.W. 1136, 56 Tex.Civ.App. 


[a] The prejudicial effect of an 
oral charge cannot be obviated by 
construction with defendant’s instruc- 
tion neutralizing the oral charge, 
where plaintiff's given charge subse- 
quently_perpetuates the error. Mo- 
bile & O. R. Co. v. Williams, 139 So. 
337, 224 Ala. 125. 


37. Poppe v. Bowler, 238 N.W. 890, 
184 Minn. 415. 


38. Stein vy. Lacassie, 207 P. 886, 
189 Cal. 118. 


39. De Greek v. Freeman, 291 P. 
854, 108 Cal.App. 645; Alloggi v. 
Southern Pac. Co., 173 P. 1117, 37 Cal. 
App. 72. 

40. Cavlovic v. 
Super. 532. 

41. U.S.—United Verde Copper Co. 
v. Jordan, 14 F.(2d) 299 [aff 9 F. (2d) 
144 [cert den 278 U.S. 734, 47 S.Ct. 243, 
Wi Lied. 865). 


Ark.—Arkadelphia Lumber Co. v. 
Posey, 85 S.W. 1127, 74 Ark. 377. 


Colo.—Colorado Springs & I. Ry. Co. 
v. Allen, 1385 P. 790, 55 Colo. 391. 


_ Fla.—Covington v. Clemmons, ‘55 
So. 81, 61 Fla. 151; Florida East Coast 
Rv. Co. v. Lassiter, 52 So. 975, 59 Fla. 
246; Atlantic Coast Line R. Co. vy. 
Crosby, 43 So. 318, 53 Fla. 400. 


_iInd.—Chicago & EH. R..Co. v. Bid= 
dinger, 109 N.H. 953, 61 Ind.App. 419. 


Mass.—Doyle v. Singer Sewing 
Mach. Co., 107 N.E. 949, 220 Mass. 327. 


Minn.—Strite Governor Pulley. Co. 
v. Lyons, 152 N.W. 765, 129 Minn. 372. 


PS ais Se v. McKinstry, 7 Mo. 


Neb.—Glatfelter v. Security Ins. 
Co. of New Haven, Conn., 167 N.W. 
572, 102 Neb. 464; Bailey v. Kling, 
130 N.W. 439, 88 Neb. 699; Schmitt, 
etc., Co. v. Mahoney, 82 N.W. 99. 60 
Neb. 20. , 


Nikolish, 83 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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in that it is inaceurate,*? misleading,** confusing,‘* | or incomplete,*® or if it isin terms which are too gen- 


24 N.E. 
New 


N.Y.—Bishop v. Goshen, 
720, 120 N.Y. 337; Hoffman v. 
Mork, Cent..ete., BR. Co., 87 N.Y. 25,241 
Am.R. 337 [aff 46 N.Y.Super. 526]; 
Peck v. New York Cent., etc., R. Co., 
70 N.Y. 587 [aff 8 Hun 286]. 

Pa.—tTrainer v. McGarrity, 40 Pa. 
Super. 57. 

Vt.—Gilfilan vy. Gilfillan’s BPstate, 
96 A. 704, 90 Vt. 94; White v. Central 
Vermont Ry. Co. 89 A. 618, 87) Vt. 
330) [afl 35 SiCt. 865,288. U.S.'507,59 
L.Ed. 1433, Ann.Cas.1916B 252). 

Wis.—Andrzejewski v. Northwest- 
in Fuel Co., 148 N.W. 37, 158 Wis. 

(U. 

42. Ala.—Aquilino vy. Birmingham 
Ry., Light & Power' Co., 77 So. 328, 
201 Ala. 34; Quarles v. Kendrick Mer- 
cantile Co., 79 So. 160, 16 Ala.App. 486 
[cert den 79 So. 394, 202 Ala. 56]. 

Ariz.—Brooks v. McDevitt, 11 P. 
(2d) 826. 

Ark.—Huffman v. Sudbury, 194.-S. 
W. 510, 128 Ark. 559. 


Colo.—Modern Woodmen of Ameri- 
ca v. White, 199 P. 965, 70 Colo. 207, 
17 A.L.R. 393; Goad v. Wellendorf, 
185 P. 470, 67 Colo. 40; Expansion 
Gold Mining & Leasing Co. v. Camp- 
bell, 163 P. 968, 62 Colo. 410; Strat- 
ton Cripple Creek Mining & Devel- 
opment Co. vy. Ellison, 94 P. 303, 42 
Colo. 498; Denver v. Murray, 70 P. 
440, 18 Colo.App. 142. 


Conn.—Foote y. Brown, 70 A. 699, 
81 Conn, 218. 

D.C.—Baltimore, ete, :.R. Co. v. 
Cumberland, 12 App.D.C. 598 [aff 
176.U.S. 282, 20 'S.Ct. .380, 44°. L.Ed. 
447]. 

Fla.—Atlantic Coast Line R. Co. v. 
Shouse, 91 So. 90, 83 Fla. 156; Bibb 
v. United Grocery Co., 74 So. 880, 73 
Fla. 589. 

Ga.—Sutton v. Ford,-87-S.E. 799, 
144 Ga. 587, L.R.A.1918D 561, Ann. 
Cas.1918A 106; Atlantic Coast Line 
R. Co. v. Jones, 63 S.E. 834, 1382 Ga. 
189; Russell v. Brunswick Grocery 
Co., 47 S.E. 528, 120 Ga. 38; Lovelace 
v. Reliable Garage, 125 S.E. 877, 33 
Ga.App. 289; McCommons-Thompson- 
Boswell Co. v. White, 125 S.E. 76, 33 
Ga.App. 20; Cosby v. Reid, 94 S.E. 
824, 21 Ga.App. 604; Little Rock Fur- 
niture Mfz. Co. v. Jones & Co., 91 S. 
EK. 239, 19 Ga.App. 177; Central of 
Georgia Ry. Co. v. De Loach, 89 S.E. 
433, 18 Ga.App. 362 [rev on other 
grounds 33) S.Ct a 246 U.S: 655, 62 
L.Ed. 924]. 


Idaho.—New England Nat. Bank of 
Kansas City v. Hubbell, 238 P. 308, 
41 Idaho 129. 


Tll.—Richardson v. Nelson, 77 N.E. 
583, 221 Ill. 254; Harvey v. Chicago, 
ete.,, R. Co., 77 N.B. 569, 221 Ill. 242 
[aff 116 Ill.App. 507]; Mosher v. Rog- 
ers, 5 N.E. 583, 117 Ill. 446; Ballard 
v. Byerly, 233 Ill.App. 522; Barbour 
vy. AStna Life Ins. Co., 224 Ill.App. 


312; Wakenight v. West, 217 Ill.App. 
199; Bassham vy. Chicago, I. & L. Ry. 
Con oll4 BAA pp. 65745. Walliams). 


Moehlman, 199 Ill.App. 35; Brack v. 
B. F. Berry Coal Co., 196 Ill.App. 192; 
Kessel v. Mayer, 118 Ill.App. 267. 

Ind.—Boram v. St. Joseph Loan & 
Trust Co., 141 N.E. 364, 80 Ind.App. 
467. 

Iowa.—Marcus v. Omaha, etc. R., 
etc., Co., 120 N.W. 469, 142 Iowa 84. 

Kan.—Rapier v. Stockgrowers’ 
State Bank of Maple Hill, 185 P. 888, 
105 Kan, 606; Drysdale v. Wetz, 171 
P. 653, 102 Kan. 680; Murray v. Em- 
pire Dist. Electric Co., 162 P. 1145, 99 
Kan. 507. 

Ky.— Midkiff v. Carter, 222 S.W. 92, 
188 Ky. 339. 


Mich.—Marsh v. Rogers, 197 N.W. 
540, 226 Mich. 290. 

Minn.—Price y. Great Northern Ry. 
Co., 158 N.W. 825, 1384 Minn. 89; Dor- 
an v. Eaton, 41 N.W. 244, 40 Minn. 35. 


Miss.—Mississippi Fire Ins. Co. v. 


Dixon, 98 So. 101, 133 Miss. 570; Hitt 
v.’ Terry, 46 So. 829, 92 Miss. 671. 
Mo.—Carroll v. Young, (App.) 267 
S.W. 436; Davis v. Geiger, (App.) 212 
S.W. 384; Bank of Chillicothe v. Gun- 
by, 189 S.W. 412. 
Mont.—Surman y. Cruse, 187 P. 890, 


57 Mont. 253. 


Neb.—Shapiro v. Omaha & C. B. St. 
Ry. Co., 160 N.W. 886, 100 Neb. 452. 


R. Co., 54 A. 431, 68 N.J.Law 641. 


N.Y.—Farber vy. Essie Const. 
DOW adNe Vesan tsi 


Okl.—St. Louis-San Francisco Ry. 
COomyavRomth) 12 eb. css b los Ole W6ss, 
Hreas. v., State, 285 _P.. 227, 109 Okl. 
205; Pierce Oil Corporation v. Tipton, 
229 P. 299, 100 -Okl: 243; Pierce Oil 
Corporation v. Puckett, 226 P. 364, 
99° Okl. 228; Hines v. Dean, ‘220: \P. 
860, 96 Okl. 107; McDonald v. Miller, 
186 9P 9575 78s Ok). 29-- -Lonsdales vi 
Schlegel, 171 P. 330, 68 Okl. 31; New- 
ton y. Allen, 168 P. 1009, 67 Okl. 73. 


Or.—Hinkson vy. Kansas City Life 
Ins. Co., 183 P. 24, 93 Or. 473; Snow 
Wi beandsy 162.6258, 782 Oreos. 


Pa.—Call v. Hallam Const. Co., 85 
A. 1126, 238 Pa. 110; Stremme v. Dy- 
er, 72 A. 274, 223 Pa.'7; Bailey _v. 
Presbyterian Bd., 50 A. 160, 200 Pa. 
406; Adams y. Uhler, 2 Walk. 96; 
Spratt v. Reymer & Bros., 57 Pa.Su- 
per. 566. 


Tenn.—Malone v. 
91. 


Tex.— Gulf, C. & S. F. Ry. Co. 
Rodriquez, (Civ. App.) 185 Sw. 311; 
Texas, etc., R. Co. v. Reed, 54° Tex. 
Civ. App. 26, 116 S.W. 69; ‘Austin v. 
Forbis, ‘(Civ.App.) 99 S.W. 1382. 


Wash.—Grissom v. City of Seattle, 
212 BP. 264, 123 Wash. 131; Buckley v. 
Massachusetts Bonding & Insurance 
Co., 192 PP. 924. 113 Wash. 133, Aver- 
buch v. Great Northern Ry. Co., 104 
P. 1103, 55 Wash. 633. 

43.. Tingle v. Worthington, 110 So. 
143, 215 Ala. 126; Birmingham South- 
ern R. Co. v. Harrison, 82 So. 534, 203 
Ala. 284; K. B. Koosa & Co. v. War- 
ten, 48 So. 544, 158 Ala. 496; Atlantic 
Coast Line R. Co. v. Dees, 48 So. 28, 
56 Fla. 127; Cox v. Attna Casualty & 
Surety Co. of Hartford, Conn., 248 Ill. 
App. 209; Simmons v. Washington 
Fidelity Nat. Ins. Co., (Or.) 13 P.(2d) 
366. 


Ce., 


Searight, 8 Lea 


[a] Rule not applicable.—It could 
not be said that the misleading effect 
of an instruction was obviated by 
other instructions, where they all re- 
ferred to the misleading instruction 
for a definition of an essential ele- 
ment of the case. McDowell v. 
Friedman Bros. Shoe Co., 115 S.W. 
1028, 135 Mo.App. 276. 


44. Louisville & N. R. Co. v. Young, 
53 So. 218, 168 Ala. 551; American 
Marine Paint Co. v. Nyno Line, 233 
P. 366, 70 Cal.App. 415. 


45. Ala.—wNational Life & Acci- 
dent Ins. Co.’ y. Albert; 121 So. 708, 
219 Ala. 189. 


Ark.—Frame v. Whittam, 27 
(2d) 990, 181 Ark. 768; Bush v. 
schul, 193 S.W. 280, 128 Ark. 103. 


Cal.— Wood v. Los Angeles Ry. 
Corp., 155 P. 68, 172 Cal. 15; Ander- 
son vy. Seropian, Sine asi veal 
201; Powley v. Swensen, 80 P. 122, 
146 Cal. 471; Gaster v. Hinkley, 258 
P. 988, 85 Cal.App. 55; Slaughter v. 


S.W. 
Alt- 


Goldberg, Bowen & Co., 147 P. 90, 26 
Cal.App. 318; Winslow v. Glendale 
Light & Power Co., 107 P. 1020, 12 
Cal.App. 530 

Colo.—Stratton Cripple Creek Min., 
etc., Co. v. Ellison, 94 P. 303, 42 Colo. 
498; Little Dorrit. Gold Min. Co. v. 
Atapahoe Gold Min. Co., 71 P. 389, 30 
Colo. 481; Denver City Tramway Co. 
v. Carson, 123 P. 680, 21 Colo.App. 
604; Ames y. Patridge, 58 P. 341, 13 
Colo.App. 407. 

Conn.—Mack v. Starr, 61 A. 472, 
Conn. 184. 

Del.—Barnesville Mfg. Co. v. 
52 A. 267, 19 Del. 569. 


Fla.—Pensacola Electric Co. v. Bis- 


78 


Love, 


sett, 52 So. 367, 59 Fla. 360; Mont- 
eoery, v. Knox, 3 So. 211, 23 Fla. 


Ga.—Mangham vy. Cobb, 127 S.E. 408, 
160 Ga. 182; National Life & Acci- 
dent Ins. Co. v. Carter, (App.) 166 S. 
EK. 247; Lovelace v. Reliable Garage, 
125 S.H. 877, 33 Ga.App. 289. 


Ill.—Shekerjian v. Shekerjian, 178 
N.E. 365, 346 Ill. 101; Moore v. Au- 
rora HE. & C. R. Co., 92 NE. 573, 246 
Ill. 56; Suehr v. Sanitary Dist. of 
Chicago, 90 N.E. 197, 242 Ill. 496; Hast 
St. Louis, etc., R. Co. v. Zink, 82 N.H. 
283, 229 Tl. 180; Day v. Porter, 43 N. 
E. 1073, 161 Ill. 235; Lanark v. Dough- 
erty, 38 N.E. 892, 153 Ill. 163; Me- 
Guire v. North Breese Coal & Mining 
Co., 179 Ill.App. 592; Placek v. Mar- 
quette Third Vein Coal Mining Co., 
168 Ill.App. 335; Helmeland v. Mc- 
Donald, 168 Ill.App. 166; Brennan vy. 
City of Streator, 168 Ill. ‘App. 134 [aff 
100 N.E. 266, 256 Ill. 468]; Kelly v. 
Commonwealth Electric Co., LG toe Lae 
App. 210; Hackett v. Harmon, 155 IIl. 
App. 55; Colono y. Consolidated Coal 
Co., 147 IlLApp. 327; Dukeman v. 
Cleveland, C45 Cz& Stil: Ry.aComw42 
Ill.App. 622 [aff 86 N.E. 712, 237 111. 


104]; Southern Ry. Co. v. Cullen, 122 
Ill. sAvp. 293) Lafh 7 Ta Nery 4703 221 Ill. 
392]; Elgin, ete., Traction COMAY: 


Wilson, 120 Tl. App. 371 [aff 75 N.E. 
436, 217 Ill. 47]. 


Ind.—Union Traction Co. of Indi- 
ana v. Haworth, 119 N.E. 869, 115 N. 
EB. 753, 187 Ind. 451; First Nat. Bank 
v. Garner, 118 N.E. 813, 119 N.B. 711, 
187 Ind. 391; Marietta Glass Mfg. Co. 
Vester tts 102 N.E. 369, 180 Ind. 434; 
Harness y. Steele, 64 N.E. 875, 159 
Ind. 286; Johnson y. Gebhauer, 64 N, 
1 Desh a 159 Ind. PARIS Evansville & i ys 
Te Ey tO Onav Hoffman, 118 N.E. 151, 
67 Ind.App. 571; Cullman y. Terre 
Haute, Ive By Traction Cox. 09°INGE. 
52, 60'Ind.App: 187; Angola ERY USS 
Power Co. v. Butz, 98 N.E. 818, 52 Ind. 
App. 420; New v, Jackson, 95 N.E. 
328, 50 Ind. App. 120; Pittsburgh, (Oe 
Cc. & St. L. Ry. Go. v. Wood, 84 N.E. 
1009,. 88 N.E. 1709;° 45 Ind App. 1: 
Whiteley Malleable Castings Co. v. 
Wishon, 85 N.E. 832, 42 Ind.App. 288. 


Ind.T.—Waples-Painter Co. vy. Bank 
OM enh Se 97°S.W. 1025, 6 Indep 


Iowa.—Seevers v. Cleveland Coal 
Co,,, 159° NW. 194, 179 Towa, 235." 
Spiers v. Hendershott, 120 N.W. 1058, 
142 Iowa 446; McDivitt v. Des Moines 
City Ry. Co., 118 N.W. 459, 141 Iowa 
689; Mitchell v. Pinckney, 104 N.W. 
286, 127 Iowa 696; De Goey v. Van 
Wyk, 66 N.W. 787, 97 Iowa 491. 


Kan.—Corley v. Atchison, T. & S. 
EF. Ry. Co., 147 P: 842, 95-Kan.. 124, 
Ann.Cas.1916B 163; Williamson v. 
Prairie Oil & Gas Co., 146 P. 316, 94 
Kan. 238. 

Ky.—Kentucky Live Stock Ins. Co. 
ey McWilliams, 190 'S.W. 697, 173 Ky. 
9 


Minn.—Christiansen v. Chicago, M. 
& (St PUR y.. Cor l20 eNews SOON 10:7 
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eral,4® argumentative,‘? indefinite or uncertain,*® 
ambiguous,*® or obseure,°® or where it leaves roon: 
for improper inferences,’! or is oral instead of in 
writing,®? it may be cured by another instruction, 
although it has been held that this rule can be ap- 
plied only in very plain eases entirely free from 


doubt.°? 


Minn. 341; Peterson v. Chicago, etc., 
R. Co., 39 N.W. 485, 38 Minn. 511. 


Miss.—Mississippi Cent. R. Co. v. 
Magee, 46 So. 716, 93 Miss. 196. 


Mo.—Scheipers vy. Missouri Pac. R. 
Co., 298 S.W. 51; Tranbarger v. Chi- 
eago & A. R. Co., 156 S.W. 694, 250 
Mo. 46 [aff 35 S.Ct. 678, 238 U.S. 67, 
59 L.Ed. 1204]; Gibler v. St. Louis 
Terminal R. Assoc., 101 S.W. 37, 203 
Mo. 208, 11 Ann.Cas. 1194; Deschner 
Ve St. Louis) etc., BR. iCo., 98 SW. TT, 


200 Mo. 310; Nephler v. Woodward, 
98 S.W. 488, 200° Mo. 179; Goetz v. 
Hannibal, etc., R. Co., 50 Mo. 472; 


Stermolle v. Brainard, (App.) 24 S. 
W.(2d) 712; Algeo v. Stewart, 7 S.W. 
(2d) 470, 222 Mo.App. 1003; Kines v. 
Jamison, (App.) 277 S.W., 969; Lau- 
derdale v. Kansas City Rys. Co., 
(App.) 258 S.W. 736; Tillery v. Har- 
vey, (App.) 214 S.W. 246; Volk v. 
Zepp, (App.) 190 S.W. 609; May v. 
Avansino, (App.) 185 S.W. 1178. 

Neb.—In re Wilson, 111 N.W. 788, 78 
Neb. 1758; McCormick Harvesting 
Mach. Co. v. Hiatt, 4 Neb. (Unoff.) 
587, 95 N.W. 627; Canon v. Farmers’ 
Barik, 3 Neb. (Unoff.) 348, 91 N.W. 
585. 

Nev.—Caples y. Central Pac. R. Co., 
6 Nev. 265. 

N.C.—Crampton vy. Ivie, 32 S.E. 968, 
124 N:C.591. ‘ 

Ohio.—Ford vy. Reamsnider, 26 Ohio 
Cita tune nooo. 

Okl.—St. Louis-San Francisco Ry. 
CON erOUthietl Pasco, 133d Okla 168:; 
Chicago, R. I. & P. Ry. Co. v. John- 
Sony LO P 66225 OKI 1760, 27 WaRsA. 
N.S. 879. 

Or.—_W. H. Stanchfield Warehouse 
Co. v. Central R. of Oregon, 136 P. 
34, 67 Or. 396; Smitson v. Southern 
Pac. Coy 60) Ps 907, 3t8Ore 4. 

S.C.—Bristow v. Atlantic Coast Line 
R. Co., 51 S.E. 529, 72 S.C. 43; Lowri- 
more v. Palmer Mfg. Co., 38 S.E. 430, 
60 S.C. 153. 

Tex.—Rost v. Missouri Pac. R. Co., 
12 S.W. 1131, 76 Tex. 168; City of Ab- 
ilene v. Moore, (Civ.App.) 12 S.W.(2d) 
604; Stockey & White v. Mears, (Civ. 
App) U8 sSWe Was, St. Tous; Bi & 
M. Ry. Co. v. Jenkins, (Civ.App.) 163 
COVE Ocl te PIESSOUTI. NetCr. Rim CO Nl We 
Malone, (Civ.App.) 110 S.W. 958 [rev 
102 Tex. 269, 115 S.W. 1158]; Inter- 
national, etc., R. Co. v. Anchonda, 75 
S.W. 557, 33 Tex.Civ.App. 24; Hous- 
ton, etc., R. Co. v. Moss, (Civ.App.) 
63 S.W. 894. 

Utah.—Gimnich Furniture Mfg. Co. 
v. Sorensen, 96 P. 121, 34 Utah 109. 

Va.—Levine v. Levine, 132 S.E. 320, 
LAA Viaw 93305, sun lL Assur.) Cos v2 
Bailey, 44 S.E. 692, 101 Va. 443. 

W.Va.—Adams v. Virginian Gaso- 
line & Oil Co., 156 S.E. 63, 109 W.Va. 
631; Bank of Greenville v. S. T. Lowry 
& Con 94 S-Be 985, 81 Wavias 508 3k CG: 
Powell Music Co. vy. Parkersburg 
Transfer & Storage Co., 84 S.E. 568, 
75 W.Va. 659. 

[a] Omission of qualifications or 
exceptions.— Where an instruction, as 
far as it goes, states a correct prop- 
osition of law, but is defective be- 
cause it fails to qualify or explain the 
proposition it lays down in conson- 
ance with the facts of the case, such 
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Instruction purporting to cover entire 
Where an instruction purports to sum up all the facts, 
the proof of which will warrant a verdict for a 
party, the instruction must be correct, and, if er- 
roneous or incomplete, it is not susceptible of cure 
by any other instructions,°* unless such instruction 
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case. 


properly refers to, and incorporates within its terms, 


defect is cured if subsequent instruc- 
tions are given containing the requir- 
ed qualifications or exceptions. At- 
lantic Coast Line R. Co. v. Dees, 48 
Soiv2s, 56 Pigs 27) sAtiantic? Coast 
Line R.,€o. v. Crosby; 43 -So: 318; 53 
Ela. 400; Southern: R. Co. “vy. Dean, 
57 S.E. 702, 128 Ga. 366; Mansfield v. 
Moore, 16 N.E. 246, 124 Ill. 133; Mat- 
thews v. J. B. Colt Co., 125 A. 840, 145 


Md. 667; Christiansen v. Chicago, 
ete., R. Co., 120 N.W. 300, 107 Minn. 
341; Tranbarger v. Chicago & A. 


R. Co., 156 S.W. 694, 250 Mo. 46 [aff 


BE SHCAS MO PKU SOs. DEY eB Orel 
1204]. 
46. J1l.—Chicago v. McDonough, 1 


NES 337, Li2, 0185, 


Md.-——Philadelphia, etc., R. Co. v. 
Larkin, 28 Am.R. 442, 47 Md. 155. 


Mo.—Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 328 Mo. 
171; Logan v. Metropolitan St. R. Co., 
82 S.W. 126, 1838 Mo. 582; Johnson v. 
St. Louis, ete., R. Co., 73 S.W. 173, 173 
Mo. 307; Buck v. People’s St. R., etc., 
Co., 18 S.W. 1090, 108 Mo. 179; Buck- 
man v. Missouri, ete., R. Co., 73 S.W. 
270, 100 Mo.App. 30. 


Ohio.—Meyer v. Flannery, 18 Ohio 
N.P.N.S. 361 (instruction on prepon- 
derance of evidence). 

Wash.—Edwards v. Seattle, R. & S. 
Rytr Coy Tee P2563, 62- Wash. iets 
Pronger v. Old Nat. Bank, 56 P. 391, 
20 Wash. 618. 


47. Bessemer Feed Mills v. Alaba- 
ma Great Southern R. Co., 116 So. 796, 
217 Ala. 446: McCormick v. Parriott, 
80 P. 1044, 33 Colo. 382. 


45. ~Cali—Doty yv. O'Neil, 30 BP. 526, 
Cal. 244. 


Colo,— Denver City Tramway Co. v. 
Carson, 123 P. 680, 21 Colo.App. 604. 

Ill.—Tllinois Terminal R. Co. v. 
Thompson, 71 N.B. 328, 210 Ill. 226 
[aff 112 Tll.App. 463]; Seltzer v. Sax- 
ton, 71 Tll.App. 229. 

Mo.—Rudy v. Autenrieth, 
287 S.W. 850. 


Okl.—Casteel v. Brooks, 148 P. 158, 
46 Okl. 189. 

49. Colo.—Stratton Cripple Creek 
Min. etc., Co. v. Hllison, 94 P. 303, 42 
Colo. 498; Denver City Tramway Co. 
apie 123 P, 680, 21 Colo.App. 

D.C.—O’Dwyer v. Northern Market 
Co:, 30 App: D.C) 244. 

Ga.—Wholesale Mercantile Co. v. 
Jackson, 59 S.B. 106, 2 Ga.App. 776. 


Ill.—MecCommon v. McCommon, 38 
INCH Ate se a esen Tatham. ov 
Roach, 72 Ill. 179; Gardner v. Ben 
Siege Weigher Mfg.. Co., 142 Ill.App. 
348. 
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(App.) 


Ind.—New v. Jackson, 95 N.E. 328, 
50 Ind.App. 120. 

Iowa.—McDivitt v. Des Moines City 
R. Co., 118 N.W. 459, 141 Iowa 689. 
pM e Pauneu v. Warfield, 42 Md. 
22. 


Mo.—Gibler v. Terminal R. Ass’n of 
St. Louis, 101 S.W. 37, 203 Mo. 208, 
11 Ann.Cas. 1194; Goetz v. Hannibal, 
éetc., R. Co., 50 Mo. 472: “Oldham ‘v. 
Standard Oil Co., (App.) 15 S.W.(2d) 
899: Rudy v. Autenrieth, (App.) 287 
S.W. 850; Huffman v. City of Hanni- 


bal, (App.) 287 S.W. 848; Kines v. 
Jamison, (App.) 277 S.W. 969; Dorsey 
vi Chicago, B. & QOR. Cos W5s7Sawa 
1065, 175 Mo.App. 150; Voegeli v. 
Pickel Marble, etc., Co., 56 Mo.App. 
678. 

Ohio.—North Amherst Home Tel. 


Co. v. Jackson, 26 Ohio Cir.Ct. 89; 
Keiper -v. Selfe, 22 Ohio Cir.Ct.N.S. 
507; Cincinnati Tract. Co. v. Riskey, 


22 Ohi0Cir€t. NS. 130 Le fait ELLOS NEB. 
1057 mem, 91 Ohio St. 413 mem]. 

Tex.—International, ete., R. Co. v. 
Von Hoesen, 92 S.W. 798, 99 Tex. 646 
[rev (Civ.App.) 91 S.W. 604]. 

Wash.—McDermont v. Bateman, 203 
P. 66, 118 Wash. 230. 

50. Latham v. Roach, 72 Ill. 179; 
Bingham vy. Hartley, 62 N.W. 1089, 44 
Neb. 682. 

Cure of obscurity in instruction 
purporting to cover entire case see in- 
fra text and note 60. 


51. Anderson y. Donaldson, 32 Ill. 
App. 404. 
52. Josephs. v.. Briant, -172 Saws 


1002, 115 Ark. 538, Ann.Cas.1916E 741. 


[a] Illustration.—Where the court 
gave two instructions to the jury, 
one orally over objection, and one 
in writing, and both were substan- 
tially identical and correct, the party 
objecting was not prejudiced. Jo- 
sephs vy. Briant, 172 S.W. 1002, 115 
Ark. 538, Ann.Cas.1916E 741. 


53. Quirk v. St. Louis United Ele- 
vator Co., 28 S.W. 1080, 126 Mo. 279; 
Wilks v. St. Louis & S. F. R. Co., 141 
S.W. 910, 159 Mo.App. 711. 


54 Ala.—Hotel Tutwiler Operat- 
ing Co. v. Evans, 94 So. 120, 208 Ala. 
ae 


Ark.—Garrison Co. v. Lawson, 287 
S.W,. 396.0171" Ark 91122") “Holtmanivs 
Roush, 176 Siw. V2%-) tie Ank saa 
St. Louis, I. M. & S. Ry. Co. v. Ros- 
ers, 126 S.W. 375, 1199, 93 Ark. 564. 


Cal.—Douglas v. Southern Pac. Co., 
264 P. 237, 203 Cal..390; Starr v. Los 
Angeles Ry. Corporation, 201 P. 599, 
187 Cal. 270. 

Hawaii—tTerritory v. Machado, 30 
Hawaii 487. 

Ill.—Cantwell v. Harding, 94 N.E. 
488, 249 Ill. 354; Cromer v. Borders 
Coal Co., 92 N.E. 926, 246 Ill. 451 [rev 
152 Il.App. 555]; Mooney v. City of 
Chicago, 88 N.H.°194, 239 Ill. 414; 
Ball v. Evening American Pub. Co., 
86 N.E. 1097, 237 Ill. 592 [rev 142 Tl. 
App. 656]; Illinois Iron, ete, Co. v. 
Weber, 63 N.E. 1008, 196 Ill. 526; Lake 
Shore, etc., R. Co. v. Richards, 32 N.E. 
402 [rev 38 N.E. 778, 152 Ill. 59, 30 
L.R.A. 33]; Hanusik v. Hanlon, 258 
Ill.App. 114; Brewster vy. Rockford 
Public Service Co., 257 Ill.App. 182; 
J. B. Margolies Grocery Co. v. Kop- 
man, 244 Ill.App. 451; Daubach vy. 
Drake Hotel Co., 243 TIll.App. 298; 
Bank of Commerce & Savings v. El- 
kins, 214 Ill. App. 417; Bradley v. Van- 
dalia R. Co., 207 IllLApp. 592; Heit- 
meyer yv. Baltimore & O. S. W. R. Co., 
206 Ill.App. 224; Gage v. City of Vi- 
enna, 196 Ill.App. 585; Ballance v. 
Woodmen’s Casualty Co., 183 Tll.App. 
625; Watson vy. Wilber Mercantile 

gency, 183 Ill.App. 231; Lund v. Os- 
borne, 183 Ill.App. 63; Weil v. Chica- 
go City Ry. Co., 182 Ill.App. 109; Phil- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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other given instructions which properly submit such 
Thus, where matters of affirma- 
tive defense are not incorporated in plaintiff's in- 


omitted elements.°° 


lips v. Brownell Improvement Co., 178 
Ill.App. 79; Jarnecki v. Chicago Con- 
sol. Traction Co., 175 IllApp. 424; 
Connor v. American Spirits Mfg. Co., 
175 Ill.App. 159; Driza v. Jones & Ad- 
ams Coal Co., 171 Ill.App. 139; Gam- 
ble-Robinson Commission Co. v. Dela- 
ware, L. & W. R. Co., 169 Ill.App. 319; 
St. John v.' Illinois Cent. R. Co., 168 
Ill. App. 599; Prante v. Hartman, 168 
Tll.App. 393; Lifschitz v. City of Chi- 
cago, 150.11l.App. 201; Belskis v. Der- 
ing Coal Co., 146 Ill.App. 124; Leeper 
v. Rogers Grain Co., 145 Ill.App. 424; 
Winn v. Walker, 145 Ill.App. 333, 
City of Chicago v. Fields, 139 Il].App. 
250; Belvidere City R. Co. v. Bute, 
128 Ill.App. 620; 
W. Ry. Co. v. Schell, 122 Ill.App. 346; 
Osner v. Zadeck, 120 Ill.App. 444; 
Bickel v. Martin, 115 Ill.App. 367. 
Ind.—Indianapolis Traction & Ter- 
minal Co. v. Mathews, 97 N.E. 320, 177 


Ind. 88; Nickey v. Steuder, 73 N.E. 
117, 164 Ind. 189; Union City v. Fish- 
el akloa | iNet SoUs— 91 Ind App. 6.2: 
Covert v. Boicourt, (App.) 168 N.E. 
198; Goodwine v. Ayres, 136 N.E. 24, 


78 Ind.App. 396; Union Traction Co. 
of Indiana v. Elmore, 116 N.E. 837, 66 
Ind.App. 95; Holliday & Wyon Co. v. 
O’Donnell, 101 N.E. 642, 54 Ind.App. 
95; Neeley v. Louisville & S. I. Trac- 
tion Co., 102 N.E. 455, 58 Ind.App. 
659; Steele v. Michigan Buggy Co., 
95 N.E. 435, 50 Ind.App. 635; Itten- 
bach vy. Thomas, 96 N.E. 21, 48 Ind. 
App. 420. : 

Iowa.—Romans vy. Thew, 120 N.W. 
629, 142 Iowa 89. 

Mo.—Blackwell v. Union Pac. R. 
Co., 52 S.W.(2d) 814; Macklin y. Fo- 
gel Const. Co., 31 S.W.(2d) 14, 326 Mo. 
38; Schubert v. American Press, 19 
S.W.(2d) 472, 323 Mo. 299; Delfosse 
v. United Rys. Co. of St. Louis, 201 
S.W. 860; State v. Ellison, 199 S.W. 
984.) 272° -Mo:” 572;.. Flaherty v. St. 
Louis Transit Co., 106 S.W. 15, 207 Mo. 
318; Hengelsberg v. Cushing, (App.) 
51 S.W.(2d) 187; Fleming v. Joseph 
F. McMahon Contracting Corporation, 
(App.) 45 S.W.(2d) 952; Daniel v. 
Artesian Ice & Cold Storage Co., 
(App.) 45 S.W.(2d) 548; Fay v. Mis- 
souri Power & Light Co., (App.) 33 
S.W.(2d) 1056; Wirtel v. Nuelle, 
(App:) 27 “S.W.(2d)' 501%. Bailey. v. 
Hercules, (App.) 22 S.W.(2d) 855; 
Bentley v. Hurley, 299 S.W. 604, 222 
Mo.App. 51; Perry v. Fleming, 296 S. 
We 167, 221 Mo-App. 1071: laut, v. 
Wiegersen, (App.) 295 S.W. 495; Huff- 
man v. City of Hannibal, (App.) 287 
S.W. 848; Harvey v. Blue Oak Handle 


Co:;_ (App:), 279. S.W. 1553. Hanks v. 
St. Louis-San Francisco R. Co., 269 
S.W. 404, 217 Mo.App. 528; Croce v. 


London & Lancashire Fire Ins. Co., 
Limited, of London, England, (App.) 
260 S.W. 760; John O’Brien Boiler 
Works Co. v. Sievert, (App.) 256 S.W. 
555; Mitchell v. Glassman, (App.) 241 
S.W. 962; Hamilton v. Kansas City 
Rys. Co., (App.) 239 S.W. 164; Bennett 
v. G. T. O’Maley Tractor Co., 238 S. 
W. 144, 209 Mo.App. 619; 
Hines, (App.) 236 S.W. 886; Wasson 
v. City of Sedalia, (App.) 236 S.W. 
399; English v. Page, (App.) 236 S.W. 
392; Adams vy. Pickrel Walnut Co., 
(App.) 232 S.W. 271; Lampe vy. United 
Rys. Co. of St. Louis, 232 S.W. 249, 
209 Mo.App. 357; Alexander v. Kan- 
sas City Rys. Co., (App.) 231 S.W. 
66; Weddle v. Tarkio Electric & Wa- 
ter Co., (App.) 230 S.W. 386; Stumpf 
v. United Rys. Co. of St. Louis, (App.) 
227 S.W. 852; Metcalf v. Runnels, 
(App.) 222 S.W. 894; Vaughn vy. Wil- 
liam F. Davis & Sons, (App.) 221 S.W. 
782 [record quashed sub nom. 229 §S, 
W. 1059, 287 Mo. 139]; Rouse v. St. 


Baltimore & O. S.. 


Howell v.’ 
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Paul Fire & Marine Ins. Co., 219 S.W. 
688, 203 Mo.App.'603; Harmon vy. Pla- 
pao Laboratories, (App.) 218 S.W. 701; 
Yontz v. MeVean, 217 S.W. 1000, 202 
Mo.App. 377; Montgomery v. Ham- 
mond Packing Co., (App.) 217 S.W. 
867; Ward v. Stutzman, (App.) 212 
S.W. 65; Schneider v. Hawks, (App.) 
211 S.W. 681; Rose v. Gunn Fruit 
Co., 211 S.W. 85, 201 Mo.App. 262; 
Atkins v. Brown, (App.) 208 S.-W. 502; 
Murdock y. Dunham, (App.) 206 S.W. 
915; Haines v. Kansas City Rys. Co., 
(App.) 203 S.W. 631; Cooney v. Pryor, 
(App.) 2038 S.W. 630; Kerr v. Bush, 
200 S.W. 672, 198 Mo.App. 607; Pear- 
son v. Lafferty, 193 S.W. 40, 197 Mo. 
App. 123; Boomshaft v. Klauber, 190 
S.W. 616, 196 Mo.App. 222; Rissmiller 
v. St. Louis & H. Ry. Co., (App.) 187 
S.W. 573; Greenstein v. Christopher 
& Simpson Architectural Iron & 
Foundry Co., (App.) 178 S.W. 1179; 
Walker v. White, 178 S.W. 254, 192 
Mo.App. 13; Humphreys v. St. Louis 
& H. Ry. Co., 178 S.W. 233, 191 Mo. 
App. 710; Goode v. Central Coal & 
Coke Co., 151 S.W. 508, 167 Mo.App. 
169; Wilks v. St. Louis & 8S. F. R. 
Cos 141) (SW. 91105, 159) Mo App. 711; 
Tonerey v. Metropolitan St. R. Co., 
107 S.W. 1091, 129 Mo.App. 596. 

Neb.—MeCleneghan v. Omaha, etc., 
R. Co., 41 N.W. 350, 25 Neb. 523, 13 
Am.S.R. 508. 

N.Y.—Pacific Bank v. Worth, 
N.Y.S. 184, 222 App.Div. 144. 

Utah.—Morgan v. Child, Cole & Co., 
155 P. 451, 47 Utah 417. 


Va.—Chesapeake Ferry Co. v. Hud- 
gins, 156 S.E. 429, 155 Va. 874; War- 
ren v. Goodrich, 112 S.E. 687, 133 Va. 
366. 


W.Va.—Stafford v. Chesapeake & O. 
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Rae Co. sl6l. Sibies4475 “Britton av. 
South Penn Oil Co., 81 S.E. 525,. 73 
W.Va. 792. 


And see infra note 55. 


“Though it be true that the instruc- 
tions given in the case must be read 
and considered together, and one in- 
struction will frequently be regarded 
as amplifying a partial view so as to 
cure another, the rule is that, where 
plaintiff’s instruction covers’ the 
whole case and authorizes a verdict 
for plaintiff on an erroneous theory 
of the law, one on the part of defend- 
ant touching the same matter will not 
supply a deficiency in plaintiff’s in- 
struction, which omits to réquire the 
finding of facts essential to sustain 
the cause of action.” Traylor v. 
White, 170 S.W. 412, 414, 185 Mo.App. 
325. 


fa] “A so-called ‘formula’ instruc- 
tion must contain all the elements 
essential to a recovery, and the ab- 
sence of any one of such elements 
may not be compensated for nor cured 
by a reference thereto in other in- 
structions correctly and fully stating 
the law.” Douglas v. Southern Pac. 
©o.;) 264) Pin 237 238, 2034 Cal: (3:90; 


[b] Instruction which directs ver- 
dict, but omits one of the necessary 
elements of plaintiff's case, cannot 
be cured by including the omitted ele- 
ments in other given instructions. 
Macklin v. Fogel Const. Co., 31 S.W. 
(2d) 14, 326° Mo., 38. 


[ec] Reason for rule.—‘‘Such in- 
structions are held to be inconsistent, 
in that one authorizes a verdict with- 
out finding such essential fact, though 
the other requires it.”’ Kerr v. Bush, 
200 S.W. 672, 676, 198 Mo.App. 607. 
Cure of error by inconsistent instruc- 
tion generally see infra § 763. 
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struction purporting to cover the whole ease, the 
weight of authority is that such omission cannot be 
cured by other instructions.°°® 


Where, however, an 


55. Macklin v. Fogel Const. Co., 31 
S.W.(2d) 14, 326 Mo. 38 (holding, 
however, that, where an instruction 
directs a verdict on the issue of negli- 
gence and merely refers to “other in- 
structions,’ the erroneous omission 
of an issue is not cured by subsequent 
instruction thereon). 


56. U.S.—New York Transp. Co. v-. 
O’Donnell, 159 F. 659, 86 C.C.A. 527 


ofl. 


Ala.—Birmingham, BE. & B. R. Co. vy. 
Hoskins, 69 So. 339, 14 Ala.App. 254. 


Ark.—Arkansas Power & Light Co. 
yv- Nuckols, 31 S.W. (2d) 415, 182 Ark. 
17; Natural Gas & Fuel Co. v. Lyles, 
294 S.W. 395, 174 Ark. 146. Contra 
Dorr, Gray & Johnston v. Headstream, 
295 S.W. 16, 173 Ark. 1104. 


Cal.—Starr v. Los Angeles Ry. Co., 
201 -P..- 599, 187% Cal, (2703. “Keena iv. 
United Railroads of San Francisco, 
207 P. 35, 57 Cal.App. 124: Noce v. 
United Railroads of San Francisco, 
200 P. 819, 538 Cal.App. 512. 


Ill.—Cromer v. Borders Coal Co., 92 
N.E. 926, 246 Ill. 451 [rev 152 I1l.App. 
5551; Burns yv. Jackson, 224 I1l.App. 
5193), Gilbert vs St. Louis S.2& ee Re: 
R.,, 220 Ill. App. 51; Mason v. Illinois 
Bankers’ Life Ass’n of Monmouth, 199 
Ill.App. 184; Devine v. Chicago Rys. 
Co.,:. 289-11. App,.: 4353" Damrow oi. 
Sanitary Dist. of Chicago, 174 Ill.App. 


366; Conley v. Wells Bros. Co., 155 
Ill.App. 567. 

Ind.—Nickey v. Steuder, 73 N.E. 
117, 164 Ind. 189; Rhea v. Sawyer, 


102 N.E. 52, 54 Ind.App. 512. 
Iowa.—Flesch v. Schlue, 191 N.W. 
63, 194 Iowa 1200. 
Md.—Hilton Quarries y. Hall, 158 
A. 19, 161 Md. 518. 


bal insasselege v. Johnson, 143 So. 


Ohio.—Krekeler v. Cincinnati Drac- 
tion Co., 16 OhioApp. 125. 

Okl.—Chicago, R. I. & P. Ry. Co. 
v. Clark, 148 P. 998, 46 Okl. 382; Okla- 
homa Ry. Co. v. Milam, 147 P. 314, 45 
Okl. 742. 


Tex.—Texas Cent. R. Co. v. Waldie, 
(Civ.App.) 101 S.W. 517. 


W.Va.—Curry v. New Castle Auto 
Express, 164 S.E. 147; Shaver v. Con- 
solidation Coal Co., 151 S.E. 326, 108 
W.Va. 365; Moore v. Hutchinson, 148 
S.E. 78, 107 W.Va.275; Freeman v. 
Monongahela Traction Co., 128 S.E. 
129, 98 W.Va. 311; Sexton v. White 
Pranspa (Coma siuSeby Chii4 eo aia 
568; Blackwood v. Monongahela Val- 
ley Traction Co., 122 S.E. 359, 96 W. 
Va. 1; Evans vy. Kirson, 106 S.E. 647, 
88 W.Va. 343; McVey v. St. Clair Co., 
38 S.E. 648, 49 W.Va. 412; McCreery 
Vie OhLov Riven Ri C0500 pode oe mae 
W.Va. 110. 


[a] In Missouri (1) while it has 
been held repeatedly as an established 
rule that, where an instruction on 
behalf of plaintiff authorizes recov- 
ery on a finding by the jury of all the 
affirmative facts necessary for such 
recovery, omitting mention of de- 
fenses urged by defendant, such in- 
struction is erroneous, but may be 
cured where such matters of defense 
are supplied by instructions given on 
behalf of defendant (Emory v. Emory, 
53 S.W.(2d) 908; McIntyre v. St. 
Louis & San Francisco Ry. Co., 227 S. 
W. 1047, 286 Mo. 234 [cert den 41 S.Ct. 
BOs) LOO) U.S. oiGo te Omen Gumn toate 
Kaiser v. Jaccard, (App.) 52 S.W.(2d) 
18; Allison v. Dittbrenner, (App.) 
50 S.W.(2d) 199; Woods v. Moore, 
(App.) 48 S.W.(2d) 202; Ash v. Nat. 
Life & Accident Co., (App.) 40 S.W. 
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instruction which merely purports to cover the whole 
of a party’s case omits some feature which is not 
essential to such case, it has been held that the 
omission is cured by an instruction given for the 
Thus, where the issue of defendant’s 


other party.°7 
counterclaim®* or set-off is fully 


covered by other instructions,®® there is no ground 
Even where an instruction purports 
to cover the entire case and directs a verdict, it has 


for complaint. 


(2d). 505; 
@Qy URS OOS 
Thomas vy. 


Cottier v. Chicago, B. & 
CApp)) (33) S. Wel2d). 735 
American Central Ins. Co., 
(App.) 297 S.W. 982; Grammar v. 
Sweeney, (App.) 297 S.W. 706; Col- 
lins v. Phoenix Assur. Co., Limited, 
of London, (App.) 285 S.W. 783; Swo- 
boda v. Nowak, 255 S.W. 1079, 213 
Mo.App. 452; Tosh v. Kirshner, 248 
S.W. 994, 213 Mo.App. 257; Minteer, 
Williams & Minteer v. Jenkins, 229 
S.W. 402, 206 Mo.App. 642 [cert 
quashed 236 S.W. 651, 291 Mo. 227]; 
Cooney v. Pryor, (App.) 203 S.W. 630; 
Winston v. Lusk, 172 S.W. 76, 186 Mo. 
App. 381; Davis v. Chicago, R. I. & 
P. Ry. Co., 182 S.W. 826, 192 Mo.App. 
419; Kansas City Automobile School 
Co. v. Holeker-Elberg Mfg. Co., (App.) 
182 S.W. 759; Dickensheets vy. Patrick, 
274 S.W. 891, 217 Mo.App. 171; Blies- 
ner v. G. Riesmeyer Distilling Co., 
157 S.W. 980, 174 Mo.App. 139. See 
Old Bank of Stoutsville v. Curtiss, 
260 S.W. 812, 214 Mo.App. 270 [where 
the rule was recognized but the in- 
struction given for defendant was in- 
sufficient to cure the omission in 
plaintiff's instruction]), (2) the rule 
of the text has been recognized in 
other cases (Jaquith v. Fayette R. 
Plumb, Inc., 254 S.W. 89; State v. 
Hllison, 199 S.W. 984, 272 Mo. 571; 
Moyes v. St. Louis, I. M. & S. Ry. 
Co., 186 S.W. 1027). 

[b] In Virginia (1) the rule of the 
text has been generally recognized. 
Norfolk Southern R. Co. v. Banks, 
126 S.E. 662, 141 Va. 715; Washing- 
ton-Southern Ry. Co. v. Grime’s Adm’r, 
98 S.BH. 30, 124 Va. 460; Virginia & S. 
W. Ry. Co. v. Skinner, 86 S.HB. 131, 117 
Va. 853; Atlantic Coast Line R. Co. 
v. Gaple’s Adm’x, 66 S.E. 855, 110 Va. 
514. (2) But it has been said that it 
is quite possible to apply the rule un- 
reasonably. Northwestern Nat. Ins. 
Co. ve Cohen; 121.S.E.507,, 138 Va. 
177 (where instruction directing ver- 
dict for plaintiff omitted reference to 
contributory negligence, and it was 
held that the defect was cured where 
the court in five other jurisdictions 
required freedom from contributory 
negligence and charged the jury that 
instructions must be considered to- 
gether). 

[c] Leading case.—‘‘The case of 
McCreery’s Adm’x v. Ohio River R. 
Cone27 "S.Hnc327) 43° W.Va. 1105 is a 
leading case on this point.” Freeman 
v. Monongahela Traction Co., 128 S.B. 
129, 138, 98 W.Va. 311. 

57. Daly v. New Staunton Coal Co., 
203 Ill.App. 164 [aff 117 N.E. 4138, 280 
Ill. 175]; State ex rel. North British 
& Mercantile Ins. Co. v. Cox, 270 S. 
W. 113, 307 Mo. 194 [quashing op in 
part 257 S.W. 520, 216 Mo.App. 168]; 
Mcintyre v. St. Louis & San Fran- 
cisco Ry. Co., 227 S.W. 1047, 286 Mo. 
234 [cert den 41 S.Ct. 376, 255 U.S. 
578, 65 L.Ed. 792]; Stack v. General 
Baking Co., 223 S.W. 89, 283 Mo. 396; 
Thomas v. American Central Ins. Co., 
(Mo.App.) 297 S.W. 982; Grammar y. 
Sweeney, (Mo.App.) 297 S.W. 706; 
Collins v. Phoenix Assur. Co., Lim- 
ited, of London, (Mo.App.) 285 S.W. 
783; Warsham vy. Lewis, (Mo.App.) 281 
S.W. 82; Dickensheets y. Patrick, 274 


TRIAL 


General. 


and sufficiently 


S.W. 891, 217 Mo.App. 171; Turner v. 
Mays, (Mo.App.) 266 S.W. 998; Jack- 
son v. Black, (Mo.App.) 264 S.W. 432; 
Cobb v. George F. Mosher Real Estate 
Co... (Mo.App.) -257- Siw..154.,, Cooney 
v. Pryor, (Mo.App.) 203 S.W. 630; 
Harriman v. Dunham, (Mo.Apr) 196 
S.W. 448; Galamba v. Harrisonville 
Pump & Foundry Co., (Mo.App.) 191 
S.W. 1084; Jackson y. Western Union 
Telegraph Co., 156 S.W. 801, 174 Mo. 
App, 70; Towson v. Towson, 102° S. 
BH. 48, 126 Va. 640. 


58. Warsham y. Lewis, (Mo.App.) 
281 S.W. 82. 


59. Haar v. Howard, 151 N.W. 300, 
97 Neb. 761; Bardach Iron & Steel Co. 
v. Charleston Port Terminals, 129 S. 
BE. 687, 148 Va. 656. 


60. Bielman v. City of St. Joseph, 
(Mo.App.) 260 S.W. 529; Sutter v. 
Met. Ry. Co., (Mca.App.) 208 S.W. 851. 


Cure of obscurity in instructions 
generally see supra text and note 50. 


61. See supra § 763. 


62. Ala.—American Surety Co. v. 
Pryor, 99 So. 636, 211 Ala. 114; Hotel 
Tutwiler Operating Co. v. Evans, 94 
So. 120, 208 Ala. 252. 


Ark.—Murdock v. Reynolds, 22 S.W. 
(2d) 1007, 180 Ark. 729; Sewer Im- 
provement Dist. No. 1 v. Duggans, 12 
SOW.C2 0) 74 aS Anke 705 Site lOUuls, 
I. M. & S. Ry. Co. v. Vaughan, 183 S. 
W. 980, 122 Ark. 436. 


Cal.—Fountain v. Connecticut Fire 
Ins=Co-;) 112) P54 6, bss, Cale 760) asso) 
Am.S.R. 214; Reed v. Wells, 282 P. 
997, 102 Cal.App. 333; Zolkoske v. U. 
S. Farm & Land Co., 2386 P. 344, 72 
Cal.App. 63. 

Colo.—Denver City Tramway Co. v. 
Gustafson, 121 P. 1015, 21 Colo.App. 
478. 


Ga.—Tietjen v. Meldrim, 151 S.E. 
349, 169 Ga. 678; Strange v.. Boat- 
right, tp) Ssh wide 33) sGacApp. | Loe: 
Central of Georgia Ry. Co. v. Smith, 
120 S.E. 30, 31 Ga.App. 135; Western 
& A. R. Co, v. Sellers, 88 S.E. 445, 15 
Ga.App. 369. 


Ill.—Jaekson v. Kohler, 
650, 289 Ill. 444. 


Ind.—Washington Hotel Realty Co. 
v. Bedford Stone & Construction Co., 
143 N.E. 156, 195 Ind...128 [motion to 
sean costs den 148 N.B. 405, 196 Ind. 
396]. 

Iowa. — McLaughlin-Gormley-King 
Co. v. Hauser, 202 N.W. 574, 200 Iowa 
210;° Boone Nat. Bank vy. Evans, 200 
N.W. 615, 199 Iowa 848; In re Work- 
man’s Estate, 156 N.W. 438, 174 Iowa 
222; Romans v. Thew, 120 N.W. 629, 
142 Iowa 89. 

Kan.—Kastrup v. Yellow Cab & 
Baggage Co., 260 P. 635, 124 Kan. 375. 


124 N.E. 


Md.—Berman v. Littauer, 119 A. 
565, 141 Md. 649. 

Miss.—Alabama & V. ‘Ry. Co. v. 
Cox, 63 So. 334, 106 Miss. 33; McNeill 
v. Bay Springs Bank, 56 So. 3338, 100 
Miss. 271. 


Mo.—Hartman v. Hartman, 284 S. 
W. 488, 314 Mo. 305; Bellows v. Trav- 
elers’ Ins. Co. of Hartford, Conn., 203 


= 
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been held that a slight obscurity in the charge may 
be cured by other instructions.®° 


[§ 764] (2) Issues and Theories of Case—(a) In 
In accordance with the rules already stat- 
ed,®1 while erroneous instructions on the issues or 
theories of the case are not cured by correct instruc- 
tions which are inconsistent or conflicting,®? instrue- 
tions which are merely defective may be cured by 
correct instructions.®* 


Thus a correct instruction 


Continental Casualty Co. v. 
Monarch Transfer & Storage Co., 
(App.) 23 S.W.(2d) 209; Lane v. St. 
Denis Catholic Church of Benton, 
(App.) 274 S.W. 1103; Miners’ & Mer- 
chants’ Bank of Flat River v. Rich- 


S.W. 978; 


ards, (App.) 273 S.W. 415; Electric 
Products Cosas te Louis Theater 
punply, Cos, hes Nineo us St WwW. 135; 


Mo.App. 
White, 170 S.W. 12, 188 Mo.App. 325; 
Ghio v. Schaper Bros. Mercantile Co., 
163 S.W. 551, 180 Mo.App. 686. 


N.Y.—Pollack v. Retail Tobacconist 
Printing & Publishing Co., 181 N.Y.S. 
193. 


N.C.—Warren v. Armour Fertilizer 
Works, 131 (Sibe 723.191 NIG 4ice 
Holleman v. Harnett County Trust 
Go., 115. S.E. 825, 185 NC. 49; Waldo 
v. Wilson, 94 S.E. 442, 174 N.C. 626 
[gr rehearing 92 S.E. 692, 173 N.C. 


689]; Gray v. Coleman, 88 S.E. 489, 
171 N.C. 344; Champion v. Daniel, 87 
Shy 214, 170 ONC CS 3 3c 

Pas . We Boga 


Coal Co., 113 A. 667, 270 Pa. 443; Wil- 
liam Schuette & Co. v. Swank, 109 A. 
531, 265 Pa. 576. 


S.C.—Dickson vy. Epps, 89 S.E. 354, 
104 S.C. 381. 


Tex.—Galveston, H. & S. A. Ry. Co. 
Va tate, 216 VS. W.., 393s Lh0s Rex wha 
[rev (Civ. App.) 194 S.W. 462 and reh 
den 218 S.W. 361]; Jones v. Louisi- 
ana Western Ry. Co., (Commn.App.) 
243 S.W. 980 [rev (Civ. App.) Zod Se 
W. 823]; Reed v. Lindley, (Civ.App.) 
240 S.W. 348; Patterson v. Williams, 
(Civ. App.) 225 S.W. 89; Ft. Worth & 
Des CRY Oulnve Decatur Cotton Seed 
Oil Co., (Civ.App.) 179 S.W. 1104; 
Fire Ass’n of Philadelphia v. Rich- 
ards, (Civ.App.) 179 S.W. 926; Gotos- 


key v. Grawunder, (Civ. App.) 158 S. 
W. 249; Frizzell v. Woodman Pub. 
Co., (Civ.App.) 130 S.W. 659; Inter- 


national & Ce INGER (OOs ave Doeppen- 
schmidt, (Civ.App.) 120 S.W. 928. 


Va.—Chesapeake Ferry Co. v. Hudg- 
ins, 156.S.E. 429, 155 Va. 874; Poca- 
hontas Consol. Collieries Co. v. Hairs- 
ton, 83 S.H. 1041, 117 Va. 118; Wheal- 
ton & Wisherd vy. Doughty, 82 S.E. 94, 
116 Va. 566. 


63. U.S.—Southern Trust Co. 
Lucas, 245 °F! 286, 157 C.C.A. 478. 


Ala.—John R. Thompson & Co. v. 
Vildibill, 100 So. 139, 211 Ala. 199; 
State v. Brintle, 93 So. 429, 207 Ala. 
500; Woods v. Postal:Telegraph Ca- 
ble 'Co., 87 Sor .6815 2055 Alay 23 Gy. 2 (ane 
1B as 834; Rike v. McHugh & Groom, 
66 So. 452, 188 Ala. 237. 


Vv. 


Ariz.—Gibson vy. McLane, 148 P. 
288, 17 Ariz. 61. é 
Ark.—Adair v. Arendt, 190 S.W. 


445, 126 Ark. 246; Phoenix Ins. Co. of 
Hartford v. Fleenor, 148 S.W. 650, 
104 Ark. 119; Junction City Lumber 
Co. v. Sharp, 123 S.W- 370, 92 Ark. 538. 


Cal_—Loeb v. Kimmerle, 9 P.(2d) 
199; Hind v. Oriental Products ‘Con 
235 P. 438, 195 Cal. 655; Big Three 
Min. & Mill. Co. v. Hamilton, LOA 
130, 137 Am.S.R. 118; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may cure the defect in an instruction which, if 


TRIAL 


standing alone, might be objectionable as mislead- 


Stewart v. Erskine-Bolst, 226 P. 644, 
66 Cal.App. 461. 


Ga.—Hanson v. McLendon, 153 S.E. 
46, 170 Ga. 426; Boykin v. Bohler, 137 
S.E. 45, 163 Ga. 807; Sikes v. Sikes, 
133 S.E. 239, 162 Ga. 302; Douglas v. 
McCurdy, 115 S.E. 658, 154 Ga. 814; 
Walker v. Steffes, 77 S.E. 580, 139 Ga. 
520; Taff v. Larey, 116 S.E. 866, 29 
Ga.App. 631. 


Ill.—Kirsch vy. Soucy, 194 Ill.App. 


260; Morrow v. Duggan, 176 Ill.App. 
aan Amsler y. Bruner, 173 I1ll.App. 


Ind.—Federal Life Ins. Co. v. Sayre. 
142 N.E. 223, 195 Ind. 7; Indianapolis 
Traction & Terminal Co. v. Miller, 88 
N.E. 526, 43 Ind.App. 717. 

Iowa.—Charles City v. Rasmussen, 
224 N.W. 589 [superseded 232 N.W. 
137, 210 Iowa 841, 72 A.L.R. 638]; 
Blakesburg Sav. Bank v. Blake, 223 
N.W. 895, 207 Iowa 843 [foll Blakes- 
burg v. Bailey, 223 N.W. 899, 207 lowa 
843]; First State Bank of Riverside 
v. Tobin, 215 N.W. 767, 204 Iowa 456; 
Handlan-Buck Mfg. Co. v. Waterloo 
Drop Forge Co., 155 N.W. 802, 173 
Iowa 452; Shelberg v. Jones, 151 N. 
W. 1066, 170 Iowa 19. 

Kan.—Lee v. Downing, 214 P. 786, 
113 Kan. 329. 

Ky.—Phelps v. Horner, 251 S.W. 
666, 199 Ky. 589; Louisville Ry. Co. 
v. Frick, 165 S.W. 649, 158 Ky. 450; 
Crawford v. Wiedemann, 164 S.W. 
981, 158 Ky. 333; General Accident, 
Life & Fire Assur. Corporation v. 
Richardson, 163 S.W. 482, 157 Ky. 503; 
Madisonville, H. & E. R. Co. v. Wiar, 
138 S.W. 255, 144 Ky. 206. 

Md.—Mutual Fire Ins. Co. of Mont- 
gomery County v. Owen, 129 A. 214, 
148 Md. 257. : 

Mass.—Minot v. ‘Doherty, 89 N.E. 
188, 203 Mass. 37, 133 Am.S.R. 281. 


Mich.—Karahlanian v. Hadshian, 
213 N.W. 710, 238 Mich. 447. 


Minn.—Cosmopolitan State Bank v. 
Sommervold, 197 N.W. 7438, 158 Minn. 
356. 


Miss.—Hutchinson y. Platt, 81 So. 
281, 119 Miss. 606. 

Mo.—WNicholson vy. Franciscus, 40 S. 
W.(2d) 623, 328 Mo. 96; Stewart v. 
Eveland, (App.) 38 S.W.(2d) 301; 
Scharff v. Standard Tank Car Co., 264 
S.W. 56, 214 Mo.App. 658; Foster v. 
United Zinc Cos., 176 S.W. 247, 189 
Mo.App. 288; Morrison Grain Co. v. 
Missouri Pac. Ry. Co., 170 S.W. 404, 
182 Mo.App. 339; Johnson v. Mason, 
163 S.W. 260, 178 Mo.App. 109. 


N.C.—Forbes v. Burgess, 73 S.E. 
192,458 IN:G. 13h, 

Okl.—Henryetta Coal & Mining Co. 
vy, O'Hara, 150, PB. 1114, 50°00OklL. 159: 

$.C.—Farmers’ & Merchants’ Bank 
v. Rivers, 87 S.E. 438, 103 S.C. 84. 


Tex.—Sovereign Camp, W. O. W., 
v. Walker, (Civ.App.) 254 S.W. 497; 
Davis v. Sullivan & Opry, (Civ.App.) 
242 S.W. 764 [aff (Commn.App.) 258 
S.W. 157]; Slover v. Goode, (Civ. 
App.) 163 S.W. 333; Missouri, K. & T. 
Ry. Co. of Texas v. Doyal, (Civ.App.) 
142 S.W. 610. 

Vt.—G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 99 A. 
Sib eon vibe Lite. 

Va.—Atlantic Coast Line R. Co. v. 
Southern Oil & Feed Mills, 106 S.E. 
337, 129 Va. 323. 

64. U.S.—Escanaba Veneer Co. v. 
Lester Piano Co., 56 F.(2d) 571. 

Ala.—Belt Automobile Indemnity 
Ass’n v. Ensley Transfer & Supply 
Co., 99 So. 787, 211 Ala. 84; Dancy v. 
Baker, 96 So. 920, 209 Ala. 684; 


Forbes & Carloss v. Plummer, 73 So. 
451, 198 Ala. 162; Tennessee Coal, 
Iron & R. Co. v. Wright, 68 So. 339, 
192 Ala. 422. 

Ark.—Carpenter v. State Bank of 
ee Springs, 242 S.W. 824, 154 Ark. 
oO é 


Ga.—Shankle v. Crowder, 163 S.E. 
180, 174 Ga. 399; Lowry v. Lowry, 153 
S.Hy 11, 170 Ga.'349; 70 Ac. RY 488; 
Mercantile Nat. Bank of Savannah v. 
Stein, 124 S.E. 697, 158 Ga. 894; Dur- 
ham v. Durham, 119 S.E. 702, 156 Ga. 
454; Strickland Motor Co. v. Wofford 
Oil Co., (App.) 163 S.E. 525; Marko- 
tae v. Blake, 105 S.E. 622, 26 Ga.App. 

Ill.—Burt v. Garden City Sand Co., 
86 N.H. 1055, 237 Ill. 473 [aff 141 111. 
App. 603]; Pierce v. Chicago City 
By. 'Co.5202 VI1llApp.!) 693! -Crosier®’ v. 
Crosier, 201 Ill.App. 406. 


Iowa.—Newcomer v. Ament, 242 N. 
W. 82; Moreland vy. Bunker, 171 N. 
W. 689. 


Ky.—Columbian Nat. Life Ins. Co. 
v. Wood, 236 S.W. 562, 193 Ky. 395. 


Md.— Fleisher vy. Ensminger, 118 A. 
153, 140 Md. 604. 


Miss.—Southern Mining & Mineral 
Corporation v. Poythress, 120 So. 178, 
152 Miss. 298. 


Mo.—Nicholson vy. Franciscus, 40 
S.W.(2d) 628, 328 Mo. 96; Price v. 
Barnes’ Hstate, 254 S.W. 33, 300 Mo. 
216; Fowler v. Cavitt, (App.) 294 S. 
W. 7381; Collins v. Phoenix Assur. 
Co., Limited, of London, (App.) 285 
S.W. 783; Meisenbach v. National 
Life & Accident Ins. Co., (App.) 241 
S.W. 450; Dalton v. St. Louis & S. W. 
Ry. Co., (App.) 238 S.W. 523; Mayo v. 
J. L. Price Brokerage Co., (App.) 218 
S.W. 932; Hallander v. Jefferson Mut. 
Fire Ins. Co., (App.) 218 S.W. 418; 
Citizens’ Trust Co. of Caruthersville 
v. Hart, (App.) 195 S.W. 506; Silver- 


thorne v. Summit Lumber Co., 176 
S.W. 441, 190 Mo.App. 716. 
Mont.—Brockway v. Blair, 165 P. 


455, 53 Mont. 581. 
Ohio.—W. W. Lawrence & Co. v. 
Kern, 146 N.E. 54, 111 Ohio St. 564. 
Tex.—Frost v. Grimmer, (Give 
App.) 142 S.W. 615. 
Va.—Powell v. John E. Hughes Or- 
phanage, 138 S.E. 637, 148 Va. 381. 
W.Va.—Union Trust & Deposit Co. 
v. Paulhamus, 81 S.E. 547, 74.W.Va. 1. 


65. U.S.—Order of United Com- 
mercial Travelers of America v. 


+ Greer, 43 F.(2d) 499. 


Ala.—Clayton v. Jordan, 96 So. 260, 
209 Ala. 334; Fowlkes v. Lewis, 65 
So. 724, 10 Ala.App. 5438. 

Ariz.—Douglas v. Parker Commer- 
Clal*©o.4)230 Pe. 1485 (2:8 Ariza 74 


Ark.—United Order of Good Samar- 
itans v. Banks, 22 S.W.(2d) 38, 180 
Ark. 1168. 


Cal.—Sessions'v. Pacific Improve- 
ment Co., 206 P.653, 57 Cal.App. 1; 
Thomas v. Fursman, 178 P. 870, 39 
Cal.App. 278. 

Colo.—Starrett v. Ruth, 119 P. 690, 
51 Colo. 583; Pouppirt v. Greenwood, 
110 P. 195; 48 Colo. 405. 


Conn.—HEckler y. Wake, 88 A. 369, 
87 Conn. 708. - 


D.C.—Metropolitan Life Ins. Co. v. 
Bovello, 12 F.(2d) 810, 56 App.D.C. 
275. 

Ga.—Snellings v. Bounds, 139 S.E. 
549, 164 Ga. 859; Benton v. Benton, 
139 S.B. 68, 164 Ga. 541; Whitehead v. 
Malcom, 129 S.h. 769, 161 Ga. 55; 
Vickers v. Robinson, 122 S.E. 405, 157 
Ga. 731; Habersham Bank y. Mer- 


ing,®* or incomplete.®® 


[64 C.J.] 991 


The rule also holds where 


ritt, 122 S.E. 37, 157 Ga. 695; Georgia 
Tale’ Co. vs. Cohutta’ TalerCo., 783Ste: 
905, 140 Ga. 245; Becker v. Rudulph, 
118 S.E. 474, 30 Ga.App. 585; Bagwell 
v. Milam, 71 S.E. 684, 9 Ga.App. 315. 


Ill.—Roe v. Roe, 145 N.E. 804, 315 
Ill. 120; Harney v. Sanitary Dist. of 
Chicago, 102 N.E. 1070, 260 Ill. 54; 
Pulver v. Ainsworth, 205 Ill.App. 80; 
Curran v. Junk, 200 Jll.App. 208; Da- 
vis v. East St. Louis Lodge No. 4 Loy- 
al Order of Moose, 197 Ill.App. 25; 
Elliott v. Maves, 196 Ill.App. 605. 


Ind.—Boss v. Deak, 169 N.E. 673, 
201 Ind. 446, 68 A.L.R. 788; Jarrett 
Vv. Millis; 1412 N.E. 627%, 193, Ind. 687; 
Davis v. Babb, 125 N.H. 403, 190 Ind. 
178; Bowers v. Starbuck, 116 N.E. 
301, 186 Ind. 309; Fidelity Health & 
Accident Co. v. Holbrook, (App.) 169 
N.E. 57, 170 N.E. 346; -G. BayiCor 
v. Kroner, 149 N.E. 184, 83 Ind.App. 
541; Castor v. McDole, 148 N.E. 643, 
80 Ind.App. 556; Indianapolis Trac- 
tion & Terminal Co. v. Lee, 118 N.FE. 
959, 67 Ind.App. 105; Evansville, Mt. 
C. & N. Ry. Co. v. Scott, 114 N.E. 649, 
67 Ind.App. 121; Prudential Ins. Co. 
of America v. Sellers, 102 N.E. 894, 54 
Ind.App. 326. 


Iowa.—Brennan & Cohen v. Nolan 
Laundry Co., 229 N.W. 321, 209 Iowa 
922; Sclar v. Resnick, 185 N.W. 273, 
192 Iowa 669; McCord v. Mitchell, 
165 N.W. 458, 182 Iowa 196; Warren 
v. Graham, 156 N.W. 323, 174 Iowa 
162; Ellis v. Barkley, 142 N.W. 203, 
160 Iowa 658. 

Kan.—Wilsey State Bank v. Amend, 
190, P7389, L107, kan. 25. 

Ky.—Jett v. Jett, 188 S.W. 669, 171 
Ky. 548; Studebaker Corporation of 
America v. Dodds & Runge, 171 S.W. 
167, 161 Ky. 542. 

Md.—Hipple v. Mason, 127 A. 383, 
147 Md. 94. 


Mich.—Reese v. Elliott, 185 N.W. 
693, 216 Mich. 620. 


Mo.—Connell v. A. C. L. Haase & 
Sons Fish Co., 257 S.W. 760, 302 Mo. 
48; U.S. Fashion & Sample Book Co. 
v. Montrose Cloak & Suit Co., 218 S. 
W. 867; Jennings v. National Life & 
Accident Ins. Co., (App.) 46 S.W.(2d) 
226; Nelson v. Kansas City Public 
Service Co., (App.) 30 S.W.(2d) 1044; 
Lewellen v. -Haynie, (App.) 25 S.W. 
(2d) 499; State ex rel. and to Use 
of Kibble v. First Nat. Bank, (App.) 
22 S.W.(2d) 185; First Nat. Bank v. 
Elmer, (App.) 278 S.W. 826; Kines v. 
Jamison, (App.) 277 S.W. 969; Adams 
v. St. Louis-San Francisco Ry. Co., 
(App.) 272 S.W. 984; Owens v. Fan- 
ning, (App.) 205 S.W. 69; Butsch v. 
Emerson-Brantingham Implement Co., 
196 S.W. 1024, 197 Mo.App. 387; 
Boardman v. Beeker, (App.) 195 S.W. 
Davison v. Akins, (App.) 195 S. 
7; Moore v. McCutchen, (App.) 
190 S.W. 350; Connelly v. Parrish, 
176 S.W. 546, 189 Mo.App. 1; Davies 
Contracting Co. v. Grant Land & Con- 
struction Co., 170 S.W. 321, 185 Mo. 
App. 332. 

N.D.—Carpenter Vv. Village of 
Dickey, 143 N.W. 964, 26 N.D. 176. 

Okl.—Ft. Smith & W. R. Co. v. Hol- 
combe, 158 P. 633, 59 Okl. 54, L.R.A. 
1916F 1237. 

Or.—W. H. Stanchfield Warehouse 
Co. v. Central R. of Oregon, 136. P. 
34, 67 Or. 396. 

Tex.—Texarkana & Ft. Smith Ry. 
Co. v. Smith, (Civ.App.) 270 S.W. 867; 
Slover vy. Goode, (Civ.App.) 163 S.W. 
333. 

Vt.—Shields v. Vermont Mut. Fire 
ims. Co: 147, A352 S020Vit 224: 


Va.—Roanoke Ry. & Electric Co. v. 


508; 
WwW. 
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the instructions are confusing,®® ineconsistent,®? in- 
definite,°* involved,®® ambiguous,’° or obseure,** or 
argumentatave,’” inapplicable or abstract,** or too 
broad or too general,’* or too narrow,*® fails to 
state issues?® or excludes or ignores issues,‘* evi- 
dence,*® or defenses,*® gives undue prominence to 
particular matters,®° uses inapt terms,*! authorizes 


Brown, 154 Si. 526, 155 Va. 259; 
Levine v. Levine, 132 S.E. 320, 144 Va. 
330; Fulton v. W. R. Grace & Co., 329 
S.E. 374, 143 Va. 12; Towson v. Tow- 
son, 102 S.E. 48, 126 Va. 640; Wheal- 
ton & Wisherd v. Doughty, 82 S.E. 94, 
116 Va. 566; Higgins v. Whitmore, 82 
S.B. 180, 116 Va. 414; Marbury v. 
Jones, 71 S.E. 1124, 112 Va. 389. 


Wash.—Roscoe v. City of Everett, 
239 Po. 831, 136 Wash. 295. 


W.Va.—Connolly v. Bollinger, 67 S. 
E. 71, 67 W.Va. 30, 20 Ann.Cas. 1350. 


66. Ala.—Hatcher v. ULammons, 
1AZ VSo. 120; 215 Ala. 548. 


Ga.—Lowry v. Lowry, 153 
170 Ga. 349, 70 A.L.R. 488 


ind.—Pittsburgh, -C., C..& St.) L. 


S.E. 11, 


Ry. Co.'v. Kearns, 128 N.E. 42, 191 
TG v6 bod be 
Mass.—Altman v. Goodman, 150 N. 
EK. 834, 255 Mass. 41. 
Mo.—Nicholson y. Rrauciseds! 40 


S.W.(2d) 628, 328 Mo. 96; Durfee v. 

Crabtree, (App:) 276 S.W. 1035. 
Va.—Powell v. John E. -Hughes 

Orphanage, 138 S.E. 637, 148 Va. 331. 


67. Collins v. Phoenix Assur. Co., 
Limited, of London, (Mo.App.) 285 
S.W. W838. 

68. Todden v. Stephenson, (Iowa) 
169 N.W. 34; Howard v. Dickson, 149 


N.W. 69, 167 Iowa 157; Schloegel v. 
Sykes, 142 A. 501, 155 Md. 681. 


69. Loel v. Kimmerle, (Cal.) 9 P. 
Cid): 19:9. 

70. Gomez v. Scanlan, 102 P. 12, 
155 Cal. 528. 

71. Loeb vy. Kimmerle, (Cal.) 9 P. 
(2d) 199; In re Guilbert’s Estate, 188 
P. 807, 46 Cal.App. 55; Zackwik v. 
Hanover Fire Ins. Co., (Mo.App.) 225 
SSW: wl3'5: 

72. Adair v. Arendt, 190 S.W. 445, 
126 Ark. 246. 

73. U.S.—United Verde Copper Co. 
v. Jordan, 14 F.(2d) 299 [aff 9 F.(2d) 
144, and cert den 47 S.Ct. 243, 273 U.S. 
(dase de ie, Ed. 865}: 


Colo.—Drake v. Slessor, 176 P. 301, 
65 Colo. 292. 

Ga.—Martin v.. Hale, 71 S.E. 133, 
136 Ga. 228; City Nat. Bank & Trust 
Co. of Miami v. Orr, 146 S.E. 795, 39 
Ga.App. 217; American Ry. Express 
Co. v. Daniel, 116 S.E. 660, 29 Ga.App. 
To0e fait W2d SEY 686, 157 Gan 738, 
cert gr 44 S.Ct. 461, 265 U.S. 576, 68 
L.Ed. 1187, and rev 46 S.Ct. 15, 269 U. 
S. 40, 70 L.Hd. 154]. 

Ill.—Ensminger v. Chicago Rys. Co., 
205 Ill.App. 603. 

Iowa.—Darst v. Ft. Dodge, D. M. & 
S. Ry. Co., 191 N.W. 288, 194 Iowa 
1145. 

Kan.—Wollard v. Home State Bank, 
247 P. 868, 121 Kan. 474 [error dism 
and cert den 47 S.Ct. 572, 273 U.S. 674, 
765, 71 L.Ed. 834]. 

Ky.—Dean’s Ex’r v. Griffin, 290 S.W. 
483, 217 Ky. 603. 

Mo.—Gettemeyer v. Thies, (App.) 
51 S.W.(2a) 868; Custer v. Kroeger, 
940 .S.W. 241, 209 Mo.App. 457; 
Caruthersville Hardware Co. v. Pierce, 
(App.) 229 S.W. 238; Barker v. Hemp- 
hill Lumber Co., (App.) 217 S.W. 585; 
Lale v. Laughlin, (App.) 203 S.W. 


TRIAL 


or recites 


244, 


Neb.—Sorensen vy. Grand Island 
Clinic, 228 N.W. 601, 119 Neb. 280; 
Wilson v. Omaha & C. B. St. Ry. Co., 
157 N.W. 626, 99 Neb. 693. 

N.J.—Bedell v. Mandel, 
108 N.J.Law 22. 


Pa.—Walsh We West Pittston 
Borough, 105 A. 82, 262 Pa. 210. 

Wash.—Bleitz v. Bryant Lumber 
Co., 188 P, 509, 110 Wash. 437. 


‘ . Chambers, 
S.E. 1072, 77 W.Va. 720. 


155 A. 383, 


88 


74 General Accident, Life & Fire 
Assur. Corporation v. Richardson, 163 
S.W. 482, 157 Ky. 503; Stewart v. 


Eveland, (Mo.App.) 38 S.W.(2d) 301; 
Stewart v. Eveland, (Tex.Civ.App.) 28 
S.W.(2d) 301. 


75. Harris’ v. 
155 Miss. 207. 


76. Otter Creek Coal Co. v. Archer, 
115 N.E. 952, 64 Ind.App. 381. 


77. Ariz—Arizona Pub. Co. v. 
Harris, 181 P. 373, 20 Ariz. 446. 


Ga.—Taff .v. Larey, 116 S.E. 866, 
29 Ga.App. 631; Moore v. C. H. Lowe 
& Co., 78 S.E. 829,/13 Ga.App. 120. 


Ill.—Teter v. Spooner, 137 N.E., 129, 
305 Ill 198; Woodlawn Security 
Finance Corporation v. Doyle, 252 
Ill.App. 68. 


Mo.—Nelson v. Kansas City Public 
Service Co., (App.) 30 S.W.(2d) 1044; 
Herod v. St. Louis-San Francisco Ry. 
Co., (App.) 299 S.W. 74; Farmers’ 
Bank of Westboro v. Harris, (App.) 
250 S.W. 946; Harriman v. Dunham, 
(App.) 196 S.W. 443; Murphy v. 
Lungstrass D. & C. Co., 174 S.W. 114, 
187 Mo.App. 577. 


N.H.—Tuttle v. Dodge, 116 A. 627, 
80 N.H. 304. 

Vt.—In re Campbell’s Will, 
687, 102 Vt. 294. 

Wash.—Johnson v. 
138 P. 295, 78 Wash. 59. 


78. U. S. Fidelity & Guaranty Co. 
v. Sellers, 255 S.W. 26, 160 Ark. 599; 
Wright v. Quattrochi, (Mo.) 49 S.W. 
(2a) 8; Duncan v. Record Pub. \Co., 
143° 8.55.. 31, 145 S.0./196: 


Sims, 124 So. 325, 


LAT, A. 


Bank of Pasco, 


79. U.S.—Lindblom v. Rocks, 146 
Be 660 77% ©. CeAe 86. 
Ala.—Forbes & Carloss v. Plummer, 


73 So. 451, 198 Ala. 162. 


Ga.—Burkhalter v. De Loach, 15 
S.H. 513, 171 Ga. 384; Morgan v. At- 
lanta Hub Co., 124 S.Hi-.816; 32 Ga. 
App. 776. 

Ind.—Indianapolis 
Terminal Co. v. Smith, 128 N.E. 38, 
190 Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97. 

Ky.—Louisvile & N. 
Carter, 10 S.W.(2d) 1064, 

Mo.—Cottier v. Chicago, B. & Q. 
Re (Coy CAppoe aise) Ser Ged iemdioe 
Barnes-Crosby Co. of Missouri v. T. 

. Sayman Products Co., (App.) 27 
S.W.(2d) 709; Royal Indemnity Co. v. 
Poplar Bluff Trust Co., 20 S.W.(2d) 
971, 2238 ware App. 908; Scott v. Ameri- 


Traction & 


En Oke ave 
226 Ky. 561. 


can Mfg. (App.) 20 S.W.(2d) 592; 
Ete v. vee Mae (App.) 277 S. Ww. 
69 


/ 


[§ 764 


the jury to decide the law as well as the facts,*? 
or refers to the pleadings.** 


These rules have been applied to instructions on 
the issue of bona fide purchaser,** duty owed by 
bailee,** fraud,’® limitations,’* notice,** payment,*? 
probable cause,®® proximate cause,?t release, 92 self- 
defense,?* soundness of mind,°* statute of frauds, Be 


S.c.—Dunecan v. Record Pub. Co., 


143 SE. 31145 S:Ch 196. 
S.D.—Stewart v. Rapid City, 205 
N.W. 654, 48 S.D. 554. 
Tex.—Dallas Consol. Electric St. 


Ry. Co. v. Stone, (Civ-App.) 166 S.W. 
708. 


80. Miller v. Campbell, 
App.) 171 S.W. 251. 

81. Dancy v. Baker, 96 So. 920, 209 
Ala. 684; Noe v. Meadows, 16 S.W. 
(2d) 505, 229 Ky. 538, 64 ALL.R. 648; 
Disch v. Closset, 244 P. 71, 118 Or. 
aS 


82. Ensign v. Southern Pac. Co., 
223 BP. 953, 41938) Cal. 312: eMiurphyaave 
Davids, 186). Peel43,0 01380) @ Calas on 
Firszt v. Capitol Park Realty Co., 120 
A. 300, 98 Conn. 627, 29 A.L.R, 17. ‘ 


83. Ill.—Boynton v. Chicago City 
Ry. Co., 155 Ill.App. 448. 

Iowa.—Stephens v. Brill, 140 N.W. — 
809, 159 Iowa 620; Marcus v. Omaha 
& CC: Bo Ry. & Bridge Co., 120° Nyw: 
469, 142 Lowa 84. 

Miss.—Southern Ry. Co. v. Ganong, 
55 So. 355, 99 Miss. 540. 

Mo.—Baker v. Lyell, 242 S.W. 703, 
210 Mo.App. 230; Webb v. Baldwin, 
147 S.W. 849, 165 Mo.App. 240; Oehler 
v. Conrad Schopp Fruit Co., 142 S.W. 
811, 162 Mo.App. 446. 


Neb.—Shapiro v. Omaha & C. B. 
St. Ry. Co., 160 N-W. 886, 100 Neb. 
452; Cornelius v. City Water Co., 
120 N.W. 944, 84 Neb. 130. 


(Tex.Civ. 


Okl.—Newton v. Allen, 168 P. 1009, 
67 Okl. 73; Curtis & Gartside Co. v. 
Pige 1341p. digs son © kivscus 


Tex.—Gulf, C2 & 7S." Ryo Cow as 
KXoch, (Civ.App.) 144 S.W. 1035; Mis- 
souri,. K. & T. Ry. Cov*of -fexasiv. 
Aycock, (Civ.App.) 135 S.W. 198. 


84. McCommons - Thompson - Bos- 
well Co. v. White, 125 SE. 76, 33 Ga. 
App. 20. 

85. Clayton v. Jordan, 96 So. 260, 
209 Ala. 334; Carr v. Evans, 176 S.W, 
298, 189 Mo.App. 282. 

86. Bragg v. Hagan, 98 N.E. 835, 
51 Ind.App. 513; Stewart v. Eveland, 
(Mo.App.) 38 S.W.(2d) 301. 

87. Forbes & Carloss v. Plummer, 
73 So. 451, 198 Ala. 162. 


88. Clark v. National Fire Ins. Co. 
of Pittsburg, Pa., 171 Ill.App. 51. 

89. Blakesburg Sav. Bank Vv. 
Blake, 223 N.W. 895, 207 Iowa 848 
{foll Blakesburg Sav. Bank v. Bailey, 
(lowa) 223 N.W. 899]. 


90. Tucker v. Bartlett, 155 P. 1, 97 
Kan. 163. 


91. Barkow v. Donovan Wire & 
Iron Co., 157 N.W. 55, 190 Mich. 563; 
eon v. Hart & O'Farrell, 132 S.E. 

870, 101: W.Va. 411, 


92. Southern Ry. Co. v. Clark, 233 
F. 900, 147 C.C.A. 574; Chicago,” Rint 
& Ge Ryn COunve Green, (Tex.Civ. App.) 
135 S.W. 1031. 

93. St. Louis Southwestern Ry. Co. 
of Texas v. Huddleston, (Tex.Ciy. 
App.) 178 S.W. 704. 

94. In re Guilbert’s Estate, 188 P. 
807, 46 Cal.App. 55. 

95. Clinton Mills Co. Vv: 
Lowell Shops, 3 F.(2d) 410. 


Saco- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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testamentary capacity,°®® 


waiver.°®& 


[§ 765] (b) Negligence—aa. In General. In ac- 
cordance with, and subject to, the general rules al- 
ready stated,®® erroneous instructions on the issue 
of negligence are not cured by conflicting or incon- 


96. Shankle v. Crowder, 163 S.E. 
180, 174 Ga. 399; Kimber v. Kimber, 
148 N.E. 293, 317 Ill. 561; Bowers v. 
Evans, 109 N.E. 989, 269 Ill. 453. 


97. Dunn v. Poirot, 118 A. 33, 97 
Conn. 713. 


98. Scullin Steel Co. v. Mississippi 
Valley Iron Co., 273 S.W. 95, 308 Mo. 
453; Wiser v. Central Business Men’s 
Ass’n, (Mo.App.) 229 S.W. 409; Oeh- 
ler v. Phenix Ins. Co. of Hartford, 
Conn., 139 S.W. 1173, 159 Mo.App. 696. 


99. See supra § 763. 


1. Ala.—Johnson vy. Louisville & 
NUR wCos A127. So: 21650220 “Ala.'6495 
Clinton Mining Co. v. Bradford, 69 So. 
4, A192 ~Ala 5765" © Birmingham: -Ry.; 
Light & Power Co. v. Seaborn, 53 So. 
241, 168 Ala. 658; Birmingham Candy 
Co. v. Sheppard, 70 So. 1938, 14 Ala. 
App. 312. 


Ark.—Railway Exp. Agency v. H. 
Rouw Co., 42 S.W.(2d) 761, 184 Ark. 
482; American Ry. Express Co. v. 
Cole, 37 S.W.(2d) 699, 183 Ark. 557; 
Herring v. Bollinger, 29 S.W.(2d) 676, 
181 Ark. 925; Arkansas Western Ry. 
Co. v. Robson, 2 S.W. Gay. 3, 176 Ark. 
Tos. is Louis, I, M. yO On Ve 
Woods, 131 S.W. 869, 96 ee BAL oS 
L.R.A.N.S. 855. 


Cal.—Pierce v. United Gas & Elec- 
trie*Co;, 143: P- 700, 161 -Cak 76; +Par- 
kin v. Grayson-Owen Co., 106 P. 210, 
157 Cal. 41; Soda v. Marriott, 5 P. 
(2d) 675, 118 Cal.App. 635; Dow v. 
Southern Pac. Co., 288 P. 89, 105 Cal. 
App. 378; Galloway v. United Rail- 
roads of San Francisco; 232 P. 491, 
69 Cal.App. 770; Beyerle v. Clift, 209 
P. 1015, 59 Cal.App. 7; Tognazzini v. 
Freeman, 123 P. 540, 18 Cal.App. 468. 


Conn.—Ferguson v. Connecticut 
Co., 89 A. 267, 87 Conn. 652; Kebbee 
v. Connecticut Co., 84 A. 329, 85 Conn. 
641, Ann.Cas.1913C 167. 


Ga.—Atlantic Coast Line R. Co. v. 
Paulk, 125 S.E. 865, 33 Ga.App. 293; 
City of Madison v. Bearden, 96 S.E. 
572, 22 Ga.App. 376; Atlantic Coast 
Line R. Co. v. Canty, 77 S.E. 659, 12 
Ga.App. 411. 


Ill.—MacDonald v. Chicago Rys. 
Co., 121 N.E. 571, 286 Th 239 [rev 
210 Ill.App. 87]; Todd v. Chicago 
Rys. Co., 210 Ill.App. 227; Hanke v. 
Chieago Rys. Co., 208 Ill.App. 293; 
Bagaini v. Donk Bros. Coal & Coke 
Co., 199 Ill.App. 76. 


Ind.—Martin v. Lilly, 121 N.E. 443, 
188 Ind. 139; Tippecanoe Loan & 
Trust Co. v. Jester, 101 N.E. 915, 180 
Ind. 357, L.R.A.1915E 721; Home Tel- 
ephone Co. v. Weir, 101 N.E. 1020, 53 
Ind.App. 466; Rump v. Woods, 98 
N.E. 369, 50 Ind.App. 347. 


Towa.—Kubli v. First Nat. Bank, 
200 N.W. 434, 199 Iowa 194; Blake 
Winehicaso, Ral. & PL Ry.iCo.,.149¢N- 


W. 880, 171 Iowa 600; Funk v. Leon- 
ard Const. Co., 140 N.W. 816, 159 Iowa 
320; Latta v. Illinois Cent. Co., 
130 N.W. 1059, 151 Iowa 244; Mester 
v. Zaiser, 120 N.W. 466, 143 Iowa 623. 


Ky,—Rockport Coal Co. v. Barnard, 
273 S.W. 533, 210 Ky. 5; Louisville & 
N. R. Co. v. Benke’s Adm’r, 195 S.W. 
4 L716 Ky. 2595 


Mass.—Froio v. Eastern Massachu- 
setts St. Ry. Co., 142 N.E. 255, 247 
Mass. 474. 
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undue influence,®? 
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and 
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sistent instruetions correctly stating the law,!.un- 


less it is apparent that the jury could not have been 


supplement,° 


Mich.—Nickels v. Hallen, 225 N.W. 


569, 247 Mich. 291. 

Mo.—Telaneus v. Simpson, 12 S.W. 
(2d) 920, 321 Mo. 724; Hale v. St. Jo- 
seph Ry., Light, Heat &, Power Co., 
230 S.W. 118, 287 Mo. 499; State ex 
rel. Long v. Ellison, 199 S.W. 984, 272 
Mo. 571 [auashing record (App.) 196 
S-w. 409]; Burgher v. Niedorp, 
(App.) 50 S.W.(2d) 174; Rice v. Jef- 
ferson City Bridge & Transit Co., 
(App.) 186 S.W. 568; Allen v. Quer- 
cus Lumber Co., 157 S.W. 661, 171 Mo. 
App. 492; Arata v. Metropolitan St. 
Ry: (Cor, 150) Saw. L225 167 Mo.App; 
90; McGee v. St. Joseph Ry., Light, 
Heat & Power Co., 133 S.W. 1194, 153 
Mo.App. 492; Anderson v. Electric 
Park Amusement Co., 125 S.W. 1196, 
141 Mo.App. 576. 

Mont.—Nagle v. City of Billings, 
250 Pa. 445, 77 Mont. 205. 

Okl.—Clements v. Atchison, T. & S. 
Bee RyeuCo.,e20o0 be 490, lets Ok]. Las 
Champlin Refining Co. v. Puckett, 248 
P. 610, 118 Okl. 300; Traber v. House, 
240 P. 729, 112 Okl. 273. 

Or.—Adskim v. Oregon-Washing- 
ton’ Ru. & Nav. Co), 276 P1094, 129 
Or. 169; Thompson v. Union Fisher- 
man’s Co-op. Packing Co., 235 P. 694, 
246 P. 733, 118 Or. 436. 

Tex.—Nussbaum & Scharff v. Trin- 
Tuy 6 Ba Va Ry Cor, LOA" S Wee 1099; 
108 Tex. 407 [rev (Civ.App.) 149 S.W. 


1083]; Gulf, T. & W. Ry. Co. v. Dick- 
ey, 187 S.W. 184, 108 Tex. 126 [rev 
GivnzAppe) CLT USSWe LOOTIE a City cof 


Waco v. Ballard, (Civ.App.) 246 S.W. 
97; Patterson v. Williams, (Civ.App.) 
225 S.W. 89; San Antonio & A. P. Ry. 
Co. v. Stewart, (Civ.App.) 146 S.W. 
598; St. Louis Southwestern Ry. Co. 
of Texas v. Tittle, (Civ.App.) 115 S. 
Walésoen Gulf Ce SR yy. Cor Nn. 
ay ano. 124 S.W. 130, 58 Tex.Civ.App. 

Va.—Norfolk Southern R. Co. v. 
Banks, 326.°S. Ei 5662.51 4 Va. 41 be 
Southern Ry. Co. v. Snow, 85 S.E. 488, 
DUG Via. (62% 

Wash.—Firemen’s Fund Ins. Co. v. 
Oregon-Washington R. & Nav. Co., 
164 P. 765, 96° Wash. 113;' Dunn v. 
Puget Sound Traction, Light & Pow- 
er Co., 153 P. 1059, 89 Wash. 36; Ro- 
sin v. Danaher Lumber Co., 115 P. 
833, 63 Wash. 430, 40 L.R.A.N.S. 913. 

a De; Greeke vy. Freeman, 291" P- 
854, 108 Cal. App. 645. 

3. Ala.—Southern Ry. Co. v. John- 
ston, 118 So. 680, 22 Ala.App. 629. 


Ark.—Missouri Pac. R. Co. v. Ben- 
nings, 53 S.W.(2d) 599. 

Cal.—Lindenbaum v. Barbour, 2 P. 
CQair 161. 23) Cale 27 7° = Camppells vs 
Bradbury, 176; P: 685, 179 Cal. 364; 
Cozad v. Raisch Improvement Co., 
166 P. 1000, 175 Cal. 619; Von Stetten 
v. Yellow-Checker Cab Co., Consoli- 
dated: 6281 Bw 95; LO0mCalvApps lon 
Dougherty v. Ellingson, 275 P. 456, 97 
Cal.App. 87; Smith v. Hollander, 259 
P, 958, 85 Cal.App. 535; Smith v. Hol- 
lander, (App.) 257 P. 577. 

Conn.—Simenauskas  v. Connecti- 
cut Co.5.129; A... 790, 102: Conn. 676; 
Harley v. Hall, 95 A. 2, 89 Conn. 606. 


Ga.—Haverty Furniture Co. v. Jew- 
ell, 144 S.E. 46, 38 Ga.App. 395; Ev- 
ans v. Kent, 110 S.E. 685, 28 Ga.App. 
172; Hines v. Evitt, 103 S.BE. 865, 25 
Ga.App. 606. 


influenced by the erroneous instructions ;* 
structions which are merely defective or inaccurate 
may be cured by other instructions? which amplify,* 
explain,® limit,’ or qualify® the ob- 


but in- 


Tll.—Davis v. senieey Centaeks Co. r 
213. IllL.App. 25 Smith v. Chicago 
CUEY ey. nceOn, 163 Tll.App. 570. 


Ind. g ey t., 2ee . v. Steele, 
118 N.E. 824, 119 N.H. 483, 187 Ind. 
358; Vandalia R. Co. v. Holland, 108 
N.E. 580, 183 Ind. 438. 


Iowa.—Clark v. Johnson County 
Hes Co., 123 N.W. 327, 146 Iowa 


Ky.—Louisville & N. R. Co. v. Sand- 
lin, 272 S.W. 912, 209 Ky. 442; Pine 
Mountain Mfg. Co. v. Bishop, 169 S.W. 
1010, 160 Ky. 575. 


Miss.—Yazoo & M. V. R. Co. v. 
Wade, 139 So. 403, 162 Miss. 699. 


Mo.—Kloeckener v. St. Louis Pub- 
lic Service Co., 53 S.W.(2d) 1043; 
Schroeder v. Wells, 298 S.W. 806; 
Myers v. Kennedy, 267 S.W. 810, 306 
Mo. 268; Enloe v. American Car & 
Foundry Co., 144 S.W. 852, 240 Mo. 
443; Clark v. Long, (App.) 196 S.W. 
409 [record quashed 199 S.W. 984, 272 
Mo. 571]; Green v. Standard Oil Co. 
of Indiana, (App.) 199 S.W. 746; Ray- 
mond v. Elm Tree Inn Co., 245 S.W. 
354, 211 Mo.App. 493; Baker v. Scott 
County Milling Co., (App.) 43 S.W. 
(3d) 441, 


Ohio.—-Columbus Ry., Power & 
Light Co. v. Lombard, 168 N.E. 619, 
33 Ohio App. 47. 


S.C.—Newsom v. F. W. Poe Mfg. 
Co., 86 SsBe 195.7 102 58:C: 377. 


Tex. —Texas & P. Ry. Co. v. Mat- 
kin, 174 S.W. 1098, 107 Tex. 125 [aff 
(Civ.App.) 142 S.W. 604]; Missouri, 

& T. Ry. Co. of Texas v. Neaves, 
137 S.W. 1090, 60 Tex.Civ.App. 305. 


Utah.—McAfee v. Ogden Union Ry. 
& Depot Co., 218 P. 98, 62 Utah 115. 


Wash.—Conrad v. Cascade Timber 
Co., 7 P.(2d) 19, 166 Wash. 369. 


4. Western & A. R. R. v. Hughes, 
142 S.E. 185, 37 Ga.App. 771 [aff 49 S. 
Ct. 231, 278 U.S. 496, 73 L.Ed. 473]; 
Peterson y. Cleary, 241 N.W. 860, 257 
Mich. 640. 


5. Elgin Dairy Co. v. Shepherd, 108 
N.E. 234, 183 Ind. 466. 


6. Casey v. City of -Chicago, 189 
Ill.App. 188. 


7 Kenna v. Calumet, H. & S. B. R. 
Co., 120 N.B. 259, 284 Til. 301 [aff 206 
Ill. App. LT}: Lexington Roller Mills 
Com ws Fields, 207 S.W. 477, 182 Ky. 
722; Coca-Cola Bottling Works Co. 
y. Meyer, 162 N.E. 826, 28 Ohio App. 


8. Ala.—Southern Ry. Co. v. Lax- 
son, 114 So. 288, 22 Ala.App. 180 [rev 
on other grounds 114 So. 290, 217 Ala. 
LO DLAC RSs 5ils 


Ga.—Eagle & Phenix Mills v. Mon- 
crief, 86 S.E. 260, 17 Ga.App. 10. 


Ky.—Louisville Taxicab & Transfer 
Co. v. Reno, 35 S.W.(2d) 902, 237 Ky. 
452; Lexington Roller Mills SOM ve 
Fields, 200 Siwre2tt, 1S2 Kaye 2 22 


Mich.—Phinney v. Detroit United 
Ry. Co., 205 N.W. 124, 232 Mich. 399. 


Mo.—Bales v., Kansas City Public 
Service Co., 40 S.W.(2d) 665, 328 Mo. 
LUE: Munden vy. Kansas City, 38 S.W. 
(2a) 540, 225 Mo.App. 79 


ee eR v. United Het Rys. 
Co., 157 A. 428. 
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jectionable instruction. 
is incomplete,°® 


9. Ala.—Gilbert v. Southern Bell 
Telephone & Telegraph Co., 75 So. 
315, 200 Ala. 3. 

Cal.—Bidwell v. Los Angeles & S. 
IDY Be Ry Co, [48 P07 169) Calrs0; 
Sandberg v. McGilvray-Raymond 
Granite Co., 226 P. 28, 66 Cal.App. 261. 

Ga.—Macon, D. & S. R. Co. v. An- 
chors, 79 S.E. 153, 140 Ga. 531. 


Idaho.—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 


Ind.—Jeffersonville Mfg. Co. v. 
Holden, 102 N.E. 21, 180 Ind. ey 
Pennsylvania Co. v. Reesor, 108 N.E 
983, 60 Ind.App. 636. 

Iowa.—Leete v. Hays, 233 N.W. 481, 
211 Iowa 379; Powers v. Iowa Glue 
Co., 168 N.W. 326, 183 Iowa 1082; Ba- 
ker v. Zimmerman, 161 N.W. 479, 179 
Towa 272; Corell v. Williams & Hunt- 
ing, 148 N.W. 633, 155 N.W. 982, 173 
Iowa 571, Ann. Ca's. 1918A 117; 
vy. Buettel Bros. CO Lg) N.W. 166, 
142 Towa 212. 

Ky.—wiltshire’s Adm’x v. Kister, 
160 S.W. 7438, 156 Ky. 168. 

Mass.—Buckley v. Boston Hlevated 
Ry. Co., 102 N.H. 75, 215 Mass, 50. 


Mo.—Northern vy. Chesapeake & 
Gulf Fisheries Co., 8 S.W.(2d) 982, 
320 Mo. 1011; Rawie v. Chicago,:B. 
& Q. R, Co., 274°S.W.)1031,"310 Mo. 
72; Stahlberg v. Brandes, (App.)' 299 
S.W. 836; Stephens v. Mobile & O. 
R.-Co., (App.) 285 S.W. 151; Brown v. 
St. Louis-San Francisco Ry. Co., 
(App.) 281 S.W. 452; Lilywelyn v. 
Lowe, (App.) 239 S.W. 535. ; 

Mont.—Norton v, Great Northern 
Ry. Co., 278 BP. 521, 85 Mont. 270; Sur- 
man v. Cruse; 187 P. 890, 57 Mont. 
Boss > 

Ohio.—Young v. Snyder, 162 N.E. 
678, 28 Ohio App. 303. 

Okl.—Bucktrot v. Partr gee, 265, P 
772 130) Okl,, 126; Bucktnot ve Part- 
ridge, 265 P. 768, 1430 Oki. 122. 


Or.—Anderson v. Columbia Con- 
tract Co. 184.P. 240; 185,PA 231, 94 
Or! '271, “PALER. 653; "Barnhart! v. 
North Pacific Lumber Co.,, 162 P. 843, 
82 Or. 657. 


Tex.—Texas & P, ae Co. v. Bald- 
win, (Civ.App.) 25 S.W.(2d) 969 [aff 


(Commn. App.) 44 Sw. (2a) 909, cert: 


den 53 S.Ct. 11]; St. Louis Southwest- 
ern Ry. Co. of Texas. v.. McGrath, 
(Civ.App.) 160 S.W. 444. 


Wis.—Hillside Garage & Transit 


Co. v. Pflittner, 227 N.W. 282,, 200 
Wis. 26. 
10. U.S.—Central Vermont Ry. Co. 


v. Cauble, 228 F. 876, 143 C.C.A. 274. 

Ala.—Scarpulla v. Giardina, 96 So. 
593, 209 Ala. 550; Louisville & N. R. 
Co. v. Davis, 71 So. 682, 196 Ala. 14; 


Caldwell-Watson Foundry & Machine 


Co. v. Watson, 62 So. 859, 183 Ala. 
326; Little Cahaba Coal Co. v. Gil- 
bert, 59 So. 445,178 Ala. 515. 


Ariz.—Morning Glory Mining Co. v. 
Bender, 207 P. 361, 24 Ariz. 132. 


Ark,—Central Coal & Gas Co. v. 
Burns, 215 S.W. 265, 140 Ark. 147; 
St. Louis: Southwestern Ry. Co. v. 
Overton, 169 S.W. 364, 114 Ark. 98; 
Wee reat Union Telegraph Co. v. Gil- 
lis, 133 S.W. 833, 97 Ark. 226. 


.Cal.—Goss v. Pacific Motor Co., 259 
P. 455, 85 Cal.App. 455. 


Colo.—Louden Irrigating Canal & 
Reservoir Co. v. Neville, 227 P. 562, 
fa)-Colo. 536: 


Conn:—Roth v. Chatlos, 116 A. 332, 
97 Conn. 282, 22 A.L.R. 1554; Smith 


Thus an instruction which 
misleading,*® confusing,’ vague,'? 


Roth |} 
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v. Waterbury & Milldale Tramway 
Co., 121 A. 873, 96 Conn. 446. 


Ga.—Southern Ry. Co. v. Hurst, 87 
S.B. 1020, 144 Ga. 699; Davis v. Whit- 
comb, 118 S.B. 488, 30 Ga.App. 497; 
Georgia R. & Banking Co. v. Wallis, 
116 S.E. 883, 29 Ga.App. 706. 


I1l.—Karkowski v. La Salle County 
Carbon Coal Co., 93 N.E. 780, 248 Ill. 
195; Hotel Sherman Co. -v. Railway 
Terminal & Warehouse Co., 210 Ill. 
App. 191; Teal v. St. Louis & Spring- 
field R. Co., 185 I1l.App. 33. 

Ind.—Terre Haute, I. & EK. Traction 
Co. v. Hayes, 145 N.E. 569, 195 Ind. 
638; Harmon v. Speer, 144 N.E. 241, 
195 Ind. 199; Cleveland, C., C. & St. L. 
Ry. Co. v. Woodbury Glass Co., (App.) 
(120 N.E. 426; Louisville & Northern 
| Ry. & Lighting Co. v. Holsclaw, 101 
N.E. 750, 55 Ind.App. 85. 


Iowa.—Sandvig v. Nichtern, 196 N. 
W. 39, 196 Iowa 1124; Coleman v.' 
Iowa Ry. & Light Co., 186 N.W. 642, 
192 Iowa 1331; Carpenter v. Camp- 
bell Automobile Co., 140 N.W. 225, 159 
Iowa 52; Engvall v. Des Moines City 
Ry. Co,, 121 N.W. 12, 145 Towa, 560; 
Doher ty v. Des Moines City Ry. Co., 
121 N.W. 690, 144 Iowa 26. 


Kan.—Hutton vy. Link Oil Co., 194 
PP, 925, 108 Kan, 17, 


j v. South Coving- 
tony wy St. tye Cos wade Sava ash 
192 Ky. 819; National Cash Register 
Co. v. Williams, 171 S.W. 162, 161 Ky. 
i550; ‘Cincinnati, N.,O. & T. P.. Ry. Co. 
'v, Winkle, 147 S.W. 746, 148 Ky. 726. 


Md.—Kelso v. Rice, 126 A. 93, 146 
“Mad. 267. 


Mich.—Bouma v. Dubois, 135 N.W. 
322,'169 Mich. 422; Borkowski v. 
American Radiator Co., 130 N.W. 640, 
165 Mich. 266. 


Mo.—Tawney v. United Rys. Co. of 
St. Louis, 172 S.W. 8, 262 Mo. 602; 
Van Horn vy. Union Fuel & Ice Co., 
(App.) 31 S.W.(2d) 265; Brashears 
v. Rogers Foundry & Mfg. Co., (App.) 
11 S.W.(2d) 1060; Flannagan v. St. 
| Louis-San Francisco Ry. Co., (App.) 
1297 S.W 463; Lammert vy, Wells, 
(App.) 282 S.W. 487; Shutz v. Wells, 
(App.) 264 S.W. 479; Noah v. L. B. 
Price Mercantile Co., 231 S.W. 300, 
208 Mo.App. 149; Alvarez v. Traffic 
Motor Truck Corporation, (App.) 271 
S.W. 531; Slaughter v. Sweet & Piper 
Horse & Mule Co., (App.) 259 S.W. 
131; Adelman v. Altman, 240 S.W. 
272, 209. Mo.App. 583; Fults v. Met- 
ropolitan St. Ry. Co.,.148 S.W. 210, 
164 Mo.App. 101;° Snowden Vv. City 
of St. Joseph, 147 S.w. 492, 163 Mo. 
App. 667; Wilson v. St. Louis & S. 
Ai Co. 142 S.W. 775, 160 Mo.App. 


|. Neb.—Wood v. City of Omaha, 127 
iNEW, 174, 87 Neb., 213. 


N.H.—Winslow v. Wellington, 
A. 681,).79. NOH. 600: 


111 


N.C.—Dulin v. Henderson-Gilmer 
ay ha 614, 192 N.C. 688, 49 A. 


Ohio.—Fairchild  v. 
Hlectriec Ry. Co., 
OhioSt. 261. 


Or.—Rorvik v. North Pac. Lumber 
Co., 190 BP. 338i, 195 Bs Lé6s.199, Ory 58. 


Pa.—Twinn v. Noble, 118 A. 686, 270 
Pa. 500; Hichenhofer v. City of Phila- 
delphia, 93 A. 1065, 248 Pa. 365. 


8.C.—Lyon v. Charleston & W. C. 
Ry. Co., 66°S.Hi'282) 84'S.C. 364. 


S.D.—Fetzer v. Aberdeen Clinic, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 1423. 


Lake Shore 
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ambiguous,!* indefinite,14 obseure,t® or eonflicting,*® 
or too broad!* or too narrow,'® or not applicable ‘to 


Tex.—Shipley v. Missouri, K. & T. 
Ry. Go.vof Texas, (Civ.App,)) T9SRS: 
W. 661 [rev on other grounds 217 S.W. 
137, 110 Tex. 194]; St. Louis South- 
western Ry. Co. of Texas v. McCal- 
ister, (Civ.App.) 198 S.W. 1082; Gal- 
veston Electric Co. v. Antonini, (Civ. 
App.) 152 S.W. 841; St. Louis & S. F. 
R. Co: ve (Franklin; 123 S.W: £150,253 
Tex.Civ.App. 41. 

Vt.—Flanders v. Newport Trucking 
Coal FORAY 128102 Vie Ba37, 


Va.—Ashby v. Virginia 5s & Powe 
er Co., 122 S.E. 104, 138 Va. 310; Vir- 
ginian Ry. Co; we, Bell, 79 Si By ibs 
115 Va. 429, Ann.Cas.1915A 804. 


Wash.—Cross v. Spokane, P. & S. 
Ry. Co., 291 P. 336, 158 Wash. 428, 71 
PIR Lis) [cert den 51 S.Ct. 345, 983 
U.S. 821, 75 L.Ed. 1436]; Lander v. 
Shannon, 268 P. 145, 148 Wash. 93; 
Sherrill v. Olympic Ice Cream Co., 237 
P. 14, 135 Wash. 99; Wilcox v. Car- 
roll} 219 Rs 345127 Wash. Wi tines 
strand v. Hartnett, 180 P. 132, 106 
Wash. 404; Cheichi v. Northern Pac. 
Ry. Co., 118 P. 916, 66 Wash. 36. 

Wis.—Matthews v. Town of Sigel, 
139 N.W. 721, 152 Wis. 123; West v, 
Bayfield Mill Co., 185 N.W. 478, 149 
Wis. 145. 

11. Ark.—Central Coal & Coke Co. 
v. Burns, 215 S.W. 265, 140 Ark. 147. 


Cal.—Braun v. Vallade, 164 P. 904, 
33 Cal.App. 279. 
Mo.—Acker v. Koopman, 50 S.W. 
200 100; Malone v. Franke, 274 S.W. 


N.J.—Lonergan v. Meuter Bros., 
157 A. 120, 9 N.J.Misc. 1168. 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Ford, (Civ.App.) 275 S.W. 463. 


12. Sutter v. Metropolitan St. Ry. 
Co., (Mo.App.) 208 S.W. 851; Musko- 
gee Electric Traction Co. v. Rye, 148 
P. 100, 47 Okl. 142; Southern Ry. Co. 
v. May, 187 S.E. 498, 147 Va. 542. 


13. Sts Louis, I. M. & S) Ry.sGo: 
v. Evans, 132 S.W. 648, 96 Ark. 547; 
Rohan v. Sherman & Reed, 202 P. 749, 
61 Mont. 519; Schabow v. Wisconsin 
Traction, Light, Heat & Power Co., 
155 N.w. 951, 162 Wis. 175. 


14. Borowski v. Loose-Wiles Bis- 
cuit Co., (Mo.App.) 229 S.W. 424. 


15. Davis v. Whitcomb, 118 S.E. 
488, 30 Ga.App. 497; Ward v. Scott 
County Milling Co., (Mo.App.) 47 S. 
W.(2d) 250; Luck v. Pemberton, (Mo. 
App.) 29 S.W.(2d) 197; Dickey We 
Western Tablet Co., 267 S.W. 431, 218 
Mo.App. 253; Shutz v. W ells, (Mo. 
App.) 264 S.Ww. 479; Newell v. Mus- 
grove, 264 P. 156, 129 OKI. 207. 


_16. Smith v. St. Louis-San Fran- 
cisco Ry. Co., 9 S.W.(2da) 939, 3821 
Mo. 105; Seniff v. City of Hannibal, 
(Mo. App.) 245 Srw: 197: 


17. Ark.—Temple Cotton Oil Co. 
v. Holliday, 47 S.W.(2d) 4, 185 Ark. 
THOS Sie Louis- San Francisco Ry. Co. 
v. Fine, 44 S.W. (2d) 340, 184 Ark. 
940 Leert, den 529S:Ct, 502) 286007S; 
652,76 Libd» 1287]. 

Il].—Sinopoli v. Chicago Rys. Ca., 
147 N.E. 487, 316 Ill. 609. 

Mo.—Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 328 Mo. 
171; Hutson v. Missouri Stair Co., 
(App.) 296 S.W. 216. 

N.D.—Moen v. Melin, 231 N.W. 
59 N.D. 582. 

Tex.—Missouri, K. & T. Ry. Co. vy. 
Wallace, (Civ.App.) 167 S.W. 168. 


18. Zutter v. ner Rommel 229 N.W. 
74, 200 Wis. 601 


283, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the pleadings,?® issues,?° or evidence,?! or which ig- 
nores or eliminates issues,?? theories,23 or defens- 
e374 may be cured by other instructions. 


19. Ark.—Wisconsin & Arkansas 
Lumber Co. v. Smith, 235 S.W. 1007, 
151 Ark. 95; Kansas City Southern 
BN Co. v. Frost, 124 S.W. 748, 93 Ark. 


Cal. 2 . Market St. Ry: Co., 
265 P. 839, 90 Cal.App. 249; Rosander 
v. Market St. Ry. Co., 265 P. 541, 89 
Cal.App. 721. 


Colo.-—National Fuel Co. v. Green, 
115° P. T0950. Colo: 807: 


Ga.—Davis v. Whitcomb, 118 S.E 
488, 30 Ga.App. 497; Southern Ry. Co. 
v. Ray, 113 S.B. 590, 28 Ga:App. 792 
[rev 118 S.B. 53, 155 Ga. 579, con- 
formed to 118 S.E. 411]; Western & 
A. KR. Co. v. Jarrett, 96.S;E. 17; 22) Ga. 
App. 313. 

Ill. Devine v. Chicago, R. I. & 
Ry. Co., 107 N.E. 595, 266 Ill. 248 Catt 
185 Ill. "App. 488]; Simonich v. Chi- 
cago & Alton R. Co., 217 Ill.App. 336; 
City of Rock Island v. Larkin, 136 
1ll.App. 579; Sorensen v. Chicago Rys. 
Co., 217 Ill.App. 174; Lincoln v. Pry- 
or, 199 Ill.App. 228; Devine v. Chi- 
Paco nds il. SP. Ry..Co.; 185. TilApp: 
488 [aff 107 N.B. 595, 266 Ill. 248]; 
Proctor y. Chicago City Ry. Co., 181 
Ill.App. 635; Elgin, A. & S. Traction 
Con vy.) Wilson,’ 12074) App:o 311 [aft 
45 ON. E436, 217 TH. 474: 

Ind.—Chicago, I. & L. Ry. Co. vy. 
Lake County Savings & Trust Co., 114 
N.E. 454, 186 Ind. 358; Vandalia R. 
Co. v. Stringer, 106 N.E. 865, 107 N.E. 
673, 182 Ind. 676 [error dism 37 S.Ct. 
113, 242 U.S. 614, 61 L.Ed. 528]; Do- 
mestic Block Coal Co. v. De Armey, 
100 N.E. 675, 102 N.E. 99, 179 Ind. 
592; Polk Sanitary Milk Co. v. Qual- 
iza, 172 N.E. 576, 92 Ind.App. 72;~-Chi- 
eaco: I (& Ie Ry... Co. vii Prohl, 115 
N.E. 962, 64 Ind.App. 302. 

Iowa.—Elmore v. Des Moines City 
Ry. Co., 224 N.W. 28, 207 Iowa 862; 
Wilkins v. Keokuk Electric Co., 174 


N.W. 231; Miller v. Cedar Rapids 
Sash & Door Co., 1384 N.W. 411, 153 
Iowa 735; Roney v. City of Des 


Moines, 130 N.W. 396, 150 Iowa 447. 
Vv. 


Groome, 52 So. 703, 97 Miss. 201. 

Mo.—Lammert y. Wells, 282 S.W. 
487; De Clue v. Missouri Pac. R. Co., 
264 S.W. 992; Maloney v. United Rys. 
Co. of St. ‘Louis, 237 S.W. 509; Drew 
v. St. Louis- San Francisco Ry. Cor, 


293 S.W. 468, 220 Mo.App. 720; Anth 
v. Wells, (App.) 285 S.W. 768; Con- 
ley v. Kansas City Rys. Co., (App.) 


259 S.W. 153 [cert quashed 260 S.W. 
746]; Davis v. Kansas City Rys. Co., 
204 S.W. 592, 199 Mo.App. 621; Sha- 
fer v. Kansas City Rys. Co., (App.) 
201 S.W. 611; Hufft v. Dougherty, 171 
S.W. 17, 184 Mo.App. 374: Borgner 
v. Ziegenhein, 147 S.W. 182, 165 Mo. 
App. 328 

Mex— Missouri, O:%& Guy Ry. (Oo., v. 
Dereberry, (Civ. App.) 167 S.W. 30; 
Houston & T. C. R. Co. v. Loofs, (Civ. 
App.) 160 S.W. 300; El Paso Electric 
Ry. Co. v. Mebus, (Civ.App.) 157 S. 
W. 955. 

Utah.—Egelhoff v. Ogden City, 267 
Po Lolly 71, Utah “511. 


fa] Rule not applicable—In an 
action for injuries to a servant, an 
instruction to find for the plaintiff if 
the jury believed defendant was 
guilty of negligence in consequence 
of which the plaintiff received the in- 
juries complained of was erroneous, 
as not confining the verdict to the 
grounds of negligence alleged, and 
was not restricted to such negligence 
by the preceding instruction predicat- 
ing recovery for plaintiff on the find- 
ing of the negligence charged. Wall- 
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ing v. Missouri Stair Co., (Mo.App.) 


227, Sew. 879, 

20. Lamon y. Perry, 125 S.E. 907, 
33 Ga.App. 248. 
aan U.S.—BHikland v. Casey, 290 F. 
80. 


265 P. 839, 90 Cal.App. 249; Badostain 
v. Pacific Electric Ry. Co., 256 P. 576, 
83 Cal.App. 290. 

Ga.—Brannan 
69 SH. 820, 135. 

Jll.—Bushu v. 
234. 

Iowa.—Evans City of Council 
Bluffs, 174 N.W. 338, 187 Iowa 369; 
Johnson vy. Corn Products Refining 
Co., 138 N.W. 516, 157 Iowa 420. 


& Holder v. 
(Oily wake 


Cordera, 257 Ill.App. 


Moore, 


84 Kan. 560. 


Minn.—Willett v. Great Northern 
Ry. Co., 191 N.W. 260, 154 Minn. 10. 


Mo.—Lammert v. Wells, 282 S.W. 
487; Drew v. St. Louis-San Francisco 
Ry. Co., 293 S.W. 468, 220 Mo.App. 720. 

$.C.—Lyles v. Western Union Tele- 
graph Co., 65, S.H. 832, 84 S.C. 1, 137 
Am.S.R. 829. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Cooper, (Civ.App.) 162 S.W. 
L079): St. Louis; & Sis Rz Co. v. Cox, 
(Ciy- App.) 159°. S,;w. 1042 Frev 222 
Sow, 964]; “Atchison, W0. & SS; Fv Ry. 
Co. v. Mills, 116 S.W. 852, 53 Tex.Civ. 
App. 359. 

Va.—E. I. Dupont De Nemours & 
Co. v. Taylor, 98 S.E. 866, 124 Va. 750. 

Wash.—Norton vy. Anderson, 2 P. 
(2d) 266, 164 Wash. 55. 

22. Ala.—Wilson Bros. v. Mobile 
& O. R.Co., 94° So. 721, 208 Ala. 581; 
Hurt -v. Southern Ry. Co.) 87 So. 1533), 
205 Ala. 179. 

Cal.—Dewhirst v. Leopold, 
30, 194 Cal. 424. 

Ill.—De Wolfe v. Pierce, 


229 BP. 


196 TIL. 


App, 360; Kennedy v. City of Chicago, 


195 Ill-App. 58. 

Ind.—Chicago, L. S. & S. B. Ry. Co. 
v. Walas, 135 N.E. 150,.192 Ind. 369, 
D2 Art. Rede -Chicasorm lad. Janey. 
Co. v. Medlock, 118 N.E. 810, 187 Ind. 
224; I. KF. Force Handle Co. v. Hisey, 
96 N.E. 643, 52 Ind.App. 235. 


Ky.—West Kentucky Coal Co. v. 
Key, 198 S.W. 724, 178 Ky. 220. 


Mich.—Greenwold v. Faber, 207 N. 
W. 911, 234 Mich. 217. 


Mo.—Mallory v. Louisiana Pure Ice 
& Supply Co., 6 S.W.(2d) 617, 320 Mo. 
95; Seniff v. City of Hannibal, (App.) 
245 S.W. 197. 

Utah.—Sutton v. Otis Elevator Co., 
249 P; 437, 68 Utah 86. 


23. Whiteaker v. Chicago, R. I. & 
P. R. Co., 160 S.W. 1009, 252 Mo. 438 
[att 30S: Ctisto2, p2o0 Wis, 420, 60 dL. 
Ed. 360]. 


24. I1l.—Fannon vy. Mor ton, 228 Til. 
App. 415. 

Mo.—Pittan v. Otis Elevator Co., 
(App.) 7 S.W.(2d) 412; Barber v. Mis- 
souri Boiler Works Co., (App.) 297 
S.W. 124; Morrow vy. Wabash Ry. Co., 
(App.) 276 «S.W. 1030; Sager v. 
Samson Mining Co., 162 S.W. 762, 178 
Mo.App. 503; Gambino v. Manufac- 
turers’ Coal & Coke Co., 164 S.W. 264, 
180 Mo.App. 643; Craig v..United Rys. 
Co. of Ste Wouis, 158 4S.w.. 390,° 275 
Mo.App. 616. 

Ohio.—St. Louis-San Francisco Ry. 
Co. v. Glow Electric Co., 172 N.E. 425, 
35 OhioApp. 291. 
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The foregoing rules have been applied to instruc- 
tions as to the duty or degree of care owed by de- 
fendant generally,?° 


to questions of law of the 


Mayfield, 124 SW. 141, 58 Tex.Civ. 
App. 52 
Wyo.—Phifer v. Baker, 244 P. 637, 


34 Wyo. 415. 


25. U:.S.—Third Ave. Ry: Cor. 
Mills; 249 Es *¢61, "161 = C.CsAl 6a; 
American Car & Foundry Co. v. Bar- 
ry, 195°. (9197 115 C.C2AL 607, 

Ala.—Birmingham Ry., Light & 
Power Co. v. Jackson, 73 So. 627, 198 
Ala. 378; Seaboard Air Line Ry. Co. 
v. Mobley, 69 So. 614, 194 Ala. 211; 
Nashville, C. & St. L. Ry. v. Bingham, 
62 So. 111, 182: Ala. 640; Southern Ry. 
Co. v. Laxson, 114 So. 288, 22 Ala.App. 
180 [rev on other grounds 114 So. ed 
21 Alas 55 ACE ER S8 ois 


Ark.—Bourland v. Baker, 216 S.w. 
707, 141 Ark. 280; Bush vy. Altschul, 
193 S.W. 280, 128 Ark. 103; St. Louis, 
I. M. & S. Ry. :Co. -v.-Smith,175-S. Ww. 
415, 118 Ark. 72. 


Cal.—White v. Red Mountain Fruit 
Co., 199 P. 318, 186 Cal. 335; Robinson 
v. Western States Gas & Electric Co., 
194 P. 39, 184 Cal. 401; Neale v. Atchi- 
son, VI \ée SS.) Wi Ry<'Co., 02, Pao, 
178 Cal. 225; Lonnergan vy. Stansbury, 
129 P. 770, 164 Cal. 488; Levy v. er- 
ner, 293 P. 896, 110 Cal.App. 65; Gir- 
ard v. Irvine, 275 P. 840, 97 Cal.App. 
377; Ballos v. Natural, 269 P. 972; 93 
Cal.App. 601; Spear v. United Rail- 
roads of San Francisco, 117 Pi 956; 
16 Cal.App. 637. 


Colo.—Colorado Springs & I. Ry. 
Co. v.,.Allen, 135 P. 790, 55 Colo. 391; 
National Fuel Co. ‘v. Green, 115. Pe. 
709," 50" Colo, "30% 


Conn.—Korb v. Bridgeport Gas 
Light Co., 99 A. 1048, 91 Conn. 395; 
Worden v. Gore-Meehan Co., 78 A. 422, 
83 Conn. 642. 


Ga.—Otis Hlevator Co. v. Rogers, 
125 S.B. 763, 33 Ga.App. pes City of 
Atlanta v. Whitley, 101 S.E. ‘D. 24 Ga. 
App. 411; Southern Ry. Co. v. Weath- 
erby, 93 S.E. 31, 20 Ga.App. 399. 


Ill.—Sinopoli v. Chicago Rys. Co., 
147 N.B. 487, 316 Ill. 609; Hotel Sher- 
man Co. v. Railway Terminal & Ware- 
house Co., 210 Ill.App. 191; Fisher v. 
Chicago City Ry. Co., 189 Til. App. 492; 
Shewbridge Vv. Chicago C City Ry. Co., 
188 Ill.App. 454. 


Ind.—Terre Haute, I. & BH. Traction 
Co. v. Stevenson, 123 N.E. 785, 126 N. 
HK. 3, 189 Ind. 100: Jeffersonville Mfg. 
Co. v.. Holden, 102 N.E. 21, 180 Ind. 
301; Domestic Block Coal Co. v. De 
Armey, 100 N.E. 675, 102 N.E. 99, 179 
Ind. 592; Standard Forging Co. v. 
Saffel; 96 N.E. 321, 176 Ind. 417; Bal- 
timore & O. R. Co. v. Ranier, 149 N.B 
361, 84 Ind.App,. 542; Pittsburg, Cx C. 
& St.) Laws Co. vil Rushton: (App.) 
148 N.E. 337, 149 N.E. 652; Lake Brie 
& W. R. Co. v.. Sams, (App.) 127 N.B. 
566; Mesker v. Bishop, 103 N.E. 492, 
105 N.B. 644, 56_Ind.App. 455; Kingan 
& Co. v. Gleason, 101 N.Ey 1027, 55 
Ind.App. 684. 


Iowa.—Stilson v. Ellis, 
346, 208 Iowa 1157; 
Ft. Dodge, 
818; Gipe v. 


225 N.W. 
Allen vy. City of 
LOG NEW STG, U8 Towa 
Lynch, 136 N.W. 714, 155 
Iowa 627; Boice v. Des Moines City 
Ry: Co.,7133,, NW. u657; 153) Lowa, 472% 
Engvall v. Des Moines City Ry. Co., 


121 N.W. 12, 145 Iowa 560; Roth v. 
Buettel Bros. Coo N.W. 166, 142 
Iowa 212. 


~. Kan.—Storm v. Leavenworth Light, 
Heat & Power Co., 169 P. 556, 102 Kan. 


40; Wade v. Empire Dist. Electric 
Co,, L158) B. 23, 10 SS sik<anins6 Os 


* Ky.—Paducah Ry. Co. v. Nave, 265 
S.W. 289, 204 Ky. 733; Chesapeake & 


Tex.—Houston & T.:C. R. Co. v.|0O. Ry. Co. v. Boren, 259 S.W. 711, 202 
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road,”* liability for acts of agent or employee,?* | proximate cause,?* as well as to issues involving ques- 


Ky. 348; Lexington Roller Mills Co. 
Vavnields) 207S)We 477, sa Kye weal 
Basham v. Owensboro City R. Co., 
183 S.W. 492, 169 Ky. 155; Pine Moun- 
tain Mfg. Co. v. Bishop, 169 S.W. 1010, 
160 Ky. 575; Louisville, H. & St. L. 
Ry. Co. vi Davis, 162.S.W. 1124; 157 
EV 23 os LOUISVillet. go la RaoCo., 'v. 
Hardin,’ 162(S.W., 541, 15% “Ky., 13); 
Cincinnatin iN miO mon Loder. LOO. 
Peed Uo GSAVWs ial neko a even 38.0); 
Louisville & N. R. Co. v. Thompson, 
139 S.W. 939, 144 Ky. 765; Standard 
@il JGo;, v., Weach, 9123) Sow. 18385,. 138 
Key Pb 94 3 Bouisvilles. Ry. Coley. 
Knocke’s Adm’r, 117 S.W. 271. 

Mass.—Cullen v. New England Fuel 
& Transportation Co., 148 N.E. 371, 
253 Mass. 85; Sullivan v. Northridge, 
145 N.E. 460, 250 Mass. 270; Glass v. 
Hazen Confectionery Co., 97 N.E. 627, 
211’ Mass. 99. 

Mich.—Anderson y. Lynch, 205 N. 
W134, 232 Mich. 276; Harris v..P. 
Koenig Coal Co., 194 N.W. 511, 223 
Mich. 683; Westover v. Grand Rapids 
Ry. Co., 147 N.W. 630, 180 Mich. 373. 

Minn.—Gibson vy. Chicago Great 
Wiestern. R. 1Co., 134 IN.Wa) i516; 117 
Minn. 143, 38 L.R.A.N.S. 184, Ann.Cas. 
19L3C 1263. 

Mo.—Hart v. Weber, 53 S.W.(2d) 
914; Elliott v. Chicago, M. & St. P. 
Ry. -€o;, 236 S.W.7°M: Thompson v. 
Sie Ouls sae S. HaeR. eCOy) eL92 SAW: 
1034, 270 Mo. 87; Bowman v. Wabash 
RR.) €o., 190 S:W. 579, 269 Mo: 240; 
Munden y. Kansas City, 38 S.W.(2d) 
540, 225 Mo.App. 791; Alewel v. East 
St. Louis & §S. Ry. Co., (App.) 26 S. 
W.(2d) 869; Hults v. Miller, (App.) 
299 S.W. 85; Schulte v. Carmichael- 
Cryder Co., (App.) 282 S.W. 181; Ray 
v. Marquette Cement Mfg. Co., (App.) 


273 S.W. 1078; Hart v. Kessler, (App.)’ 


263 S.W. 462; Mueller v. Holekamp, 
(App.) 260 S.W. 118; Hall v. Brown, 
(App.) 259 S.W. 871; Detchemendy v. 
Wells, (App.) 253 S.W. 150; Kemp v. 
Missouri Pac. R. Co., (App.) 251 S.W. 
402; Edmonston v. Barrock, 230 S.W. 
650, 207 Mo.App. 133; Ray v. Wabash 
Ry. Co., (App.) 232 S.W. 268; Hoag- 
land v. Kansas City Rys. Co., (App.) 
209 S.W. 569; Stobile v. McMahon, 
190 S.W. 652, 196 Mo.App. 93; Spaul- 
ding v. Missouri Lumber & Mining Co., 
167 S.W. 663, 183 Mo.App. 648; Crader 
Ve SeGOULS) 6: So oH Ra Couml64a.S.V. 
678, 181 Mo.App. 526; Pendegrass v. 
St. Louis & S. F. R. Co., 162 S.W. 712, 
179 Mo.App. 517; Rumann vy. Mont- 
fort, 153 S.W. 1063, 168 Mo.App. 523; 
Malkmus v. St. Louis Portland Ce- 
ment Co., 131 
446; Campbell v. Hoosier Stave & 
Lumber Co., 125 S.W. 845, 146 Mo. 
App. 681. 

Mont.—Batch v. Helena Light & 
Ry. Co., 159 BP. 411, 52 Mont. 517. 

Neb.—Brown v. Omaha & C. B. St. 
Ry. Co., 153 N.W. 588. 

N.J.—Brant v. Asarnow, 150 A. 917, 
106 N.J.Law 559 [aff 147 A. 233, 7 N.J. 
Misc. 803]; Brant v. Asarnow, 147 A. 
233.7 N.JoMise. 803 -faff 150 A. 917, 
106 N.J.Law 559]; Anderson v. Atlan- 
tic City Gas Co., 145 A. 238, 7 N.J. 
Misc. 297; Frazier v. Public Service 
Ry. Co., 128 A. 867, 99 N.J.Law 501, 
1 N.J.Mise. 361. 

N.Y.—Sipowicz v. Lehigh Valley R. 
Co., 179 N.Y-S. 243, 189 App.Div. 715; 
Iveson v. United Traction Co., 143 N. 
Nes Ova lowe App: Div. 27. 

N.C.—O’Brien vy. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359; Sutton v. 
Melton-Rhodes Co., 111 S.E. 630, 183 
ING Cr S300. 

Okl.—St. Louis-San Francisco Ry. 
Co. v. Hakins, 284 P. 866, 141 Okl. 256; 


S.W. 148, 150 Mo.App..: 


{Great Western Coal & Coke Co. v. 
Serbantas, 150 P. 1042, 50 Okl. 118. 

Or.—Hendricks v. Portland Electric 
Power Co., 289 P. 369, 292 P. 1094, 134 
Or. 366; Sheard v. Oregon Electric 
Ry. Co., 282 P. 542, 131 Or. 415; Cob- 
lentz v. Jaloff, 239 P. 825, 115 Or. 656; 
Mt. Emily Timber Co. v. Oregon- 
Washington R. & Nav. Co., 161 P. 398, 
82 Or. 185; La Salle v. Central R. R. 
of Oregon, 144 P. 414, 73 Or. 203. 


Pa.—Indian v. Delaware, L. & W. 
R. Co., 104 A. 871, 262 Pa. 117. 

S.C.—Bailey v. Smith, 128 S.E. 423, 
132 S.C. 212; Matthews v. Payne, 113 
S.E. BSL lI Cea. lait 44S Cet 79; 
263 U.S. 686, 68 L.Ed. 506, cert gr 
43'S Cty 9955260) Uns. te Oe ae 
479]; Newsom v. F. W. Poe Mfg. Co., 
98 S.B. 142, 111 S.C. 424; Glasgow v. 
Pacific Mills, 96 S.E. 137, 109 S.C. 385; 
Best v. Columbia Electric St. Ry., 
Light & Power Co., 67 S.E. 1, 85 S.C. 
422. 

S.D.—Perreault v. Wisconsin Gran- 
ite Co., 144 N.W. 110, 32 S.D. 275. 


Tex.—F rick v. International & G. 


Ne Ry: 'Co.,) (Civ: App.) 207% Sw. 198 
[error refused]; J. H. W. Steele Co. 
v. Dover, (Civ.App.) 170 S.W. 809; 


Atchison, T. & S. F. Ry. Co. v. Bryant, 
(Civ.App.). 162 S.Wi.. 400% St) Houis 
Southwestern Ry. Co. of Texas v. 
McGrath, (Civ.App.) 160 S.W. 444; Ft. 
Worth Belt Ry. Co. v. Turney, (Civ. 
App.) 157 S.W. 274; St. Louis South- 
western Ry. Co. of Texas v. Downs, 
(Civ. App.) 153 S.W. 714; Glenn Lum- 
ber Co. v. Quinn, (Civ.App.) 149 S.W. 
285; Thompson & Ford Lumber Co. v. 
Thomas, (Civ.App.) 147 S.W. 296; 
Guinn v. Pecos & N. T. Ry. Co., (Civ. 
App.) 142 S.W. 63; Missouri, K. & F. 
Rey. Coy of @exacu ve blown, (Civ: 
App.) 140 S.W. 1172; Cumby Mercan- 
tile & Lumber Co. v. Long, 133 S.W. 
1072, 63 Tex.Civ.App. 633; Texas Co. 
vy. Strange,.132 S°w. 370, 62° Lex/Civ. 


App. 642; Western Union Telegraph 
Co. v. Guinn, 130 S.W. 616, 61 Tex. 
Civ.App. 177. \ 


Utah.—Bryant v. Bingham Stage 
Line, 208 P. 541, 60 Utah 299; Moore 
v. Utah Idaho Cent. R. Co., 174 P. 873, 
52 Utah 373; Swan v. Salt Lake & O. 
Foy. Com Lai, Pae260y 415 Utahasls: 

Va.—Southern Ry. Co. v. Abee’s 
Adm’r, 98 S.E. 31, 124 Va. 379; City of 
Charlottesville v. Jones, 97 S.E. 316, 
123 Va. 682; Norfolk & W. Ry. Co. v. 
Thomas, 66 S.E. 817, 110 Va. 622. 

Wash.—HElliott v. Arrowsmith, 272 
P. 32, 149 Wash. 631; Hubbard v. 
City of Seattle, 248 P. 382, 140 Wash. 
114; Ticknor vy. Seattle-Renton Stage 
Line, 247 P. 1, 189 Wash. 354, 47 A.L. 
R. 252; McDorman v. Dunn, 172 P. 
244, 101 Wash. 120; Harris v. Seattle, 
Rav Go Shu CO mm det nO Ole 6b oVysasiie 
27; Jacobsen v. Rothschild, 113 P. 261, 
62 Wash. 127; Shaw v. Woodland 
Shingle Co., 111 P. 1070, 61 Wash. 56. 

Wis.—Halamka v. Schneider, 222 N. 
W. 821, 197 Wis. 538; West v. Bayfield 
Mill Co., 185 N.W. 478, 149 Wis. 145; 
Cook v. Doud Sons & Co., 133 N.W. 
40, 147 Wis. 271. 

Wyo.—Phifer v. Baker, 244 P. 637, 
384 Wyo. 415. 

26. Oglesby v. Rhea, 117 S.E. 303, 
UPS NOS. Sih 

27. Ala.—Birmingham Southern 
Ry. Co. vy. Craig. 55) so. 950.4 Ala, 329) 

T11.—Clay v. Aluminum Ore Co., 186 
Ill. App. 506. 


Minn.—Wickham v. Chicago, St. P., 
M. & O. Ry Co; 124 NW-2 6397 994, 
110 Minn. 74. 


Ohio.—Harten-Brooks Co. vy. Gayer, 


155 N.E. 252, 23 OhioApp. 458. 
$.C.—Watts v. Hermitage Cotton 
Mills, 78 S.E. 798, 95 S.C. 138. 

Tex.—Baccaratt v. Beaumont, S. L. 
& W. Ry. Co., (Civ.-App.) 285 S.W. 854. 

Wash.—Maskell v. Alexander, 157 
P. 872, 91 Wash. 363. 

28. U.S.—Republic Iron & Steel 
Co. Vv. Hines, '240: We 17, 153: CoClAS tise 
Puget Sound Traction, Light & Pow- 
aha v. Schleif, 220 F. 48, 135 C.C.A. 
616. 

Ariz.—Chapman v. 
(2a) 613. 

Cal.—Burk y. Extrafine Bread Bak- 
ery, 280 P. 522, 208 Cal. 105; Kelley v. 
Hodge Transp. System, 242 P. 76, 197 


Salazar, 11 BP: 


Cal. 598; Fox v. Ravera, (App.) 9 P. 
(2a) 590; Jewell v. Bell, (App.) 8 P. 
(ay. 223; Traylensv. Citraros 29 ees 


649, 112 Cal.App. 172 [foll Traylen v. 
Citraro, 297 P. 652, 112 Cal. App. 763]; 
Hdgar -v. Citraro,- 297 BP. 645,12) Cals 
App. 163 [foll Edgar v. Citraro, 297 P. 
651, 112 Cal.App. 764; Edgar v. Citra- 
ro, 297 P. 652, 112 Cal.App, 762]. 

D.C.—Economon v. Barry-Pate Mo- 
tor Co., 3 '.(2d) 84, 55 App.D.C, 143. 

Ill.—Gibson v. Wasson Coal Co., 
190 TllLApp. 599. 

Ind.—Union Traction Co. of Indiana 
v. Haworth, 115 N.E. 753, 119 N.E. 869, 
187 Ind. 451; Spickelmeir v. Hart- 
man, 123. N.E. 232, 72 Ind.App. 207; 
Cleveland, Ci, Cl & Sty iL. Ry Coane 
Lutz, 116 N.E. 429, 64 Ind.App. 663; 
Indianapolis Union Ry. Co. v. Sample, 
108 N.E. 400, 58 Ind.App. 461; Domes- 
tic Block Coal Co. v. Holden, 103 N.E. 


13;",,.56. Indc<App. "634; Burford v. 
Dautrich, 103 N.E. 953, 55 Ind.App. 
384. 


Iowa.—Powell v. Alitz, 182 N.W. 
236, 191 Iowa 233; Garvey v. Boody- 
Holland & New, 155 N.W. 1027, 176 
Iowa 273. 

Ky.—Tegtmier v. City of Covington, 
209 S.W. 382, 183 Ky. 312. 

Mass.—Lonergan v. American Rail- 
way Express Co., 144 N.E. 756, 250 
Mass. 30. 

Miss.—MecTighe, Hughey & MecTighe 
v. Johnson, 75 So. 600, 114 Miss. 862. 

Mo.—Fowlkes vy. Fleming, 17 S.W. 
(2d) 511, 322 Mo. 718; Treadway v. 
United Rys. Co. of St. Louis, 253 S.W. 
1087, 300 Mo. 156; Rogles vy. United 
Rys. Co., 232 S.W. 93; Moyer v. Chi- 
cago & A, R. Co., 198 S.W. 839; Kieth 
v. American Car & Foundry Co, 
(App.) 9 S.W.(2d) 644; Johnston v. 
St. Louis & S. F. R. Co., 130 S.W. 413, 
150 Mo.App. 304; Shutz v. Wells, 
(App.) 264 S.W. 479. 


Neb.—Albrecht yv. Morris, 136 N.W. 
48, 91 Neb. 442. 


N.J.—Nolan v. Public Service Ry. 
Cor, CSups PIs QeAe Ber 


N.C.—Bonapart vy. Nissen, 151 S.E. 
94, 198 N.C. 180; White v. Carolina 
Realty Co., 109 S.E. 564, 182 N.C. 536. 


Okl—St. Louis-San Francisco Ry. 
Co. Vo-Routhy 2740 iP ssbeole oe Olek 168; 
Chicago, R. I. & P. Ry. Co. v. Morton, 
57) Pi OT. bi Oke tae 


Or.—Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 495, 92 Or. 186. 


Pa.—Knickerbocker Ice Co. v. Penn- 
By eae Rw 'Co., (9T AL 105i, 25S ee 


S.C.—Settlemeyer v. Southern Ry. 
Co., Carolina. Division, 81 S.E. 465, 
97 S.C, 85; Lundy v. Southern Bell 
Telephone & Telegraph Co., 72 S.E. 
558, 90 S.C, 25; Hambright v. Atlanta 
& C. Air Line Ry. Co., §6 S.E. 375, 102 
S.C. 166; Turbyfill vy. Atlanta & CG. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tions of trespass,?® and unavoidable accident.*° 


[§ 766] bb. Contributory Negligence.*! 
cordance with the general rules already stated,?? a 
correct instruction on the issue of contributory negli- 
gence will cure the error in another instruction only 
when the instructions, as a series, state the law cor- 
Accordingly, an erroneous instruction on 
the issue of contributory negligence cannot be cured 


rectly.38 


Air Line Ry. Co., 68 S.E. 687, 86 S.C. 
379; Lee v. Northwestern R. Co., 65 
Sab SUWOB TN I84 - Sier 25. 

Tex.—Kuntz y. Spence, (Civ.App.) 
A87S.W.(2a) 413; Texas & P. Ry. Co. 
v. Baldwin, (Civ.App.) 25 S.W.(2d) 
969 [aff (Commn.App.) 44 S.W.(2d) 


WOU Cere, denieoo. S.Ot, Lilie jpavis’ Vv. 
Simmons, (Civ.App.) 240 S.W. 970 
[dism f w j]; Lancaster y. Fitch, 


(Civ.App.) 239 S.W. 265 [aff 246 S.W. 
1015, 112 Tex. 293,-cert den 43 S.Ct. 
Oe 262 MO. on Gos, Ol ao Labid, at a1'6 }< 
Missouri, K. & T. Ry. Co. of Texas v. 
Malone, (Civ.App.) 110 S.W. 958 [rev 
115 SW. 1158,°102. Tex. 269). 

Vt.—Saliba v. New .York Cent. R. 
Co., 144 A. 194, 101 Vt. 427. 

Va. yu. Cor. Vv. \John- 
son, 146 S.E. 363, 151 Va. 345. 

Wash.—Conrad v. Cascade Timber 
Co., 7 P.(2d) 19, 166 Wash. 369; Snow 
Creek Logging (COe Le Discovery Bay 
Logging Co., 211 P. 751, 123 Wash. 64. 

Wis.—Schabow v. Wisconsin Trac- 
tion, Light, Heat -& Power Co., 155 
NCW), 954,) 162, Was. 175; 

29. Ellis v. Ashton & St. Anthony 
Power Co., 238 P. 517, 41 Idaho 106. 

30. Yazoo & M. V. R. Co. v. Kelly, 
53 So. 779, 98 Miss. 367; Kitchel v. 
Gallagher, 270 P. 488, 126 Or. 373. 

31.' Construction as whole of in- 
structions on contributory negligence 
see supra § 753. 

Cure of omission of defense in in- 
struction purporting to cover entire 
case see supra § 763. 

32. See supra § 763. 

33. Ark.—-Warren Vehicle Stock 
Co. v. Siggs, 120 S.W. 412, 91 Ark. 102. 

Cal.—Steinberger yv. California Elec- 
tric Garage Co., 168 P. 570, 176 Cal. 
386; Hutchinson v. Miller & Lux, 212 
2; 394, 60 Cal.App. 1; Straten v. Spen- 
cer,|197 P. 540, 52 Cal.App. 98. 

Ga.—Hamrick v. Haralson County, 
152 S.E. 581, 41 Ga.App. 203; Western 
Union Telegraph Co. v. Spencer, 101 
Meritas 


Sym. 198,24 Ga.Apps 471; 
Mills v. Way, 98 S.H. 237, 23 Ga.App. 
354. 


Mass.__Newton v. McSweeney, 114 
N.E. 667, 225 Mass. 402. 

Mo.—Moon v. St. Louis Transit Co., 
152 S.W. 303, 247 Mo. 227; Dietderick 
vy. Missouri Iron & Metal Co., 9 S.W. 
(2d) 824, 222 Mo.App. 740. 

' §.C.—Gladden v. Southern Ry. Co., 
141 S.E. 90, 142 S.C. 492; Huggin v. 


Town of Gaffney, 132 S.E. 168, 134 S. 
Giii4: Howard v. Payne, 112. S8.H. 
AB eliz0s S.C. 4. 


Pexm-—Dexas & PP? Ry. .Co,.v.. Har- 
grave, (Civ.App.) 1 S.W.(2d) 740; St. 
Louis Southwestern Ry. Co. of Texas 
v. Roach-Manigan Paving Co., (Civ. 
App.) 209 S.W. 182. 

Va.—Honaker Lumber Co. vy. Call, 
89 S.E. 506, 119 Va. 374. 

34. Ark.—Southern Anthracite 
Coal Co. v. Bowen, 124 S.W. 1048, 93 
Ark. 140. 

Cal.-Wessling v. Southern Pac. 
Co., 3 P.(2d) 22, 116 Cal.App. 447. 

Ga.—Atlantic Coast Line R. Co. v. 
Andrews, 93 S.E. 261, 20 Ga.App. 605. 

Hawaii.—Borowsky v. Honolulu 
Rapid Transit Co., 29 Hawati 188. 
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by a conflicting 
In ac- 


accordance with 


which is merely 


Tll.—Hurzon vy. Schmitz, 262 Ill. 


App. 337; Manzello v. Chicago City 
Ry.1Co,.20% Lil App. 15: 
Towa.—Lang Vv. Marshalltown 
Light, Power & Ry. Co., 147 N.W. 917, 
166 Iowa 548. 
Ky.—Lexington & E. Ry. Co. v. 
Hields; 153 S.wW. 43, 152: Ky. 19) )Lou- 


isville, H. & St. L. Ry. Co. v. Stillwell, 
134 S.W. 202, 142 Ky. 330. 

Md.—Washington, B. & A. R. Co. 
v. State, 111 A. 164, 136 Md. 103. 

Mo.—Stewart v. Jeffries, 34 S.W. 
(2d) 560, 224 Mo.App. 1050; Davis v. 
United Rys. Co. of St. Louis, 218 S. 
W. 357, 203 Mo.App. 373. 

N.C.—Raines y. Southern Ry. Co., 
oye 294, 169 N.C. 189, L.R.A.1918C 
1052. 

Tex.—Baker vy. Collins, (Civ.App.) 
199 S.W. 519; Gregory v. Pecos & N. 
a Eva, Or, (Civ.App.) 155. S.W.. 648; 
Favors v. Gulf Sighs fiy.9.Co:, 
(Civ.App.) 142 Fs Wi ie 


35. Small v. Boston & M. R. R., 
159 A. 298, 85 N.H. 330. 


36. Hares v. Sprague, 295 P. 964, 
3% Or. 23 


87. McElhinney v. 
W. 586, 199 Iowa 278. 


38. Grimes y. Snell, 183 N.W. 895, 
174 Wis. 557. 


39. See supra § 763. 


40. U.S.—Pennsylvania R. Co. 
Goughnour, 208 F. 961, 126 C.C.A. 
Williamson v. Berlin Mills Co., 
ie We tee ACER Gia Service Co. 
v. Phillips, 187 F. 734, 109 C.C.A. 482 
[aff.183 F. 869]; Toledo, St. L. & W. 
Es Nag v. Kountz, 168 F. 832, 94 C.C.A, 


Ala.—Alabama Power Co. v. McIn- 
tosh, 122 So. 677, 219 Ala. 546; Bir- 
mingham Fuel Co. v. Stocks, 68 So. 
568, 14 Ala.App. 186 [cert den 69 So. 
1017, 193 Ala. 675]. 


Ark.—Missouri Pac. R. Co. v. 
Brown, 53 S.W.(2d) 587; Sakaba Oil 
Corporation v. Parish, 299 S.W. 1016, 
175 Ark. 618; Chess & Wymond Co. 
v. Wallis, 203 S.W. 274, 134 Ark. 136; 
Little Rock Ry. & Electric Co. v. 
Sledge, 158 S.W. 1096, 108 Ark. 95, 
Ann.Cas.1915B 682; St. Louis South- 
western Ry. Co. v. McConnell, 156 S. 
W. 1024,-107 “Ark. 545; “St: Louis, “I. 
M. & S. Ry. Co.’ v. Chamberlain, 150 
DaVita LO eA Tam LOO se nS teuOulse I. 
MiGs. Ryn CO. Va Wiggam, 135 SW. 


Knittle, 201 N 


889, 98 Ark. 259; ae Smith & W. Ry. 
Co. v. Messek, 131 S.W. 686, 966, 96 
Ark. 248. 


Cal.—Bennett v. Chanslor & Lyon 
Co,;° 266 BP. 803, 204 Cal. 101; IMose- 
Sian v. Crown Cleaners & Dyers, 
(App.) 10 P.(2d) 193; Fox v. Ravera, 
(App.) 9 P.(2d) 590; Chase v. South- 
ern Pac. Co., 6 P.(2d) 540, 119 Cal.App. 
341; Klemko v. Ryer, 4 P.(2d) 998, 
118 Cal.App. 238; Salvo v. Market St. 
Ry. Co; 2) Pi(2d)i- 585)) 116) Cal. App, 
339; Forrest v. Fink, 234 P. 860, 71 
Cal.App. 34; Towne v. Godeau, 232 
P. 1010, 70 Cal.App. 148; Phillips v. 
Hobbs-Parson Co., 227 P. 622, 67 Cal. 
App. 199. 

Ga.—Central of Georgia Ry. Co. v. 
Barnett, 134 S.E. 126, 35 Ga.App. 
528; Olliff v. Howard, 127 S.E. 821, 
33 Ga.Apnp. 778; Rome Ry. & Light 
Co. v. King, 126 S.E. 294, 33 Ga.App. 
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instruction which correctly states. 


the law,?* nor by an indefinite,?® vague, or uncer- 
tain instruction,®* nor by an instruction on an entire- 
ly different matter,?” nor by an instruction which ae- 
centuates the error.*® 


On the other hand, and in. 
the rules hereinbefore stated,?9 a 


particular instruction as to contributory negligence 


defective or inaccurate*® in that 


383; Georgia Ry. & Power Co. v- 
Howell, 113 S.BH. 101, 28 Ga.App. 798; 
Central of Georgia Ry. Co. v. McKey, 
79 S.H. 378, 18 Ga.App. 477. 


Ill.—Moore v. Aurora, E. & C. R. 
Cone O2 Nath 53,1246) Li) 565s aver 
Cleef v. City of Chicago, 88 N.E. 815,. 
240 Ill. 318, 23 L.R.A.N.S. 636, 230° 
Am.S.R. 275; King v. Swanson, 216: 
Ill.App. 294; Bernier v. Illinois Cent. 
R. Co., 213 Ill.App. 530; Hamman vy. 
Illinois Cent. R. Co., 206 Ill.App. 80; 
Spreneel v. Schroeder, 203 Ill.App. 
213; Johnson y. City of St. Charles, 
200 Ill.App. 184; Von Der Osten v. 
Oscar Daniels Co., 187 Ill.App. 446; 
Gibbons vy. Aurora, E. & C. - Ca, 
Lee VISA ps 2572) fatty 1 04ss NER egae 
263 Ill. 266]; Butters v. Chicago, B. 
& Q. Ry. Co., 157 Ill. App. 369. 


Ind.—Cincinnati, I. & W. R. Co. v.. 
Little, 131 N.®: 762, 190 Ind. 662;: 
Chicago & E. R. Co. v. Steele, 118 N. 
E. 824, 119 N.E. 483, 187 Ind. 358; 
J. Woolley Coal Co. v. Tevault, 119 
N.E. 485, 187 Ind. 171; J. Woolley Coal 
Co. v. Tevault, 118 N.E. 921, 187 Ind. 
171; Cleveland, C., Cc. & St. L. Ry. Co. 
v. Lynn, 95 N.E. 577, 98 N.E. 67, 177 
Ind. 311; Lake Erie & W. Ry. Co. 
v. Hennessey, 97 N.E. 331, 177 Ind. 64; 
Laws v. Hammond, W. & EL C. Ry. 
Co., 128 N.E. 52, 79 Ind. App. 650; 
Pittsburgh, CoC eS ey €o., 
v. Nichols, 130 NE. 546, 78 Ind.App. 
36L5 Cleveland, CrCwe St. PRY aeo. 
v. Champe, 102 N.E. 868, 5m) Ind— 
App. 243; Chicago & E. I. R. Co. .w.. 
Coon, 93 N.B. 561, 95 N.E. 596, 48 
Ind.App. 675. 


Iowa.—Willis v. Schertz, 175 N.W. 
321, 188 Iowa 712; Rutherford .v. 
Iowa Cent. Ry. Co., 121 N.W. 708, 142 
Iowa 744. 


Kan.—Smith v. City Ice & Delivery 
Co., 232 P. 608, 117 Kan. 485; Juznik 
v. Kansas City Southern Ry. Co., 199) 
P90 eL09 Wann 359: 


Ky.—Tharp v. Elbert Coal & Team- 
ing Co., 11 S.W.(2d) 938, 226 Ky. 421; 
Phillips v. Corbin & Fannin, 179 S. 
W. 586, 166 Ky. 638; Cincinnati, N. O. 
& T. P. Ry. Co. v. "Troxell, 150 S.W. 
41, 150, Ky. 1:85. 


Md.—United Rys. & Electric Co. of 
ees v. State, 96 A. 261, 127 Md. 
Lots 


Mich.—Haara v. Vreeland, 236 N. 
W. 8386, 254 Mich. 462; Fernette v. 
Pere Marquette R. Co., 141 N.W. 1084, 
144 N.W. 834, 175 Mich. 653; Bouma 
v. Dubois, 1385 N.W. 322, 169 Mich. 
422; Brogetski v. Detroit United Ry., 
131 N.W. 810, 166 Mich. 91. 


Minn.—Weckworth yv. Proudfoot, 
2A NW Oey ot Minne, e2de 


Mo.—Schmeer vy. Anchor Cold Stor- 
age Co., 12 S.W.(2d) 433; Stack wv. 
General Baking Co., 223 S.W. 89, 283 
Mo. 396; Thompson vy. St. Louis & 
S. F. R. Co., 192 S.W. 1034, 270 Mo. 
87; King v. Friederich, (App.) 43 S. 
W.(2d) 843 King vv. Friederich,. 
Mee a 43 S. W. (2d) 840; Brown vy. Da- 
vis, (App.) 32 S.W. (2d) 145; Jab- 
ae v. Modern Cap Mfg. Co., 
(App.) 251 S.W. 477 [aff 279 S.w. 
89]; Moore v. Hines, 241 S.W. 457, 
210 Mo.App. 181; Francis v. City of 
West Plains, (App.) 226 S.W. 969; 
Manes v. St. Louis- ‘San Egret Ine 
Co., 220 S.W. 14, £05 Mo.App. 300; 
Reynolds v. City of St. Giceenh (App.) 
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it is misleading,*! confusing,*? informal,+*® obscure,** 
ambiguous,*® or incomplete,*® or fails to define the 
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degree of care required,** or imposes too high** or 


193 S.W. 888; Swails v. City of Ca- 
ruthersville, 138 S.W. 948, 158 Mo. 
App. 589. 


N.J.—Klein v. Frank, 160 A. 411, 109 
N.J.Law 221; Dumphy v. Thompson, 
130 A. 639, 3 N.J.Misc. 1086. 


N.Y.—Iveson v. United Traction 
@o.; 143) N.Y-S. 1077) 159 App.Div. 27. 


Ohio.—Houston v. Schrieber, 170 N. 
E. 661, 34 Ohio App. 244. 

Okl—Missouri, K.v&, TT. Ry. Co, vy. 
Lenahan, 206 P. 233, 85 Okl. 290; Cur- 
tis & Gartside Co. v. Pribyl, 134 P. 
71, 38 Okl. 511, 49 L.R.A.N.S. 471. 

Or.—Gigoux v. Yamhill County, 
144 P. 437, 73 Or. 212. 


Pa.—cCurry v. Riggles, 153 A. 325, 
302 Pa. 156. 


S.C.—Wade v. Oliver, 86 S.E. 1067, 
103 S.C. 1; Pendarvis v. General As- 
bestos & Rubber Co., 85 S.E. 773, 101 
S.C. 347; Dover v. Lockhart Mills, 68 


S.H. 525, 86 S.C. 229. 


Tex.—Houston & T. C. R. Co. v. 
Haberlin, 133 S.W. 873,.104 Tex. 50 
[answering certified questions (Civ. 
App.) 125 S.W. 107, 58 Tex.Civ.App. 
375, and reh den 134 S.W. 411]: St. 
Louis Southwestern Ry. Co. of Texas 
v. Evans, (Civ.App.) 166 S.W. 702; 
El Paso Blectric Ry. Co. v. Mebus, 
ee oe Lie SW eo Outen yen az 

V. Ry. Co. v. McCune, (Civ.App.) 
P54 SW. 237; Thompson & Ford 
Lumber Co. vy. Thomas, (Civ.App.) 
147 S.W. 296; Fitzgibbons v. Galves- 
ton Electric Co., (Civ.App.) 136 S. 
W. 1186; Sanger v. Smith, (Civ.App.) 
C2508. US9ss Missouri, K.. & Tl Ry. 
Co. of Texas v. Redus, 118 S.W. 208, 
55 Tex.Civ.App. 205. 


Utah.—Dimmick v. Utah Fuel Co., 
164 P. 872, 49 Utah 430; Fazio v. 
Corey Bros. Const. Co., 134 P. 747, 43 
Utah 120. 


Vt.—Rule v. Johnson, 162 A. 383. 


Va.—City of Richmond v. McCor- 
mack, 91 S.E. 767, 120 Va. 552; Ches- 
apeake & O. Ry. Co. v. Tinsley, 89 S.E. 
860, 119 Va. 423; Darby Coal Mining 
Co: v. Shoop, 83 S.E. 412, 116 Va. 848; 
Higgins v. Whitmore, 82 S.H. 180, 116 
Va. 414; Chesapeake & O. Ry. Co. v. 
McCarthy, 76 S.EH. 319, 114 Va. 181. 


Wash.—Van Dyke vy. Johnson, 144 
P. 540, 82 Wash. 377. 


Wis.—Balistrieri v. Chicago, N. S. 


& M. R. R., 200 N.W. 650, 185 Wis. 
381. 
41. Cal.—Olsen v. Standard Oil 


Co., 204 BP. 393, 188 Cal. 20; Soda v. 
Marriott, 5 P.(2d) 675, 118 Cal.App. 
635; Lewis v. Pacific HPlectric Ry. 


Co., 272 BP. 346, 94 Cal.-App. 748; Stna- 
fiotis v. Daniels, 265 P. 558, 90 Cal. 
App. 144. 

Ga.—Wadley v. Dooly, 75 S.E. 


153, 
138 Ga. 275; 


Central of Georgia Ry. 


Co. v. Barnett, 134 S.H. 126, 35 Ga. 
Appuroecsw Ollitiv. Howard) 12:7 Sik 
821, 33 Ga.App. 778; Henderson y. 


Cook, 108 S.E. 904, 27 Ga.App. 512. 

tiil.—Ryan v. City of Chicago, 181 
Tll.App. 642; Cornell v. City of Chi- 
cago, 169 Ill.App. 441. 

Kan.—St. Paul Fire & Marine Ins. 
Co. v. Hines, 202. P. 582, 110 Kan. 4. 

Ky.—Fulkerson v. Akers, 140 S.W. 
167, 145 Ky. 187. 

Mich.—Noble v. Detroit Taxicab & 
Transfer Co., 197 N.W. 556, 226 Mich. 


140. 
Minn.—Rasten y. Calderwood, 175 
N.W. 1007, 145 Minn. 498. 


Mo.—Windsor v. McKee, (App.) 22 


_ 


S.W.(2d) 65; Dauber v. Josephson, 
237 S.W. 149, 209 Mo.App. 531; Manes 
v. St. Louis-San Francisco R. Co., 220 
S.W. 14, 205 Mo.App. 300. 


App.) 239 S.W. 908 [aft (Civ.App.) 226 
S.W. 142]. 

42. Western & A. R. R. v. Hetzel, 
144 S.B. 506, 38 Ga.App. 556 [rev 149 
S.E., 876, 169 Ga. 246, and vacated 150 


S.B.:112, 40 Ga.App. 447]; Fries v. 
Chicago, R. I. & P. Ry. Co., 198 N.W. 
998, 159 Minn. 328; Gulf, C. & S. F. 


Ry. Co. v. Stewart, (Tex.Civ.App.) 164 
S.W. 1059. 


43. W. & A. Fletcher Co. v. Hags- 
man, 285 F. 345. 


44. Soda v. Marriott, 5 P.(2d) 675, 
118 Cal.App. 635. 
. 45. Oldham v. Standard Oil Co., 
(Mo.App.) 15 S.W.(2d) 899. 


46. Union Traction Co. of Indiana 
v. Haworth, 115 N.E. 753, 119 N.E. 
869, 187 Ind. 451; Youngblood v. 
Mason City, 146 N.W. 20, 165 Iowa 
488: Hulse v. St. Joseph Ry. Co., 
(Mo.) 214 S.W. 150, : 


47. Howard v. Washington Water 
Power Co., 134 P. 927, 75 Wash. 255, 
562 L.R.A.N.S. 578. 

48. Gordon vy. 
App. 255. 


49. St. Louis-San Francisco Ry. 
Con Veuw hitiield? 245SW. 823, lo5 

. 560; Nelson v. Myers, 270 P. 
719, 94 Cal.App. 66. 

50. Mora v. Faville, 199 P. 17, 186 
Cal. 199; Lake Hrie & W. R. Co. v. 
Howarth, 124 N.E. 687, 127 N.E. 804, 
73 Ind.App. 454. 


51. U.S.—Southern 
King, 160 F. 33 
S08. Ct: 
868]. 


Ark.—Saliba v. Saliba, 11 S.W.(2d) 
UTAS LIS WAriks 2505 6 ARs 1 i348 
A. L. Clark Lumber Co. v. Edwards, 
216 S.W. 18, 144 Ark. 641; Citizens’ 
Bank v. Fairweather, 191 S.W. 911, 
LOT ALK. 635.5, Louis, DiMi é&'S.. By. 
See v. Cobb, 190 S.W. 107, 126 Ark. 


Stadelman, 202 f11. 


Vr ee CO Oommen cye 
pe C. CUA 2845" Patt 
HOA 2 U.S. 024, 540 tnd. 


Cal.—Stephenson vy. Southern Pac. 
Co., 34 BP. 618, 36,P) 407, 102) Cal..143; 
Fox v. Ravera, (App.) 9 P.(2d) 590; 
Clark v. Pacific Gas & Hlectrie Co., 
BAC 2 n tise Om CA) coda: wale meus 
App. 844; Lowery v. Hallett, 287 P. 
110, 105 Cal.App. 84; Swartz v. Acme 
Express & Drayage Co., 283 RP. 358, 
102 Cal.App. 615; Lim Ben y. Pacific 
Gas & BHlectric .Co., 281 P. 634, 101 
Cal.App. 174; Nicolai v. Pacific EBlec- 
tric Ry. Co.; 267 P. 758, 92 Cal.App. 
100; Peak v. Key System Transit 
Co., 263 P. 578, 88 Cal.App. 354; O’Far- 
rell v. Andrus, 260 P. 957, 86 Cal.App. 
474; Power v. Crown Stage Co., 256 
Py 4b7,.* 82 Cal App. 660) 1 Row nervy. 
Godeau, 232 P. 1010, 70 Cal.App. 148; 
Weihe v. Rathjen Mercantile Co., 167 
P. 287, 34 Cal.App. 302. 

Conn.—Frauham v. Berkshire Motor 
Coach Lines, 161 A. 668; Fitzpatrick 
Ven ClINitIS 13:9) (AG 639, AOt Conny 1913 
Roth v. Chatlos, 116 A. 332, 97 Conn. 
282, 22 A.L.R. 1554. 


Pls Rye Conve 
Brown, 74 8.H. 839, 1388 Ga. 107; West 
v. Rosenberg, 160 S.E. 808, 44 Ga.App. 
211; Seaboard Air Line Ry. Co. v. 
Sarman, 144 S.E. 810, 388 Ga.App. 637; 
Davis v. Whitcomb, 118 S.E. 488, 30 
Ga.App. 497. 


Ill—Moore vy. Aurora, BE. & C. 
Cos) 92, NEN 58h 02465 DE Ge 


R. 
East 


| I11l.App. 


he a? 
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too low?® a degree of care, or which is too broad,°°: 
or which ignores®! the defence or a particular in- 


St. Louis, ete., R..Co. v. Zink, 82 N.EH. 
283, 229 Ill. 180; Beidler v. King, 70 
N.E. 763, 209 Ill. 302, 101 Am.S.R. 246; 
West Chicago St. R. Co. v. Kromshin- 
sky, 56 N.H. 1110, 185 Ill. 92; Wil- 
liams v. Mt. Vernon Car Mfg. Co., vg | 
68; Ensminger v. Chicago 
Rys. Co., 205 Ill.App. 603. 
Ind.—Indianapolis & C. Traction 
Co.-v._ Roach, 135 INE) 334,109) nde 
384; New York Cent. R. Co. v. Reiden- 
bach, 125 N.E.. 55, 7@1 Ind.App. »390; 
McBeth-Evans Glass Co. v. Brunson, 
122. N.E. 439, 70 Ind.App. 513; Van- 
dalia Rv. Co. Vv. Ery, 123, N:B: 124, tN 
Ind.App. 85; Evansville & T. H. 
COs: Hoffman, 118 NE. 151, 67 ee 
App. 571; Holliday & Wyon Coy 
O’Donnell, 101 N.E. 642, 54 Ind.App. 
95; Home Telephone Co. v. Weir, 101 
N.E. 1020, 53 Ind.App. 466; Harmon 


‘v. Foran, 94 N.E. 1050, 95 N.E. 597, 


48 Ind.App. 262; Morgantown Mfg. 
Co. v. Hicks, 92 N.H. 199, 46 Ind.App. 
623; Whiteley Malleable Castings Co, 
v. Wishon, 85 N.E. 832, 42 Ind.App, 
288; Indianapolis Traction, etc., Co. v. 
Smith, 77 N.E. 1140, 38 Ind.App. 160; 
Taylor v. Wootan, 27 N.E. 502, 1 Ind, 
App. 188, 50 Am.S.R. 200, 1 


Iowa.—Oestereich v. Leslie, 234 N. 
W. 229, 212 Iowa 105; Roth v. Buet- 
tel Bros. Co., 119 N.W. 166, 142 Iowa 
212: Larkin’ vy. Burlington, ete., R. 
Co., 52 N.W. 480, 85 Towa 492. 


Ky.—East Jellico Coal Co. vy. Clos- 
terides, 178 S.W. 1152, 166 Ky. 100; 
Louisville R. Co. v. Meglemery, 78 
S.W. 217, 25 Ky.L. 1587; ‘Louisville, 
etc., R. Co. v. Lyon, 58°S.W. 434, 22 
Ky.L. 544. 


Mich.—Townshend v. Reader, 
N.W. 381, 252 Mich. 465. 


Mo.—Davis v. City of Independ- 
ence, 49 S.W.(2d) 95; Crockett v. 
Kansas City Rys. Co., 243 S.W. 902; 
Williams v. Springfield Gas & Electric 
Co., 202 S.W.. 1, 274 Mo. 1 [rev. 187 
S.W. 556]; Shaw v. Kansas City, 196 
S.W. 1091; Hughes v. Chicago, etce., 
Re EO. BO SAW. TAM aM ou reat 
Dougherty: v. Missouri R. Co., 8 S.W. 
900, 11 S.W. 251, 97 Mo. 647; Owens 
v. Kansas City, etc, R. Co., 8 S.W. 
350, 95 Mo. 169, 6 Am.S.R. 39; Munden 
v. Kansas City, 38 S.W.(2d) 540, 225 
Mo.App. 791; Smith v. Gately Stores, 
(App.) 24 S.-W. (2d) 200; Johnson v. 
Boaz-Kiel Const. Co., (App.) 22 S.W. 
(2d) 881; Straub v. Laclede Gaslight 
Co., (App.) 287 S.W. .1061; Vaughn 
Vv. Mountain Grove Creamery, Ice & 
Hlectric Co. (App.) 275 S.W. 592 
[quashed in part 286 S.W. 368, 315 Mo. 
619]; Bledsoe v. Capital City Laun- 
dry Co., (App.) 256 S.W. 1076; Hag- 
gard v. Rogers-Schmitt Wire & Iron 
Co., (App.) 249 S.W. 712; Scott v. 
McLennan, (App.) 242 S.W. 140; 
Boyle v. Bunting Hardware Co., 
(App.) 2388 S.W. 155; Patton: Vv. 
Eveker, (App.) 232 S.W. 762; Beckner 
v. Kansas City Rys. Co., (App.) 232 
S.W. 745; Schinogle v. Baughman, 
(App.) 228 S.W. 897; Fletcher v. Kan- 
sas City Rys. Co., (App.) 221. S.W. 
1070; Hoagland vy. Kansas City Rys. 
Co., ‘(App.) 209 S.W. 569; McKinney 
v. Martin-Holloran-Klaus Laundry 
Co., 200 S.W. 114, 198 Mo.App. 386 
De Rousse v. West, 200 S'W. 783, 198 
Mo.App. 293; Anderson Vie American 
Sash & Door Co., (App.) 182 S.W. 819; 
Bettoki y. Northwestern Coal & Min- 
ing Co., (App.) 180 S.W. 1021; Bar- 
nard v. Waverly Brick & Coal Co., 176 
S.W. 1108, 189 Mo.App. 417; Johnson 
Vv. Springfield Traction Co., 161 S.W. 
1193, 176 Mo.App. 1:74; Bongner v. 
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struction which similarly excludes** the defense, or 
which fails to require that contributory negligence 
contribute proximately to the injury,®? may, under 
general rules already considered,°* be cured by an- 


oitiee instruction. 


The foregoing rules have been applied to instruc- 


x 


tions as to proximate ecause,° 


ity? 
Last clear chance. 


Ziegenhein, 147 S.W. 182, 165 Mo.App. 
328; Snowden v. City of St. Joseph, 
147 S.W. 492, 163 Mo.App. 667; Camp- 
bell v. Stanberry, 78 S.W. 292, 105 Mo. 


App. 56; Hanheide v. St. Louis 
i ease Co., 78 S.W. 820, 104 Mo.App. 
323. 


Mont.—Michalsky v. Centennial 
Brewing Co., 134 P. 307, 48 Mont. 1. 


Neb.—Whitlow v. Missouri Pac. R. 
Co., 143 N.W. 941, 94 Neb. 649; Sioux 
City, ete., R. Co. v. Finlayson, 20 N.W. 
860, 16 Neb. 578, 49 Am.R. 724. 

N.Y.—Walsh v. Yonkers R. Co., 100 
N.Y.S. 278, 114 App.Div. 797. 


Okl.—Sulzberger & Sons Co. of 
Oklahoma v. Strickland, 159 P. 833 
60 Okl. 158; Wichita Falls & N. W. 
nis WOW eevCKetirt oti berkt anos Ol. 
63. 


Or.—Thornton v. Portland Ry., 
disht & Power Co., 128 P. 850, 63 Or. 


S.C.—Watkins v. South Carolina W. 
Ry., 85 S.E. 377, 100 S.C. 458; Clifford 
v. Southern Ry. Co., 69 S.B. 513, 87S. 
C. 324; Lafitte v. Southern R.-Co., 
53 S.E. 755, 73 S.C. 467; Metcher v. 
South Carolina, etc., R. Co., 35 S.E. 
513, 57 S.C. 205. : 


Tex.—Galveston, ete. R. Co. v. 
Matula, 15 S.W. 573,-79 Tex. 577) [aft 
19 S.-W. 376]; Gulf, C. & S. FF. Ry. Co. 
v. Carpenter, (Civ.App.) 201 S.W. 270 
[eert den 39 S.Ct. 492, 250 U.S. 641, 
63 L.Ed. 1185}; Baker v. Loftin, (Civ. 
App.) 198 S.W. 159 [rev (Commn. 
App.) 222 S.W. 195]; Galveston, H. & 
S.A. Ry. Co. v. Watts, (Civ.App.) 182 
S.W. 412; Trinity & B. Vb 40; Vs 
Geary, (Civ. App.) 169 S.W. 201 [rev 
on other grounds 172 S.W. 545, 107 
Tex. 11]; Municipal Paving Co. Wis 
Donovan Co., (Civ.App.) 142 S.W. 644; 
Farmers’ Cotton Oi Co. v. Barnes, 
(Civ.-App.) 134 S.W. 369; Internation- 
al & G. N. R. Co. v. Meehan, 129 S.W. 
190, 61 Tex.Civ.App. 105; Galveston, 
H. & S. A. Ry. Co. v. Grant, 124 S.W. 
145, 58 Tex.Civ.App. 181; Interna- 
tional, etc., R. Co. v. Walters, (Civ. 
App.) 80 S.W. 668; Chicago, etc., R. 
Co. v. Oldridge, 76 S.W. 581, 33 Tex. 
Civ.App. 436; Citizens’ R. Co. v. Ford, 
60 S.W. 680, 25 Tex.Civ.App. 328. 


Wash.—Anderson v. Grandy, 283 P 
186, 154 Wash. 547; Wright v. Zido, 
PS LER ay yea lisa ‘Wash. 486; Fichten- 
berg v. Lincoln County, 273 Pp. 1785150 
Wash. 459; Matson v. Pierce County, 
161 P. 846, 94 Wash. 38; Erickson v. 
Washington-Oregon Corporation, 136 
P. 376, 76 Wash. 387. 

W.Va.— Vargo v. Cochrane, 152 S.E. 
8, 108 W.Va. 607. 

Instructions purporting to cover 
entire case see supra § 763. 

52. U.S.—St. Louis & S. F. Ry. Co. 
vy. Jeffries, 276 F. 73. 

Ark.—Byrd v. Galbraith, 288 S.W. 
717, 172 Ark. 219 

Ga.—Davis v. Whitcomb, 118 S.B. 
sh 30 Ga.App. 497. 

nd.—Wolf v. Vehling, 137 N.E. 713, 
19 Ind.App. 221; H. A. McCowen & 


5 reliance on care of 
others,°* comparative negligence,** imputed negli- 
gence,°® and the effect of infancy or other disabil- 


In accordance with the rules 
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heretofore stated,®°° a defective or inaccurate in- 
struction on the doctrine of last clear chance®! or 
an instruction which omits reference to the doctrine®? 
may be cured by an instruction correctly stating 


the doctrine, providing the instructions as a series 


Co. v. Gorman, 100 N.E. 31, 51 Ind. 
App. 523 

Mo.—Heigold v. United Rys. Co. of 
St. Louis, 271 S.W. 778, 308 Mo. 142. 


S.C.—Haynes v. Kay, 96 S.E. 623, 
ADS COLO": 


53. De La Torre v. Johnson, 264 
P. 485, 203 Cal. 374; Ramos v. Service 
Bros.j.5) Pa@a) 628) 118) Cal App. 432. 
Davis v. North Coast Transp. Co., 295 
P. 921, 160 Wash. 576. 


54 See supra § 763. 
55. U.S.—Roberts v. Tennessee 
Coal, Iron & R. Co., 255 F. 469, 166 


C.C.A. 545 [cert den 40 S.Ct. 9, 250 U. 
S. 659, 63 L.Ed. 1194]. 


Cal.—Mora v. Faville, 199 P. 17, 186 
Cal. 199; Squier v. Davis Standard 
Bread'@os VSP) 391; 18h (Cal (533% 
Briggs v. Jess Mead, Inc., 270 P. 263, 
93 Cal.App. 666; Miller v. Pacific Elec- 
tric Ry.Co.; 214 Bo 478,61 .CalApp, 1; 
Lawrence v.: Goodwill, 186 P. 781, 44 
Cal.App. 440. 

Colo.—Colorado Springs & I. Ry. Co. 
Vv. Allen, 135 P:-790)°55 ‘Colo. 391, 

Ind.—Brooks v. Muncie & P. Trac- 
tion Co., 95 N.B. 1006, 176 Ind. 298; 
Grand Trunk Western Ry. ‘Cov sty. 
Cather, 167 N.E. 551, 92 Ind.App. 568. 

Iowa.—Stilson v. Ellis, 225 N.W. 
346, 208 Iowa 1157. 

Ohio,—Houston vy. Schrieber, 170 N. 
E. 661, 34 Ohio App. 244. 


Vt.—Merrihew v. Goodspeed, 147 A. 
346, 102 Vt. 206, 66 A.L.R. 1109. 

Wash.—Bullock v. Yakima Valley 
Transp. Co., 184 P. 641, 187 P. 410, 
108 Wash. 413. 

Wis.—Terry v. Schmidt, 201 N.W. 
729, 185 Wis. 550. 

56. Hoy v. Tornich, 250 P. 565, 199 
Cal. 545; De Lannoy v. Grammatikos, 
(Cal.App.) 14 P.(2d) 542; Menear v. 
Nutter, (Cal.App.) 12 P.(2d) 138. 

57. Missouri Pac. R. Co. v. Brown, 
32 S.W.(2d) 6383, 182 Ark. 722. 

58. Howard v. Georgia Ry. & Pow- 
er’ Co.) 1387 S.b. 157, 385 GaiApp. 273; 
Farrar v. Hank, 265 S.W. 487, 205 Ky. 
89; Schweig v. Wells, (Mo.App.) 26 
S.W.(2d) 851. 

59. D.C.—Louis v. Washington Ry. 


& Electric Co., 51 App.D.C. 330, 279 F. 


312. 
Ga.—Seaboard Air Line Ry. Co. v. 
Sarman, 144 S.E. 810, 38 Ga.App. 637. 
Idaho.—Butland v. City of Caldwell, 
6 P.(2d) 498, 51 Idaho 483. 
Tll.—Sutton v. Arrow Transfer Co., 
186 Ill.App. 188. 
Ky.—Louisville & N. R. Co. v. Long, 
189 S.W. 435, 172 Ky. 436. 
Mich.—Rotter v. Detroit United 
Ry., 187 N.W. 271, 217 Mich. 686. 
Minn.—Shotts v. Standard Oil Co. of 
Indiana, 232 N.W. 714, 181 Minn. 391; 
Shotts v. Standard Oil Co. of Indiana, 
232 N.W. 712, 181 Minn. 386. 
. Ohio.—Strobel v. City of Cincinnati, 
168 N.E. 548, 32 Ohio App. 333 
Wash.—Burlie v. Stephens, 193 P. 


state the law correctly.®* 


[§ 767] cc. Assumption of Risk. Providing the 
instruction does not purport to cover the whole 
case,°* a particular instruction which ignores the 
defense of assumption of risk®* 
eliminates the defense,°° or which is defective or 


or apparently 


684, 113 Wash, 182. 

60. See supra § 763. 

61. Ala.—Hoffman v. Birmingham 
Ry., Light & Power Co., 69 So. 551, 
194 Ala. 30. 

Cal.—Townsend v. Butterfield, 143 
P. 760, 168 Cal. 564. 

Ind.—Public Utilities Co. v. Wal- 
den, 122 N.E. 591, 69 Ind.App. 623. 

Mo.—Nickelson v. Cowan, (App.) 
9 S.W.(2d) 534; Quinley v. Spring- 
field Traction Co., 165 S.W. 346, 180 
Mo.App. 287. 

N.H.—Taylor v. Thomas, 92 A. 740, 
77 N.H. 410. 


N.Y.—Berckhemer v. Empire Carry- 


ing Corp., 158 N-Y:S, 856, 172 App. 
Div. 866. 
62. Stein v. United Railroads of 


San Mrancis¢co,113, 2: 4663; 859 Cale 
368; Lawrence v. Goodwill, 186 P. 781, 
44 Cal.App. 440; Lamb v. Southern 
Ry.-Co:, 6% ¢S.B.- 958; 864S.Co10G yl sie 
Am.S.R. 1030; Ashby v. Virginia Ry. 
& Power Co., 122 S.E. 104, 138 Va. 310. 

63. Herndon v. Waldon, 47 S.W. 
(2d) 1047, 248 Ky. 312; Chicago, R. 
I. & G. Ry. Co. v. Wentzel, (Tex.Civ. 
App.) 214 S.W. 710. 


64. See supra § 763. 


65. U.S.—Central R. Co. of New 
Jersey v. Monahan, 11 F.(2d) 212. 


Ark.—Warren & O. V. Ry. C 
Ederington, 28 S.W.(2d) 1073, 
Ark 103s 

Cal.—Boin v. Spreckels Sugar Co., 
102 P. 937, 155 Cal. 612;~Towne v. 
Godeau, 232 P. 1010, 70 Cal.App. 148. 


Idaho.—Cnkoveh v. Success Mining 
Co., 166 P. 567, 30 Idaho 623. 


Ind.—Nordyke & Marmon Co. v. 
Whitehead, 106 N.B.. 867, 183 Ind. 7; 
New York, C. & St. L. R. Co. v. Peele, 
164 N.B. 705, 88 Ind.App. 532 [cert 
den 49 S.Ct. 263, ara UiSs 842, 73) Li 
Bd: 988); I By worce Handle Co. Vv. 
Hisey, 96 N.E. 6438, 52 Ind.App. 235. 

Mo.—O’Donnell v. Baltimore & O. 
R. Co., 26 S.W.(2d) 929, 324 Mo. 1077; 
Thompson v. St. Louis & S. F R. Co., 
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192 S.W. 1034, 270 Mo. 87. 
N.C.—Hux v. Reflector Co., 91 S.E. 
Hon, Les NVC Aoe \ 
Okl.—Wichita Falls & N. W. Ry. 
Co. v:-Puckett, 157 BP. 112, 53°Ok1. 463. 
Tex.—Farmers’ Cotton Oil Co. v. 


Barnes, (Civ.App.) 134 S.W. 369. 

66. U.S.—kKatalla Co. v. Rones, 186 
FE, 30, 108:C.C.A..132- [aft 182.5, ene 

Ark.—Louisiana & A. Ry. Co. 
Muldrow, 27 S.W.(2d) 516, ist yeas 
674; Yellow Rose Mining Co.ays 
Strait, 202 S.W. 691, 133 Ark. 206; 
A. L. Clark Lumber Go. v. Johns, 135 
S.W. 892, 98 Ark. 211. 


Ill—Biggs v. Peoria & P. U. Ry. 
Co;, 182° TlliApp. 618. ; 


Ind.—Chicago & BE. R. Co. v. Lain, 
103 N.E. 847, 181 Ind. 386; Standard 
Forging Co. v. Holmstrom, 104 N.E. 
872, 58 Ind.App. 306; Burford v. Dau- 
trich, 103 N.E. 958, 55 Ind.App. 384; 
Chicago & E. R. Co. v. Kiracofe, 95 


1000 [64 C.J.] 


inaceurate, *7 


as misleading,®* confusing,®® or ab- 
stract,’° may, under general rules already consid- 


TRIAL 


ale a 


[§§ 767-769 


able as defective or inaccurate,®° or not applicable 
to pleadings,*! may, under the general rules already 


ered,7* be cured by correct,’ nonconflicting™* in- | considered,’? be-cured by another instruction cor- 


structions sufficiently presenting the defense. 


[§ 768] (3) Evidence’*+—(a) In General. 
the rules already stated*® instructions relating to 
the evidence, which are defective or inaccurate, may 
be cured by other instructions correctly stating the 
law,‘® and accordingly an instruction which fails 
‘to limit the effect of evidence,’* or which might au- 
all or part of the evi- 
wlence,‘* may be corrected by other instructions, 
providing the instructions as a series cor rectly state 


thorize the jury to ignore 


the law.*® 
{§ 769] (b) Presumptions. 


N.B. 1117, 48 Ind.App. 407; South 
Bend Brick Co. v. Goller, 93 N.E. 37, 
46 Ind.App. 531. 

S.C.—Harwell v. Columbia Mills, 98 
aH 324, 112 SiC. 1775) Bramlett +v. 
Southern RyCo-, 82 (S685 04,098" SiC 


67. 
Tarvin, 


Ark.—Bradley Lumber Co. v. 
27 S.W.(2d) 520, 181 Ark. 
TAS Mt Smith, SS. h& oR. ib RR: ‘Conv. 
Moore, 289 S.W. 6, 172 Ark. 353 [cert 
2147 SiCt. 575, 274°U.S. 72871 Wd: 
1315, rey 48 S.Ct. 300, 276 U.S. 5938, 72 
L.Ed. 722}. 

Ill.— Wheeler v. Chicago & W. I. R. 
Co:., 108 N.E. 330, 267 Ill. 306 [aff 182 
TikApp. 194]; Hoffman v. Chicago 
Wood & Coal Co., 162 Ill.App. 332; 
Gorey v. Illinois Cent. R. Co., 153 Tl. 
App. 17. 

Iowa.—Cotton v. Center Coal Min- 
ing Co., 123 N.W. 381, 147 Iowa 427. 


Ky.—Louisville & N. R. Co. v. Hen- 
ry, 180 S.W. 74, 167 Ky. 151. 
Minn.—Johnson v. McLeod, 127 N. 
W. 497, 1120, 111 Minn. 479. 
Mo.—Overby v. Mears Mining Co., 
128 S.W. 818, 144 Mo.App. 363. 
Nev.—Konig v. Nevada-California- 
Oregon Ry., 135) Pi 14i) 36 cNeve isis 


S.Cc.—Tyner v. Atlantic Coast Line 
“R: Co., 146 S.E. 663, 149 S.C. 89; Bald- 
win v. Piedmont Mfg. Co., 86 S’B. Bae 
102 S.C. 402; Booth v. J. G. White 
Engineering Co., 86) Sthtee, LOLS: 
433. 


Tex.—Atchison, T. & S. F. Ry. Co. v. 
Stevens, (Civ. App.) 192 S.W. 304 [aff 
-206 S.W. 921, 109 Tex. 262]; Smith 
v. Webb,, (Civ. App.) 181 S.wW. 81 4; 
Missouri, K. & T. Ry. Co. of Texas 
vV, Mooney, (Civ.App.) 181 S.W. 543; 
J; H. W. Steele Co. v. Dover, (Civ. 
App.) 170 S.W. 809; Guitar v. Randel, 
(Civ. App.) 147 S.W. 642. 


68. Republic Iron & Steel Co. v. 
Hines, 240 F. 77, 153 C.C.A. 113; Ken- 
nay. Calumet, H:.&. Sa. Re Co, 120 


N.E. 259, 284 Ill. 301 [aff 206 Ill.App. 

17]; Engelking v. City of Spokane, 

pt P. 25, 59 Wash. 446, 29 L.R.A.N.S. 
1 


69. Fries v. Chicago, R. Il. & P. Ry. 
Co., 198 N.W. 998, 159 Minn. 328. 

70. St. Louis Southwestern Ry. 
Co. of Texas v. Martin, (Tex.Civ.App.) 
161 S.W. 405. 

"71. See supra § 763. 

72. Edgar Lumber Co. v. Denton, 
‘945 S.W. 177, 156 Ark. 46; Kelly Han- 
idle Co. v. Shanks, 225 S,W. 302, 146 
‘Ark. 208. 

{a] Instructions omitting defense 
of assumption of risk are not cured by 
an erroneous instruction on assump- 


A particular instrue- 
tion as to presumptions which might be objeetion- 


Under 


tions.84 


gence,®® 


tion of risk. Kelly Handie Co. v. 
Shanks, 225 S.W. 302, 146 Ark. 208. 

73. Ark.—Athletic Mining & 
Smelting Co. v. Sharp, 205 S.W. 695, 
135 Ark. 330; Pekin Cooperage Co. v. 
Mixon, 183 S.W. 524, 122 Ark. 272. 


Colo.—Great Western Sugar Co. v. 
Parker, 123: 2: -670;422 “ColosApp. (18; 

Mich.—Lumbert v. Prince, 168 N.W. 
978, 203 Mich. 242, 


Tex.—Pettithory v. Clarke & 
Courts, (Civ.App.) 139 S.W. 989; Chi- 
cago, R. Toa IG Ry CogEn, Forrester, 
(Civ.App.) 137 S.W. 162. 

Vt.—Garfield v. Passumpsic Tele- 
phone Co., 100 A. 762, 91 Vt. 315. 

74 Cure of error in instructions 
on: 

Burden of proof see infra § 770. 
Presumptions see infra § 769. 


Weight and effect of evidence see in- 
fra as) 771 


75. See supra § 763. 


76. Cal.—Treadwell v. Nickel, 
Pda, 194 Cal. 243% 

Ind.—Chicago & E. R. Co. v. Dinius, 
103 N.H. 652, 180 Ind. 596; Baltimore 
& iO. BR. Co. vy. Peck, 114 NB. 475, 68 
Ind.App. 269. 


Miss.—Brewer v. Automobile Sales 
Co., 111 So. 578, 147 Miss. 603. 


R.I.—Demara v. Rhode Island Co., 
103 A. 708. 

Tex.—Harl v. Mundy, (Civ.App.) 
227 S.W. 716 [error refused]. 

Vt.—Lee v. Follensby, 85 A, 915, 86 
Vt. 401. 


77. Sullivan v. Herrick, 140 N.W. 
359, 161 Iowa 148. 


78. Gosman Ginger Ale Co. of Bal- 
timore City v. Keystone Bottle Mfg. 
Co., 106 A. 747, 1384 Md. 860; Missis- 
sippi Cent. R. Co. v. Pillows, 58 So. 
483, 101 Miss, 527; Murray v..Omaha 
Transfer Co., 145 N.W. 360, 153 N.W 
488, 98 Neb. 482, 7 A.L.R. 1343. 


79. Iowa.—In re Workman’s Es- 
tate, 156 N.W. 438, 174 Iowa 222. 

Mass.—Jaglenaski v. Andersen Coal 
png Co., 102 N.E. 62, 214 Mass. 
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Miss.—Louisville & N. R. Co. v. 
gee ee 139 So. 397, 162 Miss, 521. 


vet es v. Whitridge, 133 N. 
NG g 41 


Pa. amine a v. Stotesbury, 100 Pa. 
Super. 523. 


Tex.—Houston & T. 1am (Oley 
Davis, (Civ.App.) 123 ow. 1160. 


Wis.—Steber v. Chicago & N. W. 
Ry. Co., 120 N.W. 502, 139 Wis. 10. 


80. Kruse v. St. Louis, I. M. & S., 


rectly stating the law, providing the instructions as 
a series correctly state the law®* and do not leave 
the jury to choose between two inconsistent instrue- 


The foregcing rules have been applied to instruc- 
tions as to presumption on cause of death,®> negli- 
contributory 
capacity,*® and rebuttal of presumption.*® 

Res ipsa loquitur. 
eral rules hereinbefore stated, a defective or inac- 
curate instruction on the doctrine of res ipsa loquitur 
may, as a general rule, be cured by other instrue- 
tions correctly stating the law,®® provided the in- 


negligence,** testamentary 


In accordance with the gen- 


Ry.) .Co, 133) SW. 841, 9% Ark ase 
Rice v. Detroit Fire & Marine Ins. Co. 
of Detroit, Mich., (Mo.App.) 176 S. 
W. 1113 [quashed 187 S.W. 23]; Lam- 
bert v. Hodgdon, 154 S.W. 450, 172 
Mo.App. 24; Cameron v. Joslyn, 90 A. 
793, 88 Vt. 86. 


81. Louisville & N. R. Co. v. Stud- 
dard, 130 S.E. 532, 34 Ga.App. 570. 


82. See supra § 763. 


83. Tower v. Humboldt Transit Co., 
169, P..227, 176 Cal. 6022 Ham: vaios 
Angeles County, 189 P. 462, 46 Cal. 
App. 148; State ex rel. Detroit Fire & 
Marine Ins. Co. v. Ellison, 187 S.W. 
23, 268 Mo. 239 [quashing (App.) 176 
S.W. 1113]; Noblett v. Harper, (Tex. 
Civ.App.) 136 S.W. 519; Carle v. Nel- 
son, 130 N.W. 467, 145 Wis. 593. 


84 Cummings v. Pennsylvania R. 
Co., 45 F.(2a@) 152. 


85. New York Life Ins. Co. v. Pa-- 
ter, 17 F.(2d) 963; Inspiration Consol. 
Copper Co. v. Bryan, .276 Po 846; 735 
Ariz. 285; Garbush v. New York Life 
Ins. Co., 214 N.W. 795, 172 Minn. 98. 


86. Erie R. Co. v. Murphy, 9 F.(2d) 
525; Crooks v. White, 290 P. 497, 107° 
Cal.App. 304; Hines v. Evitt, 103 S.E. 
865, 25 Ga.App. 606; Ludlow v. Los 
Angeles & S. Ll. R. Co.; 275 P. 592,078 
Utah 513. 

87. Burbee v. McFarland, 157 A. 
538, 114 Conn. 56; Capital Traction 
Go.. vs ‘Crump, 35 App D.C. 169.5 Ans 
derson v. Chicago, R. I. & P. Ry. Co., 
175 N.W. 583, 189 Iowa 739; Parker 
yn Ewood: 8 P.(2da) 340, 1384 Kan. 


88. Schirmer v. Baldwin, 32 S.W. 
(2d) 162, 182 Ark. 581; Van Meter v. 
Ritenour, 141 N.E. 329, 193 Ind. 615. 

89. In re Nelson's Estate, 216 P. 
368, 191 Cal. 280; Burke v. Watts, 
204 P. 578, 188 Cal. 118; Kruse v. 
White Bros., 253 P. 178, 81 Cal.App. 
86; Georgia Ry. & Power Co. v. Shaw, 
149 S.E. 657, 40 Ga.App. 341; Georgia 


Ry. & Power Co. vy. Howell, 113 S.E. 
101, 28 Ga.App. 798; Corelis v. Chica- 
go, B. & Q. R. Co., 244 Ill App. 47. 


90. U.S.—Geneva Mill Co. v. An- 
drews, 11 F.(2d) 924. 


Cal.—Harvey v. San Diego Electric 
Ry. Co., 268 P. 468, 92 Cal.App. 487; 
Lawrence v. Pickwick Stages, North- 
om Division, 229 P. 885, 68 Cal.App. 


N.C.—Hinnant v. Tide Water Power 
Co., 121 S.B. 540, 187 N.C. 288 


Or.—Francisco  v. Cipcies Tours 
Sightseeing Co., 265 P. 801, 125 Or. 
80; Adams v. Albina Engine & Ma- 
chine Works, 192 P. 798, 97 Or. 543. 


S.C.—Bush v. Weston & Brooker 
Quarry Co., 90 S.E. 158, 105 S.C. 509. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


wees 


§§ 769-770] 


structions as a series correctly state the law.*! 


[§ 770] (c) Burden of Proof. In accordance with 
the rules hereinbefore stated,®? a correct instruc- 
tion as to the burden of proof may cure the error in 
a particular instruction which may be objectionable 
as inaccurate or defective,?® misleading,®* or con- 
fusing,®® or too broad,®® or obscure or ‘uncertain, oi 
or inapt,®® or which violates the rule against refer- 


91. Atkinson v. Swords, 74 S.B 
1093, 11 Ga.App. 167; Hilton Quarries 
v. Hall, 158 A. 19, 161 Md. 518. 


92. See supra § 763. 


93. U.S.—Pennsylvania R. Co. 
Olivit Bros., 37 S.Ct. 468, 243 U.S. B74, 
61 L.Ed. 908 [aff 96 A. 589, 88 N.J. 
Law 376]. 

Ariz— Brown v. Jerrild, 239 P. 795, 
29 Ariz. 121. 


Ark.—St. Louis, I. M. & S. Ry. Co. 
aS Gibson, 168 S.W. 1129, 113 Ark. 

%. 

Cai.—Foley v. American Ry. Ex- 
press Co., 232 P. 169, 69 Cal.App. 669; 
Learned v. Peninsula Rapid Transit 
(oO; 293 PP. 591, 49 CalsAnp. 436. 


Conn.—Rutkowski v. Connecticut 
Light & Power Co., 123 A. 25, 100 
Conn, 49. 

Ga.—Brown vy. Kendrick, 135 S.E. 
721, 163 Ga. 149; Sikes v. Sikes, 133 
S.E. 239, 162 Ga. 302; Joiner v. South- 
ern Land Sales Corporation, 124 S.E. 
518, 158 Ga. 752; Ansley v. Ansley, 
114 S.E. 182, 154 Ga. 357; ,Davie.iv. 
MANNE A LOD. Ssh.) oom, 150 Gantt 05 
Hall v. Butler, 98 S.E. 549, 148 Ga. 
812; Scott v. Lathem & Sons, 161 S.E. 
662, 44 Ga.App. 323; Crump y. Knox, 
89 S.E. 586, 18 Ga.App. 437. 


Idaho.—Oliver v. C. F. Ewing Co., 
243 P. 650, 41 Idaho 707. 


Ill.—Bandosz y. A. Daigger & Co., 
255 Ill.App. 494. 


Ind.—Ohio Valley Trust Co. v. 
Wernke, 99 N.E. 734, 179 Ind. 49; 
Terre Haute, I. & E. Traction Co. v. 
Minnick, 147 N.E. 310, 83 Ind.App. 366. 


Iowa.—Ferber v. Great Northern 
Ry. Co., 217 N.W. 880, 205 Iowa 291. 


Kan.—Cusick v. Miller, 171 P. 599, 
102 Kan. 663, L.R.A.1918D 1086; 
Leavens v. Hoover, 145 P. 877, 93 Kan. 
661; Singmaster v. Beckett, 121 P. 
339, 86 Kan. 494. 


Mich.—Monroe State Sav. Bank v. 
Orloff, 205 N.W. 596, 232 Mich. 486. 


Minn.—Manning v. Chicago Great 
Western R. Co., 160 N.W. 787, 135 
Minn. 229. 


Mo.—White v. Poole, 272 S.W. 1021, 
220 Mo.App. 973; Balton v. Knollman 
Paper Co., (App. ) 253 S.W. 433; Wein- 
lein v. Peoples, (App.) 241 S.W. 645. 


Neb.—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266; Nye-Schneider- 
Fowler Co. v. Chicago & N. W. Ry. 
Co., 179 N:W. 508, 105 Neb. 151. 


N.H.—Gaffney v.-Coffey, 124 A. 788, 
81 N.H. 300. 

N.C.—Collins v. Vandiford, 145 S.E. 
235, 196 N.C. 237; Holt v. Wellons, 79 
S.E. 450, 163 N.C, 124. 


Or.—Francisco v. Circle Tours 
epee eoeine Cor, 12653 Bs 80157125 Or. 
0. 


S.C.—Bennett v. Ott, 139 S.E. 853, 
14S. Ci030'7. 


Tex.—Central Exch. Nat. Bank of 
Waco v. First Nat. Bank, (Civ.App.) 
214 S.W. 660; City of El Paso v. 
Wiley, (Civ.App.) 180 S.W. 661; 
Baldwin v. Salgado, (Civ.App.) 135 
S.W. 608 [rev on other grounds 152 
S.W. 165, 105 Tex. 508]. 


Vt.—Mt. Ida School v. Gilman, 123 
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A. 198, 97 Vt. 331; Cameron v. Joslyn, 
90 A. 793, 88 Vt. 86. 

Va.—Craddock Lumber Co. v. Jen- 
kins, 97 S.-H. 817, 124 Va. 167. 

Wis.—Max lL. Bloom Co, v. U. S. 
elias Co., 210 N.W. 689, 191 Wis. 

94 Ala.—Roth Shoe Mfg. Co. v. 
Kartus, 99 So. 772, 19 Ala.App. 612. 

Cal.—Olsen y. Standard Oil Co., 204 
P. 398, 188 Cal. 20. 

Conn.—Asbestos Products Corpo- 
sation v. Matson, 116 A. 680, 97 Conn. 
381. 

Neb.—Nye-Schneider-Fowler Co. v. 


Ciicagor& Na W. Ry. Co; 179, Ni WwW: 
503, 105 Neb. 151. 
N.C.—Sparks v. Sparks, 140 S.E. 


300, 194 N.C. 809. 
Tex.—Owens v. First State Bank 
of Bronte, (Civ.App.) 167 S.W. 798. 
Utah.—Clark v. Los Angeles & S. L. 
R. Co., 275 P. 582, 73 Utah 486. 


95. Jefferson County Burial Soc. 
v. Scott, 136 So. 788, 223 Ala. 384. 


96. Zerbe v. United Railroads of 
ean Francisco, 205 P. 887, 56 Cal.App. 


97. Novy v. Breakwater Co., 92 A. 
668, 89 Conn. 14; Love v. Reynolds, 
128 P. 242, 36 OKI. 297. 


Sia Uae VVillam song Sa ©O.uslys. 
Gainesville & N. W. R. Co., 111 S.E. 
444, 28 Ga.App. 364. 


99. Carpenter v. Burmeister, 273 
S.W. 418, 217 Mo.App. 104; Weinlein 
v. Peoples, (Mo.App.) 241 S.W. 645. 


1. U.S.—O’Boyle v. Northwestern 
Fire & Marine Ins. Co., 49 F.(2d) 713. 


Ala.—Dersis v. Dersis, 98 So. 27, 
210 Ala, 308. 


Cal.—Madigan v. O. A. Hale & Co., 
265 BP. 574, 90 Cal.App. 151. 


Conn.—Stevens v. Smoker, 
788, 84 Conn. 569. 


Iowa.—Kiple v. Incorporated Town 
OF teens 186 N.W. 889, 193 Iowa 

Kan.—Burns vy. Clark, 185 P. 27, 105 
Kan, 454. 

Ky.—Park v. 
220 Ky. 317; 

Mich.—Trudeau v. Boivin, 130 N.W. 
554, 164 Mich. 665. 


Miss.—Ellis v. Ellis, 134 So. 150, 160 
Miss. 345. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 47 
A.L.R. 25; Mary C. Marshall Realty 
Co. v. Zerman, (App.) 296 S.W. 1057. 


N.C.—In re Rawlings’ Will, 86 S.E. 
V9) UT OLIN: Gs 58, Ann.Cas.1918A 948. 


Ohio.—Silberman y. National City 
Bank of Cleveland, 173 N.E. 16, 36 
Ohio App. 442. 

Okl.—Weber v. Weber, 179 P. 31, 74 
Okl. 244. 


Tex.—Owens v. First State Bank 
of Bronte, (Civ.App.) 167 S.W. 798; 
Houston & T. C. R. Co. v. Coleman, 
(Civ.App.) 166 S.W. 685; Stark v. 
Coe, (Civ.App.) 134 S.W. 378; Black 
Vv. Brooks, 129 S.W. 177, 60 Tex.Civ. 
App. 523: 


Utah.—Grow vy. Utah Light & Ry. 
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Schell, 295 S.W. 161, 
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ring the jury to the pleadings,®® or places the bur- 
den on the wrong party.! 

These rules have been applied to instructions om 
the burden of proof as to fraud,? undue influence,” 
negligence,* contributory negligence,°® 
jury,® testamentary capacity,’ 
mistake,® and waiver.+® 

Exceptions to rule. 


cause of in- 
settlement,* mutual 


Under the rules already stat- 


Co., 106 P. 514, 87 Utah 41. 

Wash.—Pierce v. Seattle Electric 
Co., 145 P. 228, 83 Wash. 141 [aff 138 
P. 666, 78 Wash. 167]. 


Wis.—Rost v. Roberts, 192 N.W. 38, 
180 Wis. 207. 


2. Abbott v. Goodyear Tire & Rub- 
ber Co., 3 P.(2d) 56, 116 Cal.App. 665; 
Moll v. Pollack, 8 S.W.(2d) 38, 319 
Mo. 744; Russell v. Sunburst Refining 
Co., 272 P. 998, 88 Mont. 452; Pierce 
v. Seattle Electric Co., 145 PB. 228, 83 


Wash, 141 [aff 138 P. 666, 78 Wash. 
3. Boston Safe Deposit & Trust Co. 
v. Bacon, 118 N.E. 906, 229 Mass. 585. 
vision v. Bennett, 34 S.Ct. 566, 233 U; 
S. 80, 58 L.Ed. 860 [aff 79 S.E. 710, 9& 
Ga.—Murphy v. Georgia Ry. & 
Power Co., 91 S.E. 108, 146 Ga. 297; 
690, 41 Ga.App. 70. 
Ill.—Stewart v. Illinois Cent. R. 
Ind.—Indianapolis Traction & Ter- 
minal Co. v. Thornburg, 125 N.H. 5f,. 


167]. 

4. U.S.—Southern Ry.-Carolina Di- 
Sir 2212 
Barrett v. Southern Ry. Co., 151 S.E- 
Co., 201 Ill.App. 187. 
74 Ind.App. 642. 


Mo.—Brown v. Davis, (App.) 32 S.. 
OS v. Burmeisteér,. 


W.(2d) 145; 
273 S.W. 418, 217 Mo.App. 104. 


$.C.—Hall v. Aiken County, 129 S.. 
BH. 160, 132 S:C2 1420. 


Tex.—Houston & T. C. R. Co. vz 
Coleman, (Civ.App.) 166 S.W. 685. 

5. Cal.—Harvey v. Aceves, 1 P. 
(2a) 104355115 CalApp. 333; Bisey We 
Domeca, 299 P. 794, 114 Cal. App. 42. 


Idaho.—Bryant v. Hill, 264 P. 869, 
45 Idaho 662. 

Ind.—Ohio 
Wernke, 
Murray .v. Cottrell, 
Ind.App. 521. 

Iowa.—Stutzman vv. 
216 N.W. 627, 204 Iowa 1162. 

Kan.—Brackville v. Southwesterm 
Bell Telephone Co., 190 P. 773, 191 P.. 
578, 107 Kan. 130, 329; Barker v. Kan- 
sas City, M. & O. Ry.’ Co., 
88 Kan. 767, 43 L.R.A.N. S. 1121. 

Ky.—Stevenson vy. Illinois Cent. Ru 
os 163 S.W. 747, 157 Ky. 561. 

o.—Woods v. Moffitt, 38 S.W.(2d}) 

526, °325 Mo.App. 801 

S.D.—Morton v. 
89. ; 


Tex.—Beaumont 


Valley Trust Co. vw. 
99 N.E. 734, 179 Ind.. 49- 
141 N.E. 524, 8h 


Traction Ca. v. 


Mapp, 122 S.W. 610, 57 Tex.Civ. Apps. 


Utah.—Grow v. 
Co., 106 BP. 514, 37 Utah 41, 


6. Wheeler v. Missouri Pac; R. Co.,. 


18 S.W.(2d) 494, 322 Mo. 271 [cert den 
50 S.Ct. 27, 280 U.S. 568, 74 L.Ed. 621)... 


7 Noone v. Olehy, 130) N.E: 476). 
297 Ill. 160; In re Rawlings’ Will, 86 
eM 794, 170 N.C. 58, AnmCas. 1918A 


8. Crandall v. 
454, 198 Iowa 139. 

9. Olson y. Burton, (Tex.Civ.App.} 
141 S.W. 549. 

10. Western & Southern Life Ins. 


ee v. Ross, 171 N.E. 212). 9: Ind: A’pp:. 


Mason, 197 N.W. 


Younkerman,. 


129 P. £L5f,. 


HpTacher: 243 N.W. 


Utah Light & Ry.. 


‘ 
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‘ed,‘! a correct instruction on the burden of proof 
will cure the error in another instruction only when 
the instructions, as a series, state the law correctly.” 
Thus an erroneous instruction as to the burden of 
proof cannot be cured by a conflicting instruction 
which correctly states the law,!® nor by an instrue- 
tion on an entirely different matter,t* nor by an 
instruction which accentuates the error.*® 


[§ 771] (d) Weight and Effect. 


with the rules hereinbefore stated,1° instructions on 
the weight and sufficiency of evidence which are de- 


TRIAL 


required by law, 


23 
In accordance | based. 


fective or inaccurate may, as a general rule, be 


11. See supra § 763. 


12. Conn.—Potts.v. Buckley, 115 
AMT 26) 97 .Conn. 174; (Black vv. Hunt, 
115 A. 429, 96 Conn. 663. 

Ga.—FPattillo vy. Mangum, 166 S.E. 
641. 

Tll.—-Williams v. Pennsylvania R. 
©o., 235 TApp. 49. 

Towa.—Grimes Sav. Bank of Grimes 
v. McHarg, 199 N.W. 365, 197 Iowa 
1393. 

N.Y.—Kossoff v. Alt, 193 N.Y.S. 431, 
200 App.Div. 552; Venuto v. Lizzo, 132 
N.Y.S. 1066, 148 App.Div. 164; Jacobs 
Waicadtz, 16) IN. Vesa Sod. 

Tex.—Western Union Telegraph Co. 
v. Rutledge, (Commn.App.) 15 S.W. 
cng) 210 [rev (Civ.App.) 15 S.W.(2d) 
207]. 

Vt.—Newman 
662, 103 Vt. 421. 


13. Cal.—Ogilvie v. AXtna Life Ins. 
Co. of Hartford, Conn., 209 P. 26, 189 
Cal. 406, 26 A.L.R. 116. 


Ga.—Gill v. Willingham, 
108, 156 Ga. 728. 


Idaho.—Shellenberger vy. 
118 P. 508, 20 Idaho 328. 


Ind.—Johnson vy. Samuels, 114 N. 
BH. 977, 186 Ind. 56; Indianapolis Trac- 
tion & Terminal Co. v. Henby, 97 N. 
BH. 313, 178 Ind 239; Pepper v. Mar- 
tiny, 92) NEB 777, 175 Ind.7530: 

Towa.—In re Sexauer’s Hstate, 201 
N.W. 82, 198 Iowa 1378. 

Mo.—Smith v. Kansas City Public 
Service Co., 43 S.W.(2d) 548, 328 Mo. 
979; Meadows v. Wabash Ry. Co., 273 
S.W. 130, 221 Mo.App. 373. 

N.J.—Nemecz v. Morrison & Sher- 
man, 162 A. 622, 109 N.J.Law 517. 


N.C.—Lea v. Southern Public Util- 


v. Kendall, 154 A. 


120 S.E. 


Nourse, 


tIiESe@O.e OT ISHED. “492, Gein. ©, / bills 
Vanderbilt v. Chapman, 94 S.E. 703, 
D7SUNGes a4, 


Ohio.—Smith v. 
82 OhioApp. 177. 


Ward, 166 N.EH. 396, 


‘Utah.—Sorenson vy. Bell, 170 P. 72, 
51 Utah 262. 
14. Fondi v. Boston Mut. Life Ins. 


Co., 112 N.E. 612, 224 Mass. 6; South- 
ern Ry. Co. v. Mason, 89 S.BH. 225, 119 
Va. 256. 


15. Citizens’ Garage Co. v. Wilson, 
(Tex.Civ.App.) 252 S.W. 186. 


16. See supra § 763. 


17. U.S.—Panama R. Co. v. Rock, 
272 F. 649 [rev on other grounds 45 S. 
Ct. 58, 266 U.S. 209, 69 L.Ed. 250]; 
Massee v. Williams, 207 F. 222, 124 
C.C.A. 492. 

Ala.—Conway v. Robinson, 113 So. 
531, 216 Ala. 495; W. 'T. Adams Mach. 
Co. v. South State Lumber Co., 56 So. 
826, 2 Ala.App. 471. 


Ark.—Morris v. Collins, 
963, 127 Ark. 68. 


Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal.App. 42; Lindberg v. Panto- 


LOT Sas 


leon, 274. Ps 1009, 97 Cal.App. 112; 
Gregoriev v. Northwestern Pac. R. 
Co., 273 PB. 76, 95 Cal.App. 428. 


Colo.—Gill v. Schneider, 110 P. 62, 
48 Colo. 382; Sholine v. Harris, 123 P. 
330,'22 Colo.App. 63. 


Ga.—Christopher v. Mooty, 117 S.H 
90, 155 Ga. 286; Rome Ry. & Light 
Co. v. King, 126 S.E. 294, 33 Ga.App. 
383; Lewis v. Home Guano Co., 90 
S.E. 104, 18 Ga.App. 621. 


Ind.—Cleveland, C., C. 
Co. v. Wise, 116 N.H. 299, 186 Ind. 316; 
Chieaso (&- ER. Cos Vv. Dinius: 103. 
N.E. 652, 180 Ind. 596; Public Utili- 
ties Co. v. Cosby, 110 N.B. 576, 60 Ind. 
App. 252; Cleveland, Cy C. & St. LL. 
Ry. Co. v. Jones, 99 N-E. 503, 51 Ind. 
App. 245. 


Mass.—Cereghino v. Giannone, 142 
N.E. 158, 247 Mass. 319; Old Colony 
Trust Co. v. Bailey, 88 N.E. 898, 202 
Mass. 283. 

Mich.—Karahlanian y. MHadshian, 
213 N.W. 710, 288 Mich. 447; City of 
Kalamazoo v. Standard Paper Co., 148 
N.W. 748, 182 Mich. 476. 

Mo.—Looff v. Kansas City Rys. Co., 
246 S.W. 578; Laughlin v. ane 
City Southern "Ry. Co., 205 S.W. 275 
Mo. 459 

Nei eatiaiier v. State Cafeteria, 130 
A. 4, 3 N.J.Misc. 759. 

N.C.—Carmichael v. Southern Bell 
Telephone & Telegraph Co., 78 S.E. 
507, 162 N.C. 333, Ann.Cas.1915A 983. 


Okl.-—Muskogee Electric Traction 
Co. v. Eaton, 152 P. 1109, 49 Okl. 344. 


S.C.—Crawford v. Charleston-Isle 
of Palms Traction Co., 120 S.E. 381, 
126 S.C. 447, 


Tenn.—Fisher v. Travelers’ Ins. Co., 
138 S.W. 316, 124 Tenn. 450, Ann.Cas. 
1912D 1246. 


Wash.—Shish v. Northern Pac. Ry. 
Co., 235 P. 818, 134 Wash. 390; Bram- 
mer v. Percival, 233 P. 311, 133 Wash. 
126; Wiemann v. S. BE. Jackman Ry. 
ae of Seattle, 107 P. 844, 57 Wash. 


Wyo.—McCoy v. Clegg, 257 P. 484, 
36 Wyo. 473. 


18. 
414, 207 Ala. 211. 

Ga.—Jones v. McElroy, 68 S.E. 729 
134 Ga. 857, 187 Am.S.R. 276. 

Ill.— Crisler v. Chicago City Ry. 
Co., 204 Ill.App. 491. 

Ind.—Sherman Vv. Indianapolis 
are ction Co., 96 N.E. 473, 48 Ind.App. 

Ohio.—Raymond vy. Hyer 164 N. 
E. 644, 30 OhioApp. 184 

S.C.—James v. Galiney. Mfze. (Co.; 
155 S.H. 588, 158.S.C. 386. 

19. City of Waycross v. Howard, 
157 S.E. 247, 42 Ga.App. 635; James 
v. Gaffney Mfg. Co., 155 S.E. 588, 158 
S.C. 386. 

20. Jones v. McElroy, 68 S.E. 729, 


GezSt. La Ry. 


out first. finding 


a : 
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corrected by other instructions correctly stating the 
law,!? and this rule has been applied to instructions 
which, standing. alone, might be objectionable as: 
misleading,'® confusing,!® as excluding documentary 
evidence from the jury’s consideration,’® as requir- 
ing a greater?! or lesser?? degree of proof than is 


or as authorizing an inference with- 
facts on which the inference is 


These rules have been applied to instructions 
as to preponderance of evidence,?* expert testi- 


134 Ga. 857, 137 Am.S.R. 276; Darden 
v. City of Washington, 134 S.E. 813, 
385 Ga.App. TTT. 

21. Ariz.—Wilkinson v. Phenix 
Ry. Co. of Arizona, 236 P. 704, 28 Ariz. 
Py 

Cal.—Richmond y. Moore, 
6381) 103° Cal. App. 173: 

Conn.—Hubert v. New York, N. H. 
& H. R. Co., 96 A. 967, 90 Conn, 261: 


Ga.—Gilstrap v. Leith, 102 S.E. 169, 
24 Ga.App. 720. 


Ij].—Hotel Sherman Co. v. Railway 


284 P. 


Terminal & Warehouse Co., 210 Ill. 
ADD. LOT. 
Ind.—Sherma Vv. Indianapolis 


Ty aeuen Co., 96. N.E. 473, 48 Ind. App. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Bacon, 118 N.E. 906, 229 
Mass. 585. 


Wash.—Alstead vy. Kapper, 
Woo; Lao Wes bee 1. 


22. Pfeifer v. Basgall, 211 P. 134, 
112 Kan. -269; Weller v. Advance 
Rumely Thresher Co., 295. P. 482, 166 
Wash. 510. . 


23. Broyles v. 
3 S.W.(2d) 560. 


24. Ark.—Hays v. Williams, 171 
S.W. 882, 115 Ae 406; St. Louis, hi 
M. & S. R. Co. v. Evans, 137 S.W. 568, 
99 Ark. 69. 


Cal.—Bowman v. Motor Transit Co., 
284 P. 443, 208 Cal. 652; Fike v. San 
Joaquin Light & Power Co., 239 P. 
344, 73 Cal.App. 712; In re Guilbert’s 
Estate, 188 P. 807, 46 Cal.App. 55; 
Lawrence v. Goodwill, 186 P. 781, 44 
Cal.App. 440. 


Ga.—Becker v. Donalson, 75 S.E. 
1122, 188 Ga. 634; Harrell v. Forsyth 
County, 73 S.B. 735, 187 Ga. 550; Wy- 
cott v. Macon Ry. & Light Co., 110 S. . 
E. 245, 27 Ga.App. 755; Hill v. Chat- 
tanooga Ry. & Light Co., 93 S.E. 1027, 
21 Ga.App. 104; Home Sav. Bank of 
Columbus v. Massachusetts Bonding 
& Ins. Co., 91 S.E. 494,19 Ga:App. 352. 


Ill.—New York Cent. R. Co. v. Kin- 
sella, 155 N.E. 284, 324 Ill. 339; Hotel 
Sherman Co. vy. Railway Terminal & 
Warehouse Co., 210 Ill.App. 191; Cris- 
ler Vv. Chicago City, Ry. Co.,. 202 any 


236 P. 


Byrne, (Mo.App.) 


App. 491; Coonan v. Straka, 204 Ti. 
App. 17; Grese v. Donk Bros. Coal & 
Coke Co., 147 Ill.App. 284. 

Iowa. 
W. 797, 194 Iowa 377. 


Kan.—Hewey v. Fouts, 139 P. 407, 
91 Kan. 680 [reh den 140 P. 894, 92 
Kan. 268]; Harreld v. Paris, 130 P. 
684, 89 Kan. 131. 


Mich.—Niemann v. Niemann, 196 N. 
W. 331, 225 Mich. 365. 


Mo.—Stolovey v. Fleming, 8 S.W. 
(2d) 832, 328 Mo. 623; Kunkel v. Grif- 
ifith, 29 S.W. (2d) 64, 325 Mo. 392. 


N.D. —Kruckenberg v. Stanton 


Farmers’ Co-op. Elevator Co., 230 N. 
Wey 751 O Oued euroni lls 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 771-172] 


mony,?> undue influence,?* testimony of subseribing 
witnesses,?7 admissions,?® mortality tables,?® infer- 
ences from evidenee,°° and the duty of the jury to 
consider the number of witnesses.?! 


Exceptions to rule. 


Wash.—-Davis v. Associated Fruit 
Co., 238 P. 629, 185 Wash. 614; Shaw 
v. Woodland Shingle Co., 111 P. 1070, 
61 Wash. 56. 

25. Nelson v. Nelson, 146 P. 1079, 
27 Colo.App. 104; Collinson y. Cutter, 
170 N.W. 420, 186 Iowa 276; In re 
Howe’s Estate, 154 N.W. 1001, 172 
Iowa 723; McDonough vy. Freund, 
(Mo.App.) 39 S.W.(2d) 818. 

26. Nelson v. Nelson, 146 P. 1079, 
27 Colo.App. 104. 


27. Schultz v. Schultz, 
105, 316 Mo. 728. 


28. M. J. Webb & Co. v. Watkins, 
93 S.E. 108, 20 Ga.App. 436. 


29. Louisville & N. R. Co. v. Hol- 
land, 55 So. 1001, 173—Ala. 675. 


BOze New. YOLk (C.S& Stijl R: Co. 
v. First Trust & Savings Bank, 153 
N.E.. 761, 198 Ind. 376. 


31. Louisville & N. R. Co. v. Pasch- 
al, 160 S.E. 684, 44 Ga.App. 140. 


32. See supra § 763. 


33. In re Hess’ Estate, 192 P. 35, 
183 Cal. 589; Seitzman v. Srere Corpo- 
ration, 3 P.(2d) 58, 116 Cal.App. 674; 
Galloway v. United Railroads of San 
Francisco, 197 P. 663, 51 Cal.App. 575; 
Sutherland v. Briggs, 166 N.W. 477, 
182 Iowa 1170; City of Flint v. Stock- 
dale’s Estate, 122 N.W. 279, 157 Mich. 
5938; Gulf, C. & S. F. Ry. Co. v. Hous- 
ton, (Tex.Civ.App.) 45 S.W.(2d) 771. 

34. Ala.—Alabama Fuel & Iron Co. 
vy. Minyard, 97 So. 918, 210 Ala. 299. 


Ark.—Cloar v. Earle Compress Co., 
234 S.W. 272, 150 Ark. 419. 

Cal.—Connell v. Higgins, 150 P. 769, 
170 Cal. 541; Rathbun v. White, 107 
PP; 309; 157 Cal. 248; 


Mo.—Conduitt v. 


293 S.W. 


Trenton Gas & 


Electric Co., 31 S.W.(2d) 21, 326 Mo., 


133. 

Ohio.—Korona Jewelry & Music 
House v. Loveland, 157 N.E. 500, 25 
OhioApp. 116. 

35. U.S.—Anaheim Sugar Co. v. T. 
W. Jenkins & Co., 274 F. 504 [cert den 
AD ESiCts, 186, 20 (a1. sa 6097 100 PL. 
421]. 

Ala.—Choctaw Coal & Mining Co. v 
Dodd, 79 So. 54, 201 Ala. 622. 

Ariz.—BE llis v. First Nat. Bank, 172 
P. 281, 19 Ariz. 464. 

Cal.—Dawson, v. Pacific Electric 
Ry. Co., 170 P. 603, 177 Cal. 268; State 
cS ‘ompensation Ins. Fund v. Allen, 285 
P. 1053, 104 Cal.App. 400; Roher v. 
Leonard Sou, ELON rc) 0O aes 357, oC Cal. 
App. 720. 

Conn.—Warner v. McLay, 103 A. 
118, 92 Conn. 427; Taylor v. Mertens, 
74 A. 894, 82 Conn. 595. 


Ga.—Flint River & N. ©. R. Co. v. 
Maples, 73 S.E. 957, 10 Ga.App. 573. 


Tl.—Humphreys v. Collier, 1 Ill. 
297; Hotel Sherman Co. v. Railway 
Terminal & Warehouse Co., 210 Ill. 
App. 191; “Nulsen -v:' Terre Haute 
Brewing Go., 203 Ill.App. 119. 


Ind.—General American Tank Car 
Corporation v. Melville, 145 N.E. 890, 
198 Ind. 529; Wellington v. Reynolds, 
97 N.H. 155, 177 Ind. 49; Jackson Hill 
Coal & Coke Co. v. Van Hentenryck, 
120 N.E. 664, 69 Ind.App. 142; Lou- 


In accordance with the rules 
already stated,?2 an erroneous instruction on the 
weight and sufficiency of evidence will be cured by 
other instructions only where the instructions, as a 
series, correctly state the law;%* and accordingly an 


TRIAL 


In General. 
which, 


isville & S. I. Traction Co. v.—Uloyd, 
105 N.E. 519, 58 Ind.App. 39. 

Ky.—EHagle Distillery v. Hardy, 120 
S.W.' 336. 

Mass.—Bernasconi vy. Bassi, 
BE. 341, 261 Mass. 26. 

Mo.—Kaechelen v. Barringer, 19 S. 
W.(2d) 10338; Stroud, v. Booth Cold 
Storage Co., (App.) 285 S.W. 165; 
Mabe v. Gille Mfg. Co., 271 S.W. 1023, 
219 Mo.App. 234; Franklin v. Kansas 
City, (App.) 260 S.W. 502; Dobbin v. 
Dobbin, (App.) 204 S.W. 918; Medley 
v. City of Jackson, (App.) 200 S.W. 
676; McAnany v. Shipley, (App.) 196 
Sow. 378; Advanee Transfer 'Co. |v. 
Chicago, R. I. & P. Ry. Co., (App.) 
195 S.W. 566. 

N.J.—Haeussler v. Consolidated 
Stone & Sand Co., 127 A. 602, 3 N.J. 
Mise. 159. 

N.C.—Owens vy. Hornthal, 72 S.E. 5, 
TES AINGK OS Villy, 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Penix, 159 P. 1141, 61 Okl. 4. 


Or.—Blue v. Portland Ry., Light & 
Power Co., 117 P. 1094, 60 Or. 122. 


Pa.—Maloy v. Rosenbaum Co., 103 
A. 882, 260 Pa. 466. 


S.C.—Coleman y. Stevens, 117 S.E. 
305,124 SC. 8. 
Tex.—Texas & P. Ry. Co. v. De 
Long, (Civ.App.) 176 S.W. 874. 
Va.—Fulton v. W. R. Grace & Co., 
129 S.BE. 374, 143 Va. 12. 
Wis.—Strang v. City of Kenosha, 
182 N.W. 741, 174 Wis. 480. 


36. Clarke v. New Amsterdam Cas- 
ualty MConwL7i9ue,  9on T80mCali w76; 
Cuthbertson v. Hoffa, 216 N.W. 733, 
205 Iowa 666. 


37. U.S.—Midland Valley R. Co. v. 
Bradley, 37 F.(2d) 666. 

Ala.—Southern Ry. Co. v. Johnston, 
118 So. 680, 22 Ala.App. 629; Jefferson 


158 N. 


Fertilizer Co. v. Burns, 64 So. 667, 
10 Ala.App. 301. 
Ark.—Webb v. Cobb, 288 S.W. 897, 


172 Ark. 255; Johnson v. American 
Bank of Commerce & Trust Co., 261 
S.W. 630, 164 Ark. 301; Bowden v. 
Dennis, 217 S.W. 798, 144 Ark. 642; 
Burke Const. Co. vy. St.. Louis, & S. 
Em. Ry. Go3 214 Sow. 13,139) Ark. 1995 
St. Louis, I. M. & S. R. Co. v. Brogan, 
151 S.W. 699, 105, Ark. 533, 
Cal.—State Compensation MInsur- 
ance Fund v. Lamb, 273 P. 1080, 96 
Cal App: 236; May v.)\Farrell, 271 P: 
789, 94 Cal.App. 703; Smith v. Hol- 
lander, 259 P. 958, 85 Cal.App. 535. 


Ga.—Lovett v. Rowland, 157 S.E. 
889, 43 Ga.App. 53 


Il).—Flynn v. St. Louis Nat. Stock. 


Yards, 165 Ill.App. 646; Dwyer v. 
Chicago City Ry. Co., 153 I1l.App. 463. 


Ind.—Union Traction Co. of Indiana 
v. Haworth, 116 N.E. 753, 119 N.B. 
869, 187 Ind. 451; Toledo, St. L. & 
IWant. sO On ave Miller, 88 N.E. 968, 44 
Ind:App. 227. 

Iowa.—Cox v. Fleisher Const. Co., 
223 N.W. 521, 208 Iowa 458. 

Miss.—Yazoo & M. V. R. Co. v. 
Mullen, 131 So. 101, 158 Miss. 774; 
Pannell y. Glidewell, 111 So. 571, 146 
Miss. 565. 
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erroneous charge will not be cured by a correct but 
conflicting instruction.?* 


~ [§ 772] (4) Invasion of Province of Jury—(a) 
The error in a particular instruction 
standing alone, might be objectionable as 
invading the province of the jury®® in that it amounts 
to a preémptory direction of a verdict,?® or assumes 
facts,?7 or excludes issues, defenses, or evidence,?* or 
comments on the evidence,*® expresses or indicates 


Mo.—Neal v. Caldwell, 34 S.W.(2d) 
104, 326 Mo. 1146; Lovett v. Kansas 
City ‘Terminal Ry. Co., 295 S.W. 895 
316 Mo. 1246; Woodward v. Missouri 
Pac. R. Co:, 295 S.W. 98,316 Mo. 1196 
[eert den 48 S.Ct. 115, 275 U.S. 552, — 
72 L.Ed. 422]; Morrow v. Missouri 
Gas & Electric Service Co., 286 S.W. 
106, 315 Mo. 367; Callicotte v. Chi- 
cago, Re L.é& Pi Rye Co, 204. S3W.5295 


274 Mo. 689; Miller v. Phenix Fire 
Ins. Co. of Paris, France, (App.) 9 
S.W.(2d) 672; Ritchie v. State Board 


of Agriculture, (App.) 297 S.W. 435; 
Hillin v. La Fayette Land & Farming 
Co., (App.) 296 S.W. 243; Asadorian 
v. Sayman, (App.) 282 S.W. 507; Ad- 
pas v. St. Louis-San Francisco Ry. 

(App.) 272 S.W. 984; Mueller v. 
Holekamp: (App.) 260 S.w. 118; Da- 
vis v. Metropolitan St. Ry. Co., CApp.) 
177 S.W. 1097; Gold v. S. Pian Time 
Payment Jewelry Co., 145 S.W. 1174, 
165 Mo.App. 154; Fusselman v. Wa- 
bash R. Co., 122 S.W. 1137, 139 Mo. 
App. 198. 


Mont.—City of Butte v. Mikosowitz, 
102 BP. 593, 39 Mont. 350 


Neb.—Christensen v. Tate, 128 N. 
W. 622, 87 Neb. 848. 


Nev.—Cutler v. Pittsburg Silver 
es ee Mining Co., 116 P. 418, 34 
ev. 45. 


Ohio.—Clark Restaurant Co. v. Rau, 
179 N.E. 196, 41 OhioApp. 23; Reed v. 
Hensel, 159 N.E. 843, 26 OhioApp. q9. 


S.C.—Tyler vy. Atlantic Coast Line 
R. Co., 88 S.B. 541, 104 S.c. 107. 


Tex.—Louisiana Ry. & Nav. Co. of 
Texas v. Eldridge, (Civ. ADR: ) 2938 Sw. 
901; Galveston, H. & S. Ry. Co. ve 
Harris Bros., (Civ. App.) ait S.W. 255; 
El Paso & ‘Southwestern Co. v.. La 
Londe, (Civ.App.) 173 S.W. 890 [error 
den 184 S.W. 498]; Chicago, R. I. & 
G. Ry Col: Swagegerty, (Civ. App.) 
163 S.W. 317; Missouri, K: & T. Ry. 
Co. of Texas ve McCormick, Be App. ) 
160 S.W. 429; Chicago, R. & G. Ry 
Co. v. Oliver, (Civ. App.) ae S.Ww. 853. 
Chicago, R. Tsence Ry. Co. v. De Bord, 
(Civ.App.) 146 S.W. 667 [rev on other 
grounds 192 S.W. 767]; Aloe v. Hall, 
(Civ.App.) 135 S.W. 384 


Utah.—Barry v. Los Ras & S. L. 
Ri Co7-ls9 P70, 1562 Ui tahireg. 


Wash.—Nicolle v. United Auto 
Transp. Co., 244 P. 127, 138 Wash. 48; 
Gilson v. Washington Water Power 
Co., L6ts BS 85255 93 Wash. -480¢ 


W.Va.—Jenkins v. Montgomery, 72 
S.E. 1087, 69 W.Va. 795. 


Wis.—Pennell v. Rumely Products 
Co., 149) N.W. 769, 159 Wis.--1955 


38. Pickwick Stages Corporation vy. 
Williams, 287 P. 440, 86 Ariz. 520; 
Leverett v. Nunn, 115 S.E. 906, 154 Ga. 
877; Georgia Ry. & Power Co. v. 
Shaw, 149 S.H. 657, 40 Ga.App. 341; 
Hess v. McCardell, 166 N.W. 470, 182 
Iowa 1121. 


39. Ross v. McLean, 10 F.(2d) 627, 
56 App.D.C. 62 [cert den 46 S.Ct. 353, 
270 U.S. 656,.70 L.Ed. 784];° Stacy v. 
Brothers, 107 A. 613, 98> Conn. 690; 
Fratto v. Boston Elevated Ry. 1Co, 
119 N.E. 659, 230 Mass. 388; Low v. 
McDonald, 155 P. 748, 90 Wash. 122. 
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‘an opinion on the facts,*" or gives undue prominence 
to particular evidence,4? may, under general rules 
already stated,*? be cured by another instruction, 
providing the instructions as a series state the law 
eorrectly,*? and do not tend to confuse the jury 


by presenting conflicting rules.*4 


[§ 773] (b) Credibility of Witnesses. 
struction on the eredibility of witnesses that in- 
vades the province of the jury may, under the rules 
already stated,*> be cured by a charge clearly in- 


40. D.C.—Chapman Vv. 
Traction< Cos 37 AppsbiCn47 9. 

Ga.—Southern Ry. Co. v. Sams, 71 
0. B. 1206, 136 Ga. 762; Harrell v. 
Hagan Grocery Co., 110 S.E. 410, 27 
GaApp. 733; Howard v. Georgia 
Railroad, 104 S.E. 26, 25 Ga.App. 636. 

Ind.—Steele v. Spanhurst, 98 N.EH. 
733, 50 Ind.App. 564. 

Mass.—Grenda v. Kitchen, 170 N.E. 
'619, 270 Mass. 559. 

N.C.—In re Hardee’s Will, 121 S.E. 
‘667, 187 N.C. 381. 

41. Moore & Brown y. Rea, 288 S. 
SW. 892,172 Ark. 1177. 

42. See supra § 763. 

43. Cal.—Smith v. 
CADP) E25 te eae 

Ga.—Davis v. Walker, 136 S.E. 901, 
163 Ga. 774. 

Tll.—Lindenberger v. Klapp, 
TILApp. 192. 

Mo.—Aiexander vy. Barnes Grocery 
Co., 7 S.W.(2d) 370, 223 Mo.App. 1; 
Kibble v. Ragland, (App.) 263 S.W. 
507; Laughlin v. Gorman, 239 S.W. 
548, 209 Mo.App. 692; Martin v. Wood- 
Yea Inv. Co., 226 S.W. 650, 206 Mo. 
App. 33; Rouden v. Heisler’s Estate, 
(App.) 219 S.W. 691. _ 

Or.—E. H. Moorehouse & Co. v. 
Weister Co., 107 P. 470 [rev on other 
‘grounds 108 P. 121, 56 Or. 126]. 

S.cC.—Wilson v. Moss, 60 S.E. 313, 
7 9NS.ClE120: 

S.D.—Fullerton Lumber Co. v. Hos- 
‘ford, 1176 N.W. 1017, 42 S.D. 642. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Kornegay, (Commn.App.) 227 S.W. 
1100 [rev (Civ.App.) 206 S.W. 708]; 
Adams v. Galveston, H. & S. A. Ry. 
Co., (Civ.App.) 164 S.W. 853; Ft. 
Worth & D. C. Ry. Co. v. Lynch, (Civ. 
App.) 136 S.W. 580. 

44. Ala.—Ha«ale v. 
‘645, 211 Ala. 106. 

Ga—lLa Grange Ice & Fuel Co. v. 
McManamy, 122 S.E. 708, 32 Ga.App. 
195. 

fowa.—Turkington v. Chicago, R. I. 
‘& P. Ry. Co., 194 N.W. 75, 196 Iowa 
°304. 

Mo.—Davis v. Metropolitan St. Ry. 
«Co., (App.) 185 S.W. 1170; Gordy v. 
‘Manufacturers’ Coal & Coke Co., 182 
S.W. 21, 151 Mo.App. 455. 

R.1I—G. W. McNear, Inc., v. Ameri- 
ean & British Mfg. Co., 107 A. 242, 42 
R.L 302. 

W.Va.—Ohio Valley Industrial Cor- 
poration v. H. L. Seabright Co., 160 
S.E. 300. 

45. See supra § 763. 

46. Southern Trust Co. v. Lucas, 
245 F. 286, 157 C.C.A. 478; Ekey v. 
Domecq, 299 P. 794, 114 Cal.App. 42; 
Riedy v. Bidwell, 269 P. 682, 93 Cal. 
App. 202; Edwin Burhorn Co. v. Miner 
D. Woodling Heating & Ventilating 
Co., 160 A. 410, 10 N.J.Misc. 773, 
‘Boyle v. Philadelphia Rapid Transit 
‘Co., 134 A. 446, 286 Pa. 536. 


Capital 


Hollander, 


254 


Brown, 99 So. 


47. Ga-—Central of Georgia Ry. 
‘Co. v. Hartley, 103 S.E. 259, 25 Ga. 
App. 110. 
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structing that the jury are the exclusive judges of 
the weight and sufficiency of the evidence,*® or by 
an instruction otherwise stating the correct rule of 
law,*? providing the instructions as a series correct- 
ly state the law.*§ 


[§ 774] (5) Damages and Amount of Recovery. 


An 


in- 


Ill. Brant v. Chicago & A. R. Co., 
214 Ill.App. 126 [aff 128 N.E. 732, 294 
Ill. 606]; Tindall v. Chicago & N. W. 
Ry. Co., 200 Ill.App. 556; Elliotts v. 
Kidder, 196 Ill.App. 216. 

Ind.—Alexander v. Blackburn, 98 
N.E. 711, 178 Ind. 66, Ann.Cas.1915B 
LOW: 

Nev.—Konig v. Nevada-California- 
Oregon Ry., 185 P. 141, 36 Nev. 181. 

N.J.—O’Connor v. Clawans, 133 A. 
417, 102 N.J.Law 624. 

48. Walsh v. Chicago Rys. Co., 128 
N.E. 647, 294 Ill. 586 [rev 216 I1l.App. 
409]; Weiss v. London Guaranty & 
Accident Co., Limited, of London, 124 
A. 472, 280 Pa. 325. 

49. U.S.—Pheerix Ry. Co. v. Lan- 
dis, 34 S.Ct. 179, 231 U.S. 578, 58 L.Ed. 
37 Gafk 108. 247,13 Ariza s0'eand 
112 P. 844, 18 Ariz. 279]; Kjelsberg v. 
Chilberg, 177 F. 109, 100 C.C.A. 529. 

Ala.—Tomme v. Pullman Co., 93 So. 
462, 207 Ala. 511. 


Cal.—Blackwell v. American Film 
Co., 209: P. 999, 189 Cal. 689; White v. 
Red Mountain Fruit Co., 199 P. 318, 
186 Cal. 335; Brown y. Beck, 220 P. 
14, 63 Cal.App. 686. 

Colo.—Consolidated Lower Boulder 
Reservoir & Ditch Co. v. Alaux, 133 
P. 1046, 24 Colo.App. 377. 


Ga.—Strickland Motor Co. v. Wof- 
ford Oil Co., (App.) 163 S.E. 525. 

Ill—Walsh v. Chicago Rys. Co., 
Lot NET OOS SOs Lu. 8398 [att 2200 Lik 
App. 654]; Garlinski y. Chicago City 
Ry. Coin 25% WKkApp 4145.) Kusturin 
v. Chicago & A. R. Co., 209 I1].App! 
55: | fafi. 122 “NW 522, 287. L.-306); 
Killham y. Chaloupka, 195 Ill.App. 


182. 
Ind.—Shaw v. Union Trust Co. of 
Indianapolis, 137 N.E. 895, 79 Ind. 


277 [transf from 
571, 192 Ind. 410]. 


Ky.—Magowan v. Kentucky Utili- 
ties Co.,; 200 S.W. 367, 179 Ky. 114. 


Md.—Weant v. Southern Trust & 
Deposit Co., 77 A. 289, 112 Md. 463. 

Mo.—Keyes v. Chicago, B. & Q. R. 
Cor, is Swe(20) 7 50,9 826) Mow286% 
Fowlkes v. Fleming, 17 S.W.(2d) 511, 
322 Mo. 718; McQuary v. Quincy, O. & 
kK. C. Ry. Co., 269 S.W. 605, 306 Mo. 
697; Kiefer v. City of St. Joseph, 243 
S.W. 104; Colburn v. Krenning, 220 
S.W. 934; Doyle v. Scott’s Cleaning 
Co., 81 S.W.(2d) 242, 224 Mo.App. 
1168; State ex rel. and to Use of Kib- 
ble v. First Nat. Bank, (App.) 22 S. 
W.(2d) 185; Davis v. Biles, (App.) 21 
S.W.(2d) 201; Polk v. Krenning, 
(App.) 2 S.W.(2d) 107; Campbell v. 
National Fire Ins. Co. of Hartford, 
Conn., (App.) 269 S.W. 645; Hall v. 
Brown, (App.) 259 S.W. 871; Egan 
v. United Rys. Co. of St. Louis, (App.) 
227 S.W. 126; Pearman v. Farmers’ 
Mut. Fire Ins. Co. of Chariton Coun- 
ty, (App.) 214 S.W. 292; Dreibelbiss 
v. Banner, 195 S.W. 68, 196 Mo.App. 
236. 

Mont.—State v. Hoblitt, 288 P. 181, 
87 Mont. 403; Kelley. v. John R. 
Daily Co., 181 P. 326, 56 Mont. 68. 

Pa.—Seeherman y. Wilkes-Barre 


Sup. Ct. 1386 N.E. 


A particular instruction as to damages or the amount 
of recovery which, when standing alone, might be 
inaccurate or defective*® as misleading,°®® confus- 


2 


ing,®! indefinite,°? or too broad or too general,°* 


Co.) 99. TAS 4 2 bb Pay eVvVVianameve 
Pennsylvania Co., 96 A. 461, 251 Pa. 
213; Senft v. MeclIlvain, 43 Pa.Super. 
518. 

S.D.—Leggett v. Dinneen, 167 N.W. 

35, 40° S.D. 336. 

Tex.—Texas Midland R. Co. v. 
Burt, (Civ.App.) 243 S.W. 669; Gal- 
veston, H. & S. A. Ry. Co. v. Sample, 
(Civ.App.) 145 S.W. 1057. 


Wash.—wWiles v. Northern Pac. Ry. 
Co.,,119 PB. 810, 66 Wash. 337. 


* 50. Ala.}—Alabama Great South- 
ern R. Co. v. Flinn, 74 So. 246, 199 Ala. 
ATs 


Ark.—St. Louis Southwestern Ry. 
oP: v. Aydelott, 194 S.W. 873, 128 Ark. 
D) \ 


Cal.—Yolo Water & Power Co. v. 
Hudson, 186 P. 772, 182 Cal. 48; Ward 
v. Del Martini,” 292)" P:~ 192,108 Cah 
App. 745; Countryman vy. California 
Trona, (Co., “70m Ps 1106958 35).CaleApp: 
728; Earl v. San Francisco Bridge 
Co., 160 P. 570, 31 Cal.App. 339. 


Ill.—Carney v. Marquette Third 
Vein Coal Mining Co., 103 N.E. 204, 
260 Ill. 220 [aff 175 Ill.App. 139]; Rus- 
sell) v. .Chicago: City, Ry... -Co., 210) allie 
Avp. 145; Harrold v. Clinton Gas & 
Electric Co., 205 Ill.App. 12; Hoehn 
v. East Side Levee & Sanitary Dist., 
203 Ill.App. 48; Smiley v. Barnes, 
196 Ill.App. 536; Jefferies v. Alex- 
ander, 188 Ill.App. 310 [aff 107 N.E. 
146, 266 Ill. 49]. 

Ind.—Murray v. Cottrell, 141 N.E. 
524, 80 Ind.App. 521. 


Ky.—lIllinois Cent. Ry. Co. v. Bas- 
ham, 209 S.W. 362, 183 Ky. 439. 


Mo.—Crane v. Liberty Foundry Co., 
17 S.W.(2d). 945, 322 Mo. 592; Bolch 
v. H. R. Ameling Prospecting Co., 
(App.). 264 S.W. 32; Hale v. Atkins, 
256 S.W. 544, 215 Mo.App. 380; An- 
derson v. Lusk, (App.) 202 S.W. 304; 
Bridges v. Dunham, (App.) 183 S.W. 
703; Lasater v. St. Louis, I. M. & S. 
Ry. Co., 160 S.W. 818, 177 Mo.App. 534. 


Neb.—Wehnes vy. Roberts, 129 N. 
pe 212, 92 Neb. 696, Ann.Cas.1914A 


Pa.—North v. York Metal & Alloys 
Co., 126 A. 207, 281 Pa. 99. 


S.D.—Bottum vy. Kamen, 180 NW. 
948, 438 S.D. 498. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Miller & White, (Civ. 
App.) 190 S.W. 819. 

Va.—-Homestead Fire Ins. 
Ison, 65 S.E. 4638, 110 Va. 18. 

W.Va.—Crowl v. Buckhannon & N. 
Ry Con sls Sub A bode 925 WaNviaaleee 

Wis.—Cole v. Christenson, 158 N. 
W. 56, 168 Wis. 409. 

51. Crane v. Liberty Foundry Co., 
17 S.W.(2d) 945, 322 Mo. 592; State 
ex rel. and to Use of Kibble v. First 
Nat. Bank, (Mo.App.) 22 S.W.(2d) 
185; Crowl v. Buckhannon & N. R. Co., 
114 S.E. 521, 92 W.Va. 188. 


52. Jackson Hill Coal & Coke Co. 
v. Van Hentenryck, 120 N.E. 664, 69 
Ind.App. 142. 


5S. Jacobs v. Illinois Terminal Co., 


Co. avs 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or too narrow,** or incomplete,®® or which refers to 
the amount of plaintiff’s demand,°* or is objection- 
able as not restricting damages to injuries,®” or as 
permitting consideration of the pecuniary condition 
of plaintiff,°® or is not applicable to the pleadings®® 
or evidence,®° or which does not limit damages to the 
result of the negligence claimed,*' may, under the 


262 Ill.App. 481; Foley v. Detroit. & 
M.. Ry. Co., 159 N.W. 506, 193 Mich. 
233; Miller vy. W. E. Callahan Const. 
_Co., (Mo.App.) 46 S.W.(2da) 948. 


54. Youngblood vy. Southern Ry. 


Co., 149 S.E. 742, 152 S.C. 265, 77 A. 
L.R. 1419. 
55. Ritzman y. Mills, 283 P. 88, 


102 Cal.App. 464. 


56. Louisville & Southern Indiana 
Traction Co. v. Miller, 142 N.E. 410, 
82 Ind.App. 344. 


57. Ward v. De Martini, 
192, 108 Cal.-App. 745. 


58. Roher v. Leonard & Holt, 276 
PESO gods Cal ADD. 2120. 


von City of Et Collins=y. Smith) 
272 P. 6, 84 Colo. 511; Wosoba v. Ken- 
yon, (Iowa) 243 N.W.-569; Kuchen- 
meister v. Los Angeles & S. L. R. Co., 
IMP bseo2 Utah iG. 


60. Ark.—Central Coal & Coke Co. 
v. Barnes, 233 S.W. 683, 149 Ark. 533. 


Cal.—Nielsen v. E. Gottschalk & 
Co., 246 P. 1086, 77 Cal.App. 481. 


Colo.—City of Ft. Collins v. Smith, 
whawe, 6, 84 Coloe.75 11. 


Ill.—Thomas v. Ohio Coal Co., 199 
Tll.App. 50. 


Ind.—Terre Haute, I. & E. Traction 
Co. v. Stevenson, 123. N.E.- 785,.126 
N.E. 3, 189 Ind. 100; Hines v. Nichols, 
130 N.E. 140, 76 Ind.App. 445; Indi- 
anapolis Traction & Terminal Co. v. 
Thornburg, 125 N.E. 57, 74 Ind.App. 
642. 

Mo.—Jasper v. Wabash Ry. Co., 
(App.) 24 S.W.(2d) 243. 


Neb.—Fink v. Busch, 120 N.W. 167, 
83 Neb. 599. 


292 P. 


Utah.—Kuchenmeister v. Los An- 
Peles & US: da. «Rs =Co., (172, Prn257 be 
Utah 116. 


Wash.—Smelser v. Barnes, 215 P. 
369, 125 Wash. 126. 


61. Hilderbrand v. St. Louis-San 
Francisco Ry. Co., 298 S.W. 1069, 220 
Mo.App. 1229. 


62. See supra § 763. 


63. U.S.—City of St. Paul v. Hy- 
slop).174 F.391, 98"C.C.A, 609. 


Ark.—Kelley v. Alexander Lumber 
Co., 4 S.W.(2d) 528, 176 Ark. 1204. 


Cal.—Litherbury v. Kimmet, 195 P. 
660, 183 Cal. 24; Humphfres v. West- 
erm Pac. Ry. Co., 160 BP. 415; 173 Cal. 
428. . 


Colo.—City of Ft. Collins v. Smith, 
272. P. 6, 84 Colo. 511. 


Conn.—Gans vy. L. Olchin & Co., 145 
A. 751, 109 Conn. 164, 68 A.L.R. 428. 


Ga.—Standard Oil Co. v. Parrish, 
151 S.E. 541, 40 Ga.App. 814; Bibb 
Mfg. Co. v. Williams, 137 S.E. 636, 36 
Ga.App. 605; Southeastern Express 
Co. v. Nightingale, 126 S.E. 915, 33 
Ga.App. 515; Southern Lumber Co. v. 
Kennon Lumber Co., 114 S.E. 60, 29 
Ga.App. 130. 

Idaho.—Wyland vy. Twin Falls Canal 
Co., 285 P. 676, 48 Idaho 789. 

Ill.— Hopkins v. Whelan, 217 Ill. 
App. 248; Ainslie v. Biggs, 211 Ill. 
App. 463; McCormick v. Decker, 193 
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Ill.App. 451; Simpson v. Peoria Ry. 
COLTS TGADD. va0ks 


Ind.—Jackson v. Atwood, 140 N.E. 
549, 194 Ind. 56; Grand Trunk West- 
ern Ry. Co. v. Hodsden, 101 N.E. 834, 
54 Ind.App. 175. 


Ky.—Gus Datillo Fruit Co. v. Louis- 
ville & N. R. Co., 11 S.W.(2d) 953, 226 
Ky. 818. 


.Md.—City of Baltimore v. State, 
103 A. 426, 182 Md. 113. 


Mich.—Hamilton v. Stephens, 215 
N.W. 321, 240 Mich. 228. 
Miss.—Cumberland Telephone & 


Telegraph Co. v. Jackson, 48 So. 614, 
95 -Muss. 79: 


Mo.—Eby v. Wilson, 289 S.W. 639, 
645, 315 Mo. 1214, 50 A.L.R. 268; Kidd 
VeMCnleacoy ie tn és be yenOOw Buds: 
W. 1079, 310 Mo. 1 [cert den 46 S.Ct. 
149, 269 U.S. 582, 70 I:MWd. 424]; Mc- 
Intyre v. St. Louis & San Francisco 
Ry. Co., 227 S.W. 104%, -286°>Mo. 234 
[eert den 41 §.Ct. 376, 255 U.S. 573, 65 
L.Ed. 792]; Kalinowski v. M. A. New- 
house & Son, (App.) 53 S.W.(2d) 1094; 
Childers v. National Life & Accident 
Ins. Co., (App.) 37 S.W.(2d) 490; Fry 
v. T. J. Moss Tie Co., 35 S.W.(2d) 962, 
225 Mo.App. 389; Darling & Co. v. 
Fry, (App.) 24 S.W.(2d) 722; Quick v. 
Williams, 271 S.W. 834, 219 Mo.App. 
336; Cecil v. Wells, 259 S.W. 844, 214 
Mo.App. 193; Heather v. City of Pal- 
myra, (App.) 245 S.W. 390; Morrison 
v. McCann-Dowling Realty Co., (App.) 
238 S.W. 506; Haden v. Imperial As- 
sur. Co.,, 198-S.W. 72, 197 Mo.App. 
574; O’Brien v. Burroughs Adding 
Mach. Co., 177 S.W. 811, 191 Mo.App. 
501. 


Nev.—Forrester v. Southern Pac. 
Co.,- 134 BP. 753, 136) 2 - 705, 3.6. Nev. 
247, 48 L.R.A.N.S. 1. 


N.C.—Frady v. Harris County Quar- 
rieseCoy, W5al) SH 2460 19 Se NeCac20e 
Cobia v. Atlantic Coast Line R. Co., 
125_S.E. 18, 188 N.C. 487; Draper v. 
Atlantic Coast Line R. Co., 77 S.K. 231, 
LGA INGOs si0 te 


N.D.—Zilke v. Johnson, 132 N.W. 
640, 22 N.D. 75, Ann.Cas.1913E 1005. 


Ohio.—Mahoning & S. Ry. & Light 
Co. v. Leedy, 136 N.E. 198, 104 Ohio 
St. 487; Hess v. Avon Const. Co., 171 
N.E, 318, 34 OhioApp. 327. 


Ok1.—Midland Valley R. Co. v. Gib- 
son, 221 P. 100, 94 Okl. 193. 


Pa.—Snyder v. Philadelphia & R. 
Ry. Co., 130 A. 398, 284 Pa. 59; Sorg 
v. Frederick, 100 A. 481, 255 Pa: 617. 


S.C.—Rogers v. Wunderlich, 133 S. 
Huot Loos. Oy oO Ga awh Goy@Ow LV 
Goldberg, 113: S: Es 358) .121 S.C. 190. 
Medlin v. Adams Grain & Provision 
Co., 84 S.BE. 867, 100 S.C. 359; Sullivan 
v. Charleston & W. C. Ry. Co., 67 S.E. 
9054 So. S.C 532; 


Tex.—Monzingo v. Jones, (Civ. App.) 
34 S.W.(2d) 662; Quanah, A. & P. Ry. 
Co. v. Johnson, (Civ.App.) 159 S.W. 
406; Galveston, H. & S. A. Ry. Co. 
v. Saunders, (Civ.App.) 141 S.W. 829; 
Missouri, K. & T. Ry. Co. of Texas v. 
Stone, 125 S.W. 587, 58 Tex.Civ.App. 
480. 


Utah.—O’Neill v. San Pedro, L. A. & 
SwlgeR Cow lt4sPri27.3s8 i Utan- 470. 
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general rules already stated,®? be cured by other 
instructions correctly stating the law. 


These rules have been applied to instructions on 
the measure of damages generally,®* damages in ae- 
tions for death,®* special damagres,®® punitive or 
exemplary damages,°® impairment of earning ¢a- 


Wash.—Farnandis v. City of Seat- 
tle, 164 P. 225, 95 Wash. 587; Cald- 
well v. Northern Pac. Ry. Co.,-113 P. 
1099, 62 Wash. 420; Myhra v. Chicago, 


IMR Oo ES ERY nL Os, LZ PSO Soto 
Wash. 1. 
{a] Illustration.—Error in an in- 


struction on the measure of damages, 
in a suit for personal injuries, aris- 
ing from omission of the qualification 
that the jury must first find plaintiff 
was entitled to recover, was cured by 
another that, if she was entitled to 
recover, the jury in estimating dam- 
ages might consider the elements 
enumerated. Van Cleef v. City of 
Chicago, 88 N.E. 815, 240 Ill. 318, 23 
TR. AGN. S. 636, 130 SAIS 275s 


64. Ga.—Central of Georgia Ry. 
Co. v. James, 85 S.E. 920, 143 Ga. 753; 
Atlantic Coast Line R. Co. v. Jones, 
63° S.B. 834, 132-.Ga. 1895 “Davis: Ww. 
Whitcomb, 118 S.E. 488, 30 Ga.App. 
497. 

Ill. McFarlane v. Chicago City Ry. 
Co., 123 N.E. 638, 288 Ill. 476 [aff 212 
Tll.App. 664]; Delohery v. Quinlan, 
210 Ill.App. 321. 


Ind.—Cleveland; C.; C. & St. L. Ry. 
Co. v. Champe, 102 N.E. 868, 55 Ind. 


App. 243; Toledo, St. L. & W. R. Co. 
v. Lander, 95 N.E. 319, 48 Ind.App. 
56. 


Mo.—Lasater v. St. Louis, I. M. & S. 
Ry. Co., 160 S.W. 818, 177 Mo.App. 
534. 


S.cC.—Thornton v. Seaboard Air 


Line Ry., 82 S.E. 433, 98 S.C. 348 [rev 


on other grounds 35 S.Ct. 601, 238 U. 
S. 606, 59 L.Ed. 1485]. 


S.D.—Bottum v. Kamen, 180 N.W. 
948, 48 S.D. 498. 


/ Tex.—Ft. Worth &:-D. C. Ry. Co. v. 
Stalecup, (Civ.App.) 167 S:W. 279. 


65. Florida East Coast Ry. Co.’ v. 
Petérs, 73 So, Wot 72) "Wia. Su Ann: 
Cas.1918D 121; Holt v. Marshall, 
(Iowa) 191 N.W. 294. e 


66. Ala.—Marbury Lumber Co. vy. 
Lamont, 73 So. 923, 198 Ala. 566; Bir- 
mingham Ry., Light & Power Co. v. 
Friedman, 65 So. 939, 187 Ala. 562. 


Conn.—Distin v. Bradley, 76 A. 991, 
83 Conn. 466. 


Ga.—Moore vy. Dowling, 159 S.E. 
780, 48 Ga.App. 558. 


Ill—Anderson y, Fletcher, 228 Ill. 
App. 372. 


Mo.—-Giffin v. Petree, (App.) 46.S. 


W.(2d) 609; Dickensheet. v. Chou- 
teau Mining Co., 202 S.W. 624, 200 
Mo.App. 150; McMillen vy. Elder, 140 


S.W. 917, 160 Mo.App. 399. 


R.I.—Cardarelli v. Providence 
Journal Co., 80 A. 583, 33 R.I. 268. 


$.C.—Lott v. Western Union Tel- 
egraph’Co:, 119 S.E. 870; 127 :S'Co 238. 
Cannon vy. Cox, 82° S.H.: 399, 98 Sic. 
185; Neal v. Southern Ry. Co., 75 S. 
H 405, 92. 8.C:°197--Moore: v.“\Cum- 
mings, 69 S.B. 154, 87.S.C. 166. 


Utah.—Falkenberg vy. Neff, 269 P. 
1008, 72 Utah 258. 


Wis.—Thomas v. .Williams, 121 N. 
W. 148, 139 Wis. 467. 
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pacity,°? pain and suffering,*® mental suffering,®° 
loss of services,’° loss of time,’? prospective dam- | 
ages,** increased damages due to malpractice,“* life 

mitigation of damages,’° 
value,‘’® loss of profits,’7 and duty to minimize dam- 


expectancy,’ 


ages.7§ 
Exceptions to rule. 


67. Ark.—Duckworth vy. Stephens, 
30 S.W.(2d) 840, 182 Ark. 161. 

Cal.—Kraft v. Acme Stevedore Co., 
297 PB. 585, 112 Cal-App. 653. 

Ga.—Wrightsville & T. R. Co. v. 
Joiner, 71 S.E. 126, 136 Ga. 149; Cen- 
tral of Georgia Ry. Co, v. Dumas, 160 
S.E. 814, 44 Ga.App. 152. 

Ill.— Bolle v. Chicago & N. W. Ry. 
Coy 258  WlApp. 645) [cert ‘den, on 
sugg of diminution of record 52 S.Ct. 
6, 76 L.Ed. 1299, and rev 284 U.S. 74, 
SEA SC ISG) Ge Ses OCs Rovalreasa i 

Mo.—Meyers v. Wells, 273 S.W. 110. 

68. Cal.—Ward v. De Martini, 292 
P. 192, 108 Cal.App. 745. 

Ga.—Louisville & N. R. Co. v. Maf- 
Fett, 13S.) 4045 36" (GarAppy 5135 
Georgia Ry. & Power Co. v. Howell, 
113 S.E. 101, 28 Ga.App. 798. 

Mo.—Chilton y. Ralls, 286 S.W. 718, 
220 Mo.App. 355; Wojciechowski v. 
Coryell, (App.) 217 S.W. 638. - 

Or.—Mathews v. City of La Grande, 
2 Si a9 a oo Orns 26. 

Wyo.—Mahoney vy. Pearce, 
446, 38 Wyo. 151. 

69. Garvey v. Metropolitan West 
Side Elevated R. Co., 155 Ill.App: 601; 
St. Louis Southwestern Ry. Co. of 
ees ARS Kirby, (Tex.Civ.App.) 146 
S.W. 

70. ee v. Allegheny Valley 
Story. .Co., 86 A. 287, 238 Pa. 469. 

71. Southern vy. Cudahy Packing 
Co... 159 'S:E. 32; 160 S.C. 496" 

72. Lonnergan v. Stansbury, 129 
P. 770, 164 Cal. 488; City of Char- 
lottesville v. Jones, 97 S.E. 316, 123 
Va. 682; McIlwaine v. Tacoma Ry. & 
Power Co., 129 P. 1093, 72 Wash. 184; 
Matthews v. Town of Sigel, 139 N.W. 
721, 152, Wis, 123. 

73. Stamets v. Wilson, 
300, 89 Ind.App.. 403. 

74. Hartis v. Central of Georgia 
Ry. Co., 119 S.-H. 349, 30 Ga.App. 720; 
Williams v. McCranie, 109 S.E. 699, 27 
Ga.App. 693; Hines yv. Nichols, 130 
N.E. 140, 76 Ind.App. 445. 


75. Keller v. American Bottlers’ 
Pub. Co., 125 N.Y.S, 212, 140 App.Div. 
Silis 

76. Savannah FElectric Coten Vv. 
Groover, 85 S.H. 932, 16 Ga. App. (ib 2% 
Fleming v. Elgin, i, (cae EY Mahi KOLOR, 
114 N.B. 187, 275 Ill. 486. 


77. Gist v. Wyoming Land & Irr. 
Co., 208 Ill.App. 202. 


78. Heath v. Postal Telegraph-Ca- 
ble.Co., 69 S-E. 283, 87 S.©)9219,. 


79. Ala.—First Nat. Bank vy. Stew- 
art, 85 So. 529, 204 Ala. 199. 


Ariz.—Atchison, T. & S. F. Ry. Co. 
v. Gutierrez, 249 P. 66, 30 Ariz. 491. 


Ga.—Tallulah Falls Ry. Co. v. Da- 
vis, 105 S.E. 712, 26 Ga.App, 215; .Cen- 
tral of Georgia Ry. Co. v. Brinson, 88 
S.E. 1003, 18 Ga.App. 113. 

Ind.—Chicago & E. R. Co. v. Fretz, 
90 N.E. 76, 178 Ind. 519. 

Iowa.—Fritz v. Whitlock, 196 N.W. 
943; Parsons y. United States Px- 
press Cos 123 N.W. 776, 144 Iowa 745, 
Zon b R.A.N.S 842; Williams v. Clarke 
County, 120 N.W. 306, 1438 Iowa 328. 


265. P. 


164 N.E. 


The error is not cured unless 
the instructions as a series state the law correct- 
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flicts.8° 
market 


An 


Ky.—Louisville Gas & Electric Co. 
v. Sherman, 261 S.W. 1, 202 Ky. 648; 
Louisville & N. R. Co. v. Long, 189 
S.W. 435, 172 Ky. 436. 


Mass.—Gascoigne v. Cary Brick Co., 
104 N.E. 734, 217 Mass. 302, Ann.Cas. 
LIT Er336: 

Mich.—Hutchison v. Westbrook, 
158 N.W. 135, 191 Mich. 484; Pearson 
v. Schoenberg, 132 N.W. 1011, 167 
Mich. 255. 


Mo.—H. D. Foss & Co. v. Missouri 
Sweets Distributors, (App.) 259 S. 
W. 884; Schafer v. Ostmann, 129 S.W. 
63, 148 Mo.App. 644; Doty v. Quincy, 
OPS KS CRN Cot, LUGS We VE2650136 
Mo.App. 254. 

N.Y.—Lierness v. Long Island R. 
Co., 216 N.Y.S. 656, 217 App.Div. 301; 
Doelger Vv. Battery Park Nat. Bank, 
194 'N.Y.S, 582, 201 App.Div. 515; 
Costello vy. Buffalo General Electric 
Con i0LeN.Y-S., (1.0065, 18 35 -Appabiv. 
48. 

Pa.—Hershey v. H. S. Kerbaugh, 88 
A. 1009,.242 Pa. 227. 

Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, (Civ.App.) 38 S. 
W.(2d) 391. 

Utah.—Burbidge v. Utah Light & 
Traction, Cor, 196 iP: 556, 57 Utah’ 566. 

Wash.—Kincaid y. City of Seattle, 
134 P. 504, 135 P. 820, 74 Wash. 617; 
Sweeney v. City of Seattle, 107 P. 
843, 57 Wash. 678. 

Wis.—Hanson v. 
287, 160 Wis. 511. 


80. Ark.—Western Union  Tele- 
graph Co. v. Baltz; 299 S.W. 377, 175 
Ark. 167; Basin Park Hotel Ass’n v. 
hanes Co., 255 S.W. 302, 160 Ark. 
612. 


Feuling, 152 N.W. 


Ga.—Georgia Ry. & Power Co. v. 
Britt, 119 S.E. 460, 31 Ga.App. 54. 

Mo.—In re Sixth Street, 207 S.W. 
503, 276 Mo. 158;' Hill v. S. S. Kresge 
Co., 217 S.W. 997, 202 Mo.App. 385. 

Tex.t-Ely-Walker Dry Goods Co. 
v. Colbert, 124 SW. 705, 58 Tex.Civ. 
App. 561. 

Va.—Windsor y. Carlton, 118 S.E. 
222, 1386 Va. 652. 


81. Cal.—Galwey v. Pacific Auto 
Stages, 273 P. 866, 96 Cal.App. 169; 
Nichols y. Nelson, 252 P. 739, 80 Cal. 
JAppy b90; 2 

Conn.—Dunn vy. Poirot, 118 A. 33, 97 
Conn: 713: 


Tll.—_ Chicago, etc, R. Co. v.: White, 
70 N.E. 588, 209 Ill. 124; Rock Island 
v. Starkey, 59 N.H. 971, 189 Ill. 515; 
Hinton v. Muhlman, 201 I1l.App. 177. 


Ind.—Davis v. Babb, 125 N.H. 403, 
190 Ind. 173; Edwards Mfg. Co. v. 
Stoops, 102 N.E. 980, 54 Ind.App. 361. 


Iowa.—Meyer y. Standard Tel. Co., 
92 N.W. 720; Webber v. Sullivan, 12 
N.W. 319, 58 Iowa 260. 


Kan.—Koontz v. Weide, 208 1 ery Uastia le 
111 Kan. 709. 


Ky.—McGeough vy. Lewis, 53 S.W. 
(2d) 544, 245 Ky. 368; City of Louis- 
ville v. Dahl, 185 S.W. 1127, 170 Ky. 
281; Bramel y. Bramel, 39 S.W. 520, 
101 Ky. 64, 18 Ky.L. 1074. 


Md.—Moore vy. McDonald, 12 A. 117, 
68 Md.° 321. 


“48 S.W.(2d) 413; 
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ly,7® and merely giving a correct instruction will not 
eure the error in an instruction with which it con- 


[§ 775] (6) Definition and Application of Terms. 
instruction which is erroneous because omit- 

ting to define or apply,*t or which erroneously de- 
| fines or applies, a particular term or phrase,°? may, 


Mo.—Moran v. Atchison, T. & S. F. 
Ry: Co:,.148° S.W.(2d) 881. -Leert yder 
53 S.Ct. 21]; State ex rel. Sapping- 
ton v. American Surety Co. of New 
York, (Mo.App.) 41 S.W.(2d) 966; 
Murphy v. Loeffler, 39 S.W.(2d) 550, 
327 Mo. 1244; Thompson vy. St. Louis 
& S..F. R. Co., 192 .S.W. 1034, 270 Mo. 
87; Dickherber v. Turnbull, (App.) 31 
S.W.(2d) 2384; Cook v. Cooksey, 
(App.) 300 S.W. 1034; Moseley-Com- 
stock. Realty “Co. ‘v.. .McClelland, 
(App.) 294 S.W. 103; Scharff v. Stand- 
ard Tank Car Co., 264 S.W. 56, 214 
Mo.App. 658; Duerkob v. Brown, 
(App.) 255 S.W. 962; Wamsganz v. 
Blanke-Wenneker Candy Co., (App.) 
216 S.W. 1025; Moore v. Wabash R. 
Cos, 2137. ISAW bso 5 SaMio App. bee 
Leach v. St. Louis & S. F. R. Co., 118 
S.W. 510, 137 Mo.App. 300. 


N.C.—Western Carolina Power Co. 
v. Hayes, 136 S.B.353; 193 N.C. 104: 


Tex.—Kuntz v. Spence, (Civ.App.) 
Wolnitzek v. Lewis, 
(Civ.App.) 183 S.W. 819; Missouri, 
Cte URE Col ve WiOlf,, 89) S-VWiametes ea 
Tex.Civ-App. 381. 

Utah.—Geary v. Cain, 255 P. 416, 69 
Utah 340. 

Va.—Bourne v. Richardson, 113 §&. 
E. 893, 133 Va. 441. 


Wash.—James v. Pearson, 
852, 64 Wash. 263. 

s2. U.S.—Metropolitan Life Ins. 
tk v. Hartman, 183 F. 975, LOGSCLCLAS 
315. 


del G35: 


Cal.—Boa vy. San Francisco-Oakland 
Terminal, Rys., 187 BP. 2 £82 Calor. 
Hearne v. De Young, 64 P. 576, 132 
Cal. 357; Garrison v. Pearlstein, 229 
P. 351, 68 Cal.App. 334; White v. Cov- 
ell, 227 P. 196, 66 Cal. App. 732. 

Colo.—Colorado Springs & I. Ry. 
Co. varAllen;9135 BP: 790, 55 Color 80a% 
ioe V.. Morris, 28) Po. 85; Pe |Golas 

Conn.—Brown vy. Page, 119 A. 44, 98 
Conn. 141. 

Ga.—Southern Ry. Co. 
S.E. 590, 28 Ga.App. 792 [rev on oth- 
er grounds 118 S.E. 53, 155 Ga. 579, 
tie Sup. Ct. conformed to 1418 S.E. 


v. Ray, 113 


T1l.—Burech v. Lockwood, 247 Il. 
App. 66; Pusateri v. Chicago City 
Ry. Co., 156 Tll.App. 578. 

Ind.—Huntington Light & Fuel Co, 
Vv. ‘Spell, 171° NiB. 31155185" Ind! 30F 


Iowa.—Ainsworth Sav. Bank  y. 
Colthurst, 195 N.W. 581, 197 Iowa 363; 
ne v. Lynch, 136 N.W. 714, 155 Towa 

Kan.—Davies v. Lutz, 205 P. 637, 
110 Kan. 657. 


Mich.—Gardner v. Russell, 179 N. 
W. 41; 211 Mich. 647; Taylor View BEES 
diana & Michigan Blectric Cole dl 
N.W. 739, 184 Mich. 578, L.R.A.19150 
294; Thompson Vv. Loyal Protective 
Ass'n, 132 N.W. 554, 167 Mich. 31. 

Mo.—Bond vy. Williams, 214 S.w. 
202, 279 Mo. 215. 


N.C.—Reynolds v. Palmer, 83 S.B. 
755, 167 N.C. 454; Hardy vy. Mitchell, 
HP SMIDE 225; 161 N.C. So Ls 

_ Tex.—-Texas Employers’ Ins. Ass’n 

Brock, (Commn.App.) 36 S.W.(2d) 


peek Tyce tS OS 0 See OD a eS A 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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under general rules already considered,®** be cured 
by another instruction, provided the instructions as 
a series correctly state the law,*+ and do not tend to 
confuse the jury by inconsistent statements of the 


law.®5 


These rules have been applied among other instane- 
or omitting to define, 


es, to instructions defining, 


704 [vacating (Civ.App.) 26 S.W.(2d) 
322]; Renshaw v. Sullivan, (Civ. App.) 
14 S.W.(2d) 919; Littlefield v. Clay- 
ton Bros., (Civ.App.) 194 S.W. 194 
Lrev on other grounds (Commn.App.) 
244 S.W. 509]; Parker v. Naylor, 
(Otaen) 151 S.W. 1096; Texas & 
NO Co. v. Reed, 116 S.W. 69, 54 


'Tex. een App. 26; Rice v. Dewberry, 
(Civ. App.) P53 Sw. 715; Fordyce v. 
ERey, 21° SWS il. 2 Dex Ciy.App. 

Wyo.—Chicago & N. W. Ry. Co. v. 
OLE P. 288,208; PP. 28ng 830 WYO. 
200. 

83. See supra § 763. 

84 Leedy v. Wolf, (Mo.) 199 S.W. 
1002; Cincinnati Traction Co. v: 


Johnson, 32 Ohio Cir.Ct. 594. 


85. Sweezy v. Collins Northern Ice 
Co., 187 N.W. 84, 171 Mich. 75. 
86. Dickherber y. Turnbull, (Mo. 


App.) 31 S.W.(2d) 234. 


87. Moran vy. Atchison, T. & S. F. 
Ry. Co., (Mo.) 48 S.W. (24) 881 [cert 
den 53 S.Ct. 21]. 


88. Cal—Boa y. San Francisco- 
Oakland Terminal Rys., 187 P. 2, 182 
Cal. 93; Gotsch v. Market St. Ry., 265 
P. 268, 89 Cal.App. 477. 


Conn.—Stickney vy. Epstein, 123 A. 
1, 100 Conn. 170; Huber v. H. R. Doug- 
las, Inc., 108 A. 727, 94 Conn. 167. 


Ga.—Southern Ry. Co. v. Ray, 113 
S.E. 590, 28 Ga.App. 792 [rev on oth- 
er grounds 118 S.E. 53, 155 Ga. 579, 
op rs Sup. Ct. conformed to 118 S.E. 
ATH. 


Iowa.—Gipe vy. Lynch, 136 N.W. 714, 
155 Iowa 627. 


Ky.—City of Louisville v. Dahl, 185 
S.W.°1127, 170 Ky. 281. 


Mo.—Muehlhausen y. St. Louis R. 
Co., 2 S.W. 315, 91 Mo. 332; Neagle v. 
City of Edina, (App.) 53 S.W.(2d) 
1077; Moore v. Wabash R. Co., 137 
S.W... 5, 157. Mo.App... 53; - Waller .v. 
Missouri, etc., R. Co., 59 Mo.App. 410. 


Tex.—Texas & P. Ry. Co. v. Bald- 
win, (Civ.App.) 25 S.W.(2d) 969, [aff 
(Commn.App.) 44 S.W.(2d) 909, cert 
den 53 S.Ct. 11]; Texas & N. O. R. 


po. v. Reed, 116 S.W.. 69, 54 TexCiy. 


App. 26. 

89. Brown v. Page, 119 A. 44, 98 
Conn, 141. 

90. Bond y. Williams, 214 S.W. 202, 


279 Mo. 215; Custer v. Kroeger, 240 
S.W. 241, 209 Mo.App. 450 


91. Western Carolina Power Co. v. 
Hayeswus6ias. Hs 353 193 eN CC) 1104. 


92. Cal.—White v. Covell, 227 P. 
196, 66 Cal.App. 732. 


Colo.—Colorado Springs & I. Ry. 
Conv. Allen, 135 Po 790, 55 Colo: 399i: 
Tll.— Pusateri v. Chicago City Ry. 
Co., 156 Ill.App. 578. 
Ind.—Huntington Light & Fuel Co. 
v. Spell, 111. N.E. 311, 185 Ind. 30. 
Mich.—Taylor vy. Indiana & Michi- 
gan Electric Co., 151 N.W. 739, 184 
Mich. 578, L.R.A.1915E 294. 
Mo.—Lieach v. St. Louis, etc., 
Co., 118 S.W. 510, 137 Mo.App. 300. 
Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 1287 .P. 238,, 238 P.. 287, 33., Wyo; 
200. ; 
$3. Burch v. 
App. 66. 


IR 


Lockwood, 247 Ill. 


' 673, 166 Ga. 156; 


TRIAL 


“accommodation 


94 State ex rel. Sappington v. 
American Surety Co. of New York, 
(Mo.App.) 41 S.W.(2d) 966. 


95. Renshaw _yv. Sullivan, 
Civ.App.) 14 S.W.(2d) °919. 


96. Necessity of withdrawal of er- 
roneous instruction see supra § 763. 


Presumption that jury followed in- 
yh acai see Appeal and Error § 
TAT. 


97. U.S.—Patterson Transfer Co. 
Vee ochiugrleit,e2520H, oo, 164 C.C2A. 
283; Emens v. Lehigh Valley R. Co., 
223 F. 810. 


Ala.—J. C. Byram & Co. v. Livings- 
ton, 148 So. 461; Alabama Power Co. 
v. Bruce, 96 So. 346, 209 Ala. 423; 
United States Casualty Co. v. Perry- 
man, 82 So. 462, 203 Ala. 212; Reiter- 
Connolly Mfg. Co. Vv. Hamlin, 40 So. 
280, 144 Ala. 192; Huckabee v. Shep- 
herd, 75 Ala. 342; Donnell v. Jones, 
52 Am.D. 194, 17 Ala. 689; Smith v. 
Maxwell, 1 Stew.&P. 221. 


(Dex: 


Ark.—St. Louis, ete, R. Co: v. 
Stamps, 104 S.W. 1114, 84 Ark. 241. 
Cal.—Handley v. Lombardi, (App.) 


9 (B20) 867; Robinson  veesmith- 
Booth=Uisher. Co: 164) Po 32:9, 32 Cail: 
App. 735; Boyce v. Gordon, 106 P. 264, 
11 Cal.App. 771. 


Conn.—Craney v. Donovan, 111 A. 
796, 95 Conn. 482; Foote v. Brown, 
70 A. 699, 81 Conn. 218. 


Fla.—Palatine Ins. Co. v. Whitfield, 
74 So. 869, 73 Fla. 716. 


Ga.—Chauncey v. Barlow, 142 S.E. 
McGarr v. Green, 
84 S.E. 435, 143 Ga. 97;. Central of 
Georgia Ry. Co. v. Ray, 65 S.E. 281, 
133 Ga. 126; Rowe v. Spencer, 64 S.E. 
468, 132 Ga. 426; Southern R. Co. 
v. Holbrook, 53 S.E. 203, 124 Ga. 679; 
Harrison v. Carswell, Moxley & Son, 
130 S.E. 694, 34 Ga.App. 630; Barker 


'y. Green, 130 S.E. 599, 34 Ga.App. 574; 


Payne v. Allen, 110 S.E. 345, 28 Ga. 
App. 8 [rev on other grounds 116 S.E. 
640, 155 Ga. 54, op conformed to 116 
S.E. 642]; Keaton v. State, 107 S.E. 
599, 27 Ga.App. 164; Ivey v. Louis- 
ville & N. R. Co., 89 S.E. 629, 18 Ga. 
App. 434; Central of Georgia Ry. Co. 
v. Garrison, 77 S.H. 1938, 12 Ga.App. 
369. / 

Ill.—Mengelkamp v. Consolidated 
Goal Con o£02) NE.) 756, 259 11.805 
{aff 173 Ill.App. 370]; Skulimowski v. 
Deahl, 169 Ill.App. 355; Roberts v. 
Patterson, 77 Ill.App. 394. But see 
Hughes v. Eldorado Coal & Mining 
Co., 197 Ill.App. 259 (holding that 
an erroneous oral instruction involv- 
ing the statement of the opinion of 
the trial judge as to the sufficiency of 
the evidence to prove a contested fact 
is not cured by directing the jury to 
disregard such instruction). 

Ind.—Pittsburgh, ete, R.. Co. v. 
Noftsger, 47 N.E. 332, 148 Ind. 101; 
PEI Aor OrTry. 20eune,., Liss: “Sloo ay, 
Roberts, 7 Ind. 128; Fairfield v. 
Browning, 1 Ind. 322, Smith 141; 
Gronour v. Daniels, 7 Blackf. 108; 
Fuelling v. Fuesse, 87 N.E. 700, 438 
Ind.App. 441. 

Iowa.—Reinertson v. Struthers, 207 
N.W. 247, 201 Iowa 1186; Stodgel v. 
Elder, 154 N.W. 877, 172 Iowa 739. 


Ky.—Scott v. Com., 93 S.W. 668, 29 
Ky.L. 671. 


. Mass.—Lane v. Flint, 104 N.B. 570, 


_Friedman-Doscher Co., 
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party,’8* “assumption of risk,”’* 


“contributory negligence,”’® “inevitable accident,”®® 
“malice,”®° “market value,”®! “negligence,”®? “prob- 
able cause,”®* “proximate cause,”®* and 


[§ 776] b. By Withdrawal or Correction.°° 
error in a charge is, as a general rule, cured where 
the court subsequently withdraws or corrects it,°* 


2995 


An 


“waiver. 


217 Mass. 96; Rudberg v. Bowden 
Felting Co., 74 N.E. 590, 188 Mass. 
365; Com. v. Clifford, 13 N.E. 345, 


145 Mass. 97. 


Mich.—Burton Tp. v. Wilson, 241 
N.W. 815, 258 Mich. 22; Chaddock v. 
Tabor, 2. N.W.21093% 115>/Michs 275 
Atherton v. Bancroft, 72 N.W. 208, 
114 Mich. 241; Wenzel v. Johnston, 
70 N.W. 549, 112 Mich. 243. 


Mo.—Deckerd v. Wabash R. Co; 
S.W. 982, 111 Mo.App. 117. 


N.J.—Mesgleski v. Public Service 
Co-ordinated Transport, 160 A. 321, 10 
N.J.Mise. 766; Worthington v. Clark, 
156 A. 314, 9 N.J.Misc. 1020. 


N.Y.—J. R. Alsing Co. v. New Eng- 
land Quartz, etc., Co., 66 N.H. 1110, 174 
Niyi 586" [afi-73" NoY.S.9347," 66, App: 
Div. 473]; Desmond-Dunne Co. v. 
56/ UN. E995, 
162) N.Y. 486, faff’ 45 NJY.S. T1146 
App.Div. 141]; Brandt v. Morning 
Journal Assoc., 80 N.Y.S. 1002, 81 App. 
Div, 183" (aft 69-aNeE 120, We Nee 
544]; Reilly v. Brooklyn Heights R. 
Coz 72 N.Y.S. 1080,.65 App. Div. -4535 
Zingrebe v. Union R. Co., 60 N.Y.S. 
913, 44 App.Div. 577; Hart v. Ryan, 
6 N.Y.S. 921, 53 Hun 638, 3 Silv.Sup. 
415; Coles v. Interurban St. R. Co., 
97 N.Y.S. 289, 49 Mise. 246; Pollock 
v. Brooklyn, ete:,“R. Co; 15 IN2Y.S)189, 
60 Hun 584 [aff 30 N.E. 1150, 133 N.Y. 
624]; Zent v. Watts, 1 N.Y.S. 702, 
49 Hun 605. 


N.C.—Jones v. Atlantic Coast Line 
RiCo:, 3948... 2422 1904 NY Co ae 


Ohio.—Pecsok v. Millikin, 173 N.E. 
626, 36 Ohio App. 543; Columbus R. 
Co. v. Connor, 27-Ohio Cir.Ct. 229. 

Okl.—Tankersley v. Ferrin, 238 P. 
853, 113 Okl.’68. 


Pa.—Goldberg Vv. Philadelphia 
Rapid Transit Co., 149 A. 104, 299 Pa 
79; McKnight y. S. S. Kresge Co., 132 
A. 575, 285 Pa. 489; Wally v. Clark, 
106 A. 542,.263 Pa. 322; Strond v. 
Smith, 45 A. 329, 194 Pa. 502; Som- 
mer v. Gilmore, 31 A. 884, 168 Pa. 117; 
Sergeant v. Martin, 19 A. 568, 133 Pa. 
12:25 


85 


Sich TROOL, 
141 S.E. 90, 142 S.C. 492. 
Tenn.—Memphis. St. R. Co. v. 


Bailey, 6 Tenn.Civ.App. 105. 


‘Tex.—Cheek v. W. H. Nicholson & 
Co., (Civ.App.) 146° S.W. 594; Interna- 
tional & G. N.) R. Cot v. Ford,’ (Civ. 
App.) 118 S.W. 1187; Ramm v. Gal- 
veston, etc., R. Co, (Civ.App.) 92:°S. 
W. 426; Yoakum v. Mettasch, (Civ. 
App.) 26 S.W. 129. 


Vt.—Cole v. North Danville Co-op. 
Creamery Ass’n, 151 A. 568, 103 Vt. 32; 
Dyer v. Lalor, 109 A. 30, 94 Vt. 103; 
Davis v. Central Vermont Ry. Co., 92 
A. 973, 88 Vt. 460; Barrell v. Dickin- 
son, 74 A. 234, 82 Vt. 551. 


Wash.—Lemman vy. Spokane, 80 P. 
280, 38 Wash. 98. 


Wis.—Brennan vy. Healy, 145 N.W. 
641, 157 Wis. 37; Neumeister v. God- 
dard, 103 N.W. 241, 125 Wis. 82. 


{a] MDlustrations.—(1) Error, if 
any, in submitting particular allega- 
tion of negligence, is cured by with- 
drawing it after the jury had de- 
liberated overnight. Cole v. North 
Danville Co-op. Creamery Ass’n, 151 
A. 568, 103 Vt. 32. (2) In an action 
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even though the jury are not told that the first in- 
Both a withdrawal of 
the erroneous charge and the giving of a correct 
charge have been held necessary to correct the er- 
The withdrawal must be ex- 
press,t and unqualified,? and in language so explicit 
as to preclude the inference that the jury might have 
been influenced by the erroneous instruction.* 


[§ 777] 5. Construction of Particular Instruc- 
In the notes will be found illustrative cases 
in which the courts have construed instructions on 
such matters as the issues of burden of proof,* 
credibility of witnesses,® damages,® duty of the jury 


struction was inecorrect.?8 


ror in some eases.°? 


tions. 


TRIAL 


to find a verdict under both general and special charg- 
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es,? negligence,? ownership,® plea of privilege,’ suf- 
ficiency of pleadings,11 and undue influence.*? 
instruction permitting a recovery under the declara- 
tion will be construed to mean so much of the declara- 
tion as was not excluded by the court.** 
tion that plaintiff is not required by law to prove 
all the counts of his declaration, but it is sufficient 
if he prove one or more of the same as alleged there- 
in by a preponderance of evidence, is not subject 
to an interpretation as permitting recovery if plain- 
tiff proved one or two things in one or more of the 
various counts.14 
used in instructions have also been construed.t*-°? 


An 


An instrue- 


Particular words and phrases as 


IX. ATTENDANCE, CUSTODY, CONDUCT, AND DELIBERATIONS OF JURY? 


[$ 778] A. Attendance and Custody in General— | 1. Presence of Jury during Proceedings.” 


for slander, an instruction, reciting 
that, “by this [defendant’s] alleging 
that the words he uttered were true, it 
follows the plaintiff’s allegation that 
they were false is practically ad- 
mitted, that is, it is not admitted by 
defendant, but it means that the de- 
fendant, having pleaded the truth, 
must take the burden of proof in prov- 
ing their truth,’ while incorrect as to 
the first statement, cannot be deemed 
erroneous and misleading, for the first 
statement as to admission was with- 
drawn. Craney v. Donovan, 111 A. 
796, 95 Conn. 482. ; 


[b] Erroneous statement of testi- 
mony (1) may be cured where the 
court afterward informs the jury that 
they must rely on their own recol- 
lection of the testimony (Larbig v. 
Peck, 74 N.Y.S. 602, 69 App.Div. 170 
[fate 6OGeN.m. dad 74 Nove 513 li (Coles 
v. Interurban St. RR: Co., 97 N.Y-:S, 289, 
49 Misc. 246), (2) or says that he will 
not undertake to state the testimony 
(American Min., etc., Co. v. Converse, 
56 N.E. 594, 175 Mass. 449). 


98. Tonner v. Spears-Wells Ma- 
chinery Co., (Cal.App.) 14 P.(2d) 1051. 


99. Brothers v. Brothers, 94 So. 
175, 208 Ala. 258. 


1. Wenning vy. Teeple, 41 N.E. 600, 


144 Ind. 189; Martin v. Forty-Second 
St, ete Rw Co, 104 Niy.S. (840,64 
Misc. 645, 


2. Meyer v. Clark, 45 N.Y. 285 [rev 
2 Daly 497]. 


3. Ga.—Atlanta, ete., Air-Line R. 
Co. v. McManus, 58 S.E. 258, 1 Ga. 
App. 302. y 

Mo.—New Albany Woolen Mills v. 
Meyers, 43 Mo.App. 124 (holding that, 
where the withdrawal is made in such 
manner that the attention of the jury 
is not specifically directed to it and 
the verdict shows that the jury did 
not regard the withdrawal, it is re- 
versible error). 


N.Y.—Whitten v. Fitzwater, 29 N. 
HO, 298, 129 Ney. 626 imem,) 3° SilvcA. 
600; Phillips v. New York Cent., etc., 
RU, Cou 2 NEBL OSS, 2 ON. 6). mena, 
3 Silv.A. 467; Chapman v. Brie R. 
Cony 5s NEY. oN Oeitevae ds Dhomps ce: 
526); Meyer v. Clark, 45 N.Y. 285; 
Galino xv. Fleischmann Realty, etce., 
Co., 115 N.Y.S. 334, 130 App.Div. 605; 
Ladiew v. Sherwood Metal Working 
Co... 1097 N.Y.Ss, 47:7, 125 App. Div.. 65; 
Orendorf v. New York Cent., etc, 
R. Co., 104 N.Y.S. 222, 119 App. Div. 
638. 


Ohio.—Pennsylvania Co. v. Hart, 


[By James R. Winson ] 


128 N.E. 142, 101 Ohio St. 196. 
Tenn.—Memphis St. R. Co. v. 
Bailey, 6 Tenn.Civ.App. 105. 


[a] Illustration. — A withdrawal 
from the jury of the part of the 
“statement of claim” charging negli- 
gence within the rule of the ‘last 
clear chance” does not automatically 
withdraw instructions theretofore 
given on that subject. Pennsylvania 
Co. v. Hart, 128 N.E, 142, 101 Ohio St. 
196. 

4 Fike v. Stratton, 56 So. 929, 174 
Ala. 541. 

5. Lenz v. Public Service Ry. Co., 
121 A. 741, 98 N.J.Law 849. 

6. Gundy v. Nye-Schneider-Fowler 
Co., 131 N.W. 964, 89 Neb. 599; Rob- 
erts v. Houston Motor Car Co., (Tex. 
Civ.App.) 188 S.W. 257; St. Louis 
Southwestern Ry. Co. of Texas v. 
Taylor, 123 S.W. 714, 58 Tex.Civ.App. 
139; Twombly v. Piette, 134 A. 700, 
992 Wt 4995 Millay Phayer, LOA: 
1009, 92 Vt. 81, L.R.A.1918A 837. 

Ta Brady we, Maddox. | ChexC@iv. 
App.) 124 S.W. 739. 

8. Ark.—Louisiana & A. Ry. Co. v. 
Woodson, 192 S.W. 174, 127 Ark. 323. 


Ga.—Central of Georgia Ry. Co. v. 
Cooley, 160 S.E. 812, 44 Ga.App. 118. 

Ill.— Mitchell v. Central Illinois 
Public Service Co., 231 Ill.App. 405. 

Ind.—Fox v. Barekman, 99 N.E. 989, 
178 Ind. 572; Pennsylvania R. Co. v. 
een (App) 174 NE: 824, °178 N: 
AY Raa 

Mo.—Ehman y. Himeles, (App.) 2438 
S.W. 241. 

Ohio.—Zwick.v. Zwick, 163 N.E. 917, 
29 Ohio App. 522 [pet dism 166 N.E. 
202, 119 Ohio St. 644]. 


9. Union Nat. Bank y. Fox, (Mo. 
App.) 9 S.W.(2d) 1070. 
10. Ucovich v. First Nat. Bank, 


(Tex.Civ.App.) 138 S.W. 1102. 


11. Rountree & Leak v. Craigmiles, 
Mi She 1b; sl 2s GavApne Qi. 
12.) Dunn’ Vv.) Poirot, 118) A, 33) 197 


Connwi3" 

13. Aetitis v. Spring Valley Coal 
Co., 150 DlApp. 497. 

14. Roach v. Willis Coal & Mining 
Co.; 183 HMiApp., 577: 

15-99. See cases infra this note. 

[a] “Believe.’—Burk y. Extratine 
Bread Bakery. 250k. 52200208 Gall 
105. See also Believe 7 C.J. p 1036. 

[b] “Bound to understand.”— 
Bergman Produce Co, v. Brown, (Tex. 


While 


Civ.App.) 156 S.W. 1102. 

[ce] “HBvidence.’—Worland v. Mc- 
Gill, 160 N.E. 478, 26 Ohio App. 442. 
See also Evidence § 11. 

{[d] “Given.”’—Roesel v. Green, 113 
S.B. 35, 28 Ga.App. 694. See also Give 
28°C oJ pF 08 

fe] Immaterial matters; col- 
lateral attendant facts.—Blanchard vy. 
State, 69 S.E. 313, 8 Ga.App 421. 

{f] “Must.”—Picker v. New York 
Rys. Co., 168 N.Y.S: 651. See also 
Must 44 C.J. p 1498. 

[¢] “Satisfactory.”—Selz, 
& Co. Vv. Gullion, 119 N.E. 


Schwab 
209, 230 


Mass. 567. See also Satisfactory 56 
Gee) 12219): 
[h] Use of phrase “if you find 


from, the evidence.”—Ducharme v. St. 
Peter, 135 Ill.App. 530; Illinois Cent. 
Re Co; ve. Warrinen, 32 hh Ap pams.0m 
[aff 82 N.E. 246, 229 Ill. 91]; Hueni 
v. Freehill, 125 Ill.App. 345. 


[i] “As to such fact.”—Schlum- 
brecht v. Chicago City Ry. Co., 153 
TllLApp. 254. 


1. Cross references: 


Attendance, custody, conduct, 
deliberations of jury in: 


Criminal cases see Criminal Law §§ 
2518-2570. 


Justices’ courts see Justices of the 
pe eace Se21 4) 
De eage on Sunday see Sunday § 


Discharge on Sunday for failure to 
agree see Sunday § 106. 


Instructions as to duties of juries see 
supra §§ 525-529. 
Misconduct of jury as ground for: 
Arrest of judgment in: 
Civil cases see Judgments § 167. 


Criminal cases see Criminal Law 
§ 2788. : 


New trial in: 
owe cases see New Trial §§ 89— 


and 


Criminal cases see Criminal Law 
§ 2669. 

2. Asking counsel if they object to 
separation of jury in presence of jury 
see infra § 783. 

Directing verdict in absence of jury 
or juror see supra § 453. 

During offer of evidence and argu- 
ment thereon in: . 
Civil cases see supra § 156. 


Cena cases see Criminal Law § 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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questions of law are exclusively for the court,’ and 
it is unnecessary that the jury be present when ex- 
ceptions to the legal rulings of the court are taken 
or allowed,‘ it is largely within the discretion of the 
presiding judge whether or not the jury will be sent 
out while arguments on legal questions are in prog- 
ress before the court;® although it is said to be the 
safer and better practice to exclude the jury in such 
instanees.° If it is apparent or probable that a 
legal discussion or argument will be prejudicial, if 
made in the presence of the jury, a timely request 
for withdrawal of the jury should be made.* After 
being requested to do so, failure to remove the jury 
during argument on a motion for a directed verdict 
may be reversible error where their presence is high- 
ly prejudicial to the substantial rights of the com- 
plaining party,® and it has been said to be irregular 


and improper for the court to call upon counsel, in - 


the presence of the jury, to waive any legal right 
whatever;® and a charge that the other party has 
been tampering with the witnesses should not be 
made in the presence of the jury.?° 


[§ 779] 2. Officer in Charge of Where 


Jury.?1 


TRIAL 
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so required by statute, the jury should, during their 
deliberations, be placed under the charge of the 
proper officer of the court,'* except where they reach 
their verdict without retiring,!* and even then if 
they are left alone by the court in the court room.!4 


Interested officers. Officers who are interested in 
the result’ of the suit should not personally attend 
the jury during their deliberations,’® and in such 
a case the court may appoint a special officer to at- 
tend the jury during the trial.1° However, a con- 
stable who has levied on property under execution, 
and been sole witness for the judgment creditor in 
proceedings claiming the property levied on, is not 
disqualified to attend the jury in such proceedings.'* 


Oath of officer. While the court may properly 
administer a special oath to the officer put in charge 
of the jury,*® in the absence of an express statutory 
requirement otherwise, the official oath of the officer 
is sufficient and no special oath need be admin- 
istered.?® 


[§ 780] 3. Separation of Jury?°—a. Under Direc- 
tion or Leave of Court—(1) Before Final Submis- 


Stating or reading law in presence 
of jury see supra §§ 269, 270. 


3. See supra § 313. 


4 Salomon v. Reis, 5 Ohio Cir.Ct. 
375, 3 Ohio Cir.Deec. 184. 

[a] Reasons for rule.—‘‘The ob- 
ject of an exception is, that the court 
particularly, and the opposing coun- 
sel, may be advised thereof, so that 
if desired by the court, steps may be 
taken to correct the error or mistake, 
as the case may be, if it appears to 
have been made, and if the exception 
be taken at the time, so that this may 
be done, it is not needful that the jury 
be present, or know anything about 
it.’ Salomon v. Reis, 5 Ohio Cir.Ct. 
375, 377, 3 Ohio Cir.Dec. 184. 

5. Ala.—Dismukes Vv. Trivers 
Clothing Co., 127 So. 188, 221 Ala. 29. 


Cal.—In re Nutt’s Estate, 185 P. 
393, 181° Cal. 522;- Sanborn v. Cun- 
ningham, 33 P. 894. 


Conn.—Elliott v. New York, N. H. 
ce HR. Co., 76 A. 298, 83 Conn. 320. 


Ga.—Seaboard Air Line Ry. Co. v. 
Benton, (Sup.) 165 S.Ei 593 [rev 
159 S.E. 717, 43 Ga.App. 495, opinion 
conformed to (App.) 166 S.B. 219]; 
Slaughter v. Heath, 57 S.E. 69, 127 
Ga. 747, 27_L.R.A.N.S. 1; Rutledge v. 
Hudson, 5 S.E. 93, 80 Ga. 266. 


Ind.—Ruffing v. Tilton, 12 Ind. 259. 


Tex.—Gulf, etc., R. Co. v. Harrison, 
(Civ.App.) 104 S.W, 399. 


Wash.—Gilcher v. Seattle Electric 
Co., 144 P. 530, 82 Wash. 414. 


[a] WNonremovai of jury.—(1) 
Failure to remove the jury while 
counsel was reading to the court from 
official law reports of the state was 
held to show no abuse of discretion. 
Sanborn v. Cunningham, (Cal.) 33 P. 
894. See Seaboard Air Line Ry. Co. 
v., Benton, 165 S.E. 593, [rev 159 S. 
E. 717, 43 Ga.App. 495 opinion con- 
formed to, 166 S.E. 219] (holding 
it abuse of discretion for court to al- 
low nonapplicable and_ prejudicial 
statute to be read in presence of 
jury). (2) Failure to remove the jury 
while a motion for nonsuit was being 
argued was held not to be an abuse 
of discretion. Higgins v. Cherokee, 
etc., R. Co., 73 Ga. 149. (3) Permit- 
ting the jury to remain while coun- 
sel discussed with the court as to the 


[64 C. J.—64] 


proper form of their verdict was held 
not error. Ruffing v. Tilton, 12 Ind. 
259. 

{b] Removal of jury held proper 
where counsel wished to read to the 
court from another case. Dismukes 
v. Trivers Clothing Co., 127 So. 188, 
221 Ala. 29; Gulf, etc., R. Co..v. Har- 
rison, (Tex.Civ.App.) 104 S.W. 399. 


6. Illinois Cent. R. Co. v. Griffin, 
25 CL CUANTA13 5.1810 (HI I2783. ee Gilcher ve 
Seattle Eleetric Co., 144 P. 530, 82 
Wash. 414. : 


7. Supreme Lodge of the World 
Loyal Order of Moose v. Gustin, 80 So. 
84, 202 Ala. 246; Corker v. Sperling, 
68 S.E. 557, 8 Ga.App. 100. 


8 Pittsburg Plate Glass Co. v. 
Cannon, 5 Tenn.Civ.A. 51. 

[a] Thus failure to remove the 
jury while counsel was arguing a 
motion for a directed verdict was held 
to be reversible error where matters 
argued and comments of the court 
were such as to be highly prejudicial 
and show the jury that the court’s 
opinion on the evidence was that judg- 
ment should be against the complain- 
ing party. Pittsburg Plate Glass 
Cov. Cannon, b. NenmCivsA._51; 


9. Terry v. Buffington, 11 Ga. 337, 
56 Am.D. 423. 

10. Travelers’ Ins. Co. 
pard, 12 S.E. 18, 85 Ga. 751. 

[a] Making and investigation of 
charge in presence of jury is not 
ground for reversal although a 
preferable course would be for the 
court to make a private examination 
out of the hearing of the jury. Atchi- 
son, ete., R. Co. v. Wagner, 19 Kan. 
335. A 
Misconduct of party generally see 
supra § 109. 

11. In criminal cases see Criminal 
Law §§ 2522-2525. 


peop ange of officer see infra § 


v. Shep- 


12. Staley v. Barhite, 2 Cai. (N.Y.) 
221, Col.&C.Cas. 394. 

[a] Putting in charge of one not 
authorized.—(1) It has been held to 
be reversible error to put the jury 
in charge of a person other than the 
constable who is the officer authorized 
by statute. Staley v. Barhite, 2 Cai. 
(N.Y.) 221, Col.&C.Cas. 394. (2) But 


it has been held that the fact that the 
jury are shut up in the jury room by 
a commissioner instead of a constable 
is not reversible error where no 
prejudice is shown. Hart v. Lindley, 
14 N.W. 682, 50 Mich. 20. (3) And 
that the sheriff who was supposed to 
have charge of the jury left them for 
a few hours in the care of a deputy 
who was not specially sworn was not 
regarded as reversible error where no 
prejudice was shown. Chapman v. 
Chicago, ete., R. Co., 26 Wis. 295, 7 
Am.R. 81. 

13. Milwaukee v. Hale, 1 Dougl. . 
(Mich.) 306; Fink v. Hall, 8 Johns. 
(N.Y.) 487; Meyer v. Foster, 16 Wis. 
294. 


14. Douglass v. Blackman, 14 Barb. 
CNEYS)) 2376 1 


15. State v. Judge Pointe Coupee 
Ninth Judicial Dist. Ct., 11 La.Ann. 
79. See McGibbons v. McGibbons, 93 
N.W. 55, 119 Iowa 140 (holding that 
the mere fact that the court bailiff, a 
son of defendant, was a brother of 
plaintiff and a witness for him, did 
not support a contention that the 
verdict for plaintiff was the result of 
prejudice, where plaintiff's abstract 
showed that he did not have charge 
of the jury, and it did not appear that 
any objection was made, or exception 
taken). ; 

Lan Harbour v. Scott, 12 La.Ann. 


17. Crane Co. v. Royer, 144 A. 115, 
7 N.J.Mise. 49. 


18. Boreham v. Byrne, 23 P. $12, 
83 Cal. 23. 
19. Boreham v. Byrne, supra; 


Deranleau v. Jandt, 56 N.W. 299, 37 
Neb. 532. 

[a] Waiver takes place if objec- 
tion is not made in time so that the 
officer could have been specially 
sworn. Chapman vy. Chicago, ete. R. 
Co., 26 Wis. 295, 7 Am.R, 81. 


20. As affecting amendment of ver- 
dict see infra § 892. 


As grounds for new trial in: 
Civil cases see New Trial §§ 108, 109. 


Criminal cases see Criminal Law § 
2675. 
Directions to separate as dispens- 
ing with attendance of jury on recep- 
tion of verdict see infra § 856. 


1010 [64 C.J.] 


sion. While the court has full power to take such 


steps toward holding the jury, together as are neces- - 


sary to secure a fair trial,?4 it is generally held, 
either with?? or without?* statutory authorization, 
that it is largely within the court’s discretion, be- 
fore the case has finally been submitted, to permit 
the jury to separate, during the court’s adjourn- 
ments for necessary rest and refreshments, or where 
further consideration of the case is postponed for 
several days.** The separation may be allowed 
without counsels’ consent,?® and even over objec- 
tion.?® Permitting several of the jurors to go to a 
closet outside of the court. room, in custody of an 
officer of the court, is not improper;”* and permit- 
ting two jurors to sit in another case during an ad- 
journment has been held not an abuse of discretion 
where the trial of the first case was not delayed 
and the two eases involved no.questions in com- 
mon.”5 


[§ 781] (2) After Final Submission. While some 
cases seem to require consent, or lack of objection, 
by the parties,?° it is generally held, either with*° 
or without! statutory authority, that the court may, 
on its own initiative, permit the jury to separate 
after the case has been submitted and before an 
agreement has been reached, and such separation 
is not reversible error where no serious prejudice 
is shown. Also, permitting one of the jurors, after 
retirement and before a verdict has been agreed on, 
to go to another room in charge of an officer and 
telephone instructions to an employee will not vitiate 
the verdict.?2 If, during deliberations of the jury, 
one of the jurors becomes ill, he may, under the 
charge of the officer, be separated from the jury and 
given the services of a physician,** but as soon as 
it becomes apparent that it will be necessary to 


In criminal cases see Criminal Law 
§§ 2526-2534. 

21. Ogren vy. Rockford Star Print- 29. 
ing Co., 123 N.E. 587, 288 Ill. 405. & Co., Seas es 

22. Noel v. Denman, 13 S.W. 318,| 23 Ga. 222; 
76 Tex. 306; San Antonio, etc., R. Co, | 12 Ga. 271. 
vy. Bennett, 13 S.W. 319, 76 Tex. 151; 30. 
International, ete., R. Co. v. McVey, | 193, 


41 App.D.C 


229 Mich. 


TRIAL 


23. pao ta eae & Co. v. Hayden, [a] 
At 


Louis Stix & Co. v. S. 
Adkins v. Williams, 
Riggins’ Ex’rs v. Brown, 


Lafevere v. Corneail, 201 N.W. 
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separate one of the jurors from the others because 
of physical indisposition, it is the proper course 
to instruct the jury that during the time of such 
separation further discussion of the case should be 
dispensed with.?+ 
jury for failure to agree, for the officer in charge, 
pursuant to the court’s instructions, to allow the 
jury to separate upon their failure to agree late at 
night, and the jury cannot thereafter be reconvened, 
allowed to deliberate, and reach a verdict. 


After agreement or verdict reached. It is usually 
held to be within the diseretion of the court to 
direct that the jury, in case they reach an agreement 
or verdict. while the court is adjonrned, may return 
a sealed verdict and separate until the court recon- 
venes,?*® especially where such a course is agreed 
to by the parties.27 The fact that the permission 


‘is given in the absence or without the consent of 


counsel will not vitiate the verdict if no prejudice 
is shown.** Giving the jury permission to disperse 
in case they agree during an adjournment, even 
without the consent of counsel, and without a direc- 
tion to return a sealed verdict, will not vitiate the 
verdict if there is no ground to suspect that the jury 
have been improperly tampered with or the verdict 
affected by intervening circumstances.*? 


[§ 782] b. Without Direction or Leave of Court.*° 
Although an unauthorized separation may constitute 
a contempt of court for which punishment may be 
imposed,*? separation of the jury, without consent 
of the court, after they have agreed upon their ver- 
dict but before it is rendered, will not vitiate the 
verdict so as to prevent the court from receiving it 
if there is no prejudice shown and it was unin- 
fluenced by intervening cause.4? Even the fact of 
an unauthorized separation before an agreement has 


Separation at nights and 
mealtimes allowed.—McGill v. Ala- 
bama Fuel & Iron Co., 130 So. 379, 
221 Ala. 614. 


$2. “West Chicago Sts R.. Cony 
Lundahl, 82 Ill.App. 553 [aff 55 N.E. 
667, 183 Ill. 284]. 


Vercruysse v. 33. Spencer v. 


Pump 


Johnson, 15t N.W. 


It is in effect a discharge of the © 


102 S.W. 172, 46 Tex.Civ.App. 181. 

23. Conn.—Cook vy. Miller, 130 A. 
571, 103 Conn. 267. 

Ga.—Central of Georgia R.-Co. v. 
Hall, 34 S.E. 605, 109 Ga. 367; Stancell 
v. Kenan, 33 Ga. 56. 

Ky.—Smith’s Adm’x v. Middlesboro 
Electric Co., 174 S.W. 778, 164 Ky. 46, 
Ann,.Cas.1917A 1164. 

La.—Rogege v. Cafiero, 131 So. 207, 
15 La.App. 565 [appeal dism 134 So. 
909, 15 La.App. 565]. 

N.Y.—Warner v. New York Cent. 
Ran@o., ogeoNay. 437, 11) Ami. 9124; 
Wilson v. Abrahams, 1 Hill 207. 

S.C.—Welch v. Welch, 438 S.C.L. 
13:3. 

Wash.—Poole’s Seed & Implement 
Co. v. Rudene, 200 P. 1104, 117 Wash. 
150. 

24 Kothman v. Faseler, (Tex.Civ. 
App.) 84 S.W. 390. 

25. Central of Georgia R. Co. v. 
Hall, 34 S.E. 605, 109 Ga. 367; Noel 
v. Denman, 13 S.W. 318, 76 Tex. 306. 

26. Noel v. Denman, supra; Inter- 
national, etc., R. Co. v. McVey, 102 S. 
Ww. 172, 46 Tex.Civ.App.. 181. 

27. Watts v. South Bound R. Co., 
88 S.E. 240, 60 S.C. 67. 


Olaga, 201 N.W. 192, 229 Mich. 49; 
Spencer v. Johnson, 151 N.W. 684, 185 
Mich. 85. 


31. Ala.—McGill vy. Alabama Fuel 


& Iron Co., 130 So. 379, 221 Ala. 614; 
Dulaney v. Burns, 119 So. 21, 218 
Ala. 493. 

Ill.—West Chicago St. R. Co. v. 
Lundahl, 82 Ill.App. 553. [aff 55 N.B. 
667, 183 Ill. 284]; Madison Coal Co. 


v. Beam, 63 Ill.App. 178; Lake Erie, 
a R. Co. v. Helmerick, 29 Ill.App. 


Iowa.—Boggs v. Chicago & N. W. R. 
R. Co., 29 Iowa 577. 


La.—Vicksburg, ete., °R. Co. v. El- 
more, 15 So. 701, 46 La.Ann. 1237. 

Mass.—Dziegiel v. Town of West- 
ford, 174 N.E. 495, 274 Mass. 291. 

Mich.—Edgerton v. Lynch, 238 N. 
W. 322, 255 Mich. 456. 


Neb.—Iowa Sav. Bank vy. Brink 92 
N.W. 916, 1 Neb. (Unoff.) 14, 26 


Ohio.—McFann v. Carlton, 17 Ohio 
Cir.Ct.N.S: 244, 


See Cook v. Miller, 130 A. 571, 103 
Conn. 267 (where jury were excused 
immediately after being discharged 
ave yeas retirement for delibera- 
ion 


684, 185 Mich. 85. 
34. Spencer v. Johnson, supra. 


35. Anderson v. Illinois Surety Co., 
142 N.Y.S. 719, 157 App.Div.- 691. 


Generally as to effect of discharge 
for failure to agree see infra § 844. 


36. Mains v. Cosner, 62 Ill. 465; 
Crocker vy. Hoffman, 48 Ind. 207; Scott 
v. Chope, 49 N.W. 940, 33 Neb. 41; 
Lynch v. Wermuth Fur Co., 220 N.W. 
458, 53 S.D. 162. 


37. Deen vy. Wheeler, 67 S.E. 212, 
7 Ga.App. 507; Rogers v. Sample, 44 
N.W. 86, 28 Neb. 141; Lynch v. Wer- 
eae Fur Co., 220 N.W. 458, 53, S.D. 


38. Mains v. Cosneér, 62 Ill. 
Walker v. Dailey, 54 N.w. 344, 87 
Iowa 375. Contra Prescott v. Augus- 
ta, 45 S.H. 431, 118 Ga. 549; Barfield 
v. Mullino, 33 S.E. 647, 107 Ga. 730. 

39. Welch v. Welch, 43 S.C.L. 133. 

40. Misconduct of jurors general- 
ly see infra §8§ 185-808 Een 

41. See Contempt § 28. 

42. Ill—De Haven vy. United 
States Brewing Co., 153 Ill.App. 126. 


Iowa.—Heiser v. Van Dyke, 27 Iow 
359; Cook vy. Walters, ed els 12. . 


465; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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been reached will not vitiate the verdict subsequent- 
ly reached and rendered where the jurors were not 
tampered with or their verdict affected thereby ;#* 
but it has been held that there is gross misconduct 
justifying a reversal where a jury, authorized to 
make a sealed verdict and disperse, merely seal up 
a piece of paper stating that they cannot agree and 
then disperse.*4 Temporary absence of a juror from 
the jury room, without permission of the court, af- 
fords no ground for disturbing the verdict, when 
there is no misconduct on his part with reference 
to the cause on trial.*® 


[§ 783] c. Asking Counsel if They Object to 
Separation.‘® While it is said not to be good prac- 
tice for the court to ask counsel, in the hearing of 
the jury, if there is any objection to separation of 
the jury,** such action by the court is not ground 
for reversal where no resulting prejudice is shown.*§ 


[§ 784] d. Admonitions to Jury on Separation.*® 
Where the jurors are permitted to separate, they 
may,°° and, when so required by statute, should, be 
admonished by the court not to hold conversations 
among themselves or with other persons about the 
ease;°>! but such requirement is waived if the 
parties by consent permit the jury to separate with- 
out requesting an admonition,®? and failure to ad- 
monish is not reversible error where no prejudice 
could have possibly resulted therefrom.5? If the jury 
are being retired under instructions that they may 
separate for a definite period if they have not 
reached a verdict by a given time, and they are 


TRIAL 
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properly admonished at the time of retirement, it 
is not necessary that the admonition be repeated 
before actual separation.°** Where a juror during 
a prior adjournment has disobeyed the court’s ad- 
monition, and conversed with ather persons, it is 
not error for the court, upon admonishing the jury 
as to their conduct during a subsequent adjourn- 
ment, to state that its attention had been called 
to the misconduct of the juror, that it was highly im- 
proper, and that it hoped it would not happen 


again.®> 


[§ 785] B. Conduct of Jurors and Others Affect- 
ing Them Generally®*—1. In General—a. Effect of 
Misconduct in General. Mere irregularities which 
would subject the juror to censure will not overturn 
the verdict if there is no reason to suspect that the 
final result has been unduly influenced ;°? and mis- 
conduet of or affecting jurors is not ground for re- 
versal if it is not of a substantial character and 
such as to be prejudicial to the complaining party.°® 
To be effective, however, the verdict must be free 
from outside influence of whatsoever kind or na- 
ture,®® and the misconduct is prompted or partici- 
pated in by an interested party or person, a more 
strict rule is applied and the verdict is usually held 
to be vitiated without a showing of prejudice, it be- 
ing deemed sufficient that a suspicion has been cast 
upon the fair and impartial administration of jus- 
tice.°° Even misconduct of jurors alone will usually 
result in a reversal if there is a reasonable prob- 
ability that it was prejudicial to the complaining 


N.H.—Evans v. Foss, 49 N.H. 490. 
N.Y.—Horton vy. Horton, 2 Cow. 589. 
N.C.—Tillett v. Norfolk Southern 
R. Co., 82 S.E. 866, 166 N.C. 515; Lut- 
trell v. Martin, 17 S.B. 573, 112 N.C. 
593; Petty v. Rousseau, 94 N.C. 355; 
Butts v. Drake, 3 N.C. 102. 
Ohio.—Sutliff v. Gilbert, 8 Ohio 405; 
Wright v. Burchfield, 3 Ohio 53. 


Pa ie aims v. McJunkin, 42 S.C.L. 
alF 

Va.—Ragland v. Wills, 6 Leigh (33 
Via. eds 

43. U.S.—Guardian Fire Ins. Co. 
of Pennsylvania v. Central Glass Co., 
194 F. 851, 114 C.C.A. 639. 

Conn.—Brandin y. Grannis, 1 Conn. 
402 note. 

Nev.—In re Abel’s Estate, 93 P. 227, 
30, Nev. 93. 

Vt.—Downer v. Baxter, 30 Vt. 467. 


Eng.—Fanshaw v. Knowles, [1916] 
2 °K.B.7 538. 


[a] Separation after retirement 
induced by sudden alarm of fire in 
the near vicinity of the juryroom is 
not of itself such misconduct as will 
vitiate their verdict on reassembling. 
Armleder v. Liberman, 33 OhioSt. 77, 
31 Am.D. 530. 


44, White v. Martin, 3 Ill. 69. 
45. Saltzman vy. Sunset Tel., ete., 
Cowes3 oP, 1695" 125 Cal. 5015.4 Milo ‘v. 


Gardiner, 41 Me. 549. 

46. Generally as to presence of ju- 
ry during proceedings see supra § 
178. 

47. State v. Holedger, 46 P. 652, 
15 Wash. 443. 

48. State v. Holedger, supra. 

49. “Admonition” defined and dis- 
tinguished see supra § 460. 

In criminal cases see Criminal Law 
§ 2535. 


50. Stancell v. Kenan, 83 Ga. 56; 


Adkins v. Williams, 23 Ga. 222; Noel 
v. Denman, 13 S.W. 318, 76 Tex. 306; 
Kothman v. Faseler, (Tex.Civ.App.) 
84 S.W. 390. 

51. Crocker v. Hoffman, 48 Ind. 
207; Pracht v. Whittridge, 25 P. 192, 
44 Kan. 710. 


52. Crocker v. Hoffman, 48 Ind. 
207; Fields v. Dewitt, 81 P. 467, 71 
Kan, 676. 


Waiver by failure to object see in- 
fra § 845. 

53. Kirby v. Western Union Tel. 
Coy Do, NEW. D9, 4S... 105, 46 Am: 
Sue 00, eda ke A 6.2) 


54. Fields v. Dewitt, 81 P. 467, 71 
Kan, 676. ; 
55. Crull v. Louisa County, 151 N. 


W. 88, 169 Iowa 199. 
56. As ground for: 
Arrest of judgment in: 
Civil cases see Judgments § 167. 
Criminal cases see Criminal Law §§ 
2669-2700. F 
New trial in: 
Civil cases see New Trial §§ 89-128. 
Criminal cases see Criminal Law §§ 
2669-2700. 

In criminal cases see Criminal Law 
§§ 2536-2541. 

Remarks and conduct of judge see 
supra § 91. 

67.. ‘Chicago, ete.) Riv Coicty;c Hol- 
land,, 13,.N-.E. 146,. 4122 Tl. -461:> .De 
Hart va Ntnire, 23. N.E. 7%, 121.) Ind. 
242; Stockwell v. Chicago, etc., R. Co., 


43 Iowa 470; Richardson v. Jones, 1 
Nev. 405. 
[a] Juror’s remark that counsel’s 


claim will not do him any good.— 
Chicago, ‘ete., R. Co. v. Holland, 13 
N.E. 145, 122 Ill. 461: 

[b] Question as to insurance.— 
Error in juror’s asking defendant 
whether he had accident insurance 
is‘ harmless, where court promptly 


admonished jury to disregard ques- 
tion, which remained unanswered. 
Magegart v. Bell, 2 P.(2d) 516, 116 Cal. 
App. 306. 


58. Cal.—Judd v. Letts, 111 P. 12, 
158 Cal. 359, 41 L.R.A.N.S. 156; Wood 
v. Moulton, 80 P. 92, 146 Cal. 317. 


Ill.—Jeneary v. Chicago & I. Trac- 
tion Co,, 138 N.B. 2038, 306) 11 292) fate 
225 Ill.App. 122]; Lake Hrie, etc., R. 
Co. v. Helmerick, 29 Ill.App. 270. 


Iowa.—Brossard v. Chicago, M. & 
St. P. Ry. Co., 149 N.W. 915, 167 Towa 
703; Carbon v. Ottumwa, 64 N.W. 
413, 95 Iowa 524; Truman vy. Bishop, 
50 N.W. 278, 83 Iowa 697; Langworthy 
v. Myers, 4 Iowa 18. 

Ky.—Gratz v. Worden, 82 S.W. 395, 
26 Ky.L, 721, 


Minn.—Schmidt vy. Thompson, 
N.W. 5438, 140 Minn. 180. 


Neb.—Reed v. Chicago, B. & Q. R. 
Co., 151 N.W. 936, 98 Neb. 19; Albert 
v. Young, 114 N.W. 936, 80 Neb. 677: 
Vaughn v. Crites, 62 N.W. 1098, 44 
Neb. 812. 

N.Y.—Buffalo Structural Steel Co. 
v. Dickinson, 90 N.Y.S. 268, 98 App. 
Div. 355. 

Ohio.—Armleder v. Liberman, 33 
OhioSt. 77, 31 Am.R. 530; Cleveland- 
Akron Bag Co. v. Jaite, 153 N.E. 151, 
20 OhioApp. 93 [aff 148 N.E. 82, 112 
OhioSt. 506]. 


59. Lipscomb vy. Cox, 142 S.E. 779, 
LIS IN.G. 602: 


60. Iowa.—Lynch vy. Kleindolph, 
a4 N.W. 2, 204 Iowa 762, 55 A.L.R. 

Minn.—State v. Snow, 153 N.W. 526, 
130 Minn. 206. 


Pa.—Snyder v. Haas, 18 Pa.Co. 597. 


167 


S.D.—McGilvery v. Lawrence, 152 
N.W. 698, 85 S.D. 448. 
Tex.—Gulf, ete., R. Co. v. Mat- 


thews, 66 S.W. 588, 28 Tex.Civ.App. 
92 [reh gr 67 S.W. 788]. 
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party,®? although some, cases contain language 
which would require an affirmative showing of preju- 
dice before the verdict will be vitiated.*? 


Waiver of misconduct. Where a party agrees to 
discharge a juror charged with improper conduct, 
and to proceed with the trial with eleven jurors, he 
thereby waives any objection he might have made 
on account of the conduct of such juror.°* Miscon- 
duct can be waived by express agreement,®* or if 
the complaining party knows of the misconduct at 
a time when the irregularity can be cured by the 
trial court, a failure to object in time so that this 
may be done operates as a waiver of the irregularity 
so that it cannot thereafter be urged as a ground 
for vitiating the verdict.°* 


[§ 786] b. Conduct of Parties, Relatives, or 
Friends.°° Parties,®’ their relatives,** and friends®® 
must refrain from all conduct which would raise 
the slightest suspicion that they are intermeddling 
with the jurors improperly to influence the verdict; 
and any conduct of a party improperly to induce a 
jury to decide in his favor will be so dealt with by 
the court that he will not be permitted to retain 
the benefits of a verdict so obtained.?° It is mis- 
conduct requiring a reversal for a party, during 
recess, and absence of the court, to put before the 
jury evidence which the court has previously ruled 
out as inadmissible;*! but it is not grounds for re- 
versal that plaintiff in a personal injuries case be- 
comes prostrated during the trial, in the presence 
of jurors, so that the attendance of physicians in 
the court room is necessary, where it does not ap- 
pear that the attack was simulated or the symptoms 
intentionally manifested.’? 
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[$§ 785-789 


[§ 787] ce. Conduct of Officers.** In general, the 
courts will not countenance or tolerate any act or 
conduct by court officers that might influence the 
conduet of any member of a jury in favor of either 
party in reaching conclusions in the case they are 
considering,** and misconduct of the officer which 
has a tendency to influence the jury in their delibera- 
tions is ground for reversal.‘® Where the officer 
having charge of the jury in a personal action takes 
them for a walk past the scene of the accident, such 
misconduet is ground for reversal, as it is in effect 
the introduction of further testimony after the case 
has been submitted to the jury;7® but it is not re- 
versible error that the officer in charge of a jury, 
investigating the scene of a railroad accident by per- 
mission of court, takes it. upon himself to demon- 
strate how far deceased might have been seen along 
the track by placing on the track a garment worn 
by deceased when injured.** 


[§ 788] d. Conduct of Counsel.7* As a general 
rule counsel should, at all times, be solicitous to 
preserve not only the substance of justice, but every 
appearance of propriety, and they should keep away 
from jurors during recesses and intermissions and 
have no conversations with them beyond the usual 
salutations.7® It is improper for counsel without 
the knowledge or consent of the court, to give to 
the jury papers or other things relating to the case 
to be taken to the jury room.*°® 


[§ 789] 2. Taking of Notes and Memoranda by 
Jurors.s+ If they do not thereby consume too much 
time, it is not improper for the jury to take notes of 
what is said, or occurs, during the trial,8?2 or to 
make, with permission of the court, memoranda 


61. U.S.—Ewers’ Adm’r v. Nation- 
‘al imp. Cot} 63° 7562: 

Conn.—Farrington vy. Cheponis, 73 
A. 139, 82 Conn. 258. 

Ill.— White v. Martin, 3 Ill. 69. 

Minn.—Woodbury v. Anoka, 54 N. 
W. 187, 52 Minn. 329. 

N.Y.—Johnson vy. Riter-Conley Mfg. 
Co., 133 N.Y.S. 1004, 149 App.Div. 543. 

R.I.—Garside v. Ladd Watch Case 
Com cer AAO, Lie Rae 691. 

Tenn.—Forsythe v. Central 
Co., 53 S.W. 731, 103 Tenn. 497. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Lewis, (Commn.App.) 
5 S.W.(2d) 765 [rev (Civ.App.) 297 
S.W. 896, reh den (Commn.App.) 10 
S.W.(2d) 534]; Stehling v. Johnston, 
(Civ.App.) 32 S.W.(2d) 696; Wheat 
v. Lancaster, (Civ.App.) 284 S.W. 629. 

Vt.—Flanders v. Mullin, 50 A. 1055, 
73 Vt. 276. 

Wis.—Peppercorn v. Black River 
Falls, 61 N.W. 79, 89 Wis. 38, 46 Am. 
S.R. 818. 


Mfg. 


_ 62. Richardson v. Franklin, 235 Ill. 
App. 440. 
63. ‘Texarkana, ete., R. Co. v. Toli- 


ver, 84 S.W. 375, 37 Tex.Civ.App. 437. 

64. Louisville R. Co. v. Masterson, 
96 S.W. 534, 29 Ky.L. 829. 

65. See infra § 845. 

66. Communications and _ social 
contacts between jurors and parties, 
relatives, or friends see infra § 791. 

67. Ala.—George F. Craig & Co. 
v. Pierson Lumber Co., 53 So. 803, 169 
Ala. 548. 

Iowa.—lLynch v. Kleindolph, 216 N. 
W. 2, 204 Iowa 762, 55 A.L.R. 745. 


/Ky.—Ironton Lumber Co. v. Wag- 
ner, 119 S.W. 197. 


N.Y.—Matter of Vanderbilt, 
App.Div. 408, 111 N.Y.S. 558. 


Pa.—-Snyder v. Haas, 18 Pa.Co. 597. 


S.D.—MecGilvery v. Lawrence, 152 
INDWe. 698, 35 S.D. 443. 

68. Livingston’ v. Wynne, 93 S.E. 
BUT 4h Gano Ove Gilt mete Re Conve 
Matthews, 66 S.W. 588, 28 Tex.Ciy. 
App. 92 [reh gr 67 S.W. 788]. 


69. Palm v. Chernowsky, 67 S.W. 
165, 28 Tex.Civ.App. 405; McDaniels 
v. MeDaniels, 40 Vt. 363, 94 Am.D. 408, 


70. Crocker v. Crocker, 84 N.E. 
476, 198 Mass. 401; Turner vy. Beards- 
ley, 19 Wend. (N.Y.) 348. 


71. Bronk v. Binghamton R. Co., 
79 N.Y.S. 577, 79 App.Div. 269. 


q23 McG}hoin v. Metropolitan St. R. 
Co.; 75 N.Y.S: 593, 71 App.Div. %2. 


73. Communications and contacts 
between jurors and officer in charge 
see infra § 795. 


Presence of officer in jury room see 
infra § 796, 

74. Hampton v. Van Nests’ Estate, 
163 N.W. 83, 196 Mich. 404 [cit Cyc]; 
Matter of Vanderbilt, 111 N.Y.S. 558, 
127 App.Div. 408. 

Mo ODEAT Va Chey, 1 Oo Gas 
Heston v. Neathammer, 54 N.E. 310, 
180 Ill. 150. 

76. Texas Midland R. R. v. Brown, 
(Tex.Commn.App.) 228 S.W. 915 [rev 
(Civ.App.) 207 S.W. 340]. 

77. Bias v. Chesapeake, ete, R. 
Co., 33 S.E. 240, 46 W.Va. 349. 


78. Argument and conduct of 
counsel generally see supra § 247. 
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Communications and contacts be- 
Pe counsel and jurors see infra § 


79. Del.—Pritchard vy. Henderson, 
5OMAL 21% POS Delsens ss 
Ga.—Robbins y. Brannon, 
971; 145 Ga. 262. 
Mass.—Claffey v. Fenelon, 161 N.E. 
616, 263 Mass. 427. 
_ Or.—Sandstrom v. Oregon-Wash- 
ington R. & Nav. Co., 136 P. 878, 69 
Or. 194, 49 L.R.A.N.S. 889. 
vt.—Austin & McCarger v. Lang- 
lois, 69. Ax, G39i "84 Wits. 2o8F 


88 S.E. 


80. Dane v. Bennett, 152 P. $47, 51 
Okl. 684. 
81. Taking of notes by jurors in 


criminal cases see Criminal Law §& 
2541. 


82. Ala.—Denson v. Stanley, 84 
So. 770, 17 Ala.App. 198 [cert gr 84 
So. 773, 203 Ala. 408]. 

Ga.—Lilly v. Griffin, 71 Ga. 535; 
Tift v. Towns, 63 Ga. 237; J. B. Sim- 
mons Lumber Co. v. Toccoa Furniture 
Co., 107 S.E. 340, 26 Ga.App. 758. 

Ohio.—Palmer v. Cowie, 27 OhioCir. 
CtyGi: 


Pa.—Gasparovie v. Reed, 5 Pa.Dist. 
&Co. 531. 


W.Va.—Koontz, Phillips & Stamm 
v. Mylius, 87 S.H. 851, 77 W.Va. 499. 


See Randolph v. O’Riorden, 29 N.E. 
5838, 155 Mass. 331 (intimating that it 
was not improper for a juror to take 
notes of evidence which he carries 
into the jury room, but holding that, 
even if it were ground for objection, 
ey: had waived the right to ob- 
ject). 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 


$§ 789-791] 


of the articles in suit and the value placed thereon 
‘by the evidence. 


Counsel has no absolute right to 
have the jury take notes at his dictation, and the 
trial court in its diseretion may refuse to allow 
this to be done.§4 

[§ 790] 3. Communications, ae hi 
Contacts between Jurors and Others*>*— 


and 
. Third 


Persons in General. An attempt of chivas persons 


to bribe jurors will result in a reversal irrespective 
of whether the attempt was successful;8° and the 
verdict will generally be set aside if jurors, while 
they are separated from the rest, converse with 
other persons about the cause,®* or hold an unex- 
plained conversation with unknown persons which 
might well have been prejudicial to the complaining 
party.®S It has been held, however, that the ver- 
-dict is not vitiated by a juror’s telling a totally dis- 
interested person, pending the trial, of the juror’s 
views with respect to certain evidence in the ease, 
where no efforts were made improperly to influence 
the juror;%® and the verdict is not vitiated by con- 
versations with third persons which have no relation 
to the ease and no influence on the verdict;°° nor 
by casual remarks made by bystanders about the 
ease in the presence of the jury;°? or the fact that 
a person not a juror was in the jury box and in the 
jury room when they retired, pending argument of a 
motion, his presence being due to a mistake on his 
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part and no communications having passed between 
him and the jurors.°? 


[§ 791] b. Parties, Their Friends, and Relatives.®* 
As a general rule the verdict will be vitiated by 
the fact that jurors, during the trial, have received 
treats, favors, or entertainment from the successful 
party;°* or have conversed about the case with the 
party,®® his friends,?® or relatives;®7 or have had 
familiar associations with interested persons.®® It 
is also fatal to the verdict that the successful party, 
while the jury are inspecting the premises under 
charge of an officer, seeks, against the instructions of 
the court, to intrude and show the jury matters 
favorable to him;®® or that parties, their friends, 
and witnesses engage in arguments about the case 
in front of the jury as they are inspecting the prem- 
ises;' or that a party, although forbidden to do so 
by the court, keeps up a conversation in a low tone 
with one of the jurors while adverse counsel is ad- 
dressing the jury.” Brief, public, and nonprejudicial 
conversations between jurors and parties or their 
relatives will not, however, vitiate the verdict,* or 
require that the jury be discharged. Further, it 
has been held that, where it is shown not to have been 
unduly influenced, the verdict is not vitiated be- 
cause a juror, pending the trial, accepts a ride to 
his home in the conveyance of a party whe is going 
in the same direction;® or because the foreman of 


[a] Notes of calculations taken at 
request of counsel.—Tift v. Towns, 63 


+ Ga. 237. 


83. Omaha F. Ins. Co. v. 
69 N.W. 766, 50 Neb. 314. 

84. Cahill v. City of Baltimore, 98 
Be225, 129 May 1%. 


85. Private communications be- 
tween court and juty see infra § 833. 

Waiver of improper communica- 
tions by failure to object in time see 
infra § 845. 


86. West Chicago St. 
Luka, 72 Ill.App. 60. 


87. U.S.—Ewers’ Adm’r vy. Nation- 
al Imp. Co., 63 F. 562. 


Conn.—Bow v. Parsons, 1 Root 429. 

Me.—Campbell v. Chase Granite 
i@o,,, 42 A. 228,92 Me. 90: 

Mich.—-Churchill v. Alpena Cir. 
Judge, 23 N.W. 211, 56 Mich. 536. 


Pa.—Force v. Scholl, 22 Pa.Co. 107. 


[a] Beasons for rule.—‘“‘A verdict 
is supposed to be, and ought to be, 
the deliberate conclusion of the mind 
of each and every juror, wholly unin- 
fiuenced and impressed by the opin- 
jons of anybody elsé outside of the 
jury. Truth and purity in verdicts 
ean be reached in no other way.’ 
Campbell v. Chase Granite Co., 42 A. 
228, 229, 92 Me: 90. 

88. Robinson v. Donahoo, 25 S.E. 
491, 97 Ga. 702. 

89. Stockwell v. Chicago, 
Co., 43 Iowa 470. 

90. Saltzman v. Sunset Tel., etc., 
Gor, 058 Py 169, 1254Cail. 501. Cohney. 
Cincinnati Traction Co., 26 Ohio Cir. 
Ct.N.S. 267. 

91. Louisville, etc., R. Co. v. Da- 
vis, 71 S.W. 658, 115 Ky. 270, 24 Ky.L. 


Crighton, 


Ei CO We 


etc., R. 


1415; Curry v. J. M. Willson & Sons, 


152 A. 746, 301 Pa. 467. 


92. Southern R. Co. v. Brown, 
S.E. 911, 126 Ga, 1. 


93. Drinking intoxicating liquors 


54 


-at expense of party see infra § 802. 


94. Ala.—George F. Craig & Co. v. 


Pierson Lumber Co., 


Ala. 548. 

Iowa.—Lynch v. Kleindolph, 216 N. 
W. 2, 204 Iowa 762, 55 A.L.R. 745. 

La.—State v. Reid, 45 So. 103, 120 
La. 200. 

N.Y.—Matter of Vanderbilt, 111 N. 
Y.S. 558, 127 App.Div. 408. 


S.D.—McGilvery v. Lawrence, 
N.W. 698, 35 S.D. 443. 


Tex.—Palm v. Chernowsky, 67 S.W. 
165, 28 Tex.Civ.App. 405; Marshall v. 
Warsow 40 S.W. 352, 16 Tex.Civ.App. 
12:7, 


Va.—Griffin v. Tomlinson, 154 S.E. 
433, 155 Va. 150: 


95. Ironton Lumber Co. v. Wag- 
ner, (Ky.) 119 S.W. 197; Snyder v. 
Haas; 18) Pa:Co: 59:7. 


96. McDaniels v. McDaniels, 40 Vt. 
363, 94 Am.D. 408. 


97. Livingston v. Wynne, 
877, 147 Ga. 307. 


98. State v. Snow, 153 N.W. 526, 
130) (Minn. ‘2063; Gulf, ete; R. Co. :v. 
Mathews, 66 S.W. 588, 28 Tex.Civ.App. 
92 [reh gr 67 S.W. 788]. 


[a] Thus, ‘where, during the 
course of a jury trial, a person inter- 
ested in the result associates a great 
deal with members of the jury, meet- 
ing with them during the recesses of 
the court, walking to and from the 
court house with them, talking with 
them, and generally keeping in their 
company and associating and drink- 
ing with them in saloons, and the ju- 
rors permit that sort of association 
and participate in it, they are guilty 
of such misconduct as must vitiate 
any verdict favorable to the interest 
of such meddler. Jurors must forego 
such social diversions with interested 
persons during the progress of a law- 
suit, the merits of which they are to 
decide.”” State v. feuape 153 N.W. 526, 
130 Minn. 206, 21 


[b] “The Site: eats rule to adopt 
upon a question like this is to require 
of the jurors and interested parties 
such circumspection as will prevent 
all suspicion of improper influence. 


152 


93 S.E. 


53 So. 8038, 169 | Jurors and parties should keep strict- 


ly aloof from each other pending the 
trial, and, if they do not, but meet 
under circumstances from which in- 
jury to the other party may be rea- 
sonably apprehended, a verdict for 
the party engaging in intercourse 
with the juror cannot be sustained. 
Such a transaction is incapable of ex- 
planation. If parties were permitted 
to excuse improper conduct of this 
character on the ground that no 
wrong was intended, and probably no 
injury was done, it would be impossi- 
ble to draw the line anywhere short 
of absolute corruption.’ Gulf, etc., 
R. Co. v. Matthews, 66 S.W. 588, 592, 
eae een 92 [Lreh gr 67 S.W. 
f ‘i 

99... Pond a Barton, 56 P. 139, 8 
Kan.App. 60 

[a] Semen by defeated par- 
ty.— Where the defeated party par- 
ticipates in the communications with 
the jury, contrary to the directions of 
the court, during a view of the prem- 
ises, he is so far at fault that he can- 
not thereafter allege prejudice. Fer- 
a v. McNally, 121 P. 889, 45 Mont. 


1. Manning v. Atlanta, B. & A. Ry. 
Co., 91 So. 446, 206 Ala. 629. 


2. Turner v. Beardsley, 19 Wend. 
(NEY) 3 482 

3. Ark.—Kansas City Southern 
Ry Co.*v. Cockrell} "277 ‘S:We “72 169 
Ark. 698. 


Ill. Danville Democrat Pub. Co. v. 
McClure, 86 Ill.App. 432. 


Ky.—Chesapeake & O. Ry. Co. v. 
Moore, 205.S.W. 594, 181 Ky. 550. 


Mo.—Meriwether  v. Publishers: 
George Knapp & Co., 97:S.W. 257, 120 
Mo.App. 354. 


Neb.—Wood v. Security Mut. Life, 
Ins. Co., 198 N.W. 573, 112 Neb. 66, 34 
A.L.R. 712. 


4. Boyle v. Bunting Hardware Co., 
(Mo.App.) 2388 S.W. 155; Beckley v. 
Alexander, 90 A. 878, 77 NH. 255; 
Vowell v. Issaquah Coal Cosi Pez; 
31 Wash, 103. 


5. Bonnett v. Glatfeldt, 
250, 120 fl. 


11 N.E. 
166 [aff 24 Nli.App. 533]. 
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the jury ledges in the same hotel room as defend- 
ant in the case;® and there is, of course, nothing 
improper in the jury being sent to eat, in charge 
of an officer, at public expense, at a hotel owned by 
counsel in the case, who is also related to his suc- 
cessful chent, and owns the only hotel in town.‘ 


[§ 7924 c. Attorneys and Agents of Parties. As 
a general rule any conversations between jurors and 
attorneys engaged in the trial of the cause are 1m- 
proper, since no matter what a conversation may 
relate to, it is apt to arouse suspicion and lessen 
confidence ;* but counsel may, with the court’s per- 
mission, converse with a juror, whom he intends to 
make a witness, to ascertain what facts he can 
prove.® Moreover, it is generally held that the ver- 
diet will not be vitiated by temporary or casual as- 
sociations or conversations between jurors and coun- 
sel which are satisfactorily explained and shown to 
be nonprejudicial;1®° nor because a juror, during a 
recess in the trial, converses with an agent of one 
of the parties if the conversation is open, brief, 
easual, and has no reference to the case;*? nor 
because a detective, employed by one of the parties 
to obtain information about jurors, inquires of a 
juror whether the case has been decided, but ceases 
further conversation upon being informed that it 
has not;!? but it is misconduct which will vitiate 
the medict for a juror, during the progress of the 
trial, to go to the home of, and accept free room and 
board from, a person who is unfriendly to the los- 
ing party, and under obligations to the successful 
party, and accompanied by the attorney for the lat- 
ter;1* or for the attorney of the successful party 
to treat the jury at the suggestion of some of the 
jurors.+# The rule, which vitiates the verdict where 
jurors have received favors from interested par- 
ties,1° does not, however, prevent counsel from per- 
forming a mere act of humanity for a juror,!® and 
the verdict is not vitiated because counsel at a juror’s 
request sends for medicine to relieve the juror from 


6. Hardy v. Spoule, 32 Me. 594. 


7. Brinson v. Faircloth, 7 S.BE. 923, 
82 Ga. 185. f 
him does 
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vitation, takes dinner and supper with 
the attorney for the successful party 
and discusses private business with 
not vitiate 


[§§ 791-794 


suffering.17 That counsel, during a period that the 
jury are back in court to receive further instructions, 
asks the court to inquire how the jury stands, to 
which one of the jurors gives answer, has been held 
not to require a vacation of the verdict.'® For 
jurors, upon their discovering they are under the 
surveillance of a detective for one of the parties, to 
invite the detective into a saloon to dring intoxicat- 
ing liquor with them, and talk about the ease, is 
highly improper conduct meriting suitable punish- 
ment.19 


[§ 793] d. Witnesses. While the mingling by 
jurors in intimate social contact with prominent wit- 
nesses upon whose testimony the case is to be de- 
termined is not commended,?° yet if harmless, a 
conversation between a juror and a witness pending 
the trial will not cause the verdict to be disturbed,?* 
even though it relates to the case;?* but where a 
witness, in violation of court order and statute, 
makes a remark touching the case in the hearing 
of the jury, while they are out inspecting the prop- 
erty in controversy under order of the court, the 
verdict will be set aside.2* A heated argument 
between witnesses about the ease is no ground for 
reversal if the argument was not heard by the jury.?* 
That a juror cross-examines a witness does not 
show such a manifestation of prejudice as requires 
a reversal,2® and there is no reversible error where 
a juror, in order to assist court and counsel in re- 
assuring a dull and unresponsive witness for the pur- 
pose of obtaining proper answers to questions, says 
to the witness, “Say, ‘Yes’ or ‘No.’ We will stand 


by you if he wants to lick you or anything.”?° 


[§ 794] e. Other Jurors.?* It has been said to be 
improper for jurors to discuss the case between 
themselves prior to its submission to them;?* but a 
comment by one juror to another as to what evi- 
dence that was being introduced indicated to him,?® 
and a conversation between jurors, during recess, 
with respect to a map that had been admitted in 


{aff 166 S.-W. 696,477 S.W. 957, 107 
Tex. 247]. 


20. Glazier v.-Cram, 


267 P. 188, 71 
Utah 465. ; 


the verdict. 


8. Pritchard v. Henderson, 50 A. 
217,19 Del. 128; Jeneary v. Chicago & 
EY Traction, 'Co:, 225 Wil. App. 122) \ [aft 
138 -N.E. 208, 306 Ill. 392]; Claffey v. 
Fenelon, 161 N.E. 616, 263 Mass. 427. 

9. McDowell v. Sutlive, 2 S.E. 937, 
78 Ga. 142. 

10. Del.—Pritchard v. Henderson, 
50 A. 217, 19 Del. 128. 

Ga.—Robbins v. Brannon, 88 S.B. 
971, 145 Ga. 262. 

Ill. Jeneary v. Chicago & I. Trac- 
tion Co., 225 Lll.App. 122 [aff 138 N.B. 
203, 306 Ill. 392]. 

Iowa.—Koester_ v. 
Iowa 41. 

Mass.—Claffey v. Fenelon, 161 N.E. 
616, 263 Mass. 427. 

Minn.—Schmidt v. Thompson, 167 
N.W. 543, 146 Minn. 180. 

Mo.—Feary v. Metropolitan St. R. 
,Co., 62 S.W. 452, 162 Mo. 75. 

Neb.—Wood y. Security Mut. Life 
ins: | ‘Cox, 
34 A.L.R. 712. 

Ohio.—City of Cincinnati v. Rossi- 
ter, 18 Ohio App. 1. 

{a] Dining with attormey.—That a 
juror, in pursuance of a previous in- 


Ottumwa, 34 


198 N.W. 5738, 112 Neb. 66, 


Koester v. Ottumwa, 34 Iowa 41. 

[b] Playing cards with counsel.— 
If there is no positive wrong and 
no prejudice, the verdict is not viti- 
ated because jurors, during the prog- 
ress of the trial, play cards with the 
attorney for one of the parties. Rob- 
bins v. Brannon, 88 S.E. 971, 145 Ga. 
262; Schmidt v. Thompson, 167 N.W. 
543, 140 Minn. 180; Feary v. Metropol- 
itan St. R.-Co., 62 S.W...452, 162 Mo. 
(ey Contra Austin & McCarger v. 
Langlois, 69 A. e739, cle wvat. sacs 

11. Hairgrove v. Curtiss, 67 Ill. 
App. 448. 

12. Castleman y. Continental Car 
Co., 258 S.W. 658, 201 Ky. 770. 


13. Albers v. San Antonio, ete., R. 
Co., 81 S.W. 828, 36 Tex.Civ.App. 186. 


14. Sandstrom y. Oregon-Washing- 
tom RR» &INawido,,|, 186. 8.4878, 69..0r, 
194, 49 L.R.A.N.S. 889. 


15. See supra § 791. 

16. Carnaghan v. Ward, 8 Nev. 30. 

17. Carnaghan vy. Ward, supra. 

18. Rosenberg v. Weinstein, 85 S. 
E. 1042, 144 Ga, 46. 

19. Western Union Telegraph Co. 
v. Tweed, (Civ.App.) 138 S.W, 1155 


21. Chase v. Cable Co., 170 P. 1172, 
67 Okl. 322; Francis v. Philadelphia, 
etc., Pass. R. Co., 18 Montg. Co. (Pa.) 
176. 

22. Chicago Junction R. Co. v. Mc- 
Grath, 68 N.E. 69, 203 Ill. 511 [aff 107 
Tll.App. 100]; Raymond vy. Hearon, 
164 N.E. 644, 30 Ohio App. 184. 

23. Erwin v. Bulla, 29 Ind. 95, 92 
Am.D. 341. 


‘24. John S. Noel Co. v. Newcomb, 
154 N.W. 58, 188 Mich. 53. 


25. Chicago, M. & St. P. R. Co. -v. 
Krueger, 17 N.E. 52, 124 Ill. 457 [aff 
23 Ill.App. 639]. 


26. Williams v. Green, 
890, 201 Mich. 202. 


27. Communicating personal 
knowledge to other jurors during de- 
liberations see infra § 811. 

Discussion and consideration of ev- 
soe during deliberations see infra 
§ 810. 7 

28. Smith v. Brown, 283 P. 132, 102 
Cal.App. 477. 


29. Higgins v. Dean Gas Engine 
- Foundry Co., 130 S.W. 800, 140 Ky. 
44. 


166 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 794-797] 


evidence,*° have been. held not fatal to the verdict. 


[§ 795] f£. Officer in Charge.*1 It has been said 
that officers having a jury in charge while they are 
deliberating upon their verdict should never speak 
to them, except to ask them whether they have 
agreed;** and the verdict will be vitiated where the 
officer suggests matters to the jury which will alarm 
or frighten them into agreement,** or remains with 
the jury while deliberating, talks with them about 
the case, and threatens to fine one juror who de- 
clines to vote without further consideration.*4 It 
is entirely proper for the foreman to consult with 
the officer in,charge as to the possibility of obtain- 


ing further information with respect to a point on * 


which the jury are not clear,?® or to suggest to the 
officer that the jurors desire to obtain further in- 
struction from the court.°® While improper, it is 
not prejudicial error giving ground for reversal that 
the officer in charge tells the jury that a verdict 
could be agreed to by five sixths of the jury.37 Al- 
though not grounds for reversal if not prejudicial,*® 
it is reprehensible and punishable misconduct for 
the jury during the deliberations to send the officer 
in charge to take the measurements of an object ma- 
terially involved in the case,*® or to send him after 
books and papers involved in the case without the 
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knowledge of court or counsel.*° 


[§ 796] g. Presence of Others in Jury Room.*! 
Not only is it error to permit a person not a mem- 
ber of the jury to be-present in the jury room dur- 
ing their deliberations,** but 1t is improper conduct 
for the judge himself to enter the jury room while 
the jury are deliberating;+* and, according to some 
cases, this is of itself sufficient ground for reversal ;*+ 
but there is some authority to the contrary.*® It is 
often held that the mere presence of a court officer 
during the deliberations of the jury is not ground for 
setting the verdict aside if he does not interfere 
with, or influence, them;** but there is authority 
to the econtrary.** 


[§ 797] h. Newspaper Reports or Comments on 
Case.48 Although it has been said that jurors should 
not, during the course of the trial, be permitted to 
read newspapers containing comments on the issues 
in the case on trial,*® and newspapers have no more 
right than any other person to attempt to influence 
the decision of the jury,°°® it is usually held that the 
fact that jurors have read newspaper accounts or 
comments, which are not of a highly damaging char- 
acter or inspired by a party to the suit, is not of 
itself ground for reversal,®! or such misconduct as 
to require the trial court to withdraw or discharge 


30. Wilson v. California Cab Co., 
(Cal.App.) 13 P.(2d) 758. 


oor Conduct in general see supra § 
i. 


Presence of officer in jury room see 
infra § 796. 


32. Brossard v. Chicago, M. & St. 
Paty. Oo; 149-=N.W,.. 915 16 Lowa 
703 (where the officer in charge sim- 
ply told the jury that it was their 
duty to agree, that the court would 
not accept a verdict that they agreed 
to disagree, and that this jury could 
decide the case as well as any other); 
Cole v. Swan, 4 Greene (Iowa) 32. 


383. Alabama Fuel & Iron Co. v. 
Rice, 65 So. 402, 187 Ala. 458; Obear 
v. Gray, 68 Ga. 182; Gholston v. Ghol- 
ston, 31 Ga. 625; Cole v. Swan, 4 
Greene (Iowa) 32. But see Price v. 
Lambert, 3 N.J.Law 533 (holding ver- 
dict not vitiated because officer wrote 
on a piece of paper “it is a clear case” 
and left it in the jury room); Ed- 
wards v. Murray, 38 P. 681, 5 Wyo. 
153 (where bailiff, who was asking 
jury on Saturday afternoon if they 
had agreed, was asked by a juror 
when the judge would call them into 
court and replied “I suppose some 
time next week,” and it was held that 
this was not cause for reversal, al- 
though bailiff expected jury to reach 
quick verdict because of this re- 
sponse). 

[a] Ilustrations.—(1) For the of- 
ficer to tell the jury that it is his 
opinion that the judge will keep them 
out a week or compel them to agree 
is misconduct which furnishes ground 
for reversal. Obear v. Gray, 68 Ga. 
182. See Leach v. Wilbur, 9 Allen 
(Mass.) 212 (holding the verdict not 
vitiated where there was no oOfficious 
intermeddling by the officer, nor any 
attempt or previous purpose on his 
part to hasten the jury to an agree- 
ment, but he merely replied to an in- 
quiry of a juror as to how long the 
court would keep the jury out that 
‘he did not know but what they 
would have to stay till Saturday 
night’). (2) Where the jury return 
a verdict immediately thereafter, it 
is ground for reversal that the officer 
in charge told the jury that the trial 
judge had gone away, and that he 


would keep the jury together until 
the return of the judge several days 
later, unless they reached a verdict 
before that time. Alabama Fuel & 
Iron Co. v. Rice, 65 So. 402, 187 Ala. 
458. But see Duffy v. McKenna, 81 
A. 1101, 82 N.J.Law 62 (holding that 
there was no misconduct which viti- 
ated the verdict where at six o’clock 
the officer in charge informed the ju- 
ry that the clerk, whom the judge had 
left to take the verdict, was going to 
leave for supper and that if their ver- 
dict was not ready they would not 
be able to report it until his return at 
7:30, and the jury asked the clerk to 
wait a few minutes for the verdict 
which would soon be ready and which 
was returned shortly thereafter). 
34. Heston v. Neathammer, 54 N.E. 
310, 180 Ill. 150. 
835. Baird v. 
212, 58 N.D. 812. 
36. Baird v. Stephens, supra. 
87. Short v. Boss, 225 N.W. 197, 
198 Wis. 586. 


38. Ketchum v. Chicago, St. P., M. 
ae Ry. Co., 186 N.W.,634, 150 Wis. 


Stephens, 228 N.W. 


39. Ketchum v. Chicago, St. P., M. 
& O. Ry. Co., supra. 

Unauthorized view or inspection by 
jury see infra § 800. 

40. Lott v. Macon, 33 S.C.L. 178. 

41. Private communications be- 
tween judge and jury after submis- 
sion of cause see infra § 833. 

Waiver of presence of interpreter 
by failure to object see infra § 845. 

42. Kilgore v. Moore, 36 S.W. 317, 
14 Tex.Civ.App. 20. 

43. Tawzer v. McAdams, 7 P.(2d) 
SLOMPOLOy Lot Mane 596. Lauot Cycil: 
Stager v. Harrington, 27 Kan. 414; 
Gibbons v. Van Alstyne, 9 N.Y.S. 156; 
Benson v. Clark, 1 Cow. {N.Y.) 258. 

44. Gibbons v. Van Alstyne, 9 N. 


Y.S. 156; Benson v. Clark, 1 Cow. (N. 
YA) 2S: 
45. Ayrhart v. Wilhelmy, 112 N.W. 


782, 135 Iowa 290; Hart v. Lindley, 14 
N.W. 682, 50 Mich. 20. 

46. Hampton v. Van Nest’s Estate, 
168 N.W. 88, 196 Mich. 404; In re 


Woods, 178 N.Y.S. 573, 189 App.Div. 
324; White v. White, 5 Rawle (Pa.) 
61; Williams v. Chicago, etc., R. Co., 
78 N.W. 949, 11 S.D. 463. 


47. Goby v. Wetherill, [1915] 2 K. 
B. 674. 


43. As grounds for new trial see 
New Trial § 96. 


49. Burchill v. Hermsmeyer, (Tex. 
Civ-App:) 262 ‘SSW. 511.4 


50s WWoayent ve (City, etch Ry Comedy 
S.E. 649, 91 Ga: 344. - 


{a] Reasons for rule.—‘If they 
(the jury) should derive any impres- 
sion of a case from newspaper publi- 
cations, or through other sources of 
information outside of the evidence, 
it is impossible to Know what effect 
may thus be had upon their finding. 
Hence it is that no attorney, party, 
officer of court, or any other person, 
is allowed to communicate with a ju- 
ror about a pending case while he is 
charged with the consideration and 
determination of _ it. Newspapers 
have no more right to interfere in 
matters of this sort than any other 
person and it is of the utmost impor- 
tance that they refrain from so do- 
ing.’ =Wynn! v. City, ete, oR. Coy 17% 
S.E. 649, 650, 91 Ga. 344. 


51. Conn.—Geraty . v. 
162 A. 38, 115 Conn. 563. 


Me.—Collins v. Dunbar, 162 A. 897. 


Mich.—Rucklich v. American Car & 
ee eke Co., 188 N.W. 440, 218 Mich. 
561. 


Kaufman, 


Mo.—Aaron v. Metropolitan St. Ry. 
Co., 144 S.W. 145, 159 Mo.App. 307. 


Tex.—Ft. Worth & D. C. Ry. Co. v. 
pate 131 S.W. 416, 62 Tex.Civ.App. 

9, 

See Illinois Cent. R. Co. v. Souders, 
53 N.E. 408, 178 Ill. 585 (where ver- 
dict was not:set aside because no facts 
affecting were stated in the newspa- 
per and it was not shown with cer- 
tainty that the paper had reached the 
jury). 

[a] Reading newspaper report of 
former trial of the case, in which the 
amount of the verdict is stated, can- 
not be said to be prejudicial where 
the jury are explicitly instructed as 
to the damages to be awarded in the 
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the jurors from the case,5? it being largely within 
the courts’ discretion whether or not the jurors 
will be withdrawn or discharged;*? and the mere 
fact that a newspaper report,of the trial has been 
published is, of course, not ground for discharging 
the jury when it is not shown that any of them 
have read the article.5+ It is, however, vitiating 
misconduet for jurors to take into the jury room, and 
give consideration to, a newspaper account of a 
previous trial designed to be prejudicial and show- 
ing that defendant carries liability insuranee.*° 
Whether or not the jury shall be warned against 
reading newspaper reports or comments,°® or wheth- 
er or not inquiry shall be made of the jury to deter- 
mine whether they have read a newspaper comment 
on the trial,®7 rests largely in the discretion of the 
trial court. When newspaper comments or reports 
favorable to one party are published during the 
progress of the trial it is clearly proper for the 
trial judge to call the attention of the jury thereto, 
express his unqualified disapprobation of such con- 
duet, and caution the jury not to be influenced by the 
publication in question.®§ 7 


[§ 798] 4. Miscellaneous Remarks of Jurors dur- 
ing Trial.°® It has been held not to be such prejudi- 
cial misconduct as requires a reversal for a juror 
to express a desire to view the premises involved ;°° 
to remark that he does not think counsel for one 
of the parties will let him sit in the ease;®! to ask, 
on the way to the jury box, to see the injured hand 


ease at hand. Ricklich v. American 
Car & Foundry Co., 188 N.W. 440, 218 | proceedings’”’). 
Mich. 561. 57. 


52. Ring v. Minneapolis St. Ry. 58. 
Co., 223 N.W. 619, 176 Minn. 377; Wil-|S.E. 649, 91 Ga. 
son v. Consolidated Dressed Beef Co., 59 
145 A. 81, 295 Pa. 168.. 2 


53. Baker v. Rainer, 124 So. 737, 
220 Ala. 207; Ring v. Minneapolis St. 
Ry. Co., 223 N.W. 619, 176 Minn. 377; 
Wilson v. Consolidated Dressed Beef 60. 
Co., 145 A. 81, 295 Pa. 168, Cal. 


54 Ring v. Minneapolis St. Ry. 
Con 223 (NSW. 619,° 276 Minn, 3% 7; 
Baus v. Trenton & Mercer County 62. 
Traction Corporation, 131 A. 92, 102 | Jaite, 


Kan. 666 


N.J.Law 1 [aff 134 A. 915, 102 N.J. 
Law 712]. 63. Ownby v. 
55. Bryant v. Marshall, 10 P.(2d) | Co. 
868, 135 Kan. 348. 64. 
S.Ww. 1013. 


[a] Defense by insurance com- 
pany.—The fact that a newspaper 65. 
published an article during the course 
of the trial, in which it stated that 66 
an insurance company was defending 
the suit and declared that complain- 
ant did not suffer serious injuries, 67. 
does not entitle defendant to with- 68. 
draw a juror and have a new trial, 
even if such practice was permissible 
in the court, but at most entitled it 
to re-examine the jurors as to wheth- 
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of evidence or other comments on the 


Geraty v. Kaufman, supra. 
Wayainrevar City; setcs? RakiCo. 7 
44, 


_Comment to fellow juror as 
to evidence see supra § 794. 


atee er anee of witness see supra § 


Judd y. Letts, 21) Pi 12; 158 
359, 41 L.R:AIN.S~. 156. 


61. Suit v. Gibson, 189 P. 144, 106 


Cleveland-Akron Bag Co. v. 
148 N.E. 82, 112 Ohio St. 506 
[aff 153 N.E. 151, 20 Ohio App. 93]. 


Kansas City 
(Mo.App.) 228 S.W. 879. 


Robb v. Bartels, (Mo.App.) 263 


Farrington v. Cheponis & Par- 
narusky, 73 A. 189, 82 Conn. 258. 


De Leon v. Longoria, (Tex.Civ. 
App.) 4 S.W.(2d) 222. 


De Leon v. Longoria, supra. 
As ground for new trial in: 
Civil cases see New Trial §§ 101-102. 
Se cases see Criminal Law § 


[§§ 797-799 


of plaintiff whieh had previously been exhibited to 
the jury and the injury testified to;°? to comment 
on the evidence where the court instructs the jurors 
not to make comments on the evidence and to dis- 
regard the comment made;°? or to state, during 
cross-examination of defendant’s witness, in tones 
audible to court and jury, that he believes that de- 
fendant is trying to signal the witness what to 
answer ;°* but where the court did not rebuke the 
juror or caution the jury not to be prejudiced, it 
was held ground for reversal that a juror made a 
semiaudible remark “That’s right,” where plaintiff's 
counsel stated that defendant’s counsel had made 
plaintiff’s youthful witnesses ery during cross-exam- 
ination by trying to make them lie.6® While it is 
highly improper for a juror, during the examination 
of a witness, to give audible voice to his conclusion 
that the witness is lying,®°* the verdict will not be 
disturbed if it is not shown that the other jurors 
heard the exclamation and were influenced thereby.°* 


[§ 799] 5. Obtaining Evidence or Knowledge by 
Unauthorized Means**—a, In General. As the jury 
must base their verdict on evidence legally intro- 
duced on the trial of the cause,®® it is improper 
conduet for them to make a private search for evi- 
dence which, although incompetent and not subject 
to being explained or rebutted by the parties, may 
put the jurors in possession of facts that will have 
a potential influence upon their verdict.’° 


362; Bowler v. Washington, 62 Me. 
302; Heffron v. Gallupe, 55 Me. 563. 

Minn,—Pierce v. Brennan, 86 N.W. 
417, 83 Minn. 422; Rush v. St. Paul 
City R. Co., 72 N.W. 733, 70 Minn. 5. 


Mo.—Evans v. Klusmeyer, 256 S.W. 
1036, 301 Mo. 352. 

ing v. Shreve, 22 N.J.Law 
176. 

N.Y.—Johnson v. Riter-Conley Mfg. 
Co., 133 N.Y.S. 1004, 149 App.Div. 543; 
Buffalo Structural Steel Co, v. Dick- 
inson, 90 N.Y.S. 268, 98 App.Div. 355. 

Pa.—Force v. Scholl, 22 Pa.Co. 107; 
Helme vy. Kingston, 8 Kulp 221. 


R.I.— Garside v. Ladd Watch Case 
Co., 24 A. 470, 17 R.I. 691. 


Rys. Sear a ie v. Ordway, 1 Baxt. 
Va.—Litz v. Harman, 144 S.E. 477, 
151 Va. 363. 
Wis.—Peppercorn v. Black River 
Falls, 61 N.W. 79, 89 Wis. 38, 46 Am. 


S.R. 818. 


[a] Medical book not admitted in 
evidence.—Where the issue in, the 
cause iS whether or not proper medi- 
cal treatment has been given, and a 
juror during the course of the trial 
goes to his family doctor and obtains 
a medical book dealing with what 


er they read the article and would be 
influenced thereby. Hoffschlaeger Co. 
v. Fraga, 290 F. 146. 

Generally as to discussion and con- 
sideration of improper matters see in- 
fra § 811. 


56. Geraty v. Kaufman, 162 A. 33, 
115 Conn. 563. 

But see Ogren v. Rockford Star 
Printing Co., 123 N.E. 587, 592, 288 
Jll. 405 (where it is said: “It is the 
absolute duty of the court to instruct 
the jury so positively and so firmly 
in a case of so much notoriety and 
feeling that no juror would be likely 
to see newspapers printing matters 


Discussion and consideration of 
matters not in evidence during delib- 
erations see infra § 811. 


Taking or sending articles not in 
evidence to jury room see infra § 820. 
69. See infra § 806. 


70. U.S.—Consolidated Ice-Mach. 
Co. v. Trenton Hygeian Ice Co., 57 
F. 898. 

Ind.—Ball v. Carley, 3 Ind. 577. 

Ky.—Ironton Lumber Co. v. Wag- 
ner, 119 S.W. 197; Wooldridge vy. 
White, 48 S.W. 1081, 105 Ky. 247, 20 
Ky.L. 1144. 


Me.—Winslow v. Morrill, 68 Me. 


treatment should be given in such a 
case, this is such misconduct as may 
cause the verdict to be set aside. 
Force v. Scholl, 22 Pa.Co. 107. 


[b] Report of prior trial—Where 
a member of the jury during an ad- 
journment obtains from the success- 
ful party a report of the evidence giv- 
en at a former trial of the cause, and 
wifhout disclosing this fact to the 
court reads the report, and discloses 
its contents to the other members of 
the jury for the purpose of improper- 
ly influencing their decision, such 
misconduct will cause the verdict to 
ve sereee Heffron -v. Gallupe, 55- 

e. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 800-802] 


[§ 800] b. Unauthorized View or Inspection."? 
While the court. may, in its discretion, allow the 
jury to view or inspect a scene or object involved 
in the ease,*? according to many cases an unauthor- 
ized view or inspection by the jury will vitiate the 
verdict where it clearly appears,’* or it is reason- 
ably to be inferred,’* or there is a reasonable prob- 
ability that™® the verdict was influenced by the un- 
authorized view or inspection. Especially is the 
verdict vitiated where the view or examination is 
made, by preconcerted arrangement, in company 
with the friends and witnesses of the successful par- 
ty without the knowledge or presence of the defeated 
party or his counsel.*® ‘Although it has been stated 
broadly that misconduct in taking an unauthorized 
view or inspection will, because it has a tendency to 
corrupt and east suspicion on the pure and sound 
administration of justice, cause the verdict to be 
set aside without regard to whether the misconduet 
has resulted in prejudice,** it is often held that the 
verdict will not be set aside because of an unauthor- 
ized view or inspection where it can be preserved,*® 
or it is reasonably clear’® that the verdict was not 
improperly influenced; and some cases contain state- 
ments which go even further and require an affirma- 
tive showing of prejudice before the verdict will 
be vitiated.8° Where an unauthorized view is taken 
by several jurors in good faith, and without seriously 
prejudicing the rights of the complaining party, the 
irregularity may be cured by an instruction direct- 
ing the jury to disregard any facts learned by the 
view;*1 but the irregularity is not cured by a di- 
rection of the court to have the entire jury make a 
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view.®? 

Things not directly involved in cause. For ihe 
verdict to be vitiated the inspection need not neces- 
sarily be of something directly involved in the ease, 
but it may be of some other place or thing supposed 
to possess features similar to those of the place or 
thing involved in the cause, so that the inspection 
or experiment is likely to result in the formation 
of an opinion as to something directly involved.*® 


[§ 801] 6. Premature Formation and Expression 
of Opinion.** It is the duty of jurors not to form 
or express thei opinion as to the merits of the 
cause until arguments have been had, instructions 
given, and the case finally submitted to them,*° and 
should a juror, while he is separated from the rest, 
during the course of the trial, talk to others and 
declare his already formed opinion as to the merits 
of the controversy, such prejudgment by the juror 
vitiates the verdict.°° If the court have reason to 
believe that the jurors have expressed a determina- 
tion to render a verdict in favor of one of the par- 
ties, irrespective of the facts proved, he may, be- 
fore the parties have challenged them, admonish 
them as to their duty to decide the ease fairly and 
impartially on the evidenee.? 


[§ 802] 7. Use of Refreshments and Intoxicating 
Liquors.** It is not misconduct for the jury to send 
out for refreshments during their deliberations,*® 
nor to drink cider belonging to plaintiff which is 
furnished them in response to such a request where 
the cider was furnished without knowledge of plain- 
tiff and the jury did not know it belonged to him.°° 


71. Cross references: diet will not be nar paide if ee eae (Minn.) 243 N.W. 684; Pierce 

; ata k led derivea | nothing to show tha e same verdict |v. Brennan, 86 N.W. 417, 83 Minn. 

cil aera Spe APE paction would not have been reached even had | 422; Flanders v. Mullin, 50 A. 1055, 
in arriving at verdict see infra § | Unauthorized inspection not been} 73 Vt. 276. 

814. made). _{a] Mlustration.—Where, in an ac- 

Power of court to direct view or in- {a]_ “Harmlessness cannot be as-|tion against a physician for negli- 


spection see supra § 90 


Sending officer in charge to get meas- 
urements see supra § 795. 


Waiver see infra § 845. 
72. See supra § 90. 


73. Winslow v. Morrill, 68 Me. 362; 
Bowler v. Washington, 62 Me. 302; 
Flanders v. Mullin, 50 A. 1055, 73 Vt. 
276. 


74, Garside v. Ladd Watch Case 
@o5 240A. (470,117 R.1).691;5 Wade v. 
Ordway, 1 Baxt. (Tenn.) 229. 


[a] Determination of fact in dis- 
pute.—Where the purpose of the é&x- 
amination is to determine the exist- 
ence or nonexistence of a fact over 
which there is a dispute by the wit- 
nesses of the various parties, the 
probable result of the examination is 
to satisfy the jurors as to the falsity 
of one set of witnesses, and this, it 
may be inferred, affected the verdict 
in the case. Garside v. Ladd Watch 
Maso Con 24 A. 470) 17 Rw. 69. 


75. Wooldridge v. White, 48 S.W. 
1081, 105 Ky. 247, 20 Ky.L. 1144; 
Newton v. Minneapolis Street Ry. Co., 
(Minn.) 243 N.W. 684; Floody v. 
Great Northern R. Co., 112 N.W. 875, 
1081, 102 Minn. 81, 13 L.R.A.N.S. 1196; 
Pierce v. Brennan, 86 N.W. 417, 838 
Minn. 422;. Rush v. St. Paul City R. 
Co., 72 N.W. 733, 70 Minn, 5; Wood- 
bury v. Anoka, 54 N.W. 187, 52 Minn. 
329; Koehler v. Cleary, 23 Minn. 325; 
Robilio v. Webb, 7 Tenn.Civ.A. 127; 
Peppercorn v. Black River Falls, 61 
N.W. 79, 89 Wis. 38, 46 Am.S.R. 818. 
But see Gans v. Metropolitan St. R. 
Co., 84 N.Y.S. 914 (holding that ver- 


sumed as a matter of course, and 
. . . unless we can say so, such con- 
duct must be censured although not 
inspired by the winning party, nor by 
bad motives upon the part of the ju- 
ee deceie v. Webb, 7 Tenn.Civ.A. 
127, 132. 


ye ie: Deacon v. Shreve, 22 N.J.Law 


77. Helme vy. Kingston, 8 Kulp 
(Pa.)) 221. 
78. Haight v. Elmira, 59 N-Y.S. 


193, 42 App.Div. 391. 

79. Caldwell v. Nashua, 97 N.W. 
1000, 122 Lowa 179; Carbon v. Ottum- 
wa, 64 N.W. 413, 95 Iowa 524; Moore 
Viagublart as chron Viger SiO wate didee ey mmo 
Gratz v. Worden, 82 S.-W. 395, 26 Ky.L. 
721; Newton v. Minneapolis Street 
Ry. Co., (Minn.) 243 N.W. 684; Ly- 
ons v. Dee, 93 N.W. 899, 88 Minn. 490; 
Chicago, etc., R. Co. v. Oyster, 78 N.W. 
859, 58 Neb. 1. 

[a] Affidavits to show absence of 
prejudice.—Where a juror inspects 
the locus in quo but makes no com- 
munication to his fellow jurors, and 
makes affidavit that he was not in- 
fluenced by the view, the verdict will 
not be set aside. Caldwell v. Nashua, 
97 N.W. 1000, 122 Iowa 179; Carbon 
v. Ottumwa, 64 N.W. 413, 95 Iowa 524. 


80. Richardson v. Franklin, 235 Ill. 
App. 440. 

81. Buffalo Structural Steel Co. v. 
een 90 N.Y.S. 268, 98 App.Div. 


82. Buffalo Structural Steel Co. v. 
Dickinson, supra. 


83. Newton v. Minneapolis Street 


gence in the performance of a surgi- 
cal operation, a juror on his own mo- 
tion makes an examination out of 
court of a patient upon whom defend- 
ant has performed an operation simi- 
lar to the one involved, and as a re- 
sult of his examination concludes 
that the patient was not benefited by 
the examination and advises that he 
also sue defendant, such misconduct 
entitles defendant to have the verdict 
set aside. Flanders vy. Mullin, 50 A. 
1055,°73 Vt. 2:76. : 


84. Manner of arriving at verdict 
or decision see infra § S806. 


85. Shippy v. Peninsula Rapid 
Transit Co., 240 P. 785, 197 Cal: 290. 


86. Ewers’ Adm’r v. National Imp. 
Co., 63 F. 562. But see Freeman v. 
Vetter, 130 S.W. 190, 61 Tex.Civ.App. 
569 (holding that, while a juror’s dec- 
laration of his opinion on the merits 
to a third person before the case is 
finally submitted is reprehensible con- 
duct, yet it is not grounds for re- 
versal where the third person does 
not discuss the case with the juror or 
seek to influence him). 


87. Sickler v. LaValle, 27 N.W. 163, 
65 Wis. 572. 


88. Use of intoxicating liquors: 


As grounds for new trial in civil cas- 
es see New Trial § 103. 


In peace cases see Criminal Law § 


89. Long v. Davis, 114 N.W. 197, 
136 Iowa 734. 


90. Tripp v. Bristol County Com’rs, 


2 Allen (Mass.) 556. See Katsonas v. 
W. M. Sutherland Bldg. & Const. Co., 
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While it is reprehensible misconduct,®! even the 
drinking of intoxicating liquors is generally held not 
to vitiate the verdict where the drinking is not at the 
expense of one of the parties and the jurors are 
not incapacitated from performing their duties as 
such;92 but there is grounds for reversal if the 
drinking is at the expense of the successful party,°* 
or a juror thereby becomes so intoxicated as to be 
ineapable of properly performing his duties;°* and 
some cases hold that it is error to permit a juror 
to use intoxicating liquors unless it is done with the 
permission of the court, upon the prescription of a 
practicing physician.°® 

[§ 803] 8. Disclosure of Contents of Sealed Ver- 
dict.°° While it is reprehensible conduct for a 
juror to disclose the nature of a verdict which has 
been agreed upon but not announced or received in 
court,°* yet this will not of itself vitiate the ver- 
dict where there was no fraudulent or improper mo- 
tive in making the disclosure and the losing party 
was not injured thereby.®® 


[§ 804] 9. Requesting Voluntary Action of Suc- 
cessful Party.°® That jurors in connection with their 
verdict in favor of defendant file a letter or re- 
quest. asking defendant to recognize a moral obli- 


132 A. 553, 104 Conn. 54 (holding evi- 
dence not to show misconduct of ju- 
in eating candy taken to the 


rors 99. 
jury room as exhibits). fra § 888. 
91. Reed v. Chicago, B. & Q. R. Co., 1. 


151 N.W. 936, 98 Neb. 19 


92. Gorham v. Sioux City Stock- 
yards Co., 92 N.W. 698, 118 Iowa 749; 
Hemmi v. Chicago Great Western R. 
Co., 70 N.W. 746, 102 Iowa 25; Reed 
v. Chicago, B. & Q: R. Co., 151 N.W. 
936, 98 Neb. 19; Ankeny v. Rawhous- 
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and that a ruling denying the motion 
wili not be disturbed). 


Surplusage to verdicts see in- 


Zolkover v. Pacific Electric Ry. 
Co., 254 P. 926, 81 Cal.App. 772. 


2. Willey v. Alaska Packers’ Ass’n, 
238 P. 1087, 73 Cal.App. 605. 


3. Province of court and jury gen- 
erally see supra § 313. 


a 


gation to pay plaintiff! or to assist plaintifi’s fam- 
Ay? is not misconduct which affects the validity of 
the verdict. 


[§ 805] 10. Method of Determining Jurors’ Con- 
duct. To determine whether there has been any 
prejudicial misconduct on the part of jurors the trial 
judge may make, from the bench, direct inquiry of 
the jury on this point without having the jury re- 
tire to the jury room to determine whether there 
has been any prejudicial misconduct,? although it 
is not reversible error to have the jury make “such 
an inquiry in the jury room.® It is within the dis- 
cretionary power of the court to examine a juror 
who, an attorney asserts, is guilty of possible mis- 
conduet.°® 


[§ 806] C. Deliberations and Manner of Arriv- 
ing at Verdict’—1. In General. Generally, the de- 
liberations and arrival at the verdict should be a 
process of determining the material facts from the 
evidence which has been introduced, and applying 
the law to such facts as instructed by the court;® 
and every verdict should be the result of the exer- 
cise of judgment, reflection, and conscientious con- 
viction on the part of the jury.® The jury are 


bound ‘to accept and apply the principles of law 


W., 851, 126 Ark. 427. 


Cal.—Abbott v. Cavalli, 
114 Cal.App. 379. 


Del.— Rodney v. Burton, 86 A. 826, 
27 Del. 171; Linthicum v. Truitt, 80 
AA -245, 25 Del. 338; Klair v. Phila- 
delphia, B. & W. R. Co.,' 78 A. 1085) 
25 Del. 274. 


_ Idaho.—Beakley v. Optimist Print- 
ing Co., 152 P. 212, 28 Idaho 67. 


300 P. 67, 
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er, 95 N.W. 1053, 2 Neb. (Unoff.) 32; 
Richardson v. Jones, 1 Nev. 405; Wil- 
son v. Abrahams, i Hill (N.Y.) 207 
{disappr Brant v. Fowler, 7 Cow. (N. 
Y.) 562]. But see Rosenberg v. Ru- 
bin, 164 N.Y.S. 201 (stating that a 
juror should not be allowed to drink 
liquor at all while deliberating ex- 
eépt in case of sickness as a medi- 
cine); Rose v. Smith, 4 Cow. (N.Y.) 
Lins Am. De 331 (apparently regard- 
ing the mere use of intoxicating liq- 
uors as grounds for reversal); Kel- 
logge v. Wilder, 15 Johns. (N.Y.) 455 
(commenting that it is gross miscon- 
duct for the trial judge to permit the 
parties to treat the jury with spiritu- 
ous liquors for which conduct the 
consent of the parties affords no ex- 
cuse). 


Wilson v. Abrahams, 1 Hill (N. 
Y.) 207; McGilvery v. Lawrence, 152 
N.W. 698, 35 S.D. 443 


94. Repath v. Walker, 21 P. 917, 
13 Colo. 109; Rose v. Smith, 4 Cow. 
(N.Y.) 17, 15 Am.D. 331; Underwood 
Va Old.Colony St. Ry. Co., 76.A. 766, 
31 #.T,.253, Ann.Cas.1912A 1318. 


95. Bernier v. Anderson, 70 P. 1027, 
8 Idaho 675. 


96. As ground for new trial see 
Mew Trial * 100. 

Separation after agreement upon 
verdict see supra §§ 781, 782. 


97. Ingersoll v. Truebody, 40 Cal. 
6038. 
98. Ingersoll v. Truebody, supra; 


Tillett v. Norfolk Southern R. Co., 
$2 S.E. 866, 166 N.C. 515. See Wiest 
v. Layendyk, 41 N.W. 839, 73 Mich. 
661 (holding motion to vacate verdict 
because of disclosure of verdict is ad- 
dressed to discretion of trial court, 


4. Dziegiel v. Town of Westford, 
174 N.E. 495, 274 Mass. 291. 


[a] Amswers of foreman may be 
accepted as answers of the jury al- 
though some of the jurors fail to 
reply tu the judge’s questions. Dzie- 
giel v. Town of Westford, 174 N.E. 
495, 274 Mass, 291. 


5. Claffey v. Fenelon, 161 N.E. 616, 
263 Mass. 427. 

6. Farish Co. v. Madison Distribut- 
ing Co., 37 F.(2d) 455. 

7. Cross references: 
As ground for new trial in: 

vie cases see New Trial §§ 110- 

124. 


Criminal prosecutions see Criminal 
Law §§ 2669-2700. 

Communications between judge and 
jury after retirement for delibera- 
tion see infra ’§ 833. 

Further instructions during delibera- 
tions see infra §§ 834-839. 

In criminal cases see Criminal Law §§ 
2542-2552, 

Notes and memoranda of jurors to be 
used during deliberations see su- 
pra § 789. 

Officer in charge of jury during de- 
liberations see supra § 779. 

Premature formation of judgment see 
supra § 801. 

Presence of others in jury room dur- 
ing deliberations see supra § 796. 
Reading minutes of, or restating tes- 
timony to, jury after retirement see 

infra § 840. 

Separation of jury during delibera- 

tions see supra §§ 781, 782. 


8 Ark.—Twist v. Mullinix, 190 S. 


Ind.—Deep Vein Coal Co. v. Raney, 
112 N.E. 392, 62 Ind.App. 608. 


N.C.—Daniel v. Town of Belhaven, 
126 S.E. 421, 189 N.C. 181; McLaw- 
hom Vv. Coppage, 125 S.E. 2, 188 N.C. 

oO 

Tex.—Houston Belt & Terminal Ry. 
Gp: v. Davis, (Civ.App.) 19 ‘S.W.(2d) 


[a] Facts must first be determined 
before a verdict can be returned. New 
Orleans & G. N. R. Co. v. Walden, 133 
So. 241, 160 Miss: 102. 


{b] Findings must be based on 
evidence.—(1) The jury cannot prop- 
erly make a finding which has no 
basis in the evidence but is founded 
upon mere conjecture or speculation. 
Baton v. Wilmington City Ry. Co., 
75 A. 369, 24 Del. 435; Rastelli v. 
Henry, 181 P. 643, 73 Wash. 227. (2) 
Instructions as to basing findings on 
evidence see supra § 525. 


[c] That the parties requested no 
instructions on certain phases of the 
evidence and the court gave none of 
its own motion would not prevent the 
jury from considering the evidence 
in reaching a verdict. Tate v. Holly, 
138. P. 64, 25 Colo.App. 218. 


Instructions as to duty of jurors 
see supra § 525. 


ioe Cal.—Levy vy. Brannan, 39 Cal. 


Ga.—Obear v. Gray, 68 Ga. 182. 


Iowa.—Garden v. Moore, 156 N.W. 
410, 174 Iowa 876; Merseve v. Shine, 
37 Iowa 253. 


Kan.—Ottawa v. Gilliland, 65 P. 
252, 68 Kan. 165, 88 Am.S.R. 232. 


Nev.—Lee v. Clute, 10 Nev. 149. 
N.J.—kKennedy v. Kennedy, 18 N.J. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 


q 
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governing the case before them, and they are not 
authorized to depart from these principles simply 
because they judge it necessary to accomplish jus- 
tice in the particular case.t° A verdict is invalid 
if it is arrived at by merely making a mathematical 
calculation rather than exercising judgment and 
weighing and considering the evidence.'! The jury 
should not be required to enter into their delibera- 
tions under circumstances caleulated to prevent a 
full and fair consideration of the matters commit- 
ted to their decision.12 As a general rule the de- 
liberations of the jury are secret and the court will 
make no inquiry into the nature or extent of such 
deliberations. 


[§ 807] 2. Duty To Agree and Heed Arguments 
of Other Jurors.‘ A jury should examine a ques- 
tion submitted to them with due regard to the opin- 


ions of each other, and should try to reach a har-’ 


monious result if they ean do so, under the law and 
evidence in the case;1° but this does not mean that 
jurors should agree to a verdict which is against 
their honest convictions.'® The views expressed by 
a majority of the jury, whether that majority be 
large or small, are entitled to careful consideration 


Law 450. 


N.Y.—Nalli v. Peters, 211 N.Y.S. 
411, 213 App.Div. 735 [mod on other 
grounds 149 N.E. 343, 241 N.Y. 177 
(motion fer rearg or to am remittitur 
den 150 N.E. 566, 241 N.Y. 587)]; 
Oliver v. Moore, 58 Hun 609, 12 N.Y.S. 


93 Va. 200. 
[a] 
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6 Porto Rico Fed. 405. 
Tenn.—Taylor v. Jones, 2 Head 565. 
Va.—Buntin y. Danville, 24 S.E. 830, 


Reasons.—‘“‘The rule which re- 


quires unanimity in the verdict of 
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by the minority;!7 but the mere fact, standing by 
itself, that a majority is a majority, should never 
lead a minority to abandon views honestly enter- 
tained upon the evidence and the law.1* 


[§ 808] 3. Length of Deliberation and Necessity 
for Retirement.1® While the verdict should be the 
result of sound judgment, dispassionate considera- 
tion, and conscientious reflection,?® and the jury 
should, if necessary, deliberate patiently and long 
on the issues which have been submitted to them,?+ 
yet, where the law does not positively preseribe the 
length of time a jury shall consider their verdict, 
they may render a valid verdict without retiring,”* 
or on very brief deliberation after retiring,?® al- 
though the trial court may, in its discretion, cause 
the jury to reconsider the case if their deeision is 
so hasty as to indicate a flippant disregard of their 
duties.24 In ease the jury report a disagreement, 
the court may keep them together for further de- 
liberation for a reasonable length of time and until 
he is satisfied that they have made an honest effort 
to agree.*®> How long the jury should be kept to- 
gether, or what is a reasonable length of time, de- 
pends upon the circumstances of each case,?* and, 
Propriety and effect of statements 


as to length of time jury will be kept 
together see infra § 843. 

Time jury should be allowed to de- 
liberate before being urged to agree 
see infra § 841. 


343; Mitchell v. Ehle, 10 Wend. 595. 


Okl.—Williams v. Pressler, 65 P. 
934, 11 Okl. 122. 


S.D.—Long v. Collins, 82 N.W. 95, 
12. S.D: 621 


Wash. camino v. Cosy, 1 Wash. 
T. 329, 34 Am.R.. 808. 


Wis.—Birchard v. Booth, 4 Wis. 67. 


10. Farguet v. De Senti, 148 A. 139, 
110 Conn. 367; Dempster Mill Mfg. 


Co. v. Humphries, (Tex.Civ.App.) 189 
S.Ww. 1110. 
Ul. Daniel v. Town of Belhaven, 


126 S:By 421, 189 N.C. 181. 

[a] Thus a verdict is invalid if 
the jury, instead of determining from 
the evidence the damage plaintiff has 
sustained, arbitrarily agree to give 
him thirty per cent of the amount 
claimed. Daniel v. Town of Belhaven, 
126 S.E. 421, 189 N.C. 181. 

12. Mathews v. Mathews, 227 IIl. 
App. 465. 

13. Scullin v. Vining, 191 S.W. 924, 
127 Ark. 124; Simmons v. Fish, 97 N. 
BE. 102, 210 Mass. 563, Ann.Cas.1912D 
588; In re Hurlbut’s Estate, 148 N. 
W. 51, 126 Minn. 180. 

Impeachment of verdict see infra § 
914, 

14. hese or for failure to agree 
see infra § 844 

Instructions as to duty to agree see 
supra § 5265. 


Urging jury to agree see infra § 
841, 


15. Ala.—Phoenix Ins. Co. v. Moog, 
PP So. 108),.81 Ala. 335. 

Ark.—J. F. McGehee & Co. v. Fuller, 
277 S.W. 39, 169 Ark. 920. 


Conn.—-Doty v. Smith, 67 A. 885, 
80 Conn. 245. 

Hawaii.—Marks Const. Co. v. Maser, 
30 Hawaii 163. 

Mich.—Bentley v. Shifflet, Cumber 
& Co., 2138 N.W. 152, 288 Mich. 5. 

N.C.—Warlick v. Plonk, 9 S.H. 190, 
HOB IN C:- 81. 

Porto Rico.—Martinez v. Brown Co., 


the jury necessarily involves a duty 
on the part of each juror to bring his 
own view of the weight of evidence as 
to material facts in issue in accord 
with that of his fellow jurors, if he 
can do so consistently with his con- 
scientious convictions.” Doty v. 
Smith, 67 A. 885, 80 Conn. 245, 247. 

{[b] Rule stated.—‘‘A juror in en- 
tering the jury room Should, like the 
judge, be in a wholly judicial frame 
of mind, able and willing to accord 
to the arguments of his fellow jurors 
all the weight which a reasonable, 
intelligent, open-minded and honest 
man would accord to them. Once per- 
suaded of the greater force of the 
arguments of one or more fellow 
jurors, it is the duty of the listening 
juror to abandon his own views and 
to adopt those of the others. With 
equal clearness, however, it is the 
duty of the listening juror not to 
abandon his views, but on the con- 
trary to hold to them if, after very 
careful consideration of all that he 
hears in the jury room, he still feels 
conscientiously that his view is the 
correct one upon the evidence as he 
heard it and upon the law as it was 
given to him by the court.” Marks 
Const. Co. v. Maser, 30 Hawaii 163, 
169. 

16 J. F. McGehee & Co. v. Fuller, 
277 S.W. 39, 169 Ark. 920; Taylor v. 
Jones, 2 Head (Tenn.) 565. 

Coercing agreement to verdict 
against honest convictions see infra § 
841. 

Compromise by surrender of honest 
convictions see infra § 830. 

17. Gibson y. Minneapolis, etec., R. 
Co., 56 N.W. 686, 55 Minn. 177, 43 Am, 


S.R. 482; Ahearn v. Mann, 60 N.H. 
473. 
18. J. F. McGehee & Co. v. Fuller, 


277 S.W. 39, 169 Ark. 920; ‘Marks 
Const. Co. v. Maser, 30 Hawaii 163. 
Urging minority jurors to doubt 
and reconsider their views see infra 
§ 842. 
19. Discharge of jury for failure 
to agree see infra § 844. 


20. Williams v. Pressler, 65 P. 934, 
1% Ok1.-122. 

21. Phcenix Ins. Co. v. Moog, 1 So. 
108, 81 Ala. 335. 

22. Comer v. Jackson, 50 Ala. 384; 
Bottomley v. Goldsmith, 36 Mich. 27; 


The Milwaukie vy. Hale, 1 Doug. 
(Mich.) 306; Gulf, etc., R. Co. v. Har- 
rison, (Tex.Civ.App.) 104 S.W. 399. ~ 


See Stockton Iron Works vy. Walters, 
123 P. 240, 18 Cal.App. 373 (holding 
that, where the jury, after deliberat- 
ing for a while, have come into court 
for further instructions as to allow- 
ance of interest, and plaintiff's coun- 
sel waives the item of interest, the 
jury may return their verdict pre- 
viously agreed upon, with the excep- 
tion of interest, without retiring from 
the court room). 


23. Urquhart v. Durham & S.C. R. 
Co., 72, S.E. 630, 156 N.C. 581; Gulf, 
etce., R. Co. v. Harrison, (Tex.Civ. 


App.) 104 S.W. 399. 

24 Urquhart v. Durham & S. 
R. Co.; 72 S.E. 630, 156 Nie 58d: 

25. Ga 
tis, 157 S.B. 344, 42 Ga. App. 639. 

Iowa.—Garden y. Moore, 156 
410, 174 Iowa 376. 

Ky.—Chesapeake, ete, R. Co v. 
Cowherd, 27 S.W. 990, 96 Ky. 118, 16 
Ky.L. 378. 

N.Y.—Green v. Telfair, 
260. 

Ohio.—McFann vy. Carlton, 17 Ohio 


N.W. 


11 How.Pr. 


|Cir.Ct.N.S. 244. 


Pa.—Hinman v. Hinman, 128 A. 654, 
283 Pa. 29. 

§.C.—Terry v. Richardson, 116 S. 
BE. 278, 123 S.C. 319; Harper v. Aber- 
crombie, 105 S.E. 749, 115 S.C. 360; 
Dover v. Lockhart Mills, 68 S.E. 525, 
86.S.C. 229. 

Va.—Buntin v. 
830, 93 Va. 200. 

Wis.—Barlow v. Foster, 
822, 149 Wis. 613. 

26. Harper v. Abercrombie, 105 S. 
BE. 749, 115 S.C. 360; Bentin vy. Dan- 
ville, 24 S.E. 830, 93 Va. 200. 


Danville, 24 S.E. 


136 N.W. 
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unless there is some express statutory limitation,?* 
may be determined by the trial court in the exer- 
cise of a sound discretion,?® which will be inter- 
fered with only where there has been a clear abuse 
of discretion and the jury coerced.”? 


[§ 809] 4. Food and Rest During Deliberations.*° 
Where the jury are confined in deliberations for 
a considerable length of time, the judge may prop- 
erly see that they have an opportunity to sleep in 
comfortable and healthy surroundings,*? and see that 
they have meals furnished seasonably and amply to 
their satisfaction.*? A statute providing that jurors 
shall not be required to continue their deliberations, 
without sleep and rest, beyond a specified hour, and 
at that hour or earlier they shall, under such safe- 
guards as the court directs, be afforded suitable op- 
portunity for sleep and rest for at least eight hours 
before again taking up their deliberations, requires 
more than the mere presence of beds in the jury 
room.*? Under such a statute it is the duty of 
the court to inform the jurors of their statutory 
rights with respect to sleep and rest, for unless such 
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rights are understood, the jurors do not receive the 
benefit of the statute.?+ 


[§ 810] 5. Discussion and Consideration of Evi- 
dence and Issues Submitted by Instructions.*® The 
jury may properly hold discussions or arguments as 
to all questions directly involved,*® and as to the 
evidence,*? or what it tends to show;** and it is 
not misconduct for a juror to go further and fortify 
his opinion as to the evidence by arguing and show- 
ing that he has a special ability to judge such mat- 
ters.*® The jury’s consideration may? and should** 
extend to all evidence which has been introduced on 
a point rather than confined to only a portion there- 
of. Evidence which has been admitted under rul- 
ings of the court may be considered although it re- 
lates to matters not pleaded by the parties.*? Where 
there is a conflict in the evidence, it is the jury’s 
duty to reconcile it, if possible.4? But if impos- 
sible, they may give credit to that which they think 
most reliable and most entitled to belief under the 
circumstances disclosed,** and give their decision for 
the party in whose favor the evidence preponder- 


27. See statutory provisions. eee tee Southern By. Co., nee Discussion of evidence before 
3 : By iSeity ood aul CN sA7s arper v.|submission of cause see supra § 794. 
Lge 2 BEER Or LOW (m ELS) Coe | Abercrombiey 108, Sa. 20, 115 SCs 


§ 100, providing that a jury shall not 


be sent out a third time in conse- | 360; 


Dover v. Lockhart Mills,—68 S. 


Knowledge derived from view or in- 
spection see infra § 814. 


quence of their disagreement, unless 
on account of disagreements not stat- 
ed when they first came into court, 
is not violated where it does not ap- 
pear that the jury were sent out a 
third time nor that they were sent 
out at all after the first time on ac- 
count of difficulties not stated when 
they first came into court. Cowan v. 
Umbagog Pulp Co., 39 A. 340, 91 Me. 
26. 

{b] Mass. Gen. lL. c 234 § 34, to the 
effect that, if a jury, after due and 
thorough deliberation, return to court 
a second time without having agreed 
upon a verdict, they shall not be sent 
out again without their own consent, 
unless they ask for some further ex- 
planation of the law, does not apply 
where the jury simply inform the of- 
ficer in charge that they cannot agree. 
Dixon v. A. J. Cunningham Co., 153 
N.E. 257, 257 Mass. 63. 

23. Ark.—Southern Ins. Co. v. 
White, 24 S.W. 425, 58 Ark. 277. 

Tll.—Chicago City R. Co. v. Shreve, 
128 Ill.App. 462 [aff 80 N.E. 1049, 226 
Tll. 530]; Jeffery v. Robbins, 73 Ill. 
App. 353. 

Kan.—Brecheisen v. Clark, 176 P. 
137, 103 Kan. 662. : 

Ky.—Chesapeake, ete, R. Co. v. 
Cowherd, 27 S.W. 990, 96 Ky. 113, 16 
Ky.L. 373; Randolph v. Lampkin, 14 
S.W. 538, 90 Ky. 551, 12 Ky. 517, 10 
L.R.A. 87. 

Me.—Cowan v. Umbagog Pulp Co., 
39 A. 340, 91 Me. 26. 

Mass.—Dixon v. A. J. Cunningham 
Go., 153 N.E. 257, 257 Mass. 63. 

Minn.—Scarlotta v. Ash, 108 N.W. 
1025, 95 Minn. 240; Coit v. Waples, 1 
Minn. 134. 

Mo.—Mackey v. First 
(App.) 293 S.W. 66. 

N.Y.—White v. Calder, 35 N.Y. 183, 
33 How.Pr. 392; Erwin v. Hamilton, 
50 How.Pr. 32; Green v. Telfair, 11 
How.Pr. 260. 

N.C.—Hannon y. Grizzard, 89 N.C. 
115, 

N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 186 N.W. 88, 23 N.D.-246. 

Pa.—Hinman vy. Hinman, 128 A. 654, 
Deomeae 29. 


Nat. Bank, 


E. 525, 86 S.C. 229. 


Tex.—North Dallas Cir. R. Cou v. 
McCue, (Civ.App.) 35 S.W. 1080. 


Va.—Buntin vy. Danville, 24 S.E. 
830, 93 Va. 200. 


Wis.—Barlow v. Foster, 136 N.W. 
822, 149 Wis. 613; Giese v. Schultz, 34 
N.W. 913, 69 Wis. 521. 


[a] Periods held not unreasonable 
or to show abuse of discretion.—(1) 
Forty hours. Brecheisen v. Clark, 176 
P. 137, 103 Kan. 662; Barlow v. Foster, 
136 N.W. 822, 149 Wis. 613. (2) 
Twenty-eight hours. Hinman vy. Hin- 
man, 128 A. 654, 283 Pa. 29. (@) 
Twenty-four hours. Chicago City 
R. o. Vv. Shreve, 128 ~Ill.App. 
462 [aff 80 N.B. 1049, 226 Ill. 530). 
(4)~- All night and until late the 
next morning. Harsey v. South- 
ern Ry. Co., 115 S.E. 324, 122 S.C. 347. 
(5) All night. Harper v. Abercrombie, 


105 Sh. 749, 115 S.C. 360. 6), Untill 
the end of the term. Osborne v. 
Walkesy 013: (SB 2385, 103" NIC. i651: 


North Dallas Cir. R. Co. v. McCue, 
(Tex.Civ.App.) 35 S.W. 1080. 


[b] Length of session.—Where the 
jury retiree to consider their verdict 
at 9:30 A. M., returning a verdict at 
1:30 P. M., defendant cannot com- 
plain that the jury were held too long 
in one session, although they were 
ordinarily excused at noon and or- 
dered back at 2 P. M. Roy v. Kan- 
By City, 224 S.W. 132, 204 Mo.App. 

[ec] Period of confinement held un- 
reasonable.——-Seventy hours. Clemens 
v., Chicago, Bi ly& Po Ry Com 144aN,, 
W. 354, 163 Iowa 499, 

29. Hinman v. Hinman, 128 A. 654, 
283 Pa. 29; Buntin v. Danville, 24 S.E. 
830, 93 Va. 200. 

30. Coercion of jury by depriva- 
tion of, or threats as to, food and 
rest see infra § 843. 

Jurors’ use of refreshments and 
liquors see supra § 802. 

31. Barlow v. Foster, 136 N.W. 822, 
149 Wis. 613. 


32. Barlow v. Foster, supra. 

33. Kellogg v. HBastman, (N.H.) 
VEZ AL UE 5s 

34 Kellogg v. Eastman, supra. 


Papers and articles to be taken to 
jury room see infra §§ 816-826. 

36. Alexander v. Crosby, 129 N.W. 
959, 150 Iowa 239. 


S7.. Texas & PP. Ry. Co Vv. Van 
Zandt, (Tex.Civ.App.) 30 S.W.(2d) 503 
[rev on other grounds (Commn.App.) 
44 S.W.(2d) 950]. 


38. Corn Exchange Nat. Bank v. 
Ochlare Orchards Co., 150 N.W. 651, 
Site Neb a O36; International-Great 
Northern .R. Co. v. Smith, (Tex.Civ. 
App.) 269 S.W. 886; Washington v. 
Austin Nat. Bank, (Tex.Civ.App.) 207 
S.W. 382. 


39. Corn Exchange Nat. Bank v. 
Ochlare Orchards Co., 150 N.W. 651, 
97 Neb. 5386. - 


40. Ruth v. Krone, 103 P. 960, 10 
Cal.App. 770; Atchison, ete, R. Co. 
v. Green, 47 P. 514, 57 Kan. 589; Ross 
v. Citizens’ Ins. Co., 7 Mo.App. 575; 
Fire Ass’n of Philadelphia v. Powell, 
(Tex.Civ.App.) 188 S.W. 47. 


41. State v. Suffield & Thompson- 
ville Bridge Co., 74 A. 775, 82 Conn. 
460; People’s Nat. Bank of Middle- 
town _v. Rhoades, 90 A. 409, 28 Del. 
65; Kingan & Co. y. King, 100 N.E. 
1044, 179 Ind. 285; Oliver v. Pate, 43 
Ind. 132; Biggs v. Gurganus, 67 S.E. 
S00) 152 MN Conia: 


42. McGee v. Cunningham, 
Civ.App.) 17 S.W.(2a) 494. 


43. Del.—Little vy. American Tel., 
etc., Co., 67 A. 169, 22 Del. 374; Cough- 
lan v. Philadelphia, ete., R. Co., 67 A. 
148, 22 Del. 242; Colbourn v. Wilming- 
ton, 56 A. 605, 20 Del. 443. ; 

Fla.—Atlantic Coast Line R. Co. v. 
Miller, 44 So. 247, 53 Pla. 246. 

Miss.——New Orleans & G. N. R. Co. 
v. Walden, 133 So. 241, 160 Miss. 102. 


Mo.—EHwing v. Gass, 41 Mo. 492. 

Ohio.—Erie R. Co. vy. Ciofalo, 18 
OhioCir.Ct.N.S. 448. 

Averaging estimates of witnesses 
see infra § 832. 

Instructions as to conflicting evi- 
dence see supra §§ 544, 624. 


44. Little v. American Tel. Co., 67 
A. 169, 22 Del. 374; Colbourn v. 
Wilmington, 56 A. 605, 20 Del. 443. 


(Tex, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 810-812] 


ates.4® When the true meaning of an expression 
used by a witness is plainly apparent from the con- 
text and the connection in whieh it was made, or 
from other pertinent cireumstanees which show that 
the words were ignorantly or improperly used and do 
not convey the meaning actually intended, the jury 
are authorized to ascribe to the words the meaning 
which the surroundings indicate and which the wit- 
ness evidently intended them to have.?*% 


[§ 811] 6. Discussion and Consideration of Mat- 
ters Not in Evidence or Issue Generally.4* While the 
jury should consider only the evidence and the mat- 
ters which have been submitted to them by the in- 
structions of the court,#® illustrations and discus- 
sions of the jurors in weighing the testimony may 
take a fairly wide range,*® and, if they are non- 
prejudicial, discussions of matters which have no 
basis in the evidence, or relevancy to a point in 
issue, are not ground for reversal.®° If no overt 
act occurs, it is not misconduct requiring a reversal 
that a juror of his own accord and by his own secret 
process of reasoning takes into consideration an im- 
proper matter and is thus led to agree to a verdict 
different from that he would otherwise have agreed 
to,°1 for the courts cannot undertake to probe into 
or supervise the jurors’ process of reasoning during 
their deliberations.®? The verdict will be vitiated, 
however, if the jury discuss and consider as a basis 
for their findings of fact something which is not 
legally admitted evidence,®>? or probably have let 
their verdict be influenced by the discussion and con- 


45. Coughlan v. Philadelnhia, etce., 
R. Co., 67 A. 148, 22 Del. 242; Butler 
Ve CDICAS OM Cuc., alta, COn.3o) N.We. oO, 


71 Iowa 206; New Orleans & G. N. [b] 


TRIAL 


ing open, was held not misconduct 
requiring reversal. 
(Tex.Civ.App.) 48 S.W.(2d) 413. 


Narration of juror’s experi- 56. 
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sideration of improper matters not in issue and 
which cannot legally have any effect on the rights 
of the parties.°4 Thus it has been held misconduct 
requiring the verdict to be set aside that the jury 
discussed and based their finding upon a statement 
made by counsel in his argument;°° that a juror, 
without disclosing the same to the trial court, dis- 
closed to his fellows during their deliberations the 
fact that one of the parties had attempted improper- 
ly to influence him and the jury attempted to im- 
pose a punishment by rendering verdict against the 
party who made the attempt;°® that jurors were 
influenced by the argument of one of their members 
that a verdict for plaintiff would be futile as de- 
fendant would appeal and obtain a reversal;°’ that 
the jury refused recovery to a mother for loss of 
services of her minor son because one of their mem- 
bers, during deliberations, called attention to the 
fact that the son had already recovered a judgment 
in his own right for the same injuries;°® or that 
there was a discussion and consideration of the fact 
that plaintiff would have to pay attorney’s fees from 
any recovery he might be allowed,®® or the fact that 
defendant was protected against liability by indem- 
nity insurance.®® It is not misconduet for a juror to 
request that the way of voting be kept a secret 
as he has friends on both sides of the case.°* 


{§ 812] 7. Discussion and Consideration of Per- 
sonal Experiences or Knowledge as to Material Mat- 
ters®*—a, In General. Although it has been said 
that the ancient doctrine permitted the jurors to 


29.55 
Texas v. O’Hare, 
S.W.(2d) 939. 


In re Merrill's Estate, 211 N. 


Missouri, K. & T. Ry. Co. of 


Kuntz v. Spence, (Tex.Civ.App.) 39 


a Sieve Walden, 133 So. 241, 160] ences with Payltoeds in an action] W. 361, 202 Iowa 837. 
isc. 5 against a railroa was held not 
46. Seaboard Air Line Ry. v. Pee-} ground for reversal. Scullin v. Vin- 57. Stepp v. Texas & P. Ry. Co., 


ples, (Ga.App.) 77 S.E. 12. 
47. Cross references: 


ing, 191 S.W. 924, 127 Ark. 124; 
Huntley & Son v. Chicago, B. & Q. 


Tas! (Tex.Civ.App.) 20 S.W.(2d) 324. 


Forsythe v. Central Mfg. Co., 


Consideration of prejudical newspa- 
per account brought in jury room 
by juror see supra § 797. 

Obtaining evidence or knowledge by 
unauthorized means sée supra § 799. 


Personal knowledge as to material 
facts see infra § 812. 


Taking documents and papers not in 
evidence to jury room see infra § 
820. 


48. In re Narber’s Estate, 234 N.W. 
185, 211 Iowa 713; Torres v. Rubert, 
6 Porto Rico Fed. 701; Martinez v. 
3rown Co., 6 Porto Rico Fed. 405; San 
Antonio Public Service Co. v. Alex- 
ander, (Tex.Commn.App.) 280 S.W. 
753 [aff (Civ.App.), 270 S.W. 199]. 

49. Scullin y. Vining, 191 S.W. 924, 
127 Ark. 124. 

50. Scullin v. Vining, 191 S.W. 924, 
127 Ark. 124; L. S. Huntley & Son v. 
Chicazo, Bo &.Q. R. Co., 121) N.W. 377, 
142 Iowa 697; San Antonio Public 
Service Co. v. Alexander, (Tex. 
Commn.App.) 280 S.W. 753 [aff (Civ. 
App.) 270 S.W. 199]; Kuntz v. Spence, 
(Tex.Civ.App.) 48 S.W.(2d) 413; Kuy- 
kendall v. Johnson Funeral Parlor, 
(Tex.Civ.-App.) 38 S.W.(2d) 601; Eli- 
zondo v. Regan, (Tex.Civ.App.) 37 S. 
W.(2d) 1058; Texas Employers’ Ins. 
Ass’n v. Eubanks, (Tex.Civ.App.) 294 
S.W. 905; Twichell v. Klinke, (Tex. 
Giv. AnD.) = 2021S Weie283;. Debes: -v. 
Greenstone, (Tex.Civ.App.) 260 S.W. 
211. 


fa] General discussion of experi- 
ences with car doors, in an action for 
injury resulting from a car door com- 


R. Co., 121 N.W. 377, 142 Iowa 697. 


51. Texas & P.: R. Co. v. Aaron, 
(Tex.Civ.App.) 19 S.W.(2d) 930 [cert 
den 50 S.Ct. 409, 281 U.S. 756, 74 L. 
Ed. 1166]. 


52. Texas & P. R. Co. v. Aaron, 
supra. 
53: In re Merrill’s Estate, 211 N.W. 


361, 202 Iowa 837; Bryant v. Marshall, 


10 P.(2d) 868, 135 Kan. 348; Missouri, 
Ke Gay Ry: Co; loft i Texas v.! O'Hare, 
(Tex.Civ.App.) 39 S.W.(2a) 9393 


South Texas Mortgage Co. v. Dozier, 
(Tex.Civ.App.) 158 S.W. 1051. 


54. In re Merrill’s Estate, 211 N. 
W. 361, 202 Iowa 837; Nocero v. De- 


nitto, 208 N.Y.S. 601, 212 App.Div. 
363, 5 Jackson, etc, Sti Ry ete. Co, 
v. Simmons, 64 S.W. 705, 107 Tenn. 


392; Forsythe v. Central Mfg. Co., 
53 S.W. 731, 103 Tenn. 497; St. Louis 
Southwestern Ry. Co.. of Texas v. 
Lewis, (Tex.Commn.App.) 5 S.W.(2da) 
765 [rev (Civ.App.) 297 S.W. 896 (reh 
den (Commn.App.) 10 S.W.(2d) 534)]; 
Moore v. Ivey, (Tex.Commn.App.) 277 
S.W. 106 [rev (Civ.App.) 264 S.W. 
283]; Williams v. Penick-Hughes Co., 
(Tex.Civ.App.) 36 S.W.(2d) 1060; Em- 
ployers’ Casualty Co. v. Scheffler, 
(Tex.Civ. App.) 20 S.W.(2d) 833; 
Wekert v. Wendel, (Tex.Civ.App.) 15 
S.W.(2d) 1064 [rev on other grounds 
40 S.W.(2d), 796, 76 A.L.R. 955]; St. 
Louis Southwestern Ry. Co. v. Dod- 
son, (Tex.Civ.App.) 285 S.W. 330; 
Pridgen v. Cook, (Tex.Civ.App.) 184 
S.W. 713. 

55. Bullock vy. Chester & Darby 
Telford Road Co., 113 A. 379, 270 Pa. 


j 


58. 
53 S.W. 731, 103 Tenn. 497. 


59. Texas & P. Ry. Co. v. 
Zandt, (Tex.Commn.App.) 44 S.W. 
(2d) 950 [rev (Civ.App.) 30 S.W.(2d) 
5031; St. Louis Southwestern Ry. Co- 
of Texas v. Lewis, (Tex.Commn.App.) | 
5 S.W.(2d) 765 [rev (Civ.App.) 297 
S.W. 896 (reh den (Commn.Anpp.) 10 
S.W.(2d) 534)]; Southern Traction 
Co. v. Wilson, (Tex.Commn.App.) 254 
S.W. 1104 [rev (Civ.App.) 241 S.W. 
636]; Lackey v. Southland Grey- 
hound Lines, (Tex.Civ.App.) 35 S.W. 
(2d) 739; St. Louis Southwestern 
Ry. Co. of Texas v. Smithhart, (Tex. 
Civ. App.) 9 S.W.(2d) 146; San Anto- 
nio Traction Co. v. Mendez, (Tex.Civ. 
App.) 199 S.W. 691; San Antonio, U. 

& G. Rei Co. v. Vivian, (Tex.Civ. App.) 
30 Suwa n9o2s Gui isy Ce '& (Soniye 
Co. Vv. McKinnell, (Tex.Civ.App.) 173 
S.W. 937. See Debes v. Greenstone, 
(Tex.Civ.App.) 260 S.W. 211 (hold- 
ing that discussion of attorney’s fees 
is not ground for reversal where it is: 
only incidental and shown not to have ' 
entered into verdict). 


60. Baird v. Ridgeway, (Tex.Civ- 
App.) 268 S.W. 1058; Debes v. Green- 
stone, (Tex.Civ.App.) 247 S.W. 289. 

61. Crosby v. Stevens, (Tex.Civ. 
App.) 184 S.W. 705. ' 

62. Cross references: 

a Bound for new trial see New Trial 
120. 


Discussion and consideration of mat- 
ters not in evidence generally see 
supra § 811. 


In criminal prosecutions see Crimi- 
nal Law § 2551. 
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render their verdict upon facts within their personal 
knowledge as well as those derived from the testi- 
mony of witnesses,°* it is now well settled, as a 
general rule, that a verdict cannot be based on 
faets in the private knowledge of jurors but must 
be based solely upon evidence regularly produced 
cannot disregard in deference 
to their own independent opinions or conclusions as 
If a juror knows any 
particular fact. material to the case, it is his duty 
to be sworn as a witness in open court and be pub- 


on trial,°* which they 


to matters requiring proof.®® 


to applications of 
supra §§ 


Instructiens as 
personal knowledge see 
675-677. 

Obtaining evidence or knowledge by 
Ppa pcnorned means see supra § 
63. Schmidt v. New. York Union 

Mut. F. Ins. Co., 1 Gray (Mass.) 529 

{cit 3 Blackstone Comm. p 374]. 

64, U.S.—Head v. Hargrave, 26 lL. 
Eid. 1028, 105 U.S. 45; Brown v. Piper, 
23 L..Had. 200, 91 U.S.37; U. 8. v..Four- 
teen Packages of Pins, 25 F.Cas. 
No. 15,151, Gilp. 235. 


Cal.—Wendt v. Smith, 194 P. 736, 
50 CalkApp..233. 


Ga.—Gibson y. Carreker, 17 S.E. 
V6o,. ot, Gay -6Licl Chattanooga, (etc., 
R. Co. v. Owen, 15 S.E. 853, 90 Ga. 
265. 

Ill.—Ottawa Gas Light, etc., Co. v. 
Graham, 81 Am.D. 263, 28 Ill. 73. 

Iowa.——Griffin v. Harriman, 38 N.W. 
139, 74 Iowa 436; Close v. Samm, 27 
Iowa 503; Stewart v. Burlington, etc., 
R. Co., 11 Iowa 62. 

Kan.—Barber v. Emery, 167 P. 1044, 
101 Kan. 314; Atchison, ete., R. Co 
v. Bayes, 22 Pp, 741, 42 Kan. 609; Cra- 
ver v. Hornburg, 26 Kan. 94; Clark Vv. 
Ford, 51 PB. 938) 7 Kan-App. 332: 

Ky.—Morehead v. Anderson, 100 S. 
Wie S40, 8 125: Kye ili oO) Heyes alsa 
Clarke vy. Robinson, 5 B.Mon. 55. 

Me.—Douglass v. Trask, 77 Me. 35; 
Bowler v. Washingten, 62 Me. 302; 
Heffron v. Gallupe, 55 Me. 563. 

Mass.—Mady v. Holy Trinity Ro- 
man Catholic Polish Church, 111 N. 
EH. 413, 223 Mass. 23; Schmidt v. New 
York Union Mut. F. Ins.,Co., 1 Gray 


529; Murdoch v. Sumner, 22 Pick. 
156; Patterson vy. Boston, 20 Pick. 
159. 


Dittbrenner, (App.) 
Sharp v. Stuebner 
(App.)) 


Mo.—Allison v. 
50 S.W.(2d) 199; 
Cleaning & Mercantile Co.,- 
300 S.W. 559. 

WNeb.—Corn Exchange Nat. Bank v.. 
Ochlare Orchards Co., 150 N.W. 651, 
97 Neb. 536; Falls City v. Sperry, 94 
N.W. 529, 68 Neb. 420; Wood River 
Bank v. Dodge, 55 N.W. 234, 36 Neb. 
708. 

N.J.—De Gray v. New York, etc., 
Tel. Co., 53 A. 200, 68 N.J.Law 454. 

Or.—Rostad vy. Portland Ry., Light 
& Power Co., 201 P. 184, 101 Or. 569. 

Pa.—Brunson y. Graham, 2 Yeates 
166; Bradley’s Lessee v. Bradley, 4 
Dallii112, 1 L.Ed. 763; Simpson. v. 
Kent, 9 Phila. 30. 

S.C.—McKain v. Love, 20 8.C.L. 506, 
27 Am.D. 401. 

Tenn,—Jackson, etc., R.-ete., ‘Co. v. 
Simmons, 64 S.W. 705, 107 Tenn. 392; 
Forsythe v. Central Mfg. Co., 53 S.W. 
oly OS Tenn 497 Citizens? St. Rs 
Co. v. Burke, 40 S.W. 1085, 98 Tenn. 
650. 

Tex,—Wharton v. State, 45 Tex. 2; 
Green v. Hill, 4 Tex. 465; Simms vy. 
Price, Dall. 554. 


Va.—Levine’s Loan Office v. Starke, 


TRIAL 


125 S.E. 6838, 140 Va. 712; Gregory v. 
Baugh, 4 Rand. (25 Va:) 611. 

Wis..—Tullgren v. Karger, 181 N. 
W. 232, 173 Wis. 288; Johnson v. Su- 
perior "Rapid Transit Re Cou, 1645 Ne 
W. 7538, 91 Wis. 283; Sherman v. Me- 
nomonee River Lumber Co., 45 N.W. 
1079, 77 Wis. 14. 

Eng.—Manley v. Shaw, C. & M. 361, 
41 E.C.L. 200; Bennet v. Hartford, 
Style 233, 82 Reprint 671. 


Ree 1 Greenleaf HEvid. (10th ed) 
Duliie 

{a] Illustrations.—(1) The jury 
may not resort to any knowledge 


which they may have by reason of 
their familiarity with any special 
business or occupation. Union Pac. 
. Co. v. Shannon, 6 P. 564, 33 Kan. 
446; Craver v. Hornburg, 26 Kan. 94. 
See Bowman v. Car & Foundry Co., 125 
S.W. 1120, 226 Mo. 53 (“Jurors may 
sometimes draw on knowledge that 
comes from the common experience 
of mankind, to assist them in reach- 
ing a conclusion, but that is knowl- 
edge that men in general have, not a 
few in particular. If it is knowledge 
that comes from the experience of a 
class in a particular business it must 
be proven by evidence’). But see 
Goode v. Ramey, (Tex.Civ.App.) 48 
S.W.(2d) 719 (apparently to the con- 
trary). (2) Personal knowledge of 
individual jurors as to the character 
of witnesses is not to be taken into 
consideration by the jury in making 
up their verdict. Chattanooga, etc., 
R. Co. v. Owen, 15 S.E. 853, 90 Ga. 
265; Schmidt v. New York Union 
Mut. F. Ins. Co., 1 Gray (Mass.) 529; 
Johnson v. Superior Rapid Transit 
Re Co.g64 Naw. be, 9iawWiss 1238. 1G) 
In the absence of evidence: as to 
whether or not defendant knew of 
plaintiff's inexperience with the ma- 
chinery at which he was set to work, 
and of his ignorance of the dangers 
to which he was exposed, the jury, in 
deciding this question, cannot be per- 


‘| mitted to rely on their own personal 


knowledge of the fact that an experi- 
enced employer is able to determine 
whether or not a stranger seeking 
employment knows anything about 
the machinery at which he is set to 
work. Sherman vy. Menomonee River 
Lumber Co., 45 N.W. 1079, 77 Wis. 
as Ca) Jurors have no right to take 
into consideration their knowledge of 
historical facts. McKinnon y. Bliss, 
21 N.Y. 206; Gregory v. Baugh, 4 
Rand. (25 Va.) 611. But see Swin- 
nerton v. Columbia Ins. Co., 37 N.Y. 
174, 190, 98 Am.D. 560 (where it was 
said: “These are facts of general 
history upon the truth of which 
courts would hold and jurors would 
find, assuming their existence’). 

65. McGraw, v. Kerr, 128 :P. 870, 
23 Colo.App. 163; Atkinson vy. Dailey, 
i NCB SO 2k 0 (awa des ll 7. 

66. Ga.—Chattanooga, etc., R. Co. 
v. Owen, 15 oR 853, 90 Ga. 265. 


Hall & Conve Robison, 25 Iowa 91. 


Kan.—Union Pac. R. Co. v. Shan- 
non, 6 P. 564, 338 Kan. 446. 


330; 


[§ 812 


liecly examined,®® so that the testimony may go to 
his brethren under the sanction of an oath,°" it may 
first be serutinized as to its competency and rel- 
evancy,°*® it may be subjected to eross-examination 
and contradiction or explanation,®® and in order 
that court and counsel may be informed of the 
evidence on which the jury are to aet.7° 
juror or jurors have considered or diseussed their 
personal knowledge as to material matters 1s gen- 
erally fatal to the validity of the verdict;*! but it 
has been held that to be ground for reversal it must 


That a 


Mass.—Schmidt v. New York Union 
Mut; Bins: Cota ‘Gray: 529; YRarks 
v. Boston, 15 Pick. 198. 


Mich.—Detroit, etc., R. Co. v. Van 
Steinburg, 17 Mich. 99. 


Neb.—Falls City v. Sperry, 94 N.W. 
529, 68 Neb. 420; Ewing v. Hoffine, 
75 N.W. 537, 55 Neb. 131; Wood Riv- 
er Bank v. Dodge, 55 N.W. 234, 36 
Neb. 708. 


Eng.—Manley v. Shaw, C. & M. 361, 
41 EYC.L.” 2005 ~Wrieht Vv. Crump. 
Mod. 1, 87 Reprint 1053; Anony- 
mous, 1 Salk. 405, 91 Reprint 352; 
Bennet v. Hartford, Style 233, $2 
Reprint 671; Hacker’s Case, Kel.C.C. 
12; Rex.v. Stutton, 4 M.&S. 532; Par- 
tridge v. Strange, Plowd. 77, 75 Re- 
print 123; Anonymous, 1 Salk. 404. 

67. Patterson v. Boston, 20 Pick. 
(Mass.) 159; Jacksen, ete; R-,. ete, 
ee v. Simmons, 64 S.W. 705, 107 Tenn. 

68. 
Mut. F. Ins. Co., 1 Gray (Mass.) 529; 
De Gray v. New York, etc., Tel. Co., 
53 A. 200, 68 N.J.Law 454. 


69. Patterson vy. Boston, 20 Pick. 
(Mass.) 159; Simpson y. Kent, 9 
Phila. (Pa.) 30; McKain v. Love, 20 
S Clan 506 27 (Am. Dp." 46s Saekson: 
ete., St. R., ete.,, Co. v. Simmons, 64 
S.W. 705, 107 Tenn. 392. 


70. Schmidt v. New York Union 
Mut. F. Ins. Co., 1 Gray (Mass,) 529; 
Patterson vy. Boston, 20 Pick. (Mass.) 


159; De Gray v. New York, etc., Tel. 
Co., 53 A. 200, 68 N.J.Law 454. 
71. Iowa.—Griffin v. Harriman, 38 


N.W. 139, 74 Iowa 436; 
Preston, 18 Iowa 396. 


Kan.—Atchison, ete, R. Co. v. 
Bayes, 22 P. 741, 42 Kan. 609. But 
see Karner: v. Kansas City Hlevated 
R. Co., 169 P. 676, 82 Kan. 842 (hold- 
ing, in an action against a street rail- 
way company for injuries received in 
a collision, the alleged negligence be- 
ing the running of the train at too 
high speed, the statement of a juror 
that he had been a railroad man and 
knew how long it took to stop an en- 
gine and train and how far a train 
would run in stopping when running 
at a certain speed, advanced in argu- 
ment to the other jurors, it not being 
shown what bearing the statement 
had on the controyerted facts of the 
case, was not ground for reversal). 


sont’ -—Bowler v. eee CON, 62 Me. 


Neb.—F alls City v. Sperry, 94 N.W. 
529, 68 Neb. 420. 

Tenn.—Jackson, ete, St. R., ete., 
Co. v. Simmons, 64 S.W. 705, 107 Tenn. 
392; Forsythe v.-Central Mfg. Co. 
53 S.W. 731, 103 Tenn. 497; Citizens’ 
St. R. Co. v. Burke, 40 S.W. 1085, 98 
Tenn. 650. 


Tex.—St. Louis Southwestern Ry. 
Co. ‘v.) Dedson, “(CivsApp.)! 12385 uSiwe 
Wheat v. Lancaster, (Civ.App.) 
284 S.W. 629; Galveston, H. & S. A. 
"| Ry. oe Vv. Brassell, (Civ. ’App.) 173 S. 


[a] 


Darrance v. 


Applications of rule.—(1) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Schmidt v. New York Union 


ipa 
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appear that the statements of a juror were of 
positive facts asserted to be within his knowledge 


rather than a mere expression of 
misconduet of a 


Where it appears by an undisputed 


showing in an action for damages for | 


the change of a street grade that one 
of the jurors had prior knowledge of 
the premises involved in the contro- 
versy, that he based his own conclu- 
sion partly thereon, and used it to in- 
fluence his fellow jurors in arriving 
at their verdict, the latter must be 
set aside. Falls City v. Sperry, 94 
N.W. 529, 68 Neb. 420. (2) Where 
one of the principal issues is as to 
the amount of damage done to prop- 
erty by a fire occasioned by defend- 
ant, and one of the jurors, during de- 
liberations, makes a statement as to 
the amount paid him by defendant 
for destruction of similar property by 
fire, which may possibly have influ- 
enced the verdict, it will be set aside. 
Atchison, ete, R. Cov. Bayes, 22 
Pe 441, 42 Kan. 609: 

wes Huleth.v.,.dancock, 72) Pa 224; 
66 Kan. 519. 

73. Hathaway v. Burlington, etc., 
R. Co., 66 N.W. 892, 97 Iowa 747. 

74 McKain y. Love, 20 S.C.L. 506, 
27 Am.D. 401. 


75. Judicial notice see Evidence 
§§ 1807-2008. 


76. U.S.—The Conqueror, 17 S.Ct. 
510, 166 U.S. 110, 41 L.Ed. 937; Head 
v. Hargrave, 26 L.Ed. 1028, 105 U.S. 
45; Kraft v. New York Herald Co., 
6 F.(2d) 644 [aff 10 F.(2d) 1020]; 
United Verde Extension Mining Co. v. 
Littlejohn, 279 F. 223; Chicago, etc., 
R. Co. v. Moore, 166 F. 663, 92 C.C.A. 
357, 23 L.R.A.N.S: 962; Hoagland y. 
Canfield, 160 F. 146, 161 [quot Cyc]. 


Ala.—Richardson vy. Stinson, 100 
So. 209, 211 Ala. 254; Louisville, etc., 


R. Co. v. Morgan, 22 So. 20, 114 Ala. 
449; Smith vy. Jernigan, 3 So. 515, 838 
Ala. 256. 


Ark.—Missouri Pac. R. Co. v. Bol- 
den, 46 S.W.(2d) 637, 185 Ark. 1189. 


Cal.—Kawamura v. Honek, (App.) 
16 P.(2d) 150. - 

Colo.—Mutual Life Ins. Co. of New 
Bont v. Good, 136 P. 821, 25 Colo.App. 

Ga.—White v. Hammond, 4 S.E. 102, 
79 Ga. 182; Anderson v. Tribble, 66 
Ga. 584; Standard Oil Co. v. Reagan, 
84 S.E. 69, 15 Ga.App. 571. 

Ill.— Louisville, ete., R. Co. v. Wal- 
lace, 26 N.E. 493; 136 Ill. 87, 11 L.R.A. 
787; Green v. Chicago, 97 Ill. 370; 
Kitzinger v. Sanborn, 70 Ill. 146; Ot- 
tawa Gas Light, etc., Co. v. Graham, 
28 Ill. 73, 81 Am.D. 263. 


Ind.—Jenney Electric Co. v. Bran- 
ham, 41 N.E. 448, 145 Ind. 314, 33 L. 
R.A. 395; Indianapolis & Cincinnati 
Traction Co. v. Montfort, 139 N.E. 
677, 80 Ind.App. 639; Lake Erie, etc., 
R. Co. v. Chriss, (App.) 105 N.E. 62. 

lowa.—Purceell v. Tibbles, 69 N.W. 
1120, 101 Iowa 24. 

Kan.—Rickel v. Atchison, T. & S. 
HY Ry. -Co.;-179, PP. 550; 104 Kan. 453; 
Metropolitan St. R.' Co. v. Summers, 
89 .Pi 652, 75 Kean: 342% ‘Craver v. 
Hornburg, 26 Kan. 94; Missouri Riv- 
er R. Co. v. Richards, 8 Kan. 101; 
Anthony v. Stinson, 4 Kan. 211. 

Ky.—Morehead vy. Anderson, 100 S. 
W. 340, 125 Ky. 77, 30 Ky.L. 1137. 

La.—Louisiana Highway Commis- 
sion v. Spikes, 138 So. 691, 18 La.App. 


juror in stating matters of his own 
personal Per Pee will not operate to reverse if 
the verdict was correct;** and that, since the jurors 
must act to some degree upon their own knowledge 
of the parties and the witnesses, it is not ground for 


TRIAL. |, 


opinion ;*? that 


513. 


Me.—State v. Maine Cent. R. Co., 29 
A. 1086, 86 Me. 309; White v. Phenix 


Ins. Co., 22 A. 167, 83 Me. 279; Doug- 
lass v. "Trask, 77, Me., 35: 
Mass.—Mady v. Holy Trinity Ro- 
man Catholic Polish Church, 111 N.E. 
413, 223 Mass. 23; McGarrahan Vv. 
New York, etc., R. Co., 50 N.E. 610, 
171 Mass. 211; Bradford v. Cunard 


Steamship Co., 16 N.E. 719, 147 Mass. 
55; Schmidt v. New York Union Mut. 
F. Ins. Co., 1 Gray 529: Murdock v- 
Sumner, 22 Pick. 156; Patterson v. 
Boston, 20 Pick. 159; Parks vy. Boston, 


15 Pick. 198. 

Mich.—Deyo v. Detroit Creamery 
Co., 241 N.W. 244, 257 Mich. 77; Lil- 
libridge v. McCann, 75 N.W. 288, 117 
at 84,0 72° Am’S: RZ 553, 419 L. R-A° 

Minn.—Johnson y. Hillstrom, 33 N. 
W. 547, 37. Minn, 122 

Miss.—Dyer v. Hobart, 117 So. 244, 
150 Miss. 857; Spengler v. Williams, 
6 So. 613, 67 Miss. 1. 


Mo.—McCaskey Register Co. v. 


Erffmeyer, (App.) 46 S.W.(2d) 256; 
Wise v. Rubenstein, (App.) 24 S.W. 
(2d) 203. 


Neb.—Kaur v. Chicago, etc., R. Co., 
132 N.W. 920. 

N.H.—Casey v. Frank Jones Brew- 
ing Co., 104 A. 454, 79 N.H. 42; Mc- 
Bride. v.,Huckins,. 81 A. 528, 76 N.H. 
206; Huntress v. Boston, etc., R. Co., 
34 A. 154, 66 N.H. 185, 49 Am.S.R. 600. 


N.Y.—Isaacson v. New York Cent., 
etc., R. Co., 94 N.Y. 278, 46 Am.R. 142 
[rev 25 Hun 350]; Kain v. Smith, 89 
N.Y. 375 [aff 25 Hun 146]. 


N.C.—Jenkins v. Southern R. Co., 
590 Sih 663146) N.Ca 178) sbDeans” vz 
Wilmington, ete., R. Co., 12 S.E. 77, 
107 N.C. 686, 22 Am.S.R. 902. 


Okl.—Waters-Pierce Oil Co. v. De- 
selms, 89- P. 212, 18 Okl. 107 [aff 29 
S.Ct. 270, 212 U.S. 159, 53. L.Ed. 453]. 


Or.—Rostad v. Portland Ry., Light 
& Power Co., 201 P. 184, 101 Or. 569; 
Willis v. Lance, 43 P. 384, 487, 28 Or. 
371. 

Pa. v. Philadelphia 
Rapid Transit Co., 85 Pa.Super. 275. 


S.D.—Merrill v. RCRA est & St. 
L. Ry., 129 N.W. 468, 27 S.D..1 


Tex,—Lancaster v. TolWecr (Civ. 
App.) 224 S.W. 207; McBride v. Hodg- 
es, (Civ.App.) 200 S.W. 877;  Galves- 
ton, ete, R. Co. v. Davis, (Civ.App.) 
45 s. W. 956 [rev on other grounds 48 
S.W. 570, 92 Tex. 372]. 


W.Va.—Helm v.. Manufacturers’ 
Light & Heat Co., 104 S.E. 59, 86 W. 
Va. 628. 

Wis.—Van de Zande v. Chicago & 
N. W. Ry. Co., 170 N.W. 259, 168 Wis. 
628 [cert den 40 S.Ct. 10, 250 U.S. 661, 
63 L.Ed. 1195, error dism 40 S.Ct. 395, 
252 U.S. 574, 64 L.Ed. 723]. 


[a] Juries must take notice of 
matters of general knowledge and use 
their common sense. Deans v. Wil- 
minston, .etc., vk CO., 12'S. 773 LOY 


N.C. 686, 22 Am.S.R. 902. 


[b] Matters held to be of common 
knowledge.—(1) Attractiveness to 
children of an irregularly piled heap 
of lumber. Spengler v. Williams, 6 
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reversal that a juror states things which he has heard 
that seriously affect the credibility of a witness."+ 


[§ 813] b. General Knowledge on Matters of Com- 
mon Knowledge.7® 
in general have a common fund of knowledge and 
experience the jurors are entitled to use their own 
general knowledge and experience in coming to their 
verdict;*® but they cannot use their own judgment 


As to matters upon which men 


So. 613, 67 Miss. 1. (2) Character of 
traffic on street on which collision 
oceurred. Metropolitan St. R. Co. v. 
Summers, 89 P. 652, 75 Kan. 342. 
Circulation of New York paper in 

Bronxville. Kraft v. New York Her- 
ald Co., 6 F.(2d) 644 [aff-10 F.(2a) 

1020]. (4) Deflection of air currents 

by obstacles. Willis v. Lance, 43 P. 

384, 487, 28 Or. 371. (5) General price 

of land. Green y. Chicago, 97 Ill. 370; 

Parks v. Boston, 15 Pick. (Mass.) 198. 
(6) Habitually intemperate person is 
incompetent and unfit to have charge 
of railroad train. Galveston, ete. R. 

Co. v. Davis, (Civ.App.) 45 S.W. 956 

[rev on other grounds 48 S.W. 570, 92 
Tex. 372]. (7) Horses are likely to 
be frightened by locomotive engines 
and moving trains of cars, and colli- 
sions at highway crossings are often 
caused thereby. State v. Maine Cent. 
R. Co., 29 A. 1086, 86 Me. 309. (8) Icy 
pavement will cause one to skid, slide, 
or fall, unless he moves cautiously. 
Deyo v. Detroit Creamery Co., 241 

N.W. 244, 257 Mich. 77. (9) Lighted 
pipe in the mouth of a man sleeping 
on straw is dangerous as being likely 
to communicate fire. Lillibridge v. 

McCann, 75 N.W. 288, 117 Mich. 84, 72 
Am.S.R. 553, 41 L.R.A. 381. (10) Mo- 
tives which ordinarily influence men. 
Jenney Electric Co. v. Branham, 41 
N.E. 448, 145 Ind. 314, 33 L.R.A. 395; 
Hopkinson v. Knapp, ete., Co., 60 N.W. 

653, 92 Iowa 328; Burns v. Chicago, - 
ete., R. Co., 30 N.W. 25, 69 Iowa 450, 
58 Am.R. 227; Way v. Illinois Cent. 
R. Co., 40 Iowa 341; Chase v. Maine 
Cent. R. Co., 77 Me. 62, 52 Am.R. 744; 
Lamoureux v. New York, ete., R. Co., 
47 N.E. 1009,°169 Mass. 338; Mayo v. 

Boston, etc., R. Co., 104 Mass. 137; 
Huntress v. Boston, etc., R. Co., 34 A. 
154, 66 N.H. 185, 49 Am.S.R. 600; 
Reynolds v. New York Cent., ete., R. 
Co., 58 N.Y. 248; Johnson v. Hudson 
River’ R. Co., 20, N.Y. 65, 75 Am BD. 375% 
Strong v. Stevens Point, 22 N.W. 425, 
62 Wis. 255. (11) Nature of dynamite 
and high degree required of those 
handling it. Solleim v. Norbeck & 
Nicholson Co., (S.D.) 147 N.W. 266. 
(12) Old sears are often sensitive, 
and that amputation is frequently 
followed by suffering and discomfort 
for a long period of time. Casey v. 

Frank Jones Brewing Co., 104 A. 454, 

VAS) als Ae Re OGLE D) Purchasing power 
of dollar was less than formerly. 
United Verde Extension Mining Co. vy. 
Littlejohn, 279 F. 223. (14) Sea water 
damages dry goods. Bradford v. Cu- 
nard Steamship Co., 16 N.E. 719, 147 
Mass. 55. (15) Speed of one walking 
at ordinarily rapid gait is about four 
miles an hour. Merrill v. Minneapolis 
= Sti. Ry.Go., W29INIW..468) 227088 
Br. 38 


[ec] Matters held not to be of com- 
mon knowledge.—(1) It is not within 
the general. knowledge of persons in 
what space’an engine or train can be 
stopped going at a certain speed. Un- 
ion Pac. R. Co. v. Shannon, 6 P. 564, 
33 Kan. 446; Chellis Realty Co; v. 
Boston & M. R. R., 106 A. 742, 79 N.H. 
231. (2) That certain surgical serv- 
ices were not the proper method of 
treatment or amounted to malprac- 
tice. Wood v. Barker, 13 N.W. 597, 
49 Mich. 295. (3) That goods were 
then worth more in Roumania than 
when they were bought in New York 
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or knowledge as to matters of which knowledge is 
common only in a particular business or occupa- 
Common knowledge and experience may be 
used in drawing inferences and reaching conclusions 
The jurors 
their own general knowledge on the subject of in- 
quiry to test the credibility of witnesses,‘® or to 


tion.?7 


from the facts proved.*® 


for shipment to Roumania. Mallory 
SS: Coy v.) Mitchell, 291 E..'53: 

77. Union Pac. R. Co. v. Shannon, 
6 P. 564, 33 Kan. 446; Wood v. Barker, 
13 N.W. 597, 49 Mich. 295; Bowman 
v. American Car & Foundry Co., 125 
S.Ww. 1120, 226 Mo. 53; Ostopshook 
v. Cohen-Schwartz Rail & Steel Co., 
(Mo.App.) 227 S.W. 642; Chellis Real- 
ty ‘Co. v. Boston & M. R. Rs 106 A. 
742, 79 N.H. 231. But see Goode v. 
Ramey, (Tex.Civ.App.) 48 S.W.(2d) 
719 (holding it not misconduct to con- 
sider knowledge and experience of 
members who were building contrac- 
tors in determining whether contrac- 
tor substantially complied with plans 
and specifications); Hakes v. Town of 
Pine Grove, 172 N.W. 146, 169 Wis. 
214 (holding that jurors who are 
farmers can apply their personal 
knowledge in determining whether it 
was negligence for the driver of a 
hayrack to stand up on one side of 
the rack while driving over a defec- 
tive highway). 

78. U.S.—Chicago, M. & St. P. Ry. 
Co. v. Moore, 166 F. 663, 92 C.C.A. 357, 
DOeIae LANES A062. 

Ala.—-Louisville, etc., R. Co. v. Mor- 
gan, 22 So. 20, 114 Ala. 449. 

Ark.—Graysonia-Nashville Lumber 
Co. v. Carroll, 144 S.W. 519, 102 Ark. 
460. 

Cal.—Kawamura v. Honek, (App.) 
16. P.(2d) 150. 

Ga.—Standard Oil Co. v. Reagan, 84 
S.E. 69, 15 Ga.App. 571. 


Iowa.—Clark v. Iowa Cent. Ry. Co., 


144 N.W. 332, aoe Iowa 630, Ann.Cas. 
1916B 457. 

Ky.—Dow Wire & Tron Works v. 
Smith, 124 S.W. 819; Morehead’s 


Trustee v. Anderson, 100 S.w. 340, 125 
Keya 77, 30 Ky. ae 1137. 

Mass.—McGarrahan v. New York, 
etc., R. 'Co., 50 N.E. 611, 171 Mass. 211, 
220. 

Miss.—Westerfield & Meeks v. Cat- 
lett, 120 So. 458, 153 Miss. 228; Dyer 
Vv. Hobert, 117 So. 244, 150 Miss. 857; 
Salter v. Jennings Furniture Co., 109 
So. 704, 144 Miss. 194. 

N.C.—Rice v. Norfolk-Southern R. 
OEE SoN SHE ELOS4 ele TeeN.Cr aL: 

Ohio.—Minglewood Coal & Ice Co. 
v. Carson, 166 N.H. 237, 31 OhioApp. 
237%. 

Tex.—Merchants’ Life Ins. Co. v. 
Clark, (Civ.App.) 256 S.W. 969; Mem- 
phis Cotton Oil, Co. Vv. Tolbert, (Civ: 
App.) 171 S.W. 309; Houston & T. C. 
LE OtoR Tiga Maxwell, 128 S.W. 160, 60 
Tex.Civ.App. 502. 

W.Va.—Gunn v. Ohio River R. Co., 
14 S.B. 465, 36 W.Va. 165, 32 Am.S.R. 
842. 

Wis.—Heal v. 
176 Wis. 1387. 

la]. Value and damages.—(1) In 
questions of value where there is no 
fixed market value the jury may take 
all the available facts pertinent to 
the question, and apply their common 
sense and experience to such facts, 
and therefrom deduce the value of 
the proper ty or the extent of the dam- 
ages or injury. Westerfield & Meeks 
v. Catlett, 120 So. 458, 153 Miss. 228; 
Salter v. Jennings Furniture Co., 109 


Stoll, 185 N.W. 242, 


/ 
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may resort to 


So. 704, 144 Miss. 194. (2) In making 
their determination as to the value 
of land, the jury are not bound to dis- 
regard entirely their own knowledge 
and experience with respect to the 
elements which combine to constitute 
the value of the land. Heal v. Stoll, 
1855/0 NAW 42, 12 7.6 § Wissie 13% n C3) 
Where personal services rendered are 
of such unusual nature that any es- 
timate of their value by a witness 
would be a mere matter of opinion, 
and no better than the judgment of 
the jury, the jury may be left to de- 
termine such value from their own 
knowledge. Bank of Commerce & 
Trust Co. v. Quirk, 284 F. 411. (4) 
The jury, in estimating the value of 
the ordinary domestic services ren- 
dered by a wife, may take into consid- 
eration what the value of many serv- 
ices, hardly capable of exact proof, 
might be, measured in the light of 
their own observation and experience. 
Standard Oil Co. v.. Reagan, 84 S.E. 
69, 15 Ga.App. 571. (5) The jury may 
use their common knowledge and ob- 
servations in determining the reason- 
able value of the services of children. 
Rice v. Norfolk-Southern Ry. Co., 82 
S.E. 1034, 167 N.C. 1. (6) However, 
the reasonable value of auditing serv- 
ices is not so within the common 
knowledge of all men that the jury 
may determine their value without 
direct testimony on the subject. See- 
lig v. Missouri, K. & T. Ry. Co., 230 
S.W. 94, 287 Mo. 343. (7) In an ac- 
tion for death by wrongful act, the 
jurors’ common knowledge as to life 
expectancy is sufficient for the ad- 
measurement of damage on proof of 
deceased’s age, habits, and earning 
capacity, and the disposition of his 
earnings. Louisville, ete. R. Co. v. 
Morgan, 22 So. 20, 114 Ala. 449. See 
also Helena Gas Co. v. Rogers, 147 S. 
W. 473, 104 Ark. 59 (holding, in an 
action by a Surviving wife to recover 
damages for her husband’s wrongful 
death, that her expectancy of life 
might be reckoned by the jury from 
her appearance before them, in the 
absence of other proof). (8) <Al- 
though the jury can apply their gen- 
eral knowledge and experience to de- 
termine the amount of damages in a 
personal action, it is error to permit 
them to assess the damages upon 
their general knowledge without ref- 


erence to the facts in evidenee. Hous- 
Opa Cerda AD Oy . Co. v. Maxwell, 128 
S.W. 160, 60 Tex.Civ.App. 502. (9) 


Use of jurors’ knowledge and experi- 
ence in determining value of attor- 
ney’s services see Attorney and Client 
§ 354 note 25 [a]. 


Inferences from evidence see Evi- 
dence § 1797. 


79. Ark.—St. Louis-San Francisco 
Ry. Co. v. Grant, 46 S.W.(2d) 640, 185 
Ark. 222. 


Ind.—Jenney Electric Co. v. Bran- 
ham, 41 N.B. 448, 145 Ind. 314, 38 L. 
R.A. 395. 


Mass.—Patterson  v. 
Pick sans 9: 


Neb.—Nye-Schneider-Fowler Co. vy. 
Chicago & N. W. Ry. Co., 179 N.W. 
503, 105 Neb. 151; Falls Oe v. Sper- 
ry, 94 N.W. 529, 68 Neb. 42 


Boston, 20 
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[§§ 813-814 


judge of the weight and force of the evidence.*® 


[§ 814] c. Knowledge Derived from View or In- 
spection.*! Under the rule prevailing in many states, 
the result of a juror’s observation on an authorized 
inspection or view is evidence which may be con- 
sidered, in connection with the other evidence regu- 
larly produced on trial, in making up the verdict.*? 


Wis.—Cook v. Gust, 145 N.W. 225, 
155 Wis. 594. 


80. U.S.—Head v. Hargrave, 105 
U.S. 45, 26 L.Ed. 1028; Chicago, M. & 
St. Pi Ry. Co.) v.01 Moore 166 eR.) 6637 
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Ala.—American Automobile Ins. Co. 
v. Carson, 102 So. 219, 212 Ala.-293. 


Me.—Lunny v. Inhabitants of Shap- 
leigh, 90 A. 496, 112 Me. 172. 


Mass.—Warner v. Fuller, 139 N.E. 
811, 245 Mass. 520. 


Mich.—Deyo v. Detroit Creamery 
Co.; 241 N.W. 244, 257 Mich. 77. 


81. Cross references: 


Admonitions in connection with view 
or inspection see supra § 


Discussion and consideration of mat- 
ters not in evidence generally see 
supra § 811 q 


eee oe cases see Criminal Law § 
091. 


In eminent domain proceedings see 
Eminent Domain § 406. 


Instructions as to consideration of 
view see supra § 677 


Unauthorized view or inspection see 
supra § 800. \ 


View or inspection by order of court 

see supra § 90. 

82. U.S.—Philadelphia & R. R. Co. 
v. Berg, 274 F. 534 [aff 266 F. 591, and 
cert den 42 §.Ct. 50, 257 U.S. 638, 66 
L.Ed. 410]. 

Ala.—W haley Vv. Sloss-Sheffield 
Steel & Iron Co., 51 So. 419, 164 Ala. 
216, 20 Ann.Cas. 822. 

Ark.—Fitzgerald v. La Porte, 54 S. 
W. 342, 67 Ark. 263. 

Cal—MacPherson v. West Coast 
Transit: Co: 271. PP. 509, 94 (CalkaApps 


463. -Contra Wright v. Carpenter, 49 
Cal. 607 [overr People v. Milner, 54 
DINSssy 88, a Lad  Sahkeoncdlale 


Conn.—Forbes v. Town of Orange, 
82 A. 559, 85 Conn. 255. 


Kan.—Chicago, K. & W. R. Co. v. 
Parsons, 32 P. 1083, 51 Kan. 408; Chi- 
cago, K. & W. R. Co. v. Willits; 25 P. 
576, 45 Kan. 110; Topeka v. Marti- 
neau, 22 P. 419, 42 Kan. 387, 5 L.R.A. 
775; Wellington Waterworks Co. v. 
Brown, 50 P. 966,.6 Kan.App. 725. 
Contra Junction City v. Blades, 41 P. 
677, 1 Kan.App. 85. 


Ky.—Husbands v. Paducah & I. R. 
Co., 216 S.W. 840, 186 Ky. 294; Dow 
Wire & Iron Works v. Smith, 124 S.W. 


Mass.—Norcross Bros. Co. v. Vose, 
85 N.E. 468, 199 Mass. 81; McMahon 
v. Lynn, ete., RGCOL Ne N.E. 826, 191 
Mass. 295; Smith v. Morse, 19 ‘NE. 
393, 148 Mass. 407; Hanks v. Boston, 
ete., Re Coy 18) NoBy 21185 147) Masse 
495; Tully v. Fitchburg R. Co., 134 
Mass. 499; Parks v. Boston, 15 Pick. 


Neb.—Chicago, R. I. & P. R. Co. v.- 
Farwell, 83 N.W. 71, 60 Neb. 322; Lin- 
coln v. Sager, 89 N.W. 617, 2’ Neb. 
(Unoff.) 598. 

N.H.—Carpenter y. Carpenter, 101 
A. 628, 78 N.H. 440, L.R.A.1917F 974. 


N.Y.—Manuta v. Lazarus, 171 N.Y. 


Or.—Rostad v. Portland ne Light |S. 1076, 104 Mise. 134, 


& Power Co., 201 P. 184, 101 Or. 569. 


Wis.—Ohrmundt v. Spiegelhoff, 184 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 814-816] 


In other jurisdictions, although the jury can con- 
sider and apply the evidence in the light of the 
knowledge obtained by their inspection,** and they 
need not completely disregard everything they saw 
and every impression they received from the view,*+ 
yet the things the jurors may observe during the 
view or inspection cannot under any circumstances 
be treated as evidence, the purpose of the observa- 
tion being solely to enable the jurors better to un- 
derstand the situation and better to understand and 


apply the evidence in the ease.®5 


rst view the verdict must be supported by some 
evidence other than that derived by the jurors from 
their view;*® and they cannot arbitrarily disregard | 
the evidence regularly produced on trial and base 
their verdict solely on the result of their observa- 
tions,®? if the case is not one that turns on the 


N.W. 692, 175 Wis. 214; Solberg v. 
Robbins Lumber Coz, 133 N.W. 28, 147 
Wis. 259, 37 L.R.A.N.S. 790; Ground- 
water v. Washington, 65 N.W. 871, 92 
Wis. 56; Washburn v. Milwaukee, 
etc., R. Co., 18 N.W. 328, 59 Wis. 364. 


See also Denver, etc., R. Co. v. Pu- 
jJaski Irr. Ditch Co., 52 P. 224, 11 Colo. 
App. 41 (favoring this view). 

[a] Application of rule.—Where, 
in an action to recover a balance due 
on a _ building contract, the jury 
viewed the premisés, what they saw 
as to the condition of the surface of 
the concrete floors and general char- 
acter of the work was evidence of its 
value to be considered with other tes- 
timony. Norcross Bros. Co. v. Vose, 
85 N.E. 468, 199 Mass. 81. 


{b] Reasons for rule.—(1) “If the 
jury were not allowed to base their 
verdict in any degree upon the facts 
ascertained by the view, there would 
be little advantage in allowing a view 
to be made. If that was the rule, a 
view would be almost certain to prej- 
udice one side or the other; for the 
jury, after having seen the work it- 
self, could hardly eradicate the im- 
pression thereby made upon their 
minds, so as to render their verdict 
without reference thereto.” WFitzger- 
ald v. La Porte, 54 S.W. 342, 67 Ark. 
263, 265. (2) “There is no sense in 
the eonclusion that the knowledge 
which the jurors acquire by the view 
is not evidence in the case. The con- 
ception that what a body of jurors 
see themselves, relevant to the issue 
to be decided by them, is not evi- 
dence, but something to be considered 
by them in weighing oral evidence, 
is nonsense. What they see is evi- 
dence in a primary sense, and what 
' is detailed to them concerning the 
same subject-matter by witnesses, is 
evidence in merely a Secondary sense. 
An objective lesson always impresses 
itself more vividly upon the mind 
than an oral lesson. Such a conclu- 
sion is tantamount to saying that 
they are to take the trouble of going 
in a body to inspect land, or other 
material object, out of court, and 
that when they come to make up their 
verdict they must resolutely forget 
the impressions acquired from such 


inspection.”” 1 Thompson Trials § 
893. 
83. Laflin v. Chicago, etc., R. Co., 


33 EF. 415; Thompson v. Keokuk, 16 
N.W. 82, 61 Iowa 187; Ferris v. Mc- 
Nally, 121 P. 889, 45 Mont. 20. 

£4. Fox v. Baltimore, etc., R. Co., 
12 S.E. 757, 34 W. Va. 466, 480. 

85. U.S.—Laflin v. Chicago, ete., 
iReaOO. foo i, 40.0% 

eu en v. Carpenter, 49 Cal. 
607. 
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Even under the 


Ill.—Geohegan v. Union Elevated 
R. Co., 101 N.E. 577, 258 Ill. 352; Dady 
v. Condit, 58 N.E. 900, 188 Ill. 234 [rev 


87 IllApp. (25073) Rich vv.) Chicago, 
58—N.E. 306, 187 Tilly 396; Vane >v. 
Evanston, 37 N.E. 901, 150 M11. 


616; 
Gibbons v. Southern Illinois Ry. & 
Power Co., 199 Ill.App. 154; Gogerty 
v. Decatur, 190 Ill.App. 548; Petzel 
v. Chicago, etc., R. Co., 103 I1l.App. 
210; Cram v. Chicago, 94 :Ill.App. 
199; Jent v. Old Ben Coal Corpora- 
tion, 22 Ill.App. 380. 


/Ind.—Pittsburgh, etc. R. Co. v. 
Swinney, 59 Ind. 100; Heady v. Ve- 
vay, ete., Turnpike Co., 52 Ind. 117; 
Jeffersonville, etc., R. Co. v. Bowen, 
40 Ind. 545 [overr Evansville, etc., 
R. Co. v. Cochran, 10 Ind. 560]. 


Towa.—Skinner v. Cron, 220 N.W. 
341, 206 Iowa 338; Kirkwood. v. 
Perry Town Lot & Improvement Co., 
159 N.W. 774, 178 Iowa 248; Keller 
v. Harrison, 128 N.W. 851, 131 N.W. 
53, 151 Iowa 320, Ann.Cas.1913A 300; 
Morrison v. Burlington, ete, R. Co., 
51 N.W. 75, 84 Iowa 663; Thompson 
v. Keokuk, 16 N.W. 82, 61 Iowa 187; 
Close v. Samm, 27 Iowa 503. 


Minn.—Northwestern Mut. L. Ins. 
Co. v. Sun Ins. Office, 88 N.W. 272, 
85 Minn. 65; Schultz v. Bower, 59 N. 
W. 631, 57 Minn. 493, 47 Am.S.R. 630; 
Brakken v. Minneapolis, ete., R. Co., 
11 N.W. 124, 29 Minn. 41; Chute v. 
State, 19 Minn. 271. 


Ohio.—Machader v. Williams, 43 N. 
EB. 324, 54 Ohio St. 344; Lake Shore, 
ete., R. Co. v. Gaffney, 9 Ohio Cir.Ct. 
32, 6 Ohio Cir.Dec. 94; Columbus v. 
Bidlingmeier, 7 Ohio Cir.Ct. 136, 3 
Ohio Cir.Dec. 698. 

Or.—Southern Oregon Orchards Co. 
v. Bakke, 210 P. 858, 106 Or. 20; 
Molalla Electric Co. v. Wheeler, 154 
P. 686, 79 Or. 478; Crane v. Oregon R. 
& Navigation Co., 133 P. 810, 66 Or. 
Slate 

Utah.—P. A. Sorenson Co. v. Denver 
& R. G. R. Co., 164 P. 1020, 49 Utah 548. 


Va.—City of Norfolk v. Anthony, 86 
SiH68, 117 Vae T07. 


W.Va.—Fox v. Baltimore, etce., R. 
Co., 12 S.E. 757, 34 W.Va. 466. 


[a] Reason for rule.—‘If the rule 
were otherwise, the jury might base 
its verdict wholly on its own inspec- 
tion of the premises, regardless of an 
overwhelming weight of evidence to 
the contrary, and the losing party 
would be without a remedy by motion 
for a new trial. It would be impossi- 
ble to determine how much weight 
was due to the inspection by the jury 
as contrasted with the opposing evi- 
dence, or (treating the inspection as 
in the nature of evidence) whether it 
was sufficient to raise a substantial 


[§ 815] 8. Misrepresentations by Jurors. 
ground for setting the verdict aside that some of the 
jurors have been improperly influenced in rendering 
their verdict by the misrepresentations of another 
juror,®® even though such misrepresentations are in- 
nocently made.°° 


[§ 816] 9. Papers and Articles Which May Be 
Taken or Sent to Jury Room®!—a. In General—(1) 
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absence or presence of a physical fact which the 
jury may see for themselves, and no amount of oral 
testimony can affect; but if the issue is as to a 
physical fact which the jurors could determine by 
their senses in making the view, the jurors may dis- 
regard testimony to the effect that the fact is other- 
wise than they found it, even though no other wit- 
ness testifies to the fact as the jury know it to be.** 


tats 


conflict ine the evidence. The cause 
would be determined not upon evi- 
dence given in Court, to be discussed 
by counsel and considered by the 
Court in deciding a motion for a new 
trial, but upon the opinions of the 
jurors founded on a personal inspec- 
tion, the value or the accuracy of 
which there would be no method of 
ascertaining.” Wright v. Carpenter, 
49 Cal. 607, 610. 


[b] Facts bearing upon meriits 
learned from view cannot be consid- 
ered. Rich, v. Chicago, 58 N:E. 306, 
187 Til. 396. 


86.  Chicago,, K. &2W: BR. Coan: 
Parsons, 32 P. 1083, 51 Kan. 408; Has- 
rey v. Reuter, 177 N.W. 8, 171 Wis. 


_ [a] Tustration.—Where the issue 
is as to whether or not plaintiff was 
guilty of contributory negligence, and 
all that the jury could have seen by 
their inspection is the intersection of 
two nearly level paved streets where 
the accident occurred, and no defects 
in the street or delicts of either party 
are visible, the jury cannot base its 
finding upon the result of the view 
alone. Haswell v. Reuter, 177 N.W. 
8, 171 Wis. 228. 


87. Chicago, K. & W. R. Co. v. Par- 
sons, 32 P. 10838, 51 Kan. 408; Topeka 
v. Martineau, 22 P. 419, 42 Kan. 387, 
5 L.R.A. 775; Husbands v. Paducah 
& I. R. Co., 216 S.W. 840, 186 Ky. 294; 
Groundwater v. Washington, 65 N.W. 
871, 92 Wis. 56; Washburn v. Mil- 
waukee, ete., R. Co., 18 N.W. 328, 59 
Wis. 364. See also Cunningham v. 
Frankfort, 70 A. 441, 104 Me. 208 
(holding that the jury may not ignore 
physical facts or disregard settled 
rules of law). 

8s. American States Security Co. 
v. Milwaukee Northern Ry. Co., 120 N. 
W. 844, 189 Wis. 199. 

89. Business Men’s 
Lockhart, (Tex,Civ. App.) 
658; Lorenzen v. Keenan, 
App.) 266 S.W. 839. 

90. Stehling v. Johnston, (Tex.Civ. 
App.) 32 S.W.(2d) 696. 

91. Cross references: 

In criminal cases see Criminal Law 

§§ 2543-2547. 

Inspection of articles and documents 

see Hvidence §§ 863-899. 
Objections and exceptions to sending 

ay to jury room see infra § 

45. 
Taking improper papers or articles as 
ground for new trial in: 

Oey cases see New Trial §§ 114- 

the 


Mutual v. 
291 S.W. 
(Tex.Civ. 


Criminal cases see Criminal Law § 
ala We (a le 
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General Rule. 


of the trial court. 


[§ 817] (2) Papers, Documents, and Articles in 
While there are some 
eases which hold, without qualification, that the 
jury should not be permitted to take with them to 
the jury room books, papers, or documents which 


Evidence®*—(a) In General. 


92. Sawyer v. Garcelon, 63 Me. 25; 
Langworthy v. Connelly, 15 N.W. 737, 
14 Neb. 340, 45 Am.R. 117; Marshall 
v. Thomas, 31 Ohio Cir.Ct. 363; Balti- 
more, etce., R. Co. v. McCamey, 12 Ohio 
ir. ©t1 5430.5 Ohio! | Cir: Dectr6 345 
Cavanaugh w. Buehler, 14 A. 391, 120 
Pa. 441; Little Schuylkill Nav., etc., 
R. Co. v. Richards, 57 Pa. 142, 98 Am. 
D. 209. 


93. Cross references: 


Copy of stenographer’s notes of oral 
testimony see infra § 825. 


Discussion and consideration of evi- 
dence see supra § 810. 

Only part of paper, document, or 
/book admissible see infra § 820. 
94. Collins v. Frost, 54 Ind. 242 

(holding it no error to permit jury to 

take note sued on to jury room); 

Lotz v. Briggs, 50 Ind. 346; Eden v. 

Lingenfelter, 39 Ind. 19; Chance v. 

Indianapolis, ete., Gravel Road Co., 

32 Ind. 472; Brown v. Buchanan, 140 

S.E. 749,:194 N.C. 675; Nicholson v. 

Eureka Lumber Co., 72 S.E. 86, 156 

ING. 695086 Gu RIACN-.S 9162) Bizes v. 

Gurganus, 67 S.E. 500,.152 N.C. 173; 

Watson v. Davis, 52 N.C. 178; Outlaw 

v. Hurdle, 46 N.C. 150. See also Sinard 

v. Harris, 2 Tenn.Civ.A. 486 (hold- 

ing that, where part of evidence is 

oral and part in writing, it is im- 

proper for jury to take written evi- 

dence with them). But see 

v. Braden, 58 Ind. 143 (holding that, 

in an action on a promissory note, 

the court in its discretion may permit 
such note to be attached to the com- 
plaint as an exhibit, and allow it to be 
sent to the jury, after they have re- 
tired to consult as to. their verdict). 

95. Moore v. McDonald, 12 A. 117, 
68 Md. 321; Williams v. Thomas, 78 
N.C. 47. See Kalamazoo Novelty Mfg. 
Co. v. McAlister, 36 Mich. 327 (where 
it was said that in general permission 
should not be granted when either 
party objects). 

[a] In Kentucky it is said to be 
the better practice not to let the jury 
take papers to the jury room except 
by the consent of counsel, and that, 
if the jury wish to examine any paper 
given in evidence, they should ordi- 
narily be brought back into the court 
room to make the examination in the 
presence of the court and counsel, 
but that, as the court has discretion 
in such matters, it is not reversible 
error that the jury are permitted to 
take such papers in the absence of an 
abuse of discretion. Davis v. Penden- 
nis Club, 19 S.W.(2d) 1078, 230 Ky. 
465; Williams vy. Watson, 268 S.W. 
1067, 207 Ky. 256; Watson’s Wx’r v. 
Watson, 121 S.W. 626, 1387 Ky. 25. 


96. U.S.—Toledo Traction Co. v. 
‘Cameron, 137 F. 48, 69 C.C.A. 28. 


Ala.—Floyd v. Pugh, 77 So. 323, 201 
Ala. 29; Koosa v. Warten, 48 So. 544, 
158 Ala. 496; Mooney v. Hough, 4 So. 
19, 84 Ala. 80. But see Donald v. 
Swann, 137 So. 178, 24 Ala.App. 463 
[cert den 137 So. 181, 223 Ala, 493] 
(holding it error to permit jury to 
take medical textbook which had been 
introduced in evidence). 


Ark.—Rose y. King, 279 S.W. 373, 
170 Ark. 209; Dodwell v. Mound City 


As a general rule what papers may 
be taken by the jury rests largely in the discretion 


Snyder‘ 
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have been admitted in evidence,®* and others that 
to grant such permission is erroneous unless with the 


consent of the parties,®® the general rule is that the 


trial court may, 
the jury to take 
their verdict, the 
which have been 


Sawmill Co., 119 S.W. 262, 90 Ark. 
287; Hickman v. Ford, 43 Ark. 207. 


Cal.—Higgins v. Los Angeles Gas 
& Electric Co., 115 P. 313, 159 Cal. 651, 
34 L.R.ALN.S,.717;, Clark v. Phoenix 
Ins. Co., 86 Cal. 168. 


Colo.—Fowler v. Fowler, 168 P. 648, 
63 Colo. 451. 


Conn.—Brown v. Hart, 100 A. 1065, 
91 Conn. 667. 


Ga.—Stallins v. Southern Ry., Co., 
78 S.H. 421, 140 Ga. 55. 

Ill.—Kavale v. Morton Salt Co., 160 
N.E. 752, 329 Ill. 445 [aff 242 Ill.App. 
205]; O’Neall v. Calhoun, 67 Ill. 219; 
Hovey v..)\Thompson, 37.) lk 38; 
Warth v. L. Loewenstein & Sons, 121 
Ill.App. 71 [mod on other grounds 76 
NE. 379, 219. Tll. 2227s Standard 
Starch Co. v. McMullen, 100 I1l.App. 
82; Williams v. Carterville, 97 Ill. 
App. 160. 

Ind.T.—Fibus ‘v. St. Louis, ete., R. 
Co., 104 S.W. 568, 7 Ind.T. 139. 


Iowa.—Waldman v. Sanders Motor 
Co., 243 N.W. 555; Peterson v. Hau- 
gen, 34 Iowa 395. 


Kan.—Hines v. Roberts Bros., 232 
P. 1050, 117 Kan. 589. 


Ky.—Williams v. Watson, 268 S.W. 
1067, 207 Ky. 256. 

Mass.—Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 406; 
Sibley v. Nason, 81 N.E. 887, 196 Mass. 
125, 124 Am.S:R. 520, 12) L.RAN.S: 
IIS oe ANN OAS. Soe wCLAUISG Ve 
Cope, 61 N.E. 220, 180 Mass. 22; Bos- 
ton Dairy Co. v. Mulliken, 56 N.E. 
711, 175 Mass. 447; Burghardt v. Van 
Deusen, 4 Allen 374. 

Mich.—Tubbs v. Dwelling-House 
Ins. Co., 48 N.W. 296, 84 Mich. 646. 


Minn.—Cohen y. Seashore, 198 N.W. 
1009, 159 Minn: 345; Brookman v. Chi- 
cago Great Western R. Co., 133 N.W. 
969, 116 Minn. 409. 


Mo.—Hanger v. Imboden, 12 Mo. 85. 


Neb.—Suiter v. Chicago, R. I. & P. 
Ry. Co., 121 N.W. 113, 84 Neb. 256. 


N.H.—Felch v. Weare, 27 A. 226, 66 
N.H. 582; Tabor v. Judd, 62 N.H. 288; 
Flanders v. Colby, 28 N.H. 34. 


N.Y.—Levy v. Corn, 180 N.Y.S. 794, 
191 App.Div. 56; Raynolds vy. Vinier, 
109 N.Y.S. 298,125 App.Div. 18; Paige 
Vek Meee 23 N.Y.S. 879, 4 Misc. 

Ohio.—Baltimore, ete., R. Co. v. Me- 
Camey, 12 Ohio Cir.Ct. 548, 5 Ohio 
Cir.Dec. 631. 

Pa,—Alexander v. Jameson, 5 Binn. 


oO. 


S.C.—Gable v. Rauch, 27 S.F. 555, 
50 S.C. 95. 


Tex.—Hall v. Pickett, (Civ.App.) 7 
S.W.(2d) 1106; Joffre v. Mynatt, (Civ. 
App.) 240 S.W. 319; Curtsinger v. 
McGown, (Civ.App.) 149 S.W. 303; 
San Antonio, etc., R. Co. v. Barnett, 
84 (S°W.. 139, 12.4 Dex.GivsApp. (321, 


Vt.—Williams Mfg. Co. v. Insurance’ 
Co. of North America, 106 A. 657, 93 
Vets ML GHE 

W.Va.—Koontz, Phillips & Stamm 
v. Mylius, 87 S.H. 851, 77 W.Va. 499; 
First Nat. Bank of Pennsboro v. 


in its discretion, properly permit 
with them, on retiring to consider 
writings and other tangible objects 
admitted in evidence,®® even, with- 


out the consent of the parties,97 and even though 


Barker, 83 S.E. 898, 75 W.Va. 244. 
N.B.—Miles v. Bell, 40 N.B. 158. 


[a] After retirement of jury.—(1) 
The court may recall the jury for the 
purpose of handing them a _ paper, 
which was read in evidence, but ac- 
cidentally omitted to be given ito 
them (Flanders v. Colby, 28 N.H. 34), 
(2) or may send the paper to them 
after they have retired (Hudspeth v. 
Mears, 17 S.E. 837, 92 Ga. 525; Kline 
v. Huntingdon First Nat. Bank, 15 A. 
433, 2 Mon. (Pa.) 448). 


[b] Inadvertent failure to mark 
document as exhibit does not make it 
error to send the document to the jury 
room if it has been duly offered and 
admitted in evidence. Brown v. Hart, 
100 A. 1065, 91 Conn. 667. 


[c] Writings and objects to which 
rule applied: (1) Abstracts of title. 
Frugia v. Truehart, 106 S.W. 736, 48 
Tex.Civ.App. 518. (2) Copies of ac- 
counts. Mooney v. Hough, 4 So. 19, 
84 Ala. 80. (3) Diamonds for which 
action was brought. Cohen y. Sea- 
shore, 198 N.W. 1009, 159 Minn. 345. 
(4) Letters. Tabor v. Judd, 62 N.H. 
288. (5) Maps and plats. Suiter v. 
Chicago, Ra. & Po Ry won. 2 Ne 
W. 1138, 84 Neb. 256. (6) Notarial 
protest of a bill. Mullen v. Morris, 2 
Pa. 85. (7) Notes admitted to prove 
the genuineness of a signature. Rob- 
ertson v. Millar, 26 S.C.L. 120. (8) 
Photographs. 
Cameron, 137. F: 48, 69 -G.C:A. 285 
Barker v. Perry, 25 N.W. 100, 67 Iowa 
146. (9) Pistol used by wife to 
shoot at husband, and coat worn by 
husband at time of shooting. Fowler 
v. Fowler, 168 P. 648, 63 Colo. 451. 
(10) Pleadings. Raynolds v. Vinier, 
109 N.YiS. 293, 125. AppADiv. 18.1) \4ay 
Skiagraphs or X-ray films. Kavale 
v. Morton Salt Co., 160 N.E. 752, 329 
Ill. 445 [aff 242 Ill.App. 205]. (12) 
Verified written statement of plain- 
tiff’s claim. Houston, ete., R. Co. v. 
Wilson, 84 S.W. 274, 837 Tex.Civ.App. 
405. (18) Written instruments sued 
on. Tubbs v. Dwelling-House Ins. 
Co., 48 N.W. 296, 84 Mich. 646; Bulen 
v. Granger, 29 N.W. 718, 63 Mich. 311. 
(14) X-ray photographs. Chicago 
& J. Electric R. Co. v. Spence, 72 N.E. 
796; 23 Tle) 220/204 “Am:S UR A238 
Brookman y. Chicago Great Western 
R. Co., 183 N.W. 969, 116 Minn. 409. 
See also Ehrenheim vy. Yellow Cab 
Co., 239 Ill.App. 403 (holding that, in 
personal injury case, permitting jury 
to examine original 
showing injury was not error). 


97. Tubbs v. Dwelling-House Ins. 
Co., 48 N.W. 296, 84 Mich. 646; Bulen 
v. Granger, 29 N.W. 718, 63 Mich. 311; 
Raynolds v. Vinier, 109 N.Y.S. 293, 
125 App.Div. 18; Porter v. Mount, 45 
Barb. (N.Y.) 422. 


[a] Reason for rule.—‘If written 
documents or papers used in evidence 
on a trial can only be taken to a jury 
room upon the consent of parties, it 
is quite apparent that the practice in 
Such cases stands upon a very un- 
certain footing. Such consent will, 
many times, 
papers and documents would ma- 
terially aid the jury in their delibera- 
tions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Toledo Traction Co. v- 


X-ray plates’ 


be withheld when the 


It is properly a question to be- 


'§§ 817-818] 


they might not be directly involved in the case.®8 
A statute, providing that “papers introduced in evi- 
dence” may be sent with the jury, simply modifies and 
extends the common-law rule as to exhibits con- 
taining writings, so that written exhibits may be 
sent to the jury whether under seal or not, and the 
statute in no way restricts the court’s common-law 
power to send exhibits not in writing to the jury.®® 
Generally, unless there is a statute providing that 
the jury may take with them, on retiring for de- 
liberation, all papers which have been received or 
read in evidenee,! and even then according to some 
authorities,? the trial court may, in its discretion, 
refuse to permit papers or objects which have been 
admitted in evidence to be taken by the jury;? but 
there is some authority which regards the sending 
of a paper in evidence to the jury as a valuable 
right of the party offering it, the denial of which 
is reversible error;* and, where there is no doubt 
or question as to the accuracy and materiality of 
exhibits which have been admitted in evidence, it 
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is an abuse of discretion, and reversible error, for the 
court, without cause, to refuse to send them to the 
jury on being requested to do so.® Also, the court 
cannot properly refuse to allow the jury to take 
all the written evidence bearing on a given point 
where it allows a part of such evidence to be taken.® 
Although permitted to do so, the jury are not bound 
to take out papers in evidence.? That the jury, 
through mistake,® or even contrary to the directions 
of the court,® take with them to the jury room 
articles which have been offered in evidence will not 
vitiate the verdict where it does not appear that 
such action was prejudicial to the party complain- 
ing. 

Necessity that counsel be present or notified. If 
there is no statute to the contrary, the court may 
send documents in evidence to the jury in the ab- 
sence of, and without notice to, counsel.?° 


[§ 818] (b) Depositions.1! It is held in many 
states either with,'? or without,1* apparent statu- 


left unqualifiedly to the discretion of 
the circuit judge.” Porter v. Mount, 
45 Barb. (N.Y.) 422, 428. 


98. Cohen v. Seashore, 
1009, 159 Minn. 345. 


99. Higgins v. Los Angeles Gas & 
Electric Co., 115 P. 3138, 159 Cal. 651, 
S4eLeRcA.NS. 717. 


1. McMahon y. Iowa Ice Co., 114 
N.W. 203, 137 Iowa 368; Trinity & B. 
V. Ry. Co. v. Lunsford, (Tex.Civ.App.) 
183 S.W. 112; Texas & N. O. R. Co. v. 
Turner, (Tex.Civ.App.) 182 S.W. 357; 
Biard & Scales v. Tyler Building & 
Loan Ass’n, (Tex.Civ.App.) 147 S.W. 
1168. 

[a] Refusal after request.—(1) 
Such a statute is permissive only in 
the first instance, and it is error for 
the court to refuse to send out papers 
in evidence after being requested by 
either party or the jury. McMahon 
v. Iowa Ice Co., 114 N.W. 203, 137 
Iowa 368; State v. Young, 110 N.W. 
292, 134 Iowa 505, 13 Ann.Cas, 345. 
(2) However, refusal of permission 
is not error where the paper relates 
only to a matter which is not sub- 
mitted to the jury. Merchants’ State 
Bank of Velva, N. D., v. Roline, 205 
N.W. 8638, 200 Iowa-1059. (3) And 
there is, of course, no error in refus- 
ing to send to the jury papers which 
have been used by a witness only for 
the purpose of comparing handwrit- 
ing, but which have not been read or 
introduced in evidence. Wilson vy. 
Wooldridge, 86 S.E. 872, 118 Va. 209. 


{[b] Statute is for benefit of liti- 
gants, as well as jurors, and the 
former have a right to have its terms 
complied with. Trinity & B. V. Ry. 
Co. v. Lunsford, (Tex.Civ.App.) 183 S. 
W. 112. 

2. Powley v. Swensen, 80 P. 722, 
146 Cal. 471; Carty v. Boeseke-Dawe 
Co., 84_P. 267, 2 Cal.App. 646; Cox v. 
Straisser, 62 Ill. 383 (holding that, 
as papers exhibited as a means of 
comparison of handwritings were not 
“evidence in the cause,” within the 
meaning of the statute, the court was 
not required to send them to the 
jury); Regelin v. Lothgren, 207 Ill. 
App. 409 (holding that it is not error 
to refuse .permission, where counsel 
erroneously refers to the document 
which he wishes to have sent out as 
a certain exhibit which is not in evi- 


198 N.W. 


dence); Williams v. Carterville, 97 
Ill.App. 160. But see Carthage vy. 
Buckner, 8 Ill.App. 152 (holding it 


error for the court to refuse to per- 
mit the jury to take papers coming 


within the terms of the statute). 


3. Ill—Treolo v. Iroquois Auto 
Ins. Underwriters, 180 N.E. 575, 348 
THs, 93; 


Iowa.—White v. Walker, 237 N.W. 
499, 212 Iowa 1100. 
Kan.—Hairgrove v. 
Kan. 0. 
Ky.—Security Finance Co. v. A. L. 
a & Son, 3 S.W.(2d) 187, 223 Ky. 
Me.—Sawyer v. Garcelon, 63 Me. 25. 


Mass.—Portland Gaslight Co. v. 
Ruud, 136-7N-B: \:75, 242 “Mass. 2:72; 
Annawan Mills v.. Mangene, 130 N.E. 
77, 237 Mass. 451; Krauss v. Cope, 
61 N.BH. 220, 180 Mass. 22; Boston 
Dairy Co. v. Mulliken, 56 N.E. 711, 
175 Mass. 447; Whithead v. Keyes, 
3 Allen 495, 81 Am.D. 672. 


Mich.—Edgerton v. Lynch, 238 N. 
W. 322, 225 Mich. 456; Silverstone v. 
London Assur. Corporation, 153 N.W. 
802, 187 Mich. 333; Farrell v. Haze, 
122 N.W. 197, 157 Mich. 374; Canning 
v. Harlan, 15 N.W. 492, 50 Mich. 320; 
In re Foster’s Will, 34 Mich. 21. 


Minn.—Ruder vy. National Council, 
Knights and Ladies of Security, 145 
N.W. 118, 124 Minn. 431. 


Mo.—Buster Brown Co. v. North- 
Mehornay Furniture Co., 126 S.W. 
988, 140 Mo.App. 707. 


N.Y.—Lycett v. Manhattan R. Co., 
62 N.Y.S. 848, 48 App.Div. 624; San- 
derson v. Bowen, 2 Hun 153, 4 
Thomps.&C. 675. 


Pa sbien MPR oes at v. Grizzard, 89 N.C. 

Pa.—Jackson v. Pittsburgh Times, 
25) A.> 618, 1520Pa.: 406, 34 Am.S.R. 
659; Cavanaugh v. Buehler, 14 A. 391, 
120 Pa. 441. But see McCully v. 
Barr, 17 Serg.&R. 445; Hendel v. 
Berks, etc., Turnpike Road, 16 Serg. 
&R. 92 (both holding it error for the 
court to refuse to allow papers in evi- 
dence to be taken out by the jury 
during their deliberations). 


S.C.—Sandel v. State, 104 S.E. 567, 
115 S.C. 168, 13 A.L.R. 1268; Beaufort 
First Presbyterian Church vy. Plliott, 
43 S.E. 674, 65 S.C. 251; Means v. 
Means, 41 S.C.L. 533. 


Wis.—Milwaukee Tank Works v. 
Metals Coating Co. of America, 218 
N.W. 835, 196 Wis. 191; Starke v. 
Wolf, 68 N.W. 755, 90 Wis. 434. 


But see Western, etc., R. Co. v. Staf- 
ford, 25 S.H. 656, 99 Ga. 187 (holding 
it error for the court not to send out 


Millington, 8 


diagram which has been admitted in 
evidence). 

[a] Refusal to recall jury and let 
them examine memoranda which the 
court had refused to let the jury take 
with them held not an abuse of dis- 
cretion. Farrell v. Haze, 122 N.W. 
197, 157 Mich. 374. 


4 Foster v. Smith, 16 So. 61, 104 
Ala. 248. 


5. Chitwood v. Philadelphia & R. 
Ry. Co., 109 A. 645, 266 Pa. 435. 


6. Marshall v. Thomas, 31 Ohio 
Cir.Ct. 363. See Williams Mfg. Co. 
v. Insurance Co. of North America, 
106 A. 657, 938 Vt. 161 (holding that, 
in an action ona fire policy, where the 
jury, after retiring, requested to be 
furnished with the policy, it was 
within the discretion of the court, 
although ordering the policy fur- 
nished, to refuse defendant’s request 
that the jury should also be fur- 
nished with correspondence and ex- 
hibits leading up to the execution of 
the contract). 


7 Littlefield v. Beamis, 
(La.) 145. 


8 Morris v. Miller, 119 N.W. 458, 
83 Neb. 218, 131 Am.S.R. 636, 20 L.R. 
A.N.S. 907, 17 Ann.Cas: "1047. 


9. Cudahy Packing Co. v. Skoumal, 
125 F. 470, 60 C.C.A. 306. 


10. Fibus v. St. Louis, ete. R. Co., 
104 S.W. 568, 7 Ind.T. 139, 145. 


11. Taking depositions to jury 
room as ground for new trial see New 
Trial § 115. 


5 Rob. 


12. Cockrill v. Hall, 18 P. 318, 76 
Cal. 192; Shields v. Guffey, 9 Iowa 
322; Chamberlain v. Pybas, 17 S.W. 


50, 81,Pex.,511; Gulf, ete, Re Gor vw 
Hughes, (Tex.Civ.App.) 31 S.W. 411. 


13. Ill—Rawson v. Curtiss, 19 Ill. 
456; Standard Starch Co. v. McMul- 
len, 100 Ill.App. 82; Pittsburgh, etc., 
R. Co. v. Dahlin, 67 Ill.App. 99. 


Ky.—Louisville, ete., R. Co. v. Mor- 
gan, 62 S.W. 736, 110 Ky. 740, 23 Ky. 
L. 121. But see Newport News, etc., 
R. Co. v. Mendell, 34 S.W. 1081, 17 
Ky.L. 1400 (apparently to contrary). 


Md.—Jerry, a Negro v. Townshend, 
9 Md. 145. 


Pa.—Alexander v. Jameson, 5 Binn. 
238; Shomo v. Zeigler, 10 Phila. 611, 
31 Leg.Int. 205. 

W.Va.—Welch y. Franklin Ins. Co., 
23 W.Va. 288; State v. Cain, 20 W. 
Va. 679. But see Graham vy. Citizens’ 
Nat. Bank, 32 S.H. 245, 45 W.Va. 701 
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tory basis therefor that it is error to permit the 
jury to take to their room depositions which have 
been read on trial. Within this rule are affidavits 
or statements which have been read in evidence as 
the testimony of a witness,14 or which have been 
admitted to impeach a witness.1® Statutes provid- 
ing without exception that papers read or used in 
evidence may be taken by the jury are usually held 
not to abrogate the rule or authorize or require 
that depositions be sent out with the jury.7® In a 
number of jurisdi¢tions, however, it is considered 
proper to permit depositions to be taken out with 
the jury on their retirement.17 Under this latter 
rule it is largely discretionary with the court wheth- 
er or not permission will be given to take the deposi- 
tions,18 and especially may it exercise its disere- 
tion and refuse permission where part of the deposi- 
tion, which cannot be separated from the rest with- 
out mutilation, contains incompetent evidence which 


TRIAL 


[§§ 818-819 


has been ruled out.1® Indeed, it has been held re- 
versible error to send the jury a deposition con- 
taining inadmissible matter which is indicated only 
by pencil marks, although the judge instructs the 
jury not to consider the excluded matter.?° Al- 
though the propriety of sending depositions to the 
jury is denied, it is not reversible error to do so 
where it appears that no prejudice can result,?? or 
timely objection is not made.?? 


[§ 819] (c) Papers Attached to Depositions. 
Generally, where papers attached to a deposition 
have the character of evidence independent of their 
connection with the deposition, they may be per- 
mitted to be detached and taken to the jury room,?* 
although the court, where no prejudice results, may, 
in its discretion, refuse such permission.?4 If the 
attached paper is not introduced in evidence inde- 
pendently, but is only in evidence as a part of the 
deposition, it cannot be sent to the jury if the 


(indicating that it would not be re-/soc., 60 Ill.App. 274; 


versible error if the depositions were 
earried out by the jury by leave of 
court). 


See Foster v. McO’Blenis & Mat- 
thews, 18 Mo. 88 (stating that it is 
not proper practice to send deposi- 
tions, but holding that it is not re- 
versible error, where there is no show- 
ing that the verdict was influenced 
thereby). 


[a] Beason for rule.—‘“It is cer- 
tainly not the policy of the law, to 
give a superiority to depositions over 
oral proofs. With the oral proofs, 
given by witnesses on the stand, the 
jury must be content, and make up 
their minds upon it, some of which, 
imnportant to be remembered, may be 
—such is the infirmity of the human 
memory—forgotten. ‘The adversary, 
having no other than written testi- 
mony, contained in depositions, which 
the jury, taking with them, can read, 
discuss, dissect and, if disposed tor- 
ture the words from their true mean- 
ing, and which are constantly before 
them, during their deliberations, to 
operate on them, has a most manifest 
advantage over him whose proofs 
are oral, which no rule of law or prac- 
tice should accord to him. The depo- 
sition should be regarded as the liv- 
ing witness speaking from the stand, 
and as he cannot be taken into the 
jury room, but only what he has said, 
so neither should the deposition be so 
taken, but only the words and facts 
contained in it, and given out from it, 
as from the living witness. The par- 
ties are then upon equal grounds, the 
one having no advantage over the 
other.” Rawson v.-Curtiss, 19 Ill. 
456, 480. 


14. Hall v. Cook, (Tex.Civ.App.) 
117 S.W. 449; Green v. Gresham, 53 
S.W. 382, 21 Tex.Civ.App. 601. But 
see Felch v. Weare, 27 A. 226, 66 N.H. 
582 (holding that the jury may prop- 
erly take a statement of claim which 
contains admissions of a party and 
may properly be considered as evi- 
dence); Urinity,& B.. V. |Ry. Co. Vv. 
Lunsford, (Tex.Civ.App.) 183 S.W. 112 
(holding that a written statement 
made by plaintiff shortly after his in- 
jury cannot be treated as a deposition 
within Rey. St. [1911] art 1957, al- 
lowing the jury to take with them in 
retirement any written evidence ex- 
cept deposition). 

15. Nelson v. Northwestern Ele- 
vated R. Co., 170 Ill.App. 119; John- 
son v. N. K. Fairbank Co., 156 Ill.App. 
381; Fein v. Covenant Mut. Ben. As- 


Hraha v. Maple 
Block Coal Co., 135 N.W. 406, 154 Iowa 
710. But see Stallins v. Southern Ry. 
Co., 78 S.H. 421, 140 Ga. 55 (holding 
that it was not error to permit the 
jury to take a written statement 
which had been admitted in evidence 
to impeach a witness, where the only 
objection was that the paper had been 
introduced in evidence). 


16. Rawson v. Curtiss, 19 Ill. 456; 
Johnson ve No Koumhairbank Cor 56 
Ill.App. 381; Welch vy. Franklin Ins. 
Co.,.23 W. Va. 288. 


17. La.—Wakeman v. Marquand, 5 
Mart.N.S. 265. 


N.Y.—Howland v. Willetts, 9 N.Y. 
170; Seld..178 [afi ‘7 No. Super. 219]. 


Ohio.—Stites v. McKibben, 2 Ohio 
St. 588; C. L. Greene & Co. v. Davis, 
4 Ohio Cir.Ct. 84, 2 Ohio Cir.Dec. 433. 


Vt.—Hopkinson y. Steel, 12 Vit. 582. 


Va.—Hansbrough vy. Stinnett, 25 
Gratt. (66 Va.) 495. 


[a] Reason for rule. “Having 
possession of the depositions enables 
the jury to refresh their recollection 
of the testimony without the least 
danger of being misled, and at once 
settles all difference amongst them as 
to what the testimony actually was, 
so far as it may be contained in 
depositions.” Stites v. McKibben, 2 
Ohio St. 588, 592. 


18. Davis v. Brandon, 75 So. 908, 
200 Ala. 160% “K. Bo Roosa) & "Co. ’v. 
Warten, 48 So. 544, 158 Ala. 496; Whit- 
head v. Keyes, 3 Allen (Mass.) 495, 
81 Am.D. 672. But see Post v. Gaz- 
lay, 1 Cine.Super. 105, 18 Ohio Dec. 
(Reprint) 442 (holding it error for the 
court to refuse to allow depositions to 
be taken by the jury on retirement). 


[a] Befusal to permit depositions 
to be taken at request of one juror, 
the others dissenting, is not error, 
Lafoon v. Shearin, 95 N.C. 391. 


LOun New, MOrk, Gs Oc Gt. luge COs 
v. Biermacher, 143 N.E. 570, 110 Ohio 
St. 173; Stites v. McKibben, 2 Ohio 
St. 588. 


20. Lurie v. Kegan-Grace Co., 96 
So. 344, 209 Ala. 339. 


21. Morris v. Howe, 36 Iowa 490; 
Shields v. Guffey, 9 Iowa 322; Foster 
v. McO’Blenis & Matthews, 18 Mo. 88; 
Wintermute v. Standard Furniture 
Co., 102 P. 443, 53 Wash. 539; Miles 
v. Bell, 40 N.B. 158. See also Kitt- 
redge vy. Elliott, 16 N.H. 77, 41 Am.D. 
717 (holding that the fact that deposi- 
tions containing exceptionable matter 


have gone to the jury without fault of 
either party is not reversible error, 
unless this matter appears to have 
been material). 


[a] Under statute, providing that, 
on retiring, a jury may take pleadings 
in a cause and all papers received as 
evidence, except depositions, a verdict 
will not be set aside because deposi- 
tions were accidentally taken with 
other papers, where their presence 
was unknown to the jury. Winter- 
mute v. Standard F'urniture Co., 102 
P. 443, 53 Wash. 539. 

22. Shields v. Guffey, 9 Iowa 322; 
Kent v. Tyson, 20 N.H. 121. 

23. Cal—cCockrill v. Hall, 
SaS Gu Caleelon. 

Ill.—Standard Starch Co. v. MeMul- 
len, 100 Ill.App. 82. 

Mass.—Blackburn v. Boston, 
R. Co., 87 N.E. 579, 201 Mass. 186. 

Pa.—McKelvy v. De Wolfe, 20 Pa. 
374; Shomo v. Zeigler, 10 Phila. 611, 
31 Leg.Int. 205. 


LSE. 


etc., 


Tex.—Snow v. Starr, 12 S.W. 678, 
75 Tex. 411; Davis v. Missouri, etc., 
RoCos 43 SaWr 44," Aiebex. Civ. App. 


199; Sargent v. Lawrence, 40 S.W. 
1075, 16 Tex.Civ.App. 540. See also 
Texas, etc., R. Co. v. Robertson, (Tex. 
Civ.App.) 35 S.W. 505 (holding that 
the fact that copies of “account 
sales’ which had been attached as 
exhibits to a deposition were taken 
by the jury to their room is not 
ground for reversal of a judgment, 
where no objection was made at the 
time, and the facts shown by the ex- 
hibits were conclusively established 
by other evidence). 


[a] Tlustration.—Where an ab-* 
stract of title is introduced in evi- 
dence independently of an attached 
deposition of the county clerk, which 
is also introduced to show that the 
abstract was made from the records, 
the abstract becomes an independent 
piece of written evidence, and may 
be taken by jury in their retirement. 


Frugia v. Trueheart, 106 S.W. 736, 
48 Tex.Civ.App. 513. 

24 Branham v. Berry, 4 Ky.L. 
894; Ruder v. National Council, 
ues and Ladies of Security, 145 
N.W. 118, 124 Minn. 431. But see 


K. B. Koosa & Co. v. Warten, 48 So. 
544, 158 Ala. 496 (holding that the 
jury should have been allowed to 
take out an itemized list, in evidence 
as an exhibit to a deposition of the 
reasonable values, before and after 
their injury, of forty-two items of 
goods). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 819-820] : 


deposition itself cannot ;?° and it has been held er- 
ror to permit the jury to take papers detached from 
the deposition where the effect of such taking is to 
give them a wrong impression of the facts in con- 
troversy.”° 

[§ 820] (3) Papers and Articles Not in Evi- 
dence.2* As a general rule it is reversible error to 
permit the jury, even by mistake,?* to take with 
them to the jury room papers or articles not prop- 
erly in evidence, and which would tend to influence 
the verdict,?® unless it appears that the jury’s ver- 
dict was not prejudicially influenced by their posses- 
sion of such papers,*° or articles;** or counsel has 
failed to perform his duty to examine the documents 
proposed to be sent with the jury during their de- 
liberations.*? Where a portion of a book, paper, 
or document is excluded from evidence, the jury 
should not be permitted to take the paper on re- 
tirement unless something is pasted over the ex- 


25. Oskaloosa College v. Western 


TRIAL 


the mere fact that the jury take pa- 
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cluded portion,*? or it is withheld from the jury 
in some other effectual mode,*+ and it has been 
held error to send the entire paper to the jury room 
with no safeguard against their examining the 
parts of the paper which have not been admitted 
in evidence, except a direction to examine only the 
part which has been admitted;*® but the sending 


of the eliminated portion has been held not preju- 


dicial error where the maker of the document was 
fully cross-examined with respeet to it.2¢ It is, of 
course, not error for the court to refuse to allow 
the jury to take a paper or document which has 
not been admitted in evidence.?7 Some cases have 
recognized exceptions to the general rule and hold 
that, if the jury are informed that sueh papers are 
not in evidence, it is not error to permit them to 
take a paper, which is a mere calculation, account, 
or estimate of what is claimed and is fully sup- 
ported by the evidence,** a bill testified to as be- 


164 N.Y.S. 513, 99 Mise. 572; Lewes 


Union Fuel Co., 54 N.W. 152, 90 Iowa 
380, 57 N.W. 903. 


26. Chamberlain v. Pybas, 17 S.W. 
BO, $1.Tex, 511. 


27. Cross references: 


Discussion and consideration of mat- 
ters not in evidence generally see 
supra § 811. 

Misconduct of jury in obtaining evi- 
dence by unauthorized means see 
supra §§ 799-800. 

Newspapers taken to jury room see 
supra § 797. 

Taking papers not in evidence to jury 

room as grounds for new trial in: 


Civil cases see New Trial § 114. 
Criminal cases see Criminal Law § 
2679. 


28. Clark v. Whitaker, 46 Am.D. 
337, 18 Conn. 5438; Elliott v. Luengene, 
39 N.Y.S. 850, 17 Mise. 78; De Hoff 
v.. Scott, 69 Pa.Super. 9. 


29. U.S.—Alaska Commercial Co. 
v. Dinkelspiel, 121 F. 318, 57 C.C.A. 14 
[aff 126 F. 164, 61 C.C.A. 108]. 

Ala.—Stoudenmire v. Harper, 1 So. 
857, 81 Ala. 242. 

Conn.—Clark vy. Whitaker, 46 Am. 
D. 337, 18 Conn. 543. 


' Ga.—Golden Georgia v. McManus, 
39 S.E. 476, 113 Ga. 982; Ruckersville 
Bank v. Hemphill, 7 Ga. 396. _ 


Jll.—Crawford vy. Brown, 151 N.E. 
911, 321 111. 305, 45 A.L.R. 1457; Pitts- 
burgh, ete., R. Co. v. Dahlin, 67 Il. 
App. 99. 

Iowa.—In re Merrill’s Estate, 211 
N.W. 361, 202 Iowa 837: De Wulf v. 
Dix, 81 N.W. 779, 110 Iowa 553. 

Me.—McPhee v. Lawrence, 122 A. 
675, 123 Me. 264; Rich v. Hayes, 54 
A. 724, 97 Me. 293. 

Mont.—Sweeney v. Darcy, 53 P. 540, 
21 Mont. 188. 


Neb.—La Bonty v. Lundgren, 59 N. 
W. 904, 41 Neb. 312. 

N.Y.—Long -v. Payne, 190 N.Y.S. 
803, 198 App.Div. 667; Elliott v. Luen- 
gene, 39 N.Y.S. 850, 17 Misc. 78. 


N.C.—Watson v. Davis, 52 N.C. 178. 


Tenn.—East Tennessee, etc., R. Co. 
v. Lee, 32 S.W. 249, 95 Tenn. 388. 


Tex.—Leath v. Benton Abstract & 
Title Co., (Civ.App.) 9 S.W.(2d) 501; 
Goar v. Thompson, 47 S.W. 61, 19 Tex. 
Civ.App. 330; Faver v. Bowers, (Civ. 
App.) 33 S.W. 131. But see Dunman 
v. South Texas Lumber Co., (Civ. 
App.) 252 S.W. 274; West v. Hous- 
ton Oil Co. of Texas, 120 S.W. 228, 56 
Tex.Civ.App. 341 (both holding that 


pers they should not take to the jury 
room will not cause the verdict to be 
set aside in the absence of a show- 
ing that they have read and consid- 
ered the same in arriving at a ver- 
dict). : 

Vt.—In re Barney’s Will, 44 A. 75, 
(A Nite 2 Ts : 

[a] Illustration.—Where a letter, 
above a signature, is not put in evi- 
dence, although the signature is, but 
the jury take the entire letter to the 
jury room and there consider its con- 
tents, which are such as would proba- 
bly influence the verdict, it will be set 
aside. In re Merrill’s Estate, 211 N. 
W. 361, 202 Iowa 837. 


30. Ga.—Southern R. Co. v. Cour- 
sey, 41 S.E. 1013, 115 Ga. 602; Falvey 
v. Richmond, 13 S.E. 261, 87 Ga. 99: 
Bryant v. Booze, 55 Ga. 438; Riggins 
v. Brown, 12 Ga. 271. 

Ill.—Hatfield v. Cheaney, 76 Ill. 
488; Emmerich vy. Joliet Oil Tractor 
Co., 206 Ill.App. 415; Warth v. L. 
Loewenstein & Sons, 121 Ill.App. 71 
{mod on other grounds 76 N.E. 379, 
219 Tk. 222). 


Ind.—Ball vy. Carley, 3 Ind. 577. 


Iowa.—Tabor State Bank v. Brew- 
er, 69 N.W. 1011, 100 Iowa 576. 


La.—F lower vy. Jones & Gilmore, 7 
Mart.N.S. 140. 


Mich.—Harroun v. Chicago, etc., R. 
Co., 35 N.W. 914, 68 Mich. 208. 

N.J.—Nordsick v. Baxter, 64 N.J. 
Law 530, 45 A. 915. 

N.Y.—Schappner v. Second Avenue 
R. Co., 55 ‘Barb: 497. 


N.C.—Posey v. Patton, 14 S.E. 64, 
109 N.C. 455. 


Ohio.—Jaspers v. Mallon, 9 Ohio 
Dec. (Reprint) 184, 11 Cine.L.Bul. 166. 

Tex.—Beeks v. Odom, 7 S.W. 702, 70 
Tex. 183; Western Union Tel. Co. v. 
Shaw, 33 Tex.Civ.App. 395, 77 S.W. 
433; Fields v. Haley, (Civ.App.) 52 
Sow. 115. 


Vt.—Warden v. Warden, 22 Vt. 563. 


[a] Papers not read or considered. 
—Posey v. Patton, 14 S.E. 64, 109 
N.C. 455. 


{[b] Immaterial character of pa- 
per.—If the paper is of such an im- 
material character that it can be 
seen from an examination of the 
whole case that it could not have had 
any bearing on the issues or the re- 
sult, there will be no reversal. 
Southern R. Co. v. Coursey, 41 S.E. 
1013, 115 Ga. 602; Schappner v. Sec- 
ond Ave. R. Co., 55 Barb. (N.Y.) 497. 


831. Litzenberger vy. Litzenberger, 


v. Crane, 62 A. 60, 78 Vt. 216. 

382. McCormick v. Badham, 85 So. 
401, 204 Ala. 2; State v. Nichols, 13 
N.W: 153, 29 Minn. 357. 

33. Sargent v. Lawrence, 40 S.W. 
1075, 16 Tex.Civ.App. 540. 


34. Rich v. Hayes, 54 A. 724, 97 
Me. 293. 
35. Bates v. Preble, 14 S.Ct. 277, 


161 U.S. 149, 38 L.Ed. 106; Lurie v. 
Kegan-Grace Co., 96 So. 344, 209 Ala. 
339; Kalamazoo Novelty Co. v. Mc- 
Alister, 36 Mich. 327. But see At- 
lantic Coast Line R. Co. v. Taylor, 54 
S.E. 622, 125 Ga. 454; Boyer v. Shen- 
andoah, 16 Pa.Co. 75 (both assuming 
that an instruction to the jury not 
to regard the part not admitted in evi- 
dence is sufficient to prevent reversi- 
ble error). 


3S. Prestiv. Cleveland Ry. Co., 160 


N.E. 508, 26 OhioApp. 536 [aff 161 
N.E. 44, 118 OhioSt. 375, 58 A.L.R. 


1186]. 
387. Way v. Arnold, 18 Ga. 181; 
Chase v. Perley, 19 N.E. 398, 148 


Mass. 289. 


38. U.S.—Smith vy. Keystone Wood 
Products Co.,.32. F.(2d) 261, aff 32) RP) 
(2d) 264; F. A. D. Andrea, Ine, v. 
Dodge, 28 F.(2d) 145. 


Ala.—McCormick v. Badham, 85 So. 
401, 204 Ala. 2; Robinson v. Allison, 
36 Ala. 525. 


and Alexander v. Dunn, 5 Ind. 


Ky.—A. Arnold & Son Transfer & 
Storage Co. v. Weisiger, 6 S.W.(2d) 
1084, 224 Ky. 659; Moore v. Beale, 50 
S.W. 850, 20 Ky.L. 2029. 


Mich.—Millar v. Cuddy: 5 N.W. 316, 
43 Mich. 273, 38 Am.R. 181 [lim Har- 
roun v. Chicago, etec., R. Co., 35 N.W. 
914, 68 Mich. 208] (holding that the 
only exception exists in cases of long 
accounts, involving numerous items, 
where there are no bills of particu- 
lars, in which cases the trial judge 


| may allow the jury to take lists of the 


items claimed on both sides). 


N.J.—Rorer v. Rorer, 3 A. 67, 48 
N.J.Law 50. 


N.D.—Ley v. Gulke, 227 N.W. 222, 
58 N.D. 727. 

Pa.—Armstrong & Latta v. City of. 
Philadelphia, 94 A. 455, 249 Pa. 39, 
Ann.Cas.1917B 1082; City of Pitts- 
burgh v. Pittsburgh Rys. Co., 83 A. 
278, 234 Pa. 223, Ann.Cas.1913C 933; 
Person, etc., Co. v. Lipps, 67 A. 1081, 
219 Pa. 99; Little Schuylkill Nav., 
etc., R. Co. v. Richards, 98 Am.D. 209.. 
57 Pa. 142. But see Welliver v. Penn- 
sylvania Canal Co., 23 Pa.Super. 79 
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ing correct,?® a memorandum or document used by 
a witness in giving his testimony,*® or a model, 
map, or diagram used to explain the testimony of 
witnesses.*! If counsel for both parties consent to 
giving the jury papers not in evidence this cannot 
afterwards be urged as an objection to the ver- 
dict.#? 


[§ 821] b. Instructions.*® In the absence of stat- 
ute or absolute rule of practice, it is often held that 
the trial court, in its discretion, may allow,** or re- 
fuse to allow,*® the jury to take the instructions with 
them when they retire to deliberate; but, while the 
court may allow the jury either to take all the 
instructions, or withhold all, it has been held re- 
versible error for the court, even by accident, to 
separate the instructions and give the jury part and 
retain part.4® According to some eases the jury 
should not be permitted to take the instructions,** 
at least, with the consent of both parties.*® How- 
ever, the sending of the instructions to the jury 
is sometimes regarded merely as an irregularity 
which does not require a reversal if no prejudice 
is shown;*® and it has been held that a reversal 
will not be granted beeause the court inadvertently 
permitted the jury to have part of the instructions, 
where no prejudicial misconduct occurs and the court, 
on discovering the mistake, recalls the jury, takes 
the instructions from their possession, and instructs 
them to give all instructions equal weight.°° Under 


(where it was said that in actions of 41. See infra § 826. 

tort it is not good practice to send 42 

a statement of any kind with the ‘ 

jury). 43. Further instructions, 
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Baker v. Rice, 52 Mo. 23. 


[§§ 820-822 
’ 


a statute providing that all written instructions, 
whether given or refused, and so marked, may be 
taken by the jury to the jury room, it has been 
held that the court may,®! and must on request,°? 
permit the instructions to be taken by the jury. Al- 
though the statute provides that the court shall al- 
low the jury to: take the written instructions at the » 
request of either party, it is not error for the court 
to permit the instructions to be taken at the re- 
quest of jurors alone.®* A provision that all writ- 
ten charges and instructions shall be taken by the 
jurors in their retirement authorizes,®>* and re- 
quires,®® the court to send out special written in- 
structions presented by the parties, and given to the 
jury on request, although the general charges of 
the court are oral and cannot be sent out with the 
jury. Where to such a statute a proviso is added 
that, if either party objects to the giving of writ- 
ten instructions and permitting the jury to take 
them to their room, a different prescribed course 
of procedure shall be followed, the court, despite 
an objection to the sending of written instructions, 
is bound to send them to the jury if there is not 
also an objection to the giving of written instruc- 
tions.®® 


[§ 822] c. Pleadings.®7 According to many cases 
the trial court may, in its discretion, without com- 
mitting reversible error, permit the jury to take the 
pleadings with them to the jury room,®*® at least, 


49. Fererira v. Silvey, 176 P. 371, 
38 Cal.App. 346. 


and: Ye- 50. Jones v. Austin, 59 N.E. 1082, 


S.C.—Orenstein v. New Jersey Ins. 
Coy ct wWewark, N. J.,227 Sal. 570; 131 
S.C. 498; Nott v. Thomson, 14 S.E. 
940, 35 S.C. 461. 


Wis.—Rickeman vy. Williamsburg 
ce! F. Ins. Co., 98 N.W. 960, 120 Wis. 
655. 


ene Burton vy. Wilkes, 66 N.C. 
604. 

{a] Consent of counsel.—Where 
counsel has consented that an item- 
ized statement of plaintiff’s claim be 
given the jury, he cannot afterward 
complain that the court refuses to 
withdraw it from the jury. Danger- 
field Nat. Bank v. Ragland, (Tex.Civ. 
App.) 51 S.W. 661 [aff 21 S.Ct. 536, 
181 U.S. 45, 45 L.Ed. 738]. 


[b] Inclusion of items not sup- 
ported by evidence or not recoverable. 
—(1) A statement of claim should 
not be permitted to go to the jury 
where it contains items as to which 
there is no evidence (Fowler Waste 
Mfg. Co. v. Otto Gas Engine Works, 
716) 7A. 20, 227 Pa. 314; Morrison v. 


Moreland, 15 Serg.&R. (Pa.) 61; 
Frazier v. Funk, 15 Serg.&R. (Pa.) 
26; Musser v. Brabenstadt, 3 Leg. 


Gaz. (Pa.) 210); (2) or which are not 
recoverable in the action brought 
(Himes v. Kiehl, 25 A. 632, 154 Pa. 
190). 

89. Waltz v. Robertson, 7 Blackf. 
(Ind.) 499. 


49. McCormick v. Badham, 85 So. 
401, 204 Ala. 2; Mooney v. Hough, 4 
So. 19, 84 Ala. 80. 


{al Improper matters in memo- 
randum.—The jury may not take the 
memoranda if they contain other mat- 
ters which are unintelligible and 
from which the jury might draw im- 
proper inferences. Wiggs v. South- 
western Tel., etc., Co., (Tex.Civ.App.) 
110 S.W. 179. : 


reading of instructions after submis- 
sion of cause see supra §§ 834-839. 


Sending instructions to jury in 
Sony cpa cases see Criminal Law § 


44. Langworthy v. Connelly, 15 N. 
IW A8737,, 14. Nebs 18 40,945 VAmiIR. 117? 
Ley v. Gulke, 227 N.W. 222, 58 N.D. 
727; Scoville v. Salt Lake City, 39 
P. 481, i1 Utah 60. See also Missouri 
Pac. R. Cohiv., Watt, *CArk.) 52) Saws 
(2a) 634 (holding that it was not re- 
versible error to send instructions to 
jury room with penciled notations on 
margin which were put there during 
argument with no intention that jury 
should see them). 


45. Lowenstein vy. Holmes, 135 P. 
727, 40 Okl. 33. 


46. Security Sav. Bank of Chaf- 
fee v. Green, (Mo.App.) 281 S.W. 1387 
(holding that failure to send part of 
instructions is not ground for setting 
aside verdict, if the omitted portion 
would have been of no benefit to the 
losing party and he could not possi- 
bly have suffered by the fact that it 
did not find its way. into the jury 
room); Hammond vy. Foster, 1 P. 757, 
4 Mont. 421. See Gaither v. Carpen- 
ter, 143 N.C. 240, 55 S.E. 625 (holding 
that omission by oversight to hand 
the jury special instructions given 
for plaintiff is waived by failing to 
call the court’s attention thereto be- 
fore verdict, or to take an exception). 


47. Gholston v. Gholston, 31 Ga. 
625; Hewitt v. Flint, etc., R. Co., 34 
N.W. 659, 67 Mich. 61. But see Chat- 
tahoochee Brick Co. v. Sullivan, 12 
S.E. 216, 86 Ga. 50 (holding that at 
most this is merely an irregularity 
which is waived by failure to object). 


48. Fererira v. Silvey, 176 P. 371, 
38 Cal.App. 346; Smith v. McMillen, 
19 Ind. 391. 


26 Ind.App. 399. 

51; Beard v. Ryan, 78 Ala. 37. 

52. Miller v. Hampton, 37 Ala. 
342. See Clark v. Weiland, 227 N.W. 
193, 55 S.D. 644 (holding that, al- 
though a supreme court rule, requir- 
ing written instructions to be sent 
with the jury on their retiring to 
deliberate, is mandatory, yet it is not 
jurisdictional, and an inadvertent 
failure to comply is at most an ir- 
regularity which will not cause the 
verdict to be set aside if not preju- 
dicial). 


53. Gaither v. Carpenter, 55 S.E. 
625, 143 N.C. 240. 


54. Harris v. Mansfield Ry., Light 
& Power Co., 4 OhioApp. 108, 21 Ohio 
Ciy.Ct.N.S. 209; Foy v. Toledo Con- 
sol. St. R. Co., 10 Ohio Cir.Ct. 151, 6 
Ohio Cir.Dec. 396. 


55. Cone v. Bright, 68 N.E. 3, 68 
OhioSt. 543. S 


_56. Hilbert v. Spokane Interna- 
Hepat Ry. Co., 116 P. 1116, 20 Idaho 


57. Cross references: 

Discussion and consideration of mat- 
ters not in evidence generally see 
Supra § 811. ‘ 

Papers not in evidence generally see 
supra § 820. 

Reading allegations of pleadings at 
request of juror see infra § 840. 


58. U.S.—Chicago & E. R. Co. v.. 
Ohio City Lumber Co., 214 F. 751, 131 
er 57; Tridell v. Munhall, 124 F. 

Ga.—Davis v. Searle, 69 S.E. 1086. 
8 Ga.App. 553. 

Iil.—Hancheft v. Haas, 76 N.E. 845, 
219 TL 546 [aff 125 Dl App.111]; Bie 
gin, ete., Traction Co. v. Wilson, 75 
N.E. 436, 217 Ill. 47; East Dubuque 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 822] - 


where the court has given the proper explanations, 
and cautionary instructions,®® or there are no preju- 
dicial results,®° or the instructions are so framed 
as to be meaningless to the jury without the plead- 
Also, it is not reversible error to send the 
pleadings to the jury where it is done with the con- 
sent of counsel;®? and, where the action involves a 
great number of articles which the jury cannot be 


ings.°1 


expected to remember without aid, 


the court to let them take the bill of particulars 
containing the inventory of the articles.°* 
ever, it is often stated broadly that the jury should 
not be allowed to take the pleadings to the jury 


room,®* and to permit them to do 


garded as error where the pleadings are involved, 
voluminous, and technical,®> or contain prejudicial 
matters which should not be considered by the jury,*® 


v. Burhyte, 50 N.B. 1077, 173 Ill. 553 
{aff 74 Ill.App. 99]; Austerlade v. 
Chicago City Ry. Co., 190 Ill.App. 92; 
Chicago City R. Co. v. Reddick, 139 
Ill.App. 160; North Peoria v. Rogers, 
98 Ill App. 355. 


Ind.—Continental Nat. Bank of In- 
dianapolis v. Discount & Deposit 
State Bank of Kentland, 157 N.E. 433, 
199 Ind. 290; Shulse v. McWilliams, 3 
N.B. 243, 104 Ind. 512; Summers v. 
Greathouse, 87 Ind. 205; Snyder v. 
Braden, 58 Ind. 143; Haas v. C. B. 
Cones, ete., Mfg. Co., 58 N.E. 499, 25 
Ind.App. 469; Bell v. Pavey, 33 N.E. 
1011, 7 Imd.App. 19. 

Iowa.—Tabor State Bank y. Brewer, 
69 N.W. 1011, 100 Iowa 576; Dorr v. 
Simerson, 34 N.W. 752, 73 Iowa 89. 


Ky.—Steele v. Swayne, 4 Ky.L. 721. 


Minn.—Mattson v. Minnesota, etc., 
R. Co., 108 N.W. 517, 98 Minn. 296; 
Brazil v. Moran, 8 Minn. 236, 83 Am.D. 
772. 


N.H—Rich v. Flanders, 39 N.H. 304. 


‘Ohio.—Hocking Valley Ry. Co. v. 
Helber, 110 .N.#. 481, 91 OhioSt. 231; 
Cincinnati Gas, etc., Co. v. Coffelder, 
BH @hioCir.Ct.N.S. 289, 34 OhioCir.Ct. 

6. 

Or.—Grant v. Hallam, 276 P. 687, 
129 Or. 321 [cert den 50 S.Ct. 82, 280 
DS. 522, 74 L.Ed. 591]. 

$.C.—Willoughby v. Willoughby, 50 | 
SH. 208, 70 S.C. 516. 

Tex.—International, etc., R. Co. v. 
Teak, 64 Tex. 654. But see Putnam 
Supply Co. v. Chapin, (Civ.App.) 45 
S.W.(2d) 283 (holding rule now to be 
otherwise in Texas because of repeal | 
of Rev. St. [1911] art 1957, which au- 
thorized pleadings to be sent to the 
jury, by Rev. St. [1925] art 2193). | 

Wash.—Matthews v. Spokane, 96 P. 
827, 50 Wash. 107 (where the trial) 
court through oversight failed to send 
the pleadings to the jury room, and, | 
the omission being discovered after 
verdict was reached, but before it was | 
received, the court sent the jury out 
again with the pleadings and they re-, 
turned presently with the same ver- 
dict, which was received and filed, and 
it was held that there was no error). 
See Swadling v. Barneson, 59 P. 506, | 
21 Wash. 699 (holding that, where the | 
original complaint was not in issue 
in the case, it was not error to allow | 
it to be taken by the jury when they | 
retired). 

{a] Bill of particulars.—(1) A bill | 
of particulars may be properly sent | 
to the jury room 4s part of the plead- | 
ings to be used by the jury in con-| 
sidering and discussing the items of 
plaintiff's claim. Shreffler v. Fuller, 
208 Ill.App. 630. (2) If the bill is 
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not been sent.®? 


it is proper for 


How- 


so has been re- 


jury, although not called for by de- 
fendant. McCreary v. Hood, 5 Blackf. 
(Ind.) 316. (3) For the purpose of 
determining whether it may properly 
be sent to the jury a bill of particu- 
lars is regarded as a part of the 
pleadings. Sibley v. Wallrich, 226 P. 
152. Fon Colo, 4210 = (4)— Butt is not 
error to refuse permission to take a 
bill of particulars to the jury room 
where the bill contains argument and 
extraneous matter. Citizens’ Sav., 
ote Assoc. v. Weaver, 127 IIll.App. 
52. 

[b] Plaintiff’s specification and 
defendant’s offset, when properly filed 
in an action, become parts of, the rec- 
ord, and may be used and referred to 
on the trial, and may go to the jury 
in the same manner as the writ and 
pieAgine®: Rich v. Flanders, 39 N,.H. 
304. 

{c] Verified account which is part 
of the petition may be taken by the 
jury under a statute providing that 
the jury may take the pleadings. Dun- 
man v. South Texas Lumber Co., (Tex. 
Civ.App.) 252 S.W. 274. 

59. U.S.—Barry v. Legler, 
(2d) 297. 5 

StS hoe v. Wheeler, 69 Ala. 
$32. 

Idaho.—Walton vy. Mays, 194 P. 354, 
83 Idaho 339. 

Iowa.—Mayo v. Halley, 100 N.W. 
529, 124 Iowa 675; McGinty v. Keokuk, 
24 N.W. 506, 66 Iowa 725. 

Kan.—Culbertson v. Sheridan, 144 
P. 268, 93 Kan. 268; Redinger v. 
Jones, 75 P. 997, 68 Kan. 627. 

Mo.—Bluedorn vy. Missouri Pac R. 
Co., 25 S.W.. 948, 121 Mo. 258. 


R.I.—Cumerford v. Maroney, 154 A. 
476. 

Tex.—Joy v. Liverpool, ete. Ins. 
Co., 74 S.W. 822, 32 Tex.Civ.App. 433. 


60. Powley v. Swensen, 80 P. 722, 
146 Cal. 471; McLean v. Crow, 26 P. 
596, 88 Cal. 644; Schroeder v. Lodge 
NO. 188 TOP Or B53) 1399 NW. 2207 92 
Neb. 650, Ann.Cas.1914B 1173; Havlik 
v. St. Paul Fire & Marine Ins. Co., 
127 N.W. 248, 87 Neb. 427. 


39 FE. 


61. Boyrezka v. Janowski, 182 Ill. 
App. 97. 
62. Sibley v. Wallrich, 226 P. 152, 


75 Colo. 421. 


63. Trudell v. Pearll, 189 N.W. 61, 
219 Mich. 514. 

64. Idaho.—Walton v. 
P. 354, 33 Idaho 339. 

Ill.—Johnson vy. Pendergast, 139 N. 
E. 407, 308 Ill. 255 [rev 225 Ill.App. 
624]; Lerette v. Director General of 
Railroads, 137 N.H. 811, 306 Ill. 348; 


Mays, 194 


recognized by the parties as regular,| Bernier v. Illinois Cent. R. Co., 129 
it may be allowed to be taken by the! N.E. 747, 296 Ill. 464 [aff 215 Ill.App. 
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or, because of a probable misconstruction of the 
pleadings, the jury might render their verdict other- 
wise than they would render it had the pleadings 


As already shown, it is the duty 


of the court to state the issues made by the plead- 
ings rather than to refer the jury to the pleadings 
to ascertain the issues;°® and even courts which do 
not regard it as reversible error have said that the 
practice of sending the pleadings to the jury room 
is one of doubtful propriety®® which is not to be 
commended,’® and is even to be condemned as un- 
safe and likely to work prejudice.7+ 
courts, which generally recognize the right to take 
or send the pleadings to the jury room, make an 
exception in the case of pleadings, or portions 
thereof, which have been previously eliminated from 
the case by motion,?? demurrer,’* or otherwise.’4 


Furthermore, 


454]; Rink v. St. Louis Southwestern 
Ry. Co., 151 Ill.App. 429. 

Neb.—Schroeder v. Lodge No. 188 
I. O. O. F., 189 N.W. 221, 92 Neb. 650, 
Ann.Cas.1914B 1173. 


N.D.—Branthover v. Monarch Ele- 
vator Co., 156 N.W. 927, 33 N.D. 454. 


S.D.—Harding v. Norwich Union F. 
Ins. Soc., 71 N.W. 755, 10 S.D. 64. 


Utah.—Pulos v. Denver & R. G. R. 
Co., 107 P. 241, 37 Utah 238, Ann.Cas. 
1912C 218. 


[a] Reason for rule.—‘‘Much con- 
fusion arises from the practice of al- 
lowing the jury to take the pleadings 
into the jury room or of reading them 
aloud in the court room. Juries are 
not learned in the law, nor in legal 
verbiage, and will rarely center their 
attention on the particular point or 
paragraph involved. The practice, 
therefore, should be for the court in 
its charge to clearly define the issues 
and if a fact is admitted by the plead- 
ings to instruct the jury that it is so 
admitted, rather than to allow the 
pleadings to be read aloud or the jury 
to take them into the jury room.” 
Branthover v. Monarch Elevator Co., 
156 N.W. 927, 929, 33 N.D. 454. 


65. Shouse v. Consolidated Flour 
Mills Co., 277 P. 54, 128 Kan. 174, 64 
A.LAR. 606. 


66. Elie v. Adams Express Co., 133 
N.E. 243, 300 Ill. 340. 


67. Mt. Terry Min. Co. v. White, 
74 N.W. 1060, 10 S.D. 620. 


68. See supra § 533. 


69. Mattson v. Minnesota, etc., R. 
Co., 108 N.W. 517, 98 Minn. 296; Blue- 
dorn v. Missouri Pac. R. Co., 25 S.W. 
943, 121 Mo. 258. 


70. Elgin, etce., Traction Co. v. Wil- 
son, 75 N.E. 436, 217 Ill. 47; Mayo v. 
Halley, 100 N.W. 529, 124 Iowa 675; 
Shouse v. Consolidated Flour Mills 
Co., 277 P. 54, 128 Kan. 174, 64. A.L.R. 
606; Blackmore y. Missouri Pac. R. 
Co., 62 S.W. 9938, 162 Mo. 455. 


71. Powley_v. Swensen, 80 P. 722, 
146 Cal. 471; Walton v. Mays, 194 P. 
354, 33 Idaho 339; Chicago City R. Co. 
v. Reddick, 139 Ill.App. 160. 


72. Trumbull v. Trumbull, 98 N. 
W. 688, 71 Neb. 186. 


73. North Peoria v. Rogers, 98 Ill. 
App. 355. 


74. Lee v. Toledo, St. LL & W. R. 
Co., 184 Ill.App. 144; Chicago City R. 
Co. v. Reddick, 139 Ill.App. 160; West 
Chicago St. R. Co. v. Buckley, 102 Ill. 
App. 314 [aff 65 N.E. 708, 200 Ill. 260]; 
Havirland v. Farmers’ Ins. Co. of 
Cedar Rapids, 213 N.W. 762, 204 Iowa 
335; Hall v. Rupley, 10 Pa. 231. But 
see Swadling v. Barneson, 59 P. 506, 
21 Wash. 699 (where the court said 
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The trial court is, of course, under no obligation 
to permit the jury to take the pleadings to the jury 
room, and error cannot be assigned because of its 
refusal to do so;7® nor is the jury under any duty 
to read the pleadings, and it is error to instruct 
them to do so.7® 


[§ 823] d. Law Books and Dictionaries. It is re- 
versible error to permit the jury to take law books 
with them so that they can determine the law for 
themselves;77 but, in the absence of a showing that 
the jury examined or used the reports, error can- 
not be predicated on the fact that reports, used by 
the judge in preparing his instructions, and marked 
by him at places where there were cases similar 
to the one involved, were left in the jury room dur- 
ing deliberations.7% Where the evidence of foreign 
law consists. of statutes or judicial opinions, the 
court may, in its diseretion, decline to send them to 
the jury.7® It is ground for reversal that the jury 
obtained and took into the jury room a dictionary 
which they consulted to determine the meaning of 
legal terms which they did not understand.*° 


[§ 824] e. Verdicts on Former Trial of Same 
Case.°! While it is reprehensible conduct for a juror 
to seek to find out how the jury stood on a former 
trial of the case,®? the jury’s taking of a verdict ren- 
dered on a former trial will not result in a reversal 
where it is shown that the verdict was not seen 
by the jurors;** or that such verdict was not read 
by the jurors until they had agreed on their own;8* 
or that the jury were distinctly instructed to treat 
it as if it did not exist, and to found their verdict 
on the evidence before them.’® It has been held 
not ground for reversal that the jury were permit- 


that it was not errsr to allow the 
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[§§ 822-826 


ted to take with them the complaint on which was 
indorsed the verdict rendered on a former trial of 
the case, no objection being made thereto and it 
not having been done fraudulently or designedly to 
influence the verdict.*° 

[§ 825] f. Minutes and Stenographer’s Notes of 
Testimony.®? The jury may consider the testimony 
of witnesses only in its oral form,®* and it is re- 
versible error that. the jury by mistake take with 
them a typewritten copy of the stenographer’s notes 
of a party’s testimony in chief, although as soon 
as the mistake is discovered the jury are also given 
a copy of the cross-examination.*® However, the 
minutes of the testimony may be sent out with the 
jury when both parties consent.°°® 


[§ 826] g. Models and Maps. It is generally 
held that the jury may be permitted to take with 
them models,94 or maps or diagrams,°? that have 
been used to illustrate or explain the testimony of 
the witnesses; but it has been said that maps or 
diagrams of this character, whether formally re- 
ceived in evidence or treated merely as illustrative 
of the witnesses’ testimony, are to be considered 
only in connection with the other evidence, and are 
not to be taken to the jury room on final submis- 
sion;°? and it has been held error to permit the 
jury to take a map which was altered after it was 
admitted in evidence.®* It is usually said that the 
court may, in its discretion, refuse to allow papers 
and articles of this character to go to the jury;°° 
but it has been held an abuse of discretion, and re- 
versible error, for the court, without cause, to re- 
fuse to send to the jury a map or plan admitted 
in evidence and exhibiting the place of the acci- 
dent.°® 


original complaint, which was not in 
issue in the case, to be taken up by 
the jury when they retired to consider 
their verdict). 

[a] Harmless error.—(1) A with- 
drawn declaration and a bill of par- 
ticulars under it ought not to be taken 
out by the jury, but the judgment will 
not be reversed if the declaration was 
in substance the same as the one on 
which the case was tried, and the bill 
is but a statement of a claim of which 
evidence was given on the trial. Hall 
v. Rupley, 10 Pa. 231. (2) Where a 
count in a declaration has been with- 
drawn in the presence of the jury, it 
cannot be supposed that they were 
misled by being permitted to take the 
whole declaration with them to the 
jury room, and the error is harmless. 
West Chicago St. R. Co. v. Buckley, 
65 N.E. 708, 200 Ill. 260 [aff 102 Ill. 
App. 314]. 

75. Colo.—Spaulding v. Saltiel, 31 
P. 486, 18 Colo. 86. 

Ill.—Wottowa v. Ridgly, 
App. 384. 

Ind.—Muncie & P. Traction Co. v. 
Hall, 89 N.E. 484, 173 Ind. 95. 

Ky.—Branham v. Berry, 4 Ky.L. 
894. 

Md.—Fileischmann v. Clark, 111 A. 
851, 137 Md. 171; Hitchins v. Frost- 
burg, 11 A. 826, 68 Md. 100, 6 Am.S.R. 
422. 


202 Mil. 


Ohio.—Netzel v. Todd, 165 N.H. 47, 
30 OhioApp. 300. 

Tex,—Hall v. Cook, (Civ.App.) 117 
S.W. 419. 

But see Grant v. Hallam, 276 P. 687, 


129 Or. 321 [cert den 50 S.Ct. 82, 280 
U.S. 522, 74 L.Ed. 591] (where it was 
said that the law requires the plead- 
ings to go to the jury). 

[a] Admissions in other party’s 
pleadings need not be put before the 
jury by letting them take the plead- 
ings to the jury room. Spaulding v. 
Saltiel, 31 P. 486, 18 Colo. 86. 

76. International, ete., R. Co. v. 
Leak, 64 Tex. 654. 


77. Harrison v. Hance, 37 Mo. 185; 
Barker v. Pool, 6 Mo. 260. 


78. In re Wilson’s Estate, 208 N.W. 
961, 114 Neb. 593. 


79. Earnum v. Pitcher, 24 N.E. 590, 
151 Mass. 470. 


80. Long v. Payne, 190 N.Y.S. 808, 
198 App.Div. 667; S. Lightburne & Co. 
v. First Nat. Bank, (Tex.Civ.App.) 
Zoe Sev. of) Conpus iChristil Sts, <& 
Interurban Ry. Co. v. Kjellberg, (Tex. 
Civ.App.) 185 S.W. 430. 


81. Papers and documents not in 
evidence generally see supra § 820. 


82. Prewitt v. Southwestern Tel., 
ete, ‘Cox LOLS SW. Slee 46: Pex. Give 
App. 128. 

83. Ohio, ete, R. Co.-v. Hill, 34 


N.E. 646, 7 Ind.App. 255. 

84. Fulton County v. Phillips, 16 
S.E. 260, 91 Ga. 65; Georgia Pac. R. 
Co. v. Dooley, 12 S.E. 923, 86 Ga. 294, 
12) RTA. 342: 

85. Dawson v. Briscoe, 24 S.E. 157, 
97 Ga. 408. 

86. St. Louis, etc., R. Co. v. Sweet, 
31 S.W. 571, 60 Ark. 550; Railway Co. 


lv. Higgins, 14 S.W. 653, 58 Ark. 458; 


poe v. Hudson, 16 S.E. 349, 90 Ga. 


_ 87. Reading minutes of, or restat- 
ing testimony to, jury see infra § 840. 


88. Crisman v. McMurray, 64 S.W. 
711, 107 Tenn. 469. 


89. Crisman v. McMurray, supra. 
See San Antonio Traction Co. v. Bad- 
gett, (Tex.Civ.App.) 158 SLW. 803 
(holding that it is not error to refuse 
to permit the stenographic notes to go 
to the jury in response to a request 
therefor to enable a juror to convince 
the other jurors as to the testimony, 
and not to aid his own memory). 


90. Coit v. Waples, 1 Minn. 134. 


91. Louisville, ete., R. Co. v. Ber- 
ry, 29 S.W. 449, 96 Ky. 604, 16 Ky.L. 
722; Illinois Silver Min., etc., Co. v. 
Raff, 34 P. 544, 7 N.M. 336; Blazinski 
v. Perkins, 45 N.W. 947, 77 Wis. 9. 


92. Waldman v. Sanders Motor 
Co., (lowa) 243 N.W. 555; Suiter v. 
Chicagzo, Rul. & Pi Ry-"Co., 122 NaWwe 
118, 84 Neb. 256; Brown v. Wiggin, 
59 N.H. 327; Wood v. Willard, 36 Vt. 
82, 84 Am.D. 659. é 

93. Baker v. Zimmerman, 161 N.W. 
479, 179 Iowa 272. 

94.'° Chicago -&' UW. To Ri: Col jive 
Heidenreich, 98 N.E. 567, 254 Ill. 231, 
Ann.Cas.1913C 266. 


95. Clements v. Mutersbaugh, 27 
App.D.C. 165; Cahill v. City of Balti- 
more, 98 A. 235, 129 Md. 17; Carman 
Vy. MontanaiCent.. Ri Conon Pag 690. 
32 Mont. 137; O’Hara v. Richardson, 
46 Pa. 385. 


96. Chitwood v. Philadelphia & R. 
Ry. Co., 109 A. 645, 266 Pa. 435. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 827-829] 


[§ 827] 10. Experiments by Jury and Use of 
Magnifying Glass or Mechanical Device.°? Although 
it has been said that the jurors cannot make experi- 
ments which invade new fields and lead to. such 
discoveries as will amount to a taking of evidence 
out of open court,°®® it is usually held not ground for 
reversal that the jurors have performed experiments 
with exhibits or articles which they have taken to 
the jury room;®® and it is not improper for the 
jury to use a magnifying glass or mechanical de- 
vice to aid their investigation of handwritings or 
exhibits which have been admitted in evidence and 
are properly taken into the jury room by them.’ 


[§ 828] 11. Consideration and Decision of Spe- 
cial Interrogatories or Special Issues.2 It is the 
duty of the jury to answer special interrogatories 
as they find the facts to be from the evidence with- 
out regard to how the answers may affect the gen- 
eral verdict ;?” and if the jury seek to answer spe- 
cial interrogatories in such a manner as to carry 
out a previous agreement to give a general ver- 
dict in favor of a particular party, this is miscon- 
duct which requires a reversal;* but if the law does 
not prescribe the time they shall be considered, and 
the jurors do not purposely seek to answer the 
special interrogatories so that judgment will be for 
the party whom they wish to favor by a general 
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verdict, but give each issue separate consideration 
and answer it according to the preponderance of the 
evidence, it is immaterial whether the jury consider 
the special interrogatories before or after they have 
agreed on a general verdict.* 


Special issues. Under a statute providing that 
special issues shall be answered separately, the 
jury must consider and determine each issue sub- 
mitted to them without reference to the result of 
their determination upon the disposition of the 
controversy as a whole® or upon the answers to 
other issues. That some of the jurors are ignorant 
of the legal effect of their answers to special issues 
is immaterial, for the legal effect of the answers 
is no concern of the jurors.’ 


[§ 829] 12. Arriving at Verdict by Chance, Com- 
promise, or Taking of Average*’—a. In General. As 
every verdict should be the result of the exercise 
of judgment, reflection, and conscientious econvic- 
tion, on the part of the jury,® it is the general rule 
that a verdict arrived at by chance or lot will be 
set aside;?° and the verdict is vitiated if the jurors 
forego the exercise of their judgment, surrender 
their convictions, and render the verdict pursuant 
to an agreement that it shall be for an amount 
fixed by a limited number of jurors;!! an agreement 


97. Cross references: 
a A before jury see Evidence 
899. 
Obtaining evidence by unauthorized 
means see supra § 799 
Tests and experiments before jury in 
course of trial see supra § 87. 


98. Higgins v. Los Angeles Gas & 
Bleetric Co5) 115, P. 313, 159. Cal.. 651, 
34 L.R.A.N.S. 717. 

99. Higgins v. Los Angeles Gas & 
Electric Co., supra; McKechney v. 
City of Chicago, 160 Ill.App. 544; 
Henry v. Crook, 195 N.Y.S. 642, 202 
App.Div. 19; Reaves v. Reaves, (Tex. 
Civ.App.) 15 S.W.(2d) 57. 


1. In re Thomas’ Estate, 101 P. 
798, 155 Cal. 488; Alexander v. Black- 
bury, 98 N.E. 711, 178 Ind. 66, Ann. 
Cas.1915B 1091. 


2. As to special interrogatories 
and findings generally see infra §§ 
918-979. 

2%. Thornton v. Franse, 12 P.(2d) 
728, 135 Kan. 782. 


3. Monkey Grip Rubber Co. v. Wal- 


ton, (Tex.Commn.App.) 53 S.W.(2d) 
770; Simmonds vy. St. Louis, B. & M. 
Ry. Co., (Tex.Commn.App.) 29 S.W. 


(2d) 989 [rev (Civ.App.) 18 S.W.(2d) 
845]; McGee v. Cunningham, (Tex. 
Civ.App.) 17 S.W.(2d) 494; Murray 
v. Morris, (Tex.Civ.App.) 17 S.W.(2d) 
110; Seale v. Schultz, (Tex.Civ.App.) 
3 S.W.(2d) 563; Conlisk v. Bender, 
(Tex.Civ.App.) 245 S.W. 941. See 
Smith-Boyett Co. v. Adams, (Tex.Civ. 
App.) 16 S.W.(2d) 925 (where evi- 
dence was held not to show miscon- 
duct of jury, in that they first de- 
cided judgment wanted and _ then 
framed answers to issues). 

[a] How special interrogatories to 
be answered.—‘The jury should an- 
swer special issues as they find the 
facts to be from the evidence, with- 
out regard to its effect upon the judg- 
ment to be rendered in the cause. 
The principal object in submitting a 
question to a jury upon special issues 
is that they should be relieved from 
any bias or prejudice in favor of or 
against the parties by reason of the 


should answer each question truly as 
they find the fact to be from the evi- 
dence in reference thereto.’ Conlisk 
v. Bender, (Tex.Civ.App.) 245 S.W. 
941. 

4. S. W. Little Coal Co. v. O’Brien, 
113 N.E. 465, 114 N.E. 96, 63 Ind.App. 
504; Deep Vein Coal Co. v. Raney, 112 
N.E. 392, 62 Ind.App. 608; Monkey 
Grip Rubber Co. v. Walton, (Tex. 
Commn.App.) 53 S.W.(2d) 770; Texas 
Employers’ Ins. Ass’n v. Chocolate 
Shop, (Tex.Civ.App.) 30 S.W.(2d) 416 
{aff (Commn.App.) 44 S.W.(2d) 989]; 
Debes v. Greenstone, (Tex.Civ.App.) 
260 S.W. 211. 

5. Abrams v. Bradshaw, (Tex.Civ. 
App.) 22 8.W.¢2d). 917. 

6 Abrams v. Bradshaw, (Tex.Civ. 
App.) 2 S.W.(2d) 917. 

7. Harwell v. Reed, (Tex.Civ.App.) 
50 S.W.(2d) 415. 

8. Cross references: 

As ground for: 


Arrest of judgment in civil cases 
see Judgments § 164. 


New trial in: 
Civil cases see New Trial § 124. 
Criminal prosecutions see Crim- 
inal Law § 2702. 

Instructions as to manner of arriving 
at verdict see supra §§ 525, 558. 
Manner of arriving at verdict gener- 

ally see supra § 806. 

9. See supra § 806. 

10. Cal.—Levy v. Brannan, 39 Cal. 
485. 

Ga.—Obear v. Gray, 68 Ga. 182. 

Idaho.—Beakley v. Optimist Print- 
ing Co., 152 P. 212, 28 Idaho 67. 

Iowa.—Carter v. Marshall Oil Co., 
170 N.W. 798, 185 Iowa 416; Garden 
v. Moore, 156 N.W. 410, 174 Iowa 376; 
Merseve v. Shine, 37 Iowa 253. 


Kan.—Ottawa v. Gilliland, 65 P. 
252, 68 Kan. 165, 88 Am.S.R. 232. 


Nev.—Lee v. Clute, 10 Nev. 149. 
N.J.—Kennedy v. Kennedy, 18 N.J. 
Law 450. 


N.Y.—Mitchell v. Ehle, 10 Wend. 


effect of their answers, and that they | 595. 


N.C.—Daniel v. Town of Belhaven, 
126) S.Es 1421, 189 IN. Cask. 

Okl.—Williams v. Pressler, 
934, 11 Okl. 122. 

S.D.—Long v. Collins, 82 N.W. 95, 
TANS 620 : 

Wash.—United Iron Works v. Wag- 
ner, 167 P. 1107, 98 Wash. 453; Good- 


oe v. Cody, 1 Wash.T. 329, 34 Am.R. 


Wis.—Birchard v. Booth, 4 Wis. 67. 

fa} Drawing lots: (1) To deter- 
mine whether verdict shall be for 
plaintiff or defendant. Merseve  v. 
Shine, 37 Iowa 253; Mitchell v. Ehle, 
10 Wend. (N.Y.) 595. (2) To induce 
a part of the jurors to assent to a 
larger verdict than in their judgment 
should be given. Levy v. Brannan, 39 
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Cal. 485. 
[b] Tossing ccin to determine for 
whom _ verdict shall be rendered, 


coupled with agreement of jurors to 
abide by result of tossing, vitiates 
the verdict. Beakley v. Optimist 
Printing Co., 152 P. 212, 28 Idaho 67. 


Ce] Wager.—Where the jury are 
divided as to the interpretation of an 
instruction, and, before sending out 
for further illuminating instructions, 
each faction agrees to be bound by 
the contention of the faction whose 
interpretation is sustained by the 
court, and the losing faction agrees 
to the verdict because of such agree- 
ment, the verdict is in the nature of a 
wager verdict, and invalid. Garden 
v. Moore, 156 N.W. 410, 174 Iowa 376. 


[d] Evidence held not to show ver- 
dict arrived at by chance.—The fact 
that the jury, after having agreed on 
the amount recoverable on each of 
several causes of action, and being 
instructed that there can be no re- 
covery on one cause of action, then 
increase the recovery on the other 
causes of action so that plaintiff’s to- 
tal recovery is the same does not 
render the verdict invalid as showing 
that it was arrived at by chance. 
Lavin v. Panhandle Lumber Co., 1 P. 
(2d) 186, 51 Idaho 1. 


11. Ryerson v. Kitchell, 3 N.J.Law 
998. See also Curry v. J. V. Brinkman 
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to abide by the decision of a majority;!2 or an 
agreement by some of the jurors to surrender their 
convictions as to which party should have the ver- 
dict in consideration of an agreement by the others 
to sien a statement that they believe a certain 
party has willfully testified falsely,t? or to limit 
the amount of damages which should be awarded 
While an illegal verdict 
reached by lot or chance may be repudiated and a 


to the successful party.'4 


subsequent valid one, founded on 


deliberation, be rendered,!® a mere subsequent assent 
to a verdict illegally reached by lot will not validate 
the verdict where the subsequent assent is but a dec- 
laration of willingness to stand by the result of 


the lot.*® 


[§ 830] b. Compromise Verdicts.17 


Co. Bank, 54 P. 1, 7 Kan:App. 807 
(holding that, where the answers to 
special questions are dictated by less 
than the whole number of jurors, to 
which dictation the remainder have 
promised to agree before they knew 
what it would be, there has not been 
such a cool, deliberate judgment ex- 
ercised by all the jurors as the law 
requires). 

12. Houk v. Allen, 25 N.E. 897, 126 
Ind. 568, 11 L.R.A. 706; Casstevens 
v. Texas & P. Ry. Co., 32 S.W.(2d) 
68%, 119) Tex, 456, 78, ALL: R. 89 [rev 
(Civ.App.) 28 S.W.(2d) 288]. 

[a] In absénce of agreement to 
abide by decision of majority, the 
minority of jurors may properly 
change their minds and agree to the 
conclusion reached by the majority, 
and return a _ verdict accordingly. 
Ewing v. Union Pac. R.,Co.,. 231, P. 
334, 117 Kan. 200. 


13. Williams v. Pressler, 65 P. 934, 
11 Okl. 122. 
14. Wiegand v. Fee Bros. Co., 76 N. 


Vis. 872,73 App.Div. 139, 11 N.¥.Ann. 
Cas. a7 

15. Davis v. Pryor, 158 S.W. 660, 
3 Ind.T. 396 [rev on other grounds 
112. F. 274, 50 C.C.A. 579]; Thompson 
vy. Perkins, 26 Iowa 486; Shobe v. 
Bell, 1 Rand. (22 Va.) 39. 

16. International Agr. Corporation 
v. Abercrombie, 638 So. 549, 184 Ala. 
244, 49 L.R.A.N.S. 415; Thompson vy. 
Perkins, 26 Iowa 486. 

17. Cross references: 

As ground for new trial in: 
Civil cases see New Trial § 124. 


Criminal prosecutions see Criminal 
Law § 2702. 
In criminal prosecutions see Criminal 
Law 2552. 
Instructions relating to compromise 
verdict see supra §§ 525, 558. 
Verdict coupled with request for vol- 
untary action by successful party 
see supra § 804. 
18. U.S.—Goelet v.. Matt J. Ward 
Go., 242 .F..65, 155 C.C.A. 9. 
Ala.—Bank of Tallassee v. Elmore 
Fertilizer Co., 78 So. 648, 16 Ala.App. 
465. 
Cal.—Turner vy. Tuolumne County 
Water Co., 25 Cal. 397. 
Conn.—Scholfield Gear, etc., Co. y. 
Scholfield, 40 A. 1046, 71 Conn. 1. 
Ga.—Godwin v. Albany Fertilizer 
Conrad SH L8t 99 Gar 180" But see 
Alabama Great Southern R. Co. v. 
Daffron, 71 S.B. 799, 136 Ga. 555 (con- 
taining suggestions to the contrary). 


Ind.—St. Louis, etc., R. Co. v, Myr- 
tle, 51 Ind.. 566. 
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due and candid 
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often said that the jury may, where the damages 
sought to be recovered are unliquidated, properly 
compromise or make mutual concessions as to the 
amount to be awarded,!® the jury cannot render 
a valid verdict which was arrived at by way of a 
compromise by which some jurors surrendered their 
conscientious convictions as to material issues or 
right of recovery in return for certain concessions 
by. the other jurors on another issue or issues,*® nor 
can the jurors compromise the claims of the parties 
without properly deciding the material issues.7° A 
verdict for inadequate damages where plaintiff is en- 
titled to recover either more substantial damages or 
none, or a verdict for less than the amount claimed, 

where the damages are fixed and liquidated and the 


verdict under the law and evidence must be either 


While it is 


Iowa.—Bryson y. Chicago, ete., R. 


Co., 57 N.W. 430, 89 Iowa 677. 


N.Y.—McCormick vy. Rochester Ry. 
Commi Navas, 110) 1.33, cope ivea 1 0.0: 
fare eo Zee NGS OOO MO SHIeIN come DILLON cs 
Hamilton v. Owego Water Works, 48 
N.Y.S. 106, 22 App:Div..573 [aff 57 N. 
BY Ali? 163" Ney.) S627" Laweonev. 
Wells Fargo Co., 113 N.Y.S. 647. 


Okl.—St. Louis & S. F. R. Co. v. 
Brown, 144 P. 1075, 45 Okl. 143 [aff 
36 S.Ct. 6025 241 US.) 228, 60" Ed: 
966]. 

Or.—Boydston v. Giltner, 3 Or. 118. 

Pa.—White v. White, 5 Rawle 61. 


Tex.—Owens v. Missouri Pac. R. 
Co., 4 S.W. 598, 67 Tex. 679; Karot- 
kin Furniture Co. v. Decker, (Commn. 
App.) 50 S.W.(2d) 795 [aff (Civ.App.) 
32 S.W.(2d) 703]; Railway Express 
Agency v. Bannister, (Civ.App.) 46 
S.W.(2d), 372; Houston Electric Co. 
v. Schmidt, (Civ.App.) 244 S.W. 1110; 
Galveston, H. & S. A. Ry. Co. v. Bosh- 
er, (Civ.App.) 165 S.W. 93. 


Va.—Farris v. Norfolk & W. Ry. 
Co., 126 S.E. 673, 141 Va. 622. 


Wash.—Cormier v. H. H. Martin 
reas Co: eT ey 11055) 93.) Wash: 


See also cases infra § 831 note 30. 


[a] Reason for rule.—‘‘Verdicts 
are often and properly the result of 
mutual concessions. Without some- 
thing of this kind, 12 men can hardly 
be expected to come to a unanimous 
conclusion upon any computation of 
unliquidated damages in an action of 
tort. For the purpose of reaching an 
agreement, jurors, while they cannot 
rightly go contrary to their convic- 
tions, may and’ should, in forming 
those convictions, pay great regard 
to the opinions of their fellows.” 
Scholfield Gear, ete., Co. v. Scholfield, 
40 A. 1046, 1052, 71 Conn. 1. 


19. Ark.—St. Louis, I. M. & S. Ry. 
van Vv. Garter, 164 Sow. Ub, Lil, Ark. 


‘'Ga.—Peavy v. Clemons, 73 S.E. 756, 
10 Ga.App. 507. 


Ind.—Richardson v. Coleman, 29 N. 
E1909) 131 Ind. 210). 3) Am.S)R. 429; 
Houk v. Allen, 25 N.E. 897, 126 Ind. 
568, 11 L.R.A. 706; F. & B. Livery Co. 
v. Indianapolis Traction & Terminal 
Co., 124 N.E. 498, 71 Ind.App. 203. 


Mass.—Simmons v. Fish, 97 N.E. 
102, 210 Mass. 5638, Ann.Cas.1912D 588. 


Mich.—Goodsell v. Seeley, 10 N.W. 
44, 46 Mich. 623, 41 Am.R. 183. 


Minn.—Alden vy. Sacramento Subur- 
ban Fruit Lands Co., 163 N.W. 133, 
137 Minn. 161. 


for the amount claimed by plaintiff or as claimed by 


N.J.—Ryerson v. Kitchell, 3 N.J. 


Law 998 


NN. V.-aClark v. Foreign Products 
Co., 185 N.Y.S. 99, 194 App.Div. 284; 
Miller v. Barker, Rose & Clinton Co., 
158 N.Y.S. 865, 173 App.Div. 186; 
Wiegand v. Fee Bros. Co., 76 N.Y.S. 
872, 73 App.Div. 139, 11 N-Y.Ann.Cas. 
117; Scheuer v. Manashaw, 1E7,.N.Y.Ss 
534, 77 Misc. 208. 


Okl.—Williams v. Pressler, 
934, 11 Okl. 122. 


Or.—Snyder v. Portland Ry., Light 
& Power Co., 215 P. 887, 107 Or. 673. 


But see Mohon v. Streety, (Tex.Civ. 
App.) 243 S.W. 724 (holding that the 
jury may make mutual concessions 
to arrive at a mutual verdict). 


{a] Illegal compromise distin- 
guished from proper yielding to argu- 
ment and reason.—“A verdict which 
is the result of real harmony of 
thought growing out of open-minded 
discussion between jurors with a 
willingness to be convinced, with a 
proper regard for opinions of others 
and with a reasonable distrust of in- 
dividual views not shared by their 
fellows and a fair yielding of one 
reason to a stronger one, each having 
in mind the great desirability of una- 
nimity both for the parties and for 
the public, is not open to criticism. 
But a verdict which is reached only 
by the surrender of conscientious con- 
victions upon one material issue by 
some jurors in return for a relinquish- 
ment by others of their like settled 
opinion upon another issue and the 
result is one which does not command 
the approval of the whole panel, is a 
compromise verdict founded upon 
conduct subversive of the soundness 
of trial by jury.” Simmons v. Fish, 


65 P. 


97 N.E. 102, 210 Mass. 563, 571, Ann. 


Cas.1912D 588. 


20. Clark v. Weir, 14 P. 533, 37 
Kan. 98; Cohen vy. International 
Brokerage & Clearing Co., 207 N.Y.S. 
449, 211 App.Div. 311; Bennett v. 
Ginsberg, 125 N.Y.S. 650, 141 App.Div. 
66; Maltz v. New York Butchers’ 
Dressed Meat Co., 198 N.Y.S. 222; 
Loopesko v. Upham, 187 N.Y.S. 195; 
Sohlman y. Cluny Art Embroidery Co., 
129 N.Y.S. 106; S. J. Bartholomew & 
Co. v. Parrish, 118 S.E. 899, 186 N.C. 
81; Maly v. Lamerton, 240 P. 716, 113 
Okl. 168. 


21. Simmons v. Fish, 97 N.E. 102, 
210 Mass. 563, Ann.Cas.1912D 588; 
Miller v. Barker, Rose & Clinton Co., 
158 N.Y.S. 865, 173 App.Div. 186; Ma- 
ly v. Lamerton, 240 P. 716, 113 Ok1. 
168; McIntosh Livestock Co. v. Buf- 
fington, 217 P. 635, 108 Or. 358; Sny- 
der v. Portland Ry., Light &. Power 


‘Co., 215 P. 887, 107 Or. 673. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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defendant,?? may generally be set aside by either 
party as an invalid compromise verdict; 
only where the verdict cannot be justified on any 
hypothesis presented by the evidence that it will 
be set aside as a compromise verdict ;?? and, where 
the jury have used discretion in fixing the fair value 
of a thing, the verdict is not necessarily invalid as 
a compromise because it is for less than plaintiff 
sought and more than defendant claimed he should 


receive.” 
[§ 831] ¢c. Quotient Verdicts or 


22. Ill—Selamakos v. Victory Ice 
& Ice Cream Co., 246 Ill.App. 178. 


Minn.—Siverts v. Dahoot, 184 N.W. 
839, 150 Minn. 179; Blume v. Ronan, 
169 N.W. 701, 141 Minn. 234; Alden 
v. Sacramento Suburban Fruit Lands 
Co., 163 N.W. 133, 137 Minn. 161. 


Mo.—Huff v. Thurman, 78 Mo.App. 
635; St. Louis Brewery Co. v. Bode- 
mann, 12 Mo.App. 573. 


N.Y.—Hatch v. Attrill, 23 N.E. 549, 
118 N.Y. 383; Angresani v. Tozzi, 216 
N.Y.S. 161, 217 App.Diy. 642 [aff 157 
N.E. 856, 245 N.Y. 558]; Blackwell v. 
Glidden Co., 203 N.Y.S. 380, 208 App. 
Divecol ys. [aft 147 N.E. 188, 239 N.Y. 
545]; Breymann v. Morris Cummings 
Dredging Co., 195 N.Y.S. 441, 202 App. 
Div. 464; Ferguson v. Chuck, 185 N. 
Y.S. 800, 194 App.Div. 583; Clark v. 
Foreign Products Co., 185 N.Y. Ss: 99, 
194 App.Div. 284; Delisky v. Leonard, 
ATO IN YS. 11 2, 189 App.Div. 623; New 
Work Uthty "Ca. “vy. Williamsburg 
Steam Laundry Co., 175 N.Y.S. 60, 187 
App.Div. 110; Zeilian v. James Beggs 
& Co., 138 N.Y.S. 711, 153 App.Div. 
687; Myers v. Myers, 83 N.Y.S. 236, 
35 App. Div. 73; Bigelow v. Garwitz, 
15 N.Y.S. 940, 61 Hun 624; Cowles v. 
Watson, 14 Hun 41; Scheuer v. Man- 
ashaw, 137_N.Y.S. 534, 77 Misc. 208; 
Powers Vv. Gouraud, 44 N.Y.S. 249, 19 
Misc. 268; Stockman v. Slater Bros. 
Cloak &.Suit Coat Co., 182 N.Y.S. 815; 
Deitelbaum v. Harrison & Meyer, 178 
N.Y.S. 388; Heller v. Goldberg, 148 
N.Y.S. 261; Seligman v. Linder, 117 
N.Y.S. 192; Lawson v. Wells Fargo 
& Co., 113 N.Y.S. 647; Meyers v. Zuck- 
er, 91 N.Y.S. 358, 15 N.Y.S. 940. 


NG—s. J. Bartholomew & Co. v. 
Parrish, 118 S.E. 899, 186 N.C. 81. 


Or.—Tou Velle v. Farm Bureau Co- 
op: Exch., 229 P. 83, 112 Or. 476. 

But see Benedict v. Michigan Beef, 
etc., Co., 73 N.W. 802, 115 Mich. 527; 
Scribner v. National Refining Co., 
(Wash.) 13 P.(2d) 61 (both holding 
that, although plaintiff claims the ex- 
istence of a contract under which he 
testifies he is entitled to a specified 
amount, and defendant denies the ex- 
istence of the contract, a verdict for 
less than the amount claimed by 
plaintiff is not necessarily a compro- 
mise as it may have been the result 
of mistake in computation or disbe- 
lief in certain portions of plaintiff's 
testimony). 


[a] Reasen for rule——‘‘The dam- 


ages were not unliquidated. They 
were entirely certain. The jury did 
not make a mistake. . . They dis- 


regarded the evidence and the issues 
and the trial court’s charge. That 
they compromised does not admit of 
question. The verdict does not re- 
spond to the evidence of the plaintiff, 
or to that of the defendant, or toa 
part of either or of both. The jury 
compromised, not on the question 
whether there was a contract between 
the parties, nor upon what it was, 
nor upon what the recovery on the 
contract basis should be, but between 
the right of recovery and its amount. 
This compromise was a sacrifice of 
the very principle upon which a prop- 
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but it is 


mates of Jurors. 
the verdict is vitiated if it is arrived at by chance 
or lot,?° it is generally held, although there is some 
authority to the contrary,?® that the verdict will 
be set aside as a quotient verdict if the jury, for the 
purpose of arriving at. their verdict, agree that each 
member shall set down a sum which he thinks is 
right, that the aggregate will be divided by twelve, 
and that they will be bound by the result, whatever 
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In accordance with the rule that 


it may be, and the quotient returned as their ver- 


Averaging Esti- ! dict.?7 


er recovery rested. Neither the plain- 
tiff nor the defendant had the fair 
judgment of the whole jury upon all 
the issues. Under such circumstanc- 
es the weight of authority holds that 
the defendant may successfully assail 
the verdict.” Alden vy. Sacramento 
Suburban Fruit Lands Co., 163 N.W. 
133, 134, 137 Minn. 161. 


Amount of recovery generally see 
infra § 885. 


23. Colo.—Colorado Milling .& Ele- 
wator Co. wv. Lallier*216i8ba 531) l%s 
Colo. 446, : 


Ga.—Adams v. Ginn, 107 S.E. 608, 
27 Ga.App. 222. 


Ill.— Central Trust Co. of Illinois 
v. Kuglin, 194 Ill.App. 294; Coutra- 
ae v. Passow & Sons, 193 Ill.App. 

a 


Me.—Fiske v. H. E. Dunbar & Co., 
108 A. 324, 118 Me. 342. 


Mich.—Joseph N. Smith & Co. v. 
Dickinson, 225 N.W. 580, 246 Mich. 
689; Niemi v. Brady, 203, N.W. 124, 
230 Mich. 217; Donnelly ¥. William 
R. Johnston Mfg. Co., 198 N.W. 894, 
227 Mich. 376; Buckner Loan Co. v. 
Bicher, 190 N.W. 670, 221 Mich. 198; 
Crawl v. Dancer, 147 N.W. 495, 180 
Mich. 607; Alexander v. Mud Lake 
Lumber Co., 116 N.W. 539, 153 Mich. 
70; Big Rapids Nat. Bank v. Peters, 
79 N.W. 891,120 Mich. 518. 

(App.) 


Mo.—Walton yv, Chalmers, 
205 S.W. 90. 

N.Y.—#. Candia & Co. v. Rubin, 204 
N.Y.S. 590, 209 App.Div. 357; Silber- 
berg v. M. Ascher Silk Corporation, 
203 N.Y.S. 198, 208 App.Div. 766. 


Okl.—Brown v. Coates, 210 P. 725, 
87 Okl. 271; Earley v. Johnson, 160 
P. 482, 58 Okl. 466; King v. Hamilton, 
152 P. 1072, 52 Okl. 326, 


Wash.—Scribner v. National Refin- 
iiss Coe iis C20) '6il'. 


24. Ill.—Kernan vy. Advance Terra 
Cotta Co., 211 Ill.App. 316. 


Mich. WAG Dell v. Straith, 175 N.W. 
441, 208 Mich. 497. 


Minn.—Lamoreaux v. Weisman, 161 
N.W. 504, 136 Minn. 207 


N.J.—Hart v. Denise, 
75 N.J.Law 82. 


N.Y.—Gouch v. Republic Storage 
Coy 20PIN.Y.S214388, 125. Misc. 791 spate 
219 N.Y.S. 46, 218 App.Div. 584], 


25. See supra § 829. 


26. jHWeath  v. Conway, 1 Bibb 
(Ky.) 898; Cowperthwaite v. Jones, 
2- Dall. \(Pa.) 565, 1 ‘L.Bd. 287. See 
also Cleland v. Carlisle Borough, 40 
A. 288, 186 Pa. 110 (holding that, al- 
though a verdict is reached by adopt- 
ing in accordance with a _ previous 
agreement the amount arising by di- 
viding by twelve the amounts fixed 
by each juror, still, none of the ju- 
rors having expressed dissatisfaction 
with it, although they were together 
twenty minutes after agreeing on it, 


66 A. 1085, 


and it not being manifestly wrong or 


unjust, it will not be disturbed). 


27. Ala.—Mobile & O. R. Co. v. 
Watson, 130 So. 199, 221 Ala. 585; 


It is sufficient to vitiate the verdict under 


George’s Restaurant v. Dukes, 113 So. 
53, 216 Ala. 239; -International Agr. 
Corporation y. Abercrombie, 63 So. 
549, 184 Ala. 244, 49 L.R.A.N.S. 415; 
Birmingham R., etc., Co. v. Clemons, 
37 So. 925, 142 Ala. 160; Southern R. 
Co. v. Williams, 21 So. 328, 113 Ala. 
620. 

Cal.—Turner v. Tuolumne County 
Water Co., 25 Cal. 397; Wilson vy. Ber- 
ryman, 5 Cal. 44, 63 Am.D. 78; Ham 
v. Los Angeles County, 189 P. 462, 46 
Cal.App. 148. 


Colo.—Schoolfield v. Brunton, 36 P. 
1103, 20 Colo. 139; Pawnee Ditch, 
etc., Co. v. Adams, 28 P. 662, 1 Colo. 
App. 250. 

Conn.—Haight v. Hoyt, 50 Conn. 
Warner v. Robinson, 1 Root 194, 
Henshaw v. Thompson 
[cit Warner v. Robinson, supra]. 


Idaho. —Flood v. McClure, 32 P. 254, 
3 Idaho 587. 


Ill.—Illinois Cent. R. Co. v. Able, 
SOM Te wis, 


Ind.—Chicago & I. Coal R. Co. v. 
McDaniels, 32 N.E. 728, 33 N.E. 769, 
134 Ind. 166. 


Iowa.—Carter v. Marshall Oil Co., 
170 N.W. 798, 185 Iowa 416; Williams 
v. Dean, 111 N.W. 931, 134 Iowa 216, 
11 L.R.A.N.S. 410; Sylvester v. Casey, 
81 N.W. 455, 110 Iowa 256; Barton v. 
Holmes, 16 Iowa 252; Denton v. Lew- 
is, 15 Iowa 301; Schanler v. Porter, 
Stet 482; Manix v. Malony, 7 lowa 


Kan.—Ottawa v. Gilliland, 65 P. 
252, 63 Kan. 165, 88 Am.S.R. 232; 
Werner vy. Bdmiston, 24 Kan. 147; 
Johnson v. Husband, 22 Kan. 277. 
See also Clark v. Ford, 62 P. 548, 10 
Kan.App. 579 (holding that a verdict, 
which appears to be more nearly the 
result of mathematical calculation 
than of the deliberate judgment of 
the jury, will not be permitted to 
stend). 

Minn.—Hoffman v. City of St. Paul, 
245 N.W. 3873; Larson v. Wisconsin 
Ry., Light & Power Co., 164 N.W. 666, 
138 Minn. 158; St. Martin v. Desnoy- 
er, 1 Minn. 156, 61 Am.D. 494. 


Miss.—Parham v. Harney, 14 Miss. 
55. 

Mo.—Sharp v. Kansas City Cable 
R. Co., 20 S.W. 98, 114 Mo..94;. Saw- 
yer v. Hannibal, ete., R. Co., 37 Mo. 
240, 90 Am.D. 382; Milbourne v. Robi- 
son, 110 S.W. 598, 132 Mo.App. 198; 
Hagan v. Gibson Min. Co., 111 S.W. 
608, 131 Mo.App. 386; State v: Cow- 
ell, 102 S.W. 573, 125 Mo.App. 348. 

Mont.—Benjamin v. Helena Light 
& Ry. Co., 255 P. 20, 79 Mont. 144, 52 
A.L.R. 33; Zanos v. Great Northern 
Rvs COs lS, Py 18s, GO Molina 

Neb.—Killion v. Dinklage, 236 N.W. 
757, 121 Neb. 322; Burke v. Magee, 
42 N.W. 890, 27 Neb. 156. 

Nev.—Lee v. Clute, 10 Nev. 149. 

N.Y.—Moses v. Central Park, etce., 
R. Co., 23 N.Y.S. 23, 3 Misc. 322; Dana 
v. Tucker, 4 Johns. 487; Smith v. 
Cheatham, Be Cain 57. 

Or.—Spain v. Oregon-Washingtou 
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this rule that only the greater number of the jurors 
entered into such an agreement;?* and, even though 
there is no agreement, the verdict is vitiated if some 
of the jurors consider themselves bound to abide by 
the result of taking the average, and act according- 
If, however, there is no agreement that the 


vee? 


TRIAL 


average estimate shall be binding, and the averaging 


R. & Nav. Co., 153 P. 470, 78 Or. 355, 
Ann.Cas.1917E 1104. 


R.I.—Forbes v. Howard, 4 R.I. 364. 


S.D.—Long v. Collins, 82 N.W. 95, 
12 S.D. 621. 


Venn.—Hast Tennessee, etc., R Co. 
v. Winters, 1 S.W. 790, 85 Tenn. 240; 
Bennett v. Baker, 1 Humphr. 399, “34 
Am.D. 655; Elledge v. Todd, ay 
Humphr, 43, 34 Am.D. 616 


Tex.—Dallas Ry. & T inal Co. 
v. Garner, (Civ.App.) 42 S.W.(2d) 665; 
Hovey v. Weaver, (Civ.App. ) 175 S.W. 
1089; Galveston, H. & S. A. Ry.’ Co. 
Vv. Brassell, (Civ.App.) 173 S.W. : 
Whisenant v. Schawe, (Civ.App.) 141 
S.W. 146; Texas Midland R. R. Co. v. 
Atherton, (Civ.App.) 123 S.W. 704. 


Utah.—Lambourne y. Halfin, 65 P. 
206, 23 Utah 489; Wright v. Union 
Pac. Ro Com ban: Bee 22 Utah 338. 


Wash_United Iron Works v. Wag- 
ner, 167 P. 1107, 98 Wash. 453; Good- 
man y. Cody, 1 Wash.T. 329, 34 Am. 
R. 808. 

{a] Curing error by remittitur.— 
Where all the jury agreed that plain- 
tiff was entitled to recover nine hun- 
dred dollars but disagreed as to the 
exact amount between that sum and 
one thousand dollars, any irregularity 
in arriving by lot at a verdict for nine 
hundred and fifty dollars can be cur- 
ed by a remittitur of anything in ex- 
cess of nine hundred dollars. St. 
Louis Southwestern R. Co. v. Gentry, 
(Tex.Civ.App.) 98 S.W. 226. 


{b]. Reasons for rule.—(1) “This 
mode of making up a verdict . .. 
substitutes the fluctuating and uncer- 
tain hazards of a lottery, for the de- 
liberate conclusions of their reflec- 
tions,, and interchange of views.’ 
Parham v. Harney, 14 Miss. 55, 60. 
(2) If such a method of arriving at 
verdicts were permitted it would en- 
able one juror, by marking down a 
very large or small sum, to produce 
an average, and procure a verdict, 
for an amount which would be unrea- 
sonable and at utter variance with the 
judgment of the other jurors. South- 
ern R. Co. v. Williams, 21 So. 328, 113 
Ala. 620; Killion v. Dinklage, 236 
N.W. 157, 121 Neb. 322; Lee v. Clute, 
10 Nev. 149; Long v. Collins, 82 N.W. 
‘95, 12 S.D. 621; ennett v. Baker, 1 
Humphr. (Tenn.) 399, 34 Am.D. 655. 

[c] “Quotient verdict” defined.— 
“A quotient verdict is in the nature 
of a gambling verdict; one wherein 
the juror morally commits himself to 
a verdict subject to be increased or 
decreased by any juror naming a high 
or low amount for the purpose of con- 
trolling the average to be written as 
a verdict.” Ewart v. Cunningham, 
122 So. 359, 362, 219 Ala. 399. 

28. Sylvester v. Casey, 81 N.W. 
455, 110 Iowa 256 

29. Ruble v. McDonald, 7 lowa 90; 

Johnson v. Husband, 22 Kan. 277; 
Gordon v. Trebarthan, 34 P. 185, 13 
‘Mont. 387, 40 Am.S.R. 452. 
. 80. U.S.—Consolidated Ice-Mach. 
Co. v. Trenton Hygeian Ice Co., 57 F. 
‘898; Johnson y. Northern Pac. R. Co., 
46 F. 347. 

Ala.—HEwart v. Cunningham, 122 So. 
859, 219 Ala. 399; Alabama City, G. 
& A. Van COs nV: Lee, 76 So. 908, 200 
Ala. 550; Henderson Land & Lumber 
pemiekces Tepes eee 


Co. v. Brown, 78 So. 716, 16 Ala.App. 
453; Western Union Telegraph Co. v. 
Morrison, 74 So. 88, 15 Ala.App. 532 
[aff 76 So, 438, 200 Ala. 496]. 


Cal.—Griffith v. Oak Ridge Oil Co., 
212 P.. 913, 190 Cal. 389; McDonnell v. 
Pescadero, ete., Stage Co., De: PusT2o, 
120 Cal, 476: Hunt v. Elliott, 20 P. 
Sp GROEN 588; Turner v. Tuolumne 
Cotinty Water Co., pee Cal. 397; Wil- 
oon v. Berryman, 5 Cal. 44, 63 Am.D. 


Colo.—Florence & C. C. R. Co. v. 
Kerr, 151 P. 439, 59 Colo. 539; Knight 
v. Fisher, 25 P. 78,.15 Colo. 176. 


Conn.—Scholfield Gear, ete., Co. v. 
Scholfield, 40 A. 1046, 71 Conn. 1. 


Br ele gous neler v. Barker, 2 Del. 


Fla.—Orange Belt R. Co. v. Craver, 
13 So. 444, 32 Fla. 


Ga.—Columbus v. Ogletree, 29 S.E. 
749, 102 Ga. 293. 


Idaho.—Butland v. City of Cald- 
well, 6 P.(2d) 493, 51 Idaho 483; New- 
man v. Great Shoshone & Twin Falls 
eneer Power Co., 156 P. 111, 28 Idaho 


Ill.— Groves, etc., R. Co. v. Herman, 
69 N.E. 36, 206 Ill. "34; Pekin v. Win- 
kel (Tr E. 56s Illinois Cent. R. Co. v. 
Able, 59 Il. 131. 


Ind.—St. Louis, ete., R. Co. v. Myr- 
tle, 51 Ind. 566; Guard v. Risk, 11 
Ind. 156; Dunn Vv. Hall, 8 Blackf. 32. 


Iowa.—Peak vy. Rhyno, 205 N.W. 
515, 200 Iowa 864; Kime v. Owens, 
182 N.W. 398, 191 jowa 3203 Clary Vv. 
Blondel, 159 N.W. 604, 178 Towa Odes 
Gus Gutfreund & Co. v. Williams, 154 
N.W. 7538, 172 Lowa 535; McElhone v. 
Wilkinson, 96 N.W. 868, 121 Iowa 429; 
Owen v. Christensen, 76 N.W. 1003, 
106 Towa, 394; Sullens v. Chicago, etc., 


R. Co., 38 N.W. 545, 74 Iowa 659, 7 
Am.S.R. 501; Deppe v. Chicago, ete., 
Reo, oo Iowa 592; Hamilton vy. Des 


Moines Valley R. Co., 36 Iowa 31; 
Barton v. Holmes, 16 Iowa 252. 


Kan.—Fox v. McCormick, 202 P. 
614, 110 Kan, 91; Orendorff v. Brown 
Bed) Mite. 'Co.; 73 Py 281. 103) Kan. 
188; Helms v. Southwest Missouri R. 
Co., 152 P. 632, 96 Kan. 568; Hamilton 
v. Atchison, T. & S. F. Ry. Co., 148 P. 
648, 95 Kan. 353; Sims v. Williams- 


buns ATP, 141 Pie ee le Ser (92> tant 
636, 882; Rambo v. Empire Dist. Elec- 
tric’ Co., W3siaP. obey 9.0) Kane woo Or 
Campbell v. Brown, 117 P. 1010, 85 
Kan. 527; Kinsley v. Morse, 20 P. 
222, 40 Kan. 588; Bailey v. Beck, 21 
Kan. 462. 


Mass.—Purcell v. Rose, 
776, 261 Mass. 431; 
Pick. «52715 
Mass. 530. 

Minn.—Hoffman y. City of St. Paul, 
245 N.W. 373; Reick v. Great North- 
ern Ry. Co., 
14; St. Martin v. Desnoyer, 1 Minn. 
156, 61 Am.D. 494. 


Mo.—Thompson v. City of Lamar, 
17 S.W.(2d) 960, 322 Mo. 514; Scott 
v. Kansas City Rys. Co., 229 S.W. 
178; Ownby v. Kansas City Rys. Co., 
(App.) 228 S.W. 879; Hagan v. Gib- 
son Min. Co., 111 S.W. 608, 1831 Mo. 
App. 386; State v. Cowell, 102 S.W. 
573, 125 Mo.App. 348; McMurdock v. 
Kimberlin, 23 Mo.App. 523. 


158 N.E. 
Dorr v. Fenno, 12 
Grinnell v. Phillips, 1 


i51 N.W. 408, 129 Minn. 


| 


[§ 831 


of estimates is done merely for the purpose of arriv- 
ing at a working basis which the jurors are to be free 
to accept or reject as they see fit, a verdict, to which 
the jurors subsequently agree, is binding, whether 
it be for a sum which is the average of the amounts 
fixed by the individual jurors,?° or for some other 


Neb.—Glick v. Poska, 239 N.W. 626, 
122 Neb. 102; Herbert v. Katzberg, 
177 N.W. 650, 104 Neb. 395; Cortelyou 
v. McCarthy, 56 N.W. 620, 37 Neb. 
742; Ponca v. Crawford, 37 N.W. 609, 
23 Neb. 662, 8 Am.S.R. 144. 

Nev.—Lee v. Clute, 10 Nev. 149. 


N.H.—Dodge v. Carroll, 59 N-.H. 
PIP te 

N.J.—Pusheart v. New York Ship- 
building Co., 89 A. 980, 85 N.J.Law 
525; Kennedy v. Kennedy, 18 N.J.Law 
450. 

N.Y.—Hamilton v. Owego Water 
Works, 48 N.Y.S. 106, 22 App.Div. 573 
[aff 57 N.E. 1111, 163 N.Y. 562]; Har- 
vey v. Rickett, 15 Johns, 87; Dana v. 
Tucker, 4 Johns. 487. 

N.D.—Great Northern Ry. Co. 
Lenton, 154 N.W. 275, 31 N.D. 555. 


Okl.—St. Louis & S. F. R. Co. v. 
Brown, 144 P. 1075, 45 Okl. 143 [aff 
aon we 602, 241 U.S. 223, 60 L.Ed. 

Or.—Wells v. Clark & Wilson Lum- 
ber Co., 235 P. 283, 114 Or.-297. 

Pa.—White v. White, 5 Rawle 61. 


R.I.—Luft v. Lingane, 22 A. 942, 17 


V- 


ae 420; Forbes v. Howard, 4 RI. 
S.D.—Sales v. Maupin, 151 N.W. 


427, 35 S.D. 176, Ann.Cas.1917C 1222. 


Tenn.—Harvey v. Jones, 3 Humphr. 
157; Knoxville R., etc., Co. v. Rog- 
ers, 5 Tenn.Civ.A. 218. 


Tex.—Handley v. Leigh, 8 Tex. 129; 
Railway Express Agency v. Bannis- 
ter, (Civ.App.) 46 S.W.(2d) 372; Du- 
gat v. Hargraves, (Civ.App.) 42 S.W. 
(2d) 683; Dallas Ry. & Terminal Co. 
v. Garner, (Civ.App.) 42 S.W.(2d) 
665; El Paso Electric Co. v. Collins, 
(Civ.App.) 10 S.W.(2d) 397 [rev on 
other grounds (Commn.App.) 23 S.W. 
295, and reh den (Commn.App.) 25 S. 
W.(2da) 807]; El Paso Electric Co. v. 
Gambrell, (Civ.App.) 292 S.W. 577; 
St. Louis, S. F. & T. Ry. Co. v. Wil- 
son, (Civ.App.) 262 S.W. 1074 [rev 
on other grounds (Commn.App.) 279 
S.W. 808]; El Paso Electric Ry. Co. 
v. Lee, (Civ.App.) 223 S.W. 497; An- 
drews v. York, (Civ.App.) 192 S.W. 
SRISS Weatherford, M. W. & N. W. 
Rv. CO. V. Thomas, (Civ.App.) 175 S. 
W. 822; San Antonio Traction Co. v. 
Crisp, (Civ.App.) 162 S.W. 422; 
Northern Texas Traction Co. v. Ev- 
ans, (Civ.App.) 152 S.W. 707 [aff 193 
S.W. 1067]; Missouri, K. & T. Ry. Co. 
of Texas v. Bounds, (Civ.App.) 136 S. 
W. 269; International & G. N. R. Co. 
we Lane, (Civ.App.) 127 S.W. 1066; 
Chicago, etc., R. Co. v. Trippett, 111 
S.W. 761, 50 Tex.Civ.App. 279. 

Utah.—Pence vy. California Min. Co., 
75 P. 934, 27 Utah 378; Archibald v. 
Kolitz, 72 BP. 935, 26 Utah 226. 


Vt.—Cheney v. Holgate, Brayt. 171. 


Wash,—Loy v. Northern Pac. Ry. 
Co., 137 P. 446, 77 Wash. 25; Bell v. 
Butler, 75 P. 130, 34 Wash. 131; Stan- 
ley v. Stanley,’ 73 P. 596, 32 Wash. 
489; Watson v. Reed, 46 P. 647, 15 
Wash. 440, 55 Am.S.R. 899; Goodman 
v. Cody, 1 Wash.T. 329, 34 Am.R. 808. 


[a] Reason for rule.—‘“‘It may be 
assumed as a truth established by ex- 
perience, that the judgments of 
twelve men never will exactly agree 
upon any doubtful subject. It can 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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amount. 


dividual estimates ;?2 
vitiated as a quotient verdict if 


firmatively appear that the jurors bound themselves, 
in advanee, to arrive at a verdict in that manner,*® 
If the agreement 
to abide by the quotient verdict is repudiated, a 


and that they in fact did so.*4 


When there is nothing to show the con- 
trary, it will be presumed that there was no illegal 
agreement to be bound by the average of the in- 
and a verdict will not be 
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it does not af- 


verdict subsequently reached as the result of proper 


deliberation is valid;*> but the illegality of a quo- 
tient verdict cannot be cured by its ‘subsequent adop- 
tion or ratification,*®® or a subsequent agreement to a 


slightly different verdict,37 if the 


never be expected that any set of ju- 
rors, in their first opinion, ever will 
exactly agree as to the amount of 
damages, which any plaintiff ought to 
recover. They can only hope to bring 
their judgments together by making 
Known their respective opinions and 
views, by comparing them together, 
and by discussing the whole matter 
with feelings of conciliation and of 
deference and respect for each others’ 
judgments. And perhaps a_ better 
mode of ascertaining the unbiased 
opinion of each individual juror can- 
not be found, than was resorted to in 
this case.” Dorr v. Fenno, 12 Pick. 
(Mass:) 521, 52:7. 


[b] Verdict so reached not reach- 
ed by chance within meaning of stat- 
ute making verdict subject to be set 
aside if jurors were induced to assent 
“by a resort to the determination of 
chance.” Great Northern Ry. Co. v. 
Benjamin, 149 P. 968, 51 Mont. 167; 
Abdenor vy. Gould, 186 N.W. 120, 45 
S5D. 101. 


31. Cal.—Foley v. Hornung, 169 P. 
705, 35 Cal.App. 304. 

Kan.—Broadie v. Randall, 216 P. 
PUOS ee 14 te ikans 29250 oo. AG an. 08% 
Schaake v. Kansas City, K. V. & W. 
Ry. Col, = 170 PR #804,)-1'02) Kan. 4705 
Bailey v. Beck, 21 Kan. 462. 


Miss.—Buckeye Cotton Oil Co. v. 
Owen, 84 So. 133, 122 Miss. 14. 


Mo.—Moore v. Southwest Missouri 
Electric R. Co., 75 S.W. 176, 100 Mo. 
App. 665. 


Neb.—Killion v. Dinklage, 236 N.W. 
757, 121 Neb. 322. 


Tex.—Karotkin Furniture Co. v. 
Decker, (Commn.App.) 50 S.W. 795 
[afe (Civ. App.) 32 S.W.(2d),. 703]; 
San Antonio Public Service Co. v. 
Alexander, (Civ.App.) 270 S.W. 199 
{aff (Commn.App.) 280 S.W. 753]. 

Wash.—Carlisle v. Hargreaves, 192 
P. 894, 112 Wash. 383. 

Wis.—Birchard v. Booth, 4 Wis. 67. 

32. Purcell v. Rose, 158 N.E. 776, 
261 Mass..431; Thompson v. City of 
Lamar, 17 S.W.(2d) 960, 322 Mo. 514; 
Ingram v. Poston, (Mo.App.) 260 S.W. 


773; State v. Cowell, 102 S.W. 573, 
125 Mo.App. 348; Giese v. Schultz, 34 
N.W. 913, 69 Wis. 521. 

33. Ala.—Alabama City, G. & A. 
Ry. Co. v. Lee, 76 So. 908, 200 Ala. 
550; Birmingham R., etc., Coma 
Moore, 42 So. 1024, 148 wAda:. 225; 


Eufala y. Speight, 25 So. 1009, 121 
Ala. 613; Bank of Tallassee v. El- 
more Fertilizer Co., 78 So. 648, 16 Ala. 
App. 465; Henderson Land & Lum- 
ber Co. v. Brown, 78 So. 716, 16 Ala. 
App. 453. : 

Del.—Chandler v. Barker, 2 Del. 387. 


Ga.—Columbus v. Ogletree, 29 S.E. 
749, 102 Ga..293; Williams v. Hines, 
107 S.E. 265, 26 Ga.App. 381. 


Ill_—Roy v. Goings, 112 Ill. 656; 
Winn v. Cleveland, CORP (ONPECANS PSAs 


agreement made 


SF 143 Ill.App. 71 [aff 87 N.E. 954, 

2389) Til. 132]. 

Kan.—Smith v. Hines, 194 P. 318, 
108 Kan. 151 [cert den 41 S.Ct. 447, 
2555U.S.919,005, Ed. 793). 

Minn.—In re Havenmaier’s Estate, 
203 N.W. 958, 163 Minn. 218; Larson 
v. Wisconsin Ry. Light & Power Co., 
164 N.W. 666, 138 Minn. 158. 

Miss.—Buckeye Cotton Oil Co. v. 
Owen, 84 So. 133, 122 Miss. 14. 

Mo.—Thompson v. City of Lamar, 
17 S.W.(2d) 960, 322 Mo. 514; State 
v. Cowell, 102 S.W. 5738, 125 Mo.App. 
348. 


Okl.—St. Louis & S. F. R. Co. v. 
Brown, 144 P. 1075, 45 Okl. 143. 


Tex.—Marshall Traction Co. v. Har- 
rington, (Civ.App.) 194 S.W. 1156; 
Foley v. Houston Co-op., etc., Co., 
(Civ.App.) 106 S.W. 160. 

Va.—Washington Luna Park Co. v. 
Goodrich, 66 S.E. 977, 110 Va. 692. 


Wis.—Giese v. Schultz, 34 N.W. 9138, 
69 Wis. 521. 


[a] Evidence held not to show 
quotient verdict.—(1) The mere fact 
that the verdict is for an odd amount 
does not of itself result in the con- 
clusion that the verdict is a quotient 


verdict. Bufala v. Speight, 25 So. 
1009, 121 Ala. 613; Cobb v. Hand, 68 
So. 541, 12 Alav-App. 461; Van Vran- 


ken v. Kansas City Hlevated Ry. Co., 
114 PP. 202, 84 Kan. 287; Meyer v. 
Press Pub. Co., 46 N.Y.Super. 127; 
Giese v. Schultz, 34 N.W. 913, 69 Wis. 
521. (2) The fact that the verdict 
was smaller than it should be does 
not, as a matter of law, prove that 
the jury bound themselves to a quo- 
tient verdict. Faulkner v. Western 
Union Telegraph Co., 138 S.W.(2d) 
1088, 223 Mo.App. 228. (38) The find- 
ing of scraps of paper in a jury room 
after it was vacated, with the names 
of the jurymen thereon and _ the 
amounts opposite their names added 
together, and divided by twelve, pro- 
ducing a quotient of between two 
thousand three hundred dollars and 
two thousand four hundred dollars, 
does not show a binding agreement 
to render a quotient verdict, the ver- 
dict returned being for two thousand 
dollars. Washington Luna Park Co. 
v. Goodrich, 66 S.E. 977, 110 Va. 692. 


[b] Evidence sufficient to show 
quotient verdict.—Where a _ paper 
found in the jury room shows figures 
used by the jury in their deliberations 
from which a fair inference may be 
drawn that the verdict was a quo- 
tient, the court will so hold, and that 
it was the result of a previous agree- 
ment unless the contrary is shown. 
Mobile & O. R. Co. v. Watson, 130 So. 
199, 221 Ala. 585; Southern R. Co. v. 
Williams, 21 So. 328, 113 Ala. 620. 


34. Columbus v. Ogletree, 29 S.E. 
749, 102 Ga. 293. 


35. Davis v. Pryor, 58 S.W. 660, 
3 Ind.T. 396 [rev on other grounds 112 
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in advance entered into or induced the result. 


[§ 832] d. Averaging Estimates of Witnesses.*® 
While there is some authority to the contrary,?® it 
has been held not improper for the jury in estimat- 
ing the damages to which plaintiff is entitled to 
average the amounts testified to by the witnesses,*? 
but the striking of an average should not be resorted 
to without regard to the intelligence, capacity, and 
disinterestedness of the various witnesses.*+ 


[§ 833] D. Communications between Judge and 
Jury after Submission.*? 
generally adopted all 
judge and jury, after submission of the cause, must 


According to the rule 
communications between 


em. 274, 50 .CiCvA.4 5791) eushearie 
New York Shipbuilding Co., 89 A. 980, 
85 N.J.Law 525; Shobe v. Bell, 1 
Rand. (22 Va.) 39. 


36. International Agr. Corporation 
v. Abercrombie, 63 So. 549, 184 Ala. 
244, 49 L.R.A.N.S. 415; Carter ov. 
Marshall Oil Co., 170 N.W. 798, 185 
Iowa 416; United Iron Works v. Wag- 
ner, 167 P. 1107, 98 Wash. 453. But 
see Commonwealth v. Anderson, 14 
S.W.(2d) 392, 228 Ky. 90; Janesovsky 
v. Rathman, 185 N.W. 411, 107 Neb. 
165 (both seeming to hold broadly 
that, if the quotient is subsequently 
agreed to, the verdict is not invalid 
as a-quotient verdict irrespective of 
the influence or existence of a prior 
agreement). 


87. George’s Restaurant v. Dukes, 
113 So. 53, 216 Ala. 239; Internation- 
al Agr. Corporation v. Abercrombie, 
63 So. 549, 184 Ala. 244, 49 L.R.A.N.S. 
415; Galveston, H. & S. A. Ry. Co. v. 
Brassell, (Tex.Civ.App.) 173 S.W. 522. 


{a] That verdict is not for aver- 
age amount is evidence tending to 
show that the verdict is not a quo- 
tient verdict. Killion v. Dinklage, 
236 N.W. 757, 121 Neb. 322. 


38. Duty to reconcile conflicts in 
evidence see supra § 810. 


89. ‘Illinois,’ etc, IR. Co. v. Eree= 
man, 71 N.E. 444, 210 Ill. 270. 


40. Harrison v. Powell, 24 Ga. 530; 
Roth’s Succession, 33 La. Ann. 540; 
Jones v. Jones, 4 Gill (Ma.) 87; Rich- 
ard Cocke & Co. v. New Era Gravel 
& Development Co., (Tex.Civ.App.) 


168 S.W. 988. See also Western, etc., 
R. Co. v. Brown, 58 Ga. 534; Jeffer- 
sonville, ete, R. Co. v. Tull, 37 Ind. 


341 (both holding that a verdict for 
a Sum part way between what the 
various witnesses have sworn to will 
be sustained). 


41. Harvey v. Boswell, 65 Ga. 550. 
See Jones v. Jones, 4 Gill (Md.) 87 
(where it was said that corrupt con- 
cert between the witnesses is nec- 
essarily excluded by the rule which 
permits an average to be taken). 


42. Cross references: 
Assisting, urging, or coercing agree- 
ment see infra § 841. 
Communications between: 


Judge and jury not in open court as 
a ground for new trial see New 
Trials. Let, 


Jurors and others generally see su- 
pra §§ 790-797. 

Determining jurors’ conduct by in- 
quiry in open court see supra § 805. 

In criminal cases see Criminal Law 
§§ 2560-2564. 

Instructions after submission of 
cause see infra §§ 834-839. 

Presence of judge in jury room see 
supra § 796. 

Restating or rereading testimony or 
pleadings see infra § 840. 
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take place in open court and in the presence of, or 
after notice to, the parties or their counsel.*? 
violation of this rule, it is often held, constitutes 
such misconduct as requires a reversal as a matter 
of law without regard to motive or whether there 
has been any prejudicial effect on the verdict;** 


but there are a number of cases 


fused reversal on the ground that the improper 
communication could not possibly have been prejudi- 
Also, there are cases 
which have held that the verdict will not be set aside 
where the communication is a mere collateral di- 


cial in the particular case.*® 


rection, which could not influence 


43. Ill.—Crabtree v. Hagenbaugh, 
23 Ill. 349, 76 Am.D. 694. 

Ind.—Jones v. Johnson, 61 Ind. 257; 
Smith v. McMillen, 19 Ind. 391; Fish 
v. Smith, 12 Ind. 563; Danes v. Pear- 
son, 33 N.E. 976, 6 Ind.App. 465. 


Iowa.—O’Connor v. Guthrie, 
Iowa 80. 

Kan.—Tawzer v. McAdams, 7 P.(2d) 
516, 134 Kan. 596; Stager v. Harring- 
ton, 27 Kan. 414. 

Me.—Greeley v. Weaver, 5 A. 267. 

Mass.—Sargent v. Roberts, 1 Pick. 
337, 11 Am-D. 185. 

Mich.—F'ox v. 
Lead, etc., Works, 
Mich. 676; Corbeit v. Galloway, 
N.W. 218, 52 Mich. 460. 

Mo.—Glenn vy. Hunt, 25 S.W. 181, 
120 Mo. 330; Chouteau v. Jupiter 
Iron-Works, 7 S.W. 467, 94 Mo. 388; 
Berst v. Moxom, 145 S.W. 857, 163 
Mo.App. 123. 

Neb.—Martin v. Martin, 107 N.W. 
580, 76 Neb. 335, 124 Am.S.R. 815. 


N.Y.—Watertown Bank, etc., Co. v. 
Mix, 51 N.Y. 558; Kehrley v. Shafer, 
36 N.Y.S. 510, 92 Hun 196, 3 N.Y.Ann. 
Cas. 19; Seeley v. Bisgrove, 31 N.Y.S. 
914, 83 Hun 293; Valentine v. Kelly, 
7 N.Y.S. 184, 54 Hun 78, 17 N.Y.Civ. 
Prac. 367; Jenss v. Harrod, 166 N. 
Y.S. 958, 100 Misc. 624; Abbott v. 
Hockenberger, 65 N.Y.S. 566, 31 Misc. 
587, 7 N.Y.Ann.Cas. 481; Wiggins v. 
Downer, 67 How.Pr. 65; Plunkett v. 
Appleton, 51 How.Pr. 469 [aff 41 N-Y. 
Super. 159 (dism 66 N.Y. 645)]; Neil 
v. Abel, 24 Wend. 185; Taylor v. Bets- 
ford, 13 Johns. 487; Bunn vy. Croul, 10 
Johns, 239. 

N.D.—State v. Murphy, 115 N.W. 
84, 17 N.D. 48; 17 L.R.A.N.S. 609, 16 
Ann.Cas. 1133. 


Ohio.—Campbell v. Beckett, 8 Ohio 
St. 210. 

Pa.—Hunsicker v. Waidelich, 153 A. 
335, 302 Pa. 224; Sommer v. Huber, 
88 A. 595, 183 Pa. 162. 


Tex.—Texas Midland R. Co. v. 
Byrd, 115 S.W. 1163, 102 Tex. 2638, 20 
L.R.A.N.S. 429, 20 Ann.Cas. 187 [rev 
(Civ. App) 110) 4S2Wea'1.9915...Corns vv. 
Crosby County Cattle Co., (Commn. 
App.) 25 S.W.(2d) 290 [aff (Civ.App.) 
25 S.W.(2d) 288, and reh den (Commn. 
App.) 25 S.W.(2d) 290]; Parker v. 
Bailey, (Commn.App.) 15 S.W.(2d) 
1033; Compton v. Jennings Lumber 
Co., (Civ.Avp.) 295 S.W. 308; Holli- 
day v. Sampson, 95 S.W. 648, 42 Tex. 
Civ.App. 3¢4: Lester v. Hays, 38 S. 
W. 52, 14 Tex.Civ.App. 6438. Contra 
Martin v. Petty, (Civ.App.) 79 S.W. 
878. 

Wis.—Ulrich v. Schwarz, 225 N.W. 
195, 199 Wis. 24, 63 A.L.R. 886; Du 
Cate v. Brighton, 114 N.W. 103, 133 
Wis. 628; Hurst v. Webster Mfg. Co., 
107 N.W. 666, 128 Wis. 342. 


Contra Bassett v. Salisbury Mfg. 
Co., 28 N.H. 438; Milton School Dist. 


11 
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cate.*® 
which have re- 


after object.°+ 


the jury in ar- | lence.®? 


No. 1 v. Bragdon, 23 N.H. 507; Shap- 
ley v. White, 6 N.H. 172. 


44. I1l.—Mound City v. Mason, 104 
N.E. 685, 262 Ill. 392; Crabtree v. Ha- 
gzenbaugh, 23 Ill. 349, 76 Am.D. 694. 

Ind.—Fish v. Smith, 12 Ind. 563; 
Danes v. Pearson, 33 N.E. 976, 6 Ind. 
App. 465. 

Me.—Greely v. Weaver, 5 A. 267. 


Mass.—Read v. Cambridge, 124 
Mass. 567, 26 Am.R. 690; Sargent v. 
Roberts, 1 Pick. 337, 11 Am.D. 185. 


N.Y.—Watertown Bank, etc., Co. v. 
Mix, 51 N.Y. 558; Kehrley v. Shafer, 
36 N.Y.S. 510, 92 Hun 196,'°3 N.Y.Ann. 
Cas. 19; Abbott v. Hockenberger, 65 
NuY:S:. 566, 31 Mise. 587, 7, Nv. Ann. 


Cas. 481; Hudson vy. Stearns, 75 N. 
ViSl) 735; Taylor” v.xiBetsford,.i13 
Johns. 487. But see Kerr v. Ham- 


mer, 15 N.Y.S. 605, 61 Hun 619; Zust 
v. Smithiemer, 11 N.Y.S. 727, 58 N.Y. 
Supers (478, ) 19.5 NLY.Cive Proe.” (370% 
Thayer v. Van Vleet, 5 Johns. 111 
(all refusing to reverse on the ground 
that the improper communication 
could not have been prejudicial). 


N.D.—State v. Murphy, 115 N.W. 
84, 17 N.D. 48, 17 L.R.A.N.S. 609, 16 
Ann.Cas. 1133. 


Tex.—Texas Midland R. Co. v. 
Byrd, 115: SoW.1 163, 10.2. Tex. 2637.20 
L.R.A.N.S. 1429, 20 Ann.Cas, 137 [rev 
(Civ.App.) 110 S.W. 199]; Lorenzen 
v. Keenan, (Civ.App.) 266 S.W. 839; 
Smith v. Harris, (Civ.App.) 252 S.W. 
836 [rev on other grounds (Commn. 
App.) 265; S.W. 546]; Holliday v. 
Sampson, 95 S.W. 643, 42 Tex.Civ. App. 
364; Lester v. Hays, 38 S.W. 52, 14 
Tex.Civ.App. 643. 


Wis.—Du Cate v. Brighton, 114 N. 
W. 103, 1383 Wis. 628; Hurst v. Web- 
A Mfg. Co., 107 N.W. 666, 128 Wis. 


fa] Reason for rule.—‘If, in this 
case, no harm was actually done, and 
for that reason the verdict is allowed 
to stand, we open the door to the in- 
quiry in all such cases, as to whether 
the party has been injured by the 
interview. Such an inquiry should 
not be tolerated. The policy of the 
law requires, that all the proceedings 
of the court should be open and no- 
torious, and in the presence of the 
party, so that if he is not satisfied 
with it, he may take exceptions to it, 
in the mode pointed out by the law, 
and not be put to extraneous proof to 
show that an error has been commit- 
ted in a secret proceeding, and, in 
fact, out of court.” Crabtree v. Ha- 
genbaugh, 23 Ill. 289, 76 Am.D. 694. 


[b] Reversal held required by 
communications as to: (1) Amount 
claimed by plaintiff. Kehrley v. Shaf- 
er, 36 N.Y.S. 510,.92 Hun 196, 3 NY, 
Ann.Cas. 19; Hurst v. Webster Mfg, 
Co., 107 N.W. 666. 128 Wis. 342. (2) 
Answer of defendant. Seeley v. Bis- 
grove, 31 N.Y.S. 914, 83 Hun 293. (3) 
Conduct of jury while going to, re- 


Consent of counsel. 
munications between court and jury not made in 
open court,®°® and, if they do so, they cannot there- 


4 
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riving at their verdict;*® such as a direction on the 
manner of using the papers supplied for the re- 
ception of the verdict,*7 an answer to a question 
as to whether it was necessary for all the jurors to 
sign the verdict,* or a mere refusal to communi- 


Counsel may consent to com- 


Some decisions require that this 


consent be affirmatively and expressly given,°? and 
these courts refuse to infer consent from mere si- 
Other cases, however, have held that con- 


maining at, or returning from, a meal. 
Du Cate v. Brighton, 114 N.W. 103, 133 
Wis. 628. (4) Effect of verdict. High 
v. Chick, 30 N.Y.S. 652, 81 Hun 100, 
1 N.Y.Ann.Cas. 1; Abbott v. Hocken- 
berger, 65 N.Y.S. 566, 31 Misc. 587, 7 
N.Y.Ann.Cas. 481. (5) Evidence on a 
certain point or of a particular wit- 
ness. Watertown Bank, etec., Co. v. 
Mix, 51 N-Y.7553) Bunnitvs;Croul, 5k0 
Johns. (N.Y.) 239. (6) Meals if ju- 
ry are not likely to agree before meal- 
time. Danes vy. Pearson, 33 N.E. 976, 
6 Ind.App. 465. 

45. Ala.—McCutchen! v, Loggins, 
19 So. 810, 109 Ala. 457. 

Mass.—Whitney v. Com., 77 N.E. 
516, 190 Mass. 531; Moseley v. Wash- 
burn, 43 N.E. 182, 165 Mass. 417. 

Mich.—Corbett v. Galloway, 18 N. 
W. 218, 52 Mich. 460. 


Mo.—Glenn v. Hunt, 25 S.W. 181, 
120 Mo. 330; Chinn v. Davis, 21 Mo. 
App. 363. 


Pa.—Hunsicker v. Waidelich, 153 A. 
335, 302 Pa. 224, 


46. Whitney v. Com., 77 N.E. 516, 
190 Mass. 531; Goldsmith v. Solo- 
mons, 33 S.C.L. 296 [disappr Sargent 
v. Roberts, 1 Pick. (Mass.) 337, 11 
Am.D. 185]. But see Sargent v. Rob- 
erts, 1,.Pick. CMass.).<33%, et Amps 
185; Read v. Cambridge, 124 Mass. 
567, 26 Am.R. 690 (earlier Massa- 
chusetts decisions according to which 
this would have been reversible error 
irrespective of prejudice). 

47. Whitney v. Com., 77 N.E. 516, 
190 Mass. 531. 


48. McCutchen vy. Loggins, 19 So. 
810, 109 Ala. 457. 


49. Compton v. Jennings Lumber 
Co., (Tex.Civ.App.) 295 S.W. 308. 


50. Ill.—Joliet v. Looney, 42 N.E. 
854, 159 Ill. 471. 


Ind.—Low v. Freeman, 20 N.E. 242, 


ig Ind. 341; Parmlee v. Sloan, 37 Ind.’ 


Mich.—Snyder v. Wilson, 32 N.W. 
642, 65 Mich. 336; Smoke v. Jones, 35 
Mich. 409. 

Neb.—Martin v. Martin, 107 N.W. 
580, 76 Neb. 335, 124 Am.S.R. 815. 

N.Y.—Hancock vy. Salmon, 8 Barb. 
564; Whitney v. Crim, 1 Hill 61; Rog- 
ers v. Moulthrop, 13 Wend. 274; Tay- 
lor v. Betsford, 13 Johns. 487; Bunn 
v. Croul, 10 Johns. 239. 


51. Smoke vy. Jones, 35 Mich. 409. 
52. 
6 Ind.App. 465; Glenn v. Hunt, 25 Ss. 


W. 181, 120 Mo. 330; Watertown 
Bank, etc, Co. v. Mix, 51 N.Y. 558; 


.Plunkett v. Appleton, 51 How.Pr. (N. 


VY.) 469 [aff 41 N.Y.Super. 159 (di 
66 N.Y. 645)]; e See 
Den. (N.Y.) 115 


53. Danes v. Pearson, 33 N.E. 976, 
6 Ind.App. 465; Glenn y.,Hunt, 25 §S. 
W. 181, 120 Mo. 330; Jenss v. Harrod, 
166 N.Y.S. 958, 100 Misc. 624; Ben- 


For later cases, developments and changes in the law see Annotations. same title and section number. 


Danes y. Pearson, 33 N.E. 976,. 


Moody v. Pomeroy, 4. 


‘ 
; 


~ 


asa 


“1 F.(2d) 626; 


§§ 833-835] 


sent may be implied where counsel are present and 
make no objection,®* or, after making objection, 
counsel waive the error by failing to except to the 
action of the court in overruling the objection.®> 


[§ 834] B. Further Instructions, and Rereading 
Instructions, after Submission of Cause®’—1. Au- 
thority and Duty To Instruct—a. On Court’s Own 
The court has discretionary power to give, 
on its own motion, additional instructions to the jury 
after they have retired to deliberate;°? and, accord- 
ing to some authority, this power may be exercised, 


Motion. 


son v. Clark, 1 Cow. (N.Y.) 258; Tay- 
lor v. Betsford, 13 Johns. (N.Y.) 487; 
Bunn v. Croul, 10 Johns. (N.Y.) 239. 


[a] Illustration.—The fact that 
counsel is present and is advised of 
the action of the judge, unless he ex- 
pressly consents thereto, does not 
give sufficient ground for disregard- 
ing the rule requiring communica- 
tions to be made in open court. Gienn 
v. Hunt,. 25. Sow. 181, 120 Mo. 330. 

54. Joliet v. Looney, 42 N.E. 854, 
159 Ill. 471; Parmlee v. Sloan, 37 Ind. 
469; - Barnett v. Saloman, 76 N.W. 
1035, 118 Mich. 460; Thorp v. Reily, 
8 N.Y.S. 493,57 N.Y.Super. 589. 


55. Zust v. Linthicum, 11 N.Y.S. 
T2%; 58. N.Y-Super. .478;. 19 N.Y.Civ: 
Proce. 370. 

56. Cross references: 


As ground for new trial see New Tri- 
ales 120. 

Assisting, urging, or coercing, agree- 
ment see infra §§ 841-843. 

Correction of errors or omissions in 
previous instructions see supra § 
644. 


In criminal cases see Criminal Law §§ 

2553-2558. 

Time for giving instructions see su- 

pra § 562. 

Repetition of instructions see supra 

§ 529. 

Withdrawal of instructions or re- 

marks see supra § 645. 

57. U.S.—Hill v. Wabash Ry. Co., 
Charlton v. Kelly, 156 
F. 433, 84 C.C.A. 295, 13 Ann.Cas. 518; 
St. Louis, etce., R. Co. v.. Bishard, 147 
F. 496, 78 C.C.A. 62. 

Ark.—McDaniel v. Crosby, 19 Ark. 
533. 

Colo.—Hayes v. Williams, 30 P. 352, 
17 Colo. 465 

Conn Griffin v. Wood, 105 A. 354, 
93/Conn., 99. 

Ga.—Russell_v. 
1018, 136 Ga. Re! 


Tucker, 70 S.E. 
Jeter v. Jones, 68 
S.E. 787, 135 Ga. 22; Maddox v. Mor- 
Tis; 35 SiB. LUO; 110 Ga. 309; Wood 
Vv. Isom, 68 Ga. "417; Daniel v. Frost, 
62 Ga. 697. 

Il).— Joliet v. Looney, 42 N.E. 854, 
159) T1471. 

Ind.—In re Darrow, 92 N.E. 369, 175 


Ind: 44; Gaff v.. Greer, 88 Ind. 122, 
45 Am.R. 449; Hartman vy. Flaherty, 
80 Ind. 472. 


Towa.—Nelson v. Hemminger, 224 
N.W. 

Kan.—Bray v. St. Louis, San Fran- 
cisco. Ry: Co., 205 PB. 1112, 11t Kan. 
60; Underwood yv. Fosha, 150 P. 571, 
574, 96 Kan. 240 [quot Cyc]; Carter 
v. Becker, 77 P. 264, 69 Kan. 524. 

Ky.—Kirby v. Bunch, 15 Ky.L. 238. 
See Sears v. Louisville, etc., R. Co., 
56 S.W. 725, 22 Ky.L. 152 (where it 
was said that the practice is to be 
avoided as far as possible as tending 
to confusion). 

Me.—Edmunds v. 
505. 

Mass.—Rainger v. Boston Mut. L. 


Wiggin, 24 Me. 
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instructions.®§ 


Assoc., 44 N.E. 1088, 167 Mass. 
Nichols v. Munsel, 115 Mass. 567. 


Minn.—Holland v. Sheehan, 119 N. 
W. 217, 106 Minn. 545. 


Mo.—Willmott v. Corrigan Consol. 
St., R. Co., 17. S.W.- 490, 106 Mo, 535; 
Chouteau v. Jupiter Iron-Works, 7 S. 
W. 467, 94 Mo. 388; Dowzelot v. Raw- 
lings, 58 Mo. 75; Pace v. Roberts, 
ete., Shoe Co., 78 S.W. 52, 103 Mo.App. 
662; Pierce v. Michel, 60 Mo.App. 187; 
Seott v. Haynes, 12 Mo.App. 597. 

Neb.—McClary v. Stull, 62 N.W. 
501, 44 Neb. 175; Jessen v. Donahue, 
96 N:W. 639, 4 Neb. (Unoff.) 838; 
Bonawitz v. De Kalb, 89 N.W. 379, 2 
Neb. (Unoff.) 534. 

N.H.—Rizzoli v. 
68 N.H. 3. 

N.Y.—Douglas v. Metropolitan St. 
Sat 104 N.Y.S. 452, 119 App.Div. 


N.C.—Citizens’ National Bank v. 
Florida-Carolina Estates, 157 S.E. 424, 
200 N.C. 480. 

Ohio.—Powers v. Boehme, 17 Ohio 
Cir;Ct-.N.S:, 37;.:Salomon sv. ,Reis, 5 
OhioCir.Ct. 375, 3 OhioCir.Dec. 184. 

Okl.—Lowe v. First Nat. Bank, 288 
P. 288, 148 Okl. 134. 


S.C.—Harrell v. Columbia Electric 
St. Ry., Light & Power Co., 71 S.E. 
359, 89 S.C. 97; Jones v. Swearingen, 
19 S.E. 947, 42. S.C. 58. 

S.D.—Williams v. a ee ete., R. 
Co., 78 N.W. 949, 11 S.D. 463. 


Tex.—Turner v. mond 2° “Tex: 
365; Powers v. Ullmann, Stern & 
Krausse, (Civ.App.) 16 S.W.(2d) 910; 
Cheek v. W. H. Nicholson & Co., (Civ. 
App.) 146 S.W. 594. But see Bailey v. 
Hartman, (Civ.App.) 85 S.W. 829 
(holding that, under Rev. St. [1895] 
art 1321, providing that additional in- 
structions may be given the jury on 
the application of the jury therefor in 
open court, it was error for the court 
to recall the jury; after they had been 
in deliberation half an hour, and give 
them an additional instruction). 

Vt.—Covey v. Rogers, 81 A. 1130, 85 
Vt. 308. 


Wash.—Lindstrom y. Seattle Taxi- 
cab Co., 199 P. 289, 116 Wash. 307. 


W.Va.—Gay v. Gay, 83 S.E. 75, 74 
W.Va. 800. 


Wis.—Peterson v. Lemke, 150 N.w. 
481, 159 Wis. 353; Seivert v. Galvin, 
113 N.W. 680, 133 Wis. 391; Dresser 
v. Lemma, 100 N.W. 844, 122 Wis. 387. 


See Cowen v. Eartherly Hardware 
Co., 11 So. 195, 95 Ala. 324 (holding 
any irregularity in recalling and re- 
instructing the jury to be harmless 
where the court could have directed 
the verdict in favor of the successful 
party). 

[a] Care must be exercised.—‘“‘The 
practice [of giving additional instruc- 
tions after retirement] should 
be used with great circumspection, 
for the obvious reason that jurors, 
who have deliberated long upon a 
case, will be apt to seize on a belated 
instruction and give it more than its 
proper proportion of significance.” 


109; 


Kelley, 44 A. 64, 
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even though the jury say they do not want further 
Although the jury have returned 
in court and announced their agreement on a ver- 
dict, the court may, to correct some apparent error 
or oversight, send them out again with further in- 
structions before receiving the verdict.®® 


[§ 835] b. On Request of Jury. According to the 
rule generally adopted, the court may, at the re- 
quest of the jury, give them further instructions 
after they have retired to deliberate.®°® 

| the court has authority to answer the questions 


No one but 


Underwood v. Fosha, 150 P. 571, 574, 
96 Kan. 240. 


58. Nichols’ v. Munsell, 115 Mass. 
567. But see Granberry v. Frierson, 
2 Baxt. (Tenn.) 326 (holding that it 
was error to recall the jury and re- 
peat to it a portion of the charge, the 
jury not asking, and defendant op- 
jecting to it). 


59. Jll—Chapman 
104 JIll.App. 445. 


v. Salfisberg, 


v. Grover, ete., Sewing Mach. Co., 110 
Mass. 70, 14 Am.R. 579 [aff 18 Wall. 
(U.S.) 553, 21 L.Ed. 914]. 


Mich.—Sadlowski v. Meeron, 215 N. 
W. 422, 240 Mich. 306 [aff 220 N.W. 
680, 243 Mich. 602]. 

N.Y.—Douglas v. Metropolitan St. 
R. Co., 104. N.Y.S. 452, 119 App.Div. 
203. 


regen: Santo v.-Alper, 99 Pa.Super. 


S.D.—Williams v. Chicago, ete., R. 
Co.,° 78 N.W: 949, 11 S.Di 463. 

Tex.—Lazenby v. Waco Electrical 
Supply Co., (Civ.App.) 253 S.W. 597; 
Mulligan v. McConnell Bros., (Civ. 
App.) 242 S.W. 512; Cockrell v. Eg- 
ger, (Civ.App.) 99 S.W. 568. See 
West v. Anderson, 9 Conn. 107, 21 Am. 
D. 737 (holding it reversible error for 
the judge, on returning the jury to 
reconsider their verdict, to lay down 
an incorrect rule of damages). 


60. U.S.—Ginsberg v. Delaware, L. 
& W. R. Co., 296 F. 439. 


Ariz.—Gregg v. Demund, 206 P. 
172, 24 Ariz. 4 


Colo.—Wold v. City of Boulder, 9 P. 
(2a) 924% 

Fla.—McRainey v. Langston, 110 
So. 536, 92 Fla. 903. 


Ga.—Parker v. Georgia Pac. R. Co., 
10 S.H. 233, 83 Ga. 539. 


Ill.—Shaw v. Camp, 43 N.E. 608, 160 
Tll. 425; Lee v. Quirk, 20 Ill. 392. 

Ind.—Sage v. Evansville, ete., 
Co., 33 N.E. 771, 134 Ind. 100. 


Iowa.—United Cattle Loan & Live 
Stock Co. v. Randall, 200 N.W. 608, 
198 Iowa 992. 


Kan.—Forrester v. Johnson, 268 P. 
809, 126 Kan. 470 [op mod and reh den 
270 P. 602, 126 Kan. 590]. 

Ky. ard Oil Co. v. Doyle, 82 
SOW 227 Us 1d 8 “Key, 662312 6b Kaye O44 
111 Am.S.R. 331; Bank of Kentucky 
v. McWilliams, 2 J.J.Marsh. 256; Cov- 
ington v. Bostwick, 82 S.W. 569, 26 © 
Ky.L. 780. 


Md.—Clark Bros. Co. v. United Rys. 
& Electric Co. of Baltimore City, 111 
A. 829, 137 Md. 159. 

Mass.— Scofield v. Barowski, 
N.E. 921, 249 Mass. 1. 


Miss.—Randolph v. Govan, 22 Miss. 


R. 
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Mo.—Wilkinson v. St. Louis Sec- 
ot Dock Co., 14 S.W. 177, 102 Mo. 
130. 

Neb.—Dist. Taulborg v. Andresen, 
228 N.W. 528, 119 Neb. 273, 67 A.L.R. 
642; First Nat. Bank v. Hedgecock, 
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or requests of the jury, and it is error to permit 
counsel to give his construction of a charge in re- 
sponse to a question of the jury as to its meaning.®* 
Under a statute requiring that requests for further 
instructions be made through the foreman of the 
jury, it is error for the judge to answer the request 
of a juror other than the foreman.* 
been held that it is not error to refuse to give a 
further instruction requested by the jury,®® or to 
comply with a general request further to read the 
law of the case which had already been read to the 
jury,°* and while, of course, the request may prop- 
erly be refused, where there is a statute providing 
that no further instructions shall be given after the 
argument begins,®® or where the request is for an 
instruction which could not properly be given,°®® it 
is usually said to be the duty of the court to give 


127 N.W. 171, 87 Neb. 220. 


N.Y.—Warner v. New York Cent. 
Ree OCOme 2) INSY 437) 001 Am Rieocaas 
White v. Calder, 35 N.Y. 183, 33 How. 
Pr. 392; Futoransky v. Nassau Elec- 
tric R. Co., 155 N.Y.S. 734, 169 App. 
Diva T19- 

N.C.—Murphy v. Asheville-Knox- 
eas Coach Co., 156 S.H. 550, 200 N. 


Pa.—Miller v. Royal Flint Glass 
Works, 33 A. 350, 172 Pa. 70. 


Tex.—Earnhardt Development Co. 


v. Ray, (Civ.App.) 51 S.W.(2d) 732; 
Utilities Indemnity Exchange  v. 
Burks, (Civ.App.) 7 S.W.(2d) 1112; 


Coleman Vitrified Brick Co. v. Smith, 
(Civ.App.) 175 S.W. 860; Hermann v. 
Schroeder, (Civ.App.) 175 S.W. 788; 
Lumsden v. Chicago, ete., R. Co., 73 
S.W. 428, 31 TexsCiv.App. 604. 

Va.—Smith vy. Stanley, 75 S.E. 742, 
144° Via. 117. 

W.Va.—Gay v. Gay, 83 S.E. 75, 74 
W.Va. 800. 


Wis.—Gibbons y. Wisconsin Valley 


Recor a shNAW. 70.) (6.61. Was) a bods: 
Woodruff v. King, 2 N.W. 452, 47 
Wis. 261. 


B.C.—Ellis v. British Columbia, 
CtCe be CO,.020%.Cu 43h 


61. Missouri, etc., R. Co. v. Moore, 
105 S.W. 532, 47 Tex.Civ.App. 531. 


62. Humble Pipe Line Co. v. Kin- 
caid, (Tex.Civ.App.)- 19 S.W.(2d) 144. 
But see Kuykendall v. Johnson Fu- 
neral Parlor, (Tex.Civ.App.) 38 S.W. 
(2d) 601, 604 (where it was said: 
“Obviously the requirement that they 
should communicate with the court 
through their foreman was to the end 
that only information desired by the 
entire jury as such would be asked 
for, and that individual jurors, when 
the jury is brought into the court in 
a body, would not be permitted to so- 
licit instructions as to the law on 
their individual theories of the case. 
But where, as in the instant case, the 
jury as a body desired instructions 
on a single point, agreed in the jury 
room upon the specific question to 
be asked, and that question was asked 
by another member of the jury while 
the foreman, who was not then known 
to the court, stood by and acquiesced, 
we think it would be carrying the 
rule to an absurdity to hold that the 
case must be reversed because the 
foreman, designated in the statute to 
do so, did not himself make the in- 
quiry’”’). 

63. Pierce v. Michel, 60 Mo.App. 
187; Nolan v. Young, (Tex.Civ.App.) 
920 S.W. 154. But see Oates v. Max- 
cy, (Tex.Civ-App.) 206 S.W. 585 
(where it was said to be not only the 
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versible error.®® 


While it has 


right but also the duty of the court to 
give additional instructions to the 
jury on their request). 


64. Lowery v. Mutual Loan Soc., 
79 So. 389, 202 Ala. 51. 


65. Southern Pac. Co. v. Wilson, 
85 P. 401, 10 Ariz. 162. : 
66. Friedlander Bros. vy. Kassell, 


144 S.E. 143, 38 Ga.App. 443; Hardy 
v. Bumpstead, (Tex.Civ.App.) 18 S. 
W.(2d) 821 [rev on other grounds 


(Commn.App.) 41 S.W.(2d) 226, 76 
A.L.R. 1488]. 
67. Bank of Kentucky v. McWil- 


liams, 2 J.J. Marsh. (Ky.) 256; Will- 
mott v. Corrigan Consol. St. R. Co., 17 
S.W. 490, 106 Mo. 535; Dowzelot v. 
Rawlings, 58 Mo. 75; Roach y. Roth, 
194 N.W. 322, 156 Minn. 107; Cook v. 
Green, 6 N.J.Law 109; Stevenson v. 
New York Contracting Co., Pennsyl- 
vania Terminal, 122 N.Y.S. 726, 137 
App.Div. 742. 


68. Brooks v. City of Monterey, 
290 P. 540, 106 Cal.App. 649; Futor- 
ansky v. Nassau Electric R. Co., 155 
N.Y.S. 734, 169 App.Div. 719; Ulrich 
v. Schwarz, 225 N.W. 195, 199 Wis. 
24, 63 A.L.R. 886. 


69. See supra § 678. 
70. See supra § 686. 
71. Ark.—Choctaw, ete, R. Co. v. 


Craig, 95 S.W. 168, 79 Ark. 53, 58. 
aoe re Phillips, 132 Mass. 


N.Y.—Phillips’ v. New York Cent., 
GLC Ra CO: yak wNerr OSs, bond UNGva ODN, 
3 Silv.A. 467. 

Tenn.—Buck v. Buck, 4 Baxt. 392. 


Tex.—Gotoskey v. Grawunder, (Civ. 
App.) 158 S.W. 249; Missouri, K. & 
T. Ry. Co. of Texas v. Harrison, 120 S. 
W. 254, 56 Tex.Civ.App. 17. 


Wis.—Ruck vy. Milwaukee Brewery 
Co., 134 N.W. 914, 148 Wis. 222, Ann. 
Cas.19138A 1356. 


72. U.S.—Marande v. Texas, etc., 
R. Co., 124 F. 42, 59 C.C.A. 562 [error 
dism 197 U.S. 626, 25 S.Ct. 800, 49 L. 
Ed. 912]; Forrest v. Hanson, 9 F.Cas. 
INOW14, 940; scranch .C.Cl63.eTurner 
v.-, Boxall, 124° F.Cas._ No: (14,255, 2 
CranchC.C. 324. . 


Ark.—Bank of Dyer v. Patton, 254 
S.W., 539) 162) Ark. 665. 

Mass.—In re Phillips, 132 Mass. 
233; Nelson v. Dodge, 116 Mass. 367. 

N.H.—Harvey v. Graham, 46 N.H. 
USS 

N.J.—Haney-White Co. v. Stafford, 
114 A. 746, 96 N.J.Law 283. 

N.Y.—Tinkham y. Thomas, 34 N.Y. 
Super. 2386. 


[§ 836] c. On Request of Counsel. 
cannot ordinarily be assigned to the refusal of 
instructions unless timely requests are made,®® and 
requests are not timely if made after the jury have 
retired,?° it is generally held that, while the court 
may recall the jury and give them further instrue- 
tions at the request of counsel,*+ it may in its dis- 
eretion refuse to do so,72 especially where the jury 
have already received all instructions necessary to aid 
them in reaching a verdiet,’? or where the requested 
instruction is not supported by the evidence.** 
however, the instructions requested by counsel have 
previously been offered and improperly refused, er- 
ror may be assigned to their refusal when the jury 
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such additional instructions when requested,®? and 
a prejudicial refusal to do so has been held re- 


Since error 


If, 


HG Peeeen v. Shearin, 95 N.C. 
Siu 

Tenn.—Bowling v. etc.; 
R. Co., 15 Lea 122. 

Tex.—Hardy v. Bumpstead, (Civ. 
App.) 18 S.W.(2d) 821 [rev on other 
grounds (Commn.App.) 41 S.W.(2d) 
226, 76 A.L.R. 1488]; Young v. Hahn, 
(Civ.App.) 69 S.W. 203 [rev on other 
grounds 70 S.W. 950, 96 Tex 99];5 
pure v. El Paso, (Civ.App.) 60 S.W. 


W.Va.—Jarrett v. Stevens, 15 S.E. 
177, 36 W.Va. 445; Tully v. Despard, 
6 S.B. 927, 31 W.Va. 370. 


Contra Clarke v. Pierce, 34 So. 4, 
82 Miss. 462, 465. 


{a] Discretion of court is broad, 
and, unless it has clearly been abused, 
the judgment will not be reversed. 
Jarrett v. Stevens, 15 S.E. 177, 36 W. 
Va. 445; Tully v. Despard, 6 S.E. 927, 
31 W.Va. 370. See Young v. Hahn, 
(Tex.Civ.App.) 69 S.W. 203, 206 [rev 
on other grounds 70 S.W. 950, 96 Tex. 
99] (where it was said: ‘‘We do not 
doubt that the jury should be re- 
called in order to correct some fatal 
error or omission in the charge which 
would otherwise render the trial 
nugatory, but in matters of mere 
abstract or technical right the exer- 
cise of discretion on the part of the 
trial judge in refusing to recall the 
jury and give the additional instruc- 
tions will not be revised by this 
Court: \. 


[b] Reasons for rule.—(i) “In 
the nature of things, the line should 
be drawn somewhere, else either par- 
ty might continue to request addi- 
tional instruction, thus interrupting 
the labors of the jury from time to 
time until their verdict was made. 
Such a practice would also interfere 
with the trial judge in the disposition 
of other business taken up after the 
disposition of the case.” Young v. 
Hahn, (Tex.Civ.App.) 69 S.W. 203, 206 
[rev on other grounds 70 S.W. 950, 96 
Tex. 99]. (2) “It would be danger- 
ous to allow the recall of a jury for 
a further or additional charge upon 
the bare request of counsel without 
grounds. Under such a rule the in- 
genious lawyer would always have it 
in his power to have emphasized to 
the jury by the court any proposition 
he might choose to submit, and have 
the jury believe the court attached 
great weight to the matter about 
which it had been recalled for instruc- 
tions.” Bowling v. Memphis, etc., R. 
Co., 15 Lea (Tenn.) 122, 124. 


73. Norton v. McNutt, 17 S.W. 362, 
55 Ark. 59. 

74 Ivey v. Brooklyn Heights R. 
Co. 71 NeyeSs/ 638, .63;App. Div. soiae 


Memphis, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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come into court for further instructions after re- 
tirement;*® and, when the court. has given addi- 
tional instructions on its own motion or at the re- 
quest of the jury, it is generally declared that the 
court should give additional, explanatory, or qualify- 
ing, instructions requested by counsel if the ends of 
justice so require.7® But this latter rule has no 
application if the court does not give new instrue- 
tions to the jury, but the instructions originally given 
are simply repeated;77 and, if further instructions 
have done no injury to the party complaining, the 
refusal of additional explanatory instructions re- 
quested by counsel is not ground for reversal.7§ 


[§ 837] 2. Restating or Rereading Instructions.’°® 
The court may reread the instructions to the jury 
either at their request,’® or on its own motion;%! 
and it may, in answer to a question of whether an 
instruction of a certain tenor has been given, state 
that it has.? It is, however, reversible for the court, 
without request therefor, to single out and reread 
and emphasize only one instruction,’* or to have 
reread only one instruction when the reading of an- 
other instruction is also necessary completely to 
present to the jury the law covering the matter as 
to which they are in doubt;** and, while an in- 
dividual instruetion may be repeated where only 
it is requested by the jury,®° even in such a case the 
judge should caution the jury that all the law of 
the ease is not contained in the particular instrue- 
tion and that it covers only a particular phase of 


hig Yeldell v. Shinholster, 15 Ga. 


76. Ala.—Feibelman v. Manches- 
ter F. Assur. Co., 19 So. 540, 108 Ala. 
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ror in the Court to repeat or re-charge 
disjointed portions of his charge; 
such instance, a jury very well may, 
and we think always will conclude, 
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the case.%6 


[§ 838] 3. Requisites and Sufficiency.’? Further 
instructions must, of course, contain a correct state- 
ment or exposition of the law;8* but a supplemental 
instruction is sufficient if it contains a correct state- 
ment of the law, when considered in connection with 
the main charge.’® Care should be taken clearly 
to define the scope and object of additional instruc- 
tions given to the jury after submission bf the 
cause.°° As is the case with instructions originally 
given,®+ additional instructions should not ignore or 
exclude from the consideration of the jury material 
issues covered by the instructions originally given;°? 
and it has been held that after submission of the 
cause an additional instruction should not be given 
which goes so far as to be another full, complete, 
and different charge upon any of the matcrial ques- 
tions involved in the issues of the case.°* The court 
may,?* and should,®® where it appears that more than 
a categorical answer is necessary to keep the issues 
to be decided correctly before the minds of the 
jury, give instructions beyond those necessary di- 
rectly to answer the questions or requests of the 
jury; but, in answering the jury’s request for fur- 
ther instructions, it is not necessary for the court 
again to charge them on all the elements in the 
case.°& While it is error to give an unresponsive an- 
swer to the jury’s request for further instructions 
which tends to confuse the jury,®’ the court need 
not test the meaning of a jury’s inquiry for fur- 


Utah.—Jenkins v. Sepa PRB IP IES 
112, 64 Utah 307. 


g9. Heitman v. Kaltenbach & Ste- 
phens, 112 A. 306, 95 N.J.Law 118; 


in 


180; Kuhl vy. Long, 15 So. 267, 102 Ala. 
563; Prosser v. Henderson, 11 Ala. 
484, 

Ill.—Shaw v. Camp, 43 N.E. 608, 160 
Ill. 425; Joliet v. Looney, 42 N.E. 854, 
159 Ill. 471; Lee v. Quirk, 20 Ill. 392. 


Iowa.—O’Connor v. Guthrie, 11 Iowa 
0. 


Miss.—Clarke v. Pierce, 34 So. 4, 
82 Miss. 462. 
Mo.—Chouteau v. Jupiter Iron- 


Works, 7 S.W. 467, 94 Mo. 388; Skin- 


ner v. Stifel, 55 Mo.App. 9. 
N.Y.—Douglas v. Metropolitan St. 

R. Co., 104 N.Y.S. 452, 119 App.Div. 

2038. 

1 Baxt. 


Tenn.—Wade v. Ordway, 


229. 

But see Kellogg v. French, 15 Gray 
(Mass.) 354 (where it was held that 
a refusal to give such instructions 
cannot be excepted to). 

77. Prosser v. Henderson, 11 Ala. 
484; Harvey v. Graham, 46 N.H. 175. 


WSnm Wade. Ve Ordway, i Baxt. 
(Tenn.) 229. 
79. Reading minutes of testimony 


or pleadings see infra § 840. 


80. Woodruff v. King, 2 N.W. 452, 
47 Wis. 261. 


81. Gaff v. Greer, 45 Am.R. 449, 
88 Ind. 122; In re Osborn’s Estate, 
168 N.W. 288, 185 Iowa 1307. 


82. Marande vy. Texas, etc., R. Co., 
124 WH. 42, 59 C.C.A. 562 ‘Lerror dism 
25 S.Ct. 800, 197 U.S. 626, 49 L.Ed. 
912]. 

83. St. Louis, etc., R. Co... v. Reed, 
115 S.W. 150, 88 Ark. 458; Swaggerty 
v. Caton, 1 Heisk. (Tenn.) 199. 

[a] Reason for rule.—‘‘When a 
jury merely disagrees as to the re- 
sult, after weighing the testimony 
and considering the charge, it is er- 


[64 C. J.—66] 


that the Court means to have them 
understand that the matter or ques- 
tion, thus disjointedly charged upon, 
is controlling in the case and will 
find accordingly.” Swaggerty v. Ca- 
ton, 1 Heisk. (Denn. ) 199, 202. 


84. Gold v. Detroit United Ry., 
£932 NW 775," 223 Mich.) 5209. 
85. St. Louis, etc., R. Co. v. Reed, 


115 S.W. 150, 88 Ark.’ 458; Standard 
Oil Co. v. Doyle, 82 S.W. 271, 118 Ky. 
662, 26 Ky.L. 544, 111 Am.S.R. 331; 
Kuykendall vy. Johnson Funeral Par- 
lor, (Tex.Civ.App.) 38 S.W.(2d) 601. 
Seo Searfoss v. Grissom, 155 N.E. 613, 
85 Ind.App. 691 (holding that reread- 
ing of a single instruction at the re- 
quest of the jury is reversible error 
where done in the absence of, or with- 
out notice to, the parties or their at- 
torneys as required by statute). 

{a] Refusal to reread single in- 
struction.—Although the jury request 
that only the instruction on a par- 
ticular point be reread, it is not error 
for the court to refuse to reread that 
instruction unless the jury desire to 
have him read all the instructions. 
Cockrill v. Hall, 18 P. 318, 76 Cal. 192. 

86. St. Louis, etc., R. Co. v. Reed, 
Hl ie ural Oy 88 Ark. 458. 

87. In criminal cases see Criminal 
Law, § 2556 

Requisites and sufficiency of in- 
etruerons generally see supra §§ 562— 

88. Conn.—Farguet v. De Senti, 
148 A. 139, 110 Conn. 367. 

Ga.—Battle v. F. S. Royster Guano 
Co;, 118 (Ssb 343). 155uGar 322 

N.J.—Reese v. Kline Bldg. & Const. 
Co., 149. A. 826, 8 N.J.Misc. 296. 

N.Y.—Tannenbaum v. Guionnet, 168 
INEM ASE TE 

Tex.—Baldwin v. 
App.) 19 S.W.(2d) 948. 


Morton, (Civ. 


Standard Paint Co. v. E. K. Vietor & 
Co., “91S. Ee W520 120" View bob se peer 
Mott Iron Works v. Metropolitan 
Bank, 156 P. 864, 90 Wash. 655. 


90. Willmott v. Corrigan Consol. 
St. Ri Co., 1% cS.W:.,. 490; L106 Mboseo oo. 


91. See supra § 609. 


92. Wiggins v. Snow, 50 N.W. goes 
89 Mich. 476. 


93. Foster v. Turner, 1 P. 145, 3t 
Kan. 58; Jenkins vy. Stephens, 231 P. 
112, 64 Utah 307. See St. Louis, ete., 
R. Co. v. Vance, 58 P. 233, 9 Kan.App. 
565 (holding the error without preju- 
dice where the verdict was for a much 
smaller amount than might have been 
awarded under the testimony in the 
light of the original instructions). 


[a] Supplemental instruction hel@ 
not to contradict main charge where 
a Subsequent instruction stated the 
law correctly, was applicable to the 
facts in evidence, and went to a sub- 
ject not distinctly referred to in the 
general instructions. Anderson vy. 
Minneapolis, St. P. & S. S. M. Ry. Co., 
179 N.W. 45, 146 Minn. 430. 


94. U.S.—Charlton v. Kelly, 156 F. 
433, 84 C.CAl 295, 18° Ann.Gas! 518% 

Cal.—Lincoln v. Williams, 6 P.(2d) 
568, 119 Cal.App. 498. 

Me.—Edmunds y. Wiggin, 24 Me. 
505. 

Minn.—Roach vy. Roth, 
322, 156 Minn. 107. 

Vt.—Paine & Slocum v. Hutchins, 
AQ Wit.) O14. 

95. Paine & Slocum y. Hutchins, 
supta. 

$6. Backus v. Philadelphia Rapid 
Mransit ‘Cor widimAws36n ocean bese 

97. Sorna v. Village of Maple 
aaa? 159 N.E. 578, 26 OhioApp. 


194 N.W. 
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ther instructions by strict rules of econstruction,®® 
but may consider and answer the question accord- 
ing to the meaning obviously intended.®® If a fur- 
ther instruction adequately deals with the only ma- 
terial point in the case, it will be presumed that it 
fully answered the jury’s request for further in- 
structions, if it is not affirmatively made to appear 
that the jury sought instruction upon some other 
point.1; The fact that the court misunderstands the 
request of the jury and gives an unresponsive an- 
swer will not be considered as an erroneous refusal 
to answer the request where the complaining party 
fails to call the court’s attention to the matter so 
as to give an opportunity to correct the misappre- 
hension;? and an unresponsive answer to the jury’s 
inquiry is not improper where the question cannot 
properly be answered directly without injecting into 
the case an issue not raised by the parties.* 


Necessity that instructions be written or made 
part of record. Where instructions are required to 
be given in writing or made part of the record, and 
further instructions are given, these instructions 
must also be in writing,* or reported and recorded 


98. Tetreault v. Gould, 138 A. 544, 
83 N.H. 99. 
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Louis Southwestern Ry. Co. of Texas, 
(Tex.Civ.App.) 241 S.W. 512; 
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by the court stenographer,® unless, as may be done, — 
this requirement is waived.® Statutes requiring fur-_ 
ther or additional instructions to be in writing do 

not apply to all statements made by the court to 

the jury after submission of the cause.* 


Presentment or submission to attorneys. A stat- 
ute requiring that the original instructions be sub- 
mitted to counsel on both sides before being read 
to the jury has been held: to have no application to 
additional instructions given after submission of 
the case;8 but there is also authority to the con- 
trary.® 


[§ 839] 4. Necessity That Instructions Be Given 
in Open Court and in Presence of Counsel or Par- 
ties.1° In accordance with the general rule that 
all communications between court and jury must be — 
in open court,!! it is generally held that, if coun- 
sel have not consented thereto, it is reversible error 
for the judge, in the absence of counsel, to go into 
the jury room and give further instructions,” or 
to send the further instructions to the jury room 
with another.!? According to some cases, however, 
error in failing to give the instructions in open 


Fish v. Smith, 12 Ind. 563. 


Short] kKan.—Stager v. Harrington, 27 Kan. 


99. Tetreault v. Gould, supra. v. Boss, 225 N.W. 197, 198 Wis. 586. 414 
[a]. Statement held responsive to [a] Statements held not within Mass.—Read v. Cambridge, 124 
question.--Smith v. Stanley, 75 S.E. ribs Meee tL) Sle WA dat yee a Mass. 567, 26 Am.R. 690. 
742, 114 Va. 117. : ; itional instructions as to points o WMiidh sted Unk ehirie wiles canoer a 
; law to be in writing applies only : . e € 
1. Herbstreit v. Beckwith, 35] Where the statement by the court| Lead, ete., Works, 48 N.W. 203, 84 
Mich. deals with principles of law applica-| Mich. 676; Corbett v. Galloway, 18 


2. Boeklen v. Hardenbergh, 60 N. 
Na Ss $ 


8. Citizens’ & Southern Bank v. 
Seigler, 146 S.E. 485, 167 Ga. 657. 


4. Ga.—Bowden v. Achor, 22 S.E. 
254, 95 Ga. 243; Mauldin v. Gainey, 
83.S.E. 276, 15 Ga.App. 358. 

Ind.—Ohio, etc., R. Co. v. Rowland, 

_ 51 Ind. 285; Cutler v. Davidson, 146 
N.E. 584, 82 Ind.App. 495. 


Mo.—Fitzsimmons v. »-Commerce 


Trust Co., (App.) 200 S.W. 437; Skin- 
ner v. Stifel, 55 Mo.App. 9. 
Tex.—Baldwin v. Morton, (Civ. 


App.) 19 S.W.(2d) 948; Humble Pipe 
Line Co. v. Kincaid, (Civ.App.) 19 S. 
W.(2d) 144; Holman Bros. v. Cusen- 
bary, (Civ.App.) 225 S.W. 65. 

Wis.—Ulrich vy. Schwarz, 225 N.W. 
195, 199 Wis. 24, 63 A.L.R. 886. 


5. Macchia v. Ducharme, 117 A. 
651, 44 R.I. 418. 


6 McMahon v. Eau Claire Water 
Works Co., 70 N.W. 829, 95 Wis. 640. 
See Stringham vy. Cook, 44 N.W. 777, 
75 Wis. 589 (holding that complaint 
cannot be made that the judge, on 
the jury’s return to the court room, 
gave them additional oral] instructions 
in the absence of the official stenog- 
rapher, especially where appellant’s 
counsel knew of such absence and 
the judge did not, and counsel in- 
tended to take advantage of the er- 
ror). 


[a] Waiver by  sileuce.—Where 
one of counsel for a defendant was 
present when the jury returned to 
the court room, and asked further in- 
structions, and said nothing when 
the court stated that oral instructions 
could not be given except by consent 
of the parties, his silence will be 
deemed a consent, which waived a 
written charge. McMahon vy. Eau 
Claire Water Works Co., 70 N.W. 829, 
95 Wis. 640. 


7 Erwin v. Fillenwarth, 137 N.W. 
502, 160 Iowa 210; Gillham v. St. 


ble to the case which the jury must 
apply to reach a verdict. Erwin v. 
Fillenwarth, 137 N.W. 502, 160 Iowa 
210. (2) A statement by the court 
directing the jury’s attention to the 
fact that they have made an appar- 
ent mistake in answering special in- 
terrogatories, and pointing out the 


-original instructions telling how the 


interrogatories should be answered, 
is not an instruction required to be 
in writing within the meaning cf 
such a statute. Erwin vy. Fillen- 
warth, Supra. (3) For the judge to 
tell the jury to be guided entirely by 
instructions he has already given 
them is not a giving of further in- 
structions within the meaning of a 
statute requiring further instructions 
to be in writing. Gillham v. St. Louis 
Southwestern Ry. Co. of Texas, (Tex. 
Civ.App:). 241, (S.W., 512. 


8. Garden v. Moore, 156 N.W. 410, 
174 Iowa 376. 


_% Thompson vy. Caldwell, 
Civ.App.) 22 S.w.(2d) 720 [aff 
(Commn.App.) 36 S.W.(2d) 999]. 
But see Oates v. Maxcy, (Tex.Civ. 
App.) 206 S.W. 535 (holding failure 
to submit additional instructions to 
attorneys not to be reversible errcer 
where instructions were correct and 
could not possibly have improperly 
influenced the verdict). 


10. Giving instructions out of 
court and in absence of counsel as 
Rye for new trial see New Trial 


Necessity that original instructions 
be given in open court and in presence 
of counsel see supra § 563. 


Objections and exceptions to addi- 
tional instructions given in absence 
of parties or counsel see infra § 
845 note 48 [a]. 

11. See supra § 833. 

12. Ill.—Crabtree v. Hagenbaugh, 
23 Ill. 289, 76 Am.D. 694. 


Ind.—Jones vy Johnson, 61 Ind. 257; 


(Tex. 


N.W. 218, 52 Mich. 460. 


Mo.—Lamport v. AStna Life Ins. 
Co., 199 S.W. 1020. 


N.Y.—High v. Chick, 30 N.Y.S. 652, 
81 Hun 100, 1 N.Y.Ann.Cas. 1; Valen- 
tine v. Kelly, 7 N.Y.S. 184, 54 Hun 
78, 17 N.Y.Civ.Proc. 367; Hudson v. 
Stearns, 75 N.Y.S. 735; Moody v. 
Pomeroy, 4 Den. 115; Taylor v. Bets- 
ford, 18 Johns. 487; Bunn v. Croul, 
10 Johns. 239. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Acock, (Civ.App.) 27 S.W.(2da) 
363; Lester v. Hays, 38 S.W. 52, 14 
Tex.Civ.App. 643. 


13. U.S.—Fillippon v. Albion Vein 
Slate. ‘Co. 39° SiGts) 435," 250 Use eros 
63 L.Ed. 853 [rev 242 F. 258, 155 C.C.A. 
98, cert gr38 'SiCt. 12245 1U.Si ease 
62 L.Hd. 530]; Sandusky Cement Co. 
v. A. R. Hamilton & Co., 287 F. 609 
[eert den .43. S.Ct. 705,262 U.S. 269; 
67 L.Ed. 1219]. 


_ill.—Chicago, etc., R. Co. v. Rob- 
bins, 43 N.E. 332, 159 Ill. 598 [rev 
54 Ill.App. 611]. 

lowa.—O’Connor  v. 
Iowa 80. 


teean ae v. Campbell, 14 Bush 


Guthrie, 11 


Me.—Greely v. Weaver, 5 A. 267. 


Mich.—Hopkins vy. Bishop, 51 N.W. 
902, 91 Mich. 328, 30 Am.S.R. 480. 


Mo.—Chouteau v. Jupiter TIron- 
Works, \7 S.W. 467, 94 Mo. 388 


N.Y.—Watertown Bank, etc., Co. v. 
Mix, 51 N.Y. 558; Kehrley v. Shafer, 
36 N.Y.S. 510, 92 Hun 196, 3 N.Y.Ann. 
Cas. 19; Luft v. Kaplan, 204 N.Y.S. 
802, 123 Misc. 156. 


Ohio.—Hrovat v. Cleveland Ry. Co., 
180 N.H. 549, 125 Ohio St. 67. 

Pa.—Sommer v. Huber, 38 A. 595, 
LsssPawwe2: 


Tex.—Corpus Christi St. & In- 
terurban Ry. Co. v. Kjellberg, (Civ. 
App.) 185 S.W. 430. But see Wichita 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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court is not ground for reversal if it is apparent 
that no prejudice resulted;!4 but there is clearly 
ground for reversal if there is any uncertainty as 
to the contents of instructions privately communi- 
As to the necessity for the 
presence of counsel, the rule sustained by one line 


cated to the jury.t® 


Falls Compress Co. v. W. L. Moody & 
Co., (Civ.App.) 154 S.W. 1032 (hold- 
ing written communications between 
the foreman of the jury and the judge 
while the jury Were in retirement in 
a room opening from the court room, 
the door of which was in view of the 
court, a substantial compliance with 
the statute, providing that communi- 
cations between the judge and the 
jury shall be in open court). 

See also Low vy. Freeman, 20 N.E. 
242, 117 Ind. 341 (stating that such 
practice is not commendable, but fail- 
ing to decide whether or not it is re- 
versible error). 


Contra Allen v. Aldrich, 29 N.H. 63; 
Bassett v. Salisbury Mfg. Co., 28 N. 
H. 438; Milton School Dist. No. 1 v. 
Bragdon, 23 N.H. 507. 


14. Colo.—Kimmins v. City 
Montrose, 151 P. 434, 59 Colo. 
Ann.Cas.1917A 407. 


Mass.—Moseley v. Washburn, 43 N, 
EB. 182, 165 Mass. 417. 


Mich.—Galloway v. Corbitt, 18 N.W. 
218, 52 Mich. 460. 


Mo.—Glenn vy. Hunt, 25 S.W. 181, 
120 Mo. 330. 


Neb.—Music v. Adams, 147 N.W. 
696, 96 Neb. 298; Martin v. Martin, 
107 N.W. 580, 76 Neb. 335, 124 Am. 
S.R. 815. 

See Philadelphia & R. Ry. Co. v. 
Skerman, 247 F. 269, 159 C.C.A. 363 
(holding that judge’s act of sending 
forms for special findings to jury, in 
absence of counsel, was not preju- 
dicial nor ground for reversal). 


of 
578, 


; 15. Sommer v. Huber, 38 A. 595, 
183 Pa. 162. 
16. U.S.—Stewart  v. Wyoming 


Cattle Ranche Co., 9 S.Ct. 101, 128 U. 
S. 383, 32 L.Ed. 439; Yates v. Whyel 
Coke 'Co., 221 FF. °603,.137.C:.C.A. 3271; 
Fournier v. Pike, 128 F. 991; Aerheart 
Waist, GOUlS, ete.) Re CO. 99k, 9.0%; 
40 C.C.A. 171. But see Fillippon v. 
Albion -Vein Slate Co., 39 S.Ct. 435, 
250 U.S. 76, 63 L.Ed. 853 [rev 242 F. 
258, 1155 ‘C:0.A/' 098, cert eri<38 S.Ct. 
12, 245 U.S. 648, 62 L.Ed. 530] (where 
it was held reversible error to send 
additional instructions out to jury 
in absence of counsel, and court 
seemed to take broad view that coun- 
sel should be present, or notified, 
whenever any additional instructions 
were to be given). 


Ariz.—Torque Vv. Carrillo, 25 P. 526, 
1 Ariz. 336. 

Tll.—Pangburn  v. 
Ice Co., 193 I1l.App. 50; Illinois Cent. 
R. Co. v. Ferrell, 108 Ill.App. 659; 
Heenan vy. Howard, 81 T1l.App. 629. 
See Kizer v. Walden, 96 Ill.App. 593 
[rev on other grounds 65 N.E. 116, 
198 Ill. 274] (holding that it is not 
reversible error in absence of show- 
ing of prejudice). 

Mass.—Chandler v. Prince, 109 N.E 
374, 221 Mass. 495; McCoy v. Jordan, 
69 N.E. 358, 184 Mass. 575; Kullberg 
v. O’Donnell, 33 N.E. 528, 158 Mass. 
405, 85 Am.S.R. 507. 


Mich.—WNational L., etc., Co. v. 
Omans, 100 N.W. 595, 137 Mich. 365. 


Minn.—Anderson  v. Minneapolis, 
St. P. & S) Sa:MeeRy..Co.,: 479 IN-W 
45, 146 Minn. 4380; Strite Governor 
Pulley Co. v. Lyons, 152 N.W. 765, 
129 Minn. 372; Humphrey v. Monida 
& Y. Stage Co., 131 N.W. 498, 115 
Minn. 18; Holland v. Sheehan, 119 N. 


i 


Knickerbocker 
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to give them in 


W. 217, 106 Minn. 545; Hudson y. Min- 
neapolis, ete., R. Co., 46 N.W. 314, 44 
Minn. 52. 

N.H.—Rizzoli v. Kelley, 
68 N.H. 3; Allen v. Aldrich, 29 N.H. 
63; Bassett v. Salisbury Mfg. Co., 
28 N.H. 4388; Milton School Dist. No. 
1 v. Bragdon, 23 N.H. 507; Shapley 
v. White, 6 N.H. 172. 

N.J.—Cooper v. Morris, 
48 N.J.Law 607. 

N.C.—Citizens’ Nat. Bank v. Flor- 
ida-Carolina Estates, 157 S.E. 424, 
200 N.C. 480; Biggs v. Gurganus, 67 
SHE 500; 152 NC. 173e 


R.I.—Alexander Bros. v. Gardiner, 
The eh ROE oa Ese 


44 A. 64, 


7 A. 427, 


S.C.—Goldsmith yv. Solomons, 33 
S.C.L. 296. 
Va.—Buntin v. Danville, 24 S.E. 


830, 93 Va. 200. But see Traders’, 
etce., Bank v. Black, 60 S.E. 743, 108 
Va. 59 (suggesting that better prac- 
tice is to have counsel present when 
further instructions are given, if it. 
can conveniently be done, although it 
was unnecessary to decide whether 
absence of counsel was reversible er- 
ror). 

Wis.—Walezakowski v. Milwaukee 
Electric Ry. & Light Co., 147 N.W. 20, 
157 Wis. 191; Meier v. Morgan, 52 N. 
W. 174, 82 Wis. 289, 338 Am.S.R. 39; 
Chapman v. Chicago, ete., R. Co., 26 
Wisi 1295.17) Am-eRie 81. 


[a] Reasons for rule.—(1) “It is 
the duty of the parties or their coun- 
sel to be present in court while it is 
open, after the trial of an action has 
been begun until it is concluded, and 
the presiding justice cannot be pre- 
vented from giving further instruc- 
tions to the jury because one or both 
of the parties or their counsel choose 
to absent themselves from the court 
while in session, and while the jury 
are deliberating upon the _ case.” 
Kullberg v. O’Donnell, 33 N.E. 528, 
158 Mass. 405, 407, 35 Am.S.R. 507. 
(2) “To hold otherwise would put it 
in the power of a party or his coun- 
sel, by absenting himself, to obstruct 
the business of the court, and would 
increase the risk of a verdict founded 
on an imperfect understanding of the 
principles of law applicable to the 


case.” Rizzoli v. Kelley, 44 A. 64, 68 
INVED. (3 
[b] Failure to notify court where 


counsel may be found.—Counsel who 
leave the place where the court is 
held without notifying the court 
where they may be _ conveniently 
found, and without making any ar- 
rangement for their being called when 
the jury shall return their verdict, or 
if they shall come before the court 
and request further instructions, are 
to be deemed to have waived their 
right to be present. Reilly v. Bader, 
48 N.W. 909, 46 Minn. 212. 


[ec] Practice of attempting to 
procure attendance of counsel com- 
mended, although the court is regard- 
ed as under no obligation to do so. 
Aerheart v. St. Louis, ete., R. Co., 99 
F. 907, 40 C.C.A. 171; Torque v. Car- 
rillo, 25° P. 526, 1° Ariz. 336; Illinois 
Cent. R. Co. v. Ferrell, 108 Ill.App. 
659; Hudson v. Minneapolis, ete., R. 
Co., 46 N.W. 314, 44 Minn. 52; Meier 
v. Morgan, 52 N.W. 174, 82 Wis. 289, 
338 Am.S.R. 39. 


17. =Ind.—Burroughs v. Se 
wes 
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of decisions is to the effect that, if the further in- 
structions are given in open court, it is not error 


the absence of oneal and with- 


out making an attempt to secure their presence ;*° 
but in a considerable number of jurisdictions it is 
well settled, sometimes by statute!’ or rule of prac- 


Searfoss v. Grissom, 155 N.E. 613, 85 
Ind.App. 691. See Livengood v. 
Wright, (App.) 180 N.E. 680 (holding 
absence of party, when verdict was 
returned and instructions reread, not 
reversible error where party volun- 
tarily absented himself after ample 
notice that the court would remain 
open to receive the verdict). 


Iowa.—Burton v. Neill, 118 N.W. 
302, 140 Iowa 141, 17 Ann.Cas. 532; 
Pee v. Fish, 1 Greene 406, 48 Am.D. 


Ky.—Goode v. Campbell, 14 Bush 
75; Rouss v. Reid, 12 Ky.L. 843. 


Neb.—Taulborg v. Andresen, 228 
N.W. 528, 119 Neb. 273, 67 A.L.R. 642. 


Ohio.—Hrovat v. Cleveland Ry. Co., 
180 N.E. 549, 125 Ohio St. 67; Krieger’s 
Cleaners & Dyers v. Benner, 175 N.E. 
857, 1238 Ohio St. 482 [aff 175 N.E. 867, 
38 Ohio App. 7]; Campbell v. Beckett, 
8 Ohio St. 210; Krieger’s Cleaners & 
Dyers v. Benner, 175 N.E. 871, 38 Ohio 
App. 18; Seagrave v. Hall, 10 Ohio 
CiINIChy 73955016) Ohio’ Cin Dec Aon 
Moravec v. Buckley, 9 Ohio Dec. (Re- 
print) 226, 11 Cine. L. Bul. 225. Contra _ 
Milius v. Marsh, 12 Ohio Dec. (Re- 
print) 765, 1 Disn. 512; Chambers v. 
Ohio L. Ins., ete., Co., 12 Ohio Dec. 
(Reprint) 650, 1 Disn. 327. 

Tex.—Monzingo v. Jones, (Civ. 
App.) 34 S.W.(2d) 662; Quigley v. 
GultwiCs &. SS. Ho Ry. Cos, Civ-Appe 
142 S.W. 633. But see Gillham v. St. 
Louis Southwestern Ry. Co. of Texas, 
(Civ.App.) 241 S.W. 512 (holding that 
Vernon’s Sayles Civ. St. Annot. [1914] 
art 1962, requiring further instruc- 
tions to be given in open, does not re- 
quire the presence of counsel). 


[a] Statute mere statement of 
common-law rule.—A statute provid- 
ing that, where the jury request in- 
formation on points of law, ‘they shall 
be conducted into court and the in- 
formation given in the presence of, 
or after notice to, the parties or their 
counsel, merely expresses the com- 
mon-law rule of proceeding to be ob- 
served by the court in giving further 
instructions to the jury. Campbell 
v. Beckett, 8 Ohio St. 210. 


[b] Statute applicable to instruc- 
tions on ccurt’s own motion although 
in terms applicable only where addi- 
tional instructions are given at re- 
quest of jury. Burton v. Neill, 118 N. 
W. 302, 140 Iowa 141, 17 Ann.Cas. 
532. 

[c] Ohio statute construed.— 
Gen. Code § 11452, providing that, if 
the jury disagree as to the testimony, 
or desire to be further informed on 
the law in the case, they shall re- 
quest the officer in charge to conduct 
them to the court ‘“‘which shall give 
the information sought upon matters 

of law, and also, in the presence of or 
| after notice to the parties or their 
counsel, may state its recollection of 
the testimony upon a disputed point,” 
is construed to require the presence 
of, or notice to, the parties or their 
counsel when the additional instruc- 
tion gives information upon matters 
of law as well as where the court 
gives its recolMection of the testi- 
mony. Krieger’s Cleaners & Dyers v.: 
Benner, 175 N.E, 857, 123 Ohio St. 482 
Laff 175 N.E. 867, 38 Ohio App. 7]. 

Contra Lehrer v. Cleveland R. Co., 20 
Ohio N.P.N.S. 481 


[d] Rereading of instructions is 
not within the scope of a statute re- 
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tice,!® that it is reversible error to give further 
instructions in the absence of, or without notice 


to, the parties or their counsel.!® 


is usually held not to apply if a reasonable attempt 
has been made to notify counsel or procure their 
if an attempt to procure their at- 
tendance would be impracticable ;?! 
to be present is waived by counsel voluntarily ab- 
senting themselves from the place of trial;*? 
if it is clearly apparent that no prejudice has re- 
Statements which 
simply direct the jury as to the proper way to make 


attendance ;”° 


sulted to the complaining party.?? 


quiring additional or further instruc- 
tions to be given in open court in 
presence of counsel or the parties. 
Kuykendall v. Johnson Funeral Par- 
lor, (Tex.Civ.App.) 38 S.W.(2d) 601. 


18. Macchia v. Ducharme, 117 A. 
651, 44 RI. 418. 


[a] Rule construed and annlied.— 
(1) A rule of practice providing that, 
before the trial judge shall give fur- 
ther instructions, he shall cause ab- 
sent attorneys to be notified, by send- 
ing notice to’ them, if within con- 
venient reach, and if the attorneys 
have left word where notice is to be 
sent, and cat be in court a certain 
length of time after the notice is sent, 
entitles an attorney complying with 
the rule to have notice sent to the 
designated address as a matter of 
right. Macchia v. Ducharme, 117 A. 
651, 44 RI. 418. (2) If counsel, 
upon leaving court, secures permis- 
sion of the judge to go to his office, 
which is within easy reach, and 
known to the judge, counsel is en- 
titled to notice under such a rule 
although he does not give the address 
of his office nor specifically request 
that he be called in case of further in- 


structions. Macchia v. Ducharme, 
supra. 
19. Ala.—Feibelman v. Manchester 


¥F. Assur. Co., 19 So. 540, 108 Ala. 180; 
Kuhl v. Long, 15 So. 267, 102 Ala. 
563. , 

Cal.—Redman v. Gulnac, 5 Cal. 148. 
But see Soukoian v. Cadillac Taxi Co., 
229 P. 1015, 68 Cal.App. 604 (holding 
that it was not reversible error that 
judge’s additional instructions were 
not audible to counsel, since coun- 
sel’s presence during the giving of 
such instructions was not indispensa- 
ble). : 

Ga.—Bryant & Lockett v. Simmons, 
74 Ga. 405. 

Miss.—Taylor v. Manley, 14 Miss. 
305. 

Mo.—Chouteau v. Jupiter IJron- 
Works, 7 S.W. 467, 94 Mo. 388; Nor- 
ton v. Dorsey, 65 Mo. 376; Berst v. 
Moxom, 145 S.W. 857, 163 Mo.App. 
123; Welsh v. Metropolitan St. R. Co., 
58 Mo.App. 528; Skinner v. Stifel, 55 
Mo.App. 9. 

N.Y.—Wheeler v. Sweet, 33 N.E. 
483, 137 N.Y. 435; Boerum v. Seymour 
Realty Co., 217 N.Y.S. 484, 127 Misc. 
577. 


Tenn.—Wade v. Ordway, 1 Baxt. 
229. 
[a] Absence of counsel must af- 


firmatively appear from  record.— 
Knapp v. Gamsby, 11 N.W. 204, 47 
Mich. 375. 


[b] Offer to give unsuccessful 
party exception, after verdict is ren- 
dered and the jury discharged, does 
not cure error of the court in giving 
additional instruction in the absence 
of counsel. Fillippon v. Albion Vein 
Slate CO. 691 5:Cty 400, 200 )U.S.. 76, 
63 L.Ed. 853 [rev 242 F. 258, 155 C.C, 
AL 98, cert gr 38 (SiCt. “12; 245. U.S. 


eS 


TRIAL 
This latter, rule 


if the right 


or 


648, 62 L.Ed. 530]; Feibelman v. 
Manchester F. Assur. Co., 19 So. 540, 
108 Ala. 180. 


[ce] Presence of agent or attorney 
recommended by absent counsel.—(1) 
Presence of the complaining party’s 
agent, who was not his legal counsel, 
does not obviate the error of giving 
additional instruction in the absence 
of counsel. Feibelman v. Manchester 
F. Assur. Co., 19 So. 540, 108 Ala. 180. 
(2) But where a party’s attorney, 
after submission of the case, volun- 
tarily leaves the place of trial with 
no intention of returning, and tells 
his client to employ a local attorney 
if further legal representation is 


» needed, the absence of the trial attor- 


ney, when further, instruetions are 
given to the jury, is not ground for 
reversal where both the party and the 
local attorney, recommended to him 
by the trial attorney, are present. 
Pettus v. Louisville & N. R. Co., 106 
So. 807, 214 Ala. 187. 


{[d] Beason for rule.—‘“‘When the 
court gives instructions either oral 
or written in the absence of counsel, 
the parties have neither the oppor- 
tunity to save their exceptions to such 
action at the time, nor have they the 
opportunity of offering additional in- 
structions in explanation of, or sup- 
plementing those of the court should 
they so desire.” Skinner v. Stifel, 55 
Mo.App. 9, 13. 


20. Mo.—McPherson v. St. Louis, 
etc., R. Co., 10 S.W. 846, 97 Mo. 253. 


N.J.—Cook v. Green, 6 N.J.Law 109. 


N.Y.—Cornish v. Graff, 36 Hun 160 
{aff 7 N.Y.Civ.Proc. 204]. 


Ohio.—Preston v. Bowers, 13 Ohio 
St. 1, 82 Am.D. 430; Malle v. Hayes, 
159 N.E. 116, 25 Ohio App. 506. 


Tex.—Texas & N. O. Ry. Co. v. Mar- 
tin, (Civ.App.) 32 S.W.(2d) 363. 

[a] Reason for rule.—‘‘There are 
grave objections of public policy 
against arresting judgments in such 
instances, upon the mere absence of 
counsel, after proper attempts by the 
court to secure their attendance, for 
this would enable counsel, by neglect- 
ing to attend court, or by voluntary 
and unreasonable.absence, to interfere 
unreasonably with the business of the 
court and further progress of the 
cause.” McPherson y. St. Louis, ete., 
R. Co., 10 S.W. 846, 851, 97 Mo. 253. 


21. Pettus v. Louisville & N. R. 
Co., 106, So. 807, 214 Ala. 187; Wig- 
ek v. Downer, 67 How.Pr. (N.Y.) 


22. Railway Express Agency v. 
Little, 50 F.(2d) 59, 75 A.L.R. 963: 
Cook v. Green, 6 N.J.Law 109; Texas 
& N. O. Ry. Co. v. Martin, (Tex.Civ. 
App.) 32 S.W.(2d) 363. See Hickman 
v. Talley, (Tex.Civ.App.) 8 S.W.(2d) 
267 (holding it error for the court, 
in absence of counsel, to withdraw 
issues originally submitted to jury 
and submit altogether new and dif- 
ferent issues, although when counsel 
left the court to depart from the coun- 
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ty seat where court was being held 
they stipulated that they would risk 
the jury with the judge and he could 
do what he thought was right in their 
absence). 


[a] Reason for rule.—‘“‘If counsel, 


knowing the law, voluntarily absent 
themselves from the court, and from 


cer 


up their verdict,?4 or which merely urge the jury 
to agree,?®> or which merely answer the jury’s in-— 
quiry as to whether any of the testimony of a cer- 
tain witness had been stricken,?® are not instruc-_ 
tions on any point of law within the meaning of a 
statute requiring instructions on any point of law 
to be given in the presence of, or after notice to, 
the parties or their counsel. 


[§ 840] F. Restating Evidence and Reading Min- 
utes of Testimony or Allegations of Pleadings to 
Jury.** The trial court may, in its discretion, per- 


s 


the county in which the court is sit- 


ting, and thus makes it impossible for 


the court to have them present for the 


purpose of considering and answering 


the jury’s request for additional in-- 
structions, the law does not contem- - 
plate that the court shall, in the face | 


of the statute, refuse to receive or 
consider the jury’s request presented 
as the law provides, nor to indefinite- 
ly hold the jury and their request 
waiting the return of counsel. The 
right of counsel to be present is one 
for their benefit, to be exercised at 
the convenience of the court and 
jury, and when counsel’s own volun- 
tary act, as here shown, prevents 
their exercising same, 


held that such right is waived.” 


it should be 


Texas & N. O. Ry. Co. v. Martin, (Tex. 


Civ.App.) 32 S.W.(2d) 3638, 368. 
23. 
386, 76 Cal. 230. 


Ga.—Boone vy. Lord, 144 S.E. 123, 
38 Ga.App. 397. 


Kan.—Karner vy. Kansas City Ble- 
yeees, R. Co., 109) PL 46765 182) Keane 


S.C.—MeCord v. Blackwell, 9 S.E. 
CTE SAS OO SN2. 5 a 14:08 


S.D.—In re Fleming’s Estate, 173 
N.W. 836, 42 S.D. 198. 


ohn oa ae v. Ordway, 1 Baxt. 


“ 


Tex.—Houston Compress Co. v. 
Houston Steel & Foundry Co., (Civ. 
App.) 22 S.W.(2d) 737. 


24. Tilley v. Montelius Piano Co., 
61 P. 488, 15 Colo.App. 204. See also 
Whitney v. Commonwealth, 77 N.E. 
516, 199 Mass. 531 (holding that a 
communication which does not affect 
the action or deliberations of the jury 
but which is merely a direction, given 
after they have reached an agree- 
ment, as to the proper way to exhibit 
and preserve their verdict on paper, 
may be made out of court and in the 
absence of counsel without being 
ground for reversal). Contra Hrovat 
v. Cleveland Ry. Co., 180 N.E. 549, 
125 OhioSt. 67. 


25. Ashford v. McKee, 62 So. 879, 
183 Ala. 620; Hutchins v. Haffner, 167 


P. 966, 63 Colo. 365, L.R.A.1918A, 1008; 
Burton v. Neill, 118 N.W. 302, 140 
Iowa 141, 17 Ann.Cas. 532. But see 


Burroughs v. Southern Colonization 
Co., (Ind.App.) 173 N.E. 716 (appar- 
ently to the contrary). 


26. Kenwood Lumber Co. vy. Arm- 
strong, 198 N.W. 521, 197 Iowa 1239. 
27. Cross references: 


Counsels’ right to read transcript or 
stenographer’s notes to jury see su- 
pra 8275. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cal.—Hughes v. Wheeler, 18 P. ; 


§ 840] 


mit the court stenographer to read excerpts from 
the evidence to the jury before they retire;?* and 
where counsel for a party, in his argument to the 
jury, makes an erroneous assertion as to what a 
witness has testified to, it is error for the court to 
refuse opposing counsel’s request to have the testi- 
mony of that witness read to the jury,?® While there 
is some authority to the effect that notes or minutes 
of the evidence cannot be read to the jury, after 
they have retired,*° unless with the consent, or at 
the request, of the parties,*! it is generally held, 
sometimes with statutory authority,?? that, where 
the jury, after retirement, return to court, with a 
request for information as to the evidence on an 
important point as to which they are in doubt, the 
trial court may, in its diseretion, permit the jury 
to rehear the testimony of a witness,?? or have 
the notes or minutes of the evidence on that point 
read to the jury,*4 or recapitulate the testimony,?® 
even without the consent, of the parties. 86 Tf there 
is no statute requiring it to be given, the court may 
properly refuse the jury’s request for information 
as to the evidence.*7 While it is not error for the 
court, on its own motion, to have read the testimony 
of another witness on the same point after the read- 
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ing of the particular testimony requested by the 
jury is completed,*® and it is said to be the better 
practice to have all the evidence on a point stated,*® 
the court, if it does not abuse its discretion, may 
state or have read only part of the testimony on 
a given point;*® and it has been held that the court 
may have the direct testimony of the witness read, 
and at the same time refuse to have the testimony 
on ecross-examination read as requested by counsel,*? 
or may properly order the reading of the evidence 
discontinued when the jury announce that they have 
heard all they desired;4? and, of course, the testi- 
mony of the witness on the point with which the 
jury are concerned may be read without reading 
the entire testimony of the witness.*® It has been 
held not an abuse of discretion for the court, where 
the jury, at their request and that of counsel, are 
brought in to hear the testimony of several wit- 
nesses read, to have the testimony of only one wit- 
ness vead and then state the substance of the tes- 
timony of the remaining witnesses.**4 


Necessity for presence of counsel. While there 
is authority for a contrary rule,*> the rule gen- 
erally formulated, sometimes by statute,*® is that 
the evidence should be read or restated only in the 


In criminal cases see Criminal Law 
Se 2559. 


Reopening case for further evidence 
see supra § 179. 


Sending minutes or stenographer’s 
notes of testimony to jury see su- 
pra § 825. 


28. Landers v. Hayes, 72 So. 106, 
196° Ala- 533. 


29. Carrano vy. Hutt, 105 A. 323, 93 
Conn. 106. 


30. Hersey v. Tully, 44 P. 854, 8 
Colo.App. 110; Padgitt v. Moll, 60 
S.W. 121, 159 Mo. 148, 81 Am.S.R. 
347, 52 L.R.A. 854. See also Fleming 
Ve Down, 25 NW. 52, 6% Lowa 505, 
56 Am.R. 354 (where the reporter 
went into the jury room and read the 
notes without the presence of either 
court or counsel). 

31. Hahn v. Miller, 14 N.W. 119, 60 
Towa 96; Quinn v. Metropolitan St. 
R. Co., 118 S.W. 46, 218 Mo. 545. 


[a] Reading part of evidence un- 
der agreement that all be read.— 
Where counsel agree to permit a wit- 
ness’ testimony to be read in the 
jury room if all of it is read, and the 
stenographer reads part of it to the 
jury, when they tell him that they 
have heard enough and exclude him 
from the jury room, his failure to 


read the rest of it is not prejudicial | 


error, it not appearing that the jury 
knew of the agreement that all of the 
testimony should be read. Quinn v. 
Metropolitan St. R. Co., 118 S.W. 46, 
218 Mo. 545. 


32. Merritt v. New York, etc., R. 
Co., 41 N.E. 667, 164 Mass. 440; Freez- 
er v. Sweeney, 21 P. 20, 8 Mont. 508. 


[a] Statute giving court power to 
give recollection of testimony, and 
passed before court stenographers 
were used, authorizes the court to 
require that testimony be read from 
shorthand notes of a stenographer. 
Cannon v. Griffith, 43 P. 829, 38 Kan. 
App. 506. ‘ 

33. Fulton Towboat Co. v. Pender- 
grass, 15 Ky.L. 208; Blackley v. Shel- 
don, 7 Johns. (N.Y.) 32, 34. 


34. Ala—E. D. Lanford Co. v. 
Buck, ios So. 418, 220 Ala. 190. 

Ga.—Roberts v. Atlanta Consol. St. 
R. Co., 30 S.E. 966, 104 Ga. 805, 806. 


Kan.—Cannon v. Griffith, 43 P. 829, 
3 Kan.App. 506. 


Ky.—Westerfield v. Baldwin, 16 Ky. 
L. 318. 

Mich.—Loose v. Deerfield Tp., 1532 
N.W. 9138, 187 Mich. 206. 

Neb.—Darner v. Daggett, 53 N.W. 
608, 35 Neb. 695. 


Tex.—American Nat. Bank of Wich- 
ita Falls v. Haggerton, (Civ.App.) 250 
S.W. 279; St. Louis, B. & M. Ry. Co. 
v. Lane, (Civ.App.) 248 S.W. 59, 


[a] Statute authorizing jury to 
have testimony of witness reproduced 
on a given point is only directory and 
does not exclude the court from hay- 


ing a fair or reasonable reproduction, 


made in some other way, as by read- 
ing the court reporter’s notes of the 
testimony of the witness. American 
Nat. Bank of Wichita Falls v. Hag- 


gerton, (Tex.Civ.App.) 250 S.W. 279. 
Contra Thompson v. Caldwell, (Tex. 
CINVGADD: Rpucee nea. (20) 020) -) Late 


(Commn.App.) 36 S.W.(2d) 999]. 


35. Wallrath.v. Bohnenkamp, 70 S. 
W. 1112, 97 Mo. ous 242. See Smith 
v. Ross, 31 App C.) 348 (holding 
that the objection by the losing party 
in a trial that the court, in respond- 
ing to the request by the jury that a 
portion of the evidence be stated to 
them, substituted his version or rec- 
ollection of the evidence for the rec- 
ollection of the jury, cannot avail 
such party on appeal, where it ap- 
pears that there is no variance he- 
tween the evidence as stated by the 
court to the jury and the evidence ap- 
pearing in the record on appeal). 


36. Bonderson v. Hovde, 184 N.W. 
853, 150 Minn. 175. 


37. Westgate v. Aschenbrenner, 39 
Ill.App. 263; Bonawitz v. De Kalb, 89 
N.W. 379, 2 Neb. (Unoff.) 534; Byrnes 
v.. News (York, etc, R. (Co 14° NVY- St: 
554 [rev on other grounds 21 N.E. 50, 
T1W3EN XY: 251, 4 L.RA. 1517; San An- 
tonio Traction Co. v. Badgett, (Tex. 
Civ.App.) 158 S.W. 803. But see Drew 
vy. Andrews, 8 Hun (N.Y.) 23 (holding 
that court should not have refused 
counsel’s request to give jury infor- 
mation of evidence as requested by 
them). 


[a] Rev. Code (1905) § 7027, 
ing the jury the right to require 


iv- 
ur- 


ther information as to the testimony 
in case of disagreement, is not vio- 
lated because the judge, who has left 
place of trial for Saturday evening 
and Sunday, replies to the jury’s re- 
guest for information as to the tes- 
timony that the testimony requested 
will be read at the opening of the 
court on Monday morning, although 
the jury return a sealed verdict with- 
out waiting for the testimony to be 
read on Monday. Auld v. Cathro, 128 
N.W. 1025, 20 N.D. 461, 32 L.R.A.N.S. 
71, Ann.Cas.1913A 90. 


38. Comstock’s Adm’r'v. Jacobs, 84 
A. 568, 86 Vt. 182. See Smith v. Ross, 
31 App.D.C. 348 (holding that, where 
the trial court, in response to a re- 
quest by the jury that certain por- 
tions of the evidence be read to them, 
reads more evidence than was re- 
quested, but such additidnal evidence, 
so read, was in favor of the losing 
party, he cannot be said to have been 
prejudiced). 


39. Byrne v. Smith, 24 Wis. 68. 


40. Salladay v. Dodgeville, 55 N.W. 
696, 85 Wis. 318, 20 L.R.A. 541; Byrne 
v. Smith, 24 Wis. 68. 


41. Texas Employers’ Ins. Ass’n v. 
Pierce, (Tex.Civ.App.) 254 S.W. 1019. 
But see Jenkins vy. Stephens, 231 P. 
112, 64 Utah 307 (where it was said 
that it is doubtful procedure to per- 
mit the reading of part only of a 
witness’ testimony bearing on a ques- 
tion when all of that witness’ testi- 
mony on the same subject, whether 
direct or cross, is not caused to be 
read). 


42. United States v. Hammond, 226 
F. 849 [rev 246 F. 40, 158 C.C.A. 266]; 
Miller v. Royal Flint Glass Works, 
30 A. 350, 172) Pa. 70: 


43. Texas & P. Ry. Co. v. Guidry, 
(Tex.Civ.App.) 9 S.W.(2d) 284; Amer- 
ican Nat. Bank of Wichita Falis v. 
ago aaa (Tex.Civ.App.) 250 S.W. 


44. Salladay v. Dodgeville, 55 N.W. 
696, 85 Wis. 318, 20 L.R.A. 541. 


45. Loose v. Deerfield Tp., 153 N. 
W. 913, 187 Mich. 206; Alexander 
Bros. v. Gardiner, 14 R.I. 15. 


46. Jenkins v. Stephens, 231 P, 112, 
64 Utah 307. 
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presence of, or after notice to, counsel;47 and non- 
compliance with this rule is reversible error,*® un- 
less it is clear that a correct verdict was rendered 


and no prejudice resulted.*® 


Reading allegations of pleadings.°° 
ror for the judge to read, at a juror’s request, the 
allegations of the complaint relating to the amount 
of damages claimed where the judge at the same 
time advises the jury that such allegations are de- 


nied.°1 


[§ 841] G. Urging or Coercing Agreement®?—1. 
When the jury are unable to agree 
upon a verdict, it is within the discretionary power 
of the trial court to urge them to make an earnest 


In General. 


47. Roberts v. Atlanta Consol. St. 
R. Co., 30 S.E. 966, 104'Ga. 805; Wes- 
terfield v. Baldwin, 16 Ky.L. 318; Ful- 
ton Towboat Co. v. Pendergrass, 15 
Ky.L. 208; Bartell v. State, 58 N.W. 
716, 40 Neb. 222: Bonawitz v. De 
Kalb, 89 N.W. 879, 2 Neb. (Unoff.) 
534. 

48. Welsh v. Metropolitan St. R. 
Co., 58 Mo.App. 528; Bartell v. State, 
58 N.W. 716, 40 Neb. 232. 


[a] Presumption in favor of regu- 
larity.—In the absence of anything 
, to the contrary in the record, it will 
be presumed that the trial judge fol- 
lowed the proper practice in this re- 
gard. Roberts v. Atlanta Consol. St. 
R. Co., 390 S.E. 966, 104 Ga. 805. 

49. Slack v. Stephens, 76 Pp. 741, 
19 Colo.App. 538. 

50. Sending pleadings out with ju- 
ry see supra § 822. 

51. Lincoln v. Williams, 6 P.(2d) 
563, 119 Cal.App. 498. 

52. Cross references: 

As ground for new trial in civil cases 

see New Trial § 122 
Coercion of jury by oflicer in charge 

see supra § 795. 

Further instructions after submission 

of cause see supra §§ 834-839. 


In criminal prosecutions see Criminal 
Law §§ 2553-2564. 


Instructions as to jury agreeing see 
supra § 528. 

Necessity that statements urging 
agreement be in presence of par- 
ties or counsel see supra § 563. 


Resubmission of cause on disagree- 
ment of jury see infra § 868. 


53. U.S.—Hill v. Wabash Ry. Co., 
1 F.(2d) 626. 

Ala.—Ashford v. McKee, 62 So. 879, 
183 Ala. 620; Phoenix Ins. Co. v. Moog, 
1 So. 108, 81 Ala. 335. 


Ark.—St. Louis, I. M. & S. Ry. Co. 
ve Carter, 164\S.W. 715, 11% “Ark, 272. 
St. Louis, I. M. & S. R. Co. v. Devaney, 
135 S.W. 802, 98 Ark. 83. 

Colo.—Hutchins v. Haffner, 167 P. 
966, 63 Colo. 365, L.R.A.1918A 1008; 
Strepy v. Stark, 5 P. 111, 7 Colo. 614. 


Conn.—Doty v. Smith, 67 A. 885, 80 
Conn. 245; Wheeler v. Thomas, 35 A. 
499. 67 Conn. 577; Clinton v. Howard, 
42 Conn. 294. 

Ga.—Davis v. Frederick, 118 S.E. 
206, 155 Ga. 809; Wooten v. Solomon, 
77 S.E. 375, 1389 Ga. 433; Austin v. 
Appling, 13 S.M. 955, 88 Ga. 54; Park- 
er v. Georgia Pac. R. Co., 10 S.B. 233, 
83 Ga. 539;. Allen v. Woodson, 50 Ga. 
53. 


Tll.—Brown v. Walker, 32 I1l.App. 
199. 

Iowa.—Shuck v. Conway, 186 N.W. 
858; Armstrong v. James & Co., 136 
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It is not er- 


effort to agree.°? 


* i | 


[§§ woud 


agreement.°+ 


version of the court;>* and it is universally held 


N.W. 686, 155 Iowa 562; Delmonica 
Hotel Co. v. Smith, 84 N.W. 906, 112 
Iowa 659; Niles v. Sprague, 13 Iowa 
198. 


Kan.—Sibley v. Kansas City Cotton 
Mills Co., 116 P. 889, 85 Kan. 256; 
Karner v. Kansas City Elevated R. 
Co., 109 P. 676, 82 Kan. 842; Moore 
v. Cass, 10 Kan. 288; Pacific R. Co. 
v. Nash, 7 Kan. 280. 


Ky.—Covington v. Bostwick, 82 S. 
W. 569, 26 Ky.L. 780; Asher Lumber 
Co. v. Lunsford, 32 S.W. 166} 17 Ky.L. 
559; Monroe v. Brann, 14 Ky.L. 764. 


Me.—Cowan v. Wmbagog Pulp Co., 
39 A. 340, 91 Me. 26; Emery v. Estes, 
31 Me. 155. 


Mich.—Vinton v. Plainfield Tp., 175 
N.W. 403, 208 Mich. 179; Holtquist v. 
O’Connell, 163 N.W. 53, 196 Mich. 484; 
Baker v. Mohl, 158 N.W. 187, 191 Mich. 
516; Richardson vy. Detroit & M. Ry. 
Co., 148 N.W. 397,. 182 Mich. 206; 
Pierce v. Rehfuss, 35 Mich. 53. 


Minn.—Converse v. Adleman, 190 
N.W. 340, 153 Minn. 306; Watson v. 
Minneapolis St. R. Co., 55 N.W. 742, 
53 Minn. 551. 


Mo.—Brickell v. Fleming, 281 S.W. 
951; Fairgrieve v. Moberly, 29 Mo. 
App. 141 

N.Y.—Conners v. Walsh, 30 N.E. 
59, 131 N.Y. 590 mem; Cadwell v. New 
Jersey Steamboat Co., 47 N.Y. 282 [aff 
56 Barb. 426]: White v. Calder, 35 
N.Y. 183, 33 How.Pr. 392; Wilson v. 
Manhattan R. Co., 20 N.Y.S. 852, 2 
Mise. 127 [aff 39. N.E. 495, 144 NY. 
ree Green v. Telfair, 11 How.Pr. 


N.C.—Nixon v. Buckeye Cotton Oil 
Co., 94 S.E. 410, 174 N.C. 730; Warlick 
vy. Plonk, 9 S.E. 190, 103’ N:C. 81. 


N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 186 N.W. 88, 23 N.Ds 246. 


Pa.—Girard Trust Co. v. Page, 127 
A. 458, 282 Pa. 174; Knickerbocker 
Ice Co. v. Pennsylvania R. Co., 97 A. 
1051, 263 Pa. 654. 


8.C.—Coleman v. Stevens, 117 S.F. 
305, 124 S.C. 8; Harper v. Abercrom- 
bie, 105 S.E. 749, 115 S.C. 360: Cald- 
well v. Duncan, 69 S.E..660, 87 S.C. 
331; Dover v. Lockhart Mills, 68 S.B. 
525, 86 S.C. 229; Nickles v. Seaboard 
ers Line R. Co., 54 S.E. 255, 74 S.c. 

Tex.—Owens v. Missouri Pac. R. 
Co., 4 S.W. 593, 67 Tex. 679: Northern 
Texas Traction Co. v. Brigance, 128 
S.W. 919, 61 Tex.Civ.App. 15; Hous- 
ton, etc., R. Co. v. Darwin, 105 S.W. 
825, 47 Tex.Civ. App. 219. 


Vt.—Covey v. Rogers, 
85 Vt. 308. 

Va.—Morris & Co. v. Alvis, 121 S. 
E. 145, 188 Va. 149; Smith v. Stanley, 
75 S.E. 742, 114 Va. ala re 


Wash.—Lindstrom v. Seattle Taxi- 


81 A. 1130, 


to be error for the court, by words or acts, to threat- 
en or attempt to coerce the jurors for the purpose 
of compelling them to render a verdict;°? although 
in early times coercive measures appear to have 


Especially may this be done 
where, from the character of the issues and the 
evidence, there can be little toleration of obvious 
and unreasonable obstruction to an 
But while the jury may be urged to agree, it is 
now well settled that they must be left free to act 
without any real or seeming coercion on the part 
of the court,®® or to feel that should they continue 
to disagree, they are not to be exposed to unrea- 
sonable inconvenience nor to receive the animad- 


cab Co.,.199 P. 289, 116 Wash. 307; 


J. L. Mott Iron Works v. Metropoli- 
tan Bank, 156 P. 864,90 Wash. 655. 
Wis.—Barlow v. Foster, 136 N.W. 
822, 149 Wis. 613; 
113 N.W. 680, 133 Wis. 391; 
Schultz, 34 N.W. 313, 69 Wis. 521. 
54. 
App. 141 


55. White v. Fulton, 68 Ga. 511. 


56. 
Y. 260 


57. _U.S.—Chicago & E. I. Ry. Co. 
v. Sellars, 5 F.(2d) 31. 


' Ala.—Pheenix Ins. Co. v. Moog, 1 


So. 108, 81 Ala. 335. 


Ark.—Simonson v. Lovewell, 175 S. 
W. 407, 118 Ark. 81; O’Neal v. Rich=- 
ardson;, 92..S.W. 1117, 78 Ark. We32% 


Cal.— Mahoney v. San Francisco, 
ete» He Co., 42 P. 968, 110 Cal. 471, 43 


Colo.—Fairbanks, Morse & Co., v. 


Weeber, 62 P. 368, 15 Colo.App. 268) 


Ga.—Spearman vy. Wilson, 44 Ga. 
473; Peavy v. Clemons, 73 S.E. 756, 
10 Ga. App. 507. 

Ill.—Lively v. 

417. 


Ind.—Terre Haute, etc, R. Co. v. 
Jackson, 81 Ind. 19; Picken v. Miller, 
108 N.E. 968, 59 Ind.App. 115. 

Iowa.—Clemens v. Chicago, R. I. & 
ype Co., 144 N.W. 354, 163 Iowa 


Ky.—Randolph v. Lampkin, 14 S.W. 


538, 90 Ky. 551, 12 Ky.L. 517, 10 L.R. 
A. 87. ; 


v. 
85 N.E. 487, 


Mass.—Highland Foundry Co. 
New York, etc., R. Co., 
199 Mass. 403. 


Mich.—Stoudt v. Shepherd, 41 N.W. 
696, 73 Mich. 588; Goodsell v. Seeley, 
yaa" N.W. 44, 46 Mich. 623, 41 Am.R. 


Minn.—Mar v. Shew Fan Qui, 122 
ae 321, 108 Minn. 441, 133 Am.S.R. 


Miss.—Vicksburg Bank v. Moss, 63 
Miss. 74. 


—) Missouri Pac. R. 
Co., 30 S.W. 170, 128 Mo. 617; Brooks 
v. Barth, W1-S-W. 1098, 98 Mo.App. 
89; Fox v. Union Depot Cox 
App. 593, 


N.H.—Ahearn v. Mann, 60 N.H. 472. 


N.Y.—Cranston v. New York Cent., 
ete., R.Co., 9) NB. 500; 1038) NoYoueaees 
McCarthy v. Odell, 195 N.Y.S. 80, 202 
App.Div. 784; Hagen v. New York 
Cent., etc., R. Co., 80 N.Y.S. 580, 79 
App.Div. 519; Twiss v. Lehigh Val- 
ley R. Co., 70 N.Y S. 241, 61 App.Div. 
286, 10 N.Y.Ann.Cas. 88; Dominick vi 
Hill, 6 Nive St7 329; Levinson v. Zip- 
kin, 119 N.Y.S. 680, 65 Mise. 208; Fisk 
Rubber Co. v. Times Square Automo- 
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For later cases, developments and changes in the law see Anzotaticnus, same title and section number, " 


Seivevt v. Galvin, 
Giese v._ 


Fairgrieve v. Moberly, 29 Mo. 


Green vy. Telfair, 11 How.Pr.N. 


Pr 


Sexton, 35 IllApp. 


7 Mo. 
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been resorted to to compel agreement.®’ Coercive 
statements or remarks will vitiate the verdict where 
it appears probable that the jury were improperly 
influenced ;°® but there will be no reversal where 
the evidence is of such character that the court 
might take the case from the jury and direct a ver- 
dict.°° The fact that the jury return with a ver- 
dict within a short while after being properly urged 
to agree by the court has no more tendency to show 
that something improper was said by the court than 
that the jury’s previous inability to agree has been 
due to giving the case due and thorough delibera- 
tion.®? 


Urging jury to hasten verdict. If no prejudice ap- 
pears probable, it is not reversible error because the 
court directs the jury to hasten in reaching their 
verdict. ®? 


Time allowed to jury to deliberate before being 
urged.°* The period of time which shall be per- 
mitted to elapse before the jury are recalled and 
urged to agree rests largely in the discretion of the 
trial court which will not be interfered with if the 
time allowed the jury to deliberate is not unreason- 
ably short.*4 


Withdrawal of coercive remarks. Where remarks, 
which might be construed as of a coercive nature, are 
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explicitly withdrawn, there is no available error.** 


[§ 842] 2. Statements or Acts Regarded as Prop- 
er and Noncoercive. Preliminary to urging the jury 
to agree the court may properly inquire of them 
the reasons for their failure to agree,** and ask 
them if there is a probability of their agreeing,®? 
and in what proportion they are divided.*8 The 
court may properly suggest the desirability of the 
jury reaching an agreement upon a verdict,®® and 
state that it will send them back to reconsider the 
case and see if they can reach a verdict.7° In urg- 
ing them to agree the court may properly advise 
the jury that while they should not surrender any 
conscientious opinion founded on the evidenee,*! it 
is their duty to argue with each other, listen to each 
other, reconcile their differences of opinion, and 
reach an agreement if they ean conscientiously do 
so,** they should lay aside all pride of judgment,7? 
that each juror should reéxamine for himself the 
grounds of his opinion,’* and that they should con- 
sider their differences in a spirit of fainess and 
candor,*> with an honest desire to arrive at the 
truth and with the view of arriving at a verdict.7® 
Although there are cases which display a tendency 
strictly to limit the extent to which such sugges- 
tions can go,’7 it is often held that, if the jury are 
cautioned that they need not surrender their con- 


Western & A. R. Co., 99 S.E. 56, 23 


bile Co., 119 N.Y.S. 682. 

N.C.—Trantham vy. Elk Furniture 
Co., 140 S.E. 300, 194 N.C. 615. 

Pa.—Miller v. Miller, 41 A. 277, 187 
Paw 7 2: 

S.C.—Fairey v. Haynes, 91 S.E. 976, 
HONS. Co 415t ; 

Tenn.—Hancock v. Elam, 3 Baxt. 
33; Taylor v. Jones, 2 Head 565. 

Tex.—Hunter v. Hunter, (Civ.App.) 
187 S.W. 1049; Houston, etc., R. Co. v. 
Darwin, 105 S.W. 825, 47 Tex.Civ.App. 
219; Sargent v. Lawrence, 40 S.W. 
1075, 16 Tex.Civ.App. 540. 

Va.—Buntin v. Danville, 24 S.E. 830, 
93 Va. 200. 

Wis.—Hodges v. O’Brien, 88 N.W. 
901, 113 Wis. 97. ; 

58. 3 Blackstone Comm. p 375. 

59. Cal.—Mahoney v. San Francis- 
co, ete., R. Co., 42 P. 968, 43 P. 518, 
110 Cal. 471. 

Tll.—Lively v. Sexton, 35 Ill.App. 
417. 

Minn.—Mar v. Shew Fan Qui, 122 N. 
W. 321, 108 Minn. 441, 1383 Am.S.R. 
460. 

Mo.—McPeak v. Missouri R. Co., 30 
S.W. 170, 128 Mo. 617. 

N.Y.—McCarthy v. Odell, 195 N.Y. 
S. 80, 202 App.Div. 784; Hagen v. New 
York Cent., etc., R. Co., 80 N.Y.S. 580, 
79 App.Div. 519. 

Pa.—Miller v. Miller, 41 A. 277, 187 
Pa. 572. 3 

S.C.—Fairey v. Haynes, 91 S.E. 976, 
LOS el LS. 

Tex.—Sargent v. Lawrence, 40 S.W. 
1075, 16 Tex.Civ.App. 540. 

60. W. B. Grimes Dry-Goods Co. 
v. Malcolm, 58 F. 670, 7 C.C.A. 426 
fiaff.in, 17 S.Ct. 158, 164 U.S. 488, 41 
L.Ed. 524]. : 

61. Terry v. Richardson, 116 S.E. 
is las Cas Loe 

62. Roach v. T. J. Moss Tie Co., 
71 S.W. 2,°24 Ky.L. 1222. 

63. Length of deliberations gen- 
erally see supra § 808. 

64. Hill v. Wabash Ry. Co. 1 F. 
(2d) 626; Gambo v. F. M. Dugas & 


Son, 89 S.E. 679, 145 Ga. 614. 

[a] Time held not nunreasonable.— 
(1) Six and one half hours after jury 
had retired to deliberate. Hill v. 
Wabash Ry. Co., 1 F.(2d) 626. (2) 
Two hours. Gambo v. F. M. Dugas 
& Son, 89 S.E. 679, 145 Ga. 614. 

65. Prince v. Lowell Electrie Light 
Corp., 87 N.E. 558, 201 Mass. 276. 


66. St. Louis, etc., R. Co. v. Bish- 
ard, 147 F. 496, 78 C.C.A. 62; Hous- 
ton y. Ladies’ Union Branch Assoc., 13 
S.E. 634, 87 Ga. 203; Rawlings v. 
Anheuser-Busch Brewing Assoc., 95 
N.W. 792, 1 Neb. (Unoff.) 555. 


67. Central R. Co. v. Neighbors, 10 
S.E. 115, 83 Ga. 444; Dalton Fruit & 
Produce Co. v. Puryear, 96 S.E. 344, 
22 Ga.App. 489; Dover v. Lockhart 
Mills, 68 S.BE. 525, 86 S.C. 229. 


68. Dalton Fruit & Produce Co. 
v. Puryear, 96 S.E. 344, 22 Ga.App. 
489; Winn v. Ingram, 59 S.E. 7, 2 Ga. 
App. 757; Northern Texas. Traction 
Co. v. Brigance, 128 S.W. 919, 61 Tex. 
Civ.App. 15. Contra St. Louis, etc., 
R. Co. v. Bishard, 147 F. 496, 78 C. 
G.A. 62; 

69. Parks v. Town of Laurens, 133 
N.W. 1054, 158 Iowa 567; Dover v. 
Thee Mills, 68 S.B. 525, 86 S.C. 
229. 


70. Davis v. Frederick, 118 S.E. 
206, 155 Ga. 809; Southern R. Co. v. 
Fleming, 57 S.E. 481, 128 Ga. 241, 10 
Ann.Cas. 921; Winn v. Ingram, 59 S 
E. 7, 2 Ga.App. 757; Scarlotta v. Ash, 
103 N.W. 1025, 95 Minn. 240, 243; 
Girard Trust Co. v. Page, 127 A. 458, 
282 Pa. 174; Knickerbocker Ice Co. v. 
Pennsylvania R. Co., 97 A. 1051, 253 
Pa. 54. 

71. Covington v. Bostwick, 82 S.W. 
569, 26 Ky.L. 780; Baker v. Mohl, 158 
N.W. 187, 191 Mich. 516; Warlick v. 
Plonk, 9 S.B. 190, 103 N.C. 81; Knick- 
erbocker Ice Co. v. Pennsylvania R. 
Go:, 97 A. 1051, 253 Pa. -54. 


72. U.S.—Hill v. Wabash Ry. Co., 
1 F.(2d) 626. / 

Colo.—Hutchins v. Haffner, 167 P 
966, 63 Colo. 365, L.R.A.1918A 1008. 

Ga.—Gambo v. F. M. Dugas & Son, 
89 S.E. 679, 145 Ga. 614; Hvitt v. 


Ga.App. 589; Dalton Fruit & Produce 
rae v. Puryear, 96 S.E. 344, 22 Ga.App. 
Iowa.—Armstrong v. James & Co., 
136 N.W. 686, 155 Iowa 562. ~ 
Mich.—Bentley v. Shifflet, Cumber 
& Co., 213 N.W. 152, 238 Mich. 5; Vin- 
ton v. Plainfield Tp., 175 N.W. 403, 208 
Mich. 179; MHoltquist v. O’Connell, 
163 N.W. 53, 196 Mich. 484; Baker v. 
Mohl, 158 N.W. 187, 191 Mich. 516. 


N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 136 N.W. 88, 23 N.D. 246. 

Pa.—Girard Trust Co. v. Page, 127 
A. 458, 282 Pa. 174; Knickerbocker 
Ice Co. v. Pennsylvania R. Co., 97 A. 
1051, 253 Pa. 54. 


S.C.—Harper v. Abercrombie, 105 
S.B 749>" 105 SiC. 3605) Caldwellit-ve 
Duncan, 69 S.E. 660, 87 S.C. 331. 

Tex.—Fleck v. Missouri, K. & T. 
A Co. of Texas, (Civ.App.) 191 S.W. 

Wash.—J. L. Mott Iron Works vy, 
Metropolitan Bank, 156 P. 864, 90 
Wash. 655. 

73. Armstrong v. James & Co., 136 
N.W. 686, 155 lowa 562; Burton v. 
Neill, 118 N.W. 302, 140 Iowa 141, 17 
Ann.Cas. 532; Heltquist v. O’Connell, 
163 N.W. 538, 196 Mich. 484; Warlick 
v. Plonk, 9 S.E. 190, 103 N.C. 81. 

74 Frandsen v. Chicago, etc. R. 
Co., 36 Iowa 372. But see Dominick 
v. Hill, 44 Hun 622, 6 N.Y.St. 329, 333 
(where an instruction that ‘no juror 
should make up his mind that he will 
stand by his opinion forever, that he 
will listen to no suggestion of his fel- 
lows, but simply stand in his traces 
and remain there stalwart and stol- 
id” was held to be error). 


75. Burton v. Neill, 118-N.W. 302, 
140 Iowa 141, 17 Ann.Cas. 532; lLa- 
throp v. Fargo-Moorhead St. Ry. Co., 
1386 N.W. 88, 23 N.D. 246. 

Covington v. Bostwick, 82 S. 
W. 569, 26 Ky.L. 780; Warlick v. 
Plonk, 9 S.E. 190, 103 N.C. 81. 

77. Simonson vy. Lovewell, 175 S. 
W. 407, 118 Ark. 81; Picken v. Miller, 
108 N.E. 968, 59 Ind.App. 115; Mt. 
Hamill State Say. Bank y. Hughes, 
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seientious convictions, it is proper for the court to 
advance suggestions to the effect that, if a minority 
differ in their views from a large number of their 
fellows, such difference of: opinion should induce 
the minority to doubt the correctness of their judg- 
ment and lead them to reconsider and reéxamine 
the basis for their judgment to determine whether 


or not they have been mistaken.7® 


agreeing the jury may properly be reminded of the 
expense of a disagreement to the state or county,*® 


195 IV.W. 589, 196 Iowa 861; Clemens 
We Chicazo,. Re in & ©. Ry. Cour144 
N.W. 354, 163 Iowa 499. But see Arm- 
strong v. James & Co., 136 N.W. 686, 
155 Iowa 562 (apparently overruled 
by later’ Iowa cases cited above). 


{a] Suggestions of this nature 
held to go too far.—(1) “If, when you 
have discussed the case, you find that 
a large majority of the jury is for 
one side or the other, as the case 
may be, and a few for the opposite 
side, then the minority ought to con- 
sider very carefully whether or not 
they are right and the others are 
wrong before they finally conclude to 
report a mistrial.’’ Simonson vy. 
Lovewell, 175 S.W. 407, 410, 118 Ark. 
81. (2) “Litigation is very expen- 
sive to the parties, as well as to the 
county, and the state expects you to 
do your duty conscientiously and 
faithfully. I have no right to ask 
any juror to yield up his conscien- 
tious and settled convictions as to the 
evidence, and J do not ask you to do 
that, but if this jury is being detained 
from a verdict by any one man or any 
two men, then it is a matter for those 
in the minority, in view of the fact 
that the other members of the jury, 
who are equally as honest, and whose 
judgment is equally as good, take a 
different view of the evidence, to seri- 
ously consider whether his or their 
own judgment might not be mistak- 
en. All business transactions are 
done upon the theory of listening to, 
and, in proper cases, yielding to, the 
views of others, if they are sound, 
or reasonably so. In a civil case, a 
jury should approach the solution 
of the question in that spirit.” , Pick- 
en v. Miller, 108 N.E. 968, 970, 59 Ind. 
App alloy (oO), And if canny sof “the 
jurors differ in their view of the evi- 
dence from a larger number of their 
fellow jurors, such difference of opin- 
ion should induce the minority to 
doubt the correctness of their views.” 
Mt. Hamill State Sav. Bank v. 
Hughes, 195 N.W. 589, 196 Iowa 861. 
- 78. U.S.—Hill v. Wabash Ry. Co., 
1 F.(2d) 626; Lehigh Valley R. Co. v. 
Allied Machinery Co. of America, 271 
EF. 900 [cert den 41 S.Ct. 625, 256 U.S. 
704, 65 L.Ed. 1180, and error dism 
42 S.Ct. 93, 257 U.S. 614, 66 L.Ed. 398]. 

Colo.—Hutchins v. Haffner, 167 P. 
966, 63 Colo. 365, L.R.A.1918A 1008. 


Hawaii.—Marks Const. Co. v. Mas- 
er, 30 Hawaii 163. 

Minn.—Gibson v. Minneapolis, ete., 
R. Co., 56 N.W. 686, 55 Minn. 177, 43 
Am.S.R. 482. 


N.H.—Ahearn y. Mann, 60 N.H. 4738. 


N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 136 N.W. 88, 23 N.D. 246. 


Pa.—Girard Trust Co. v. Page, 127 
A. 458, 282 Pa. 174. 


[a] Thus the jury may be told: 
“While no juror is required to yield 
his honest and well settled convic- 
tions to the judgment of others for 
the sake of reaching a verdict, it is 
the duty of a juror, when he finds 
himself differing with the majority 
of his fellows, equally honest and 
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the parties was 


As reasons for 


capable as himself of judging of the 
weight of evidence to examine thor- 
oughly and carefully the ground of 
his own opinion, to see if his judg- 
ment is well founded and his conclu- 
sion sustained by the evidence in the 
ease. The fact that a juror finds his 
judgment opposed to the judgment 
of a majority of the panel ought to 
induce him, aS a reasonable man, so 
far to doubt the correctness of his 
own views as to weigh carefully the 
opinions of his associates, and the 
arguments and reasons upon which 
they are founded; and if, upon due 
consideration, he is convinced that 
they are probably right and he is in 
error, it is his duty to agree with 
them. But if after making such ex- 
amination the views of the juror re- 
main unchanged, his duty and his 
oath require him to follow his own 
convictions, and he ought not to sac- 
rifice his judgment to the opinions 
of the majority for the sake of una- 
nimity, however desirable that may 
Des Ahearn v. Mann, 60 N.H. 472, 
473. 

79. U.S.—Lehigh Valley R. Co. v. 
Allied Machinery Co. of America, 271 
F. 900 [cert den 41 S.Ct. 625, 256 U.S. 
704, 65 L.Ed. 1180, and error dism 42 
S.Ct. 93, 257 U.S. 614, 66 L.Ed. 398]. 
seer sees v. Howard, 42 Conn. 


Ga.—Atlanta SOWawke. Rs Com Vv. 
Reese, 110 S.E. 750. 


Hawaii.—Marks Const. Co. v. Mas- 
er, 30 Hawaii 168. 

Iowa.—Armstrong y. James & Co., 
136 N.W. 686, 155 Iowa 562. 


Kan.—Sibley v. Kansas City Cotton 
Mills Co., 116 P. 889, 85 Kan. 256. 
Ky.—Covington v. Bostwick, 82 S. 
W. 569, 26 Ky.L. 780. 
Mich.—Holtquist v. O’Connell, 163 
N.W. 53, 196 Mich. 484; Kelly v. Em- 
ery, 42 N.W. 795, 75 Mich. 147. 
Minn.—Watson y. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 551. 
S.C.—Nickles v. Seaboard Air Line 
R. Co, 74 S.C. 102, 54 8.256. 
Tex.—Fleck v. Missouri, K. & T. Ry. 
Co. of Texas, (Civ.App.) 191 S.W. 386. 
But see Missouri, K. & T. Ry. Co. of 


Texas v. Barber, (Commn.App.) 209 
S.W. 394 [rev (Civ.App.) 163 S.W. 
116]; Baldwin v. Morton, (Civ.App.) 


19 S.W.(2d) 948 (both holding it im- 
proper to suggest the avoidance of 
additional expense to the county as 
a reason for agreeing on the ground 
that the jurors should be allowed to 
pass upon issues submitted for their 
determination without having any 
matter pressed upon them for consid- 
eration, other than the evidence intro- 
duced upon the trial and the law gov- 
erning the same, given in the charge 
of the court). 


See Little Rock R., ete., Co. v. New- 
man, 92 S.W. 864, 77 Ark. 599 (hold- 
ing it improper for the court to state 
that the amount involved in the case 
is small and that it costs the county 
more to try the case than is involved 
to either of the litigants). 


[§ 842 


or to the parties,8° that the jury’s services are 
needed in other ecases,8! the number of times the 
case has been on trial,®? the length of time con- 
sumed in the trial, or in previous trials of the same 
case,®? the importance of the case,°* that one of 


entitled to a verdict and that a 


disagreement would be a denial of justice,°® the 
necessity for a decision of the case by some jury,*® 
and the probability of their being able to decide the 
case as well as any other jury.87 Records of previous. 


so. Ala.—Phcenix Ins. Co. v. Moog, 
1 So. 108, 81 Ala. 335. 

Ill.— Brown v. Walker, 32 Ill.App. 
199. f 

Iowa.—Burton v. Neill, 118 N.W. 
302, 140 Iowa 141, 17 Ann.Cas. 5323. 
Delmonica Hotel Co. v. Smith, 84 N. 
W. 906, 112<Iowa 659. 

Ky.—Covington v. Bostwick, 26 Ky. 
L. 780, 82 S.W. 569. 

Mich.—Holtquist v. O’Connell, 1638 
N.W. 53, 196 Mich. 484; Kelly v. Em- 
ery, 42 N.W. 795, 75 Mich. 147; Pierce 
v. Rehfuss, 35 Mich. 53. 

Minn.—Watson vy. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 551. 


Mo.—Fairgrieve v. Moberly, 29 Mo. 
App. 141. 
‘ N.Y.—Green v. Telfair, 11 How.Pr. 
60. 

Tex.—Fleck v. Missouri, K. & T. Ry. 
Co. of Texas, (Civ.App.) 191 S.W. 386. 


Vt.—Covey v. Rogers, 81 A. 1130, 
85 Vt. 308. 

[a] Where liability is admitted, 
it is not improper for the court ta 
state, on disagreement of the jury, 
that plaintiff must have a verdict, 
that the only question was as to 
amount, and that the only effect of a 


mistrial would be to put defendant 


costs. Connors’ v. 
TST N DY <0 Ooms 


to additional 
Walsh, 30 N.E. 59, 
Silv.A. 24. 

81. Ashford v. McKee, 62 So. 879, 
183 Ala. 620; Dover v. Lockhart Mills, 
68 S.E. 525, 86 S.C. 229. 


82. Machomich Mercantile Co. v. 
Hickey, 140 P. 63, 15 Ariz. 421; Niles 
v. Sprague, 13 Iowa 198; Kelly v. 
Emery, 42 N.W. 795, 75 Mich. 147; 
Owens v. Missouri Pac. R. Co., 4 S.W. 
593560 Les. 679. 


83. Ala.—Ashford v. McKee, 62 So. 
879, 188 Ala. 620; Phoenix Ins. Co. v. 
Moog, 1 So..108, 81 Ala. 335. 


Ga.—Davis v. Frederick, 118 S.E. 
206, 155 Ga. 809. 


Ky.—Shely v. Shely, 47 S.W. 1071, 
20 Ky.L. 1021. 


Mich.—Kelly v. Emery, 42 N.W. 795, 
75 Mich. 147. 


Pa.—Girard Trust Co. v. Page, 127 
A. 458, 282 Pa. 174; Knickerbocker 
Ice Co. v. Pennsylvania R. Co., 97 A. 
LOS 1. 253 Pa, 54. 


S.C.—Coleman v. Stevens, 117 S.E. 
305, 124 S.C. 8. 


84 Allen v. Woodson, 50 Ga. 53. 


85. Converse v. Adleman, 190 N.W. 
340, 153 Minn. 306; Barlow v. Foster, 
136 N.W. 822, 149 Wis. 613. 


86. Delmonica Hotel Co. v. Smith, 
84 N.W. 906, 112 Iowa 659; Covington 
v. Bostwick, 82 S.W. 569, 26 Ky.L. 
780; Terry v. Richardson, 116 S.E. 273, 
123 S.C. 319; Nickles v. Seaboard Air 
Line R. Co, 54 Sih. 255, 174 S/Crlo02s 
Northern Texas Traction Co. v. Brig- 
ance, 128 S.W. 919, 61 Tex.Civ.App. 15, 

87. Ga.—Davis v. Frederick, 118 S, 
E. 206, 155 Ga. 809; Gambo v. F. M. 
Dugas & Son, 89 S.E. 679, 145 Ga. 614; 
Austin v. Appling, 13 S.E. 955, 88 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


er 
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§§ 842-843] 


juries as to agreements may properly be referred 
to,8S and it is not error to state that there have 
been no mistrials since the beginning of the trial 
not coercion for 
the court to inform the jury that their verdict must 
An instruction that if the evi- 
dence does not show that the party having the af- 
firmative of the issue is entitled to the verdict the 
jury must find against that party is not coercive 
or erroneous as a direction to the jury that, if as 
a body they could not agree on a verdict in favor 
of the party having the affirmative, they should all 
unite in a verdict for the other party.®? 

[§ 843] 8. Coercive and Improper Statements or 


In telling the jury of their duty to agree 
the court must be careful not unduly to impress 


judge’s administration.s’® It is 


be unanimous.?° 


Acts.°2 


. 


54; Parker v. Georgia Pac. R. Co., 
10 S.E. 233, 83 Ga. 539. 

Ky.—Shely v. Shely, 47 S.W. 1071, 
20 Ky.L. 1021. 

N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 136 N.W. 88, 23 N.D. 246. 

$.C.—Coleman v. Stevens, 117 S.E. 
205, 124 S.C. 8. 

Wis.—Barlow vy. Foster, 
822, 149 Wis. 613. 

But see McCarthy v., Odell, 195 N.Y. 
S. 80, 202 App.Div. 784 (holding it 
error to tell the jury: “It is not like- 
ly that we will have in this county a 
jury as competent and as impartial 
to try this caSe as you are’”’). 


88. Doty v. Smith, 67 A. 885, 80 
Conn. 245. 


89. White v. Fulton, 68 Ga. 511; 
‘Caldwell v. Duncan, 69 S.E. 660, 87 
mu. Sod. 


90. Leedy v. Hoover, 125 N.W. 394, 
160 Mich. 449. 


91. Karner v. Kansas City Elevat- 
ed R: Co., 109 P. 676, 82 Kan. 842. 


92. Detention of jury after they 
have announced disagreement see 
supra § 808. 


93. U.S.—Chicago & E. I. Ry. Co. 
wiusellars, 5 E.(2d) 31; St. »Louis, 
etc., R. Co. v. Bishard, 147 F. 496, 78 
C.C.A. 62. 

Ark.—Simonson v. Lovewell, 175 S. 
W. 407, 118 Ark. 81; St. Louis, I. M. 
& S. Ry. Co. v. Carter, 164 S.W. 715, 
111 Ark. 272. 


136 N.W. 


Cal.—Mahoney vy. San Francisco, 
éte., R. Co., 42 P.'968, 43 BP. 518; 110 
Ca). 471. 


Ga.—Alabama Great Southern R. 
Cor eve, Daftron, “71 Sib> 799; 136 Ga. 
555; Peavy v. Clemons, 73 S.E. 756, 
10 Ga.App. 507. 

Hawaii.—Marks Const. Co. v. Maser, 
30 Hawaii 163. 

Ind.—Churchill v. Woodruff, 118 N. 
E. 136, 66 Ind.App. 241; Picken v. 
Miller, 108 N.B. 968, 59 Ind.App. 115. 


Iowa.—Mt. Hamill State Sav. Bank 
v. Hughes, 195 N.W. 589, 196 Iowa 
861; Clemens v. Chicago, R. I. & P. 
Ry. Co., 144 N.W. 354, 163 Iowa 499. 


Kan.—Shouse v. Consolidated Flour 
Mills Co., 277 P. 54, 128 Kan. 174, 64 
A.L.R. 606. 

Ky.—Randolph v. Lampkin, 14 S.W. 
538, D0 Kay. Dol, 5S, ao Ky 61,75) 10 
L.R.A. 87, 

Mich.—Goodsell v. Seeley, 10 N.W. 
44, 46 Mich. 623, 41 Am.R. 183. 

Mo.—McPeak v. Missouri R. Co., 30 
S.W. 170, 128 Mo. 617. 

N.Y.—Cranston v. New York Cent., 
ete, R. Co., 9 N.E. 500, 103 N.Y. 614; 
Dominick y. Hill, 6 N.Y.St. 329, 44 
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an agreement. 


Hun 622. 


Pa.—Miller v. Miller, 41 A. 277, 187 
Pa. 572. 


S.C.—Terry v. Richardson, 116 S.E. 
oar 1238 SsC, 39. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Barber, (Commn.App.) 209 
S.W. 394 [rev (Civ.App.) 163 S.W. 
116]; Sunshine Oil Corporation v. 
Randals, (Civ.App.) 226 S.W. 1090; 
Pecos & N. T. Ry. Co. v. Finklea, (Civ. 
App.) 155 S.W. 612; Sargent v. Law- 
oe. 40 S.W. 1075, 16 Tex.Civ.App. 


Wash.—Lindstrom v. Seattle Taxi- 
cab Co., 199 P. 289, 116 Wash. 307. 


{a] Statements held erroneous.— 
(1) Suggestions to the effect that if 
there was a considerable majority on 
one side, and a small minority on the 
other, the minority ought to yield and 
agree with the majority. Simonson 
v. Lovewell, 175 S.W. 407, 118 Ark. 
81; Marks Const. Co. v. Maser, 30 
Hawaii 163; Picken vy. Miller, 108 N. 
EK. 968, 59 Ind.App. 115; Sargent v. 
Lawrence, 40 S.W. 1075, 16 Tex.Civ. 
App. 540. (2) “There is no con- 
science in the case. It is not a ques- 
tion of conscience at all. It is simply 
a question of judgment. Now, 
I say that sometimes the minority on 
a jury must yield their judgment in 
order to get a verdict.” Miller v. 
Miller; 44) A. 277,279, 18% -Pa.w572.. (3) 
“If I were a juror, and quite a large 
proportion of my fellows were against 
me, and I was standing out, and I 
thought that they were honest and 
fair, the first thing I would do would 
be to get before a large looking-glass 
and look at myself and see if I could 
find out what was the matter with 
me.” Twiss v. Lehigh Valley R. Co., 
70. (NYS. 244," 61, App: Div. 286, 10 
N.Y.Ann.Cas. 88. (4) Where one of 
the jurors told the court that “‘there’s 
eleven of us that could get together 
in about a minute,’’-it was held error 
for the court to say “I trust and pre- 
Sume that every juror is acting ra- 
tionally in this matter and that no- 
body is acting from a dogmatic spirit 
merely for the purpose of asserting 
his opinion.’’ McPeak v. Missouri Pac, 
R. Co., 30 S.W. 170, 128 Mo. 617, 627. 
(5) Where “two men upon the jury 
who were unable to agree with the 
majority of their associates were 
virtually charged with acting from 
improper motives, and told that it 
was a travesty upon justice and an 
outrage upon decency for them to 
maintain their position any longer, 
which was, in effect, a notification to 
the entire jury that, unless some of 
its members surrendered their private 
judgment, it would result in their be- 
ing deprived of their liberty for an- 
other night, if not longer.” Hagen vy. 
New York Cent., etc., R. Co., 80 N.Y.S. 
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such duty upon them so that they are likely to sur- 
render their conscientious convictions;?* and they 
must not be censured,®* ridiculed,®® or threatened 
with punishment or hardship®® for not coming to 
To minimize the importance of the 
case on trial, as a reason for agreeing,®’ or to give 
the jury the impression that it is immaterial whether 
they arrive at a right or wrong verdict, by telling 
them that the appellate court will correct the ver- 
dict if it is wrong,®® is error. 
court to suggest to the jury, as an inducement to 
agree, that plaintiff is a poor man,®® or to go so 
far as to advise a verdict for one party or the other. 
Statements to the effect that the purpose of the 
trial is to secure a verdict and that the lahors of 
the court and the entire proceedings will be wasted 


It is error for the 


580, 583, 79 App.Div. 519. (6) “Juries 
are selected, not to disagree, but to 
agree, and all this time, has been 
wasted unless the jury comes to an 
agreement. It is not likely that we 
will have in this county a jury as 
competent and as impartial to try 
this case as you are.” McCarthy v. 
reels 195 N.Y.S. 80, 202 App.Div. 
784. 


94. Stoudt v. Shepherd, 41 N.W. 
696, 73 Mich. 588; Brooks v. Barth, 
71 S.W. 1098, 98 Mo.App. 89; Hagen v. 
New York Cent. R..Co., 80 N.Y.S. 580, 
79 App.Div. 519. 

[a] “At times men mistake stub- 
borness for firmness” was held im- 
properly to intimate that one or more 
of the jurors who were holding out 
against the majority were stubborn 
rather than firm and to be reversible 
error where, under the sting of this 
rebuke, the jury retired and im- 
mediately returned a verdict. Brooks 
ue Barth, 71 S.W. 1098, 98 Mo.App. 


95. Twiss v. Lehigh Valley R. Co. 
70 N.Y.S. 241, 61 App.Div. 286, 10 N. 
Y.Ann.Cas. 88. 


96. Ga.—Spearman vy. Wilson, 44 
Ga. 473 


A tied aad v. Sexton, 35 IIll.App. 
ibis 


Minn.—Mar v. Shew Fan Qui, 122 
moe 321, 108 Minn. 441, 133 Am.S.R. 


N. Y.—Levinson vy. Zipkin, 119 N.Y.S. 
680, 65 Mise. 203; Fisk Rubber Co. v. 
Times Square Automobile Co., 119 
N.Y.S. 682. 


Pa.—Miller v. Miller, 41 A. 277, 187 
Pa. 572. 


S.C.—Harper v. Abercrombie, 105 S. 
E. 749, 115 S.C. 360; Fairey v. Haynes, 
92 S:5'976, LOR SC. 115; 


[a] Statement held improper 
threat.—‘“If there is a mistrial in this 
case I shall inquire into it, and if I 
find that any juror has stubbornly 
refused to do his duty or wilfully 
tried to bring about a disagreement so 
as to interfere with the administra- 
tion of justice, I will send him to jail 
for contempt of court.” Lively .v. 
Sexton, 35 Ill.App. 417, 419. 

o7, ) Texas” Cont.Ra Con vVauDriver 
(Tex.Civ.App.) 187 S.W. 981. 

98. Levinson v. Zipkin, 119 N.Y.S. 
680, 65 Misc. 203; Fisk Rubber Co. v. 
Times Square Automobile Co., 119 
N.Y.S. 682. 


99. Chapman v. Town of Lee, 119 
A. 440, 80 N.H. 484. 

Instructions appealing to sympathy 
or prejudice generally see supra § 
606. 


1. | Dayton Folding Box Co. v. Dan- 
ciger, 119 'S.W. 997, 1388 Mo.App. 17. 
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if a verdict is not reached are coercive in nature 
and erroneous.” It is error for the court, in urg- 
ing the jury to agree, to tell them that in case they 
necessitated a retrial the suit must be tried on the 
same pleadings and evidence and that a disagree- 
ment would simply add to the burden of the suc- 
cessful party.® 


Statements as to length of confinement. While 
there are cases to the contrary,® it is generally con- 
sidered improper for the court, in case of disagree- 
ment, to tell the jury that, if they do not agree, 
they will be confined for a specified length of time,® 
or until they reach an agreement.’ Improper state- 
ments of this character are sometimes held not 
ground for reversal,® especially if it appears that 
the jury were not hastened into reaching an agree- 
ment by the statement;® but there are cases to 
the effect. that such statements will vitiate the ver- 
dict without regard to whether the verdict was im- 
properly influenced thereby,!® and others hold that 
there will be a reversal where it reasonably and sat- 
isfactorily appears that the jury were influenced 
by the improper statements,1t or where there is 


2. Texas Midland R. R. v. Brown, 
_ (Tex.Commn.App.) 228 S.W. 915 [rev 
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similar state of facts that the verdict | of it, 
would not be set aside as obtained by 
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doubt as to whether or not the jury were influenced.*” 


Threats as to, and deprivation of, food and rest.1* 
For the judge so arbitrarily to order the jury locked 
up without food until they should agree, that they 
might well understand from the order that they were 
required either to agree or to submit to indefinite 
confinement and starvation,'* or to tell the jury that 
they will be confined for a specified period with 
only one meal a day until they agree,*® or to state 
that they can have no food except at their own 
expense,!® constitutes coercion requiring a reversal. 
It is not reversible error for the court to send the 
jury back for further deliberation after their re- 
port of a disagreement and announcement that they 
were “awful hungry” and would like to get off “some 
way or other,” where upon a second report of a dis- 
ability to agree the jury were allowed to dine and 
thereafter deliberated and agreed.t* Under a stat- 
ute requiring the jury to be given a specified amount 
of rest during their deliberations, it is reversible 
error to let the jury deliberate, without rest, late 
into the night and beyond the time prescribed by 
statute, and without telling them of their statutory 


disposing of it according to 
law,” is not coercive as tending to 


(Civ.App.) 207 S.W. 340]. 

3. Freeby v. Town of Sibley, 167 
N.W. 770, 183 Iowa 827. 

4. Length of time jury may be 
kept together see supra § 808. 

5. Alcorn v. Cudahy Packing Co., 
264 P. 741, 125 Kan. 493; Sibley v. 
Kansas City Cotton Mills Co., 116 P. 
889), 85 Wan, 256; .Pacific: R. Co. vy. 
Nash, 7 Kan. 280; Erwin v. Hamilton, 
50 How.Pr. (N.Y.) 32; Osborne v. 
Wilkesn USonS.40) 2Sb. 6108) oN; Cx vou; 
Hannon y. Grizzard, 89 N.C. 115. 
Contra Green v. Telfair, 11 How.Pr. 
(N.Y.) 260. 

6. Ala.—De Jarnette v. Cox, 29 So. 
618, 128 Ala. 518; Phoenix Ins. Co. v. 
Moog, 1 So. 108, 81 Ala. 335. See Ala- 
bama Fuel & Iron Co. v. Rice, 65 So. 
402, 187 Ala. 458 (where officer in 
charge told jury that they would be 
held together until return of judge 
several days later unless they re- 
turned a verdict before that time). 


Colo.—Fairbanks, Morse & Co., v. 
Weeber, 62 P. 368, 15 Colo.App. 268. 


Ind.—Terre Haute, etc., R. Co. v. 
Jackson, 81 Ind. 19. 


Mich.—Pierce v. Pierce, 88 Mich. 
2. 


Mo.—McCombs v. Foster, 64 Mo. 
App. 613. 

N.Y.—Twiss v. Lehigh Valley R. 
Con TLOWING 9.12241, 61, -App.Div,y 286, 
10 N.Y.Ann.Cas. 88; Katsidras v. 
Weber, 199 N.Y.S. 30. 


Pa.—Miller v. Miller, 41 A. 277, 187 
Pave oa 

Tenn.—Chesapeake, etc., R. Co. v. 
Barlow, 8 S.W. 147, 86 Tenn. 537. 


Tex.—North Dallas Cir.. R. Co. v. 
McCue, (Civ.App.) 35 S.W. 1080; Bur- 
gess v. Singer Mfg. Co., (Civ.App.) 30 
S.W. 1110. 

{a] Informing jury of adjourn- 
ment of court which, in case of dis- 
agreement, will cause the jury to be 
kept in confinement until the court 
reconvenes constitutes coercion and 
is ground for reversal. McCormick v. 
Cox, 44 P. 768, 8 Colo.App. 17; Inger- 
soll v. Lansing, 5 N.Y.S. 288, 51 Hun 
101. But see Stevenson v. Detroit, 
ete. Co, 77 NW. 247, 118) Mich. 
651 (where it was held on a very 


coercion and restraint). 


7. Minn.—Mar v. Shew Fan Qui, 
122 N.W. 321, 108 Minn. 441, 133 Am. 
S.R. 460. 


Miss.—Vicksburg Bank v. Moss, 63 
Miss. 74 


Mo.—Fox v. Union Depot Co., 7 Mo. 
App. 593. 


N.Y.—Slater v. Mead, 53 How.Pr. 
57; Green v. Telfair, 11 How.Pr. 260. 


Tenn.—Hancock v. Hlam, 3 Barxt. 
33; Taylor v. Jones, .2 Head 565. 


Tex.—Texas Midland R. R. Co. v. 
Brown, (Commn.App.) 228 S.W. 915 
[rev (Civ.App.) 207 S.W. 340]. 


Wis.—Hodges v. O’Brien, 88 N.W. 
901, 113 Wis. 97. ; 


nae Pacific R. Co. v. Nash, 7 Kan. 


[a] Implication that jury will be 
confined until agreement.—(1) It has 
been held that, where, at a late hour, 
the court instructed the jury that, 
if they agreed “before the incoming 
of the court in the morning,” they 
would be discharged by the sheriff, 
and if they did not agree, they were to 
stay until they did agree, such in- 
struction merely meant that they 
were to keep together until morning 
unless they agreed before, and not 
that they were to be kept indefinitely 
unless they agreed, and did not con- 
stitute ground for reversal. Knapp v. 
Chicago, etc., R. Co., 72 N.W. 200, 114 


Mich. 199; Hodges v. O’Brien, 88 N. 
W. 901, 113 Wis. 97. But see Green 
Ve Delfair, Gl Howe Prim CNY or260 


(holding that a statement by the 
judge to the jury emphasizing the 
cost of the trial to the county for 
each day the court was in session, im- 
pressing on them their duty to settle 
the case, and asking them to struggle 
with the case until they came to an 
agreement, being calculated to leave 
the impression that the court is 
obliged to keep them until they 
reached a verdict, is prejudicial). (2) 
A statement that, “I am very sorry 
that I have to inconvenience you by 
keeping you to consider this case on 
Sunday, but we got into it yesterday 
and it was the last day of the week, 
and we have to keep at it until we 
have exhausted all efforts to get rid 


make the jury believe that the court 
intends to keep them until they render 
a verdict. Sandel v. State, 115 S.E. 
302, 122 S.C. 268 [error dism 44 S.Ct. 
5, 203" UrS.. 6 tas. 60 deeb 0 Oilman 
“Tt hurts me to have to keep a jury 
locked up. Yet it is the only way 
known to the law whereby we can get 
a verdict” is not erroneous as an im- 
plied threat to keep the jury in dur- 
ance until a verdict was reached. 
Terry v. Richardson, 116 S.E. 273, 123 
S.C. 319. (4) “I’m not going to dis- 
charge you” was held not to be of 
coercive effect. St. Louis, I. M. & S. 

Co. v. Devaney, 135 S.W. 802, 98 
Ark. 83. 


8 Burgess v. Singer Mfg. Co., 
(Tex.Civ.App.) 30 S.W. 1110 [dist 
North Dallas Cir. R. Co. v. McCue, 
(Tex.Civ.App.) 35 S.W. 1080] (on the 
ground that:+no other verdict could 
have been legitimately returned); 
Pee v. Danville, 24 S.E. 830, 93 Va. 


9. Vicksburg Bank v. Moss, 63 
Miss. 74; Harper v. Abercrombie, 105 
S.E. 749, 115 S.C. 360; Western Union 
Telegraph Co. v. Oakley, (Tex.Civ. 
App.) 181 S.W. 507. 


10. Terre Haute, ete, R. Co. v. 
Jackson, 81 Ind. 19; Katsidras v. 
Weber, 199 N.Y.S. 30; Chesapeake, 
ete., R. Co. v. Barlow, 8 S.W. 147, 86 
Tenn. 537; Hancock v. Elam, 3 Baxt. 
(Tenn.) 33; Taylor v. Jones, 2 Head 
(Tenn.) 565. 


11. De Jarnette v. Cox, 29 So. 618, 
128 Ala. 518; Pierce v. Pierce, 38 
Mich. 412; McCombs v. Foster, 64 
Mo.App. 613; Fox v. Union Depot Co., 
7 Mo.App. 593; Slater v. Mead, 53 
How.Pr. (N.Y.) 57. 


12. North Dallas Cir. R. Co. v. Mc- 
Cue, (Tex.Civ.App.) 35 S.W. 1080. 

13. Generally as to food and rest 
during deliberations see supra § 809. 

14. Hancock v. Elam, 3 Baxt. 
(Tenn.) 33. 

15. Fairbanks, Morse & Co., v. 
Weeber, 62 P. 368, 15 Colo.App. 268. 

16. Henderson v. Reynolds, 10 S.E. 
734, 84 Ga. 159, 7 L.R.A. 327; Physioc 
v. Shea, 75 Ga. 466. 

17. Louisville & N. R. Co. v. John- 
son, 85 So. 372, 204 Ala. 150. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


se 


§§ 843-845] 


rights, until some of the jurors are so tired in mind 
and body that they yield their views simply for the 
sake of a verdict;1® but, in the absence of stat- 
ute, the fact that the jurors are required to de- 
liberate for a considerable length of time without 
opportunity for rest is not ground for reversal where 
the conduct of the jury is such as to indicate that 
they prefer to remain at work until a verdict has been 
reached. 


[§ 844] H. Discharge for Failure To Agree.2° As 
shown elsewhere, the court, in its discretion, may 
and should require the jury to remain together and 
deliberate for a reasonable length of time in an 
effort to reach an agreement;?! but when fully 
satisfied that the jury cannot agree, the court has 
power to discharge them from the case.?2 The 
court’s power to determine when the jury shall be 
discharged for failure to agree is judicial,?* and can- 
not be delegated to the clerk of court.24 After the 
jury have been discharged for failure to agree the 
ease is terminated with no issue determined and 
stands as if no trial had been had.?° The jury no 
longer have charge of, or power over, the ,case,?°® 
and they cannot thereafter reassemble and agree 
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upon a verdict.27 It has been held, however, that 
although the jury have been ordered discharged, 
they may still render a verdict if they have not 
separated and left the court room and their dis- 
charge has not been recorded;?8 and where the 
court has directed the officer in charge to discharge 
the jury at a certain hour if they have not agreed 
by that time, the failure of the officer to observe 
this direction does not invalidate a verdict, accepted 
by the court, although agreed to after deliberations 
which have continued beyond the time specified for 
the discharge.?° 


[§ 845] I. Objections and Exceptions.3® While 
an exception is sometimes recognized in cases where 
misconduct of the prevailing party is involved,*+ 
as a general rule, if a party, who obtains knowledge 
during the progress of the trial of acts of or af- 
fecting jurors, which he will wish to urge as objec- 
tions to the verdict, does not object at once, or 
as soon as the opportunity is presented, he will be 
considered as having waived his right to have the 
verdict set aside on the ground of such acts or con- 
duct. Thus the failure to interpose timely objec- 
tions has been keld a waiver of improper communica- 


18. Kellogg v. Eastman, (N.H.) | 
162 A. 775. 
18. Barlow v. Foster, 136 N.W. 


822, 149 Wis. 613. 


20. Discharge of jury on Sunday 
see Sunday § 106. 


In criminal cases see Criminal Law 
§ 2565. 


21. 


22. 
933. 

[a] Failure to answer interroga- 
tories.—If the jury are unable to 
agree upon the answers to special in- 
terrogatories, the court may discharge 
them for failure to agree in the same 
manner as if they failed to agree on 
a general verdict. Kingan & Co. v. 
Albin, 123 N.E. 711, 70 Ind.App. 493. 

23. Ingersoll v. Lansing, 5 N.Y.S. 
288, 51 Hun 101; King v. Wise, (Tex. 
Civ.App.) 1 S.W.(2d) 732. 

24. Ingersoll v. Lansing, 5 N.Y-.S. 
288, 51 Hun101. See Farrell v. Weis- 
man, 158 A. 826, 828, 108 N.J.Law 458 
(where it was said: ‘‘There has been 
no authority manifested to us where- 
by the clerk should or could have dis- 
charged the jury from the closet ona 
mere announcement that it was un- 
able to agree’’). 

25. Knorr v. Velva Supply & Ma- 
chine Co., 235 N.W. 149, 60 N.D. 449; 
Rau v. Risiden, 11 Ohio Cir.Ct.N.S. 
255. 

26. Richards v. Page, 18 A. 289, 


See supra § 808. 
Richards v. Page, (Me.) 14 A. 


81 Me. 563; Richards v. Page, (Me.) 
14 A. 933. 
27. Richards v. Page, 18 A. 289, 81 


Me. 563; Richards v. Page, (Me.) 
14 A. 933; Anderson v. Illinois Sure- 
tyuCo., 142, N.Y.S. 719, 157 App.Div. 
691. 

28. 
TG 

29. Hopkins v. Sawyer, 24 A. 872, 
84 Me. 321; Hansen v. Ludlow Mfg. 
Co., 44 N.E. 1091, 167 Mass. 112. 

30. Failure to object as affecting 
right to new trial see New Trial § 128. 

Objections based on failure to ad- 
minister oath to jurors see Juries §§ 
407,492. 

31. George F. Craig & Co. v. Pier-, 
son Lumber Co., 53 So. 803, 169 Ala. 
548. But see Wetzler v. Glassner, 201 
N.W. 740, 185 Wis. 593; Hanson v. 


Koontz v. Hammond, 62 Pa. 


Shelburne, 153 P. 899, 283 Wyo. 445 
(in both of which misconduct of pre- 
vailing party was held to have been 
waived). 


[a] ‘Reasons for exception.—‘It 
does not lie in the mouth of the party 
guilty of the misconduct to object on 
the ground of speculating on the ver- 
dict of the jury, since his own mis- 
conduct produced the conditions. To 
require a party to make his objection 
pending the trial might still further 
prejudice him, especially if it should 
happen that he was mistaken in mak- 
ing the charge though ever so hon- 
est.” 
son Lumber Co., 53 So. 803, 169 Ala. 
548, 553. 

32. U.S.—Consolidated Ice-Mach. 
Co. v. Trenton Hygeian Ice Co., 57 F. 
898; Berry v. De Witt, 27 EF. 723, 23 
Blatchf. 544. 

Ariz.—Hunter v. Daze, 170 P. 788, 
19 Ariz. 310. 


Ark.—Scullin v. Vining, 
924, 127 Ark. 124. 


Cal.—Zibbell v. Southern Pac. Co., 
TIGA EP. pols Loe” Cal vost e Smith wv. 
Brown, 283 P. 132, 102 Cal.App. 477. 


Conn.—Mills v. Davis, 101 A. 657, 
92 Conn, 154. 

Ga.—Sizer v. G. T. Melton & Sons, 
5S” Sih. 055) L299'GarwW43se Basse v. 
Winfry, 20 Ga. 631; Towns v. Rome 
Ry. & Light Co., 91 S.E. 790, 19 Ga. 
App. 457; Deen v. Wheeler, 67 S.E. 
212, 7 Ga.App. 507. 

Ill.—Stampofski v. Steffens, 79 Ill. 
303; Soens v. Chicago, Wilmington & 
Vermilion Coal Co., 160 Ill.App. 467. 

Ind.—Ellis v. Hammond, 61 N.E. 
565, 157 Ind. 267. 

Iowa.—Crull v. Louisa County, 151 
N.W. 88, 169 Iowa 199; Foedisch v. 
Chicago, etc., R. Co., 69 N.W. 1055, 
100 Iowa 728. 

Ky.—City of Dayton v. Lory, 183 
S.W. 252, 169 Ky. 94; American En- 
gineering & Construction Co. v. Craw- 
ford, 134 S.W. 448, 142 Ky. 217. 

Me.—Belcher v. Estes, 59 A. 439, 99 
Me. 314; Hussey v. Allen, 59 Me. 269. 


Md.—Brawner v. Hooper, 135 A. 
420, 151 Md. 579. 


Mass.—MecMahon v. Lynn, etce., R. 
Go., 77 N.E. 826, 191 Mass. 295. 


Mich.—Silverstone vy. London As- 


191 S.-W. 


George F. Craig & Co. v. Pier-' 


sur. Corporation, 153 N.W. 802, 187 
Mich. 333; Le Beau v. Telephone, etce., 
Coney Co., 67 N.W. 339, 109 Mich. 


Minn.—Stock v. St. Paul City Ry. 
Co., 172 N.W. 122, 142 Minn. 315. 


Mo.—Yost v. Union Pac. R. Co., 149 
S.W. 577, 245 Mo. 219. 

Neb.—Bunting v. Oak Creek Drain- 
age Dist., 157 N.W. 1028, 99 Neb. 843, 
L.R.A.1918B 1004; Nye; etc, Co. vy. 
Snyder, 77 N.W. 118, 56 Neb. 1754; 
Peterson v. Skjelver, 62 N.W. 43, 
43 Neb. 663; Parkins v. Missouri Pac. 
R. Co., 93 N.W. 197, 4 Neb. (Unoff.) 1. 

N.H.—Lyman vy. Brown, 62 A. 650, 
(CS wNigl shed shh 


N.M.—Vigil v, Atchison, T. & S. F, 
Ry. Co, ,215) Po 971. 28 NEM. 581. 

N.Y.—Werner v. Interurban St. R. 
Co:,) 91 N-Y.Ss 141,99. AppsDiv. 592: 
Bruswitz v. Netherlands Steam Nav. 
Co., 19 N.Y.S. 75, 64 Hun 262; Lippus 
v. Columbus Watch Co., 13 N.Y.S. 319, 
59 Hun 623; Moore v. New York El. 
R. (Cor8, NuYiS. 8295, 1a) Daly 50 Grea 4 
Abb.N.Cas. 77,° 18-N-Y Civ. Proes-1463 
Winder v. Pollack, 154 N.Y.S. 105. 


N.C.—Gaither v. Carpenter, 55 S.E. 
625, 148 N.C. 240. 


Ohio.—Gable v. Toledo, 16 OhioCir. 
Ct. 515, 9 OhioCir.Dec. 63. 


Okl.—Hopkins v. Settles, 149 P. 890, 
46 Okl. 801. 


Or.—Osmun v. Winters, 46 P. 780, 
30°) Or eLtT. 


Pa.—Francis v. Philadelphia, 
Pass. Rf Co., 13 Montg.Co. 176. 


Tex.—Carter v. Guaranty State 
Bank of Woodville, (Civ.App.) 262 
S.W. 108; Williams y. Phelps, (Civ. 
App.) 171 S.W. 1100; Hunt v. John- 
son, (Civ.App.) 141 S.W. 1060 [appeal 
dism 171 S.W. 1125, 106 Tex. 509]. 

Utah.—Ogden, L. & I. Ry. Co. v. 
Jones, 168 P. 548, 51 Utah 62. 

Wash.—Cloherty v. Griffiths, 
P. 912, 82 Wash. 634. 

Wis.—Wetzler v. Glassner, 201 N. 
W. 740, 185 Wis. 598. 

Wyo.—Hanson v. Shelburne, 153 P. 
899, 28 Wyo. 445. 


[a] Reason for rule.—‘‘After oné 
has knowledge of an irregularity, he 
cannot remain silent, and take his 
chances of a favorable verdict, and 


ete., 
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tions®® or associations,** between jurors and others; 
an interpreter’s going into the jury room with the 
jury;°° intoxication of a juror;?® conduct of the 
court stenographer, in the presence of the jury, in- 
dicating bias in favor of one of the parties;?’ the 
taking of improper books or papers to the jury 
room;°* an unauthorized view or inspection by the 
discussion and consideration of improper 
the rendition of a 


qopeyeg ey 
matters during deliberation ;*#° 


verdict by less than a full jury; 
the jury after agreement but before announcement 
of the verdiet,*” or without being admonished not 
to talk about the case;*? the sending of instruc- 
tions te the jury room after retirement instead of 
and the asking of 
improper questions by the court of the jury,*® or by 


calling the jury into court;*4 


afterwards, if the verdict goes 
against him, base error upon it.” Le 
Beau v. Telephone, etc., Constr. Co., 
67 N.W. 339, 340, 109 Mich. 302. 

33. Md.—Brawner v. Hooper, 
A. 420, 151 Md. 579. 

Mich.—Silverstone v. London As- 
sur. Corporation, 153 N.W. 802, 187 
Mich. 333. 

N.Y.—Werner v. Interburban St. R. 
COs OLNEY Soa 99e App Diryn 5924 
Winder v. Pollack, 154 N.Y-S. 105. 

Vt.—McKinstry: v. Collins, 52 A. 
438, 74 Vt. 147. 

Wis.—Wetzler v. Glassner, 201 N. 
W. 740, 185 Wis. 598. 


Communications between jurors 
and others see supra §§ 790-797. 

34. Williams v. Phelps, (Tex.Civ. 
App.) 171 S!W. 1100; Hanson v. Shel- 
burne, 153 P. 899, 23 Wyo. 445. 

Sha wail Vv. eAtchison, 0. & SS. EF: 
Ryn CO.eot oo. O10 1y 2ouN. MS 580 

[a] Qbjection after interpreter 
has entered jury room, and a request 
that the interpreter be withdrawn, 
come too late where counsel, without 
making objection, stood by when the 
jury requested the interpreter, the in- 
terpreter was sworn, instructed as to 
his duties, and directed to enter the 
jury room to assist the jurors. Vigil 
v. Atchison, T&S. Ry. Co., 215 P. 
971, 28 N.M. 581. 

36. Stock vy. St. Paul City Ry. Co., 
go eNe New De2ee 42, Mimo sia, 

[a] Timely objection.—Where a 
trial is adjourned at the close of the 
session Monday afternoon till Tues- 
day afternoon, objections to proceed- 
ing with the trial because of the in- 
toxicated condition of a juror Mon- 
day afternoon are not waived by fail- 
ure to present them till the opening 
of the session Tuesday afternoon, 
Underwood v. Old Colony St. Ry. Co., 
MG Ae (06) 1 (Ojosi. Ral. i253, -AnniCas: 
PTA oss. Che formation: of ia 
fair opinion as to whether or not a 
person is intoxicated requires consid- 
erable time even if one does nothing 
but watch for objective symptoms, es- 
pecially when the person is sitting 
down, as was Sisson on Monday after- 
noon. In this case, we think it can- 
not fairly be urged that defendant’s 
counsel took an unreasonable time in 
investigating the misconduct of the 
juror, and in reaching a conclusion as 
to what he should do with reference 
to the matter.’’) 

37. American Engineering & Con- 
struction Co. v. Crawford, 134 S.W. 
448, 142 Ky. 217. 

3s. Ariz.—Hunter v. Daze, 170 P. 
788, 19 Ariz. 310. 

Ga.—Bass v. Winfry, 20 Ga. 631. 
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separation of | dict;+8 


Mass.—Randolph v. O’Riorden, 29 
N.E. 583, 155 Mass. 331; Clapp v. Nor- 
ton, 106 Mass. 33. 

Mich.—Chadwick v. Chadwick, 18 
N.W. 350, 52 Mich. 545. 

Minn.—State v. Nichols, 
ILI, PAO MbbabAG Sl 

Mo.—Baker vy. Rice, 52 Mo. 23. 

N.Y.—Lippus y. Columbus Watch 
COR UE ING YES! Biles 

S.C.—Groesbeck v. Marshall, 22 S. 
BH. 743, 44 S.C. 538. 

Tex.—Davis v. McCabe, (Civ.Apvp.) 
46 S.W. 837. 

[a] Presumption of knowledge.— 
Where papers are delivered to the ju- 
ry in court and during the trial of 
the cause, counsel will be presumed 
to have knowledge of the delivery of 
such papers and must object imme- 
diately. State v. Nichols, 13 N.W. 
153, 29 Minn. 357. See also Shomo v. 
Zeigler, 10 Phila. (Pa.) 611 (holding 
that objection that papers should not 
be allowed to go out with the jury 
should be made before the papers are 
allowed to go out). 

[b] Previous objection to intro- 
duction of papers in evidence does not 
dispense with the necessity for an ob- 
jection to the taking of improper pa- 
pers to the jury room at the time 
when the jury asks for them. 
ves V. Marshall) 2255S). 743, 44 Sic, 


Papers and articles which may be 
taken or sent to jury room see supra 
§§ 816-826. 


39. Consolidated Ice-Mach. Co. v. 
Trenton Hygeian Ice Co., 57 F. 898; 
Zibbell v. Southern Pac. Co., 116 P. 
513, 160 Cal. 237; Stampofski v. Stef- 
fens, 79 Ill. 303. 


Unauthorized views or inspections 
generally see supra § 800. 


40. Scullin v. Vining, 191 S.W. 924, 
127 Ark. 124. 


41. Wilson Sewing Mach. Co. v. 
Bull, 3 N.W. 564, 52 Iowa 554. 


42. Deen v. Wheeler, 67 S.E. 212, 
7 Ga.App. 507; Union Pac. R. Co. v. 
Connolly, 109 N.W. 368, 77 Neb. 254; 
Bradwell v. Pittsburgh, etc., R. Co., 
20 A. 1046, 189 Pa. 404. 


LESS UNG NW 


43. Musselman vy. Pratt, 44 Ind. 
126; Johnson y. Matthews, 9 Ohio 
Dec. (Reprint) 3839, 12 Cine.L.Bul. 
197; Hopkins vy. Settles, 149 P. 890, 


46 Okl. 801. 


44. Joliet v. Looney, 42 N.E. 854, 
IRS) IONE, eal 


45. State v. Hale, 59 N.W. 281, 91 
Iowa 367. 
46. Kelly v. Commonwealth Ins. 


Co., 238 N.Y.Super. 82. 


a juror of a witness.*® 
that failure of counsel, although he has knowledge 
thereof, to make an immediate objection to a pri- 
vate communication between, court and jury in the 
jury room, after retirement, does not constitute a 
waiver of the improper communication;*7 and where 
additional instructions have been given in the ab- 
sence of parties or their counsel, exceptions may 
sometimes be taken after the reception of the ver- 
but there are cases to the effect that the 
absence of counsel when additional instructions are 
given does not excuse his failure to except at that 
time and before rendition of the verdict.*® 


Groes-, 


[§ 845 


It is often held, however, 


Sufficiency. An exception to an instruction which 
states that the jury will receive the pleadings with 


47. See supra § 833. 
48. See cases infra this note. 
[a] Instructions in absence of 


parties or counsel.—(1) If the com- 
plaining party has had no notice of, 
or opportunity to object to, the giving 
of instructions, in his absence, to the 
jury after retirement, he may object 
to the instructions for the first time 
on appeal. Wheeler vy. Sweet, 33 N. 
Ey 483,137 N.Y 435. @)SButit eoun= 
sel is advised, before the rendition of 
the verdict, of the giving of such in- 
structions, a failure to object im- 
mediately operates as a waiver. Le 
Beau v. Telephone, etc., Constr. Co., 
67 N.W. 339, 109 Mich. 302; Carter 
v. Guaranty State Bank of Woodville, 
(Tex.Civ.App.) 262 S.W:+ 108. (38) In 
New Hampshire additional written 
instructions given in the absence of, 
and without notice to, counsel are re- 
turned and filed with the verdict so 
that they may subsequently be ex- 
cepted to. Allen Cummings & Co. v. 
Aldrich, 29 N.H. 638; Milton School 
Dist. No. 1 v. Bragdon, 23 N.H. 507. 
(4) A rule of court to the effect that, 
if further! instructions are given in 
the absence of counsel, after retire- 
ment of the jury, the presiding judge 
may permit exception thereto. at any 
time within the next twenty-four 
hours, is a reasonable rule, which 
binds the parties, and prevents excep- 
tions to such instructions after lapse 
of the time prescribed. Goodrum v. 
Grimes, 69 N.E. 1058, 185 Mass. 80; 
McCoy v. Jordan, 69 N.E. 358, 184 
Mass. 575. (5) The court’s direction 
of a verdict for defendant upon the 
jury’s reporting a disagreement, after 
deliberation for a considerable peri- 
od, is a further instruction within the 
meaning of such a rule, as above men- 
tioned, and an exception within twen- 
ty-four hours after the direction of 
the verdict is timely. White v. 
Sharpe, 107 N.E. 56, 219 Mass. 393. 
See James v. Boston Elevated Ry. Co., 
100 N.H. 545, 213 Mass. 424 (holding 
the rule limiting the time within 
which objections can be filed to fur- 
ther instructions to have no applica- 
tion where the court, after a verdict 
had been returned and recorded, and 
in the absence of counsel for the par- 
ty in whose favor the verdict was 
rendered, set the verdict aside and di- 
rected a verdict for the other party). 
(6) Necessity that additional instruc- 
tions be given in open court and in 
presence of counsel or parties see 
supra § 839. 


49. Yates _v. Whyel’ Coke Co., 221 
By 603 al Situ. CuAta 32:7. 


_ Power to give additional instruc- 
Bate in absence of counsel see supra 


For later cases; developments and changes in the law see Annotations, same title and section number, 
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the instructions is a sufficient exception or objec- 
tion to the act of sending the pleadings to the jury.°°® 
That counsel for the complaining party simply states 
to the court, when counsel for the other party is 
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handing the jury a paper to take with them, that he 
wants the court to understand that he is not con- 
senting to the paper being sent, is not a sufficient 
exception to the sending of the paper.°* 


X. VERDICT AND FINDINGS OF JURY*? 


[§ 846] A. In General*—1l. Definitions, Nature, 
Purposes, and Distinctions—a. Verdict. 
is the answer of the jury concerning any matter of 
fact, in any cause committed to them for trial,°* 
its object being to announce to the court the judg- 
ment of the jury, as to how far the facts, estab- 
lished by the evidence, conform to those which 
are alleged, and put in issue by the pleadings,°* and 
also for which party and in what amount to render 
The facts declared by the verdict con- 
stitute the basis of the judgment.°® 


judgment.®> 
general,®* or special.°§ 


50 Kansas: Citys .etcs © a) 2Cor -vi 
Eagan, 67 P. 887, 64 Kan. 421. } 
[a] Reason for rule.—‘We are 
bound to presume that he did send 
out the pleadings. The statement, 
‘you will receive,’ etc., though made 
in the future as to the time of the 
jury’s reception of the papers, had 
the significance of present perform- 
ance by the court. It was equivalent 
to the declaration and the perform- 
ance of a present act, and in our judg- 
ment was covered by the exception 
taken.’?)- Kansas City, ete., R.-Co..-v. 
Eagan, 67 P. 887, 889, 64 Kan. 421. 
But see Porter County First Nat. 
Bank v. Williams, 31 N.E. 370, 4 Ind. 
App. 501 (holding that, although the 
court tells the jury:they may take a 
paper with them for consideration, 
there is no available error if it is 
not shown that the paper was actual- 
ly taken, for it will be presumed in 
favor of the correctness of the court’s 
action that the paper was not taken 
until the contrary is made to appear). 


51. Wilson v. Genseal, 1 N.E. 905, 
113 Tl. 403. 


52. Cross references: 

Amount found by jury as affecting 
costs see Costs §§ 40-60. 

Conformity of judgment to verdict 
and findings see Judgments §§ 106-— 
sb We 

Defects in verdict as ground for ar- 
rest of judgment see Judgments § 
168. 


In: 

Criminal prosecutions see Criminal 
Law §§ 2571-2613. 

Equity cases on issues submitted 
to jury see Equity §§ 732, 733. 

Justice’s court see Justices of the 
Peace § 275 

Particular civil actions or proceed- 
ings see specific titles relating 
thereto. 


On trial de novo on appeal from jus- 
tice’s court see Justices of the 
Peace § 574. 


58. Davis v. Stone, 198 S.W. 937, 
172 Ky. 696 [quot Cyc]; Withee v. 
Rowe, 45 Me. 571, 586; Union Pac. 
R. Co. v. Connolly, 109 N.W. 368, 77 
Neb. 254; Johnson v. Glaspey, 113 N. 
W. 602, 16 S.D. 451. 


fa] Other definitions.—(1) “The 
answer of the jury to the questions 
of fact contained in the issue formed 
by the pleadings of the parties.” Day 
v. Webb, 28 Conn. 140, 144. (2) ‘The 
ascertained truth, to which effect is 
given by the judgment of the court.” 


A. verdict 


or judgment.®* 


defendant.** 
Verdicts are 


An agreement to disagree is not a verdict.®® 

Findings by court distinguished. In the absence 
of a statute to the contrary,®°° a verdict is a deci- 
sion by a jury,®! and a finding by a judge is not a 
verdict,°? but ean only be expressed by an order 


[§ 847] b. General Verdict. A general verdict is 
that by which the jury pronounce generally upon all 
or any of the issues, either in favor of plaintiff or 
It is a finding in favor of the pre- 
vailing party of every material fact. properly sub- 


mitted to the consideration of the jury.*®> Simple 


Vaughan v. Cade, 31 S.C.L. 49, 52. 
(3) ‘‘A declaration of the truth as to 
the matters of fact submitted to the 
jury.” Shenners v. West Side St. 
R. Co., 47 N.W. 622, 78 Wis. 382, 387. 
(4) “The compound result of the le- 
gal instructions given to the jury 
by the court and of their findings of 
fact applied to the legal principles 


laid down for their guidance.’ Bon- 
ham v. Bishop, 23 S.C. 96, 105. (5) “In 
literature is a true saying. In law 


it is the answer of the jury, given to 
the court concerning the matters of 
fact submitted to them under the is- 
sues made by the pleadings, and as 
applied by the court for their guid- 
ance.” Rowe v. Goetchius, 61 So. 330, 
331, 180 Ala. 381. (6) ‘‘The determi- 
nation of a jury upon the testimony 
submitted to them.’ Goodno v. South 
Florida .Farms €o., 116 .So. 23, 26, 
95 Fla. 90. (7) “The unanimous de- 
cision made by a jury and reported to 
the court.” James v. State, 55 Miss. 
57, 59, 30 Am.R. 496; Sitterson v. Sit- 
terson, 131 S.E. 641, 642, 191 N.C. 319. 
(8) “A general finding of all facts.” 
Atchison, ‘Tac& S: Be Ry.) Co. v. Os- 
burn,” 100P SrA 73, vAT4y U9 Kans) 3.48. 
(9) “The decision of a jury reported 
to the court on matters submitted to 
them on a trial.” Roth v. Hast Con- 
nellsville Coke Co., 88 A. 781, 242 Pa. 
23. To same effect Simmons v. Ham- 
ilton, 56 Cal. 493, 495. (10) ‘The an- 
swer of a jury given to the court 
concerning the matters of fact com- 
mitted to their trial and examina- 
tion.” Davis v. Delaware Jp., 41 N. 
J.Law 55, 56; McLean v. Douglass, 
28-N.C, 23838, 235. (11), “The answer, 
of the jury given to the court, con- 
cerning the matter of fact in any case 
committed to their trial.” Burrill L. 
D. [quot Burton v. Bondies, 2 Tex. 
203, 204J. (12) “The unanimous deci- 
sion made by a jury, and reported to 
the court on the matters lawfully 
submitted to them in the course of 
the trial of a cause.” 2 BouvierL.D. 
635 [quot Hawley v. Barker, 5 Colo. 
118, 120; French v. Merrill, 50 N.Y.S. 
(76, 777, 27 App.Div. 612; 614]. 


54. Davis v. Stone, 198 S.W. 937, 
172 Ky. 696 [quot Cyc]; Darden v. 
Mathews, 22 Tex. 320, 325. 


55. Gray v. Phillips, Morr. (Iowa) 

430; Davis v. Stone, 198 S.W. 937, 172 
Ky. 696 [quot Cyc]. 
. 66. Carlson. v. Avery Co., 196 Ill. 
App. 262 [cit Cyc]; Davis v. Stone, 
189 S.W. 937, 172 Ky. 696 [quot Cyc]; 
Clendenning v. Mathems, 1 T'ex.A.Civ. 
Cas. § 904. 


Verdict as essential to judgment 


see Judgments § 85. 


57. See infra § 847. 

58. See infra § 848. 

59. Garden v. Moore, 156 N.W. 410, 
174 Iowa 376; Farrell v. Weisman, 


158 A. 826, 108 N.J.Law 458. 
60. See statutory provisions. 


61. Kerner v. Petigo, 25 Kan. 652; 
Otis v. Spencer, 8 How.Pr. (N.Y.) 171. 


62. McCullagh v. Allen, 10 Kan. 
150; Bearce v. Bowker, 115 Mass. 129. 


[a] Im Illinois the decision of a 
judge sitting as a jury is considered 
a verdict. Carlyle Water, Light & 
Power Co. v. City of Carlyle, 31 Ill. 
App: 325. 


wg Bearce v. Bowker, 115 Mass. 
64 U.S.—Glenn v. Sumner, 10 S. 


Ct. 41, 132 U.S. 152, 33 L. Ed. 301. 


Ariz.—Eigan v. Estrada, 56 P. 721, 6 
Ariz, 248, 


Dak.—McCormack v. Phillips, 34 N. 
W. 39, 55, 4 Dak. 506. 


Ga.—Settle v. Alison, 8 Ga. 201, 52 
Am.D, 393. 


Iowa.—Shadbolt & Boyd Iron Co. v. 
Camp, 45 N.W. 1062, 80 Iowa 539. 


Kan.—Atchison, etc., R. Co. v. Os- 
burn, 100 P. 473; 79) Kane 348: 


Or.—Turner vy. Cyrus, 179 P. 279, 
91 Or. 462. 


Utah.—Smith v. Ireland, 7 P. 749, 
4 Utah 187. 


Alta.—Salter v. Calgary, 9 Alta.L. 
334, 342 [cit Cyc]. 


“A general verdict in an action at 
law is the final declaration by the 
jury as to the truth of the matters 
submitted to their determination and 
at issue between the parties.” Fidel- 
ity & Casualty Co. of New York v. 
Huse & Carleton, 172 N.E. 590, 593, 
272 Mass. 448, 72 A.L.R. 1143. 


[a] Law and facts.—A general 
verdict embodies both the law and the 
facts. The jury, taking the law as. 
given by the court, apply that law 
to the facts as they find them to be, 
and express their conclusions in the 
verdict. Walker v. New Mexico & S. 
Po RaiCo, Li SCE 42 lig haiUeSano ose 
41 L.Ed, 837; Schofield v. Baker, 242: 
F. 657; Childs v. Carpenter, 32 A. 
780, 87 Me. 114. 


65. U.S.—Flournoy v. lLastrapes, 
131 U.S. clxi, 25 L.Ed. 406. 


Cal.—Plyler v. Pacific Portland Ce- 
ment Co., 92 P: 56, 152°Calo125*- “Lar. 
on ee 96 P. 395, 8 Cal.App. 
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responses of “yes” or “no” to issues submitted con- 
Separate findings on each 
of separate causes of action are general verdicts.°7 


[§ 848] c. Special Verdict. A special verdict is 
where the jury find the facts particularly, and 
then submit to the court the questions of law aris- 
It is a special finding by the jury on 
each material issue of the case®® leaving the ulti- 
mate decision of the case upon those facts to the 
court,’° with a conclusion in the alternative that if 
upon the facts found the law is for plaintiff, then the 
finding is for plaintiff, but if the law is for defend- 
ant, then the finding is for defendant.” 
verdicts were unknown and unrecognized by the 
common law, or by practice prior to the statute of 
Westminster II,’? which in fact originated the spe- 
There also has ex- 
isted another species of special verdict, as where 


stitute general verdicts.®® 


ing on them.°®§ 


cial verdict as it now exists.7° 


Ind.—Henderson vy. McGruder, 94 N. 
BH. 580; Foster v. Bemis Indianapolis 
Bag Co., 71 N.E. 953, 163 Ind. 351; 
Indiana Ry. Co. v. "Maurer, 66 N.E. 
156, 160 Ind. 25; Garrett v. State, 49 
N.E. 33, 149 Ind. 264; Lafayette Tel- 
ephone Co. v. Cunningham, 114 N.E. 
227, 68 Ind.App. 136; Mitchell v. Tell 
City, 83 N.E. 735, 41 Ind. App. 294; 
Cincinnati, etc., Electric St. R. Co. 
v. Klump, 77 N.H. 868, 37 Ind.App. 
660; American Tin-Plate Co. v. Guy, 
58 N.E. 738, 25 Ind.App. 588; McCul- 
lough v. Martin, 39 N.E. 905, 12 Ind. 
App. 165. 


Iowa.—Flower v. Continental Cas- 
ualty Co., 118 N.W. 761, 140 Iowa 510. 


Kan.—Barrett v. Dessy, 97 P. 786, 
78 Kan. 642; Frayer v. Holton, 54 
P. 918, 8 Kan.App. 718 


Minn.—Krumdick v. Chicago, etce., 
R. Co., 95 N.W. 1122, 90 Minn. 260. 


N.H.—Busher v. New York L. Ins. 
Gol, 58 AL 410-72) NUR. 5515) Wheeler 
v. Metropolitan Stock Exch., 56 A. 754, 
W24N. Ein 815: 


N.Y.—Hisemann v. Swan, 19 N.Y. 
Super. 668; New York Produce Ex- 
change Bank v. Twelfth Ward Bank, 
115 N.Y.S. 998, 62 Mise. 69 [rev 119 N. 
Y.S. 988, 1385 App.Div. 52]; Soria. v. 
Davidson, 9 N.Y.Civ.Proc. 23. 


Pa.—Smith v. Shields, 45 A. 417, 
194 Pa. 635. 


Tex.—Wells v. Barnett, 7 Tex. 584; 
Harris v. Jackson, (Civ.App.) 106 S. 
Ww. 1144; Fontaine v. Nuse, 85 S.W. 
852, 38 Tex.Civ. App. 358; Ackermann 
Vv. ‘Ackermann, 55 S.W. "301, 22 Tex. 
Civ.App. 612; Peoples v. Terry, (Civ. 
App.) 43 S.W. 846. 


Wash.—State v. Pierce County Su- 
per. Ct., 56 P. 932, 21 Wash. 33. 


B.C.—Ellis v. British Columbia 
Hlectric R. Co., Ltd., 20 B.C. 43. 


“A general verdict directly finds or 
negatives all the facts in issue in a 
general form.” Day v. Webb, 28 
Conn. 140, 144. 


[a] Contributory negligence.—Un- 
der a statute requiring all defenses 
except the general denial to be spe- 
cially pleaded, the burden of estab- 
lishing contributory negligence is on 
defendant, and a general verdict in 
favor of plaintiff, in an action against 
a street railway company for injuries 
to a pedestrian struck by a car ata 
erossing, is a finding of freedom from 
contributory negligence. Grass vy. Ft. 
Wayne, etc., Traction Co., 81 N.H. 514, 
42 Ind.App. 395. 


66. Porter v. Western North Caro- 
fina bee Oo. 20S:E. b8iy9 97 Ne. 667 2 


TRIAL 


one verdict.?® 
Special 


Am.S:R. 272. 
67. Farmers’ Savings Bank of 
Arispe v. Arispe Mercantile Co., 


(Iowa) 127 N.W. 1084, 1087; Robinson 

v. Berkey, 69 N.W. 434, 100 Iowa 136, 

143, 62 Am.S.R. 549; Forest Products 

ee ‘se Dant & Russell, 244 P. 531, 117 
ie Colts 


68. U.S.—Statler v. U._S., 15 S.Ct. 
616, 157 U.S. 277, 278, 39 Diba. 700. 


Ariz.—Egan vy. Estrada, 56 P. 721, 6 
Ariz, 248, 252. 


Ark.—Little Rock, etc., R. Co. v. 
Miles, 40 Ark. 298, 326, 48 Am.R. 10. 


Cal.—Montgomery v. Sayre, 25 P. 
552, 554 [rev in bank 27 P. 648, 91 
Cal. 206]; In re Keithley, 66 P. 5, 134 
Caley o yl kee 


Conn.—Freedman v. New York, N. 
i, So EL BR WCo:;, 11 AL 90d Sb Conm 
601, 15 Am.S.R. 464; Day v. Webb, 
28 Conn. 140, 144. 


Ind.—Conner v. Citizens’ St. R. Co., 
4 N.B. 441, 105 Ind. 62, 65, 55 Am.R. 
177; Pittsburgh, etc., R. Co. v. Spenc- 
er, 98 Ind. 186, 188. 


Iowa.—Robinson v. Berkey, 69 N.W. 
434, 100 Iowa 136, 148, 62 Am.S.R. 549. 


Kan.—Sturgis First Nat. Bank v. 
Peck, 8 Kan. 660, 666. 


Mo.—Shipp v. Snyder, 25 S.W. 900, 
121 Mo. 155, 161; Fine Art Pictures 
Corporation v. Karzin, (App.) 29 S.W. 
(2d) 170. 


N.Y.—People v. McClure, 42 N.E. 
523, 148 N.Y. 95, 99; Sparrowhawk 
v. Sparrowhawk, 11 Hun 528, 530; 
People v. Board of Police, 35 Barb. 
644, 648, 14 Abb.Pr, 151 [rev on other 
grounds 26 N.Y. 316]. 


N.D.—Huether v. McCaull-Dins- 
more Co., 204 N.W. 614, 52 N.D. 721. 


Or.—Turner v. Cyrus, 179 P. 279, 
91 Or. 462. 


PR ETO v. Wilson, 106 Pa. 
207, 214 


Wis.—Olwell v. Skobis, 105 N.W. 
777, 126 Wis. 308; Bigelow v. Daniel- 
son, 78 N.W. 599, 102 Wis. 470; Da- 
vis v. Chicago, ete, R. Co., 67 N.W. 
16, 93 Wis. 470, 482, 57 Am.S.R. 935, 
383 L.R.A. 654. 


“The office of a special verdict is 
to find facts as to all material is- 
sues.” Ginn v. Nyrick, 3 OhioN.P.N. 
S. 448, 449, 


“A special verdict is one by which 
all the facts of the case are put on 
the record, and the law is submitted 
to the judges.” Carr v. Carri 52 NY. 
251, 256. 


[a] Limited to questions of fact.— 


[§§ 847-848 


the jury return a general verdict for plaintiff, sub- 
ject nevertheless to the opinion of the court on a 
special case stated by counsel on both sides, as a 
matter of law.*+ 
said has gone out of practice.7° 
special verdict i is to have all questions of fact in the 
case finally settled by the jury,7® but not to decide 
disputes between. witnesses as to minor facts even 
if such minor facts are essential to establish, by 
inference or otherwise, the main fact.** 
verdict, although comprising many findings, is but 


But this proceeding it has been 
The object of a 


A special 


Special findings distinguished. The fact that a 
general verdict is accompanied by special findings 
or answers to special questions does not make the 
verdict a special verdict.*® 
eral verdict, however, specific findings of the jury 
as to the facts are to be considered as a special ver- 


Where there is no gen- 


Jentz v. National A eegacaae Co., 204 
N.W. 344, 52 N.D. 


69. Ford v. Be ae 200 P.. 522,045 
Nev. 202. But see Nerger v. Commer- 
cial Mutual Fire Ass’n, 114 N.W. 689, 
215 S.D. 537 (holding that the fact 
that a special verdict found by the 
jury did not embrace all the issues 
made by the pleadings did not render 
it any the less a special verdict in 
regard to the time for serving notice 
of intention to move for a new trial). 

[a] A single finding in response to 
specific question by the court cannot 
be sustained as a special verdict, as 
it is the province of a special verdict 
to find and place on record all essen- 
tial facts, including disputed as well 
as undisputed facts. Panek v. Scran- 
ton Ry. Co., 102A: 274,' 258 Pa. 589: 


[b] Where some issues are admit- 
ted on the trial, and only one is sub- 
mitted on which the jury find for 
plaintiff, the verdict is not a special 
verdict, but may be treated as in the 
nature of a special verdict, or a spe- 
cial finding on a particular issue. 
Williams v. Willis, 7 Abb.Pr. (N.Y.) 


Special findings see infra § 852. 


70. Jentz v. National Casualty Co., 
204 N.W. 344, 52 N.D. 688; Walling- 
ford v. Dunlap, 4 Passi. 


71. In re Plate’s Will, 156 
999, 1002, 93 Misc. 428. 


72. St. 18 Edw. Ic 30. 


Stirs Wallingford v. Dunlap, 14 Pa. 


74 Wallingford v. Dunlap, supra. 


75. See Wallingford v. Dunlap, su- 
pra (stating that the practice prob- 


N.Y.S. 


any never prevailed in Pennsylva- 
nila). co 

76. Daley v. Brown, 60 N.E. 753, 
VET Nieya sis 


77. Baxter v. Chicago, ete., R. Co., 
80°N.W. 644, 104 Wis. 307. 


78. Casey-Swasey Co. v. Manches- 
ter Fire Ins. Co., 73 S.W. 864, 32 Tex. 
Civ. App. 158. 


79. U.S.—Elliott v. E. C. Miller & 
Co., 158 F. 868. 


Ind.—Manning v. Gasharie, 27 Ind. 
399; Consolidated Stone Co. v. Wil- 
liams, 57 N.E. 558, 26 Ind.App. 131, 84 
Am.S.R., 2:78. 

Ohio.—Gale v. Priddy, 64 N.E. 487, 
66 Ohio St. 400. 

Pa.—Reese v. People’s Coal Co., 64 
Pa.Super. 519. 
Wis.—McDougall v. Ashland Sul- 


Ber ae Co., 73 N.W. 327, 97 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dict,*° or may be so considered*! where there is nei- 
ther a general nor a special verdict. It has been held 
that where interrogatories were submitted and an- 
swered which embraced and covered all the issues in 
the cause they might be regarded as a special ver- 
dict’? but cannot be so regarded where the interroga- 
tories do not cover all the issues.8* Although they 
may to some extent both subserve the same purpose, 
there is still a material difference between special 
verdicts and findings by responses to interroga- 
tories..+ By the former no unconditional general 
verdict is rendered, but the jury find the facts and 
submit the question of law arising upon them to the 
court.S> By the latter answers pertinent to, and 
perhaps controlling, although not necessarily fully 
covering, an issue framed, are given, always in con- 
nection with a general verdict.8° The purpose of the 
former is to furnish the basis of a judgment to be 
rendered, and of the latter, by eliciting a determina- 
tion of material facts, to furnish the means of test- 
ing the correctness of the verdict rendered, and of 
ascertaining its extent.§7 


As employed in statutes the term “special ver- 
dict” does not necessarily mean a finding upon each 
material issue in the case as it did at common law,** 
as, for example, in a statute which authorizes a 
demand for a special verdict on any one or more of 
the issues or particular questions of fact, not for 
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the purpose of determining what judgment shall be 
entered, but for the purpose of determining wheth- 
er the general verdict is or is not against law.*® 
Under such a statute special verdicts and special 
findings are identical except as to name.®° 


Answers to questions by jury in equity cases. 
Where a court of equity submits part of several 
questions of fact to a jury, answers thereto do not 
constitute a special verdict.®! 


[§ 849] d. Verdict Subject to Opinion. In some 
jurisdictions the jury may bring in a verdict for 
either party subject to the opinion of the court 
upon a point of law.®? This is a general and not 
a special verdict.°? A verdict generally for either ~ 
party, dependent upon a single point of law pre- 
sented .to the court, is good.°4 The facts on which 
it arises must either be admitted on the record or 
found by the jury.®® <A verdict conditioned upon 
and subject to the court’s opinion upon a demurrer 
to the evidence remains conditional until the court 
acts upon the demurrer and gives judgment or sets 
it aside,®® and it is error to render judgment on the 
verdict without determining the demurrer.®? 


[§ 850] e. Conditional Verdict. It is generally 
held that the jury cannot render a conditional ver- 
dict in an action at law.°& In some jurisdictions, 
however, this practice is permitted.®® 


80. Thompson v. Emerald Oil Co., 
123 -A.. 810, 279 Pa, 321. 


81. Bobbitt v. Van Eaton, 226 N.W. 
79, 208 Iowa 404. 


82. Pea v. Pea, 35 Ind. 387. 


83. Montgomery v. Sayre, 25 P. 
552 [rev in bank on other grounds 
27 P. 648, 91 Cal. 206]; Childress v. 
Lake Erie & W. R. Co., 105 N.B. 467, 
182 yinds (254° °[rev. -GApp!)? Lol’ IN. 
BH. 332]; Kealing v. Voss, 61 Ind. 466; 
Pea v. Pea, 35 Ind. 387; Toledo, W. & 
W. R. Co. v. Hammond, 33 Ind. 379, 5 
Am.R. 221; Eisemann vy. Swan, 19 N. 
Y.Super. 668; Central Land & Invest- 
ment Co. v. Loiseau, (S.D.) 239 N.W. 
487. See Farmers’ Savings Bank of 
Arispe v. Burr Forbes & Son, 132 N. 
W. 59, 151 Iowa 627 (where the court 
without determining whether there 
was any distinction between answers 
to special interrogatories and a spe- 
cial verdict, held that “there cannot 
be a judgment upon answers to spe- 
cial interrogatories, unless these an- 
swers cover every issue in the case, 
and, when taken in connection with 
the pleadings (and possibly with the 
instructions) are in themselves suf- 
ficient to enable the court to deter- 
mine which party is entitled to the 
judgment without referring to the 
testimony’). 

a le jury finds on special questions 
of fact in answer to interrogatories, 
without a general verdict, the finding 
is of no force, and the court can not 
give to the special findings any weight 
unless they are sufficiently numerous 
and explicit to leave nothing for the 
court to do but determine questions 
of law. If they affirmatively show 
the existence of every fact necessary 
to entitle plaintiff to a recovery and 
the nonexistence of every defense pre- 
sented under the issues, or if they 
show as a matter of law that a valid 
defense has been established by the 
evidence, they may then constitute a 
special verdict.” Childress v. Lake 
Erie & Western R. Co., 105 N.E. 467, 
182 Ind. 251 [rev (App.) 101 N.EH. 332]. 

[a] In New Jersey, however, prac- 
tice Act, rule 110, contemplates in any 
event on answers to questions that a 


general verdict shall be entered, and 
the general verdict thus entered, plus 
the answered questions and a state- 
ment of the case, shall be prepared 
and. filed, and shall have the effect of 
a special verdict. Albro Clem Eleva- 
tor Co. v. Director General of Rail- 
roads, 112 A. 885, 95 N.J.Law 342. 

84. Freedman v. New York, N. H. 
So, Dik COs Acts 01 681s Conn. OU 
15 Am.S.R. 464; Manning Vv. Gasharie, 
27 ind: 399. 


&5. See supra note 68. 
86. Freedman v. New York, N. H. 
&) Ha). Co: Supra, 


87. Conn.—Freedman v. New York, 
N,, By & oR, Co., supra 


Ill.—Chicago & N. W. R. Co. v. 
Dunleavy, 22 N.E. 15, 129 Ill. 132. 


Ind.—Childress v. Lake Erie & W. 
R. Co., 105 N.E. 467, 182 Ind. 251. 


Iowa.—Morbey v. Chicago, etc., R. 
Co., 89 N.W. 105, 116 Iowa 84. 


Kan.—Sturgis First Nat. Bank v. 
Peck, 8 Kan. 660. 

88. Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461. 


gs9. Plyler v. Pacific Portland Ce- 
ment Co., 92 P. 56, 152 Cal. 125; Napa 
Valley Packing Co. v. San Francisco 
Relief & Red Cross Funds, 118 P. 469, 
16 Cal.App. 461. 


90. Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, supra 

91. Daclos v. Kelley, 89 N.E. 875, 
SiiOyuel 9 7adNor hi Os 


92. See cases infra this note, and 
infra notes 93-97. 

[a] In New York (1) where ex- 
ceptions have been taken to evidence, 
it is, in general, erroneous to direct 
a verdict subject to the opinion of the 
court (Byrnes v. Cohoes, 67 N.Y. 204 
[aff 3 Hun 602]; Purchase v. Matte- 
son, 25 N.Y. 211, 15 Abb.Pr. 402, 25 
How.Pr. 161 [rev 13 N.Y.S. 587]), (2) 
and if the parties consent to a verdict 
subject to opinion, they waive all ex- 
ceptions (Byrnes v. Cohoes, supra). 


[b] Im Ontario consent of parties 


to a conditional verdict is necessary. 
Bletcher v. Burn, 24 U.C.Q.B. 124. 


[c] Werdict held not to be verdict 


‘subject to opinion.—City Bank of 


Brooklyn v. McChesney, 20 NiY. i240; 


[ad] Form of reserved question 
held. proper.—Suter v. Findlay, 6 Pa. 
Dist 253, 19 Pa.Co. 10, 18 Montg. Co. 


[e] Failure to use conditional ver- 
dict referred to with disapproval. 
McNamara v. Washington Terminal 
Co., 37 App.D.C. 384. 

{f] Case held properly submitted 
to jury.—Where a _ tenant’s action 
against his landlord for wrongful 
eviction was rightfully submitted to 
the jury, the evidence warranting a 
finding of eviction, it was error “for 
the court, with the jury’s assent, 
when a verdict for plaintiff was re- 
turned, to enter a verdict for defend- 
ant on court’s decision that defend- 
ant’s previous motion to direct verdict 
should have been granted. Mitsakos 
v. Morrill, 129 N.E. 294, 237 Mass. 29. 

[g] Formal setting aside verdict 
held unnecessary.—Goetze vy. Domi- 
nick, 140 N.E. 802, 246 Mass. 310. 

Direction of verdict subject to opin- 
ion see supra § 457. 

Reservation of question of law see 
supra § 363. 

93. Dejarnatte v. Allen, 5 Gratt. 
(46 Va.) 499; McMichen v. Amos, 4 
Rand. (25 Va.) 134. 


94 McMichen v. Amos, supra. 

95. Watsontown Car Mfg. Co. v. 
Elmsport Lumber Co., 99 Pa. 605; 
Witman v. Smeltzer, 16 Pa.Super. 285. 


96. Green & Co. v. Pittsburgh, etc., 
R. Co., 11 W.Va. 685. 


97. Green & Co. v. Pittsburgh, etc., 
R. Co., supra. 


98 Davis v. Searcy, 30 So. 823, 79 
pies 292; Cox v. Bright, 65 Mo. App. 

99. See cases infra this note. 

[a] Form of conditional verdict 


held proper.—Tull v. Lynn, 18 Pa. 
Dist. 699. 
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Failure to comply. Where, after a conditional 
verdict, plaintiff, by a motion for new trial, prevents 
defendant from performing the condition, such fail- 
ure cannot put defendant in default. 


[§ 851] f. Special Issues. Under the statutes in 
some jurisdictions a party may have a case submit- 
ted to the jury upon special issues,? the practice 
being analogous to that of submission for a special 
verdict? and the object of the statutes being to en- 
able a party to procure a finding upon the facts by 
the jury without their having knowledge of the 
legal effect of such finding,* so as to remove from 
the jury any bias or prejudice in favor of or against 
the parties by reason of the effect of its answers,’ 
and to confine the jury to its proper function as 
trior of the facts® it being for the court to deter- 
mine the legal effect of the facts found by it,’ and 
to apply the law to the facts found.’ The object also 
is to prevent the jury from first agreeing to give 
a verdict to one of the parties and then framing 
answers to carry out the agreement.? 


[§ 852] g. Special Findings.t° Special findings 
are particular findings of individual facts,1+ limited 
to findings of fact.12 The object of such a finding 
is to state the ultimate facts,1* and: not the proba- 


[b] Conditional verdict held im- 
proper.—Thompson v. Rogers, 67 Pa. 
39. facts. 


{e] Verdict held counditional.— 


TRIAL 


that is, such facts as prove the exist- 
ence of the ultimate or 


[§§ 850-854 


tive or evidentiary facts.1* 


Purposes of propounding interrogatories or ques- 
tions to a jury, and requiring them to make special 
findings thereto, in addition to their general ver- 
dict, are to bring out the various material facts 
and assist the jury in arriving at an intelligent ver- 
dict ;+® and to test?® and explain or limit the gen- 
eral verdict,!7 and to enable the court to learn the 
jury’s view of material issues,?* and apply the law 
correctly and guard against any misapplication of 
the law by the jury.1® This practice is a valuable 
check against the uncertainty of a general verdict.*° 


[§ 853] 2. Sealed Verdict—a. What Constitutes. 
Sealing a verdict means that the findings should 
be placed in an envelope or other inclosure, and the 
inclosure sealed,?4 and doés not mean that the 
public or private seal of the jury, or any of the 
members thereof, should be used. 


[§ 854] b. Directions as to Sealing. The court 
may, without regard to the consent or objection of 
parties,?* direct the jury, in case they should agree, 
to sign the verdict, place it in an envelope, and re- 
turn it into open court,** or may direct the bailiff 
to permit the jury, upon agreement, to sign and 


; : on, 145: A. 578, 582, 295 Pa. 408. 
inferential 18. Holman v. Cole, 218 N.W. 795, 


Such evidentiary and proba- | 949 Mich, 402: le v. Boyd, 47 Mich. 
tive facts are to be considered by the | 9g, act came eee she 


Green & Co. v. Pittsburgh, etc., R. Co., 
11 W.Va. 685. 

1. Jones y. Backus, 6 A. 335, 114 
Pa, 120. 


2. See statutory provisions. 


Submission on special issues see in- 
fra §§ 925-926. 


3. See supra § 848. 


4 Gilmer v. Graham, (Tex.Commn. 
App.) 52 S.W.(2d) 263 [rev (Civ.App.) 
26 S.W.(2d) 687]. 

5. Simmonds vy. St. Louis, B. & M. 
Ry. Co; "(thex,Comimn. App.) 529, Siw. 
sis} 989 [rev (Civ.App.) 18 S.W.(2d) 


6 Luling Oil & Gas Co. v. Ed- 
wards, (Tex.Civ.App.) 32 S.W.(2d) 
921; Houston & T. C. R. Co. v. Shep- 
ogee (Tex.Civ.App.) 6 S.W.(2d) 410, 

[a] “Issues framed so as to require 
the jury.to apply the law to the facts 
have been;generally condemned under 
the special issue practice.” Houston 
& T. Cc. R..Co. v. Shepherd, (Tex.Civ. 
App.) 6 S.W.(2d) 410, 414. 

7, Gilmer v. Graham, (Tex.Commn. 
App.) 52 S.W.(2d) 263 [rev (Civ.App.) 
26 S.W.(2da) 687]. 

8. Baker v. East, 
197 S.W. 1123. 

9. Simmonds v. St. Louis, B. & M. 
Ry. Co., (Tex.Commn.App.) 29 S.W. 
oe 989 [rev (Civ.App.) 18 S.W.(2d) 


(Tex.Civ. App.) 


10. Special interrogatories and 


findings see infra §§ 918-979. 

Ll ee ALC SOT WL. macy Same at A .COn Vv. 
‘Osburn, 100 P. 473, 474, 79 Kan. 348. 

12. Talbot v. Talbot, 167 N.H. 535, 
‘91 Ind.App. 333. 

13. Behler v. Ackley, 89 N.E. 877, 
880, 173 Ind. 178. 

14. Behler v. Ackley, supra; Tay- 
lor v. Canaday, 57 N.E. 524, 526, 59 N. 
E20, 155 Ind. 671. 

“The office of a special finding is 
not to state the evidentiary facts, 


court in determining the existence of 
the substantive ultimate facts, but 
their statement in a special finding is 
improper.” Taylor v. Canaday, sSu- 
pra. 

Propriety of finding see infra § 921. 


15. Freedman v. New York, N. H. 


SE Rs maOOne tL Aw 201. 905, or 
Conn. 601, 15 Ann.Cas. 464; Munley 
v. Scranton, 4 Pa.Dist. 117; Vieth v. 


Hope Salt & Coal Co., 41 S.E. 187, 51 
W.Va. 96, 57 L.R.A. 410; Peninsular 
Land Transp. & Mfg. Co. v. Franklin 
Ins. Co., 14 S.E. 237, 35 W.Va. 666. 


16. Jones v. Southwestern Inter- 
Hee Rn CO Oye ane 599s O2 ran, 


17. Conn.—Ziman v. Whitley, 147 
A. 370, 110 Conn. 108; Longstran v. 
Owen McCaffrey’s Sons, 111 A. 788, 
95 Conn. 486; Cullum‘y. Colwell, 83 
A. 695, 85 Conn. 459; Nawsky v. Sied- 
lecki, 75 A. 135, 83 Conn. 109: 


Ind.—Cleveland, C., C. & St. L. Ry. 
ree v. True, 100 N.H. 22, 53 Ind.App. 


N.Y.—Lierners v. Long Island R. 
Co.; 216 .N.Y.S. 656, 217 App.Div.s. 301. 


Ohio.—Pecsok y. Millikin, 173 N.E. 
626, 36 Ohio App. 543. 


‘ca ae ke v. Scranton, 4 Pa.Dist. 


W.Va.—Griffith v. American Coal 
Co. of Allegheny County, 88 S.E. 595, 
78 W.Va. 34. 


[a] Similar statements of purpose. 
—‘‘The object of a special finding is 
that if, under the law, the particular 
facts found are inconsistent with the 
general verdict, the former shall con- 
Leola Cleveland Ch Coc&) Sie Ta ekty. 
Co. v., True, 100 NiB: 22, 25, 53 Ind, 
App. 156. To same effect Pecsok vy. 
ME 173 N.E. 628, 36 OhioApp. 


[b] Special findings “throw clear 
light upon controverted questions and 
greatly aid just determinations both 
in courts of first instance and upon 
appeal.” Abraham Fur Co. v. Camer- 


19. Plyler v. Pacific Portland Ce- 


ment Co., 92 P. 56, 152 Cal. 125; Lar- 
sen v. Leonardt, 96 P. 395, 8 Cal. App. 
226; Parkinson Sugar Co. v. Riley, 31 
P. 1090, 50 Kan. 401, 408, 34 Am.S.R. 
123; Morrow v. County Com’rs of Sa- 
line County, 21 Kan. 484, 503. 


“It is matter of common knowledge 
that a jury, influenced by a general 
feeling that one side ought to recov- 
er, will bring in a verdict according- 
ly, when at the same time it will find 
a certain fact to have been proved 
which in law is an insuperable barrier 
to a recovery in accord with the gén- 
eral verdict. And this does not imply 
intentional dishonesty in the jury, or 
a failure on the part of the court to 
instruct correctly, but rather a dis- 
position to jump at results upon a 
general theory of right and wrong, in- 
stead of patiently grasping, arrang- 
ing, and considering details.” Mor- 
row v. County Com’rs of Saline Coun- 
ty, supra. 


wee Munley v. Scranton, 4 Pa.Dist. 


21. Bradley v. Rogers, 5 P. 874, 33 
Kan. 120. 


22. Bradley v. Rogers, supra. 


23. Bunker Hill, etec., Min., etc., Co. 
VviOberder, 79 BE, 726, 25) CCAM 7a: 
Bunker Hill, ete., Min., etc, Co. v. 
Schnelling, 79 F. 263, 24 C.C.A. 564; 
Green v. Bliss, 12 How.Pr. (N.Y.) 428; 
Rudisill v. Rebert, 14 York Leg.Rec. 
(Pa.) 121. But see Deen v. Wheeler, 
67 S.E. 212, 7 Ga.App. 507 (holding 
that the parties had consented to the 
instruction directing a return of a 
sealed verdict, but stating, in the ab- 
sence of such consent, the return of 
a sealed verdict would be error). 


24 Mt. Vernon v. Cockrum, 59 Tl. 
App. 540; Dale v. Downs, 7 Mart.N.S. 
(La.) 224; Willard vy. Shaffer, 6 Phila. 
(Pas) 25205 


[a] Parties not objecting at time 
the direction is given are deemed to 
nee ee High v. Johnson, 28 

Lisi as 5 


For later cases, developments and changes in the law see Annotations,'same title and section number. 
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seal their verdict and return it into court the fol- 
lowing morning,?® or, upon the jury’s coming into 
court to report agreement, counsel being absent, may 
instruct the jury to seal their verdict and return it 
into court on the following day.?° 


{§ 855] c. Opening. While the court may, under 
stipulation of the parties, open a sealed verdict in 
the absence of the jury and if necessary reduce it 
to proper form,?7 it may be opened at any time by 
the court, notwithstanding parties have agreed that 
it shall be opened on a particular day.?® The acci- 
dental unsealing of the verdict by the foreman does 
not vitiate it,?® nor does the fact that counsel, out 
of curiosity, opened it.2° Where a sealed verdict 
_is directed, it is error to receive an open verdict.?? 
In some jurisdictions the reception of a sealed ver- 
dict in the absence of some of the jury is illegal, un- 
less consented to by the parties.*? Elsewhere it is 
held that it is not error for the court to receive the 
verdict without calling the jury back into the box 
where the losing party does not request their re- 
eall or demand the right to poll the jury.** Also it 
has been held that, if one of the jurors became so sick 
that he could not be present in court, the judge might 
receive the verdict with only eleven jurors present,*+* 
or the judge might adjourn court to the juror’s 
house and there, in the presence of all twelve jurors, 
receive the verdict.2® If the parties consent, they 
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thereby waive all exceptions because of such separa- 
tion.*° 


[§ 856] 3. Rendition and Reception*?7—a, When 
Received; Adjournments. <A verdict cannot be re- 
ceived and entered during a period of adjournment,**® 
in the absence of agreement,*® or announcement by 
the court that the verdict would be received during 
adjournment if the jury came to an agreement,*°® 
or statutory authority.*+ Under a statute provid- 
ing that a final adjournment of the court shal] dis- 
charge the jury, it has been held that, where a jury 
were directed to retire and bring in a sealed verdict, 
and the court thereupon adjourned for the term, the 
jury could not thereafter render a verdict,*? but a 
verdict may be returned during the next term where 
the statute contemplates the continuance of the jury 
for a limited time during the ensuing term.** The 
taking of a recess instead of ordering an adjourn- 
ment has been held to be notice to counsel and par- 
ties to remain in attendance and await the verdict 
of the jury.** 


[§ 857] b. Where and by Whom Received. <A 
verdict must be returned into open*® court,#® and 
is not final until pronounced and recorded in open 
court.47 In the absence of statutory warrant, the 
court cannot authorize another person, other than 
the clerk, to receive the verdict,*® although the 


25. Chicago v. Langlass, 66 Ill. |] to such procedure, is irregular); Per-) [a] Thus, under a statute provid- 
Sil a v. yeh 52 Pa. 199 (recognizing | ing ae the court might ee pS to 
26. Leas v. Cool, 68 Ind. 166. the rule). any day not beyond the first day of 
ay Xoon v. Phenix Mut. i, Ins. [a] Recall of adjournment.—aAl- | the next term of court, and a further 


Co., 104 U.S. 106, 26 L.Ed. 670. 


though adjournment has been pro- 
claimed, judges and counsel remain- 


provision that all causes and proceed- 
ings pending and undisposed of in any 
courts at the end of a term shall 


28. Pierce v. Hasbrouck, 49 Il. ing in the court room, the order for 
23. adjournment may be,recalled and ver- 
- 29. Bass v. Hanson, 9 Iowa 563. dict received. Person v. Neigh, 52 

30. Smoots v. Foster, 16 Ohio Cir, | Pa. 199. 

Ct. 612, 9 Ohio Cir.Dec. 218. [b] Where record does not show 


31. 
32. 


Chicago v. Rogers, 61 Ill. 188. 


Ellsworth v. Varnum, 105 Ill. 
App. 487; Bishop v. Mugler, 5 P. 756, 
383 Kan. 145, 8 P. 1038, 34 Kan. 254; 
eapebell v. Linton, 27 U.C.Q.B. (Ont.) 
568. 


{a] In Minnesota, under Gen. St. 
(1913) § 7812, relating to the recep- 
tion and entry of verdict, where a 
sealed verdict, instructed by consent 
of counsel, was returned to the clerk 
and thereafter opened by the court 
in the jury’s absence and recorded, the 
proceeding was irregular and ground 
for a new trial. Klemmer vy. Biers- 
dorf, 163 N.W. 527, 137 Minn. 474. 


33. Caplan v. Reynolds, 182 N.W. 
641, 191 ee 458. 


34. McDonald v. West Alexander 
Borough, 20 Pa.Dist. 109, 37 Pa.Co. 
241, 


35. 
36. 


King v. Faber, 51 Pa. 387. 
Woods v. Van Buren County, 
Morr. (Iowa) 441. 

37. Irregularities constituting 
Sra for new trial see New Trial 
alae on Sunday see Sunday § 


38. Johnson v. Depuy, 2 N.J.Law 
165; Shamokin Coal, etc., Co. v. Mit- 
man, 3 Pa. 379. See Nelson v. Wood, 
210 F. 18, 126 C.C.A. 598 [error dism 
36 S.Ct. 445, 239 U.S. 637, 241 U.S. 637, 
60 L.Ed. 480, 1215 (dictum indicating 
that the reception of a verdict orally 
by the clerk, during a period of ad- 
journment, in the absence of the 
judge, the parties, and their counsel, 
and without the consent of the parties 


[64 C. J.—67] 


adjournment, the court may receive 
the verdict in the absence of the par- 
is Stone v. Scherzer, 3 Walk. (Pa.) 


39. Kennedy v. Raught, 
235; McMurray v. Oneal, 
Va.) 246. 

40. McCormick Harvesting Mach. 
a6 v. Lauber, 52 P. 577, 7 Kan.App. 


6 Minn. 
1 Call (5 


41. See statutory provisions. 


[a] In Massachusetts, under St. 
(1885) c 384 § 2, providing that the 
courts shall always be open, and that 
any business of the court may be 
transacted at any time, it has been 
held that the court may receive the 
verdict in time of adjournment.* Tim 
Fay senteld, 47 N.E. 106, 168 Mass. 


[b] In South Dakota, under Comp. 
L. § 5057, providing that, in respect 
of a cause submitted to the jury, the 
court shall remain open until the ren- 
dering of the verdict, in spite of ad- 
journments from time to time in re- 
spect of other business, the court may 
receive a verdict after having ad- 
journed to the following day. Cran- 
mer v. Hohn, 76 N.W. 937, 11 S.D. 245. 


[ec] In Qlinois it is held that the 
receipt by the court of the verdict is 
a mere ministerial act, and that there- 
fore the reception of a verdict during 
adjournment, if not prejudicial, is not 
error. Hast St. Louis Connecting R. 
Co. v. Eggmann, 71 Ill.App. 32. 


42. Anderson v. Hulet, 36 P. 309, 
4 Colo.App. 448. 

43. See statutory provisions; 
case infra this note. 


and 


stand continued until the next term 
of court, it was held that a verdict 
received on the first day of the next 
term of court was valid. Weske y. 


Chicago Union Traction Go., 117 Ill 
App. 298. 
44, Mooney v. Olsen, 22 Kan. 69. 


45. Inre eee s Estate, 243 N.W. 
781, 123 Neb. 531 


46. Tuhev. Eber, 19 Ind. 126; Ros- 
ser v. McColly, 9 Ind. 587; Guth v. 
Costa, 39 Pa.Co. 423; Whitlow v. 
Moore, 1 Tex.A.Civ.Cas. § 1052. 


[a] In Nebraska the provisions of 
Comp. St. (1922) § 8806, that the ver- 
dict shall “be read by the clerk to 
the jury,” and the further provision 
of § 8807, that the jury must be con- 
ducted into court and ‘their names 
called by the clerk,” are directory and 
not mandatory. Thus a verdict re- 
ceived by the court in the absence of 
the clerk is valid. Bryan v. Man- 
chester, 197 N.W. 425, 111 Neb. 748 
[mod 193 N.W. 7538, 110 Neb. 377]. 


47./ Crotty v. Wyatt, 3 Ill.App. 
388; Withee v. Rowe, 45 Me. 571; 
Goodwin v. Appleton, 22 Me. 453; Un- 
1On Pe Ryn cCOnn ve Connolly, 109 N.w. 
368, 77 Neb. 254. 

[a] But it may be received in dif- 
ferent room from that in which the 
trial was had. Christie v. Bowne, 27 
N.Y.S. 657, 76 Hun 42. 


[b] In Ohio it has been held that, 
under the practice there, a verdict 
may be delivered to the judge at 
chambers. Palmer v. Harper, Wright 
(Ohio) 383. 


48. Willett v. Porter, 42 Ind. 250; 
Britton v. Fox, 39 Ind. 369; Balti- 
more, etc., R. Co. v. Polly, 14 Gratt. 
(55 Va.) 447. See Kelly v. Grand 
Trunk Western Ry. Co., 93 N.E. 616, 
46 Ind.App. 697 (recognizing the rule). 
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parties consent thereto;*® but it is often held that 
by consent of the parties the clerk may receive a 
verdict in the absence of the judge.®°®° Where the 
parties are present and consent to the reception 
of the verdict, it is not rendered illegal by the ab- 
sence of one of the assistant judges.°! According 
to some authority, a verdict in a case tried by one 
justice may be reported into court and entered in 
the presence of another justice.°? It has been held 
that receipt of the verdict by the clerk, although 
the court was present, was not irregular or harm- 


ful.5? 


[§ 858] c. Necessity of Presence of Party or 
Counsel. In accordance with the rule now generally 
recognized, in the absence of statute or rule of 
court to the contrary, a- verdict may be received by 
the court in the voluntary absence of the parties,°* 
or their counsel,®® or in the absence of both,®*® where 
such absence is voluntary and while the court is in 
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ey. ie 
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regular session,®? especially where they ‘were called 
into court and did not respond,®* or where the cause 
of the complaining party is without merit.°® How- 
ever, it has been held that. the presence of plaintiff 
is necessary where he has the right to submit to a 
nonsuit at any time before verdict" and if, upon 
being called he does not answer, a nonsuit may be 
taken against him;°? and at the early common law 
plaintiff was required to be present at the recep- 
tion of the verdict to answer in case it was adverse 
to him for the amercement to which he was liable 
pro falso clamore suo.°? It is the duty of counsel 
to remain in the court room until the final disposi- 
tion of the case,** unless content to rely upon rights 
afforded him in such absence.®* It is no part of the 
judge’s duty to send for counsel to be present at the 
return of the verdict.°> A request by counsel that 
the deputy clerk notify him when the verdict was 
to. be received has been held to be a mere personal 


Contra Wetmore State Bank v. Cour- 
a 15655 P27, eOkessan. LS. 


[a] In New Jersey, under Pract. 
Act (1903) § 160, and 2 Comp. St. 
(1910) p 1961 § 27, providing that the 
court may direct that the verdict be 
taken. by the clerk in open court in 
the absence of the judge, it has been 
held (1) that the clerk is not given 
power to refuse to accept a verdict 
‘(Conti v. Alea, 153 A. 636, 9 N.J.Misc. 
R. 297, 107 N.J.Law 391; Corn v. Kap- 
Jan, 139 A. 12, 103 N.J.Law 628 [rev 
130 A. 887, 3 N.J.Mise. 1215]; Socko- 


Owski v. Olkowski, 130 A... 514, 
_102 N.J.Law 50; Folkner v. Hop- 
kins, 126 A. 633, 100 N.J.Law 


189) (2) or to send the jury back to 
reconsider their decision (Conti v. 
Alea, supra; Sockolowski v. Olkowski, 
supra; Folkner vy. Hopkins, supra), 
(3) but he must take it as rendered 
(Conti v. Alea, supra). (4) 2 Comp. 
St. (1910) p 1956 § 9b, giving a deputy 
elerk all the powers of the clerk, in 
the absence of the other, the deputy 
clerk may, under direction of court, 
take the verdict. Wegener v. Sugar- 
man, 138 A. 699,-104 N.J.Law 26. 


49. Baltimore, etc., R. Co. v. Polly, 
14 Gratt. (55 Va.) 447. 


-' [a] Fact that counsel was present 
in court, but did not assent to the ap- 
pointment because it was not called to 
his attention, will not validate a judg- 
ment based on a verdict received by 
an attorney appointed by the court to 
reeeive it in his absence. Britton v. 
Fox, 39 Ind. 369. 


50. Miller v. Young, 163 N.W. 27, 
196 Mich. 276; Bedal v. Spurr, 22 N. 
W. 390, 33 Minn, 207; Dubac v. Lazell, 
Dalley & Co., 75 N.E. 401, 182 N.Y. 482 
[dist Morris v. Harburger, 91 N.Y.S. 
409, 100 App.Div. 612; French v. Sea- 
mans, 50 N.Y.S. 776, 27 App.Div. 612; 
Ingersoll v. Lansing, 5 N.Y.S. 288, 51 
Hun 101, on the ground that, while 
these decisions are apparently at vari- 
ance with the view therein taken, 
each was based on special and pecu- 
liar circumstances]; Chichester v. 
Winton Motor Carriage Co., 96 N.Y.S. 
1006, 110 App.Div. 78, 17 N.Y.Ann. 
Cas. 450; Barger Bros. v. Alley, 83 
Si 6125 167 N-C.2262)ieit Cyc]; Ber= 
rell v. Hales, 25 ‘S.E., 821, 119 N.C. 
199. See Covaleski v. Thomas, 242 N, 
Y.S. 174, 229 App.Div. 413 (recogniz- 
ing the rule). 


51. Wathan v. Penebaker, 3 Bibb 
(Ky.) 99. 
52. Chicago, etc., R.'Co..v. Merri- 


man, 86, I1l.App. 454; 
10 So. £78, 69 Miss. 


State v. Allen, 
508, 30 Am.S.R. 


563. 

[a] In New York (1) the verdict 
may be reported in court and entered 
in the presence of another justice 
(Terriberry v. Mathot, 97 N.Y.S. 21, 
111 App.Div. 235, 18 N.Y.Ann.Cas. 32. 
See Covaleski v. Thomas, 242 N.Y.S. 
174, 229 App.Div. 413 [recognizing the 
rule]), (2) but his power is limited to 
instructing the clerk to refuse to re- 
ceive a void verdict and to advise 
reconsideration by the jury (Covale- 
ski v. Thomas, supra)... (3) A justice 
of the appellate division of the su- 
preme court does not have the power 
to substitute for a trial judge in re- 
ceiving the verdict. French v. Mer- 
rill, 50 N.Y.S. 776, 27 App.Div. 612. 


53. Levine v. Goldstein, 138 A. 511, 
5 N.J.Misce. 841. 


54. Gould v. Magee, 3 N.J.Law 475. 


55. Alusa v. Lehigh Valley R. Co., 
26 F.(2d) 950; Christie v. Bowne, 27 
N-Y.S. 657, 76 aun, 42. 

N.C.—Barger Bros. v. Alley, 83 S.E. 
612, 167 N.C. 362. 


Okl.—Kuhl v. Supreme Lodge S. K. 
Li Ot e, LLG el 8S Okl S8oe 


Wis.—Walezakowski v. Milwaukee 
Electric Ry. & Light Co., 147 N.W. 
20, 157 Wis. 191. 

{a] Sealed verdict.—The court has 
power, notwithstanding the absence 
of counsel, to authorize the jury to 
return a seated verdict and to sepa- 
rate. Grace, ete., Co. v. Sanborn, 124 
ae 472 [aff 80 N.E. 88, 225 Il. 
1 A 


56. 


8. 


Neer iie i ORS v. Wheeler, 41 Conn. 
Ga.—Ward vy. 
Gan oiler 
479. 
Ind.—Livengood vy. Wright, 
180 N.E. 680. 


Kan.—Strowger v. 
425, 44 Kan. 298. 

Neb.—Bryan v. Manchester, 197 N. 
W. 425, 111 Neb. 748 [mod 193 N.W. 
753, 110 Neb. 377]. 


See Welch v. Stiles, 47 Iowa 171 
(holding in the absence of a showing 
that plaintiff and his counsel were not 
notified, a verdict received in their 
absence was valid). 

[a] Findings on special issues.—It 
is not necessary that a party or his 
counsel be present at the return of a 
verdict finding on special issues. 
Rodriguez v. Texas Employers’ Ins. 


Colo.—Stiles v. Ford, 2 Colo. 


Ward, 87 S.E. 17, 144 
Perry v. Mulligan, 58 Ga. 


(App.) 


Sample, 24 P. 


(Tex.Civ.App.) 35 S.W.(2d) 
Lawrence v. Cananea Consol. 
(Tex.Civ. App.) 237 


Ass'n, 
510; 
Copper COR Ss Ase 
S.W. 959. 

57. Strowger v. Sample, 24 P. am 
44. Kan. 298. 


58. Perry v. Mulligan, 58 Ga. 479. 
59. Jones v. Bullard, 52.Ga. 145. 


60. Peo. v. Mayor’s Court of Al- 
bany, 1 Wend. (N.Y.) 36 


61. See Graham vy. Tate, Tih INSCS 
120 (holding it irregular to enter a 
verdict against a plaintiff when he 
was not present in court, due to the 
commencement of an action involv- 
ing the parties in the federal court, 
and stating that the proper procedure 
should be to enter a nonsuit). But 
see Barger Bros. v. Alley, 83 S.E. 612, 
167 N.C. 362 (stating that a verdict 
should not be received in absence of 
a party unless the right to be present 
was waived, which might be done by 
the negligent and ee absence 
of the party). 


fa] In New York (a) the early 
practice was to call the plaintiff be- 
fore the jury rencered their verdict, 
and if the plaintiff failed to answer, 
he was nonsuited. Gale v. Hoysradt, 
1 How.Pr. 72, 7 Hill 179. See Matter 
of Davis, 7 Daly 1 (so stating the 
former rule). (2) This procedure was 
abolished by the rulés of the Supreme 
Court in 1845, p 24 (also Rule 38 of 
1871) which provided that it should 
not be necessary to call the plaintiff, 
and that he should have no right to 


submit to a nonsuit after the jury. 


had gone from the bar to consider 
their verdict. See Matter of Davis, 7 
Daly 1 (stating that after the case 
had gone to the jury, the plaintiff 
could not take a nonsuit without 
consent of the parties and the court 
to withdraw a juror). 


62. See Stiles v. Ford, 2 Colo. 128; 


Gale v. Hoysradt,'1 How.Pr. (N.Y.) 
R20 MEAL TS. 
63. Seaton v. Smith, 25 P. 222, 45 


Kan. 43; Dziegiel v. Town of West- 
ford, 174 N.E. 495, 274 Mass. 291, 


[a] Neglect to send bailiff to no- 
tify counsel as the court had agreed 
to do is not such error as will cause 
a reversal. Seaton v. Smith, 25°P. 222, 
45 Kan. 43. Pa, 


64. Dziegiel v. Town of. Westford, 
174 N.B. 495, 274 Mass. 291. 


65. Merwin v. Wheeler, 41 Conn. 
14; Walczakowski v. Milwaukee Elec- 
trie Ry. & Light Co., 147 anil 20, 157 
Wis.’ 191 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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arrangement: between them,®*® and a failure of the 
seputy clerk to notify counsel, not to affect the 
validity of the verdict.®7 


[§ 859] d. Who Must Read Verdict. Under a 
statute providing that the verdict must be rendered 
by the foreman, and read by the clerk to the jury, 
the word “rendered” has been held to mean ‘“tre- 
turned,”®’ and it is not necessary that the foreman 
read the verdict.°® A refusal to, permit the clerk 
to read orally the verdict, when handed to him by 
the foreman of the jury, is not reversible error.7° 


[§ 860] e. Affirming or Publishing Verdict. Ordi- 
narily*? a verdict must be affirmed by the jury in 
open court’? and their finding is not a verdict until 
so affirmed,*® the verdict to which the jury assent 
in open court as read to them being the verdict in 
the case.** Where it is regarded as necessary that 
the verdict be received and “published” in open 
court a verdict prior thereto is not a verdict in 
law.7® It is regarded as “published” when handed 
to some person directed by, the court to receive it.7® 
If the case is withdrawn from the jury while the 
verdict is still in the hands of the foreman, it is 
withdrawn before the verdict is published.*? 


[§ 861] f. Poll of Jurors—(1) Right—(a) In 


66. Barger Bros. vy. Alley, 83 S.H.| F.(2d) 262; 


TRIAL 


Catholic Order of For- 
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General. Polling the jury is a practice whereby the 


| Jurors are asked individually whether they assented 
/ and still assent to the verdict.*® 
| to call the names of the persons who compose a jury 


To poll a jury is 


and require each juror to declare what his verdict 
is, before it is recorded.7® The object of polling 
a jury is to give each juror an opportunity to de- 
clare his present judgment in open court.*° The 
judge may, on request of either party, allow the 
jury to be polled,’! and in some jurisdictions it is 
the absolute right of either party to have the jury 
polled on, request, ®? whether the verdict is sealed 
or declared by the foreman,®* or whether it is spe- 
cial or general,*+ and in these jurisdictions a re- 
fusal by the court to poll the jury on request is 
error,®> although the denial of the right has been 
held not to render the verdict a nullity.°° The 
right to have the jury polled may not be refused 
merely because of the form of the request.87 In 
other jurisdictions it is discretionary with the court 
whether it will poll the jury;*® but if there is a 
good reason, a request by either party to test the 
unanimity of the jury by a poll should be allowed.*® 
The right to poll does not exist in case of a directed 
verdict,°® and if a poll is taken, it is immaterial 


189 N.C. 208; Smith v. Paul, 45 S.E. 


612, 167 N.C. 362. 


67. Barger Bros. v. 
612,167 N-C. 362. 


68. Kramm vy. Stockton Electric 
RiCo., 136 PP. 623, 22-Cal.App. 731. 


69. Kramm vy. 
R. Co., supra. 

7@. Lentine v. McAvoy, 136 A. 76, 
105 Conn. 528. 


71. Opening sealed verdict see su- 
pra § 855. 

Where and by whom received see 
supra § 857 

72. Rigg v. Bias, 24 P. 56; 44 Kan. 
148; Bryan v. Manchester, 197 N.W. 
425, 111 Neb. 748 [mod 193 N.W. 753, 
110 Neb. 377]; Young vy. Seymour, 4 
Neb. 86. See also Lyle v. Light, 16 
N.W. 630, 58 Wis. 248 (including in 
the enumeration of errors made by 
the trial court the fact that the writ- 
ten verdict had not been read aloud 
to the jury). But see Paige v. O’Neal, 

12 Cal. 483 (holding that a failure to 
object to such procedure at the trial 
amounted to acquiescence to it, and 
that such-objection could not first be 
raised on appeal). Compare Magoo- 
han -v.° Curran, 42.A. 656, 71 Conn. 
551 (holding that the judge had the 
discretionary power not to disclose 
the contents of the proposed verdict 
until he had decided to accept it, but 
declaring the better practice to be to 
have the clerk read aloud the proposed 
verdict, and after the judge had ac- 
cepted it, to read it aloud again to 
the jury and then ask them if that is 
their verdict). 

[a] Questioning jury.—The _ re- 
quirement that the jury be asked 
“And is this your verdict so say you 
all?” has been held not to bea mere 
formality. Kneece vy. Hall, 135 S.E. 
peed be as USES Org Oa a 

73. King v. Robinson, 59-So. 371, 
5 Ala.App. 431; Irvine v. Grant, 82 
S.E. 819, 15 Ga. "App. 269. See Water- 
town Héclesiastical Soc.’s Appeal, 46 
Conn. 230 (holding that no verdict 
in a civil case is final until it has been 
read to the jury and they have as- 
sented to it as read). 

74. Watertown Ecclesiastical Soc.’s 
Appeal, 46 Conn. 230; Capital Trac- 
tion Co. ve Lyon, 57 App.D.C. 396, 24 


Alley, 83 S.E. 


Stockton Electric | 


esters v. Fitz, 54 N.E. 952, 181 Il]. 206 
{aff 81 Ill.App. 389]. 

{a] Illustration.—The verdict is 
read by the clerk and assented to by 
the jury to the effect that the appellee 
should recover sixteen hundred and 
seventy-four dollars was the verdict 
in the case, and not the written ver- 
dict returned which stated that the 
appellee should recover ‘sixteen and 
seventy-four” dollars. Watertown 
Heclesiastical Soc.’s Appeal, 46>Conn. 
230. 


75. Irvine v. Grant, 82 S.B. 819, 15 
Ga.App. 269; Handley v. McKee, 70 
S.E. 94, 8 Ga.App. 570. 


76. Merchants’ Bank of Macon v. 
Rawls, 7 Ga. 191, 50 Am.D. 394; Ir- 
mane v. Grant, 82 S.B. 819, 15 Ga. ‘App. 
6 


77. Irvine v. Grant, 82 S.E. 819, 
15 Ga.App. 269. 

78. Jackson y. State, 41 So. 178, 
147 Ala. 699; Sanders v. Charleston 
Consol. Ry. & Lighting Co., 151 S.E. 
438, 154 SC. 220. 

79. State L. Ins. Co. v. Postal, 84 
N.E. 156, 1093, 43 Ind.App. 144; White 
v. Archbald School Dist., 2 Pa.Co. 1, 
pePacC. Pilg hs. 


80. State L. Ins. Co. v. Postal, 84 
N.E. 156, 10938, 43 Ind.App. 144. 
81. Scotty. Scott, /21As-631)°110» Pa. 


387; White v. Archbald School Dist., 
ean @Ow lia) sea bola oe 

82. Lehigh Valley 
Ra Co., (26 -F.(2d), 950. 


Il].—Johnson v. Howe, 7 Ill. 342. 


Ind.—State L. Ins. Co. v. Postal, 
84 N.E. 156, 1093, 43 Ind.App. 144. 


Kan.—Thornburgh v. Cole, 27 Kan. 
490. 

Mo,—Poulson y. Collier, 18 Mo.App. 
583. 

N.Y.—Labar v. Koplin, 4 N.Y. 547. 
See Warner v. New York Cent. R. Co., 
52 N.Y. 437, 121 Am.R. 724 (recogniz- 
ing the rule). 

N.C.—Broadway Bank of Kansas 
City. v. Noble, 165 S.H. 722, 203 N.C. 
300; Columbus Oil Co. v. Moore, 163 
S.E. 879, 202 N.C. 708; Lipscomb v. 
Cox, 142 S.B. 779, 195 N.C. 502; Cul- 
breth v. Borden Mfg. Co., 126 S.E. 419, 


348, 133 N.C. 66. 


Pa.—White v. Archbald School 
Dist, 2) Pa.Coy b 3ePa. Cobia &: 


Tex.—Wells v. Lone Star S. S. Co., 
(Civ.App.) 1 S.W.(2d) 925. 


[a] Without showing that request 
to poll the jury was made, refusal to 
poll does not show error. Levine v. 
Goldstein, 138 A. 511, 5 N.J.Mise. 841. 


82. District of Columbia v. Hum- 
phries, 11 App.D.C. 68; Martin. v. 
Morelock, 32 Ill. 485; Rigg v. Cook, 
9 Ill. 336, 46 Am.D. 462; Crotty v. 
Wyatt, 3 IllApp. 388; Jackson v. 
Hawks, 2 Wend. (N.Y.) 619; Fox v. 
Smith, 3 Cow. (N.Y:) 23; White v. 
Archbald School Dist., 2 Pa.Co. 1, 3 
Pa.C.Pl. 118. See Warner v. New 
York Cent. Ry Co., 52 Nee 437, 1b eA, 
R. 724 (recognizing the rule). 


84 Wells v. Lone Star S. S. Co, 
(Tex.Civ.App.) 1 S.W.(2d) 925. 


85. James v. State, 55 Miss. 57, 30 
Am.R. 496; Hubble v. Patterson, 1 
Mo. 392; Wells v. Lone Star S. S. Co., 
(Tex.Civ.App.) 1 S.W.(2d) 925. 

86. Humphries v. District of Co- 
lumbia, 19 S.Ct. 637, 174 U.S. 190,' 43 
L.Ed. 944. 

87.. Wells v. Lone Star S. S. Co., 
(Tex.Civ.App.) 1 S.W.(2d) 925. 

88. U.S.—Dunlop v. Munroe, 8 F. 
Cas.No. 4,167, 1 CranchC.G. 536 Caff 
7 Cranch 242, 3 L.Ed. 329]. 

Cal.—Blum y. Pate, 20 Cal. 69. 


7a.—Rutland vy. Hathorn, 36 Ga. 
3880; Beale v. Hall, 22 Ga. 431; Smith 
v. Mitchell, 6 Ga. 458. 

N.H.—Milton School Dist, No. 1 v. 
Bragdon, 23 N.H. 507 

Ohio.—Landis v. Dayton Wright 


659. 
ait ae aaa v. Maverick, 12 S.CcL: 

89. Hindrey v. Williams, 12 P. 436, 
SEColOn ss Tle 

90. Ala.—Reed v. Ridout’s Am- 
bulance, 102 So. 906, 212 Ala. 428 [cit 
Cyc]. 

Cal.—In re Sharon’s Estate, 177 P. 
288, 179 Cal. 447. 


Ill.—Kinser vy. Calumet Fire-Clay 


1060 [64 C.J.] 


whether or not the jurors agree with the verdict.°* 
A poll of the jury must be had immediately on re- 
turn of the verdict in open court and before debate 
or discussion thereof.°? An objection that the jury 
were not polled comes too late after judgment.°* 


[§ 862] (b) Waiver. The right to poll the jury 
is waived by a stipulation that the officer in charge 
of the jury may receive the verdict.°* Upon the 
question whether an agreement of counsel that the 
jury may bring in a sealed verdici affects the right 
to poll, the cases are not in accord, some holding 
that it waives the right,®®> and others otherwise.°® 
Where the bill of exceptions shows that the sealed 
verdict was opened and read by consent of counsel, 
they cannot object that it was read in the absence 
of the jury, so as to deprive them of an opportunity 
to poll the jury.°7 The right is waived when plain- 
tiff’ or his counsel®® is in court when the verdict is 
returned and fails to request a poll. 


[§ 863] (2) When Request Must Be Made. It is 
too late to make a request for the poll of the jury 
after the verdict has been received and recorded,’ 
or where the jury have dispersed after handing the 
verdict to the clerk,? or after the jury have been 
discharged. A request that the jury be polled upon 
their bringing in a special verdict in which the 
answers to interrogatories are inconsistent, before 
the jury further deliberate under the order of the 
court, is premature.* 

[§ 864] (3) Mode of Poll—(a) Questions. The 
poll, it has been held, must be conducted by the 
judge,® or by the clerk under his direction,® and it 
is error for the judge to permit counsel for either 


Co., 46 N.E. 372, 165 Tll. 505 [aff 64 Kan.—Rigeg v. 
Ill.Avp. 437]; Halladay v. > Under-|Kan. 148. 
wood,.90 IlLApp: 130; »Ritehie vs" 
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Bias, 


Minn.—Steele v. Etheridge, 15 Minn. 
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party to examine the jurors.?7’ Where the jury have 
been polled as to a general verdict, it is discretion- 
ary with the judge whether he poll the jury as to 
special issues,’ or they may be polled en masse as 
to special findings. On poll:a juror should be asked 
“Ts this your verdict and do you now assent there- 
to?” or words to that effect,t° but no objection lies 
to the form “Do you find for the plaintiffs or for the 
defendant?’!1_ It is improper to ask the juror “Is 
this your verdict and are you still satisfied with 
it?”12, Where the manner in which the jury are to 
be polled is prescribed by statute, a refusal to poll 
in strict conformance with the statute is error.1? 


{§ 865] (b) Answers. No particular form of an- 
swer is essential in the polling of a jury,** it being 
sufficient that the answer of each juror clearly 
showed that the verdict was when signed, and was 
likewise at the time of polling, the verdict of such 
juror.t5 If the juror answers “It is not my ver- 
dict,” no further inquiry can be made of him.'® In 
the absence of objection at the time it is a sufficient 
answer for a juror to say “I assented to it,” or “I 
agreed to it,”17 or “It is my verdict as far as it 
goes.”15 A verdict is not vitiated by the fact that 
a juror hesitated to agree to it,1® or where, in an- 
swer to the inquiry, he says it is not his verdict but 
he consented to it, and subsequently answers that 
it is his verdict,?° or says he consented to it under 
protest,?1 or that he did not believe the verdict 
right, but agreed to it for the sake of harmony.?? 
A verdict for defendant will be sustained notwith- 
standing some of the jurors answer, on interroga- 
tion, that, although they assent to the verdict, they 


24 P. 56, 44)fendant’s counsel to examine the 
jurors to show that the verdict was 
not unanimous or was a compromise 


verdict was error. Columbus Oil Co. 


Arnold, 79 Ill.App. 406. 

Ind.—Carson v. Miami Coal Co., 141 
N.E. 810, 194 Ind. 49. 

Kan.—Winn v. Neville, 98 -P. 272, 
79 Kan. 29; Bowman v. Wheaton, 44 
1 CSO GA Kan. App. 581. 

Mich.—Donoghue v. Indiana, etc., 
R. Co., 49 N.W. 512, 87 Mich. 13. 

Tex.—Jameson v. Officer, 39 S.W. 
190, 15 Tex.Civ.App. 212. 


91. Gaskill v. Pacific Electric Ry. 
Co., 159 P. 200, 30 Cal.App. 593. 


92. Lipscomb y. Cox, 142 S.E. 
195 N.C. 502. 


93. Powell v. Feeley, 49 Ill. 143: 


94. Koon v. Phoenix Mut. L. Ins. 
Co., 104 U.S. 106, 26 L.Ied. 670; Ozburn 
v. Royal Ins. Co., 189 S.B. 99, 87,Ga. 
App. 86 [cit Cyc]. 

95. Whitner v. Hamlin, 12 Fla. 18; 
Miller v. Mabon, 6 Iowa 456. See also 
Hancock v. Winans, 20 Tex. 320 (hold- 
ing that such an agreement was a 
waiver of all rights except to ask the 
jurors if they were of that opinion 
at the time the verdict was sealed). 


[a] Party who does not object to 
sealed verdict cannot later be heard 
to complain that the jury were per- 
mitted to separate without being 
polled. Baltimore, etc., R. Co. v. Keck, 
57 N.B. 197, 185 Ill. 400 [aff 84 Ill. 
App. 159]. 

96. Colo.—kKohn vy. Kennedy, 41 P. 
510, 6 Colo.App. 388. 

Ill.—Wilcox v. International Har- 
vester Co. of America, 198 Ill.App. 33 
[aff 116 N.E. 151, 278 Ill. 465]. 


179, 


ee 
Y.—Root v. Sherwood, 6 Johns. 

68, a Am.D. 191. 

97. Butterworth v. Pfeiffer, 
App. 240. 

98. Alusa v. Lehigh Valley R. Co., 
26 F.(2d) 950. 

99. See Alusa v. Lehigh Valley R. 
Co., supra (recognizing the rule). 


1. Steele v. Etheridge, 15 Minn. 
501; Rottmund vy. Pennsylvania R. 
Co., 74 A. 341, 225 Pa. 410; Peart v. 
Chicago, ete., R. Co., 58 N.W. 806, 5 
S.D. 337; High v. Johnson, 28 Wis. 72. 

fa] Contradicting record.—A _ rec- 
ord showing recording of the verdict 
before a request to poll was made 
cannot be contradicted by affidavits. 
Steele v. Htheridge, 15 Minn. 501. 


2. Smith v. Mitchell, 6 Ga. 458. 


80 Ill. 


3 Macon City Bank v. Kent, 57 
Ga. 283; Springfield’ Consol. R. Co. 
v. Welsch, 40 N.E. 10384, 155 Ill. 511; 


Rigg v. Cook, 9 Ill. 336, 46 Am.D. 462; 
Zimmerman v. Detroit Sulphite Fibre 
Co., 71 N.W. 321, 118 Mich. 1; Boyer 
v. Maloney, 160 N.E. 740, 27 OhioApp. 


4 Wightman v. Chicago, etc. R. 
Co., 40 N.W. 689, 73 Wis. 169, 9 Am. 
SUR 78) ae WktwAne USO. 

5 Columbus Oil Co. v. Moore, 163 
8.E. 879, 202 N.C. 708. 

6. Columbus Oil Co. v. Moore, su- 
pra. 

7. Columbus Oil Co. v. Moore, su- 
pra. 


{a] Tlustration.—Permitting de- 


v. Moore, 163 S.E. 879, 202 N.C. 708. 
8. Bell v. Hutchings, 12 S.E. 974, 
86 Ga. 562. 
9. Norman v. 
88 Wash. 415. 


10. Black v. Thornton, 81 Ga. 641; 
Bowen v. Bowen, 74 Ind. 470; Colum- 
bus Oil Co. v. Moore, 163 S.E. 879, 202 
N.C. 708; Wells v. Lone Star S. S. 
Co., (Tex.Civ.App.) 1 S.W.(2d) 925. 

[a] Court cannot be required to 
have question put “Is this your ver- 
dict against each and both of defend- 
ants?” Labar v. Koplin, 4 N.Y. 547. 


11. Black v. Thornton, 31 Ga. 641. 
12. Bowen v. Bowen, 74 Ind. 470. 


13. Leverett v. St. Louis, S. F. & 
La Ry. Co., (Tex.Civ.App.) 266 S.W. 

14. Chicago City R. Co. v. Shreve, 
128 Ill.App. 462 [aff 80 N.E. 1049, 226 
Tll. 530]. 

15. Chicago City R. Co. v. Shreve, 
supra. 
16. 

583. 


17. Green v. Bliss, 12 How.Pr. (N. 
Y.) 428. ; 


Hopper, 80 P. 551, 


Poulson y. Collier, 18 Mo.App. 


18. Rankin v. Harper, 23 Mo. 579. 
19. Conyers v. Kirk, 3 S.B. 442, 78 
Ga. 480. 


20. Mitchell v. Parks, 26 Ind. 354. 


21. Wyley v. Bull, 20 P. 855, 41 
Kan. 206. 
22. Williams Vv. Williams, 166 S.W. 


552, 111 Ark. 507. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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were not fully satisfied with the result,?? or that. 
“with the lights before them, they found for the 
defendant.’’?* 


[§ 866] g. Dissent or Disagreement of Jurors. A 
juror may disagree to the verdict after it is re- 
ceived and upon his examination on poll,?> whether 
the verdict be a sealed verdict or not,?® or he may 
express his dissent when the verdict is about to be 
delivered.2" A sealed verdict does not. become final 
until it is read into. the record and the jurors dis- 
charged.?* Prior to the discharge of the jury, it 
is the prerogative of any juror to change his mind 
and to challenge the verdict about to be rendered.?® 
Assent may be presumed, if the verdict is read by 
the judge in court and accepted without objection 
at the time,*° or if assented to by the foreman with- 
out disagreement being expressed by other jurors.*1 
In those: jurisdictions requiring a unanimous ver- 
dict of the jury the poll of the jury must show 
unanimity.*? The mere fact that a juror tried 
to address the court, after he had assented to. the 
verdiet when polled, and the jury discharged, it 
not appearing that the juror wanted to attack the 
verdict, is not ground for a new trial. More than 
one poll may be taken, where the court believes a 
mistake has been made,** or is informed by a juror 
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by the judge to be returned, either 
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that he desires to change his vote,?® and the ver- 
dict will stand if he thereafter agrees to it upon its be- 
ing read to him.?® If the disagreement is merely 
as to costs, it will not invalidate the verdict,** nor 
will dissatisfaction with the legal effect of a ver- 
dict.28 Jt is error for the court to receive and re- 
cord a verdict upon a showing that a juror, who 
dissents to a sealed verdict when it is returned in 
court, agreed to it before the verdict was sealed and 
the jury separated.?® 


[§ 867] h. Inquiry as to eeodade of Verdict. The 
court may inquire of the jury respecting their ver- 
dict and the grounds upon which they proceeded, 
for the purpose of ascertaining whether the case 
has been properly tried,*® or to obtain their inten- 
tion as an aid to rendering a proper judgment,*+ in 
the absence and without the consent of counsel,*” 
and the inquiry may be made after the jury have 
been discharged and have separated.*? Inquiries 
as to the time from which the jury computed inter- 
est,** or where there are several counts or issues, 
inquiries as to on which count or issue the jury 
based their verdict,*® or where contradictory ver- 
dicts are returned, inquiries as to which is the true 
verdict,*® or inquiries as to whether or not fraud 


Burke, 165 :N.E. 416, 266 Mass. 286; 


-pehg Black v. Thornton, 31 Ga. 641, 
a 

24. Black vy. Thornton, supra. 

“In this case the jury pursued the 
eourse proper in the absence of clear 
and satisfactory evidence; they left 
the parties as they found them; they 
conformed to the ancient maxim of 


the law, ‘potior est conditio defenden- 
tis.’’”’ Black vy. Thornton, 31 Ga. 641, 
661. 


25.. Adkins v. Blake, 2 J.J.Marsh. 
(Ky.) 40: Lawrence v. Stearns, 11 
Pick. (Mass.) 501; Blackley v. Shel- 
don, 7 Johns. (N.Y.) 32. See Bino v. 
Veenhuizen, 250 P. 450, 141 Wash. 18, 
49 A.L.R. 1297 (recognizing the rule). 


26. I1l.—Martin v. Morelock, 32 I1l. 


oO. 


Kan.—Morgan v. Bell, 21 P. 255, 41 
Kan. 345. 


N.Y.—Bunn vy. Hoyt, 3 Johns. 255. 


N.C.—Owens v. Southern R. Co., 31 
S.E. 383, 123 N.C. 183, 68 Am.S.R. 821. 

S.C.—Sanders vy. Charleston Consol. 
Ry. & Lighting Co., 151 S.E. 438, 154 
S.C. 220; Devereux v. Champion Cot- 
ton! Press: Go., 14 S.C: 396. 

[a] Until sealed verdict is actual- 
ly recorded and the jurors discharged, 
any juror may withdraw his consent 
to the verdict. Spielter v. North Ger- 
man Lloyd S. S. Co., 249 N.Y.S. 358, 
232 App.Div. 104. 

[b] In Iowa, under Code § 3724, 
providing that, where, by consent of 
the parties, the verdict is sealed, the 
sealing is equivalent to a rendition 
and recording in open court, and un- 
less by agreement of the parties the 
jury may not be polled, nor shall the 
jurors be permitted to disagree with 
the verdict, it has been held that (1) 
it is not error for the court to refuse 
to poll the jury when the verdict was 
sealed by consent of the parties, and 
no agreement was made whereby the 
jury were to be polled. Dunbauld v. 
Thompson, 80 N.W. 324, 109 Iowa 199. 
(2) The jurors would not be permit- 
ted to disagree with the sealed ver- 
dict when sent to the jury room to 
correct the sealed verdict by signing 
it. Miller v. Mabon, 6 Iowa 456. (3) 
Where the parties do not agree to a 
sealed verdict, but such is directed 


party may demand that the jury be 
polled, and, upon a disagreement in 
the jury, the jury Should be sent out 
to reconsider the verdict. Jessup v. 
Chicago, ete., R. Co., 48 N.W. 77, 82 
Iowa 243. 


27.. Perry v. Mays, 18 S. C. 1. 354. 
28. Spielter v. North German Lloyd 


S. S. Co., 249 N.Y.S. 358, 232 App.Div. 
fe Di Santo v. Alper, 99 Pa.Super. 
46. 


29. Spielter v. North German Lloyd 
S. S. Co., 249 N.Y.S. 358, 232 App.Div. 
104. 

380. Raymond y. Bell, 18 Conn. 81. 

31. Blum v. Pate, 20 Cal. 69; Cross 
v. Grant, 62 N.H. 675, 13 Am.S.R. 607; 
Newell v. Rosenberg, 176 N.E. 616, 


275 Mass. 455; Walker v. Sawyer, 13 
ING Ete) JO 

32. Scott’ v. Scott, 2 A. 531, 110 Pa. 
387; Sanders v. Charleston Consol. 
Ry. & Lighting Co., 151 S.W. 438, 154 
S.C. 220. 

[a] Where by inadvertence only 


eleven jurors are polled and the jury 
are then discharged, the remaining 
juror may be polled before the jury 
have left the jury box. Chicago, R. 
I. & P. R. Co. v. Downey, 85 Ill.App. 
L75. 

33. Hughes v. Detroit, etc., R. Co., 
44 N.W. 396, 78 Mich. 399. 


34 Trantham y. Elk Furniture Co., 
140 0S:E. 300, 194, N.C. 615. 


385. McFarlane v. Chicago, M. & St. 
P. Ry. Co.) 224 es S81) 129 Wash, 2310; 
Rice Fisheries Co. v. Pacific Realty 
Co., 77 P. 839, 35 Wash. 535. 


S6. Lowe vy. Dorsett, 34 S.E. 442, 
LA5STIN Cu. SOs 


37. Webster v. McKinster, ‘1 Pinn. 
(Wis.) 644. 

33. Fitzpatrick vy. Himmelmann, 48 
Cal. 588. 

39. Sanders v. Charleston Consol. 
Ry. & Lighting Co., 151 S.E. 438, 154 
S.C. 220. Contra Martinez v. Valdes, 


10 PortoRicoFed. 449. 

40. State L. Ins. Co. v. Postal, 84 
N.E. 156, 1098, 48 Ind.App. 144; Walk- 
er v. Bailey, 65 Me. 354; Moskow v. 


Hoshor-Platt Co. v. Miller, 131 N.E. 
310, 238 Mass. 518; Hart v. Brierley, 
76 N.B. 286, 189 Mass. 598; Spurr v- 
Shelburne, 131 Mass. 429; Zebnik v- 
Rozmus, 124 A. 460, 81 N.H. 45; Whit- 
ing v. Sussman, 102 A. 539, 78 N.H- 
486: Norris v. Haverhill, 18 A. 85, 
65 N.H. 89; Dearborn v. Newhall, 63 
Pel POEs Walker v. Sawyer, 13 N. 
APA Oa. 


{a] MIllustration.—In trespass to 
the person, the jury having found 
each of two joint defendants guilty, 
but returned verdict for different 
amounts against each, the court prop- 
erly inquired concerning the verdict, 
and the ground on which it proceeded, 
to determine whether the case wags 
properly tried. Zebnik v. Rozmus, 
124 A. 460, 81 N.H. 45. 


[b] In Connecticut the practice of 
putting oral questions to a jury aft- 
er they have returned their verdict 
has been held objectionable and un- 
necessary. Riley v. O’Connell, 116 
AN S9eeo |COnN. lsc 


41. Cameron v. Stack-Gibbs Lum- 
ber Co., 123 P. 1001, 68 Wash. 539. 


[a] In New Jersey, where by stat- 
ute the clerk, or his deputy, may 
receive the verdict in the absence of 
the judge, the deputy clerk, when re- 
ceiving a verdict apparently appor- 
tioning the damages among joint 
tort-feasors, may inquire as to the to- 
tal sum to be awarded, and a verdict 
recorded on answer to such inquiry 
is proper. Jones v. Pennsylvania R. 
Co., 75 A. 907, 78 N.J.Law 571. 


42. Lawler v. WHarle, 5 
(Mass.) 22. 


43. Dearborn v. Newhall, 63 N.H. 
301; Germond’s Adm’r vy. Central Ver- 
mont R. Co., 26 A. 401, 65 Vt. 126. 


este Dorr v. Fenno, 12 Pick. (Mass.} 
ae 


45. Rockefeller v. Wedge, 149 F. 
130, 79 C.C.A. 26; Freedman v. New 
York, ete; Rei Coc (1 Acero Ole, Sie ons 
601, 15 Ann.Cas. 464; Spoor v. Spoon- 
er, 12 Metc. (Mass.) 281. 


46. Glaves v. Old Gem Catering 
Co., (Mo.App.) 18 S.W.(2d) 564; Hary 
v. Speer, 97 S.W. 228, 120 Mo.App. 556. 


Allen 
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existed on the part of a vendor,*? or as to how the 
jury arrived at the sum awarded in the verdict,#* 
have been held proper. The answers to the ques- 
tions may be made a part of the record,*® and will 
have the effect. of special findings of the facts stat- 
ed.°° The foreman’s answer to inquiries by the 
court, in the absence of any expression of dissent by 
the rest of the jurors, may be taken as the answer 
of the jurymen.?? Such a proceeding of inquiry 
as to the ground of the verdict is diseretion- 
ary with the court,®>? which power should be ex- 
ercised cautiously.°2 The judge may refuse to 
hear the grounds of the verdict, although the jury 
may desire to state them,°* or may decline, after 
the jury have separated, to make an inquiry as to 
their finding as to a particular fact.°> <A refusal 
to instruct the jury after their discharge to deliver 
to counsel the calculations on which their verdict 
is based is not error.°® <A refusal to question the 
jury regarding specific elements entering into a gen- 
eral verdict, in the absence of a request for special 
findings submitted to the jury, is not error.®’ If 
the poll of the jury is conducted by counsel, a juror 
cannot be interrogated as to the grounds of his as- 
sent or dissent.°® It is not error for the trial court 
to refuse to summon the jurors before it, after the 
verdict, to interrogate them as to whether they cor- 
rectly understood the instructions.®® 


{§ 868] i. Resubmission of Cause. Where it ap- 
pears on the jury’s coming in with a verdict that 
their agreement is only apparent, they should be 
sent out to reconsider the verdict ;°° and, similarly, 
where the poll shows that a juror consented to the 
verdict merely in order to prevent a hung jury, 
although not satisfied that the successful party had 


TRIAL 


[§§ 867-870 


established his case,*! or that the verdict is the 
result of compromise,®*? or a quotient verdict,®? or 
that. a juror’s assent is qualified,°* the verdict should 
not be received. In at least one jurisdiction it has 
been held that. a judge may, in his diseretion, re- 
quest a jury to reconsider their verdict,®> but that 
he is not bound to do so at the request of counsel.®® 
In some jurisdictions it is held that, where a sealed 
verdict is returned, if the jury refuse to affirm the 
verdict, although they have separated, they may be 
sent out for further deliberation,®? and the verdict 
thereafter rendered is valid.** Elsewhere it is held 
that, where a juror dissents from a sealed verdict, 
the court should declare a mistrial,®°® and may not 
send the jury back to reconsider their verdict,*° 
but if the court does send the jury back to recon- 
sider their verdict, a failure of counsel to object 
to such proceedings will ‘waive the error.” 


[§ 869] B. General Verdict—1. Propriety and 
Necessity. A general verdict is proper when it will 
ascertain and fix the rights of the parties.7? The 
validity of a general verdict is not affected by the 
fact that a refusal to require special findings might 
have been error where such findings are not request- 
ed.78 Under a statute providing that in a ease 
tried by jury as of right, a general verdict must be 
rendered, the court cannot render a judgment on 
findings of particular questions- of fact in the ab- 


sence of a general verdict, or a waiver thereof,’* or 


unless the special finding has all the elements of, and 
is in legal effect, a special verdict.7® 


[§ 870] 2. Preparation and Formulation—a,. In 
General. Ordinarily, a trial judge is not obliged to 


‘prepare forms of verdict,’® but may do so if a party 


is not prejudiced thereby;*7 but if:he does so, the 


47. Newell v. Rosenberg, 176 N.E.] 6 Okl. 638. termath, 156 N.W. 946, 162 Wis. 602. 
616, 275 Mass. 455. 62. Ostrander Lansing, 70 N. 69. Kramer vy. Kister, 40 A. 1008, 

48. Purcell v. Rose, 158 N.E. 776,| W. 332, 111 Mich. 693. 187 Pa. 227, 44 L.R.A. 432; Perry vi 
261 Mass. 431. But see Hoffman_v. 638. Roy v. Goings, 112 Ill. 656.| Mays, 18 S.C.L. 354. 


City of St. Paul, (Minn.). 245 N.W. 


373 (holding that the jury cannot be] Mass. 


See Purcell v. Rose, 158 N.E. 776, 261 
431 (stating that the better 


70. Kramer v. Kister, 40 A. 1008, 
187 Pa. 227, 44 L.R.A. 482. 


polled to determine whether verdict 
was arrived at by quotient process 
as this would be a clear evasion of 
the rule that jurors will not be per- 
mitted to impeach their verdict). 


49. Spurr v. Shelburne, 131 Mass. 
429. 

50. Spurr v. Shelburne, supra. 

51. South Hampton v. Fowler, 54 
N.H. 197; Cameron v. Stack-Gibbs 
Lumber Co., 123 P. 1001, 68 Wash. 
539. 

52. Snelling v. Darrell, 17 Ga. 141. 

53. Walker v. Bailey, 65 Me. 354. 

54. Horner vy. Watson, 6 C.&P. 680, 


25 B.C.L. 636, 172 Reprint 1417. 

55. Green v. Clay, 10 Allen (Mass.) 
90, 87 Am.D. 622. 

56. Snelling v. Darrell, 17 Ga. 141; 
Green v. Clay, 10 Allen (Mass.) 90, 87 
Am.D. 622; Houston Electric Co. v. 
Robinson, (Tex.Civ.App.) 76 S.W. 209. 

57. Gardella v. Gardella, 146 A. 
624, 50°R.F.' 210. 

58. Mitchell v. Parks, 26 Ind. 354. 


59. Hermann vy. Schroeder, (Tex. 
Civ.App.) 175 S.W. 788. 

60. Campbell & Jones v. Murray, 
62 Ga. 86; Atlanta Coach Co. v. Cur- 
tis, 157 S.E. 344, 42 Ga.App. 639; Ros- 
enthal v. Standard Oil Co. of New 
York, 192 N.Y.S. 833, 118 Misc. 249. 


61. Frick v. Reynolds, 52’ P. 391, 


practice would be for the judge not to 
affirm a quotient verdict, but, after 
suitable instructions, to have the 
jury retire and further consider their 
verdict). But ‘see Harrington  v. 
Butte, etc., R. Co., 93 P. 640, 36 Mont. 
478 (holding that the court has no 
power to send the jury back for fur- 
ther deliberations because the verdict 
is a quotient verdict under a statute 
providing that, if the verdict is in- 
formal or insufficient in not covering 
the issues, it may be corrected by the 
jury under the advice of the court, 
or the jury may again be sent out). 


64. Weeks v. Hart, 24 Hun (N.Y.) 
181; Owens v. Southern R. Co., 31 S. 
BH. 388, 128 N.C. 188, 68 Am.S.R. 821. 


hiya Bell v. Hutchinson, 13 S.C.L. 


66. Bell v. Hutchinson, supra. 


67. Wirt v. Reid, 128 N.Y.S. 706, 
138 App.Div. 760; Douglass v. Tou- 
sey, 2 Wend. (N.Y.) 852; Sanders v. 
Charleston Consol. Ry. & Lighting 
Cou, pL SSE) 488) lb 4 SiC..42 206 Ta 
grone v. Timmerman, 24 S.E. 290, 46 
S.C. 372; State v. Waltermath, 156 
N.W. 946, 162 Wis. 602; Coughlin v. 
Weeks, 185 P. 649, 75 Wash. 568 [crit 
Kramer v. Kister, 40 A. 1008, 187, Pa. 
227, 44 L.R.A. 432). 


68. Douglass v. Tousey, 2 Wend. 
(N.Y.) 352; Lagrone v. Timmerman, 
24 S.E. 290, 46 S.C..372; State v. Wal- 


71. Snaman v. Donahoe’s, Inc., 161 
A. 68, 307 Pa. 282. 

72.. Johnson y. Higgins, 1 A. 616, 
538 Conn. 236. 

73. In re Hellier’s Estate, 145 P. 
1008, 169 Cal. 77; Oklahoma City v. 
Page, 6 P.(2d) 1038, 158 Okl. 285. 

Necessity and sufficiency of re- 
quests for special findings see infra 
§§ 934-938. : 

74 Taft v. Baker, 42 P. 502, 2 Kan. 
App. 600; Bell v. Coffin, 48 P. 861, 2 
Kan.App. 337. 

75. Hopkins v. Shull, 2 Ohio Dec. 
(Reprint) 541, 3 West.L.Month. 609. 


76. Hamilton Inv. Co. v. Bollman, 
268 EB. 788 [cert den 41 S.Ct. 376, 255 
ULS., 571, 65 “Lika. 791) “Morrill: ve 
Lindemann, 86 Ill.App. 75; McGrew 
Mach. Co. v. One Spring Alarm Clock 
Co., (Neb.) 245 N.W. 268; Brown v. 
Tull, 164 P. 785565 (OK). 119: 


[a] Court may refuse to give to 
the jury forms of verdict, although 
suitable, requested by counsel. 
Bios v. Carter, 7 N.W. 751, 11 Neb. 


77. Wesolowsky v. Twarog, 169 
Tll.App. 650; Seidel v. Quincy, ete., R. 
Co., 88 S.W. 77, 109 Mo.App. 160; Mis- 
souri, K. & T. Ry. Co. of Texas v. Bur- 
nett, (Tex.Civ.App.) 162 S.W. 458; 
Houston & T. C. R. Co. v. Lemair, 119 
S.W. 1162, 55 Tex.Civ.App. 237. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
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§§ 870-872] 


forms should be complete as the case requires.7§ 
Where the issues are different. between plaintiff and 
several defendants, it is error for the court to de- 
cline to give a form of verdict whereby the jury 
might find for plaintiff against one defendant and 
in favor of the other defendants. 79 Where the only 
issue in the case is the amount of recovery due 
plaintiff, a failure to submit a form of verdict for 
defendant is not error.S° A party may be permit- 
ted to prepare proper blank forms of verdict and 
send them to the jury for their use,8t and the jury 
having found for plaintiff for the amount or quantity 
of his claim, the court may direct plaintiff’s attor- 
ney to formulate the verdict.82 The judge cannot, 
as the jury’s clerk, even at the request of the jury, 
draw up their verdict.s? If the court does not pre- 
pare the forms of verdict for the jury, it should at 
least give clear and specific directions and such 
information as will enable the jury to frame their 
own verdict.84 The court may decline to allow the 
jury to frame their verdict so as to affect the inter- 
est of a stranger to the suit.8® 


[§ 871] b. Necessity of Reducing to Writing. In 
some jurisdictions an oral verdict is sufficient.8¢ 
According to some authority, the only verdict is that 
which the jury announce orally in court,’7 and any 
written paper handed’in by the jury as containing 


fa] Illustration.—It was not er- 85. 
ror to furnish the jury with a form 86. 
of verdict for plaintiff, where they 
were also furnished with a form of 
verdict in case of a finding for de- 
fendant. Missouri, K. & T. Ry. Co. of | 71], 390: 
Texas v. Burnett, (Tex. Civ.App.) 162 App. 422. 
S.Ww. 458 

[b] Incorporation of amount of 
recov —Where the only evidence 
adduced at trial as to the amount of 
damages sustained by the breach of 
a contract shows the amount of dam- 
ages to be the sum mentioned in the 
complaint, it is not error for the trial 
court to incorporate the amount in 
one of the forms of verdict submitted 
to the jury. Kelley-Clarke Co. v. 
Leslie, 215 P. 699, 61 Cal.App. 559. 

[ec] In South Carolina, after the 
jury have announced that they want 
to find for a certain party, the court 
has the right either itself to write fa] 
out the form of the verdict, or have 
some one else write it out, and submit 
it to the jury, and let them retire and 
consider it, and determine whether 
that was what they intended to find. 
First Nat. Bank v. Pierson, 117 S.B. 
542, 124 °S8.C. 327. ’ 

78. Vaughan vy. Farmers’ & Mer- 
chants’ Bank, 90 S.E. 478, 146 Ga. 51; 
L. Fish Furniture Co. v. Reliable Stor- 
age & Van Co., 187 Ill.App. 6; Morrill 
v. Lindemann, 86 Ill.App. 75; Freeby 90. 
v. Town of Sibley, 167 N.W. 770, 183 
Iowa 827. 

79. Lewin v. Barry, 63 P. 121, 15 91. 
Colo, 461; Vaughan v. Farmers’ & 92 
Merchants’ Bank, 90 S.E. 478, 146 Ga. c 
51; Freeby v. Town of Sibley, 167 N. 
W. 770, 183 Iowa 827. 141; 

80. Davis vy. Englestein, 263 Ill.| Ga.App. 234; 
App. 57 


81. Snyder v. Braden, 58 Ind. 143; 93. 
Huff v. Crawford, (Civ.App.) 32 S.W. 


Russell 


hoe’s, Inc., 


Pa.Co. 423; 


rule). 


tory provisions. 


cial proceedings 
French 
ville, 8 La. 274), 


under 


Lang v. 
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Whitman vy. Bolling, 47 Ga. 125. 
City of Birmingham v. Haw- 
kins, 72 Sa. 25, 196 Ala. 127; Gary v. 
Woodham, 15 So. 840, 103 Ala. 421; 


Powell v. Bechtel, 172 N.E. 765, 340 


87. Mattice v. Maryland Casualty 
Cot beh) 2ecs 
161 A. 68, 307 Pa. 282; | 250. 
Rottmund v. Pennsylvania R. Co., 74 
A. 341, 225 Pa. 410; 
Pennsylvania Knitting 
Cov v. Bibb Mfg. .Co., 21 PaiCo. 537. 153 


88. Guth v. Costa, 39 Pa.Co. 423; 
Pennsylvania Knitting Co. 
Mfg. Cox, 21 Pa.Co. 5387. 
Avp., 20 Pa.Dist. 30° (recognizing the 


89. See constitutional and statu- 


In Louisiana, because of the 
constitutional provision that all judi- 
must be conducted 


as translated and 
signed by the foreman (Walsh v. Bar- 
row, 3 La.Ann, 265). 

Moore v. Petty, 
GC.CvA, 206 [eert. den 25 S.Ct. 800, 1197 fa] 
U.S. 6238, 49 L.Ed. 911]. 


Moore y. Petty, supra. 


Lang v. South Georgia Inv. Go., 
144 S.B. 149, 38 Ga.App. 430; 
v. Whelchel, 76 S.E. 1051, 12 Ga.App. 97. 
Sapp v. Parrish, 59 S.B. 821, 3 
Southern Express Co. 
v. Maddox, 59 S.E. 821, 3 Ga.App. 228. 


South Georgia Inv. 


read to the jury 


Co., 144 S.BE. 149, 38 Ga.App. 430; 
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their verdict is a mere nullity.88 In other juris- 
dictions, under statutory or constitutional provi- 
sions, the verdict must be in writing and signed by 
the foreman.8® Where a verdict is directed, the 
better practice is held to be to return a formal 
verdict in writing,®® but the absence of such verdict 
is not fatal to the validity of the judgment.?! In 
the absence of a statutory requirement it is not 
necessary that the verdict be written on any par- 
ticular piece of paper;°? accordingly, a verdict need 
not be written on the petition.®°? 


[§ 872] 3. Assent of Required Number of Jurors. 
In the absence of a statute or constitutional provi- 
sion to the contrary,®* all the jurors must agree 
on the verdict,®® unless the express consent of both 
parties be shown to the entry of judgment there- 
on.°° Under this rule a verdict is invalid if it ts 
reached by, agreement of the jurors to abide by a 
decision of less than all of their number,®? which’ 
taint is not removed by the jury answering and re- 
turning with the verdict interrogatories which had 
been submitted to them.°® Where a unanimous ver- 
dict is required, the jury, in some jurisdictions, 
must be unanimous in their opinion on all essential 
elements of recovery before a verdict, of recovery 
can be returned;°® but there is authority holding that 
unanimity in verdicts means unanimity in the re- 


Ala.—McCalley v. Penney, 67 So. 
696, 191 Ala. 369; McCary v. Alabama 
Great Southern R. Co., 62 So. 18, 182 
Ala. 597; Alabama Great Southern R. 
Co. v. McWhorter, 47 So. 84, 156 Ala. 


McGirr, 134 Ill. | 269. 
Colo.—People v. Croot, 80 P. 1065, 
33 Colo..426; Star Loan Co. v. Duffy 


Snaman v. Dona-| Van, ete., Co., 77 P. 1092, 20 Colo.App. 


Ga.—Campbell v. Wooldredge, Ga. 
Guth v. Gosta, 39| Dec. Ptoal W382" 


Kan.—Maduska vy. Thomas, 6 Kan. 


Neb.—Lincoln Traction Co. v. Hel- 
ler, 100 N.W. 197, 102 N.W. 262, 72 
Neb. 127. 


v. Bibb 
See Luke’s 


N.Y.—Covaleski v. Thomas, 242 N. 
Y.S. 174, 229 App.Div. 413. 
N.C.—In re Sugg’s Will, 140 S.E. 


604, 194 N.C. 688; Smith v. Paul, 45 
S.E. 348, 133 N.C. 66: 


Porto Rico.—Barrio vy. Niagara F. 


in the English language, it has been| Ins. Co., 18 Porto Rico Fed. 26. 
held (1) that a verdict written in| W.Va. Emery v. Monongahela 
is void (Dubertrand v. La-| west Penn Public Service Co., 163 S. 
(2) but the verdict] wy, 620, 
is sufficient if translated into English ni a 
the direction of the court, and N.B.—Peakes,_ Ltd. v. Higgins, 


[1931] 1 Dom.L.R. 993. 


96. Carpenter v. Wayne, 
735, 143 Ark. 103; Snow v. 
Minn. 77. 


But if one party knows that 
jury stand in his favor and the other 
does not, consent of that other to ac- 
cept a majority verdict is not binding. 
Snow v. Hardy, 3 Minn. 77. 


Houk vy. Allen, 25 N.E. 897, 126 
Ind. 56851 RAL 706, Ryerson v. 
Kitchell, 3 N.J.Law 998; Memphis, 
See R. Co. v. Pillow, 9 Heisk. (Tenn. ) 


Git- 98. 


219 S.W. 
Hardy, 3 
135 F. 668, 68 


Gittens 


Houk v. Allen, 25 N.E. 897, 126 


Bee Rae on ae ae ous i S.W. rye ia ene as mee erie es Ce Ind. 568, 12 LRA, 7.06: 

be ex. ? ewton v. Brown, : ; Sa v. Parrish, 59 S.H. 821, : 4 Bie ee - 

1 Utah 287. 3 pre 235; Southern Express Co. et ee ee De eee Ey. 
82. Goebel v. Pugh, 10 S.W. 1, 88| V- Maddox, 59 S.E. 821, 3 Ga.App. 223.| @'R “Vv. Ry. Co. v. Geary, 172 S-W. 

Ky. 34, 10 Ky.L. 661. 94. See constitutional and statu-| 545, 107 Tex. 11 [rev (Civ.App.) 169 
83. Gove v. Breedlove, 5 Rob. (La.) | tory provisions. ; S.W. 201]. 

78. 95. U.S.—Curtiss v. Georgetown, [a] Illustration.—In an action for 


84 Freeby v. Town of Sibley, 167" etc., Turnpike Co., 6 F.Cas.No. 3,506, 


N.W. 770, 183 Iowa 827. 2) Cranch C:C.781 


a fire set by a locomotive, a finding 
by half the jury that it was caused 
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sult, and not in the successive steps leading to such 
result.1. The fact that some of the jurors had mis- 
givings as to the verdict does not invalidate it as 
_ long as they consent to the verdict.? 


Statutory or constitutional provision for less than 
unanimous verdict. In some jurisdictions a unani- 
mous verdict is not required by statute or the con- 
stitution, it being sufficient if a specified number 
of jurors agree on the verdict.? A statutory or 
constitutional provision that a unanimous verdict 
should not be required in civil cases includes will 
contest proceedings,* bastardy proceedings, cases 
under a Conservancy “Act,® and juries called by 
the chancellor.“ A verdict where less than the re- 
quired number of jurors concur is a nullity,® which 
is not waived by a failure to poll the jury.® In these 
jurisdictions a verdict of the requisite number of 
jurors is as conclusive as one by twelve,'® and 
prejudice does not appear from the fact of its ren- 
dition by less than twelve jurors.t! Under a stat- 


ute or constitutional provision where a unanimous. 
verdict is not required, it has been held that the 


. requisite number of the same jurors must agree to 
all essential answers.1* A failure to instruct the 


by a defect, in the engine and by the 
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ing actions.—Under a statutory provi- 


[§ 872 


jury that less than a unanimous number could agree 
upon and return a verdict does not vitiate a verdict 
agreed upon and returned by the required number 
of jurors;'® and when the required number of jurors 
express their clear intention in the verdict, the court 
may enter judgment thereon.‘* It is for the jury 
to say whether or not they will render less than a 
unanimous verdict,'® and an instruction by the court 
that as soon as the requisite number agree they are 
to return the verdict is erroneous.'® If the burden of 
proof is on one party to establish an affirmative an- 
swer, and the requisite number of jurors are not 
convinced that the burden has been met, the jury 
must return a negative answer.17 A verdict unani- 
mous on its face is good, although the judgment re- 
cites that three fourths of the jurors, although not 
all, concurred therein.*® % 


Unanimity depending on time of deliberation. 
Under a statute providing that, after the jury had 
deliberated a certain time, they could return a ver- 
dict by less than unanimous concurrence, where the 
jury have been in retirement for a period well be- 
yond the time proscribed by the statute, the law 
conclusively presumes that they have been in de- 


[a] Thus, where both compensa- 


other half that it was caused by im- 

proper operation will not sustain a 

verdict for plaintiff. Barker v. Mis- 
eeu Pace. Ry. Co., 132 BP. 156, $9 Kan. 
73. 

{b] Jury must agree on all items 
ef damage assessed.—In an action on 
an attachment bond for wrongful su- 
ing out of attachment, if any one 
juror is not satisfied that plaintiff 
is entitled to recover for any loss of 
business and damage to credit, the 
jury cannot assess damages for such 
two items. Seals Piano & Organ Co. 
v. Bell, 84 So. 779, 17 Ala.App. 331. 


[ce] Verdict stating basis of tort 
in disiunctive.—A verdict finding de- 
fendant “guilty of malice, fraud, or 
willful deceit in committing the tort 
complained of,’ is bad, being in the 
disjunctive, it being impossible to 
say therefrom whether defendant was 
found guilty of fraud or willful de- 
ceit, or whether some of the jurors 
found him guilty of one and others 
of the other offense. Baker v. Allen, 
189 P. 4, 68 Colo. 59. 


1. Chicago & N. W. Ry. Co. v. Dun- 
leavy, 22 N.E. 15, 129 Til. 132; Brogan 
v. Union Traction Co., 86 S.E. 7538, 76 
W.Va. 698. 

2. Rodriguez v. Texas Employers’ 
Ins. Ass’n. (Tex.Civ.App.) 35 S.W. (2d) 
510. 

3. See constitutional and statutory 
provisions. , 

[a] Statute giving justice of peace 
juries power to render a verdict by 
three-fourths vote does not apply to a 
case removed to the circuit court 
when the amount involved places the 
ease beyond the jurisdiction of the 
justice of peace. Bestak v. Bennet, 
184 N.W. 359, 44 S.D. 485. 


{b] Im Arizona, under Rev. St. 
(1901) § 204 par 1413, providing that, 
except in cases cognizable at common 
law, a verdict of nine jurors would be 
valid, a verdict returned by nine 
jurors in a case cognizable at common 
Jaw was invalid. Miami Copper Co. 
v. State, 149 P. 758, 17 Ariz. 179, Ann. 
Cas.1916E 494. 


[c] Application of statute to pend- 


sion that the repeal of, or amend- 
ments to, a statute affecting the rem- 
edy shall not apply to cases pending, 
unless expressly made to do so, a 
statute providing that less than a 
unanimous number of the jurors could 
return a verdict, in the absence of any 
mention of pending suits, does not 
apply to suits pending at the date the 
statute goes into effect. R. A. Elder 
& Col ve (Shoftstal, 10 70N-E 5395 90 
Ohio St. 265 [aff 1 Ohio App. 390, 34 
Ohio Cir Cty 2 79: 

Coystitutionality of statutes atu- 
thorizing concurrence of less than 
whole number see Juries § 162. 


4 Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388; Niemes v. Niemes, 
119 N.E. 508, 97 Ohio St. 145; Slem- 
mons v. Toland, 5 Ohio App. 201; 
Slemmons v. Toland, 25 Ohio Cir.Ct. 
N.S. 485; Baird v. Detrick, 20 Ohio 
N.P.N.S. 209. 


5. Wilford v. Harvard, 89 So. 812, 
127 Miss. 88; State v. Dolan, 20 Ohio 
N.P.N.S. 478; State v. Newman, 218 
P36 109 Or oie 


6& Miami Conservancy Dist. v. 
Bowers, 12 Ohio App. 405. 


7. Forman v. Davis, 129 S.W. 221, 
229 Mo. 52; Davis v. Forman, 129 S.W. 
213, 229 Mo. 27%. 


8. Marshall v. Armstrong, 79 S.W. 
1161, 105 Mo.App. 234; Christensen v. 
Petersen, 222 NW. 281, 223 N.W. 839, 
198 Wis. 222. 


9. Christensen v. Petersen, supra. 


10. Beall v. Kansas City Rys. Co., 
(Mo.App.) 228 S.W. 834; Dawson y. 
Chicago, B.& Qo) Ry. Co: 193 S.W. 43) 
197 Mo.App. 169. 


11. Beall v. Kansas City Rys. Co., 
(Mo.App.) 228 S.W. 834; Dawson vy. 
Chicago, B. & @. Ry. €o., 193 S.W. 43, 
197 Mo.App. 169. 


12.. Harl v. Times-Mirror Co., 196 
Pe 57, 185 sCal, 1653" ‘Christensen wv: 
Petersen, 222 N.W. 231, 223 N.W. 839, 
198 Wis. 222; Will v. Chicago, M. & 
Sty Paw ya Orel ORINEW\ en (lige eatt Olan e 
247 [crit Hobbs v. Nelson, 205 N.wW. 
918, 188 Wis. 108]; Dick v. Heisler, 
198 N.W. 734, 184 Wis. 77. 


tory and punitive damages are award- 
ed, the punitive damage award to be 
sustained must have had the concur- 
rence of the requisite number of the 
same jurors which voted for the com- 
pensatory damage. Earl v. Times- 
MirroriC@o.,7196 Be 575 L8a Cal. aes. 


13. Ricketts v. Drew Grocery Co., 
124 So. 495, 155 Miss. 459. 


14 Ricketts v. Drew Grocery Co., 
supra. 

[a] No agreement shown in ver- 
dict.— Where, after the jury had re- 
ported to the court their inability to 
agree upon a verdict, it appeared that, 
after retirement, nine of the jurors 
had agreed upon a verdict, but did 
not know that a verdict could be re- 
ported upon such an agreement, the 
trial court did not err in denying a 
motion to enter a verdict in accord- 
ance therewith, the jury never having 
agreed to report a verdict. Yazoo & 
Mey Vie. Covy. Goren Pitt Sos oa lero 
Miss. 145. 


15. Curtis & Gartside Co. v. Pigg, 
T4 Mes Ad 25.8 Oe Oke e le 


16. Curtis & Gartside Co. v. Pigg, 
supra. 

[a] Reason for rule.—‘‘The intent 
of this provision of the constitution 
is not to deprive the jury of a rea- 
sonable time in which to consider its 
verdict, nor to give the court power 
to constitute nine of the number as 
the jury and the remaining three as 
an unnecessary surplusage; but its 
object is to provide that where, after 
due deliberation has been given to 
the issues involved, and after a rea- 
sonable time has been spent in en- 
deavor to reach a just verdict, they 
be unable to concur unanimously, 
then in order to prevent delay, and 
mistrials and defeat justice, three- 
fourths of their number concurring 
shall have power to render a verdict.” 
Curtis & Gartside Co. v. Pigg, 134 P. 
1125,°39 Ok 31,°43. 


17. Stokdyk v. Schmidt, 208 N.W. 
941, 190 Wis. 108 [overr Stevens v. 
Montfort State Bank, 198 N.W. 600, 
183 Wis. 621]. 


18. Reed v. Mexico, 76 S.W. 53, 101 
Mo.App. 155. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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liberation for the required length of 
Action under Federal statute. A 


dict of the jury is not required in a case under the 
federal Employers’ Liability Act brought in a state 
whose constitution and statutes permit less than 


the whole jury to return a verdict.?° 


[§ 873] 4. Signature.2! Since a 


required to be in writing, in the absence of statu- 
tory or constitutional provision,?* a verdict is not, 


in the absence of statute, required 


Where, however, the verdict is signed, a signature by 
one of the jurors as foreman in behalf of himself 


and his fellow jurors is sufficient.?4 
risdictions statutes requiring that 


signed by the foreman,*° or by the entire jury agree- 
ing on the verdict, if the number is less than twelve,”°® 
have been held to be merely directory; while else- 


where it is held that a statute req 


man to sign the verdict is mandatory.?* 
statute providing that, if the verdict is returned 
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time.?® 
unanimous ver- 


ber of jurors.?9 


[64 C.J.] 1065 


concurring must sign the verdict, it is not neces- 
sary that the form of the verdict be “we the under- 
signed jurors,”’?§ and a verdict reading “we the 
jury” is sufficient, if signed by the requisite num- 


Statutes or rules requiring signa- 


ture of all jurors under certain circumstances have 


verdict is not 
sent.°° 


to be signed.?° 


In several ju- 
the verdict be 


uiring the fore- 
Under a 


by less than an unanimous vote of the jurors, those 


19. 
W. 


In re Hurlburt’s Estate, 148 N. 
51, 126 Minn. 180. 


[a] Length of time devoted to 
meals and sleep while the jury are 
deliberating cannot be shown to prove 
they did not deliberate a sufficient 
length of time to authorize a verdict 
by five sixths of the jury. In re 


Hurlburt’s Estate, 148 N.W. 51, 126 
Minn. 180. 
[b] Notation as to hour verdict 


was found is insufficient to show that 
the jury did not deliberate the pre- 
scribed time, when the verdict is 
signed by eleven jurors together with 
a recital in the verdict that it was 
reached after the proscribed period 
had _ lapsed. Armstrong v. Great 
Northern Ry. Co., 154 N.W. 1075, 131 
Minn. 236. 


[ec] That ten jurors virtually agree 
on the verdict soon after the jury 
retire will not vitiate a verdict re- 
turned by ten jurors, where it was 
not signed until after twelve hours’ 
deliberation. Daly v. C. E. Falk & Co., 
154 N.W. 1081, 131 Minn. 231. 


{d] Failure of record to show time 
of deliberations.—A verdict will not 
be set aside because it or the record 
fails to show that the deliberations 
had continued not less than six hours, 
the period required by statute, before 
less than a unanimous verdict could 
be returned. Lovelace v. Boatman, 
202 N.W. 418, 113 Neb. 145. 


20. Louisville & N. R. Co. v. Hollo- 
way’s Adm’r, 181 S.W. 1126, 168 Ky. 
262 [aff 388 S.Ct. 379, 246 U.S. 525, 
62 L.Ed. 867]; Louisville & N. R. Co. 
v. Winkler, 173 S.W. 151, 162 Ky. 843; 
Bombolis v. Minneapolis & St. L. R. 


Go., 150 N.W. 385, 128 Minn. 112; 
Winters v. Minneapolis & St. L. R. 
Co., 148 N.W. 106, 126 Minn. 260 


[motion to send down remittitur den 
148 N.W. 1096, 127 Minn. 532]. Contra 
Huszty v. Erie Railway, 16 Ohio N.P. 
N.S. 254. 

21. Failure to object to lack of 
signature see infra § 916. 

22. See supra § 871. 

23. Ill.—Harrison v. Singleton, 
PMS 21: 

Iowa.—Miller v. Mabon, 6 lowa 456. 

Ky.—Berry v. Pusey, 80 Ky. 166, 
3 Ky.L. 656. 

Or.—Douglas v. Rumelin, 280 P. 329, 
P30) Or: 1305; 

Tex.—Burton v. Bondies, 2 Tex. 203; 
Aycock v. Paraffine Oil Co., (Civ.App.) 
210 S.W. 851. 


3 


24. Davidson v. Carter, 9 Ga. 501; 
Southern Express Co. v. Maddox, 59 
S.H. 821, 3 Ga.App. 223; Chicago City 
R. Co. v. Cooney, 63 N.E. 1029, 196 
Ill. 466 [aff 95 Ill.App. 471]; Peterson 
v. St. Louis Transit Co., 97 S.W. 860, 
199 Mo. 331; Kelly-Goodfellow Shoe 
sae v. Sally, 89 S.W. 889, 114 Mo.App. 


[a] Verdict signed by another 
juror for foreman.—That the ver- 
dict was not signed by the jury fore- 
man personally did not constitute er- 
ror, where no complaint was made in 
a motion for a new trial, no motion 
in arrest of judgment was filed, no 
reason was advanced in support of a 
suggestion that the verdict was “er- 
roneous on its face’ except that “it 
was not signed by foreman but by 
some person for foreman,’ and the 
trial court saw the verdict handed in 
and received it as that of the jury, 
and no request was then made by de- 
fendant that the verdict should be 


signed. Soltesz v. J. H. Belz Provi- 
sion Co., (Mo.) 260 S.W. 990. 
25. Jowa.—Morrison y. Overton, 


20 Iowa 465. 

Ky.—Berry v. Pusey, 80 Ky. 166. 

Mo.—Gurley v. O’Dwyer, 61 Mo. 
App. 348. 

N.D.—Hart v. Village of Wynd- 
mere, 131 N.W. 271, 21 N.D. 383, Ann. 
Cas.1913D 169. 


Tex.—Laybourn v. Bray & Shif- 
flet, (Civ.App.) 214 S.W. 630. 


[a] Failure of foreman to sign 
will not invalidate a judgment en- 
tered upon the verdict in the absence 
of an appeal or motion in arrest. Har- 
ris v. Barden, 24 Ga, 72. 


[b]. Where all jurors declare the 
verdict to be the one agreed to by 
them, the formality of signing the 
verdict has been held to be waived. 
Laybourn v. Bray & Shifflet, (Tex. 
Civ.App.) 214 S.W. 630. 


[ec] Verdict in consolidated actions 
finding separately for each plaintiff 
is sufficiently authenticated by the 
signature of the foreman appearing 
at its conclusion. Rapid Transit R. 
Co. v. Miller, (Tex.Civ.App.) 85 S.W. 
439. : 


{d] Letters “F. M.” following the 
signature of a juror are sufficient, the 
statute not expressly requiring that 
the word “Foreman” shall be at- 
tached. St. Louis Southwestern R. 


Co. v. Hawkins, 108 S.W. 786, 49 Tex. 
Civ.App. 545. 


no application to a ease where the cause is tried 
by less than the regular number of jurors by con- 
Where one of the jurors cannot sign the 
verdict because unable to sign his name, it is prop- 
er for the trial judge to write the juror’s name and 
cause him to make his mark,?! and an unattested 
mark has been held sufficient.*? 
rects the verdict, the signing of a verdict under 
direction of the court is a mere formality, and may 
be followed or omitted with equal legality.*? 


[§ 874] 5. Certainty and Definiteness; Informal- 
ity—a. In General. 
be held invalid for mere informality if its meaning 
is sufficiently intelligible to be the basis of a legat 


Where the judge di- 


A verdict will not generally 


26. Barker v. Ash, (Tex.Civ.App.) 
194 S.W. 465. 


[a] Verdict held not ambiguous.— 
That the names of eight jurors were 
signed on a paper under the form of 
a verdict for plaintiff, and one other 
name was under the form of the ver- 
dict for defendant, but it appearing 
that the ninth juryman intended to 
render a verdict for plaintiff, and that 
he signed in the place that he did be- 
cause there was no room to find for 
plaintiff, was insufficient to render the 
verdict void for ambiguity. Smith v- 
Greer, 257 S.W. 829, 216 Mo. App. 155 
[cert quashed 274 S.W. 373]. 


[b] Instructions as to signature of 
jury held proper.—Louisville, ete., R- 
Co. v. Lucas, 98 S.W. 308, 99 S.W. 959, 
30 Ky.L. 359. 


27. Sage v. Brown, 34 Ind. 464: 
Dubertrand y. Laville, 8 La. 274. 


28. Shields v. Kansas City Rys- 
Co., (Mo.) 264 S.W. 890; Jackson v- 
Kansas City Rys. Co., (Mo.App.) 232 
S.W. 752; West v. Kansas City Rys. 
Co., 232 S.W. 749,208 Mo.App. 181. 


29. Shields v. Kansas City Rys- 
Co., (Mo.) 264 S.W. 890; Jackson v- 
Kansas City Rys. Co., (Mo.App.) 232 
S.W. 752; West v. Kansas City Rys-. 
Co., 232 S.W. 749, 208 Mo.App. 181. 


30. Ritschy v. Garrels, 187 S.W- 
1120, 195 Mo.App. 670; Rudolph vw. 
Jurgensen, 119 P. 640, 31 OklI. $2: 
Crosby v. Stevens, (Tex.Civ.App.) 184 
S.W. 705; Gray v. Freeman, 84 S.W- 
1105, 37 Tex.Civ.App. 556: Bluefields 
ear ee vy. Wollfe, (Civ.App.) 22 


[a] Mllustration.—Where a statute 
provided that, if the, entire panel 
agreed, the foreman alone might sigm 
the verdict, but if less than the panel 
agreed, those agreeing must sign it, 
if a juror is excused, by consent of the 
parties, because-of sickness, the stat- 
ute requiring all the jurors to sign 
the verdict did not apply. Ritschy 
MaRS ce 187 S.W. 1120, 195 Mo.App. 


31. Moore v. Woodson, 99 S.W. 116. 
44 Tex.Civ.App. 503. 


32. Pugh v. Jackson, 159 S.W. 600, 
154 Ky. 772 [den reh 157 S.W. 1082, 
154 Ky. 649]. 


33. Le Roy State Bank v. J. Kee- 
nan’s Bank, 261 Ill.App. 441; Evaniski 
v. Mt. Olive & Staunton Coal Co., 22 
Ill.App. 33; Marion v. Home Mut. Ins. 
Ass’n of Iowa, 217 N.W. 803, 20m 
Iowa 1300. 


1066. [64 C.J.] 


jJudgment.** 


is bad.3® 


34. U.S.—Parks v. Turner, 12 How. 
39, 13 L.Ed. 883. 

Ala.—Wiggins v. Witherington, 11 
So. 539, 96 Ala. 535; Southern Ry. Co. 
v. Carroll, 70 So. 984, 14 Ala.App. 374. 

Colo.—Davis v. Shepherd, 75 P. 57, 
31 Colo. 141. 


Ga.—Flannery v. Harley, 43 S.E. 
TOOL) Ga e4es 4 Atianta Sti -Riy Co. 
v. Atlanta, 66 Ga. 104; Beckwith v. 
Carleton & Co., 14 Ga. 691; Peninsular 
Naval Stores Co. v. State; 93 S.E. 159, 
20 Ga.App. 501; Cameron v. American 
Soda Fountain Co., 60 S.E. 109, 3 Ga. 
App. 425. 


Ii].—Atlantiec Ins. Co. v. Wright, 22 


Tll..462; Knefel v. Daly, 91 Ill.App. 
321; Independent Order Mut. Aid v. 
Stahl, 64 Ill.App. 314; Metzger v. 


Huntington, 51 ill.App. 377. 


Ind.—Garrett v. State, 49 N.E. 33, 
149 Ind. 264; Balue v. Taylor, 36 N.E. 
ARVs by Inds 36s) Thames, esa és. 
Co. v. Beville, 100 Ind. 3809; Harly 
v. Hamilton, 75 Ind. 376. 


Towa.—Kocher vy. Palmetier, 83 N. 
W. 816, 112 Iowa 84; McGinty v. 
Keokuk, 24 N.W. 506, 66 Iowa 725; 
Cane v. Watson, Morr. 52; Harrell 
v. Stringfiela, Morr. 18. 


Ky.—Davis v. Stone, 189 S.W. 9387, 
172 Ky. 696 [quet Cyc]; Walter v. 
Louisville Ry. Co., 150 S.W. 824, 150 
Ky. 652, 48 L.R.A.N.S. 126, Ann.Cas. 
1914D 441; Riggs v. Maltby, 2 Metce. 
88; Young v. Chandler, 13 B.Mon. 252; 
Noel v. Hudson, 13 B. Mon. 204; Den- 
ny v. Booker, 2 Bibb 427; Crozier v. 
Gano, 1 Bibb 257. 


La.—Wichtrecht v. Fasnacht, 17 La. 
Ann. 166; New Orleans City Bank v. 
Foucher, 9 La. 405. 


Me.—Guilford M. E. Parish v. 
Clarke, 74 Me. 110; Pejepscot Pro- 
prietors v. Nichols, 10 Me. 256. 

Mass.—Miller v. Morgan, 8 N.E 
644, 143 Mass. 25. 


Minn.—Royal Indemnity Co. vv. 
Island Lake Tp. of Mahnomen Coun- 
. ty, 225 N.W. 291, 177 Minn. 408; Co- 
hues vy. Finholt, 112 N.W. 12, 101 
Minn. 180. 

Miss.—De Ford v. Furniss, 43 Miss. 
132. 

Mo.—Muller v. St. Louis Hospital 
Assoc., 73 Mo. 242; Carter v. Blanken- 
ship, 3 Mo. 583; Shuft v. Kansas City, 
282 S.W. 128, 221 Mo. App. 505; Beiler 
v. Devoll, 40 Mo.App. 251; Ryors Vv. 
Prior, 31 Mo.App. 555. 

Neb.—Parrish v. McNeal, 55 
222, 36 Neb. 727. 

N.H.—Litchfield v. Londonderry, 39 
N.H. 247; Pettes v. Bingham, 10 N.H. 
514. 

N.J.—Delaware, etc., R. Co. v. Tof- 
fey, 38 N.J.Law 525. 

N.Y.—Stevens v. Sonto, 2 N.Y.S. 
484; Wilson v. Larmouth, 38 Johns. 
433; Felter v. Mulliner, 2 Johns. 181. 

Ohio.—White v. Francis, 5 Ohio 
Dec. (Reprint) 323, 4 Am.L. Rec. 501; 
Capretta v. J. H. Haskins Roofing Co., 
23 Ohio Cir.Ct.N.S. 119. 

Pa.—Miller v. Miller, 41 A. 277, 187 
Pa. 572; Thompson v. Musser, 1 Dall. 
457, 1 L.Ed. 222. 

Tex.—Yoe v. Montgomery, 4 S.W. 
622, 68 Tex. 338; Wells v. Barnett, 
7 Tex. 584; Rushing v. Lanier, 111 
S.W. 1089, 51 Tex.Civ.App. 278; Rapid 


_ 


N.W. 


If it can be made definite and certain 
without resorting to facts aliunde,*® as by a refer- 
ence to the pleadings,*® evidence,** or 
Although under some authorities a verdict which can 
be made certain only by reference to the evidence 
If possible, a construction will be given to 
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record.?& 


Transit R. Co. v. Miller, (Civ.App.) 85 
S.W. 4389; Meyer v. Hill, (Civ.App.) 
45 S.W. 333; San Antonio, etc., R. Co. 
v. Long, (Civ.App.) 28 S.W. 214. 


Va.—Brunswick Land Corporation 
v. Perkinson, 132 S.B. 853, 146 Va. 695; 
Grayson v. Buchanan, 13 S.H. 457, 
88 Va. 251. 


Wis.—Harran v. Klaus, 48 N.W. 
479, 79 Wis. 383; Wausau Boom Co. v. 
Plumer, 5 N.W. 53, 49 Wis. 118. 


See Bino v. Veenhuizen, 250 P. 450, 
141 Wash. 18, 49 A.L.R. 1297 (recog- 
nizing the rule). 


“Tf it [the verdict] decides the 
question in issue in such a way as to 
enable the court intelligently to base 
a judgment thereon, it is sufficient in 
form.” Walker v. Louisville Ry. Co., 
150 S.W. 824, 150 Ky. 652, 659, 43 
L.R.A.N.S. 126, Ann.Cas.1914D 441. 


[a] Although verdict in ejectment 
is not in form required by statute, but 
is generally ‘for the plaintiff,’ the 
judgment will not be reversed on that 
ground, where no substantial right 
of the adverse party was affected by 
it. Allard v. Lamirande, 29 Wis. 502. 


[b] _ Form of verdict held proper.— 
First Nat. Life Ins. Co. of America 
v. Wiginton, 141 So. 245, 224 Ala. 575; 
Crain’ vessumida,) 2114795059 «Cal. 
App. 590. 

[ec] Verdicts held sufficient.— 
Bluthenthal v. Stone Bros., 51 So. 851, 
59 Fla. 161;. Blackman v. Wilson, 113 
S.E. 32, 28 Ga.App. 768; Kingsnorth 
v. Baker, 182 N.W. 108, 213 Mich. 294; 
San Antonio Traction Co. v. Corley, 
(Tex.Civ.App.) 154 S.W. 621. 


[d] Apparently separate verdicts. 
—There is no injurious error in bas- 
ing a judgment on two verdicts re- 
turned by the jury, one for the orig- 
inal damage and the other for the 
damage and interest, it appearing in 
reality that it was all intended to be 
a single verdict. Butterick Pub. Co. 
v. Ft. Dearborn Nat. Bank, 167 Ill. 
App. 603. 


35. McCormick v. Hickey, 24 Mo. 
App. 362. 

[a] Finding that all allegations of 
complaint are true is. sufficiently 
definite and certain. Young v. Clark, 
93 P. 1056, 7 Cal.App. 194. 


[b] Application of ordinary rules 
of construction.—Verdicts will not be 
set aside for indefiniteness if they are 
capable of being reduced to certainty 
by the application of the ordinary 
canons of construction. Monk-Sloan 
Supply Co. v. Quitman Oil Co., 73 S.E. 
522, 10 Ga.App. 390. 


36. Cal.—Hutchinson v. Inyo 
County Super. Ct., 61 Cal. 119; Crain 
v. Sumida, 211 P. 479, 59 Cal.App. 590 
[eltecyel. 


Ga.—Crow v. Crow, 67 S.E. 400, 134 
Ga. 10; Small v. Hicks, 8 S.E. 628, 81 
Sis 691; Heinkin v. Barbrey, 40 Ga. 

49. 

Minn.—Leftwich v. Day, 21 N.W. 

T30, oo Mini co Lae 


Tex.—Newcomb v. Walton, 41 Tex. 
318; Galbreath v. Atkinson, 15 Tex. 
21; Wallace v. Arnott, (Civ.App.) 286 
S.W. 637; Rogers v. Bryan, (Civ. 
App.) 270 S.W. 1066; Lopez v. Garcia, 
(Civ. App.) 221 sSUW. 665" Munn “-v. 
ee 15 S.W..195, 4.Tex.A.Civ.Cas, 
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the verdict which will make it effective rather than 
void, ut res magis valeat quam pereat;+*° 
verdict is bad where it is so uncertain that it can- 
not be clearly ascertained what, if any, issues were 
passed on by the jury,*? or where it is not certain 
in itself, and does not find facts from which cer- 


but a 


Va.—Boatright v. Meggs, 4 Munf. 
(18 Va.) 1465. 

Wis.—Bartlett v. Clough, 68 N.W. 
875, 94 Wis. 196. 


37. eee oe v. Head, 68 Ga. 
247. 


Ind. began n eenpere v. Vanvalken- 
berg, 90 Ind. 433. 

Minn.—Cohues v. 
12, 101 Minn. 180. 


S.C.—Glenn vy. Walker, 100 S.E. 706. 


Wis.—Ward v. Busack, 1 N.W. 107, 
46 Wis. 407. 


38. Cal.—Crain v. Sumida, 211 P. 
479, 59 Cal.App. 590. 

Fla.—Davis v. Ivey, 112 So. 264, 93 
Fla. 387 [cert den 48 S.Ct. 19, 275 U.S. 
526, 72 L.Ed. 407]. 


Ga. 140 S.E. 
497, 165 Ga. 228; Rouse v. Chance & 
Hopkins, 108 S.E. 65, 27 Ga.App. 256; 
‘Manget-Brannon Co. v. White Crown 
cepa Jar Co., 93 S.H. 307, 20 Ga.App. 


Finholt, 112 N.W. 


Mee oe v. Sipe, 62 Ill.App. 


Ky.—Romans vy. McGinnis, 160 S.W. 
928, 156 Ky. 205; Buckeye Hngine Co, 
Vv. Buckwalter, 61 S.W. AOS; Bela kas 
1706. 

Minn.—Anderson v. Van Doren, 172 
NvW. | 127; 142 Minn. 237; 
Finholt, 112 N.W. 12, 101 Minn. 180. 


Mo.—Goff v. Hines, 229 S.W. 221, 
207 Mo.App. 420. 
eas ae v. Tobolski, 21 Pa.Co. 
Tex.—Secrest’s Ex’rs v. Jones, 30 
Tex. 596; Smith v. Johnson, 8 Tex. 
418; Crenwelge v. Ponder, (Commn. 
App.) 228 S.W. 145 [rev (Civ.App.) 


203 S.W. 1125]; Hammel v. Benton, 
(Civ.App.) 162 S.W. 34; Rushing v. 
Ne ce 111° S.W. 1089, 51 Tex.Civ. 
pp . 


“In determining the sufficiency of 
the verdict the entire record should 
be searched, and all the parts inter- 
preted together, so that if possible a 
deficiency in one place may be cured 
by what appears in another.’ Crain 
Ly ee 211 P. 479, 480, 59 Cal.App. 


[a] Verdict held sufficient when 
construed in light of the charge to 
the jury. Lancaster v. Mays, (Tex. 
Civ.App.) 207 S.W. 676; San Antonio, 
UM & GR yt Cowie Yarbrough, (Tex. 
Civ.App.) 179 S.W. 523. 


39. Smith v. Tucker, 25 Tex. 594; 
Wheeler v. Moore, (Civ. App.) 208 s 
W. 678; Houston Packing Co. v. Grif- 


fith, (Civ. App.) 164 S.W. 481; Curdlee 
v. Rogan, (Civ.App.) 136 S.-W. 11265 
S. W. Slayden & Co. v. Palmo, 117 s: 
W. 1054, 53 Tex.Civ.App. 227; Bennett 
Vv. Seabright, (Civ.App.) 32 Sw. 1048. 


40. Carr v. Stevenson, 5 Humphr. 


(Tenn.) 559; Manwell v. Manwell, 14 
Vitae 
“en Conn.—Day v. Webb, 28 Conn. 


Mei vos v. Hampton, 4 Mart.N.S. 


Minn.—Moriarty v. McDevitt, 48 N. 
W. 684, 46 Minn. 136, 


Neb.—Lamb v. Briggs, 34 N.W. 217, 
22 Neb. 188. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Cohues v. - 


N.H.—Cheswell v. Chapman, 42 N. 


sav 6 ly Nepean ee Te pt Tag eM Mie nee 


“§§ 874-875] 


tainty can be attained,*® or which cannot be made 
certain without looking out of the record,*® or which 
is otherwise so uncertain or indefinite as not to 
enable the court to base a legal judgment thereon,** 
Where the verdict 
does not clearly find the matter in issue, it cannot 
be helped by intendment,*® or be corrected or cured 
The test of the validity of a 
verdict is whether or not it is an intelligible an- 
swer to the issue submitted to the jury,*® and al- 
though the spelling, grammar, and punctuation are 
incorrect, if the meaning is plain the verdict will 
In applying the foregoing rules it has 


or is inconsistent or illogical. ee 


by the judgment.*? 


stand.*? 


TRIAL 


instead of 


ing”’ 


verdict.®° 


found.®? 


dict.°? 


been held that a verdict is not invalidated by such 


matters as the use of the word “believe” instead 
of “find,’”’®° of “estimate” instead of “assess,”>1 of 
“issues,”>2 of 
“are,”>3 of “in” instead of “under,”®* of “evaluat- 


“verdict” instead of 


H. 47; Allen, Cummings & Co. v. Al- 
drich,-29 N.H.. 63. 1 


N.C.—Murray v. King, 30 N.C. 528. 


Pa.—Ashbridge v. Kenyon, 15 Leg. 
Int. 158. 


Tex.—Gulf, ete, R. Co. v. Hatha- 


way, 12 S.W. 999, 75-Tex. 557; Wal- 
ston v. Walston, (Civ.App.) 24 S.W. 
954% 


Va.—Blank’s Adm’r v. 
Munf. (18 Va.) 61. 


Foushee, 4 


42. Ga.—Lee v. English, 33 S.E. 
39, 107 Ga. 152; Jackson vy. Jackson, 
40 Ga. 150. 


N.C.—Murray v. King, 30 N.C. 528. 

Tex.—Burnett v. Harrington, 58 
Tex. 359; Jones v. Leath, 32 Tex. 329; 
Bradshaw. v. Mayfield, 24 Tex. 481; 
Bennett v. Seabright, (Civ.App.) 32 S. 
W. 1048; Smith v. Roberts, (App.) 
15 S.W. 126; Clendenning v. Mathews, 
1 Tex.App.Civ.Cas. § 904. 

Va.—Richards v. Tabb, 4 Call (8 
Va.) 522. 

Wash.—Grays Harbor Boom Co. v. 
Lytle Logging, etc., Co., 80 P. 271, 38 
Wash. 88. 

43. Mack v. Tries, 33 OhioSt. 52; 
Cincinnati, ete., R. Co. v. Ward, 5 Ohio 
Dec. (Reprint) 391, 5 Am.L.R. 372; 
Smith v. Tucker, 25 Tex. 594; Haw- 
kins vy. Lee, 22 Tex. 544; Goggan v. 
Evans, 33 S.W. 891, 12 Tex:Civ.App. 
256. 

44; Cal.—A. P.. Hotaling &-Co._v. 
Hamilton, 172 P. 393, 36 Cal.App. 454. 

Tll.—Knox v. Breed, 12 Ill. 61. 


La.—Hampton v. Watterston, 14 La. 
Ann. 239. 

Me.—Nicholson v. Maine Cent. R. 
Co., 61 A. 834, 100 Me. 342. 

Mo.—Stepham v. Chicago, B. & Q. 
R. Co., (App.) 199 S.W. 273; Kenney 
Wa iwansasn City, -etc.,) R.*Co.,) 19) Mo: 
App. 204. 

N.H.—Cheswell v. Chapman, 42 N. 
H. 47; Holman y. Kingsbury, 4 N.H. 
104. 

N.Y.—Hill v. McMahon, 81 N.Y.S 
431, 81 App.Div. 324; Conrey v. Met- 
ropolitan Stic, COs, UT ENT YS. 222, 73 
App.Div. 518. 

N.C.—McRae v. Maxton, A. & S..R. 
Co., 104 S.E. 457, 180 N.C. 223. 

Or.—McLean v. Sanders, 7 P.(2d) 
981, 139 Or. 144. 

Pa.—Diehl v. Evans, 1 Serg.&R. 367. 

S.C.—Heyward v. Bennett, 5 S.C.L. 
1st), 

Tex.—Hobbs v. Robbins, (Civ.App.) 
142 S.W. 847. 

Va.—Rogers’ Adm’x vy. Chandler, 3 
Munf. (17 Va.) 65. 

Wis.—Kemp v. Seely, 3 N.W.- 830, 


“is” instead of 


47 Wis. 687. 


“A verdict in an ordinary civil case 
must be capable of forming the basis 
of a final judgment.” Carroll v. Fish- 
er, Supra. 

[a] A verdict, whether upon one 
or many issues, should establish facts 
sufficient to enable the court to pro- 
ceed to judgment. Carroll v. Fisher, 
125 A. 439, 440, 145 Md. 32; Plotkin v. 
Realty Bond Co., 157 S.E. 870, .200 
N.C. 590; Chapman-Hunt Co. v. Hay- 
wood County Board of Education, 150 
SE Toy 198t NIG tLe 


[b] Wncertainty as to successful 
party.—A verdict from which it is 
impossible to tell whether the jury 
intended to find for plaintiff or de- 
fendant is insufficient to support a 
valid judgment. Mclean v. Sanders, 
7 P.(2d) 981, 139 Or. 144. 

45. eer te v. Arnold, 20 S.E. 
762, 93 Ga. 823 


Me. = Stevenst v. Walker, 58 A. 53, 
99 Me. 43. 

Mo.—Shaw v. Richards, 236 S.W. 
405, 208 Mo.App. 671; Lindstrom v. 
Kansas City Southern Ry. Co., 218 S. 
W. 936, 202 Mo.App. 299; Johnson v. 
Labarge, 46 Mo.App. 433. 

Neb.—Zitnik.v. Union Pac. R. Co., 
136 N.W. 995, 91 Neb. 679. 

N.Y.—Metz v. Campbell Printing 
Press, etc., Co., 32 N.Y.S. 155, 11 Misc. 
284; Levy v. Beekman Pub. Co., 19 
N.Y.S. 751; Dunseath v. Mayer Ice 
Maguine & Engineering Co., 162 N.Y.S. 

[a] TDlustration.—In a suit to re- 
cover a part payment on a farm, 
where defendant’s answer alleged 
that, by reason of plaintiff's failure 
to pay the balance, defendant was 
compelled to sell the land at a loss 
equal to such part payment, but 
prayed only ‘‘to be discharged with 
his costs,” a verdict for plaintiff in 
the amount sued for and for defend- 
ant on his ‘“‘counterclaim” in the same 
amount was reversible error, being in- 
consistent. Shaw v. Richards, 236 S. 
W. 405, 208 Mo.App. 671. 


46. Jewett v. Davis, 6 N.H. 518. 
See Merchants’ Bank & Trust Co. v. 
J. A. Elliott & Son, 80 So. 624, 16 Ala. 
App. 620 (recognizing the rule). 

47. Bashford v. Kendall, 7 P. 176, 
2 Ariz. 6; -Cohues v. Finholt, 112 N. 
W. 12; 101 Minn. 180. 

48. Spofford y. Rhode Island Sub- 
urban R. Co., 69 A. 2, 29 R.I. 34. 

49. Gurley v. O’Dwyer, 61 Mo.App. 
348: Ryors v. Prior, 31 Mo. App. 555; 
Pepper v. Harris, 78 N.C. 71: 

[a] Verdict, written by German- 
American, finding for plaintiff, and 
reciting that the jury “fix the blame 


words which are clearly supplied.*® 
is not bad because it is written on two pieces of 
paper,°” or states amounts in figures,°* or where 
it is in the form of a tort verdict although the claim 
is in contract,°® or omits the similiter after the 
Further, a verdict is not bad merely 
because it states the reasons for the finding,®*! or 
does not state the legal conclusion from the facts 
A mere statement by the foreman of the 
jury in open court that the jury have agreed with- 
out stating the nature of the decision, is not a ver- 


[§ 875] b. Amount of Recovery.*4 
in which a money judgment is sought, the jury must 
find the amount due as well as the right of recov- 
ery,®®> and a general verdict for either party does 


[64 C.J.] 1067 


or for. omissions’ of 
So a verdict 


“valuing ;”755 


In an action 


on the P. Railroad Company,” is not 
rendered uncertain by the fact that 
the word “‘blame”’ is written ‘‘plame.’” 
Pittsburg, ete., R. Co. v. Darlington, 
ae S.W. 360, 129 Ky. 266, 33 Ky.L. 

y y 

[b] For example, the omission of 
the final ‘‘s” from the word ‘‘issues’” 
is not fatal. Brickell v. Fleming, 
(Mo.) 281 S.W. 951. 


50. Patton v. Gregory, 21 Tex. 513. 


fee Roddy v. McGetrick, 49 Ala. 


52. Shannon y. Kansas City Light 
ies Co:,, 287° Sow 1031, is towwtos 


53. Grover v. Morrison, 
1078, 47 Cal.App. 521. 


54. Hood v. ep tee ber ser 46 S.W-. 
(2d) 102, 242 Ky. 291 

55. Snyder v. U. S., 5 S.Ct. 118, 112 
U.S. 216, 28 L.Ed. 697. 

56. See cases infra this note. 

[a] For example (1) the omission 
of the word “subject” where a verdict 
reasonably construed found part of a 
homestead subject to execution. 
Mobley v. Belcher, 87 S.E. 470, 144 
Ga. 442. (2) Omission of the word 
poe before the words “the defend- 
ant.’ Meeker y. Childress, Minor 
rows ) 109. . 


57. United States Water & Steam 
Supply Co. v. Jacobia, 137 S.W. 906, 
156 Mo.App. 597. 


DEX Od 2 


58. Stout v. Hopping, 6 N.J.Law 
et Mayson v. Sheppard, 46 S.C.IL. 
54. 

59. 


Hubbard-Zemurray S. S. Co. v. 
Crescio, 179 I1]l.App. 56. 


60. Brewer v. Tarpley, 1 Wash. (it 
Vax) 363. 


61. Trimble v. Isbell, 51 Ala. 356; 
Hamilton v. Rice, 15 Tex. 382; Ratliff 
v. Fort Worth & R. G. Ry. Co. (Tex. 
Civ.App.) 245 S.W. 83. 


62. Orr v. Miller, 98 Ind. 436. * 


63. Union Pac. R. Co. v. Connolly, 
109 N.W. 368, 77 Neb. 254. 

[a] Informal statement of fore- 
man of jury during delivery of a ver- 
dict formally presented is not a find- 
ing of the jury, although it may be a 
reason for returning the jury to de- 
liberate further. Auto Livery v. 
Thornton, 13 Ont.W.N. 237. . 


64. Itemization of damages see 
Damages § 391. 

65. Idaho.—Moore vy. Evans, 132 P. 
971, 24 Idaho 153. P 

Ky.—Williams vy. Preston, 20 Am. 
D. 179, 3 J.J.Marsh. 600. 

Miss.—Gilleylen vy. Stewart, ‘16 So. 
495, 72 Miss. 262. 


>. 
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not authorize judgment for any amount,®® this rule 


being statutory in some states.§7 


dict for plaintiff in an action for unliquidated dam- 
ages,®°® or where the verdict might be for either 
one of two sums,®°® will not support a judgment for 
A verdict for 
damages” is insufficient as a basis for judgment; 
the amount of nominal damages must be named.*° 
The rules above stated as to the certainty and defi- 
niteness required in a verdict"! apply to the finding 
of the amount due, and a verdict not finding such 


any particular amount. 


Mo.—Ryors v. 
555. 

Neb.—Bowers v. Rice, 27 N.W. 646, 
19 Neb. 576. 


Prior, 31 Mo.App. 


Nev.—Knickerbocker, ete. Silver 
Min. Co. v. Hall, 3 Nev. 194. 
Pa.—Pennsylvania Co. for Insur- 


ances on Lives and Granting Annui- 
ties v. Linch, 162 A. 157, 308 Pa. 23; 
Pulhamus v. Pursel, 2 Pa.L.J. 141, 
3 Pa.L:J. 399. 


$.D.—Struckman v. Brown, 184 N. 
Wi 97%, 45'S: 275 


Tenn.—Neville vy. 
Coldw. 294. 

Tex.—Lengelet v. Piper, (Civ.App.) 
133 S.W. 480. 

. 66. Clendenning v. 
Tex.A.Civ.Cas. § 

67. See statutory provisions. 

[a] Verdicts held sufficient un- 
der such statute.—Davenport v. Ful- 
kerson, 70 Mo. 417; Ryors v. Prior, 
31 Mo.App. 555. 

{b] Verdicts held insufficient to 
authorize a judgment under such a 
statute. Lamb v. Briggs, 34 N.W. 
217, 22 Neb. 158; Bowers v. Rice, 27 
N.W. 646, 19 Neb. 576. 

68. Washington v. Calhoun, 30 S. 
EB. 434, 103 Ga. 675; Chesapeake, etc., 
R. Co. v. Maddox, 42 S.W. 1124, 19 


Noxrthcutt, 0.7 


Mathews, 1 


Ky.L. 966. 

69. Gilleylen v. Stewart, 16 So. 
495, 72 Miss. 262. 

70. Sellers v. Mann, 39 S.H. 11, 
113 Ga. 643; Van Houten v. Camp- 


bell, 153 A. 391, 9 N.J.Misc. 214. 
71. See supra §§ 874-876. 
72. <Ariz.—Sharp v. Osborne, 

P. 1004, 38 Ariz. 452. 
Ark.—Dewberry v. Furst & Thomas, 

225 S.W. 294, 146 Ark. 26. 


Cal.—Watson vy. Damon, 54 Cal. 278. 


Ga.—Lake v. Hardee, 57 Ga. 459; 
Jackson y. Jackson, 40 Ga. 150. 


Minn.—Fryberger v. Carney, 
W. 807, 26 Minn. 84. 


N.C.—Crews v. Crews, 64 N.C. 536. 


Pa.—Pulhamus v. Pursell, 2 Pa.L.J. 
141, 3 Pa.L.J. 399. 


Tenn.—Neville  v. 
Coldw. 294. ° 
Tex.—Bradshaw v. Mayfield, 24 
Tex. 481; Mays v. Lewis, 4 Tex. 38; 
St. Louis, B. & M. Ry. Co. v. McClel- 
lan, (Civ.App.) 173 S.W. 258; Waco 
Cement Stone Works vy. Smith, (Civ. 
App.) 162 S.W. 1158; Curdlee v. Ro- 
gan, (Civ.App.) 136 S.W. 1126; S. W. 
Slayden & Co. v. Palmo, 117 S.W. 1054, 
53 Tex.Civ.App. 227; Smith v. Rob- 
erts, (App.) 15 S.W. 126. 
Wash.—Campbell v. Highway 
‘Const. Co., 253 P. 457, 142 Wash. 344. 
[a] For example, two inconsistent 
general verdicts permitting recovery 
for both parties to the suit, where a 
single verdict should have been ren- 
dered, and two verdicts being too un- 
certain to constitute a proper basis 
for a final judgment in light of the 
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1 N. 


Northcutt, 7 


TRIAL 


A general ver- 


‘nominal | ascertained by 


record, will be set aside. Campbell 
v. Highway Const. Co., 253 P. 457, 142 
Wash. 344. : 

[b] Verdicts held sufficient.—FEhl- 
ers v. Bihn, 235 P. 6738, 71 Cal.App. 


479; Phillips v. Paul, 95 S.E. 969, 147 
Ga. 104; Davenport v. Fulkerson, 70 
Mo. 417; Shuff v. Kansas City, 282 
S.W. 128, 221 Mo.App. 505; Mekos v. 
Fricke, 189 S.W. 1181, 159 Mo.App. 
631; Diel v. City of Ferguson, 138 
S.W. 545, 158 Mo.App. 286; Ryors v. 


Prior, 31 Mo.App. 555; Kansas City 
M. & O.. Ry. Co. of..Texas, v.. Tread- 
well & Wilkison, (Tex.Civ.App.) 164 
SW. L089 St) Wuouisn Ss Es cowie sey. 
Co. v. Hutson & Brown, 120 S.W. 213, 
56 Tex.Civ.App. 74; Beaulier v. Ma- 


honey, 283 P. 707, 155 Wash. 141; 
Martin v. Nichols, 188 P. 519, 110 
Wash. 451; Foster v. Fremont Nat- 


ural Gas Co., 256 P. 665, 36 Wyo. 436. 

[ec] Verdicts held insufficient.— 
Herr v. Kennedy, 195 P. 530, 22 Ariz. 
141; Dorfman y. Martin & Crawford 
Motor Co., 136 A. 565, 105 Conn. 774; 
Romans v. McGinnis, 160 S.W. 928, 
156 Ky. 205; Musselman v. Williams, 


54 S.W. 3, 21 Ky.L. 1077; Masterson 
v. Midland Casualty Co., (Mo.App.) 
200 S.W. 678; Newton v. St. Louis & 


SeeibLsoh C Orr tLoo mS Ava o Oyen OSmVL On 
App. 199; Cookville Coal & Lumber 
Co. v. Evans, (Tex.Civ.App.) 135 S.W. 
750; Knutson vy. Fenelon, 227 N.W. 
857, 200 Wis. 261. 

73. Colo.—Knight v. Fisher, 25 P. 
%8, 15 Colo, 176. 

Ga.—Giles v. Spinks, 64 Ga. 205; 
Telfair County v. Clements, 57 S.E. 
1059, 1 Ga.App. 437. 

Minn.—Leftwich v. Day, 21 
731, 32 Minn. 512. 


Fee ie Ford v. Furniss, 43 Miss. 


N.W. 


Mo.—Davenport v. 
Mo. 417. 


S.C.—Fields v. Lancaster Cotton 
Mills, 77 S.C. 546, 58 S.E. 608, 122 Am. 
S.R. 593, 11 L.R.A.N.S. 822. 

[a] Thus there is no substantial 
difference between a verdict for ‘1,- 
000 dollars’ and a verdict for ‘‘dol- 
lars 1,000,” and a verdict in the latter 
form is not open ‘to the objection of 
uncertainty and indefiniteness. South 
Chicago City R. Co. v. Atton, 137 Ill. 
App. 364. 

74. Ariz.—Ellis v. First Nat. Bank, 
172 P. 281, 19 Ariz. 464. 


Colo.—Knight vy. Fisher, 25 P. 78, 15 
Colo. 176. 


iota ISL v. Carleton, 14 Ga. 


Fulkerson, 70 


69 

Ky.—Logan County Nat. Bank v. 
Townsend, 8 S.W. 122, 8 Ky.L. 694 
Ravens e ese (Si alall Ole, ZMK a asa ie 
Ed. 107). 


Miss.—De Ford v. Furniss, 43 Miss. 
32. 


N.M.—Sandell vy. Norment, 145 P. 
259, 19 N.M. 549. 

Ohio.—Mack vy. Fries, 5 Ohio Dec. 
(Reprint) 174, 3 Am.L.R. 385 [rev 33 
Ohio St. 52]. 


[§ 875 


amount with sufficient definiteness to authorize a 
judgment to be entered thereon for any definite 
sum is bad and will be set aside.*? 
technical accuracy is not required in the statement 
of the amount,’? it being sufficient if that can be 


However, strict 


mere mathematical caleulation,’* 


and a verdict is good although the amount of re- 
covery is stated merely by reference to the amount 
claimed in the petition, or can be ascertained by a 
reference thereto,’® or by reference to the record.’® 
In actions for the recovery of money, the omission 


Or.—Reynolds v. Kanzler, 269 P. 
230, 126 Or. 245. 


Tex.—Irvin v. Garner, 50 Tex. 48; 
Secrest v. Jones, 30 Tex. 596. 


Wash.—Buffington vy. Henton, 
P. 58, 70 Wash. 44. 


ie Ala.—Taylor v. Rogers, Minor 
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Ariz.—Kjerschow v. Dagegs, 207 P. 
1089, 24 Ariz. 207 [cit Cyc]. 

Ga.—West v. Americus Bank, 63 
Ga. 230; Jackson vy. Jackson, 47 Ga. 
995 Phillips: «v. Behn, #19. ‘Gase298: 
J. B. Colt Co. v. Pickron, 124 Sm. 550) 
32 Ga.App. 715; Rouse v. Chance & 
Hopkins, 108 S.E. 65, 27 Ga.App. 256; 
Southern Fittings & Foundry Co. v. 
Warfield, 89 S.E. 376, 18 Ga.App. 283. 


PL oi uma a v. Armill, 2 Iowa 


Ky.—Brannin & Smith v. 
Adm’rs, 12 B.Mon. 506. 


La.—McClellan Dry-Dock Co. v. 
Farmers’ Alliance Steam-Boat Line, 
43 La.Ann. 258, 9 So. 630; Newton v. 
Ker, 14 La.Ann. 704; Wooter vy. Turn- 
er, 6 Mart.N.S. 442: 


Minn.—Jones v. King, 15 N.W. 670, 
30 Minn. 368. 

Miss.—De Ford v. Furniss, 43 Miss. 
132; Maulding v. Rigby, 2 Miss. 579. 


N.Y.—Sullivan v. New York City 
R. Co, 94 NoYes. $70. 


Ohio.—Mack v. Fries, 5 Ohio Dec. 
(Reprint) 174, 3 Am.L.R. 385 [rev 33 
Ohio St. 52]. 


Tex.—Newcomb v. Walton, 41 Tex. 
318; Galbreath v. Atkinson, 15 Tex. 
21; James v. Wilson, 7 Tex. 230; 
Wallace v. Arnott, (Civ.App.) 286 S. 
W. 637; Samples v. Wever, 121 S.W. 
1129, 56 Tex.Civ.App. 562; Carothers 
v. Lange, (Civ.App.) 55 S.W. 580; 
Alamo F. Ins. Co. v. Lancaster, 28 S. 
W. 126, 7 Tex.Civ.App. 677; Holden 
v. Meyer, 1 Tev.A.Civ.Cas. § 829. 

See Schumacher v. Moffitt, 142 P. 
353, 71 Or. 79 (holding such a ver- 
dict, in the absence of objection at 
the time of its rendition, sufficient). 


[a] Illustration.—In an action for 
a stated sum with interest thereon, to 
which there was a plea of set-off, a 
verdict “We, the jury, find for the 
plaintiff’ was not void as indefinite, 
as a proper construction would be 
that the jury found the full amount 
claimed in the petition. Southern 
Fittings & Foundry Co. v. Warfield, 
89 S.E. 376, 18 Ga.App. 288. 


{b] Verdict uncertain on imma- 
terial matters.—A verdict is not void 
as uncertain because it is necessary 
to refer to the petition to ascertain 
the amount of recovery, notwith- 
standing the uncertainty of the peti- 
tion in some particulars, if the facts 
necessary to ascertain the recovery 
are clearly alleged. Vogel v. Zuerch- 
er, (Tex.Civ.App.) 135 S.W. 737. 


76. Mize v. Mashburn, 69 S.B. 316, 
8 Ga.App. 408. 


[a] {llustration.—A verdict is cer- 
tain which can be made certain by 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the word “dollars,”*7 or of the dollar mark,7® 
Nor will a verdict be 


will not vitiate the verdict. 


TRIAL’ 


due.*? 


set aside for manifest mistake in the statement of 


the amount recovered, the amount intended to be 
Where words and figures in 
the verdict conflict as to the amount, the words 


stated being clear.*® 


will control.®°® 


Where the amount due is not in issue, a verdict 
gencrally in favor of either party is sufficient, with- 
out assessing damages,** even under a statute re- 
quiring the jury to assess the amount of recovery, 
such a provision not applying where the amount is 


not in issue.®? 
Money deposited in court. 


what it itself contains or by the rec- 
ord, and hence, where A sued B on an 
account for a sum certain, and there 
was no dispute as to the amount of 
the account, it being admitted that, 
if B owed A anything, he owed the 
amount of the account sued, a verdict 
for A, without stating any amount, 
was not void for uncertainty. Mize 
ve Sie ea 69 S.E. 316, 8 Ga.App. 

08. 

[b] Construction of verdict held 
authorized under the pleadings and 
evidence. Nottingham v. Nicholson, 
i Pe 118, 42 Ga.App. 628. 

U.S.—Hopkins v. Orr, 
590. 124 U.S. 510, 31 L.Ed. 523. 


Ky.—Ray v. Ray, 245 S.W. 287, 196 
Kye 5709. 
N.C.—Cox v. High Point, etce., R. 


8 S.Ct. 


Co., 149 N.C. 86,62 S.E. 761, 16 Ann. 
Cas. 474. 
Okl.—St. Louis & S. F. R. Co. v. 


Mounts, 144 P. 1036, 44 Okl. 359 [rev 
on other grounds 36 S.Ct. 725, 241 U. 
S. 654, 60 L.Ed. 1223]. 


Tex.—Bluestein v. Collins, (Civ. 
App.) 103 S.W. 687. 
78. Ala.—Montgomery y. Shirley, 


48 So. 679, 159 Ala. 239. 

Ga.—Central of Georgia R. Co. v. 
Mote, 62 S.E. 164, 131 Ga. 166. 

Sar are v. Ray, 245 S.W. 287, 196 
Ky: 57 

whee v. Kansas City Rys. Co., 
(App.) 238 S.W. 138; Provo Mfg. Co. 
v. Severance, 51 Mo.App. 260. 

Tex.—Fink v. Gulf, ete., R. Co, 4 
MesaCiv.Appe-269) zoe: Wee ooUs.: 

79. Heinkin v. Barbrey, 40 Ga. 249. 

80. Hays v. Hogan, 165 S.W. 1125, 
180 Mo.App. 237; Shaefer v. Missouri 
Pac. R. Co., 72 S.W. 154, 98 Mo.App. 
445. 

81. Ark.—Bell v. 
1023, 88 Ark. 99. 

Cal.—Redmond v. Weissman, 20 P. 
544, 77 Cal. 423. 

Ill.— Hall v. Emporia First Nat. 
Bank, 24 N.E. 546, 133 Ill. 234. 


Old. 1s "Suvi 


Ky.—Cooper v. Poston, 85 Am.D. 
610, 1 Duv. 92. 

La.—Wooter vy. Turner, 6 Mart.N. 
S. 442. 


Mont.—Josephi v. Mady Clothing 
Congo suk. Ll oeevionts, 195: 

N.Y.—Bulkley v. Marks, 
Pr. 455,:15 Abb.Pr. 454. 

N.C.—Merrimon vy. Norton, 67 N.C. 
LS 

N. D. Ree eae v. Goodman, 54 N.W. 
540, 3 N.D. 12 

Piss waren v. 
115, 24 Tex. 484. 

82. Louisville, etc., R. Co. v. Hart- 
well, 36 S.W. 188, 99 Ky. 436, 38 S.W. 


24 How. 


Smith, 76 Am.D. 


Where money is ten- 
dered and deposited in court, and if the jury find 
that the amount deposited is insufficient, their proper 


[§ 876] c. Interest. 
their finding must not be so ambiguous or incomplete 
as to render the amount or rate uncertain.*+4 
dict is sufficiently definite if it may be rendered cer- 
tain by mere mathematical caleulation®® or by refer- 
ence to the pleadings.*® 
finding the amount on which interest is to be eal- 
culated, and the date from which, or period for which, 
it is to run, is sufficiently certain,’? and the compu- 
tation of interest may be made by the court.®° 
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course is to return a verdict for the whole sum 


If the jury allow interest, 


A ver- 


For example, a verdict 


The 


verdict is insufficient if the date from which inter- 


cannot be 


1041, 18 Ky.L. 745; Cooper v. Poston, 
1 Duv. (Ky.) 92, 85 Am.D. 610 

[a] Amount not in issue.—(1) 
Under such a statute, in an action on 
a note, where the only fact in issue is 
whether or not the note was deliv- 
ered, (Buzanes v. Frost, 75 P. 594, 
19 Colo.App. 388) (2) or in an ac- 
tion on a foreign judgment, where de- 
fendant pleads a counterclaim, (Kel- 
ler-Kohn Co. v. Lee, 199 N.W. 997, 
198 Iowa 484) a general finding for 
plaintiff, omitting the amount of re- 
covery, is sufficient. 


83. Dresser v. Witherle, 9 Me. 111. 


84. Ga.—Buice v. McCrary, 20 S. 
E. 632, 94 Ga. 418. 

Tll.—Minnesota Mut. L. Ins. Co. v. 
Link, 82 N.E. 637, 230 Ill. 273; Park- 
er v. Fisher, 39 Ill. 164. 

Minn.—Fryberger v. Carney, 1 N.W. 
807, 26 Minn. 84. 


N.C.—Crews v. Crews, 64 N.C. 536; 
Murray v. King, 30 N.C. 528. 


Tex.—Mays v. Lewis, 4 Tex. 38. 


Wash.—Meeker v. Gardella, 23. P. 
837, 1 Wash. 139. 

[a] Illustration.—In an action on 
an account, a verdict for plaintiff for 
“forty-one dollars and four cents 
principal and interest’ will be set 
aside aS ambiguous, as it does not 
disclose whether the interest referred 
to was interest to be computed, or 
was interest already computed and 
included in that sum. Buice v. Mc- 
Crary, 20 S.E. 632, 94 Ga. 418. 

[b] Verdicts held not indefinite in 
regard to interest.—Howard vy. Illi- 
nois’ Cent. R. Co., 1838 N.W. 557, 116 
Minn. 256; Di Palma v. Weinman, 121 
P. 38, 16 N.M. 302 [aff 34 S.Ct. 370, 232 
U.S. 571, 58 L.Ed. 738]; Laughlin v. 
King, 133 PRP. 1073, 22 Wyo. 8 

85. U.S.—American Lumber & 
Mfg. Co. v. Atlantic Mill & Lumber 
Co., 290 F. 632; New Orleans, etc., R. 
a v. Schneider, 60 F. 210, 8 C.C.A, 


Fla.—Rentz v. Live Oak Bank, 55 
So. 856, 61 Fla. 403. 


pater aaes v. Hutchinson, 38 Ind. 


N.Y.—Page v. Cady, 1 Cow. 115. 


S.C.—McClure v. Home Ins. Co. of 
New York, 98 S.E. 287, 111 S.C. 463; 
State Bank v. Bowie, 26 S.C.L. 429. 


Tex.—Buchanan v. Townsend, 16 S. 
W. 315, 80 Tex. 534; Darden v. Math- 
ews, 22 Tex. 320; Powers v. Ullmann, 
Stern & Krausse, (Civ.App.) 16 S.W. 
(2d) 910; B. C. Evans Co. v. Reeves, 
26 S.W. 219, 6 Tex.Civ.App. 254. 


{a] TIllustration.—A verdict in an 
action for breach of contract, where 
the date of the act which constitutes 
the breach is not in dispute, which 
fails to give the date from which in- 


puted evidence.®® 


est is to be calculated is not fixed, and such time 
determined from the record or undis- 


Where there are no specific al- 


terest is to be calculated, while in- 
formal, is not uncertain. American 
Lumber & Mfg. Co. v. Atlantic Mill 
& Lumber Co., 290 F. 632. 

86. Meyer v. Parsons, 62 P. 216, 
129 Cal. 653; Trustees of Little Cedar 
Congregation of Adams vy. Chicago, M. 
SNSt. sR Ry. Con's INGWreo jOsmeelo 
Minn. 181; Griffin v. Chadwick, 44 
Tex. 406; Brown v. Gillett, 81 P. 1002, 
39 Wash. 495. But see Delafield v. 
J. K. Armsby Co., 109 N.Y.S. 314, 124 
App.Div. 621 (stating that the fact 
that the complaint claimed interest 
from a certain day did not warrant 
the inference that the jury had that 
date in mind). 

87. Ill.—McKinney v. Armstrong, 
97 Ill.App. 208; Lauman v. Clark, 73 
Ill.App. 659. 

Ind.—Gaff v. Hutchinson, 
341. 

Jowa.—Wiar v. Wabash R. Co., 144 
N.W. 703, 162 Iowa 702; Hattenback 
v. Hoskins, 12 Iowa 109. 


Kan.—Christian Churches Educa- 
tional Assoc. v. Hitchcock, 4 Kan. 36. 


Mo.—N. O. Nelson Mfg. Co. v. 
Shreve, 79 S.W. 488, 104 Mo. ‘App. 474, 


N.J.—Hunt v. Price, 52 A. 304, 68 
N.J.Law 238. 


N.Y.—Page v. Cady, 1 Cow. 115. 


N.C.—Greenleaf ue omtoms South- 
ern Ra Co,,, OL NaC: 


gon -C.—State Bank v. ‘Bowie 26 S.C. L. 


38 Ind. 


Tex.—Buchanan vy. Townsend, 16.S, 
W.. 315, 80. Tex. 534; Irvin vy. Garner, 
50 Tex. 48; Darden v. Mathews, 22 
Tex. 320; Parker v. Leman, 10 Tex. 
116; Burton v. Anderson, 1 Tex. 93; 
International, ete oR, (Con we McGehee, 
(Civ.App.) 81 S.W. 804; Alamo F. Ins, 
Co. v. Lancaster, 28 S.W. 126, 7 Tex, 
CivzApp. 6 By Cw Hvac Comme 
Reeves, 26 S/w. 219, 6 Tex.Civ.App. 
254; Holden v. Meyer & Buete, 1 Tex. 
A.Civ.Cas. § 829. 


88. Meyer v. Johnson, 122 Ill.App. 
87; Gaff v. Hutchinson, 38 Ind. 341; 
Page v. Cady, 1 Cow. (N.Y.) 115; Bu- 
chanan v. Townsend, 16 S.W. 315, 80 
Tex. 534; Darden v. Mathews, 22 Tex. 
320; Emerson-Brantingham Imple- 
MENT ICO ave Bee (Tex.Ciy. 
App.) 214 S.W. 679 


89. Watson v. ern 54 Cal. 278; 
Garrett v. Wall, 116 S.E. 331, 29 Ga. 
App. 642; Musselman v. Williams, 54 
FAN eee OH Lashua. Vv. 
Markham, 44 A. 804, 21 R.I. 492. 


[a] In South Dakota, under Rev. 
Code, Civ. Proc. (1903) § 119, provid- 
ing that every person who is entitled 
to recover damages, certain, or capable 
of being rendered certain, an@ the 
right to recover which is vested in 
him upon a particular day, is entitled 
to recover interest from that date, it 
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legations in the pleadings as to interest fixing a date 
from which interest could be reckoned a verdict 
awarding a specific sum “with interest” is not void 
as uncertain,®® and the “with interest” will be con- 
strued as a recovery of interest from the date of 
the verdict.°t In a suit on an ex contractu obliga- 
tion, the proper construction of a verdict awarding 
a certain sum “with interest’? should be that inter- 
est is awarded from the date the obligation became 
due.®? A verdict which gives interest from judicial 
demand, which date is shown by the record, is 
sufficiently certain.?? Where the jury render a ver- 
dict for a certain sum “and interest,” although such 
verdict is defective, it being the duty of the jury to 
compute the interest or give the grounds of com- 
putation, plaintiff may take judgment for prin- 
cipal alone,®* and a verdict, although including in- 
terest in the damages and thus informal, may be 
allowed to stand.®® Where the verdict for plain- 
tiff includes principal and interest, and fails to 
specify separately the amount of each, a new trial 
should be granted, unless plaintiff renounces future 
interest on the judgment.®® Where the verdict, in 
a ease in which plaintiff is not entitled to interest, 
shows on its face that it is made up in part of in- 
terest, 1t cannot be sustained, as to such part, al- 
though the total amount is less than the jury could 
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have awarded, without including any interest.°7 A 
judgment will not be reversed because the judge 
computed interest, instead of allowing the jury to 
do it, no objection having been made at the time.°* 


Separate findings as to interest. According to 
some authority, interest on an unliquidated claim 
should be included in the damages as one gross sum, 
and should not be stated separately,®® but a ver- 
dict stating principal, interest, and total amount, 
although irregular in form, has been held not to 
be erroneous.! 


[§ 877] 6. Designation of Parties—a. In General. 
The verdict must conform to the pleadings with 
respect to the names and descriptions of the parties” 
and must be sufficiently definite to make certain 
the person or persons against whom it is rendered.’ 
However, an informality or inaccuracy in the nam- 
ing of parties for or against whom a verdict is ren- 
dered is not fatal, if the intention of the jury is 
otherwise sufficiently shown,* particularly where the 
mistake in the name or designation of a party 1s 
clearly a clerical error.’ There being but one party 
plaintiff and one defendant, a finding of the amount 
due plaintiff is sufficient without a finding that it 
is due from defendant,® but it is not sufficient to 
find a verdict against a party by name without des- 


has been held that a verdict which 
does not specify the term is sufficient. 
Corcoran v. Halloran, 107 N.W. 210, 
20 S.D. 384. 

90. Cooper v. Bowen, 78 S.E. 413, 
140 Ga. 45. 

91. Cooper v. Bowen, supra. 

92. Fincher v. Stanley Electric Co., 
67. S.E. 1033, 134 Ga. 398. 

93. New Orleans, ete, R. Co. v. 
Schneider, 60 F. 210, 8 C.C.A. 571; 
Gay v. Ardry, 14 La. 288. 


94. Parker v. Fisher, 39 Ill. 164. 


95. Young vy. Chandler, 13 B.Mon. 
(Ky.) 252. 
96. Hubbard v. McRae, 22 S.E. 714, 


95 Ga. 705. 

97. Denike v. Denike, 29 N.Y.S. 
320, 8 Misc. 604 [aff 49 N.E. 1096, 155 
INaYi GL, ‘ 

98. Brady v. Clark, 12 Lea (Tenn.) 
323. 

99. 
Henderson Elevator Co., 
18 Ga.App. 279. 

1. Atlantic Coast Line R. Co. v. 
Stovall-Pace Co., 118 S.E. 62, 30 Ga. 
App. 326. 

2. Georgia Motor Sales v. Wade, 
138 S.E. 797, 37 Ga.App. 24. 

3. Singleton v. Kansas City Base- 
ball & Exhibition Co., 157 S.W. 964, 
172 Mo.App. 299. 

[a] “Et al.”—(1) In an action 
where there are several defendants, 
a verdict naming one and designating 
the others as “et al.” is sufficient to 
hold all of the defendants. Miller v. 
Perlroth, 110 A. 535, 95 Conn. 79. (2) 
The addition of the words “et al.” toa 
sole plaintiff's name does not render 
the verdict uncertain or defective. 
Mitchell vy. Robinson, (Tex.Civ.App.) 
136° SOW. 501, 

4, Alexandria’ Min., ete., Co. v. 
Painter, 28 N.H. 113, 1 Ind.App. 587; 
Knox v. Gregorious, 22 P. 981, 43 Kan. 
26; Royal Indemnity Co. v. Island 
Lake Tp. of Mahnomen County, 225 
N.W. 291, 177 Minn. 408; Desnoyer v. 
McDonald, Geisse & Co., 4 Minn. 515; 
DLE a eT SSR ES 


Atlantic Coast Line R. Co. v. 
88 S.H. 101, 


French v. Cresswell, 11 P. 62, 18 Or. 
418. ; 

[a] Wiustration.—(1) A verdict is 
sufficient if the United States of 
America are therein designated the 
United States. -Sears v. U. S., 21 F. 
Cas.No. 12,592, 1 Gall 257; Smith v. 
U. S., 22 E.€as.No. 13,122,.1 Gall 261. 
(2) The omission from a_ verdict, 
through inadvertence, of the words 
“for herself and on behalf of her mi- 
nor son,” following plaintiff’s name, 
did not invalidate the verdict, where 
its meaning was clear when read in 
the light of the pleadings and instruc- 
tions. Trask v. Boise King Placers 
Co., 142 P. 1073, 26 Idaho 290. 


[b] Error in caption.—Where the 
true effect of a verdict is intelligibly 
stated in its body, an error in the 
caption as to the party for whom it is 
rendered cannot render it inconsist- 
ent, repugnant, or inefficacious. Dwy- 
ENS Redmond, 124 A. 7, 100 Conn. 

[ce] Designation of defendants 
held sufficient to support a judgment 
on the verdict. Schmidt v. Wallinger, 
99 S.E. 680, 125 Va. 361. 


[d] A defendant corporation (1) is 
sufficiently designated by the initials 
of its corporate name (Kelsey v. Chi- 
cago, etc., R. Co., 45 N.W. 204, 1 S.D. 
80; San Antonio & A. P. Ry. Co. v. 
Miller, (Tex.Civ.App.) 137 S.W. 1194; 
Missouri, etc., R. Co. v. Cardwell, 70 
S.W. 108, 30 Tex.Civ.App. 164; Mis- 
souri Pac. R. Co. v. Kingsbury, (Tex. 
Civ.App.) 25 S.W. 322), (2) or by the 
name by which it is designated 
throughout the trial by its counsel 
(Frankel v. Michigan Mut. L. Ins. 
Co., 62 N.E. 7038, 158 Ind. 304; Pitts- 
burg, etc., R. Co. v. Darlington, 111 
S.W, 360, 129 Ky. 266, 38 Ky.L. 818; 
Austin Water, etc., Co. v. Makemson, 
(Tex.Civ.App.) 27 S.W. 588). 


[e] Whe omission of the surname 
of defendant is not necessarily fatal. 
Hall v. Dargan, 4 Ala. 696. 


[f] Reference to record.—Where 
there are several defendants, a ver- 
dict may be made certain, as to the 
defendants liable for particular dam- 


ages, by a reference to the pleadings 
and record. William M. Rice Insti- 
tute v. Freeman, (Tex.Civ.App.) 145 
S.W. 688. 


[gz] Use of wrong form.—A _ ver- 
dict in form for plaintiff but placing 
his recovery at “none” dollars is in 
effect a verdict for defendant, and is 
not void for uncertainty. Royal In- 
demnity Co. v. Island Lake Tp. of 
Mahnomen County, 225 N.W. 291, 177 
Minn. 408. 


5. Idaho.—Trask v. Boise King 
Placers Co., 142 P. 1078, 26 Idaho 290. 


jJ11.—Bowers vy. Hefiebower, 243 Ill. 
App. 129 

Ind.T.—Missouri, ete, R. Co. v. 
Marley, 3 S. Wi. Se;0k mmdomasecoe 


oN ae aah v. Bradway, 25 Iowa 


econ ny aot v. Beals, 27 Kan. 


Minn.—Red River, ete. R. Co. v. 
Sture, 20 N.W. 229, 32 Minn. 95. 


My ghia ain v. Braidwood, 82 Mo. 


Tex.—Braun, etc., Co. v. Paulson, 
(Civ.App.) 95 S.W. 617; Colorado Ca- 
nal Co. v. Sims, 94 S.W. 365, 42 Tex. 
Civ.App. 442; American Cotton. Co. 
veo 69 S.W. 4438, 29 Tex.Civ.App. 


[a] Failure to designate official 
position.—In an action against the di- 
rector general of railroads and the 
engineer of a train, for injuries re- 
sulting from failure to give the stat- 
utory signals at a crossing, a verdict, 
“We find for the plaintiff against 
Walker D. Hines and Capers Madden,” 
is sufficient, although it failed to in- 
dicate that Walker D. Hines was di- 
rector general of railroads, the omis-+ 
sion being a mere clerical error. 
Strom y. Payne, 111 S.E. 798, 119 S.c. 


oO 


6. Smith v. Mohn, 25 P. 696, 87 Cal. 
489; Goff v. Hines, 229 S.W. 221, 207 
Mo.App. 420; Galveston, etec., R. Co. 
v. Holyfield, (Tex.Civ.App.) 70 S.W. 
221; Houston, etc., R. Co. v. Berling, 
387 S.W. 1088, 14 Tex.Civ.App. 544. 


——$—$ $$ $$$ ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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ignating him as a party.7’ Where there are several 
defendants, a general verdict for or against defend- 
ant, or. defendants, without specifying which, the 
interests of defendants being identical, is a ver- 
dict for or against all defendants,*® 
bility can be attached to but one,® or the evidence 
is insufficrent to support the verdict as to one;1° 
and where there are several defendants, a general 
verdict for plaintiff is sufficient,!! a separate ver- 
dict not having been demanded by defendants,*? 
or a finding in favor of one or more of them not 
having been directed.t® <A verdict for “plaintiffs,” 
there being but one plaintiff,'4 or for “plaintiff,” 
there being several plaintiffs,1> or the same party 
being plaintiff in two capacities,® is sufficient, if 
the intention of the jury drawn from the whole ver- 
dict is plain; and the same rule applies to a ver- 
dict in a joint action, for one of two plaintiffs by 
name,!? or where both plaintiffs claim in the same 
right,*® but in a proceeding brought by two plaintiffs, 
a verdict in favor of “plaintiff” is too uncertain 
to warrant a judgment for the principal plaintiff 
alone.t® A general verdict is good as to the par- 
ties before the court, although one of the parties 
has not been served or has not appeared,?° or is 
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dead,?! or, although rendered in the’ name ofa 
former plaintiff who is represented by. his heirs,?* 
and upon dismissal or disclaimer as to some "of 
the defendants, a general verdict for plaintiff’ is 
valid as to the remaining parties,?* and the same 
is true where there has been a substitution of par: 
ties plaintiff.?4 


Where two actions are joined for purpose of fal 
a verdict for defendant is a finding against both 
plaintiffs.?® 


Set-off claimed by part of defendants. Where 
there are three defendants, one of which files a 
counterclaim, a verdict awarding a recovery to the 
“counterclaimant” will be construed as a recovery. 
in favor of the one counterclaimant.?® Where there 
is a suit against three defendants and a claim of 
set-off is filed by two of them, a verdict in favor 
of the defendants generally for a given sum will 
be construed as one in favor of the defendants plead- 
ing the set-off for the amount of the verdict, and 
in favor of the other defendant generally.?? 

Statutory form. A statute providing that the 


verdict shall be in the words, “Verdict for the plain; 
tiff,’ or “Verdict for the defendant, ” has been held 


Wo, uoreaha. ywiestenn., . ins: “Col *) v. 


Pierce, 1 Wyo. 45. 


8. Ala.—Steed v. Barnhill, 71 Ala. 
157; Porter v. Cotney, 3 Ala. 314. 


Cal.—Willard y. Archer, 63 Cal. 33. 


Colo.—Waddingham v. Dickson, 29 
PS 177, 17 - Colo: 223;..Cowell vw. -Colo- 
rado Springs Co., 3 Colo. 82 [aff 100 
U.S..55, 25 L.Ed. 547]. 


Ga.—) 
Quitman Oil Co., 
App. 390. ‘ 

Ill—Bacon v. Schepflin, 56 N.E. 
1128, 185 Ill. 122 [aff 85 Ill.App. 553]. 
But see Woolf v. Deahl, 152 Ill.App. 
357; Lambert v. Borden, 10 I11l.App. 
648 (both holding that, where there 
are two:defendants and a verdict is 
recorded against “the defendant,” it 
is insufficient to support a judgment 
against either). 

Mo.—Borkowski vy. Janicke, 157 S. 
W. 125,170 Mo.App. 610. 

Ohio.—Capretta v. J. H. Haskins 
Roofing Co., 23 Ohio Cir.Ct.N.S. 119. 


S.C.—Adams v. Wilkes, 109 S.E. 
804, 118 S.C. 93. 

Tex.—New York, T. & M. Ry. Co. 
v. Gallaher, 15 S.W. 694, 79 Tex. 685; 
Crenwelge v. Ponder, (Commn.App.) 
228 S.W. 145 [rev (Civ.App.) 203 S.W. 
1125]; Thite v. Barrow, (Civ.App.) 
182 S.W. 1154;° Roy v. Missouri, etc., 
Re Co. .(Civ-App.). 32. Sow. 72. ‘But 
see Richards y. Sperry, 7 Wis. 219 
(holding that, in an action of tort 
against several defendants, a verdict 
which only finds the verdict as to one, 
not naming’ him, is too uncertain). 

[a] Thus, in an action against re- 
eeivers of railroads, a verdict for 
plaintiff against “defendant” appor- 
tioning damages against the railroads 
without reference to the recéiver of a 
railroad is sufficient to support a 
judgment’ against the receiver, the 
verdict being against all the defend- 
ants. Crenwelge v. Ponder, (Tex. 
Commn.App.) 228 S.W. 145 [rev (Civ. 
App.) 203 S.W. 1125). 

[b] . Formal defendants.—When 
merely formal defendants never ap- 
pear, and the case proceeds against 
the only real defendant, the fact that 
the verdict is for “defendants” with- 
out spécifying which of them does 
not constitute reversible error. Shat- 
tuck v. North British, etc., Ins. Co., 


Supply Co. v. 
13 S.E. 522, 10 Ga. 


58 F. 609, 7 C.C.A. 386. 

{e] In joint action against part- 
ners, a new trial will not be granted 
because the verdict was for ‘‘defend- 
ant” instead of for “‘defendants.”” Da- 
vis v. Shuah, 36 N.E. 122, 136 Ind. 237. 


{d] Intervention of third persons. 
—Where plaintiff instituting an ac- 
tion remained plaintiff through the 
trial in spite of a cross action by de- 
fendants who remained the only de- 
fendants, notwithstanding third per- 
sons intervened, a verdict for. ‘“‘de- 
fendants” was. sufficiently certain. 
Texas Irr. Co. v. Moore, Bryan & Per- 
ry, (Tex.Civ.App.) 153 S.W. 166. 

9. Russell Grain Co. v. Chicago 
Great Western R. Co., 237 S.W. 195, 
208 Mo.App. 485. - 

10. Loomis v. Perkins, 39 A. 797, 
70 Conn. 444; Wilson v. Investment 
Co. S11 56RE 2497780) Or. 2 33% 

11. Cal.—McMahon Vv. Hetch- 
hetchy; ‘etc., Rix. Cois 84: Pi 360,922 Cals 
App. 400. 


Conn.—Pelton, v. Goldberg, 70 A. 
1020, 81 Conn. 280. 
Ga.—Houston vy. Ladies’ Union 


Branch Assoc., 13-.S.E. 634, 87 Ga. 


203. 
Kan.—Wilson v. Means, 25 Kan. 83. 
Ky.—Atkinson v. Lawrence; 170 S. 

W. 528, 161 Ky. 166; Murray v. Cow- 

herd, 147 S.W. 6, 148 Ky. 591, 40 L.R. 

A.N.S. 617. 

Miss.—Callahan Const. Co. v. Ray- 

burn, 69 So. 669, 110 Miss. 107. 
Mo.—Koontz v. Wabash Ry. Co., 

(App:) 253 S.W: 413 [cert quashed 

260 S.W. 1000]; Scott v. McLennan, 

(App.) 242 S.W. 140; Jones v. St. 

Louis, etc., R. Co., 89 Mo.App. 653. 
Neb.—Morrissey y. Schindler, 26 N. 

W. 476, 18 Neb. 672. 
S.D.—Jeansch y. Lewis, 

128, 1-S:D. 609. 
Tex.—Crockett & Sons v. 

(Civ.App.) 132 S.W. 99. 

12. Winans v. GoPiate, 4 Cal. 70, 60 

Am.D. 597. 

13. Hughey v. Hiveest 

434, 167 Mo.App. 563. 


he McGill v. Rothgeb, 45 Ill.App. 


48 N.W. 


Anselin, 


152 S.W. 


15. 
Henry v. Halsey, 13’ Miss:°573; 


Daft v. Drew, 40 Ill.App. 266; 
Shan- 


non v. Jones, 13 S.W. 477, 76 Tex. 141: 
Missouri, ete, R. Co. v. Jamison, 34 
S.W. 674, 12 Tex.Civ.App. 689; Reed 
v. Phillips, (Tex.Civ.App.) 33 S.W. 
986. See also Hartford County. v, 
Wise, 18 A. 31, 71’ Md. 438 (holding 
that a verdict which used the plural 
in the caption to designate plaintiffs 
was sufficient to show that the vers 
dict was for plaintiffs although in 
the body of the verdict the singular 
“plaintiff” was used). But see Harley 
v. Winnipeg Hlectric R. Co., 25 Man. 
443 (holding, in an action. where 
plaintiffs were husband and wifes, the 
wife claiming damages for personal 
injuries and the husband claiming 
for Toss of services and society .of 
wife and for medical expense, that a 
verdict for ‘‘plaintiff’” was too indefi- 
nite and improper, as it was impossi- 
ble to determine which plaintiff was 
to receive the recovery). 

16. - ‘Texas; etc. Rv .Co. tw Wataes: 
(Civ.App.) 26 S.W. oy [aft 29 S.We 
232, 88 Tex. 20]. 

1% Chicago, R. L & R. CO.: Ve 
Henderson, (Tex.Civ. coy 13 SW. 


18. Tom v. Sayers, 64 Tex. 339. us 

19. McClure Grocery Co. y. Wat- 
son, 139 S.B. 288, 148 Va. 601: ° 

20. Quimby. v. Boyd, 6 P. 465, 8 
Colo. 194 [error dism 9 S.Ct. 147, 128 
U.S. 488, 32 L.Hd. 502]. 
ee Sanders v. Etcherson, 36 Ga. 

22. Gaines v. National Exch. Bank, 
64 Tex. 18. 

23. Ga.—Baker v. Thompson, 15 S. 
BE. 644, 89 Ga. 486. ‘ 

Ill.— Hubner vy. Feige, 90 Ill. 208. «:, 

Neb.—Morrissey. v. Schindler, 26-N.: 
W. 476, 18 Neb. 672. 

$.C.—Columbia Phosphate Co: We 
Farmers’ Alliance Store, 25 S,H..116, 
47 S.C) 858. 


S.D.—Jeansch v. Lewis, 48 NW: 


128, 1 S.D. 609. 


24. Gibson v. Swofford, 97 S.W. 
1007, 122 Mo.App. 126. 

25. Parks y.. Bishop, 
296 Pa. 91. 

26. Cleveland, etc., R. Co. v. Rudy, 
(Ind.App.) 87 N.E. 555. ; 

27. Bishop v. Pendley Lumber Co.; 
82 S.B. 237, 141 Ga.- 826; 
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to be merely directory,?® and accordingly a ver- 
dict for the “petitioner” is sufficient.?® 


[§ 878] b. Severance.°° Where there are two 
plaintiffs claiming in joint right, the jury cannot 
find in favor of one and against the other,*! unless 
the defense is personal to one of the plaintiffs as 
the statute of limitations,?2 but where two plain- 
tiffs claim damages in tort, a finding of no cause 
of action as to one does not necessarily make a 
verdict in favor of the other inconsistent.°3 A ver- 
diet is not void as inconsistent which awards sub- 
stantial damages to two plaintiffs but under the 
same facts denies recovery to a third plaintiff who 
is entitled at most only to nominal damages.** <A 
jury should not be called upon to render two ver- 
dicts, as to separate defendants, at different times 
in the same case.*° 


Failure to find as to one defendant. Where de- 
fendants are severally liable, a verdict against one 
not taking into account the other is good,®* in the 
absence of statutory provision to the contrary.*? 
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[$§ 877-878 


In some jurisdictions silence as to one defendant 
is held to raise a necessary implication of a find- 
ing in favor of the defendant not named,** par- 
ticularly where the relations of defendants to plain- 
tiff are different,?® where the defendant as to whom 
there is no finding in the verdict was not served,*” 
or where the jury’s answers to special interroga- 
tories show that such defendant was not liable.** 
According to other authority, a verdict against one 
of the defendants and silence as to the other is 
not a verdict in favor of the latter,+? but is a fail- 
ure of the jury to find on all the issues,** and it 
is proper for the court to send the jury back to the 
jury room to reconsider their verdict. A verdict 
in favor of one defendant, but silent as to a co- 
defendant, is not defective when the p'aintiff is 
entitled to a judgment by default against the co- 
defendant.*® 


Joint contract. In actions on a joint contract 
there cannot be a verdict in favor of one and 
against other defendants,**® unless on a plea of the 


28. Rogge v. Cafiero, 131 So. 207, 
15 La.App. 565 [appeal dism 134 So. 
909, 15 La.App. 565]. 


29. Rogge v. Cafiero, supra. 
30. Cross references: 

Averment of joint, and proof of sev- 
eral, contract see Contracts § 921. 

Joinder of defendants in action for 
joint tort see Parties § 146. 

Judgments §§ 64-78. 

Misjoinder of parties as basis for dis- 
missal and nonsuit see Dismissal 
and Nonsuit § 101. 

Variance between allegations and 
proof in pleadings as to parties see 
Pleadings § 1197. 


81. Buckhanan v. Gamble, Ga. Dec. 
ees Bailey & Wells v. Hickman, 12 
. 415. 


er But where two cases have 
been joined, the respective rights of 
plaintiffs are separate and distinct, 
and there must be separate findings 
and separate recovery. Silliman v. 
oa 39 S.-W. 559, 40 S.W. 391, 90 Tex. 
Te 


32. Settle v. Alison, 8 Ga. 201, 52 
Am.D. 393. 


' 33. Salmon v. Tuthill, 
10 N.J.Misc. 96. 


34 Dumphy v. Thompson, 130 A. 
639, 3 N.J.Misc. 1086. 


fa] Tllustration.—In an action for 
injuries sustained in an automobile 
eollision, the verdict was not incon- 
sistent because the jury found in fa- 
vor of one of the passengers in plain- 
tiff’s automobile and found for de- 
fendant as against another, where the 
latter passenger was an infant two 
years of age and was unharmed in the 
accident, notwithstanding that she 
might be entitled to a nominal ver- 
dict of six cents. Dumphy v. Thomp- 
son, 130 A. 639, 3 N.J.Misc. 1086. 


835. Lehigh Valley Transp. Co. v. 
Post Sugar Co., 128 Ill.App. 600 [aff 
81 N.E. 819, 228 Ill. 121]. 


36. Chesapeake & O. Ry. Co. v. 
Booth, 148 S.W. ‘61, 149 Ky. 245;, 
Kaufman v. People’s Cold-Storage, 
ete.,.Co., 30 N.Y.S. 813, 10“Misc. 53. 


37. See statutory provisions. 
[a] In Missouri under Rev. 
(1899) § 773 (St. Annot. (1906) p 750), 


providing that where there are sev- 
eral parties defendant one final judg- 


157 A. 848, 


ment shall be given, it has been held 
(1) that a verdict for or against one 
defendant without reference to the 
other was bad, as the verdict should 
be the basis of a judgment disposing 
of the case as to both parties. Proc- 
tor v. Garman, 218 S.W. 910, 203 Mo. 
App. LO6ss Crow, Ve (Crows 00) Save 
1123, 124 Mo.App. 120; Schweickhardt 
v. St. Louis, 2 Mo.App. 571. (2) But 
where there are several persons nam- 
ed as defendants, and the plaintiff 
takes an involuntary nonsuit against 
all but one, a verdict against the re- 
maining defendant is not invalid as 
not disposing of all the de sues in the 
cause. Keyes v. Chicago, B. & Q. R. 
Co., 31 S.W.(2d) 50, 326 Mo. 236. 


38. James v. Evans, 149 F. 136, 80 
CiCFAy 240: 

Ala,—Handley v. Lawley, 8 So. 101, 
90 Ala. 527 foverr Traun v. Wittick, 27 
Ala. 502 Wittick ve Drann, 20 Ada. 
562, 62 Am.D. 778]. 

Ga.—Howard v. Johnson, 18 S.E. 
132, 91 Ga. 319; Maynard v. Ponder, 


75 Ga. 664. See Bank of Dalton v. 
Heartsill, 95 S.E. 751, 22 Ga.App. 156 


(recognizing the rule). 

Ill.—Schmidt v. Chicago City Ry. 
Co., 144 Ill.App. 512 [aff 88 N.E. 275, 
239 Ill. 494]. 


Kan.—Lawson v. 
1012, 68 Kan. 737 


Minn.—Begin v. Liederbach 
Co., 208 N.W. 546, 167 Minn. 84. 


Neb.—Cox v. Ellsworth, 150 N.W. 
197, 97 Neb. 392. 


N.Y.—Hoffman v. Brooklyn, Q. GC. & 
Sik, Come so, Nuvian DlivaLEOMMlSGsa 5 Oire 
But see John W. Walker Co. Vv. Roth, 
140 N.Y.S. 516, 79 Misc. 613 (holding 
that, where jury rendered verdict for 
plaintiff against one defendant and no 
verdict as to the other defendant, a 
ruling that the other defendant was 
out of the case, instead of requiring 
the jury to find a verdict as to it, was 
improper). 

S.C.—Durst v. Southern Ry. Co., 159 
S.BE. 844, 161 S.C. 498. 

Tex.—Gulf, ete., R. Co. v. James, 
Fiaient s 744, 73 Tex. 12, 15 Am:SiR, 

Vt.—Manley Bros. v. Boston & M. 
TRE Es) On MAU OLA nO Om Viteme lise 


Va.—Ivanhoe Furnace Corp. 
Crowder’s Adm’r, 66 S.E. 63, 110 va 
387. See Jones v. Grimmet, 4 W.Va. 
104 (refusing to pass upon ‘the point 


Robinson, 75 P. 


Bus 


against part 


whether or not silence was a finding 
in favor of one defendant and holding 
such silence not to be error to the 
other defendants). 


Verdict silent as to one of several 
parties as basis for new trial see New 
Driale Ss hoz. 

39. Taylor v. Houston, etc., R. Co., 
(Tex.Civ.App.) 80 S.W. 260; Missouri 
Pac. R. Co. v. Kingsbury, (Tex.Civ. 
App.) 25 S.W. 322. 

40. Thomas v. Clarkson, 54 S.E. 77, 
125 Ga. 72, 6 L.R.A.N.S. 658; Stern- 
berger v. Bernheimer, 24 N.E. 311, 121 
Ney el 9.4 

41. Cleveland, etc., R. Co. v. Egeg- 
mann, 71 Ill.App. 42; Lawson vy. Rob- 
inson, 75 P. 1012, 68 Kan. 737. 


42. Rankin v. Central Pac. R. Co., 
15 P. 57, 73 Cal: 93; Lloyd v. Boule- 
vard Express, 249 P. 837, 79 Cal.App. 
406; Federal Union Surety Co. v. 
Schlosser, 114 N.E. 875, 116 N.E. 759, 
66 Ind.App. 199; Sharabba v. Mc- 
Guire, 144 A. 327, 7 N.J.Mise: 128: 
Borteck v. Philadelphia Rapid Trans- 
lity Cols TEAS b6sr28orPanwacOe 


43. Lloyd v. Boulevard Express, 
249 P. 837, 79 Cal.App. 406. 


44 Federal Union Surety Co. v. 
Schlosser, 114 N.E. 875, 116 N.E. 759, 
66 Ind. App. 199; Borteck Vv. Phila- 
delphia Rapid Transit Co., 1381 A. 856, 
285 Pa, 320. 


45. Green v. 
148 Ky. 783. 


46. Jonas v. Burks, 99 So. 252, 87 
Fla. 68; Merchant v. Manion, 97 Ill. 
App. 43; Hartley v. Lybarger, 3 Ill. 
App. 524; Giventer v. Antonofsky, 205 
N.Y.S. 287, 209 App.Div. 679; Dil- 
worth v. Hirst, 1 Phila. (Pa.) 206. 


[a] In action of debt against sev- 
eral defendants, separate verdicts, up- 
on which could be based separate 
judgments, cannot be rendered 
against defendants. Anderson  v. 
Fruitvale Transp. Co., 162 N.W. 273, 
195 Mich. 734. 


[b]. In Maryland under Code Pub. 
Gen. L. art 50 § 12, providing that, 
in an action ex contractu against al- 
leged joint debtors, plaintiff may re- 
cover as in actions ex delicto against 
such one or more of them as the evi- 
dence shows to be indebted to him, 
the verdict, in case of recovery 
only of defendants, 
should be for plaintiff against them, 
and for the others against plaintiff. 


May, 147 S.W. 428, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statute of limitations,*? infancy,*® or bankruptey,*® 
and a separate verdict against each defendant in 


such a ease is bad.5°? 
Joint tort-feasors. 


is not necessarily misleading.®* 


eeper v. Plumley, 54 A. 971, 97 Md. 
Na. 


47. Ivey v. Gamble, 7 Port. (Ala.) 
545. 

48. Cutts v. Gordon, 13 Me. 474, 
29 Am.D. 520; Dilworth v. Hirst, 1 
Phila. (Pa.) 206. i 

495 Dilworth Vv. itirst, oe while. 
ee) 206; Miner vy. Downer, 20 Vt. 

50: Day v. Brawley, 1 Pa. 429: 

51. U.S.—James v. Evans, 149 F. 


136, 80 C.C.A. 240. 


Ala.—F. W. Woolworth Co. v. Er- 
ickson, 127 So. 534, 221 Ala. 5; South- 
ern Hardware & Supply Co. v. Block 
Bros. Co., 50 So. 1036, 163 Ala. 592. 


’ Ariz.—MacDonald v. Perry, 255 P. 
494, 32 Ariz. 39 [cit Cyc]. 

Cal.—Sickles v. Mt. Whitney Power 
& Electric Co., 170 P. 599, 177 Cal. 278. 
See Tompkins v. Clay St. R. Co., 4 P. 
1165, 66 Cal. 163 (recognizing the 
rule). 

D.C.—District of Columbia v. Bol- 
ling, 4 App.D.C. 397. - See Washing- 
ton, etc., R. Co. v. Hickey, 12 App.D.C. 
269 (recognizing the rule). 

Ga.—Chambless v. Melton, 56 S.E. 
414, 127 Ga. 414; Hollingsworth v. 
Howard, 39 S.E. 465, 113 Ga. 1099; 
Southern Bell Telephone & Telegraph 
aa v. Davis, 76 S.E. 786, 12 Ga.App. 


Ill.—Economy Light, etc, Co. v. 
Hiller, 68 N.E. 72, 203 Ill. 518; In- 
dianapolis, etc., R. Co. v. Hackethal, 
72 Ill. 612; Winslow v. Newlan, 45 
w 145° Frink Vv. Potter, 17 Vil. 406; 
Skala v. Lehon, 258 Ill.App. 252 [aff 
175 N.E. 832, 343 Ill. 602]; Cohen v. 
City of Chicago, 197 Ill.App. 377; 
Hammers v. Knight, 168 Ill.App. 203; 
Pierson v. Lyon & Healy, 150 I1l.App. 
116 [affirmed 90 N.E. 693, 243 I11. 
370]; Chicago, ete., R. Co. v. Doan, 
93 Ill.App. 247 [aff 62 N.E. 826, 195 
Ill. 168]; Cleveland, ete., R. Co. v. 
Eggmann, 71 Ill.App. 42. 

Ind.—Indianapolis, etc., R. Co. v. 
Warner, 35 Ind. 515; Palmer v. Cros- 
by, 1 Blackf. 139. 

Iowa.—Young v. Gormley, 93 N.W. 
565, 119 Iowa 546. 

Kan.—Mensing v. Wright, 119 P. 
374, 86 Kan. 98. 

Ky.—Cincinnati, N. O. & T. P. R. 
Co. v. Silvers, 126 S.W. 120. See Illi- 
nois Cent. R. Co. v. Murphy, 97 S.W. 
729, 123° Ky. 787, 30 Ky... 493, 11 L.R. 
A.N.S. 352 (recognizing the rule). 

Me.—Perry v. Rancourt, 102 A. 233, 
116 Me. 521. 

Md.—Vonderhorst Brewing Co. v. 
Amrhine, 56 A. 833, 98 Md. 406. 


[64 C. J.— 68] 


In actions for tort, the jury 
may find in favor of one and against other defend- 
ants,°? and in such actions it is error for the court 
to refuse to submit a form of verdict in favor of one 
defendant and against another;*? 
requested to do so, a failure to submit separate 
forms of verdicts as to each individual defendant 
According to some 
authority a verdict placing liability on one defend- 
ant which is inconsistent, under the facts of the 
ease, with a finding of no liability on the part of 
the other defendant will be set aside,®* while else- 
where the exemption of ene defendant from liabil- 
ity by a verdict in favor of another is said to 
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be limited to the cases in which the doctrine of re- 
spondeat superior applies.®> 


In an action for negli- 


gence against several defendants, if the allegations 


but where not | # L 
inconsistent.» ® 


defendants does 


Minn.—Virtue v. Creamery Pack- 
age Mfg. Co., 142 N.W. 930, 1136, 123 
Minn. 17, L.R.A.1915B 1179, 1195. 

Mo.—Shafir v. Carrol, 274 S.W. 755, 
309 Mo. 458; Lindman v. Kansas City, 
371 S.W. 516, 308 Mo. 161. 

Neb.—Wilson v. Morris & Co., 187 
N.W. 805, 108 Neb. 255. 


N.J.—Goekel v. Erie R. Co., 126 A. 
446, 100 N.J.Law 279; Matthews v. 
Delaware, etc., R. Co., 27 A. 919, 56 N. 
J.Law 34, 22 L.R.A. 261. 


N.Y.—Lockwood v. Bartlett, 29 N.E.’ 


257, 130 N.Y. 340 [error dism 16 S.Ct. 
334, 160 U.S. 357, 40 L.Hd. 458); Kir- 
by v. Delaware, etc., Canal Co., 35 N. 
Y.S. 975, 90 Hun 588; Kenyon v. Sher- 
man, 40 N.Y.Super. 363; Kaufman 
v. People’s Cold-Storage, etc., Co., 30 
N.Y.S. 813, 10 Mise. 53; Lockwood v. 
Bull, 1 Cow, 322, 13 Am.D. 539; Drake 
v. Barrymore, 14 Johns. 166; Lansing 
v. Montgomery, 2 Johns. 382. 
Ohio.—Smeed Box Co. v. Lawson, 23 
Ohio Cir.Ct.N.S. 397; Lehrer v. Cleve- 
land R. Co., 20 Ohio N.P.N.S. 481. 


Okl.—Kaw Boiler Works v. Fry- 
myer, 227 P. 453, 100 Okl. 81 [op re- 
called and refiled 231 P. 1059, 105 Okl. 
IT; Parker yv. use, 223, Bo 122, 97 
Okl, 101. 

Or.—Hise v. City of North Bend, 6 
Pia OBO 138" 1Orei50') veit” Cy.clts 
Strauhal v. Asiatic Steamship Co., 85 
P. 230, 48 Or. 100; Bingham v. Lip- 
man, 67 P. 98, 40 Or. 363. 


Philippine.—Worcester v. Ocompo, 
22 Philippine 42. 


$.C.—Sexton v. City of Rock Hill, 
93 S.E. 180, 107 S.C. 505. 


Tenn.—Carpenter v. Lee, 
265. 


Tex.—Texas, etce., R. Co. v. Huber, 
(Civ.App.) 95 S.W. 568; Galveston, 
ete., R. Co. v. Burnett, (Civ.App.) 37 
S.W. 779. 


Va.—Palmer v. Showalter, 101 S.E. 
136, 126 Va. 306. 


5 Yere. 


Wash.—Jackson y. Mitsui & Co., 
244 P. 385, 188 Wash. 124. 
Wis.—Wyss v. Grunert, 838 N.W. 


1095, 108 Wis. 38. 


Eng.—Bretherton v. Wood, 3 B.& 
B. 54, 7 E.C.L. 602, 129 Reprint 1203, 
9 Price 408, 147 Reprint 134. 

Sask.—Harris v. Williams, 5 Sask. 
A brs, (ke 


52. Lower v. Franks, 14 N.E. 885, 
17 N.E. 630, 115 Ind. 334. 


53. Shelberg v. Jones, 
1066, 170 Iowa 19. 


54. Mahoney v. International Ry. 
Co., 255 N.Y.S. 288, 234 App.Div. 290; 


151 N.W. 


and evidence relate wholly to the negligence of a 
third person not sued, who was at the time acting 
for all the defendants jointly, and no direct act 
on the part of either of the defendants is shown, 
‘a verdict for one defendant and against others is 
A verdict in favor of some of the 
defendants and against the others, based upon con- 
flicting evidence, which is the same as to all de- 
fendants, cannot be permitted to stand.°* 
the pleadings and proof, the verdict, if any, against 
defendants must be joint, a verdict against “defend- 
ant” will be so understood.®§ 
jury wrote separate verdicts as to each of several 
not render it unintelligible.®>® 


If under 


The fact that the 


Rowell v. John Hutzler Lumber Co., 
239 N.Y.S. 192, 228 App.Div. 158 [aff 
175° IN-E 322,255: N. Yee 58a qe sBroth= 
ers v. Village of Ilion, 229 N.Y.S. 44, 
224 App.Div. 688; Zimmer v. Lehnert, 
238 N.Y.S. 88, 135 Mise. 270; San An- 
tonio & A. P. Ry. Co. v. McCammon, 
(Tex.Civ.App.) 181 S.W. 541; Gerrit- 
sen v. City of Seattle, 2 P.(2d) 1092, 
164 Wash. 459. 


[a] Tilustrations.—(1) Verdict de- 
nying recovery against tenant for 
damages by nuisance was inconsist- 
ent with verdict allowing recovery 
against mortgagee and assignee, and 
must be vacated. Rowell v. John 
Hutzler Lumber Co., 239 N.Y.S. 192, 
228 App.Div. 158 [aff 175 N.E. 322, 255 
N.Y. 581]. (2) Verdict exonerating 
defendant, who erected a barbed wire 
fence within street limits, and hold- 
ing village liable for injury, must be 
reversed as inconsistent. Brothers v. 
Village of Ilion, 229 N.Y.S. 44, 224 
App.Div. 688. (3) Where acts of clos- 
ing a street with the city’s consent 
and maintaining a barrier thereon 
were acts of the school district alone, 
a verdict exonerating the school dis- 
trict necessarily exonerated the city. 
Gerritsen v. City of Seattle, 2 P.(2d) 
1092, 164 Wash. 459. 


[b] Verdicts held not inconsistent 
in exonerating one of several defend- 
ants. Pullan v. Struthers, 207 N.W. 
794, 201 Iowa 709; Sutton v. Benja- 
min, 203 N.W. 667, 231 Mich. 153; 
Brooks v. Menaugh, (Mo.App.) 10 S. 
W.(2d) 327; Parsons v. Great Atlan- 
tic & Pacific Tea Co., 251 N.Y.S. 360, 
233 App.Div. 195. 


55. Rogers v. City of Coffeyville, 
147 Px 81'6 9S Kane LL. 


Doctrine of respondeat superior in 
Fonerat see Master and Servant § 
602. 


56. Torsha v. Nebraska Moline 
Plow Co., 143 N.W. 453, 94 Neb. 512. 


57. Mansfield v. Farmers’ State 
Bank of Craig, 200 N.W. 53, 112 Neb. 
588; Young v. Rohrbough, 125 N.W. 
513, 86 Neb. 279 [rev 121 N.W. 585, 
84 Neb. 448]; Gerner v. Yates, 84 N. 
W. 596, 61 Neb. 100. See Oklahoma 
Ry. Co. v. Boyd, 282) P5157, 140" @k 
45 (holding, where the evidence 
showed that if defendants were liable 
at all they were liable jointly, that 
a refusal of the court to instruct the 
jury that they might return a verdict 
ae either defendant was not er- 
ror). 


58. Kluse v. Sparks, 36 N.E. 914, 
37 N.E. 1047,:10 Ind.App. 444. 


59. Lancaster v. Tudor, (Tex.Civ. 
App.) 222 S.W. 990. 
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Cases tried together. 


thorize a single verdict.®? 


60. U.S.—Union Pac. R. Co. v. 
Jones, 49 EH. 348, 1 C.C.A. 282. 


Fla.—Miller v. Hoc, 1 Fla. 189. 
Ga.—Pipkin v. Garrett, 162 S.B. 645, 


44 Ga.App. 616; Cheek v. Tripp, 105 
S.H. 247, 25 Ga.App. 800. 
ING Brown, 135 A. 


918, 103 N.J.Law 491 [aff 133 A. 82, 
103 N.J.Law 493]; La Bella v. Derr, 
135 A. 918, 103 N.J.Law 493 [aff 133 
A. 82, 103 N.J.Law 493]. 


Pa.—Mosier v. Wolverton, 
941, 224 Pa. 597. 


Porto Rico.—Javierre, etc., Co. v. 
Fritze, etc., Co., 7 Porto "Rico Fed. 16. 


But see Crane, Boylston & Co. vy. 
Lipscomb, 24 §.G. 430 (stating it to be 
more regular to have one verdict re- 
turned for the whole amount in sev- 
eral actions on notes consolidated for 
purposes of trial, but holding that a 
return of separate verdicts on each 
cause was not error). 

61. Cheek v. Tripp, 105 S.B. 247, 25 
Ga.App. 800. 

62. Pipkin v. Garrett, 162 S.E. 645, 
44 Ga.App. 616. 

63. Nashville, C. & St. L. Ry. v. 
White, 15 S.W.(2d) 1, 158 Tenn. 407. 


fa] Illustration.—Verdict allow- 
ing recovery for injuries to two oc- 
eupants of automobile on common- 
law and statutory counts and allow- 
ing recovery for others on common- 
law eounts only are not inconsist- 
ent, where there was evidence to sus- 
tain each verdict. Nashville, C. & St. 
L. Ry. v. White, 15 S.W.(2d) 1, 158 
Tenn. 407.) 


64, Bee-Hive Mercantile Co. v. In- 
surance Co. of North America, 140 P. 
854, 92 Kan. 341; Manhattan Whole- 
sale Grocery Co. v. Westchester Fire 
Ins. Co., 140 P. 853, 92 Kan. 336. 


65. 'U.S.—Bennett v. Butterworth, 
11 How. 669, 13 L.Ed. 859; Garland 
v. Davis, 4 ‘How. a Leia Ga hak L.Ed. 907; 
Patterson v. U. S., 2 Wheat. 221, 4 
L.Ed. 224; Phoenix Assur. Co. v. Ma- 
ryland Gold Min., etc., Co., 146 F. 501, 
77 C.C.A. 15; U.S. v. One Case Stere- 
oscopic Slides,. 27 E.Cas/No. 15,927, 1 
‘Sprague 467. 

Ala.—Doe ex dem. Rowe v. Goetch- 
ius, 61 So. 330, 180 Ala. 381; Ex p. 
Henry, 24 Ala. 688; Moody v. Keener, 
7 Port. 218; Oliver v. Judge, 2 Stew. 
483; Grice v. Ferguson, 1 Stew. 36; 
Hawkins v. Rapier, Minor 113; Her- 
ren v, Shelnutt, 110 So. 697, 21 Ala. 
App. 589 [cert den 110 So. 699, 215 
Ala. 355]. 


~ Cal.—Muller v. Jewett, 5 P. 84, 66 
Cal. 216. 


Conn.—Kilbourn v. Waterous, Kir- 
by 424. 


Fla.—Southern Express Co. v. Sto- 
vall; 70 So. 939, 71. Fla. 122. 


Ga.—Burdette v. Crawford, 54 S.E. 
677, 125 Ga. 577; Maples v. Hoggard, 
58 Ga. 315; Wood v. McGuire’s Chil- 
dren, 17 Ga. 361, 63 Am.D. 246; Tiomp- 
kins v. Corry, 14 Ga. 118. 


TIl].—Launtz v. Brown, 147 IJ1l.App. 
99; Litchfield Min., ete., Co. v. Bean- 
blossom, 138 Ill.App. 122; Hackett v. 
Jones, 34 Ill.App. 562. 


oll 


Separate verdiets should 
be found in eases tried together,®® unless there is 
an order of court consolidating the cases.*! 
agreement to try two cases together does not au- 
Where several actions 
are tried together, verdicts awarding recovery to 
some of the plaintiffs on one theory of recovery, 
and to the rest of the plaintiffs on another theory, 
for injuries arising from the same act of defend- 
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A mere 


dict.°* 


Ind.—National Cash Register Co. 
v. Price, 83 N.E. 776, 41 Ind.App. 274; 
Cincinnati Barbed-Wire Fence Co. vy. 
Chenoweth, 54 N.E. 403, 22 Ind.App. 
685. 


Iowa.—Kerr v. Topping, 80 N.W. 
321, 109 Iowa. 150; Morss v. Johnson, 
38 Iowa 430. 


Ky.—Davis v. Stone, 189 S.W. 937, 
172 Ky. 696; Deering v. Halbert, 2 
Litt. 290. 

La.—Bowman y. Flower, 3 Mart.N. 
S. 641. 


Md.—Noel Const. Co. v. Armored 
Concrete Const. Co., 87 A. 1049, 120 
Md. 237, Ann.Cas.1915A 1032. 


Mass.—Holmes v. Wood, 6 Mass. 1; 
Brown v. Chase, 4 Mass. 436. 


Miss.—Adams v. Yazoo, etc., R. Co., 
24550) 200,031 7 28005 956, i LISS, 
LOA NG OAR ERA os one aii 2 leone bua, 
180 US? 1) 45h. 3951; Groves’ v. 
Bailey, 24 Miss. 588. 


. Mo.—Parker v. Moore, 29 Mo. 218; 
Allison v. Darton, 24 Mo. 343; Scott 
v. McLennan, (App.) 242 S.W. 140; 
Gawk v. Millovich, (App.) 203 S.W. 
1006; Crowley v. Rogers, (App.) 181 
S.W. 434; Advance Thresher Co. v. 
Speak, 151 S.W. 235, 167 Mo.App. 470; 
Hughey v. Eyssell, 152 S.W. 434, 167 
Mo.App. 563; Dailey v. Columbia, 97 
S.W. 954, 122 Mo.App. 21. 


Neb.—Wiruth v. Lashmett, 123 N. 
W. 427, 85 Neb. .286 [aff on reh 117 N. 
iW... 887; 82) Neb. °37%5b 1; Cannon y. 
Smith, 66 N.W. 999, 47 Neb. 917. 

N.H.—Wendell v. Safford, 12 N.H. 
sbydilis 

N.J:—Middleton v. Quigley, 12 N.J. 
Law 352. 

N.Y.—Bennett v. Ginsberg, 125 N. 
Y.S. 650, 141 App.Div. 66; Gould v. 
Segee, 12 N.Y.Super. 260; Anderson v. 
Wood, 99 N.Y.S: 474, 50 Misc. 595; 
Brockway v. Kinney, 2 Johns. 210. 


N.C.—Vines v. Brownrigg, 13 N.C. 
537; Watts vy. Greenlee, 13 N.C. 87. 


Ohio.—Hanly w. Levin, 5 Ohio 227. 

Okl.—Myers v.'Hubbard, 194 P. 433, 
80 Okl. 97 [cit Cyc]. 

Or.—McCargar v. Wiley, 229 P. 
LE2MOrse2ilios 

Pa.—Thompson v. Emerald Oil Co., 
12:3) ALti8l0, 279) Raj A32Ls. Brucki-v. 
Mausbury, 102 Pa. 035. 


R.I.—Probate Court of City of Paw- 


665, 


‘tucket v. Williams, 73 A. 382, 30 R.I. 


144, 19 Ann.Cas. 554 [motion for re- 
arg den 74 A. 177], 


Tenn.—Kirkpatrick  y. 
Bank, 6 Humphr, 45; 
son; 9 Yerg: 1: 


Tex.—Dodd v. Gaines, 18 S.W. 618, 
82 Tex. 429; Adams v. Cook, 55 Tex. 
161; Neal v. Birdseye, 39 Tex. 604; 
Hall v. York, 16 Tex. 18; Panhandle & 


S.iwee JR: 
Marr vy. John- 


S-Di Coane Clarendon Grain 'Co:, 
(Civ.App.) 215 S.W. 866; Dempster 
Mill Mig." Co. sy: Humphries, (Civ. 


App.) 189 S.W. 1110; Waco Cement 
Stone Works v. Smith, (Civ.App.) 162 
S.W. 1158; Pitts v. Cypress Shingle 
& Lumber Co., (Civ.Apps) 158 S.W. 
799; Provident Nat. Bank v. Webb, 
128 S.W. 426, 60 Tex.Civ.App. 321; 
Colorado Canal Co. v. McFarland, 
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ant, are not fatally inconsistent when there is evi- 
dence to sustain each verdict.®* 
quest separate verdicts as to each case has been 
held to waive the right to object to a general ver- 


A failure to re- 


[§ 879] 7. Responsiveness to Issues and Evidence. 
As regards responsiveness, it is a well settled rule 
that the verdict 


must respond to the issues,®°°® as 


(Civ.App.) 94 S.W. 400; Beatty v. 
Bulger, 66 S.W. 893, 28 Tex.Civ.App. 
Hurt v. Wallace, (Civ.App.) 49 
S.W. 675; Walter A. Wood Mowing, 
ete., Mach. Co. v.. Hancock, 23 S.W. 
384, 4 Tex.Civ.App. 302. 


Vt.—French v. Thompson's Estate, 
6 Vit. (54° 


Va.—Winn Bros. & Baker vy. Lips- 
combe, 103 S.B. 623, 127 Va. 554; Bar- 
nett & Woolfolk v. Watson, 1 Wash. 
(1 Va.) 372. 


Wis.—Ronge v. Dawson, 9 Wis. 246. 


Alta.—Salter v. Calgary, 9 Alta.L. 
334, 342 [cit Cyc]. 


[a] Verdicts held responsive to is- 
sues.—(1) In a discovery proceeding. 
Morley v. Prendiville, 295 S.W.. 563, 
316 Mo. 1094. In an action: 
husband for injuries to husband and 
wife (Scott v. Riddle, (Tex.Civ.App.) 
153 S.W. 408); (3) for commissions 
(Winn Bros. & Baker Co. y. Lips- 
combe, 103 S.W,.623, 127 Va. 554); 
(4) for damages from a- nuisance 
(Simonetti v. Carlton, 82 So. 553, 27 
Ala.App. 105); (5) for injuries in 
an automobile collision (Tente_ v. 
Jaglowicz, 44 S.W.(2d) 845, 241 Ky. 
720); (6) for wrongful death (Ken- 
tucky Independent Oil Co. v. Schnitz- 
ler, 271 S.W. 570; 208 Ky. 507, 39 A. 
L.R. 979); (7) on a contract of sale 
(Patterson v. Robinson Bros. & Co., 
180 F. 668, 103 C.C.A. 634 [rev 159 F. 
303]); (8) on a life insurance policy 
(Miles v. Penn Mutual Life Ins. Co. 
of Philadelphia, 122 N.W. 249, 23 S.D. 
400 [aff 124 N.W. 955, 24 S.D, 643]); 
(9) on an agreement for the exchange 
of lands (Hstes v. Ferguson, (Tex. 
Civ.App.) 203 S.W. 941); (10) on an 
express contract pleaded (Wingate v. 
Bunton, (Mo.App.) 190.°S.W. 948); 
(11) on a contract disputed as to 
terms ,(Reed v. Hunter, (Teéx.Civ. 
App.) 201 S.W. 207); (12) on a guar- 
anty (West Side Bank of Evansville 
v. Parr, .219 Ill.App. 5645)5"> ¢13)* to 
recover title to land: (Bowman vy. 
Saigling, (Civ.App.) 111 °S.W~ 1082 
[aff 119 S.W. 295, 102 Téx. 485]). 


lb] Werdicts held not responsive 
to issues.—As to: (1) Counterclaim 
in an -action to recover. deposit 
(Thompson y. Joseph W. Moon Bug- 
gy Co., 184 S.W. 1088, 155. Mo.App. 
Sas (2) items of damage Ae 
(Abbey v. Atheimer, 263 S.W. -471, 
215 Mo.App. 1); (8) loan to defend- 
ant (Donaghey v. Williams, 185 S.W. 
778, 123 Ark. 411). In an action: (4) 
By husband and wife (Edgar vy. Ba- 
con, 122 So. 107, 97 Ala. 679); (5) fér 
conversion (Pitts v. Cypress Shingle 
& Lumber Co., 158 S.W. 799); (6) 
for rent (Brocker v. Hunt, 176 P. 766, 
67 Colo. 371); (7) for the price of 
goods sold in which defendant set up 
a_ counterclaim (McGrew. v. Norris, 
(Tex.Civ.App.) 140 S.W. 1143); (8) 
on a contract (Ferd Bauer Engineer- 
ing & Contracting Co. v. Arctie Ice 
& Storage Co., 172 S.W. 417,:186 Mo. 
App. 664; Balkin v. Buscall, 129 N.Y. 
SHalS seo) autores an accounting and 
partition (Smith v. Smith, wigs S.E. 
895, 141 Ga. 629); (10) on a seques- 


tration bond (Bushong vy. Alderson, 
(11)" 


(Tex.Civ.App.) 148 S.W. 200); 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(2) By a- 


ee ee ee 


—" 
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raised by the pleadings®® and the whole®? evidence.*% 
The jury need not find on an issue as to which 
there is no evidence®® or which is established by 
uncontroverted evidence,’® or dispose of matters 
not within the issues made by the pleadings,*! or 
find upon issues which have been removed from the 
controversy by the admissions of the parties;7? 
nor need the verdict be in the words of the issue,™? 
or technically embrace all the issues,7* it being 
sufficient if in sense or legal effect it substantially 
responds to the pleadings and covers the issues,?® 
and.it cannot be objected to a verdict that it is too 
broad if every essential matter put in issue is con- 
cluded by it,7® nor is it an objection that it con- 
tains surplusage.**7 <A verdict which does not de- 
termine the issue in accordance with the undisputed 
contention of either party,*® or which contradicts 
facts admitted by the pleadings,’® or is contrary to 
the undisputed evidenee,®°® is erroneous. <A verdict 
which finds that a party is entitled to something 
which is not claimed in the pleadings is not re- 


on a note (Crowley v. Rogers, (Mo. 
App.) 181 S.W. 4384). (12) Verdict 
directing that the recovery be applied 
upon plaintiff's indebtedness to a 
stranger to the action. Hyndshaw v. 
Mills, 187 N.W. 780, 108 Neb. 250. 


by the evidence. 


70. 
Mining Co. v. 
41 Mont. 565. 


TRIAL 


Browne v. Fechner, 
(Tex.Civ.App.) 159 S.W. 461. 

Consolidated Gold & Sapphire 
Struthers, ab. 
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sponsive to the issues. A verdict pursuant to evi- 
dence tending to support a different theory from 
that presented in the pleadings cannot stand.8? The 
same rules will be applied in equitable as in legal 
actions to determine the sufficiency of the verdict.** 

Absence of proof of cause of action. A verdict 
for defendant is required when the cause of ac- 
tion laid is not proved, as a verdict founded on any 
other evidence is not responsive to the issues raised 
by the pleadings.*+4 

Issue misunderstood. A verdict will be set aside 
when if is apparent from its form that the jury 
misapprehended the issue.®® 


Absence of issue. The verdict of a jury without 
a legal issue to try is a nullity.§¢ 


Amount of recovery. A verdict which is not the 
result of a compromise’’ is responsive to the issues 
although it does not find an amount due either in 
accordance with the claims of plaintiff or defend- 
ant.°8 Where the issue of punitive damages is not 


not submitted to jury held valid 
since it made clear only the jury’s 
findings upon the questions submitted 
to them. E. R. Spotswood & Son v. 


152, | to 
°“ | Piles, 249 S.W. 998, 198 Ky. 702. 


y es | 78. Goodno v. South Florida Farms 
66. Ala.—Sanders v. Davis, 44 So. | qs 749; elt ¥. eatron, 16 Sth BET | CO» 116 So. 23, 95. Fla, 90, 

979, 153 Ala. 375. 83 Ga. 695; H. G. Olds Wagon-Works| 79 Coffman v. Brown, 2 P. 905, 

ee Pon eee gc) ae ty oa v. Coombs, 24 N.E. 589, 124 Ind. 62. oe he bec v. Greenlee, 13 N. 
a. i artin v. Nichols, .E. ‘ ; ; Fo : ; oric owrance v. Julius 

995, 127 Ga. 705. Aion Cae ed ER Coe D atin heise Neb a glen Colt50 Sls hate ee 

i Mo— Tuttle v. Chostner, (App.) 260] 41 Mont. 565. : inraay Brown v. Hillegas, 20 S.C.L. 
ae a : E 73. Patterson v. Cook, 8 Port.| go, Savannah River Lumber Co. v. 
N.Y.—La Rosa v. Wilner, 101 N.Y¥.S. | (Ala.) 66; Illinois Cent. R. Co. Strickland, 121 S.H. 696, 31 Ga.App. 


193, 51 Misc. 580. Reardon, 41 


Vv. 
Neb tS TL, albds SL.) 37.25 


704. 


N.D.—Johnson v. Glaspey, 113 N.W. 
602, 16 N.D. 335. 


S.C.—Johnson v. Atlantic Coast 
Line R. Co., 140 S.E. 443, 142 S.C. 125. 


fa] “Failure” under answer of “no 
consideration.”—A verdict of the jury 
finding a failure of consideration un- 
der an answer of ‘‘no consideration” 
is not authorized by law. Salt 
Springs Nat. Bank v. Schlosser, 171 
N.E. 202, 91 Ind.App. 295. 


[b] ‘Verdict held not contrary to 
pleadings.—J. T. Tice Co. v. Evans, 
123 S.E. 742, 32 Ga.App. 385; Nagy v. 
St. Louis Car Co., (Mo.) 37 S.W.(2d) 
513. 


67. Southern Ry. Co. v. Gantt, 98 
So. 192, 210 Ala. 383. 


68. Cal.—Foote v. Hayes, 39 P. 601. 

Ga.—Burdell v. Blain, 66 Ga. 169; 
Hall v. Spivey, 65 Ga. 693. 

Ill.— Gordon y. Crooks, 11 Ill. 142; 
Gross v. Sloan, 54 Ill.App. 202. 

Mo.—Holt v. Morton, 53 Mo.App. 
187. 

N.Y.—Wait v. Borne, 25 N.E. 1053, 
123 N.Y. 592. 


N.D.—Johnson v. Glaspey, 
W. 602, 16 N.D. 335. 


[a] Jury cannot ignore valid con- 
tract.—In an action for commission 
for securing an exchange of property 
for defendant, the jury could not 
properly ignore in their verdict the 
terms of a valid contract between the 
parties. W. H. Shenners Co. v. Del- 
zer, 173 N.W. 209, 169 Wis. 507. 


69. Burdell v. Blain, 66 Ga. 169; 
Jozes v. Brooklyn L. Ins. Co., 61 N. 
Wt 9. , 


[a] Im Texas, where the ccurts are 
not permitted to look to the evidence 
in testing the verdict, the courts may 
not find that the undisposed of issue 
raised by the pleadings was not raised 


113° N. 


Parmelee v. Smith, 21 Ill. 620; Peters 
v. Johnson, 41 S.H. 190, 50 W.Va. 644, 
88 Am.S.R. 909, 57 L.R.A. 428. 


74. Anderson y. Dinn, 17 La. 168. 


75. Ala.—City of Birmingham vy. 
Hawkins, 72 So. 25, 196 Ala. 127. 

Ark.—Vaden v. Ellis, 18 Ark. 355. 

Ga.—Lyons v. Planters’ Loan, etc., 
Bank, 12 S.E. 882, 86 Ga. 485, 12 L.R. 
AneL 5b. 

Ind.—Purner v. Koontz, 36 N.E. 
1094, 138 Ind. 252; Lamb v. Lamb, 
5 N.E. 171, 105 Ind. 456. 

Ky.—Picket v. Richet, 2 Bibb 178. 


Mass.—Harding v. Brooks, 5 Pick. 
244. 

Mo.—Dailey v. Columbia, 97 S.W. 
954, 122 Mo.App. 21. 

N.H.—Chase v. Deming, 42 
274. 

N.C.—Atlantie, etc., R. Co. v. Puri- 
foy, 95 N.C. 302. 

Ohio.—Markward v. Doriat, 21 Ohio 
St. 637; Martin v. Clinton Bank, 14 
Ohio 187. 

S.C.—Jones v. Cathcart Co., 
Cr b92: 

Tenn.—Robb v. Parker, 4 Heisk. 58; 
Lowrey v. Brown, 3 Sneed 17. 

Tex.—Patterson vy. Allen, 50 Tex. 
23; Robinson v. Moore, 20 S.W. 994, 
1 Tex.Civ.App. 93. 

[a] Rule applied.—Where the dif- 
ferent counts are based on the same 
cause of action and the jury, being 
instructed to specify upon .which 
counts their verdict is predicated, 
fails to pass on one count the verdict 
is not thereby vitiated. Williams vy. 
Orion Coal Co., 161 Ill.App. 65. 


76. McRae v. Colelough, 2 Ala. 74. 


77. Lassiter v. Thompson, 6 So. 33, 
85 Ala, 223. 


fa]. Verdict 


N.H. 


LTS: 


adjudging matters 


81. Caruthersville Plumbing & 
Auto Co. v. Lloyd, (Mo.App.) 279 S.W. 
230; Wiruth v. Lashmett, 117 N.W. 
887, 82 Neb. 375 [aff 123 N.W. 427, 85 
Neb. 286]; Standard Motor Co. v. 
Atenas (Tex.Civ.App.) 271 S.W. 

[a] Tllustration.—In an action on 
notes given for a tractor, in which 
defendant alleged misrepresentations 
and sought recovery of part purchase 
price paid, a verdict finding that 
plaintiff should be allowed to recover 
the tractor, is erroneous, in that there 
was no pleading on the part of either 
party asking for such relief. Stand- 
ard Motor Co. v. Wittman, (Tex.Civ. 
App.) 271° S:w. P86. 


82. Russell v. Vergason, 111 A. 
625, .95 Conn. 431; Rourke v. Bick- 
ley, 188 N.Y.S. 878, 197 App.Div. 191; 
Central States Fire Ins. Co. v. Jack- 
SOM M2 enon Loe Looe -Otes Woo. 


[a] Reason for rule.—‘If he is to 
recover on this theory [the one differ- 
ent from that presented in the plead- 
ings] this case should be tried on 
such theory and the jury fully and 
fairly instructed as to the law applica- 
ble thereto.” Central States Fire Ins. 
'COn) Ven JACKSON, 227 Ly bP. cOti lie Gentes 
Okl. 159. 


83. Wells v. Barnett, 7 Tex. 584. 


84 Livsey v. Georgia Ry. & Elec- 
tric Co., 91 S.E. 1074, 19 Ga.App. 687. 


85. Eastern Rolling Mills Co. v. 
Hercules Steel Corporation, 197 N.Y. 
S. 628. 


86. Weirick v. Hoover, 8 Blackf. 
(Ind.) 379; Mayfield v. Beech, 2 Sneed 
(Tenn.) 443; Hickman y. Baltimore, 
etc., Ry. Co., 4 S.E. 654, 7 S.E. 455, 30 
W.Va. 296. 


87. See supra § 830. 
88. Tobin v. South, 36 S.W. 1039, 
Se RC yal "3 50h" Wee v. sehuaron in= 
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submitted to the jury, only actual damages are 
recoverable.8® The mere fact that the verdict in 
an action for false representations inducing a sales 
contract equalled the price paid does not, as a mat- 
ter of law, show that the jury ignored all other 
items concerned in the case.®°® In an action by a 
partnership where the parties are not claiming as 
individuals, an award in the verdict in both ¢a- 
pacities is erroneous.°! A verdict for the reasonable 
value of services rendered is unauthorized under 
pleadings and proof of services under an express 
contract.°2 Where several items of damages are 
alleged a verdict specifying the damages to which 
plaintiff is entitled has been held to be a verdict 
in favor of defendant on the other items alleged.°? 


Counterclaim or set-off. A verdict failing to dis- 
pose of cross pleas,®* or counterelaim,®® or plea of 
reconvention,®® or cross complaint, when there is 
nothing to show that such omission was intentional 
rather than inadvertent,®’ is fatally defective as 
not disposing of the issues. Where no set-off is 
pleaded a verdict in favor of defendant for a cer- 
tain sum cannot stand.°® 


Conformity to instructions. Where an instruc- 
tion directs a verdict for either party upon a hy- 
pothesized statement of facts, the jury must find 
all the facts hypothesized to exist before finding 
a verdict thereunder.®® 


demnity Union, 97 N.W. 709, 135 Mich. 
291. 

89. Gulf, M. & N. R. Co. v. Gra- 
ham, 117 So. 881, 153 Miss. 72. 


TRIAL 


Cal.—Crosett v. Whelan, 44 Cal. 200. 


Ill.—Coal Valley Min. Co. v. Hay- 
wood, 98 Ill.App. 258. 
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[§ 880] 8. Several Counts or Issues—a. In Gen- 
eral. A general verdict on two or more issues is 
good where the finding necessarily shows that the 
subject-matter of all the issues was determined by 
the verdict,! and where several issues are left to the 
jury, if one found by them necessarily ‘negatives 
others which they have failed to find, the judgment 
will stand.2 A verdict capable of a construction 
in which it may be understood as comprehending 
all the issues is good.® 


Separate counts. <A general verdict is not objec- 
tionable, where the petition, although containing two 
or more counts, states substantially only one cause 
of action,* or where the several counts relate to 
the same transaction,® or where plaintiit might have 
included all that. the petition sets up in one count 
instead of two,® and a recovery on either count 
would bar a suit on the other count.’ Where there 
are two counts in a declaration, and evidence given 
on both and a general charge by the court on the 
facts applying to each count, a general verdict on 
both counts is not erroneous.? Where a verdict for 
plaintiff states the items on which the jury found, 
defendant is not prejudiced by the jury’s failure to 
specify in the verdict the counts on which the 
verdict was based. Where, the jury finds for 
plaintiff on both of two independent paragraphs 
of the complaint, the judgment will not be reversed 


209 Mo.App. 186; Ford v. Stevens 
Motor Car Co., 220 S.W. 980, 203 Mo. 
App. 669; Humphrey v. Chicago, B. & 


* 90. Kornblau v. MeDermant, 98 A. 
587, 90 Conn. 624. 


91. McGarr v. E. V. Schnoor Cigar 
Gow coo Eto) Lap iam 60: 


92. Beldner v. Schendler Realty 
Co., 220 N.Y.S. 465, 220 App.Div. 17. 

93. Simonetti v. Carlton, 82 So. 
553, 17 Ala.App. 105. 


94 Et. Worth Belt Ry. Co. v. Per- 
ryman, (Tex.Civ.App.) 158 S.W. 1181. 


[a] Tllustration.—Where, in an 
action for injuries against two de- 
fendants, both filed cross pleas to re- 
cover over against its codefendant in 
case of a judgment for plaintiff, a 
verdict for plaintiff against both de- 
fendants but failing to dispose of the 
cross pleas was unsustainable. Ft. 
Worth Belt Ry. Co. v. Perryman, (Tex. 
Civ.App.) 158 S.W. 1181. 

95. Greco v. Keenan, 
A. 100; Hutchinson v. Swope, (Mo. 
App.) 256 S.W. 134; Gawk v. Millo- 
vich, (Mo.App.) 203 S.W. 1006. 


96. Knox City Milling Co. v. Farm- 
ers’ State Bank of Knox City, (Tex. 
Civ.App.) 141 S.W. 134. 


97. Browne v. Fechner, 
App.) 159 S.W. 461. 

[a] Verdict held to dispose of all 
issues raised by cross complaint.— 
O’Connor v. Baum, 100 N.E. 581, 54 
Ind.App. 195. 

98. Glass v. Blair, 4 Pa. 196; Rans- 
ing v. Bender, 3 Lanc.L.Rev. (Pa.) 
iiRee 

99. Tennessee Coal, Iron & R. Co. 
vy. Barker, 60 So. 486, 6 Ala.App. 413. 


1. Ala.—Bessemer Liquor Co. v. 
Tillman, 36 So. 40, 139 Ala. 462; Tip- 


(Conn,) 161 


(Tex.Civ. 


pin v. Petty, 7 Port. 441; Dade v. 
Buchannon, Minor 415. 
Ark.—Dillard v. Noel, 2 Ark. 449; 


Wilson v. Bushnell, 1 Ark. 465. 


Md.—Browne y. Browne, 22 Md. 103. 

Mo.—Stout v. Calver, 6 Mo. 254, 35 
Am.D. 438; Cotton Lumber Co. v. La 
Crosse Lumber Co., 204 S.W. 957, 200 
Mo.App. 7. 

N.H.—Cheswell vy. Chapman, 42 N. 
1g Ue . 

N.J.—Stewart v. Fitch, 31 N.J.Law 
17; Browning v. Skillman, 24 N.J. 
Law 351. 


R.I.—Burdick v. Burdick, 1 A. 289, 
AWS SIA) a Ka 


Tex.—Pearce v. Bell, 21 Tex. 688. 
W.Va.—Black’s Adm’r v. Thomas, 
21 W.Va. 709. 
Wyo.—Innes y. Hay, 
28 Wyo. 274 [cit Cyc]. 
[a] Verdict held to include several 
items of damage.—Lawson’s Adm’r v. 
Pane Duye, 41 S.W.(2d) 201, 240 Ky. 


202 Pe toga: 


2. White v. Bailey, 10 Mich. 155; 
Hanna v. Mills, 21 Wend. (N.Y.) 90, 
84 Am.D. 216; Daniels v. Hallenbeck, 
19 Wend. (N.Y.) 408; Levy v. Dunken 
Realty Co., (Tex.Civ.App.) 178 S.W. 
984, 179 S.W. 679. 


[a] In view of instructions ver- 
dict held to dispose of cross action.— 
Pritchard Rice Milling Co. v. Jones, 
(Tex.Civ.App.) 140 S.W. 817. 


vas Porter v. Rummery, 
64. 


4 U.S.—Illinois Car, ete, Co. v. 
Linstroth Wagon Co., 112 EF. 787, 50 
CiGAT 504: 


Indi—Central Union Tel. Coa v. 
Fehring, 45 N.E. 64, 146 Ind. 189; 
Toledo, etc., R. Co. v. Mylott, 33 N.E. 
135, 6 Ind.App. 438. 

Mo.—State v. Henslee, 54 Mo. 518; 
Brady v. Connelly, 52 Mo. 19; Ranney 
v. Bader, 48 Mo. 539; St. Mary’s Mill 
Co. v. Illimois Oil Co., (App.) 254 S.w. 
735; Sims v. Spelman, 232 S.W. 1071, 


10 Mass. 


Q. Ry. Co., 181 S.W. 715, 151 Mo.App. 
338; Moseley v. Missouri Pac. R. Co., 
112 S.W. 1010, 132 Mo.App. 642; Shear- 
er v. Hill, 102 S.W. 673, 125 Mo.App. 
375; Lone’ v. J. K. Armsby Co., 43 
Mo.App. 253. 


Mont.—Mize v. Rocky Mountain 
Bell Tel. Co., 100 P. 971, 38 Mont. 521, 
129 Am.S.R. 659, 16 Ann.Cas. 1189. 


N.J.—Melosh vy. Public Service Ry. 
Co., 132 A. 666, 4 N.J.Misc. 361. 


See West v. Platt, 127 Mass. 367 
(holding that if the evidence is suf- 
ficient to support one good count in 
the petition the verdict will stand). 

[a] In VWermont, where separate 
counts are based on the same cause 
of action, separate verdicts should not 
be returned on each count. W. B. 
Johnson & Co. v. Central Vermont Ry. 
Co., 79 A. 1095, 84 Vt. 486; Parker v. 
etn & MR. BR. 79 As 865, S4avie 

5. Sedgwick v. Sedgwick, 114 P. 
488, 50 Colo. 164, Ann.Cas.1912C 653; 
Southern Missouri & A. R. Co. v. 
Wyatt, 122 S.W. 688, 223 Mo. 347: 
Legrotta vy. Pittsburgh Plate Glass 
Co., (Mo.App.) 220 S.W. 705; Buster 
ve Ruffner,’ 5) Muni.) G0) Va,)i 275 
Cooper v. Chicago & N. W. Ry. Co., 
145 N.W. 2038, 155 Wis. 614. 


{a] When malicious prosecution, 
slander, and libel all arise out of the 
same transaction, they may all be 
considered by the jury and recom- 
pensed by a single verdict. Reed v. 
Lindley, (Tex.Civ.App.) 240 S.W. 348. 

6 Leu v. St. Louis Transit Co., 85 
S.W. 137, 110 Mo.App. 458; Taylor v, 
Springfield, 61 Mo.App. 263. 

7 Silcox v. McKinney, 64 Mo.App. 
330; Akers v. Ray County Sav. Bank, 
63 Mo.App. 316. 

8 Morehead v. Brown, 51 N.C. 367. 


9 Donk Bros. Coal, etc. Co. v. 
Stroetter, 82 N.H. 250, 229 Ill. 134. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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for error in the finding on the second paragraph 
if that on the first paragraph is proper, and the 
paragraph is sufficient to support the recovery.!® 


Distinct causes of action. 


10. Baltimore, etc., R. Co. v. Rob- 


erts, 67 N.E. 530, 161 Ind. 1. 

11. Conn.—-Johnson y. Higgins, 1 
A. 616, 53 Conn. 236. 

Idaho.—-Goodell v. Pone-Shenon 
Mining Co., 212 P. 342, 36 Idaho 427. 


Iowa.—Robinson v. Berkey, 69 N. 
W. 434, 100 Iowa 136, 62 Am.S.R. 
549. 

Miss.—Cock v. Weatherby, 13 Miss. 
Beat 

Mo.—Southern Missouri & A. R. Co. 
v. Wyatt, 122 S.W. 688, 223 Mo. 347; 
Flowers v. Smith, 112 S.W. 499, 214 
Mo. 98; Marquis v. Clark, 64 Mo. 601; 
Seibert v. Allen, 61 Mo. 482; Brownell 


Vv. Pacific R. Co., 47 Mo. 239; Boyce 
v. Christy, 47 Mo. 70; Clark’s Adm’x 


v. Hannibal, etc., R. Co., 36 Mo. 202; 
Mooney v. Kennett, 19 Mo. 551, 61 Am. 
Pp. 41763 ° Dalbot v. Jones, 5 Mow 217; 
Williams v. National Life & Accident 
Ing. Co., 1 S.W.(2d) 1034, 222 Mo.Apo. 
355: Flinton v. Palmer, (App.) 177 
S.W. 777; Pridemore v. Fife, 165 S. 
W. 1155, 178 Mo.App. 332; Bank of 
Laddonia v. Bright-Coy Commission 
Co., 120 S.W. 648, 139 Mo.App. 110; 
Mattis, v; St.cWoulis &&SiE.! Ry. Co., 
119 S.W. 998, 138 Mo.App. 61. 
Neb.—Hindmarsh v. Sulvho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 168. 


N.J.—Musto v. Mitchell, 146 A. 212, 
105 N.J.Law 575; Westbrook v. Van 
Auken, 5 N.J.Law 478; Sayrs v. Ward, 
3 N.J.Law 1007. 

Okl.—-St. Louis. &—s. FF. B.-Cor v. 
Farmers’ Union Gin Co., 125 P. 894, 34 
Okl. 270. 

S.C.—Barfield v. J. L. Coker & Co., 
5358. E.170;-73 S.C..181. 

Tenn.—Turney v. Mobile, 
Co., 3 Tenn.Civ.A. 628. 

Wash.—Olympia Waterworks _ v. 
Mottman, 153 P. 1074, 88 Wash. 694; 
Chase v. Knabel, 90 P. 642, 46 Wash. 
484, 12 L.R.A.N.S. 1155. 


[a] Where there are several 
amended petitions containing counts, 
each having some characteristics pe- 
culiar to itself, it is the better prac- 
tice to require the jury to return sepa- 
rate verdicts, one on the original pe- 
tition, and one upon each of the 
amended petitions. Baker v. Clark, 
218 S.W. 280, 186 Ky. 816. 


[b] . Where there are inconsistent 
causes of action, the jury should 
specify on which cause the verdict 
was based. Lutyen v. Ritchie, 218 P. 
430, 37 Idaho 4738. 


[ec] Counts held to state separate 
causes of action.—Counts of a peti- 
tion seeking recovery on a policy un- 
der a presumption of death, recovery 
of premiums paid, and recovery of 


ete., Rk. 


Generally where the 
petition or complaint sets up several different and 
distinct causes of action, the jury should find a 
separate verdict as to each cause,!! or designate 
the cause of action on which the verdict is ren- 
dered,*? although the rule is not universal!*® and it 
is held that a general verdict by the jury without 
stating upon which of several causes of action the 
verdict was rendered is not reversible error,!* par- 
ticularly a verdict in damages substantially respon- 
sive to all the issues,1® or where at the trial all the 
counts but the one found on were ignored!® or with- 
drawn from the consideration of the jury by in- 
struction,?? or where the jury were instructed that 
they must find for plaintiff as to the existence of 
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count,.?° 


causes.?3 


counts. 


premiums under contract, state sepa- 
rate causes of action requiring sepa- 
rate verdicts. Williams v. National 
Life & Accident Ins. Co., 1 S.W.(2d) 
1034, 222 Mo.Anp. 355. 

[dad] Overruling of oral motion for 
separate verdicts om each of two 
causes of action is not reversible er- 
ror, when motion was not made in the 
presence or hearing of opposing coun- 
sel. Staten v. Tamularo, 253 P. 1066, 
81 Colo. 121. 


[e] A verdict which states the 
amount awarded for the separate 
causes of action alleged in the sepa- 
rate counts in the petition, and which 
states the gross amount, is a sepa- 
rate verdict on each count, and is 
valid. Graves v. St. Louis, etc., R. Co., 
112 S.W. 736, 1383 Mo.App. 91. 


{f] In Alabama the court is not 
bound to require the jury to render 
a verdict as to each or either of the 
counts specifically. Southern Ry. Co. 
v. Lawler, 65 So. 857, 11 Ala.App. 241 
[cert den 66 So. 1009, 191 Ala. 663]. 


12. Freedman v. New York, N. H. 
& Eh Re Co:, 1 Al 900 Sst Conn. 601, 
15 Ann.Cas. 464. 


13. American Surety Co. of New 
York v. Hatch, 206 P. 1075, 24 Ariz. 
66. 

[a] In action on attachment and 
supersedeas bonds, the surety being 
the same on both, a general verdict 
for a lump sum, without designating 
the amount allowed on each cause of 
action, is not improper. American 
Surety Co. of New York v. Hatch, 206 
PR. 1075, 24 Ariz. 66. 


14. Smith v. Ralston, Morris 
(Iowa) 87; Talbot v. Jones, 5 Mo. 
217; Innes v. Hay, 203 P. 1091, 28 
Wyo. 274; Hagemeir v. Canadian 
Pacs GR. Cos, 25. Wana). 


[a] Verdict aided by pleadings.— 
There being two causes of action set 
out in a petition and issues being 
joined upon each, a verdict in such 
form as not to advise the court of the 
findings on the separate causes, al- 
though irregular, will not be set aside, 
when the meaning of the jury is clear 
when read in connection with the 
pleadings. Michigan Mut. L. Ins. Co. 
v. Whittaker, 29 OhioCir.Ct. 362. 


[b] In Washington, under Rem- 
ington & B. Code § 364 (Pierce Code 
p 81 § 685), providing that in every 
action for the recovery of money only, 
or specific real property, the jury may 
in their discretion render a general or 
special verdict, it has been held that 
a verdict in a lump sum may be prop- 
erly returned on a complaint contain- 
ing several causes of action, all of 
which were submitted to a jury, if 


[64 C.J.] 1077 


each cause of action before any damages could be 
assessed thereon,'* or where the extent of defend- 
ant’s liability under each of several counts in the 
petition is undisputed, if he is liable at all,?® or 
when the causes of action were stated in a single 
It has been held that a general verdict 
in the absence of a showing to the contrary may be 
applied to all causes of action,? and may be sus- 
tained if one of such causes is tried without error?? 
although it is held to the contrary by other author- 
ities that there must be no error as to any of the 


Verdict for and against plaintiff on separate 
A verdiet may be for defendant on one 
count and for plaintiff on other counts;?* and where 
the jury specifies the counts on which a finding for 
plaintiff is based, it is in effect a finding for de- 
fendant on all other counts,?® but such implied find- 


error was not present as to one of the 
causes of action. Yamamoto v. Puget 
Sound Lumber Co., 146 P. 861, 84 
Wash. 411. 


15. Ky.—Hatcher v. Fowler, 1 
Bibb 337; Worford v. Isbel, 1 Bibb 
247, 4 Am.D. 633. 

Mo.—Stout v. Calver, 6 Mo. 254, 35 
Am.D. 438 [dist Jones v. Snedecor, 3 
Mo. 390, on the ground that the find- 
ing of the court, in the latter case 
excluded the idea that the jury had 
considered the set-off]. 

Tex.—Hardy v. De Leon, 5 Tex. 211. 


Va.—Hansbrough vy. Neal, 27 S.E. 
593, 94 Va. 722. 

Sve sony dec v. Snyder, 9 W.Va. 
415. 


dept ca ee v. Cutting, 28 Wis. 
16. Dougherty v. St. Louis, ete., 
R. Co., 62 Mo. 554. But see Shaw v. 


Pope, 67 A, 495, 80 Conn. 206 (holding 
that where a complaint was in two 
counts, the first on an express con- 
tract and the second on a quantum 
meruit, and the court charged that 
plaintiff could not recover on the first 
count, a general verdict in favor of 
plaintiff was uncertain as a matter of 
record whether the issues under the 
first count were not in fact found in 
plaintiff’s favor). 


17. Mitchell v. St. Louis, etc., 
Co., 92 S.W. 111, 116 Mo.App. 81. 


18. Pfister v. Milwaukee Free Press 
Co., 121 N.W. 938, 139 Wis. 627. 


R. 


19. Midland Valley R. Co. v. 
Hardesty, 134° P. 400, 38 Okl. 559. 
20. Slack v. Whitney, (Mo.App.) 


231 S.W. 1060. 


21. Harper, etc., Co. v. Mountain 
Water Co., 56 A. 297, 65 N.J.Eq. 479; 
Connecticut Gen. L. Ins. Co. v. Mc- 
Murdy, 89 Pa. 363; Hagemeir v. Cana- 
dian Pac.* Ra .Co;, 25 Man. 1. 


22. Knisely v. Community Trac- 
tion Co., 180 N.E. 654, 125 OhioSt. 131; 
Remix v. Sisler, 156 N.E. 240, 24 Ohio 
App. 162. 


23." Staten v. Famularo, 253 P. 
1066, 81 (Colo. 1215 PittsburshaGre. 
& St. L. Ry. Co. v. Gage, 121 N.E. 582, 
286 Ill. 213. 


24. Hanger v. Dodge, 24 Ark. 205; 
Miller v. Brown, (Iowa) 42 N.W. 561. 


25. Central of Georgia Ry. Co. v. 
Corbitt] 113 2 S0, Sons melas OF 
Marianna Mfg. Co. v. Boone, 45 So. 
754, 55 Fla. 289; Wabash R Cocks 
Smillie, 97 Ill. App. (ES AVMINLNSCHY Sie, 
Geiser Mfg. Co., 107 S.W. 471, 129 Mo 
App. 396. But see Hamilton y. Rice, 
15 Tex. 382 (holding that a verdict 
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ing is not a finding against the truth of the facts 
alleged so as to invalidate a verdiet based upon many 
of the same facts under another count.?® <A party 
can have but one recovery where all counts relate to 
the same transaction;** consequently a verdict for 
plaintiff on one of the counts, and a denial of re- 
eovery on the others based on the same transaction, 
is not error.?® 

Receipt of separate verdicts. If a special verdict 
on each issue is desired, it should be demanded.?°® 
It is not error for the court to receive separate 
verdicts on separate counts,?° and a statute author- 
izing the joining of separate causes of action in one 
action carries with it, without an express provision 
or rule of court, authority for the court.to direct that 
separate verdicts be returned.*! 


[§ 881] b. Single or Separate Pleas. A general 
verdict is an answer to all the counts of a declara- 
tion where the general issue was pleaded to all;%? 
but a verdict on the general issue only is erroneous, 
where the general issue and special pleas are plead- 
ed.°3. Where defendant interposes several pleas 
to a single count, or to several counts founded on 
the same transaction, a general verdict for plaintiff 
is a finding against defendant on all the issues and 
is sufficient.°4 <A special verdict for plaintiff on one 
of such issues, ignoring the others, is bad,*° unless 
it is a necessary conclusion from the record that the 
juzy considered all the issues and found them against 
defendant.*® In some jurisdictions there is statutory 
provision that a verdict in defendant’s favor should 
show on which of the several pleas it was rendered,?* 
under such a statute it has been held that plaintiff 
may invoke this requirement at any time before the 
verdict has been finally received and the jury dis- 


generally for defendant, although ex- 
pressed to be on account of one of the 
main issues of the case, includes the 


87. 
finding in his favor of every mate- 
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972, 9 Ga.App. 190. 
Tll.—Hawkins vy. Albright, 70 Ill. 
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persed:*8 


Pleas in bar and in abatement. Where there are 
pleas in abatement and in bar, a general verdict 
is sufficient if the finding be in favor of the same 
party as to both sets of pleas,?® otherwise the ver- 
dict should be a special finding separately as to 
each.4° When a ease is tried on both a plea in 
abatement and a plea’‘in bar, the jury, in the event 
of finding for defendant, should indicate the issue 
on which they found,*! although it has been held 
that where the issues are tried together a general 
finding for plaintiff is to be construed as a finding 
against all the pleas.4? 


Plea of venue. 
make a separate finding on a plea of venue.*? 


[§ 882] c. Defective, Immaterial, or Inconsistent 
Counts or Issues. Where two counts are inconsistent, 
a general verdict for plaintiff will be set aside,** 
as will be also a verdict inconsistent with either of 
the two issues in an action;#> but a special verdict 
on one of the counts will support a judgment, where 
the two counts are inconsistent only in stating the 
nature and origin of plaintiff’s rights.4® Where 
the declaration contains counts on contract and 
quantum meruit, a verdict may be returned on either 
count,*7 but it has been held that if both were 
proved, the contract count, would control.4% Al- 
though counts of a declaration for the same cause 
of action are inconsistent, if no motion to elect is 
made, a general verdict for plaintiff will stand, if 
the evidence supports either count.*® 


Inconsistent defenses. A general verdict for de- 
fendant. will not be set aside because of inconsistent 
issues set up in defense, the verdict necessarily 


38 D. T.. Crockett & Co. v. B. A. 
Saas & Co., 61 S.E. 552, 4 Ga.App. 


rial fact well pleaded). Pepa ca v. Davis, 2 T.B.Mon. ag: Hawkins vy. Albright, 70 Tl. 
{a] Illustration—A verdict for j ong : 

plaintiff, under a count charging in- ae moet ay i asec vi [a] In Tennessee under the act of 

tentional wrong, operated under an- ee niet eg 8. **)- | March 27, 1897, providing that “both 

other count as acquittal of defendant 35. Wright v. State, 8 Blackf.|pleas shall be heard at the same time 

of negligence after discovery of de-|(Ind.) 3885; Armstrong v. Hinds, 9|and judgment rendered on each plea,” 


cedent’s peril. Central of Georgia 
Ry. (Conv. Corbitt, 1118. So. 755, 218 
Ala. 410. 

26. Moore v. St. Joseph & G. I. 


Ry. Co., 186 S.W. 1035, 268 Mo. 31 [aff 26. 


Minn. 356; Meighen v. Strong, 
177, 80 Am.D. 441; 
Bank, 3 Humphr. (Tenn.) 84; 
son v. Anderson, 4 Hayw. (Tenn.) 255. 


Carroll v. Graham, 8 R.I. 242. 


Boon v. Planters’ 


6 Minn. | it has been held that the statute con- 


templated a verdict on both pleas. 
Cincinnati, ete., R. Co. v. McCallum, 
59 S.W. 136, 105 Tenn. 625: 


Ander- 


ect 278, 243 U.S. 311, 61 L.Ed. 37. See statutory provisions. 40. Hawkins y. Albright, 70 Ill. 87. 
: . [a] In Geor under Ciy. Code 41. Milbra v. Sloss-Sheffield Steel 
27. Third Nat. Bank of St. eae (1895) § 5330, eee that on sey-|& Iron Co., 62 So. 176, 182 Ala. 622, 


St. Charles Savings Bank, 149 


495, 244 Mo. 554. 

28. Third Nat. Bank of St. Louis 
vy. St. Charles Savings Bank, supra. 

29. Morrin v. Manning, 91 N.E. 308, 
205 Mass. 2095; Connecticut Gen. L. 
Ins. Co. v. McMurdy, 89 Pa. 363. 

30. Lynch v. Western Union Tele- 
graph Co., 18 S.W.(2d) 535, 224 Mo. 
App. 50. 

31. Lewis v. Bricker, 209 N.W. 832, 
235 Mich. 656. 

32. Parker v. Fisher, 39 Ill. 164. 

33. Powell v. Harter, 5 Ohio 259; 
Tibbs v. Brown, 2 Grant (Pa.) 39. 

34. Ala.—Goyne v. Howell, Minor 
62. 

Ga.—Wells v. Daniel, 15 S.E. 468, 
89 Ga. 330; Central R. Co. v. Freeman, 
‘75 Ga. 331; Gunn v. Barrett, 69 Ga. 
689; Jernigan v. Carter, 60 Ga. 131; 
Southern Ry. Co. v. Murphy, 70 S.E. 


eral pleas filed by defendant, a ver- 
dict, for defendant must shew on 
which of the pleas the verdict is ren- 
dered it is held: (1) That on timely 
request from plaintiff a failure to 
have the jury designate which plea 
they base their verdict upon is re- 
versible error. Williams v. Gunnels, 
66 Ga. 521. (2) That an instruction 
that the jury might return a verdict 
without designating the plea they 
base their finding upon is fatal error. 
Ball v. Powers, 62 Ga. 757. (38) In 
determining whether the defense pre- 
sented consists of several pleas or of 
only a single plea within a statute 
providing that, where Several pleas 
are filed, a verdict for defendant must 
show on which of the pleas the ver- 
dict is rendered, the court should look 
to its Substance, and not merely to its 
form. Ventress v. Rosser, 73 Ga. 534; 
Crockett v. Garrard, 61 S.E. 552, 4 Ga. 
App. 360. 


For later cases, developments and changes in the law see Annotations, 


46 L.R.A.N.S, 274. 


42. Southern Ry. Co. v. Murphy, 
70 S.E. 972, 9 Ga.App. 190. 


43. Merchants,’ ete, Oil Co. v. 
Burow, (Tex.Civ.App.) 69 S.W. 435. 


44. Schofield v. Miltimore, 42 N.W. 
212, 74 Wis. 194. 


45. Burns-Moore Min., ete., Co. v. 
Watson, 101 P. 335, 45 Colo. 91. 


46. Spencer v. New York, etc., R. 
Co., 25 A. 350, 62 Conn. 242. 


47... NY MAN Oe ss, OlLapiny 
238 N.W. 195,255 Mich. 442, 


48. Halstead v. Rohret, 235 N.W. 
293, 212 Iowa 8387. 


49. Commercial Wharf Corpora- 
tion v. City of Boston, 94 N.E. 805, 
208 Mass. 482. 


Inc., 


same title and section number, 
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deciding one issue in his favor.®° 


Immaterial issue. A verdict founded wholly upon 
an immaterial issue will be set aside;®! but where 
issue is taken on several pleas, some of which are 
material and others immaterial, the verdict will 
stand,®? unless the evidence sustains only the imma- 
terial issue, in which ease, if there are other issues, 
defendant is held to be not vee to a general 
verdict.©3 


Good or bad counts or statements of causes of 
action.°* In some jurisdictions in the absence of 
statute a general verdict cannot be sustained where 
there are two counts in the petition stating separate 
causes of action, one good and one bad, and the 
court has erroneously submitted the bad count as 
well as the good one to the consideration of the 
jury,°° particularly where the erroneous counts have 
been submitted to the jury over protest by demur- 
rer,°® unless the evidence adduced at the trial is ap- 
plicable only to the good counts.°7 However, where 
there is but one cause of action stated in separate 
counts, if there is one good count in the petition 
a general verdict will be upheld.®* A verdict show- 
ing that recovery was allowed on both causes of 
action contained in the petition, one of which is in- 
sufficient, without stating how much was allowed on 
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the insufficient cause of action, will be set aside.°® 
In some jursdictions there are statutory provisions 
that an entire verdict given on several counts shall 


not be set aside if any one or more of the counts 


are good.®° Such a statute has been held to be im- 
perative®? and universal in its scope,*? applying also 
to an inquisition of damages, taken upon default.** 
Under such a statute, where the declaration consists 
of a special count and the common counts, a gen- 
eral verdict will not be set aside because the special 
count fails to disclose a cause of action.°* Such 
a statute, however, will not apply where the court 
gives an instruction on the bad counts which would 
authorize a verdict on such counts,®°® or where a 
good and a defective cause of action are so com- 
mingled that it is impossible to tell for which al- 
leged injury the jury found the verdict.° Under 
such a statute®’? or in some jurisdictions, in the ab- 
sence of statute,®8 the general verdict will be re- 
ferred to the good count, and the verdict will stand 
even though there is but one good count;*® and if 
defendant wishes to question the sufficiency of any 
of the counts, he should request separate verdicts 
on each eount.7° A general verdict cannot be sus- 
tained where there are some bad counts and the 
special findings are that plaintiff has sustained each 


' ecount.?+ 


50. In re Hellier’s Estate, 145 P. 
1008,.169 Gal. 77. 


[a] In trespass (1) where defend- 
ant pleads not guilty and also a 
justification, a verdict of guilty on the 
first and not guilty on the second 
count is bad. Turner yv. Beatty, 24 N. 
J.Law 644. (2) But a general ver- 
dict of not guilty has been held good 
in such a case. Cooper v. Morris, 7 
A. 427, 48 N.J.Law 607. 


51. Hughes v. McCutchen, Morris 
(Iowa) 154; Carson v. Osborn, 10 B. 
Mon. (Ky.) 155; Tuttle v. Brown, 10 
Cush. (Mass.) 262. 


52. De Gottardi v. Donati, 99 P. 
492, 155 Cal. 109; State v. Hood, 7 
Blackf. (Ind.) 127; Wallace v. Barlow, 
3 Bibb (Ky.) 168; Hughes v. Waring, 
Litt. Sel. Cas. (Ky.) 402; Graves v. 
Hillyer, (Tex.Civ.App.) 48 S.W. 889. 


53. Agee & Agee v. Medlock, 25 
Ala. 281; Cullum v. Mobile Branch 
Bank, 4 Ala. 21, 37 Am.D, 725. 

54 Presumption that verdict is 
based on good count see Appeal and 
Hrror § 2718. 

55. Colo.—Denver Horse Import- 
ing Co. v. Schafer, 147 P. 367, 58 Colo. 
376. 

Ga.—Seaboard Air-“Line R. Co. v. 
Smith, 59 S.E. 199, 3 Ga.App. 1. 

Ind.—Fairbanks v. Warrum, 104 N. 
BH. 983, 1141, 56 Ind.App. 337; Tennis 
Co. v. Davis, 92 N.E. 986, 46 Ind.App. 


436; Hershman v. Pascal, 30 N.E. 
932, 4 Ind.App. 330. 
Mo.—Flowers v. Smith, 112 S.W. 


499, 214 Mo. 98; Conran y. Finn, 140 
s.W. 82, 159 Mo.App. 664. But see 
Clemens vy. Collins, 14 Mo. 604 (hold- 
ing that a general verdict will be 
sustained if there be a Single good 
count in the petition). 

N.Y.—Fry v. Bennett, 28 N.Y. 324. 


Pa-—Stuart v.' Blum; 28. Ba. 2253 
Kline v., Wood, 9 Serg.&R. 294; 
Stewart v. McBride, 1 Serg.&R. 202. 


See Yamamoto v. Puget Sound 
Lumber Co., 146 P. 861, 84 Wash. 411 
(stating that a general verdict for one 
entire sum covering two or more in- 
dependent causes of action -will be 


set aside if it be found to be erroneous 
as to one or more of the causes and 
these are incapable of separation 
from the general verdict). 


[a] Ilustration.—Where a num- 
ber of distinct slanderous words con- 
stituting separate causes of action 
were alleged in one count, if some 
of the words alleged do not constitute 
a slander, a general verdict for plain- 
tiff must be reversed, although some 
of the slanders alleged constitute a 
cause of action. Conran y. Fenn, 140 
S.W. 82, 159 Mo.App. 664. 


[b] Counts held not demurrable.— 
Norfolk & Portsmouth Traction Co. v. 
Rephan, 188 F. 276, 110 C.C.A. 254. 


[ec] All causes of action stated 
held good.—Finnell v. Metropolitan 
Pens Ry. Co., 141 S.W. 451, 159 Mo.App. 


56. Chesapeake & O. Ry. 
Melton, 67 S.E. 346, 110 Va. 728. 


57. Small v. Rogers, 46 N.H. 176; 
Bo v. Gay, 15 Pa. 188, 53 Am. 


58. 
38. 


59. Hunt v. Chicago, B. & Q. R. 
Co., 146 N.W. 986, 95 Neb. 746. 


60. See statutory provisions, 


[a] Verdict held sufficient under 
statute when there was one good 
count or more in the petition. City of 
Litchfield v. Thorworth, 169 N.E. 265, 
337 Ill. 469; Shreffler v. Nadehoffer, 
25 N.E. 6380, 133 Ill. 536, 23 Am.S.R. 
626; Beck v. Baltimore & O. R. Co., 
244 Jll.App. 441; Bishop v. Hamilton, 
4 J.J.Marsh. (Ky.) 548; Condren v. 
Gardner, 1 J.J.Marsh. (Ky.) 589. 


[b] In Ohio the rule stated in the 
text has been adopted by statute 
(Swan St. p 688) but formerly the 
courts held that a general verdict 
would be set aside when the declara- 
tion contained both good and bad 
counts. Nelson v. Ford, 5 Ohio 478. 


Glo). Peoniag M. yécyE. -Pns., Coss av. 
Whitehill, 25 Ill. 466. 

62. Peoria M. & FE. Ins. 
Whitehill, supra. 

63. Anderson v. Semple, 7 Ill. 


Co. Vv. 


Campbell v. King, 32 Mo.App. 


Coma; 


455. 


64. Gebbie v. Mooney, 12 N.E. 472, 
121 Ill. 255 [aff 22 Tll.App. 3691. 


65. Hunt v. Illinois Southern Ry. 
Co., 196 Ill. Sate 539; Hackett v. Chi- 
cago, I. & I Ry. Co. 170 Ill.App. 140 
faft (33° S. Cty 581, 228 U.S. Sener eal: 
Ed. 966]. 


66 Ottawa Gaslight, ete, Co. v. 
Thompson, 39 Tll. 598; Fillmore Vv. 
Johnson, 109 N.E. 153, 221 Mass. 406. 


67. Conn.—Ziman v. Whitley, 147 
A. 370, 110 Conn. 108; Huber v. H. 
R. Douglas, Inc., 108 A. 727, 94 Conn. 
167; Bulkley v. Andrews, 89 Conn. 
5253 Heage v. Hatch, ° 28 Conn. 58D; 
Wolcott v. Coleman, 2 Conn. 324. 


Tll.—Bennett v. Chicago City Ry. 
Co., 90 N.E. 735, 243 Ill. 420 [aff 141 
Tll. App. 560]; Kleet v. Southern Illi- 
nois Coal & Coke Co., 197 Ill.App. 
248; Fowler v. Chicago & W. I. R. 
Co:, "182 TlhApp. (1233 “Boyd vilCar= 
terville Coal Co., 158 Ill.App. 490; 
Schmalfeld v. Peoria & E. Ry. Co., 
156 Tll.App. 1; Chicago & Ey I. R. Co. 
v. Snedaker, 122 11]l.App. 262. [aff 79 
N.E. 169,-223 Ill. 395]. 


Ohio.—Porter v. Porter, 14 Ohio 220. 


Vt.—Blanchard v. Vermont Shade 
Roller Co., 79 A. 911, 84 Vt. 442. 


W.Va.—Ray v. Chesapeake, ete., R. 
Co., 50 S.E. 413, 57 W.Va. 3338. 


68. Morgan v. Embry, 85 So. 580, 
17 Ala.App. 276; Lang v. Leith, 77 
So. 445, 16 Ala.App. 295; Turnipseed 
Vv. Burton, 58 So. 959, 4 ‘Ala. App. 612% 
Smith v. Inhabitants of Town of 
Exeter, 88 A. 542, 110 Me. 553; 
Vv. Sturgingger, 9 SiCuigoes Gis 


[a] Verdict held supported by 
either count.—Bray v. Hickman, 161 
N.E. 612, 263 Mass. 409. 


69. Shreffler v. Nadelhoffer, 25 N. 
E. 630, 133 Ill. 536, 23 Am-S:R. 626. 


70. Ziman v. Whitley, 147 A. 370, 
110 Conn. 108; Valente v. Porto, 119 
A. 888, 98 Conn. 653; Worth v. Dunn, 
118 A. 467, 98 Conn. 51; Aaronson v. 
City of New Haven, 110 A. 872, 94 
Conn. 690, 12 A.L.R. 328. 


‘71. Patton v. Tidwell, 87 So. 
17 Ala.App. 663; Greenwood v. 
bey, 46 N.W. 711, 30 Neb. 579. 


Taylor 


624, 
Cob- 
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Instructions. Where there is an erroneous charge 
as to one count, it must appear affirmatively that 
the general verdict was not based on that count, or 
the verdict will be set aside.7? 


[§ 883] d: Counterclaim, Set-Off, and Payment. 
In some jurisdictions where there is a set-off or 
counterclaim, the verdict need not name the amounts 
found due plaintiff and defendant respectively, but 
only the difference;?* elsewhere it is held that the 
verdict should show affirmatively the amounts of the 
respective findings.** <A finding that the amounts due 
plaintiff and defendant on their respective claims 
were equal is sufficiently specific as to the amounts 
due each,*® but a general finding for defendant is 
not to be construed as a finding that the amounts 
were equal.7® Where the allegations of a com- 
plaint and those of a counterclaim are of such a 
nature that the finding rendered for defendant upon 
the counterclaim necessarily involves a finding 
against plaintiff upon the complaint, an express find- 
ing on the complaint is unnecessary.** If the jury 
find specially on the cause of action and the coun- 
terclaim, the verdict must clearly show in whose 
favor the balance rests and the amount thereof.*® 
A general verdict for defendant, where a counter- 
claim has been set up, has been held to mean prima 
facie that defendant’s counterclaim equally offsets 
plaintifi’s claim,*® but it is the better practice to 
have the jury declare in their verdict that the coun- 
terclaim offsets plaintiff’s claim, and then render a 


72. Panhandle & S. F. Ry. Co. v. 
Tisdale, (Tex.Civ.App.) 199 S.W. 347 
[aff (Commn.App.) 228 S.W. 133, 16 
A.L.R. 1264]. 


73. Williams v. Lloyd, 239’P. 792, 
29 Ariz. 112; Kuhl Motor Co. v. Wade, 
1 P.(2d) 704, 151 Okl. 83; Callahan v. 
Simons, 228 P. 892, 64 Utah 250; 
Clemmons v. Clemmons, 34 A. 34, 68 
Vt. 77; Pettiiohn v. Ray, 198 P. 981, 


claim, 


deduct 
be set aside. 
Ohio St. 632. 


[b] 
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plaintiff is admitted, the jury may, 
in assessing damages on the counter- 
deduct this amount, 
the deduction in the verdict. 
uncertain whether or not the jury did 
this amount, the verdict will 
Brainard v. Lane, 26 


Verdict held to show consid- 
eration, of counterclaim.—Where the 
only issue contested was a counter- 
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verdict for defendant.2° A verdict “for defend- 
ant” is sufficient, as to form, to defeat plaintiff’s 
claim,®! but is not sufficient as a basis of a deeree 
in favor of defendant upon a cross bill.6? Where 
the amount claimed in the counterclaim is in excess 
of that claimed by plaintiff, a verdict “for the de- 
fendant” without granting damages on the counter- 
claim is not repugnant.8* Where the parties stipu- 
late that if the jury find for defendant their ver- 
dict. shall be for a certain amount on a counterclaim 
interposed by him, a verdict for defendant for such 
amount covers both causes of action.** The rendi- 
tion of separate verdicts, one on plaintiff’s petition 
and the other on defendant’s cross complaint or 
counterclaim, does not of itself disclose error.*®® 
An allowance of one item of a counterclaim suff. 
ciently shows that the jury -considered and deter- 
mined the claim in its entirety and denied all other 
items.8® Where the whole record shows that the 
counterclaim was considered the verdict should be 
regarded as responsive to the issues, although it does 
not mention the counterclaim by name.** <A verdict 
stating that the offset of defendant was not con- 
sidered cannot be construed as a denial of defend- 
ant’s offset.88 A finding of no cause of action as 
to defendant’s counterclaim does not effect the valid- 
ity of a verdict for defendant on plaintiff’s claim.’ 


General issue or denial with set-off or counter- 
claim. Where there is a notice of set-off under the 
general issue, a finding that plaintiff is indebted to 


ances on Lives and Granting An-— 
nuities v. Lynch, 162 A, 157, 308 Pa. 
showing | 23. ' 


If it is 80. Pennsylvania Co. for Insur- 
ances on Lives and Granting An-— 
nuities v. Lynch, supra. 


81. [a] Verdict “for the defend- 
ant” simply is sufficient to defeat 
plaintiff’s claim. Phillips v. Lewis, 
42 N.Y.S. 707, 12 App.Div. 460. 


116 Wash. 136; Edleman v. Kidd, 26 
N.W. 116, 65 Wis. 18. 


{a] Matters in mitigation in 
breach of promise case cannot be con- 
sidered as a set-off or counterclaim, 
and the court properly refuses to in- 
terrogate the jury as to the amount 
allowed by them in mitigation upon 
the verdict for plaintiff. Maybin v. 
Webster, 35 N.E. 194, 36 N.E. 373, 8 
Ind.App. 547. 


{b] Verdict held to be for net 
amount due plaintiff.—In the absence 
of a request for a more precise ver- 
dict, a verdict for plaintiff for five 
hundred dollars “and allow no coun- 
terclaim” is equivalent to net verdict 
for five hundred dollars, and is not a 
statement that the jury did not allow 
any counterclaim. Croker Nat. Fire 
Prevention Engineering Co. v. Suc- 
cess Theatre Corporation, 215 Be NOSh 
218, 127 Misc. 44. 


74. Cosgrove v. Stange, 183. S.W. 
691, 194 Mo.App. 14; Disbrow v. Peo- 
ple’s Ice, Storage & Fuel CO UOlaise 
W. 116, 170 Mo.App. 585; Marshall v. 
Armstrong, 79 S.W. 1161, 105 Mo.App. 
234; Horse Shoe Lake Drainage Dist. 
y. Fred M. Crane Co., 199 N.W. 526, 
112 Neb. 323; Buchanan v. Smith, 1 
Baxt. (Tenn.) 350; F. A. Rausch & Co. 
v. Graham Mfg. Corporation, 134 S.H. 
692, 145 Va. 681. See Fanning v. 
Wales, 15 Ont.W.N. 259 (stating “that 
the verdict should award separate 
amounts). 

[a] When 


amount claimed by 


claim of one hundred fifty dollars 
for services, and there was evidence 
of the value thereof, ranging from five 
dollars to one hundred fifty dol- 
lars, a verdict for plaintiff, for the 
amount of his claim less five dollars, 
although making no specific finding on 
the counterclaim, and silent as to it, 
will be regarded as responsive, and 
as showing that the counterclaim was 
considered and determined. Wright 
v. Sebastian, 130 S.W. 1125, 149 Mo. 


| App. 545, 


i hey EW oe King, 109 S.W. 
36. 


852, 130 Mo.App 


[a] In Maine, under Rev. St. c 82 
§ 60 providing that when no balance 
is found due to either party, no costs 
are recoverable, and a party recover- 
ing a balance recovers costs, it has 
been held that an instruction that in 
case the jury found the amounts due 
each party were equal they were to 
return a verdict for defendant, was 
paces error. Morgan v. Hefler, 68 Me. 
ol. 


76. Diamond v. McVey, (Mo.App.) 
239 S.W. 562. 


77. Beers v. Flock, 28 N.E. 1011, 2 
Ind.App. 567; Cosgrove v. Stange, 183 
S.W. 691, 194 Mo. App. 14. 


78 Kornegay v..Kornegay, 13 S.E. 
770, 109 N.C. 188; Watne v. Rue, 197 
N.W. 766, 50 N.D. 651 [cit Cyc]; Mor- 
rison v. Few, 3 Tex.A.Civ.Cas. § 384. 


79. Pennsylvania Co. for Insur- 


82. Anderson v. Webb, 44 Tex. 147.. 


83. Henry R. Isenberg Co. v. Kent, 
147 A. 815, 7 N.J.Misc. 1089. 


[a] Reason for rule.—‘“‘It is con- 
sistent with a finding by the jury 
that neither party is entitled to re- 
cover against the other, or that the 
counterclaim fairly balanced the prin- 
cipal claim.’”” Henry R. Isenberg Co. 
you: 147 A. 815, 816, 7 N.J.Misc. 


he Taylor y. Short, 38 Mo.App.. 
85. White Automobile Co, Na 
Kamp, 203 P. 679, 70 Colo. 586; Hales 


oe 130 S.W. 425, 146 Mo.App. 


86. Curtsinger v. McGown, (Tex. 
303. 


Civ.App.) 149 “S.W. 


87. United Iron Works v. Twin 
City Ice & Creamery Co., 295 S.W. 
109, 8317 Mo. 125. 


88. Pitts v. Cypress Shingle & 
rr oe Co., (Tex.Civ.App.) 158 S.W. 

ss. C. A. Lippincott & ‘Bro. v. 
Matazzo, 150 A. 216, 8 N.J.Mise. 330. 


[a] Tinstration.—That verdict of 
no cause of action was returned on 
buyer’s counterclaim for fraud did not 
indicate verdict for buyer, in seller's 
action for balance of price, was re- 
sult of prejudice. C. A. Lippincott & 
eae v. Matazzo, 150 A. 216, 8 N.J.Misc. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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defendant in a stated amount is good, being by 
necessary inferences a verdict for defendant.°° Con- 
versely, in such a case a general verdict for plain- 
tiff is a valid finding by the jury, the set-off being 
in effect a part of the issue.®! Upon a general denial 
and counterclaim pleaded, a general verdict for plain- 
tiff is sufficient to dispose of both issues.?? 


Inconsistent findings. A verdict granting recov- 
ery for defendant on a defense and counterclaim 
which are inconsistent cannot stand,®* although plain- 
tiff failed to move for an election at the proper 
time.®* <A finding for plaintiff on his complaint must 
not be inconsistent with a finding for defendant on 
his counterelaim.°®® 


Several defendants. Where but one of two de- 
fendants sets up a counterclaim, a verdict for both 
defendants for the excess of the one defendant’s sep- 
arate counterclaim is erroneous.°® In an action by 
several plaintiffs against several defendants, who 
file counterclaims, a verdict following an instruc- 
tion, to which no objection was made by the parties, 
that if the jury finds that neither party is entitled to 
recover, the verdict should be for defendants, a gen- 
eral verdict for defendants is sufficient to dispose 
of all the issues.®* 


In reconvention the verdict should pronounce upon 
the respective rights or actions of both parties,°® 
but where the claim in reconvention grows out of 
the very matter upon which plaintiff’s right of ac- 
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tion is based, and a verdict in favor of one is a 
verdict against the other, separate verdicts are not 
necessary.®® 


Upon a plea of payment a general verdict may 
be found for plaintiff for the amount found due 
after deducting all payments admitted or proved ;* 
and in assumpsit, upon a plea of non assumpsit and 
payment, a finding that defendant did assume and 
promise, without any express finding as to the plea 
of payment, is a good verdict ;?_ but where there were 
pleas of payment and set-off, a finding simply that 
defendant had not paid is not sufficiently responsive 
and will be set aside.® 


[§ 884] e. Applicability and Sufficiency of Evi- 
dence. In some jurisdictions where a case is sub- 
mitted upon a declaration containing several counts? 
or causes of action,® or upon several issues’ or the- 
ories,® a general verdict for plaintiff cannot be sus- 
tained where all of such counts, issues, or theories 
are not supported by the evidence. Elsewhere, in the 
absence of a request for an instruction that the 
jury bring in a separate verdict on each count,® or 
motion for a directed verdict on each count,?® where 
several counts or issues are tried and submitted to 
the jury, the general verdict will stand if the evi- 
dence upon one count or issue is sufficient to sustain 
the verdiect,11 at least when separate and distinet 
causes of action different in kind are not alleged 
in the different. counts.12 Where a complaint con- 


90. Pledger v. Glover, 2 Port.] Johnston v. Bagley, 4 La. 333; Ratliff 9. Theron Ford Co. v. Dudley, 133 
(Ala.) 174. v. Gordon, Pee OAS) re Sk A. 746, 104 Conn. 519. 
i i 196. See Erwin v. Bissell, 17 La. 10. Gates v. Boston & M. R. R., 
Gen FS ge RES ER adh (stating that the failure of the jury] 151 N.B. 320, 255 Mass. 297. 
; 2 to take notice of the reconvention 


92. Featherstone v. Keane, 108 P. 
337, 18 Idaho 24; Guthrie v. Brown,| but was not). 
60 N.W. 939, 42 Neb. 652; Everson 99 
v. Graves, 41 N.W. 994, 26 Neb. 262. . 
But see Goar v. Belinder, 249 S.W. 1. 
977, 213 Mo.App. 330 (stating that a 
verdict making no reference to a 


might have been assigned as error, 


Kelly v. Caldwell, 


Rohr v. Anderson, 51 Md. 205; 
Hope v. Stewart, 35 U.C.Q.B. 


[a] Where defendant has request- 
ead directed verdict on particular 
ccuut, which is refused, a general ver- 
dict can be sustained only if there 
is evidence to go to the jury on that 
count. Kelberg v. Berry, 44 N.E. 603, 
166 Mass. 488. 


4 La. 38. 


(Ont.) 


counterclaim is generally fatally de- 
fective as not responsive to the is- 
sues). 


93. Carney v. Eubanks, (Mo.App.) 
31 S.W.(2d) 552. 


[a] Verdict held not inconsistent. 
—A verdict finding for the plaintiff 
for defective material furnished by 
defendant, and a finding in favor of 
defendant on his counterclaim was 
not inconsistent under the instruc- 
tions given. Dick v. Puritan Phar- 
maceutical Co., (Mo.App.) 46 S.W.(2d) 
941. 


94. 


95. 
v. Skinner Bros. 
Smoot v. Riebel, 


Carney v. Eubanks, supra, 

East St. Louis Cotton Oil Co. 
Mfg. Co., 249 F. 439; 
(Mo.App.) 274 S.W. 


5225 \ Ruth -v. MePherson,) 131. S:W. 
474, 150 Mo.App. 694. 
[a] Mlustration.—Where defend- 


ant counterclaimed in an action for 
material furnished and labor per- 
formed, asserting plaintiff’s breach 
of an alleged contract to install a 
ventilating system for an agreed 
price, while plaintiff asserted that no 
contract price had been fixed, verdict 
for plaintiff, which also awarded dam- 
ages to defendant on counterclaim, 
is inconsistent with itself. East St. 
Louis Cotton Oil Co. v. Skinner Bros. 
Mfg. Co., 249 F. 439. 


96. Cohen v. Karp, 122 A. 524, 143 
Md. 208. 


97. Graves v. Jewel Tea Co., 23 
S.W.(2d) 972, 180 Ark. 980. 


98. Morgan v. Driggs, 17 La. 176; 


2. Chewning v. Cox, 2 Misc. 130; 
Hanna v. Mills, 21 Wend. (N.Y.) 90, 
34 Am.D. 216. 


3. Anderson v. Anderson, 4 Hayw. 
(Tenn.) 255. 


4 Verdict contrary to, or not sus- 
tained by, evidence as grounds for 
new trial see New Trial §§ 136-155. 


5. Lichtenstein v. Belknap, 165 N. 
Y.S. 936, 100 Mise. 468. 


‘6 Blanchard v. Tucker, Willing- 
ham & Co., 129 S.E. 908, 34 Ga.App. 
405; Tyson v. Bauland Co., 74 N.Y.S. 
59, 68 App.Div. 310; Perham v. Cottle, 
LOZ IN. Yes. 24, 98 Mises 7438" Patt 165 
N.Y.S. 1106]; King v. Beaumier, 174 
P. 612, 26 Wyo. 35. See Reardon v. 
Erie R. Co., 166 N.Y.S. 287, 179 App. 
Div. 374 (recognizing the rule but 
holding that the evidence justified a 
verdict on either cause of action). 


7. Wrought Iron Range Co. v. 
Zeitz, 170 P. 181, 64 Colo. 87; Gamradt 
v. Du Bois, 223 N.W. 296, 176 Minn. 


312; Rogers v. Burke, 241 N.Y.S. 414, 
229 App.Div. 361; Goldstein v. Corn- 
wall, 213° °N:Y.8: 2713, 215 App. Div. 


402; Levine v. New York Rys. Co., 
169 N.Y.S. 1032; 182 App:.Div. 486; 
Thompson v. Peterson, 137 N.Y.S. 635, 
152 App.Div. 667; Fowkes v. J. I. 
Case Threshing Mach. Co., 151 P. 53, 
46 Utah 502. 


8. Baltimore & O. R. Co. v. Reeves, 
10 F.(2d) 329; Berg v. Union State 
Bank, (Minn.) 243 N.W. 696; Crowell 
v. Duncan, 134 S$.F. 576, 145 Va. 489, 
50 A.L.R. 1425. 


11. Cal.—In re Hellier’s Estate, 
145 P. 1008, 169 Cal. 77; Sessions v. 
Pacific Improvement Co., 206 P. 653, 
57 Cal.App. 1; Merrill v. Kohlberg, 
155 P. 824, 29 Cal.App. 382. But see 
Bell v. Kelly, 255 P. 864, 82 Cal.App. 
605 (holding that a verdict in a libel 
and slander suit, not segregating dam- 
ages as to each count, will be set 
aside on insufficiency of evidence as 
to one count). 


Conn.—World Fire & Marine Ins. 


Co. v. Alliance Sandblasting Co., 136 
A. 681, 105 Conn. 640; Wladyka v. 
City of Waterbury, 119 A. 149, 98 
Conn. 305. 


Ill.—Pocheo v. Illinois Terminal R. 
Co., 210 Ill.App. 598; Krueger v. Union 
Gas & Blectric Co., 163 Ill.App. 486. 


Pere aes: v. Hudson, 13 B.Mon. 


Me.—London v. Smart, 143 A. 466, 
127 Me. 377. 


is vot wes v. Platt, 127. Mass. 
[a] Illustration.—Where the com- 


plaint was in two counts, one setting 
up a right of action for breach of a 
written contract and the other for 
breach of an oral contract, proof of a 
breach of either contract will war- 
rant a general verdict for plaintiff. 
Merrill v. Kohlberg, 155 P. 824, 29 
Cal.App. 382. . 

Presumption in favor of verdict see 
Appeal and Error § 2718 

12. O’Neall v. Blair, 961 Tll. App. 
470; Grinestaff vy. New York Central 
R. R., 253 Ill.App. 589. 
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tains two paragraphs substantially alleging the same 
cause of action, a verdict for plaintiff will stand 
if one of the paragraphs is established.1? A general 
verdict on a petition containing two counts, on only 
one of which evidence was introduced, will be pre- 
sumed to be based on that. count.1t Under a stat- 
ute providing that if any of the counts in a declara- 
tion are good, a verdict for entire damages shall be 
applied to such eood counts, a general verdict will 
be good if one count in the declaration is sustained 
by evidence.?® 

Finding for defendant. Although there is con- 
trary authority,!® a general finding for defendant 
will usually be sustained if the evidence is sufficient 
to support any of the defenses,'? but not if error 
is committed in the admission ‘of evidence on any 
issue.?§ 


Eliminated issue. The evidence must sustain the 
counts submitted to the jury,!® and a verdict can- 
not be sustained by evidence supporting counts in 
the declaration which were eliminated before the 
case went to the jury.”° 


Collateral issue. In the absence of a motion to 
withdraw collateral issues from the jury, a verdict 
is justified by sufficient proof of one issue and proof 
of collateral issues is unnecessary.*+ 


[§ 885] 9. Amount of Recovery—a. In General. 
A verdict for a greater amount than the declara- 
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tion claims”? or, conversely, which is set up by way 
of eounterclaim2? is erroneous but not necessarily 
void,?4 although it will be set aside unless plaintiff 
consents to a reduction of the verdict to the amount 


claimed,?> unless the excess is slight, when it may . 


be referred to interest,?° Likewise a verdict for 
more than the evidence shows the damage to be is 
erroneous,27 unless the excess can be attributed to 
interest.28 A verdict for more than the amount 
demanded in the complaint is proper where there is 
also a prayer for a right in future installments, part 
of which have become due since the filing of the 
complaint.2® A verdict which exceeds the amount 


of damages alleged in the complaint is not invalid 


when it appears that during the trial the parties 
stipulated that the court might permit plaintiff to 
amend his complaint to conform to the proof with 
regard to the damage,*® especially when it is ap- 
parent that the case was tried upon the theory that 
plaintiff might recover any amount of damage 
actually proven to have been sustained by him.*+ A 
verdict is not excessive which includes an item omit- 
ted by inadvertence in the instructions, such item 
not being thereby abandoned.*? 


Insufficient recovery. Where the only issue, under 
the pleadings and evidence is whether a party is to 
recover a specified sum or nothing, a verdict for less 
than that amount will be set aside.** <A verdict for 
a less amount than that acknowledged to be due in 


1g. Ayshire Coal Co. v. West, 125 
N.E. 84, 72 Ind.App. 699. 


14. Bays v. Herring, 1 N.W. 558, 
51 Iowa 286; Hagemeir v. Canadian 
Pact un, Coy, 25 olan... 1 sButisee 


Weirick v. Hoover, 8 Blackf. (Ind,) 
379 (holding that, where there is 
nothing to show to which count the 
evidence was applied, it was a trial 
without an issue and verdict would 
be set aside). 


15. Tennessee Cent. Ry. Co. v. 
Umenstetter, 291 S.W. 452, “i55 Tenn. 
2235s 

16. Blumenthal v. Serota, 155 A. 
40, 130 Me. 263; Cohen v. Jaffe, 218 
N.Y.S. 135, 218 App.Div. 259. 


17. Ark.—State Bank v. Cason, 10 
Ark. 479. 

Del.—Thomas v. Black, 18 A. 771, 
13 Del. 507. 

Ga.—Macon City Bank v. Macon, 
76 Ga. 93. 
eager arcs v. Tarble, 77 Ill.App. 

Ohio.—Jarmusch vy. Otis Iron, etc., 
Woon Onio;) Cin.Ct., 122, 

Bee nee v. Talioferro, 4 S.C.L. 
390. 


18. Maryland v. Baldwin, 5 S.Ct. 
278, 112 UcS. 490, 28 L.Ed. 822. 

19. Choate v. Alabama _ Great, 
Southern R. Co., 54 So. 507, 170 Ala. 
590. 

20. Choate v. Alabama 


Great 


Southern R. Co., supra. 


21. Watkins v. Boston & M. R. R., 
USSeA, BL, S38) NH. 10. 

22. Satterfield v. Green, 3 Ky.L. 
898; Zwinge v. Scarlett, 96 A. 72, 88 


N.J.Law 13; Franke v. Reddan, 154 A. 
ZOO) MeN dAIVLISC:. male Bozza v. 
Leonardis, 131 A. 87, 3 N.J.Misc. 1186; 


Rutherford & Harding v. Sharpe, 
(Tex.Civ. App.) 16 S.W. (2d) 855; 
Iioustonm. & (TT Ce WR. Cot™ ve Pruitt, 
(Tex.€iviApp-) 293. S.W: »62%; . Mc- 


Gowan v. Tayman, 132 S.E. 316, 144 
Va. 358. ‘See Hallauer v. Fire Ass’n 
of Philadelphia, 98 S.E. 441, 83 W.Va. 
401 (recognizing the rule). But see 
Otto v. Milwaukee Northern Ry. Co., 
134 N.W. 157, 148 Wis. 54 (stating in 
an action for personal injuries, that 
the jury are not governed by the 
amount demanded in the prayer of the 
complaint, but may give more or less). 
23. Murray v. Haldorn, 168 P. 88, 
54 Mont, 125; B. & B. Sign Conny. 
Philip Kobbe Co., 190 N.Y.S. 792. 


[a] Tllustration.—In an action on 
a note, balance due aggregating 
twenty-two thousand seven hundred 
eighty-seven dollars and_ thirty- 
three cents, where answer admitted 
execution and delivery, and set up a 
counterclaim for amounts aggregat- 
ing eighteen thousand four hundred 
thirty-two dollars and fifty cents, 
two counterclaims, for one thousand 
dollars each, being excluded from 
jury’s consideration, verdict for de- 
fendant for four thousand twenty-one 
dollars and eighteen cents, was un- 
founded. Murray v. Haldorn, 168 P. 
38, 54 Mont. 125. 


24. Lang v. South Georgia Inv. Co., 


144 S.BH. 149, 88 Ga.App. 430; Wilson 
Vv. Larmouth, 3 Johns. (N-Y.) 433; 
Wausau Boom Co. vy. Plumer, 5 N.W. 
53, 49 Wis, 118. 

25. Dick v. Biddle, 66 A. 21, ne 
Md. 308; Zwinge v. Scarlitt, 96 A. 


88 N.J.Law 13; Herrman v. elena 
148 N.Y.S. 643, SiGe App.Div. 515 [dis- 
missal of appeal den 107 N.E. 1078, 
213 N.Y. 644, and aff 116 N.E. 865, 
221 N.Y. 143]; Branower v. Inde- 
pendent Match Co. 82 N.Y.S. 224, 
83 N.Y.App.Div. 370. 


26. Southern R. Co. v. Webb, 41 
So. 420, 148 Ala. 661; Nolan vy. Clift, 
221 P.- 430, 97 Okl. 100; Hallauer v. 
Fire Ass’n of Philadelphia, 98 S.E. 
441, 83 ‘W.Va. 401. 


[a] Werdict held not excessive in 
that the sums claimed and the inter- 


est which could be legally computed 
thereon amounted to as much as the 
verdict. Unfried v. Libert, 131 P. 660, 
23 Idaho 603. 


[b] Error in computation of in- 
terest.—If the excessive verdict is 
due to an error in the computation of 
interest, the error can be corrected 
by the appellate court, or by the trial 
court under directions. State ex rel. 
eke me Morrison, 148 S.W. 907, 244 

os 193: 


27. Ga.—Shafer vy. Carson, 126 S.E. 
735, 33 Ga.App. 418. 


Peet toes v. Chaney, 179 I11.App. 


Iowa.—Braverman v. American 
Bet Cont Us SNOW LOTS £6 lowa 


N.Y.—Thuman v. Clawson & Wilson 
Co.,, 2072 NY.S...565,°211 App Div. 50 Gs 
Fix v. Bellew-Merritt Co., 123 N.Y.S. 
248,138 App.Div. 579; Kohart v. Skou, 
147 N.Y.S. 509. 


Tex.—Jeanes v. 
206 S.W. 209. 


28. Scheidecker v. Westgate, 
Tll.App. 389. 


29. Cadle v. Helfrich, 286 P. 186, 
36 Ariz. 390. 


Blount, (Civ.App.) 
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30. Parmenter v. McDougall, 156 
P. 460, 172 Cal. 305: 

31. Parmenter Vv. McDougall, 
supra. 


32. Barnes-Crosby Co. of Missouri 
v. T.. M. Sayman Products Co., (Mo. 
App.) 27 S.W.(2d) 709. 


33. Cal.—Gundry v. Atchison, T. & 
Pea Ry. Co., 286 P. 718, 104 Cal.App. 


Colo.—Jensen v. Nall, 124 P. 471, 53 
Colo. 212. 


Kan.—Winston v. Mole rety 4 P.(2d) 
AOL, 134, .Kan. 75; Kansas Wheat 
Growers’ Ass'n v. Smith, 2h3, Pw Adit 
127 Kans 267. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 885-886] 

the pleading is erroneous,** but an admission by de- 
fendant that he owed “something like” a certain 
sum has been held not to render a yendiok for a less 
amount void.*® A verdict for less than the agreed 


amount, if plaintiff is to recover anything, is not 


erroneous when it appears on trial that the sum 
agreed upon was too large due to a mistake in eal- 
cylation.*® Where the declaration is in two counts, 
a verdict for less than the ad damnum of the writ, 
but larger than the total in either count, is not er- 
roneous.** Where, according to the issues, the ver- 
dict is for defendant he is also entitled to recover on 
his counterclaim, a verdict for defendant without 
granting recovery on the counterclaim will be set 
aside.38 


Unwarranted or inconsistent recoveries. A. ver- 
dict granting a recovery unwarranted by any theory 
of the case will be set aside.?® <A jury will not be 
permitted to depart from a fixed standard or scale 
by which the damages should be ecaleulated,4® but 
where no such standard is applicable, and the dam- 
ages depend to some extent upon the opinion of the 
jury, a verdict for less than the amount claimed will 
not be set aside.*+ Where the court directs a verdict 
for one of two amounts, a verdict for a third amount 
cannot stand.*2 In the absence of statute, a jury 
cannot return a verdict for plaintiff upon one item of 
alleged damage, and for defendant upon another 
and distinet item of damage, where both items are 
referable to the same cause of action.*® 


Miss.—Henry v. R. R. Elkin, Jr., & 
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thing like $39.20,” a verdict for twen- 
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Conflicting evidence. Where the evidence is con- 
flicting as to the amount due, if any, the jury may 
return a verdict for the amount they find to be 
due,** and are not bound to award the amount 
claimed in the pleadings, or nothing.*° 


Joint torts. Where several defendants are sued 
jointly in tort, the recovery is limited to the dam- 
ages resulting from the combined acts of all.4® 


[§ 886] b. Interest. A separate finding of inter- 
est is not necessary in a verdict including inter- 
est.47 In a verdict awarding a certain sum “with 
interest” it must be certain that the jury intended 
past interest to be included before the court is justi- 
fied in adding such amount, otherwise past interest 
will be deemed to be included in the award.t® A 
verdict for a certain sum “and interest ineluded” 
has been held to mean that interest from the date 
of maturity should be added,*® and not to mean that 
interest up to the date of trial was included.®® A 
verdict for the full amount of plaintiff’s claim on a 
quantum meruit claim should be construed as in- 
eluding interest from the date of the demand for 
payment thereof.°! <A verdict awarding damages 
plus interest on an unliquidated claim with a liq- 
uidated set-off plus interest has been held to show 
that if the past interest was not included in the 
liquidated amount, it was not ineluded in the other.*? 
An award of interest by the jury, where the com- 
plaint and evidence warrant it, is proper, although 
the matter was not referred to by the court’s in- 


items of damage claimed does not 
justify an inference that the dam- 


Co., 125 So. 545, 156 Miss. 136. 


Mo.—Akin v. Matthews, (App.) 50 
S.w. 2a) 689; Burks v. Woods, (App.) 
279 S.W. 168; Abbey v. Altheimer, 263 
S.W. 471, 215 Mo.App. 1; Martin v. 
Barnett, (App.) 208 S.w. 278; Shoe- 
maker v. Johnson, 204 S.W. 962, 200 
Mo.App. 209; Menefee v. Diggs, 172 
S.W. 427, 186 Mo.App. 659; Witty v. 
Saling, 154 S.W. 421, 171 Mo.App. 
574; Weisels- Gerhardt Real Estate 
Co. v. Pemberton Inv. Co., 131 S.W. 
353, 150 Mo.App. 626. 


N.Y.—Spinapont v. H. G. Vogel Co., 
142 N.Y-S. 177, 81 Misc. 127; Loeb, 
Cooney & Loeb v. Johnson-Salkeld 
Co., 152 N.Y.S. 1046. 


Tex.—Smith v. Hoffman, (Civ.App.) 
201 S.W. 204. 


Wis.—General Die & Stamping Cor- 
poration v. Bolens, 238 N.W. 814, 205 
Wis. 664. 


But see Weinstein v. Laughlin, 21 
F.(2d) 740 (holding that a party could 
not complain that the verdict against 
him was not large enough). 


[a] Verdict held responsive to is- 
sues as to amount of recovery.—A 
verdict for six hundred dollars was 
responsive to the issue, where a con- 
tract fixed plaintiff's commission at 
one thousand dollars, and the seller 
was to pay one dollar per acre, but, 
while the farm was listed as contain- 
ing one thousand acres, the purchaser 
refused to take it because it in fact 
only contained six hundred acres. 
Blakely v. Miller, 167 S.W. 1136, 180 
Mo.App. 389. 


34. White Automobile Co. Vv Kamp, 
203 P. 679, 70 Colo. 586. 


835. Citizens’ Nat. 
ville, Ky., v. Fender, 
Ga.App. 229. 

[a] Tllustration.—In an action on 
a note, where defendant’s answer ad- 
mitted liability for balance on ‘‘some- 


Bank of Dan- 
94 S.H. 90, 21 


ty-five dollars and fifty cents as prin- 
cipal was not so contrary to pleadings 
and evidence as ta render the verdict 
illegal. Citizens’ Nat. Bank of Dan- 
ville, Ky., v. Fender, 94 S.E. 90, 21 
Ga.App. 229. 


36. Bove v. Croton Falls Const. 
Co., 142 N.Y.S. 531, 81 Misc. 241. 


37. Warren v. Boston Nat. Bank, 
147 N.E. 887, 252 Mass. 523. 


38 McNulty v. Kuser, 145 
9538. 


39. Brocker y. Hunt, 176 P. 766, 
67 Colo. 371; Burns- Moore Mining & 
Tunnel Co. v. Watson, 101 P..335, 45 
Colo. 91; Avery & Co. v. Middle- 
brooks, 93 S.H. 227, 20 Ga.App. 724; 
Akin v. Matthews, (Mo.App.) 50 S.W. 
(2d) 689; Morey v. Feltz, 173 S.W. 
82, 187 Mo.App. 650. 


40. Dyer v. Barnes, 145 A. 741, 128 
Me. 131. 


41. Dyer v. Barnes, supra; Wilson 
Vie ies County, 298 S.W. 842, 318 
Mo. 64. 


42. Willett v. Seerup, 
225, 151 Minn. 105. 


43. Jiannetti v. National Fire Ins. 
Co. of Hartford, Conn., (Mass.) 178 N, 
E. 640. 


44. Gregg v. Demund, 206 P. 172, 
24 Ariz. 4. 


[a] Verdict for one dollar for 
damages to automobile, where it is 
not established that the witnesses 
who testified that the damage result- 
ed in excess of one dollar were trust- 
worthy, is not inconsistent in itself 
or contrary to law. Cerrato v. Miller, 
163 N.B. 251, 264 Mass. 533. 

45. Gregg v. Demund, 206 P. 172, 
24 Ariz. 4; Tannenbaum v. Guionnet, 
UGS Ness. 49. 

[a] Two items of damage claimed. 
—The fact that the verdict of the 
jury was equal to one of the two 


N.Y.S. 


186 N.W. 


lw. 


ages were fixed with reference to this 
item alone when the jury is not bound 
to return the amount claimed or 
nothing. Peek v. Steinberg, 124 P. 
834, 163 Cal. 127. 


46. Fisher v. Tryon, 15 Ohio Cir. 
Ct. 541, 8 Ohio Cir.Dec. 556. 

{a]_ QTllustration.—Where a hack 
was driven into a hole in a street, 
and a passenger was injured, and the 
passenger brought a joint action 
against the hack company, the one 
who had made the excavation, and 
the one under whose orders the exca- 
vation was made, it was held that it 

was proper to charge that, if the jury 
found against all defendants, they 
could only assess damages which re- 
sulted from their combined. acts. 
Fisher v. Tryon, 15 Ohio Cir.Ct. 541, 
8 Ohio Cir.Dec. 556. E 


47. Mueller v. National Hay & 
Milling Co., (Mo.App.) 243 S.W. 420. 


48. Hunter v. Empire State Surety 
Co., 140 N.W. 194, 159 Iowa 114; Ea- 
wards v. McCaddon, 20 Iowa 520. 


[a] MTllustration.—In an action on 
a burglary policy, a verdict finding 
for plaintiff and fixing the “recovery 
at $1850 at 6% interest” is too in-' 
definite to warrant judgment for in- 
terest in addition to one thousand 
eight hundred fifty dollars, where 
it appears that the jury might haye 
intended to include the interest in 
that amount. Hunter v. Empire State 
Surety Co., 140 N.W. 194, 159 Iowa 


114. 

49. Mutual Life Ins. Co. of New 
York v. Hodnette, (Tex.Civ.App.) 147 
S.W. 615. 


50. Mutual Life Ins. Co. of New 
York v. Hadnette, supra. 

51. Fleming v. Jacob, 103 N.Y.S. 
209, 57 Misc. 372. 
52. Reinertson vy. Struthers, 207 N. 
247, 201 Iowa 1186. 
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structions.°? A failure to allow 


excess of plaintiff’s account over defendant’s ac- 
count is not error when the interest due on defend- 
ant’s account exceeded that on plaintiff’s account.°* 


Rate of interest. 


has established.®* 


53. Farish Co. v. Madison Dis- 
tributing Co., 37 F.(2d) 455; Bieder- 
man y. Interstate Trust & Banking 
Con e154 SIW. 843) 172) Mo:App. 1; 
Mallory S. S. Co. v. G A. Bahn Dia- 
mond & Ontical Co., (Tex.Civ.App.) 
154 S.W. 282. 

54. Donalsonville Chevrolet Co. v. 
piosepson, 153 S.E. 106, 41 Ga.App. 


55. 
(La.) 

56. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 
590, 272 Mass. 448, 72 A.L.R. 1143. 


§7. U.S.—Ohio' Valley Bank ov. 
Greenebaum Sons Bank & Trust Co., 
PAE .C20)). Sis 

Ala.—City of Birmingham v. Haw- 
kins, 72 So. 25, 196 Ala. 127; Layman 
v. Hendrix, 1 Ala. 212. 

Ark.—Southwestern Gas & Electric 
Co. v. Godfrey, 10 S.W.(2d) 894, 178 
Ark. 103. 

Colo.—Bartlett v. Hammond, 230 P. 
LOO TG Colo. 171: 

Del.—Willard F. Deputy & Co. v. 
Hastings, 123 A. 33, 32 Del. 345. 

Ill.—Devaney v. Otis Elevator Co., 
95 N.E. 990, 251 Ill. 28; Lynch v. City 
of Chicago, 152 Ill.App. 160. 

Ind.—Cleveland, etc., R. Co. v. Hil- 
ligoss, 86 N.E. 485, 171 Ind. 417, 131 


Overton v. Gervais, 5 Mart.N.S. 
682. 


Am.S.R. 258; Everroad v. Gabbert, 
Sorind. 289") Palmer ov, .Crosbpy., «2 
Blackf. 139; Lake Erie & W. R. Co. 


v. Halleck, 136 N.E. 39, 78 Ind App. 
495; Indianapolis Traction, etc., Co. v. 
aoe 81 N.E. 1084, 40 Ind.App. 
ainly, 


cago, etc., 119 N.W. 


Towa 121. 


Kan.—Hall v. McClure, 212 P. 875, 
112 Kan. 752, 30 A.L.R. 782. 


Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 


Md.—Lanasa v. 
159 Md. 311. 

Minn.—Begin v. Liederbach Bus 
Co., 208 N.W. 546, 167 Minn. 84. 

Mo.—Neal v. Curtis & Co. Mfg. 
41 S.W.(2da) 5438, 328 Mo. 389. 


Neb.—Froslund v. Swenson, 192 N. 
W. 649, 110 Neb. 188. 


N.H.—Zebnik v. Rozmus, 124 A. 460, 
81 N.H. 45. 


N.J.—Ross v. Pennsylvania R. Co., 
LOSE AGES OO. Oe aMAsG. no td \(Carst 
case). 

N.Y.—Klepper v. Seymour House 
Corporation of Ogdensburg, 158 N.E. 
29, 246 N.Y. 85, 62 A.LR. 955; Pol- 
sey v. Waldorf-Astoria, 214 N.Y.S. 
600, 216 App.Div. 86 [appeal dism 154 
N.E. 602, 243 N.Y. 553]; Foy v. Barry, 
LAAN Yes 6 OU LL Do eA Dp. Divin, “408 
O’Shea v. Kirker, 17 N.Y.Super. 120, 8 
Abb.Pr. 69; Bohun y. Taylor, 6 Cow. 
313. 

Ohio.—Lehrer v. Cleveland R. Co., 
20 Ohio N.P.N.S. 481. 

Okl.—Cain v. Quannah Light & Ice 
€o.,. 267 FP. (641, 131 Okli25% Central 
Petroleum Co. v. Lewis, 224 P. 186, 
98 Oxl. 26. 


ee Coy; 532, 141 


Beges, 151 <A. 21, 


(Oxoy,5 


Where the court is to caleu- 
late the interest due, the rate of interest is to be 
whatever the law, or the agreement of the parties, 
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interest on the 


[§ 887] c. Apportionment of Damages. 
absence of a statute to the contrary, damages can- 
not be apportioned among 


q 
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Statutes regarding the addition of interest in 
a verdict govern a trial occurring after the statute 
became operative, although not in force when the 
action was brought.°® 


In the 


joint tort-feasors,>? for 


the sole inquiry open is what damages plaintiff has 


SO Leas 


McKenna, 
Super. 338. 
Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 225, 143 Tenn. 312; 
Moore v. Chattanooga Electric R. Co., 
109 S.W. 497, 119 Tenn. 710, 16 L.R. 
A.N.S. 978; Price v. Clapp, 105 S.W. 
864, 119 Tenn. 425, 123 Am-:S.R. 730. 
Tex.—Citizens’ Ry. & Light Co. v. 
Case, (Civ.App.) 138 S.W. 621. 
Va.—Kelly v. Schneller, 139 S.E. 
275, 148 Va. 573; Southern Ry. Co. v. 
Fitzpatrick, 105 S.E. 663, 129 Va. 246. 
Eng.—Greenlands, Lim. v. Wilms- 
hurst, [1913] 3 K.B. 507; Mitchell v. 
Milbank, 6 T.R. 199, 101 Reprint 510. 


Can.—Gay Co., Ltd. v. Trick, [1927] 
1 Dom.L.R. 1091. 


See also Damages § 393. 


[a] Verdict agaiuvst “both defend- 
ants” held not defective.—Train v. 
Atchison, TLi&-S. Bo Ry. Co., 253 Saw. 
497, 214 Mo.App. 354. 


[b] Werdict to be “equally as- 
sessed against each” defendant is not 
void as uncertain, but is a joint ver- 
dict against both defendants for the 
amount. Olson vy. Nebraska _ ‘Tele- 
phone Co., 127 N.W. 916, 87 Neb. 593. 


{e] Punitive damages may not be 
apportioned between defendants as 
joint tort feasors. Leach vy. Helm, 
235 P. 687, 114 Or. 405. 


[d] Instruction not to apportion 
damages held correct, as there was 
no foundation laid for an apportion- 
ment of damages resulting from the 
separate representations of defend- 


ants. Mecum v. Becker, 152 N.Y.S. 
385, 166 App.Div. 793. 

[e] In California (1) the text 
rule has been followed. Cole _ v. 
Roebling Const. Co., 105 P. 255, 156 
Cal. 443; Marriott v. Williams, 93 P. 
S152 1b, Cal 705, lab evAnme Sua eeei > 
McCool v. Mahoney, 54 Cal. 491. (2) 


Civ. Code § 3333, providing for ex- 
emplary damages in addition to ac- 
tual damages ‘‘for the sake of exam- 
ple and by way of punishing the de- 
fendant,” has been held to contem- 
plate apportionment of exemplary 
damages according to the degree of 
guilt, and a verdict apportioning such 
damages is valid. Thompson vy. Cat- 
alina, 271 P. 198, 205 Cal. 402, 62 A. 
reas 


{f] In Kentucky, where Carroll 
St. (1915) § 12, provides that in ac- 
tions of trespass it shall be lawful 
for the jury to assess several or joint 
damages against several defendants 
it has been held that (1) where they 
assess the damages severally they 
must determine the amount each de- 
fendant is to pay (Cincinnati, N. O. 
& T. P. Ry. Co. v. McElroy, 142 S.W. 
1009, 146 Ky. 668), (2) where they 
assess damages jointly the verdict 
must be against both jointly for the 
amount awarded (Cincinnati, N. O. 
& JDP Ry. Co. vaMeHlroy, supra’): 
(3) and that punitive damages may 
be awarded against one and not 
against the other (Louisville, ete., Co. 
v. Roth, 114 S.W. 264, 130 Ky. 759). 

[g] In Massachusetts (1) the 


rule is generally followed (Johnson 
v. Scott, 91 N.E. 302, 205. Mass. 294) 


(2) but under Rev. L. c 171 § 2, as 
amended by St. (1907) ¢ 375, provid- 
ing that in cases for wrongful death 
the damages shall be assessed with 
reference to the degree of culpability, 
it has been held that separate verdicts 
against joint defendants should be 
returned assessing the damages sep- 
arately with reference to the degree 
of culpability of each (Brown v. 
Thayer, 99. N.E. 237, 212 Mass. 392). 


{h] In Oregon (1) the text rule 
is adhered to. Martin v. Cambas, 293 
P. 601, 134 Or. 257; Lane v. Schilling, 
279 P. 267, 180 Or. 119, 65 A.L.R. 1042; 
Stamos v. Portland Electric Power 
Co 2746, P) 915) 2s Ore ralor: 
Selling, 267 BP. 812, 126 -Or. 
A... 1556, Laff reby270 ;Ps 411, ze 
Or. 584, 58 A.L.R. 1556]; Chrudinsky 
v. Evans, 167 P. 562, 85 Or. 548. (2) 
Lord L. § 180, authorizing judgment 
for or against one or more of sev- 
eral plaintiffs or defendants, does 
not allow of verdict and judgment 
in different amounts against defend- 
ants, sued as joint tort-feasors. 
eee ss v. Evans, 167 P. 562, 85 

Irs 8. 


{i] In Bhode Island (1) the text 
rule obtains. Gonsalves v. Baptiste, 
133 A. 4389; Gonsalves v. Baptiste, 
122A. 3405) 45 Ris 865. Vouneamve 
Aylesworth, 86 A. 555, 35 R.I. 259. 
(2) Under Workmen’s Compensation 
Act art 5 § 9, as added by L. (1915) 
c 1268 § 1, the better practice, when 
liability insurer company is joined 
with insured as defendant in a per- 
sonal injury suit, is to direct spe- 
cial finding against insurer for the 
amount of its liability on the policy 
and one against insured for the full 
amount of damages, if they exceed 
amount of policy, but, if not, and 
both defendants are found liable, a 
general verdict against both is suffi- 
cient and the case will be remitted 
for judgment on the verdict as re- 
turned against insured, and on the 
verdict, as reduced by remittitur of 
excess, against insurer. Bell v. 
Weiner, 129 A. 339, 46 R.I. 478. 


Ci] In South Carolina (1) in cas- 
es of actual, personal, joint torts, 
such as joint trespasses or assaults, 
the jury may apportion the damages 
between joint tort-feasors (Rhame v. 
City of Sumter, 101 S.E. 832, 113 S. 
C.) 1513- Bevin ve Linguard, 33SiCab: 
503, 2 Am.D. 684; Whitaker v. Eng- 
lish, 1 S.C.L. 15; White v. M’Neily, 1 
S$.C.L. 11. See Smith v. Singleton, 27 
S.C.L. 184, 39 Am.D. 122 [recogniz- 
ing the rule)), (2) and a verdict 
against each defendant for a certain 
sum requires each defendant to pay 
the named sum (Rhame y. City of 
Sumter, supra). (3) A separate ver- 
dict as to punitive damages may be 
rendered against master and servant 
for servant’s willful act. Johnson v. 
Atlantic Coast Line R: Co., 140 S.E. 
443, 142 S.C. 125. (4) An award of 
greater punitive damages against one 
defendant than against the other does 
not invalidate the verdict. Freder- 
icks v. Commercial Credit Co., 143 S. 
BE. 179, 145 S.C. 380; Johnson v. At- 
lantic Coast Line R. Co., 140 S.E. 448, 
142 S.C. 125. (5) But such power to 
apportion damages is limited to such 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sustained, not who ought to pay them.®* Diserim- 
ination according to the relative enormity of the 
acts of each is not permitted.®® Should the jury 
assess different amounts it has been held that plain- 
tiff should have judgment against all convicted for 
the largest sum found against any one of them,®°® 
for where no punitive damages are claimed, plain- 
tiff is entitled to a joint verdict for what the most 
culpable ought to pay.®t The judge may question 
the jury as to a verdict apparently apportioning 
damages and, upon finding that the jury intended 
a joint verdict for the total amount, enter judgment 
for that sum.®* A several verdict against defendants 
alleged to be joint tort-feasors is not error as to 
a defendant who filed a separate plea,®°? as this 
is responsive to his separate plea.6* <A verdict 
against joint defendants for a total sum and appor- 
tioning that sum between defendants will not sus- 
tain a joint judgment against both defendants for 
the, total sum.*®° Where some of defendants in a 
single suit are liable only for compensatory dam- 
ages, a recovery cannot be had for a greater amount. 
The injured party in one and the same judgment can- 
not get compensatory damages against some of the 
parties and punitive damages against the others.®® 
Where all of defendants were actuated by malice, 
all will be liable for both actual and exemplary 


cases where both defendants actually 65. 
participate in the injury, and the 
rule does not apply to cases where one [al] 
defendant is liable constructively be- 
cause the other is; for example, the 
jury cannot apportion damages, in 
an action for slanderous remarks of 
.a station agent, between the railway, 
as employer, and the station agent. 
Jenkins v. Southern Ry. Co., 125 S8.E. 


TRIAL 


Rathbone v. 
Ry., 154 N.W. 148, 187 Mich. 586. 


Ylustration.—A 
against two defendants for ten thou- 
sand dollars, one to pay six thousand 
dollars and the other 
dollars, will not sustain a joint judg- 
ment against both defendants for ten 
thousand dollars. 


troit United Ry., 154 N.W. 1438, 187 
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damages.°7 


Apportionment as to cause of damage. If the evi- 
dence shows concurring causes producing an ag- 
gregate loss, and it appears that defendant was 
not responsible for one or more causes producing a 
substantial part of the loss, the jury cannot arbi- 
trarily apportion a part of the proved damages to 
the causes for which defendant is responsible.®® 


Apportionment among plaintiffs. Under a stat- 
ute requiring the jury to apportion damages among 
plaintiffs, it has been held that failure of the jury 
so to apportion the damages, when not prejudicial 
to defendant, is no ground for reversal as error to 
defendant,®® and that if the total amount of dam- 
ages awarded in a death action is not excessive, de- 
fendant cannot complain that the amounts awarded 
to the different plaintiffs in the alg of 
the damages are excessive.”° 


[§ 888] 10. Surplusage. Verdicts are te have rea- 
sonable intendment, and surplusage or immaterial 


‘findings may be rejected in construing them.7! Thus, 


if the verdict finds the issue and something more, 
the latter part of the finding will be rejected as 
surplusage, and judgment rendered independent of 
the unnecessary matter, there being nothing to show 
that the jury reasoned falsely.72 It is not fatal 


Detroit United] R. Co. v. Butler, 60 S.E. 1087, 4 Ga. 


App. 191 

Ill.—O’Brien v. Palmer, 49 Ill. 72; 
Warfield v. Patterson, 135 I1].App. 
307. 


Ind.—Dunlop vy. Hayden, 


verdict 


four thousand 29 Ina. 


2 oF is Pe State Bank of ee 
a cahonbiny aie haere Hall, 148 N.E. 486, 83 Ind. 


Ind.T.—Wilson v. Durant, 42 S.W. 
282, 1 Ind.T. 532. 


912, 130 S.C. 180. Mich. 586. 
58. Halsey v. Woodruff, 9 Pick.| 66. Hoxsie v. Nodine, 61 C.C.A. 
(Mass.) 555. 223, 123 F. 379; Weir v. McEwan, 
59. Hunter vy. Wakefield, 25 S.B.|109 A. 355, 94 N.J.Law 92; Krug v. 
347, 97 Ga. 543, 54 Am.S.R. 438; Mc-] Pitass, 56 N.E. 526, 162 N.Y. 154, 76 
Calla v. Shaw, 72 Ga. 458; Carney v.| Am.S.R. 317 [rearg den 163 N.Y. 600, 


Reed, 11 Ind. 417; Westfield Gas, etc., 
Co. v. Abernathy, 35 N.E. 399, 8 Ind. 
App. 73; Irvin v. Fowler, 28 N.Y.Su- 
per. 482; Hill v. Goodchild, 5 Burr. 
2790, 98 Reprint 465. 


G0.> Beal vy. Pinch) 1b Ney. 128579 
How.Pr. 385. 
[a] Verdict for “$350 each” is a 


sufficient verdict for three hundred 
and fifty dollars. Winters v. Brook- 
Iyvn & Queens Transit Corp., 260 N. 
Ye.) 1615 

61. Huddleston v. West Bellevue, 
Avec O0 thd. Pax tO; 


62. Tennessee’ Cent. R. Co. v. 
Vanhoy, 226 S.E. 225, 143 Tenn. 312. 


[a] IUustration.—In an action for 
the death of plaintiff’s wife, killed 
while riding in an automobile which 
was struck by a train, where the jury 
first reported that they found in fa- 
vor of plaintiff and assessed five 
thousand dollars damages against the 
railroad company and five thousand 
dollars against the estate of the driv- 
er of the automobile, it was not error 
for the court to instruct that a joint 
verdict must be rendered, and, when 
the foreman, in response to questions, 
stated that it was for plaintiff for 
ten thousand dollars, to enter judg- 
ment on such verdict, neither defend- 
ant objecting to the receiving of the 
verdict or requesting the jury be 
polled. Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 225, 143 Tenn. 312. 


68. Hooks v. Vet, 192 F. 314, 113 
C.C.A. 526. 


64. Hooks v. Vet, supra. 


57 N.E. 1114); 
133 A. 439. 


67. Reizenstein vy. 
588, 104 Iowa 287. 

68. Knowlton vy. Chicago & N. W. 
Ry. Co., 181 N.W. 858, 115 Minn. 71. 

69. Jefferson, etc., R. Co. v. Woods, 
(Tex.Civ.App.) 64 S.W. 830. 

70. Missouri, etce., R. Co. v. Mc- 
Fe 109 S.W. 1104, 50 Tex.Civ.App. 


Gonsalves v. Baptiste, 


Clark, 73 N.W. 


71. Monk-Sloan 
Quitman Oil Co., 


Supply Co. 

73 S.E. 522, 10 Ga. 
App. 390; Tifton, T. & G. Ry. Co. v. 
Butler, 60 S.E. 1087, 4 Ga.App. 191; 
Rathbone v. Detroit United Ry., 154 
N.W. 143, 187 Mich. 586 [quot Cye) 
Bino v. Veenhuizen, 250 P. 450, 14 
Wash. 18, 49 A.L.R. 1297. 

72. U.S.—Patterson v. U. S., 4 L. 
Ed. 224, 2 Wheat.- 221; Turner v. 
Standard Ice & Fuel Co., 292 F. 38. 

Cal.—Pierce v. Schaden, 62 Cal. 
283; Marquard v. Wheeler, 52 Cal. 


ata McLaughlin v. Kelly, 22 Cal. 
Colo.—Howard yv. Mitchell, 146 P. 


486, 27 Colo.App. 45. 
Ga.—Huxford v. Southern Pine Co., 


52 S.H.° 439, 124 Ga. 181; Strick- 
land v. Hutchinson, 51 S.B.. 348, 
1239),Gas Soo me North es ete... (Ste ths 
COlEVa Crayton sed 2 HSSBN 98:07) n8'6) oe Gan 


499; Hudson vy. Harkins, 4 S.E. 682, 
79 Ga. 274; Knapp v. Harris, 60 Ga. 
398; King v. Dobbs, 118 S.E. 428, 30 
Ga.App. 441; Geer v. Thompson, 4 
Ga.App. 756, 62 S.EH. 500; Tifton, etce., 


Ky.—Louisville, ete, R. Co. v. 
Chandler, 70 S.W. 666, "24 Ky.L. 998, 
72 S.W. 805, 24 Ky.L. 20353 Tuley v. 
Mauzey, 4 B.Mon. 5. 


La.—Peytavin v. Winter, 6 La. 553. 
Md.—Gover v. Turner, 28 Md. 600. 
Mares e Dagon v. Callender, 6 Mass. 


Mich.—Robertson & Wilson Seale & 
Supply Co. v. Richman, 180 N.W. 470, 
212 Mich. 334; Rawson vy. McElvain, 
13 N.W. 5138, 49 Mich. 194. 

Miss.—Hines vy. Lockhart, 105 So. 
449; Thornton v. Lucas, 29 So. 400; 
Windham y. Williams, 27 Miss. 313; 
Longacre v. State, 3 Miss. 637. 

Mo.—Smith v. Means, 155 S.W. 454, 
170 Mo.App. 158; Lafferty v. Hilliker, 
81 So. 910, 109 Mo.App. 56; Kearney 
v. Wurdeman, 33 Mo.App. 447; Poul- 
son v. Collier, 18 Mo.App. 583. 

Mont.—Frank v. Symons, 88 P. 561, 
35 Mont. 56. 


Neb.—First Nat. Bank v. Amiot, 188 
N.W. 188, 108 Neb. 644; McEldon v. 
aie a 93 N.W. 938, 4 Neb. (Unoff.) 

Nev.—Gregory v. Frothingham, 1 
Nev. 253. 


N.Y.—Briggs v. Hilton, 3 N.E. 51, 
SOR INGYS sbiige 52) Amur. 63. 
Nh a mae a v. Douglass, 28 N.C. 
N.D.—Halpern v. National Fire Ins. 
Co. of Hartford, Conn., 216 N.W. 209, 
56 IN. DD? 11'6, 
Ohio.—Lehrer y. 
20 OhioN.P.N.S. 481 
Pa.—Pittsburgh v. McKnight, 91 
Pa. 202; Bickham v. Smith, 62 Pa. 45; 
Leineweaver Vv. Stoever, 17 Serg.&R- 
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that the verdict is not technically accurate if the 
court can see how it should be corrected after re- 
jecting the surplusage.’* Among other matters" 
which it has been held may be disregarded as 
surplusage are: <A caption to the verdict nam- 
ing the parties is surplusage,7> an award of puni- 
tive damages where only actual damages are re- 
coverable,*® an unwarranted apportionment of dam- 
ages among plaintiffs,’7 an apportionment of dam- 
ages between defendants,’® an award concerning 
costs,“° an award of attorneys’ fees,*° a declara- 
tion that the recovery is to be “in gold, S81 an un- 
warranted provision that defendant “could pay the 
damages in installments,*? a finding for defend- 
ant with the addition of the words “not guilty,’*? 
in a trial in a city court, a stipulation that a note 
be “properly canceled” which is beyond the juris- 
diction of that court,** or a finding against a strang- 
er to the record for part of the recovery.6> A 
recommendation appended to the verdict that plain- 
tiff donate the amount recoyered to the Red Cross,$°® 
or that defendants recognize a moral obligation to 
compensate plaintiffs? or for defendant to assist 
plaintiff’s family,*® or that one of defendant’s em- 
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ployees be censured,*® may be disregarded as sur- 
plusage. <A verdict will not be invalidated merely 
because the jury, through their foreman, imme- 
diately after the rendition of the verdict expressed 
their opinion as to the merits of the case, such opin- 
ion not being at variance with the verdict,®° or, 
the cause being submitted to the jury on special is- 
sues alone, they return a general verdict there- 
with,®? or totaled the amount due after finding 
separately on each cause of action,®? and so much 
of the verdict as relates to facts admitted by the 
pleadings may be stricken out.°? | Superadded 
words may be disregarded as surplusage only when 
they are meaningless.°* No part of the verdict, no 
matter how erroneous on its face, which is essential 
to make the finding responsive to the issues can be 
stricken out as surplusage,®®. nor can part of the 
verdict be so stricken out if the verdict is ambigu- 
ous.°° 


[§ 889] 11. Disregard of Instructions.°7 Proper 
instructions to the jury constitute the law of the 
case, and the jury are bound te follow them in mak- 
ing up their verdict.°® If they fail to conform to 


[$§ 888-889 


297; Duane v..Simmons, 4 Yeates 441; 
Smullin v. Harenski, (Super.) 162 A. 
319; Miner v. Booz, 6 Kulp 373. 

S.C.—Massey vy. Duren, 7 S.C. 310. 

Va.—Roane v. Drummond, 6 Rand. 
(27 Va.) 182; Wells v. Garland, 2 Va. 
Gas. 47. 

W.Va. 
opment & Gas Co., 145 S.E. 165, 106 
W.Va. 155; Martin v. Ohio River R. 
Co., 16 S.B. 589, 37 W.Va. 349. 

Wis.—Parkinson v. McQuaid, 11 N. 
W. 682, 54 Wis. 473; Jolly v. Single, 
16 Wis. 280. 

Ont.—Sheridan v. Pigeon, 10 Ont. 
632. 

[a] TIllustration.—An addition to 
the verdict that defendant did not act 
with an improper motive may be dis- 
regarded as surplusage, motive not 


being an issue in the case. Dunlop v. 
Hayden, 29 Ind. 303. 

[b] Recovery “and 10%.”—In 
verdict granting plaintiff ‘'$500 ane 


10%” but not indicating what the ten 
per cent was for, the “and 10%” was 
properly considered as surplusage. 
Doty v. Western & Southern Life Ins. 
Co., 16 S.W.(2d) 712, 223 Mo.App. 360. 

Conformity of a Eels to verdict 
see Judgments §§ 106-11 


73. Ashton v. Touhey, Bee Mass. 
6. 


74. See cases supra note 72. 


75. Rogers v. Overton, 87 Ind. 410. 


76. Martin Vv. Cambas, 293° P. 602, 
LAs Or, 25. 

77, Pennsylvania R. Co. v. Logans- 
port Loan & Trust Co., 29 F.(2d) 1; 
Gulf) Ciss. BH RyCo. v. Carpenter, 
(Tex.Ciy.App.) 201 S.W. 270 [cert den 
29 S.Ct, 1492, 250 U.S. 641, 63 L.bd: 
1185]. 

78. Ind.—lLake Erie & W. R. Co, 
Ve Halleck, 136) NiE 39, 73. IndwApp. 
495. 

Kan.—Hall vy. McClure, 212 P. 875, 
iio Kania, 100) AUR = 182. 

Minn.—Begin v. Liederback Bus 
Co., 208 N.W. 546, 167 Minn. 84. 

Mo.—Buttron v. Bridell, 129 S.W. 
12, 228 Mo. 622. 

N.Y.—Klepper v. Seymour House 
Corporation of Ogdensburg, 158 N.E. 
29, 246 N.Y. 85, 62 A.L.R. 955. 


Ohio.—George B. Scrambling Co. v. 
Tennant Drug Co., 158 N.E. 282, 25 
OhioApp. 197; Cincinnati Traction Co. 
v. Cochran, 153 N.E. 116, 20 OhioApp. 
108; Cincinnati Traction Co. vy. Story, 
19 OhioApp. 370. 

Okl.—Central Petroleum Co. v. 
Lewis, 224 P. “186, 98 Okl. 26. 

Wash.—Lindsey v. Elkins, 283 P. 
447, 154 Wash. 588; Pearson v. Ar- 
lis tong OOclemC.Or, at Som sree DIO) seme 
Wash. 14 

79.. Cal.—Electric Imp. Co. v. San 
Jose &) Si CG. R. €o;, BL BP. 455. 

Ga.—Southern R. Co. v. Oliver, 58 
S.B. 244, 1 Ga.App. 734. 

Ky.—Parsley v. Parsley, 6 S.W.(2d) 
234, 224 Ky. 254; Wolfinbarger v. 
stanton, 295 S.W. 467, 220 Ky. 451; 


lykins hv, elamricks eab3i7 TSlWie BS8b2) 
144 Ky. 80. 

Mass.—Lineoln v. Hapgood, 11 
Mass. 350. 


Minn.—Coit v. Waples, 1 Minn. 134. 


Mo.—State v. Knight, 46 Mo. 83; 
Hancock v. Buckley, 18 Mo.App. 459. 


Neb.—State v. Beall, 67 N.W. 868, 
48 Neb. 817. 


ie arcgee se! Vee@ochran’ 14if.. Neils 


Utah.—Bunce vy. 
Utah 74. 


W.Va.—Blair-Parke Coal & Coke 
Co. v. Fiedler-Davis Fuel Co., 127 S.E. 
Sly 98a Wa Vidinailas 


[a] Werdict for defendant for six 
cents damages and six cents costs 
will be considered a general verdict 
for defendant. Goodenow v. Travis, 


Pace, 210 P. 984, 61 


38 Johns. (N.Y.) ‘427. 

80. Roman v. King, (Mo.App.) 268 
S.w. 414. 

81. Chambers v. Walker, 42 Ala. 
445, 


82. Waldron vy. Hlfros, (Sask.) 70 
Dom.LiR. 726. 

83. Wilson v. McCarty, 13 
920, 156 Towa 660; Hanson y. Kendt. 
146 P. 1190, 94 Kan. 310. But see 
Williamson v. Bunkers, 161 N.W. 449, 
179 Iowa 485 (holding that, where a 
new trial had been granted because of 
disregard of instructions by jury, the 
inclusion of the words ‘not guilty” 
in the verdict tended strongly to show 


N.W. 


that the jury were responding to the 
argument of counsel rather than the 
issues submitted to them by the 
court). 


84. Davis & Co. v. Preston, 76 S.E. 
766, 12 Ga.App. 65. 


85. Louisville & N. R. Co. v. King, 
80 So. 490, 119 Miss. 79. 


26. Robyn v. White, 189 N.W. 577, 
153 Minn. 76. 


87. Zolkover v. Pacific Electric 
Ry. Co.) 254 P."'926, 81 -CalvApps 772. 

8s. Willey v. Alaska Packers’ 
ee 238 P. 1087, 73 Cal.App. 605. 


Rettig v. John E. Moore Co., 
154 NYS. 124, 90 Mise. 664. 


90. Wallis v. Bazet, 34 La.Ann. 131. 


91. Dunlap v. Raywood Rice Ca- 
nal, etc.,s Co.; 95 +S. W. 143, 48-'Tex.Civ. 
App. 269; Gower v. Lusse, 16 Ont. 88. 

92. Miller v. Drainage Dist. No. 1 
in Richardson County, 199 N.W. 28, 
112 Neb. 206; Kansas City, M. & O. Ry. 
Co. of Texas v. ESR eo & Wilki- 
son; \((Tex:CivApp:)) 164 Sswi. s 1089 
[quot Cye]. 

93. Coit. v. Waples, 1 Minn. 134. 


94. Fraser v. Jarrett, 112 S.E. 487, 
153 Ga. 441. 


[a] Illustration.—Where a, pur- 
chaser, suing for specific performance 
of a contract for the sale of an apart- 
ment house, prayed for rents from a 
specified date, and asked a receiver, 
and the verdict awarded rents, less 
operating expenses, the provision as 
to operating expenses could not be 
rejected as surplusage, as plaintiff 
must have intended the net, and not 
the gross, rents. Fraser v. Jarrett, 
112 S.B. 487, 158 Ga. 441. 

$5. Henry v. Cockcroft, 80 So. 313, 
76 Fla. 582; McNairy v. Gathings, 57 
Miss. 215. 

96. Richardson v. Noble, 107 N.W. 
274, ee Mich. 546; Donahue v. Wip- 
pert, 28 N.Y.S. 495, 7 Misc. 506. 

97. As ground for new trial see 
New Trial § 135. 


Effect of jury’s failure to rotate 
verdict directed see supra § 455. 

98. Conn.—Farguet v. De Senti, 
148 A. 1389, 110 Conn. 367. 

Ill.—Thompson vy. Russell, 196 Ill. 
App. 593. 


For later cases, developments and changes in the law see Annotations, same title and section nuyAbet! 
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this rule prescribed by law for their conduct, the 
court may refuse to receive the verdict,®® and where 


the verdict is clearly contrary to 
given it may be set aside. 
be considered as a whole;? 


lated paragraph.® 


UO rr Sa v. Bitler, (App.) 177 


N.E 

Iowa.—Love v. Ft. Dodge, D. M. & 
Ske oO, 224 SNOW. (86s 207 Towa 
1278; Eggert v. Templeton, 85 N.W. 
19, 113 Iowa 266. See Pierce v. Chi- 
eago Northwestern Ry. Co., 157 N.W. 
141, 164 N.W. 182, 180 Iowa 1385 (rec- 
ognizing the rule). 

Ky.—Cooper v. Girdler, 39 S.W.(2d) 
1009, 239 Ky. 565. 

Mo.—Connelly v. Illinois Cent. R. 
Co., 97 S.W. 616, 120 Mo.App. 652. 


Mont.—Lynes v. Northern Pac. Ry. 
Go, 111 PP. 84, 43 Mont. 317) Ann.Cas, 
1912C 183. 

Neb.—Union State Bank v. Hutton, 
87 N.W. 533, 62 Neb. 664; World Mut. 
Ben. Assoc. v. Worthing, 81 N.W. 620, 
59 Neb. 587. 

N.J.—Cikatz v. Milwid, 138 A. 305, 
5 N.J.Mise. 768. 

N.Y.—Truloeck v. Kings County Iron 
Foundry, 215 N.Y.S. 587, 216 App.Div. 
439; Lang v. Interborough Rapid 
iransit, ©o., L8siN; Vos. 0, 193) App. 
Div. 56; Bluemner v. Garvin, 104 N. 
Y.S. 1009, 120 App.Div. 29; Van Al- 
stine v. Standard Light, etc., Co., 101 


N.Y.S. 696, 116 App.Div. 100; Paine 
v. Geneva,. ete., Traction Co., 101 N. 
Y.S.° 204, 115 App!Div. 729; Hessel- 


grave v. Butler Bros. Constr. Co., 101 
N.Y.S. 103 

Ohio.—Pennsylvania Co. v. Wasson, 
3 OhioApp. 458, 21 OhioCir.Ct.N.S. 
481. 


S.C.—Burnette v. Augusta Coca-Cola 
Bottling Co., 154 S.E. 645, 157 S.C. 359. 

Tex.—Morgan v. Maunders, (Civ. 
App.) 37 S.W.(2d) 791. 

Va.—Standard Dredging Co. v. Bar- 
nalla, 163 S.E. 367; Buchanan v. Nor- 
folk Southern R. Co., 142 S.E. 405, 150 
Wa. 17. 


99. Ala.—McShan v. Kilpatrick, 
110 So. 281, 215 Ala. 185; Copeland v. 
Benson Hardware Co., 131 So. 1, 24 
Ala Apps, 127. 

Cal.—Redo y Cia v. First Nat. Bank, 
252 P. 587, 200 Cal. 161. 

Kan.—Abmeyer v. German-Ameri- 
can State Bank, 179 P. 368, 102 Kan. 
356; Atchison, etc., R. Co. v. Schroll, 
92) Ps 596, 76. Kan. 572. 

Ky.—Fix v. Button, 181 S.W. 174, 
167. Ky. 621. 

N.J.—Di Bennedetto v. Friedman, 
102 N.J.Law 161, 130 A. 539. 

Pa.—Newell v. Wilgus, 11 A. 365, 8 
Pa.Cas. 535; Leaf Co. v. Forge Co., 
29 Pa.Dist. 93. 

Tex.—Hill v. Hanan & Son, 
App.) 146 S.W. 648. 

1. Ill.—Dickson v. George B. Swift 
Co., 87 N.E. 59, 238 Ill. 62; Boske v. 
Collopy, 86 Ill.App. 268. 

Ind. a ee v. Bitler, (App.) 177 
N.E. 345. 

Iowa.—Thompson v. National Cable 
& Mfg. Co., 141 N.W. 912, 160 Iowa 
403; Smouse v. Iowa State Traveling 
Men’s Assoc., 92 N.W. 53, 118 Iowa 
436; Bokemper v. Hazen, 64 N.W. 773, 
96 Iowa 221; Limburg v. German F. 
Ins. Co., 57 N.W. 626, 90 Iowa 709, 48 
Am.S.R. 468, 23 L.R.A. 99; Musser v. 
Maynard, 12 N.W. 750, 59 Iowa 11; 


(Civ. 


The instructions should 
consequently, a ver- 
dict which does not disregard an instruction when 
interpreted with the entire charge will not be set 
aside because it appears inconsistent with an iso- 
A verdict is not contrary to the 


‘App.Div. 
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the instructions 


sarily show that 
instructions. °® 


Savery v. Busick, 11 Iowa 487. 

Kan.—Winston yv. McKnab, 4 P.(2d) 
401, 1384 Kan. 75; Dodson. v. Moran, 
168 P. 841, 101 Kan. 592; Union Pac. 
R. Co. v.* Hutchinson, 19) P.. 93125740 
Kan: bls. Ryan: v.. Ludor). 2. P. 197, 3h 
Kan. 866; Frankhouser v. Neally, 57 
P. 980, 8 Kan.App. 822. 

Ky.—Cooper v. Girdler, 39 S.W.(2d) 
1009, 239 Ky. 565; Farmers’ Bank & 
eee Co. v. Harding: 272) SOW: 34209 

Ky. 3; Krieger v. Standard Printing 
Co., 231 S.W. 27, 191 Ky. 552; Border- 
land Coal Co. v. Miller, 201 ‘S.W. 299, 
£U9 Tey. 69 er J. I. Case Threshing 
Mach. Co. v. Mattingly, 134 S.W. 1131, 
142 Ky. 581. 

Minn.—wWillett v. Seerup, 186 N.W. 
225, 151 Minn. 105. 

Mo.—Busse v. White, 274 S.W. 1046; 
Barber v. McDonald, (App.) 245 S.W. 
357; Champ Spring Co. v. B. Roth 
Tool Co., 77 S.W. 344, 103 Mo.App. 
103; Wehringer v. Ahlemeyer, 23 Mo. 
App. 277. 

Mont.—Le Claire v. School Dist. 
No. 28, 240 P. 391, 74 Mont. 385. 

Neb.—King v. Day, 163 N.W. 150, 
101 Neb. 346; Strong v. Eggert, 99 N. 
W. 647, 71 Neb. 813. 

N.J.—Rubel v. Weiss, 146 A. 42, 7 
N.J.Mise. 447. 


N.Y.—Benjamin v. Tupper Lake, 97 
N.Y.S. 512, 110 App.Div. 426. 

Ohio.—Howard vy. Brower, 37 Ohio 
St. 402. 

Okl.—Alexander Drug Co. v. Whit- 
aker, 293 P. 264, 146 Okl. 61. 


Or.—Tou Velle v.. Farm Bureau Co- 
Opaatixeny, 229 NP ks lL Ormco 

S.C.—Bouknight vy. Lester, 112 S.E. 
274, 119 S.C. 466. 

S.D.—Drew v. Watertown Fire Ins. 
Co., 61 N.W. 34, 6 S.D. 335. 

Tex.—Olguin v. Apodaca, (Commn. 
App.) 228 S.W. 166 [rev (Civ.App.) 
202 S.W. 367]; Houssels v. Pitts, (Civ. 
App.) 52 S.W. 588; Wilkinson v. Wal- 
lis, 1 Tex.App.Civ.Cas. § 688. 

Wash.—Daigle v. Rudebeck, 282 P. 
827, 154 Wash. 536. 

But see Floyd v. Ricks, 11 Ark. 451 
(holding that the failure of the jury 
to follow the instructions of the court 
is not good ground of objection). 

[a] Verdicts held contrary to 
charge.—Morgan & Wright v. Sut- 
live Bros., 126 N.W. 175, 148 Iowa 
318; Breymann vy. Morris Cummings 
Dredging Co., 195 N.Y.S. 441, 202 
App.Div. 464; Brandorff v. Rodgers 
&; Hagerty, Ince.,, 186. NcY.Ss.317, 195 
396; Shalata v. Rodgers, 178 
N.Y.S. 494, 189 App.Div. 228; Hoyt v. 
Long, Island R. Co. 162 ,N.Y.S.. 792; 
176 App.Div. 371; Thompson v. Unit- 
ed Traction. Co., 1382 N.Y.S. 241, 147 
App.Div. 392; Baker, Evans & Co. v. 
Navy Knitting Mills, 188 N.Y.S. 369. 


[b] Verdict contrary to law.—(1) 
Ordinarily a verdict is contrary to 
law where it is returned in disobedi- 
ence or disregard of the court’s in- 
structions. Myers v. Hubbard, 194 
P. 433, 80 Okl. 97; Norman v. Lam- 
bert, 1675 PP: 213, 664 Ok.“ 2385, 1¢2)) 
When the condition of the evidence 
is such the jury may not find other- 
wise than in accordance with the 
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instructions where there is evidence on which un- 
der the instructions given the jury is authorized to 
find the verdict returned,* notwithstanding the judge 
expressed dissatisfaction at the method of proof 
when he submitted the issue.® 
for plaintiff for much less than the amount of relief 
demanded on an unliquidated claim does not neces- 


A general verdict 


the jury did not follow the court’s 


theory of the instructions, a verdict 
finding otherwise is contrary to law. 
Melzner v. Raven Copper Co., 132 P. 
552, 47 Mont. 351; Previsich v. Butte 
cule Ry. Co. 13% P25) Ae Mone: 


2 See supra §§ 747-762. 


3. Prediger v. Lincoln Traction 
Co., 149 N.W. 775, 97 Neb. 315. 


4 Ark.~—Britt v. Aylett, 52 Am.D. 
282, 11 Ark. 475. 


Iowa.—Fletcher v. Ketcham, 176 N. 
W. 245, 188 Iowa 340; Neola Elevator 
Co. v. Kruckman, 171 N.W. 743, 185 
Iowa 1254; Hablichtel v. Yambert, 
39 N.W. 877, 75 Iowa 539. 

‘Mont.—Rumsey v. Spratt, 255 P. 5, 
79 Mont. 158; Weir v. Ryan, 218 -P. 
947, 68 Mont. 336; Melzner v. Raven 
Copper Co., 182 P. 552, 47 Mont. 351; 
Pelican v. Mutual Life Ins. Co. of 
New York, 119 P. 778, 44 Mont. 277. 


Neb.—Peden vy. Platte Valley Farm 
& Cattle Co., 139 N.W. 1012, 93 Neb. 
141; Brennan-Love Co. y. McIntosh, 
87 N.W. 827, 62 Neb. 522; Bonawitz v. 
Ci Necgeak 2 Neb. (Unoff.) 534, 89 N.W. 

Okl.—Schwarze v. New Amsterdam 
Casualty Co. of Maryland, 275 P. 640, 
136 Okl. 51. 

Tex.—Evansich v. Gulf, ete., R. Co., 
61 Tex. 24. 

Wyo.—Stoner v. Mau, 72 P. 193, 73 
P. 548, 11 Wyo. 366. 


[a] Record held not to warrant 
finding verdict perverse.—Riff v-. 
pe epueh Rys. Co., 148 A. 102, 298 

ae : 


[b] Verdicts held not contrary to 
instructions.—Union Pac. R. Co. v.- 
Hadley, 38 S.Ct. 318, 246 U.S. 330, 62 
L.Ed. 751 [aff 156 N.w. 765, 99 Neb. 
349]; Birmingham Fuel Co. v. Taylor, 
81 So. 630, 202 Ala. 674; Portland 
Cracker Co. v. Murphy, 63 P. 70, 130 
Cal. 649; Mullen v. Griffin, 154 P. 90, 
60 Colo. 464; Citizens’ & Southern 
Bank v. Seigler, 146 S.E. 485, 167 Ga. 
657; Love v. Ft. Dodge, D. M. & S. 
R. Co., 224 N.W. 815, 207 Iowa 1278; 
Cheney v. Stevens, 155 N.W. 248, 173 
Iowa 288; Lunger v. Colhouer, 286 
P. 203, 1380 Kan. 385; Anderson v. 
Knights and Ladies of Security, 168 
P. 842, 101 Kan. 596; Tharp v. Elbert 
Coal & Teaming Co., 11 S.W.(2d) 93, 


226 Ky. 421; Koenig v. Truscott Boat 
Mfe’. Co., 1385 S.W. 514, 155 Mo.App. 
685; Pollard v. Oregon Short Line 


(Mont.) 11 P.(2d) 271; O’Brien 
v. Staiger, 126 A. 319, 2 N.J.Mise. 994 
[aff 129 A. 485, 101 N.J.Law 526]; 
Stefano Berizzi Co. v. Raw Silk Trad- 
ing Co., 212) N.Y.S. 20,. 214, App. Div. 
205; Brooks vy. Suncrest Lumber Co., 
138 S.HE. 582, .194 N.C. 141; Howard 
v. Southwestern Mortg. Co., 226 P. 
80;,,102 -OKl. 62: St. Tous’ & (SS Beers 
Co. v.. Williams, 155 P. 249, 55 -Okl. 
6825); sSouthern | Cotton Oil Cow: 
Batesburg Cotton Oil Co., 82 S.E. 985, 
SS .S.C.U7L:. Norfolk GW iskwe Con we 
White, (Va.) 163 S.B. 530; Norfolk & 
W. Ry. Co. v.. White, (Va.) 160 S.E. 
218. 


Een Ors 


5. Roddey Automobile Co. v. Keen- 
anj) 86 ¥S.B:423, LOIS: Cy 507 

6. Hunter v. Wm. M. Roylance Co., 
143 P. 140, 45 Utah 135. 
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Incorrect instructions. 


was submitted to the jury.® 


7 U.S.—American R. Co. of Porto 
Rico v. Santiago, 9 F:(2d) 753. But 
see Lazier Gas Engine Co. v. Du Bois, 
130 F. 834, 65 C.C.A. 172 (holding that 
the verdict would have been just and 
right had proper instructions been 
given and it would be a sacrifice of 
justice for no good purpose to set 
aside such a verdict on the ground 
that the jury had disregarded the in- 
yan. of the court in rendering 
it). 

Ala.—City of Decatur v. Finley, 127 
So. 518, 221 Ala. 101; Standard Oil 
Co. v. Humphries, 88 So. 855, 205 Ala. 


529; Penticost v. Massey, 81 So. 637, 
202° Ala. 68is “Salterev.) Turner, 130 
So. 163, 24 Ala.App. 67. See Cope- 


land vy. Benson Hardware Co., 131 So. 
1, 24 Ala.App. 127 (recognizing the 
rule). 
Ariz.—Pacifie Gas & Electric Co. v. 
Almanzo, 198 P. 457, 22 Ariz. 431. 
Iowa.—Pfannebecker v. Chicago, R. 
I. & P. Ry. Co., 226 N.W. 161, 208 Iowa 


752; Tibbals v. Sanborn, 191 NSW. 
799, 195 fowa 172; Collinson v. Cut- 
fer) 470 NW. 4205-186, lowa’ ¥276% 


Erickson v. Maple Block Coal Co., 167 
N.W. 105, 183 Iowa 1292; Seevers v. 
Cleveland Coal Co., 138 N.W. 793, 158 
Iowa 574, Ann.Cas.1915D 188; Demp- 
sey v. City of Dubuque, 132 N.W. 758, 
150 Iowa 260; Bowell v. Draper, 129 
N.W. 54, 149 Iowa 725; White v. Chi- 
cago & N. W. R. Co., 124 N.W. 162, 126 
N.W. 119, 145 Iowa 389; Kimball 
Bros. Co. v. Citizens’ Gas & Electric 
Co., 118 N.W. 891, 141 Iowa 632; Way 
v. Chicago, etce., R. Co., 35 N.W. 525, 
73 Iowa 463; Reynolds v. Keokuk, 34 
INV eel Oi sae LONV a) Bronte ELAS bs V7, 
Pearce, 8 N.W. 682, 58 Iowa 579, 12 
N.W. 597, 43 Am.R. 125; Jewett v. 
Smart, 11 Iowa 505. 


Kan.—Dodson v. Moran, 168 P. 841, 
101 Kan. 592; Kansas City, etc., R. Co. 
v. Furst, 45 P. 128, 3 Kan.App. 265. 


Ky.—Louisville & N. R. Co. v. Mun- 
wey, 17 S.W.(2d) 422, 229 Ky. 538; 
Myers v. Cassity, 272 S.W. 718, 209 
Ky. 315; Barney v. Jolly Hoop Co., 
USS Save LOO4 172) Ky. 995 St. Paul 
Fire & Marine Ins. Co. of St. Paul, 
Minn., v. Kendle, 173 S.W. 373, 163 Ky. 
146 [reh den 176 S.W. 368, 165 Ky. 
122]; Louisville & I. R. Co. v. Roem- 
mele, 162 S.W. 547, 157 Ky. 84. But 
sea Armstrong’s Administrator y. 
Keith, 3 J.J.Marsh. 153 (holding that 
a new trial should not be granted be- 
cause the jury disregarded erroneous 
instructions). 


Mo.—Barber v. McDonald, (App.) 
245 S.W. 357; Burrel Collins Brok- 
erage Co. v. Hines, 230 S.W. 371, 206 
Mo.App. 669. 

Mont.—Thornton vy. Wallace, 277 P. 
417, 85 Mont. 27; Wendel v. Metropol- 
itan Life Ins. Co., 272 P. 245, 83 Mont. 
252; Western Montana Nat. Bank v. 
Home Ins. Co. of New York, 241 P. 
611° 75 Mont. 163. Lacey v. Great 
Northern Ry. Co., 225 P. 808, 70 Mont. 
346, 38 A.L.R.’ 13381; Harwood vy. 
Scott, 211 P. 316, 65 Mont. 521; Smith 
v. Barnes, 149 P. 968, 51 Mont. 202, 
Ann.Cas.1917D 330; Allen v. Bear 


In some jurisdictions the 
jury must follow the instructions whether the in- 
structions did or did not correctly state the law,* 
particularly where the evidence is undisputed.® 
der this rule, a verdict cannot be supported upon a 
theory of law contrary to that upon which the case 
Elsewhere, it is held 
that the mere fact that the jury disregarded an in- 
correct instruction is not a ground for reversing a 
judgment. thereon, particularly where the verdict 


TRIAL 


done.!? 
Un- 


Creek Coal Co., 115 P. 673, 43 Mont. 
269; McAllister v. Rocky Fork Coal 
Co., 78 P. 595, 31 Mont. 359; King v. 
Lincoln, 66 P. 836, 26 Mont. 157. 

Neb.—Haslam vy. Barge, 96 N.W. 
245, 69 Neb. 644; Barton v. Shull, 87 
N.W. 322, 62 Neb. 570; Boyesen v. 
Heidelbrecht, 76 N.W. 1089, 56 Neb. 
570; Westinghouse Co. yv. Tilden, 76 
N.W. 416, 56 Neb. 129. 

N.J.—Fritz v. Sayre, etc., Co., 72 A. 
425, 717 N.J.Law 236; Eggie v. Denof, 
140 A. 417, 6 N.J.Mise. 199; Lambert 
v. Trenton & Mercer County Traction 
Sep oEntion: L2TRIAS (64503 NED NSC: 

S.C.—Givens v. Seaboard Air Line 
Ry. Co., 86 S.E. 24, 102 S.C. 1; Towles 
v. Atlantic Coast Line R. Co., 65 S.E 
638, 83 S.C. 501. 

Utah.—Schuyler v. Southern Pac. 
Co., 109 P. 458, 1025, 37 Utah 581, 612 
[att S3rS Ch 2iiia2.2) 0 miss 10 Oder Orie, 
Ed. 662, 43 L.R.A.N.S. 901]; Bentley 
v. Brossard, 94 P. 736, 33 Utah 396. 


[a] In New York (1) a verdict 
contrary to the instructions will be 
set aside without regard to the legal 
accuracy of the instructions (Whil- 
den & Hancock v. Schneider, 162 N.Y. 
S. 426, 175 App.Div. 831; Ford v. John 
Wanamaker, 150 N.Y.S. 795, 165 App. 
Div. 284; Sweetman v. Prince, 62 
Barb. 256 [rev on other grounds 26 
N.Y. 224]), (2) but only the party in- 
juriously affected by the disobedience 
of the jury has the right to complain 
(Wood v. Belden, 54 N.Y. 658; Kaplan 
Dob ne, NOSMEN DY Sao ae, Dor WlSe. 


Erroneous instruction cured by ver- 
dict see Appeal and Error § 3026. 

Verdict contrary to law as grounds 
for new trial see New Trial § 135. 


8. Dutton v. Wabash, ete., R. Co., 
23 N.W. 739, 66 Iowa 352. 


9. Fink v. Kansas City Southern 
Ry. €o., 143 S.w. 568, 161 Mo.App. 
314; Derosier v. New England Tele- 
phone & Telegraph Co., 130 A. 145, 
81 N.H. 451; Gage v. Boston & M. R. 
Re 90 ASD, tiimN sila OOn dueatee HAN 
1915A 363; Queen v. Jennings, 108 A. 
379, 938 N.J.Law 353; Fritz v. Sayer 
&' Fisher Co.) V2 A. 425) 77 Nid uaiw 
236; Trio Dye Works v. Senton Silk 
Corporation, 157 A. 94, 9 N.J.Misc. 
1107; Painter v. Hudson Trust Co., 
126 A. 636, 2 N.J.Mise. 1137; Holden 
v. Village of Ilion, 175 N.Y.S. 129, 187 
App.Div. 966; Mumm vy. Dance, 139 
N.Y.S. 566, 155 App.Div. 6. 

[a] Dlustration.—Where the court 
instructed that, if defendant hitched 
his team to the fence by a proper 
strap tied to the outside horse, he was 
not liable for injuries by their break- 
ing away, and the weight of the evi- 
dence showed they were so hitched, 
verdict against defendant was not 
sustainable on the theory that such 
hitching was found to be negligent. 
Mumm v. Dance, 139 N.Y.S. 566, 155 
App.Div. 6. 

10. Ark.—Kansas City Southern 
as Coi vi Cobb; 178 SW. 388) 118 Ark, 


Failure to object to instruction. 
given without objection has been held to become the 
law of the case and the jury are bound by it.** 


Immaterial disregard of instructions. It is held 
not to be error to disregard an instruction to state 
in the verdict upon which of several counts the 


[§ 889 


is plainly justified by the evidence,'? and it is mani- _ 
fest to the appellate court that justice has been 


An instruction 


Cal.—Tousley v. Pacific Electric Ry. 
Co., 137 P. 31, 166 Cal. 457; O’Neill v. 
Thomas Day Co., 92 P. 856, 152 Cal. 
357, 14 Ann.Cas. 970 [overr Emerson 
v. Santa Clara County, 40 Cal. 543]; 
Dobbie v. Pacific Gas & Electric Co., 
273 P. 630, 95 Cal.App. 781; Lucas v. 
Walker, 134 P. 374, 379, 22 Cal.App. 
296. -But see Redo y Cia v. First Nat. 
Bank, 252 P. 587, 200 Cal. 161 (hold- 
ing that the jurors were not at liberty 
to disregard an instruction as to the 
amount of defendant’s liability, if 
they found him liable at all, regard- 
less of whether or not the instruc- 
tion was erroneous). 

Ill.—Luken v. L. S. & M.S. Ry. Co., 
94 N.E. 175, 248 Ill. 377; McNulta.v. 
Ensch, 24 N.E. 631, 134 Ill. 46; Morier 
v. Moran, 58 Ill.App. 235. See Dick- 
son v. George B. Swift Co, 87 N.E. 
59, 238 fll. 62 (holding that disre- 
gard of an erroneous instruction did 
no harm to appellant). 

Miss.—Pritchard v. Myers, 19 Miss. 


Tex.—Dubinski Electric Works v. 
J. Lang Electrie Co., (Civ.App.) 111 
S.W. 169; Johnston v. Kleinsmith, 33 
Tex.Civ.App. 236, 77 S.W. 36; Texas 
Cent. R. Co. v. Andrews, 67 S.W. 923, 
28 Tex.Civ.App. 477; Daggett v. Lee, 
(Civ.App.) 29 S.W. 89. 


Wash.—Thornton v. Dow, 111 P. 
899, 60 Wash. 622, 32 L.R.A.N S. 968; 
Meyers v. Syndicate Heat, ete., Co., 
91 P. 549, 47 Wash. 48; Pepperall v. 
City Park Transit Company, 45 P. 743, 
46 P. 407, 15 Wash. 176. 


Wis.—Callahan v. Chicago & N. W. 
Ry. Co., 154 N.W. 449, 161 Wis. 288. 


See Hunter v. Wm. M. Roylance Co., 
143 P. 140, 45 Utah 135 (stating that 
appellant must not only show that 
the jury disobeyed the charge but 
also that it disobeyed it to appellant’s 
prejudice). 

[a] Disregard of instructions as 
to evidentiary weight of recitals in a 
deed improperly admitted in evidence 
does not make the verdict contrary 
to law. Braggi v. Ramont, 209 P. 892, 
189 Cal. 675. 


11. R.I.—Butler v. Rhode Island 
Co., 68 A. 425; City of Beaumont v. 
Kane, (Tex.Civ.App.) 33 S.W.(2d) 234; 
Collins v. George, 46 S.E. 684, 102 Va. 
509; Hinton vy. Coleman, 45 N.W. 26, 
76 Wis. 221. 


12. Bancroft v. Godwin, 83 P. 189, 
41 Wash. 2538. 


13. Mont.—Hammond v. 
son, 173 P. 229, 54 Mont. 609. 


Neb.—Hawe v. Higgins, 131 N.W. 
937, 89 Neb. 575. 


N.Y.—Maher v. Compagnie Gener- 
alo Transatlantique, 144 N.Y.S. 985, 
160 App.Div. 1; Van Alstine v. Stand- 
ard Light, Heat & Power Co. of Una- 
dilla, 101 N.Y.S. 696, 116 App.Div. 100. 

S.C.—Southern Cotton Qil Co. v. 
Pete cere Cotton Oil Co., 82 S.B. 985, 


Va.—Standard Dredging Co. v. Bar- 
nalla, 163 S.E. 367. 


Thomp- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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verdict is based,** and a verdict will not be set aside 
because contrary to instructions which were inap- 
plieable,?® or conflicting,’® or the charge as a whole 
shows that the instruction disregarded was inad- 
vertently given,’ or where under all the cireum- 
stances it is more reasonable to assume that the 
jury forgot the instruction rather than that they 
purposely disobeyed it,'S or where the disregard 
The fact that a verdict is 
against the evidence and instructions is no ground 
for reversal where the evidence and 
relate altogether to an issue not made by the plead- 


was merely technical.!® 


ing’s.?° 


Instructions misunderstood. Where it clearly ap- 
pears that the jury did not comprehend the charge, 
and brought in its verdict on an erroneous view of 
law, the verdict will be set aside.*! 


124: Arnold v.Penn, 32 'S.W. 3538, 


14 Tex:Civ.App. 325. 


15. Babcock v. Maxwell, 74 P. 64, 
29 Mont. 31; Smith v. Tate, 82 Va. 
657 

16. Southern Ry. Co. v. Beaty, 103 


So. 658, 212 Ala. 608; Shipler v. Po- 
tomac Copper Co., 220 P. 1097, 69 
Mont. 86; Cotter v. Butte, etc., Smelt- 


ns Cos t7 9P 509, sLeMont! 12:9 
Hoisting Machinery Co. v. Federal 
Merra Cotta Co., S167 NYY 3S. 7852. 179 


App.Div. 653 [dismissal of appeal den 
119 N.E. 1049, 223 N.Y. 557, and aff 
LOT NE. 9155228 N.Y. 5699 

17. Birmingham Amusement Co. v. 
Norris, 112 So. 633, 216 Ala. 138, 53 A. 
L.R. 840. 

18. Hart v. Godkin, 100 N.W. 1057, 
122 Wis. 646. 

19. Wallerich v. Puget Sound 
Warehouse Co., 80 P. 763, 38 Wash. 
501. . 


20. Scott v. Morse, 6 -N.W. 68, 7 
N.W. 15, 54 Iowa 732. 
21. Adams v. Kline, 119 N.Y.S. 280. 


22. Southern Traction Co. v. Ow- 
ens, (Tex.Civ.App.) 198 S.W. 150. 


23. Pacific Gas & Electric Co. v. 
Almanzo,) 1937 BP. . 45722 Ariz.gr43d 
Queen y. Jennings, 108 A. 379, 93 N.J. 
Law 353; International-Great North- 
ern R. Co. v. King, (Tex.Commn. App.) 
41 S.W.(2d) 234 [rev (Civ.App.) 27 
S.W.(2d) 357}; Brammer & Wilder v. 
Limestone County, (Tex.Civ.App.) 24 
S.W.(2d) $9; El Paso Electric Co. v. 
Whitenack, (Tex.Civ.App.) 297 S.W. 
258; St. Louis Southwestern Ry. Co. 
y: Dodson, (Tex.Civ.App.) 285 S.W. 
330. 

{a] Thus, where the trial court 
submitted to the jury the issue as to 
whether the agreed compensation for 
corporate stock was one dollar per 
share or twenty five cents per share, 
a verdict based on a different valua- 
tion could not stand. Queen v. Jen- 
nings, 108 A. 379, 93 N.J.Law 353. 

{b] Recovery cannot be sustained 
as punitive damages, where the court 
ruled that such damages were not re- 
coverable. Robert R. Sizer & Co. v. 
Dopson, 72 S.E. 464, 89 S.C. 535; An- 
derson v. Western Union Telegraph 
@o:, 67°S.Ex 232,477, 85 S.C..252. 

24. Pacific Gas & Electric Co. v. 
Almanzo, 198 \P. 457, 22' Ariz. 431); 
Brammer & Wilder v. Limestone 
County, (Tex.Civ.App.) 24 S,W.(2d) 
99; El Paso Filectric Co. v. Whitenack, 
(Tex.Civ.App.) 297 S.W. 258: 

25. 
123. 

Remittitur as cure of error see Ap- 
peal and Error §§ 3147-3151. 


Robison v. Bailey, 113 I1l.App. 
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instructions 
the case. 


Instructions as to damages. 
of damage are defined by the court, the jury are 
restricted thereto,2? and a departure therefrom 
constitutes reversible error.” 
of an instruction as to the amount of recovery has 
been held to be cured by a remittitur.*® 


[§ 890] 12. Amendment or Correction**°—a. By 
Jury—(1) In General. 
have the right?* and the power?® to correct or change 
their verdict at any time before it has been finally 
recorded and the jury have been discharged from 
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If correct”? elements 


Disregard by the jury 


As a general rule the jury 


[§ 891] (2) Under Advice, Direction, or Sanction 


of Court.?° 


It is usually held, sometimes by virtue 
of statute,?° that the trial court has the power, at 
any time before the verdict has been recorded and 


the jury discharged, to require the jury, under prop- 


26. Amendment and correction of 
special interrogatories and findings 
see infra § 947. 

Right of plaintiff to take nonsuit 
after jury have been sent back to cor- 
rect defect in verdict see Dismissal 
and Nonsuit § 18. 

27. Saxon v. Foster, 65 S.W. 425, 
69 Ark. 626. 

28. Ala.—Comer v. Jackson, 50 
Ala. 384; Merchants’ Bank & Trust 
Co. v. J. A. Elliott & Son, 80 So. 624, 
16 Ala.App. 620. 


Cal.—Awhbrey v. De Rose, 276 P. 
1080, 98 Cal.App. 223; Toon v. Pick- 
wick Stages, Northern Division, 272 
PP 79%, 95 ‘CalsApp, 370. 

Conn.—Budovsky v. Hadhazi, 
A. 179, 95 Conn. 388. 

Fla.—Coffee v. Groover, 20 Fla. 64 
[rev on other grounds 8 S.Ct. 1, 123 
U.55 sla Hd), 51]. 

Ga.—Blalock v. Waldrup, 10 S.E. 
622, 84 Ga. 145, 20 Am.S.R. 350. 

Idaho.—Downing vy. Panata, 193 P. 
849, 33 Idaho 300. 

Ill.— Schmidt v. Chicago City Ry. 
Co., 88 N.E. 275, 239 Ill. 494 [aff 144 
Tll.App. 512]; Griffin v. Larned, 111 


a Fal 


Ill. 4832; Brownell Machinery Co. v. 
Walworth, 193 Ill.App. 23; Arnold v. 
Kilchmann, 80 Ill.App. 229; Kirk v, 
Senzig, 79 Ill.App. 251. 

Ky.—tTralton v..Briscoe, 1 A.K. 
Marsh. 67. 


La.—Broussard v. Nolan, 4 La.Ann. 
55. 

Me.—Beal v. Cunningham, 42 Me. 
362; Doe v. Scribner, 36 Me. 168. 

Mich.—McCormick v. Hawkins, 135 
N.W. 1066, 169 Mich. 641; Olcott v. 
Hanson, 12 Mich. 452. 

N.H.—Whiting v. Sussman, 102 A. 
539, 78 N.H. 486. 

N.Y.—eWarner v. New York Cent. 
Rev Conk 52, Ney, o43\7,)) 1d Aim Rey 24 
Rosenthal v. Standard Oil Co. of New 
York, 192 N.Y.S. 833, 118 Misc. 249; 
Blackley v. Sheldon, 7 Johms. 32; 
Root v. Sherwood, 6 Johns. 68, 5 Am. 
DAT oak 

N.C.—Cohoon vy. Cooper, 
834, 186 N.C. 26; Bond v. 
42 8.1. 956, 1381 N.C. 505. 

Pa,—Pepper v. Philadelphia, 6 A. 
899, 114 Pa. 96; Thomas v. Upper 
Merion Tp., 10 Pa.Co. 414. 

S.C.—Harley v. Neilson, 30 S.C.L. 
483; Hobson v. Humphries, 9 S.C.L. 
Sitale, 

Tenn.—George v. Belk, 49 S.W. 748, 
101 Tenn. 625. 

Tex.—Thomae v. Zushlag, 
Suppl. 225; 


118 S.B. 
Wilson, 


25.1 Tex: 
Davis v. Davis, (Civ. 


App.) 237 S.W. 619. 


Vt.—In re Sawyer’s Will, 150 A. 
12S OZ Vite | ALTSY 

Wash.—Beglinger v. Shield, 2 P. 
(2d) 681, 164 Wash. 147; Bino v. 


Veenhuizen, 250 P. 450, 141 Wash. 18, 
40 ALE R. 12975" “Atkeson” von Puget 
Pranspa Con, VL4s ie 2 4n9 56a a oeVia Ste 
oz. 


29. Resubmission of cause see su- 
pra § 868. 


30. Cal.—Redo y Cia v. First Nat. 
Bank, 252 P. 587, 200 Cal. 161; Her- 
ricks v. F. Hennessey Co., 294 P. 739, 
110 Cal.App. 654; Awbrey v. De Rose, 
276 P. 1080, 98 Cal.App. 223; Toon v. 
Pickwick Stages,, Northern Division, 
272 P. 797, 95 Cal.App. 370. See Mc- 
Nutt v. Pabst, 143 P. 77, 25 Cal.App: 
177 (where without apparent reliance 
upon statutory authority it was held 
proper for the trial court to direct the 
jury to retire and put verdict in prop- 
er form). 

Conn.—King v. Haynes, 158 A. 915, 
114 Conn. 396; Hpstein v. M. Blumen- 
thal & Co., 158 A. 234, 114-Conn. 195; 
Kozma v. Palumbo, 137 A. 721, 106 
Conn. 728; Lentine v. McAvoy, 136 A. 
76, 105 Conn. 528; Schulman v. Stock, 
93 A. 531, 89 Conn. 237; Kirkbride v. 
Bartz, 74 A. 888, 82 Conn. 615. 


Idaho.—Downing v. Panata, 193 P. 
849, 33 Idaho 300. 


Mont.—Harrington vy. Butte, ete., R. 
Co., 93 P. 640, 36 Mont. 478. 


Ohio.—Cady-Ivison Shoe Co. v. 
Chicowicz 24° Ohio ~CiriGEN YS. ‘53% 
Standard Knitting Co. v. Van Wie, 22 
Ohio Cir.Ct.N.S. 272; Lehrer y. Cleve- 
land Ry. Co., 20 Ohio N.P.N.S.. 481. 

Or.—Frederick & Nelson vy. Bard, 
145 P. 669, 74 Or. 457. 

Wash.—Beglinger v. 
(2a) 681, 164 Wash. 147; Hooper v. 
Corliss, 261 P. 645, 146 Wash. 50; 
Bino v. Veenhuizen, 250 P. 450, 141 
Wash. 18, 49 A.L.R. 1297; Atkeson v. 
Puget Transp. Co., 247 P. 956, 139 
Wash. 552; Gosslee v. City of Seattle, 
231°P. 4,132 Wash. 1. 

[a] Application and construction 
of statutes.—(1) Under a statute pro- 
viding that if the verdict is informal 
or insufficient in, not covering the is- 
sue submitted it may be corrected by 
the jury under the advice of the court, 
or the jury may again be sent out, the 
jury cannot be sent back to change 
the verdict in matters of substance 
not appearing on the face of the ver- 
dict, such as that the verdict was ar- 
rived at by chance. Harrington v. 
Butte, etc., R. Co., 93 P. 640, 36 Mont. 
478; Morris v. Burke, 38 P. 1065,°15 
Mont. 214. (2) Where, in a negligence 
action involving a defense of contrib- 


Shield, 2 'P. 
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er instructions, to reconsider and amend or change 
the verdict where it is defective either in form?*? 
or in substance;*? and it is usually considered the 


utory negligence, the jury, instead of 
bringing in a verdict for defendant, 
render a verdict finding negligence on 
the part of both parties, the court, 
under such a statute, may send the 
jury back to find a verdict for defend- 
ant according to the instructions that 
plaintiff could not recover if he was 
guilty of contributory negligence. 
Herricks v. F. Hennessey Co., 294 P. 
739, 110 Cal.App. 654. (3) Where the 
verdict is for more damages than are 
warranted by the evidence the court 
may, under such a statute, have the 
jury reconsider and amend their ver- 
dict before it is recorded. Logan v. 
Lewis, 170 P. 851, 35 Cal.App. 663. 
(4) If the verdict does not specifically 
give the full amount of plaintiff’s re- 
covery the court may, under such a 
statute, send the jury out to specify 
the amount of damages. Toon. Vs 
Pickwick Stages, Northern Division, 
Qui ee Og ft On sCalc Apps v0. (5) 
Where in a personal injury action the 
court doubts whether the jury has 
found for plaintiff in accordance with 
the evidence and the instructions, the 
court may send them back to recon- 
sider their verdict and a second ver- 
dict for defendant rendered on recon- 
sideration is valid, under a statute 
providing that the court may return 
the jury for reconsideration where he 
thinks they have mistaken the evi- 
dence and brought in a verdict con- 
trary to it, or have brought in a ver- 
dict contrary to the directions of the 
court. Hubert v. New York, N. H. & 
Fim Cou 960-A. 964, 908-Conn:, 261. 
(6) The power given the trial court 
by such a Statute is largely a discre- 
tionary one, the reasonable exercise 
of which will not be reviewed in the 
absence of erroneous instructions to 
the jury in returning them for recon- 
sideration. Daniels v. F. & W. Grand 
5, 10, and 25 Cent Store, 121 A. 804, 
99 Conn. 415. 

31. U.S.—Burlingame v. Minne- 
sota Cent. R. Co., 23 F. 706, 23 Blatchf. 
142, 1 How.Pr.N.S. (N.Y.) 478. 

Ala.—Scott v. Parker, 113 So. 495, 
216 Ala. 321; Industrial Sav. Bank 
v. Mitchell, (App.) 140 So. 449 [cert 
den 140 So. 452, 224 Ala. 335]. 

Cal.—Truebody v. Jacobson, 2 
269. 

Colo.—Lacey v. Bentley, 89 P. 789, 
89 Colo. 449; Schoolfield v. Brunton, 
36 P. 1103, 20 Colo. 139. 

Conn.—Black v. Griggs, 51 A. 523, 
74 Conn. 582. 


Fla.—Covington v. Clemmons, 55 
So. 81, 61 Fla. 151; Coffee v. Groover, 
20 Fla. 64 [rev on other grounds 8 §, 
Ci Eri2s UES. 1, sini. Wd) 51]) 

Ga.—Seaboard Air Line Ry. v. 
Howe, 77 S.E. 387, 139 Ga. 429; Moore 
v. Penn, 42 S.E. 57, 115 Ga. 796; John- 
son v. Oakes, 6 S.H. 274, 80 Ga, 722; 
Clark v. Cassidy, 64 Ga. 662; Beale 
v. Hall, 22 Ga. 431. 


Idaho.—Bates v. Price, 166 P. 261, 
30 Idaho 521. 

Ill.—Brown v. Rounsavell, 78 Ill. 
589; Martin v. Morelock, 32 Ill. 485; 
Osgood v. McConnell, 32 Ill. 74; Smith 
v. Williams, 22 Ill. 357; Cook v. Scott, 
6 Jill. 333; Strickland Wine Co. v. 
Hayes, 94 Ill.App. 476; Wells v. Ip- 
person, 48 Ill.App. 580. 


Cal, 


Ind.—Crocker v. Hoffman, 48 Ind. 
207; Harrison v. Jaquess, 29 Ind. 
20s) Jones »v. Julian), l2sind. (274: 


State L. Ins. Co. v. Postal, 84 N.E. 
156, 1093, 43 Ind.App. 144; Ft. Wayne 
v. Duryee, 37 N.H. 299, 9 Ind.App. 
620. 


TRIAL 


Sioux City Trac- 
tion Co., 119 N.W. 964, 141 Iowa 469; 
Kinkead v. Peet, 111 N.W. 48, 136 
Iowa 590; Oxford Junction Sav. Bank 
v. Cook, 111 N.W. 805, 134 Iowa 185. 


Kan.—Circle v. Potter, 111 P. 479, 
83 Kan. 363. 


Ky.—Bergen & Meehan Co. v. Sears, 
67 S.W. 1002, 24 Ky.L. 80. 


La.—State v. Underwood, 11 So. 
823, 44 La.Ann. 1114; Mcintosh v. 
Smith, 2 La.Ann. 756. 


Me.—Ward v. Bailey, 23 Me. 316; 
Hobart v. Hagget, 12 Me. 67, 28 Am. 
Di) ah5 9: 


Mass.—Produce Exch. Trust Co. v. 
Bieberbach, 58 N.B. 162, 176 Mass. 
577; Fuller v. Chamberlain, 11 Metce. 
503; Ropps.v. Barker, 4 Pick. 239. 

Minn.—Jaspers v. Lano, 17 Minn. 
296; Nininger v. Knox, 8 Minn. 140. 


Mo.—Kreibohm v. Yancey, 55 S.W. 
260, 154 Mo. 67; Rothenheber v. Pu- 
litzer Pub. Co., (App.) 262 S.W. 48 
[judgment quashed on other grounds 
270 S.W. 633, and op conformed to 
(App.) 273 S.W. 1119]; Cosgrove v. 
Stange, 183 S.W. 691, 194 Mo.App. 
14;. Cain v. Wintersteen, 128 S.W. 
274, 144 Mo.App. 1; Ver Steeg v. 
Becker-Moore Paint Co., 80 S.W. 346, 
106 Mo.App. 257; Fathman v. Tumil- 
ty, 34 Mo.App. 236. 


Neb.—Olson v. Nebraska Telephone 
Co., 127 N.W. 916, 87 Neb. 593; Keel- 
vie v. Pommer, 120 N.W. 155, 83 Neb. 


N.H.—Jenness v. Jones, 44 A. 607, 
68 N.H. 475. 


N.Y.—Selig v. Alexander, 173 N.Y. 
S:. 187, 185. App: Div... 322;— Jacob v- 
Watkins, 42 N.Y.S. 6, 10 App.Div. 
475; Hegeman v. Cantrell, 40 N.Y. 
Super. 381; Salemon v. New York 
City “Re Cor lO) INRYS.. 58) 156) Mise 
502; Blackley v. Sheldon, 7 Johns. 32. 


N.C.—Allen v. Yarborough, 160 S.E. 
833, 201 N.C. 568 [foll Earp v. Yar- 
borough, 160 S.E. 834, 201 N.C. 570]; 
McCabe Lumber Co. v. Beaufort 
County Lumber Co., 121 S.B. 755, 187 
N.C. 417; Willoughby v. Threadgill, 
72 N.C. 438. 

Porto Rico.—Rivera v. Sun L. As- 
sur. Co., 6 Porto Rico Fed. 4587. 

R.I.—Gonsalves v. Baptiste, 122 A. 
340, 45 R.L. 365. : 

S.C.—Joiner v. Bevier, 152 S.E. 652, 
155 S.C. 340; Lorick & Lowrance v. 
Julius H. Walker & Co., 150 S.E. 789, 


Iowa.—Cohen_ v. 


153 S.C. 9309% Kings we bane, 47) (Soh. 
704, 68 S.C. 430; Devore v. Geiger, 
19S. 2:88) 41 aSsC. e138 iy State ov, 
Baldwin, 14 8.C. 135; Smith v. Keels, 
49 S.C.L. 318; Gatewood v. Moses, 
39 S.C.L. 244; Bell v. Hutchinson, 13 
S.C.L. 409. 


Tex.—Floege v. Wiedner, 14 S.W. 
132) 77) Lex. sil. Kansas City: IM. & 
O. Ry. Co. of Texas v. City of Sweet- 
water, 131 S.W. 251, 62 Tex.Civ.App. 
242 [rev on other grounds 137 S.W. 
1217, 104) Tex. 32975) International, 
etc., R. Co. v. Locke, (Civ.App.) 67 S. 
W. 1082; Houston, etc., R. Co. v. Hub- 
bard, (Civ.App.) 87 S.W. 25; Utley v. 
Smith, (Civ.App.) 32 S.W. 906. 

Vt.—In re Sawyer’s Will, 150 A. 128, 
102 Vt. 4738. 

Va.—Manor v. Hindman, 
332,123 Vay 767 


Wis.—S. C. Herbst Importing Co. 
v. Burnham, 51 N.W. 262, 81 Wis. 408; 
Doran v. Ryan, 51 N.W. 259, 81 Wis. 
63; Victor Sewing Mach. Co. v. Hel- 
ler, 44 Wis. 265. 
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duty of the court to exercise this power to have 
the verdict amended or corrected.*? t 
above rule the jury may be directed to reconsider 


Under the 


Ont.—Moore v. Boyd, -.15 U.C.C.P. 
513. 

fa] Consistency of instructions.— 
Instructions given to jury on sending 
them back to reconsider verdict have 
been held consistent with original in- 
structions. Hubert v. New York, N. 
ae H. R2) Co, 960 As 967,590 7.Conn:. 


{b] Insertion of wrong party.— 
Where the court has directed a ver- 
dict for plaintiff and the jury instead 
return a verdict for defendant for a 
certain amount of damages so that it 
is clear that the word “defendant” 
was inadvertently written in the ver- 
dict when ‘‘plaintiff’ was meant the 
court may direct them_to change it 
to read for “plaintiff.” Christopher v. 
White, 42 Mo.App. 428. 

32. Ala.—Scott v. Parker, 113 So. 
495, 499, 216 Ala. 321 [cit Cyc]; Hig- 
ginbotham v. Clayton, 80 Ala. 194. 
See King v. Robinson; 59 So. 371, 5 
Ala.App. 431 (to the effect that a 
trial judge may direct the jury to re- 
tire and reconsider their verdict). 

Ga.—Morgan v. Coleman, 77 S.E. 
579, 139 Ga. 459; Seaboard Air Line 
Ry. v..Randolph, 71 S.H..887, 186,Ga. 
505; Wright v. Harris, 24 Ga. 415. 


Ill.—Schmidt v. Chicago City Ry. 
Co., 88 N.E. 275, 239 Ill. 494 [aff 144 
Tll. App. 512]; Roy v. Goings, 112 Ill. 
656; Martin v. Morelock, 32 Ill. 485; 
Flinn v. Barlow, 16 Ill. 39. 


Ind.—Reed v. Thayer, 9 Ind. i157. 
Iowa.—Bass v. Hanson, 9 Iowa 5§3. 
Me.—Grotton v. Glidden, 24 A. 1008, 
84 Me. 589, 30 Am.S.R. 413. 
PP seman Vie v. Dean, 123 Mass. 
Mich.—McCormick v. Hawkins, 135 
N.W. 1066, 169 Mich. 641. 


Mo.—Buttron vy. Bridell, 129 S.W. 
12,.228 Mo. 622; Cattell v. Dispatch 
Pub. Co., 88 Mo. 356. 

Neb.—Smith v. Chadron First Nat. 
Bank, 63 N.W. 796, 45 Neb. 444; Scott 
v. Chope, 49 N.W. 940, 33 Neb. 41; 
RE v. Sample, 44 N.W. 86, 28 Neb. 

N.H.—Whiting v. Sussman, 102 A. 
Doo, "TSN vet 486. 

N.Y.—Hatch v. Attrill, 23 NE £49. 
118 N.Y, 383; Brigg v. Hilton, 3 N.E. 
Blt. 99) NUYS. (517, 25.25 Ami Bin sen shlerz 
berg v. Murray, 40 N.Y.Super. 271; 
Rosenthal v. Standard Oil Co. of New 
York, 192 N.Y.S. 833, 118 Mise. 249; 
Blackley v. Sheldon, 7 Johns. 32. 


N.C..—Alley v. Hampton, 13 N.C. 11. 
Pa.—Fisher v. Farley, 23 Pa. 501. 


S.C.—Sanders v. Bagwell, 15 S.E. 
TLE TONS By UvOl Siig eeu aoe 
Tex.—Floege v. Wiedner, 14 S.W. 


USAF il EX: od ik, 


Ont.—Peuchen v. Imperial Bank, 20 
Ont. 325. 


33. Ala.—Foster v. Prince, 141 So. 
248, 224 Ala. 523; City of Birming- 
Bee v. Hawkins, 72 So. 25, 196 Ala. 

Conn.—Ansonia . Foundry Co. v. 
Bethlehem Steel Co., 120 A. 307, 98 
Conn. bO1s Tal MAL ER, 12037 


Fla.—Rentz v. Live Oak Bank, 55 
So. 856, 61 Fla. 403. 

Ga.—Herndon v. Sime, 67 S.E. 835, 
7 Ga.App. 675. 

Mich.—McCormick v. Hawkins, 135 
N.W. 1066, 169 Mich. 641. 

Mo.—Lindstrom v. Kansas. City 
Southern Ry. Co., 218 S.W. 936, 202 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and amend their verdict where it does not respond 
to, or clearly cover, the issues;** conform to the in- 
compute**® or inelude** interest, or 


struetions ;°° 


Mo:App. 399; Singleton v. Kansas 
City Baseball & Exhibition Co., 157 
S.W. 964, 172 Mo.App. 299; Cain v. 
Wintersteen, 128 S.W. 274, 144 Mo. 
App. 1. 

, Neb.—Keeling v. Pommer, 120 N.W. 
155, 83 Neb: 510. 


N.Y.—Clark v. Lude, 18 N.Y.S. 271, 


63 Hun 368 


N.C.—Allen v. Yarborough, 160 S. 


EB. 8338, 201 N.C. 568 [foll Earp v. Yar- 
borough, 160 S.E. 834, 201 N.C. 570]. 


Or.—Frederick & Nelson v. Bard, 
145 P. 669, 74 Or. 457. 

Tex.—Wheeler v. Moore, (Civ.App.) 
208 S.W. 678; Waco Cement Stone 
ene v. Smith, (Civ.App.) 162 S.W. 


* Va.—Manor vy. Hindman, 97 S.E. 
332, 123 Va. 767. 
[a] Ambiguities in a verdict 


should be required to be corrected by 
trial court before the verdict is re- 
ceived and recorded. Singleton v. 
Kansas City Baseball & Exhibition 
Co., 157 S.W. 964, 172.Mo.App. 299. 

[b] Specification of pleas.—(1) 
Where the jury return a general ver- 
dict and fail to comply with a statute 
requiring the jury to specify upon 
which of one or more pleas the ver- 
dict is rendered where more than one 
plea is filed, it is generally reversible 
error for the court to refuse plain- 
tiff's request, made before the verdict 
is recorded and the jury discharged, 
to have the jury amend the verdict to 
specify the pleas. Crockett v. Gar- 
rard, 61 S.E. 552, 4 Ga.App. 366. (2) 
It is, however, no ground for reversal 
if the error is harmless because the 
court’s previous instructions have left 
to the jury only the issue raised by 
one plea. Tennessee Chemical Co. v. 
Ricks, 119 S.E. 443, 31 Ga.App. 37. 

[c] Failure to specify allowance 
on set-off.—W here the case is submit- 
ted to the jury on the claim of plain- 
tiff and a set-off of defendant and the 
jury return a verdict in favor of 
plaintiff for a reduced amount, show- 
ing an allowance of part of defend- 
ant’s set-off, the court may properly 
refuse to have the jury return and 
correct their verdict by specifying the 
amount allowed on the set-off. Mc- 
Grew Mach. Co. v. One Spring Alarm 
Clock Co., (Neb.) 245 N.W. 263. 

34  Ala.—Tennessee Valley Bank 
vy. Valley View Farm, 97 So. 62, 210 
Ala. 123. 

Ariz.—Fornara v. Wolpe, 226 P. 203, 
26 Ariz. 383. 

Conn.—Budovsky v. Hadhazi, 111 A. 
179, 95 Conn. 388. 

Ga.—Vance v. Roberts, 12 S.E. 653, 
86 Ga. 457. 

Ind.—Federal Union Surety Co. v. 
Schlosser, 114 N.E. 875, 116 N.E. 759, 
66 Ind.App. 199. 

Me.—Goodwin v. Appleton, 22 Me. 
453. 

Md.—Edelen v. Thompson, 2 Harr. 
&G@. 31. 

Mich.—Kearney y. Clutton, 59 N. 
WwW. 419, 101 Mich. 106, 45 Am.S.R. 
394. 

Minn.—Aldrich v. Grand Rapids 
Cycle Co., 63 N.W. 1115, 61 Minn. 531. 

Miss.—Morris v. Robinson Bros. 
Motor Co., 110 So. 683, 144 Miss. 
861. 

Mo.—Vromania Apartments Co. v. 
Goodman, 123 S.W. 543, 145 Mo.App. 
653. 

N.C.—Petty v. Rousseau, 
355; Towe v. Towe, 67 N.C. 


ae N.C. 


TRIAL 


Pa.—Borteck v. Philadelphia Rapid 


Transit, Co., 130 A. +856, 285 Pa., 3205 
Fisher v. Farley, 23 Pa. 501; Di Santo 
v. Alper, 99 Pa.Super. 46; Thalheimer 


v. Kirschman,:21 Pa.Dist. 889. 
Tex.—Missouri, ete., R. Co. v. Bur- 
rough, (Civ.App.) 46 S.W. 408. 
Wis.—Olwell v. Milwaukee St. R. 
Co., 66 N.W. 362, 92 Wis. 330. 


[al Under Rev. St. axt 1981 it is 
the duty of the court to call the at- 
tention of the jury thereto and send 
them back for further deliberation, 
where the verdict is not responsive 
to the issues, and if the court fails 
to do this no judgment can be entered 
on the verdict. Panhandle & S. F. 
Ry. ‘Co. v. Clarendon Grain Co., (Tex. 
Civ.App.) 215 S.W. 866. 

35. Ala.—Copeland Vv. Benson 
ee €o.;, 131 “So! J, 124 AlasAnp: 

Cal.—Redo y Cia v. First Nat. Bank, 
252 P. 587, 200 Cal. 161. 

Tll.—St. Louis Consolidated Coal 
Co. v. Maehl, 22 N.E: 715, 180 Ill. 551 
[aff 31 Ill.App. 252). 


Kan.—Morley v. Wilson, 201 P. 81, 
109 Kan. 603; Abmeyer v. German- 


American State Bank, 179 P..368, 103 
Kan. 356. 
Ky.—Louisville & N. R. Co. v. 


Muncey, 17 S.W.(2d) 422, 229 Ky. 538; 
Louisville Water Co. v. Scholtz, 131 
S.W. 192, 140 Ky. 436. 


Minn.—Strite Governor Pulley Co. 
v. Lyons, 152 N.W. 765, 129 Minn. 372; 
Craven v. Skobba, 121 N.W. 625, 108 
Minn. 165. 

Mo.—Hines v. Royce, 106 S.W. 1091, 
127 Mo.App. 718. 


N.Y.—Hatch v. Attrill, 23 N.E. 549, 
118 N.Y. 383; Walker v. Silver & Gold 
Realty Corporation, 227 N.Y.S. 568, 


131 Misc. 598. 

Pa.—Ramage v. Peterman, 25 Pa. 
349. 

Tenn.—Knights of Pythias v. Allen, 
58 S.W. 241, 104 Tenn. 623. 


Tex.—Sonora Realty Co. v. Fabens 
Townsite & Improvement Co., (Civ. 
App.) 13 S.W.(2d) 965; Roche v. Dale, 
95 S.W. 1100, 43 Tex.Civ.App. 287. 


Wis.—Chandler v. Hinds, 115 NW. 
339, 135 Wis. 43. 


But see Lehrer v. Cleveland Ry., 20 
Ohio N.P.N.S. 481 (where it is said 
that if the verdict is contrary to law 
the court has no power to direct the 
jury to deliberate further and the 
only way to correct the defect is by 
granting a motion for a new trial). 


{a] Milustration. — Where there 
was no dispute as to the amount 
plaintiff was entitled to recover, if at 
all, and the jury had been properly in- 
structed, there was no error in de- 
clining to receive a verdict for half 
the amount, reinstructing them on 
this point, and directing their further 
consideration of the case, but without 
attempting to direct them as to how 
the main issue should be resolved. 
Chandler v. Hinds, 115 N.W. 339, 135 
Wis. 43. 

[b] 1 
consistent with instructions or the 
court is not justified in sending the 
jury back to reconsider and change 
the verdict. Parker v. Parker, 135 N. 
W. 71, 155 Iowa 65. 


Disregard of instructions see supra 
§ 889. 

36. Ga.—Seaboard Air Line Ry. v. 
Randolph, 71 S.H. 887, 186 Ga. 505. 

Mass.—Fondi vy. Boston Mut. Life 


Medical School, ete., 


Verdict must actually be in- 
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specify the date from which it shall be allowed ;#% 
assess the amount of plaintiff’s recovery where it 
should have been assessed ;*® or does not award ade- 


Ins. Co., 112 N.E, 612, 224 Mass. 6. 


Mich.—Crane Lumber Co. v. Otter 
Creek Lumber Co., 44 N.W. 788, 79 
Mich. 307. 

Mo.—Turley v. National Ammonia 
Co., (App.) 299 S.W. 53 [cert quashed 
10 S.W.(2d) 931). 

N.M.—Di Palma v. Weinman, 121 P. 
38, 16 N.M. 302 [aff 34 S.Ct. 370, 232 
U.S. 571, 58 L.Ed. 733). 

N.Y.—Mark v. Hudson River Bridge 
Co., 56 How.Pr. 108. 


Ohio.—Sutliff v. Gilbert, 8 Ohio 405. 
TT -<—Milwaukee Mechanics’ Ins. 


eo v. Frosch, (Civ.App.) 130 S.-W. 
37. Iowa.—Johnson vy. Rider, 50 N. 


W. 36, 84 Iowa 50. 


Me.—Bolster v. 
85. 

Mich.—Strobridge 
Co. v. Randall, 
195. 


N.Y.—Bennett v. Edison Electric 
Illuminating Co., 49 N.Y.S. 833, 26 
App.Div. 363 [aff 58 N.E. 7, 164 N.Y. 
131]; Rafel v. McDermott, 62 N.Y.S. 
245, 30 Misc. 208; Barber Asphalt- 
Pav. Co. v. New York Postgraduate 

62EIN.YASa03902- 


Tenn.—Knights of Pythias v. Allen, 
58 S.W. 241, 104 Tenn. 6238. 


38. Milwaukee Mechanics’ Ins. Co. 
v. Frosch, (Tex.Civ.App.) 130 S.W. 
600; Heldreth v. Moore, 149 S.E. 473, 
153 Va. 156. 


[a]. Change in date.—Where, after 
a verdict has been returned, it is dis- 
covered that a mistake has been made 
in the instruction as to the date from 
which interest should be allowed the 
court may properly change its instruc- 
tion and send the jury back to change 
their verdict to make it conform with 
the changed instruction. Southern 
Ry. Co. v. Consumers’ Fuel Co., 262 


Cummings, 6 Me. 


Lithographing 
44 N.W. 134, 78 Mich. 


S.W. 581, 203 Ky. 441. 
39. U.S.—Clark v. Sidway, 12 S.Ct. 
327, 142 U.S. 682, 35 L.Ed. 1157; Smith 
2 


v. Keystone Wood Products Co., 
E..(2d). 261, [aff 32 F.a(2d) 264): 0b. AC 
re aig Ine., v. Dodge, 28 F.(2d) 


Conn.—Woodbury v. 
AS 220579) Conny 21. 


Ga.—Morgan v. Coleman, 
579, 139 Ga. 459; 
Ga. 543; Bell v. 
37 Ga.App. 254. 

Iowa.—Higley v. Newell, 28 Iowa 
516; Lee v. Bradway, 25 Iowa 216; 
Tifield v. Adams, 3 Iowa 487; Wright 
v. Phillips, 2 Greene 191. 

Mass.—Chapman vy. Coffin, 

4. 


Winestine, 64 


eC Sr 
Doster v. Brown, 52 
Tucker, 139 S.BH.-573, 


14 Gray 
eee ae v. Bloom, 54 Miss. 

Mo.—Hill v. Seneca Bank, 73 S.W. 
307, 100 Mo.App. 230. 


Neb.—Smith v. Chadron First Nat. 
Bank, 63 N.W. 796, 45 Neb. 444; Canon 
v. Farmers’ Bank of Cook, 91 N.W. 
585, 3 Neb. (Unoff.) 348. 

N.C.—Wright v. Hemphill, 
30s 

Ohio.—Sutliff v. Gilbert, 8 Ohio 405. 

Or.—McLean v. Sanders, 7 P.(2d) 
981, 189 Or. 144. 

Tex.—MckKean v. Paschal, 
37; Martin v. Dyer, 
S.W. 1050. 

fa] Duty of court where amouns 
is undisputed.——Where the verdict is 
for plaintiff but fails to state the 


81 NCE. 


! Lorex. 
(Civ.App.) 145 
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quate damages;*® or where it improperly awards 
costs;*1 seeks to compel defendant to do a specifie 


act when only damages can be awarded;*? seeks 
to award exemplary damages without assessing 


actual damages;*® is excessive;t4 incorrectly states 
the amount of recovery;*® is ambiguous,*® seeks 
to apportion the damages between joint defend- 
ants;*’ or is not in accordance with the evidence.*§ 
A substitute judge, who by stipulation of the par- 
ties is authorized to receive a sealed verdict and 
take all action necessary in connection with the 
reception, may not in effect direct a verdict by in- 
structing the jury to reform their verdict in a par- 
tieular way.*® 


Effect of reconsideration or change of verdict. 
Where the jury have been sent back to correct a 
verdict which has not become final and the jury, 
upon reconsidering, are unable to agree upon a ver- 
dict, and are therefore discharged, the original de- 
fective verdict cannot be accepted and treated as 
the verdict of the jury;°° and after the court has 
permitted the jury to retire and return a changed ver- 


amount of recovery to which he is 42. 
undisputably entitled, if he is entitled | W. 
to recover at all, it is error for the 43 
court to refuse to have the jury cor- y 
rect the verdict by inserting the 
amount of recovery. Clark v. Lude, 44, 
18 N.Y.S. 271, 63 Hun 363. See Drew | 159. 
v. Andrews, 8 Hun (N.Y.) 23 (holding 
it error to permit the jury to take the 
pleadings and determine the amount 
of recovery for them where the jury 
inserted no amount in the first ver- 
dict because of lack of evidence from 
which to determine the amount). 


40. Conn.—King v. Haynes, 158 A. 


Colo. 
v. Skoman, 
Ga.—Ginn v. 
14 Ga.App. 298. 


TRIAL 


McCormick v. Hawkins, 135 N. 
1066, 169 Mich. 641. 


Dawson v. Metropolitan St. Ry. 
Co., 138 S.W. 665, 157 Mo.App. 642. Vv. 


Ark.—Street v. 


Cal.—Redo y Cia v. First Nat. Bank, | yw 
252 A Doge 00 Sala aiowe r 


Patrick Red Sandstone Co. 
29. Bo 2h 1; Colo. App, = 


2 
0 
Carithers, 80 S.E. 6 


N.C.—Cohoon v. Cooper, 
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dict it is error for the court to reject this verdict 
and enter judgment on the verdict first returned,’* 
for the verdict subsequently returned may prop- 
erly be accepted and used as the basis for judicial 
action,®? unless the second verdict is in some manner 
defective.®? If the first verdict is entirely correct 
and proper, but the trial court rejects and has the 
jury render a second verdict in accordance with an 
erroneous instruction as to the law, the appellate 
court, upon holding the second verdict erroneous, 
cannot accept and act upon the verdict the jury 
first attempted to return.** 


Presence of counsel. The court may direct the 
jury to amend or éorrect their verdict even though 
counsel are absent from the court room at the time.*° 


[§ 892] (3) After Sealing or Recording of Ver- 
dict and Discharge or Separation of Jury. There 
are many cases to the effect that a previous separa- 
tion of the jury will not deprive them of their power 
to amend or change the verdict as to matters of 


form,®* and the court may, after separation, re- 


Ind.T.—Hockett v. Alston, 58 S.W. 
675, spind.: 432. 


Minn.—Strite Governor Pulley Co. 
Lyons, 152 N.W. 765, 129 Minn. 
372; Craven v. Skobba, 121 N.W. 625, 
108 Minn. 165. 
Tex.—Hall v. Ray, (Civ.App.) 179 S. 
1135. But see Davis v. Davis, 
(Civ.App.) 237 S.W. 619 (holding that 
o.|in view of Rev. St. arts 1976-1978, 
8. | 1980-1984, 1994, the court has no right 
g,| to require the jury to reconsider its 
verdict simply because it is unsup- 
ported by the evidence where it is in 
proper form, and determines all the 


Stuart, 38 Ark. 


118 S.E. 


OLS wete nr Conn (396. e WkCOlLeary WV. 
Rothenberg, 151 A. 164, 111 Conn. 730; 
Sheffield v. Beckwith, 96 A. 316, 90 
Conn. 93; Douglas v. Metropolitan St. 


R. Co., 104 N.Y:S. 452, 119 App.Div. 
203. 

[a] Amount must be left to jury. 
—(1) In refusing to receive a ver- 


dict because it is inadequate, and in 
directing the jury to reconsider the 
verdict, the court must leave the jury 
free to determine the amount without 
instruction requiring the second ver- 
dict to be for a larger amount. Paff 
vw. Union Ry Co., sPLOUN. YoS= 145,125 
App.Div. 773. (2) In action for un- 
liquidated damages for wrongful 
death it is error for the court to re- 
fuse to accept a verdict for a substan- 
tial amount and send the jury back 
with the statement that the damages 
allowed were not compensatory as 
they should be. Peterson vy. Ander- 
son, 235 N.W. 534, 183 Minn. 86. (3) 
But it has been held that an instruc- 
tion that a verdict for plaintiff should 
be adequate is a mere statement of 
the duty of the jury in the premises 
and does not improperly prevent them 
from bringing in a second verdict in 
the same amount as the first. King 
v. Haynes, 158 A. 915, 114 Conn. 396. 
(4) And the fact that the court re- 
tains the first verdict and gives the 
jury new forms upon which to render 
their decision does not unduly pre- 
vent them from rendering a second 
verdict like the first. King v. Haynes, 
supra. 


41. Simonds v. Shields, 44 A. 29, 
72 Conn. 141; Jantzen v. Hmanuel 
German Baptist Church, 112 P. 1127, 
97 Okl. 473, Ann.Cas.1912C 659; Foote 
v. Woodworth, 28 A. 1034, 66 Vt. 216; 
Cooper v. Pegg, 16 C.B. 264, 454, 81 
EBE.C.L. 264, 139 Reprint 758, 836. 


834, 186 N.C. 26. 


Ohio.—Standard Knitting Co. v. 
Wie, 22 Ohio Cin,Ct.N.S. 272. 


45. Shaw v. Wood, 8 Ind. 518; 
Hateh v. Attrill, 23 N.B. 549, 118 N. 
Y..383; Pugh Printing Cot v. Dexter, 
8 Ohio S.&C.Ps 557, 5 Ohio N.P. 332: 
Sanders v. Bagwell, 15 S.E. 715, 16 
S.E. 770, 37,S.C. 145. 

46. Louisville & N. R. Co. v. King, 
80 So. 490;°119 Miss: 79; Turley’ Vv. 
National Ammonia Co., (Mo.App.) 299 


Van 


S.W. 53 [cert quashed 10 S.W.(2d) 
931]; Di Palma v. Weinman, 121 P: 
38, 16. N.M. 302 [aff 34 S.Ct. 370, 232 
US oil, Sead. 7331s Voves va 


Great Northern Ry. Co., 143 N.W. 760, 
26 INDO THO 4S' TLIRTASN.. S30," 
47. Conn.—Schulman y. Stock, 93 
AY 5315.09) CONN. aol 
D.C.—Washington Market Co. v. 
Clagett, 19 App.D.C. 12. 


.R. Co. v. Mun- 
cey, 17 S.W.(2d) 422, 229 Ky. 538. 

Mo.—Buttron v. Bridell, 129 S.Ww. 
12, 228 Mo. 622. 

Neb.—Forslund v. Swenson, 192 N. 
We 649 10" Neb.) 188% Olson v. 
Nebraska Telephone Co., 127 N.W. 916, 
87 rate? 593. 


Y.—Hanley v. Brooklyn Heights 


R. aoe VUE Neves) 575;, 127 sAppebiv. 


355. 


Ohio.—Lehrer v. Cleveland R. Co., 
20 Ohio N.P.N.S. 481. 


Tex.—Austin Hlectric Ry. Co. vy. 
Faust, 133 S.W. 449, 63 Tex.Civ.App. 
on; 

48. Ark.—Faulkner vy. 
177 S.W. 35, 119 Ark: €. 

Conn.—Ball v. T. J. Pardy Const. 
Co., 143 A. 855, 108 Conn. 545, 63) AL: 
Ree: 


Crawford, 


issues of fact submitted). 

49. Covaleski v. Thomas, 242 
S. 174, 229 App.Div. 413. 

50. Bino v. Veenhuizen, 250 P. 450, 
141 Wash. 18, 49 A.L.R. 1297. 


51. Joiner v. Bevier, 152 S.E. 652, 
155 S.C. 340; George v. Belk, 49 S.W. 
748, 101 Tenn. 625. 


52. Seaboard Air Line Ry. v. Ran- 
dolph, 71 S.E. 887, 136 Ga. 505; Mor- 
ris v. Robinson Bros. Motor Co., 110 
So. 688, 144 Miss. 861. 


53. Rodriquez v. Childress, 272 P. 
921, 34 Ariz. 489; Fix v. Button, 181 
S.W. 174, 167 Ky. 621; Morey v. Feltz, 
173 S.W. 82, 187 Mo.App. 650. 


54. Roberts v. Rockbottom Co., 7 
Metc. (Mass.) 46. 


55. Traylor v. Hughes, 7 So. 159, 
88 Ala. 617; Newell v. Rosenberg, 
176 N.E. 616, 275 Mass. 455; Cole v. 
Laws, 10 S.E. 172, 104 N.C. 651. 


56. Ga.—Jones v. Smith, 
Til; Collins v. Bullard, 57 
Barnes v. Strohecker, 17 Ga. : 
Read Phosphate Co. v. Welis, 90 S.E. 
358, 18 Ga.App. 656. 

Towa.—Wright v. Wright, A N.W. 
709, 114 Iowa 748, 55 L.R.A. 

Ky.—Ray v. Ray, 245 ae aan 196 
SGhias Na dy)s 

Me.—Childs v. 
87 Me. 114; 
Me. 362; 
394. 
fea ee MPSeP v. Massa, 122 Mass. 
( 
tar see v. Knowles, 5 Miss. 


ING Ye 


Carpenter, 32 A. 780, 
Beal v. Cunningham, 42 
Blake yv. Blossom, 15 Me. 


N.C.—Robeson v. Lewis, 73 N.C. 
10%; Curtis vi. Smant, S20 NC. 07" 


Pa.—Thomas v. Upper Merion Tp., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 892] 


assemble the jury and direct them to make such 
According to some: au- 


an amendment or change.°? 
thorities even changes in substance 
the separation is not too long and 


pear that the jurors were subjected to outside in- 
Although the jury seal 
and then separate, they are usually 


fluences in the meantime.®’ 
their verdict, 
regarded as retaining the power of 


correction until the verdict is recorded, and they are 


discharged from the ease;>® and 


the court may direct them to amend or change their 
verdict as to formal or clerical matters,®® and, in 


some jurisdictions, also in matters 
but in states where the sealing is 


rendition and recording of the verdict the jury can- 
not thereafter be allowed to change it in a matter 
of substanece;*? and it has been held that, where the 
been so long separated as to have ample 


jury have 


10 Pa.Co. 414. : { 


Vt.—Montgomery v. Maynard, 33 
Vit. 450. 

57. Industrial Sav. Bank Ve 
Mitchell, (App.) 140 So. 449 [cert den 


140 So. 452, 224 Ala. 335]; Mitchell 
v. Langley, 85 S.E. 1050, 148 Ga. 827 
L.R.A.1916C 1134, Ann.Cas.1917A 469 
Gordon v. Higley, Morr. (Iowa) 13; 
Riley v. Williams, 123 Mass. 506. 


58. Singer v. National Bond & In- 
vestment Co., 118 So. 561, 218 Ala. 
375; Scott v. Parker, 113 So. 495, 216 
Ala. 321; Warner v. New York Cent. 
Re Co: 852 TN 41437, 1d Am R124; 
McCabe Lumber Co. v. Beaufort Coun- 
Ae aired Co., 121 S.B.. 755, 187 N.C. 
417. 


59. Scott v. Parker, 113 So. 495, 
216 Ala. 321; Olcott v. Hanson, 12 
Mich. 452; Porret v. City of New 
Work, 169 "N-E: 280) 252 N-y. 208; 
Warner v. New York Cent. R. Co., 
52 IN. ¥. 437, 12 Am VR. 724; Root: v. 
Sherwood, 6 Johns. (N.Y.) 68, 5 Am. 
Dt9l;. Di Santo--v) Alper,’ 99) Pa. 
Super. 46; Thomas vy. Upper Merion 
Tp., 10 Pa.Co. 414. 


60. U.S.—Smith v. Keystone Wood, 
Products Co., 32: BA(20)=261spait 32. i. 


(2d) 264]. 

Ga.—Atlantic Coast Line R. Co. v. 
Spearman, 156 S.E. 824, 42 Ga.App. 
536. 

I1].— Griffin v. 
Lenartz v. Funk, 
Dahlgren v. Israel, 204 Ill.App. 340; 
City of Chicago v. Giersch, 189 Ill. 
App. 632; Nolan v. East, 132 Ill.App. 
634; Moore v. Merchants’ L. & T. Co., 
70 Ill.App. 210. 


Ind.—Grand Rapids & I. R. Co. v. 
Oliver, 103 N.E. 1066, 181 Ind. 145. 


Iowa.—Matthys v. Donelson, 160 N. 
W. 944, 179 Iowa 1111; Cohen v. Sioux 
City Traction Co., 119 N.W. 964, 141 
Iowa 469; Wright v. Wright, 87 N. 
W. 709, 114 Iowa 748, 55 L.R.A. 261; 
Higley v. Newell, 28 Iowa 516; Lee 
v. Bradway, 25 Iowa 216; Hamilton 
v. Barton, 20 Iowa 505; Tifield v. 
Adams, 3 Iowa 487. 

* La.—Rousseau v. Daysson, 8 Mart. 
N.S: 273. 

Me.—Childs v. Carpenter, 32 A. 780, 
87 Me. 114; Beal v. Cunningham, 42 
Me. 362; Doe v. Scribner, 36 Me. 168; 
Blake v. Blossom, 15 Me. 394. 

- Md.—Bronstein v. American Ice Co., 
86 A. 131, 119 Md. 132. 

Mass.—Mason v. Massa, 122 Mass. 

eeu Pritchard v. Hennessey, 1 Gray 


Larned, 111 Ill. 432; 
224 Ill.App. 180; 


Minn.—Loudy v. Clarke, 48 N.W. 25, 
45 Minn. 477. 


TRIAL 


can be made if 
it does not ap- 


amendment and 


until that time | ters 


of substance ;°* 
equivalent to a 


Neb.—Canon v. Farmers’ Bank of 
Gook, 91 N.W. 585, 3 Neb.- (Unoff.) 
48. 


N.Y.—Clark v. Lude, 18 N.Y.S. 271, 
63 Hun 363; Tenenbaum v. Cohen, 165 
N.Y.S. 825, 100 Misc. 360. 

Okl.—Jantzen v. Hmanuel German 
Baptist Church; W202: PI2T 27. Ob 
473, Ann.Cas.1912C 659. 


Pa.—Reitenbaugh v. Ludwick, 31 
Pay 134 +.. Di, Santo v.:cAlper; 99. Pa. 
Super. 46; Blake v. Hunsberger, 46 


Pa.Super. 32; Columbia Glass Co. v. 
Atlantic Glass Co., 43 Pa.Super. 367; 
Thalheimer v. Kirschman, 21 Pa.Dist. 


OJ. 


8.C.—Lorick & Lowrance v. Julius 


H. Walker & Co., 150 S.E. 789, 153 S. 
Cc. 309. : 
[a] Computation of amount.—(1) 


Although jury have sealed the verdict 
and separated the court may send 
them back to compute the amount of 
recovery which they have failed to 
insert. Smith v. Keystone Wood 
Products Co., 32 F.(2d) 261 [aff 32 
F.(2d) 264]; Columbia Glass Co. v. 
Atlantic Glass Co., 43 Pa.Super. 367. 
(2) Thus, where the jury in a tort 
action for unliquidated damages re- 
turn a sealed verdict for plaintiff 
without indicating the amount of re- 
covery, the court may properly send 
them out again to determine and in- 
sert the amount. Charles v. Boston 


Elevated Ry. Co., 120 N.E. 69, 230 
Mass. 536. 
[b] Date for commencement of in- 


terest.— Where a sealed verdict is for 
a specified amount “with interest,” 
the jury may be directed to retire and 
indicate the date from which they in- 
tended interest should begin as this 
is a mere ministerial act of indicat- 
ing what the jury had previously 
found but failed to state in their 
verdict. Matthys v. Donelson, 160 N. 
W. 944, 179 Iowa 1111. 

[c] Surplusage.—Although a ver- 
dict has been sealed, and the jury 
separated, the court may have the 
jury correct their verdict by striking 
out a surplus finding as to a matter 
over which the jury has no power. 
Jantzen v. Emanuel German Baptist 
Church, 2120. 7127, 27 (GkIS 473) Ann: 
Cas,.1912' C659; 

61; Scott v. Parker, ‘113 So} 49, 
216 Ala. 321; Newell vy. Rosenberg, 
176 N.E. 616, 275 Mass. 455; Charles 
v. Boston Elevated Ry. Co., 120 N.E. 


69, 230 Mass. 586; Porret v. City of: 
New York, 169 N.E. 280, 252 N.Y. 208; 
Coughlin v. Weeks, 185 P. 649, 75 


Wash. 568. 

62. Matthys v. Donelson, 160 N.W. 
944, 179 Iowa 1111; Smith v. Dow, 
159 N.W. 654, 178 Iowa 108. 
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opportunity to mingle indiscriminately with the pub- 
he, the court has no power to authorize the jury to 
retire with an informal sealed verdict, which 
practically for one party, and return a second ver- 
diet in favor of the other party.°* 
‘short time previous is often held not to prevent the 
court from recalling the jury before they have com- 
pletely dispersed or separated and having them 
amend the verdict as to formal matters,°* or mat- 
as to which there is no dispute,*® or designate 
which of two incompatible and contradictory forms 
of verdict express their true finding.®® 
risdictions it is even held, without apparent qualifi- 
cation, that the jury may be recalled to amend or 
correct the verdict after they have been discharged, 
and separated, and the verdict recorded ;°* 
is the general rule that, after the verdict has been 
received and the jury discharged,®® or after the 


is 


A discharge a 


In some ju- 


but it 


\ 


[a] Insertion of amount of re- 
covery.—(1) Where the action is for 
unliquidated damages and the jury 
return a sealed verdict for plaintiff 
without indicating the amount of re- 
covery the jury cannot be sent back, 
after sealing and separation, to cor- 
rect the verdict by inserting the 
amount. Smith v. Dow, 159 N.W. 654, 
178 Iowa 108. (2) The fact that the 
sealing is equivalent to a rendition 
and recording of the verdict in open 
court does not prevent the court from 
having the jury correct a verdict for 
a party, who is entitled to an uncon- 
troverted amount, by inserting such 
amount. Matthys v. Donelson, 160 
N.W. 944, 179 Iowa 1111. 


63. Beecher v. Newcomer, 46 Pa. 
Super. 44. 
64. Colo.—Schoolfield v. Brunton, 


36 P. 1103; 20 Cole. 139; Patrick Red 
Sandstone Co. v. Skoman, 29 P. 21, 1 
Colo.App. 323. 

Ind.—Lafayette St. Ry. v. Ullrich, 
ee N.E. 257, 168 N.E. 709, 92 Ind.App. 

Ky.—Ray v. Ray, 245 S.W. 
Laie EG) 

Ohio.—Cady-Ivison Shoe Co. v. 
Chicowicz, 24 OhioCir.Ct.N.S. 53. 

Tex.—Howard v. Kopperl, 5 S.W. 
627, 74 Tex. 494; Kansas City, M. & 
O. Ry. Co. of Texas v. Treadwell & 


287, 196 


Wilkison, (Civ.App.) 164 S.W. 1089; 
Sigal v. Miller, (Civ.App.) 25 S.W. 
1012. 

65. Fearnley v. Fearnley, 98 P. 


819, 44 Colo. 417. 


66. Keyes v. Chicago, B. & Q. R. 
Co., 31 S.W.(2d) 50, 326 Mo. 236. 
ahi Dearborn v. Newhall, 63 N.H. 

68. U.S.—Snowden v. McGuire, 22 


F.Cas.No. 13,150, 2 CranchC.c. 6. 
Noe TeR te Clair v. Caldwell, 72 Ala. 


Ga.—Shelton y. O’Brien, 76 Ga. 820; 
Bese v. Alison, 8 Ga. 201, 52 Am.D. 


Tl.—Kirk vy. 
251. 


N.Y.—Winters Nie Brooklyn & 
Queens Transit Corporation, 260 N. 
Vis: alk 

N.C.—Mitchell v. 
BOW ner zone Cy eos 2c 

Ohio.—Long vy. Cassiero, 136 N.E. 
888, 105 OhioSt. 123; Wertz v. Cin- 
cinnati, etci, R. Coz; 11 OhioDec. (Re- 
print) 872 30 Cinc.L. Bul, 280. 

Pa: el wealters v. Junkins, 16 Serg.& 
414, 16 Am.D. 585. 

R.I.—Abraham vy. Superior Court 

146. Aq 617,50) Rel.207, 66) Aclu.R. 533. 


Senzig, 79 Ill.App. 


Mitchell, 29 S.B. 


R. 
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jury have otherwise lost all power to act with ref- 
erence to the case,°® they cannot amend or change 
nor is it within the power of the court 
thereafter to recall them and direct them to alter 


the verdict; 


or amend their verdict,’° except 


purpose. of the amendment is to have the verdict dis- 
pose of an issue as to which the court has previous- 
ly directed a verdict in favor of one party,‘! or 
where the verdict, as orally pronounced and record- 
ed, is correct both in form and substanee and the 
jury are reassembled after discharge simply to cor- 
rect-a formal defect in their written return.‘? 


[§ 893] (4) Place of Making 
Change. 
amend or change the verdict,** 


Wash.—Beglinger v. Shield, 2 P. 


(2d) 681, 164 Wash. 147. 
W.Va.—Yonker vy. Grimm, 
695, 101 W.Va. 711. 


69. Bradley v. Rogers, 5 P. 374, 33 
Kan. 120; West v. West, etc., R. Co., 
61 Miss. 536. 


70. ‘U.S.—Mattice v. 
Casualty Co., 5 F.(2d) 233 

Ill.— Wickizer-McClure Co. v. Ber- 
mingham & Seaman Co., 151 Ill.App. 
540; Warfield v. Patterson, 135 Ill. 
App. 307; Independent Order Mut. 
Aid v. Stahl, 64 Ill.App. 314. 


Me.—Sneli v. Bangor Steam Nav. 
Co., 30 Me. 337. 


N.M.—Murry v. Belmore, 154 P. 705, 
2A NSM t31 3: 


N.Y.—Anderson v. Illinois Surety 
Co., 142 N.Y.S. 719, 157 App.Div. 691. 


Ohio.—Boyer v. Maloney, 160 N.E 
740, 27 OhioApp. 52. 


R.I.—Abraham v. Superior Court, 
PAGAL GL, 50 RL. 207. 66 ALR 533. 


S.D.—Short v. McMullen, 180 N.W. 
719, 438 S.D. 463. 


Tex.—Crosby County Cattle Co. v. 
McDermett, (Civ.App.) 281 S.W. 293; 
Denison, etc., R. Co. v. Giersa, (Civ. 
App.) 50 S.W. 1039. But see El Paso 
Electric Co. v. De Garcia, (Civ.App.) 
10 S.W.(2d) 426 (holding that under 
Rev. St. [1925] art 2207, the court has 
power to recall the jury after dis- 
charge and have the jury amend a 
verdict which shows on its face that 
the jury have made a mistake because 
it is for defendant for a specified sum 
when he is not entitled to recover 
anything). 


W.Va.—Yonker v. Grimm, 133 S.E. 
695, 101. W.Va. 711. 


[a] Discharge.—(1) Discharge of 
jury is alone sufficient to deprive 
court of power to have jury amend or 
alter verdict and they cannot there- 
after be directed to do so even though 
verdict has not yet been recorded. 
Yonker vy. Grimm, 133 S.E. 695, 101 
W.Va. 711. (2) Where jury return 
verdiet in open court, in the presence 
of counsel, the verdict is read by the 
clerk, and no objection is made or poll 
asked, and the verdict is entered on 
the ‘trial docket, and the jury are ex- 
cused and allowed to disperse with- 
out admonition with respect to the 
case, and are not ordered to return for 
any further proceedings in the case, 
there is such a discharge of the jury 
that they cannot later be recalled to 
amend or alter their verdict. Boyer 
v. Maloney, 160 N.E. 740, 27 OhioApp. 
52. (3) Where a verdict for plaintiff 
is responsive, complete, and perfect 
in form, it is error for the court, aft- 
er the jury have been discharged, al- 
though before they have left the 
court room and completely dispersed, 


133 S.E. 


Maryland 


While the jury may properly retire to 
amendments 


TRIAL 


where the sole 


Amendment or 


or 


to recall the jury and state that it 
has been suggested that, the jury in- 
tended to find for defendant and, up- 
on an affirmative answer from some 
of the jurors, to send the jury back 
again to reconsider the case. Short 
v. MeMullen, 180 N.W. 719, 48 S.D. 
463. 


71. Harris v. Hipsley, 
122 Ma. 418. 

72. Rottmund v. Pennsylvania R. 
Co., 74 A. 341, 225 Pa. 410. 

73. Ala.—Comer v. Jackson, 
Ala. 384. 

Fla.—Coffee v. Groover, 20 Fla. 64 
[rev on other grounds 8 S.Ct. 1, 123 
LOGS ek re ad Den Oe sya 

Iowa.—Wright v. Wright, 87 N.W. 
709, 114 Iowa 748, 55 L.R.A. 261. 

Ky.—Tarlton v. Briscoe, 1 
Marsh. 67. 

La.—Broussard v. Nolan, 4 La.Ann. 
55: 

S.C.—Lorick & Lowrance v. Julius 


89 A. 852, 


50 


A.K. 


H. Walker &°*Co,, 150° S:Ei°789, 153 
S.C. 309; Hobson v. Humphries, 9 S. 
CLANS Tle 

Vt.—Montgomery v. Maynard, 33 
Vt. 450. 


Wis.—Urbanck v. Chicago, ete. R. 
Co., 1 N.W. 464, 47 Wis, 59. 


74. Ga.—Denham v. Kirkpatrick, 
64 Ga. 71. 

Ill.— Kessel v. O’Sullivan, 60 III. 
App. 548. 


Mass.—T'womey v. 
E. 590, 161 Mass. ‘91. 

Mo.—Buttron v. Bridell, 
12, 228 Mo. 622; Rothenheber v. Pul- 
itzer Pub. Co., (App.) 262 S.W. 48 
[quashed on other grounds 270 S.W. 
633, 307 Mo. 480, and op conformed to 
(App.) 273 S.W. 1119]. 

Neb.—Olson v. Nebraska Telephone 
Co., 127 N.W. 916, 87 Neb. 593. 

N.Y.—Selig v. Alexander, 173 N.Y. 
S. 187, 185 App.Div. 322. 

N.C.—Cohoon y. Cooper, 
834, 186 N.C. 26. 

8.C.—Lorick & Lowrance v. Julius 
H. Walker & Co., 150 S.E. 789, 148 
SiC 509. 

Tex.—Mackay Telegraph-Cable Co. 
v. Armstrong, (Civ.App.) 241 S.W. 


Linnehan, 36 N. 


129 S.W. 


118 S.E. 


795; International, ete., R. Co. v. Lis- 
ter, (Civ.App.) 72 S.W. 107. 
Va.—Manor v. Hindman, 97 S.B. 


302, 123 Vai,767. 

Wash.—Gosslee v. City of Seattle, 
231 P. 4, 132 Wash. 1; Marine Sav. 
eine Vv. Young; 31 P. 864; 5 Wash. 
394, 

Necessity that jury retire to de- 
mere on original verdict see supra 


75. Kenney v. Habich, 137 Mass. 


[§§ 892-894 


changes made in open court are ustially held not 
improper;’* but it has been held that if a change 
or amendment directed by the court relates to a 
matter of substance the only proper course is to_ 
have the jury retire for further deliberations, with 
proper instructions, and it is error for the court 
to have the jury, in open court, sign and assent to 
a changed verdict drawn up by ae clerk on the 
court’s direction.*® 


[§ 894] b. By Court’°—(1) In General. 
the court has no power to look into the evidence and 
revise or amend the verdict as to a finding of fact,*” 
or in any manner to invade the province of the jury 
by substituting or adding the court’s conclusion or 
verdict as to a substantial or material matter,’® there 


While 


421. 


{a] Tllustration.—Where, in an ac- 
tion against several defendants, the 
jury return a verdict against each de- 
fendant for different and varying 
sums, and in response to the court’s 
inquiry the foreman states that the 
jury intended to give plaintiff a ver- 
dict for the aggregate of those sums, 
it is error for the court to have the 
elerk prepare another verdict against 
defendants for the aggregate of the 
sums and have this verdict signed 
and assented to in open court with- 
out the jury leaving their seats., 
Kenney v. Habich, 137 Mass. 421. 
But see Olson v. Nebraska Telephone 
Co., 127 N.W. 916, 87 Neb. 593 (hold- 
ing that there was no error where a 
verdict against joint defendants for 
a specified sum ending with the words 
“to be assessed equally against each,” 
was directed to be corrected by the 
jury in open court by having the fore- 
man strike out the words mentioned). 

76. Power to render judgment dis- 
regarding manifest errors in verdict 
see Judgments § 107 

77. Original Sixteen to One Mine 
v. Twenty-One Mining Co., 254 F. 630; 
Miller v. Hogan, 84 N.W. 40, 81 Minn. 
312; Pouison v. Collier, 18 Mo.App. 
583; Isley v. Virginia Bridge, etc., Co., 
55 S.H. 416, 143 N.C. 51; Shields v. 
Whitaker, 82 N.C. 516. 


78. U.S.—Pressed Steel Car Co.. v. 
Steel Car Forge Co., 149 F, 182, 79-C. 
C.A?: 130: 


Ala.—City of Birmingham vy. Haw- 
kins, 72 So... 25, 196 Ala. 127; Mer~ 
chants’ Bank & Trust Co. v. J. A. El- 
tot & Son, 80 So. 624, 16 Ala.App. 

Colo.—Bartlett v. Hammond, 230 P. 
109, 76 Colo,i7k. 


ya.—Glore v. Akin, 62 S.E. 580, 131 
Ga. 481; McCrary v. Gano, 41 S.E. 
53805 115) Ga 20> s Parmensebe cia. 
Co. v. Candler, 18 S.B. 540, 92 Ga. 249. 


Ill.—EHlectric Vehicle’ Co. v. Price, 
188 TllApp. 594; Kankakee Stone, 
etc., Co. v. Cogan, 74 Ill.App. 78. 

Ind.T.—Brooks v. Collier, 58 S.W. 
559, 38 Ind.T. 468. 


Me.—Bucknam vy: Greenleaf, 48 Me. 
394; Little v. Larrabee, 2 Me. 87, 11 
Am.D, 43. 

Md.—Gaither v. Wilmer, 18 A. 590, 
ume 361, 17 Am.S.R. 542, Fa veypetue 


Mass.—Cobb v. Boston, 86 N.E. 785, 
201 Mass. 15; Minot v. Boston, 86 N. 
E. 7838, 201 Mass. 10, 25 L.R.A.N.S. 
bt GM Morrissey Vv. Motrissey, 62 N.E. 
972, 180 Mass. 480; gebapiersh Vv. 
Wentworth, 13 Metc. 358 


Minn.—Miller v. Hoenn 84 N.W.. 40, 
81 Minn. 312. 


Miss.—Hines v. Lockhart, 105 So. 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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are numerous eases to the effect that the court has 
» the power to put a manifestly irregular or defective 
verdict in such form as to make it conform to the 


449; Walker v. Sinking Fund Com’rs, 
9 Miss. 372. 


1 Mo.—Meffert v. Lawson, 287 S.W. 
610, 315 Mo. 1091; Dahler v. Meistrell, 
24 S.W.(2d) 238, 224 Mo.App. 815; 
Powell v. Bierman, (App.) 22 S.W. 
(2d) 854; Lummi Bay Packing Co. v. 
Kryder, (App.) 263 S.W. 543; Dyer v. 
Combs, 65 Mo.App. 148; Poulson v. 
Collier, 18 Mo.App. 5838. 


N.J.—Gerhab v. White, 40 N.J.Law 
242; Henry R. Isenberg Co. v. Kent, 
147 A. 815, 7 N.J.Misc. 1089. 


N.Y.—Hoffer Vv. Hooven-Owens- 
Rentschler Co., 182 N,Y.S. 6338, 192 
App.Div. 138 [aff 177 N.Y.S. 720, 107 
Mise. 383]; Amory v. Washington 
Steamboat Co., 105 N.Y.S. 999, 120 
App.Div. 818; Shayne y. White, 81 N 
Y.S. 372, 81 App.Div. 600. 


N.C.—Winn v. C. W. Finch & Son, 
88 eae Soest TL MNEC. war oe 


D.—Watne v. Rue, 197 N.W. 
ND. 651 


On Parlin) ete., Co. v. Barnett, 57 
P. 625, 35 Or. 568; Fiore v. Ladd, 46 
P. 144, 29 Or. 528. 


Pa.—Clauser v. Patterson, 15 A. 
444, 122 Pa. 372. See Charles v. Bish- 
pit, 1 A. .572, 1-Pa.Cas’\ 260° Cholding 
that an error of the jury in giving 
plaintiff more than the evidence en- 
titles him to cannot be corrected by 
the supreme court). 


S.D.—Walters vy. Gilham, 
854, 52 S.D. 82. 


Tenn.—Barnard Vv. 
Humphr. 100. 


Va.—Atkinson v. 
326, 144 Va. 220. 


Wash.—City Bond & Share y. Klem- 
ent, 5 P.(2d) 5238, 165 Wash. 408. 


Wis.—Wallace v. Hilliard, 7 Wis. 
627. 


[a] Changes or corrections held 
improper.—(1) Where, in an action 
against a city and its police officer 
for personal injury, the jury find for 
plaintiff with damages against the 
city in the sum of fifty dollars and 
against the officer in the same 
amount, the court cannot change the 
verdict to a verdict for plaintiff for 
one hundred dollars. City of Bir- 
mingham v. Hawkins, 72 So. 25, 196 
Ala. 127; contra Polsey v. Waldorf- 
Astoria, 214 N.Y.S. 600, 216 App.Div. 
86 [appeal dism 154 N.E. 602, 243 N.Y. 
533]. (2) A verdict against joint de- 
fendants for a specified sum against 
each cannot be changed by the court 
into a verdict against both defendants 
jointly for one half of the total 
amount found in the verdict of the 
jury. Bartlett v. Hammond, 230 P. 
109, 76 Colo. 171; Glore v. Akin, 62 
S.E. 580, 581, 131 Ga. 481 (“The sev- 
eral verdict found against the de- 
fendants could not be cured by re- 
ducing it to one-half the amount and 
changing it toa joint verdict. . 

The jury did not find a joint ver dict, 
and counsel and the court could not 
make one for them. . . . The ef- 
fort to correct the verdict not only 
changed it in amount, but changed 
the whole character of the finding’’). 
But see cases infra § 898 note 27. (3) 
Verdict for a lien on part of a rail- 
road’s property cannot be amended to 
declare a lien upon the entire prop- 
erty of the railroad. Farmers’ L. & 
T. Co. v. Candler, 18 S.E. 540, 92 Ga. 
249. (4) General verdict for defend- 
ant cannot be amended by court add- 
ing a finding of damages for defend- 
ant on his plea of set-off. Electric 
Vehicle Co. v. Price, 138 Ill.App. 594. 
See also Band v. Bindseil, 137 N.Y.S. 


766, 
50 


216 N.W 
Young, 5 


Neblett, 132 S.E. 
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890, 78 Mise. 161 (holding that such 
an amendment cannot be made upon 
ex parte application of defendant, 
without adequate notice to plaintiff, 
where the only evidence that the jury 
intended to allow defendant damages 
is the unverified statements of the 
foreman). (5) General verdict for 
defendant cannot be amended so as 
to award him damages for alleged 
excess of counterclaim over amount 
claimed by plaintiff. Henry R. Isen- 
bere Cou ivi Kent, 147 CANS Usain J 
Mise. 1089. (6) A verdict which is 
substantially defective because of its 
failure to make a finding on a ma- 
terial issue ‘cannot be amended or 
corrected by the court’s adding what 
the jurors by affidavit swear was 
their finding on that issue. Lummi 
Bay Packing Co. v. Kryder, (Mo. 
App.) 263 S.W. 543. (7) Power to 
amend as to amount of recovery see 
infra § 898. 


79. U.S.—Koon v. Phoenix Mut. L. 
Ins. Co., 104 U.S. 106, 26 L.Ed. 670; 
Lincoln Tp. v. Cambria Iron Co., 103 
U.S. 412, 26 L.Ed. 518; Parks v. Turn- 
er, 12 How. 39, 13 L.Ed. 883; Murphy 
v. Stewart, 2 How. 263, 11 L.Ed. 261; 
Dextone Co. v. Building Trades Coun- 
cil of Westchester County, 60 F.(2d) 


47; Osborne Vo UATIScGhHUl 93 nb ook, 
35 C.C.A. 354; Swofford Bros. Dry- 
PP ode Co. v. Smith-McCord Dry- 
Goods) Coy 8b R417; $29: CC. Ay -239% 
Gey v. Joplin, 13 F. 650, 4 McCrary 
459. 


Ala.—Stinson v. M. F. Patterson & 
Son, 102 So. 912, 212 Ala. 469. 


Cal.—Perkins v. Wilson, 3 Cal. 137. 


Colo.—Davis vy. Shepherd, 72 P. 57, 
31 Colo; 141, 


Ga.—Paulk_ v. 


Speer, 85 S.H. 867, 
143 Ga. 621; Knowles v. Williams, 62 
Ga. 316; Hardin v. Johnston, 58 Ga. 
522; Erskine v. Wiggins, 58 Ga. 187; 
peti v. Gilbert, 24 Ga. 454; Wood 

McGuire, 17 Ga. 361, 63 Am.D. 246; 
vena v. Rogers, 1 'Ga."463: 


Idaho.—Glennon y. Fisher, 10 P. 
(2d) 294, 51 Idaho 732; Drainage Dist. 
No. 2 of Canyon County v. Renee yang 
Ditch Co., 182 P. 847, 32 Idaho 31 

Jll.—Western Springs Park ies 
v. Lawrence,°175' N.E. 579; 343 11. 
302; T. Wilce Co. v. Royal Indemnity 
Co., 124 N.E. 635, 289 Ill. 383; Italian- 
Swiss Agricultural Colony v. Pease, 
62 N.E. 317, 194 Ill. 98; Chittenden v. 
Evans, 48 Ill. 52; Parmelee v. Smith, 
21 Ill. 620; Brownell Machinery Co. 
v. Walworth, 193 Ill.App. 23; Malott 
v. Howell, 111 I1]l.App. 233; McKinney 
v. Armstrong, 97 Ill.App. 208; Clapp 
v. Martin, 33 Ill.App. 4388. 

Ind.T.—Swofford Bros. Dry-Goods 
Co. v. Smith-McCord Dry-Goods Co., 
37 S.W. L038, 1 Ind. ™ 314: 


Iowa.—P. M. Lattner Mfg. Co. v. 
Higgins, 195 N.W. 746, 196 Iowa 920; 
Robyn v. Van Der Weide, 159 N.W. 
1034, 178 Iowa 608; Carlson v, Adix, 
123 N.W. 321, 144 Iowa 653, Ann.Cas. 


1912A 1204; Armstrong y. Pierson, 
15 Iowa 476; Fromme y. Jones, 13 
Iowa 474. 


Kan.—Gould v. Har varies 80F Pe 9:76, 
71 Kan. 438. 

Ky.—Craig v. Taylor, 10 B.Mon. 53. 

La.—Beal v. McKiernan, 8 La. 569. 

Me.—Holt v. Elwell, 93 A. 548, 118 
Me. 236; How v. How, 48 Me. 428; 
Sawyer v. Hopkins, 22 Me. 268; Lit- 
tle v. Larrabee, 11 Am.D. 43, 2 Me. 37. 

Mass.—Cobb v. Boston, 86 N.E. 785, 
201 Mass. 15; Minot v. Boston, 86 
N.E. 783, 201 Mass. 10, 25 L.R.A.N.S. 
311; Lovejoy v. Whitcomb, 55 N.B. 
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intention of the jury, and earry their findings into 
effect, where the intention can be ascertained with 
certainty,’® from statements of the jurors them- 


322, 174 Mass. 586; 
coln, 12) Gray (45; 
mery, 10 Mass. 64; 
10 Allen 537. 

Mich.—Rabior v. Kelley, 160 N.W. 
392, 194 Mich. 107; Sleight v. Hen- 
ning, 12 Mich. 3871. 

Minn.—Coit v. Waples, 1 Minn. 134. 


Miss.—Patrick v. Carr, 50 Miss. 


Lincoln v. Lin- 
Porter v. Rum- 
Chaffee v. Pease, 


ste Montgomery vy. Tillotson, 2 Miss. 
Mo.—Henley v. Arbuckle, 13 Mo. 
209; Cox v. Bright, 65 Mo.App. 417; 


Christopher v. White, 42 Mo.App. 428; 
J. A. Fay & Co. v. Richmond, 18 Mo. 
App. 355; Acton v. Dooley, 16 Mo. 
App. 441. 


N.H.—Tucker v. Cochran, 47 N.H. 
54; Clough v. Clough, 26 N.H. 24. 


N.J.—Franchino v. Overseer of 
Poor of City of Orange, 136 A. 736. 
103 N.J.Law 300 [aff 140 A. 919, 104 
N.J.Law 435]; Kilgus v. Wayne Co., 
88 A. 1056, 85 N.J.Law 351; Hum- 
phreys v. Woodstown, 7 A. 301, 48 N. 
J.Law 588; -State St. Methodist 
Church vy, Gordon, 31 N.J.Law 264. 


N.Y.—Allan Fox Co. v. Wohl, 174 
N.E. 650, 255 N.Y. 268 [rearg den 177 
N.E. 137, 256 N.Y. 554]; Hodgkins v. 
Mead, 23 N.E. 559,119 N.Y. 166; Brigg 
Wo -Ailtony $3! NB 5299 INO Ye bite 
Am.R. 63; Dalrymple v. Williams, 63 
N.Y: 361, 20 Am.R. 544; Polsey v- 
Waldorf-Astoria, 214 N.Y.S. 600, 216 
App.Div. 86 [appeal dism 154 N.E. 
602, 243 N.Y. 553]; Wells v. Cox, 1 
Daly 515; Burhans-v. Tibbits, 7 How. 
Pr. 21; Rockfeller v. Donnelly, 8 Cow. 
623; Van Rensselaer v. Platner, 2 
Johns.Cas. 17. 


N.C.—Cox v. High Point, ete., R. 
Co., 62. S.Es.761, 149 N.C..86, 16 Ann: 
Cas. 474; Grist v. Hodges, 14 N.C. 
198; Dowell v. Vannoy, 14 N.C. 43. 


Ohio.—Hay v. Ousterout, 3 Ohio 
384. 

Okl.—A5tna Building & Loan Ass’n 
Vv. McCarty; “189 *P.° 357, ‘78 Ok 187: 

Or.—Osborne vy. Morris, 28 P. 70, 21 
Or. 367. 

Pa. 162 A. 
287, 308 Pa. 298; Malone v. Union 
Paving, (Coy, 59), Aw 2d) 8.0 Gra beae: relabalee 
Jackson v. Tozer, 26 A. 226, 154 Pa. 
223; Haycock v. Greup, 57 Pa. 438; 
Keen v. Hopkins, 48 Pa. 445; Ivens’ 
Appeal, 33 Pa. 237; Henry v. Raiman, 
25 Pa. 354 64 Am.D. 703; Pedan v. 
Hopkins, 13 Serg.&R. 45; Smullin v. 
Harenski, (Super.) 162 A. 319; Mo- 
tors Mortg. Corporation v. Hagerling, 
(Super.) 161 A. 447; Columbia Glass 
Co. v. Atlantic Glass Co., 43 Pa.Su- 
per... 36739. Capello , vy." Borachs:) 923 
Pa.Dist. 758; Carl v. Stine, 14 Pa. 
Dist. 533, 30 Pa.Co. 283; Pennsylvania 
Knitting -Co. vi Bibb Mie. Co.) 21 
Pa.Co.\ 537: Boginski “vi TobolskL 
21 Pa.Co. 531; Chapman y. Erwin, 2 
Lanc.L.Rev. 233. See Thompson v. 
Emerald Oil Co., 123 A. 810, 279 Pa. 
321 (recognizing rule); Guth v. Cos- 
ta, 21 Pa.Dist. 202 (holding that a 
verdict pronounced orally and record- 
ed in open court is’ the real verdict 
of the jury and it cannot be amended 
to conform with the verdict slip pre- 
pared in the jury room although from 
this it is clear that the jury intended 
to include matters not included in the 
recorded verdict). 


R.I.—Going v. Vallesi, 158 A. 148; 
Brown v. Superior Court, 155 A. 658, 
51. RI. 469. 


S.C.—Pearce v. McClenaghan, 39 S. 
C.L. 178, 55 Am.D. 710; Common- 
wealth Bank v. Condy, 19 S.C.L. 209; 
Roulain v. McDowall, 1 S.C.L. 490. 
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selves,®® the notes of the trial judge,’! data given 
in the verdict,*? or any other clear and satisfactory 
evidence appearing in the record or the minutes of the 
but the court cannot properly modify ‘or 
reform the verdict to effectuate the intention of the 
jury where there is no certain and unmistakable data 
by which the court can determine that intention.** 
Where the court has directed a verdict of a certain 
tenor, but the verdict returned by the jury does not 
conform to the direction or intention of the court, 
it is usually held that the court can amend the ver- 
The court may strike 
from the verdict portions thereof which purport 
to deal with matters outside the province of «the 
jury,*® unless the omission of the stricken portion 
will give the rest of the verdict an entirely different 


trial? 


dict to make it eontorm.’° 


See Segars v. Segars, 63 S.E. 891, 82 
S.C. 196 (holding that if a party wish- 
es to complain of clerical errors in 
the verdict he should have made a 
motion to have the verdict corrected). 

Tenn.—FHox v. Boyd, 58 S.W. 221, 
104 Tenn. 357. 

Tex.—Brite v. Atascosa County, 
(Civ.-App.)} 247 S.W. 878; W. R. Case 
& Sons Cutlery Co. v. Folsom, (Civ. 
App.) 170 S.W. 1066; Chimene v. Bak- 
ery 75. SW. 330, (325 Lex.Civ. App. 5205 
International, jetc., R. Co. v. Branch, 
68 S.W. 338, 29 Tex.Civ.App. 144, (Civ. 
App.) 56 S.W. 542. : 

Vt.—Foster v. Caldwell, 18 Vt. 176. 


Va.—Atkinson v. Neblett, 132: S.E. 
326, 144 Va. 220; Pendleton v. Vande- 
vier, 1 Wash. “(1 Var), 3831. 

Wash.—City Bond & Share v. Klem- 
ents), Pi(2d) 3523, 165. Wash. £408; 
Gosslee vy. City of Seattle, 231 P. 4, 
132 Wash. 1; Richardson y. Agnew, 
89 P. 404, 46 Wash. 117; Marine Sav. 
Bank v. Young, 31 P. 864, 5 Wash. 394. 


W.Va.—Price Hill Colliery Co. v. 
Pinkney, 122 S.H. 434, 96 W.Va. 74. 


Wis.—Hurst v. Webster Mfg. Co., 
107 N.W. 666, 128 Wis. 342. 


Eng.—Ernest v. Brown, 4 Bing.N. 
Cas. 162,33, H.C... 649, 132 Reprint 
750; Baker v. Lawrence, 22 L.T.Rep. 
N.S. 608. 


[a] Correction of form to carry 
out finding.—(1) Where a verdict for 
defendant in an action on the case 
should have stated, ‘that the defend- 
ant Is:"not guilty,” the. court ,.may 
properly change it to so read where 
the jury return a verdict ‘‘that the 
defendant did not promise.” Going 
Vie allest VCR. Pet 8 eA aS C2) 
Where the jury in an action of re- 
plevin are furnished the wrong form 
so that their verdict makes no ex- 
press finding as to title but simply 
states “that the defendant was not 
guilty,” the court may put the verdict 
in the proper form for a verdict for 
defendant in a replevin action. Holt 
vy. Elwell, 93 A. 548, 113 Me. 236. 


{b] Statute as to correction by 
jury——A statutory provision that if 
the verdict is informal or insufficient 
it may be corrected by the jury, un- 
der the advice of the court, or the 
jury may again be sent out, does not 
take away the common law power of 
the court to amend or correct ver- 


dicts. “Osborne vy." Morris; 28 P. 170, 
ZALOTS O67. 

80. Ga.—Paulk v. Speer, 85 S.E. 
867, 1438 Ga. 621. 

Idaho.—Glennon vy. Fisher, 10 P. 


(2d) 294, 51 Idaho 732. 


Iowa.—Robyn v. Van Der Weide, 
159 N.W. 1034, 178 lowa 608; Cohen 


TRIAL 


ed.87 


consent. 


Vi O1OUXECity Draction Coz. 109 NW. 
964, 141 Iowa 469. 
N.H.—Zebnik v. Rozmus, 124 A. 460, 
INCA 45: 
N.Y.—Wands v. City of Schenecta- 
dy, 156 N.Y.S. 860, 171 ‘App.Div. 94; 
Wirt v. Reid, 123 N.Y.S. 706, 138 App. 
Diy G0), 
Tex.—W. 
COm we 
1066. 
Evidence of jurors affecting ver- 
Gict see infra § 914. 


81. Murphy v. Stewart, 2 How. (U. 
S.) 263, 11 L.Ed. 261; Western Springs 
Park Dist. v. Lawrence, 175 N.E. 579, 
343 Ill 302; Roulain v. McDowall, 1 
S.¢.L. 490. 

82. Miller vy. 
Sl Cre. Age on oe 

83. Miller v. Steele, 153 F. 714, 82 
C.C.A. 572; Brown v. Superior Court, 
159 A. 658, 51 RT. 469. 

-[a] Proof of facts from notes of 
court stenographer is sufficient. 
Brown v. Superior Court, 155 A. 658, 
Ol Rea Gor 

84 U.S.—Chandler  yv. 
LO NH oA Orelle GuGeA ark 5. 

fll.—Aurora Trust & Savings Bank 
v; Bidler, 200 ZlLApp. 233. 

lowa.—Smith v. Dow, 159 N.W. 654, 
178 Iowa 108; Edwards v. McCaddon, 
20 Iowa 520. 

Md.—Gaither vy. Wilmer, 18 A. 590, 
Ts MiG 36 LeAnn So. bi 205. a Pe, 
756. 

N.Y.—Dean y. City of New York, 
51 N.Y.S. 586, 29 App.Div. 350, 5 N.Y. 
Ann: Cass, sole Ot) ONY. Civ, Proce 2Le: 
ee v. MeBaughliny 4° N. YS. 742, 16 
NeACiy: Procks bile 
Pa.—Girard y. Stiles, 4 Yeates (Pa.) 

Capece v. Bushinski, 2 Pa.Dist.& 
Co, 197; Forrest v. Wallace, 4 Leg. 
(Gigi, Mek) ekiy, 

Vs: Cia Sr O Win San Mi Xian. 
SWOnIE LE, 

85. American Fisheries Co. v. San- 
born, 119 A. 808, 122 Me. 561; Schloss 


81 


R. 
Folsom, 


Case & Sons Cutlery 
(Civ. App.) £70 S. WwW. 


Steele, 153°. G14, 


Andrews, 


a 


1; 


Hillegas, 20 


v. George E. Lennon, 144 N.W. 148, 
123 Minn. 420; Mouat v. Wells, 79 
N.W. 499, 76 Minn. 438; Corn Exch, 
Bank v. Blye, 23 N.B. 805, 119 N.Y. 
414; Brite v. Atascosa County, (Tex. 
Civ.App.) 247 S.W. 878. But see Mc- 
Crary) Vie Gano, 41) STR 580) ae Ga. 


295 (holding that, although the court 
has, in a, suit on a promissory note, 
directed a verdict for plaintiff for 
principal and interest, if the jury 
brings in a verdict which does not in- 
clude interest the court cannot, after 
the jury has dispersed, correct the 
verdict by inserting the interest al- 
though it is a mere matter of calcu- 
lation). 


[§ 994 


effect from that whieh the jury probably intend- 
It has been held that if there is no formal’ 
or clerical error, and the verdict is one apparently 
intended by the jury, although in disregard of the 
court’s instructions, the court cannot substitute his 
verdict. for that of the jury to make it conform to 
the instructions ;°* 
effect that the court may amend the verdict to con- - 
form to the instructions,®® especially where the jury 


but there is authority to the 


Judge or court who may amend or correct. Under 
a statute giving a successor the same power and 
authority in the premises as his predecessor the ver- 
diet may be amended by a judge who succeeds to 
the one who tried the case and before whom the ver- 
diet was rendered ;°! but. 1t has been said that after 


[a] Error in verdict due to errone- 
ous direction.—Although the verdict 
is erroneous solely because of a mis- 
take of the judge in his direction to 
the jury the verdict may be amended 
to conform to the facts. Mouat v. 
Wells, 79 N.W. 499, 76 Minn. 438. But 
see Brush v. Kohn, 22 N.Y.Super. 589 
[aff 14 Abb.Pr. 51] (holding .that, 
where the court erroneously instructs 
the jury to render a verdict for plain- 
tiff, upon. finding a given state of 
facts, instead of for defendant as it 
should have done and the jury in- 
accordance with the instructions ren- 
ders verdict for plaintiff the court 
cannot thereafter correct the error 
by changing the verdict for plaintiff 
into a verdict for defendant). 

86. Haley v. Covington, 92 S.E. 
297, 19 Ga.App. 782; Browning v. Chi- 
cago, 40 N.BH. 565, 155 Ill. 314;' Nation 
Vi Mittlen 52-2.) SGk ii) Seinen be mons 
Wands v. City of Schenectady, 156 
N.Y.S. 860, 171 App.Div. 94; Schoat 
ve Marriott, 194 N.Y.S. 849, 119 Misc. 
92. 

Are ph ters generally see supra § 


87. Watne v. Rue, 197 N.W. 766, 
UW INAIBS At 
fa] Tllustration.—Where, in suit 


on a contract for the purchase price 
of gravel, defendant sets up a coun- 
terclaim upon which he might have 
been allowed damages and the jury 
instead of responding directly to the 
instructions and to the issue return a 
verdict giving plaintiff a certain 
amount in damages and also allow 
defendant a certain amount of free 
gravel from plaintiff, the court can- 
not strike the latter part of the jury’s 
verdict as to the allowance of gravel, 
for the jury would probably not have 
given the verdict they did for plain- 
tiff if they had known that the pro- 
vision for allowance of gravel to de- 
fendant would have been stricken out. 
wees v. Rue, 197 N.W. 766, 50 N.D. 
ol, 


88. Reuber v. Negles, 126 N.W. 
966, 147 Iowa 734; Isbell-Porter Co. 
v. Braker, 105 N.Y.S. 1103, 119 App. 
Div. 891, 120 App.Div. 384; Clauser v. 
Patterson, 15 A. 444, 122 Pa. 372; Wal- 


ters ve (Gilham, 216 eN.W.' 8545) 521682 
D. 82. 
89. Mouat v. Wells, 79 N.W. 499, 


76 Minn. 438; Schweitzer v. Connor, 
14 N.W. 922, 57 Wis. 177. 


80. Malcolm v. Sims-Thompson 
Motor Car Co., (Tex.Civ.App.) 164 S. 
W. 924; Hilburn..v.. Harrell, (Tex. 
Civ.App.) 29 S.W. 925. 


91. Franchino y. Overseer of Poor 
of City of Orange, 136 A. 736, 103 N. 
J.Law 300 [aff 140 A. 919, 104 NJ. 
Law 435]. 


For later cases, developments and changes in the law sea Aunotations, same title and section number. 


Ol) tl i os! - 


§§ 894-896] 


a verdict has been recorded and the jury discharged 
a motion to amend the verdict should be made to 
the court before which the case was tried.®? 
are cases which contain the implication that amend- 
ment or correction of the verdict is solely the fune- 
but it has been held with- 
in the power of the appellate court to correct de- 


tion of the trial court ;°? 


feets in form.®* 


[§ 895] (2) Time of Amendment or Correction. 
As a general rule the court cannot make an amend- 
ment or correction as to a matter of substance after 
the verdict has been recorded and the jury dis- 
charged;°° but the discharge of the jury does not 
deprive the court of its power to amend or correct 
with respect to clerical errors or formal matters,°°® 
and this may be exercised even at a term subsequent 
to that in which the verdict was rendered.®? 
rected verdict may be amended to conform to the 
intention of the court even after it has been record- 
ed, judgment rendered, and the time for appeal has 


92. Dean v. City of New York, 51 
N.Y.S. 586, 29 .App.Div. 350, 5 N.Y. 
Agvin.Gasy obi, tol oN. XeCilve roc. 316, 


93. Davis v. Tallon, 103 A. 236, 91 
N.J.Law 618; Charles v. Bishoff, tPAG 
572, 1 Pa.Cas. 260. See also New York 
eases infra § 895 note 97 [al]. 


94. Dextone Co. v. Building 
Trades Council of Westchester Coun- 
ty, 60 F.(2d) 47. 


95. U.S.—Cheatham Electric 
Switching Device Co. v. Transit De- 
velopment Co., 203 F. 289; Chandler 
v. Andrews, 192 F. 543, 113 C.C_A. 15. 

Ky.—yYoutsey Bros. v. Darlington, 
25 S.W.(2d) 44, 233 Ky. 112. 

Fy We besa as v. Greenleaf, 48 Me. 

Mass.—Fidelity & Casualty Co. of 
New York v. Huse & Carleton, 172 N. 
E. 590, 272 Mass. 448, 72 A.L.R. 1143; 
Cobb v. City of Boston, 86 N.E. 785, 
201 Mass. 15; Minot v. City of Bos- 
ton, 86 N.E. 783, 201 Mass. 10, 25 L.R. 
ALN. Sao. 

Mich.—Parker vy. Lake Shore, etce., 
R. Co., 53 N.W. 834, 93 Mich. 607. 

Minn.—Dana y. Farrington, 4 Minn. 
433. 


Miss.—Walker  v. 
Com’rs, 9 Miss. 372. 


Sinking Fund 


287 S.W. 
610, 315 Mo. 1091; Powell v. Bierman, 
(App.) 22 S.W.(2d) 854; Lummi Bay 
Packing Co. v. Kryder, (App.) 263 S. 
W. 543; Newton v. St. Louis & S. F. 
R. Co., 153 S.W. 495, 168 Mo.App. 199. 


N.Y.—International Madison Bank 
& Trust Co. v. Silverman, 251 N.Y.S. 
884, 234 App.Div. 619 [rev 246 N.Y. 
S. 638, 138 Misc. 690]; Schnaufer v. 
Ar e038 NEY Si" 195) “63S Mise, 1/299 
Atlas Press v. Faber Piano Co., 172 
N.Y.S. 669. 


S.C.—Lorick & Lowrance v. Julius 


H. Walker & Co., 150 S.E. 789, 153 
S.C. 309. = 

Va.—Atkinson v. Neblett, 132 S.E. 
326, 144 Va. 220. 

Wash.—Beglinger v. Shield, 2 P. 
(2d) 681, 164 Wash. 147 

See Brooke v. Lowry Nat. Bank, 


81 S.EB. 223, 141 Ga. 493; Mullins v. 
Christopher, 36 Ga. 584; Read Phos- 
phate Co. v. Wells, 90 S.E. 358, 18 
Ga.App. 656 (decided in accordance 
with a statute providing that after 
the jury have dispersed and _ the 
verdict has been recorded it cannot 
be amended in a matter of substance, 
either by what the jurors say 
they intended to find or otherwise); 
Luft v. Hall, 99 N.W. 494, 5 Neb. 


TRIAL 
expired.’ 


There 


ticular 


the evidence; 


A di- 


(Unoff.) 551 (holding that, under the 
code of civil procedure, a county 
judge cannot order the amendment 
of a verdict after the same has 
pase returned and the jury discharg- 
e 


But see Abraham v. 
P. 711, 278 PB: 972, 130 Or. 32 Cwhere 
it is said that a verdict may be 
amended with reference both to mat- 
ters of form and substance during 
the term). 


[a] Complete change in verdict.— 
After discharge or separation of the 
jury a verdict which is unequivocally 
for one party cannot be changed into 
a verdict for the other party upon 
the jury showing that there has been 
a mistake and that the actual intent 
was to render a verdict for the other 
party. Bucknam v. Greenleaf, 48 Me. 
394. See Borkey v. Faust, 28 Pa.Dist. 
411 (where the verdict as recorded is 
in agreement with the form as pre- 
pared by the jury in the jury room 
the power of the court to strike it and 
enter a verdict for the adverse party 
will not be considered). 


96. U.S.—Arguelles v. Wood, 1 F. 
CasiNo? 520; 2. Cranch C.Cl 15,79: 


J1]1.—Italian-Swiss Agricultural 
Colony v. Pease, 62 N.E. 317, 194 Ill. 
98 [aff 96 Tll.App. 45]. But see Kan- 
kakee Stone, ete., Co. v. Cogan, 74 
Ill.App. 78 (holding that the power 
of the court to correct the verdict 
and reduce it to proper form must be 
oe nth in the presence of the ju- 
ry). 

Iowa.—P. M. Lattner Mfg. Co. v. 
Higgins, 195 N.W. 746, 196 Iowa 920. 


ee ee v. Pease, 10 Allen 
fi 

Mo.—Keyes v. Chicago, B. & Q. R. 
Co., 31 S.W.(2d) 50, 326 Mo. 236; Hary 
v. Speer, 97 S.W. 228, 120 Mo. App. 
556 

N.H.—Zebnik v. Rozmus, 124 A. 460, 
81 N.H. 45; Clough v. Clough, 26 N. 
H. 24. 

Or.—Osborne vy. Morris, 
Ore BOWE 

Pa.—Carl v. 
30: Pa.Co. 283. 

Vt.—Foster v. Caldwell’s Estate, 
18 Vt. 176. 

Wash.—Beglinger v. 
(2d) 681, 164 Wash. 147. 

But see Cookville Coal & Lumber 
Co. v. Evans, (Tex.Civ.App.) 135 S.W. 
750 (where it is said that if there are 
to be any corrections as to form, they 
must be made and the consent of the 
jurors obtained before their dis- 


Mack, 273 


28) es 10,020 


Stine, 14 Pa.Dist. 533, 


Shield; 2. —P: 


between the pleadings and the verdict. 


[§ 896] (3) Amendment and Correction as to Par- 
Matters—(a) Designation 
Where it is uncertain which of several defendants 
the verdict was intended to be against, the court 
cannot. correct the substance of the verdict by add- 
ing the name of a defendant shown to be liable under 
nor can the court amend a verdict 
for joint plaintiffs by striking the name of one of 
them and remitting one half the verdict,? or re- 
form a joint verdict against several defendants by 
limiting it to a particular defendant;+ but where 
all the parties understand that the case is being 
tried against several defendants, and it is clear that 
the ver diet. was intended to be against all defendants, 
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An error in the verdict which is mere- 
ly a perpetuation of an error previously made in 
the pleadings cannot be corrected, after the ex- 
piration of the time within which the pleadings can 
be amended for this would destroy the conformity 


t,92 


of Parties.' 


charge). 

[a] Correction of incompatible re- 
turns.— Where the jury returns two 
incompatible and contradictory forms 
of verdict the court has power to 
amend and correct the verdict to make 
it conform to the true intent of the 
jury in the presence of, and guided 
by, the jury, although the jury have 
been discharged. Keyes v. Chicago, 


BV&) OceR. 7 Co. dle (ON eiGed) Sh Ole 
Mo. 236. 

97. U.S.—Murphy v. Stewart, 2 
How. 263,. 11 L.Ed. 261; Christ-v. 
Schell, 31 F. 550. 


Ill.—T. Wilce Co. v. Royal Indem- 
nity Co., 124 N.E. 685, 289 Ill. 383; 
Brownell Machinery Co. v. Walworth, 
193 Ill.App. 28. 

Towa.—Cane vy. 

Mass.—Cobb v. 
201 Mass. 15; 
BE. 783, 201 Mass. 
ela 

N.J.—Franchino v. Overseer of 
Poor of City of Orange, 136 A. 736, 
103 N.J.Law 300 [aff 140 A. 919, 104 
N.J.Law 435]. 

[a] In New York after the trial 
term, at which the verdict was ren-, 
dered has ended, the judge who pre- 
sided at the trial cannot at a special 
term correct the verdict by adding 
interest although he could have so 
corrected it during the trial term. 
Urband v. Lubell, 156 N.E. 649, 650, 
245 N.Y. 156 (‘An amendment of 
the verdict is in effect an incident of 
the trial, and the power to make it 
is exhausted when the term is at an 
end’); Duerr v. New York Consol. 
Gas. Co., 98 N.Y.S. 766, 104 App.Div. 
465; Fleming v. Jacob, 109 N.Y.S. 658, 
57 Mise. 375; Fleming v. Jacob, 103 
N.Y.S.209; 67 Mise. 3:72. 


{b] Long delay may cause motion 
to amend verdict to be denied. , Christ 
v. Schell, 31 F. 550; Jackson v. Gal- 
loway, 1 C.B. 280, 50 E.C.L. 280, 135 
Reprint 547. 

98. Schloss vy. George E. Lenon, 
144 N.W. 148, 123 Minn. 420. 

s9. Georgia Motor Sales Co. v. 
Wade, 138 S.E. 797, 37 Ga.App. 24. 

l. Sufficiency of designation see 
supra § 877. 

2. Merchants’ Bank & Trust Co. 
v. J. A. Elliott & Son, 80 So. 624, 16 
Ala.App. 620. 

3. Brooks v. Collier, 58 S.W. 
3 Ind.T. 468. 

4. Carpenter v. Shelden, 7 N.Y.Su- 
per. 77. 


Watson, Morr. 52. 


Boston, 86 N.E. 785, 
Minot v. Boston, 86 N. 
10, 25 L.R.A.N.S. 


559, 
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but through clerical error and inadvertence the writ- 
ten verdict names only one defendant the court may 
amend the verdict to conform to the facts.° It has 


been held that if the verdict plainly and unequivoeal-' 


ly designates the party in whose favor it is rendered 
the court cannot change it into a verdict. for the other 
party because the jury by mistake designated the 
party other than the one for whom they intended 
to render the verdict;® but where the jury first 
state that they find for plaintiff and then proceed 
to assess “defendant’s” damages at a certain sum, 
it being apparent that the jury intended to assess 
plaintiffs damages, the court may correct the ver- 
dict by substituting the word “plaintiff’s” for “de- 
fendant’s.”7 If the jury have returned two in- 
compatible verdicts, one which designates plaintiff 
as the victor and the other defendant, the court may 
recall the jury and upon ascertaining that they in- 
tended to find for a particular party may record 
the verdict as for that party.’ Where it is undis- 
puted that plaintiff is entitled to recover the amount 
claimed, subject only to the deduction of the amount 
established by defendant on his set-off, and the jury 
return a verdict for defendant for a specified sum 
on his set-off, without making a finding for plaintiff, 
the court may correct the verdict to make it one for 
plaintiff for the difference between the amount found 
for defendant on his set-off and the amount to which 
plaintiff was otherwise entitled.® 


{§ 897] (b) Several Counts or Issues.*° If a gen- 
eral verdict is returned in an action involving sev- 
eral counts the verdict may be altered so as to ap- 
ply to any one count supported by the evidence,'* 
or upon which it is ascertained that the jury intend- 


5. American Fisheries Co. v. San- [a] 
born, 119 A. 803, 122 Me. 561; Shive- 
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Verdict should show disposi- | 818; 
tion of all counts if the jury have 
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ed to base their verdict.12 If one of several counts 
is bad the verdict cannot be amended to apply to 
the good count only,!* unless the evidence was ap- 
plicable to that count;!4 and there can be no amend- 
ment if it appears that there was any evidence 
exclusively applicable to a bad count.’® The ver- 
dict may not be amended to apply to one of several 
inconsistent counts where the evidence, although 
such as to warrant a verdict upon the count to which 
it is sought to be applied, is equally applicable to all 
counts.1° A verdict expressly based on several 
counts cannot be limited by the court to a particular 
count.17 Where one of the issues in the ease is de- 
fendant’s right to recover on a counterclaim and the 
jury return a general verdict for plaintiff, with no 
express finding as to the counterclaim, the court 
may amend the verdict to show that the jury found 
against defendant on his counterclaim. either where 
the jury inform the court they intended so to find,'® 
or where the jury have been instructed that if plain- 
tiff should recover defendant could not recover on 
his counterclaim.1® Where certain issues are tried 
by the court and others by the jury the court may 
amend the verdict of the jury to include the findings 
of the court on the issues tried before it.?° 


[§ 898] (c) Amount of Recovery, Interest, and 
Attorney’s Fees?!—aa. In General. As a general 
rule, where the jury have failed to insert in the ver- 
dict the amount of recovery, and it is impossible 
to definitely ascertain the amount intended to be 
allowed, the court cannot fix and insert the amount 
of recovery;?? but it 1s sometimes held that, where 
there is no dispute as to the amount of recovery,?? 
or it 1s so indicated by the pleadings and evidence 


Atlas Press v. Faber Piano Co., 
172 N.Y.S. 669. 


ly v. McDonnell, 162 A. 287, 308 Pa. | made findings with reference to them. SF A 
298. Lovejoy v. Whitcomb, 55 N.E. 322, 174 ST ERG MS Et aha cry ee 
6. Little v. Larrabee, 2 Me. 37, 11 | Mass. 586. 


Am.D. 43. 13. 
7. 'T. Wilce Co. v. Royal Indemnity | 4:73 
Co., 124 N.E. 635, 289 Ill. 383. 14. 


8. Cohen v. Sioux City Traction 
Co., 119 N.W. 964, 141 Iowa 469; | 542, 546. 


Fenwick v. Grimes, 8 
33, 5 Cranch C.C. 439. 

Richardson vy. Mellish, 
334, 346, 11 H.C.L. 167, 


Wash.—City Bond & Share v. Kle- 
ment, 5 P.(2d) 523, 165 Wash. 408. 
But see Coit v. Waples, 1 Minn. 134 
(holding that a verdict for plaintiff 
giving no damages may be amended 
by the court by adding nominal dam- 


¥F.Cas.No. 


3 Bing. 
130 Reprint 


Keyes v. bars B. pest prepa 31 nee Postley v. Mott, 3 Den. (N.Y.) | ages). 
S.W.(2d) 50, oO. é ary sv. | 353: a lArnicnoud " 
Speer, 97 S.W. 228, 120 Mo.App. 556. 16. Lusk v. Hastings, 19 Wend. ee ue to miuonut<= (lor herons 
9. Tenenbaum v. Cohen, 165 N.Y.| (N.Y.) 627. amount is claimed in a bill of particu- 
S. 825, 100 Misc. 360. 17. Carpenter Shelden, 7 N.Y. lars and another on trial a verdict 
10. Sufficiency of verdict as to sev- | Super. 77. gly find the full amount of the plain- 
eral counts or issues see supra § 880.| 18. W. R. Case & Sons Cutlery Co. Be = en is invalid and cannot be 
Sah ; Role (Pex. Civ App... 170. SW mended by the court. Gerhab v. 
11. U.S.—Stockton v. Bishop, 4 o1som, PI White, 40 N.J.Law 242. (2) Where 
How. 155, 11 L.Ed. 918; Murphy v. | 1066. page the amount of recovery the jury in- 
Stewart, 2 How. 263, 11 L.Ed. 261. 19. Samuel v. Christiansen, 158 A. | tends is uncertain because the amount 
Mass.—Cornwall v. Gould, 4 Pick, | 479, 10 N.J.Mise. 223 as written differs from the amount 
444; Baker v. Sanderson, 3 Pick. 348; 20. Allen vy. J. G. McDonald Choec- | Siven in numbers, the court cannot 
Re ye eye 17 Meee 182, ie olate Co., 218 P. 971, 62 Utah 278. vey ee pens ee he page the 
m.D. . ullivan v. olker, ury have been discharge correct 
Mass. 374; Barnes v. Hurd, 11 Mass. Plccpemiigoey (oe at ean Erk aha os3 the verdict so as to make it be for 


57; Barnard v. Whiting, 7 Mass. 358. | infra § 1063. 

N.Y.—Sayre v. Jewett, 12 Wend. 21. 
135; Norris v. Durham, 9 Cow. 151; 
Cooper v. Bissell, 15 Johns. 318; 
Highland Turnpike Co. v. McKean, iat 
Johns. 98; Union Turnpike Road v. 
Tenn s) wl CaAlwosi.n Col, S&C. Cas: i 
264 [rev 1 Cai.Cas. 86]. 13 Iowa 474. 


N2O.——Smith).ven Nonman,. V3, cN:C: 


Conformity of judgment to ju- 
ry’s findings as to amount and inter- 
est see Judgments §§ 109, 110. 


22. Iowa.—Smith v. Dow, 159 N.W., 


654, 178 Iowa 108; Fromme vy. Jones, 920; 


Md.—Gaither v. Wilmer, 18 A. 590, 


one of the sums given. © Cookville 
Coal & Lumber Co. v. Evans, (Tex. 
Civ.App.) 135 S.W. 750. : 


23. Zimmer v. Lyon & Healy, 190 
Tll.App. 642; P. M. Lattner Mfg. Co. 
v. Higgins, 195 N.W. 746, 196 Iowa 
Ruffin Wid. See Schwabacher, 
126 So. 14, 156 Miss. 326; Stone-Lowe 
Cotton Co. v. Weil Bros., 91 So. 859, 


496. oh eos 361, 17 Am.S.R. 542, 5 L.R.A. | 129 Miss. 60; Allan Fox Co. v. Wohl, 
’ : 174 N.H. 650, 255 N.Y. 268 [rear den 

Pa.—Perry v. Boileau, 10 Serg.&R. ‘ s 
: ; { . 2 3 Mo.—Poulson v. Collier, 18 Mo.App. | 177 N.E. 137, 256 N.Y. 554]; Wells v. 
208; Paul v. Harden, 9 Serg.&R. 23. 583. ? pp Cox, 1 Daly (N.Y.) 515; Tenenbaum 


12. Fallon v. Clifton Mfg. Co., 93 
N.E. 800, 207 Mass. 491; Lovejoy v. 
Whitcomb, 55 N.E. 322, 174 Mass. 
586; Brown v. Superior Court, 155 
Are658; 51 R.I. 469. 


N.J.—Henry': R. 
Kent, 147 A. 315, 7 N.J.Mise. 1089. 
N.Y.—Amory v. Washington Steam- | F. 
boat Co., 105 N.Y.S. 999, 120 App.Div. 


v. Cohen, 165 N.¥.S. 825, 100 Misc. 
Isenberg Co. v.} 360. But see Original Sixteen To One 
Mine v. Twenty-One Mining Co., 254 
630 (holding that a verdict for 
plaintiff for a specified sum less the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that it can be clearly and certainly ascertained by 
what is simply a process of mathematical calcula- 
tion,** a verdict for plaintiff which does not give the 
amount of recovery may be corrected by an inser- 
tion of the amount, even after the jury have been 
Cler ical or formal errors in the state- 
ment as to the amount of recovery may be corrected, 
and the verdict put in such form as properly to ex- 
press the intention of the jury, where the intention 
of the jury with respect thereto is clearly ascer- 


discharged.?® 


tainable.?® 


Correction of apportionment of damages. 
intention of the jury is clear but they have 
properly sought to apportion damages between joint 
defendants the court, upon determining what the 
jury intended as the total amount of plaintiff’s dam- 
ages, may correct the verdict by making it a joint 


cost of a certain operation, without a 
finding as to the cost of the operation, 
cannot be amended by the court’s 
finding the cost of operation and de- 
ducting that from the sum specified 
although the cost is shown by the ad- 
mitted facts in the case). 


[a] Undisputed items.—An undis- 
puted item of plaintiff's claim having 
been overlooked by both parties and 
a general verdict for defendant hav- 
ing been returned, plaintiff cannot 
complain of the amendment of the 
verdict and a rendition of judgment 
for him for such item under defend- 
ant’s stipulation and an order of the 
court. Fischer v. Reilly, 5 N.Y.S. 757 
atists N.YaSt. 39:9:): 

24. Kjerschow v. Daggs, 207 P. 
1089, 24 Ariz. 207; City Bond & Share 
5 Klement, ae (2a) 523, 165 Wash. 
408. 


25. P.M. Lattner Mfg.-Co. v. Hig- 
gins, 195 N.W. 746, 196 Iowa 920. 


26. Ark.—Rice & Holiman yv. Hen- 
derson, 35 S.W.(2d) 1016, 183 Ark. 
355. 

Ga.—Bentley v. Phillips, 156 S.E. 


898, 171 Ga. 866; Western, etc., R. Co 


v. Brown, 29 S.B. 130, 102 Ga. 13; 
Hardin v. Johnston, 58 Ga. 522. 
Idaho.—Glennon v. Fisher, 10 P. 


(2d) 294, 51 Idaho 732. 
Ill.—Boynton v. Phelps, 52 Ill. 210; 
Kessel v. O’Sullivan, 60 Ill.App. 548. 
Ind.—Hobart v. Casbon, 142 N.E. 
138, 81 Ind.App. 24. 
Iowa.—Fromme vy, Jones, 
474, 
Kan.—Kansas Wheat Growers’ 
Ass’n v. Windhorst, 8 P.(2d) 392, 134 


13 lowa 


Kan. 736; Lowe v. Neu, 194 P. 313, 
108 Kan. 93. 
Me.—How v. How, 48 Me. 428. 
Mich.—Rabior v. Kelley, 160 N.W. 


392, 194 Mich. 107. 

N.H.—Zebnik v. Rozmus, 124 A. 460, 
81 N.H. 45. 

N.J.—Kilgus v. Wayne Co., 
1056, 85 N.J.Law 351. 

N-Y.—Wells v. Cox, 1 Daly -5 
Tenenbaum v. Cohen, 165 N.Y.S. 8 
100 Misc. 360. 

NC ——Coxuay. sHighy tRoimty cites kt. 
Go., 62 S.E. 761, 149 N.C, 86, 16 Ann. 
Gas. 474. 

Pa.—Milliron v. 
Pa.Dist.&Co. 552; 
2 Lanc.L.Rev. 23 

W.Va.—Lowther v. Ohio Valley Oil 
& Gas Co., 108 S.E. 276, 88 W.Va. 
650. 

[a] Defect in indicating amount.— 
(1) A verdict defective because of 
failure to indicate whether the figures 
given as to the amount of the recov- 


88 A. 


5: 


o,5 


1 
25, 


Jefferson Co., 13 
Chapman vy. Erwin, 
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one against each defendant for the full amount of 
damages assessed.?7 


Apportionment or itemization of amount. Where, 
on a trial of right of property in specified articles, 
the jury return a verdict in gross for all the articles 
the court cannot amend the verdict by assessing the 
value of each article separately.?8 


_[§ 899] bb. Increasing Amount of Recovery— 
(aa) In General. 
termination of the amount of recovery is exelusive- 


As a general rule where the de- 


ly within the province of the jury the court has no 


If the 


im- 


ery mean dollars or cents can be 
amended by the court to be for dol- 
lars where it is clear that the jury 
intended dollars. Cox v. High Point, 
ete., KR.cCo., 62°S:E. pielee 762" 149 NIE: 
86, 16 Ann.Cas. 474 (‘The only words 
that could be entered after ‘five thou- 
sand’ were either ‘dollars’ or ‘cents,’ 
and no one ever says ‘five thousand 
cents.’ The whole controversy 
before the jury on this issue was in 
terms of ‘dollars,’ not ‘cents,’ and the 
verdict must be construed in that con- 
nection”). But see Kankakee Stone, 
etc., Co. v. Cogan, 74 I1l.App. 78 (hold- 
ing that where the verdict does not 
indicate whether the numbers given 
stand for dollars or cents the court 
cannot after the discharge of the ju- 
ry correct the verdict by making it a 
verdict for plaintiff for dollars). (2) 
A verdict for plaintiff “in the sum of 
twenty-two fifty dollars (2,250)” was 
held properly corrected so as to read 
“twenty-two hundred fifty dollars,” 
in view of affidavits of jurors that 


such amount was intended. Town of 
Hobart v. Casbon, 142 N.E. 138, 81 
Ind.App. 24. 

[b] Reducing sum to United 


States currency.—When a verdict is 
given in sterling money, the rate of 
which in United States currency is 
established by law, the court must 
reduce the sum to and record the ver- 
dict in United States money. Beal v. 
McKiernan, 8 La. 569. 

[c] Separation of principal from 
interest.—Where the amount of prin- 
cipal and interest must be separately 
stated before a judgment can proper- 
ly be rendered on the verdict, a ver- 
dict which fails to separate the two 
amounts may be amended to do so 
where from the facts appearing of 
record it is possible to determine the 
respective amounts intended to be al- 
lowed for principal and_ interest. 
Bentley v. Phillips, 156 S.B. 898, 171 
Ga. 866. i 

[d] Statements of jurors.—Where 
in a written verdict the amount of 
damages was left blank, it was prop- 
er for the court to fill it in from an 
oral statement by the foreman of the 
jury to which all the jurors assented. 
Kessel v. O’Sullivan, 60 Ill.App. 548. 


27. Dextone Co. v. Building 
Trades Council of Westchester Coun- 
ty, 60 F.(2d) 47; Zebnik v. Rozmus, 
124 A. 460, 81 N.H. 45; Polsey v. Wal- 
dorf-Astoria, 214 N.Y.S. 600, 216 App. 
Div. 86 [appeal dism 154 N.B. 602, 
243 N.Y. 533]; Schoat v. Marriott, 
194 N.Y.S. 849, 11'9 Misc. 92. But see 
City of Birmingham v. Hawkins, 72 
So. 25, 196 Ala. 127; Bartlett v. Ham- 
mond, 230 P. 109, 76 Colo. 171; Glore 
v. Akin, 62 S.E. 580, 181 Ga. 481; 
Wands vy. City of Schenectady, 156 N 
Y.S. 860, 171 App.Div. 94 (all ROG 


power to amend the verdict by increasing the amount 
found by the jury;?° and it has even been held that 
a verdict for less than required by the court’s in- 
structions cannot be amended by making an increase 
to what the jury were instructed to find;?° but there 
are other cases holding that where the court has?! 


that a verdict against joint defend- 
ants for a specified sum against each 
cannot be changed or corrected by the 
court). 


[a] Rule held inapplicable.—A 
verdict against two defendants in the 
sum of ‘$ no dollars,’ and against a 
third defendant for ten thousand dol- 
lars, is not a verdict apportioning 
damages which may be corrected by 
the court. Hallinan v. Prindle, (Cal. 
App.) 11 P.(2d): 426. 


28. Walker iv; 
Com’rs, 9 Miss: 372, 


29. U.S.—Thompson vy. Shea, 11 F. 
847, 4 McCrary 93. 


Ark.—Rice & Holiman v. Hender- 
son,.35 S.W.(2d) 1016, 183 Ark. 355. 


Ga.—Adams y. White, 75 S.B. 321, 
138 Ga. 306. 


Tll.—American Appraisal Co. v. Pio, 
246 Ill.App. 467. 


Pag eae v.. Lockhart, 105 So. 
9, 


Ohio.—Daly v. Savage, 160 N.E. 881, 
27 Ohio App. 133. 
ss ae Chae v. Sargeant, 5 A. 44, 112 
2 6 

Porto Rico.—Fernandez v. Cadierno 
Hermanos, 10 Porto Rico Fed: 422. 


[a] Forcing defendant’s consent 
to increase.—While the court cannot, 
without defendant’s consent, increase 
a verdict which seems to it to be in- 
adequate, it may enter an order grant- 
ing a new trial unless defendant con- 
sents to a specified increase. James 
v. Morey, 44 Ill. 352; Fernandez v. 
Cadierno Hermanos, 10 Porto Rico 
Fed. 422. 


30. Reuber v. Negles, 126 N.W. 
966, 147 Iowa 784; Isbell-Porter Co. 
v. Braker, 105 N.Y.S. 1103, 120 App. 
Div. 384, 119 App.Div. 891; Clauser 
Vv. Patterson, 15 A. 444, 122 Pawei2 

Walters v. Gilham, 216 N.W. 854, 52 
S.D. 82. See Morris v. Burke, 38 P. 
1065, 15 Mont. 214 (holding ‘that a 
court has no right to refuse to receive 
a verdict for plaintiff for fifty dollars 
on the ground that if plaintiff is en- 
titled to recover he is entitled to re- 
cover one hundred dollars as previ- 
ously instructed by the court). But 
see Lowenstein v. Lombard, 38 N.Y. 
S. 33, 2 App.Div. 610, 3 N.¥.Ann.Cas. 
104 (apparently to the contrary). 


31. Mouat v. Wells, 79 N.W. 499, 
76 Minn, 438. See Clark v. Henshaw 
Motor Co., 140 N.B. 593, 246 Mass. 386 
(where, in accordance with a stipula- 
tion filed by defendant, judgment was 
given in excess of the amount allowed 
by the verdict so as to allow the 
amount required to be given by the 
court’s instructions). 


[a] Consent of counsel to smaller 


Sinking Fund 
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or could have? instructed a verdict for a certain sun, 
or where the undisputed evidence shows that the pre- 
vailing party is entitled to at least a certain sum,??* 
or where the determination of the proper amount 
is sumply a matter of mathematical calculation based 
upon the undisputed facts,?* and the jury return an 
inadequate verdict for a lesser sum the court may 
amend the verdict by increasing the amount of re- 
covery to the proper sum. 

[§ 900] (bb) Addition of Interest.2> The court 
may,°?® and should,*? amend the verdict by comput- 
ing and adding interest where it is clear that imter- 
est should be included and the court has sufficient 
data on hand to make the computation of the inter- 
est a matter of mere mathematical caleulation; but 
the court cannot add interest if it does not have suffi- 
cient data from which it ean be calculated with 
certainty ;°8 if there is a possibility that the jury 
have already allowed interest in the amount of re- 
covery fixed in the verdict;*° if there is, under the 
pleadings and the evidence, a question of fact for 
the jury as to whether or not interest has previously 
been paid;*° or if there is nothing to show that the 


TRIAL 
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jury intended to allow interest where its allowance 
is a matter for their determination ;*+ and there are 
cases to the effect that the addition of interest is a 
substantial change which cannot be made after the 
verdict has been received and the jury discharged.*? 
Other cases, however, have held that a failure to 
caleulate interest is a defect in form which the court 
may correct with the consent of the jury under a 
statute so providing.*? 


[§ 901] (cc) Addition of ‘Attorney’s Fees.** 
Where in a swt on a promissory note, which contains 
a promise to pay attorneys’ fees but does not specify 
the amount thereof, the jury return a verdict for 
principal and interest but fail to include attorney’s 
fees the court cannot amend the verdict by fixing and 
adding the amount of the attorney’s fees;** but the 
court may,*® and should,*7 assess and add attor- 
neys’ fees where it is clear that plaintiff is entitled 
to them and the amount can be readily determined 
from data given in the note and in the verdict. 


[§ 902] cc. Reduction from Amount of Recov- 
ery.t8 While exceptions have been recognized where 


verdict.— Where counsel assent to a 
verdict for a smaller sum than is au- 
thorized by the instructions they can- 
not thereafter require the court to 
amend the verdict to make it conform 
to the instructions. Fay Fruit Co. v. 
Talerico, (Tex.Civ.App.) 69 S.W. 196. 

e2. Schwarz v. Bank of _ Pitts- 
burgh Nat. Ass’n, 129 A. 52, 283 Pa. 
200; Schweitzer v. Connor, 14 N.W. 
922, 57 Wis: 177. 

33. Bender v. American Ry. Ex- 
press: Co., 25 Ohio N-.P.N.S:; 6123) El- 
lerson Floral Co. v. Chesapeake & O. 
ye LCOn 1410 SH S344 ow Vian S09), 
W. H. Shenners Co. v. Delzer, 173 N. 


W. 209, 169 Wis. 507; Williams v. 
Thrall, 167 N.W. 825, 167 Wis. 410. 
See Fischer v. Reilly, 3 N.Y.S. 757 


[aff 15 N.Y.St. 399] (holding that the 
court may add undisputed items 
which jury through oversight fails 
to include). 

[a] Admission of record.—Where 
the right to recover a stated sum is 
admitted of record, a verdict for a 
less sum will be disregarded. Went- 
worth v. King, (Tex.Civ.App.) 49 S.W. 
696. E 

34. Webster Mfg. Co. v. Montreal 
River Lumber Co., 150 N.W. 409, 159 
Wis. 456. 

35. Addition of interest in judg- 
ment see Judgments § 110. 

Power to add interest after end of 
term see supra § 895 note 97 [a]. 

36. U.S.—Solomon vy. Waterbury 
Brass Goods Corporation, 6 F.(2d) 
990; Miller v. Steele, 153 F. 714, 82 C. 


C.A. 572; Elliott v. Gilmore, 145 F. 
964. 

*Cal.—FEngelberg vy. Sebastiani, 279 
PP. 795, 207 (Cal. 727. 

D.C.—Baltimore, ete, R. Co v. 


Dougherty, 7 App.D.C. 378. 

Tll.—Meyer v. Johnson, 122 Ill.App. 
87; Clapp v. Martin, 33 Ill.App. 438. 

Iowa.—-Beal v. Iowa State Highway 
Commission, 230 N.W. 302, 209 Iowa 
1308; Chamberlain vy. City of Des 
Moines, 154 N.W. 766, 172 Iowa 500. 

Kan.—Clogston v. White, 273 P. 458, 
127 Kan. 399 [mod on reh 274 P. 745, 
127 Kan. 668]; Farmers’ State Bank 
v. Crow, 267 P. 1100, 126 Kan. 395; 
Matileve Tucker! 2G P2783, 13 ian. 
713; Manross v. Uncle Sam Oil Co., 
190 P. 619, 107 Kan. 71. 


Miss.—Collins v. Carter, 125 So. 89, 
155 Miss. 600; Patrick v. Carr, 50 
Miss. 199. 

N.Y.-—Lowenstein v. Lombard, 38 N. 
Y.S, 33, 2 App.Diy. 610, 3 N.Y.Ann.Cas. 
104; Peetsch v. Quinn, 27 N.Y.S. 323, 
7 Misc. 6. 

Okl.—Getman v. Hayhow, 229 P. 
TOO Misa Ol weuGi 

Pa.—Parkin v. Safe Deposit Bank, 
54 Pa.Super. 54; Elliott v. Gilmore, 15 
Pa.Dist. 514. See Cooper v. Altoona 
Concrete Construction & Supply Co., 
53 Pa.Super. 141 (where the court was 
held to have properly computed and 
added interest with the consent and 
approval of the jury). 

Tex.—Texarkana & F. S. Ry. Co. v. 
Brinkman, (Commn.App.) 292 S.W. 
860 [aff (Civ.App.) 288 
See Norris v. Lancaster, (Commn. 
App.) 280 S.W. 574 [rev (Civ.App.) 
Lancaster v. Norris, 271 S.W. 401] 
(holding that the trial court cannot 
add interest where plaintiff waived 
the right to have the jury consider 
interest by failing to request an in- 
struction with respect thereto). 


Contra Dyer v. Combs, 65 Mo.App. 
148: Kilgus v. Wayne Coa., 88 A. 1056, 
85 N.J.Law 351. 


37. Calnon v. Fidelity-Phenix Fire 
Ins, Co., 206 N.W. 765, 114 Neb. 194; 
Wallingford vy. Alcorn, 183 P. 726, 75 
Okl. 295. 


38. Ealcon Wngineering Co. Vv. 
Wright, 171 Ill.App. 521; Edwards v. 
McCaddon, 20 Iowa 520; Powell v. 
Bierman, (Mo.App.) 22 S.W.(2d) 854; 
Schnaufer v. Ahr, 103 N.Y.S. 195, 53 
Misc. 299. 


39. Daly v. Savage, 160 N.E. 881, 
27 OhioApp. 133; Hill v. Wilson, 261 
P. 422, 128 @r. 193;. First. Nat.. Bank 
v. Herold, 229 N.W. 521, 56 S.D. 547. 


{a] Any doubt as to whether in- 
terest should be added precludes the 
court from adding it. Hill v. Wilson, 
261 P. 422, 123 Or. 193. 


{[b] Presumption of allowance.— 
Where the amount of recovery is not 
fixed and certain, and the amount al- 
lowed by the jury is such that interest 
might have been included, it will be 
assumed, although no mention of in- 
terest is made in the verdict, that 
the jury heeded the instructions of 
the court and allowed plaintiff inter- 
est. Hill v. Wilson, 261° P. 492, 123 


S.W. 852).’ 


Or. 193. ; 
40. Metzger vy. Metzger, 35 App.D. 
C.-389. 
41. Minot v. Boston, 86 N.E. 783, 


201 Mass. 10, 25 L..R.A.N.S. ‘311; Niep-= 
ling v. Laidlaw, 32 OhioCir.Ct. 371; 
Manglesdorf Seed Co. v. Pauls Valley 
Grain & Seed Co., 8 P.(2d) 1100, 155 
Okl. 270: Davis v: Cochran, (Tex. 
Civ.App.) 275 S.W. 423; Lancaster v. 
Daggett, (Tex.Civ.App.) 272 S.W. 340. 


[a] Express statement in verdict 
that recovery is without interest does 
not prevent court from computing and 
adding interest where plaintiff is en- 
titled to interest as a matter of legal 
right and jury are without authority 
to refuse to allow it. Wallingford v. 
Alcorn, 183 P. 726, 75 Okl. 295. 


42. Fidelity & Casualty Co. of New 
York v. Huse & Carleton, 172 N.E. 590, 
272 Mass. 448, 72 A.L.R. 1143; Parker 
v. Lake Shore, etc., R. Co., 53 N.W: 
834, 98 Mich. 607; Isbell-Porter Co. 
vy. Braker, 105 N.Y.S. 1103, 120 App. 
Div. 384, 119 App.Div. 891. See also 
First Nat. Bank v. Herold, 229 N.W. 
521, 56 S.D. 547 (containing sugges- 
tions to this effect but basing its de- 
cision largely on other grounds). But 
see Lowenstein v. Lombard, 38 N.Y.S. 
33, 2 Avp.Div. 610, 3 N.Y.Ann.Cas. 
104 (holding that the court has power 
to add interest after discharge of the 
jury where the jury have been in- 
structed to add interest but by mis- 
take have failed to do so). 


_ 43. Lowe v. Neu, 194 P. 313, 108 
Kan. 98; Crawford v. Kellermier, 175 
N.E. 600, 123 OhioSt. 404. 


44. Determination in. actions on 
bets or notes see Bills and Notes § 


45. Getman vy. Hayhow, 229 P. 559, 
103 Okl. 161; Atkinson v. Neblett, 132 
S.E. 326, 144 Va. 220. 


46. Yakima Nat. Bank v. Knipe, 33 
P. 834, 6 Wash. 348. 


47. Cunningham y. Spencer, 239 P. 
444, 111 Okl. 217; Continental Gin Co. 
v. Sullivan, 150 P. 209, 48 Okl. 332. 


48. Cross references: 


Authority of attorney to make remis- 
sion see Attorney and Client § 164. 
Avoidance of new trial by remission 


of excess damages see New Tri 
150-151. pres 


For later cases, developments and changes in the law see Annotations, same title and section number, | 


§§ 902-903] 


the excessiveness is due to passion or prejudice, *° 
or lack of evidence to sustain the finding of the jury 
rather than inadvertence, error of law, misappre- 
hension of facts, or errors of computation,®® and the 
prevailing party cannot obtain an entirely new and 
different verdict under the guise of an amendment 
simply beeause the ultimate effect would be to re- 
duce the amount given by the jury in their verdict,°? 
it is quite generally held that where the verdict, be- 
cause of inadvertent mistake, or error in calculation, 
exceeds the amount claimed or proved the court may, 
with the consent®? or aecquiescence®*® of the prevail- 
ing party reduce the verdict to the proper amount. 
In a number of cases where only the defeated party 
was complaining, lack of consent or acquiescence of 
the prevailing party has been held not to render 
improper the deduction of manifest and determi- 
nable excesses.°4 Itis often stated quite broadly that 
the court may reduce an excessive verdict due to 
an obvious error in calculation without the consent 
of the prevailing party where the matter is sus- 
ceptible of accurate mathematical calculation and 
involves no consideration of, or opinion on, the evi- 
denee;®® and some cases have sustained reductions 
to the amount claimed in the pleadings without the 
consent of the prevailing party;°® but it is the gen- 
eral rule that where the damages are unliquidated 
the court eannot, without the consent or acquiescence 
of the prevailing party, invade the provinee of the 
jury by reducing the amount of the verdict.*? 


Correction of errors as to assessment 
of damages see Damages § 394. 


Remittitur as avoiding reversal on 


appeal see Appeal and Error §§ 2849,| 71 Kan. 438. 
3147. Md.—Harris v. 
49. See Appeal and Error 88 2849, | 543. 
3139; New Trial §§ 151, 500 N.J.—Kilgus Vi. 
Bon Fre Groth, ete, Ie Co: iy ine/| eee ee et 
hey), oe.P.. 280, 7 Kan App. 650... But, pace ght. pon. v 
see Barker v. Kansas City, M. & O. ia wee " i 


Ry. Co., 129°;R. 1151, 88 Kan.) 767,. 43 
L.R.A.N.S. 1121 (containing dicta to 
the effect that excess recovery for 
item not supported by evidence should 
be deducted from the verdict ap- 
parently regardless of the consent of 
the prevailing party); Wichita & 
Colo. Ry. v. Gibb, 27 P.,.991; 47 Kan. 
274 (holding that in an action for in- 
juries to cattle where the verdict is 
excesSive the appellate court may, 
without consent of the prevailing 
party, reduce the verdict in accord- 


N.Y.—Dox v. 
166 N.E. 186, 120 
Zier aes Tay 
982, 34 S.D. 201 
(69 Va.) 750. 


544, 204 Wis. 514; 
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Iowa.—Workman v. Bales, 181 N.W.|S.W. 527. 
265, 190 Iowa 1061. 


Kan.—Gould v. Hartwig, 80 P. 976, 


Dey, 3 Wend. 356. 
Ohio.—Chester Park Co. v. Schulte, 


Or.—Abraham v. Mack, 273 P. 711, 

30 Oreos 
S.D.—Arneson y. Nerger, 147 N.W. 

Warenartiey y v. McKinney, 28 Gratt. 


Wis.—Kendall v. Sump, 235 


[64 C.J.] 1101 


Excess on one count or item. Where the suit is 
based upon two causes of action and the verdict al- 
lows plaintiff more than he asked for on his first 
cause of action, but fixes the recovery on the second 
cause at considerably less than could have been al- 
lowed, the court is without power to amend by mak- 
ing a "general verdict for the total of the two sums, 
which the evidence would 'have justified wpon both 
causes of action, but the amount allowed on the 
first cause of action must be reduced to the amount 
claimed by plaintiff.°* 


Inconsistent reduction. Where the basis upon 
which the court reduces the amount of the verdict 
would legally require that the entire verdict be set 
aside, the inconsistency of the court in reducing 
the verdict in part and leaving the other part to 
stand requires a reversal.°® 


[§ 903] c. By Attorneys and Others. At least 
formal defects in the verdict may be amended or 
corrected by the attorneys under the direction of 
the court.°° A defective verdict cannot be cor- 
rected by the reporter, in his report of the case, 
stating the finding of the jury in such a way as to 
eliminate the defect. The clerk cannot, without 
the knowledge of the court or the party adversely 
affected, and after the trial has terminated, alter 
or change the verdict as recorded in a material re- 
spect;°* but where by statute the jury have noth- 
ing to do with the interest, but it is to be added by 


See Woodruff v. Webb, 32 
Ark. 612 (holding that where the ver- 
dict is a complete finding on the is- 
sues, but is formally defective because 
of the jury’s mistake as to the rate to 


Jaffray, 3 Harr.&J.|j6 used in computing the interest, the 
court should direct the verdict to 
Wayne Co., 88 A.|be reduced according to the proper 


51; Excelsior Hlec- 
SPAS 2. eb ON oe 
Hammel, 18 N.J. 


rate and if the trial court fails to do 
so the appellate court on appeal will 
modify and correct the judgment so 
at it is for the proper rate of inter- 
est). 

56. Newbury v. Getchel, etc., Lum- 
ber, etc., Co., 69 N.W. 743, 100 Iowa 
441, 62 Am.S.R. 582; Bentz v. John- 
son, 21 Pa.Dist. 1068. 

57. U.S.—Kennon v. 
GUGM sie UES ie 22) 

Ill.—Hesse vy. 
160. 


Iowa.—Barber v. Maden, 102 N.W. 
120, 126 Iowa 402. 


OhioSt. 278. 


Gilmer, 9 S.Ct. 
33 Labia: 


Zaffke, 183 I1l.App. 


N.W. 
Mowatt v. Wilkin- 


ance with the undisputed testimony 
as to the amount of damages sus- 
tained); Chester Park Co. v. Schulte, 
166 N.E. 186, 120 OhioSt. 273 (sus- 
taining reduction with consent of 
plaintiff where the court thought the 
verdict in a tort action was exces- 
sive in view of the evidence). 


51. Cornelia Wholesale Grocery 
Co. v. Hogsed Bros., 85 S.E. 101, 1438 
Ga. -367. 


52. U.S.—Paige v. Loring, 
Cas.No. 10,672, 1 Holmes 275. 

Colo.—Perkins v. Marrs, 25 P. 168, 
15 Colo. 262; Blum v. Edelstein, 79 
P. 301, 20 Colo.App. 408. See also 
Patrick Red Sandstone Co. v. Skoman, 
29 P. 21, 1 Colo.App. 323 (recognizing 
rule). 

D.C.—Connor vy. Meany, 8 App.Cas. 
IDAs aly 

Ga.—E. R. D. Dove & Co. vy. J.T. 
Stewart & Son, 45 S.H. 688, 118 Ga. 
872; Stanford v. Murphy, 60 Ga. 154. 

Tll.— Wahl v. Laubersheimer, 51 N. 
EE. 860, 174 Ill. 338; Independent Order 
Mut. Aid v. Stahl, 64 Ill.App. 314. 


US rath 


son, 85 N.W. 661, 110 Wis. 176. 
Hng.—Pickwood vy. Wright, 1 H.BI. 


648, 126 Reprint 367; Usher v. Dan- 
sey, 4 M.&S. 94, 105 Reprint 770. 
See Hoit v. Molony, 2 N.H. 322 


(recognizing rule). 

Compelling consent by order to ef- 
fect that new trial will be granted 
unless plaintiff consents to remission 
see New Trial §§ 496-505. 


53. Cohoon v. Cooper, 118 S.E. 834, 
LSiGs INEOS 216% 

54. Garfield Aniline Works v. Zen- 
dle; 43 EF: (2d) 53873" Schlesener ‘v: 
Mott, 190 P. 745, 107 Kan. 41; Feder- 
Spiel v. Johnstone, 49 N.W. 581, 583, 
87. Mich. 303, 309. 

[a] Defendant cannot object to 
reduction without consent of plaintiff. 
Federspiel v. Johnstone, 49 N.W. 581, 
583, 87 Mich. 3038, 309. 


55. Garfield Aniline Works v. Zen- 
dle, 43 F.(2d) 587; Chester Park Co. 
v. Schulte, 166 N.E. 186, 120 OhioSt. 
273; Arneson v. Nerger, 147 N.W. 
982,°34 S.Di201; ‘St. “Louis, Si. Fic & 
T. Ry. Co. v. Wall, (Tex.Civ.App.) 165 


N.C.—Isley v. Virginia Bridge, etc., 
Co., 55 S.H. 416, 148 N.C. 51. 


A dese ii a v. Reinbold, 2 Pa.Dist. 

58. Hoffer v. Hooven-Owens-Rent- 
schler (Co: 182" NUY:S) 6338) 49192) Ap. 
Div. 138 [att LEN. YES. 720, 107 Misc. 
3883]. See Bentz v. Johnson, 21. Pa, 


Dist. 1068 (where plaintiff itemized 
his claim and the verdict on one item 
was in excess of the amount claimed 
for that particular item although the 
total verdict was under the total 
amount claimed for all items and it 
was held that the court should reduce 
the verdict to the extent that the find- 
ing on that item exceeded the amount 
claimed therefor). 


59. Rominger v. Parrish’s Estate, 
227 RP. 544, 116 Kan. 540. 


60. Herndon v. Sime, 67 S.E. 835, 
7 Ga.App. 675; Washington v. Denton 
First Nat. Bank, 64 Tex. 4. 


Gl. Stewart v. Tay 10, 8 P. 605, 68 
Cal. Dd. 


62. Delafield v. J. K. Armsby Co., 
109. INIY.S. 8145 124 App. Div. 621% 
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the clerk, the clerk may add the interest although 
the jury in making up their award in fact ineluded 


interest. 


[§ 904] 13. Venire De Novo or Venire Facias De 
“Venire de novo” meaning literally “To 
come anew,’®° or “venire facias de novo” meaning 
“That you cause to come anew,’’*’® are now used in- 
terchangeably in practice to denote the submission 
of the case to another jury for a new trial.°* 
de novo was one of the early common law remedies 
for obtaining a reéxamination of the facts tried by 
the: jury,°* which antedated motions for a new 


Novo.*# 


63. Manning v. 
[rev 27 Hun 219]. 
64. Cross references: 
nel cases see Criminal Law § 
611. 


Port, 91 N.Y. 664 


Motion for new trial after motion for 
a venire facias de novo see New 
Trial § 14. 

Where: 

There are special interrogatories 
and findings see infra § 973. 
Trial is by court see infra §§ 1137- 

1139. 

65. Tayler L. Gloss. 

66. Tayler L. Gloss. 


67. Sewall y. Glidden, 1 Ala. 52; 
prowe v. State, (Ind.App.) 171 N.E. 

Di 

fa] Thus: (1) “It is laid down by 


the elementary writers where an un- 
certain, ambiguous or defective ver- 
dict has been rendered, the Court 
should award a venire facias de novo. 
os This means according to our 
practice, nothing more, than submit- 
ting the case to another jury for 
trial.” Sewall v. Glidden, 1 Ala. 52, 
58. (2) “Venire Facias De Novo. L. 
Lat. (You cause to come anew.) In 
practice. A second writ of venire, to 
summon another jury for a new trial, 
commonly called a venire de novo,” 
Burrill L. D. 


68. Burns Bros. v. Cook Coal Co., 
42 F.(2d) 109. 


69. Warner v. Goding, 107 So. 406, 
407, 91 Fla. 260; Lowry v. Indianapolis 
Traction & Terminal Co., 126 N.E. 223, 
77 Ind.App. 138; Witham v. Lewis, 
1 Wils.C.P. 48, 95 Reprint 485. See 
Donnell v. Wright, 97 S.W. 928, 199 
Mo. 304 (where it is said that at com- 
mon law, where a case came up on a 
writ of error, it was the custom to 
hand back jurisdiction, if at all, by 
an entry and a mandate called, among 
‘other things, a ‘“venire facias de 
novo;” now the same end is attained 
by awarding a new trial and reversing 
and remanding the case, where de- 
fendant’s judgment is not allowed to 
stand). 


70. See cases infra this note. 


[a] Distinction stated.—(1) ‘Ve- 
nire de novo lies when the matter is 
a defect which appears upon the face 
of the record, while the motion for a 
new trial was intended to reach mat- 
ters of error not so appearing.’’ Sut- 
ton v. Bunnell, 167 N.E. 731, 745, 91 
Ind.App. 437. (2) “The ancient com- 
mon-law mode of proceeding to a new 
trial was by a writ of venire facias 
de novo. The new trial is a modern 
invention, imtended to mitigate the 
severity of the proceeding to attaint. 
While a venire de novo and new trial 
are quite different, they are alike, in 
that a new trial takes place in both. 
The material difference between them 
is that a venire de novo must be 
granted upon matters appearing upon 
the face of the record, but a new trial 
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i, 
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trial,*® and is distinguishable from such motions,*° 
and also from motions in arrest of judgment.‘? 


Venire de novo can be used only where the defeet 


Venire 


general verdicts 


may be granted for things out of the 
record.” Lowry v. Indianapolis Trac- 
tion & Terminal Co., 126 N.E. 223, 
225, 77 Ind.App. 138. (3) “The coun- 
sel at the Bar endeavoured to con- 
found a ve. fa. de novo and a motion 
for a new trial, but they are very dif- 
ferent things; they agree indeed in 
some things, but differ in many; they 
agree in this, that a ve. fa. de novo 
must be awarded in both, and that 
the Court may or may not grant el- 
ther of them; but they differ first in 
this, that a ve. fa. de novo is the an- 
cient proceeding of the common Jaw, 
a new trial is only a new invention; 
the first is as ancient as the law, when 
attaints were in use, but motions for 
new trials were introduced in this 
manner; the judgment in attaint was 
very severe, and the punishment ex- 
cessive hard, and therefore to avoid 
that severity it was thought better 
to proceed in a milder way, and so 
motions for new trials were intro- 
duced. They likewise differ in this 
respect, that new trials are generally 
granted where a general verdict is 
found, a ve. fa. de novo upon a special 
verdict. But the most material dif- 
ference between them is that, a ve. fa. 
de novo must be granted upon matter 
appearing upon the record, but a new 
trial may be granted upon things out 
of it; if the record be never so right; 
if the verdict appear to be contrary 
to the evidence given at the trial, or 
if it appear the judge has given wrong 
directions, a new trial will be grant- 
ed; but it is otherwise as to a ve. fa. 
de novo, which can only be granted in 
one or other of these two cases, as 1st, 
if it appear upon the face of the ver- 
dict, that the verdict is so imperfect 
that no judgment can be given upon 
it; 2dly, where it appears that the 
jury ought to have found other facts 
different and it cannot be granted in 
any other ease.” Witham v. Lewis, 
1 Wils. C. P. 48, 55, 56, 95 Reprint 485. 


71. See case infra this note. 


{a] Distinction stated.—‘‘While a 
motion for a venire de novo and a 
motion in arrest of judgment must 
both be made before judgment, yet 
the province of each is entirely differ- 
ent. The former should precede the 
motion for a new trial, and is confined 
to uncertainty, ambiguity, or imper- 
fections in the verdict or findings of 
the court, as the case may be, while 
the latter affirms the verdict, but 
challenges the pleadings upon which 
it rests to authorize it, and cuts off 
the right of the maker to subsequent- 
ly file a motion for a new trial.” Phil- 
lips v. Gammon, 124 N.E. 699, 700, 188 
Ind. 497. 


72. Lowry v. Indianapolis Traction 
& Terminal Co., 126 N.E. 223, 77 Ind. 
App. 138; Douglas v. Indianapolis. & 
N. W. Traction Co., 76 N.B. 892, 37 
Ind.App. 332; Brown v. Ralston, 4 
Rand. (25 Va.) 504, 517; Witham v. 
Lewis, 1 Wils. C. P. 48, 95 Reprint 485. 


73. Sewall v. Glidden, 1 Ala. 52; 


cannot be rendered thereon; 
a ruling aecepting a verdiet defective in form;** 
or if the verdict fails to find on all the issues be- 
tween plaintiff and defendant,’* although as to the 
latter a distinction is judicially recognized between 


‘App. 427; 


in the verdict appears upon the face of the record.'* 
There is proper ground for a venire de novo if the 
verdict is so defective on its face that a judgment 


-73 if the court makes 


and special verdicts or findings.*® 


Bosseker v. Cramer, 18 Ind. 44; Sut- 
ton v. Bunnell, 167 N.E. 731, 91 Ind. 
McGlone v. Hauger, 104 N. 
BK. 116, 56 Ind@.App. 243;* Albro Clem 
Elevator Co. v. Director General of 
Railroads, 112 A. 885, 95 N.J.Law 342. 


74, Perley v. Schmidt Cut Stone 


Co., 95 N.E. 616, 48 Ind.App. 344. 
75. Maxwell ~v. Wright, 67 N.E, 
267, 160 Ind. 515; Peed v. Brennen- 


man, 72 Ind. 288; William-H. Nichols 
Garage v. Miller, 153 N.E. 480, 85 Ind. 
App. 203; Crowell v. Jeffries, 134 N. 
E. 908, 137 N.E. 556, 79 Ind.App. 513; 
Lake Erie & W. R. Co. v. Griswold, 
125 N.B. 783,72 Ind.App. 265; Brehm 
NU Manin 123 N.E. 821, 70 Ind.App. 
625. 

[a] All issues retried.—Where 
there is a failure to find as to a part 
of the issues the venire de novo must 
be as to the whole case and the jury’s 
findings on some issues cannot be left 
standing while the other issues are 
retried. Maxwell v. Wright, 67 N.E. 
267, 160 Ind. 515; Peed v. Brennen- 
man, 72 Ind. 288; Bruce v. Hubbell, 
123 N.E. 416, 70 Ind.App. 237. 


[b] Independent issues between 
codfendants.—If the verdict covers 
all the issues between plaintiffs and 
defendants in the cause defendants’ 
motion for a venire de novo may be 
denied although the verdict does not 
decide an independent issue of surety- 
ship raised between the codefendants, 
which does not affect the issue be- 
tween plaintiff and defendants. Beck 
v. O’Dell, 140 N.E. 527, 193 Ind. 386. 


76. Maxwell v. Wright, 67 N.Ey 267, 
160 Ind. 515; Brehm v. Hennings, 123 
N.E. 821, 70 Ind.App. 625. 


{a] Reasons for distinctionThe 
recognized rule that, “‘A venire de 
novo 1s granted when the verdict, 
whether general or special, is imper- 
fect by reason of some uncertainty or 
ambiguity, or by finding less than 
the whole matter put in issue, or by 
not assessing damages’ A is not 
applicable to special verdicts and spe- 
cial findings” under our Code, 
if such verdict or finding has in it 
substance enough to form the basis 
of a judgment for either party. The 
reason is this: In the one case the 
only province of the jury is to find 
all the proved—not the unproved— 
facts. In the other the court must 
find all the facts within the issues 
that have been established by the evi- 
dence, and should leave unstated all 
the issuable facts not proved by the 
party assuming to do so. The only 
difference in the two cases is that in 
the former the court must apply the 
law_to the facts as they exist by the 
verdict of the jury, which he may do 
without disclosing his views, and in 
the latter he must state in writing 
what he conceives the law to be as 
applicable to the facts he has found 
proved, with a view of enabling the 
losing party to challenge the sound- 
ness by appeal, and the judgment 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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It is usually held that venire de novo will not lie 
if the verdict finds on all the issues and is not so 
defective that judgment cannot be rendered upon 
it,77 although the verdict is formally somewhat 
insufficient,7® or contains unnecessary and immate- 
rial matters which may be rejected as surplusage.7® 
Venire de novo can be used only where there is a 
defective verdict,’° and it cannot be based upon the 
court’s refusal to have the jury return a special ver- 
dict,$1 or his allowance of an amendment of the 
complaint to conform to the evidence.’? A motion 
for a venire de novo is, of course, properly over- 
ruled where the verdict is not subject to the claimed 
imperfections or defects.8? 


Contents and construction of motion. A motion 
for a venire de novo must sufficiently set forth or 
disclose the grounds upon which it is made.’* Al- 
though a motion is termed by the movant as a mo- 
tion in arrest of judgment it will be treated and con- 
sidered as a motion for a venire de novo where it 
is directed to the verdict alone, and the remedy 
sought is unmistakably that which can only be had 
by a motion for a venire de novo.*> 


Time for making motion. While a venire de novo 
may be granted at any time before final judgment,*® 
a motion made after that time is too late and will 
be overruled ;°*. but although a judgment has been 
rendered against one defendant a motion for a 
venire de novo, which seeks relief as to other 
defendants, is timely if filed before the judgment is 
rendered for the other defendants, which judgment is 
the final judgment in the cause.®§ 


TRIAL 
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[§ 905] 14. Entry and Record*—a. In General. 
Before a verdict is complete, it must be accepted by 
the court for record.’® It is irregular to record a 
verdict. before it has been declared by the fore- 
man, or, if sealed, read by the clerk.°° The court 
should record the verdict as it is rendered by the 
jury,®! the recorded verdict being the only verdict 
to be considered,®? and the only one that can be 
looked to by the appellate court.°* The form of 
the verdict as recorded must control in case of 
variance between it and the written verdict brought 
into court by the jury.®* It is not necessary that 
the record of entry of a verdict should show that 
the jury were sworn.®® <A_ verdict is not invalid 
because entered on the wrong paper.°® A verdict 
which the court refuses to receive because of de- 
fects is not entitled to be filed under a statute relat- 
ing to the filing of verdicts.®? 

Variance between record and bill of exceptions. 
Where the recitals of the record of proceedings, 
as to the verdict, as made up by the clerk, and the 
statements of a bill of exceptions, duly signed and 
sealed by the judge, are not in harmony, the truth 
will be taken to be as stated nih the bill of excep- 
tions.°§ 

Entry nunc pro tunc. The a may enter a ver- 
dict nune pro tune at any time during the term at 
which it was rendered.?® 


[§ 906] b. Amendment or Correction of Record.t 
The record of a verdict in case of clerical mistake 
may be amended to conform to. the verdict as ren- 


Garrett v. John V. Farwell Co., 


shall be rendered accordingly. In 
both cases it must be assumed that 
all the facts the parties were able to 
prove are stated, and that all absent 
facts were left unstated, because un- 
proved, and the verdict is not, there- 
fore, defective. Hence the rule that 
all the issues and material facts not 
found in a special finding or special 
verdict will be adjudged against the 
party who had the burden of proving 
them. Special verdicts or special 
findings thus arrived at are fair upon 
their face, and reveal no infirmity; 
and if mistakes have been made by 
finding less than all the matters in 
issue, or in finding facts to exist that 
were not proved, these are matters ex- 
trinsic the record, and the remedy is 
by motion for a new trial, and not 
by venire de novo... . The rea- 
sons that called for a modification of 
the old rule as to special verdicts and 
findings do not apply to general ver- 
dicts. In the former it is not the 
province of the jury to determine 
which party shall prevail in the ac- 
tion—that is left to the court—while 
in the general verdict the jury is re- 
quired, under the instructions of the 
court as to the law of the case, to find 
generally, from the facts proved and 
unproved, whether the plaintiff or de- 
fendant has succeeded on the issues 
made by the pleadings. Hence, when 
the jury fails to find for the plaintiff 
or defendant on an issue between the 
parties, it is apparent from the ver- 
ate that the jury has stopped short 
of a full determination of the case, 
and the verdict is therefore ill and 
defective, and subject to a venire de 
novo.’ Maxwell v. Wright, 67 N.E. 
267, 268, 160 Ind. 515. 


Failure of findings of jury to find 
all issuable facts see infra § 973. 


77. Kelley v. 
Ind. 590; Rudolph vy. Ayde, 149 N.E. 
734, 84 Ind.Avp. 202; Town of Hobart 
v. Casbon, 142 N.E. 138, 81 Ind.App. 24. 

78. Town of Hobart vy. Casbon, 142 
N.E. 138, 81 Ind.Avp. 24; Thurman v. 
Miller, 98 N.E. 379, 50 Ind.App. 372. 

79. Kelley v. Bell, 88 N.E. 58, 172 
Ind. 590 [rev (App.) 83 N.E. 773]. 

8c. Sanford Tool, ete., Co. v. Mul- 
len, 27 N.E. 448, 1 Ind.App. 204. 

81. Sanford Tool, ete, Co. v. Mul- 
len, supra. 

82. Sanford Tool, etc., 
len, supra. 

83. Phillips v. 
699, 188 Ind. 497. 

84 Brown v. Marbut-Williams 
Lumber Co., 123 S.E. 899, 32. Ga.App. 


Co. v. Mul- 


Gammon, 124 N.E. 


519; Warren County Bank vy. Keister, 
138 N.I. 517, 139 N.E. 379, 80 Ind.App. 
134; Douglas v. Indianapolis & N. W. 


Traction Co., 76 N.E. 892, 37 Ind.App. 
332. 


85. Phillips v. Gammon, 124 N.E. 
699, 188 Ind. 497. 

86. Bruce v. Hubbell, 123 N.E. 416, 
70 Ind.App.. 237. 

87. Smith v. Biesaida, 90 N.E. 1009, 
74 Ind..1343; Yeager, v.- Yeager, 8% 
N.E. 144, 43 Ind.App. 313. 

88. Bruce v. Hubbell, 123 N.E. 416, 
70 Ind.App. 237. 

89. Keyes v. Chicago, B. & Q. R. 
Go: 31 S.wW-(2d) 50,2 326 Mo... 236; 
Lummi Bay Packing Co. v. Kryder, 
(Mo.App.) 263 S.W. 5438; Allen v. 
Yarborough, 160 S.H. 833, 201 N.C. 
568 [foll 160 S.H. 834, 201 N.C. 570]. 

90. Blum v. Pate, 20 Cal. 69. 

91. 


*By HAROLD J. GILBERT ($§ 905, 906). 


Bell, 88 N.E. 58, 172 92. 


102 Ill.App. 31 [rev on other grounds 
65 N.E. 361, 199 Ill. 486]; Lambert v. 
Borden, 10 Ill.App. 648; Dornick v. 
Reichenback,-10 Serg.&R. (Pa.) 84. 


93. Watertown Ecclesiastical Soc.’s 
Appeal, 46 Conn. 230; Sheeler v. Fal- 
lon, 107 I1l.App. 497; Illinois Steel 
Co. v. Ostrowski, 93 Ill.App. 57 [aff 
62 N.E. 822, 194 Ill. 376]; Brewer, 
ete., Brewing Co. v. Hermann, 88 Il]. 
App. 285 [aff 58 N.E. 397, 187 Ill. 401; 
Jemison v. Chicago Contract. Constr. 
Co., 64 Ill.App. 436; Lambert v. Bor- 
den, 10 Ill.App. 648; Leftwich v. Day, 
ot NYW? °731,°°32" Minn. 5f2'n/ Comt v: 
Houghton, 22 Pa.Super. 52. 

94. Conn.—Watertown Ecclesiasti- 
cal Soe.’s Appeal, 46 Conn. 230. 

Ill.—Holeomb v. Linn, 174 Ill.Apn. 
419: Kitk..v.’ Senziz, 79° Lil Apo, 254. 
Lambert v. Borden, 10 Ill.App. 648. 

Minn.—Leftwich v. Day, 21 N.W. 
131, 32.Minn. 512. 

Or.—Grammer v. Wiggins-Meyer 8. 
S.Co. ~2204P. 759; 126, Or: .694. 

Pa.—Rottmund v. Pennsylvania R. 
Co., 74 A. 341, 225 Pa. 410. 

95. Waddell v. Magee, 53 Miss. 687. 


96. Liverpool & London & Globe. 
Ins. Co. v. People’s Bank of Mans- 
field, 85 S.E. 114, 148 Ga. 355. 

97. Hooper v. Corliss, 261 P. 645, 
146 Wash. 50. 


98. Catholic Order of Foresters v. 


Fitz, 81 Ill.App. 389 [aff 54 N.E. 952, 
181 Ill. 206]. 
99. O’Keefe v. Kellogg, 15 Ill. 347. 


1. Amendment of record in crim- 
inal, cases see Criminal Law §8§ Poe 


Moody v. McDonald, 4 Cal. 297.4 2611. 
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dered,” although the term has expired,? and the 


court may, after the expiration of the term, direct 
the recording of a verdict which was not recorded 
Where, in order to arrive at the 
meaning of the jury in their verdict, it is necessary 
to consider the evidence which has not been made a 
part of the record, the court may require the record 
to be completed by bill of exceptions or bill of evi- 


when returned.* 


dence.® 


[§ 907] 15. Construction and Operation**— 
General. General verdicts are to be given a reason- 
able intendment,’ are to have every reasonable pre- 
sumption made in their support,® and are to be con- 
strued liberally? and reasonably,?® with a view to 
sustaining the verdict and effectuating the intention 


2. Tomes v. Redfield, 24 F.Cas.No. 
147085, 7 ‘Blatchf.. 139; ‘Forsythe v. 
Washtenaw Circuit Judge, 147 N.W. 
549, 180 Mich. 633, L.R.A.1915A 706; 
Baker v. Lawrence, 22 L.T.Rep.N.S. 
698. But see Haston v. Collier, 1 Mo. 
421 (holding that there was nothing 
in the record of the case by which 
the appellate court might amend the 
verdict). - 

[a] If clerk makes incomplete 
record of verdict, the court may cor- 
rect the record and make it complete. 
Ivens’ Appeal, 33 Pa. 237; Brown v. 
paperion Court; 1155 ws, 9658, 9517. RL. 
69. 

[b] Judge may amend entry of 
verdict from memory, and it is not 
necessary that he have a record of 
the verdict as returned by the jury 
in his notes. Marianski v. Chairns, 
fi Macq HL: | 766. 

3. Reynolds v. Cavanagh, 
986,139 Mich. 387;, Freeman ‘v. 
TlSr4 4 INE Ce Oils 

4 Gross v. Sloan, 58 Ill.App. 302. 


5) Pittsburg, ete), Re Co, v., Dar- 
lington, 111 S.W. 360, 129 Ky. 266, 33 
Ky.L. 818. 

6. Construction and operation of 
special verdicts see infra §§ 974-977. 

7. Ga.—Short v. Cofer, 131 S.H. 362, 
161 Ga. 587; Paulk v. South Georgia 
Bideé, InvoCo. Ile Ss. he 26, tora. 
646; City of Milledgeville v. Stem- 
bridge, 78 S.E. 35, 139 Ga. 692; Not- 
tingham v. Nicholson, 157 S.H. 118, 42 
Ga.App. 628; Crump v. Knox, 89 S.H. 
586, 18 Ga.App. 437 

Ill. Western Springs Park Dist. v. 
Lawrence, 175 N.H. 579, 343 Ill. 302. 


Ind.—Cleveland, C., C. & St. L. Ry. 
COmnvy. wWViOlf, a1 23 IN-EPe333269>> 39) Inid: 
585; Cleveland, C., C. & St. L. Ry. Co. 
v. Markle, 114 N.H. 440, 119 N.E. 371, 
187 Ind. 553; Kelley v. Bell, 88 N.E. 
58, 172 Ind. 590; Mitchell v. Tell City, 
82 UN. H. 735, 41) Ind’App:, 294, 

Minn.—Leftwich v. Day, 21 
731, 32 Minn. 512. 

Or.—Gray v. Hammond Lumber Co., 
DSP MOO econ ba DOL ils WO: DVO: 

But see Hopkins v. Duggar, 87 So. 
103, 204 Ala. 626 (containing dicta 
that verdicts cannot be supplement- 
ed by intendment or by reference to 
extrinsic facts). 

8. Ind.—Harmon vy. Speer, 144 N.B. 
241, 195 Ind. 199; Cleveland, C., C. & 
St. punky. CoO. Vv. Wolf, 1275 N.E. : 
695, 189 Ind. 585; Cleveland, C., C. 
Sea Biya (Conv. Markle, 114 'N.B. 449, 
A OMNe vol eo Line. 553° Southerr 
Ve © Os ON De Pauw, 92 N.E. 225, 174 
Ind. 608 [aff (App.) SOVN.Ei 271; 


102 N.W. 
Mor- 


N.W. 


Com 
nm 


BS me 
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a. In 


itself ;?? 


be construed 


Wabash R. Co. v. Keister, 67 N.E. 521, 
163 Ind. 609; Wright v. Chicago, etc., 
Re Co. 66 oNJPs 74547016 0s ends yosse 
Johnson v. Gehbauer, 64 N.E. 855, 159 
Ind. "2717" 7 Morford Vv. Chicago, etc., 
RY Cont G3teN BS 857, alos oands 4945 
Louisville, ete., R. Co. v. Kemper, 53 
INGE ocd. etos Sind: a618- Cincinnati, 
ete., R. Co. v. Clifford, 15 N.H. 524, 113 
Ind. 460; Greenfield v. State, 15 N.E. 
Cal ttre “ind. § 5975 Terre Haute, 
Indianapolis & Eastern Traction Co. 
v. Wallace, (App.) 180 N.E. 485; City 
of Gary v. Geisel, 108 N.E. ; 875, 59 
Ind.App. 565; Lake Erie & W. R. Co. 
v. Parrish, 93 N.E. 450, 46 Ind.App. 


577; Mitchell v. Tell City, 81 N.B. 594,° 
83 N.E. 735, 41 Ind.App. 294; Union 


Traction Co. v. Vandercook, 69 N.E& 
486, 32 Ind.App. 621; Mishawaka v. 
Kirby, 69 N.B. 481, 32 Ind.App. 233; 
Gould Steel Co. v. Richards, 66 N.E. 
68, 30 Ind.App. 348; Indiana Bitu- 
minous Coal Co. v. Buffey, 62 N.E. 
279, 28 Ind.App. 108; Flutter v. New 
Nork, ete,” RCo!) 59 wN. B33 e, 2% inde 
App. 511; Warner v. Mier Carriage, 
CCC CO, OS MNEs oD4 Oo) NEB ties 
26 Ind.App. 350; Schaffner v. Kober, 
28 N.E. 871, 2 Ind.App. 409. 


Ky.—Aud v. McAvoy, 197 S.W. 824, 
TGS Orpen eES DUES sy Ct... dae Ounv. 
Darlington, 111 S.W. 360, 129 Ky. 266, 
30 Ky. lL. 818: 

N.Y.—White v. Goddard, 66 N.Y. 651 
mem. 

N.C.—Jones v. Cooke, 14 N.C. 112. 


Or.—Bybee v. Burbank, 2 Or. 295. 


{a] Limitation on presumptions.— 
(1) “Such presumptions must be 
reasonable, and relate only to such 


facts as might have been proved un- 
der the issues as formed.” Lake 
Shore, etc., R. Co. v. Graham, 70 N.E. 
484, 48 5, 162) Ind, 374. (2) Nothing 
is presumed to have been proved by 
the verdict but what is expressly stat- 
ed in the pleadings or is necessarily 
implied from the facts so stated. 
Farrington v. Blish, 14 Me. 423. 
Presumption as against answers to 
special interrogatories see infra § 965. 


9. Ark.—Wilson-Ward Co. v. Flee- 
man, 272 S.W. 853, 169 Ark. 88. 


Cal.—Larsen v. Leonardt, 96 P. 
895, 8 Cal.App. 226. 

Conn.—Huntington vy. Ripley, 1 
Root 321. 

Ga. 


Ill.—Western Springs Park Dist. v. 
Lawrence, 175 N.W. 579, 343 Ill. 302. 

Ind.—Union Traction Co. v. Van- 
dercook, 69 N.E. 486, 32 Ind.App. 621; 
Vaught v. Barnes, 62 N.E. 93, 63 N.B. 
864, 64 N.E. 6238, 29 Ind.App. 387. 


[§§ 906-908 


of the jury if possible. 

Construction adopted by jury. Where a crudely 
drawn and imperfect verdict is read to the jury ac- 
cording to the trial court’s interpretation thereof 
and this is adopted by them as a true reading of 
their verdict. the trial court may properly accept 
this interpretation as the true verdict.1! 

[§ 908] b. Construction in Connection with Rec- 
ord and Proceedings. 
and unmistakable in its terms and legal effect the 
jury’s intent must be determined from the verdict 
but where the intention of the jury is 
not clearly apparent from the verdict itself it is 
a settled rule of construction that the verdict is to 
in connection 


Where the verdict is plain 


with the admitted 


Ky.—Aud v. McAvoy, 197 S.W. 824, 
nar Ky. 380; Pittsburg, etc., R. Co. v. 
Darlington, 111 S.W. 360, 12'9 Ky. 266, 
Sam Koy. aS lise 

Mich.—Sandler vy. Bresnaham, 19 N. 
W. 188, 53 Mich. 567 

Mo.—Sanders v. Sheets, (App.) 287 
S.W. 1069. 


Neb.—Storey v. Kerr, 89 N.W. 601, 
2 Neb. (Unoff.) 568. 
N.Y.—Spencer v.. Hall, 62 N.Y.S. 


826, 30 Misc. 75 [aff 64 N.Y.S. 1149, 
51 App.Div. 623]. 

N.C.—Guy v. Gould, 164 S.H. 120, 
202. N.C. 127; . Priceuy,. Southern rive 
Co., 92 S.H. 182, 173 N.C. 394. 

Ohio.—Capretta v. J. H. Waskins 
Roofine, Co. 4238. OhiosCir-Ctin, Sy koe 


Or.—City of Portland y. Blue, 170 
inline CUO cnt le 

Tenn.—Kelton v. Bevins, Cooke 90, 
5 Am.D. 670. 


Tex.—Scott v. Riddle, 
153 S.W. 408; Missouri, 
v. Lightfoot, 106 S.W. 
Civ. App. 120: 


Va.—Powhatan Lime Co. v. Whet- 
zel’s Adm’x, 86 S.E. 898, 118 Va. 161. 


Wash.—Cameron vy. Stack-Gibbs 
Pubes Coy 123 Po 1001 S68 Washes 
539. 


W.Va.—State Road Commission of 
West Virginia v. McMurray, 137 S.H. 
530, 103 W.Va. 346. 


{a] Limitation.—While a verdict 
should be given a liberal construc- 
tion, the courts should be careful not 
to usurp the functions of the jury. 
Browne v. Fechner, (Tex.Civ.App.) 
159 S.W. 461. 


10. Ga.—Nottingham v. Nicholson, 
L157 S.E. 118, 42 Ga.App. 628. 


Minn.—Leftwich v. Day, 
731, 32 Minn. 512. 

Mont.—Stagg v. Broadway Garage 
Co., 286 PB. 415, 87 Mont. 254; Tripp 
v. Silver Dyke Mining Co., 224 P, 272, 
70 Mont. 120; State v. District Court 
of Twelfth Judici al Dist. for Valley 
County, 144 P. 564, 50 Mont. 1; Con- 
solidated Gold & Sapphire Mining Co. 
v. Struthers, 111 P. 152, 41 Mont. 565. 


S.D.—Miles v. Ped Mutual Life 
Ins. Co., 122 N.W. 249, 23 S.D. 400 [aff 
124 N.W. 955, 24 S.D. 643]. 


Tex.—Fort Worth & Di i@) Ry. Cour) 
Amason, (Commn.App.) 276 S.W. 162 
Laff (Civ. App.) 260 S.W. 204]. 


11. Stinson v. M. F. Patterson & 
Son, 102 So. 912, 212 Ala. 469. 


12. Turner v. ‘Shackelford, 145 S. 
E. 913, 39 Ga.App. 49. 


(Civ. App.) 
6te. eh Co. 
395, (48 Dex: 


21 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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facts,’* the jury’s answers to interrogatories,'t the 


TRIAL 


pleadings,'® the evidence,'® the charge or instrue- 


_ 13. Wilson-Ward Co. v. Fleeman, 
272 S.W. 853, 169 Ark. 88; David v. 
Tucker, 78 S.E. 909, 140 Ga. 240; 


Stage v. Broadway Garage Co., 286 P. 
415, 87 Mont. 254; Kannan v. Assad, 
108 S.E. 383, 182 N.C. 77. 

14. Wilson-Ward Co. v. Fleeman, 
272 S.-W. 853, 169 Ark, 88; Bess Vv. 
Ae Sil 103 N.E. 1086, 55 Ind.App. 
30. * 

[a] Ilustration.—Where by inter- 
rogatories it is shown that the jury 
must have rendered its verdict for 
plaintiff on one paragraph in the com- 
plaint, a general verdict is a finding 
for plaintiff upon all the material is- 
sues presented by that paragraph. 
Bess v. Morgan, 103 N.E. 1086, 55 Ind. 
App. 430. 

15. Ala.—Merchants’ Bank & Trust 
Co. v. J. A. Elliott & Son, 80 So. 624, 
16 Ala.App. 620. 

Fla.—Wismer vy. Alyea, 138 So. 763; 
Goodno v. South Florida Farms Co., 
116 So. 23, 95 Fla. 90. 

Ga.—Bridges v. Donalson, 140 S.E. 
497, 165 Ga. 228; Short v. Cofer, 131 
S.E. 362, 161 Ga. 587; Savannah Bank 
& Trust Co. v. McQueen, 100 S.E. 33, 
149 Ga. 302; David v. Tucker, 78 S.E. 
909, 140 Ga. 240; Dunson vy. Harris, 
164 S.E. 910, 45 Ga.App. 450; Mer- 
chants’ Grocery Co. v. Albany Hard- 
ware & Mill Supply Co., 160 S.E. 658, 
44 Ga.App. 112; Nottingham _ Vv. 
Nicholson, 157 S.E. 118, 42 Ga.App. 
628; Jones v. Empire Furniture Co., 
150 S.E. 563, 40 Ga.App. 556; J. W. 
& R. L. McMillan v. Rodgers, 124 S.E. 
354, 32 Ga.App. 647. 

Il).—Western Springs Park Dist. v. 
Lawrence, 175 N.E. 579, 343 Ill. 302. 


Kan.—Foltz v. Buck, 131 P. 587, 89 
Kan. 381. 


Ky.—Ray v. Ray, 245 S.W. 287, 196 


Kyi. 579+ Pittsburg, ete; R.. Cov. v. 
Darlington, 111 S.W. 360, 129 Ky. 266, 
33 Ky.L. 818. 

La.—Downes v. Scott, 3 Rob. 84 


{error dism 4 How. (U.S.) 500, 11 L. 
Ed. 1075]; Harrison v. Faulk, 3 La. 
68; Trepagnier’s Heirs v. Durnford, 
5 Mart. 451. 

Minn.—Cohues v. Finholt, 112 N.W. 
12, 101 Minn. 180. 


Mo.—Weber Implement & Automo- 
e., Co. v. Ransburg, (App.) 274 S. 
W. 856. 


Mont.—Stagg v. Broadway Garage 
Co:, 286 P. 415,87 Mont. 254; Tripp 
v. Silver Dyke Mining Co., 224 P. 272, 
70 Mont. 120; Consolidated Gold & 
Sapphire Mining Co. v. Struthers, 111 
P. 152, 41 Mont. 565. 

N.C.—Guy v. Gould, 164 S.E. 120, 
202 N.C. 727; Short v. Kaltman, 134 
S.BE. 425, 192 N.C. 154; Sitterson v. 
Sitterson, 131 S.E. 641, 191 N.C. 319; 
Byrdsy.JHieks, £19) (S.E:, 233, 0186..N. 


C. 242; Winstead v. East Carolina 
Ry., 118 S.E. 887, 186 N.C. 58; Snody 
v. Anderson, 109 S'E. 785, 182 N.C. 


630; Kannan. v. Assad, 108 S.E. 383, 
182 N.C. 77; Taylor v. Stewart, 95 S. 
E. 167, 175 N.C. 199; OWens v. North 
State Life Ins. Co., 92 S.E. 168, 173 N. 
C33: 

Tex.—Meyer & Kiser v. French, 
(Commn.App.) 288 S.W. 405 [rev (Civ. 
App.) 277 S.W. 1114]; Brinkman vy. 
Rick, (Civ.App.) 19 S.W.(2d) 808; 
Browne v. Fechner, (Civ.App.) 159 S. 
W. 461; Black v. Feeney, (Civ.App.) 
137 S.W. 1161; Hermann v. Fenn, 129 
S.W. 1139, 61 Tex.Civ.App. 283; Sam- 
ples v. Wever, 121 S.W. 1129, 56 Tex. 
Civ.App. 562. 


W.Va.—West Virginia Pulp & Paper 
[64 C. J.—70] 


Co. v. Whitmore, 109 S.E. 722, 89 W. 
Va. 622. 
Sask.—Giddings v. Canadian North- 


ern Ry. Co., 13 Sask.L. 314. 
[a] Defendant intended deter- 
mined from pleadings.—(1) Where a 


suit is brought against several per- 
sons as partners, and before verdict 
plaintiff strikes all defendants save 
one, a general verdict for plaintiff, 
without designating any person as de- 
fendant, will be construed as a finding 
for plaintiff against the sole remain- 
ing defendant as disclosed by the 
pleadings at that time. A. J. Colson 
& Sons _v. Ellis, 151 S.E. 654, 40 Ga. 
App. 768. (2) Where the case as 
made by the pleadings is against sev- 
eral defendants a verdict against ‘“‘de- 
fendant’’ will be construed as a ver- 
dict against all defendants whose 
identity can be ascertained from the 
pleadings. Merchants’ Bank & Trust 
Co. v. J. A. Elliott & Son, 80 So. 624, 
16 Ala.App. 620. (3) Where the ac- 
tion is against a principal and surety 
as defendants, and the principal files 
a set-off in excess of the amount of 
plaintiff’s claim, a verdict for ‘‘de- 
fendant” in a specified sum will be 
construed as a verdict for the princi- 
pal in view of the pleadings which 
show that he is the only defendant 
who has asked for affirmative relief. 
West, Virginia Pulp & Paper Co. v. 
Whitmore, 109 S.E. 722, 89 W.Va. 622. 


{b] Issues found ascertained from 
pleadings.—(1) Where defendant 
files a counterclaim asking for dam- 
ages in a replevin action and the jury 
return a verdict which does not di- 
rectly state that the issues are found 
for defendant on his counterclaim, 
but states that defendant is entitled 
to damages in a specified sum, the 
verdict, in view of the fact that the 
only damages asked are in the coun- 
terclaim, will be treated as a finding 
and assessment in accordance with 
defendant’s prayers in the counter- 
claim. Weber Implement & Automo- 
bile Co. v. Ransburg, (Mo.App.) 274 S. 
W. 856. (2) Where the widow of a 
deceased owner, who is evicted by 
one to whom the husband purported 
to convey title, files a petition asking 
that the deed be cancelled as a se- 
curity deed, a verdict in favor of the 
widow finding that she be restored to 
possession and that the deed be can- 
celled, when construed in the light 
of the pleadings, does not have the 
effect, or,;purport to have the effect, 
of vesting title in the widow. David 
v. Tucker, 78 S.B. 909, 140 Ga. 240. 


16. Ga.—Bridges v. Donalson, 140 
S.E. 497, 165 Ga. 228; Short v. Cofer} 
131 S.E. 362,/161 Ga. 587; Dunson v. 
Harris, 164 S.E. 910, 45 Ga.App. 450; 
Nottingham v. Nicholson, 157 S.E. 118, 
42 Ga.App. 628; Jones v. Empire Fur- 
niture Co., 150 S.E. 563, 40 Ga.App. 
556. 

1ll.—Western Springs Park Dist. v. 
Lawrence, 175 N.E. 579, 3438 Ill. 302. 


Kan.—Foltz v. Buck, 131 P. 587, 89 
Kan. 381. 


Ky.—Pittsburg, etc., R. Co. v. Darl- 
ington, 111 S.W. 360, 129 Ky. 266, 33 
Ky.L. 818. 


Mont.—Stagg v. Broadway Garage 
Co., 286 P. 415, 87 Mont. 254; Tripp 
v. Silver Dyke Mining Co., 224 P. 272, 
70 Mont. 120; Consolidated Gold & 
Sapphire Mining Co. v. Struthers, i11 
P. 152, 41 Mont. 565. 

N.C.—Wilson v. Standard Fertilizer 
Go., 166 S:E. 76, 203 N.C..359; Guy v. 
Gould, 164 S.B. 120, 202 N.C. 727; 
Short v. Kaltman, 134 S.E. 425, 192 
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tions of the court,’’ and with other parts of the 


N.C. 154; Sitterson v. Sitterson, 131 
S. Es: 6414 1915 N.C23193 sCasteloeny. 
Jenkins, 119 S.E. 202, 186 N.C. 166; 


Kannan v. Assad, 108 S.E. 383, 182 N. 
C. 77; Fidelity Bank v. Wysorg & 
Miles (Co: 98 S.2)(769, 177 UNC. 1284; 
Owens v. North State Life Ins. Co., 
92. o5.B. 168, p30 IN: Cans To, 


Or.—City of Portland v. Blue, 170 
Pe eS Ore. 2a. 


Tex.—Southern Gas & Gasoline En- 
gine Co. v. Richolson, (Commn.App.) 
216 S.W. 158 [rev (Civ.App.) 181 S. 
W. 529]. But see Gulf, C. & S. F. Ry. 
Co. v. Saunders, (Civ.App.) 286 S.W. 
919; Waco Cement Stone Works v. 
Smith, (Civ.App.) 162 S.W. 1158 (both 
holding that in construing the verdict 
to ascertain the jury’s meaning it is 
not permissible for the appellate court 
to look to the evidence). 


Sask.—Giddings v. Canadian North- 
ern Ry. Co., 13 Sask.L. 314. 


But see Cohues vy. Finholt, 112 N.W. 
12, 13, 101 Minn. 180 (where it is said 
that the verdict ‘‘must be read and 
construed by the trial court in the 
light of the issues made by the plead- 
ings and the record, exclusive of the 
evidence. . . The reason of the 
rule that reference cannot be made to 
the evidence for the purpose of con- 
struing the verdict is that it is the 
province of the jury to draw infer- 
ences of fact from the evidence, and if 
they fail clearly to express the ulti- 
mate fact found by them the court 
cannot examine the evidence to ascer- 
tain the fact’’). 


[a] Evidence not part of record.— 
Although the evidence is not made 
a part of the record, the court may 
consult its own recollection of the evi- 
dence, as well as the files of the court, 
in order to understand what the jury 
meant by its verdict. Pittsburg, etc., 
R. Co. v. Darlington, 111 S.W. 360, 129 
Ky. 266, 33 Ky.L. 818. 

17. U.S.—Buckeye Cotton Oil Co. 
Vv, Sloan, (250). “71259463 (Cera ase 


Cal.—Lake Shore Cattle Co. v. Mo- 
gee Land, etc., .Co:,, 63> Ps 72.2130) Gank 

Ga.—Bridges v. Donalson, 140 S.F. 
497, 165 Ga. 228; Cameron v. Amer- 
ican Soda Fountain Co., 60 S.E. 109, 
3 Ga.App. 425. 


Iowa.—Port Huron Machinery Co. 
v. Chicago, M. & St. .P. Ry. Co., 200 
N.W. 779, 199 Iowa 295, 

Kan.—Foltz v. Buck, 131 P. 587, 89 
Kan. ° 381. ; 

Ky.—Weill v. Gusdorf, 18 S.W.(2d) 
879, 230 Ky. 64 

Mont.—Stagg v. Broadway Garage 
Co., 286 P. 415, 87 Mont. 254; Tripp 
v. Silver Dyke Mining Co., 224 P. 272, 
70 Mont. 120; Consolidated Gold & 
Sapphire Mining Co. v. Struthers, 111 
P. 152, 41 Mont. 565. 


N.C.—Wilson v. Standard Fertilizer 
Co., 166° S.E. 76, 203°N-:C. 359; Guy 
Vie erOUla  64r Si OP e202 ING Crime 
Short v. Kaltman, 134 S.E. 425, 192 
N.C. 154; Hooper v. Merchants’ Bank 


Sor CEPrUStGy COs. 1 BO) Sutin Ol o Ome NRoe 
423; Castelloe v. Jenkins, 119 S.B. 
202, 186 N.C. 166; Kannan vy. Assad, 
108%) (S.B., 93835) 182° Nee. Vi Midelity 


Bank v. Wysong & Miles Co., 98 S.F. 
769, 177 N.C. 284; Owens v. North 
State Life Ins. Co., 92 S.H. 168, 178 
N.C. 373; Jones v. Cooke, 14 N.C. 112. 

Okl.—Carter Oil Co. v. Kennedy, 278 
P. 640, 137 Okl. 168. 


Pa.—Hodges v. Foss-Hughes Co, 
2SiEPaWiSte odes 


S.C.—Durst v. Southern Ry. Co., 
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record,!® or proceedings.?® 


[§ 909] c. Issues and Facts Determined by Gen- 
eral Verdict. As a general rule, if it is not incon- 
sistent with special findings,?° a general verdict in- 


159 S.E. 844, 161 S.C. 498. 


S.D.—Miles v. Penn Mutual Life 
Ins. Co., 122 N.W. 249, 23 S.D. 400 [aff 
124 N.W. 955, 24 S.D. 643]. 

Tex.—Acme Brick Co. yv. Turpin, 
(Civ.App.) 22 S.W.(2d) 322; Calfee v. 
Bryant, (Civ.App.) 185 S.W. 323; Ed- 
wards v. Smith, (Civ.App.) 137 S.W. 
1161; Missouri, etc., R. Co. v. Light- 
foot, 106 S.W. 395, 48 Tex.Civ. App. 
120; Ellis v. Littlefield, 93 S.W. 171, 
41 Tex.Civ.App. 318; Rountree v. 
Haynes, (Civ.App.) 73 S.W. 435. 


Wash.—O’Brien v. American Cas- 
ualty Co.) 109 P. 52, 58 Wash. 477. 

18. Fla.—Davis v. Ivey, 112 So. 
264, 93 Fla. 387 [cert den 48 S.Ct. 19, 
275 U.S) 526, 72 L.Ed. 407]. 

Ill.— Western Springs Park Dist. v. 
Lawrence, 175 N.E. 579, 343 Ill. 302; 
Faletti v. Child, 204 IllkApp. 158. 

Ky.—Aud v. McAvoy, 197 S.W. 824, 
177 Ky. 380; Pittsburg, etc., R. Co. v. 
Darlington, 111 S.W. 360, 129 Ky. 266, 
33 Ky.L. 818. 

Minn.—Cohues v. Finholt, 112 N.W. 
12, 101 Minn. 180. 


S.C. Howard y. Kirton, 
397 144° 8;C2 89: 


W.Va. 
West Virginia v. McMurray, 137 S.E. 
530, 103 W.Va. 346; West Virginia 
Pulp & Paper Co. v. Whitmore, 109 
S.E. 722, 89 W.Va. 622. 


19. Gray v. Hammond Lumber Co., 
Cole e wool, coo te, DOL. ts Orso: 


20. See infra § 965. 


21. U.S.—Railway Express Agency 
v. Little, 50 F.(2d) 59, 75 A.L.R. 963; 
Michigan Lubricator Co. v. Ontario 
Cartridge Co., 275 F. 902; Lynch v. 
Darnell, 265 EF. 913 [cert den 41 S.Ct. 
LOS 215. i, U.S. 638, 65 L.Hd. 451]; Brie 
is. Glo? Schleenbaker, 257 F. 667, 168 
CElAL 617 [cert den 40 S.Ct. 18, 250 
U.S. 666, 68 L.Ed. 1197]; West Penn 
Chemical & Mfg. Co. v. Prentice, 236 
HU ESO 150 iC.ClA. 153: 

Ala.—Gary v. Wood, 4 Ala. 296. 

Ark.—American Surety Co. v. Kin- 
near Mfg. Co.,*30 S.W.(2d) 825, 185 
Ark. 953; Iowa City State Bank v. 
Biggadike, 199 S.W. 539, 131 Ark. 514; 
Davis v. Dawson, 194 S.W. 15, 128 Ark. 
640; Southern Woodmen y. Davis, 187 
S.W. 638, 124 Ark. 518. 


Cal.—Price v. Bekins Van & Stor- 
age Co., 176 P. 452, 179 Cal. 326; Mc- 
Kenney v. Ellsworth, 132 P. 75, 165 
@al.326;) Pigeon! v.. Wi.) PR. Puller: & 
Co., 1052 PRP. 9%6; 156: Cal.) 691; Plyler 
v. Pacific, Portland Cement Co., 92. P. 
56, 152 Cal. 125; Lady v. Ruppe, 298 
P. 859, 113 Cal.App. 606; Clark vy. 
United Fruit Distributing Co., 276 P. 
374, 97  Cal.App. 784; Morgan. v. 
Southern Pac. Co., 187 P. 74, 45 Cal. 
App. 229; Mintzer v. City of Rich- 
mond, 150 P. 799, 27 Cal.App. 566; 
Koskela v. Albion Lumber Co., 142 P. 
851, 25 Cal.App. 12; Larsen v. Leon- 
ardt, 96 P. 395, 8 Cal.App. 226. 


Conn.—Whipple v. Fardig, 146 A. 
847, 109 Conn. 460; O’Neil v. Larkin- 
Carey Co:, 137 A. 721, 106 Conn. 153; 
Stuart v. Doyle, 112 A. 653, 95 Conn. 
732; Carlson v. Connecticut Co., Be: 
TNA 646, 95 Conn. 724; Huber v. 1h 
Douglas, Inc., 108 A. 727, 94 Conn. 16h: 
Gilbert v. Selleck, 106 A. 439, 93 Conn. 
412. See Holcomb Co.'viE Clark, 85 A. 
376, 86 Conn. 319 (holding that a ver- 
dict in the form of a finding of the 
ultimate sum due dves not show the 


142 S.E. 
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cludes a finding of every material, necessary, and is- 


jury did not, as was its duty, pass on 
each and every claim of the parties 
and adjudicate thereon). 


Ind.——Harmon vy. Speer, 144 N.E. 
241, 195 Ind. 199; Union Traction Co. 
of Indiana v. Gaunt, 135 N.E. 486, 193 
Ind. 109; Modern Woodmen of Amer- 
ica v. Hall, 130 N.E. 849, 190 Ind. 493; 
Henry v. Claffey, 127 N.I. 198, 128 
N.E. 694, 189 Ind. 609, 14 A.L.R. 360; 
Cleveland, Com Cancer (Stony ev ynn Ons 
Wolf, 128 N.B. 38, 695, 189 Ind. 585; 
Cleveland, C3uGs & St Te IRN eC LAV 
Markle, 114 NE. 440, 119 N.E. , 371, 
187 Ind. 553; Chicago & E. R. Co. v. 
Dinius, 103 N.E. 652, 180 Ind. 596; 
Wright vy. Chicago, ete, R. Co., 66 
N.E. 454, 160 Ind. 583; Morford v. 
Chicago, etc., R. Co., 68 N.E. 857, 158 
Ind. 494; Louisville, etc., R. Co. v. 
Kemper, 53° N.H.. 981,153 Ind. 618; 
Terre Haute, Indianapolis & Wastern 
Traction Co. v. Wallace, (App.) 180 
N.E. 485;. Union City v. Fisher, 173 
N.E. 330, 91 Ind.App. 672; Cason v. 
Megee, 139 N.E. 2938, 79 Ind.App. 627; 
Marion & Bluffton Traction Co. v. 
Landis, 133 N.E. 404, 77 Ind.App. 239; 
Waking v. Cincinnati, I. & W. R. Co., 
125 N.E. 799, 72 Ind.App. 401; Lake 
Hrie & W. R. Co. v. Douglas, 125 N.E. 
474, 71 Ind.App. 567; Metropolitan 
Life Ins. Co. v. Wathen, 124 N.H. 408, 
71 Ind.App. 145; Indianapolis & Cin- 
cinnati Traction Co. v. Hardwick, 123 
N.E. 249, 70 Ind.App. 192; National 
Life Ins. Co. v. Headrick, 112 N.E. 
559, 63 Ind.App. 54; Harker v. Gruhl, 
111. Ns 4575.62) Ind.App. «1773. WwW: 
McMillen & Son v. Hall, 109 N.E. 424, 
59 Ind.App. 545; Eckart v. Marion, 
B. & E. Traction Co., 109 N.E. 224, 
59 Ind.App. 217; First Nat. Bank v. 
Ransford, 104 N.E. 604, 55 Ind.App. 


663; Egan yv. Louisville & S. I. Trac- 
tions Co. 103" NiB.y 10051755. Ind, ptt 
423; Hall v. Grand Lodge, L.,.O; 


of Indiana, 103 N.E. 854, 55 Ind. ik 
324; Cleveland, Cen & St. Li. Ry. 
Co. v. Henson, 102 N.E. 399, 54 Ind. 
App. 349; Indianapolis Southern R. 
Co. v. Wall, 101 N.E. 680, 54 Ind.App. 
3; Chesapeake & O. Ry. Co. of In- 
diana v. Jordan, 114 N.E. 461, 53 Ind. 
App. 865; Henry v. Hack, 100 N.E. 
116, 53 Ind.App. 47; Southern Ry. Co. 
Vv. Ellis, 101 N.E. 105, 53 Ind.App. 34; 
Osborn vy. Adams Brick Co., 99 N.B. 
530, 100 N.B. 472, 52 Ind.App. 175; 
New York, Czv& St. Eee Re (Cour. Reil- 
ley, (96 ONE 628,249.) IndApps 726: 
Cleveland, C., C. & St. Te Rytov. 
Harvey, 90 N.E. 318, 45 Ind.App. 153; 
Mitchell v. Tell City, 83 N.BE. 735, 41 
Ind.App. 294; Union Traction Co. v. 
Vandercook, 69 N.E. 486, 82 Ind.App. 
233; Lauter v. Simpson, 28 N.E. 324, 
2 Ind. App. 293. 


Iowa.—Port Huron Machinery Co. 
Va Chicaro; Moms: nst.n uv. Gor s20n 
N.W. 779, 199 Iowa 295. 


Kan.—Hutson v. Imperial Royalties 
Co., 13 P.(2d) 298, 185 Kan. 718 [aff 
5 P.(2d) 825, 134 ‘Kan, 378, mod and 
motion den 14 P.(2d) 658, 136 Kan. 
176]; Lenox Hall v. Seelye, 190 P. 
737, 107 Kan. 14; Cook v. Leaven- 
worth Terminal Ry. & Bridge Co., 165 
P. 803, 101 Kan. 103 [reh den 166 P. 
498, 101 Kan. 437]; Bank of Com- 
merce of Chanute v. Sams, 152 P. 28, 
96 Kan. 437; Delmore vy. Kansas City 
Hardwood Flooring Co., 133 P. 151, 
90 Kan. 29, 47 L.R.A.N.S. 1220; Mor- 
row v. Bonebrake, 115 B. 585; 84 Kaa, 
724, 34 L.R.A.N.S. 1147; Barrett v. 
Dessy, 9% PEAT8678 Kan. 642. 


Ky.—Henry Clay Fire Ins. Co. v. 


prevailing party ;: 
nothing with respeet. to matters or issues not sub- 


suable fact submitted to the jury in favor of the 


21 but such a verdict establishes 


Grayson County State Bank, 39 S.W. 
(2a) 482, 2389 Ky. 239. 


Mass.—Whitty Mfg. Co. v. Clark, 
180 N.E. 315. 


Minn.—Sonnesyn v. Hawbaker, 148 
N.W. 476, 127 Minn. 15.4 


Mo.—Dement v. McNail, 
S.W.(2d) 831; Dalzell v. Dean Hotel 
Co., 186. S.W.) 41, 193, Mo.App. 3795 
Keeting v. Western Union Tele; graph 
Co., 185 S.W. 1163, 193 Mo.App. 416; 
Chapman vy. Brown, 179 SW. 774, 192 
Mo.App. 78; J. E. Stewart Produce 
Co. v. Gamble-Robinson Commission 
Co., 175 S.W.. 319, 189, Mo.App. (6545 
Milholen v. Meyer, 143 S.W. 540, 161 
Mo.App. 491. 


Mont.—Tripp v. Silver Dyke Min- 
ing Co., 224 P. 272, 70 Mont. 120; Weir 
v. Ryan, 218° P.7.947%75,..68.) Mont. soaers 
Pure Oil Co: v.. Chicago, M..& St-.b: 
Ry Co., 185 sR. 1565 “56 Montz 6Gr 
Maronen v. Anaconda Copper Mining 
Co., 136 P. 968, 48 Mont. 249; City of 
butte v. Mikosowitz, 102 P.. 593, 39 
Mont. 350. 


Neb.—Dore v. Omaha & C. B. St. R. 
Co., 149 N.W. 792, 97 Neb. 250. 


N.Y.—Donemar, Inc., v. Molloy, 169 
N.E. 610, 252 N.Y. 360; Brockport- 
Holley Water Co. v. Brockport, 96 N. 
EH. 745, 203 N.Y. 399; Turner v. Kou- 
wenhoven, 2’ N.E. 637, 100 N.Y. 115; 
Card v. Duryee, 66 N.Y. 651; Wilmes 
v. Fournier, 180 N.Y.S. 860, 111 Misc. 
9 [aff 185 N.Y.S. 958]; Heiferman v. 
Greenhut Cloak Co., 145 N.Y.S. .142, 
83 Misc. 435 [rev 143 N.Y.S. 411, rev 
on other grounds 148 N.Y.S. 1119, 163 
App.Div. 939]; Parmenter v. Fitzpat- 
rick, 14 N.Y.S. 748 [rev on other 
grounds 31 N.E. 1032, 135 N.Y. 190]. 


N.C.—Hooper v. Merchants’ Bank & 
Trust Co., 130 S.E. 49, 190 N.C. 423. 


(App.) 4 


Ohio.—Greer v. Board of Com’rs of. 


Knox County, 169 N.E. 709, 33 Ohio 
App. 539; Brown v. Dusha, 1 Ohio 
App. 232, 35 OhioCir.Ct. 437. 


Okl.—Funderburk v. Stacey, 229 P. 


247, 103 Okl. 25; Kinghan v. Capps, 
229 P. 224, 100 Okl. 269; Sherry v. 
North, 221 P. 497, 94.Okl. 222: Myers 


v. Hubbard, 194 P. 433, 80 Ox. 97; 
Farmers’ State Bank of Ames Vv. Harp, 
153 P. 868, 54 Okl. 326; Walters Nat. 
Bank vy. Bantock, Tew TE T1741 Okie 
153, L.R.A.1915C) 531. 


Or.—Smith v. Chapin, 274 P. 1098, 
128 Or. 529; Agee v. Chapin, 274 P. 
1097, 128 Or, 526; Torrence v. Strong, 
4 Or. 39; Bybee v. Burbank, 2 Or. 295. 


$.C.—Aldrich v. Souenane Ry Cos 
79 S.E, 316, 95 S.C. 42 


Tex.—Meyer & oo v. French, 
(Commun. App.) 288 S.W. 405 [rev (Civ. 
App.) 277 S.W. 1114]; R. B..Georga 
Machinery Co. v. Spearman, COiVe 
App.) 273 S.W. 640; Taylor v. Lafev- 
ers, (Civ.App.) 198 S.W.. 651 [rev on 
other ator (Commn.App.) 221 S. 
W. 957]; Calfee v. Bryant, (Civ.App.) 
185 S.W. 823; Levy v. Dunken Real- 
ty Co., (Civ. App.) 178 S.W. 984, 179 
S.W. 679; Meads v. Meads, (‘Tex.Ciy, 
App.) 178 S.W. 781; Burks v. Burks, 
(Civ.App.) 141 S.W. 3837; Black v. 
Feeney, (Civ.App.) 137 .S.W. 1161; 
Ellis yv. Littlefield, 41 Tex.Civ.App. 
318, 93 S.W. 171. 


Va.—Virginia Ry. & Power Co. v. 
IN, MEd Slack Grocery, Co:, 101 Str Sisk 
126 Va. 685. 

Wyo.—kKoshland v. Weber, 148 P. 
369, 152 P. 167, 28 Wyo. +241. 


See Western Union Telegraph Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mitted to the jury by the instructions of the court?? 
or involved in the pleadings;?* and a verdict for 
less than is alleged or proved by the prevailing party 
cannot be considered as establishing the truth of 
the testimony of his witnesses,’* or the allegations 
of. his pleadings,?° relative to the amount of recov- 
ery. 

[§ 910] d. Conclusiveness. Although a verdict is 
sometimes not considered as binding evidence of the 
facts found by it until after judgment has been 
entered,*° it is a general rule that the verdict of 
the jury, if not set aside in some legal way, is con- 
clusive upon the parties as to the facts found upon 
conflicting and sufficient. evidence," and the court 
will not inquire into them;?® but the verdict is 
~not conclusive as to issues of fact not submitted to 
the jury under the instructions of the court.?° 


[§ 911] e. Particular Verdicts—(1) Consent Ver- 
dict. <A verdict rendered by consent of the parties, 
and which covers the whole scope of the litigation, 
is a verdict binding upon the parties as to the mer- 
its;°° and upon such a verdict it will be assumed 
that everything that could have legally been found 
for the party in whose favor the verdict was taken 
has been so found.?! A verdict by consent is deemed 
at least as favorable to the prevailing party on the 
facts in issue as would be a verdict found on a sub- 
mission ;?? but where there are agreed special find- 
Co., 67 

24. 


v. Scrivener, 57 App.D.C. 120, 18 F. 
(2d) 162 (holding that a general ver- 
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S.E. 281, 110 Va. 769. 
Cerrato v. Miller, 
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ings as well as an agreed verdict the verdict may 
be controlled by the findings.** 


[§ 912] (2) Verdict in Favor of Plaintiff. In ac- 
tions for personal injuries a general verdict for 
plaintiff is deemed to cover compensation for every 
element of damage embraced within the pleadings 
and proof.®* <A verdict for plaintiff, although for a 
nominal or imadequate sum, must be regarded as 
finding for plaintiff upon the issues of liability and 
right of recovery and cannot be considered as in 
legal effect a verdict for defendant.?® Where, in an 
action on a contract, the jury return a verdict for 
plaintiff for less than the contract price this has been 
held to establish a finding that plaintiff did not ful- 
ly perform the contract;*® but there is authority 
to the contrary.**7 A general verdict. for plaintiff 
which does not specify against whom it is found 
will, in a case where relief has been asked against 
several defendants, be construed as a verdict against 
all defendants;** but if the verdict specifies one 
or more defendants, and makes no mention of the 
other defendant or defendants, it will usually be 
construed as a verdict in favor of the defendant or 
defendants not mentioned.?® A verdict for plain- 
tiff, which specifies that it. is based upon one of sey- 
eral counts in the declaration, is in effeet a find- 
ing for defendant upon the other counts not speci- 


verdict becomes conclusive as 
Gemble 
Su: 


the 
51, | against the defeated party.” 


dict for plaintiff upon a count setting 
forth that plaintiff was injured by an 
unidentified employee of defendant, 
pnd a verdict for defendant on a 
count in which the employee is 
named, do not amount to a finding 
that plaintiff was not injured by the 
named employee). 

[a] General verdict for plaintiff 
finds against defendant on issues 
presented by set-off or counterclaim. 
—Ellinghouse v. Hansen Packing Co., 
213 P. 1087, 66 Mont, 444; Cudd v. 
Whippo, (Téx.Civ.App.) 234 S.W. 706; 
Winn Bros. & Baker v. Lipscombe, 103 
S.E. 623, 127 Va. 554. See Browne 
v. Fechner, (Tex.Civ.App.) 159 S.W. 
461 (holding that where in an ac- 
tion on a promissory note defendant 
files a cross action asking for judg- 
ment over against one to whom he 
made payment on the note after its 
transfer to plaintiff, a verdict for 
plaintiff which expresses no finding 
on defendant's cross action cannot by 
implication be considered as finding 
against defendant on his cross ac- 
tion). 

22. Kan.—Reynolds v. National 
Bank of Commerce of Wichita, 178 P. 
605, 104 Kan. 215. 

N.H.—Hoyt v. Tilton, 128 A. 688, 
81 N.H. 477. 

Okl.—Colby v. Dodson, 267 P. 618, 
U1) ORNS. 

Pa.—Malone v. Union Paving Co., 
HOA eo lL s0G ban Lit 


S.D.—Gamble v. Keyes, 
870, 48 S.D. 246. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697. 

{a] Undisputed right not in is- 
sue.—A general verdict against the 
defeated party does not impair, or 
decide against him on, an undis- 
puted right which the prevailing 
party admits in his pleadings. Colby 
v. Dodson, 267 P. 618, 131 Okl. 77. 


23. Lucas v. Gansler, 167 N.E. 23, 
335 Ill. 274 [rev 248 Ill.App. 227]; 
Leterman vy. Charlottesville Lumber 


SiN Wie 


264 Mass. 533. 

[a] Verdict for less than amount 
testified to.—A general verdict for 
plaintiff for one dollar damages is a 
finding that no greater amount was 
shown due, and may be proper al- 
though all witnesses testified to larg- 
er damages. Cerrato v. Miller, 163 
N.E. 251, 264 Mass. 533. 

25. Lady v. Ruppe, 298 P. 859, 113 
Cal.App. 606. 

26. See Evidence § 
ments § 1180. 

27. Ark.—Southern Woodmen v. 
Davis, 187 S.W. 688, 124 Ark. 518. 

Fla.—Town of De Funiak Springs 
v. Perdue, 68 So. 234, 69 Fla. 326. 


931; Judg- 


Ga.—McCrary vy. Perry, 40 Ga. 254. 
Ind.—Chesapeake & O. Ry. Co. of 
Indiana v. Jordan, 114° N.B. 461, 53 


Ind.App. 365. 

Kan.—Kelly v. Central Union Fire 
Ins.=€o., 1165 P. 806, 101 Kan. 91, L. 
RAL wl 08 

N.Y.—Bills v. New York Cent. R. 


Co., 84 N.Y. 53; VanPelt v.. Otter, 32 
N.Y.Super. 202; New York Produce 
Exchange Bank v. Twelfth Ward 


Bank of City of New York, 115 N.Y.S 
998, 62 Misc. 69 [rev on other grounds 
119 N.Y.S. 988, 185 App.Div. 52]. 

Pa.—Thalheimer v. Kirschman, 21 
Pa.Dist. 889. 

Tex.—Weinstein v. Acme Laundry, 
(Civ.App.) 166 S.W. 126. 

W.Va.—Ensign Mfg. Co. v. McGin- 
is, 4 S.B. 782, 30 W.Va. 532. 

2&6. Drummond v. Romme, 
Law 75. 

29. Gamble v. Keyes, 178 N.W. 870, 
43 S.D. 245. 

[a] Reasons for rule.—‘‘As a mat- 
ter of exact law the jury is supposed 
to pass only upon those issues of fact 
submitted to it under the instructions 
of the court. The jury has no right 
to consider any other issue; and it 
is these issues, submitted to the jury 
under the instructions, upon which 


LING Js 


N.E. 2 
AP °" ly. Keyes, 178 N.W. 870, 872, 43 
245. 

30. 
Cox 


Sls 
E008 
v. Lindley, 3 Austr.C.L.R. 


Webster v. Dundee Mortg., etc., 
20 S.E. 310, 93 Gal 278. : 

Hill v. Pine River Bank, 45 N. 
S. A. Joseph & Rickard, Ltd.° 
280. 


32. Sharp v. Whipple, 16 N.Y.Su- 
per. 474. 
33. Sharp v. Whipple, supra. 


384. Brooks v. Rochester R. Co., 50 


N.E. 945, 156 N.Y. 244. 
35. Donnatin v. Union Hardware 


& MetalCo., 175 PW 26,1 Pr S45 ress 
Cal.App. 8; Cincinnati Discount Co. 
v. Asher, 166 P. 476, 101 Kan. 253; 
Greenfield y. Unique Theatre Co., 177 
N.W. 666, 146 Minn. 17; Greer vy. 
Board of Com’rs of Knox County, 169 
N.E. 709, 33 Ohio App. 539. 

36. Meriden Gravure Co. v. Be- 
dell, 251 N.Y.S. 369, 232 App.Div~ 454. 
See Loveland v. Kibbey, 173 P. 976, 


103 Kan. 282 (holding that where de- 
fendant claims the existence of facts 
giving him the right to a reduction 
under the contract, sued upon, a ver- 
dict for plaintiff for an amount less 
than that claimed implies a finding 
that the facts entitling defendant to 
a reduction existed). 


37. Meador v. Northwestern Gas 
& Electric Co., 103 P. 1107, 55 Wash. 
47. 

88. Fairchild vy. Wilson, (Tex.Civ. 


App.) 168 S.W. 409; Springer v. Riley, 
(Tex.Civ.App.) 136 S.W. 577. 

39. Ga.—Turner vy. Shackelford, 
145 S.H. 913, 39 Ga.App. 49. 

Ill.—Wabash. R. Co. v. Humphrey, 
127 Til.App.. 334; Wabash R.° Co vy, 
Keeler, 127 Ill.-App. 265. 

Ky.—Pittsburg, ete., R. Co. v. Dar- 
lington, 111 S.W. 360, 129 Ky. 266, 33 
Ky.L. 818. 


Minn.—Wrabek v. Suchomel, 177 
N.W. 764, Hee Minn. 468. 
BC. Southern Ry. Co., 1£9 


S.E. 844, 161 S.C. 498. 
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tied;*® but a general verdict whieh makes no specifi- 
cation cannot be construed to have been based upon 
only one of two grounds of negligence invoked by 
plaintiff.44 Where the only issue is as to plaintiff’s 
right as to a certain property a verdict that “We, 
the jury, find the right of property to be in the plain- 
tiff,” 1s equivalent to the simple finding of a gen- 
eral verdict in favor of plaintiff.*? 


_ Ambiguity as to amount of recovery. Where be- 
cause of ambiguity in the verdict it is doubtful 
which of two sums was intended to be awarded as 
damages it will be presumed that the lesser amount 
was the one intended.** 


[§ 913] (8) Verdict in Favor of Defendant.** 
In a case where defendant has set up a counter- 
claim, the prima facie meaning of a general ver- 
dict for defendant, is that defendant’s counter- 
claim equally offsets plaintiff’s claim;*® and the 
same construction is given to a verdict which con- 
tains one finding in favor of defendant in the main 
action and another finding in favor of the original 
plaintiff or defendant on the counterclaim.t® If 
defendant’s counterclaim is for an amount in excess 


40. Grinestaff v. New York Central 
ROR, 253 Tl App. 589; Humphreys, v. 
Bast St. Louis & Suburban Ry. Co., 
253 Ill.App. 450; Moore v. St. Joseph 
SoG La y22COs, 186.5. Wi L035, 268 
Mo. 31 fafi 37 S.Ct. 278, 243 U.S) 321, 
61 L.Ed. 741]. 

41. Lo Galbo v. Columbia Casual- 
typ (Or, 255 aN Ye5.5 02,234. App, Div. 


Wes. 


Ala.—Reed v. 


(2d) 826. 


TRIAL 


new trial see New Trial §§ 89-128. 


Consolidated Rendering 
7. New Haven Hotel Co., i 


i. Hammel 
Goods Co., 111 So. 237, 215 Ala, 494. 


Ariz._——Brooks vy. 


[§§ 912-914 


of plaintiff’s claim a verdict for defendant for a 
certain sum is a finding that defendant’s claim ex- 
ceeds plaintiff’s by that sum.*7 It has been held 
that if there is a verdict for plaintiff on his claim 
a verdict for defendant for nominal damages on his 
counterclaim may be regarded as in effect a finding 
for plaintiff on the counterclaim.** Where there 
is admittedly a certain sum due plaintiff a verdict 
‘in favor of the defendant” will be construed as 
denying recoyery only as to the excess over the 
amount admitted to be due;*® and if a plea of 
set-off contains an admission of liability on the 
main cause of action a verdict, which is limited 
to a finding for defendant on his set-off, will be 
considered as, in legal effect, a finding for plaintiff 
on his eause of action and for defendant upon his 
counterclaim.°° 


[§ 914] 16. Evidence Affecting Verdict*®1—a, 
Affidavits and Testimony of Jurors To Sustain, Im- 
peach, or Explain. Jurors will not be heard to im- 
peach a verdict duly rendered by them and re- 
corded, and their affidavits introduced for such 
purpose will be disregarded.** Thus jurors cannot 


cook Mfg. Co., 24 N.H. 437. 
N.J.—Henry R. Isenberg Co. v. 
Kent, 147 A. 815, 7 N.J.Misc. 1089: 
N.C.—Newton v. Brassfield, 152 S. 
E. 499, 198 N.C. 536; Coxe v. Single- 
ton, 51° S.HY 1019, 139 «N: Gs 36ue ' 
N.D.—State v. Forrester, 103 N.W. 
625, 14 N:D. 335. 


300 F 
Dry 


MeDevitt, 11. P. 


510. 

42. General Motors Acceptance 
Corporation v. Judge of Circuit Court, 
HBleventh Judicial Circuit in and for 
Dade County, (Fla.) 136 So. 621. 

43. Chicago, etc., R. Co. v. Finnan, 
84 Ill. App. 383. 

44. Verdict against one of several 
defendants as verdict in favor of oth- 
ers see supra § 912. 

45. Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties v. Lynch, 162 A. 157, 308 Pa. 23; 


Godefroy v. Reilly, 250 P. 59, 140 
Wash. 659. 
{a] If counterclaim is for less 


than claimed by plaintiff a general 
verdict for defendant, which allows 
him no damages in a case where he 
has also interposed a defense, will 
be construed as a finding against 
defendant on his counterclaim. J. 
Leon Wood & Co. v. Aronberg, 110 S. 
BH. 351,132) Va., 126. 

46. Sledge & Norfleet Co. v. Mann, 
266 S.W. 264, 166 Ark. 358. See Rohrs 
v. Rohrs, 130 N.Y.S. 1093, 72 Misc. 
108 (holding that a verdict “for de- 
fendant and a verdict for plaintiff on 
defendant’s counterclaim” is a gen- 
eral finding for defendant as to plain- 
tiff's cause of action but a disallow- 
ance of defendant’s counterclaim). 

47. West Virginia Pulp & Paper 
Co. v. Whitmore, 109 S.E. 722, 89 W. 
Va. 622. 

48. Union House Furnishing Co. v. 
McGrath, (Mo.App.) 39 S.W.(2d) 445. 

49. .Stagg v. Broadway Garage Co., 
286 P. 415, 87 Mont. 254. 

50. May Hosiery Mills v. Munford 
Cotton Mills, 87 So. 674, 205 Ala. 27. 

51. Affidavits of jurors as 
grounds for new trial see New Trial 
§§ 370-3386. 

Misconduct of jurors as ground for 


Colo.—Ft. Lyons Canal Co. v. Far- 
nan, 109 P. 861, 48 Colo. 414. 


Ga.—Cable Co. v. Walker, 56 S.E. 
108, 127 Ga. 65; Redfearn v. Thomp- 
son, 73 S.H. 949, 10 Ga.App. 550. 


Ill.—Klofski v. Railroad Supply 
Co., 85 N.E. 274, 235 Ill. 146; Wyckoff 
Ve Chicazoy Citys Re (Con nson Nes oak, 
234 Ill. 613; Chicago v. Saldman, 80 
N.E. 349, 225 Ill. 625; Weifenbach v. 
White City Const. Co., 201 Ill.App. 
521; McCarthy v. Spring Valley Coal 
Co., 149 TllL.App. 275 [aff'90 N:E. 372, 
243 Ill. 185]. 


Ind.—Spannuth vy. Cleveland, C., C. 
& St. L. Ry. Co., 148 N.E. 410, 196 Ind. 
379; Waltz v. Noble, 123 N.E. 218, 73 
Ind.App. 608. 

Kan.—Ohlson v. Central Kansas 
Power Co., 182 P: 393, 105 Kan, 252. 


Ky.—Waitman vy. Marksberry, 254 
S.W. 432, 200 Ky. 1; Rager v. Louis- 
Wille & Na Re tCOs liad pave lib peeeborg 
Ky. 811, 139 Ky. 760; Eversole v. 
White, 65 S.W. 442, 112 Ky. 1938, 23 
Ky.L. 1435; Shacklett v. Henderson 
County Sav. Bank,. 100 S.W. 241, 30 
Ky. L./ 1128: ; 


Mich.—Spencer vy. Johnson, 151 N. 
W. 684, 185 Mich. 85. 


Minn.—In re Hurlbut’s Estate, 148 
N.W. 51, 126 Minn. 180; Holland v. 
Sheehan, 119 N.W. 217, 106 Minn. 545. 

Miss.—Morris v. Robinson Bros. 
Motor Co., 110 So. 688, 144 Miss. 861. 


Mo.—Ingram vy. Poston, (App.) 260 
S.W. 773; Milbourne v. Robison, 110 
S.W. 598, 1382 Mo.App. 198; Leahy v. 
Tesson, 83 S.W. 781, 108 Mo.App. 872. 

Mont.—Spencer v. Spencer, 79 P. 
320, 31 Mont. 631. 

N.H.—Blodgett v. Park, 84 A. 42, 
76 N.H. 485, Ann.Cas.19138B 853; Cur- 
tis v. Laconia Car Co. Works, 67 A. 
220, 74 N.H. 600; Winslow v. Smith, 
65 A. 108, 74 N.H. 65; Nichols v. Sun- 
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Ohio.—Marmorstein v. Schuck, 163 
N.E. 218, 29 Ohio App. 145. 


Okl.—OkKlahoma City v. 
LS Ge eS all hl Oe OK Mee tela 
Stephens, 155 P. 585, 55 Okl. 568; St. 
Louis & 8S. F. R. Co. v. Brown, 144 P. 
1075, 45 Okl. 143 [aff 36 S.Ct. 602, 241 
U.S. 2238, 60 L.Ed: 966]. 


Or.—Schmalz vy. Arnwine, 246 P. 
718, 118 Or. 300; Hinkel v. Oregon 
Chair Co., 156. P. 438,_ 157) Psonic 
Or. 404; Underwood v. French, 6 Or. 
66, 25 Am.R. 500. 

Tex.—Telles v. Esparza, (Civ.App.) 
14 S.W.(2d) 304; Heard v. Heard, 
(Civ.App.) 272 S.W. 501; Willingham 
v. Brown, (Civ.App.) 163 S.W. 107; 
St. Louis Southwestern Ry. Co. of 
Texas vy. Gentry, (Civ.App.) 98 S.W. 
226; St. Louis Southwestern R. Co. 
v. Gentry, (Civ.App.) 98 S.W. 226; 
Flynt v. Taylor, (Civ.App.) 91 S.W. 
864 [rev on other grounds 93 S.W. 
423, 100 Tex. 60]; Galloway v. Floyd, 
81 S.W. 805, 36 Tex.Civ.App. 379; Den- 
nis v. Neal, (Civ.App.) 71 S.W. 387; 
Moore v. Missouri, ete., R. Co., 69 S. 
W. 997, 30 Tex.Civ.App. 266. 


Utah.—Ogden, L. & I. Ry. Co. vy. 
Jones, 168 P. 548, 51 Utah 62; Grow v. 
Oregon Short Line R. Co., 150 P. 970, 
47 Utah 26. 

Vt.-_Marcy vy. Parker, 62 A. 19, 78 
Withee: . 

Wash.—Purdy v. Sherman, 133 P. 
440, 74 Wash. 309. 

Wis.—Gallaway v. Massee, 113 N. 
W. 1098, 1338 Wis. 688; Butteris v. 
Mifflin, etc., Min. Co., 113 N.W. 642, 
133 Wis. 348. wet” 

N.B.—Gregg v. Grant, 46 N.B. 138. 


[a] Ilustration.—The jury may 
not impeach their own verdict by af- 
fidavit or testimony to the effect that 
some jurors were misled or over- 
reached by arguments of other jurors. 
Heard v. Heard, (Tex.Civ.App.) 272 


Stewart, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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impeach their verdict by affidavits or testimony that 
the verdict was the result of misapprehension,®* or 
mistake of fact,°>* or was arrived at by lot, or by 
disclose the 
petency or misconduct of théir fellow jurors,®® or to 
show what improper methods they employed to ar- 
rive at the vVerdict,®? or what items were allowed or 
disallowed in computing the amount of the verdict,*® 
or that they did not understand the effect of their 
verdict,°® or that, had the juror known of certain 
evidence, he would not have rendered the same 


averaging" estimates, 5® or to 


S.W. 501. 


[b] Correcting court’s minutes.— 
A verdict for defendant which the 
record showed was legally arrived at, 
received, and filed could not be set 
aside on motion, based on affidavits of 
jurors, by an order of the court under 
the guise of “‘correcting its minutes.” 
Currey v. Butte Electric Ry. Co., 199 
P. 243, 60 Mont. 146. 

{c] Construction of instruction.— 
Affidavit of a juror to impeach the 
verdict as to how an instruction had 
been understood by the jury is not 
admissible. Kansas Milling Co. v. 
Edwards, 197 P. 1113, 108 Kan. 616, 


109 Kan. 194. 
[ad] In Idaho, under Rev. St. 
4439, providing that the affidavit of 


a juror cannot be received to impeach 
his verdict, except that the verdict 
was obtained by resort to chance, it 
has been held that affidavits of jurors 
were not admissible to show use of 
intoxicating liquors by the jurors 
during the trial. Bernier v. Ander- 
son, 70 P. 1027, 8 Idaho 675. 


[e] Im Iowa (1) the rule has been 
announced to be ‘that affidavits of 
jurors may be received for the pur- 
pose of avoiding a verdict, to show 
any matter occurring during the trial 
or in the jury room, which does not 
essentially inhere in the verdict it- 
self, as that a juror was improperly 
approached by a party, his agent, or 
attorney; that witnesses or others 
conversed as to the facts or merits 
of the cause, out of court and in the 
presence of jurors; that the verdict 
was determined by aggregation and 
average or by lot, or game of chance 
or other artifice or improper manner; 
but that such affidavit to avoid the 
verdict may not be received to show 
any matter which does essentially 
inhere in the verdict itself, as that 
the juror did not assent to the ver- 
dict; that he misunderstood the in- 
structions of the court; the state- 
ments of the witnesses or the plead- 
ings in the case; that he was unduly 
influenced by the statements or oth- 
erwiso of his fellow jurors, or mis- 
taken in his calculations or judgment, 
or other matter resting alone in the 
juror’s breast.’”’ Wright v. Illinois & 
Mississippi Telegraph Co., 20 Iowa 
195, 210. (2) Thus it has been held 
that a verdict was not subject to 
impeachment by an affidavit of a ju- 
ror that the jury were kept out so 
long for an agreement that he was 
physically unable to stand further 
deliberation and agreed on the verdict 
against his judgment (Jones v. Lor- 
ack, 156 N.W. 373, 176 Iowa 489), (3) 
or, that the jury misunderstood the 
law, or considered matters in evi- 
dence in a manner not justified by the 
instructions (Porter v. Whitlock, 120 
N.W. 649, 142 Iowa 66), (4) or that 
the jury violated the instructions 
(Wright v. Dudgeon, 116 N.W. 598, 138 
Iowa 510). 

[f] In Virginia (1) affidavits of 
jurors are not generally admissible to 
impeach their own verdict (Litz v. 
Harman, 144 S.E. 477, 151 Va. 363); 
Washington Luna Park Co. v. Good- 
rich, 66 S.E. 977, 110 Va. 692) (2) but 


TRIAL 


incom- 


biguity,°* or, 


verdict.®* 


this rule does not prohibit the proof, 
by affidavits, of an unauthorized view 
or other improper conduct of jurors 
outside the jury room, which is com- 
municated to the other jurors without 
the knowledge of the parties, and for 
the purpose of influencing their con- 
duct (Litz v. Harman, supra). 

53. lIowa.—Porter v. Whitlock, 120 
N.W. 649, 142 Iowa 66. 


Kan.—Karner y. Kansas City El- 
evated R. Co., 109 P. 676, 82 Kan. 842. 

Minn.—Holland vy. Sheehan, 119 N. 
W. 217, 106 Minn. 545. 

Mo.—New York Store Mercantile 
Co. v. Chapman, 89 Mo.App. 554.. 

N.Y.—Murray v. New York L. Ins. 
Co., 96 N.Y. 614, 48 Am.R. 658. 

54. Crosby v. Stevens, (Tex.Civ. 
App.) 184 S.W. 705. 

55. U.S.—Consolidated Rendering 
Co. v. New Haven Hotel Co., 200 F. 
627 = Snelton sv. Southern ity (€o,, 
255 Be 182: 

Ark.—Chess & wWymond Co. v. Wal- 
lis, 203 S.W. 274, 134 Ark. 136. 

Ill.—Roy v. Goings, 112 Il]. 656. 

Minn.—St. Martin v. Desnoyer, 
Am.D. 494, 1 Minn. 156. 

Nev.—Southern Nevada Gold, 


61 


etc., 


‘Min. Co. v. Holmes Min. Co., 73 P. 759, 


27 Nev. 107, 103 Am.S.R. 759 
Okl.—Glockner y. sAcope 
142, 40 Okl. 641. 
Or.—Forrest v. 
125, ‘Ori 2 251; 
ington R. & Nav. Co., 


the Lee 


Turlay, 266 P. 229, 
Spain v. Oregon-Wash- 
P58, ob. 400, 18 


Or. 355, Ann.Cas.1917E 1104. 
Tex.—Missouri, ete, R. Co. v. 
Hawk, 30 Tex.Civ.App. 142, 69 S.W. 
1037. 
Wis.—Gallaway v. Massee, 113 N. 
W. 1098, 1383 Wis. 638. 
Wyo.—Pullman Co. y. Finley, 125 


P. 380, 20 Wyo. 456. 

Eng.—Owen v. Warburton, 1 B.&P. 
N.R. 326, 127 Reprint 489. 

See Waitman v. Marksberry, 254 S. 
W. 432, 200 Ky. 1 (recognizing the 
rule). 

Contra Wright v. Illinois & Missis- 
sippi Telegraph Co., 20 Iowa 195. 

[a] Leading case.—Owen v. War- 
burton, 1 B.&P.N.R. 326, 127 Reprint 
489 (so declared in Consolidated Ren- 
derins Co. v. New Haven Hotel Co., 
300 F. 627, 628). 

[b] Jury of inquest.—Evidence of 
a member of a jury selected to deter- 
mine damages for land taken for pub- 
lic purposes is not admissible to show 
that the verdict is a quotient verdict. 


Wixom v. Bixby, 86 N.W. 1001, 127 
Mich. 479. 
56. Bryan v. Moncrief Furnace Co., 


142 S.E. 700, 38 Ga.App. 107 [rev on 
other grounds 149 S.E. 198, 168 Ga. 
825, conformed to 149 S.E. 424, 40 Ga. 
App. 239]. 

57. Higgins v. Los Angeles Gas & 
Electric’ Co., 115) P.°313, 159 Cal. 651, 
34 L.R.A.N.S. 717; Baxter v. Beck- 
with, 137 P:' 901,°25 Colo App. 322; 
Soens vy. Chicago, Wilmington & Ver- 
milion Coal Co., 160 Ill.App. 467. 
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verdict,®° or that improper matters were consid- 
ered by the jury.®! 
missible to show that the verdict, as received and 
entered of record, by reason of a mistake does not 
embody the true "finding of the jury,®? or to cor- 
rect an erroneous statement of the verdict to the 
court or entry by its clerk,®* or to remove an am- 
where 
without specifying the amount of the recovery, to 
show what they intended to be understood as their 
Jurors are competent witnesses for the 


But affidavits of jurors are ad- 


a sealed verdict is returned 


53. 
649, 


Palmer vy. Parmele, 175 N.W. 
104 Neb. 30; State v. Olson, 223 
N.W. 449, 198 Wis. 197. 


59. Reiff v. Interstate Business 
Men’s Acc. Ass’n of Des Moines, Iowa, 
192 S.W. 216, 127 Ark. 254. 


60. Texas Employers’ Ins. Ass’n v. 
Eubanks, (Tex.Civ.App.) 294 S.W. 905. 

61. Weil v. Stone, 69 N.E. 698, 33 
Ind.App. 112, 104 Am.S.R. 243; Irvirte 
v. Greenway, 295 S.W. 445, 220 Ky. 
388. 

la] Tllustration.—Testimony of a 
juror that another member argued for 
a verdict on a newspaper account of 
former disposition is inadmissible to 
impeach the verdict. Irvine v. Green- 
way, 235 S.W. 445, 220 Ky. 388. 

62. Ind.—Town of Hobart v. Cas- 
bon, 142 N.E. 138, 81 Ind.App. 24. 


Iowa.—P. M. Lattner Mfg. Co. v. 
Higgins, 195 N.W. 746, 196 Iowa 920; 
Carlson v. Adix, 123 N.W. 321, 144 
Iowa 653, Ann.Cas.1912A 1204. 

Ky.—Youtsey Bros. vy. Darlington, 
25 S.W.(2d) 44, 233 Ky. 112. 

N.Y.—Wirt v. Reid, 123 N.Y.S. 706, 
138 App.Div. 760. 

N.C.—McCabe Lumber Co. v. Beau- 
fort County Lumber Co., 121 S.E, 755, 
Ll Biiy INE Cra al aes 

Ohio.—Wertz v. Cincinnati, 
Co., 11 OhioDec. (Reprint) 872, 
Cine.L.Bul. 280. 

[a] Thus the affidavits of the ju- 
rors may be received to show that, 
after they agreed upon a verdict, the 
foreman made a mistake in reducing 
it to form so that the verdict, as un- 
derstood by the court, was opposite 
to that actually agreed on by the jury. 
Carlson vy. Adix, 123 N.W. 321, 144 
Iowa 658, Ann.Cas.1912A 1204. 

63. Idaho.—Drainage Dist. No. 2 
of Canyon County v. Extension Ditch 
Co., 182 P. 847, 32 Idaho 314. 


Ind.—McGlone v. Hauger, 104 N.E. 
116, 56 Ind.App. 248. 


Iowa.—Carlson v, Adix, 123 N.W. 
321, 144 Iowa 653, Ann.Cas.1912A 1204. 

N.J.—Peters v. Fogarty, 26 A. 855, 
55 N.J.Law 386. 

N.Y.—Dalrymple v. Williams, 63 N. 
Yo 361; 20° Am uR! 15443 “‘Day.ton =v. 
Church, 7 Abb.N.Cas, 367. 


But see Chevallier v. Dyas, 28 La. 
Ann. 359 (holding a refusal of the 
judge to permit the jury to prove that 
their verdict was really for plaintiff, 
and that the word ‘‘defendant’ was 
written in the verdict through error 
instead of “plaintiff,” was proper). 


64. Brickell v. Fleming, (Mo.) 281 
S.W. 951; Hays v. Hogan, 200 S.W. 
286, 273 Mo. 1, L.R.A.1918C. 715, Ann. 
Cas.1918E 1127; Hubbard v. Brady- 
Hamilton Stevedores, 273 P. 702, 128 
Or. 165. But see Romans vy. MecGin- 
nis, 160 S.W. 928, 156 Ky. 205 (hold- 
ing that it was error to receive an 
affidavit of a juror to show the inten- 
tion of the jury in returning the ver- 
dict, and if the verdict is ambiguous, 
it should be corrected by motion be- 
fore the jury are discharged). 


65. Hodgkins v. Mead, 5 N.Y.S. 


etek: 
30 
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proof of extrancous facts which may have influenced 
example, coercion on the 
matters whieh took place 
bub what took place while the 
jury were kept in the eustody of the officer of the 
count for the purpose of deliberation is not matter 
Affidavits or evidence of jurors 
aro admissible when made in support of7° or to ex- 
plain a verdiet, as, for instanee, by showing wheth- 
or interest was computed on plaintiff's claim.*! 


their eonduet,’® as, for 
part of the bailiff," or 
outside the eorurt,!§ 


outside of court.” 


Verdict defective on its face. 


438, 16 N,Y.Civ.Proe. 4384 [aff 23 N.B. 
DOO) PLES iN: Mae LOG LO WNidnGlVaibroGs 
918], 

66. Alabama Fuel & Iron Co, v. 
Riee, 66 So. 402, 187 Ala. 458. 

67. AlaAbama Fuel & Iron Co. v. 
Riee, supra, 

68. In re Hurlbut’s Mstate, 
W, 51, 126 Minn, 180, 

69. In re Hurlbut's Wstate, supra. 

70, Ala.—Reed v. L. Hammel Dry 
Goode Co., 111 So. 287, 215 Ala. 494; 
Rirmingham R,., ete., Co. vy. Clemons, 
87 So. 925, 142 Ala. 160. 

Ind.—Spannuth y. Cleveland, C., C. 
& 8S. L. Ry. Co, 148 N.H. 410, 196 Ind. 
879; Layman v. Graybill, 14 Ind. 166. 

Towa.—Douglass v. Agne, 99 N.W. 
h50, 125 Towa 67; Davis v. Huber Mfg. 
Co,, 08 N.W, 78, 119 Iowa 656. 

Mass.—Hix v. Drury, 5 Pick. 296. 

Or.—Grammer vy. Wiggins-Meyer §S. 
S, Go,, 270 P. 769, 126 Or. 694, 

V1. Swails v. Cissna, 17 N.W. 389, 
61 Towa. 698. 

72. Cady-Ivison Shoe Co. v. Chico- 
wicy, 24 OhioCir.Ct.N.S. 53. 

73. Cady-Ivison Shoe Co, v. Chico- 
Wies, Supra. 

74, Ulmer v. Pistole, 76 So, 622, 115 
Misa, 485, 

75. Green v. Bliss, 12 How.Pr. (N. 
Y.) 428. 

76. Pekin v. Winkel, 77 Ill. 56. 

77, Kilofski v. Railroad Supply Co., 
RH N.W. 274, 2856 Ill. 146; Blodgett v. 
Park, 84 A. 42, 76 N.H. 435, Ann.Cas. 
19138B 858, 

78. Cohen v. Dubose, 5 8.C.Eq. 102, 
14 Am.D. 709. 

79. Ark.—Sledge & Norfleet Co. v. 
Mann, 266 S.W. 264, 166 Ark, 38658; 
Newhouse Mill & Lumber Co. v. Kel- 


148 N. 


ler, gs S.W. 865, 103 Ark. 588 [cit 
Gye}, 
GCal—Asebez v. Bliss, 172 P. 5965, 


178 Gal, 187; Benson v. Southern Pac. 
Go, 171). 948, 177 Cal. 777; Algier 
v. The Maria, 14 Cal. 167. 
Mla——General Motors Acceptance 
Corporation v. Judge of Circuit Court, 


Wleventh Judicial Cirenit in and for | 


Dade County, 136 So, 621. 
Ga.-—Little v. Rogers, 24 S.K. 

99 Ga. 95; Dalton v. Drake, 75 

115; Wvans v. Rogers, 1 Ga, 463. 
Til.—Davis v. People, 59 Ill. 199. 


Towa.—-MeGregor vy, Armill, 2 Iowa 


— 


856, 
Ga, 


A verdiet evine- 
ing on its faee a misunderstanding on the part of the 
jury is self-impeached,’? and it is permissible to 
let in the testimony of the jurors themselves in 
confirmation of their misunderstanding. 


Less than unanimous jury required. Where, un- 
der statutory or constitutional provision, a verdict 
may be returned by less than a unanimous vote of 
the jury, the verdiet cannot be impeached by any 
one of the twelve jurors on the jury.74 
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Persons. 


waived. 


2 


ture, ® 


30. 


Mo.—Berkson v. Kansas City Cable 
R. Co., 45 S.W. 1119, 144 Mo. 211; Mil- 
burn v. Robison, 110 S.W. 598, 132 
Mo.App. 198. 


Neb.— McGrew Mach. Co. v. One 
Spring Alarm Clock Co., 245 N.W. 263; 
Brumback v. German Nat. Bank, 65 
N.W. 198, 46 Neb. 540; Roggenkamp 
v. Hargreaves, 58 N.W. 162, 39 Neb. 
540; Whiting v. Carpenter, 93 N.W. 
926, 4 Neb. (Unoff.) 342; Parsons 
Band Cutter, ete., Co. v. Gadeke, 95 
N.W. 850, 1 Neb. (Unoff.) 605. 


N.Y.—Brigg v. Hilton, 3 N.E. 51, 
99 N.Y. 517, 52 Am.R. 63 [aff 11 Daly 
335]; Soria v. Davidson, 53 N.Y.Su- 
per. 52, 9 N.Y.Civ.Proc. 23; Rosenthal 
v. Standard Oil Co. of New York, 192 
N.Y.S. 8338, 118 Misc. 249. 


Okl.—Williams & Miller Gin Co. v. 
Baker Cotton Oil Co., 285 P. 185, 108 


Okl. 127; Jabara vy. Elbinger Shoe 
Mfg. Co., 224 P. 333, 98 Okl. 85; Rai- 
ble v. Yawman, 220 P. 463, 93 Okl. 


168. 


Or.—-Schumacher v. Moffitt, 142 P. 
BOS, CL BOI co. 


8.C.—McAlister vy. Thomas & How- 
STA COnP LOS eS ib 94. 16m SCS 10) 
Bethea v. Western Union Telegraph 
GO, Si Siemon o.0 UO. @em as bs 


Utah.—Jones v. McQueen, 45 P. 202, 
18 Utah 178. 


Wash.—Mounts v. Goranson, 69 P. 
740, 29 Wash.* 261. 


fa] If verdict is for more than au- 
thorized, the attention of the trial 
court should be promptly called to it. 
Renfrew v. Goodfellow, 141 S.W. 1153, 
162 Mo.App. 333. 

80. Pease v. Whitney, 4 Mass. 507. 

81. Colo.—Cowell Vv. Colorado 
Springs Co., 3 Colo. 82 [aff 100 U.S. 
56, 25 L.HWd. 547]. 

Conn.—Goodale v. Rohan, 
76 Conn. 680. 

D.C.—Capital Traction Co. v. Lyon, 
57 App.D.C. 396, 24 F.(2d) 262. 

Fla.—Davis v. Ivey, 112 So. 264, 93 
Fla. 387 [cert den 48 S.Ct. 19, 275 U. 
S. 526, 72 L.Ed. 407]; Marianna Mfg. 
Co. v. Boone, 45 So. 754, 55 Fla. 289. 

Ind.—Thomas v. Felt, 52 N.E. 171, 
21 Ind.App. 265. 

Bea Pha ene v. Majors, 


58 A. 4, 


9 Kan. 


Ky.—Aud v. McAvoy, 197 S.W. 824, 
177 Ky. 380; Walter v. Louisville 
Ry. Co., 150 S.W. 824, 150 Ky. 652, 


4 
t 
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[$§ 914-916 


[§ 915] b. Affidavits and Testimony of Third 
Affidavits of officers in charge of the jury 
which show the violation on their part of their 
sworn duties,?® or affidavits of third parties on in- 
formation and belief that a verdict was arrived at 
by chance, the verdict having been affirmed by each 
juror on poll,*® or affidavits of others setting forth 
the hearsay statements of jurors,’? are not sufficient 
to overcome the verdict. 
sible to show a mistake in the verdict of a jury.** 


[§ 916] 17. Objections and Exceptions—a. Right 
and Time To Object; Grounds. Objection to irregu- 
larity or informality in a verdict must be taken at 
its rendition,’® at the term at which the verdict 
is returned,®® and before the. jury are discharged,** 
otherwise the objection will be deemed to have been 
For example, a failure to object at the 
time of rendition of a verdict to the want of signa- 
or an improper signature,°* or the addi- 
tion of interest to the amount of the verdict,** or 


Parol evidence is admis- 


43 L.R.A.N.S. 126, Ann.Cas.1914D 441. 

Okl.—Crisp v. Gillespey, 151 P. 196, 
50 Ok]. 541; Kuhl v. Supreme Lodge 
S: Kewe& Lz, 89. P..1126538 OKI 3835 
entane v. Thistle, 49 P. 1003, 5 Okl. 
517. 

S.C.—Rhodes vy. Southern Ry. Co., 
137 S:B.. 434, 139 S.C. 139. 


Wyo.—Innes v. Hay, 203 P. 1091, 
28 Wyo. 274. 


[a] In replevin (1) the objection 
to a verdict in solido, in that it Goes 
not value separately each article, may 
be waived, and is waived unless made 
before the discharge of the jury. 
Neal v. Cole, 223 S.W. 18, 144 Ark. 
547. (2) Where the only issue was 
plaintiff's ownership and the jury 
found against him, awarding the 
property to defendant, objections that 
the verdict did not fix the value are 
not timely when not raised until sev- 
eral days thereafter in the motion for 
new trial. Crisp v. Gillespey, 151 P. 
196, 50 Okl. 541. 


[b] Action of claim and delivery. 
—Where the verdict in an action of 
claim and delivery fails to award the 
property alleged to be in defendant’s 


possession, he should move to have 


the jury make a more complete ver- 
dict, and he cannot wait until the jury 
are dismissed, and then avail him- 
self of the error. Gambrell v. Gam- 
brell, 113 S.W. 885, 180 Ky. 714. 


82. U.S.—Northern Pac. R. Co. v. 
Urlin,. 15 S.Ct. 840, 2158 U.S. 271,89 
L.Ed. 977. 

Ark.—Hodges v. 
92, 102 Ark. 200. 

Conn.—McCaskey Register Co. vy. 
Keena, 71 A. 898, 81 Conn. 656. 

NY i ste v. Bliss, 12 How.Pr. 

Tex.—Dunlap v. Raywood Rice Ca- 
nal, ete, Co., 95°S.W. 43, 43 Tex.Civ. 
App. 269. 

83. Ga.—Malony v. Harkey, 
Dec: Pt. IT, 159. 

Idaho.—Keim y. Gilmore & P. R. 
Co.,; 181 P. 656,. 23 Idaho 511. 

Ky.—Old 76 Distillery. Co. v. Mor- 
ris, 28 S.W.(2d) 474, 234 Ky. 389. 

Okl.—Harris v. Hart, 151 P. 1038, 
49 Okl. 1438. 

Tex.—Barker v. Ash, (Civ.App.) 194 
S.W. 465; Quanah, A. & P. Ry. Co. v. 
R. D. Jones Lumber Co., (Civ.App.) 
178 S.W. 858. 


84. Rheinfeldt v. Dahlman, 43 N. 


Bayley, 143 S.W. 


Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


§ 916] 


error in the amount of a verdict in regard to inter- 
est,*® or return of a general verdict when a special 
verdict is requested,*®® or rendition of separate ver- 
dicts as to defendants,** or a general verdict on 
separate causes of action,*® or the irregularity in 
recording a verdict before it is announced,®® is 
deemed a waiver of the irregularity. A failure to 
object to a verdict which does not dispose of all 
issues. as to all the parties is a waiver of the de- 
fect.°° Under some circumstances a failure to ob- 
ject to the absence of the jury when a sealed ver- 
dict is opened is a waiver of the right to poll the 
jury.°t The objection of irregularity should be 
taken by motion to set aside on that ground,®? and 
comes too late upon a motion for a new trial,®* or on 
appeal.®* A party who is not injured thereby can- 
not complain of the uncertainty of the verdict or 
of defects therein;®® but there is authority hold- 
ing that plaintiff can complain of a verdict grant- 
ing an insufficient recovery, unwarranted by any 
theory of the case.°® Where, under the charge, 
no recovery was authorized against each of several 
defendants, save for their own negligence, one de- 
fendant cannot complain of a finding in favor of 
a codefendant.®? 

Form of verdict given by judge. Objections to 
the form of verdict furnished the jury must be inter- 
posed at the time.®® 


Apportionment of damages. Where plaintiff ac- 
quiesces in a verdict which improperly apportions 
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the amount for which each joint tort-feasor is lable 
instead of finding one amount against both defend- 
ants,®® he cannot complain that satisfaction of a 
judgment entered thereon against one defendant 
satisfies the judgment against the other. 


Improper joint verdict. A failure to object to 
an improper joint verdict for damages against de- 
fendants severally liable does not waive the error,” 
but it has been held that, in an action to recover 
land, where persons whose possessions are separate 
are joined as defendants, a failure to object to a 
joint verdict waives the error.’ 


Objections to separation of jury. A failure to 
object to an improper assembly of the jury to make 
an amendment in the verdict waives the error.* Ob- 
jections that the jury have separated after submis- 
sion of the cause to them and before reaching a 
verdict must be made at the first opportunity.® 


Invalid verdict. Failure to object to an invalid 
verdict will not preclude a party from subsequent- 
ly attacking it. A failure to poll the jury is not 
a waiver of the defect in a verdict showing on its 
face that the required number of jurors did not 
assent thereto.? s 


Failure to object to evidence of jurors. The 
proposition that the evidence of a juror will not 
be received to impeach his verdict is founded on 
the assumption that the opposing party objected to 
its introduction.’ If the evidence of a juror is per- 


Y.S. 281, 19 Misc. 162. 

85. Nichols, etc., Co. v. Steinkraus, 
149 N.W. 23, 83 Neb. 1 

86. Livingston v. Taylor, 
694, 132 Ga. 1. 

87. Olmsted v. Noll, 117 N.W. 102, 
82 Neb. 147. 


63 S.E. 


88. Stakis v. Dimitroff, 6 P.(2d) 
1053, 154 Okl. 9. 

s9. Blum v. Pate, 20 Cal. 69. 

90. Hutson v. Brookshire, 139 N. 


E. 190, 140 N.E. 440, 80 Ind.App. 273. 


{a] Failure to find for codefend- 
ant.—A defendant against whom a 
verdict is rendered cannot complain 
that the jury failed to embrace in 
their verdict a finding in favor of a 
codefendant. Pittsburg, etc., R. Co. 
v. Darlington, 111 S.W. 360, 129 Ky. 
266, 33 Ky.L. 818. 


91. See case infra this note. 


[a] Statement of court that poll- 
ing was waived.—A failure to object 
to a statement of court, made when 
about to open a sealed verdict, that 
the right to poll the jury was waived 
by consent of the parties, is a waiver 
of the right to poll the jury. Wilcox 
v. International Harvester Co. of 
America, 116 N.E. 151, 278 Ill. 465 [aff 
198 Ill.App. 33]. 


92. Schappner v. Second Ave. R. 
Co., 55 Barb. (N.Y.) 497. 


93. Boomer v. Isley, 290 P. 405, 49 
Idaho 666 [cit Cye]; Kingman Im- 
plement Co. v. Strong, 89 N.W. 993, 
2 Neb. (Unoff.) 729; First Nat. Bank 
v. Brown, 162 P. 454, 62 Okl. 112. 


94. Johnson y. VisSher, 31 P. 106, 
96 Cal. 310; Kuhl v. Supreme Lodge 
SRO Te Soy Poot 26) 1s ORS 383: 


See generally Appeal and Error § 765. 


95. Ala.—Terrell Coal Co. Vv. 
Lacey, 31 So. 109; Gager v. Doe, 29 
Ala. 341. 


Ind.—Compton v. Jones, 65 Ind. 117. 
Iowa.—Citizens’ State Bank v. Row- 


ley, 69 N.W. 1017, 100 Iowa 636; Har- 
rell v. Stringfield, Morr. 18. 


Ky.—Slack v. Greenville First Nat. 
Bank, 44 S.W. 354, 19 Ky.L. 1684. 
Mass.—Phillips v. Cornell, 

Mass. 546. 


Mich.—Moffet v. Sebastian, 112 N. 
W. 1120, 149 Mich. 451. 


Mo.—Berkson vy. Kansas City Cable 
Ris (COs AO OAWig MLL Oe aa Mio, dda 
Bacon v. Perry, 25 Mo.App. 738. 


Mont.—Brazell v. Colm, 81 P. 339, 
32 Mont. 556. 

N.Y.—Rosenthal v. 
N.Y.S. 282. 

Tex.—Samples v. Wever, 121 S.W. 
1129, 56 Tex.Civ.App. 562; Arlington 
First Nat. Bank v. Lynch, 25 S.W. 
1042, 6 Tex.Civ.App. 590. 


Va.—Briggs v. Cook, 
99 Va. 273. 


Wis.—Shaw v. Allen, 24 Wis. 563. 


Wyo.—Gregory v. Morris, 1 Wyo. 
213 [aff 96 U.S. 619, 24 L.Ed. 740]. 


[a] Fact that nothing was said in 
verdict as to cross action by defend- 
ant did not’ prejudice _ plaintiff. 
Frankel v. Michigan Mut. L. Ins. Co., 
62 N.E. 708, 158 Ind. 304. 


96. Burns-Moore Min., ete., Co. v. 
Watson, 101 P. 335, 45 Colo. 91. 


97. Southern Kansas R. Co. v. Yar- 
brough, 109 S.W. 390, 49 Tex.Civ.App. 
407. 
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Forman, 115 


38 S.E. 148, 


98. Cal.—Joerger v. Pacific Gas & 
Electric Co., 276 P. 1017, 207 Cal. 8. 


Mass.—Childs v. Littlefield, 91 N.E. 
1017, 206 Mass. 1138. 


Okl.—Brown v. Tull, 164 P. 785, 65 
Okl. 119. 


Utah.—Newton v. Brown, 1 Utah 
287. 

Wis.—Hilker v. Western Automo- 
bile Ins. Co. of Ft. Scott, Kan., 231 N. 
W. 257, 204 Wis. 1 [aff 235 N.W.:'413, 
204 Wis. 1]. 


99. See supra § 887. 


1... Foy_v. Barry, 144.N.Y.S; 971, 159 
App.Div. 749. 


2. Panhandle & S. F. Ry. Co. v. 
Clarendon Grain Co., (Tex.Civ.App.) 
215 S.W. 866. 


38. Hicks v. Coleman, 25 Cal. 
85 Am.D. 103. 


4 Murry v. Belmore, 154 P. 705, 
2heNe Mine oes 


[a] Reason for rule.—“Attorneys 
are officers of the court, and it is their 
duty to assist the court in arriving at 
a correct conclusion in matters of law 
and fact. They have no right to sit 
idly by and see error committed, af- 
fecting the interest of their client, 
without making an honest effort to 
avoid the error.” Murry v. Belmore, 
154 P. 705, 707, 21 N.M. 313. 


5. Clyde v. Southern Public Util- 
ities Co., 96 S.E. 116,,109 S.C. 290. 


{a] Tlustration.—Where the court 
has directed that a sealed verdict be 
returned, and on the following morn- 
ing the jury report that they had not 
written and sealed a verdict before 
they separated because they did not 
understand how to write it, an objec- 
tion that the jury have separated be- 
fore reaching the verdict must be 
made at that time,.and comes too late 
after the jury have rendered a verdict 
on a second retirement. Clyde v. 
Southern Public Utilities Co., 96 S.B. 
116, 109, S.C. 290. 


6. Davis v. Stone, 
172 Ky. 696. 

‘{a] Rule applied.—Failure of a 
party to object to reception of a ver- 
dict contrary to law will not preclude 
him from subsequently attacking it. 
E. B. Whitfield-Baker Co. v. Ander- 
son, 93 S.l. 406, 147 Ga. 242. 


7. Christensen v. Petersen, 222 N. 
W. 231, 223 N.W. 839, 198 Wis. 222. 


8. Milbourne vy. Robinson, 110 S. 
W. 598, 132 Mo.App. 198. 


122, 


189 S.W. 987, 
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mitted by the opposite party to be introduced with- 
out objection, he waives all right to complain,’ al- 
though there is authority to the contrary.’° 


Correction or reformation of verdict. 
claiming that a verdict should be clarified and re- 
formed should make the request before the jury are 
discharged,!! and if no objection is interposed as 
to the form of the verdict until after the jury have 
been discharged, the court may refuse to construe 


or correct it.!? 


[§ 917] b. Sufficiency and Scope of Objectian. 
An objection to a verdict must specify the particu- 
Thus an objection 
that the verdict exceeds the ad damnum is not 
raised by an objection that the verdict is exces- 
An exception that the verdict is contrary 
to law,'® to instructions,’® or to the evidence’? is 
too vague and general, and will not be considered. 
But an objection that the verdict is not sustained 
by the evidence is sufficient if it designates some 
particular material fact and avers that such fact is 


lars in which the defect lies.t* 


sive.!4 


8. Milbourne v. Robinson, supra. 


10. Ogden, L. & I. Ry. Co. v. Jones, 
168 P. 548, 51 Utah 62. 

11. Rhame v. City of Sumter, 101 
SIDE ae 40 0s bs ey Sik Oe faa bis le 

12. Rhame v. City of Sumter, 
pra. ; 

Mahoney v. Van Winkle, 21 
552; Benefiel v. Aughe, 93 Ind. 
F. Mayer Boot & Shoe Co. v. 
119, 19 N.D. 496. 
Assoc. 


su- 


401; 
Ferguson, 126 N.W. 

14. Prairie State Loan, etc., 
v. Gorrie, 47 N.E. 739, 167 Ill. 414. 

[a] Motion “to have the verdict 
made more specific” is too indefinite. 
Thomas v. Felt, 52 N.E. 171, 21 Ind. 
App. 265. s 

15. Jones v. Wocher, 13 S.W. 911, 
90 Ky. 230, 12 Ky.L. 105: Snowden 
Vv. Norfolk ‘Southern R.-.Co., 95 NC. 
93. 


[a] Question that amount of ver- 
dict is too large is not raised by such 
an objection. Sheeks v. Fillion, 29 N. 
EE. 786, 3 Ind.App. 262. 


16. Britt v. Aylett, 11 Ark. 475, 52 
Am.D. 282; Chambers v. Walker, 6 
S.E. 165, 80 Ga. 642. 


17. Cal.—Tate v. Fratt, 44 P. 1061, 
t2rCals 613. 

Dak.—Henry v. Dean, 50 N.W. 487, 
6 Dak. 78 


Pa.—Carnivan v. Repplier, 1 Phila. 
70. 
S:C.— Paris vy. Du Pre, 17 S.C. 282. 
S.D.—Holcomb v. Keliher, 54 N.W. 
535, 3 S.D. 497; Gaines v. White, 47 
N.W. 524, 1 S.D. 434 [aff 50.N.W. 901, 
2S.D. 410]. 
Tenn.—Cherokee Packet Co. v. 
son, 31 S.W. 737, 95 Tenn. .1. 
18. Bernier v. Anderson, 70 P. 
1027, 8 Idaho 675. 
19. Cross references: 
On trial by court see infra §§ 986-— 
1004. 
“Special finding” defined and distin- 
guished see supra § 852. 
“Special verdict’ defined and distin- 
guished see supra § 848 
Verdicts and findings in particular 
actions or proceedings in general: 
Bills and Notes § 1405. 
Carriers §§ 604, 1480. 


Hil- 
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A party 


ee 


[§§ 916-918 


not sustained by the evidence.'® 
[§ 918] C. Special Verdicts, Findings, and Inter’ 


Power and Duty of Jury?°—a. As 


to Special Verdict. At common law, and under stat- 
utes which are merely declaratory thereof,?! the 
jury in a eivil action may, in its discretion, return 
a general verdict,?? or it may return a special ver- 
dict; 373 and in the exercise of this discretion it may 
decline to find other than a general verdict.** In 


some jurisdictions this discretionary power of the 
jury is limited by statute to actions fer the recov- 


verdict.?® 


verdict ;78 
the jury 


Verdicts and findings in particular 
actions or proceedings in general: 
—Continued 


Criminal Law § 2586. 

Ijectment § 293. 

Fire Insurance § 783. 

Fraud § 226. 

Garnishment § 478. 

Highways § 488. i 

Insurance § 878. ' 

Landlord and Tenant § 1356. 

Libel and Slander § 558. 

Life Insurance § 454. 

Mandamus § 689. 

Master and Servant §§ 293, 
1439, 1601, 1602. 

Mutual Benefit Insurance § 305. 

Negligence §§ 944, 945. 

Replevin § 300. 

Wills [40 Cyc 1340]. 


20. Power and duty of court see 
infra §§ 920-923. 


21. See statutory provisions. 


[a] In Illinois, for example, Pract. 
Act § 79, which provides that in all 
trials by jury in civil proceedings the 
jury may render, in their discretion, 
either a generai or a special verdict, 
has been said to be “merely declara- 
tory of the common law.’’ Carlson y. 
Avery Co., 196 Ill.App. 262, 273. 

22. General verdicts in general see 
supra §§ 869-917. 

23. Idaho.—Fodey Vv. Northern 
Pacey. Cove lo a Ooo) 2 Laaho Tile. 


Ind.—Rufling v. Tilton, 12 Ind. 259. 


Iowa.—Hall vy. Carter, 37 N.W. 956, 
74 lowa 364. 


1435—- 


Me.—luller vy. Kennebec Mut. Ins. 
Cow, ol Mew, S25, 
Mich.—Peck v. Snyder, 13 Mich. 21. 


Eng.—Devizes vy. Clark, < ne &W. 506, 
30 H.C.L. 240, 111 Reprint 506. 

[a] Statute authorizing special 
auezuors to be submitted does not 
take away the jury’s power to find 


special verdicts. Hendrickson  y, 
Walker, 32 Mich. 68. 
24 Florida East Coast R. Co. v. 


Lassiter, 50 So. 428, 58 Fla. 234, 19 
Ann.Cas. 192; Fuller v. Kennebec 
Mut. ins, (Comoe Were 3255 aol iieeun 


ery of money or specific property ;*° but, subject to 
such limitation as to the nature of the action, it is 
within the discretion of the jury to return a special 
Although a special finding may accom- 
pany a general verdict,?7 in the absence of statutory 
provision the making of a special verdict is not de- 
pendent upon the jury’s first returning a general 

on the other hand, as a general rule 
cannot render both a general verdict and 
a special verdict at the same time and in the same 
action,”® and if both are returned by the jury, the 


Canadian Pac. R. Co., 1 Altad. 318, 
8 Can.R.Cas. 294; Guthrie y. Huntting 
bumber~Co.,. 15 BiCy 47 


25. See statutory provisions. 


26. Cal.—Hunt v. Elliott, 20 P. 132, 
ti Cale Doss 


Colo.—Thompson y. Gregor, 
461, 11 Colo. 531; Meyers v. Hart, 33 
P. 647, 3 Colo.App. 392 


Idaho.—Norman v. Rose Lake Lum- 
ber Co., 128 P. 85, 22 Idahe 711, Ann: 
Cas. 1913E 673; C. R. Shaw Lumber 
Co. v. Manville, 39 P. 559, 4 Idaho 369. 

N.Y.—Daley v. Brown, 60 N.E. 752, 
167 N.Y. 381; Jones v. Brooklyn, L. 
Ins) Go.,6PUNSY. 79s) (Aready:i Camps: 
Ine. v. Berry, 202 N.Y.S. 398, 207 App. 
Div. 63. 

N.C. —Porter v. Western) North 
Carolina -Ra.Go:,.2 S.Ey 81,5197 NiGa6é: 
2 “Am. SURs "2725 

S.D.—Ewing v. Lunn, 115 N.W. 527, 
22 S.D. 95. 

27. See infra § 919. 


28. Bobbitt v. Van Haton, 226 N.W. 
79, 208 Towa 404. 


29. U.S.—-Daube v. 


Ee 


Philadelphia, 


etc.,,Coal).ete, Conpid Binds 2s4G.e: 
A, 420. 

Cal.—Hunt v. Elliott, 20 P. 132, 77 
Cal. 588. 

Ill—Carlson y. Avery Co., 196 Ill. 
App. 262. 

Tex.—Cole v. Estell, 6 S.W. 175; 


Dwyer v. Kalteyer, 5 S.W. 75, 68 Tex. 
554; Southwestern Settlement & De- 
velopment Co. v. May, (Civ.App.) 220 
S.W. 1383 [rev on other grounds 
(Commn.App.) 235 S.W. 529]. 


Wis.—Hoppe v. Chicago, ete, R. 
Co, 22) Nowe 227,261 Wish S572 
B.C.—Toronto Bank vy. Harrell, 23 


B.C. 202. 


[a] Both methods not contemplat- 
ead.—A statute authorizing a trial on 
a general charge or special issues 
does not contemplate the use of both 
methods. Humble Oil & Refining Co. 
v. McLean, (Tex.Commn.App.) 280 S. 
W. 557 [rev (Civ.App.) 268 S.W. 179]. 

[b] Special verdict held not im- 
proper on this ground. Southwestern 
Settlement & Development Co. vy. May, 
(Téx.Civ.App.) 220 S.W. 133 [rev on 
eat grounds (Commn.App.) 285 S.W. 


*By HENRY H. SKYLES (8§ 918-933). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general verdict must be disregarded.°® <A general 
verdict is improper in a case submitted for a spe- 
cial verdict,*! or where a special verdict. covers all 
of the issues of the cause;*? but where a special 
finding is upon a part only of the material facts, a 
general verdiet must be returned.®* The rendition 
of a general verdict, however, in addition is a spe- 
cial verdict is not error where they are not in- 
consistent,*4 or where the general verdict is mere- 
ly a correct conclusion of law from the special find- 
ings.*> In some jurisdictions special verdicts have 
been abolished by statute;*® or are not authorized 
by reason of the repeal of the statute by which they 
were formerly authorized.** 


[§ 919} b. As to Special Interrogatories or Find- 
ings Accompanying General Verdict. Under the 
practice or constitutional or statutory provisions in 
some jurisdictions a jury cannot be required to re- 
turn special findings in connection with a general 
verdict;?* but although special findings are not 
essential to a general verdict*®® it is generally the 
practice, which in many states has been incorporated 
into statutes,*® under which at the request of 
parties, the jury may express an opinion distinct 
from their verdict,#! and may be required to return 
in connection with a general verdict special findings 


30. Louisville, etc., R. Co. v. Balch, 
4 N.E. 288, 1@5 Ind. 93 (since this case [ce] 
special verdicts have been abolished 
in this state see infra note 36 [a]). 

31. Gilmer v. Graham, @Yex: 
Commn.App.y 52 S.W.(2d) 263 [rev 
(Civ.App.) 26 S.W.(2d) 687]; O’Far- 39. 
rell v. O'Farrell, 119 S.W. 899, 56 Tex. 
Civ.App. 5t. ’ 

32. Bower v. Bower, 45 N.E. 595, 
146 Ind. 393. rell, 23 B.C. 202. 

33. Bower v. Bower, 45 N.B. 595, 40. 
146 Ind. 398. al. 

Power and duty as to special find- 
ings in general see infra § 919. 42. 

34. Ault v. Wheeler, etc., Mfg. Co.,|Co. v. 
11 N.W. 545, 54 Wis. 300. TU eae 


Co; 
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Co. v. Clampitt, 154 P. 40, 55 Okl. 686. 45. 
In Oregon, although a verdict 
containing special findings, will sus- 
tain a judgment, such form of verdict, 
is not approved. Boord vy. Kaylor, 234 
P2163, 114Or: 162. 

Hunt vi Elitott, 20°P. °132,°77 
Cal. 588; Murray v. New York IL. Ins. 
y 96 N.Y. 614, 48 Am.R. 658 [aff 
30 Hun 428]; Toronto Bank vy. Har- 


See statutory provisions. 
Hartshorn vy. Wright, 11 F.Cas. 
No; 6,169), eet. C3C: 
Idaho.—Menasha 
Spokane International Ry. Co., 
19 Idaho 586. 


[64 C.J.] 1113 


‘or answers to special interrogatories upon material 


questions of fact,4? upon which verdict and findings 
the court may render judgment,** and such find- 
ings must be so required on the request of either 
party to the action.t4 However, such special inter- 
rogatories may be submitted or special findings re- 
quired only in connection with a general verdict,*? 
and the court cannot, in the absence of a general 
verdict, render judgment on findings in answer to 
interrogatories*® unless the conduct of the parties 
has been such as to justify the presumption that 
they have waived a general verdict.*7 Where spe- 
cial interrogatories have been submitted and not 
withdrawn, the jury should be required to answer 
them with the taking of their verdict and before 
its acceptance.*® Special findings accompanying a 
verdict rendered on direction of the court are im- 
material.*® 


[§ 920] 2. Power and Duty of Court®°—a. As to 
Special Verdict—(1) In General. Under the com- 
mon-law rule and statutes authorizing a jury in their 
discretion to find either a general or special ver- 
dict,°' the trial court has no power to direct or 
control the jury as to whether or not they will re- 
turn either a general or a special verdiet;°? but 
in many jurisdictions, either by statutes, which have 


Steiger v. State, 116 N.E. 913, 
186 Ind. 507; Dowd-Feder Co. v. 
Schreyer, 179 N.E. 411, 124 OhioSt. 
504; Central Loan & Investment Co. 
v. Loiseau, (S.D.) 239 N.W. 487. 

[a] Mandatory provision.—A stat- 
ute providing that in all actions tried 
by a jury, other than cases in equity, 
a general verdict shall be rendered, 
but when requested the jury shall find 
specially on particular questions of 
fact is mandatory as to the require- 
ment of a general verdict. Steiger v. 
State, 116 N.E. 913, 186 Ind. 507. 


Oey blast a __| 46. Eudaly y. Budaly, 37 Ind. 440. 
Woodenware [a] Interrogatories are without 
force as to part of defendants, where 
there is no general verdict as to them, 


35. Hoppe v. Chicago, etc., R. Co., 1ll.—Carlson v. Avery Co., 196 Ill.| and judgment in their favor is a nul- 
21 N.W. 227, 61 Wis. . 357. App. 262; Bryan y. Lamson, 88 Ill. | lity.” Bruce v. Hubbell, 123 N.E. 416, 

36. See cases infra this note. App. 261. 70 Ind.App. 237. 

{a] In Indiana special verdicts are Ky.—Witty v. Chesapeake, etc., R. Verdict and findings as basis for 


abolished by Burns St. Annot. (1926) | Co., 
§ 598 (Acts [1897] ec 85), and other 
statutes, providing that, in all actions 
hereafter tried by a jury, the jury 
shall render a general verdict, al- 
though the statute defining special 
verdict has not been expressly re- 
pealed. Steiger v. State, 116 N.E. 913, 
186 Ind. 507; Earl Park State Bank v. 
Lowmon, 168 N.E. 675, 92 Ind.App. 26., 

37. Bishop v. Newman’s Px’r, 182 
S.W. 165, 168 Ky. 238. 

38. See cases infra this note. 


{a] Im Maryland it is contrary to 


6 Ky.L. 631. 
N.C.—Porter 


2 Am.S. Rs 272, 


337, 28 N.D. 456. 


Ohio. 
66 OhioSt. 400. 


P. 22, 19- Idaho 
supra note 42. 


3. Ky. 21, 6 Ky.L., 321, 
Coal, etc., Co. v. McIntosh, 82 Ky. 554,]§ g5, 


Carolina R. Co., 2 S.E. 81, 97 N.C. 66, 
N.D.—Oakland v. Nelson, 
Gale v. Priddy, 64 N.E. °437, 


42. Menasha Woodenware Co. vy. 
Spokane International Ry. 
586. 


Empire |jua€gment in general see Judgments 


47. Crassen vy. Swoveland, 22 Ind. 
North } 427. 


48. Longstean v. Owen McCaffrey’s 
Sons, 111 A. 788, 95 Conn. 486. 


[a] Procedure.—Where special in- 
terrogatories have been submitted to 
the jury, the proper procedure is to 
require the clerk to take the verdict 
up to the point of its acceptance by 
the court, and then to take the an- 
swers to the several interrogatories, 
and thereafter to take the court’s ac- 
ceptance of the verdict as rendered 


Western 


4 Smee 


Ohang ils 
And see cases 


the practice to require a jury to an- 
swer interrogatories or make special 
findings of fact in cases in which they 
are to find general verdicts also. Au- 
tomobile Ins. Co. of Hartford, Conn. 
v. Thomas, 138 A. 33, 153 Md. 2538, 53 
A.L.R. 669. 

{b] In Oklahoma (1) the consti- 
tution provides that ‘‘in all jury trials, 
the jury shall return a general ver- 
dict, and no law in force, nor any law 
hereafter enacted, shall require the 
court to direct the jury to make find- 
ings on particular questions of fact; 
put the court may, in its discretion, 
direct such special findings.” Const. 
art Vil’ § 2t-\ (2) "Under this: provi- 
sion, a defendant is not entitled to 
have special interrogatories submit- 
ted to the jury in addition to the gen- 
eral verdict. St. Louis ’& S. F. Ry. 


Verdict and findings as basis of 
judgment generally see Judgments § 
85. 

44. Devine v. Northwestern Ele- 
vated R. Co., 184 Ill.App. 64 [aff 107 
N.E. 118, 265 Ill. 641); Bryan v. Lam- 
son, 88 lJlApp. 261; Modern Wood- 
men of America v. Neeley, 111 S.W. 
33 Ky.L. 758; Witty v. Chesa- 
peake, O. & S. W. R. Co., 83 Ky. 21, 6 
< J Gale v. Priddy, 64 N.E. 
437, 66 OhioSt. 400. 

[a] In Pennsylvania the practice 
of having the jury make special find- 
ings with relation to a general ver- 
dict under a full charge is not com- 
mon, but it is one that may be 
claimed as a matter of right by ei- 
ther litigating party. Reese v. Peo- 
ple’s Coal Co., 64 Pa.Super. 519. 


together with the interrogatories as 
answered, and to continue the taking 
of the verdict according to the usual 
practice. Longstean v. Owen McCaff- 
rey’s Sons, 111 A. 788, 95 Conn. 486. 

49. Missouri, ete., R. Co. v. DE. A. 
Watkins Merchandise Co., 92 P. 1102, 
76 Kan. 813. 

50. Form and sufficiency in sub- 
mitting special issues or verdicts see 
supra §§ 638, 639. 

Power and duty of jury see supra 
§§ 918, 919. 


51. See supra § 918. 

52. Ala.—Foster v. 
Ala. 249. 

Colo.—Pickett v. Handy, 38 P. 606, 
5 Colo.App. 295. 


Johnson, 70 
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been held valid,°* or by practice or rules of court, 
where the evidence authorizes the submission of the 
case to the jury,** the trial court is vested with dis- 
cretionary power to submit the case on all or any of 
the issues and direct the jury to return special ver- 
> and it may make such sub- 


diets on such issues,* 
mission either of its own motion, 


quest of either party®® or it may do so at the re- 


Fla.—Florida East Coast Ry. Co. 
v. Lassiter, 50 So. 428, 58 Fla. 234, 19 
Ann.Cas. 192 

Iowa.—Heffner v. Brownell, 43 N.W. 
468, 78 lowa 648. 


Mich.—Peck v. Snyder, 13 Mich. 21. 

N.Y.—Arcady Camps v. Berry, 202 
N.Y.S. 398, 207 App.Div. 63. 

But see Ruffing v. Tilton, 12 Ind. 


259 (holding that the jury could find 
a special verdict unless otherwise di- 
rected by the court). 

[a] It is error for the court to di- 
rect a special verdict against the ob- 
jections of one of the parties. Heff- 
ner vy. Brownell, 43 N.W. 468, 78 Iowa 
648; Schultz v. Cremer, 13 N.W. 59, 
59 Iowa 182. 

53. Udell v. Citizens St. R. Co., 52 
N.E. 799, 152 Ind. 507, 71 Am.S.R. 336; 


Padgett v. Hines, (Tex.Civ.App.) 192 
S.W. 1122. 
54. Necessity of submitting issues 


supported by evidence generally see 
supra § 535. 

55. Ark.-—Johnson v. Missouri Pac. 
Ry. Co., 233 S.W. 699, 149 Afk. 418. 

Cal.—Franzen v. Shenk, 221 P. 932, 
EOI Cal. HT2: 

Ga.—Robertson v. Rigsby, 
973, 148 Ga. 1. 

Idaho.—Norman v. Rose Lake Lum- 
ber Co., 128 P. 85, 22 Idaho 711, Ann. 
Cas. 19135 673; Menasha Woodenware 


95 S.E. 


CONN « Spokane International Ry. Co., 
115 P. 22, 19 Idaho 586. 

: etc,, RR. Cow. Max= 
field, 72, Ill. 95. 


Me.—Salter v. Greenwood, 92 A. 786, 
112 Me. 548. 

Minn.—McLean _v. 
Minn. 530. 

Mo.—Citizens’ Trust Co. v. Elders, 
259 S.W. 136, 212 Mo.App. 589. 

N.H.—Bridges v. Great Falls Mfg. 
Co., 156 A. 697, 85 N.H. 220. 

N.J.—Stiedler v. Pennsylvania R. 
Co., 109 A. 512, 94 N.J.Law 197 [cert 
den 40 S.Ct. 485, 253 U.S. 489, 64 L. 
Ed. 1027]. 

N,D.—Redlinger & Hanson Co. v. 
Parker, 243 N.W. 792. 

Ohio.—Cleveland, ete., 
Terry, 8 OhioSt. 570. 

Or.—Rennewanz v. Dean, 229 P. 372, 
' 414 Or. 259; Laubhein v. Holsman, 
QiomtbreLoo tL Or. 15. 

Pa.—Panek v. Scranton Ry. Co., 102 
Au 204,208. Ra. 589. 


S.C.—Armitage v. Seaboard Air 
Line Ry. Co,, 164 S.E. 169, 166 S.C. 
21; Key v. Carolina & N. W. RVaCory 
162 S.E. 582, 165 S.C. 43 [appeal dism 
52. S.Ct, 139, 284 U.S. 691, 76 L.Ed. 


Burbank, 12 


Rie COLA. 


583]; Floyd v. New York Life Ins. 
‘o., 96 S.H. 912, 110 S.C. 384; Farr v. 
Thompson, 28 S.C.L. 93. 


Tenn.—Turney vy. Mobile & Ohio 
R. Co., 3 Tenn.Civ.App. 628. 


Tex.—R. Piel Gin Co. v. Independ- 
ent Farmer’s Gin Co., (Civ.App.) 257 
S.W. 630; Panhandle & S. F. Ry. Co. 
v. Cowan, (Civ.App.) 225 S.W. 185; 
Wisdom v. Peek, (Civ.App.) 220 S.W. 


210; Scarbrough v. Wheéler, (Civ. 
App.) 172 S.W. 196; Ellerd v. Camp- 
392; Hengy 


field, (Civ-App.) 161 S.W. 
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without the re- 


v.. Hengy, (Civ.App.) 151 S.W.. 1127; 
Jones v. Creech, (Civ.App.) 108 S.W. 
975. 


Utah.—Smith v. Ireland, 7 P. 749, 4 
Utah 187. 

Wis.—Halamka v. Schneider, 222 N. 
W. 821, 197 Wis. 538; Sufferling v. 
Heyl & Patterson, 121 N.W. 251, 139 
Wis. 510. 

[a] As preserving right to trial by 
jury.—‘In order that the constitu- 
tional right of trial by jury in a law 
action may be preserved inviolate, it 
is necessary that the jury pass upon 
and determine all the facts necessary 
to be found in order that the court 
may enter the proper judgment, even 
though this course may result in im- 
posing upon the jury, in some in- 
stances, the duty of making a finding 
of facts instead of merely finding for 
one party or the other as is the usual 
practice.” Citizens ELuSst- Comey. 
Elders, 259 S.W. 186, 212 Mo.App. 589, 
598. 

[b] Limitation of power.—A rule 
of court that special issues should 
be submitted only when the pleadings 
contain several combinations of fact, 
each of which constitutes a cause of 
action or ground of defense, is not a 
limitation of the power of the court, 
and a definition of the character of 
the cases which should be submitted 
to the jury on special issues. Ellerd 
v. Conspield, (Tex.Civ.App.) 161 S.W. 
392. 


[ce] Provision not mandatory.—A 
rule of court, providing that the trial 
court ‘may’ submit certain specific 
written inquiries of fact to the jury, 
is not intended to deprive the court of 
its discretion as to procedure in such 
matters, and is not mandatory. 
Stiedler v. Pennsylvania R. Co., 109 
A. 512, 94 N.J.Law 197 [cert den 40 
S.Ct. 485, 253 U.S. 489, 64 L.Ed. 1027]. 


[d] In absence of request, the 
court may submit the case on a spe- 
cial or general verdict, or a verdict 
submitting a single question. Halam- 


ka v. Schneider, 222 N.W. 821, 197 
Wis. 538. 
{e] In action for malicious prose- 


ecution, the jury’s opinion as to the 
existence of facts involved in deter- 
mining probable cause may be ob- 
tained by special verdict, which is in 
many respects the better practice, or 
by submission of the question with 
hypothetical instructions as to what 
facts do or do not amount to probable 
cause. Frangaen v. Shenk, 221 P. 932, 
192 Cal. 572. Verdict in action for 
malicious prosecution in general see 
Malicious Prosecution § 211. 


{f] Im federal courts (1) submit- 
ting defenses by way of special ver- 
dicts is not a matter of right, but is 
within the court’s discretion. Baker 
Fentress & Co. v. Young, 55 F.(2d) 
53. (2) Conformity to state practice 
as to special verdicts and findings see 
Federal Courts § 150. 


56. Ga.—Robertson v. Rigsby, 95 
S.E. 973, 148 Ga. 1. 
Ind.—Lowman v. Sheets, 24 N.E. 


3b, 124 “inde 46s 7, (ie AL W84i 

Weatherly v. Higgins, 6 Ind. 73. 
N.C.—Planters’ Bank & Trust Co. 

v. Yelverton, 117° S.E. 299, 185 N.C. 
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quest of either party,®’ and on such request should 
submit each separate issue of fact to the jury.** 
statutory provision, however, that the court, upon 
request of either party, shall submit the cause upon 
special issues raised by the pleadings and evidence 
is regarded as mandatory, and requires the court, 
upon such request being made, to submit such 
issues for special verdicts 35° and a refusal to grant 


AS 


314, 


Tex.—Boerner v. Cicero Smith 
Lumber Co., (Civ.App.) 293 S.W. 632 
[rev on other grounds (Commn.App.) 
298 S.W. 545]; Oliver v. Forney Cot- 
ton Oil & Ginning Co., (Civ.App.) 226: 
S.W. 1094; Panhandle & S. F. Ry. Co. 
v. Cowan, (Civ.App.) 225 S.W. 185; 
Ellis v. Haynes, (Civ.App.) 216 S.W. 
249; Penlope: Real Hstate Co..v. Daw-- 
son, (Civ.App.) 206 S.W. 702; Padgett 


v. Hines, (Civ.App.) 192 S.W. 1122; 
Ellerd v. Campfield, (Civ.App.) 161 
S.W. 392. 


Wis.—Gehrke v. Cochran, 223 N.W. 
425, 222 N.W. 304, 198 Wis. 34. 

[a] In equity suit (1) the judge on 
his own motion may have the jury 


return a special verdict. .Robertson 
Va Riesby, 95. (S.Ee 973, 148) vGars te 
(2) Submission of issues in equity 


generally see Equity §§ 721-727. 

[b] Additional issues.—A party- 
cannot complain of a court’s submis- 
sion of six issues to the jury merely 
because he tendered three issues, 
where the courts submitted the issues 
so that the parties could have the full 
benefit of their contentions before the 
jury. Planters’ Bank & Trust Co. v. 
Yelverton, 117 S.E. 299, 185 N.C. 314. 


57. Ellerd vy. Campfield, (Tex.Civ. 
App.) 161 S.W. 392. And see cases 
supra note 55. 


58. Gendler v. Cleveland Ry. Co., 
18 OhioApp. 48. 


59. Cleveland, etce., 
Bernard, 19 OhioCir.Ct. 299, 10 Ohio 
Cir.Dec. 415; Southern Surety Co. v- 
Solomon, (Tex.Civ.App.) 4 S.W.(2d) 
599; Wright v. Austin, (Tex.Civ. App.) 
1 S.W.(2d) 708; Carter yv. Haynes,. 
(Tex.Civ.App.) 269 S.W. 216; Gulf 
Pipe Line Co. v. Hurst, (Tex. Civ. App.) 
230 S.W. 1024; Panhandle & S. F. R. 
Co. v. Cowan, (Tex.Civ.App.) 225 S. 
W. 185; Jackson v. Martin, (Tex.Civ. 
App.) 218 S.W. 4; Dorsey v. Cogdell, 
(Tex.Civ. App.) 210 S.W. 303; Buck- 
holts State Bank v. Graf, (‘Tex.Civ.. 
App.) 200 S.W. 858; Shaw v. Garri- 
son, (Tex.Civ.App.) 174 S.W. 942; 
Gordon Jones Const. Co. v. Lopez, 
(Tex.Civ-App.) 172° S.W. ‘987; J. M: 
Guffey Petroleum Co. v. Dinwiddie, 
(Tex.Civ.App.) 168 S.W. 439; Klas 
v. Kuehl, 150 N.W. 9738, 159 Wis. 561; 
Pearson v. Kelly, 100 N.W. 1064, 122 


Re vCO.gwe aSke 


Wis. 660; Gatzow v. Buening, 81 N. 
W. 1003, 106 Wis. 1; Schumaker v. 
Heineman, 74 N.W. 785, 99 Wis. 251. 


And see cases infra note 60. 


[a] Purpose of legislature in pro- 
viding for such a submission of cases 
on special issues, if ascertainable, 
must be given effect to by the court. 
McFaddin v. Hebert, 15 S.W.(2d) 213, 
118 Tex. 314 [answers conformed to 
(Civ.App.) 32 S.W.(2d) 914. aft 
(Commn.App.) 44 S.W.(2d) 938]. 


[b] Duty not relieved.—A statute, 
providing that upon appeal or writ of 
error an issue not submitted or re- 
quested shall be deemed as found by 
the court in such manner as to sup- 
port the judgment, does not relieve 
the court from the duty to comply 
with another statute providing that 
in all civil cases the judge shall, un- 
less expressly waived by the parties, 
deliver written charges, or submit 
special issues, where the latter were 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a proper and timely request on a material issue con- 
stitutes error®® unless the nature of the ease is such 
that it cannot be determined on special issues,*! and 
the trial court may exercise its discretion as to 
whether the case is of such nature, subject to re- 
view as to whether the ease can be so determined.®? 
It has also been held that the ease should be so 
submitted where there are material issues of fact, 
whether or not such submission is requested,®* and 
that even after the jury have agreed upon a gen- 
eral verdict, the court may recall them to reconsider 
the case and find a special verdict.®* 


Submission not special charge. 


thereto.®5 


[§ 921] (2) Propriety and Manner of Submis- 
sion. A submission of special issues or verdicts is 
proper where a general verdict would be uncer- 


requested in due time. Dorsey v. 
Cogdell, (Tex.Civ.App-) 210 S.W. %303. 


Construction of statutes as manda- 
Rese generally see Statutes §§ 630- 
Nie 


60. Pierce v. Pierce, 148 S.E. 438, 
LOT. IN: C.9348 Missouri- Kan.-Tex. R. 
Co. of Texas v. Rockwall County 
Levee Improvement Dist. No. 3, 297 
S.W. 206, 117 Tex. 34 [rev (Civ.App.) 
266 S.W. 163]; American Surety Co. 
of New York vy. Thompson, (Tex. 
Commn.App.) 38 S.W.(2d) 576 [rev 
(Civ.App.) 23 S.W.(2d) 820]; Crabb 
v. Uvalde Paving Co., (Tex.Commn. 
App.) 23 S.W.(2d) 300 [rev (Civ.App.) 
7 S.W.(2d) 678]; El Paso Land Im- 
provement Co. v. Crawford, (Tex. 
Commn.App.) 292 S.W. 518 [rev (Civ. 
App.) 280 S.W. 914]; Stevenson v. 
Barrow, (Tex.Commn.App.) 291 S.W. 
1101 [rev (Civ.App.) 285 S.W. 840]; 
Campbell v. Johnson, (Tex.Commn. 
App.) 290 S.W. 526 [aff (Civ.App.) 284 
S.W. 261]; Brannon v. Gartman, (Tex. 
Commn.App.) 288 S.W. 817 [rev (Civ. 
App.) 270 S.W. 255]; Richardson v. 
Wilson, (Tex.Commn.App.) 213 S.W. 
613 [rev (Civ.App.) 178 S.W. 566]; 
Douglas v. Citizens’ State Bank of 
Wheeler, (Tex.Civ.App.) 52 S.W.(2d) 
540; Safety First Bus Co. v. Skibin- 
ski, (Tex.Civ.App.) 36 S.W.(2d) 288; 
Standard Accident Ins. Co. v. Simp- 
son, (Tex.Civ.App.) 21 S.W.(2d) 8; 
Kahn v. Bauch Leather Co., (Tex.Civ. 
App.) 17 S.W.(2d) 187; Marine Bank 
& Trust Co. v. Epley, (Tex.Civ.App.) 
10 S.W.(2d) 739; Eastern Texas Elec- 
tHiceCOss V. Rhymes, (Tex.Civ, App.) 
1 S.W.(2da) 688; Chapman v. Guaran- 
ty State Bank of Cleburne, (Tex.Civ. 
App.) 297 S.W. 545; Bomar v. Steele, 
(Tex.Civ.App.) 295 ‘Sw. 323; Sherrod 
v. City Nat. Bank of Wichita Falls, 
(Tex.Civ.App.) 294 S.W. 295; Com- 
monwealth Finance Corporation Vv. 


Amundson, (Tex.Civ-App.) 294 S.W. 
286; Travelers’ Ins. Co. v. Wash- 
ington, (Tex.Civ. App.) 283 S.W. 
694; Watson v. Corley, (Tex.Civ. 


App.) 226 S.W. 481; Panhandle & S. F. 
R. Co. v. Cowan, (Tex. Civ.App.) 225 
S.W. 185; Philpott v. Edge, (Tex.Civ. 
App.) 224 S.W. 263; Klyce v. Gund- 
lach, (Tex.Civ. App.) 193 S.W. 1092; 
Shaw v. Garrison, (Tex.Civ.App.) 174 
S.w, 942; Gordon Jones Constr. Co. 
v. Lopez, (Tex.Civ.App.) 172 S.W. 987; 
J. M. Guffey Petroleum Co. v. Din- 
widdie, (Tex.Civ.App.) 168 S.W. 439; 
Allen v. Frost, 71 S.W. 767, 31 Tex. 
Civ.App. 282; ‘Olk v. Marquardt, 234 
N.W. 723, 203 Wis. 479. 


[a] It is error (1) to refuse to 
submit a case on special issues as re- 


Submitting or re- 
fusing to submit special issues of fact raised by 
the evidence is not the giving or refusing of special 
charges, and is not controlled by the rules applicable - 
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sues.*? 
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tain and lead to further litigation,®® and the case 
should be so submitted where the issues are com- 
pleated and such as are likely to confuse the jury,®? 
as where there are numerous and distinet items of 
account involved.°* 
refusing to submit the case on special issues because 
at the same time requests are made for the giving 
of special charges,®® 
so submitted on a previous trial, the jury had dis- 
agreed, owing to the involved character of the is- 
But, on the-other hand, the court may re- 
fuse to submit the case on special issues where it 
would be justified in peremptorily instructing to 
find for one party ;" 
will meet the requirements of the case,7? as where 
the issues are not complicated*® or there i is only one 
material issue in the case;** or where the case is 


The court is not justified in 


or because, when the case was 


or where a general verdict 


one in which either party is entitled to a general 


quested before the judge read his 
charge to the jury (Wieser yv. Oates, 
(Tex.Civ.App.) 234 S.W. 553) (2) or 
before the general charge had been 
submitted, and after objections there- 
to had been overruled (Jackson v. 
Martin, (Tex.Civ.App.) 218 S.W. 4). 

[b] Issue raised by counterclaim. 
—Failure to submit, in a special ver- 
dict, an issue raised by counterclaim 
is not error, where all the ultimate 
facts are found by the jury. Olk v. 
peg Wana 234 N.W. 723, 203 Wis. 
79. 


Refusal to submit special interrog- 
atories as error in general see Ap- 
peal and Error § 3012. 


Gl. Texas: &\N. "OO, R. Co... vi Me- 
Elheny, (Tex.Civ.App.) 294 S.W. 286; 
Dorsey v. Cogdell, (Tex.Civ.App.) 210 
S.W. 303; Shaw v. Garrison, (Tex. 
Civ.App.) 174 S.W. 942; J. M. Guffey 
Petroleum Co. v. Dinwiddie, (Tex.Civ. 
App.) 168 S.W. 439. 


62. Carter v. Haynes, (Tex.Civ. 
App.) 269 S.W. 216; Buckholts State 
Bank v. Graf, (Tex.Civ.App.) 200 S. 
W. 858. 


63. Missouri-Kan.-Tex. R. Co. of 
Texas v. Rockwall County Levee Im- 
provement Dist. No. 3, 297 S.W. 206, 
117 Tex. 34 [rev (Civ.App.) 266 S.W. 
163]; Lahman vy. Reed, (Tex.Civ. 
App.) 47 S.W.(2d) 647; Jensen v. Wis- 
consin Cent. Ry. Co., 128 N.W. 982, 145 
Wis. 326. But see Texas Baptist Uni- 
versity v. Patton, (Tex.Civ.App.) 145 
S.W. 1063 (under earlier statute). 


64. Hodgson v. Preferred Acc. Ins. 
Co., 169 N.Y.S. 28, 182 App.Div. 381 
[aff 165 N.Y.S, 293, 100 Misc. 155]. 


65. Kansas City, M. & O. Ry. Co. 
v. Odom, (Tex.Civ.App.) 185 S.W. 626. 


Allowance or refusal of requested 
instructions in general see supra §§ 
713-718. 


66. Armitage v. Seaboard Air Line 
Ry. Co., 164 S.H. 169, 166 S.C. 21. 


67. Fodey v. Northern Pac Ry. 
Co., 123 P. 885, 21 Idaho 713; Burke 
We McDonald, 2 Idaho- (Hasb.) 679) 33 
P. 49. 


68. Gleeson v. Costello, 138 P. 544, 
15 Ariz. 280; Crescent Stave Co. v. 
Brown, 205 'S.W. OS Te USHs Key 9 O78 te 
But see Duffy v. York Haven Water 
& Power Co., 88 A. 935, 242 Pa. 146 
(holding that where compliance with 
defendant’s request to direct the jury 
to return separate findings as to each 
item set out in plaintiff's statement 


verdict,’® unless the right to a general verdict is 
waived ;*° or where the request for such submission 
is not made at the proper time,*’ or is covered by 


of claim would have required more 
than twenty separate special findings, 
the denial of such request was not an 
abuse of discretion). 


69. Gordon Jones Const. Co. v. Lo- 
pez, (Tex.Civ.App.) 172 S.W. 987. 


70. Gordon Jones Const, Co. v. Lo- 
pez, supra. 


7h exh acs Nip, 
App.) 179 S.W. 690. 


72. McDonald v. Klenze, 157 P. 
175, 52 Mont. 142. 


73. De Lamater 
853, 32 Idaho 358. 


74. Haile v. Johnson, 
1088, 63 Tex.Civ.App. 199. 

[a] Tlustration.—Where the de- 
termination of the issues in trespass 
to try title involves a construction of 
an entire block of surveys, the deter- 
mination of conflicting calls, the rel- 
ative importance of calls as read in 
the light of surrounding circumstanc- 
es, and which construction best har- 
monizes with the greatest number of 
material calls and’ with the intent of 
the locator, the case should ordinarily 
be submitted by a general charge 
giving appropriate instructions for 
the guidance of the jury since the 
only material issue is one of bound- 
ary. Haile v. Johnson, 133 S.W. 1088, 
62 Tex.Civ.App. 199. 

[b] Where parties agree that there 
is only one issue in the case, the court 
need not submit special issues. John- 
son v. Scrimshire, 93 S.W. 712, 42 Tex. 
Civ.App. 611. 


75. Blied v. Barnard, 
795, 116 Minn. 307. 


76. Blied v. Barnard, supra. 

[a] Agreement not constituting 
waiver.—An agreement between coun- 
sel that the only issue to be submit- 
ted to the jury in the court’s charge 
is whether plaintiff mortgagee had 
grounds to believe himself insecure in 
his claim against defendant did not 
amount toa waiver of plaintiff’s right 
to a general verdict, where plaintiff 
promptly objected when defendant re- 
quested the submission of the spe- 
cial question stated and a direction 
not to return a general verdict. Blied 
Ne Barnard, 133 N.W. 795, 116 Minn. 

hs 


Mixon; (Tex.Civ. 


v. Little, 182, P. 


133 S.W. 


133 N.W. 


77. Callahan v. Chicago & N. W. 
Ry. Co., 154 N.W. 449, 161 Wis. 288; 
Woteshek v. Neumann, 138 N.W. 1000, 
151) Wis. 365. 


Time for request see infra § 935 
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other issues submitted.‘ 


Manner of submission.’® In submitting special 
issues it is proper for the court to request the jury 
to find facets alone leaving the judgment to the 
court,®° notwithstanding the jury might be able to 
determine the probable effect of their answers upon 
the judement.*! It is also proper for the court to 
give all necessary definitions and explanations,*? but 
not to charge generally on the law of the case,** 
although a waiver of a general charge is not essen- 
tial to authorize the submission of the case on 
special issues;8* nor should such a submission be 
accompanied by a peremptory instruction, regardless 
of the answers to the special issues.*® 


Submission only on special, not general, issue. 
A special issue or verdict should be submitted only 
when the case is submitted on special issues;*° and 
since the jury cannot return both a general and a 
special verdict,’* the ease should not be submit- 
ted for both a general and special verdict, or in 
part general and in part special,*® and, where the 


cause is submitted on special issues, it is improper 


for the court to authorize or require a general ver- 
dict®® or to accept a general verdict.°® But it has 
been held that it is not error to permit a general 
verdict, where, the special verdict has disposed of 
all the controverted issues,?? and that the submis- 
sion of special issues, decided in favor of one party, 
and a general verdict for such party is not ground 
for reversal, where the judgment is sustained by the 
general finding.®2 Where a statute requires the 
jury to return a general verdict the court cannot 
instruct them not to return such a verdict,°* and 
the submission of special questions is not a waiver 
of the right to such a verdict.°* 


[§ 922] b. As to Special Findings or Interroga- 
tories—(1) In General. It is a well settled rule, 
which in some jurisdictions is made the subject of 
rules of court or constitutional or statutory provi- 
sions,®® that ordinarily it is within the discretion 
of the trial court either to submit, or to refuse to 
submit to the jury special findings or special inter- 
rogatories, to be returned or answered in connec- 
tion with a general verdict.°° It has been held 


7S" Drie R) ‘Co. Vv.’ Downs,’ 2507 RB. 89. Olson v. Horton Motor Co., 185] 321; Gulf, ete., R. Co. v. Washington, 


415, 162 C.C.A. 485 [cert den 38 S.Ct. | N.W. 365, 48 N.D. 


490; Walker v.|49 F:; 347, 1 C.C.A. 286; British Co- 


583, 247 U.S. 522, 62 L.Ed. 1247]; St. | Rogers, (Tex.Civ.App.) 10 S.W.(2d) | lumbia Bank v. Marshall, 11 F. 19, 8 
Louis, B. & M. Ry. Co. v. Jenkins, | 763; South Chester Tube Co. v. Tex- | Sawy. 29. , 
(Tex.Civ.App.) 182 S.W. 1159; Rudi- |homa Oil & Refining Co., (Tex.Civ. Ariz.—Gila Valley, ete, R. Co. v. 


ger v. Chicago, etc, R. Co., 77 N.W. | App.) 264 S.W. 


108 [error dism}| yon, 80 P. 337, 9 Ariz. 218 [aff 27 


169, 101 Wis. 292. And see generally | (Commn.App.) 287 SABE 1111]; Wich- | 9 ct, 145, 203 U.S. 465, 51 L.Ed. 276]. 


infra § 9387. ita Falls, R. & F. 
[a] Issues submitted must fully | 02a, (Tex.Civ.App.) 


Ww. 7. Men- = : : 
R, Co. v. 2 570: Ark.—Kirkpatrick Finance Co. v. 


Stotts, 51 S.W.(2d) 512; Altman- 


iss: i Emerson-Brantin y-ham Impl en OL 
cover the issues presented by issues & _Implement C Rodgers, Co.. v.. Rogers, 48 S.WwAod) 


refused.—Rudiger v. Chicago, etc., R. ae 4 
Co., 77 N.W. 169, 101 Wis. 292. W. 679; Grimm 


v. Roquemore, (Tex.Civ.App.) 214 S 


v. Williams, zs 
Civ.App.) 200 S.W. 1119; Garrett v. Co. v. Roberts, 294 S.W. 14, 173 Ark. 


(Tex, | 239, 185 Ark, 561; Southern Life Ins. 


Issues or questions already submit- | Hodgson, (Tex.Civ.A 199 S.W. 675: | 9938; Surridge v. Ellis, 174 S.W. 537, 
ted see infra § 937. Bouthe nn Traction me. v. Gee, (Tex. 117 Ark, 223; St. Louis, etc., R. Co. 
79. Preparation and form of is- Civ.App.) 198 S.w. 992; La Grone ve Jones, 29 S.W. 595, 59 Ark. 2053 
sues and findings see infra §§ 939-945. | v. Chicago, R. L. & G. Ry. Co., (Tex. Eee Rock & Ft. Smith R. Co. y. 
Sufficiency of instructions submit- |Civ-App.) 189 S.W. 99; Worden v. an tnunsts ls € TAT aan 
ting special issues see supra §§ 638, |; Kroeger, (Tex.Civ.App.) 184 S.W. 583 Cal.—In re Witt’s BHstate, 245 RP. 


639. 219 S.W. 1094]; 


{rev on other grounds (Commn.App.) | 197, 198 Cal. 407; Wiley v. Young, 174 
Belknap v. Groover, | P. Sil 178 Cal. 681: Cleghorn v. Cleg- 


80. Sullivan v. Minneapolis St. P. | (Tex.Civ.App.) 56 S.W. 249; Southern | horn, 5 P. 516, 66 Cal. 309; American 
& S. S. M. Ry. Co., 213 N.W. 841, 55 | Cotton-Oil Co. v. Wallace, 54 S.W.|Co. v. Bradford, 27 Cal. 360; Burritt 
N.D. 353; Schaff v. Copass, (Tex.Civ. | 638, 23 ‘Tex.Civ.App. 12; Mauch v.|v. Gibson, 3 Cal. 396; De Martini v. 
App.) 262 8.W. 234, — Hartford, 87 N.W. 816, 112 Wis. 40. Wheatley, (App.) 14 P.(2d)_ 869; 

[a]. Specific fact issues are sub- [a] Rule applied.—Where a case Weintraub v. Soronow, 1 P.(2d) 28, 


mitted in the form of questions on the | jg entitled to go to the jury on spe- 
not error to refuse | ¥,.2ome Savings Bank, 140 P. 974, 


4 ei : ° + at 2 i rp 
‘jury’s answers. to which the court | eja) issues, it is 


115 Cal.App. 145; Vallejo & N. R. Co. 


adjudicates the issue of liability. |to charge that plaintiff coul rer | 24 Cal.App. 166; Haton v. Southern 

Schaff v. Copass, (Tex.Civ.App.) 262 | no more than a stated ouneos an Pac. Co., 134 P. '801, 22 Cal.App. 461; 

S.W. 234. effect requiring the jury to find a gen- | Fujise v. Los Angeles Ry. Co. 107 
81. Sullivan v. Minneapolis St. P.|eral verdict. Pacific Express Co. v,|P: 317, 12 Cal.App. 207. 

& S. S. Ry. Co., 213 N.W. 841, 55 N.| Rudman, (Tex.Civ.App.) 145 S.W. 268. Colo.—Parker v. Plympton, 273 P. 

iDy See 90. Patterson & Roberts v. Quan- 1030, 85 Colo. 87; Eckhardt v. Gree- 
82. Watkins v. Hines, (Tex.Civ.;ah, A. & P. Ry. Co. (Tex,Civ.App.) | ley Nat. Bank, 245 P. 710, 79 Colo. 


App.) 214 S.W. 663. 195 S.W. 1163. 
83. See supra § 638. Eh 91. Cooper’ v. 
84. York v. Hilger, (Tex.Civ.App.) Co., 71 N.W. 606, 


337; London Guarantee & Accident 
Co. v. Officer, 242 P. 989, 78 Colo. 441; 


Pennsylvania Ins. | Pirst’ Nation 
oo al Bank of Ouray’ ys 
96 Wis. 362. Shank, 128 P. 56, 53 Colo. 446; Saint 


84 S.W. 1117. 92. Heflin v. Burns, 8 S.W. 48, 70 | v. Guerrerrio, SO ne eso or lia, Colo. 448, 


9 
85. South Chester Tube Co. v. Tex- ea ae 


31 Am.S.R. 320. 


homa Oil & Refining Co., (Tex.Civ. 93. Washington Nat. Bank vy, Conn.—Burbee vy. McFarland, 157 
App.) 264 S.W. 108 [error dism Woodrum, 62 P. 672, 62 Kan. 867. A. 538, 114 Conn. 56; Miller vy. “Cone 
(Commn.App.) 287 S.W. 1111]; Pry- 94. Washington Nat. Bank vy. necticut Co., 152 A. 879, 112 Conn. 
or v. Scott, (Tex.Civ.App.) 200 S.W. | Woodrum, 62 P. 672, 62 Kan. 867. 476; Ziman'v. Whitley, 147 A. 370, 
909. 95. See court rules; and constitu- yeh Nias ae Con Maree Graton, 

86. Prosser v. Montana Cent. R.|tional and statutory provisions. Gallo,.140'A. 105, 107 Conn 343; Bord 


Co;, 43: P. 81,17 Mont, 372, 30 L.R.A. 
814; Pearce v. Heyman, 


(Tex. Civ. 96. U.S.—American & British Mfg. | ¥. H. W. Dubiske Co., 136 A. 560, 105 


App.) 158 SW. 242. z Corporation v. New Idria Quicksilver |Conn. 572; Callahan v. Jursek. 124 


Mining Co., 293 F. 509; Fisher Mach, | A. 31, 100 Conn. 490; Riley v. O’Con- 


87. See supra § 918. : Works Co. v. Dougherty, 231 F. 910, | nell, 116 A. 89, 97 Conn. 182; Baldwin 
88. Bernard v. Crowell, (Tex.Civ. |146 C.C.A. 106; Crescent Milling Co. | V- City of Norwalk, 112 A. 660, 96 
App.) 46 S.W.(2d) 329; Kirby v. |v. H. N. Strait Mfg. Co., 220 EY. 804, Conn. 1; Longstean v. Owen McCaf- 
American State Bank of Amarillo, {142 C.C.A. 328 [cert den 36 S.Ct. 724, | frey’s Sons, 111 A. 788, 99 Conn. 486, 
(Tex.Ciy.App.) 4 S.W.(2d) 205; South | 241 U.S. 673, 60 L.Ed. 1231): Victor. | Kornblau v. McDermant, 98 A. 587, 90 
Chaster Tube Co. v. Texhoma Oil & | American Fuel Co. v. Pecearich, 209 | Conn. 624; Cullum v. Colwell, 33 A. 


Refining Co., (Tex.Civ.App.) 264 S.W. | F. 568, 126 C.C.A. 


390; Grand Trunk | 695, 85 Conn. 459; Case v. Clark, 76 


108 [error dism (Commn.App.) 287] Western Ry. Co. v. Lindsay, 201 F. | A. 518, 83 Conn. 183; Freedman vy. 
S.W. 1111]; Stark v. Slack, (Tex.Civ. | 836, 120 C.C.A. 166 [aff 34 S.Ct. 581, New York, eterna: Co., CET AW SOIR St: 
App.) 234 S.W. 687; Hengy v. Hengy, | 233 U.S. 42, 58 L.Ed. 838]; Elizabeth | Conn. 601, 15 Ann.Cas. 601. 

(Tex.Civ.App.) 151 S.W. 1127. v. Fitzgerald, 114 EH. 547, 52 CL.C.A. Dak.—Moline Plow Co. v. Gilbert 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 922] 


~ 


that a special interrogatory may be propounded by 
the court as a part of its general charge,’ or that 
it may be submitted after the general verdict has 
A submission of special interroga- 


been received.’ 


15 N.W. 1, 3 Dak. 239 [aff 7 S.Ct. 305, 


119 U.S. 491, 30 L.Ed. 476]. 
Idaho.—Peterson y. Hailey Nat. 
Bank, 6 P.(2d) 145, 51 Idaho 427; 
Tsuboi v. Cohn, 231 P. 708, 40 Idaho 
102, 39 A.L.R. 851; Watkins v. Moun- 
tain Home Co-operative Irr. Co., 197 


P. 247, 33 Idaho 623; Lufkins v. Col- 
lins, 10 P. 300, 2 Idaho (Hasb.) 256. 
Ill.—Toledo, ete, R. Co. v. Max- 


field, 72 Ill. 95; Skulimowski v. Deahl, 
169 Ill.App. 355; Variety Mfg. Co. v. 
Mills Novelty Co., 145 Ill.App. 387. 


Kan.—Capper v. Manufacturers’ 
PaperyCo,: wet Ps DL9, sSG wkan.. 350%. 
Missouri Pac. R. Co. v. Reynolds, 1 
P15 Ossian.) 132;4-Foster v., Tur- 
nex, if PB. 14551531, Kan. 58, 


Me.—Dyer v. Greene, 23 Me. 464. 


Mass.—Guinan vy. Famous Players- 
Lasky Corporation, 167 N.E. 235, 267 
Mass. 501; Walsh v. Adams, 139 N.E. 
379, 245 Mass. 1; -Viaux v. John T. 
Scully Foundation Co., 142 N.E. 81, 
247 Mass. 296; Hanneman-vy. I. Shli- 
vek & Sons, 126 N.E. 671, 235 Mass. 
817; Mercier v. Union St. Ry. Co., 125 
N.E. 181, 234 Mass. 85; Hill v. Hayes, 
85 N.E. 434, 199 Mass. 411, 18 L.R.A. 
N.S. 375; Boston Dairy Co. v. Mul- 
liken, 56 N.E. 711, 175 Mass. 447. 


Minn.—Zuponcie v. Val Blatz Brew- 
ing. Co., 154 N.W.-790, 131 Minn. 112; 
Kling v. Thompson- McDonald Lum- 
ber Co., 149 N.W. 947, 127 Minn. 468; 
Ziegler v. Suggit, 136 N.W. 411, 118 
Minn. 74; Morrow v. St. Paul City R. 
Co., 77 N.W. 303, 74 Minn. 480; Stens- 
gaard v. St. Paul Real Estate Title 
Ins. Co., 52 N.W. 910, 50 Minn. 429, 
17 L.R.A.-575; .fitis v. :Chicago,—etce., 
R. Co., 41 N.W. 1040, 40 Minn. 278. 


Mont.—Duckett v. Biggs, 188 P. 
938, 57 Mont. 443; McDonald vv. 
Kilenze,. 157... PRP:  175,, 52 sMont: 142; 


Michalsky v. Centennial Brewing Co., 
134 P. 307, 48 Mont. 1. 


Neb.—Beeler v. Supreme Tribe of 
Ben Hur, 184 N.W. 917, 106 Neb. 853; 
Trenholm v. Kloepper, 129 N.W. 436, 
88 Neb. 236; Maxson v. J. I. Case 
Threshing Mach. Co., 116 N.W. 281, 
81 Neb. 546, 16 L.R.A.N.S. 963; Chi- 
cago, ete., R. Co. v. Lagerkrans, 91 N. 
W. 358, 95 N.W. 2, 65 Neb. 566; Amer- 
ican F. Ins. Co. v. Landfare, 76 N.W. 
1068, 56 Neb. 482; Hedrick y. Strauss, 
60 N.W. 928, 42 Neb. 485; Union Pac. 
R. Co. v: Cobb, 59 N.W. 355, 41 Neb. 
120; Murphy v. Gould, 59 N.W. 383, 
40 Neb. 728; Atchison, etc., R. Co. v. 
Lawler, 58 N.W. 968, 40 Neb. 356; 
Marx v. Kilpatrick, 41 N.W. 111, 25 
Neb. 107; Floaten v. Ferrell, 38 N.W. 
732, 24 Neb. 347; Johnson v. Heath, 
98 N.W. 832, 5 Neb. (Unoff.) 369; 
Crete v. Hendricks, 90 N.W. 215, 2 
Neb. (Unoff.) 847. 

N.H.—-Beckley v. Alexander, 90 A. 
878, 77 N.H. 255; Elwell v. Roper, 58 
Al 507) T22NLH.. 585: 


N.J.—Radin v. Creran, 
106 N.J.Law 460. 


N.M.—Robinson y. Palatine Ins. 
Gow, 06 Be bool 1 INGO 2. 

N.Y.—Daley v. Brown, 60 N.E. 752, 
167 N.Y. 381; Audubon v. Excelsior 
iss Co. 22) INGY. 206) atioLoy Abbe r, 
64]. 

N.C.—Young vy. Fosburg Lumber 
Co., 60 S.E. 654, 147 N.C. 26, 16 L.R.A. 
INSae2 55: 

N.D.—Redlinger & Hanson Co. v. 
Parker, 243 N.W. 792. 

Ohio.—Moeskops v. Bodman, 155 N. 
BH. 566, 23 OhioApp. 176; Simms v. 
Moe Blectric Ry. Co., 6 Ohio App. 


148 A. 735, 


Peach i. (COr, 
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Okl.—Goff v. Long-Bell Lumber Co., 
286 PB. 1, 142 Okl. 194; Schwarze v. 
New Amsterdam Casualty Co. of 
Maryland, 275 P. 640, 136 Okl. 51; La 
Favette v. Bass, 252 P. 1101, 122 Okl. 
182; Brownell v. Burke, 221 P. 1026, 
97 Okl. 50; Cox v. Kirkwood, 158 P. 
930, 59 Okl. 1838. But see Stanard v. 
Sampson, 99 P. 796, 23 Okl. 13; Okla- 
homa City v. Hill, 46 P. 568, 4 Okl. 
521 (under earlier statute making 
duty of court to submit such ques- 
tions on request). 


Or.—Horn v. Elgin Warehouse Co., 
190 P. 151, 96 Or. 403; Meier & Frank 
Co. v. Mitlehner, 146 P. 796, 75 Or. 
sels. Palmer-v. Portland Ry., Light 
& Power Co.,/125 P. 840, 62 Or. 539; 
Wild v. Oregon Short-Line, etc., R. 
Co., 27 PB. 9545 2% Or. 1593. Knahtilasv. 
Oregon Short-Line, ete., R. Co., 27 P. 
91, 21 Or. 136; Swift v. Mulkey, 12 P. 
76, 14 Or. 59. 


Pa.—Panek v. Scranton Ry. Co., 102 
Ay 274, 258) Pa.7589. 


S.C.—Boozer v. Evans, 96 S.E. 
L0.9=S:Cl 34: 


S.D.—Yeager v. South Dakota Cent. 


126, 


Ry. Co., 140 N.W. 690, 31 S.D. 304; 
Ewing v. Lunn, 115 N.W. 527, 22 S.D. 
95> Bnos'y. St. Paul EF. & M. Ins. Co., 
SCN Wi 9194 S-Di 6393) 46" Aim-S.R: 
796; National Refining Co. v. Miller, 
47 N.W. 962, 1 S.D. 548. 
Tenn.—Turney v. Mobile, etc, R. 


Co., '3 Tenn. Civ-A. 628. 


Tex.—Cole v. Crawford, 5 S.W. 646, 
692 Tex. 1245. Néill val Cody, 26, Rex. 
286; Bullock & Blassingame v. St. 
Louis Southwestern Ry. Co. of Texas, 
(Civ.App.) 18 S.W.(2d) 722; Maxey 
v. Franklin Life Ins. Co., (Civ.App.) 
164 S.W. 438; Edmondson v. Cough- 
ran, (Civ.App.) 138 S.W. 435 [rev on 
other grounds 172 S.W. 1106, 106 Tex. 
540]; Kampmann v. Rothwell, (Civ. 
App.) 107 S.W. 120 [mod 109 S.W. 
LOS9, LOT Mex.2 59, 1. 7 Te RYAYNUS, 258i; 
Ross v. Moskowitz, (Civ.App.) 95 S. 
W. 86 [aff 100 S.W. 768, 100 Tex. 434]; 
Home Circle Soc. No. 2 v. Shelton, 
(Civ.App.) 85 S.W. 320; Woodmen of 
World v. Locklin, 67 S.W. 331, 28 Tex. 
Civ.App. 486; Nixon v. Jacobs, 53 S. 
W. 595, 22 Tex.Civ.App. 97; LaRue v. 
Bower, 1 Tex.App.Civ.Cas. § 1284. 


Utah.—Berg v. Otis Elevator Co., 
231 P. 8382, 64 Utah 518; Bunce v. 
Pace, 210 P. 984, 61 Utah 74; Lind- 
say Land & Livestock Co. v. Smart 
Land & Livestock Co., 137 P. 887, 43 


Utah 554; Genter v. Conglomerate 
Min. Co., 64 P. 362, 23 Utah 165; Man- 
gum v. Bullion, étc,,. Min, "Co. 50. P. 


834, 15 Utah 534; Webb v. Denver, 
etc., R. Co., 24 P. 616, Tt Ota 


Vt.—Hogle v. Clark, 46 Vt. 
Spaulding v. Robbins, 42 Vt. 90. 


Wash.—Ackerson v. Hama Hama 
Logging Co., 4 P.(2d) 638, 164 Wash. 
671; Robinson v. Silver Lake Ry. & 
Lumber Co., 299 P. 356, 163 wash. 
381; Schirmer v. Nethercutt, 288 om 
265, 157 Wash. 172; Child v. Till, 2 28 
P. 1076, 155 Wash, 133; Colvin v. peas 
Interurban Co., 232 P. 365, 132 Wash. 
591; Alaska Pacific S. S. Co. v. Sper- 
ry Mourn Coy Jlis ie rie isb22) eVWviash. 
642; Acres v. Frederick & Nelson, 140 
P. 370, 79 Wash. 402; Loy v. North- 
ern Pac. Ry. Co., 137 P. 446, 77 Wash. 


418; 


25; Purcell v. Warburton, 126 P. 89, 
70 Wash. 129; Loy v. Northern Pac. 
Rye COnmeiaeey ue Le, (OOb Washes cose 


Keane v. City of Seattle, 104 P. 819, 
55 Wash. 622; Morrison v. Northern 
74 P. 1064, 34 Wash. 70; 
Walker v. McNeill, 50 P. 518, 17 Wash. 
582, Pencil’ v. Home Ins! Co., 28 \P: 


[64 C.J.] 1117 


tories or findings may be made by the court of its 
own motion, without the consent or request of either 
party,®® and even over the objection of either or 


» 2» Wash. 
v. Hawthorn, 19 .P: 25, 
85¢ et. 12 S.Ct. 591, 144 U.S. 
d. 405). 


pate Beatie v. Lisagor, 130 S.E- 
125, 100 W.Va. 154. 


Wis.—Steber v. Chicago, etc, R- 
Cosi t204, NWS 502:5 139 ~ Wise2to. 
Schumaker v. Heinemann, 74 N.W. 
785, 99 Wis. 251; McDougall v. Ash- 
land -Sulphite-Fibre Co., 73 N.W. 
327, 97 Wis. 382; McGrath v. Bloom- 
er, 40 N.W. 585, 73 Wis. 29; Schatz 
v. Pfeil, 14 N.W. 628, 56 Wis. 429. 


Wyo.—Wyoming Cent. Irr. Co. v- 
Laporte, 182 P. 485, 26 Wyo. 249. 


Alta.—Toll v. Canadian Pac. R. 
1 fAltaskin 3's: 


B.C.—Guthrie v. Huntting Lumber 
Coz Tee EiCy Ate: 


{a] In absence of any mandatory 
enactment it is within the reasonable 
discretion of the presiding judge to 
require, or to refuse to require, the 
jury to answer pertinent interroga- 
tories, as the proper administration 
of justice may require. Freedman v. 
New York)? N!CH. & HOR. Cos 7LGAS 
901, 81 Conn. 601, 15 Am.S.R. 464. 

{b] Before retiring the jury may 
be given written interrogatories, the 
subject matter and extent of which 
is largely in the discretion of the trial 
court in the absence of any statute 
or rule upon the subjeet, and the in- 
terrogatories and answers should be 
returned with and filed as a part of 
the verdict. Riley v. O’Connell, 116 
A, 89, 97 Conn. 182. 


[ec] Statutory provision.—A stat- 
ute providing that the court may in- 
struct the jury, upon finding a gen- 
eral verdict, *to find upon particular 
questions of fact, and require a writ- 
ten finding thereon, does not compel 
the court to submit particular ques- 
tions of fact, although it may do so 
in its discretion. Poor v. Madison 
ey Power Co., 108 P. 645, 41 Mont. 
236. 

[ad] In Bnungland when a jury have 
given a general verdict the judge is 
not entitled to put a further question 
to them for the purpose of effect be- 
ing given to their answer. Arnold vy. 
Jeffreys, [1914] 1 K.B. 512. 

97. Varner v. Eppley, 182 N.B. 496, 
125 Ohio St. 526. 

98. Grand Lodge K. P. of Kansas 
v. Central, States Fire Ins. Co., 15 P. 
(2d) 466, 136 Kan. 342. 

99. U.S.—Pennsylvania R. Co. v. 
Stegaman, 22 F.(2d) 69. 


Cal.—Wiencke v. Bibby, 113 P. 
15 Cal. App. 50, 


Conn.—Freedman v. New York, N. 
H.\& Eb Ra Coy, TE TA. 90, 815 Conne 
601, 15 Am.S.R. 464, 


Ind.—Senhenn v. Evansville, 40 WN. 
BE. 69, 140 Ind. 675; Halstead v. 
Woods, 95 N.B. 429, 48 Ind.App. 127; 
Lauter v. Duckworth, 48 N.E. 864, 
19 Ind.App. 535; Hammond, etc., Elec- 
tric R. Co. v. Spyzehalski, 46 N.E. 47, 
17 Ind.App. 7. 


Iowa.—H. W. Emeny Auto Co. v. 
Neiderhauser, 157 N.W. 143, 175 Iowa 
219; Miles v. Schrunk, 117 N.W. 971, 
139 Iowa 563 


Kon Grand Lodge, K. P. of Kan- 
sas, v. Central States Fire Ins. Co. 
of Wichita, 15 P.(2d) 466, 136 Kan. 
342; Waggoner v. Oursler, 37 P. 973, 
54 Kan. 141; Mannen vy. Stebbins, 40 
PeLoss, eo Kan. App. 261. 


N. i Stra bier ore v. New York Cent., 
etc., R. Co., 53 N.Y. 654 mem [aff 6 


485; Columbia, ete., R. 
3. Wash. 
202, 


Co}, 


876, 
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both parties;! or where special interrogatories have 
been requested by the parties the court may sub- 
mit additional interrogatories of its own motion.” 


As to direction of verdict. Special interrogatories 
may be submitted in connection with the direction 
of a verdict,? and, if the evidence is conflicting, 
even though both parties move for a directed ver- 
dict, and where the answers of the jury to special 
questions establish all the essentials of plaintiff’s 
cause of action a general verdict may be directed 


for him.® 


[§ 923] (2) Propriety or Duty of Submission. In 
the absence of statute to the contrary, the court may 
exercise its discretion with regard to submitting 
or refusing to submit special findings or interroga- 
tories requested by either party,® and, unless there 


Lans. 381, 13 Abb.Pr.N.S. 18, 43 How. 
Pr. 222). 

N.C.—Holler v. Western Union Tel. 
CO OSS eho, eh 49 IN; Cacd36,.6h9) Nuk. 
A.N.S. 475; Young v. Fosburg Lumber 
Com6Oe Sea Op 4 47 NECSE 26,016 fa. x, 
A.N.S., 255. 


1. Freedman vy. New York, etc., R. 
€o.; 71. A. 901,) 81, Conn.601, 15. Ann. 
Cas. 464; Simms y. Stark Electric Ry. 
Co., 6 OhioApp. 264. 

{a] In New Hampshire (1) the 
court, against the objection of either 
or both parties may direct the jury to 
return, together with a general ver- 
dict, answers to specific questions 
submitted to them. Barstow v. 
Sprague, 40 N.H. 27; Johnson v. Hav- 
erhill, 35 N.H. 74. (2) But, where the 
case is tried upon the general issue, 
the court cannot submit a special 
question to the jury to be found and 
returned by their verdict, except by 
the consent of the paxties. Walker 
Viewsaw wer, ta NE. 1S), (3) When 
such questions are proposed to be 
submitted it will be taken for grant- 
ed that the parties assent, unless they 
object at the time, and before the 
jury retire. Allen Cummings & Co. v. 
Aldrich, 29 N.H. 63. 

2. Norton v. Volzke, 41 N.E. 1085, 
158 Ill. 402, 49 Am.S.R. 167. 


3. Hurnanen v. Nicksa, 
325, 228 Mass. 346. 

4. Hollingsworth v. Ruckman, 232 
P. 180, 72 Mont. 147. 


117 N.E: 


5. Stryker v. Stone, 116 N.E. 551, 
227 Mass. 253. 
6 <Ark.—St. Louis, etc., R. Co. v. 


Jones, 26 S.W. 595, 59 Ark. 105. 
Cal.—American Co. v. Bradford, 27 
Cal. 360. 
Conn.—O’Donnell v. Graton, 144 A. 
468, 108 Conn. 622. 


Idaho.—Lufkins v. Collins, 10 P. 
300, 2 Idaho (Hasb.) 256. 
I1l.—Toledo, ete, R. Co. v. Max- 


field, 72 Ill. 95. 

Neb.—Union Pac. Ry. Co. v. Cobb, 59 
N.W. 355, 41 Neb. 120; Atchison, T. & 
S. F. R. Co. v. Lawler, 58 N.W. 968, 
40 Neb. 356. 

Ok1.—Brownell 
1026, 97 Ok}. 50. 

Utah.—Webb v. Denver, etc., R. Co., 
DAME olo,eg witanh. bi. 

And see cases supra note 96. 


7. London Guarantee & Accident 
Co. v. Officer, 242 P. 989, 78 Colo. 441; 
Citizens’ Telephone Co. y. Prickett, 
125 N.E. 193, 189 Ind. 141; Horn v. 
Elgin Warehouse Co., 190 P. 151, 96 
Or. 403. 


Submission or refusal to submit 


Visee Ure, F221) Py 
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rogatories. 


has been an abuse of such discretion, its action is 
not subject to review as for error, in submitting* 
or in refusing to-submit® particular findings or inter- 
For example, a refusal to submit par- 
ticular interrogatories does not eonstitute error 
where they are, in substance, embraced within other 
interrogatories. submitted,® or are likely to confuse 
and mislead the jurors,!° or do not relate to ultimate 
facts;11 or which concern only simple questions of 
fact necessarily involved in the general verdict ;'? 
or where the issues are not complicated,'* and it is 


apparent that special findings will not aid the jury 


law.1° 


special interrogatories as error in 
general see Appeal and Error § 3012. 


8. Ark.—McKee v. Legion Oil & 
Gas Co., 273 S.W. 363, 168 Ark. 1167; 
Stanley v. Smith, 205 S.W. 889, 135 
Ark. 15.02: 

Cal.—OImstead v. Dauphiny, 38 P. 
505, 104 Cal. 635; De Martini v. 
Wheatley, (App.) 14 P.(2d) 869; Mc- 
Ewen v. New York Life Ins. Co., 183 
P. 373,42 (Cal.App. 133: 


Conn.—Ford v. H. W. Dabiske Co., 
136 A. 560, 105 Conn. 572. 

Dak.—Moline Plow Co. v. Gilbert, 
LONNGWS 15:3) Dak. -239) Lattat S.Ct305, 
119 U:S9°494430  Wd47'6 I. 


Idaho.—Fodey v. Northern Pac. Ry. 
Co iZe Less, 2ieldanowulo. 

Kan.—Foster v. Turner, 1 P. 145, 31 
Kan. 58 : 


Mich.—Wernette vy. Bradfield, 206 
N.W. 491, 233 Mich. 238. 


Minn.—Moody v. Canadian North- 
ou Ry. Co., 194 N.W. 639, 156 Minn. 


Neb.—American F. Ins. Co. v. Land- 
fare, 76 N.W. 1068, 56 Neb. 482. 


Ohio.—Cleveland, C. & C. R. Co. v. 
Terry, 8 Ohio St. 570. 


Okl.—Schwarze v. New Amsterdam 
Casualty Co. of Maryland, 275 P. 640, 
136 Okl. 51; Brownell v. Burke, 221 
P. 1026, 97 OKI. 50. 

S.D.—Enos vy. St. Paul Fire & 
Marine Ins. Co., 57 N.W. 919, 4 S.D. 
639, 46 Am.S.R. 796. 


Utah.—Berg v. Otis Elevator 
231, P. 832,64 Utah 518. 

Wyo.—Opitz v. Town of City of 
Newcastle, 249 P. 799, 35 Wyo. 358. 

Submission or refusal to submit 
special interrogatories as error in 
general see Appeal and Error § 3012. 


9. Missouri Pac. R. Co. v. Reyn- 
Olds, TPivb 05031 Kane 132) 


Questions already submitted in gen- 
eral see infra § 987. 


10. Heinemann y. Barfield, 207 S. 
W. 58, 136 Ark. 456; Ellet v. Los 
Altos Country Club Properties, 264 
P. 270, 88 Cal.App. 740; London Guar- 
antee & Accident Co. v. Officer, 242 P. 
989, 78 Colo. 441; Smith v. Water- 
bury & Milldale Tramway Co., 121 A. 
873, 99 Conn. 446. / 

[a] Interrogatories held not mis- 
leading.—Heinemann y. Barfield, 207 
S.W. 58, 136 Ark. 456. 


[b] In Kentucky, for example, un- 
der the Act of May 15, 1886 (Acts 
[1885-1886] ec 1170), repealing so 
much of Civ. Code Prac. (1883) § 327, 
as permits special verdicts, but pro- 
viding that the court may, in its dis- 


Co., 


in arriving at a correct conclusion.t* 
court cannot submit to the jury a question wholly 
within the province of the court,'® nor by interroga- 
tories take the opinion of the jury on matters of 
It is not a mere matter of discretion, how- 


So, also, the 


cretion, direct the jury to find a 
separate general verdict, special in- 
terrogatories are properly refused, 
where the issues are few, and they 
would only tend to confuse the jury. 
East Tennessee Telephone Co. v. Jef- 
fries, 154 S.VWie kl be, ol bo Icy etoos 


Refusal of misleading or confusing 
ig) lea in general see infra 
939. 
See infra § 929. 


3 ie 
12. Ark.—Altman-Rodgers Co. v. 


Rogers, 48 S.W.(2d) 239, 185 Ark. 561. 

Cal.—Ellet v. Los Altos Country 
Club Properties, 264 P. 270, 88 Cal. 
App. 740. 


Colo.—London Guarantee & Acci- 
Gone Co. v. Officer, 242 PB. 989, 78 Colo. 
Conn.—Ford v. H. W. Dubiske Co., 
136 A. 560, 105 Conn. 572; Smith v. 
Waterbury & Milldale Tramway Co., 
121 A. 873, 99 Conn. 446. 
Iowa.—Brooks v. Van Buren Coun- 
ty, 185 N.W. 1110, 155 Iowa 282. 
Minn.—Lunschen y. Peterson, 
N.W. 506, 120 Minn. 288. 
Okl.—Schwarze v. New Amsterdam 
caecuhs Con. 275. P2640; F tog Orde 
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Wyo.—Equitable Life Assur. Soc. 


of U. S. v. Gratiot, 14 P.(2d) 438. 


[a] Illustrations.—(1) Although 
by agreement a suit in ejectment and 
one to remove a cloud were merged to 
try one determinative issue, it was 
not error to refuse to require the jury 
to find specially on that issue, where 
the jury was instructed to predicate 
the general verdict solely on the one 
issue. Lunschen y. Peterson, 139 N. 
W. 506, 120 Minn. 288. (2) In an 
action against a county for injuries 
received by the breaking of a bridge, 
a special interrogatory, submitting 
the question whether the county had 
notice of the defects of the bridge, 
was properly refused, the liability of 
the county being dependent on that 
fact. Brooks v. Van Buren County, 
135 N.W. 1110, 155 Iowa 282. 


' Refusal of instructions covered by 
other instructions in general see 


‘supra §§ 699-707. 


13. Giffen v. Lewiston, 55 P. 545, 
6 Idaho 231; Lovett v. Lisagor, 130 
S.E. 125, 100 W.Va. 154. 


14. Lovett v. Lisagor, supra. 


15. Erie Crawford Oil Co. v. Meeks, 
81 N.E. 518, 40 Ind.App. 156. 


16. Hrie Crawford Oil Co. v. Meeks, 
Supra. 


Questions of law as not proper ‘to 
peo submitted in general see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 923-924] 


ever, but is the duty of the court to submit special 
interrogatories which are necessary to protect the re- 
questing party from the implications of a general 
verdict,1* as where reliance is placed on separate 
and distinet grounds of action or defense;!* 
where the interrogatories requested are controlling 
A statutory provision‘ that 


questions in the case.!® 
the court, upon request of either 


struct the jury, if they render a general verdict, to 
find specially upon particular questions of fact, 
when they are proper and pertinent to the issues, is 
regarded as mandatory,?° provided the questions 
require answers establishing probative facts from 
which an ultimate material fact may be inferred 


17. Pentino vy. Gallo, 140 A. 105, 
107 Conn. 242. 

18. Ziman v. Whitley, 147 A. 370, 
110 Conn. 108; Callahan v. Jursek, 


124 A. 31, 100 Conn. 490: Graham v. 
Chicago & N. W. Ry. Co., 122 N.W. 
573, 119 N.W. 708, 143 Iowa 604; 
Gardner v. Clark, 21 N.Y. 399; Suss- 
wein v. Bradley Contracting Co., 172 
N.Y.S. 652, 184 App.Div. 852. 


[a] Where there are several caus- 
es of action (1) the court must sub- 
mit requested interrogatories to en- 

able the prevailing party to determine 

whether the jury finds on all issues 
(Pentino v. Gallo, 140 A. 105, 107 
Conn. 242), (2) or on which cause of 
action the general verdict is based 
(Ford v. H. W. Dubiske Co., 186 A. 
560, 105 Conn. 572). 

[b] Alternative causes.—A trial 
court should not submit plaintiff's 
case in the alternative on inconsistent 
causes of action alleged without re- 
quiring a special finding, indicating on 
which ground the verdict for plaintiff 
was rendered. Graham v. Chicago & 
N.W. Ry. Co., 119 N.W. 708, 122 N.W. 
573, 143 Iowa 604. 

[ec] Performance and estoppel.— 
Where a general verdict is returned in 
a case where the issues of perform- 
ance and estoppel are both pleaded 
as grounds for recovery and there is 
failure of proof as to performance, 
defendant may request the court to 
submit to the jury, special findings 
which may elicit the fact that its 
verdict was based solely on the issue 
of performance. Globe Indemnity Co. 
v. Wassman, 165 N.E. 579, 120 Ohio 
St. 72. 

Rights of parties to submission of 
different theories see infra § 924. 

19. Abraham Fur Co. v. Cameron, 
145 A. 578, 295 Pa. 408. 

20. Mellon v. Weber, 152 N.E. 753, 
115 Ohio St. 91; Pecsok v. Millikin, 
173 N.E. 626, 36 Ohio App. 543; Krip- 
pendorf v. Bonte, 9 Ohio App. 130; 
West v. Knoppenberger, 26 Ohio Cir. 
Ct. 168. And see cases infra note 22. 

Construction of statute as manda- 
tory or directory in general see Stat- 
utes §§ 630-637. 


21. Mellon v. Weber, 152 N.E. 753, 
115 Ohio St. 91. 

Questions to be submitted in gen- 
éral see infra §§ 925-933. 


22. Cal.—Plyler v. Pacific Portland 
Cement Co., 92 P. 56, 152 Cal. 125. 

Ill.— Toledo, ete, R. Co. v. Max- 
field, 72 Ill. 95; Bryan v. Lamson, 88 
Tll.App. 261; Cleveland, etc., R.,.Co. 
vy. Eggmann, 71 Ill.App. 42 

Ind.— Bower v. Bower, 41 N.E. 523, 
142 Ind. 194; Noble v. Enos, 19 Ind. 
72; Michigan Southern, etc., R. Co. 
v. Bivens, 13 Ind. 263; Ft. Wayne & 
N. I. Traction Co. v. Kumb, 116 N.E. 
309, 64 Ind.App. 529; Cleveland, C., C. 
& St. L. Ry. Co..v. True, 100 N.E, 
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or 
the evidence, the 
the question.?* 

party, shall in- 


cial issues, each 
of the case, and 


22, 53 Ind.App. 156; Hilton v. 
40 N.E. 930, 12 Ind.App. 605. 

Ilowa.—Decatur v. Simpson, 88 N.W. 
839, 115 lowa 348; Trumble v. Happy, 
87 N.W. 678, 114 Iowa 624; McCoy v. 
Iowa State Ins. COs st N.W. 529, 107 
Iowa 80. 

Kan.—Jones v. Annis, 28 P. 156, 47 
Kan. 478; Bush v. Peake, 14 Kan. 
290; Stephens vy. Gardner Creamery 
Co., 57 P. 1058, 9 Kan.App. 883; Weir 
v. Herbert, 51 P. 582, 6 Kan.App. 596; 
Rouse v. Osborne, 42 P. 843, 3 Kan. 
App. 139. 

Md.—Baltimore, ete., R. Co. v. Cain, 
31 A. 801, 81 Md. 87, 28 L.R.A. 688. 

Mich.—Zucker v. Karpeles, 50 N. 
W. 373, 88 Mich. 413; Harbaugh ‘v. 
People, 33 Mich. 241. 

Mo.—Benton v. St. Louis, etc., 
Co., 25 Mo.App. 155; Gourley v. 
Louis, ete., R. Co., 25 Mo.App. 144. 


N.C.—Holler v. Western Union Tel. 
Co., 63 S.B. 92, 149 N.C. 336, 19 L.R.A. 
N.S. 475. 

Ohio.—Walsh v. J. R. Thomas Sons, 
110 N.E. 454, 91 Ohio St. 210; Pecsok 
Millikin, 173 N.E. 626, 36 Ohio App. 
543. 

Okl.—Stanard v. Sampson, 
796, 23, Okl. 18. 

W.Va.—Peninsular 


Wells, 


Jaes 
St. 


ele es 


Land Transp., 


ete., Co. v. Franklin Ins. Co., 14 S.E. 
Zot; o0)) WuN as: 666. 
Wis.—Olwell v. Skobis, 105 N.W. 


777, 126 Wis. 308; Pearson v. Kelly, 
100 N.W. 1064, 122 Wis. 660; Gatzow 
v. Buening, 81 N.W. 10038, 106 Wis. 1, 
SON At aloe. =Dolmmen ) Cou iw 
Niagara EF Ins. Co i711 (N.W... 69; 
96 Wis. 38; Steinke v. Diamond 
Match Co., 58 N.W. 842, 87 Wis. 477. 


[a] Construction of statute.—A 
statute providing that the court on 
the request of any of the parties must 
direct the jury to find a special ver- 
dict, requires the court on proper re- 
quest of either party to direct the 
jury, if they return a general verdict, 
to give answers to any material ques- 
tion, which will enable the court to 
apply the law to the facts actually 
found. The term ‘special verdict” in 
the code does not mean a finding on 
everyxX material issue, but the object 
of the statute is to determine whether 
a general verdict is or is not against 
the law. The court in determining 
whether a party has a right to special 
findings must determine whether a 
question will admit of a direct answer, 
or whether an answer favorable to 
the party preferring the request will 
be inconsistent with a general verdict 
for the adverse party, and, where 
these conditions are satisfied, the re- 
quest should be granted, whether an 
issue is called a question of fact or 
a question of fact is called an issue, or 
whether the request relates to one or 
several questions. Plyler v. Pacific 
Portland Cement Co., 92 P. 56, 152 
Cal. 125. 
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as a matter of law,?1 and makes it the duty of the 
court, upon such a request, to require special find- 
ings or to submit properly framed special interroga- 
tories on such issues,?? although a refusal to do so 
is not error where, in view of the court’s charge and 


jury fully understand and pass upon 


[§ 924] 3. Rights of Parties as to Submission of 
Different Thecories.*+ 


In submitting a case on spe- 
party is entitled to have his theory 
the facts constituting the cause of 


action, on the one hand, and matters pleaded in de- 
fense, on the other, affirmatively submitted for the 
determination of the jury;?° and it has been held 


Preparation and form of interroga- 
tories see infra §§ 939-945. 


eres Blakely v. Greene, 24 F.(2d) 


24, Necessity for submission and 
instructions on different theories in 
general see supra §§ 533-538. 


25. Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461; 
Callahan v. Jursek, 124 A. 31, 100 
Conn. 490; Fox v. Dallas Hotel Co., 
240 S.W. 517, 111 Tex. 461; Dallas Ry. 
& Terminal Co. v. Garrison, (Tex. 
Commn.App.) 45 S.W.(2d) 183 [rev 
(Civ.App.) 30 S.W.(2d) 1108]; Roark 
v. Prideaux, (Tex.Commn.App.) 291 
868 [aff (Civ.App.) 284 S.W. 
Baker v. Reed, (Tex.Civ.App.) 
54 S.W.(2d) 214; Wm. Cameron & 
Co. ‘v. Mallicote, (Tex.Ciy.App.) 50 
S.W.(2d) 407; West Texas Transp. 
Co. v. Hash, (Tex.Civ.App.) 43 S.W- 


(2d) -152;. Rogers v2: Cotton? (Chex 
Civ.App.) 42 S.W.(2d) 173; Capitol 
Hotel Co. v. Rittenberry, (Tex.Civ. 
App.) 41 S.W.(2d) 697; Cameron 


County Water Improvement Dist. No. 
1 v. Tomiyasu, (Tex.Civ.App.) 35 S.W. 
(2d) 506; Worth Mills v. Copeland, 
(Tex.Civ.App.) 33 S.W.(2d) 580; Lul- 


ing Oil & Gas Co. v. Edwards, (Tex. 
Civ.App.) 32 S.W.(2d) 921; Brammer 


& Wilder v. Limestone County, (Tex. 
Civ.App.) 24 S.W.(2d) 99; Coleman v. 
Miller, (Tex.Civ.App.) 19 S.W.(2d) 
829 [Laff (Commn.App.) 29 S.W.(2d) 
991]; Guaranty State Bank of Hutch- 
ins v. Beard, (Tex.Civ-App.) 18 S.W-. 
(2d) 679; Templeton v. Oliver H. 
Ross Piano Co., (Tex.Civ.App.) 17 S. 
W.(2d) 474; Bennett v. Giles, (Tex. 
Civ.App.) 12 S.W.(2d) 843; Brewton 
v. Butler, (Tex.Civ.App.) 12 S.W.(2d) 
228; Oilbelt Motor Co. v. Hinton, 
(Tex.Civ. App.) LL: We (Geese. 
Chancellor v. Norwich Union In- 
demnity Co., (Tex.Civ.App.) 2 S.W. 
(2d) 495 [rev on other ground 
(Commn.App.) 5 S.W.(2d) 494]; Se- 
curity Union Casualty Co. v. Fred- 
erick, (Tex.Civ.App.) 295 S.W. 301; 
Thompson v. Van Natta, (Tex.Civ. 
ADP. orl B OMe SOWY ee: Sherrill v. 
Union Lumber Co., (Tex.Civ.App.) 
207 S.W. 149; Southern Gas & Gaso- 
line Engine Co. v. Adams & Peters, 
(Tex.Civ.App.) 169 S.W. 1143. But 
see Zucht v. Brooks, (Tex.Civ.App.) 
216 S.W. 684; Jackson v. Graham, 
(Tex.Civ.App.) 205 S.W. 755; San An- 
tonio, U. & G. R. Co. v. Dawson, (Tex. 
Civ.App.) 201 S.W. 247 (all three cas- 
es holding that the rule that when a 
case is submitted on a general charge, 
the issues of each party should be 
affirmatively submitted, does not ap- 
ply when the case is submitted on 
special issues). 

[a] Wlustrations—(1) On-a judg- 
ment creditor’s motion for a judgment 
against a constable and sureties for 
failure to levy execution, submission 
of issues whether either of executions 
] were delivered to and received by the 
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that, where plaintiff makes a formal request for 
submission of the case upon special issues, it is im- 
perative upon the court to submit all issues made 
by the pleadings and evidence,?® and that, where 
the material issue of one litigant is presented in 
one form, his adversary is entitled to have the same 
Defendant, for ex- 
ample, is entitled to have each independent defense 


which has been* pleaded and is supported by the 
28 


issue presented conversely.?* 


evidence, affirmatively submitted; 


entitled to the submission of any affirmative defense 


constable, and whether the judgment 
debtor had any property in the county 
subject to execution, was simply a 
submission of the different theories 
urged by the respective parties. 
Sharp v. Morgan, (Tex.Civ.App.) 192 
S.W: 599. (2) In an action against 
carriers for injuries to a passenger, 
plaintiffs are entitled to the sub- 
mission of the issue of negligence as 
plaintiffs had pleaded it. McAdoo v. 
McClure, (Tex.Civ.App.) 232 S.W. 348 
[mod on other grounds (Commn.App.) 
243 S.W. 1080]. 

{[b] As to form of contract.— 
Where the parties attempt to prove 
different forms of contract, a ques- 
tion embodying the contract as 
claimed by defendant. as well as one 
embodying the contract claimed by 
the other side, should be included in 
the special verdict. McNaughton v. 
McClure, 171 N.W. 936, 169 Wis. 288. 


Failure or refusal to submit issue 
as error see Appeal and Error § 3011. 

Wecessity for submission of issues, 
theories, and defenses in general see 
supra §§ 533-538. 

26. .Commonwealth Casualty Co. v. 
Holyfield, ¢Tex.Civ.App.) 264 S.W. 
U5 7, 

Power and duty of the court as to 
submitting special issues in general 
see supra § 920. 


27. Worth Mills v. Copeland, (Tex. 
Civ.App.) 33 S.W.(2d) 580; Interna- 
tional & G. N. R. Co. v. Barnes Bros., 
(Tex.Civ.App.) 294 S.W. 349. 

[a] For example, where, in an ac- 
tion by a trustee in bankruptcy to 
cancel vendor’s lien notes as assigned 
to defendant to hinder, delay, and 
defraud creditors, the court charged 
the jury, at defendant’s request, that 
“valuable consideration,’ as used in 
the main eharge submitting the issue 
whether defendant purchased the 
notes “in good faith’ for a valuable 
consideration, meant either money or 
notes, it was error to refuse to submit 
plaintiff's special issue as to whether 
transferor was indebted to defendant 
in the amount of a note shown to have 
heen executed by him to defendant, as 
the jury could reasonably conclude, 
under the definition given, that execu- 
tion of a note would satisfy the law, 
although without consideration, and 
could have referred the term ‘good 
faith’ to defendant’s belief that 
transferor was the owner of the notes. 
Bloxham v. Wallace, (Tex.Civ.App.) 
259 S.W. 4001. 

28. Cal.—Napa Valley Packing Co. 
vy. San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461. 

Conn.—Ford v. H. W. Dubiskie Co., 
136 A. 560, 105 Conn. 572. 

Tll.— Devine v. Northwestern Ele- 
vated R. Co., 184 Ill.App. 64 [aff 107 
N.E. 118, 265 Ill. 641). 

Ohio.—Globe Indemnity Co. v. 
Wassman, 165 N.H. 579, 120 Ohio St. 
72. 

Tex.—Fox v. Dallas Hotel Co., 240 
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but he is not 


S.W. 517, 111 Tex. 461; American Em- 
ployers’ Ins. Cor Vv. Singleton, 
(Commn.App.) 24 S.W.(2d) 26 [rev 
(LREXACIVGADDs)) eal aoe SHV CLO e Sooty 
Montrief & Montrief v. Bragg, 
(Commn.App.) 2 S.W.(2d) 276 [rev 
(Civ.App.) 297 S.W. 244, reh .den 
(Commn.App.) 4 S.W.(2d) 964]; 
Northern Texas Traction Co. v. Wood- 
all, (Commn.App.) 299 S.W. 220 [rev 
(Civ.App.) 294 S.W. 873]; Warnock 
v. Mills, (Commn.App.) 291 S.W. 850 
[rev (Civ.App.) 284 S.W. 676]; Kan- 
Sac (City aie SOL Miva COO hexane 
Foster, (Civ.App.) 54 S.W.(2d)_ 270; 
Wichita Falls Traction Co. v. Jeter, 
(Civ.App.) 48 S.W.(2d) 372; Psimenos 
v. Huntley, (Civ.App.) 47 S.W.(2d) 
622; Texas Employers’ Ins. Ass’n v. 
Galloway, (Civ.App.) 40 S.W.(2d) 
O71 SseChiecaeow EU. aay Sore G- Evy C Osman 
Martin, (Civ-App:) = 3tiSeWa (2.0). 207; 
Tull v. Turley, (Civ.App.) 36 S.W.(2d) 
1101; Johnson v. Neeley, (Civ.App.) 
36 S.W.(2da) 799; Farrar Lumber Co. 
v. McDonald, (Civ.App.) 32 S.W.(2d) 
940; Forreston Gin Co. v. Waxahachie 
Nat. Bank, (Civ.App.) 31 S.W.(2d) 355 
[rev on other grounds (Commn.App.) 
46 S.W.(2d) 666]; Federal Surety Co. 
v. Jetton, (Civ.App.) 29 S.W.(2d) 534 
[mod on other grounds (Commn.App.) 
44 S.W.(2d) 923]; Adams v. Le Sage, 
(Civ.App.) 25 S.W.(2d) 207; Humble 
Pipe Line Co. v. Kincaid, (Civ.App.) 
19 S.W.(2d) 144; Cox v. Cooper, (Civ. 
App.) 11 S.W.(2d) 601; Oilbelt Motor 
Cotty.shuntony, (Gives pe) ob Leases (Zid) 
338; Texas Pacific Coal & Oil Co. v. 
Grabner, (Civ.App.) 10 S.W.(2d) 441; 
Leath v. Benton Abstract & Title Co., 
(Civ.App.) 9 S.W.(2d) 501; Gulf Pipe 
Line Co. v. Watson, (Civ.App.) 8 S.W. 
@a)o 957s Chapman v. Guaranty 
State Bank, (Civ.App.) 297 S.W. 545; 
Texas Employers’ Ins. Ass’n v. Owen, 
(Civ.App.) 291 S.W. 940 [rev on other 
grounds (Commn.App.) 298 S.W. 542]; 
Western Union Telegraph Co. v. Bow- 
len, (Civ.App.) 280 S.W. 598; Texas 
& N. O. Ry. Co. v. Wagner, (Civ.App.) 
262 S.W. 902 [error dism sub nom. 
National Compress Co. v. Hamlin, 269 
SOW. L024, U4 Mex si5.1> Gulf "Ci & 
Soe Ry. Cos Van Woods!) (Civ App.) 
262) S.W. 229; Attna Life Ins. Co. ‘v. 
Robinson, (Civ.App.) 262 S.W. 118 [aff 
(Commn.App.) 276 S.W. 900, motions 
for reh overr (Commn.App.) 277 S.W. 
629]; Houston & TI. C. R. Co. v. Smith, 
“(CIV ADD») 2OS sua Ot25) VWaard! yr 
Hamilton, (Civ.App.) 251 S.W. 819; 
Schaff v. Lynn, (Civ.App.) 238°S.W. 
1034; Bvans v. McKay, (Civ.App.) 
212) S.Wa, 680. Laismny £ wild! Texass 
Kalamazoo Silo Co. v. Alley, (Civ. 
App.) 180 S.W. 621. 

Wis.—Schroeder vy. City of Water- 
town, 152 N.W. 470, 161 Wis. 13. 

[a] This right depends on whether 
a group of facts is tendered by answer 
which, if true, would constitute a de- 
fense. Rio Bravo Oil Co. v. Daniel, 
(Tex.Civ.App.) 20 S.W.(2d) 369. 

[b] As regards a cross action (1) 
of defendant, plaintiff is in the posi- 
tion of defendant, and is entitled to 
an aftirmative presentation of his 


which he does not plead.?® 
jury are asked to find a particular fact without be- 
ing informed as to its relevancy to the claim of either 
party, their conflicting claims need not be affirma- 
tively submitted to the jury.*°® 


[§ 925] 4. Questions or Issues To Be Submitted— 
a. In General—(1) Special Issues—(a) In General. 
Generally speaking, where the case is one which is 
tried on special issues or special verdicts,?! the is- 
sues to be submitted are the special issues that are 
ordinarily submitted in a cause of that nature,*? un- 


[§§ 924-925 


Where, however, the 


defenses. Worth Mills v. Copeland, 
(Tex.Civ.App.) 33 S.W.(2d) 580. (2) 
But he is not entitled to have sub- 
mitted as a special issue matter 
which he doés not specially plead as 
a defense. San Jacinto Rice Co. v. 
Ulrich, (Tex.Civ.App.) 214 S.W. 777. 


{c] Fraudulent representations.— 
In an action for damages for fraudu- 
lent representations, if each represen- 
tation is found to be false, made with 
intent to deceive, and relied upon by 
plaintiff to his damage, there are as 
many causes of action as there are 
representations, and defendants are 
entitled to have the jury answer each 
interrogatory properly framed as to 
each of the causes of action. Calla- 
nae v. Jursek, 124 A. 31, 100 Conn. 

90. 


[d] In an architect’s suit for fees, 
the owners are'entitled to an affirma- 
tive presentation of defenses charging 
the architect with negligence in pre- 
paring plans, estimating cost, and de- 
laying construction, although archi- 
tect claims the owner was responsible 
for the increased cost. Capitol Hotel 
Co. v. Rittenberry, (Tex.Civ.App.) 41 
S.W,(2d) 697. 

[e] Questions submitting special 
defense should include the whole de- 
fense, and not only a part. Schroeder 
v. City of Watertown, 152 N.W. 470, 
161 Wis. 13. 

29. Murphy v. Carolina Power & 
Light Co., 146 S.E. 204, 196 N.C. 484; 
Galveston, H. & S. A. Ry. Co. v. Ford, 
(Fex.Civ.App:).;275 S.W. 463°— San 
Jacinto Rice Co. v. Ulrich, (Tex.Civ. 
App.) 214 S.W. 777. 

sO. Hoover v. Hamilton, (Tex.Civ. 
App.) 14 S.W.(2d) 935. 

[a] General charge distinguished. 
—‘“When a case is submitted by a 
general charge in which the jury is 
not requested to find the particular 
determining fact issues in the case it 
is both proper and necessary that the 
attention of the jury should be direct- 
ed to the conflicting claim of the par- 
ties raised by the evidence, and in- 
formed that, if they find that plain- 
tiff’s claim is supported by the evi- 
dence, they should return a verdict 
for plaintiff, but, if they find defend- 
ant’s claim is sustained by the evi- 


dence, the verdict should be in his 
favor. The reason for such affirma- 
tive submission of the conflicting 


claims of the parties arising upon the 
evidence does not exist when a jury is 
asked to find a particular fact with- 
out being informed as to the relevancy 
of such fact to the claim of either 
party.” Hoover v. Hamilton, (Tex. 
Civ.App.) 14 S.W.(2d) 935, 939. 

Sl. General power and duty, as to 
special verdicts, of: 

Court see supra §§ 920-923. 
Jury see supra §§ 918, 919. 

32. Baker v. Winslow, 113 S.E. 570, 
184 N.C. 1; Westfeldt v. Adams, 74 
S.H. 1041, 159 N.C. 409; Keller v. City 
of Port Washington, 227 N.W. 284, 
200 Wis. 87; Keena v. American Box 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 925-926] 


less the parties specially agree on other issues.*3 
The framing of the issues is left largely to the dis- 
eretion of the trial court,?4 and while every material 
issue, where there is a trial by jury, should be sub- 
mitted to the jury,*® this does not mean that every 
material conflict in the evidence,*® or every fact 
tending to establish or disprove the main issues of 
liability or nonliability®’ should be submitted. 
special issues submitted should be such as will af- 
ford a fair opportunity to each party to develop 
his ease,*® make easy the elucidation of the facts 
to the jury,°® and dispose of the 
troversy without leaving anything to conjecture,*°® 
and to which the answers will be sufficient to sup- 


Toe Co., 128 N.W. 858, 144 Wis. 231. 


[a] In slander (1) for example, 
where the answer merely alleges that 
the allegations of the complaint as to 
the utterance of slanderous words 
were untrue, and denies any damage 
to plaintiff, and the court submits 
three special issues, to wit, whether 
defendant spoke to plaintiff in the 
hearing of others the words alleged, 
or such words in substance, and what 
damage, if any, plaintiff was entitled 
to recover; the special issues sub- 
mitted were proper, defendant being 
entitled thereunder to offer evidence 
of any defense alleged by him. Fields 
v. Bynum, 72 S.E. 449, 156 N.C. 413. 
(2) Issues in libel and slander gen- 
erally see Libel and Slander §§ 416— 
440. (3) Verdict and findings in libel 
and slander generally see Libel and 
Slander § 558. 


[b] In submitting issue of negli- 
gence (1) the court may ask the jury 
to find whether defendant failed to 
exercise care ordinarily exercised by 
men generally under similar circum- 
stances, whether plaintiff’s injury 
was the natural and probable result 
of want 'of ordinary care by defend- 
ant, and whether defendant, as an 
ordinarily intelligent person, ought 
reasonably to have foreseen that the 
injury would probably follow from 
such want of care. Berrafato v. Ex- 
ner, 216 N.W. 165, 194 Wis. 149. (2) 
Where the complaint in an action for 
injuries to a servant while operating 
a machine charges only a negligent 
failure of the master to warn the 
servant, the questions of the special 
verdict should be whether the danger 
was so obvious that the servant, con- 
sidering her age and experience, 
should have known and appreciated it 
prior to the injury, and whether the 
master failed to warn the servant so 
as to enable her to appreciate the 
danger, and whether such failure was 
the proximate cause of the injury, 
and whether any lack of ordinary care 
on the servant’s part proximately con- 
tributed to her injury, together with 
the sum which would reasonably com- 
pensate her for her injury. Keena v. 
American Box Toe Co., 128 N.W. 858, 
144 Wis. 231. 


33. Westfeldt v. Adams, 
1041, 159 N.C. 409. 


34. Hunt v. Eure, 127 S.E 593, 189 
N.C. 482. 


Power and duty of the court as to: 


Framing issues generally see infra §§ 
939-945. 


SD ae aed 3 issues generally see supra 


§§ 9 
35. infra § 926. 


36. Hoover v. Hamilton, (Tex.Civ. 
App.) 14 S.W.(2d) 935. 


37. St. Louis, B. & M. Ry. Co. v. 
[64 C. J.—71] 


74 S.E. 


See 
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The 


matters in con- 


Jenkins, (Tex.Civ.App.) 172 S.W. 984; 
Meidenbauer v. Pewaukee, 156 N.W. 
144, 162 Wis. 326. 


[a] Notice of defects on highway. 
—Where, in an action against a town 
for injuries on its highway, when 
plaintiff's horse, frightened by a loco- 
motive, plunged into a quarry, the 
jury were fully instructed as to con- 
structive notice, there was no error 
in submitting a question as to wheth- 
er the town had notice that the engine 
was being left on the highway, with- 
out one as to whether it had notice in 
time to remove. Meidenbauer  v. 
Town of Pewaukee, 156 N.W. 144, 162 
Wis. 326. 


38. Ellis v. Midway Improvement 
Cos 905 Sis 290) 172 IN. C38525 -e= 
Neeley v. W. H. Miles Shoe Co., 87 S. 
BE. 64, 170 N.C. 278; Dixie Fire Ins. 
Co. v. American Bonding Co., 78 S.E. 
480, £62) N.C..384; ‘Tuttle v. Tuttle, 
59 S.BH. 1008, 146 N.C. 484, 125 Am.S.R. 
481. 


{a] Whus, where the issue sub- 
mitted by the court embraces every 
issuable fact and enables plaintiff to 
present fully its side of the case, it is 
proper to reject issues tendered by 
plaintiff which if adopted would tend 
to prolixity. American Lumber Co. v. 
Quiett Mfg. Co., 78 S.E. 284, 162 N.C. 
395. 


Rights of parties as to different 
theories see supra § 924. 


39. Hunt v. Bure, 127 S.E. 593, 189 
N.C. 482; In re Herring’s Will, 67 S.E. 
570, 152 N.C. 258. 


40. Perry v. White, 116 S.BH. 84, 
185 N.C. 79; McKenzie v. McKenzie, 
69 S.E. 184, 153 N.C. 242; Missouri, 
K. & T. Ry. Co. v. St. Louis South- 
western Ry. Co., (Tex.Civ.App.) 239 
S.W. 337. 


[a] Tllustration—In a _ railroad 
company’s suit to condemn the right 
to cross another company’s spur 
track at two points to reach an ice 
plant, special issues as to whether it 
could reach such plant without cross- 
ing defendant’s tracks, or by making 
only one crossing, were properly re- 
jected, as affirmative answers would 
not have been decisive of the right 
to condemn. Missouri, K. & T. Ry. 
Co. of Texas v. St. Louis South- 
western Ry. Co. of Texas, (Tex.Civ. 
App.) 239 S.W. 337. 


41. McKenzie v. McKenzie, 69 S.E. 
134) 153 N.C. 242: /Texas;) ete. Ri. Co. 
v. Miller, 15 S.W. 264, 79 Tex. 78, 23 
Am.S.R. 308, 11 L.R.A. 395; Houston, 
etc., R. Co. v. Snelling, 59° Tex. 116% 
Texas & N. O. Ry. Co. v. Coker, (Tex. 
Civ.App.) 24 S.W.(2d) 447; Kansas 
City, “Mes OF Ry..; ‘Con of hDexas) v. 
Bomar, (Tex.Civ.App.) 207 S.W. 570. 


42. Western Indemnity Co. v. 
Corder, (Tex.Civ.App.) 249 S.W. 316; 


port a judgment.4! 
quire the jury to answer all the issues submitted ;*7 
and hence, if every material issue is submitted by 
the court, it may properly refuse to submit issues 
which call for mere matters of detail and do not 
control the disposition of the case,*? and the an- 
swer to which would not affect any judgment to be 
rendered ;*4 but it has 
not submit a part of the facts to the jury, and, 
itself, determine the remainder without a waiver by 
the parties of a verdict by the jury;*® it cannot 
ignore vital issues and then find such issues against 
the party pleading them.*® 


[§ 926] (b) As Raised. by Pleadings and Evi- 


[64 C.J.] 1121 


The court need not permit or re- 


been held that the court can- 


Oriental Inv. Co. v. Barclay, 64 S.W. 
80, 25 Tex.Civ.App. 5438. 


[a] Established practice is to in- 
struct the jury that an affirmative or 
negative answer to certain issues re- 
lieves it of the duty of answering cer- 
tain others. Western Indemnity Co. 
eacwene a (Tex.Civ.App.) 249 S.W. 


43. Wallace v. Bellamy, 155 S.E. 
856, 199 N.C. 759; Jentz v. National 
Casualty Co., 204 N.W. 344, 52 N.D. 
688; Weatherford M. W. & N. W. Ry. 
. v. Bancom, (Tex.Civ.App.) 262 
S.W. 823; St. Louis Southwestern Ry. 
of Texas v. Austin, (Tex.Civ. 
App.) 254 S.W. 519; City Nat. Bank 
of El Paso v. El Paso & N. E. Ry. Co., 
(Tex.Civ.App.) 225 S.W. 391 [cert er 
42 S.Ct. 461, 258 U.S. 616, 66 Lied. 
792, and aff 43 S.Ct. 640, 262 U.S. 695, 
67 L.Ed. 1184]; International & G. 
N. Ry. Co. v. Jones, (Tex.Civ.App.) 
175 S.W. 488; Cisco Oil Mill v. Van 
Geem, (Tex.Civ.App.) 166 S.W. 439. 


[a] Thus, where, in a suit on a 
note, the trial court sufficiently de- 
fines where the burden of proof on 
the issues rests, it does not err in 
refusing defendant’s requested spe- 
cial issue, whether the bank had 
shown by a preponderance of evidence 
that the note renewed by that in suit 
was executed by defendant or by his 
authority. Goree v. Uvalde Nat. 
Bank, (Tex.Civ.App.) 218 S.W. 620 
[dism f w jj. 


[b] Incidental question of fact 
need not be submitted. Wallace v. 
Bellamy, 155 S.E. 856, 199 N.C. 759. 


44. Abell v. Atchison, T. & S. F. 
Ry. CO; each odes leben pisciammleoer 
Hoard v. White, 220 P. 296, 114 Kan. 
531; Campbell v. Board of Com’rs of 
Reno’ County, 1165 Pi ib be Lose ran: 
329, 2 A.L.R. 178; Winchester v. Win- 


chester, Ji01 S.E. 25;, 1789 N.Cy 483- 
Stiles v. Union. Terminal Co., (Tex. 
Civ.App.) 1 S“W.(2d) 947; Interna- 


tional & G. N. Ry. Co. v. 
Civ.App.) 175 S.W. 488. 


[a] Special issues that do not 
form basis for judgment should not 
be submitted. Stiles v. Union Termi- 


Jones, (Tex. 


sae Co., (€Tex.Civ.App.)* 1 “S:w.@ad) 
45. Hodges v. Easton, 1 S.Ct. 307, 


106 U.S. 408, 27 L.Ed. 169. See Hous- 
ton, ete, Ri Co, v. Snelling, (59% Mex 
116 (holding that, where many issues 
are included, one special issue may 
not be submitted). 


46. Donigan v. Polacek, (Tex.Civ. 
App.) 5 S.W.(2d) 792. 


[a] Reason for rule.—‘“The office 
of the jury is thereby robbed of its 
prerogatives of being judges of the 
weight of the testimony and the cred- 
ibility of witnesses.” Donigan v. Pol- 
acek, (Tex.Civ.App.) 5 S.W.(2d) 792, 


1122 [64 C.J.] 


dence.*7 


47. Issues under pleading in gen- 
eral see Pleading §§ 1144-1159. 


48. McQuillan v. McQuillan, (R.I.) 
83 A. 401; 'U. S. Fidelity & Guaranty 
Co. v. Dowdle, (Tex.Civ.App.) 269 S. 
W. 119; Hanson v. Hood’s Creek 
peamess Dist., 191 N.W. 744, 179 Wis. 

fe 


[a] Trial courts may exercise con-~ 
siderable discretion in framing spe- 
cial verdicts, and their discretion will 
not be interfered with so long as 
proper issues are covered by appro- 

priate questions; but such rule does 
Tot contemplate the submission of is- 
sues differing from those required by 
statute, not merely in form, but in 
substance. Hanson v. Hood’s Creek 
peeing e Dist., 191 N.W. 744, 179 Wis. 
Sis 


{b] Issues court may pass upon.— 
When a cause is submitted on special 
issues, every controverted issue must 
be submitted except such as the court 
is authorized by statute to pass upon. 
Gardenhire v. Gardenhire, (Tex.Civ. 
App.) 172 S.W. 726. 


[c] Mandatory statute.—A statute 
requiring the court to submit all is- 
sues made by the pleadings supported 
by the evidence is mandatory. Robert 
Oil Corporation v. Garrett, (Tex.Civ. 
App.) 22 S.W.(2d) 508 [aff (Commn. 
App.) 37 S.W.(2d) sana 

49. Cal.—Pigeon v. W. P. Fuller 
oo O05, 105. P. 976, 156 Cal. 691. 

Ill.—Shank v. Modern Woodmen of 
America, 213 Ill.App. 506. 


Iowa.—Killeen v. Greve, 166 N.W. 
731, 182 Iowa 1382. 


Kan.—Murphy v. Ludowici Gas & 
@il Co.,.150 BP. 581,96 Kan. 321; Pen- 
ae v. Berhenke, 146 P. 1187, 94 Kan. 

32. 


Neb.—Kelley v. E. Meyer Fruit Co., 
153 N.W. 554, 98 Neb. 503. 


N.Y.—Thuna v. Wolf, 228 N.Y.S. 
658, 182 Misc. 56 [rev 223 N.Y.S. 765, 
130 Mise. 306]. 


N.C.—Unaka and City Nat. Bank of 
Johnson City, Tenn., v. Lewis, 159 
S.E. 312, 201 N.C. 148; Home Building 
v. ‘Nash, 157 S.H. 134, 200 N.C. 4380; 
Corporation Commission of North 
Carolina v. Merchants’ Bank & Trust 
Co., 138 S.E. 22, 193 N.C. 696; Federal 
Land Bank of Columbia v. Barrow, 
tS Hans, | LOO LIN. GC. 8 03)s 4 Sams evn 
Cochran & Ross Co., 125 S.E. 626, 188 
N.C. 731; McLawhorn vy. Coppage, 125 
S.B. 2, 188 N.C. 455; Mann v. Arch- 
bell, 118 S.E. 911, 186 N.C. 72; Brown 
v. Harding, 89 S.H. 222, 171 N.C. 686 
[den reh 86 S.H. 1010, 170 N.C. 253, 
Ann.Cas.1917C 548, and retaxation of 
costs den 90 BBs Sen Livan Nee SSibils 
Garrison v. J. ‘Case Threshing 
Mach. Co., 74 oe “821, LOINC. 28i5. 
McKenzie v. McKenzie, 69 S.E. 134, 
153 N.C. 242; W. F. Main Co. v. Fields, 
BG S.H.. 943, °144 N.C. 307, 11 (LARA. 
N.S. 245,/119 Am.S.R. 956. 

R.I.—Doyle v. Ralph, 141 A. 180, 49 
R.I. 155; G. W. McNea~, Inc., v. Amer- 
ican & British Mfg,) Co., 115'.A. 709, 
44 R.I. 190 [cert den 42 S.Ct. 462, 258 
U.S. 629, 66 L.Ed. 800]; McQuillan 
v. McQuillan, 83 A. 401. 


Tex.—Abbott v. Andrews, (Cormmn. 
App.) 45 S.W.(2d) 568 [rev (Civ. App.) 
29 S.W.(2d) 885]; Wilson v. Hagins, 
(Commn.App.) 50 S.W.(2d) 797 [aft 
(Civ.App.) 25 S.W.(2d) 916]; Ward v. 
Weaver, (Commn.App.) 34 S.W.(2d) 
1093 [aff (Civ.App.) 19 S.W.(2d) 140]; 
Cox, Inc., v. Humble Oil & Refining 


For later cases, Rev eORuLenye and changes in the law see Annotations, same title and section number, 


Except in so far as controlled and limited 
by statute,*® there should, as a general rule, be 
submitted to the jury all the controverted material 
issues or questions of fact, and those only, that are 
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Co., (Commn.App.) 16 S.W.(2d) 285 
[rev ~§(CiviApp.) 7) sSiWiC2da). 163]; 
Hutchinson v. Dwyer, (Commn.App.) 
296 S.W. 500 [rev (Civ.App.) 289 S.W. 
1021]; Prideaux v. Roark, (Commun. 
App.) 291 S.W. 868 [aff (Civ.App.) 284 


SAW... 624450 St (uonis,’S. Hy coy. 
Co. v. Wilson, (Commn.App.) 279 S. 
W. 808 [rev (Civ.App.) 262 S.W. 


1074]; Humphreys Oil Co. v. Liles, 
(Commn.App.) 277 S.W. 100 [aff (Civ. 
App.) 262 S.W. 1058]; Connellee v. 
Nees, (Commn.App.) 266 S.W. 502 
[rev (Civ.App.) 254 S.W. 625]; Kan- 
sas City,) Misc& On Rye Coma. Hos- 
ter, (Civ.App.) 54 S.W. Cea) 270; Bak- 
er v. Reed, (Civ.App.) 54 S.W.(24) 
214; Dallas Ry. & Terminal Co. v. 
Fuchs, (Civ.App.) 52 S.W.(2d) 685; 
White v. Hutton, (Civ.App.) 52 S.W. 
(2d) 542; Forreston State Bank v. 
Brooks, (Civ.App.) 51 S.W.(2d) 645; 
Locke'v. Bralley, (Civ.App.) 50.S.W. 
(2d) 410; Barr v. White, (Civ.App.) 
47 S.W.(2d) 910; Traders’ & General 
Ins. Co. v. Powell, (Civ.App.) 44 S. 
W.(2d) 764; Armour & Co, v. Tomlin, 
(Civ.App.) 42 S.W.(2d) 634; Dallas 
Nat. Bank v. Peaslee-Gaulbert Co., 
(Civ App.) 35" Suw.G2d)) 221° Nexas 
Employers’ Ins. Ass’n vy. White, (Civ. 
App.) 32 S.W.( 2d) 955; Spurlock v. 
Hilburn, (Civ.App.) 32 S.W.(2d) 396; 
Wonderful Workers of the World v. 
Winn, (Civ.App.) 31 S.W.(2d) 879; 
Federal Surety Co. v. Jetton, (Civ. 
App.) 29 S.W.(2d) 534 [mod on other 
grounds (Commn.App.) 44 S.W.(2d) 
923]; Shaw v. Shaw, (Civ.App.) 28 
S.W.(20a) 132 O Rio *Bravoy Oil'€o,” Vv. 
Daniel, (Civ.App.) 20 S.W.(2d) 369; 
Zurich General Accident & Liability 
Ins. Co. v. Thompson, (Civ.App.) 19 
S.W.(2d) 153; Templeton v. Oliver H. 
Ross Piano Co., (Civ.App.) 17 S.W. 
(2d) 474; Norwich Union Indemnity 
Os. tVig Wilson, Ce Apes: 17 S.W.(2d) 
68; San Antonio & A 

Carpenter, (Civ. App.) 
929; Watts v. Continental Casualty 
Co., (Civ.App.) 10 S.W.(2d) 1028 [rev 
on other grounds (Commn.App.) 18 S. 
W.(2d) 591]; Scott v. G. W. Waldrop 
& Co., (Civ.App.) 8 S.W.(2d) 552; 
Houston Chronicle Pub. Co. vy. Martin, 
(Civ.App.) 5 S.W.(2d) 170; Southern 
Surety Co. v. Solomon, (Ciy.App.) 4 
S.W.(2d) 599; Kirby v. American 
State Bank of Amarillo, (Civ.App.) 
4 S.W.(2d) 205; People’s Trust Co. v. 
Riley, (Civ.App.) 300 S.W. 142; Tow- 
ler v. Chambers, (Civ.App.) 299 S.W. 
272; Tucker v. Smellage, (Civ.App.) 
297 S.W. 875; Morton Salt Co. v. Ly- 
brand, (Civ.App.) 292 S.W. 264; Hof- 
heinz v, Wilson, (Civ.App.) 286 S.W. 
958 Texas & BP. Ry. Co. vi ‘Perkins: 
(Civ.App.) 284 S.W. 6838; Byers v. 
Shelton, (Civ.App.) 282 S.W. 635; 
Wolf v. Wolf, (Civ.App.) 269 S.W. 
488; U. S. Fidelity & Guaranty Co. 
v. Dowdle, (Civ.App.) 269 S.W. 119; 
Stevenson v. Barrow, (Civ.App.) 265 
S.W. 602; American Surety Co. v. Hill 
County, (Civ.App.) 254 S.W. 241 [aff 
(Commn.App.) 267 S.W. 265]; Comp- 
ton v. Skeeters, (Civ.App.) 250 S.W. 
201; Sanderfur vy. Beard, (Civ.App.) 
249 S.W. 274; Haverbekken v. John- 
son, (Civ.App.) 248 S.W. 102; Mason 
v. Gantz, (Civ.App.) 226 S.W. 435; 
Houston EB. & W. T. Ry. Co. v. Lynch, 
(Civ.App.) 208 S.W. 714; Dubois v. 
Lowery, (Civ.App.) 205 S.W. 858 [er- 
ror refused]; Galveston, H. & H. R. 
Coinv: Fleming, (Cixn, App.) 203 S.W. 
105 [dism f w jl]; San Antonio, U. 
&oGy Ree Corryve Dawson, (Civ. App.) 
201 S.W. 247 [error refused]; John- 
son vy. Johnson, (Civ.App.) 191 S.W. 


[§ 926 


properly raised by the pleading and supported by 
the evidence,*® and it is essential to this rule that 
there be sufficient evidence to sustain the pleading 
which raises the issue.°° 


A failure or refusal to 


Feagins v. Texas Machinery & 
Supply Co., (Civ.-App.) 185 S.W. 961 
{error refused]; Taylor v. Jackson, 
(Civ.App.) 180 S.W. 1142; Daniel v. 
Lane, (Civ.App.) 179 S.W. 906; J. D. 
Fields & Co. v. Allison, (Civ.App.) 171 
Sow 2 740) “Gipson. Vv se lereer (eine 
App.) 146 S.W. 983 [rev on other 
grounds 184 S.W. 502]; Uecker v. 


366; 


Zuercher, 118 S.W. 149, 54 Tex.Civ. 
App. 289: Mitchell v. Western Union 
Tels, Co, 3825S, W. ,L0LG6) 12) nesses 
App. 262. 


Wis.—Liberty Tea Co. v. La Salle 
Fire Ins. Co., 238 N.W. 399, 206 Wis. 
639; Gunsten v. Green, 141 N.W. 239, 
153 Wis. 413; Guse v. Power & Min- 
ing Machinery Co., 189 N.W. 195, 151 
Wis. 400; Wawrzyniakowski v. Hoff- 
man & Billings Mfg. Co., 131 N.W. 
429, 146 Wis. 153; Case v. Beyer, 125 
N.W. 947, 142 Wis. 496; Rowley v. 
Chicago, -ete., Re Cound15 NiWe=86s, 
135 Wis. 208; Baxter v. Chicago, ete., 
R. Co., 80 N.W. 644, 104 Wis. 307; 
nee v. Peck, 27 N.W. 180, 65 Wis. 

3: 


There should be submitted, 
(1) Affirmative allega- 
Hous of complaint. Houston HE. & W. 

« Co, .v.' Zones, CTex.Civy Appa 
owe tad) 743. (2) Issue raised by 
evidence coming from _ interested 
source, or where the parties are an- 
tagonistic. Carwile v. Roberts, (Tex. 
Civ.App.) 11 S.W.(2d) 549. (3) Each 
separate ground of recovery support- 
ed by pleadings and proof. Wright v. 
Maddox, (Tex.Civ.App.) 288 S.W. 560. 
(4) Issue raised by plaintiff sustain- 
ing cause of action and independent 
issue constituting defense, raised by 
defendant by evidence extraneous to 
plaintiff's issue. Texas Employers’ 
Ins. Ass’n v. White, (Tex.Civ.App.) 32 
SOW s(2d), 955; 

[b] Where evidence is conflicting 
upon but one question of fact, the 
court may submit such question to 
the jury and render judgment on their 
verdict. Kelley v. E. Meyer Fruit Co., 
153 N.W. 554, 98 Neb. 5038. 


[ec] Mere recital of some fact ina 
pleading, which is denied, does not 
require itS submission to the jury, 
unless it was necessarily, or at least 
properly, pleadable. Wawrzyniakow- 
ski v. Hoffman & Billings Mfg. Co., 
131 N.W. 429, 146 Wis. 153. 


{[d] Under general denial—In an 
employee’s suit to set aside an award, 
insurer has the right under a general 
denial to have submitted the issue 
whether disability resulted from the 
accident.. Federal Surety Co. v. Jet- 
ton, (Tex.Civ.App.) 29 S.W.(2d) 534 
poe (Commn.App.) 44 S.W.(2d) 
923]. 

Admitted or uncontroverted facts 
see infra § 932. 


Issues not raised by pleading or 
supported by evidence in general see 
infra § 8. 


50. City of Houston v. Scanlan, 
(Tex.) 37 S.W.(2d) 718 [aff (Civ. App.) 
16 S.W.(2d) 550]; Luling Oil & Gas 
Co. v. Edwards, (Tex. Civ.App.) 32 S. 
W.(2d) 921; Constitution Indemnity 
Colimof Philadelphia v. Armbrust, 
(Tex.Civ.App.) 25 S.W.(2d). 176. 


[a] Evidence held sufficient to 
justify submission of special issues: 
(1) In general. Houston E. & W. T. 
Ry. Co. v. Mathews, (Tex.Commn. 
eee 12 S.W.(2d) 163 Trev (Civ. App.) 

S.W.(2d) 754]; Seastrunk v. Kidd, 
es Civ.App.) 538 S.W.(2d) 678; Tex- 


— 


[a] 
for example: 
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submit such an issue, if prejudicial to one of the 
In determining whether 
an issue is supported by the pleadings the court 
must consider allegations in the pleadings of both 
parties,°? and may supply omissions in the plead- 
ings of one party by allegations in the pleadings of 
Where ease is submitted on special is- 
sues, any group of facts, sufficient to establish the 
cause of action or defense, based on proper plead- 
ings and evidence should be submitted,®* where a 
finding on the grouped facts would be determinative 
of the ultimate issue to which they relate, and would 


parties, constitutes error.*! 


the other.®3 


as Employers’ Ins. Ass’n v. Adcock, 
(Tex.Civ.App.) 52 S.W.(2d) Tay 
Floyd vy. Day, (Tex.Civ.App.) 50 S.W. 
(2d) 371; Hoover v. Smallwood, (Tex. 
Civ.App.) 45 S.W.(2d) 702; Gray v. 
Missouri, K. & T. R. Co. of Texas, 
(Tex.Civ.App.) 45 S.W.(2d) 267; Nev- 
ill vy. Perkins, (Tex.Civ.App.) 40 S.W. 
(2d) 861; Shell Pipe Line Corpora- 
tion v. Coston, (Tex.Civ.App.) 35 S.W. 
(2d) 1056; Federal Surety Co. v. Jet- 
ton, (Tex.Civ.App.) 29 S.W.(2d) 534 
Imod (Commn.App.) 44 S.W.(2d) 
923]; Hardy v. Bumpstead, (Tex.Civ. 
App.) 18 S.W.(2d) 821 [rev on other 
grounds (Commn.App.) 41 S.W.(2d) 
226, 76 A.L.R. 1488]; Houston E. & W. 
hy ya, CO. V-, Anderson: (Tex. Civ. 
App.) 10 S.W.(2d) 767; Standard Acc. 
Ins. Co. v. Williams, (Tex.Civ.App.) 4 
S.W.(€2d) 1023; Texas Employers’ 
Ins. Ass’n v. Manning, (Tex.Civ.App.) 
299 S.W. 534; Norwich Union Indem- 
nity Co. v. Davis, (Tex.Civ.App.) 2938 
S.W. 932; Richardson v. W. C. Bow- 
man Lumber Co., (Tex.Civ.App.) 274 
S.W. 349; Wolf. v. . Wolf,’ (Tex.Civ. 
App.) 269 S.W. 488; Gibson v. Texas 
WO. Cex Civ.A pp: ) > 23:9" aise Wi OL 
[dism f w j]; McDonald v. Whaley, 
(Tex.Civ.App.) 228 S.W. 318 [mod on 
other grounds (Commn.App.) 244 S&S. 
W.. 596]; Dean v. Dean, (Tex.Civ. 
App.) 214 S.W. 505; Dubois v. Low- 
ery, (Tex.Civ.App.) 205 S.W. 858 [er- 
ror refused]; Southwestern Portland 
Cement Co. v. Presbitero, (Tex.Civ. 
App.) 190 S.W. 776 [error refused]. 
(2) In a compensation case, whether 
employee’s disability, if any, was di- 
rectly attributable to causes inde- 
pendent of alleged injury. Commer- 
cial Standard Ins. Co. v. McGee, (Tex. 
Civ-App.) 40- S.W.(2d) 1105. (3) 
Whether accident to employee while 
traveling on public street with motor- 
cycle was sustained during course of 
employment. Texas Employers’ Ins. 
Ass’n v. Herron, (Tex.Civ.App.) 29 
S.W.(2d) 524. 


[b] Truth of statements.—In a 
suit to set aside a deed because pro- 
cured by fraud, a denial by defendant 
that he made any misrepresentations 
is evidence that the statements he 
made were true, requiring the sub- 
mission of the issue of their truth to 
the jury. Dean v. Dean, (Tex.Ciyv. 
App.) 214 S.W. 505. 


51. Thuna v. Wolf, 228 N.Y.S. 658, 
132 Misc. 56 [rev 223 N.Y.S. 765, 130 
Misc. 306]; Dr. Pepper Bottling Co. v. 
Rainboldt, (Tex.Civ.App.) 40 S.W. 
(2d) 827; Texas & Pacific Coal & Oil 
Co. v. Stuard, (Tex.Civ.App.) 269 S.W. 
482; Bryan & College Interurban Ry. 
Co. v. Ellison, (Tex.Civ.App.) 241 S. 
W. 542; Lancaster v. Campbell, (Tex. 
Civ.App.) 218 S.W. 550; Wilson v. 
Thompson, (Tex.Civ.App.) 186 S.W. 
773; Hicks v. Hunter, (Tex.Civ.App.) 
183 S.W. 792 [error refused]; John 
E. De Wolf Co. v. Harvey, 154 N.W. 
988, 161 Wis. 535. And see generally 
Appeal and HBrror § 3011. 


[a] Zllustration.—Where some is- 
suable fact is squarely raised by the 
pleadings and a question in the spe- 
cial verdict is requested covering 


TRIAL 


sue;>> but this 


contract, or the 
under;** or, in 


such issue, it is error to refuse to sub- 
mit such question, and, generally 
speaking, prejudicial error. John E. 
De Wolf Co. v. Harvey, 154 N.W. 988, 
161 Wis. 535. 


52. Safety First Bus Co. v. Ski- 
binski, (Tex.Civ.App.) 36 S.W.(2d) 
288; Ormsby v. Ratcliff, (Tex.Civ. 


App.) 22 S.W.(2d) 504 [aff (Commn. 
App.) 36 S.W.(2d) 1005]. 

5S. Ormsby v. Ratcliffe, (Tex. 
Commn.App.) 36 S.W.(2d) 1005 [aff 
(Civ.App.) 22 S.W.(2d) 504]. 

54 Abel v. Maxwell Hardware 
Co; (Bex.Civ.App:) (28) S8w.i(2'd)./312; 
Stefka v. Lawrence, (Tex.Civ.App.) 
288 S.W. 1092; Temple Lumber Co. v. 
McFarland, (Tex.Civ.App.) 264 S.W. 
298; Anderson Bros. v. Parker 
porter Co.,)) (Rex; Giv- Aipp.)t2547 SWe 

55. Anderson Bros. v. Parker 
Const."Co;, (Tex: Civ. App.) 1/254 S.ws 
642. And see cases supra note 54. 

Submission of issue as to ultimate 
facts in general see infra § 929. 


56. Anderson Bros. v. Parker 
oa Co., (Tex.Civ.App.) 254 S.W. 
642. 


Submission of evidentiary issue in 
general see infra § 930. 


57. Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461; 
Hinnant wv. Boyette, 144 S.E. 517, 196 
N.C. 44; Gaskins v. Mitchell,:139 S. 
BE. 435, 194 N.C. 275; First Nat. Bank 
v. Rochamora, 136 S.E. 259, 193 N.C. 
1; Miller v. Mateer, 90 S.E. 435, 172 
N.C. 401; Wonderful Workers of the 
World v. Winn, (Tex.Civ.App.) 31 S. 
W.(2d) 879; Forreston Gin Co, v. 
Waxahachie Nat. Bank, (Tex.Civ. 
App.) 31 S.W.(2d) 355 [rev (Commun. 
App.) 46 S.W.(2d) 666]; Farmers’ 
State Bank & Trust Co. v. Gorman 
Home Refinery, (Tex.Civ.App.) 273 
S.W. 694 [aff (Commn.App.) 38 S.W. 


(2d) 65]. And see cases infra this 
note. 
[a] Submission held proper or re- 


fusal erroneous as to special contract 
issues: (1) In general. Birming- 
ham News Co. v. Crane, 130 So. 681, 
922 Ala. 47; Ragan. v. Dyer, 172 N.E. 
597, 272 Mass. 495; Whitford v. Lane, 
130 S.E. 36, 190 N.C. 343; North Car- 
olina Schoolbook Depository v. Rid- 
dle, 180 S.E. 15, 190 N.C. 482; Hebron 
v. John I. Kane & Co., (Tex.Commn. 
App.) 25 S.W.(2d) 330 [rev (Civ.App.) 
14 S.W.(2d) 811; Malchoff v. Austin- 
Morris Co., (Tex.Civ.App.) 52 S.W. 
(2d) 682; Ferguson vy. Conklin, (Tex. 
Civ.App.) 51 S.W.(2d) 622; Weiss vy. 
Gaines, (Tex.Civ.App.) 51° S.W.(2d) 
428; Loyal Friends of American 
Benev. Ass’n v. Center, (Tex.Civ.App.) 
49 S.W.(2d) 898; Tabor v. McKenzie, 


(Tex.Civ.App.) 49 S.W.(2d) — 874; 
American Nat. Ins. Co. v. La Blue, 
(Tex.Civ. App.) 45 Sewer 2d) Sais; 


Montagne v. Monk, (Tex.Civ.App.) 44 
S.W.(2d) 451; Federal Mortg. Co. v. 
Henslee, (Tex.Civ.App.) 43 S.W.(2d) 
609; Washington Fidelity Nat. Ins. 
Co. v. Williams, (Tex.Civ.App.) 33 
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control the judgment to be entered as to that is- 


rule does not permit the framing 


of an issue requiring an answer to mere evidentiary 
facts tending to prove or disprove the ultimate is- 
sue to which they relate.°° 


Applications of rules. 
rules the court may~and should submit to the jury 
such material controverted issues of fact, and such 
only, as have been properly raised by the pleading 
and supported by the evidence, with regard to a 


In accordance. with such 


rights and labilities arising there- 
an action involving neghgence, in 


S.W.(2d) 796 [rev on other grounds 
(Commn.App.) 49 S.W.(2d) 1093]; 
Schmitz v. Judd, (Tex.Civ.App.) 30 
S.W.(2d) 685; Abel v. Maxwell Hard- 
ware Co., (Tex.Civ.App.) 28 S.W.(2d) 
312; Massachusetts Bonding & In- 
surance Co. v. Richardson, (Tex.Civ. 
App.) 27 S.W.(2d). 9213; > Ormsby v. 
Ratcliff, (Tex.Civ.App.) 22 S.W.(2d) 
504 [aff (Commn.App.) 36 S.W.(2d) 
1005]; Guaranty State Bank of 
Hutchins v. Beard, (Tex.Civ.App.) 18 
S.W.(2d) 679; Westbrook y. Adams, 
(Tex.Civ.App.) 17 S.W.(2d) 116 [aff 
(Commn.Anpn.) 36 -S.W.(2d) 182]; 
Moore vy. Scott, (Tex.Civ.App.) 16 S. 
W.(2d) 1100; Currie v. Humble Oil & 
Refining Co., (Tex.Civ.App.) 16 S.W. 
(2d) 867; Julian Petroleum Corpora- 
tion v. Egger, (Tex.Civ.App.) 15 S.W. 
@d)- 186: ..:Gox .vo Cooper, ,| (Rex.Civ, 
App.) 11 S.W.(2d) 601; Stallings v. 
Smith, (Tex.Civ.App.) 11 S.W.(2d) 
344; Commerce Farm Credit Co. v. 
Torrance, (Tex.Civ.App.) 7 S.W.(2d) 
1110; Bonin vy. A. C. Horn Co. of Tex- 
as, (Tex.Civ.App.) 6 S.W.(2d) 816; 
Morrison y. Sewell, (Tex.Civ.App.) 4 
S.W.(2d) 1029; Murchison v. Davis, 
(Tex.Civ.App.) 4 S.W.(2d) 1016; E. 
C. Palmer & Co. v. First Nat. Bank, 
(Tex.Civ.App.) 2. S.W.(2d) 939; Ad- 
kins v. Smithfield Unit of Texas Hon- 
ey Ball Ass’n, (Tex.Civ.App.) 1 S.W. 
(2d) 725; Towler v. Chambers, (Tex. 
Civ.App.) 299. S.W. 272;. Custer v. 
Thaxton, (Tex.Civ.App.) 287 S.W. 528; 
Dismukes v. Gilmer, (Tex.Civ.App.) 
286 S.W. 495; Friesenhahn v. Tips En- 
gine Works, (Tex.Civ.App.) 283 S.W. 
341; Hawkeye Securities Ins. Co. v. 
Cashion, (Tex.Civ.App.) 278 S.W. 298; 
Carroll v. Jackson, (Tex.Civ.App.) 
217 S.W. 427; Frost v. First State 
Bank & Trust Co. of Mineral Wells, 
(Tex.Commn.App.) 276 S.W. 222 [aff 
(Civ.App.) 260 S.W. 922]; D. H. Ad- 
ams & Co. v. Texas Pacific Coal & 
Oil Co., ¢(Tex.Civ.App.) 275 S.W. 1100; 
Cowan v. Hulse & Allen, (Tex.Civ. 
App.) 273 S.W. 663; Wichita Valley 
Ry. Co. v. Bevering, (Tex.Civ.App.) 
272 S.W. 250; Rosebud Oil & Cotton 
Co. v. Merchants’ & Planters’ Oil Co., 
(Tex.Civ.App.) 248 S.W. 116; Rich- 
ards v. Van Every, (Tex.C’v.App.) 243 
S.W. 631; Rhoades y. Pointer, (Tex. 
Civ.App.) 243 S.W. 583; Cooper Pow- 
er, Light & Ice Co. v. McDaniel & 
Glasvie, (Tex.Civ.Anp.) 237 S.W. 313; 
Kansas City Life Ins. Co. v. Elmore, 
(Tex.Civ.App:) 226 1S.\W. 709; Rosser 
v. Cole, (Tex.Civ.App.) 226 S.W. 510; 
Gulf, C.& S| KF. Ry. Co. v. Davis, (Tex. 
Civ.App.) 225 S.W. 773; Brooker v. 
Wright, (Tex.Civ.App.) 216 S.W. 196; 
Weil v. Miller, (Tex.Civ.App.) 215 
S. Wr 14294 Pantaze we Marmennr (Dex 
Civ.App.) 205 S.W. 521; National Fire 
Ins. Co. of Hartford, Conn., v. Hum- 
phrey, (Tex.Civ.App.) 199 S.W. 865; 
Home Benefit Ass’n of Angelina Coun- 
ty v. Jordan, (Tex.Civ.App.) 191 S.W. 
725; Texas Co. v. Alamo Cement Co., 
(Tex.Civ.App.) 168 S.W. 62; Eckel v. 
Westbrook Tank Line Co., 193 N.W. 
1006, 181 Wis. 46. (2) Abrogation of 
contract by oral agreement. Wafford 
v. Branch, (Tex.Commn.App.) 267 S. 
W. 260 [aff (Civ.App.) 254 S.W. 389]. 
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regard to the issues of negligence,>® 


(3) Breach of marriage promise con- 
tract. Hillmer  v. Asher, (Tex. 
Commn.App.) 29 S.W.(2d) 1011 [rev 
(Civ.App.) 19 S.W.(2d) 89]. (4) Con- 
sideration. International Account- 
ants Soc. v. Boner, (Tex.Civ.App.) 50 
S.W.(2d) 490; Ferguson v. American 
Bank & Trust Co., (Tex.Civ.App.) 295 
S.W. 929. (5) Contractor’s right to 
recover based on quantum meruit. 
McBride v. Freeman, (Tex.Civ.App.) 
36 S.W.(2d) 610. (6) Duration of 
contract. Hatt. ..vs/\-Walker,. (Tex. 
Civ.App.) 33 S.W.(2d) 489. (7) Du- 
ress in obtaining contract. Lip- 
sitz v. Prideaux, (Tex.Civ.App.) 266 
S.W. 199. (8) Fraud in obtaining 
release. International-Great North- 
ern R. Co. v. Sifuentes, (Tex.Civ. 
Anp.) 6 S.W.(2d) 192. (9) Fraud in 
procuring contract. Standard Paint 
& Lead Works y. Spruill, 118 S.E. 891, 
186 N.C. 68; Southwestern Inv. Co. v. 
Green, (Tex.Civ.App.) 19 S.W.(2d) 
102; Broadway v. Miller, (Tex.Civ. 
App.) 288 S.W. 627. (10) In broker’s 
action for commissions. Cotton v. 
Leecraft, (Tex.Civ.App.) 44 S.W.(2d) 
1071; Schmitz v. Judd, (Tex.Civ.App.) 
30 S.W.(2d) 685; Schmitz v. Judd, 


(Tex.Civ.App.) 30 S.W.(2d) 685; 
Philip A. Ryan Lumber Co. v. Conn, 
(Tex.Civ.App.) 20 S.W.(2d) 388; Kel- 


ly v. Rozelle, (Tex.Civ.App.) 294 S.W. 
699; Custer v. Thaxton, (Tex.Civ. 
App.) 287 S.W. 528; Lasater v. Poage, 
(Tex.Civ.App.) 939. Sie 9: Taylor 
s Davis, (Tex.Civ.App.) 234 S.W. 104. 
(11) Intention of parties respecting 
provision of contract. Constitution 
Indemnity Co. of Philadelphia v. Arm- 
brust, (Tex.Civ.App.) 25 S.W.(2d) 
176. (12) Meeting of minds of par- 
ties as to terms of the contract. Mol- 
zahn v. Christensen, 139 N.W. 429, 


152 Wis. - 520. —(13)-: Mutual /mis= 
take. Griffin v. Reilly, (Tex.Civ. 
App.) 275 S.W. 242. (14) Notice of 


dissatisfaction of work being done. 
Conley v. Texas Co., (Tex.Civ.App.) 
289 S.W. 169. (15) Readiness and 
willingness to perform. Cooper Pow- 
er, Light & Ice Co. v. McDaniel & 
Glaspie, (Tex.Civ.App.) 237 S.W. 313. 
(146) Terms of contract. Wolfe City 
Milling Co. v. Ward, (Tex.Civ.App.) 
185 S.W. 663. (17) Whether contract, 
under custom, required certain serv- 
ices. Dieck v. Oconto Co., 180 N.W. 
eos Wiss Looe Clo. VWrongrul 
refusal to carry out contract. Er- 
skine v. Chevrolet Motor Co., 123 S.E. 
193, 187 N.C. 826. 


[b] Submission held erroneous or 
refusal proper as to special contract 
Gollnick v. 


issues: (1) In general. 

Ery, 23° S.wW.@d): 677, 119 Tex. 235 
Waxahachie Nat. Bank y. Forreston 
Gin Co., (Tex.Commn.App.) 46 S.W. 


(2d) 666 [rev (Civ.App.) 31 S.W.(2d) 
855]; Hillmer v. Asher, (Tex.Commn., 
App.) 29 S.W.(2d) 1011 -frev (Civ. 
App.) 19 S.W.(2d) 89]; Monroe v. 
Gaylor, (Tex.Commn.App.) 268 S.W. 
724 [rev (Civ.App.) 260 S.W. 929]; 
Metropolitan Casualty Co. of New 
York v. Medina Rural High School 
Dist. No. 5, (Tex.Civ.App.) 53 S.W. 
(2d) 1026; Tabor v. McKenzie, (Tex. 
Civ.App.) 49 S.W.(2d) 874; Ledbetter 
v. Martinez, (Tex.Civ.App.) 48 S.W. 
(2d) 408; United Fidelity Life Ins. Co. 
v. Fowler, (Tex.Civ.App.) 38 S.W.(2d) 
128; Rock Creek Oil Corporation v. 

(Tex.Civ.App.) 35 S.W.(2d) 
Luling Oil & Gas Co. v. Ed- 
wards, (Tex.Civ.App.) 32 S.W.(2d) 
921; National Guaranty Fire Ins. Co. 
of Newark, N. J., v. King, (Tex.Civ. 
App.) 24 S.W. (2a) 501; American Ins, 
Union v. Wylie, (Tex.Civ.App.) 23 S. 


W.(2d) 491; OraRiy v. Ratcliff, (Tex. 
Civ.App.) 22 S.W.(2d) 504 {aff 
(Commn.App.) 36 S.W.(2d) 1005]; 


Steinberg v. Morgan, 
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and in regard to | questions or issues relating to contributory negli- 


Smith v. Jaggers, (Tex.Civ.App.) 16 
S.W.(2d) 969; New Amsterdam Cas- 
ualty Co. v. Harrington, (Tex.Civ. 
App.) 11 S.W.(2d) 538; Assurance Co. 
of America v. Continental Sav. & 
Bldg. Ass’n, (Tex.Civ.App.) 8 S.W. 
(2d) 787; Jarecki Mfg. Co. v. Hinds, 
(Tex.Civ.App.) 295 S.W. 274; McCles- 
key v. McCleskey, (Tex.Civ.App.) 286 
S.W. 616; Lane v. Sullivan, (Tex. 
Civ.App.) 286 S.W. 541; Gwyn v. Ly- 
on, (Tex.Civ.App.) 277 S.W. 1116; R. 
G. Smith & Co. v. Langever, (Tex.Civ. 
App.) 261 S.W. 450 [rev on other 
grounds (Commn.App.) 278 S.W. 178]; 
Osceola Oil Co. v. Stewart Drilling 
Co., (Tex.Civ.App.) 246 S.W. 698 [rev 
on other grounds (Commn.App.) 258 
S.W. 806]; Ivey v. Lane, (Tex.Civ. 
App.) 225 S.W. 61 [error refused]; 


Connecticut Fire Ins. Co. yv. Fields, 
(Tex.Civ.App.) 236 SW. 1790; Bay 
Lumber Co, v. Snelling, (Tex.Civ. 


App.) 205 S.W. 763. (2) Cancellation 
of contract. Northern Assur. Co. v. 
Gross, (Tex.Civ.App.) 1 S.W.(2d) 369. 
(3) Existence of parol agreement. 
(Tex.Civ.App.) 
(4) Extension of time 
Crawtord v. Ram- 
ey, (Tex.Civ.App.) 13 S.W.(2d) 747. 
(5) False representations. Rogers 
v. Rosenfeld, 149 N.W. 33, 158 Wis. 
285. (6) Implied agreement where 
testimony tenders sole issue of ex- 
press agreement. Prim y. Farmers’ 
Nat. Bank of Dublin, (Tex.Civ.App.) 
28 S.W.(2d) 941 [aff in part and rev 
in part on other grounds (Commn. 
App.) 44 S.W.(2d) 943 (op am on oth- 
er grounds (Commn.App.) 51 S.W. 


300 S.W. 253. 
for performance. 


(2d) 684)]. (7)_In broker’s suit for 
commissions, Vietas v. Stagner, 
(Tex.Civ.App.) 45 S.W.(2d) 1009; 


Theis v. Curts, (Tex.Civ.App.) 33 S.W. 
(2a)2 7545 Reiley v. | Barry.y7(Tex:Civ. 
App.) 28 S.W.(2d) 1108; Smith v. 
Irwin, (Tex.Civ.App.) 7 S.W.(2d) 926; 


Oppenheimer v. Miller, (Tex.Civ. 
App.) 252 S.W. 205. (8) Independ- 
ent agreement. Missouri, K. & T. R. 


Co. of Texas v. Mason, (Tex.Civ.App.) 
299 S.W.. 336. (9) Making of cons 
tracts Houston cai ee B. Co 

Smith, (Tex.Civ.App.) 258 S.W. 542. 


(10) Meaning and effect of contract. 
Southern Travelers’ Ass'n v. Wright, 
(Tex.Commn.App.) 84 S.W.(2d) 823 


[rev (Civ.App.) 20 S.W.(2d) 1093]; 
Lakeside Park v. Dr. Pepper Bottling 
Co., (Tex.Civ.App.) 44 S.W.(2d) 1023. 
(11) Mental capacity to contract. 
Swink v. City of Dallas, (Tex.Commn, 
App.) 36 S.W.(2d) 222 [rev (Civ.App.) 
19 S.W.(2d) 601]. (12) Repudiation 
of contract. Miller v. McAden, (Tex. 
Civ.App.) 253 S.W. 901. (13) Wheth- 
er contract introduced in evidence 
was correct copy of contract execut- 
ed, where only particular terms of 
contract were disputed. Hatt v. 
ee (Tex.Civ.App.) 33 S.W.(2d) 
489. 


[ec] Limiting issue on warranty to 
that written in the contract of sale, 
in a suit on a note covering the price 
of machinery purchased, is proper, 
although defendant’s evidence showed 
a warranty to cover a satisfactory 
job of performing certain acts, since 
a finding on such evidence would not 
be responsive to the issue made by the 
written warranty. International 
Harvester Co. of America v. New- 
Berk ye (Tex.Civ.App.) 16 S.W.(2d) 
871. 

{d]_ Signatures.—Where defend- 
ants denied that. another was to ex- 
ecute and bind himself individually 
by a contract sued on, and neither 
of them testified that he signed on 
the understanding that such third 
person would also do so, court prop- 
erly refused to submit such issue, 


though testimony for plaintiffs was 
that such third person was to sign 
individually and as president of cor- 
poration of which defendants were 
officers. Thomason “v. Berry, (Tex 
Commn.App.) 276 S.W. 185 [rev (Civ. 
App.) 261 S.W. 154]. 

Todd v. Orcutt, 183 P. 963, 42 


58. 
Western Union Tele- 


Cal.App. 687; 


graph Co. v. Scarborough, (Tex.Civ. 
App.) 44 S.W.(2d) 751; Lincoln v. 
Stone, (Tex.Civ.App.) 42 S.W.(2d) 
128; Darden v. Denison, (Tex.Civ. 


App.) 3 S.W.(2d) 137; Dallas Ry. Co. 
v. Hallum, (Tex.Civ.App.) 276 S.W. 
460; Weatherford, M. W.&N. W. Ry. 
Co. v. Baucom, (Tex. Civ.App.) 262 S. 
Wi 823" Schaff v. Sanders, (Tex.Civ. 
App.) 257 S.W. 670 [aff (Commn. App.) 
269 S.W. 1034]; Jensen v. Wisconsin 
Cent. Ry. Co., 128 N.W. 982, 145 Wis. 
326; Sufferling v. Heyl & Patterson, 
121 N.W. 251, 139 Wis. 510. 

{a] Submission held proper, or 
refusal erroneous as to: (1) Special 
issues as to negligence as raised by 
the pleading and supported by _ the 
evidence in general. Gulf, & S, F. 
Ry. Co.- ‘va, Dunman;, (Tex. Commn. 
hee 27 S.W.(2d) 116, 72 A.L.R. 90 
[aff (Civ.App.) 15 S.W. (2a) > LOS3ne 
National Cash Register Co. v. Rider, 
(Tex.Commn.App.) 24 S.W.(2d) 28 
[rev (Civ.App.) 13 S.W.(2d) 414]; 
Fort Worth & D. C. Ry. Co. v. Ama- 
son, (Tex.Commn.App.) 276 S.W. 162 
{aff (Civ.App.) 260 S.W. 204]; Hines 
v. Foreman, (Tex.Commn.App.) 243 S. 
W. 479 [rev (Tex.Civ.App.) 229 S.W. 
630]; Walker v. Hirsch Cooperage 
Co., (Tex.Commn.App.) 236 S.W. 710 
[rev (Civ.App.) 222 S.W. 1116]; Tex- 
as City Transp. Co. v. Winters, (Tex. 
Commn.App.) 222 S.W. 541 [rev (Civ. 
App.) 193 S.W. 366, and reh overr 
(Commn.App.) 224 S.W. 1087]; Texar- 
kana Blectric Co. v. Putch, (Tex.Civ. 
App.) 53 S.W.(2d) 87; Thurman v. 
Chandler, (Tex.Civ.App.) 52 S.W.(2d) 


315; El Paso Electric Co. v. Portillo, 
(Tex.Civ.App.) 45 S.W.(2d) 404; Tex- 
as (& (RP. Ry.>Co., v. . Wylie, sCrex: Give 
App.) 36 S.W.(2d) 238; ‘Cameron 


County Water Improvement Dist. No. 
1 v. Tomiyasu, (Tex.Civ.App.) 35 S. 
W.(2d) 506; Cameron County Water 
Improvement Dist. No. 1 v. Fly, (Tex. 
Civ.App.) 35 S.W.(2d) 504; St. Louis 
Southwestern Ry. Co. of Texas v. Lar- 
kin, (Tex.Civ.App.) 34 S.W.(2d) 693; 
Ineeda Laundry v. Newton, (Tex.Civ. 
App.) 33 S.W.(2d) 208; Texas & P. 
R. Co. v. Perkins, (Tex.Civ.App.) 29 
S.W.(2d) 835 [rev (Commn.App.) 48 
S.W.(2d) 249]; Woodward v. Murphy, 
(Tex.Civ.App.) 29 S.W.(2d) 828; Ha- 
mon vy. Sanderford, (Tex.Civ. "App.) 
28 S.W.(2d) 861; Lerer Vv. Raines, 
(Tex.Civ.App.) 27 S.W.(2d) 621; Ta- 
ber v. Smith, (Tex.Civ.App.) 26 S.W. 
(2d) 722; Plains ‘ Drilling Co. v. 
Christy, (Tex.Civ.App.) 25 S.W.(2d) 
276; Texas & N. O. Ry. Co. v. Coker, 
(Tex.Civ.App.) 24 S.W.(2d) 447; In- 
ternational-Great Northern R. Co. v. 
Purswell, (Tex.Civ.App.) 16 S.W.(2d) 
363; Galveston, H. & S. A. Ry. Co. 
v. Wells, (Tex.Civ.App.) 15 S.W.(2d) 
46 [aff 50 S.W.(2d) 247]; Horton & 
Horton v. House, (Tex.Civ.App.) 13 S. 
W.(2d) 966; Gulf Pipe Line Co. v. 
Watson, (Tex.Civ.App.) 8 S.W.(2d) 
957; Galveston, H. & S. A. Ry. Co. v. 
Watson, (Tex.Civ.App.) 3 S.W.(2d) 
921; Hast Texas Public Service Co. v. 
Johnson, (Tex.Civ.App.) 300 S.W. 975 
[mod on other grounds (Commn.App.) 
6 S.W.(2d) 344]; Dallas Ry. Co. v. 
Speer, (Tex.Civ.App.) 299 S.W. 5073 
Northern Texas Traction Co. v. Bry- 
an, (Tex.Civ.App.) 299 S.W. 325 [con- 
forming to answers to certified ques- 
tions (Commn.App.) 294 S.W. 527]; 
Galveston, H. & S. A. Ry. Co. v. Con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gence.°° 
tois;4 (Tex:Civi App.) .279) Siw. 929% 
Panhandle & S. F. Ry. Co. v. Snod- 


grass, (Tex.Civ.App.) 278 S.W. 337; 
Cobb Brick Co. v. Lindsay, (Tex.Civ. 
Appai2 i Sow. 1107:9, American. Ry. 
Express Co. v. Home Star Produce 
Co., (Tex.Civ.App.) 276 S.W. 790; Dix- 
on v. Robinson, (Tex.Civ. App.) 376 S. 
Wes Cc Davis Vv. Cochran, (Tex.Civ. 
App.) 275 S.W. 423+ Cisco & N..E. 
Ry. Coove Proctor, (Tex. Civ.App.) 272 
S.W. 308 [aff (Commn. App.) 277 S.W. 
1047]; Texas & N. O. R. Co. v. Mc- 
Neill, (Tex.Civ.App.) 270 S.W. 1038; 
San Antonio Public Service Co. v. Al- 
exander, (Tex.Civ.App.) 270 S.W. 199 
[aff (Commn. App.) 280 S.W. 753]; 
Haynes v. Bernhard, (Tex.Civ.App.) 
268 S.W. 509; Gulf, C. & S. F. Ry. Co. 
v. Gardner, (Tex.Civ.App.) 266 S.W. 
809; Payne vy. Smith, (Tex.Civ.App.) 
266 S.W. 441; Atchison, T. & S. F. Ry. 
Co. v. Cade, (Tex.Civ.App.) 264 S.W. 
1031; Wichita Valley Ry. Co. v. Bald- 
win, (Tex.Civ.App.) 263 S.W. 1090; 
Schaff v. Sanders, (Tex.Civ.App.) 257 
S.W. 670 [aff (Commn.App.) 269 S.W. 
1034]; Schaff v. Hill & Thompson, 
(Tex.Civ.App.) 238 S.W. 1037; Man- 
love v. Lavelle, (Tex.Civ.App.) 235 S. 
W. 324; Illinois Torpedo Co. v. Ellis, 
(Tex.Civ.App.) 233 S.W. 336; North 
Texas Gas Co. v. Young, (Tex.Civ. 
ee 220 Sow. 2543. Ft. Worthi& )D- 
Cc Vie COn~ M: Speer, (Tex.Civ. App.) 
212 Sw: 762; Southwestern Portland 
Cement Co. v. Presbitero, (Tex.Civ. 
ADpy)) 190 SvWaweiios. fexas Cent.” Re 
Co. v. Driver, (Tex.Civ.App.) 187 S. 
W. 981; Smith v. Webb, (Tex.Civ. 
App.) 181 S.W. 814; Bugajski v. Mil- 
waukee Western Fuel Co., 149 N.W. 
277, 158 Wis. 454; Sadowski v. Thom- 
as Furnace Co., 146 N.W. 770, 157 Wis. 
443; Wawrzyniakowski v. Hoffman & 
Billings Mfg. Co., 131 N.W. 429, 146 
Wis. 153; Berg v. Town of Auburn, 
122, N.W.- 1041, 140 “Wis492. (2) 
Malpractice of physician or surgeon. 
Humphreys v. Roberson, (Tex.Civ. 
App.) 52 S.W.(2d) 932. (3) Permit- 
ting fire to escape. Tobin v. Nichols, 
145 N.W. 659, 156 Wis. 235. (4) Store 
owner’s negligence in maintaining 
restroom with step and failure to 
light and warn of step. S. H. Kress 
& Co. v. Stewart, (Tex.Civ.App.) 38 
S.W.(2d) 189. (5) Use of explosives 
in making building excavation. Dix- 
oh v. Robinson, (Tex.Civ.App.) 276 S. 
pealaiOs 


[b] Submission held erroneous or 
refusal proper as to: (1) Special is- 
sues as to negligence as not raised 
by the pleading or supported by _the 
evidence in general. Missouri Pac. 
R. Co. v. Jones, (Tex.Commn.App.) 
24 S.W.(2d) 32 [rev (Civ.App.) 12 S. 
W.(2d) 1050); Gulf States Utilities 
Co. v. Grubbs, (Tex.Civ.App.) 44 S. 
W.(2d) 1001; El Paso Electric Co. 
v-.Portillo,..(Tex:.Civ. App.) +37 S.w. 
(20).'219' Clement. Grain’ Coe: v, St: 
Louis Southwestern Ry. Co. of Texas, 
(Tex.Civ.App.) 35 S.W.(2d) 516; Rob- 
ert Oil Corporation vy. Garrett, (Tex. 
Civ.App.) 22 S.W.(2d) 508 (aff 
(Commn.App.) 387 S.W.(2d) 135]; 
Panhandle & S. F. Ry. Co. v. Key, 
(Tex.Civ.App.) 20 S.W.(2d) 260; Ja- 
goe Const. Co. v. Harrison, (Tex.Civ. 
App.) ae Sneed) 861; Galveston, 
H. & S. Ry. Cow vs Wells, (Tex.Civ. 
App.) 5 S.W. (2d) 46 [aff 50 S.W. (2d) 
247]; Morten Inv. Co. v. Trevey, (Tex. 
chs, App.) 8 S.W.(2d) 527; Galveston, 

SaAS even Onn. Tullis, (Tex.Civ. 
ee 8 S.W.(2d) 247; Hewitt v Bu- 
chanan, (Tex. Civ.App.) 4 S.W.(2d) 
169; Gulf, C. & S. F. Ry. Co. v. Bald- 
win, (Tex.Civ.App.) 2 S.W.(2d) 520; 
Northern Texas Traction Co. v. Weed, 
(Tex.Civ.App.) 297 S.W. 534; Baker 
v. Nance Bros., (Tex.Civ. App.) 294 S. 
Wa2903) Gulf C.2& aS; KRY: Co, v; 
Bredthauer, (Tex.Civ. App.) 293 S.W. 
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311; City of Brownsville v. Crixell, 
(Tex.Civ.App.) 275 S.W. 430; Barrow 
v. Barclay, (Tex.Civ.App.) 269 S.W. 
235; Northern Texas Traction Co. v. 
Jenkins, (Tex.Civ.App.) 266 S.W. 175; 
Tarbutton v. Ambriz, (Tex.Civ.App.) 
259° S.W. 259; Clark v. City of Ath- 
ens, (Tex.Civ.App.) 253 S.W. 574; 
Middleton v. Moore, (Tex.Civ.App.) 
248 S.W. 768; Colorado & S. Ry. Co. 
v. Rowe, (Tex.Civ.App.) 224 S.W. 928 
rev on other grounds (Commn.App.) 
38 S.W. 908]; Rio Grande, EB. P. & 
S. F. R. Co. v. Guzman, (Tex.Civ. App.) 
214 S.W. 628; Sellers v. Galveston, H. 
&-S. A. Ry. Co., (Tex.Civ.App.) 208 S. 
W. 397; Scott v. Shine, (Civ.App.) 194 
S.W. 964 [error refused 202 S.W. 726, 
109 Tex. 412]; Novitski v. Waite 
Grass Carpet Co., 140 N.W. 1064, 153 
Wis. 266; Suess v. J. S. Stearns 
Lumber Co., 128 N.W. 448, 143 Wis. 
609; Hackett v. Wisconsin Cent. Ry. 
Co., 124 N.W. 1018, 141 Wis. 464. (2) 
Imputed negligence. ‘Waters v. Mark- 
ham, 235 N.W. 797, 204 Wis. 332. (3) 
Malpractice of physician. Parker v. 
Bowen, 126 A. 522, 98 Vt. 115. 


[ec] Specific acts of negligence 
only (1) as alleged in the petition and 
supported by the evidence should be 
submitted, where a case is submitted 
ee special issue. Ft. Worth & D. C. 

Ry. Co. v. Jenkins, (Tex.Civ.App.) 42 
S.W.(2d) 267; Wichita Valley Ry. Co. 
v. Baldwin, (Tex. Civ.App.) 263 S.W. 
1090; Rowley v. Chicago, etc., R.:.Co., 
115 N.W. 865, 135 Wis. 208. (2) But 
submitting issue not confined to the 
specific grounds alleged is not error, 
where the petition also contained gen- 
eral allegations of negligence. Red 
Star Coaches v. Lamb, (Tex.Civ.App.) 
41 S.W.(2da) 5238. 

{d] General negligence should not 
be submitted where specific acts of 
negligence are charged. Dallas Ry. & 
NerminalyCo. ve boland,..dmhex,.Civ. 
App.) 58 S.W.(2d) 158; Wichita Val- 
ley Ry. Co. v. Baldwin, (Tex.Civ.App.) 
263 S.W. 1090. 

fe] Where several acts of negli- 
gence are submitted, the jury should 
be called on to answer whether each 
element of negligence constituted the 
cause of plaintiff’s injuries, and an 
omnibus question whether defend- 
ant’s negligence caused plaintiff's in- 
juries is error. Fontaine v. Fontaine, 
238 N.W. 410, 205 Wis. 570. 


{[f] Grounds not supported by evi- 
dence, or not relevant.—Where some 
of the grounds of negligence in the 
complaint in an action for negligence 
are not supported by the evidence or 
are not relevant under the evidence, 
the proper practice is to omit such 
grounds from the questions submitted 
to the jury for a special verdict. 
Lemke v. Milwaukee Electric Ry. & 
Light Co., 136 N.W. 286, 149 Wis. 535. 


{[g] Where res ipsa loquitur is not 
relied on, but plaintiff has pleaded 
specific act of negligence, special is- 
sues must be directed to the negli- 
gence alleged. Gulf, C. & S. F. Ry. 
Co. v. Houston, (Tex.Civ.App.) 45 S. 
W.(2d) 771. 


{h] Issue of discovered peril does 
not eliminate that of primary negli- 
gence. Inman v. St. Louis Southwest- 
ern Ry. Co. of Texas, (Tex.Commn. 
App.) 288 S.W. 150 [rev (Civ.App.) 
283 S.W. 689]. 

Verdict and findings as to neg'li- 
gence in general see Negligence §§ 
943-946. 

59. Texas Pacific Coal & Oil Co. v. 
Grabner, (Tex.Civ.App.) 10 S.W.(2d) 
441. And see cases infra this note. 

[a] Submission held proper or re- 
fusal erroneous as to: (1) Contribu- 
tory negligence in general. Davis v. 
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And so, in like manner, it is only where | the issues have been properly raised and are sup- 


Estes, (Tex.Commn.App.) 44 S.W.(2d) 
952 [aft (Civ. App.) 28 S.W.(2d) 565]; 
St. Louis, S. F. TT. Ry. Co. v. Wil= 
son, (Tex. Cote App.) 279 S.W. 808 
[rev (Civ.App.) 262 S.W. 1074]; St. 
Bouis;) S2 BS  & VT WR yn Coss Vin ALLEN, 
(Tex.Commn.App.) 278 S.W. 186 [rev 
(Civ.App.) 262 S.W. 1066]; Hines v. 
Foreman, (Tex.Commn.App.) 243 S.W. 
479 [rev (Civ.App.) 229 S.W. 630]; 
Dallas Ry. & Terminal Co. v. Fuchs, 
(Tex.Civ.App.) 52 S.W.(2d) 685; 
Psimenos v. Huntley, (Tex.Civ.App.) 
47 S.W.(2d) 622; Panhandle & S. F. 
Ry. Co. v. Hillger, (Tex.Civ.App.) 47 
S.W.(2d) 456; City of Beaumont v. 
Kane, (Tex.Civ.App.) 33 S.W.(2d) 
234; Farrar Lumber Co. v. McDonald, 
(Tex.Civ. App.) 32. S.W.(2d), 940; 
Northern Texas Traction Co. v. Bry- 
an, (Tex.Civ.App.) 299 S.W. 325 [con- 
forming to answers to certified ques- 
tions (Commn.App.) 294 S.W. 527]; 
St.» Louis; S, ho Gry Ry. Corns Kaya 
lor, , (Tex:Civ-App.y 284° S.Wie 983; 
Wichita Valley Ry. Co. v. Turbeville, 
(Tex.Civ.App.) 269 S.W. 498; Gulf, C. 
& S. F. Ry. Co. v. Gardner, (Tex. Civ. 
App.) eee S.W. 809; Ft. Worth & D.C. 
Ry. Co. v. Hawley, (Tex. Civ.App.) 235 


S.W. 659; Manlove v. Lavelle, (Tex. 
Civ.App.) 235 S.W. 324; Houston BH. & 
PWV talk sel ERC One Se Lynch, (Tex.Civ. 


App.) 208 S.W. 714; Mumme v. Suth- 
erland, (Tex.Civ. App.) 198..S.W.. 3953 
St. Louis Southwestern Ry. Co. of 
Texas v. Harrell, (Tex.Civ.App.) 194 
5.W. 971 [rev on other grounds 
(Commn.App.) 222 S.W. 221]; Smith 
v. Webb, (Tex.Civ.App.) 181 S.W. 814; 
Steber v. Chicago & N. W. Ry. Co., 
120° NeW. 502,139. Wis: 9102) 5(@). OF 
customer injured by unlighted step in 
restroom. S. H. Kress & Co. v. Stew- 
art, (Tex.Civ.App.) 38 S.W.(2d) 189. 
(3) Of motorist. Hines v. Foreman, 
(Tex.Commn.App.) 243 S.W. 479 [rev 
(Civ.App.) 229 S.W. 130]; Lone Star 
Gas Co. v. Haire, (Tex.Civ.App.) 41 S. 
W.(2d) 424; Fort Worth & R. G. Ry. 
Co, v. Sageser, (Tex.Civ.App.) 37 S.W. 


(2d) 826; Galveston, H. & S. A. Ry. 
Co. v. Burr, -(Tex.Civ.App.) 291 S.W. 
299; Veazey v. Galveston, H. & S. A. 


Ry. Co., (Tex.Civ.App.) 290 SW. 283; 
Yellow Cab Co. v. Waldie, (Tex. Civ. 
ADP.) 239) Saw L2o3")' Gant Cds Sak 

Ry. Co. v. Woods, (Tex. Civ. App.) 262 
S.W. 229. (4) Of occupant of vehicle 
driven by another. Jones v. Hester, 
(Tex.Civ.App.) 16 S.W.(2d) 399; Gal- 
veston, H. & S. A. Ry. Co. v. Watson, 
(Tex.Civ.App.) 3 S.W.(2d) 921. (5) Of 
sender of telegram. Western Union 
Telegraph Co. v. Bowlen, (Tex.Civ. 
App.) 280 S.W. 598; Western Union 
Telegraph Co. v. Taylor, (Tex.Civ. 
App.) 253 S.W. 549. (6) Of teamster. 
Southern Traction Co. v. Gee, (Tex. 
Civ.App.) 198 S.W. 992. 


[b] Submission held erroneous or 
refusal proper as to: (1) Contribu- 
tory negligence in general. Kenney 
v. Wong Len, 128 A. 343, 81 N.H. 427; 
King v. Seaboard Air Line Ry. Co., 
157 S.E. 28, 200 N.C. 398; Murphy v. 
Carolina Power & Light Co., 146 S.E. 
204, 196 N.C. 484; Abbott v. Andrews, 
(Tex.Civ. App.) 29 S.W.(2d) 885 [rev 
on other grounds (Commn.App.) 45 S. 
W.(2d) 568]; City of Wichita Falls v. 
Mauldin, (Tex.Civ.App.) 23 S.W.(2d) 
771 [aff (Commn.App.) 39 S.W.(2d) 
859]; Texas Power & Light Co. v. 
Culwell, (Tex.Civ.App.) 13, S.W. (2d) 
816 [rev on other grounds (Commn. 
App.) 34 S.W.(2d) 820, and mod 
(Commn.App.) 37 S.W. (2d). 12315 
Jacobe v. Goings, (Tex.Civ.App.) 3 S. 
W.(2d) 535; Darden v. Denison, (Tex. 
Civ. App.) 3 S.W.(2d4) 137; Western 
Union Telegraph Co. v. Holt, (Tex. 
Civ.App.) 264 S.W. 310; Hicks v. Mor- 
gan, (Tex.Civ.App.) 259 S.W. 263; 
Payne v. Richards, (Tex.Civ. App.) 248 
S.W. 771; Payne v. Doubtful, (Tex. 
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ported, that the court may submit questions of will- 
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ful or wanton negligence,®°® discovered peril, °* as- 


Civ.App.) 236 S.W. 134; Hines v. Ar- 
rant, (Tex.Civ.App.) 225 S.W. 767, 
West Lumber Co. v. Hunt, (Tex.Civ. 
App.) 219 S.W. 1106. (2) Imputed 
contributory negligence. Reilly v. 
Buster, (Tex.Civ.App.) 52 S.W.(2d) 
521. (3) Of child. Karotkin Furni- 
ture Co. v. Decker, (Tex.Civ.App.) 32 
S.W.(2d) 703 [aff (Commn.App.) 50 
S.W.(2d) 795]. (4) Of driver of car 
in which plaintiff was passenger. Ja- 
cobe v. Goings, (Tex.Civ.App.) 3 S.W. 
(2d) 535; Galveston, H. & S. A. Ry. 
Co. v. Burr,’ (Tex.Civ.App.) 291 S.-W. 
299. (5) Of injured employee. St. 
MOC on Hirer lave COmnve Gneen, 
(Tex.Commn.App.) 37 S.W.(2d) 123 
[rev (Civ.App:) 22 S.W.€2d) 55017; 
El Paso Electric Co. v. Sawyer, (Tex. 
Commn.App.) 298 S.W. 267 [aff (Civ. 
App.) 291 S.W. 667]; Texas & P. Ry. 
Co. v. Wylie, (Tex.Civ.App.) 36 S.W. 
(2a) 238; St. Louis Southwestern Ry. 
Co. of Texas v. Bishop, (Tex.Civ.App.) 
291 S.W. 343; Houston, EK. & W. T. Ry. 
Co. v. Hough, (Tex.Civ.App.) 260 S.W. 
233; Vogel v. Herzfeld-Phillipson Co., 
134 N.W. 141, 148 Wis. 573. (6) Of 
motorist. D. & H. Truck Line v. Hop- 
son, (Tex.Civ.App.) 4 S.W.(2d) 1013; 
St. Louis, S. F. & T. Ry. Co. v. Allen, 
(Tex.Civ.App.) 296 S.W. 950; North- 
ern Texas Traction Co. v. Woodall, 
(Tex.Civ.App.) 294 S.W. 873 [rev on 
other grounds (Commn.App.) 299 S. 
W. 220); Hicks v. Morgan, (Tex.Civ. 
App.) 259 S.W. 263. (7) Of occupant 
of vehicle driven by another. Wast- 
ern Texas Electric Co. v. Smith, (Tex. 
Civ.App.) 298 S.W. 314. 


{c] Separate submissions.—(1) 
Where the case is submitted on spe- 
cial issues, and the pleadings and the 
evidence present a group of facts, or 
Several groups of facts, which, if 
proved, would constitute a complete 
defense of contributory negligence, 
defendant, where he requests it, is 
entitled to have such an issue submit- 
ted to jury under facts as grouped. 
Guit,, ©) & So FO Ry. Co. wv. Woods, 
(RexCiv. App.) +262) Su.wW. 1229. (2) 
Each group of facts relied on by de- 
fendant tending to show contributory 
negligence should be submitted sep- 
arately, although defendant charged 
contributory negligence in general 
terms. Galveston, H. & S. A. Ry. Co. 
v. Freeman, (Tex.Civ.App.) 273 S.W. 
979 [rev on other grounds (Commn. 
App.) 285 S.W. 607, and reh den 
(Commn.App.) 287 S.W. 902]. But 
see Fandek v. Barnett & Record Co., 
150 N.W. 537, 161 Wis. 55 (holding 
that the correct practice is to submit 
only one question on contributory 
negligence). (3) Where the negli- 
gence of defendant is submitted to 
the jury by separate special issues, 
the submission of contributory neg- 
ligence in one general instruction is 
error, where a number of acts are al- 
leged as contributory negligence, and 
special issues are requested. St. Lou- 
is Southwestern Ry. Co. of Texas v. 
Osborne, (Tex.Civ.App.) 270 S.W. 922. 

[d] Wot general issue.—Although 
the question of contributory negli- 
gence is issuable in the light of the 
testimony, it is not proper to submit 
it as a general issue, when the case 
is submitted on special issue. La 
Grone v. Chicago, R. Il. & G. Ry. Co., 
(Tex.Civ.App.) 189 S.W. 99. 


fe] “Proximately contributing.”’— 
The words “directly contributing” 
have been construed to mean “proxi- 
mately contributing,’ and hence the 
better practice would be to use the 
latter term instead of the former in 
submitting questions to the jury un- 
der a statute which provides that in 


an action for injuries against a rail- 
road company, the question as to 
whether the person injured was guil- 
ty of any negligence which ‘directly 
contributed” to the injury should 
among others be given to the jury. 
Jensen v. Wisconsin Cent. Ry. Co., 
128 N.W. 982, 145 Wis. 326. 


60. Cotter v. Boston, R. B. & L. 
R. Co., 129 N.E. 426, 237 Mass. 68; 
Henderson y. Atlantic Coast Line R. 
Co7 i88)S: i, .626, 7 NGC y3or. 


[a] Where negligence only is 
pleaded, it is error to submit the ques- 
tion of wanton and reckless conduct, 
without submitting the issue of neg- 
ligence. Cotter v. Boston, R. B. & L. 
R. Co., 129 N.B. 426, 237 Mass. 68. 


61. Safety First Bus Co. v. Ski- 
binski, (Tex.Civ.App.) 386 S.W.(2qd) 
288; Northern Texas Traction Co. v. 
Bryan, (Tex.Civ.App.) 299 S.W. 325 
[eonforming to answers to certified 
questions (Commn.App.) 294 S.W. 
527]; Bastern Texas Hilectric Co. v. 
Smith, (Tex.Civ.App.) 298 S.W. 314; 
Galveston, H. & S. A. Ry. Co. v. Wag- 
ner, (Tex.Civ.App.) 291 S.W. 664 [aff 
(Commn.App.) 298 S.W. 552]; Rus- 
merge Bailey, (Tex.Civ.App.) 290 S.W. 
1108. 


[a] Tlustration.—Where a jitney 
passenger pleads discovered peril as 
against the driver of wagon with 
which the jitney collided, but not as 
against the jitney driver, the court 
is not warranted in submitting that 
issue aS against the driver. Jones v. 
Roche, (Tex.Civ.App.) 244 S.W. 227. 


62. Troxler v. Southern Ry. Co., 
140 S.E. 20, 194 N.C. 446; Galveston, 
H. & S. A. Ry. Co. v. Brewer, (Tex. 
Civ.App.) 4 S.W.(2d) 320; St. Louis 
Southwestern Ry. Co. of Texas v. 
Bishop, (Tex.Civ.App.) 291 S.W. 343; 
Texas! 2&7 ING O..F a OO Vancammack, 
(Tex.Civ.App.) 280 S.W. 864 [cert den 
AG SeCty LI 27-3. Wemn- c One eel aaa 
858]; Molovasilis v. Chicago, M. & 
StsPSRy. Cos Lote NSW. 5820179 Wis. 
653; Guse v. Power & Mining Ma- 
cninery Co;;- 139° 3N. WwW. 195; 15a “Wis. 
00. 


[a]. Where there is no evidence of 
contributory negligence, a question of 
a special verdict in an action for an 
injury to a servant, applicable only 
to assumption of risk, may properly 
be submitted. Guse v. Power & Min- 
ing Machinery Co., 139 N.W. 195, 151 
Wis. 400. 

[b] Assumption of risk and con- 
tributory negligence in a servant’s 
action for injury may both be submit- 
ted under the issue of contributory 
negligence in the discretion of the 
presiding judge. Hall v. Tomlinson 
Chair Co., 119 S.E. 828, 186 N.C. 469. 


[c] Where plea abolished.—Where 
a plea of assumed risk, as a bar toa 
recovery of damages by an employee, 
is abolished by statute, the submis- 
sion of such an issue to the jury may 
properly be refused. St. Louis, S. F. 
Sei Ry Conv. sNiullins, VQTex Cin 
App.) 23 S.W.(2d) 489. 


Assumption of risk in general see 
Master and Servant §§ 882-1024; 
Negligence § 600. 


Questions of law and fact as to as- 
sumption of risk in general see Mas- 
ter and Servant §§ 1361-1372. 


63. Dallas Ry. & Terminal Co. v. 
Garrison, (Tex.Commn.App.) 45 S.W. 
(2d) 183 [rev (Civ.App.) 30 S.W.(2d) 
1108]; Colorado & S. Ry. Co. v. Rowe, 
(Tex.Commn.App.) 238 S.W. 908 [rev 
(Civ.App.) 224 S.W. 928]; Pen- 
nington Produce Co. v. Wonn, (Tex. 


'Thaman, 
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sumption of risk,®? or inevitable aecident;°* or in 


Civ.App.) 49 S.W.(2d) 482; Greer v. 

(Tex.Civ.App.) 38 S.W.(2d) 
378; ‘Chicago, Rath, & ‘Gi RyseCos ve 
Martin, (Tex.Civ.App.) 37 S.W.(2d) 
207; Hooks v. Orton, (Tex.Civ.App.) 
30. S.W.(2d) 681; International-Great 
Northern R. Co. v. Hailey, (Tex.Civ. 
App.) 9 S.W.(2d) 182 [cert den 50 
S.Ct. 17, 280 U.S, 558, 74 L.Ed. 613]; 


Dallas Ry. Co. v. Speer, (Fex.Civ. 
App.) 299 S.W. 507; Russell v. Bai- 
ley, (Tex.Civ.App.) 290 S.W. 1108; 


Northern Texas Traction Co. v. Ar- 
mour & Co., (Civ.App.) 290 S.W. 544 
[certified question answered 288 S.W. 
145, 116 Tex. 176]; Missouri, K. & 
T. Ry. Co. of Texas v. Denahy, (Tex. 
Civ.App.) 165 S.W. 529. 


[a] Submission not required.—(1) 
Unless there is evidence tending to- 
show tthat the accident in controversy, 
which is charged to have resulted 
from the negligence of defendant, re- 
sulted from some unknown cause, or 
in a manner which cannot be explain- 
ed, or under circumstances different 
from those constituting plaintiff's 
case, and which rebut the charge of 
negligence, it is not necessary for 
the trial court to submit the issue 
of unavoidable accident as a defense 
in addition to a proper submission of 
the issues of negligence and contrib- 
utory negligence. Wichita Falls 
Traction Co. v. Craig, (Tex.Civ.App.) 
250 S.W. 733. (2) Where the evi- 
dence is sufficient to show that injury 
is the proximate result of negligence, 
it is not error to refuse requested is- 
sue as to inevitable accident. Boyles 
v. McClure, (Tex.Commn.App.) 243 S. 
van [mod (Civ.App.) 232 S.W. 

48]. 


[b] Special pleading of unavoid- 
able accident is not required (1) to 
require its submission as an issue 
when raised by the evidence. Rus- 
sell v. Bailey, (Tex.Civ.App.) 290 S.W. 
1108. (2) It may be submitted un- 
der a general denial. Suttle v. Texas 
Electric Ry., (Tex.Civ.App.) 272°S.W. 
256. (3) But to require submission 
of such issue it must be raised out- 
Side of and not as corollary of issues 
raised by plaintiff's pleadings. Rus- 
sell v. Bailey, supra. 


[c] It becomes separate and dis- 
tinct issue (1) from that of negli- 
gence in event only of evidence tend- 
ing to show that the injury resulted 
solely from some condition or act for 
which defendant was not chargeable. 
Bailey v. Woodrum Truck Lines, 
(Tex.Civ.App.) 36 S.W.(2d) 1090. (2) 
Hence it need not be submitted to the 
jury where there is no evidence tend- 
ing to show that the accident happen- 
ed from an unknown or different 
cause from that alleged, which re- 
buts negligence (Thurman v. Chan- 
dler, (Tex.Civ.App.) 52 S.W.(2d) 315; 
Missouri Pac. R. Co. v. Guillory, (Tex. 
Civ.App.) 28 S.W.(2d) 282 [cert den 
51 S.Ct. 495, 283 U.S. 3849, (75 suAbde 
1457]), (3) or where the evidence 
shows that the act complained of was 
either negligent or not negligent 
(Beaumont, S. L. & W. Ry. Co. v. 
one (Tex.Civ.App.) 45 S.W.(2d) 


[d] Where separate acts of negli- 
gence are charged against two de- 
fendants, it is error to give the ordi- 
nary definition of “unavoidable acci- 
dent” without submitting the ques- 
tion whether the accident was una- 
voidable as to each defendant. Dal- 
las Ry. & Terminal Co. v. Boland, 
(Tex.Civ.App.) 53 S.W.(2d) 158. 


As question of law or fact in gen- 


‘eral see Negligence § 884. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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regard to proximate cause.°4 


may be submitted, 


64 American Employers’ Ins. Co. 
v. Singleton, (Tex.Commn.App.) 24 S. 
W.(2d) 26 [rev (Civ.App.) 14 S.W. 
(2d) 939]; Humphreys v. Roberson, 
(Tex.Civ.App.) 52 S.W.(2d) 932; Baker 
v. Beatty, (Tex.Civ.App.) 235 S.W. 
971; West Lumber Co. v. Hunt, (Tex. 
Civ.App.) 219 S.W. 1106. And see 
generally Negligence §§ 877-880. 


[a] When material.—The issue of 
proximate cause and the determina- 
tion thereof can be material only 
when the evidence shows two or more 
distinct causes from either one of 
which the injury complained of 
might independently result. City of 
Graham v. Moseley, (Tex.Civ.App.) 
254 S.W. 130. 


[b] Submission held proper or re- 
fusal error as to proximate cause: (1) 
In general. Gordon v. McIntosh, 
(Tex.Civ.App.) 54 S.W.(2d) 177; Dal- 
las Ry. & Terminal Co. v. Moore, 
(Tex.Civ.App.) 52 S.W.(2d) 104; Tex- 
as Employers’ Ins. Ass’n v. Herron, 
(Tex.Civ.App.) 29 S.W.(2d) 524; Zu- 
rich General Accident & Liability Ins. 
Co. v. Wood, (Tex:Civ.App.) 27 S.W. 
(2d) 838; Texas & N. O. R. Co. v. Wal- 
lace, (Tex.Civ.App.) 277 S.W. 708; 
San Antonio & A. P. Ry. Co. v. Pem- 
berton, (Tex.Civ.App.) 204 S.W. 253. 
(2) Contributory negligence. Man- 
love v. Lavelle, (Tex.Civ.App.) 235 S. 
W. 324; West Lumber Co. v. Hunt, 
(Tex.Civ.App.) 219 S.W. 1106. (3) 
Malpractice of physician or surgeon. 
Humphreys v. Roberson, (Tex.Civ. 
App.) 52 S.W.(2d)..-932; Taylor’ v. 
Shuffield, (Tex.Civ.App.) 52 S.W.(2d) 
788. Verdict and findings in suits for 
malpractice in general see Physicians 
and Surgeons § 163. (4) Negligence. 
Fox v. Dallas Hotel Co., 240 S.W. 517, 
111 Tex. 461; Kansas City, M. & O. Ry. 
Co. v. Foster, (Tex.Civ.App.) 54 S.W. 
(2d)-270; Texarkana Electric Co. v. 
Putch, (Tex.Civ.App.) 53 S.W.(2d) 87; 
Wichita Falls Traction Co. v. Jeter, 
(Tex.Civ.App.) 48 S.W.(2d) 372; Far- 
rar Lumber Co. v. McDonald, (Tex. 
Civ.App.) 32 S.W.(2d) 940; Eastern 
Texas Electric Co. v. Joiner, (Tex.Civ. 
App.) 27 S.W.(2d) 917 [rev on other 
grounds (Commn,App.) 44 S.W.(2d) 
983]; Plains Drilling Co. v. Christy, 
(Tex.Civ.App.) 25 S.W.(2d) 276; Hor- 
ton & Horton v. House, (Tex.Civ. 
App.) 13 S.W.(2d) 966; City of Pam- 
pa v. Todd, (Tex.Civ.App.) 11 S.W. 
(2d) 247; Dallas Ry. Co. v. Speer, 
(Tex.Civ.App.) 299 S.W. 507. 


[ec] Submission held erroneous or 
refusal proper as to proximate cause: 
(1) In general. Texas & N. O. Ry. Co. 
v. Coker, (Tex.Civ.App.) 24 S.W.(2d) 
447; International-Great Northern R. 
Co. v. Hailey, (Tex.Civ.App.) 9 S.W. 
(2d) 182 [cert den 50 S.Ct. 17, 280 U.S. 
558, 74 L.Ed. 613]; El Paso Electric 
Co. v. Sawyer, (Tex.Civ.App.) 291 S. 
W. 667 [aff (Commn.App.) 298 S.W. 
267]; American Ry. Express Co. v. 
Home Star Produce Co., (Tex.Civ. 
App.) 276 S.W. 790; Dallas Ry. Co. 
v. Warlick, (Tex.Civ.App.) 268 S.W. 
512 [rev on other grounds (Commn. 
App.) 285 S.W. 302]; City of Graham 
v. Moseley, (Tex.Civ.App.) 254 S.W. 


130; Central Texas Telephone Co. v. 
Allmand, (Tex.Civ.App.) 246 S.W. 
C652 Et eVWViOrchease iD: ©.) Rye (Co. ave 


Hawley, (Tex.Civ.App.) 235 S.W. 659; 
Consumers’ Lignite Co. v. Grant, 
(Tex.Civ.App.) 181 S.W. 202. (2) Con- 
tributory negligence. Panhandle & S. 
F. Ry. Co. v. Key, (Tex.Civ.App.) 20 


In an action against 
several defendants, the issue of proximate cause 
so as to require the jury to 
determine whether some independent act of negli- 
gence of, one defendant caused the injury,®® or 
whether it resulted from coneurrent negligent acts.°° 


[§ 927] (2) Special Interrogatories. The court is 
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S.W.(2d) 260; El Paso Electric Co. 
v. Sawyer, (Tex.Civ.App.) 291 S.W. 
667 [aff (Commn.App.) 298 S.W. earls 
Eastern Texas Electric Co. v. Hu 

sucker, (Tex.Civ.App.) 280 S.W. 887. 
(3) Hysteria. Andrews v. Wilding, 


(Tex.Civ.App.) 193 S.W. 192. (4) 
Negligence. Horton & Horton v. 
House, (Tex.Civ.App.) 13 S.W.(2d) 


966; St. Louis Southwestern Ry. Co. 
of Texas v. Lamkin, (Tex.Civ.App.) 
220 S.W. 179. (5) Weather condi- 
tions. Houston Electric Co. v. Settle, 
(Tex.Civ.App.) 51 S.W.(2d) 648; Fort 
Worth & D. C. Ry. Co. v. Amason, 
(Tex.Civ.App.) 239 S.W. 359. 


[d] Yoo remote.—Where plaintiff 
alleged that defendant entered her 
house and removed mortgaged prop- 
erty contrary to alleged agreement, 
submission of special issue whether 
plaintiff sustained physical suffering 
because of defendant’s wrongful act 
was error, since it was predicated on 
bodily sickness alleged by her, which 
was too remote and was not the nat- 
ural and proximate result of defend- 
ant’s acts. Phoenix Furniture Co. v. 
gheetbr aaa (Tex.Civ.App.) 3 S.W.(2d) 
545. 


[e] Where issne is raised by 
defendant’s answer, the court’s charge 
should require a finding as to whether 
plaintiff’s negligence was the cause of 
histinjury, .St., Louts, Si EF. 2) TD Ry. 
Co. v. Wilson, (Tex.Commn.App.) 279 
ae 808 [rev (Civ.App.) 262 S.W. 


{f] Where answer is merely gen- 
era), denial, the court may refuse to 
submit a special issue as to whether 
plaintiff's negligence was the _ sole 
cause of the injury. since there is no 
group of facts contained in the an- 
swer which presents any defense to 
plaintiff’s cause of action. Rio Bravo 
Oil Co. v. Daniel, (Tex.Civ.App.) 20S. 
W.(2da) 369. 


[g] Violation of statutory duty.— 
Where the action is for the violation 
of a statutory duty which constitutes 
negligence per se, it is proper to sub- 
mit such violation as the proximate 
eause of the injury, without submit- 
ting the question of negligence. Pen- 
nington Produce Co. v. Wonn, (Tex. 
Civ.App.) 49 S.W.(2d) 482. 


65. Northern Texas Traction Co. 
ve Woodall, (Tex.Commn.App.) 299 S. 
220 [rev (Civ.App.) 294 S.W. 873]; 
Praeatn v. Rust, (Tex.Civ.App.) 294 S. 
W625: 


66. Hardin v. Rust, supra. 


67. Johnson v. Denison, 173 N.W. 
46, 186 Iowa 949. 


68. See infra this note. 


[a] As to particular questions of 
fact.—Under a statute providing that 
when either party requests it the 
court shall instruct the jurors, if they 
render a general verdict, specially to 
find upon particular questions of fact, 
to be stated in writing, and shall di- 
rect the written finding thereon, the 
interrogatories are limited to the 
“narticular questions of fact.” Ma- 
son Tire & Rubber Co. v. Lansinger, 
140 N.E. 770, 108 OhioSt. 377. 


69. U.S.—Pittsburgh Rys. Co. v. 
Thomas, 174 F. 591, 98 C.C.A. 437. 


Cal.—Klein v. Atchison, T. & S. F. 
Ry. Co., 107 P. 147, 12 Cal.App. 285. 


Conn.—Taylor v. Mertens, 74 A. 894, 
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not required to submit special interrogatories be- 
cause of the mere asking;®’ but except in so far 
as restricted or limited by statute,°* special inter- 
rogatories are proper and should be submitted to 
the jury on request when, and only when, they re- 
late to material issues of fact, as made by the plead- 
ings and supported by the evidence,®® and call for 


82 Conn. 595. 
Ill.—Nosko v. O’Donnell, 260 Til. 
App. 544; Hall v. Hotel Sherman Co., 


236 UlLApp 386; 
Woodmen of America, 
506; 
564. 


Shank ‘v. Modern 
213 Ill.App. 
Murray v. Werner, 192 I1l.App. 


Ind.—Blacker v. Slown, 16 N.E. 621, 
114 Ind. 322; Maxwell 'v. Boyne, 36 
Ind. 120; Karstedt v. Glick, (App.) 
172 N.E. 198; Kelly v. Grand Trunk 
Western Ry. "Co., 93 N.E. 616, 46 Ind. 
App. 697. 

Iowa.—H. W. Emeny Auto Co. v. 
Neiderhauser, 157 N.W. 143, 175 Iowa 
219; Behrend v. Hartwig, 147 N.W. 
330, 166 Iowa 143; Brown Land Co. v. 
Lehman, 112 N.W. 185, 134 Iowa 712, 
12-LR.AGN:S. 88. 


Kan.—Thompson y. Modern Wood- 
men of America, 249 P. 583, 121 Kan. 
614; Long v. Kansas City, M. & O. R. 


Co., 164 P. 175, 100 Kan. 361; Mat- 
thews v. McNeill, 157 P. 387, 98 
Kan. 5. 


Mass.—American Surety Co, of New 
York v. 14 Canal St., 176 N.E. 785, 276 
Mass. 119. 


Mich.—Tyler v. Wright, 158 N.W. 
1025, 188 Mich. 561, 155 N.W. 353 

Mont.—Mitchell v. Boston, etce., 
Consol. Copper, ete., Min. Co., 97 P. 
1033, 37 Mont. 575. 

N.C.—McKenzie v. McKenzie, 69 S. 
E. 134, 158 N.C, 242; Hairston v. U.S. 
Leather Co., 55 S.BE. 847, 143 N.C. 512 
10 Ann. Cas. 698; Kimberly v. How- 
land, 55 S.E. 178, 143 N.C. 398, 7 L.R. 
A.N.S. 545. 

N.D.—Oakland v. Nelson, 149 N.W. 
337, 28 N.D.\456. 

Okl.—Federal Intermediate Credit 


Bank of Wichita, Kan., v. Cosby, 272 
P. 436, J Okl. 1. 


4 y & Tyrrell v. Lehigh 
Valley R. Co, 120 A. 820, 277 Pa. 236. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Galloway, (Civ.App.) 40 S.W.(2d) 
973; Heard.-y, Pratt, (Civ.App.): 257 
S.W. 660. 


Utah.—Berg v. Otis Elevator Co., 
231 P. 832, 64 Utah 518. 


Wash.—Child v. Hill, 
155 Wash. 133. 


W.Va.—Mingo County Court v. 
Chattaroy Coal Co., 142 S.E. 430, 105 
W.Va. 321; Runyan v. Kanawha Wa- 
ter & Light Co., 71 S.E. 259, 68 W.Va. 
609, 35 L.R.A.N.S. 438 

Wis.—John Schroeder Lumber Co. 
v. Chicago, ete., R&ICod dao NSW m9 
135 Wis. 575, 128 Am.S.R. 1039. 


Can.—Gavin vy. pra Kettle Valley 
Ry. ©€o.,.53 Gan.S.C.450 


fa] Special slacken net held 
proper as to: (1) Contributory neg- 
ligence of motorist. Kadolph v. Town 
of Herman, 166 N.W. 433, 166 Wis. 


283 P. 1076, 


srer(s (2) Negligence of motorist. 
Child v. Hill, 283 P. 1076, 155 Wash. 
133. (3) Oral warranty of goods 
sold. Chormicle v. Southwest Ware- 


house Co., 108 P. 863, 157 Cal. 649. 


[b] Special interrogatory as to in- 
competency of servant cannot be sub- 
mitted where the issue is the negli- 
gence of such servant. Pittsburgh 


Rys:. ee v. Thomas, 174 F. 591, 98 
G'GrA 4307. 
vow Issues not supported by evi- 


dence.— ‘here is no error in submit- 
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the findings of ultimate facts essential to the deter- 
In an action for negl- 
gence it is proper to request the jury to find what 
defendant’s acts of negligence were,’! particularly 
where he is charged with more than one specific act 
of negligence, either of which, if proved, would sus- 
The interrogatories should be 
such as can be fairly and intelligently answered 
from the testimony,’* and call for answers which 


mination of such issues.*°? 


tain a recovery.*? 


ting original negligence and contribu- 
tory negligence, as well as negligence 
under last chance doctrine, as_ to 
which alone there is sufficient evi- 
dence, where objection is raised only 
by motion for judgment. Ricker v. 
Oregon-Washington R. & Navy. Co., 


166 BP. 71, 97 Wash. 183. 

70. See infra § 929. 

71. Bastman v. Atchison, T. & S. 
Deve GOny Liles. J) Ogio. 4 00) 


Adams v. Atchison, T. & S. F. Ry. Co., 
144 P. 99, 93 Kan. 475; Cole v. Atchi- 
SOD We Ua Gora VY. COs LL oO nyere el Ligue, 
92 Kan. 132. 

fa] Thus, where the jury find that 
a fire originated from the engine, de- 
fendant has a right to have the ques- 
tions submitted as to whether it was 
lacking in proper equipment. or 
whether it was iniproperly operated. 
Parker v. Missouri Pac. Ry. Co., 132 
P. 156, 89 Kan. 573. 


[b] Refusal of request for such 
findings held error.—Broadhead vv. 
AEChISOn na: oe be dk VenCO., el oo) oe. 
20, 97 Kan. 222. 


72. Davison v. Flowers, 174 
137, 123 OhioSt. 89. 


73." Bothe v. True, 175 PP. 395, 103 
Kanvebozs = Atehison, (ete; RCo, iv. 
Shaw, 43 P. 1129, 56 Kan. 519; Atchi- 
son, etc., R. Co. v. Lannigan, 42 P. 
343, 56 Kan. 109; lLichenstein v. 
Hudepohl Brewing Co., 11 OhioCir.Ct. 
N.S. 441, 31 OhioCir.Ct. 204. 

[a] Interrogatories have been held 
erroneous: (1) Where the answer 
thereto will involve a recitation of a 
large part of the testimony. Jenkins 
v. Beachy, 80 P. 947, 71 Kan. 857. (2) 
Where there is no evidence from 
which an intelligent answer could be 


N.E. 


made. Leroy, etc., R. Co. v. Ander- 
Son, 21 P! 588, 41 Kan. 528; Walter 
v. Alexander, 2 Gill (Md.) 204; Dar- 


rah v. Gow, 43 N.W. 851, 77 Mich. 
16. 

{b] Supported by inferences.— 
Special questions submitted are not 
outside the testimony if, although 
there is no direct testimony, infer- 
ences may be drawn to uphold them. 
Griffith v. Atchison, T. & S. F. Ry. Co., 
169 P. 546, 102 Kan. 23. 


74, Cal.—Klein v. Atchison, T. & 
Si HY Ry. Co., 107 BP. 147, 12) Cal. App: 
285. 


Conn.—O’Donnell v. Groton, 144 A. 
468, 108 Conn. 622. 

Ind.—Kelly v. Grand Trunk West- 
ern Ry. Co., 93 N.E. 616, 46 Ind.App. 
697. 


Iowa.—Goben v. McGee, 196 N.W. 
05. 


Kan.—Hausam v. Poehler, 242 P. 
449, 120 Kan. 119. 


Mich.—Woodruff Coal & Iron Co. vy. 
Commercial Coal Co., 190 N.W. 686, 
221 Mich. 175; Kosnicki v. Pere Mar- 
quette Ry. Co., 184 N.W. 454, 186 N.W. 
493, 217 Mich. 245; Levy v. Israelite 
House of David, 185 N.W. 750, 216 
Mich. 373; Neeley v. Stratton, 151 
N.W. 1045, 185 Mich. 409; Snelling v. 
Brown, 132 N.W. 549, 167 Mich. 202; 
Ward v. Cook, 122 N.W. 785, 158 Mich. 
283; Cousins v. Lake Shore & Michi- 
gan Southern R. Co., 56 N.W. 14, 96 
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Mich. 386. / 

[a]. Thus, if proposed _ special 
questions, taken singly or aS a whole, 
eall for findings which might be con- 
trolling of the main issue, they should 
be submitted. Tyler v. Wright, 155 
te 353, 158 N.W. 1025, 188 Mich. 

61. 


[b] Interrogatories held proper.— 
In an action against a railway com- 
pany for death of a circus employee 
while riding on his employer’s train, 
it was proper to submit special in- 
terrogatories to have the jury dis- 
close the relations between decedent 
and the company at and before the 
time of the accident, and to show the 
duty owing by the company to de- 


cedent. Kelly v. Grand Trunk West- 
ern Ry. Co., 93 N.E. 616, 46 Ind.App. 
697. 

75. Woodard v. Chicago, R. I. & 


PIR ye, Con. U8b) Nive, 90S.) Los Lowa: 
Sl6y Kine v. Chicago, RV Tle Pa iRy. 
Co., 172 N-W. 268, 185 Lowa, 1227. 


76. Cal.—Pigeon v. W. P. Fuller & 
Coxlose esol oGE Cala Gol. 


Tll.—Wicks v. Cuneo-Henneberry 
Cosa dl SOREN. B26 ol Ler 4 dom eult 
234 Ill.App. 502]; Smith v. Chicago 
Sanitary Dist., 103 N.E. 254, 260 Il. 
453; Golden Grain Milling Co. v. St. 
Louis, S. & P. R. Co., 226 Ill.App. 116; 
Miner v. New Amsterdam Casualty 
Co., 220 Ill. App. 74. 


Ind.—Citizens’ Telephone Co. v 
Prickett, 125 N.E. 1938, 189 Ind. 141. 


Mich.—Morgan v. Detroit, J. & C 
Ry., 208 N.W. 434, 234 Mich. 497. 


W.Va.—-Lyons v. Fairmont Real 
Estate Co., 77 S.B. 525, 71 W.Va. 754. 


[a] General verdict for adversary. 
—Special findings are addressed to 
matters relevant to the issues im- 
pliedly found in the general verdict, 
and are subject to the condition that 
answers favorable to the party pre- 
ferring the request would be incon- 
sistent with the general verdict for 
his adversary. Pigeon v. W. P. Fuller 
& Co.,, 105 P4976;/156) Cal 691: eu 
v. Los Angeles Ry. Co., 107 P. Se le 
Cal.App. 207; Lyons v. Fairmont Real 
Estate Co., 77 S.B. 525, 71 W.Va. 754. 


Questions not calling for such an- 
swers see infra § 928. 

77. Woodard v. Chicago, R. I. & P. 
Ry. Co., 185 N.W. 978, 1938 Towa 516; 
Schuetz v. Van Orman, 151 N.W. 6138, 
184 Mich. 478.’ 


Conn.—Freedman vy. New York, 
etc, Reo. dl ACmoOl? 58 Gonnw601; 
15 Ann.Cas. 464. 


Ill.—Springfield Coal Min. Co. y. 
Gedutis, 81 N.E. 9, 227 Ill. 9; Norton 
Vv. Volzke, 41 N.E. 1085, 158 Ill. 402, 
49 Am.S.R. 167 [aff 54 Tl. App. 545]: 
Chicago Anderson Pressed Brick Co. 
v. Reinneiger, 29 N.H. 1106, 140 Il). 
334, 33 Am.S.R. 249 [aff 41 Tll. App. 
324); Jacksonville Southeastern R. 
Co. v. Southworth, 25 N.E. 1098, 135 
Ill. 250; Chicago, etc., R. Co. v. Dun- 
leavy, 22 N.E. 15, 129 Til. 132; Muel- 
ler v. New York Life Ins. Cor "221 Tl. 


App. 420; Frick v. Aurora, BE &G 
Ry. Co, 154 Ill.App. 277; Chicago, 
etc., R. Co. v. Seevers, 122 I1].App. 
558; St. Louis, etc., R. Co. v. Winkel- 


[§ 927 


may be controlling of the main issue,’* or which 
would be decisive of the case or of some claim in- 
volved therein,’® and inconsistent with a general 
verdict that might be returned ;*° and hence submis- 
sion may be refused of a special interrogatory which 
calls for a nondeterminative fact, which would not 
be decisive of any issue involved in the case,’* aad 
which cannot control the result or affect the gen- 
eral verdict,’® or which amounts to a request for 


mann, 47 Ill.App. 276; Fortune v. 
Jones, 30 IllApp. 116 [rev 21 N.H. 523, 
128 Til. 518]. 


Ind.—Indianapolis v. Keeley, 79 N. 
BE. 499, 167 Ind. 516; North Western 
Mut. L. Ins. Co. v. Heimann, 93 Ind. 
24; Huston v. McCloskey, 76 Ind. 38; 
House v. McKinney, 54 Ind. 240; Lake 
Erie & W. R. Co. v. Voliva, 101 N.E. 
338, 53 Ind.App. 170; New Albany 
Second Nat. Bank v. Gibboney, 87 N. 
E. 1064, 43 Ind.App. 492; Grand Rap- 
ids;) ete. a Rae COv uve CO s/o. DNON: Eo ieciee 
8 Ind.App. 29; Ohio, etc., R. Co. v. 
Trapp, 30 N.B. 812, 4 Ind.App. 69. 

Iowa.—Fogg v. Minneapolis & St. L. 
R. Co., 157 N.W. 148, 175 Iowa 459; 
Morrow v. National Masonic Ace. AS- 
soc., 101 N.W. 468, 125 Iowa 633; Mor- 
bey v. Chicago, ete., R. Co., 89 N.W. 
105, 116 Iowa 84; Spaulding vy. Chi- 
cago, etc., R. Co., 67 N.W. 227, 98 lowa 
205; Barnes v. Marcus, 65 N.W. 984, 
96 Iowa 675; Gorman vy. Minneapolis, 
etc., R. Co., 48 N.W. 303, 78 Lowa 509; 
Sage v. Haines, 41 N.W. 366, 76 lowa 
581; Hablichtel v. Yambert, 39 N.W. 
877, 75 Iowa 539; Van Horn v. Over- 
man, 39 N.W. 679, 75 Iowa 421. 


Kan.—Atchison, ete., R. Co. v. Ay- 
ers; 42 P. 722, 56 Kan. 176. 


Mich.—Tyler v. Wright, 155 N.W. 
353, 158 N.W. 1025, 188 Mich. 561; 
Eberts v. Mt. Clemens Sugar Co., 148 
N.W. 810, 182 Mich. 449; Moss v. De- 
troit & M. Ry. Co., 148 N.W. 204, 182 
Mich, .40; Germaine Vv. Muskegon, 63 
N.W. 78, 105 Mich. 213; Cousins v. 
Lake Shore, SUG. ck. -Co.,, 56, NoWewese 
96 Mich. 386: Castner’ v. Farmers’ 
Mut. F. Ins. Co., 15 N.W. 452, 50 Mich. 
273; Swift. v. Plessner, 39 Mich. 178; 
Michigan Paneling Mach., ete., Conve 
Parsell, 38 Mich. 475; Harbaugh Vv. 
People, 33 Mich. 241; Frankenberg Vv. 
Decatur First Nat. Bank, 33 Mich, 46; 
Sheahan v. Barry, 27 Mich. 217. 


Neb.—North Bend First Nat. Bank 
Myris as 1 51 N.W. 232, 33 Neb. 


Ohio.—Schweinfurth v. Cleveland, 
etc., R. Co., 54 N.E. 89, 60 OhioSt. 215; 
Ellis v. Twiggs, 17 OhioCir.Ct.N.S. 
172; Bardons v. Crawford, 17 OhioCir. 
Ct.N.S. 41; “Lake Shore, ete., R:’ Go: 
v. Andrews, 21. OhioCir.Ct.” 267,010 
OhioCir.Dec. 475. 


R.I.—Williams v. Allen, 114 A. 138, 
44 RI. 14, 


W.Va.—Ward vy. Liverpool Salt & 
Coal Co., 92 S.B. 92, 79 W.Va. 371; 
Lyons v. Fairmont Real Estate Co., 17 
S.B. 525, i SWiWas 754 Peninsular 
Land Transp., ete., Co.’ v. Franklin 
Ins. Co., 35 W.Va, 666, 14 S.E. 237. 


Wis.—McKone vy. Metropolitan L. 
Ins. Co., 110 N:W. 472, 181 Wis 243; 
Byington v. Merrill, 88 N.W. 26, 112 
Wis. 211; Goesel v. Davis, 76 N.W. 
768, 100 Wis. 678; Cummings v. Na- 
tional Furnace Co., 18 N.W. 742, 20 
N.W. 665, 60 Wis. 603. 


[a] Trial court should not submit 
to jury interrogatories which do not 
in fact serve the purpose of obtaining 
a_ special finding by the jury to ex- 
plain or limit the general verdict. 
Longstean v. Owen McCaffrey’s Sons, 
111 A. 788, 95 Conn. 486; Williams v. 
Allen, 114 A. 188, 44 Testy shee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a special verdict.7® 


_in the ecase.®?! 


exclusion of the others.*? 
Approval of attorneys. 


[b] YZlustration— Where plaintiff 
sues to recover damages for the 
flowage of certain land consisting of 
detached pieces, special interrogato- 
ries requiring the jury to find the 
damage to each piece according to 
government subdivisions or other ar- 
tificial or natural divisions of the land 
are not proper, as requiring no an- 
swer inconsistent with the general 
verdict. Smith ’v. Sanitary Dist. of 
Chicago, 103 N.E. 254, 260 Ill. 453. 


{ec] It is not reversible error to 
refuse to submit to a jury a special 
question where the answer to the 
question, by itself or in connection 
with the answers to other questions 
submitted, could not have been con- 
tradictory to the general verdict. 
Abell v. Atchison, T. & S. F. Ry. Co., 
Poors Ot 1s: Kan, 132; 


79. Bank of Bushnell v. Buck 
Bros., 142 N.W. 1004, 161 Iowa 362. 


80. Sweney v. Northwestern Mut. 
Life Ins. Co., 251 Ill.App. 1; Oakland 
v. Nelson, 149 N.W. 337, 28 N.D. 456. 


81. Sweney v. Northwestern Mut. 
Life Ins. Co., 251 JIll.App. 1; Barron 
v. Burke, 82 Ill.App. 116; Carroll v. 
Chicago, etc., R. Co., 75 N.W. 176, 99 
Wis. 399, 67 Am.S.R. 872. 


82. Coblentz v. Putifer, 125 P. 30, 
87 Kan. 719, 42 L.R.A.N.S. 298. 


83. Augusta Bonded Public Ware- 
house Co. v. Georgia R. Bank, 142 S.E. 
559, 166 Ga. 105. 

Refusal to submit interrogatories 
as error in general see Appeal and 
Error § 3012. 

84. Ariz.—Holmes vy. Hughes, 226 
P. 424, 26 Ariz. 413. 


Cal.—Vallejo & N. R. Co. v. Home 
Savings Bank, 140 P. 974, 24 Cal.App. 
166. 

Ill.—Miner v. New Amsterdam Cas- 
ualty Co., 220 Iil.App. 74. 


Ind.—Queen Coal & Mining Co. v. 
Epple, (App.) 113 N.E. 19. 


Iowa.—Killeen v. Greve, 166 N.W. 
731, 182 Iowa 1382; H. W. Emeny Au- 
to Co. v. Neiderhauser, 157 N.W. 143, 
175 Iowa 219. 

Kan.—Rockwood _ v. 
239 P. 993, 119 Kan. 307. 


N.C.—Phipps v. Royal Indemnity 
Co., 166 S.E. 327, 203 N.C. 420; North 
Carolina Schoolbook Depository v. 
Riddle, 130 S.E. 15, 190 N.C. 432; Mc- 
“Lawhorn v. Coppage, 125 S.E. 2, 188 
N.C. 455; Bray v. Baxter, 89 S.E. 786, 
172 N.C. 7; Newkirk v. Stevens, 67 
S.H. 10123, 152 N.C. 498. 


Tex.—Wilson v. Hagins, (Commn. 
App.) 50 S.W.(2d) 797 [aff (Civ.App.) 
25 S.W.(2d) 916]; Robert Oil Corpo- 
ration v. Garrett, (Commn.App.) 37 
S.W.(2d) 135 [aft (Civ.App.) 22 S, 
W.(2d) 508]; Webb v. Martin, (Civ. 
App.) 39 S.W. 2d) tat Texas Em- 
Dieyers: Ins.j/Assin. v.) Perry, (Civ. 

App.) 35 S.W.(2d) 1087; Bedford- 
Carthage Stone Co. v. Ramey, (Civ. 
App.) 34 S.W.(2d) 387; American 
Nat, Ins; 'Co;, v. Villegas, (Civ.App.) 
32 S.W.(2d) 1109; Edmundson v. Ar- 
den, (Civ.App.) 31 S.W. (2d) 199; Lido 
Oil Co. v. W. . Waggoner Estate, 
(Civ.App.) 31 S.W.(2d) 154; Sparks 
v. State, (Civ.App.) 27 S.W. (2d) 918; 
Wilson v. Hagins, (Civ.App.) 26 S. Ww. 


Stubenhofer, 


It is not essential that special 
findings shall cover all the points in issue,®° or that 
each question submitted shall cover all the issues 
But where a reasonable number of 
special questions fairly covering the vital questions 
raised by the pleadings are requested, the court 
should submit them all, and not select a few to the 


A refusal is not made er- 
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ror by the fact that the question refused was ap- 
proved by the attorneys for the opposing parties.** 


[§ 928] b. Special Issues or Interrogatories Un- 
necessary or Improper in General. 
or interrogatory should not be submitted to the 
jury, as being unnecessary or improper, which is 
irrelevant to the issues of fact raised by the plead- 


A special issue 


ing and evidence,** or which relates to immaterial 


(2d) 916 [aff (Commn.App.) 50 S.W. 
(2d) 797];. Houston Compress Co. v. 
Houston Steel & Foundry Co., (Civ. 
App.) 22 S.W.(2d) 787; Philip A. Ry- 
an Lumber Co. v. Conn, (Civ.App.) 
20 S.W.(2d) 388; White v. Burch, 
(Civ.App.) 19 S.W.(2da) 404; William- 
son v. Pye, (Civ.App.) 18 S.W.(2d) 
707; Pinedo v. Halper, (Civ.App.) 18 
S.W.(2d) 253; Hoover v. Hamilton, 
(Civ.App.) 14 S.W.(2d) 935; Zinsmey- 
er v. International-Great Northern R. 
Co., (Civ.App.) 10 S.W.(2d) 1015; 
Armstead v. Hopkins County Levee 
Improvement Dist. No. 3, (Civ.A%pp.) 
9 S.W.(2d) 396; Hewitt v. Buchanan, 
Coen? 4 S-W. (2d) 169; Houston 
NOW Re Con versiones: (Civ. App.) 
t S.W.(2d) 743; Horwitz v. Gulf 
State Bank of Houston, (Civ. App.) 
300 S.W. 653; City Nat. Bank of Law- 
ton, Okl., v. Lummus Cotton Gin Sales 
Co., (Civ.App.) 297 S.W. 563; Long v. 
McCoy, (Civ.App.) 294 S.W. 633; 
Stefka v. Lawrence, (Civ.App.) 288 
SW. 1092; Childress v. Pyron, (Civ. 
App.) 285 S.W. 1100; Stephenson v. 
Stewart, (Civ.App.) 285 S.W. 908; 
Producers’ Refining Co. v. Frazier, 
(Civ.App.) 283 S.W. 880; Western 
Weighing & Inspection Bureau y. 
Armstrong, (Civ.App.) 281 S.W. 244; 
Alderete v. Cabello, (Civ.App.) 278 
S.W. 950; Campbell v. McLoughlin, 
(Civ.App.) 270 S.W. 257 [rev on other 
grounds (Commn.App.) 280 S.W. 189]; 
O’Fiel v. Janes, (Civ.App.) 269 S.W. 
1074 [aff (Commn.App.) 280 S.W. 163, 
motion dism 299 S.W. 640]; Barrow 
v. Barclay, (Civ.App.) 269 S.W. 235; 
Oppenheimer v. Miller, (Civ.App.) 252 
S.W. 205; Dickson v. Kilgore State 
Bank, (Civ.App.) 244 S.W. 392 [rev 
(Commn.App.) 257 S.W. 867]; Alex- 
ander v. Walker, (Civ.App.) 239 S.W. 
309; Kirby Lumber Co. v. Lewis, 
(Civ.Apnp.) 222 S.W. 332; Houston E. 
& W. T. Ry. Co. v. Lynch, (Civ. App.) 
208 S.W. 714: W. R. Case & Sons Cut- 
lery Co. v. Canode, (Civ.App.) 205 S. 
W. 350; Conlisk v. Collins, (Civ.App.) 
203 S.W. 462; Western Union Tele- 
graph Co. v. McGaughey, (Civ.App.) 
198 S.W. 1084, 1174; Missouri, K. & 
TORY. Conor Texas ve 
App.) 196 S.W. 691. 


Wis.—Allison v. Wm. Doerflinger 
Co., 242 N.W. 558. 


[a] Issues held not in cases.—(1) 
Quantum meruit in building contrac- 
tor’s action for compensation. Dupuy 
v. Shilling, (Tex.Civ.App.) 27 S.W. 
(2d) 323. (2) Making of agreement 
not germane to real issue. Varn v. 
Moeller, (Tex.Civ.App.) 216 S.W. 234. 
(3) Whether defendants were engaged 
in a joint enterprise, when the plead- 
ings raised an issue of partnership. 
Connellee v. Nees, (Tex.Commn.App.) 
al 502 [rev (Civ.App.) 254 S.W. 
625]. 


[b] Issue of negligence (1) can- 
not be submitted in regard to deliv- 
ering a written instrument where 
such act was done voluntarily, inten- 
tionally, and unequivocally (Johnson 
v. Sugg, (Tex.Commn.App.) 291 S.W. 
857 [rev (Civ.App.) 284 S.W. 705), (2) 
or in regard to the doing of an act 
which a party has, without qualifica- 
tion or condition, agreed to do (Wells, 
Stilwell & Spears v. Mason, (Tex. 
Civ.App.) 258 S.W. 914). 


Grimes, (Civ. 


or noncontrolling matters,*® that is, where the deter- 


Submission of issues raised by 
pleading and supported by evidence 
see supra § 926. 


85. Ariz.—Corbett v. 
B29 0-19 Amiz, ls. 


Cal.—Powell v. Lemoore Bank, 58 
P, 83,125 Cal./A68. 


Colo.—Denver v. Teeter, 74 P. 459, 
31 Colo. 486. 


Fla.—Savannah, etc., R. Co. v. Geo. 
W. Tiedeman & Bro., 22 So. 658, 39 
Fla, 196. 


Ga.—Walton v. Busby, 94 S.E. 562, 
147 Ga. 487; Kerr Glass Mfg. Co. v: 
Americus Grocery Cos, 79.5-.E. 338i hs 
Ga.App. 512. 


Ill.—-Peo. v. Commercial Life Ins. 
Co., 93 N.E. 90, 247 Ill. 92; Illinois 
Cent. R. Co. v. Scheffner, 70 N.E. 619, 
209 Ill. 9; Wolff Mfg. Co. v. Wilson, 
38 N.E. 694, 152 Ill. 9, 26 L.R.A. 2293 
Penn Mut. L. Ins. Co. v. Keach, 26 N. 
E. 106, 134 Ill. 583; St. Louis Consol. 
oe Co. v. Maehl, 22 N.E. 715, 130 I11. 


Kingan, 166 


Ind.—Reed v. Light, 85 N.E. 9, 170 
Ind. 550; Balue v. Taylor, 36 N.E. 
269, 136 Ind. 368; Schreiber vy. Butler, 
84 Ind. 576: Woodburn Sarven Wheel 
COV: Philbrook, 76 Ind. 516; Max- 
well v. Boyne, 36 Ind. 120; Morse V. 
Morse, 25 Ind. L56;5 People’s State 
Bank vy. Ruxer, 78 N.E. 337, 38 Ind. 
App. 420; Green v. Eden, 56 N.E. 240, 
24 Ind. App. 583; Lukin vy. Halderson, 
57 N.E. 254, 24 Ind. App. 645; Aurelius 
v. Lake Erie, etc., R. Co., 49 N.E. 857, 
19 Ind.App. 584; Wabash Rs. Cons vs 
Miller, 48 N.E. 663, 18 Ind.App. 549; 
McCullough v. Martin, 3.9) INE. 9055 
12 Ind.App. 165, superseding (App.) 
3.5) DINE 21 C9 Ohio, Cte. MOOwnvs 
Trapp, 30 N.E. 812, 4 Ind.App. 69. 


Iowa.—Goben v. McGee, 196 N.W. 
1005; Hess v. McCardell, 166 N.W. 
470, 182 Iowa 1121; Romans v. Thew, 
120 N.W. 629, 142 Towa 89; Boddy v. 
Henry, 101 N.W. 447, 126 Iowa 313 
German Sav. Bank v. Citizens’ Nat. 
Bank, 70 N.W. 769, 101 Iowa 530, 63 
Am.S.R. 399; O’Leary v. German 
American Ins. Co., 69 N.W. 686, 100 
Iowa 390; Banning v. Chicago, ete., 
R. Co., 56 N.W. 277, 89 Iowa 74; Scagel 
v. Chicago, etc., R. Co., 49 N.W. 990, 83 
Iowa 380; White v. Adams, 42 N.W. 
199, 77 Iowa 295; Liston vy. Central 
Iowa R. Co., 29 N.W. 445, 70 I@iva 714; 
Bellows v. West Fork Dist. Tp., 30 
N.W. 582, 70 Iowa 320; Bonham vy. 
Iowa Cent. Ins. Co., 25 Iowa 328. 


Kan.—Snyder v. Eriksen, 198 P. 
1080, 109 Kan. 314; Murray v. Em- 
pire Dist. Electric Co., 162 P. 1145, 99 
Kan. 507; Lawrence v. Davis, 55 P. 
492, 8 Kan.App. 225; Missouri Pac. 
R. Co. v. Brown, 47 P. 553, 5 Kan.App. 


880; Atchison, ete., R. Co. v. Dicker- 

son, 45 P. 975, 4 Kan.App. 345. 
Md.—Caledonian F. Ins. Co. v. 

Traub, 37 A. 782, 86 Md. 86; Walter 


vy. Alexander, 2 Gill 204. 


Mich.—Darrah v. Gow, 43 N.W. 851, 
77 Mich. 16; Daniel v. Robinson, 42 
N.W. 61, 66 Mich. 299; Henry C. Hart 
Mfg. Co. v. Mann’s Boudoir Car Cor, 
32 N.W. 820, 65 Mich. 564; Pigott v. 
Lilly, 27 N.W. 3, 60 Mich. 221; Daniels 
vy. Aldrich, 3 N.W. 253, 42 Mich. 58; 


!Brooks v. Fairchild, 36 Mich, 231. 
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mination one way or the other would not serve any 
useful or important purpose in deciding any issue | 
in the ease,°® or where, in case of an interrogatory, 
the answer thereto, if contrary to the general ver- 
A special issue or 


dict, would not be conelusive.*? 


Minn.—Pierce v. Brennan, 92 N.W. 
507, 88 Minn. 50. 


N.M.—Thayer v. Denver & R. G. 
R. Co., 185 P. 542, 25 N.M. 559; Solo- 
mon v. Yrisarri, 54 P. 752, 9 N.M. 480. 


N.C.—Williams v. Coleman, 129 S.E. 
818, 190 N.C. 368; Howell v. Ameri- 
Cane Nat. Ins, Co;, 126 5. E.. 603 peL89 
N.C. 212; Clark v. Patapsco Guano 
Co., 56 S.B. 858, 144 N.C. 64, 119 Am.S. 
R. 981; Tew v. Young, 47 S.B) 23na3s4 
N.C. 493. 


Ohio.—Pittsburgh, ete, R. Co. v. 
Applegate, 34 OhioCir.Ct. 338, 1 Ohio 
App. 350, 17 OhioCir.Ct.N.S. 256. 


Ok1l.—Drumm-Flato Commission 
Con vem wamisson, .84 8b. 3h Lt Oki. 
344 [aff 28 S.Ct. 367, 208 U.S. 534, 52 
L.Ed. 606]; Stillwater v. Swisher, 85 
P. 1110, 16 Okl.-585;° Root v. Coyle, 
82 P. 648, 15 Okl. 574. 


R.I.—Maynard’s Motor Equipment 
Co. v. Scotti, 145 A. 442, 50 R.I. 134; 
King v. Providence Gas Co., 90 A. 4. 


Tenn.—Continental Nat. Bank v. 
Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374. 


Tex.—International & G. N. Ry. Co. 
v, Mallard, (Commn.App.) 277 S.W. 
1051, Laff) (Civ.App.)).262.S.W., 7891; 
Blue Diamond Co. of Dallas v. Ver- 
halen Nursery Co., (Civ.App.) 52 S.W. 
(2d) 103; McClory v. Schneider, (Civ. 
App.) 51 S.W.(2d) 738; Fort Worth 
& D. S. P. Ry. Co. v. Alexander, (Civ. 
App.) 51 S.W.(2d) 644; Pryor & Wil- 
son v. Moody, (Civ.App.) 49 S.W.(2d) 


506; Beaumont; S. L. & W. Ry. Co. 
v. Schmidt, (Civ. App.) 45 S. Ww. (2a) 
734; Western Union Telegraph Co. v. 


Scarborough, (Civ.App.) 44 S.W.(2d) 
751; Dickinson v. Sanders, (Civ.App.) 
89 S.W.(2d) 102; Bridgeport Mach. 
Co. v. Geers, (Civ.App.) 36 S.W.(2d) 


1047; Zaunbrecher vy. Trim, (Civ. 
App.) 31 S.W.(2d) 839; Texas Em- 
ployers’ Ins. Ass’n v. Henson, (Civ. 


App.) 81 S.W.(2d) 669 [rev on other 
grounds (Commn.App.) 48 S.W.(2d) 
970, vacated on reh 52 S.W.(2d) 247]; 
King v. Shawver, (Civ.App.) 30 S.W. 
(2d) 930; Missouri Pac. R. Co. v. 
Guillory, (Civ.App.) 28 S.W.(2d) 282 
[cert den 51 S.Ct. 495, 283 U.S. 849, 
75 L.Ed. 1457]; Blakesley v. Kircher, 
(Civ.App.) 26 S.W.(2d) 1091 [rev on 
other grounds (Commn.App.) 41 S.W. 
(2d) 53]; Plains Drilling Co. v. Chris- 
ty, (Civ.App.) 25 S.W.(2d) 276; J. 
Lee Vilbig & Co. v. Lucas, (Civ.App.) 
23 S.W.(2d) 516; Magouirk v. Klas, 
(Civ.App.) 23 S.W. (2d) 488; Schroe- 
der v. Rosenbaum, (Civ. App.) 21 S.W. 
(2d) 694; Berryman v. Flake, (Civ. 
App.) 20 'S.W. (2d) 803; Philip ‘A. Ry- 
an Lumber Co. v. Conn, (Civ.App.) 
20 S.W.(2d) 888; Tips v. Barneburg, 
(Civ.App.) 11 S.W.(2d) 187; El Paso 
Hlectric Co. v. Collins, (Civ.App.) 10 
S.W.(2d) 397 [rev (Commn.App.) 23 
S.W.(2d) 295, reh den (Commn.App.) 
25 S.W.(2d) 807]; Carter v. Mills, 
(Civ.App.) 9 S.W.(2d) 470; Westches- 
ter Fire Ins. Co. of New York v. Dix- 
on, (Civ.App.) 7 S.W.(2d) 963; Smith 
v. Irwin, (Civ.App.) 7 S.W. (2d) 926; 
Conn v. eae es Moore Lumber Co., 
(Civ.App.) 6 S.W.(2d) 372; Royal In- 
demnity Co. v. Hogan, (Civ. App.) 4S. 
W.(2d) 93; Seale v. Schultz, (Civ. 
App.) 3 S.W. (2d) 563; Randle v. Nau- 
gle, (Civ.App.) 299 SW. 297; Halsell 
v. Seurr, (Civ.App.) 297 S.W. 524; 
Lyon yv. Gray, (Civ.App.) 288 S.W. 
545; Reese v. Carey Bros., (Civ.App.) 
286 S.W. 307; U. S. Fidelity & Guar- 
anty Co. v. Vogel, (Civ.App.) 284 S.W. 


TRIAL 


650; White v. Orndorff, (Civ.App.) 
283 S.W. 903; Sciraffa v. Flores, (Civ. 
App.) 274 S.W. 260; Oscar v. Sack- 
ville, (Civ.App.) 270 S.W. 897; Hous- 
ton E. & W. T. Ry. Co. v. Hough, (Civ. 
App.) 260 S.W. 233; Davis v. Motris, 
(Civ.App.) 257 S.W. 328 {corrected on 
motion to recall mandate (Commn. 
App.) 259 S.W. 592, rev 272 S.W. 
1103]; San Antonio & A. P. Ry. Co. 
v. Liggett, (Civ.App.) 252 S.W. 191; 
Fort Worth & D. C.*Ry. Co. v. Jen- 
kins, (Civ.App.) 252 S.W. 189; Dale 
v. Simon, (Civ.App.) 248 S.W. 703 [aff 


(Commn.App.) 267 S.W. 467]; Borden 
v, Pelipchyk, (Civ.App.) 243 S.W. 
1109; Payne v. Doubtful, (Civ.App.) 


236 S.W. 134; Ft. Worth & D.C. Ry. 
Co. v. Morrow, (Civ.App.) 235 S.W. 
664; Fidelity Lumber Co. v. Adams, 
(cl, App.) 230 S.W. 177; Houston, BH. 

Win det Vem Orava Jackman, (Civ. 
yee 217 S.W. 410; Burkett v. Chest- 
nutt, (Civ.App.) 212 S.W. 271; Na- 
tional Equitable Soc. v. Reveire, (Civ. 
App.) 209 S.W. 799; Davis v. White, 
(Civ.App.) 207 S.W. 679 [aff (Commn. 
ADD:)) (228.2 S.W., .1o415 oThornton: iv. 
Daniel, (Civ.App.) 199 S.W. 831; Se- 
curity Ins. Co. v. Kelly, (Civ.App.) 
196 S.W. 874; Crafts v. McAllen, (Civ. 
App.) 196 .S.W... 7293 “Branham”. v. 
Patlam: -i(Cive App.) Lot a Save lbs. 
Gulf States Telephone Co. v. Evetts, 
(Civ.App.) 188 S.W. 289; McConkey 
v. McConkey, (Civ.App.) 187 S.W. 
11003) Kansas, City, Mi & On Ry... Co. 
of Texas v. Oates, (Civ.App.) 185 S.W. 
1014; Briggs-Weaver Machinery Co. 
VinerattnCOlveApD mod AOaVWan Uae. 
Missouri, K. & T. Ry. Co. of Texas v. 
Norris, (Civ. App.) 184 S.W. 261 [rev 
on other grounds (Commn.App.) 222 
S.W. 1097]; People’s Ice & Mfg. Co. 
v. Interstate Cotton Oil Refining Co., 
(Cive APD.) LS? ASW we LON mark Gre. 
Citizens} (Roa Co:;, 95cS. Wits 40, nek 
Civ.App. 168; Gulf, etce., R. Co. v. 
White, (Civ.A pp.) 80 S.W. 533; Milmo 
Nat. Bank v. Convery, (Civ. App.) 49 
S.W. 926; Wentworth v. King, 
App.) 49 S.W. 696; Sullivan v. Thur- 
mond, (Civ.App.) 45 S.W. 393; Kahler 
v. Carruthers, 45 S.W. 160, 18 Tex.Civ. 
App. 216; Waters-Pierce Oil Co. v. 
Cook, 26 S.W. 96, 6 Tex.Civ.App. 573. 


W.Va.—Glinco v. Wimer, 107 S.E. 
198, 88 W.Va. 508; Millan v. Bartlett, 
89 S.B. 711, 78 W.Va. 367; Griffith v. 
American Coal Co. of Allegheny Coun- 
ty, 88 S.E. 595, 78 W.Va. 34; Brogan 
v. Union Traction Co., 86 S.E. 753, 76 
W.Va. 698; Lyons v. Fairmont Real 
Hstate Co., 77 S.B. 525, 71 W.Va. 754; 
Bentley v. Standard F. Ins. Co., 23 S. 
E. 584, 40 W.Va. 729; Andrews v. 
Mundy, 14 S.H. 414, 36 W.Va. 22; 
Peninsular Land Transp., etc., Co. v. 
Franklin Ins. Co., 14 S.E. 237, 35. WwW. 
Va. 666. 


Wis.—Kausch v. Chicago, Milwau- 
kee Electric Ry. Co., 186 N.W. 257, 
LCG ye Walssi% 2b Murphy v. Interlake 
Pulp & Paper Co., 155 N.W. .925, 162 
Wis. 139; Birdsall v. Fraenzel, 142 N. 
W. 274, 154 Wis. 48; Lomoe v. Su- 
perior Water, Light & Power Co., 132 
N.W. 628, 147 Wis. 5; Halwas! vy. 
American Granite Co., 123 N.W. 789, 
141 Wis. 127; Bates v. Chicago, M. & 
Sine a ey Co., 122 N.W. 745, 140 Wis. 
235, 133 Am.S.R. 1069; Lowe v. Ring 
92 N.W. 238, 115 Wis. 575; Rudiger 
v. Chicago, ete., Or, aa "NW. 169, 
101 Wis. 292; Reed v. Madison, 56 N. 
W. 182, 85 Wis. 667; Bush v. Maxwell, 
48 N.W. 250, 79 Wis. 114; Singer Mfg. 
Cox Va Sammons, 5 N.W. 788, 49 Wis. 
316; Meese v. Fond du Lac, 4 N.W. 


(Civ. 


[§ 928 


interrogatory should also not be submitted to the 
jury, which, although raised by the pleadings, is not 
supported by sufficient evidence to warrant its sub- 
mission,®® or does not call for findings of fact which 


406, 48 Wis. 323. 


fa]: “Trial courts should scruti- 
nize interrogatories and should not 
permit that procedure to be abused. 
It is unfair to impose on a jury the 
task of asking worthless interroga- 
tories.” Hines v. Drager, 130 N.E. 
654, 655, 76 Ind.App. 624. 


[b] Immaterial allegation in the 
pleading may properly be. omitted 
from a_ special issue. Howell v. 
American Nat. Ins. Co., 126 S.E. 603, 
189 N.C. 212. 


[c] As basis for argument.— 
Questions which ask for immaterial 
answers to be used only as a basis 
for argument in determining material 
facts may properly be refused sub- 
mission. Murray v. Empire Dist. 
Electric Co., 162 P. 1145, 99 Kan. 507. 


{d] Submission held not error if 
issue wholly immaterial. Republic 
Production Co. v. Collins, (Tex.Civ. 


App.) 41 S.W.(2d) 100. 


86. Billings v. Aldridge, 284 P. 404, 
129 Kan. 772; Miner v. Vedder, 33 N. 
W. 47, 66 Mich. 101; Couger v. Cos- 
tello, (Tex.Civ.App.) 30 S.W.(2d) 934; 
Philip A. Ryan Lumber Co. v. Conn, 
(Tex.Civ.App.) 20 S.W.(2d) 388; West- 
chester Fire Ins. Co. of New York v. 
Dixon, (Tex.Civ.App.) 7 S.W.(2d) 963; 
Houston, BE. & W. T. Ry. Co. v. Lynch, 
(Tex.Civ.App.) 208 S.W. 714. And 
see cases supra note 85. 


87. Griffith v. American Coal Co. of 
Soar aes County, 88 S.E. 595, 78 W. 
ae od. 


83. Colo.—Cohen v. Fox, 141 P. 504, 
26 Colo.App. 55. 


Conn.—Ford v. H. W. Dubiske Co., 
136 A. 560, 105 Conn. 572; Callahan vy. 
Jursek, 124-A. 31, 100 Conn. 490. 

Ill.—Miner v. New Amsterdam Cas- 
ualty Co., 220 Ill.App. 74. 

Kan.—McCullough v. Liberty Life 
Ins. Co.,..264 Po 65, d25eikane saa oa 
A.L.R. 963. 

Mich.—Taylor v. Indiana & Michi- 
gan Hlectric Co., 151 N.W. 739, 184 
Mich. 578, L.R.A.1915E 294. 


Miss.—Bankston v. McKnight, 103 


So. 807, 139 Miss. 116. 
N.C. g v. Seaboard Air Line 
Ry. -Co., 115% Sob. 28); 200 WNGaSoee 


Winchester v. Winchester, 101 S.E. 25, 
178 N.C. 483; Morrisett v. Elizabeth 
ey olor Mills, 65 S.E. 514, 151 N. 


Tex.—Butler v. Cole, (Commn.App.) 
53 S.W.(2d) 1010 [aff (Civ.App.) 36 S. 
W.(2d) 259]; Dallas Ry. & Terminal 
Co. v. Bankston, (Commn.App.) 51 S. 
W.(2d) 304 [rev (Civ.App.) 33 S.W 
(2d) 500]; Texas ‘& N. O. Ry. Co. v. 
Rooks, (Gommn. App.) 292 S.W. 536 
{aff (Civ.App.) 283 S.W. 622, and reh 
den (Commn.App.) 293 S.Ww. 554]; 
Quanah, A. & P. Ry. Co. v. Collier, 
(Commn. App.) 215 S.W. 838 [rev (Civ. 
App.) 179 S.W. 96]; Thurman sv. 
Chandler, (Civ.App.) 52 S.W.(2d) 315; 
Forreston State Bank of Forreston v. 
Brooks, (Civ.App.) 51 S.W.(2d) 645; 
Dansby v. Stroud, (Civ.App.) 48 Ss. 
W.(2d) 1018; Hodge v. Sloan, (Civ. 
App.) 45S. Ww. (2d) 660; Boyd v. Guinn, 
(Civ.App.) 44 S.W. (2a) 1182): Houston 
Belt &UTStRy.2Cor vs Rogers, (Civ. 
App.) 44 S.W. (2a) 420; Jones v. Jones, 
(Civ.App.) 41 S.W. (2a) 496; Sche- 
besta v. Stewart, (Civ.App.) 37 S.-W. 
(2d) 781; Texas Employers’ Ins. Ass’n 
v. Coulter, (Civ.App.) 385 S.W.(2d) 
1082; International Harvester Co. of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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would determine any issue in the case;8® and on 


the other hand, it may constitute 


an issue which is not raised by the pleading or sup- 
ported by sufficient evidence,®® but where the plead- 
ings are defective and evidence is introduced on 
all matters in controversy, it is not error to submit 
questions which respond to issues made by the 


evidence.°! The court may also 


to submit a special issue or interrogatory which is 


America yv. Clements-Middleton Co., 
(Civ.App.) 35 S.W.(2d) 462; Phcenix 
Assur. Co. v. Bulloch, (Civ.App.) 27 
S.W.(2d) 571; New Amsterdam Cas- 
ualty Co. v. Rutherford, (Civ.App.) 
26 S.W.(2d) 3877; O’Keefe v. Rose, 
(Civ.App.) 23 S.W.(2d) 542 [rev 
(Commn.App.) 39 S.W.(2d) 877]; 
Bellamy v. Haag, (Civ.App.) 20 S.W. 
(2d) 847; Dennis v. Knox, (Civ.App.) 
18 S.W.(2d) 1089; Ford vy. Couch, (Civ. 
App.) 16 S.W.(2d) 869; Crowley v. 
Williams, (Civ.App.) 15 S.W.(2d) 661; 
Carlisle v. West Texas Fair Ass’n, 
(Civ.-App.) 12 S.W.(2d) 599; Bailey v. 
Giant Tire & Rubber Co., (Civ.App.) 
3 S.W.(2d) 501; People’s Trust Co. v. 
Riley, (Civ.App.) 300 S.W. 142; All- 
britton v. Davis, (Civ.App.) 300 S.W. 
136; Fort Worth Gas Co. v. Bragg, 
(Civ.App.) 297 S.W. 244; Security Un- 
ion Casualty Co. v. Frederick, (Civ. 
App.) 295 S.W. 301; Norwich Union 
Indemnity Co. v. Davis, (Civ.App.) 
293 S.W. 932; Dallas Ry. Co. v. Sko- 
rodynski, (Civ.App.) 292 S.W. 638; 
Eastern Texas Electric Co. v. Hun- 
sucker, (Civ.App.) 280 S.W. 887; Chap- 
man v. Head, (Civ.App.) 279 S.W. 906; 
Ross v. James, (Civ.App.) 275 S.W. 
171; Sciraffa v. Flores, « (Civ.App.) 
274 S.W. 260; Benson v. Adams, 
(Civ.App.) 274 S.W. 210 [rev (Commn. 
App.) 285 S.W. 818]; Lancaster v. 
Cox, (Civ.App.) 274 S.W. 200; Camp- 
bell v. McLoughlin, (Civ.App.) 270 S. 
W. 257 [rev on other grounds (Commn. 
App.) 280 S.W. 189]; Humble Oil & 
Refining Co. v. McLean, (Civ.App.) 
268 S.W. 179 [rev on other grounds 
(Commn.App.) 280 S.W. 557]; Texas 
Employers’ Ins. Ass’n v. Drummond, 
(Civ.App.) 267 S.W. 335 [aff (Commn. 
App.) 279 S.W. 1116]; Stevenson v. 
Barrow, (Civ.App.) 265 S.W. 602; 
First Nat. Bank in Brownwood _ v. 
First Nat. Bank of Coleman, (Civ. 
App.) 264 S.W. 1020 [rev on other 
grounds (Commn.App.) 278 S.W. 188]; 
Temple Lumber Co. v. McFarland, 
(Civ.App.) 264 S.W. 298; Southwest- 
ern Lumber Co. of New Jersey v. 
Allison, (Civ.App.) 261 S.W. 1085 [rev 
(Commn.App.) 276 S.W. 418]; Wichi- 


ta Falls &-S. R. Co. v. Tucker, (Civ. 
App.) 261 S.W. 518; City of Austin 
Vc bush, (CivzApp.) 7 260° ' S.-W." 300; 


Moss v. Koetter, (Civ.App.) 249 S.W. 
259; Payne v. Richards, (Civ.App.) 
248 S.W. 771; Westchester Fire Ins. 
Co. v. Dickey, (Civ.App.) 246 S.W. 
730; Burger v. Ray, (Civ.App.) 239 S. 
W. 257; Gaertner v. Stolle, (Civ. 
App.) 238 S.W. 252; Jemison vy. Estes, 
(Civ.App.) 231 S.W. 797; Holmes v. 
Uvalde Nat. Bank, (Civ.App.) 222 S. 
W. 640; Martinez v. Bruni, (Civ.App.) 
216 S.W. 655 [mod (Commn.App.) 235 
S.W. 549]; Railroad Commission of 
Texas v. Pecos & N. T. Ry. Co., (Civ. 
App.) 212 S.W. 535; Davis v. White, 
(Civ.App.) 207 S.W. 679 [aff (Commun. 
App.) 228 S.W. 154]; Schaff v. Scoggin, 
(Civ.App.) 202 S.W. 758; Aycock v. 
McQuerry, (Civ.App.) 200 S.W. 873; 
Western Union Telegraph Co. v. Mc- 
Gaughey, (Civ.App.) 198 S.W. 1084, 
1174; Swearingen v. Swearingen, 
(Civ.App.) 193 S.W. 442; Texas City 
Transp. Co. v. Winters, (Civ.App.) 
193 S.W. 366 [rev on other grounds 
(Commn.App.) 222 S.W. 541, reh den 
(Commn.App.) 224 S.W. 1087]; Der- 
mott Townsite Co. v. Wooten, (Civ. 
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error to submit 
ultimate, fact,°4 


properly refuse 
or for the mere 


App.) 193 S.W. 214; Bender y. Bender, 
(Civ.App.) 187 S.W. 735 [rev on other 
grounds (Commn.App.) 222 S.W. 547]; 
Foos Gas Engine Co. v. Fairview 
Land & Cattle Co., (Civ.App.) 185 S. 
W. 382; Kansas City, M. & O. Ry. Co. 
Vi Cole, CC1ly App). 183 4 Sawa is 73 
Daniel v. Lane, (Civ.App.) 179 S.W. 
906; Rowan v. Hodges, (Civ.App.) 
175 S.W. 847; Sullivan v. Fant, (Civ. 
App.) 160 S.W. 612. 

Wash.—McCreedy v. Fournier, 194 
Pivs9 8s rlisiy Washsrspts 


Wis.—Gerlach v. Gruett, 185 N.W. 
AIS, Won Wiis. PSb45= 1S AL LAR. 6 dhbb s 
Hanson v. Johnson, 124 N.W. 506, 141 
Wis. 550. 

[a] Issues based on evidence at 
variance with pleadings may properly 
be refused. D. H. Adams & Co. v. 
Texas Pacific Coal & Oil Co., (Civ. 
App.) 275 S.W. 1100; Ridgell v. Farm- 
ers’ Nat. Bank of Rockwall, (Civ. 
App.) 275 S.W. 858; Osage Oil & Gas 
Co. v. Caulk, (Civ.App.) 243 S.W. 551. 


As to contract or negligence issues 
see supra § 926. 

Submission of issues supported by 
evidence see supra § 926. 


89. Goben v. McGee, (Iowa) 196 N. 
W. 1005; Jones v. Ford, 134 N.W. 569, 
154 Iowa 549, 38 L.R.A.N.S. 177. 


90. Leverett v. Nunn, 115 S.E. 906, 
154 Ga. 877; Bankston v. McKnight, 
103 So. 807, 189 Miss. 116; Swift & 
Co., ve Aydlett,. 135,.S.h. 141,192 N.C: 
330; F. S. Royster Guano Co. v. Man- 
ning, 131 S.E. 765, 191 N.C. 422; Rob- 
ert Oil Corporation v. Garrett, (Tex. 
Commn.App.) 37 S.W.(2d) 1385 [aff 
(Civ.App.) 22 S.W.(2d) 508]; Hutchin- 
son v. Dwyer, (Tex.Commn.App.) 296 
S.W. 500,[rev (Civ.App.) 289 S.W. 
1021]; Southern Pac. Co. v. Green, 
(Tex.Commn.App.) 280 S.W. 198 [rev 
(Civ.App.) 269 S.W. 877]; Gulf, C.& S. 
KF. Ry. Co. v. Houston, (Tex.Civ.App.) 
45 S.W.(2d) 771; Cotton vy. Leecraft, 
(Tex.Civ.App.) 44 S.W.(2d) TORT: 
Brewton v. Butler, (Tex.Civ.App.) 12 
S.W.(2d) 228; Keystone Pipe & Sup- 
ply Co. v. Milner, (Tex.Civ.App.) 6 
S.W.(2d) 771; Cannon y. Freyermuth, 
(Tex.Civ.App.) 4 S.W.(2d) 84; Phe- 
nix Furniture Co. v. McCracken, (Tex. 
Civ.App.) 3 S.W.(2d) 545; Estep v. 
Bratton, (Tex.Civ.App.) 298 S.W. 145; 
McWhorter vy. Scales & Duvall, (Tex. 
Civ.App.) 297 S.W. 894; Wonderful 
Workers of the World v. Woods, (Tex. 
Civ.App.) 297 S.W. 232; Texas Em- 
ployers’ Ins. Ass’n vy. Martin, (Tex. 
Civ.App.) 296 S.W. 639; Sorenson v. 
City Nat. Bank, (Tex.Civ.App.) 273 S. 
W. 638; Furr v. Jones, (Tex.Civ. App.) 
264 S.W. 164. And see generally Ap- 
peal and Error § 3009. 


[a] Tlustrations.—(1) It is error 
in the trial court to submit an issue 
not raised by the pleadings against 
the objections of defendant as well as 
the apparent objection of plaintiff. 
Hinton v. Vinson, 104 S.E. 897, 180 
N.C. 393. (2) Where there is, under 
the evidence of both parties, an agree- 
ment for a specific commission, and 
they differ only as to whether it 
should be in cash or in the notes of 
the purchaser, submission of the is- 
sue of quantum meruit is. error. 
Bankston v. McKnight, 103 So. 807, 
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speculative,®? or highly technical,®? or which re- 
lates to an evidentiary, as distinguished from an 


or which calls for a mere matter 


of opinion, without asking as to the facts on which 
such opinion may rest,®® or is based on a contract 
provision which is incapable of performance,*®® or 
which ealls for a statement showing on which para- 
graph or count of the petition the verdict is based,°* 


cross-examination of the jury, as 


139 Miss. 116. (3) Where the issue 
made by the pleadings and the evi- 
dence was whether a deed from a 
grantor to his daughter had been de- 
livered before its alteration, by add- 
ing a grandchild as an additional 
grantee, it was error to submit the 
issue whether the daughter consent- 
ed to the alleged alteration in the 
deed before delivery. Leverett v. 
Nunn, 115 S.B. 906, 154 Ga. 877. 

[b] Submission of special issue 
that is useless may be treated as sur- 
plusage, and not error. Danciger v. 
Smith, (Tex.Civ.App.) 286 S.W. 633. 


As to contract or negligence issues 
see supra § 926. 


91. West v. Miller, 232 P. 869, 117 
Kan. 665. 

[a] Pleadings regarded as amend- 
ed.—‘‘In order to uphold the judg- 
ment the pleadings might be consid- 
ered as amended to conform to the 
issues made by the evidence.” West 
v. Miller, 232 P. 869, 117 Kan. 665. 

92. Ill—Reagan v. Borgeson, 173 
Ill.App. 1900. 

Kan.—McCullough vy. Liberty Life 
Ins. Co., 264 P. 65, 125 Kan. 324,157 
A.L:R. 963; . Atchison; ete., KR. Co:tv. 
Lannigan, 42 P. 343, 56 Kan. 109. 

Tex.—Fort Worth & D. C. Ry. Co. 
v. Smithers, (Civ.App.) 249 S.W. 286 
[aff (Commn.App.) 272 S.W. 764]; 
Payne v. Richards, (Civ.App.) 248 S. 
W. 771; Kansas City Life Ins. Co. v. 
Elmore, (Civ.App.) 226 S.W. 709; Mc- 
Conkey v. McConkey, (Civ.App.) 187 
S.W. 1100. 

W.Va.—Runyan v. Kanawha Water 
& Light Co., 68 W.Va. 609, 71 S.E. 
259, 35 L.R.A‘N.S. 430. 

Wis.—La Motte v. Retail Hardware 
Mut. Fire Ins. Co. of Minnesota, 233 
N.W. 566, 203 Wis. 41. 

[a] Thus, where in a mother’s ac- 
tion for the death of girl children, 
the court stated the correct meas- 
ure of damages, it was proper to re- 
ject issues about life expectancies 
of the children, as to whether either 
of tkem would have married, and 
the day, month, and year that either 
of them would have married, ete., 
such issues beng too speculative. St. 
Louis B. & M. Ry. Co. v. Watkins, 
(Tex.Civ.App.) 245 S.W. 794. 


93. Doty v. Crystal Ice & Fuel Co., 
253 BP. 611, 122 Kan. 653, 


94. See infra § 930. 


95. Lasater v. Jamison, (Tex.Civ. 
App.) 203 S.W. 1151; Runyan v. Ka- 
nawha Water & Light Co., 71 S.E. 259, 
68 W.Va. 609, 35 L.R.A.N.S. 430. 


96. Totten v. Houghton, (Tex.Civ. 
App.) 2 S.W.(2d) 530. 


97. Wibel v. Illinois Cent. R. Co., 
155 Ill.App. 349; Stevenson vy. Avery 
Coal & Mining Co., 143 Ill.App. 397; 
Pittsburg, C.) Gre Ou e Riyweneo: 
v. Sudhoff, 90 N.E. 467, 173 Ind. 314 
[transf from App. Ct. 88 N.E. 702]; 
Farmers’ Ins. Assoc. v. Reavis, 70 
N.B., 6185071 NB. 905 2163 bid: *32ie 
Consolidated Stone Co. v. Morgan, 66 
N.E. 696, 160 Ind. 241; Clear Creek 
Stone Co. v. Dearmin, 66 N.E. 609, 160 
Ind. 162. 
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to the mental processes by which they arrive at the 
conclusions of fact,®*® or to list the good faith of 


the jury.®® 


[§ 929] c. As to Ultimate Facts.1 
sue or special interrogatory should relate to, and 
only the determination of some ultimate 


call for, 


98. Johnston v. Delano, 154 N.W. 
1013, 175 Towa 498; Cinkovitch v. 
Thistle Coal Co., 121 N.W. 1036, 143 
Iowa 595; Greenlee vy. Mosnat, 101 
INSW.. 11228126 Towa..330; - Jones v. 
Southwestern Interurban Ry. Co., 141 
P. 999, 92 Kan. 809; Cleveland & Hiyr- 
ia Electric R. Co. v. Hawkins, 60 N.E. 
558, 64 OhioSt. 391; Devou v. Searl- 
es, 32 O.C.A. 479; Kellmer v, Chris- 
tiansen, 172 N.W. 796, 169 Wis. 390; 
Horr v. C. W. Howard Paper Co., 105 
N.W. 668, 126 Wis. 160. 

99. Kirby Lumber Co. v. Young- 
blood, (Tex.Civ.App.) 192 S.W. 1106. 

[a] Thus, when, on the trial of a 
cause, each issue raised by the plead- 
ings and evidence is submitted in 
plain and intelligent questions, which 
cannot be misunderstood, and when 
necessary, appronriate instructions 
are given to guide the jury in deter- 
mining answers, it is not error to re- 
fuse to submit questions to test the 
good faith of the jury. Kirby Lum- 
ber Co. v. Youngblood, (Tex.Civ.App.) 
192 S.W. 1106. 

1. “Ultimate” [39 Cyc 663]. 

2. Ga.—BSBerry v. Brunson, 143 S. 
BE 764, 166 Ga. 523. 

Tll.— Wicks v. Cuneo-Henneberry 
Co., 150 N.E. 276, 319 Ill. 344 [aff 234 
Ill. ‘App. 502]; Smith v. Chicago San- 
itary Dist., 103 N.E. 254, 260 Til. 453; 
Springfield Coal Min. Co., v. Gedu- 
tis, 81 N.E.) 9, 227 Ill. 9; Sweney v. 
Northwestern Mut. Life Ins. Co., 251 
Ill.Apv. 1; Vos v. Franke, 202 Ill. "App. 
igor Matheny v. Lees, 193 I1l.App. 
503: Lake St. El. R. Co. v. Fitzger- 
ald, 112 Ill.App. 312. 

Ind=—Chicaga: & Ey RR. Co. v.. Barg- 
er, 144 N.E. 646, 82 Ind.App. 266; 
Clawson v. Black, 138 N.H. 362, 80 
Ind.App. 111. 

Iowa.—Johnson v. Denison, 173 N. 
W.-46, 186 Iowa 949; Harmon v. Loom- 
LS; 147 N.W. 208, 166 Iowa 119; Payne 
v. Waterloo, Cedar Falls & Northern 
TLV OOs, 133 N.W. 781, 153 Iowa 445; 
Brown ‘Land Co. v. Lehman, 112) N: 
W. 185, 184 Iowa 712, 12 TARUAUN Ss 
88. 

Kan.—Snyder v. Eriksen, 198 P. 
1080, 109 Kan. 314. 

Md.—Neeld Const. Co. 
146 A. 748, 157 Md. 571. 

Mich.—Kosnicke v. Pere Marquette 
Ry. Co., 186 N.W. 4938, 217 Mich. 245, 
184 N.W. 454. 

N.M.—Putney v. Schmidt, 120 P. 
720, 16 N.M. 400. 

N.C.—Sams v. Cochran & Ross Co., 
125 S.E. 626,'188 N.C. 731; Mann v. 
Archbell, 118 S.E. 911, 186 N.C. 72. 

N.D.—Sullivan v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 213 N.W. 841, 
55 N.D. 358; Nygaard v. Northern 
Pac. Ry. Co., 178 N.W. 961, 46 N.D. 1. 

Ohio.—Wills v. Anchor Cartage & 
Storage Co., 176 N.E. 680, 88 Ohio 
App. 358; Woodruff v. Paschen, 15 
OhioApp. 276 [aff 137 N.E. 867, 105 


v. Mason, 


Am Sere 1396) 5) Blligs wy. Twiggs, ily 
Ohio Cir.Ct.N.S. 172, 177. 
Or.—Archambeau_ v. Hdmundson, 


7 P= 186n- 87 Or. 476. 
Tex.—Southern Surety Co. v. Ad- 
ams, 34 S.W.(2d) 789, 119 Tex. 489 
[aff (Civ.App.) 278 Sw. 9438]; Mc- 
Daniel v. Orr, (Commn.App.) 30 S.W. 
(2d) 489 [rev (Civ.App.) 30 S.W.(2d) 
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A special is- 


487 (rev on other grounds (Commn, 
App.) 33 S.W.(2da) ad Freeman aie 
Galveston, H. & y- 
(Commn.App.) 285 SW. 607 [rev (Civ. 
App.) OBS! ASS OS) (reh_ den 
(Commn-App.) 287 S.W. 902)]; Scales 
v. Lindsay, (Civ.App.) 43 S.W. (2d) 
286; Houston Compress Co. v. Hous- 
ton Steel & Foundry Co., (Civ.App.) 
22 S.W.(2d) 7387; Zurich General Ac- 
cident & Liability Ins. Co. v. Thomp- 
son, §(Civ-App;) w119L, SuWw..(2d) T1535 
White Point Oil & Gas Co. v. Dunn, 
(Civ.App.) 18, S.W.(2d) 267; Guar- 
antee Fund Life Ass’n v. Barclay, 
(Civ.App.) 11 S.W.(2d) 231; Galves- 
CON, Hy SoS Aye COL er Vea lOts 
(Civ.App.) 6 S.W.(2d) 432; Houston, 
HE. & W. T. Ry: Co. v. Mathews, (Civ. 
App.) -1 S.W.(2d)')754;" Adkins! v. 
Smithfield Unit of Texas Honey Ball 
Assn, (CivsApp.)|. 1 S:W/@d) 725; 
Moore v. Ford Motor Co., (Civ.App.) 
289 S.W. 696; Texas & P. Ry. Co. v. 
Ray, (Civ.App.) 287 S.W. 91; Willis 
v. First Nat. Bank, (Civ.App.) 262 S. 
W. 851; First Nat. Bank v. Shaw, 
(Civ.App.) 260 S.W. 3809; Hicks v. 
Morgan, (Civ.App.) 259 S.W. 263; Ft. 
WiOTththe sD ap Cievan COngl Vic Morrow, 
(Civ.App.) 235 S.W. 664; Mackenzie 
Vv. Pugh, ¢Civ App.) 7221'S: W. 10103 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Civ.App.) 218 S.W. 112; Galves- 
ton, H. & S. A. Ry. Co. v. Williams, 
(Civ.App.) 217 S.W. 420. 

Utah.—Berg vy. Otis Elevator Co., 
231 P. 832, 64 Utah 518. 


Wis.—Baraboo v. Excelsior Cream- 
ery Co., 177 N.W. 36, 171 Wis. 242. 

And see cases infra note 8. 

[a] Rule applied to: (1) Special 
issues as to negligence. Texas & N. 
O. Ry. Co. v. Rooks, (Tex.Commn, 
App.) 292 S.W. 536 [aff (Civ.App.) 
283 S.W. 622, and reh den (Commun. 
App.) 293 S.W. 554]; Texas Pacific 


Coal & Oil Co. v. Robertson, (Tex. 
Civ.App.) 39 S.W.(2d) 912; Toney v. 
Herman Hale Lumber Co., (Tex.Civ. 


App.) 36 S.W.(2d) 234; Western Un- 
ion Telegraph Co. vy. First State Bank 
& Trust Co., (Tex.Civ.App.) 258 S.W. 
ols Kansas, City, Mi & O. Ry, Cor of 
Texas v. Odom, (Tex.Civ.App.) 185 
Saw, 62/6: Baraboo vy. Excelsior 
Creamery Co., 177 N.W. 36, 171 Wis. 
242; Mickuczauski v. Helmholz Mit- 
ten Co,, 134 N.W. 369, 148 Wis. 158. 
(2) Special interrogatories as to neg- 
ligence. Hubbard v. Martin, 184 Il. 
App. 534; Kokomo Steel & Wire Co. 
v. Ramseyer, 128 N.E. 844, 190 Ind. 
192; Evans vy. Council Bluffs, 174 N. 
W. 238, 187 Iowa 369; Cram v. City 
of Des Moines, 172 N.W. 23, 185 Iowa 
1292; Kosnicki v. Pere Marquette Ry. 
Co., 186 N.W. 493, 217 Mich. 245, 184 
N.W. 454; Davison v. Flowers, 174 
N.E. 1387, 128 OhioSt. 89. 


[b] Proper legal analysis of con- 
troversy is involved in the determina- 
tion of what constitutes ultimate fact 
issues to be submitted to the jury. 
Luling Oil & Gas Co. v. Edwards, 
(Tex.Civ.App.) 32 S.W.(2d) 921. 

[c] Conclusion as ultimate fact.— 
Interrogatories may properly call for 
a conclusion in the nature of an ul- 
timate constitutive fact necessary to 
support the judgment. Welch vy. 
Fargo & M. St. Ry. Co., i140 N.W. 680, 
24 N.D. 463. 

{d] Not ultimate facts.—(1) A 
special issue as to the value of the 


[§§ 928-929 


fact involved in the cause, and essential to the right 
of action or matter of defense ;? 
it is error for the court to refuse to submit it.? 
the other hand, a special issue or interrogatory is 
improper and may be refused where it does not call 
for the determination of some ultimate fact,* as 


and if it does so 
On 


use of converted automobile per day 
is not an issue as to an ultimate fact, 
since the market value of the use 
must be based on its value for the 
entire period of time involved, and 
not upon its use value per day, mul- 
tiplied by the number of days. Block 
Motor Co. v. Melia, (Tex.Civ.App.) 247 
S.W. 666. (2) Where a_e party’s 
financial ability to carry out the con- 
tract is in issue, whether he has 
succeeded in obtaining funds on a 
particular trip is not an ultimate or 


substantial “fact. Heard v. Pratt, 
(Tex.Civ.App.) 257 S.W. 660. 
[e] Each ultimate fact allowing 


recovery for plaintiff, or of defensive 
matter defeating recovery, must be 
submitted to the jury. Missouri, K. 
& T. R. Co. of Texas v. Mason, (Tex. 
Civ.App.) 299 S.W. 336. 

{f] Only single ultimate facts 
are to be submitted in any special in- 


terrogatory. Foltz v. Buck, 131 P. 
587, 89 Kan. 381. 
[g] Term “issues” (1) within a 


requirement that all issues under 
the pleadings and evidence shall be 
submitted, has relation to ultimate 
fact issues constituting essential ele- 
ments of recovery or defense. Tex- 
as City Transp. Co. v. Winters, (Tex. 
Commn.App.) 222 S.W. 541 [rev (Civ. 
App.) 193 S.W. 366, and reh overr 
(Commn.App.) 224 S.-W. 1087]; Lu- 
ling Oil & Gas Co. v. Edwards, (Tex. 
Civ.App.) 32 S.W.(2d) 921; Williams 
v. Zang, (Tex.Civ. App.) 270 S.W. 1083. 
(2) Where the statute requires spe- 
cial issues to be submitted distinctly 
and separately, the trial court should 
submit questions upon controlling is- 
sues: only. "Manes =v. J. seeease 
Threshing Mach. Co., (Tex.Civ.App.) 
204 S.W. 235. 

3. Hollingshead vy. Watkins, 173 N. 
W. 4, 186 Iowa 582; Davis v. Teague, 
(Tex.Civ. App.) 256 ‘S.W. 957; Philpott 
v. Edge, (Tex.Civ.App.) 224 S.-W. 263; 
Sadowski v. Thomas Furnace Co., 146 
N.W. 770, 157 Wis. 443. And see cas- 
es Supra note 2. 


Failure or refusal to submit issue 
or interrogatory as error in general 
see Appeal and Error §§ 3011, 3012. 


4 Ill.—Shreffler y. Fuller, 208 Ill. 
App. 630. 

Iowa.—Goben v. McGee, 196 N.W. 
1005; Miller Grocery Co. vy. City of 
Des ‘Moines, 192 N.W. 306, 195 Iowa 
1310, 28 Nob ase 815; Workmen v. 
Bales, 181 N.W. 265, 190 Iowa 1061; 
Johnson v. Denison, 173 N.W. 46, 186 
Iowa 949; King v. Chicago, R. at & 
IER RAG Co., 172 Now. 268, 185 Iowa 
1227; Zalesky v. Fidelity & Casualty 
Co. of New York, 157 N.W. 858, 176 
Iowa 267; Hall v. City of Shenandoah, 
149 N.W. 831, 167 Iowa 735; Allgood 
v. Fahrney, 146 N.W. 42,164 Towa 540; 
Luisi v. Chicago Great Western Ry. 
Gos Iowa 458, 136 N.W. 322; 
Payne v. Waterloo, C. FE. & N. Ry. 
Co., 133° N-We 781, 153 Iowa 445. 


Kan.—Doty vy. Crystal Ice & Fuel 
Co., 253 P. 611, 122 Kan. 653; Foltz v. 
Buck, 131 P. 587, 89 Kan. 381. 

Mich.—Gilbert v. Stickley, 169 N.W. 
866, 204 Mich. 342; Wells v. Grand 
Rapids & I. Ry. Co., 151 N.W. 630, 184 
Mich. 289. 


Ohio..-Woodruff yv. Paschen, 15 
OhioApp. 276 [aff 187 N.E. 867, 105 
Am.S.R. 396]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 929-930] 


where it relates to subordinate facts to be con- 
sidered in deciding ultimate facts, and necessarily 
embraced in the finding of, and merely incidental to, 
the ultimate issue,> or where it is designed merely 
to recapitulate the evidence rather than to deter- 
mine the facts proved by the evidence.® 


Tex.—Beaumont, S. L. Se Ry. Co. 
v. Schmidt, (Civ. App.) 45 S.W.(2d) 
U4; Texas. & N. O. R. Co. v. “Thomp- 
son, (Civ.-App.) 1 S.W.(2d) 938; El 
Paso Land Improvement Co. v. Craw- 
ford, (Civ.App.) 280 S.W. 914; Wil- 
liams v. Perkins Dry Goods Co., (Civ. 
App.) 266->8.W. 793; Heard v. Pratt, 
(Civ.App.) 257 S.W. 660; Davis v. 
Kennedy, (Civ.App.) 245 S.W. 259. 


W.Va.—Charlton vy. Pancake, 
S.E. 70, 98 W.Va. 363. 


“The jury are not required to find 
Specially the truth or falsity of every 
claim raised by a party in his plead- 
ings. This is true where the ulti- 
mate conclusion depends upon the 
existence or non-existence of many 
facts, each of which have a relation 
to, and form a chain in, the facts and 
circumstances on which the final con- 
elusion rests, and courts do not -:sub- 
mit special interrogatories to juries, 
except as to the ultimate facts.” All- 
good v. Gt eg 146 N.W. 42, 164 
Iowa 540, 


5. eas Steel & Wire Co. v. 
Ramseyer, 128 N.E. 844, 190 Ind. 192; 
Texas City Transp. Co. Vv. Winters, 
(Tex.Commn.App.) 222 S.W. 541 [rev 
(Civ.App.) 193 S.W. 366, and reh 
overr (Commn.App.) 224 S.W. 1087]; 
Seales v. Lindsay, (Tex.Civ.App.) 43 
S.W.(2d) 286; Texas Employers’ Ins. 
Ass'n v. Downing, (Tex.Civ.App.) 218 
S.W. 112; Galveston, H. & S. A. Ry. 
Co... y... Williams, (Tex.Ciy.App:), .217 


127 


S.W. 420; North American Accident 
Ins. Co. v. Miller, (Tex.Civ-App.) 193 
S.W. 750. 


6. Doty v. Crystal Ice & Fuel Co., 
Zoo bP. 611; 122 Kan: 653: 

7. See supra § 929. 

8. U.S.—Drumm-F lato Commis- 
sion Co. v. Edmisson, 28 S.Ct. 367, 208 
Wis. 534,°52/L. 6d) 606 [aff 37 P. 31, 
17 OkKl. 344]. 

Ala.—Decatur Light, Power & Fuel 
Co. v. Newsom, 59 So. 615, 179 Ala. 
a WAT 

Conn.—Freedman v. New York, etc., 
RICO s71 vAss O01 Sie Conn, 6015.15 
Ann.Cas. 464. 

Ill.— Wicks v. Cuneo-Henneberry 
Co., 150 N.E. 276, 319 Ill. 344 [aff 234 
Tll.App. 502]; Pressley v. Blooming- 
ton & Normal Ry. & Light Co., 111 
N.E. 511, 271 Ill. 622; Springfield Coal 
Min. Co. v. Gedutis, 81 N.E. 9, 227 Ill. 
Or Chicago: City. Rh. .co.. ve WOSster, 60 
N.E. 762, 226 Ill. 288; Leighton, etc., 
Steel Co. v. Snell, 75 N.E. 462, 217 Ill. 
152 [aff 119 Dll.App. 199]; Dlinois 
Cent. R. Co. v. Scheffner, 70 N.E. 
619, 209 Ill. 1; Beardstown v. Clark, 
68 N.E. 378, 204 Ill. 524 [aff 104 Ill. 
App. 568]; Nelson v. Fehd, 67 N.E. 
828, 2038 Tl. ee [aff 104 Ill. App. ay 
Chicago, etc., Co. v. Gore, 66 N.E 
1068, 202 tl. Figs, 95 Am.S.R. 224; 
Springfield Consol. R. Co. v. Punten- 
ney, 65 N.E. 442, 200 Ill. 9 [aff 101 Ill. 
App. 95]; Chicago Exch. Bldg. Co. v. 
Nelson, 64 N.E. 369, 197 Ill. 334; I1li- 
nois Steel Co. v. Mann, 64 N.E. 328, 
197 Ill. 186 [aff 100 Ill.App. ark 
Chicago City R. Co. v. Olis, 61 N.E 
459, 192 Ill. 514 [aff 94 Ill. App. 3231; 
Gundlach v. Schott, 61 N.E. 332, 192 
Ill. 509, 85 Am.S.R. 348; Chicago, etc., 


RCo, |v. Harrington, 61 N.E. 1622, 
192 Ill. 9; Chicago, etc., R. Co. v. 
Winters, SJeeNFE 901) 175.) DMS 22935 


Chicago City R. Co. v. Taylor, 48 N.E. 
831, 170 Ill. 49 [aff 68 Ill.App. 613]; 
Brink's Chicago City Express Co. v. 


Iowa 288; 
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interrogatory is 


Kimnare, 48 N.E. 446, 168 Ill. 643; 
Taylor v. Felsing, 45 N.E. 161, 164 Il}. 
331 [aff 63 Ill.App. 624]; St. Louis, 
etc., R. Co. v. Eggmann, 43 N.E. 620, 
161 Ill. 155 [aff 60 Ill.App. 291]; In- 
galls v. Allen, 33 N.E. 203, 144 Ill. 535; 
Lake Prie, etc., R. Co. v. Morain, 29 
N.E. 869, 140 Ill. 117 [aff 36 Ill.App. 
63213—-Chicago,; ete. R. Co. vViiClough, 
25 N.E. 664, 29 N.E. 184, 184 Ill. 586; 
Chicago, ete., R. Co. v. Dunleavy, 22 
N.E, 45,129 Ill. 132; Sanboeuf We 
Murphy Const. Co., 202 Ill.App. 548; 
Matheny v. Lees, 193 Ill.App. 503; 
Shope v. Laughlin, 191 Ill.App. 38; 
Heath v. City of Chicago, 186 Ill.App. 
65; Kuchler v. Stafford, 185 Ill.App. 
199; Hunter v. Sanitary Dist. of Chi- 
eago, 179 Ill.App. 172; Davidson v. 
Montgomery Ward & Co., 171 Ill.App. 
355; Rosinski v. Burton, 163 Ill.App. 
Yezner v. Roberts, Johnson & 
Rand Shoe Co., 140 Ill.App. 61; Grace 
& Hyde Co. v. Sanborn, 124 Ill.App. 
S772) Tatte SO\SN. Hie eon aloe Lila Zooks 
Gronlund v. Forsman, 124 [1ll.App. 
362; Chicago, etc., R. Co. v. Brooks, 
15 TibApp; -5;.° Chicago; 7ete., , RK. Co. 
v. Bell, 111 Ill.App. 280; Nelson v. 
Richardson, 108 Ill.App. 121; John S. 
Metcalf Co. v. Nystedt, 102 Ill.App. 71 
[aff 67 N.E. 764, 203 Ill. 333]; Graver 
Tank Works v. O’Donnell, 91 Ill.App. 
524 [aff 60 N.E. 831, 191 Ill, 236]; 
John Mathews Apparatus Co. v. Neal, 
71 Ill.App. 363; lLouisville, ete., R. 
Co. v. Pirschbacher, 63 Ill.App. 144; 
Chicago, ete., R. Co. v. Greenfield, 53 
Ill.App. 424; Cleveland, etc., R. Co. 
v. Monks, 52 Ill.App. 627; Lloyd v. 
Kelly, 48 Ill.App. 554. 


Ind.—Ramseyer v. Dennis, 116 N. 
BE 417, 129 No. 716, 187 Ind. 420%) Bt: 
Wayne Cooperage Co. v. Page, 84 N.E. 
1457-170 Ind, 585, 23 TAR ACN US! 946: 
O. M. Cockrum Co. v. Klein, 74 N.E. 
529, 165 Ind. 627; Huntington County 
v. Bonebrake, 45 N.E. 470, 146 Ind. 
dll; Gates v. Scott, 24 NB. 257.0123 
Ind. 459; Lake Shore, ete., R. Co. v. 
Stupak, 23 N.E. 246, 123 -Ind.., 210; 
Schnurr v. Stults, 21 N.E. 1089, 119 
Ind. 429; Louisville, ete, R. Co. v. 
Cauley; 21 NH. -546,.119 Ind. .142; 
Louisville, ete, R. Co. v. Hubbard, 
18 N.E. 611, 116 Ind. 193; Louisville, 
etc., R. Co. v. Wood, 14 N.E. 572, 16 N. 
E. 197, 113 Ind. 544; Chicago & E. R. 
Co. v. Barger, 144 N.E. 646, 82 Ind. 
App. 266; Modern Woodmen of Amer- 
ica-v. Ball, 131 N.E. 539, 77 Ind.App. 
388; Cleveland, C., C. & St. L. Ry. Co. 
v. Stevens, 96 N.E. 498, 49 Ind.App. 
647; American Bonding Co. v. State, 
82 N.E. 548, 40 Ind.App. 559; Heiney 
v. Garretson, 27 N.E. 989, 1 Ind.App. 
548. 


Iowa.—Thompson v. Illinois Cent. 
Re Co: 158° N.W.1 6765 177 slowan32'8% 
Fagg v. Minneapolis & St. L. R. Co., 
157 N.W. 148, 175 Iowa 459; Maine 
v. Rittenmeyer, 151 N.W. 499, 169 
Iowa 675; Korab v. Chicago, R. I. & 
Pi Ry.) Com 146 SNIWs 765). N65 slows 
1, Ann.Cas.1916E 637; Luisi v. Chi- 
cago Great Western Ry. Co., 136 N.W. 
322, 155 Iowa 458; Kletzing v. Arm- 
strong, 93 N.W. 500, 119 Iowa 505; 
Haney-Campbell Co; Vis Preston 
Creamery Assoc., 93 N.W. 297, 119 
Iowa 188; Nodle v. Hawthorn, 77 N. 
W. 1062, 107 Iowa 380; Thompson v. 
Brown, 76 N.W. 819, 106 Iowa 367; 
Runkle v. Hartford Ins. Co., 68 N.W. 
712, 99 Iowa 414; Clough v. Bennett, 
68 N.W. 578, 99 Iowa 69; Aultman, 
etc., Co. v. Shelton, 57 N.W. 857, 90 
Clifton v. Granger, 53 N. 
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[§ 930] d. As to Evidentiary Facts. As a corol- 
lary to the rule that a special issue or interrogatory 
must relate to an ultimate fact,’ a special issue or 


improper, and may properly be 


refused submission, where it relates to, or calls for, 
merely an evidentiary fact, that is, a fact furnish- 


W. 316, 86 Iowa 573; Thomas v. Schee, 
45 N.W. 539, 80 Iowa 237. 


Kan.—Hoard v. White, 220 P. 296, 
114 Kan. 531; Winfrey v. Galena Au- 
tomobile Co., 214 P. 781, 113 Kan. 343; 
MeClinticke ve Pyle, - 13% -Pisciooweow 
Kan. 393; Madison v. Kansas City, 
Mi uéceO Rye (Co. L298 Pb, cooman. 
784; Matheney v. City of Eldorado, 
109 P. 166, 82 Kan. 720, 28 L.R.A.N.S. 
980; Riley v. Wolfley, 55 P. 461, 60 
Kan. 855; Burr v. Honeywell, 51 P. 
235, 6 Kan.App. 783; Weir v. Herbert, 
bie BP. 682, 6 KanApp. 596, 


Mich.—Ward v. Campau, 125 N.W. 
734, 161 Mich. 85; Davis v. Teachout, 
oe N.W. 475, 126 Mich. 135, 86 Am.S.R. 

Sie 


Mo.—Jackson v. German Ins. Co., 
27 Mo.App. 62. 

N.C.—Vanstory Clothing Co. v. 
Stadiem, 62 S.E. 778, 149 N.C. 6; Eliza- 
bethton Shoe Co. v. Hughes, 29 S.E. 
339,122 «N.C. 296. 


N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 136 N.W. 88, 23 N.D. 246; 
Russell v. Meyer, 75 N.W. 262, 7 N.D. 
335, 47 L.R.A. 637. 

Ohio.—Cleveland, ete., Electric R. 
Co. v. Hawkins, 60 N.H. 558, 64 Ohio 
St. 391; Wills v. Anchor Cartage & 
Storage Co., 176 N.E. 680, 88 Ohio 
App. 358; Baltimore & O. R. Co. v. 
Brown, 173 N.E. 298, 36 Ohio App. 
404; Davis v. Breckler, 17 Ohiq App. 
19; Otis & Hough v. Thompson, 4 
Ohio App: 61, 35° Ohio: -Cir-Ctir- 322; 
Ellis v. Twiggs, 17 Ohio Cir.Ct.N.S. 
172; Lake Shore, ete., R. Co. v. An- 
drews,, 21 “Ohio * Cir: Ct. -267,° 11Ohio 
Cir.Dec. 475; Hauk v. Norwood, 9 
Ohio S.&C.P. 820. 


Or.—White v. White, 50 P. 801, 55 
P. 645, 34 Or. 141. 


Tex.—Southern Surety Co. v. 
Adams, 34 S.W.(2d) 789, 119 Tex. 489 
[aff (Civ.App.) 278 S.W. 943]; Silli- 
man v. Gano, 39 S.W. 559, 40 S.W. 391, 
90 Tex. 687; Stark v. Hardy, (Commn. 
App.) 29 S.W.(2d) 967 [setting aside 
(Civ.App.) 19 S.W.(2d) 394]; Travel- 
ers’ Ins. Co. v. Richmond, (Commn. 
App.) 291 S.W. 1085 [rev (Civ.App.) 
284 S.W. 698]; Martinez v. Bruni, 
(Commn.App.) 235 S.W. 549 [mod 
(Civ.App.) 216 S.W. 655]; Texas & 
WN. O. R. Co. v. Webster, (Civ.App.) 
53 S.W.(2d) 656; Bivins v. Proctor, 
(Civ.App.) 49 S.W.(2d) 824; Stedman 
Fruit Co. v. Smith, (Civ.App.) 45 S.W. 
(2a) 804; Cotton v. Leecraft, (Civ. 
App.) 44 S.W.(2d) 1071; Seales v. 
Lindsay, (Civ.App.) 43 S.W.(2d) 286; 
Towler v. Stone, (Civ.App.) 37 S.W. 
(2d) 827; Employers’ Casualty Co. v. 
Watson, (Civ.App.) 32 S.W.(2d) 927; 
Massachusetts Bonding & Insurance 
Co. .v. Richardson, (Civ.App.) 27 S. 
W.(2d) 921; Zurich General Accident 
& Liability Ins. Co. v. Thompson, 
(Civ.App.) 19 S.W.(2d) 158; Stola- 
roff v. Campbell, (Civ.App.) 18 S.W. 
(2d) 838; New Amsterdam Casualty 
Cowrve Harrington, (Civ.-App.) 11 S.W. 
(2d) 5388; American Surety Co. of 
New York v. Blaine, (Civ.App.) 9 S. 
W.(2d) 765; Carter v. Mills, (Civ. 
App.) 9 S.W.(2d) 470; Houston BE. & 
W. T. Ry. Co. v. Mathews, (Civ. App.) 
1 S.W.(2d) 754; Houston E. & W. T. 
R. Co. v. Jones, (Civ.App.) 1 S.W.(2d) 
743; Blumrosen v. Burke, (Civ.App.) 
296 S.W. 987; Moore v. Ford Motor 
Coys (Civ: App.) 289 S.W. 696; Peavy 
v. Hardin, (Civ.App.) 288 S.w. 588; 
Texas & P. Ry, Co. v. Ray, (Civ. App.) 
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ing evidence of the existence of some other fact;? 
unless an ultimate fact. may be inferred therefrom 
as a matter of law,'° or unless the evidentiary mat- 
ters necessarily control the ultimate issues of fact.*? 


[§ 931] e. Questions of Law or Mixed Law and 


287 S.W. 91; MecBurnett v. Smith & 
McCallin, (Civ.App.) 286 S.W. 599; 
Childress v. Pyron, (Civ.App.) 285 S. 
Wire lLO0;e Pexas é& BauRy. Conv. Per- 
kins, (Civ.App.) 284 S.W. 683; Pro- 
ducers’ Refining Co. v. Frazier, (Civ. 
App.) 283 S.W. 880; Knight v. Lewis, 
(Civ.App.) 283 S.W. 542; Western 
Weighing & Inspection Bureau v. 
Armstrong, (Civ.App.) 281 S.W. 244; 
Mansfield Milling Co. v. Williams Pat- 
ent Crusher & Pulverizer Co., (Civ. 
App.) 278 S.W. 348; American Ry. 
Express Co. v. Home Star Produce 
Co., (Civ.App.) 276 S.W. 790; Wil- 
liams v. Zang, (Civ.App.) 270 S.W. 
1083; First Nat. Bank v. Price, (Civ. 
App.) 262 S.W. 797; Wichita Falls & 
Si MRS Co. ve) Tucker; ) (Civ: App.) » 262 
Sawa ols) Hieks ve Morgan, (Civ. 
App.) 259 S.W. 268; Davis v. Teague, 
(Civ.App.) 256 S.W. 957; Anderson 
Bros. v. Parker Const. Co., (Civ.App.) 
254 S.W. 642; Miller v. McAden, (Civ. 
App.) 253 S.W. 901; Moulton v. De- 
loach, (Civ.App.) 25338 (SOW 303; 
Equity Mut. Fire Ins. Co. v. Harrell, 
(Civ.App.) 247 S.W. 678; Southwest- 
ern Telegraph & Telephone Co. v. 
French, (Civ.App.) 245 S.W. 997; 
Texas & N. O. R. Co. v. Spencer, (Civ. 
App.) 244 S.W. 1089; Cisco & N. BH. 
Ry. Co. v. Wood, (Civ.App.) 244 S.W. 
834, 1089; San Angelo Water, Light 
& Power Co. v. Anderson, (Civ.App.) 
244 S.W. 571; Borden v. Pelipchyk, 
(Civ.App.) 243 S.W. 1109; Millers’ In- 
denmnity Underwriters v. Green, (Civ. 
App.) 237 S.W. 979; Baker v. Beatty, 
(Civ. App.) 285: SHw.971s Texas 6 IN. 
©l5R; Co. v., Diaz, -(Civ.App:) 234, S:W. 
919; Interstate Casualty Co. of Bir- 
mingham v. Hogan, (Civ.App.) 232 S. 
W. 354; Galveston, H. & S. A. Ry. Co. 
v. Price, (Civ.App.) 222 S.W. 628 [rev 
on other grounds (Commn.App.) 2408. 
Wr 5247 rt. Worth &)D. Co Ry. Co. 
v. Thompson, (Civ.App.) 222 S.W. 
289; Vaello v. Rodriguez, (Civ.App.) 
218 S.W. 1082; Galveston, H. & S. A. 
Ry. Co. v. Williams, (Civ. App). “217 
S.W. 420; Rio Grande, E. P. & S. F. 
RiiCorrv. Guzman, (Civ.App.) 214 SW. 
628; Burkett v. Chestnutt, (Civ.App.) 
212 S.W. 271; Douglass v. Wallace, 
(Civ.App.) 211 S.W. 530; Kansas City, 
M. & O. Ry. Co. of Texas v. Bomar, 
(CiviA pp.) 207 S.W. 570; Dark? Vv. 
Indiana Silo Co. of Texas, (Civ.App.) 
Z0O4tSwW. 2456 Manesvv. J.) Us Case 
Threshing Mach. Co., (Civ.App.) 204 
S.W. 235; Kansas City, M. & O. Ry. 
Co. of Texas v. Hstes, (Civ.App.) 203 
S.W. 1155 [aff (Commn.App:) 228 S. 
W. 1087]; Palatine Ins. Co. v. Griffin, 
(Civ. App.) 202 S.W. 1014 [rev 
(Commn.App.) 235 S.W. 202, set aside 
on reh 238 S.W. 637]; San Antonio, 
U. & G. R. Co. v. Dawson, (Civ.App.) 
201 S.W. 247; Miles v. Harris, (Civ. 
App un 194 SW: 839; | Texas City. 
Transp. Co. v. Winters, (Civ.App.). 193 
S.W. 366 [rev (Commn.App.) 222 S.W. 
541, reh overr (Commn.App.) 224 S. 
W. 1087]; Branham v. Hallam, (Civ. 
App.) 191 S.W. 158; Frigid Fluid Co. 
v. Sid Westheimer Co., (Civ.App.) 189 
S.W. 334; Merchants’ Ice Co. v. Scott 
& Dodson, (Civ.App.) 186 S.W. 418; 
Ft. Worth & D.C. Ry. Co. v. Hapgood, 
(Civ.App.) 184 S.W. 1075; Heldenfels 
v. School Trustees of School Dist. No. 
7, San Patricio County, (Civ.App.) 
182 S.W. 386; San Antonio & A. P. Ry. 
Co. v. Stuart, (Civ.App.) 178 S.W. 17; 


Higginbotham v. Weaver, (Civ.App.) 
177 S.W. 532; Turner v. Missouri, K. 
Soi ORY. Co. of Texas, (Civ. App.) 


TRIAL 


Fact.1? 


Houston Belt & Termi- 


177 S.W. 204; 
(Civ.App.) 176 


nal Ry.) Co. ve Barger, 


S.W. 870; King County v. Martin, 
(Civ.App. ) 173 S.W. 960, 1200; Haile 
v. Johnson, 133 S.W. 1088, 63 Tex. 


Civ.App. 199; Cushman v. Masterson, 
(Civ.App.) 64 S.Ww. 1031; Finley v. 
Léwis, (Civ.App.) 39 S. W. 974. 


Wis.—Kellner v. Christiansen, 172 
N.W. 796, 169 Wis. 370; Schliesleder 
v. Milwaukee Electric Ry. & Light Co., 
134 N.W. 144, 147 Wis. 668; Lomoe v. 
Superior Water, Light & Power Co., 
132 N.W. 6238, 147 Wis. 5; Palmer v. 
Schulz, 120 N.W. 348, 1388 Wis. 455; 
Blankavag v. Badger Box, etc., Co., 
117 N.W. 852, 136 Wis. 380; Anderson 
v. Chicago Brass Co., 106 N.W. 1077, 
127 Wis. 273; Montanye v. Northern 
Electrical Mfg. Co., 105 N.W. 1043, 
127 Wis. 22; Baxter v. Krainik, 105 
N.W. 8038, 126 Wis. 421; Zimmer v. 
Fox River Valley Electric R. Co., 95 
New. 957, 118 Wis. 6145 “Nix v. C. 
Reiss Coal Co., 90 N.W. 437, 114 Wis. 
493; Cullen v. Hanisch, 89 N.W. 900, 
114 Wis. 24; Baxter v. Chicago, etc., 
R. Co., 80 N.W. 644, 104 Wis. 307; 
Ward v. Chicago, etc., R. Co., 78 N.W. 
442, 102 Wis. 215; McKeon v. Chicago, 
ete., R. Co., 69 N.W. 175, 94 Wis. 477, 
59 Am.S:R. 910, 35 LRA. 252; “Pier 


Vv. Chicago; sete.) Ri>C€o;,) 68) INjW... £64, 
94 Wis. 357; Ohlweiler v. Lohmann, 
59 -N.W. 678, 88 Wis. 75; McCoy v. 


Milwaukee St. R. Co., 59 N.W. 453, 88 


Wis. 56; Cummings v. National Fur- 
nace Co., 18 N.W. 742, 20 N.W. 665, 
60 Wis. 603. 


“Tt has never been proper practice 
to seek by means of a special verdict 
to ascertain the evidence by which 
facts are established but instead the 
province of a special verdict is to 
find the ultimate facts established by 
the evidence from which rights may 
be determined.”’ Southern Surety Co. 
iogedams: 34 S.W.(2d) 789, 119 Tex. 


[a] Bule applied to special issues 
as to: (1) Negligence. Emberlin v. 
Wichita Falls, R. & Ft. W. Ry. Co., 
(Tex.Commn.App,) 267 S.W. 463 [rev 
(Civ.App.) 255 S.W. 796]; Wichita 
Falls & S. R. Co. v. Holbrook, (Tex. 
CPP) 50 S.W.(2da) 428; Texas & 

OUR Coo Ver arry, (Tex. Civ.App.) 
a ‘Ss. Ww. (2d) 760; Houston E. & W. T. 
ReiConve Jones, (Tex.Civ.App.) 1° S: 
W.(2d) 7483; West Lumber Co. v. 
Smith, (Tex.Civ.App.) 283 S.W. 1104; 
EKastern Texas Electric Co. v. Kappe, 
(Tex.Civ.-App.) ~ 235 S.W. 253; Rio 
Grande, E. P. & S. F. Ry. Co. v. Guz- 
man, (Tex.Civ.App.) 221 S.W. 1102; 
Kansas City, M. & O. Ry. Co. of Texas 
v. Durrett, (Tex.Civ.App.) 187 S.W. 
427; Kansas City, M. & O. Ry. Co. v. 
Odom, (Tex.Civ.App.) 185 S.W. 626; 
Abilene St. Ry. Co. v. Stevens, (Tex. 
Civ.App.) 185 S.W. 390; Selden-Breck 
Const. Co. v. Kelley, (Tex.Civ.App.) 
168 S.W. 985; Baraboo v. Excelsior 
Creamery Co., 177 N.W. 36, 171 Wis. 
242; Anderson v. Sparks, 125 N.W. 
925, 142 Wis. 398; Hackett v. Wiscon- 
sin Cent. Ry. Co., 124 N.W. 1018, 141 
Wis. 464. (2) Contributory negli- 
gence. Campbell v. Johnson, (Tex. 
Commn.App.) 290 S.W. 526 [aff (Civ. 
App.) 284 S.W. 261]; Freeman v. Gal- 
veston, H. & SAY Et y41'OOs ee@l ex, 
Commn.App.) 285 S.W. 607 [rev (Civ. 
App.) 273 S.W.'979 (reh den (Commn. 
App.) 287 S.W. 902)]; Curtiss-Wright 
Flying Service v. Williamson, (Tex. 


[§§ 930-931 


Issues or questions submitted to a jury 
must be confined to matters of fact, without embody- 
ing questions of law,!? and, therefore, a special is- 
sue or interrogatory is improper, and may be refused 
submission, where it embodies or ealls for a question 


Civ.App.) 51 S.W.(2d) 1047; Texas- 
Louisiana Power Co. v. Bihl, (Tex.Civ. 
App.) 43 S.W.(2d) 294; Monzingo v. 
Jones, (Tex.Civ.App.) 34 S.W.(2d) 
662; Texas Pacific Coal & Oil Co. v. 
Grabner, (Tex.Civ.App.) 10 S.W.(2d) 
441; D. & H. Truck Line v. Hopson, 
(Tex.Civ.App.) 4 S.W.(2d) 1013; St. 
Louis; S: Wo & Ty oRy."Co. Vv. wWssery, 
(Tex.Civ.App.) 259 S.W. 275; Payne 
v. Doubtful, (Tex.Civ.App.) 236 S.W. 
134; Baker v. Sparks, (Tex.Civ.App.) 
234 S.W. 1109; Harper’ v. Holcomb, 
130 N.W. 1128, 146 Wis. 183; Swalm 
v. Northern -Pac. Ry. Co., 128 N.W. 62, 
143 Wis. 442; Anderson v. Sparks, 
125 N.W. 925, 142 Wis. 398; Palmer 
v. Schulz, 120 N.W. 348, 138 Wis. 455. 
(8) Ina broker’s action for commis- 
sion, as to services performed. Mc- 
Clintick v. Pyle, 137 P. 788, 91 Kan. 
393. (4) Proximate cause. El Paso 
Electric Co. v. Sawyer, (Tex.Civ.App.) 
291 S.W. 667 [aff (Commn.App.) 298 
S.W.°267]; Texas: & N::O;R. Coie 
Diaz, (Tex.Civ.App.) 234 S.W. 919; 
Lomoe v. Superior Water, Light & 
Power Co., 132 N.W. 623, 147 Wis. 5. 


[b] MTlustrations.—(1) Where an 
answer either way, on a requested is- 
sue, would be noncontrolling on the 
issues of liability raised by the plead- 
ings and evidence, it is proper to re- 
fuse to submit such issue, as being 
merely evidentiary. National Surety 
Co. v. Rogers, (Tex.Civ.App.) 257 S.W. 
651. (2) Requested instructions, that 
if the jury believe the evidence they 
should find certain facts, are proper- 
ly refused, as the jury should not be 
directed: to make special findings of 
evidence. Decatur Light, Power & 
Fuel Co. v. Newsom, 59 So. 615, 179 
Ala. 127. 


[c] Special issues held not objec- 
tionable as being evidentiary.— 
Schroeder v. Rosenbaum, (Tex.) 21 S. 
W.(2d) 694; Adkins v. Smithfield 
Unit of Texas Honey Ball Ass’n, (Tex. 
Civ.App.) 1 S.W.(2d) 725; Northern 
Texas Traction Co. v. Weed, (Tex.Civ. 
App.) 297 S.W. 534; Davis v. Teague, 
(Tex.Civ.App.) 256 S.W. 957; Wichita 
Kalis* Rs &\Fort= Worth’ Ry.eCo.r vy. 
Emberlin, (Civ.App.) 255 S.W. 796 
[rev on other grounds (Commn.App.) 
267 S.W. 463]. 


[d] Evidence tending to show that 
injury might have resulted from some 
other cause, in the absence of plead- 
ing thereof, is evidentiary only, and 
does not justify a submission of such 
issue. Texas & P. Ry. Co. v. Perkins, 
(Tex.Civ.App.) 284 S.W. 688. 


ire See “Evidentiary fact” 23 C.J. p 


10. Gale v. Priddy, 64 N.E. 437, 
66 OhioSt. 400; Baltimore & O. R. Co. 
meee 173 N.E. 298, 36 OhioApp. 


11. Cotton v. Leecraft, (Tex.Civ. 
App.) 44 S.W.(2d) 1071; Texas Co. v.. 
pe Cement Co., (Tex.Civ.App.) 168 


12. Questions of law and fact in 
pig see supra §§ 518-523, 539- 


Submission of question of law as 
error see Appeal and Error § 3010. 


13. Miles v. Harris, (Tex.Civ.App.) 
194 S.W. 839; Lyon v. Grand Rapids, 
99 N.W. 311, 121 Wis. 609. And see 
cases infra note 14, 


For later cases, developments.and changes in the law see Annotations, same title and section number. 
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or conclusion of law,1* as where it requires the con- 
struction or interpretation of a written instrument ;!° 
or where it involves mixed questions of law and 
fact,1® except as issues of law and fact are neces- 


sarily intermingled.!7 


14 <Ariz.—Straban vy. Haynes, 262 
P79 95,438 Ariz..128: 


Cal.—Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461.: 


Conn.—Freedman v. New York, etc., 
ie OO.. (a eA SOUs=ied) \Conrl 600; 
Ann.Cas. 464. 


Ill.—Tomlin y. Hilyard, 92 Am.D. 
118, 43 111. 300. 


Ind.—Tippecanoe Loan & Trust Co. 
v. Jester, 101:'N.B. 915, 180:Ind. 357; 
L.R.A.1915E 721; Huntington County 
v. Bonebrake, 45 N.E. 470, 146 Ind. 
311; Ohio, ete., R. Co. v. Stansberry, 
32 N.E. 218, 132 Ind. 583; Korrady v. 
Lake Shore, etc., R. Co., 29 N.E. 1069, 
131 Ind. 261; Louisville, ete., R. Co. 
v. Pedigo, 8 N.E. 627, 108 Ind. 481; 
Louisville, ete., R. Co. v. Worley, 7 
N.E. 215, 107 Ind. 320; Toledo, etce., 
R. Co. v. Goddard, 25 Ind. 185; Claw- 
son v. Block, 138 N.E. 362, 80 Ind. 


App. 111; Terre Haute, I. & E. Trac- 
tion Co. v. Hunter, 111 N.E. 344, 62 
Ind.App. 399; Pennsylvania Conve 


Reesor, 108 N.E. 983, 60 Ind.App. 636; 
Richmond St (ete., R. Co. v. Beverley, 
84 N.E. 558, 85 N.E. 721, 43 Ind.App. 
105; Indianapolis v. Mullally, 77 N. 
E. 1132, 38 Ind.App. 125; Insurance 
Co. of North America v. Osborn, 59 
N.E. 181, 26 Ind.App. 88; Aurelius v. 
Lake Erie, etce., R. Co., 49 N.E. 857, 
19 Ind.App. 584; New York, etc., R. 
Co. v. Grossman, 46 N.E. 546, 17 Ind. 
App. 652. 

Iowa.—McGuire v. Chicago, ete., R. 
Co., 116 N.W. 801, 138 Iowa 664 [aff 
219'. 12S. 549, 81 S.Ct. 259) 65-1. Ed: 
328]; Toledo Sav. Bank v. Rathmann, 
43 N.W. 193, 78 Iowa 288; Lewis v. 
Chicaso, Lette, BR. Co.,.-10 oN: W.. «305; 
57 Iowa 127; Hatfield v. Lockwood, 
18 Iowa 296. 

Kan.—Martin v. Chanute, 
377, 86 Kan. 26. 

Mich.—Banner Tobacco Co. v. Jen- 
ison, 12 N.W. 655, 48 Mich.. 459. 

N.Y.—Socony Burner Corporation 
v. Gold, 237 N.Y.S. 552, 227 App.Div. 
369. 

N.D.—Nygaard v. Northern Pac. 
Ry. Co., 178 N.W. 961, 46 N.D. 1. 

Okl.—Oklahoma City v. Page, 6 P. 
(2d) 1033, 153 Okl. 285. 

Or.—Archambeau Vv. 
171 P. 186, 87 Or. 476. 

Tex.—Texas & N. O. Ry 
Thompson, (Commn.App.) er 
(2d) 963 [aff (Civ.App.) 1 S.w. (2d) 
938]; Texas Employers’ Ins. Ass’n 
v. Galloway, (Civ.App.) 40 S.W.(2d) 
973; Hartford Fire Ins. Co. v. Clem- 
ents, (Civ.App.) 34 S.W.(2d) 355; Ly- 
on v. Gray, (Civ.App.) 288 S.W. 545; 
Wolters v. Farmers’ Life Ins. Co., 
(Civ.App.) 255 S.W. 666 [rev on other 
grounds (Commn.App.) 263 S.W. 259 
(reh den (Commn.App.) 14 S.W.(2d) 


119! -P: 


Edmunson, 


58)]; Samworth v. Hudson,’ (Civ. 
App.) 234 S.W. 423; Smith v. Smith, 
(Civ.App.) 213 S.W. 2ie;, Elickory 


Jones Co. v. Mettauer, (Civ. App.) 208 
S.W. 745; Houston E. & W. T. Ry. Co. 
Vv. Lynch, (Civ.App.) 208 S.W. 714; 
Gass v. Sweeney, (Civ.App.) 204 S.W. 
249; Miles v. Harris, (Civ.App.) 194 
S.W. 839. 

W.Va.—Runyan v. Kanawha Water 
& Light Co., 71 S.E. 259, 68 W.Va. 609, 
35 L.R.A.N.S. 430. 

Wis.—Howard y. Beldenville Lum- 
ber Co., 108 N.W. 48, 129 Wis. 98. 

Wyo.—Wallace vy. Skinner, 88 P. 221, 
15 Wyo. 233. 


TRIAL 


[a] Questions held questions of 
law: (1) As to proximate cause of 
injury. Peterson vy. California Cot- 
ton Mills Co., 130 P. 169, 20 Cal.App. 
751; Lake Erie & W. R. Co. v. Mc- 
Conkey, 113 N.E. 24, 62.Ind.App. 447; 
Luisi v. Chicago Great Western Ry. 
Co., 1386 N.W. 322, 155 Iowa 458. (2) 
Whether employer discharged em- 
ployee. Magnolia Compress & Ware- 
house Co. v. Davidson, (Tex.Civ.App.) 
388 S.W.(2d) 634. (3) Whether a 
railway mail clerk, injured by a serv- 
ant of a railroad company, was a 
passenger. Southern Ry. Co. v. Utz, 
98. NB 375,;6 52) Ind. App: 627.05 1(4) 
Whether the act of a sheriff in enter- 
ing defendant’s home and taking 
property therefrom was a trespass. 
De Arcy v. South Texas Music Co., 
(Tex.Civ.App.) 208 S.W. 381. (5) In 
an action by an employee for injuries 
from a defective elevator in a build- 
ing leased by his employer, whether 
defendant had a right to repair the 
elevator or inspect it. National Bis- 
cuit Co. v. Wilson, 99 N.E. 819,- 52 
Ind.App. 630. 


[b] Questions held not questions 
of law: (1) In general. Chicago & 
Hint. yu CO. Ve ‘Cottrell. (ind App; ) 
178 N.E. 178; Cole Motor Car Co. v. 
Ludorff, 111 N.E. 447, 61 Ind.App. 119; 
Philip A. Ryan Lumber Co. v. Conn, 
(Tex.Civ.App.) 20 S.W.(2d) 388; 
Lemm v. Miller, (Tex.Civ.App.) 245 
S.W. 90 [rev on other grounds 
(Commn.App.) 276 S.W. 211];  Me- 
Donald v. Whaley, (Tex.Civ.App.) 228 
S.W. 313 [mod on other grounds 
(Commn.App.) 244 S.W. 596]; Smith 
v Smith, (Tex.Civ.App.) 213 S.W. 273; 
Delano y. Delano, (Tex.Civ.App.) 203 
S.W. 1145; Southwestern Surety Ins. 
Co. v. Curtis, (Tex.Civ.App.) 200 S. 
W. 1162. (2) Whether defendant ac- 
tually signed certain identified docu- 
ment. Strahan v. Haynes, 262 P. 
995, 33 Ariz. 128. (3). Whether inju- 
ries sustained by employee were re- 
ceived in course of his employment. 
Texas Employers’ Ins. Ass’n v. Thom- 
as, (Tex.Civ.App.) 283 S.W. 240; San 
Antonio, U. & G R. Co. v. Dawson, 
(Tex.Civy.App.) 201 S.W. 247. (4) 
Whether a person fraudulently in- 
duced plaintiff to sign a _ release. 
Wallace v. Skinner, 88 P. 221, 15 Wyo. 
Zoe- 

[c] Use of words “materially in- 
duce and cause,’ in special issue in 
action for fraud inducing an exchange 
of property does not make the issue 
one of law. Price v. D’Yarmett, (Tex. 
Civ.App.) 27 S.W.(2d) 616. 

{d] Question of law improperly 
submitted as question of fact.—In an 
action by a shipper against a carrier 
on an express contract to transport 
stock, where the question whether it 
was plaintiff's duty to accompany the 
stock was improperly submitted to 
the jury as a quéstion of fact, their 
answer that there was no evidence 
showing such a duty was not preju- 
dicial to defendant. Chicago, etc., R. 
Co. v. Morris, 93 P. 664, 16 Wyo. 308. 


15. Reed v. Light, 85 N.E. 9, 170 


Ind. © 550sio City of Port) Arthur ev. 
Young, (Tex.Civ.App.) 37 S.W.(2d) 
385; Zinsmeyer v. International- 


Great Northern R. Co., (Tex.Civ.App.) 
10 S.W.(2d) 1015; Totten v. Houghton, 
(Tex.Civ.App.) 2 S.W.(2d) 530; Gal- 
veston, H. & S. A. Ry. Co. v. Henry, 
(Tex.Civ.App.) 252 S.W. 210. 


16. Vallejo & N. R. Co. v. Home 
Savings Bank, 140 P. 974, 24 Cal.App. 
166; Tippecanoe Loan & Trust Co. v. 
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[§ 932] f. Admitted or Uncontroverted Facts; 
Assuming Controverted Facts. 
erly refuse to submit special issues or questions as 
to facts which are not disputed,'® or are admitted 


The court may prop- 


Jester, 101 N.E. 915, 180 Ind. 357, L. 
R.A.1915E 721; Indiana Union Trac- 
tion Co. v. Abrams, 101 N.E. 1, 180 
Ind. 54; New Castle v. Grubbs, 86 N. 
BE. 757, 171 Ind. 482; City of New Al- 
bany v. Slattery, 124 N.E. 755, 72 Ind. 
App. 503; Mason Tire & Rubber Co. 
v. Lansinger, 140 N.E. 770, 108 Ohio 
St. 377; Brier Hill Steel Co. v. Iana- 
kis, 112 N.E. 1013, 93 Ohio St. 300; 
Gradison Const. Co. v. Braun, 180 N. 
EK. 274, 41 Ohio App. 389; Kemper v. 
Police & Firemen’s Ins. Ass’n, (Tex. 
Commn.App.) 48 S.W.(2d) 254 [mod 
(Commn.App.) 44 S.W.(2d) 978, and 
rev): (Civ. App. )283 SAW. (2d). Ji Lbs 
Wonderful Workers of the World v. 
Winn, (Tex.Civ.App.) 31 S.W.(2d) 
879; Spectralite, Inc., v. Segall, (Tex. 
Civ.App.) 25 S.W.(2d) 927; Brammer 
& Wilder v. Limestone County, (Tex. 
Civ.App.) 24 S.W.(2d) 99; Morrison 
v. Sewell, (Tex.Civ.App.) 4 S.W.(2d) 
1029; BH. C. Palmer & Co. v. First Nat. 
Bank, (Tex.Civ.App.) 2 S.W.(2d) 929; 
Totten v. Houghton, (Tex.Civ.App.) 
2 S.W.(2d) 530; Adkins v. Smithfield 
Unit of Texas Honey Ball Ass’n, (Tex. 
Civ.App.) 1 S.W.(2d) 725; Gilmore 
v. Chapman, (Tex.Civ.App.) 283 S.W. 
243; Chapman’ v. Clark, (Tex.Civ. 
App.) 262 S.W. 161 [aff (Commn.App.) 
276 S.W. 197]; American Nat. Bank 
of Wichita Falls v. Haggerton, (Tex. 
Civ.App.) 250 S.W. 279; Westchester 
Fire Ins. Co. v. Dickey, (Tex.Civ.App.) 
246 S.W. 730; Varnes v. Dean, (Tex. 
Civ.App.) 228 S.W. 1017; Stahlman v. 
Riordan, (Tex.Civ.App.) 227 S.W. 726; 
Mason v. Gantz, (Tex.€iv.App.) 226 
S.W. 435; Davis v. White, (Tex.Civ. 
ADD) 207 S.W. 679 [aff (Commn. App.) 
228 S.W. 154]; Watson v. Patrick, 
(Tex.Civ.App.) 174 S.W.-632. 


[a] Special issues held not mixed 
question: (1) Whether defendant 
was acting as agent of plaintiff in 


purchasing stock. Gibbons v. Mec 
Roberts, (Tex.Civ.App.) 48 S.W. (2a) 
Nias. (2) Whether defendant had 


been in adverse possession ten years. 
City of Abilene v. Reed, (Tex.Civ. 
App.) 294 S.W. 9138. (3) Whether 
foreman was acting within scope of 
employment at time of automobile ac- 
cident. Guitar v. Wheeler, (Tex.Civ. 
App.) 36 S.W.(2d) 325. 


17. Nygaard y. Northern Pac. Ry. 
Cow 178. NW. 961, 46. N.Da Ui Davis 
v. Teague, (Tex.Civ.App.) 256 S.W. 
See Mills Woven Cartridge Belt 
Co. v. Malley, 286 F. 841 (holding that 
the submission to the jury of the 
question whether ammunition belts 
were parts of machine guns within 
the munitions tax statute does not 
imply a doubt by the court as to the 
construction of the statute so as to 
bring the case within the rule that 
such statute is not to be extended by 
implication beyond the clear import 
of its language, but was only a wise 
precaution to make the record such as 
to sustain a final determination of the 
validity of the tax, whether that ques- 
tion were considered a pure question 
of law, or a mixed question of law 
and fact). 


[a] Thus, although direct submis- 
sion of the issue of want of probable 
cause in an action for malicious pros- 
ecution would be improper as em- 
bodying a legal conclusion, fact is- 
sues, from which such issue follows 
as a matter of law, should be sub- 
mitted. Davis v. Teague, (Tex.Civ. 
App.) 256 SW.) 957: 


18. Freedman v. New York, etc., 
R. Co., 71 A. 901, 81 Conn. 601, 15 Ann. 
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or conceded by the adverse party,!® or admitted by 
It is also proper to refuse to sub- 


the pleadings.?° 
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which is established by undisputed evidence,?! or 
on which the evidence is conclusive and could be 


mit, or error to submit, a special issue or question | answered only one way,?? as where it is conclu- 


Cas. 464; Citizens’ State Bank v. 
Council Bluffs Fuel Co., 57 N.W. 441, 
89 Iowa 618; Powell v. Chittick, 56 
N.W. 652, 89 Iowa 513; Texas & N. O. 
R. Co. v. Webster, (Tex.Civ.App.) 53 
S.W.(2d) 656; Garrett v. State, (Tex. 
Civ.App.) 51 S.W.(2d) 822; Stedman 
Fruit Co. v. Smith, (Tex.Civ.App.) 45 
S.W.(2d) 804; Western Union Tele- 


graph Co. v. Scarborough, (Tex.Civ. 
App.) 44 S.W.(2da) 751; American 
Mut... Liability. Ins. Go. v. Thomas, 


(Tex.Civ.App.) 35 S.W.(2d) 232; Hart- 
ford Fire Ins. Co. v. Clements, (Tex. 
Civ.App.) 34 S.W.(2d) 355; Roberts 
Vee  BanColt.@or “(Nex CiveA pps) mol 
S.W.(2d) 196; Stimson v. Reese, (Tex. 
Civ.App.) 25 S.W.(2d) 205; American 
Surety Co. of New York v. Thompson, 
(Tex.Civ.App.) 23 S.W.(2d) 820 [rev 
on other grounds (Commn.App.) 38 
S.W.(2d) 576]; Wagoner v. Christian, 
(@exeCinsA pp.) 5225 SIw.(2d) | 1085; 
Texas Employers’ Ins. Ass’n v. Rus- 
sell, (Tex.Civ.App:) 16 S.W.(2d) 321; 
Royalty Indemnity Co. v. Madrigal, 
(Tex.Civ.App.) 14 S.W.(2d) 106; Dal- 
las Hotel Co. v. Davidson, (Tex.Civ. 
App.) 12 S.W.(2d) 633; Winters Mut. 
Aid Ass’n v. Corum, (Tex.Civ.App.) 
297 S.W. 238; Baker v. Nance Bros., 
(Bex.Civ.App:) 294 Sow. #2903 Oil- 
men’s Reciprocal <Ass’n v. Harris, 
(Tex.Civ.App.) 293 S.W. 580; West- 
ern Union Telegraph Co. v. Brown, 
(Tex.Civ.App.) 285 S.W. 866; Steven- 
son v. Barrow, (Tex.Civ.App.) 285 S. 
W. 840; Texas Electric Ry. v. Jones, 
(Tex.Civ.App.) 262 S.W. 131; South- 
western Lumber Co. of New Jersey v. 
Allison, (Tex.Civ.App.) 261 S.W. 1085 
[rev on other grounds (Commn.App.) 
276 S.W. 418]; Townsend, Town- 
send & Co. v. South Plains Monu- 
ment Co., (Tex.Civ.App.) 257 S.W. 
648; Davis v. Teague, (Tex.Civ.App.) 
256 S.W. 957; American Surety Co. 
v. Hill County, (Tex.Civ.App.) 254 
SOW .e2412 pati. (Comran: PRs 267 

265]; Galveston, : Ss. 
A Evy COmive ELEN Ts, (Tex. hay 
252 S.W. 210; San Angelo Water, 
Light & Power Co. v. Anderson, (Tex. 
Civ.App.) 244 S.W. 571; Liddell v. 
Gordon, (Tex.Civ.App.) 341 S.W. 750 
[rev on other grounds (Commn.App.) 
954 S.W. 1098]; McNabb v. Wool- 
folk, (Tex.Civ. Apo.) 240 S.W. 1043; 
Payne v. Doubtful, (Tex.Civ.App.) 236 
S.W. 134; Ft. Worth & D. GC. Ry. Co. 
v. Smithers, (Tex.Civ.App.) 228 S.W. 
637; Stahlman v. Riordan, (Tex.Civ. 
App.) 227 S.W.. 726; National Equita- 
ble Soc. v. Reveire, (Tex.Civ.App.) 
209 S.W. 799; Davis v. White, (Tex. 
Civ.App.) 207 S.W. 679 [aff (Commn. 
App) 228 Siw. 154)5 Wasater vy. Io- 
pez, (Civ.App.) 202 S.W. 1039 [aff 
ts Spano ii I Nantes ey) GIADAS syebau Jol 
COMLOn Wayidcaan, Fe CONV. Dawson, (Tex. 
Civ.App.) 201 S.W. 247; Grayson v. 
Boyd, (Tex.Civ.App.) 185 S.w. 651; 
Jo Dabiields  & Co, ve, Allison, (Mex. 
Odin aya) Ol. SEN PA Thomas v. 
Lockwood Oil Co., 190 N.W. By) lire 


Wis. 599; Vetter v. Southern Wiscon- 
Sin Ry.,Co., 122 N.wW. 731, 140° Wis: 
296; Schrubbe v. Connell, 34 N.W. 503, 


476; Ault v. Wheeler, etce., 
Mfg. Co., 11 N.W. 545, 54 Wis. 300. 


{a] Submission as error: (1) Of 
a special issue relating to undisputed 
facts. Texas Employers’ Ins. Ass’n 
v. Russell, (Tex.Civ.App.) 16 S.W. 
(2d) 321. (2) Of special interroga- 
tories on undisputed facts. Romans 
vy. Thew, 120 N.W. 629, 142 Iowa 89. 
(3) In action to cancel a deed on the 
ground of fraud, of issue as to wheth- 
er grantee informed grantor that it 
would be necessary to get an order 


69 Wis. 


from the probate court to sell a lot 
which the grantee had agreed to con- 
vey to the grantor’s wife, as a part 
of the same transaction. Baugh v. 
Baugh, (Tex.Civ.App.) 224 S.W. 796. 


{[b] Submission held harmless. 
Miller v. Skanes, (Tex.Civ.App.) 253 
S.W. 314. 


[c] Where both parties admit that 
certain goods were sold at an agreed 
price, the court’s refusal to submit 
special issue as to whether such goods 
were sold at an agreed price is not 


error. Gass v. Sweeney, (Tex.Civ. 
App.) 204 S.W. 249. 
19. San Fran- 


cisco Gas & BHlectric Co., 103 P. 320, 
156° Cal. 58, 19 Ann.Cas. 1230. 
Ga.—Berry v. Brunson, 143 S.E. 761, 
166 (Ga. d23r 
N.C.—Drennan v. Wilkes, 103 S.E. 
9, 179 N.C. 512; Newkirk v. Stevens, 
Cres end OLS) hd2 INC. 34 98. 


Tex.—Lamar v. Panhandle & S. F. 
Ry. Co., (Commn.App.) 248 S.W. 34 
[rev (Civ.App.) 234 S.W. 605]; North- 
ern Texas Traction Co. v. Bryan, (Civ. 
App.) 299 S.W. 325 [conforming to 
answers to certified questions 
(Commn.App.) 294 S.W. 527]; Miller 
v. McAden, (Civ.App.) 253 S.W. 901; 
Branham y. Hallam, (Civ.App.) 191 
S.W. 158. 


Wis.—Berryman v. 
W. 748, 172 Wis. 572. 


[a] Tllustrations.—(1) Where 
plaintiff admits that the note sued on 
was the renewal of an original note 
which was nrocured by fraud, an is- 
sue tendered as to whether defend- 
ants negotiated the note sued on di- 
rect with plaintiff is inconsistent 
therewith, and its refusal is not er- 
ror. Merchants’ Nat. Bank v. How- 
ands 125 )'S.H0126.eS N.C, 1543 | (2) 
Where it is conceded at the trial that 
defendant had the right to terminate 
a contract, but the jury find in re- 
sponse to a Special issue that he had 
not terminated it as he claimed, it is 
not error for the court to refuse to 
submit an issue requested by defend- 
ant as to whether he had the right 
to terminate ‘the contract. Berry- 
pian v. Larmer, 179 N.W. 748, 172 Wis. 

[b] As immaterial.—A question 
eliciting a fact admitted by a party 
is ab initio immaterial, and an an- 
Swer contrary to the admission may 
be disregarded by the trial judge. 


Larmer, 179 N. 


Berry v. Brunson, 143 S.E. 761, 166 
Ga, 523. 
20. Berry v. Brunson, supra; Fos- 


ter v. Bourgeois, (Civ.App.) 253 S.W. 
880 [aff 259 S.W. 917, 113 Tex. 489]. 
21. Ill.—Walz v. Chicago, M. & St. 
Prin. Com 232. LileAppe 398 Leert, den 
45 S.Ct. 98, 266 U.S. 618, 69 L.Ed. 471]. 
Iowa.—Bank of Bushnell v. Buck 
Bros., 142 N.W. 1004, 161 Iowa 362. 
Kan.—Jent v. Postal Telegraph 
Cable, €o.; 275 P. 1096, 128 Kan. 46: 
N.D.—Swallow vy. First State Bank, 


161 N.W. 207, 35 N.D. 608 

R.I.—King vy. Providence GasiCor 
90 A. 4. 

S.D.— Iverson v. Look, 143 N.W. 
382, 82 S.D. 321. 

Tex.—Spencer v. Pettit, (Commun. 


App.) 2 S.W.(2d) 422 [rev (Civ.App.) 
268 S.W. 779]; Fidelity ‘Union Casual- 
Cy eC Oneve Martin, (Civ.App.) 45 S.w. 
(2d) 682; Berryman v. Norfleet, (Civ. 
App.) 41 S.W.(2d) 722; Magnolia 
Compress & Warehouse Co. v. David- 


Se- 


son, (Civ.App.) 38 S.W.(2d) 634; 
(Cie 


curity (Union ins. Com va cian 


App.) 8 (OW. Ca) esi earnacesve 
First Nat. Bank, (Civ.App.) 37 S.W. 
(2d) -274>" City, of Wichita Halls we 


Whitney, (Civ.App.) 26 S.W.(2d) 327; 
Hammon v. United Royalties Corpo- 
ration, (Civ.App.) 25 S.W.(2d) 961; 
Allsman v. Robinson, (Civ.App.) 25 
S.W.(2d) 237; Robert Oil Corporation 
v. Garrett, (Civ.App.) 22 S.W.(2d) 
508 [aff (Commn.App.) 37 S.W.(2d) 
135]: San Antonio..& A. PssRy. Cosuwe 
Carpenter, (Civ.App.) 13 .W.(2d) 
929; Royal Indemnity Co. v. Hogan, 
(Civ.App.) 4° S.W.(2d) 933 M. 

Bleich & Co. v. Emmett, (Civ. App.) 
295 S.W. 223; White v. Orndorff, (Civ. 
App.) 283 S.W. 903; Green v. Enen, 
(Civ.App.) ~ 270. SoW.- 9295 . Jones. v. 
Hughes, (Civ.App.) 265 S.W. 740 [aff 
(Commn.App.) 277 S.W. 624]; Ameri- 
ean Surety Co. of New York v. Hill 
County, (Civ.App.) 254 S.W. 241 [aff 
(Commn.App.) 267 S.W. 265]; West- 
ern Union Telegraph Co. v. Taylor, 
(Civ.App.) 253 S.W. 549; Miller v. 
Skanes, (Civ.App.) 253 S.W. 314; Ter- 
ry v. Spearman, (Civ.App.) 246 S.W. 
103 [rev on other grounds (Commn. 
App.) 259 S.W. 563]; Payne v. Doubt- 
ful, (Civ.App.) 236 S.W. 134; Baugh 
v. Baugh;>> (CivApp.) 224- SAV! 27962 
Ingram v. Fred, (Civ.App.) 210 S.W. 
298; Davis v. White, (Civ.App.) 207 
S.W. 679 [aff (Commn.App.) 228 S.W. 
Security Ins. Co. v. Kelly, (Civ. 

196 S.W. 874; Grayson v. 
Boyd, (Civ.App.) 185 S.W. 651; Amer- 
ican Mfg. Co. v. O. C. Frey Hardware 
Co., (Civ.App.) 180 S.W. 956; M. Alex- 
ander & Co. v. Fletcher & Whitfield, 
(Civ.App.) 177 S.W. 514; Pacific Ex- 
press Co. v. Rudman, (Civ.App.) 145 
S.W. 268. 

Wash.—Wilkie v. Chandon, 25 P. 
464, 1 Wash. 355. 

Wis.—Crowley v. City of Milwau- 
kee, 164 N.W. 888, 166 Wis. 156; Ber- 
eiter v. Abbotsford, 110 N.W. 821, 131 
Wis. 28; Hallum v. Omro, 99 N.W. 
1051, 122 Wis. 337; Crouse v. Chicago, 
etc., R. Co., 80 N.W. 752, 104 Wis. 473. 


[a] Abandonment.—Where uncon- 
tradicted evidence construed in de- 
fendant’s favor shows that plaintiff 
did not abandon the contract, the 
court may properly refuse to submit 
a special issue on the question of 
abandonment. Powers vy. Sunylan Co., 
(Tex.Commn.App.) 27 S.W.(@d)- 129 
Laff (Commn.App.) 25 S.W.(2d) 808 
(rev (Civ.App.) 14 S/W.(2d) 894)]. 

22. Walz-v. Chicago, M. & St. P. 
Ry. Co., 232 Ill.App. 398 [cert den 45 
S.Ct. 98, 266 U.S. 618, 69 L.Hd. 471]; 
Galveston, H. & S. A. Ry. Co. v. Stand- 
ard Rice Co., (Tex.Civ.App.) 34 S.W. 


(2d) 619; Davis v. Kennedy, (Tex. 
Civ.App.) 245 S.W. 259; Hines v. Ar- 
rant, (Tex.Civ.App.) 225 S.W. 767; 
Stringham v. Cook, 44 N.W. 777, 75 
Wis. 589. 

[a] Illustrations.—(1) Refusing 


to submit issues requested is not er- 
ror, where findings favorable to the 
One requesting them would have been 
unwarranted under the evidence. 
Mexas & NO) R. Co. vw. Tilley Chex 
Civ.App.) 297 S.W. 10638. (2) In mort- 
gagee’s action for conversion of 
twenty bales of cotton described in 
mortgage as twenty B/C, it was not 
error to refuse to submit to the jury 
question as to what such characters 
meant where it is beyond dispute that 
they meant twenty bales of cotton. 
Citizens’ Nat. Bank of Ennis v. First 
Guaranty State Bank of Palmer, 
(Tex.Civ.App.) 275 S.W. 860. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sively established as a matter of law.?* 
tions may be answered by the court instead of sub- 
mitting them to the jury, before delivering them to 
the jury,?* and a motion should be made, asking’ it 
to pronounce judgment on such facts.?° 
a recital of the undisputed facts by the court in 
questions to the jury is not improper, as invading 
the provinee of the jury;° nor is it error for the 
court to inelude such facts in a special verdict, and 
direct the answers to be made thereto.?* 
eourt cannot refuse to submit interrogatories on the 
ground that the parties have agreed on the facts 
unless such agreement is made matter of record.?® 


Questions presented for 
special findings, which assume as true material facts 


Assumption of facts.?° 


23. Magnolia Compress & Ware- 
house Co. v. Davidson, (Tex.Civ.App.) 
38 S.W.(2d) 634; Galveston, H. & S. 
A. Ry. Co. v. Standard Rice Co., (Tex. 
Civ.App.) 34 S.W.(2d) 619; Ocean Ac- 
cident & Guarantee Corporation v. 
McCall, (Tex.Civ.App.) 25 S.W.(2d) 
653 [rev (Commn.App.) 45 S.W.(2d) 
178, and mod (Commn.App.) 46 S.W. 
(2d) 290]; Philip A. Ryan Lumber 
Co. v. Conn, (Tex.Civ-App.) 20 S.W. 
(2a) 3883 (Houston & (To eR: Co. We 
Retna (Tex.Civ.App.) 6 S.W.(2d) 
10. 


{a] Mlustration.—In an action for 
a broker’s commission, refusal to sub- 
mit an issue whether the broker ob- 
tained a satisfactory offer from the 
purchaser was proper, where vendor 
sold to such purchaser, as the law 
conclusively presumes that the price 
obtained was satisfactory. Philip A. 
Ryan Lumber Co. v. Conn, (Tex.Civ. 
App.) 20 S.W.(2d) 388. 


24. Lathrop v. Fargo-Moorhead St. 
Ry-Co:s 136.8N2 WwW) 8877823 N:D802465 
Martinez v. Bruni, (Tex.Civ.App.) 216 
S.W. 655 [mod on other grounds 
(Commn.App.) 235 S.W. 549]; Mur- 
phy v. Interlake Pulp & Paper Co., 155 
N.W. 925, 162 Wis. 139; Madison v. 
ae of Antigo, 141 N.W. 287, 153 Wis. 

48. 


25. Lasater v. Lopez, 
202 S.W. 1039 [aff 217 S.W. 
Tex, 1:79). 


26. Meidenbauer v. Town of Pe- 
waukee, 156 N.W. 144, 162 Wis. 326. 


27. Cary v. Los Angeles Ry. Co., 
108 P. 682, 157 Cal. 599, 27 L.R.A.N.S. 
764, 21 Ann.Cas. 1329; Baumann v. 
G& Reiss ‘Coal (Co.,.95) NoW.. 439, 119 
Wis. 330. 

28. Durfee v. Abbott, 15 N.W. 559, 
50 Mich. 479; Harbaugh v. People, 33 
Mich. 241. 

29. Assumptions of facts in in- 
structions in general see supra §§ 
482-490. 

30. I11.—Gundlach v. Schott, 61 N. 
B. 332, 192 11]. 509, 85 Am.St.Rep. 348; 
Chicago, ete, R. Co. v. Harrington, 
61 N.E. 622, 192 Ill. 9; Gronlund v. 
Forsman, 124 Ill.App. 362. 


Ind.—Toledo, ete., R. Co. v. God- 
dard, 25 Ind. 185. 

Kan.—Murray v. Empire Dist. EFlec- 
tric Cor 162 PR. W145), 99) Kan. 507; 21+ 
he v. Reynolds, 16 P. 698, 38 Kan. 

74. 

N.C.—Davis v. Southern R. Co., 
Silty (225 L447 N.C. 68. 

Tex.—Houston, etc., R. Co. v. Hart- 
nett, (Civ.App.) 48 S.W. 773; Thomas 
v. Salmons, (Civ.App.) 39 S.W. 1094. 

See also Dorwin y. Hagerty, 118 N. 
W. 799, 137 Wis. 161 (holding jury 
could not have been misled by the 
form of the question). 
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Such ques- | 
erly excluded.®° 


ery.® 1 
However, 


But the 


ages.°& 


[a] Submission held not erroneous 
as assumption of fact. Washington 
Fidelity Nat. Ins. Co. v. Williams, 
(Tex.Civ.App.) 33 S.W.(2d) 796 [rev 
on other grounds (Commn.App.) 49 
S.W.(2d) 10938]. 


31. Questions of law and fact as 
to Kec eres Fo in general see Damages 
§ 361. 


32. Regester Vv. Lang, (Tex. 
Commn.App.) 49 S.W.(2d) 715 [rev 
(Civ.App.) 33 S.W.(2d) 230]; Kan- 


sas City, M. & O. Ry. Co. of Texas v. 
Foster, (Tex.Civ.App.) 54 S.W.(2d) 
270; Barr v White, (Tex.Civ.App.) 
47 S.W.(2d) 910; Traders’ & General 
Ins. Co. v. Powell, (Tex.Civ.App.) 44 
S.W.(2d) 764; Gulf States Utilities 
Co. v. Madeley, (Tex.Civ.App.) 36 S. 
W.(2d) 256; Shell Pipe Line Corpora- 
tion v. Coston, (Tex.Civ.App.) 35 pe 
W.(2d) 1056; Galveston, H. & S. 

Ry. Co. v. Standard Rice Coy, Cres, 
Civ.App.) 34 S.W.(2d) 619; Bellamy 
v. Haag, (Tex.Civ.App.) 20 S.W.(2d) 
847; Phoenix Furniture Co. v. Mc- 
Cracken, (Tex.Civ.App.) 3 S.W.(2d) 
545; Missouri-Kansas-Texas Ry. Co. 
of Texas v. Wells, (Tex.Civ.App.) 275 
S.W.. .218;.° Coward. v. Booth, . (Tex. 
Civ.App.) 251 S.W. 550 [rev (Commn. 
App.) 265 S.W. 1026]; Davis .v. Mc- 
Millan, (Tex.Civ.App.) 241 S.W. 723; 
Panhandle & S. F. Ry. Co. v. Matsler, 
(Tex.Civ.App.) 205 S.W. 155; Lewis v. 
Farmers’ & Mechanics’ Nat. Bank of 
pi Worth, (Tex.Civ.App.) 204 S.W. 


fa] Testimony of two witnesses 
who claim to know the value of a cer- 
tain animal in the neighborhood and 
to be acquainted with plaintiff's ani- 
mal, that such an animal as plaintiff's 
was reasonably worth sixty dollars, 
and that an offer of sixty dollars had 
been made for it, is sufficient to war- 
rant a special issue as to the market 
value of the animal. Trahan v. 
Smith, (Tex.Civ.App.) 239 S.W. 345. 


[b] Submission held erroneous or 
refusal proper under pleadings and 
evidence: (1) As to damages in gen- 
eral. Shell Petroleum Corporation v. 
Parker, (Tex.Civ.App.) 37 S.W.(2d) 
1064; Texas Employers’ Ins. Ass’n 
Vv. Coulter,” <CTexiCiv App.) 386 +SoW: 
(2d) 1082; Stalker v. Williams, (Tex. 
Civ.App.) 3 S.W.(2d) 534; San Mar- 
cos Oil Mill v. Soyars, (Tex.Civ.App.) 
265 S.W. 1738; Ford v. Wichita Falls 
& S. Ry. Co., (Tex.Civ.App.) 253 S.W. 
932; Moore v. City of Dallas, (Tex. 
Civi App.) 200 Swe v8 70162) Aseito 
tenant’s damages for breach of farm 
rental contract. Tull v. Turley, (Tex. 
Civ.App.) 36 S.W.(2d) 1101. 


[ec] Physical or mental suffering. 
—Submitting a special issue inter- 
mingling physical injury or pain, and 
mental injury or pain, where there is 
no evidence as to physical injury, is 


[64 C.J.] 1137 


in issue and not admitted, are improper and prop- 


[§ 933] g. As to Damages or Amount of Recov- 
Where, under the pleadings and evidence, 
it becomes a material fact, in the case, a special issue 
or question may and should be submitted to the 
jury as to the measure or amount of recovery 
damages,** such as issues for findings on which the 
court may subsequently apply the proper measure of 
damages,*” or as to minimizing the damages.*# 
special issue or interrogatory as to damages, how- 
ever, is improper and may properly be refused, where 
it is irrelevant or immaterial to the main issue,**® or 
where it calls for findings on specific items of dam- 
In an action on a contract ordinarily it is 


of 


A 


error. Phcenix Furniture Co. v. Mc- 
aa (Tex.Civ.App.) 3 S.W.(2d) 


Cole v. Butler, 
36 ow. (2d) 259 


34 Gulf Pipe Line Co. v. Hurst, 
(Tex.Civ.App.) 230 S.W. 1024. 


[a] Thus, where the issue of mini- 
mizing damages has been raised by 
the pleading and evidence, the court 
should, on request, submit whether 
plaintiff could have saved part of the 
property which was destroyed, and 
not merely whether he could have 
saved all of it. Gulf Pipe Line Co. v. 
Hurst, (Tex.Civ.App.) 230 S.W. 1024. 


35. Hess v. McCardell, 166 N.W. 
470, 182 Iowa 1121; San Antonio & A. 
Pp. Ry Van COuwrV2 Stuart, (Tex.Civ.App.) 
TESS SSE NIG rls 


[a] Tlustrations.—(1) Special is- 
sues as to damages, findings under 
which would be of no practical bene- 
fit on the question of whether the ver- 
dict is excessive, are properly re- 
fused. San Antonio & A. P. Ry. Co. 
v. Stuart, (Tex.Civ.App.) 178 S.W. 17. 
(2) A refusal to submit a special in- 
terrogatory as to the value of proper- 
ty exchanged by plaintiff is proper 
in an action for false representations 
as to value of defendants’ property, 
the value of plaintiff’s property not 
affecting the measure of damages giv- 
en to the jury. Hess v. McCardell, 
166 N.W. 470, 182 Iowa 1121. 


[b] Mitigating matter.—In an ac- 
tion for breach of contract of em- 
ployment, where defendants did not 
plead as mitigation earnings by em- 
ployee after termination of contract, 
it is improper to submit that special 
issue to the jury. Mindes Millinery 
Comv: Me log (Tex.Civ.App.) 201 
S.W. 1059 


Sé. ina: —Queen Coal & Mining Co. 
v. Epple, 113 N.E. 19, 64 Ind.App. 235; 
Southern Indiana R. Co. v. Moore, 
72 N.E. 479, 34 Ind.App. 154; Keller 
SR ee aera 50 N.E. 353, 20 Ind.App. 

Iowa.—Brier v. Davis, 96 N.W. 983, 
122 Iowa 59. 

Kan.—Barker v. Kansas City, M. & 
ON Ry. Co, 129) Pe 1b eS. Ream iene 
43 SL REAIN Ss. L120 williams vs 
Withington, 129 P. 1148, 88 Kan. 809. 


N.C.—Pinnix v. Lake Drummond 


(Tex.Civ. App.) 


roreh @LG., Co., 43 Sible bio, Sl Neos 
R.I.—Morrell v. Lalonde, 120 A. 
435, 45 R.I. 112. 
Tex.—Bridgeport Mach. Co. 


Geers, (Civ.App.) 36 S.W.(2d) 1047: 
Youree v. Bradley, (Civ.App.) 275 
S.W. 410; Fisheries Co. v. McCoy, 
(Civ. App.) 202 S.W. 3438; Seott v. 
Shine, (Civ.App.) 194 S.W. 064; Beau- 
mont, S. L. & W. Ry. Co. v. State, (Civ. 
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not sufficient to submit an issue 


amount of the indebtedness, which is a matter of 
nor should a cause of action or de- 
fense be submitted on the issue as to damages mere- 
ly, where objection is made,?® for, although the issue 
as to damages should be left to embrace that sub- 
ject alone,*® a separate issue should be submitted 
as to the eause of action or defense.*° 


calculation ;37 


Nature of damages. 


two cases.*? 


be submitted.*? 
Exemplary damages. 


emplary or punitive damages, may 


App.) 194 S.W. 959; Andrews v. Wild- 
ing, (Civ.App.) 193 S.W. 192; Cooper 
v. Golding, (Civ.App.) 176 S.W. 92. 
Utah.—Lindsay Land & Livestock 
Co. v. Smart Land & Livestock Co., 
137 P. 887, 43 Utah 554. 
W.Va.—Lyons y. Fairmont Real 
HState CO. 0 1. so: Boao n tL WW. Va.) (Oz 


But see Cate v. Fresno Traction Co., 
9° P. (2d): 3164) 2213; Cal, 190" (holding 
that, in an action for wrongful death, 
submitting special findings permit- 
ting the jury to find specially amount 
each heir was entitled to receive was 
- not reversible error). 


[a] All forms of injury shown 
may be included in a single issue as 
to the amount of damages. Pinnix 
v. Lake Drummond Canal, etc., Co., 
43 S.E. 578, 132 N.C. 124. 


[b] Separate issue as to each in- 
jury is not,asa general rule, required 
in a personal injury suit. Fisheries 
Co. v. McCoy, (Tex.Civ.App.) 202 S. 
W. 343. ; 


[c] Damages caused by different 
instrumentalities.—In an action for 
damages caused by fire from defend- 

ant’s locomotives, the court was not 
required to submit to the jury wheth- 
er defendant’s engines caused fire to 
plaintiff's grass in separate issues as 
to each engine. Fort Worth & D. C. 
Ry. Co. v. Amason, (Tex.Commn. 
App.) 276 S.W. 162 [aff (Civ.App.) 260 
S.W. 204]. 


{d] Construction of statute.—Un- 
der a statute, providing that the court 
shall on request direct the jury to 
return a special verdict on any issue, 
submitted and that the jury shall in 
each case return a general verdict 
and shall assess such damages, if 
any therein, as they may deem just, 
the special verdicts thus provided for 
have reference to other issues of 
fact, and not to the separate assess- 
ment by the jury of the different 
elements of damages, and the jury 
cannot be required to differentiate by 
way of special verdict so as to in- 
dicate the amount awarded as ex- 
emplary or punitive damages. Mor- 
rell v. Lalonde, 120 A. 435, 45 R.I. 
112. 

37. ‘Union Indemnity Co. v. Perry, 
158 S.E. 560, 200 N.C. 765; Gaskins 
v. Mitchell, 139 S.E. 435, 194 N.C. 275; 
Baldwin v. Drew, (Tex.Civ.App) 195 
S.W. 636, [rev on other grounds 
(Commn.App.) 244 S.W. 987]. 


[a] TYaxes.—Where the amount of 
back taxes could have been mathe- 


Where the evidence is con- 
flicting as to whether the injury, if any, was perma- 
nent or temporary, an issue should be submitted 
as to what is its nature, with an instruction as to 
the difference in the measure of damages in the 
In a suit for temporary damages, 
however, an issue for permanent damages need not 


Special issues, or particular 
questions of fact, calling for answers affecting ex- 
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only as to the 


Interest. 


culated.*® 
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the jury in a tort action,** regardless of whether 
such damages may or may not properly be allowed** 
or are within the complaint.*® 


Where the necessary and controverted 
fact issues are submitted to, and found by, the jury, 
it is not necessary to submit the fact of interest as 
damages, where no additional or controverted facts 
are to be found on which it should be based or ¢al- 


[§ 934] 5. Requests for Special Verdict or Find- 
ings*—a. Necessity and Sufficiency of Request.4+7 
Except where a statute makes it mandatory to sub- 
mit a cause for a special verdict or special findings,**® 
a party desiring a special verdict or answers to spe- 
cial interrogatories must request the submission of 


such interrogatories or the finding of such special 


be submitted to 


matically ascertained, the court prop- 
erly refused to submit a special issue 
such amount. Baldwin  v. 
Drew, (Tex.Civ.App.) 195 S.W. 636 
{rev on other grounds (Commn.App.) 
244 S.W. 987]. 


38. Gaskins v. Mitchell, 139 S.BE. 
435, 194 N.C. 275; Nance v. Western 
Union Telegraph Co., 177 N.C. 313, 
98 S.E. 838; Carter v. McGill, 84 S.E. 
802, 168 N.C. 507 [reh den 89 S.E. 28, 
171 N.C. 775]; Davis v. Southern R. 
Co., 60 S.B. 722, 147 N.C. 68; Hatch- 
er v. Dabbs, 45 S.E. 562; 133 N.C. 239. 


39. Carter v Gill, 84 S.E. 802, 168 
N.C. 507 [reh den 89 S.B. 28, 171 N.C. 
Tide 

40. Brown v. Ruffin, 126 S.E. 613, 
189 N.C. 262; Nance v. Western Un- 
ion Telegraph OOE Se eles) Sol Dee Sealy eet bye 
N.C. 313; Carter v. McGill, 84’ S.E. 
802, 168 N.C. 507. 


[a] Thus an issue of breach of 
warranty should, on request, be sub- 
mitted separate from that of damag- 
ce Carter v. McGill, 84 S.E. 802, 168 
448). 507 [reh den 89 S.H. 28, 171 ‘N.C. 


41. Gulf Pipe Line Co. v. Hurst, 
(Tex.Civ.App.) 230 S.W. 1024. 

42. Harmon v. Town of Bessemer 
City, 158 S.B. 255, 200 N.C. 690. 

43. Martin v. Sutter, 212 P. 60, 60 
Cal.App. 8; Cole v. Butler, (Tex.Civ. 
App.) 36 S.W. (2d) 259; Houston BE. & 
Wit en ERY. oon ve Mathews, (Tex.Civ. 
App.) 1 S.W.(2d) 754 [rev on other 
grounds (Commn.App.) 12 S.W.(2d) 
163]; Roark vy. Prideaux, (Tex.Civ. 
App.) 284 S.W. 624. 

44. Martin v. Sutter, 212 P. 60, 60 
Cal.App. 8. 


45. Martin v. Sutter, supra. 


46. Ewing v. Wm. L. Foley, Inc., 
280 S.W. 499, 115 Tex. 222 44 A.I.R. 
627 [rev (Civ.App.) 239 S.W. 251]. 

Interest as damages in general see 
Damages §§ 202-220. 


47. Authority of court to submit 
Special verdict or interrogatories on 
its own motion see supra §§ 920-923. 


Requests for inet poclons in general 
see supra §§ 678-727 


48. See supra §§ 920— 923. 

49. Conn.—O’Neil v. Larkin-Carey 
Co., 137 A. 721, 106 Conn. 153: 

Idaho.—Tannahill v. Lydon, 173 P. 
1146, 31 Idaho 608. 

Tll.—Triggs v. McIntyre, 74 N.B. 
400, 215 Ill. 369 [aff 115 Ill.App. 257]; 


verdict,*® and he cannot complain of a failure to 
take a special verdict or to have interrogatories an- 
swered where he has made no request therefor.°° 


Chicago, etc., R. Co. v. Elmore, 32 Ill. 
App. 418. 


Ind.—Louisville, ete, R. Co. v. 


Kane, 22 N.E. 80, 120 Ind. 140; Wool- 
len v. Whitacre, 91 Ind. 502; Adams 
v. Holmes, 48 Ind. 299; Bradley v. 


Bradley, 45 Ind. 67; McCowen, Probst, 
Menaugh Co. v. Short, 118 N.E. 538, 
119 N.E. 216, 69 Ind.App. 466; Atkin- 
son v. Saltsman, 29 N.E. 435, 3 Ind. 
App. 139. 


Iowa.—J. I. Case Threshing Mach. 
Co. v. Fisher & Aney, 122 N.W. 575, 
144 Iowa 45; Kassing v. Walter, 65 
N.W. 832. 


Minn.—Dakota County v. Parker, 
7 Minn. 267. 

Neb.—Union Stockyards Nat. Bank 
of South Omaha v. Lamb, 139 N.W. 
216, 92 Neb. 608; Town v. Missouri 
Pac. R. Co., 70 N.W. 402, 50 Neb. 768. 

N.M.—Upton v. Santa Rita Min. Co., 
89 P. 275, 14 N.M. 96. 

N.Y.—Flandreau v. Elsworth, 45 N. 
Hi 853, 151” N.Y< 473" “Kneeland sve 
Arnold, 88 N.Y.S. 367. 


eee Bee v. Butler, 1 Call (5 Va.) 


Wash.—Stangair v. Roads, 91 P. 1, 
46 Wash. 613. 

Wis.—Brown Deer Lumber Co. v. 
Campbell-Shirk Co., 230 N.W. 81, 201 
Wis. 333; Gehrke v. Cochran, 223 N. 
W. 425, ‘922 N.W. 304, 198 Wis. 34; 
Halwas v. American Granite Co., 123 
N.W. 789, 141 Wis. 127; Bucher v. 
Wisconsin Cent R.[Co.) 120 N.W. 518, 
139 Wis. 597; Bratz v. Stark, 120 N: 
W. 396, 188 Wis. 5995. Kohl ¥. Bradley, 
Clark & Co., 110 N.W. 265, 130 Wis. 
Os Johnson vy. St. Paul, ete., Coal 
Co.,. 105 N.W. 1048, 126 Wis. 492; Ol- 
well v. Skobis, 105 N.W. 777, 126 Wis. 
308; Milwaukee First Nat. Bank vy. 
Finck, 76 N.W. 608, 100 Wis. 446; 
Darling v. Neumeister, 75 N.W. 175, 
99 Wis. 426; Continental Nat. Bank v. 
McGeoch, 66 N.W. 606, 92 Wis. 286; 
Bienelon v. Butts, 10 N.W. 501, 53 Wis. 


Compare Walker v. Bumiller, 19 
OhioN.P.N.S. 383 (holding that it is 
not within the province of the court, 
in entering judgment, to make spe- 
cial findings where there was a gen- 
eral verdict of the jury and no special 
interrogatories were asked). 


And see cases infra note 50. 
50. Lee v. Downing, 214 P. 786, 113 
Kan. 329; Prosser v. Montana Cent. 


Ry. Co., 48 .P. 81,.17 Monts.372; 30) Ta 
R.A. 814; Bucher-v. Wisconsin Cent. 


*By EUSTACE W. TOMLINSON (8§ 934-946). 


For later cases, developments and changes in the law see Annotations, same title and section number- 
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Similarly, where the court submits questions calling 
for a special verdict or special findings, a party de- 
siring other and further questions to be propounded 
should suggest them to the court,®! and a party de- 
siring to have questions elucidated or explained 
should request that it be done.®? A party may, 
without himself submitting special interrogatories, 
adopt as his own those submitted by the adverse 
party, and join in the request that they be an- 
swered.°? The request must be unconditional,®* ex- 
cept where a statute otherwise provides.®® Under 
some statutes so providing,®® the request must be 
in writing,°? or be entered on the minutes of the 
eourt.°> Special findings should be requested sepa- 
rately,°® and where two or more findings are re- 
quested on the same paper and in the same re- 
quest,°° or in such shape that one could not be 
submitted without submitting all of them,* all 
should be refused if any is not proper to be sub- 
mitted. Where a party requests several special 
findings, each of which is dependent upon the pre- 
ceding one, the court should submit or refuse them 
as an entirety 3°? and interrogatories dependent upon 
other interrogatories which the court has properly 
refused to submit should likewise be refused.** 
Where, however, interrogatories are requested in 
such manner that they may be separatly submitted 
or refused, and some are proper and some improper 
to be given, it is the duty of the court to go through 
the request and eliminate the questions which are 
not proper to be submitted.** Jt has been held that 
where a requested interrogatory is slightly defec- 


R. Co., 120 N.W. 518, 139 Wis. 597;, Lamson, 88 I1].App. 
Bratz v. Stark, 120 N.W. 396, 138 Wis. 
599. ete., 

51. Bailey v. Williams, 118 S.B, | Mont. 295 


354, 155 Ga. 806; Brannan v. McWil- 
liams, 91 S.B. 772, 146 Ga. 528; Mc- 
Whorter v. Ford, 83 S.E. 134, 142 Ga. 
554; Barlow v. Foster, 136 N.W. 822, 
149 Wis. 613; Weiberg v. Kellogg, 205 
N.W. 896, 188 Wis. 97. 


(Tex.Civ. App.) 
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Young, 246 P. 181, 121 Kan. 47; Gans, 
Inv. Co. v. Sanford, 88 P. 955, 35 
Moore v. Pierson, 94 S.W. 
1132, 100 Tex. 113; 
ternational-Great Northern Ry. Co., 
(Tex.Civ.App.) 36 S.W.(2d) 1070; Fort 
Worth & D. C. Ry. Co. v. Amason, 
260 
(Commn.App.) 276 S.W. 162]; 
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tive, the court, instead of refusing to submit it, 
should lend its assistance to counsel in putting the 
interrogatory into proper form.®® <A request that 
if the jury find a verdict for plaintiff they shall 
state the facets on which it rests is not a proper re- 
quest either for a special verdict or for special in- 
terrogatories.°® Under a statute providing that any 
controverted matter of fact omitted from a spe- 
cial verdict and not brought to the attention of the 
court by a request shall be deemed determined by 
the court in conformity with its Judgment, and that 
the failure to request a finding by the jury on such 
matter shall be deemed a waiver of a jury tvial 
pro tanto and a consent that such matter be detev- 

mined by the court, failure to request the submis- 
sion of questions of fact constitutes a waiver of the 
right to have the jury pass thereon,®* and author- 
izes a finding by the court,°* so that findings by 
the court as to matters on which no special ver- 
dict has been asked are binding on the parties,®® 
and such matters must be considered settled in favor 
of the party in whose favor judgment is rendered.*° 
The fact that a request is defective or too general 
dces not operate as a waiver, under such statute, 
where the request is sufficient to call the controvert- 
ed matter to the court’s attention,“! and it becomes 
the court’s duty to frame and propound the correct 
question.72 A stipulation that there is only one 
question, specifying it, for the jury is a sufficient re- 
quest that it be submitted.? It has been held that 
a request for the submission of particular questions 
is not a sufficient request for a special verdict on the 


261; Parr v.|254 S.W. 1032]; Galveston, H. & S. A. 
Ry. Co. v. Blumberg, (Tex.Civ.App.) 
227 S.W. 734; Ater v. Ellis, (Tex.Civ. 
App.) 227 S.W. 222; Federal Life Ins. 
Co. v. Hoskins, (Tex.Civ.App:) 185 S. 
W. 607; Longworth v. Stevens, (Tex. 
Civ.App.) 145 S.W. 257. Contra Rog- 
ers v. Cotton, (Tex.Civ.App.) 42 S.W. 
(2d) 273: 


61. Messimer ‘3 pBohels. (Tex.Civ. 


Velasquez v. In- 


S.W. 204 _ [aff 


Edel- 


52. Sullivan v. Minneapolis, St. P. 
Se. S. I. Ry. Co., 167 N-Wa.311,.167 
Wis. 518. 

Necessity of request for explana- 
tory instructions in general see supra 
§ 684. 


53. Saunders v. Atchison, T. & S. 
Be. Ry: Co., 119 P.°552, 86 Kan: 66. 

54. Noble v. Enos, 19 Ind. 72. 

55. See statutory provisions. 

[a] Questions to be answered only 
if goneral verdict rendered.—Under a 
statute providing that the court shall, 
when requested by either party, in- 
struct the jurors, if they render a 
general verdict, to find specially upon 
particular questions of fact, the re- 
quest for special findings must con- 
tain the condition that the questions 
shall be answered in case a general 
verdict shall be rendered, and re- 
quests omitting such condition need 
not be given. Louisville, N. A. & C. 
Ry. Co. v. Worley, 7 N.E. 215, 107 Ind. 
S90). Daylors vee burk, (92 ind. 252; 
Cleveland, Columbus, Cincinnati & In- 
dianapolis Ry. Co. v. Bowen, 70 Ind. 
478; Killian v. Eigenmann, 57 Ind. 
480; Manning v. Gasharie, 27 Ind. 399; 
Gale v. Priddy, 64 N.W. 437, 66 Ohio 
St. 400; West v. Knoppenberger, 16 
OhioCir.Ct. 168; McDowell v. Rockey, 
167 N.E. 589, 32 OhioApp. 26; Hassett 
v. Watson, 12 OhioApp. 451; Devou v. 
Searles, 12 OhioApp. 329. 


56. See statutory provisions. 


57. Pittsburg, etc., R. Co. v. Smith, 
69 N.E. 873, 207 Ill. 486; Bryan v. 


stein v. Brown, (Civ.App.) 95 S.W. 
1126 [aff 100 S.W. 129, 100 Tex. 403, 
123 Am.S.R. 816]; Holly v. Simmons, 
85 S.W. 325, 38 Tex.Civ.App. 124 [rev 
on other grounds 89 S.W. 776, 99 Tex. 
230]; Yeager v. Neil, 64 S.W. 701, 26 
Tex.Civ.App. 414. 


58. Gans, etc., Inv. Co. v. Sanford, 
88 P. 955, 35 Mont. 295. 


59. Pressley v. Bloomington & 
Normal Ry. & Light Co., 111 N.E. 511, 
271 Ill. 622; Rogers Vv. "Cotton, (Tex. 
Civ.App.) 43 S.W.(2d) 173; American 
Fidelity & Casualty Co. v. Williams, 
(Tex.Civ.App.) 34 S.W.(2d) 396; Bur- 
nett v. Smith & McCallin, (Tex.Civ. 
App.) 286 S.W. 599; Hall v. Johnson, 
(Tex.Civ.App.) 225 S. W. 1110. 


60. American Fidelity & Casualty 
Co. v. Williams, (Tex.Civ.App.) 34 S. 
W.(2d) 396; Chaison v. Stark, (Tex. 
Civ. App.) 29 S.W.(2d) 500 [rev on 
other grounds (Commn.App.) 50 S.W. 
(2d) 776]; Gaither v. Gaither, (Tex. 
Civ.App.) 14 S.W.(2d) 286 [mod on 
other grounds (Commn.App.) 25 S.W. 
(2d) 299]; Clemmons v. McDowell, 
(Tex.Civ.App.) 5 S.W.(2d) 224; In- 
demnity Co. of America v. Slade, (Tex. 


Civ.App.) 4 S.W.(2d) 649; Tucker v. 
Smellage, (Tex.Civ.App.) 297 S.W. 
875; Oilmen’s Reciprocal Ass’n_ v. 


Harris, (Tex.Civ.App.) 293 S.W. 580; 
Burnett v. Smith & McCallin, (Tex. 
Civ.App.) 286 S.W. 599; Fort Worth & 
DmiGy Ryu Cos nv. Amason,. (hex.Givs 
App.) 260 S.W. 204 [aff (Commn. 
App.) 276 S.W. 162]; Waurika Oil 
Ass’n No. 1 v. Ellis, (Tex.Civ.App.) 
232 S.W. 364 [motion overr (Civ.App.) 


App.) 194 S.W. 11 


62. Missouri- nes Ry. Co. 
of Texas v. Cunningham, 23 S.W.(2d) 
343, 118 Tex. 607; Whittier v. Robi- 
son, (Tex.Civ.App.) 25 S.W.(2d) 959; 
Gregory v. Corpus Christi Nat. Bank, 
(Tex.Civ.App.) 221 S.W. 3805. 


63. Pier v. Chicago, M. & St. P. Ry. 
Co., 68 N.W. 464, 94 Wis. 357. 


64. Jones v. Southwestern Interur- 
ban Ry. Co., 141 P. 999, 92 Kan. 809. 


65. Ziman v. Whitley, 147 A. 370, 
110 Conn. 108. 


66. Beattie v. McMullen, Weand & 
McDermott, 74 A. 767, 82 Conn. 484. 


67. Gunsten v. Gordon, 152 N.W. 
187, 160 Wis. 481; Winkler v. Power & 
Mining Machinery Co., 124 N.W.- 278, 
141 Wis. 244; Bates v. Chicago, M. 
& Sts Bs Ry Co.) U220N. Wa 4 yet 40 
Wis. 235, 133 Am.S.R. 1069. 


68. Gist v. Johnson-Carey Co., 147 


N.W. 1079, 158 Wis. 188, Ann.Cas. 
1916E 460. 
69. Conway v. Providence Wash- 


ington Ins. Co. of Providence, sR, 
230 N.W. 630, 201 Wis. 502. 


70. Guse v. Power & Mining Ma- 
chinery Co., 1389 N.W. 195, 151 Wis. 
400. 

71. Pettric v. Gridley Dairy Co., 


232 N.W. 595, 202 Wis. 289. 

72. Wawrzyniakowski v. Hoffman 
& Billings Mfg. Co., 181 N.W. 429, 146 
Wis. 153. 

73. Richmond v. Cretens, 
W. 247,.175 Wis. 297. 


185 N. 
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whole ease.™4 


Requests for submission of special issues. 
the practice obtains of submitting causes to the 
jary on special issues alone, under a statute provid- 
ing that the court shall, upon request of either 
party, and may without such request, submit the case 
upon special issues, which shall be separately sub- 
mitted so as to be answered separately by the jury, 
and that when a ease is submitted upon special is- 
sues it shall be the court’s duty to submit all the 
issues made by the pleadings, but that failure to sub- 


74. Fenelon v. Butts, 10 N.W. 501, 
53 Wis. 344. 


75. As to presumption that finding 
on unsubmitted issue supports judg- 
ment see Appeal and Error § 2721 text 
and notes 22-24. 


76. Wilson v. Hagins, 295 S.W. 922, 
116 Tex. 538 [overr (Civ.App.) 262 S. 
W. 770). 


77. Ormsby v. Ratcliffe, 1 S.W.(2d) 
1084, 117 Tex. 242 [den error (Civ. 
App.) 298 S.W. 930]; Moore v. Pier- 
son, 94 S.W. 1132, 100 Tex. 113; Rice 
v. Ward, 56 S.W. 747, 93 Tex. 532; In- 
ternational-Great Northern R. Co. v. 
Casey, (Tex.Commn.App.) 46 S.W. 
(2d) 669; American Surety Co. v. 
Whitehead, (Tex.Commn.App.) 45 S. 
W.(2d) 958 [aff in part and rev in 
part (Civ.App.) 29 S.W.(2d) 507]; 
Ormsby v. Ratcliffe, (Tex.Commn. 
App.) 236 Saw. (2d) ~ 1005 [afte (Civ. 
App.) 22 S.W.(2d) 504]; Stone v. 
City of Wylie, (Tex.Commn.App.) 34 
S.W.(2d) 842 [aff (Civ.App.) 16 S.W. 
(2d) 862]; McDaniel v. Orr, (Tex. 
Commn.App.) 30 S.W.(2d) 489 [rev 
(Civ.-App.) 30 S.W.(2d) 487, and rev 
on other grounds (Commn.App.) 33 S. 
W.(2d) 427]; Griffin v. Burrus, (Tex. 
Commn.App.) 24 S.W.(2d) 810 [aff 
(Civ.App.) 24 S.W.(2d) 805]; Pickett 
v. Dallas Trust & Savings Bank, (Tex. 
Commn,App.) 24 S.W.(2d) 354 [rev 
(Civ.App.) 13 S.W.(2d) 195]; Adkins- 
Polk Co. v. Rhodes, (Tex.Commn. 
App.) 24 S.W.(2da) 351 [mod (Civ. 
App.) 13 S.W.(2d) 386]; Cooper Gro- 
cery Co. v. Strange, (Tex.Commn. 
App.) 18 S.W.(2d) 609 [rev (Civ.App.) 
4 S.W.(2d) 232]} Magnolia Petroleum 
Co. v. Connellee, (Tex.Commn.App.) 14 
S.W.(2d) 1020 [den reh (Commn.App.) 
11 S.W.(2d) 158 (rev (Civ.App.) 279 
S.W. 597)]; Arrington v. McDaniel, 
(Tex.Commn.App.) 14 S.W.(2d) 1009 
[mod (Civ.App.) 4 S.W.(2d) 262]; 
Whitehead v. Reiger, (Tex.Commn. 
App.) 6 S.W.(2d) 745 [aff (Civ.App.) 
282 S.W. 651]; Norwich Union Ins. 
Co. vy. Chancellor, (Tex.Commn.App.) 
5 S.W.(2d) 494 [rev (Civ.App.) 2 S. 
W.(2d) 495, and reh den (Comman. 
App.) % Siw.(2d) 71); Montrief) & 
Montrief v. Fort Worth Gas Co., (Tex. 
Commn.App.) 4 S.W.(2d) 964 [den reh 
(Civ.App.) 2 S.W.(2d) 276]; Texas 
Employers’ Ins. Ass’n v. Wright, (Tex. 
Commn.App.) 4 S.W.(2d) 31 [mod 
(Civ.App.) 297 S.W. 764, motion to re- 
tax costs den (Commn.App.) 7 S.W. 
Gaye iZiGe Hore Worth é&~ D: Co Ry. 
Co. v. Amason, (Tex.Commn.App.) 276 
Shwe eel62) Pfaff a(CiveApp.). (260) S5We 
204]; El Paso Printing Co. v. Glick, 
(Tex.Commn.App.) 263 S.W. 260 [aff 
(Civ.App.) 246 S.W. 1076]; MHeiden- 
heimer v. Higginbotham-Bartlett Co., 
(Tex.Civ.App.) 53 S.W.(2d) 644; In- 
ternational Travelers’ Ass’n v. Bettis, 
(Tex.Civ.App.) 52 S.W.(2d) 1059; 
Frick-Reid Supply Corporation v. 
Meers, (Tex.Civ.App.) 52 S.W.(2d) 
115; Duncan Coffee Co. v. Haddock, 
(Tex.Civ.App.) 51 S.W.(2d) 4387; Citi- 
zens’ Nat. Bank of Cameron v. Mor- 
rison, (Tex.Civ.App.) 50 S.W. (2d) 346; 
Walser v. Calley, (Tex.Civ.App.) 50S. 
WiMCOd Sos: iS: Ede eress ac Com Vv. 
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mit any issue shall not be ground for reversal un- 


Where 


Dyer, (Tex.Civ.App.) 49 S.W.(2d) 986; 
Tabor v. McKenzie, (Tex.Civ.App.) 49 
S.W.(2d) 874; Cotten v. Heimbecher, 
(Tex.Civ.App.) 48 S.W.(2d) 402; Tex- 
as Indemnity Ins. Co. v. Wingo, (Tex. 
Civ.App.) 47 S.W.(2d) 397; Loftus v,. 
Ray, (Tex.Civ.App.) 46 S.W.(2d) 1034; 
Texas & P. Ry. Co. v. Bufkin, (Tex. 
Civ.App.) 46 S.W.(2d) 714; City of 
Teague v. Radford, (Tex.Civ.App.) 
45 S.W.(2d) 430; American Mortg. 


Corporation vy. Spencer, (Tex.Civ. 
App.) 45 S.W.(2d) 301; Western Un- 
jon Telegraph Co. v. Scarborough, 


(Tex.Civ.App.) 44 S.W.(2d) 751; Na- 
tional Aid Life Ass’n vy. Miller, (Tex. 
Civ.App.) 43 S.W.(2d) 623; Katz v. 
Nix, (Tex.Civ.App.) 42 S.W.(2d) 801; 
Berryman vy. Norfleet, (Tex.Civ.App.) 
41 S.W.(2d) 722; Republic Supply Co. 
v. Barrow, (Tex.Civ.App.) 41 S.W.(2d) 
Ao) MEOrte, \Wiowtthines. is Chl Ryn COs Ve 
Greathouse, (Tex.Civ.App.) 41 S.W. 
(2d) 418; Humphrey v. Jones, (Tex. 
Civ.App.) 41 S.W.(2d) 263; Republic 
Production Co. vy. Collins, (Tex.Civ. 
App.) 41 S.W.(2d) 100; Coleman v. 
Buttram, (Tex-Civ.App.) 40 S.W. 
Ga) sults Ste Womis Bok Me Ry Co: 
v. Murray, (Tex.Civ.App.) 40 S.W.(2d) 
949; Texas Pacific Coal & Oil Co. v. 
Rlobertson, (Tex.Civ.App.) 39 S.W. 
(2d) 912; Whitmore v. McNally, (Tex. 
Civ.App.) 39 S.W.(2d) 633; Stanley 
v. Martin Wagon Co., (Tex.Civ.App.) 
39 S.W.(2d) 127; Sustaita v. Valle, 
(Tex.Civ.App.) 38 S.W.(2d) 638; Fi- 
delity Union Casualty Co. v. Carey, 
(Tex.Civ.App.) 38  S.W.(2d) 169; 
Stowe v. Wooten, (Tex.Civ.App.) 37 
S.W.(2d) 1055; Commercial Standard 
Ins. Co. v. Bessent, (Tex.Civ.App.) 
37 S.W.(2d) 789; Perkins v. Nail, 
(Tex.Civ.App.) 37 S.W.(2d) 211; Tex- 
as Blectric Service Co. v. Kinkead, 
(Tex.Civ.App.) 36 S.W.(2d) 1052; 
Wichita Falls & S. R. Co. v. Burton, 
(Tex.Civ.App.) 35 S.W.(2d) 476; Gal- 
veston, H. & S. A. Ry. Co. v. Waldo, 
(Civ.App.) 35 S.W.(2d) 447 [conform- 
ing to answers to certified questions 
29. S.W.(2d) 323, 119 Tex. 377, and 
rev on other grounds (Commn.App.) 
50 S.W.(2d) 274]; Galveston, H. & S. 
A. Ry. Co. v. Standard Rice Co., (Tex. 
Civ.App.) 34 S.W.(2d) 619; American 
Fidelity & Casualty Co. v. Williams, 
(Tex.Civ.App.) 34 S.W.(2d) 396; West 
Texas Utilities Co. v. Renner, (Tex. 
Civ.App.) 32 S.W.(2d) 264 [mod on 
other grounds (Commn.App.) 53 S.W. 
(2a) 451]; Speed v. Gilliland, (Tex. 
Civ.App.) 31 S.W.(2d) 519; National 
Life & Accident Ins. Co. v. Collier, 
(Tex.Civ.App.) 31 S.W.(2d) 465; For- 
reston Gin Co. v. Waxahachie Nat. 
Bank, (Tex.Civ.App.) 31 S.W.(2d) 355 
{rev on other grounds (Commn.App.) 
46 S.W.(2d) 666]; Williams v. Dan- 
iel, (Tex.Civ.App.) 80 S.W.(2d) 711; 
Texas & P. Ry. Co. v. Boyle, (Tex. 
Civ.App.) 29 S.W.(2d) 927; Gulf, C. 
& S. F. Ry. Co. v. Lipshitz, (Tex.Civ. 
App.) 29 S.W.(2d) 905; Chaison v. 
Stark, (Tex.Civ.App.) 29 S.W.(2d) 
500 [rev on other grounds (Commun. 
App.) 50 S.W.(2d) 776]; Richards v. 
Calley, (Civ.App.) 28 S.W.(2d) 1095 
[conforming to answer to certified 
questions 23 S.W.(2d) 684, 119 Tex. 


less submission thereof has been requested by the 
party complaining of the judgment, and that on 
appeal an issue not submitted and not requested 
by a party shall be deemed as fund by the court 
in such manner as to support the judgment if there 
be evidence to sustain such a finding,’® all the is- 
sues in the ease should be covered,‘® but an issue 
not submitted and for the submission of which no 
request is made must ordinarily be deemed to have 
been waived,*? where two or more distinct grounds 


104 (op mod on reh 25 S.W.(2d) 329, 
119 Tex. 104)]; Northern Texas Trac- 
tion Co. v. Thetford, (Tex.Civ.App.) 
28 S.W.(2d) 906 [mod on_ other 
grounds (Commn.App.) 44 S.W.(2d) 
902]; Roberts v. Roberts, (Tex.Civ. 
App.) 27 S.W.(2d) 880; Texas Power 
& Light Co. v. Hill, (Tex.Civ.App.) 27 
S.W.(2d) 842; MecGinness v. Cruse- 
Oille Motor Co., (Tex.Civ.App.) 26 S. 
W.(2d) 1095; City of Wichita Falls 
v. Whitney, (Tex.Civ.App.) 26 S.W. 
(2d) 327; Wilson v. Hagins, (Tex.Civ. 
App.) 25 S.W.(2d) 916 [aff (Commn. 
App.) 50 S.W.(2d) 797]; Barbee v. 
Cubley, (Tex.Civ.App.) 25 S.W.(2d) 
689; Ocean Accident & Guarantee 
Corporation v. McCall, (Tex.Civ.App.) 
25 S.W.(2d) 653 [rev on other grounds 
(Commn.App.) 45 S.W.(2d) 178 (mod 
on other grounds (Commn.App.) 46 S. 
W.(2d) 290)]; Robert Oil Corporation 
wv. Garrett, (Tex.Civ. App. )U.22 Sane 
(2d) 508 [aff (Commn.App.) 37 S.W. 
(2d) 135]; First Methodist Episco- 
pal Church of Dallas v. Thompson, 
(Tex.Civ.App.) 22 S.W.(2d) 346 [aff 
(Commn.App.) 41 S.W.(2d) 33 (set- 
ting aside op (Commn.App.) 38 S.W. 
(2d) 561)]; Connecticut General 
Life Ins. Co. v. Horner, (Tex.Civ. 
App.) 21 S.W.(2d) 45; Hilliard v. Mur- 
dock, (Tex.Civ.App.) 20 S.W.(2d) 
10703 Bellamy) v. .Haagy (TexCiv- 
App.) 20 S.W.(2d) 847; Berryman v. 
Flake, (Tex.Civ.App.) 20 S.W.(2d) 
808; Philip A. Ryan Lumber Co. v. 
Conn, (Tex.Civ.App.) 20 S.W.(2d) 388; 
Texas & PB. Ry. Co: va Cato; @Tex.Cive 
App.) 19 S.W.(2d) 858 [rev on other 
grounds (Commn.App.) 39 S.W.(2d) 
843]; DaHas- Coffin Co. vy. Yeager, 
(Tex.Civ. App.) 19 S.W.(2d) 156; 
Howell v. Bartlett, (Tex.Civ.App.) 19 
S.W.(2d) 104; Williamson y. Pye, 
(Tex.Civ.App.) 18 S.W.(2d) 707; Ste- 
vens v. Wilson, (Tex.Civ.App.) 18 S. 
W.(2d) 692; -White Point Oil & Gas 
Co. v. Dunn, (Tex.Civ.App.) 18 S.W. 
(2d) 267; Kahn v. Bauch Leather Co., 
(Tex.Civ.App.) 17 S.W.(2d) 187; Geo. 
L. Simpson & Co. v. City of Lubbock, 
(Tex.Civ.App.) 17 S.W.(2d) 168; Smith 
v. Jagegers,. (Tex.Civ.App.) S.W. 
(2d) 969; Texas Electric Ry. v. Za- 
ludek, (Tex.Civ.App.) 15 S.W.(2d) 
1079; Atlas Torpedo Co. v. U. S. Tor- 
pedo Co., (Tex.Civ.App.) 15 S.W.(2d) 
150; Anchor v. Anchor, (Tex.Civ. App.) 
15 S.W.(2d) 77; Maryland Casualty 
Co. v. Marshall, (Tex.Civ.App.) 14 S. 
W.(2d) 337; Girard Fire & Marine 
Ins. Co. v. Mallard, (Tex.Civ.App.) 13 
S.W.(2d) 895; Ciseo Building & Loan 
Ass’n v. Mason, (Tex.Civ.App.) 12 S. 
W.(2d) 1106; Herron v. Hughes, (Tex. 
Civ.App.) 11 S.W.(2d) 567; Carwile 
v. Roberts, (Tex.Civ.App.) 11° Siws 
(2d) 549; Jones v. Baldwin, (Tex.Civ. 
App.) 10 S.W.(2d) 388 [aff (Commn. 
App.) 23 S.W.(2d) 308]; Maryland 
Casualty Co. v. Long, (Tex.Civ.App.) 
9 S.W.(2d) 458; Travelers’ Ins. Co. 
v. Washington, (Tex.Civ.App.) 5 S.W. 
(2d) 783; Alexander vy. Good Marble 
& Tile Co., (Tex.Civ.App.) 4 S.W.(2d) 
636; Walling v. Rose, (Tex.Civ.App.) 
2 S.W.(2d) 352; White v. National- 
Ben Franklin Ins. Co., (Tex.Civ. App.) 


ed 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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of liability or defense are pleaded,’® and no finding 
may be made, or judgment rendered, by the court 
on an independent ground of recovery or defense 
which is not submitted and for the submission of 
which the parties have made no request,’?® except 
where the issue is uncontroverted, 
a failure to request its submission does not consti- 
tute a waiver thereof,’® and except that failure 
to request the submission of an issue does not 
waive it where an exception to the plea by which it 


was raised has been sustained.®! 
and should, however, 


issues have not been submitted to 


1 S.W.(2d) 1117; Saunders v. Guinn, 


(Tex.Civ.App.) 1 S.W.(2d) 363; Hum- 
ble Oil & Refining Co. vy. Kishi, (Tex. 
Civ.App.) 299 S.W. 687; Ratcliffe v. 


Ormsby, (Tex.Civ.App.) 298 S.W. 930; 
Tucker v. Smellage, (Tex.Civ.App.) 
297 S.W. 875; Citizens’ Nat. Bank of 
Brownwood v. Texas Compress Co., 
(Tex.Civ.App.) 294 S.W. 331; Palmer 
v. Guaranty State Bank of Alto, (Tex. 
Civ.App.) 292 S.W. 953; Miller v. Mil- 
ler, (Tex.Civ.App.) 292 S.W. 917; 
General Acc. Fire & Life Assur. Cor- 
poration yv. Butler’s Ice Cream Fac- 
tory, (Tex.Civ.App.) 291 S.W. 674 [aff 
(Commn.App.) 5 S.W.(2d) 976]; Moore 
v. Orgain, (Tex.Civ.App.) 291 S.W. 
583; Western Union Telegraph Co. v. 
Brown, (Tex.Civ.App.) 285 S.W. 866; 
Adams Nat. Bank v. Stone, (Tex.Civ. 
App.) 284 S.W. 989; Dalton Adding 
Machine Sales Co. v. Wicks &°Co., 
(Tex.Civ.App.) 283 S.W. 642; South- 
ern Surety Co. v. Adams, (Tex.Civ. 
App.) 278 S.W. 943; McLemore v. 
Compton, (Tex.Civ.App.) 275 S.W. 487; 
Fidelity & Casualty Co. of New York 
v. Harrison, (Tex.Civ.App.) 274 S.W. 
1002; Newberry v. Johnson, (Tex.Civ. 
App.) 274 S.W. 667; Upham Gas Co. 
of Texas v. Agnew, (Tex.Civ.App.) 
270 S.W. 1081; St. Louis, B. & M. Ry. 
Co. v. Price, (Tex.Civ.App.) 269 S.W. 
422 [aff (Civ.App.) 244 S.W. 642]; 
Lively v. Ketner, (Tex.Civ.App.) 268 
S.W. 765; Archibald v. Bruck, (Tex. 
Civ.App.) 264 S.W. 500; Stolle v. 
Kanetzky, (TexCiv.App.) 259 S.W. 
657; Sewell v. Lake Charles Planing 
Mill Co., (Tex.Civ.App.) 253 S.W. 892; 
Texarkana & F. S. Ry. Co. v. Brass, 
(Tex: Civ. App.) = 245—. S.W..)-457~ aft 
(Commn.App.) 260 S.W. 828]; Davis 
v. McMillan, (Tex.Civ.App.) 241 S.W. 
723; Trahan v. Smith, (Tex.Civ.App.) 
239 S.W. 345; Texas Drug Co. v. Cad- 
well, (Tex.Civ.App.) 237 S.W. 968; 
Fresnos Land & Irrigation Co. v. Box, 
(Tex.Civ.App.) 233 S.W. 369; Stephens 
v. Kansas City Life Ins. Co., (Tex. 
Civ.App.) 233 S.W. 352; Denby Motor 
Truck Co. v. Mears, (Tex.Civ.App.) 
229 S.W. 994; Elmendorf v. City of 
San Antonio, (Tex.Civ.App.) 223 S.W. 
631 [rev on other grounds (Commn., 
App.) 242 S.W. 185]; Bobbitt v. Bob- 
bitts) (Lex:Civ.App.) — 223° S2W.''4785 
Douglass vy. Wallace, (Tex.Civ.App.) 
211 S.W. 530; Davis v. White, (Tex. 
Civ.App.) 207 S.W. 679 [aff (Commn. 
App.) 228 S.W. 154]; Southwestern 
Portland Cement Co. v. Challen, (Tex. 
Civ.App.) 200 S.W. 213; Security Ins. 
Co. v. Kelly, (Tex.Civ.App.) 196 S.W. 
874; Kansas City, M. & O. Ry. Co. of 
Texas v. Finke, (Tex.Civ.App.) 190 S. 
W. 1148 [cert den 38 S.Ct. 18, 245 U. 
S. 656, 62 L.Ed. 5384]; Ochoa v. Ed- 
wards, (Tex.Civ.App.) 189 S.W. 1022; 
Wedgworth vy. Smith, (Tex.Civ. App.) 
178 S.W. 641 [aff (Commn. App:) 213 
S.W. 254]; Texas & P. Ry. Co. v. Ed- 
dleman, (Tex.Civ.App.) 175 S.W. 775; 
Pratt v. Slade, 126 S.W. 648, 59 Tex. 
Civ.App. 530; Johnston v. Fraser, 
(Tex.Civ. App.) 92 S.W. 49; Connor v. 


make findings on incidental 
or supplemental issues not extending to an inde- 
pendent ground of recovery or defense, where such 
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in which ease 
not waived.®® 


The court may, 


the jury and no |! special issue.** 


S. Blaisdell, 
60 S.W. 890. 


[a] Every ground of recovery not 
requested to be submitted and not 
submitted is waived. Wichita Falls 
& S? R. Co. v. Burton, (Tex.Civ.App.) 
385 S.W.(2d) 476. 


78. Dalton Adding Machine Sales 
Co. v. Wicks & Co., (Tex.Civ.App.) 
283 S.W. 642. And see cases supra 
note 77. 


79. Dallas Hotel Co. v. Davison, 
(Tex.Commn.App.) 23 S.W.(2d) 708 
[rev (Civ.App.) 12 S.W.(2d) 633]; 
McCoy v. Long, (Tex.Commn.App.) 
15 S.W.(2d) 234 [aff (Civ.App.) 294 
S.W. 633, and reh den (Commn.App.) 
17 S.W.(2da) 783]; Norwich Union Ins. 
Co. v. Chancellor; (Tex.Commn.App.) 
5 S.W.(2d) 494 [rev (Civ.App.) 2 S. 
W.(2d) 495, and reh den (Commun. 
App.) 7 S.W.(2d) 71]; Texas & N. O. 
R. Co. v. Kveton, (Tex.Civ.App.) 48 
S.W.(2d) 523; Forreston Gin Co. v. 
Waxahachie Nat. Bank, (Tex.Civ. 
App.) 31 S.W.(2d) 355 [rev on other 
grounds (Commn.App.) 46 S.W.(2d) 
666]; Johnson v. Taylor, (Tex.Civ. 
App.) 9 S.W.(2d) 468; Montrief & 
Montrief v. Fort Worth Gas Co., 
(Tex.Commn.App.) 4 S.W.(2d). 964 
[den reh (Civ.App.) 2 S.W.(2da) 276]; 
Hart v. Martin, (Tex.Civ.App.) 299 
S.W. 520; Citizens’ Nat. Bank .of 
Brownwood v. Texas Compress Co., 
(Tex.Civ.App.) 294 S.W. 331; Austin 
Gaslight Co. v. gy Ses ean: (Tex. Civ. 
App.) 262 S.W. 136 


80. McCarty v. Pugh, (Tex.Commn. 
App.) 265 S.W. 126 [aff (Civ.App.) 
253 S.W. 690]; Levin v. Internation- 
al-Great Northern R. Co., (Tex.Civ. 
App.) 45 S.W.(2d) 485; Emergency Cli- 
nic and Hospital v. Continental Inv. 
Co., (Tex.Civ.App.) 41 S.W.(2d) 640; 
Reiter-Foster Oil Corporation — v. 
Bradley, (Tex.Civ.App.) 41 S.W.(2d) 
298; Perkins v. Nail, (Tex.Civ.App.) 
Sha OVO) meals MONA SODyayn mista ke 
(Tex.Civ.App.) 29 S.W.(2d) 500 [rev 
on other grounds (Commn.App.) 50 S. 
W.(2da) 776]; Texas Employers’ Ins. 
Ass’n v. Russell, (Tex.Civ.App.) 16 
S.W.(2d) 321; Ingle v. Nicola, (Tex. 
Civ.App.) 15 S.W.(2d) 129. 


[a] Issue conclusively established 
as a matter of law is not waived by a 
failure to request its submission to 
the jury. Chaison v. Stark, (Tex.Civ. 
App.) 29 S.W.(2d) 500 [rev on other 
grounds (Commn.App.) 50 S.W.(2d) 
776]; Ingle v. Nicola, (Tex.Civ.App.) 
15 S.W.(2d) 129. 


Propriety of submitting issue as to 
uncontroverted facts see supra § 932. 


81. Graham’s Estate v. Stewart, 
(Tex.Civ.App.) 15 S.W.(2d) 72. 


82. Federal Surety Co. v. Smith, 
(Tex.Commn.App.) 41 S.W.(2d) 210 
[rev (Civ.App.) 25 S.W.(2d) 994]; 
Security Union Ins. Co. v. Guthrie, 
(Tex.Civ.App.) 41 S.W.(2d) 315; Tex- 
as Indemnity Ins. Co. v. Holloway, 


Jr, Co; (€Tex.Civ. App.) 
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request has been made for their submission,®? pro- 
vided the issues have not been abandoned by agree- 
ment of the parties;** but a submission or request 
for the submission of an issue to the jury precludes 
a finding thereon by the judge,*+ and an issue sub- 
mitted only in part, or defectively submitted, 
It is not incumbent upon either par- 
ty to request the submission of special issues upon 
which his adversary’s right of recovery or defense 
depends,**® and an objection by a party to an issue 
as submitted by the court for the other party is 
sufficient, and deprives the court of authority to 
find either expressly or by implication upon the is- 
sue, without a tender by the objecting party of a 


is 


A request is sufficient where it is 


(Tex.Civ.App.) 30 S.W.(2d) 921 [aff 
(Commn.App.) 40 S.W. (2d) esl 
Luckel v. De Vor, (Tex.Civ.App.) 17 
S.W.(2d) 1097; Gaither v. Gaither, 
(Tex.Civ.App.) 14 S.W.(2d) 286 [mod 
on other grounds (Commn.App.) 25 S. 
W.(2d) 299]; Atlas Brick Co. v. North, 
(Tex.Civ.App.) 2 S.W.(2d) 980; Fer- 
Lewis, (Tex.Civ.App.) 290 
Weatherford, M. W. & 
N. W. Ry. Co. v. King, (Tex.Civ. App.) 
280 S.W. 235; Wichita Falls Electric 
Co. v. Huey, (Tex.Civ.App.) 246 S.W. 
692; Butler v. Tyer, (Tex.Civ.App.) 
244 S.W. 1059; Prescott-Phenix Oil 
& Gas Co. v. Gilliland Oil Co., (Tex. 
Civ.App.) 2241 SW. 075 sy ew alikeras ve 
IrDyine (nex. ClvcA DD.) ai. cum onv anon 
[rev on other grounds (Commn.App.) 
238 S.W. 884]; Hines v. Parry, (Tex. 
Civ.App.) 227 S.W. 339 [rev on other 
grounds (Commn.App.) 238 S.W. 886]; 
Brod v. Luce, (Tex.Civ.App.) 225 S.W. 
553; Friemel v. Coker, (Tex.Civ.App.) 
218 S.W. 1105; Funderburgh v. Skin- 
ner, */(Tex:Civ-App:) 209" USSwee 4525 
Steger v. Barrett, 124 S.W. 174, 58 
Tex.Civ.App. 331. 


[a] Jury’s findings to be accepted 
as true.—The court, in finding on is- 
sues not submitted to the jury, is 
obliged to accept as true the findings 
of the jury on the issues which were 
submitted to them, but the court may 
disregard findings on immaterial or 
penconle olling issues. Atlas Brick 


Coy Va cNorth. (Lex) CivcA‘pp.) s2esevs 
(2d) 980. 
83. Dalton Adding Mach. Sales Co. 


v. Valley Motor Co., 
299 S.W. 928. 


84. Garcia v. Zamora, (Tex.Commn. 
App.) 13 S.W.(2d) 78 [rev (Civ.App.) 
2 S.W.(2d) 907]; Hawkeye Securities 
Ins. Co. v. Cashion, (Tex.Commn. 
App.) 299 S.W. 895 [rev (Civ. App.) 
293 S.W. 664]; Blumrosen v. Burke, 
(Tex.Civi App.) 296 S.W. 987; South- 
ern Surety Co. v. Adams, (Civ. App.) 
278 S.W. 943 [aff 34 S.W.(2a) 789, 119 
Tex. 489]; Gulf, C. & S. F. Ry. Co. v. 
Davis, (Tex.Civ.App.) 225 S/W. 773. 


85. North v. Atlas Brick Co., (Tex. 
Commn.App.) 13 S.W.(2d) 59 [rev 
(Civ.App.) 2.S.W.(2d) 980, and motion 
Foy, part (Commn.App.) 16 S.W.(2d) 


(Tex.Civ. App.) 


86. 
v. Spencer, 


American Mortg. Corporation 
(Tex.Civ.App.) 45 S.W. 
(2a) 301; Fort Worth & D. C. Ry. 
Co. v. Greathouse, (Tex.Civ.App.) 41 
S.W.(2d) 418; Alexander v. Good Mar- 
ble & Tile Co., (Tex.Civ.App.) 4 S.W. 
(2d) 636; Walling v. Rose, (Tex.Civ. 
App.) 2 S.W.(2d) 352; Citizens’ Nat. 
Bank of Brownwood y. Texas Com- 
press Co., (Tex.Civ.App.) 294 S.w. 
331; Christian v. Dunavent, (Tex. 
Civ.App.) 232 S.W. 875. 


87. El Paso Electric Co. v. Collins, 
(Tex.Commn.App.) 23 S.W.(2d) 295 
[rev (Civ.App.) 10 S.W.(2d) 397, and 
reh den (Commn.App.) 25 S.W. (2a) 
807]; Dallas Ry. & Terminal Co. v. 
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in writing and in such form 


der of a prepared special issue; 


of that issue to the jury.®! 


Boland, (Tex.Civ.App.) 53 S.W.(2d) 
158; American Morte. Corporation v. 
Spencer, (Tex.Civ.App.) 45 S.W.(2d) 
301; Austin Gaslight Co. v. Anderson, 
(Tex.Civ.App.) 262 S.W. 136. 

88. Foster v. Atlir, (Tex.Commn. 
App.) 215 S.W. 955 [rev (Civ.App.) 
181 S.W. 520]; Austin Gaslight Co. v. 
Anderson, (Tex.Civ.App.) 262 S.W. 
136. Compare Texas Machinery & 
Supply Co. v. Ayers Ice Cream Co., 
(Tex.Civ.App.) 150 S.W. 750 (holding 
that, under an earlier statute permit- 
ting the submission of causes on spe- 
cial issues only where the parties re- 
quested it, a request in writing by 
both parties that certain special is- 
sues be submitted is a sufficient re- 
quest to authorize the court to sub- 
mit the whole cause on special is- 
sues). 


gs9. Liddell Vv. Gordon, (Tex. 
Commn.App.) 254 S.W. 1098 [rev (Civ. 
App.) 241 S.W. 750]; Morrison v. 
Antwine, (Tex.Civ.App.) 51 S.W.(2d) 
820; Quanah, A. & P. Ry. Co. v. Hog- 
land, (Tex.Civ APP.) 297 761; 
Galveston, H. & S. Crow- 
ley, (Tex. Civ. PES 214 Sw. a7. 
Compare Funderburgh v. Skinner, 
(Tex.Civ.App.) 209 S.W. 452 (holding 
a particular objection not equivalent 
to a request that the issue be sub- 
mitted to the jury); Foster v. Atlir, 
(Tex.Civ.App.) 181 S.W. 520 [rev on 
other grounds (Commn.App.) 215 S. 

955] (holding that a request 
should be clear and specific, and not 
confused with an objection to the 
charge). But see City of Austin v. 
Bush, (Tex.Civ.App.) 260 S.W. 300 
(holding that the party objecting to 
a charge given or issues submitted by 
the court should frame and submit 
with his objection a special issue 
which embodies the issue omitted); 
St. Louis, B. & M. Ry. Co. v. McLean, 
(Tex.Civ.App.) 241 S.W. 1072 [rev on 
other grounds (Commn.App.) 253 S. 
W. 248]; Western Union Tel. Co. v. 
Goodson, (Tex.Civ.App.) 217 S.W. 183 
(both holding that if the court charg- 
es on or submits an issue which is 
not correct or full enough, the party 
complaining thereof should frame a 
special issue that is correct). 


90. Morrison v. Antwine, (Tex.Civ. 
App.) 51 S.W.(2d) 820; Gordon Jones 
Const. Co. v. Lopez, (Tex.Civ.App.) 
172 S.W. 987. 


91. St. Louis Southwestern Ry. Co. 
of Texas v. Preston, (Tex.Commn. 
App.) 228 S.W. 928 [aff (Civ.App.) 194 
S.W. 1128]. 


92. Gulf, C.&S. F. Ry. Co. v. Bred- 
thauer, (Tex.Civ.App.) 293 S.W. 311; 
Yellow Cab Co. v. Waldie, (Tex.Civ. 
App.) 289 S.W. 125; White v. Avant, 


as to advise the court 
that the applicant party desires to have the jury, 
rather than the judge, decide the issue incorporated 
in the request,8® and it has been held sufficient to 
make an objection to the charge or issues submitted 
by the court, specifically pointing out a failure to 
submit a particular issue,‘® or to request the court 
to prepare and submit a proper issue,®° without ac- 
eompanying such objection or request with the ten- 
but it has been 
held that a request for a charge on a particular is- 
sue is not equivalent to a request for the submission 
Even though a special 
issue as requested to be submitted is defective or in- 
eorrect, if it is sufficient to eall the ecourt’s atten- 
tion to an issue in the ease the duty devolves upon 
the court to make a eorrect submission of such is- 
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terrogatories.°? 


sonable rulet 


(Tex.Civ.App. % 282 .S.We 92k okort 
Worth & D. C. Ry. Co. v. Amason, 
(Tex.Civ.App.) 260 S.W. 204- [aff 
(Commn.App.) 276 S.W. 162]; City of 


Austin v. Bush, (Tex.Civ.App.) 260 S. 
W. 300; Davis v. Morris, (Tex.Civ. 
App.) 257 S.W. 328 [judgment cor- 
rected on other grounds on motion to 


recall mandate (Civ.App.) 259 S.W. 
592, and rev on other’ grounds 
(Commn.App.) 272 S.W. 1103]; Oscar 


v. Sackville, (Tex.Civ.App.) 253 S.W. 
651; Barnett v. Perrine, (Tex.Civ. 
App.) 250 S.W. 1111; Snodgrass v. 
Fort Worth & D. C. Ry. Co., (Tex.Civ. 
App.) 250 S.W. 766; Fort Worth & D. 
C. Ry. Co. v. Amason, (Tex.Civ.App.) 
249 S.W. 1090; Christian v. Dunavent, 
(Tex.Civ.App.) 232 S.W. 875; West 
Lumber Co. v. Hunt, (Tex.Civ.App.) 
219 S.W. 1106; Western Union Tel. 
Co. v. Goodson, (Tex.Civ.App.) 217 -S. 
W. 183; Brady v. McCuistion, (Tex. 
eae App. ) 210 SW. 815. See St. Louis, 
Sv EB. & TT. Ry. Co. v. Allen, (Tex.Giv. 
App.) 296 S.W. 950 (recognizing the 
rule, but holding the request insuffi- 
cient to call the court's attention to 
the necessity of submitting a special 
issue). 


“The correctness or incorrectness 
of the proposition stated in the spe- 
Ginles: issue requested is imma- 
terial where the error is predicated 
upon the failure of the court to sub- 
mit an omitted issue raised by the 
pleadings and the evidence, if such 
requested . - issue is sufficient 
to notify the trial judge that the par- 
ty requesting it desires the jury’s and 
not the judge's finding on the omitted 
issue.” City of Austin v. Bush, (Tex. 
Civ.App.) 260 S.W. 300, 306. 


93. Beverly v. Siegel, (Tex.Civ. 
App.) 51 S.W.(2d) 7438; St. Louis, S. 
RutG Lo Ry.2 Co, voraliens ches Give 
App.) 296 S.W. 950. 

94 Kansas City, M. & O. Ry. Co. v. 


Perry, (Tex.Civ.App.) 296 S.W. 683 
[rev on other grounds (Commn.App.) 
6 S.W.(2d) 111]. 


95. Freeman v. Galveston, H. & S 
A. Ry. Co., (Tex.Commn.App.) 285 S. 
W. 607 [rev (Civ.App.) 273 S.W. 9 
reh den (Commn.App.) 287 S.W. 9 
Beverly v. Siegel, (Tex.Civ.App.) 
SW. (2d) 7435 St, Louis) S. Po & PT; 
Ry. Co. v. Allen, (Tex.Civ. App.) 
S.W. 950; Childress v. Pyron, (Tex. 
Civ.App.) 285 S.W. 1100; Denton Mill- 
ing Co. v. Blewett, (Civ.App.) 254 S. 
W. 236 [error den 278 S.W. 1114, 114 
Tex. 582]; Ft. Worth & D. C. Ry. Co. 
Mame a (Tex.Civ.App.) 205 S.W. 
oie, 


Requests not conforming to issues 
of case see infra § 942. 


96. Estes v. Davis, (Tex.Civ.App.) 


at 


[§§ 934-935 


sue;°? but in general the court is under no obliga- 
tion to reform or modify an erroneous or defective 
requested issue,®* at least where the issues have 
already been adequately presented to the jury,®* and 
such a request may ordinarily be refused,®* although 
the fact that an issue as requested imposes an ex- 
cessive burden on the requesting party is no ground 
for refusing it.°° 

[§ 935] b. Time for Presenting Requests and In- 


Except as fixed or restricted by 


statute,®S the time for filing requests for special 
findings is largely in the discretion of the trial 
court,?® which may prescribe and enforce a rea- 
or order? with respect thereto, and 
may modify or waive such rule or order in its dis- 
eretion, provided such diseretion is not abused to 
the palpable injury of a party;? but a request should 


28 S.W.(2d) 565 [aff (Commn.App.) 
44 S.W.(2d) 952]. 


97. Time for submission of: 


Interrogatories or issues to jury see 
infra § 946. 


Proposed interrogatories or issues to 
opposing counsel see infra § 936. 


98. See statutory provisions; and 
case infra this note. 


[a] Before introduction of testi- 
mony in behalf of applicant.—Under 
a statute providing that the court in 
its discretion may, and when either 
party before the introduction of any 
testimony in his behalf so requests 
the court shall, direct the jury to find 
a special verdict, a request made by 
defendant before the introduction of 
any testimony in his behalf, but after 
the making of an admission for the 
purpose of narrowing the issues, is in 
time to require the court to submit 
a special verdict, such admission not 
amounting to the introduction of evi- 
dence. Klas v. Kuehl, 150 N.W. 978, 
159 Wis. 561. 


99. Fujise v. Los Angeles Ry. Co., 
107 P. 317, 12 Cal.App. 207; Kopelke 
Vv. Kopelke, 13 N.E. 695, 112 Ind. 435; 
Peninsular Land Transp., etc., Co. v. 
She Pi Ins. Co., 14°S.E. 237, 35 We. 

a : 


1. Webb v. Boulanger, 229 P. 754, 
116 Kan. 711; Lehnen vy. EK. J. Hines 
& Co., 127 P. 612, 88 Kan. 58, 42 LRA’ 
N.S. 830; Fishell v. Fishell, 172 N.W. 
432, 206 Mich. 308. See Fujise v. Los* 
Angeles’ Ry. Co... 10%, Pl 317, 12 6a 
App. 207 (holding that rules should 
be framed and applied in the further- 
ance of justice, and not strictly ad- 
hered to where such adherence would 
work the opposite result). 


{a] Rule as to time for requesting 
instructions inapplicable.—There is 
not such analogy between requests 
for instructions and requests for 
special interrogatories that a rule fix- 
ing the time for the former is applica- 
ble to the latter. Fujise v. Los An- 
eu Ry. Co, 107 Bs 31%, 12)Cal Apps 


2. McConkey v. McConkey, (Tex. 
Civ.App.) 187 S.W. 1100 (allowing an 
hour and a half). 

3. Janunas v. Metropolitan Life 
Ins. Co., 214 N.W. 117, 239 Mich. 150. 


[a] Rule does not take away 
court’s discretion to permit or grant 
ae submission of an issue or inter- 

ogatory at a later time than that pre- 
A ibed by the rule, and error, if any, 
must be founded upon an abuse of 
such discretion with palpable injury 
to the party complaining. Janunas vy. 
Metropolitan Life Ins. Co., 214 N.W. 
117, 239 Mich. 150. 


——_. ——lOO 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 935-937] 


not be submitted at such a state of the trial as 
to work surprise or be manifestly unfair to the 
other side.4 A request may be presented before 
the issues are closed,®> and before argument be- 
gun,® even after arguments on requested instruc- 
tions,’ or before the general charge to the jury has 
been begun.§ It need not be received after argu- 
ment has been commenced® or closed,?° after the 
court has intimated the character of the instrue- 
tions it will give,?! or after the general charge has 
been prepared,!? begun,'? or given; and it is 
within the discretion of the court whether it will 
entertain a request for additional findings after the 
jury has brought in findings on questions originally 
submitted to it.t® It is too late to submit requests 
for special findings after general verdict,'® after ver- 
dict directed,!* or after the discharge of the jury.1§ 
Requests for special findings are premature if made 
before any evidence has been introduced in the 
cause.t® Exception to the court’s refusal to sub- 
mit special interrogatories must show when the in- 
terrogatories were presented to the court.?° 


- Allowing time to prepare requests. The court 
should allow counsel a reasonable time in which 


129 Iowa 77. 

10. 
Tll.App. 49; 
Tne 27.35 
Appel, 


4 Peninsular Land Transp., etc., 
Co. v. Franklin Ins. Co., 14 S.E. 237, 
35 W.Va. 666. 

5. Sherman v. Hogland, 73 Ind. 
472. 

6. Plyler v. Pacific Portland Ce- 
ment Co., 92-P: 56,:152 Cal. 125;. Ko- 
pelke v. Kopelke, 13 N.E. 695, 112 Ind. 
435; Topeka v. Boutwell, 35 P. 819, 
53 Kan. 20, 27 L.R.A. 593. 

7. Lowman v. Sheets, 24 N.E. 351, 
124 Ind. 416, 7 L.R.A. 784; Sandford 
Tool, ete., Co. v. Mullen, 27 N.E. 448, 
1 Ind.App. 204. 

8. Carter. v. Haynes,  (Tex.Civ. 
App.) 269 S.W. 216; Foster v. Atlir, 
(Tex.Civ.App:) 181 S.W. 520 [rev on 
other grounds (Commn.App.) 215 S. 
W. 955). 

9. Ill—McMahon y. Sankey, 24 N. 
Beldet.dos UL 636Latt 25 11 App. 


: i 11. App. 
aaads Prout v. Martin, 160 I pp L.R.A.N.S. 830. 


11. 


12. 
13. 


14. 
158 Ill.App. 49 


‘Ind,App. 685. 
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Masters v. Wagenseller, 
Malady v. McEnary, 
Baltimore Traction Co. v. 
80 Md. 603. 
‘Shreffler v. Fuller, 208 Ill.App. 630. 
| Ohio, etc., R. Co. v. Wrape, 30 
N.E. 428, 4 Ind.App. 100; 

Vapomich, 1 Call iC Vian) bo8: 

. Fred Mercer Dry Goods Co. v. 
Fikes, (Tex.Civ.App.) 191 S.W. 1178. 
Neeley .v. Stratton, 151 
1045, 185 Mich, 409. 


Tll.—Masters v. 


31 A. 964, 


Ind.—Ohio Farmers’ 
Dobbs, 126 N.H. 869, 129 N.B. 484, 74 


Kan.—Webb v. Boulanger, 
754, 116 Kan. 711; 
Hines & Co., 127 P. 612, 88 Kan. 58, 42 
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to prepare interrogatories or issues which he desires 
to have submitted,?1 the length of such time ordi- 
narily being within the court’s discretion.?? 


[§ 936] c. Submission of Interrogatories or Issues 
to Counsel, Where so provided by statute,?* special 
interrogatories or issues desired by a party to be 
submitted to the jury must first be submitted to 
counsel for the adverse party,?* before arguments 
are begun, under some statutory provisions,”> or 
under others within a reasonable time after the 
court’s charge is given to counsel for examination,” ® 
and if not so submitted may properly be refused by 
the court;?* but in the absence of statute requir- 
ing it such submission to opposing ‘counsel is not 
necessary,”° although it has been said to be the 
better practice, in order that opportunity may be 
given to examine the interrogatories or issues and 
make any proper objection thereto.2® According to 
some authorities, the court is not bound to submit 
to counsel or the parties special interrogatories pro- 
posed to be given on its own motion, where such sub- 
mission is not required by statute;?° but there is 
also authority to the contrary.*? 


[§ 937] d. Questions Already Submitted. As a 


110 Ill.App. 154]; Bryan v. Lamson, 
158 | 88 IllApp. 261;, Sarchfield v. Hayes, 
39 | (lowa) 112 N.W. 1100; Humbert vy. 
Larson, 56 N.W. 454, 89 Iowa 258; 
Crosby v. Hungerford, 12 N.W. 582, 59 
Iowa 712. See Harp v. Parr, 48 N.E. 
113, .168 Ill. 459 (recognizing ‘the 
rule). 
25a bittsbune, .C., yOcn Gost, le wes 
Co... vi Smith, 69) NcE. 873, 2107 Ml 486 
[rev 110 Ill. App. 154]; Crosby v. Hun- 
gerford, 12 N.W. 582, 59 Iowa 712. 


See 


McWilliams 


N.W. Time for ‘presenting request to 
‘ court see supra § 935. 
Wagenseller, 26. Laurel Oil Co. v. Stockton, 
(Tex.Civ.App.) 281 S.W. 1106. 
Ins. Co. v. 27. Plyler v. Pacific Portland Ce- 


mien ty Co., 792 (Pats 6N 52 ‘Call e125) Mics 
Mahon v. Sankey, 24 N.E. 1027, 133 Tl. 
636 [aff 35 Ill.App. 341]; St. Louis, 
etc, R. Co. v. Hillis) 58 IMZApp: 110; 
Barnes v. Marcus, 65 N.W. 984, 96 
Iowa 675; Laurel Oil Co. v. Stockton, 


229° Ps 
Lehnen v. E. J. 


== 3 sville & T. H. Mich.—Neeley v. Stratton, 151 N.W. (Tex.Civ.App.) 281 S.W. 1106. See 
RCo, Se ero) Ind. 427: Wa. |1045, 185 Mich. 409. Eo vey mead, ras HL APD: 197. 
bash, St. L. & P. Ry. Co. v. Tretts, Tex.—Galveston, ete, R. Co. v. 173 NW Pog tae, 582 atkins, 
bbs, 52 WwW. 3 3 Ww. 4, owa (holding 

96 Ind. 450; Glasgow _v. Hobbs, Cody, 51 S.W. 329, 92 Tex. 632. that, under a statute requiring re- 
apt HA cal spin Me EDS le ae nee 15. Parr v. Young, 246 P. 181, 121 | quested interrogatories to be submit- 
Bikes Stone Co. v MontGo Count: Kan. 47, ted to opposing counsel before argu- 
Oolitic Stone Co., 39 N.E. 172, 11 Ind. 16. Conn.—Freedman v. New York, | ment commenced, it is not essential 


App. 423. 

Towa.—Harmon v. Loomis, 147 N.W. 
203, 166 Iowa 119; Hopper v. Moore, 
42 Iowa 563. 

Kan.—Hamilton v. Harrison, 268 P. 
119, 126 Kan. 188. 

Mich.—Holden v. Meehan, 214 N. 
W. 206, 239 Mich. 266; Fishell v. 
Fishell, 172 N.W. 432, 206 Mich. 308. 


Wis.-—U:; 8S. (Express: ;Co. . v. 
kins, 41 N.W. 957,.73 Wis. 471; 
hart v. Fessenich, 17 N.W. 302, 58 
Wis. 588; Pool v. Chicago, etc., R. Co., 
14 N.W. 46, 56 Wis. 227. 

[a] Although court has directed 
counsel to proceed with argument, a 
request for special interrogatories 
made before counsel commence to 
speak is not too late as made after 
argument has commenced. Harmon 
v. Loomis, 147 N.W. 203, 166 Iowa 
119. 

[b] Mere formal phrase addressed 
to court and jury is not beginning of 
argument so as to prevent a party 
from presenting interrogatories. Wil- 
son v. Wapello County, 105 N.W. 363, 


INGA BIS Govan bee "O.os, iilaeAc! 9 Odie SevConmn: 
601, 15 Ann.Cas. 464. 


Iowa.—Rogers v. Hanson, 35 Iowa 


Kan.—Saunders v. Atchison, T. & S. 
BR ya Co: 119 Pei bo 20 86) Kans 56, 
Nev.—Lambert v. McFarland, 7 
Nev. 159. 
fan Oe auneson v. Burleson, 28 Tex. 
17. Robbins v. Springfield, F. & M. 
Ins Gor. 29s NOY Silo 13y 179 “Eun 117 
[aff 44 N.E. 159, 149 N.Y. 477]. 


18; )Smyser v. Hair, 85 P2408, 73 
Kan. 773. 
19. Woodward v. Woodson, 6 Munf. 


(20 Va.) 227. 


20. American F. Ins. Co. v. Sisk, 
36 N.H. 659, 9 Ind.App. 305. 


21. Varn _v. Moeller, 
App.) 216 S.W. 234. 


22. Varn v. Moeller, supra. 
23. See statutory provisions. 


Qa Pittsburg, Cr C, i strslaok CO: 
v. Smith, 69 N.H. 873, 207 Ill. 486 [rev 


(Tex. Civ. 


A86 [rev 110 Ill.App. 154]. 


| that a 


that they be submitted to counsel be- 
fore submission to the court, and that 
where they are first submitted to the 
court and refused there is no occasion 
to submit them to the adverse attor- 
neys). 

28. Sherfey v. Evansville & T. H. 
Re Coy 238 NB 273, d2 Inds 427% 


29. Sherfey v. Evansville & T. H. 
KR. Go., supra: 


30. Miles v. Schrunk, 117 N.W. 971, 
139 Iowa 563; Briggs v. McEwen, 42 
N.W. 3038, 77 Iowa 3038; Clark y. Ralls, 
32 N.W. 327, 71 Iowa 189. 


31. Chicago City R. Co. v. Jordan, 
74 N.E. 452, 215 Ill. 390 [rev 116 Ill. 
App. 650]; Pittsburg, C., C. & St. L. 
ROiCowv.l Smith, 69 IN. Maisie w20@enlle 
See Frink 
v. Amstadt, 201 Ill.App. 419 (holding 
modification of a requested 
question, made by the court on its 
own motion, should be submitted to 
counsel, but that it is not error to 
omit so.to do where counsel has no- 
tice of the modification). But see 
Harp v. Parr, 48 N.H. 113, 168 Ill. 459 
(dictum, that interrogatories to be 
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general rule, the submission to the jury of a re- 
quested special interrogatory or issue may properly 
be refused by the court where the substance thereof, 


submitted to the jury by the court on 
its own motion need not first be sub- 
mitted to counsel). 


32. Cal.—Merrill v. Los Angeles 
Gas & Electric Co., 111 P. 534, 158 Cal. 
499, 31 L.R.A.N.S. 559, 139 Am.S.R. 
134; Linforth v. San Francisco Gas & 
Electric Co., 103 P. 320, 156 Cal. 58, 
19 Ann.Cas. 1230; Vallejo & N. R. Co. 
v. Home Savings Bank, 140 P. 974, 24 
Cal.App. 166; Irrgang v. Ott, 99 P. 
528, 9 Cal.App. 440. 


Ga.—Ruffin v. Paris, 
Harris v. Collins,-75 Ga. 


Ill.— Norton v. Volzke, ve N.E. 1085, 
158 Ill. 402, 49 Am.S.R. 167 [aff 54 
Ill. App. 5451; Lake Shore, etc., R. Co. 
v. Johnson, 26 N.H. 510, 135 Ill. 641. 


Ind.—Muncie & P. Traction Co. v. 
Hall, 89 IN... 484, 173 Ind. 95; Terry 
v. Shively, 93 Ind. 413; Scheible v. 
Slagle, 89 Ind. 323; Langsdale v. Bon- 
ton, 12 Ind. 467; Payne v. Vise, 135 
N.E. 585, 84 Ind. App. 1; Pennsylvania 
Gol -v. Réesor, 108 N.E. 983, 60 Ind. 
App. 636; Ft. Wayne Cooperage Co. 
v. Page, (App.) 82 N.E. 83; Jackson 
County v. Nichols, 40 N.E. 277, 12 Ind. 
App. 315, 54 Am.S.R. 528. 


Iowa.—Strand v, Grinnell Automo- 
‘bile Garage Co., 113 N.W. 488, 136 
Iowa 68; Hanousek v. Marshalltown, 
107 N.W. 603, 130 Iowa 550; Buch- 
holtz v. Radcliffe, 105 N.W. 336, 129 
Iowa 27; Wilson v. Onstott, 96 N.W. 
779, 121 Iowa 263; Powell v. Chittick, 
56 N.W. 652, 89 Iowa 513; Cawker 
City State Bank y. Jennings, 56 N.W. 
494, 89 Iowa 230. 


Kan.—Emery v. Riverside Drainage 
Dist., 294 P. 888, 132 Kan.98; Rock- 
wood v. Stubenhofer, 239 P. 993, 119 
Kan, 307; Burchett v. Proctor & Gam- 
ble Mfg. Co., 217 P. 284, 114 Kan. 138; 
Estes v. Edgar Zine Co., 156 P. 758, 
97 Kan. 774; Russell v. Gregg, 30 P. 
185, 49 Kan. 89; Warden v. Reser, 16 
P. 60, 38 Kan. 86; Dull v. Dumbauld, 
51 P. 936, 7 Kan.App. 376. 


Md.—Owners’ Realty Co. v. Bailey, 
LSS As cob, Loom 274 INN Mice 
Culloh & Co. v. Restivo, 136 A. 54, 152 
Mad. 60. 

N.M.—Green v. Brown, etc., Co., 72 
Pyi7, 11-N.M. 658. 


N.C.—Smith v. Ritch, 144 S.H. 537, 
196 N.C. 72, 59 A.L.R. 1084; Sugg v. 
St. Mary’s Oil Engine Co., 138 S.E. 
169, 193 N.C. 814; Taylor v. Everett, 
124 S.B. 316, 188 N.C. 247; Pierce v. 
Garlton, 4 Sth. 13, oLs4y Neer 75; 
A. J. Higgins Export & Lumber Co. 
v. Elizabeth City Shipyard Co., 107 S. 
BH. 449, 181 N.C. 442; Hall v. Geissell 
& Richardson, 103 S.E. 392, 179 N.C. 
657; Brewer v. Ring, 99 S.B. 358, 177 
N.C. 476; Sawyer v. Pasquotank Coun- 
ty, 93 S.E. 369, 174 N.C. 786; Ameri- 
can Potato Co. v. Jennette Bros. Co., 
93 S.B. 9795, 174 N.C. 2365. Aiken v. 
Atlantic Life Ins. Co., 92 S.BH. 184, 173 
N.C. 400; Harris v. Norfolk Southern 
ReCowrol Siloe LOe L73) IN- Cryo. Cam= 
olina-Tennessee Power Co. v. Hiawas- 
see River Power Co., 88 S.E. 349, 171 
N.C. 248; Town of Roper v. Leary, 
87 S.E. 945, 171 N.C. 35; Wadsworth 
Land Co. v. Charlotte Electric Co., 88 
S.B. 489, 170 N.C. 674; Davidson 
Hardware Co. v. Delker Bros. Buggy 
Co., 86 S.E. 958, 170 N.C. 298; Kerner 
v. Southern Ry. Co., 
N.C. 94; 
erts Bros. Co., 84 S.E. 706, 168 N.C. 
473; Hinton v. Hall, 82 S.E. 847, 166 
N.C. 477; Hendricks vy. Ireland, 77 S. 
By 101, 162) N:C. 523s) ‘Garrison v. 
Williams, 74 S.H. 975, 159 NUC. 425; 
Arthur v. Henry, 73 S.E. 206, 157 N. 


fhe Ga. 653; 


86 S.E. 998, 170. 
Franklin Nat. Bank v. Rob-" 
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C. 393; Gallimore v. Grubb, 72 S.E. 
628, 156 N.C. 575; Newkirk v. Stevens, 
67 S.E. 1013, 152 N.C. 498; Young v. 
Brooks Mfg. Co., 65 S.E. 1005, 151 N. 
C. 272; Morrisett v. Elizabeth City 
Cotton) Mills, 65..S.H. 514, 151 N.C: 
31; Farmers’ & Merchants’ Bank of 
Williamston v. Germania Life Ins. Co., 
64 S.E. 902, 150 N.C. 770 [reh den 67 
S.E. 328, 152 N.C. 163]; Dortch v. At- 
lantic Coast Line R. Co., 62 S.E. 616, 
148 N.C. 575; Tuttle v. Tuttle, 59 S.E. 
1008, 146 N.C. 484, 125 Am.S.R. 481; 
Clark v. Patapsco Guano Co., 56 S.E. 
858, 144 N.C. 64, 119 Am.S.R. 931; 
Pretzfelder v. Merchants’ Ins. Co., 31 
S.E. 470, 123 N.C. 164, 44 L.R.A. 424; 
Coley v. Statesville, 28 S.E. 482, 121 
N.C. 301. 

Ohio.—Plaut vy. Jacobson, 19 Ohio 
N.P.N.S. 335. 

Okl.—Lawton v. McAdams, 
429, 15 OKl. 412. 

R.I.—Bernard v. Smith, Re A. 657, 
SOUR EE on Ue 

Tex.—Missouri-Kansas- Texas Ry. 
Co. of Texas v. Cunningham, 23 S.W 
(2d) 343, 118 Tex. 607; Farmers’ Life 
Ins. Co. v. Wolters, (Commn.App.) 14 
S.W.(2d) 58 [den reh (Commn.App.) 
10 S.W.(2d) 698, mod (Commn.App.) 
263 S.W. 259, rev (Civ.App.) 255°5. W. 


83 P. 


666]; Texas Employers’ Ins. Ass’n v. 
Owen, (Commn.App.) 298 S.W. 542 
[rev (Civ.App.) 291 S.W. 940]; Texas 


Indemnity Ins. Co. v. Bridges, (Civ. 
App.) 52 S.W.(2d) 1075; Dallas Ry. & 
Terminal Co. v. Fuchs, (Civ.App.) 52 
S.W.(2d) 685; Reilly v. Buster, (Civ. 
App.) 52 S.W.(2d) 521; Houston Hlec- 
tric Co. v. Settle, (Civ.App.) 51 S.W. 
(2d) 648; Gulf Production Co. v. 
Adams, (Civ.App.) 49 S.W.(2d) 889; 
Pennington Produce Co. v. Wonn, 
(Civ.App.) 49 S.W.(2d) 482; Barr v. 
White, (Civ.App.) 47 S.W.(2d) 910; 
Stedman Fruit Co. v. Smith, (Civ. 
App.) 45 S.W.(2d) 804; Texas-Lou- 
isiana Power Co. v. Bihl, (Civ.App.) 
43 S.W.(2d) 294; Seales v. Lindsay, 
(Civ.App.) 43 S.W.(2d) 286; Schaeffer 
v. Speckels, (Civ.App.) 42 S.W.(2da) 
153; American Asphalt Co. v. O’Rear, 
Giv-Appy)= 42 “SPW..G20) i" 328% 5 Texas 
Employers’ Ins. Ass’n v. Galloway, 
(Civ.App.) 40 S.W.(2d) 973; Gulf Pipe 
Line Co. v. Bailey, (Civ.App.) 40 S.W. 
(2d) 938; Guitar v. Wheeler, (Civ. 
App.) 36 S.W.(2d) 325; National Life 
& Accident Ins. Co. v. Leal, (Civ.App.) 
36 S.W.(2d) 324; Miller v. Banker, 
(Civ.App.) 36 S.W.(2d) 247; Omar 
Gasoline Co. v. Mulligan, (Civ.App.) 
33 S.W.(2d) 568 [aff (Commn.App.) 
49 S.W.(2d) 706]; Couger v. Costello, 
(Civ.App.) 30 S.W.(2d) 984; Gaddis 
v. Junker, (Civ.App.) 29 S.W.(2d) 911 
[cert. den 51] S.Ct. 493,°283 UcS\ 846) 
75 L.Ed. 1455]; Hiner v. Meyer, (Civ. 
App.) 25 S.W.(2d) 196 [aff (Commun. 
App.) 44 S.W.(2d) 961]; Texas & N. 
O. Ry. Co. v. Coker, (Civ.App.) 24 S. 
W.(2d) 447; Houston Compress Co, 
v. Houston Steel & Foundry Co., (Civ. 
ene) 2229s WsC2e) aiois Maple) Ter= 
race Apartment Co. v. Simpson, (Civ. 
App.) 622 YSew.(2d) S698 ™ Blair & 
Hughes v. A. I. Root Co. of Texas, 
(Civ.App.) 22 S.W.(2d) 502; Employ- 
ers’ Casualty Co. v. Scheffler, (Civ. 
App) i220) SEwe(2a) 833) o Philip A. 
Ryan Lumber Co. vy. Conn, (Civ.A'pp.) 
20 S.W.(2d) 388; Harkey v. Hindman, 
(Civ.App.) 19 S.W.(2d) 151; Hutton 
v. Burkett, (Civ.App.) 18 S.W.(2d) 
740; Hl Paso Electric Co. v. Rod- 
riguez, (Civ.App.) 18 S.W.(2d) 730; 
Duke v. City Nat. Bank of Forney, 
(Civ.App.) 16 S.W.(2d) 557; Si H. 
Whitley & Sons v. Haney, (Civ. App.) 


[§ 937 


or so much of it as is proper and appropriate, is 
covered by an interrogatory or issue already sub- 
mitted,?2 even though in a different form or ver- 


15 S.W.(2d) 66; American Employers” 
Ins. Co. v. Singleton, (Civ.App.) 14 S. 
W.(2d) 939 [rev on other grounds: 
(Commn.App.) 24 S.W.(2d) 26]; Dun- 
lop Tire & Rubber Co. v. Teel, (Civ. 
App.) 14 S.W.(2d) 104; Humble Pipe 
Line Co. v. Spivey, (Civ.App.) 13 S.W. 
(2d) 481; Smith v. Thornhill, (Civ. 
App.) 12 S.W.(2d) 625; Independence 
Indemnity Co. v. White, (Civ.App.) 10 
S.W. (2d) 263; Sherwin-Williams 
Paint Co. v. Rausin, (Civ.App.) 10 S. 
W.(2d) 196; Texas HBlectric Ry. Co. 
v. Texas Employers’ Ins. Ass’n, (Civ. 
App.) 9 S.W.(2d) 185; Metts v. Waits, 
(Civ.App.) 8 S.W.(2d) 569; Westches- 
ter Fire Ins. Co. of New York v. Dixon, 
(Civ.App.) Y S.W.(2d) 963; Hart v. 
Daggett, (Civ.App.) 6 S.W.(2d) 143; 
Louisiana Ry. & Nav. Co. v. Foster, 
(Civ.App.) 5 S.W.(2d) 183; D. & H. 
Truck Line v. Hopson, (Civ.App.) 4 
S.W.(2d) 1013; Leal v. Leal, (Civ. 
App.) 4 S.W.(2d). 985; Indemnity Co. 
of America v. Slade, (Civ.App.) 4 
S.W.(2d) 649; Thompson v. Moor, 
(Civ.App.) 4 S.W.(2d) 117; Texas & 
N. O. R. Co. v. Parry, (Civ.App.) 1 S. 
W.(2d) 760; Houston E. & W. T. Ry. 
Co. v. Mathews, CCN AREY Le iS. Wis 
(2d) 754; Houston E. & W. T. R. Co. 
v. Jones, (Civ.App.) 1 S.W. (24) 7433 
King v. Wise, (Civ.App.) 1 S.W. (2a) 
(325) CGhicaso, RR. T&G: a 
Abdou, (Civ.App.) : 
Tucker v. Smellage, (Civ.App.) 297 
S.W. 875; Northern Texas Traction 
Co. v. Weed, (Civ.App.) 297 S.W. 534; 
St. Louis Southwestern Ry. Co. of 
Texas v. Inman, (Civ.App.) 293 S.W. 
650 [vacating judgment (Civ.App.) 
283 S.W. 689]; Oilmen’s Reciprocal 
Ass’n v. Harris, (Civ.App.) 293 S.W, 
580; El Paso Electric Co. v. Sawyer, 
(Civ.App.) 291 S.W..667 [Laff (Commn.,. 
App.) 298. -S.W. 267]; ‘Russell .v. 
Bailey, (Civ.App.) 290 S.W. 1108; 
Donoho v. Hunter, (Civ.App.) 242 S. 
W. 282 [rev on othér grounds 
(Commn.App.) 287 S.W. 47 (setting 
aside op (Commn.App.) 276 S.W. 
14). Dexas: & Pa iRy. Co. Veanave 
(Civ.App.) 287 S.W. 91; Cohen v. Hill, 
(Civ.App.) 286 S.W. 661; McBurnett 
v. Smith & McCallin, (Civ.App.) 286 
S.W. 599; Reese v. Carey Bros., (Civ, 
App.) 286 S.W. 307; Modesett v. Em- 
mons, (Civ.App.) 286 S.W.-276; Texas 
& P. Ry. Co. v. Perkins, (Civ.App.) 
284 S.W. 683; West Lumber Co. v. 
Smith, (Civ.App.) 283 S.W. 1104; Hol- 
liday Creamery Co. v. Haney, (Civ. 
App.) 283 S.W. 9388; International 
Travelers’ Ass’n v. Dixon, (Civ.App.) 
283 S.W. 681; Goldsmith v. Ohio 
Truss Co., (Civ.App.) 288 SJW. 299% 
Grand Lodge, Colored K. P. of Texas, 
v. Bleavins, (Civ.App.) 282 S.W. 949: 
El Paso Land Improvement Co. v. 
Crawford, (Civ.App.) 280 S.W. 914; 
Texas Employers’ Ins. Ass’n v. Moore, 
(Civ.App.) 279 S.W. 516; National 
Union Fire Ins. Co. of Pittsburgh We 
Richards, (Civ.App.) 278 S.W. 488: 
Miller v. St. Joseph’s 55 Oil Ass’n, 
(Civ.App.) 278 S.W. 457; Benson  v. 
Adams, (Civ.App.) 274 S.W. 210 [rev 
on other grounds (Commn.App.) 285, 
S.W. 818]; Lancaster v. Cox, (Civ. 
App.) 274 S.W. 200; Panhandle & S. 
BY Ry. Cov. Ocan;, (Civ. App:) 2714S 
W. 205; American Nat. Ins. Co. v, 
Burns, (Civ.App.): 2738 S.W. 339 [aff 
(Commn.App.) 280 S.W. 762]; Green 
Vv. Finer) ((CivoApp:) 217 OGiSIWR we O20)s 
Texas Utilities Co. v. Clark, (Civ.App.) 
269 S.W. 908; International-Great 
Northern R, Co. v. Smith, (Civ.App.) 
269 S.W. 886; Wichita Valley Ry. Co 
v. Turbeville, (Civ.App.) 269 S.W. 498% 
Kennedy v. Wheeler, (Civ.App.) 268 Si 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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biage,?° since, in order to avoid confusion, an is- 
sue or question should be submitted but onee;*4 
and so it is ordinarily proper to refuse issues which 


W. 516; Lancaster v. Carlock, (Civ. 
App.) 267 S.W. 1028; Payne v. Doubt- 
ful, (Civ.App.) 236 S.W. 134; Houston 
& T. C. Ry. Co. v. Kujawa, (Civ.App.) 
265 S.W. 186; Bragg v. Houston Elec- 
tric Co., (Civ.App.) 264 S.W. 245 [aff 
(Commn.App.) 276 S.W. 641, motion 
for reh overr Coan ADP.) 280 S.W. 
188]; Fort Worth & D. Rye Covy. 
Lovett, (Civ.App.) 263 SW. 643; St. 
Louis, S. F. & T. Ry. Co. v. Wilson, 
(Civ.App.) 262 S.W. 1074 [rev on other 
grounds (Commn.App.) 279 S.W. 
Morrison vy. Orange & N. W. 
(CivvApp.)” 258" "SoUW. 2510; 
Federal Mortg. Co. v. State Nat. Bank 
of Corsicana, (Civ.App.) 254 S.W. 
1002; G. A. Stowers Furniture Co. v. 
Bichon, (Civ.App.) 254 S.W. 606; Con- 
solidated Underwriters v. Free, (Civ. 
App.) 253 S.W. 941; Miller v. McAden, 
(Civ.App.) 253 S.W. 901; Berry v. 
First Nat. Bank, (Civ.App.) 253 S.W. 


537; Moulton v. Deloach, (Civ.App.) 
253 S.W. 303; Texas Employers’ Ins. 
Ass’n v. Gill, (Civ.App.) 252 S.W. 850; 


Fort Worth & D.C. Ry. Co. v. Jenkins, 
(Civ.App.) 252 S.W. 189; Lankford v. 
Jetter Drilling Co., (Civ.App.) 251 S. 
W. 587; Texas Employers’ Ins. Ass’n 
v. Peterson, (Civ.App.) 251 S.W. 572; 
Stahman v. Riordan, (Civ.App.) 249 
S.W. 532; Moss v. Koetter, (Civ.App.) 
249 S.W. 259; Ellerd v. Murray, (Civ. 
App.) 247 S.W. 631; Southwestern 
Telegraph & Telephone Co. v. French, 
(Civ.App.) 245 S.W. 997; Cisco & N. 
EB. Ry. Co. v. Wood, (Civ.App.) 244 S. 
W. 834; Borden v. Pelipchyk, (Civ. 
App.) 243 S.W. 1109; Babb v. Patter- 
Son, (Civ.App.). 242 S.-W. 538; Cecil 
& Co. v. Stamford Gas & Electric Co., 
(Civ.App.) 242 S.W. 536; Burger v. 
Ray, (Civ.App.) 239 S.W. 257; Gaert- 
ner v. Stolle, (Civ.App.) 238 S.W. 252; 
Baker v. Sparks, (Civ.App.) 234 S.W. 
1109; Payne v. Weisiger, (Civ.App.) 
233 S.W. 105; McAdoo v. McClure, 
(Civ.App.) 232 S.W. 348 [mod on other 
grounds (Commn.App.) 243 S.W. 
1080]; Holden v. Evans, (Civ.App.) 
231 S.W. 146; American. Nat. Ins. Co. 
v. Nussbaum, (Civ.App.) 230 S.W. 
1102 [dism f w j]; Chapman v. Gross 
R. Scruggs & Co., (Civ.App.) 230 S.W. 
471; Watson v. Watson, (Civ.App.) 
229 S.W. 899; Sutton v. Morehead, 
Pe) 227 S.W. 558; St. Louis, 
Spek, bo Lae CO: sve Reichert, (Civ. 
App.) 227 S.W. 550; Texas Staté Bank 
of Ft. Worth v. Scott, (Civ.App.) 225 
S.W. 571; Ivey v. Lane, (Civ.App.) 
225 S.W. 61; Colorado & S. Ry. Co. v. 
Rowe, (Civ.App.) 224 S.W. 928 [rev 
on other grounds (Commn.App.) 238 
S.W. 908]; Kirby Lumber Co. v. 
Henry, (Civ.App.) 224 S.W. 814; Pan- 
handle & S. F. Ry. Co. v. Laird, (Civ. 
App.) 224 S.W. 305; Ft. Worth & D. 
Cc. Ry. Co. v. Thompson, (Civ.App.) 
222 S.W. 289; Dendinger v. Martin, 
(Civ.App.) 221 S.W. 1095; Gregory v. 
Corpus Christi Nat. Bank, (Civ.App.) 
221 S.W. 305; Nordmeyer v. McAllen 
State Bonded Warehouse Co., (Civ. 
App.) 220 S.W. 1112; Alamo [Iron 
Works v. Prado, (Civ.App.) 220 S.W. 
282; Gordon v. Beaton, (Civ.App.) 
220; Saw. 242; Baker. w. Bell, (Civ: 
App.) 219 S.W. 245; Zucht v. Brooks, 
(Civ: App) 216 S.W, 6843) Varn vy. 
Moeller, (Civ.App.) 216 S.W. 234; 
Lay bourn v. Bray & Shifflet, (Civ. 
Ae 214 S.W. 630; Galveston, H. & 
SSA RY.) Conv: Cook, (Civ.App.) 214 
S.W. 539; McDonald v. Stafford, (Civ. 
App.) 213 S.W. 782; Angelina &N. R. 
R. Co. v. Railroad Commission of 
Texas, (Civ.App.) 212 S.W. 703; Bur- 
kett v. Chestnutt, (Civ.App.) 212 S. 
W. 271; Cohn vy. Saenz, (Civ.App.) 
211 S.W. 492; Polk v. Inman, (Civ. 
App.) 211 S.W. 261; Lanhain v. West, 
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(Civ.App.) 209 S.W. 258; San Antonio 
Portland Cement Co. v. Gschwender, 
(Civ.App.) 207 S.W. 967; Sherill v. 
Union Lumber Co., (Civ.App.) 207 S. 
W. 149; Anderson vy. Wilson, (Civ. 
App.) 204 S.W. 784; San Antonio & 
A. P. Ry. Co. v. Pemherton, (Civ. App.) 
204 S.W. 253; Gass v. Sweeney, (Civ. 
App.) 204 S.w. 249; San Antonio, U. 
ScUG aE COM Vi Dawson, (Civ.App.) 201 
S.W. 247; Western Union Telegraph 
Co. v. McGaughey, (Civ.App.) 198 S. 
Wr T0841 11%4e" Amertean’ Nat.” Ins, 
Co. v. Hicks, (Civ.App.) 198 S.W. 616; 
Santa Fé Tie & Lumber Preserving 
Co. v. Collins, (Civ.App.) 198 S.W. 164; 
Houston E. & W. T. Ry. Co. v. Thorn, 
(Civ.App.) 197 S.W. 778; Rowse v. 
Woody, * (Civ. App.) 197) Ssw. 33625 
Brewster v. City of Forney, (Civ. 
App.) 196 S.W. 636 [rev on other 
grounds (Commn.App.) 223 S.W. 175]; 
State v. City of Polytechnic, (Civ. 
App.) 194 S.W. 1136; Miles v. Harris, 
(Civ.App.) 194 S.W. 839; Rhome Mill- 
ing Co. v. Glasgow, (Civ.App.) 194 
S.W. 686; Rice v. Garrett, (Civ.App.) 
194 S.W. 667; North American Acci- 
dent Ins. Co. v. Miller, (Civ.App.) ee 
S.W. 750; Pecos. & N. Wve EUS. AO! 

McMeans, (Civ.App.) 188 S.W. 692: 
Eureka Ice Co. v. Buckloo, (Civ. App.) 
188 S.W. 510; McConkey v. McConkey, 
(Civ.App.) 187 S.W. 1100; Stine Oil 
& Gas Co. v. English, (Civ.App.) 185 
S.W. 1009; Federal Life Ins. Co. v. 
Hoskins, (Civ.App.) 185 S.W. 607; 
Texas Grain & Elevator Co. v. Dyer, 
(Civ.App.) 184 S.W. 1049; Briggs- 
Weaver Machinery Co. v. Pratt, (Civ. 
Apps) .184 .S.W 673255 Jin IM. Guffey 
Petroleum Co. v. Dinwiddie, (Civ. 
App.) 182 S.W. 444; Benham v. Tip- 
ton, 2(Civ;App,)\ 181) S-Weer 5103, San 
Antonio & A. P. Ry. Co. v. Jaramilla, 
(Ciy.App.) 180 S.W. 1126; Daniel v. 
Lane, (Civ.App.) 179 S.W. 906; Rich- 
ardson v. Wilson, (Civ.App.) 178 S. 
WwW. 566 [rev on other’ grounds 
(Commn.App.) CLS tean 
Antonio & A. P. Ry. i Vin Stuart; 
(Civ.App.) 178 S.W. 17; King County 
v. Martin, (Civ.App.) 173 S.W. 960, 


1200; Sullivan v. Fant, (Civ.App.) 
160 S.W. 612; Barker v. Johnson, 
(Civ.App.) 154 S.W. 609. See Gulf, 


Cc. &S. F. Ry. Co. v. Bredthauer, 
App.) 293 S.W. 
rule). 


W.Va.—Bice v. Wheeling Electrical 
Co., 59 S.H. 626, 62 W.Va. 685. 


Wis.—Necedah Mfg. Corporation v. 
Juneau County, 237 N.W. 277, 240 N. 
W. 405, 206 Wis. 316; Marsh Wood 
Products Co. v. Babcock & Wilcox Co., 
240 N.W. 392; Lozon v. Leamon Bak- 
ery Co., 202 N.W. 296, 186 Wis. 84; 
Kornwolf v. Milwaukee Electric Ry. 
& Light Co., 185 N.W. 546, 176 Wis. 
160; Kausch v. Chicago, Milwaukee 
Blectric Ry. Co., 186 NW. 257, 176 
Wis. 21; Kellner v. Christiansen, 172 
N.W. 796, 169 Wis. 390; Hakes v. 
Town of Pine Grove, 172 N.W. 146, 169 
Wis. 214; Miller v. Mead-Morrison 
Co., 166 N.W. 315, 166 Wis. 536; Mc- 
Hatton v. McDonnell’s Estate, 165 N. 
W. 468, 166 Wis. 323; Guillaume v. 
Wisconsin-Minnesota Light & Power 
Co., 155 N.W. 143, 161 Wis. 636; Rock- 
well v. Robinson’s Estate, 148 N.W. 
868, 158 Wis. 319; Westra v. Roberts, 
145 N.W. 773, 156 Wis. 230; Hilden 
v. Great Lakes Coal & Dock Co., 145 
N.W. 770, 156 Wis. 205; Serdan v. 
Falk Co., 140 N.W. 1035, 153 Wis. 169; 
Hakenson v. City of Neillsville, 140 N. 
W. 281, 152 Wis. 594; Tosty v. Morgan 
Cos, Us OE PANG Win 402509 1S le WAS.) S601 
Szewcezyk v. E. W. Ellis Lumber Co., 
131 N.W. 977, 146 Wis. 452; Schmolt 
v. H. W. Wright Lumber Co., 130 N.W. 


(Civ. 
311 (recognizing the 
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are merely the negative or converse of issues already 
submitted,?® or questions calling merely for evi- 
dentiary facts supporting the principal issues sub- 


499, 145 Wis. 577; Kortendick v. 
Town of Waterford, 125 N.W. 945, 142 
Wis. 413; Hackett v. Wisconsin Cent. 
Ry. Co., 124 N.W. 1018, 141 Wis. 464; 
Berger v. Abel & Bach Co., 124 N.W. 
410, 141 Wis. 321; Monture v. Regling, 
122 N.W. 1129, 140 Wis. 407; Rede- 
penning v. Town of Rock, 117 N.W. 
805, 136 Wis. 372; Rowley v. Chicago, 
M. & St. P. Ry. Co., 115 N.W. 865, 135 
Wis. 208; Hemmingsen v. Chicago & 
N.W. Ry. Co., 114 N.W. 785, 134 Wis. 
412; Hocking v. Windsor Spring Co., 
111 N.W. 685, 131 Wis. 532; Baxter v. 
Krainik, 105 N.W. 803, 126 Wis. 421; 
Boyce v. Wilbur Lumber Co., 97 N.W. 
563, 119 Wis. 642; Zimmer v. Fox 
River Valley Electric R. Co., 95 N.W. 
957, 118 Wis. 614; Byington v. Mer- 
rill, 88 N.W. 26, 112 Wis. 211; Bullen 
v. Milwaukee Trading Co., 85 N.W. 
115, 109 Wis. 41; Crouse v. Chicago, 
etc., R. Co., 78 N.W. 446, 778, 102 Wis. 
196; Kenyon v. Mondovi, 73 N.W. 314, 
98 Wis. 50; Wilber v. Follansbee, 72 
NW. 741; 703) NSW22.5590 9%, Wish S07; 
Reed v. Madison, 56 N.W. 182, 85 Wis. 
667; Wright v. Mulvaney, 46 N.W. 
1045, 78 Wis. 89, 23 Am.S.R. 393, 9 L. 
R.A. 807; Kalbus v. Abbot, 46 N.W. 
S10 Sarr Wis. 621; Watson v. Milwau- 
kee, etc., R. Co., 15 N.W. 468, 57 Wis. 
332. See John BE. De Wolf Co. v. Har- 
vey, 154 N.W. 988, 161 Wis. 535 (to 
same effect, where issue requested 
was covered by issue submitted as 
construed in accordance with instruc- 
tion given in connection therewith). 
[a]. Issue as to counterclaim cov- 
ered by issue as to plaintiff’s right of 
recovery.—Where defendant by a 
counterclaim is not seeking to recover 
an affirmative judgment, but only to 
reduce the amount of plaintiff's, re- 
covery, and his contention is there- 
fore covered by an issue as to the 
amount of plaintiff's recovery, it is 
not error to refuse a separate issue 
on the counterclaim. A. J. Higgins 
Export & Lumber Co. v. Elizabeth 
City Shipyard Co., 107 S.E. 449, 181 
N.C. 442. See to same effect Metts v. 
Waits, (Tex.Civ.App.) 8 S.W.(2d) 569. 
[b] Issue of unavoidable accident 
as covered by issue of negligence as 
proximate. cause.—The issue of un- 
avoidable accident is comprehended 
within issues as to negligence as the 
proximate cause of the injury, being 
the negative thereof, and defendant is 
not entitled to have it separately sub- 
mitted. Galveston, H. & S. A. Ry. Co. 
v. Cook, (Tex.Civ.App.) 214 S.W. 539. 
[c] Separate liability.——In an ac- 
tion against two or more parties who 
are jointly or jointly and severally 
liable on a contract, as in the case of 
a principal and surety (see Principal 
and Surety § 125), it is not necessary 
to submit separate issues as to the 
liability of one or the other of the 
parties. Ellis v. Midway Improve- 
ment Co., 90 °S.H 290,. L72NtCe S523 


ss. Texas & PB. Ry.Co. v.. Perkins, 
(Tex.Civ.App.) 284 S.W. 683; Polk v. 
Inman, (Tex.Civ.App.) 211 S.W. 261; 
Lanham v. West, (Tex.Civ.App.) 209 
Saw, 208s Pecog é&) NS Riven© Oraivc 
McMeans, (Tex.Civ.App.) 188 S.W. 
692. 


34. 
v. Rodriguez, (Tex.Civ.App.) 281 
259. 


Galveston, H. & S. A. Ry. Co. 
S.W. 
35. Texas Employers’ Ins. Ass’n vy. 
White, (Tex.Civ.App.) 32 S.W.(2d) 
955; Wichita Valley Ry. Co. v. Wil- 
liams, (Tex.Civ.App.) 6 S.W.(2d) 439; 
Colorado & S. Ry. Co. v. Rowe, (Tex. 
Civ.App.) 224 S.W. 928 [rev on other 
grounds (Commn.App.) 238 S.W. $08]; 
Texas Employers’ Ins. Ass’n v. Down- 
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mitted,?* and where a question as framed necessi- 
tates a finding on an incidental or subordinate fact 
in order to answer it, no objection can be grounded 
upon a failure to submit a separate-question as to 
In order to justify a refusal, how- 
ever, an interrogatory or issue requested must have 
been covered fully by another or others given,**® and 
it has been held to be improper to refuse to sub- 
mit one requiring a more specific answer than any 
submitted will call for,?® except that where a gen- 
eral question on a particular issue has been submit- 
ted at the request of a party, a further request by 
him for a more specific question on the same issue 


such fact.?7 


may properly be refused.*° 


[§ 938] e. Questions Included in, or Equivalent 
The court in the trial of a 


to, General Verdict. 


ing, “(Tex.Civ.App.) 218° 'S.W. 121; 
Sherill v. Union Lumber Co., (Tex. 
Civ.App.) 207 S.W. 149; Southern 


Gas & Gasoline Engine Co. v. Adams 
& Peters, (Tex.Civ.App.) 169 S.W. 
1143; Harman vy. Appalachian Power 
Co., 86 S.E. 917, 77 W.Va. 48. 


36. El] Paso Electric Co. v. Leeper, 
(Tex.Civ.App.) 42 S.W.(2d) 863; 
Gaertner v. Stolle, (Tex.Civ.App.) 238 
S.W. 252. 


37. Johnson v. Weed, 
App.) 52 S.W.(2d) 917. 


38. Clegg v. Waterbury, 88 Ind. 
Leta OULSS eS) Meo el MER View | © Onl avie 
Kaylor, (Tex.Commn.App.) 291 S.W. 
216 [rev (Civ.App.) 284 S.W. 983]; 
Smith v. Galveston-Houston Electric 
Ry. Co., (Tex.Commn.App.) 277 S.W. 
103 [rev (Civ.App.) 265 S.W. 267]; 
Dixie Motor Coach Corporation v. 
Swanson, (Tex.Civ.App.) 41 S.W.(2d) 
436; Bonin v. A. C. Horn Co. of Texas, 
(Tex.Civ.App.) 6 S.W.(2d) 816; Gal- 
veston, H. & S. A. Ry. Co. v. Crowley, 
(Tex.Civ.App.) 214 S.W. 721; Wa- 
wrzyniakowski v. Hoffman & Billings 
Mfg. Co., 1381 N.W. 429, 146 Wis. 153. 


[a] Issue submitted inferentially 
and in negative form in other issues. 
—A refusal to submit an issue to the 
jury, on proper request, is not justi- 
fied by the fact that such issue has 
been submitted inferentially and in 
negative form in other issues. Gal- 
veston, H. & S. A. Ry. Co. v. Crowley, 
(Tex.Civ.App.) 214 S.W. 721. 

[b] Where particular finding is 
not necessarily implied from the an- 
swer to be made to a special inter- 
rogatory, a refusal to submit a ques- 
tion calling for such a finding, upon 
request made, is improper. Wa- 
wrzyniakowski v. Hoffman & Billings 
Mfg. Co., 131 N.W. 429, 146 Wis. 153. 

39. American Cent. Ins. Co. v. 
Hathaway, 23 P. 428, 48 Kan. 399; 
Neal v. Northern Texas Traction Co., 
(Tex.Civ.App.) 258 S.W. 877; San 
Antonio Machine & Supply Co. v. Mc- 


(Tex.Civ. 


Kinley, (Tex.Civ.App.) 239 S.W. 340; 
Curkeet ‘v. Steinhoff, 109 N.W. 975, 
57 Wis. 332. 

[a] Rule applied.—(1) In an ac- 


tion involving a dispute between the 
parties as to the ownership of a par- 
ticular heifer, turning upon the ques- 
tion whether there were seven or 
eight heifers in a group brought into 
a sale ring and sold to defendant, de- 
fendant claiming the animal in dis- 
pute was one of eight sold to him 
while plaintiff claims it had previous- 
lv been sold to his predecessor in 
title and that only seven were in the 
group brought into the ring, it is 
proper to submit to the jury a re- 
quested question as to whether the 
heifer in dispute had been sold to 
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case need not submit. to the jury for special findings 
questions which will necessarily be disposed of by 
the general verdict,*! or a special interrogatory the 
answer to which would be decisive of the whole 
case and equivalent to a general or special ver- 


[§ 939] 6. Preparation and Form of Interroga- 
tories or Issues—a. In General. 
statute otherwise providing, special interrogatories 
or issues for submission to the jury need not be in 
any particular form, it being sufficient if they sub- 
stantially present issues and, when answered, deter- 
mine rights of the parties,4#® and the form of ques- 


In the absence of 


tions and manner of propounding them is largely 


plaintiff’s predecessor and kept sepa- 
rate from the group defendant bought, 
although a question has already been 
submitted as to whether there were 
seven or eight heifers in the group 
brought into the ring and sold to de- 
fendant, which question necessarily 
covers the issue as to the prior sale of 
the heifer in question. Curkeet v. 
Steinhoff, 109 N.W. 975, 57 Wis. 332. 
(2) In an action for personal injuries, 
where plaintiff's acts in wearing a 
mask, in wearing a clown’s costume, 
and in wearing heavy shoes, are each 
alleged as a separate act of negligence 
contributing to his injury, and the 
testimony tending to support the 
three acts is not the same, it is im- 
proper to refuse defendant’s request 
for separate submission of each issue 
merely because all have been sub- 
mitted conjunctively under an inclu- 
sive issue as to contributory negli- 
gence. Neal v. Northern Texas Trac- 
tion Co., (Tex.Civ.App.) 258 S.W. 877. 
(3) Where the only negligence al- 
leged in a personal injury action is 
that defendant operated his automo- 
bile without lights, an interrogatory 
as to the operation of such automobile 
without lights should not be refused 
although the jury has been directed in 
general terms to find whether defend- 
ant was negligent. San Antonio Ma- 
chine & Supply Co. v. McKinley, (Tex. 
Civ.App.) 239 S.W. 340. 


40. Baker v. Sparks, 
App.) 234 S.W. 1109. 


41. Colo.—Denver Consol. Electric 
Co. v. Simpson, 41 P. 499, 21 Colo. 371, 
31 L.R.A. 566; Denver, etc., R. Co. v. 
Nye, 47 P. 654, 9 Colo.App. 94. 


Ind.—McCullough v. Martin, 39 N. 
E. 905, 12 Ind.App. 165. 


Iowa.—Brooks v. Van Buren Coun- 
tye Lob. IN Wie lllLO ae Loon Lowen ose: 
Haase v. Morton, 115 N.W. 921, 138 
Iowa 205, 16 Ann.Cas. 350; Conway 
v. Murphy, 112 N.W. 764, 135 Iowa 
171; Morrow v. National Masonic Acc. 
Assoc., 101 N.W. 468, 125 Iowa 6838; 
German Sav. Bank v. Citizens’ Nat. 
Bank, 70 N.W. 769, 101 Iowa 530, 63 
Am.S.R. 399; O’Leary v. German 
American Ins. Co., 69 N.W. 686, 100 
Iowa 390; Whalen v. Chicago, ‘etc., 
R. Co., 89 N.W. 894, 75 Iowa 563. 


Kan.—Martin v. City of Chanute, 
119 P. 377, 86 Kan. 26; Missouri Pac. 
R. Co. v. Brown, 47 P. 553, 5 Kan.App. 
880; Atchison, ete., R. Co. v. Dicker- 
son, 45 P. 975, 4 Kan.App. 345. 


Ky.—Jones v. Moore, 99 S.W. 286, 
30 Ky.L. 603; Holeomb-Lobb Co. v. 
Kaufman, 96 S.W. 813, 29 Ky.L. 1006. 


BY aia sie eh v. Williams, 123 Mass. 


(Tex.Civ. 


N.C.—Dortch v. Atlantie Coast Line 
R. Co., 62-S.E. 616, 148 N.C. 575. 


in the discretion of the trial court.44 Hach inter- 


R.I.—Lopato v. Hayman, 111 A. 529, 
43 R.I. 271; St. Jean v. Lippitt Wool- 
en Co., 69 A. 604. 


Tex.—Walker v. Dickey, 98 S.W. 
658, 44 Tex.Civ.App. 110; Sun Ins. 
ee Office v. Beneke, (Civ.App.) 53 S. 

. 98. 


Utah.—Prye v. Kalbaugh, 97 P. 331, 
34 Utah 306. 


W.Va.—Moran v. Moran, 
709, 93 W.Va. 344. 


Wis.—McGowan v. Watertown, 110 
N.W. 402,°130 Wis. 555. 


[a] In MJouisiana,'’ under Acts 
(1817) No. 9 § 10, giving a party a 
right to submit to a jury all questions 
of fact pertinent to the issue, but not 
questions of law, nor, for a special 
verdict, a question the answer to 
which would be equivalent to a gen- 
eral verdict, a question calling for a 
general finding of law and fact can- 
not be submitted to the jury. Barry 
v. Louisiana Ins. Co., 1 Mart.N.S. 69; 
Penteneaang Heirs v. Perot, 5 Mart. 


42. White v. Adams, 42 N.W. 199, 
77 Iowa 295. Compare Easterly v. 
Eppelshemier, 34 N.W. 846, 73 Iowa 
260 (holding that, although an in- 
terrogatory is in form nearly as gen- 
eral in scope as a general verdict, its 
submission is not error where, in 
view of the manner in which the prin- 
cipal controversy has been treated at 
the trial, it directs the minds of the 
jury to the very matter in controver- 
sy, even though it might be more 
specific). 


43. Drennan v. Wilkes, 103 S.E. 9, 
179 N.C. 512; Plemmons y. Murphy, 
97 S.E. 648, 176 N.C. 671; American 
Potato Co. v. Jennette Bros. Co., 93 
S.E. 795, 174 N.C. 236; Shannonhouse 
Vi aw bite, TRG Sees 16s) eli IN ComeliGe 
Cowles vy. Provident Life Assur. So- 
ciety of New York, 87 S.E. 119, 170 
N.C. 368; Holler v. Western Union 
Telegraph Co., 63 S.E. 92, 149 N.C. 336, 
19) TAR ANS. etocp eeuUUtle: va. DUrtules 
59 S.E. 1008, 146 N.C. 484, 125 Am.S.R. 
481; Ormond v. Connecticut Mut. Life 
Imei "Con" 58 Sonn .9OTe ao: UNTO. tO 
Clark vy. Patapsco Guano Co., 56 S.E. 
858, 144 N.C. 64, 119 Am.S.R. 931; 
Uecker v. Zuercher, 54 Tex.Civ.App. 
289, 118 S.W. 149; Van de Bogart v. 
Marinette, etc., Paper Co., 112 N.W. 
443, 132 Wis. 367. Compare Thurman 
v. Chandler, (Tex.Civ.App.) 52 S.W. 
(2d) 315 (holding that, where there 
are no facts or evidence raising a 
particular question, the submission of 
such question to the jury is surplus- 
age, and so the form of its submission 
is immaterial). 


44, Ariz.—W. H. Taggart Mercan- 
tile Co. v. Clack, 71 P. 925, 8 Ariz. 295. 


Conn.—Canfield Rubber Co. v. Lea- 


116 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rogatory should be plain and direct,*® should ‘call 
for a finding as to a single fact,*® ‘and should be 
so framed that the answer, whether affirmative or 
negative, will be conclusive of the fact,*? and, in 
connection with any other findings, will form the 
basis for a judgment,‘® or, in the case of special in- 


ry & Co., 121 A. 288, 99 Conn. 40. 
Ind.—Allen v. Davison, 16 Ind. 416. 


Kan.—Doty v. Crystal Ice & Fuel 
Co., 253 P. 611, 122 Kan. 653; Under- 
wood v. Fosha, 150 P. 571, 96 Kan. 240; 
Evans v. Moseley, 114 P. 374, 84 Kan. 
322, 50 L.R.A.N.S. 889; Southern Kan- 
Ba R. Co. v. Walsh, 26 P. 45, 45 Kan. 

Minn.—Jacobson vy. Chicago, M. & 
St. BP. Ry. Co., 156 N.W. 251, 132 Minn. 
ag L.R.A.1916D 144, Ann.Cas.1918A 

N.Y.—Partridge v. Gilbert, 10 N.Y. 
2 ee 184 [aff 15 N.Y. 601, 69 Am.D. 


N.C.—Hunt v. Eure, 127 S.E. 593, 
189 N.C. 482; De Loache v. De Loache, 
127 S.H. 419, 189 N.C. 394; McLaw- 
horn vy. Coppage, 125 S.E. 2, 188 N.C. 
455; Garrison v. J. I. Case Threshing 
Mach. Co., 74 S.E. 821, 159 N.C. 285; 
Roberts Vv. Baldwin, 71 S.E. $19; 155 
N.C. 276; Williams v. Southern Ry: 
Cosnti SE. 346, 155 N.C. 260; In re 
Herring’s Will, 67 S.E. 570, 152 N.C. 
258; Rich v. Morisey, 62 S.E. 762, 149 
N.C. 37, 47; Ormond v. Connecticut 
Mut. L. Ins. Co., 58 S.H. 997, 145 N.C 
140; Clark vy. Patapsco Guano Co., 144 
N.C. 64, 56 S.E. 858, 119 Am.S.R. 931. 


Okl.—Hutchison Lumber Co. v. 
Lewis, 214 P. 721, 89 Okl. 145. 


Tex.—Texas City Transp. Co. v. 
Winters, (Commn.App.) 222 S.W. 541 
[rev (Civ.App.) 193 S.W. 366, and 
reh overr (Contmn.App.) 224 S.W. 
1087]; Luling Oil & Gas Co. v. Ed- 
wards, (Civ.App.) 32 S.W.(2d) 921; 
Mikolojezak v. Mikolojezak, (Civ. 
App.) 283 S.W. 328; R. Piel Gin Co. 
v. Independent Farmers’ Gin Co. of 
Perry, (Civ.App.) 257 S.W. 630; Bor- 
den v. Pelipchyk, (Civ.App.) 243 S.W. 
1109. 


Wis.—Liberty Tea Co. v. La Salle 
Fire Ins. Co., 238 N.W. 399, 206 Wis. 
639; Ehlers v. Gold, 173 N.W. 325, 
169 Wis. 494; Dolphin vy. Peacock Min- 
ing Co., 144 N.W. 1112, 155 Wis. 439; 
Lemke v. Milwaukee Electric Ry. & 
Light Co., 136 N.W. 286, 149 Wis. 535; 
Rowley v. Chicago, ete., R. Co., 115 
N.W. 865, 135 Wis. 208; Van de Bo- 
gart v. Marinette, etc., Paper Co., 112 
N.W. 4438, 132 Wis. 367; Hebbe v. Ma- 
ple Creek, 99 N.W. 442, 121 Wis. 668; 
Lindner v. St. Paul F. & M. Ins. Co., 
67 N.W. 1125, 93 Wis. 526; Hoppe v. 
Chicago, etc., R. Co., 21 N.W. 227, 61 
Wis. 357. 


[a] How general or special ques- 
tions should be is largely in the dis- 
eretion of the trial court. Southern 
Kansas R. Co. v. Walsh, 26 P. 45, 45 
Kan. 653. 


45. Nygaard v. Northern Pac. Ry. 
Go. (1.78 (N2W. 961,46 N.D: 1;\ Miller 
v. McAden, (Tex.Civ.App.) 253 S.W. 
901. 

46. Conn.—Miller v. Connecticut 
Co., 152 A. 879, 112 Conn. 476; Freed- 
man vy. New York, N. H. & H. R. Co., 
71 A. 901, 81 Conn. 601, 15 Ann.Cas. 
464. 

Ind.—Tippecanoe Loan & Trust Co. 
v. Jester, 101 N.E. 915, 180 Ind. 357, 
L.R.A.1915E 721; Board of Com’rs of 
Huntington County v. Bonebrake, 45 
N.E. 470, 146 Ind. 311; McCowen, 
Probst, Menaugh GON Gig) Short, 118 N. 
BE. 538, 119 N.E. 216, 69 Ind. App. 466. 


Kan.—Hashman v. Wyandotte Gas 
Co., 111 P. 468, 88 Kan. 328. 
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verdict.*® 


concise, so that 


Mich.—Ward v. 
734, 161 Mich. 85. 


N.D.—Nygaard v. Northern Pac. 
Ry. Co., 178 N.W. 961, 46 N.D. 1. 


Tex.—Fox v. Dallas Hotel Co., 240 
Sw. 6217, 12) Tex. 461:7 Missouri) K: 
CeBan! R Ry. Co. of Texas v. Long, 
(Commn.App.) 299 S.W. 854 [rev (Civ. 
App.) 293 S.W. 184]; St. Louis, S. F. 
& T. Ry. Co. v. Wilson, (Commn. App.) 
279 S.W. 808. [rev (Civ.App.) 262 S. 
W. 1074]; Texas Employers’ Ins. 
Ass’n v. Herron, (Civ.App.) 29 S.W. 
(2d) 524; Texas Indemnity Ins. Co. 
v. Pemberton, (Civ.App.) 9 S.W.(2d) 
65; Heid Bros. v. Bray, (Civ.App.) 
7 S.W.(2d) 165; International & G. 
N. R. Co. v. Barnes Bros., (Civ.App.) 
294 S.W. 349; Ft. Worth & D. C. Ry. 
Co. vy. Morrow, (Civ.App.) 235 S.W. 
664; Miles v. Harris, (Civ.App.) 194 
S.W. 839; Kansas City, M. & O. Ry. 
Co.-v. Cole, (Civi:App-) 183 S.W. 137; 
Smith v. Guerre, (Civ.App.) 175 S.W. 
1093. See Karotkin Furniture Co. v. 
Decker, (Civ.App.) 32 S.W.(2d) 703 
Laff (Commn.App.) 50 S.W.(2d) 795] 
(recognizing the rule). 

Utah.—Berg v. Otis Elevator Co., 
231 P. 832, 64 Utah 618. 


Wis.—Carle vy. Nelson, 130 N.W. 
467, 145 Wis. 593; Jensen v. Wiscon- 
sin Cent. Ry. Co., 128 N.W. 982, 145 
Wis. 326; Mauch v. City of Hartford, 
87 N.W. 816, 112 Wis. 40. 


See Vos vy. Franke, 202 Ill.App. 133. 


[a] Where two or more proposi- 
tions are submitted in one question, 
a general verdict should be set aside, 
if error is committed in the submis- 
sion of either. Perham v. Cottle, 162 
N.Y.S. 21, 98 Misc. 48 [aff 165 N.Y.S. 
1106]. 


Questions embracing more than one 
matter of fact see infra § 943. 


47. Conn.—Miller v. Connecticut 
Ca; 152.) A. 879, 112) Conn: 476; :Can- 
field Rubber Co. v. Leary & Co., 121 
A. 283, 99 Conn. 40. Compare Freed- 
man v. New York, N. H. & H. R. Co., 
71 A.-901, 81 GConn.: 601, 15 Ann.Cas. 
464 (holding that the answer to be 
elicited need not necessarily be con- 
trolling as to any one issue, but 
should at least be pertinent to an 
issue). 

Mich.—Gilbert vy. Stickley, 169 N. 
W. 866, 204 Mich. 342; Taylor v. In- 
diana & Michigan Electric Co., 151 
N.W. 739, 184 Mich. 578, L.R.A.1915E 
294. 


N.C.—Pearce v. Fisher, 45 S.H. 638, 
183 N.C. 7338. 


Tex.—Worth Mills v. Copeland, 
(Civ.App.) 38 S.W.(2d) 580; El Paso 
Blectric Co. v. Sawyer, (Civ.App.) 
291 S.W. 667 [aff (Commn.App.) 298 
SUW. ©2673 -#Sehaiisv., Copass, - (Civ. 
App.) 262 S.W. 234; Missouri, K. & T. 
Ry. Co. of Texas v. Pace, (Civ. App.) 
184 S.W. 1051. 


Wis.—Kruck v. Wilbur TbncBex Coy 
133 N.W. 1117, 148 Wis. 76; Carle v. 
Nelson, 130 N.W. 467, 145 Wis. 593. 


Conclusiveness of answers and spe- 
cial findings in general see infra § 
977. 


48. Spruill v. Davenport, 100 S.E. 
527, 178 N.C. 364; American Potato 
Co. v. Jennette Bros. Co., 93 S.B. 795, 
174 N.C. 236; Holler v. Western Un- 
jon, Tels Co.) 63 S:.E. 923 149 NC. 336) 
19 L.R.A.N.S. 475; Schendel v. Chi- 


Campau, 125 N.W. 
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terrogatories, serve to limit or explain the general 
A question submitted should, therefore, 
be specific rather than general,®® and such as to 
direct the jury’s attention to a concrete question 
of fact for determination,®! and should be clear and 


the jury can give a direct answer 


cago & N. W. Ry. Co., 133 N.W. 830, 
147 Wis. 441. 


49. Freedman v. New York, N. H. 
Go HH. Ra @o.7 (i-A.n 901s Sl -Connieot, 
15 Ann.Cas. 464. 


50. Taylor v. Indiana & Michigan 
Electric Co., 151 N.W. 739, 184 Mich. 
578, L.R.A.1915E 294; Oates v. Herrin, 
148 S.E. 30, 197 N.C. 171; Psimenos 
v. Huntley, (Tex.Civ.App.) 47 S.W. 
(2d) 622; Ft. Worth & D.C. Ry. Co. v. 
Jenkins, (Tex.Civ.App.) 42 S.W.(2d) 
267; Worth Mills v. Copeland, (Tex. 
Civ.App.) 33 S.W.(2d) 580; Gulf Re- 
fining Co. v. Youngblood, (Tex.Civ. 
App.) 23 S.W.(2d) 522; St. Louis, B. 
& M. Ry. Co. v. Tijerina, (Tex.Civ. 
App.) 18 S.W.(2d) 727; City of Nac- 
ogdoches v. Wise, (Tex.Civ.App.) 300 
S.W. 949; Quanah, A. & P. Ry. Co. 
v. Hogland, (Tex.Civ.App.) 297 S.W. 
(61; Gulf,’C.:& S: F. Ry. Co.-v.. Saun- 
ders, (Tex.Civ.App.) 295 S.W. 283; 
St. Louis Southwestern Ry. Co. of 
Texas v. Pyron,,, @Tex.Civ.Apnp.) 278 
SW. o2i0s 7 Dexas. ik VN oe One bee Oneave 
Moore, (Tex.Civ:App.) 271 S.W. 126; 
Kennedy v. Wheeler, (Tex.Civ.App.) 
268 S.W. 516; Wichita Falls, R. & 
F. W. R. Co. v. Mendoza, (Tex.Civ. 
App.) 240 S.W. 570; Ft. Worth & D. 
C. Ry. Co., v. Morrow, (Tex.Civ.App.) 
235 S.W. 664; Atchison, T. & S. F. 
Ry: Co.) v. ‘Hrancis; (Ciy- App?) 2274S. 
W. 342 [aff 253 S.W. 819, 113° Tex. 
202, 30 A.L.R. 114]; Western Union 
Tel. Co. v. Goodson, (Tex.Civ.App.) 
217 S.W. 183; Rio Grande, E. PP. & 
S. F. R. Co. v. Guzman, (Tex.Civ.App.) 
214 S.W. 628; Southwestern Tele- 
graph & Telephone Co. v. Andrews, 
(Tex.Civ.App.) 169 S.W. 218; Ma- 
tuschka v. Murphy, 180 N.W. 821, 173 
Wis. 484; Lillis v. Beaver Dam Wool- 
en Mills, 124 N.W. 1011, 142 Wis. 128. 
But see St. Louis, B. & M. Ry. Co. v. 
McLean, (Tex.Civ.App.) 241 S.W. 1072 
[rev on other grounds (Commun. App.) 
253 S.W. 248] (holding that it is not 
reversible error to ask the jury to 
find whether a party was guilty of 
“any of the acts of negligence” charg- 
ed in the pleadings). 


[a] Questions as to negligence.— 
(1) Questions in a negligence action 
Should be so framed as to enable the 
jury specifically to find whether 
plaintiff was injured by the negli- 
gence of defendant as alleged in ‘the 
complaint, and whether plaintiff by 
his own negligence contributed to his 
injury as alleged in the answer, rather 
than asking the jury whether ‘defend- 
ant was guilty of negligence and 
plaintiff was guilty of contributory 
negligence. Oates v. Herrin, 148 S. 
H. 30, 197 N.C. 171. (2) Where no 
specific act of negligence was pleaded 
or shown by the evidence of either 
party. the issue of negligence may be 
submitted in general terms. Dallas 
Ry. Co. v. Skorodynski, (Tex.Civ. 
App.) 292 S.W. 638. 


51. Hebert v. New Amsterdam Cas- 
ualty Co., (Tex.Commn.App.) 3 S.W. 
(2d) 425 [den reh (Commn.App.) 1 
S.W.(2d) 608]; Loving v. Laird, (Tex. 
Civ.App.) 42 S.W. (2a) 483 [mod den 
50 S.W.(2d) 260]; Luling Oil & Gas 
Co. v. Edwards, (Tex.Civ.App.) 32 S.W. 
(2d) 921; Davisson y. Eastland Coun- 
ty, (Tex.Civ.App.) 


Guzman, (Tex.Civ. “App. y 214 S. Ww. 628: 
Liberty Tea Co. v. LaSalle Fire Ins. 
Co., 238 N.W. 399, 206 Wis. 639; Kell- 
ner v. Christiansen, 172 N.W. 796, 
169 Wis. 390. 
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thereto.°* Questions should not be 


52. Cal.—Pigeon v. W. P. Fuller 
&) Coy 1050P. 976, 156 Cal. 691; ru- 
jise v. Los Angeles’ Ry. Co., 107 P. 


Sle CaleAD Da 0n. 

Conn.—Freedman v. New York, etc., 
RCo. 71 A. 901, 81 Conn. 601, £5 Ann, 
Cas. 464. 

Idaho.—Watkins v. 
Co-operative Irr. Co., 
Idaho 623. 

Ind.—Grand Trunk Western Ry. Co. 
v. Poole, 93 N.E. 26, 175 Ind. 567. 


Mountain Home 
197 P. 247, 33 


186 N.W. 52, 193 Iowa 954; Marshall 


v. Blackshire, 44 Iowa 475. 

Ohio.—Gendler y. Cleveland Ry. 
Co., 18 Ohio App. 48. 

Okl.—Drumm-Flato Commission Co. 
v. Edmisson, 87 P. 311, 17 Okl. 344 
{aff 28 S.Ct. 367, 208 U.S. 534, 52 L.Hd. 
606]; Guthrie v. Shaffer, 54 P. 698, 
7 Ol. 459. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Reynolds, (Civ.App.) 33 S.W.(2d) 249; 
Luling Oil & Gas Co. v. Edwards, 
(Civ.App.) 32 S.W.(2d) 921; Federal 
Suréty Co. v. Jetton, (Civ.App:). 29 
S.W.(2d) 534 [mod on other grounds 
(Commn.App.) 44 S.W.(2d) 923]; El 
Paso Electric Ry. Co. v. Terrazas, 
(Civ.App.) 208 S.W. 387. 

Utah.—Berg v. Otis Elevator Co., 
231 P. 832, 64 Utah 518. 


Wash.—Wilkie v. Chandon, 25 P. 
464, 1 Wash. 355. 

Wis.—Carlé vy. Nelson, 130 N.W. 467, 
145 Wis. 593; Mauch v. City of Hart- 
ford, 87 N.W. 816, 112 Wis. 40. 

See Wallace v. Skinner, 88 P. 221, 
15 Wyo. 233 (holding that a question 
is not uncertain because referring to 
a release set out in the “amended” an- 
swer, although the case was tried on 
the second amended answer, where 
the same release was set out in both 
amendments). 


[a] Categorical ansnwer (1) 
should, if practicable, be called for 
by an interrogatory. Freedman v. 


INIeWae On, IN. JH ore Sel me RCO. il VeAe 
9045.°81 Conn. 601, 15. Ann.Cas.. 464: 
(2) The better practice is to submit 
each material issue of fact by a ques- 
tion admitting of an affirmative or 
negative answer. Gendler y. Cleve- 
land Ry. Co., 18 Ohio App. 48. See 
Farr v. Mackie Motors Co., 186 N.W. 
52, 198 Iowa 954 (holding the court 
justified in refusing to submit an in- 
terrogatory which was not capable of 
being answered categorically either 
affirmatively or negatively). (3) Au- 
thority of court to instruct jury to 
answer categorically see supra § 529. 

[b] Use of judicially approved 
phraseology.—It has been said to be 
preferable that phrases and language 
be used which have been judicially 
recognized and approved as clear and 
specific. Panhandle & S. F. Ry. Co. 
v. Reynolds, (Tex.Civ.App.) 33 S.W. 
(2d) 249. 

53. Conn.—Freedman vy. New York, 
ClGy. Es COs TL An 9015) 82 (Conn (601), 
15 Ann.Cas. 464. 

Ga.—Warner v. Hill, 
TS Garon Oe 

I1l.—Nosko v. O’Donnell, 


112 S.E. 478, 
260 Ill. 


App. 544; Gronlund v. Forsman, 124 
I1l.App. 362. 
Iowa.—Brier v. Davis, 96 N.W. 983, 


122 Iowa 59. 

Kan.—Juzgnik v. Kansas City South- 
ern Ry: Co., 199 BP. 90, 109) Kan: 359; 
Jones v. Southwestern Interurban 
Ry. Co., 141) B.-999, 92 Kan. 809. 

Md.—Owners’ Realty Co. v. Bailey, 
138 A. 235, 153 Md. 274; Caledonia 
F, Ins. Co. v. Traub, 37 A. 782, 86 Md. 
86. 
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submitted which | are misleading or confusing,®* indefinite,®* vague,>® 


Mont.—Poor v. Madison River Pow- 
er Co., 108 P. 645, 41 Mont. 236. 

Neb.—McGrew Mach. Co. v. One 
Spring Alarm Clock Co., 245 N.W. 263. 

N.C.—Parish .v. Hill, 137 S.E. 868, 
193 N.C. 665; Hatcher v. Dabbs, 45 
S:. 3562, 133 Nic) 239. 

Okl1.—Drumm-F lato Commission 
Co. v. Edmisson, 87 P. 311, 17 Okl. 344 
[afi 28 S'Ct, 367, 208) US. 53845 52. 
Ed. 606]; Lawton v. McAdams, 83 
BP. 4295 15°Okl. 412. 

Or.—Senner v. Danewolf, 6 P.(2d) 
240, 189 Or. 93. 

Tex.—Federal Surety Co. v. Smith, 
(Commn.App.) 41 S.W.(2d) 210 [rev 
(Civ.App.) 25 S.W.(2d) 994]; J. M. 
Radford Grocery Co. v. Andrews, 
(Commn.App.) 15 S,W.(2d) 218 [rev 
ee App.) 5 S.W.(2d) 1010]; Humble 


Oil & ~ Refining, Co. v.' McLean, 
(Commn. App.) 280 S.W. 557. [rev 
(Civ.App.) 268 S.W. 179]; St. Louis, 


S. FEF. & T. Ry. Co. v. Wilson, (Commn. 
App.) 279 S.W. 808 [rev (Civ.App.) 
262 S.W. 1074]; Boyles v. McClure, 
(Commn.App.) 243 S.W. 1080 [mod 
(Civ. App.) 232 S.W. 348]; Hines v. 
Foreman, (Commn.App.) 243 S.W. 479 
[rev (Civ. App.) "229.S3awWe. 630}; =St: 
Louis Southwestern Ry. Co. of Texas 
v. Preston, (Commn.App.) 228 S.W. 
928 [aff (Civ.App.) 194 S.W. 1128]; 
Harrell v. St. Louis & S. W. Ry. Co. 
of Texas, (Commn.App.) 222 S.W. 
aol frev 7) (Civ.-App.)y 194 Wi 7 Is 
Humphreys v. Roberson, (Civ.App.) 
528S.W. G2) 933A Gul fC. nc eS EVs 
Co. v. Cobb, (Civ.App.) 45 S.W.(2d) 
820; Texas “& PyoRy: Co: -yv.) White; 
(Civ.App.) 44 S.W.(2d) 780; Guitar 
v. Wheeler, (Civ.App.) 36 S.W.(2d) 
SPAS International-Great Northern 
R. Co. v. Kuhlmann, (Civ.App.) 26 S 
W.(2d) 451; Browning’s Unknown 
Heirs v. Buttram, (Civ.App.) 24 S.W. 
(2d) 471; Fort Worth & R. G. Ry. Co. 
v. Sageser, (Civ.App.) 18 S.W.(2d) 
246; Miller v. Pettigrew, (Civ.App.) 
10 S.W.(2d) 168; Continental Ins. Co. 
of New York v. Nabors, (Civ.App.) 6 
Siwii@a)y Thies Rexas sé uP Ryn Cowev. 
Hargrave, (Civ.App.) 1 S.W.(2d) 740; 
Stone v. Few, (Civ.App.) .300 S.W. 
181; Estep v. Bratton, (Civ.App.) 298 
S.W. 145; Gates v. Union Terminal 
Co., (Civ.App.) 295 S.W. 939; El Paso 
Electric Co. v. Sawyer, (Civ.App.) 291 
S.W. 667 [aff (Commn.App.) 298 S.W. 
267]; Small-Lynch Co. v. Mid-West & 
Gulf Co. of Texas Trust Estate, (Civ. 
App.) 269 S.W. 163; Lipshitz v. Earl 
Fruit Co. of the Northwest, (Civ. 
App.) 265 S.W. 1048; Galveston, H. 
& oss Any. | COn Wa. ‘Harolson, (Civ. 
ADD.) s264e,  ShVVemoe ae Penman v. 
Blount, (Civ.App.) 264 Sow. LOO nue 
Worth & D. GC. Ry. Co. v. Morrow, 


(Civ.App.) 255 S.W. 674 [error den 
278 S.W. 1115, 114 Tex. 582]; Gantt 
Vv. McClellan, (Civ.App.) 252 S.W. 
229; Haverbekken v. Johnson, (Civ. 
ADD.) 248) JSuWeree Os Perkins v. 
Camozze, (Civ.App.) 246 S.W. 1735; 


Donoho v. Hunter, (Civ.App.) 242 S. 
W. 282 [aff (Commn.App.) 276 S.W. 
174 (rev reh on other’ grounds 
(Commn.App.) 287 S.W. 47)]; Payne 
v. Kindel, (Civ.App.) 239 S.W. 1011; 


Hines v. Whiteman, (Civ.App.) 228 
S.W. 979; Peterson Nau anvan nC Guive 
App.) 225 S.W. 1112; Pollack v. Per- 


Ly, CCivwADppa)ala S.W. 967 [rev on 
other grounds (Commn.App.) 235 8S. 
W. 541]; Houston, EB. & W. T. Ry. Co. 
v. Jackman, (Civ.App.) 217 Sw ‘410; 
Martinez v. Bruni, (Civ.App.) 216 S. 
W. 655 [mod on other grounds 
(Commn.App.) 235 S.W. 549]; Kan- 
sas City, Mi& Ov Ry. Coi.of Texas v. 
Estes, (Civ.App.) 203 S.W. 1155 [aff 
(Commn.App.) 228 S.W. 1087]; San 
Antonio, U. & G. R. Co. vy. Dawson, 
(Civ.App.) 201 S.W. 247; St. ‘Louis 


Southwestern Ry. Co. of Texas vy. 


Preston, (Civ.App.) 194 S.W. 1128 
{aff (Commn.App.) 228 S.W. 928]; 
Briggs-Weaver Machinery Co. v. 


Pratt, (Civ.App.) 184 S.W. 732; Zucht 
v. San Antonio School Board, (Civ. 
App.) 170 S.W. 840. 


W.Va.—Brogan v. Union Traction 
Co., 86 S.E. 753, 76 W.Va. 698. 


Wis.—Loizzo v. Conforti, 240 N.W. 
790; Schoenfeld vy. Journal Co., 235 
N.W. 442, 204 Wis. 132; Peterson v. 
Sims, 208 N.W. 264, 189 Wis. 517; 
Kellner v. Christiansen, 172 N.W. 796, 
169 Wis. 390; Wolff v. Carstens, 134 
N.W. 400, 148 Wis. 178; Schliesleder 
v. Milwaukee Electric Ry. & Light 
Co., 134 N.W. 144, 147 Wis. 668; Bell 
v. Lessor; 128 N.W. 52, 143 Wis. 557. 


[a] Question so framed that “yes” 
or ‘‘no” answer would be meaningless 
or ambiguous is improper, where the 
question is such as to call for such 
an answer, or the jury is directed to 
answer it in such fashion. Federal 
Surety Co. v. Smith, (Tex.Commn. 
App.) 41 S.W.(2d) 210 [rev (Civ.App.) 
25 S.W.(2d) 994]; J. M. Radford Gro- 
ecery Co. v. Andrews, (Tex.Commn. 
App.) 15 S.W.(2d) 218 Lrevy (Civ. 
App.) 5 S.W.(2d) 1010]. 

(b] Reference to “the” or 
proximate cause.—(1) Where a case 
presents such situation that there 
may be more than one proximate 
cause, as that term is commonly un- 
derstood, it is improper for the court 
to refer to both as “the” proximate 
cause, Since if the jury should find 
that one of such matters was ‘the’ 
proximate cause the use of the quoted 
word might prevent or interfere with 
their arriving at the conclusion that 
another or the other such matter also 
proximately caused the_ accident. 
Peterson yv. Sims, 2Q8 N.W. 264, 189 
Wis. 517. See to same effect Boyles 
v. McClure, (Tex.Commn.App.) 243 
S.W. 1080 [mod (Civ.App.) 232 S.W. 
348]. (2) Where, however, a case in- 
volves only one alleged proximate 
cause, and the instructions through- 
out refer to “the’’ proximate cause, 
a question as to whether the matter 
in question was ‘‘a’”’ proximate cause 
of the injury sued for is not mislead- 
ing or objectionable. Bell v. Lessor, 
128 N.W. 52, 143 Wis. 557. 


[c] Submission of single fact is- 
sue in two or more questions (1) in- 
stead of all in one is misleading and 
confusing, and so improper. St. Lou- 
is, S. F. & T. Ry. Co. v. Wilson, (Tex. 
Commn. App.) 279 S.W. 608 [rev (Civ. 
App.) 262 S.W. 1074]; Wolff v. Car- 
stens, 1384 N.W. 400, 148 Wis. 178; 
Schliesleder v. Milwaukee Electric 
Ry. & Light Co., 134 N.W. 144, 147 


“a 


Wis. 668. See to same effect Kellner 
v. Christiansen, 172 N.W. 796, 169 
Wis. 390. (2) Submission of all ele- 


ments of single fact issue in single 
question generally see infra § 943. 


54. Berry v. Hyde County Land & 
Dumber Co.,. die S B70) 11. SisieiNeee 
384; Pearce v. Fisher, 45 S.H. 638, 133 
N.C. 333; Worth Mills v. Copeland, 
CTex.Civ.App.) 33°" SiW Gd) 75805 
West Texas Coaches v. Madi, (Tex. 
Civ. App.) 15° S. Wed) F738" West 
Texas Coaches y. Madi, (Tex.Civ.. 
App.) 15 S.W.(2d) 170 [aff (Commn. 
App.) 26 S.W.(2d) 199]; Phenix Fur- 
niture Co. v. McCracken, (Tex.Civ. 
App.) 8 S.W.(2d) 545; Vaughn v.. 
Bryant, (Tex.Civ.App.) 1 S.W.(2d). 
667; Perkins v., Camozze, (Tex.Civ. 
App.) 246 S.W. 735; Eastern Texas: 
Electric Co. v. Kappe, (Tex.Civ.App.) 
235 S.W. 253; Foley v. Marsch, 154 
N.W. 982, 162 Wis. 25. 


55. Crow v. Monroe, 
App.) 273 S.W. 886. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 939] 


obseure,®*® unintelligible,°? argumentative,>® or am- 
biguous,°® as where they are in the alternative,®° 


nor should negative questions be 


questions which do not present the matter in con- 
troversy,®* or questions based upon the assumption 


that the jury will disregard the 


tions;°* and requested interrogatories or issues may 
be refused if they are not presented in proper physi- 
It is not ordinarily proper to submit 
questions which invite contradictory answers,°° or 
tend to entrap the jury,°® or which will result in 
apparently conflicting findings,*? or which tend to 
place an erroneous interpretation on other questions 


eal form.®¢ 


56. New Amsterdam Casualty Co. 
v. Harrington, (Tex.Civ.App.) 11 S.W. 
(2d) 533; El Paso Electric Co. v. 
Sawyer, (Tex.Civ.App.) 291 S.W. 667 
{aff (Commn.App.) 298 S.W. 267]; 
Davis v. McMillan, (Tex.Civ.App.) 241 
SW. 723. 


57. West Lumber Co. v. Keen, 
(Tex.Commn.App.) 237 S.W. 236 [rev 
(Civ.App.) 221 S.W. 625]; Thomason 
phe (Tex.Civ.App.) 1 S.W.(2d) 
408. 


58. Wernette v. Bradfield, 206 N. 
W. 491, 233 Mich. 23; O’Fiel v. Janes, 
(Tex.Civ.App.) \269 S.W. 1074 [aff 
(Commn.App.) 280 S.W. 163, motion 
dism (Commn.App.) 299 S.W. 6401]; 
Kansas City, M. & O. Ry. Co. of Tex- 
as v. Oates, (Tex:.Civ.App.) 185. S.W-: 
HOLA san Anitonioné: Aw Rh yi Conv. 
Stuart, (Tex.Civ.App.) 178 S.W. 17. 

59. Morrow v. National Masonic 
Ace. Assoc., 101 N.W. 468, 125 Iowa 
633; Gilbert v. Stickley, 169 N.W. 866, 
204 Mich. 342; Upham Gas Co. of 
Texas v. Agnew, (Tex.Civ.App.) 270 
S.W. 1081; Perkins v. Camozze, (Tex. 
Civ.App.) 246 S.W. 735; Houston Oil 
Co. of Texas v. Lane, (Tex.Civ.App.) 
203 S.W. 612; Odegard v. North Wis- 
consin Lumber Co., 110 N.W. 809, 130 
Wis. 659. See Cincinnati Tract. Co. 
v. Luebkert, 20 OhioCir.Ct.N.S. 126 
(holding that, where the evidence 
clearly shows a particular fact, an 
apparently contrary answer by the 
jury to an ambiguously worded inter- 
Trogatory will not carry any particular 
weight or prevent a reversal of the 
judgment). 

[a] Where answer either way 
would not reveal what jury intended 
to find, a question should not be sub- 


mitted. Perkins v.*Camozze, (Tex. 
Civ.App.) 246 S.W. 735. 

60. Pennsylvania Co. v. Reesor, 
108 N.E. 983, 60 Ind.App. 686; Texas 


Ass’n v. Galloway, 
ZO SaNvnCace). Oars 
Nicholson v. Nicholson, (Tex.Civ. 
App.) 22 S.W.(2d) 514; Gay v. Mil- 
waukee Electric Ry. & Light Co., 120 
N.W. 283, 138 Wis. 348. 

[a] “Willfnlly or intentionally.”— 
A special issue as to whether rail- 
road engineer “willfully or intention- 
ally” ran his engine against plain- 
tiff’s intestate is objectionable, since 
the term “willfully” is not synony- 
mous with “intentionally,” and the 
use of the disjunctive ‘or’ causes 
each of the words used to be consid- 
ered exclusive of the other, so that 
the question is misleading and con- 
fusing, and the jury’s answer would 
be ambiguous and uncertain as fo 
which they mean. Pennsylvania Co. 
v. Reesor, 108 N.E. 983, 60 Ind.App. 
(IGE. > 

61. Mid Continent Tire Mfg. Co. v. 
Motor Equipment Co., 208 P. 659, 111 
Kan. 719; McWhorter v.,Scales & 
Duvall, (Tex.Civ.App.) 297 S.W. 894. 


Negative questions as suggestive of 
answer desired see infra § 945. 


62. Swift & Co. v. Etheridge, 129 


Employers’ Ins, 
(Tex.Civ. App.) 


TRIAL 


submitted,®! or 


court’s instrue- 


S.E. 453, 190 N.C. 162; Luse v. Cisco 
Grain Co. (Tex.Civ.App.) 241 S.W. 


313; Norman v. Stark Grain & Ele- 
vator?.Co.,. “@lexiCiveAip ps) 123 St we 
963; Commonwealth Bonding & Cas- 


ualty Ins. Co. v. Hendricks, (Tex.Civ. 
App.) 187 S.W. 698. See Stuart v. 
Collins, 229 N.W. 533, 201 Wis. 170 
(holding that, in an automobile col- 
lision case, a question to the jury 
ought not to be directed to whether 
one party’s negligence caused the’ 
other’s damages, but whether it 
eaused the collision). 


63. Davis v. Kennedy, (Tex.Civ. 
App.) 245 S.W. 259. Compare Ben- 
jamin v. District Grand Lodge No. 4, 
Independent Order B’Nai B’Rith, 152 
Por3s, 171-Cal.. 260. (holding ‘that “it 
is proper to refuse a special issue as 
to the date on which a particular per- 
son died, where the court has already 
instructed that no recovery can be 
had by plaintiff unless such person’s 


death occurred before a_ specified 
date). 
[a] Rule applied.—Where  plain- 


tiff suing to recover for personal in- 
juries has again been injured at a 
time subsequent to the incurrence of 
the injuries in suit, and the court in- 
structs the jury not to allow damages 
for such subsequent injuries, a re- 
quested interrogatory as to how much 
of the damages allowed were sus- 
tained as a result of the subsequent 
injuries is properly refused, being 
based upon the supposition that the 
jury will disregard the instruction of 
the court not to consider such subse- 
quent injuries. Davis v. Kennedy, 
(Tex.Civ.App.) 245 S.W. 259. 


64 Plaut v. Jacobson, 19 OhioN.P. 
INeSieoso. 


[a] Space for jurors’ signatures. 
—(1) Where the answer to each in- 
terrogatory is required to be signed 
by each juror concurring therein, suf- 
ficient space for signatures should be 
left, and the court may refuse to sub- 
mit interrogatories so prepared that 
there is not sufficient space therefor. 
Plaut v. Jacobson, 19 OhioN.P.N.S. 
335. (2) Signing findings or answers 
see infra § 957. 


65. El Paso Plectric Co. v. Sawyer, 
(Tex:Civ.App.) 291 S.W. 667 f[aff 
(Commn.App.) 298 S.W. 267]; Inter- 
state Casualty Co. of Birmingham v. 
Hogan, (Tex.Civ.App.) 232 S.W. 354; 
Pecos & N. T. Ry. Co. v. Railroad 
Commission of Texas, (Tex.Civ. App.) 
193 S.W. 770. 


66. Jones v. Southwestern Inter- 
pen Ry. Co: LAL VP. ooo; oan Kan: 
09. 


67. Humble Oil & Refining Co. v. 
McLean, (Tex.Commn.App.) 280 S.W. 
557 [rev (Civ.App.) 268 S.W. 179]. 

68. Rickel v. Atwood Equity Co- 
op. Exch., 215 P. 1015, 113 Kan. 592. 


69. Texas Employers’ Ins. Ass’n 
v. Fricker, (Tex.Civ.App.) 16 S.W. 
(2d) 390. See West Texas Coaches 
v. Madi, (Tex.Civ.App.) 15 S.W.(2d) 
170 [aff (Commn.App.) 26 S.W.(2d) 


‘v. Calahan, 
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submitted,** or which amount to a peremptory 
charge,®°® nor should a question be submitted which 
unduly emphasizes or gives undue prominence to 
particular matters or evidence,’® and the rule pro- 
hibiting the court from repeating instructions to the 
jury’! applies to questions which are substantially 
repetitions of, or covered by, others submitted,’? al- 
though a single issue may be submitted in more than 
one form, to meet different phases of the evidence.7* 
An interrogatory or issue must be correctly framed 
with respect to the law applicable to the matter in- 
volved therein,’ and must take into account all the 
elements necessary or proper to a determination of 


199]; Id., (Civ.App.) 15 S.W.(2d) 178 
(holding submission of issue not sub- 
ject to objection). 

70. Humble Oil & Refining Co. v. 
McLean, (Tex.Commn.App.) 280 S.W. 
557 [rev (Civ.App.) 268 S.W. 179]; 
Missouri Pac. R. Co. v. Guillory, (Tex. 
Civ.App.) 28 S.W.(2d) 282 [cert den 
Zoo WIS: 849, - 51 S.Ct 7495, 5) bend. 
145s: pStark2=y., 0 Hardy (Rex Give 
App.) 19 S.W.(2d) 394 [judgment set 
aside on other grounds (Commn.App.) 
29 S.W.(2d) 967]; Houston Chronicle 
Pub. Co. v. Martin, (Tex.Civ.App.) 5 
S.W.(2d) 170; Duggan v. Merritt, 
(Tex.Civ.App.) 297 S.W. 1091; Palm- 
er v. Guaranty State Bank of Alto, 
(Tex.Civ.App.) 292 S.W. 953; Insur- 
ance Co. of Pennsylvania v. Couch, 
(Tex.Civ.App.) 290 S.W. 274; Cald- 
well v. McGarvey, (Tex.Civ.App.) 285 
S.W. 859; Byers v. Shelton, (Tex: 
Civ.App.) 282 S.W. 685; McCallum v. 
Houston Electric Co., (Tex.Civ.App.) 
280 S.W. 342; St. Louis Southwest- 
ern Ry. Co. of Texas v. Pyron, (Tex. 
Civ.App.) 278 S.W. 270; Morrison vy. 
Orange & N. W. Ry. Co., (Tex.Civ. 
App.) 258 S.W. 510; Priddy v. Child- 
ers, (Tex.Civ.App.) 231 S.W. 172 [rev 
on other grounds (Commn.App.) 240 
S.W. 1107]; El Paso Electric Ry. Co. 
v. Allen, (Tex.Civ.App.) 208 S.W. 739; 
San Antgnio & A. P, Ry. Co. v. Stuart, 
(Tex.Civ-App.)) 178 S.-W. 17; Stuart 
(Tex.Civ.App.) 142 S.W. 
60; Berg v. Otis Elevator Co., 231 P. 
832, 64 Utah 518. See Blakesley y. 
Kircher, (Tex.Civ.App.) 26 S.W.(2d) 
1091 [rev on other grounds (Commn. 
App.) 41 S.W.(2d) 53] (recognizing 
the rule). Compare Miller y. Fall- 
well, (Tex.Civ.App.) 42 S.W.(2da) 644 
(holding an issue not erroneous mere- 
ly because it points out certain spe- 
cific facts upon which plaintiff bases 
his cause of action). 


71. See supra § 592. 

72. Ferguson Seed Farms v. Mc- 
Millan, (Tex.Commn.App.) 18 S.W. 
(2d) 595, 63 A.L.R. 1009 [rev (Civ. 
App.) 296 S.W. 902]; Browning’s Un- 
known Heirs v. Buttram, (Tex.Civ. 
App.) 24 S.W.(2d) 471; St. Louis: 


Southwestern Ry. Co. of Texas v. Py- 


ron, -,@lex.Giv-A pp»). 27,8) eSaWwerredOr 
Cooper Grocery Co. v. Neblett, (Tex. 
Civ.App.) 203 S.W. 365 [rev on other: 


grounds (Commn.App.) 221 S.W. 963]. 


73. Texas & N. O. Ry. Co. v. Mar- 
tin, (Tex.Civ.App.) 32 S.W.(2d)-3363; 
Blakesley v. Kircher, (Tex.Civ.App.) 
26 S.W.(2d) 1091 [rev on other 
spcunce (Commn.App.) 41 S.W.(2d) 

ile 


74. U.S.—Maryland 
v. Seay, 56 F.(2d) 322. 


Iowa.—Schlinkert v. 
N.W. 219, 203 Iowa 672. 


N.C.—Brown v. Broadhurst, 
S.E. 355, 197 N.C. 738. 


Tex.—Texas Indemnity Ins. Co. v. 
McCurry, (Commn.App.) 41 S.W.(2d) 
ALS 8 AJR. d60) reve (Civ. ADDe) jen, 
S.W.(2d) 296]; Rosenthal Dry Goods 
Co. v. Hillebrandt, (Commn.App.) 7 


Casualty Co. 
SkKaalia, 213. 
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the question,’® and must not allow the jury to take 
into account facts not proper to be considered in 
answering it,*® or, on the other hand, confine them 
to a consideration of part of the pertinent and prop- 
er evidence, to the exclusion of other such evidence ;** 


S.W.(2d) 521 [rev (Civ.App.) 299 S. 
W. 665]; Freeman v. Galveston, H. 
& S. A. Ry. Co., (Commn.App.) 285 S. 
W. 607 [rev (Civ.App.) 273 S.W. 979, 
and reh den (Commn.App.) 287 S.W. 
902]; New Amsterdam Casualty Co. 
v. Scott, (Civ.App.) 54 S.W.(2d) 175; 
Dallas Ry. & Terminal Co. v. Fuchs, 
(Civ.App.) 52 S.W.(2d) 685; Box v. 
Fluitt, (Civ.App.) 47 S.W.(2d) 1107; 
Mexasnés. b.) iy. Co.-v. Butkiny (Civ. 
App.) 46 S.W.(2d) 714; Stedman Fruit 
Conviy Smith, (Civ: App.) 45 S.W.(2d) 
804; El Paso Electric Co. v. Portillo, 
(Civ.App.) 45 S.W.(2d) 404; Dixie 
Motor Coach Corporation v. Meredith, 
(Civ.App.) 45 S.W.(2d) 364; Huey v. 
American Nat. Ins. Go., (Civ. App.) 
45 S.W.(2d) 340; McDaniel Bros. v. 
Wilson, (Civ.App.) 45 S.W.(2d) 293; 
English v. Miller, (Civ.App.) 43 S.W. 
(2d) 642; U. S. Torpedo Co. v. Huff, 
(Civ.App.) 41 S.W.(2d) 296; Childers 
v. Hureka Laundry & Dye Works, 
(Civ.App.) 33 8. W. (24) 784; Wood- 
ward v. Murphy, (Civ.App.) 29 S.W. 
(2d) 828; Texas Electric Ry. v. Scott, 
(Civ.-App.) 21 S.W.(2d) 24 [rev on 
other grounds (Commn.App.) 32 S.W. 
Gd) V6413" Gud) Ces. Ry. Co. v. 
Hines, (Civ.App.) 18 S.W.(2d) 833; 
St. Louis, B. & M. Ry. Co. v. Tijerina, 
(Civ.App.) 18 Ba kee) (2g Ore 
Worth & R» G.. Ry. Co. v. Sageser, 
(Civ.App.) 18 $.W. (24) 246; Horton 
& Horton v. House, (Civ. App.) Loess 
W.(2d) 966; Miller v. Pettigrew, (Civ. 
App.) 10 S.W.(2d) 168; Wichita Val- 
ley Ry. Co. v. Williams, (Civ.App.) 6 
'S.W.(2d) 489; Phcenix Furniture Co. 
v. McCracken, (Civ.App.) 3 S.W.(2d) 
545; Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, (Civ.App.) 3 
S.W.(2d) 106; City of Beaumont v. 
Dougherty, (Civ.App.) 298 S.W. 631; 
Eastern Texas Electric Co. v. Smith, 
(Civ. App:) ' 298 'S.W.) 31477 °histep © v. 
Bratton,’ (Civ.App.) 298 S.W. 145; 
McWhorter v. Scales & Duvall, (Civ. 
App.) 297 S.W. 894; State Nat. Bank 
v. Davidson, (Civ.App.) 295 S.W. 311; 
U. S. Fidelity & Guaranty Co. v. Vo- 
gel, (Civ.App.) 284 S.W. 650; Cobb 
Brick Co. y. Lindsay, (Civ.App.) 277 
'S.W. 1107; Johnson v. Cox, (Civ.App.) 
270 S.W. 892; Wichita Falls, R. & 
Ft. W. Ry. Co. v. Emberlin, (Civ.App.) 
255 S.W. 796 [rev on other grounds 
(Commn.App.) 267 S.W. 463]; Moss 
v. Koetter, (Ole PR 249 S.W. 259; 
Texas & N. RCs V5 Diaz; (Civ. 
App.) 234 Sw. 919; Lancaster y. Al- 
len, (Civ.App.) 231 'S.W. 148 [cert den 
47 S'Ct,. 589, 259) U.S. 535, 66 Likid; 
1076]; Abilene Gas & Electric Co. v. 
Thomas,. '(Civ.App.) 211. S.W. 600; 
Panhandle & S. F. Ry. Co. v. Craw- 
ford, (Civ.App.) 198 S.W. 1079; Green 
v. Galveston Citys Com (Civ. App.) 191 
S.wW. 182. 


Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 932; 
Sloan v. Brown County State Bank, 
182 N.W. 363, 174 Wis. 36; Kausch 
v. Chicago & Milwaukee Electric Ry. 
‘Co., 180 N.W. 808, 173 Wis. 220; Mei- 
denbauer v. Town of Pewaukee, 156 
N.W. 144, 162 Wis. 326. 


[a] Burden of proof.—(1) Ques- 
tions submitted to the jury should be 
so framed as to put the burden of 
proof on the party upon whom it 
rightly rests. Sloan v. Brown Coun- 
ty State Bank, 182 N.W. 363, 174 Wis. 
36; Kausch v. Chicago & Milwaukee 
Electric Ry. Co., 180 N.W. 808, 1738 
Wis. 220. (2) So it is error to sub- 
mit an issue in negative form, where 


| 
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the effect of so doing is to shift the 


burden of proof. McWhorter v. 
Seales & Duvall, (Tex.Civ.App.) 297 
S.W. 894. 


[b] Assuming duty where none 
exists.—A question assuming an ab- 
solute duty on the part of a party, 
where no such duty exists, or assum- 
ing a broader duty than that resting 
upon the party, is improper and should 
not be given. Freeman v. Galveston, 
H. & S. A. Ry. Co., (Tex.Commn.App.) 
285 S.W. 607 [rev (Civ.App.) 273 S. 
W. 979, and reh den (Commn.App.) 
287 S.W. 902]; Marsh Wood Products 
Co. v. Babcock & Wilcox Co., (Wis.) 
240 N.W. 932. See Dallas Ry. & Ter- 
minal Co. v. Fuchs, (Tex.Civ.App.) 
52 S.W.(2d) 685; Wichita Valley Ry. 
Co. v. Williams, (Tex.Civ.App.) 6 S. 
W.(2d) #439; City of Beaumont v. 
Dougherty, (Tex.Civ.App.) 298 S.W. 
6381; Cobb Brick Co. v. Lindsay, (Tex. 
Civ.App.) 277 Siw. 1107; Wichita, 
Falls, R. & Ft. W. Ry. Co. v. Emberlin, 
(Tex.Civ.App.) 255 S.W. 796 [rev on 
other grounds (Commn.App.) 267 S. 
W. 463]; Moss v. Koetter, (Tex.Civ. 
App.) 249 S.W. 259 (all recognizing 
the rule). 


75. Conn.—Ziman y. Whitley, 
A. 370, 110 Conn. 108. 


Md.—R. N. McCulloh & Co. v. Res- 
tivo, 136 A. 54, 152 Md. 60. 


Mont.—Silver v. Eakins, 175 P. 876, 
55 Mont. 210. 


N.C.—Johnson y. Pittman, 139 S.E. 
440, 194 N.C. 298; Spruill v. Daven- 
port, 100 S.E. 527, 178 N.C. 364. 


R.I.—Coyne v. Coastwise Dredging 
o., 89 A. 1060, 36 R.I. 278. 


Tex.—Northern Texas Traction Co. 
v. Weed, (Commn.App.) 300 S.W. 41 
[rev (Civ.App.) 297 S.W. 534]; Gulf, 
C.& S. F. Ry. Co. v. Locker, (Commn. 
App.) 273 S.W. 881 [rev (Civ. App.) 
264 S.W. 595]; Texas & N. O. R. Co. v. 
Kveton, (Civ.App.) 48 S.W.(2d) 523; 
Runnels Chevrolet Co. v. Clifton, (Civ. 
Anv.) 46 S.W.(2d) 426; Gulf, C. &S. 
EA Ry. (Co. v.. Houston, (Cini ‘App.) 45 
S.W.(2d) 771; Beaumont, S. L. & W. 
Ry Cow v. Schmidt, (Civ. App.) 45 S. 
W.(2d) 784; El Paso Blectric Co. v. 
Portillo, (Civ. App.) 45 S.W.(2d) 404; 
McDaniel Bros. v. Wilson, (Civ.App.) 
45 S.W.(2d) 298; Northern Texas 
Traction Co. v. Singer, (Civ.App.) 34 
S.W.(2d) 920; Bender Motor Co. v. 
Rowan, (Civ.App.) 33 S.W.(2d) 263 
[rev on other grounds (Commun. App.) 
50 S.W.(2d) 802]; Texas Indemnity 
Ins. Co. v. Holloway, (Civ.App.) 30 
S.W.(2d) 921 [aff (Commn.App.) 40 
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S.W.(2d) 75]; Fidelity Union Casual- 
ty COGN. Riley, (Civ.App.) 26 S.W. 
(2d) 682; City of Abilene v. Moore, 


(Civ. App.) 12 S.W.(2d) 604; Wash- 
ington v. Huggins, (Civ. App.) 10 S.W. 
(2d) 140; Missouri, eGo eee COMO: 
Texas v. Long, (Civ.App.) 293 S.W. 
184; St. Louis Southwestern Ry. Co. 
of Texas v. Bishop, (Civ.App.) 291 
343; McCallum v. Houston Elec- 
tric Co., (Civ.App.) 280 S.W. 342; City 
of Brownsville v. Crixell, (Civ.App.) 
275 S.W. 430; Schaff v. Copass, (Civ. 
App.) 262 S.W. 234; EHarley-Foster Co. 
v. United Sugar Cos., S. A., (Civ.App.) 
237 S.W. 322. 

W.Va.—Adams vy. Virginian Gaso- 
line & Oil Co., 156 S.E. 63, 109 W.Va. 
631; Grffith v. American Coal Co., 84 
eae 621, 75 W.Va. 686, L.R.A.1915F 

Wis.—Poneitowcki 


v. Harres, 228 
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but where the court correctly instructs the jury as 
to a matter of law each question need not specifically 
embody such matter,’® although it has been held to 
be preferable that each question incorporate the 
matter of burden of proof,’® and a particular ele- 


N.W. 126, 200 Wis. 504; Roys v. First 
Nat. Bank, 197 N.W. 237, 183 Wis. 10; 
Lemke v. Milwaukee Blectric Ry. & 
Light Co., 136 N.W. 286, 149 Wis. 535. 


See Kammerer y. U. S. Silica Co., 
196 Ill.App. 527. 


76. Wilson v. Wilson, 130 S.E. 834, 
190 N.C. 819; Texas & N. O. R.-Co. v. 
Crow, (Tex.) 48 S.W.(2d) 1106 [rev 
(Civ-App.) 300 S-W. 93350 Butlersyv. 
Cole, (Commn.App.) 53 S.W.(2d) 1010 
[aff (Civ-App.) 36 S:W.(2d) 2591]; 
Prim v. Farmers’ Nat. Bank of Dub- 
lin, (Tex.Commn.App.) 44 S.W.(2d) 
943 [mod (Civ.App.) 28 S.W.(2d) 941, 
and op amended on other grounds 
(Commn.App.) 51 S.W.(2d) 684]; 
Chicago, R. I. & G. Ry. Co. v. Martin, 
(Tex.Civ.App.) 37 S.W.(2d) 207; Price 
v. D’Yarmett, (Tex.Civ-App.) .27. S. 
W.(2d) 616; Guaranty Bond State 
Bank of Timpson v. Redding, (Tex. 
Civ.App.) 24 S.W.(2d) 457; Panhan- 
dle & S. KF. Ry. Co. v. Key, (Tex.Civ. 
App.) 20 S.W.(2d) 260; Fort Worth 
& R. G. Ry. Co. v. Sageser, (Tex.Civ. 
App.) 18 S.W.(2d) 246; Humble Pipe 
Line Co. v. Spivey, (Tex.Civ.App.) 
13 S.W.(2d) 481; Galveston, H. & S. 
A. Ry. Co. v. Mallott, (Tex.Civ.App.) 
6 S.W.(2d) 432; Anderson Bros. v. 
Parker Const. Co., (Tex.Civ.App.) 254 
S.W. 642; Illinois Torpedo Co. v. 
Ellis, (Tex.Civ.App.) 233 S.W. 336; 
Woodruff v. Taub, (Tex.Civ-App.) 152 
S.W. 1193: 


77. Western Union Telegraph Co. 
v. Hicks, (Tex.Civ.App.) 47 S.W.(2d) 
466; Merchants’ Cotton Oil Co. v. 
Acme Gin Co., (Tex.Civ.App.) 39 S.W. 
(2d) 937 [application for error dism 
(Sup. 429 SaweC@d)in Vilis 5 Lexas 7é& 
P. Ry. Co. v. Ray, (Tex.Civ.App.) 287 
S.W. 91; Caldwell v. McGarvey, (Tex. 
Cw App.) 285 S.W. 859; Rio Grande, 

PSC. Eat Eis Ou Ns Guzman, (Tex. 
Bre App.) 214 S.W. 628 


78. Palmer v. Portixhd Ry., Light 
& Power Co., 125 P. 840, 62 Or. 539; 
Texas Employers’ Ins. Ass’n v. Lem- 


ons, (Tex.Civ.App.) 52 S.W.(2da) 767; 
McAnally v. Texas Co., (Tex.Civ. 
App.) 32 S.W.(2d) 947; Horton vy. 


Benson, (Tex.Civ.App.) 266 S.W. 213 
Laff (Commn.App.) 277 S.W. 1050]; 
Davis vw. McMillan, (Tex.Civ.App.) 241 
S.W. 723; Western Union Telegraph 
Co. v. McCormick, (Tex.Civ.App.) 240 
S.W. 6973) San Antonio Public Serv- 
ice Co. v. Mitchell, (Tex.Civ.App.) 238 
S.W. 265; West Lumber Co. v. Pow- 
ell, (Tex. Civ. App.), 221. (SW. °° 339% 
Western Union Telegraph Co. v. Mc- 
Gaughey, (Tex.Civ.App.) 198 S.W. 
1084, 1174; Aransas Harbor Terminal 
Ry. v. Sims, (Tex.Civ.App.) 179 S.W. 
895; Meidenbauer v. Town of Pewau- 
kee, 156 N.W. 144, 162 Wis. 326. 


79. Federal Surety Co. v. Smith, 
(Tex.Commn.App.) 41 S.W.(2d) 210 
[rev (Civ.App.) 25 S.W.(2d) 994]. 
And see cases infra this note. 


{a] Form.—It has been said that 
the least objectionable method of 
submitting a question to the jury is 
to include the element of burden of 
proof, by asking, “Do you find from 
the preponderance of the evidence 
that,” etce., so framing the question 
upon each issue of fact as to place the 
burden of proof where it properly be- 
longs. Federal Surety Co. vy. Smith, 
(Tex.Commn.App.) 41 S.W.(2d) 210 
[rev (Civ‘App.) 25 S.W.(2d) 994]; 
Continental Oil Co. vy. Berry, (Tex. 
Civ.App.) 52 S.W.(2d) 953; City of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment of right or liability need not be explicitly in- 
eluded where it is necessarily involved in the lan- 
guage used,*® nor is it necessary that the ques- 
tion be qualified or restricted to particular circum- 
stances where no other circumstances are in evi- 
It is not improper to submit the theory 
of one party separate from that of the other.*? 
Interrogatories or issues are ordinarily sufficient 
where they fairly submit material questions in the 
case,®* and the mere fact that a question might be 
more aptly drawn or its form improved does not 
The test of the sufficiency of 
special issues is whether they cover all pertinent 
Questions need not 
be in the identical language of the pleadings, so 
long as the substance of the issues is covered;8* but 
ordinarily a question may follow the language of 


dence.8? 


* make it erroneous.®# 


evidence and fairly apply it.®® 


Waco v. Diamond, (Tex.Civ.App.) 46 
S.W.(2d) 1049; Texas & P. Ry. Co. v. 
Bufkin, (Tex.Civ.App.) 46 S.W.(2d) 
(A= Stedman. Fruit).Go.. v... Smith, 
(Tex.Civ.App.) 45 S.W.(2d) 804; 
Moore v. Orgain, (Tex.Civ.App.) 291 
Sow. 583. 


80. Rust v. Page, (Tex.Civ.App.) 
52 S.W.(2d) 937 (good faith); Rick v. 
Farrell, (Tex.Civ.App.) 266 S.W. 522. 
See Kausch y. Chicago, Milwaukee 
Electric Ry. Co., 186 N.W. 257, 176 
Wis. 21 (holding that a question, ‘‘Did 
plaintiff . fail to use ordinary 
care’ is not objectionable on the 
ground that neither the question as 
submitted nor any instruction told 
the jury to answer affirmatively if 
they found that a slight want of or- 
dinary care contributed to the injury, 
since the language of the question in- 
cludes any want of ordinary care, 
and any want of care includes slight 
want of care). 


81. Ruppel v. United Railroads of 
San Francisco, 101 P. 803, 10 Cal.App. 
319; Texas Employers’ Ins. Ass’n v. 
White, (Tex.Civ.App.) 32 S.W.(2d) 
955; Magnolia Pipe Line Co. v. Leach, 
(Bex. Ciy.App,) 17 °S:W.(@d) 471; Tex-= 
as Employers’ Ins. Ass’n v. Mints, 
(Tex.Civ.App.) 10 S.W.(2d) 220; Sin- 
elair Oil & Gas Co. v. Bryan, (Tex. 
Civ.App.) 291 S.W. 692; North Texas 
Compress & Warehouse Co. v. How- 
ard, (Tex.Civ.App.) 267 S.W. 1026; 
Farmer v. Crowley, (Tex.Civ.App.) 
9so Sw. “Olt Crakts| vy.) MeAlien;, 
(Tex.Civ.App.) 196 S.W. 729; Rice v. 
Garrett, (Tex.Civ.App.) 194 S.W. 667. 


g2. Simpson yv. Fulcher, (Tex.Civ. 
App.) 45 S.W.(2d) 1012. 


$3. Ga.—Douglas v. McCurdy, 115 
S:BE. 658, 154 Ga. 814. 

Idaho.—Menasha Woodenware Co. 
v. Spokane International Ry. Co., 115 
P. 22, 19 Idaho 586. 

N.C.—House v. Boyd, 91 S.E. 603, 
Aiea @. C0. 


N.D.—York v. General Utility Cor- 
poration, 176 N.W. 352, 44 N.D. 51. 


Tex.—Monroe v. Gaylor, (Commn. 
App.) 268 S.W. 724 [rev (Civ.App.) 
260 S.W. 929]; Texas Employers’ Ins. 
Ass’n v. Beckworth, (Civ.App.) 42 
S.W.(2d) 827; Moore ~. Orgain, (Civ. 
App.) 291 S.W. 583; R. B. George Ma- 
chinery Co. v. Spearman, (Civ.App.) 
273 S.W. 640; Campbell v. McLough- 
lin, (Civ-App.) 270 S.W. 257 [rev on 
other grounds (Commn.App.) 280 S. 
W. 189]; Pyron v. Brownfield, (Civ. 
App.) 269 S.W. 202; Rattan v. Woods, 
(Civ.App.) 267 S.W. 312; Shahan v. 
Northern Texas Traction Co., (Civ. 
App.) 266 S.W. 850; Rick v. Farrell, 
(Civ.App.) 266 S.W. 522; Houston & 
TMC Ry. Co. v. Kujawa, (Civ.App:) 
265 S.W. 186; Settegast v. Meyer, 


TRIAL 


the pleadings.8? 


matter.®° 


they so find.®! 


(Civ.App.) 257 S.W. 3438; Panhandle & 
Sooke Ry. Cow. 7Vant Ansdels Civ. 
App.) 247 S.W. 920; Southwestern 
Telegraph & Telephone Co. v. French, 
(Civ.App.) 245 S.W. 997; Security 
Banking & Investment Co. v. Flana- 
gan, (Civ.App.) 241 S.W. 702 [mod on 
other grounds (Commn.App.) 254 S. 
W. 761 (corrected (Commn.App.) 262 
S.W. 741)]; Western Union Telegraph 
Co. v.. McCormick, (Civ.App.) 240 S. 
W. 697; Tarkington y. Nichols, (Civ. 
App.) 239 S.W. 326; Baker v. Sparks, 
(Civ.App.) 234 S.W. 1109; Kirby Lum- 
ber Goi. v. Conn, (Civ.App.) 222. S.W. 
842 [rev on other grounds 263 S.W. 
902, 114 Tex. 104]; Goree v. Uvalde 
Nat. Bank, (Civ: App.).218 S/W... 620; 
Security Ins. Co. v. Kelly, (Civ.App.) 
196 S.W. 874; Stine Oil & Gas Co. v. 
English, (Civ.App.) 185 S.W. 1009; 
Wedgworth vy. Smith, (Civ.App.) 178 
ae 641 [aff (Commn.App.) 213 S.W. 

te 

Wis.—York vy. Chicago, M. & St. P. 
BY OOs, HLS Ie WWin, OMil Ot Wise Lsli09 
De Pas v. Southern Wisconsin Ry. Co., 
150 N.W. 408, 159 Wis. 306; Westra 
v. Roberts, 145 N.W. 773, 156 Wis. 
230; Korn vy. Pfister & Vogel Leather 
Co., 1383 N.W. 586, 147 Wis. 526; Jen- 
sen v. Wisconsin Cent. Ry. Co., 128 N. 
W. 982, 145 Wis. 326. 


{a] Question reproducing  lan- 
guage of statute (1) which defines 
fraud, in asking whether fraud was 
committed, is not improper, Rick v. 
Farrell, (Tex.Civ.App.) 266 S.W. 522. 
(2) It is not necessary, however, 
that the language of the statute be 
used, and it is better that it be not 
used, if the substance of the matter 
can better or more simply be covered 
in other language. Jensen v. Wis- 
consin “Cent. Ry. Co., 128 N.W. 982, 
145 Wis. 326. 


84. Moore v. Orgain, (Tex.Civ. 
App.) 291 S.W. 583; Shahan v. North- 
ern, Texas, Traction, (Co... (Téx.Civ. 
App.) 266 S.W. 850; Security Bank- 
ing & Investment Co. v. Flanagan, 
(Tex.Civ.App.) 241 S.W. 702 [mod 
on other grounds (Commn.App.) 254 
S.W. 761 (eorrected (Commn.App.) 
262 S.W. 741)]; E. L. Essley Machin- 
ery Co. v. Milwaukee Motor Co., 151 
N.W. 814, 160 Wis. 300. 


85. Ingle v. Green, 162 S.E. 476, 
202) NG. 116% Wiraka “and City Nat. 
Bank of Johnson City, Tenn., v. Lew- 
is, 159 S.H. 312, 201 N.C. 148; Waters 
v. Waters, 155 S.H. 564, 199 N.C. 667; 
Virginia-Carolina Joint Stock Land 
Bank v. First & Citizens’ Nat. Bank 
of Elizabeth City, 150 S.B. 34, 197 N. 
C. 526; Virginia-Carolina Power Co. 
Va “Dayloryea.44Sih.! 523,196) N.C.98 5; 
Hooper v. Merchants’ Bank & Trust 
Co., 130 S.E. 49, 190 N.C. 423; Hlliott 
v. Tallassee Power Co,, 128 S.E. 730, 
190 N.C. 62; Caveness Produce Co. v. 


Use of technical or comprehensive terms. 
better practice to submit the specific issues of fact 
involved in a particular right or defense than to 
use a technical or comprehensive term,®? although 
the latter is not necessarily improper.®? 


[64 C.J.] 1151 


Form of inquiry. It has been held proper to sub- 
mit an interrogatory or issue in the form of a ques- 
tion whether the jurors find and believe a particular 
matter;** but such form is not exclusive,®® and a 
question is not improper because asking whether 
the jurors believe, instead of whether they find, the 
It is improper to state an issue in the 
form of a direction to the jury to find whether a 
certain fact existed, rather than to ask them whether 


It is 


Wilkinson, 125 S.E. 614, 188 N.C. 642; 
Bailey v. Hassell, 115 S.E. 166, 184 
IN C450; 


86. Aydelotte v. Billing, 97 P. 698, 
§ Cal.App. 673; Barron v. Hay, (Tex. 
Civ.App.) 236 S.W. 225. 


&7. Elliott v. Tallassee Power Co., 
128) SH. 7305 1900 NC.) 625 Davis eve 
Elly Lex. Civ: App.)-29t Swe s iapatt = 
(Commn.App.) 298 S.W. 526]. 


88 Texas Employers’ Ins. Ass’n vy. 
Sloan, (Tex.Civ.App.) 36 S.W.(2d) 319. 

89. Texas Employers’ Ins. Ass’n v- 
Sloan, supra. 

$0. Ineeda Laundry v. Newton, 
(Tex.Civ.Apd.) 33 S.W.(2d) 208. 


91. Morgan v. Maunders, (Tex.Civ. 
App.) 37 S.W.(24) 791. 


92. Bailey ov. Woodrum Truck 
Lines, (Tex.Civ.App.) 36 S.W.(2d) 
1090; Berrafato v. Exner, 216 N.W. 


165, 194 Wis. 149; Jensen vy. Wiscon- 
Sin Cent. Ry. Co., 128 N.W. 982, 145 
Wis. 326. 


; [a]. “Negligence.’’—Since the term 
‘negligence” has been construed to 
mean “want of ordinary care,” it is 
better for the court to use the latter 
term instead of the former in submit- 
ting questions to the jury, under a 
statute providing that in actions for 
injuries the judge shall submit to the 
jury the questions whether defendant 
was guilty of negligence, and, if that 
question is answered in the affirma- 
tive, whether the person injured was 
guilty of negligence, etc. Jensen v. 
Wisconsin Cent. Ry. Co., 128 N.W. 982, 
145 Wis. 326. 


[b] “Unavoidable accident.”—There: 
is no necessity of using the term “un- 
avoidable accident” in submitting that 
defense to the jury, it being the duty 
of the court to submit to the jury a 
fact or group of facts upon which a 
finding may be made which will show 
a right of recovery on the part of 
plaintiff or a defense on the part of 
defendant, and it is better practice to 
submit the issues of fact involved in 
the defense and omit the use of the 
term itself. Bailey v. Woodrum 
Truck Lines, (Tex.Civ.App.) 86 S.W. 
(2d) 1090. 


93. Blair & Hughes vy. A. I. Root 
Co. of Texas, (Tex.Civ.App.) 22 S.W. 
(2d) 502. 

[a] “UWnconditionally promised.”?— 
Where a caSe turns on the question 
whether the seller of goods accepted 
an order unconditionally or on a con- 
dition, a question as to whether the 
seller ‘unconditionally promised” to 
fill the order is not objectionable be- 
cause including the word ‘uncondi- 
tionally,” that being a material in- 
quiry. Blair & Hughes v. A. I. Root 
Co. of Texas, (Tex.Civ.App.) 22 S..W. 
(2d) 502. 
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Completeness. A question should be complete in 
itself, without necessitating reference to the plead- 
ings;°* but an interrogatory is not objectionable 
because referring to “the defendants” instead of 
mentioning them by name.?® 


Mistakes and irregularities. A mere clerical error 
in a special issue as submitted does not vitiate it 
where the meaning is plain;®® and the inclusion in 
a question of mere surplusage,?’? or the use of a 
plural instead of a singular word,®* is not objec- 
tionable where the jury cannot be misled thereby, 
nor is the use of two terms, alternatively or disjune- 
tively, for the same concept objectionable where 
there is no controversy as to the matter referred to.®® 
An irregularity or mistake is fatal, however, where 
the substance or effect of the question is thereby 
changed. 


[$ 940] b. By Whom Prepared. Special inter- 
rogatories desired to be submitted to the jury are 
ordinarily to be prepared by counsel for the party 
desiring such submission,” although the court is not 
obliged to require interrogatories to be answered in 
the form prepared by counsel,*? and may submit ques- 
tions in language varying from that of the request ;* 
and, similarly, it is the right and duty of counsel to 
prepare a form of special verdict,> but the jury may 
make alterations therein or frame a special verdict 
themselves.° Where requested interrogatories are 
numerous, and some are not proper to be given, the 
court after striking out the improper questions may 
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direct counsel to rearrange or recopy the others.” 


[§ 941] c. Number of Interrogatories.* The num- 
ber of special interrogatories or issues to be sub- 
mitted to the jury rests largely in the discretion of 
the court.° The questions submitted should not un- 
necessarily be so numerous as to confuse the jury,*° 
or to consume the time of the jury and court to no 
proper purpose,?! or, in the case of special inter- 
rogatories, to amount to a cross-examination of the 
jury on their verdict,1* and questions should not 
be multiplied for an ulterior purpose;'? but the 
mere fact that numerous questions are requested or — 
submitted does not necessarily show their impropri- 
ety, since more findings are required to develop the 
essential facts in a lengthy and involved case than 
in simpler ones.14 In submitting a ease upon special 
issues, such number of questions should be submit- 
ted as is necessary to cover each issuable fact.?® 
So a single issue,t® or a small number of issues,?* 
is ordinarily sufficient where each party’s conten- 
tions, and the whole ease, are fully and amply pre- 
sented thereby; but where a cause involves two or 
more elements, to which different principles of law 
are respectively applicable, it is better practice to 
submit more than one issue.?§ 


[§ 942] d. Conformity to Issues.1® A special in- 
terrogatory or special issues submitted to the jury 
for a finding should neither narrow nor enlarge the 
issues presented by the pleadings and evidence,?° 
but should conform and be confined thereto, and to 


94. Luling Oil & Gas Co. v. Ed- 
wards, (Tex.CiviApp.) 32 S.W.(2d) 
921; Pullman Co. v. Hays, (Civ.App.) 
257 S.W. 686 [certified questions an- 
swered 271 S.W. 1108, 114 Tex. 490]; 
Emerson-Brantingham Implement Co. 
v. Roquemore, (Tex.Civ.App.) 214 S. 
W.679. But see St. Louis, B. & M. Ry. 
Co. v. McLean, (Tex.Civ.App.) 241 S. 
W. 1072 [rev on other grounds 
(Commn.App.) 253 S.W. 248] (hold- 
ing that it is not error to ask the jury 
whether a party was guilty of any of 
the acts of negligence as charged in 
plaintiff's amended petition). 

95. Frick-Reid Supply Corporation 
vy. Meers, (Tex.Civ.App.) 52 S.W.(2d) 
1115 

96. 
658, 154 Ga. 814; 
Ry. Co. v. Anderson, 
194 S.W. 847. 


97. Gaither v. Gaither, (Tex.Civ. 
App.) 14 S.W.(2d) 286 [mod on other 
grounds (Commn.App.) 25 S.W.(2d) 
299]; Atchison, T. & S. KF. Ry. Co. v. 
Francis, (Tex.Civ.App.) 227 S.W. 342 
[aff 253 S.W. 819, 113 Tex. 202, 30 A. 
UR. 114). 

88. Huscher v. New York & Queens 
Electric Light & Power Co., 139 N.Y. 
S. 537 [aff 143 N.Y.S. 639, 158 App. 
Div. 422]; Texas Employers’ Ins. 
Ass’n v. Russell, (Tex.Civ.App.) 16 
S.W.(2d) 321. 

99. Horton v. Benson, (Tex.Civ. 
App.) 266 S.W. 213 [aff (Commn.App.) 
277 S.W. 1050]; Bell v. Milwaukee 
Electric Ry. & Light Co., 172 N.W. 
791, 169 Wis. 408. 

1. Brown v. Milwaukee Electric 
Ry. & Light Co., 133 N.W. 589, 148 
Wis. 98. 

[a] Rule applied.—In an action 
for damages for personal injuries the 
proper question is whether plaintiff’s 
want of care proximately contributed 
to his injury, not whether it proxi- 
mately contributed to his damages, 


Douglas v. McCurdy, 115 S.E. 
Ft. Worth & D. C. 
(Tex.Civ.App.) 


and a question in the latter form is 
erroneous. Brown v. Milwaukee Elec- 
tric Ry. & Light Co., 183 N.W. 589, 
148 Wis. 98. 


2. Allen vy. Davison, 16 Ind. 416. 


Submission of interrogatories on 
Aya own motion see supra §§ 920-— 


3. Allen v. Davison, 16 Ind. 416. 

4 Girard Fire & Marine Ins. Co. 
v. Mallard, (Tex.Civ.App.) 13 S.W. 
(2d) 895. 

5. Hopkins yv, Stanley, 43 Ind. 553; 
Pittsburgh, ete, RCo, Vv. Ruby... 38 
Ind. 294, 10 Am.R. 111; Case y. Ellis, 
30 N.E. 907, 4 Ind.App. 224; Johnston 
v. Fraser, (Tex.Civ.App.) 92 S.W. 49. 


6. Hopkins v. Stanley, 43 Ind. 553; 
Pittsburgh, ¢ete/,, Ra Co. Vv. Ruby, 38 
Ind. 294, 10 Am.R. 111. 


7. Jones v. Southwestern Interur- 
ban Ry. Co., 141 P. 999, 92 Kan. 809. 


8 Propriety of repeating question 
or substance thereof see supra § 939 
text and note 72. 


9. Canfield Rubber Co. v. Leary & 
Co., 121 A. 288, 99 Conn. 40; Under- 
wood v. Fosha, 150 P. 571, 96 Kan. 
240; Rogers v. Kansas Co-operative 
Reining iCo nut bol ok Kanwespd 
[neh den’139) P. 10380, 92 Kan. 256]; 
Evans v. Moseley, 114 P. 374, 84 Kan. 
322, 50 L.R.A.N.S. 889; Hunt v. Eure, 
127 S.H. 593, 189 N.C. 482; De Loache 
v. De Loache, 127 S.E. 419, 189 N.c. 
394; Walker v. Burt, 109 S.B. 48, 182 
N.C. 325; In re Herring’s Will, 67 S. 
BH. 570, 152 N.C. 258. 


10. Freedman v. New York, N. H. 
Go Ty Ei. Cor (i ALBION, LSieConns 60: 
15 Ann.Cas. 464; Oaks v. West, (Tex. 
Civ.App.) 64 S.W. 1033; Hartford F. 
Ins. Co. v. Post, 62 S.W. 140, 25 Tex. 
Civ.App. 428; Eberhardt v. Sanger, 8 
INS Weed (OL WilshivieeSee: Tous: 
Fromer & Co. v. Stanley, 69 N.W. 820, 
95 Wis. 56 (holding that the submis- 
sion to the jury of thirty-eight ques- 


tions to determine relatively simple 
issues is objectionable as tending to 
confuse the jury, and that the criti- 
cism thereof is not obviated by the 
fact that the party complaining there- 
of requested the submission of fifty- 
six questions which were even more 
objectionable than those submitted). 


11. Jones v. Southwestern Interur- 
ban Ry. Co., 141 P. 999, 92 Kan. 809. 


12. Cinkovitch y. Thistle Coal Co., 
121 N.W. 1036, 143 Iowa 595. 


13. Jones v. Southwestern Interur- 
ban Ry. Co., 141 P. 999, 92 Kan. 809. 


14. Jones v. Southwestern Interur- 
ban Ry. Co., 141 P. 999, 92 Kan. 809. 

15. Jensen v. Wisconsin Cent. Ry. 
Co., 128 N.W. 982, 145 Wis. 326. 


Each question to relate to single 
fact see supra § 939 text and note 46. 


16. Waters v. Waters, 155 S.E. 564, 
199) N.C. Gt. 


17. Hamus v. Weber, 226 N.W. 392, 
199 Wis. 320. 


18. Western Carolina Power Co. 
Vv. Hayes; 136 Sim. *353, 193) NeGs 104: 


; ae. Assumption of facts see infra 
Necessity of taking all elements of 

fact into account in framing question 

see supra § 939 text and note 75. 


20. Ariz.—Strahan vy. Haynes, 262 
P95, ios Arize 1283 


Iowa.—Jones v. Shelby County, 100 
N.W. 520, 124 Iowa 551; Morbey v. 
Chicago, etc., R. Co., 89 N.W. 105, 116 
Iowa 84. 


S.D.—Langness v. Chicago, M. & St. 
P. Ry. Co., 168 N.W. 1050, 40 S.D. 546. 


Tex.—Potomac Ins. Co. v. Easley, 
(Commn.App.) 1 S.W.(2d) 263 [re- 
forming and aff (Civ.App.) 293 S.W. 
346]; Clark v. Tabers, Inc., (Civ.App.) 
54 S.W.(2d) 262; Webb v. Martin, 
(Civ. App.) 39° S.W.(2a)) L117; | Kost 
Furniture Co. v. Camp, (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 942-943] 


the facts shown;?! and this rule has been applied 
with respect to questions as to negligence,?? inelud- 
unavoidable acci- 
dent,?* the ageney of one person for another,?® 
and breach of war- 


ing contributory negligence,”* 


the execution of a contract,*° 
ranty.?7 


[§ 943] e. Interrogatories Covering More Than 


32 S.W.(2d) 967; Prim v. Farmers’ 
Nat. Bank of Dublin, (Civ.App.) 28 S. 
W.(2d) 941 [aff in part and rev in part 
on other grounds (Commn.App.) 44 S. 
W.(2d) 943 (op am on other grounds 
(Commn.App.) 51 S.W.(2d) 684)]; 
Massachusetts Bonding & Insurance 
Co. v. Steele, (Civ.App.) 276 S.W. 470; 
Burnett v. Riter, (Civ.App.) 276 S.w. 
347; Humphreys Oil Co. v. Liles, (Civ. 
App.) 262 S.W. 1058 [aff (Commn. 
App.) 277 S.W. 100]; Huffmaster v. 
Toland, (Civ.App.) 250 S.W. 468; Tip- 
pett v. Hickox, (Civ.App.) 238 S.W. 
715; Lockett v. Farmers’ State Bank 
of Vernon, (Civ.App.) 205 S.W. 526. 
See Gulf, C & S. F. Ry. Co. v. Hines, 
(Civ.App.) 18 S.W.(2da) 833 (recogniz- 
ing the rule). 

Wis.—Richmond vy. Cretens, 185 N. 
W. 247, 175 Wis. 297. 


21. I11—Smith v. Lawley, 149 Ill. 
App. 480. 


Ind.—Union Traction Co. of Indi- 
py v. Ray, 155 N.E. 532, 85 Ind.App. 


Kan.—Foley v. Crawford, 264 P. 59, 
125 Kan. 252. 


Mich.—Gilbert v. Stickley, 169 N. 
W. 866, 204 Mich. 342. 


N.C.—King v. Seaboard Air Line 
Rye Cem Wb Shin, 2870 200% N.C. 23898; 
Compare Carolina-Tennessee Power 
Co. v. Hiawassee River Power Co., 88 
S.E. 349, 171 N.C. 248 (holding that 
questions should be framed upon the 
pleadings, and not upon the evidence). 


Tex.—East Texas Public Service 
Co. v. Johnson, (Commn.App.) 300 S. 
W. 975 {rod on other grounds 
(Commn.App.) 6 S.W.(2d) 344]; Clark 
v. Tabers, Inc., (Civ.App.) 54 S.W.(2q@) 
262; New Amsterdam Casualty Co. 
v. Scott, (Civ.App.) 54 S.W.(2d) 175; 
Seastrunk v. Kidd, (Civ.App.) 53 S.W. 
(2d) 678; Armour & Co. v. Tomlin, 
(Civ.App.) 42 S.W.(2d) 634; Faulk- 
ner v. Baber, (Civ.App.) 41 S.W.(2da) 
996; Shell Petroleum Corporation v. 
Parker, (Civ.App.) 37 S.W.(2d) 1064; 
Spurlock v. Hilburn, (Civ.App.) 32 S. 


W.(2d) 396; Wonderful Workers of 
the World v. Winn, (Civ.App.) 31 S. 
W.(2a) 879; New Amsterdam Casual- 


ty Co. v. Rutherford, (Civ.App.) 26 S. 
W.(2d) 377; National Guaranty Fire 
Ins. Co. of Newark, N. J., v. King, 
(Civ.App.) 24 S.W.(2d) 501; Norwich 
Union Indemnity Co. v. Wilson, (Civ. 
App.) 17 S.W.(2d) 68; Georgia Casual- 
ty Con Vv. Gibson; (Civ. App.) 1" SW 
(2d) 191; Thompson v. Moor, (Civ. 
App.) 4 S.W.(2d) 117; Texas Interur- 
ban Ry. Co. v. Halford, (Civ.App.) 299 
S.W. 277; Wright v. Maddox, (Civ. 
App.) 288 S.W. 560; Roark v. Pri- 
deaux, (Civ.App.) 284 S.W. 624; West 
Lumber Co. v. Smith, (Civ.App.) 283 
S.W. 1104; Haverbekken v. Johnson, 
(Civ.App.) 248 S.W. 102; Peterson v. 
Clay, (Civ.App.) 225 S.W. 1112; Puig 
v. Rodriguez, (Civ.App.) 219 S.W. 291; 
Watkins v. Hines, (Civ.App.) 214 S.W. 
663e hte Worth & 1D. Cr Ry. Co.) Vv. 
Speer, (Civ.App.) 212 S.W. 762; In- 
gram v. Fred, (Civ.App.) 210 S.W. 
298; Kansas City, Mol& 2 O°. R: *Co:y. 
Swift, (Civ.App.) 204 S.W. 135; Kan- 
sas City, M. & O. Ry. Co. v. Cole, (Civ. 
App.) 183 S.W. 137; San Antonio & A. 
P. Ry. Co. v. Stuart, (Civ.App.) 178 
S.W. 17; Barker v. Johnson, (Civ. 
App.) 154 S.W. 609. See Oppenheim v. 
Swinehart Tire & Rubber Co. of Ten- 


[64 C. J.—73] 
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One Matter of Fact. Under the general rule that 
each special interrogatory or special issue must call 
for a finding on a single question of fact,?* issues 
of fact should be separately submitted,?® and an 
interrogatory or issue is objectionable where it is 


duplicitous or multifarious, in combining two or 


nessee, (Civ.App.) 22 S.W.(2d) 991 
(holding issue submitted not errone- 
ous). 

Wis.—Pauloni v. Simmons Mfg. Co., 
151 N.W. 265, 160 Wis. 211 


And see cases infra notes 22-27. 


22. Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, (Tex.Civ.App.) 54 
S.W.(2d) 270; Cooke-Téague Motor 
Co. v. Johnson, (Tex.Civ.App.) 50 S.W. 
(24a).7°399; Dixie Motor Coach Corpo- 
ration v. Swanson, (Tex.Civ.App.) 41 
S.W.(2d) 436; Farrar Lumber Co. v. 
McDonald, (Tex.Civ.App.) 32 S.W. 
(2a) 940; Denison y. Darden Lumber 
Co., (Tex.Civ.App.) 21 S.W.(2d) 574; 
St. Louis Southwestern Ry. Co. of 
Texas v. Anderson & Hileman, (Tex. 
Civ.App.) 17 S.W.(2d) 473; Darden v. 
Denison, (Tex.Ciy.App.) 3 S.W.(2d) 
137 Gult, Cr & SS. Fo Ry.Co. v. Bbald= 
win, (Tex.Civ.App.) 2 S.W.(2d) 520; 
City of Fort Worth v. Ware, (Tex. 
Civ, ADD.) 1S. W. (20) 7" 464. cen yrrell 
Hardware Co. v. Orgeron, (Tex.Civ. 
App.) 289 S.W. 1040; Rosenthal Dry 
Goods Co. v. Hillebrandt, (Tex.Civ. 
App.) 280 S.W. 882; Lancaster v. 
Bradford, (Tex.Civ.App.) 279 S.W. 
607; Munger Automobile Co. v. Amer- 
ican Lloyds of Dallas, (Tex.Civ.App.) 
267 S.W. 304; San Antonio & A. P. Ry. 
Con Vailas WCE ClveA DD») in 2 ons 
W. 667; Eastern Texas Electric Co. 
v. Byrd, (Tex.Civ.App.) 252 S.W. 870; 

& Ss. FE 


GuifagC: PR yen COs Vee lorris, 
(Tex.Civ.App.) 241 S.W. 235 [aff 
(Commn.App.) 250 S.W. 1017]; Gulf, 


C&S. EN Ris Cos vi,Pryor.(Tex.Civ. 
App.) 238 S.W. 1040; Ft. Worth & 
Ci Ene COornN.s Morrow, (Tex.Civ. 


App.) 235 S.W. 664; Interstate Cas- 
ualty Co. of Birminghany v. Hogan, 


(Tex.Civ.App.) 232 S.W. 354; Rio 
Grande, E. P. & S. F. R. Co. v. Guz- 
man, (Tex.Civ.App.) 214 S.W. 628; 


Jamison Gin Co. v. Measels, (Tex.Civ. 
App.) 207 S.W. 365. Compare Stokes 
v. Commerce Realty Co. of San An- 
tonio, (Tex.Civ.App.) 25 S.W.(2d) 186 
(holding that.in an action for injuries 
suffered by slipping on a_ stairway. 
where plaintiff claims defendants 
were negligent in not properly light- 
ing the stairway, a question, ““‘Were 
the defendants negligent in respect to 
the sufficiency of the lighting?” is not 
an improper form, as against the ob- 
jection that the jury should instead 
be asked, “At the time of the accident, 
was the stairway dark?’’). 


23. McCrearry v. St. Louis South- 
western Ry. Co., (Tex.Commn.App.) 1 
S.W.(2d) 868 [rev (Civ.App.) 296 S.W. 
935]; Campbell v. Johnson, (Tex. 
Commn.App.) 290 S.W. 526 [aff (Civ. 
App.) 284 S.W. 261]; West Texas 
Utilities Co. v. Renner, (Tex.Civ. 
App.) 32 S.W.(2d) 264 [mod on other 
grounds (Commn.App.) 53 S.W.(2d) 
451]; Texas Pacific Coal & Oil Co. v. 
Grabner, (Tex.Civ.App.) 10 S.W.(2d) 


441; Yellow Cab Co. v. Waldie, (Tex. 
Civ.App.) 289 S.W. 125; Hines v. 
Mills, (Tex.Civ.App.) 218 S.W. 777 


{cert den 41 S.Ct. 447, 255 U.S. 576, 
65 L.Ed. 794]. See Sanbeouf v. Mur- 
phy Const. Co., 202 Ill.App. 548. 


24. Galveston, H. & S. A. Ry. Co. 
v. Cook, (Tex.Civ.App.) 214 S.W. 539. 


25. National Life & Accident Ins. 
Co. v. Leal, (Tex.Civ.App.) 36 S.W. 
(24) 324; Theis v. Curts, (Tex.Civ. 
App.) 33 S.W.(2d) 754; McDade v. 


more fact issues in one question,®° or intermingling 


Girardy, (Tex.Civ.App.) 242 S.W. 1061. 


26. Gilmer v. Graham, (Tex.Commn. 
App.) 52 S.W.(2d) 263 [rev (Civ. 
App.) 26 S.W.(2d) 687]. 


27. Sivalls Motor Co. v. Chastain, 
(Tex.Civ.App.) 5 S.W.(2d) 185; Rich- 
mond v. Cretens, 185 N.W. 247, 175 
Wis. 297. 


28. See supra § 939. 


29. McFaddin v. Hebert, 15 S.W. 
(2d) 213, 118 Tex. 314 [answers to 
certified questions conformed to (Civ. 
App.) 32 S.W.(2d) 914 (mod on other 
grounds (Commn.App.) 44 S.W.(2d) 
938)]; Fox v. Dallas Hotel Co., 240 S. 
W. 517, 111 Tex. 461; Simmonds v. 
St. Louis, Bo &M.. ORy Conn (rex. 
Commun. App.) 29 S.W.(2d) 989 [rev 
(Civ.App.) 18 S.W.(2d) 845]; St. 
Louis; SAR. t&eDe Rye Cox ve Wilson, 
(Tex.Commn.App.) 279 S.W. 808 [rev 
(Civ.App.) 262 S.W. 1074]; Oil Well 
Supply Co. v. Jowell, (Tex.Civ.App.) 
48 S.W.(2d) 406; Weidmer v. Stott, 
(Tex.Civ.App.) 48 S.W.(2d) 389; West- 
ern Union Telegraph Co. v. Hicks, 
(Tex.Civ. App.) 47 S.W.(2d) 466; 
Armour & Co. v. Tomlin, (Tex.Civ. 
App.) 42 S.W.(2d) 634; Shell Pipe 
Line Corporation v. Coston, (Tex.Civ. 
App.) 35 S.W.(2d) 1056; American 
Fidelity & Casualty Co. v. Williams, 
(Tex.Civ. App.) 34 S.W.(2d) 396; 
Wonderful Workers of the World v. 
Winn, (Tex.Civ.App.) 31 S.W.(2d) 879; 
Texas Employers’ Ins. Ass’n vy. Her- 
ron, (Tex.Civ.App.) 29 S.W.(2d) 524; 
McNeill v. Vickery, (Tex.Civ.App.) 26 
S.W.(2d) 741; Wichita Valley Ry. Co. 
v. Wallace, (Tex.Civ.App.) 17 S.W. (2d) 
150: Kansas City, M. & O. Ry. Co. of 
Texas v. Moore, (Tex.Civ.App.) 11 S. 
W.(2d) 335; Heid Bros. v. Bray, (Tex. 
Civ.App.) 7 S.W.(2d) 165; St. Louis 
Southwestern Ry. Co. of Texas v. 
Weatherly, (Tex.Civ.App.) 2 S.W.(2d) 
555; Texas & N. Ry. Co. v.. Owens, 
(Tex.Civ. App.) 299 S.W. 933° Inter- 
national & G. N. R. Co. v. Barnes 
Bros., (Tex.Civ.App.) 294 S.W. 349; 
Panhandle & S. F. Ry. Co. v. Par- 
rish, . (Tex:Civ.App:) 281, (Siw. | S8i- 
Penman v. Blount, (Tex.Civ.App.) 
264 S.W. 169; Texas Electric Ry. 
v. Jones, (Tex.Civ.App.) 262 S.W. 
131; “Baker iv. Crooms, \(@TexCiv: 
App.) 262 S.W. 104; Southwestern 
Telegraph & Telephone Co. v. An- 


drews, (Tex.Civ.App.) 169 S.W. 218; 
Kosak v. Boyce, 201 N.W. 757, 185 
Wis. 513; Zietlow v. Sweger, 192 N. 


W. 47, 179 Wis. 462;. Carle v. Nelson, 
130 N.W. 467, 145 Wis. 593. And see 
cases infra notes 30, 31. 


[a] Grouping issues so as to call 
for general verdict.—Where a cause 
is to be submitted to the jury on 
special issues, it is improper for the 
court to group the facts and special 
issues in Such manner as to eall for 
a general verdict. Missouri, K. & T. 
Ry. Co. of Texas v. Long, (Tex. 
Commn.App.) 299 S.W. 854 [rev (Civ. 
App.) 293 S.W. 184]. See Karotkin 
Furniture Co. v. Decker, (Tex.Civ. 
App.) 32 S.W.(2d) 703 [aff (Commn. 
App.) 50 S.W.(2d) 795] (recognizing 
the rule). 


30. Cal.—Phcenix Water 
Fletcher, 23 Cal. 481. 


Conn.—Freedman v. New York, etce., 
R. Co., 71 A. 901, 81 Conn. 601, 15 Ann: 
Cas. 464. 


Co. v. 
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Ill.—Illinois Steel Co. v. Mann, 64 
N.E. 328, 197 Ill. 186 [aff 100 I1l.App. 
367]; Gronlund v. Forsman, 124 I]1. 
App. 362. 


Ind.—Muncie & P. Traction Co. v. 
Hall, 89 N.H. 484, 173 Ind. 95; Hunting- 
ton County v. Bonebrake, 45 N.E. 470, 
146 Ind. 311; Rosser v. Barnes, 16 Ind. 
502; Wabash R. Co. v. Schultz, 64 N. 
EB. 481, 80 Ind.App. 495; Pope v. 
Branch County Sav. Bank, 54 N.E. 835, 
23 Ind.App. 210; Union Cent. Life Ins. 
Co. v. Hollowell, 50 N.E. 399, 20 Ind. 


App. 150; New York, etec.,.R. Co. v. 
case 46 N.E. 546, 17 Ind.App. 


Iowa.—Jones v. Shelby County, 100 
N.W. 520, 124 Iowa 551; Brier v. Da- 
vis, 96 N.W. 983, 122 Iowa 59; Powell 
v. Chittick, 56 N.W. 652, 89 Iowa 513. 


Kan.—Webb v. Boulanger, 229 P. 
754, 116 Kan. 711; Anderson vy. Heas- 
ley, 148 PB. 738, 95 Kan. 572; Atchison, 
ete., R. Co. v. Aderhold, 49 PB. 83, 58 
Kan.0293. 


Mich.—Wingilia v. Ashman, 217 N. 
W. 909, 241 Mich. 534. 


N.C.—Pearce v. Fisher, 45 S.E. 638, 
ISS} INC, SISIB% 


Tex.—J. M. Radford Grocery Co. v. 
Andrews, (Commn.App.) 15 S.W.(2d) 
218 [rev (Civ.App.) 5 S.W.(2d) 1010]; 
Fort Worth & D. C. Ry. Co. v. Ama- 
son, (Commn.App.) 276 S.W. 162 [aff 
(Civ.App.) 260 S.W. 204]; Panhandle 
& S. F. Ry. Co. of Texas v. Sedberry, 
(Civ.App.) 46 S.W.(2d) 719; Wood v. 
Williams, (Civ.App.) 46 S.W.(2d) 332; 
Mexas Ges RyanCoe ve Burkiny Civ. 
App.) 20 S.W.(2d) 1119; Texas & P. 
Ry. Co. v. Bufkin, (Civ.App.) 19 S.W. 
(2d) 343; Koontz v. Colglazier & Hoff, 
(Tex.Civ.App.) 5 S.W.(2d) 618; Phoe- 
nix Furniture Co. v. McCracken, (Tex. 
Civ.App.) 3 S.W.(2d) 545; Eastern 
Texas Electric Co. v. Rhymes, (Civ. 
App.) 1 S.W.(2d) 688; Crow v. Mon- 
roe, (Civ.App.) 273 S.W.. 886; Lan- 
caster & Wallace v. Rogers & Adams, 
(Civ.App.) 258 S.W. 283; J. M. Rad- 
ford Grocery Co. v. Jamison, (Civ. 
App.) 221 S.W. 998; Kansas City, M. 
& O. Ry. Co. of Texas v. Weatherby, 
(Civ.App.) 203 S.W.: 793; Schaff v. 
Scoggin, (Civ.App.) 202 S.W. 758; Tex- 
ASeeo NaeO.en. Cos) Var curner. (Civ. 
App.) 199 S.W. 868; Zavala Land & 
Water Co. v. Tolbert, (Civ.App.) 184 


S.W. 523; J. M. Guffey Petroleum Co. 
v. Dinwiddie, (Civ.App.) 182 S.W. 
444; Southern Gas & Gasoline Engine 


Co. v. Adams & Peters, (Civ. App.) ‘169 
S.w. 1143. 


Wis.—Howard v. Beldenville Lum- 
ber Co., 114 N.W. 1114, 134 Wis. 644; 
Odegard v. North Wisconsin Lumber 
Co., 110 N.W. 809, 180 Wis. 659; Mauch 
v. Hartford, 87 N.W. 816, 112 Wis. 40; 
Dugal v. Chippewa Falls, 77 N.W. 878, 
101 Wis. 533. 


See Swallow v. First State Bank, 
161 N.W. 207, 35 N.D. 608 (recogniz- 
ing the rule, but holding a double 
question not ground, for reversal 
where under the circumstances the 
jury could not have been confused or 
their answer made uncertain). 


And see cases infra this note. 


[a] Total and permanent disabil- 
ity —(1). By some authorities it is 
held that a special issue or special in- 
terrogatory inquiring whether the in- 
juries of a person caused total and 
permanent disability. is objectionable 
as duplicitous. Lumbermen’s Recip- 
rocal Ass’n v. Wilmoth, (Tex.Commn. 
App.) 12 S.W.(2d).972 [mod (Civ. 
App.).1 S.W.(2da) 415]; Texas Em- 
ployers’ Ins. Ass’n v. Comer, (Tex. 
Civ.App.) 42 S.W.(2d) 832; Texas 
Employers’ Ins. Ass’n v, White, (Tex. 
Civ.App.) 32 S.W.(2d) 955 [disavpr 
.Georgia Casualty Co. v. Gibson, (Civ. 
App.) 11 S.W.(2d) 191]};. Indemnity 


‘Co. 


‘automobiles. 
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bell, (Tex.Civ.App.) 19 S.W.(2d) 622. 
See Western Indemnity Co. v. Mac- 
Kechnie, (Tex.Civ.App.) 214 S.W. 456 
(holding erroneous, as duplicitous, a 
question whether the injuries in suit 
continuously and wholly disabled a 
person, and resulted in his death). 
(2) According to other authorities, 
however, such a question is not to be 
regarded as duplicitous. State Life 
Ins. Co. v. Wilson, (Tex.Civ.App.) 54 
S.W.(2d) 233; Fidelity Union Casual- 
ty Co. v. Cary, (Tex.Civ.App.) 13 S.W. 
(2d) 993 [rev on other’ grounds 
(Commn. App.) 25. Siw. (2a) 30215 
Georgia Casualty Co. v. Gibson, (Tex. 
Civ.-App.) 11 S.W.(2d) 191; Texas Em- 
ployers’ Ins. Ass'n /v. Heuer, (Tex. 
Civ.App.) 10 S.W.(2d) 756. (3) Where 
a question as to whether plaintiff was 
totally disabled for any period of time 
is so framed as to relate only to the 


‘matter of time and not to the totality 
‘of the disablement, it is not objection- 


able as duplicitous. Federal Surety 
v. Smith, (Tex.Commn.App.) 41 
S.W.(2d) 210 [rev (Civ.App.) 25 S.W. 
(2d) 994]. 


[b] Injury in course of employ- 
ment.—(1) It has been held that a 
question whether an employee sus- 
tained an injury in the course of his 
employment is duplicitous. Texas 
Employers’ Ins. Ass'n v. White, (Tex. 
Giv.App.) 32 S.W.(2d) 955. (2) There 
is also, however, authority to the con- 
trary. Texas Employers’ Ins. Ass'n 
vy. Thomas, (Tex.Civ.App.) 283 S.W. 
240. 


[ec] Questions held duplicitous or 
multifarious. — (1) What amount 
would compensate plaintiff for 
humiliation, embarrassment, and men- 
tal and physical suffering, if any. 
Roberts v. King, (Tex.Civ.App.) 49 
Siw. (2d) 99: (2) Whether con- 
tractors departed materially from 
plans and specifications, and, if so, 
whether such departure was author- 
ized. Brammer & Wilder v. Lime- 
stone County, (Tex.Civ.App.) 24 S.W. 
(2a) 99. (3) Whether an agent act- 
ed within the “real or apparent” scope 
of his authority. Theis gv. Curts, 
(Tex.Civ.App.) 33 S.W.(2d) 754. (4) 
Whether parent failed to instruct 
child not to climb a pole and whether 
such failure was negligence. Texas- 
Louisiana Power Co. v. Bihl, (Tex. 
Civ.App.) 48 S.W.(2d) (294. (5) 
Whether a broker procured a prospec- 
tive purchaser ready, willing, and able 
to purchase the property. Granata v. 
Mothner, (Tex.Civ.App.) 44 S.W.(2d) 
‘817. (6) Whether person exercised 
ordinary care to keep a lookout for 
Clements v. Wright, 
(Tex.Civ.App.) 47 S.W.(2d) 652. (7) 
Whether railroad company was negli- 
gent in furnishing cars and bedding 
and in handling a train, Kansas City, 
M. & O. Ry. Co. of Texas v:' Moore, 
(Tex.Civ.App.) 11 S.W.(2d) 335. (8) 
Whether party agreed to pay taxes 
and interest. Lyon vy. Gray, (Tex.Civ. 
App.) 288 S.W. 545. (9) Whether, 
if any false representation was made, 
what it was, and if more than one to 
give them. all. McCowen, Probst, 
Menaugh Co. v. Short, 118 N.H. 538, 
119 N.E. 216, 69 Ind.App. 466. (10) 
Whether a shipment was handled with 
a reasonable degree of care and with- 
in a reasonable time. Gulf, C.& S. F. 
Ry. Co. v. Hines, (Tex.Civ.App.) 239 
S.W. 244 [aff (Commn.App.) 250 S.W. 
1018. (11) Whether railroad com- 
pany negligently permitted its fence 
to be removed and negligently failed 
to prevent livestock from coming 
upon its right of way; also, whether 
the railroad company negligently per- 
mitted its right of way to be unfenced 
and negligently ran down plaintiff's 
stock. Texas & N. O. R. Co. v. Turner, 
(Tex.Civ.App.) 199. S.W. 868. (12) 


Ins. Co. of North America v. Camp- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Whether payee transferred notes to 
plaintiff in good faith, where the fact 
of transfer was disputed. Lewis v. 
farmers’ & Mechanics’ Nat. Bank of 
Ft. Worth, (Tex.Civ.App.) 204 S.W. 
888. (13) Whether the driver of a 
ear was negligent in driving the car 
down an incline in such a manner as 
to collide with a truck, in operating 


“the car at a dangerous rate of speed, 


in attempting to pass the truck with 
which it collided while operating at 
a dangerous rate of speed, or in turn- 
ing the car to the left immediately in 
front of the truck, if it was so turned. 
Interstate Casualty Co. of Birming- 
ham v. Hogan, 232 S.W. 354. (14) 
Whether defendant by negligence 
caused the death of plaintiff's horse, 
or was the proximate cause of its 
death. Eastern Texas Hlectric Co. v. 
Byrd, (Tex.Civ.App.) 252 S.W. 870. 
(15) In beneficiary’s action on a life 
insurance policy, whether insured of1 
or about the named date made fraudu- 
lent representations to the insurer’s~ 
agent for the purpose of procuring 


the contract or policy sued on. 
American Nat. Ins. Co. v. Stevens, 
‘(Tex.Civ.App.) -262 S.W. 838. (16) 


Whether the motorman of a car was 
driving it in a careless and negligent 
manner, and without keeping a proper 
lookout for persons on or near the 
tracks. Northern Texas Traction Co. 
v. Jenkins, (Tex.Civ.App.) 266 S.W. 
175. (17) Whether an employee had 
sufficient mechanical knowledge suc- 
cessfully to operate and make ordi- 
nary repairs upon a machine. Ken- 
nedy v. Wheeler, (Tex.Civ.App.) 268 
S.W. 516. (18) In an action for a 
fire set by a locomotive, whether the 
engine and trains were operated care- 
lessly, or wherein the engine was de- 
fective. Manley v. Missouri, K. & T. 
Ry.:Co!, 107 PP. 540) 82° Kan! 2115 (iio) 
Whether a person knew or in the ex- 
ercise of ordinary care ought to have 
known, of the existence of a danger. 
Berger v.- Abel & Bach Co., 124 -N.W. 
410, 141 Wis. 321. (20) Whether a 
jack slipped as claimed by plaintiff, 
and, if so, whether plaintiff was in- 
jured thereby; also whether the jack 
was defective, and, if so, whether the 
defects rendered it unsafe. Weidmer 
v. Stout, (Tex.Civ.App.) 48 S.W.(2d) 
389. (21) What number of cattle, 
if any, plaintiff could have pastured, 
and for how long, and whether he was 
prevented from doing so by railroad 
company’s failure to maintain cattle 
guards. Fort Worth & D. S. P. Ry. 
Co. _v. Alexander, (Tex.Civ.App.) 51 
S.W.(2d) 644. (22) For other ques- 
tions held duplicitous or multifarious 
see Poor v. Madison River Power Co., 
108 P. 645, 41 Mont. 236; Stinnett v. 
Paramount-Famous Lasky Corpora- 
tion of New York, (Tex.Commn.App.) 
37 S.W.(2d) 145 [aff (Civ.App.) 17 S. 
W..C2d)) 12575" Ft. Worth (6 (D. CRY 
Co. v. Morrow, (Tex.Civ.App.) 255 S. 
W. 674 [error den 278 S.W. 1115, 114 
Tex. 582]; Pryor & Wilson v. Moody, 
(Tex.Civ.App.) 49 S.W.(2d) 506; Kan- 
sas City, M. & O. Ry..Co. of. Texas 
v. Foster, (Tex.Civ.App.) 54 S.W.(2d) 


270; Guitar v. Wheeler, (Tex Civ. 
App.) 36 S.W.(2d) 325; Faulkner v. 
Baber, (Tex.Civ.App.) 41 S.W.(2d) 


996; American Nat. Ins. Co. vy. Porter, 
(Tex.Civ.App.) 42 S.W.(2d) 1040; Oil 
Well Supply Co. v. Jowell, (Tex.Civ. 
App.) 48 S.W.(2d) 406; Fort Worth 
& R. G. Ry. Co. v. Sageser, (Tex.Civ. 
App.) 18 S.W.(2d) 246; Scrivner v. 
Federal Credit Bureau, (Tex.Civ.App.) 
12 S.W.(2d) 592; Totten v. Houghton, 
(Tex.Civ.App.) 2 S.W.(2d): 530; , St. 
Louis Southwestern Ry. Co. of Texas 
v. Weatherly, (Tex.Civ.App.) 2. S.W. 
(2d) 555; Wichita Valley Ry. Co. v. 
Williams, (Tex.Civ.App.) 6 S.W.(2d) 
439; City of Nacogdoches v. Wise, 
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in the same question two or more issues of fact, 
although where all branches but one of an apparently 
relate to wuncontroverted 
facts,** or facts as to which separate findings are 
called for by preceding interrogatories,?* no objec- 
tion hes, and a question merely presenting two 


multifarious question 


TRIAL 


phases of the same claim or defense, both of which 


(Tex.Civ.App.) 300 S.W. 949; Estep 
v.. Bratton, (Tex.Civ.App.) 298 S.W. 
145; McWhorter v. Scales & Duvall, 
(Tex.Civ.App.) 297 S.W. 894; Central 
Transfer & Storage Co. v. Wichita 
Falls Motor Co., (Tex.Civ.App.) 222 8S. 
W. 688; Southland Life Ins. Co. v. 
Ballew, (Tex.Civ.App.) 268 S.W. 1027; 
Western Indemnity Co. v. Mackechnie, 
(Civ.App.) 214 S.W. 456. 


[ad] Questions held not duplicitous 
or multifarious.—(1) Whether an oil 
lease was abandoned by the _ lessee 
and assignees of interests therein. 
Frick-Reid Supply Corporation  v. 
Meers, (Tex.Civ.App.) 52 S.W.(2d) 
115. (2) Whether an employee’s in- 
juries arose out of and in the course 
of his employment. Weston-Dodson 
Co. v. Carl, 144 A. 708, 156 Md. 535, 
(3) Whether a hernia appeared sud- 
denly and immediately after an in- 
jury. Texas Employers’ Ins. Ass’n v. 
Adcock, (Tex.Civ.App.) 52 S.W.(2d) 
781; Bankers Lloyds v. Pollard, (Tex. 
Civ.App.) 40 S.W.(2d) 859. (4) 
Whether an employee sustained an 
injury resulting in a hernia while 
working for his employer on or about 
a specified date. Texas Employers’ 
Ins. Ass’n vy. Adcock, supra; Texas 
Indemnity Ins. Co. v. Holloway, (Tex. 
Civ.App.) 30 S.W.(2d) 921 [rev on 
other grounds (Commn.App.) 40 S. 
W.(2d) 75]. (5) Whether the use of 
defendant’s motor vehicle by another 
was with the knowledge and permis- 
sion of defendant. Ineeda Laundry 
v. Newton, (Tex.Civ.App.) 33 S.W.(2d) 
208. (6) Whether the driver of a 
ear was negligent in the manner of 
driving it “around the curve and down 
the hill.”” Monzingo v. Jones, (Tex. 
Civ.App.) 34 S.W.(2d)_ 662. (7) 
Whether a person sustained an in- 
jury to two or more specified parts 
of his body. Security Union Ins. Co. 
v. Guthrie, (Tex.Civ.App.) 41 S.W. 
(2d) 315; Security Union Ins. Co. v. 
Hall, (Tex.Civ.App.) 37 S.W.(2d) 811; 
Watts v. Texas Employers’ Ass’n, 
(Tex.Civ.App.) 264 S.W. 186. (8) 
Whether plaintiff's negligence did 
“directly and proximately cause and 
contribute to” his injuries. 
Dozier Const. Co., (Tex.Civ.App.) 45 
S.W.(2d) 661. (9) What was the 
reasonable market value of property 
immediately before and immediately 


after the occurrence in question. 
City of Waco v. Roberts, (Tex.Civ. 
App.) 12 S.W.(2d) 268. (10), Wheth- 


er a settlement was induced by over- 
reaching, pressure, threats, and un- 
due influence. Southern Surety Onis 
Solomon, (Tex.Civ.App.) 4 S.W.(2d) 
599. (11) In an action on a fire in- 
surance policy, whether the insured 
house was vacant or unoccupied for 
ten days. Continental Ins. Co. of 
New York v. Nabors, (Tex.Civ.App.) 
6 S.W.(2d) 151. (12) Whether plain- 
tiff sustained “any financial injury or 
mental suffering.” Evans v. McKay, 
(Tex.Civ.App.) 212 S.W. 680. (13) 
Whether the assignee of an oil lease 
sank as many wells as reasonable dili- 
gence required under all the circum- 
stances to extract the oil from under 
the premises and to protect the prop- 
erty from drainage by wells on ad- 
jacent premises. Humble Oil & Refin- 
ing Co. v. Strauss, (Tex.Civ.App.) 243 
S.W. 528. (14) Whether a party en- 
tered on a gravel bed and took gravel 
therefrom. Indianapolis Coal Trac- 


Ripley v. | 


tion Co. v. Dalton, 87 N.E. 552, 48 Ind. 
App. 330. (15) In a personal injury 
ease, whether plaintiff was knocked 
down and run over and injured. San 
Antonio & A. P. Ry.-Co: v. Stuart, 
(Dex. Civ Apps) i178" SEwii 173 (16) 
Whether medical expense incurred 
was reasonable and necessary. Texas 
Employers’ Ins. Ass’n vy. Henson, 
(Tex.Civ.App.) 31 S.W.(2d) 669 [aff 
(Commn.App.) 52 S.W.(2d) 247 (va- 
eating op (Commn.App.) 48 S.W.(2d) 
970)]. (17) For other questions held 
not duplicitous or multifarious see 
Indianapolis Coal Traction Co, v. Dal- 
ton, 87 N.E. 552, 43 Ind.App. 330; R. 
N. McCulloh & Co. V. Restivo, 136 A. 
54, 152 Md. 60; Box v. Fluitt, (Tex. 
Civ.App.) 47 S.W.(2d) chk Corie Republic 
Production Co. v. Collins, (Tex.Civ. 
App.) 41 S.W.(2d) 100; Regester v. 
Lang, (Tex.Civ.App.) 33 S.W.(2d) 230 
[rev on other grounds (Commn.App.) 
49 S.W.(2d) 715]; Missouri Pac. R. 
Co. v. Guillory, (Tex.Civ.App.) 28 S. 
W.(2d) 282 [cert den 51 S.Ct. 495, 283 
WS 8490, opie Oey Leone eCity Ot 
Wichita Falls v. Whitney, (Tex.Civ. 
App.) 26 S.W.(2d) 327; Watson Co. 
v. Lone Star Sérvice Station, (Tex. 
Civ.App.) 16 S.W.(2d) 151; City of 
Abilene v. Moore, (Tex.Civ.App.) 12 
S.W.(2d) 604; Texas Employers’ Ins. 
Ass’n v. Heuer, (Tex.Civ.App.) 10 S. 
W.(2d) 756; Farmers’ & Mechanics’ 
Nat. Bank v. Marshall, (Tex.Civ.App.) 
4 S.W.(2d) 165; Republic Production 
Co. v. Collins, (Tex.Civ.App.) 3 S.W. 
(2d) 1113 [rev reh on other grounds 
(Civ.App.) 7 S.W.(2d) 187]; Blalock 
v. Jones, (Tex.Civ.App.) 1 S.W.(2d) 
400; Denison vy. Nunn, (Tex.Civ.App.) 
293 S.W. 838; Galveston, H. & S. A. 
Ry. Co. v. Neville, (Tex.Civ.App.) 272 
S.W. 597; Texas Electric Ry. v. Jones, 
(Tex.Civ.App.), 262 S.W. 131; Hous- 
ton, E. & W. T. Ry. Co. v. Hough, 
(Tex.Civ.App.) -260 S.W. 233; St. 
Louis, S. FF. & T: Ry. Co.) v. Ussery, 
(Tex.Civ.App.) 259 S.W. 275; Davis 
v. Christensen, (Civ.App.) 247 S.W. 
303 [error den 278 S.W. 1114, 114 Tex. 
Dot]; 
of Texas v. Lamkin, (Tex.Civ.App.) 
220 S.W. 179; San Antonio, U. & G. R. 
Co. v. Dawson, (Tex.Civ.App.) 201 S. 
W. 247+ Miles’ *v.’ Harris, *'(Lex.Civ. 
App.) 194 S.W. 839; Rice v. Garrett, 
(Tex.Civ.App.) 194 S.W. 667; Wan- 
kowski v. Crivitz Pulp, ete., Co., 118 
N.W. 643, 137 Wis. 123; Payne v. 
Payne, 109 N.W. 105, 129 Wis. 450. 


31. Garcia Vv. Zamora, (Tex. 
Commn.App.) 13 S.W.(2d) 78 [rev 
Sey App) 2 S.W.(2d) 907]; Texas & 

. Co. v. Miller Bros., (Tex.Civ. 
Testy bes S.W.(2d) 989; Pastern 
Texas Electric Co. v. Smith, (Tex. 
Civ.App.) 298 S.W. 314; Texas Hm- 
ployers’ Ins. Ass’n y. Olesky, (Tex. 
Civ.App.) 288 S.W. 244; Northern 
Texas Traction Co. v. Gilbert, (Tex. 
Civ. App.) 282) S2wy $50;9° Hines! (iv. 
Whiteman, (Tex.Civ.App.) 228 S.W. 

979; Puig v. Rodriguez, 
App.) 219'S.W. 291; Laybourn v. Bray 
& Shifflet, (Tex.Civ.App.) 214 S.W. 
630; Rice v. Garrett, (Tex.Civ.App.) 
194 S.W. 667. ee Lie Eastman v. 
Atchison, T. & S Ry. ‘Cost Tees a, 
102 Kan. 400 (holding that where a 
question asks for something which 
the parties have a right to know, and 
contains no pitfall or trap for an un- 
wary juror, its submission is not ren- 
dered improper merely because an 


St. Louis Southwestern Ry. Co. | 


(Tex.Civ.’ 
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must be answered in the affirmative or negative, as 
the case may be, in order to establish it, is not ob- 
jectionable as embracing two matters.*4 
pleaded group of facts comprising a cause of action 
or defense should be presented as a separate is- 
sue;°° thus where more than one ground of negli- 


So each 


affirmative answer would find plaintiff 
guilty of contributory negligence, and 
a negative answer would find défend- 
ant guilty of no negligence). 
32. Wood v. Williams, 
App.) 46 S.W.(2d) 332; 


(Tex.Civ. 
Texas Em- 


ployers’ Ins. Ass’n v. Sloan, (Tex. 
Civ.App.) 36 S.W.(2d) 319; Texas 
Employers’ Ins. Ass’n vy. Coulter, 


(Tex.Civ.App.) 35 S.W.(2d) 1082; Wil- 
son v. Hagins, (Tex.Civ.App.) 25 S.W. 
(2d) 916 [aff (Commn.App.) 50 S.W. 
(2a) 797]; Sweetwater Progressive 
Mut. Life & Accident Ass’n v. Allison, 


(Tex.Civ.App.) 22. S.W.(2d) 1107; 
Clifton Mercantile Co. v. Gillaspie, 
acre gee ae 7 S.W.(2d) 906 [aff 
Commn.App.) 15 S.W.(2d) 607]; 


Gulf, Cy; & Sz By “Ry. .Co: 
(Tex.Civ.App.) 270 Sw: 18 


[a] He oatode eh A; ques- 
tion combining the issues whether a 
purchaser relied on certain represen- 
tations and whether he was thereby 
induced to enter into the contract of 
purchase is not reversible error where 
the evidence ‘on the latter issue is 
undisputed. Wood v. Williams, (Tex. 
Civ. Apps)e 46% SUW-(20)7- 33:22 262) Vo 
special issue as to whether a note 
and mortgage were altered after 
execution without the maker’s con- 
sent is not bad, as duplicitous, where 
the only controversy in the case is as 
to whether the alteration was made 
before or after execution. Clifton 
Mercantile Co. v. Gillaspie, (Tex.Civ. 
App.) 7 S.W.(2d) 906 [aff (Commn. 
App.) 15 S.W.(2da) 607]. 

33. Texas Employers’ Ins. Ass’n v. 
Henson, (Tex.Commn.App.) 48 S.W. 
(2d) 970 [rev (Civ.App.) 31 S.W.(2d) 
669, and op vacated on reh on other 
grounds (Commn.App.) 52 S.W.(2d) 
669]; Casualty Reciprocal Hxchange 
v. Stephens, (Tex.Commn.App.) 45 S. 
W.(2d) 1438 [aff (Civ.App.) 25 S.W. 
(2d) 180]; Casualty Reciprocal Co. 
v. Stephens, (Tex.Civ.App.) 25 S.W. 
(2d) ve [aff (Commn.App.) 45 S.W. 
(2d) 143]. 

[a] Illustration.—A question ask- 
ing the jury to find whether plaintiff 
was totally disabled for any length of 
time by reason of his injury, if any 
there was, is not objectionable as sub- 
mitting the issues of totality of dis- 
ability and duration of the injury ina 
single question, where the jury is 
asked by a preceding question to find 
whether plaintiff was totally disabled 
for some length of time by reason of 
such injury, since an affirmative an- 
swer to that question would leave 
nothing to be determined by the jury 
in answer to the subsequent question 
except the duration of the incapacity. 
Texas Employers’ Ins. Ass’n v. Hen- 
son, (Tex.Commn.App.) 48 S.W.(2d) 
970 [rev (Civ.App.) 31 S.W.(2d) 669, 
and op vacated on reh on _ other 
grounds (Commn.App.) 52 S.W.(2d) 
669]. 

34. Kirby v. Kelly, 73 S.E. 780,:90 
S.C. 878; Missouri, K. & T. R. Co. of 
Texas v. Long, (Tex. Civ.App.) 23 S. 
W.(2d) 401, 

35. Fox v; Dallas Hotel Co., 
S..W.. 517, 111 Tex, 461; 
M. & O. Ry. Co. of Texas Va perry, 
(Tex.Commn.App.) 6 S.W.(2d) 111 
[rev (Civ.App.) 296 S.W. 683]; Adams 
v. Le Sage, (Tex.Civ.App:) 25 S.Ww. 
(2d). 207; Kansas City, M. & O. Ry. 
Co. of Texas v. Moore, (Tex.Civ.App.) 


Harrell, 


240 
Kansas City, 
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gence,°® fraud,?7 or other tort liability,?® or of 
contract lability,*® is involved in an action, it is 
not proper to submit the question generally, but 
each ground should be separately submitted,*® al- 
though where there is but one ground of negligence 
the fact that acts of two or more persons are in- 
volved does not require the submission of separate 
questions,*! and where only a single contract is in- 
volved the fact that it was made with two or more 
persons does not necessitate the submission of sep- 
However, a single 
issue of fact, although consisting of or involving 


arate questions as to each.*? 


two or more elements, should be 


whole and not in parts,** although the contrary mode 


Line GcOa sop Onin V1geAg ©. 
Horn Co. of Texas, (Tex:Civ.App.) 6 
S.W.(2d) 816; Crow v. Monroe, (Tex. 
Civ.App.) 273 S.W. 886; Winkler v. 
Power & Mining Machinery Co., 124 
N.W. 2738, 141 Wis. 244. But see 
Cecil & Co. v. Stamford Gas & Elec- 
tric Co., (Tex.Civ.App.) 242 S.W. 536 
(holding the rule inapplicable where 
the case is submitted on special is- 
sues). S 

36. Pearce v. Fisher, 45 S.E. 638, 
133 N.C. 333; Fox v. Dallas Hotel Co., 
240 Siw. 517, 111 Tex. 4615 Kansas 
City, M. & O. Ry. Co. of Texas v. Per- 
ry, (Tex.Commn.App.) 6 S.W.(2d) 111 


[rev (Civ.App.) 296 S.W. 683]; Fort 
Worth & R.ioG. Ry. Co. wv. Sageser, 
(Tex.Civ.App.) 18 S.W.(2d) 246; 


Southwestern Bell Telephone Co. v. 
Hodges, (Tex.Civ.App.) 16 S.W.(2d) 
OSD hexas) 6c) ese Rhys CO. Vv.) bryan, 
Chex Civ App.) lor mSavy.C2d) » 09S: 
Darden v. Denison, (Tex.Civ.App.) 3 
S.W.(2d) 187; Southern Iron & Ma- 
chine Co. v. Portugal, (Tex.Civ. App.) 
53 S.W.(2d) 685; France v. Graves, 
(Tex.Civ.App.) 48 S.W.(2d) 438; St. 
Louis, B. & M. Ry. Co. v. Edwards, 
(Tex.Civ.App.) 48 S.W.(2d) 360; 
Texas & N. O. R. Co. v. Ewing, (Tex. 
Civ.App.) 46 S.W.(2d) 398; Panhandle 
& S. F. Ry. Co. v. Miller, (Tex.Civ. 
App.) 44 S.W.(2d) 790; Northern 
Texas Traction Co. v. Singer, (Tex. 
Civ.App.) 34 S.W.(2d) 920; Butler v. 
Herring, (Tex.Civ.App.) 34 S.W.(2d) 
307; City of Nacogdoches v. Wise, 
(Tex.Civ.App.) 300 S.W. 949; North- 
ern Texas Traction Co. v. Gilbert, 
(Tex.Civ.App.) 282 S.W. 850; Ken- 
nedy v. Wheeler, (Tex.Civ.App.) 268 
S.W. 516; Schaff v. Copass, (Tex.Civ. 
App.) 262 S.W. 234; Hines v. Parry, 
(Tex.Civ.App.) 227 S.W. 339 [rev on 
other grounds (Commn.App.) 238 S. 
W. 886]; Kansas City, M. & O. Ry. 
Co. of Texas v. Bomar, (Tex.Civ.App.) 
207 S.W. 570; Pettric v. Gridley 
Dairy Co., 282 N.W. 595, 202 Wis. 
289; Gherke v. Cochran, 222 N.W. 
304, 223 N.W. 425, 198 Wis. 34; Salo 
v. Dorau, 211 N.W. 762, 191 Wis. 618; 
Thomas v. Lockwood Oil Co., 190 N.W. 
559, 178 Wis. 599. Compare Lanius 
v. Panhandle & S. F. Ry. Co., (Tex. 
Civ.App.) 7 S.W.(2d) 1099 (holding 
that grouping in a single issue all the 
grounds of negligence alleged and 
proved is not error in the absence of 
objection thereto). 

[a] Rule applied.—Where plaintiff 
in an automobile collision case al- 
leges, as ground of negligence on the 
part of defendant, excessive speed, 
driving on the wrong side of the 
street, and failure to slow down at an 
intersection, a submission by _ the 
court to the jury of the issue of neg- 
ligence generally in a single question 
is improper. Butler v. Herring, (Tex. 
Civ.App.) 34 S.W.(2d) 307. 

37. Furst & Thomas v. Merritt, 130 
S.E. 40, 190 N.C. 397. 


: PRIAL 


involved.*® 


submitted as a 


38. Phoenix Furniture Co. v. Mc- 
fraeken, (Tex.Civ.App.) 8 S.W.(2d) 


38. Stewart v. Vannatta, (Tex.Civ. 
App.) 31 S.W.(2d) 684; Osage Oil & 
Gas Co. v. Caulk, (Tex.Civ.App.) 243 
Sais. DO's 


40. See cases supra notes 36-39. 
41. Scagel v. Chicago, M. & St. P. 
Ry. Co., 49 N.W. 990, 83 Iowa 380; 


Jeffrey v. Keokuk & D. M. R. Co., 9 N. 
W. 884, 56 Iowa 546. 


42. Crenshaw v. Chambers, 
Civ.App.) 283 S.W. 1095. 


B35 Oty OUTS ES Eola Evy COs: 
Wilson, (Tex.Ccommn.App.) 279 S.W. 
808 [rev (Civ.App.) 262 S.W. 1074]; 
Stuart Motor Co. v. Burroughs Add- 
ing Mach. Co., (Tex.Civ.App.) 47 S.W. 
(2a) 637; Luling Oil & Gas Co. v. 
Edwards, (Tex.Civ.App.) 32 S.W.(2d) 
921; Wortham v. Bull, (Tex.Civ.App.) 
19 S.W.(2d) 211; Fidelity Union Cas- 
ualty Co. v. Cary, (Tex.Civ.App.) 13 
S.W.(2d) 993 [rev on other grounds 
(Commn.App.) 25 S.W.(2d) 302]; 
City of Abilene v. Moore, (Tex.Civ. 
App.) 12 S.W.(2d) 604; Texas Pacific 
Coal & Oil Co. v. Grabner, (Tex.Civ. 
App.) 10 S.W.(2d) 441; Brown v. Rice, 
(Tex.Civ.App.) 290 S.We 784: [aff 
(Commn.App.) 296 S.W. 495]; 
mann v. Cudahy Bros. Co., 206 N.W. 
968, 188 Wis. 546; Kellner v. Chris- 
tiansen, 172 N.W. 796, 169 Wis. 390; 
Wolff v. Carstens, 134 N.W. 400, 148 
Wis. 178; Schliesleder v. Milwaukee 
Electric Ry. & Light Co., 1384 N.W. 
144, 147 Wis. 668; Howard v. Belden- 
ville Lumber Co., 114 N.W. 1114, 134 
Wis. 664. But see McDaniel Bros. v. 
Wilson, (Tex.Civ.App.) 45 S.W.(2d) 
293 (holding that where plaintiff in 
an action for damages resulting from 
deprivation of lateral support pre- 
sents charges for work done, material 
furnished, and services rendered in 
repairing the damages as_ separate 
items of damage, they should be 
separately submitted to the jury, and 
a special issue lumping them together 
is error). 


[a] Combination of acts constitut- 
ing negligence.—In an action for the 
death of one struck by defendant’s 
automobile, it is proper to combine 
into one question the matters whether 
deceased stopped and turned his head 
toward defendant’s approaching car 
and whether he suddenly started for- 
ward again in front of the car, since 
the first part of such inquiry would 
not alone, if affirmatively answered, 
establish contributory negligence, but 
the second half must be combined 
with it in order to constitute a com- 
plete issue of fact. Wortham v. Bull, 
(Tex.Civ.App.) 19 S.W.(2d) 211. 


{[b] Various items of indebtedness 
for work and materials furnished in 


(Tex. 
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‘ of submission has been held not to be reversible er- 
ror,4* and questions splitting up eauses of action 
or defenses should not be submitted,*® nor should 
questions be submitted which inquire as to the 
same issue in different forms.*® 
are sought for injury to land and crops, it is not 
necessary to submit issues as to damages to the land 
and crops separately,#7 although it may be desirable 
to do so in order to properly present the questions 

Where separate grounds of negligence 

are submitted by separate questions, the matters of 

proximate cause, reasonable anticipation, and con- 
tributory negligence should be similarly subdivided, 
and not be submitted in the form of a single or 


Where damages 


the construction of a building consti- 
tute one issue of fact, and may prop- 
erly be submitted to the jury in a 
single question. Brown v. Rice, (Tex. 
Civ.App.) 290 S.W. 784 [aff (Commn. 
App.) 296 S.W. 495]. 


[c] Damage to parts of single ma- 
chine.—In an action to recover for 
parts lost or broken of a well drill- 
ing rig, leased by plaintiff to defend- 
ant, which rig was treated in the lease 
contract as a single unit, it is not 
necessary or proper to submit a sepa- 
rate special issue as to the value of 
each missing or broken part, but only 
a single question as to the total value 
of such parts, since each part is no 
more a separate item of recovery than 
would be the several items going to 
make up an open account. Luling Oil 
& Gas Co. v. Edwards, (Tex.Civ.App.) 
32 S.W.(2d) 921. ‘ 


[d] All elements of proximate 
cause may be submitted to the jury 
in a single issue. Howard y. Belden- 
ville Lumber Co., 114 N.W. 1114, 134 
Wis. 644. 


fe] Grouping of elements as with- 
in court’s discretion.—(1) The group- 
ing vel non of particular elements or 
items as constituting a single ulti- 
mate fact, and their submission to- 
gether in a single question, goes to 
the manner and form of submitting 
special issues, and falls within the 
discretionary duties of the trial judge. 
Luling Oil & Gas Co. v. Edwards, 
(Tex.Civ.App.) 32 S.W.(2d) 921. (2) 
Discretion of court as to manner and 
form of submitting questions in gen- 
“ya see supra § 939 text and note 


Submission of: 


ee evidentiary matters see supra § 
930. 


Single issue in two questions as mis- 
leading see supra § 939 note 53 [c]. 


44. Texas Hlectric Ry. Co. v. Texas 
Employers’ Ins. Ass’n, (Tex.Civ.App.) 
9 S.W.(2d) 185. 


45. Ford v. H. W. Dubiske Co., 136 
A. 560, 105 Conn. 572; Callahan v. 
Jursek, 124 A. 31, 100 Conn. 490; 
Humble Pipe Line Co. v. Spivey, 
(Tex.Civ.App.) 13 S.W.(2d) 481; 
City of Abilene v. Moore, (Tex.Civ. 
App.) 12 S.W.(2d) 604; Kellner v. 
Christiansen, 172 N.W. 796, 169 Wis. 
390; Byington v. Merrill, 88 N.W. 
26, 112 Wis. 211; Mauch v. Hartford, 
87 N.W. 816, 112 Wis. 40. 


46. Byington v. Merrill, 88 N.W. 
26) 12. eWils: & 201s Mauch. v.e Hart= 
ford; 87 N.W. 816, 112 Wis. 40. 


47. Perry v. Norfolk Southern R. 
Co.,..87TS.By 948) 171" N-C2 33; Ridley: 
v. Railroad, 32 S.E. 379, 124 N.C. 37. 


48. Perry v. Norfolk Southern R. 
Co., 87 S.E. 948, 171 N.C. 38. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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entire question.*® 


{§ 944] f. Interrogatories Assuming Facts or on 
A special interrogatory or 


Weight of Evidence. 


49. Waters v. Markham, 235 N.W. 
797, 204 Wis. 332; Gherke v. Cochran, 
222 N.W. 304, 223 N.W. 425, 198 Wis. 
34; Berrafato v. Exner, 216 N.W. 165, 
194 Wis. 149. 


50. Ariz.—Phoenix Safety Inv. Co. 
v. Michaels, 176 P. 587, 20 Ariz. 32. 


Iowa. 7. City of Shenandoah, 
149 N.W. 831, 167 Iowa 735. 


Kan.—Toelle vy. Sells-Floto Shows 
Gow 207 Ps49, 11t Kan 562; Juznik 
v. Kansas City Southern Ry. Co., 199 
P. 90, 109 Kan. 359; Murray v. Em- 
pire Dist. Electric Co., 162 P. 1145, 
99 Kan, 507. 


N.M.—Blake v. Cavins, 185 P. 374, 
25 N.M. 574. 


N.C.—Brown v. Harding, 89 S.E. 
222, 171 N.C. 686 [den reh 86 S.H. 
1010, 170 N.C. 253, Ann:Cas.1917C 548, 
and retaxation of costs den 90 S.E. 3, 
172 N:C. 835]. 


Tex.—Freeman vy. Galveston, H. & 
S. A. Ry. Co., (Commn.App.)) 2858S. 
W. 607 [rev (Civ.App.) 273 S.W. 979, 
and reh den (Commn.App.) 287 S.W. 
902]; Federal Surety Co. v. Jetton, 
(Civ.App.) 29 S.W.(2d) 534 [mod on 
other grounds (Commn.App.) 44 S.W. 
(2a) 923]; Shaver v. Mason, (Civ. 
App.) #113 1Suws (24); 24503 Philip A. 
Ryan Lumber Co. v. Conn, (Civ. App? 
20 S.W.(2d) 388; Chicago, R. Il. & G 
Ry. Co. v. Abdou, (Civ.App.) 1 S.W. 
(2d) 493; Panhandle & S. F. Ry. Co. 


of Texas v. Sedberry, (Civ.App.) 46 
Sawi(2d) 7193" City. of Amarillo Vv. 
Rust, (Civ.App.) 45 S.W.(2d) 285; 


International Harvester Co. of Amer- 
ica v. Clements-Middleton Co., (Civ. 
App.) 35 S.W.(2d) 462; City of Nacog- 
doches v. Wise, (Civ.App.) 300 S.W. 
949; Houston & T.C. R. Co. v. Brooks, 
(Civ.App.) 294 S.W. 282; Reeh v. Reeh, 
288 S.W. 276: Shaller v. Allen, (Civ. 
‘App.) 278 S.W. 873; Turner v. Din- 
widdie, (Civ.App.) 276 S.W. 444; 
Crow v. Monroe, (Civ.App.) 273 S.W. 
886; Consolidated Underwriters v. 
Free, (Civ.App.) 263 S.W. 941; East- 
ern Texas Electric Co. v. Byrd, (Civ. 
App.) 252 S.W. 870; Donoho v. Hun- 
ter, (Civ.App.) 242 S.W. 282 [aff 
(Commn.App.) 276 S.W. 174 (rev reh 
on other grounds (Commn.App.) 287 
S.W. 47)]; Smith v. Smith, (Civ. App.) 
213 S.W. 2738; San Antonio, U. & G. 
LEO Dawson, (Civ.App.) 201 S.W. 
247; Brewster v. City of Forney, 
(Civ.App.) 196 S.W. 686 [rev on other 
grounds (Commn.App.) 223 S.W. 175]; 
St. Louis Southwestern Ry. Co. of 
Texas v. Preston, (Civ.App.) 194 S. 
W. 1128 [aff (Commn.App.) 228 S.W. 
928]. 

W.Va.—Griffith v. American Coal 
Co., 84 S.E. 621, 75 W.Va. 686, L.R.A. 
1915F 803; Runyan v. Kanawha Wa- 
ter & Light Co., 71 S.B. 259, 68 W.Va. 
609, 35 L.R.A.N.S. 430. 


See Dolphin v. Peacock Mining Co., 
144 N.W. 1112, 155 Wis. 439 (holding 
an interrogatory improper where it 
assumed that a preceding interroga- 
tory would be answered in the af- 
firmative). 


And see cases infra this note, and 
notes 51-56. 


[a] Questions held to assume 
facts.—(1) A question whether a be- 
lief was justified is improper as as- 
suming the existence of such belief. 
Philip A. Ryan Lumber Co. v. Conn, 
(Tex.Civ.App.) 20 S.W.(2d) 388. (2) 
A special issue asking whether the 
handhold of a coal spout used to fill 
a locomotive tender was hanging in 
the spout because of the way in which 
it was constructed embodies an as- 
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special issue should not be so framed as to include or 


sumption that such handhold did hang 
in the spout. Chicago, R. I. & G. Ry. 
Co. v. Hammond, (Tex.Civ.App.) 286 
S.W. 483. (3) In an action on a 
fire insurance policy, a requested 
special issue as to whether the fire 
would have occurred if certain doors 
had been fastened on the night of the 
fire is properly refused as assuming 
that the doors were not fastened, 
where that fact does not appear as 
a matter of law from the evidence. 
Equity Mut. Fire Ins. Co. v. Harrell, 
(Tex.Civ.App.) 247 S.W. 678. (4) 
In an_-action to recover for timber 
claimed to have been wrongfully tak- 
en, where the boundary line of plain- 
tiff’s land is in dispute, a question 
whether defendant acted in good faith 
in cutting timber from land claimed 
by plaintiff, under his contentions as 
to where the boundary line runs is 
objectionable as assuming that the 
line claimed by him is the true bound- 
ary. -Cummer Mfg. Co. v. Copeland, 
(Tex.Civ.App.) 25 S.W.(2d) 758. (5) 
In an action for damages to plaintiff's 
team and wagon struck by a train, 
where plaintiff's theory is that the 
wagon was struck while crossing the 
tracks and defendant’s theory is that 
the team got out of the driver’s con- 
trol and ran loose upon the crossing, 
a question whether the driver was 
negligent in driving upon the track 
at the time of the accident is im- 
proper as assuming that the collision 
occurred as contended by plaintiff and 
ignoring defendant’s theory. Houston 
& R. Co. v. Brooks, (Tex.Civ. 
App.) 394 S.W..282. (6) Where plain- 
tiff’'s ownership of certain mules is in 
issue, a question asking when, under 
an agreement between plaintiff and 
another, such mules were to become 
the property of such other person is 
objectionable as assuming a= sale. 
Texas & N. O. R. Co. v. Turner, (Tex. 
Civ.App.) 182 S.W. 357. (7) <A ques- 
tion asking whether defendant was 
negligent in failing or refusing to fur- 
nish plaintiff with safe tools with 
which to work includes an assumption 
that there was such a failure or re- 


fusal to furnish safe tools. J. C. 
Stout Lumber Co. v. Moulton, (Tex. 
Civ.App.) 293 S.W. 688. (8) In at- 


tachment proceedings, where plain- 
tiff’s title is in issue, a question as to 
the good faith of one purchasing the 
attached goods from plaintiff is er- 
roneous as assuming that plaintiff 
had a claim to such goods at the time 
of the purchase. Laird v. Williams 
& Chastain, (Tex.Civ.App.) 13 S.W. 
(2a) 944. (9) A question asking 
how far plaintiff's decedent could 
have seen an approaching train from 
a specified point near the track, had 
she looked in the direction from which 
the train was coming, carries a con- 
cealed assumption that such train 
was within her range of vision. Bak- 
er v. Baltimore & O..S. W. R. Co., 112 
N.E. 27, 61 Ind.App. 454. 


{b] Questions held not to assume 
facts.—(1) In a collision case, a 
question asking whether the driver of 
one vehicle was negligent in passing 
or attempting to pass the other vehi- 
cle, if he did either, is not objection- 
able as assuming that the collision oc- 
curred while the two vehicles were 
passing. West Texas Coaches Co. 
v. Madi, (Tex.Civ.App.) 15 S.W.(2d) 
178; West Texas Coaches Co. v. Madi, 
(Tex.Civ.App.) 15 S.W.(2d) 170 [aff 
(Commn.App.) 26 S.W.(2d) 199]. (2) 
A question asking the jury whether 
they find from the evidence that de- 
fendants were ‘in the peaceable and 
adverse possession for ten 


embody an assumption of any controverted or un- 
admitted fact,°° such as negligence,*! the incurrence 


years”’ is not objectionable as assum— 
ing that the possession was adverse, 
but submits only the matter of its 
duration. Bowles v. Watson, (Tex. 
Civ.App.) 245 S.W. 120. (3) Inasuit 
to enjoin a city from removing struc- 
tures in the bed of a river, where the 
evidence was sufficient to support a 
finding that the true bed extended 
farther than a survey line previously 
run, but the city sought only to open 
the river to such line, a mention of 
such survey line by the court in sub- 
mitting an issue is not objectionable 
as constituting a recognition of such 
line as legally established. Petty v. 
City of San Antonio, (Tex.Civ.App.} 
18’ S.wWs 224) (4) ~e In’ an action vte 
recover from an administrator money 
claimed as a gift from the decedent, 
a question as to whether decedent 
prior to death delivered to plaintiff 
certain bank books with intent to part 
with all interest in and control over 
them and to vest in plaintiff title to 
such books and to the money repre- 
sented thereby is not objectionable as 
assuming that there was such deliy- 
ery of the bark books. Sando v. 
Smith, 237 Ill.App. 570. (5) Inan ae- 
tion for breach of contract alleged to 
have been caused by defendant’s 
wrongful acts preventing plaintiff 
from completing the performance of 
the contract, a question as to whether 
plaintiff's failure to do the acts called 
for by the contract was due to de- 
fendant’s wrongful acts in violation 
of the contract as alleged in the pefi- 
tion is not objectionable as assuming 
that defendant was guilty of wrong- 
ful acts, but its effect is merely to 
ask whether plaintiff's failure to com- 
plete the contract was caused by the 
acts, alleged to be wrongful, set forth 
in the petition. Security Banking & 
Investment Co. v. Flanagan, (Tex. 
Civ.App.) 241 S.W. 702 [mod on other 
grounds (Commn.App.) 254 S.W. 761 
ayes (Commn.App.) 262 S.W. 
741)]). 


Freeman v. Galveston, H. & 
S. A. Ry. Co., (Tex.Commn.App.) 285 
S.W. 607 [rev: (Civ.App.) 273 S.W. 979, 
and reh den (Commn.App.) Eke S.w. 


902]; Harrell v. St. Louis & S. W. Ry. 
Co. of Texas, (Tex.Commn. App.) 222 
S.W. 221 [rev (Civ.App.) 194 s.W. 
O71L);> He iR-bohlt (Coy wa Routt, (Tex. 


Civ.App.) 48 S.W.(2d) 386; Monzingo 
v. Jones, (Tex.Civ.App.) 34 Srna cees 
662; Golden v. Wilder, (Tex.Civ. App. 
4 S.W.(2d) 140; City of Nacogdoches 
v. Wise, (Tex.Civ.App.) 300 S.W. 949; 
City of Beaumont v. Dougherty, (Tex. 
Civ.App.) 298 S.W. 631; St. Louis 
Southwestern Ry. Co. of Texas w 
Bishop, (Tex.Civ.App.) 291 S.W. 343: 
Chicago, R. I. & G. Ry. Co. v. Bern- 
nard, (Tex.Civ.App.) “290 S.W. 292; 
Eastern Texas Electric Co. v. Byrd, 
(Tex.Civ.App.) 252 S.W. 870; San An- 
tonio go Aw PoORy. Coen. Sutherland, 


(Tex.Civ.App.) 199 S.W. 521. And see 
cases infra this note. 
[a] Particular forms of negli- 


gence.—(1) Failure to keep lookout. 
Harrell v. St. Louis & S. W. Ry. Co. 
of Texas, (Tex.Commn.App.) 222 S.W. 
221 [rev (Civ.App.) 194 S.W. 971}. 
(2) Standing in place of danger. Gon- 
zales v. Lancaster, (Tex.Civ.App.) 282 
S.W. 954 [rev on other grounds 
(Commn.App.) 287 S.W. 1094]. (3) 
Failure to slow down automobile. 
Henson v. Warren, (Tex.Civ.App.) 274 
SW. 185. (4) Leaving gates open, 

whereby horses got upon defendant’s 

right of way. Eastern Texas Blectric 
Co. v. Byrd, (Tex.Civ.App.) 252 S.-W. 
870. (5) Failure of master to warn 
servant of danger. Fidelity Trust Co. 
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of an injury,®” the disability or incapacity of a 
person,®* the existence of a contract,°* the making 
of particular statements or representations,®® or the 
agency of one person for another,°® or as to em- 
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dence.°§ 


body a suggestion of the existence of any facts of 


of Wisconsin v. Wisconsin Iron & 
Wire Works, 129 N.W. 615, 145 Wis. 
385. (6) Providing guards and warn- 
ings of open ditch. Wstep v. Bratton, 
(Tex.Civ.App.) 298 S.W. 145. (7) Vol- 
untarily grasping live wire. Texas 
Power & Light Co. v. Culwell, (Tex. 
Commn.App.) 34 S.W.(2d) 820 [rev 
(Civ.App.) 19 S.W.(2d) 816, and mod 
reh on other grounds (Commun. App.) 
37 S.W.(2d) 123]. (8) A question 
whether a person permitted a place 
or appliance to be or become in an 
improper or dangerous condition is 
objectionable as assuming that it was 
in an improper or dangerous condi- 
tion. Gordon v. McIntosh, (Tex.Civ. 
App.) 54 S.W.(2d) 177; Cisco & N. E. 
i Vee COnV. Proctor, (Tex. Civ.App.) 272 
Sw. 308 [Laff (Commn. App.) 277 S.W. 
1047]; Hines v. Fopino, (Tex. Civ. 
App.) 235 S.W. 1095 


{b] Questions held not to assume 
negligence see Western Union Tele- 
graph Co. v. Scarborough, (Tex.Civ. 
App.) 44 S.W.(2d) 751 (delay in send- 
ing and delivering telegraph mes- 
sage); Gulf Refining Co. v. Young- 
blood, (Tex.Civ. ADD.) 23 S.W.(2d) 522 
(standing in position of peril); North- 
ern Texas Traction Co. v. Woodall, 
(Tex.Civ.App.) 294 S.W. 873 [rev on 
other grounds (Commn.App.) 299 S. 
W. 220] (excessive speed; delay in 
applying brakes); Morrison v. Orange 
& N. W. Ry. Co., (Tex.Civ.App.) 258 
S.W. 510 Wooing and listening); St. 
Louis, S. F. & T. Ry. Co. v. Bowles, 
Po leiSaw. etl 7opcr65 se hem Civ. Apps 72/3 
(failure to notify employee of ap- 
proach of railroad car). 


52. Western Union Telegraph Co. 
v..Gauntt, (Tex.Civ.App.) 28 S.W.(2d) 
207; Hartford Accident & cele ae 
Ins. Co. v. Miller, (Tex.Civ.App.) 5 
W.(2d) 181; Bastern Texas zeae 
Cosy. Baker, (Tex.Civ.App.) 238 S.W. 
335 [rev on other grounds (Commn. 
App.) 254 S.W. 933]. See Texas Hm- 
ployers’ Ins. Ass’n v. Russell, (Tex. 
Civ. App.) 16 S.W.(2d) 321; Travelers’ 
Ins. Co. v. Peters, (Tex. Civ.App.) 3 
S.W.(2d) 568; Texas Employers’ Ins. 
Ass’n v. Olesky, (Tex.Civ.App.) 288 S. 
W. 244 (all holding particular ques- 
tions not objectionable as assuming 
an injury). Compare U. S. Fidelity & 
Guaranty Co. v. Morgan, (Tex.Civ. 
App.) 18 S.W.(2d) 810 (holding that 
a special issue asking whether the de- 
ceased sustained ‘‘an injury to his 
back, in the region of his kidneys, 
arising out of and in the course of 
his employment” is not objectionable 
as assuming the location of the inju- 
ry, where that is in issue). 


[a] Injury in course of employ- 
ment.—(1) A special issue as to 
whether plaintiff was in the course of 
his employment when injured embod- 
ies an assumption of the fact of the 
injury. Hartford Accident & Indem- 
nity Ins, Co. v. Miller, (Tex.Civ. App.) 
5 S.W.(2d) 181. (2) ‘A special issue, 
however, Submitting the question 
whether a person died from an injury 
in the course of his employment is 
not objectionable as assuming such 
injury. Travelers’ Ins. ‘Co. v. Peters, 
(Tex.Civ.App.) 3 S.W.(2d) 568. 

{b] Mental anguish.—In an action 
for damages for failure to deliver a 
telegram it is improper to assume, in 
a special issue submitted to the jury, 
that plaintiff suffered mental anguish 
as a result of such failure. Western 
Union Telegraph Co. v. Gauntt, (Tex. 
Giv.App.) 28 S.W.(2d) 207. 


53. Norwich Union Indemnity Co. 
v. Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68; New "Amsterdam Casualty Co. v. 
Harrington, (Tex.Civ.App.) 11 S.W. 
(2d) 533; Columbia Casualty Co. v. 
Kee, (Tex. Civ.App.) 11 S.W.(2d) 529. 


54. Bates v. Dipple, (Tex.Civ.App.) 
242 S.W. 541. 
[a] Breach of contract.—Where 


the existence of a contract is in is- 
sue, a question asking the jury to find 
whether defendant broke “his con- 
tract,” is objectionable as assuming 
the existence of the contract. Bates 
an ne (Tex.Civ.App.) 242 S.W. 
5) 


65, UG ult ©. Ge Spies EX vee CONV 
Houston, (Tex. Civ.App.) 45 S.W. (2a) 
yes Anders v. California State Life 
Ins. Co., (Tex.Civ.App.) 214 S.W. 497. 

56. Theis v. Curts, (Tex.Civ.App.) 
33 S.W.(2d) 754. 

57. Hines v. Whiteman, (Tex.Civ. 
App.) 228 S.W. 979. See Miller v. 
Skanes, (Tex.Civ.App.) 253 S.W. 314 
(recognizing the rule). 


[a] Illustration.—Where a shipper 


of hogs contends that they were in-. 


jured by negligent delay, rough han- 
dling, and failure to feed and water, 
but there is no evidence of any im- 
proper handling, a question, ‘Did de- 
fendant exercise ordinary care to 
transport the hogs within a reason- 
able time, with reference to the man- 
ner of handling the hogs and with 
reference to feeding and watering the 
hogs?’ is improper, in suggesting im- 
proper handling. Hines v. Whiteman, 
(Tex.Civ.App.) 228 S.W.. 979. 


58. Globe Indemnity Co. v. Mec- 
Clurg, (Tex.Civ.App.) 88 S.W.(2d) 
125; International Harvester Co. of 


America v. Clements-Middleton Co., 
(Tex.Civ.App.) 35 S.W. (2d) 462; 
Ineeda Laundry v. Newton, (Tex.Civ. 
App.) 83 S.W.(2d) 208; Texas Em- 
ployers’ Ins. Ass’n vy. Henson, (Tex. 
Civ.App.) 31 S.W.(2d) 669 [rev on 
other grounds (Commn.App.) 48 S.W. 
(2d) 970 (vacated on reh (Commun. 
App.) 52 S.W.(2d) 247)]; Sloan Lum- 
ber ‘Co, ve Davis! (Tex.Civ. App.) 19 °S: 
W.(2d) 355; Columbia Casualty Co. v. 
Mckee, (Tex.Civ.App.) 11 S.W.(2d) 
529; City of Beaumont v. Dougherty, 
(Tex.Civ.App.) 298 S.W. 631; Estep v. 
Bratton, (Tex.Civ.App.) 298 S:W. 145; 
Galveston, EGS AC eR yn CO uy. 
Streich, (Tex, Civ.App.) 281 S.W. 295; 
Shaller v. Allen, (Tex.Civ.App.) 278 
S.W. 873; St. Louis Southwestern Ry. 
Co. of Texas v. Pyron, (Tex.Civ.App.) 
278 S.W. 270; Turner v. Dinwiddie, 
(Tex.Civ.App.) 276 S.W. 444; Humble 
Oil & Refining Co. v. Mclean, (Tex. 
Civ.App.) 268 S.W. 179 [rev on other 
grounds (Commn.App.) 280 S.W. 557]; 
Commonwealth Casualty Co. v. Holy- 


field, (Tex.Civ.App.) 264 S.W. 157; 
Consolidated Underwriters v. Free, 
(Tex.Civ.App.) 2638 S.W.. 941; Lan- 


caster v. Browder, (Tex.Civ.App.) 243 
S.W. 625 [aff (Commn.App.) 256 S.W. 
905]; Bowles v. Watson, (Tex.Civ. 
App.) 245 S.W. 120; Donoho v. Hunt- 
er, (Tex.Civ.App.) 242 S.W. 282 [aff 
(Commn.App.) 276 S.W. 174 (rev reh 
on other grounds (Commn.App.) 287 
S.W. 47)]; Bates v. Dipple, (Tex.Civ. 
App.) 242 S.W. 541; Eastern Texas 
Electric Co. v. Baker, (Tex.Civ. App.) 
238 S.W. 335 [rev on other grounds 
(Commn.App.) 254 S.W. 933]; Hines 
vy. Popino, (Tex.Civ.App.) 235 S.w. 
1095; Railroad Commission of Texas 
Ve Pecos & Na. Ry Co. Chex Civ, 


. 
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which no evidence has been introduced,®* or as to 
amount to any indication of the court’s opinion on 
the facts or the- weight or sufficiency of the evi- 
Where, on the other hand, a fact is indis- 


App.) 212 S.W. 535; St. Louis South- 
western Ry. Co. of Texas v. Preston, 
(Tex.Civ.App.) 194 S.W. 1128 [aft 
(Commn.App.) 228 S.W. 928]; Kansas 
City, M.“& OO.) Ry. ' Co. of! Texas ve 
Oates, (Tex.Civ.App.) 185 S.W. 1014; 
Foster v. Atlir, 
W. 520 [rev on other. grounds 
(Commn.App.) 215 S.W. 955]; San 
Antonio} & VAG Py Rye {Con Wess Ulla 
(Tex.Civ.App.) 178 Sw, 17. And see 
cases infra this note. 


[a] Assuming allegations of plead- 
ings as preved.—In a divorce suit, a 
question asking whether from the evi- 
dence the conduct of defendant to- 
ward plaintiff as alleged in plaintiff's 
petition was of such nature as to ren- 
der their further living together in- 
supportable is objectionable as im- 
pliedly assuming that the charges 
made in plaintiff’s petition have been 
proved. Egan v. Egan, (Tex.Civ. 
App.) 235 S.W, 659. 


[b] Questions held on weight of 
evidence see Federal Surety Co. ire 
Jetton, (Tex.Civ.App.) 29 S.W.(2d) 
534 [mod on other grounds (Commn. 
App.) 44 S.W.(2d) 923]; Western Un- 
ion Telegraph Co. v. Gauntt, (Tex.Civ. 
App.) 28 S.W.(2d) 207; El Paso Elec- 
tric Co. v. Rodriguez, (Tex.Civ. App.) 
18 S.W.(2d) 730; City of Nacogdoches 
v. Wise, (Tex.Civ.App.) 300 S.W. 949; 
Eastern Texas Electric Co. v. Smith, 
(Tex.Civ.App.) 298 S.W. 314; Schafft 
v. Copass, (Tex.Civ.App.) 262 S.W. 
234; Consolidated Underwriters v. 
Free, (Tex.Civ.-App.) 253 S.W. 9412; 
Interstate Casualty Co. of Birming- 
dae Hogan, (Tex.Civ.App.) 232 S., 


[ec] Questions held not indicating 
opinion or on weight of evidence see 
Thompson v. N. A. Currie & Co., 150 
S.H. 14, 197 N.C. 793; Texas & N. O. 
Ry. Co. v. Rooks, (Tex.Commn.App.) 
292 S.W. 536 [aff (Civ.App.) 283 S.W. 
622, and reh den (Commn.App.) 293 S. 
W. 554]; St. Louis Southwestern Ry. 
Co. of Texas v. Preston, (Tex.Commn. 
App.) 228 S.W. 928 [aff (Civ.App.) 194 
S.W. 1128]; Runnels Chevrolet Co. v. 
Clifton, (Tex.Civ.App.) 46 S.W.(2a) 
426; Texas Employers’ Ins. Ass’n v. 
Beckworth, (Tex.Civ.App.) 42 S.W. 
(2d) 827; Texas Indemnity Ins. Co. 
v. Holloway, (Tex.Civ.App.) 30 S.W. 
(2d) 921 [aff (Commn.App.) 40 S.W. 
(2d) 75]; Stedman Fruit Co. v. Smith, 
(Tex.Civ.App.) 28 S.W.(2d) 622; Gulf 
Refining Co. v. Youngblood, (Tex. Civ. 
App.) 23 S.W.(2d) 522; Schroeder Vv. 
Rosenbaum, (Tex.Civ.App.) 21 S.W. 
(2a) 694; U, S. Fidelity & G aranty 
CGotvy Morgan, (Tex.Civ.App.) 18 S.W. 
(2d) 8 Horton & Horton v. House, 
(Tex. bie App.) 13 S.W.(2d) 966; Co- 
lumbia Casualty Co. v. McKee, (Tex. 
Civ.App.) 11_S.W.(2d) 529; Carter v. 
Mills, (Tex.Civ.App.) 9 S.W.(2d) 470; 
Totten v. Houghton, (Tex.Civ. App.) 
2 S.W.(2d) 530; Texas Interurban Ry: 
Cor va Halford, (Tex.Civ.Anp.) 299 S, 
We 207: Baker v. Nanée Bros.,. (Tex. 
Civ. App. ) 294 S.W. 290; Insurance Go. 
of Pennsylvania v. Couch, (Tex. Civ. 
App.) 290 S.W. 274; Bain Peanut Go. 
of Texas v. Pinson & Guyger, (Tex. 
Civ.App.) 287 S.W. 87; Houston B. & 
War Tho iGosaur Kopinitsch, (Tex.Civ. 
App.) 282 S.W. 884; McCallum. v. 
Houston Electric Co., (Tex.Civ.App.) 
280 S.W. 342; City Nat. Bank v. Pi- 
gott, (Tex.Civ.App.) 270 S.W. 234; 
Horton v. Benson, (Tex.Civ. App.) 266 
S.W. 213 [aff (Commun. App.) 277 S.W. 
1050]; Temple Lumber Co. v. McFar- 


‘For later cases, developments and changes in the law see Annotations, same title and'section number. 
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putable,®® or is conclusively shown,®° or the evidence 
thereof is undisputed,°! or where the fact follows 
as matter of law from facts established,®? the ex- 
istence of such fact. may be assumed in fram- 
ing an interrogatory or issue; nor is it improper to 
assume particular facts upon the express condi- 
tion that the jury shall find such facts in response 
to other interrogatories,®* and a question is not 
objectionable where it conditionally assumes a fact, 
as where the mention thereof is qualified by the 
or 


word “alleged,”*4* or by “any” 


land, (Tex.Civ.App.) 264 S.W. 298; 
Eastern Texas Electric Co. v. Kappe, 
(Tex.Civ.App.) 235 S.W. 253; Oliver 
v. Forney Cotton Oil & Ginning Co., 
(Tex.Civ.App.) 226 S.W. 1094; Vogt 
v. Guidry, CT hy ee De) 220 Bae 
343; Houston, BE. & W. Ry. Co. 
Lynch, (Tex.Civ.App.) 508 S.W. 714: 
Fretwell v. Pollard, (Tex. Civ. App.) 
200 S.W. 183; St. Louis, B. & M. Ry. 
Co. v. Jenkins, (Tex.Civ.App.) 182 S 
W. 1159. 


59. Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637; Williams v. Fuerstenberg, 12 S. 
“W.(2d) 812 [rev (Commn.App.) 23 8S 
W.(2d) 305]. n 

60. Golden v. Wilder, 
App.) 4 S.W.(2d) 140. 


61. Humphreys Oil Co. v. Liles, 
(Tex.Commn.App.) 277 S.W. 100 [aff 
(Civ.App.) 262 S.W. 1058]; Ineeda 
Laundry v. Newton, (Tex.Civ.App.) 
33 S.W.(2d) 208; Stedman Fruit Co. 
v. Smith, (Tex.Civ.App.) 28 S.W.(2d) 
622; Phoenix Assur. Co. v. Bulloch, 
(Tex.Civ.App.) 2%, 4A. S.W. (2a). 5715 
Farmers’ & Mechanics’ Nat. Bank v. 
Marshall, (Tex.Civ.App.) 4 S.W.(2d) 
165; Yarbrough v. Brookins, (Tex. 
Civ.App.) 294 S.W. 900; Baker v. 
Nance Bros., (Tex.Civ.App.) 294 S.W. 


(Tex.Civ. 


290; Chicago, R. I. & G. Ry. Co. v. 
Bernnard, (Tex.Civ.App.) 290 S.W. 
292; Texas Employers’ Ins. Ass’n v. 


Olesky, (Tex.Civ.App.) 288 S.W. 244; 
Missouri Pac. R. Co. v. Guest, (Tex. 
Civ.App.) 280 S.W. 611; West Lumber 
Co. v. Landers, (Tex.Civ.App.) 258 S. 
W. 227; Panhandle & S. F. Ry. Co. v. 
Van Arsdel, (Tex.Civ.App.) 247 S.W. 
929; Millers’ Indemnity Underwriters 
v. Schrieber, (Tex.Civ.App.) 240 S.W. 
963; Eastern Texas BPlectric Co. v. 
Baker, (Tex.Civ.App.) 238 S.W. 335 
frev on other grounds (Commn.App.) 
254 S.W. 933]; New Fenfield Townsite 
Co. v. King, (Tex.Civ.App.) 204 S.W. 
788; American Metal Co. v. San Rob- 
erto Mining GCo., (Tex.Civ.App.) 202 
S.w. 3860; International Order of 
Twelve Knights and Daughters of Ta- 
bor v. Denman, (Tex.Civ.App.) 160 
S.W. 980; Standard Milling Co. v. Im- 
perial Rice Co., (Tex.Civ.App.) 160 S. 
W. 637. 

[a] Fact testified to on both 
sides.—A special issue which assumes 
a fact testified to on both sides is not 
objectionable because of such as- 
sumption. Phoenix Assur. Co. v. Bul- 
loch, (Tex.Civ.App.) 27. S.W.(2d) 571. 

62. Barr v. White, (Tex.Civ.App.) 
47 S.W.(2d) 910; Stedman Fruit Co. 
v. Smith, (Tex.Civ.App.) 45 S.W.(2d) 
804; Western Union Telegraph Co. v. 
Scarborough, (Tex.Civ.App.) 44 S.W. 
(2d) 751; -Vogt v. Guidry, (Tex.Civ. 
App.) 220/S.W. 343. 

[a] Unlawfulness and willfulness. 
—A question asking whether plaintiff 
unlawfully and willfully took posses- 
sion of and converted certain mules to 
his own use is not objectionable, 
where.under the evidence the taking, 
if any, was unlawful and willful asa 
matter of law. Barr v. aS, (Tex. 
Civ.App.) 47 S.W.(2d) 910 

[b] Damage.—(1) In an action for 
damages to plaintiff's automobile as 


TRIAL 


tories. 


“no,’®? or even 


OMeramye ot OF 


a result of a collision, a special issue 
as to the difference between the rea- 
sonable market value of the car im- 
mediately before and immediately aft- 
er the collision is not objectionable 
because assuming that there was 
such difference, where the fact of an 
injury to the car is established by the 
evidence, since a difference in value 
theretofore and thereafter follows as 
a matter of law. .Stedman Fruit Co. 
v. Smith, (Tex.Civ.App.) 45 S.W.(2d) 
804. (2) A special interrogatory as 
to the amount of damages resulting 
from failure to deliver a telegram is 
not objectionable as assuming that 
damages were suffered, where failure 
to deliver is shown, since at least 
nominal damages are _ recoverable 
where a right is violated. Western 
Union Telegraph Co. v. Scarborough, 
(Tex.Civ.App.) 44 S.W.(2d) 751. (3) 
In an action for breach of promise to 
marry, an issue that, if the jury found 
that the contract had been broken by 
defendant, they should state the 
amount of actual damages, is not ob- 
jectionable as assuming damage, since 
if a breach occurred damages follow- 
ed as a matter of law. Vogt v. Gui- 
dry, (Tex.Civ.App.) 220 S.W. 343. 


63. Proctor v. Cisco & N. EF. Ry. 

o., (Tex.Commn.App.) 277 S.W. 1047 
[aff (Civ.App.) 272 S.W. 308]; Wichi- 
ta Valley Ry. Co. v. Anderson, (Tex. 
Civ.App.) 48 S.W.(2d) 361; Texas In- 
demnity Ins. Co. v. Wingo, (Tex.Civ. 
App.) 47 S.W.(2d) 397; Western Un- 
ion Telegraph Co. v. Scarborough, 
(Tex.Civ. App.) 44 $.W.(2d) ioe 
Hamon v. Sanderford, (Tex.Civ.App.) 
28 S.W.(2d) 861; Davis v. Christen- 
sen, (Tex.Civ.App.) 247 S.W. 303 [er- 
ror den 278 S.W. 1114, 114 Tex. 581]; 
St. Louis Southwestern Ry. Co. of 
Texas v. Lamkin, (Tex.Civ.App.) 220 
S.W. 179; Galveston, H. & S.A. Ry. 
Cossveamarris |) Bros. (Chex. Civ-App,) 
211 S.W. 255; Panhandle & S. F. Ry. 
Co. v. Matsler, (Tex.Civ.App.) 205 S. 
W. 155; Panhandle & S. F. Ry. Co. v. 
Crawford, (Tex.Civ.App.) 198 S.W. 
1079. Compare Missouri, O. & G. Ry. 
Co. of Texas v. Webb, (Tex.Civ.App.) 
178 S.W. 728 (holding that a question 
was not objectionable because assum- 
ing a fact, where the existence of 
such fact was inquired about in the 
preceding interrogatory, even though 
the subsequent question was not qual- 
ified by being made dependent upon 
the answer to the prior one). 


{a] Directing jury not to answer 
unless facts have been found.—(1) A 
special interrogatory or special issue 
is not erroneous as assuming a fact 
where the jury is directed not to an- 
swer it unless they have found such 
fact in response to a previous inter- 

rogatory or issue. Western Union 
Telegraph Co. v. Scarborough, (T'ex. 
Civ.App.) 44 S.W.(2d) 751; Hamon v. 
Sanderford, (Tex.Civ.App.) 28 S.W. 
(2a) 861; Galveston, H. & S. A. Ry. 
CoN Vil Barris’ Bross (Tex. Civ. uty 
211 S.W. 255; Panhandle & S. F. 

Co. v. Matsler, (Tex.Civ.App.) DOB Ss 
W.155. (2) Directing jury not to an- 
swer question if or unless other ques- 
tion is answered in particular way see 
supra §§ 638, 639. 
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where it is otherwise so framed as to require 4 
finding of the existence of such fact before 
swering the question.°® Z 


[§ 945] g. Leading and Suggestive Interroga- 
It is no objection to a special interrogatory 
or special issue submitted to the jury that it is lead- 
ing, in the sense that it may be answered “yes” 


an- 


or 
that it is so framed that it must 


be answered in such fashion;®* but it is improper 
to submit a question in such form that it suggests 
the answer desired,®® and so sucha form of in- 


64. Western Union Telegraph Co. 
v. Searborough, (Tex.Civ.App.) 44 S. 
W.(2d) 751. 


65. Box v. Fluitt, (Tex.Civ.Anp.) 47 
S.W.(2d) 1107; Texas Indemnity Ins. 
Co. v. Wingo, (Tex. Civ-App.), 47 5S. Ww. 
(2d) 397% Texas Employers’ Ins. Ass’n 
v. Beckworth, (Tex.Civ.App.) 42 S.W. 
(2d) 827; Fort Worth & R. G. Ry. 
Co. v. Sageser, (Tex.Civ.App.) 18 S.W. 
(2d) 246; Cochran County v. West 
Audit Co., (Tex.Civ.App.) 10 S.W.(2d) 
229; Baker v. Nance Bros., (Tex.Civ. 
App.) 294 S.W. 290; Western Union 
Telegraph Co. v. McCormick (Tex.Civ. 
App.) 240 S.W. 697; St. Louis South- 
western Ry. Co. of Texas v. Thomp- 
son, (Tex.Civ.App.) 192 S.W. 1095. 


66. Lancaster v. Browder, (Tex. » 
Civ.App.) 243 S.W. 625 [aff (Commn. 
App.) 256 S.W. 905]. 


[a] Thus a question whether the 
negligence of defendant’s employees 
in operating a train at a high rate of 
speed, “if you find they did so operate 
the train,” was the proximate cause 
of the accident is not objectionable 
as leading the jury to believe that the 
court is of opinion that such em- 
ployees were negligent, in view of the 
quoted clause. Lancaster v. Browder, 


(Tex.Civ.App.) 243 S.W. 625 [aff 
(Commn.App.) 256 S.W. 905]. ; 
67. Colo.—Denver, ete, R. Co. vi 


Sipes, 55 P, 1093, 26 Colo. 17. 


Ill.— Chicago City R. Co. v. Bucholz, 
90 Ill.App. 440. 


Ind.—Rice v. Rice, 6 Ind. 100. 


Ky.—Louisvile & N. R. Co. v. 
Mitchell, 8 S.W. 706, 87 Ky. 327, 10 
Ky, Ee 21. 


Tex.—Glens Falls Ins. Co. v. Bendy, 
(Civ.App.) 39 S.W.(2d) 628; Schroe- 
der v. Rosenbaum, (Civ.App.) 21 S.W. 
(2d) 694; Turner v. Dinwiddie, (Civ. 
App.) 276 S.W. 444; Georgia Casualty 
Co. v. Ginn, (Civ.App.) 272 S.W. 601; 
Commonwealth Casualty Co. v. Holy- 
field, (Civ.App.) 264 S.W. 157; Walker 
v. Ames, (Civ.App.) 229 “S.W. 365; 
Sutton v. Morehead, (Civ.App.) 227 S. 
W. 558; Schaff v. Scoggin; (Civ.App. ) 
202 S.W. 758; Sullivan v. Fant, (Civ. 
App.) 160 S.W. 612; D. Sullivan & Co. 
v. Ramsey, (Civ.App.) 155 S.W. 580, 
584; Moore v. Miller, (Civ.App.) 155 
S.W. 573; O’Farrell v. O’Farrell, 119 
S.W. 899, 56 Tex.Civ.App. 51. 

“The rule as to leading questions to 
witnesses is not applied to issues sub- 
mitted to a jury by a court; and, un- 
less there is an intimation by the 
court as to what answer is expected 
or desired, an appellate court will not 
interfere with the exercise of his dis- 


cretion.” D. Sullivan & Co. .v. Ram- 
sey, supra. 

68. Denver, etc., R. Co. v. Sipes, : 
55 P. 1093, 26 Colo. 17; International 


& G. N. Ry. Co. v. Logan, 
App.) 184 S.W. 301. 


Propriety of instructing jury to an-. 
Bess question “yes” or ‘“‘no” see supra 

529. 

69. Chicago, etc., R. Co. v. Lost 
Springs Lodge No, 494, I. O. O. F., 85 
P. 8038, 74 Kan. 847; Riley v. Wolfley, 
55 P. 461, 60 Kan. 855; Atchison, ete., 
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quiry as “Ts it not a fact,” or the like, is objection- 
able and should not be employed.7° 


{§ 946] 7. Submission of Interrogatories.7! It is 
not proper for the court to submit written special 
interrogatories to the jury in a sealed envelope, with 
direetions not to open it until they have agreed apon 
® general verdict, since the consideration of the in- 
terrogatories may assist the jury in arriving at a 
just verdict.” 


Time for submission.7? If has been held that, 
where by statute it is contemplated that instrue- 
tions to the jury shall be given before the argu- 
ment,’*-proper practice dictates a like rule with 
respect to special interrogatories.”® 


Order of questions. In the absence of statute or 
court rule, there is no principle of law as to the 
order in which segregated issues or interrogatories 
shall be presented to the jury for their findings,’® 
the matter being one for the trial court to deter- 
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tions are submitted is ordinarily immaterial.7* It 
is usually preferable, however, that a question as 
to the amount of damages be submitted after or 
at the end of other questions, rather than in their 
midst.‘ 


Grouping or numbering questions.®° ~ Interroga- 
tories should not be submitted or numbered in sets, 
but submitted as an entirety and numbered con- 
secutively from first to last.$+ 


[6 947] 8. Amendment or Modification of Inter- 
rogatories.*8? The court may in a proper case amend 
interrogatories submitted..* Thus the court may 
amend or modify interrogatories so as to make them 
relate to ultimate instead of evidentiary facts,** or 
make them proper in form®® or pertinent to the 
issues,®* or to correspond with the facts involved.** 
The court may prepare others in its diseretion, where 
those submitted are not adequate or in proper form.** 


[§ 948] 9. Withdrawal of Interrogatories.*® 


mine,’? and the order or sequence in which ques- | Where requested interrogatories submitted®® are 
RR. Co. .v. Butler, 43 -P) 767, 56 Kan, 77. Green v. Enen, supra. Lae jury ee AAS ow oan 
433; Anderson v. McPike, 41 Mo.App. 78. H , Web 226 N.W. 392 famey, ex.Civ. App. .W.(2 
oe. a: West, (Tex.Civ.App.) | 199 Re Saag Peer aN te hRCBICE 
OD) Fat AEE SAAS) NO NE WEEE) i i [ce] Division of interrogatory into 

county Levee Dist. No. 8, (Tex.Civ. nye pele Mi CROLOT Uy SOW tite 20 two, containing every material fact: 
App.) 281 S.W. 577 [certified ques- gee i * in the one requested, is proper. Pratt 
tions answered (Commn.App.) 280 S.| | 80. Number of questions see supra | y, Chicago, etc., R. Co., 77 N.W. 1064 
W. 532] (holding that special issues | § 941. 107 Cae 387. 2 = 
should be so framed as to leave the 81. Earl Park State Bank v. Low- 


jury free to determine their findings 
from the testimony). And see cases 
infra note 70. Compare Stedman 
Fruit Co. v. Smith, (Tex.Civ.App.) 28 
S.W.(2d) 622 (where the court ap- 
pears to have confused the matter of 
suggesting the answer desired with 
that of assuming the existence of 
facts which are in controversy, hold- 
ing a question, claimed to assume 
facts, not to be “suggestive’’). 

70. Romans v. Thew, 120 N.W. 629, 
142 Towa 89; Mid Continent Tire Mfg. 
o. v. Motor Equipment Co., 208 P. 
659, 111 Kan. 719; McClintick v. Pyle, 
437 P. 788, 91 Kan. 393. 

Submission of negative questions 
generally see supra § 393 text and 
mote 61 

71. Instructions in connection with 
submission of interrogatories: 

As to duties of jury generally see su- 
pra § 529. 

Necessity see supra § 555. 

Sufficiency see supra §§ 638, 639. 
Withdrawal of interrogatories sub- 

mitted see infra § 948 
72. Wabash R. Go) v. 

104 N.E. 69, 182 Ind. 155. 
73. ‘Time for: 

Presenting requests and proposed in- 
terrogatories or issues see supra § 
935. 

Submitting proposed interrogatories 
or issues to opposing counsel see 
supra § 936. 

74 Time for submitting instruc- 
#ions in general see supra § 562. 

75. Proudfoot Vv. Pocahontas 
Transp. Co., 1382 S.E. 746, 100 W.Va. 
9733. See. McKelvey v. Chesapeake & 
©. Ry. Co., 14 S.E. 261, 35 W.Va. 500 
«dictum). 

76. Hidalgo County Water Control 


Gretzinger, 


and Improvement Dist. No. 1 v. Peter, 


(Tex.Commn. App.) ,37 S.W.(2d) ass 
Yafé (Civ.App.) 32 S.W. (2d). 324]; 
reen v. Enen, (Tex.Civ.App.) 270 S. 

W. 929. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


mon, 161 N.E. 675, 92 Ind.App. 25. 


82. Submission of modification to 
counsel see supra § 946 

83. Ill.—Chicago, eben R. Co. “vi 
Harrington, 61 N:E. 622, 192 Ilk>9 
Laff 90 [ll.App. 638]; Chicago, ete., R. 
Co... .v.. Pearson, 56 Ney. 633, 184 JM. 
386 [aff 82 Ill.App. 605]; Gardner v. 
Meeker, 48 N.E. 307, 169: Ill. 40; Nor- 
ton v. Volzke, 41 N.E. 1085, 158 Il. 
402; Collison v. Illinois Cent. R. Co., 
146 Ill.App. 64 [aff 88 N.H. 251, 239 
Tl Se 2i),. 

Ind.—Louisville, N. A. & C. Ry. Co. 
v. Worley, 7°N:H. 2115, 107 Ind. 320; 
Hammond, etc., R. Co. v. Spyzchalski, 
46 N.E. 47, 17 Ind.App. 7. 

Iowa.—Wilson v. Onstott, 96 N.W. 
779, 121 Iowa 263; Butterfield v. Kirt- 
ley, 88 N.W. 371, 115 Iowa 207; Pratt 
Vv. Chicago; eter RR. Co... 77 IN. Wi. 1064, 
107 Iowa 287. 

Kan.—Davidson vy. Douglass, 284 
P. 427, 129 Kan. 766s Missouri! Pac: 
R. Co. v. Holley, 1 P. 130, 554, 30 Kan. 
465, 474. 

N.C:—Belding v. Archer, 42 S.E, 
800, 131 N.C. 2873. Redmon v. Chand- 
ley, 26 S.BE. 255, 119 N.C. 575. 


Wis.—Jones v. Milwaukee Electric 
Ryn ce ee hits Contos ue Nair TOs Ose diay 
Wis. 427; Bannon v. Insurance Co. 
of North America, 91 N.W. 666, 115 
Wis. 250; Mauch v. City of Hartford, 
87 N.W. 816, 112 Wis. 40; Werner v. 
Chicago, ete., R. Cos, 81 N.W. 416,105 
Wis. 300; John R. Davis Lumber Co. 
NORA Ins. Co., 70 N.W. 59, 95 Wis. 
od ’ 


fa] During argument.—The court 
may correct and perfect a special 
verdict at any time before it is ac- 
cepted, and hence properly eliminated 
a superfluous question during the ar- 
gument. Matthews v. Town of Sigel, 
LS NOW 721, do2ewise 123% 


[b] After submission to jury the 
court may change the form of the 
question on its own motion after the 


case has been submitted, although ! 946 


[d] Rejecting part.—(1) Submis- 
sion of ten special questions reframed 
by the court to cover controverted 
issues and the rejection of over thirty 
special questions requested was not 
error under Rev. St. 60—2918. Da- 
vidson v. Douglass, 284 P. 427, 129 
Kan. 766. (2) Where defendant re- 
quested thirty-six special findings, 
many of them as to incidental ques- 
tions, and such as to confuse the ju- 
ry, the court committed no error in 
submitting six interrogatories fully 
covering the ultimate questions in- 
volved, and in refusing the balance. 
Butterfield v. Kirtley, 88 N.W. 371, 
115 Iowa 207. 


[e] Unnecessary words may be 
stricken out by the court. Hammond, 
etc., R. Co. v. Spyzchalski, 46 N.E. 
47, 17 Ind.App. 7. 

84. Terre Haute, etc, R. Co. v. 
Voelker, 22 N.E. 20, 129 Ill. 540 [aff 
31 Ill.App. 314]; Chicago, etc., Co. v. 
Dunleavy, 22 N.E. 15, 129 I. 132. 


85. Maxwell v. Boyne, 36 Ind. 120; 
Neumeister v. Goddard, 113 N.W. 733, 
133 Wis. 405. 


86. Frink v. Amstadt, 201 Ill.App. 
419; Maxwell v. Boyne, 36 Ind. 120; 
Dunning v. VanBuren, 46 Iowa 492. 


87. Taylor v. Wootan, 27 N.BH. 502, 
1 Ind.App. 188, 50 Am.S.R. 200. 


88. Maxwell v. Boyne, 36 Ind. 120; 
Wilson v. Onstott, 96 N.W. 779, 121 
Iowa 2638; Louisville City R. Co. v. 
Weams, 80 Ky. 420, 4 Ky.L. 287. 


[a] In absence of counsel.—Where 
interrogatories have been submitted 
to the jury, it is not proper for the 
court, in the absence of counsel, to 
redraft the interrogatories or submit 
others in their place. Johnson v. 
Lewis, 139 N.W. 377, 151 Wis. 615. 


89. Failure to auswer interrogato- 
ries see infra §§ 958—962. 


Marmless or prejudicial error see 
Appeal and Error § 3012. ; 


90. Duty to submit see supra § 


*By BERNARD J. KENNY (8§ 947-957). 
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pertinent and material, it is held that the court 
eannot, over the objection of the party at whose 
instance they were submitted, withdraw them from 
the jury,®! particularly after the jury have de- 
liberated on them.°? Where the right of recovery 
is based on the answers to the interrogatories, the 
court may not withdraw the questions, although the 
jury cannot agree on the answers thereto;®? nor can 
it after general verdict permit the withdrawal of spe- 
cial questions at the instance of the party who sub- 
mitted them and over the objection of the opposite 
party.°* Where it is discretionary with the court 
to submit a special interrogatory,®*® the court has 
the discretion to withdraw it before it is answered,?® 
which action will not be interfered with on appeal 
in the absence of abuse.9? If the court inadvertent- 
ly submits questions which, on mature deliberation, 
it concludes are improper, it has the inherent pow- 
er to withdraw such questions.°® An interrogatory 
which does not serve the purpose and functions of 
interrogatories®® may, at any time before answer, 
be withdrawn. The court may withdraw a ques- 
tion embracing an evidentiary fact,2 or one, the 


91. Summers v. Greathouse, 87 3. 


Ind. 205; Otter Creek Block Coal Co. 
v. Raney, 34 Ind. 329. 4, 


92. Otter Creek Block Coal Co. vy. | Kan.App. 379 
Raney, supra; Texas Employers’ Ins. 5 
Ass’n v. Adcock, (Tex.Civ.App.) 27 S. 
W.(2d) 363; McKelvey v. Chesapeake, 
etc., R. Co:, 14:S.H. 261, 35 WivVa. 500. 7. 


93. Sun Mut. Ins. Co. v: Dudley, 
45 S.W. 539, 65 Ark. 240; Ermantraut 
v. Providence Washington Ins. Co., 70 
N.W. 572, 67 Minn. 451. Kan. 236; 


94 Duesterberg v. State, 17 N.E. 
624, 116 Ind. 144. 


95. See supra § 946, 


96. Mass.—Florence Machine Co. 
v. Daggett, 135 Mass. 582. 


Mont.—Poor v. Madison River Pow- 
er Co., 108 P. 645, 41 Mont. 236. 


N.Y.—New York County Nat. Bank 
v. American Surety Co., 74 N.Y.S. 
692, 69 App.Div. 153 [aff 67 N.E. 1086, 9. 
174 N.Y. 544]; Taylor v. Ketchum, 
28 N.Y.Super. 507, 35 How.Pr. 289, 
Moss v. Priest, 24 N.Y.Super. 632, 19 


33 Idaho 623. 


Kan. 366. 
Watkins v. 


ho 62 
6 Kan.App. 783; 


Or.—Herrlin v. Brown & McCabe, 10. 
142 P. 772, 71 Or. 470; Rohr v. Isaacs, 
8 Or. 451. 9715.97 2. 


Tex.—Goode v. Ramey, (Civ.App.) 
48 S.W.(2d) 719. 
Wash.—Robinson v. Silver Lake seq. 


Ry. & Lumber Co., 
Wash. 31. 


97. See Appeal and Error § 2807. 


98. Continental, lL. > Ins.” Co:’ v: 
Young, 15 N.E. 220, 113 Ind. 159, 3 962. 
Am.S.R. 630; Robinson vy. Palatine, 
Insurance Co., 667535, 1PeN Moe 2; 
Hanson vy. Chippewa Valley & N. Ry. 
Co., 185 N.W. 488, 150 Wis. 104. 


[a] Where purely hypothetical 
question is submitted, such as none 
but skilled men can answer and they 
notify the court of their inability to 
answer it, there is no abuse of. dis- 
cretion in withdrawing it of the i 
ecourt’s own motion. Continental L. | ™: 
Ins. Co. v. Young, 15 N.E. 220, 113 Ind. 
159, 3 Am.S.R. 630. 


99. Purpose and functions see su- 
pra § 918 et seq. 


1 Longstean v. Owen Maggi Bk 
Sons, 111 A. 788, 95 Conn. 486. 


2. Robinson v. Silver Lake Ry. & 
Lumber Co., 299 P. 356, 163 Wash. 31; 
Matthews v. Town of Sigel, 139 N.W. 
721, 152 Wis. 1238. ‘ 


299 P, 356, 1638 


Ground for: 


Law § 2586. 


Supra § 858 


and Error § 272 


925-933 
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Wavle v. Michigan United Rys. 
Co., 1385 N.W. 914,.170 Mich. 81. 


Smith v. Wilson, 48 P. 4386, 5 11 


Furlong v. Carroll, 7 Ont.A. 145. 
6. See infra § 958. 


Idaho.—Watkins v. 
Home Co-operative Irr. Co., 197 P. 247, 


Kan.—Wyandotte 
Burr v. Honeywell, 
235, 6 Kan. App. 783. 


Mont.—Poor v. Madison River Pow- 
er Co., 108 P. 645, 41 Mont. 236. 


N.M.—Robinson v. Palatine Insur- 
ance-Co., 66 P. 535, 11 N.M. 162. 


Okl.—La Fayette v. Bass, 
1100, 122°OKI 182. 


8. Smart v. Mayer, 175 P. 159, 103 


Mountain Home Co- 
operative Irr. Co., 197 P. 247, 33 Ida- 
3; Burr v..Honeywell, 51 P. 235, 
Robinson v. Palatine 
Abb:Pr.N.s. 214. || Insurance Co., 66 P. 535, 11 N.M. 162. 


Cross references: 
Amendment or correction see infra §§ 


Conformity of judgment to verdict 
or findings see Judgments § 106 et 


Construction of verdict or findings 
see infra §§ 974-977. 12. 
Failure to answer interrogatories or 13. 
to make findings see infra §§ 958— 
ngs on trial by court see infra 


General verdict see supra § 870 et seq. 


New trial see New Trial § 145. 
Venire de novo see infra § 973. Campbell, 217 F. 518; 


Harmless or prejudicial error see Ap- 
peal and Error § 3039 


Criminal prosecutions see Criminal 
Equity see Equity § 732. 

Necessity of presence of party or 
counsel on pee of verdict see 


Pkosiiurions. on ees see paca 


Bary ee Ee eer see supra §§ 
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answer to which would not be controlling of the 
general verdict,? or may withdraw questions, the 
answers to which are embodied in other findings.* 
Questions which were submitted by the court may 
be withdrawn.® 


What amounts to withdrawal. Receiving the gen- 
eral verdict without requiring an answer to a spe- 
cial interrogatory® is equivalent to the withdrawal 
of the question.’ The rule does not apply where 
the question is answered, although not in proper 
form.® 


Effect of withdrawal. The effect of the withdrawak 
of questions is the same as though the court had 
refused to submit them in the first instance.® 


[§ 949] 10. Sufficiency of Verdict or Findings‘ 
—a. In General—(1) Special Verdict—(a) In Gen- 
eral. In order to sustain a judgment rendered 
thereon a special verdict must be sufficient.1t As a 
general rule, sometimes by reason of statute,'* a spe- 
cial verdict must find all the factst* essential to 
judgment and necessary to entitle the party hav- 
ing the burden of proof to recover,'* or at least 


Special verdict and findings distin- 
guished see supra §§ 848-852. 


Merwan vy. Ingersol, 3 Cow. CN. 
Y.) 367; Union Indemnity Co. v. Colo- 
rado Nat. Bank, (Tex.Civ.App.) 33 S. 
W.(2d) 257. 


[a] Findings held sufficient: (1) 
To sustain judgment. Wetzel v. Kel- 
lar, 39. N.B. 895, 12 Ind:App. 75. €2}_ 
On a special question as to proximate 
cause. Murphy v. Interlake Pulp & 
Paper Co., 155 N.W. 925, 162 Wis. 1£29_ 


[b] Perverse verdict.—(1) In ar 
action for damages to an automohile 
in a collision at a street intersection, 
a finding by the jury that defendant 
sustained no damages, when it was 
undisputed that he sustained dam- 
ages in the sum of fifty-eight dollars 
and forty cents, did not show that 
the verdict for plaintiff was perverse 
and should be set aside, the jury evi- 
dently understanding that defend-— 
ant’s negligence precluded recavery- 
Paul v. Pfefferkorn, 178 N.W. 247, 172 
Wis. 61. (2) An answer to a special 
interrogatory assessing plaintiff's 
damages as “nothing” was not per- 
verse, where it was apparent that the 
jury understood the effect of another 
answer holding the highway upom 
which the. automobile accident oc- 
curred sufficient. Miner v. Town of 
Rolling, 167 N.W. 242, 167 Wis. 213, 
L.R.A.1918D 1178. 


See statutory provisions. 


Ultimate and evidentiary facts 
and conclusions see infra §§ 954, 955. 

14. U.S. Vard v. Cochran, £4 S. 
Ct. 230, -150.'U.S. 602, 387 L.Ed pv7ro5s 
Hedges v. Easton, 1 S.Ct. 307, 106 U.S. 
408, 27 L.Ed. 169; Barnes v. Williams, 
11 Wheat. 415, 6 L.Ed. 508; U. S. 
Fidelity & Guaranty Co. v. Commer-— 
cial Nat. Bank of Brady, Tex., 55 & 
(2d) 564; Spokane & I. BE. Ri! Co. v. 


Mountain 


v. ‘Gibson, 25 
unk 1e8 


252 P. 


; Elliott v.. Miter 
& Co., 158 F. 868; Daube v. Phifadel- 
phia,ete:, Coal Con iin BY ise 


Ala.—Sewall v. Glidden, 1 Ala. 52> 
Lee v. Campbell, 4 Port. 198: 

Cal.—Garfield v. Knight’s Werry, 
ete., Water Co., 17 Cal..510) 

Ind.—Wabash R. Co. v. Ray. 51 N. 
E. 920, 152 Ind. 392; Noblesville Gas 


& Imp. Com Ve Loehr, 24 N.I. 579, 124 
Ind. 79; Lake Shore, etc., R. Co. v. 
Stupak, 23 N.B. 246, 123° Ind. 210; 


Waymire v. Lank, 29 N.E.. 735, 1222 
Ind. 1; Krug v. Davis, lor Ind. Ts 
Housworth vy. Bloomhuff,, 54 Ind. 487: 
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the material facts which are in dispute.t® 
must remain for the court to do but to draw con- 
Statutory provisions exist in 
some jurisdictions in affirmance of the common- 
Unless the material issues are embraced 
in a special finding, it may not be regarded as a 
A special verdict must be com- 
plete in itself,1® and cannot be aided by intend- 
ment or extrinsic facts, although appearing of ree- 
Where the moving party is not the one on 
whom the burden rests, his right to be awarded 


clusions of law.!® 
law rule.17 


special verdict.18 
ordi’ 


Elwood State Bank v. Mock, 82 N.E. 
1003, 40 Ind.App. 685; Louisville, 
ete., R. Co. v. Carmon, 48 N.E. 1047, 
50 N.E. 893, 20 Ind.App. 471; Pa- 
cific Mut. L. Ins. Co. v. Turner, 47 N. 
BK. 231, 17 Ind.App. 644; Alexandria 
Min., ete., Co. v. Irish, 44 N.E. 680, 
16 Ind.App. 534; Schellenbeck v. 
Studebaker, 41 N.E. 845, 13 Ind.App. 
437, 55 Am.S.R. 240; Goben v. Phil- 
lips, 40 N.E. 929,°12 Ind.App. 629; 
Becknell v. Hosier, 37 N.E. 580, 10 
Ind.App. 5; Louisville, etc., R. Co. v. 
Castello, 36 N.E. 299, 9 Ind.App. 462; 
Goldsby v. Robertson, 1 Blackf. 247. 

Ky.—F¥inley v. Meadows, 119 S.W. 
216, 134 Ky. 70; Louisville, ete, R. 
Co. v. Brice, 1 S.W. 483, 84 Ky. 298, 
8 Ky.L. 271. 


Me.—Nicholson v. Maine Cent, R. 
Co., 61 A. 834, 100 Me. 342. 

Mich.—Harbaugh v. People, 33 
Mich. 241; Crane v. Reeder, 25 Mich. 
303; People v. Doesburg, 17 Mich. 
135: 


Minn.—Meighen v. Strong, 6 Minn. 
177, 80 Am.D. 441. 


Mont.—Coburn Cattle Co. v. Small, 
88 PB. 953, 35 Mont. 288. 


N.Y.—Duclos v. Kelley, 89 N.E. 
SEED One ok hon CAL Vy Catt. oie) Nan 
251 [aff 4 Lans. 314]; Manning v. 
Monaghan, 23 N.Y. 539 [rev 14 N.Y. 
Super. 459]; Brush v. Batten, 48 Hun 
615, 15 N.Y.St. 548 [aff 32 N.E. 648, 
134 N.Y. 617]; Casey v. Dwyre, 15 
Hun 153; Eisemann v. Swan, 19 N.Y. 
Super. 668; Anderson v. Anderson, 
170 N.Y.S. 612, 103 Mise. 427; Walsh 
v. Bowery Sav. Bank, 10 N.Y.Civ.Proc. 
32. 


N.C.—Newbern v. Gordon, 160 S.E. 
182, 201 N.C. 317; Plotkin v. Realty 
Bond Co., 157 S.E. 870, 200 N.C. 590; 
Chapman-Hunt Co. v. Haywood Coun- 
ty Board of Education, 150 S.E. 713, 
198 N.C. 111; Gulley v. Raynor, 116 
S.B. 171, 185 N.C. 96; McKenzie v. 
McKenzie, 69 S.E. 134, 153 N.C. 242; 
Hilliard v. Outlaw, 92 N.C. 266. 


N.D.—Dubs v. Northern Pac. Ry. 
Co., 195°NW. 157, 50 N.D, 168; Ward 
v. Graden, 109 N.W. 57, 15 N.D. 649; 
Sonnesyn v. Akin, 104 N.W. 1026, 14 
N.D. 248. 


Ohio.—Wills v. Anchor Cartage & 
Storage Co., 176 N.B. 680, 38 OhioApp. 
358; Weinberg v. Schaller, 171 N.E. 
346, 34 OhioApp. 464; Worst y. Colo- 
nial Sav. Bank & Trust Co., 11 Ohio 
App. 308 [cit Cye]. 


Or.—Abraham v. Mack, 273 P. 711, 
278 P. 972, 130 Or. 32; Oregon Home 
Builders v. Montgomery Inv. Co., 184 
P. 487, 94 Or. 349; Turner v. Cyrus, 
179 - PY 279, 91 Or. 462 [eit Cyc]. 


Pa.—Commonwealth v. Pfromm, 
100 A. 276, 255 Pa. 485; Standard 
Sewing. Mach. Co. v. Royal Ins. Co., 
51 A. 354, 201 Pa. 645; Vansyckel v. 
Stewart, 77 Pa. 124; Loew v. Stocker, 
61 Pa. 347; Pittsburgh, ete., R. Co. 
vy. Evans, 53 Pa. 250; Thayer v. So- 
ciety of United Brethren, 20 Pa. 60; 
Wallingford v. Dunlap, 14 Pa. 31 


TRIAL ° 


Nothing 


found.?? 


S.C.—Allen v. Fogler, 40 S.C.L. 54; 
Lawrence vy. Beaubien, 18 S.C.L. 623, 
23 Am.D. 155. 


Va.—Hall v. Ratliff, 24 S.E. 1011, 
93 Va. 827; Tunnell v. Watson, 2 
Munf. (16 Va.) 283. 

Wis.—Leeman v. McGrath, 92 N.W. 
425, 116 Wis. 49. 

Wyo.—Chicago, B. & Q. R: Co. v. 
Tolman, 224 P. 671, 31 Wyo. 175. 

N.B.—Scott & Co., Ltd. v. McCain 
Produce Co., 45 N.B. 379. 


[a] ‘The reason for this require- 
ment is, that the court can neither 
supply an omitted necessary fact, nor 
ean it render judgment upon an im- 
perfect verdict.’ Housworth v. 
Bloomhuff, 54 Ind. 487, 497, 498. 


15... Carlson’ v. Avery -Co. L9G 511, 
App. 262; Reffke v. Patten Paper Co., 
117 N.W. 1004, 186 Wis. 535; Strasser 
v. Goldberg, 98 N.W. 554, 120 Wis. 
621; Bredlau v. Town of York, 92.N. 
W. 261, 115 Wis. 554; Salzer v. Mil- 
waukee, 73 N.W. 20, 97 Wis. 471; 
Davis'v.,/Chicazo, ete, vink.. .C0:.. 6 uN. 
W. 16, 1132, 93 Wis. 470, 57 Am.S.R. 
935, 83 L.R.A. 654; Murnhey v. Weil, 
61 N.W. 315, 89 Wis. 146. 

16. Ind.—Teegarden vy. Lewis, 
N.E. 24. 

Me.—Nicholson v. Maine Cent. R. 
Co., 61 A. 884, 100 Me. 342. 

Mont.—Coburn Cattle Co. v. Small, 
88 BP, 953, 35 Mont, 288. 

Nev.—Knickerbocker, ete, 
Min. Co. v. Hall, 3 Nev. 194. 

Ohio.—-Pennsylvania R. Co. v. Vitti, 
146 N.EB. 94, 111 OhioSt. 670. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Tolman, 224 P. 671, 31 Wyo. 175 [cit 
Cyelr 

Eng.—Tancred v. Christy, 12 M.&W. 
316, 152 Reprint 1219. 

[a] If conclusion is so self-evi- 
dent that no one could question it, the 
court may draw the conclusion from 
the facts found. Brown v. Ricketts, 
2% OnioCiniCt.; 2169. 

Province of court and jury see su- 
pra §§ 313-459. 

17. Wisemann v. Swan, 19 N.Y.Su- 
per. 668; Williams v. Willis, 7 Abb. 
erm GNia x. 00s 

18. See supra §§ 848-852. 

19. U.S.—U. S. Fidelity & Guaran- 
ty Co. v. Commercial Nat. Bank of 
Brady, Tex., 55 F.(2d) 564. 

Ala.—Lee v. Campbell, 4 Port. 198. 

N.Y.—Eisemann y. Swan, 19 N.Y. 
Super. 668. 

N.D.—Dubs v. Northern Pac. 
Co., 195 N.W. 157, 50 N.D. 163. 

Ohio.—Dowd-Feder Co. v. Schreyer, 
179 N.B. 411, 124 OhioSt. 504; Wills 
v. Anchor Cartage & Storage Co., 176 
N.E. 680, 38 OhioApp. 358. 


He Emm co v. Stewart, 77 Pa. 


20. 
21. 


35 


Silver 


Ry. 


See infra § 959. 
Wabash R. Co. v. Ray, 51 N.E. 


Special issues. 
must be a finding on every issue necessary to sup- 
port the judgment,?* so that no fact issue is left for 


Gules iC. 16s SEB, Ry © 
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[§ 949 


judgment does not alone depend on the presence 
of material facts, but he may be entitled to judgment 
by reason of the absence of some essential fact which 
it Was incumbent on his adversary to establish.?# 
All the issues need not be found in a special ver- 
dict,?2 but it is sufficient if facts sufficient to con- 
stitute a cause of action, if within the allegations, are 


/ 


In a trial on special issues?* there 


920, 152 Ind. 392. 


22. Fairmount Union Joint Stock 
Agricultural Assoc. v. Downey, 45 
N.E. 696, 146 Ind. 503; Bower v. Bow- 
er, 45 N.E. 595, 146 Ind. 393; Wabash 
County v. Pearson, 22 N.E. 134, 120 
Ind. 426; Noseda v. Delmul, 176 N.E. 
571, 123 OhioSt. 647, 76 A.L.R. 1133. 


23. Fairmount Union Joint-Stock 
Agricultural Ass’n v. Downey, 45 N.E. 
696, 146 Ind. 503; Oregon Home 
Builders v. Montgomery Inv. Co., 184 
P. 487, 94/Or. 349. 


24. See supra § 851. 


25. Newbolt v. Lancaster, 18 S.W. 
740, 83 Tex. 271; Moore v. Moore, 3 
S.W. 284, 67 Tex. 293; Raines v. Cal- 
loway, 27 Tex. 678; Ledyard v. 
Brown, 27 Tex. 393; Paschal v. Ack- 
lin, 27 ‘Tex, 1733 "Paschal ‘vi: Cush= 
man, 26 Tex. 74; Claiborne v. Tanner, 
18 Tex. 68; Federal Surety Co. v. 
Smith, (T’ex.Commn.App.) 41 S.W. 
(2d) 210 [rev (Civ.App.) 25 S.W.(2d) 
994]; Knox v. Brown, (Tex.Commn. 
App.) 16 S.W.(2d) 262 [rev (Civ.App.) 
8 S.W.(2d) 280]; Pennington Produce 
. Wonn, (Tex.Civ.App.) 49 S.W. 
Miller v. Panhandle & S. F. 
(Tex.Civ.App.) 35 S.W.(2d) 
Luling Oil & Gas Co. v. Hd- 
wards, (Tex.Civ.App.) 32 S.W.(2d) 
921; Garza v. Klepper, (Tex.Civ. App. 
15 S.W.(2da) 194; Citizens’ Nat. Ban 
of Brownwood v. Texas Compress Co., 
(Tex.Civ.App.) 294 S.W. 331; North 
Texas Gas Co. v. Young, (Tex.Civ. 
App.) 220 S.W. 254; St. Louis, B. & 
M. Ry. Co. v. MeClellan,.,(Tex.Civ. 
App.) 173 S.W. 258; Stinnett v. Sher- 
man, (Tex.Civ.App.) 43 S.W. 847; 
Kilgore v. Moore, 36 S.W. 317, 14 
Tex.Civ.App. 20; Texas, ete, R. Co. 
v. Watson, 36 S.W. 290, 18 Tex.Civ. 
App. 555; Stephenson v. Chappell, 23 
36 S.W. 482, 12 Tex.Civ. 


[a] Findings held sufficient.—(1) 
To support judgment against railroad 
for polluting plaintiffs’ water supply 
by oil escaping from cars after wreck. 
o. v. Dunman, 
(Tex.Commn.App.) 27 S.W.(2d) 116, 
72 A.L.R..90 [aff (Civ.App.) 15 S.W. 
(2d) 1053). (2) To establish that 
contractor agreed to build five-room 
house, justifying recovery for breach 
of contract. Woodward & Hardie vy. 
McMillan, (Tex.Civ.App.) 34 S.W.(2d) 
357. (3) To show that separate acts 
of negligence of joint defendants 
were the proximate cause of an in- 
jury. Hardin v. Rust, (Tex.Civ.App.) 
294 S.W. 625. (4)° To establish em- 
ployer’s liability for death of em- 
ployee from apoplexy. Tidelity Un- 
ion Casualty Co. v. Martin, (Tex.Civ. 
App.) 45 S.W.(2d) 682. (5) To sunt 
port judgment in action against rail- 
road for loss of cattle through open- 
ings in fence. on railroad’s right of 
way. Gulf, Cc. & S. F. Ry. Co. v. Bak- 
er, ¢€Tex.Civ.App.) 218. S.W.. 7. .(6) 
In a suit to recover on a contract of 
employment providing that traveling 
salesmen should receive a commission 
on “his gross sales’ within his ter- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


' §§ 949-951] 


the determination of the ecourt.2® When a. ease 
is submitted on special issues, it is the duty of the 
jury to answer each special issue distinctly and sep- 
arately,?* and without regard to the effect of their 
finding on the judgment.28 A finding is not essen- 
tial as to matters not submitted.?® The form of an- 
swers to special issues is immaterial so long as the 
jury’s meaning is clear.®° 


Amount of recovery. <A special verdict failing 
to find the amount of damages has been held insuffi- 
cient,?! but a special verdict finding such facts as 
leave nothing for the court to do except to make 
a mathematical calculation is sufficient where a mon- 
ey Judgment only is sought.*? 


Form of verdict. It is not necessary that a spe- 
cial verdict be in any particular form,?? but the ver- 
diet is sufficient if it be good in substance,** con- 
sidered in the light of the facts of the ease,** although 
unskillfully framed.*¢ <A special verdict may be in 
narrative form,** or in form of answers to questions 
submitted.*8 The response of the foreman to an in- 
terrogation of the court, although assented to by 
the other jurors, is not a special verdict.®® 


[§ 950] (b) Admitted or Uncontroverted Facts.*° 
According to some decisions undisputed facts should 
be incorporated in a special verdict. But in some 


ritory, a finding of the jury that the 
term qupted meant “all _ territory 
sales” was not rendered defective as 
enlarging defendant/s liability be- 
cause they also found that unsolicit- 3 
ed sales were included. San Antonio [a] 


15 Ind.App. 258. 


TRIAL 


ings Bank & Trust Co., 
456. 
32. Hoppes v. Chapin, 43 N.E. 1014, 


Action for death of animal.— 
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- jurisdictions the rule that a special verdict must find 


all the facts essential to recovery*? is satisfied if 
all the facts essential to a recovery, which are con- 
troverted by evidence on the trial, are specially found 
in the verdict** without a finding of material facts 
which are established by the undisputed evidence.** 
Facts not proved at the trial need not be. stated.**® 


Admitted by pleading. A special verdict need 
not contain facts admitted by the pleadings.*® 


Stipulations.47 Facts admitted by stipulation 
should, it has been held, be incorporated in a spe- 
cial verdict.*® 

[§ 951] (2) Special Findings. It is the duty 
of the jury to answer special questions as they find 
the facts to be from the evidence without regard 
to how their answers may affect the general ver- 
dict,4® and they may not return divided answers’? 
or report how they stood if unable to agree.®*? A 
jury will not be required to answer special ques- 
tions submitted where no evidence is introduced 
on which answers could be given.®? ‘A direct an- 
swer should be given to each special question sub- 
mitted, where the question is so framed that it 
will admit of a direct answer.°? It is not neces- 
sary that the answers of the jury to interrogatories 
framed by defendant should affirmatively establish 


30 OhioC.A.|106 U.S. 408, 27 L.Ed. 169; Elliott 
v. Miller & Co., 158 F. 868; Daube v. 
Philadelphia, ete., Coal Co., 77 F. 718; 
Ward v. Gradin, 109 N.W. 57, 15 N.D. 
649; Standard Sewing Mach. Co. v. 
Royal Ins. Co., 51, A. 354, 201 Pa. 645; 


Machine & Supply Co. v. Allen, (Tex. | Where, in an action for damages for] vansyckel v.’ Stewart, 77 Pa. 124: 
Civ. App.) 279 S8.W. 493 [mod (Commu. | the death of a colt, the jury found | Wallingford v. Dunlap, 14 Pa. 31. 
App.) 284 S.W. 542]. specially that the colt was of the val- 

pS - as ue of sixty ey os ayant may ren- 42. See supra § 949. 

26. Luling Oil & Gas Co. v. -| der judgment, althoug the jury 43. Murph . Weil, 61 N.W. 315 
wards, (Tex.Civ.App.) 32 S..W. (2d) | failed to assess the damages as such.|g9 Wis. 146: Pe ees oie Coble 44 
921. eae ey v. Chicago, ete, R. Co., 29| N.W. 777, 75 Wis. 589. ; 

27. McFaddin v. Hebert, 15 S.W. | *0W : 44. Citizens’ Mut. Aid Ass’ 
(2d) 213, 118 Tex. 314 [answers con- 33. Toledo, W. & W. R. Co. v. Ham- | williams, Gis wt SW. (2d) 
formed to (Civ. App.) 32 S.W.(2d) 914 mond, 33 Ind. 379, 5 Am.R. 221. 976; Beale’s Heirs v. Johnson, 99 S. 
(mod on other grounds (Commn.App.) [a] Formal conclusion of a spe- | W. 1045, 45 Tex.Civ.App. 119; Murphy 


44 S.W.(2d) 938)]; Simmonds v. St. 
Louis, B. & M. Ry. Co., (Tex.Commn. 
App.) 29 S.W.(2d) 989 [rev (Civ. 
App.) 18 S.W.(2d) 845]. 


28. Monkey Grip Rubber Co. v. 


149 Ind. 131; 


Walton, (Tex.Commn.App.) 53 S.W. 

(2d) 770; Simmonds v. St. Louis, B. 34, 

& M. Ry. Co.,* (Tex.Commn.App.) 29 | (Pa.) 543. 
S.W.(2d) 989 [rev (Civ.App.) 18 S. 235. 


cial verdict, finding for the party in| v. 
whose favor the law is adjudred, is 
not essential to its validity. 
v. Beckner, 46 N.E. 644, 48 N.E. 788, | 543; 
Bower v. Bower, 
595, 146 Ind. 393. 


Fenn vy. Blanchard, 2 Yeates 


Ferguson v. Truax, 118 N.W. 422. 


Interlake Pulp & Paper Co., 155 
N.W. 925, 162 Wis. 139; Trapp v. New 
Birdsall Co., 85 N.W. 478, 109 Wis. 
Murphey v. Weil, 61 N.W. 315, 
89 Wis. 146; Munkwitz v. Uhlig, 25 
N.W. 424, 64 Wis. 380; Ward v. Bus- 
ack, 1 N.W. 107, 46 Wis. 407; Hutch- 
inson v. Chicago & N. W. R. Co., 41 
Wis. 541; Williams v. Parter, 41 Wis. 


Helwig 
45 N.E. 


W.(2d) 845]; Wichita Valley Ry. Co. | 951, 136 Wis. 637. ‘ : 

v. Williams, (Tex.Civ.App.) 6 S.W, AG out aisone Hoss, LIS N Wee S04 45. Jones v. Baird, 76 Ind. 164. 
(2d) 439. 137_ Wis. 304. , . Nici Regret v. Avery Co., 196 TI). 
29. City of San Antonio v. Mar- [a] Finding is sufficient, although | 4\2?. ; arto v. Himrod, 8 N.Y 

~ txr |e eee é ; 83. 59 £ ) 
shall & Co, (Tex.Civ.App.) 85 S.W.|informal, if its meaning and_ intent ae oT re ial ante eee d 


316. can be gathered with certainty from 
the words used, and if it disposes of 
submitted, 
Quinn,,76 P: 818, 148 Cal. 75; 
v. Beckner, 46 N.E. 
149 Ind. 131; Bower v. Bower, 45 N.E. 48. 

Morrison v. Ross, 
Ind. 186; 
v. Overman, 
874, 19 Ind.App. 309; 
86 N.W. 188, 111 Wis. 165. [a] 


Dowd-Feder Co. v. 
179 N.E. 411, 124 OhioSt. 504. 


38. Dowd-Feder Co. v. 


30. Moore v. Moore, 3 S.W. 285, 67 
Tex. 297; Penn v. Briscoe County, 
(Tex.Civ.App.) 162 S.W. 916. 

31. See cases infra this note. 

[a] In Ohio.—(1) Under Gen. Code 
§ 11465, providing that, when by the 
verdict either party is entitled to re- 
cover money, the jury must assess 
the amount of recovery in its verdict, 
the jury may assess the amount of 37. 
recovery only when by the verdict ei- 
ther party is entitled to recover mon- 
ey trom the adverse party. Noseda 
vy. Delmul, 176 N.E. 571, 123 OhioSt. | Supra. 
647, 76 WAGT RE 1133. (2) In an action 39. 


the issues 


14 N.E. 479, 113 
Turnpike Co. 


dict was insufficient where the jury | Granite Works, 
failed to answer an interrogatory on | 166. 
the question of the amount of dam- 40, 
ages should plaintiff be entitled to 
recover. The court may not look at 
the note in evidence and compute the 
amount due. Worst v. Colonial Say- 41. 


595, 146 Ind. 393; 


Upton v. Conway Lumber Co., 51. 
on a promissory note the special ver-| 128 A. 802, 81 N.H. 489; 
106 A. 481, 79 N.H. 


Duty to submit see supra § 


Findings by court see infra § 999. 
Hodges vy. Easton, 1 S.Ct. 307, 


Dodge County Mut. Ins. Co., 


oo. 


11 Wis. 
Damon v. 


Helwig 47. 


Reaio oh see Stipulations 60 
C.J. p 3 


644, 48 N.E. 788, 
SAS v. Avery Co., 
eae App. 262. 
age ee So 49. Thornton v. Franse, 12 P.(2a) 
48 _ N.E. | 728° 135 Kan, 782. 


Shaw v. Gilbert, 

Findings held not to show pas- 
sion or prejudice. See Parr v. Young, 
246 P. 181, 121 Kan. 47; Wallingford 
Vv. McCray, 165 P. 8138, 101 Kan. 146. 


Schreyer, 50. Tober v. Pere Marquette R. 
Co., 177 N.W. 385, 210 Mich. 129. 


Tober v. Pere Marquette R. 
supra. 

62) oH tiScott! ete, Wr Comyvz 
racker, 26 P. 1027, 46 Kan. 511. 

53. Salem-Bedford Stone Co. vy, 
Hilt, 59 N:B. 97,26) ‘IndiApp. 543. 
Winfield Nat. Bank v. McWilliams, 60 
P, 229, 9 Okl. 493. 


196 Ill. 


Schreyer, 


Tiernev v. Co., 
Kar- 
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plaintiff’s cause of action.54 


not vitiate the verdict.®7 


unambiguous,°? and intelligible.®4 


is required to enable the court to pronounce finally 


Answers to special in- 
terrogatories, like a general verdict,®> must be an- 
nouneed in open court.°* Where the special findings 
show that the jury found for plaintiff on a sufficient 
paragraph of the complaint, the fact that they also 
found for plaintiff on an insufficient paragraph does 
If a general verdict is 
in writing and signed, it is immaterial that the an- 
swer to a special interrogatory is not in writing at 
the time, and it may afterward be received, as it 
is to be inferred that they agreed on an answer to 
the question before arriving at a verdict.°§ 

{§ 952] b. Definiteness and Certainty®®—(1) Spe- 
cial Verdicts. A finding in a special verdict or on 
special issues must be certain,®® definite, clear,®” 


TRIAL 


cient.7° 


Great certainty 


on the issues, and, applying the law to the facts, 


54. Inland Steel Co. v. Smith, 75 
N.E. 852, 39 Ind.App. 636 [aff 80 N.E. 
538, 168 Ind. 245]. 

55. See supra § 857. 

56. Egmann v. Hast St. Louis Con- 
neeting R. Co., 65 Ill.App. 345 [aff 48 
N.E. 981, 170 Ill. 538, 62 Am.S.R. 400]; 
Rose v. Harvey, 30 A, 459, 18 R.I. 527. 

57. Pittsburgh, ete. R. Co. v. Sud- 
hoff, (Ind.App.) 88 N.E. 702. 

58. Spencer v. Williams, 35 N.E. 
88, 160 Mass. 17 

59. Cross references: 

General verdict see supra §§ 874-876. 
In pleading, see Pleading § 90. 

60. Ga.—Burke v. Schwarzweiss, 
413° SS... 16, 153 “Ga. 751. 

Ind.—Hopkins v. Stanley, 43 Ind. 
553; Becknell v. Hosier, 37 N.E. 580, 
10 Ind.App. 5. 

N.C.—Wood v. Jones, 151 S.E. 732, 
a98 N.C. 356. 

‘Or:—Turner v. Cyrus, 179 P. 279, 
91 Or. 462 [cit Cyc]. 

Pa.—Thompson vy. Hmerald Oil Co 
AeA, SLO 200) baa vole d. 

Tex.—American Law Book Co. v. 
Dykes, sone App.) 278 S.W. 247; Chi- 


ecazo, KR. 7. & Gy Ry. Co. v. Bernnard, 
(Civ. App.) DTD ISaVi 1d 05s a eC, Kill- 
yore & Co. Vv. Whitaker, (Civ. App.) 


217 S.W. 445; Stoker v. Fugitt, (Civ. 
App.) 102 S.W. 743. 

Wis.—Cotzhausen v. Simon, 1 N.W. 
473, 47 Wis. 103. 


fa] Disjunctive finding cannot be 
«considered to be a finding of either 
fact in a case where there was evi- 
idence from which the jury might af- 
firm one and negative the other. Tos- 
ty v. Morgan Co., 139 N.W. 402, 151 
Wis. 601. 

{b] Finding held certain.—Adam- 
son Lumber Co. v. J. ©. King Lumber 
Co., (Tex.Civ.App.) 227 S.W. 702; 
Wedeworth v. smith, mexiCiv, App.) 


178 S.W. 641 [aff (Commn.App.) 213 
S.W. 254]. 
fe] Finding held uncertain.—(1) 


A special verdict finding that there 
was due from the maker of two notes 
the amount of the ‘note’ with in- 
terest less credits and from the in- 
dorser the amount of the “notes” 
with interest less credits was void 
for uncertainty. Burke v. Schwarz- 
weiss, 113 S.E. 16, 153 Ga. 751. (2) 
A finding that a prudent man would 
have accepted offer from prospective 
buyer was meaningless, if the con- 
tract under which profit on sale was 
to be applied on debt was ignored in 
submission of issue. Schoellkopf v. 


Bryan, (Tex.Civ.App.) 284 S.W. 339. 


61. Wood v.. Jones, 151 S.E. 732, 
198 N.C. 356; Texas Employers’ Ins. 
Ass’n vy. Fitzgerald, (Tex.Civ.App.) 
292 S.W. 925 [rev on other grounds 
(Commn.App.) 296 S.W. 509]; Rog- 
ers v. Ilseng, (Tex:Civ.App.) 255 S.W. 
787; J. C. Killgore & Co. v. Whitaker, 
(Tex.Civ.App.) 217 S.W. 445. 

{a] Findings held definite.—Char- 
man v. Tatum, 54 App.Div. 61, 66 N.Y. 
S. 275 [aff 59 N.B. 1120, 166 N.Y. 605]; 
Landauer v. Kasik, 144 N.W. 974, 155 
Wis. 376; Jones v. Foster, 30 N.W. 
697, 67 Wis. 296. 


62. Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 504. 


63. Northern Texas Traction Co. v. 
Armour & Co., 288 S.W. 145, 116 Tex. 
176 [answering certified question 
(Civ.App.) 290 S.W. 544]; Humble 
Oil & Refining Co. v. Pritchett, (Tex. 
Civ.App.) 25 S.W.(2d) 909; Bell v. 
Grand Trunk R. W. 'Co;, 29 Ont.L. 247, 
4 Ont.W.N. 1524. 


{a] Finding held ambiguous.—An 
answer, “No, not willingly,” to an 
issue whether defendants permitted 
oil in a creek to overflow crops, was 
too ambiguous to support judgment 
for plaintiff. Humble Oil & Refining 
Co. y. Pritchett, (Tex.Civ.App.) 25 
S.W.(2d) 909. 

[b] Finding held unambiguous.— 
In an action for trespass by the hold- 
er of an undivided interest, verdict 
of jury of ‘$562.50 per acre” in an- 
swer to a question of the market 
value per acre of plaintiff’s interest in 
a fifty-acre tract was not ambiguous. 
Humble Oil & Refining Co. y. Kishi, 
(Tex.Civ.App.) 299 S.W. 687. 

64 Weinberg v. Schaller, 171 N. B. 
346, 34 Ohio App. 464; Postal Tele- 
graph Cable Co. v. Darkins, (Tex.Civ. 
App.) 26 S.W.(2d) 441 [rev on other 
eaetaek (Commn.App.) 44 S.W.(2d) 


{a] Finding held  intelligible.— 
Where each special issue was divided 
by letter into several questions, the 
jury’s answer numbered to corre- 
spond with the number of the issue, 
and not by the divisions as lettered, 
was sufficiently intelligible for rendi- 
tion of judgment. Panhandle & S. B 
Ry. Co. v. Huckabee, (Tex.Civ.App.) 
216 S.W. 666. 


65.. E. & H. Brick Co. v. St. Louis 
& S. EF. Ry. Co., 21 Mo.App. 648; State 
v. Hanna, 151 P. 88, 1087, 87 Wash. 29. 

66. Burke v. Schwarzweiss, 113 S. 
E, 16,;62580Ga. Wolk 


67. Becknell v. Hosier, 
10 Ind.App. 5. 


37 N.E. 580, 


to render the proper judgment.®® 
dict which is too uncertain to be the basis of a valid 
judgment is void.®® 
by reason of inconsistent findings, it cannot be cured 
by disregarding the uncertain portions, although the 
verdict is sufficient without them.°* 
not necessary as to immaterial facts.*® 
need not be found with greater minuteness in the 
verdict than they are stated in the pleadings.°? 
Answers to material questions expressing only the 
inclination of the minds of the jury are not suffi- 
Such findings in a special verdict as 
able to say”’"? or 
interrogatory,’? “on or about,”** and “approximate- 
ly,”*+ have been held insufficient. 


[§ 953] (2) Special Findings.75 
terial interrogatories propounded must be certain,‘® 


[§§ 951-953 


A special ver- 
Where a verdict is uncertain 
Certainty is 
The facts 


‘ines 
“we think not” in answer to an 


Answers to ma- 


68. Alexandria Min., etc., Co. v. 


Irish, 44 N.E. 680, 16 Ind.App. 534. 
69. Sturgis First Nat. Bank v. 

Peck, 8 Kan. 660. 

poate Hopkins v. Stanley, 43 Ind. 
fa] Answer to questions in alter- 


native.—In an action against a rail- 
road for injuries, the jury properly 
answered “Yes” to special issues read- 
ing “Was or was not” plaintiff in per- 
il? “Did or did not” the engineer 
discover his peril? etc., where the 
jury’s intention to state an affirma- 
tive finding to each question was evi- 
dent. La Grone y. Chicago, R. I. & 


a Ry. Co., (Tex.Civ.App.) 189 S.W. 
71. Goggan v. Wells Fargo & Co. 
Express, (Tex.Civ.App.) 227 S.W. 246. 
Pee Hopkins v. Stanley, 43 Ind. 
73. American Law Book Co. v. 
Dykes, (Tex.Civ.App.) 278 SW. 247. 
74. Texas Employers’ Ins. Ass'n 


Fitzgerald, (Tex.Civ.App.) 292 S.W. 
925 [rev on other grounds (Commn. 
App.) 296 S.W. 509]. 


75. Cross references: 
eae of question see supra §§ 939- 


On trial by court see infra § 999. 

Remanding jury or resubmission of 
interrogatory see infra § 972. 

Requirement to disturb general ver- 
dict see infra §§ 965-968. 


78. Cal.—Kiyoshi Watanabe v. Su- 
nerior Court in and for Sacramento 
County, (App.) 280 P. 135. 


Ind.—Cleveland, ete., R. Co. v. As- 
bury, 22 N.E. 140, 120 Ind. 289; Peters 
v. Lane, 55 Ind. 391; Schull vy. Cud- 
dy, 74 N.B. 1030, 36 Ind.App. 262. 

Iowa. ; 2 
38 N.W. 132, 74 Iowa 424. 


W.Va.—Runyan v. Kanawha Water 
& aight Co."%1 'S..7259) 68 Wiva. 
609, 35 L.R.A.N.S. 430. 

B.C.—Langer v. McTavish Bros., 
Ltd., [1981] 4 Dom. L’R. 209. 


[a] Answer to question in alterna- 
tive—(1) Where, in an action for in- 
juries to a person on a railroad track, 
the jury answered ‘‘Yes” to an inter- 
rogatory whether plaintiff could have 
seen the train if he had looked, or 
could have heard it if he had listened, 
as an affirmative finding on either 
alternative was fatal to plaintiff, he 
could not complain that the answer 
might have been intended to apply 
to only one of the alternatives and 
not to both. Rowe v. Chicago, M. & 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


$§ 953-954] 


definite,*7 and unequivocal.7® 


verdict is bad.79 


sufficient.8& An answer 


phrase “in our judgment.,’’§? 
No evidence. 


Insufficient evidence. 


St. P. R. Co., 122 N.W. 929, 144 Iowa 
378. (2) Where the jury was asked 
whether they found a machine was 
sold with a recommendation or a war- 
ranty that it would do good work, an 
answer ‘yes’ did not determine 
whether they found a warranty or a 
mere recommendation. Worth v. Mc- 
Connell, 4 N.W. 198, 42 Mich. 473. 


77. Runyan v. Kanawha Water & 
Light Co., 71 S.E. 259; 68 W.Va. 609; 
35 L.R.A.N.S. 430; Crockett v.. Town 
of Campbellton, 39 N.B. 160. 


[a] Answers held definite.—(1) In 
general. Ft. Wayne Cooperage Co. v. 
Page, 84 N.E. 145, 170 Ind. 585, 23 
L.R.A.N.S. 946; Moore v. Wichita 
Mellow Cab! Co.) 12 P.(2¢a).. 7365. 136 
Kan. 99; Ferguson v. Truax, 118 N. 
W. 251, 136 Wis. 637; British, etc., 
R., Co. v. Dunphy, 59 Can.S.C. 263; 
Dunphy v. British Columbia Electric 
RINOo. Matde ee CO. oe Vee Clue na 
special interrogatory ‘‘When were the 
proofs of loss received by defendant 
at its Des Moines office?’ the jury 
answered: “Within sixty days from 
the date of the fire.” The time being 
material and there being no evidence 
as to the date of their reception, the 
answer was_ sufficiently definite. 
Pennypacker v. Capital Ins. Co., 45 
N.W. 408, 80 Iowa 56, 20 Am.S.R. 395, 
So dusR-A.) 236), 243) gin janwaetion for 
damages caused by the pollution of 
fresh water an answer “up to present 
date” is a sufficiently definite an- 
swer to the question “Do you find 
that water bearing sands . have 
by salt water become permanently un- 
fit for use?” Martin v. Shell Petrole- 
um Corporation, 299 P. 261, 133 Kan. 
124. 

78. Davis v. Farmington, 42 Wis. 
425. 


79. Fisk v. Chicago, etc., R. Co., 38 
N.W. 132, 74 Iowa 424; Withee v. 
Rowe, 45 Me. 571. 


s0. Larsen v. Leonardt, 96 P. 395, 
8 Cal.App. 226; Cleveland, etc., R. Co. 
v. Asbury, 22 N.E. 140, 120 Ind. 289; 
Bunton y. Rose, 16 Ind. 209; Indian- 
avolis Southern R. Co. v. Tucker, 98 
N.E. 431, 51 Ind.App. 480; Minor v. 
Stevens, 118 P. 3138, 65 Wash. 4238, 
42 L.R.A.N.S. 1178. 

Construction of “don’t know” see 
infra § 961. 

81. Peters v. Lane, 55 Ind. 391. 

82. See cases infra this note. 

[a] Similaranswers: (1) ‘Doubt- 
ful.” Phillips v. Commercial Nat. 
Bank, 239 P. 984, 119 Kan. 339. (2) 
“Undetermined.” Lamb vy. Liberty 
Life Ins. Co., 295 P. 698, 132 Kan. 383. 
(3) “Unable to determine.” Larsen 
vy. Leonardt, 96 P. 395, 8 Cal.App. 226. 


Where the jury give 
answers from which it cannot be determined whether 
they accord or conflict with the general verdict, the 
Such answers to a pertinent ques- 
tion have been held insufficient as “don’t know,’’®® 
“can’t say definitely,’ and similar answers.®? 
answers have been held sufficient as “We, the jury 
believe,”®* or “have reason to believe.’’’4 
swer “we think” has been held sufficient®® and in- 
otherwise certain is 
rendered uncertain because it is preceded by the 


Where there is no evidence on a 
point covered by a special interrogatory propounded 
to the jury, they may so answer.®* 

If there is not sufficient 
evidence to sustain a finding in favor of the party 
affirming the subject matter of the interrogatory, 


TRIAL 


Such 
An an- 


not 


sues.°? 
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the answer should be “no”8® rather than “not suf- 
ficient evidence.’’®® 


[§ 954] c. Ultimate and Evidentiary Facts and 
Conclusions®!—(1) In General. 
sometimes by reason of statute,®? the ultimate facts 
in controversy and not the evidence to prove them 
must be found by a special verdict®* or special find- 
ing,®* or in a case submitted on special issues.°° 
The jury need not find evidentiary facts in a spe- 
cial verdict,°° or in a gase submitted on special is- 
However, where evidentiary facts stated 


As a general rule, 


are such that but one inference can be drawn there- 


from, the absence of the statement of the ultimate 
fact in a special verdict®® or special finding®® will 


not prevent the court drawing the inevitable in- 


ference. 


(4) “Under all the circumstances.” 
Davis v. Farmington, 42 Wis. 425. 

83. McGuire y. Missouri Pac. R. 
Co., 23 Mo.App. 3255) (h. & A. Brick 
Co. ve St. Louis & S.cF. Ry. Co, 21 
Mo.App. 648. 

84. Martin v. Central Iowa R. Co., 
13 N.W. 424, 59 Iowa 411. 


85. Martin v. Central Iowa R. Co., 
59 Iowa 411, 13 N.W. 424. 


86. Runyan vy. Kanawha Water & 
Light Co., 71 S.E. 259, 68 W.Va. 609, 
35 LeR.A.N-S. 480. 


87. Peters v. Lane, 55 Ind. 391. 


88.) Louisville, | ete:, SR.7 “Co. ive 
Thompson, 8 N.E. 18, 9 N.E. 357, 107 
Ind. 442, 57 Am.R. 120; Williamson y. 
Yingling, 80 Ind. 379; Mitchell v. 
Robinson, 80 Ind. 281, 41 Am.R. 812; 
Maxwell v. Boyne, 36 Ind. 120. 


89. Union Traction Co. v. Howard, 
(Ind.App.) 87 N.E. 1103; Fisk v. Chi- 
cago, tete. 27 RiiCo.88 Newey 132074 
Iowa 424. 

90. Rowell v. Klein, 44 Ind. 290; 
Maxwell v. Boyne, 36 Ind. 120; Un- 
ion Traction Co. v. Howard, (Ind. 


App.) 87 N.E. 1103. 
wey: In pleading see Pleading §§ 16— 


Questions to be submitted see su- 
pra §§ 929, 930. 


92. See statutory provisions. 


93. U.S.—Suydam v. Williamson, 
20 How. 427, 15 L.Ed. 978; Barnes v. 
Williams, 11 Wheat. 415, 6 L.Ed. 508; 
Monticello Bank v. Bostwick, 77 F. 
L285 Zon O.OcAy Tis 

Oe ree v. Nowland, 44 Ark. 
84. 

Ill.— Vincent v. Morrison, 1 Ill. 227; 
Carlson v. Avery Co., 196 Ill.App. 262. 


Ind.—Wabash R. Co. v. Ray, 51 N. 
BE. 920, 152 Ind. 392; Boyer v. Robert- 
son, 43 N.E. 879, 144 Ind. 604; Louis- 
ville, etexa Re Coy ivctiMillen, (347 gNsn. 
348, 141 Ind. 5383; Locke v. Mer- 
chants’ Nat. Bank, 66 Ind. 353; Voris 
v. Star City Building & Loan Ass'n, 
50 N.E. 779, 20 Ind.App. 630; Ger- 
mania Fire Ins. Co. v. Columbia [n- 
caustic Tile Co., 39 N.E. 304, 11 Ind. 
App. 385. 

Kan.—Sturgis First Nat. Bank v. 
Peck, 8 Kan. 660. 

Ky.—Hann v. 
376. 

N.Y.—Langley v. Warner, 3 N.Y. 
827. Till wal Covell, i NY 522% La 
Frombois v. Jackson, 8 Cow. 589, 18 
Am.D. 463; Walsh v. Bowery Savings 
Bank, 10 N.Y.Civ.Proc. 32; Seward v. 
Jackson, 8 Cow. 406. 

N.C.—Cherry v. Slade, 7 N.C. 82. 


Field, Litt.Sel.Cas. 


“Or. 349; 


But, when evidentiary facts leave roem 
for difference of reasonable opinion, the party hav- 
ing the burden of proof must fail.+ 


If an infer- 


N.D.—Swallow v. First State Bank, 
161 N.W. 207, 35 N.D. 608; Russell v. 
Meyer) TSN, We 262. ONE Dee Ooty AT 
L.R.A. 637. 


Ohio.—Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 504; Blake’s 
Lessee v. Davis, 20 Ohio 231; Ham- 
bleton vy. Joseph W. Dempsey & Co., 
20 Ohio 168; Brown v. Ricketts, 27 
Ohio Cir.Ct. 269. 


Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 94 
Turner-v. Cyrus, 179 ©1279, 
91 Or. 462; Archambeau v. Edmun- 
son, 171 P. 186, 87 Or. 476 [cit C¥c]. 


Pa.—Kinsley v. Coyle, 58 Pa. 461; 
Clark v. Halberstadt, 1 Miles 26. 


ae ie vy. Thompson, 28 S.C.L. 
Va.—Brown Rives v. Ralston & 
Pleasants, 4 Rand. (25 Va.) 504; Hen- 
Geert v. Allen, 1 Hen.&M. (11 Va.) 
oo. 


Wis.—Winchell v. Abbott, 46 N.W. 
GOd,. Uh, Wasa S tle 


Eng.—Fryer v. Roe, 12 C.B. 437, 74 
E.C.L. 437, 138 Reprint 977; Hubbard 
v. Johnstone, 3 Taunt. 177, 128 Re- 
print Wl. 


94 Bluffton’ Christian Church v. 
Shoemaker, 50 N.E. 594, 20 Ind.App. 
319; Morbey v. Chicago, ete., R. Co., 
89 N.W. 105, 116 Iowa 84; Koshland 
v. Weber, 148 P..369, 152 P. 167, -23 
Wyo. 241 [cit Cyc]. 


95. Southern Surety Co. vy. Adams, 
34 S.W.(2d) 789, 119 Tex. 489 [aff 
(Civ.App.) 278 S.W. 943]; J. M. Guf- 
fey Petroleum Co. v. Dinwiddie, (Tex. 
Civ.App.) 168 S.W. 439. 


96. Louisville, ete., R. Co.-v. Mill- 
er, 37 N.H. 343, 141 Ind. 5333 Whit- 
worth v. Ballard, 56 Ind. 279; Cleve- 
land, \etc., Ry. Com ve Dayvis;50 INGRx 
886, 20 Ind.App. 459; Beasley v. Phil- 
lips, 50 N.E 488° 200 IndzAppy  s28 
Brown v. Ricketts, 27 Ohio Cir.Ct. 269. 


97. ‘Timms! v.. Behols; ~(Tex.Civ. 
App.) 50 S.W.(2d) 454. 


98. Carlson v. Avery Co., 196 Ill. 
Apn. 262; Mayer v. C. R. Lesh Paper 
Co., 90. N.B. 651, 45 Ind.App. 250; Wa- 
bash R. Co, ‘v. Ferris, 32) Nn. 112,56 
Ind. App. 30. 


399. - Chicago & Ns Wi. Ryn sCounv. 
Dunleavy, 22) N.S 17,120" Th 1232): 
Smith v. -Wells Mfg. Co., 46 N.E. 


1000, 148 Ind. 338; Kukowski v. Em- 
erson-Brantingham Implement Co., 
175 N.W. 706, 44 N.D. 333; Severy v. 
fees ele., JR Com 50 IP 62,96 Okl: 
153. 


1. Mayer v. C. R. Lesh Paper Co., 
90 N.H. 651, 45 Ind.App. 250. 
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ential fact and ‘evidentiary fact are one and the 
same thing, it must go into the special verdict.’ 
When facts are close to the line dividing the infer- 
ential facts from the evidentiary facts, the only 
safe plan is to put them into the special verdict ;* 
if the court should conelude that they are eviden- 
tial, no harm results, whereas, if the court should 
believe that they are inferential facts, their absence 
might be fatal.t The inclusion of evidence will not 
render the verdict defective if ultimate facts are 
found which warrant a judgment.’ <A special ver- 
dict finding what the law has made conclusive evi- 


dence of a fact is tantamount to a finding of such 
fact.® 


Conclusions. As a general rule, sometimes by rea- 
son of statute,’ the ultimate facts and not econ- 
clusions of law must be found by a special verdict,® 
special finding,® or in a ease tried on special is- 
sues.t° <A special verdict which presents no other 
question than the relevancy of testimony. adduced 
on trial is irregular.1? A special verdict need not 
state conclusions of law,'? and, where stated, they 
will be disregarded either in a special verdict**® or 
special finding.t* Conclusions of law do not im- 


2. Louisville, etc., R..Co. v. Mill- 


TRIAL 


875, 116 Tex. 412; Brewster v. City of 


[§§ 954-955 


pair a special verdict if, after eliminating them, 
there still remains sufficient inferential and ulti- 
mate facts, within the issues, on which the judg- 
ment can rest.?° ; 


[§ 955] (2) Matters Which Are Matters of Evi- 
dence, Fact, or Conclusions. ‘To distinguish ultimate 
facts, evidentiary facts, and conclusions is a mat- 
ter of constant difficulty.1¢ An evidentiary fact'’ 
is one that furnishes evidence of the existence of 
some other fact,18 while an ultimate fact!® is the 
final resulting effect reached by processes of legal 
reasoning from the evidentiary facts.2° An in- 
ferential fact is an inference or conclusion from the 
evidentiary facts.24 A finding in a special verdict 
that a note was paid?? is a finding of fact.23 Where 
the issue is whetker a party had sufficient mental 
capacity to make a gift inter vivos,?* a finding that 
the donor was of unsound mind is a conclusion of 
law.25 Usury?® is a conelusion of law from the 
facts found.2*7 A finding that acts were done with 
a c@ertain intent is a finding of fact.2* Miscellaneous 
instances where a finding has been held to be or 
not to be a conclusion of law will be found in the 
footnote.?° 


fa] Findings held evidentiary.— 


Cio NEE 343, 141 thd 583: eee NAT Sake Us OS yaaa Pen Bluffton Christian Church y. Shoe- 
“Por instance, i it 75 [rev (Civ.Apv.) 196 S.W. 636]; | maker, 50 N.E. 594, 20 Ind.App. 319; 

Lea a ie ote ae ge ereca se CAG? Houston Oil Co. of Texas v. Howard,| Kosland_ v. Weber, 148 P. 369, 152 P. 

answer of general denial but no an-|(Tex.Civ.App.) 256 S.W. 340 [aff | 167, 23 Wyo. 241. 

swer denying the execution of the | (Commn.App.) 294 S.W. 848]. [b] Findings held not evidentiary. 

note, the note is both the eviden-}], 11. Welland Canal Co. vy. Hatha-|—Mellette v. Indianapolis Northern 


tiary fact and the inferential fact, 


way, 8 Wend. (N.Y.) 480, 24 Am.D. 51. 


Peete Co., 86 N.B. 432. 45 Ind.App. 


and must go into the special verdict.” 
Louisville, ete., R. Co. v. Miller, 37 
N.E. 343, 141 Ind. 533, 550. 

8. Louisville, ete., R. Co. v. Mill- 
er, Supra; Fraser v. Churchman, 86 
N.E. 1029, 43 Ind.App. 200; Repub- 
lic Iron & Steel Co. v. Jones, 69 N.E. 
191, 32 Ind.App. 189. 


4. Louisville, ete., R..Co. v. Mil]- 
er, 37 N.E. 3438, 141-Ind. 533. 


5. Indiana, etc., R. Co. v. Finnell, 
19 N.E. 204, 116 Ind. 414; Alexandria 
Min. etc., Co. v. Irish, 44 N.E. 680, 
16 Ind.App. 534; Buscher vy. Lafay- 
ette, 36 N.E. 371, 8 ‘Ind.App. 590; 
Dowd-Feder Co. v. Schreyer, 179 N.E. 
411, 124 Ohio St. 504; Hill v. Cleve- 
land R. Co., 20 Ohio N.P.N.S. 257. 


6G. John v. Bates, Litt.Sel.Cas. 
(Ky.) 106. 
7. See statutory provisions, 


8 Teegarden v. Lewis, 40 N.E. 
1047, 44 _N.E. 9, 145 Ind. 98; Chicago, 
etc., R. Co. v. Burger, 24 N.E. 981, 124 
Ind. 275; Indiana, etc., R. Co. v. Fin- 
nell, 19 N.E. 204, 116 Ind. 414; Pitts- 


burgh, etc., R. Co. v. Adams, 5 N.E.° 


187, 105 Ind. 151;, Louisville, etc., R. 
Co. Vv. Balch, 4 N.E. 288, 105 Ind. 93; 
Conner v. Citizens’ St. R. Co., 4 N.E. 
441,,105 Ind. 62,55 Am.R.,177; Pitts- 
burgh, ete., R. Co. v. Spencer, 98 Ind. 


186; Cleveland, etc., R. Co. v. Had- 
ley, 40 N.E. 760, 12 Ind.App. 516; 


Hankey v. Downey, 29 N.E. 606, 3 Ind. 
App. 325; Erwin v..Clark, 13 Mich. 10; 
Noseda v. Delmul, 176 N.BE. 571, 123 
Ohio St. 647, 76 A.L.R. 1133; Westen- 
berg v. Bhend, 179 N.W. 742, 173 Wis., 
137;\ Limited Inv. Assoc. v. Glendale 
Inv. Assoc., 74 N.W. 633, 99 Wis. 54. 

9. Geddes v., Davis, 210 P. 584, 36 
Idaho 201; Cleveland, etc., R. Co. v. 
Asbury, 22 N.H. 140, 120 Ind. 289; 
Louisville, ete., R. Co. v. Warley, 7 
N.B. 215, 107 Ind. 320; Reynolds v. 
National Bank of Commerce of Wi- 
chita, 178 P. 605, 104 Kan. 215. 


10. Cortimeglia v. Davis, 292 S.W. 


12. Tien v. Louisville, ete., R. Co., 
44 N.E. 45, 15 Ind.App. 304. 


13. Wabash R. .Co. v. Ray, 51 N. 
HB. 920, 152 Ind, 392; Louisville, etc., 
'R. Co. v. Miller, 37 N.E. 343, 141 Ind. 
533; Louisville, ete., R. Co. v. Fraw- 
ley, 9 N.E. 594,110 Ind. 18; Indian- 
iapolis, ete:, R. Co. v. Bush, 101 Ind. 
‘582; Louisville, etc., R. Co. v. Carmon, 
48 N.E. 1047, 50 N.E. 893, 20 Ind.App. 
471; Peirce v. Oliver, 47 N.E.. 485, 
18 Ind.App. 87; Louisville, ete., R. Co. 
v. Castello, 36 N.E. 299, 9 Ind.App. 


462; Ford v. Brown, 200 P. 522, 45 
Nev. 202. 
14. Chicago, I. & L. Ry. Co. v. Wil- 


fong, 90 N.E. 307, 173 Ind. 308; Lake 
‘Erie & W. R. Co. v. Reed, 103 N.E. 127, 
57 Ind.App. 65. 


15. Louisville, etce., R. Co. v. Mill- 
er, 37 N.E. 348, 141 Ind. 533; Pitts- 
burgh}, ete RR: ComveilBurtons Sine 
1. 160.. 38 N.B. 594,139 Ind. 357: 
Louisville, etc., R. Co. v. Berkey, 35 
N.E. 3, 136 Ind. 181; Terre Haute, etc., 
R. R. Co. v. Brunker, 26 N.u. 178, 128 
\Ind. 542; Indiana, etc., R. Co. v. Fin- 
nell, 19 N.E. 204, 116 Ind. 414; Pitts- 
burgh, ete., R. Co. v. Adams, 5 N.E. 
187, 105 Ind. 151; Conner vy. Citizens’ 
St. R. Co., 4 N.H. 441, 106 Ind. 62, 55 
Am.R. 177; Indianapolis, etc., R. Co. 
v. Bush, 101 Ind. 582; Voris v. Star 
City Building & Loan Ass’n, 50 N.E. 
779, 4v Ind.App. 680; Dowd-Feder Co. 
v. Schreyer, 179 N.E. 411,/124 Ohio 
St. 504; Noseda v. Delmul, 176 N. 
BE. O71, 123 "Ohio St. 647, 76) AR, 
1133; Hill v. Cleveland R.- Co., 20 
Ohio N.P.NIS:; 267. 


16. Webb v. Rhodes, 61 N.E. 735, 
28 Ind.App. 393; Oregon Home Build- 
ers v. Montgomery Inv. Co., 184 P. 
487, 94 Or. 349. 


17. Generally see Evidentiary 23 
C.J. p 174 text and note 20. 


18. Oregon . Home _ Builders vy. 
Bay rie Inv.) (Co. 184 Py 487, 94 
D ice . * 


Palmer v. Portlana Ry., Light & 
Power Co., 125 P. 840, 62 Or. 539. 

19. Generally see Ultimate [39 Cyc 
663 text and note 20]. 

20. Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 94 
Or. 349. 

21. Louisville, ete., R. Co. v. Mill- 
er, 37 N.E. 348, 141 Ind. 533. 


22. Payment as question of fact 
generally see Payment § 269 

23. Wipperman v. Hardy, 
E. 537, 17 Ind.App. 142. 


24. See Gifts § 89. 


25. Teegarden vy. Lewis, 40 
1047, 44 N.E. 9, 145 Ind. 98. 

26. See Usury [39 Cyc 1057, 1086]. 

27. Brummel v. Enders, 18 Gratt.. 
(59 Va.) 873; Whitworth v. Adams, 
5 Rand. (26 Va.) 333; Stribbling vy. 
Valley Bank, 5 Rand. (26 Va.) 132. 


28. Belshaw y. Chitwood, 40 N.E. 
908, 141 Ind. 377. 


29. See cases infra this note. 


ta] Conclusions of law.—(1) 
Finding of a jury that the instruc- 
tions of a principal to his broker to 
sell stock amounted to a revocation of 
former instructions to the broker is a 
conclusion of the law. Ford. v. 
Brown, 200 P. 522, 45 Nev. 202. (2) 
Where the jury, in answer to special 
issues, found facts showing that the 
construction and operation of a sew- 
erage system was a nuisance, an an- 
swer of the jury to another special 
issue that they did not believe that 
the construction and operation con- 
stituted a nuisance, was a mere ex- 
pression of opinion, and not a finding 
of fact. Brewster v. City ,of For- 
ney, (Tex.Commn.App.) 223 S.W. 175 
{rev (Civ.App.) 196 S.W. 6386]. (3) 
Where the findings on the special is- 
sues, upon which the findings in fa- 
vor of defendant on his claim under 
the five and ten years’ limitation rest- 
ed, did not support the findings of 


46° Ne 


N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Conversion. A finding in a special verdict that 
a party converted®® property?! or money®? is a 
conclusion of law. 


Negligence. A finding of negligence®® in a spe- 
cial verdict®* or finding®® is a conclusion of law. 
A finding of contributory negligence or freedom 
therefrom*® in a special verdict is a conclusion of 
law.3? 


[§ 956] d. Assent of Required Number of Ju- 
rors.°8 According to some decisions, answers to 
special interrogatories accompanying a general ver- 
dict must be unanimous.*® In some jurisdictions by 
statute a number less than the entire jury may an- 
swer special interrogatories.*° Where a special ver- 
dict is returned, each answer must be made by the 
same individual jurors if required by statute.*? 


[§ 957] e. Authentication or Signature of Find- 
ings. Where the statute requires that the general 
verdict be signed by the jury as.a whole or by the 
foreman,*? or requires that special findings be 
signed,** answers to interrogatories are not effec- 


limitation, the latter must be treated 
in the nature of legal conclusions 
without basis in the facts found. 
Houston Oil Co. of Texas v. Howard, 
(Tex.Civ.App.) 256 SW. 340 [aff 33. 
(Commn.App.) 294 S.W. 848]. (4) } 879. 
Where established facts show the set- 

tlement of a breach of marriage prom- 

ise was the consideration for the note, | P 
the jury’s special verdict that the 39. 
note was without consideration was 


ines of fact. 


simply a finding of a conclusion of | 296; 
law which was for the court. West-| 100. 
enberg vy. Bhend, 179 N.W. 742, 173 40. 


Wis. 137. 

[b] Findings of fact.—(1) That 
defendant was a principal on a note 
is a finding of fact. Devine v. U. S. 
Mortgage Co., (Tex.Civ.App.) 48 S. 
W. 585. (2) That a railroad engine 
was “run and operated properly” was 


[a] In Ohio, 
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the dangerous condition of the walk 
was the sole cause of his fall are find- 
Lyon v. Logansport, 35 
N.E. 128, 9 Ind.App. 21. 


General verdict see supra § 
i porbic in general see Juries 35 C.J. 


_ Knudson vy. Wacker 
Brewing & Malting Co., 
Reagan v. Borgeson, 173 Ill.App. | 


See statutory provisions. 

under Gen. Code § 
11455, providing that in all civil ac- 
tions a jury shall ‘render 
upon the concurrence of three fourths 
of their number, and § 11463, provid- 
ing that on request the jury shall an- 
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tive for any purpose where they are not signed 
as required** and are not read to the jury by the 
clerk as their verdict.4® Although the statute does 
not require a signature to each answer, such is 
the better practice.4® The fact that the foreman 
fails to sign until after the jury is discharged is 
not an error affecting any substantial right of the 
party complaining.*7 Where the foreman signs . 
the general verdict as foreman, his failure in sign- 
ing the interrogatories to use the title of foreman 
is immaterial.48 Where the verdict contains a num- 
ber of findings, the fact that the foreman signs each 
of them does not vitiate the verdict.49 The gen- 
eral verdict is not necessarily vitiated by the fail- 
ure of the foreman to sign written answers of the 
jury to special interrogatories submitted to them.*° 


Special verdict. Where required by statute,®' a 
special verdict must be signed by the foreman.°? 
Under a statute requiring a special verdict to be 
signed by the foreman the signature of the fore- 
man at the end of the interrogatories and answers 
is sufficient}®? without his signature following the 


upon all questions was immaterial. 
Lefevbre v. Nickolai, 236 N.W. 684, 
205 Wis. 115. (4) If ten jurors*agree 
on essential questions asserted as to 
a cause of action or defense, although 
each such ten may not be the same as 
are in accord on other questions, their 
accord on such essential questions is 
sufficient to make a proper. verdict. 
Will_v. Chicago, M. & St. P. Ry. Co., 
210 N.W. 717, 191 Wis. 247 (withdraw- 
ing language of court in former cases, 
particularly Hobbs v. Nelson, 205 N. 
W. 918, 188 Wis. 108). (5) Concur- 
| rence of the same ten jurors on issues 
of negligence and damages was in- 
sufficient to sustain judgment for 
plaintiff, where one failed to agree on 
absence of contributory negligence. 
Biersach v. Wechselberg, 238 N.W. 
905, 206 Wis. 113 (stating further that 


& Birk 
182 I1l.App. 


a verdict 


a finding of fact, and not a conclu- 
sion of law. Southern Ry. Co. v. De 
Pauw, 92 N.E. 225, 174 Ind. 608 [aff 
(App.) 90 N.E. 27]. 

30. Conversion as question of law 
generally see Trover and Conversion 
[38 Cyc 2106]. 

o1,>, Louisville= etc... Rs q CO,” eV. 
Balch, 4 N.B. 288, 105 Ind. 92. 


32. Teegarden vy. Lewis, 
1047, 44 N.B. 9, 145 Ind. 98. 


33. Negligence as question of law 
generally see Negligence § 852, 


34. Chicago, etc., R. Co. v. Burger, 
24 N.H. 981, 124 Ind. 275; Pittsburgh, 
ete., R. Co. v. Adams, 5 N.E. 187, 105 
Ind. 151; Conner v. Citizens’ St. R. 
Co.,.4 N.E. 441, 105 Ind. 62, 55. Am.R. 
177; Indianapolis,, etc., R. Co. v. 
Bush, 101 Ind. 582; Pittsburgh, etc., 
R. Co. v. Spencer, 98 Ind. 186. 


35. Geddes v. Davis, 210 P. 584, 
36 Idaho 201; Southern Ry. Co. v. De 
Pauw, 92 NE. 225, 174 Ind. 608 [aff 
(App.) 90 N.E. 27]; Chicago, I. & L. 
Ry. Co. v. Wilfong, 90 N.E. 307, 173 
Ind. 308; Toledo & Wabash Ry. Co. v. 
Goddard, 25 Ind. 185. 


26. Contributory negligence as 
question of law generally see Negli- 
gence § 858. 

37. Louisville, etc., 
ler, 37 N.E. 348, 141 Ind. 533; Pitts- 
burgh, ete., R. Co. v. Adams, 5 N.E. 
187, 105 Ind. 151; Indianapolis, etce., 
R. Co. v. Bush, 101 Ind. 582; Gaston 
v. Bailey, 43 N.E. 254, 14 Ind. App. 581; 
Cleveland, etc., R. Co. v. Hadley, 40 
N.B. 760, 12 Ind.App. 516. 

[a] Finding that traveler walked 
slowly and carefully along and that 


40 N.E. 


R. Co. v. Mil- 


swer special questions if they render 
a general verdict, special interroga- 


tories may be answered by three) 


fourths of the jury. Maumee Valley 
Rys. & Light Co. v. Hanaway, 7 Ohio 
App. 99. 

41. See statutory provisions. 


[a] In Washington, in view of 
Remington Code (1915) § 358, provid- 
ing that agreement of ten jurors is 
sufficient for a verdict, and § 364, re- 
lating to general and special verdicts, 
upon submitting interrogatories 
which with their answers amounted 
to special verdicts, any ten jurors 
might answer any one of the inter- 
rogatories. Bullock v. Yakima Valley 
Transp. Co., 184 P. 641, 187 P. 410, 108 
Wash. 413. 


{b] In Wisconsin (1) under St. 
(1925) § 270.25 (St.° [1923] § 2857), 
passed in pursuance of Amendment 
to Const. art 1 § 5 (lL. [1921] c 504) 
and providing among other things 
that ,‘‘a verdict, finding, or answer 
agreed to by five-sixths of the jurors 
shall be the verdict, finding or answer 
of the jury” the term “verdict”. im- 
plies not only a general verdict but 
also a special verdict. Dick v. Heis- 
ler, 198 N.W. 734, 184 Wis. 77.. (2) 
The same ten jurors (five sixths) 
must agree to each question before it 
can be answered. Hobbs v. Nelson, 
205 N.W. 918, 188 Wis. 108; Bentson 
v. Brown, 203 N.W. 380, 186 Wis. 629, 
88 A.L:R. 1417; Kosak v. Boyce, 201 
N.W. 757, 185 Wis. 513; Dick v. Heis- 
ler, 198 N.W. 734, 184 Wis. 77; Ste- 
vens v. Montefort State Bank, 198 N. 
W. 600, 183 Wis. 621. (3) Where the 
jury’s answer to one of several ques- 
tions alone supported the judgment, 
whether the same ten jurors agreed 


the holding in Will v. Chicago, M. & 
St.cP. R..Cos,, 200 NW 717. Ada Wiss 
247, was clearly for the reason that 
a finding of contributory negligence 
necessarily disposed of all the issues, 


| however the other issues were found). 


42. See supra § 873. 

43. See statutory provisions. 

44. Greenberg v.-Hoff, 22 P. 69, 80 
Cal. 81; .Sage v. Brown, 34 Ind. 464; 
oie vanes v. Altizer, 74 PB, 107/13 Okl. 
121, 


45. Rose v. Harvey, 30 A. 459, 18 
RE. 52%: 

46. Louisville, -ete.,, R. Co. v. 
Kemper, 53 N.B. 931, 153 Ind. 618; 


Sage v. Brown, 384 Ind. 464. 

47. Cincinnati v. Johnson, 28 Ohio 
Cir.Ct. 377 [aff 81 N.E. 1182, 76 Ohio 
St. 567). 

48. Norwich Union F. Ins. Soc. v. 
Girton, 24 N.B. 984, 124 Ind. 217. 


49. Seibert v. Allen, 61 Mo. 482. 
50. Menne v. Neumeister, 25 Mo. 
App. 300 


51. See statutory provisions. 


52. In re Keithley’s Estate, 66 P. 
5, 134 Cal. 9. 

[a] Foreman to answer questions. 
—Permitting jurors, other than the 
foreman, to answer the judge’s ques- 
tion as to the.meaning of answers to 
interrogatories, was improper. 
Burke v. Hodge,°97 NE. 920, 211 
Mass. 156, Ann:Cas.1913B 381. 

53. In re Riley’s Estate, 274 P. 
851, 206 Cal.. 286; In re Keithley’s 
Estate, 66 P. 5, 134 Cal. 9. 

[a] Signing on back of charge.— 
Where special interrogatories were 
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answer to each question.°4 Under some statutes 
where interrogatories are submitted for a special 
verdict, the interrogatories and answers thereto com- 
pleted and signed by jurors on the front page are not 
invalidated as a special verdict by the jurors’ fail- 
ure to sign again following each answer or at 
the end of the list.°5 


[§ 958] 11. Failure To Answer Interrogatories 
or Find Issues***—a, In General. It is the duty of 
the jury to find the special issues submitted,®* and, 
where the jury fail to find upon all the material is- 
sues submitted to them, their verdict is incomplete*® 
and, except as may be otherwise provided by stat- 
ute,>® it will not support a judgment,®® for the 
court cannot make such finding itself,®! nor ean it 
substitute its findings on an independent ground 
which has not been urged®? or dismiss the case on 
a ground that has been waived by defendant ;°* and, 
where the jury is unable properly to answer the is- 
sues, a mistrial should be ordered.®* That some of 
the issues go unanswered does not necessarily ren- 
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der a verdict. void or insufficient to support the 
judgment where the issues which are answered de- 
cide the merits of the case and warrant and sup- 
port the judgment,°® for when the jury answers 
some questions submitted, but fails to agree on oth- 
ers, the question as to whether the answers made are 
sufficient to enable the court to render any judg- 
ment is within the discretion of the trial court.°® 
Further, a failure to answer one special finding is 
not fatal where the matter is covered by other an- 
swers,®* but where the answer to other special issues 
does not cover a particular issue the latter should 
be answered.°8 <A statute which authorizes the court 
to enter judgment in the absence of a finding by the 
jury on special issues is not unconstitutional,®® and 
a statute providing that whenever any special ver- 
dict shall be submitted, and there is omitted there- 
from some essential econtroverted matter, such mat- 
ter shall be deemed determined by the court in 
conformity with its judgment is applicable to con- 
troverted matters omitted by the jury from a spe- 


submitted to jury, who on its return 
were questioned by the judge wheth- 
er answers were severally answers of 
each juror to the questions, to which 
they replied in affirmative, the mere 
fact that after discharge it was dis- 
covered that foreman had signed his 
name on the back of the charge below 
the file mark of the clerk, instead of 
immediately below questions and an- 
Swers, did not present reversible er- 
ror. Calvin v. Neel, (Tex.Civ.App.) 
191 S.W. 791 [error refused]. 


54 Inre Riley’s Estate, 274 P. 351, 
206 Cal. 286. 


55. Dowd-Feder Co. v. Schreyer, 
179 N.E. 411, 124 Ohio St. 504. 


56. Cross references: 
Failure to: 

Decide issues or questions as 
ground for new trial see New 
Trial § 163. 

Make findings as harmless or prej- 
udicial error see Appeal and Er- 
ror § 3039. 

Responsiveness of answers see infra 

§ 963 

Sufficiency of answers see supra §&§ 

949-957. 

Withdrawal of special questions by 

court see supra § 948. 


57. See supra § 949. 


58. Dixon vy. Davis, 114 S.E. 8, 184 
N.C. 207; Southwestern Sewer Co. v. 
Morris, (Tex.Civ.App.) 26 S.W.(2qd) 
811. But see Bush v. Maxwell, 48 N. 
W. 250, 79 Wis. 114 (the failure of the 
jury to answer special questions will 
not render the verdict insufficient to 
sustain a judgment unless the an- 
swers to such questions favorable to 
the party against whom judgment is 
rendered would necessarily make the 
judgment erroneous). 


59. See infra text and notes 69— 
12. 


60. Braender Tire & Rubber Co. v. 
R. K. Motor Co., 106 S.H. 754, 181 N.C. 
230; Wilson v. Southern Ry. Co., 81 
S.E. 684, 165 N.C. 499; Ray v. Eason, 
91 S.B. 1009, 173 N.C. 337; Boulger v. 
Northern Pac. Ry., 171 N.W. 632, 41 
N.D. 316; Wills v. Anchor Cartage & 
Storage Co., 176 N.E. 680, 38 Ohio App. 
358; Dixie Motor Coach Corporation 
v. Swanson, (Tex.Civ.App.) 41 S.W. 
(2d) 486; Robert Oil Corporation vy. 


Garrett, (Tex.Civ.App.) 22 S.W.(2d) 
508 [aff (Commn.App.) 37 S.W.(2d) 
135]; Ratcliffe v. Ormsby, (Tex.Civ. 
App.) 298 S.W. 930; Underwood v. 
Ajax Rubber Co., (Tex.Civ.App.) 296 
S.W. 964; Lyon yv. Gray, (Tex.Civ. 
ADD.) U2ssr sow e045 Guts Crd: Sa Hs 
Ry. Co. v. Saunders, (Tex.Civ.App.) 
286 S.W. 919; Gulf, C..& S. F. Ry. Co. 
v. Saunders, (Tex.Civ.App.) 286 S.W. 
919; Cranston v. Gautier, (Tex.Civ. 
App.) 284 S.W. 620; Daniels v. Frank- 
lin, (Tex.Civ.App.) 233 S.W. 380; Gog- 
gan v. Wells Fargo & Co. Express, 
(Tex.Civ.App.) 227 S.W. 246; Lake- 
wood Heights v. McCuistion, (Tex. 
Civ.App.) 226 S.W. 1109; Harly-Fos- 
ter v. Tom P. Burnett & Co., (Tex. 
Civ.App.) 224 S.W. 316; Houston 
Packing Co. v. Dunn, (Tex.Civ.App.) 
176 S.W. 684; Cisco Oil Mill v. Van 
Geem, (Tex.Civ.App.) 166 S.W. 439; 
Garlitz v. Runnels County Nat. Bank, 
(Tex.Civ.App.) 152 S.W. 1151; BHisen- 
stadt Mfg. Co. v. Copeland, (Tex.Civ. 
App.) 149 S.W. 713. 


[a] Where case is erroneously 
submitted both upon general charge 
and special issues, the entry of judg- 
ment without an answer to the spe- 
cial issues was reversible’ error. 
Sears Slack, (Tex.Civ.App.) 234 S. 


Disagreement on issue as finding 
thereon see infra § 961. 


Silence as negative finding see infra 
61. 


§$ 961 


61. Ray v. Eason, 91 S.E. 1009, 173 
N.C. 337; Texas Employers’ Ins. Ass’n 
v. Shilling, (Tex.Commn.App.) 289 S. 
W. 996 [rev (Civ.App.) 279 S.W. 865]; 
Norwich Union Indemnity Co. v. Wil- 
son, (Tex.Civ.App.) 17 S.W.(2d) 68; 
Gulf, C. & S. F. Ry. Co. v. Saunders, 
(Tex.Civ.App.) 286 S.W. 919; Wallace 
v. Central State Bank of Dallas, (Tex. 
Civ.App.) 270 S.W. 9381; ‘Jaco v. W. A. 
Nash Co., (Tex.Civ.App.) 269 S.W. 
1089; Lakewood Heights Co. v. Mc- 
Cuistion, (Tex.Civ.App.) 226 S.W. 
1109; Peterson v. Clay, (Tex.Civ. 
App.) 225 S.W. 1112; Ford v. House, 
(Tex.Civ.App.) 225 S.W. 860; Early- 
Foster Co. v. Tom B. Burnett & Co., 
(Tex.Civ.App.) 224 S.W. 316; Benton 
v. Jones, (Tex.Civ.App.) 220 S.W. 193. 


[a]. Issues upon which jury dis- 
agreed cannot be found by the court. 
Lakewood Heights Co. v. McCuistion, 
(Tex.Civ.App.) 226 S.W. 1109. 


Finding by court on undisputed evi- 
dence see supra § 950. 


62. Ratcliffe v. Ormsby, (Tex.Civ. 
App.) 298 S.W. 930. 


63. Ratcliffe v. Ormsby, supra. 


64 Lyon v. Gray, (Tex.Civ.App.) 
288 S.W. 545; Wheat v. Lancaster, 
(Tex.Civ.App.) 284 S.W. 629; Cran- 
ston v. Gautier, (Tex.Civ.App.) 284 
S.W. 620; Early-Foster Co. v. Tom 
B. Burnett & Co., (Tex.Civ.App.) 224 
S.W. 316. 


[a] Where jury fail to agree on a 
material issue a mistrial will result. 
Dato v. George W. Armstrong & Co., 
(Tex.Commn. App.) 260 S.W. 1024 [rev 
(Civ.App.) 245 S.W. 955]; Ratcliffe v. 
Ormsby, (Tex.Civ.App.) 298 S.W. 930; 
Crawford v. Wellington Railroad 
Committee, (Tex.Civ.App.) 174 S.W. 
1004 [rey on other grounds (Commn. 
App.) 216 S.W. 151]. 


{b] Failure to find contributory 
negligence.—In a personal injury ac- 
tion, where jury found that defend- 
ant’s negligence was the proximate 
cause of plaintiff's injuries, but 
could not agree on submitted issue 
as to his contributory negligence, 
failure so to agree had the effect of a 
mistrial. Dato v. George W. Arm- 
strong & Co., (Tex.Commn.App.) 260 
Bs 1024 [rev (Civ.App.) 245 S.W. 

bal 


far nae reowens as finding see infra § 


65. Coons v. Lain, (Tex.Civ.App.) 
168 S.W. 981. 


Immaterial issues generally see in- 
fra § 960. 


66. Phcebus v. Connellee, €Tex.Civ. 
App.) 228 S.W. 982. 


Srffiiciency of answers generally see 
Supra §§ 949-957. 


67. Henderson-Jarrett Ca: Vv. 
Building & Lumber Co., 67 S.B. 251, 
152 N.C. 754; Lindemann v. Rusk, 104 
N.W. 119, 125 Wis. 210; Menomin-:e 
River Sash, ete., Co. v. Milwaukee, 
6G, RR. Cos, “Go Naw. 17/6, Sil swWalsenaaige 


68. Norwich Union Indemnity Co. 
v. Wilson, (Tex.Civ.App.) 17 S.W.(2d) 
68; Gardenhire v. Gardenhire, (Tex. 
Civ.App.) 172 S.W. 726. 


69. Featherstone v. Brown, (Tex. 
Civ.App.) 88 S.W. 470. 


*By CAROLAN J. WALSH (§§ 958-963). 


For later cases, developments and changes in the law see Annotations, same title and section number. | 


§ 958] 


cial verdict covering the issues raised in the action 
submitted,7° which matter, under the statute, is 
deemed determined by the court in conformity with 
its judgment;71 but such a statute has no applica- 
tion to matters not embraced in the issues litigated 
at the trial.7? 


Special questions with general verdict. It is the 
duty of the jury to answer,’* and of the court to re- 
quire them to answer,‘ all material questions sub- 
mitted, even where the submission of such ques- 
tions is within the court’s diseretion,’® although as 
to the duty of the court to require answer there 
is authority to the contrary.“® So, it seems gen- 
erally to be held that judgment cannot ordinarily 
be rendered on a general verdict where the jury fail 
to answer special material interrogatories.77 How- 
ever, error cannot be predicated on the failure of 
the jury to answer special interrogatories which the 
court did not call upon them to answer,’® where 
neither party requested an answer,’® where the ques- 
tion is too general to require an answer,®° where the 
question would not have tested the general ver- 
dict,81 or where there is no evidence to authorize 
an answer.®? A failure to answer a special ques- 
tion is not fatal where another finding is made de- 
cisive of the whole case,** or where the question 
is answered by the general verdict,’* or by the an- 
swers to other special questions.*® The failure to 


70. Gulland v. Northern Coal & 
Dock Co., 132 N.W. 755, 147 Wis. 391. 
71. Langer v. Finch, 152 N.W. 416, R. F 2 
160 Wis. 668. see Sullivan v. 
72. Gulland v. Northern Coal & 
Dock Co., 132 N.W. 755, 147 Wis. 391. 


Wash. 55; 


TRIAL 


Spokane Street R. Co., 
Jones v. Chicago, B. & Q. 
Co., 147 P. 508, 23 Wyo. 148. 
Crane, 
(where no objection is made a judg- 
ment is properly given on a general 
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answer questions, where the general verdict ean be 
supported on other facts,>® or where answers to 
such questions favorable to the party against whom 
judgment is rendered would not necessarily ren- 
der the judgment erroneous,®? will not be fatal; 
and, where the special findings do not embrace all 
issues, and those returned are not necessarily in- 
consistent with the general verdict, that the incom- 
plete findings are adverse to the successful party 
will not prevent a judgment in his favor if the is- 
sues and facts included in the general verdict, ang 
upon which no special findings are made, are suffi- 
cient to warrant a recovery.®* But if the jury can- 
not agree on the answers the court should refuse 
to accept a general verdict if it cannot stand with- 
out proof of the facts submitted.8® Moreover, 
where two questions of fact are submitted with 
instructions as to the legal effect thereof and the 
jury returns only a general verdict, judgment can- 
not be rendered thereon unless the evidence will 
warrant the jury in finding for the successful par- 
ty as to both questions submitted.°° Under a stat- 
ute providing that, where a special finding of fact 
is Inconsistent with the general verdict, the former 
controls,®°! if a finding in defendant’s favor on a 
special interrogatory would not be inconsistent with 
a general verdict for plaintiff, a failure to find on 
such interrogatory cannot control the verdict. 


one of his causes of agtion, was a 
sufficient answer to the special inter- 
rogatory, left without specific answer, 
as to whether the jury found for de- 
fendant on his counterclaim. Mulva- 
ney v. Burroughs, 132 N.W. 873, 152 
Iowa 439. 


36 P. 1085, 9 


But 
39 N.B. 438 


73. Lamb v. Liberty Life Ins. Co., 
295 P. 698, 132 Kan. 383; Corley v. 
Atchison, Tr & Se EY Ry. Cos2133 P. 
555, 90 Kan. 70, Ann.Cas.1915B 764; 
Kreatz v. McDonald, 143 N.W. 975, 
123 Minn. 353; Brown v. Douglas 
Lumber Co., 129 N.W. 161, 113 Minn. 
67; Sandwich Enterprise Co. v. West, 
60 N.W. 1012, 42 Neb. 722. 

74. Cal.—O’Connell v. United Rail- 
roads of San Francisco, 124 P. 1022, 
19 Cal.App. 36. 

Conn.—Longstean v. Owen McCaf- 
frey’s Sons, 111 A. 788, 95 Conn. 486. 

Ill.—Chicago, etc., R: Co. v. Green- 
field, 53 Ill.App. 424. 


Ind.—Maxwell v. 
120. 

Kan.—Lamb v. Liberty Life Ins. 
Co., 295 P..698, 132 Kan. 383. 


N.B.—Scott & Co., Ltd. v. McCain 
Produce Co., 45 N.B. 379. 

Returning jury to make proper an- 
swers see infra § 962. 

75. O’Connell v. United Railroads 
of San Francisco, 124 P. 1022, 19 Cal. 
App. 36. 

76. Ackerson v. Hama Hama Log- 
ging Co., 4 P.(2d) 638, 164 Wash. 671. 

[a] Rule stated.—For the court to 
permit the jury, in the absence of de- 
fendants’ attorneys and without their 
consent, to leave special interrogato- 
ries unanswered is not error. This 
follows from the rule that the grant- 
ing or refusing submission of special 
interrogatories is entirely within the 
discretion of the court. Ackerson v. 
Hama Hama Logging Co., 4 P.(2d) 
638, 164 Wash. 671. 


77. Longstean v. Owen McCaf- 
frey’s Sons, 111 A. 788, 95 Conn. 486; 
Sandwich Enterprise Co, v. West, 60 
N.W. 1012, 42 Neb. 722; Redford v. 
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Boyne, 36 Ind. 


verdict although the interrogatories 
were unanswered). 

[a] Court should decline to receive 
general verdict until the questions are 
answered, if the jury fails to answer 
all questions submitted for special 
findings. Redford v. Spokane St. R. 
Co;,, 36 PP. 1085, 9° Wash: 55. 

78. Fleming v. Potter, 14 Ind. 486. 

79. Cronin v. Holyoke, 38 N.E. 445, 
162-Mass. 257. 

80. Et. Wayne v. Patterson, 58 N. 
E. 747, 25 Ind.App. 547. 

81. Wylie v. King, 18 Ohio Cir.Ct. 
N.S. 304. 

Immaterial questions see 
960. 

82. Meek v. Wheeler, Kelly & Hog- 
ny Inv: 'Co., 251 P. 184, 122 Kan, 69. 

Conformity of finding with evidence 
generally see infra § 963. 

83. Johnson v. Breedlove, 6 N.E. 
906, 104 Ind. 521; French v. Hanchett, 
12 Pick. (Mass.) 15; Tew v. Webster, 
114 N.W. ai 103 Minn. 110; Colum- 
DIAM CLC eEY be On may Laurens Cotton 
mee 61 S.E. 1089, 62 S.H. 1119, 82 S. 


infra § 


Immaterial questions generally see 
infra § 960. 

84. California Well Drilling Co. v. 
California Midway Oil Co., 177 P. 849, 
178 Cal. 337; Watkins v. Mountain 
Home Co-operative Irr. Co., 197 P. 247, 
33 Idaho 623; Mulvaney v. Burroughs, 
132 N.W. 873, 152 Iowa 439. 

[a] IlUustration—A general ver- 
dict for plaintiff for nine hundred dol- 
lars in view of a proper instruction 
as to the form of verdict, and amount 
thereof according as the jury should 
find for one or the other or both the 
parties, with answers to special in- 
terrogatories stating the allowance of 
nine hundred dollars to plaintiff on 


[b] General verdict is controlling 
as to any issue of fact properly sub- 
mitted to the jury and not covered by 
the special findings. Connell v. Keo- 
kuk Electric R., ete. Co., 109 N.W. 
177, 131 Iowa 622. 


[ce] If there is also general verdict 
finding upon all the issues, the special 
verdict need not find upon the whole 
case. Hershman v. Hershman, 63 Ind. 
451; Indiana Natural, ete., Gas Co. v. 
McMath, 57 N.B. 593, 59 N.E. 287, 26 
Ind.App. 154; Vaughn v. St. Louis 
Southwestern R. Co., 79 S.W. 345, 34 
Tex.Civ.App. 445. 


85. Watkins v. Mountain Home Co- 
operative Irr. Co., 197 P. 247, 33 Idaho 
Bae Ursulan v. Foley Bros., 50 N.S. 

86. O’Connell v. United Railroads 
of San Francisco, 124 P. 1022, 19 Cal. 
App. 36. 

87. Western Union "Tel. Co. -v. 
Stratemeier, 39 N.E. 527, 11 Ind.App. 
601; Taylor v. Wootan, ee N. Eu 502, 
1 Ind. App. 188, 50 Am.S.R. 200; Haw- 
Ae v. Bond, 105 N.W. 464, 20 S.D. 


&8. Morrow v. Bonebrake, 115 P. 
585, 84 Kan. 724, 34 L.R.A.N.S. 1147. 

89. O’Connell v. United Railroads 
of San Francisco, 124 P. 1022, 19 Gal. 
App. 36. 

Effect of disagreement generally 
see infra § 961. 


90. Eagan v. Commercial Trust Co. 
of New York, 148 N.Y.S. 651, 163 App. 


536i 504 [aff 119 N.E. 1040, 223 NY. 
91. Findings inconsistent with 


general verdict generally see infra §§ 
965-968. 


92. Weck v. Reno Traction Co., 149 
P. 65, 38 Nev. 285. 
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[§ 959] b. Aid by Inference, Intendment, or Ex- 
A special verdict must be complete 
in. itself®* and cannot be aided by intendment®* or 
by extrinsic facts®® appearing on the record.°® Fur- 
thermore, the court may not ordinarily consider 
evidence outside of the finding of the jury.®7 
wise, special findings accompanying a general ver- 
dict are not to be aided by inferences®® or intend- 


trinsic Facts. 


ments.°? 


[§ 960] c. Immaterial or Inconclusive Facts or 
The jury need not find on immaterial is- 
Thus it need not answer a question or issue 
the answer to which has been rendered immaterial 
either by answers to other questions? or by reason 


isstmes, 
sues.? 


93. See supra § 949. 


mys Ala.—Sewall v. Glidden, 1 Ala. 

Ill.— Carlson v. Avery Co., 196 Ill. 
App. 262. 

Ind.—Wabash R. Co. v. Ray, 51 _N. 
E. 920, 152 Ind. 392; Noblesville Gas 
.& Imp. Co. v. Loehr, 24 N.E. 579, 124 
Ind. 79; Becknell v. Hosier, 37 N.E. 
580, 10 Ind.App. 5. 

Ohio.—Worst v. Colonial Sav. Bank 
& Trust Co., 11 Ohio App. 308 [cit 
Cyc]; Worst v. Colonial Sav. Bank 
oe Drust (Co:,m30mOhio, :C.A.) 456% Loit 
Cyc]. 

Or.—Turner v..Cyrus, 179 P. 279, 91 
‘Or. 462 [cit Cyc]. 

Pa.—Vansyckel v. Stewart, 77 Pa. 
124; Loew v. Stocker, 61 Pa. 347; 
‘Crousillat v’ Ball, 3 Yeates 375, 2 Am. 
D. 375, 4 Dall. 294, 7 L.Ed. i 

Wyo.—Chicago, B. & Q. Co. 
Tolman, 224 P. 671, 31 Wyo. Ris [cit 
Cyc]. 


95. Sewall v. Glidden, 1 Ala. 52; 
Worst v. Colonial Sav. Bank & Trust 
Co., 11 Ohio App. 308 [cit Cyc]; Worst 
v. Colonial Sav. Bank & Trust Co., 30 


Ohio C.A. 456 [cit Cyc]; Turner v. 
Cyrusyii7T9 HP. 279, O1 tOr. 462: eit 
Cyc]; Chicago, B & Q. R. Co. v. Tol- 
man, 224eP.672,.381 Wyo. 175, \fcit 
Cyc]. 

96. Lee v. Campbell, 4 Port. (Ala.) 


198; Vansyckel v. Stewart, 77 Pa. 124; 
Loew v. Stocker, 61 Pa. 347. 


97. U.S.—Mounger v. Wells, 30 F. 
(2d) 521. 


Ala.—Sewall v. Glidden, 1 Ala. 52; 
Lee v. Campbell, 4 Port. 198. 


N.J.—Seabright v. New Jersey Cent. 
R. Co., 60 A. 64, 72 N.J.Law 8. 


N.Y.—Hiseman v. Swan, 19 N.Y.Su- 
per. 668; Walsh v. Bowery Sav. Bank, 
iO IN. Y.ClV.rTOG, “oa. EroOMmbpols—. Vv, 
Jackson, 8 Cow. 589, 18 Am.D. 463. 


N.D.—Ward v. Gradin, 109 N.W. 57, 
15 N.D. 649. 


Ohio.—Wills v. Anchor Cartage & 
Storage Co., 176 N.E. 680, 38 Ohio App. 
358; Worst v. Colonial Sav. Bank & 
‘Trust Co., 11 Ohio App. 308. 


Tex.—Raines v. Calloway, 27 Tex. 
678; Ledyard v. Brown, 27 Tex. 393; 
Claiborne v. Tanner, 18 Tex. 68; Tex- 
as, etc., R. Co. v. Watson, 36 S.W. 
290, 13 Tex.Civ.App. 555; Stephenson 
v. Chappell, 33 S.W. 880, 36 S.W. 482, 
12 Tex.Civ.App. 296. 


[a] “If the court might look to the 
evidence, outside of the finding of the 
jury, for the facts on which to give 
judgment, the verdict might be wholly 
disregarded, and the right of trial by 
jury defeated.” Claiborne v. Tanner, 
18 Tex. 68, 79. 


Undisputed facts see supra § 950. 
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support.* 
of the case.# 


Like- | in character.® 


98. Marion Light & Heating Co. v. 
Vermillion, 99 N.E. 55, 51 Ind.App. 
677; Lake Erie & W. R. Co. v. Par- 
rish, 93 N.E. 450, 46 Ind.App. 577. 


99. Garretson v. Garretson, 88 N.E. 
642, 43 Ind.App. 688. 


1. Cal.—Pigeon v. W. P. Fuller & 
Co., 105 P.°976,' 156 Cal. 691. 


Colo.—Union Depot & Ry. Co. v. 
Londoner, 114 P. 316, 50 Colo. 22, 33 


L.R.A.N.S. 433. 


Idaho.—Watkins v. Mountain Home 
Co-operative Irr. Co., 197 P. 247, 33 
Idaho 623. 

Iowa.—Alitz v. Minneapolis & St. 
L. R. Co., 1938 N.W. 423, 196 Iowa 437; 
Seekel v. Norman, 43 N.W., 190, 78 
Iowa 254; Dreher v. Iowa Southwest- 
ern R. Co., 13 N.W. 754, 59 Iowa 599. 


Mich.—Toulman v. Swain, 10 N.W. 
117, 47 Mich. 82; Fish v. Morse, 8 
Mich. 34. 


Mo.—Henderson v. Henderson, 21 
Mo. 379;, Jones v. Snedecor, 3 Mo. 390. 


Neb.—Doane v. Smith Bros. L. & T. 
Co., 70 N.W. 909, 51 Neb. 280; Mis- 
souri Pac. R. Co. v. Vandeventer, 41 
N.W. 998, 26 Neb. 222, 3 L.R.A. 129. 


Outen lts vies bite v. Sprague, Wright 
R.T.—Reid v. Rhode Island Co., 67 
A, 328;.28 R.1. 321. 


Tex.—-Brokaw v. Collett, (Commn. 
App.) 1 S.W.(2d) 1090 [rev (Civ.App.) 
296 S.W. 333]; Kirkland y. Oil Inv. 
Cons (CivzApp.) S41 IS DW. (2a) TZ 5s 
Thomas v. Gulf Banana Dispatch Co., 
(Civ.App.) 26 S.W.(2d) 665; Employ- 
ers’ Casualty Co. v. Scheffler, (Civ. 
App.) 20 S.W.(2d) 8383; Silvers v. 
Payne, (Civ.App.) 282 S.W. 876; Re- 
liance Life Ins. Co. v. Beaton, (Civ. 
App.) 187 S.W. 743; Missouri, etc., R. 
Co. v. Ferch, 44 S.W. 317, 18 Tex.Civ. 
App. 46. 

ery cca Vv. Clemens, 6 Leigh (33 
Va.) 6 

[a] erie! ay on immaterial 
issue.—That the jury disagreed on a 
special issue submitted which was 
immaterial is not ground for reversal. 
State v. City of Polytechnic, (Tex. 


Civ.App.) 194 S.W. 1186 [error re- 
fused]. 
[b] Answer “do not know.”— 


Where interrogatories requiring spe- 
cial findings were submitted, and an- 
Swers were not inconsistent with the 
general verdict, that the jury answer- 
ed on immaterial subjects they “did 
not know” is not ground for reversal. 
Modlin v. C.. L. Jones & Co., 121 N.W. 
984, 84 Neb. 551. 


2. Wiencke v. Bibby, 113 P. 876, 
15 Cal.App. 50; Watkins v, Mountain 
Home Co- -operative LY uC Or al(O gual. 
247, 33 Idaho 623; Tobin v. Gantt, 189 
Pe LTO Ok. 73; Ripley v. Dozier 
Const. Co., (Tex. Civ. App.) 45 S.W.(2d) 
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of the fact that no evidence was introduced in its 
It is immaterial that the jury fails to 
make other findings where those made are decisive 
The court is authorized to disregard 
an unanswered issue where it is only evidentiary 
Interrogatories presented by defend- 
ant which state that they are to be answered if a 
verdict is given for plaintiff need not be answered 
upon the return 
Where, without objection, the court instructs the 
jury that if they answer the one question in the 
affirmative then they should answer another, 
the jury answers the first in the negative it is un- 
necessary for them to answer the second. 


of a verdict for defendant.® 


and 


661; Brown v. Dallas Gas Co., (Tex. 
Civ.App.) 42 S.W.(2d) 869; Aetna Ins. 
Co. v. Bulgier, (Tex.Civ.App.) 19 S.W. 
(2d) 821; Threet v. Lynch, (Tex.Civ. 
App.) 12 S.W.(2d) 230; Stevens v. 
Palmour, (Tex.Civ.App.) 269 S.W. 
1057; Guaranty State Bank v. Shir- 
ley, (Tex.Civ.App.) 258 S.W. 1109; 
Raney & Hamon v. Hamilton & White, 
(Tex.Civ.App.) 234 S.W. 229. 

[a] It is proper for jury not to 
answer alternative question to an is- 
sue which has been answered, since 
the answer would be rendered imma- 
terial by the answer already made. 
Wiencke v. Bibby, 113 P. 876, 15 Cal. 
App. 50% 

[b] When verdict is sufficiently 
comprehensive.—The failure of a ju- 
ry to whom a case is submitted on | 
special issue to answer a question 
which is immaterial, in view of other 
findings, does not vitiate the verdict, 
when, taken as a whole, the verdict 
is sufficiently comprehensive to sup- 
port a judgment which properly dis- 
poses of the case. Tobin v. Gantt, 
139) (PLO, T8sOKLE Ta: 

[c] Where jury find for defendant 
on issues of negligence and proximate 
cause, they need not answer other 
questions relating solely to defenses 
pleaded. Martinez v. Medina Valley 
Irr, Co., (Tex.Civ.App.) 171 S.W. 1035. 


3. Rovira Vv. Lopez, 12 Porto Rico 
Fed. 39. 


[a] Failure to find on counter- 
claim.—Rovira v. Lopez, 12 Porto Ri- 
co Fed. 39. 


4. Ind.—Johnson y. Breedlove, 6 
N.E. 906, 104 Ind. 521. 


ee oe hes v. Hanchett, 12 Pick. 


Minn.—Few v. Webster, 114 N.W. 
647, 103 Minn. 110. 


Tex.=Stepp v. Texas & P. Ry. Co., 
(Civ.App.) 20 S.W.(2d) 324; Perna 
Employers’ Ins. Ass’n_ v. Downing, 
(Civ.App.) 218 S.W. 112; Sellers v. 
Galveston, H. & S. A. Ry. Coy59.(Cive 
App.) 208 SW. 397; Poole v. Dulaney, 
46 S.W. 276, 19 Tex. Civ.App. 117. 


Wis.—Larson v. Foss, 118 N.W. 804, 
137 Wis. 304. 


{a] If answers in special verdict 
dispose of controlling issues, judg- 
ment may be rendered thereon, al- 
though all issues are not answered. 
Texas Employers’ Ins. Ass’n v. Down- 
ing, (Tex.Civ.App.) 218 S.W..112 [er- 
ror refused]. 


5. Kirkland v. Oil. Inv. Co., (Tex. 
Civ.App.) 41 S.W.(2d) 125; Lake v. 
Jones Lumber Co., (Tex. Civ. App.) 233 
S.W. 1011. 


6. Freedman v. New York, N. H. & 
H. R. Co., 71 A. 901, 81 Conn. 601, 15 
Ann.Cas. 464. 


7. McKelvy v. Cugen heli, 


(Tex. 
Civ.App.), 208 S.W. 75 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 961] d. Adverse or Negative Findings, or Dis- 
agreement. Where special findings fail to find a 
fact in issue, such silence will be regarded as equiv- 
alent to an express finding against the party having 
the burden of proof on such issue;® however, the 
failure of the jury to find on material issues is not 
tantamount to an adverse finding against the unsuc- 
cessful party on issues not included.® Furthermore, 
in some jurisdictions, equivocal answers are held 
to be equivalent to findings against the party whose 
ease needs the support of the facts involved.t® A 
finding that a certain fact probably does not ex- 
ist,11 or that the weight of the evidence justifies the 
jury in answering “no,”?? sufficiently finds that the 
facts do not exist. An answer of “no evidence” 
to an interrogatory is a finding against the party 
having the burden of proof as to the proposition 
stated in such question.t* While it has been held 
that the answer “do not know” constitutes a find- 


ing against the party having the burden of proof: 


as to the matter involved,!* and a finding “ean’t 
answer” is in legal effect a denial of the existence 


8. Ark.—Arkansas Midland R. Co. 
v. Canman, 13 S.W. 280, 52 Ark. 517. 

Ind.—Sanderson v. Trump Mfg. Co., 
102) N:B. 2;' 1800 End: 197; Citizens’ 
State Bank v. Julian, 54 N.E. 390; 
Brunson v. Henry, 47 N.E. 1063; Boyer 
v. Robertson, 43 N.E.- 879, 144 Ind. 


17 Okl. 
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Okl. 73; Atchison, ete., R. Co. v. John- 
son, 41 P. 641, 3 Okl. 41. 
gan County Bank v. Beyer, 87 P. 607, 
156 (where two issues were 
submitted to the jury and a special 
finding was returned as to one in fa- 
vor of defndant, and a general verdict 
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of the matter contained in the interrogatory, op- 
erating against the party whose case needs its sup- 
port,® yet it has also been held that the answers 
“do not know,”?® or “not known,”!? or “unable to 
determine,’*® are ordinarily equivalent to no an- 
swer at all. A special finding of the precise acts 
or omissions constituting negligence is equivalent 
to a finding against plaintiff as to all other acts of 
negligence alleged or which might properly be 
proved.+® 


Disagreement. A failure of the jury to agree up- 
on special questions leaves those issues undeter- 
mined?° and is equivalent to a failure to answer the 
questions,?! hence it does not amount to a finding 
thereon in the negative.22 So, while it has been 
said that where the jury cannot agree on answers 
to the special interrogatories, or some material parts 
thereof, there is no verdict,?* since, where the spe- 
cial verdict is the premise and the general verdict 
the conelusion, it is improper to permit the jury 
to state that they cannot agree on a special verdict 
and yet allow them to return a general verdict,?* 


57 Ind.App. 295; Indianapolis & North- 
western Traction Co. v. Newby, 90 N. 
BE. 29)91 NEE. 365045) Ind App. 54 0s 
Watson vy. Chicago, ete., R. Co., 48 
N.W. 1129, 46 Minn. 321; Sherman v. 
Menomonee River Lumber Co., 45 N. 
W. 1079, 77 Wis. 14. 


But see Lo- 


604; Archibald v. Long, 43 N.B. 439, | iS also returned in his favor, the court | 44. Smith v. Bush, 169 PB. 217, 102 
144’ Ind. 451; Mitchell v. Bain, 42 N. | held that it could not say that each |wan) 150: Iowa City State Bank v. 
¥. 230, 142 Ind. 604; Fowler v. Lin- of the issues submitted was not found Claypool, 137 P. 949, 91 Kan. 248; 
quist, 37 N.E. 133, 138 Ind. 566; by the jury in favor of the defend- | tiliigoss v. Missouri, K. & T. Ry. Co.., 
Evansville, etc., R. Co. v. Maddux, 33 | 4? ). 114 P. 383, 84 Kan. 372; Atchison, T. 


N.E. 345, 34 N.E. 511, 134 Ind. 571; 


Pa.—Vansyckel v. Stewart, 77 Pa. 


& S. FEF. R. Co. v. Swartz, 48 P. 953, 58 


Louisville, etc., R. Co. v. Hart, 21 N.|124; Loew v. Stocker, 61 Pa. 347; | Kan. 238; Pullman Co. v. Finley, 125 
HB. 753, 119 ae 273, 4 ioe ot! pepe Erte ere Dy ae re Coz NV. ENENS. ae P. 380, 20 Wyo. 456. 

nis v. Louisville, etc., R. Co., 18 N.E. | Pa. 250; erks County v. Jones, 

179, 116 Ind. 42,1 L.R.A. 448; Glantz | Pa. 413; Thayer v. Society of United |G; rie eo a ealignings a eat Woprn 
vy. South Bend, 6 A Bee aie Brethren, 20 Pa. 60. oe us é OES TKO 

305; Parmater v. State, .E. } .C.—Lawr . erry, etc., Stone Co. v. Wilson, 
Min ted, Gosh JoniisoHov) Hutan..95 |e: 623, 23 AmD. Vee eamtblonaih® Si ay NUE 884 166 unde gb A amie a 
Ind. 57; Dodge v. Pope, 93 Ind. 480; SD.—_R Chi M. & St Rose, 16 Ind. 209; Life Assur. Co. of 
Henderson vy. Dickey, 76 Ind. 264; P. Ry Cc Aas NOW, 198 24S.D 34, | America. v. Haughton, 67 N.E. 950, 
Jones v. Baird, 76 Ind. 164; Louis- PUY COs; pA , acs 31 Ind.App. 626; Hawley vy. Atlantic, 
ville, etc., R. Co. v. Whitesell, 68 Ind. Necessity of finding of ultimate |60 N.W. 519, 92 Iowa 172; Darline v. 


297; Graham v. State ex rel. Board of 
Com’ rs of Jefferson County, 66 Ind. 
386; State v. Jackson, 100 N.E. 479, 
52 Ind. App. 254; Garretson v. Gar- 
retson, 88 N.E. 624, 43 Ind.App. 688; 
Fireman’s Fund Ins. Co. v. Dunn, 53 
N.E. 251, 22 Ind. App. 332; Ballard 
v. Citizens’ St..R. Co. 47. N.E. 643, 
18 Ind.App. 522; Louisville, etc., R. 
Co. v. Quinn, 43 N.E. 240, 14 Ind.App. 
554; Cooper v. Forgey, 42 N.H. 651, 14 
Ind.App. 151; Louisville, etc., R. Co. 
v. Castello, 36 N.E. 299, 9 Ind.App. 
462; Western Union Tel. Co. v. New- 
house, 33 N-.E. 800, 6 Ind.App. 422; 
Davis v. Schmidt, (App.) 31 N.E. 
840. 

Iowa.—Mulvaney v. Burroughs, 132 
N.W. 873, 152 Iowa 439. 

Kan.—Kalina v. Union Pac. R. Co., 
76 P. 438, 69 Kan. 172; Atchison, etc., 
R. Co. v. Lannigan, 42 P. 348, 56 Kan. 
109°) Kansas Pac. i(R.1Co. Vv. jheaney, 
8 P. 780, 34 Kan. 472; Atchison, etc., 
R. Co. v. McCandliss, 6 P. 587, 33 Kan. 
366; Morrow v. Saline County, a 
Kan. 484; Heyman v. Simmons, 45 P 
728, 4 Kan. App. 1. 

Mich.—Crane v. 
303. 

Minn.—wNichols v. Wadsworth, 42 N. 
W. 541, 40 Minn. 547. 

N.D.—Boulger v. Northern Pac. Ry., 
171 N.W. 632, 41 N.D. 316. 

Ohio.—Noseda v. Delmul, 176 N.E. 
571, 123 Ohio St. 647, 76 A.L.R. 1133; 
Hayes v. Smith, 15 Ohio Cir.Ct. 300, 8 
Ohio Cir.Dec. 92. 

Okl.—Tobin v. Gantt, 189 P. 170, 78 


Reeder, 25 Mich. 


land 


facts on all issues see supra § 954. 


9. Wills v. Anchor Cartage & Stor- 
age Co., 176 N.E. 680, 38 Ohio App. 


[a] Thus, where the jury fail to 
find as to the liability of a coemployee 
made a party defendant with the em- 
ployer in the employee’s action for 
personal injuries caused by the negli- 
gence of the coemployee, it is not 
equivalent to a finding that the coem- 
ployee was not negligent, so as to in- 
validate the verdict as against the 
employer. Melzner v. Raven Copper 
Co., 132 P. 552, 47 Mont. 351 (the fail- 
ure of the jury to find as to the lia- 
bility of the coemployee does not prej- 
udice the employer who had no right 
to have him joined with him). " 


10. Schaefer v. Arkansas Valley 


Interurban! Ry. -Co:, 179, Pi, 323, 104 
Kan. 394 [reh den 181 P. 118, 104 Kan. 
740]; Allen v. Lizer, 58 P. 238, 9 Kan. 


App. 548; Topeka v. Noble, 58 P. 1015, 
9 Kan.App. 171. ‘ 


Requirement of definiteness and 
certainty generally see supra §§ 952, 
953: 

11. Davis v. Guarnieri, 15 N.E. 
350, 45 OhioSt. 470, 4 Am.S.R. 548. 


12. Mutual Ben. L. Ins. Co. v. Can- 
non, 48 Ind, 264. 


13. William Laurie Co. v. McCul- 
lough,.90 N.E. 1014, 92 N.E. 337, 174 
Ind. 477, Ann.Cas.1913A 49; Chicago, 
I. & L. Ry. Co. v. Wilfong, 90 N.E. 307, 
173 Ind. 308; City of New Albany v. 
Slattery, 124 N.E. 755, 72 Ind.App. 
503; Miller v. Coulter, 107 N.E. 14, 


West, 1 N.W. 531, 51 Iowa 259\ Wil- 
Sony vee Pontiac, vetei) AR: "Cone 2g Now. 
627, 57 Mich. 155; McGowan y. Warn- 
er, 41 N.B. 524. 


[a] Unless evidence does not war- 
rant any other finding, the jury should 
not be permitted to answer that they 
“do not know” in response to a per- 
tinent interrogatory. Terre Haute, 
etec., Co. v. Barr, 31) WLAnp: 57 
Guernsey v. Fulmer, 71 P. 578, 66 Kan. 


17. Bargna v. Bargna, (Tex.Civ. 
App.) 127 S.W. 1156. 
18. Larsen v. Leonardt, 96 P. 395, 


8 Cal.App. 226. 


19. Reeves v. Chicago, M. & St. Pi 
Ryw Co.) 238s NSW: 498, 224 .SADi 184: 
Hayden Vv, i@amrey, >196% Naw 218, ytis2n" 
Wis. 530. 


20. Fitzgerald v. Young, 113 N.E. 
777, 225 Mass. 116. 


21. Hardin vy. Branner, 25 
364; La Fayette v. 
122 Ok]. 182. 

Mistrial for failure to agree on 
special issues see supra § 958 text and 
note 64. 

22. Fitzgerald v. Young, 113 N.E. 
777, 225 Mass. 116. 

£3. S. W. Little Coal Co. v. O’Brien, 
113 N.E. 465, 114 N.E. 96, 63 Ind.App. 
504. 

24. Palmetto Fertilizer Co. v. Co- 
lumbia, N. & L. Ry. Co., 83 S.E. 36, 
99 S.C. 187. But see Mackenzie v. 
British Columbia Electrie R. R. Co., 
Ltd., 21 B.C. 375 (it is competent for 


Iowa 
Bass, 252 P. 1101, 
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it has also been held that where the jury fail to 
agree on an interrogatory and return a general ver- 
diet, the effect of the failure is to eliminate the mat- 
ter embraced in the interrogatory, at least so far 
as it is sought to make it a substantive ground for 
recovery ;”° but where several grounds of recovery 
are alleged and an interrogatory goes only to one, 
the general verdict will stand notwithstanding a 
failure to agree on an answer to the interrogatory.”°® 
Where the jury disagrees as to one special question 
although answering another question which in dif- 
ferent language submits the same matter the answer 
will not support a judgment.?7 The jury will not be 
held to have agreed upon interrogatories unless the 
agreement is arrived at in a regular manner.”® 
Where there is no disagreement it is improper for 
the court to set a verdict aside on the ground that 
the jury practically disagreed.” 


[§ 962] e. Returning Jury To Make Proper An- 
swers.*° If the jury fail to answer special inter- 
rogatories*? or to find upon material issues?? the 
court must require them to return to the jury room 
and answer them properly, at least, where it is a 


jury to disagree with respect to spe- | App. 540; 
cial questions subinitted and yet bring | Kan. 236. 
in a general verdict). 32. 


25. Russell v. Oregon R. & Nav. |28 Colo. 290; 


Co., 102 PB. 619, 54 Or. 128. 


TRIAL 


Wyandotte v. 


Saterlee v. Saterlee, 64 P. 15 
Bailey v. Williams, 118 
S.BE. 354, 155 Ga. 806; 


— 


[S§ 961-962 


prerequisite, upon the request or motion of the par- 
ty desiring such action.* However, where there 
is no evidence to authorize an answer,** or where 
the matter involved in the question is merely eyi- 
dentiary,*®> or where the question is fully covered 
by answers to other interrogatories,*® or where the 
intention of the jury is plain,?? as where it shows 
the basis of the verdict and the party entitled to 
recover,?> the court need not require the jury to 
make a more definite or specific answer. Thus, where 
a fact, if found, is immaterial, it is not error to re- 
fuse to require a jury to make more specific answer 
to an interrogatory as to the existence of that fact.®® 
It has been both affirmed#® and denied*! that the 
court should send the jury back to answer an inter- 
rogatory which they say they are unable to an- 
swer. The party having the burden of proof on 
the matter involved may, on timely application, have 
the jury answering “do not know” to a question sent 
back for a direct response*? unless the question is 
immaterial**® or, so it has been held, unless the evi- 
dence on the matter is conflicting.t4 Where the 
question is material a refusal by the court to send 


Gibson, 25 33. Bailey v. Williams, 118 S.E. 


354, 155 Ga. 806; Reagan v. Borgeson, 
89, 173 Ill.App. 100; Mulvaney v. Bur- 
roughs, 1382 N.W. 873, 152 Iowa 439; 


Lee v. Hum- Grubb v. Sargent, 230 P. 10438, 117 


ay TA Ean e, s2i313 

Pe Sasi Gree _ & Nav.|phries, 52 S.E. 1007, 124 Ga. 539; 
Cie. mea 8S NelOR eon attank 7 NaN Judge v. JORaaR, 46 ee ees 81 lal fal, Merely eels point in mo- 
: : . Towa 519; Petroleum Casualty Co. v.| tion for new trial, filed some time 
[a] It will be presumed in such | Bristow, (Tex.Civ.Avp.) 35 S.W.(2d) | thereafter, that it "was error not to 


a case that the jury based their ver- 
dict on some other ground. However 
if the court decides to submit a spe- 
cial finding, it should hesitate to allow 
a general verdict ignoring it, for it 
creates doubt as to whether the jury 
agreed on the ground of recovery, and 
a good verdict must be based on a 
ground on which all agree. Russell 
v. Oregon R. & Nav. Co.,.102 P. 619, 54 
Or. 128. 


27. Denison v. Brown, 
App.) 172, S.W. 725. 


{a] Reason for rule.—The fact 
that the jury agree on one question 
and disagree on another which, al- 
though differently worded, has the 
same legal effect, indicates that they 
do not understand the questions. 
Denison vy. Brown, (Tex.Civ.App.) 172 
S.W. 725. 


28. Longstean v..Owen McCaf- 
frey’s Sons, 111 A. 788, 95 Conn. 486. 


[a] Agreement by poll.—In an ac- 
tion for negligence, where three in- 
terrogatories were submitted to the 
jury at defendant’s request, and, after 
a verdict for plaintiff had been ren- 
dered, the jury were inquired of as 
to the findings upon interrogatories, 
and the foreman replied that they had 
done nothing about them, and there- 
after the jury were caused to retire, 
and later returned with the finding 
that they failed to agree as to the in- 
terrogatories, whereupon the jury 
were polled as to their agreement, and 
all answered in the affirmative, upon 
which the court accepted the findings, 
such procedure was wholly irregular. 
Longstean v. Owen McCaffrey’s Sons, 
111 A. 788, 95 Conn, 486. 

29. Sutherland v. Murray, 155 N.Y. 
S. 957, 170 App.Div. 340, 16 Mills 32. 

30. Resubmission for amendment 
or correction generally see infra § 972. 

Gla Grand Rapids), él. Re Co. gv, 
Oliver, 103 N.E. 1066, 181 Ind. 145; 
Rush v. Pedigo, 63 Ind. 479; Indianap- 
olis & Northwestern Traction Cor ov. 


(Tex.Civ. 


246; Lyon v. Gray, (Tex.Civ.App.) 288 
Siw. 5453 GuilfiCo &. S. mY Ry.) Conv. 
Saunders, (Tex.Civ.App.) 286 S.W. 
919; Wilson v. Shear Co., (Tex.Civ. 
App.) 284 S.W. 654; Cranston  v. 
Gautier, (Tex.Civ.App.) 284 S.W. 620; 
Walker v. Amberg, (Tex.Civ.App.) 284 
S.W. 334; Dixon v. Robinson, (Tex. 
Civ.App.) 276 S.W. 770; Bloxham v. 
Wallace, (Tex.Civ.App.) 259 S.W. 
1001. 

[a] Issue of unavoidable accident 
to be answered although issue of neg- 
ligence found.——Failure to require the 
jury to answer issue whether an auto- 
mobile collision was an unavoidable 
accident is error under evidence which 
might have sustained finding although 
the jury found defendant’s negligence 
proximately caused the injury. 
Schmoker v. French, (Tex.Civ.App.) 
7. S.W. (2d): 177. 


[b] Where jury fail to answer 
material issues essential to determina- 
tion of rights of parties it is the duty 
of the court to refuse to accept them 
and to return the jury to consider an- 
swers to each material issue. Lyon v. 
Gray, (Tex.Civ.App.) 288 S.W. 545; 
Gulf, C. & S. F. Ry. Co. v. Saunders, 
(Tex.Civ.App.) 286 S.W. 919; Wilson 
v. Shear. Co., (Tex.Civ.App.) 284 S. 
W. 654; Cranston v. Gautier, (Tex. 
Civ.App.) 284 S.W. 620; Walker v. 
Amberg, (Tex.Civ.App.) 284 S.W. 334; 
Dixon v. Robinson, (Tex.Civ.App.) 
276 S.W. 770; Bloxham v. Wallace, 
es Civ. App.) 259 S.W. 1001; Mayo 

v« Fort Worth & D. C. Ry. Co. ee CRE! 
Cinestice 234 S.W. 937. 


[ec] Written instructions.—Where 
the jury returned a verdict showing 
findings on only a portion of the is- 
sues submitted, the court did not err 
in refusing to receive the verdict and 
in instructing the jurors again to re- 
tire and finish the verdict, by a writ- 
ten instruction calling attention to 
the questions which had been submit- 
ted and had not been answered. Duck- 
worth v. Collie, (Tex.Civ.App.) 235 S. 


Newby, 90 N.E. 29, 91 N.E. 36, 45 Ind.. W. 924 


have required the answer, is too late. 
Mulvaney v. Burroughs, 132 N.W. 873, 
152 Iowa 439. 

G4. Meek vy. Wheeler, Kelly & 
Eiaeny, Inv. Co.) 251° Ps 184, “22 eames 


35. Pullman Co. v. Washington, 10 
OhioCir.Ct.N.S. 105. 


[a] "Where question does not in- 
volve ultimate facts it is not error 
for the court to fail to require the 
jury to answer either in the affiirma- 
tive or negative or other definite or 
positive form. Pullman Co. v. Wash-' 
ington, 10 OhioCir.Ct.N.S. 105. 

c6. Indianapolis St. R. Co. v. Tay- 
lor, 80 N.E. 436, 39 Ind.App. 592. 


37. Green v. Tower, 30 P. 468, 49 
Kan. 302. 


38. Schoen v. Arkansas Valley Gas 
Co., 263 Py 1079,,125 Kan. 206: 


39. Indianapolis v. Keeley, 79 N. 
E. 499, 167 Ind. 516. é 
40. Leavenworth, ete, R. Co. v. 


Jacobs, 17 P. 791, 39 Kan, 204; Union 
Pac. R. Co.. vs EKray,.12 Pi 98, 35 Kane 
700; Darden v. Taylor, 126 S.W. 944, 
60 Tex.Civ.App. 73. 


41. Grannis v. Chicago, etc., R. Co., 
46,N.W. 1067, 81 Towa 444. See South 
Shore Gas, ete., Co. v. Ambre, 87 N.E. 
246, 44 Ind.App. 435 (the jury having 
returned an improper answer to the 
interrogatory, and, being required to 
reanswer, returned the answer that 
the evidence was not sufficient to war- 
rant an answer, it was not reversible 
error not to require them again to re- 
answer). 

42. Priest v. Kansas City Life Ins. 
Co., 227 P. 538, 116 Kan. 421 [reh and 
mod den 230 P. 529, 117 Kan. 1]. 

“Do not know” as finding see supra 
§ 961 text and note 14. 

43. Farmers’ Elevator Co. of Ben- 
nington vy. Markley, 249 P. 678, 121- 
Ican. 665. 

44. Hunley v. Union Ins. Co., 249 
P. 685, 121 Kan. 674. 


For later cases, developments and changes in the law see Annotatiens, same title and section number. 


‘ 


§§ 962-963] . 


the jury back for a definite answer may constitute 
reversible error.*®° Where, in sending the jury back 
for more definite answers the court, without indi- 
cating his opinion as to which answer they should 
make, tells them that they may answer the question 
“ves” or “no” he does not thereby invade the prov- 
ince of the jury,?® and there is no error in refus- 
ing a second request that the jury be required to 


make a more definite answer where they had onee 


been retired for that purpose and had returned with 
a statement that they had answered to the best of 
their ability.47 

Separation of jury.*®S Where special interroga- 
tories are submitted to a jury and they return a gen- 
eral verdict without answering them they may be 
sent back to find upon them even where they have 
returned a sealed verdict and have been allowed to 
separate.*® 


TRIAL 
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[§ 963] 12. Responsiveness and Conformity to. 
Pleadings and Evidence. Answers by the jury 
must respond to the questions submitted to 
them.°® However, substantial responsiveness is 
sufficient.°' Answers which do not respond to the 
questions or issues submitted will not support a 
general verdict or a judgment,®* and it is improper 
for the jury to’réturn a clearly evasive answer.°* 
However, the inaptitude of an answer to a ques- 
tion is not necessarily a conflict with the general 
verdict,°*+ and an unresponsive answer, not incon- 
sistent with other special findings and not in con- 
flict with the general verdict, is not a good ground 
for setting the general verdict aside.°> An answer 
will not fail for lack of responsiveness to the ques- 
tion due to its uncertainty if it is rendered certain 
by the jury’s answers to other questions.°® Where 
answers are responsive to the interrogatories sub- 


[a] Reason for rule.—The jury 
does not have to believe the evidence 
on a particular issue and an answer 
and the court’s refusal to require a 
more direct answer than “‘don’t know” 
in such a case is not error. Hunley 
v. Union Ins. Co., 249 P. 685, 121 Kan. 
674. 

45. Priest v. Kansas City Life Ins. 
Co., 227 P. 538, 116 Kan, 421 [reh and 
mod denied 230 P. 529, 117 Kan. 1]; 
Hallwood Cash Register Co. v. Dailey, 
79 P. 158..70 Kan. 620; Atchison, ete., 
R. Co. v. Hale, 68 P. 612, 64 Kan. 751; 
Union Pac. R. Co. v. Shannon, 16 P. 
836, 38 Kan. 476. 


fa] Rule stated.—Refusal of the 
trial court to require a more explicit 
answer than ‘We don’t know,” to 
questions submitted to a jury, will 
not always require reversal, but may 
be entitled to such effect on the 
strength of evidence produced on is- 
sues to which the questions related. 
Priest v. Kansas City Life Ins. Co., 
230 P. 529, 117 Kan. 1 [den reh and 
mod 227 P. 538, 119 Kan. 23, 41 A.L.R. 
1100]. 

46. Altoona State Bank v. Hart, 
108 P. 818, 82 Kan. 398. 


Invasion of province of jury gen- 
erally see supra §§ 313-359. 


47. Cockerill Zine Co. v. Streets, 
101 P. 475, 79 Kan. 806. 


48. Separation of jury generally 
see supra §§ 780-784. 


Separation after sealing verdict see 
supra § 892. 


49. Chicago, etc., R. Co. v. Reilly, 
75 111.App. 125; In re Wilson’s Estate, 
208 N.W. 961, 114 Neb. 593. 


50. Grubb v. Sargent, 230 P. 1043, 
117 Kan. 233; Riske v. Rotan Grocery 
Co., 84 S.W. 243, 37 Tex.Civ.App. 494. 


[a] Jury’s answer held sufficiently 
to rospond to question.—(1) In gen- 
eral. Darbe v. Crystal Ice & Fuel Co., 
2960.) JOD eles mican., so405 “Parry v2 
Young, 246 P. 181, 121 Kan. 47. (2) 
The response to the question “How 
was plaintiff injured? Describe how 
it happened?” ‘Caught her toe,” is 
sufficient as against the contention 
that the question calls for a State- 
ment of the proximate cause of the 
injury. Evans v. City of Hutchinson, 
162 P. 342, 99 Kan. 477. (3) The an- 
swer to a special question whether de- 
ceased was injured while in elevator, 
that he was injured while on duty 
operating elevator, is sufficiently di- 
rect and responsive. Foley v. Craw- 
ford, 264 P. 59, 125 Kan. 252. (4) In 
an action for injuries to land by water 
seeping through defendants’ embank- 
ment, where court submitted the is- 
sue as to the value of the land after 
the acts complained of, the answer, 


“No immediate market value for agri- 
cultural purposes,” will not sustain 
judgment on theory that its value 
was entirely destroyed. Indiana Co- 
op. Canal Co. v. Gray, (Tex.Civ.App.) 
184 S.W. 242 [error refused]. (5) 
Where, in an action for damages to 
a horse, plaintiff, in response to de- 
fendant’s question as to the value of 
the horse after the injury to it, re- 
plied, ‘‘nothing,’ and the jury on the 
special issue submitted to them found 
the value after the injury of the horse 
to be “Nothing,” there was no error in 
jury’s finding of value, plaintiff’s an- 
swer not being misleading, but respon- 
sive to the question, and meaning that 
the horse had no value after the in- 
jury. Central Texas Telephone Co. v. 
Allmand, (Tex.Civ.App.) 246 S.W. 676. 
(6) In an action for specific perform- 
ance of a contract to convey land, 
executed by a broker with whom the 
property was listed for sale, the jury’s 
answer to the question as to whether 
the owner listed the property that the 
owner did list land for sale, subject to 
his approval, is responsive to the is- 
sue as submitted; the jury being 


admonished to answer as the facts. 


might be. Brown v. Musgrave, (Tex. 
Civ.App.) 222 S.W. 606. (7) In an ac- 
tion on a note, an answer to special 
issue as to what induced defendant to 
sign the note, that the note was 
signed for the consideration therein 
expressed is responsive, being equiva- 
lent to a statement that the considera- 
tion recited was true. Gray v. Stol- 
ley, (Tex.Civ.App.) 230 S.W. 866. 


[b] Finding on gross profits as re- 
sponsive to issue of net profits.— 
Where, on the issue of the amount of 
profits gained by a party in a real es- 
tate transaction, the evidence showed 
that the profits amounted to at least 
fifty-four thousand five hundred 
dollars, and there was nothing to 
show that anything should be deduct- 
ed therefrom for expenses, findings 
that the gross profits were fifty-four 
thousand five hundred dollars’ were 
responsive to the issue calling for the 
net profits, since, in the absence of 
any evidence of expenses, gross profits 
are net profits. C. W. Hahl & Co. v. 
Southland Immigration Ass’n, 116 S. 
W. 831, 53 Tex.Civ.App. 592. 


51. Gulf, C. & S. F. R. Co. v. Baker, 
(Tex.Civ.App.) 218 S.W. 7. 


[a] Answers held sufficiently re- 
sponsive to questions.—(1) In gen- 
eral. Henderson v. Dickey, 76 Ind. 
264; Et. Wayne Cooperage Co. v. 
Page, (Ind.App.) 82 N.E. 83.. (2), In 
an action against a railroad for loss 
of cattle through openings left in 
plaintiff's fence, where special issue 
submitted question of whether the 
seventeen. head of cattle alleged in 


plaintiff’s petition escaped through 
opening, with the requirement that 
jury answer yes or no, answer of 
“Yes; at least 10 head,” is sufficiently 
responsive. Gulf, C. & S. F. Ry. Co. 
v. Baker, (Tex.Civ.App.) 218 S.W. 7 
[dism f w j]. (3) In an action by a 
son’s creditor against his father on 
the ground that the father assumed 
payment of the son’s debts, answer of, 
“This land was deeded to pay the P. 
(son’s) debts,” is sufficiently respon- 
sive to special issue as to whether 
land had been conveyed to the father 
to pay off son’s debt to plaintiff. Bell 
v. Swim, (Tex.Commn.Anpp.) 229 S.W. 
470 [aff (Civ.App.) 178 S.W. 850]. 


[b] Not wholly unresponsive.—In 
an action for the death of one killed 
when an automobile was struck by a 
train, an answer that defendant was 
more negligent in running at an ex- 
cessive speed than deceased in not ob- 
serving ordinary precautions was-not 
wholly irresponsive to a question to 
state in what respect defendant was 
negligent. Kirkland v. Atchison, T. 
ae BOR Yaw CO OW Pamo Ons LO 4a riamne 


52. See cases infra this note. 


[a] Amswer of “no evidence” by 
the jury to an interrogatory inquiring 
as to what caused a log to fall when 
it did, is not responsive, and there- 
fore is no answer at all. Hines v. 
Drager, 130 N.E. 654, 76 Ind.App. 624. 


[b] Answer too obscure and indefi- 
nite.—Affirmative answers to several 
separate questions submitted to the 
jury as to whether representations 
were made by defendant, whether 
“any of them” were false, and wheth- 
er plaintiff relied upon “all or either 
of the representations,” is too obscure 
and indefinite to not support a judg- 
ment for plaintiff, suing to set aside 
an exchange of land on account of 
such representations. Jones v. Ed- 
wards, (Tex.Civ.App.) 152 S.W. 727. 


53. Anders v. Atchison, T. & S. BF. 
Ry. Coup 137 ee. 966; 915 Kan. eres 


54 Grubb v. Sargent, 230 P. 1048, 
117 Kan. 2338. 


55. Grubb v. Sargent, supra. 


56. St. Louis, S. F. & T. Ry. Co. v. 
Wall, (Tex.Civ.App.) 165 S.W. 527. 


[a] Where answers to previous in- 
terrogatories plainly stated that there 
was a written contract between the 
parties, an answer to an interrogatory 
whether there was a written contract 
and. whether it was the one introduced 
by defendant, that ‘there was a con- 
tract considered for transportation,” 
was not fatally defective as unre- 
sponsive. St. Louis, S. FE. & T. Ry. 
oe v. Wall, (Tex.Civ.App.) 165 S.W. 
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mitted they will not be disregarded because not such 
as anticipated owing to the defective form of the 
Where the jury were instructed 
to find the value of timber at the time it was cut 
and their answer finding the value is in the pres- 
ent rather than the past tense it is not erroneous and 
misleading as finding the present value of the tim- 


interrogatories.°* 


per:®5 


Conformity to pleadings and evidence. 
must be responsive to,°® and be supported by,®° the 
A judgment cannot be founded on find- 
ings not responsive to the issues made by the plead- 
ings,* unless supported by evidence to the admis- 
sion of which no objection was made. 
will properly disregard special findings of a jury 


pleadings. 


57. National Motor Vehicle Co. v. 
Kellum, 109 N.E. 196, 184 Ind. 457. 

Bot OH Tyee Lhe ws MOSS? Tie” Co.," oO 
S.W.(2d) 962, 225 Mo.App. 389. 

gon Cal.—Burritt v. Gibson, 3 Cal. 
4 J 
v . 

Kan-—Atchison,, iete:, -R:. Co.” v. 
Owens, 50 P. 962, 6 Kan.App. 515. 

N.M.—Thompson y. Albuquerque 
Traction Co., 110 P. 552, 15 N.M. 407. 

Tex.—Thompson v. Tinnin, 25 Tex. 
Suppl. 56. 

Vt.—Probate Ct. v. Enright, 65 A. 
530, 79 Vt. 416. 

[a] Findings held to be responsive 
to pleadings.—Rothenbusch v.. Hebel, 
106 P. 119, 11 Cal.App. 692; Griffin v. 
Reis, 68 Ind. 9; Teegarden v. Lewis, 
(Ind.) 35 N.E. 24; Cleveland, C., C. 
& St. L. Ry. Co. v. Hadley, 40 N.E. 
760, 12 Ind.App. 516; Board of Com’rs 
of La Porte County v. Ellsworth, 387 
N.E. 22, 9 Ind.App. 566; Chicago, etc., 
R. Co. v. Brandon, 95 P. 5738, 77 Kan. 
612; Hahl v. Southland Immigration 
Aesoc, 116 S.W. 831, 53 Tex.Civ. App. 
592. 

[b] Substantial responsiveness to 
pleadings is sufficient.—May v. An- 
derson, 42 N.E. 946, 14 Ind.App. 251; 
Valparaiso v. Cartwright, 35 N.E. 1051, 
8 Ind.App. 429; Elmendorf y. Schuh, 
(Tex.Civ.App.) 62.S.W. 797. 

{c] No irreconcilable conflict.—A 
complaint alleging defendant drove 
automobile on left of highway held 
not to be irreconcilably in conflict 
with answers to interrogatories show- 
ing plaintiff's driver swerved to 
wrong side of road in attempting to 
avoid collision. Flagg v. Russell, 166 
N.E. 672, 87 Ind.App. 110. 

60. Robichaux v. Bordages, (Tex. 
Civ.App.) 48 S.W.(2d) 698; Phoenix 
Furniture Co. v. McCracken, (Tex. 
Civ.App.) 3 S.W.(2d) 545; Williams 
v. Zang, (Tiex.Civ.App.) 270 S.W. 1083. 

61. Equitable Acc. Ins. Co. v. Stout, 
33 N.E. 623, 1385 Ind. 444; Chicago, 
etc... Co. WW. Burger, 24) NE 9st, 
124 Ind. 275; Indianapolis. v. Koll- 
man, 79 Ind. 504; Barker v. Brink, 5 
Iowa 481; Roome vy. Sonora Petro- 
leum Co., 208 P. 255, 111-Kan. 633; 
Aultman, etc., Mach. Co. v. Wier, 74 
Pp, 227, 67 Kan. 674. 

62. Abbott v. Morrissette, 48 N.W. 
416, 46 Minn. 10. 

63. Johnson vy, Breckenridge-Ste- 
phens Title Co., (Tex.Commn.App.) 
seg 223 {aff (Civ.App.) 241 S.W. 
195]. 

fa] Statute denying right of trial 
judge or appellate courts to render 
judgments non obstante veredicto, 
where special verdicts have been 
found by juries, whether or not there 
is evidence to sustain the findings, 


jted at all. 
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which are unsupported by the pleadings,** and por- 
tions of findings that are not responsive thereto may 
be stricken out.$# 


The findings of the jury must 
to,e> and be sustained by,°° the 


evidence; and an answer contrary to the testimony 
is properly seti aside,®*? and a finding by the jury on 
an issue not presented by the evidence may not be 


considered ;®8 and a general verdict based on spe- 


Findings 


62 


The court 


does not preclude the courts from ig- 
noring special findings of a jury which 
have no support either in the plead- 
ings or the evidence, and which mani- 
festly ought not to have been submit- 
Johnson v. Breckenridge- 
Stephens Title Co., (Tex.Commn.App.) 
Pee 223 [aff (Civ.App.) 241 S.W. 
195]. 

[b] Finding held not responsive.— 
Findings of the jury that a contract 
sued on was made with a firm, and 
that the firm was one of the parties 
indebted, are not responsive tc case 
made by pleadings, where firm was 
not sued as one of defendants, nor a 
cause of action alleged against it, nor 
relief sought against it. Lingwiler v. 


Anderson, (Tex.Civ.App.) -270 S.W. 
1052. 

64. San Jose vy. Freyschlag, 56 
Calyas: 

65. Anders v. Atchison, T. & S. F. 
Ry, Coy tes” &. e966. OL Kany MSTae 


Thompson v. Albuquerque Traction 


v. St. Louis, B. & M. Ry 
Commn.App.) 
(Civ.App.) 18 S.W.(2d) 845]. 

[a] Variance not material.—In an 
action for the death of an engine wip- 
er from alleged negligence in failing 
to give notice of insufficient clearance, 
finding of jury that negligence con- 
sisted in maintaining such insufficient 
clearance is not a material variance. 
Forbes v. Atchison, T. & S. F. Ry. Co., 
168 P. 3814, 101 Kan, 477. 

66. Kan.—Farmers’ State Bank of 
Cunningham y. Crow, 267 P. 1100, 126 
Kan. 395. 

N.M.—Thompson v. Albuquerque 
Traction’ Co:, 110 P6b2, 1b N: Mi 407. 


N.C.—Wilson v. Scarboro, 79 S.E. 
811, 163 N.C. 380. 


Pa.—Williams v. Metropolitan Edi- 
son Co., 110 A. 92, 267 Pa. 158. 


Tex, — Carstens Vv. Landrum, 
(Commn.App.) 17 S.W.(2d) 803 [rev 
(Civ.App.) 5 S.W.(2d) 208]; Johnson 
v. Breckenridge-Stephens Title Co., 
(Commn.App.) 257 S.W. 223 [aff (Civ. 
App.) 241 S.W. 195]; Phoenix Furni- 
ture Co. v. McCracken, (Civ.App.) 3 
S.W.(2d) 545; U. S. Fidelity & Guar- 
anty Co. v. Dowdle, (Civ.App.) 269 S. 
W. 119; Sanger v. Futch, (Civ.App.) 
208 S.W. 681. 

Utah.—Pennington v. Redman Van, 
etal, "Co. 297 Pa wl as4yUtane 223° 

Wis.—Wenzel v. Great Northern 
Ry. Co., 140 N.W. 81, 152 Wis. 418. 

N Rarakonmedy v. McDonald, 42 N. 

[a] Evidence for limited purpose 
held not to conflict.—In an action for 
damages to goods shipped, evidence 
that the carrier sold the goods for one 
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cial verdicts any one of which is unsupported by 
evidence cannot stand;°® but where it is not con- 
tended that the general verdict is unsupported by 
evidence it will not be disturbed on the ground that 
answers to special interrogatories, not in conflict 
therewith, are unsupported by thé evidence.7° 


_ [§ 964] 18. Inconsistent Findings**!—a. In Gen- 


hundred and forty-five dollars did not 
conflict with a special finding of the 
jury that the goods, when received, 
had no market value at destination, 
where evidence of such sale was of- 
fered for the limited purpose of show- 
ing that the carrier performed its 
statutory duty as to goods refused. 
Houston, KE. & W. T. Ry. Co. v. Brack- 
in, (Tex.Civ.App.) 191 S.W. 804. 


[b] Jury’s findings involving Fed- 
eral Safety Appliance Act may be ig- 
nored where a railroad, alleging that 
deceased brakeman was engaged in 
interstate commerce, failed to, offer 
proof thereon. International & G. N. 
R. Co. v. Finger, (Tex.Civ.App.) 16 S. 
W.(2d) 132. 


67. Hanson v. Chippewa Valley & 
N. Ry. Co., 135 N.W. 488, 150 Wis. 104. 


[a] Answers held to conflict with 
evidence.—Falk v. Burke, 143 P. 498, 


93 Kan. 98, L.R.A.1915B 279; Locke 
v. Bralley, (Tex.Civ.App.) 50 S.W. 
(2d) 410; Hart v. Martin, (Tex.Civ. 


App.) 299 S.W. 520. 


[b] Excluded evidence as basis.— 
(1) In an action for personal injuries, 
the jury were instructed that defend- 
ant was entitled to a verdict unless 
they found that plaintiff’s injury was 
caused by the negligence of its en- 
gineer, in which case plaintiff was en- 
titled to a verdict, which must state 
the name of plaintiff's coemployee 
whose negligence caused the injury. 
The jury found that plaintiff was in- 
jured by the negligence of defendant’s ° 
engineer and section foreman. How- 
ever, as the court had excluded all 
evidence as to the negligence of the 
foreman, the finding was contrary to 
the evidence. McManus v. Nichols- 
Chisholm Lumber Co., 128 N.W. 1080, 
109 Minn. 355. (2) Failure of the jury,. 
as shown by the findings, to comply 
with an instruction not to consider 
negotiations looking to the making of 
the contract alleged in the complaint, 
except as they tended to show fraud, 
is error. Creighton v. Campbell, 149 
P. 448, 27 Colo.App. 120 [rev on other 
grounds 167 P. 975]. 


68. Gulf Production Co. v. Perry, 
(Tex.Civ.App.) 51 S.W.(2d) 1107. 


69. Richmond Dredging Co. v. 
Atchison, T:. & S. FE. Ry. Co:, 160 P. 
862, 31 Cal.App. 399. 


70. Aufderheide vy. Rohr, 118 N.E. 
823, 187 Ind. 205; Chicago & E. R. Co. 
v. Mitchell, 110 N.H. 680, 184 Ind. 588 
[rev (App.) 107 N.E. 743). 

71. Cross references: 

Acceptance on appeal, where findings 
are inconsistent, of those’ most fa- 


vorable to appellant see Appeal and 
Error § 2729. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 964) 


eral. Answers to special interrogatories or findings 
in a special verdict must be consistent with each 
other.*?” Where findings or answers to special inter- 
rogatories on material issues are utterly and irrec- 
oncilably inconsistent with or repugnant to each 


Inconsistent findings in negligence 
cases see Master and Servant § 
1439; Negligence § 944; Railroads 
§ 2099. 

72. Dubs v. Northern Pac. Ry. Co., 
195-N.W. 157, 50 N.D. 163; Lathrop 
v. Fargo- Moorhead St. Ry. Cow so 
N.W. 88, 23-N.D. 246. 


[a] Verdict for both plaintiff and 
defendant is not necessarily incon- 
sistent, if the separate findings are 
on causes of action severally pleaded 
by them respectively. Hauss_ v. 
Koehler, 17 OhicCir.Ct. 536, 9 OhioCir. 
Dec. 684; Forest Products Co. v. Dant 
& Russell, 244 P. 531, 117 Or. 637. 


{b] Special findings or verdicts 
held conflicting, inconsistent, or self- 
contradictory.—Ashley v. Hill, 110 So. 
597, 21 Ala.App. 603; Manhattan, etc., 
R. Co. v. Keeler, 4 P. 143, 32 Kan. 163; 
E. D. Hewins, Ine., v. Marlboro Cot- 
ton Mills, 143 N.E. 900, 249 Mass. 67; 
Crow v. Monroe, (Tex.Civ.App.) 273 
S.W. 886; City of Kaufman y. French, 
(Tex.Civ.App.) 171 S.W. 831; LeBlanc 
v. Moncton Tramway, Hlectricity & 
Gas Co., 47 N.B. 291; Ball v. Wabash 
R. Co., 35 Ont.L..84, 9 Ont.W.N. 258. 


{e] Special findings, answers, or 
verdicts held not inconsistent.— 
Raughtigan v. Norwich Nickel & 
Brass Co., 85 A, 517, 86 Conn. 281; 
Sowder v. Lawrence, 281 P. 921, 129 
Kan. 135; Wallingford v. McCray, 165 
PL8 18, 101 Kan. 146; Allen v. Yar- 
borough, 160 S.E. 833, 201 N.C. 568; 
Connor y. Fleming Bros. Lumber & 
Mize Co, 147 S.E. .672,,,494> NC. 66; 
Jentz v. National Casualty Co., 204 
N.W. 344, 52 N.D. 688; Boulger v. 
Northern Pac. Ry., 171 N.W. 632, 41 
N.D: 3165 ‘Guilt, C.-& She ARy:-Co. wv. 
Canty, 280 DWV. 1290; Lio” Nex. 53t: 
Elliott v. Brann, (Tex.Civ.App.) 36 
S.W.(2d) 1096; Dallas Nat. Bank v. 
Peaslee-Gaulbert Co., (Tex.Civ.App.) 
35 S.W.(2d) 221; Schneider v. Nedry, 
228 N.W. 509, 201 Wis. 111; Williams 
v. Thrall, 167 N.W. 825, 167 Wis. 410; 
Miller v. Town of Casco, 93 N.W. 447, 
116 Wis. 510. See McCue v. McCue, 
123 A. 914, 100 Conn. 448 (holding not 
erroneous the court’s affirmative an- 
swer to the jury’s question as to 
whether it was consistent to separate 
two specified interrogatories so as to 
permit an affirmative answer to one 
and a negative answer to the other); 
Greiner v. Greiner, 283 P. 651, 129 
Kan. 435 (not inconsistent in fact, 
although apparently inconsistent 
when read literally); German Ins. Co. 
v. Smelker, 16 P. 735, 38 Kan. 285 (the 
findings in question are not contra- 
dictory in the sense of being adverse 
findings on the same state of facts); 
Missouri Pac. R. Co.>v.. Holley, 1..P. 
130, 30 Kan. 465, 471 (“the answers 
are not directly contradictory; that 
is, there is no direct affirmation in 
‘one answer, with as direct a negation 
in another. They are inconsistent 
and contradictory, only in the sense 
that their tendency and import seem 
to be in opposite directions”); Texas 
Cent. R. Co. v. Bender, 75 S.W. 561, 
32 Tex.Civ.App. 568 (seeming incon- 
sistency disappears when read in the 
light of the court’s charge). 

73. Ind—Taggart v. Keebler. 154 
N.E. 485, 198 Ind. 633; Wise v. Cleve- 


“dand,,@., Co & St. 1. Ry. Co., 108 N.E. | 


369, 183 Ind. 484 [rev (App.) 103 N.1. 
866]; Nordyke & Marmon Co. vy. 
Whitehead, 106 N.E. 867, 183 Ind. 7; 
Childress v. Lake Erie & W. R. Co., 
105 N.E. 467, 182 Ind. 251 [rev (App.) 
101 N.E. 3321; Inland Steel Co. v. 
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Smith, 80 N.E. 538, 168 Ind. 245; 
Pirtspure hey Oar, [ec Sty is WR. Col Ve 
Lightheiser, 78 N.E. 1033, 168 Ind. 
438; McCoy v. Kokomo Ry. & Light 
Co., 64 N.E. 92, 158 Ind. 662; Keesling 


v. Ryan, 84 Ind. 89; Chambers v. 
Butcher, 82 Ind. 508; Scheigert v. 
Boyer, 122 N.E. 670, 69 Ind.App. 674; 


Taylor v. McCormick, 115 N.E. 346, 63 
Ind.App. 695; Cole Motor Car Co. v. 
Ludorff, 111 N.E. 447, 61 Ind.App. 
Wee Butz iy. Cleveland MC... Ch & St: 
L. Ry. Co., 108 N.E. 886, 59 Ind.App. 
16; Myers v. Winona Interurban Ry. 
Co. 106, IN-E. «8, 58: Ind App... 546% 
Mutual Trust & Deposit Co. v. Trav- 
elers’ Protective Ass’n,of America, 
104 N.E. 880, 57 Ind.App. 329 [rev 
100 N.E. 451]; Chicago & E. R. Co. v. 
Shenkel, 104 N.E. 50, 57 Ind.App. 175; 
Illinois Surety Co. v. State, 103 N.E. 
363, 55 Ind.App. 31; American Surety 
Co. of New York v. Souers, 98 N.E 
829, 50 Ind.App. 475; Cleveland, C., 
C. & St. L. Ry. Co. v. Federle, 98 N.E. 
123, 50 Ind.App. 147; New York, C. & 
St: L. R. Co. v. Reilley, 96 N.E. 623, 
49 Ind.App. 26; Baltimore & O. R. 
Co, v. Keiser, 94 N.E. 330, 51 Ind.App. 
58; Republic Iron & Steel Co. v. Lulu, 
92, N-B993) 48) IndtApp.. 27.1%, n= 
dianapolis Coal Traction Co, v, Dal- 
ton, 87 N.E. 552; 43 Ind:App. 330; 
South Shore Gas & Electric Co. v, 
Ambre, 87 N.B. 246, 44 Ind.App. 435; 
Haughton v. Adtna Life Ins. Co., 85 
NE 125,,1050,742) Ind Appl 5273.7 Et. 
Wayne Cooperage Co. v. Page, (App.) 
82 N.E. 83; Merchants’ Nat. Bank v. 
McClellan, 80 N.E. 854, 40 Ind.App. 1; 
Indianapolis St. Ry. Co. v. Fear- 
naught, 79 N.E. 217, 39 Ind.App. 75; 
Flickner v. Lambert, 74 N.E. 263, 36 
Ind.App. 524; Union Traction Co. v. 
Vandercook, 69 N.E. 486, 32 Ind.App. 
621; Wabash R. Co. v. Biddle, 59 N.E. 
284, 60 N.E. 12, 27 Ind.App. 161; War- 
ner v. Mier Carriage Co., 58 N.E. 554, 
59 N.E. 873, 26 Ind.App. 350; Sloan v. 
Lowder, 54 N.E. 135, 23 Ind.App. 118. 

N.M.—Di Palma v. Weinman, 121 
Pp. 38, 16 N.M. 302 [aff 34 S.Ct. 370, 
232 U.S. 571, 58 L.Ed. 733]. 


N.C.-—Donnell v. City of Greens- 
boro, 80 S.E. 377, 164 N.C. 330. 

Or.—Abraham v. Mack, 273 P. 711, 
278 P. 972, 130 Or. 32. 

Tex.—Price v. Seiger, 
App.) 49 S.W.(2d) 729 [rev (Civ.App.) 
33 S.W.(2d) 519]; First Nat. Bank 
v. Rush, (Commn.App.) 246 S.W. 349 
[mod (Civ.App.) 227 S.W. 378, and 
motion to retax costs gr 249 S.W. 
E83) 40 Perez! v.s Houston .& “TD. Cy R. 
Co., (Civ.App.) 5 S.W.(2d) 782; Hum- 
ble Oil & Refining Co, v. Strauss, (Civ. 
App.) 243 S.W. 528. 

Wash.—Great Western Land & Im- 
provement Co. v. Sandygren, 252 P. 
123, 141 Wash. 451. 

“Tf the answers of the jury to in- 
terrogatories are inconsistent with 
each other or contradictory, they de- 
stroy each other.’”’ Wise v. Cleveland, 

Cr Sta lie Re, Co. L038, IN 69 Ss 
Ind. 484, 487. 

“If the answers to interrogatories 
are inconsistent as between each oth- 
er, they operate to cancel or neutral- 
ize each other.’”” McCoy v. Kokomo 
Rv. & Light Co., 64 N.E. 92, 158 Ind. 
662, 665. 

74. Childress v. Lake Erie & W. 
R. Co.,.105 NW. 467, 182 Ind. 251; 
Union Traction Co. v. Vandercook, 69 
N.E. 486, 32 Ind.App. 621; Abraham 


v. Mack, 273 P, 711, 278 P. 972, 130 Or. 
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other, they neutralize, nullify, or destroy each oth- 
they may and must be disregarded,’* set 
aside,’® or returned to the jury for further consid- 
eration 57° and they alone cannot be made the ba- 
sis of a judgment.*7 


While 


answers or findings 


Inconsistent parts may be dis- 
regarded. State vi Hanna,” 1512) °P; 
1087, 151 P. 83,°87 Wash. 29. 


75. Hill v. Reece Buttonhole Mach. 
Co. of Portland, Me., 118 N.E. 887, 
229 Mass. 544; First Nat. Bank -v. 
Rush, (Tex.Commn.App.) 246 S.W. 
349 [mod, (Civ.App.) 227 S.W. 378) 
and motion to retax costs gr 249 S.W 
183]; Austin v. McShane, (Tex.Civ. 
App.) 289 S.W. 705; Pullman Co. v. 
Bae tlek erry (Tex.Civ.App.) 251 S.W. 


al 


Setting aside on court’s own 
motion is proper. Hill v. Reece But- 
tonhole Mach. Co. cf Porfland, Me., 
118 N.E. 887, 229 Mass. 544. 


Inconsistency in special findines ag 
ground for new trial see New Trial 
§§ 133, 145. 


76. Oates v. Herrin, 148 S.E. 30, 
ISTN. CAI: St. Louis, Sk & th Rye 
Co. v. Kaylor, (Tex.Commn.App.) 291 
S.W. 216 [rev : (Civ.App.) 284 S/W. 
983]; Wichita Valley, Ry. Co. wv 
Southern Casualty Co., (Tex.Commn. 
App.) 284 S.W. 940 [rev (Civ.App.) 
273 S.W. 680]; St. Louis Southwest- 
ern Ry. Co. of Texas v. Larkin, (Tex. 
Civ.App.) 34 S.W.(2d) 698; Austin wv 
McShane, (Tex.Civ.App.) 289 S.W. 
705; St. Louis Southwestern Ry. Co. 
of Texas v. Inman, (Tex.Civ.App.) 283 
S.W. 689; Union Painless Dentists v. 
Guerra, (Tex.Civ.App.) 234 S.W. 6°8; 
Turner v. Missouri, K. & T. Ry. Co. 
of ATexasmClex:CirvysApp i. 1. 1S 
204; Royal Ins. Co. v. Okasaki, (Tex. 
Civ.Anp.) 177 S.W. 200; Denison Cot- 
ton Mill Co. v. McAmis, (Tex.Civ. 
App.) 176 S.W. 621 [rev on other 
grounds 215 S.W. 442]; Oriental Inv. 
Co. ‘v. Barclay, 64 S.W. 80, 25 Tex. 
Civ.App. 543; Loy v. Northern Pac. 
Riyz. Cos 122 P. 372, 68 Wash. 33; 
Peuchen, v. Imperial Bank, 20 Ont. 
325. And see Allen v. Yarborough, 
160 S.E. 833, 201 N.C. 568 [foll Earp 
v. Yarborough, 160 S.E. 834, 201 N.C. 
570] (recognizing the rule). 


[a] Apparent conflict must be re- 
moved by jury before judgment.—Mc- 
Manus-v.. Thing, 94. N.E. 293, 208 
Mass. 55; Petroleum Casualty Co. v. 
een (Tex.Civ.App.) 385 S.W.(2d) 


[b] Procedure. “Trial courts 
should, in a preliminary way, read 
proposed answers being returned by 
juries to special issues. If a con- 
flict is discovered by the court, he 
should state to the jury that the an- 
swers are conflicting and, in their 
present status, would not warrant an 
entry of any Judgment in the case. 
With that information, the jury 
should be retired for further con- 
sideration of the issues and their an- 
swers thereto. But the court should 
not indicate to the jury, or permit 
counsel to do so, that it would he to 
the interest of one of the parties to 
have a certain issue answered in a 
certain) way.’ “St. Louis, Si) Byer 
Ry. Co. v. Kaylor, (Tex.Commn.App.) 
29% S.W. 216, 218. 


fa] 


77. U.S.—Mounger: v. Wells, 30 F. 
(2d) 521; Stearns’ v. Barrett, 22 F. 
Cas.No. 13,337, 1 Mason 158, 1 Robb 
Pat.Cas. 97. 

Cal.—Huling .v. Seecombe, 263 P. 
862, 88 Cal.App. 238; McEwen v. New 
York Life Ins. 'Co., 139 ‘P. 242) °23 Gal. 
App. 

Ind.—Childress v. Lake Hrie & W. 
R. Co., 105 N.E. 467, 182 Ind. 251: 
Williams, v.,,Lowe, 113, N.E. 471, 62 
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‘which conflict with each other may require the set- 
ting aside of the special verdict in which they are 
contained,**® they have no effect on and do not con- 
trol, overcome, or override a general verdict’® which 
will stand if the other special findings are not in 

The fact that two answers or 

findings are somewhat inconsistent is not always 

fatal,*+ as where they are reconcilable,*§? one is 
material and the other is immaterial,** or both would 
support precisely the same judgment in favor of 

In some instances, one of two 

repugnant answers or findings will be given effect 


conflict with it.8° 


the same party.** 


Ind.App. 357; American Surety Co. 
of New York v. Souers, 98 N.E. 829, 
50 Ind.App. 475; American Car, ete., 
Co. v. Clark, 70 N.E. 828, 32 Ind.App. 
644; Iireman’s Fund Ins. Co. v. Dunn, 
bo NE.’ 251, 22 Ind.App.' 332; Tulley 
v. Citizens’ State Bank, 47 N.D. 850, 
18 Ind.App. 240. 

Kan.—Etchen y. Coffeyville Cham- 
ber of Commerce, 272 P. 120, 127 Kan. 
40; Hauck v. Valley Falls Mercan- 
tile Co., 163 P. 457, 99 Kan. 790; Cole 
Vv, Atchison, IT! & S: EB. Ry. Co., 139) P. 
1177, 92 Kan, 132; Willis v. Skinner, 
130 P. 673, 89 Kan. 145; Morse v. 
Ryland, 57 P. 104, 60 Kan. 859; Un- 
ion Pac. R. Co. v. Sternbergh, 38 P. 
486, 54 Kan. 410; Latshaw v. Moore, 
36 P. 342, 53 Kan. 234; Deatherage 
v. Henderson, Zone Oo x 43 Kan. 684; 
Aultman v. Mickey, 21 Pp. 254, 41 Kan. 
348; Ellsworth, ete., R. Co. v. Max- 
well, 18 PL. sro, 39 Kan. 651; Atchison, 
ete, ok. Co.V. Brown, Bs 571), 8e3kan:. 
757; Shoemaker v. St. Louis, etc., R. 
Cones ST 3 0N Kantes59¢. uMinne- 
apolis Harvester Works Co. v. Cum- 
mings, 26 Kan. 367; Chase v. Horton 
Bank, 59 P. 39, 9 Kan.App. 186. 

N.C.—Johnson v. Townsend, 29 S.E. 
419, 122 N.C. 442; Creekmore v. Bax- 
ter, 27 S.E. 994, 121 N.C. 31. 

Ohio.—Schatzinger v. Boyd, 22 Ohio 
Cir.Ct.N.S. 514. 

Okl.—Dickerson v. Waldo, 74 P. 505, 
PE Old 1 So: 

Tex.—Price v. Seiger, (Commn. 
App.) 49 S.W.(2d) 729 [rev (Civ.App.) 
33 S.W.(2d) 519]; Barnes Bros. v. In- 
ternational & G. N. R. Co., (Comman. 
App.) 1 S.W.(2d) 273 [aff (Civ.App.) 
294 S.W. 349]; Northern Texas Trac- 
tion Co. v. Weed, (Commn.App.) 300 


S.W. 41 [rev (Civ:App.) 297 S.W. 
534]; First Nat. Bank v. Rush, 
(Commn.App.) 246 S.W. 349 [mod 


(Civ.App.) 227 S.W. 378, and motion 
to retax costs gr 249 S.W. 183]; West 
Lumber Co, v. Keen, (Commn.App.) 
237 S.W. 236 [rev (Civ.App.) 221 S.W. 
625]; Baylor University v. Bradshaw, 
(Civ.App.) 52 S.W.(2d) 1094; Cook v. 
Chapman, (Civ.App.) 45 S.W.(2d) 797 
Morrison v. Western Union Telegraph 
Corn aCCiV.ADD:). 80) SAW. (2d) ) 20/55 
Muckleroy v. C. S. Hamilton Motor 
Co., (Civ.App.) 33 S.W.(2d) 260; Bag- 
ley v. Pollock, (Civ.App.) 19 S.W.(2d) 
193; Stiles v. Union Terminal Co., 
(Civ.App.) 1 S.W.(2d) 947; Thurman 
v. First State Bank of Carbon, (Civ. 
App.) 300 S.W. 123; Austin v. Mc- 
Shane, (Civ.App.) 289 S.W. 705 
Schoellkopf v. Bryan, (Civ.App.) 284 
S.W. 339; McKinney v. Smith, (Civ. 
App.) 271 Siw. 2473 Stewart v. 
Schaff, (Civ.App.) 269 S.W. 135; Pull- 
man Co. v. Castleberry, (Civ.App.) 251 
S.W. 518; Puckett v. Davis, (Civ. 
App.) 2388 SiwWe 367; Kahn vy. ‘Cole, 
(Civ.App.) 227 S.W. 556; Houston BH. 
& W.-T. Ry. Co. v. Wilkerson, (Civ. 
App.) 224 S.W. 574; ‘Wisdom v. Peek, 
(Civ.App.) 220 S.W. 210; Pecos & N. 
tT. Ry. Co. v. Railroad Commission of 
Mexasha, (Civ App.) | 19S). Soi WO; 
Wright v. Chandler, (Civ.App.) 173 


TRIAL 


ly ineidental.°® 


be done.®! 


S.W. 1173;, Stoker vy. Eugitt, (Civ. 
App.) 102 S.W. 743; Commerce Mill- 
ing, ete., Co. v. Morris, (Civ.App.) 86 
S.W. 73; Taylor v. Flynt, 77 S.W. 964, 
33 Tex.Civ.App. 664; Cushman v, 
Masterson, (Civ.App.) 64 S.W. 1081. 


Wash. 

564,. 235Wash, 723.) 

Wis.—Parke, Austin & Lipscomb v. 
Sexauer, 235 N.W. 785, 204 Wis. 415; 
Fehrman v. Pine River, 95 N.W. 105, 
118 Wis. 150. 


“Tt is the clearly followed principle 
that where the answer by the jury to 
material special issues are inconsist- 
ent, in view of all the special findings, 
a judgment thereon has not legal sup- 
port.” Muckleroy v. C. S. Harilton 
Sep aaa (Tex.Civ.App.) 33 S.W.(2d) 
260, aby 


[a] Different parties entitled to 
judgment.—For a conflict in the find- 
ings to preclude the entry of judg- 
ment, -the answers to certain issues 
must show one party entitled to judg- 
ment, and answers to others that he 
would not be but the other party 
would be so entitled. Perez y. Hous- 
tomecce il. Cust. COMmG hex Civ, ADD) aD 
S.W.(2d) 782. 


78. Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637; Lathrop v. Fargo-Moorhead St. 
Ry. Co., 8 L36 Naw. O85. 2oueNc Dy 246s 
Donaldson Iron Co. v. Howley Const. 
are 75 A. 685, 226 Pa, 445, 18 Ann.Cas. 


79. Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637; Taggart v. Keebler, 154 N.E. 485, 
198 Ind. 633; Wise v. Cleveland, C., 
CC, & St. lL. Ry: Co,, 108 NH. 369, 183 
Ind. 484 [rev (App.) 108 N.E. 866]; 
Nordyke & Marmon Co, v. Whitehead, 
106 N.E. 867, 183 Ind. 7; William 
Laurie Co. v. McCullough, 90 N.EB. 
1014, 174 Ind. 477, Ann.Cas.1913A 49 
[reh den 92 N.E. 337, 174 Ind. 477, 
Ann.Cas.1913A 49]; New Castle v. 
Grubbs, 86 N.E. 757, 171 Ind. 482; In- 
land Steel Co. v. Smith, 80 N.E. 5388, 
168 Ind. 245; Pittsburg, ete., R. Co. 
v. Lightheiser, 78 N.E. 1033, 168 Ind. 
4388; McCoy v. Kokomo R., ete., Co., 
64 N.E. 92, 158 Ind. 662; Parke Coun- 
ty v. Wagner, 38° N.H; 171,138 Ind. 
609; Heltonville Mfg. Co. vy. Fields, 
36 N.W. 529, 138 Ind. 58; Keesling vy. 
Ryan, 84 Ind. 89; Chambers v. Butch- 
er, 82 Ind. 508; Scheigert v. Boyer, 
122. N.E. 670,.69 Ind.App. 674; Taylor 
v. McCormick, 115 N.E. 346, 63 Ind. 
App. 695; Lafayette Telephone Co. vy. 
Cunningham, 114 N.E. 227, 63 Ind. 
ADD woos WVALTemSs yen lowe, alilcdn Ne 
BH. 471, 62 Ind.App. 357; Cole Motor 
Car Com vr Ludortie tT TIMIN. hie Aah 661 
Ind.App. 119; Mutual Trust & Depos- 
it Co. v. Travelers’ Protectéve Ass’n 
of America, 104 N.E, 880, 57 Ind.App. 
329 [rev reh 100 N.E. 451]; Chicago 
& E. R. Co. v. Shenkel, 104 N.E. 50, 
57 Ind.App. 175; Indianapolis South- 
ern) Ria@oneve Emmerson, 98 N.E. 895, 
52 Ind.App. 403; Southern Ry. Co.-y. 
Utz, 98 N.E. 375, 52 Ind.App. 270; 


[§ 964 


and the other will be disregarded,*® as where one is 
supported by evidence and the other is not,®® one 
is a finding of fact and the other is a@ conclusion of 
law,87 one is specific and the other is general,®* ox 
one is a positive finding of a material fact which is 
conclusive of the controversy and the other is mere- 
Presumptions and intendments wil] 
not be indulged to establish a contradiction,®? it 
being the duty of the court to reconcile or har- 
monize the special findings or answers to special 
interrogatories with each other if it can reasonably 
However, the court ought not to strain 


Cleveland, ‘Cl C. & St, Le Ry--Cosve 
Federle, 98 N.E. 128, 50 Ind.App. 147; 
New York, C. & St. L. R. Co. v. Reilley, 
96 N.E. 6235 .49 Ind.App. 26; Baltimore 
& O. R. Co. v. Keiser, 94 N.E. 300) ok 
Ind:App. 58; Richmond St. & I. Ry. 
Col oye Beverley, 84 N.E. 558, 85 N.E. 
721, 43 Ind.App. 105; Merchants’ Nat. 
Bank v. McClellan, 80 N.E. 854, 40 
Ind.App. 1; Indianapolis St. Ry. Co. 
v. Fearnaught, 79 N.E. 217, 39 Ind. 
App. 75; Wabash R. Co. v. Biddle, 59 
N.E. 284, 60 N.E. 12, 27 Ind.App. 161; 
Chicago, ete., R. Co. v. Kreig, 53 N.B. 
1033, 22 Ind.App. 393; Huntington vy. 
McClurg, 53 N.E. 658, 22 Ind.App. 261; 
Citizens’ St. R. Co. v. ‘Hoop,: 53 N-E. 
244, 22 Ind.App. 78; Fishbaugh v. 
Spunaugle, 92 N.W. 58, 118 Iowa 337; 
Di Palma v. Weinman, 121 P. 38, 16 
IN. M.4302) sfaffis4eeS.€t-< 3705.20 2) Uns. 
Sl lie 585 Wde7 33. 

80. Odlitic Stone Co. v. Ridge, 
rae App.) 80 N.E. 441; Indianapolis 

St. R. Co. v. Taylor, 80 N.E. 436, 39 
Ind.App. 592; Indianapolis St. R. Co. 
Vi Fearnaught, 79) N-B 207) (39ieind: 
App. 75. 

Consistency or inconsistency of 
special findings and Recess verdict 
generally see infra § 9 

81. Burke v. Bay ate Traction, 
etc., Co., 110 N.W. 524, 147 Mich. 172; 
Foot v. Seaboard Air Line R. Co., 54 
S.E. 8438, 142 N.C. 52; Millers’ Indem- 
nity Underwriters v. Schrieber, (Tex. 
Civ.App.) 240 S. W. 963. 


82. Sherman v. Millard, 259 N.Y.S. 


415, 144 Misc. 748. 
83. Rosholt v. Worden-Allen Co, 
144 N.W. 650, 155 Wis. 168. 


Harmless error see Appeal and Er- 
ror $3029; 

84. Sterne v. Benbow, 66 S.E. 445, 
151 N.C. 460; McCaskill v. Currie, 113 
NCA Sl6. 


85. See infra text and notes 86-89. 


86. Sessions v. Southern Pac.- Co., 
114) Py) 932 169) Cals, 599. > Welch sive 
Dunning, 158 N.W. 323, 163 Wis. 535. 


87. Bank of Anderson v. Home Ins. 
Co. of New “York Wl Bs 507s kee Cak 
App. 208. See Stephenson v. Wiscon- 
sin Gas & Electric Co., 202 N.W. 798, 
186 Wis. 403 (one is a finding of a 
specific fact and the other is a general 
conclusion). > 

88. Peeler v. Smith, (Tex.Civ. 
App.) 18 S.W.(2d) 938 [aff (Commn. 
App.) 29 S.W.(2d) 975]. 

Conflict between general verdict 
ere special findings see infra §§ 965- 

89. Boulger v. Northern Pac. Ry., 
171 N.W. 632, 41 N.D. 316. 


90. New York, etc., R. Co. v. Ham- 
lin, 79 N.E. 1040, 83 N.E. 343, 170 Ind. 
ay 10 L.R.A.N:S. 881, 15 Ann.Cas. 

91. William Laurie Co. v. McCul- 
Jough, 90 N.E, 1014, 92 N.E. 337, 174 
Ind. 477, Ann.Cas.1913A 49; Greiner 
v. Greiner, 283 P. 651, 129 Kan. 435; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a point to harmonize the various answers for the 
purpose of making them as a whole inconsistent with 


the general verdict.°? 


[§ 965] b. Findings Inconsistent . with General 
‘Verdict®*°—(1) In General. Special findings are in- 
consistent with the general verdict, when, and only 
when, they, as a matter of law, authorize a different 


Ettchen v. Coffeyville Chamber of Com- 
merce, 272 P. 120, 127 Kan. 40; Kansas 
City v. Slangstrom, 36 P. 706, 53 Kan. 
431; Bragg v. Hughes, (Tex.Civ. App.) 
53 S.W.(2d) 151; Texas Indemnity 
Ins. Co. v. Bridges, (Tex.Civ.App.) 52 
S.W.(2d) 1075; Republic Production 
Co. v. Collins. (Tex.Civ.App.) 41 S.W. 
(2d) 100; Southwest Bitulithic Co. v. 
Dickey, (Tex.Civ.App.) 28 S.W.(2d) 
264; Graham v. Hines, (Tex.Civ.App.) 
240 S.W. 1015; Krenz v. Strohmeir, 
(Tex.Civ.App.) 177 S.W. 178; State v. 
Hanna, 151 P. 83, 1087, 87 Wash. 29. 


Construction of answers or findings 
generally see infra § 974. 


92. Missouri Pac. R. Co. v. Holley, 
1 P. 130, 554, 30 Kan. 465, 474. 


93. Cross references: 


Conformity of federal to state prac- 
tice see Federal Courts § 150. 


Inconsistency in negligence cases see 
Master and Servant § 1439; Negli- 
eoace § 945; Railroads §§ 2100, 
292. 


Reversal and remand see Appeal and 
Error § 3242 


94.. Law v. Northern is ae Co. of 
London, 132 P...590, 165 Cal. 394; 
Peterson v. California Cotton Mills 
Co., 130 P. 169, 20 Cal.App. 751; Seeds 
v. American Bridge Co., 75 P. 480, 68 
Kan. 522; Forest Products Co. v. 
Dant & Russell, 244 P. 531, 117 Or. 
637; Loewenberg v. Rosenthal, 22 P. 
601, 18 Or. 178. 

{a] Answers or special findings 
held inconsistent with general ver- 
dict.—Goodrich v. Chicago Great 
Western Ry. Co., 148 IllApp. 579; 
Huscher v. New York & Queens Elec- 
Ne Light & Power Co., 139 N.Y.S. 

{b] Special verdict, findings, or 
answers held not inconsistent with 
general verdict.—Portland Cracker 
CO. Vv. Murphy; 63. BP: 70,9130 Cal. 649; 
Lake Shore, etc., R. Co. v. Johnson, 
26 N.E. 510, 135 Ill. 641; Boden v. 
Kewanee Coal & Mining Co., 168 Ill. 
App. 188; Pritchard v. Mines, 111 N. 
E. 804, 61 Ind.App. 203; J. Wooley 


Coal Co. v.-Bracken, 66 N.E. 775, 30° 


Ind.App. 624; Sewing v. Harrison 
County, (Iowa) 136 N.W. 200; Bridge- 
port Mach. Co. v. Hopper, 5 P.(2d) 832, 
134 Kan. 205; Hoffman v. Charlett, 
lob P9538, 97 Kan. 563; Randall v. 
Peerless Motor Car Co., 99 N.E. 221, 
212 Mass. 352 (after particular answer 
was set aside because of an error 
therein); Demerce v. Minneapolis, St. 
Bases SW. yeas; .L42" IN, Wo 45! 
122 Minn. 171; Crabtree v. Missouri 
Pac. R. Co., 124 N.W. 9382, 86 Neb. 33, 
136 Am.S.R. 663; Benedict v. Carter 


State Bank of Carter, 222 N.W. 500, 
54 S.D. 14. 
95. U.S.—Victor-American Fuel 


Co. v. Peccarich, 209 F. 568, Re Cu CsBe 
3905. W.1S. We Pinover, 3 F. 30 

Ark.—Kansas City ie Ry. Co: 
v. Leinen, 223 S.W. 1, 144 Ark. 454 
{cert den 41 S.Ct. 62]. 

Cal.—Plyler v. Pacific Portland 
€ement Co., 92) PP. °56, 152 Cal. 125; 
Haas. v. Whittier, 32 P. 449, 97 Cal. 
411° Leese vy. Clark, 20. Cal. 387; 
Spear y. United Railroads of San 
Francisco, (App.) 117 P. 956. 

Colo.—Drake v. Justice Gold Min. 
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judgment from that which the verdict will author- 
Special findings or answers to special inter- 


rogatories which are so inconsistent with, and antag- 


COs Ouse ae Ol cpio aL OOlLOnm none LO 
Grande Southern R. Co. v. Deasey, 32 
By 725, 3, Colo. Apps 196, 


Idaho.—Calkins v. Blackwell Lum- 
ber Const 29" PP) 4355/23  Ldaho .L28; 
Bradbury v. Idaho, ete., Land Imp. 
Co.10P5620;42. TdahowChash.) 7239 
fafilOeS Crh Lin 132) U-S:7509 433" lL: 
Ed. 433). 


Ill.—Court of Honor v. Dinger, 77 
N.E. 557, 221 Ill. 176; Ebsery v. Chi- 
cago City R. Co., 45 N.E. 1017, 164 Ill. 
518. [aff 61 Ill:App. 265]; St. Louis, 
ete, Re Co: Weve rite 72) T2565) Kaut- 
man vy. Helmick, 212 Ill.App. 10; Mil- 
ler v. Chicago City R. Co., 110 Tl. App. 
195; Toledo, etce., R. Co. v. Valodin, 
109 Ill.App. 132; Legnard v. Rhoades, 
60 Ill.App. 315. 


Ind.—P. H. & F. M. Roots Co. v. 
Meeker, 73 N.E. 253, 165 Ind. 132; Fos- 
ter v. Bemis Indianapolis Bag Co., 71 
N.S 2953) 2163 ind. 351 Ohio,;etewy I: 
Co. v. Heaton, 35 N.E. 687, 137 Ind. 
1; Chicago, etc., R. Co. v. Spilker, 33 
N.E. 280, 34 N.E. 218, 134 Ind. 380; 
McClure v. McClure, 74 Ind. 108; 
Bremmerman v. Jennings, 61 Ind. 
334; Southern R. Co. v. Roach, (App.) 
77 N.E. 606; Catterson v. Hall, 76 N.E. 
889, 37 Ind.App. 341; Bedford Quar- 
ries Co. v. Turner, (App.) 75 N.E. 25; 
Lake Erie, etc., R. Co. v. Fike, 74 N. 
BE. 636, 35 Ind.App. 554; Southern R. 
Co. v. Davis, 72 N.I. 1053, 34 Ind.App. 
377; Cleveland, etce., R. Co. v. Griffin, 
58 N.E. 508, 26 Ind.App. 368; Bower 
I 54 N.E. 142, 22 Ind.App. 


Iowa.—Farmers’ Savings Bank of 
Arispe v. Arispe Mercantile Co., 127 
N.W. 1084; Fishbaugh v. Spunaugle, 
92 N.W. 58, 118 Iowa 337; Krauskopf 
v. Krauskopf, 48 N.W. 932, 82 Iowa 
535; Donahue v. Lannan, 30 N.W. 8, 
70 Iowa 73. 


Kan.—Clark v. Missouri Pac. R. Co., 


8 P.(2d) 359, 134 Kan. 769; Carlgren 
v. Saindon, 283 P. 620, 129 Kan. 475 
[reh den 284 P. 623, 130 Kan. 1]; 


Kansas State Bank vy. Skinner, 246 P. 
497, 121 Kan. 322; Hurt v. Stout, 181 
P. 623, 105 Kan. 54; Maris v. Law- 
rence Ry. & Light Co., 158 P. 6, 98 
Kan. 205; Tacha v. Chicago, R. I. & P. 
Ry._€0:, 155) Py 922,97 Kan. 5715) Jones 
v. Southwestern Interurban Ry. Co., 
141 P. 999, 92 Kan. 809; Stanley v. 
Atchison, etc., R. Co., 96 P. 34, 78 Kan. 
87; Emory v. Eggan, 88 P. 740, 75 
Kan. 82; American Smelting, etc., Co. 
v. Hoke, 85 P. 804, 74 Kan. 844; Chi- 
cago, sete., R. Co. v.. Laughlin,.37. P. 
749, 74 Kan. 567; National Brass Mfg. 
Co. v. Rawlings, 80 P. 628, 71 Kan. 


246; Missouri, ete., R. Co. v. Bussey, 
Ti Pee 26l, 66. Kan. Webs. wouls} 
ete,, RCo. v. McAuilitt? 23  P20102)) 43 


Kan. 185; Bevens v. Smith, 21 P. 1064, 
42 Kan. 250; Waterman vy. Smith, 54 
P. 506, 8 Kan.App. 464; Atchison, etc., 
R. Co. v. Guinane, 51 P. 782, 6 Kan. 
App. 922. 


Ky.—Adams’ Adm’r v. Louisville, 
etc., R. Co., 82 Ky. 6038, 6 Ky.L. 686. 


Mass.—Sitiles v. Granville, 6 Cush. 
458. See Reilly v. Boston Elevated 
Ry. Co., 91 N.E. 1000, 206 Mass. 53, 
55 (where the jury returns a general 
verdict together with answers to ques- 
tions, “the answers must be consid- 
ered as parts of the whole verdict, 
and if different parts of it are neces- 


onistie to, the general verdict as to be absolutely ir- 
reconcilable with it control the general verdict,®® 
and a judgment may and must be rendered accord- 
ing to the answers or special findings notwithstand- 


sarily inconsistent with one another, 
it is erroneous in law, and must be set 
aside’’). 

Mich.—Trevor v. Hawley, 58 N.W. 
466, 99 Mich. 504; Harbaugh v. Peo- 
ple, 33 Mich. 241. 

Minn.—Boushor v. Kuhlmann, 200 
N.W. 748, 161 Minn. 64; Awde v. Cole, 


109 N.W. 812, 99. Minn. 357; Roe v: 
Winston, 90 N.W. 122, 86 Minn. 77; 
Vogt v. Honstain, 88 N.W. 448, 85 
Minn, 160. 

Mont.—Mitchell v. Boston, ete., 
Consol. Copper, etc., Min. Co., 97 P. 


1033, 37 Mont. 575; Martin v. Butte, 
86 P. 264, 34 Mont. 281; Neimick v. 
American Ins. Co., 40 P. 597, 16 Mont. 
318. 


Neb.—Karr v. Brown, 200 N.W. 343, 
112 Neb. 626; Walker v. McCabe, 193 
NW. *:761, 110 Neb: 398; (Story® -v- 
Sramek, 187 N.W. 881, 108 Neb. 440; 
Norfolk Beet-Sugar Co. v. Preuner, 
15 N-W.1097, 55--Neb: 656; Ogee ive 
Shehan, 22 N.W. 556, 17 Neb. 323. 


Nev.—Berry v. Equitable Gold Min. 
Corn 9t Prgoets 2Or Ne Vato. 


N.H.—Hewett v. Woman’s Hospital 
Aid Assoc., 64 A. 190, 73 N.H. 556, 7 
L.R.A.N.S.. 496; Richardson v. Weare, 
62 N.H. 80. 


N.M.—Rheinboldt v. Fuston, 278 P. 
361, 34 N.M. 146; Gallegos v. San- 
doval, 106 P. 373, 15 N.M. 216. 


N.Y.—People v. Waterford, etce., 
Turnp. Co., 3 Abb.Dec. 580, 2 Keyes 
Ted Dempsey v. New York, 10 Daly 
417. 


N.C.—Baker v. Wilmington, etc., R. 
Co.; 24°S.E. 415,'118 N.cé 1015. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129-N2W. 225, 20 N:D, 434. 


Ohio.—Troy v. Brady, 65 N.E. 616, 
67 Ohio St. 65; Simms v. Stark Elec- 
tric Ry. Co., 6 Ohio App. 264; Steele 
v. Baltimore, ete., R. Co., 32 Ohio C.A. 
253; Herig v. Harvey, 23 Ohio Cir.Ct. 
N.S. 338; Middleport v. Taylor, 2 
Ohio Cir.Ct. 366, 1 Ohio Cir.Dec. 534. 


Okl.—White v. Oklahoma Savings 
& Loan Ass’n, 253 P. 977, 124 Okl. 24; 
Choctaw, O. & W. R. Co.’ v. Castanien, 
OSes 88, 235OK1 735. 


Or.—Abraham vy. Mack, 
278 P. 972, 130 Or. 33; Archambeau v. 
Edmunson, 171 P. 186, 87 Or. 476; 
Parker v. C. A. Smith Lumber & Mfg. 
Covlsse Pe 1061 av ONOre4 1: 


S.C.—Ellison v. Greenville, S. & A. 
Ry. Co, 78 S.-H. 2ol, 0% Sub. 723. 94ase 
C4252 

$.D.—Reeves v. Chicago, M. & St. 
P. Ry. 'Co., 123 N.W. 498, 24 S)D. 84t 


Vt.—tTrustees of Caledonia County 
ee ca School v. Kent, 84 A. 26, 86 


Wash.—Brooks v. Tacoma Ry. & 
Power Co., 226 P. 481, 180 Wash. 305: 
Warwick v. Corbett, 180 P. 928, 106 
Wash. 554; State v. ‘Hanna, 1S SASS 
1087, 87 Wash. 29; Boucher v. Oregon 
Re ete., Co., 97 P. 661, 50 Wash. 627; 
Stratton v. &: 1a Nichols: Lumber Co 
81 P. 831, 39 Wash. 323, 109 Am.S.R. 
881; Hobert v. Seattlew73) Ps Bs3n 32 
Wash. 330; Mitchell vy. Matheson, 63 
P. 564, 23 Wash. 723; Pepperall v. 
City Park Transit Co., 45 P. 743, 46 
P. 407, 15 Wash. 176. 


W.Va.—Grass v. Big Creek Develop- 
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ing the general verdict,®°® unless the jury is instruct- 
ed to reconsider the ease and this course is permis- 
On the other hand the general verdict will 
stand®*’ and judgment in conformity therewith should 
be rendered®® where it and a special verdict, special 
findings or answers to questions or interrogatories 
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sible. 


ment Co., 84 S.f. 
L.R.A.1915E 1057. 


Wis.—Anderson v. Chicago Brass 
Co., 106 N.W. 1077, 127. Wis. 273; 
Hogan y. Chicago, etc., R. Co., 17 N.W. 
632, 59 Wis. 1389; Ryan v. Spring- 
field F. & M. Ins. Co., 1 N.W. 426, 46 
Wis. 671. 


Wyo.—Chicago, etc., R. Co. v. Mor- 
ris, 93 P. 664, 16 Wyo. 308; Cramer 
v. Munkres, 83 P. 374, 14 Wyo. 234. 


“Special findings irreconcilably in 
eonflict with a general verdict will 
defeat the latter.” Rheinbolat v. Fus- 
ton, 278 P. 361, 34 N.M. 146. 


[a] Statutes (1) in some jurisdic- 
tions expressly so provide. See statu- 
tory provisions. (2) “This provision 
of the statute came into our law as 
section 215 of the Civil Procedure 
Act of 1867-68, and has since re- 
mained unchanged. We took it from 
New York, where it appears first as 
section 217 of the first report of the 
Code of Procedure by the Field Com- 
mission in 1848, and was subsequently 
duly enacted (section 262, Wait’s N. 
Y. Ann. Code, 1876). The same provi- 
sion was enacted in California as sec- 
tion 625, Code Civil Procedure 1872, 
and has since continued there without 
change (Kerr’s Cyc. Code Cal. C. C. P. 
§ 625). The same provision is found 
in Indiana (Burns’ Ann. Ind. Stat. 
1926, § 599). And the same or sub- 
stantially similar statutes are found 
in Michigan, Iowa, Wisconsin, Nebras- 
ka, Kansas, Illinois, Minnesota, and 
many other states.” Benedict v. Car- 
ter State Bank, 222 N.W. 500, 54 S.D. 
14, 19. (3) .The language of such 
statutes is plain and mandatory. 
Central Gas Co. v. Hope Oil Co., 149 
N.E. 386, 113 Ohio St. 354. (4) “Un- 
der the statute it does not seem 


750, 75 W.Va. 719, 


necessary . in all cases or in 
any case Tnet it {the special interroga- 
tory] must be consistent or incon- 
sistent with the general verdict.” 
Sweney v. Northwestern Mut. Life 
Ins. Co., 251 Ill.App. 1, 9. 


{b] Answers or special verdict held 
irreconcilable with general verdict.— 
Pitsbursha ©., © sec, St.) Lit. COL Vs 
Marable, 126 N.H. 849, 189 Ind. 278; 
Davis v. Moses, 215 N.W. 225, 172 
Minn. 171. 


ank v. Cincinnati, 


ete., R. Co., 66 F. 471. 

Cal.—_McAulay v. Moody, 60 P. 778, 
123), Cal. 202; Haas v.. Whittier; 32 
P. 449, 97 Cal. 411. 

Idaho.—Calkins v. Blackwell Lum- 
ber Co., 129 P. 485, 23 Idaho 128. 

[1l.— Paxton v. Boyer, 67 Ill. 
16 Am.R. 615. 

Ind.—Robbins v. Souers, 96 N.F. 
586, 97 N.E. 530, 102 N.B. 800, 177 Ind. 
213; Louisville, etc., R. Co. v. Creek, 
29 N.E. 481, 130 Ind... 139, 14 L.R.A. 
733; McKinley v. Crawfordsville First 


132, 


Natiebank, oi NIB. 36;" 1118 Wd. 3755 
Karstedt v. Glick, (App.) 172 N.E. 
198; Morrissey v. Cleveland, C., C. & 


Stiski Ry eCOe LLO NEE. 10d, 61" Ind, 
App. 90; Chicago & HB. Cone, 
Shenkel, 104 N.E. 50, 57 Ind.App. 175; 
Apperson v. Lazro, 87 N.E. 97, 88 N.E. 
99, 44 Ind.App. 186; United Stotes 
Health & Accident Ins. Co. v. Clark, 
83 N.E. 760, 41 Ind.App. 345; Chicago, 
etce., R. Co. v. Cunningham, 69 N.E. 


304, 33 Ind.App. 145; Citizens’ St. 


TRIAL 


are consistent. 


R. Co. v. Damm, 58 N.BH. 564, 25 Ind. 
Appr blades Poked on eter ae © Onna. 
Trimble, 35 N.E. 716, 8 Ind.App. 333 


Savings Bank of 
Arispe v. Arispe Mercantile Co., 127 
N.W. 1084; Davis v. Campbell, 61 N. 
W. 1053;793" Towa “95246 ‘Martin v. 
Widner, 59 N.W. 345, 91 Iowa 459; 
Felton v. Chicago, ete., Ri Cou 29 -N. 
W, 618, 69 Iowa 577; Aldrich v. Brice; 
p NW. 376, 10 N.W. 339, 6o.0 Iowa 


Kan.—Hanabery v. Erhardt, 205 P. 
352; Musgrave v. Equitable Life As- 
sur. Soc. of U. S., 262 P. 571, 124 Kan. 
804; Kansas State Bank v. Skinner, 
246) PR. 497%) 121) Kans: 13225) Hurt -v. 
Stout, 181 Pp. 623, 105 Kan, 54; Maris 
v. Lawrence Ry. & Light Co., 158 P. 
6, 98 Kan. 205; Beech v. Missouri, K. 
SOREN Yn COs se liGs Py (203,) 8onican: 905 
Colwell v. Parker, 105 P. 524, 81 Kan. 
295; Lyon County School Dist. No. 
SGA Wai UUNG yoodes wo9o ero lem cal Nec aug 
Rouse v. Youard, 41 P. 426, 1 Kan. 
App. 270. 


Mich.—Cortland Mfg. Co. v. Platt, 
47 N.W. 330, 83 Mich. 419. 


Mont.—Neimick v. American Ins. 
Co., 40 P. 597, 16 Mont. 318. 


Neb.—Walker v. McCabe, 193 N.W. 
761, 110 Neb. 398; Norfolk Beet-Sugar 
ees v. Preuner, 75 NW. 1097, 55 Neb. 


Ohio.—Central Gas Co. v. Hope Oil 
Co., 149 N.E. 386, 1138 Ohio St. 354; 
Gessel v. Republic L. Ins. Co., 7 Ohio 
Dec. (Reprint) 159, 1 Cine.L.Bul. 189. 


Vit.—Harrington v. Rutland R. Co., 
94° A431 5°89 Vt. 112-118. 


Wash.—Brooks v. Tacoma Ry. & 
Power Co., 226 P. 481, 130 Wash. 205. 


“If the undisputed facts and those 
found by the special verdict defeat 
the plaintiff’s right of recovery, the 
judgment should be for the defend- 
ant, notwithstanding the general ver- 
dict affirms the right of recovery in 
the plaintiff.” Harrington vy. Rutland 
R. Co., supra. 


[a] Motion for judgment (1) on 
the special findings is the proper pro- 
cedure. Armourdale State Bank v. 
Homeland Ins. Co. of America, 5 P. 
(2d) 786, 184 Kan. 245. (2) If such 
a motion is timely made, it is suffi- 
cient to preserve the question for the 
future consideration of the court 
(Armourdale State Bank vy. Homeland 
Ins. Co. of America, supra); (3) and 
it is not waived by the subsequent 
filing, within the time limited by stat- 
ute, of a motion for a new trial (Hurt 


Vi StoutierseLynP, 6235 )105 Kan. ib4)% 
(4) Inconsistency as ground for 
new trial see New Trial § 133. (5) 
The motion may be _ sufficient, al- 


though informal in some. respects. 
Chicago, I. & L. Ry: Co. v. Smith, 129 
N.E. 49, 74 Ind.App. 336. (6) It con- 
cedes, for the purpose thereof, that 
the findings are sustained by evi- 
dence. Commerce Trust Co. v. Pio- 
neer Cattle Loan Co., 244 P. 840, 120 
Kan. 712; Smith v. Tri-County Light 
& Power Co., 243 P. 331, 120 Kan. 354 
[overr motion 241 P. 1090, 120 Kan. 
123]. (7) The motion may be made 
by (Davis v. Turner, 68 N.E. 819, 69 
Ohio St. 101), (8) and only by (Brown 
v. Searle, 3 N.E. 871, 104 Ind. 218), 
the party to whom the general 
verdict is adverse. (9) The party 


[§ 965 


Furthermore, the general verdict 


may stand even though there is some apparent in- 
consistency between it and the special findings.* 
The general verdict will stand unless it and the spe- 
cial findings or answers to interrogatories are clearly 
and absolutely irreconcilable? so that both cannot 


in whose favor judgment is entered 
on a general verdict cannot maintain 
a motion to set aside special findings 
of the jury favorable to the adverse 


party. Brizse v. Lisman, 131 N.E. 
SO 28 UNE. 2205: ’ : 
97. Tatlow v. Bacon, 149 BP. 745, 


95 Kan. 695 [error dism 40 S.Ct. 55, 
251 U.S. 537, 64 L.Ed. 402 mem]; Ken- 
nedy v. Ball, etc., Co., 36 N.Y.S. 325, 
91 Hun 197; Loy v. Northern Pac. 
Ry. Co., 122 P. 372, 68 Wash. 33. Com- 
pare Usher vy. Hiatt, 18 Kan. 195 (the 
court should not influence the jury to 
change the special findings so as to 
make them consistent with the gen- 
eral verdict); Southwestern Mineral 
R. Co. v. Kennedy, 55 P. 516, 8 Kan. 
App. 490 (it is error for the court to 
send out the jury to make special find- 
ings harmonize with the general ver- 
dict). 

[a] Where finding is clearly re- 
sult of inadvertence, the trial court 
may send the jury back to return the 
verdict which they actually found and 
make it recite what they intended. 
Groefsema v. Mountain Home Co-op. 
IrrisCos5190 Py s66;733 idaho 86: 


[b] Statement by trial judge to 
jury, that: ‘‘There seems to be a 
variance between the special finding 
and general verdict; they are not con- 
sistent. Are you satisfied with this 
verdict? If not, you may retire with 
the officer to your room to further 
consider the same’”’ does not call at- 
tention to any particular finding. 
Kirsth v. Soucy, 194 Ill.App. 260. 


98. Winans v. Chapman, 180 P. 
266, 104 Kan. 664; Burzio v. Joplin & 
PeoR yaiCop iia P x85 Biel 0 atia nse ie 
562, L.R.A.1918C 997; Dalke v. Pan- 
coast, 208 P. 589, 63 Mont. 524; Leyba 
v. Albuquerque & Cerrillos Coal Co., 
182 P. 860, 25 N.M. 308; Globe In- 
demnity Co. vy. Wassman, 120 Ohio St. 
72, 165 N.B. 579. 


99. See Judgments § 106. 


1. Spear yv. United Railroads of 
San Francisco, (Cal.App.) 117 P. 956. 


2. Cal.—Drouillard v. Southern 
Pac. Co., 172 P. 405, 36 Cal.App. 447; 
Peterson y. California Cotton Mills 
Co., 130 P. 169, 20.Cal.App. 751. 


Ga.—Ruffin vy. Paris, 75 Ga. 653. 


Ill.— Wicks v. Cuneo-Henneberry 
Co., 150 N.E. 276, 319 Ill. 344 [aff 234 
Ill.App. 502]; Court of Honor v. Ding- 
Of Ut. NSB Ob Todds Dl. Ae Coal te eee 
Ill..App. 406]; Provident Sav. L. As- 
suns (Soc. ving 7.5 PN ne 166. mee 
Ill. 416 [aff 117 Ill.App. 556]; Rock- 
ford Ins. Co: v. Storig, 24° NEY” 674; 
137 Ill. 646 [aff 31 Tll.App. 486]; C. & 
N. W. Ry. Co. v.. Dunleavy, 22 NE. 
15, 229) Tl. 1323. Chicaso, City Rk. Gor 
v. White, 1120. Tl Apps 23 "Ganley 
Beckstein, 66 Ill.App. 478; Independ- 
ent Dryer Comrve Livermore Foundry, 
etc., Co., 60 Ill.App. 390; Stein.’ v. 
Chicago, ete. R. Co; 41 Ill. App. 38. 


Ind.—Sourbiéer v. Brown, 123 N.E, 
802, 188 Ind. 554; Cleveland, C., C. & 
St. L. RyiCor yoBlinds yay NE. 641, 
186 Ind. 628 [aff 116 N-E. 590, 64 ind, 
App. 704]; Huntington Light & Fuel 
Co. v. Spell, 111 N.E. 821, 185;-Ends 30 
[rev (App.) 107 N.E. 741]; Chicaga 
& E. R. Co. v. Mitchell, 110 N-l.. 680; 
184 Ind. 588 [rev (App.). 107 N.E. 
743]; Indiana Quarries Co. v. Farm- 
er, 110 N.E. 549, 184 Ind. 411; Wise 
v, Cleveland, C., C. & St. L..Ry. Go,, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


¢ 
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stand.* To be in irreconcilable conflict with the gen- 
eral verdict, the special answers or findings must 


108 N.E. 369, 183 Ind. 484 [rev. (App.) 
103 N.B. 866]; Chicago & BE. R. Co. v. 
Dinius, 103 N.E. 652, 180 Ind. 596; 
First Nat. Bank v. Rupert, 100 N.E. 
5, 178 Ind. 669; Southern Ry. Co. v. 
De Pauw, 92 N.E. 225, 174’ Ind. 608 
[aff (App.) 90 N.E. 27]; Pittsburgh, 
C., C. & St. L. Ry. Co. v. Lightheiser, 
78 N.E. 1033, 168 Ind. 438; Ft. Wayne 
Traction Co. v. Hardendorf, 72 N.E. 
593, 164 Ind. 403; Indianapolis St. R. 
Co. v. Hockett, 67 N.E. 106, 161 Ind. 
196; Wright v. Chicago, ete., R. Co., 
66 N.E. 454, 160 Ind. 583; Princeton 
Coal, ete., Co. v. Roll, 66 N,B. 169, 162 
Tnd:) 125s Citizens’ ‘St’ RurCo. wv.) Bat- 
ley, 65 N.E. 2, 159 Ind. 368; Amidon 
v. Gaff, 24 Ind. 128; Odell v. Brown, 
18 Ind. 288: Indiana Service Corpora- 
tion v. Dailey, 159 N.E. 767, 87 Ind. 
App. 6; Gary Garage & Sales Co. v. 
People’s Co-op. State Bank, 155 N.BE. 
218, 85 Ind.App. 611; Pittsburgh, C., 
Cc. & St. L. Ry. Co. v. Marable, 140 
N.E. 443, 81 Ind.App. 46; City of New 
Albany v. Slattery, 124 N.E. 755, 72 


Ind.App. 503; Laub-Zink Furniture 
Co. v. Ferris, 124 N.E. 497, 72 Ind. 


App. 372; Washburn-Crosby Co. v. 
Cook, 120 N.E. 434, 70, Ind.App. 463; 
Cleveland, C., C. & St. L. Ry. Co. v. 
Woodbury Glass Co., (Avp.) 120 N.E. 
426; Cleveland, C., C. & St. L. Ry. Co. 
v. Sammons, 120 N.E. 389, 68 Ind.App. 
657: McCowen, Probst, Menaugh Co. 
v. Short, 118 N.E. 538, 119 N.E. 216, 
69 Ind.Anv. 466; Cole Motor Car Co. 
v. Ludorff, 111 N.E. 447, 61 Ind.App. 
119; Lutz v. Cleveland, C., C. & St. L. 
Ry. Co., 108 N.E. 886, 59 Ind.Apnp. 16; 
City of Gary v. Geisel, 108 N.E. 876, 59 
Ind.Ann. 565: Louisville & S I. Trac- 
tion Co. v. Lottich, 106 N.E. 903, 59 
Ind. App. 426; Myers v. Winona Inter- 
urban Ry. Co., 106 N.E. 377, 58 Ind. 
App. 516; Ft. Wayne & N. I. Traction 
Co. v. Schoeff, 105 N.E. 924, 56 Ind. App. 
540; Kokomo Brass Works v. Doran, 
105 N.E. 167, 59 Ind.App. 583; Lagler 
v. Roch, 104 N.E. 111, 57 Ind.Apn. 79; 
Joseph E. Lay Co. v. Mendenhall. 102 
N.E. 974, 54 Ind.App. 342; Patterson 
vy. State Bank of Chrisman, 102 N.E. 
880, 55 Ind.App. 331; Southern Ry. 
Co. v. Ellis, 101 N.E. 105, 53 Ind. App. 
34; Sanitary Can Co. v. McKinney, 
100 N.E. 785, 52 Ind.App. 379; H. A. 
McCowen & Co. v. Gorman, 100 N.E. 
31, 51 Ind.App. 523; Columbia Creo- 


soting Co. v. Beard, 99 N.F. 823, 52 
Ind.Anp. 260; Pinnell v. Kelly, 99 N. 
HY 772, 54: Ind. App. 59; -Osborn, v. 


Adams Brick Co., 99 N.E. 530, 52 Ind. 
App. 175 [pet for reh overr 100 N.E. 
472]; Wabash R. Co. v. McNown, 99 
N.E. 126, 53 Ind.Anp. 116 [pet for reh 
overr 100 N.E. 383]; Marion Light & 
Heating Co. v. Vermillion, 99 N.E. 
55, 51 Ind.App. 677; Lake Shore & 
M. S. Ry. Co. v. Myers, 98 N.E. 654, 
52 Ind.App. 59 [pet for reh overr 100 
N.E. 3131; Henderson v. McGruder, 
94 N.E. 580, 98 N.E. 137, 49 Ind.App. 
682; I. F. Force Handle Co. v. Hisey, 
96'N.B. 643, 52 Ind. App. 235: New 
York, C: & St. L. R. Co. v. Reilley, 96 
N.E. 623, 49 Ind.Anp. 26; Schilling v. 
Indianapolis & C. Traction Co., 96 N. 
EB. 167. 97 N.E. 124, 51 Ind.App. 131; 
Peru Heating Co. v. Lenhart, 95 N.E. 
680, 48 Ind.App...319; East: v. Am- 
burn, 94 N.E. 895, 47 Ind. App. 530; 
Ft. Wayne Iron & Steel Co. v. Par- 
‘sell, 94 N.E. 770, 49 Ind.App. 565; Bal- 
timore & O. R. Co. v. Keiser, 94 N.E. 
330, 51 Ind.App. 58; Winona & W. Ry. 
Co. v. Rousseau, 93 N.E. 34, 1028, 48 
{Ind.App. 248; City of Logansport v. 
Smith, 93 N.E. 883, 47 Ind.App. 64; 
Indianapolis Traction & Terminal Co. 
y..Springer, 93 N.E. 707, 47 Ind.App. 
35; Louisville & N. Ry. & Lighting 
Co. v. Hynes, 91 N.E. 962, 47 Ind.App. 
507; Sage v. International Harvester 
Co. of America, 90 N.E. 17, 46 Ind. 


ford v. Fairfield Mfg. Co., 
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App. 90; Owen Creek Presbyterian 
Church vy. Taggart, 89 N.E. 406, 44 


Ind.App. 393; Paul Mfg. Co. v. Ra- 
cine, 88 N.E. 529, 43 Ind.App. 695; 
Indianapolis Coal Traction Co. v. 


Dalton, 87 N.E. 552, 43 Ind.App. 330; 
Mitchell Lime Co. v. Nickless, 85 N. 
E. 728, 44 Ind.Apnp. 197; Cincinnati, 
ete.) R. Co. v. Miller, 72 -N.E. $27,738 
N.E. 1001, 36 Ind App. 26; Vincennes 
v. Spees, 74 N.E. 277, 35 Ind.App. 389 
[rev. (Anp.) 72 N.E. 5381]; Chicago, 
etc., R. Co. v. Stephenson, 69 N.E. 270, 
33 Ind.App. 95; Indianapolis St. R. 
Co. v. Tenner, 67 N.E. 1044, 32 Ind. 
App. 311; Jarvis v. Hitch, (App.) 65 
N.E. 608; Union Traction Co. v. Bar- 
nett, 67 N.E. 205, 31 Ind.App. 467; 
American Tinplate Co. v. Williams, 
65 N.E. 304, 30 Ind.App. 46. 


Iowa.—Tarashonsky vy. Tllinois 
Cent R. Co., 117 N.W. 1074, 139 Iowa 
709; Wilson v. Onstott. 96 N.W. 779, 
121 Iowa 263; Saar v. Chicago; etc., R. 
Co., 93 N.W. 66, 119 Iowa 60; Crynes 
v. Indenendence, 88 N.W. 937, 115 
Towa 448; McMarshall v. Chicago, 
etc., R. Co., 45 N.W. 1065, 80 Iowa 757, 
20 Am.S.R. 445; Miles v. Wikel, 39 N. 
W. 95, 74 Iowa 712; Acton v. Coff- 
man, 36 N.W. 774, 74 Iowa 17; Til- 
33 N.W. 
364, 72 Iowa 60; Butler v. Chicago, 
etc., R. Co., 32 N.W. 262, 71 Iowa 206; 
Close v. Atkins, 39 Iowa 521; Phcenix 
v. Lamb, 29 Iowa 352. 


Kan.—Tarin v. Atchison, T. & S. F. 
Ry. Co., 158 P. 874, 98 Kan. 605;  Si- 
pult v. Wilson Land & Grain Co., 146 
P. 329, 94 Kan. 224; Wisconsin Engine 
Co. v. Altoona Portland Cement Co., 
126 P. 1076, 87 Kan. 806; Lewellen v. 
Kansas Natural Gas Co., 116 P. 221, 85 
Kan. 117; Osburn v. Atchison, etc., 
R.. Co., (90 2. "289, 76 Kans 7 46>" Chi- 
cago, .ete., KR. (Co. Vv. Wimmer; 84° P: 
878, 72 Kan. 566, 4 T.R-A.N.S. 140; 
Eureka v. Neville, 80 P. 39, 71 Kan. 
842; Moeser v. Lewis, 75 P. 412. 68 
Kan. 485; Smith v. Beeler, 29 P. 1087, 
48 Kan. 669; Missouri Pac. R. Co. v. 
ister. DP T1380, 554,30 kan. 4655 

74. 


Mich.—Martin vy. Fisher, 107 N.W. 
86, 143 Mich. 462; Baker v. Flint, etc., 
R. Co., 35 N.W. 836, 68 Mich. 90. 


Minn.—Awde v. Cole, 109 N.W. 812, 
99 Minn. 357; Krumdick v. Chicago, 
etc., R. Co., 95 N.W. 1122, 90 Minn. 
260; McAlpine v. Resch, 85 N.W. 545, 
82 Minn. 523; Goltz v. Winona, etc., 
R. Co., 22 Minn. 55. 


Mont.—Butte First Nat. 
Pardee, 41 P. 77, 16 Mont. 390. 


Neb.—Wallenburg v. Missouri Pac. 
Ry. Co., 126 N.W. 289, 86 Neb. 642, 37 
L.R.A.N.S. 135. 


Nev.—Crosman v. Southern Pac. 
Co., 173 Pi 1223) A2 Nev. 92. 


N.M.—Thayer v. Denver & R. G. R. 
Co., 185 P. 542, 25 N.M. 559; Roswell 
vy. Davenport, 89 P. 256, 14. N.M. 91. ° 


Ohio.—Globe Indemnity Co. v. 
Wassman, 165 N.E. 579, 120 Ohio St. 
72; Prendergast v. Ginsburg, 164 N. 
KE. 345, 119 Ohio St. 360;. Board of 
Com’rs of Mercer County v. Deitsch, 
113 N.E. 745, 94 Ohio St..1; Davis v. 
Turner, 68 N.E. 819, 69 Ohio St. 101; 
Reber v. Columbus Mach. Mfg. Co., 
12 Ohio St. 175; Greyhound Lines v. 
Kunze, 181 N.E. 503, 41 Ohio App. 508; 
Ford Motor Co. v. Potomac Ins. Co., 
161 N.E. 230, 27 Ohio App. 279; Mc- 
Dowell v. Larson, 3 Ohio App. 150, 20 
Ohio Cir.Ct.N.S. 314; Houran v. Whit- 
ney, 20 Ohio Cir.Ct.N.S. 489; Wicker 
v. Messinger, 22 Ohio Cir.Ct. 712, 12 
Ohio Cir.Dec. 425; 
Bros. Fdy. Co., 23 Ohio N.P.N.S. 81. 


Okl.—Goodwin vy. Greenwood, 85 P. 
1115, 16 Okl. 489; White v. Madison, 


Bank v. 


Kramer v. Kramer | 
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exclude every reasonable theory, hypothesis, or con- 
clusion which would authorize the verdict,* and the 


83 P.. 798, 16 Okl. 212. 


Or.—Forest Products Co. v. Dant & 
Russell, 244 P. 531, 117 Or. 637; Horn 
B piso Warehouse Co., 190 P. 151, 96 

H tas . 


S.D.—Benedict v. Carter State Bank 
of Carter, 222 N.W. 500, 54 S.D. 14. 


Tex.—San Antonio, v. lL. A. Mar- 
Shall & Co., (Civ.App.) 85 S.W. 315. 


Wash.—Bullis v. Ball, 167 P. 942, 98 
Wash. 342. See Campbell v. Jones, 
132 P. 635, 73 Wash. 688 (inconsisten- 
cy must clearly appear). 


W.Va.—State v. American Surety 
Co. of New York, 127 S.E. 919, 99 W. 
Va. 123; Trobie v. Riter-Conley Co., 
108 S.E. 596, 89 W.Va. 123; Griffith 
v. American Coal Co. of Allegheny 
County, 88 S.BH. 595, 78 W.Va. 34; 
Runyan vy. Kanawha Water & Light 
Co., 71. S.E. 259, 68 W.Va. 609, 35 L. 
R.A.N.S. 430. 


Wis.—Plano Mfg. Co. v. Bergman, 
78 N.W., 157, 102° Wis.) 21. 


Eng.—Kerry v. England, [1898] A. 
CoiT424 6% 1 S2P.C.2150, 

Ont.—Newton v. Gore Dist. Mut. F. 
Ins./Co!, 33) U-C.@. Bs 92. 


N.B.—Wade v. Nashwaak Pulp & 
Paper Co., Ltd., 46 N.B. 11. 


[a] If there is reasonable possi- 
bility of reconciliation between the 
answers to interrogatories and the 
general verdict. the latter must stand. 
Lake Erie & W. R. Co. v. McConkey, 
113 N.E. 24, 62 Ind.App. 447. 


[b] Answers held not in irrecon- 
cilable conflict with general verdict. 
—lIllinois Surety Co. v. State, 103 N. 
E. 363, 55 Ind.App. 31 


Reconciliation by construction see 
infra § 967. 

3. Stein v. Chicago, ete., R. Co., 41 
Ill.App. 38; Cleveland, C., C. & St. L. 
Ry. Co. v. Wolf, 128 N.E. 38, 189 Ind. 
585 [reh den 128 N.E. 695, 189 Ind. 
585]; Wabash R. Co. v. McDaniels, 
107 N.B. 291, 183 Ind. 104; Indian- 
apolis Traction Co. v. Kidd, 79 N.E. 
347, 167 Ind. 402, 7 L.R.A.N.S. 143, 10 
Ann.Cas. 942; Pittsburgh, ete, R. Co. 
v. Lightheiser, 78 N.E. 1038, 168 Ind. 
438; Chicago, etc., R. Co. v. Leach- 
man, 69 N.E. 253, 161 Ind. 512; Wright 
v.. Chicago, etc., R. Co., 66 N.E. 454, 
160 Ind. 583; Todd v. Badger, 33 N. 
E. 9638, 134 Ind. 204; Porter v. Waltz, 
8 N.E. 705, 108 Ind. 40; Cox vy. Rat- 
cliffe, 5. N.E. 5, 105 Ind. 374; Balti- 
more, .etc.,  R.. Co. Vv... Rowan, 3 NB. 
627, 104 Ind. 88; Pennsylvania Co. v. 
Smith, 98 Ind. 42; Cleveland, C., C. & 
St. L. Ry. Co. v. Sammons, 120 N.E. 
389, 68 Ind.App. 657; Union Traction 
Co. v. Vandercook, 69 N.E. 486, 32 Ind. 
App. 621; Fruchey v. Eagleson, 43 N. 
HW. 146, 15 Ind.App. 88; Evansville, 
ete.) R. Cof ve Kyte, 32, N.E. 1134, 6 
Ind.App. 52; McNabb v. Clipp, 31 N.E. 
858, 5 Ind.App. 204; Reeves v. Moore, 
31 N.E. 44, 4 Ind.App. 492; Vance v. 
Franklin, 30 N.B. 149, 4 Ind.App. 515; 
Block v. Haseltine, 29 N.E. 937, 3 Ind. 
App. 491; Baldwin v. Shill, 29 N.E. 
619, 3 Ind.App. 291; Commerce Trust 
Co, v. Pioneer Cattle Loan Co., 244 P. 
840, 120 Kan. 712; Smith v. Tri-Coun- 
ty Light & Power Co., 241 P. 1090, 120 
Kan. 123 [motion overr 243 P. 331, 120° 
Kan. 354]; Smith v. Atchison, T. & 
SF. Ryt Co., 142 P..150, 19 N.M. 247. 

4 Peterson v. California Cotton 
Mills Co., 130 P. 169, 20 Cal.App. 751: 
Devine -v. Federal Life Ins. Co., 95 
N.BH. 174, 250 Ill. 203; Cleveland, C., 
CGC. & St. le Ry... Co.) v.. Markle, 119 oN: 
E. 371, 187 Ind. 553 [superseding op 
on reh 114 N.E. 440]; Jeffersonville 
Mfg. Co. v. Holden, 102 N.E. 21, 180 
Ind: 301; American Car & Foundry 
Co. v. Adams, 99 N.E. 998, 178 Ind. 


1180 [64 C.J.] 


conflict must be incapable, or beyond the possibility, 

of removal by ary supposable or conceivable evi- 

dence legitimately admissible under the issues.° 
[§ 966] (2) Requisites of Special Findings. 


607; Interstate Public Service Co. v. 
Hand, 166 N.B. 18, 90 Ind.App. 123; 
American Car & Foundry Co. v. Wy- 
att, 108 N.H.:12, 58 Ind.App. 161; Mu- 
tual Trust & Deposit Co. v. Travelers’ 
Protective Ass'n of America, 104 N. 
BH. 880, 57 Ind.App. 329 [rev reh 100 
N.E. 451]; Beard v. Goulding, 103 N. 
E. 875, 55 Ind.App. 398; Illinois Sure- 
ty Co. v: State, 103 N.E. 363, 55 ‘ind, 
ADD ols) Chicaso, ala Simic Bay. 
Co. v. Daun, 101 N.E. 731, 53 Ind.App. 
382, 101 N.E. 734, 53 Ind.App. 699; 
Southern R. Co. v. Ellis, 101 N.E. 105, 
53 Ind.App. 34; Henry v. Hack, 100 
N.E. 116, 53 Ind.App. 47; Marion Light 
& Heating Co. v. Vermillion, 99 N.B. 
55, 51 Ind.App. 677; Lake Erie & W. 
R. Co. v. Oland, 97 N.E. 543, 49 Ind. 
App. 494; Ittenbach v. Thompson, 96 
N.B. 21, 48 Ind.App. 420; Indiana Un- 
ion Traction:.Co. v. Scribner, 93 N.BH. 
1014, 47 Ind.App. 621; Cleveland, C.; 
Crs st. ln Ry. CO.sv.. Harvey, 90 INGE: 
318, 45 Ind.App. 153; State v. Ameri- 
can Surety Co. of New York, 127 S.E. 
OILOS 9INV. Vida Seiser a Pracennve 1c ity 
of Wheeling, 114 S.E. 155, 91 W.Va. 
597; National Metal Edge Box Co. v. 
The Hub, 108 S.E. 601, 89 W.Va. 101; 
Trobie v. Riter-Conley Co., 108 S.E. 
596, 89 W.Va. 123; Griffith v. Ameri- 
can Coal Co. of Allegheny County, 88 
S.E. 595, 78 W.Va. 34; .Anania v. Nor- 
LOM és Woy. CO... Site SB Ly 0) We 
Va. 105, L.R.A.1916C 4389. 

[a] Counts.—If on any count of 
the petition the general verdict can 
be made to stand consistently with 
the special findings, it will not be 
set aside. Jemmison v. Gray, 29 Iowa 
Bisi(e 


[b] Defenses.—‘“‘Should special 
findings be opposed to a general ver- 
dict which sustains several defenses, 
judgment contrary to the verdict can 
not be rendered unless the fact or 
facts found specially defeat each de- 
fense.” First Nat. Bank of Garden 
City v. Stroup, 164 P. 1054, 100 Kan. 
17, 20, 444. 


[ec] Instructions.—A motion for 
judgment on special findings, notwith- 
standing the general verdict, the jury 
having failed to reach the conclusion 
in the general verdict made necessary 
by applying to its special findings 
the law as laid down in the instruc- 
tions, will not be granted, the law 
having been erroneously given and, in 
fact, authorizing the general verdict. 
Connell v. Keokuk Electric R., etc., 
Co., 109 N.W. 177, 131 Iowa 622. 

Issue not covered by special find- 
ings see infra § 966. 

5. Wicks v. Cuneo-Henneberry Co., 
HS ON, E276, (329) T1344 att 234 Ill. 


App. 502]; Cc & N. W. Comme 
Dunleavy, 22 N.EH. 15, 196° TM. 132; 
Cleveland, °C), Co&, St. lL. Ry. Co; v. 


Wolf, 128 N.E. 38, 189 Ind. BR5 [reh 
den 128 N.E. 695]; City of Wabash 
v. Bruso,' 117 N.E., 867, 186 Ind. 637; 
Marietta Glass Mfg. Co. v. Pruitt, 102 
N.E. 369, 180 Ind. 434; American Car 
& Foundry Co. v. Vance, 97 N.E. 327, 
Le7, sind: “78? -llinoils sSurety2Cor ov. 
Frankfort Heating Co., 97 N.E. 158, 
178 Ind. ‘208; Valparaiso Lighting Co. 
v. Tyler, 96 N.E. 768, 177 Ind. 278; 
William Laurie Co. v. McCullough, 90 
N.B. 1014, 92 N.E. 337, 174 Ind. 477, 
Ann.Cas.1913A 49; Union Traction Co. 
of Indiana v. Howard, 90 N.E. 764, 173 
Ind. 335 [rev (App.) 87 N.E. 1103]; 
Inland Steel Co. v. Smith, 80 N.E. 
538, 168 Ind. 245 [aff (App.) 75 N.E. 


liams v. Lowe, 
| App. 


' fellow. v. 
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852]; Farmers’ Mut. Fire Ins. Ass’n 
v. Stewart, 79 N.B. 490, 167 Ind. 544; 
Indianapolis Traction & Terminal Co. 
Vv. Kidd, 79. N. BE). 347,167" Ind.) 4025 97 


L.R.A.N.S. 148, 10 Ann.Cas: 942; 
Wright v. Chicago, ete., -R. Co., 66 N. 
BE. 454, 160 Ind. 583; Louisville, ete., 


Ry. Co. v. Creek, 29 N.H. 481, 130 Ind. 
139, 14 L.R.A. 733; New York ‘Cent: R. 
Co. v. Solomon, 161 N.E. 635, 88 Ind. 
App. 95; Gary Garage & Sales Co. v. 
People’s Co-op. State Bank, 155 N.E. 
218, 85 Ind.App. 611; Skelton v. Sche- 
netzky, 144 N.E. 144, 82 Ind.App. 432; 
Cook & Bernheimer Co. v. Hagedorn, 
131 N.E. 788, 82 Ind.App. 444; Waking 
v. Cincinnati, dT. *& Wi. Ri Co.j01 25) INE 
799, 72 Ind.App. 401; Kingan & Co. 
v.rAlbin; 223 )NV/E. 1711; 70 Ind. App: 
493; Marshall v. Wymond, 121 N.E. 
449, 69 Ind.App. 162; Cleveland, C., 
Co & St. Ls Ry. Co. v.. Sammons, 120 
N.B. 389, 68 Ind.App. 657; Continen- 


‘tal Ins. Co. v.’ Bair, 114 N.H. 763, 116 


N.E. : 752; 65 Ind.App. 502;.. Indiana 
Quarries Co. v. Lavender, 114 N.E. 
417, 116 N.B. 2, 64 Ind.App. 415; La- 
fayette Telephone Co. v. Cunningham, 
114 N.E. 227, 63 Ind.App. 136; Wil- 
118 N.B®.-471; 62 Ind. 
3573 Harker v. (Gruhl, -113-N,E. 
457, 62 Ind.App. 177; Adams yv. Antles, 
105 N.E. 931, 57 Ind.App. 594; Long- 
Vernon, 105 N.E. 178, 57 Ind. 
App... 61173. Chica sod 7M. KR. Coc mM. 
Shenkel, 104 N.B. 50, 57. Ind.App. 175; 
Egan v.. Louisville &.S. I. Traction 
Coy LO 3, INE. eellO0, 2 bor inde Appr g42.ae 
Clevelands “C.4C.-& Steck. aye COuAv. 
Henson, 102 N.E. 399, 54 Ind.App. 349; 
Holliday ‘& Wyon Co. v. O'Donnell, 
101 N.E..642, 54 Ind.App. 95; Ham- 
mond v. Kingan &. Co, 101 N.E. 385, 
58-IndApp. 252; Michigan City Gas 
& Electric Co. v. Dibka, 100 N.E. 877, 
54 Ind. App. 248; Cleveland, Cowie. & 
St. -L. Ry. Co, v. Rumsey, 100 N.E. 
782, 52 Ind.App. 371; Osborn v. Adams 
Brick Co., 99) N-E, 530; 100 No. 472, 
52 Ind.App. 175; Southern Indiana 
Gas Co.,.v. Tyner, 97.N.E. 580, 49 Ind. 
App 47/5" wClevelandy XCyi Cine Stele i. 
Laayea COL igh Vea Laningham, SS LAD, 
573, 52 Ind. App. 156; Lucas v. Rhodes, 
94 N.E. 914, 48 Ind. App. Px ce Bs Jarrett 
Vv. Cauldwell, 94 N.B. 790, 47 "Ind. App. 
478; Evansville & S. Traction Cowmve 
Spiegel, 94 N.E. 718, 49 Ind.App. 412; 
Baxter v. Baxter, 92 N.E. 881, 1039, 
46 Ind.App. 514; ‘Boyer v. Bssington, 
90 N.E. 478, 45 Ind.App. 683; Sec- 
ond Nat. Bank v. Gibboney, 87 N.B. 
1064, 43 Ind.App. 492; Mitchell Lime 
Co. v.. Nickless, 85 N.E. 728, 44 Ind. 
App. 197; Richmond St. & I. Ry. Co. 
ai Beverley, 84 N.B. 558, 43 Ind.App. 
105 [reh den 85 N.B. 791); Mitchell 
v. Tell City, $3 N.E. 7385, 41 Ind. App. 
294 [rev reh 81 N.E. 594]; Indian- 
apolis Traction & Terminal Co. v. 
Holtsclaw, 82 N.E. 986, 41 Ind.App. 


520; Lowden v. Pennsylvania Conroe 
N.E. 941, 41 Ind.App. 614; Hammond, 
W. & EB. GC. Blectric St. River Couey. 


Blockie, 82 N.BH. 541, 40 Ind.App. 497; 
Wendel v. Cleveland, Op yalOy UT Sim 

Ry. Co., 82 N.B. 469, 41 Ind. App. 460; 
Grass v. Fort Wayne & W. V. Trac- 
tion Co., 81 N.H. 514, 42 Ind.App. 395; 
Tucker '& Dorsey Mfg. Co. v. Staley, 
80 N.E. 975, 40 Ind.App. 63; Chicago 
& BH. I. R. Co. v. 'Gallion, 80 N.B. 547, 
39 Ind.App, 604; Kafka v. Union 
Stockyards Co., 110 N.W. 672, 78 Neb. 
140; Smith v. Atchison, T. & S. FB. 
Ry. Co, 42" Bab OP eLg N.M. 247. 


[a] Facts from which inferences 
made.—‘‘The court, in considering the 
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contro] the general verdict and authorize’ a judg- 
ment notwithstanding such verdict, special findings 
must be consistent with each other,® and not only 
be on a material point or issue,’ but alsé cover ev- 


motion for judgment on the answers 
to interrogatories, is confined to the 
facts shown by such answers in de- 
ciding what ultimate fact or facts 
may be rightly and reasonably in- 
ferred therefrom, while the jury in 
determining what ultimate'facts may 
be reasonably inferred in support of 
its general verdict is required to look 
to those facts as well as to all other 
facts disclosed by the evidence bear- 
ing on the subject.’ It is therefore 
apparent that the facts from which 
the jury deduces its’ inferences are 
not necessarily the same as those con- 
sidered by the court in passing on the 
interrogatories. It therefore follows 
that-an ultimate fact inferentially de- 
duced by the court from the facts 
disclosed by ‘the answers to interrog- 
atories is not conclusive as opposed 
to an ultimate fact deduced by a jury 
in support of a general verdict, even 
though the fact so deduced by the 
court is the only one that can be logi- 
cally inferred from the facts so found. 
To have that effect it must further 
appear that no facts provable within 
the issues would so supplement the 
facts disclosed by such answers as to 
reasonably justify the inference of 
the ultimate fact on which the gen- 
eral verdict rests, when the facts so 
provable are considered in connection 
with the facts disclosed iby the gen- 
oral verdict.” Pittsburgh, C., C. & St: 

Ry. Co. v. Marable, 126 N.E. 849, 
ie Td. PAL PASI I 


Consideration of evidence see infra 
968. ; : 


6. Winters v.. Coons, @9 N.E. 458, 
162 Ind. 26; Indianapolis Abattoir Co. 
v. Temperly, 64 N.H. 906, 159 Ind. 
651, 95 Am.S.R. 330; Byram v, Gal- 
braith, 75 Ind. 134; Indiana Natural, 
ete., Gas Co. v. Anthony, 58, N.B. 868, 
26 Ind. App. SOs Foster v. Gaffield 
34 Mich. 356; Cincinnati, ete., R. Co. 
v. Tangeman, 30 Ohio Cir-Ct. 693. 

[a] Obscurity and inconsistency 
are to be given weight in favor of, 
rather than against, a general verdict. 
Jones v. Austin, 59 N.E. 1082, 26 Ind. 
App. 399. 


ait of inconsistency see supra § 


7. ‘J1l.—Ballah v. Peoria Life Ass’n, 
159 Ill. App. 222; Dodd v. Fruit Grow- 
ers’ Refrigerating & Power Co., 147 
Il.App. 152. { 

Ind.—Cleveland, C.,.C. & St. Ry. 
Co. v; Markle, 119 N.B) 371, 187 ind 
553 [superseding op on reh 114 N.E. 
440]; Donohue v. Dyer, 23 Ind. 521. 


Bos ae Se v. Noble, 58 ‘P. 1015, 
9 Kan.App. 171 


frieze v. First Nat. Bank, 
240 N.W. 529, 185 Minn. 246. 


N.M.—Rheinboldt v. Fuston, 278 P. 
361, 34 N.M. 146. 


“Unless the special finding is upon 
a material or essential point, itt will 
not affect the  general- verdict.” 
Rheinboldt v. Fuston, supra. 


[a] Ultimate or determinative is- 
stue.—(1) Before special findings will 
overthrow the general verdict, they 
must be antagonistic thereto on the 
ultimate issue or issues necessarily 
determined by the general verdict. 
Thayer v. Denver & R. G. R. Co., 185 
TEL) INI SIE (OR) However, a 
special finding on a single point may 
determine the whole case, and, under 
such circumstances, will control any 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 966-967] 


ery material issue,® establish all 


and in all other ways be sufficient to authorize a 
judgment thereon,?® when taken together with the 


facts admitted by the pleadings.’! 


defective interrogatory does not overrule a general 


verdict. +2 


[§ 967] (8) Determination of Consistency or In- 


consistency—(a) Construction and 


general verdict to the contrary. State 
e Hanna, 151 P. 83, 1087, 87 Wash. 


{b] Special interrogatories must 
plainly cover issue in order that an- 
Swers thereto may overthrow a gen- 
eral verdict. Economy Hog & Cattle 
Powder Co. v. Compton, 135 N.E. 1, 
192 Ind. 222 


[ec] Wunder California practice (1) 
‘Gf the finding of any material fact 
by the jury is irreconcilable with the 
general verdict, the latter cannot be 
upheld.” Napa Valley Packing Co. v. 
San Francisco Relief & Red Cross 
Funds, 118 P. 469, 16 Cal.App. 461, 
468. (2) On the other hand, findings 
on incidental matters in plaintiff's 
favor do not make a general verdict 
for defendant invalid for  incon- 
sistency between general and special 
findings. Placentia Co-op. Orange 
Growers’ Ass’n v. Henning, 5 P.(2d) 
444, 118 Cal.App. 487. 


8. U.S.—Spokane & I. E. R. Co. v. 
Campbell, 217 F. 518, 133 C.C.A. 370 
{aff 36 S.Ct. 683, 241 U. S. 497, 60 L.Ed. 
1125}. 
fees er meet v. Higby, 23 Cal. 


Ind.—Toledo, etc., 
gan, 52 Ind. 505. 


Kan.—Atchison, ete., R. Co. v. Al- 
len, 88 P. 966, 75 Kan. 190, 10 L.R.A. 
N.S. 576. 


Minn.—Awde v. Cole, 109 N.W. 812, 
99 Minn. 357. 


Okl.—New York Life Ins. Co. v. 
Clark, (235 P.-1081,,110 Okl (31; New 
Work Wife Ins. Co. v. Stagg, 219 P. 
362,95 Ol. 252. 


9. In re Kerr’s Estate, 222 N.W. 63, 
117 Neb. 630. 


10. I1).—Fitzgerald v. 
98 Ill.App. 109 

Ind.—Citizens’ St. R. Co. v. Batley, 
65 N.E. 2, 159 Ind. 368; McCoy v. 
Kokomo R., ete., Co., 64 N.E. 92, 158 
Ind. 662; Hamilton County v. Newlin, 
31 N.E. 465, 132 Ind. 27; Rice v. Man- 
ford, 11 N.E. 283, 110 Ind. 596; Camp- 
bell v. Dutch, 36 Ind. 504; Delawter 
v. Sand Creek Ditching Co., 26 Ind. 
407; Chicago, & E. R. Co. v. Lee, 64 
N.E. 675, 29 Ind.App. 480; Chicago 
& E. R. Co. v. Cummings, 53 N.E. 
1026, 24 Ind.App. 192. 

Iowa.—Fishbaugh v. Spunaugle, 92 
N.W. 58, 118 Iowa 337; Schulte v. 
Chicago, etc., R. Co., 86 N.W. 63, 114 
Iowa 89; Kerr v. Keokuk Waterworks 
Co., 64 N.W. 596, 95 Iowa 509. 

Kan.—McClain v. Chicago, R. I. & 
PA Ry. Co., 130 P- 7646, 89 Kan. 24, 
Ann.Cas.1914C 699; Missouri, ete., R. 
Co. v. Bussey, 71 P. 261, 66 Kan. 735. 

Mass.—Roche v. Ladd, 1 Allen 436. 

Mo.—Clay v. Chicago, ete., R. Co., 
24 Mo.App. 39. 

Neb.—Williams v. Eikenberry, 34 N. 
W. 373, 22, Neb. 210. 

N.Y.—U. S. Trust Co. v. Harris, 15 
N.Y.Super. 75. 


R. Co. v. Milli- 


Hedstrom, 


11. Hardin v. Branner, 25 Iowa 
364; Lamb v. Marshalltown First 
Presb. Soc., 20 Iowa 127; Forest 


Products Co. v. Dant & Russell, 244 
Pee bol li Orn Gol. 


12. Runyan v. Kanawha Water & 
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ultimate facts® 


A finding on a 
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Special findings should, if reasonably possible, be so 
construed as to harmonize them with the general 
verdict.14 No presumption will be indulged in favor 
of inconsistency,’® nor will any inference, presump- 
tion, or intendment be indulged in aid of special 


findings or answers to special interrogatories as 


Presumptions.12 


Light Co., 71 S.E. 
35 L.R.A.N.S. 430. 

[a] Interrogatory asking opinion 
rather than facts.—Runyan v. Ka- 
nawha Water & Light Co., 71 S.H, 259, 
68 W.Va. 609, 35 L.R.A.N.S. 430. 


13. Special findings: 


Construction of, generally see infra § 

974 
Harmonizing of, with each other see 

supra § 964. 

14. Cal.—Olsen v. Standard Oil 
Co., 204 P. 393, 188 Cal. 20; Drouillard 
v. Southern Pac. Co., 172 P. 405, 36 
Cal.App. 447; Petersen v. California 
Cotton Mills Co., 130 P. 169, 20 Cal. 
App. 751; Morgan v. Nesbitt, 113 P. 
125, 14 Cal.App. 747. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Wolf, 128 N.E. 38, 695, 189 Ind. 
585; Nordyke & Marmon Co. v. White- 
head, 106 N.E. 867, 183 Ind. 7; Grand 
Rapids, etc., R. Co. v. Ellison, 20 N.E. 
135, 117 Ind. 234; Sare v. Hoadley 
Stone Co., 105 N.E. 582, 57 Ind.App. 
464; Beard v. Goulding, 103 N.E. 875, 
55 Ind.App. 398; Marion County 
Const. Co. v. Claycomb, 98 N.E. 744, 52 
Ind.App. 681; Schilling v. Indian- 
apolis & C. Traction Co., 96 N.BW. 167, 
97 N.E. 124, 51 Ind.App. 131; Lake 
Shore & M.S. Ry. Co. v. Brown, 84 N. 
BE. 25, 41 Ind.App. 435; Erie Crawford 
Oil Co. v. Meeks, 81 N.E. 518, 40 Ind. 
App. 156 

Kan.—Parmenter v. Morrison, 288 
P. 582, 130 Kan. 707; TLesher v. Car- 
bon Coal).Co;, 272 PP: 155,127) Kan. 34; 
Moore v. Connelly, 237 P. 900, 119 
Kan. 35; Klopfenstein v. Union Trac- 
tion Co., 212 P.-1097, 112 Kan. 770; 
Dunn v. Madden, 197 P. 1116, 109 Kan. 
94; Needles v. Wichita Park Amuse- 
ment Co., 180 P. 768, 104 Kan. 716; 
First Nat. Bank of Garden City v. 
Stroup, 164 P. 1065, 100 Kan. 17. 


259, 68 W.Va. 609, 


Ohio.—Cincinnati v. Frey, 3 Ohio 
N.P.N.S. 627. 
Okl.—St. Louis & S. F. Ry. Co. v. 


Bryan, 119 P. 581, 29 Okl. 825. 


Wash.—Cameron v. Stack-Gibbs 
Lumber Co., 123 P. 1001, 68 Wash. 
539; Sudden & Christenson v. Morse, 
104 P. 645, 55 Wash. 372. 


W.Va.—Duckworth v. Stalnaker, 81 
S.E. 989, 78 W.Va. 247. 


“Special findings must be interpret- 
ed to harmonize with the general ver- 
dict if it be possible to do so.”’ First 
Nat. Bank of Garden City v. Stroup, 
TOAN El 06,0" 100) eaniwede7e. P20; 


[a] Doubtful answers or findings.— 
(1) ‘In determining the question 
whether or not the general verdict is 
controlled by special findings, all 
doubts as to the meaning of any find- 
ing are to be resolved in favor of 
consistency in the jury’s work.” 
First Nat. Bank of Garden City v. 
Stroup,1164 P., 1054, 100. Kan., 17} 20. 
(2) “Where answers to interroga- 
tories are uncertain, doubtful, or ob- 
scure, they must be resolved most 
strongly against the party seeking 
the judgment thereon, and under such 
conditions the general verdict must 
prevail.” Modern Woodmen of Amer- 
ica v. Ball, 131,/N.E. 539, 540, 77 Ind. 
App. 388. 

[b] Where findings are susceptible 
of two interpretations (1) the court 


against the general verdict;1* but every reasonable 
presumption, intendment and inference in favor of 


will, if possible, adopt the one which 
will harmonize them with (Dyer v. 
Keith, 14 P.(2d) 644, 186 Kan. 216: 
Brown v. Kansas Electric Utilities 
Co., 203 P. 907, 110 Kan. 283; McHlree 
v. Wolfersberger, 52 P. 69, 59 Kan. 
105) (2) and sustain (Spear v. United 
Railroads of San Francisco, (Cal. 
App.) Thy BS 56;" Dyer vy. oreith, 
supra; McElree v. Wolfersberger, 
supra; Warner v. U. S. Mutual Acc. 
Assoc., 32 P. 696, 8 Utah 431; Grant 
v. Spokane Traction Co., 91 P. 553, 47 
Wash. 112) the general verdict. 


{c] Unreasonable construction, in 
the light of other facts found in an- 
swers to other interrogatories, cannot 
be placed on a particular interroga- 
tory to overthrow the general verdict. 
Waking v. Cincinnati, I. & W. R. Co., 
125 N.E. 799, 72 Ind.App. 401. 


[d] Findings or answers, properly 
construed, held consistent with gen- 
eral verdict.—Petersen v. California 
Cotton .Mills-Co., 130. BP. 169).20° Cal: 
App. 751. 


15. Benedict v , Carter State Bank 
of Carter, 222 Nw. 500, 54 S.D. 14. 


16. Ark.—Iowa City State Bank v. 
pica 199) S:W.. 539; 131 “Ark: 


Cal.—Tremble v. Tuman, 167 P. 142, 
175 Cal. 696; Law v. Northern Assur. 
Co. of London, 132 P. 590, 165 Cal. 394, 
406 [quot Cyc]; Koskela v. Albion 
iaeke Co., 142), Po (851i72'5. CalvApp- 


Ill.—Devine v. Federal Life Ins. 
Co., 95 N.E. 174, 250 Ill. 203; Henri- 
etta Coal Co. v. Campbell, 71 N.E. 863, 
211 Jll. 216 [aff 112 I1].App. 452]. 


Ind.—Harmon v. Speer, 144 N.E. 
241, 195 Ind. 199; Citizens’ Telephone 
Co. v. Prickett, 125 N.E. 1938, 189 Ind. 
141; Cleveland, C., C. & St. L. Ry. Co. 
v. Blind, 117 N.BH. 641,°186 Ind. 628 
[aff 116 N.B. 590, 64 ind. App. 704]; 
Wise v. Cleveland, Cheese Sites 
Co., 108 N.E. 369, 183 Ind. 484 [rev 
(App.) 103 N.E. 866]; Hablich v. 
University Park Bldg. Co., 97 N.E. 539, 
177 Ind. 193; Grand Trunk Western 
Ry: ‘Coil v. Reynolds, 92 N.E. 733, 175 
Ind. 161 [aff (App.) 90 N.E. 94, and 
reh den 93 N.E. 850, 175 Ind. 161); 
Inland Steel Co. v. Smith, 80 N.E. 


538, 168 Ind. 245; Indianapolis St. 
Ry Co. v./ Johnson, ) 72 N. bo) .eel 6s 
Ind. 518; Central Indiana Ry. Co. v. 


Davis, 132 N.E. 611, 78 Ind.App. 341; 
Kingan & Co. v. Albin, 123) N-B. 711, 
70 Ind.App. 493; Cleveland, Coa: & 
St. L. Ry. Co. v. Sammons, 120 N.E. 
389, 68 Ind.App. 657; Chicago & hy Rey 
Co. v. Shenkel, 104 N.E. 50, 57 Ind. 
App. 175; Osborn v. Adams Brick Co., 
99 N.EH. 530, 100 N.E. 472, 52 Ind. App. 
175; Ladoga Canning Co. v. Corydon 
Canning Co., 98 N.E. 849, 52 Ind. App. 
23; New York, CVSS) ES Rei Coaun. 
Reilley, 96 N.E. 623, 49 Ind.App. 26; 
Welker v. Appleman, 90 N.E. 35, 44 
Ind.App. 699; Mitchell v. Tell City, 
Ssh NUR Tob; 41 Ind.App. 294; Master- 
son v. Southern R. Co., (App.) 82 N. 
BK. 1021; Indianapolis ‘Traction, etc., 
Cony: Holtsclaw, 81 N-E. 1084, 40 Ind. 
App. 311; Bluffton Vv. McAfee, 53 N. 
E. 1058, 23 Ind.App. 112. 


Iowa.—Conwell v. Tri-City R. Co. 
112 N.W. 546, 135 Iowa 190. 


Kan.—Morrow y. Bonebrake, 115 P 
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the general verdict!’ which may be drawn from any 
evidence admissible under the pleadings'® will be 


indulged. 


{[§ 968] (b) Matters Considered. 
whether special findings or answers to interrogatories 
are so inconsistent with the general verdict as to 
authorize or require judgment on the former not- 
withstanding the latter, the court will consider only 
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or issues formed thereby.'® 
court will not consider the evidence actually intro- 


i 


[§§ 967-968 | 


However, while the 


duced,?° it will.consider, in aid of the general ver- 


In determining 


proved.?? 


the verdict, the answers or findings, and the pleadings 


585, 84 Kan. 724, 34 L.R.A.N.S. 1147; 
Samson v. Zimmerman, 85 P. 757, 73 
Kan. 654. 


S.D.—Benedict v. Carter State Bank 
of Carter, 222 N.W. 500, 54 S.D. 14. 


17. Cal.—Tremble v. Tuman, 167 
P. 142, 175 Cal. 696; Koskela v. Albion 
anaes Co, 2420P.  8bln Zou. Cal App: 
12. 


Ill.—Devine v. Federal Life Ins. Co., 
N.E. 174, 250 Ill. 203. 


Ind.——Harmon v. Speer, 144 N.E. 
241, 195 Ind. 199; Modern Woodmen 
of America v. Hall, 130 N.E. 849, 190 
Ind. 493; Standard Oil Co. of Indiana 
vy. Allen, 126 N.E. 674, 189 Ind. 398; 
Citizens’ Tel. Co. v. Prickett, 125 N. 
B}.- 193, 189 Ind. 141; Cleveland,. -C., 
CUS St. use CO. Ve blinds Live IN: 
BH. 641, 186 Ind. 628 [aff 116 N.E. 590, 
64 Ind.App. 704]; Hablich v. Uni- 
versity Park Bldg. Co., 97 N.E. 539, 
177 Ind. 193; Indianapolis St. R. Co. 
v. Johnson, 72 N.E. 571, 163 Ind. 518; 
Wright v. Chicago, etc., R. Co.., 66 N. 
EB. 454, 160 Ind. 583; Indiana R. Co. v. 
Maurer, 66 N.E. 156, 160 Ind. 25; Citi- 
zens’ St. R. Co. v. Batley, 65 N.E. 2, 
159 Ind. 368; Grand Rapids, etc., R. 
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Co. v. Ellison, 18 N.E. 507; Cook v. 
Howe, 77 Ind. 442; Salander v. Lock- 
wood, 66 Ind. 285; Pittsburgh, C., C. 


& St..L. Ry. Co. v. Marable, 140 N.E. 
443, 81 Ind.App. 46; Central Indiana 
Ry. Co. v. Davis, (App.) 132 N-ESOht: 
City of New Albany v. Slattery, 124 
N.E. 755, 72 Ind.App. 503; Laub-Zink 
Furniture Co. v. Ferris, 124 N.E. 497, 
72 Ind.App. 372; Home Brewing Co. 
v. City of Indianapolis, 123. N.E. 721, 
70 Ind.App. 674; Cleveland, C., C. 
& St. L. Ry. Co. v. Woodbury Glass 
Coe (App) 120 N.E. 426; Cleveland, 
Cay Opec Ure La PIRYt COnaNe Sammons, 
120 N.E. 389, 68 Ind.App. 657; Kokomo 
Steel & Wire Co. v. Carson, 119 N.E. 
224, 69 Ind.App. 523; McCowen, 
Probst, Menaugh Co. v. Short, 118 N. 
B. 538, 119 N.E. 216, 69 Ind.App. 466; 
Continental Ins. Co. v. Bair, 114 N. 
BH. 763, 116 N.E. 752, 65 Ind.App. 502; 
Chicago & E. R. Co. v. Biddinger, 113 
N.E. 1027, 63 Ind.App. 30; Williams 
v. Lowe, 113 N.E. 471, 62 Ind.App. 
857; Cole Motor Car Co. v. Ludorff, 
111 N.E. 447, 61 Ind.App. 119; Ameri- 
ean Steel Foundries Co. v. Carbone, 
109 N.E. 220, 1095, 60 Ind.App. 484; 
Chicago & E. R. Co. v. Shenkel, 104 
N.E. 50, 57 Ind.App. 175; Chicago, L. 
S&S: Ba Rye Co. ve Daun, A100) N, Hi. 


731, 53 Ind.App. 382, 101 N.E. 734, 
53 Ind.App. 699; Osborn v. Adams 
Brick Co., 99 N.E. 530, 100 N.E. 472, 
52 Ind.App. 175; Marion Light & 


Heating Co. v. Vermillion, 99 N.E. 
55, 51 Ind.App. 677; Ladoga Canning 
Co. v. Corydon Canning Co.) 980 N. EB: 
849, 52 Ind.App. 28; New York, C. & 
St. dee sR Col iv. Reilley, 96 N.E. 623, 
49 Ind.App. 26; Ittenbach v. Thomas, 
96 N.E. 21, 48 Ind.App. 420; Holcomb 
v. Norman, 91 N.E. 625, 47 Ind.App. 
87: United States Cement Co.. v. 
Whitted, 90 N.E. 481, 46 Ind.App. 105; 


Southern Ry. Co. v. Bufkins, 89 N.E. 
326, 90 N.E. 98, 45 Ind.App. 80; Pin- 


nell v. Cutsingér, 89 N.BH. 493, 44 Ind. 
App. 419; Masterson v. Southern R. 
Co: (App.) 82 N.E. 1021; Indianapolis 


Traction, etc., Co. v. Holtsclaw, 81 N. 
BE. 1084, 40 Ind.App. 311; Erie Craw- 
ford Oil Co. v. Meeks, 81 N.E. 518, 
40 Ind.App. 156; Huntington v. Mc- 
Clurg, 53 N.E. 658, 22 Ind.App. 261. 


owen —Conwell v. Tri-City R. Co., 
112 N.W. 546, 135 Iowa 190; Mitchell 
v. Joyce, 34 N.W. 455, 41 N.W. 161, 
76 lowa 449. 


Kan.—Moore v. Connelly, 237 P. 900, 
119 Kan. 35; McClain v. Chicago, R. 
I. & Po Ry Con, 130 2. -646, 898 Kan: 
24, Ann.Cas.1914C 699; Morrow v. 
Bonebrake, 115 P. 585, 84 Kan. 724, 34 
L.R.A.N.S. 1147; Missouri, etc., R. Co. 
Ve wBussexy, oe eel, 166 inane miss 
Stevens v. Matthewson, 26 P. 38, 45 
Kan. 594. 

Mich.—Rajnowski v. Detroit, 
R. Co., 44 N.W. 335, 78 Mich. 681. 

Minn.—Ready v. Peavy El. Co., 94 
N.W. 442, 89 Minn. 154. 

Or.—Forest Products Co. v. Dant & 
Russell, 244.P.°532)°117 Or. 6387: 


[a] General verdict is presumed to 
reflect the rights of the parties on 
the substantial merits of the matters 
in controversy. Citizens’ Telephone 
eee v. Prickett, 125 N.E. 193, 189 Ind. 


etc., 


18. Cleveland, C., C. & St. L. Ry. 
Co. v. Markle, 119 N.E. 371, 187 Ind. 
a a dea ah op on reh 114 N.E. 
440]. 


[a] Presumption of proof.—(1) If 
any evidence could have been ad- 
mitted, or any facts could have been 
proven, under the issues which would 
harmonize the general verdict and the 
answers to interrogatories, it will be 
presumed in favor of the general ver- 
dict that such evidence or proof was 
produced. Davis v. Hostetter, 142 N. 
i. 723, 81 Ind.App. 524; Pittsburgh, 
C., C. & St. L. Ry. Co. v.- Marable, 
140 N.E. 4438, 81 Ind.App. (2) 
Where the general verdict was in 
favor of plaintiff and the facts al- 
leged in the complaint will reconcile 
the verdict with answers to interroga- 
tories, it will be assumed that such 
facts were proved. H. A. McCowen & 
Co. v. Gorman, LOO0VN.E. 31) 51 ind: 
App. 523; Wabash R. Co. v. MeNown, 
‘Aten 126, 100 N.E. 3838, 53 Ind.App. 


19. Gall v. Beckstein, 66 Ill.App. 
478; Talbot v. Meyers, 109 N.. 841, 
183 Ind. 585; Jeffersonville Mfg. Co. 
v. Holden, 102 N.E. 21, 180 Ind. 301; 
American Car & Foundry Cons Ne 
Adams, 99 N.E. 993, 178 Ind. 607; Chi- 
cago & BH. R. Co. v. Fretz, 90 N.B. 76, 
173 Ind. 519; Masterson v. Southern 
Ry. Co., 84 N.E. 505, 170 Ind. 296; 
Indiana R. Co. v. Maurer, 66 N.E. 
156, 160 Ind. 25; New York Cent. R. 
Co. v. Solomon, 161 N.E. 635, 88 Ind. 
App. 95; Winski v. Clegg, 142 N.B, 
130, 81 Ind.App. 560; Central Indiana 
Ry. Conve, Davis; US2 NE -6lt, 7S ands 
App. 341; Whipple v. Cain, 127 N.B. 
283, 73 Ind.App. 285; Indianapolis & 
Cincinnati Traction Co. v. Hardwick, 
123 N.B. 249, 70 Ind.App. 192; 
shall v. Wymond, 121 N.E. 449, 69 Ind. 
App. 162; Cleveland, C., C. & Sty; 
Ry. Co. v. Woodbury Glass Co., 120 N. 
BH. 426; Kokomo Steel & Wire Co. v. 


Mar- 


dict, all the material facts which were provable un- 
der the issues?! and will presume that they were 
No regard will be paid to answers of the 
jury with reference to matters not submitted to 
them,?* to immaterial matters,?* or to mere conelu- 


Carson, 119 N.E. 224, 69 Ind.App. 523; 
Haskell & Barker Car Co. v. Brant, 
116 N.E. 337, 66 Ind.App. 424; Con- 
tinental Ins. Co. v. Bair, 114 N.E. 763, 
116 N.E. 752, 65 Ind.App. 502; Williams 
v. Lowe, 113 N.E. 471, 62 Ind.App. 357; 
Cole Motor Car Co. v. Ludorff, 111 N. 
HK. 447, 61 Ind.App. 119; American 
Car & Foundry Co.wv: Wyatt, 108 N.E. 
12, 58 Ind.App. 161; Myers v. Winona 
Interurban Ry. Co., 106 NiE. 377,/58 
Ind.App. 516; Mutual Trust & Deposit 
Co. v. Travélers’ Protective Ass’n of 
America, 104 N.E. 880, 57 Ind.App. 329 
[rev reh 100 N.E. 451]; Tippecanoe 
Loan & Trust Co. v. Cleveland, C., C. 
&UStiLi” Ry. Coy) 104 INE: 1866,806 
N.E. 739, 57 Ind.App. 644; Chicago 
& BH. R. Co. v. Shenkel, 104 N.E. 50, 
57 Ind.App. 175; Beard v. Goulding, 
103 N.B. 875, 55 Ind.App. 398; Illinois 
Surety Co. v. State, 103 N.E. 363, 55 
Ind.App. 31; Patterson v. State Bank 
of Chrisman, 102 N.E. 880, 55 Ind.App. 
331; Henry v. Hack, 100 N.E. 116, 53 
Ind. "App. 47; Columbia Creosoting Co. 
v. Beard, 99 N.E. 823, 52 Ind.App. 
260; Catholic Order of Foresters v. 
Collins, 99 N-B. 745, 51 Ind.App. 285; 
Chicago & EB. R. Co. v. Hamerick, 96 
N.E. 649, 50 Ind.App. 425 [order overr 
petition for reh set aside 97 N.E. 546, 
and reh den 98 N.E. 422]; Cleveland, 
C., C. & St. L. Ry. Co. v. Harvey, 90 
N.E. 318, 45 Ind.App. 153; Louisville, 
etc., Traction Co. v. Worrell, 86 N.E. 
78, 44 Ind.App. 480; Grass 
Wayne, etc., Traction Co., 81 N.E. 514, 
42 Ind.App. 395; Lowden v. Pennsyl- 


vania Co., 82 N.E. 941, 41 Ind.App. 
614; Robbins v. Ft. Wayne Iron, ete., 
Co., 84 N.E. 514, 41 Ind.App. 557; 


Harrington v. Rutland Re Cox e4 a 
431, 89 Vt. 112; Schauer v. Boden- 
heimer, 137 N.W. 785, 150 Wis. 550. 


[a] Matters not disclosed by an- 
swers of the jury to interrogitories 
are not ground for motion for judg- 
ment thereon, notwithstanding the 
general verdict Pritchard v. Mines, 
111 N.E. 804, 61 Ind.App. 203. ‘ 


20. Law vy. Northern Assur. Co. of 
London, 132 P. 590, 165 Cal. 394; De- 
vine v. Federal Life Ins. Co., 95 N.E. 
174, 250 Ill. 203; Chicago, T. HB. & S. 
BE. Ry. Cov. Collins, 1427 NEo 634, 
82 Ind.App. 41 Nol mod on other 
grounds 143 N.E. 712, 82 -Ind.App. 
41]; Lowden v. Pennsylvania Co., 182 
N.E. 941, 41 Ind.App. 614; Board of 
roe rs of Mercer County v. Deitsch, 

113 N.E. 745, 94 OhioSt. 1. 

21. Washburn-Crosby Co. v. Cook, 
120 N.E. 434, 70 Ind.App. 463; MeCow- 
en, Probst, Menaugh Co. v. Short, 118 
N.E. 538, 119 N.E. 216, 69 Ind. App. 
466; New York, C. & St. L. Re Con We 
Reilley, 96 N.E. 623, 49 Ind.App. 26. 


22. See supra § 967. 


23. McGeehan v. Gaar, 100 N.W. 
1072, 122 Wis. 630. 


24 John Mathews Apparatus Co. 
v. Neal, 71 Ill.App. 363; Frank Bird 
Transfer Co. v. Krug, 65 N.E. 309, 30 
Ind.App. 602; Insurance Co. of North 
America v. Osborn, 59 LN. BLY 181,) 026 
Ind.App. 88; American Tin- Plate Co. 
v. Guy, 58 NE. 738, 25 Ind.App. 588; 
Toledo Electric St. R. Co. v. Bateman, 
16 OhioCir.Ct. 162, 8 OhioCir.Dec. 220. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 968-971] | 


sions.?° 


[§ 969] 14. Surplusage. It is proper to disregard 
as surplusage certain matters contained in a special 
verdict or in special findings or answers to inter- 
rogatories,?® such as conclusions of law,?7 a mem- 
orandum preceding the answers,** findings on, or 
answers to, issues or interrogatories improperly sub- 
mitted,?® a finding on a matter not submitted to the 
jury,®° findings of matters outside the issues?! and 
findings of immaterial facts or on immaterial ques- 
tions or issues.°? Also, it is held that a general ver- 
dict may be ignored where, without any instruc- 
tions from the court, it was returned with answers 
to questions submitted.*$ 


[§ 970] 15. Defects and Errors.*4 The fact that 
a particular special finding is defective, improper 
or erroneous is not fatal where there are other prop- 
er and sufficient findings,?® or there is a sufficient 
general verdict,?® on which the judgment may be 
based; but it is otherwise where judgment is ren- 
dered on an answer or finding which is ambiguous,°7 
contrary to the instructions®® or so defective as to 


Necessity of findings on material 
issues see supra § 966. 

25. Citizens’ Telephone Co. v. 
Prickett, 125 N.E. 193, 189 Ind. 141; 


Wabash R. Co. v. Keister, 67 N.E. 521, 40. 


TRIAL 


38. Roome vy. Sonora Petroleum Co., 
208 P. 255,,111 Kan. 633. 


39. Schendel v. Chicago & N. 
Ry. Co., 133 N.W. 830, 147 Wis. 441. 


Driskill Hotel Co. v. Anderson, 
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an important matter as not to authorize judgment 
thereon;*® and the trial court is without power to 
disregard a finding on a material issue because it 
is defective in some particular.*® 


[§ 971] 16. Amendment or Correction—a. In 
General. By jury. The jury may change its special 
verdict, findings or answers at any time before they 
are received.*1 However, the oral reply of two 
jurors, other than the foreman, is ineffective to 
modify formal written answers of the jury.*? 


By court.4® While the court may, on proper 
grounds, set aside a special verdict, answer or find- 
ing** and grant a new trial,*® ordinarily it may not 
reverse*® or change*’ the answers or findings of the 
jury, make additional*® or independent*® findings, 
or substitute its own answers or findings for those 
of the jury,®°° or,at least it may not, without the 
consent or over the objection of the parties, change 
or amend a special verdict, answer or finding in 
matters of substance,*? depending on the weight “and 
sufficiency of the evidence,°? unless the finding is so 
contrary to the undisputed credible evidence as to 


| 48. Mounger v. Wells, 30 F.(2d) 
521; White v. Hilderbrand, (Tex.Civ. 
w. App.) 293 S.W. 221; Texas Employers” 

Ins. Ass’n ae Fitzgerald, (Tex.Civ: 


App.) 292 S.W. 925 [rev on other 


163 Ind. 609. 

26. See infra text and notes 27-32. 

27. Clinard v. City of Winston- 
Salem, 91 S.E. 1039, 173 N.C. 356; No- 
seda v. Delmul, 176 N.E. 571, 123 Ohio 
St. 647, 76 A.L.R. 1133. 

28. Rhodes v. Livesay, 
App.) 245 S.W. 738. 

23. Sprow v. Wicker, 157 N.E. 460, 
87 Ind.App. 253; Chicago & E.R. Co. 
v. Barger, 144 N.E. 646, 82 Ind.App. 
266; St. Louis Southwestern Ry. Co. 
of Texas v. Steele, (Tex.Civ.App.) 50 
S.W.(2d) 342; Morton Salt Co. v. Ly- 
brand, (Tex.Civ.App.) 292 S.W. 264; 
Schaff v. Morris, (Tex.Civ.App.) 227 
S.W. 199 [cert den 42 S.Ct. 461]. Con- 
tra First Nat. Bank v. Price, ite 
Civ.App.) 262 S.W. 797. 

30. American Citizens’ Labor & 
Protective Institution v. Bandy, (Tex. 
Civ.App.) 2 S,W.(2d) 977. 

31. Hallett v. Ransom, 
1017, 97 Neb. 643. 

$2. De Gottardi v. Donati, 99 P. 
492, 155 Cal. 109; Brokaw v. Collett, 
(Tex.Commn.App.) 1 S.W.(2d)_ 1090 
[rev (Civ.App.) 296 S.W. 333]; Miller 
v. Lemm, (Tex.Commn.App.) 276 S.W. 
211 [rev (Civ.App.) 245 S.W. 90]; Na- 
tional Life & Accident Ins. 
Hines, (Tex.Civ.Avp.) 50 S.W.(2d) 
364; Robichaux v. Bordages, (Tex.Civ. 
App.) 48 S.W.(2d) 698; Bryan & 
Emery v. Frick-Reid Supply (Qo UNey & 
Civ.App.) 10 S.W.(2d) 1023; Randle 
v. Naugle, (Tex.Civ.App.) 299 S.W. 
29%: 

33. Aycock v. Paraffine Oil, Co., 
(Tex.Civ.App.) 210 S.W. 851. 

34. Cross references: 

Amendment or correction see infra § 

O71. 

Objections and waiver thereof see in- 

fra § 978 

35. Parsons v. Luhr, 270 P. 443, 205 
Cal. 193; Guild v. More, 155 N.W. 44, 
32 N.D. 432; Palmer v. Portland Ry., 
Light & Power Cos;..225 72: 840, 627Or: 
539; City of Henderson v. Fields, (Tex. 
Civ. App.) 194 S.W. 10038. 

36. McManus v. Thing, 88 N.E. 442, 
202 Mass. 11; Commonwealth v. 
Pfromm, 100 A. 276, 255 Pa. 485. 

37. Wood. v. Jones, 151 S.E. 732, 
198 N.C. 356. 


(Tex.Civ. 


150 N.W. 


Co. v. | 


'(Tex.Civ.App.) 244 S.W. 167; 
iv. North River Ins. Co., 228 N.W. 746, 
(201 Wis. 69. 


(Tex.Civ.App.) 19 S.W.(2d) 216. 


41. Saterlee v. Saterlee, 64 P. 189, 
28 Colo. 290; Willette v. Rhinelander 


| Paper Co., 130 N.W. 853, 145 Wis. 537. 


42. Burke y. Hodge, 97 N.E. 920, 
211 Mass. 156, Ann.Cas.1913B 381. 

43. Change of jury’s findings by 
court as infringement of right to jury 
trial see Juries § 170. 


44. Mass.—Monies vy. Lynn, 119 
Mass. 273. 
N.Y.—Arcady Camps v. Berry, 202 


N.Y.S. 398, 207 App.Div. 638. 
N.C.—Sitterson v. Sitterson, 131 S. 
E. 641, 191 N.C. 319. 
Tex.—Steinberg v. Morgan, (Civ. 
App.) 800 S.W. 253; McAllister v. 
Grice, (Civ.App.) 286 S.W. 1001; Ste- 


ger v. Barrett, 124 5.wW. 174, 58 Tex..| 


Civ.App. 331. , 

Wis.—Haines v. Duffy, 240 N.W. 
152, 206 Wis. 193; Ortmann v. A. Leath 
& Co., 205 N.W. 397, 187 Wis. 616. 

Inconsistency as ground for set- 
ting aside see supra § 964. 

45. 
findings as grounds for new trial see 
New Trial §§ 129-155. 

46. Sitterson v. Sitterson, 131 S.E. 
641, 19LA NIC. 319. 

[a] After jury has been discharg- 
ed, it is proper for the court to refuse 
to reform the verdict by changing 
the answers to certain special issues 
from- +yves4, to “no, or from “no, to 
“ves,” although the jury appears in 
open court in a body and by writing 


|asks the court to so reform the ver- 


Goodson v. Houston & T. C. R. 
(Tex.Civ.App.) 189 S.W. 82. 


West Side Oil Co. v. MeDorman, 
Millard 


dict. 
Co., 
47. 


[a] Court may refuse request for 


‘amended findings of fact that are im- 


material or call for a statement of the 

evidence. Coggins v. Higbie, 85 N.W. 

930, 83 Minn. 83. 
{[b] Court cannot strike portion of 


findings and render judgment on resi-: 


due.—Noakes v. Morey, 30 Ind. 103; 
Conover v. Knight, 65 N.W. 371, 91 
Wis. 569; McFetridge v. American F, 
Ins. Co., 62 N.W. 938, 90 Wis. 138. 


Matters relating to verdict or 


' grounds (Commn. App.) 296 S.W. 509]. 


Findings by court in action tried 
before jury generally see infra § 1073. 


Questions unanswered by jury see 
supra § 958. 


49. Steinberg v. Morgan, (Tex.Civ. 
App.) 300 S.W. 253. See Murray v. 
Paine Lumber Co., 144 N.W. 982, 155 
Wis. 409 (the court may not, make a 
finding on an issue not submitted to 
the jury, notwithstanding a request 
for submission, unless the question 
ee be determined as a matter of 
law ). 


50. Broadway v. Miller, (Tex.Civ. 
App.) 288 S.W. 627; Cranston vy. Gau- 
tier, (Tex.Civ.App.) 284 S.W. 620; 
Trautmann v. Charles Schefft & Sons 
Co., 228 N.W. 741, 201 Wis. 113, 228 
N.W. 744, 201 Wis. 122. 


fa] Arbitrary substitution is not 
permissible. Gray v. Kaliski, (Tex. 
Civ.App.) 8 S.W.(2d) 203. 

51. Ind.—Pollard v. First Ave. 


Coal Min. Co., 
196. 
* Yai ——Walker v. Dewing, 8 Pick.. 


61 N.E. 9, 27 Ind.App. 


N.Y.—Kennedy y. Ball, ete., Co., 36 
1 Nix Yeou oo, 9d celun 19%, 
Pa.—Thompson v. Emerald Oil Co., 


123. A. 810,279 Pa. 3213) Union Trust 
|Co. of New Sark Vv. Gilpin, 84 A, 448, 
1235 Pa. 524; Mandour vy. Walukas, 41 
Bases. 14 7. 

8.C.—State v. Duncan, 2 McCord 
129); -Ws iS: vi Bird, 4 S:C.I) 85. 

Wis.—Maxon y. Gates, 116 N.W. 758, 
136 Wis. 270; Sheehy v. Duffy, 61 N. 
W. 295, 89 Wis. 6; Ohlweiler v. Loh- 
mann, 52 N.W..172, 82 Wis. 198; Dahl 
v. Milwaukee City R. Co., 27 N.W. 185, 
65 Wis. 371. 

{a] Tliustration.—-The answer of 
the .jury to a special interrogatory 
‘that the mistake of plaintiff was due 
to carelessness of its officers in read- 
ing a will should not be amended by 
substituting “construing” for ‘“read- 
ing,’ thereby characterizing the mis- 
take as one of law rather than of 
fact. Union Trust Co. of New York 
v. Gilpin, 84 A. 448, 235 Pa. 524. 

52. Abell v. Atchison, T. & S. F. 
Ry, Co;, 222 P.-91, 115 Kan. 132; Camp- 
bell v. Brown, 117 P. 1010, 85 Kan. 
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make the matter one of law.5% 


By party. A part of a finding of fact by a jury 
is not subjeet to a so-called remittitur by a party.>7 


[§ 972] b. Resubmission to Jury.°§ 


527; Houston Electric Co. v. Schmidt, 
(Tex.Civ.App.) 244 S.W. 1110; Harter 
v. Dickman, (Wis.) 245 N.W. 157; 
Krueger v. V. P. Christianson Silo Co.; 
240 N.W. 145, 206 Wis. 460; Svenson 
v. Vondrak, 227 N.W. 240, 200 Wis. 
312; Hillside Garage & Transit Co. v. 
Pflittner, 227 N.W. 282, 200 Wis. 26; 
Sovich vy. Loewn, 223 N.W. 429, 198 
Wis. 89; Newman vy. Anderson, 217 N. 
W. 306, 195 Wis. 200; Berrafato v. 
Hxner, 216 N.W. 165, 194 Wis. 149; 
Maryland Casualty Co. v. Hjorth, 202 
N.W. 665, 187 Wis. 270; Olsen v. 
Brown, 202 N.W. 167, 186 Wis. 179; 
Felz v. Felz’s Estate, 174 N.W. 908, 
170 Wis. 550; Alderson v. Carmody, 
162 N.W. 172, 165 Wis. 346; Smith v. 
Winnebago Realty Co., 140 N.W. 327, 
153 Wis. 469; Maxon v. Gates, 116 N. 
W. 758, 136 Wis. 270. 

53. La Motte v. Retail Hardware 
Mut. Fire Ins. Co. of Minnesota, 233 
N.W. 566, 203 Wis. 41; Schaefer v. 
Hoffman, 223 N.W. 847, 198 Wis. 233; 
Christenson vy. City of Sturgeon Bay, 
217 N.W. 717, 195 Wis. 153; Marhofke 
v. Brucken, 211 N.W. 303, 191 Wis. 
442; Ridgeway State Bank v. Sever- 
son, 201 N.W. 806, 185 Wis. 504; Felt 
& Tarrant Mfg. Co. v. Northwestern 
Egg & Poultry Co., 190 N.W. 431, 178 
Wis. 552; Haswell v. Reuter, 177 N.W. 
8, 171 Wis. 228; Williams v. Thrall, 
167 N.W. 825, 167 Wis. 410; Ellis v. 
Chicago & N. W. Ry. Co., 167 N.W. 
1048, 167 Wis. 392; Vetter v. Southern 
Wisconsin Ry. Co., 122 N.W. 731, 140 
Wis. 296; St. Paul Boom Co. v. Kemp, 
103 N.W. 259, 125 Wis. 138; Blohowak 
v. Grochoski, 96 N.W. 551, 119 Wis. 
189. 

[a] Evidence to be considered.— 
In determining whether the verdict 
is against the great weight of the evi- 
dence, so as to justify the court in 
changing the answer of the jury ina 
special verdict, the trial court cannot 
consider evidence which is not only 
immaterial, but is without probative 
force. Industrial Co-Op. Union v. 
Lewis, 182 N.W. 861, 174 Wis. 466. 


{b] Incorporating undisputed facts. 
—(1) The court may amend the spe- 
eial verdict by incorporating undis- 
puted facts (Wallingford vy. Dunlap, 
14 Pa. 31), (2) or facts impliedly ad- 
mitted by the parties on the trial 
(Sleght y. Hartshorne, 1 Johns. (N. 
‘¥o)) T49). 


{e] Construction of written con- 
tract.—W here a contract consists of 
letters between the parties, it is prop- 
er for the court to change the answer 
of the jury toa question in a special 
verdict, where the jury has placed an 
improper construction on the scope 

and meaning of the letters, as inter- 

pretation of contract is for the court. 
Jones v. Citizens’ Savings & Trust 
Co., 171 N.W. 648, 168 Wis. 646. 


54. TIowa.—Riggs v. Gish, 192 N. 
W. 404, 195 Iowa 1324. 
Kan.— Kansas Wheat Growers’ 


However, where the 
intention of the jury is clear, the court may amend 
a special verdict or finding so as to remedy or cor- 
rect a defect or error which is manifestly clerical 
or formal or the result of mistake or inadvertence ;°* 
it may compute and insert, during the term at which 
the special verdict is returned, the amount of dam- 
ages to which plaintiff is entitled under the verdict ;°° 
and it may make findings on an issue not submitted, 
and not requested to be submitted, to the jury.®® 
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resubmitted and 


evasive, °® 


a misconception 
authority 


In some in- | therefor;7? and 


Ass'n v. Windhorst, 8 P.(2d) 392, 134 
Kan. 736. 

Mass.—Randall v. Peerless Motor 
Car Co., 99 N.E. 221, 212 Mass. 352. 

N.Y.—Cruikshank vy. Cruikshank, 56 
N.Y.S. 699, 38 N.Y.App.Div. 580; Rew 
v. Barker, 2 Cow. 408, 14 Am.D. 515; 
Sleght v. Hartshorne, 1 Johns. 149. 


Tex.—Mackay Telegraph-Cable Co. 
Ra aa (Civ.App.) 241 S.W. 

oO. 

55. Ellison v. 
433, 153 Ind. 146. 

[a] Finding as to interest may be 
corrected to conform to the instruc- 
tions. Norristown-Penn Trust Co. v. 
Middleton, 150 A. 885, 300 Pa. 522. 


ree tae see Judgments §§ 109, 


Branstrator, 54 N.E. 


56. Garrett v. Dodson, (Tex.Civ. 
App.) 199 S.W. 675; Crosby v. Ste- 
vens, (Tex.Civ.App.) 184 S.W. 705; 
Texas Gs sites ECYN aOOs VamDr Wilk, “Chex: 
Civ.App.) 180 S.W. 662. 


57. Gulf, C!& S: EY Ry. Co. v. Rus- 
sell, (Tex.Civ. App.) 27 S.W.(2d) 608. 
58. Cross references: 
Ordering new trial of part of issues 
see New Trial § 24, 
Requiring answers see supra § 962. 
Resubmission where answers or find- 
ings are conflicting with: 
Each other see supra § 964. 
General verdict see supra § 965. 
59. Burke v. Hodge, 97 N.E. 920, 
211 Mass. 156, Ann.Cas.1913B 381; 
Hughes-Buie Co. v. Vasquez, (Tex.Civ. 
App.) 202 S.W. 525; Junion v. Snave- 
ly Motor Co., 202 N.W. 674, 186 Wis. 


298; Dow son V. Toronto, ete, RACo.; 
43 Ont.L. 158. 
60. Toler v. Keiher, 81 Ind. 383; 


Hirsch v. Jones, (Tex. Civ. App.) 42 S. 
WwW. 604. 

[a] Verdict mot signed.—Grace, 
etce., Co. v. Sanborn, 124 Ill.App. 472 
[aft 80 N.E. 88, 225 Ill. 138]. 

61. See supra § 962. 

62. Bailey v. Williams, 118 S.E. 
3854, 155 Ga. 806; Bowman y. Phillips, 
47 Ind. 341. 

63. St. Louis Consol. Coal Co. v. 
Maehl, 22 N.E. 715, 130 Ill. 551 [aff 
31 Ill.App. 252]; North Western Mut. 
L. Ins. Co. v. Heimann, 93 Ind. 24; 
Metropolitan Life Ins. Co. v. Johnson, 
se N.E. 785, 49 Ind.App. 233; Snyder 

Eriksen, 198 P. 1080, 109 Kan. 314; 
NicPhee v. Esquimalt, ete, R. Co., 22 

€ 7. 


{a] Not. full.—Reeves v. 
41 Ind. 204; 
v. Hathaway, 


Plough, 
American Cent. Ins. Co. 
23 P. 428, 43 Kan, 399. 

64 Bowman v. Phillips, 47 Ind. 
341; Atchison, ete., R. Co. v. Cone, 15 
Pi 49936 Kans 667. 

65. Bowman v. Phillips, 
341. 


47 Ind. 


[§§ 971-972 


stances issues, questions or interrogatories may be 


the jury sent out again under apt 


instructions to remedy or correct defects or errors 
in their original answers, findings or verdict,®°® as 
where the special verdict is informal,®° the jury 
have not answered certain questions or interroga- 
tories,®! or they have given answers which are in- 
sufficient, *? incomplete,** improper,®* irregular,*° 
unresponsive, °? 
contradictory,®® or not sufficiently clear,*® or show 


indefinite, uncertain,®® 


of the questions.‘+ However, the 


to adopt this procedure is very limited ;77 
it should not be adopted where there is no reason 


the jury should not be allowed or 


66. Cleveland, etc., R. Co. v. Doerr, 
41 Ill.App. 530; Cleveland, ete RR: Coe 
v.~Asbury, 22 N.E. 140, 120 Ind. 289; 
Stewart v. Henningsen Produce Co., 
129 P. 181, 88 Kan. 521, 50 L.R.A.N.S. 
1i1, Ann.Cas.1914B 701; Kansas Pac. 
R. Co. v. Peavey, 8 P. 780, 34 Kan. 472. 

67. Grubb v. Sargent, 230 P. 1043, 
117 Kan. 233; Smart v. Mayer, 175 P. 
159, 103 Kan. 366; Garvin v. Garvin, 
123"Ps Tl, 87 Kans: Mullican ae 
McConnell Bros., (Tex.Civ.App.) 242 
S.W: 512. 

68. I1l.—Cleveland, etc., 
Doerr, 41 Ill.App. 530. 

Ind.—Indiana Union Traction Co. v. 
Swafford, 100 N.E. 840, 179 Ind. 279; 
Peters v. Lane, 55 Ind. 391; Indiana- 
polis & Northwestern Traction Co. v. 
Newby, (App.) 90 N.E. 29 [reh den 91 
N.E. 36, 45 Ind.App. 540]. 

Kan.—Snyder vy. Eriksen, 198 P. 
1080, 109 Kan. 314; American Cent. 
Ins., Co.,.v. Hathaway, 23- P.)428 2435 
Kan:' 399: “Kansas. (Pac. ho Con te 
Pointer, 14 Kan. 37. 

.Wash.—Loy v. Northern Pac. Ry. Co., 
122 P. 372, 68 Wash. 33. 

Wis.—Coats v. Stanton, 
619, 90 Wis. 130. 

69. Mayo v. Ft. Worth & D. C. Ry. 
Co., (Tex.Civ.App.) 234 S.W. 937. 

[a] Where findings are so contra- 
dictcry as to amount in effect to no 
finding on material issues, it is the 
court’s duty to call the jury’s atten- 
tion thereto, and send them back for 
further deliberation. Mayo vy. Ft. 
Worth & D.C. Ry. Co., (Tex.Civ.App.) 
234 S.W. 937. 

70. McPheeters v. Birk, 30 P. 127, 
48 Kan. 784; Patterson v. Saskatche- 
wan Creamery Co., Ltd., (Sask.) 62 
Dom.L.R. 387. 


71. Snyder v. Eriksen, 198 P. 1080, 
109 Kan. 314; Winslow v. Smith, 65 
A. 108, 74 N.H. 65. 

{a] Where juror did not under- 
stand one question, the court properly 
retired the jury to further discuss 
the matter. St. Louis, S. F. & T. Ry. 
es v. Kaylor, (Tex.Civ.App.) 284 S.W. 

72. Hughes-Buie Co. v. Vasquez, 
(Tex.Civ.App.) 202 S.W. 525. 


73. Alston y. Alston, 126 S.E. 737, 
189 N.C. 299. 


[a] Where answers are sufficiently 
dofinite and specific under the circum- 
stances, it is not error to refuse to 
send the jury back for more definite 
and specific answers. Hancock v. 
Bevins, 9 P.(2d) 634, 135 Kan. 195. 

[b] Where new answers would be 
immaterial and would not change the 
result, the jury will not be required 
to reanswer questions or interroga- 
tories. Jackson Hill Coal & Coke Co. 
v. Bales, 108 N.E. 962, 183 Ind. 276; 
Kingan & Co. v. Albin, 123 N.E. 711, 
70 Ind.App. 493; Stull v. Burdett, 204 


R.- Cow we 


62 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 972-974] 


required to reverse its findings on vital issues of 
facet’ depending on the evidenee.*® 
a reconsideration of the answer to one issue may 
necessitate the reconsideration of the answer to an- 


other issue.*® 


Clerk of court is without authority to direct the 
jury to retire and reconsider the case.*7 


Motion. The court may, either 


of a party’® or on its own motion,’® resubmit inter- 
rogatories for the correction or completion of an- 


swers thereto.*° 


Before or after separation or discharge of jury. 
Where a resubmission of interrogatories is proper,’+ 
it may be made before the jury have separated®? 
or even after they have separated,*®* provided noth- 
ing has oeeurred between their separation and re- 
assembling to disturb their impartiality and fair- 
It has been held that a resubmission 
may not be made after the jury have been finally 


mindedness.§* 


discharged and released from their 


P. 1005, 110 Kan. 393, 

[ce] Separate paragraphs of com- 
plaint.—The overruling of a motion 
requiring direct answers to special 
interrogatories is not erroneous, where 
such answers, while preventing a re- 
covery under one paragraph, express- 
ly supported the allegations of an- 
other paragraph of the complaint. 
Terre Haute, I. & EK. Traction Co. v. 
Weddle, 108 N.E. 225, 183 Ind. 305. 

{d] Where special interrogatory 
should not have been given, it is not 
error to overrule a motion for a more 
specific answer thereto. Chicago, etc., 
R. Co. v. Lawrence, 79 N.E. 363, 82 N. 
BH. 768, 169 Ind. 319. 

74. Hughes-Buie Co. v. Vasquez, 
.(Tex.Civ.App.) 202 S.W. 525. 

75. Jackson County v. Nichols, 38 
N.E. 526, 139 Ind. 611; Kingan & Co. v. 
Albin, 123 N.E. 711, 70 Ind.App. 493. 

[a] Rule applied.—Where a fail- 
ure to find is deemed to be a finding 
against the party having the burden 
of proof, and a special verdict fails 


to find material facts, within the is- 
sues, which were established by the 
evidence, the remedy is not by motion 
to coerce the jury into making such 
finding by sending them back for 
this purpose. Pittsburgh, etc., R. Co. 
v. Montgomery, 49 N.E. 582, 152 Ind. 
Tut le AMES. Rat 5010.69. RAY Slo; 
Brazil Block Coal Co, v. Hoodlet, 27 
N.I. 741, 129 Ind. 327. 


76. Wood v. Wood, 120 S.E. 194, 
186 N.C. 559. 


77. Cullifer v. Atlantic Coast Line 
R. Co., 84 S.E. 400, 168 N.C. 309. 


78. Indiana Union Traction Co. v. 
Swafford, 100 N.E. 840, 179 Ind. 279; 
Indianapolis & Northwestern Traction 
Co. v. Newby, 90 N.E. 29 [reh den 91 
N.E. 36, 45 Ind.App. 540]; Snyder v. 


Eriksen, 198 P. 1080, 109 Kan. 314. 


79. Snyder v. Eriksen, supra. 

80. See supra text and notes 59, 
62-71. 

81. See supra text and notes 59-71. 


82. Metropolitan Life Ins. Co. v. 
Johnson, 94 N.E. 785, 49 Ind.App. 233. 

83. St. Louis Consol. Coal Co. v. 
Maehl, 22 N.E. 715, 130 Ill. 551 [aff 31 
Ill.App. 252]; Grace, etc., Co. v. San- 
born, 124 Ill.App. 472 [aff 80 N.E. 88, 
225 Ill. 138]; Roberts v.. Roberts, 59 
N.W. 25, 91 Iowa 228; Dailey v. Doug- 
lass, 40 Mich. 557. 

[a] Limited power.—‘“The power 
of the court to reassemble a jury that 
has once separated and to send it back 
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has also been held otherwise where the discharge 
was almost instantly recalled and the sole purpose 
of the resubmission is to require the jury to reduce 
to writing the answers or special verdict on which 


they have previously agreed.*® 


[§ 97: 


3] 17. Venire De Novo. 
venire de novo is sometimes granted after special 


At common law a 


verdict,** but always for some cause apparent on 


on the motion 


the record,’ as where the special verdict is so 
uncertain, ambiguous, or otherwise defective that 
no judgment can be entered thereon.*®? 


[§ 974] 18. Construction and Operation—a. Con- 


struction? °— 


oaths;®> but it ' cogent.°§ 


into the jury room is, of course, lim- 
ited by the statutory power of the 
jury itself under such circumstances. 
It is well settled that there is, at such 
a stage, no power of deliberation left 
in the jury. Under the proper super- 
vision of the court, however, it does 
have power to act ministerially, and 
to make such clerical corrections as 
shall properly express the result of 
its actual previous. deliberations.” 
Riggs v. Gish, 192 N.W. 404, 195 Iowa 
1324, 1327. 

84. Winslow v. Smith, 65 A. 108, 
74 N.H. 65. 

[a] Opportunity for undue infiu- 
ence.—-‘‘We cannot approve, as a prec- 
edent, the practice of recalling the 
jury and allowing a change to be 
made in the verdict, after separation 
and over objection, when an oppor- 
tunity has intervened, as it had here, 
for the operation of outside and un- 
due influences on the minds of the 
jurors.” Alston v. Alston, 126 S.E. 
V3, USOUNEC. 299, 3.01: 

‘85. Poor v. Madison River Power 
Co., 108) Ps 645; 41 Mont. 236. 


86. Ripley v. Frazer, 134 N.Y.S. 
259, 149 App.Div. 399 [aff 127 N.Y.S. 
577, 69 Misc. 415, and rearg and ap- 


peal den 135 N.Y.S. 1139, 151 App. 
Div. 896]. 
87. Sewall v. Glidden, 1 Ala. 52; 


Butcher v. Metts, 1 Miles (Pa.) 233. 


8s. Sewall v. Glidden, 1 Ala. 52; 
Butcher v. Metts, 1 Miles (Pa.) 233. 

89. Sewall v. Glidden, 1 Ala. 52; 
Hauschild v. Roth, 104 N.E. 11, 181 
Ind. 183; Leimgruber v. Leimgruber, 
SG INIE. 3s SS ANeBE 198 jMe2eind..:3 120). 
Carthage Turnpike Co. v. Overman, 48 
NUE. 6874, 4195, IndvApp: 73093 9 Albro 
Clem Elevator Co. v. Director General 
of Railroads, 112 A. 885, 95 N.J.Law 
342. 


90. Cross references: 


Construction of special findings in 
negligence cases see Motor Vehicles 
§ 1161; Negligence §§ 944-946; 
Railroads § 2101; Street Railroads 
§ 519. 


Harmonizing special findings with: 
Each other see supra § 964. 
General verdict see supra § 967. 

91. Kan.—Weisendanger y. Lind, 

220 P. 263, 114 Kan. 523. 

Ky.—Miller v. Shackleford, 4 Dana 

264. 

N.C.—Donnell v. City of Greens- 

boro, 80 S.E. 377, 164 N.C. 330. 


(1) In General. A special verdict, find- 
ing or answer is to be construed liberally®! with a 
view of ascertaining the intention of the jury.®? 
Substance, rather than form, is to be considered ;°* 
and the clear,®* natural®® and. necessary®® meaning 
of the language used will govern; but where more 
than one reasonable construction is possible, the trial 
court may adopt the one it deems proper®* and most 
It must be borne in mind that the jury 


Or.—Forest Products Co. v. Dant 
& Russell, 244 P. 531, 117 Or. 637, 646 
belt Cyels 

Wash.—Cameron v. Stack-Gibbs 
Lumber Co., 123 P. 1001, 68 Wash. 539. 


$2. Ga—J. W. & R. L. McMillan 
boa aes: 124 S.E. 354, 32 Ga.App. 


Ind.—Chicago, etc., R. Co. v. 
lion, 80 N.E. 547, 39 Ind.App. 604. 
eg MRC nies v. Shackleford, 4 Dana 


Or.—Forest Products Co. v. Dant & 
Russell, 244 P.. 531, 117 Or. 637, 646 
Pet Cy.cq: 

Tex.—Rhodes __ v. 
App.) 245 S.W, 738. 


Wis.—Price v. Bank of Poynette, 
128 N.W. 895, 144 Wis. 190. 


[a] Intent held shown.—Fstes v. 
Edgar Zinc Co., 136 P. 910, 91 Kan. 
138; Houston, E. & W. T. Ry. Co. v- 
seaikereat (Tex.Civ.App.) 224 S.W. 


Gal- 


Livesay, (Civ. 


[b] Answers held not to show in- 
tent to adopt defendant’s theory of 
the case. Gillies v. Linscott, 157 P. 
423, 98 Kan. 78 [aff 160 P. 213, 99 Kan. 
PAUSE 

[c] Answers held to refer to pres- 
ent existing fact rather than future 
event. Crouch v. Missouri Pac. R. 
Co., 276 P. 81, 128 Kan. 26 [cert den 
Missouri Pac. R. Co. v. Crouch, 50 S. 
CENsi5 280 U.S. b6; 7c 4 laskud: woos 


[d] Construction by trial court 
held correct.—Tabak v. Milwaukee 
Hlectric Ry. & Light Co., 154 N.W. 


694, 161 Wis. 422. 


93. Milwaukee Trust Co. v. City of 
HAAN Ud 138 N.W. 707, 151 Wis. 
94. Jones v. City of Kingman, 168 


P. 1099, 101 Kan. 625. 


{a] Meaning held easily under- 
stood.—Gray v. Kaliski, (Tex.Civ. 
App.) 8 S.W.(2d) 203. 

95. First Nat. Bank v. Hardman, 
131 P; 602, 89 Kan. 212, 

96. Reese v. Reese, (Tex.Civ.App.) 
289 S.W. 1023. 

97. First Nat. Bank v. Rush, (Tex. 


Commn.App.) 246 S.W. 349 [mod (Civ. 
App.) 227 S.W. 378, and motion to re- 


tax costs gr 249 S.W. 183]; Texas In- 
demnity Ins. Co. v. Bridges, (Tex.Civ. 
App.) 52 S.W.(2d) 1075; Republic 
Production Co. v. Collins, (Tex.Civ. 


App.) 41 S.W.(2d) 100. 
98. Dallas Nat.” Bank y. Peaslee- 
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may employ a term in its common, rather than its 
technically correct, senses’. and the findings should 
be held to have the meaning that the average juror 


would understand them to have.! 


Matters included. While a finding of a certain 
matter includes all of the essential elements there- 
of,2 and a particular answer may be held equiva- 
or an implied,‘ finding of a certain mat- 
ter, an answer or finding will not be enlarged by con- 
struction beyond what is stated therein expressly or 


lent to,® 


by necessary impheation.® 


Hypothetical statement. A matter is not found as 
a substantive fact where it is stated in a special ver- 
dict merely as a hypothesis on which a conclusion 


of the jury is based.® 


Expression of doubt of the existence of a fact is 
not tantamount to a finding of the existence of the 


fact. 


“We don’t know” or other similar answer is equiv- 
alent to “no’® or to a finding that the party on 


Gaulbert Co., (Tex.Civ.App.). 35 S.W. 
(2a) 228. 

99. Jones v. City of Kingman, 168 
P. 1099, 191 Kan. 625. 


Log Willis = &) Conner) v.~ Turner, 
(Tex.Civ.App.) 25 S.W.(2d) 642. 


2. Oland v. Malson, 135 P. 1055, 39 
Okl. 456; Price v. D’Yarmett, (Tex. 
Civ. App.) 21. SW. C2a). C167 Moore v. 
Scott, (Tex.Civ.App.) 16 S.W.(2d) 
1100. 

$8. Edwards v. Willey, 
986, 218 Mass. 363. 

[a] Answer “none” to a question 
as to what amount, if any, for com- 
missions on profits of a certain com- 
pany is included in the verdict is 
equivalent to a finding that plaintiff 
is not entitled to any damages for 
profits arising from that source. HEd- 
wards v. Willey, 105 N.E. 986, 218 
Mass. 363. : 


4 Allen v. Hall, 
S.W.(2d) 661. 


5. Patry v. Chicago & W. I. R. Co., 
106 N.E. 848, 265 Ill. 310 [rev 185 Ill. 
App. 361]; McCowen, Probst, Men- 
augh Co. v. Short, 118 N.E. 53 cohen WAS) 
N.E. 216, 69 Ind.App. 466; Matthews 
v. New York Cent. & Hi RR, CoeeT20 
N.E. 185, 231 Mass. 10; Braender Tire 
& Rubber Co. v. R. K. Motor Co., 106 
SE Tos, 01381) NIC 230." 

[a] Rule applied.—(1) A_ finding 
that defendant did not cause the mat- 
ter complained of is not a finding that 
no injury occurred. Hargrove v. Fort 
Worth Elevator Co., (Tex.Commn. 
App.) 276 S.W. 426 [rev (Civ.App.) 
262 S:W. 868]. (2) An answer that 
two matters together were a proxi- 
mate cause is not an answer that each 
matter by itself was a proximate 
cause. Davis v. Pettitt, (Tex.Commn. 
App.) 258 S.W. 1046 [rev (Civ.App.) 
242 S.W. 783]. (38) A finding of lack 
of good faith in making a purchase 
does not negative title. Case v. Bey- 
er, 125 N.W. 947, 142 Wis. 496. (4) 
An answer to an issue relating to a 
conspiracy will not be regarded as a 
plain or sufficient answer to another 
issue relating to gross negligence 
amounting to fraud. Daniels v. 
Franklin, (Tex.Civ.App.) 233 S.W. 
380. 

6. Postal Telegraph Cable Co. v. 
Darkins, (Tex.Commn.App.) 44 S.W. 
(2d) 938 [rev (Civ.App.) 26 S.W.(2d) 
441]. 


105 N.E. 


(Tex.Civ.App.) 52 
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proof.® 


ing.° 


[§§ 974-976 


whom the burden of proof rests has failed in his 
In some jurisdictions, however, such an 
answer is considered as really amounting to noth- 


Construction against party. A special verdict will 
be construed most strongly against the party on 
whom rests the burden of proof, 1? and a special find- 
ing received without objection most strongly against 
the party in whose favor it is found.*? 


[§ 975] (2) Construction Together or As Whole. 


A special verdict, finding or answer is to be con- 


gether.** 


strued as a whole’* and where there are two or more | 
answers or findings, they are to be construed to- 
Also, all the special issues submitted to 


the jury for answers must be considered together as 


a whole.t® 


[§ 976] (3) In Connection with Other Matters. 


A special verdict, finding or answer must be con- 


es.t& 


7. Steele v. Sovereign Camp, W. O. 
Wise 22.28 16, ad homie o os 


8. Stratton v. Atchison, T. &‘S. F. 


VAL CO. OO UP Ena Soel miu On mECclINenO) (ots 
Sheerer v. Kanavel, 187 P. 658, 106 
Kan. 220. 


geen mereney, of answer see supra § 
JO. 

9. Martin v. City of Columbus, 143 
P. 421, 93 Kan. 79; Thayer v. Denver 
So Gal R Con dS oes bad 2iomN Vi bbe 
See Hinze v.’ City of Iola, 142 P. 947, 
92 -Kan. 779, 783, Ann.Cas.1916B 281 
(recognizing the rule as obtaining 
when the answer is to a question as 
to the existence of a fact, but stat- 
ing that “when the question is how 
long a certain condition existed, the 
answer ‘We don’t know’ necessarily 
means, not that such condition did not 
exist at all or for any certain time, 
but that the evidence fails to show 
the duration of such existence”). 


Construction against party having 
burden of proof generally see infra 
text and note 11. 


10. Cleveland, C., C. & St. L. Ry. 
Co. v. Hayes, 79 N.E. 448, 167 Ind. 454. 


[a] Answer is not equivalent to 
a finding of no evidence. Cleveland, 
CGS & St. L. R. Co. v. Hayes, 79 N.E 
448, 167 Ind. 454. 


11. Brunson v. Henry, 52 N.B. 407, 
152 Ind. 310; Louisville, ete., R. Co. 
v. Costello; 36-N.B. 299, 9 Ind.App. 
462; Forest Products Co. v. Dant & 
Russell, 244 P. 531, 117 Or. 637, 646 
[eit Cye]. 

[a] Rule applied.—(1) Jury’s an- 
swer ” to issue whether they 
found from preponderance of evidence 
that plaintiff's injuries, if any, were 
not caused by independent cause, is 
an affirmative finding that plaintiff 
has not fully met the burden of proof. 
Gulf States Utilities Co. v. Grubbs, 
(Tex.Civ.App.) 44 S.W.(2d) 1001. (2) 
Answer “no evidence” to an interroga- 
tory is a finding against the party 
having burden as to such issue. City 
of New Albany v. Slattery, (Ind.App.) 
1247 NOB 755. 


12. Kansas Pac. R. Co. v. Pointer, 
14 Kan. 837; Forest Products Co. v. 
Dant & Russell, 244 P. 531, 117. Or. 
637, 646 [cit Cyc]; State v. Hanna, 
HOI PS SSM LOST Siavietsie 20. 

13. Fujise v. Los Angeles Ry. Co., 
107 Py 31%. 12 CalkApp. 207; 13. W. & 
R. L. MeMillan vy. Rodgers, 124 S.E. 
854, 32 Ga.App. 647; Voris v. Star 


é 


strued in the light of the surrounding circumstane- 
It is to be construed in the light of, and in 


City Bldg., ete., Assoc., 50 N.H. 779, 
20 Ind.App. 630; Abraham v. Mack, 
RS Meee TUE 20S, ed aS OL Ob aes 


14. Cal.—Morgan v. Nesbitt, 113 P. 
125, 14 Cal.App. 747. 

Ind.—Strecker v. Conn, 90 Ind. 469; 

Kan.—Greiner v. Greiner, 283 P- 
651, 129 Kan. 435; Nelson v. City of 
Ottawa, 264 P. 1049, 125 Kan. 482; 
Kirkland vy. Atchison, T. & S. F. Ry. 
Co, 179 P3862, 104, Kan. 38 3c5 Coliesve 
Atchison; nds, Sa bY Ryn. CO. looms 
949, 97 Kan. “4613” Kansas= Cityieve 
Slangstrom, 36 P. 706, 53 Kan. 431. 
oes v. Crummin, 1 Mart.N.S8. 


—Coxe v. Singleton, 51 S.E. 
361. 


N.C. 
1019, 139 N.C.- 


Tex.—Atlas Torpedo Co. v. U. S. 
Torpedo Co., (Civ.App.) 15 S.W.(2qd) 
L505 Sites ours) Sr. By ik Whoo ya onawve 
Allen, (Civ.App.) 262 S.W. 1066 [rev 
on other grounds (Commn.App.) 278 
S.W. 186]. 


Wash.—Bell v. Washington Cedar- 
Shingle Co., 35 P. 405, 8 Wash. 27. 


Wis.—Trester & Trester v. Kahn, 
205 N.W. 826, 189 Wis. 60. 


Harmonizing special findings with 
each other see supra § 964. 


15. Republic Production Co. v. Col- 
lins, (Tex.Civ.App.) 41 S.W.(2d) 100; 
Graham vere Co. v. Garrett, (Tex. 
Civ.App.) 83 S.W.(2d) 522; Groliman 
ele ose (Tex.Civ. App.) 2379S: 


[a] Issues construed together 
held not general charge.—Texas Em- 
ployers’ Ins. Ass’n v. Heuer, (Tex. 
Civ.App.) 10 S.W.(2d) 756. 


[b] Issue held not leading and 
suggestive in view of form of an- 
other issue.—Stedman Fruit Co. v. 
ue (Tex.Civ.App.) 28 S.W.(2d) 


[c] Error in one interrogatory 
held cured by other interrogatories.— 
Knights and Ladies of Security v. 
BAe (Tex.Civ. App.) 229, Sows 


[d] Error in issue held not cor- 
rected by another issue.—Gordon vy. 
es (Tex.Civ.App.) 54 S.W.(2d) 


Consideration together of issues 
and answers thereto see infra § 976. 


16. Pickrell v. Imperial Petroleum 
Co., (Lex.GiveApps)s 23a (Sowee 412) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 976-977] 


connection with, the pleadings,’ instructions,'® the 
issue or question submitted,!® and, except in some 
jurisdictions,?° the evidence.?!_ Where the finding or 
verdict is ambiguous, the court may examine the 
record to ascertain. the intention of the jury.?? 


[§ 977] b. Conclusiveness and Effect.*" 
cial finding by the jury is binding on, and may not 
be ignored or disregarded by the court,** provided 


17. Landrum vy. Rivers, 
Binh Lao Gate atatw Sle WV 6 Oc Ey Ma, C= 
Millan v. Rodgers, 124 S.E. 354, 32 


Ga.App. 647; Illinois Surety Co, v. 
Frankfort Heating Co., 97 N.E. 158, 
178 Ind. 208; Donnell v. City of 
Greensboro, 80 S.E. 377, 164 N.C. 330; 
Adamson Lumber Co. v. J. HE. King 
Lumber Co., (Tex.Civ.App.) 227 S.W. 
702; Thornton v. Daniel, (Tex.Civ. 
App.) 199 S.W. 831; Gibson v. Dick- 
son, (Tex.Civ.App.) 178 S.W. 44. 


fa] “As alleged.”—(1) A finding 
that plaintiff was injured as alleged 
must be treated as an affirmative re- 
sponse to an issue. McAdoo v. Rich- 
mond ete. RiCos 1118S. 3460105. N.C. 
140. (2) However, where the com- 
plaint alleged that about fifty acres 
of plaintiff's land was burned over, 
a finding on an issue as to the negli- 
gent burning that the property was 
burned by the negligence of defend- 
ant as alleged in the complaint does 
not establish the acreage burned over. 
Mcrae v. Maxton, A. & S. R. Co., 104 
S.E. 457, 180 N.C... 223. (3) Also, 
where plaintiff in an action for 
wrongful discharge alleged he was to 
receive sixteen dollars a week, but 
there was evidence that he was to be 
paid only fifteen dollars, his wife re- 
ceiving one dollar, and the court in- 
structed the jury that plaintiff, if al- 
lowed damages, should be allowed 
wages only at the rate of fifteen dol- 
lars a week, a finding that he was em- 
ployed “as alleged in the complaint” 
did not show he was so employed so 
as to make it error to limit recovery 
to fifteen dollars a week. Croom v. 
Goldsboro Lumber Co., 108 S.E. 735, 
182 N.C. 217. 


{[b] Admission of fact in pleading 
will prevail over a special finding of 
the jury to the contrary. Berry v. 
Brunson, 143 S.E. 761, 166 Ga. 523; 
Cincinnati v. Johnson, 81 N.E. 1182, 
76 OhioSt. 567. 


18. Croom v. Goldsboro Lumber 
©o.,'108 S.E. 735, 182 N.C. 217;. Bal- 
cum vy. Johnson, 98 S.E. 532, 177 N.C. 
213; Weldon v. Seaboard Air Line 
Ry, 99 S73 05,, 177 IN.C.1797) Jones 
v. Norfolk Southern R. Co., 97 S.E. 
48, 176 N.C. 260; Fourth Nat. Bank of 
Fayetteville v. Wilson, 84 S.E. 866, 
PGOSINGC., 5ST - Donnelley. “City of 
Greensboro, 80 S.E. 377, 164 N.C. 330; 
Whitson v. Nickols, (Tex.Commn. 
App.) 12 S.W.(2d) 556 [aff (Civ.App.) 
299 S.W. 911]; Murray v. Paine Lum- 
ber Co., 144 N.W. 982, 155 Wis. 409; 


British, etc., R. Co. v. Dunphy, 59 
Can.S8.C. 263. But see Kansas City 
Life’ Ins. Co. v. Jinkens, (Tex.Civ. 


App.) 202 S.W. 772 (in determining 
the jury’s findings on issues, their an- 
swer'to one, although in disregard of 
an instruction that it be answered 
only if another be answered in the 
affirmative, must be considered where 
it has been accepted and filed). 


[a] Answer held not to show mis- 
understanding of instructions.— 
Chandler v. Prince, 109 N.H. 374, 221 
Mass. 495. 

19. First Nat. Bank v. Rush, (Tex. 
Commn.App.) 246 S.W. 349 [mod (Civ. 
App.) 227 S.W. 378, and motion to re- 
tax costs gr 249 S.W. 183]; Cook v. 
Chapman, (Tex.Civ.App.) 45 S.W.(2d) 
797; Van Deventer v. Gulf Production 
Co., (Tex.Civ.App.) 41 S.W.(2d) 1029; 
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e 


A. spe- 


98 S.E.! Dallas Nat. Bank v, Peaslee-Gaulbert 


Co., (Tex.Civ.App.) 35 S,W.(2d) 221; 
Willis & Conner v. Turner, (Tex.Civ. 
App.) 25 S.W.(2d) 642; Saunders v. 
Guinn, (Tex.Civ.App.) 1 S.W.(2d) 363; 
Rogers v. Ilseng, (Tex.Civ.App.) 255 
S.W. 787; Osage Oil & Refining Wo. v. 
Lee Farm Oil Co., (Tex.Civ.App.) 230 
S.W. 518; Texas Co. v. Alamo Cement 
Co., (Tex.Civ.App.) 168 S.W. 62; Sov- 
ereign Camp Woodmen of the World 
v. Wagnon, (Tex.Civ.App.) 164 S.W. 
1082; Hatchett v. Hatchett, 67 S.W. 
163, 28 Tex.Civ.App. 33. 


. [a] Verdict will be presumed to be 
as broad as issues of fact on which 


the jury was required to find. Reed 
v. Gentry, 7 Or. 497 
[b] Issue construed to: (1) As- 


sume rather than submit certain mat-, 


Schaeffer v. Speckels, (Tex.Civ. 
App.) 42 S.W.(2d) 153. (2) Refer to 
a breach of contract, rather than 
fraud and the violation of a fiduciary 
relationship. Laybourn v. Bray & 
Shiffiet, (Tex.Civ.App.) 214 S.W. 630. 

20. United States Cement Co. v. 
Whitted, 90 N.E. 481, 46 Ind.App. 105. 

21. Phillips v. Chase, 89 N.E. 1049, 
203 Mass. 556, 30 L.R.A.N.S. 159, 17 
Ann.Cas. 544; Balcum v. Johnson, 98 


ter. 


S.H. 532; 17 To N.C... 2135 ) Weldon _v- 
Seaboard Air Line Ry., 98 S.E. 375, 
177" N.C. 179 Jones’ " v. “Norfolk 


Southern R..Co., 97 S.E. 48, 176 N.C. 
260; Donnell vy. City of Greensboro, 
80 S.B 377,.164 N.C. 3303" “Root & 
Fehl v. Murray Tool Co., (Tex.Commn, 
App.) 26 S.W.(2d) 189 [rev (Civ.App.) 
16 S.W.(2d) 316]; Postal Savings & 
Loan Ass’n vy. Powell, (Tex.Civ.App.) 
47 S.W.(2d) 343; Brown v. Weir, 
(Tex.Civ.App.) 293 S.W. 916; 
ner v. Stolle, (Tex.Civ.App.) 238 S.W. 
252; Adamson Lumber Co. v. J. E. 
King Lumber Co., (Tex.Civ.App.) 227 
S.W. 702; Bass v. Wallace, (Tex.Civ. 
App.) 199 S.W. 506; Gibson v. Dick- 


son, (Tex.Civ.App.) 178 S.W. 44; 
Hubbs_ v. Marshall,’ (Tex.Civ.App.) 
175 S.W. 716; Sovereign Camp Wood- 


men of the World v. Wagnon, (Tex. 
Civ.App.) 164 S.W. 1082; Sudden & 
Christenson v. Morse, 104 P. 645, 55 
Wash. 372; Diplock vy. Canadian 
Northern R. Co., 9 Sask.L. 31, 38. 


“The findings of the jury must be 
read in the light of the evidence.” 
Diplock v. Canadian Northern R. Co., 
supra. 

22. Vincent v. Bell, (Tex.Civ.App.) 
22 S.W.(2d) 753; Gibson v. Dickson, 
(Tex.Civ.App.) 178 S.W. 44. 


23. Amendment or correction see 
supra § 971. 


24. Nienow v. Village of Maple- 
ton, ©3774 SINOW. oT 4’ eiMiinn -16 0'; 
Pennsylvania Co. v. Wasson, 3 Ohio 
App. 458, 21 OhioCir.Ct.N.S, 481; Dr. 
Pepper Bottling Co. v. Rainboldt, 
(Tex.Civ.App.) 40 S.W.(2d) 827; Mis- 
souri-Kansas-Texas R. Co. v. Cheek, 
(Tex.Civ.App.) 18 S.W.(2d) 804. 

[a] Answers not inconsistent with 
general verdict (1) must stand. Mar- 
shall v. American Alliance Ins. Co., 
274 PB. 248, 127 Kan. 564. (2) Incon- 
sistent answers see supra § 965. 


25. Cal.—De Gottardi v. Donati, 99 
P. 492, 155 Cal. 109, 

Mich.—Quayle v. Billings, 222 N.W. 
91, 244 Mich. 649. 
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it is relevant and material to the issues,?> is war- 
ranted by the evidence,?® does not contain an un- 
warranted conclusion of law?* and has not been set 
aside on proper grounds.?® 
diet which controls ;?° a special verdict not received 
by the court and forming no part of the record is 
not evidence of any fact found by it,?° and cannot be 
used by the court for any purpose.*? 


It is the recorded ver- 


Where only 


Neb.—Hawe v. Higgins, 131 N.W. 
937, 89 Neb. 575. 

Nev.—Ford v. Brown, 200 P. 522, 45 
Nev. 202. 

Tex.—Postal Telegraph Cable Co. 
v. Darkins, 26 S.W.(2d) 441 [rev on 
other grounds (Commn.App.) 44 S.W. 
(2d) 933]; Missouri-Kansas-Texas R. 
Co. of Texas vy. Cheek, (Civ.App.) 18 
S.W.(2da) 804; R. B. George Machin- 
ery Co. v. Spearman, (Civ.App.) 273 
S.W. 640; Swearingen v. Swearingen, 
(Civ.App.) (193. S.W. 4422 Wssex vt 
Mitchell, (Civ.App.) 183 S.W. 399. 


[a] Finding having no bearing on 
action is properly disregarded. 
Thomson & Kelly Co. v. U. S. Mer- 
chants’ & Shippers’ Ins. Co., 160 N.E. 
668, 263 Mass. 181, 57 A.L.R. 944. 


{[b] Where issue is eliminated a 
finding thereon becomes immaterial. 
Hill v. Hoeldtke, 142 S.W. 871, 104 
Tex. 594, 40 L.R.A.N.S. 672 [aff 128 
S.W. 642, 61 Tex.Civ.App. 148]; Dal- 
ton Adding Machine Sales Co. v. 
Wicks & Co., (Tpx.Civ.App.) 283 S.W. 
642; International & G. N. Ry. Co. v. 
Bertha, (Tex.Civ.App.) 179 S.W..1087. 


Disregarding immaterial findings 
as surplusage see supra § 969. 


26. Louisville, ete, ~ RR. Com 
Brice, 1 S.W. 488, 84 Ky. 298, 8 Ky.L. 
271; Sugg v. Johnson, (Tex.Civ.App.) 
284 S.W. 705; Mansfield v. Rigsby, 
(Tex.Civ.App.) 273 S.W. 290; Prasch 
v. Prasch, 228 N.W. 745, 200 Wis. 353. 

27. Butler v. Hopper, 4 F.Cas. No. 
2,241, 1 Wash.C.C. 499; Dull v. Cleve- 
lands rete) TRE.Co:2 S2iNG OL a wer 
Ind.App. 571; Farrar Lumber Co. v. 
McDonald, (Tex.Civ.App.) 32 S.W.(2d) 


940; Skoog v. Columbia Canal Co., 
114 P. 1034, 63 Wash. 115. 

[a] It is function of court to draw 
legal conclusions from the _ facts 


found by the jury. Butler v. Hopper, 
AVES CAS) INO. 82) 24 1) Wash.cl@, ager 


Watts v. Continental Casualty Co., 
(Tex.Civ.App.) 10 S.W.(2d) 1028 
[rev on other grounds (Commn. 


App.) 18 S.W.(2d) 591]; City of Na- 
cogdoches v. Wise, (Tex.Civ.App.) 300 


S.W. 949; Missouri, K. & T. R. Co. of 
Texas v. Mason, (Tex.Civ.App.) 299 
S.W. 336. 


[b] Warranted conclusion. — (1) 
Where all the facts are not found and 
a conclusion is drawn which might 
have been warranted by the facts not 
found, the court will not reject the 
conclusion. Butler v. Hopper, 4 F. 
Cas. No. 2,241, 1 Wash.C.Cc. 499; Cin- 
cinnati’s Lessees v. Hamilton County 
Com’rs,-\7 Ohio 188; pt 172) Also: 
where facts are found warranting ei- 
ther of two conclusions, the court 
will adopt the conclusions arrived at 
by the jury. Illinois Cent. R. Co. 
v. Cheek, 53 N.E. 641, 152 Ind. 663. 


[c] Answers held not to state con. 
clusions of law.—Burzio v. Joplin & 


PaiRy., Co; Lil Pi Sols e02 micas 
562, LAR.A.1918C 997. 

28. See supra § 971. 

29. Dahlgren v. Israel, 204 Ill.App. 
340. 

380. U. S. v. Addison, 6 Wall. (CU. 
8S.) 291, 18 L.Hd. 919. 

31. Jacobs v. Street, 110 A. 843 
95 Conn. 248. 
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part of the issues have been submitted to the jury 
and the remainder are to be determined by the 
court, a special verdict does not necessarily dispose 


of the case.?? 
On parties. 


ties, as to the facts found.?* 


On jury. Jurors will not be allowed to impeach 


their special verdict or findings.** 


As general or special verdict. 


dict.2§ 


32. Carlson v. Kroeger, 186 N.W. 


AO0Ss) Ll im, 843% 

33. Four Brotherhood Oil Co. v. 
Kelley, (Tex.Civ.App.) 235 S.W. 604; 
Essex v. Mitchell, (Tex.Civ.App.) 183 
SOG BSE 

[a] Where both sides move for 
verdict on the jury’s findings, such 
findings, in so far as material, be- 
came binding and conclusive on the 
parties. American Surety Co. v. 
Whitehead, (Tex.Ccommn.App.) 45 S. 
W.(2d) 958 [aff in part and rev in part 
(Civ.App.) 29 S.W.(2d) 507]. 

34. Stevens v. Rose, 37 N.W. 205, 
69 Mich. 259; Walker v. Sawyer, 13 
N.H. 191; St. Paul Second Nat. Bank 
v. Larson, 50 N.W. 499, 80 Wis. 469. 


85. Patton v. Caldwell, 1 Dall. 
(Pa.) 419, 1 L.Ed. 204. 

36. Ideal Electric Co. vy. Penn Mut. 
iitewEns. Co.) 189) Li Apps s3ue™ Kouch= 
ler vy. Stafford, 185 I1l.App. 199; Wier- 
sena v. Lockwood & Strickland Co., 


182 Ill.App. 11; Stanley v. Martin 
Wagon Co., (Tex.Civ.App.) 39 S.W. 
(2d) 127. 


387. McCabe Lumber Co. v. Beau- 
fort County Lumber Co., 121 8.E. 755, 
187 NG. 47s SDiwichelliesyv., line; 
(Tex.Civ. App.) 272 S.W. 283; Jenkins 
v. Moore, (Tex.Civ.App.) 230 S.W. 886. 
. 88. Farmers’ Savings Bank of 
Arispe v. Arispe Mercantile Co., 
(lowa) 127 N.W. 1984. 

Sourav uve Chichi ow Oreo Ss 

[a] Finding for plaintiff for dam- 
ages, appended to answers to ques- 
tions for a special verdict, does not 
constitute a general verdict for plain- 
tiff. “Kelley vy. Chicago, ‘etc; R. Co., 
SENAWi. SL6, 53) Wis. 974: 

[b] Form of verdict held to make 
it special verdict.—Jones v. Dyer, 123 
S.W. 757, 92 Ark. 460. 


40. Kelley v. Bell, 
Ind. 590. 

41. Farmers’ Savings Bank 
Arispe v. Arispe Mercantile 
(lowa) 127 N.W. 1084. 


42. Objections made first time on 
appeal see Appeal and Hrror §§ 765, 
817, 824, 899. 


43. Wichita Valley Ry. Co. v. An- 
derson, (Tex.Civ.App.) 48 S.W.(2d) 
361; Stanley v. Martin Wagon Co., 
(Tex.Civ.App.) Bie) S.W. (2d) A Ge 
Robert Oil Corporation v. Garrett, 
(Tex.Civ.App.) 22 S.W.(2d) 508 [aft 
(Commn.App.) 37 S.W.(2d) 135); 
Southwest Nat. Bank of Dallas v. Hill, 
(Tex.Civ.App.) 297 S.W. 1096; West- 


88 N.B. 58, 172 


of 
Co.; 


A special finding or answer which has 
not been set aside is conclusive, as between the par- 
It is binding on a par- 
ty, at whose instance or with whose consent, the 
question was submitted to the jury,®?* as well as 
a party who has agreed to be bound,*® and the 
party against whom the finding was made, where he 
has not taken proper steps to have it set aside.*° 


Findings of fact 
in answer to special interrogatories which deter- 
mine and cover all the material ultimate facts may 
together constitute and be treated as a special ver- 
The court cannot treat, as a general ver- 
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ry 


special, 


jury ;*° 


[§§ 977-978 


dict, a verdict that shows that the jury did not in- 
tend it as such;®° 
only a general verdict, a verdict, although in form 
will be regarded as a general verdict.*? 
Separate general findings on separate causes of ac- 
tion are general verdicts. = 

[§ 978] 19. Objections and Waiver Thereof.*? 
Objections to issues, questions or interrogatories 
submitted to the jury for answers or findings are 
waived or not available unless made*? in a proper 
manner** at a seasonable time.*® 
the objections must be made at least before the 
questions or interrogatories are answered by the 
and it is frequently held that they must 


but where the law authorizes 


To be available, 


be made at or before the submission of the issues, 


ern Union Telegraph Co. v. Brown, 

(Tex.Civ.App.) 285 S.W. 866; Mans- 

field v. Rigsby, (Tex.Civ.App.) 273 S. 

W. 290; Texarkana & F. S. Ry. Co. v. 

Brass, (Tex.Civ.App.) 245 S.W.. 457 

[aff (Commn.App.) 260 S.W. 828]. 
44. See cases infra this note. 


[a] Objections and exceptions 
held sufficient.—Stedman Fruit Co. yv. 
Smith, (Tex.Civ.App.) 45 S.W.(2d) 
804; El Paso Electric Co. v. Portillo, 
(Tex.Civ. App.) Si Se Wi. C2) = 2H Sic 
Cult Cis sek ye (Cony. welines Chex, 
Civ.App.) 4 S.W.(2d) 641; Rosser v. 
ColemeiCNexcC iva pps) 5 2cbe suv 5.WOs 

[b] Objections held insufficient.— 
(1) Generally. Cooper v. New York, 
GUWGx, 18 (Cod) WEIN as ISS MEO NENG, 32% 
Kuntz v. Spence, (Tex.Civ.App.) 48 
S.W.(2d) 418. (2) A request that a 
verdict be directed is not an objection 
to the taking of a special verdict. 
Brumer vy. Brumer, 228 N.Y.S. 63, 223 
App.Div. 186. Compare Steele v. Bel- 
fast  CoRpOrauOonyun leo sO. to cei leat, 
(where, at the close of plaintiff’s case, 
counsel for defendant asks for a di- 
rection which is refused, he has no 
responsibility for the form or suffi- 
ciency of the questions submitted to 
the jury, and is in no way estopped 
from questioning or criticising them 
in any subsequent proceedings). (3) 
An objection that evidence was in- 
sufficient to support a special issue 
submitted in the main charge is not 
a complaint that said special issue 
ought not to have been submitted to 
the jury. Electric Express & Bag- 
gage Co. vy. Ablon, 218 S.W. 1030, 110 
Tex. 235 [aff (Civ. ‘App.) 206 S.W. qT), 
(4) A general objection to the sub- 
mission. of certain questions does not 
raise the objection that the discretion 
of the jury to render a general or 
special verdict has been interfered 
with. Jones v. Brooklyn L. Ins. Co., 
61 N.Y. 79. (5) Objections and ex- 
ceptions held too general. Indemnity 
Ins. Co. of North America v. Sterling, 
(Tex.Civ.App.) 51 S.W.(2d) 788; In- 
demnity Ins. Co. of North America v. 
Bailey, (Tex.Civ.App.) 50 S.W.(2d) 
484; Morris v. McSpadden, (Tex.Civ. 
App) Lo WSs Wisebiode 

45. Miller v. City of Abilene, (Tex. 
Civ.App.) 42 S.W.(2d) 842; Koontz 
v. Colglazier & Hoff, (Tex.Civ.App.) 
5 S.W.(2d) 618; Goldman v. Engel, 
(Tex.Civ.App.) 250 S.W. 303. 

46. Kreedman v. New York, etc., 
Ri Cov kil ACw SOURS la Conn.. G0dae de> 
IN oo Chis, “AGE! JUNG Sin@ies, Gwe 18%, 
Co. ve. Stupak, 233) IN. 2246, 123" Ind. 
210; Brooker v. Weber, 41 Ind. 426; 


questions or interrogatories to the jury.*? 
objections to the jury’s answers or failure to answer 
are waived when not made*® before the jury are 
discharged*® or, according to some authorities, on 


Also, 


Aiken v. Bruen, 21 Ind. 137; Dupont 
v. Starring, 4 N.W. 190, 42 Mich. 492; 
Richardson v. Weare, 62 N.H. 80. 


[a] _ Objection that question sub- 
mitted is not only one in case.— 
Schultz’ ~. Chicago, etc., R. Co:;, 4.N. 
W. 399, 48 Wis. 375. 


[b] Objection after verdict and 
before judgment is too late. Ludvig- 
son v. Superior Shipbuilding Co., £32 
N.W. 621, 147 Wis. 34. 


[ce] Objection after judgement is 
too late. Van Deventer v. Gulf Pro- 
duction Co., (Tex.Civ.App.) 41 S.W. 
(2d) 1029. 

47. Cal.—Spear v. United Rail- 
roads of San Francisco, 117 P. 956, 16 
Cal.App. 637. 

Ga.—) 

134, 142 Ga. 554. 

Ind.—Lett v. Eastern Moline Plow 
Co., 91 N.E. 978, 46 Ind.App. 56. 

N.C.—McKenzie v. McKenzie, 69 S. 
Wee Lose N.C.242. 


Central Torpedo Co., Gores 427 


Okl. 273. 


Or.—Archambeau vy. Edmunson, 171 
P2386, 8% Or. 476; 


Tex.—Shaw, v. Shaw, (Civ.App.) 28 
S.W.(2d) 173; Southern Casualty Co. 
v. Welch Motor Co., (Civ.App.) 291 
S.W.. 202) iGulf Cy & 1S. abo ys Couns 
Harrell, (Civ.App.) 270 S.W. 187. 


48. McFadden v. Owens, 49 N.E. 
1058, 150 Ind. 2183; Williams v. Dan- 
lel,’ (Tex.Civ. App.) 380° SoweC2d yr Wie 

49. Cal.—Algier v. The Maria, 14 
Calvert 

Conn.—Freedman_ vy. 
SUC) wou, 
15 Ann.Cas. 464. 

Idaho.—Pedersen v. Moore, 184 PL 
475, 82 Idaho 420, 424 [cit Cyc]. 

Ind.—Deatty v. Shirley, 838 Ind. 218. 

lowa.—Alitz v. Minneapolis & St. L. 


260 P. 


New York, 
RAs A 901, 81 Conn. 601, 


R.Co., 198 N.W. 423, 196 Iowa 437; 
Timins vi “Chicago; ete), Ra (Coes 
N.W. 379, 72 Iowa 94. © 


Mo.—Evans, ete., Fire Brick Co. v. 
St. Louis, ete., R. Co., 21 Mo.App. 648. 

N.Y.—Jones v. Brooklyn L. Ins. Co., 
Ole ENG Vero. 

Okl.—Stanard v. 
796, 23 OkKl. 13. 

W.Va.—Griffith v. American Coal 
Co. of Allegheny County, 88 S.H. 595 
78 W.Va. 34. 


[a] Objection to failure to sign 


Sampson, 99 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the rendition of the verdict.5° Failure to make a 
motion to have the jury sent back for answers or 
better answers may operate as a waiver.®! The 
absence of a general verdict is waived when not ob- 
jected to at the time the trial court announces that 
only special issues will be submitted®* or at the 
time the special findings are returned.°* However, 
where there is no general verdict, a special verdict 
may be attacked at any time for failure to pass on 
all material and controverted questions.®4 


Matters other than failure to object. A party 
may preclude himself from objecting to a special 
verdict, finding or answer by requesting,®® or con- 
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senting to,°® it, or moving for judgment thereon.®? 
However, the fact that a party requests submission 
of a special question does not deprive him of the 
privilege thereafter of urging a particular construc- 
tion or significance thereof ;°* the consent of a par- 
ty that the jury may return an affirmative answer 
to one of the questions submitted is not an ac- 
quiescence in the sufficiency of the special verdict ;°° 
and failure of a party to tender a proper charge 
is not a waiver of the right to object to the manner 
in which an issue is submitted.®° 

[§ 979] 20. Filing. Interrogatories and answers 
thereto should be filed as a part of the verdict.*4 


XI. TRIAL BY COURT*®2 


[§ 980] A. Hearing and Determination of Cause 
—1l. In General. Trial of a law case to the court 
without the intervention of a jury, it has been said, 
is tantamount to the trial of a chancery case.** 
When a ¢ase is tried without a jury, the judge oc- 
cupies a dual position; he is the magistrate required 
to lay down correctly the guiding principle of law, 
and he is also the tribunal compelled to determine 
what the facts are.°* Where a trial is held to the 
court, the court occupies the same relation to the 
facts in the case that a jury would have if the case 
had been tried by a jury,®® and his powers as 
judge remain the same as before, namely, to make 
rulings on questions of law,®* and to exercise his 
discretion in allowing, disallowing, or limiting 
costs.°* But he has no other or additional powers 
in such ease, except such as belong to the judge and 


answers.—Flagg v. Russell, 166 N.E. 52. 
O20 87 ound App. ~V10;'7eerry,. sete., 


Stone Co. v. Smith, 85 N.E. 784, 42 [a 


, H. W. Smith, Ine., v. Swenson, 
286 P. 1050, 105 Cal.App. 60 
For example, 


the jury, in an ordinary ecase.°® When an indispu- 
table fact appears upon a hearing’ in any ease that 
makes necessary or proper the making of a certain 
order or the imposing of a certain condition, the 
court has the discretion to make the order or con- 
dition at once without waiting for counsel to con- 
clude.®® And it may, during the trial, correct er- 
roneous rulings to which objection has been made 
where no rule of procedure is thereby violated.’° 
So it may, in the exercise of its diseretion, set aside 
the submission of a case for judgment in order to 
permit the placing of an answer on file.7} 


Trial without issue. In actions tried by the court 
without a jury, a trial without an issue is erroneous 
and determines nothing,’? and the judgment binds 
neither party.7% 


Review of actions tried by court see 
Appeal and Error §§ 2452-2551. 


defendants by | Trial by justice of peace without ju- 


Ind.App. 413. 


50. Grove v. Baker, 
174 N.C. 745. 


51. Cal.—Algier v. The Maria, 14 
Cal. 167. ; 

Dak.—MecCormack vy. Phillips, 34 
N.W. 39, 4 Dak. 506. 

Ga.—Livingston v. Taylor, 63 S.E. 
694, 132 Ga. 1. 

Ill.—Elgin, etce., R. Co. v.- Ray- 
mond, 35 N-H. 729, 148 Ill. 241; In- 
galls v. Allen, 33 N.E. 203, 144 Ill. 535 
[aff 43 Ill. App. 624]; Torpedo Top Co. 
Vee oval ine. Cone 62) Lil App. S338; 
Chicago & N. W. R. Co. v. Johnson, 
27 Tll-App. 351. 

Ind.—Cook v. McNaughton, 24 N. 
E. 361, 128 Ind. 410. 28 N.E. 74; Jones 
v. Angell, 95 Ind. 376; Queen Coal & 
Mining Co. v. Epple, 113 N.E. 19, 64 
Ind.App. 235. f 

Iowa.—Mack v. Leedle, 42 N.W. 636, 
78 Iowa 164; Timins v. Chicago, etc., 
R. Co., 383 N.W. 379, 72 Iowa 94. 

Minn.—Varco v. Chicago. ete, R. 
Co., 13 N.W. 921, 30 Minn. 18; Manny 
v. Griswold, 21 Minn. 506. 

Mo.—Herring v. Corder, 49 Mo.App. 
378. 

N.Y.—Moss v. Priest, 24 N.Y.Super. 
632, 19 Abb.Pr. 314. 

Ohio.—Preferred Masonic Mutual 
Acc. Assoc. v. Harrington, 10 Ohio Cir. 
Ct.N.S. 134, 30 Ohio Cir.Ct. 612; Mill- 
er v. Southworth, 10 Ohio Cir.Ct. 572, 
5 Ohio Cir.Dec. 101; Caldwell _v. 
Brown, 9 Ohio Cir.Ct. 691, 6 Ohio Cir. 
Dec. 694. 

W.Va.—Carrico v. West Virginia 
Gent., ete, RCo. 19) <S:B) 571,139 
W.Va. 86, 24 L.R.A. 50. 


94 S.E. 528, 


acquiescing in action of court in sub- 
mitting one question to the jury and 
reserving all other issues for the 
court waived the error, if any, in not 
submitting a general verdict. Falk 
v. Ross, 191 N.W. 247, 154 Minn. 75. 


53. National Horse Importing Co. 
v. Novak, 64 N.W. 616, 95 Iowa 596. 


54 Crich v. Williamsburg City F. 
Ins. Co., 48 N.W. 198, 45 Minn, 441; 
Dubs v.. Northern Pac. Ry. Co., 195 
IND Wire loge 00.0! eNaDs 16a; sesame av. 
Scranton Ry. Co., 102 A. 274, 258 Pa. 
589; Sherman v. Menomonee River 
Lumber Co., 45 N.W. 1079, 77 Wis. 14. 

55. Gale v. State Ins. -Co., 33 Mo. 
App. 664; Bloomfield y. Pinn, 121 N. 
W. 716, 84 Neb. 472; Hazleton v. Holt, 
(Tex.Civ.App.) 285 S.W. 11045. 

56. Kenton Ins. Co. v. Adkins, 12 
Ky.L. 291: Dubs v. Northern Pac. Ry. 
Co., 195 °N.W. 157.50 NwDs 163: 


57. Kessler v. Citizens’ St. R. Co., 
50 N.E. 891, 20 Ind.App. 427; Seybold 
Mw.) Terre, Haute, etc.,' R. -Co., 46, INV ED 


1054, 18 Ind.App. 367. 
58. Dyer v. Keith, 14 P.(2d) 644, 
136 Kan. 216. 
59. Standard Sewing Mach. Co. v. 
Royal InsuCo., bl A. 8547 200ePa, (6.45. 
60. El Paso Electric Co. v. Portil- 
lo, (Tex.Civ.App.) 37 S.W.(2d) 219. 
61. Longstean v. Owen McCaf- 
frey’s Sons, 111 A. 788, 95 Conn. 486; 
Bernier v. Woodstock Agr]. Society, 
92 A. 160, 88 Conn. 538. 
62. Cross references: 
In actions for divorce see Divorce §§ 
381-383. 
On appeal from justice of peace see 
Justices of the Peace § 840. 


ry see Justices of the Peace § 276. 

Voluntary dismissal after submission 
of cause to court see Dismissal and 
Nonsuit § 22. 


Wass of jury trial see Juries §§ 104— 


63. Euclid Arcade Bidg. Co. v. H. 
ie Stahl Co., 121 N.E. 820, 99 Ohio St. 


64. John Hetherington & Sons v. 


William Firth Co., 95 N.EB. 961, 210 
Mass. 8. 


65. East Tennessee, ete., R. Co. v. 
Adams, 14 Ky.L. 862; Fowler v. 
Towle, 49 N.H. 507; Vail v. Goodman, 
(N.J.Sup.) 538 A. 692; Griffie v. Mc- 
Coy, 8 W.Va. 201. 


66. Fowler v. Towle, 49 N.H. 507. 

fa] Facts not disputed.—Where 
the circumstances as to alleged ex- 
tension of time of payment of note 
were not in dispute, the trial judge 
properly ruled on the conclusion of 
fact which followed therefrom. Fed- 
eral.,'Trust iCo; v. Central (Trust iGo. 
138 N.E. 562, 244 Mass. 204. 


67. Fowler v. Towle, 49 N.H. 507. 
68. Fowler v. Towle, supra. 
69. Boyce Vv. Goldfield Third 


Chanes Mining Co., 133 PB. 397, 36 Ney. 
oo. 

70. Succession of Suarez, 59 So. 
SHG Lo Naan, (5.00% 

71. Kice vy. Dugan, 137 S.W. 240, 
143 Ky. 676. 

72. Carson v. Warlywine, 10 Ina. 
423; Dart v. Lowe, 5 Ind. 131; Wil- 
bridge v. Case, 2 Ind. 36. 


73. Wilbridge v. Case, supra. 


*By WILLIAM A. MARTIN (§§ 980-1066). 
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Submission before setting case for trial. Sub- 
mission of a suit to annul a marriage on the ground 
that defendant had fraudulently represented that 
she had been divorced from a former husband is 
not premature, where the wife admitted that she 
had not been divorced from a previous husband, al- 
though the case had not been set for trial.*+ 


Changing theory of case. After a case has been 
tried and submitted on one theory, the court will 
not permit resubmission on an entirely different 
theory against the other party’s objection.‘° 


Inviting other judge to sit in case. It is error 
for the court to invite another judge, who had not 
heard the testimony, to sit with him during the ar- 
gument of a case, and to consult with such judge 
in regard to the same.‘® 


[§ 981] 2. Use of General or Personal Knowl- 
edge. Where a cause is tried by a court without 
a jury, the court has the right to draw upon the 
knowledge it possesses in common with the gen- 
erality of mankind to the same extent that a jury 
could,*” but it cannot, in deciding the issues of fact, 
act upon its special individual knowledge as to 
matters which are not of common knowledge."® 
The personal knowledge of the judge who tries the 
case cannot meet the requirements of the law that 
proof of necessary facts shall be made.*® 


[§ 982] 3. Hearing Argument of Counsel. Where 
a question of fact 1s submitted to a jury, a party 
has the right to be heard by counsel in argument 
thereon;®® but where the case is tried to the court, 
it has very generally been held that the matter of 
permitting argument is within the sound discretion 


74. Robinson v. Robinson, 179 S. 
W. 436, 166 Ky. 485. 

75. Cushing v. Levi, 3 P.(2d) 958, 
117 Cal.App. 94. 

76. Schwartz v. Stock, 65 P. 351, 
26 Nev. 128. 

"7a Southern, Pac. Co. Vv. Santoris; 
27 F.(2d) 852, 853 [cert. den 49 S.Ct. 
iio, 200 Wis, 6515. (oe bed. 56215 itz 
gerald v. McDonald, (255 P. 989, 81 
Colo. 413; Mooney v. Van Kleeck Co., 
245 RP. 348, 79 Golo. 252; Dunean’s 
Ex’rs v. Porch, 248 S.W. 526, 198 Ky. 
177. Compare Weinstein v. Boyd, 110 
A. 506, 136 Md. 227 (remarks of trial 
judge to counsel, there being no ques- 
tion of their influence upon a jury, 
as to his personal knowledge of the 
locus in quo, cannot be considered by 


knowledge. 


78. 
37, 238 L.Ed. 200; 


294 BF. 284. 


Colo. 451; 
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Duncan’s Ex’rs v. Porch, 80. 
248 S.W. 526, 198 Ky. 177. 

U.S.—Brown v. Piper, 91 U.S. 
: Southern Shipyard 
Corporation vy. The Tugboat Summitt, 


Ariz-—First Nat. 
Armory Co., 128 P. 810, 14 Ariz. 360, 
Ann.Cas.1915A 1061. 

Colo.—Trinchera : 
Trinchera Irr. Dist.) 266. PB. 204,88 
People v. Hard Land Co., 
TA SPs tok iColomc60r 
ery Co. v. Marsh, 103 P. 302, 46 Colo. 
Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 
981, 24 Colo.App. 496. 


Hawaii—Pua vy. Hilo Tribune-Her- 


[§§ 980-983 


of the court,*! although it has been said that, where 
there is room for argument, it would be the better 
practice to permit it.82 There is no abuse of dis- 
cretion in refusing to listen to argument of counsel 
where the court is satisfied as to the evidence and 
the law applicable to the matter in issue,** or 
where no controverted question of fact is involved, 
but only the construction and determination of the 
scope and effect of a plain, unambiguous statute.** 
And where a party failed to present requests for 
findings, as he was authorized to do by a court rule, 
he waived any objection for refusal of the trial 
judge to hear argument of counsel at the close of 
the hearing.8® Where argument is permitted, the 
extent to which it should go is largely in the dis- 
eretion of the court.*® Argument to the court is 
not objectionable merely because it would have 
been so if it had been directed to a jury.** 


[§ 983] 4. Remarks and Conduct of Judge. It 
being the duty of counsel to refrain from encum- 
bering the record with incompetent, immaterial, or 
irrelevant testimony, the trial judge during the trial 
may indicate his views when the attorneys are so 
doing.8® And it is not improper, as prejudging 
the case, for the judge to announce during the prog- 
ress of the trial the essential legal principles in- 
volved.*® Severe criticism of plaintiff’s testimony as 
a witness in his own behalf as being unsatisfactory 
cannot be held misconduct where the judge allowed 
part of plaintiff’s claim, which had been disallowed 
in its entirety by a referee.®® On the other hand, 
a statement of the court before plaintift’s counsel had 
opportunity to cross-examine one defendant, that 
he was satisfied that defendants were not liable, 
See supra § 259. 


Sl. Dam Vo Bond {25002 esse 
Cal.App. 342; Center v. Kelton, 129 P. 
960, 20 Cal.App. 611; Hawkins v. City 
of St. Joseph, (Mo.) 281% S.W. °420- 
Barnes v. Benham, 75 P. 1130, 13 Okl. 
582; Godfrey v. Wright, 56 P. 1051, 8 
Okl. 151; Bldridge v. Rogers, 275 P. 
101, 40 Wyo. 89. See Gilis v. Krule- 
wich, 195 Ill.App. 384 mem (the court 
trying a case without a jury is not re- 
aoace to listen to argument of coun- 
sel). 


Bank v. Clifton 


Ranechiw Co; Vv 


Utah Nurs- 


82. Center v. Kelton, 129 P. 960, 20 
Cal.App. 611. 
ay Ee 83. Barnes v. Benham, 75 P. 1130, 


13 Okl. 582. 
84. Godfrey v. Wright, 56 P. 1051, 


reviewing court). 

“Such is the right of a jury, and 
such is the right and duty of the 
trial court, where . jury trial 
is waived.” Southern Pac. Co. v. Sar- 
toris, supra. 

[a] hus (1) the court, as the 
trier of facts, may consider mere es- 
timates of value in the light of the 
circumstances and common knowl- 
edge and experience. Southern Pac. 
Coniv. Santoris, 27, F.2d) 852 Leert 
den 40S Cty MiGs eUns. Coll Te. la, 
Hid. 562]. (2) In an accounting to de- 
termine the amount due on the pur- 
chase price of a tract of land after 
the purchaser had raised crops there- 
on for seven years, which he deliver- 
ed to his vendor for sale, and the evi- 
dence showed the quantity of wheat 
raised on the land during a particular 
year, but did not show the market 
value of wheat that year, it was com- 
petent for the court to determine the 
value of that wheat from its general 


ald, Ltd., 31 Hawaii 65. 


Ky.—Oliver v. Clark, 273 S.W. 46, 
209 Ky. 519. 


Mich.—McCamman y. Davis, 127 N. 
W. 329, 162 Mich. 435. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

N.Y.—Gibson v. 
Cou, 5185) Novass Lbs: 

Wis.—Tullgren v. Karger, 181 N.W. 
232,173 Wis. 288. 

“Courts do, of course, take judicial 
notice of certain matters without the 
presentation of proof, but that can be 
only with reference to that which is 
generally known in the community. 
Knowledge possessed by the judge 
alone cannot be permitted to influence 
him in his judicial decisions.” Pua v. 
Hilo Tribune-Herald, Ltd., 31 Hawafi 
(D5 OS); 

79. 
tennial Irrigating Ditch 
981, 24 Colo.App. 496. 


Von Glahn Hotel 


Monte Vista Canal Co. v. Cen- 
Cowes. 


8 Okl. 151. 


85. Nelson v. Stewart, 140 N.W. 
544, 547, 174 Mich. 127 (‘this rule am- 
ply safeguarded the rights of the de- 
fendant, and he cannot now complain 
if he failed to resort to the means 
provided’). 

86. Nicholson v. Nicholson, 163 P. 
219, 174 Cal. 391. 


87. Houston, BE. & W. T. Ry. Co. v. 
Osa (Tex.Civ.App.) _279 S.W. 
90. 5 


88. Druey v. Baldwin, 172 
663, 182 N.W. 700, 41 N.D. 478. 


89. City of Petaluma v. Hughes, 
174 P. 336, 338, 37 Cal.App. 473. 


“It is certainly somewhat novel 
that the familiarity of the trial judge 
with the 
might be considered—should be the 
basis for criticism or animadversion.” 
City of Petaluma v. Hughes, supra. 


90. Irer v. Gawn, 277 P. 1058, 99 
Cal.App. 17. 


N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


law—however unusual it 
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has been held reversible error.®! Oral comments 
by the trial judge, in deciding the case, upon the in- 
formality of a transaction by which, it was claimed, 
without any written transfer a father made a gift 
to his son of a note for a large amount executed 
by the son and secured by a mortgage, do not show 
that the judge believed the evidence insufficient in 
law to support a gift or that his finding against 
: gift was based upon an erroneous view of the 
aw.°? 


{§ 984] 5. Submission of Cause on Stipulation 
or Agreed Statement.®? The validity of stipulations 
by litigants as to agreed statements of facts on 
which to submit their case to the court for deei- 
sion,®* and the construction, operation, and effect 
thereof,®® are considered in detail in another title 
of this work. 


[§ 985] 6. Submission of Cause on Case Stated.°*® 
The parties to an action may submit it to the court 
on a case stated.°* When properly drawn, it is 
like an issue developed by special pleading, and it 
presents in a single point, or in a series of points, 
beyond which the court cannot go, the very matter 
that is up for judgment.®® It should contain a clear 


91. Hartenstein v. Bindseil, 164 N. 5. 
5 


We Sael02. 5A. 791, 205 Pa. 592. 
92. Hilton y. Rahr, 155 N.W. 116, 6. 

161 Wis. @12% Pars 
93. Submission of controversy as 


substitute for action see Submission 
of Controversy 60 C.J. p 876. 8. 


94. See Stipulations § 35. Recent in cb eraonn le renres arte 
95. See Stipulations §§ 77-82. tives see Executors and Adminis- 
96. Submission of controversy as trators § 2458. 


substitute for action see Submission 
of Controversy 60 C.J. p 876. 


97. See cases infra this section. § 40. 


' 98. Mutchler v. City of Easton, 23 | Divorce § 387. 
A. 1109, 148 Pa. 441; Philadelphia & 
R. R. Co. v. Waterman, 54 Pa. 337. 


{a] What is not case stated.—A 
writing filed after a case is at issue 590 
and jury trial waived setting forth 
the facts to which the witnesses 
would testify followed by a stipula- 
tion as to entry of judgment by the 
court, cannot be sustained as a case 

. stated, but will be treated as an agree- 
ment to try by the court without a 
jury. National Freight Bureau v. D. 
B. Martin Co., 62 Pa.Super. 474. 


99. Schuylkill County v. Shoener, 
Dip AwO lL. -20p Panos; -1u0uUx “Vv. HOx, 
33 A. 190, 171 Pa. 68; Diehl v. Thrie, 9. 
38 Whart. (Pa.) 143; National Freight 
Bureau v. D. B. Martin Co., 62 Pa.Su- 
per. 474; Williamsport v. Lake Coun- 
ty, 34 Pa.Super. 421. 


1. Schuldt v. Reading Trust Co., 
113 A. 545, 270 Pa. 360; Lloyd v. Fen- 
dick, 80 A. 529, 231 Pa. 367; Schuyl- 
kill County v. Shoener, 55 A. 791, 205 
Pa. 592; Loux v. Fox, 33 A. 190, 171 
Pa. 68; Mutchler v. City of Easton, 23 
A. 1109, 148 Pa. 441; Philadelphia & 
R. R. Co. v. Waterman, 54 Pa. 337; 
Berks Co. v. Pile, 18 Pa. 493. 

2. Ford v. Buchanan, 2 A. 339, 111 
Pa. 31. ‘ 

3. Lloyd v. Fendick, 80 A. 529, 231 
Pa. 367; Ford v. Buchanan, 2 A. 339, 


Mandamus § 687. 


Quieting title 


P.(2d) 605. 


Conn. 260. 
213, 170 Ga. 523; 
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Schuylkill County v. Shoener, 
Bane v. Fendick, 80 A. 529, 231 


7... Paper, Trucking (Co. V.asRUSSOS 
(Mass.) 183 N.E. 149. 


In actions for: 


Creditors’ suits and suits to set aside 
fraudulent conveyances see Juries 


Enforcement of mechanics’ liens see 
Mechanics’ Liens § 699. 


Infringement of patents see Patents § 


Injunctions see Juries § 46. 


Partition see Juries § 43. 
and determination of 
adverse claims see Juries § 41. 
Specific performance see Juries § 47. 
In proceedings for probate estab- 
lishment or annulment of wills 
Wills [40 Cye 1318-1327]. 
Ariz.—Ainsworth  v. 
Bank of Arizona, 266 P. 8, 338 
466; Heary v. Mayer, 53 P. 590, 6 Ariz. 
03. . 


Cal.—Woolsey v. Woolsey, (App.) 9 


Colo.—Selfridge v. Leonard-Heffner 
Mach. Conia l7) Pe-158)) 51. ‘Colo; Bi4; 
Ann.Cas.19138B 282; 
49 P. 364, 24 Colo. 
Ahrens, 135.P. 987, 24 Colo.App. 531. 

Conn.—Nowsky v. Siedlecki, 
135, 83) Conn: 10/9); 
Bank v. McCormack, 64 A. 


Ga.—Robertson v. Aycock, 153 S.E. 
Robertson v. Rigs- 
by, 95 S.E. 973, 148 Ga. 81; 
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statement of the facts agreed upon -which give rise 
to the question presented for decision, and nothing 
should be left to inference.?® And whatever is not 
distinctly and expressly agreed upon, and set forth 
as admitted, must be taken not to exist.1 <A case 
stated, in which there is one essential fact in dispute 
should be quashed.? It must disclose all the facts 
necessary to enable the court to render ‘an in- 
telligent judgment.’ But it will be sufficient if it 
complies with this requirement. In deciding the 
case the court is confined to the specifie facts stat- 
ed.* And it is error to base a judgment on facts 
not appearing therein.* If the conscience of the 
trial judge leads him to the conclusion that the case 
stated ought to be discharged and the action stand 
for trial to the end that justice might be done, he 
has the power to take this course.? 


[§ 986] 7. Submission of Special Issues to Jury® 
—a. Power To Submit Issues—(1) In Actions. In 
equitable actions, and in other actions in which 
the parties are not entitled to a jury trial as a mat- 
ter of right, it is very generally held that the court 
may, on the application of either party, or on its own 
motion, submit issues of fact involved in the ease to 
a jury.® It may submit such.issues without the re- 


wood, 8 Ind. 504. 


Kan.—Calkins v. Hadley, 281i P. 919, 
129 Kan. 140; Hull v. Prairie Queen 
Mie. .,Co., 41 Pi oboe 92 Kane s38e 
State v. State Bank of Circleville, 114 
P. 381, 84 Kan. 366; Hunt v. Spencer, 
20 Kan. 126. 


Ky.—Home Ins. Co. of New York v. 
Evans, 257 S.W. 22, 201 Ky. 487; Lam- 
kin v. Cambron’s Adm’rs, 228 S.W. 
766, 194 Ky. 246; Early v. Early, 207 
S.W. 466, 182 Ky. 757; Anheier v. De 
Long, 176 S.W. 195, 164 Ky. 694, Ann. 
Cas.1917A 1239; Sellers v. Sellers, 171 
S.W. 449, 162 Ky. 9; Walton Brick Co. 
v. Anderson Foundry & Machine 
Works, 134 S.W. 136, 142 Ky. 274; 
Stirman v. Crabtree, 122 S.W.. 194; 
Morawick v. Mortineck’s Guardian, 
LOT VS.W.. 759, 28 Kya Wb p83 2a y dot 
971; Rosser’s Ex’r v. Boulden, 105 S. 
W. 901, 82) Ky. L.- 295: Wisdom v; 
Nichols & Shepherd Co., 97 S.W. 18, 
139 Ky. 506, 29 Ky.L. 18; . Carder v. 
Weisenburgh, 23 S.W. 964, 95 Ky. 135, 
15 Ky.L. 497; Hill v. Phillips, 7 S.W: 
917, 87 Ky. 169, 10 Ky.L. 31. 

Me.—Gordon v. Wilkins, 20 Me. 134; 
Hatch v. Kimball, 16 Me. 146. 


Minn.—Doyle v. Babcock, 235 N.W. 
18, 182 Minn. 556; Hatcher v. Union 
Trust Co. of Maryland, 219 N.W. 76, 
174 Minn. 241; Central State Bank v. 
Royal Indemnity Co., 210 N.W. 66, 167 
Minn. 494; Messerall v. Dreyer, 189 
N.W. 446, 152 Minn. 471; Johnson v. 
Holmes, 170 N.W. 709, 142 Minn, 54; 
Nesland v. Eddy, 154 N.W. 661, 131 
Minn. 62;. Banning v. Hall, 72 N.W. 
817, 70 Minn. 89; Hulett v. Carey, 69 
N.W. 31, 66 Minn. 327, 61 Am.S.R. 419, 
34 L:R.A. 384; Schmidt v. Schmidt, 
50 N.W. 598, 47 Minn. 451; Roussain 
v. Patten, 48 N.W. 1122, 46 Minn. 308; 
Cobb v. Cole, 46 N.W. 364, 44 Minn. 
278; Russell v. Reed, 19 N.W. 86, 32 
Minn. 45; Summer v. Jones, 7 N.W. 
265, 27 Minn. 312; Jordan v. White, 
20 Minn. 91; Berkey v. Judd, 14 Minn. 
McWhor- | 394, 


see 


National 
Ariz. 


Peck v. Farnham, 
141; Weiss v. 


75 A. 
Meriden Savings 
338, 79 


taal eae ols 

4 Lloyd v. Fendick, 80 A. 529, 231 
Pa. 367. 

[a] Analogous to special verdict. 
—It is similar to, and a substitute for, 
a special verdict, and if it contains 
facts which will warrant the entry 
of a judgment, it is sufficient. Lloyd 
wv. Fendick, 80 A. 529, 231 Pa. 367. 


ter v. Ford, 83 S.H. 134, 142 Ga. 554; 
Hardin v. Foster, 29 S.H. 174, 102 Ga. 
180; Georgia Penitentiary Co. v. 
Nelms, 65 Ga. 67. 

Idaho.—Tomita v. Johnson, 290 P. 
395, 49 Idaho 643. 

Ind.—Reddick v. Keesling, 28 N.E. 
316, 129 Ind. 128; Pence v. Garrison, 
93 Ind. 345; Fayette County v. Chit- 


Mo.—Cockrell v. McIntyre, 61 S.W. 
648, 161 Mo. 59; McAllister v. Mullan- 
phy, 38 Mo..-38; Roach. v. Landis, 
(App.) 1 S.W.(2d) 203; Randolph v. 
St. Joseph Gas Co., 203 S.W. 642, 199 
Mo.App. 425. 

Mont.—Tannhauser v. Shea, 295 P. 
268, 88 Mont. 562, 74 A.L.R. 1021; 
Krpan v. Central Federal Fire Ins. 
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quest?® or consent?! of either party; and the sub- | a jury trial, the court is without power to submit 
mission of issues to the jury in the absence of a par- | issues arising therein to a jury over the objection 
ty or his counsel is not prejudicial error, especially | of one of the parties.1+ 
where the answer was immaterial.'* No constitu- [§ 988] b. Discretion as to Whether Issues Shall 
tional right of parties to a trial by the court in an | Be Submitted. While, as already shown, the court 
equitable action is violated by submission of issues to | may submit issues of fact to the jury, in equitable 
the jury inasmuch as the jury’s verdict is merely | getions or other actions in which a jury trial is not a 
advisory.** matter of right,!° it is very generally held that it is 
[§ 987] (2) Im Special Proceedings. In special | solely a matter within its discretion whether or not 
proceedings founded on a statute and unknown to | it shall do so,!® unless it is otherwise provided by 
the common law, if the statute does not provide for 


Co., 287 P. 217, 87 Mont. 345; Ebaugh*: Wash.-——Gattavara v. General Ins. ;156 P. 79, 18 Ariz. 19; Corbett v. 
Me Eas, 210 P. 892, 65 Mont. 15; reel es America, 8 ea 421, Bee Kingan, 146 P. 922, 16 Ariz. 440. 
oskins v. Scottish Union & Nat. Ins. | Wash. 691; Himpel y. Lindgren, 291 Colo.—Hero v. Weston, 100 P. 
Co., 195 P. 837, 59 Mont. 50; Yellow-|P. 1085, 159 Wash. 20; McNeff v. Cap- | 1130, 44 Colo. 379; Porter Vv. Grady, 39 
stone Nat. Bank v. McCullough, 154 /istran, 208 P. 41, 120 Wash. 498; Pa-|p, 1091, 21 Colo. 74; Saint v. Guer- 
PB. 919, 51 Mont. 590; Lenahan v. | cific Commercial Co. v. Northwestern | perio, 30 P« 335, 17 Colo. 448, 31 Am. 
Casey, 128 P. 601, 46 Mont. 367. Wisheries Cow 1978 930, 115 Wash. S.R. 320; Abbott Vv. Monti, 2 Cola 
Neb.—Rath v. Wilgus, 195 N.W. | 808; Reynolds v. Canton Ins. Office, | 561; Royce v. Latshaw, 62 P. 627, 15 


es ’ i a A Limited, of Hong Kong, China, 167 P. | q 9 
115, 110 Neb. 810; Central Granaries = , Colo.App. 420. 
4 , en DPN) 1115, 98 Wash. 425; Dalton v. Union . 
Co. v. Nebraska Lumbermen’s Mut. Gap Irr. Co., 124 P, 1128, 69 Wash. Ind.—Pence y. Garrison, 93 Ind. 


eae Pow the Ne obey LONG eee 303 845 
ler v. Skiles, 1 N.W. eae eb. vs 
597; Schumacher vy. Crane-Churchill Oe v. Hay, 203 P. ee, 28 Se ere chMeers eee 533: 
Co., 92 N.W. 609, 66 Neb. 440; Alter yo. 274; Chosen Friends Home Loan mobi Y: Hinton: 170 P! 987, 102 Kan. 


v. Bank of Stockham, 73 N.W. 667, 53 |& Savings League v. Otterson, 50 P. 485 State iva StateBanks oft Olneias 


Neb. 223. sah lel Nese ___ | ville, 114 P. 381, 84 Kan. 366; Wood- 
N.Y.—Kellum v. Durfee, 78 N.Y. While it is true that the parties | man’ v. Davis, 4 P. 262, 32 Kan. 344; 

484 [aff 17 Hun 583]; Carr v. Carr, |tO an equitable action are not enti- | yWouston v. Cloud, 19 Kan. 396; Carlin 

52 N.Y. 251 [aff 4 Lans. 314]; Bo-|tled, as a matter of right, to have a/v, Dannegan, 15 Kan. 496; Kimball v. 

rowsky v. Gallin, 110 N.Y.S. 818, 126 | purely equitable issue submitted to a | Connor, 3 Kan. 432. 

App.Div. 364; Matter of Leonard, 3j|Jjury, the discretionary power of the Minn.—Westberg v. Wilson, 241 N. 


iow.Pr. 31 chancellor to obtain the advisory aid : ; > baal Ao aa 
BLOC Paget oe of the jury upon such an issue has | W- 315, 185 Minn. 307; State Bank of 


ND: tate v. Royal Indemnity COs way : : eA ie Jq | Round Lake v. Riley, 224 N.W. 237, ~ 
175 N.W. 625, 44 N.D. 550. RRR A Rede ate ACCUM NAL Coes 176 “Minn. 850; Knappen v. Locomo- — 
Ky. 757. ae ? ‘ ive Eng. Mut. 1. \¢ - Ins._Co., 
Ohio.—Carlisle v. Foster, 10 Ohio | Ky. 767 NW: 641. 166 Minn’ 328: Lewis, wv: 


St. 198; Lyons v. Chapman, 178 N.E. 10. Robertson v. Avcock, 153 S.E. x 5 2) aes : 
24, 40 Ohio App. 1; Koelble v. Run- | 213,170 Ga, 523; Hatcher vy. Union | Mersey wo Oity of aibere Teast 
yan, 158 N.E. 279, 25 Ohio App. 426. | Trust Co. of Maryland, 219 N.W. 76, |w. 532, 129 Minn. 59; Banning v. 


Okl.—American Nat. Bank of Okla- | 174 Minn. 241; Moore vy. Pierson, 94 | tyai1, 72 N.W. 817, 70 Minn. 89; Stens- 
homa City v. Jorden, 254 P. 706, 123|S.W. 1132, 100 ,Tex. 113; Foos Gas |paara y. St. Paul Real Estate Title 
Okl. 151; Teachers’ Conservative Inv. | Bngine Co. v. Fairview Land & Cattle | Ins. Co., 52 N.W. 910, 50 Minn. 429, 17 
Ass'n v. England, 243 P. 137, 115 Okl. | ©Co., (Tex.Civ.App.) 185 S.W. 382. L.R.A. 575; Roussain v. Patten, 48 N. 
Ae Ene, Mn Geniry: Hee, Pammel0s ane ya Vv. Aaa en 105 Fs 696, | W. 1122, 46 Minn. 308. 

105 kl. 3 rentice v. IKreeman, t ‘onn. 3866; Messerall v. Dreyer, ows F : 
185 P. 87, 76 OkL 260; Gorman v. Car-|189 N.W. 448, 152 Minn. 471; Whet- |15mo.Amo age) Missouri RB. Co, 
lock, 179 P. 88, 72 Okl. 104; City of | stone v. Dreher, 136 S.W. 209, 138 S.C. ; s 2 


Chickasha y. O’Brien, £59 P. 282, 58 | 169. ‘a AT RoARET oT Ue a Ostronich, 187 
Okl. 46; Success Realty Co. v. Trow- 12. Urban v. Lansing’s Adm’r, 39 . 9, 57 Mont. 197. 
bridge, 150+P; 898, 50 Okl. 402; Ken- SW. (2a) 219, 239 Ky. 218. Nev. 197 P. 694, 


tucky Bank & Trust Co. v. Pritchett, 200 P. 533, 45 Nev. 10; State v. Mur- 
143 P. 338, 44 Okl. 87; Galer v. Ber- |,_13 _Steuerwald v. Steuer wald, 218 phy, 88 P. 335, 29 Nev. 253. 

rian, 140 P. 155, 43 Okl. 303; Oklaho- Ee G00 Goa re Aba and see intra | ©" Onioe Carlisle ya mostent 10 Monae 
ma ‘Trust Co. v. Stein, 136 P. 746, 39 | 88 1 St. 198. : ; 

Okl. 756; Hogan v. Leeper, 133 P..190, 14. Stearns Coal & Dumper Cor Va a Hl 
37 Okl. 655, 47 L.R.A.N.S. 475; Wat- | Commonwealth, 179 S.W. 1080, 167 | ,,QKl-—Churchill _v. Roberts, 225 P. 
son v. Borah, 132 P. 347, 37 Okl. 357; | Ky. 51; In re Podell, 245 N.Y.S. 28, | 535,98 Okl. 295; Gamel v, Hynds, 171 
Wattahnohzhe v. Moore, 129 P. 877, 36 |138 Misc. 6. To same effect Leach- | P- 920, 69 Okl. 204; Apache State Bank 
Okl. 631: Apache State Bank v. Dan-|man vy. Board of Sup’rs of Prince | Y: Daniels, 121 P. 237, 32 Okl. 121, 40 
iels, 121 P. 237, 32 Okl. 121, 40 L.R.A. | William County, 98 §.6. 656, 124 Va, | L:R.A.N.S. 901,° Ann. 'Cas.1914A 520; 


N.S. 901, Ann.Cas.1914A 520; McCoy | 616. Cartwright v. Holeomb, 97 P. 385, 21 
is McCoy, ete: 176, 80 Okl. 379, Ann. [a] Proceedings to enforce attor- Kl. 0 S 

Cas.1913C 146; Murray vy. Snowder, |ney’s lien.—Statutes providing for Or.—Swegle v. Wells, 7 Or. 222. 

106 P. 645, 25 Okl. 421; Mosier v. | jury trial in an “action” in the dis- 8.c.—Armour Fertilizer Works v. 


Walter, 87 P. 877, 17 Okl. 305; Rich- | cretion of the court of one or more |Burckhalter, 139 S.E. 465, 141 S.C. 
ardson-Roberts-Bryne Dry Goods Co. | questions of fact arising upon the is- | 232; People’s Bank of Hartsville v. 
v. Hockaday, 73 P. 957, 12 Oxi. 546; | sues does not authorize the court to |Helms, 138 S.R. 622 5408S COe el Ore 
Barnes v. Lynch, 59 P. 995, 9 OkKl |order framing the issues for a jury | Keese v. Parnell, 132 S.B. 620, 134 S. 


191. in proceedings for enforcement of an |C. 207; Erskine v. Prskine, 92. S.E. 
Or.—Sweegle v. Wells, 7 Or. 222. attorney's tien, Lue it se @ special | 465, 107 S.C. 233;,JNeal. v. Suber,” 32 
Pa.—Yohe v. Barnet, 1 Binn. 358; | Proceeding and not an action. In re |S.H. 4638, 56 S.C. 298. 

Stoner v. Miller, 8 Pa.Dist.&Co. 160. | Podell, 245 N.¥.S. 28, 138 Misc. 6. S.D.—Thomas v. Ryan, 123 N.W. 68, 
S.C.-_Whetstone v. Dreher, 136 S.F. 15. See supra § 986 text and note 9. | 24 S.D. 71. 

209, 1388 S.C. 169; Mitchell v. Hamil- 16. Ariz.—Ainsworth vy. National Utah.—In re Helin’s Estate, 188 P. 

ton, 82 S.B. 425, 98 S.C. 289; Brown- | Bank of Arizona, 266 P. 8, 38 Ariz. | 683, 55 Utah 572. 

jess v. Martin, 21 S.C. 892; Flinn & | 466 (decided under a statute express- Wash.—Gattavara v. General Ins. 

Hart v. Brown, 6 8.C. 209. ly so providing. By the provisions of | Go. of America, 8 P.(2a) 421, 166 
S.D.—Steuerwald v. Steuerwald, 218 | 40 earlier statute the court was re- | Wash. 691; Reynolds v. Canton Insur- 


N.W. 597, 52 S.D. 448; Kickland v. quired. by a statute mandatory in its ance Co., 167 P. 1115, 98 Wash. 425; 
Bgan, 155 N.W. 192, 36 S.D. 428;|Provisions to submit to a jury in| Wintermute vy. Carner, 36 P. 490, 8 
Thomas v. Ryan, 123 N.W. 68, 24S. equitable actions “‘all_ controverted | Wash. 585; Wheeler, Osgood & Co. 
D. 71. questions of fact’); Arizona State vy. Ralph, 30 P. 709, 4 Wash. 617. 


A . Bank v. Crystal Ice & Cold Store ¢ 
Tex.—Henyan y. Trevino, (Civ. |Go., 222 P. 407, 26 Ariz, 82 [mode |. N-B.—Clark y. Saint Croix Paper 


App.) 137 S.W. 458. ; other grounds 224 P, 622, 26 Ariz, |CO» 438 N.B. 225. 
Utah.—Wood v. Rio Grande West- | 205]; Costello vy. Cunningham, UO EX need Jarrett v. Ca bell, 2 t 
ern R. Co., 79 P. 182, 28 Utah 351. 664, 19 Ariz. 512; Smith v. Mosbarger, . 88, 21 Ont. W.R. 477, 170. Sti 
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§§ 988-991] 


organic law or statute.’ 


of the proceedings,” 


not submitted to the jury.?* 


[§ 989] c. Rules Governing Discretion. 
duty of the court to try the issues involved unless 
convineed that it should do otherwise.?° 
exercise discrimination and only submit questions 
to a jury where it appears that needed informa- 


{a] Conversely, it has been held 
that, although the action be one tri- 
able to the court as a suit in equity, 
it is not error for the court to deny 
defendant’s motion that the case be 
tried to the court, since under the 
statutes the trial court in its discre- 
tion may properly submit to a jury 
issues of fact in an equity case for 
an advisory verdict. State v. Royal 
Se ae Aaa Co., 175 N.W. 625, 44 N.D. 

50. 


17. See cases infra this note. 


[a] In California, Connecticut, and 
New York (1) it is within the discre- 
tion of the court whether or not it 
shall submit equitable issues (Davis 
Veaewaidson, 103. F.447,7 209 Cal.wd2t: 
Davis v. Martin, 108 P. 866, 157 Cal. 
657; Churchill v.’ Louie, 67 P. 1052, 
135 Cal. 608; Angus v. Craven, 64 P. 
1091, 132 Cal. 691; Crocker v. Carpen- 
ter, 33 P. 271, 98 Cal. 418; Curnow v. 
Happy Valley Blue Gravel, etc., R. 
Co., 9 P. 149, 68 Cal. 262; Meinecke v. 
Frasier, 232 P. 499, 69 Cal.App. 688; 
Kornblau v. McDermant, 98 A. 587, 90 
Conn. 624; Roy v. Moore, 82 A. 233, 
85 Conn. 159; Acker v. Leland, 15 N. 
E. 743, 109 N.Y. 5; Borowsky v. Gal- 
lin, 110 N.Y.S. 818, 126 App.Div. 364), 
(2) but legal issues must be submit- 
ted to the jury (Ito v. Watanabe, 2 
P.(2d) 799, 213° Cal. 487; Hughes v. 
Dunlap, 27 P. 642, 91 Cal. 385; Wel- 
brot v. Levenberg, 118 A. 911, 98 Conn. 
217; McClave v. Gibb, 52 N.E. 186, 157 
N.Y. 413; Kohlman v. Bremer, 215 N. 
Y.S. 494, 216 App.Div. 552). 


[b] In Kentucky (1) it is provided 
by statute that, in an equitable action, 
properly commenced as such, either 
party may, by motion, have the case 
transferred to the ordinary docket for 
the trial of any issue concerning 
which he is entitled to a jury trial; 
but either party may require every 
equitable issue to be disposed of be- 
fore such transfer. Carroll Code Civ. 
Proce. § 12: (2) In construing -this 
statute, it has been uniformly held 
that, if the case is purely equitable, 
no legal issue being involved, the 
court may, in its discretion, obtain 
the aid of a jury on questions of fact 
involved in the issues to be tried, but 
it is not bound to do so. Lewis v. 
Lewis’ Adm’r, 27 S.W.(2d) 940, 234 
Ky. 227; James v. Cullins, 282 S.W. 
1106, 214 Ky. 179; Home Insurance 
Co. v. Evans, 257 Siw. 22, 201 Ky. 487; 
Carter v. Flegle, 232 S.W. 621, 192 Ky. 
193; Quinn v. Hendren, 218 S.W. 1022, 
187 Ky. 283; Walton Brick Co. v. An- 
derson Foundry & Machine Works, 
134 S.W. 136, 142 Ky. 274; Stirman v. 
Crabtree, 122 S.W. 194; Winburn v. 
Witt, 120 S.W. 293, 134 Ky. 339; 
Barnes v. Johnson, 111 S.Ww. 372; Wis- 
don v. Nichols- -Shepherd Co., 97 S.W. 
18, 130 Ky. 506, 29 Ky.L. 1128; Jones 
v. Wood, 70 Siw. 45, 24 Ky.L. 840; 


Hven after a jury have 
been called, it may refuse to submit issues to the 
jury if it is then of the opinion that such submis- 

sion 1s unneeessary,!® it may discharge the jury at 
the close of the evidence,!® or at any other stage 
and make its own findings,?! 
or render such judgment as the faets warrant; 
or it may withdraw issues submitted to a jury be- 
fore they have been determined and itself deter- 
mine the issues,2* or determine the case on an issue 


| 466; 


TRIAL 


tried by a jury 


of the jury calendar. 


[§ 990] d. Notice of, or Motion for, Submission 
—(1) Formal Requisites. 
for,?® submission of issues to a jury should state 
the questions which it is desired to be submitted, 
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tion may be more certainly gained through a JUry.7i 
Unless the trial of issues of fact by a jury is es- 
sential to the proper administration of justice, it 
is proper to decline to direct issues of fact to be 
in view of the burdened condition 


o7 


27 


Notice of,?° or motions 


and if this requirement is not complied with, no 


It is the os 
sues.? 


It should 
for making the 
practice, it will 


Reese v. Youtsey, 69 S.W. 708, 113 
Ky. 839, 24 Ky.L. 603; Ford v. El- 
lis, 56 S.W. 512, 21 Ky.L. 1837; Card- 
er v. Weisenburgh, 23 S.W. 964, 95 
Key 35, ba ved 490 iL Vee hd — 
lips, 7 SW. 917, 87 Ky. 169, 10 Ky- 
L. 31; Kennedy v. Ten Broeck, 11 
Bush 241. (3) On the other hand, if, 
in an action properly brought in equi- 
ty, the equitable right depends upon 
the decision of legal issues concern- 
ing which the party is entitled to a 
jury trial, the case should, on motion, 
be transferred as a matter of right 
to the common-law docket to be-tried 
by a jury, and the court has no dis- 
cretion in the matter. Schweitzer’s 
Trustee v. Schweitzer, 35 S.W.(2d) 3, 
2387 Ky. 159; Castleman v. Continen- 
tal Car Co., 258 S.W. 658, 201 Ky. 770; 
Home Ins. Co. of New York v. Evans, 
257 S.W. 22, 201 Ky. 487; Carter v. 
Flegle; 332 S.W. 621, 192 Ky. 193; City 
of Princeton v. Pool, 188 S.W. 758, 
171 Ky. 638 [reh den 191 S.W. 865, 
174 Ky. 185]; Lewis v. Helton, 1389 
SOWe Wile, eld Oakey, 595 Kings Cosas 
Louisville & N. R. Co., 114 S.W. 308, 
131 Ky. 46; Moraneck v. Martineck, 
107 S.W. 759, 128: Ky. 155, 32 Ky.L. 


793; Small v. Reeves, 46 S.W. 726, 
104 Ky. 289, 20 Ky.L. 504; Baxter v. 
Knox, SI SSHWit 284) Kye: 2439); 


Carder v. Weisenburgh, 23 S.W. 964, 
95 Ky. 135, 15 Ky,L: 497; Hill v.. Phil- 
Tipsy) 1S. Wil (Sey. 169 0 ye. 
31; Meek v. McCall, 80 Ky. 371, 4 Ky. 
L. 255; Blakey v. Johnson, 13 Bush 
197. (4) Although’a case is rightfully 
transferred to the equity docket by 
reason of the necessity for account- 
ing, refusal to submit to the jury a 
elear cut legal issue upon which one 


of the parties is entitled to a jury 
trial is error. Asher v. Golden, 22 
SW. (2d) 44Ad 2382) Ky. 1 (5) And 


where a case is erroneously transfer- 
red to the equity docket, the fact that 
a party entitled to a jury trial is giv- 
en a jury trial for the most important 
part of his case, so transferred, does 
not satisfy the law guaranteeing the 
right of trial by jury, since the jury 
in an equitable action merely advise 
the judge as to certain submitted 
facts, by which advice he is not 
bound. John King Co. v. Louisville 
& N. R. Co., 114 S.W. 308, 181 ky. 
46. 


[ec] In North Carolina, under the 
constitution of 1868 and the code, ei- 
ther party has the right to have the 
issues of fact arising upon the plead- 
ings, in an equitable action found by 
the jury, unless they expressly waive 
the right. Whitted v. Fuquay, 37 5S. 
Rite 127 N.C. 68; Ely v. Early, 94 


18. Rundle v. Winters, 298 P. 929, 
88 Ariz. 239; Ainsworth v. National 
Bank of Arizona, 266 P. 8, 33 Ariz. 
Light v. Chandler Imp. Co., 261 


complaint can be made of the refusal to submit is- 


[§ 991] (2) Time for Making. Where the time 


motion is prescribed by rules of 
be denied if not made within the 


P. 969, 33 Ariz. 101, 57 A.L.R. 107. 


[a] Where evidence requires di- 
rected verdict.—When the evidence is 
of such a nature that, were it an ac- 
tion at law, it would be the duty of 
the court to instruct a verdict, it is 
obvious that no question of fact re- 
mains for the consideration of the 
jury, and it is proper practice that the 
court under such circumstances dis- 
charge the jury from further consid- 
eration of the case. Rundle v. Win- 
ters, 298 P. 929, 38 Ariz. 239. 


19. Rosenbaum v. Buchheit, 215 P. 
131, 73 Colo. 260. 


20. Ainsworth v. National Bank of 
Arizona, 266 P. 8, 33 Ariz. 466; Lind- 
blom v. Johnston, 158 P. 972, 92 Wash. 
171. To same effect In re Peck’s Es- 
tate, 88 A. 568, 87 Vt. 194. 

{a] hus, if after a jury have 
been called the court is of the opin- 
ion that a submission of interrogato- 
ries is unnecessary, it may discharge 
the jury, since if no interrogatories 
are submitted, there is nothing for 
the jury to pass on. Ainsworth v. 
National Bank of Arizona, 266 P. 8, 
33 Ariz. 466. 


21. Rosenbaum v. Buchheit, 215 PY 
13155 (a (Colo: 260: 

22. Lindblom vy. Johnston, 
972, 92 Wash. 171. 


23. Selfridge v. Leonard-Heffner 
Machinery Co., 117 P. 158, 51 Colo. 
314, Ann.Cas.1913B 282; Thomas v. 
Ryan kes IN-We OS. 24 tse. file 


.24 Emery v. First Nat. Bank, 156 
N.W,., 105, 32 N.D: 575. 


[a] Thus, where the only question 
submitted to the jury in a suit to set 
aside a conveyance is whether undue 
influence was exerted, but it conclu- 
Sively appears that the conveyance 
was ratified under circumstances free 
from undue influence, it was not error 
to dismiss the jury and determine the 
case on the issue of ratification, which 
was not submitted. Emery v. First 


158 P. 


Nat. Bank, 156 N.W. 105, 32 N-D. 
575. 

25. Westberg v. Wilson, 241 N.W. 
315, 185 Minn. 307; Messerall v. 


Dreyer, 189 N.W. 446, 152 Minn. 471. 
26. Pence v. Garrison, 93 Ind: 345. 
27. Evans vy. National Broadway 

Bank, 85 N.Y.S, 101, 88 App.Div. 549: 

Plant vy. Harrison, 65 N.Y.S. 234, 52 

App.Div. 434. ‘And see as sustaining 

this view Borowsky v. Gallin, 110 N. 

Y.S. 818, 126 App.Div. 364. 


28. Nowski v. Siedlecki, 
83, Conn. 10or 


29. Patton v. Catlettsburg Nat. 
Bank, 255 S.W. 690, 200 Ky. 775. 


30. Patton y. Catlettsburg Nat. 
Bank, supra. 


75 A. 135, 
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time so prescribed unless some special! reason for the 
delay is shown to exist.?1_ Amd, independently of 
rules of practice or statutory regulation, these mo- 
tions must be seasonably made; if not, they are 
properly denied,*? although the party moving is, by 
statute, entitled to have the issues submitted to a 
jury.** On failure to make the motion seasomably, 
the right is considered waived.*+ It has been held 
that a motion is too late when made after the court 
has rendered judgment determining all the issues 
in the case,*® after submission of the cause to the 
ecourt,®® after the evidence is entirely made up by 
depositions,** after final submission of the cause 
to the court, and after argument by counsel, espe- 
cially where the complaining party had expressly 
agreed that the court might enter judgment on the 
whole case,** and after a commissioner’s report in 
a case where the action was referred to a ¢om- 
missioner.2® And it has been held that there is 
no abuse of discretion in refusing a motion to frame 
issues noticed before the term but not called up 


31. Ellensohn v. Keyes, 39 N.Y.S. 
"774, 6 App.Div. 601, 25 N.Y.Civ.Proc. 
8538 [dism 45 N.B. 1131, 151 N.Y. 641]; 


New York L. Ins., etc., Co. v. Cuthbert, 42. 
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torney’s residence with some persom 
of suitable age amd discretion. 
v. Nock, 157 -S.H. 623, 159 S.C. 435. 


See supra § 988. 


-£§§ 991-993 


until after jurers were dismissed.*® 


[§ 992] (3) Service. Service of notice of issues 


| must be in eonformity with statutory requirements.*! 


[§ 993] e. What Issues Will Be Submitted. 
Within limitations imposed by organic’ faw or: stat- 
ute,*? it is wholly within the discretion. of the court 


as to what issues of fact should be sabmititted.4* 


In its discretion, the court may submit all** or a 
part, of the issues,*> or a single issue*® to the jury. 


It may submit both legal and equitable issues: tm the : 


jury,*’ and it is: mot error to refuse to separate the 
law from the equitable issues and try the former 
to the jury and the latter to a court.*8 
may submit such questions of fact as are contyro- 
verted*® or such as it desires to be advised’ upon®” 
and refuse to submit others.°! Issues are properly 


The court é 


submitted to a jury where there is substantial ¢on- : 


fliet im the evidence.** Issues presenting a questiom 
of law,>* or ealling for a conelusion of law,** 
should not be submitted toa jury. And issues:should 


Mont.—Yellowstone National Bank 
6 McCullough, 154 P. 919}. 51 Momt. 
1590. 
| IN.¥.—Paul v. Parshall,, 14 Abb.Pr.; 


Burm 


SIND. Se 1225, sco ON. Y.Civ Proce. 370 4g etext t \N.S. 138, 1 Sheld. 297: @iurch x: 
: ey : I mry v. Mayer, 53 P. 590, 61! , : ’ - 

Laff in 44 N.¥.S. 1126, 9 App-Div-| ariz, 103; Paul y. Parshall, t4 Abb. | Freeman, 16 How.Pr. 298. 
634). ; ., | Pr.N.S. (N.Y.) 138, 1  Sheld. 297;]| Okl.—Churchill v. Roberts; 225 P. 
32. W. D. Harris & Co. v. Lewis, Teachers’ Conservative Inv. Ass’n y..| 535, 98 Okl. 295; Parker-v:. Hamilton, 


82 S.W.(2d) 401, 235 Ky. 810; Auxier 
Coal Co. v. Big Sandy & Millers Creek 
Coal iCo. e288 0 S.Wee L894 yrs: 
Proctor v. Louisville & N. R. Co., 233 
S.W. 736, 192 Ky. 380; R. BE, Jones & 
Co. v. Northern Assur. Co., Limited, of 
London, England, 207 S.W. 459, 182 
Ky. 701; Board v. Dorris, 181 S.W. 
1098, 168 Ky. 195; Lewis v. Helton, 
139 S.W. 772, 144 Ky. 595; Chenault 
vy. Eastern Kentucky Timber & Lum- 
ber Co., 83 S.W. 552, 119 Ky. 170; Os- 
teen v. Bultman, 73 S.E. 874, 90 S.C. 
452. 

33. Board v. Dorris, 181 S.W. 1098, 
168 Ky. 195. ; 

34. Beard v. Dorris, supra; Lewis 
v. Helton, 139 S.W. 772, 144 Ky. 595; 
Chenault v. Eastern Kentucky Timber 


& Lumber Co., 83. S.W. 552, 119 Ky. 
170. 
35. Hartford Fire Ins. Co. v. Haas, 


9 S.W. 720, 87 Ky. 531, 10 Ky.L. 578. 

36. Board v. Dorris, 181 S.W. 1098, 
168 Ky. 195. 

37. R. E. Jones & Co. v. Northern 
Assur. Co., Limited, of London, Eng- 
Jand, 207 S.W. 459, 182 Ky. 701. 

38. Proscto v. Louisville & N. 
Co., 233 S.W. 736, 192 Ky. 330. 

39. W. D. Harris & Co. v. Lewis, 
SONS Wied) 6401, 235 Ky. 8105) vPat~ 
ton v. Catlettsburg Nat. Bank, 255 S. 
W. 690, 200 Ky. 775. 


40. Osteen v. Bultman, 73 S.E. 874, 
90 S.C. 452. 


41. Burn v. Nock, 157 S.H. 623,.159 
S.C. 435. 

[a] Thus attempted service of no- 
tice of issues for jury trial by putting 
copies under the door of an attorney’s 
office is insufficient where the statute 
provided that service may be made 
upon an attorney during his absence 
from his office by leaving it with the 
clerk therein or with a person hav- 
ing charge thereof, and when there is 
no person in the office by leaving it 
between the hours of six in the morn- 
ing and nine in the evening in a con- 
spicuous place in the office, or, if it 
is not open so as to admit of such 
service, then by leaving it at the at- 


R. 


England, 243. P. 137, 115 OkI. 298; 
94; Prentice v. Freeman, 
76 Okl. 260; Suecess Realty Co. v.. 
Trowbridge, 150 P. 898, 50 Ok]. 402. 


And see cases infra notes 44-52. 

44. Conn.—Roy v. Moore, 82 A. 233, 
85 Conn. 159; 
A. 135, 88 Conn. 109. 

Ind.—Pence vy. Garrison, 
345. a 

Kan.—Hixon v. George, 18 Kan. 253; 
Carlin v. Donegan, 15 Kan. 495. 


93 Ind. 


Ry. Co., 228 N.W. 548, 179 Minn. 110; 
Messerall v. Dreyer, 189 N.W. 446, 152 
Minn. 471. Compare Berkey v. Judd, 
14 Minn. 300, 303 (“It sometimes hap- 
pens that every issue of fact present- 
ed in an equitable action may be prop- 
erly submitted to a jury, and in most 
of such actions there are some which 
it is proper so to try. On the other 
hand, there are some issues which 
should, under any circumstances, be 
tried by the court or a referee’’). 


Neb.—Rath v. Wilgus, 195 N.W. 115, 
110 Neb. 810. 

N.Y.—Paul vy. Parshall, 14 Abb.Pr. 
N.S. 138, 1 Sheld. 297. 


S.C.—Flinn v. Brown, 6 S.C. 209. 


Utah.—Huntsman y. Huntsman, 213 
Pir 9), 6L. Utah 3817 6. 


“Upon the trial to the jury all the 
issues—legal as well as equitable— 
may be disposed of, since the court 
may, as to the equitable issues, order 
appropriate issues made up and sub- 
mit these to the jury, and upon their 
finding thereon grant appropriate re- 
Tieky we Roy, Veo Moorea 822 Ae 238te85 
Conn. 159, 168. 

45. Colo.—Rosenbaum vy. Buchheit, 
215 P. 131, 73 Colo. 260; Selfridge v. 
Leonard-Heffner Co., 117'P. 158, 51 
Colo. 314, Ann.Cas.1913B 282. 


Ind.—Pence v. Garrison, 93 Ind. 345, 


Kan.—Woodman v. Davis, 4 P. 262, 
32 Kan. 344; Carlin v. Donegan, 15 
Kan. 495. 


Minn.—Messerall v. Dreyer, 189 N, 
W. 446, 152 Minn. 471. 


/154 P. 65, 49 OK]. 693. 
Costello v. Smis, 233 P. 449, 106 Okl. | 
US oma Sicce 


S.C—Fltinn v. Brown, 6 SE 209. 


Utah.—Huntsman v. Huntsman, 213 
Go aio Orca so Ges 


Wash.—Dalton y.. Uniom Gap Irr. 


|Co., 124 P. 1128, 69 Wash. 303. 
Nowsky v. Siedlecki, 75 | 


Compare Methvin Mim. & Inv. Co. 
v. Matthews, 93 S.E. 894, t47 Ga. 321 
(where it was held, without discus- 
sion, that, where, in an. equitable pro- 


| ceeding, a receiver has; been appoint- 


ed who has assets in. his hands, and 


| the case is submitted toa jury, all of 
Minn.—Reid v. Minneapolis & R. R.| 


the issues should be submitted). 


46. Kan.—Woodmam v. Davis, 32 
Kan. 344. 


Minn.—Reid v. Mimneapolis & R. R. 
R. Co., 228 N.W. 548,179 Minn. 110. 

S.C.—Flinn v. Brown, 6 S.C. 209. 

S.D.—Central Loan & Investment. 
Co. v. Loiseau, 239: NW. 487. 

Utah.—Huntsman v. Huntsman, 213 
P19, 6 Utah? ote: 


| 


: 
1g 
, 


47. McLain v. Allen, 79 S.EB. 1, 95 
SO 27 a 
48. Rath v. Wilgus, 195 N.W. 115, 


110 Neb. 810. 


» 49. Parker v. Hamilton, 154 P. 65, 
49 Okl. 693. 
50. Parker v. Hamilton, supra; 


Oklahoma Trust Co. v. Stein, 136 P. 
746, 39 Okl. 756. 


51. Reid v. Minneapolis & R. R. 
R. Co., 228 N.W. 548, 179 Minn. 110; 
Parker v. Hamilton, 154 P. 65, 49 Okl. 
693; Oklahoma Trust Co. vw. Stein, 
136.P. 746, 89 Okl. 756. 


[a] Thus, in an equitable action 
for injunction and damages, the court 
did not err in refusing to submit to 
the jury questions other than the 
amount of damages. Reid v. Minne- 
apolis & R. R. R. Co., 228 N.W. 548, 
179 Minn. 110. 


52. Pawley v. First Nat. Bank, 256 
PiybOGes 2, ATI Zeno os. 

53. Robertson, v. Sharpton, 17 S.C, 
592; Leachman v. Board of Sup’rs 
of Prince William County, 98 S.B. 656, 
124 Va. 616. 

54. Corbett v. Kingan, 146 P. 922, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not be submitted to a jury where they are immate- 
rial to a determination of the case,5° where there 
is no evidence to support them,®® where, under the 
evidence, but one conclusion could be drawn,*? 
where, although evidence is offered which, standing 
alone, would call for the intervention of a jury, the 
complaint is fatally defective, or on admitted un- 
disputed evidence the action is barred by limi- 
tation or laches,®* where they are included within 
other issues submitted to the jury,°® or where the 
complicated and numerous items in dispute made it 
a case for the court to determine, because a jury 
could not intelligently dispose of it.6° So, where 
various issues made by counterclaims involved the 
same issues, 16 was improper to direct a jury trial 
as to a part only of the issues, since the same issues 
should not be tried both by the court and by the 
jury.°t And where the submission of issues raised 
by counterclaim and reply is asked, issues raised by 
the denials of the allegations of the complaint should 
not be given,°? 


[§ 994] f. Framing and Settlement of Issues— 
(1) In General. The court must frame, or cause 
to be framed, such question or questions of facet as 
are desired to be tried by a jury.®* Issues of fact 
may be prepared either by the court, or by counsel 
under the direction of the court, or prepared by 
counsel and submitted to the court for approval.®* 
And it has been held that, where the court directs 
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counsel to prepare such issues, it is their duty to 
make a bona fide effort to comply.®® The court may 
properly frame the questions in the form which it 
prefers rather than in the forms proposed by coun- 
sel if the essential substance of the proposed ques- 
tions is distinctly and intelligibly expressed in 
those allowed by the court.°® The issues to be tried 
should be plainly and distinctly stated,®°’ and each 
should be confined to a single question of fact,®® 
and the jury should be advised by the issues sub- 
mitted of the contentions of both parties.*® When 
an issue is directed to try the right to money in 
court, the court should indieate who are to be the 
parties plaintiff and defendant, and the cause put 
in form by filing a declaration, plea, and joinder in 
issue.?? Where a cause is continued to a subsequent 
term and tried by another judge, he is not bound by 
the issues made by the judge before whom the cause 
originated, and may make another order of sub- 
mission.‘ 


[§ 995] (2) Time of Framing and Settling. In 
some jurisdictions it has been held a proper exercise 
of discretion for the court to withhold the framing 
and settlement of the issues to be submitted to the 
jury until after the evidence is heard.’? It is not 
necessary that the issues be framed and settled 
before the evidence is heard,** although this may 
be done if the court sees fit to do so.7* In another 
jurisdiction it has been held that, while it would be 


forth two contracts, an interrogatory 


16 Ariz. 440. Been Charles M. Gray ete & 
[a] Thus, in a suit for specific per-| Slate Co. v. Earlington Realty Corpo- 
formance of a contract, an interroga- aes 196 N.Y.S. 408, 203 App.Div. 


tory submitting to a jury whether a 
contract was entered into as alleged 
is erroneous as submitting a conclu- 
sion of law. The interrogatory must 
eall for the facts. Corbett v. Kingan, 
146 P. 922, 16 Ariz. 440. 


55. Corbett v. Kingan, supra; Wel- 
brot v. Levenberg, 118 A. 911, 913, 98 
Conn. 217; Lord Electric Co. v. Oak 
Realty Co., 178 N.Y.S. 709, 189 App. 
Div. 481; Ellensohn v. Keyes, 25 N.Y. 
Civ.Proc. 353; Shafer v. Killpack, 173 
P. 948, 53 Utah 468. 


“The fact which an interrogatory 
submitted to a jury is intended to 
elicit should be pertinent to some is- 
sue framed, and one which may be 
of material weight in its decision.” 
Welbrot v. Levenberg, supra. 


[a] As otherwise expressed.—On 
submitting issues in an equity case, 
only such matters of fact as in some 
way tend to establish or defeat a 
cause of action need be submitted. 
Henyan v. Trevino, (Tex.Civ.App.) 
137 S.W. 458 

{b] Thus, in a suit to foreclose a 
mortgage, where defendant interposed 
a defense of fraud practiced by his co- 
defendant, it was not error to refuse 
te submit the issue of fraud to the 
jury where such issue was immaterial. 
Shafer v. Killpack, 173 P. 948, 53 Utah 
468. 


56. Pawley v. First Net. Bank, 256 
P. 507, 32 Ariz. 135. 
57. South v. Truesdale, 26 S.W. 


(2d) 519, 233 Ky. 682. 


58. Marshall v. Hammock, 142 §S, 
E. 776, 195 N.€, 498. 


ao Pawley v. First Nat. Bank, 256 

507, 32 Ariz. 135; Brown v. Fidelity 
Mut. Life Ins. Co., 247 S.W. 47, 197 
Ky. 430. 

60. Cheatham v. Harmon, 206 S.W. 
16, 182 Ky. 35; Garvey v. Garvey, 161 
S.W. 526, 156 Ky. 664. 


62. Lord Electric Co. v. Oak Realty 
Co., 178 N.Y.S. 709, 189 App.Div. 481. 


63. Cal.—Warring v. Freear, 28 P. 
115, 64 Cal. 54. 

Ind.—Lake Erie & W. R. Co. v. 
Griffen, 92 Ind. 487. 


Mo.—Reed v. Bott, 12 S.W. 347, 14 
S.W. 1089, 100 Mo.- 62; Morris v. 
Morris, 28 Mo. 114; Randolph v. St. 
Joseph Gas Co., 203 S.W. 642, 199 Mo. 
App. 425. 

N.Y.—Hammond v. Morgan, 4 N.E. 
328, 101 N.Y. 179; Kohlman v. Bremer, 
25) IN 1 AO 4G LO | ADD LV scr Does 
Whitney v. Whitney, 28 N.Y.S. 214, 76 
Hun 585; Conderman y. Conderman, 
44 Hun 181. 

Okl.—Apache State Bank v. Daniels, 
121 P. 287, 32 Ok], 121, 40 L.R.A.N.S. 
901, Ann.Cas.1914A 520. 


64. Pence v. Garrison, 93 Ind. 345; 
Randolph v. St. Joseph Gas Co., 203 
S.W. 642, 199 Mo.App. 425. To same 
effect Whitney v. Whitney, 28 N.Y.S. 
214, 76 Hun 585. 

65. Randolph v. St. Joseph Gas 
Co., 203 S.W. 642, 199 Mo.App. 425. 

66. Welbrot v. Levenberg, 118 A. 
911, 98 Conn. 217. 

67. Ariz.—Corbett v. Kingan, 146 
P. 922, 16 Ariz. 440. 

Cal.—Pheenix Water Co. v. Fletcher, 
23 Cal. 481. 

Minn.—Berkey v. Judd, 
394. 

Mo.—Morris v. Morris, 28 Mo. 114. 

N.Y.—Whitney v. Whitney, 28 N.Y. 
S. 214, 76 Hun 585; Ellensohn v. 
Keyes, 25 N.Y.Civ.Proc. 353. 

Okl.—Apache State Bank v. Daniels, 
P21 4Py123'74932) Oki. 129) 400. RIAN. 
901, Ann. Cas.1914A 520. 

[a] Indefinite interrogatory illus- 
trated.—Where the complaint set 


14 Minn. 


submitted to a jury as to whether a 
contract was entered into as alleged 
is not sufficiently definite, because it 
fails to show which contract was 
meant. Corbett v. Kingan, 146 P. 922, 
16 Ariz. 440. - 

68. Pawley v. First Nat. Bank, 256 
P. 507, 32 Ariz. 135; -Phcenix Water 
Co. v. Fletcher, 23 Cal. 481. 


69. Stirman y. Crabtree, (Ky.) 122 
S.W. 194. 


70. Muhlenberg vy. Brock, 25 Pa. 
51%: 


[a] Issue to “try the right to 
money” in court, without specifying 
any particular fact in dispute, is ir- 
regular. Russel v. Reed, 27 Pa. 166. 


71. Carmichael vy. Carmichael, 96 S. 
E. 526, 110 S.C. 357. See Montague v. 
Best, 43 S.E. 963, 65 S.C. 455, 458 (“It 
would seem that issues in chancery 
cases framed under this section .were 
intended for the aid of the Judge who 
framed the issues, and that the order 
framing such issues for that particu- 
lar term and Judge would not sur- 
vive the term, unless by special order 
such issues were continued«along with 
the cause’’). 


72. Forman v. Davis, 129 S.W. 221, 
229 Mo. 52; Davis v. Forman, 129 S,. 
W.. "20:3, 26," (2:29) Mo; 2.7. Krpaniayes 
Central Federal Fire Ins. Co., 287 P. 
217, 87 Mont. 345. 


“It is very good practice to have the 
jury present from the beginning to 
the end, so that they may hear all the 
evidence; and, after the evidence is 
all in, the court is usually better pre- 
pared to select the issues on which it 
desires the opinion of the jury than 
it would have been before it had heard 
the evidence.” Davis v. Forman, 
supra. 

73. Forman v. Davis, 129 S.W. 221, 
229 Mo. 52; Davis v. Forman, 129 S.W. 
2138, 229 Mo. 27; Krpan v. Central 
Federal Fire Ins. COM 2S en eso 
Mont. 345. 


74 Forman v. Davis, 129 S.W. 221, 
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better practice to settle and submit issues before 
the trial is commenced,’® the court on its motion 
may submit issues after commencement of the trial 
when not restrained by positive law;7* and it is not 
prohibited from so doing by a rule of court re- 
quiring parties to a cause to submit issues before 
commencement of the trial, since such rule does 
not pretend to prescribe the practice where the court 
itself feels the need of the jury’s aid.77 

[§ 996] g. Submission of Case for General Ver- 
dict. While there is authority to the contrary,’® 
it is ordinarily held that in equitable actions in- 
volving issues of fact it is erroneous to submit the 
whole case to the jury with directions to return a 
general verdict; only the issue or issues of fact 
involved in the case should be submitted to the 
jury,*® and they should be directed to make spe- 
cifie findings of fact on the issues so submitted.®° 


{§ 997] h. Trial—(1) In General. All of the 
evidence submitted to the court on issues which it 
submits to the jury must be presented to the jury,*+ 
in order that they may answer the interrogatories 
submitted to them’? and advise the court intelli- 
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ory, any irregularities in the formation of the 
jury are immaterial.8+ Keeping the jury together 
and requiring them to continue their consideration 
of facts for several days is not an abuse of discre- 
tion.®® 


[§ 998] (2) Instructions. As elsewhere shown, 
the court is not in any manner controlled by the 
verdict of the jury, which is purely advisory,°°® 
and, for this reason, neither party has the right 
to ask the court to instruct the jury,*? and error 
cannot be predicated on refusal to give instrue- 
tions.°8 So, also, for the same reason, error cannot 
be predicated upon instructions given,®® aitheus 
erroneous.°° 


[§ 999] (3) Verdict or Findings—(a) Form, Req- 
uisites, and Sufficiency. The verdict must be suffi- 
cient in fact and in law for the basis of a judgment 
of the court finally settling and adjudicating the 
rights of the parties.°! It should cover all the is- 
sues submitted®? unless some of the issues are elim- 
inated by consent of the parties;°* and the court 
may properly refuse to accept a verdict which does 
not conform to this requirement.®°* A general ver- 
and should not be received,®® and 


Jorden, 254 P. 706, 123 Okl. 151; Cos- 


gently.8? Inasmuch as the verdict is merely advis- | dict is improper 
229 Mo. 52; Davis v. Forman, 129 S.| chancery and submit only the issue 
W. 213, 229 Mo. 27. of payment, and not to transfer the 
75. Johnson v. Holmes, 170 N.W.| Whole case to the common-law docket. 
709, 142 Minn. 54; Nesland v. Eddy,| Fornash v. Antrobus, 199 S.W. 781, 
154 N.W. 661, 131 Minn. 62. 178 Ky. 621. 
76. Johnson v. Holmes, 170 N.W. 80. Fornash v. Antrobus, supra; 


709, 142 Minn. 54; Nesland v. Eddy, 
154 N.W. 661, 131 Minn. 62. 


77. Johnson v. Holmes, 170 N.W. 
709, 142 Minn. 54. 

78. See case infra this note. 

[a] In Kansas it has been held 
that, if the court sends all the issues 
to a jury, it may do so by a general 
order, without mentioning any par- 
ticular issue; and the jury may then, 
unless the court should otherwise or- 
der, either on their own motion, or at 
the request of one of the parties, find 
a general verdict upon all the issues. 
Hixon v. George, 18 Kan. 253. 

79.. Ind.—Hornbrook vy. Powell, 44 
N.E. 802, 146 Ind. 39; Chicago, I. & L. 
Ry. Co. v. Myers, 105 N.E. 645, 107 N. 
E. 296, 57 Ind.App. 458. 

Ky.— Schweitzer’ Ss trustee Ve 
Schweitzer, 35 S.W.(2d) 3, 237 Ky. 159; 
Fornash v. Antrobus, 199 S.W. 781, 
178 Ky. 621; Consolidation Coal’ Co. 
v. Vanover, 179 § 3.W. 43, 166 Ky. 172. 


Mont.—Ebaugh Vv. Burns) 210 P2892, 
65 Mont. 15; Wilcox v. Schissler, 175 
P. 889, 55 Mont. 246; Moss v. Good- 
hart, 131 P. 1071, 47 Mont. 257. 

Nev.—Hulley v. Chedic, 36 P. 783, 
92° Nev. 127, 58 Am.S.R. 729; Simpson 
Vv. Earris, 31. PB. 1009,) 24, Nev. (353; 
Duffy v. Moran, 12 Nev. 94. 

Okl.—Watson v. Borah, 132 P. 347, 
87 Okl. 357; Apache State Bank v. 
Daniels, 121 Py 237, 82 Okl. 121, 40 
L.R.A.N:S. 901, Ann.Cas.1914A 520. 


[a] “®he reason for the rule is 
apparent. The chancellor does not 
submit the entire case to the jury; 
on the contrary, he retains the case, 
and only asks the jury’s advice upon 
certain questions of fact, which 
should be specifically submitted and 
answered.” Fornash v. Antrobus, 199 
S.W. 781, 782, 178 Ky, 621. 

[b] Rule applied.mWhere, in a 
suit to foreclose a vendor’s lien, the 
only issue of fact was that of pay- 
ment, the proper procedure would 
have been to order an issue out of 


Bannon y. Patrick Bannon Sewer Pipe 
Co. 119) SEW, A705 124) SAWe pS 43501316 
Ky. 556; HEbaugh y. Burns, 210 P. 892, 
65 Mont. 15; Wilcox v. Schissler, 176 
P. 889, 55 Mont. 246. 

81. Security Trust & Savings Bank 
v. McClure, 241 P. 515, 29 Ariz. 472. 

82. Ainsworth v. National Bank of 
Arizona, 266 P. 8, 33 Ariz. 466. 

83. Security Trust & Savings Bank 
Vv. MeClure, 241 (Ps 5155) 298 Ariz, 4u2. 
228. In re Moore, 13 P. 880, 72 Cal. 
oo00 

Taylor v. Holyfield, 180 P. 208, 
10% Pian, 587 

86. See intra §§ 1000, 1001. 

87. Cal.—Royce v. Latshaw, 62 P. 
627, 15 Cal.App. 420. 

Colo.—Kellogg v. Kellogg, 40 P. 358, 
21 Colo. 181; Saint v. Guerrerio, 30 
Py 33), 17 Colo. 448,31, Am. S.R. 320% 
Peplelsen v. Gude, 17 "Pp. 2838, 11° Colo. 


Ind.—Ketcham y. Brazil Block Coal 
Co., 88 Ind. 515. 

Kan.—Midwest Lumber Co... v. 
Brinkmeyer, 264 P. 17, 125 Kan. 299; 
Minch v. Winters, 253 P. 578, 122 Kan. 


Door 

Mo.—Stillwell v. Bell, 154 S.W. 85, 
248 Mo. 61; Blood v. Sovereign Camp, 
W. O. W., 120 S.W. 700, 140 Mo.App. 
526. 

Mont.—Moss v. Goodhart, 131 P. 
1071, 47 Mont. 257. 

Nev.—Johnston y. Rosaschi, 194 P. 
1068, 44 Nev. 386; Nelson v. Smith, 
M6) Pr 26 hiss Pe O20, 42 Neves oor 
Van Vieet v. Olin, 4 Nev. 592. 


Okl.—American Nat. Bank of Okla- 
homa City v. Jorden, 254 P. 706, 123 
Ok Lode \ 


88. Kellogg v. Kellogg, 40 P. 358, 
21 Colors Minch v. Winters, 253-P. 
578, 122 Kan. 53: Munn vy. Gordon, 
125 Bee laren Kan. 519; Burnett v. 
Hudson, (Mo.) 228 S.W. 462; ‘Ameri- 
can Nat. Bank of Oklahoma City vy. 


tello v. Sims, 233 P. 449, 106 Okl. 94. 

89. Kellogg v. Kellogg, 40 P. 358, 
21 Colo. 181; Moss v. Goodhart, 181 P. 
LOT1,, 47. “Mont..~ 2575 Johnston v. 
Rosaschi, 194 P. 1063, 44 Nev. 386; 
Nelson v. Smith, 176 P. 261, 178 PB, 
625, 42 Nev. 302; American Nat. Bank 
of Oklahoma City v. Jorden, 254 P. 
706, 123 ‘Ok 1515" Costelloy vy: (Simiss 
233 P. 449, 106 Okl. ,94; Reuck v. 
Green, 202 P. 790, 84 Okl. 131. 


“In equitable actions where a jury 
is selected to pass upon any issue of 
fact, its verdict is merely advisory 
and may be adopted or rejected by 
the court, since it is the duty of the 
court to consider all the evidence and 
to render judgment in conformity 
with equitable principles and the 
rights of the parties. For this rea- 
son it is a matter of judicial discre- 
tion as to what matters of fact ger- 
mane to the issues shall be submitted 
to the jury, and error is not predicable 
upon an instruction given nor upon 
instructions refused in an equitable 
action.’”’ Costello v. Sims, supra. 


[a] Instruction that court is not 
bound by jury’s findiugs is proper. 
keep v. Smyth, °79 °S.W. 634, 96 S. 

Male 


90. In re Moore’s Estate, 13 P. 880; 
72 Cal. 335; Peck v. Farnham, 49 P. 
364, 24 Colo. 141; In re Keenan’s Will, 
176 N.W. 857, 171 Wis. 94. 


91. Corbett v. Kingan, 146 P. 922, 
16 Ariz. 440. 


92. Warring v. Freear, 28 P. 115, 
64 Cal. 54; Methvin Mining & In- 
vestment Co. v. Matthews, 93 S.E. 894, 
147 Ga. 321; Cooper v. Branch, 12 
S.E. 808, 86 Ga. 234; Randolph vy. St. 
voseeh Gas Co., (Mo.App.) 250 S.W. 


93. Methvin Mining & Investment 
oe v. Matthews, 93 S.BE. 894, 147 Ga. 
> 

94 Randolph v. St. Joseph Gas Co., 
(Mo.App.) 250 S.W. 642. 


95. Cal.—Holland vy. Kelly, 169 P. 
1000, 177 Cal. 43; Vallejo & N. R. Co. 
v. Reed Orehard Col; LET Teer 238 et 6g 
Cal. 245; Learned y. Castle, 7 P. 34, 
67 Cal. 41; Warring v. Freear, 28 P: 
115, 64 Cal. 54; Brandt Vv. Wheaton, 52 


- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no judgment should be entered on it.°® 
several issues are submitted, they should be an- 
swered separately,°* a practice which, it is said, 
greatly aids both court and jury in the proper ad- 
judieation of the rights of the parties.°® 


Under the statutes of New York, 
where the issues in a ease which has been placed 
on the special term ealendar and noticed for trial 
are sent to the trial term, to be tried by a jury, a 
verdict rendered on the issues, whether framed 
by the trial court or by the special term, must be 


Certification. 


Cal. 430. 
Ga.—Carter v. Lipsey, 70 Ga. 417. 
Ind.—Ketcham  v. Brazil Block 


Coal Co., 88 Ind. 515. 


Ky.—Bannon vy. P. Bannon Sewer 
Pipe Co., 119 S.W. 1170, 124 S.W. 843, 
136 Ky. 556; Petty v. Malier, 54 Ky. 
591. 


Nev.—Strattan v. Raine, 197 P. 694, 
200) P. 533,45 Nev. 10. 


S.C.—Ivy v. Clawson, 14 S.C. 267, 
272. 

And see supra § 996. 

“The verdict should not be general- 
ly for plaintiff or for defendant, but 
specifically on the matter submitted, 
somewhat in the nature of a special 
verdict.” Ivy v. Clawson, supra.. 


[a] What constitutes special ver- 
dict.—In a suit to reform an oil and 
gas lease, in which the only question 
of fact submitted to the jury was 
whether both parties, at the time of 
executing the lease, intended that it 
should be for five or ten years, a 
verdict of “five years’ ’in answer 
thereto was a special and not a gen- 
eral verdict. Teachers’ Conservative 
Inv. Ass’n v. England, 243 P. 137, 115 
Okl1. 298. 

[b] Exceptions to rule. — (1) 
Where special issues are submitted 
to a jury, and they announce that they 
eannot agree upon the special issues, 
but can agree upon a general verdict, 
and by consent of counsel on both 
sides the special issues are with- 
drawn and a general verdict received 
by the court, no error is committed. 
Mitchell v. Hockett, 25 Cal. 539, 85 
Am.D. 151. (2) Where there is no 
equity in the case, there should be 
a general verdict, and not a special 
finding of facts by the jury on a ques- 
tion submitted by the court. “In view 
of our decision that the petition set 
forth no cause for the equitable re- 
lief sought, the court erred in sub- 
mitting the questions of fact to the 
jury and in instructing them to find 


a special verdict of the facts only: 


by answering such questions. With 
the equity feature eliminated the 
ease was one only for damages, and 
a general verdict was necessary, and 
hence it was error to enter any de- 
cree whatever upon the special ver- 
dict rendered by the jury.”’ Central 
of Georgia Ry. Co. v. Americus Const. 
Co.) Go S.an. 855; 859), a3" Gal 392% 


96. Learned v. Castle, 7 P. 34, 67 
Cal. 41. 
97. Carter v. Lipsey, 70 Ga: 417; 


Bannon v. P. Bannon Sewer Pipe Co., 
119 S.W. 1170, 124 S.W. 843, 136 Ky. 
556; Petty v. Malier, 54 Ky. 591. 

[a] Sufficiency of verdict.—A ver- 
dict, on exceptions to an auditor’s re- 
port submitted by the court to a jury, 
that “we, the jury, Sustain the audi- 
tor in regard to exceptions 7, 8, 9, 11, 
and 14,” is a compliance with the re- 
quirements that the jury shall find on 
the’ exceptions seriatim. Cutliff v. 
Boyd, 72 'Ga. 302: 

San Carter.v.. Lipsey, 27.0. (Ga. au. 


99. Southhack vy. Central Trust 


TRIAL 


Where 


cial term.?®® 


In General. 


Co., LO-N- Yes. 11225 62. App: Div. 260. 
1. See cases infra this note. 


[a] In Minnesota (1) contrary to 
the prevailing rule, it has been uni- 
formly held that the verdict of a jury 
upon specific questions of faet sub- 
mitted for its examination in an 
equitable action under the practice 
prevailing in that state is not mere- 
ly advisory but is binding on the court 
in the same manner as a general ver- 
dict in a legal action. First Nat. 
Bank of Lakefield v. Quevli, 234 N.W. 
318, 182 Minn. 238; Buralsky v. Bu- 
ralsky, 122 N.W. 322, 108 Minn. 422; 
Reider v. Walz, 101 N.W. 601, 93 Minn. 
399; Niggeler.v. Maurin, 24 N.W. 369, 
34 Minn. 118; Marvin v. Dutcher, 4 N. 
W. 685, 26 Minn. 391. (2) The ver- 
dict is conclusive until vacated or set 
aside (Niggeler v. Maurin, supra; 
Marvin v. Dutcher, supra), (3) and is 
Subject to the same rules as to set- 
ting aside for insufficiency of evi- 
dence (Buralsky v. Buralsky, 122 N. 
W..' 322, 108 Minn. 422; Reider’ v. 
Walz, LOL NW. 60Y,.° 93)" Minn. (39:9: 
Niggeler v. Maurin, supra; Marvin v. 
Dutcher, supra). (4) It is not to be 
nullified by so halving what is és- 
sentially a single issue that, although 
a jury may decide one half, the court 
may then decide the other half con- 
trariwise and defeat the verdict. 
First Nat. Bank of Lakefield v. Quev- 
li, 234 N.W. 318, 182 Minn. 238. 


2. U.S.—Idaho & Oregon Land 
Imp. vGo. v%. Bradbury, 10° S.Ct. L7% 132 
U.S. 509, 88 L.Ed... 4335 . Quinby Vv. 
Conlan, 104 U.S. 420, 26 L.Ed. 800. 

Ark.—Hinkle v. Hinkle, 18 S.W. 
1049, 55 Ark. 583. 

Cal.—-Bettencourt v. Bank of Italy 
Nat? Trust .& Savings’ Assn, 18 P: 
(2d) 659; Ito v. Watanabe, 2 P.(2d) 
799, 218, Cal. 487; Schooler v.. Wil- 
liamson, 221 P. 195, 192 Cal. 472; Hol- 
land v. Kelly, 169 P. 1000, 177 Cal. 43; 
Vallejo & N. R. Co. v. Reed Orchard 
Co., 147, Pe. 238,169 Cali 545; "Davis 
vei Martin, 108 Ps 866, 1572 Cal.” 657: 
Warring v. Freear, 28 P. 115, 64 Cal. 
54; Contra Costa County v. Cowell 
Portland Cement Co., (App.) 14 P.(2d) 
606; Woolsey v. Woolsey, (App.) 9 
P.(2da). 605; Simon Newman Co.’ v. 
Woods, 259 P. 460, 85 Cal.App 360; 
Brichetto v. Raney, 245 P. 235, 76 Cal. 
App. 232; Meinecke v. Frasier, 232 P. 
499, 69 Cal.App. 688; Hunceker v. 
Lutz, 224 P. 1001, 65 Cal. App. 649: J. 
I. Case Threshing Mach. Co. v. Copren 
Bros. 1875.07.72, 40 GalApp. Loo: 

Colo.—Livings v. Tyo, 253 P. 385, 81 
Colo. 58; Order of Railway Conduc- 
tors v. Jones, 239 P. 882, 78 Colo. 80; 
Selfridge v. Leonard-Heffner Machine 
Co., 117 P. 158, 51 Colo. 314, Ann.Cas. 
1913B 282; Koch v. Story, 107 P. 1093, 
47 Colo. 335; Céntral Life Assur. So- 
ciety of United States v. Mulford, 100 
P. 423, 45 Colo. 240; Heron v. Weston, 
100, P1120; 44- Colo. 8795. Peck \v. 
Karnham, 49° P. 864, 24. Colo. 141; 
Weiss v. Ahrens, 135 P. 987, 24 Colo. 
App. 5381; Johnson v. First Nat. Bank, 
131 P. 284, 24 Colo.App. 28; Royce v. 
Latshaw, 62 P. 627, 15 Colo.App. 420. 


Idaho.—Tomita v. Johnson, 290 P. 
395, 49 Idaho 643; Johnson v. Niich- 
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certified by the elerk of the trial term to the spe- 


[§ 1000] (b) Operation and Effect—aa. Where 
Trial of Issues by Jury Not Matter of Right—(aa) 
In equitable actions and in other ac- 
tions in which the parties are not entitled as a 
matter of right to have issues of fact submitted to 
the jury, it has been held almost? uniformly that 
the verdict or findings of a jury on special issues 
of fact submitted to them for their determination 
is not binding on the court, but is advisory only.” 


els, 284 P. 840, 48 Idaho 654; 
v. Hart, 1 Idaho 423. 


Ind.—Hornbrook v. Powell, 44 N.E. 
802, 146 Ind. 39; Whitlock v. Con- 
sumer’s Gas Trust Co., 26 N.E. 570, 
l2%, Ind: 62s Wale brie, etces, Races 
v. Griffin, 92 Ind. 487; Chicago, I. & 
L. Ry. Co. v. Myers, 105 N.E. 645, 107 
N.E. 296, 8&7 Ind.App. 458. 


Kan.—Bell v. Newkirk, 12 P.(2d) 
733, 186 Kan. 111; Keefe v. Kill, 9 P. 
(2d) 640, 185 Kan. 14; Calkins v. Had- 
ley; ‘281 °P. 9192129 Kan. -140;) Mid= 
west Lumber Co. v. Brinkmeyer, 264 
P. 17 225° Kan. 299; * Taylor v.-Holy- 
field, 180 P. 208, 104 Kan. 587; Epp 
v. Hinton, 170 P. 987, 102 Kan. 14355 
Akins v. Holmes, 133 P. 849, 89 Kan. 
812; Bethany Hospital Co. v. Phil- 
ippi, 107 P. 530, 82 Kan. 64, 30 L.R.A: 
N.S. 194. 

Mo.—Northrip v. Burge, 164 S.W. 
584, 255 Mo. 641; Troll wv. Spencer, 141 
S.W. 855, 238 Mo. 81, Ann.Cas.1913A 
276; Forman v. Davis, 129 S.W. 221, 
229 Mo. 52; Davis v. Forman, 129 S. 
W. 213, 229 Mo. 27; Hewitt v. Dun- 
can’s Estate, (App.) 43 S.W.(2d) 87; 
Huls v. Lawrence, (App.) 300 S.W. 
1004; Blood v. Sovereign Camp W. O. 
W., 120 S.W. 700, 140 Mo.App. 526; 
James v. Oliver, 107 S.W. 1012, 129 
Mo.App. 86; Burdall v. Johnson, 99 S. 
W. 2, 122 Mo.App. 119. 


Mont.—Rutherford v. J. B. Long & 
Co., 240 P. 821; 74 Mont. 420; Ayers 
v. Buswell, 238 Pi 591, 73 Mont. 518; 
Bosanatz v. Ostronich, 187 P. 1009, 
57 Mont. 197; Bordeaux v. Bordeaux, 
115 P. 25, 43 Mont. 102; Short. v.. Es- 
tey, 83 PB. 479, 33 Mont. 261; 
stein: v. Largey, 70 P. 717, 27 Mont. 
212; Power v. Lenoir, 56 P. 106, 22 
Mont. 169; Lawlor v. Kemper, 49 P. 
398, 20 Mont. 138. 


Neb.—Bank of Stockham y. Alter, 
85 N.W. 300, 61 Neb. 358. 


Nev.—Strattan v. Raine, 197 P. 694, 
200 BP. 533, 45 Nev. 10; Duffy v. Mo- 
ran, 12 Nev. 94. 

N.Y.—McClave v. Gibb, 52 N.E. 186, 
157 N.Y. 418; Winsor v. Bush, 162 N. 
Y.S: 265,-175 App.Div. 753; Croker ve 
New York Trust Co., 205 N:¥.S. .761, 
123 Mise. 460 [aff 215 N.Y.S. 8338, 216 
App.Div. 832, and rev on_ other 
grounds 245 NY. 17, 156 N-B. (8115 
Jones v. Stewart, 7 N.Y.Civ.Proc. 165. 


N.D.—Merritt v. Adams County 
Land & Investment Co., 151 N.W. 11, 
29 N.D. 496; Peckham v. Van Bergen, 
SONG WV) 2C5.959 7.6.05, 68) IND B Obs 


Okl.—Terrell v. Wheeler-Motter 
Mercantile Co., 294 P. 644, 147 Okl. 
77; Brewer v. Ewing, 275 P. 331, 135 
Okl. 208; Town.of Jennings v. Pap- 
penfuss, 263 P. 456, 129 Okl. 85; First 
Nat. Bank v. Russell, 262 P. 205, 128 


Ramsay 


Okl. 222; Zwirtz v. Dorl, 253 P. 75, 
123 Okl. 224; Costello v. Sims, 233 P. 
449, 106 Okl. 94; Gentry v. Gentry, 
232 P. 379, 105 Okl. 288; Star v. Star; 
224 PP: 721), 94) OK. 226" wReuck ove 
Green, 202 P. 790, 84 Okl. 131; Pren- 
tice-v. Freeman, 185 P. 87; 76 Ok. 


260; Gorman v. Carlock, 179 P. 38, 72 
Okl. 104; Limerick v. Jefferson Life 
INnSi-Cosel69 PE. 25L0 80526. Olsl edness 


Crump v. Lanham, 168 P. 45, 67 Okl. 
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While by some statutes it is made the duty of the 
court to listen to the advice of the jury, whether, it 
is followed or not,*® and while it has been variously 
stated that the findings of the jury are 
to receive grave consideration,”* or that they are 


entitled to “great weight,’® or to 
with the court, it is nevertheless 


33; City of Chickasha vy. O’Brien, 159 
P. 282, 58 Okl. 46; Asher v. Doyle, 
150 P. 878, 50 Okl. 460; Success Real- 
ty Co. v. Trowbridge, 150 P. 898, 50 
OkI. 402; Hartsog v. Berry, 145 P. 
328, 45 Okl. 277; Kentucky Bank & 
Trust Co. v. Pritchett, 143 P. 338, 44 
Okl. 87; Galer v. Berrian, 140 P. 155, 
43 Okl. 303; Oklahoma Trust Co. v. 
Stein, 136 P. 746, 39 Okl. 756; Hogan 
v. Leeper, 133 P. 190, 37 Okl. 655, 47 
L.R.A.N.S. 475; Watson v. Borah, 132 
P. 347, 37 Okl. 357; Wah-tah-noh-zhe 
Vv. Moore, 129 P. 877, 36 Okl. 6381; 
Apache State Bank v. Daniels, 121 P. 
Jone oe ORI, 124.40, Ta RsACN.Sa 901, 
Ann.Cas.1914A 520; Murray v. Snow- 
der, 106 P. 645, 25 Okl. 421; Mosier v. 
Walter, 87 P. 877, 17 Okl. 305; Rich- 
ardson-Roberts-Bryne Dry Goods Co. 
v. Hockaday, 73 P. 957, 12 Okl. 546. 


Or.—Klussman v. Day, 213 P. 787, 
214A PH sss) 07 1Or., 109: 


S.C.—Whetstone v. Dreher, 136 S. 
BH. 209, 138 S.C. 169; Middleton v. 
Levi, 90, S.E. 325, 106 S.C. 32; New- 
bold v. McCrorey, 87 S.E. 542, 103 S. 
C. 299 [mod on other grounds 87 S.E. 
1103]; Flinn v. Brown, 6 S.C. 209. 


$.D.—Central Loan & Investment 
Co. v. Loiseau, 239 N.W. 487; South 
Dakota Wheat Growers’ Ass’n v. Sie- 
ler, 230 N.W. 805; Massey v. Fralish, 
TDG MNawW. 290) 3 Sumi odls | INiles: tive 
Lee, 140 N.W. 259, 31,S.D. 234; Byrne 
v. McKeachie, 137 N.W. 343, 29 S.D. 
476; Reichelt vy. Perry, 91 N.W. 459, 
15 S.D. 601; KF. Meyer Boot & Shoe 
Co. v. Shenkberg Co., 80 N.W. 126, 11 
S.D. 620. 


Tex.—Huddleston v. Texas Pipe 
Line Co., (Civ.App.) 230 S.W. 250. 


Utah.—Shafer v. Killpack, 173 P. 
948, 53 Utah 468; Swanson v. Sims, 
170 P. 774, 51 Utah 485; Escamilla v. 
Pingree, 141 P. 103, 44 Utah 421, L.R. 
A.1915B 475. 

Vt.—In re Peck’s Estate, 88 A. 568, 
87 Vt. 194 

Wiaen Hinwel v. Lindgren, 291 P. 
1085, 159 Wash. 20; Collins v. Har- 
ris, 227 P. 508, 130 Wash. 394; Pacif- 
ic Commercial Co. v. Northwestern 
Fisheries Co., 197 P. 980; 115 Wash. 
608; Reynolds v. Canton Ins. Office, 
Limited, of Hong Kong, China, 167 P. 
1115, 98 Wash. 425; Lindblom v. 
Johnston, 158 P. 972, 92 Wash. 171; 
In’ yesonos’. Estate, £40) P. 675,79 
Wash, 583; Leitch v. Young, 111 P. 
448, 60 Wash. 446; Pealer v. Grays 
Harbor Boom Co., 103 P. 451, 54 
Wash. 415. 


Wis.—Gavahan v. Village of Shore- 
wood, 228 N.W. 497, 200 Wis. 429; 
Marshall & Ilsley Bank v. -Schuer- 
brock, 217 N.W. 416, 195 Wis. 208; 
Henning v. Iron Ridge Canning Co., 
202 N.W. 466, 186 Wis. 499; Gersich 
v. Starich, 188 N.W. 492, 177 Wis. 507; 
In re Keenan’s Will, 176 N.W. 857, 
171 Wis. 94. 

“Where a case is one of equitable 
jurisdiction solely, the court is not 
bound to submit any issues of fact 
to a jury, and, if it does so, it is only 
for the purpose of ‘enlightening its 
conscience, and not to control its 
judgment.’” W. H.,.Taggart Mer- 
cantile Co. v. Clack, 71 B. 925, 8 Ariz. 
295, 297. 


[a] Analogy to chancery practice. 


TRIAL 


“entitled 


“some weight,’’® 
the duty of the 


—Findings of a jury upon special is- 
sues submitted to them by the court 
are not to be regarded in the light of 
a verdict, but should be treated as in 
chancery practice. Adkins v. Ware, 
3b. Tex. 577. 

{[b] In Arizona (1) originally, the 
rule that the verdict of a jury was ad- 
visory only and not: binding on_the 
court was in force. Dooley v. Bur- 
lington Gold Mining Co., 100 P. 797, 
12 Ariz. 332; W. H. Taggart Mercan- 
tild Co. v. Clack, 71 P. 925, 8 Ariz. 295. 
(2) Subsequently a statute was en- 
acted making the verdict binding on 
the court. Townsend v. Odle, 224 P. 
814, 26 Ariz. 235. (3) But a later 
statute restores the original practice 
and makes the verdict advisory only 
(Rundle v. Winters, 298 P. 929, 38 
Ariz. 239; Holman v. Roberts, 274 P. 
775, 35 Ariz. 110; Light v. Chandler 
Improvement Co., 261,.P. 969, 33 Ariz. 
101, 57 ACL.R. 107; oPawley. vs First 
Nat. Bank, 256 P. 507, 32 Ariz. 135; 
Miller v. Thompson, 229 P. 696, 26 
Ariz. 603), (4) and this statute has 
been held constitutional (Miller v. 
Thompson, supra). 


[c] In Kentucky (1) as was else- 
where shown, parties to equitable ac- 
tions are, by statute, entitled as a 
matter of right to a jury trial on 
purely legal issues arising in such 
actions. See supra § 988 note 17 [b]. 
(2) And while the verdict of a jury on 
purely equitable issues is merely ad- 
visory and not binding on the court 
(Schweitzer’s Trustee v. Schweitzer, 
35 S.W.(2d) 3, 2387 Ky. 159; Lewis v. 
Lewis’ Adm’r, 27 S.W.(2d) 940, 234 
Ky. 227; Elkhorn Land & Improve- 
ment Co. v. Wallace, 24 S.W.(2d) 560, 
232 Ky. 741; H. C. Whitmer Co. v. 
Jordan, 20 S.w. (2d) 714, 230 Ky. 710; 
Wood’s Guardian v. Inter Southern 
Life Ins, Co., 6 S.W.(2d) 712, 224 Ky. 
579; James v. Cullins, 282 S.W. 1106, 
214 Ky. 179; Hill’s Adm’r v. Hill, 282 
S.W. 760, 214 Ky. 63; Snyder v. Gen- 
eral Conference Board of Education of 
M. BE. Church South, 266 S.W. 661, 205 
Ky. 812; Southeastern Land Co. v. 
Jonnard, 249 S.W. 789, 198 Ky, 504; 
Lamkins vy. Cambron’s Adm’rs, 238 S. 
W. 766, 194 Ky. 246; Carter v. Flegle, 
232 S.W. 621, 192 Ky. 198; ‘Onin v. 
Hendren, 218 S.W. 1022, 187 Ky. 287; 
Early v. Farly, 207 S.W. 466, 182 Ky. 
757; R. .E. Jones & Co. v. Northern 
Assur. Co., Limited, of London, Eng- 
land, 207 S.W. 459, 182 Ky. 701; 
Campbell v. Napier, 206 Siw. 2Ul, 182 
Ky. 182; Louisville & N. R. Co. v. 
Tuttle, b03 S.W. 308, 180 Ky. 558; 
Fornash vy. Antrobus, 199 S.W. 781, 
UTS KY, 62h Consolidated Coal Co. v. 
Vanover, 179 S.W. 43, 166 Ky, 172; 
Anheier V. De Long, 176 S. W. 195, 164 
Ky. 694, Amn.Cea’s.1917A 1239; Sellers 
Vv. Sellers, 171 S.W. 449, 162 Ky. 9; 
Bannon v. Louisville Trust Co., 150 
Lae 510, 150 Ky. 401; Hall v. Orme, 

42 S.W. 1077, 146 Ky. 467; Harrison 
City of Greenville, 142 S.W. 219, 146 
Ky. 96; Walton Brick Co. v. Ander- 
son Foundry & Machine Works, 134 
SWawds6y) U4ae key weiae Stirman v. 
Crabtree, 122 S.W. 196; Morawick v. 
BN ORC 107 S:W. 759, 128 Ky: 155, 
32 Ky.L. 971; Leigh v. Citizens’ Sav. 
Bank, 102 Sw. 238, 31 Ky.L. 251; 
Wilson v. Nichols & Shepherd Co., 97 
S.W. 18,139) Keye506; 129 Ky. 1128; 
Hill v. Phillips, % S.W. 917, 87 Ky. 169, 
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[§ 1000 


court to consider all the evidence? and ultimately 
to determine for itself all the questions of fact* 
as well as of law,® and render a decision which must 
be the result of the court’s own judgment,’ the 
findings or verdict at most being only evidence for 
the information of the court." 
convinced is, after all, the mind not of the jury, 


The mind to be 


10 Ky.L. 31), (8) the rule is otherwise 
as to purely legal issues submitted to 
a jury, in which case the verdict of 
a jury may be said to stand on the 
same footing as in ordinary jury 
trials (see infra § 1003). 


3. Ainsworth v. National Bank of 
Arizona, 266 P. 8, 33 Ariz. 466; Light 
v. Chandler Imp. Co., 261 P. 969, 33 
Ariz. 101, 57 A.L:R-=10%s5, Security 
Trust & Savings Bank v. McClure, 241 
P) 515, 29 Ariz. 325. 


4. Peckhan vy. Van Bergen, 80 N.W. 
159,861, 8 AN. Ds 595: 


5. Reddick v. Keesling, 28 N.E. 
; ee Ind. 128; Peake v. Peake, 


6. Glenn v. Crescent Coal Co., 140 
. 48, 46, 145 Ky. 137, 37 L.R.A.N.S. 


Costello v. 
~ 94, 

8. Idaho.—Ramsay v. Hart, 1 Ida- 
ho 423. 


Ind.—Reddick v. Keesling, 28 N.E. 
316, 129 Ind. 128; Farmers’ Bank of 


Sims, 238 P. 449, 106 


Mogsee ts v. Butterfield, 100 Ind. 
N.Y.—McNaughton v. Osgood, 21 


N.E. 1044, 114 N.Y. 574. 
N.C.—Fisher v. Carroll, 46 N.C. 27. 


Okl.—Teachers’ Conservative Inv. 
Ass’n v. England, 243 P. 137, 115 OklI. 
298; Limerick v. Jefferson Life Ins. 
Co., 169 P. 1080, 67 Okl. 178; Ken- 
tucky Bank & Trust Cota Pritchett, 
143 P. 338, 44 Okl. 87; Galer v. Ber- 
rian; 140 P1155, 43° Okl., 303%. Wah= 
tah-noh-zhe v, Moore, 129 P. 877, 386 
Okl. 681; Tobin v. O’Brieter, 85 P. 
1121, 16 Okl. 500. 

S.C.—Whetstone v. Dreher, 
2039 Wiss SEs 169: 
tin; 21) 'S.C. 3925 
9 S.C. 147. 


S.D.—South Dakota Wheat Grow- 
ers’ Ass’n vy. Sieler, 230 N.W. 805. 


Wis.—Gersich v. Starich, 188 N.W. 
492, 177 Wis. 507; In re Keenan’s 
Will, 176 N.W. 877, 171 Wis. 94; Stahl 
v. Gotzenberger, 45 Wis. 121. 


9. Ramsay Vv. Hart; Io Idaho 423° 
Teachers’ Censervative Inv. Ass’n y. 
England, 243 P. 137, 115° Ok) 2985 
Limerick vy. Jefferson Life Ins. Co., 
169 P, 1080, 67 Okl. 178; Kentucky 
Bank & Trust Co. v. Pritchett, 143 P. 
338, 44 Okl. 87; Galer v. Berrian, 140 
ig), 155, 43 Okl. 303; Wah-tah-noh-zhe 
ve Moore, 1L29"'P. 877, 36 Okl. 681; To- 


136 S.E. 
Brownlee v. Mar- 
Gadsden v. Whaley, 


ah v. O’Brieter, $5. Leceile ies G ais Ok. 
10. Ramsay v. Hart, 1 Idaho 423. 


“The decree which the court enters 
upon the return of the verdict must 
be its own decree, based upon its own 
knowledge of the facts, and it can 
treat the verdict of the jury only as 
an opinion on the facts which it is at 
liberty to eonsult.” Byrne v. Mc- 


ie 137 NW. 348, 29 S.D. 476, 
11. McClave y. Gibb, 52 N.E. 186, 


157 N.Y. 413; McNaughton y. Osgood, 
21 N.E. 1044, 114 N.Y. 574; Kelly v. 
Home Savings Bank of City of Al- 
bany, 92 N.Y.S. 578, 103 App.Div. 141; 
Waese ns Vv. Dreher, 136 S.E. 209, 138 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1000-1002] 


but of the court.!2 


[§ 1001] (bb) Adoption, Modification, Rejection, 
or Setting Aside—aaa. In General. 
in the preceding section, 
court may adopt the verdict or findings in whole 
or in part,'? or modify :them,'* or disregard them 
If the court, for any reason, is dis- 
satisfied with the verdict or findings, it may set 
them aside and order a new trial.'® 
bound to order a new trial,'* or a mistrial,?® since 
the verdict of a jury is merely advisory,?® but may 
make findings of its own?° according to its own 
judgment?! “and enter a judgment in accordance 
with its own determination,?? as though the trial 


principles stated 


altogether.1® 


12. Emery v. First Nat. Bank, 156 
N.W. 105, 32 N.D. 575. 

13. Cal. Hunceker v. Lutz, 224 P. 
1001, 65 Cal.App. 649. 


Ind.—Pence v. Garrison, 93 Ind. 345. 


Kan.—Calkins v. Hadley, 281 P. 
919, 129 Kan. 140. 

Ky.—Hill v. Hill, 282 S.W. 760, 214 
Ky. 63. 

Mo.—Blood v. Sovereign Camp W. 
O. W., 120 S.W. 700, 140 Mo.App. 526. 

Neb.—Central Granaries Co. v. Ne- 
braska Lumbermen’s Mut. Ins. Ass’n, 
Lincoln, Neb., 182 N.W. 582, 106 Neb. 
80. 

N.Y.—Acker v. Leland, 15 N.E. 743, 
109 N.Y. 5; Hammond v. Morgan, 4 
N.B.. 328, 101 N.Y. 179; Learned. v. 
Tillotson, 97 N.Y. 1, 49 Am.R. 508; 
Kelly v. Home Sav. Bank of City of 
Albany, 92 N.Y.S. 578, 103 App.Div. 
141. 

Okl.—First Nat. Bank of Westville 
v. Russell, 262. P. 205, 128 Okl. 222; 
Zwirtz v. Dorl, 253 P. 75, 123 Okl. 
284; Teachers’ Conservative Inv. 
Ass'n v. England, 243 P. 137, 115 Okl. 
298; Gentry v. Gentry, 232 Pp. 370, 105 
Okl. 288; Reuck v. Green, 202 P. 790, 
84 Okl. 131; Crump v. Lanham, 168 Pp. 
43, 67 Okl. 33; Galer v. Berrian, 140 
P. 255, 43 Okl. 303; Tobin v. O’Briet- 
er, 85 P. 1121, 16 Okl. 500. 

S.D.—South Dakota Wheat Grow- 
ers’ Ass’n v. Sieler, 230 N.W. 805. 


Vt.—In re Peck’s Estate, 88 A. 568, 
87 Vt. 194. 

Wash.—Pacific Commercial Co. v. 
Northwestern Fisheries Co., 197 P. 
930, 115 Wash. 608. 


14. Central L. Assur. Soc. v. Mul- 
ford, 100 P. 423, 45 Colo. 240; Acker 
we. Weland,—15 JN. Bi 743, 109 © NOY. 55 
Kelly v. Home Sav. Bank of City of 
Albany, 92 N.Y.S. 578, 103 App.Div. 
141; In re Peck’s Estate, 88 A. 568, 
87 Vt. 194; Hennig v. Iron Ridge Can. 
ning Co., 202 N.W. 466, 186 Wis. 499. 


15. Ariz.—Holman v. Roberts, 274 
Pa Ribs OPATIZ. JAOs. Wis Hs Taggart 
Mercantile Co. v. Clack, (aE; oO a eo 
Ariz. 295. 


Cal.—Schooler v. Williamson, 221 P. 
195, 192 Cal. 472; Contra Costa Coun- 
ty v. Cowell Portland Cement Co., 
(Appin 46 P: 2d) 60655 J. wt.) Case 
Threshing Mach. Co. v. Copren Bros., 
187 PP. 772, 45 Cal.App. 159. 


CGolo.—ivines v. Tyo. 253 -P. 385, 
81 Colo. 58; Welty _v. Burks, 231 P. 
660, 76 Colo. 365; Central L. Assur. 
Soe. v. Mulford, 100 P. .423, 45 Colo. 
240; McClelland Vv. Bullis, 81 P. igi le 
34 Colo. 69; Kirtley v. Marshall Sil- 
ver Min. Co., 6 P. 920, 8 Colo. 279. 


Ind.—Hornbrook v. Powell, 44 N.E. 
802, 146 Ind. 39; Buddick v. Kiesling, 
983 N.B.1 316, 129 Ind. 128; Pence v. 
Garrison, 93 Ind. 345. 

Kan.—Fairbanks, Morse & Co. v. 
Simmons, 173 P. 277, 103 Kan. 202; 
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had -taken place without a jury,?* or, what is an 


In view of the 


the sions.?* 


tion. 


But it is not 


Hane v. Holmes, 133 P. 849, 89 Kan. 


Ky.—James v. Cullins, 282 S.W. 
1106, -2149Ky 179; HT sv.) Ei. 282 
S.W. 760, 214 Ky. 63; Cumberland 


Grocery Co. v. Harwood Barley Mfg. 
Co., 211 S.W. 409, 184 Ky..70; Harly 
v. Early, 207 S.W. 466, 182 Ky. 757; 
Louisville & N. R. Co. v. Tuttle, 203 
S.W. 308, 180 Ky. 558. 


Mo.—Hewitt v. Duncan’s Estate, 
(App.) 43 S.W.(2d) 87; Blood v. Sov- 
ereign Camp W. O. W., 120 S.W. 700, 
140 Mo.App. 526. 

Mont.—Rutherford v. J. B. Long & 
Co., 240 P. 821, 74 Mont. 420; Ayers 
v. Buswell, 238 P. 591, 73 Mont. 518; 
Bosanatz v. Ostronich, 187 P. 1009, 
57 Mont. 197; Bordeaux v. Bordeaux, 
115 P. 25, 43 Mont. 102. 

N.Y.—Acker v. Leland, 15 N.E. 743, 
109 N.Y. 5; Winsor v. Bush, 162 N.Y. 
S> 265.8 175) AppDIv.. Ws; “Kelly tv. 
Home Sav. Bank of City of Albany, 
92 N.Y.S. 578, 103 App.Div. 141. 


Okl.—First Nat. Bank of Westville 
vi Russell, 262. Pr3205,. 128, Ok. 222: 
Zwirtz v. Dor], 253 P. 75, 123 Okl. 284; 
Teachers’ Conservative Inv. Ass'n v. 
Hngland, 243 P.-187,- 115 Okl> 298; 
Gentry v. Gentry, 232 P. 370, 105 OKI. 
288; Prentice v. Freeman, 185 A roi, 
76 Okl. 260; Limerick v. Jefferson 
Life Ins. Co., 169 P.-1080, 67 Okl, 178; 
Crump v. Lanham, 168 P. 43, 67 Okl. 
33; Galer v. Berrian, 140 P. 255, 43 
Okl. 303. 


S.D.—South Dakota Wheat Grow- 
ers’ Ass’n v. Sieler, 230 ‘(N.W. 805; 
prea cas v. Perry, 91 NW. 459, 15 °S. 


Utah.—Schafer v. Kilpack, 173 P. 
948, 53 Utah 468. 


Wis.—Hennig v. Iron Ridge Can- 
ning Co., 202 N.W. 466, 186 Wis. 499. 


[a] Incompetency of juror.—Where, 
in escheat proceedings in which no 
jury trial is contemplated, one of the 
jurors was clearly incompetent, be- 
ing possessed of Knowledge which he 
should have disclosed in open court, 
and which apparently he did disclose 
to his fellow jurors,-the finding of the 
jury was entitled to no weight or 
consideration. State v. Conklin, 168 
N.W. 861, 40 S.D. 565. 

16. Corbett v. Kingan, 146 P. 922, 
16 Ariz. 440; Randall v. Randall, 21 
N.E. 1020, 114 N.Y. 499; Vermilyea 
Vv. Palmer, 52 N.%.' 471% Colie vi 'Bifft, 
49- INVY. 119. 

17. Vermilyea v. 
471; In re JIxeenan’s Will, 
877, 171 Wis. 94. 

18. Whetstone v. Dreher, 136 S.E. 
209, 1388 S.C. 169. 

19. In re Keenan’s Will, 176 N.W. 
877, 171 Wis. 94. 


Palmer, 52 N.Y. 
176 N.W. 


20. Cal.—Woolsey Vv. Woolsey, 
(App.) 9 “P.@a)-° 605: Brichetta : v. 
Raney, 245 P. 2385, 76 Cal.App. 2382; 


Hunceker v. Lutz, 224 P. 1001, 65 Cal. 


‘ 


equivalent, it may direct a particular verdict upon 
the facts as being in accord with its own conclu- 


[§ 1002] bbb. Necessity for, and Effect of, Adop- 
Before a verdict or findings can become ef- 
fective,?> or be made the basis of a judgment,”* 
they must be approved or adopted by the court in 
some unmistakable manner.?7 
verdict is not proof of the facts found thereby,?* 
but only of the fact that it was rendered.” 
however, the verdict or findings are adopted by the 
court, they become its findings or verdict,®° to the 
extent to which 


Until adopted, the 
jhe 


the issues made by the pleadings 


App. 649; J. I. Case Threshing Mach. 
Co. v. Coprén Bros., 187 P. 772, 45 
Cal.App. 159. 


Colo.—Central L. Assur. Soc. v. 
Mulford, 100 P. 423, 45 Colo. 240. 

Kan.—Calkins v. Hadley, 281 P. 919, 
129 Kan. 140; Fairbanks, Morse & 
a Ve SiMmMons,. 173) Pelat te L0o wwate 
02. 


Mont.—Rutherford v. J. B. Long & 
Co., 240 P. 821, 74 Mont. 420; Bor- 
denue v. Bordeaux, 115 P. 25, 43 Mont. 


N.Y.—Learned v. Tillotson, 97 N. 
Y. 1, 49 Am.R. 508. 


Okl.—Teachers’ Conservative Inv. 
Ass’n v. England, 243 P. 137, 115 Okl. 


298; Gentry v. Gentry, 232 P. 370, 
105 Okl. 288; Hogan v. Leeper, 133 P. 
190,37 ‘Oki. (656) 47 La, RUA NES! #2757 


Wis.—Hennig v. Iron Ridge Can- 
ning Co., 202 N.W. 466, 186 Wis. 499; 
In re Keenan’s Will, 176 N.W. 857, 
171 Wis. 94. 

[a] Findings of court in conflict 
with verdict.—Where the court’s find- 
ings on an equitable issue conflict 
with the verdict, the findings super- 
sede the verdict. Marshall & Ilsley 
Bank v. Schuerbrock, 217 N.W. 416, 
195 Wis. 208. 


21. Learned v. Tillotson, 97 N.Y. 
1, 49 Am.R. 508. 


22. Galvin v. Palmer, 
113 Cal. 46; Cumberland Grocery Co. 
v.' Harwood Mfg. Co., 211 S.W. 409; 
184 Ky. 70; Early v. Barly, 207 S.W. 
466, 182 Ky. 757; In re Peck’s Estate, 
88 A. 568, 87 Vt. 194. 

23. McClave v. Gibb, 52 N.E. 186, 
157 N.Y. 413; Kelly v. Home Savings 
Bank of City of Albany, 92 N.Y.S. 578, 
103 App.Div. 141; In re Peck’s Es- 
tate, 88 A. 568, 87 Vt. 194. 

24. Galvin v. Palmer, 45 P. 172 


Cal. 46; In re Peck’s Estate, 88 ae 
568, 87 ‘Vt. 194. 


£5 Pe 2% 


25. Dyson v. Rhode Island Co., 57 
Avatile 25: Ris 600. 6oeiban Acme obs 

26. Bradley Co. v. Bradley, 173 P. 
1009, 87 Cal.App. 270; Vermilyea v. 


Palmer, 52 N.Y. 471 

27. Bradley Co. v. Bradley, 173 LP. 
1009, 37 Cal.App. 270. 

28. Duffy v. Moran, 12 Nev. 94. 

29. Duffy v. Moran, supra. 

30.. Cal.—Morrison v. Stone, 37 P. 
142, 103 Cal. 94: Goldman y. Rogers, 
24. Pi WG82,2:86 sCall i574: Warnine ewes 
Freear, 28 P. 115, 64 Cal. 54. 

Colo.—Wilson v. Ward, 56 P. 573, 
26 Colo. 39. 


Tdaho.—Ramsay v. Hart, 1 Idaho 
a 


N.Y.—Vermilyea v. Palmer, 52 N. 
Y. 471. 
Okl.—Star v. Star, 221 P. 721, 94 


Ok], 225. 


Wis.—Kammermeyer y. Hilz, 92 N. 
W. 1107, 116 Wis. 313. 
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are covered.*t And when adopted, a verdict has 
the conclusive effect of a final adjudication.®? 


[§ 1003] bb. Where Trial of Issues by Jury Mat- 
ter of Right. Where, notwithstanding the equita- 
ble nature of an action, the parties are by posi- 
tive provision of organic law or statute entitled 
to a jury trial of Specific legal issues of fact there- 
in designated,?* or of all ine issues®* of fact in 
the ease, the verdict is not merely advisory as is 
the general rule in equitable actions,*> but is bind- 
ing on the court and the parties, having the same 
force and effect as verdicts in ordinary jury trials,°° 
and it cannot be set aside unless it is palpably against 
the weight of the evidence,®* or for some other 
reason authorized by law and the facts.°° However, 
the court will have the right to set aside the ver- 
dict if it considers it contrary to the weight of 
evidence.?® In most jurisdictions, where organic 
or statutory provisions of the character under con- 
sideration are in force, the verdict is given this 
effect only in cases where legal issues are submit- 
ted to the jury,*® although in at least one jurisdic- 


[a] What constitutes adoption.— Estep 
(1) Where it appears from the recit- 
als in the findings of fact and in the | qo, 
judgment that the court made its 
findings of fact and conclusions of 
law upon special issues of fact sub- 


v. Wiser, 


TRIAL 


See supra §§ 1000, 1001. 

36. Castleman v. Continental Car 
Sy SAW ace AU eZ eas 
201 Savy. (el 9, kyr 06s 
Smith & Nixon Co. v. Curry, 146 S.W. 


434, 148 Ky. 166; Morawick v. Mor- 


4 
[§§ 1002-1005 


tion the verdict would seem to be conclusive irre- 
spective of whether the issues submitted were legal 
or equitable.*1 : 


[§ 1004] i lean eirent. lt is well settled that it 
is error to ponder judgment simply on the verdict 
of a jury,*? which, as already shown, is advisory 
only.t® The judgment must be the result of the 
conelusions of the judge both on the law** and the 
facts.4° The verdict does not relieve the court of 
the necessity of making findings of fact as a ba- 
sis for the judgment,*® especially where only part 
of the material issues made by the pleadings are 
submitted to the jury;** and this is so whether ei- 
ther party specifically demand findings or not.*® 


[§ 1005] 8. View or Inspection—a. Power or 
Duty*® To Make. On a trial of a cause by the court 
without a jury, it has very generally been held that 
the judge trying the case may, in the exercise of 
his diseretion, inspect material objects, or view prem- 
ises in dispute or premises where facts material to 
the cause have occurred.®® While this power has 


Reed Orchard Co., 147 P. 238, 169 Cal. 
545>~Moore? ve "Copp, 512 Ps--630; elo 
Cal. 429; Haight v. Tryon, 44 P. 318, 
lt? Cal..4< learned! vakCastles times 
34, 67 Cal. 41; Warring v. Freear, 28 
P. 115, 64 Cal. 54; Brandt v. Wheat- 


Fort 


mitted to a jury, in accordance with | tineck, 107 S.W. 759, 128 Ky. 155, 32 | 0m, 52 Cal. 430; Meinecke v. Frasier, 
the verdict of the jury, it is sufficient- | Ky.L,, 971: Hill v. Phillips, TSW. 917, 232 P. 499, 69 Cal.App. 688; Byrne v. 
mo epowne that the court poovies the | 87 Ky. 169, 10nkKey. te ot Hate ar 137% INGW. (343, -29 )S2p: 
ndings o e jury, and it is not nec- 76. 
«< 9 37. Elkhorn Land & Improvement 
essary that the word “adopt” be used | q,"'\. Wallace, 24 S.W.(2d) 560, 232] 47. Sanderg v. Simcich, 2 P. 741, 
in order to show an adoption of their yee M0 § , 65 1 
: : Ky. 741; Louisville & N. R. Co. v. 5 Cal. 50. 

verdict. Goldman y. Rogers, 24 P. Tuttle, 203 S.W. 308, 180 Ky. 559: 4G. Shee WOT IEH aaeeeeLaaae 
ez, 650Cal. 574. 4 (2) Refusing jude” | Seocter vo Tubb, 179 (SW. 620, 266 Gal. Ur sek aoe Beate 


ment notwithstanding an advisory 
verdict overruling a motion to set 
aside the verdict and grant a new 
trial and entering judgment accord- 
ing to the verdict and findings is, in 
effect, an adoption of such verdict 
and findings. First Nat. Bank v. Rus- 
Sell, “262 BP. 205, 128 Okl. 222. &)) 
and where a court, after submitting 
the issues to the jury, does not for- 
mally withdraw them nor expressly 38. 
find the facts for itself, such action | Co. v. 


eye 66s 


S.W. 
Martineck, 
Byeh BAibY  OYGls 


Walton Brick Co. v. Ander- 
son Foundry & Machine Works, 
136, 142 Ky. 274; 
107 S.W. 
Small v. Reeves, 46 
289, 20 Ky.L. 504; 
Hill v. Phillips, 7 S.W. 917,\87 Ky.169; 
rere v. Knox, 31 S.W. 284, 17 Ky.L. 


‘S.W. 726, 104 Ky. 


Elkhorn Land & Improvement 
Wallace, 24 S.W.(2d) 560, 232 


134 49. By jury: 
Morawick vy. | In: 
759, 128 Ky. 155, Criminal cases see Criminal Law 
§§ 2090-2092. 
Eminent domain proceedings 
Eminent Domain § 569. 
Power to grant and mode of conduct- 
ing see supra § 90. 


see 


in effect is a finding by the court in 
accordance with a special verdict. 
In re Peck’s Mstate, 88 A. 568, 87 Vt. 
194. 

81. Warring v. Freear, 28 BP: 115, 
64 Cal. 54; Wilson v. Ward, 56 P. 573, 
OE COlOn pos 

eo. Clink v. Thurston, 47 Cali. 21. 


33. Cal.—Ito v. Watanabe, 2 P. 
Cay 799, 213 Cale 487; Hughes’ -v. 
Dunlap, 27 P. 642, 91 Cal. 385. 


Conn.—Welbrot v. Levenberg, 118 


A. 911, 98 Conn. 217. 

Ky.—Elkhorn Land & Improvement 
Co. v. Wallace, 24 S.W.(2d) 560, 232 
Ky. 741: Smith & Nixon Co. v. Cur- 
ry, 146 S.W. 434, 148 Ky. 166. 

N.Y.—McClave v. Gibb, 52 N.E. 186, 
i StelOlmeNe Nien 4 Lo. 

N.C.—Whitted v..Fuquay, 37 S.E. 
141, 127 N.C. 68; Ely v. Early, 94 N. 
Opie ; 

“Where a party is entitled by the 
constitution or by express provisions 
of law to a trial by jury of one or 
more issues of fact, the finding of the 
jury is conclusive in the action, un- 
less the verdict is set aside or a new 
trial is granted.” McClave v. Gibb, 
supra. 

34. Mellen v. Mellen, 21 N.Y.Civ. 
Proc. 301 (under statute giving right 
‘to trial of issue of action in actions 
for partition). 


Ky. 741. 

39. Whitted v. Fuquay, 37 S.E. 141, 
127 N.C. 68. 

40. See California, Connecticut, 
Kentucky, and New York decisions 
supra this section. 

41. Whitted v. Fuquay, 37 S.E. 141, 
LN COREG 

42. Cal.—Warring v. 
115, 64 Cal. 54. 

Idaho.—Ramsay v. Hart, 

a 

Okl.—Teachers’ Conservative Inv. 
Sopme v. England, 243 P. 137, 115 Okl. 
298. 

S.C.—Whetstone v. Dreher, 
209," 138" S.Gr 169. 

.D.—Byrne v. McKeachie, 137 N. 
W. 3438, 29 S.D. 476. 

43. See supra § 1000. 

44, Teachers’ Conservative Inv. 
Ass'n v. England, 248 P. 137, 115 Okl. 
298; Whetstone v. Dreher, 136 S.K. 


Freear, 28 P. 


1 Idaho 


136 S.1. 


AOS AR SCs TIGR shana ye se Nike= 
Keachie, 137 N.W. 3438, 29 S.D. 476. 
45. T’eachers’ Conservative Inv. 


Ass'n v. England, 243 P. 137, 115 Ok. 
298; Whetstone v. Dreher, 136 S.F. 
ZOO, sass SLCr eO Oram yanie meyeumENEGs 
Keachie, 187 N.W. .343, 29 S.D. 476. 
And see cases infra this section. 


46. Holland v. Kelly, 
iis Calas 


169 P. 1000, 
Vallejo & N. R. Co. v. 


Unauthorized view and inspection see 

supra § 800. 

50. U.S.—Wall v. U. S. Mining Co., 
232 EF. 618. 

Ala.—Adalex Const. Co. 
106 So. 338, 214 Ala. 538. 

Cal.—Cutting v. Vaughn, 187 P. 19, 
182 Cal. 151; Kendley v. City of Ana- 
heim, 294 _P. 769, 110 Cal. App. TOL: 
Bleuel v. City of Oakland, 262 PB. 477 
87 Cal.App. 594; Vaughan v. Tulare 
County, 205 P...21, 56) Cal. App. 261% 
Wright v. Locomobile Co. of America, 
167 P. 407, 33 Cal.App. 694; Hatton vy. 
Grere, 88) BP oboe 4ealk App. baits 

Canal Zone, Arosemena v. Paredes, 
2 Canal Zone 41 (under statutory au- 
thorization). 

Conn.—-G. F. Heublein, Inc. v. See- 
ond Nat. Bank, 160 A. 898, 115 Conn. 
168; Hurlburt v. Bussemey, 126 A. 
273, 101 Conn. 406; McGar v. Borough 
of Bristol, 42 A.-1000, 71 Conn. 652. 

Tll.—Equitable Powder Mfg. Co. v. 
Cleveland; C., GC. & St. Lary Col ios 
ee 265 [aff $92 N.B. 979, 246 Ill. 


v. Atkins, 


Iowa.—Melson vy. Ormsby, 151 N.W. 
817, 169 Iowa 522. 

Mass.—Sargeant v. Traverse Bldg. 
Trust, 167 N.E. 233, 267 Mass. 490. 

Mich.—Morse v. Blanchard, 75 N. 
W... 98, 117 Mich. 37. 


Minn.—Claesgens vy. Animal Rescue 
League of Hennepin County, Minn., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1005-1006] 


sometimes been expressly conferred by statute,*? 
no statutory authority is necessary to the exercise 
The power may be exercised on the re- 
quest of either or both of the parties,®* or upon 
In the absence of stat- 
ute providing otherwise,®*® it is entirely within the 
discretion of the court as to whether or not it will 
view the premises;°® and it may refuse a request 
to do so,°* even after the court has stated that he 
intended to inspect the premises, if the party ask- 
ing the inspection is given a sufficient opportunity 
to supply any deficiency in the evidence that he 
might have allowed to exist by reason of his belief 
that the court was going to make such inspection.®® 


Taking of view in another state by the court 
as the trier of the facts, to acquire material infor- 
mation obtainable by inspection only, is not so far 
beyond the jurisdiction of the court as to render all 
per sinere proceedings, including judgment there- 
if an irregularity in the trial, it is 


thereof.®? 


the judge’s own motion.®* 


n, void, but, 


Inc., 216 N.W. 535, 173 Minn. 61. 
Nev.—Love v. Mount Oddie United 
Mines Co., 184 P. 921, 181 P. 133, 43 
Nev. 61. 
N.H.—Carpenter v. Carpenter, 101 
A. 628, 78 N.H. 440, L.R.A.1917F 974. 
N.J.—United Cigar Stores Co. of 
America v. United Confectioners, 111 
A. 603, 92 N.J.Eq. 56 [aff 113 A. 226, 
92 N.J.Eq. 449, 17 A.L.R. 779]. 
Or.—Molalla Electrie Co. v. Wheel- 
er, 154 P. 686, 79 Or. 478. 


Philippine.-—Sambrano v. Arzaga, 
22 Philippine 130. 
Porto Rico.—Perez v. Yabucoa 


Sugar Co., 15 Porto Rico 200. 
S.D.—Mason v. Braught, 146 N.W. 

687, 33° S.D,, 559: 
Wis.—Kremer 

654, 105 Wis. 534. 


[a] Thus (1) it has been held that, 
in actions for damages for personal 
injuries, the court may inspect the 
place of the accident, at least in the 
absence of any objection raised there- 
to. Perez v. Yabucoa Sugar Co., 15 
Porto Rico 200. (2) Where the evi- 
dence in a disputed boundary case is 
so uncertain that it is impossible 
definitely to locate the boundary 
therefrom, it is not error for the trial 
court to view the locality at the re- 
quest of the parties, and accompanied 
by them and their attorneys. Weiant 
v. Rockland Lake Trap-Rock Co., 70 
N.Y.S. 718, 61 App.Div. 383. (3) Ac- 
tion of the trial court in viewing the 
premises where a _ proposed riding 
academy was to be conducted, and in 
viewing the premises of a rival riding 
academy which had been licensed, was 
not error in a mandamus action to 
compel the city council to issue a per- 
mit, where members of the council 
had also visited the prémises. Bleuel 
v. City of Oakland, 262 P: 477, 87 Cal. 
App. 594. (4) Inanaction to recover 
damages for the alleged wrongful 
flooding of plaintiff’s premises, it was 
proper for the court, at the request of 
all parties, to permit a view of the 
premises in question. Equitable Pow- 
der Mfg. Co. v. Cleveland, C., C. & St. 
Pe oO. Don Ll ADD). 0) (Latt .92) IN: 
HB. 979, 246 Ill. 582]. (5) The judge 
has the right, after submission, to 
make a microscopical examination of 
a writing in evidence, to determine 
which of two words was written first, 
where one was written over the other. 
Morse v. Blanchard, 75 N.W. 93, 117 


v. Thwaits, 81 N.W. 


Mich. 87. 
51. Arosemena v. Paredes, 2 Canal 
Zone 41 
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‘Mass. 490; 
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sible. 


clusion.®* 


52. Mason v. Braught, 146 N.W. 
687, 38 S.D. 559. And see cases supra 
note 50. 


53. Melson v. Ormsby, 151 N.W. 
817, 169 Iowa 522; Sargeant v. Tra- 
verse Bldg. Trust, 167 N.E. 233, 267 
Alaimo v. Ange, 240 N.Y. 
S. 445, 228 App.Div. 872 [aff 175 N.E. 
325, 255 N.Y. 588]; Johnson v. State, 
173 N.Y.S. 701, 186 App.Div. 389 [aff 
175 N.Y.S. 299, 104 Misc. 395]; Weiant 
v. Rockland Lake Trap-Rock Co., 70 
N.Y.S. 713, 61 App.Div. 383. 

54. Adalex Const. Co. v. Atkins, 
106 So. 338, 214 Ala. 53; Sargeant v. 
Traverse Bldg. Trust, 167 N.E. 233, 
267 Mass. 490. But see Anderson v. 
Leblang, 211 N.Y.S. 613, 125. Mise. 
820 (“in the absence of the consent of 
the parties, the court could not view 
the premises in order to determine 
whether plaintiff had or had not per- 
formed’’). 


55. Parrott.v: Barrett, 62 S.H., 241, 
ch WS Or, Sib 


56. Urton v. Ousdal, 257 P. 584, 84 
CaLApp. 211;) Garcia v. Diaz, 33 Porto 
Rico 98; Rubio v. Garage Mayaguez, 
ING.) 25, POrto. Rico obo. Parrottn ys: 
Barrett, 62S... 241, 81 S:€.-255 


57. Urtonwv..Ousdak 257) BP. -584. 84 
Cal.App. 211; Rubio v.:Garage Maya- 
guez, Inc., 23. Porto Rico 565; Par- 
poe v. Barrett, 62 S.E. 241, 81 S.C. 

Bios 

58. Urton v. Ousdal, 257 P. 584, 84 
CalApp. 211. 


59. Carpenter v. Carpenter, 101 A. 
628, 78 N.H. 440, L.R.A.1917F 974. 

60. Claesgens v. Animal Rescue 
League of Hennepin County, Minn., 


Imes a lGusINAVVin woop umleo eure Oilns 
Love v. Mount Oddie United Mines 
Coy, 184P; 921, 181 Ps 133) 48 Neve 61; 


eee v. Braught, 146 N.W. 687, 33 
S.D. 559; Kremer v. Thwaits, 81 N. 
W. 654, 105 Wis. 534. 


{a] Thus, for the purpose of un- 
derstanding and weighing evidence in 
the form of affidavits, it is not preju- 
dicial error for the presiding judge, 
while a motion to set aside a fore- 
closure sale is pending before him, to 
view the premises. Kremer v. 
Thwaits, 81 N.W. 654, 105 Wis. 534. 


61. McCamman vy. Davis, 127 N.W. 
329, 162 Mich. 435; Love v. Mt. Oddie 
United Mines Co., 181 P. 133, 184 P. 
921, 43 Nev. 61; Mason y. Braught, 
146 N.W. 687, 38 S.D. 559. 

62. Ariz.—First Nat. Bank of Clif- 
ton v. Clifton Armory Co., 128 P. 810, 
14 Ariz. 360, Ann.Cas.1915A 1061. 
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obviated by the consent of the parties or the absence 
of their objection thereto.°? 


[§ 1006] b. Purpose for Which View or Inspec- 
tion Permissible. 
acter under consideration is, of course, permissible 
for the purpose of enabling the court properly to 
understand the evidence,°° and properly to apply 
and in. many jurisdictions this is the only 
purpose for which a view or inspection is permis- 
It cannot be considered as evidence or have 
the effect of supplying evidence independent of, 
or in addition to, that taken in the course of the 
trial,°? nor meet the requirement that proof of 
necessary facts be made.** 
has been held in some jurisdictions that the facts 
ascertained by a view are to be considered as in 
evidence and given due weight in reaching 
But impressions made on the judge by 
his own inspection of premises are entitled to lit- 
tle, if any, weight in a matter involving special 


A view or inspection. of the char- 


On the other hand, it 


a con- 


Colo.—Zambakian v. Leson, 246 VP. 
268, 79 Colo. 350; Denver Omnibus 
& Cab Co. v. J. R. Ward Auction Co., 
107 P. 1073, 47 Colo. 446, 19 Ann.Cas. 
Be 

Ga-—Atlantic27.@ Ba Ry. Con va City 
of Cordele, 54 S.E. 155, 125 Ga. 373. 


Mich.—MecCamman v. Davis, 127 N. 
W. 329, 162 Mich. 435. 


Minn.—Claesgens v. Animal Rescue 
League of Hennepin County, Minn., 
Inc., 216 N.W. 535, 173 Minn. 61. 


Nev.—Love v. Mount Oddie United 
Mines Co:, 184° BP. 921, 18h PR. 133, 43 
Nev. 61. 


Or.—Molalla Electric Co. v. Wheel- 
er, 154 P. 686. 


Eng.—London General Omnibus Co., 
Ltd., v. Lavell, [1901] |1 Ch.. 135. 


[a] Rule applied.—In an action 
for deceit brought on the ground that 
a particular article used by defendant 
is a colorable imitation of plaintiff's, 
the conelusion of the judge, on a view 
by him of the two articles—such as 
two rival omnibuses—under Sup. Ct. 
Rules (1883) order L rule 4, that de- 
fendant’s article is calculated to de- 
ceive, is not sufficient by itself te 
support an injunction. The judge 
must, be satisfied by independent evi- 
dence that there is at least a rea- 
sonable probability of deception. 
London General Omnibus Co., Ltd., y 
Lavell, [1901] 1 Ch. 135. 


[b] Inspection held not in nature 
of evidence.—Where the court trying 
remonstrance to a drainage commis- 
sioners’ report, alleging that remon- 
strant’s land would not be benefited 
to the extent of the assessment, by 
consent of the parties made personal 
inspection of the land ‘‘with a view 
to apply the evidence,” the judge’s 
view of the premises was not in the 
nature of the evidence and cannot be 
considered as such. Moore v. Ryan, 


123 N.E. 642, 188 Ind. 345. 

63. Zambakian v. Leson, 246 P. 
268, 79 Colo, 350. 

64. U.S.—Wall v. U. S. Mining Co., 
PASU AN Drea tigi lois m 

Cal.—Cutting v. Vaughn, 187 P. 19, 
182 Cal. 151; Fendley v. City of Ana- 
heim, 294-P. 769, 110 Cal.App. 73 


Vaughan v. Tulare County, 205 P. 
21, 56 Cal.App. 261; Wright v. Loco- 
mobile Co. of America, 167 P. 407, 33 
Cal.App. 694; Hatton v. Gregg, 88 P. 
592, 4 Cal.App. 537. 


Canal Zone.—Arosemena v. Paredes, 
2 Canal Zone 41. 
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knowledge and experience and as to which experts 
differ,°*> and do not dispense with proof of mat- 
ters requiring expert skill and knowledge.*® 
it has further been held that a judgment cannot 
be sustained where a finding is based on inspection 
alone, unsupported by other evidence.®? 


[§ 1007] c. Method of Making. 


or view as a matter of judicial propriety should be 
in the presence of the parties, or 
or they should be given an opportunity to be pres- 
ent,°* and the inspection “reduced to form.”®® 
though a statute requires the presence of the secre- 
at the view, the 
absence of the secretary or stenographer does not 
invalidate the view, in the absence of objection, 


tary or stenographer of the judge 


exception, or prejudice shown.7° 
? 


[§ 1008] d. Change in Condition of Premises. A 
party who has knowledge of a change in the con- 


Conn.—G. F. Heubliein, Inc. v. Sec- 
ond Nat. Bank, 160 A. 898, 115 Conn. 
168; Hurlburt v. Bussemey, 126 A. 
273, 101 Conn. 406; McGar v. Borough 
of Bristol, 42 A. 1000, 71 Conn. 652. 


N.Y.—Alaimo v. Ange, 240 N.Y.S. 
445, 228 App.Div. 872. 

“Evidence obtained by the court by 
its personal inspection as to the con- 
ditions observable . . . is as tru- 
ly to be considered by the court in 
rendering a decision as if presented 
by the lips of witnesses.” G. : 
Heublein, Inc. v. Second Nat. Bank, 
160 A. 898, 900, 115 Conn. 168. 


[a] Thus (1) the court may con- 
sider evidence obtained by _ personal 
inspection as to conditions observable 
on properties in determining the suffi- 
ciency of a party wall to sustain in- 
creased burden. G. F. Heublein, Inc. 
v. Second Nat. Bank, 160 A. 898, 115 
Conn. 168. (2) Where there was a 
controversy as to the thickness of a 
concrete base in a highway, knowl- 
edge acquired by the trial judge, who 
visited the work and viewed it, was 
evidence which he could consider in 
reaching his determination. Vaughan 
vy. Tulare County, 205 P. 21, 56 Cal. 
App. 261. (38) In an action to quiet 
title to land, where uncontradicted 
evidence showed that it lies between 
the channel of a nonnavigable river, 
as it existed forty-three years before 
suit, and as it then existed, and that 
it is loose, sandy, loam, bottom land 
and sediment, and that the river 
changes its channel to some extent 
each winter, the court, which viewed 
the premises in the presence of the 
parties, was entitled to treat its 
knowledge thus gained as independent 
evidence, and to find from such knowl- 
edge and the proof given that the land 
in dispute had been formed by 
natural causes, by imperceptible de- 
grees, by the accumulation of ma- 
terial, and by the recession of the 
river. Hatton v. Gregg, 88 P. 592, 4 
Cal.App. 537. 

[b] Inspection held insufficient to 
sustain finding.—Inspection by the 
trial court of premises claimed dam- 
aged by the operation of machinery 
not made during the nighttime, when 
most of the discomforts complained 
of appeared, is insufficient to sustain 
a finding that the operation did not 
cause damage. Fendley v. City of 
Anaheim, 294 P. 769, 110 Cal.App. 731. 


65. Waliv. U. S. Mining Co., 232 F. 
613. 
66. G. F. Heublein, Inc. v. Second 


TRIAL 


And 


™ 


[§§ 1006-1009 


dition of the premises brought about by the adverse 
party before an inspection by the presiding judge 
under an agreement requiring him to view the prem- 
ises must ask for a continuance to enable 
to restore the property to the condition it was in 
before it was interfered with by the adverse party; 


him 


and where he fails to do so, and permits the judge 


The inspection 
l set aside.“ 
their attorneys, 


Al- | eral. 


to view the premises, he cannot have the findings 


[§ 1009] 9. Reception of Evidence*?—a. In Gen- 
In actions tried by the court without a jury, 
the trial judge is not a mere umpire, limited in his 
powers concerning the scope of the evidence intro- 
duced merely to keeping score between the contend- 
ing parties, but exercises a comprehensive control 
as to the evidence.** 


The same rigid rules as to 


the admission of evidence should not be enforced 


Nat. Banke 160) Ax 8985" 215° = @onny 
168. 


[a] As, for instance, proper 
methods of construction, value, and 
costs G. F. Heublein, Inc. v. Second 


Nat. Bank, 160 A. 898, 115 Conn. 168. 


67. Espinosa v. Carbone, 2 Canal 
Zone 164; G. F. Heublein, Ine. v. Sec- 
ond Nat. Bank, 160 A. 898, 115 Conn. 
168. 


68. Adalex Const. Co. vy. Atkins, 
106 So. 338, 214 Ala. 53; Claesgens vy. 
Animal Rescue League of Hennepin 
County, Minn., Inc., 216 N.W. 535, 173 
Minn. 61; Anderson vy. Leblang, 211 
N.Y.S. 6138, 125 Mise. 820; Martinez 
v. Rodriquez, 26 Porto Rico 5. See 
as sustaining this view Denver Omni- 
bus & Cab Co. v. J. R. Ward Auction 
Co., 107 P. 1078, 47 Colo. 446, 19 Ann. 
Case 577. 


69. Martinez v. Rodriquez, 26 Por- 
to Rico 5. 

70. Clausells v. Ramirez, 19 Porto 
Rico 817. 

71. Brown v. Colorado & W. De- 
velopment Co., 107 Ps) 258), 47 ‘Colo. 
294, 

72. Admission or exclusion of evi- 


dence as ground for reversal see Ap- 
peal and Error §§ 2982, 2983, 3004. 


In actions tried by jury see supra 
§§ 113-245. 


In equity see Equity §§ 717, 718. 


73. Ankeny vy. Pomeroy Grain 
Growers, (Wash.) 15 P.(2d) 264. 
74 Colo.—North Boulder Farmers’ 


Ditch Co. v. Leggett Ditch & Reser- 
VOIR CO,,, LOS Pea7 42" e688 Colom bee. 
Boulder & White Rock Ditch Co. v. 
Leggett Consol. Ditech & Reservoir 
Co’, 86 BP. L017 36 (Colo. 456; 
burn v. Williams, 50 P. 228, 10 Colo. 
App. 158. 


Conn.—Ferguson vy. Stamford, 22 A. 
782, 60 Conn, 432. 

D.C.—Shelley v. Wescott, 23 App.D. 
Cralaibe 

Idaho.—Small v. Harrington, 79 P. 
461, 10 Idaho 499, 

Kan.—McKee v. McClain, 212 P. 
906, 112 Kan. 746; Starbuck v. Kin- 
gore, 210 P.'930, 112 Kan. 102. 


Mo.—Moffitt v. Hereford, 34 
252, 182 Mo. 518; Lewis v. S. & M. 
Frankle, 138 S.W. 64, 158 Mo.App. 
262; Powers & Boyd Cornice & Roof- 
ing Co. v. Muir, 128 S.W. 490, 146 
Mo.App. 36; Trorlicht, etc., Carpet Co. 
v. Hatton, 55 Mo.App. 320; Hellman 
v. Bick, 55 Mo.App. 168. 


S.W. 


as in trials before a jury." 
the court to consider immaterial and incompetent 


Wash-: 


No rule of law requires 


Porto Rico.—Belber v. Calvo, 16 
Porto Rico 342. 

Tenn.—State v. Sell, 
So, Loo enh aot silk 

Tex.—Creager v. Douglass, 14 S.W. 
150, 77 Tex. 484; Smith v. Hughes, 
on Lexie va. ors International-Great 
Northern R. Co. v. Shaw & Stumberg, 
(Civ.App.) 45 S.W.(2d) 759; Zetsche 
v. Lawler, (Civ.App.) 25 S.W.(2da) 907; 
Pease y. State, (Civ.App.) 155 S.W. 
657 [mod on other grounds (Commn. 
App.) 208 S.W. 162]; Merriman v. 
Blalack, 121 S.W. 652, 56 ‘TexCiv. 
App. 594. 

Wash.—Collins v. Hoffman, 113 P. 


53 S.W.(2d) 


625, 62 Wash. 278, Ann.Cas.1913A 1; 
O’Hare v. Duckworth, 30 P. 724, 4 
Wash. 470. 


But see Newman vy. Newman, 98 N. 
E. 507, 508, 211 Mass. 508, Ann.Cas. 
1918B 672 (although a case be tried 
without a jury, it is improper to re- 
ceive inadmissible evidence. “This 
method of the trial of cases before 
the court without a jury, however, is 
not to be commended any more than 
in a trial with a jury. In either case 
it is always desirable that the trier of 
facts, whether he be judge or juror, 
should hear only what the law says 
he may hear. It is hard to be sure of 
one’s self after the evidence is intro- 
rine even if one tries to disregard 
it?s 

“Within reasonable bounds and 
where no obvious error is committed, 
a court, trying a case, a jury being 
waived, has much more latitude in the 
admission and exclusion of evidence 
than when a case is tried and is to 
be determined by a jury.” Powers & 
Body Cornice & Roofing Co. v. Muir, 
123 S.W. 490, 146 Mo.App. 36, 57. 


_ [a] Court may receive technically 
inadmissible evidence not pertinent to 


the issues to:aid it in exercising its. 


discretion wisely. Ferguson vy. Stam- 
ford, 22 A. 782, 60 Conn. 432. 


[b] Cumulative or immaterial evi- 
dence.—The trial judge has large dis- 
cretion as regards hearing testimony 
wholly cumulative or apparently im- 
material. State v. Sell, 53 S.W.(2d) 
375, 165 Tenn. 131. 


[c] Fact that deed “offered” in evi- 
dence was not read in evidence does 
not prevent the court from acting 
thereon. Webb v. Archibald, 28 S.W. 
80,128 Mo. 299. 


[d] Deed not describing land in 
controversy.—In ejectment, where de- 
fendant claims title to the land in 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 
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evidence, although admitted in the ease;75 on the 
contrary, it should be disregarded by the court,*® 
and it will be presumed that the court, 
mining the ease, will consider only such evidence as 
While the court is 
without authority to consider evidence in determin- 
ing any questions on which it was not offered,?® and 
while evidence which is clearly incompetent should 
not be received subject to objection,’® especially 
where the objection is to the competency of a wit- 
ness to testify to transactions with a deceased per- 
son,°° it is nevertheless the better practice to ad- 
mit all evidence not clearly inadmissible,§? or tend- 
ing merely to burden the record,*? even though the 


1s competent and relevant.7* 


court may afterward exclude it,®? 


any difference of opinion between the trial and ap- 
pellate courts regarding it may not necessitate the 
delay and expense of a new trial.’4 


dispute under a deed describing it, 
the trial being by the court, the deed 
is admissible, as against the objection 
that it does not describe the land in 
controversy, that being a’ matter 
which the court may determine after 
admission. The court could not de- 
cide that question without an exam- 
ination of the deed. Doe ex dem. 
Christopher v. Webb, 54 So. 627, 171 
Ala. 638. 


ol Radtke v. People, 171 I11.App. 
76. Holmberg v. Hardee, 108 So. 


2°1, 90 Fla. 787; Patrick v. Kirkland, 
A3 So. 963, 563 Fla. 768, 125 Am.S.R. 
1096, 12 Ann.Cas. 501. 


77. Colo—Washburn v. Williams, 
50 P. 223, 10 Colo.App. 153. 


Tll.— K reiling v. Northrup, 74 N.E. 
1238, 215 Ill. 195; Merchants’ Dispatch 
Co. v. Josting, 89 Ill. 152; Radtke v. 
People, 171 Ill.App. 462. 


Kan.—McKee v. McClain, 
906, 112 Kan. 746. 

Mo.—Lewis v. S. & M. Frankle, 138 
S.W. 64, 158 Mo.App. 262. 


N.Y.— Prime v. City of Yonkers, 115 
N.YLS. 305, 1381 App.Diy.. 110 [aff 93. N. 
WH, 1129, 199 N.Y. 5421; McSorley v. 
Hughes, 12 N.Y.S. 179, 58 Hun 360 
[aff 30 .N.E. 65, 129 N.Y. 659]. 

Tex.—Creager v. Douglass, 14 S.W. 
150, 77 Tex. 484; Zetsche v. Lawler, 
(Civ.App.) 25 S.W.(2d) 907. 


*Tt is to be presumed that evén if 
a court admits some evidence that in 
a trial before a jury would not be 
relevant or competent or the best 
evidence, that the weight of that tes- 
timony is determined by a judge 
learned in the Jaw and in the applica- 
tion of the law to, the facts in evi- 
dence. Such is not the case when the 
trial is before a jury, which can only 
know of the competency, relevancy 
and materiality of evidence, by its 
admission by the court. When the 
court admits it, the jury is bound to 
take it as relevant and competent. 
When the court, without a jury ad- 
mits it, it does not follow that he is 
bound by it as relevant or competent; 
that is to say, his subsequent judg- 
ment may show that he has not been 
Jed into error by it.’”’” Powers & Body 
Cornice & Roofing Co. v. Muir, 123 S. 
Ww. 490, 146 Mo.App. 36, 56. 

[a] Legal effect.—Though certain 
instruments are admitted in evidence, 
the court may thereafter pass on 
their legal efféct and probative force. 
Parker-Washington Co. yv. Cole, 120 8S. 
W. 118, 137 Mo.App. 530. 


78. Trook v. Crouch, 137 N.E.-.773, 
82 Ind. App. 309. 


212) P. 
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in Heder 


to the end that 


Where the 


79. In’ re “Weiss”, Estate, 139 P: 
1075, 167 Cal. 410; World Exchange 
Bank vy. (Goldsmith, 237 NUY.S.. 425, 


227 App.Div. 299; Degginger vy. Mar- 
tin, 92 P. 674, 48 Wash. 1; Nelson v. 
Newman’s Estate, 236 N.W. 556, 205 
Wis. 91; Hagan v. McDermott, 115 
N.W. 138, 134 Wis. 490. 


[a] Evidence on issues not plead- 
ed.—Testimony respecting issuance 
of spurious warehouse receipts was 
improperly considered to permit re- 
covery on an issue not pleaded nor 
proved. World Exchange Bank v. 
Goldsmith, 237 N.Y.S. 425, 227 App. 
Div. 2:99. 


[b] Reason. is that it “leads to 
confusion in the trial, casts the bur- 
den of meeting such incompetent evi- 
dence upon the opposite party, and is 
liable to entail useless expense of 
money and waste of time in fruitless 
inquiry.” Hagan v. McDermott, 115 
N.W. 138, 134 Wis. 490, 557. 


80. Nelson v. Newman’s Estate, 
236 N.W. 556, 205 Wis. 91. 


81. Powell v. Adams, 12 S.W. 295, 
98 Mo. 598; Barrie v. United Rys. 
Co..of St. Louis, 119 S.W. 1020, 138 
Mo.App. 557; Degginger y. Martin, 
92 P. 674, 48 Wash. 1; Hastings v. 
Anacortes Packing Co., 69 P. 776, 29 
Wash. 224; Nelson v. Newman’s Hs- 
tate, 236 N.W. 556, 205 Wis. 91; Holen- 
dyke v. Newton, 7 N.W. 558, 50 Wis. 
635, 638. See Marquez v. Jordi, 19 
Porto Rico 679; Rivera v. Diaz, 19 
Porto Rico 524 (in both of which it 
was said that, although it is better 
practice to rule upon the admissibil- 
ity of evidence at the trial, the court 
commits no fundamental error, when 
a case is tried without a jury, in sub- 
sequently striking out impertinent 
testimony, as the court is in a better 
position to free itself from the im- 
pression caused thereby). 

“They should, in every case where 
there is any reasonable doubt upon 
the question of the admissibility of 
the evidence, receive the same sub- 
ject to the objections of the opposite 
party, although the referee or judge 
may entertain the opinion that the 
evidenee is not admissible. Such 
course can do the parties litigant no 
harm, and will tend very greatly to 
lessen the delays and expense of liti- 
gation.” Holendyke v. Newton, supra. 

fa] When document offered is 
competent on one theory and incom- 
petent on another, court should admit 
it subject to being disregarded if mat- 
ters of fact be ultimately determined 
adverse to its competency. Marsella 
vi Bloeh, 127 A, 251, 101 N.J.luaw. 115, 
2 N.S. Misc. 733. 


82. Barrie v. United Rys. Co. of 
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court rejects competent evidence with the statement 
that the party offering it would be given a chance 
to offer it later, it was proper for the court to con- 
sider the evidence, although no formal offer was 
thereafter made.** 


Prepounding questions to witness. 
propound questions to the witnesses if, in its opin- 
ion, the questions asked by counsel for the respec- 
tive parties are not eliciting all the pertinent facts 
proper to be considered in determining the issues.*¢ 


Entry of judgment without hearing evidence. En- 
try of judgment upon issues of fact raised by the 
pleadings i in a trial before the court without hearing 
evidence is erroneous.’? 


[§ 1010] b. Order of Proof. The court trying a 
cause without a jury has a broad discretion in re- 
gard to the order of admitting testimony.** 


The court may 


ae Louis, 119 S.W. 1020, 138 Mo.App. 


83. Powell v. 
98 Mo. 598. 


84. Powell v. Adams, supra; Bar- 
rie. v.77 United, Rys. Co. of) Sie, Lonis: 
119 S.W. 1020, 188 Mo.App. 557; Deg- 
Bingen v. Martin, 92 P. 674, 48 Wash. 1, 


Adams, 12 S.W. 295, 


“A liberal practice should be adopt- 
ed in admitting evidence so that this 
court, in the event of an appeal, will 
on a trial de novo have all material 
facts before it for consideration, and 
thus avoid the necessity of the cause 
being remanded for the admission of 
material evidence erroneously reject- 
ed.” Degginger v. Martin, supra. 

85. Webster v. Bear, 125 S.W7. 815, 
141 Mo.App. 581. 


86. Ankeny v. Pomeroy Grain 
Growers, (Wash.) 15 P.(2d) 264. 


87. Thompson vy. Malmin, 204 Ill. 
App. 374. 
88. Mo.—Taylor v. Cayce, 16 S.W. 


§32, 97 Mo. 
Mo. "App. ab Bn 


Rhee ten Vv. Waite, 
374 

Utah —Uelends ickson v. West Cache 
Sugar Co., 231 P. 826, 64 Utah 479. 


Va.—Wright v. Rambo, 21 Gratt. 
(62 Va.) 158. 


Wash.—Seattle Nat. Co. v. Gilmore, 
9 P.G2d))) 95; 16 Wiash 202. 


[a] Thus (1) in an action for bal- 
ance due for services performed, pre- 
mature admission of alleged release 
on cross-examination of plaintiff is 
not error. Hendrickson v. West 
Cache Sugar Co., 231 P. 826, 64 Utah 
479, (2) The court may permit evi- 
dence to be offered which was neces- 
sary to plaintiff's case, and which he 
had prepared, but which he failed to 
offer in the proper stage of cause, only 
because he understood that the fact 
proposed to be proved was admitted 
by the other party. Hopkinton v. 
Waite, 6 R.I. 374. (3) The admission 
in the course of a trial of evidence 
whose relevancy depends upon facts 
alleged but not proved is not neces- 
sarily erroneous (Gage v. Averill, 57 
Mo.App. 111) (4) but, when the 
relevaney of a transaction is depend- 
ent upon the existence of an agency 
or notice, the safer course is not to 
receive evidence of it until such 
ageney or notice has been first estab- 
lished (Gage v. Averill, supra). 

[b] Evidence affecting competency 
of witness should be heard before the 
witness is examined. Arnold vy. 
Chesebrough, 30 F. 145. 


242; Gage v. eine 5% 
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[§ 1011] c. Reopening Case—(1) Power To Re- 
As in ease of trials of actions to a jury,®® 
it is within the sound diseretion of the court trying 
a case without a jury as to whether or not it will 
allow the case to be reopened for the purpose of in- 
troducing other evidence,®® or for any other pur- 
and this discretion 


open. 


pose consonant with justice ;9! 


89. See supra §§ 171, 172. 


90. Ala.—Southern Ry. Co. v. T. A. 
Hatter & Son, 51 So. 723, 165 Ala. 423; 
Cefalu v. Dearborn & Warfield, 49 So. 
1030, 162 Ala. 105. 


Avriz.—Costello v. Cunningham, 147 
Po e015 16 Ariz 447. 


Ark.—Arkansas Game & Fish Com- 
mission v. Storthz, 29 S.W.(2d) 294, 
181 Ark. 1089; Caldcleugh v. Cald- 
cleugh, 250 S.W. 324, 158 Ark. 224; 
Western Clay Drainage Dist. v. Day, 
210 S.W. 338, 188 Ark. 181. 


Cal.—Nulty v. Price, 260 P. 291, 202 
Cal. 279; Parker v. Swett, 205 P. 2065, 
188 Cal. 474; Badover v. Guaranty 
Trust & Savings Bank, 200 P. 638, 186 
Galo 71s Land Vv. Johnston, 104 P. 449, 
156 Cal. 253; Haines v. Young, 64 P. 
1079, 182 Cal. 512; Lee v. Murphy, 51 
Ps 6494 55) 19 Cal. 864°" San. Mran- 
cisco Breweries v. Schurtz, 38 P. 92, 
LOAN Gall 3420 - Davis vi) Lamb, . sor: 
305, 100 Cal. xvii; Consolidated Nat. 
Bank v. Pacific Coast S. S. Co., 30 P. 
96, 95 Cal. 1, 29 Am’S.R. 85; Miller 
v. Sharp, 49 Cal. 233; Bovais v. Cas- 
sassa, 291 P. 886, 108 Cal.App. 649; 
Brown v. Shroeder, 263 P. 325, 88 Cal. 
App. 192; Medros v. Kohn, 229 P. 873, 
68 Cal.App. 367; Gandalfo v. Gandal- 
fo, 226 P.'960,,66 Cal-App. 726; In re 
Hunsicker, 223 P. 411, 65 Cal.App. 114; 
Houghton v. Lawton, 218 P. 475, 63 


Cal.App. 218; Menotti v. Marchesi, 
218 P5439, 63° CallvApp. 49%" Carry. 
International Indemnity Co., 209 P. 


83, 58 Cal.App. 614; Pollard v. Burger, 
ZOZSP ES Gynoo, Cal. App. 81; Mondine v. 
Labaig 186 P. 1047, 44 Cal. App. 781; 
Bublitz v. Reeves, 180 P. 28, 40 Cal. 
App. 75; Gopcevic v. Gopcevic, 178 P. 
‘734, 39 Cal. App. 306; Eddy v. Ameri- 
can Amusement Co., 1382 P. 838, 21 Cal. 
App. 487. 


Colo.—Pioneer Ditch Co. v. Florida 
Canal Enlargement Co., 270 P. 649, 84 
Colo. 369; Graybill v. Cornelius, 246 
P. 1029, 79 Colo. 498; Stratton v. 
Murray, 138 P. 1015, 25 ‘Colo. App. 395. 


Conn.—Romanoff v. De Santo, 126 
A. 694, 101 Conn. 504. 


Fla.—Barry v. Walker, 137 So. ‘711. 


Idaho.—Silkey v. Tiegs, 5 P.(2d) 
1049, 51 Idaho 344; King v. Mattingly, 
292 P. 220, 49 Idaho 618; Froman v. 
First Nat. Bank, 204 P. 145, 35 Idaho 
10. 

Jll.—Flynn y. City of Chicago, 197 
1ll.App. 580. 


Ind.—Stipp v. Claman, 24 N.E. 131, 
HS) sind. 532," Ann: Cas/1913C" 0nL. 
Frederick vy. Devol, 15 Ind. 357; Gehr- 
ing v. Ohm, 168 N.E. 6138, 90 Ind.App. 
300; Foster v. Malsbary, 157 N.E. 
446, 86 Ind.App. 411; Chicago & S. 
BH. Ry. Co. v. Fifth: Nat. Bank, 59 N. 
i. 43, 26 Ind.App. 600. 

Iowa. Stark v. White, 245 N.W. 
337; Carlson v. City of Marshalltown, 
236 N.W. 421, 212 Iowa 373; Seeger 
v. Manifold, 231 N.W. 479, 210 Llowa 
683; Fair v. Ida County, 216 N.W. 
952, 204 Iowa 1046; Youngs v. Youngs, 
196 N.W. 795, 197 Iowa 101; Smith 
v. Waterloo, C.F. & N. Ry. Co., 182 N. 
W. 890, 191 Iowa 668; Steckel & Son 
Vv. Smith, 164 N.W. 636, 181 Iowa 361; 
Burke v. Burke, 119 N.W. 129, 142 
Towa 206; Sickles v. Dallas County 
Bank, 46 N.W. 1089, 81 Iowa 408; 
Pitts v. Lewis, 46 N.W. 739, 81 Iowa 
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abuse thereof.?? 


that one of the 
fied mistakenly 


Chicago, ete, R. Cos, 

Byington v. Moore, 17 
Iowa 470. 
State Bank v. Fry, 
130 Kan. 641; Fuller v. 
PRC USM Epes NTE enliaye Ancet ae Sika ice 
McKee v. McClain, 212 P. 906, 112 
Kan. 746; La Salle St. Trust & Sav- 
ings Bank v. Hackney, 208 P. 578, 
111 Kan. 646; West v. Cameron, 18 
P. 894, 39 Kan. 736; Cook v. Ottawa 
University, 14 Kan. 548. 


Ky.—Home Ins. Co. of New York v. 
Stroud, 50 S.W.(2d) 934, 244 Ky. 315; 


a tee we 
a 
vo 


"644, 63 

ted iN COT h 
287 RP. 245, 
Williams, 


Moore v. Louisville Hydroelectric 
Co., 4. S.W.(2d) 701,223 Ky. 710; Far- 
ley v. pee. 288 Ss W. 1041, 217 Ky. 


LOGS (Ca Wie Cradle vk (Con rvs Thomas 8. 
Jones & Co., 252 S.W. 574, 200 Ky. 113; 
Schwertman v. Voss, 50 S.W. 832, 51 
S.W. 188, 21 Kyl. 209. 


$ Miller, 107 So. 702, 
160 La. 986; Rowe v. Smith, 106 So. 
657, 160 La. 12; Roberts v. Louisiana 
Evynu a Nia COs, 10 La Ont Dae mol Samet. 
Ann.Cas.1914D 1207; Monroe 
GroceriCon viv J. Aw Perdue o&8Co.148 
So. 1002, 123 La. 375; Blunson vy. 
Knighton, (App.) 140 So. 302; Bol- 
linger v. Williams Bros., (App.) 134 
So. 356; West v. Green, 131 So. 595, 
Lb) WavA pp. 216; Ls Weemple" ‘Cor -v. 
Felger Lumber Co., 125 So. 781, 12 La. 
App. 612. 

Me.—Burnham v. Howe, 23 Me. 489. 


ty aaa e v. Hardgrave, 3 Mich. 


Minn.—A. Y. McDonald Mfg. Co. v. 
Newstone, 244 N.W. 806; Tritchler v. 
Bergeson, 241 N.W. 578, 185 Minn. 
414; Morris v. Blossom, 231 N.W. 397, 
181 Minn. 71; Smith v. Kurtzenacker, 
180 N.W. 248, 147 Minn. 398; Rase 
v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 1833 N.W. 986, 116 Minn. 414. 


Mo.—Marsden v. Nipp, 30 S.W.(2d) 
77, 325. Mo. 822; Hecker v. Bleish, 3 
S.W.(2d) 1008, 319 Mo. 149; Newell 
v. Wagner Electric Mfg. Co., 4 S.W. 
(2d) 1072, 318 Mo. 1031; Willoughby 
v. Brandes, 297 S.W. 54, 317 Mo. 544; 
Taylor v. Cayce, 10 S.W. 832, 97 Mo. 
242; Van Studdiford v. Hazlett, 56 
Mo. 322; Dietrich v. Brickey, (App.) 
48 S.W.(2d) 69; Russell v. Wyant, 
253 S.W. 790, 214 Mo.App. 377; Ford- 
Davis Mfg. Co. v. Maggee, (App.) 233 
S.W. 267; Ricketts v. Finkelston, 
(App.) 211 S.W. 391; Commercial 
Bank v. Brinkerhoff, 85 S.W. 121, 110 
Mo.App. 429. 


Neb.—Cochran y. Moriarty, 111 N. 
W. 588, 78 Neb. 669; McCloud-Love 
Live Stock Commission Co. v. Doud, 
76 N.W. 569, 56 Neb. 270; Omaha Real 
Hstate & Trust Co. v. Kragscow, 66 
N.W. 658, 47 Neb. 592. 

N.M.—Rapp v. Board of Education 
of City of Las Vegas, 284 P. 761, 34 
N.M. 526. 


N.Y.—Brinkley v. Brinkley, 56 N.Y. 
192; Di Silvestro v. Sons of Italy 
Grand Lodge, 223 N.Y.S. 791, 130 Misc. 
494; Butler v. Clark, 21 N.Y.S. 415, 
66 Hun 444, 29 Abb.N.Cas, 418 [aff 37 
N.E. 566, 142 N.Y. 636]. 


N.D.—Minneapolis Threshing Mach. 
Co. v. Huncoysky, 202 N.W.: 280, 52 
N.D. 112; Fried v. Olsen, 133 N.W. 
1041, 22 N.D. 381. 


Or.—Zuccala v. Suncrest Orchards, 


[§ 1012] (2) Application. 
davit, filed by plaintiff after the court orally an- 
nounced a decision adverse to plaintiff, alleging 


[§§ 1011-1012 


is not subject to review unless there has been an 


A petition and affi- 


witnesses for defendant had testi- 
or falsely, and asking for a new 


230.2844 1380 2 Orke Gia. 
Palmer, 263 P. 890, 123 Or. 661; River- 
side Portland Cement Co. v. Masson, 
139 P. 723; 69 Or. 502, Ann.Cas.1916A 
127. 

Pa.—Brener v. City of Philadelphia, 
157 A. 466, 305 Pa. 1823) Jackson Ww 
Conneautville Borough School Dist., 
125. A. 310; 280 Pa. 601; Fell wv. Pitus; 
LOG Ax 574.0 263 “Par 34s ‘ 


Porto Rico.—Matson v. 
Porto Rico 678. 


R.I.—Cohen v. Superior Court, 97 
A. 794, 39 RT. 27:2: 

S.D. . Bank of Alex- 
andria v. Kerkhoff, 230 N.W. 759; Cal- 
kins v. Seabury-Calkins Consol. Min. 
Cops NAW do eomssoae 290. 


Tex.—Rabinowitz v. Darnall, 
App.) 2 S.W.(2d) 930; Houghton v. 
American Prust & Savings Bank, 
(Civ.App.) 247 S.W. 904; Cooper Gro- 
cery Co. v. H. T Hamrick & Cou ceive 
App.) 229 S.W. 356; Reed v. Liston, 
27 S.W. 913, 8 Tex.Civ.App. 118: 


Wash.—Ankeny v. Pomeroy Grain 
Growers, 15 P.(2d) 264; “City Goes 
Seattle v. Pacific States Lumber Co., 
7 P.(2da) 967, 166 Wash: 617; PBield 
v. Mield,.300 PB. 532, 163" Wash. 115; 
Ross v. Fisher Co., 268 P. 883, 148 
Wash. 274; Tollefson v. Solie, 242 P. 
11038, 137 Wash. 468; North Pacific 
Sea Products Co. v. Nieder, 241 P; 
682, 137 Wash. 85; Von Saxe v. Bar- 
nett, 224 P. 929, 129 Wash. 340; Dietz 
v. Bartell, 207 P. 663, 120 Wash. 443; 
Simpson vy. Sisters of Charity of 
the House of Providence, 182) Paes 
108 Wash. 82; Perkins v. Town of 
Sidney, 175 P. 301,103. (Wash! 5955 
Norton v. Pacific Power & Light Co., 
140 P. 905, 79 Wash. 625; .Lueders v. 
Tenino, .95 BP. 1089, 49 Wash. 5215 
Reiff v. Coulter, 92 P. 436, 47 Wash. 
678; Bergman vy. London & Lan- 
cashire Fire Ins. Co., 75 P. 989, 34 
Wash. 398; Rogers v. Miller, 42 P. 
525, 18 Wash. 82, 52 Am.S.R. 20. 


Wis.—Emerson v. McDonnell, 
INeWWicy LO Sis elt Ole WVelicain Once 

Wyo.—Boyle v. 
bet, of Wyo. 141° 


Tryon v. 


Goico, 18 


(Civ. 


107 


14 Alta. 


7.) 919% 


91. G. Amsinck & Co. v. Spring- 
field Grocer Co., 7 F.(2d) 855; Brink- 
ley v. Brinkley, 56 N.Y: 192. : 

[a]. As, for instance, to allow an 
amendment of the pleadings, or to di- 
rect a trial by jury or referee of some 


controverted question of fact, or to 
state an account and the like. Brink- 
ley v. Brinkley, 56 N.Y. 192. 

92. Cal.—Haines v. Young, 64 P. 
L079, 132 Cal. 512. 


Ind.—Chicago, ete, R. Co. v. Fifth 
Nat. Bank, 59 N.E. 48, 26 Ind. App. 
600. 

TIowa.—In re Cummings’ Estate, 2 
N.W. 1117, 120 Iowa 421. 

Mo. —Houston v. Thompson, 87 Mo. 
App. ; 

N.Y.—Brookman vy. Milbank, 50 N. 
WAP SSS 

Wis.—Emerson v. McDonnell, 
N.W. 1087, 129 Wis. 67. 


107 


And see Appeal and Error § 2788. 


= 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Mountford, 270 P.. 


§§ 1012-1014] 


trial, is in effect an application to reopen the case 
for further testimony.°? 


[§ 1013] (8) Notice and Hearing. After a case 
has been submitted, the court cannot, on its own mo- 
tion and without a hearing, reopen the case and take 
further testimony without formal notice to the party 
or parties whose rights are to be affected,®* so that 
they may be present and cross-examine the witnesses 
called.°° And where the local statute requires no- 
tice in eivil proceedings to be in writing, a verbal 
notice will be insuflicient.°® If a case is reopened 
on plaintifi’s motion, there is no abuse of discre- 
tion if defendant is given five days in which to meet 
the additional testimony.®*’ Where the case is re- 
opened, the proceedings upon the hearing are as 
much a part of the trial as if the question on which 
evidence is offered had been raised and the evidence 
concerning the same had been given before the case 
was originally closed.°§ 


[§ 1014] (4) Circumstances Authorizing Allow- 
ance or Denial of Application. An application to 
reopen a case may properly be granted to permit 
the reception of evidence which counsel, from inad- 
vertence, had failed to offer,®® and to permit the 
reception of newly discovered evidence,? the oppo- 
site party being given an opportunity to rebut the 
evidence,” and it is erroneous to refuse to reopen 
a case for the admission of newly discovered evi- 
dence where there had been no lack of diligence to 
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secure it. So, also, the application may properly 
be granted where counsel misunderstood a ruling 
of court upon testimony that had been offered with 
reference to where the burden of proof rested,* 
where the court, after submission of the case, de- 
cided that material and necessary evidence admit- 
ted over objection was incompetent,° where there 
has been an omission under a misapprehension of 
law to introduce evidence on an issue on which the 
right to recovery depends,® where the rights of de- 
fendant will not, in any manner, be affected by the 
course pursued, except that it permits plaintiff to 
produce evidence material to the issues involved,‘ 
and where objection was first made after the close 
of the case that plaintiff had failed to make proof 
of certain formal facts essential to his right of 
recovery.* The court may also reopen a ease to 
allow the reintroduction of a copy of an instru- 
ment theretofore excluded because of improper au- 
thentication.? Where the record is, in the court’s 
opinion, incomplete for want of available evidence 
proper to be received, the admission of whieh would 
render the court better able to do justice between 
the parties, it may direct the taking of further tes- 
timony or the reopening of the case for that pur- 
pose.t° On the other hand, it is proper to refuse 
to reopen a case when no good excuse is shown for 
not presenting the evidence sought to be introduced 
at the proper time,!! or where such evidence is mere- 
ly eumulative,!? or is incompetent!*® or immaterial,!* 


93. Ross v. Fisher Co., 268 P. 883, 
148 Wash. 274. 

94 Hurd vy. Lill, 26 Ill. 496; Stein 
v. Roeller, 68 N.W. 1087, 66 Minn. 283. 
Compare Willoughby v. Brandes, 297 
S.W. 54, 317 Mo. 544 (setting aside 
submission in an equity case, and per- 
mitting defendants to offer evidence 
inadvertently omitted, without notice 
to plaintiffs’ counsel and in their ab- 
sence, is a matter within the court’s 
discretion, especially since plaintiffs 
were not prejudiced). 


95. Hurd v. Lill, 26 Ill. 496. 


96. Stein v. Roeller, 68 N.W. 1087, 
66 Minn. 283. ' 


97. Burke y. Burke, 119 N.W. 129, 
142 Iowa 206. 


98. Maybeck v. New York Munici- 
pal Ry. Corporation, 171 N.Y.S. 848, 
104 Mise: 330 [aff 176 N.Y.S. 910, 188 
App.Div. 982]. ' 

[a] Thus, in an action for dam- 
ages by the construction of an ele- 
vated railway, where the answer 
pleaded consent of plaintiff's gran- 
tor, and the case was reopened on no- 
tice to take evidence as to whether 
plaintiff was bound by the consent 
recorded after her deed, and defend- 
ant did not claim surprise or request 
adjournment, he could not assert that 
plaintiff's allegations that there was 
a valid consent, which was revoked, 
foreclosed to her the claim that the 
eonsent given did not bind her. May- 
beck v. New York Municipal Ry. Cor- 
poration, 171 N.Y.S. 848, 104 Misc. 
330 [aff 176 N.Y.S. 910, 188 App.Div. 
982]. 

99. Roberts v. & 
Navigation Co., 61 So. 522, 132 La. 
446, Ann.Cas.1914D 1207; Willoughby 
v. Brandes, 297 S.W. 54, 317 Mo. 544; 
Zuccala v. Suncrest Orchards, 280 P. 
344, 345, 130 Or. 612. 

“The court does not favor deciding 
a case on a technical oversight of 
counsel.” Zuccala v. Suncrest Or- 
chards, supra. ‘ 

1. Miller v. McLean, 11 OhioCir. 
Ct.N.S. 424, 31 OhioCir.Ct. 64; Lueders 


Louisiana Ry. 


v. Town of Tenino, 95 P. 1089, 49 
Wash. 521; Leary v. Leary, 32 N.W. 
623, 68 Wis. 662. 

2. Lueders v. Town of Tenino, 95 
PRP, 1089, 49. Wash..521. 

3. Metropolis Trust & Savings 
Bapk v. Monnier, 147 P. 265, 169 Cal. 

4 Tollefson v. Solie, 242 P. 1103, 
137 Wash. 468. 

5S. Paine v. St. Paul Union Stock- 
yards Co., 28 F.(2d) 463, 467 [mod on 
other grounds 35 F.(2d) 624] (‘‘to ex- 
clude it after the conclusion of the 
trial, when there was no longer any 
opportunity to supply the omission, 
was to make possible a serious mis- 
carriage of justice, and was error’’). 

6. Wholesale Coal Co. v. Price 
Hill Colliery Co., 128 S.E. 318, 98 W. 
Va. 438 (the court should decline to 
make a finding or render judgment 
until it has settled the legal question 
by which the omission was occasion- 
ed, and has given the party in default 
an opportunity to submit evidence 
necessary to sustain its case). 

7 in re Hunsicker, 223 °P. 411, 65 
Cal.App. 114. 

8. Dietz v. Bartell, 207 P. 663, 120 
Wash. 443. 


9. Bolinger v. Williams. Bros, 
(La.App:) 134 So. 356. 
10. Ankeny v. Pomeroy Grain 


Growers, (Wash.) 15 P.(2d) 264. 

11. Cal.—Nulty v. Price, 260 P. 291, 
202 Cal. 279; Consolidated Nat. Bank 
Vo eaciiie Coast. SS, s...Co-, 80) P. $6, 95 
Cal. 1, 29 Am.S.R. 85; Medros v. Kohn, 
229 P. 873, 68 Cal.App. 367; Houghton 
v. Lawton, 218 P. 475, 68 Cal.App. 218; 
Sage Land & Improvement Co. v. Mc- 
Cowen, 157 P. 244, 30 Cal.App. 126; 
Pfoh v. Porter, 137 P. 44, 23 Cal.App. 
Bis 

Ind.—Foster v. Malsbary, 157 N.E. 
446, 86 Ind.App. 411. 

Iowa.—Seeger v. Manifold, 231 N. 
WwW. 479, 210 Iowa 683; Youngs v. 
Youngs, 196 N.W. 795, 197 Iowa. 101. 


Ky.—C. W. Craig & Co. v. Thomas 


Peres & Co., 252 S.W. 574, 200 Ky. 


La.—L. Wemple Co. v. Felger Lum- 
ber Go.,-125 So. 781, 12 La.App. 612. 

Mo.—Newell v. Wagner Plectric 
Mfg. Co., 4 S.W.(2d) 1072, 318 Mo. 
1031. 

Tex.—Houghton v. American Trust 
Mig ty = Bank, (Civ.App.) 247 S.W. 

12. Cal—Nulty v. Price, 260 P. 
291, 202 Cal. 279; Maunder v. Pozzo; 
167 P.. 145, 175 Cal. 740; Kataoka v. 
Hanselman, 89 P. 1082, 150 Cal. 673; 
In re Walker, 82 P. 770, 148 Cal. 162. 


Ind.—Foster v. Malsbary, 157 N.E. 
446, 86 Ind.App. 411. 

Iowa.—Seeger v. Manifold, 231 N. 
W. 479, 210 Iowa 683; Smith v. Wa- 
terioo) (‘Gi RY & Ne Ry Con us ZmNew.s 
890, 191 Iowa 668. 

Kan.—Angola State Bank y. Fry, 
287 P. 245, 130 Kan. 641. 

Mo.—Hecker v. Bleish, 3 S.W.(2d) 
1008, 819 Mo. 149. 

Wash.—North Pacific Sea Products 
met v. Nieder, 241 P. 682, 137 Wash. 

13. Ford-Davis Mfg. Co. v. Mag- 
gee, (Mo.App.) 233 S.W. 267. 

[a] Evidence not bearing on in- 
quiry for which case is reopened is 
properly excluded. In re Norton’s 
Estate, 135 N.W. 2538, 163 Mich. 531. 

14. Rabinowitz v. Darnall, (Tex. 
Civ.App.) 2 S.W.(2d) 930; Houghton 
v. American Trust & Savings Bank, 
(Tex.Civ.App.) 247 S.W. 904; Boyle 
v. Mountford, 270 P. 537, 39 Wyo. 141. 


{a] hus, in an action to recover 
the amount of a check payable to 
plaintiff and cashed by defendant at 
the request of its secretary and treas- 
urer to whom defendant repaid the 
proceeds by a check payable to him 
personally, where plaintiff was af- 
forded every opportunity to show that 
the money represented by the cheek 
rightfully belonged to it, but failed to 
do so, and asked and was granted 
declarations of law -that defendant’s 


1206 [64 C.J.] : 


and would not affect the result,}*> or where it is 
in direct contradiction of the allegations of the 
moving party’s petition and of positive testimony 
of such party and his witnesses,!® where the par- 
ties produced conflicting affidavits concerning the 
motion,'’ where the moving party sceks to intro- 
duce evidence for the purpose of retrying the case 
on a new theory,** where, at the conclusion of plain- 
tiff’s testimony, motion was made to dismiss by 
defendant, and plaintiff then had opportunity to 
introduce additional evidence and the case was then 
fully argued,'® where depositions sought to be in- 
troduced were taken without authority,?° and where 
proper diligence was not used in making the motion 
to reopen the case.?1_ But where the court after 
trial allowed an amendment of the complaint to 
show an oral modification of the contract in suit, 
its refusal to allow defendant to introduce evidence 
in rebuttal of evidence given at the trial on the 
point and objected to by defendant on the ground 
that it was not within the issues was error.2? Where 
a contract was so ambiguous as to require explana- 
tion, parol evidence should have been admitted, 
even after the submission of the case.2* Where 
defendant relied on redelivery ef goods to one of 
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plaintiff’s employees to reduce the amount sued for, 
asserting that such employee signed a receipt, and 
such employee as a witness denied receiving the 
goods, and gave specimens of his handwriting for 
comparison, and defendant proved that plaintiff’s 
former employee recalled seeing defendant’s em- 
ployee at plaintiff’s place of business, and the court, 
on deciding for defendant, remarked on plaintiff’s 
failure to produce such former employee, it was 
error to deny plaintiff permission to reopen the ease 
and prove the signatures of all of its employees, to 
show that none of them signed the receipt.?* 


[§ 1015] (5) Stage of Trial at Which Case May 
Be Reopened. 
out a jury, it has been variously held that it may, 
in its diseretion, reopen the case for the admission 
of further evidence after plaintiff has rested,’ aft- 
er the close of all the evidence,?® before closing of 
argument,?7 after closing of argument,?*® unless oth- 
erwise provided by statute,?® before final submis- 
sion of the case,*® after final submission of the 
case,*! but there is authority to the contrary of this 
last proposition,®” after the case has been taken un- 
der advisement,*®*® after motion for new trial and 


evidence tending to show plaintiff's | ter.& Son, 51 So. 723, 165 Ala. 423. 90n Anke 272: Land v. Johnston, 104 
indebtedness to the secretary and Cal.-—Medros vy. Kohn, 229 P. 873,] P. 449, 156 a 253; In re Hunsicker, 
treasurer was immaterial and incom-| 6g Cal.App. 367; Bublitz v. Reeves, 180 | 223 P. 411, 65 C C Sal. App. 114; Walsh v. 
petent. the denial of plaintiff's mo-]p. 28, 40 Cal.App. 75. Cray, 212 INTs ago 214 ADp-DIy 
tion, filed some days after the case Fla.—Barry v. Walker, 137 So. 711. es iieauhiveornae. wea oO enino, 95 


was closed, to reopen the case for |. 
further evidence on the question of 
such indebtedness, was not an abuse 
of discretion. Ford-Davis Mfg. Co. 
v. Maggee, (Mo.App.) 233 S.W. 267. 
15. Maunder v. Pozzo, 167 P. 145, 


97 Mo. 242. 


N.M. 526. 


175 Cal. 740; Lobree v. lL. E. White S.D.—Calkins 
Lumber Co., 199 P. 821, 53 Cal.App.! Consol. Min. Co., 
85; Pfoh v. Porter, 137 P. 44, 23 Cal. | 999, 


Eddy v. American Amuse- 
ment Co., 132 P. 83, 21 Cal.App. 487; 
Blunson v. Knighton, (La.App.) 140 
So. 302; A. Y. McDonald Mfg. Co. v. 
.Newstone, (Minn.) 244 N.W. 806; Try- 
on v. Palmer, 263 P. 890, 123 Or. 661. 
16. Rowe v. Smith, 106 So. 657, 160] S.W. 
La. 12. 28. 


App. 59; 


125 Wis. 19. 


Mo.—Taylor v. Cayce, 10 S.W. 832, tal 


N.M.—Rapp v. Board of Education 
of City of Las Vegas, 284 P. 


58 N.W. 797, 5 


Wash.—Dietz vy. Bartell, 207 P. 663. 
Wis.—Winn vy. Itzel, 


27. Romanoff v. 
694, 101 Conn. 504; 
913, 8 Tex.Civ.App. 
Stipp v. Claman, 
Burke v. Burke, 119 N. 


Reed v. Liston, 27 


ten instruments to be a chattel mort- 
gage and for foreclosure thereof, 
where plaintiffs put the instruments 
: in evidence and showed demand of 
Seabury-Calkins | payment of installments thereon aft- 
S.D.j|er the mortgagee’s decease, and a 
check from the mortgagee to defend- 
ant’s order of date of the instru- 
ments, and defendant testified in ex- 
planation thereof, it was error, after 
submission of case, to refuse to ad- 
mit the check, where defendant had 
not objected or excepted thereto, and 
the evidence being material and prop- 
erly in the case. Walsh v. Gray, 212 
N.Y.S. 230, 214 App.Div. 296. 


761, 34 


108 N.W. 220, 


De Santo, 126 A. 


118. 
24 N.E. 131, 


In actions tried by the court with-. 


Thus, in a suit to declare writ- | 


17. Gandalfo v. Gandalfo, 226 P.|123 Ind. 532; 
960, 66 Cal.App. 726; Sage Land & Im- 
provement Co. v. McCowen, 157 P. 244, 
30 Cal.App. 126. 

18. Jackson v. Conneautville Bor- 
ough School Dist., 125 A. 310, 280 Pa. 
GOR Bell Sve Pitts) 106 0A.) 674, (263 
Pa. 314 

19. Buck v. Bender, (Iowa) 159 N. 
WwW. 990. 

20. Western Clay Drainage Dist. v. 
Day, 210 S.W. 338, 138 Ark. 181. 

21. Caldcleugh v. Caldcleugh, 250 
S.W. 3824, 158 Ark. 224; Gopcevic v. 
Gopcevic, 39 Cal.App. 306. 

fa] Thus, where a certain wit- 
ness testified on Dec. 6, 1920, and the 
case was submitted on Nov. 22, 1921, 
a motion to withdraw the submission 
for the purpose of taking further tes- 
timony as to a faet testified to by the 
witness was too late when not filed 
until January 26, 1922. Caldcleugh 
os ig get 250 S.W. 324, 158 Ark. 
24, 

22. McClure v. Anderson, 108 N.E. 
757, 58 Ind.App. 615. 

23. Wood vy. Kelsey, 119 S.W. 258, 
90 Ark, 272. 

24. Liberty Lace & Netting Works 
v. Goetz, 184 N.Y.S. 470. 

25. Security Nat. Bank of Alexan- 
dria v. Kerkhoff, (S.D.) 230 N.W. 759. 


26 Ala.—Southern R. Co. v. Hat- 


W. 129, 142 Iowa 206; Meyers v. Mav- 
erick, (Tex.Civ.App.) 28 S.W. 716; 
Rogers v. Miller, 42 P. 525, 13 Wash. 
82, 52 Am.S.R. 20. 

29. See cases infra this note. 

[a] In Alabama (1) it is provided 
by statute that the court may, at its 
discretion, “at any time before the 
conclusion of the argument,” allow a 
party to supply an omission in the 
testimony when it appears to be nec- 
essary to the due administration of 
justice. Civ. Code § 9490. (2) Under 
this statute it is held that a case may 
not be regpened after the conelusion 
of the arguments. Ex parte Alabama 
Marble Co., 113 So. 240, 216 Ala. 272; 
Alabama Great Southern R. Com, 
Smith, 96 So. 239, 209 Ala. 301. But 
see Southern R. Co, v. Hatter & Son, 
561 So. 728, 165 Ala. 423 (where the 
case was reopened for further evi- 
dence while the court was holding the 
case under advisement and _ before 
judgment rendered. Whether’ the 
statute above set out was in force 
when this decision was rendered does 
not appear). (3) And when argu- 
ment is waived, that is in legal effect 
the same as a conclusion of the argu- 
ment. Alabama Great Southern R. 
Co. v. Smith, supra. 


30. Cefalu v. Dearborn & Warfield, 
49 So. 1030, 162 Ala. 105. 


31. Wood v. Kelsey, 119 S.W. 258, 


[b] Reopening of case _ several 
months after making order for sub- 
mission upon briefs to be filed, where 
sufficient notice was given both par- 
ties, was within the court’s discre- 
tionary powers, although the action 
was on a claim against an estate, and 

was not error in the absence of any 
abuse of discretion. Badover v. 
Guaranty Trust & Savings Bank, 200 
P63 STON Cale iio. 


82. See cases infra this note. 


Ca] In Iowa (1) the court is with- 
out power to reopen a case after final 
submission for the introduction of 
further evidence, either on request of 
a party (Dunn v. Wolf, 47 N.W. 887, 
81 Iowa 688; Sickles v. Dallas Center 
Bank, 46 N.W. 1089, 81 Iowa 408), (2) 


or on its own motion (Hargerle v. 
Beebe, 99 N.W. 3038, 123 Iowa 620). 
(3) It was held, however, that the 


submission cannot be said to be final 
if an application be promptly made 
to set the submission aside, or, what 
amounts to the same thing, if a time- 
ly application be made to correct a 
mistake or omission by introduction 
of additional evidence. Sickles y. 
Dallas Center Bank, supra. 


33. Burke v. Burke, 119 N.W. 129, 
142 Iowa 206; La Salle St. Trust & 
Savings Bank v. Hackney, 208 P. 578, 
111 Kan. 646. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in arrest of judgment has been overruled,?4 before 
findings of fact and conclusions of law have been 
made,*® after making**® or announcing findings of 
fact,** before decision,?® after announcement of 
-decision,®® before final judgment,*® and, according 
to some decisions, even after final judgment,*! al- 
though a refusal to reopen the case after final judg- 


ment is not erroneous.*? 


[§ 1016] d. Opinion Evidence. 


tion.*3 


[§ 1017] e. Objections and Exceptions and Rul- 
On this subject the decisions are 

In many jurisdictions it has been 
held, in actions tried without a jury, either that the 


ings Thereon.** 
not in harmony.*® 


34. Maynard v. Shorb, 85 Ind. 501. 


35. Bublitz v. Reeves, 180 P. 28, 
40 Cal.App. 75; Chicago, ete., R. Co. 
vy. Fifth Nat. Bank, 59 N.E. 43, 26 


Ind.App. 600. 


36. Graybill v. Cornelius, 246 P. 


1029, 79 Colo. 498; Morris v. Blossom, 


231 N.W. 397, 181 Minn. 71. 


37. Flynn v. City of Chicago, 197 
Tll.App. 580; Reiff v. Coulter, 92 P. 
436, 47 Wash. 678. 


38. Carr v. International Indem- 
nity Co., 209 P. 88, 58 Cal.App. 614. 


39. Bazet v. Nugget Bar Placers, 
296 Ps 616, pe lkiCal.) 60ts. leary Vv. 
Leary, 32 N.W. 623, 68 Wis. 662. 


[a] After announcement of tenta- 
tive decision.—Simpson v. Sisters of 
Charity of the House of Providence, 
182 P. 937, 108 Wash. 82. 


40.) °U.S.— Gi cAmsinek, & y Co. Vv. 
Springfield Grocer Co., 7 F.(2d) 855. 


Cal.—Menotti v. Marchesi, 218 P. 
439, 638 Cal.App. 49. 
Idaho.—Silkey v. Tiegs, 5 P.(2d) 


1049, 51 Idaho 344. 

R.I.—Cohen v. Superior Court, 97 
A. 794, 39 R.I. 272. 

Alta.—Stevenson v. Dandy, 14 Alta. 
LL: 99. 


41. Mondine v. Labaig, 186 P. 1047, 
44 Cal.App. 781; Smith v. Kurtzen- 
acker, 180 N.W. 248, 147 Minn. 398, 


Von Saxe v. Barnett, 224 P. 929, 129 
Wash. 340. 


[a] Thus, in an action for dam- 
ages incurred by plaintiff as a result 
of personal injuries inflicted upon his 
minor son by defendants, where, aft- 
er findings for plaintiff and formal 
judgment, defendants filed a timely 
motion for new trial on the ground 
of insufficiency of the evidence to jus- 
tify the findings, it was held that the 
court did not exceed its jurisdiction 
or abuse its discretion in reopening 
the case for the purpose of receiving 
further evidence on the issue of the 
reasonable value of medical services 
paid for by plaintiff. Von Saxe v. 
Barnett, 224 P. 929, 129 Wash. 340. 


[b] After rendition and before en- 
try.—Reopening a case, after rendi- 
tion of judgment, but before its en- 
try, to permit plaintiff to prove its 
incorporation and right to do business 
in the state, is within the discretion 
of the trial court. Riverside Port- 
Jand Cement Co. v. Masson, 139 P. 
723, 69 Or. 502, Ann.Cas.1916A 127. 
42. Arkansas Game & Fish Com- 
mission v. Storthz, 29 S.W.(2d) 294, 
181 Ark. 1089; Home Ins. Co. of New 
York v. Stroud, 50 S.W.(2d) 934, 244 
Ky. 315. 


When a case is 
tried to the court, the extent to which expert tes- 
timony may be received rests largely in its discre- 
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parties have the right to object and except to the 
rulings admitting evidence,*® or, that objections** 
and exceptions’ to the rulings of the court admit- 
ting or excluding evidence are necessary to entitle 
the parties to avail themselves of error in such rul- 
Furthermore, objections must be made and 
exceptions taken at the time the evidence is of- 


fered,*® otherwise they will be considered as having 


been waived.®° 


And in order to be available, the 
objections®! and exceptions®? must be specific and 
not general, and all objections to the competency 
of evidence except the one stated are waived.*? 


It 


has been held, however, that objections to evidence 


43. Wabash R. Co. v. Defiance, 40 
IN. 289202 Ohio Stw/26 2) Latt 17. S.Ct. 
ERS BUTE MOBS 2) A wa OC 7a le 


a] Comparison of handwriting.— 
(1) When a case is tried before the 
judge, and the execution of a writing 
is put in issue under the plea of non 
est factum, it is the province of the 
judge, just as it is the province of the 
jury when the trial is by jury, to ex- 
amine and compare all papers in evi- 
dence bearing upon the issue; and 
from such comparisons, and from the 
other evidence before him, 
his conclusions as to whether the 
writing is genuine or spurious. Mil- 
lington vy. Millington, (Tex.Civ.App.) 
25 S.W. 320. (2) The judge is not 
precluded from making himself a 
comparison of the handwritings be- 
cause experts have testified in the 
case. He is not compelled to adopt 
their opinions. Millington v. Milling- 
ton, Supra. 


44. Saving questions for review 
see Appeal and Error § 813. 


45. See cases infra this section. 
46. Freeman v. Pacific Mills, 151 
A. 707, 709, 84 N.H. 383 (that the 


court, instead of excluding evidence, 
formally admitted it, but stated that 
“T shan’t consider it,’ did not pre- 
clude proper objection or exception). 


47. Colo.—Travelers’ Ins. Co. v. 
Murray, 26° P. 774, 16 Colo: 296, 25 
Am.S.R. 267. 


La.—Jackson, Kiser & Meyer v. 
Shreveport Producing & Refining Cor- 
poration, 6 La.App. 216. 

Mo.—Taylor v. Cayce, 10 S.W. 832, 
97 Mo. 242; De Reamer v. Pacific Hx- 
press Co., 84 Mo. 529; Smith v. Dunk- 
lin County, 83 Mo. 195; Hill v. Alex- 
ander, 77 Mo. 296; Primm vy. Rabot- 
eau, 56 Mo. 407; Tremain v. Dyott, 
142 S.W. 760, 161 Mo.App. 217; WHin- 
stein v. Holladay-Klotz Land & Lum- 
ber Co., 94 S.W. 296, 112 Mo.App. 184. 
i Nev.—Jones v. Gammans, 11 Nev. 

49, 

N.D.—People’s State Bank of Hills- 
boro v. Steenson, 190 N.W. 74, 49 N. 
D. 100. 

Pa.—Gerker’s Hstate, 8 Pa.Co. 583. 

Wis.—Maxcy v. Peavey, 190 N.W. 
84, 178 Wis. 401. 


48. Travelers’ Ins. Co. v. Murray, 
26 P. 774, 16 Colo. 296, 25 Am.S.R. 267; 
De Reamer v. Pacific Express Co., 84 


Mo. 529; Margrave v. Ausmuss, 51 
Mo. 561; Harrison v. Bartlett, 51 Mo. 
170; Tremain v. Dyott, 142 S.W. 760, 


161 Mo.App. 217. 


[a] Instructions or declarations 
of law not substitute.—One cannot by 
instructions save his exceptions to 


to draw | 


once taken and overruled need not be repeated 
when subsequent similar testimony is offered.** 
Where proper objections are made, it is the duty 
of the court to rule on the evidence offered.°> And 


the admission of incompetent evi- 
dence; so his failure to except to the 
overruling in part of his objection to 
the competency of the evidence in a 
deposition cannot be helped by the 
court’s giving, at his request, a decla- 
ration of law. Tremain v. Dyott, 142 
S.W. 760, 161 Mo.App. 217. 


49. Smith v. Dunklin County, 83 
Mo. 195; Tremain v. Dyott, 142 S.W. 
760, 161 Mo.App. 217; Gerker’s Es- 


tate, 8 Pa.Co, 583. 


_ [a]. Thus objections to deeds read 
in evidence were too late, where not 
made until long after the deeds had 
been introduced and read, and after 
the close of all the evidence, and aft- 
er the court had held the case under 
advisement for several months. WBHin- 
stein v, Holladay-Klotz Land & Lum- 
ber Co., 94 S.W. 296, 118 Mo.App. 184. 


50. Gerker’s Hstate, 8 Pa.Co. 583. 


51. Taylor v. Cayce, 10 S.W. 832. 
97 Mo. 242; Primm v. Raboteau, 56 
Mo. 407, 412; Margrave v. Ausmuss, 
51 Mo. 561. Compare Maxey vy. Pea- 
vey, 190 N.W. 84,. 86, 178 Wis. 401 
(“On the trial of jury cases it is nec- 
essary for the protection of the court 
and to prevent mistrials that objec- 
tions to admissibility of evidence be 
specific so as to direct the attention 
of the court to the particular point 
of objection to the evidence offered. 
The necessity of the rule is not so 
great in cases tried before the court, 
where the court has time for reflec- 
tion and investigation’’), 


“The rule as to the necessity of 
making specific objections to the in- 
troduction of testimony is precisely 
the same whether the proceeding had 
looked to the enforcement of legal or 
of equitable rights.’ Primm v. Ra- 
boteau, supra. 


[a] Insufficient objection, — A 
mere general objection to the recep- 
tion of testimony “subject to objec- 
tion” is not sufficient to preserve the 
point for review. Taylor v. Cayce, 
10 S.W. 832, 97 Mo. 242. 


he Harrison vy. Bartlett, 51 Mo. 


(al Insufficient exception.—“To 
all the rulings, orders and judgment 
of. the court the defendant excepted.” 
Harrison v. Bartlett, 51 Mo. 170. 


. 53. Jones v. Gammans, 11 Nev. 249. 


54. Maxcy v. Peavey, 190 N.W. 84, 
178 Wis. 401. 

55. People’s State Bank of Hills- 
boro v. Steenson, 190 N.W. 74, 49 N.D. 
100. 

[a] Receiving of all evidence 
without ruling is not permissible. 
People’s State Bank of Hillsboro y. 
Steenson, 190 N.W. 74, 49 N.D. 100. 
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it has been held that the court should not postpone 
rulings on objections to evidence where objections 
are made.°® 


Decisions of jurisdictions not in accord with fore- 
going views will now be considered. In the federal 
courts it has been held that the exclusion of proper 
evidence in actions tried by the court without a 
jury is the subject of a bill of exeeptions.°* And 
on the other hand, it is well settled in these courts 
that the admission of improper evidence is not the 
subject of a bill of exceptions;®® and it was simi- 
larly held in Nebraska that the question of admis- 
sibility of evidence on the ground of relevancy ecan- 
not be raised in a case tried without a jury;°® and 
in Tennessee that objection to the admission of 
evidence is not necessary in a case where a jury 
trial has been waived.®® A federal court may, how- 
ever, properly enter on the record that evidence 
supposed to be improperly admitted was objected 
to, in order to show that it was not received by 
consent.°4 And while a formal bill of exceptions 
is not required to bring a supposed error of this 
character to the notice of the reviewing court, it 
may be done in that form if the court thinks prop- 
er to adopt it.6? In Iowa, in actions at law tried 
by the court without a jury, a party may except to 
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the admission or rejection of evidence.°* And it 
is necessary for him to make objections to the ad- 
missibility of evidence at the proper time if he 
desires to receive a ruling thereon.®°* But in this 
jurisdiction, in actions triable in equity, it is not 
the practice to rule on the admission and exclusion 
of evidence,®* and the court may not exelude offered 
evidence,®® but must note objections to improper 
evidence, and such evidence will be disregarded on 
appeal.®* In Maine, where the action is referred 
to the determination of the presiding justice, ex- 
ceptions do not lie to his rulings admitting or ex- 
cluding evidence, unless such right is reserved by 
the parties.’ And if during the progress of a 
trial evidence is admitted against the objections of 
one of the parties, and subsequently the cause is 
left to the determination of the presiding judge, 
such objections must be considered as waived.®® 


[ 1018] 10. Rulings on Weight and Sufficiency 
of Evidence—a. In General. On a trial by the court 
without a jury, the court is not bound to adopt a 
party’s contention as to its weight.7° On the con- 
trary, it is the right and duty of the court to weigh 
the evidence’! in the same manner as a jury in its 
provinee would,‘? and to draw inferences there- 
from.?? The court must consider all the competent 


56. Smoot v. Bankers’ Life Ass’n, 
120 S.W. 719, 138 Mo.App. 438, 469 
(“The practice of withholding rulings 
on objections when objection made, 
has been frequently condemned”). 
Compare Taylor v. Cayce, 10 S.W. 
832, 97 Mo. 242 (“Where the circuit 
court is sitting as a trier of facts, 
it is not bound to make immediate 
rulings on all offers of testimony. 
If counsel desire its ruling announced 
before its finding on the whole case, 
they should make their desire known 
to the court at the hearing in a spe- 
cific manner’’), 

67... “Arthurs ‘v. Hart; (ii 
S:) 6, 15 L.hd. °30. 

[a] Reason assigned is that “the 
case of the refusal of proper evidence 
on the trial is subject to very differ- 
ent considerations from those appli- 
cable to the improper admission of 
it. The exclusion of the evidence 
might change the legal features of 
the cause, and lead to a determina- 
tion of it upon principles wholly in- 
applicable, in case the evidence had 
been admitted; nor can we assume 
that the testimony offered and re- 
jected would have been proved, if it 
had not been excluded, and revise the 
judgment of the court upon that as- 
sumption; because the offer of evi- 
dence to prove a fact, and the ability 
to make the proof, are very different 
matters.”, Arthurs. v. Hart, 17 How. 
GUESS) Gy al2, dbs Hd 530) 


58. Arthurs v. Hart, supra; 
Weems v. George, 13 How. (U.S.) 190, 
4) iced. 108s UrSaw. King, 17 How, 
(U.S.) 838, 12 L.Ed. 934: Field’v. U. 
S., 9 Pet. (U.S.) 182, 9 L.Ed. 94. 


[a] Reason assigned is that, if 
evidence appears to have been im- 
properly admitted, the appellate court 
will reject it, and proceed to decide 
the cause as if it was not in the rec- 
Ord Oks. Ve ange.) Hows CUS.) 
833, 12 L.Ed. 934. 

59. Enyeart vy. Davis, 22 N.W. 449, 
17 Neb. 228, 237. 

“In trials of fact without the aid 
of a jury the question of the admis- 
sibility of evidence, strictly speak- 


17 How. 


ever be the ground of objection the 
evidence objected to must, of neces- 
sity, be read or heard by the judge 
in order to determine its character 
and value.” 1 Greenleaf Evid. § 49 
[quot Enyeart v. Davis, supra]. 


60. Selby’s Adm’r vy. Brinkley, 
(Tenn.) 17 S.W.. 479. 
WieSs Ve inee? How, CUS) 


61. 
§33, 12 L.Ed. 934. 


62. VU. S. v. King, supra. 
rear Williams y. Soutter, 7 Iowa 
oo. 


64 Gaar, Scott & Co. v. Nichols, 
88 N.W. 382, 115 Iowa 223. 

65. Bechly v. Central Nat. Fire 
Ins. Co., 191 N.W. 980, 195 Iowa 177; 
Smith v. Waterloo, C. F. & N. Ry. Co., 
182 N.W. 890, 191 Iowa 668; Rankin 
bis Schiereck, 147 N.W. 180, 166 Iowa 


66. Rankin vy. Schiereck, supra. 
67. Rankin v. Schiereck, supra. 
68. Frank v. Mallett, 42 A. 2388, 92 
Me. 77; Dunn y. Hutchinson, 39 Me. 
367; Hersey v. Verrill, 39 Me. 271. 
69. Hersey v. Verrill, supra. 


70. Hooper yv. Cuneo, 116 N.E. 237, 
227 Mass, 37. 

71. Ala.—Copeland v. Dixie Lum- 
ber Co., 57 So. 124, 4 Ala.App. 230. 

Ariz.—Peters v. Taylor, 251 P. 446, 
31 Ariz. 169; Ollason v. Glasscock, 
224 P. 284, 26 Ariz. 193. 

Cal.—Linberg v. Stango, 297 P. 9, 
ZL Cale ia, 75 A.L.R. 555; Stein- 
berger v. Young, 165 P.-432; 175 Cal: 


81; Pepper’s Estate, 112 P. 62, 158 
Cal. 619, 31 L.R.A.N. Ss. 1092; Couts vV. 
Ww instony.96 Ps 357, 153 Cal’ 686=) Hol- 


lywood Cleaning & Pressing Co. v. 
Hollywood Laundry Service, (App.) 
12 P.(2d) 147; Pashley v. ‘Wukeje- 
vich, 285 P. 910, 104 Cal.App. 232. 


Colo.—Fitzgerald v. McDonald, 255 
P. 989, 81 Colo. 413. 


Conn,—Lewis v. Lewis, 57 A. 735, 
Conn, 586. 


Hawaii—Oahu Railway & land 
Co., Ltd. v. Kaili, 26 Hawaii 121. 


Mass.—Hooper y. Cuneo, 116 N.E. 


76 


ing, can selaom be raised; since what- 


237, 227 Mass. 37. 


N.J.—Dobbs vy. Batten, 88 A. 945, 
85 N.J.Law 127. 

N.Y.—Prosser v. Buffalo First Nat. 
Bank, 13 N.E. 287, 106 N.Y. 677. 

Or.—California Trojan Powder Co. 
7. Wadhams & Co., 166 P. 759, 85 Or. 
307; Van de Wiele vy. Garbade, 120 
PR b2s 60 Ori epost 

Tex.—Shaw v. Ciesielski, (Civ. 
App.) 19 S.W.(2d) 107; Mitchell v. 
Walker, (Civ.App.) 241 S.W. 1090 [rev 
on other grounds (Commn.App.) 255 
S.W. 1106]; Rossetti v. Benavides, 
(Civ.App.) 195 S.W. 208 

Wash.—Dalton v. Selah Water Us- 
ers’ Ass’n, 122 P. 4, 67 Wash. 589. 


72. Russell v. Public Service R. 
Co., 139 A, 322, 104 N.J.Liaw 34; Nais= 
sar v. Pittsburgh Rys. Co., 161 A. 605, 
105 Pa.Super. 352; Mitchell v. Walk- 
er, (Tex.Civ.App.) 241 S.W. 1090 [rev 
on other grounds (Commn.App.) 255 
S.W. 1106]. 

“When a case is tried by a court 
without the intervention of a jury, 
the court must weigh the evidence in 
the same practical, common-sense, 
business way in which a jury is au- 
thorized to weigh it.’”” Copeland v. 
Dixie Lumber Co., 57 So. 124, 4 Ala. 
App. 230, 235. 

[a] As otherwise expressed, the 
judge takes the jury’s place as to all 
matters of fact that should properly 
be submitted to a jury. Higgins v. 
Goerke Kirch Co., 106 A. 394, 92 N. 
Tart 424 [aff 103 A. 37, 91 N.J.Law 


73. Obear-Nester Glass Co. v. Mo- 
bile Drug Co., 95 So. 13, 208 Ala. 618; 
Linberg’ v. Stanto, 297 P. 9, 211 Gal: 
771, 75 A.L.R. 555; Hollywood Clean- 
ing & Pressing Co. v. Hollywood 
Laundry Service, Inec., (Cal.App.) 12 
P.(2d)..145; Russell v. Public Service 
Rin Cov, 139 A. 322, 104 N.J.Law 34; 
Van de Wiele v. Garbade, 120 P. 752, 
60 Or. 584. 


[a] Court may draw all inferences 
from evidence that a jury might 
draw. Feurt v. Brown, 23 Mo.App. 
332; Fisher v. Missouri Pac. R. Co., 
23 Mo. App. 201. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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evidence before it.*4 


fused or unsettled.77 
dictions and inconsistencies, 


appears to be worthy of credit.5° 
may base its finding and verdict 


Where the evidence is conflicting, 


74. Obear-Nester Glass Co. v. Mo- 
bile Drug Co., 95 So. 13, 208 Ala. 618; 
Kimball Motor Truck Corporation v. 
Fickett, 299 P. 566, 114 Cal.App. 65; 
Shaw v. Ciesielski, (Tex.Civ.App.) 19 
S.W.(2d) 107; Mitchell v. Walker, 
(Tex.Civ.App.) 241 S.W. 1090 [rev on 
other grounds (Commn.App.) 255 S. 
W. 1106]. 


75. Barnett v. 
App.) 160 S.W. 671. 

76. Decoss v. Turner & Blanchard, 
Inec., 15 F.(2d) 258; Elmore v. Ting- 
ley; 248 P. 706, 78 Cal.App. 460; Ben- 
inato v. Hedges, 180 N.Y.S. 745; Na- 
tional Bank of Garland v. Gough, 
* (Tex.Civ.App.) 197 S.W. 1119; Miller 
v. Himebaugh, (Tex.Civ.App.) 153 S. 
MEL 3S 8: 

77. Decoss v. Turner & Blanchard, 
Inc., 15 F.(2d) 258. 

78. Decoss v. Turner & Blanchard, 
Ine., supra; Avila v. Fantauzzi, 6 Por- 
to Rico Fed. 328; Shaw vy. Ciesielski, 
(Tex.Civ.App.) 19 S.W.(2d) 107. 

79. Collins v. Gray, 97 P. 142, 154 
Cally 131s Dufour -v.9 Welacroix,,-L1 
Mart. (La.) 719. 

80. Miller v. Himebaugh, (Tex.Civ, 
App.) 153’S.W. 338. 

81. Tipton v. Christopher, 116 S. 
W. 1125, 1126, 135 Mo.App. 619. 

gz. Patterson v. Ciborowski, 
(Mass.) 179 N.E. 161; Downey v. Lev- 
enson, 142 N.&. 85, 247 Mass. 358. 

83. Conn Boston Co. v. Griswold, 
Tem Ad, LOAVES: 

84. Patterson We. Ciborowski, 


(Mass.) 179 N.E. 161; Conn Boston 
Co. v. Griswold, 157 A. 57, 104 Vt. 89. 


Elliott, (Tex.Civ. 


85.. Ariz.—Ollason v. Glasscock, 
224, PP. 284,26 Ariz 193. 
Cal.—California Canning Peach 


Growers v. Harris, 267 P. 572, 91 Cal. 
App. 654; Biurrun vy. Elizalde, 242 P. 
109, 75 Cal.App. 44. 

Colo.—Jakway vy. Rivers, 108 P. 999, 
48 Colo. 49. 

Conn.—Allis v.c Hall, 56 A. 637, 76 
Conn. 322. 

Hawaii.—Oahu Railway & Land 


Co., Ltd. v. Kaili, 26 Hawaii 12. 
T1l.—Loudon v. Mullins, 52 I1]l.App. 
410. 


Mich.—Eawards v. Nelson, 16 N.W. 
Zoi, bl sich. 021. 


Mo.——Buford v. Moore, 177 S.W. 865; 
Eaton vy. Cates, 175 S.W. 950; Lorts 
Va Washi 75.) S.W.995;. 175 Mo. 487; 
Grams v. Novinger, (App.) 231 S.W. 
265; Milne v. Chicago, et¢c., R. Co., 135 
S.W. 85, 155 Mo.App. 465; Tipton v. 
Christopher, 116 S.W. 1125, 135 Mo. 
App. 619; Johnson v. Simmons, 61 Mo. 
App. 395; Goldstein v. Royal Cigar 
Co. D5 Mo.App. 584. 

N.Y.—Dunham v. Griswold, 3 N.E. 
76, 100 N.Y. 224; Shand v. Hanley, 
(AND Yan Sos 


And evidence which would be 
admissible in chief when admitted by the court on 
rebuttal should be considered by it and given the 
same weight as any other evidence.”® 
right and duty of the court to weigh and pass upon 
conflicting evidence,’® and it cannot escape respon- 
sibility by a mere statement that its mind is con- 
It should try to harmonize 
the evidence,7® and to reconcile apparent contra- 
if reasonably possi- 
ble,*® and, if this is not possible, to accept that which 


“on the absolute 
verities of the case as established before him.’’®? 
the judge cannot 
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It is the 


their testimony’ 


And the court 


ny,?° 


NN Ramee eG v. Rayner, 44 N.C. 

Pa.—Miller vy. 
547. 

Porto Rico.—Hernandez v. Rivera, 
35 Porto Rico 118; Marrero v. Amer- 
ican R. Co., 33 Porto Rico 201; Roman 
Me American R. Co., 10 Porto Rico 


Piatt, 33 Pa.Super. 


Tex.—Roe v. Davis, (Civ.App.) 142 
S.W. 950 [aff 172 S.W. 708, 106 Tex. 
587]; Rossetti v. Benavides, (Civ. 
App.) 195 S.W. 208. 


Utah.—Clarke vy. Freebairn, 13 P. 


(2a) 327. 
Ont.—Austin v. Canada Steamship 
Lines, 15 Ont.W.N. 371 


“In trials where no jury is taken, 
the judge is clothed with all the pow- 
ers of a jury in passing upon the 
credibility of the witnesses and the 
weight to be given their testimony. 
Like a jury, he may consider the de- 
meanor of the witnesses, their man- 
ner of testifying, and the interest 
which they may have in the result 
of the trial.” Roe v. Davis, (Tex.Civ. 
App.) 142 S.W. 950, 952. 


[a] Capricious exercise of power 
not authorized.—The power, however, 
is subject to the limitation that it 
may not be arbitrarily or capriciously 
exercised, but only in the exercise of a 
sound discretion upon a consideration 
of the testimony by the tests alone 
available to the triers of issues of 
fact at nisi prius. Biurrun v. Elizalde, 
242 P. 109, 75 Cal.App. 44. 


86. Ariz.—Miles v. Franz Lumber 
Co., 180 P. 1112, 14 Ariz. 455. 


Cal,—California Canning Peach 
Growers v. Harris, 267 P. 572, 91 Cal. 
App. 654. 
yO es one v. Mullins, 52 Ill.App. 


Iowa.—Alpha Checkrower Co. yv. 
Bradley, 75 N.W. 369, 105 Iowa 537. 


Kan.—Case v. Hannahs, 2 Kan. 490. 


Mass.—McLauthlin v. Wilder, 138 
Mass. 393. 


Edwards vy. 


Nelson, 16 N.W. 


261, 51 Mich. 121, 

Mo.—Buford v. Moore, 177 S.W. 
865; Baton v. Cates, 175 S.W. 950; 
ere Vv. Wash, 75 S.W.. 95, 175 Mo. 
487; Hahn v. Cotton, 37 S.w. 919, 136 
Mo. 216; Henry v. Beers, 48 Mo. 366; 
Grams y. Novinger, (App.) 231 S.W. 
265; McKee v. Verdin, 70 S.W. 154, 
96 Mo.App. 268; Billings v. Cal. 
Hirsch, etc., Iron, etc., Co., 86 Mo. 
App. -228. 


N.C.—Pridgen v. Bannerman, 53 N. 
Goss 
Okl.—Wass v. Tennent-Stribbling 
Shoe Co., 41 P. 339, 3 Okl. 152. 
Pa.—Miller v. Piatt, 33 Pa.Super. 
547. 


Porto Rico.—Rosado yv. Ponce R., 


the jury should do in the trial of a case.87 
liberty to beleve** or to disbelieve any witness 
or witnesses,*® or any part of a witness’ testimo- 
and, like a jury,®! may disregard any testimony 
not considered worthy of belief,®? although it has 
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rule that plaintiff is not entitled to recover,*? and 
a motion for such a ruling is premature.*? 
circumstances, whether plaintiff ought to recover 
is a question not of law, but of fact, to be deter- 
mined upon a weighing of all the evidence.*+ 


[§ 1019] b. Determination of Credibility of Wit- 
nesses and Weight Due Testimony. It is the prov- 
ince of the court to determine the eredibility of 


the witnesses*® and the weight to be attached to 
86 


In these 


in exactly the same sense that 
It is at 


etc., Co., 20 Porto Rico 528; Roman 
v. American R. Co., 10 Porto Rico 52. 

S.C.—Smith v. Steen, 16 S.E. 1003, 
OS SCs soke 


Tex.—Mitchell v. Walker, (Civ. 
App.) 241 S.W. 1090 [rev.on other 
pee (Commn.App.) 255 S.W. 


Vt.—Nash yv. Harrington, 1 Aik. 39. 

[a] Party as witness.—A party 
plaintiff testifying is more than a 
mere witness and is an actor seeking 
the intervention of judicial power in 
his behalf, so that, after having ad- 
mitted certain facts in his sworn an- 
swer, the question what weight was 
to be given to his testimony explain- 
ing the falsity of such admission was 
for the trial court. Miles v. Franz 
Lumber Cop 180s:P.. 01222, 44 (Ariz 


455. 


[ob] In absence of evidence to sup- 
port allegation necessary to be prov- 
€d, the finding upon the issue raised 
thereby should be against the person 
making and failing to prove the alle- 
gation. Uindley v. Blumberg, 93 P. 
894, 7 Cal.App. 140. 


so” Baton v. Cates, (Mo.) 175 S.W. 


88. Biurrun vy. Elizalde, 242 P. 109, 
75 Cal.App. 44. 

89. Cal.—Biurrun v. Elizalde, su- 
pra. 


Colo.—Mooney v. Van Kleeck Mort- 
gage Co., 245 P. 348, 79) Cola. 252. 


Conn.—Allis y. Hall, 56 A. 637, 76 
Conny 322: 

M SOP IN-B 5805 
203 Mass. 267. 


Mo.—-Kingsbury v. Joseph, 68 S.W. 
93, 94 Mo.App. 298. 


N.Y.—Rogers v. Rogers, 47 N.E. 452, 
oA Nis | 243; Shand v. Hanley, 71 N. 
Sil 


Porto Rico.—Hernandez vy. 
35 Porto Rico 118; Marrero v. 
ican R. Co., 33 Porto Rico 201. 

Ont.—Austin v. Canada Steamship 
Kinesis OntewuNn sale 


90. Doon v. Felton, 89 N.E. 
203 Mass. 267. 


91. Thompson v. Royal Neighbors 


Se meets 133 S.W. 146, 154 Mo.App. 


Rivera, 
Amer- 


539, 


92. Colo.—Andrews v. Johnston, 44 
Pris. t Color Ap pm bade 
La.—Howe v. Manning, 13 La. 412. 


Sentase raeena ne v. Reed, 182 N.HE. 
oJ. 
Minn.—Hsty v. Cummings, 78 N 


W. 242, 75 Minn. 549. 


Mo.—Buford v. Moore, 177 §.W. 865: 
Milne v. Chicago, ete., R. Co., 135 S.W. 
85, 155 Mo.App. 465; Thompson Vv. 
Royal Neighbors of ‘America, 133 S. 
W. 146, 154 Mo.App. 109; Tipton v. 
Christopher, 116 S.W. 1125, 135 Mo. 
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not been contradicted,®* if it considers the testimony 
unreasonable or inconsistent with facts and c¢ireum- 
stances shown by other evidence.°# 
pellate court will not disturb or set aside its finding 
unless it is apparent that the court misunderstood 
or disregarded material evidence introduced on the 


trvaleoe 


[§ 1020] c. Demurrer to Evidence®*°—(1) Right 
In a limited number 
of jurisdictions the right to demur to the evidence 
in actions tried by the court without a jury has been 
recognized,®? although it has been said in one of 
these jurisdictions that the court may, in its dis- 
eretion, decline to pass upon a demurrer to the 
This right, it has been said, exists in- 
dependently of any express statutory authority 


To Demur—(a) In General. 


evidenee.?8 


therefor.°® But the decisions are 


App. 619; Kingsbury v. Joseph, 68 S. 
W. 93, 94 Mo.App. 298. 

N.Y.—Rogers v. Rogers, 47 N.E. 
452, 153 N.Y. 343; Donohue v. Henry, 
4 E.D. Smith 162. 


Or.—Van de Wiele v. Garbade, 120 
P. 752, 60 Or. 585. 

Ont.—Austin v. Canada Steamship 
Lines, 15 Ont.W.N. 371. 

{a] Interested witness.—A court 
is not bound to find a fact as a mat- 
ter of law on the testimony of an in- 
terested witness. Rogers v. Rogers, 
47 N.E. 452, 153 N.Y. 343. 

[b] Judge trying facts is not 
bound by testimony of experts as to 
their opinions of value. Kingsbury 
v. Joseph, 68 S.W. 93, 94 Mo.App. 298. 

$3. Conn.—Lewis v. Lewis, 57 A. 
735, 76 Conn. 586. 


Ind.—Wm. P. Jungclaus Co. v. 
Ratti, 118 N.E. 966, 67 Ind.App. 84. 

A maser Ashapa v. Reed, 182 N.E. 
€ 5 . 

Mo.—Milne v. Chicago, R. I. & P. 
Ry. Co., 185 S.W.'85, 155 Mo.App. 465; 
Kingsbury v. Joseph, 68 S.W. 93, 94 
Mo.App. 298. 

Tex.—Jones v. 
146 S.W. 265. 

Compare Lussee v. Hays, 22 La.Ann. 
307 (holding that it is error for the 
court to discredit the testimony of 
several witnesses, where there is 
nothing in the case either contradict- 
ing their statements or impeaching 
their credibility). 

“Though it be granted that the evi- 
dence offered by appellant as to the 
cause of such delays was undisputed, 
the trial court had a right to take into 
consideration all the other evidence 
in the case, including circumstances 
and surroundings that might in any 
way affect the weight or credibility of 
such evidence.’ Wm. P. Jungclaus 
Co. v. Ratti, 118 N.E. 966, 967, 67 Ind. 
App. 84. 

[a] Absence of direct contradic- 
tion by the mouth of a witness does 
not make a fact undisputed. Lewis 
Vi Iuewis, 57° A. 735, 76 Conn. 586; 
Allis v. Hall, 56 A. 637, 76 Conn. 322. 

[b] Interested witness.—The trier 
of the facts is at liberty to find 
against the party having the burden 
of proof, when his evidence, although 
uncontradicted, consists only of the 
testimony of parties in _ interest. 
Johnson vy. Simmons, 61 Mo.App. 395. 

94. Wm. P. Jungcelaus Co. v. Ratti, 
118 N.E. 966, 67 Ind.App. 84. 

95. Loudon v. Mullins, 52 Ill.App. 
410. 

96. - In trials before jury see supra 


Jones, (Civ.App.) 
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And the ap- 


not in harmony 


§§ 365-383. 
97. Cottingham v. National Mut. 
Church Ins. Co., 124 N.E. 822, 290 Ill. 


26; Windus v. Bodecker, 297 P. 702, 
132 Kan. 857; Farnsworth v. Clarke, 
62) Pon655,.) 62s,.can. 264. erative cy. 


Springfield Fire & Marine Ins. Co., 
(Mo.App.) 11 S.W.(2d) 1101; Outcault 


Advertising Co. v. Mack, (Mo.App.) 
259 S.W. 511; Grams v. Novinger, 
(Mo.App.) 231 S.W. 265; Goodyear 


Tire & Rubber Co. v. Ward, 195 S.W. 
75, 197 Mo.App. 286; McMurrough v. 
Alberty, 215 P. 193, 90 Okl. 4; Skien 
v. Junction Oil & Gas Co., 193 P. 998, 
80 Okl. 41; Bailey v. Privett, 166 P. 
150, 64 Okl. 56. 


98. Fish v. Sims, 141 P. 980, 42 
Okl. 535; Lyon v. Lyon, 134 P. 650, 
S98Ok ai, 

99. Farnsworth v. Clarke, 62 P. 


655, 62 Kan. 264; McMurrough v. Al- 
berty, 215 P. 1938, 90 Okl. 4; Bailey v. 
Privett, 166 P. 150, 64 Okl. 56. 


1. See cases infra this note. 


{a] In MTllinois it has been held 
that a demurrer to the evidence in an 
equity case is anomalous to the prac- 
tice and should not receive the con- 
sideration of the court. Hiss v. Hiss, 
81 N.E. 1056, 228 Ill. 414. 


[b] In Kansas demurrers to the 
evidence in both legal and equitable 
actions have always been permitted. 
So far as the decisions show, no ques- 
tion as to the propriety of demurrers 
to the evidence in equitable actions 
has ever been raised or considered. 
Windus v. Bodecker, 297 P. 702, 132 
Kan. 857; Carlisle v. Baker, 256 P. 
141, 128 Kan. 415; Wehe v. Mood, 75 
P. 476, 68 Kan. 873; Farnsworth v. 
Clarke, 62 P. -655, 62 Kan. 264; Chi- 
cago Lumber Co. v. Merrimack River 
Sav. Bank, 34 P. 1045, 52 Kan. 410; 
Caeman v. Van Harke, 6 P. 620, 33 
Kan. 333; Wolf v. Washer, 4 P. 1036, 
32 Kan. 533. 

[c] In Missouri (1) in a number 
of the earlier decisions demurrers to 
the evidence in equity were sustained. 
Anthony v. Kennard Bldg. Co., 87 S. 
W. 921, 188 Mo. 704; First Nat. Bank 
of Ft. Scott v. Simpson, 54 S.W. 506, 
152 Mo. 688; Healey v. Simpson, 20 S. 
W. 881, 113 Mo. 340; Leeper v. Bates, 
85 Mo. 224. (2) But the later deci- 
sions uniformly hold that demurrers 
to the evidence serve no purpose in 
equity cases, and should not be en- 
tertained. Teutenberg v. Hoover, 250 
S.W. 561; Jacobs v. Cauthorn, 238 S. 
W. 448, 293 Mo. 154; Lee v. Lee, 167 
S.W. 1030, 258 Mo. 599, 605; Troll v. 
Spencer, 141 S.W. 855, 288 Mo. 81, Ann. 
Cas.1913A 276. (3) It was said that, 
being akin to a peremptory instruc- 
tion, or an instruction in the nature 


In 


of a demurrer, it fills no such office in 
an equity case that error can be predi- 
cated on the mere giving or refusing 
of it. Troll v. Spencer, supra; Kri- 
zek v. Treybal, (App.) 15 S.W.(2d) 
382. (4) “What is true of instruc- 


[§§ 1019-1022 
on the question whether a demurrer to the evidence — 


is admissible in equitable actions or should be con- 
fined to actions at law where a jury is waived." 


[§ 1021] (b) On Agreed Statement of Facts, 
Where a case is tried upon an agreed statement of 
facts, a demurrer to the evidence is improper.” 
these circumstances the only proper and correct prac- 
tice is to invoke the judgment of the court as to 
law upon the facts thus agreed upon.? 


[§ 1022] (2) Operation and Effect. A demurrer — 
to the evidence in actions tried by the court with- 
out a jury, as in actions tried by a jury,* presents 
for consideration only a question of law, and such 
demurrer is subject to the rules governing demurrers 
to the evidence in actions tried with a jury.® Ac- 
cordingly, the evidence is*to be viewed in the light 
most favorable to plaintiff,’ giving him the benefit 


* 


tions in general in equity is true of — 


demurrers to the evidence in equity.’ 
They amount to the same thing, to- 
wit, nothing.” Lee v. Lee, supra. 

[d] In Oklahoma it has been said 
that (1) a demurrer to the testimony 
is not authorized in an equity case. 


Wadsworth v. Neher, 280 P. 263, 138 — 


Okl. 4; Penny v. Vose, 234 P. 601, 108 
Okl. 103; Donaldson v. Josey Oil Co., 
232) 3P1/821,) 106 OKly 11.5.) seus 


where such practice is followed, a de- 
murrer to the testimony will be treat- 
ed by the court as a motion by de- 
fendant for judgment for defendant 
upon the testimony as produced by 
plaintiff. Wadsworth v. Neher, su- 
pra; Penny v. Vose, supra; Donald- 
son yv. Josey Oil Co., supra. 

2. Bridgeport Wooden-Ware Mfg. 
Co. v. Louisville & N. R. Co., 53 S.W. 
739, 103 Tenn. 490. 

3. 
Co. v. Louisville & N. R. Co., supra. 


4 See supra § 365. 
5. McMurrough v. Alberty, 215 P. 
1938, 90 Okl. 4. 


6. Windus v. Bodecker, 297 P. 702, 
132 Kan. 57; Carlisle v. Baker, 256 
P. 141, 123 Kan. 415; Wehe v. Mood, 
75 P. 476, 68 Kan. 373; Farnsworth 
v.. Clarke, 62 "P. 655) 62 Kan. 2645 
Patten vy. Springfield Fire & Marine 
Ins. Co., (Mo.App.) 11 S.W.(2d) 1101; 
Outcault Advertising Co. v. Mack, 
(Mo.App.) 259 S.W. 511; Goodyear 
Tire & Rubber Co. v. Ward, 195 S.W. 
75, 197 Mo.App. 286. 


[a] In Oklahoma the above rule is 
Subject to some qualification. It has 
been held that the action of the court 
in sustaining or overruling a demur- 
rer to the evidence must be tested by 
the same rules that obtain in jury 
cases, unless, in the event the demur- 
rer is sustained, it affirmatively ap- 
pears from the record that the court 
weighed all the evidence as upon final 
submission, and so gave judgment up- 
on the evidence. Bailey v. Privett, 
166 P. 150, 64 Okl. 56; Porter v. Wil- 
Son, 135 P. 732,139 Okl. 500; Lyon vy. 
Lyon, 134 P. 650, 39 Okl. 111. And see 
Oklahoma cases infra note 9. 


7. Windus y. Bodecker, 297 P. 702, 
132 Kan, 857; Caeman v. Van Harke, 
6 P. 620, 338 Kan. 333; Outcault Ad- 
vertising Co. v. Mack, (Mo.App.) 259 
S.W. 511; Goodyear Tire & Rubber 
oe v. Ward, 195 S.W. 75, 197 Mo.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Bridgeport Wooden-Ware Mfg. . 


§§ 1022-1023] 


of every reasonable inference.s The court cannot 
weigh conflicting evidence, but miust consider as 
true all portions of the evidence which tend to prove 
the allegation in the petition,? and reject all evi- 
dence unfavorable to plaintiff;'® or, as otherwise 
expressed, the truth of all the evidence favorable 
to plaintiff is admitted by the demurrer,!! subject 
to the limitation that the admission is for the pur- 
pose of the demurrer only.'* As in eases tried by 
a jury,'® demurrer to the evidence cannot be sus- 
tained if there is any substantial evidence in support 
of plaintiff’s petition,'s but will be sustained where 
there is no issue of fact presented to the trial court,?° 
or where there is no evidence offered to establish 
any material fact required to be proved.*® 

[§ 1023] (3) Motions Equivalent to Demurrers to 
Evidence. A motion at the close of the evidence 
“that the court find issues for the defendant,’’* 
or a motion for judgment by plaintiff at the close 
of defendant’s testimony calling for a declaration 
of law by the court,'® or a motion for nonsuit,’® is 
in effeet a demurrer to the evidence. These motions 
admit all the facts proved by, and all reasonable 
inferences from, the evidence;?° they. do not au- 
thorize the eourt to weigh the evidence,?? and should 
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be overruled if, assuming the truth of all the facts 
proved and all legal inferences that can be drawn 
from the evidence, it can be said that plaintiff made 
out a prima facie case.?? It has also been held that 
a peremptory declaration of law,?* or the giving 
of instructions by the court before whom the action 
is tried to the effect that on the evidence plaintiff 
cannot. recover,?* is equivalent to a demurrer to 
the evidence, and cannot be considered as a con- 
clusion of law or finding of fact, and admits all 
the facts the evidence tends to prove and every in- 
ference that can be re easonably drawn therefrom.” 
But a declaration of Jaw in the nature of a de- 
murrer to plaintiff’s evidence should be refused 
when the trial is by a court, the same as if-the 
trial were by a jury, if there was any evidence com- 
petent and legally sufficient to sustain plaintiff’s 
case,?° or if the evidence would warrant a submis- 
sion of the case to a jury.?" And it has similarly 
been held that an instruction in the nature of a 
demurrer to the evidence should not be given where 
the evidence is conflicting.?® A prayer that “un- 
der the pleadings and evidence” there “has been 
introduced no evidence legally sufficient to entitle 
the plaintiff to recover, and therefore the verdict 


8. Windus v. Bodecker, 297 P. ee ae Ol Roses Verran: ky ae Co.,- supra. 
132 Kan. 857; Goodyear Tire & Rub-|1386 Okl. 5; Nolan v. Mathis, ; : , 2 
ber Co. v. Ward, 195 S.W.,75, 197 Mo. | 8650134 Oui. s¢: Luster-y, Fitst Nat. | 99s Ti see ee eee 
Wpp. 2565, davon ve cuyon, 134) P. '650;'| Bank,,23'9 P..128, J11 OK). 1685" Pen- T9.01..Col din liam, ove Nations een 


39>Okl.. 111. 
9. Kerr v. Kerr, 101 P. 647, 80 Kan. 


ny v. Vose, 234 P. 601, 108 Okl. 103), 
(3) that, when a trial is had before 


Church Ins. Co., 124 N.E. 822, 290 Ill. 
26; First Nat. Bank of Chicago v. 


$3; Wehe v. Mood, 75 P. 476, 68 Kan. 
373; Farnsworth v. Clarke, 62 P. 655, 
‘62 Kan. 264; Wolf v. Washer, 4 P. 
1036, 32 Kan. 533, 537. And see cases 
infra note 10. 


[a] Rule applied.—W here the 
principal and controlling question in- 
volved in a case is whether plaintiff 
has abandoned her homestead or not, 
and plaintiff's evidence is conflicting 
and contradictory, but still there is 
sufficient, if the contradictory evi- 
dence were not considered, to prove 
that plaintiff has not abandoned her 
homestead, and the court sustains a 
demurrer to plaintiff's evidence, vir- 
tually holding that -plaintiff has 
abandoned her homestead, this consti- 
tutes error. Wolf v. Washer, Aare: 
1036, 32 Kan. 533. 


{[b] In Oklahoma, while the deci- 
sions are not in entire accord, the 
rule deducible from the majority of 
them is in direct conflict with that 
stated in the text. (1) In one decision 
it was held that “the correctness of 
an order or judgment sustaining a de- 
murrer to the evidence in cases tried 
to the court without a jury should 
be tested by the rule that the de- 
murrer admits all the facts the evi- 
dence tends to prove, and every rea- 
sonable inference deducible therefrom 
in favor of the demurree, and also op- 
erates aS a withdrawal of any evi- 
dence in favor of the demurrant, un- 
less it affirmatively appears from the 
record. that the judge did in fact 
weigh the evidence as upon final sub- 
' mission, and base his judgment for 
the demurrant upon lack of proba- 
tive effect, or absence of evidence, 
upon the gist of the demurree’s con- 
tention.’ Lyon v. Lyon, 134 P. 650, 
653, 39 Okl. 111. (2) In others it was 
held that the rule that upon a de- 
murrer to the evidence, the court can- 
not weigh conflicting evidence, but 
must treat as withdrawn that which 
is favorable to demurrant, applies 
only to law cases where a jury is Im- 
paneled, and does not apply to equity 
cases and law cases where a jury is 


a court without a jury, the court must 
eventually weigh the testimony, and 
there is no reason why it should not 
do so at the earliest possible time 
when the rights of plaintiff will not 
be cut off or impaired by so doing 
Nolen v. Mathis, supra; Sheppard 

. Holt, 249 P. 302, 119 Okl. 168; Culp 
vi Trent, 226 P. 348, 99 Ok]. 112; Low- 
rance v. Henry, 182 P..489, 75 Okl. 
250; Porter v. Wilson, 135 P. 732, 39 
Ok]. 500), (4) and that it is not only 
not error to weigh plaintiff's evidence 
at the close thereof. on demurrer to 
the evidence and pronounce judgment 
thereon (Nolan y. Mathis, supra; Culp 
v. Trent, supra; Porter v. Wilson, su- 
pra): (5) but that it is the duty of 
the court to do so, and if the court is 
of the opinion that defendant should 
prevail, its finding and judgment will 
not be disturbed on appeal if sSup- 
ported by sufficient evidence, regard- 
less of whether there is some evidence 
to the contrary (Connolly v. Gaffaney, 
14 P.(2d) 391; Harjo v. Willibey. 281 
P. 265,138 Okl..212;. Winans. v. Harn, 
275 P. 618, 136 Okl. 5; Nolan v. Mathis, 
ay MSD Uses ke oy (OK 40 say LONI, Vis 
Vose, 234 P. 601, 108 Okl. 103; Low- 
rance vy. Henry, 182 P.. 489, 75 OkI. 
250; Tiger v. Ward, 158 P. 941, 60 

36). : 

10. Caeman v. Van Harke, 6 P. 
SoNcane, cow. 

ili Windus iv. ‘Bodecker, «297. iP: 
702, 132 Kan. 857; Carlisle v. Baker, 
256 P. 141, 123 Kan. 415; Grams v. 
Novinger, (Mo.App.) 231 S.W. 265. 


12. Grams v. Novinger, supra. 
13. See supra § 374. 


14, First Nat. Bank v. Fulton, 
(Mo.App.) 28 S.W.(2d) 368; Warren 
v. Fritsch, (Mo.App.) 14 S.W.(2d) 29; 
Jones v. Toledo, St. L. & W. R. Co., 
(Mo.App.) 202 S.W. 433 Citizens’ 
State Bank of Webbers Falls v. Hart- 
sell, 299 PP! 455, 149 ‘Ok’ 117; Fish 
v. Sims, 141 P. 980, 42 Ok]. 535. 


15. Skien v. Junction Oil & Gas 
Co., 193 P. 988, 80 Okl. 41. 


16. Skien v. Junction Oil & Gas 


620, 


Northwestern Nat. Bank of Chicago, 
38 N.E. 729, 152 Ill. 296, 43 Am.S.R. 
247, 26 L.R.A. 289; Vincent v. Means, 
82 S.W. 96, 184 Mo. 342; Bezemek v. 
Balduini, 207 P. 330, 28 N.M. 124; 
Union Bank v. Mandeville, 183 P. 394, 
25 N.M. $87. 

19. Archibald v. Matteson, 90 P. 
723, 5 Cal.App. 441; Lyon v. Lyon, 
134 P. 650, 39 Okl. 111. 


20. Union Bank v. Mandeville, 183 
Pi98.9455 2S UNM Site 


21. Union Bank v. Mandeville, su- 
pra. 

22. Union Bank vy. Mandeville, su- 
pra. 

23. Butler County v. Boatmen’s 
Bank, 44 S.W. 1047, 143 Mo. 13; Good- 
year Tire & Rubber Co. v. Ward, 195 


S.W. 75, 197 Mo.App. 286. 


24. Rosenbaum v. Gilliam, 74 S.W. 
507, 101 Mo.App. 126. 


25. Butler County v. Boatmen’s 
Bank, 44 S.W. 1047, 143 Mo. 138. 


26. North Ave. Casino Co. of Bal- 
timore City v. Ferguson, 100 A. 628, 
130 Md. 376; A. Jaicks Co. v. Schoell- 
kopf, (Mo.) 220 S.W. 486; Vincent v. 
Means, 82 S.W. 96, 184 Mo. 327; Cen- 
tral States Savings & Loan Ass’n vy. 
AOPEISE Fidelity & Guaranty Co., 30 S.W. 
(2d) 774, 224 Mo.App. 573; Tracy v 
Shreeves, (Mo. App.) 20 S.W. (2d) O44, 


[a] Rule applied.—Where there is 
Substantial evidence tending to show 
that defendant in ejectment has ac- 
quired title to the land by deed from 
plaintiff, a peremptory declaration of 
law given by the court sitting as a 
jury, to the effect that the finding 
and judgment must be for plaintifs, 
is erroneous. Such a declaration is 
analogous to an instruction to a jury 
to disregard the evidence. Vincent y. 
Means, 82 S.W. 96, 184 Mo. 327. 

27. Outcault Advertising Co. v. 
Mack, (Mo.App.) 259 S.W. 511. 

28. Blanke v. Dunnermann, 67 Mo. 
App. 591 [overr Hess v. Clark, 11 Mo. 
App. 492]. 
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must be for the defendant,” while insufficient as 
a varlance prayer, may be treated as a demurrer 
to the evidence, when so intended.?® 


[§ 1024] d. Dismissal or Nonsuit?°—(1) Power 
To Grant?!—(a) In Actions at Law. In a number 
of jurisdictions a motion for nonsuit or dismissal 
at the close of plaintiff’s evidence is permissible 
practice in actions at law tried before a court with- 
On the other hand, in some jurisdic- 
tions because of loeal legislation a nonsuit is not 
proper in an action at law tr ied before the court with- 


out a jury.*? 


out a jury.?3 


[§ 1025] (b) In Equitable Actions. 
risdictions local statutes have been construed as au- 
thorizing motions for dismissal or nonsuit in actions 


29. Fidelity & Deposit Co. of Mary- 
land v. Beneficial Loan Ass’n of New- 
LK ING Jes bo Am O02, eLb0 vide 18s 
[foll Askin v. Moulton, 131 A. 82, 149 
Md. 140]. 

30. Voluntary dismissal or non- 
suit see Dismissal and Nonsuit §§ 19, 
2, 22s 

31. In actions tried by jury see su- 
pra §§ 388-414. 

32. U.S—Bunker Hill & Sullivan 
Mining & Concentrating Co. v. Polak, 


7 F.(2d) 583 [eert den 46 S.Ct. 106, 269 
U.S. 581, 70 L.Ed. 423]. 
Cal.—_Hensley v. Hensley, 183 P. 


445, 179 Cal. 284; Freese v. Hibernia 
Sav. & Loan Soc, 73 P:. 172, 139 Cal. 
392; Roberts v. Prisk, 284 P. 984, 103 
Cal. "App. 599; MacDiarmid v. Mc- 
Devitt, 275 P. 500, 97 Cal. App. 414: 


Biurrun v. Blizalde, QA. FA09), A. 
Cal.App. 44; Archibald v. Matteson, 
90 P. 723, 5 Cal.App. 441. 


Colo.—Bartels v. Pequot Real Es- 
tate & Investment Co., 227 P. 570, 76 
Colo. 29; Peters v. Peters, 215 P. 128, 
WeeColom2tls 

Conn.—Pentino v. Pappas, 113 A. 
451, 96 Conn. 230; Foskett & Bishop 
Co. v. Swayne, 39 A. 8938, °70 Conn. 
74; Town of Canton v. Town of Bur- 
lington, 20 A. 602, 58 Conn. 277; Booth 
Vv. Hart, 43 Conn. 480. 

Hawaii.—Chun Quon v. ‘Doong, 29 
Hawaii 539; Schoening v. Miner, 22 
Hawaii 196. 

_111.—Cottingham v. National Mut. 
Church Ins. Co., 124 N.H. 822, 290 Ill. 
26; Helm v. Illinois Commercial 


Men’s Ass’n, 117 N.E. 63, 279 Ill. 570. 
Md.—Chenoweth y. Hoey, 108 A. 
AT3, 135 Md. 97. 
N.J.—Hoisting Machinery Co. v. 


Goeller Iron Works, 87 A. 331, 84 N.J. 
Law 504; Viscidi v. Koch, 82 A. 929, 
82 N.J.Law 752; Weston Electrical 
Instrument Co. v. Benecke, 82 A. 878, 
82 N.J.Law 445, Ann.Cas.1913D 11. 


N.Y.—Forbes v. Chichester, 26 N.H. 
914, 125 N.Y. 769; Schlesinger v. Jud, 


70 N.Y.S. 616,.61 App.Div. 453; Be- 
ninato v. Hedges, 180 N.Y.S. 745; 
Smith v. Joline, 130 N.Y.S. 225; Weis- 


berger v. Martin, 86 N.Y.S. 115. 

Okl.—lLyon v. Lyon, 134 P. 650, 39 
Oke vale 

Porto Rico.—Gandia v. Porto Rico 
Fertilizer Co., 28 Porto Rico 516. 

33. See cases infra this note. 

{a] In Penusylvania Act April 22, 
1874 (P. L. p 109; St. [1920] §§ 17294— 
17298), which prescribes the practice 
in trials of civil cases at law without 
a jury, makes no provision for entry 
of nonsuit. The court is directed to 
make its decision in writing, stating 
separately and distinctly the facts 
found, answers to any points submit- 


TRIAL 
So, 


in equity.*4 


was said that 


[§§ 1023-1025 


in other jurisdictions, independently 


of statutory authorization, motions for nonsuit have 
been held permissible in equitable actions.*° 
of these jurisdictions it was held that, although the 
case is one of equitable cognizanee, yet, if there was 
no substantial evidence to authorize a recovery, it 

was the duty of the court to grant a motion for 
nonsult for insufficiency of the evidence,?® but it 
‘7t would have been much more sat- 
isfactory had the court tried the ease on the merits 
and made findings and a decree, instead of dispos- 
ing of it as was done. 


In one 


937 


On the other hand, in 


some jurisdictions it is held that a motion for non- 


In some ju- 


ted in writing, and conclusions of law, 
and the method enjoined is mandato- 
He Clark v. Davidson, ‘83 Pa.Super. 


[b] In Wisconsin (1) under a stat- 
ute providing that, upon a trial of a 
question of fact by the court, the 
judge shall give a decision in writing, 
stating separately: First, the facts 
found by him; and second, his con- 
clusions of law thereon, it has been 
held in an action at law tried to the 
court that it is error to grant.a mo- 
tion for a nonsuit at the conclusion 
of plaintiff's evidence and award 
judgment dismissing the complaint. 
Sliter v. Carpenter, 102 N.W. 27, 123 
Wis. 578; Barlass v. Kargus, 87 N. 
W. 800, 111 Wis. 611; Yahr v. Joint 
School Dist. No. 2 of Towns of Prince- 
ton & St...Marie, 74 N.W..,, G79; 99) Wis. 
2842) Findings of facts should al- 
ways be made in an action tried by 
the court (Barlass v. Kargus, supra) 
(3) and conclusions of law thereon 
stated (Yahr v. Joint School Dist. 
No. 2 of Towns of Princeton & St. 
Marie, supra). 


34. See cases infra this note. 


[a] In Alaska, by express statu- 
tory provision, whenever, upon a trial 
of equitable actions, it is determined 
that plaintiff is not entitled to the 
relief claimed, or any part thereof, a 
judgment shall be given dismissing 
the action, and such judgment shall 
have the effect to bar another action 
for the same cause or any part there- 
of, unless such determination be on 
account of a failure of proof on the 
part of piaintiff, in which case the 
court may, on motion of such plain- 
tiff, give such judgment without prej- 
udice to. another action by plaintiff 
for the same cause or any part there- 
of. Under this statute defendant in 
an equitable action may move the 
court for a nonsuit where plaintiff at 
the conclusion of his testimony has 
failed to make outa pee facie case. 


oe v. Klonos, 164 F. 529, 94 C.C.A. 
124. 
[b] In Nevada, under Comp. lL. § 


3246 subd 5, authorizing the granting 
of a nonsuit by the court on motion of 
defendant when on the trial plaintiff 
fails to prove a “sufficient case for the 
jury,” it was held that the words quot- 
ed were not words of limitation as to 
cases which were only tried before a 
jury, but were intended to prescribe 
the test of the sufficiency of the evi- 
dence, and hence the court’s right to 
grant a nonsuit extended to equity 
cases, and was not limited to those 
only which were triable to a jury. 
MeCatierty, vo. Eiinn; 5107 P.9225) 32 
Nev. 269. 

35. Burningham vy. Burke, 245 P. 
977, 67 Utah 90, 46 A.L.R. 466; O’Neile 
v. Ternes, 73 P. 692, 32 Wash. 528: 


suit®® or for dismissal for want of evidence to sus- 
tain the cause,of action, which is the equivalent of 
a motion for nonsuit,?® is not permissible practice 


[a] In Iowa-(1) where it has been 
said that the practice of presenting a 
motion to dismiss at the close of 
plaintiff's evidence is not to be com- 
mended in an equity case and should 
be deemed perilous procedure (Coen 
& Conway v. Scott County Savings 
Bank, 218 N.W. 325, 205 Iowa 483, 487 
[“In obtaining a favorable ruling in 
such a case, the defendant closes the 
door upon himself against the intro- 
duction of further evidence. If we 
should disagree, on appeal, with the 
ruling of the district court on the 
motion, our finding would have to be 
final, and the defendant might find 
himself defeated for want of produc- 
ing the evidence that might have 
Saved him’’]), (2) the practice never- 
theless seems to have been sustained 
(Hirtz v. Koppes, 234 N.W. 854, 212 
Iowa 536; Henninger v. MeGuire, 125 
N.W. 180, 146 Iowa 270). 


36. Burningham v. Burke, 245 P. 
977, 67 Utah 90, 46 A.L.R. 466. 


37. Burningham y. Burke, supra. 


Sg. Boyer V.> Dalit, 238 “eee oes 
Colo. 36; Peters v. Peters, 215 P. 
P28; $s, COLO. 27 i, aos An bike cern Bee 
v. Clark, 54 Mo. 415; August v. Burns, 
255 P.. 737, 79 Mont. 1985 “Weeley? v: 
Feeley, 231 P. 908, 72 Mont. 84; School 
Dist. No. 2 of Silver Bow County v. 
Richards, 205 P. 206, 62 Mont. 141; 
Stevens v. Trafton, 93 P. 810, 86 Mont. 


520; Streicher v. Murray, 92 P. 36, 36 
Mont. 45. | 
[a] In Wisconsin (1) under a stat- 


ute providing that, upon a trial of a 
question of fact by the court, the 
judge shall give a decision in writing, 
stating separately: First, the facts 
found by him; and second, his con- 
clusions of law thereon, it has been 
held that the proper practice upon a 
motion to dismiss at the close of 
plaintiff's evidence, in a suit In equi- 
ty is to make findings in accordance 
with the statutory requirements and 
render judgment on the merits, and 
not to enter judgment of compulsory 
nonsuit as in a suit at law. Spuhr v. 
Kolb, 86). NEWe (5620) aah (Wis) Oro 
Dietz v. Neenah, 64 N.W. 299, 65 N.W. 
500, 91 Wis. 422, 425. (2) “The ob- 
ject of the statute in requiring a find- 
ing of facts and conclusions of law 
seems to be not only to show what 
was really adjudicated but to facili- 
tate a review of the case on appeal 
upon exceptions to the findings.” 
Dietz v. Neenah, supra. 


39. Hoppin v. Lang, 241 P. 636, 
74 Mont. 558; Garner v. Garner, 52 S. 
BE. 194,)°72..8.6. 437. 


[a] Reason for rnle.—‘‘There is no 
necessity for resorting to this prac- 
tice in chancery cases, as the ques- 
tions of law and issues of fact are to 

ibe determined by the same person ex- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in actions in equity, such a motion being allowed 
only in strictly legal actions.*° 


[§ 1026] (2) Form and Requisites of Motion. No 
particular form of words is necessary in making a 
motion for dismissal or nonsuit. A motion to dis- 
miss at the conclusion of the evidence, although not 
based on any stated reasons, will be treated as rais- 
ing the question of the sufficiency of the evidence 
to justify a verdiet for plaintiff.44 And a motion 
for nonsuit which sufficiently shows that there was 
presented for the court’s consideration the absence 
of any evidence to establish liability on the part 
of defendant is sufficient and will not be held ob- 
jectionable merely because the word “proof,” in- 
stead of the word “evidence,” was used in making 
the motion. : 


[§ 1027] (3) Stage of Trial at Which Motion 
Made. A motion for a nonsuit in a case tried with- 
out a jury cannot be entertained after the trial 
court has announced its findings and declared its 
decision of the case.*? But an “opinion” is not 
equivalent to a “decision,” and, although the court 
in a case tried without a jury expressed an opinion 
indicating that it intended to render a decision in 
favor of defendants, plaintiff would not be preelud- 
ed thereby from having a nonsuit.*+ 


[§ 1028] (4) Operation and Effect of Motion— 
(a) In Actions at Law. In most jurisdictions, where 
a motion for nonsuit*® or dismissal#® is held per- 
missible in actions tried by the court without a jury, 


cept in certain cases not necessary | Fertilizer Co., 


to mention.” Garner v. Garner, 52 S. 
BE: 194, 72: S.C. 4317, 439, 5 Ann-Cas. 


40. Stevens v. Trafton, 93 P. 810, 
386 Mont. 520; Garner v. Garner, 52 
S.E. 194, 72 S.C. 437,.5 Ann.Cas. 210. 50. Pentino_v. 


41. Wynne v. Fries, 50 F.(2d) 761.| 96 Conn. 230; 


TRIAL 


.merits.5§ 


28 Porto Rico 516. 
“The rules as to nonsuits are the| 35; 
same, and have the same application, 
210. when the trial is by the court as when 
it is by the jury. Hoisting Machinery 
Co. v. Goeller Iron Works, supra. 
Pappas. 113 A. 451, [a] 
Helm v. Illinois Com- 
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the motion is considered equivalent to a demurrer 
to the evidence, and presents for consideration of 
the court a question of law only,*’ the legal suf- 
ficiency of the evidence to sustain a judgment against 
the party making the motion,** and it has generally 
been held that the rules governing the motion are: 
the same when the trial is to the court as on a 
trial to the jury.t4® On such a motion the court 
cannot consider the weight of the evidence,®” but 
only whether there is evidenee legally sufficient to 
be submitted to the court sitting as a jury.°! The 
evidence must be viewed in the hight most favorable 
to plaintiff.°2 The truth of plaintiff’s evidence is 
admitted,°? whether properly or improperly re- 
ceived,®* and also every inference of fact that can 
be legitimately drawn therefrom.®> The credibility 
of plaintiff’s witnesses cannot be considered,®® and 
conflicting evidence will be disregarded.°? How- 
ever, a limitation of the foregoing principles has 
been recognized where, on motion for a nonsuit or 
dismissal at the close of plaintiff’s evidence, both 
parties rest; in these circumstances it has been 
held that the court may weigh the evidence and 
determine the facts and decide the case upon the 
And in some jurisdictions in contradic- 
tion of the principles heretofore stated, it has been 
held without qualification that, on motion for non- 
suit or dismissal at the close of plaintiffs evidence. 
the court may weigh the facts on the preponderance 
of the evidence and render judgment on the merits,”” 
and it was said that the rule in actions tried by a jury 


berger v. Keim, 31 N.E. 268, 134 N.Y. 
McNulty Bros. v. Offerman, 126 
N.Y.S. 755, 141 App.Div. 730; Griffen 
v. Mechanics’ & Traders’ Bank, 70 N. 
Y.S. 651, 61 App.Div. 434 [aff 64 N.F. 
1D 246 LA INS YS 665 2 

Thus (1) where a motion to 


dismiss the complaint for failure of 
the evidence to show a cause of action 


42. Roberts v. Prisk, 284 P. 984; 
103 Cal.App. 599. 

43. Kelly v. Chicago City Ry. Co., 
202 Ti App:, 239: 

44. Kidd v. McCracken, 150 S.W. 
885, 105 Tex. 383 [rev (Civ.App.) 134 
S.W. 839, 63 Tex.Civ.App. 463]. 

45. Biurrun y. Elizalde, 242 P. 109, 
75 Cal.App. 44; Archibald Hstates v. 
Matteson, 90 P. 723, 5 Cal. App. 441; 
Lyon v. Lyon, 134 P. 650, 39 Okl. 111. 

46. Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.E. 63, 279 Ill. 570. 

47. Biurrun v. Elizalde, 242 P. 109, 
75 Cal.App. 44; John Deere Plow Co. 
of Moline v. Carmer, 182 N.E. 762, 350 
Tll. 104 [rev 263 Ill.App. 307]; Helm 
v. Illinois Commercial Men’s Ass’n, 
117 N.E. 63, 279 Ill. 570; Chenoweth 
v. Hoey, 108 A..478, 135 Md. 97. 

48. Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.H. 63, 279 Ill. 570. 


49. C Freese v. Hibernia Sav., 
Cte. n1S0¢,0 7302) 172). 139) Cal. 3925 
Biurrun vy. Elizalde, 215 P. 690, 61 Cal. 
App. 675. 

Conn. —Pentino- v. Pappas, 113 A. 
451, 96 Conn. 23 Foskett & Bishop 
Co. v. Swayne, 38° A. 893, 70 Conn. 74; 
Town of Canton v. Town of Burling. 


ton, 20 “A. 602, 58 Conny 2773’ Booth 
v. Hart, 43 Conn. 480. 
Md.—Chenoweth v. Hoey, 108 A. 


478, 135 Md. 97. 

N.J.—Hoisting Machinery Co. v. 
Goeller Iron Works, 87 A. 331, 84 N.J. 
Law 504, 508; Weston Electrical In- 
strument Co. v. Benecke, 82 A. 878, 
82 N.J.Law 445, Ann.Cas.1913D 11. 


Porto Rico.—Gandia v. Porto Rico 


mercial Men’s Ass'n, 117 N.E. 63, 279 
Til. 570; Chenoweth v. Hoey, 108 A. 
478, 1385 Md. 97. 


51. Chenoweth v. Hoey, supra. 


52. Hoigard v. Yellow Cab Co., 150 
N.E. 911, 320 Il]. 317; Smith v. Joline, 
LOM INaYeos: 225. 

53. Pentino v. Pappas, 113 A. 451, 
96 Conn. 230; Williams v. Webster 
Hotel Co., 145-N.B. 622, 315 Ill. 64; 
Weston Wlectrical Instrument Co. v. 
Benecke, 8&2 A. 878, 82 N.J.Law 445, 
Ann.Cas.1913D 11. 

[a] Gike a demurrer to a pleading, 
a motion for a nonsuit admits the 
truth of the facts proved, but denies 
that they as a matter of law operate 
to sustain or support the plaintiff's 
case. Biurrun v. Elizalde, 242 P. 109, 
75 Cal.App. 44. 

54. Biurrun vy. Elizalde, supra. 

55. Pentino v. Pappas. 113 A. 451, 
96 Conn. 230; Weston Blectrical In- 
strument Co. v. Benecke. 82 A. 878, 82 
N.J.Law 445, Ann.Cas.1913D 11. 


56. Pentino v. Pappas, 113 A. 451, 
96 Conn. 230. 

57. Bunker Hill & Sullivan Mining 
& Concentrating Co. v. : 
(2d) 583 [cert den 46 §.Ct. 
UES  ebsiy Ok Vebds 423)  elurrun av. 
Blizalde, 215 P. 690, 61 Cal.App. 675; 
Helm vy. fllinois Commercial Men’s 
Ass'n, 117 N-E. 63, 279 Ill. 570; Gan- 
dia v. Porto Rico Fertilizer Co., 28 
Porto Rico 516. But see infra § 1030. 

58. Deeley v. Heintz, 62 N.H. 158, 
169 N.Y. 129; Woodbridge v. First 
Nat. Bank of Saratoga Springs, 59 N. 
E. 836, 166 N.Y. 238; Bliven v. Robin- 
son, 46 N.E. 615, 152 N.Y. 333; Neu- 


is granted (Bliven v. Robinson, 46 N. 
BH. 615), 252.-N.Y..833), (2) or denied 
(Neuberger v. Keim, 31 N.F. 268, 134 
N.Y. 35), (3) and both parties request 
findings of fact and conclusions of 
law upon all the issues in the case, 
which is done, the case must be deem- 
ed to have been submitted in such a 
way as to authorize the court to weigh 
the evidence and determine the facts, 
and plaintiff cannot insist that the de- 
cision is in effect a mere nonsuit, and 
not a determination of the action up- 
on the merits, on the ground that de- 
fendant had not formally rested his 
case (Bliven v. Robinson, supra). 
(4) And it has been held that when 
defendant moves to dismiss the com- 
plaint and says nothing more, this 
amounts to a submission on his part 
of every question involved in the case 
for the determination by the court, 
and is the equivalent of a statement 
by him that he rested, and the court 
is authorized to determine all the is- 
sues in the case and to decide all ques- 
tions of fact and law as fully as if 
defendant expressed the legal effect 
of his action in words. Deeley v. 
Heintz, 62 N.E. 158, 169 N.Y. 129. 


59. Hayward v. Jackman, 64 N.W. 
667, 96 Iowa 77; May v. Roberts, 223 
P.5 910, 228 IWash. 538s (OMNeile: vw 
Ternes, 73 P. 692, 32 Wash. 528; Lam- 
buth v. Stetson & Post Mill Co., 44 P. 
148, 14 Wash. 187, 190. 


“When the trial is before a jury, 
the court cannot weigh the testimony 
upon a motion for a nonsuit, for the 
reason that it cannot weigh it at any 
time. When the trial is without a jury, 
the court must eventually weigh the 
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that a motion to dismiss is in the nature of a demur- 
rer to the evidence, and should not be sustained 
unless the evidence is insufficient to support a ver- 
dict if it had been tried by a jury, has no applica- 
tion to eases tried without a jury.*° And in another 
Jurisdiction it was held that, if plaintiff, in a law 
case tried to the court without a jury, at the close of 
his case has offered no evidence upon a material 
fact required to be proved, or has offered evidence 
overcoming any prima facie case made by him, de- 
fendant’s motion, at the close of plaintiff’s evidence, 
to find in favor of defendant, may properly be grant- 
ed, and the litigation terminated.®! 


[§ 1029] (b) In Equitable Actions. In one juris- 
diction, where a motion for nonsuit or dismissal 
is considered permissible in equitable actions,°” 
it has been held that defendant, for the purpose of 
the motion, admits every fact which the evidence 
proves, or tends to prove, as well as the facts which 
may naturally and rationally be inferred from the 
facts proved.** In other jurisdictions, where a 
motion for nonsuit or dismissal is considered per- 
missible in equitable actions,°* it has been held 
that, on motion for nonsuit or dismissal at the close 
of plaintiff’s case in an equitable action, the court 
may decide that evidence offered by plaintiff and 
received by the court without ruling .on objec- 
tions interposed is inadmissible and cannot be con- 
sidered in determining the issues,*® and that defend- 
ant, by moving for judgment at the close of plain- 
tiff’s evidence, rests his ease,°® and the court may 
weigh the facts on the preponderance of evidence 
and render judgment on the merits.°* And in other 
jurisdictions, where a motion for nonsuit or dis- 
missal is not considered proper practice in equitable 
actions,®§ similar conclusions as to the effect of the 
motion have been reached. In one of these juris- 
dictions it was held that, in a suit in equity, the 


64. 
65. 


testimony for the purpose of deter- 
mining where the preponderance is, 


TRIAL 


See supra § 1025. 
Henninger v. McGuire, 125 N. 


or 4 
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proper practice upon a motion to dismiss at the close 
of plaintiff’s evidence is to make findings and render 
judgment on the merits; not, as in a suit at law, 
to enter judgment of compulsory nonsuit;°? and 
in another it was held that the effect of the motion 
is to submit the entire controversy for final judg- 
ment.?° The entire evidence of plaintiff and de- 
fendant, it was said, is to be received, so that on 
appeal the supreme court may direct the entry of 
final judgment;*1 and plaintiff is not entitled, as 
he would be on a motion for nonsuit in an action at 
law, to have every inference drawn in his favor and 
the evidence which may reasonably be drawn there- 
from;‘* but the whole of the evidence is submit- 
ted to the court for final judgment,**? and if it 
furnishes ground for different inferences, the find- 
ing of the court thereon will not be disturbed unless 
the evidence preponderates against it.‘4 


[§ 1030] (5) When Granted or Refused. A mo- 
tion for nonsuit or dismissal should be sustained 
where the evidence is insufficient to support a judg- 
ment for plaintiff,’° where there is no evidence up- 
on which a decision in plaintiff’s favor could be sus- 
tained,‘® or where there is no evidence, or but a 
seintilla of evidence, tending to prove the facts 
necessary to sustain the cause of action.77 On the 
other hand, it has been variously stated that a mo- 
tion for a nonsuit is properly refused where the 
evidence, although conflicting, is sufficient to support 
a judgment for plaintiff,“ where the evidence, and 
the inferences reasonably arising therefrom, are le- 
gally sufficient to prove the material allegations of 
the declaration,*® where the evidence, and the in- 
ferences reasonably arising therefrom, will support 
a verdict for plaintiff,*° where the evidence justifies 
findings for plaintiff,*+ where substantial evidence is 
produced by plaintiff in support of his cause,®? 
where there is evidence sufficient to go to a jury,** 


75. Hensley v. Hensley, 183 P. 445, 
179 Cal. 284; Downing v. Murray, 45 
P. 869, 113 Cal. 455; Griffith v. Arnold 


and there is no reason why it should 
not so weigh it at the earliest possi- 
ble time when the rights of the plain- 
tiff will not be cut off by its so do- 
ing; and when the plaintiff has in- 
troduced all of his proof and rested, 
no right of his will be cut off if the 
court then determines what has been 
proven. Jt cannot be presumed that 
plaintiff’s case will be strengthened 
by the evidence put in by the defend- 
ant.” Lambuth v. Stetson & Post 
Mill Co., supra. 

60. Hayward v. Jackman, 64 N.W. 
667, 96 Iowa 77. 

61. Euclid Arcade Bldg. Co. v. H. 
A. Stahl Co., 121 N.E. 820, 99 Ohio St. 
47, 49. 

“Tf the plaintiff at the close of his 
case has offered no evidence upon a 
material fact required to be proved, 
or has offered evidence of such a 
character as to overwhelm any prima 
facie case made by him, common 
sense would require that at the in- 
stance of the defendant the litigation 
should be then terminated. There is 
no presumption that later in the trial 
the defendant would offer more sub- 
stantial evidence in the plaintiff's fa- 
vor than plaintiff himself offered.” 
Euclid Arcade Bldg. Co. v. H. A. Stahl, 
supra. 

62. See supra § 1025. 

63. Cook v. Klonos, 164 F. 529, 94 
C.C.A. 124. 


W. 180, 146 Iowa 270. 

66. Hirtz v. Koppes, 234 N.W. 854, 
212 Iowa 536; Haggin v. Derby, 229 
N.W. 257, 209 Iowa 939. 


67. O’Neile v. Ternes, 73 P. 692, 32 
Wash. 528. 


68. See supra § 1025. 


69. Spuhr v. Kolb, 86 N.W. 562, 
111, Wis. 119; . Dietz v. City. of Nee- 
per, 64 N.W. 299, 65 N.W. 500, 91 Wis. 
422. 

70. School Dist. No. 2 of Silver 
Bow County v. Richards, 205 P. 206, 
62 Mont. 141; Streicher v. Murray, 92 
P, 36, 36 Mont. 45. 


71. SAucust vy. ‘Burns, 255 ob Ton, 
79 Mont. 198; Hoppin v. Lang, 241 P. 
636, 74 Mont! 558; Stevens v. Trafton, 


93, P. 810, 36 Mont. 520. Compare 
School Dist. No. 2 of Silver Bow 
County v. Richards, 205 P. 206, 62 


Mont. 141 (a motion for nonsuit at 
close of plaintiff's case is a proceed- 
ing unknown to the equity practice, 
but has the effect of a submission of 
the entire controversy for final judg- 
ment, and presupposes that defend- 
ants have no evidence to offer, or that 
they elect to stand on the case pre- 
santed by plaintiff). 


72. Streicher v. Murray, 92 P. 36, 
36 Mont. 45. 


73. Streicher v. Murray, supra. 
74 Streicher v. Murray, supra. 


& Rasmussen, 216 N.W. 728, 204 Iowa 
1216; South Louisiana Land Co. v. 
Waterhouse, 54 So. 941, 128 La. 458. 

{a] If findings are unnecessarily 
made when nonsuit is granted, de- 
fendant must show that on undisput- 
ed evidence he is entitled to judgment 
(Civil Practice Act, § 441). Dillon v. 
Cortland Baking Co., 230 N.Y.S. 289, 
224 App.Div. 303. 

76. A. Y. McDonald Mfg. Co. v. 
Newstone, (Minn.) 244 N.W. 806. 


77. Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.E. 638, 279 Ill. 570 
[rev 199 Ill.App. 344]. 

78. Bunker Hill & Sullivan Mining 
& Concentrating Co. v. Polak, 7 F.(2d) 
583 [cert den 46 S.Ct. 106, 269 U.S. 
581, 70 L.Ed. 423]. 


79. Weston Electrical Instrument 
Co. v. Benecke, 82 A. 878, 82 N.J.Law 
445, Ann.Cas.1913D 11. 


80. Weston Electrical Instrument 
Co. v. Benecke, supra. 


81. Carpenter v. Gantzer, 204 N. 
W. 550, 164 Minn. 105; Rutherford v. 
James, 270 P. 794, 38 N.M. 44, 63 A. 
L.R. 237. 


82. Foskett & Bishop 
Swayne, 38 A. 8938, 70 Conn. 74. 


83. Town of Canton v. Town of 
Burlington, 20 A. 602, 58 Conn. 277; 
Booth v. Hart, 43 Conn. 480; Forbes v. 
Chichester, 26 -N.E. 914, 125 N.Y. 


Cones 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1030-1032] 


or to support a verdict for plaintiff,§* if the case 
had been tried by a jury, where there is sufficient 
evidence to make a prima facie case for plaintiff,®® 
where the evidence is sufficient to either. sustain 
or defeat plaintiff’s ecase,*® where there is any ev- 
idence, although contradicted, clearly tending to 
prove all the ultimate facts to authorize a recovery 
for plaintiff,s* where there is evidence tending to 
support the cause of action alleged,** where there 
is more than a scintilla of evidence to meet plain- 
tiff’s demand,*® where there is substantial evidence, 
more than a mere scintilla, sufficient to support a 
finding and judgment for plaintiff, even though there 
be also evidence sufficient to support a finding and 
judgment for defendant,®° or where the motion fails 


‘to eliminate items of plaintiff’s claim as to which 


defendant admits liability.°t And it has been held 
error to grant a nonsuit because the court did not 
credit the testimony of the principal witness for 
plaintiff, since the court in passing on the motion is 
bound to regard the truth of the evidence introduced 
by plaintiff in support of the complaint as admit- 
ted.°2 And for obvious reasons the motion should 
be refused where, if well taken, it goes only to the 
measure of damages .and not to the right of- action.®? 
So it has been held in some jurisdictions that a mo- 
tion for nonsuit should be refused where the evi- 
dence introduced by plaintiff is conflicting®* or where 
there is a disputed material question of fact which 
upon a jury trial the court would have been re- 
quired to submit to the jury.®® And in one juris- 
diction, where a statute makes it the duty of the 
court to give its decision in writing, and state facts 
found and conclusions of law separately, it has 
been uniformly held that the court is without pow- 
er to dismiss a ease without such findings, on the 
ground that plaintiff has failed to establish a cause 
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of action, except where the evidence adduced for 
plaintiff as a matter of law would not have justified 
a finding in his favor.®® 


On court’s own motion. A nonsuit should not be 
granted on the court’s own motion where the evi- 
dence is such as to entitle defendant to a final judg- 
ment.°7 


[§ 1031] (6) Determination and Disposition of 
Motion. Where a motion for nonsuit or dismissal 
is sustained, judgment for defendant necessarily 
follows,®* but the sustaining of the motion is not 
an adjudication of the issues of fact.°® -The court 
has power only to dismiss the complaint without 
prejudice to a new action,! and cannot render final 
judgment for defendant,? except in jurisdictions 
where it is held that the court is authorized on 
such motion to weigh the evidence and render judg- 
ment on the merits.* If the motion is denied and 
defendant has not rested his case, he is entitled to 
proceed with the trial and the making of his de- 
fense* as if no motion had been made,® and it is 
prejudicial error for the court, under such cireum- 
stances, to refuse to hear further evidence and to 
render a judgment for plaintiff. In one jurisdic 
tion it is said that, if the motion be denied, the 
court in effect by that decision announces that 
plaintiff is entitled to have a finding on the ques- 
tion of fact, and should at once proceed to deter- 
mine the preponderance of the evidence, unless fur- 
ther evidence is introduced, and render judgment 
accordingly,’ and that it is not requisite under the 
practice of that jurisdiction that either party should 
ask the court to decide the question of fact after 
overruling the motion.’ 


[§ 1032] (7) Objections and Exceptions.® If a 
party desires to avail himself of error in overruling 


769; Schlesinger v. Jud, 70 N.Y.S. 616, 
61 App.Div. 453; Beninato v. Hedges, 
180 N.Y.S. 745; Weisberger v. Martin, 
86 N.Y.S. 115; Clark v. Summerfield 
Gon Ait AG 67,7,.43 A 328: 

84. Freese v. Hibernia Sav., 
Soc., 73 P. 172, 139 Cal. 392. 

85. Pentino v. Pappas, 113 A. 451, 
96 Conn. 230 (under statute providing 
that a court may grant motions for 
judgment, as in case of nonsuit, if, in 
its opinion, plaintiff shall have failed 
to make out a prima facie case). 

86. Moebius v. Williams, 87 A. 73, 
84 N.J.Law 540. 

87. Helm v. Illinois Commercial 
Men’s Ass’n, 117 N.E. 68, 279 Ill. 570. 

88. Maglio v. Lane, 167 N.E. 228, 
268 Mass, 135. 

{c] The refusal of a motion for 
nonsuit is an inferential holding, as a 
matter of law, that the essentials of 
plaintiff's cause of action were shown. 
Weisner v. Hansen, 80 A. 455, 81 N.J. 
Law 601. ' 

89. Leong Chung v. Hee, 
waii 18. 

90. Chun Quon v. Doong, 29 Ha- 
waii 539; Shoening v. Miner, 22 Ha- 
waii 196. 

91. McMahon v. American Ry. Ex- 
press Co., 141 A. 566, 6 N.J.Misc. 468 
[aff 141 A. 566, 105 N.J.Law 494]. 

92. Pentino v. Pappas, 113 A. 451, 
96 Conn. 230. 

93. Vicidi v. Koch, 82 A. 929, 82 
N.J.Law 752. 

94. Chun Quon v. Doong, 29 Ha- 


etc., 


29 Ha- 


waii 539; Leialoha v. Wolters, 21 Ha- 
waii 304. 

95. Place y. Hayward, 23 N.E. 25, 
DATING, 487: 

96. Ness v. March, 104 N.W. 242, 
95 Minn. 301; Hamm Realty Co. v. 
New Hampshire Fire Ins. Co., 83 N. 


W. 41, 30 .-Minn.) 51395 .-Herricks iv. 
Barnes, 81 N.W. 526, 78 Minn. 475, 
476; Tharalson v. Wyman, 59 N.W. 


1009, 58 Minn. 233. 

“Tt is not sufficient that the evi- 
dence would sustain a verdict or find- 
ing for the defendant. It must be 
such as to require, as a matter of law, 
a verdict or finding against the plain- 
tiff.’”’ Herrick v. Barnes, supra. 


97. Settel v. Public Service Ry. 
Co., 109 A. 363, 364, 94 N.J.Law 137 
[rev 106 A. 816, 98 N.J.Law 121]. 


“There may be, as the Supreme 
Court says, cases in which the court 
may enter a nonsuit on its own mo- 
tion, but there must be a reason for 
such action. It would be intolerable 
to allow a nonsuit where the court, 
sitting as a jury, without suggestion 
on the part of counsel or the court 
that any reason existed for a nonsuit, 
and thus deprives the parties of the 
judgment to which the findings of the 
court entitled them.’ Settel vy. Pub- 
lic Service Ry. Co., supra. 


98. John Deere Plow Co. of Moline 
v. Carmer, 182 N.E. 762, 350 Ill. 104. 

99. John Deere Plow Co. of Mo- 
line v. Carmer, supra; Helm vy. IIii- 
nois Commercial Men’s Ass’n, 117 N. 
HO come SiO: 

1. Wurtzel v. Provident Loan So- 


ciety of New York, 182 N.Y.S. 334 
See as sustaining this view Beninato 
v. Hedges, 180 N.Y.S. 745. 5 


Compare Saylor v. Hamilton, 185 P. 
465, 67 Colo. 481 (where, in action for 
commissions for sale of horses and 
jacks, there was evidence of payment 
by defendant of all commissions al- 
leged to be due, and of a subsequent 
partnership, many of the transactions 
in which were unsettled at time of 
action so that a full accounting would 
have been impossible, and plaintiff 
denied any partnership, it was not 
abuse of discretion to dismiss the suit 
without prejudice to accounting lat- 
er; the judgment, in effect, while ap- 
parently allowed on motion to dis- 
miss, being for all practical purposes 
a final judgment on the merits, as re- 
spects plaintiff's affirmative claims). 


2. Wurtzel v. Provident Loan So- 
ciety of New York, 132 N.Y.S. 334. 


3. See supra §§ 1028, 1029. 


4 Feeley v. Feeley, 231 P. 908, 72 
Mont. 84; Adams v. Seeley, 142 N.W. 
541, 94 Neb. 243; Oliver Typewriter 
Co. v. Burtner & Ramsey, 117 P. 728, 
16 N.M. 271. 


5. Feeley v. Feeley, 231 P. 908 
Mont. 84. 

6. Adams v. Seeley, 142 N.W. 541, 
94 Neb. 248. 

7. Helm v. Illinois Commercia! 
Men’s Ass’n, 117 N.E. 63, 279 Ill. 570. 

8. Helm vy. Illinois 
Men’s Ass’n, supra. : 

9. Saving questions for review sce 
Appeal and Error § 746. 


Me 
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a motion to set aside a nonsuit, he must except 
when the motion is overruled.‘° The omission to 
do so is not cured by a general exception when a 
motion in arrest of judgment is overruled.‘: Ex- 
ceptions must be saved to each specific ruling as it 
occurs during the progress of the cause.t? 


[§ 1033] e. Directing Verdict. In at least one 
jurisdiction it is stated without qualification that 
a motion to direct a verdict is not applicable to a 
trial without a jury,!® the reason assigned being 
that “a verdict in law signifies the final ‘action tak- 
en by a jury and nothing else.”!4 And it was sim- 
ilarly stated in another jurisdiction that it was 
not error to overrrule a motion for a directed ver- 
dict in an action at law tried by the court without 
a jury, “if for no other reason than there was no 
jury to be directed.”15 But in other jurisdictions 
it has been held that, in actions at law tried by the 
court without a jury, a motion for a directed ver- 
diet,'® or for a peremptory instruction in the nature 
of a directed verdict,* or for a declaration of law 
that defendant is entitled to judgment,+® may be 
made on such trial, and such motion is governed 
by the same principles of law and attested by the 
same consideration as would be applicable to such 
a motion if a jury were present.t9 A motion for 
a directed verdict at the close of plaintiff’s case 
raises only a question of law as to the sufficiency 
of the evidenee to sustain a verdict against the par- 
ty making the motion;?° but the court may weigh 
the evidence, determine the question of the pre- 
ponderanee thereof, and enter judgment according- 
ly, if defendant plainly informs the court that such 
is his desire.21 A verdict should be directed where 
the evidence is free from doubt and suspicion and 


10. City of St. Joseph v. Ensworth, 


TRIAL 


minds might draw different inferenc- 


[§§ 1032-1034 


only one verdict can be rendered.?? And on ‘the 
other hand, the granting of the motion is improper 
if a directed verdict would have been improper had 
the case been tried by a jury.?* ‘So it has been 
held that a declaration of law that defendant should 
recover should not be given where there is substan- 
tial evidence to sustain plaintiff’s cause of action ;*# 
that the giving of a peremptory instruction for de- 
fendant is error where the evidence is sufficient to 
make out a prima facie case for plaintiff;?° or 
where plaintiff has given any substantial evidence, 
which in a jury trial, would entitle him to go to the 
jury ;2° or where’ there is a question of fact from 
the evidence whether defendant had so conducted 
himself in conversation or in action as to render 
himself liable.27 And a determination of the case 
on all the evidence, which is tantamount to a diree- 
tion of a verdict for defendant, is erroneous, where 
the evidence and the reasonable inferences are le- 
gally sufficient to substantiate plaintiff’s claim in 
an action for negligence.?§ 


In equity. In one jurisdiction it has been held 
that a motion for a directed verdict after the in- 
troduction of plaintiff’s evidence is not permissible 
in an action in equity.2® But in another it has 
been held that the court may direct a verdict in an © 
equitable action, although the evidence is conflict- 
ing, and enter judgment upon its own finding.®° 


[§ 1034] 11. Declarations of Law*!—a. In Gen- 
eral. In equity cases, it is not proper practice for 
courts to give instructions on the law, and a re- 
fusal to give requested instructions is not error.*? 
But in actions at law tried to the court, either party 
has the right to have the judge declare the theory 
of the law by which he is governed in reaching his 
Co. v. St. Lou- 


W. 392; Securities Inv. 


65 Mo. 628. a defendant, though offering no evi- |/is County Automobile Co., (Mo.) 261 
4 i t. Joseph v. Ensworth, | dence, is entitled to have court, sit- |S.W. 87; Kircher v. Evers, (Mo.) 238 
are OO es eh tkaherin & ae in capacity of sky? page on ae Ree ea [transf “fromy Sups) Ge 
evidence. Equitable Life Assur. Soc pp. 247 “SW. 25113) Laundy we 

12. City of St. Joseph v. Ensworth, | of United States v. National Bank of | Girdner, (Mo.) 238 S.W. 788; Jacobs 
Supra. Commerce in St. Louis, 197 S.W. 115 |v. Cauthorn, 238 S.W. 443, 293 Mo. 
13. Ashapa v. Reed, (Mass.) 182 N. | [aff (App.) 181 S.W. 1176]. 154; Tevis v. Tevis, 167 S.W. 1003, 


BE. 859 (an “intelligible form of re- 
quest to a judge sitting without a 
jury would have been either to ask 
for a ruling of law that on all the 
evidence the plaintiff was not entitled 
to recover or to ask for a finding in 
favor of the defendant’’). 


14. Ashapa v. Reed, supra. 
15. Pressley v. Stone, (Iowa) 23 
N.W. 567. Compare Fisher v. Mc- 


Carty, 195 N.W. 608, 197 Iowa 369 (it 
is not error to overrule a motion for 
a directed verdict for plaintiff on the 
ground that the evidence did not es- 
tablish his right to recover without 
dispute where it did not do so). 
16. Continental Trust. Co. ov: 
ete 147 P. 1091, 27 Colo.App. 257; 
. Alley Co. v. Ball, (Fla.) 136 So. 
es “Gubbins v. Glabman, 215 Ill. App. 
43. 
17. Citizens’ Bank of New Frank- 
lin v. Gaines, (Mo.App.) 278 S.W. 784. 


18. Bank of Pocahontas y. Miller, 
(Mo.) 223 S.W 908. 


19. EH. EB. Alley Co. v. Ball, (Fla.) 
136 So. 704; Bank of Pocahontas y. 
Miller, (Mo.) 223 S.W. 908; Kauff- 


man-Wilkinson Lumber Co. y. Chris- 
tophel, 62 Mo.App. 98. 

fa] For example, where averments 
of petition were denied, and testimony 


250 Mass. 


20. Gubbins v. Glabman, 215 Ill. 


App. 43. 
21. Gubbins v. Glabman, supra. 


22. Citizens’ Bank of New Frank- 
lin v. Gaines, (Mo.App.) 278 S.W. 784. 


23.0 Ko De Alley Con Ne ball ach ia. 
136 So. 704; Eaton v. Cates, (Mo.) 175 
S.W. 950; Crossett v. Ferrill, 108 S. 
W. 52, 209 Mo. 704. 

24. Bank of Pocahontas v. Miller, 
(Mo.) 223 S.W. 908. 


25. Crossett v. Ferrill, 108 S.W. 52, 
209 Mo. 704. 
26. Kauffman-Wilkinson Lumber 


Co. v. Christophel, 62 Mo.App. 98.° To 
same effect Saucier v. Kremer, 249 S. 
W. 640, 297 Mo. 461; Bear v. Sover- 
eign Camp, Ww. O. W., 230 S.W. 369, 208 
Mo. App. 82. 

27. WLufkin v. Spiller, 146 N.E. 36, 
458. 

28. Higgins v. Goerke Kirch Co., 
106 A. 394, 92 N.J.Law 424 [aff 103 A. 
37, 91 N.J.Law 464]. 

29.. Pickler v. Lanphere, 227 N.W. 
526, 209 Iowa 910. 

30. Continental Trust Co. v. 
Knight, 147 P. 1091, 27 Colo.App. 257. 

31. Findings of fact and conclu- 
sions of law see infra §§ 1067-1169. 


32. Parish v. Casner, (Mo.) 282 S. 


259 Mo. 19, Ann.Cas.1917A 865; Pew 
v.. Price, 158° Sow. “338, 254 Mio. 6145 
Troll v. Spencer, 141 S.-W. 855, 238 
Mo. 81, Ann.Cas.1913A 276; Harbi- 
son v. Scott County Sehool-Dist. No. 
1, 1 S.W. 30, 89 Mo. 184; Richardson 
Vv. Pitts; 71) Mos 12832 -Gill@va Clank 
54 Mo. 415; Hunter v. Miller, 36 Mo. 
143; Conran v. Sellew, 28 Mo. 320; 
National Life & Accident Ins. Co. of 
Nashville, Tenn., v. Lay, 39 S.W.(2d) 
1070, 225 Mo.App. 705; Krizek v. Trey- 
bal, (Mo.App.) 15 S.W.(2d) 382; Ja- 
cobsmeyer v. Frank J. Falzone & Co., 
(Mo.App.) 260 S.W. 764; Brann v. 
Missouri State Life Ins. Co., (Mo. 
App.) 226 S.W. 48; Boggs v. Burton, 
(Mo.App.) 180 S.W. 402; Jackson Ex- 
change Bank v. Russell, 164 S.W. 694, 
181 Mo.App. 698; White v. Black, 90 S. 
W. 1153, 115 Mo.App. 28; Ozark Land 
& Lumber Co. v. Robertson, 89 Mo. 
App. 480; Adams v. Harper, 20 -Mo. 
App. 684; Downing v. McHugh, 3 Mo. 
App. 594. i i 

[a] Where action at law is con- 
verted into equitable proceeding (1) 
by the answer, it is improper for the 
trial court to give declarations of law 
(Freeman vy. Wilkerson, 50 Mo. 554); 
(2) and it is not error in the court 
below, on the trial of Such action, to 
refuse instructions, and error cannot 
be assigned for such refusal (Free- 
man v. Wilkerson, supra). 


of plaintiff was such that reasonable 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1034-1035 | 


conclusions.?* The fact that the 


rendered by the court sitting as a jury, it has been 
said, does not impair the right of either party to 
a correct statement of the principles by which the 
decision of the issues of fact should be controlled ;** 
these principles are enunciated by so-called decla- 
rations of law*®® which are. analogous to instruc- 


tions to the jury,?® and binding 


sitting as a jury,*? and it must follow them in mak- 


33. Ill1.—United States Brewing 
Co. of Chicago v. Wolf, 181 Ill.App. 
aye Hutchison v. Sullivan, 87 Ill.App. 
664. 


Ind.—Huntington First Nat. Bank 
v. Arnold, 60 N.E. 134, 156 Ind. 487. 


Md.—Baltimore, ete, R. Co. v. 
Jones & Laughlin Steel Co., 114 A. 
730, 1388 Mad. 604; Alexander v. Capi- 
tal Paint Co., 111 A. 140, 136 Md. 658; 
Massachusetts Bonding & Ins. Co. v. 
Commercial Casualty Ins. Co., 98 A. 
542, 129 Md. 194; City of Baltimore v. 
Canton Co. of Baltimore, 93 A. 144, 
124 Md. 620; Richardson v. Ander- 


son, 72 A. 485, 109 Md. 641, 130 Am.- 


Stn. 543,. 25. Iu.R.ACN:S. (3935. Hobbs 
Weis atOry. On. Aw Woe OMG: 2655. Nic= 
Cullough v. Biedler, 7 A. 454, 66 Md. 
284. 


Mass.—Castano vy. Leone, 180 N.E. 
312; Standard Oil Co. of New York 
v. Henderson, 163 N.E. 743, 265 Mass. 
322; American Congregational Ass’n 
v. Abbot, 147 N.E. 895, 252 Mass. 535; 
Jaquith v. Davenport, 78 N.B. 93, 191 
Mass. 415. 


Mo.—Green v. Whaley, 197 S.W. 
355, 271 Mo. 636; Butler County. v. 
Boatmen’s Bank, 44 S.W. 1047, 143 Mo. 
13; Kostuba v. Miller, 38 S.W. 946, 
137 Mo. 161; Hahn v. Cotton, 37 S.W. 
919, 136 Mo. 216; Dollarhide v. Maba- 
ry, 28 S.W. 332, 125 Mo. 197; Suddarth 
v. Robertson, 24 S.W. 151, 118 Mo. 
286; Hisey v. Goodwin, 2 S.W. 566, 90 
Mo. 366; Harbison v. Scott County 
School Dist. No. 1, 1 S.W. 30, 89 Mo. 
184; Cunningham v. Snow, 82 Mo. 
587; Conran v. Sellew, 28 Mo. 320; 
City of Monett ex rel. Schneider v. 
Fowler, 170 S.W. 684, 184 Mo.App. 
615; E. E. Souther Iron Co. v. Laclede 
Power Co., 84 S.W. 450, 109 Mo.App. 
353; Vogelsanger v. Russell, 92 Mo. 
App. 682; White v. Black, 90 S.W. 
1153, 90 Mo.App. 28; Watson v. Race, 
46 Mo.App. 546; Louis Bolt & Iron 
Co. v. Buell, 8 Mo.App. 594. 


But see Kitts v. Hill, 300 P. 610, 613, 
SeCoro., L86u (So Phectriak count.” =... 
was not obliged to give written in- 
structions to himself as to the law of 
the case’’). 


[a] In Illinois (1) it has been 
provided by Pract. Act § 41 that in 
all cases where both parties agree 
that both matters of law and fact 
may be tried by the court, either par- 
ty may submit written propositions 
to be held as law in the decision of 
the case, and either party may except 
to the action of the court in passing 
upon them. It has been uniformly 
held that the presentation of propo- 
sitions of law iS proper only where 
the parties to a cause are entitled to 
trial by jury, and by agreement have 
submitted the same to the court for 
trial without a jury. Central Bond & 
Mortgage Co. v. Roeser, 153 N.E. 732, 
323 Ill. 90; Field & Co. v. Industrial 
Commission, 137 N.E. 121, 305 Ill. 134; 
People v. Chicago, B. & Q. R. Co., 133 
N.E. 325, 300 Ill. 399; Sanitary Dist. 
of Chicago v. Industrial Board of Il- 
linois, 118 N.E. 475, 282 Ill. 182; Bel- 
linger v. Devine, 109 N.E. 666, 269 Ill. 
72; Trego v. Cunningham’s Bstate, 
108 N.B. 350, 267 Ill. 367 [rev 188 Ill. 
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verdict is to be | ing a decision.*® 


upon the court 


App. 70]; Schofield v. Thomas, 86 N. 
BH. 122, 236 Ill. 417; People v. Chi- 
cago, B. & Q. R. Co., 83 Ni. 120;.231 
Tll. 112; Martin v. Martin, 48 N.E. 
694, 170 Ill. 18 [rev 68 Ill.App. 169]; 
Hermann v. Pardridge, 79 Ill. 471; 
Wilke v. City of Chicago, 212 I1l.App. 
414; In re Darley’s Estate, 188 Ill. 
App. 229 [aff 107 N.E. 798, 266 Ill. 
542]; Kempton v. Funk, 139 Ill.App. 
387; Sampson v. Chestnut Tp. High- 
way Com’rs, 115 I1l.App. 443; Clif- 
ford v. Gridley, 113 Ill.App. 164; Gar- 
rison v. Little, 75 Ill.App. 402. (2) 
It does not govern any case which is 
to be tried by the court without the 
intervention of a jury in the absence 
of agreement or consent of the par- 
ties. Martin v. Martin, 48 N.E. 694, 
170 Ill. 18; Kempton v. Funk, supra; 
Clifford v. Gridley, supra. (38) This 
section applies although the case is 
submitted to the court on agreed 
facts. Grabbs v. Danville, 46 N.E. 
1116, 166 Il]. 441 [aff 63 Tll.App. 590]; 
Bercaw v. Sims, 164 Ill.App. 241. (4) 
It is not a presentation of proposi- 
tions of law, within the meaning of 
the statute, to offer in evidence the 
bill of exceptions showing the prop- 
ositions of law which were passed 


upon at a previous hearing of the 
cause. Kempton v. Funk, supra. , 
[b] In Missouri (1) in the trial of 


actions at lew by the court without 
a jury, the court may either give or 
refuse instructions the same as when 
trying the case before a jury, or pur- 
sue the course pointed out by Rev. 
St. (1889) § 2135, and state its conclu- 
sions of fact separately from the con- 
clusions of law, but the court should 
not pursue both courses, because they 
‘are inconsistent. Falvey v. Hicks, 
286 S.W. 385, 315 Mo. 442; Kostuba v. 
Moeller, 38 S.W. 946, 137 Mo. 161; 
Cochran vy. Thomas, 33 S.W. 6, 131 Mo. 
267; Suddarth v. Robertson, 24 S.W. 
151, 118 Mo. 286; Bretall v. Missouri 
Pac. RCo. CApp. a 239 Swi 597: 
Backer v. Seaboard Fire & Marine Ins. 
Co., 156 S.W. 829, 174 Mo.App. 82; 
Stewart v. Grain Co., 143 S.W: 868, 
163 Mo.App. 486; Bailey v. Emerson, 
87 Mo.App. 220; German-American 
Ins. Co. v. Tribble, 86 Mo.App. 546; 
T. J. Moss Tie Co. v. Kreilich, 80 Mo. 
App. 304; Deal v. Mississippi County 
Bank, 79 Mo.App. 262; Brinson-Judd 
Grain Co. v. Becker, 76 Mo.App. 379. 
(2) And the court is not required to 
pursue either course unless requested, 
but may make a_e general finding, 
ywhich is equivalent to a declaration 
of law upon the facts found. Kostu- 
ba v. Moeller, 38 S.W. 946, 137 Mo. 
161; Cochran vy. Thomas, 33 S.W. 6, 
131 Mo. 267. 


34. Baltimore & O. R. Co. v. Jones 
& Laughlin Steel Co., 114 A. 730, 138 


Md. 604; Cunningham v. Snow, 82 
Mo. 587. 
35. Butler County v. Boatmen’s 


Bank, 44 S.W. 1047, 143 Mo. 13. 
see cases supra note 33. 
36. Butler County v. 
Bank, supra. 
37. Hambleton & Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 
Md. 318; Castano y. Leone, (Mass.) 


And 


Boatmen’s 
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Declarations of law are, however, 


unnecessary where the cause is disposed of with- 
out a trial,’® or where the ruling of the court it- 
self showed the principles of law which the court 
applied to the facts.*° 


-[§ 1035] b. Purpose. The purpose of declarations 
of law, it has been said, is to show, for the informa- 
tion of the appellate court, the theory of law on 
which the trial court disposed of the case.*? 


In 


180 N.E. 312; Hetherington & Sons, 
Ltd. v. William Firth Co., 95 N.E. 961, 
210 Mass. 8. 


“The function of the court sitting 
as a jury is to find a verdict upon the 
facts properly in evidence before it 
under the issues in the case, and in 
its consideration of such facts it is 
bound and controlled by such instruc- 
tions concerning the legal principles 
involved as it may grant, at the re- 
quest of either party.” Alexander v. 
Capital Paint Co., 111 A. 140, 144, 136 
Md. 658. 


38. Bangs v. Farr, 95 N.E. 841, 209 
pas: 339. And see cases supra note 


39. 
335. 


40. Boyle v. Boyle, 247 Ill.App. 554; 
Sleph v. Grossman, 192 Ill.App. 67. 


41. Harding “vi Suchers 102) Niue! 
1019, 261 Ill. 284; Fuchs & Lang Mfg. 
Co. v. R. J. Kittredge & Co., 89 N.E. 
723, 242 Tl. 88; Chicago Union Trac- 
tion Co. v. City of Chicago, 67 N.E. 
383, 202 Ill. 576; Swain v. First Nat. 
Bank, 66 N.E. 220, 201 Ill. 416; Boyle 
v. Boyle, 247 Ill.App. 554; Sleph v. 
Grossman, 192 Ill.App. 67; Scheer v. 
Trust Co. of St. Louis, (Mo.) 49 S.w. 
(2d) 135; Buck v. McMinn, (Mo.) 300 
S.W. 497; Baumhoff y. St. Louis & K. 
Re COr lms. Wee On Ty leellowl Ouaod 
Am.S.R. 770; Kostuba v. Moeller, 38 
S.W. 946, 137 Mo. 161; Dollarhide v. 
Mabary, 28 S.W. 332, 125 Mo. 197; 
Stone v. Spencer, 77 Mo. 356; John- 
son v. Murray, (Mo.App.) 289 S.W. 
977; Citizens’ Bank of Clovis v. Co- 
wart, (Mo.App.) 255 S.W. 931; Engle- 
man y. Baker, (Mo.App.) 250 S.W. 
919; Oak Grove Home Telephone Co. 
v. Round Prairie Telephone Co., (Mo. 
App.) 209 S.W. 552; Cass County Bank 
v. Hulen, (Mo.App.) 195 S.W. 74; 
Chaonia State Bank v. Sollars, 176 S. 
W. 263, 190 Mo.App. 284; Board of 
Education of City of St. Louis ex rel. 
Johnson Heat Regulating Co. v. Unit- 
ed States Fidelity & Guaranty Co., 
149 S.W. 46, 166 Mo.App. 410; Rode- 
feld v. Winklemann, 136 S.W. 4, 156 
Mo.App. 130; John Schoen Plumbing 
Co. v. Hugunin, 135 S.W. 967, 156 Mo. 
App. 68; Zahm v. Royal Fraternal Un- 
ion of St. Louis, 133 S.W. 374, 154 Mo. 
App. 70; Hall v. Smith, 130 S.W. 449, 
149 Mo.App. 379; ,Hellmuth v. Benoist, 
129 S.W. 257, 144 Mo.App. 695; Butts 
v. Gunby, 115 S.W. 493, 135 Mo.App. 
28; Wheless v. Serrano, 98 S.W. 108, 
121 Mo.App. 17; Fulbright v. Wabash 
R. Co., 94 S.W. 992, 118 Mo.App. 482; 
EK. E. Souther Iron Co. v. Laclede 
Power Co., 84 S.W. 450, 109 Mo.App. 
353; Rosenbaum v. Gilliam, 74 S.W. 
507, 101°Mo.App. 126; German-Ameri-. 
can Ins. Co. v. Tribble, 86 Mo.App. 
546; Gage v. Averill, 57 Mo.App. 111; 
McClure v. Ritchey, 30 Mo.App. 445; 
St. Louis Bolt, etc., Co. v. Buell, 8 Mo. 
App. 594. 


“Where the case is submitted to the 
court for hearing, declarations of law 
are generally of but little use, except 
to show the theory on which the case 
was tried.’”’” Cooper y. Ord, 60 Mo. 
420, 431. 


Rhodes vy. Rhodes, 115 Ill.App. 
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no other 


technically incorrect.*® 


[§ 1037] d. Form, Requisites, and Sufficiency— 
(1) In General. Declarations of law should not be 
too general,47 or confusing or misleading,*® or mean- 
They must state correct principles of 
law,°° applicable and limited to the issues made by 


ingless.*9 


42. Cunningham y. Snow, 82 Mo. 
587. 

43. Crerar v. Daniels, 70 N.E. 569, 
209 Ill. 296; Hambleton & Co. v. Un- 
ion Nat. Bank of Pittsburgh, 157 A. 
404, 161 Md. 318; Chenoweth v. Hoey, 
108 A. 478, 185 Md. 97; Hobbs v. Ba- 
tory, 37.A.: 7138, 86 Md. 68; Hahn vy. 
Hull, (Md.) 4 A. 407; Lyon v. George, 
44 Md. 295; Cousins v. White, 151 S. 
W. 737, 246 Mo. 296; Cape Girardeau 
County v. Harbison, 58 Mo. 90. 


44. Cape Girardeau County v. 
Harbison, 58 Mo. 90; Springfield Gro- 
cer Co. v. Shackelford, 65 Mo.App. 364. 


“So far as their substance and form 
is concerned, they must in all mate- 
rial respects be the same. Any form 
of stating a proposition of law that 
would not be proper in an instruction 
to a jury would likewise be improper 
when offered to the court trying a 


eause in the absence of a jury.’ 
Crerar v. Daniels, 70 N.E. 569, 571, 
209 Ill. 296. 


45. Falvey v. Hicks, 286 S.W. 385, 
315 Mo. 442; Johnson v. Murray, (Mo. 
App.) 289 S.W. 977; Citizens’ Bank of 
Clovis v. Cowart, (Mo.App.) 255 S.W. 
931; Zahm v. Royal Fraternal Union, 
133 S.W. 374, 154 Mo.App. 70; Hell- 
muth v. Benoist, 129 S.W. 257, 144 Mo. 
App. 695. 


“They are not scrutinized by appel- 
late courts as critically as are in- 
structions to juries, unlearned in 
law.’ Buck v. McMinn, (Mo.) 300 S. 
W. 497, 500. 


46. Falvey v. Hicks, 286 S.W. 385, 
315 Mo. 442; Citizens’ Bank v. Cowart, 
(Mo.App.) 255 S.W. 931; Hellmuth v. 
Benoist, 129 S.W. 257, 144 Mo.App. 
695. See Town of Cicero v. Grisko, 
88 N.H. 478, 240 Ill. 220 [aff 144 Ill. 
App. 564] (where propositions of law 
as a whole are consistent with the 
judgment, that Some of them stand- 
ing alone are incomplete is immate- 
rial). 

47. Cohen v. Herbert, 125 A. 707, 
145 Md. 195; Baltimore & O. R. Co. v 
Walsh, 120 A. 715, 142 Md. 230; Tay- 
lor v. Commissioners of Perryville, 
104 A. 475, 132 Md. 413; Turner v. 
Nagan, 81 A. 877, 116 Md. 35; Hahn v. 
Hull, (Md.) 4 A. 407. But see Vigus 
v. O’ Bannon, 8 N.H. 778, 118 Ill. 334 
(the rule that an instruction is im- 
proper if expressed in general and 
abstract terms has no application to 
declarations of law; the reason is 
that such an instruction is apt to mis- 
jead the jury, but no ground can ex- 
ist for the enforcement of such rule 
where the trial is before the court). 


[a] Declarations held too general. 


way can it be ascertained upon what theory 
of law the court determined the cause.*? 


[§ 1036] c. Analogous to Instructions to Jury. 
Declarations of law should generally conform in 
form and substance to the rules established for in- 
structions given to juries,#? and they should be 
framed in like manner as on trial before a jury. 
has been held, however, that the same nicety in dec- 
larations of law is not required as in instructions 
to the jury,*® and that if the declarations of law 
as applied to the evidence show a correct theory, 
it is immaterial whether they are, in some respects, 
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[§§ 1085-1038 


the pleadings and evidence,*' and not inapplicable 
to facts found,®? and principles of law only should 
They should not ignore or exclude 
evidence®* or ignore issues, theories, or defenses,*® 
or assume the existence of facts in dispute, or to 
support which there is no evidence, or which are 
contrary to the evidence,®® and where the evidence 
is conflicting, they must be predicated upon hy- 
pothetical statements of the contested facts.°* 


[§ 1038] (2) Applicability to Pleadings and Evi- 
dence—(a) In General. As in the case of instrue- 
tions to juries,°* declarations of law must be con- 


fined to the issues presented by the pleadings and 


evidenee.°® 


—(1) “That, on the pleadings and all 
the evidence in the case, the finding 
of the court ought to be for the plain- 
tiff.’ Hahn v. Hull, (Md.) 4 A. 407; 
Kent v. Holliday, 17 Md. 395. (2) An 
amendment of a requested instruction 
that stipulation in defendant brokers’ 
confirmation slips that client’s securi- 
ties might be sold without notice con- 
stituted part of contract, by adding 


proviso ‘unless the court . . Shall 
find . . thatthe defendants .. . 
waived the above provision” by let- 


ters and telephoned assurances is not 
objectionable as not defining facts re- 
sulting in waiver. Fisher v. Dinneen, 
158 A. 9, 161 Md. 605. 


48. Hambleton & Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 
Md. 318. 


49. New Madrid County v. Hunter, 
(Mo.App.) 181 S.W. 592 (where the 
trial is to the court, a so-called decla- 
ration of law that under the law and 
evidence the findings must be against 
certain petitioning creditors is mean- 
ingless and declares no theory of 
law). 

50. Hambleton & Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 


Md.'318; Chaonia State Bank .v. Sol- 
lars, 176 S.W. 263, 190 Mo.App. 284. 

51. See infra § 10388. 

52. See infra § 1030. 

53. See infra § 1044. 

54 See infra § 1040. 

55. See infra § 1041. 

56. See infra § 1042. 

57. See infra § 1043. 

58. See supra §§ 646-677. 

59. See cases infra this section. 

60. Fuchs & Lang Mfg. Co. v. R. 
J. Kittredge & Co., 89 N.B. 7238, 242 


aval 
410; 
239 Mass. 190; 


88; Saffer v. Lambert, 111 Ill.App. 


Buckman y. Bankers’ 


route e Co., (Mo.App!) 263 S.W. 
[a] Thus, in a customer’s action 


against a stockbroker to recover back 
moneys paid for margins, a request- 
ed ruling that a release terminated 
the broker’s liability at tthe time it 
was given was immaterial, where 
plaintiff did not seek to recover for 
transactions arising before the release 
was delivered, and defendant founded 
no claim on the release. Weisberg v. 
Hunt, 131 N.E. 471, 239 Mass. 190. 


61. Ark.—Little Rock, etc, R. Co. 
v. Chapman, 39 Ark. 468, 43 Am.R. 280. 

Conn.—Sloan y. Smith, 58 A. 712, 
77 Conn. 7138. 


Weisberg v. Hunt, 131 N.H. 471, 


Declarations of law should not be 
given by the court on its own motion. or on request 
of the parties where they are not applicable to the 
issues made by the pleadings,®® or to the facets in 
evidence,®! although, as elsewhere shown, if dec- 


Jll.—Illinois Cent. R. Co. v. Noyes, 
96 N.E. 830, 252 Ill. 178; Mackin v. 
Haven, 58 N.E. 448, 187 Il). 480 [aff 
88 Tll.App. 434]; Gray v. Callender, 
54 N.E. 910, 181 Ill. 173; Webster v. 
Fleming, 52 N.E. 975, 178 Tll. 140 [aff 
73 Ill.App. 234]; Yellow Cab Co. v. 
Howard, 243 I1]l.App. 263; Wardwell 
v. Hocking Valley Ry. Co., 208 Ill.App. 
315; Merle & Heaney Mfg. Co. v. 
Hicks, “178. Pll. App.” 403") “Schelimey. 
Weaver, 128 Ill.App. 106 [aff 80 N.E. 
95, 225 Ill. 159, 8 Ann.Cas. 339]. 


Md.—Hambleton & Co. v. Union 
Nat. Bank of Pittsburgh, 157 A. 404, 
161 Md. 318. 


Mass.—Standard Oil Co. of New 
York v. Henderson, 163 N.E. 748, 265 
Mass. 322; Downey v. Levenson, 142 
N.E. 85, 247 Mass. 358; Barnett v. 
Roberts, 137 N.E. 353, 243 Mass. 233; 
Garratt-Ford Co. v. Brennan, 122 N.E. 
643, 232 Mass. 493; Morse v. Ellis, 
52 N.E. 540, 172 Mass. 378; Marschall 
v. Aiken, 48 N.E. 845, 170 Mass. 3; 
Butrick v. Tilton, 29 N.E. 1088, 155 
Mass. 461. 

Mo.—Dobyns v. Bay State Benefi- 
ciary Assoc., 45 S.W. 1107, 144 Mo. 95; 
Beck v. Pollard, 55 Mo. 26; Patten vy. 
Springfield Fire & Marine Ins. Co., 25 
S.W.(2d) 1075, 223 Mo.App. 1070; 
Buckman vy. Bankers’ Mortg. Co., 
(App.) 263 S.W. 1046, 10538, 1054; 
Krieger v. Rozier Inv. Co., (App.) 253 
S.W. 481; Abbott v. Western Union 
Telegraph Co., (App.) 210 S.W. 769; 
E. C. De Witt & Co. v. Buford,.155 S. 
W. 884, 173 Mo.App. 78; International 
Text-Book Co. v. Yount, 129 S.W. 748, 
149 Mo.App. 583. 


N.J.—Machlin v. Pennsylvania R. 
Co., 85 A. 340, 83 N.J.Law 362. 


N.Y.—Reilly v. Burkelman, 134 N. 
Y.S. 18, 149 App.Div. 548; Hayes v. 
Metropolitan St. R. Co. 84 N.Y.S. 
271. 

“Instructions to juries or declara- 
tions of law in a trial by the court 
should be based’ on the evidence.” 
Patten vy. Springfield Fire & Marine 
Ins. Co., 25 S.W.(2d) 1075, 1078, 2238 
Mo.App. 1070. 


{a] Rule applied.—(1) In an ac- 
tion agiinst an executor for services 
rendered the testator during his life, 
a ruling that the statute of limita- 
tions was not a bar to any part of the 
claim back of six years was improp- 
er, where there was no evidence of 
a special contract to leave property 
by will in consideration for such 
services. Reilly v. Burkelman, 134 
N.Y.S. 18, 149 App.Div: 548. --(2) In 
an action against a hairdresser for 
personal injuries, a requested ruling 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1038-1042] 


larations of law state correct principles and there 
is substantial evidence on which to base them, it 
is not only proper to give them, but the refusal there- 
of is error, unless they are covered by other dee- 


larations given.°? 


[§ 1039] (b) Inapplicable to Facts Found. While 
in one jurisdiction it has been held that no find- 
ing of facts by the court prior to the verdict can 
affect the right of either party to have the court 
rule on the legal principles involved,** it has else- 
where been held that declarations of law which 
have been held inapplicable to, inconsistent with, 
or contradictory of, facts found by the court are 
immaterial and improper and should not. be given,®* 
although announcing a correct principle of law.®* 


that, if the court found that defend- 
ant followed the usual practice among 
hairdressers in similar locations, she 
was not liable, was properly refused, 
where the evidence did not support 
the finding referred to. Barnett v. 
Roberts, 137 N.E. 353, 243 Mass. 233. 
(3) .In a_ subcontractor’s action 
against a contractor to erect build- 
ings and the owner city as trustee, 
in the absence of evidence that the 
architect acted under a particular pro- 
vision of the contract, a request for 
a ruling referring to such provision 


of the contract could not properly’ 


have been given. Garratt-Ford Co. 
v. Brennan, 122 N.E. 643, 232 Mass. 
493. 

62. See infra § 1048. 


63. Alexander v. Capital Paint Co., 
111 A. 140, 136 Md. 658. 


64 Maine Candy & Products Co. 
v. Turgeon, 130 A. 242, 124 Me. 411; 
Peerless Petticoat Co. v. Colpak-Van 
Costume Co., 173 N.E. 429, 273 Mass. 
289; Mechaber v. Pittle, 170 N.E. 52, 
270 Mass. 193; Whittaker v. Eastern 
States Engineering Corporation, 169 
N.B. 419, 269 Mass. 451; Bottini v. 
Addonizio, 158 N.E. 846, 261 Mass. 
456; Conde Nast Press v. Cornhill 
Pub. Co., 152 N.E. 240, 255 Mass. 480; 
Roche v. Brickley, 150 N.E. 866, 254 
Mass. 584; J. G. Pierce Co. v. Wal- 
lace, 146 N.E. 658, 251 Mass. 383; Man- 
talbano v. Goldman, 145 N.E. 459, 250 
Mass. 268; Rogers v. Abbott, 142 N.E. 
923, 248 Mass. 220; Downey v. Leven- 
son, 142 N.E. 85, 247 Mass. 358; Frank- 
lin Park Lumber Co. v. Huie-Hodge 
Lumber Co., 140 N.E. 810, 246 Mass. 
157; Barnett v. Roberts, 137 N.E. 353, 
2438 Mass. 233; New England Coca- 
Cola Bottling Co. v. Gallagher Bot- 
tle Capping Machinery Co., 127 N.E. 
500, 236 Mass. 60; Levine v. Cohen, 
126 N.E. 660, 2385 Mass. 446; Pierce 
v. Kolikof, 122 N.B. 558, 232 Mass. 
479; Hooper v. Cuneo, 116 N.E. 237, 
227 Mass. 37; Canney v. American 
Express Co., 110 N.H. 967, 222 Mass. 
348; Doon v. Felton, 89 N.E. 539, 203 
Mass. 267; Schlatter v. Young, 83 N. 
BE. 2, 197 Mass. 36; Journey v. Vik- 
turek, (Mo.) 8 S.W.(2d) 975; Hanni- 
bal, etc., R. Co. v. Miller, 21 S.W. 915, 
115 Mo. 158. 

“In one essential particular only 
does he stand differently as to re- 
quests for rulings from a judge pre- 
siding over a jury trial,—he may re- 
fuse to grant a request for the avowed 
reason that it is immaterial or inap- 
plicable in view of the facts found by 
him.” John Hetherington & Sons v. 
William Firth Co., 95 N.E. 961, 210 
Mass. 8, 18. 

[a] Bule applied.—(1) Where the 
trial judge found as a fact that 
plaintiffs waived an agreement to fur- 
nish three mortgages, each for a 
named amount on three separate par- 
eels of land, requested rulings relat- 
ing to the agreement as to a mort- 
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fused.®® 


fenses. 
from 


gage on each parcel were rightly re- 
fused. Waxman vy. Cohen, 149 N.E. 
413, 253 Mass. 548. (2) In an action 
for damages 'to plaintiff's goods in 
transportation by an express com- 
pany, in view of the court’s finding 
that they were improperly packed, 
plaintiff’s request for a ruling that 
the burden was on defendant to show 
defective packing was immaterial. 
Canney v. American Express Co., 110 
N.E. 967, 222 Mass. 348. (3) Where 
the court found, independent of an 
architect's certificate, that defendant 
unqualifiedly accepted a building and 
waived any failure on the part of the 
contractors fully to perform a build- 
ing contract, defendant’s requests 
concerning the effect of the architect’s 
certificate were not material or ap- 
propriate. Hooper v. Cuneo, 116 N. 
BE. 237, 227 Mass. 37. (4) In an action 
against a carrier for loss or injury to 
perishable goods, where the _ court 
found that defendant was negligent, 
there was no error in refusing a dec- 
laration of law as to the measure of 
damages where a carrier is not neg- 
ligent. Vernon vy. American Ry. Ex- 
press Co., (Mo.App.) 222 S.W. 913. 


65. Hooper v. Cuneo, 116 N.E. 237, 
227 Mass. 37; Doon v. Felton, 89 N.E. 
539, 203 Mass. 267. 


66. Gray v. Callender, 54 N.E. 910, 
181 Ill. 173; Wardwell v. Hocking 
Valley Ry. Co., 208 Ill.App. 315; Bueh- 
ner v. Sehlhorst, 132 A. 70, 149 Md. 
474; Turner v. Egan, 81 A. 877, 116 
Md. 35; H. C. Dusenberry, Inc. v. Im- 
port Drug Co., 149 N.E. 118, 253 Mass. 
368; Katzett v. Goldman, 142 N.BE. 
924, 248 Mass. 365; Stocker v. Green, 
7 S.W. 279, 94 Mo. 280, 4 Am.S.R. 382; 
Krieger v. Rozier Inv. Co., (Mo.App.) 
253 S.W. 481; Frederick v. City of 
Joplin, (Mo.App.) 201 S.W. 1147; 
Grafeman Dairy Co. v. St. Louis Dairy 
Co., 70 S.W. 390, 96 Mo.App. 495. 


[a] Rule applied.—(1) Requested 
declarations of law precluding recoyv- 
ery if the cause of action arising by 
grading one street arose beyond the 
time of limitations were properly re- 
fused where a different street was 
later graded within the period of limi- 
tations. Frederick v. City of Joplin, 
(Mo.App.) 201 S.W. 1147. (2) Plain- 
tiff alleged that it purchased naphtha- 
line flakes from the seller through a 
chemical broker. It was held that, 
since proof of authority of the broker 
to bind the seller to the contract did 
not rest alone on the construction of 
a letter of a named date, refusal of 
the seller’s requested ruling that such 
letter was not to be construed as con- 
ferring authority on the broker to 
bind plaintiff by contract was proper. 
H. C. Dusenberry, Inc. v.. Import Drug 
Co., 149 N.E.. 118, 253 Mass. 368. (3) 
The judge of the land court trying 
petition for registration of title to 
land was not obliged to rule as to the 
effect of part only of the evidence on 
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[§ 1040] (c) Ignoring or Excluding Evidence. 
Declarations of law which ignore or exclude from 
consideration evidence which is material to the 
issues involved are erroneous and are properly re- 


[§ 1041] (d) Ignoring Issues, Theories, or De- 
Declarations of law which ignore or exclude 
consideration 
which there is evidence to support are erroneous 
and are properly refused.°* 
law is not erroneous for failure to submit an_is- 

sue as to which there is no evidence.*® 


[§ 1042] (3) Assumption of Facts. 
of law which assume the existence of facts in dis- 
pute are erroneous,®® although the existence of 


issues, theories, or defenses 


But a declaration of 


Declarations 


the issue of whether a deed from 
father to son was delivered and ac- 
cepted, the part of the evidence in- 
volved being the father’s acceptance 
of a subsequent deed back to him 
from the son. Murphy v. Hanright, 
130 N.E. 204, 238 Mass. 200. 


[b] What does not amount to 
withdrawal of evidence.—In eject- 
ment tried to the court, the giving 
of a declaration of law that plaintiff 
cannot recover and that tthe findings 
should be for defendant is not errone- 
ous, where the law and the evidence 
warranted judgment for defendant, 
the declaration simply stating what 
the court should do without any such 
declaration. By such derlaration the 
court did not withdraw from itself a 
consideration of any part of tthe evi- 
dence. Heynbrock v. Hormann, 164 S. 
W. 547, 256 Mo. 21. Fora similar rul- 
ing see Kansas City v. Askew, 79 S. 
W. 488, 105 Mo.App. 84, 


67. Woods v. Toledo, St. L. & W. R. 
Co., 159 Ill.App. 209; Standard Oil 
Co. of New York vy. Henderson, 163 
N.E. 743, 265 Mass. 322; Katzeff v. 
Goldman, 142 N.E. 924, 248 Mass. 365; 
Falvey v. Hicks, 286 S.W. 385, 315 Mo. 
442; Patten v. Thomas, 246 S.W. 61, 
212 Mo.App. 367; Coloreraft Co. v. 
American Packing Co., (Mo.App.) 216 
S.W. 831; FE. H. Smith Co. v. Louis- 
ville & N. R. Co., 122 S.W. 342, 145 
Mo.App. 394. 


[a] Rule applied.—(1) A declara- 
tion of law undertaking to cover the 
case and being the only one given so 
doing is erroneous where it omits the 
contentions of defendants. Falvey v. 
Hicks, 286 S.W. 385, 315 Mo. 442. (2) 
Requests for rulings of law were 
properly refused where they ignored 
the second count in the declaration. 
Katzeff v. Goldman, 142 N.E. 924, 248 
Mass. 365. (3) In an action against 
a carrier for damages occasioned by 
delay in transporting horses, it was 
held that a proposition of law was 
properly refused because it ignored 
the duty of such carrier to inspect 
its locomotive. Woods vy. Toledo, St. 
L. & W. R. Co., 159 Ill.App. 209. 


68. Buehner v. Sehlhorst, 132 A. 
70, 149 Md. 474. 


69. Crerar v. Daniels, 70 N.E. 569, 
209 Ill. 296; O’Flaherty .v. Mann, 63 
N.E. 727, 196 Ill. 304; Wardwell v. 
Hocking Valley Ry. Co., 208 I1l.App. 


315; Whipple v. Tucker, 123 I1l.App. 
223; O’Bannon vy. Vigus, 32 Ill.App. 
473; Rullman v. Rullman, 129 A: 7, 


148° Ma. 140; . Turner °v/) Bean asiane 
877, 116: Md. 353°: United Ry ete,.Co: 
v. H. Wehr & Co., 63 A. 475, 103 Md. 


323; Bradley v. Meltzer, 139 N.H. 431, 
245 Mass. 41; Seehorn v. American 
Nat. Bank, 49 S.W. 886, 148 Mo. 256; 


John Schoen Plumbing Co. v. Hugun- 
in, 135 S.W. 967, 156 Mo.App. 68; Gund- 
lach v. Beck, 123 S.W. 962, 146 Mo. 
App. 201. 
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the facts is contradicted by slight evidence only,7° 
and a request for such declarations is properly re- 
fused.74_ Declarations of law are likewise errone- 
ous where they assume the existence of facts which 
there is no evidence to support,’? or which the evi- 
dence shows do not exist.’* And it has been held 
that there is no error in refusing a request for dec- 
larations of law based on assumed facts which the 
judge was not required to find even on uncontradict- 
ed evidence.’ 


[§ 1043] (4) Hypothesizing Evidence. As in the 
case of issues of fact tried by a jury,’® where the 
evidence is conflicting, the declarations of law must 
be predicated upon hypothetical statements of the 
contested facts,*® and a declaration of law that 
plaintiff is entitled to recover is erroneous, where 
the facts are in dispute.7? 

[§ 1044] (5) Limiting to Propositions of Law. 
Declarations of law should state propositions of 
law only;** and declarations of law which are sim- 
ply requests to make specific findings of fact in- 
volved in the consideration of the case,7® or which 
present mixed questions of law and fact,§° should 
be refused. 

[§ 1045] e. Requests—(1) In General. A party 
who desires declarations of law must make a request 
therefor,*! although his failure to make such re- 


[a] Instruction not violating rule. 


—(1) In an action for damages to a] mined the case; 
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ory upon which the trial court deter- 
for without such in- 


[§§ 1042-1046 


quest will not, in the absence of statute providing 
otherwise, preclude the court from entering judg- 
ment in his favor.82 And it has been held that, 
where defendant did not ask or present any special 
declarations for the court to pass upon, a general 
declaration of law drawn by the court from the facts 
was sufficient.** The form, requisites, and sufficien- 
cy of declarations of law have been heretofore con- 
sidered, and requested declarations of law must, 
of course, be drafted in conformity with these re- 
quirements; otherwise they should be refused.§#4 


Stating points in which variance claimed to exist. 
Under a statute providing that the question of va- 
riance between pleadings and proof shall not be 
considered as having been raised by any prayer or 
instruction unless it states specifically the points 
wherein it is claimed that a variance exists,®° if 
the theory on which a requested declaration is based 
is that there can be no recovery because of a va- 
riance between the pleadings and proof, the request 
should specifically designate the point at which the 
variance exists, or the court cannot consider the 
objection.§° 


[§ 1046] (2) Time for Making. To entitle a par- 
ty to declarations of law, requests therefor must be 
seasonably made; if not so made, they may, and 
ordinarily should, be refused,®? except in cases where 


73 N.W. 585, 214 Till. 350, 105 Am-S.R. 
108 [aff 117 Ill.App. 154]; Schell v. 


corn crop, caused by damming a con- 
necting lateral, resulting in the over- 
flow of plaintiff's lands, plaintiff’s 
declarations of law, given by the 
court, that if by such obstruction the 
waters were caused to be accumulat- 
ed and backed over the land, or if it 
prevented the water from being 
drained off, the court will find for 
plaintiff, was not erroneous, as as- 
suming that the water was held on 
plaintiff's land by such obstruction, 
especially in view of the giving for 
defendant of a declaration that, if the 
damages to plaintiff's crop would have 
occurred, regardless of such obstruc- 
tion, the finding would be for defend- 
ant. Patten v. Thomas, 246 S.W. 61, 
212 Mo.App. 367. (2) Prayer for rul- 
ing was not erroneous because assum- 
ing a fact which the testimony of 
both parties proved. Fidelity & De- 
posit Co. of Maryland v. Sanford & 
Brooks Co., 149 A. 275, 158 Md. 525. 


70. FEXvans v. Middlesex County, 95 
N.E. 897, 209 Mass. 474. 
71. O’FJaherty v. Mann, 63 N.E. 


Turner v. Egan, 81 
A. 877, 116 Md. 35; Evans v. Middle- 
sex County, 95 N.E. 897, 209 Mass. 
474; Gundlach y. Beck, 123 S.W. 962, 
146 Mo.App. 201. 

72. Wardwell v. Hocking Valley 
Rye Co. 2087 App. 315; Murner v. 
Hgan, 81 A. 877, 116 Md. 35; Meredith 
vy. Meredith, 229 S.W. 179, 287 Mo. 250. 

73. Worley v. Hicks, 61 S.W. 818, 
161 Mo. 340. 

74 Stein v. Almeder, 148 N.E. 441, 
253 Mass. 200. 

75. See supra § 658. 

76. Richardson v. Anderson, 72 A. 
485, 109 Md. 641, 180 Am.S.R. 548, 25 
L.R.A.N.S. 393; Bartlett v. Boyd, 
(Mo.) 175 S.W. 947; Chaonia State 
Bank v. Sollars, 176 S.W. 263, 190 Mo. 
App. 284; Barnes v. Glover, 68 Mo. 
App. 571; Patterson v. Kansas City, 
Ft. S. & M. R. Co., 47 Mo.App. 570, 572. 

“In this way only can an appellate 
court be correctly advised of the the- 
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formation it would be impossible to 
review the action of the latter court.” 
Patterson v. Kansas City, Ft. S. & M. 
R. Co., supra. s 

77. Patterson v. Kansas City, Ft. 
S. & M. R. Co., supra. 

78. Crerar v. Daniels, 70 N.E. 569, 
209 Ill. 296 [aff 109 Ill. App. 654]; First 
Nat. Bank v. Northwestern Nat. Bank, 
39 NGE 7395-152) Ts 2916) (43 .cAmeSar, 
247, 26 L.R.A. 289; Field v. Crawford, 
34 N.E. 481, 146 Ill. 136; Dwelling- 
House Ins, Co. v. Butterly, 24 N.E. 
8738, 133 Ill. 534; Schell v. Weaver, 128 
Ill.App.. 106 [aff 80 N.E. 95, 225 111. 
159]; Lesh & Matthews Lumber Co. 
v. Sedlaceck, 104 Ill.App. 153; Alex- 
ander v. Alexander, 52 Ill.App. 195; 
Fosselman vy. City of Springfield, 38 
Tll.App. 296 [aff 28 N.E. 916, 139 111. 
185]; O’Bannon v. Vigus, 32 I1l.App. 
473 [rev 8 N.B. 778, 118 Ill. 3384]. And 
see cases infra note 80. 


“The purpose of ithe statute [relat- 
ing to declarations of law] is to en- 
able the party to submit propositions 
with a view to obtaining the opinion 
of the court upon material and con- 
trolling principles of law only.” la 
Salle County v. Milligan, 32 N.E. 196, 
203, L437 Tesh. 

79. Bare v. American Forwarding 
Co., 89 N.B. 1021, 242 Til. 298 [aff 146 
Tll.App. 388]; Fuchs & Lang Mfg. Co. 
v. R. J. Kittredge & Co., 89 N.E. 723, 
242 Ill. 88; Crerar v. Daniels, 70 N.E. 
569, 209 Ill. 296; Gilbert v. Sprague, 
63 N.E. 9938, 196 Yll. 444; Mackin v. 
Haven, 58 N.E. 448, 187 Ill. 480; Field 
v. Crawford, 34 N.E. 481, 746 Ill. 136; 
Knowles v. Knowles, 21 N.E. 196, 128 
Ill. 110; Whipple v. Tucker, 123 Ill. 
App. 223; Rafitery v. Easley, 111 I11. 
App. 413; Lesh & Matthews Lumber 
Co. v. Sedlaceck, 104 Ill.App. 153; 
Hummer v. Brenneman, 89 I1l.App. 
460; Gillie v. Bingham, 84 I1l.App. 180; 
Whitkin v. Markarian, 130 N.E. 684, 
238 Mass. 3384; German-American 
Bank v. Manning, 113 S.W. 251, 133 
Mo.App. 294. 

80. Illinois Cent. R. Co. v. Seitz, 


Weaver, 128 Ill.App. 106 [aff 80 N.E. 
95) 225, Dll 1159, 28. Ann. Cash sodas 
Richardson v. Anderson, 72 A. 485, 109 
Md. 641,130 -AmiSiR) 543.25 Rea 
N.S. 393; Lyon v. George, 44 Md. 295. 


{a] Rule applied.—A proposition 
of law requiring the adoption by the 
court of the facts upon which it is 
based and upon which the evidence is 
conflicting before it could be held as 
the law is properly refused, as pre- 
senting a mixed question of law and 
fact. Illinois Cent. R. Co. v. Seitz, 73 
N.B. 585, 214 Ill. 350, 105 Am SR. 
108 [aff 117 Ill.App. 154]. 


81. Hambleton & Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 
Mad. 318; Bangs v. Farr, 95 N.B. 841, 
209 Mass. 339; Hubbard v. Fuchs, 64 
S.W. 98, 164 Mo. 426; Chaonia State 
Bank v. Sollars, 176 S.W. 2638, 190 Mo. 
App. 284. And see cases infra § 1046. 


82. Bergewisch v. United States 
Packing Co., 168 Ill.App. 38. 


83. C. A. Burton Machinery Co. v. 
National Surety Co., (Mo.App.) 182 S. 
W. 801. 

84 See supra §§ 1037-1044. 

85. Act (1914) ¢ 110 (8 Md. Code 
art 5 § 9A). 

86. Rullman v. Rullman, 129 A. 7, 
148 Md. 140; Cohen v. Herbert, 125 
A. 707, 145 Md. 195; Baltimore & O. 
R. Co. v. Walsh, 120 A. 715, 142 Ma. 
230; Charles C. Fulton Bldg. Co. v. 
Stichel, 109 A. 484, 135 Md. 542; 
Rasst v. Morris, 108 A. 787, 185 Md. 
243; United States Fidelity & Guar- 
anty Co. v. Taylor, 104 A. 171, 132 Md. 
511; Taylor v. Commissioners of Per- 
ryville, 104 A. 475, 132 Md. 412; West- 
ern Union Tel. Co. v. Victor G. Bloede 
Co., 96 A. 685, 127 Md. 344. For rule 
prior to statute see Smith Co. v. 
Smick, 86 A. 500, 119 Md. 279; Ward 
v. Schlosser, 75 A. 116, 111 Md. 528. 


87. Wheatland Mill Co. v. Pirrie, 
26° "RP! 9645-789" "Cal. 459° 9 Miennee ve 
Learned, 63 N.E. 178, 195 Ill. 502; All- 
man v. Lumsden, 42 N.E. 797, 159 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 
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the delay in making the request is due to inadvert- 
ence or misapprehension on the part of counsel.*8 
And, on the other hand, if the requests are season- 
ably presented’® and if they conform to the re- 
quirements elsewhere considered,®® it is error to 
refuse them, the duty imposed on courts to pass 
upon requests for declarations of law being manda- 
tory when they are presented in time.®! Requests 
are not made in time and should be refused when 
presented on the hearing of a motion for a new 
trial,°* or when presented after judgment,®? the 
court being without power to grant permission to 
submit declarations of law after judgment.®* So, 
also, it has been held that requests for declarations 
of law are not made in time and are properly re- 
fused when presented after announcement by the 
court of its finding of facts,°> or decision,®® in the 
absence of any showing of surprise.?* On the other 
hand, if the time for presenting the request is not 
fixed by statute or rule of court, it has been held that 
it is reversible error to refuse a request made at 
any time before a final decision.®* But it has been 
held that requests must be presented before the 
cause is submitted to the court and are properly 


219; Starr Piano Co. v. Lawrence, 190 
Ill.App. 351; American Central Ins. 
Co. v. J. B. Henninger & Co., 87 IIl. 
App. 440; Fisher vy. Drew, 141 N.¥. 
Sib, eda Masser dirs.) 30. AT Re (98; 
Morehouse v. Ware, 78 Mo. 100; Wat- 
son vy. Race, 46 Mo.App. 546. 


[a] Rule of court held inapplica- 


550 aL lieApp:s;- 2404) 


Tll.App. 49; 
Ill App. 182; 
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26929596 4,189) Beal. 
Lumsden, 42 N.B. 797, 159 Ill. 219 [aff 
Starr Piano Co. v. 
Lawrence, 190 Ill.App. 351; 
Drainage Com’rs of Drainage Dist. a2 
No. 1 Town of Young America, 188 
Strong v. Gunning, 153 
American Central 
Co. v. J. B. Henninger & Co., 87 Ill. 2. 
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refused if this is not done where it is provided by 
statute that when the evidence is concluded and 
before the case is argued and submitted to the court 
sitting as a jury, either party may move the court 
to give instructions on any point of law arising in 
the cause.®® 


[§ 1047] (3) Withdrawal. It is not error in the 
trial court to permit a party to withdraw his prop- 
ositions of law,t even after the court has announced 
its findings in the case. So long as the court and 
the party presenting the propositions are content 
with this course, no one else can complain,? and if 
the adverse party desires to raise the same questions 
and have them passed upon by the court, he should 
present them himself. 


[§ 1048] (4) Allowance or Refusal’—(a) In Gen- 
eral. Where declarations of law state correct prin- 
ciples, and there is substantial evidence on which 
to base them,® and they are seasonably made,’ it 
is not only proper to give them, but the refusal 
thereof is error,® unless they are covered by other 
declarations given,® because by their refusal it be- 
comes apparent that the court misunderstood or mis- 


459; Allmann v.| ting aside a submission, once made, 
for the purpose of receiving and con- 
sidering instructions which may en- 


lighten it upon the law of the case’’). 


Highway Com’rs v. Kline, 96 III. 
App. 318; Bangs vy. Farr, 95 N.E. 841, 
209 Mass. 339. 


Highway Com’rs v. Kline, 96 III. 


Lewis v. 


Ins. 


ble.—That part of Sup. Ct. Rules YN i > App. 318. 
. pal pp. 440; London v. Mullens, 52 Ill. 
eee) pre a pei cl : Bean eet Baas App. 410; Kraemer v. Leister, 35 Ill. 3. Bangs v. Farr, 95 N.E. 841, 209 
pan ae aie 5% raised by a Aypp. 391; Morehouse v. Ware, 78 Mo. | Mass. 339. 
: 100. 4. Highway Com’rs v. Kline, 96 Ill. 


motion, has no application to hearings 
before a judge sitting without a jury, 
who in an action at law can only be 
required to pass upon pertinent re- 
quests for rulings of law seasonably 
presented and to decide the case. 
Fisher v. Drew, 141 N.E. 875, 247 
Mass, 178, 30 A.L.R. 798. 


88. Mann v. Learned, 63 N.B. 178, 
195 Tll. 502; Morehouse vy. Ware, 78 
Mo. 100. 


389. Mann y. Learned, 63 N.E. 178, 
195 Ill. 502; Alexander County Sav- 
ings Bank v. Murray, 224 Ill.App. 559; 
Levy v. Burkstrom, 174 Ill.App. 276; 
Western Valve Co. v. Wells, 127 Ill. 
App. 655. 

90. See supra §§ 1037-1044. 


91. Alexander County Savings 
Bank v. Murray, 224 Ill.App. 559. 


92. Loudon y. Mullins, 52 I1l.App. 
410. 

93. McPherson v. Cement Gun Co., 
59 F.(2d) 889; Mann y. Learned, 63 
N.E. 178, 195 Ill. 502; Hendricks v. 
Gamble, 217 Ill.App. 422; Less v. Al- 
port, 217 I1l.App. 14; Columbia Ins. 
Co. v. Lieb’s Ins. Agency, 187 I1].App. 


289; Rosenfield v. Pomerantz, 182 Ill. 
App. 341; Kraemer v. Leister, 35 Il. 
App. 391. Compare Belke v. Bush, 213 


Ill.App. 29 (even though, after plain- 
tiff has concluded, defendant declined 
to introduce any evidence, and the 
court stated, ‘Judgment for the plain- 
tiff,’ it is not proper practice to deny 
defendant’s request, thereupon made, 
to be allowed to submit propositions 
of law). 

94. Mann y. Learned, 63 N.EH. 178, 
195 Ill, 502. 

95. Carlyle Water, Light & Power 
Co. v. City of Carlyle, 31 Ill-App. 325 
{aff 29 N.E. 556, 140 Ill. 445]; City of 
Kirkwood v. Byrne, 125 S.W. 810, 146 
Mo.App. 481. 

96. Wheatland Mill Co. v. Pirrie, 


[a] In support of this view it was 
said: “A very useful purpose to be 
served by the submission of such 
written propositions is to aid the tri- 
al court in the decision of the case. 
If they can be submitted at any time 
after such final decision they would 
not only cease to serve any useful 
purpose, but would ‘become a hin- 
drance, rather than an aid, to the 
speedy administration of justice. If 
such a practice should be allowed, no 
one but the defeated party would ever 
submit any such written propositions 
to the court, and such party would 
prepare and submit them, not for 
the purpose of aiding the court in 
coming to a correct conclusion, but, 
in the light of the decision already 
rendered, would do so in order to pro- 
vide-himself with a lever to overturn 
the judgment on appeal.” Allman v. 
Tumsden, 42 N.H. 797, 159 Ill. 219, 
222. 


{b] Statutory provision that prop- 
ositions of law may be submitted 
“within such time as the court may 
require” does not authorize an order 
of court giving leave to submit them 
after the court has rendered final de- 
cision. Allman v. Lumsden, 42 N.E. 
TOS Oell 21 Oe faite po Lia p21: 
Stauffer v. Volentine, 104 Ill.App. 382. 


97. Morehouse v. Ware, 78 Mo, 100. 


98. Mann v. Learned, 63 N.E. 178, 
195 Ill. 502; Western Valve Co. v. 
Wells, 127 Ill.App. 655. 

99. Watson v. Race, 46 Mo.App. 
546. But see National Bank of Com- 
merce in St. Louis v. Butler, 143 S. 
W. 1117, 1119, 163 Mo.App. 380 (the 
court may set aside a submission to 
receive and consider declarations of 
law. “It would seem that the same 
just principle which authorizes the 
court, in its discretion, to reopen a 
case for the reception of further evi- 
dence should justify it as well in set- 


App. 318; Bangs v. Farr, 95 N.E. 841, 
209 Mass. 339. 

5. Error in giving or refusing as 
ground for reversal see Appeal and 
Error § 3037. 


6. Standard Oil Co. of New York 
v. Henderson, 163 N.E. 7438, 265 Mass. 
322; Behnke vy. Rathsam, (Mo.App.) 
209 S.W. 976. 

7. See supra § 1046. 


8. Chicago Union Traction Co. v— 


Chicago, 67 N.E. 388, 202 Ill. 576; 
Meyers v. Veres, 245 I11.App. 127; 
Murphy v. Smith, 112 Ill.App. 404; 


Hambleton & Co. vy. Union Nat. Bank 
of Pittsburgh, 157 A. 404, 161 Md. 318>- 
Alexander v. Capital Paint Co., 111 A. 
140, 136 Md. 658; Rooney v. Porter 
Milton Ice Co., 175 N.E. 485, 275 Mass. 
254; Norton v. Musterole Co., 127 N- 
EK. 431, 235 Mass. 587; Bangs v. Farr, 
95 N.E. 841, 209 Mass. 339; Carmody 
v.. Carmody, 181. S.W. 1148, 266 Mo. 


556; Hisey v. Goodwin, 2 S.W. 566, 90 
Mo. 366; Cunningham y. Snow, 82 
Mo. 587; Edwards v. Carondelet Mill- 


ing Co., 88 S.W. 764, 108 Mo.App. 275; 
Gage v. Averill, 57 Mo.App. 111. 

“Tf requests for rulings are pre- 
sented which are sound in law, perti- 
nent to the issues, and applicable ta 
the evidence, it is the duty of the 
judge to grant them.” Bangs y. Farr, 
95 N.&. 841, 209 Mass. 339, 344. 


9. Meyers v. Veres, 245 Ill.App. 
127; American Hardwood Lumber Co. 
v. Dent, 98 S.W. 814, 121 Mo.App. 108. 


[a] Declaration not sufficiently 
covered by other declarations.—On tri- 
al by the court the refusal to declare 
that if the agent of a purchaser rep- 
resented that the prices stated in the 
contract of sale were the true market 
prices, but that the prices stated were 
substantially less than the market 
prices, and that the seller had nom 
knowledge as to the actual market 
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applied the law.t® It will be sufficient, however, if 
the court gives all the requested declarations of law 
that are material; nothing more is necessary.'? Re- 
quests for declarations of law rendered nugatory by 
amendments of the declaration after argument are 
properly refused. 


Stating reasons for refusal. The court need not 
state reasons for declining to give requests for a 
declaration of law.'% 


[§ 1049] (b) Declarations Good in Part and Bad 
in Part. Where requested declarations are good in 
part and bad in part, they may be properly re- 
fused;1* the court is not obliged to separate the 
good from the bad.t5 And where the court refused 
to allow improper declarations of law, it need not 
formulate declarations of its own,*® although it is 
the better practice for it to do so.17 


[§ 1050] (c) Length and Number of Declara- 
tions.18 According to one view, the number of dec- 
larations presented is no reason for refusing to 
pass on them; when they are properly presented, the 
court should pass on a sufficient number of them to 
cover all legal questions in the case.t® And, on the 
other hand, it has been held that requested declara- 
tions may be refused on the ground of their bulk 
and number alone.?° 


[§ 1051 |] (d) Declarations 


prices, and so advised the agent, or 
the agent knew from other sources 
that the seller relied on his represen- 
tations and knew that the prices he 
gave were not the market prices, the 
verdict should be in favor of the sell- 
er, in an action by the buyer for 
breach of the contract, was not cured 
by a declaration that there could be 
no judgment for the seller unless 
these facts were found. American 
Hardwood Lumber Co. v. Dent, 98 S. 
W. 814, 121 Mo.App. 108. 


10. Gage v. Averill, 


Covered by Other 


17. 
Bank 
18. 
tions 
19. 
Drainage Dist. 


20. 


57 Mo.App. 


11. Easton School Dist. No. 4 v. 
Snell, 24 Mich. 350. 
12. H.C. Dusenberry, Inc., v. Im- 


court. 
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Hambleton & Co. v. Union Nat. 
of Pittsburgh, supra. 


Length and number of instruc- 
see supra § 593. 


Lewis v. Drainage Com’rs of 
é No. 1 Town of Young 
America, 188 Ill.App. 49. 


Rodefeld v. Winklemann, 136 
S.W. 4, 156 Mo.App. 130, 134 (fourteen 
declarations of law, which 
exceeded fourteen and one half close- 
ly printed pages). 

“The practice of offering an exces- 
111. ‘ Sive number of instructions has often 
been condemned when the trial was 
to the jury, and we see no reason for 
not extending such condemnation to 
a like practice in this trial before the 
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Declarations Given. Declarations of law, although 
correct in principle, may be refused. where the prop- 
ositions therein enunciated are sufficiently covered 
by other declarations given.*? 


[§ 1052] (e) Acts’ Tantamount to Allowance or 
Refusal. Where the court, through error or inad- 
vertence, fails to mark declarations of law submit- 
ted “given” or “refused,” the effect is precisely the 
same as if they had been formally marked and re- 
fused.22, And ordinarily, where the court fails to 
pass on a request for a declaration of law, this is 
tantamount to a refusal thereof.?* But it has been 
held that the admission of evidence is tantamount 
to a declaration of law that it is admissible, and 
a refusal to make a formal declaration of law to 
that effect is not erroneous.** 


[§ 1053] (£) Objections and Exceptions.*° Where 
a mere general objection to the action of the court 
in refusing propositions of law is made, error, if any, 
is deemed to have been waived.*° 


[§ 1054] (5) Modification. Where so provided 
by statute, the court may modify a declaration of 
law.?? 


[§ 1055] 12. Decision—a. In General. In cases 
tried by the court without a jury, whether in equity 
or at law, there must be a decision of the court, 
although the evidence as to some material fact may 


that if from the preponderance of the 
evidence defendants were negligent 
as charged, and such negligence prox- 
imately caused the injury, defendants 
were liable, was sufficiently covered 
by propositions that, if defendants 
were negligent as charged, they were 
liable for: the damages sustained 
thereby. Equitable Powder Mfg. Co. 
vi Cleveland) (Gy (Ci &aSta in haGor 


in print | 92 N.E. 979, 246 Ill. 582. 


ore Boyle v. Boyle, 247 Ill.App. 
23. American Congregational Ass’n 


v. Abbot, 147 N.E. 895, 252 Mass. 535; 
Joseph S. Waterman & Sons v. Soli- 
day, 121 N.B. 155, 231 Mass. 422; John 
Hetherington & Sons vy. William Firth 
Co., 95 N.E. 961, 210 Mass. 8: 


port Drug Co., 149 N.E. 118, 253 Mass. 
368. 


[a] Thus, where plaintiff corpora- 
tion was in bankruptcy, but after 
argument, and before finding, trustee 
in bankruptcy was admitted as plain- 
tiff by amendment, requests for rul- 
ings that burden was on plaintiff to 
show that its trustee in bankruptcy 
had relinquished, or assigned back to 
it, claim in suit,-and that plaintiff 
could not maintain suit because of 
bankruptcy, were rendered nugatory. 
H. C. Dusenberry, Inc. v. Import Drug 
Co., 149 N.E. 118, 253 Mass. 368. 


13. Marhle v. Bloom, 159 N.E. 735, 
262 Mass. 191, 


14. Moore v. Lee Tire & Rubber 
Co. of New York, 2738 F. 465; Ex- 
change Bank of Novinger v. Turner, 
14 S.W.(2d) 425, 321 Mo. 1104. 


15. Exchange Bank of Novinger Vv. 
Turner, supra. 


16. Hambleton & Co. v. Union Nat. 
Bank of Pittsburgh, 157 A. 404, 161 
Md. 318. 


[a] Court rule providing that the 
court will give necessary instructions 
does not require the court to formu- 
late its own instructions (Baltimore 
Supreme Bench Rules, rule 31). 
Hambleton & Co. v. Union Nat. Bank 
of Pittsburgh, 157 A. 404, 161 Md. 
318. 


Declarations of law are to be 
offered for no other purpose than to 
elicit from the trial court the theory 
on which it has tried and will decide 
the case. Offering a large number of 
instructions, drawing numerous fine 
distinctions, where the issues are few 
and simple, does not serve that pur- 
pose, but rather serves to entrap the 
trial court into error and to make it 
difficult for the appellate court to as- 
certain the views of the trial court,” 
Rodefeld v. Winklemann, supra. 


21. Smith v. Van Gilder, 27 Ark. 
592; Field v. Crawford, 34 N.E. 481, 
146 Ill. 136; Willis Coal & Mining Co. 
v. Missouri & Illinois Coal Co., 206 
Tll.App. 192; Burk v. Faber, 188 Ill. 
App. 421; Woods v. Toledo, St. L. & 
W. R: Co. 159 MivApp. 02093, Clough 
v. Cromwell, 149 N.E. 686, 254 Mass. 
132; Dubinsky v. Wells Bros., Co. of 


New York, 105 N.E. 1004, 218 Mass: 
232; Johnson y. Norcross Bros. Co., 
95 N.H. 833, 209 Mass. 445; Buck v. 
McMinn, (Mo.) 300 S.W. 497; Holt vy. 
St. Louis-San Francisco Ry. Cos 
(Mo.) 245 S.W. 1054; Reitz v. O'Neil, 
(Mo.App.) 2 S.W. (2a) 178; Johnson 


v. Murray, (Mo.App.) 289 S.W. 977; 
John Schoen Plumbing Co. v. Hugun- 
in, 1385 S.W. 967, 156 Mo.App. 68; Mc- 
Clure v. Ritchey, 30 Mo.App, 445. 


[a] Thus, in a suit for joint neg- 
ligence, a refused proposition of law 


24. Wilenzick v. Simon, 3 S.W.(2d) 
297, 176 Ark. 1206. 


25. Saving questions for review 
see Appeal and Error § 766. 


26. Pennsylvania Co. v. Rossett, 
116 Ill.App. 342. 


nae Rone v. Robinson, 188 Ill.App. 


28. U.S.—Clement v. Phcenix Ins. 
Co., 5 F.Cas.No, 2,882, 7 Blatehf. 51. 


Cal.—De Mund vy. Superior Court in 
and for Los Angeles County, 2 P.(2d) 
985, 213 Cal. 502; Montecito Valley 
Co. v. Santa Barbara, 77 P. 1113, 44 


Cal. 578; Russel v. Armador, 2 Cal. 
305; Delger v. Jacobs, 125 P. 258, 19 
Cal.App. 197. 


Hawaii.—Waianae Co. v. Kaiwilei, 
24 Hawaii 1 


Ind.—Sauer v. Sauer, 113 N:E. 169, 
77 Ind.App. 22. 

N.Y.—Eaton v. Wells, 82 N.Y. 576 
[aff 22 Hun 123]; Koeppicus v. Is- 
land Improvements, Inc., 246 N.Y.S. 
826, 231 App.Div. 842; In re Island 
Improvement, 246 N.Y.S. 424, 231 App. 
Div. 837; Simon v. Burgess, 130 N.Y. 
S. 642, 146 App.Div. 37; Wise v: Co- 
hen, 99 N.Y.S. 668, 113 App.Div. 859, 
37 N.Y.Civ.Proc. 152; Wise v. Cohen, 
99 N.Y.S. 667, 113 App.Div. 865; Elec- 
tric Boat Co. v. Howey, 89 N.Y.S. 210, 


TIor later cases, developments and changes in the law see Annotations, same title'and section number. 
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not be entirely clear,?® and the parties are entitled 
to a decision by the judge who heard the evidence.®° 
The decision is the basis of the judgment to be en- 
tered in the case,*4 and no judgment can be en- 
a decision is made.*2 
ment is premature and will be set aside on motion.®# 
In jurisdictions where the court trying a cause with- 
out a jury is required to make findings of fact and 
conclusions of Jaw,*4 the findings of fact-and con- 
clusions of law constitute the decision of the court? 
when other statutory requirements, such as putting 
them in writing,*® signing them,®* ordering judg- 
ment thereon,®S and filing with the clerk,?® have been 
complied with. A mere opinion of the court,*® or an 
announcement of a decision not reduced to writing,*? 
or an oral announcement of the judge’s views at the 
conclusion of the trial,#2 or an oral announcement 
that the action would be dismissed,*? or a minute 
entry by the court directing that findings and decree 
be drawn in favor of defendant,** or a memorandum 
decision not amounting to a formal order,*® or a 
mere statement of reasons for not taking the case 
under advisement,*® or a notation by the court that 


tered before 


96 App.Div. 410; Sommer v. Sommer, 
84 N.Y.S. 444, 87 App.Div. 434; 
Lentschner v. Lentschner, 80 N.Y.S. 
146, 80 App.Div. 43; O’Brien v. Bowes, 
17 N.Y.Super. 657; Troughton v. Dig- 
more Holding Co., 173 N.Y.S. 659, 105 
Misc. 638; Hager v. Arland, 143 N.Y.S. 
388, 81 Misc. 421. 

N.D.—Boyd v. Lemmon, 189 
681, 49 N.D. 64. 

Pa.—Clark v. Davidson, 83 Pa.Su- 
per. 79 

Wis.—Stephan vy. Abe, 
682, 135 Wis. 78. 

“The duty to decide is absolute and 
unqualified, and . . the right 
of the party to have a decision, and a 
decision of the very question tried, is 
so perfect and absolute, that a man- 
damus would lie to compel the judge 
to make the decision.” O’Brien v. 
Bowes, 17 N.Y.Super. 657, 663. 

[a] Decision is unnecessary only 
when dismissal is not on merits, but 
is nonsuit, or where issues of fact 
have been adjudicated by the jury 
(Civ. Pract. Act §§ 440, 441). Aufiero 
v. Aufiero, 226 N.Y.S. 611, 222 App. 
Div. 479; McKenna v. Meehan, 222 
N.Y.S. 379, 220 App.Div. 690. 

29. Sauer v. Sauer, 133 N.E. 169, 
WW Ind. App= 22. 

30. De Mund v. Superior Court in 
and for Los Angeles County, 2 P.(2d) 
985, 213 Cal. 502. 

31. Russel v. Armador, 2 Cal. 305; 
Wise v. Cohen, 99 N.Y.S. 663, 113 App. 
Div. 859, 37 N.Y.Civ.Proc. 152; Hager 
v. Arland, 143 N.Y.S. 388, 81 Misc. 
421. 

32. Russel v. Armador, 2 Cal. 305; 
Electric Boat Co. v. Howey, 89 N.Y.S. 
210, 96 App.Div. 410; Troughton v. 
Digmore Holding Co., 173 N.Y.S. 659, 
105 Misc. 638. 


3c. -Hager, v.. 
888, 81 Mise. 421. 

34. See infra § 1068. 

35. Cal.—Montecito Valley Water 
Co. v. City of Santa Barbara, 77 P. 
1118, 144 Cal. 578. 

Idaho.—Blaine County Inv. Co. vy. 
Mays, 15 P.(2d) 734. 

N.Y.—Adams v. Nellis, 59 How.Pr. 
ike 


N.W. 


200 N.W. 


Arland, 143 N.Y.S. 


D.—Crane v. First Nat. Bank, 144 
NW. 96, 26 N.D. 268. 
Pa.—Clark v. Davidson, 83 Pa.Su- 
per. 79. 
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Such a judg- 


on.®° 


: Be 
judgment.® 


[a] “Decision” as used in statute 
relating to new trial.—The word ‘‘de- 
cision,” as used in a statute making 
the insufficiency of the evidence to 
sustain the decision a ground for new 
trial, is equivalent to “finding” where 
the cause is tried by the court. Weav- 
er v. Apple, 46 N.E. 642, 147 Ind. 


304; Evans v. Rutherford, 131 N.E. 
55, 76 Ind.App. 366. 

36. Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268. 


37. Takekawa y. Hole, 149 P. 593, 


170- Cal: .328. 

38. Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268. 

39. Blaine County Inv. Co. v. Mays, 
(Idaho) 15 P.(2d) 734; Crane v. First 
Nat. Bank, 144 N.W. 96, 26 N.D. 268. 


40. Montecito Valley Water Co. v. 
City of Santa Barbara, 77 P. 1113, 144 
Cal. 578; Colver v. W. B. Searborough 
Co:,” 238 Pi 11045'°73 CakApp. 447; 
Electric Boat Co. v. Howey, 89 N.Y.S. 
210, 96 App.Div. 410. 


[a] Informal views of court.—An 
opinion is nothing more than its name 
imports—the informal views of the 
court, subject to future modification 
or change. Montecito Valley Water 
Co. v. City of Santa Barbara, 77 P. 
1113, 144 Cal. 578. 


41. Boyd vy. Lemmon, 189 N.W. 681, 
49 N.D.. 64. 


42. State v. Kay, 4 P.(2d) 498, 164 
Wash. 685. 
43. State v. Kay, supra; Ritter v. 


Johnson, 300 P. 518, .163 Wash. 1538, 79 
A.L.R. 1270. 


44, Canadian & American Mort- 
gage & Trust Co. v. Clarita Land & 
Iny. Co.,.%74 P. 301;\ 140° Cale 672! 


45. McClelland v. McClelland, 
(Wash.) 15 P:(2d) 941; Landry -v. 
Seattle PAL & We Ry. Co., Lites 231, 
100 Wash. 453; In re Christensen’s 
Hstate, 138 P. 1, 77 Wash. 629. 


46. Stephan v. Abe, 200 N.W. 
135 Wis. 78. 


47. Hager v. Arland, 143 
388, 81 Misc. 421 


48. Canadian & American Mort- 
gage & Trust Co. v. Clarita Land & 
Inv. Co., 74 P. 301, 140 Cal. 672; Col- 
ver v. W. B. Scarborough Co., 238 P. 
1104, 73 Cal.App. 441; Boyd v. Lem- 
mon, 189 N.W. 681, 49 N.D. 64; State 
v. Kay, 4 P.(2d) 498, 164 Wash. 685; 
Ritter v. Johnson, 300 P. 518, 163 


682, 


N.Y.S. 


Number of decisions. 
stituted against several defendants, and all the is- 
sues were tried and determined at the same time, 
the court properly rendered but one decision and 
And the trial court has no authority 
to make two signed decisions in one case with re- 
spect to the same issues tried at the same time.°* 
There is no more authority for two decisions than 
for two judgments in an action.®* 


[§ 1056] b. Requisites—(1) In General. 
cision must be based on evidence admitted in the 
case,>* and must be uninfluenced by the judge’s 
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“the foregoing requested findings are found as above 
modified as marked,” and the mere conclusion of law 
that plaintiffs were entitled to a judgment in the 
absence of any specific direction that judgment be 
entered,** do not constitute a decision, and are not 
binding on the court,#* but may be changed or altered 
at the will of. the court.*#® 
even a decision rendered by the court may be cor- 
rected before a judgment has been rendered there- 


And it. has been held that 


Where one action was in- 


The de- 


Wash. 153, 79 A.L.R. 1270; Quigley v. 
Barash, 237 P. 732, 135 Wash. 338. 


49. Montecito Valley Water Co. vy. 
City of Santa Barbara, 77 P. 1113, 144 
Cal. 578; Canadian & American Mort- 
gage & Trust Co. v. Clarita Land & 
Inv.-Co.i74 P., 30), 140 Cal. 6725) Boye 
v. Lemmon, 189 N.W. 681, 49 N.D. 64; 
McClelland v. McClelland, (Wash.) 15 
P.(2da). 941; State. v.. Kay, 4 P.(2d) 
498, 164 Wash. 685; Ritter v. John- 
son, 300 P. 518, 163 Wash. 153, 79 A. 
L.R. 1270. 


[a] Rule applied.—(1) Oral an- 
nouncement of judge’s views at con- 
clusion of trial may be changed in 
any respect. State v. Kay, 4 P.(2d) 
498, 164 Wash. 685. (2) A mere an- 
nouncement of a decision not reduced 
to writing may be altered at the will 
of the court to conform to such views 
as it would entertain at the time of . 
signing an order for judgment. Boyd 
v. Lemmon, 189 N.W. 681, 49 N.D. 64. 
(3) A minute entry by the court, di- 
recting that findings and decree be 
drawn in favor of defendant, does not 
constitute the decision of the court, 
or prevent it from subsequently ren- 
dering a decision for plaintiff on de- 
fault. Canadian, ete., Mortg., ete., Co. 
v.. Clarita Land, ete. Co, 74°R. 3801, 
140 Cal. 672. (4) That the trial court 
at the conclusion of the case orally 
announced the action would be dis- 
missed does not preclude the court’s 
subsequently changing its ruling, no 
judgment having been entered. Rit- 
ter v. Johnson, 300 P. 518, 163 Wash. 
153, 79 A.TaRy 1270. 


[b] Memorandum decision, pur- 
pose of which is merely to guide coun- 
sel in determining the finding of facts 
and conclusions of law, and not a 
formal order, may be stricken from 
the files and an order inconsistent 
therewith entered. McClelland v, Mec- 
Clelland, (#Vash.) 15 P.(2d) 941. 


50. Conway v. Kenney, 172. N.E. 
888, 2738 Mass. 19; Jamnback yy, 
Aamunkoitto Temperance Soc., 172 N. 
BE. 884, 273 Mass. 45. 


51. Redwater Land & Canal Co. v. 
Reed, 128 N.W. 702, 26 S.D. 466. 


52. Simon v. Burgess, 130 N.Y.S. 
642, 146 App.Div. 37 [mod 127. N.Y.S. 
147, 71 Misc. 300]. 

53. Simon v. Burgess, supra. 

54. Schikora v. Platzky, 151 Ill 
App. 280; Dayrit v. Gonzalez, 7 Philip- 
pine 182, 5 Off.Gaz. 53. 
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recollection of testimony given by any witness: on 
So the judge should not 
reach a final decision until he has heard all the evi- 
dence which a party is prepared to offer and has 
The statutes usually re- 
quire the decision to state separately the facts found 
and the conclusions of law,°? or to state concisely 
the grounds on which the issues have been decided,°§ 


the trial of another ease.°® 


the right to introduce.®® 


or the reasons for the decision.®® 


[§ 1057] (2) Matters To Be Determined. In cases 
tried by the court without a jury, it is the duty of 


55. Schikora v. Platzky, 151 Ill. 
App. 280. 
56. Preston v. Peck, 171 N.E. 54, 


DS, 2tl Mass. 159° 

“Tf a judge reaches a decision on an 
issue of fact before the testimony on 
that issue is completed and thus 
closes his mind to a fair consideration 
of competent evidence not yet heard, 
he has deprived the party of his right 
to a full and fair hearing upon the 
whole evidence.” Preston v. Peck, 
supra. 

57. See infra §§ 1090, 1091. 

58. Gein v. Little, 83 N.Y.S. 685, 86 
App.Div. 503; McManus v. Palmer, 
ay N.Y.S. 601, 13 App.Div. 443; Frost 

General Machine Tool & Die Corpo- 
aticn, 186 INUYOS. 568. 

{a] Insufficient compliance with 
requirement.—(1) The requirement 
that the decision shall state concise- 
ly the grounds on which the issues 
had been dismissed is not complied 
with by an indorsement on the com- 
plaint signed by the judge “Complaint 

- dismissed with costs. Judgment may 
be entered accordingly.” McManus 
v. Palmer, 43 N.Y.S. 601, 13 App.Div. 
443. (2) And it has been held that 
a decision dismissing a case on the 
merits stating as a ground therefor 
“that plaintiff has failed to establish 
a cause of action, and is not entitled 
to the relief demanded in the com- 
plaint’” does not state concisely as 
required by statute the ground on 
w hich the issues had been “dismissed. 

dein v. Little, 88 N.Y.S. 685, 86 App. 
Div. 5038. 

59. Ortex v. Bargas, 29 Hawaii 
548; Woods v. Rapozo, 27 Hawaii 20; 
Waianae Co. v. Kaiwilei, 24 Hawaii 1. 

[a] “Reasons” defined and ex- 
plained.—The court’s “reasons” are 
its determination, opinion, or conclu- 
sion upon the respective issues of law 
and fact raised by the pleadings and 
necessary to Support the cause of ac- 
tion or defense. “To hold otherwise 
would be to admit that there were 
other considerations besides the facts 
and the law which could constitute 
‘reasons’ for the ultimate decision.” 
Woods v. Rapozo, 27 Hawaii 20, 28. 


[b] Sufficient statement of rea- 
sons illustrated.—Where the issue of 
fact is whether the instrument sued 
on was without consideration, the rea- 
son given by the trial judge in his 
written decision that “considering all 
the evidence, TF think it is clearly 
shown that there was no considera- 
tion for the instrument sued on” satis- 
fies the statutory requirement. Ortex 
v. Bargas, 29 Hawaii 548. 


€0. U.S.—McCaffrey v. Elliott, 47 
B.(2d) 72 [cert den 52 S.Ct. 19, 284 U. 
'S. 636, 76 L.Ed. 541]. 

Neb.—Nicholson v. Getchell, 202 N. 
W. 618, 1138 Neb. 248; Foster v. De- 
vinney, 44 N.W. 479, 28 Neb. 416. 

N.Y.—Troughton v. Digmore Hold- 
ine Co., 173) N-Y:s8. 659, Her Misc. 638; 
Rogers v. United Selling Co., 148 N.Y. 
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the court to pass on all issues raised by the plead- 
ings and evidence material to a determination of the 
case, and a failure or refusal to do so is error.®° 
It may decide a case upon any point raised by the 
pleadings and evidence, whether insisted upon by the 
parties or not.®t 
should not find on issues not raised by the plead- 
ings®? and not essential to a decision of the cause.** 


On the other hand, the court 


[§ 1058] (8) Writing and Signing. Decisions of 


S02 7(s5 Bureer cy. 

Tas 
Ohio.—Cincinnati v. Kemper, 9 Ohio 

Dec. (Reprint) 742, 17 Cine.L.Bul. 116. 


Or.—In re Waters of Willow Creek, 
ete. 280 P1682, 119 %Or. 155: 


Porto Rico. v. de Hernaiz, 
11 Porto Rico 122. 


Tex.—State v. Pease, (Civ.App.) 147 
S.W. 649. 


[a] Rule applied.—In an action 
for breach of contract in which de- 
fendant counterclaimed for a breach 
by plaintiff, where the evidence 
showed a contract but was conflicting 
as to its terms, the court should have 
determined the terms of the contract 
and by which party it was broken, and 
erred in dismissing the complaint and 
counterclaim without determining 
these issues. Rogers v. United Sell- 
ihayeehClo ys; MERSIN Nase POE 

[b] Effect of overruling demurrer 
to evideuce.—Overruling demurrer to 
plaintiff's evidence on trial by the 
court does not preclude it, on hear- 
ing all the evidence, from finding that 
plaintiff had failed to sustain his 
eause. Lynde-Bowman-Darby Co. v. 
IS hon oi eC Se sy Bie) OA Zs). 

[c] If parties on going to trial 
agree on certain facts, and to in- 
vestigate before a jury those on which 
they disagree, it is the duty of the 
court, when the verdict has estab- 
lished the contested facts, to take the 


whole of them together, and pro- 
nounce its judgment on the case. 
Golis v. His Creditors, 2 Mart.N.S. 
(La.) 108. 

6, Johnson Vv. ‘Myers; 122-P: 713; 


82 Okl. 421. 


62. Dalton ‘v. Rentaria, 15 P. 87, 
2 Ariz. 275. Compare Heroy v. Kerr, 
21 N.Y.Super. 194, 21 How.Pr. 409 [aff 
2 Abb.Dec. 359, 2 Keyes 582]. (where 
it was said, in respect of an issue 
not raised by the pleadings, that the 
judge “was not bound to pass primari- 
hee WOW ties If it was impor- 
tant for the defendant to have such 
fact, although not in issue by the 
pleadings passed upon by the court, 
the request should have been made on 
the trial before the decision, or by a 
motion afterwards to have the same 
inserted, or upon the settlement of 
the case, when the opposite party 
could be present’). 


[a] Abandoned plea.—Where de- 
fendant, having filed a plea in recon- 
vention, after announcing ready for 


trial and waiving a jury refused to 
submit or read his pleadings to the 
court, he thereby abandoned his plea 
and relieved the court from the duty 
of disposing of the same. Hill vy. 
Lyles, (Tex.Civ.App.) 81 S.W. 559. 

63. Churchward International 
Steel Co. v. Bethlehem Steel Co., 260 
FY. 962 [rev on other grounds 268 F. 
361, cert den 41 S.Ct. 376, 255 U.S. 572, 
65 L.Ed, 792]. 


64. Cal.—Montecito Valley Co. v. 
Santa Barbara, 77 BP. 11i3, i44sCak 


a court trying a case without a jury are very gen- 


erally required by statute to be in writing.°* These 
Baker, 4 Abb.Pr.] 578; Polhemus v. Carpenter, 42 Cal. 
375; Hastings. v. Hastings, 31 Cal. 


95; San Joaquin & Kings River Canal 
& Irrigation Co. v. James’ J. Stevin- 
son, Inc., 158 P. 768, 30 Cal.App. 405; 
American Well & Prospecting Co. v. 
Superior Court of Kern County, 126 P. 
497 slo (CallAppe 493 Delger v. 
Jacods, 125 Ps 7258-19), Cale Ap pees oc 


Hawaii.—Waianae Co. v. Kaiwilei, 
24 Hawaii 1 


Idaho.—McGary v. Steele, 119 P. 
448, 20 Idaho 753. 
Minn.—Ness v. March, 104 N.W. 


242, 95 Minn. 301. 


N.Y.—Wise v. Cohen, 99 N.Y.S. 663, 
113 App.Div. 859, 37 N.Y.Civ.Proc. 
152; Lemien v. Lemien, 44 N.Y.S. 674, 
16 Avp.Div. 264; People v. Ransom, 
2 N.Y.St. 78, 40 Hun 639; Benjamin 
ee ery qT NVY.Civ.Proc. 202, 35 Hun 


N.C.—Eley v. Atlantic Coast Line R. 
Co.; 80: -S7BYy 1064, 165 “Nis e738: 


N.D.—Boyd v. Lemmon, 189 N.W. 
681, 49 N.D. 64; Byrne v. McKeachie, 
£37 ONIW. 3438 29 NID. 47638 Crane.ve 
First Nat. Bank, 144 N.W. 96, 26 N.D 


268. 

Pa.—Clark v. Davidson, 88 Pa. 
Super. 79. 

S.D.—Evans v. Heaton, 207 N.W. 


659,49) S.D. “587. 


Wash.—State v. Olympia Veneer 
Co., 229 P. 529, 131 Wash. 209; Russell 
v. B. Schade Brewing Co., 95 P. 327, 
49 Wash. 362. 


Wis.—Sliter v. Carpenter, 102 N.W. 
27, 123 Wis. 578; Yahr v. Princeton, 
etce., Joint School Dist. No. 2, 74 N.W. 
779, 99 Wis. 281; Ogden vy. Glidden, 
9 Wis. 46. 


[a] Printing.—A statutory § re- 
quirement that the memorandum deci- 
sion filed by the trial judge shall be 
printed in all cases applies to appeals 


only. Brown vy. Cray, 89 A. 1123, 88 
Conn. 141. 
[b] Mere announcement of oral 


opinion does not constitute a formal 
decision sufficient to support a judg- 


ment. Montecito Valley Co. v. Santa 
Barbara, 77 BP. 1113, 144 Cal. 578; 
Hastines: (~v. -Hlastine sree ts Cal, 295: 


San Joaquin & Kings River Canal & 
Irrigation Co. v. James J. Stevinson, 
Ine. 58 “Pa 768,80), CalsApn., 4055 
Bascombe v. Marshall, 113 N.Y.S. 993, 
129 App.Div. 518; Dobbs v. Brinker- 
hoff, 90 N.Y.S. 480, 98 App.Div. 258; 
Quigley v. Barash, 237 (2 132.0 tee 
Wash. 338; Russell v. B. Schade 
Eons Co, 95 Pivs2t, 49> Wash: 


[c] Minutes of clerk of court’s de- 
cision.—In an action for an account- 
ing, where the court found for plain- 
tiff and ordered judgment in his favor, 
directing plaintiff's counsel to prepare 
findings in harmony with the state- 
ment of account as presented to him 
by the court, and except for the min- 
utes of the court’s decision, entered 
by the clerk in his minutes, there was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutes are held to be mandatory,®° and the fact 
that a jury are called in in an advisory capacity does 
not relieve the court of the necessity of making a 
decision in writing, although the court adopts the 
verdict of the jury.°® Refusal of the court on re- 
quest to render a decision in writing is fatal to 
the judgment.®? 

Signing of decision by the judge is required by 
same statutes.®§ 

[§ 1059] (4) Filing and Directing Entry of Judg- 
ment. The statutes usually require the decisions 
of a court trying a case without a jury to be filed 
with the clerk of court.®® The statutes are 
mandatory,‘® and prior to filing, no judgment can 
be entered,’1 filing being necessary to effectuate 
the final judgment.** Delivery of the decision to 
the clerk for filing and record is a sufficient com- 
plance with the requirement. Affixing of filing 
marks by the clerk, a ministerial duty, is not meant 
by the term “filing.”73 

Directing entry of judgment. So, also, it has been 
held, under some statutes, that the decision must 
direct entry of judgment thereon.*# 


[§ 1060] c. Time for Rendition and Filing—(1) 
In General. In the absence of statutory regula- 
tion, the time within which a judge may decide a 
case submitted to him for decision is largely a mat- 
ter of diseretion,*® and he may take the case un- 
der advisement for a reasonable time, although such 
time extend beyond the term of the court at which 


no written decision, and no findings 
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Crane v. First Nat. Bank, supra]. 
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the case was tried.*® It has been held, however, 
that. if he prolongs his decision for an unreasonable 
length of time, so that his conduet amounts to am 
abuse of discretion, he may, by proper proceedings, 
be compelled to decide the case.*7 Mere announce- 
ment of the decision before adoption of findings of 
fact. is not error.*® 


Rendering decision before day set. When the trial 
court, at the close of the testimony, sets a day for 
its decision, a decision for defendant, rendered be- 
fore such a day, in the absence of plaintiff and with- 
out notice to him, constitutes reversible error, as it 
deprives plaintiff of his right to take a nonsuit.*® 


Fixing day for filing brief. Where defendant’s at- 
torney was given until a certain date in which to 
file his brief, the justice was not compelled to wait 
until that time before giving his decision, provided 
defendant filed his brief prior thereto.®® 


[§ 1061] (2) As Affected by- Constitutional or 
Statutory Provisions. Statutes and constitutional 
provisions of many states provide that decisions in 
eases tried without a jury shall be rendered and filed 
within a designated time after the cause is sub- 
mitted.*! However, in construing these provisions, 
it has been uniformly held that. the failure of the 
court to render its decision within the time so pre- 
seribed does not deprive the court of jurisdiction 
to decide the case and file its decision at a later - 
date,®? or affect the validity of a judgment based 
on a decision so rendered.*? In most decisions ur 


77. Wyatt. v., Arnot. 94 .P. 86m 


of fact, or order of judgment filed] 7, Crane v. First Nat. Bank,|Cal-App. 221. 

with the clerk, it was held that the| supra. And see cases supra note 69. 78 Harrison v. Lyon, 271 P. 395, 

eclerk’s minutes did not constitute a = 126 Kan. 705, 708 

written decision filed with the clerk, 71. Delger v. Jacobs, 125 P. 258, 19 Rs ee ot ; 

as required by Comp. L. (1913) § 7638. | Cal-App. 197. Nothing is more common than for 

Boyd v. Lemmon, 189 N.W. 681, 49| 72. Comstock v. Superior Court, 57| 2 tial court to announce its decision 

N.D. 64. Cah een; Crane y. Mitst; Nut. anky|an ia cae, Go quart cnt aetaee: 
65. Lemien v. Lemien, 44 N.Y.S.| 144 N.W. 96, 26 N.D. 268. ment setting down with accuracy and 


674, 16 App.Div. 264; Ogden v. Glid- 
den, 9 Wis. 46. And see cases supra 


73. Crane v. 


First 


detail the particular matters intend- 
ed to be determined and concluded 


Nat. Bank, 


supra. 

oe ee ‘ 74. Wise v. Cohen, 99 N.Y.S. 663,| by the judgment.” Harrison v. Lyon, 

66. McKeever yv. Locke-Paddon Co., | 113 App.Div. 859, 37 N.Y.Civ.Proc. 152; | Supra. 
193 P. 258, 49 Cal.App. 350; Byrne v.| Wander v. Wander, 97 N.Y.S. 586, 111| 79. Paepcke-Leicht Lumber Co. v- 
McKeachie, 137 N.W. 343, 29 S.D. 476.| aAnp.Div. 189; Electric Boat Co. v.| Berkowsky, 73 Ill.App. 400. 

67. State v. Olympia Veneer Co.,| Howey, 89 N.Y.S. 210, 96 App.Div. 80. Colli . Davi 11 YS 
229 P. 529, 131 Wash. 209. 410; People v. Ransom, 2 N.Y.St.'78,| 7951 NY Giv.ProeN S 1.) 

68. Hastings vi; Hastings,-41 Cal, 10 Fiun 639), Troughton v~ Digmore’). \ sy. see. constitutional andl statie 


95; Wise v. Cohen, 99 N.Y.S. 663, 113 
App.Div. 859, 37 N.Y.Civ.Proc. 152; 
Dobbs v. Brinkerhoff, 90 N.Y.S. 480, 
98 App.Div. 258; Benjamin v. Allen, 
TN. YcCiv. Proc. 202, 35 Hun 115. 


69. Connolly v. Ashworth, 33 P. 
60, 98 Cal. 205; Comstock v. Superior 
Court, 57 Cal. 625; Hastings v. Hast- 
ings, 31 Cal. 95; Delger v. Jacobs, 125 
P. 258, 19 Cal.App. 197; Blaine Coun- 
ty Inv. Co. v. Mays, (Idaho) 15 P.(2d) 
734; MeGary v. Steele, 119 P. 448, 20 
Idaho 753; Wise v. Cohen, 99 N.Y.S. 
663, 113 App.Div. 859, 37 N.Y.Civ.Proc. 
152; Wander v. Wander, 97 N.Y.S. 
§86, 111 App.Div. 189; Electric Boat 
Co. v. Howey, 89 N.Y.S. 210, 96 App. 
Div. 410; Lemien vy. Lemien, 44 N.Y. 
S. 1674, 16 App.Div. 264; People v. 
Ransom, 2 N.Y.St. 78, 40 Hun 6389; 
Benjamin y. Allen, 7 N.Y.Civ.Proc, 
202, So..Hun lib; Rrovehtom “v. sDig= 
more Holding Co., 173 N.Y.S. 659, 105 
Mise. 638; Boyd v. Lemmon, 189 N. 
W. 681, 49 N.D. 64; Crane v. First 
Nat.-Bank, 144 N.W. 96, 98, 26 N.D. 
268. 

“Until such a decision has been 
made and’ filed, the case cannot be 
considered as_ tried.” Warring v. 
Wreear, 28 P. 115, 116, 64 Cal. 54 [quot 


ae Co., 178 N.Y.S. 659, 105 Misc. 


75. Wyatt v. Arnot, 94 P. 86, 7 Cal. 
App. 221; Potts v. First State Bank 
of \Talihina, 151° P., 859) .b1) OKI. 162. 
See Willard v. Greenwood, 117 N.E. 
823, 228 Mass. 549 (there was no er- 
ror of law because memorandum or 
decision of judge was not communi- 
cated or announced to counsel until 
some time after case had been re- 
served for consideration). 


[a] Penalty for failure to decide 
within time limited.—Const. art 6 § 
24, providing that no judge of the 
superior court shall be allowed to 
draw any monthly salary unless he 
shall subscribe an affidavit that no 
cause in ‘his court remains undecided 
that has been submitted for decision 
for ninety days imposes a penalty on 
a judge for a failure to decide causes 
within the time limited, but does not 
require him to decide a cause within 
the specified time after its submission 
to him. Wyatt v. Arnot, 94 P. 86, 
7 Cal.App. 221. 

76. Potts v. First State Bank of 


Ralahinaws Wb lyse 859,051 sOkl. 162: 
pened v. Benham, 75 P. 1180, 13 Okl, 
582. 


tory provisions of the several states_ 
$2. Ariz.—Malcolm v. Valley Bank, 
252 P. 190, 31 Ariz. 284. 
Cal.—McLennan v. Bank of Cali- 
fornia, 25 P. 760, 87 Cal.1569; Broad 
v. Murray, 44 Cal. 228; Shelton ¥. Los 
Angeles Ry. Corporation, (App.) 10 
P.(2d) 470. 
Ly aa v. Parsons, 6 Mich- 


Minn.—Vogle v. Grace, 5 Minn. 294. 


Mont.—Toole v. Weirick, 102 P. 690,. 
39 Mont. 359, 133 Am.S.R. 576. 

Nev.—Ratliff v. Sadlier, 299 P. 674. 

N.Y.—Burger v. Baker, 4 Abb.Pr- 
11; People v. Dodge, 5 How.Pr. 47. 

S.C.—Griffith v. Cromley, 36 S.RL 
738, 58 S.C. 448. 

Utah.—Lynch v. Coviglio, 53 P. 983. 
17 Utah 106. 

Wash.—Olympiec Oil Co. v. Kane, 
105 P. 477, 56 Wash. 199. 

Wis.—Klatt v. Mallon, 21 N.W. 532, 
61 Wis. 542; Cramer v. Hanaford, 106 
INSW 3 Os 08 Wiss Ook) BOER emmy 
Waechter, 33 Wis. 252. 

83. Cal.—McQuillan v. Donahue, 49 
Cal. 157; City of Los Angeles y. Han- 
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which the foregoing views were enunciated it was 
expressly declared that provisions of this character 
are directory only;** and it is stated in effect in 
numerous decisions, as a ground for holding the 
provisions to be directory, that, as the parties have 
no control over the action of the court, they should 
not be punished for its dereliction of duty.** 


Waiver. The failure of the trial judge to ren- 
der judgment at least two days before the end of 
the trial term, as required by a rule of court, may 
be waived by the parties litigant, and defendant 
cannot object to a judgment rendered on the day 
preceding the close of the term, where he stood by 
at the time and made no protest.*® 


Presumptions. Where the court holds a case un- 
der advisement for a period longer than that pre- 
seribed by statute without objection, the presump- 
tion will be indulged that he had a lawful excuse 
for the delay.“ 


Time of rendition by visiting judge. A statute 
which authorizes a visiting judge to transmit in 
writing the decision and entry of judgment after 
ten days’ notice applies only where the visiting judge 
does not return to the county of the trial but mails 
the decision to the eclerk.8* If he comes back and 
actually renders judgment from the bench in the 
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ecunty of trial, the rule is the same as when the 
judgment is rendered by a local judge.*® 


[§ 1062] d. Rendition in Absence of Counsel. 
Rendition of a final decision in the absence of coun-- 
sel is not error where the papers in the case had 
been before the court during the progress of the 
trial, and the judge had them accurately in his 
mind when he rendered the decision, and where, at 
the time of the decision, counsel had absented him- 
self without leave and had the papers in his pos- 
session.°° It has been held, however, that, where 
the decision is rendered in the absence of counsel, 
the court should direct immediate notice to be given 
to the party’s attorneys.°+ 


[§ 1063] e. Amendment. A decision rendered by 
the court in a trial without a jury cannot be amend- 
ed for the purpose of amplifying it.°* One of the 
effects of such a practice, it was said, would be to 
extend the time for filing and prosecuting excep- 
tions. To permit this to be done would be to nullify 
the statutes relating to exceptions and the pro- 
cedure thereunder.®? 


[§ 1064] f. Objections and Exceptions.°* On a 
trial of a cause by the court without a jury, excep- 
tions lie to the decision or to rulings of the court 
on questions of law only;°® and under the statutes 


-non, 251 P. 247, 79 Cal.App. 669. 


Idaho.—McGary v. Steele, 119 P. 
448, 20 Idaho 753 (recognizing rule); 
Idaho Comstock Mining & Milling Co. 
v. Lundstrum, 94 P. 975, 9*Idaho 257. 

Nev.— Ratliff v. Sadlier, 299 P. 674. 


S.cC.—McCrady v. Jones, 15 S.E. 430, 
36 S.C. 3G. 


Wash.—Demaris v. Barker, 
362, 338 Wash. 200. 

Wis.—Body v. Jewsen, 33 Wis. 402; 
Williams v. Ely, 13 Wis. 1. 

See Roblin v. Palmer, 67 N.W. 949, 
9 S.D. 86 (the failure of the court 
before which the question of fact is 
tried to file its written decision with- 
in thirty days after submission of the 
cause, aS provided by statute, is not 
ground for reversal, in the absence of 
injury to the unsuccessful litigant). 

84. Ariz.—Malcolm v. Valley Bank, 
252 P. 190,;31 Ariz. 284 


Cal.— McLennan v. State Bank, 25 
P. 760, 87 Cal. 569; McQuillan v. 
Donahue, 49 Cal. 157; Broad v. Mur- 
ray, 44 Cal, 228; Vermule v. Shaw, 
4 Cal. 214; Hannon v. Hannon, 251 P. 
247, 79 Cal.App. 669. 


Mich.—Rawson v. Parsons, 6 Mich. 
hs 


74 P. 


Minn.—Vogle v. Grace, 5 Minn. 294, 


Mont.—Toole v. Weirick, 102 P. 690, 
39 Mont. 359, 133 Am.S.R. 576. 


Nev.—Ratliff v. Sadlier, 299 P. 674. 


N.Y.—Burger v. Baker, 4 Abb.Pr. 
11; People v. Dodge, 5 How.Pr. 47. 

Utah.—Lynch vy. Coviglio, 53 P. 983, 
17 Utah 106. 

Wis.—Wallis v. First Nat. Bank, 
145 N.W. 195, 155 Wis. 533; Klatt v. 
Mallon, 21 N.W. 582, 61 Wis. 542; 
Cramer v. Hanaford, 10 N.W. 15, 53 
Wis. 85; Body v. Jewsen, 33 Wis. 
402; Ottillie v. Weechter, 33 Wis. 252; 
Williams v. Ely, 13 Wis. 1 

fa] Im Idaho (1) it is provided by 
Rev. Codes § 4406 that, ona trial of a 
question of fact by the court, its 
decision must be given in writing, 
and filed with the cterk within twenty 
days after the cause is submitted for 


decision, and by Const. art 5 § 17 it 
is provided that no justice of the 
supreme court, or district judge, shall 
be paid his salary until he shall have 
taken and subscribed an oath that 
there is not in his hands any matter 
in controversy, not decided by him, 
which had been finally submitted to 
him for his determination thirty days 
prior to the taking of such oath. In 
an early decision it was held that 
this statutory provision is directory 
only and that failure to render a de- 
cision within the time prescribed does 
not invalidate or avoid the judgment 
entered thereafter. Idaho Comstock 
Mining & Milling Co. v. Lundstrum, 
94" Pros, 9 Adahow2bt.- (2). ime a: 
later decision the correetness of the 
rule that. a failure on the part of the 
court to render its decision within 
twenty days after the cause is sub- 
mitted for decision will not invalidate 
or avoid the judgment entered there- 
after is conceded, but it is said that 
the statute is mandatory, and it was 
held that failure of counsel to furnish 
a brief was not a sufficient reason for 
delaying a decision longer than the 
period prescribed by statute (McGary 
v. Steele, 119 P. 448, 20 Idaho 753), 
(3) and that, where the court fails 
to file the decision within the time 
prescribed, it may be required to do 
so by writ of mandate (McGary v. 
Steele, supra). 


85. Rawson y. Parsons, 6 Mich. 
401; Vogle v. Grace, 5 Minn. 294, 295; 
Griffith v. Cromley, 36 S.E. 738, 58 
S.C. 448; Demaris v. Barker, 74 P. 
362, 33 Wash. 200. 


“The parties must necessarily wait 
until the time has fully expired, be- 
fore it is known that the judge has 
failed to comply, and then if the 
omission is fatal, they must be put to 
the trouble, expense, and delay, of 
another trial, without any fault of 
their owa. This would be putting 
parties too much in the power of the 
court. A partial or prejudiced judge 
might indulge his partiality or preju- 
dice to the great injury of the party, 
by simply delaying to file a decision, 
which when rendered must inevitably 


be .in his favor.” Vogle v. Grace, 
supra. 
86. Rowe v. Gohlman, 98 S.W. 


1077, 44 Tex.Civ.App. 315. 


87. McCray v. Humes, 18 N.E. 500, 
116 Ind. 103. 


88. Aldous Vv. Intermountain 
Building. & Loan Ass’n of Arizona, 284 
Ps 363,.36 Ariz. 225: 


89. Aldous bie Intermountain 
Building & Loan <Ass’n of Arizona, 
supra. 


90. 
21. 

91. Linville v. Scheeline, 93 P. 225, 
30 Nev. 106. 


92. Ashaway Nat. Bank v. Supe- 
rior, Court, .67+A.3523,) 28 RL) 355: 


- 98. Ashaway Nat. Bank v. Supe- 
rior Court, supra. 


94. Saving questions for review 
see Appeal and Error § 766. 


95. Frank v..Mallett, 42 A. 238, 92 
Me. 77; Reed v. Reed, 70 Me. 504; 
Curtis v. Downes, 56 Me. 24; Ashapa 
v. Reed, (Mass.) 182 N.E. 859; New 
Bedford Cotton Waste Co. v. Eugen 
Cc. Andres Co., 154 N.E. 263, 258 Mass. 
13; Kettell v. Foote, 3 Allen (Mass.)> 
212; Battle v. Mayo, 9 S.E. 384, 102 
ae 413; Barcroft v. Roberts, 91 N.C. 


“The judgment of the presiding 
justice as to the effect of the evi- 
dence and his decision as to the mat-- 
ters of fact in issue, are , 
final and conclusive upon the par- 


Marshall v. Livingston, 77 Ga. 


ties.” Frank yv. Mallett, 42 A. 238, 
92 Mest, 19. 
‘{a] Rule of court authorizing ex- 


ception, to ruling or decision made ia 
ccunsel’s absence does not affect the 
rule stated in the text. Its effect “is 
to fix a time within which counsel, 
who are not present when the order in 
a case reserved for consideration by 
a judge is filed, can claim the excep- 
tions which they could and should 
have claimed at the hearing had that 
been possible. Parties do not acquire 
rights to additional exceptions under 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1064-1068] 


of some states no exceptions lie even to decisions or 
rulings on matters of law unless the parties in the 
agreement to submit the cause to the court for trial 
without a jury expressly reserve the right to ex- 
cept.°° The right to except for supposed errors of 
decision is not affected by the absence of a written 
finding by the circuit judge.®? Exceptions must be 
written and filed, not taken orally.®§ 


[§ 1065] 13. Verdict. Where a case is tried by 
the court without a jury, a formal verdict is neither 
necessary®*® nor proper. <A decision of the court 
will have the force and effect of a verdict by the 
jury. The court should render a judgment and not 
a verdict. 


[§ 1066] 14. Withdrawal of Submission and Ap- 
pointment of Special Judge. In Indiana it is pro- 
vided by statute that if the judge fails to determine 
any issue of law or fact within ninety days after 
having taken it under advisement, upon written ap- 
plication of any of the parties or their attorneys, 
duly filed in the clerk’s office and called to the atten- 
tion of the court before the announcement of the 
decision of the issue in question, the submission of 
the issue shall thereupon be withdrawn, and the 
judge before whom the cause is pending shall be 
disqualified to hear or determine any of the issues 
in the cause, and a special jndge shall be appointed 
to take jurisdiction thereof.t This statute, it has 
been held, ereates an optional procedural privilege 
which may be waived. And no arrangement be- 
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tween the court and one party to the action can ef- 
fect a withdrawal of the cause from the court’s ad- 
visement.® A motion to withdraw a submission and 
appoint a special judge must be overruled where the 
moving party is responsible for,’ or consents to,” 
the delay of the court in determining the issues. It 
is the duty of the trial court, on its own motion, to 
include in the record any facts which constitute a 
waiver of the privilege to compel withdrawal of 
submission, when these facts come to the knowl- 
edge of the judge in his capacity as judge of the 
cause.°® 


[§ 1067] B. Findings of Fact and Conclusions of 
Law*!°—1. Nature and Purpose.1! The making of 
findings of fact and conclusions of law is for the 
protection of both court and parties,1? the purpose 
of such findings and conclusions being to dispose 
of the issues raised by the pleadings,t? and to make 
the case easily reviewable by exhibiting the exact 
grounds upon which the judgement rests.14 In analogy 
to a finding by the jury!® where the finding of the 
court with regard to the facts may be either gen- 
eral or special, the court finds a general verdict on 
all the issues for plaintiff or defendant or it finds 
a special verdict.+° 


[§ 1068] 2. General Authority and Duty To Make 
—a. In General. In a few jurisdictions the court 
is not bound and cannot be compelled to make spe- 
cial findings of fact in an action at law tried be- 
fore it without a jury,!? although it may, in its 


Chat- 


the rule. They are merely secured 
against the loss which otherwise 
would result from the lack of op- 
portunity to claim exceptions during 
the hearing.” New Bedford Cotton 
Waste Co. v. Eugen C. Andres Co., 
154 N.E. 846, 258 Mass. 13, 16. 

96. Frank vy. Mallett, 42 A. 238, 
92 Me. 77; Reed v. Reed, 70 Me. 504; 
Mason v. Currier, 43 Me. 355; Dunn 
v. Hutchinson, 39 Me. 367; Proprietors 
of Roxbury v. Huston, 39 Me. 312. 

97. People v. Littlejohn, 11 Mich. 
60. 

98. McKeon v. See, 27 N.Y.Super. 
449 [aff 51 N.Y. 300, 10 Am.R. 659]. 

99. Gray v. Phillips, Morr. (lowa) 
430, 432. 

“The verdict of the jury is for the 
purpose of informing the court for 
which party and for what amount to 
render judgment. Where the whole 
matter is submitted to the court, 
there seems no necessity of making a 
formal report of this kind, from it- 
self to itself.” Gray v. Phillips, 
supra. 

1. Bearce v. Bowker, 115 Mass, 129. 

2. Kelly v. Miller, 39 Miss. 17. 


3. Bearce v. Bowker, 115 Mass. 
129. 
4 Burns St. Annot. (1926) § 603 


(Acts [1881] Sp. Sess. c 38 § 394, as 
amended by Acts [1923] ¢ 83). 

5. State-v. Wirt, (Ind,) (177 .N.E. 
441. 

6. State v. Wirt, supra. 

7, State v. Wirt, supra; Talbot 
v. Talbot, 167 N.E. 535, 91 Ind.App. 
Sos. 

[a] As, for instance, where failure 
to decide the matter sooner was due 
to a request of appellant that the 
court take the cause under advise- 
ment so that appellant could prepare 
a motion for a new trial. Talbot v. 


Talbot, 167 N.E. 535, 91 Ind.App. 333. 

ver State v. Wirt, (Ind.) 177 N.E. 
9. State v. Wirt, supra. 

10. Findings by: 

Appellate court see Appeal and Error 

5 Pk Justices of the Peace § 

Justice of peace see Justices of the 
Peace § 276. 

Master see Equity § 774. 

Probate or surrogate’s court see 
Courts § 435; Executors and Ad- 
ministrators §§ 287, 308, 2480; Wills 
[40 Cye 13841]. 

Referee see References §§ 166-178. 
ll. Definitions of: 

“Conclusion of law” 
12 1G Des 8:85 

“Finding of fact” see Finding 25 C.J. 
p 1133. 

12. Bard v. Kleeb, 25 P. 467, 27 P. 
218, L Wash. ov 0. 

[a] Object not to uphold unjust 
judgments.—It is not the main object 
of findings to afford a cover under 
which the prevailing party may suc- 
cessfully hold an unjust judgment. 
Savings, etce., Soc. v. Burnett, 39 P. 
922, 106 Cal. 514; Millard v. Supreme 
Council All, -E  22P 864 8 iCal. 
340. 


see Conclusion 


13. Dam v. Zink, 44 P. 331, 112 Cal. 
91; Collins v. Gray, 86 P. 983, 3 Cal. 
App. 723; Rauer’s Law, etc., Co. v. 


Bradbury, 84 P. 1007, 3 Cal.App. 256; 
Woods v.. Rapozo, 27 Hawaii 20; May- 
nard v. Locomotive Engineers’ Mut. 
L., ete., Ins. Assoc., 47 P. 1030, 14 Utah 
458. 


[a] Judicial nature.—‘Findings of 
fact” and “conclusions of law” are 
fruits of judicial ascertainment. Al- 


len v. U. S., 10 F.(2d) 807. 
14. Cal.—Savings, etec., Soc. v. Bur- 


*By STANLEY A. HACKETT (§§ 1067-1106). 


nett, 39) PP. 922, 106) Cal." 514; 
field v. Continental Bldg., etc., Assoc., 
92 P. 1040, 6 Cal.App. 665. 

Minn.—Abrahamson vy. 
71 N.W. 676, 68 Minn. 454. 

Mo.—Burgess v. Mercantile Town 
Mut. Ins. Co., 89 S.W. 568, 114 Mo. 
App. 169. 

Or.—Washington County Drainage 
tte No, ,4)-V..Crow,, 26 Py 845, 200075 


Lamberson, 


Philippine.—Montelibano y. Direc- 
tor of Lands, 21 Philippine 449. 

Wash.—Bard v. Kleeb, 25 P. 467, 27 
P. 273, 1 Wash. 370. 

Wis.—Fogo v. Boyle, 109 N.W. 977, 
130 Wis. 154. 


15. See supra § 869. 

16. Norris v. Jackson, 9 Wall. (U. 
S.)” 1253’ Rhodes" Vv: U. 4S!" National 
Bank, 66: F. 512, 13°C:C.A.. 612, 34 Te 
RAS Aas 

17. U.S.—Mercantile Mut. Ins. Co. 


v. Folsom, 18 Wall. 237, 21 L.Ed. 827 
[aft 9 F.Cas: No. 4,903, 9 Blatchf. 201]; 
U. S. v. Pacific Market Co., 51 F.(2d) 
350 [aff 51 F.(2d) 348]; American 
Surety Co. of New York v. Savannah 
Creosoting Co., 35 F.(2d) 272; Globe 
Indemnity Co. v. Southern Pac. Co., 
30 F.(2d) 580 [cert den 49 S.Ct. 418, 
29 W.S. 860) 78 L.bd= 10007 Ur Sev. 
Feather River Lumber Co., 23 F.(2d) 
936; U.S. v. Columbia & N. R. R. Co., 
274 F. 625; Agtna L. Ins. Co. v. Ham: 
ilton County, 79 “E575, 25> C. Gear g 2 
Key West v. Baer, 66 F. 440, 13 Coc.A. 
572; Marye v. Strouse, 5 F. 494. ; 

Colo.—Jakway v. Rivers, 108 P. 999, 
48 Colo. 49. 

Ill’—People vy. Karr, 91 \N.Ef 7485; 
244 Ill. 874; High Ct. I. O. Fv. 
Schweitzer, 49 N.E. 506, 171 Til. 325 
[aff 70 Tll.App. 139]; Chicago First 
Nat. Bank v. Northwestern Nat. 
Bank, 38 N.E. 739, 152 Ill. 296, 43 Am. 
S.R. 247, 26 L.R.A. 289; In re Coyle’s 
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discretion, do so.1® 


be complied with. 


However, in a number of juris- 
dictions it is provided by code or statute that, on 
the trial of a case before it without a jury, the 
court shall, as a basis of its judgment, state findings 
of fact and conclusions of law!® and, when ap- 
plicable,?° such a provision is mandatory and must 
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ings.?? 
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Findings of fact and conclusions of law, 
although appropriate,?* are not necessary?* in a 
special proceeding. Also, findings are not required 
in interlocutory proceedings?® or where an order 
not amounting to a judgment is made.*°® 
cution. of a claim against the state before a court 


The prose- 


of claims is within a statute requiring findings of 


[§ 1069] b. In Particular Actions or Proceed- 


Estate, 201 Ill.App. 1; Traders’ Ins. 
Co. v. Catlin, 71 Ill.App. 569. 


Mass.—Ashapa v. Reed, 182 N.E. 
859; Larson v. Jeffrey-Nichols Motor 
‘Co., 181 N.E. 213; Maglio v. Lane, 167 
N.E. 228, 268 Mass. 135; Conde Nast 
Press v. Cornhill Pub. Co., 152 N.E. 
240, 255 Mass. 480; Demers v. Wins- 
low, 149 N.E. 110, 253 Mass. 472; H. 
‘¢. Dusenberry, Inc., v. Import Drug 

o., 149 N.E. 118, 253 Mass. 368; 
Katzeff v. Goldman, 142 N.E. 924, 248 
Mass. 365; Rogers v. Abbott, 142 N. 
BE. 923, 248 Mass. 220; Mann v. HKast- 
ern Sugar & Products Co., 138 N.E. 
244, 244 Mass. 100; Rollins v. Bay 
View Auto Parts Co., 182 N.B. 177, 239 

ass. 414; Title Guaranty & Surety 

0. v. Fred T, Ley & Co., 130 N.E. 73, 
238 Mass. 113; Commercial Credit Co. 
v. M. McDonough Co., .130 N.E. 179, 
238 Mass. 73; Davis v. Boston Elevat- 
ed Ry. Co., 126 N.K. 841, 235 Mass. 
482; James Elgar, Inc., v. Newhall, 
126 N.E. 661, 285 Mass. 373; Clarke v. 
Massachusetts Title Ins. Co., 100 N. 
EB. 1089, 214 Mass. 31; Given v. John- 
son, 100 N.E. 369, 213 Mass, 251; 
Lowell v. Bickford, 88 N.E. 1, 201 
Mass. 543. 

Porto Rico.—Paganacci v. Lebron, 
‘24 Porto Rico 743; Marrero v. Lopez, 
15 Porto Rico 746. Compare Frances- 
chi v. Jones, 8 Porto Rico Fed. 632 
(dictum to the contrary). 

{a] On petition for admission or 
reinstatement to practice law, the 
trial judge is not bound to make writ- 
ten findings of fact. In re De Prop- 
per, 128 N.E. 785, 236 Mass. 500. 


1s. U.S. v. Pacific Market Co., 51 
¥.(2d) 350 [aff 51 F.(2d) 348]; Kan- 
sas City Life Ins.:Co. v. Shirk, 50 F. 
(2d) 1046; Merriam vy. Huselton, 45 
¥.(2d) 983; Cushny v. Crowe, 36 F. 
(2d) 37; Ozark Pipe Line Corporation 
Vv, Decker, 32 F.(2d) 66; Griffin v. 
Thompson, 10 F.(2d) 127; Conga nian 
Transcontinental de Petroleo, Ss. Vv. 
Mexican Gulf Oil Co., 292 F. B46. fate 
281 EF. 148]; Ewert v. Thompson, 
2S tebe 4490 oe wo. eVabe A UCHISOM ANT. 
& S&S. BF Ry. Co. PAU) Any abe Piste 
One Diamond Necklace, 267 BF. 696; 
Joline v. ig eeae eas Securities Cor; 
164 F. 65 Virginia & West Virginia 
Coal Co. ue Charles, 251 F. 83 [aff 254 
F. 379]; Carson v. Redding, 120 P. 
147, 52 Colo. 178. 


19. See code and statutory provi- 
sions. 


20. 
21. 


See infra §§ 1069-1073. 


Cal.—Haffenegger v. Bruce, 54 
Cal. 416; Watson v. Cornell, 52 Cal. 
91; McKeon v. McDermott, 83 Am. 
D. 86, 22 Cal. 667; Hoagland v. Clary, 
2 Cal. 474; Russel v. Armador, 2 Cal. 
305; Rubin v. Platt Music Co., 268 P. 
396, 92 Cal.App. 203. 


Conn.—Sturdevant v. Stanton, 47 
Conn. 579. 
Hawaii.—Sasaki v. Nakamura, 26 


Hawaiil178; Yoskiura v. Saranaka, 23 
Hawaii 761. 

Ind.—Addleman v. Erwin, 6 Ind. 
494; State v. Wright, 161 N.E. 839, 
162 N.E. 695, 89 Ind.App. 244; Tevis 
v. Hammersmith, (App.) 81 N.E. 614; 
Shroyer v. Campbeil, 67 N.E. 1938, 31 


Ind.App. 83 


Kan.—Shuler v. Lashhorn, 
264, 67 Kan. 694; Johnson v. Clark, 18 
Tanai s 

Mich.—Howerter vy. Kelly, 23 Mich. 
337; Stansell v. Corning, 21 Mich. 
242; Lee v. Marsh, 19 Mich. 11. 

Minn.—Morrissey v. Morrissey, 214 
eee 788, 172 Minn. 72. 

PH AES, 


M.—Merrick v. Deering, 
13 30 N.M. 431. 

N.Y.—New York State Nat. Bank 
of Albany v. Whitehall Water Power 
Co., 125 N.Y.S. 861, 140 App.Div. 739 
[motion gr 95 N.E. 1135, 202 N.Y. 
542]; Newman v. Mayer, 65 N.Y.S. 
294, 52 App.Div. 209, 7 N.Y.Ann.Cas. 
497; Shaffer v. Martin, 46 N.Y.S. 992, 
20 App.Div. 304; Osborne v. Heyward, 
57 N.Y.S. 542, 40 App.Div. 78, 29 N. 
Y¥.Civ.Proc; 215: 

N.C.—Cook y. Bailey, 130 S.E. 498, 
190 N.C. 599. 


N.D.—Gull River Lumber Co. v. 


‘Barnes County School Dist. No. 39, 1 


N.D. 500, 48 N.W. 427. 
Ohio.—Cleveland Produce Co. v. 

Dennert, 135 N.E. 531, 104 Ohio St. 

149; Hubble v. Renick, 1 Ohio St. 171. 


Okl.—Board of Education of City of 
Sapulpa v. Board of Com’rs of Creek 
County, 260 P. 22, 127 Okl. 132; Rog- 
ers v. Bonnett, 87 P. 1078, 2 Okl. 5538. 


Or.—Jennings v. Frazier, 80 P. 
1011, 46 Or. 470; Hicklin v. McClear, 
22 P. 1057, 18 Or. 126. 

Philippine.—Banal v. Safont, 19 
Philippine 372; Alindogan vy. Govern- 
ment, 15 Philippine 168; Ismael v. 
Guanzon, 2 Philippine 347. 

S.D.—Davison v, Kellar, 152 N.W. 
106, 35 S.D. 285; Thomas v. Issen- 
huth, 100 N.W. 4386, 18 S.D. 303. 

Tenn.—McHale v. Wellman, 46 S.W. 
448, 101 Tenn. 150; Stanley v. Dono- 
ho, 16 Lea 492. 


Tex.—Mueller v. ~Spencer, (Civ. 
App.) 225 S.W. 223; Wood v. Smith, 
(Civ.App.) 141 S.W. 795; Parker v 


Stephens, (Civ.App.) 39 S.W. 164. 


Utah.—Blumenthal v. Asay, 24 P. 
1056, 3 Utah 507. 

Wash.—Boe v. Hodgson Graham 
Co., 166 P. 779, 97 Wash. 444; West- 
ern Dry Goods Co. v. Hamilton, 150 P. 
1171, 86 Wash. 478; Potwin v. Blash- 
er, 37 P. 710, 9 Wash. 460. 

Wis.—In re Britt’s Will, 182 N.Ww. 
738, 174 Wis. 145; Kinn v. Mineral 
Point First Nat. Bank, 95 N.W. 969, 
118 Wis. 537, 99 Am.S.R. 1012; Bar- 
ager v. Kargus, 87 N.W. 800, 111 Wis. 
all tag 

[a] Party has right (1) under the 
statutes to have findings made. 
Shannon v. Mereness, 93 A. 529, 89 
Conn. 284; Mauldin Drilling Co. v. 
Weyman, (Tex.Civ.App.) 3 S.W.(2d) 
585; Werner Stave Co. v. Smith, (Tex. 
Civ.App.) 120 S.W. 247. (CPA AM ndewiss 
right is a substantial one. Cleveland 
Produce Co. v. Dennert, 135 N.E. 531, 
104 Ohio St. 149; Strauss v. Friedman, 
2 Nee App. 11, 20 Ohio Cir.Ct.N.S. 

58. 

[b] In Missouri (1) the rule stat- 
ed in the text obtains as to a statute 
referring to the trial of a question of 
fact by the court. Mitchell v. Wil- 


74 P.)liams, 29 Mo. 13 


Bailey v. Wilson, 
Chick v. Parker, 27 Mo. 
418; Parsons v. Curry, 26 Mo. 189; 
Ragan v. McCoy,.26 Mo. 166; Derrick 
v. Jewett, 21 Mo. 444; Jamison vy. 
Hughes, 20 Mo. 133; Davidson v. Ro- 
zier, 20 Mo. 132; Phelps v. Relfe, 18 
Mo. 479; Sloan v. Sloan, 18 Mo. 474A; 
Barbarick v. Reed, 18 Mo. 473; Bates 
v. Bower, 17 Mo. 550; Coloreraft Co. 
v. American Packing Co., (App.) 216 
S.W. 831; German-American Ins. Co. 
v. Tribble, 86 Mo.App. 546. (2) How- 
ever, under another statute relating 
to a trial before the court sitting as 
a jury, the court has the privilege 
(Shipp v. Snyder, 25 S.W. 900, 121 
Mo. 155), (3) but is under no obliga- 
tion (Shipp v. Snyder, supra; Ervin 
v. Brady, 48 Mo. 560; Kirlbaum v. 
Roepke, 27 Mo. 161), (4) to make spe- 
cial findings of fact. Under the _lat- 
ter statute a trial judge sitting as a 
jury should either give declarations 
of law or make findings of fact with 
conclusions of law, but cannot be re- 
quired to do both. Bretall v. Mis- 
sour, Pac. -R.Co., CApps) 239. Soe 
597; Chandler v. Blanke Tea & Cof- 
fee Co., 165 S.W. 819, 183 Mo.App. 91. 
See Colorcraft Co. v. American Pack- 
ing Co., (App.) 216 S.W. 831 (discuss- 
ing the point). 

Failure to make findings as reversi- 
ble or harmless error see Appeal and 
Hrror § 3044. 


Lack of findings as ra judg- 
ment see Judgments §§ 85, 86 


Mandamus to compel oe of 
findings of fact see Mandamus § 136. 


22. On application to open or va- 
cate judgment see Judgments § 593. 


23. In re Abelove, 245 N.Y.S. 442, 
138 Misc. 241. 


24. Weaver v. Pacific Improvement 
Co., 188 N.E. 42, 234 N.Y. 418; Hatch 
Vi. Cole, 2225 P.. 463, 128 Wash ealiog 
{aff 226 P. 1119, 130 Wash. 706]; Gill 

v. Milwaukee, ete., Ri Coye45 N.W. 23 
76 Wis. 298. See In re Danford, 108 
P. 322, 157 Cal. -425 (the statutory re- 
quirement applies only to civil actions 
and those special proceedings to 
wee it is specially made applica- 

e). 


Disbarment proceeding see Attor- 
ney and Client § 80, 

Proceeding for appointment of 
guardian see Guardian and Ward § 


29 Mo. 21; 


id Fryberger vy. Anderson, 147 N. 
W. 107, 125 Minn. 322. 
Finding as to prior interlocutory 


orders or proceedings in same action 
see infra § 1070. 


26. Minneapolis Trust Co. y. Men- 
age, 90 N.W. 3, 86 Minn. 1; Cautino v. 
Munoz, 19 Porto Rico 957; Williams 


v. Planters’, etc., Nat. Bank, 45 S.W. 
690, 91 Tex. 651; In re Gibbs’ Hstate, 
GPF O25) eg Uatah 97. 


[a] After motion.—(1) Findings 
on an order made after a motion are 
not required. Waymire v. California 
Trona Co., 168 B.° 563, 176 Cal, 396- 
(2) However, a finding of fact has 
been held necessary on the overruling 
of a motion, involving an issue of 
fact, and the entering of a judgment 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1069-1071] 


fact and conclusions of law.27 
Suit in equity.?§ 


equity case®° when not waived.?! 


[§ 1070] c. In Particular Situations—(1) In Gen- 
A code or statutory provision requiring find- 
ings of faet and conclusions of law is applicable 
and must be complied with where an action within 
the scope of the code or statutory provision®? is 


eral. 


pro forma. 
3a). 

27. State v. Scott Const. Co., 166 
N.BE. 775, 89 Ind.App. 714; State v. 
Wright, 161 N.E. 839, 162 N.E. 695, 89 
Ind.App. 244. 

28. Findings of fact in: 

Action to quiet title see Quieting Ti- 

tle § 247. 

Sees practice generally see Equity 
720. 


Semple v. Burkey, 2 Cal. 


29. Parish v. Casner, (Mo.) 282 S. 
W. 392; Kuczma v. Droszkowski, 147 
S.W. 1000, 243 Mo. 61; Walther v. 
Null, 134 S.W. 993, 233 Mo. 104; Kriz- 
ek v. Treybal, (Mo.App.) 15 S.W.(2d) 
382; Thompson v. Schultz, 296 S.W. 
205, 222 Mo.App. 268; In re De Lin’s 
state, 252° P, 1195 135 Orn 8, sKran- 
ceschi y. Jones, 8 Porto Rico Fed. 
632; Clifford v. Callarman, 289 P. 
1013, 157 Wash. 546; Stoneway Lum- 
ber Co. v. Universal Mortg. Corpora- 
tion, 286 P. 62, 156 Wash. 94; Bagle 
Livery & Transfer Co. v. Lake Chelan 
Reclamation Dist., 283 P. 678, 155 
Wash. 101; Darrell v. Salwt, 244 P. 
563, 138 Wash. 353; Fuglede v. Wen- 
atchee Dist. Co-op. Ass’n, 235 P. 790, 
134 Wash. 350, 39 A.L.R. 953; Olson v. 
Fireoved, 225 P. 643, 129 Wash. 635; 


McNeff v. Capistran, 208 P. 41, 120 
Wash. 498; Wentworth v. Perrizo, 
200 ®. 1115, 117. Wash- 1913. James. v. 


McMillan, 196 P. 881, 115 Wash. 159; 
Pate v. Peterson, 180 P. 894, 107 Wash. 
93; Rowe v. Josevig-Kennecott Cop- 
per Co., 180 P. 413,-106 Wash. 455; 
Chehalis Coal Co. v. Laisure, 166 P. 
1158,.97 Wash. 422; Colvin v. Clark, 
165 P. 101, 96 Wash. 282; Dunlap v. 
Seattle Nat. Bank, 161 P. 364, 93 
Wash. 568; City of Olympia v. Lem- 
on, 161 P. 363, 93 Wash. 508; Soboda 
v. Frederick Nolf & Co., 157 P. 1100, 
91 Wash. 446; Cook v. Washington- 
Oregon Corporation, 146 P. 156, 149 P. 
325, 84 Wash. 68; Seattle Lumber Co. 
Ve ©utier;: 116 Pi.t.63--Wash.' 662; 
Leitch v. Young, 111 P. 449, 60 Wash. 
446; Schlossmacher v. Beacon Place 
Co., 100 P. 1013, 52 Wash. 588; Clam- 
bey v. Copland, 100 P. 1031, 52 Wash. 
580; White Crest Canning Co. Vv. 
Sime. 70 2 Pa w003, 30) Wash.  3t4s 
knowles.) Vv. Rogers; 67 Pi 572, 27 
Wash. 211; Wintermute v. Carner, 36 
P. 490, 8 Wash. 585. And see City of 
Carthage v. Empire Hlectric Power 
& Supply Co., 183 S.W. 718, 193 Mo. 
App. 565, 570 (the statute “is not 
mandatory as to suits in equity’). 
But see Gardner v. Springfield Gas & 
Flectric Co., 135 S.W. 1023, 154 Mo. 
App. 666 (dictum to the contrary). 
Contra Marmaduke v. McMasters, 24 
Mo. 51. 


[a] Suit to foreclose lien.—Tilden 
v. Century Realty Co., 152 A. 707, 112 
Conn: 439; Clebanck v. Neely, 1 P. 
(2d) 239, 163 Wash. 333; Wishkah 
Boom Co, v. Greenwood Timber Co., 
171 P. 234, 100 Wash. 472. 


30. Holland v. Kelly, 169 P. 1000, 
177 Cal. 43; Lyons v. Lyons, 18 Cal. 
447; Putzel v. Schulhoff, § N.Y.S. 651, 
57 N.Y.Super. 505; American Inv. Co. 


In some jurisdictions statutes 
requiring’ the trial court to state findings of fact 
and conclusions of law are deemed applicable only in 
actions at law and not in suits in equity;?® but in 
other jurisdictions findings are necessary in an 


TRIAL 


[64 C.J.] 1229 


tried and determined on the merits?? by the court 


we Usrey, 2338 PE 1078, 106 Oki, 202: 
Thompson v. Russell, 32 P. 56, 1 Okl. 
225; Dietz v. Neenah, 64 N.W. 299, 
65 N.W. 500, 91 Wis. 422. 


[a] Formerly it was otherwise in 
California. Walker v. Sedgwick, 5 
Cale 192% 


31. Holland v. Kelly, 169 P. 1000, 
ITAC Ar 43* 

Waiver see infra § 1074. 

32. See supra § 1069. 

33. Saul v. Moscone, 118 P. 452, 16 
Cal.App. 506; Hawkins v. Foasberg, 
220 N.W. 951, 175 Minn. 252; Mahan 
Ver springer) 23) Ph bo8, 11>0" Wash. 


510; Western Dry Goods Co. v. Ham- 
ilton, 150 P. 1171, 86 Wash. 478. 
[a] Rule applies even though 


judgment for defendant is rendered 
and no affirmative relief is granted. 
Western Dry Goods Co. v. Hamilton, 
150 P. 1171, 86 Wash. 478. See Humes 
v. Walker, 3 P.(2d) 33, 116 Cal.App. 
599 (it is proper to make findings of 
fact and conclusions of law where an 
issue is made by the pleadings and 
judgment for defendant is ordered at 
the close of plaintiff's evidence); 
Lindstrom v. Helk, 165 N.W. 873, 139 
Minn. 100 (findings on the merits, 
rather than a dismissal, were proper 
where defendant took steps which 
were the equivalent of resting, with- 
out asking for a dismissal, so that 
there was a submission of the case, 
even though the findings could not 
have been otherwise than for defend- 
ant). 
84. See supra § 1068. 


35. Beavers v. Supreme Home of 
Ancient Order of Pilgrims, (Tex.Civ. 
App.) 204 S.W. 718; Raithel v. Hall, 
130 Av 749, 99 Vt..65. 

[a] Rule is applicable (1) where 
the evidence is conflicting: (Green v. 
Jackson, (Tex.Civ.App.) 42 S.W.(2d) 
91; Casualty Reciprocal Exchange v. 
Underwood, (Tex.Civ.App.) 383 S.W. 
(2d) 585) (2) on a material issue 
(Strother v. Harjo, 236 P. 24, 110 Okl. 
43; Svarz v. Dunlap, 271 P. 893, 149 
Wash. 663). 


36. Ariz.—Moore v. Moore, 216 P. 
244, 25 Ariz, 282. 

Mich.—Stansell _ v. 
Mich. 242. 

Mo.—Fruin v. O’Malley, 
437, 241 Mo. 250. 


Mont.—Bordeaux v. Bordeaux, 115 
P. 25, 43: Mont. 102. 


N.H.—Town of Tilton y. Sharpe, 
LodeAe 45250840 INGO 3: 

Ohio.—Cleveland Produce Co. v. 
Demnert, 135 N-E. ¥531,,.104 Ohio -St. 
149; Strauss v. Friedman, 2 Ohio App. 
15 20) Ohio ‘Cir-CtsN.S: 158; 


Okl.—Strother v. Harjo, 236 P. 24, 
110 Okl. 43; Allen v. Wildman, 134 P. 
1102, 38 Okl. 652. 

Tex.—Green v. Jackson, (Civ.App.) 
42 S.W.(2d) 91; Casualty Reciprocal 
Exchange v. Underwood, (Civ.App.) 
33 S.W.(2d) 585; Boatley v. Fields, 
(Civ.App.) 24 S.W.(2d) 65; Castleber- 


Corning, 21 


145 S.W. 


without a jury,®* issues or controverted questions 
of fact are raised by the pleadings and evidence,*® 
and the making of such findings and conclusions 
is properly and seasonably requested®* and not 
waived®* by a party. On the other hand, findings 
are not necessary where no issue of fact is pre- 
sented by the pleadings and evidence,?® judgment is 
rendered by default?® or on the pleadings,*® or the 
question decided is one of law.*1 


{§ 1071] (2) Agreed or Stipulated Facts. Except 
in a few jurisdictions,*? findings of fact are deemed 


ry v. Price, (Civ.App.) 239 S.W. 998; 
Marvin v. Kennison Bros., (Civ.App.) 
2310) SOW ae S3l5 Irwin tye. State Neus 
Bank of Fort Worth, (Civ.App.) 224 
S.W. 246; Culwell v. Allen, (Civ.App.) 
220 S.W. 862; Lester v. Oldham, (Civ. 
App.) 208 S.W. 575; Beavers v. Su- 
preme Home of Ancient Order of Pil- 
grims, (Civ.App.) 204 S.W. 718; Gulf, 
C., & S: BE. Ry- Cos v.. Bracken, - (Civ. 
App.) 180 S.W. 285; Edwards v. Mc- 
Guire, (Civ.App.) 165 S.W. 477; Eaton 
v. Klein, (Civ.App.) 141 S.W. 828. 


Wash.—Svarz v. Dunlap, 271 P. 893, 
149 Wash. 663. 

Necessity and sufficiency of request 
see infra §§ 1081-1084. 

37. Williams v. Wren, 263 P. 1038, 
88 Cal.App. 607; Saul v. Moscone, 118 
P. 452, 16 Cal.App. 506. 

Waiver see infra § 1074. 

38. Or.—Kime v. Thompson, 118 P. 
174, 60 Or. 183; Sutherlin vy. Bloomer, 
I3eP. S50 5.0? OTs 98 

S.C.—Briggs v. Winsmith, 
133, 30 Am.R. 46. 

S.D.—Cole v. Custer County Agri- 


1QSSIE: 


cultural, ete., Assoc., 52 N.W. 1086, 
BASED, Byes 

eh ee en v. Weise, 2 Utah 
50. 


Wis.—Potter v. Brown County, 14 
N.W. 375, 56 Wis. 272; Downer v. 
Sexton, 17 Wis. 29. 

[a] Rule applies where: (1) An 
admission in the answer supports the 
judgment. Williams v. Myers, 29.4 P. 
61, 110 Cal.App. 265. (2) The evi- 
dence is not conflicting or all the 
facts are admitted, undisputed, or 
uncontroverted (Mobile Drug Co. vy. 
U. S., 39 F.(2d) 940; Segarani v. Bar- 
gagliotti, 249 P. 545, 79 Cal.App. 347; 
Milwaukee Land Co. v. Ruesink, 148 
P. 396, 50 Mont. 489), (3) they justify 
but one inference or conclusion (Mil- 
waukee Land Co. v. Ruesink, supra; 
State v. Edwards, 106 P. 705, 40 Mont. 
320; State v. Edwards, 106 P. 695, 40 
Mont. 287, 20 Ann.Cas. 239), (4) the 
whole case depends absolutely on the 
application of the law to the facts 
(Mobile Drug Co. v. U. S., supra; Mil- 
waukee Land Co. vy. Ruesink, supra), 
(5) and it is apparent that no find- 
ing the court might make would af- 
fect the result of the litigation in any 
manner (Segarini v. Bargagliotti, 249 
P. 545, 79 Cal.App. 347). 

Inclusion in findings of particular 
fact admitted or not denied in plead- 
ings see infra § 1106. 

39. Nicholson v. Nicholson, 163 P. 
219, 174 Cal. 391; Hittson v. Stanich, 
258 P. 405, 84 Cal.App. 434; Waller 
Vieeiheinrichsy' 233) 223) loos cs Oene 

40. See Pleading § 1102. 

41. Wheeler v. Board of Medical 
Examiners of California, 276 P. 1119, 
98 Cal.App. 267. . 

Application of law to undisputed 
facts see supra note 38 [a] (4). 

42. State Mut. F, Ins. Co. v, Kee- 
fer, 9 Pa.Super. 186. 
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unnecessary where the case is submitted on an agreed 
statement or stipulation of faets*? which embraces 
all‘ the ultimate*® facts essential to support a 
it is otherwise where a 
stipulation or agreed statement embraces only de- 
tailed, evidentiary, or probative facts.*7 
standing an agreed statement of facts which ren- 
ders findings of fact unnecessary,* 
some jurisdictions that the court may make find- 
but in other jurisdictions it is held that 
findings of faet by the court in such ease are un- 
authorized®® and the judgment is not to be tested 


judgment.*® However, 


ings ;*9 


thereby.®? 


[§ 1072] (3) Dismissal or Nonsuit.°? 
is held or stated generally that findings of fact are 
umproper and unnecessary where there is a dismis- 


43. U.S.—Treat v. Farmers’ Loan 
& Trust Co, 185 H. 760, 108 C.CcA. 
TS sated) BY. SOUS andes Tae 3.02: 

Ariz.—Work vy. United Globe Mines, 
100 P.. 813, 12 Ariz. 339 [aff 34 S.Ct. 
274, 231 U.S. 595, 58 L.Ed. 389]. 


Cal.—Crawford v. Imperial Irr. 
Dist,.253. P. 726,200. Cal. 318+. Mc= 
Menomy v. White, 47 P. 109, 115 Cal. 
339; Muller v. Rowell, 42 P. 804, 110 
Cal. 318; Gregory v. Gregory, 36 P. 
364, 102 Cal. 50; Hamill v. Littner, 
7 P. 707; Faust v. City of San Diego, 
1 P.(2d)_ 548, 115 Cal.App. 277; Wil- 
bur v. Board of Directors of Tia 
Juana River Irr. Dist., 271 P. 514, 94 
Cal.App. 511; Continental Building & 
Loan Ass’n v. Woolf, 108 P. 729, 12 
Cal.App. 725; Earle v. Bryant, 107 P. 
1018, 12 Cal.App. 553. 

Idaho.—McKune v. Continental Cas- 
ualty Co., 154 P. 990, 28 Idaho 22. 
eae ee v. East Portland, 6 Or. 

a 

S.D.—Cable Co. v. Rathgeber, 113 N. 
W. 88, 21 S.D. 418; Brown v. Brown, 
SAv INE er S88, bas... 506. 

Tex.—Ocean Accident & Guarantee 
Corporation v. Riggins, (Civ.App.) 291 
S.W. 276. 

[a] “Reason why finding of facts 
is not necessary in cases of this kind 
is because the stipulation of facts 
takes the place of the court’s find- 
ings.” McKune v. Continental Casu- 
alty Co., 154 P. 990, 28 Idaho 22, 30. 

44. Work yv. United Globe Mines, 
100 BP. 813, 12 Ariz. 339. [aff 34 S.Ct. 
274, 231 U.S. 595, 58 L.Ed. 389]; Stan- 
wood v. Carson, 147 P. 562, 169 Cal. 
640; State v. Western Surety Co., 128 
N.W. 1738, 26 S.D. 170. 

Findings as to Pipher agreed 
facts see infra § 11 


45. U. S. v. Laie GAN Ean Ory 
250 F. 101, 162 C.C.A. 278; Gallagher 
v. J. W. Wright & Sons Inv. Co., 261 
P. 1041, 86 Cal.App. 553 [foll 261 P. 
1043, 86 Cal.App. 800]. 

46. Wixom v. Davis, 246 P. 1041, 
198 Cal. 641. 

47. Packer v. Whittier, 91 F. 511, 
33 C.C.A. 658, 1 Am.Bankr.Rep. 621 
[rev 81 FE. 835, and cert den 19 S.Ct. 
887, 174 U.S. 802, 43 L.Ed. 1187]; Cris- 
man v. Lanterman, 87 P. 89, 149 Cal. 
647, 117 Am.S.R. 167; Richert v. City 
of San Diego, 293 P. 673, 109 Cal.App. 


548; Zimmerman v. Continental Life 
Ins. Co., 279 P. 464, 99 Cal.App. 723; 
Gull River Lumber Co. v. Barnes 


County Schoo] Dist. No. 39, 48 N.W. 
427, 1 N.D. 500. 

48. See supra text and note 43. 

49. Los Angeles v. Los Angeles 
Farming, etc., Co., 93 P. 869, 152 Cai. 
645 [reh den 93 P. 1135, 152 Cal. 645]; 
Towle v. Sweeney, 83 P. 74, 2 Cal.App. 
A eS Se 


TRIAL 


Notwith- 


8 it is held in | and conelusions 


[§§ 1071-1073 


sal or nonsuit,°* in an action tried either by the 
court’* or by a jury 
true where there is a failure to prove a simple fact 
and the evidence is such that, as a matter of law, 
there can be no recovery,°®® it is otherwise where 
there is a dismissal on the merits after the deter-_ 
mination of an issue of fact involving inferences 


,> and this is undoubtedly 


of fact,°>7 and the evidence, al- 


though sufficient to sustain a finding for defend- 
ant, is not such as to require, as a matter of law, a 
finding against plaintiff.°* 


[§ 1073] (4) Jury Trial.>° 


Conclusions of law 


and findings of fact are unnecessary in an action 


While it 


29. 


50,;. Hafale. yw Canfielay Misi (Co. 
(Tex.Civ.App.) 268 S.W. 986; Texas 
Mexican Ry. Co. v. Scott, 129 S.W. 
1170, 60 Tex.Civ.App. 482. 


51. McKune v. Continental Casual- 
ty Co., 154 P. 990, 28 Idaho 22. 


52. Direction of verdict see infra 
§ 1073. 


538. Inre Baird’s Estate, 246 P. 324, 
198 Cal. 490;-.Colver v.. W. B. Scar- 
borough Co., 238 P. 1096, 73 Cal.App. 
421; Bigelow v. Merz, 208 P. 128, 57 
Cal.App. 613; New York Life Ins. Co. 
v. Daley, 143 P. 1033, 25 Cal.App. 376; 
New York Institution for Instruction 
of the Deaf and Dumb v. City of New 
York, 168 N.Y.S. 755, 181 App.Div. 184 
[aff 121 N.E. 880, 224 N.Y. 609]; Mc- 
Nulty Bros. v. Offerman, .126 N.Y.S. 
755, L41> App: Div. “730; Merchants’ 
Transfer & Storage Co. v. Lippman, 
238 N.Y.S. 310, 135 Misc. 724; Wise 
v. Vaughan, 295 P. 126, 160 Wash. 505; 
Lamar v. Anderson, 128 P. 672, 71 
Wash. 314. Contra State v. French, 
171 RP: 527,°100-Wash. 552; Slayton’ v. 
Felt, 82 P. 173, 40 Wash. 1. 


[a] Where one defendant is dis- 
missed from the action, no finding is 
necessary as to him. Pacific Paving 
ser v. Vizelich, 82 P. 82, 1 Cal.App. 


54 Gilson Quartz Min. Co. v. Gil- 
son, 47 Cal. 597; Miller v. Miller, 50 
N.W. 612, 47 Minn. 546; Thompson 
v. Myrick, 24 Minn. 4; Fleming Cut 
Sole Co. v. Garretson, 5 N.Y.S. 344, 
52 Hun 614, 1 Silv.Sup. 384; Rousseau 
v. Bleau, 8 N.Y.S. 828, 56 Hun 639 
[rev on other grounds 30 N.E. 52, 131 
N.Y. 177, 27 Am.S.R. 578]: 


55. Toulouse v. Pare, 37 P. 146, 103 
Cal. 251; Barkley v. Barton, 45 P. 654, 
15 Wash. 33. 


Findings of fact by court in action 
tried before jury generally see infra 
§§ 10738, 1112. 


56. Pioneer Land Co. v. Bernard, 
195 N:W. 140, 156 Minn. 422; Merritt 
v. Joyce, 1385 N.W. 820, 117 Minn. 235; 
Deeley v. Heintz, 62 N.E. 158, 169 N. 
Y. 129; Devine v. Kurtz, 169 N.Y.S. 
715, 182 App.Div. 755; Barkenthien 
v. People, 136 N.Y.S. 652, 77 Misc. 395, 
4 N.Y.Civ.Proc.N.S. 49; Broderius v. 
Anderson, 103 P. 887, 54 Wash. 591. 


[a] Where demurrer to plaintiff’s 
evidence has been sustained, special 
findings made by the court thereafter 
are superfluous. Darlington v. Cloud 
County, 88 P! 529, 75 Kan. 810. 


57. Hirschman y. Healy, 202 N.W. 
734, 162 Minn. 328; Pioneer Land Co. 
v. Bernard, 195 N.W. 140, 156 Minn. 
422; Kanne v. Kanne, 138 N.W. 25, 119 
Minn. 265; Merritt v. Joyce, 135 N.W. 
820, 117 Minn. 235; Deeley v. Heintz, 
62 N.E. 158, 169 N.Y. 129; Gravenhorst 


tried before a jury,®® unless the court renders judg- 
ment notwithstanding the_verdict,*1 or the cause 
is of equitable cognizance,®? and the verdict of the 


213 N.Y.S. 468, 215 App. 
Div. 617; Progressive Construction & 
Leasing Co. v. Sayre, 161 N.Y.S. 218, 
174 App.Div. 456. 


58. Du Breuille v. Ripley, 119 N.W. 
244, 106 Minn. 510;. Ness v. March, 
104 N.W. 242, 95 Minn. 301; Heim v. 
Heim, 97 N.W. 379, 90 Minn. 497; Her- 
rick v. Barnes, 81 N.W. 526, 78 Minn: 
475; Tharalson v. Wyman, 59 N.W. 
1009, 58 Minn. 233. 


59. Special findings of jury see su- 
pra §§ 918-979. 

60. Cal.—Blalock v. Dunger, 272 P. 
1048, 205 Cal. 782. 


Idaho.—Edmundson v. Taylor, 106 
Poo, pdt elLdano: J6di8. 


N.D.—Froescher v. Tabbert, 187 N. 
W. 962,48 N.D. 905. 


Tex.—Bell v. Mulkey, (Civ.App.) 7 
S.W.(2d) 115; Reese v. Carey Bros., 
(Civ.App.) 286 S.W. 3807; Massie v. 
Hutcheson, (Civ.App.) 258 S.W. 244 
[rev on other grounds (Commn.App.) 
270 S.W. 544]; Carl v. Settegast, (Civ. 
App.) 211 S.W. 506 [rev on other 
grounds (Commn.App.) 237 S.W. 238]; 
Padgett v. Hines, (Civ.App.) 192 S.W. 
1122; Abilene St. Ry. Co. v. Stevens, 
(Civ.App.) 185 S.W. 390; Schofield v. 
Texas Bank & Trust Co., (Civ.App.) 
175 S.W. 506; Jones v. Edwards, (Civ. 
App.) 152° SW. T2%t 

Wis.—St. Paul Fire & Marine Ins. 
Co. v. Laubenstein, 169 N.W. 613, 168 
Wis. 451. 


But see Central Loan & Investment 
Co. v. Loiseau, (S.D.) 239 N.W. 487 
(it is otherwise where, by an improp- 
er stipulation, some of the issues of 
fact are left to the jury and others 
are to be determined by the judge). 


[a] Rule applied.—(1) Where an 
action was tried on the theory that it 
was solely one at law for damages 
and the judgment given was one for 
damages only, the objection that the 
judgment was based wholly on the 
verdict and that no findings of fact 
were made by the court is unayail- 
able. Cushing-Wetmore Co. v. Gray, 
92 P. 70, 152 Cal. 118, 125 Am‘ S.R. 47% 
(2) Where the only material issues 
are of legal cognizance, there is no 
necessity for specific findings by the 
court. Yuba Mfg. Co. v. Stone, 179 P. 
418, 39 Cal.App. 440. (3) Also where 
the main issue in a case is one tri- 
able by jury and the granting of an 
injunction is but ancillary to the main 
issue, it is sufficient if the facts war- 
ranting the injunction, appear in the 
decree, without a separate finding 
being made, Reiner v. Schroeder, 80 
Pi bl, 146 eCal, 4d. 


61. Hanson v. Roesch, 176 P. 349, 
104 Wash. 257. 

62. Holland v. 
Lid Gal. 48s 


Vo burner 


Kelly, 169 P. 1000, 
Chicago, I. & L. Ry. Co: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
; 


§§ 1073-1076] 


jury is merely advisory.*? Indeed, in an action at 
law tried wholly before a jury, the court is not au- 
thorized to state conclusions of law and findings of 
fact®+ where it allows the verdict to stand and refus- 
es to modify or set it aside;®® but where part of the 
issues in an equitable action are submitted to the 
jury, the court may make findings on the issues not 
submitted to the jury.®® 


Direction of verdict or motion therefor. 
of fact and conclusions of law are unnecessary 
where a verdict is directed.°7 According to some 
authorities, findings should be made where both 
parties move for a directed verdict;** but other 
authorities take a view to the contrary.®® 


[§ 1074] 3. Waiver.?° The statutory right of a 
party to findings of fact and conclusions of law 
may be waived by him,"? as by entering into a stipu- 
lation for the submission of the case ‘on an agreed 
statement of facts’? or for the expression of the 
court’s decision in a verdict, for the purpose of re- 
lieving it of the necessity of making formal find- 
ings.‘* Under some statutes failure to appear at 
the trial amounts to a waiver.’* Giving notice of 
motion for a new trial does not amount to a waiver 
of findings.*® 


[§ 1075] 4. Time for Making.7° The court 
should not make findings of fact before all the proof 


Findings 


v. Myers, 105 N.E. 645, 107 N.E. 296, 70. 
57 Ind.App. 458. 

[a] Where case is of wholly equi- vay 
table nature, although the*court may | 859, 102 Cal. 
direct any or all of the questions of 
fact to be tried by jury, and although 
the court may adopt or modify the 
findings of the jury, it is not relieved 
of the duty of stating findings in writ- 
ing. Mandeville v. Avery, 3 N.Y.S. 
745, 51 Hun 636. 

[b] Equitable defenses in law ac- 
tion.—New York Life Ins. Co. v. 
Marotta, 57 F.(2d) 1038. 


40 Kan. 697. 


TRIAL 


- case.?8 
_ findings after the end of the term during which 


f Presumption on appeal as to 
waiver see Appeal and Error § 2724. 
Cal.—Castle v. Smith, 36 P. 
xvii. 
Ind.——-Shroyer v. Campbell, 67 N.E. 84. 
193, 31 Ind.App. 8 
Kan.—Salls v. Barons, 20 P. 485, 85. 


Okl.—Board of Education of City 
of Sapulpa v. Board of Com’rs of 86. 
Creek County, 260 P. 22, 127 Okl. 132. 

Or.—Collis v. Cone, 129 P. 753, 64 87. 
Or. 157, Ann.Cas.1914D 795. 
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has been offered’? and defendant has rested his 
Also, the court is without power to make 


judgment was rendered;*® and it is held that find- 
ings must precede the entry of judgment*® and can 
be made thereafter only where the judgment is 
vacated.*!| However,. findings are not required to 
be made simultaneously with the entry of judg- 
ment;*? the trial judge does not lose jurisdiction 
by delaying both findings and judgment until after 
the end of the term,*®* or the expiration of one term, 
of office and the beginning of a new one;** it is held 
that findings may be made at the same term dur- 
ing which the case is decided and judgment direct- 
ed;*> and under the construction accorded some 
statutes findings need not be made prior to the 
entry of judgment.8® Lack of time to prepare find- 
ines before the close of the term has been held to 
excuse the making of findings;** but a mere press 
of other business does not constitute such a lack of 
time as will excuse.*§ 


[§ 1076] 5. Facts and Conclusions To Be Found*® 
—a. Findings of Fact—(1) In General. Where the 
judgment is supported by the findings made, the 
failure of the trial court to find on particular mat- 
ters which would not change or affect the judgment 
rendered,?° or which would invalidate the judgment 
if supported by evidence, but which are not so sup- 


82. Pappot v. Howard, 45 So. 581, 
154 Ala. 306. 

83. Haag v. Lawrence Lumber Co., 
164 N.E. 414, 88 Ind.App. 432. 7 


Haag v. Lawrence Lumber Co., 
supra. ' 
South Utah Mines & Smelters. 
v. Beaver County, 43 S.Ct. 577, 262 
U.S. 325, 67 L.Ed. 1004. 

Wilcox v. Crawford, (Tex.Ciy., 
App.) 231 S.W. 1104. \ 
Davis v. State, 12 S.W. 957 
75 Tex. 420; ‘Jordan v. Lynch, (Tex: 
Civ.App.) 54 S.W. 1058. 


63. McKeever  v. Locke-Paddon 
Co., 193 P. 258, 49 Cal.App. 350; Byrne 
v. McKeachie, 137 N.W. 3438, 29 S.D. 
4763 Gersich v. Starich, 188 N.W. 
492°177 Wis. 507. 

64 Sigmond Rothchild Co. v. 
Moore, (Tex.Commn.App.) 37 S.W. 
(2d) 121 [rev (Civ.App.) 22 S.W.(2d) 
533]; Arlington Heights Realty Co. 
v. Citizens’ Ry. & Light Co., (Tex. 
Civ.App.) 160 S.W. 1109. 

[a] As to question requested to be 
submitted to jury.—American Const. 
Co. v. Lassig, 20 S.W.(2d) 797 [rev on 
other grounds Southern Surety Co. v. 
American Const. Co., (Commn.App.) 
36 S.W.(2d) 212]. 

[b] As to issue not submitted to 
jury and involving a complete ground 
of recovery. Guitar Trust Estate v. 
Keith, (Tex.Commn.App.) 45 S.W.(2d) 
190 [rev (Civ.App.) 27 S.W.(2d) 928]. 

65. Wenzel v. Great Northern Ry. 
Co., 140 N.W. 81, 152 Wis. 418. 

66. See Equity § 734. 

67. Langdon vy. Taylor, 180 F. 385, 
103 C.C.A. 531; Newell v. Weisman, 
156 A. 836, 113 Conn. 744; Farm Cred- 
it Corporation v. Rigby Nat. Bank, 
290 BP. 211, 49 Idaho 444; City Nat. 
Bank in Childress v. Phillips Petrole- 


um Co., (Tex.Civ.App.) 47 S.W.(2d) 
357; Driscoll v. Morris, (Tex.Civ. 
App.) 275 S.W. 196. 

68. White v. Donini, 9 P.(2d) 92, 


167 Wash. 290. 

69. Franklin Sugar Refining Co. v. 
Lipowicz, 221 N.Y.S. 11, 220 App.Div. 
160. 


Tex.—Guadalupe County v. Poth, 
(Civ.App.) 153 S.W. 919. 

72. Copp v. Rives, 217 P. 8138, 62 
Cal.App. 776. 

Agreed or stipulated facts as ren- 
dering findings unnecessary generally 
see supra § 1071. 

73.5 Collis vy. (Cone, 129 “Py 753, 64 
Or. 157, Ann.Cas.1914D 795. 


74; Hibernia.; Savi, ,€lGsf ISOC. |) V. 
Clarke, 42 P. 425, 110 Cal. 27; Fincher 
v. Malecolmson, 30 P. 835, 96 Cal. 38. 

[a] Withdrawal.—There was a 
failure to appear where defendant, by 
attorney, appeared specially to move 
for a continuance of the case, and on 
the motion being denied withdrew 
from the trial. Eltzroth v. Ryan, 27 
P7932) 91. Cal, 584: 


75. Savings, etc., 
xtreme O05 Gil Moa. ol 
76. Time for filing see infra § 1143. 


77. Wescott v. Catencamp, 209 N. 
W. 691, 190 Wis. 520. 


78, Frank v. Witlin, 194 N.Y.S. 795, 
201 App.Div. 709. 


79. Tilden v. Century Realty Co., 
152 A. 707, 112 Conn. 439. 


80. Reich v. Rebellion Silver Min. 
Co., 2 P. 708, 3 Utah 254. See Ravany 
v. Equitable Life Assur. Soc. of U. 
S., 194 P. 8738, 26 N.M. 514 (a finding 
has no effect where it was made not 
only after the judgment was signed, 
but also without notice). 

81. Stafford v. Crawford, 76 N.W. 
496, 118 Mich. 285. 


Soc. v. Thorne, 


88. Love v. Rempe, (Tex.Civ-App:)- 
44 S.W. 681; Osborne v. Ayers, (Tex. 
Civ.App.) 32 S.W. 73. . 

89. Findings: 


As to bar by limitation see Limita- 
tions of Actions § 793. 


Construction and operation of see in- 
fra §§ 1147-1159. 


Of ultimate or evidentiary facts see 
infra § 1099. 


Sufficiency of see infra §§ 1092-1106. 


90. Cal.—Canty v. Staley, 123 P. 
252, 162 Cal. .379;) Hoyt varHarty 37 
Pig 569,) 149" Cale 7220) Blochimanav. 


Spreckels, 67 P. 1061, 135 Cal. 662, 57 
L.R.A. 213; Moore v. Copp, 51 P. 630; 
119 Cal. 429; Malone v. Bosch, 38 P. 
516, 104 Cal. 680; Posachane Water 
Co. v. Standart, 32 P. 532, 97 Cal. 476; 
Pereira v. Smith, 21 P. 739, 79. Cal. 
232; Malone v. Del Norte County, 19 
P. 422) 77 Cal. 217; Lincoln v. Hog- 
gard, 225 P. 770, 66 Cal.App. 196; 
Kessler v. Young, 214 P. 665, 61 Cal. 
App. 41; Espinosa v. Stuart, 199 P. 
66, 52 Cal.App. 477. 


Idaho.—South Boise Water Co. v. 
McDonald, 296 P. 591, 50 Idaho 409; 
Tage Vv. Alberts, 13\) Py do ee2icdanio 
(Hasb.) 271. 


Ind.—Hohn y. Shideler, 72 N.E. 575, 
164 Ind. 242; Elliott v. Pontius, 35 
NA. 562, 36 N.B). 421, 186 Ind. 641; 
Borror v. Carrier, 73 N.H. 123,34 Ind. 
App. 3538. 

Kan.—Biltgen v. Biltgen, 250 P. 265, 
121 Kan. 716; McCandliss v, Kelsey, 
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ported,®! is not fatal. 


ings.°? 


cause.®® 


Statutes or municipal charters. 
charter is not to be found as a fact where it has 
been made a public act to be read in evidence with- 
Also, findings of fact may properly 


out proof.®® 


16 Kan. 557. 

Mich.—Wiley v. Loveley, 8 N.W. 
716, 46 Mich. 83. 

Minn.—Tew v. Webster, 114 N.W. 
647, 103 Minn. 110. 

N.D.—Joslyn v. Smith, 49 N.W. 


382, 2 IN.D. 53: 

Ohio.—Cook v. Niehaus, 8 Ohio Dec. 
(Reprint) 505, 8 Cine.L.Bul. 259. 

Or.—Laneaster Tire & Rubber 
vy. McGraw, 195 BP. 815, 99 Or. 406. 

Tex.—Walters v. Bray, (Civ.App.) 
70 S.W. 443. 

Wash.-—Carsteiss & Earles v. Hine, 
81 P. 1004, 39 Wash. 498. 

Wis.—Disch v. Timm, 77 N.W. 196, 
101 Wis. 179. 


91. Giletti v. Saracco, 42 P. 918, 
1107 Calje428" Rogers) v.. Duff, 3L—P. 
836, 97 Cal. 66; Newman v. Maldona- 
do, 30 P. 833, 96 Cal. xviii; Dolliver 
v. Dolliver, 30 P. 4, 94 Cal. 642; 
Spargur v. Heard, 27 P. 198, 90 Cal. 
221; Dedmon v. Moffitt, 26 P. 800, 
89 Cal. 211; Hawes v. Clark, 24 P. 
116, 84 Cal. 272; Himmelman v. Hen- 
ry, 23 P. 1098, 84 Cal. 104; Moneta 
Canning, etc., Co. v. Martin, 88 P. 369, 
qCal.Unrep.Cas. *318:. Weicherss sv. 
Dehail, 183 P. 187, 41 Cal.App. 547. 


Conformity of findings to evidence 
see infra § 1105. 

g2. Chambers v. Farnham, 179 P. 
423, 39 Cal.App. 17; Storey & Fawcett 
v. Nampa & Meridian Irr. Dist., 187 P. 
946, 32 Idaho 713. 

93. Ferro v. Lagomarsino, 188 P. 
626, 45 Cal.App. 741; Warrick v. Spry, 
97 N.E. 361, 49 Ind.App. 327. 

94. Aydelotte v. Billing, 97 P. 698, 
8 Cal.App. 673. 

95. Graham v. Plotner, 
735, 87 Ind.App. 462. 


96. Stephens y. Doxey, 218 P. 965, 
62 Utah 241. 


97. Peak v. Republic Truck Sales 
Corporation, 230 P. 948, 194 Cal. 782; 
Griffith vy. Maxfield, 218 P. 105, 62 
Witanes i 

[a] Mlustration.—In an action by 
contractors against subcontractors 
for failure to complete the extension 
of a canal, defendants’ allegations 
that plaintiffs, by failing to furnish 
necessary rights of way and present- 
ing and settling a claim against the 
city employing them for damages for 
its failure to do so, waived or were 
estopped from asserting their claim, 
presented mere legal conclusions, as 
to which it was not incumbent on the 
court to make specifie findings. Grif- 
fith v. Maxfield, 218 P. 105, 62 Utah 
5 

98. Tyndall v. Pinelawn Cemetery, 
151 N.Y.S. 428; Purinton v. Purinton, 
176 N.W. 31, 42 S.D. 426. 


Co. 


151 N.E. 


Likewise, the want of a 
finding is not fatal unless there was evidence be- 
fore the court from which it was required to make 
a finding which would countervail its other find- 
It is not necessary to make findings as to 
facts judicially noticed,®* facts implied by law,°* 
matters which will be presumed,®® a ruling on a 
former appeal which is the law of the case,°® legal 
conclusions which have been pleaded,®’ or prior 
interlocutory orders or proceedings in the same 


pala 
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be silent as to validity or construction of statutes.’ 
However, the law of a foreign state is a question 
of fact on which findings should be made.” 


Repetition. Where the same allegations are con- 
tained in two pleadings of defendant and there are 
complete findings as to one pleading, they need not 
be repeated as to the other pleading. 
unnecessary to make specific findings on affirmative 
allegations in the answer where such allegations fol- 
low and merely emphasize the denials in the answer 


Also, it is 


and the answer is sufficient without them.* 


A municipal 
General. 


99. City of Austin v. Great South- 
ern Life Ins. Co., (Tiex.Civ.App.) 211 
S.W. 482 [rev on other grounds 243 
SW. (8c ie Pex: 1], 


1. City of Alameda y. City of Oak- 
land, 246 P. 69, 198 Cal. 566. 


2. Russell v. Joys, 116 N.E. 549, 
227 Mass. 263. 


3. Schlageter v. Cutting, 2 P.(2d) 
875, 116 Cal.App. 489; Morris v. Filo- 
meo, 265 P. 991, 90 Cal.App. 432. 


4 Tower v. Wilson, 188 P. 87, 45 
Cal.App. 123. 


[a] Separate defense covered by 
general issue.—Where an alleged sep- 
arate defense simply sets up matters 
contained in a general issue of own- 
ership framed on the other pleadings, 
a failure to make specific findings 
thereon is not error. Black v. Black, 
16 PR. 31 v4 Cal. 520; 


5. See supra §§ 1068-1073. 


6. James v. Haley, 297 PB. 920, 212 
Cal. 142; Baird v. Upper Canal Irr. 
Con women LOGO a Omeitale ons 


Waiver see supra § 1074. 


7. U.S.—Towle v. Boston First 
Nat. Bank, 153 EF. 566, 82 C.C.A, 520; 
Anglo-American Land, etc., Co. v. 
Lombard, 132 F. 721, 68 C.C.A. 89 [cert 
dén 25 S.Ct. 793, 196 U.S: 638, 49 I. 
Ed. 630]. 

Cal.—Crescent Lumber Co. v. Lar- 
son, 135 P. 502, 166 Cal. 168; Banning 
v. Kreiter, 94 P. 246, 153 Cal. 33; Bell 
VieAdams) < S05 Pel) s50) Calin W72 
Senior v. Anderson, 72 P. 349, 138 Cal. 
716; Clark v. Hewitt, 68 P. 303, 136 
Cal. 77; Adams v. Helbing, 40 P. 422; 
Ricks v.. Lindsay, 31 P: 262,96 Cal: 
xviii; Brison v. Brison, 27 P. 186, 90 
Cal. 328; Spotts v. Hanley, 24 P. 738, 
85 Cal. 168; Casey v. Jordan, 9 P. 99, 
67 Cal. xix; Conklin v. Stone, 6 P. 378, 
66 Cal. xvii; Porter v. Muller, 4 P. 
581;765: Calfbl2s" Rossiv. Hvans, 4 Py 
443, 65 Cal. 4839; Hawes v. Green, 3 
P. 496; Duane v,. Neumann, 2 P. 274, 
410, 64 Cal. xvii; Roeding v. Perasso, 
62 Cal. 515; Du Prat v. James, 61-Cal. 
361; Knight v. Roche, 56 Cal. 15; Pa- 
cific Bridge Co. v. Kirkham, 54 Cal. 
558; Byrnes v. Claffey, 54 Cal. 155; 
Paulson v. Nunan, 54 Cal. 123; Shaw 
v. Wandesforde, 53 Cal. 300; Baggs 
v. Smith, 53 Cal. 88; Kennedy v. Ber- 
52 Cal. 87; Speegle v. Leese, 51 
Cal. 415; Campbell v. Buckman, 49 
Cal. 362; Kennedy v. National Surety 
Co. 295 P2859, I CalAppa sve: Mare 
tin v. Fisher, 291 P. 276, 108 Cal.App. 
34; Pendell v. Warren, 243 P. 707, 76 
Cal.App. 33; Bird v. Murphy, 236 P. 
154, 72 Cal.App. 39; Jacuzzi v. Jacuz- 
zi, 176 P. 872, 38 Cal.App. 5338; Hepler 
v. Wright, 170 P. 667, 35 Cal.App. 567; 
Fox v. Windemere Hotel Apartment 
Co., 157 P. 820, 30 Cal.App. 162; Em- 
erzian v. Asato, 137 P. 1072, 23 Cal. 


[§ 1077] (2) Matters in, or Not in, Issue—(a) In 
In a case wherein findings of fact are re- 
quired® and not waived,® it becomes the duty of the 
court to make findings on all material issues’ of 


App, 2513. Williams ve Pratt; di0seae 
151, 10 Cal.App. 625. 


Idaho.—Fairbairn v. Keith, 276 P. 
966, 47 Idaho 507; Storey & Fawcett 
v. Nampa & Meridian Irr. Dist., 187 
P. 946, 32 Idaho 713; Later v. Hay- 
wood, 93 P. 374, 14 Idaho 45; State v. 
Baird, 88 P. 233, 13 Idaho 29; Id., 89 
P. 298, 13 Idaho 126; Wood v. Broder- 
son, 85 P. 490, 12 Idaho 190; Standley 
v. Flint, 79 P. 815, 10 Idaho 629; Wil- 
son v. Wilson, 57 P. 708, 6 Idaho 597; 
Bowman vy. Ayers, 13 P. 346, 2 Idaho 
(Hasb.) 305. 

Ill.—Semple v. Hailman, 8 Ill. 131. 

Ind.—Light v. Schneck, (App.) 86 
N.E. 442. uy 

Mich.—Hudson y, 
467, 72 Mich. 363. ' 

Minn.—Mortgage Land Inv. Co. v. 
McMains, 215 N.W. 192, 172 Minn. 110; 
Roussain v. Patten, 48 N.W. 1122, 46 
ne 308; Lowell vy. North, 4 Minn. 


Roos, 40 N.W. 


Mo.—Downing v. Bourlier, 21 Mo. 
149; Pratt v. Rogers, 5 Mo. 51. 


Mont.—Helena v. Hale, 100 P. 611, 
38 Mont. 481; Estill v. Irvine, 26 P. 
1005, 10 Mont. 509. 


Neb.—Clark v. Neumann, 76 N.W. 
892, 56 Neb. 374. 


N.Y.—Schmitz v. Brooklyn Union 
EBLeR.1Co.,-97% NeYeS..791, idl Apnpsbive 
308; Sixth Ave. R. Co. v. Gilbert El. 
R. Co., 43 N.Y.Super. 292, 3 AbB.N. 
Cas. 372 [dism in 71 N.Y. 430]. 


Or.—Maeder Steel Products Co. v. 
Zanello, 220 P. 155, 109 Or. 562; Siv- 
erson v. Clanton, 170 P. 933, 88 Or. 261 
[mod on other grounds 171 P. 1051, 88 
Or. 261]; Henderson v. Reynolds, 110 
P. 979, 57 Or. 186; Freeman v, Trum- 
mer, Sle Pol On. SOnOn te Sik 


Philippine.—Monteltibano vy. Direc- 
tor of Lands, 21 Philippine 449; Ros- 
co v. Rebueno, 11 Philippine 300; Ago- 
noy v. Ruiz, 11 Philippine 204; En- 
riquez v. Enriquez, 3 Philippine 746; 
Braga v. Millora, 3 Philippine 458. 


S.D.—Bailey v. Farmers’ State 
Bank, 150 N.W. 942; Craigo v. Craigo, 
118 N.W. 712, 22 S.D. 417; Missouri 
River Tek Co. v. Mitchell, 116 N.W. 
67, 22 S.D. 191; Taylor v. Vandenherg, 
90 N.W. 142, 15 S.D. 480; Lyon, v. 
Plankinton Bank, 89 N.W. 1017, 15 S. 
D. 400; Cassill v. Morrow, 82 N.W. 
418, 13 S.D. 109; McKenna v. Whit- 
taker, 69 N.W. 587, 9 S.D. 442. 


Utah.—Baird v. Upper Canal Irr. 
Co., 257 P. 1060, 70 Utah 57; Munsee 
v. McKellar; 116 P. 1024, 39 Utah 282; 
Everett v. Jones, 91 P. 360, 32 Utah 
489; Dillon Implement Co. y. Cleavé- 
land, 88 P. 670, 32 Utah 1; Mitchell 
v. Jensen, 81 P. 165, 29 Utah 346; 
Victor Gold, ete., Min. Co. v. National 
Bank, 49 P. 826, 15 Utah 391. See TI. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fact® raised by the pleadings® and evidence!® and in 
respect of which findings are necessary to support 
So, generally, the court should 
find the facts on every issue,!*? every controverted 
issue of fact,}* or every issue of fact raised by the 
Also, it has been held or stated in a 


the judgment.1+ 


1 ya 14 
pleadings. 


xX. L. Stores Co. v. Moon, 162 P. 622, 

49 Utah 262 (recognizing rule). 
Wis.—Galusha v. Sherman, 81 N.W. 

495, 105 Wis. 263, 47 L.R.A. 417. 


“There is an absolute right to have 
a material issue which is presented 
determined by the findings of the 
court.” — Birdy.) Murphy; 236 Py 154, 
72 Cal.App. 39, 44. 

[a] Damages.—Failure to find on 
the amount of damages, when in is- 
sue and material, renders the decision 
one against law. Knoch vy. Haizlip, 
124 P. 998, 163 Cal. 146. 

[b] Wiew of court as to what are 
issues must be shown in the findings. 
Johnson v. Squires, 53 Cal. 37. 

[ce] Facts within issues.—It is not 
the office of a special finding to find 
expressly on the issues but to find 
the facts proven within the issues. 
Kepler v. Conkling, 89 Ind. 392. 


Failure to find on material issue as 
ground for new trial see New Trial 
§ 131. 


8. Hagenah v. Bidwell, 189 P. 799, 
46 Cal.App. 556; McLain v. Barr, 264 
P. 75, 125 Kan. 286; In re Mississippi 
River Boulevard in City of St. Paul, 
211 N.W. 9, 169 Minn. 231. 


9. Cal.—Tucker v. United Rail- 
roads of San Francisco, 154 P. 835, 
171 Cal. 702; California Mother Lode 
Ninine: (Coss Vs sbace, 1338.gP) 2 14, 8165 
Cal. 549; Schoolcraft v. B. O. Kendall 
Co., 291 P. 659, 108 Cal.App. 546; Ros- 
si v. Beaulieu Vineyard, 130 P. 201, 
20 Cal.App. 770. 

Conn.—Nowski v. Siedlecki, 75 A. 
135, 83 Gonn. 109. 

Idaho.—Berding vy. Northwestern 
Securities Co., 211,.P. 62, 36 Idaho 
384; Reno v. Richards, 178 P. 81, 32 
Idaho 1. 

Or.—Turner v. Cyrus, 179 P. 279, 91 
Or. 462; Clark v. Bundy, 44 P. 282, 
PAI ON Ns ASD 

Utah.—Simper v. Brown, 278 P. 529, 
74 Utah 178; Prows v. Hawley, 271 
P. 31, 72 Utah 444; Baker v. Hatch, 
2o 2 603510 Utah 1, 

{a] All material issues joined.— 
Wessel v. Seminole Phosphate Co., 
io eZa), 999 Zuccala y.. Surerest 
Orchards, 280 P. 344, 130 Or. 612. 


{b] Rule applies in equity cases.— 
Simper v. Brown, 278 P. 529, 74 Utah 
178. 

[ec] Where two issues of fraud are 
presented by the pleadings, one re- 
lating to fraud in obtaining a prom- 
issory note and the other relating to 
fraud in obtaining a written agree- 
ment, a finding should be made on 
each issue presented, as fraud is a 
serious matter and may have existed 
as to one instrument and not as to 
the other. Floyd v. Tierra Grande 
Development Co., 197 P. 684, 51 Cal. 
App. 654. 

{d] Particular pleadings.—(1) In 
determining what issues require find- 
ings, all the pleadings must be taken 
together. Boynton v. Hardin, 58 P. 
1007, 9 Kan.App. 166. (2) There must 
be a finding on every material issue 
regardless of whether it is raised by 
the complaint (Colby v. Title Ins. & 
Trust Co., 117 P. 913, 160 Cal. 632, 35 
L.R.A.N.S. 818, Ann.Cas.19138A 515; 
Erickson v. Winegar, 236 P. 870, 41 
Tdaho 1), (3) plea or answer (Lack- 
mann v. Kearney, 75 P. 668, 142 Cal. 
112; Samuel v. Allen, 33 P. 273, 98 
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Cal. 406; Demick v. Cuddihy, 12 P. 
Zone Le PP. 16672 Cal 1103s) Phipys Vv. 
Harlan, 53 Cal. 87; Swift v. Canavan, 
52 Cal. 417; Le Clert v. Oullahan, 52 
Cal. 252; People *v. Forbes, 51 ‘Cal: 
628; Laven v. Cowan, 291 P. 877, 108 
Cal.App. 628; Le Blond v. Townsley, 
290% PL W05L e108 CalsAppy 8 3" Push 
v. Dawson, 273 P. 39)'95 Cal-App.505; 
Stevens v. Moon, 202 P. 961, 54 Cal. 
App. 737; Maxwell v. Western Auto 
Stage Co., 189 P. 710, 46 Cal.App. 548; 
Beckett v. Stuart, 138 P. 115, 23 Cal. 
App. 373; Mushet v. Fox, 91 P. 534, 
6 Cal.App. 77; Erickson v. Winegar, 
206 MEL Si0,. 4 eldahom> Lorenzi «Vv. 
Star Market Co., 115 P. 490, 19 Idaho 
674, 35 L.R.A.N.S. 1142; Bahnsen v. 
Gilbert, 56 N.W. 1117, 55 Minn. 334; 
Farrar v. Lyon, 19 Mo. 122; Quinlan 
vi. Calvert. (iT P4238, 06. Mont. 1055 
Hankinson v. Hankinson, 39 S.H. 385, 
Gt US. Coos) Toller ewok aeErLul 
School Dist., 38 S.E. 220, 60 S.C. 41), 
(4) counterclaim (City of St. Louis 
ex rel. and to Use of Sears v. Clark, 
(Mo.App.) 35 S.W.(2d) 986; Petty v. 
St.. George Garage Co., 206 P. 720, 
60 Utah 126; Snyder v. Allen, 169 P. 
945, 51 Utah 291; Everett v. Jones, 91 
P. 360, 32 Utah 489), (5) cross com- 
plaint, cross petition (Browne v. T. 
J. Lawrence Co., 268 P. 631, 204 Cal. 
424: Math v. Crescent Hill Gold 
Mines Co. of California, 161 P. 140, 31 
Cal.App. 636; Crawford v. Inglin, 258 
P. 541, 44 Idaho 663; Reno v. Rich- 
ards, 178 P. 81, 32 Idaho 1), (6) or re- 
ply (George v. Fritsch Loan & Trust 
Co., 256 P. 400, 69 Utah 460). 


10. Cal.—James v. Haley, 297 P. 
920, 212 Cal. 142; Murphy-Cantrell 
on ve Muleahy, 237 P. 557, 72 Cal.App. 


Idaho.—Bentley v. Kasiska, 288 P. 
897, 49 Idaho 416. 


Kan.—City of Emporia v. Humph- 
rey, 297 P. 712, 132! Kan. 682 [reh den 
299 P,, 950; 133 Kan. 176]: 


N.Y.—Morehouse Vint 
Heights R. Co., 78 N.B. 179, 185 N.Y. 
520, 7 Ann.Cas. 377 frev 92 N.Y.S. 
1134, 102 App.Div. 627]. 


Utah.—Mendelson y. Roland, 243 P. 
798,66 Utah 487. 

Wis.—Kelm v. Woodbury, 137 N.W. 
757, 150 Wis. 499. 

[a] Conflicting evidence.—Hunt- 
ington v. Vavra, 172 P. 166, 36 Cal. 


Brooklyn 


App. 852; Security Life Ins. Co. of 
America v. Booms, 159 P. 1000, 31 
Cal.App. 119; Cordano v. Kelsey, 


(App.) 151 P. 391 [reh den 151 P. 398, 
28 Cal.App. 9]; Balzer v. Aukamp, 6 
P.(2d) 614, 166 Wash. 268; Barto Co. 
v. Aylmore, 216 P. 857, 125 Wash. 394. 


[b] Material issues on which evi- 
dence has been introduced.—Imperial 
Valley Long Staple Cotton Growers’ 
Ass’n v. Davidson, 209, P. 58, 58 Cal. 
App. 551; Arnaz v. Forbes, 197 P. 364, 
51 Cal.App. 665; Caulfield v. Gugliel- 
mietti,, 169 PB. 722) 935 Cal-App.. 253% 
Berlin Mach. Works v. Dehlbom Lum- 
ber Co., 160 P. 746, 29 Idaho 494; Gu- 
lick v. Connely, 42 Ind. 134; Fuller v. 
William 264 2. 7%, 125) Kan 254; 
Citizens’ Nat. Bank of Chickasha v. 
Lehrling, 215 P. 828, 113 Kan. 545; 
Nordman y. Johnson, 146 P. 1125, 94 
Kan. 409. See Harrelson v. Miller & 
Lux, 188 P. 800, 182 Cal. 408 (find- 
ings should be made on an issue of 
special damages where evidence has 
been introduced in support of an al- 
legation thereof); Black v. Solano 
Co., 299 P. 843, 114 Cal.App, 170 (find- 
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few cases that the findings must cover all material 
issues raised by the pleadings regardless of the evi- 
dence,*> and that the parties are entitled to findings 
of fact on a matter not alleged but litigated by 
common consent.'® 
unnecessary to make findings on immaterial issues,!* 


However, it is generally deemed 


ings should be made on major and 
valid defenses where there is evidence 
tending to sustain them). 


11. Cochise County v. Copper 
Queen Consol. Min. Co., 71 P. 946, 8 
Ariz, 221; Harlan v. Lambert, 125 P- 
1079, 19 Cal.App. 349; Erickson v. 
Winegar, 236 P. 870, 41 Idaho 1; Mc- 
Pheeters v. Smith, 167 P. 575, 85 Or. 
595; Darning v. Miles, 111 P. 702, 112 
P. 1084, 57 Or. 5938. 


12. Blockton Cahaba Coal Co. v. 
U. S., 24 F.(2d) 180 frev 15 F.(2d) 
863]; Thomas v. Clayton Piano Co., 
151) Pi 543,47 Utah’ 94: 


13. Young v. Miner, 124 N.W. 660, 
141 Wis. 501. 


14 WHnage v. Escano, 38 Philippine 
657; Kiessling v. Orth, 249 P. 1052, 
119 Or. 473; Kee v. Carver, 187 P. 
1116, 95 Or. 406. See Aringo v. Arena, 
14 Philippine 263, 266 (“it is the duty 
of the lower court to make a finding 
of all the facts presented by the 
pleadings and supported by the 
proof’); Siverson v. Clanton, 171 P. 
1051, 88 Or: 261, 276 [mod 170) P. 1933, 
88 Or. 261] (“the findings of fact, 
originally made, conform to the aver- 
ments of the complaint, thereby ren- 
dering it unnecessary to find upon any 
other issues’’). 


15. Simper v. Brown, 278 P. 529, 
74 Utah 178; Snyder v. Allen, 169 P. 
945, 51 Utah 291; Everett vy. Jones, 
91-P. 360, 32 Utah 489. 


16. Dean vy, Hitchings, 41 N.W. 240, 
40 Minn. 31; Johnson vy. Centerville 
Milling Co., 156 N.W. 82; 37 Si Dit. 


[a] Issues arising from evidence 
only.—‘‘Issues which arise from the 
evidence and which are not directly 
made by allegations in the pleadings, 
should be found upon.” Starkweather 
Ma Eddy, 261 P. 768, 87 Cal.App. 92, 


17. Cal.—Chester R. Pyle Co. v. 
Fossler, 252 P. 599, 200 Cal. 204; Lang- 
ford v. Thomas, 252 P. 602, 200 Cal. 
192; Sharp v. Pitman, 137 P. 234, 166 
Cal. 501; Great Western Gold Co. v. 
Chambers, 101 P. 6, 155 Cal. 364; Fogg 
v. Perris Irr. Dist., 97 P. 316, 154 Cal. 
209; Puckhaber v. Henry, 93 P. 114, 
152 Cal. 419, 125 Am.S.R. 75, 14 Ann, 
Cas. 844; Garvey v. Lashells, 91 P. 
498, 151 Cal. 526; Power v. Fairbanks, 
SO4P) 1075, (146 Cal. 615i Boy.deivs 
Liefer, 77 P. 958, 144 Cal. 836; Adams 


VemELODKINS Bil eer (ong 1 aC other leore 
OLRooles ven Dolanw 62 9h. y3 0. 2 oueal 
471; Southern Pac. R. Co. v. Dufour, 


SOL PSone Go) | Calsa Ob wal Quel Atus olor 
Millers ve “Hicken, (28. Pu secs. 92) Cal. 
229; Brison v. Brison, 27 P. 186, 90 
Cal. 3233 Graham v. Larimer, 23 P. 
286, 83 Cal. 173; Evans v. De Lay, 22 
P. 408, 81 Cal. 103; Daly v..Soroco, 
22 P. 211, 80 Cal. 367; Snyder v. Tuni- 
tas Petroleum Co., 13 P. 479, 72 Cal. 
194; Louvall v. Gridley, 11 P. 777, 70 
Cal. 507; Thompson y. Lyon, 14 Cal. 
$89; Wells v. Zenz, 256 P. 484, 88 Cal. 
App. 137; Bennett v. San Ramon Val- 
ley Bank, 250 P. 188, 79 Cal.App. 458; 
Blackmer v. Pierce, 243 P. ‘718, %5 
Cal.App. 779; Luitwieler v. Luitwieler, 
234 P. 329, 71 Cal.App. 50; Altschul v. 
Alexander, 224 P. 760, 65 Cal.App. 526; 
Reynolds v. Jackson, 144 P. 305, 25 
Cal.App. 490; Gish v. Ferrea, 101 P. 
27, 10 Cal.App. 53; Prince v. Kennedy, 
85 P. 859, 3 Cal.App. 404; Meek v. De 
Latour, 88° Pe 8007 2) CalvAipp. 1268 
Colo.—Buckers Irr., ete, Co. v. 
Farmers’ Independent Ditch Co., 72 
P. 49, 31 Colo. 62; St. Vrain Stone 
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issues not determinative, 


Co. v. Denver, ete:, RsCo:,°32..P. 827; 
LACOLoN 21:1; 


Conn.—Contaldi v. Errichetti, 64 A. 
211,°79° Conn. 273; See Bridgeport 
Airport y. Title Guaranty & Trust 
Co. 150) Ago 09, LF Conn. 537) 543, 74 
A.LR. 345 (‘a trial court is rarely 
justified in failing to find facts which 
have been proven and which a party 
asks to have incorporated in the find- 
ing merely because it deems them 
immaterial’’). 


Idaho.—Gould vy. Hill, 251 P. 167, 


43 Idaho 93; Peoples v. Whitworth, 
238 P. 306, 41 Idaho 225; Shawver v. 
Shawver, 136 P. 4386; 25. Idaho: 70; 


onc v. Bates, 110 P. 265, 18 Idaho 
374. 
Kan.—Boynton v. 
1007, 9 Kan.App. 166. 
Mich.—Darling Milling Co. v. Chap- 
man, 92 N.W. 352, 131 Mich. 684; Slo- 
comb y. Thatcher, 20 Mich. 52. 
Minn.—Lowell v. North, 4 Minn. 32. 
N.Y.—Keegan v. Smith, 70 N.Y.S. 
260, 60 App.Div. 168 [aff 65 Ni. H. 1118, 
172 N.Y. 624]. 


Or.—Burnett v. Marrs, 125 P. 838, 
62 Or. 598; Lewis v. Portland First 
Nata-Bank, 918 | B= 990,46. Or.) 2825 
Reade v. Pacific Supply Assoc., 66 P. 
443, 40 Or. 60. 


Tex.—Goode v. Lowery, § S.W. 73, 
70 Tex. 150; Daugherty v. Templeton, 
110 S.W. 558, 50 Tex.Civ.App. 304. 


Utah.—Mills v. Gray, 167 P. 358, 50 
Utah 224; Maynard v. Locomotive 
Engineers’ Mut. L., etc., Ins. Assoc., 
517 P2259; 16 Utah 145, 67 Am.S.R. 602. 


Wash.—Scott v. Bourn, 43 P. 372, 
13 Wash. 471. 


“The trial court was not required 
to make findings on any issue imma- 
terial to its decision.’ Gould v. Hill, 
251 P. 167, 48 Idaho 93, 109. 


{a] Affirmative matter in answer. 
—Where defendant sets up affirmative 
matter in the answer, presenting no 
material and substantial issue, and 
which does not affect plaintiff's right, 
it is unnecessary for the court to 
make finding’s thereon. Montpelier 
Milling Co. v. City of Montpelier, 113 
P. 741, 19 Idaho 212. 

{b] Where findings dispose of all 
material issues in the case, it is un- 
necessary that they go further. Gil- 
lons v. Turner Oil Co., 190 P. 185, 46 
Cal.App. 678. 

Effect of findings on immaterial is- 
sues see infra § 1104. 


18. Harris v. Chapman, 5 P.(2d) 
33, 51 Idaho 283; Harvey v. Deseret 
Sheep Co., 234 P. 146, 40 Idaho 450; 
Koon v. Empey, 231 P. 1097, 40 Idaho 
6; In re Mississippi River Boulevard 
in, City, of St, Paul, 211 IN: W. 9} 169 
Minn. 231. 


19. Cal.—Ward v. Sherman, 100 P. 
864, 155 Cal. 287; Glassell v. Glassell, 
82 P. 42, 147 Cal. 510; Burton v. Mul- 
lenary, 81 P. 544, 147 Cal. 259; An- 
derson v. Black, 11 P. 700, 70 Cal. 226; 
Robb .v. Cardoza, (App.) 16 P.(2d) 


Hardin, 58 P. 


325; Zuanich v. Petrich, 298 P. 162, 
113 Cal.App. 308; Irer v. Gawn, 277 
P. 1053, 99 Cal.App. 17; Moody v. 


Judah Boas Finance Corporation, 268 
P. 974, 93 Cal.App. 21; U.S. Fidelity 
& Guaranty Co. v. Industrial Acci- 
dent Commission of California, 257 P. 
895, 84 Cal.App. 226; Weaver v. At- 
lantian Const. Co., 258 P..111, 84 Cal. 
App. 154; Emigh v. Wood, 253 P. 947, 
81 Cal.App. 347; Blackmer v. Pierce, 
ZASRP Tis, oo Cal.Appy 17.97 }Droy, tv. 
Trove ob 143, teeCabApp., 5; 
Powers v. Barton, 234 P. 435, 70 Cal. 
App. 778; Warder v. Hutchison, 231 


or necessary to a deter- 
mination, of the case,'® matters not made issues by 
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P. 568, 69 Cal.App. 291; Frazier v. 
Southern Counties Gas Cose2Z26me, 
833, 66 Cal.App. 609; Espinosa v. 
Stuart, 199 P. 66, 52 CaliApp. (47%; 
Chambers v. Farnham, 179 P. 423, 3 
Cal.App. 17; Mentry v. Broadway 
Bank & Trust Co., 129 P. 470, 20 Cal. 
App. 388; Pinheiro v. Bettencourt, 118 
P. 941, 17 Cal.App. 111; Reeder v. 
Wells Fargo & Co., 113 P. 342, 14 Cal. 
App. 790. 


Idaho.—Miller v. Monroe, 300 P. 362, 
50 Idaho 726; Barker v. McKellar, 296 
P. 196, 50 Idaho 226; Peoples v. Whit- 
worth, 238 P. 306, 41 Idaho 225; Kent 
v. Richardson, 71 P. 117, 8 Idaho 750. 


Ind.—Fietcher v. Martin, 25 N.B. 
886, 126 Ind. 55; Gardner v. Case, 13 
N.E. 36, 111 Ind. 494; Barger v. Stults, 
172 N.E. 549, 92 Ind.App. 87; Gowdy 
Gas Well, ete., Co. v. Pattison, 64 N.E. 
485, 29 Ind.App. 261. 


Minn.—Allegrezza v.' Great North- 
ou RY. Contec NW. 428, 175 Minn. 


Mont.—Brundy v. Canby, 148 P. 315, 
50 Mont. 454. 


Or.—Zuccala v. Suncrest Orchards, 
280 P. 344, 130 Or. 612; Siverson v. 
Clanton; 170 -P.--9337 88 Or, 261 Vmod 
on other grounds 171 P. 1051, 88 Or. 
261]; Boothe v. Farmers’, etc., Nat. 
Bank, 98 P. 509, 101 P. 390, 53 Or. 576. 


S.C.—Columbia, ete., R. Co. v. Lau- 
rens Cotton Mills, 61 S.E. 1089, 62 
S.H. 1119, 82.S.¢€. 24. 


8.D.—Wolfinger v. Thomas, 115 N. 
W. 100; 22 S.D. 57, 133 Am.S.R. 900. 


Tex.—Ratcliff v. Ratcliff, (Civ. 
App.) 161 S.W. 30. 


“A trial court need not find on is- 
sues not tendered by the pleadings.” 
Peoples v. Whitworth, 238 P. 306, 308, 
41 Idaho 225. 


[a] Rule applied.—(1) In action 
by wife to recover loan to former hus- 
band, where latter counterclaimed on 
basis of alleged contract for $5,000 
per year for services as her attorney, 
failure of trial court to find reason- 
able value of husband’s services to 
wife was not error, in the absence of 
any allegation of a promise of the 
wife to pay a reasonable compensa- 
tion. Troy v. Troy, 238 P. 143, 72 Cal. 
App. 757. (2) In an action by a seller 
against a buyer to recover payment 
for pipe, where the issue of fraud of 
the seller was not presented by the 
pleadings, there was no duty on the 
trial court to make.a finding in con- 
nection therewith. Frazier v. South- 
ern Counties Gas Co., 226 P. 8338, 66 
Cal.App. 609. (3) Absence of finding 
as to notice that seller could not make 
full delivery was not error, where 
such issue was notraised by the 
pleadings. Blackmer v. Pierce, 243 P. 
713, 75 Cal.App. 779. (4) Findings are 
properly silent on defense of settle- 
ment not pleaded. Weaver vy. Atlan- 
tian Const. Co., 258 P. 111, 84 Cal.App. 
154. (5) Where there was no issue 
relative to estoppel raised by the 
pleadings, a finding relative thereto 
was unnecessary. Mentry v. Broad- 
way Bank & Trust Co., 129 P. 470, 20 
Cal.App. 388. (6) Where complaint, 
seeking preferred claim for deposit 
made 30 minutes before bank closed, 
did not raise issue of fraud, finding 
thereon was not required. Barger v. 
Stults, 172 N.E. 549, 92 Ind.App. 87. 
(7) That defendant did not plead con- 
tributory negligence is a complete and 
final answer to a contention that the 
court erred in not making a finding 
on the issue of contributory negli- 
gence. Sherwood v. Thomas, (Cal. 
App.) 12 P.(2d) 676. (8) An agree- 
ment not pleaded, and therefore not in 
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the pleadings*® or matters made issues by the plead- 
ings but not by the evidence.*° 


Issues or questions 


requires no findings as to its 
existence or effect. Peoples v. Whit- 
worth, 238 P. 306, 41 Idaho 225. (9) 
Insufficient pleadings raise no issue 
requiring a finding. Davis v. Idaho 
Minerals Co., 231 P. 712, 40 Idaho 64. 
(10) It is not the duty of the court 
to make findings upon the matters, 
which, although controverted in the 
pleadings, are foreign to the issue be- 
tween the parties, and which, on. mo- 
tion, would have been stricken out of 
the pleadings as irrelevant and re- 
dundant. McCandliss v. Kelsey, 16 
Kan. 557. (11) No finding is essen- 
tial on an issue of fact made by the 
answer but eliminated by sustaining 
a demurrer. Ballou v. Sunflower Gold 
Mining Co.,~132 P. 1036, 165 Cal. 557. 


Effect of findings nia apence outside 
pleadings see infra § 1104. 


20. Ropes v. John ae Ae s Sons, 
79 P. 354, 145 Cal. 671; Macomber v. 
Bigelow, 58 P. 312, 126 Cal. 9; Wise 
v. Burton, 14 P. 683, 73 Cal. 174; Haw- 
kins v. Hawkins, 286 P. 747, 104 Cal. 
App. 608; Arnaz v. Forbes, 197 P. 364, 
51 Cal.App. 665; Live Oak Lumber 
Co. vet Harr, ((CaltAnpps) abae "rola 
Crais*v.- Gray, (82 {PP 1699; 81 ‘CalzApp: 
598: Burgess v. Mercantile Town Mut. 
Ins. Co., 89 S.W. 568, 114 Mo.App. 169; 
German-American Ins. Co. v. Tribble, 
86 Mo.App. 546; Gallatin Canal Co. v. 
Lay, 26 P. 1001, 10 Mont. 528; Roblin 
v. Palmer, 67 N.W. 949, 9 S.D. 36. 


issue, 


[a] Undisputed evidence.—Schaff 
ie stennedsi: (Tex.Civ.App.) 220 S.W. 
23. 

[b] No evidence.—Sausalito Bay 


Land Co. v. Sausalito Improvement 
Co., 186 P. 57, 166 Cal. 302; Kern River 
Co. v. Los Angeles County, 130 P. 714, 
164 Cal. 751; McKelvey v. Wagy, 108 
P. 268, 157 Cal. 406; Miller v. Bay 
Cities} Wiater/Co., 107; P..115, 15 77Cal: 
256, 27 L.R.A.N.S. 772; Woodham v. 
Cline, 62 P. 822, 130 Cal. 497; Moneta 
Canning & Preserving Co. v. Martin, 
88. Po .369, .7 Cal.Unrep.Cas. 38S. Tas 
Angeles First Nat. Trust & Savings 
Bank v. Northrup, (Cal.App.) 8 P.(2d) 
528; Hilbert v. Kundicoff, 290 P. 1080, 
108 Cal.App. 85; Wood v. Girot, 282 P. 
981, 102 Cal.App. 160; B'ackmer v. 
Pierce;! 248 P..713,-%6«CakAnvy 179; 
Wood v. Dailey, 186 P. 177, 44 Cal.Anpp. 
219; Monroe v. Pleasants, 182 P. 330, 
41 Cal.App. 139; Hepler v. Wright, 
170 PB. 667,. 35 Cal.App. 567; L. Sca- 
tena & Co. v. Van Loben Sels, 126 P. 
187, 19 Cal.App. 423; Reeder v. Wells 
Fargo & Co., 113 P. 342, 14 Cal.App. 
790; Johnson v. Butler, 170 N.W. 
140, 41 S.D. 236. 


[c] No substantial evidence.—Gee 
v. Baum, 199 P. 680, 58 Utah 445. 


[a] No affirmative evidence.— 
Southern California Commercial Co. v. 
Alberti, 207 P. 1023, 58 Cal.App. 84. 


[e] No evidence which would sup- 
port finding.—Kinsey v. Boyes, 260 P 
834, 86 Cal.App. 248. 


[f] “Evidence that does not tend 
to prove (1) an affirmative defense to 
a counterclaim does not call for a 
special finding as to the matter proved 
by such evidence.” L. Seatena & Co. 
v. Van Loben Sels, 126 P. 187, 19 Cal. 
App. 423, 428. (2) Where there is no 
evidence tending to show that the ac- 
tion was barred by limitations, a find- 
ing thereon is unnecessary. Smith v. 
J.0R. Newberry Co., 131, P. 1055.5 2m 
Cal.App. 432. 


[g] Where there is failure to 
prove an essential element of adverse 
use of water, the court does not err 
in failing to find on the question of 
adverse use. Smith v. Duff, 102 P. 
981, 39 Mont. 374, 183 Am.S.R. 582. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 1077-1079] 


which at first appear to be material may be ren- 
dered immaterial, so as to require no findings, by 
a finding or conelusion on another issue or ques- 
tion*! which is determinative of the case,?? an ap- 
plication of this principle being the lack of neces- 
sity of finding on all the defenses, where a finding on 
one issue necessarily determines the; case against 


plaintiff.?* 


Findings taken as whole. 


issues. 24 


{h] Bvidence held insufficient to 
impose on the court the duty of mak- 
ing certain findings. Balduini v.. Uli- 
barri, 228 P. 607, 30 N.M. 127. 


21. Merrill v. Gordon & Harrison, 
279 P. 996, 208 Cal. 1; Baumgarten v. 
California. Pac. Title & Trust Co., 
(Cal.App.) 16 P.(2d) 332; Morrice v. 
Fitch, 263 P. 269, 88 Cal.App. 10; Shel- 
ley v. Board of Trade of San Fran- 
cisco, 262 P. 403, 87 Cal.App. 344; 
Kessler v. Young, 214 P. 665, 61 Cal. 
App. 41; Ferry v. Fisk, 202 P. 964, 
54 Cal.App. 763; Van Loan vy. Glaze, 
106 BP. 250, 11 Cal.App:. 750;1 Hansen, 
Hammond & Clist v. Broadway Bank, 
Zoo. bP: O13, 124 Or—25, 


[a] Rule applied.—(1) Where, in 
a suit for specific performance, it is 
found that there is no contract to be 
. performed or enforced, there is no 
necessity for making findings as to 
plaintiff's right to specific perform- 
ance (Gish v. Ferrea, 101 P. 27, 10 
Cal.App. 53) (2) or the fairness of the 
alleged contract (Fitz v. Mills, 150 P. 
31p, 170 ‘Cal. 449). (3) The courtis 
justified in not making a finding on a 
contention that an instrument abso- 
lute on its face was a mortgage where 
it finds that the party attempting to 
raise the question was barred by 
laches from doing so. Hlling v. Fine, 
164 P. 891, 53 Mont. 481, Ann.Cas. 
1918C 752. (4) Where the court found 
that a party was not the owner of the 
property involved, it was not neces- 
sary to find specifically as to whether 
the property was mere personal prop- 
erty or a fixture. Jahnke v. Jahnke, 
253 P. 752, 81 Cal.App. 387. (5) 
Where, to establish a counterclaim, it 
was necessary to make a tender of an 
automobile, a finding that no such 
tender was made is the only finding 
necessary in regard to the counter- 
elaim. Laughlin v. Pacific Coast Mo- 
tor Car Co., 169 P. 996, 177 Cal. 86. 
(6) Where court finds waiver of fraud, 
there is no necessity for making a 
finding on the issue of damages re- 
sulting from the fraud. Ball v. 
Warner, 251 P. 929, 80 Cal.App. 427. 
(7) The amount of damages arising 
from delay in the construction of a 
building becomes wholly immaterial 
and a finding thereon becomes unnec- 
essary where the court finds that the 
delay was excusable. Hansen, Ham- 
mond & Clist v. Broadway Bank, 263 
P93, 124 Or. 25.) (8) TU is, not nec- 
essary to find net profits after a cer- 
tain date where the court correctly 
holds that plaintiff is not entitled to 
any of the profits after that date. 
Curtin v. Moroney, 246 P. 232, 117 Okl. 
276. 

22. Tropico Land & Improvement 
Co. v. Lambourn, 148 P. 206, 170 Cal. 
33; Roberts v. Ball, (Cal.) 38 P. 949; 
Trope v. Kerns, (Cal.) 20 P. 82 [aff 23 
P. 691, 83 Cal. 553]; Quinn v. Ander- 
son, 11 P. 746, 70 Cal. 454; Royal 
Realty Co. v. Harvey Inv. Co., 272 P. 
805, 95 Cal.App. 352; Associated In- 
dustries Ins. Corporation v. Indus- 
trial Accident Commission of Califor- 


It is not always neces- 
sary to make a specific finding as to each of sey- 
eral material issues where the findings taken as a 
whole, or construed together, clearly show that they 
inelude the court’s conclusion on all the material 


TRIAL 


Matters. 


on.?7 


[§ 1078] (b) Agreed, Admitted, 
Except in some jurisdictions,?’ it is not 
necessary to make findings as to matters admitted or 
not denied in the pleadings,?® or otherwise agreed 
However, 1 
not dispense with the necessity of a finding as to 
another matter not covered by the admission ;** and 
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or Undenied 


an admission of one matter does 


a particular admission may not be so clear and 


definite as to relieve the court of making any find- 
ing on the matter to which it relates.?° 

{§ 1079] (c) Express, Implied, or Negative Find- 
ings. Failure to make an express finding on an is- 
sie is not fatal where a finding thereon is neces- 


sarily implied from the findings made.?® Also, it 


nia, 259 P. 110, 85 Cal.App. 184; Rus- 
sell v. Riley & Peterson, 256 P. 557, 
82 Cal.App. 728; Phillips v. Stark, 223 
P. 448, 65 Cal.App. 136; White v. Hay- 
ward, 165 P. 972; 33° Cal.Apps 550; 
Boyer v. Richardson, 71 N.W. 981, 52 
Neb. 156; City Motor Trucking Co. 
v. Franklin Fire Ins: Co. of Philadel- 
phia, ea 239 Fel rs12.* t16e Ors. 2025 
Turner v. Cyrus, 179 P. 279, 91 Or. 
462; Naylor v. McColloch, 103 P. 68, 
54 Or. 305; Torsak v. Rukavina, 246 
P. 367, 67 Utah 166; Chambers v. 
Emery, 45 P. 192, 13 Utah 374. 


“Where findings are made upon is- 
sues which determine the case, other 
issues become immaterial, and a fail- 
ure to find thereon does not constitute 
error.” Associated Industries Insur- 
ance Corporation vy. Industrial Acci- 
dent Commission, 259 P. 110, 85 Cal. 
App. 184, 188. 


[a] Where two replications are 
filed to one plea, and there is a finding 
for plaintiff on one which is an an- 
swer to the plea, it is no objection 
that an issue to the other was not dis- 


poced of. Taylor v. Ricards, 9 Ark. 
23. Lane v. Tanner, 103 P. 846, 156 


Cal.-135; Smith v. Dubost, 84 P. 38, 
148 Cal. 622; Spaulding v. Dow, 50 
P. 548, 118 Cal. 424; Paden v. Gold- 
(Cal). 37 (BP. .759). Bradley..v. 
(Cal.) 34 BP. 234; Murphy v. 
Bennett, 9 P. 738, 68 Cal. 528; San- 
guinetti v. Pelligrini, 83 P. 293, 2 Cal. 
App. 294; Krohn v. Heyn, 14 S.W. 130, 
Tiwi DRex, 93193 


24. Bowers v: Union Trust Co. of 
San Diego, 3 P.(2d) 614, 117 Cal.App. 
259; Brown v. Shroeder, 263 P. 325, 
88 Cal.App. 192. 


[a] Repetition.—Findings of fact 
once made need not be repeated upon 
allegations repeated in other parts of 
pleading. Thibadeau v. Lake, 234 P. 
148, 40 Idaho 456. 


25. Baker v. Hatch, 257 P. 678, 70 
Utah 1. 

26. Cal.—Sacre v. Chalupnik, 205 
P. 449, 188 Cal. 386; Welch v. Alcott, 
198) 2...626;..185, Cal. .7315. Nelson iv. 
Trounce, 2195.0 P.7 398; 184) Cal. 732: 


Hutchison v. Barr, 190 P. 799, 183 Cal. 
182; Watson v. Lawson, 135 P. 961, 
166 Cal. 235; Humboldt Milling Co. v. 
Northwestern Pac. Ry. Co., 135 P. 508, 
166 Cal. 175; Goodyear Rubber Co. v. 
Eureka, 67 P. 1048, 1385 Cal. 613; Mur- 
phy v. Pacific Bank, 62 P. 1059, 130 
Cal. 542; Grossini v. Perazzo, 6 P. 450, 
. 545; Dvorak v. Latimer, 267 
P. 578, 91. Cal-App. 664; Collins v. 
Sargent, 264 P. 776, 89 Cal.App. 107; 
Weaver v. Fickett, 255 P. 257, 82 Cal. 
App. 116; Lewis v. Fowler, 252 P. 
786, 80 Cal.App. 717; Muraco v. Don, 
250 P. 1109, 79 Cal.App. 728; Tomlin 
v. Neale, 245 P. 800, 76 Cal.App. 726; 
Colver v. W. B. Scarborough Co., 238 
P. 1104, 73 Cal.App. 441; Macowsky v. 
Irvine, 9234 —-P} 839-1 CalkApp. = 77; 
Diamond Match Co. v. tna Casualty 
& Surety Co., 213 P. 56, 60 Cal.App. 


425; Stampfli v. Stampfli, 199 P. 829, 
53 Cal.App. 126; Cosgrave v. Donovan, 
199 PB. 808, 810, 52 Cal.App. 625; Hs- 
Pinosa v. Stuart, 199 BP. 66, 52 Cal. 
App. 477; Terry v. Southwestern Bldg. 
Co., 185 P, 212, 43 Cal.App. 366; Camp- 
bell Vv. -ingeram, 17/4) P7366," seal. 
App. 728; Fernandez v. Watt, 146 P. 
47, 26 Cal.App. 86; Roussin v. Kirk- 
patrick, 95 P. 1123, 8 Cal.App. T. 


Idaho.—Fouch v. Bates, 110 P.:265, 
18 Idaho 374; Edmundson y. Taylor, 
106 P. 991, 17 Idaho 618. 

Ind.—Allen v. Hollingshead, 57 N. 
BH. 917, 155 Ind. 178; Catherwood v. 
Catherwood, 127 N.E. 816, 78 Ind.App.- 
332. 

Minn.—Fenske v. Nelson, 
785, 74 Minn, 1. 


Mo.—Carlisle’s Adm’rs v. Mulhern 
& Keyser, 19 Mo. 56. 

Mont.—State v. Rocky Mountain 
Bell Tel. Co., 71 P. 311, 27 Mont. 394. 


N.Y.—Jacobson v. Brooklyn Lum- 
ber Co5e 76) NvE) 1075.) L842 Neve dbo 
Brooklyn Heights R. Co. v. Brooklyn 
City BL Cox, 135) Ney.S) 990, 2oieeApp: 
Div. 465. 

Or.—Siverson v. Clanton, 170 P. 933, 
88 Or. 261 [mod on other grounds 171 
P. 1051, 88 Or. 261]. 

S.D.—Anderson y. Alseth, 66 N.W. 
320, 8 S.D. 240. 


Wash.—Peterson v. Johnson, 55 P. 
932, 20 Wash. 497. 


Wis.—Hawkes v. Dodge County 
Mut. Ins. Co., 11 Wis. 188. 


See The Anthony D. Nichols, 49 F. 
(2d) 927 (where riders were parts of 
an insurance policy, and were so 
treated at the trial and in the plead- 
ings and briefs, the court need not 
make findings that the original pol- 
le supplemented by various rid- 
ers). 


Ca] 


U6) SN.We 


Insufficient denial.—Califor- 


nia Corrugated Culvert Co. v. Stew- 


art, (Cal) 8. P.@2a)y 21013) Abbe nv. 
Berry, 278) P: 1598, 96) CaliApp. (130: 
First Nat. Bank v. De Moulin, 205 P. 
92, 56 Cal.App., 313. 


Necessity of making findings when 
all facts are admitted or agreed see 
supra § 1071. 


27. Boyd v. Liefer, 77 P. 953, 144 
Cal. 336; Webb v. Archibald, 28 S.W. 
80, 128 Mo. 299; O’Rourke v. Clopper, 
54 S.W. 9380, 22 Tex.Civ.App. 377. 


Lack of necessity of findings as to 
facts settled by stipulation see Stip- 
ulations § 72. 


28. First Savings & Trust Co. v. 
Milwaukee County, 148 N.W. 22, 1093, 
158 Wis. 207. 


29. Katschinski v. 
587, 49 Cal.App. 406. 


3c. Wolvin v. First M. E. Church 
of Pasadena, 295 P. 1085, 111 Cal.App. 
6438; Shepard v. Yale, 270 P. 742, 94 
Cal.App. 104. 


‘Keller; i935 Ps 
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is not absolutely necessary to make an express find- 
ing as to a matter which is necessarily?! or reason- 
ably?? negatived by the findings made. 
the court makes affirmative findings of fact on the 
material issues in favor of one party and such 
findings are inconsistent with and a complete nega- 
tive of the truth of the matter set forth in the 
pleadings of the other party, it need not expressly 
and specifically find on the matters the truth of 


which is thus negatived.*? 


Omission as adverse finding. 
the findings to cover a particular 


Sl. New Blue Point Mining Co. v. 
Weissbein, 244 P. 325, 198 Cal. 261, 45 
A.L.R. 781; Shank v. Blackburn, 200 
P1762," 53 Cal.App. 620; Monnig: «v. 
Easton Amusement Co., (Mo.App.) 
27 S.W.(2d) 495. 

32. Labor vy. Carpenter, 148 A. 867, 
102 Vt. 418. 


33. Wells v. B. HE. Porter Estate, 
Miigines 039). 205. Cal U6s 1 Saxon ove 
Buckeye Mfg. Co., 167 P. 174, 34 Cal. 
App. 200; Stewart v. Stewart, 180 P. 
165, 32 Idaho 180; Matthews v. Coate, 
106 P. 990, 17 Idaho 624; Skliris v. 
Melis, 170 P. 968, 51 Utah 391; Baw- 
den v. Kuklinski, 228 P. 588, 232 P. 
782, 48 Nev. 181. 


34. Ariz.—~Arizona Commercial 
Mining Co. v. Iron Cap Copper Co., 
239-P. 290, 29 Ariz. 23, 37% imod 232 
P. 545, 27 ‘Ariz. 202, cert den 46 S.Ct. 
208, 270 U.S. 642, 70 L.Ed. 776, and 
cit Cyc]. 

Ind.—State v. Meiser, 168 N.E. 185, 
ZOMG = Soul Se y. Wiggly Stores 
v. Lowenstein, 147 N.E. 771, 197 Ind. 
62; Clark v. State, 117 N.E. 965, 187 
Ind. 276; Westphal v. Heckman, 113 
N.E. 299, 185 Ind. 88; National Surety 
Co. v. State, 103 N.E. 105, 181 Ind. 54; 
Rankin v. McCollister, 93 N.. 209, 175 
Ind. 387; Donaldson v. State, (Sup.) 
67 N.E. 1029; Id., 78 N.E. 182, 167 Ind. 
558; Coffinberry v. McClelian, 73 N.H. 
97, 164 Ind. 131; Citizens’ State Bank v. 
Julian, 54 N.E. 390; Brunson v. Henry, 
(Sup.) 47 N.E. 10638; Id., 52 N.E. 407, 
152 Ind. 310; Durflinger v. Baker, 49 
N.E. 276, 149 Ind. 375; Central Union 
Tel. Co. v. Fehring, 45 N.B. 64, 146 
Ind. 189; Banner Cigar Co. v. Kamm, 
etc., Brewing Co., 44 N.BH. 455, 145 Ind. 
266; Crawfordsville First Nat. Bank v. 
Dovetail Body, etc., Co., 40 N.E. 810, 
143 Ind. 550, 52 Am.S.R. 435; Bruner 
v. Brown, 38 N.E. 318, 139 Ind. 600; 
Manor v. Jay County, 34 N.H. 959, 36 
INGE IGhOIe 137 ind, On emis terry. 
Warner. 30 NEY 900; 037 “indy. 79; 
Plliott v. Pontius, 35 N.E. 562, 36 N. 
my 430, 136 Ind. 6415 Bell v. -Corbin;, 
36 N.E. 23, 1386 Ind. 269; Parke Coun- 
ty Coal Co. v. Terre Haute Paper €o., 
26 N.E. 884, 129:Ind. 73; Sinker, Davis 
& Co. Vv. Green, 15 N.E. 266, 413 Ind. 
264; Meeker v. Shanks, 13 N.E. 712, 
112 Ind. 207; Western Union Tel. Co. 
vy. Brown, 8 N.E. 171, 108 Ind. 5388; 
Cincinnati, ete., R. Co. v. Gaines, 5 
N.E. 746, 104 Ind. 526, 54 Am.R. 334; 
Griffin v. Rochester, 96 Ind. 545; 
Davis v. Watts, 90 Ind. 372; Craw- 
fordsville First Nat. Bank v. Carter, 
89 Ind. 317; Hunt v. Blanton, 89 Ind. 
88; Studabaker v. Langard, 79 Ind. 
320; Vannoy v. Duprez, 72 Ind. 26; 
International Harvester Co. of Amer- 
ica v. Lockwood, (App.) 179 N.H. 736; 
Abdon v. Wallace, (App.) 165 N.E. 68; 
Sabaugh v. Schrieber, 162 N.HE. 248, 
87 Ind.App. 588; Schaffner v. Preston 
Oil Co., (App.) 154 N.E. 780; Ewbank 
v. Yellow Cab Co., 149 N.H. 647, 84 
Ind.App. 144; Stringham v. Chicago, 
Pees Ue Ry: Co., 141 N.E. 247, 81 Ind. 


App. 20; 


An omission of 
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Thus, where 


Shp leet 


fact or issue is 


519, 80 Ind.App. 551; Chicago & E. R. 
Co. v. Kaufman, 133 N.E. 399, 78 Ind. 
App. 474; Monarch Real Estate Co. v. 
Frye, 133 N.E. 156, 77 Ind.App. 119; 
Queen Ins. Co. of America v. Delphi 
Strawboard Co., 128 N.E. 697, 76 Ind. 
App. 47; Newark Fire Ins. Co. v. 
Martinsville Harness Co., 128 N.H. 
616, 74 Ind.App. 14; Ramsey v. 
Ketcham, 127 N.E. 204, 73 Ind.App. 
200; Keller v. Cox, 118 N.E. 543, 67 
Ind.App. 381; Central Trust & Sav- 
ings Co. v. Wallace, 118 N.E. 593, 
66 Ind.App. 629; Daily v. Smith, 118 
N.E. 312, 66 Ind.App. 393; Hall v. 
Bauchert, 117 N.E. 972, 67 Ind.App. 
201; Benedict v. Bushnell, 117 N.E. 
267, 65 Ind.App. 365; Live Stock Ins. 
Ass’n of Huntington, Wabash & Whit- 
ley Counties v. Stickler, 115 N.E. 691, 
64 Ind.App. 191; Hypes v. Nelson, 114 
N.E. 459, 63 Ind.App. 304; Roder v. 
Niles, 111 N.H. 340, 61 Ind.App. 4; 
Spade v. Hawkins, 110 N.E. 1010, 60 
Ind.App. 388; Shedd v. American 
Maize Products Co., 108 N.E. 610, 60 
Ind.App. 146; McClure v. Anderson, 
108 N.H. 757, 58 Ind.App. 615; Michi- 
gan Commercial Ins. Co. of Lansing 


v. Wills, 106 N.E. 725, 57 Ind. App. 
256; Beach v. Franklin Tp., 103 N.E. 
498, 56 Ind.App.: 220; Deemer v. 


Knight, 103 N.E. 868, 55 Ind.App. 397; 
Judah v. F. H. Cheyne Electric Co., 
101 N.E. 1039, 53 Ind.App. 476; Nelson 
v. McKee, 99 N.E. 447, 101 N.E. 651, 
53 Ind.App. 344; Town. of Cicero v. 
Lake Hrie & W. R. Co., 97 N.E. 389, 
52 Ind.App. 298; Berkey v. Rens- 
berger, 96 N.B. 32, 49 Ind.App. 226; 
Mug v. Ostendorf, 96 N.E. 780, 49 Ind. 
App. 71; Malon v. Scholler, 96 N.E. 
499, 48 Ind.App. 691; Bradley v. Har- 
ter, 938 N.H. 1081, 95 N.E. 608, 48 Ind. 
App. 541; Furst v. Satterfield, 89 N. 
EH. 906, 44 Ind.App. 618; Bennett v. 
West, 88 N.E. 309, 44 Ind. App. 398; 
Yeager v. Yeager, 87 N.E. 144, 43 Ind. 
App. 3135 Light vi Schneck.  (App.) 
86 N.H. 442; Hamrick v. Hoover, 84 
N.E. 28, 41 Ind.App. 411; Pittinger v. 
Ramage, 82 N.E. 478, 40 ‘Ind. App. 486; 
Union Inv. Co. v. McKinney, 74 N.E. 
1001, 385 Ind.App. 594; Miller v. 
Stephenson, SE INDE NBOS Sal IN as ee 
27 Ind.App. 271; Metropolitan L. Ins. 
Co. v. Bowser, 50 N.H. 86, 20 Ind.App. 


557; Levi v. Allen, 43 N.E. 571, 15 
Ind.App. 388; Baldwin y. Threlkeld, 


34 N.E. 851, 35 N.E. 841, 8 Ind.App. 
312. And see Beard vy. Payne, 115 N. 
EK. 782, 64 Ind.App. 324 (the absence 
of findings as to certain facts is in 
effect a finding that they were not 
proved on the ~ trial). Compare 
Graham. Vv. Plotner, 151 N.B. 735, 87 
Ind.App. 462 (even though it be con- 
ceded that the burden was on de- 
fendant to establish a gift, a failure 
to find that there was no undue in- 
fluence is not a finding against him 
and likewise the absence of a finding 
that the alleged donor was of sound 
mind at the time of the alleged gift 
is not a finding against defendant). 


Mo.—George C. Prendergast Const. 


Wiard v. Landes, 141 N.E. | Co. v. Goldsmith, 201 S.W. 354, 273 
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to be deemed a finding, on that fact or issue, against 
the party having the burden of proof.** 


[§ 1080] b. Conclusions of Law.?> 
sions of law necessary to be stated are the conelu- 
sions which, under the facts found, are required by 
the law*® and from which the judgment is to re- 
While correct practice requires that con- 
clusions be stated on every issue of fact formed by 
the pleadings and tried by the court,** it is not nec- 
essary to state conclusions on every minor question 
of law which may arise in the case,*® such as ques- 


The conclu- 


Mo. 184 [aff 40 S.Ct. 273, 254 U.S. 12, 
64 L.Ed. 427]; Stotts City Bank v. 
Miller Lumber Co., 74 S.W. 472, 102 
Mo.App. 75. But see Messerly v. 
Mercer, 45 Mo.App. 327 (where special 
findings ignore undisputed important 
points and important controverted 
points for defendant, it will be held 
that his theory of the case has not 
received consideration by the court 
and that the judgment should there- 
fore be reversed). 

Neb.-—Farrell vy. Bouck, 86 N.W. 907, 
eh tebe 874 [aff 84 N.W. 260, 60 Neb. 

N.M.——Byerts v. Schmidt, 180 P. 284, 
25 N.M. 219; Dailey v. Foster, 134 P. 
206, 17 N.M. 654. 

R.I.—Gilbert v. Hayward, 92 A. 625, 
Bit aaiclls BUB%. 

Wis.—Robinson v. Marachowsky, 
200 N.W. 398, 184 Wis. 600. 

And see Lennon vy. Cohen, 163 N. 
BH. 63, 264 Mass. 414 (a finding against 
the party having the burden of proof 
on a particular point imports a find- 
ing of all facts, permissible in any 
view of the evidence, necessary to 
support the conclusion); Briggs v. 
Sanford, 107 N.E. 436, 219 Mass. 572 
(a fact alleged by plaintiff, but not 
supported by any finding, must be as- 
sumed against him). 

[a] Silence as to facts warrantines 
larger judgment.—Where a _ special 
finding is silent as to facts which 
would entitle a party to the action to 
a larger amount than was awarded 
him under the judgment, the presump- 
tion is that such facts did not exist. 
Evansville, ete., R.-Co. v. Charlton, 
33 N.B. 129, 6 Ind.App. 56. 

[b] Contributory negligence.—in 
a negligence action it is not neces- 
sary to find any fact showing that 
plaintiff was not guilty of contribu- 
tory negligence, as a failure to find 
any facts showing that he was guilty 
of contributory negligence may be 
regarded as the legal equivalent of a 
finding that he was not at fault. 
Capital Cab Co. v. Montgomery Fair, 
104 So. 891, 20 Ala.App. 648 [cert den 
104 So. 892, 213 Ala. 429]. 

Refusal of request as affirmative 
finding to contrary see infra § 1086. 

35. Statement of particular matter 
as finding of fact or conclusion of 
law see infra § 1091. 

36. California Iron Constr. Co. vy. 
Bradbury, 71 P. 346, 617, 138 Cal. 328; 
Whitesell v. Metsker, 119 N.E. 865, 
188 Ind. 1; Working v. Garn, 47 N.BP. 
951, 148 Ind. 546. 

[a] Legal effect of facts found.— 
Grant v. Grant, (Tex.Civ.App.) 286 
S.W. 647. 

37. Young v. Miner, 124 N.W. 660, 
141 Wis. 501. 

38. Huntington First Nat. Bank v. 
Arnold, 60 N.H. 134, 156 Ind. 487. 


39. Central Meat Market v. Long- 
well’s Transfer, (Tex.Civ.App.) 43 Ss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1080-1081] 


tions relating to the burden of proof*® or the re- 
covery of costs, the awarding of which is provided 
for by statute,# and in some, although not all, ju- 
risdictions a general conclusion that judgment should 
be rendered for a specified party is sufficient.*? 


[§ 1081] 6. Requests**—a. Necessity. 
jurisdictions it is the duty of the court in an action 
tried before it without a jury to make findings and 
conelusions even when not requested to do so by 
either party,** or at least it is its duty to do so in 
respect of all material issues presented by the plead- 


W.(2d) 616. 

40. Central Meat Market v. Long- 
well’s Transfer, supra. 

41. Boyer v. Everetts, 113 N.E. 
1003, 185 Ind. 272; Thomas v. Hennes, 
135 N.E. 392, 78 Ind. App. 275. 


42. See infra § 1101. 
43. Request or other application 
for: 


Additional findings see infra § 1132. 

Amendment or correction of findings 
see infra § 1123. 

Findings, as predicate to appellate 
review see Appeal and Error §§ 766, 
825. 

Separate statement of findings of fact 
and conclusions of law see infra 
§ 1090. 


44. Holland v. Kelly, 169 P. 1000, 
Lute Cals Aone DAVIS, (6c, banker V. 
Wenatchee-Okanogan Warehouse Co., 
242 P. 965, 137 Wash. 470. , Contra 
State v. Corgiat, 96 P. 689, 50 Wash. 
95. 

[a] In Montana when findings are 
not requested (1) it is nevertheless 
the statutory duty of the court to 
make findings (Billings Realty Co. v. 
Big Ditch Co., 115 P. 828, 43 Mont. 
251); (2) but error cannot be predi- 
cated on its refusal to do so (Joyce 
ve MeDonald; 149 PP... 953, 51 -Mont. 
163: Billings Realty Co. v. Big Ditch 
Co., supra). (8) A request for find- 
ings is dispensed with when the court 
states that it will make findings of 
fact. Quinlan v. Calvert, 77 P. 428, 
31 Mont. 115. 

45. Haight v. Tryon, 44 P. 318, 112 
Cal. 4; Griswold v. Winters, 148 P. 
Sie 6 ll CaL App: oe; wicargnani.*V. 
Cargnani, 116 P. 306, 16 Cal.App. 96; 
Davies v. Angelo, 96 P. 909, 8 Cal. 
App. 305. 

46. Weisshand v. City of. Peta- 
luma, 174 P. 955, 37 Cal.App. 296. 


47. Colo.—Carson v. Redding, 120 
Pare S2Colos: 17/8. 

Hawaii. Wo Sing. v. Akau, 18 
Hawaii 427. 

Mo.—Anger v. McCorkle, (App.) 
253 SW. 72. 


N.H.—Freeman v. Pacific Mills, 151 
A, 707, 84 N.H. 383. 

N.C.—Holcomb vy. Holcomb, 135 S. 
E. 287, 192 N.C. 504. 

Pa.—Serfass v. Serfass, 42 A. 888, 
190 Pa. 484. 

Tex.—Reyes v. De la Fuente, (Civ. 
App.) 15 S.W.(2d) 702; Western 
Union Tel. Co. v. Trice, (Civ.App.) 48 
S.W. 770; Scurry v. Fromer, (Civ. 
App.) 26 S.W. 461. 

48. Ala.—Schlossburg v. Willing- 
ham, 88 So. 191, 17 Ala.App. 678; 
Broadus v. Lindsey, 84 So. 776, 17 Ala. 
App. 342. 

Colo.—Larimer, etce., Irr. 
Wyatt, 48 P. 528, 23 Colo. 480. 

Ind.—Singer v. Tormoehlen, 49 N.E. 
1055, 150 Ind. 287; Pence v. Garrison, 
93 Ind. 345. 


Kan.—Kellogg v. 


Couey. 


Bissantz, 32 P. 
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In a few 


1090, 51 Kan. 418; Green v. Williams, 
21 Kan.-64; Typer v. Sooy, 19 Kan. 
593; Bainter v. Fults, 15 Kan. 323; 
Major v. Major, 2 Kan. 3387. 

Mich.—Hedges v. Hibbard, 9 N.W. 
849, 46 Mich. 551; People v. Little- 
john, 11 Mich. 60. 

Minn.—Bradford v. Bedbury, 16 N. 
W. 854, 31 Minn. 1638. 


Mo.—Marlin v. City of Pxcelsior 
Springs, 259 S.W. 790; Lundstrum v. 
City of Excelsior Springs, 259 S.W. 
789, 302 Mo. 623; McKenzie v. Don- 
nell, 106 S.W. 40, 208 Mo. 46; Singer 
Mfg. Co. v. Stephens, 68 S.W. 903, 169 
Mo. 1; Hunt v. Owen Bldg. & Inv. Co., 
(App.) 219 S.W. 138. 

N.M.—Alexander Hamilton Insti- 
tute v. Smith, 289 P. 596, 35 N.M. 30; 
Bank of Commerce v. Baird Min. Co., 
85 P. 970, 18 N.M. 424. 

N.Y.— Smith v. Coe, 29 N.Y. 666; 
Heroy v. Kerr, 21 N.Y.Super. 194, 21 
How.Pr. 409 [aff 2 Abb.Dec. 359, 2 
Keyes 582]. } 

N.C.—Morganton Mfg. & Trading 
Co. v. Foy-Seawell Lumber Co., 99 S. 
BH. 104, 177 N.C. 404; Carter v. Roun- 
tree, 13 S.E. 716, 109 N.C. 29. 

Ohio.—Strauss v. Friedman, 2 Ohio 
App. 11, 20 Ohio Cir.Ct.N.S. 158. 

Okl1.—Cook v. State, 130 P. 300, 35 
Okl. 658. 

Philippine.—Ismael v. Guanzon, 2 
Philippine 347; Robles v. Sanz, 1 
Philippine 24. 

Porto Rico.—Pellicier v. Fernandez, 
19 Porto Rico 111. 

S.D.—State v. Coughran, 103 N.W. 
BA OF Say ai ls 

Tex.—Tackaberry v. City Nat. Bank, 
22 S.W. 151, 299, 85 Tex. 488; Diftie 
v. Thompson, (Civ.App.) 90 S.W. 193; 


Alcott v. Spencer Optical Mfg. Co., 
(Civ.App.) 31 S.W. 838. 
Wis.—Williams v. Stevens Point 


Lumber Co., 40 N.W. 154, 72 Wis. 487; 
Wrigglesworth v. Wrigglesworth, 45 
Wis. 255. 


[a] Facts on which estimate ‘of 
damages based.—Where no requests 
for rulings on the question of dam- 
ages were made, complaint cannot be 
made that the judge failed to state 
the facts upon which he based his 
estimate of damages. Chatham Fur- 
nace Co. v. Moffatt, 18 N.E. 168, 147 
Mass. 403, 9 Am.S.R. 727. 


[b] In Oregon (1) the rule stated 
in the text obtains under an amend- 
ment of the statute. Du Mond v. 
Byron Jackson Co., 6 P.(2d) 1096, 139 
Or. 57. (2) Prior to the amendment, 
it was the duty of the court, without 
request, to make findings (Willa- 
mette Box & Lumber Co. v. Wheeler, 
202 RP. 714, 102 Or. 459; Weishaar v. 
Pendleton, 144 P. 401, 73 Or. 190) (3) 
in respect of all material issues pre- 
sented by the pleadings (Turner v. 
Cyrus, 179 P. 279, 91 Or. 462; Siverson 
v. Clanton, 170 P. 9338, 88 Or. 261 [mod 
on other grounds 171 P. 1051, 88 Or. 
261]; McPheeters v. Smith, 167 P. 
575, 85 Or. 595; Weishaar v. Pendle- 
ton, 144 P. 401, 73 Or. 190; Moody v. 
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ings,*® although not in respect of items of damages ;*° 
but under the statutes or court rules of a majority 
of jurisdictions a request by one of the parties is 
necessary in order to make it the duty of the court 
to state findings of fact,47 or at least to make it 
the duty of the court to state specific, rather than 
general, findings*® or findings on any one particular 
issue, question, point, or feature.*® 
dictions the court may of its own motion, and with- 
out any request by a party, make special findings of 
fact;°° but in other jurisdictions a finding so made 


In some juris- 


Richards, 45 P. 777, 29 Or. 282. Contra 
Noland v. Bull, 33 P. 983, 24 Or. 479), 
(4) although not in respect of im- 
material (Reade v. Pacific Supply 
Assoc., 66 P. 443, 40 Or. 60) (5) or 
subordinate (Siverson v. Clanton, 170 
Pi 933,/) 88 2.Or- 261 -Emod" on other 
erounds ALP. L051, 88) Or. 26195 
Reade v. Pacific Supply Assoc., supra) 
(6) issues or issues made by evidence 
outside the pleadings (Weishaar v. 
Pendleton, supra; Jennings v. Fra- 
zier,, 80 Pi 1011) °46,0r. 40) A 
party was required to present find- 
ings to the court embodying his views 
of evidence which had been received 
but not evidence which the court had 
excluded or refused to consider. Witt 
v. Campbell-Lakin Segar Co., 134 P. 
316, 66 Or. 144. 


General and specific findings gen- 
erally see infra § 1095. 


49. U.S.—General Motors Co. v. 
Swan Carburetor Co., 44 F.(2d) 24 
[aff 42 F.(2d) 452, and cert den 51 
S.Ct. 181, 282 U.S. 897, 75 L.Ed. 790]. 


Kan.—Snodgrass v. Carlson, 232 P. 
241, 117 Kan. 353 [den reh 230 P. 83, 
117 Kan. 80]. 


Mass.—Matthews v. Dinner, 129 N. 
EY 394, 237 Mass. 153. 


Minn.—Babcock v. Johnson, 121 N. 
W. 909, 108 Minn. 217. 


Mo.—In re Kellam’s Estate, (App.) 
53 S.W.(2d) 401; Redmond v. Mis- 
SOUL etCre Ra COm Ue SAW OS mel Od: 
Mo.App. 651. 


N.J.—Rugegles v. Ocean Accident & 
hoon Corp., 98 A. 318, 89 N.J.Law 


N.C.—Silver Valley Min. Co. v. Bal- 
timore Gold, etce., Min., ete., Co., 6 S. 
BE. 735, 99 N.C. 445. 


Pa.—Frank B. Hall & Co. v. Lyon, 
Singer & Co., 138 eA. 247286 5Pan nos 


S.D.—Viktora v. Cressman, ‘169 N. 
W. 551, 41 S.D. 159; Reed v. Boland, 
140 NEW) (69, die S.Ds.309% EStateseve 
Coughran, 103 N.W. 31, 19 S.D. 271. 


Tex.—Lanier v. Faust, 16 S.W. 994, 
81 Tex. 186; Shaw v. Thompson Bros. 
Lumber Co., (Civ.App.) 177 S.W. 574; 
Diffie v. Thompson, (Civ.App.) 90 S. 
W. 193, 88 S.W. 381; Tenzler v. Tyr- 
rell, 75 S.W. 57, 32 Tex.Civ:App. 443; 
Connor v. S. Blaisdell, Jr., Co., (Civ. 
App.) 60 S.W. 890. 


Wis.—Maxon v. Gates, 116 N.W. 
758, 186 Wis. 270; Wetzler v. Duffy, 
47 N.W. 184, 78 Wis. 170, 12 L.R.A. 
178; Wilkinson vy. Wilkinson, 18 N.W. 
527, 59 Wis. 557; Barry v. Schmidt, 15 
N.W. 24, 57 Wis. 172, 46 Am.R. 35. 


50. U.S.—Mayes v. Paul Jones & 
Cope TOR 2 ath 265 Kime Goge 


Cal.—Gay v. Moss, 34 Cal. 125. 

Iowa.—Jennings v. Jennings, 9 N. 
W. 222, 56 Iowa 288. 

Mont.—Billings Realty Co. v. Big 
Ditch Co., 115 P. 828, 43 Mont. 251. 

N.H.—Freeman v. Pacific Mills, 151 
A. 707, 84 N.H. 383. ; 

OklI.—Thampson y. Renfrow, 296 P. 
404, 148 Okl. 8. 


1238 [64 C.J.] 


is not regarded as a valid®! statutory’? finding and 
may not be considered®? except as a general find- 


ing.># 


[§ 1082] b. Time for Making.*® 


a request for findings of fact and conclusions of 
In a majority of jurisdictions 
a request, to be in time, must be made before the an- 


law must be timely.®° 


[a] 
its findings, to those requested. 
v. Baur, 16 N.Y.S. 258 [aff 
Hy 2249033) Nod. Sit ds 


51. Lesan Advertising Co. v. Cas- 
tleman, 177 S.W. 597, 265 Mo. 345 [rev 


Court is not limited, in making 
Pell 
SLeuN. 


TASS Wie oe 4a0,00 05 o MorApp., 00515 
Anger v. McCorkle, (Mo.App.) 253 
S.W. 72; Kansas City v. Boyer, (Mo. 


App.) 202 S.W. 1086. 


52. Frank L. Dittmeier Real BHs- 
tate Co. v. Knox, (Mo.App.) 259 S. 
W. 835; Thompson v. Wendling, (Mo. 
App.) 219 S.W. 671; Bank of Cata- 
wissa v. Walters, (Mo.App.) 209 S. 
W. 967. See Cunningham v. Wake- 
field, 115 So. 877, 217 Ala. 374, 375 
(‘there is no merit in the suggestion 
that the trial court violated the stat- 
ute as to a special finding of facts 
because not requested to do so. AS 
we understand, the opinion of the 
trial court was no attempt to make 
a special finding of the facts under 
the statute, but a mere reiteration of 
certain facts in support of the con- 
clusion reached—a commendable act 
and one helpful to the appellate 
court’); Union Carpet Lining Co. 
v. Miller, 86 S.W. 651, 38 Tex.Civ.App. 
575 (Rev. St. [1895] art 1331, au- 
thorizing appellate courts to deem an 
issue not submitted and not requested 
by a party as found by the court ap- 
plies only to cases submitted on 
special issues by the court, and does 
not authorize the lower court to make 
a finding of its own motion on a plea 
in reconvention in the nature of a 
cross action, where the only issues 
specially submitted relate to the main 
action, and not to the plea in recon- 
vention). 


53. Krieger v. Rozier Inv. Co., (Mo. 
App.) 253 S.W. 481; Sewall v. Colby, 
(Tex.Civ.App.) 163 S.W. 694. 


54. See infra § 1096. 
55. Time for requesting: 
Additional findings see infra § 1132. 


Separate statement of findings of fact 
and conclusions of law see infra § 
1090. < 


56. Ariz.—Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 284 
P. 353, 36 Ariz. 225. 

Kan.—Stecklein y. Stecklein, 247 P. 
449, 121 Kan. 490. 

Mont.—Schilling vy. Curran, 76 P. 
998, 30 Mont. 3870. 

Or.—Du Mond v. Byron Jackson Co., 
6 P.(2d) 1096, 139 Or. 57. 

Tex.—Smith v. Paschal, (Commn. 
App.) 5 S.W.(2d) 185 [den reh 1 S.W. 
(2d) 1086]. 

[a] Where time is fixed by statute, 
the request must be made at the pre- 
scribed time. Hoskins v. Scottish 
Union & National Ins. Co., 195 P. 837, 
59 Mont. 50. 

[b] Request held seasonable.— 
Texas & N,.O. R. Co._v. Turner). (Tex. 
Civ.App.) 193 S.W. 1087. 


57. U.S.—Meyers vy. Allen, 
(2d) 888. 

Ill.— Starr Piano Co. v. Lawrence, 
190 Ill.App. 351. 
Kan.—Martin y. Robinson, 
149, 127 Kan. 100. 


34 F. 


272 P. 
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nouncement, rendition, entry, or filing of the de- 
cision,®? judgment,°* or findings and conclusions ;°* 


and furthermore the request must be made at a rea- 
sonable time,*° such as at the close of the argument®! 


To be effective, 


N.H.—Freeman v. Pacific Mills, 151 
A. 707, 84 N:H. 383. 


N.Y.—Wainman vy. Hampton, 18 N. 
EK. 234, 110 N.Y. 429; Gormerly v. 
McGlynn, 84 N.Y. 284; Hydraulic 
Power Co. of Niagara Falls v. Pette- 
bone-Cataract Paper Co., 186 N.Y.S. 1, 
194 App.Div. 819. Contra Famous 
Mfzg:. Co. v. Gibson, 161 N.Y-S. ‘851, 
98 Mise. 4. 


Okl.—Black, Sivalls & Bryson v. 
Farrell, 268 P. 276, 131 Okl. 249; Cal- 


eed Ve State, 246PS 873, LOK 


Tenn.—Stephens v. Mason, 42 S.W. 
143, 99 Tenn. 512. 


[a] Written opinion of trial judge 
is not decision within the meaning 
of 4 statute relating to the time of 
making a request and contemplating 
a formal decision stating the facts 
found and conclusions of law and di- 
recting the judgment to be entered. 
Dann v. Palmer, 99 N.E. 1106, 206 N. 
Y. 678 mem (the case still remains 
under the control of the trial justice 
and, notwithstanding his written opin- 
ion, he is at liberty to make formal 
findings and a decision inconsistent 
with, or adverse to the views stated 
in the opinion). 

58. U.S.—Jackson y. Mutual Life 
Ins. Co. of New York, 186 F. 447, 108 
CC. A. 369: 


Ala.—Smith v. Kennedy, 108 So. 564, 
214 Ala. 427; Bolen Bros. v. Miller, 
116 So. 508, 22 Ala.App. 476 [cert den 
117 So. 462, 218 Ala. 12]. 


Ariz.—Morgan v. Krook, 283 P. 287, 
36 Ariz. 133; Connor Live Stock Co. 
v. Fisher, 255 P, 996, 82 Ariz. 80, 57 A. 
L.R.. 196; Deatsch v. Fairfield, 233 P. 
SST 2UNATIZ: 387) 88 Anuar. Gobi, 


Ill.—Thompson Bros. Feed Co. v. 
Neiman Bros. Co., 203 Ill.App. 317; 
Sargent v. McDonough & Co., 197 Ill. 
App. 523; Rosenfeld v. Pomerantz, 
182 Ill.App. 341. 


Kan.—Allen vy. Dodson, 17 P. 667, 
39 Kan. 220; Smythe v. Parsons, 14 P. 
444, 37 Kan. 79; Wilcox v. Byington, 
12 P. 826, 36 Kan. 212. 


Mich.—U. S. Trust Co. v. Tuch- 
owska, 227 N.W. 539, 249 Mich. 16; 
Stafford v. Crawford, 76 N.W. 496, 
128 Mich. 285; Brown v. Haak, 12 N. 
W. 219, 48 Mich. 229. 


Mo.—Hamilton v. Armstrong, 20 S. 
W. 1054; Martz v. Big Horn Glass 
@oi, CApp:) 9269) S.W. 697; Butts” vy. 
Ruby, 85 Mo.App. 405; Young v. 
Stephens, 66 Mo.App. 222. 


Neb.—Austin y. Diffendaffer, 148 N. 
W. 907, 96 Neb. 747. 

Nev.-—Schwartz v. Stock, 65 P. 351, 
26 Nev. 128. 

N.H.—Cotton y. Stevens, 129 A. 878, 
82 N.H. 105. 

Or.—Du Mond v. Byron Jackson 
Cor, 6p PAC2G) 1 L096 189) Ort o ie 

Tex.—Glass v. Wiles, 14 S.W. 225; 
Bailey v. Fly, 80 S.W. 675, 35 Tex.Civ. 


App. 410; Texarkana, ete., R. Co. v. 
Hartford Ins. Co., 44 S.W. 5338, 17 
Tex.Civ.App. 498. 

[a] Under Connecticut statutes 


(1) a request to set forth the facts in 
the judgment should precede the judg- 


and before the case is submitted for decision®? and 
taken under advisement.°* 
or practice of some courts the request should be 
made at, or before, the commencement of,°* or dur- 


Under the court rules 


ment, while a motion to find the facts 
should follow the judgment. Morris 
v. Winchester Repeating Arms Co., 
49° A. 180; 73 -Conn. 680), (G2) se Arer 
the statutory limitation has expired 
without any request being made, the 
right to make one is not revived by a 
motion to reopen the judgment. In 
re Dalands, 70 A. 449, 81 Conn. 249. 


59. Ewert v. Robinson, 289 F. 740; 
Flynn v. City of Chicago, 197 Ill.App. 
580. But see Stotts City Bank v. 
Miller Lumber Co., 74 S.W. 472, 102 
Mo.App. 75 (although a finding for 
plaintiff is not requested until after 
the court has announced its finding 
for defendant, the court may prop- 
erly make and file such requested find- 
ing on the same day). 


[a] General finding. — Calaf v-. 
Fernandez, 239 F. 795, 152 C.C.A. 581; 
Beck v. Finley, 187 P. 488, 77 Okl. 


213. 

60. City Nat. Bank v. Stout, 61 
Tex. 567. 

[a] Request made on last day of 


term, and on the day during which 
judgment was rendered, is properly 
declined. Davis v. State, 12 S.W. 957, 
15° Tex. 420; Pacific: Express’ Cory, 
Williams, 2 Tex.App.Civ.Cas. § 810. 
Compare Mauldin Drilling Co. v. Wey- 
man, (Tex.Civ.App.) 38 S.W.(2d) 585 
(holding otherwise as to a request 
made on the day on which court ad- 
journed and ninety days after judg- 
ment was rendered). 


61. Starr Piano Co. v. Lawrence, 
190 Ill.App. 351; Wilcox v. Byington, 
12 _P. 826, 36 Kan. 212; Doering v. 
Selby, 244 P. 485, 75 Mont. 416. 


[a] Statutes in some jurisdictions 
so provide. See statutory provisions. 


62. Aldous v. Intermountain Build- 
ing & Loan Ass’n of Arizona, 284 P. 
3538, 36 Ariz. 225; Morgan v. Krook, 
283 P. 287, 36 Ariz. 133; Hartmann v. 
Schnugg, 99 N.Y.S. 38, 113 App.Div. 
254 [aff 81 N.E. 1165, 188 N.Y. 617]. 


63. Bradley v. Federal Life Ins. 
Co., 178 Ill.App. 524; State v. Ed- 
wards, 106 P. 705, 40 Mont. 320; State 
v. Edwards, 106 P. 695, 40 Mont. 287, 
20 Ann.Cas. 239, 


64. See cases infra this note. 
[a] In Indiana (1) where parties 
do not request a special finding of 


facts before or at the commencement 
of the trial, it is within the discre- 
tion of the court to grant or refuse 
such a request, made after the trial 
has begun. Stumph v. Miller, 41 N.E. 
812, 142 Ind. 442; Hartlep v. Cole, 22 
NB. * 130,120) ‘Ind. 2475 “Beachy ‘v; 
Franklin Tp., 103 N.E. 498, 56 Ind. 
App. 220. (2) The discretion is 
properly exercised by refusing to 
grant a request to state special find- 
ings made after the court has begun 
to render judgment and state its gen- 
eral findings (Turpie v. Lowe, 62 N.E. 
628, 158 Ind. 47; Moore v. Barnett, 
17 Ind. 349; Miller v. Lively, 27 N.B. 
437, 1 Ind.App. 6), (3) or after such 
general findings have been filed 
(Brundage v. Deschler, 29 N.B. 921, 
131 Ind. 174). (4) Neither does the 
judge abuse his discretion in refusing 
plaintiff's request for a speeial finding 
made the day set for entering a find- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1082-1084] 


ing,®* the trial. 


which the trial is had.&§ 


Request for passing on proposed findings and con- 
clusions nunc pro tunc as of the date of the decision 
or judgment is favored by some courts,®® but not by 


others.7° 
Motion to withdraw request for 


of facts, not made until after a decision as to the 
facts has been announced, is properly overruled. 


To be of any avail, 
a request for a finding must be made by one of the 
It devolves on the party desiring a cer- 
While a request may be 
necessary to enable the unsuccessful party to obtain 
an appellate review of a failure to make findings,’* 


[§ 1083] c. By Whom Made. 
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parties. *? 
tain finding to obtain it.7° 


it has been asserted that it is the 


ing, although defendants had made a 
request for special findings and later 
withdrawn it. Tevis v. Hammer- 
smith, 84 N.E. 337, 170 Ind. 286 [aff 
(App.) 81 N.E. 614]. 

65. Fernandez v. Calaf, 8 Porto 
Rico Fed. 312; Pellicier v. Fernandez, 
19 Porto Rico, 111. 

66. Straus v. Friedman, 2 Ohio 
App. 11, 20 Ohio Cir.Ct.N.S. 158. 

67. Stanley v. Donoho, 16 Lea 
(Tenn.) 492; Marr v. Murphy, 5 
Penn.CiviA. 159. Compare Parham 
v. Gibbs, 16 Lea (Tenn.) 296 (the re- 
quest should be made during the 
trial). 

68. 
White, 

69. 
Bank-Columbia Trust Co., 
38, 221 App.Div. 694. 


ida seeia) Transp. - Co. v. 
(Tex.Civ.App.) 240 S.W. 1054. 
Redondo S. §S. Co. v. Irving 
225 N.Y.S. 


70. Helburn Leather Co. v. Stone, 
205 Ill.App. 347. 
71. 


Beach v. Franklin Tp., 103 N. 
BH. 498, 56 Ind.App. 220. 

72. Jones v. Hall, 35 N.E. 923, 37 
N.E. 25, 9: Ind.App. 458. 

73. Manley Bros. Co. v. Somers, 
138 A. 735, 100 Vt. 439. 


74. See Appeal and Hrror §§ 766, 
825. 

75. Triest v. New York, 86 N.E. 
549, 193 N.Y. 525. 

76. Industrial Transp. Co. 


White, (Tex.Civ.App.) 240 S.W. 1054, 


[a] Addressing request to coun- 
sel for the opposite party is not Sums 
cient. Industrial Transp Co 
White, (Tex.Civ.App.) 240 *S.w. 1054, 

77. See cases infra this note. 

[a] Practice.—In some _ jurisdic- 
tions it is the usual and proper prac- 
tice simply to request the court to 
make separate findings of fact and 
conclusions of law on all material 
points involved in the case. Vickers 
v. Buck Stove & Range Co., 79 P. 
160, 70 Kan. 584. 

[b] Insufficient request or state- 
ment.—(1) request “to find the 
facts in this case at the trial there- 
of” ig not a request for “a special 
finding of facts.” Broadus v. Lind- 
sey, 84 So. 776, 17 Ala.App. 342. (2) 
A statement by an attorney to the 
judge in the former’s office that “I 
guess you had better file findings of 
fact and conclusions of law” is not 
a request. especially where the judge 
replies that if the attorney desires 
findings and conclusions, he should 


However, the rules or practice of 
other courts do not require the request to be made 
at the commencement of, or during, the trial;** and 
it has been held that a request is timely if made at 
any time before judgment is rendered.%? 
rate the request must be made during the term at 


TRIAL 


At any 


or propositions 


a special finding 


duty of the suc- | be separated.*? 


file a written request therefor. Gulf, 
Cc. & S. F. Ry. Co. v. Woodley, (Tex. 
Civ.App.) 2 S.W.(2d) 470. 

[c] Under Connecticut statutes, 


(1) requests for a finding and for the 
incorporation of facts in a finding 
must be so framed as to be distin- 
guishable (Beckwith v. Ryan, 34 A. 

88, 66 Conn. 589;' Schlegal v. Aller- 
ton, 32 A. 363, 65 Conn. 260); (2) but 
it is competent for the court to waive 
any informality in the requests 
(Scholfield Gear, ete., Co. v. Schol- 
field, 40 A. 182, 70 Conn. 500). 

78. Edgar v. Stevenson, 11 P. 704, 
70 Cal. 286; Miller v. Steen, 30 Cal. 
402, 89 Am.D. 124; Post v. Hodges, 
206 Ps 506, 222) Kan. < 755.162 [quot 
Cyc]. 

79. Waterson v. Kirkwood, 17 Kan. 
9; Wrigglesworth v. Wrigglesworth, 
45 Wis. 255. 

[a] Implied request.—It has been 
held, in an action for damages caus- 
ed by the construction of an elevated 
railroad, that while defendant did not 
ask the trial court to find from the 
evidence that there were any benefits 
to the premises, yet a claim in the 
request to find that allowances should 
be made for benefits in the estimate 
of damages implies that on the evi- 
dence benefits were apparent. Nette 
v. New York El. R. Co., 20 N.Y.S. 844, 
2 Misc. 62. 


go. American Ry. Express Co. v. 
McMinn, 99 So. 657, 19 Ala.App. 591; 
Northern Assur. Co. v. Houghton @ir- 
aN Judge, 135 N.W. 104, 169 Mich. 
238. 

81. Irwin v. State Nat. Bank. of 
Fort Worth, (Tex.Civ.App.) 224 S.W. 
246; Griner v. Trevino, (Tex.Civ. 
App.) 207 S.W. 947. 

[a] Where order reciting verbal 
request is entered, a written request 
is not necessary. Dennis v. Kendrick, 
(Tex.Civ.App.) 163 S.W. 693. 


82. Edgar v. Stevenson, 11 P. 704, 
70 Cal. 286; Miller v. Steen, 30 Cal. 
402, 89 Am.D. 124; Post v. Hodges, 


253) P.7556, 122, Kan..755, 762°) [quot 
Cye]; McBride v. Mercantile-Com- 
merce Bank & Trust Co., (Mo.) 48 S. 
W.(2d) 922; Caulk v. Lowe, 178 P. 
101, 74 Okl. 191. 


83. Texas Bank & Trust Co. of El 
Paso, Tex., v. Cavin, 192 P. 365, 26 
N.M. 326; Troughton v. Digmore 


Holding Co., 173 N.Y.S. 659, 105 Misc. 
638; Shenk v. Oliva, 158 N.Y.S. 437, | 
94° Misc. 702. See Feather River 
Lumber! Co.) v. Us S., 30° Fi\(2d) 642, 
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cessful party to procure findings which will sus- 
tain the judgment in his favor.7® 


[§ 1084] d. Form and Requisites. 
findings should be directed to the judge,7® demand 
specific findings of fact’? and point out the points 


A request for 


on which a finding is desired,*® 


with special particularity in regard to any par- 
ticular issue or fact on which a finding is sought.’ 
It must be in writing when an applicable statute or 
rule of court so provides, 80 but not otherwise.*1 
some jurisdictions a party should not present a 
proposed finding or attempt to dictate the terms of 
the finding ;*? but in other jurisdictions the proper 
practice is for a party or his counsel to submit to 
the trial judge such findings of fact and conclusions 
of law as, in his opinion, the evidence and the law 
justify, and request the judge to make such findings 
and conelusions.§* 
or customary®® to question or interrogate the court. 
Requests for conelusions of fact and of law should 


In 


It is not proper,®* necessary,*° 


Also, a request must be applicable 


643 [aff 23 F.(2d) 936] (a request for 
special findings ‘“‘without specifying 
the findings desired does not serve 
to bring to the court’s attention any 
question of law’’); Quinlan v. Cal- 
vert, 77 P. 428, 31 Mont. 115 (where 
the court stated that it would make 
findings of fact and gave defendant 
ten days “to submit in writing his 
findings,’ and it was held that, under 
such circumstances, the submission 
of written findings by defendant had 
the effect of requesting findings in 
writing); Apodaca v. Lueras, 278 P. 
197, 34 N.M. 121 (a party sufficiently 
manifests, and draws the court’s at- 
tention to, his desire for findings 
when he demands twenty proposed 
specific findings); Luna v. Cerrillos 
Coal Re sCo. ILS) WeS.o Lat ON Viggen 
(discussing the practice and holding 
that, notwithstanding it was not fol- 
lowed and the written request for 
findings did not state in so many 
words that. specific findings were de- 
sired, a party was entitled to specific 
findings where, to the findings made 
by the court, the party’s attorney 
filed objections so specific as to fully 
apprise the court of the findings he 
desired to have made). 

[a] Requested finding held net ar- 
gumentative.—Glenn v. J. C. Trees 
Oil Co., 109 A. 793, 266 Pa. 74. 


Adoption by court of findings pre- 
pares by party or attorney see infra 
§ 


84. Peckham v. Keenan, 253 P. 
205, 122 Kan. 544; Texas Bank & 
Drust Coy ofl Paso, Tex. |v. Cavin, 
192 P. 365, 26 N.M. 326. Compare M. 
R. Smith Lumber Co. v. Russell, 144 
P, 819, 93 Kan. 521,525 (‘the sub- 
mission of special questions may be 
fairly construed as a request to make 
special findings of fact and conelu- 
sions of law as provided by” statute). 
- 85. Vickers v. Buck Stove & Range 
Con, 79 2P7160; 770 Kani 584: 


86. Vickers v. Buck Stove & Range 
Co., supra. 

87. Sniffen v. Koechling, 45 
Super. 61 [aff 84 N.Y. 677]. 


[a] Request held to be for findings 
of fact even though it was under a 
heading of “requests for rulings.” 
Castano v. Leone, (Mass.) 180 N.RB. 

123 


[b] Alternative request.—It is im- 
prover to request that a certain prop- 
osition be found as a conclusion of 


N.Y. 


law, and, if not so found, that it be 
found as a finding of fact. Wilson 
Vi ONGWra ork mh Ri Con 630) INGASS 
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to and supported by the evidence®® in the whole and 
not merely in part.8® Frivolous®® or unnecessarily 
numerous®! requests should not be made. Notwith- 
standing a request to make findings on a certain 
issue is not in proper form, the matter may be so 
important to a right decision that the findings should 
not leave it in doubt.°? 


Statement of claim, purpose, or evidence. Under 
the statutes or rules of court of some jurisdictions 
the court should refuse to make a finding where nei- 
ther party has filed a statement of what each has 
offered evidence to prove and claims to have proved ;? 
and it is not required to make a finding on a ques- 
tion which a party, in his request for a finding, has 
not included in the statement of the ¢laims of law 
which he desires to raise on appeal.®* In other juris- 
dictions. a request need not be accompanied by a 
statement that it is presented with a view of taking 
an exception.®® 


Motion. A formal motion is not required in or- 
der to make a request ;°® and a motion, made at the 
close of the hearing, to introduce further evidence 
is not a request for a finding;°* but a motion to 
find a verdict for defendant in a case tried without 
a jury has been held to be a request for findings of 
fact. 22 


[§ 1085] e. Filing, Record, or Presentation. Un- 
der some statutes it is incumbent on a party desir- 
ing findings of fact and conclusions of law not only 


547, 9 Misc. 657 [aff 44 N.E. 1129, 150 
NERY quel Calls 

88. Md.—Cook v. Gill, 34 A. 248, 83 96. 
Md. 177. 

Mass.—Di Lorenzo v. Atlantic Nat. 97. 
Bank of poems 1 aks a see 82 N.H. 105 
ter v. Young, N.E. 2, Mass. : i . 
Rise Y Com, 73 DM be est an gpee ea 
Mass. 361; Cunningham v. Davis, 56 
N.E. 2, 175 Mass. 213. 

Mich.—Reed v. Whipple, 103 N.W. 1. 


TRIAL 


Trissal, 98 Ind. 566; 
dridge, 98 Ind. 525. 


Pizzitola v. Jeffords, (Tex.Civ. 
App.) 294 S.W. 284. 


Cotton vy. Stevens, 129 A. 873, 
Reed, 


99. See supra § 1081. 
Young v. Kidder, 4 P.(2d) 922, 


[§§ 1084-1086 


to make a request therefor®® but also to cal) the 
judge’s attention to the request,' the judge not be- 
ing required to examine the docket or files to as- 
certain whether a request has been made,” or to 
take cognizance of a motion or other request not 
called to his attention.? However, where the court 
has entered an order showing a request, the request 
need not again be called to the attention of the 
court.* In some jurisdictions an ‘entry of the re- 
quest on the minutes of the court has been held nec- 
essary.° 

[§ 1086] f. Ruling. In a jurisdiction wherein it 
is the duty of the court in an action tried before 
it without a jury to make findings and conclusions 
without any request therefor,® where the trial judge 
prepares his own findings ‘of fact and conclusions 
of law which are fully and adequately responsive 
to all the issues framed by the pleadings, he is un- 
der no duty or obligation whatsoever to consider, 
respond to, or take action on, requests for findings.“ 
In a majority of jurisdictions it is the duty of the 
court in an action tried before it alone to make find- 
ings of fact and conclusions of law when properly 
requested to do so,> and in such jurisdictions the 
court ordinarily should respond to each request® 
and, when required to do so by statute or rule of 
court, note in the margin of each request the dis- 
position made thereof.'° However, a failure to 
respond to or categorically answer each specific re- 
quest is not necessarily or always fatal,+! as where 


Pa. 509. 


10. Parisian Novelty Co. v. Adver- 
tisers’ Mfg. -Co., 248 IllApp. 162; 
Bremer v. Manhattan R._ Co., 34 N.E. 
DO Os yercetae 


[a] Writing of word “proven” on 
requests to find has the same effect 
as if the matter stated in such re- 
quests were incorporated in the find- 
ings made. Arthur v. Norfield Par- 
ish Cong. Church Soc., 49 A, 241, 73 


Trentman v. El- 


(Mass.) 182 


548, 140 Mich. 7. 35 Eon nee Cae * aubbecs Conn. 718. 
Wife ect v. Degnan, 118 A. 588, Ve-0N oodley, ex.Civ. App. Ww. [b] Word “refused,” when writ- 
96 Vt 175° - Mee BeRen ce faa Ue Cl eee) ten on the margin of requested find- 
Wash!—Peterson v.Johnson, 55 P.| 257 S.w. 918: Industrial Transp, Cor | sof sap to ee eee a 
i A refusal to make the findings, Helena 
ge aye WOSh. EX v. White, (Tex.Civ.App.) 240 S.W. |v. Hale, 100 P. 611, 38 Mont. 481. (2) 
89. Koehler _v. Hughes, 42 N.E.|1054; Johnson v. Frost, (Tex.Civ. | Tt is not the equivalent of an affirma- 
1051, 148 N.Y. 507; Schierloh_ v. | App.) 229 S.W. 558; Overton v. Color- | tive finding to the contrary, Dobias 


Schierloh, 25 N.Y.S. 676, 72 Hun 150]}ed Knights 
faff 42 N.E. 409, 148 N.Y. 103, rearg 
den 42 N.E. 726, 148 N.Y. 740]; Spore 
v. Vaughn, 20 N.Y.S. 152, 65 Hun 622. 

[a] Leaving out of material facts, 2. 
‘and asking for a finding on an isolat- | ley, 


Machine & 


of Pythias, 
App.) 173 S.W. 472; 
Foundry Co. 
(Tex.Civ.App.) 140. S.W. 496, 
Gulf, C.& S. F. Ry. Co. v. Wood- 
(Tex.Civ.App.) 2 S.W.(2d) 470; 


(Tex.Civ. 


Pays @ ouhext v. Faldyn, (Mass.) 179 N.E. 219; Be- 


J gen v. Pettus, 119 N.EB. 549, 223 N.Y. 
v. Dilley, |662; Kavanaugh vy. Gould, 119 N.E. 
237, 223 N.Y. 103; Godley v. Crandall 
& Godley Co., 105 N.E. 818, 212 N.Y. 
121, L.R.A.1915D 632; Morehouse v, 


ed fact, renders the request bad. | Pizzitola v. Jeffords, (Tex.Civ.App.) | Brooklyn Heights R. Co., 78 N.E. 179, 
Coffin v. Grace, 84 N.H. 105, 198 Mass. | 294 S.W. 284. 185 Men 7 Ann.Cas. 877; Law- 
104. 3. Pizzitola v. Jeffords, (Tex.Civ. | renceville Cement Co. v. Parker, 15 N. 
90. Myersdale, etc. St. R. Co. y. | App.) 294 S.W. 284; Payne & Joubert | Y-S. 577, 60 Hun 586, 21 N.Y.Civ.Proc. 
Pennsylvania, ete., St. R. Co., 69 A.| Machine & Foundry Co. v. Dilley, | 268 [aff 30 N.H. 1150, 133 N.Y. 622). 
92, 219 Pa, 558. (Tex.Civ.App.) 140 S.W. 496. Compare Little Rock Granite Co. v. 
¢ 1h 278, elit 4, Lester v. Oldham, (Tex.Civ..| 5088; 43 S.W.@d) (583, 184cArk. 667 
91. Apodaca v. Lueras, » 190, : ’ ex.ClV. | (holding otherwise as to a requested 


34 N.M. 121;: Bates v. Bates, 27 N.Y. 
S. 872, 7 Mise. 547; Skelly v. New Be 
York El. R. Co., 27 N.Y.S. 304, 7 Misc. 6 
88 [aff 48 N.E. 989, 148 N.Y. 747]; < 


App.) 208 S.W. 575 
San Jose v. Shaw Zoe Gals. drise 
See supra § 1081. [e] 


finding of controlling facts essential 
to plaintiff's recovery). 


Request held allowed in part 


Schnugg v. New York El. R. Co., 26 7. In re Berry’s BHstate, 233 Pp, | and ignored in part.—Di Lorenzo v. 
NYS. 798, 6 Misc. 325; Myersdale, 330, 195 Cal. 354. Atlantic Nat. Bank of Boston, (Mass.) 
etc., St. R. Co. v. Pennsylvania, etc., 8 See supra § 1070. 180 N.E, 148. 

St. R. Co., 69 A. 92, 219 Pa. 558. 9. TPrie R. Co. v. International Ry. 11. Athens Nat. Bank v. Ridge- 


92. Orr v. Sutton, 148 N.W. 1066, | Co., 
127 Minn. 37, Ann.Cas.1916C 527. 

93. Dixon v. Gallon, 133 A. 2138, 104 
Conn, 740. 

94. In re Hotchkiss’ Will, 92 A. 
419, 88 Conn. 655; Banks v. Warner, 
84 A. 325,89 Conn. 613. 

95. Western Union Tel. Co. v. 


Y.Civ.Proe. 32/4; 
derdown, 124 

Glenn v. 
266°Pa. 


204 N.Y.S. 771, 
[Revi 4 eNO ee cial 
Goetting v. Biehler, 
Underdown v. Un- [a] 
LOO aie uo) ean Aigo 
J. C. Trees Oil Co., 109 A. 793, 
74; Lehigh Valley Coal Co. v. 
Everhart, 55 A. 864, 206 Pa. 118; 
v. Kingston Coal Co., 53 A. 348, 203 


bury Tp, 154 “AG 7915. 308) Pao. 
Kershbaum vy. London Guarantee & 
Accident Co., 133 A. 229, 286 Pa. 213. 


It would be unnecessary bur- 
den (1) on the trial court for it to 
specifically answer every request that 
might be suggested, whether perti- 
nent or not. Athens Nat. Bank v. 
Ridgebury Tp., 154 A. 791, 3038 Pa.. 


209 App.Div. 380 
Zoe) Neve OO Cals 
33 Hun 500, 6 N. 


Hoyt 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1086] 


the parties are not prejudiced thereby!” or the rul- 
ing on the requests otherwise appears of record.?3 
It is not necessary to make a finding in the exact 


language of a request therefor.'4 


necessary to grant an improper request!® or make a 
requested finding or conclusion which would be im- 
and it is not error to 
for a finding of a certain fact where the fact, to be 
found, must be inferred from cireumstances and 
the circumstances do not compel but one inferenece.*” 
Where the court made findings amply sufficient to 
dispose of the case, a contention that it refused to 


proper ;7° 


479. (2) “It is obvious that, should 
the trial judge be required to answer 
each request separately, the court 
‘might labor unnecessarily at times 
answering immaterial matters having 
no bearing on the real controversy.” 
Kershbaum v. London Guarantee & 
eae Go, 083 Ax 22951286 Pa. 213, 
alii 


12. 
ville Mfg. Co., 
Vd Am.S oR. 
Beaver Creek Tp., 
Mich. 479. 

[a] Withdrawal of request.—As 
the statutory requirements are for 
the benefit of the party presenting re- 
quests, the rights conferred by them 
may be waived by the party with- 
drawing his requests with the con- 
sent of the court and before the lat- 
ter has passed upon them. Smith v. 
Mayfield, 45 N.E. 157, 163 Ill. 447 [aff 
60 Ill.App. 266]; Highway Com’rs v. 
Kline, 96 Ill.App. 318. 


13. Atwater v. Morning News Co., 
34 A. 865, 67 Conn. 504. 


fa] General refusal.—(1) Where 
several requests to find are refused, 
it is not error to refuse to mark the 
refusal on each request separately 
(Lawrenceville Cement Co. v. Parker, 
15 N.Y.S. 577, 60 Hun 586, 21 N.Y.Civ. 
Proc.’ 263 [aff 30 N.E. 1150,°133 N.Y. 
622]); (2) nor, where the proposed 
findings are not material, is it reversi- 
ble error to rule that “each of the 
within requests is to be marked ‘Re- 
fused,’ except so far as covered by the 
findings of facts and conclusions of 
law settled and signed by me” (Hunt- 
er v. Manhattan R. Co., 19 N.Y.S. 703, 
61 Ne Y Super, 312, 29! Abb. N.Cas.. 16, 
220) Nav: Civ.Proe.. 309° ‘Laff: 36) uN: 
400, 141 N.Y. 281]; Uhlenhaut v. Man- 
hatian Rez ConslseN.y.S-79%--60 Ns. 
Super. 501). 


[b] Answering requests in general 
survey of the case is sufficient, al- 
though some of the requests are not 
directly answered. Kershbaum v. 
London Guarantee & Accident Co., 
ise A, 229-286 Pa, 213: 

{c] Findings, decision or opinion. 
—(1) The court need not specifically 
answer all requests for findings of 
fact if the findings made cover the 
material facts stated in the request. 
Kuhn y. Buhl, 96 A. 977, 251 Pa. 348, 
Ann.Cas.1917D 415; Commonwealth 
v. School Dist. of Altoona, 88 A. 481, 
241 Pa. 224: Com. v. Monongahela 
Bridge Co., 64 A. 909, 216 Pa. 108, 8 
Ann.Cas., 1073; Bogart v. Cowboy 
State Bank & Trust Co., (Tex.Civ. 
App.) 182 S.W. 678. (2) Requests 
have been held sufficiently answered 
in the general findings. Schuler v. 
Hekert, 51 N.W. 198, 90 Mich. 165. 
(3) An adverse finding, without spe- 
cifically passing on pertinent requests 
for rulings, is to be construed a denial 
of such requests. Hurley v. Boston 
Elevated St. Ry. Co., 99 N.E. 1056, 213 
Mass. 192 (the finding could not have 
been made until the requests were 
passed on). (4) The making of a de- 
eision in favor of plaintiff, without 


Hazard Powder Co. v. Somers- 
612A. 51952 78 ‘Conn: 
144; Babcock v. 
32) N.W. 653, 65 


TRIAL 


Also, it is not 


deny a request 


passing on defendant’s requests, is a 
denial of all such requests as are 
relevant and inconsistent with the de- 
cision. In re Poole, 116 N.E. 227, 227 
Mass. 29. (5) Where, in an action 
for attorney’s services and disburse- 
ments, the judge found for plaintiff 
for the full amount of his claim, such 
finding necessarily implied a refusal 
to find, as requested by defendant, 
that plaintiff agreed to accept a per- 
centage of the amount recovered as 
full compensation in the collection 
cases in question, and that defendant 
never agreed to be responsible for 
plaintiff's services in certain probate 
proceedings. Ingram v. Marston, 96 
N.E. 669, 210 Mass. 327. (6) Where 
the controlling questions are discuss- 
ed and set forth in the general opin- 
ion, specific answers to the requests 
are not required. Athens Nat. Bank 
ee seePaLy, Deseo ee Ad Collen Ole, exebs 


[d] Failure to pass on requests as 
refusal.— The court’s failure to pass 
on part of defendant’s requests for 
rulings was equivalent to a refusal 
thereof. Plimpton v. New York, N. H. 
& H. R. R. Co., 109 N.E. 732, 221 Mass. 


548. 
14. Tiernan v. Savin Rock Realty 
Co., 162 A. 11,:115 Conn. 473; Cappel- 


letti v. Tierney, 126 A. 839, 101 Conn. 
562; Mad River Co. v. Pracney, 123 A. 
918, 100 Conn. 466; Olesen v. Beckan- 
stin, 107 A. 514, 93 Conn. 614; Kil- 
gore v. Stephens, (Okl.) 14 P.(2d) 
690; Midland Valley R. Co. v. Imler, 
262. P. 1067, 130, OK. 79,69 ALR. 
1404 [cert den 48 S.Ct. B28, elk Unis. 
OL tic, ots LOO ts Bradford v. 
Mayes Mercantile Co., 213). 043, 69 
OkT, 38137" Hitchen vii "Texas! Co:, 199° P. 
212, 82 Okl. 62; Texas-Mexican Ry. 
Co. v. Reed, (Tex.Civ.App.) 165 S.W. 
4; Hollingsworth v. Wm..Cameron & 


Co., (Tex.Civ.App.) 160 S.W. 644. 
15. See cases infra this note. 
[a] Request involving both law 


and fact (1) may be denied where the 
finding of fact is not made. Di Lo- 
renzo v. Atlantic Nat. Bank of Boston, 
(Mass.) 180 N.BE. 148; Adams v. Dick, 
115 N.E. 227, 226 Mass. 46. (2) Ne- 
cessity of separate requests see su- 
pra § 1084. 

[b] Special questions (1) need not 
be answered. Peckham vy. Keenan, 253 
Pi 205, 122 Kan.) 5445 - Meck. Smith 
Lumber Co. v. Russell, 144 P. 819, 93 
Kan. 521. (2) Propriety of interro- 
gating the court see supra § 1084. 


16. Mendenhall v. Casner, 250 P. 
328, 121 Kan. 745; Patterson v. Cibo- 
rowski, (Mass. ) 179 N.E. 161; Cain 


v. Ferry, 141 N.B. 675, 247 Mass. 472; 
Hayes v. Penn Mut. Life Ins. Co., 111 
N.E. 168, 222 Mass. 382; Bezemek v. 
Balduini, 207 P. 3380, 28 N.M. 124; 
Klasner v. Klasner, 170 P. 745, 23 N 
M.! 627. 

[a] Rule applies to a requested 
finding or conclusion which is: (1) 
Inadequate. Lariviere v. Larocque, 
ON EAS) SiO; mel OALG Vly, Oa. UeNG2?) 2 OO 
broad. Howard v. American Mfg. Co., 
56 N.B. 986, 162 N.Y. 347. (8) Un- 


Before, at, or after decision. 
after consenting or refusing to give requested find- 
ings, is at liberty to change its mind before the de- 
cision of the case,'® where the court fails to pass 
on requests at or before the decision, it is not suffi- 
cient to do so on the settlement of the case,?° or 
on overruling a motion for.a new trial.*! 


Statement of ground of refusal. 
that where a request is refused, the ground of re- 
fusal must be distinctly stated? unless it plainly 
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make any findings is obviously without merit.!§ 


Although the court, 


It has been held 


sound in part. Peck v. City Trust 
Co., 156 A. 403, 104 Vt. 20; McClary 
v. Hubbard, 122 A. 469, 97 Vt. 222. 
(4) Not applicable to the case. Pen- 
nok Oil Co. v. Roxana Petroleum Co. 
of Oklahoma, 289 F. 416; Twiss v. 
Herbst, 111 A. 201, 95 Conn. 273; Shay 
v. Gagne, 176 N.E. 200, 275 Mass. 386. 
(5) Not within the issues raised by 
the pleadings. Clark ¥. Kirby, 231 N. 
Y.S. 544, 133 Mise. 229; Lariviere v. 
Larocque, 157 A. 826, 104 Vt. 192. (6) 
Of an evidentiary, and not an ulti- 
mate or controlling, fact. People v. 
Began, 241 Ill.App. 189. (7) Immate- 
rial (Schroeder v. Taylor, 134 A. 63, 
104 Conn. 596) (8) in view of the find- 
ings actually made (McDonald v. 
Levenson, 131 N.E. 160, 238 Mass. 
479) (9) or the theory on which judg- 
ment is granted (Begen v. Pettus, 119 
N.E. 549, 2238 N.Y. 662). (10) Con- 
tradictory to, or inconsistent with, 
findings or conclusions actually made 
by the court. White v. Beacon Trust 
Co., (Mass.) 177 N.E. 853; Lockhart 
v. Washington Gold & Silver Mining 
Coz 117 Ps- 833, 16.N.M. 2233) Gareia 
v. State, (Tex.Civ.App.) 274 S.W. 319; 
Magnolia Petroleum Co. v. City of 
Port Arthur, (Tex.Civ.App.) 209 S.W. 
803 [reh overr 209 S.W. 991]. (1) 
Based on a theory of facts not found 
to be true by the presiding judge. 
J. P. Devine Co. v. Monatiquot Rub- 
ber Works Co., 143 N.E. 903, 249 Mass. 
152. (12) Based on conflicting and 
unsatisfactory evidence. Koehler v. 
Hughes, 42 N.E. 1051, 148 N.Y. 507; 
Butler v. Oswego, 10°N.Y.S. 768, 56 
Hun 358. (13) Supported only by in- 
competent evidence (Peoria, ete, R. 
Co. v. Attica, etc., R. Co., 56 N.E. 210, 
154 Ind. 218; Uilman Vv. Jacobs, 33 
N.Y.S. 248, 86 Hun 186), (14) espe- 
cially when such evidence has been 
admitted over objection (Martin v. 
Minnekahta State Bank, 64 N.W. 127, 
TiSEDss 263) ¢ 


17. In re Bugbee’s Will, 
484, 92 Vt. 175. 


18. Black, Sivalls & Bryson v. 
Farrell, 268 P. 276, 131 Okl. 249. 


[a] Findings made held sufficient 
to comply with a simple request of a 
party that the court make special 
findings of fact and conclusions of 
law, where the party did not suggest 
any findings that should be made or 
indicate any points or issues on which 
findings were desired. Harris v. Mor- 
rison, 163 P. 1062, 100 Kan. 157; Hen- 
derson v. Dwyer, 13 P.(2d) 408, 36 
N.M. 222. 

19. Salls v. Barons, 20 P. 485, 40 
Kan. 697. 


20. Masterson v. Cranitch, 31 Hun 
(N.Y.) 45, 66 How.Pr. 171. Compare 
People v. Church, 2 Lans. 459, 57 
Barb. 204 [aff 57 N.Y. 161] (dictum 
fe oe contrary under a former stat- 
ute). 


21. Wiley v. Shars, 33 
21 Neb. 712. 


102 A. 


N.W. 418, 


22. John Hetherington & Sons v. 
William Firth Co., 95 N.E. 961, 210 
Mass. 8. 
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appears in some way on the record?® or it is obvious’ 
that no harm is done or rights endangered by the 


refusal.?+ 


[§ 1087] 7. Preparation and Form Generally—a, 
In General. Findings of fact and conclusions of law 
are required to be in writing?® and be signed by the 
While findings of fact should be formal?? 
and conform to the practice of the particular juris- 


judge. 


23. John Hetherington & Sons v. 
William Firth Co., supra. 

24. John Hetherington & Sons v. 
William Firth Co., supra. 
F 25. Ark.—Wood v. Boyd, 28 Ark. 
5. 


Cal. F rascona v. Los Angeles Ry. 
eorhorenions 191 P. 968, 48 Cal. App. 
By 


Ind.—Peoria M. & F, Ins. 
Walser, 22 Ind. 78. 


Mo.—Griffith v. 


CO-mnVd 


Kansas City Mate- 


rial, etc., Co., 46 Mo.App. 539. 
N.Y.—Rogers v. Pell, 49 N.E. 75, 
154 N.Y. 518. 


N.D.—Garr v. Spaulding, 51 N.W. 
867, 2 N.D. 414; Gull River Lumber 
Co. v. Barnes County School Dist. No. 
39, 48 N.W. 427, 1 N.D. 500. 


Or.—Bush v. Geisy, 19 P. 1238, 16 
Or. 355. 


Tex.—First State Bank of T'eague 
Vee COmmCCly, Apps) | LoOisuVWerals 


[a] Requirement is satisfied by 
(1) a reduction of the findings to 
writing after rendition of judgment 
(Nathan v. Sloan, 34 Ark. 524; Ran- 
dolph v. Campbell, 47 P. 560, 5 Kan. 
App. 880; S. C. Forsaith Mach. Co. v. 
Hope Mills Lumber Co., 13 S.E. 869, 
109 N.C. 576), (2) as well as having 
an announcement of findings in open 
court entered on the record (Attna L. 
Ins. Co. v. Hamilton County, 79 F. 575, 
252 C. CLA.) 94), 1(3)) or a@ idictation to; 
and transcription by, the court re- 
porter (Smith v. Gibson, 300 P. 797, 
150 Okl. 101); (4) and it has been held 
that, so far as a general finding is 
concerned, the signing of the judg- 
ment by the. judge who tried the 
cause is equivalent to a written find- 
ing (Cleveland v. Stein, 14 Mich. 338). 


[b] Request for reduction to writ- 
ing.—(1) ‘Under some statutes the 
findings need not be in writing un- 
less so requested by one of the par- 
ties. Houston v. Trimble, 3 Greene 
(Iowa) 574. (2) A motion for a new 
trial is not a request that the findings 
of the court’ be reduced to writing. 
Buell v. Williams, (Ark.) 191 S.W. 
940. 


26. <Aitna Ins. Co., Hartford, Conn. 
v. Rico, 252 P. 815, 80 Colo. 536; Win- 
standley v. Breyfogle, 48 N.E. 224, 
148 Ind. 618; Wall v. Hutton, 173 N.E. 
600, 92 Ind.App. 705; Sackett v. Price 
County, 110 N.W. 821, 130 Wis. 637. 


{a] What signing sufficient.—(1) 
Where the conclusions of law imme- 
diately follow the findings of fact, 
the signature of the court, after the 
conclusions of law, is a_ sufficient 
signing of the findings of fact. 
O’Neal v. Hines, 43 N.E. 946, 145 Ind. 
32; Ferris v. Udell, 38 N.E. 180, 139 
Ind. 579; Indianapolis Electric Sup- 
ply Co. v. Lux, 130 N.E. 153, 77 Ind. 
App. 286; Van Valkenburgh v. Dean, 
44 N.E. 652, 15 Ind.App. 693. (2) It 
has also been held that where the 
findings of the trial court were in 
five separate volumes, each of which 
was in the judgment-roll, each iden- 
tified by the signature of the clerk, 
and the language at the end of each 
volume and the beginning of the next 
showed they were one continuous doc- 


TRIAL 


statute.?° 


eree.?t 


ument, the failure of the judge to 
sign any but the last volume was not 
error. Rose v. Mesmer, 75 P. 905, 142 
Cal. 322. (3) “That each statement 
of fact and conclusion of law is 
marked found or refused does not de- 
stroy the effect of the signature at 
the end of the findings.” Lyon v. Wa- 
ter Commissioners of City of Bing- 


hamton, 232 N.Y.S. 26, 27, 224 App. 
Div. 568. 
{b] Time of signing.—(1) A stat- 


ute relating to the time of signing is 
directory only. Sadicoff v. Jackson, 
189 P. 111, 46 Cal.App. 256; Amund- 
son v. Shafer, 172 P. 173, 36 Cal. App. 
398. (2) Also, the action of the 
court in signing findings after death 
of one defendant in whose favor judg- 
ment ran is not an irregularity preju- 
dicial to plaintiff. Colquhoun  v. 
Fursman, 164 P. 10, 32 Cal.App. 767. 
(3) A party who consents to delay in 
signing findings and _ conclusions 
waives the chronological order in 
which findings and conclusions and 
an order appointing a receiver should 
be signed. Pappas y. Taylor, 244 P. 
3938, 188 Wash. 31. (4) However, a 
judge who failed to sign the special 
findings of fact cannot, after objec- 
tion on that ground was made in the 
appellate court, sign such findings 
nune pro tune. Massachusetts Bond- 
ing & Insurance Co. v. Indiana State 
Bank, 132 N.E. 6938, 76 Ind.App. 608. 

[ec] Notice.—A party is not enti- 
tled to notice of the time and place 
of signing the findings of fact and 
conclusions of law. Allen v. Allen, 
165 P. 889, 96 Wash. 689; Lindsay v. 
Scott, 105, P. 462, 56 Wash. 206. 

{[d] Signature may be dispensed 
with when the finding is brought into 
the record by a bill of exceptions or 
order of court, as the only object of 
the signature is to identify the find- 
ings. Coffinberry v. McClellam, 73 N. 
E. 97, 164 Ind. 131. 


Necessity of record on appeal or 
error disclosing signature see Appeal 
and Error §§ 1640, 1767. 

Signing by visiting judge after de- 
parture from district or county see 
Judges § 114. 


oT.) Po. & eM; Roots! Conv. Us 
S., 17 F.(2d) 387; Montecito Valley 
Co. v, Santa Barbara, 77 P. 11138, 144 
Cal. 578; Quigley v. Barash, 237 P 
732, 185 Wash. 338; Colvin v. Clark, 
165 P. 101, 96 Wash. 282. 

28. Nicewicz v. Nicewicz, 
399, 104 Conn. 121. 


[a] Code or statutory provision.— 
In making up its findings of fact the 
court should be governed by the code 
or statutory provision under which it 
is proceeding. Skinner v. Thompson, 
19 Mo. 528. 

29. Ready v. McDonald, 61 P. 272, 
128 Cal. 668, 79 Am.S.R. 76; ‘Millard 
v. Supreme Council “A. LL.’ H., 22 P. 
864, 81 Cal. 340; Stoner v. Security 
Trust Co., 190 P. 500, 47 Cal.App. 216; 
Lynch & Reagan vy. Snowdon, 72 Pa. 
Super. 509. 

[a] Order of statement.—(1) In- 
formality in the order of statement is 
not fatal. Smith v. Harris, 43 Mo. 
557. (2) The fact that the judge’s 


132 A. 


Incorporation in judgment or decree. 
lating to findings of fact and conclusions of law 
may be substantially complied with by incorporating 
findings and conclusions in the judgment or de- 


[§§ 1086-1087 


\ 


diction,?’ it is not necessary that they be in any 
particular form,?® unless a form is prescribed by 


Statutes re- 


discussion of the pertinent legal prin- 
ciples and authorities does not follow 
but precedes his statement of the final 
conclusion or conclusions of law is 
not ground for valid objection to the 
form of the decision. Gettysburg 
Borough y. Gettysburg Trangit Co., 
36 Pa.Super. 598. 


{b] Numbered clauses or para- 
graphs.—(1) The usual and better 
practice is for the court to express 
its findings in separate and numbered 
clauses so as to present each one in- 
dependently and distinctly. Pitts- 
burgh Stove, ete., Co. v. Pennsylvania 
Stove, eCo:,) 57) wACEaTin ate 0 cea ie ten 
Schmidt v. Baizley, 39 A. 406, 184 Pa. 
527. (2) However, the mere omission 
to number or paragraph the various 
component parts is not fatal. Lynch 
Syeda died v. Snowdon, 72 Pa.Super. 


{c] Although not according to ap- 
proved models, findings clearly indi- 
cating the court’s intention may be 
sufficient. In re Clift’s Estate, 260 P. 
859, 70 Utah 409. 


{d] Where form of findings origi- 
nated with plaintiff’s attorney, e 
cannot be heard to complain of its 
insufficiency. Olson vy. Martin, 38 
Iowa 346. 


Sufficiency as to substance see in- 
fra §§ 1092-1101. 


30. Dann v. Palmer, 135 N.Y.S. 411, 
151 App.Div. 151 [motion gr 135 N.Y. 
S. 1107, 151 App.Div. 902, and rev on 
other grounds 99 N.E. 1106, 206 N.Y. 
678]; Adams v. Adams, 190 N.W. 359, 
178 Wis. 522. 


Statutory requirement of separate 
statement of findings and conclusions 
see infra § 1090. 


31. In re Woodburn’s Estate, 300 
P. 22, 212 Cal. 683; Prothero v. Su- 
perior Court of Orange County, 238 
P. 357, 196 Cal. 439; Shaingold v. 
Shaingold, 216 P. 603, 191 Cal. 438; 
Locke v. Klunker, 55 P. 993, 123 Cal. 
231; Gainsley v. Gainsley, 44 P. 456, 
111 Cal. xvi; Covell v. Lee, 230 P. 208, 
69 Cal.App. 1; Jump v. Barr, 189 P. 
334, 46 Cal.App. 338; Bodkin v. Merit, 
1 N.E. 625, 102 Ind. 293; Foy v. Bren- 
ard Mfg. Co., (Tex.Civ.App.) 284 S. 
W. 296; Wright v. First Guaranty 
State Bank of Bellevue, (Tiex.Civ. 
App.) 281 S.W. 270; Kennedy v. Ken- 
nedy, (Tex.Civ.App.). 210 S.W. 581; 
Hector v. Hector, 99 P. 13,51 Wash. 
434. See Valley Box & Crate Fac- 
tory v. Acker, (Tex.Civ.App.) 31 S.W. 
(2d) 1090, 1092 (‘it is obvious that 
findings of facts recited in the judg- 
ment appealed from, if those findings 
resolve all the material issues made 
in the case, would meet the require- 
ments of the law and obviate the ne- 
cessity of filing separate findings. 
But this exception is likewise una- 
vailable in this case, for no findings 
of fact, as contemplated in law, are 
included in the judgment, in which 
it is simply recited that ‘the law and 
the facts are with the defendants,’ 
that the defendants are ‘entitled to 
recover on their cross-action,’ and 
that a certain deed in controversy ‘is, 
and from its execution has been null, 
void, and of no force and effect.’ 


These are but general conclusions 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Matters to be excluded. The findings should not 
include matters which have no proper place there- 
in,®? such as evidence,** rulings,?+ arguments,?® rea- 
sons,*® comment,** citations of authorities®® or a 
memorandum of decision.*® Also, the conclusions 
of law should not include the reasons for,*® or au- 
thorities supporting,*! the conclusions. 


[§ 1088] b. Matters Constituting or Not Consti- 
tuting. Matters held not to constitute findings in- 
clude a minute entry,*? a reference in an erder to 
findings of facet in prior cases,** and remarks or oral 
statements made by the trial judge** at the close 
of the trial#® or on rendering judgment.*® The rul- 
ings of the court at the trial do not constitute the 
conelusions of law contemplated by statute.*7 How- 
ever, it is held that the denial of defendant’s motion 
for judgment on the ground of laches amounts to a 
finding that plaintiff was not guilty of laches.*® 


Opinion. An opinion,*® whether oral®° or writ- 
ten,°1 is not a finding; and the general adoption 


R, 651; 


requisite to any judgment in a suit of 
90 Cal.App. 601; 


this character, and do not in any 
sense meet the requirement that the 


trial judge prepare and file ‘his find- 47. Colorcraft 
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Potter v. Camp, 265 P. 1025, 
Zuceala vy. Suncrest 
Orchards, 280 P. 344, 130 Or. 


Coueavs 
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of recitals in an opinion as and for findings of fact 
is unsatisfactory,°” even if legally sufficient ;°* but 
statements of fact in an opinion may be treated as 
equivalent to a finding of facts where the unsuccess- 
ful party or his counsel so regards them and does 
not except to the method pursued by the trial court.°* 


Decision. It has been held that neither an oral®* 
nor written®® decision is a finding of fact within the 


meaning of statutes; but in a number of cases “de- 
cision” has been defined as a “finding.”®7 
[§ 1089] c. Preparation by or for Court. In 


some jurisdictions it is the function of the judge,** 
while in others it is the function of the court,®° 
to make findings. In the former jurisdictons the 
findings may be made up by the judge in a county 
other than the one in which the trial was had;®° but 
in the latter. jurisdictions the findings may be made 
only in open court®! and not at chambers®? or the 
home of the judge.°® The court is not bound to 


50. Deatsch v. Fairfield, 233 P. 887, 
27 Ariz, 387. 


“The oral opinion of the court, and 
the reasons he may have given for 


612. 
American 


ings of fact and conclusions of 
law’ ’’). 

Effect of incorporation or lack of 
incorporation on validity of judg- 
ment or decree see Equity § 842; 
Judgments § 127. 


“Findings” and “judgment” dis- 
tinguished see Judgments § 6. 
32. Nicewicz v. Nicewicz, 132 A. 


399, 104 Conn. 121. 

33. See infra § 1099. 

34. Pavey v. Braddock, 84 N.E. 5, 
170 Ind. 178; Steele v. Matteson, 15 
N.W. 488, 50 Mich. 313. 

35. Petrus v. Flynn, 225 N.W. 695, 
199 Wis. 147. 

86. Mathews v. Kinsell, 41 Cal. 
512; Hamilton v. Spokane, etc., R. Co., 
PREP A008, 3. Idaho 164°. .Conlan, Vv, 
‘Grace, 30 N.W. 880, 36 Minn. 276. 

87. Aitna Ins. Co., Hartford, Conn, 
v. Rico, 252 P. 815, 80 Colo. 536. 

38. Petrus v. Flynn, 225 N.W. 695, 
199 Wis. 147. 

39. Bridgeport Airport v. Title 
Guaranty & Trust Co., 150 A. 509, 111 
Gone 515) 11 A, lnk. O40. | ZATKON OV, 
Gorsky, 1387 A. 751, 106 Conn. 287; 
Lippitt v. Bidwell, 89 A. 347, 87 Conn. 
608. 

40. Yellowhair v. Pratt, 182 N.W. 
702, 44 S.D. 136. 

41. Yellowhair v. Pratt, supra. 


42. McFadden v. McFadden, 196 P. 
452, 22 Ariz. 246. 


43. Weaver v. Pacific Improve- 
ment Co., 138 N.E. 42, 234 N.Y. 418. 


44. Soule v. Kunkle, 205 P. 529, 71 
Colo. 221; Pool v. Gates, 225 P. 1069, 
116 Kan, 195. 


45. McClellan v. Lewis, 169 P. 438, 
35 Cal.App. 133; Davis v. Larson, 233 
P. 160, 76 Colo. 527. 


[a] After argument.—Remarks of 
the trial court in discussing the case 
at length after arguments, being in- 
formal and desultory, did not consti- 
tute findings of fact properly so 


called. Jones v. Boyer, 198 P. 492, 
68 Colo. 568. 
46. White v. Hamilton, 299 P. 124, 


38 Ariz. 256; Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 284 
P. 353, 36 Ariz. 225; Babbitt & Cow- 
den Live Stock Co. v. Hooker, 236 P. 
722, 28 Ariz. 263; Deatsch_ v. Fair- 
field, 233 P. 887, 27 Ariz. 387, 38 A.L. 


“(Reprint) 170, 19 Cine.L.Bul. 


Packing Co., (Mo.App.) 216 S.W. 831. 


48. Suhr v. Lauterbach, 130 P. 2, 
164 Cal. 591. 

49. U.S.—Fleischmann Co. v. U. S., 
46 S.Ct. 284, 270 U.S. 349, 70 L.Ed. 


624; Cushny v. Crowe, 36 F. (2a) 37; 
Thompson-Starrett Co. v. La Belle 
Iron Works, 17 F.(2d) 5386; City of 


Goldfield, Colo., v. Roger, 249 F. 39, 
161 C.C.A. 99; Keeley v. Ophir Hill 
Consol. Min. Co., 169 F. 598, 95 C.C.A. 
96; 'U. S. v. Sioux City Stock Yards 
Co,, UGB 12 6h 92. CCA. 578. [att 262 
KF, 556]; York v...Washburn, 129 F. 
564, 64 C.C.A. 132 [aff 118 F. 316]; 
Hendryx v. Perkins, 123 F. 268, 59 C. 
CGLACT266> ASt-e tours, Consol, Coal Co; 
v. Polar Wave Ice Co., 106 F. 798, 45 
C.C.A. 638. But see People’s Bank of 
Keyser, W. Va., v. International Fi- 
nance Corporation, 30 F.(2d) 46 (rec- 
ognizing the rule, but holding that a 
finding of facts is not to be ignored 
merely because it is put at the end of 
the opinion of the court instead of 
in a separate instrument); P. H. & 
AY OME Roots: Co, viv UsiSae ie BSC) 
337 (dealing with the question wheth- 
er formal findings of fact and con- 
clusions of law may in and of them- 
selves constitute such an opinion as 
will satisfy a statutory requirement, 
but stating that a single document 
may comply with requirements for 
findings of fact and a written opinion 
and that which may be deemed an 
opinion may embody all of the neces- 
sary findings of fact). 

Cal.—Scholle v. Finnell, 159 P. 1179, 
173 Cal. 372; Montecito Valley Co. v. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578; McClory v. McClory, 38 Cal ora; 
Hidden v. Jordan, 28 Cal. 301. 

Mich.—Rice v. Muskegon, 114 N.W. 
661, 150 Mich. 679. 

N.Y.—Kent v. Binghamton, 86 N.Y. 
S. 414, 90 App.Div. 553. 

Ohio.—Gray v. Field, 10 Oe Se 
121. 

Okl.—Rogers v. Harris, 184 P. 459, 
76 Okl. 215. 

Utah.—Victor Gold, ete., Min. Co. v. 
National Bank of Republic, 55 P. 72, 
18 Utah 87, 72 Am.S.R. 767. 

Wis.—Boehm v.. Wermuth, 215 N. 
W. 818, 194 Wis. 82; Schmoldt v. Lo- 
per, 182 N.W. 728, 174 Wis. 152. 

[a] General opinion.—Ocean Acci- 
dent & Guarantee Corporation v. 
Pearson, 37 F.(2d) 896. 


his judgment, may be very illuminat- 
ing as to the theories and principles 
upon which the case was tried and 
decided, but they are not findings of 
fact and conclusions of law.” Deatsch 
Nee AyD 233° Po 887,27 Arize 387; 


51. Stock Growers’ Finance Cor- 
poration v. Hildreth, 249 P. 71, 30 
Ariz. 505; Brown v.-Peterson, 233 P. 
895, 27 Ariz. 418 [reh den 235 P. 1117, 
28 Ariz. OAT. 


[a] Memorandum  opinion.—Beu- 
chle v. Montgomery, 45 F.(2d) 987; 
Merriam v. Huselton, 45 F.(2d) 983; 
Smith & Co. v. Kingfalta Mills, 237 
E827 15.0 Cr CrAn, 2184 


52. Thomas BE. Peoian Co. v. Lu- 
cas, 30 F.(2d) 97 [aff 21 F.(2d) 550]. 

53. Thomas E. Basham Co. vy. Lu- 
cas, Supra. 


54 Wormley v. Grand Rapid 
Trust. Co.,. 206 NW. 130%, #232 Mich. 
680; In re Britt’s Will, 182 N.w. 738, 
174 Wis. 145; Duncan v. Duncan, 86 
N.W. 562, 111 Wis. 75. 


55. Quigley v. Barash, 237 P. 732, 
135 Wash. 388. 


56. Watson v. Ocean Accident & 
Guarantee Corporation, 238 P. 338, 28 
Ariz. 573. 


[a] Memorandum of decision of 
the trial judge is not a finding of 
facts. Preston v. Preston, 128 A. 292, 
102 Conn. 96. 


57. See Decision 18 C.J. p 29. 


58. State v. French, 171 P. 527, 100 
Wash. 552. 


59. Deatsch v. Fairfield, 233 jh 
887, 27 Ariz. 387; Andrale v. Andrale, 
128 P. 8138, 14 Ariz. 379; Adtna Ins. 
(Bie Hartford, Conn.) V. Rico, PAB a oe 
815, 80 Colo. 536. 

{a] Difference in statutes.—‘'The 
statute imposes the duty of making 
these findings upon the court and not 
upon the judge of the court. In this 
respect it differs from the statutes 
generally.” Deatsch v. Fairfield, 233 
P, 887,27 Ariz. 387, 394. 


60. Weinstock-Nichols Co. s 
Courtney, 147 P. 218, 26 Cal.App. 44s. 

61. Deatsch v. Fairfield, 233 P. 887, 
27 Ariz. 387, 38 A.L.R. 651 

62. Andrale vy. Andrale, 128 Posi3 
14 Ariz. 379. 

63. Deatsch v. Fairfield, 233 P. 887, 
27 Ariz. 387, 38 A.L.R. 651. 


1244 [64 C.J.] 


adopt findings prepared at its direction;®* but, ex- 
cept in some jurisdictions,®® it may adopt, after 
examination, findings prepared, at its direction, by 
the successful party or his attorney,°® or those pre- 
pared by a referee®’ or another judge.®* 
findings are prepared by the attorney of the suc- 
cessful party, a submission of such findings to, or 
service of a copy thereof on, the adverse party is 
not necessary in the absence of an applicable man- 
datory statute, in force at the time, requiring it.°°® 


64. Porter v. Woodward, 57 Cal. 
535; Weinstock-Nichols Co. v. Court- 
ney, 147 P. 218, 26 Cal.App. 445. See 
Phillips v. Okey, 207 P. 1106, 111 Kan. 
732, 735 (“it is not necessary that the 
trial court’s special findings of fact 
should follow the categorical outline 
submitted by counsel for plaintiffs” )- 


65. Nashville, C. & St. L. Ry. Co. 
v. Price, 148 S.W. 219, 125 Tenn. 646. 
See Brenger v. Brenger, 125 N.W. 109, 
142 Wis. 26, 26 L.R.A.N.S. 387, 135 
Am.S.R. 1050, 19 Ann.Cas. 1136 (criti- 
cizing the practice). 

[a] Beason for rule.—‘‘The prep- 
aration of such a finding, being a 
matter of so much importance and 
a high judicial function, cannot prop- 
erly be intrusted to counsel. Counsel 
have a natural hias with respect to 
cases in which they are engaged that 
makes it well-nigh impossible for 
them to fairly and fully present all 
the facts as the judge would do. We 
are of opinion, therefore, that his 
honor was in error in delegating the 
preparation of the duty imposed up- 
on him by the statute to counsel in 
the case, and that the finding in this 
record cannot be looked to by us and 
treated as a statutory finding of facts 
by the trial judge.” Nashville, C. & 
Stapler Conny. Lericey i423! Siw. 2119; 
125 Tenn. 646, 649. 

66. Kan.—Harrison v. Lyon, 271 P. 
395, 126 Kan. 705; English v. English, 
35) Pe 110K (53) Kan, 173) Howards vy. 
Howard, 34 P. 1114, 52 Kan. 469. 


Mich.—Bateman y. Blaisdell, 47 N. 
W. 223, 83 Mich. 357. 

N.Y.—People v. Albany & S. R. Co., 
2 Lans. 459, 57 Barb. 204 [aff 57 N.Y. 
161, aff 8 Abb. Pr.N.S. 122, 39 How.Pr. 
49]; Bernheim v. Bloch, 91 N.Y.S. 
40, 45 Mise. 581; Dennis v. Walsh, 
16°N.Y.S. 257. 

Oki——Iirervy, uoziers: 256 “Pot 20° 
1245 Okiy 260) [cert den “48 S:€t.9 117, 
275 U.S. 496, 72° L.Hd. 392]. 

Tex.—Berkman v. D. M. Oberman 
Mfc. Co., (Civ.App.) 230 S.-W. 8388; 
Victoria First Nat. Bank v. Skidmore, 
(Civ.App.) 30 S.W. 564. 

See Thompson v. Tonopah Lumber 
Co., 141 BP: 69, 37 Nev. 183 (it is’ in- 
cumbent on a party, rather than the 
court, to draw or prepare findings); 
Wilson v. Wilson, 128 N.W. 120, 26 
S.D. 182 (while the court’s findings 
are usually prepared by the prevail- 
ing party, it is wholly a matter for 
the trial court’s discretion as to 
whether such party or the unsuccess- 
ful party prepares them). 

[a] Marking submitted finding’s.— 
(1) Facts contained in paragraphs of 
a party’s draft finding marked “prov- 
en,” will be treated as parts of the 
findings of facts. Radigan v. Hughes, 


86 A. 220, 86 Conn. 536; Grievance 
Committee v. Ennis, 80 A. 767, 84 
Conn. 594. (2) However, it is not 


good practice for the court to merely 
mark the several paragraphs of the 
findings, submitted by each party, 
“found” or “revised,” as such practice 
is liable to lead to contradictory and 
confused findings. Turner v. Creech, 
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‘W here 


108 P. 1084, 58 Wash. 439. . 


67. Matter of Bettman, 72 N.Y.S. 
728, 65 App.Div. 229; Silver Valley 
Min. Co. v. Baltimore Gold, ete., Min., 
ete:, Co., 6 S.-H. 735,99) N.C. 445: 


68. Taylor v. Pope, 11 S.H. 257, 106 
N.G€, (267, 19 AmaS RR. 30% 

[a] Change of judges during trial. 
—Where, after the taking of evidence 
in an action for an accounting, and 
after the judge had found that plain- 
tiff was entitled to an accounting and 
ordered defendant to account on a fu- 
ture day, another judge was author- 
ized to further try the case, the sub- 
stitute judge may make findings on 
the whole case. Everett v. Jones, 91 
P. 360, 32 Utah 489. 


Findings of predecessor see Judges 
§ 103. 


69. Hathaway v. Ryan, 35 Cal. 188; 
People v. Church, 2 Lans. 459, 57 
Barb. 204 [aff 57 N.Y. 161]. 

[a] Statute is directory.—(1) 


Sadicoff v. Jackson, 189 P. 111, 46 Cal. 
App. 256; Amundson v. Shafer, 172 
Pr, L785) OOM CAl ADH aS OSs 40k. ua Cay anit 
it were to be construed as mandatory, 
it would often operate to work injus- 
tice.’ Amundson vy. Shafer, supra. 
(3) “Trial courts are justified in dis- 
regarding the direction . é A 
whenever a compliance with it would 
work injustice to the rights of a liti- 
gant.’”” Amundson v. Shafer, supra. 


[b] Statute was adopted for pur- 
pose “of aiding the courts in the mak- 
ing of proper findings of fact, but for 
that purpose only. It could have had 
no higher or greater purpose. All 
that a party can require or expect, as 
to this point, in any litigation, is that 
the court shall make, in his case, a 
proper set of findings.” Amundson 
vpenaten, 172 B.. L738, 086" Cal.App. 398, 


[c] Statute does not apply where 
the court has not directed the prepa- 
ration of findings. In re Bensfield’s 
Guardianship, 283 P. 112, 102 Cal.App. 
445; MacFarlane v. Doyle, 192 P. 462, 
48 Cal.App. 793; Hoffman v. Guy M. 
RughCor.149) P17, 27 Cal. App 167: 

[d] Failure to comply with stat- 
ute is immaterial where the adverse 
party appears and files objections to 
the findings. Du Mond vy. Byron 
Jackson Co., 6 P.(2d) 1096, 139 Or. 
57; Zuccala v. Sunerest Orchards, 280 
P. 344, 180 Or, 612. 

70. Separate statement in record 
on appeal or error see Appeal and Er- 


ror § 1640. 
71. Costello v. Cunningham, 147 P. 
701, 16 Ariz. 447; Jefferson County 


Nat. Bank v. Dewey, 73 N.E. 569, 181 
N.Y. 98; Brown v. Ontario Tale Co., 
80 N.Y.S. 837, 81 App.Div. 273; Bowen 
v. Webster, 38 N.Y.S. 917, 3 App.Div. 
5a Sharp v. Wright, 35 Barb. (N.Y.) 


72. See statutory provisions. 


[a] Purpose of statute “is to pro- 
cure a decision from the trial judge 
which will summarize completely but 
succinctly the controlling facts found 
and the conclusions of law applied 


[§§ 1089-1090 


[§ 1090] 8. Separate Statements of Law and 
Facts?°—a. Necessity. During certain periods of 
time in a few jurisdictions there were no statutes 
providing that on a trial of questions of fact by the 
court the findings of fact and conclusions of law shall 
be stated separately." 
been enacted in a number of jurisdictions’? and, 
when in force at the time in question, should be 
complied with,7* provided a separate statement has 
been requested by one of the parties’* at a permis- 


However, such statutes have 


by him. The object is to make the 
decision a self-interpreting and self- 
sustaining document.” War Finance 
Corporation v. Erickson, 214 N.W. 45, 
171 Minn. 276, 278. 


Eahe Ark.—Wood v. Boyd, 28 Ark. 


Cal.—Brown v. Brown, 8 Cal. 111. 


Ind.—Walecis v. Kozacik, 156 N.E. 
589, 86 Ind.App. 484. 

Minn.—Lepper v. Chicago, B. & Q. 
R. Co., 222 N.W. 643, 176 Minn. 130; 
War Finance Corporation v. Erickson, 
214 N.W. 45, 171 Minn. 276; Toresdahl 
v. Armour & Co., 201 N.W. 4238, 161 
Minn. 266. 


N.H.—Town of Tilton vy. Sharpe, 151 
A. 452, 84 N.H. 393. 

N.Y.—Erie R. Co. v. International 
Ry. Co., 204 -N.Y.S. 771,0 209. App, Div- 
380 [aff 147 N.E. 211, 239 N.Y. 598]. 

N.C.—Parks v. Davis, 4 S.E. 202, 98 
NICs 480° 


Ohio.—Strauss v. Friedman, 2 Ohio 
App. 11 

Pa.—Carpenter v. Yeadon Borough, 
57 A. 8387, 208 Pa. 396. 

Porto Rico.—Marrero v. Lopez, 15 
Porto Rico 746. 

Utah.— Chadwick vy. Arnold, 95 P. 
527, 34 Utah 48. 

Wis.—Sliter v. Carpenter, 102 N.W. 
27, 123 Wis. 578; Yahr v. Princeton, 
ete., School Dist. No. 2, 74 N.W. 779, 
ie: 281; Sayre v. Langton, 7 Wis. 


[a] Statutes are mandatory.— 
Backer v. Seaboard Fire & Marine Ins. 
Co., 156 S.W. 829, 174 Mo.App. 82; 
Bloom v. Rabkin, 19 Ohio App. 23; 
Strauss v. Friedman, 2 Ohio App. 11; 
Insurance Co. of North America v. 
Taylor, 124 P. 974, 34 Okl. 186; Smith 
MV.) Harrod, 115 "P.. 10154, 29 eOkie se 
Maeder Steel Products Co. v. Zanello, 
220 P. 155, 109 Or. 562. 


[b] It is “better practice for the 
court to find conclusions of fact and 
law separately.” La Luz Communi- 
ty Ditch Co. v. Town of Alamogordo, 
AUS Po 42, 34°N Me W2%s 


74 %Ind.—Montmorency Gravel 
Road Co. v. Rock, 41 Ind. 263; W. B. 
Barry Saw, ete., Co. v. Campbell, 41 
N.E. 955, 18 Ind-App. 455: 


Iowa.—Evans v. Kappes, 10 Iowa 
586. : 

Kan.—Harper v. Harper, 113 P. 300, 
83 Kan. 761; Atchison, ete, R. Co. ‘v: 
Ferry, 28 Kan. 686; Seward v. Rhein- 
er, 48 P. 423, 2 Kan.App. 95. ss 

Ky.—Boone, Foreman & Lackey v. 
Wahl, 11 S.W.(2d) 915, 2286 Ky. 7738. 

Mich.—Edgerly v. Wadies of the 
Modern Maccabees, 140 N.W. $60, 175 
Mich. 28. 


Mo.—Cochran v. Thomas, 33 S.W. 6, 
131 Mo. 258. 


Neb.—Wiley v. Shars, 33 N.W. 418, 
21 Neb. 712; Axthelm v. Chicago, ete., 
Pgee 89 N.W. 3138, 2 Neb. (Unoff.) 


Ohio.—Cleveland, etce., 
Johnson, 10 Ohio 591; 


Rn Covmave 
Barnes v. But- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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sible time.7> 


agreed statement of facts.$* 


ler County Lumber Co., 176 N.E. 108, 
38 Ohio App. 445; Cox v. Cox, 170 
NE 592, 34 Ohio App. 1925 Reid v. 
Mathers, 4 Ohio S.&C.P. 81, 3 Ohio N. 
Bais: 

Okl.—Lee v. Pierce, 239 P. 989, 112 
Okl. 212; Coleman v. James, 169 P. 
1064, 67 Okl. 112. 


Tex.—Ward v. League, (Civ.App.) 
24 S.W. 986. 
Wyo.—Bishop vy. Hawley, 238 P. 


284, 33 Wyo. 271. 


[a] Request may be made by ei- 
ther party.—Board of Drainage 
Com’rs of Ballard County y. Illinois 


Cent. R. Co., 261 S.W. 236, 202 Ky. 
735. 
[b] Insufficient request.—It has 


been held that a request for separate 
findings of fact is not within the 
contemplation of a statute entitling 
a party simply to a statement in writ- 
ing of “the conclusions of fact found 
separately from the conclusions of 
law.” Haller y. Blaco, 15 N.W. 348, 
14 Neb. 195. 


Request as condition precedent to 
Vi ead of any findings see supra § 
1081. 


75. See cases infra this note. 


{a] Time for making request.—A 
request for a separate statement of 
findings or conclusions of law and 
facts has been held to come too late 
when made after: (1) The final sub- 
mission of the cause. Ross v. Barker, 
78 N.W. 730, 58 Neb. 402. (2) General 
(Allen v. Dodson, 17 P. 667, 39 Kan. 
220; Smith v. Smith, 184 P. 82, 80 
Okl. 136; German State Bank of Elk 
City v. Ptachek, 169 P. 1094, 67 Okl. 
176); (3) or specific (Smith v. Har- 
TOG, oll. Lolo, 20 OK es) -¢4) finds 
ings and conclusions have been an- 
nounced and judgment has been ren- 
dered thereon (Smythe v. Parsons, 14 
Pe 444 '37 Kan 79) 56 (bo) The: court 
has announced what the judgment 
will be. Etchen v. Texas Co., 199 P. 
212, 82 Okl. 62. (6) Judgment has 
been rendered and a motion for new 
trial has been overruled. Wilcox v. 
Byington, 12 P. 826, 36 Kan. 212; New 
York Mut. L. Ins. Co. v. Gividen, 13 
Ky.L. 970; Haacke v. Conrad, 12 Ky. 
L. 797; Moberly v. Trenton, 81 S.W. 
169, 181 Mo. 637. (7) Also, the re- 
quest is held too late when made five 
months after the decision of the case 
(Sheridan First Nat. Bank y. Citizens’ 
State Bank, 70 P. 726, 11 Wyo. 32, 100 


‘Am.S.R. 925) (8) or at a term follow- 


ing the one at which judgment was 
rendered (Nimon v. Klein, 183 N.E. 
189, 43 Ohio App. 314). (9) However, 
in some states the request need not 
be made until after judgment, but 
must be made within the time allow- 
ed for the making of a motion for a 
new trial. Board of Drainage Com’rs 
of Ballard County v. Lllinois Cent. R. 
Coy 2614S Win 2b; 202 Ky. 730). JAl- 
bin Co. v. Ellinger, 44 S.W. 655, 103 
Key. 240, 19 Ky... 1886. (10) A re- 


A failure to comply with such a stat- 
ute, on proper and timely request, 
for reversal,’® unless it is not prejudicial to the 
parties’’ or the jurisdiction is one in which the re- 
quirement is regarded as merely directory.‘ 
statutes apply to ordinary actions’® only;°° 
do not apply to probate proceedings®! or, except in 
a few jurisdictions,*? to equity or chancery cases.** 
Also, they apply if any evidence is presented,** but 
not where a complaint is dismissed before the in- 
troduction of testimony,®® judgment is rendered on 
the pleadings,®® or the case is submitted on an 
Where the facts found 
lead to but one conclusion, the conclusions of law 


TRIAL 


is error ealling 


Such 
they 


quest made two days after the rendi- 
tion of judgment has been held to be 
within a reasonable time. Barnett v. 
Abernathy, 2 Tex.App.Civ.Cas. § 775. 
(11) It has been stated that the court 
may, if it so elects, treat a motion 
for a new trial, based on the failure 
of the court to make separate and 
special findings of fact and declara- 
tions of law, as a request for special 
separate findings of fact and law. 
Cain- v.. Carl=lee; 277-—S:W. 551,169 
Ark. 887. (12) A rule of court that an 
application for separate findings of 
fact and conclusions of law shall be 
made before the introduction of evi- 
dence is reasonable and must be com- 
plied with. Smith v. City of Wash- 
ington, 141 P. 250, 92 Kan. 646. 


76. Kan.—vVickers v. Buck’s Stove, 
CLES CO. Or PE GOL (70M Kane 5 84; 
Briggs v. Eggan, 17 Kan. 589. 


Minn.—Baldwin v. Allison, 3 Minn. 
83; Bazille v. Ullman, 2 Minn, 134. 


Mo.—Backer v. Seaboard Fire & 
Marine Insurance Co., (App.) 156 S.W. 
829. 

Neb.—Lyman y. Waterman, 70 N.W. 
921, 51 Neb. 283. 


N.Y.—Mattiaccio v. Illinois Surety 
Co., 139 N.Y.S. 980. 


N.C.—Foushee v. Pattershall, 67 
INGO. 453). 


Okl.—Bryan v. Okmulgee County 
Business Men’s Ass’n, 176 P. 226, 71 
OKL L784) MeAlpin “v.-"Hixon, 1145 —P: 
886, 45 Okl. 376; Insurance Co. of 
North America v. Taylor, 124 P. 974, 
34 Okl. 186; Smith v. Harrod, 115 P. 
1015, 29 Okl. 3; Rogers v. Bonnett, 37 
P1078) 21 Okl.— 553. 

Pa.—Carpenter v. Yeadon Borough, 
SPAM CSG 08 an ao O. 

Tex.—Callaghan v. Grenet, 18 S.W. 


507, 66 Tex. 236; Seymour Opera- 
House Co. vy. Wooldridge, (Civ.App.) 
31 S.W. 234. 

77. Ind.—Baldwin v. Isle, 58 N.B. 


200, 155 Ind. 682. 
Kan.—Marquis  v. 
486, 86 Kan. 416. 
N.M.—La Luz Community Ditch Co. 
v. Town of Alamogordo, 279 P. 72, 34 
N.M. 127. 


Ohio.—Oxford Tp. v. Columbia, 38 
Ohio St. 87. 

S.C.—-State v. Nance, 20 S.B. 279, 
42 S.C. 421; Aultman v. Utsey, 19 S.BH. 
617, 41 S.C. 304; Monaghan Bay Co. 
Vv. Dickson? 17 Si P69'6.u39 iS: Clai46: 
39 Am.S.R. 704; State v. Columbia, 
|e oo, Joplin Vv. Carrier Ad SiC; 
oaits 


78. 
157 Cal. 406; 
96: Cal, xvii; 


Ireland, 121 P. 


McKelvey v. Wagy, 108 P. 268, 
In re Bullard, 31 P. 1119, 
Faure v. Drollinger, 213 


Pl 724,960. Cal.App. 5945. Butler \ v. 
Agnew, 99. P. 395, 9, CallApp. 327; 
Stepp v. National Life, etc., Assoc., 


16 SH). 1384, 37 S.C. 417; May. v. Cav- 
ender, 7 S.E. 489, 29 S.C. 598; Cana- 
dian-American Mortg., etc., Co. v. Mc- 
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need not be separated therefrom.*® 


{§ 1091] b. Form and Requisites. 
with a statute requiring findings of fact and con- 
clusions of law to be stated separately, it 1s neces- 
sary and sufficient to so separate the material and 
controlling facts and conclusions as to render them 
distinguishable.®® 
not made with technical accuracy in every instance 
is not necessarily fatal.°° 
clusions need not be under separate covers;®+ and 
the putting of the conclusions of fact and law on 
the same page does not render them irregular, where 
they are separately stated and paragraphed.®? 


To comply 


The fact that the separation is 


The findings and con- 


Carty, (Tex.Civ.App.) 84 S.W. 306; 
Wallis v. First Nat. Bank, 145 N.W. 
195, 155 Wis. 533. 


79. Chapman v. Majestic Collieries 
Co., 288 S.W. 299, 216 Ky. 652. 


80. Hartford F. Ins. Co. v. Haas, 8 
Ky.L. 610. And see Rasco v. Sheet, 
8 Ky.L. 703 (statute does not apply to 
a motion to vacate an order of ar- 
rest). Compare Byrd v. Pettit, 8 Ky. 
L. 613 (statute applies to special pro- 
ceedings). 

81. In re Farnham’s Estate, 84 P. 
602, 41 Wash. 570. 


82. In re Thompson’s Hstate, 269 
P. 103, 72 Utah 17. 


83. Walker v. Sedgwick, 5 Cal. 
192; Kuczma v. Droszkowski, 147 S. 
W. 1000, 243 Mo. 57; Peirce v. Wheel- 
er, 87 P. 361, 44 Wash. 326; Knowles 
Vv. Rogers, 67 BP. 572; 27 Wash. 204: 
See Beyer v. Schlenker, (Mo.) 181 S. 
W. 69 (while the statute applies when 
the court is sitting in equity, a fail- 
ure to comply therewith does not 
necessarily involve a reversal of the 
decree, as the case is practically re- 
tried on appeal and if all the evidence 
is preserved the errors of the trial 
court are negligible). 


Necessity of any finding'’s in equita- 
ble action see supra § 1069. 


84. Wood v. Lary, 26 N.E. 338, 124 
N.Y..83;. 20 N.Y-:Civ. Proc. 13/6; 


85. Wood v. Lary, supra. 
86. Wood v. Lary, supra. 
87. Cincinnati, etc., R. Co. v. Hans- 


ford, 100 S.W. 251, 125 Ky. 87, 30 Ky. 
L. 1105; Owensboro v. Weir, 24 S.W. 
115;-95 Ky. 158, 15-Kyc) 506: 


88. Gaffney v. Megrath, 39 P. 973, 
11 Wash. 456. 


89. Kilgore v. Stephens, (Okl.) 14 
P.(2d) 690; Terrell v. Wheeler-Mot- 
ter Mercantile Co., 294 P. 644, 147 Okl. 
Us MECCHEN Vane eOXS: (COleN90) waa 
82 Okl. 62. 


[a] Items.—The statute does not 
“mean that each contested item of 
many items involved between parties 
in litigation must be the basis of a 
separate finding of fact by the trial 
court.” Heney v. Hubbard, 224 P. 77, 
129 Wash. 39. 

[b] Statutes held complied with.— 
Cain v. Carl-Lee, 277 S.W. 551, 169 
Ark. 887; Minch v. Winters, 253 P. 
578, 122 Kan. 533; Alexa v. Alexa, 193 
P. 1088, 108 Kan. 38; Merriman v. 
PaGnee 122 S.W. 408, 57 Tex.Civ.App. 
al . 

[ec] Statutes held not complied 
with.—Minner v. Minner, 144 N.E. 781, 
238 N.Y. 529; Grant v. Mathis, 220 
Pa ool, 96-OKL) 65: 

90. Harper v. Harper, 113 P. 300, 
83 Kan. 761. 

91. Shephard v. Gove, 67 P. 256, 26 
Wash. 452. 

92. Gainsley y. Gainsley, 44 P. 456, 
111 Cal. xvi; Peirce v. Wheeler, 87 P. 
361, 44 Wash. 326. 
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Intermixture. 


Improper classification. 


Emeric v, Alvarado, 2 P. 418, 

. 529; Piercifield v. Snyder, 14 
583; Lewars v. Weaver, 15 3 
514, 121 Pa. 268. 

94. O’Reilly v. Campbell, 6 S.Ct. 
422, 116 U.S. 420, 29 L.Hd. 669; Harp- 
er v. Harper, 113 P. 300, 88 Kan. 761; 
Fraser v. State Savings Bank, 137 P. 
592, 18 N.M. 340; Baker v. De Armijo, 
128 P73, 17 N.M.. 3833 "Leonard )v. 
Torrance, (Tex.Civ.App.) 210 S.W. 
295. 


[a] It is immaterial that the trial 
court’s findings of fact and conclu- 
sions of law are somewhat mixed 
where it appears with sufficient clear- 
ness what facts it found. Robert Mc- 
Lane Co. v. Swernemann & Schkade, 
(Tex.Civ.App.) 189 S.W. 282. 

95. See cases infra this note. 

[a] Finding of fact.—(1) A mixed 
matter of law and fact which so far 
partakes of the cast of the latter as 
to be pleadable as a fact may be found 
as a fact. Calumet Service Co. Vv. 
City of Chilton, 135 N.W. 131, 148 Wis. 
334. (2) In an action by mortgagees 
of cattle against a bank which sold 
stock and converted the proceeds, a 
finding that seizure by the bank was 
“wrongful and unlawful,’ and that 
the bank ‘“‘converted” the cattle, was 
an ultimate conclusion of fact, as 
well as a conclusion of law, and was 
properly stated as a finding of fact. 
Slimmer v. Meade County Bank of 
Sturgis, 161-N.W. 325, 38 S.D. 311 [reh 
den Slimmer & Thomas v. Same, 162 
NSW). b365. 59. S.D: 8]. (3).1t is: prop- 
er to find as a fact, and not as a cCon- 
clusion of law, that the interest of 
the assignee of a recorded mortgage 
in ‘the mortgaged premises is barred 
by the statute of limitations. Spauld- 
ing v. Howard, 53 P. 563, 121 Cal. 
194. 

{b] Ownership (1) is regarded as 
a question of ultimate fact in one ju- 
risdiction (Curtis v. Boquillas Land, 
Cie e Oo, te Ps O24. 8 Arizi 258,076 
iPS Gi 9) Ariz 162 [atl s26" SC. 192) 
200 U.S.° 96, 50 L.Ed. 388]), (2) while, 
in another jurisdiction, it may be 
found either as an ultimate fact or 
as a conclusion of law (Savings, etce., 
Soc. v. Burnett, 39 P. 922, 106 Cal. 
514; Levins v. Rovegno, 12 P. 161, 
71 Cal. 273; Gardner v. San Gabriel 
Valley Bank, 93 P. 900, 7 Cal.App. 
106), (3) and the question as to which 
it is in a particular case depends on 
the issues tried (Gardner v. San Ga- 
briel Valley Bank, supra). 


96. Roemheld v. Chicago, 83 N.E. 
291, 231 Tll. 467; Working v. Garn, 
47 N.E. 951, 148 Ind. 546; Oregon 


Home Builders v. Montgomery Inv. 
Co., 184 P. 487, 94 Or. 349, 356 [cit 
Cyc]; McKenna v. Whittaker, 69 N. 
W. 587, 9 S.D. 442. 


97. U.S.—Lewis v. Ingram, 57 F. 
(2d) 463 [cert den 53 S.Ct. 16]. 

Cal.m—Adams v. Hopkins, 77 PB. 712, 
144 Cal. 19; Luco v. Toro, 18 P. 866, 
91 Cal. 405; Burton v. Burton, 21 P. 
847, 79 Cal. 490; Mutual Building & 
Loan Ass’n of Long Beach v. Beers, 
3 P.(2d) 565, 117 Cal.App. 200; Mas- 


While matters of fact and matters 
of law should not be mixed or compounded,®* an 
occasional intermixture or compounding does not 
necessarily call for a reversal,®°* at least in respect 
of a matter which is inherently a mixed or compound 
one,®® as it frequently happens that a statement of 
fact cannot be made without including a conclusion, 
and as often a conclusion, although one of law, must 
be stated in the form of a statement of fact.°° 


In a majority of juris- 
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eral. 


kuns v. Maskuns, 268 P. 1093, 93 Cal. 
App. 27; Euless v. Westphal, 235 P. 
742, 71 Cal.App. 611; Butler v. Agnew, 
99 P. 395, 9 Cal.App. 327; Towle v. 
Sweeney, 83 P. 74, 2 Cal.App. 29. 


Conn.—Kraig v. Benjamin, 149 A. 
687, 111 Conn. 297.. 


siiche eae v. Gladwin, 40 Mich. 


Minn.—Cushing v. Cable, 55 N.W. 
736, 54 Minn, 6. 


N.Y.—Loeb v. Supreme Lodge R. A., 
91 N.E. 547, 198 N.Y. 180; Whalen vy. 
Stuart, 87 N.E. 819, 194 N.Y. 495; Buf- 
falo v. Delaware, etc., R. Co., 82 N.E. 
513, 190) N.Y., 84, 16 LR.A.N.S. 506; 
Christopher, etc., St. R. Co. v. Twenty- 
Third St. R. Co., 43 N.E. 538, 149 N.Y. 
51; Berger v. Varrelmann, 27 N.E. 
LOG Sel27 ING. 2S, 2 Mba, OOS 
Adams v. Fitzpatrick, 26 N.E. 143, 125 
N.Y. 124. 


S.D.—Dodson vy. Crocker, 105 N.W. 
929, 20 S.D. 312. 


Tex.—Wells v. Yarbrough, 19 S.W. 
865, $4 Tex. 660; Ryon v. Rust, 65 
Tex. 529; Commercial Union Assur. 
Co. v. Gulf Refining Co., (Civ.App.) 
174 S.W. 874; Paris Transit Co. v. 
Alexander, (Civ.App.) 90 S.W. 1119; 
Robertson v. Kirby, 61 S.W. 967, 25 
Tex.Civ.App. 472; Canadian-Ameri- 
can Mortg., etc., Co. v. McCarty, (Civ. 
App.) 34 S.W. 306. 


Utah.—Gay v. Young Men’s Consol. 
Co-op. Mercantile Inst., 107 P. 237, 37 
Utah 280. 


Wash.—Coolidge v. Pierce County, 
68 P. 391, 28 Wash. 95. 


Wis.—Sherman  y. 
Ins. Co., 39 Wis. 104. 


98. Knight v. Kerfoot, 110 N.E. 
206, 184 Ind. 31 [aff (App.) 102 N.E. 
983]; Baldwin v. Heil, 58 N.E. 200, 
155 Ind. 682; Durflinger v. Baker, 49 
N.E. 276, 149 Ind. 875; Old Nat. Bank 
v. Heckman, 47 N.E. 953, 148 Ind. 490; 
Craig v. Bennett, 45 N.E. 792, 146 Ind. 
574; Stalcup v. Dixon, 35 N.E. 987, 
136 Ind. 9; Braden v. Lemmon, 26 N. 
B  476; 127) Ind 9s)  Hammann: v: 
Mink, 99 Ind. 279; Kealing v. Van- 
sickle, 74 Ind. 529, 39) Am sR.” 10d; 
Baker v. Cailor, (Ind.App.) 176 N.E. 
854; Talbot v. Talbot, 167 N.E. 535, 
91 Ind.App. 333; Dowd v. Andrews, 
134 N.E. 294, 77 Ind.App. 627; Smith 
v. Wells, 122 N.H. 384, 123 N.B. 644, 
72 Ind.App. 29; Western Union Tel. 
Co. v. Troth, 84 N.E. 727, 43 Ind.App. 
7; Wysong vy. Nealis, 41 N.E. 388, 13 
Ind.App. 165; Johnson v. Bucklen, 36 
N.E. 176, 9 Ind.App. 154; Minnich v. 
Darling, 36 N.E. 173, 8 Ind.App. 539. 


ae Defects and errors see infra § 


1, U.S.—Brown Sheet Iron & Steel 
Co. v. Willecuts, 45 F.(2d) 390 [aff 34 
F.(2d) 969]; Evans v. Kister, 92 F. 
YRC OO LOPIAR WIRE LOSS Ven leebea iby Veil 
EB. 821, 23 C.C.A. 4838; Marion Phos- 
phate Co. v. Cummer, 60 F. 873, 9 C. 
GC.A. 279. 

Ala,—Capital Cab Co. v. Montgom- 
ery Fair, 104 So. 891, 20 Ala.App. 648 
[cert den 104 So. 892, 213 Ala, 429]; 


Madison Mut. 


[§§ 1091-1092 


dictions the fact that one finding of fact is im- 
properly designated or classified as a conclusion of 
law, or the fact. that one conelusion of law is im- 
properly included in the findings of fact, does not 
invalidate it or prevent a consideration thereof ;°? 
but in a few jurisdictions it is to be disregarded.?*® 
[§ 1092] 9. Sufficiency Generally®*—a. In Gen- 
The sufficiency of the findings of fact to sup- 
port the judgment rendered is the test commonly 
resorted to in determining their sufficiency.* 


The 


American Cast-Iron Pipe Co. v. Bir- 
mingham Tailoring Co., 80 So. 157, 16 
Ala.App. 583; Johnson v. McFry, -68 
So. 718, 13 Ala.App. 619; Lanford & 
Co. Live Stock Corporation v. Mathis, 
62 So. 967. 9 Ala.App. 434. 


Cal—Judson v. Gage, 27 P. 676, 
91 Cal. 304; Stover v. Baker, 21 P. 
428; David v. Frost, (App.) 10 P.(2d) 
504; More v. City of San Bernardino, 
5 P.(2d) 661, 118 Cal.App. 732; Yellen 
v. Fidelity & Casualty Co. of New 
York, 1 P.(2d) 1019, 115 Cal.App. 434; 
Fritz v. Frost, 300 P. 454, 114 Cal. 
App. 602; Johannsen vy. Klipstein, 284 
P. 1047, 104 Cal.App. 128; Klegman 
v. Moyer, 266 P. 1009, 91 Cal.App. 
333; Townsend v. Mercantile Inv. Co., 
265 P. 876, 90 Cal.App. 213; Ferro v. 
Los Angeles First Nat. Trust & Sav- 
ings Bank, 264 P. 292, 89 Cal.App. 43; 
Armstrong v. Rau, 236 P. 937, 72 Cal. 
App. 288; Berry v. Crowell, 203 P. 835, 
55 Cal.App. 534; Ross v. McCarthy, 202 
P. 161, 54 Cal.App. 568; Mueller v. 
Mouren, 174° P. 700, 37 Cal. App: 768; 
Calkins v. Berliner, 147 P. 985, 26 Cal. 
App. 601; Wagner v. El Centro Seed 
& Nursery Co.; 119 P. 952, 17 Cal-App: 
387; Societa Di Mutuo Socorso v. 
Mantel, 81 P. 659, 1 Cal.App. 107. 


Conn.—Rau v. Urban, 155 A. 498, 
113 Conn. 402; Namura v. Machulsky, 
114 A. 672, 96 Conn. 465. 


Idaho.—Later v. Haywood, 
874, 14 Idaho 45. 


Ind.—Mitchell v. Brawley, 39 N.E. 
497, 140 Ind. 216; Collins v. Dressler, 
32 N.E. 883, 133 Ind. 290; Buchanan 
v. Milligan, 9 N.H. 385, 108 Ind. 433; 
Frisbee v. Lindley, 23 Ind. 511; Car- 
nahan v. Shull, 102 N.E. 144, 55 Ind. 
App. 349; Stout v. Gaar, 60 N.E. 357, 
26 Ind.App. 582; Sweetser v. Snod- 
grass, 34 N.E. 842, 7 Ind.App. 609. 


Kan.—Young v. Board of Com’rs of 
Washington County, 273 P. 398, 127 
Kan. 227; Board of Com’rs of Ellis 
County v. Dreiling, 232 P. 246, 117 
eee 354; Lowry v. Stewart, 5 Kan. 


93. PB. 


Mich.—Patrons’ Mut. Fire Ins. Co., 
Limited, of Michigan v. Goodman, 167 
N.W. 955, 202 Mich. 66; Thurber v. 
Aldrich, 133 N.W. 620, 167 Mich. 656; 
Sawyer v. Van Housen, 39 Mich. 89; 
Gray v. Pike, 38 Mich. 650. 


Minn.—In re Mississippi River 
Boulevard in City of St. Paul, 211 N. 
W. 9, 169 Minn. 231; Charles Betcher 
Lumber Co. v. Erickson, 154 N.W. 
1072, 181 Minn. 249; Little v. Lee, 55 
NOW: 78790532) Minn oe Le) aD unin ve 
Barton, 42 N.W. 289, 40 Minn. 415; 
Bradbury vy. Bedbury, 16 N.W. 854, 31 
Minn. 163. 


Mo.—Sutter v. Streit, 21 Mo. 157; 
Welch-Sandler Cement Co. y. Mul- 
lins, (App.) 31 S.W.(2d) 86. 

Neb.—Foster v. Devinney, 44. N.W. 
479, 28 Neb. 416. 

N.H,—Crowley v. Crowley, 
190, 72 N.H. 241. 

N.M.—Baker v. De Armijo, 128 P. 
TB el GaN laos 


N.Y.—Cornell v. New York El. R. 
Co., 18. N:Y.S.-511, 59, Hun) 625. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1092-1093] 


findings cannot be aided by the conclusions of law? 
and a judgment cannot stand when it is based on 
purported findings of fact which are in effect mere 
a particular finding 
may be disregarded where there are other findings 
sufficient to sustain or support the conclusions* and 
judgment,® as well as where it is immaterial,® has 
no bearing on the conclusions of law,’ does not af- 
fect the legal rights of the parties,’ or is diseredited 


legal conclusions.* However, 


or nullified by its own terms.? 


TRIAL 


Presumptions. 


General. 


[64 C.J.] 1247 


It has been said that all presump- 
tions and intendments are in favor of, rather than 
against, a finding of facts.14 
evidence that a thing proved to exist is presumed 
to continue to exist'? 
of the existence of a fact prior to the commence- 
ment of the action.'’ 


[§ 1093] b. Definiteness and Certainty!+—(1) In 
The essentials of findings of fact are that 


However, the rule of 


is not applicable to a finding 


they should be clear,t® concise,!® intelligible,'” defi- 


Incompleteness is a fatal objection to findings.1° 


N.D.—Western Mfg. Co. v. Peabody, 
122 N.W. 332, 19 N.D. 112. 


Ohio.—Union Cent. L. Ins. Co. v. 
Sutphin, 35 Ohio St. 360. 


Or.—Naylor v. McColloch, 103 P. 68, 
54 Or. 305; Freeman v. Trummer, 91 
P. 1077, 50 Or. 287; Washington Coun- 
ty Drainage Dist: No. 4 v. Crow, 26 
P. 845, 20 Or. 585 [overr McFadden 
v. Friendly, 9 Or. 222]. 


Philippine.—Ongsiaco v. Magsilang, 
50 Philippine 380; Mina v. Lustina, 
9 Philippine 678, 6 Off.Gaz. 275; 
tor v. Gaspar, 2 Philippine 592. 


Utah.—Maynard v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 47 
P. 1030, 14 Utah 458. 


Tex.—St. Louis, B. & M. Ry. Co. v. 
Cole, (Commn.App.) 14 S.W.(2d) 1024 
[aff (Civ.App.) 4 S.W.(2d) 1019, and 
reh den (Commn.App.) 16 S.W.(2d) 
534]; West Texas Utilities Co. v. 
Haynes, (Civ.App.) 20 S.W.(2d) arg 
Armstrong v. Maddox, (Civ.App.) 8S 
W.(2d) 6938; Adams Nat. Bank v. 
Stone, (Civ.App.) 284 S.W. 989. 


Wash.—Abbott v. Clebanck, 290 P. 
704, 158 Wash. 368; Norton’s Cafe- 
teria v. Ocean Accident & Guarantee 
Corporation, 242 P. 37, 137 Wash. 299; 
Dillabough v. Okanogan County, 178 
P. 802, 105 Wash. 609. 


[a] Aggregate of conclusions.— 
“The mere recital in the court’s spe- 
cial finding of facts of certain cir- 
cumstances pointing to a conclusion 
is not the finding necessary in order 
to make the finding support the judg- 
ment. In order for the findings on 
the facts to meet the requirements 
necessary, the tendencies of the evi- 
dence must be reduced to a conclu- 
sion, and the aggregate of these con- 
clusions must be such as to support 
the material allegations necessary to 
a judgment.” American Cast-Iron 
Pipe Co. v. Birmingham Tailoring Co., 
80 So. 157, 16 Ala.App. 583. 


[b] As findings are analogous to 
special verdict, (1) they must contain 
a statement of all the facts necessary 
to be stated in such a verdict, or they 
will not support a judgment. Adams 
v. Champion, 31 Mich. 233; Wood v. 


Pas- 


La Rue, 9 Mich. 158; Sisson v. Bar- 
rett, 2 N.Y. 406; Bates v. Wilbur, 10 
Wis. 415. (2) Sufficiency of special 


verdict see supra §§ 949-957. 


[ec] To support judgment for 
plaintiff every fact material to his 
cause of action and essential to his 
recovery must be found and stated. 
State v. Meiser, 168 N.E. 185, 201 Ind. 


337; Shedd v. American Maize Prod- 
ucts Co., 108 N.E. 610, 60 Ind.App. 
146. 


Validity of judgment as dependent 
on support by findings see Judgments 
§ 106. 

2. Shedd v. American Maize Prod- 


ucts Co., 108 N.E. 610, 60 Ind.App. 
146. 
[a] Supplying defects or omis- 


sions.—The conclusions of law cannot 
be employed to supply defects or 
omissions in the findings of fact. 
Lupton v. Taylor, 78 N.E. 689, 79 N.E. 


523, 89 Ind.App. 412. 


Separate statement of findings and 
conclusions see supra §§ 1090, 1091. 


3. Cal.—Hammond Lumber Co, v. 
Barth Inv. Corporation, 262 P. 31, 202 
Cal. 606; Brownrigg v. De Frees, 238 
Py Tb, 196 Cal. 534; Paulson v. Nu- 
nan, 30 P. 845, 64 Cal. 290. See Turner 
Vv. “Turner, 203 BP. 109; 187 —Cal. .632 
(dictum); Broome v. Broome, 178 P. 
525, 179 Cal. 638 (it is unnecessary 
and improper to find a conclusion of 
law as a fact). 


pa lena a or v. Talbott, 72 Mo.App. 


Neb.—Ganow v. Denny, 94 N.W. 
959, 68 Neb. 706; Foster v. Devinney, 
44 N.W. 479, 28 Neb. 416. 


N.Y.—Smith v. Smith, 7 N.Y.S. 193, 
18 N.Y.Civ.Proc. 28. 


Or.—Laneaster Tire & Rubber Co. 
VaeMeGraw, 9195) oe 825, 199. Or: 406 
Oregon Home Builders vy. Montgom- 
ery Inv. Co., 184 P. 487, 94 Or. 349, 
355 [eit Cyc]; Darling v. Miles, 111 
P. 702, 112 P. 1084, 57 Or. 593; Kane 
v. Rippey, 29 P. 1005, 22 Or. 299. 


Philippine.—International Banking 
Corp. v. Martinez, 8 Philippine 427, 5 
OfiiGaz. ood. 


Utah.—Brown v. Johnson, 134 P. 
590, 43 Utah 1, 46 L.R.A.N.S. 1157, 
Ann.Cas.1916C "391; Rasmussen  v. 
Sevier Valley Canal Cop ilare Peta, 
40 Utah 371; Westminster Inv. Co. v. 
McCurtain, 118 P. 564, 39 Utah 544; 
Munsee v. McKellar, 116 P. 1024, 39 
Utah 282; Utah Ass’n of Credit Men 
v. Home Hire Ins. Co., 102°P. 631, 36 
Utah 20; Houtz v. Union Pac. R. 
Co: 930k 439, oo Utahyl7o,0L7 bo As 
N.S. 628. 

Wash.—Kennedy vy. Derrickson, 31 
P. 766, 5 Wash. 289. 

See Miller v. State, 171 N.E. 381, 
202 Ind. 18 (the court did not err in 
failing to adopt a conclusion of law 
as a part of the special finding of 
facts); Rich v. Fry, 146 N.H. 393, 148 
N.E. 202, 196 Ind. 308 (it is not nec- 
essary for a finding to state a conclu- 
sion of law from the facts found); 
Zachariae v. Swanson, 77 S.W. 627, 
84 Tex.Civ.App. 1 (a conclusion of 
law does not take the place of a find- 
ing of fact, except where the law 
gives a conclusive effect to the fact 
established or the evidence is of such 
a conclusive character that the minds 
of men of ordinary intelligence will 
not differ as to its effect). 


4. Gagnon v. Baden Lick Sulphur 
ppt ings, Co., 105 N.B. 512, 56 Ind.App. 
07. 

Support of conclusions by findings 
generally see infra § 1101. 


&. Turner, v.cLurner; 203. RP. 109, 
187 Cal. 632; Cooper v. Tanner, 295 
P..525, 111 CaliApp. 232°) Barber Ais- 
phalt Paving Co. vy. Santa Barbara 
Iice.Co.,) MOP. 463) 13 CaliApp.. 597; 
George C. Prendergast Const. Co. v. 
Goldsmith, 201 S.W. 354, 273 Mo. 184 
Woes 40 S.Ct. 273, 254 U.S. 12, 64 L.Ed. 

6. Dobbins v. Economic Gas Co., 
189 P. 1078, 182 Cal. 616; Stone v. 


San Francisco Brick Co., 109 P. 103, 
13 Cal.App. 203 

7. Stoering v. Swanson, 165 N.W. 
875, 139 Minn. 115. 

8. Wilkinson v. Zumwalt, 
94, 112 Cal.App. 416. 

9. Texas Ice & Cold Storage Co. v. 
SO see (Tex.Civ.App.) 284 S.W. 

De 


TO AE 


Blockton Cahaba Coal Co. v. 
U. S., 24 F.(2d) 180 [rev 15 F.(2a) 
8631; Thayer v. Braden, \150.P: 653; 
27 Cal.App. 485; Brant v. Robertson, 
16 Mo. 129. 

[a] Finding held full and complete 
in itself.—Schilling v. Hayes, 202 P. 
680, 55 Cal.App. 1. 

[b] Findings held sufficiently com- 
prehensive.—Phillips v. Okey, 207 P. 
1106, Kant, 732° 

Matters to be found see supra §§ 
1076-1080. 

il. Harris v. Riggs, 112 NE. 36) 
63 Ind.App. 201.. 

Presumptions on appeal see Appeal 
and Error §§ 2722-2729. 

12. See Evidence § 28. 


13. Wilkinson v. Grant, 189 P. 319, 
46 Cal.App. 429. 


14. Uncertainty in reference to 
pleadings see infra § 1100. 


15. Murphy-Cantrell Co. v. Muleca- 
hy, 237 P2537, 72 CalvApp. 426;)) San 
Joaquin Brick Co. v. Mulcahy, 208 P. 
351,58 Cal. App. 295; Brant v.. Rob- 
ertson, 16 Mo. 129; Goetz v. Goetz, 
216 N.Y.S..434, 217 App. Div<;31; Calu- 
met Service Co. v. City of Chilton, 135 
N.W. 131, 148 Wis. 334. 

[a] Reasonable clearness is suffi- 
cient.—Capital Cab Co. v. Montgom- 
ery Fair, 104 So. 891, 20 Ala.App. 648 
[cert den 104 So. 892, 213 Ala.App. 
429]. 

[b] When it clearly appears what 
questions were decided by the trial 
court and the manner in which they 
were decided, the requirements have 
been fully met. Kinnear v. Graham, 
233 P. 304, 1383, Wash. 132. 


16. Philadelphia Hie C6. Wa 
Fechheimer, 220 F. 401, 136 C.C.A. 
25, Ann.Cas.1917D 64; Goetz v. Goetz, 
216 N.Y.S. 434, 217 App. Div..28d; Cal- 
umet Service Co. v. City of Chilton, 
135 N.W. 131, 148 Wis. 334. 

[a] Brevity and conciseness are 
not valid objections to findings, where 
elaboration would not have made 
them more clear. Krauskopf v. Pen- 
nypack Yarn Finishing Co., 26 Pa. 
Super. 506. ; 

{b] Findings of fact by court 
should cover singly ane in concise 
language the pleaded facts, without 
addition by way of argument or reci- 
tation of evidence. Fanning v. Mur- 
phy, 105 N.W. 1056, 126 Wis. 538, 110 
Am.St.Rep. 946, 4 L.R.A.N.S. 666. 


17. See cases infra this note. 


[a] “Findings should be so framed 
as to enable the vanquished party in 
the litigation to specify intelligently 
the particulars in which such findings 
are not. supported by the evidence.’” 
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nite, certain,'® unequivocal,t® direct, positive?® and 
conclusive,*! and not be vague”? or evasive.?? 
same precision and particularity are required as 
but, except in some juris- 
dictions,?®> the precision and particularity neces- 
sary in a special pleading?® are not necessary in 


in a special verdict ;?4 


Murphy-Cantrell Co. v. Mulcahy, 237 


P. 557, 72 Cal.App. 426, 432. 

[b] Findings held sufficiently in- 
telligible.—Vuilleumier v. Kelley, 4 
P.(2d) 557, 117 Cal.App. 723; Wilkin 
v..©' Brien; (Utah) 76-2. 853. 


18. Cal.—Schwarting v. Carpenter, 
nls Peres. lo7 iCals 43254 Sharp: 2. 
Frank, 41 P. 860; Southern Pac. R. Co. 
v. Defour, 30 P. 783, 95 Cal. 615, 19 Ll. 
AO ara tin Vin DL ent 2 sO) nad) cexs 
874, (i Cale 513 [aft 25 BP. 265, 87 \Cal. 
104]; Tasker v. Nieto, 291 P. 688, 108 
Cal.App. 135; Kling v. Gustason, 281 
P. 407, 101 Cal.App. 58 [remittitur den 
284 P. 1065, 103 Cal.App. 575]; Law- 
son v. Steinbeck, (App.) 186 P. 842; 
Williams v. Wren, 263 P. 1038, 88 Cal. 
App. 607. 


Conn.—Dow v. Dow, 117 A. 507, 97 
Conn. 488; Mechanics’ Bank v. Wood- 
ward, 47 A. 762, 73 Conn. 470. 

Ind.—Mitchell v. Brawley, 39 N.E. 
497, 140 Ind. 216; Union Inv. Co. v. 
McKinney, 74 N.&. 1001, 35 Ind.App. 
594; Johnson v. Bucklen, 36 N.E. 176, 
9 Ind.App. 154. 

Minn.—-Smith v. Benefit Ass’n of 
Ry. Employees, 244 N.W. 817. 


Ocarina v. Robertson, 16 Mo. 
129. 

N.H.—Hettinger v. Manilla Brew- 
ing. (Co.,. 75 Ac. 101, 75 NEL. 601, 


N.C.—Warlick v. Plonk, 9 S.E. 190, 
LOSING. 2812 

Or.—Maeder Steel Products Co. v. 
Zanello, 220 P. 155, 109 Or. 562. 


Tenn.—McHale v. Wellman, 46 S.W. 
448, 101 Tenn. 150. 

Utah.—Munsee v. McKellar, 116 P. 
1024, 39 Utah 282; Utah Ass’n of 
Credit Men v. Home Fire Ins. Co., 102 
P. 631, 36 Utah 20; Bartholomew v. 
Mayette, Irr: Co., 86 P. 481, 31 Utah 
1, 120 Am.S.R. 912 [aff 87 P._707, 31 
Utah 220]; Nephi Irr. Co. v. Jenkins, 
31 P. 986, 8 Utah 369. 

Wis.—Demming yv. Weston, 15 Wis. 
236% 

See Featherman v. Hennessy, 115 P. 


983, 43 Mont. 310 (discussing the 
point). 
[a] Matters decided.—(1) Find- 


ings should be sufficiently certain to 
show just what is found and decided, 
without resorting to the pleadings or 
evidence. Doe v. Doe, 158 P. 781, 48 
Utah 200. (2) “Findings should be 
sufficiently distinct and certain as not 
to require an investigation or review 
to determine what issues are decid- 
ed.” Prows v. Hawley, 271 P. 31, 72 
Utah 444, 450. ; 


[b] As that is certain which can 
be made certain, (1) a reference in a 
finding toa specified number of inch- 
es of water is not indefinite, as it is 
to be construed according to the cus- 
tomary kind of water measurement in 
that locality. Collins v. Gray, 86 P. 
983, 3 Cal.App. 723. (2) Also a finding 
“that the law of said states is the 
same as the law of this state’ is a 
sufficient finding as to the law of oth- 
er states. Tolman v. Smith, 24 P. 
743, 85 Cal. 280. 


{c] Findings held sufficiently defi- 
nite and certain.—-Slankard v. Wag- 
non, 183 P. 562, 181. Cal. 135; Troxler 
v. Buckner, 58 -P. 69d, 126 ‘Cal. 288; 
Hick v. Thomas, 27 P. 208, 376, 90 
Cal. 289; In re Abbott, 16 P. 21, 74 


TRIAL 


a finding.?7 


The 


legal equivalent 


Cal. 381;. Boyd v. Slayback, 5.P/161, 
66 Cal. xvii; Santos v. Scharz, 262 P. 
764, 87 Cal.App. 758; North Confi- 
dence Mining & Development Co. v. 
Morrice, 204 P. 851, 56 Cal.App. 145; 
Jackson v. State, 142 N.E. 1, 194 Ind. 
130; State Bank of Westfield v. West- 
field Stock Farm Co., 132 N.E. 308, 78 
Ind.App. 4; Franks v. Jones, 17 P. 
663, 39 Kan. 236; Stoering v. Swan- 
son, 165 N.W.. 875, 1389 Minn. 115; 
In re Myer, 89 P. 246, 14 N.M. 45; 
Taylor v. Bulmetto, 45 N.Y.S. 383, 18 
App.Div. 623; Gibson v. Barber, 6 S.E. 
766, 100 N.C. 192; Maeder Steel Prod- 
ucts Co. v. Zanello, 220 P. 155, 109 Or. 
SEZ Wart va Blum, bore ve Wo uerno 
Tex113s) “Missouri, ete. ci . Co. vi. 
Wallis, (Tex.Civ.App.) 38 S.W. 357; 
MeClary vw. Mubbard, 122 Ay 469, 97 
Vt. 222. See Hersom v. Hersom, 212 
P. 717, 60 Cal.App. 383 (finding indefi- 
nite and uncertain when standing 
alone but made intelligible and suffi- 
ciently exact by a reference to por- 
tions of the pleadings). 

19. Hibernia Sav., etc, Soc. v. 
Moore, 8 P. 824, 68 Cal. 156; Murphy- 
Cantrell Co. v. Mulcahy, 237 Pi. 537, 
72 Cal.App. 426; Farmers’ Trust Co. 
v. Sprowl, 126 N.E. 81, 72 Ind.App. 
564; Crumley v. Fabbi, 213 P. 1048, 
47 Nev. 14. 

Murphy-Cantrell Co. v. 
23ler, bol, wie, 6 CalzcAppoie4 ae: 
Laithe v. McDonald, 7 Kan. 254; Pat- 
terson v. Lamson, 8 N.E. 869, 44 Ohio 
St. 487, 

[a] Finding held not argumenta- 
tive.—Slankard vy. Wagnon, 183 P. 562, 
ete e allen. 

21. Bentley v. Kasiska, 2 
49 Idaho 416. 

[a] Statement of 
doubt is not a finding. 
Hall, 130 A. 749, 99 Vt. 65. 


22. Schwarting v. Carpenter, 108 
P. 318, 157 Cal. 432; Maeder Steel 
Products Co. v. Zanello, 220 P. 155, 
109 Or. 562. 

[a] Finding held not vague.—Mc- 
Clary v. Hubbard, 122 A. 469, 97 Vt. 
222. 

23. Bentley v. Kasiska, 288 P. 897, 
49 Idaho 416. 

aoe U.S. v. Sioux City Stock Yards 

167 F.. 126, 92 C.C.A. 578; Anglo- 
priten Land, etc., Co. v. Lombard, 
US 2th). 2 6S. 16. CAL 89) sLcert, den 
25: SiSt. 793) 196 Us. 6388, 49) a. 
630]; Oregon Home Builders v. Mont- 
gomery Inv. Co., 184 P. 487, 94 Or. 
349) “Durnerev, Cy nus lio. Pardes 
Or... 462: llis v. Lane, 85 Pa. 265 
Briere v. Searls, 105 N.W. 817, 126 
Wis. 347. 

Reauisites of special verdict sce 
supra § 952. 


Mulca- 


88 P. 897, 


chancellor’s 
Raithel v. 


25. Van Riper v. Baker, 44 Iowa 
450. 
26. Certainty, definiteness, and 


particularity in pleading see Pleading 
§§ 90, 91. 

27. O'Reilly v. Campbell, 6 S.Ct. 
421, 116 U.S. 418, 29 L.Hd. 669; An- 
drews v. Key, 13 S.W. 640, 77 Tex. 
35. 

fa] Negative pregnant.—(1) The 
logical defect of a negative pregnant, 
as applied to legal matters, has ref- 
erence to pleadings (see Pleading §§ 
335-337) (2) and not to findings (Mc- 
Auliffe v. McAuliffe, 199 P. 1071, 53 


be found by implication.” 
ever, to a finding that it is based on presumption 
or inference;?® and findings which do not expressly 
state the required facts are often held to state the 
thereof.*° 


[§ 1093 


The findings should leave nothing to 


It is no objection, how- 


Cal.App. 352). 

28. Kelly v. Riggs, 2 Root (Conn.) 
13; Woodworth v. Clark, 1 Root 
(Conn.) 542; Humes v. Day, 1 Root 
(Conn.) 466; Cook v. Atwater, 1 Root 
(Conn.) 435; Allen v. Vining, 1 Root 
(Conn.) 313; Foot v. Cady, 1 Root 
(Conn.) 1738; Lake Erie & W. R. Co. 
i Parrish, 93 N.E. 450, 46 Ind.App. 
ae 


[a] It is not sufficient that a fact 
in issue may be presumed from facts 
found. John H. Hibben Dry Goods 
oe v. Hicks, 59 N.E. 938, 26 Ind.App. 


Implied and negative findings see 
supra § 1079; infra §§ 1155-1158. 


29. Conn.—Metcalf v. Central Ver- 
mont R. Co.; 63' A. 633, 78 Conn. 614. 

Kan.—Prescott v. Leonard, 4 P. 172, 
32 Kan. 142. 

Mich.—Bateman vy. Blaisdell, 47 N. 
W. 223, 83 Mich. 357; Neumann v. 
Calumet, etc., Min. Co., 23 N.W. 600, 
57 Mich. 97. 

S.C.—Home Inv. Co. v. Clarson, 109 
N.W. 507, 21 °S.D. 72. 


Tex.—Minor v. St. John’s Union 
Grand Lodge of Free and Accepted 
Ancient York Masons of the United 
States of North America, Colored, of 
evaaes 130 S.W. 893, 62 Tex.Civ. App. 


Ultimate facts as including infer- 
coed from probative facts see infra 


30. Cal.—Verein v. Frey, 171 P. 
802, 177 Cal. 697; Stonesifer v. Kil- 


burn, 55 P. 587, 122 Cal. 659; Rebman 
v. San Gabriel Valley Landa, etc., Co., 
30 P. 564, 95 Cal. 390; Hamil v. Mc- 
Hoy; 18: P2377, 916 Cal sl2ke Wwoodng. 
Girot, 282 P. 981, 102 Cal.App. 160. 


Ind.—Mount v. Montgomery Coun- 
ty, 80 N.H. 629, 168 Ind. 661, 14 L.R.A. 
N.S. 483; Schaefer v. Purviance, 66 
N.E. 154, 160 Ind. 63; Faurote v. 
State, 23 N.E. 971, 123 Ind. 6; Ham- 
mann v. Mink, 99 Ind. 279; Warrick 
v. Spry, 97 N.E. 361, 49 Ind.App. 327; 
Smallwood v. Dunham, 86 N.E. 489, 
42 Ind.App. 612. 

Mass.—Kendrick v. Kendrick, 75 N. 
EK. 151, 74 N.E. 598, 188 Mass. 550; 
Glidden v. Nason, 71 N.E. 304, 186 
Mass. 140. 


Mich.—Tower v. Detroit, ete, R. 
Co., 34 Mich. 328. 
Minn.—Bellevue v. Hunter, 117 N. 


W. 445, 105 Minn. 343. 

N.Y.—Macy v. Metropolitan El. R. 
Co., 12 N.Y.S. 804, 59 Hun 365 [aff 
28 N.E. 485, 128 N.Y. 624]. 

S.D.—Felker v. Grant, 72 N.W. 81, 
10 S.D. 141. 


Vt.—Mayo v. Claflin, 106 <A. 653, 
93 Vt. 76. 
[a] Finding as to indebtedness,— 


In findings of inéektedness on prom- 
issory notes, the terms ‘‘due,”’ ‘“‘ow- 
ing,” and “unpaid” are equivalent in 
meaning. Ward v. Clay, 23 P. 50, 227, 
82 Cal. 502; Myers v. McDonald, 8 P. 
809, 68 Cal. 162; Turner v. Mahoney, 
56 Cal. 205. 


[b] Findings held not equivalent. 
—(1) A finding that a certain clear- 
ing-house rule had not been estab- 
lished by a universal, uniform, and 
general custom is not a finding that 
no such custom existed as a fact. At- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1094-1095] 


{[§ 1094] (2) Two or More Matters.*! There 
should be distinct findings on every material issue 
made by the pleadings.** Each issuable fact should 
be made the subject of a separate finding.** How- 
ever, repetition should be avoided.** 


Where there are several causes of action the court 
should make a separate finding on each matter which 
is applicable only to one cause of action®® and it 
should make only one finding as to each matter 
which is common or applicable to all causes of ac- 
tion.*® In some jurisdictions it is not required that 
separate charges or causes of action be made the 
subject of distinct findings.*? 


Several counts require only one set of findings ;*° 
and where a single cause of action is made the sub- 
jeet of two or more counts for the purpose of meet- 
ing different phases of proof, a single finding on all 
of the counts is sufficient;?® but where there are 
two contradictory counts the facts found must, to 
warrant a recovery, sustain one count exclusively*® 
and be such that it can be seen which count they 
sustain.*+ 


Jas Nat. Bank v. National Exch. | Potato Corporation, 
Bank, 60 N.E. 121,178 Mass. 531. (2) | Cal.App. 715. 
In an action to recover an assessment 36. 


TRIAL 


Edwards v. California Sweet 
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Where actions or proceedings are consolidated, 
all the facts in issue may be embodied in a single 
set of findings.*? 


Two or more plaintiffs or defendants. The court 
cannot be required to make separate findings of fact 
as to each separate plaintiff or defendant or group 
of plaintiffs or defendants.*® However, a finding 
evidently intended to refer to less than the whole 
number of plaintiffst* or defendants,*® but not desig- 
nating which one or ones, is uncertain. 


[§ 1095] c. General or Specific Findings+®*—(1) 
In General. A general finding may be sufficient*’ to 
support a judgment or decree,*® especially where the 
judgment or deeree is one of nonsuit or for defend- 
ant,*® or findings have not been requested.°° Such 
a finding need not show the facts supporting it.°+ 
On the other hand, a general finding 1s insuticient 
and special findings are necessary where they are 
required by statute on request®? and a proper and 
timely request is made,®* judgment is rendered for 
defendant on his claim for affirmative relief>* or 
damages are awarded a party who has pleaded spe- 


Colo.App. 254 [rev on other grounds 
Lal P9672; 59TColo: 238q5 


Kan.—Bainter v. Fults, 15 Kan. 323. 


286 P. 733, 104 


for grading a street, a finding on the 
fact of dedication does not arise out 
of findings that the supervisors “had 
no authority or jurisdiction” to order 
the work done; that the superintend- 
ent of highways, etc., “did not legally 
make, sign, or issue any assessments” 
therefor; that the land was not “law- 
fully assessed” for any sum. Spauld- 
ing v. Wesson, 24 P. 377, 84 Cal. 141. 
(3) Neither is a statement in one of 
the conclusions of fact, that the sum 
paid for a stock of goods “‘was an 
inadequate consideration” equivalent 
to a finding that the sale was fraudu- 
lent (State v. Purcell, 33 S.W. 13, 131 
Mo. 312); (4) nor is a finding that a 
note and mortgage purport to be exe- 
euted in the name of the principal by 
her attorney in fact, who in executing 
them assumed to be authorized, equiv- 
alent to a finding that such attorney 
in fact was authorized to execute the 
note and mortgage (Hibernia Sav., 
etc., Soc. v. Moore, 8 P. 824, 68 Cal. 
156). 


31. Inconsistent findings see infra 
§§ 1107-1112. 


32. Perkins v. West Coast Lumber 
Con ovneel 1. eL20) Cal 2:7. 


Necessity of findings on all mate- 
rial issues see Supra § 1077. 


33. McDougald v. New Richmond 
Roller Mills Co., 103 N.W. 244, 125 
Wis. 121. 


[a] Where distinct accounts are 
filed in one suit, there should be a sep- 
arate finding of the amount due on 
each account. Grimes v. Sprague, 86 
Mo.App. 245. 


34. Calumet Service Co. v. City of 
Chilton, 135 N.W. 131, 148 Wis. 334. 


[a] Recurrence of same subject- 
matter in finding.—Where the finding 
of the court gives the words of an as- 
signment, which has been previously 
decided to be “by its very terms, 
fraudulent in law and in fact,” the in- 
validity of the assignment will after- 
ward be taken sufficiently to appear, 
when its terms appear, without stat- 
ing it to be the same assignment pre- 
viously decided upon. Keep v. San- 
derson, 12 Wis. 352. 


35. Edwards v. California Sweet 
[64 C. f.—79] 


Potato Corporation, 286 P. 7338, 104 
Cal.App. 715. See Tabler v. Harlin, 
288 P.1823, 106 Cal.App. 74, 77 (‘it is 
unnecessary to adopt separate find- 
ings for different causes of action 
which are properly united provided 
general findings adequately cover the 


material allegations of all the 
counts’). 
[a] Repetition.—In an action in- 


volving several causes of action, it is 
not necessary to repeat with refer- 
ence to each cause the findings which 
apply in common to each of the caus- 
es. Anderson y. Blean, 126 P. 859, 19 
Cal.App. 581. 

837. State v. Grover, 91 P. 564, 47 
Wash. 39. 

38. Campbell v. Genshlea, 180 P. 
336, 180 Cal. 213. 

39. Sain v. Rooney, 101 S.W. 1127, 
125 Mo.App. 176; Hess v. Gansz, 90 
Mo.App. 439; Hazell v. Clark, 89 Mo. 
App. 78. 


40. Capen v. Stevens, 29 Mich. 496. 
41. Capen v. Stevens, supra. 


42. Union Lumber Co. v. Simon, 
SO aLOige LOS 1 150) Caleuiode 


43. Turpie v. Lowe, 62 N.E. 628, 
158 Ind. 47. 


44. Stockman v. Riverside Land, 
etc., Co., 28 P. 116, 64 Cal. 57 (‘‘divers 
of the plaintiffs’). 


45. Niemeyer v. Berg, 186 IllApp. 
107 (‘the defendant’’). 


46. General: 
Conclusion of law see infra § 1101. 


Finding as to truth of allegations see 
infra § 1100. 


47. Biurrun v. Elizalde, 242 P. 109, 
75 Cal.App. 44; Learned v. Hamburg- 
er, 139 N.H. 641, 245 Mass. 461; First 
Nat. Bank v. City of Pasco, 228 P. 838, 
131 Wash. 28; Hilliard v. Douglas Oil 
Fields, 122 P. 626, 20 Wyo. 201. 


48. U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 
82 C.C.A. 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]; Attna L. Ins. 
Co. v. Hamilton County, 79 F. 575, 25 
C.C.A. 94; Clement v. Phoenix Ins. Co., 
5 F.Cas.No. 2,882, 7 Blatchf. 51. 


Colo.—Pace v. Cline, 125 P. 127, 22 


Mo.—Jordan v. Buschmeyer, 10 S. 
W. 616, 97 Mo. 94. 


S.D.—Custer County Bank v. Cus- 
ter County, 100 N.W. 424, 18 S.D. 274. 


Utah.—Cain v. Stewart, 152 P. 465, 
47 Utah 160. 


Wis.—Badger v. Daenieke, 14 N.W. 
821, 56 Wis. 678. Compare Farmer v. 
St. Croix Power Co., 93 N.W. 830, 117 
Wis. 76, 98 Am.S.R. 914 (specific find- 
ings are essential, but a failure to 
make them is not reversible error). 


49. State v. Knights of Pythias, 
247 S.W. 1068, 157 Ark. 266; Newhall 
v. Porter, 62 P. 689, 7 Ariz. 160; Main 
v. Main, 60 P. °888, 7 Ariz. 149; Mc- 
Gowan v. Sullivan, 52 P. 986, 5 Ariz. 
334; Daggs v. Hoskins, 52 P. 357, 5 
Ariz. 300; Noyes v. Morris, 10 N.Y. 
S. 561, 56 Hun 501 [dism 31 N.B. 629, 
134 N.Y. 612]; Noyes v. King County, 
51 P. 1052, 18 Wash. 417; Thorne v. 
Joy, 45 P. 642, 15 Wash. 83. 


[a] Where defendant merely de- 
nies the allegations of the complaint, 
a eo sear defendant will 
be sufficient. hattuck v. Costello, 

P. 529, 8 Ariz, 22. = 


Necessity of making any findings 
‘ec qeptlreal or nonsuit see supra § 


50. See supra § 1081. 


Ate Goionen We ae ote 85 Ind. 
: nion’ Pac. “R. Co: vi 
Kan. 340. Fee 
[a] Statement of facts in general 
finding does not transform it into a 
special finding. Lawson v. Hilgen- 
bere, VT dnd. 22 1! Over v. Dehne, 75 
N.E. 664, 76 N.E. 883, 38 Ind.App. 427. 


[b] Statement of exact ground of 
decision.—It is not error for the court 
to embody in its general finding the 
exact ground on which its decision is 
based. Evans v. Schafer, 86 Ind. 135. 


52. See supra § 1081. 


53. Ross v. Miner, 31 N.W. 185, 64 
Mich.'204; Colorecraft Co. v. American 
Packing Co., (Mo.App.) 216 S.W. 831. 


Requests generally see supra §§ 
1081-1086. 


54. Shattuck vy. Costello, 68 P. 529, 
8 Ariz. 22. 
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cial and particularized damages.®® As has been stat- 
ed, in a few jurisdietions the court may, in its dis- 
cretion, make special findings but cannot be com- 
pelled to do so.®® Specific findings are always to be 
preferred to general findings.®°* A proper and suffi- 
cient special finding involves a specific statement of 
the facts on which the rights of the parties are to 
be determined.®’ The findings must be sufficiently 
specific to enable an appellate court to review the 
decision®® and test the correctness of the judgment.®°® 
However, a finding need not be more specific than 
the pleading raising the issue to which it relates ;%* 
and where a finding is sufficient to refute the af- 
firmative allegations of a pleading, more specific 
findings with relation thereto are not required.®? 


[§ 1096] (2) Special Findings Treated as Gen- 
eral Finding. In at least one jurisdiction wherein 
special findings are not authorized unless request- 
ed,°* special findings made without request will be 
treated as a general finding,®* as will also alleged 
special findings which are not signed by the judge®® 
or are not followed by conclusions of law.*® 


[§ 1097] (3) General and Special ‘Findings in 


TRIAL 


[§§ 1095-1098 


Same Case. Although frequently done, the making 
of both general and special findings in the same case 
is irregular.67 When the general finding is first 
made, it is not superseded by the later special find- 
ing;*8 and error cannot be predicated on the in- 
sufficiency of special findings, unnecessarily made in 
addition to the general finding,®® as such special 
findings may be treated as surplusage.*° Sometimes, 
however, where both general and special findings 
are made, the general finding is disregarded.‘ In 
other instances the general finding is deemed to in- 
clude any fact necessary to support the judgment 
not in conflict with the special findings.*” Also, 
what appears to be a general finding is sometimes 
regarded, not as an independent general finding, 
but as a mere preface to a special finding.’? 


[§ 1098] d. Extrinsic Facts and Papers. Ordi- 
narily, findings of fact cannot be aided by extrinsi¢ 
facts or papers.’* However, they may be aided by 
deeds, maps, or other public records,7> as well as 
by matters appearing of record in the case;** and, 
as hereinafter stated, the findings may, in some ju- 


55. 
Cala ii: 

[a] Where extended mathematical 
computations are involved, specific 
findings of fact should be made in or- 
der that the appellate court may in- 
telligently review the evidence. Hot- 
tel v. Poudre Valley Reservoir Co., 
S252 913841 Colo, 370 


56. See supra § 1068. 


57. Biurrun v. Elizalde, 242 P. 109, 
75 Cal.App. 44. 

58. United States v. Sioux City 
Stock Yards Co., 167 F. 126, 92 C.C.A. 
578; Freedom v. Norris, 27 N.E. 869, 
428 Ind. 377. 

[a] “Special finding should be lim- 
ited to facts.”—Talbot v. Talbot, 167 
N.E. 535, 538, 91 Ind.App. 333. 

[b] Matters necessary to be plead- 
ed.—A_ sittatute requiring a statement 
of the facts found “means at least a 
finding in detail of matters essential 
to be stated in the pleadings to make 
out the cause of action or defense 
found by the trial court to exist.” 
Farmer v. St. Croix Power Co., 93 N. 
Wiese O LLP WWASs 105 aS, 93) AnmiSiR, 
914. 

[c] Findings held sufficiently spe- 
cific.—P. H. & F. M. Roots Co. v. U. 
S., 17 F.(2d) 337; Ybarra v. Sylvany, 
(Cal.) 31 P. 1114; Bowman v. Mary- 
land Casualty Co., 263 P. 826, 88 Cal. 
App. 481; Fawcett v. Edmund Peycke 
Co., 187 P. 39, 44 Cal.App. 592. 

[d] Findings held not sufficiently 
specific.—Berkley, v. Consolidated 
Lower Boulder Reservoir & Ditch Co., 
216 P. 548, 73 Colo. 483. 

[e] Findings held insufficient as 
special findings.—Hilliard vy. Douglas 
Oil Fields, 122 P. 626, 20 Wyo. 201. 

59. Morrow v. Martinez, 200 P. 
1071, 27 N.M. 354. 

60. Apodaca v. Lueras, 278 P. 197, 
34 N.M. 121. - 

61. Cooley v. Miller & Lux, 105 P. 
981, 156 Cal. 510; Kienlen y. Holt, 288 
P. 866, 106 Cal. App. 135; Jeffers v. 
Hulen, 199 P. 350, 52 Cal.App. 590. 

Following allegations of pleadings 
generally see infra § 1103. 

62. Morganthaler v. Krieg, 281 P. 
692, 101 Cal.App. 436. 

63. See supra § 1081. 

64. Kelley v. Bell, 88 N.E. 58, 172 


Klein v. Milne, 243 P. 420, 198 


Ind. 590 [aff (App.) 83 N.Ee~7731; 
Jacobs v. State, 26 N.E. 675, 127 Ind. 
77; Sheets v. Bray, 24 N.E. 357, 125 
Ind. 33; Prilliman v. Mendenhall, 22 
N.E. 247, 120 Ind. 279; Wallace v. 
Kirtley, 98 Ind. 485; Bake v. Smiley, 
84 Ind. 212; Benthall v. Seifert, 77 
Ind. 302; Downey v. State, 77 Ind. 
87; Haynie v. Johnson, 71 Ind. 394; 
Geisendorff v. Eagles, 70 Ind. 418; 
Smith v. Johnson, 69 Ind. 55; Caress 
v. Foster, 62 Ind. 145; Holmes v. 
Phoenix Mut. L. Ins. Co., 49 Ind. 356; 
Grover, ete., Sewing Mach. Co. v. 
Barnes, 49 Ind. 136; Weston v. John- 
son, 48 Ind. 1; Richardson v. Howk, 
fe 451; Nash v. Caywood, 39 Ind. 


65. Kelley v. Bell, 88 N.E. 58, 172 
Ind, «590 jfafi (App. 83. N. Ee 73; 
Bake v. Smiley, 84 Ind. 212; Haynie 
Vo. JohnUSON, Ul Ind.» 394) Smith ave 
Johnson, 69 Ind. 55; Shane v. Lowry, 
48 Ind. 205; Tippecanoe County v. 
Reynolds, 44 Ind. 509, 15 Am.R. 245; 
Stabno v. Leeds, 60 N.E. 1101, 27 Ind. 
App. 289, 701; Stout v. Gaar, 60 N.E. 
357, 26 Ind.App. 582; Vigo Real Es- 
tate Co. v. Reese, 51 N.E. 350, 21 Ind. 
App. 20. 

[a] Signature by wrong judge.— 
Where a finding is not signed by the 
judge presiding, but by another be- 
fore whom the cause was commenced, 
and is not made a part of the record, 
it must be considered only as a gen- 
eral finding. McCray v. Humes, 18 N. 
E. 500, 116 Ind. 108. 


Necessity of signature see supra 
§ 1087. 


66. Tippecanoe County v. Reynolds, 
44 Ind. 509, 15 Am.R. 245; Stabno v. 
Leeds, 60 N.E. 1101, 27 Ind.App. 289, 
701; Vigo Real Hstate Co. v. Reese, 
51 N.E. 350, 21 Ind.App. 20. 


67. Wright v. Bragg, 96 F. 729, 37 
C.C.A. 574; State Nat. Bank v. Smith, 
94° BY 605,036 CiC.A 428 Austin’ v2 
areilion County, 76 F. 208; 22 C:C.A. 


68. British Queen Min. Co. v. 
Baker Silver Min. Co., 11 S.Ct. 528, 
U3OF Ure 22'2,, Poms pia fot Wa Soave 
Cleage,, 161 FE. -85, 88 ©C:CzA. 249: Core 
liss v. Pulaski County, 116 F. 289, 53 


C.C.A. 567; Martindale v. Palmer, 52 
Ind4413 
69. Meath vy. Mississippi Levee 


Com’rs, 3 S.Ct. 284, 109 U.S. 268, 27 L. 


me 930; Moody v. Arthur, 16 Kan. 

70. Damon v. Quinn, 76 P. 818, 143 
Cal. 75. 

71. —Turner v.-Turner, 203 “P2109; 
187 Cal. 632; Stephenson v. Boody, 38 
INGE 331, 13:9) Ind. 160% 

[a] Where special finding has 


beon requested and made, a general 
finding will be disregarded. Stephen- 
son v. Boody, 38 N.E. 331, 139 Ind. 60. 


72, Adams vy. Hopkins, 7% Pastl2; 
144 Cal. 19; Christisen vy. Bartlett, 
Eo) 5g Bs Sas PABA entitle a eas ate ah LSS 


{a] Thus, a general finding that 
certain parties are the owners in fee 
of the interest claimed settles all 
questions of title not negatived by 
the special findings. Adams vy. Hop- 
kins; 07 PB. 7125144 Cal. 19; 


73. Clark v. Deutsch, 101 Ind. 491. 


74 Corliss v. Pulaski County, 116 
F. 289, 538 C.C.A. 567; Murry v. Nixon, 
79 BP. 643, 10 Idaho 608; Hodge v. 
Ludlum, 47 N.W. 805, 45 Minn. 290. 


{a] Rule applied.—(1) Findings of 
fact cannot be aided by the bill of ex- 
ceptions. Corliss v. Pulaski County, 
116 F. 289, 53 C.C.A. 567. (2) Where 
the only finding is that the facts are 
as set forth in the agreed statement 
of facts, which is mainly a statement 
of evidence and not of ultimate facts, 
a judgment rendered thereon is in- 
valid. Burnham v. North Chicago 
Sts KR.) Co. 188 LOL 28 IC Come wis 
(3) Findings of fact which state that 
the facts are the same as those in a 
certain case are insufficient, where the 
case cited contains no specific findings 
of ultimate facts. Olcott v. Ennis- 
Calvert Compress Co., 114 F. 907, 52 
C.C.A. 527. (4) Where an agreement 
is the sole basis of a judgment, either 
it or the substance of it must be set 
out in the findings of fact. Citizens’ 
Bank y. Farwell, 56 F. 570, 6 C.C.A. 
34. (5) A written acknowledgment 
must be set out in the findings of 
fact in order to support a conclusion 
of Jaw that such acknowledgment re- 
moves the bar of the statute of limi- 
tations on the note sued on. Park y. 
Park, 70 N.E. 493, 32 Ind.App. 642. 


75. Murry v. Nixon, 79 P. 643, 10 
Idaho 608. 


76. Corliss v. Pulaski County, 116 
BY -2'8:95.. 53) uC 7C7AN 567, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1098-1099] 


risdictions, refer to the pleadings’? or exhibits or 


documents given in evidence.’* 


[§ 1099] e. Ultimate or Evidentiary Facts. 
necessary and sufficient for the findings to state the — 
ultimate facts found by the court’® and in respect 
of which it is the province and duty of the court 


77. See infra § 1100. 


78. See infra § 1100. 

79. U.S.—Wilson v. Merchants’ 
Hoan’ sé Trust Co:, 22 S:Ct. 552-183 Ut 
Sie O21 oe ams Dh ye Or bi Be Sade SA ie POR ue Qe 
RMoOots CO. Oi Say Lhe Codinos’ s 
Philadelphia Casualty Co. v. Fech- 
heimer, 220 F. 401, 136 C.C.A. 25, Ann. 
Cas.1917D 64; American Nat. Bank v. 
Watch: doh9 nH bse DO me. GuA. = 11 t 
[eert den 23 S.Ct. 854, 190 U.S. 558, 
47 L.Ed. 1183]; Ft. Worth State Nat. 
Bank v. Smith, 94 F. 605, 36 C.C.A. 
412. 

Cal.—Spencer v. City of Los Ange- 
les, 179 P. 163, 180 Cal. 103; Jacobs 
v. Ludemann, 69 P. 965, 187 Cal. 176; 
Mathews v. Kinsell, 41 Cal. 512; Rich- 
ert v. City of San Diego, 293 P. 673, 
109 Cal.App. 548; Miller v. Gusta, 233 
P. 946, 103 Cal.App. 32; Maskuns v. 
Maskuns, 268 P. 10938, 93 Cal.App. 27; 
Biurrun v. Elizalde, 242 P. 109, 75 Cal. 
App. 44; McKeever v, Locke-Paddon 
Co., 207 P. 1040, 58 Cal.App. 51. 

Idaho.—Fouch v. Bates, 110 P. 265, 
18 Idaho 374; Leggat v. Blomberg, 
98 P. 723, 15 Idaho 496. 

Ind.—State v. Meiser, 168 N.E. 185, 
201 Ind. 337; Knight y. Kerfoot, 110 
N.E. 206, 184 Ind. 31 [aff (App.) 102 
N.EB. 983]; Woodfill v. Patton, 76,Ind. 
575, 40 Am.R. 269; Keller v. Cox, 118 
N.E. 548, 67 Ind.App. 381; Daily v. 
Smith, 118 N.E. 312, 66 Ind.App. 393; 
Harris v. Riggs, 112 N.E. 36, 63 Ind. 
App. 201; Spade v. Hawkins, 110 N.E. 
1010, 60 Ind.App. 388. 

Iowa.—Van Riper v. Baker, 44 Iowa 
450. 

Mich.—Fairfield v. Hart, 102 N.W. 
641, 139 Mich. 136; Downey v. An- 
drus, 4 N.W. 628, 43 Mich. 65; Yelver- 
ton v. Steele, 40 Mich. 538; Trudo v. 
Anderson, 10 Mich. 357, 81 Am.D. 795. 


Minn.—Sheehan v. First Nat. Bank, 
204 N.W. 38, 163 Minn. 294; Wunder 
v. Turner, 138 N.W. 770, 120 Minn. 
13; Newman v. Newman, 70 N.W. 
776, 68 Minn. 1; Conlan v. Grace, 30 
N.W. 880, 36 Minn. 276; Butler v. 
Bohn, 17 N.W. 862, 31 Minn. 325. 

N.M.—Merrick v. Deering, 236 P. 
735, 30 N.M. 431; First Nat. Bank of 
Albuquerque v. Town of Tome, 167 
P. 733, 23 N.M. 255; Fraser v. State 
Savings Bank, 137 P. 592, 18 N.M. 340. 


Ohio.—Albright v. Hawk, 39 N.E. 
1044, 52 OhioSt, 362. 

Or.—Fitzpatrick v. Sletten, 242 P. 
aude lt 7) Orth Macder. (steel 
Products Co. v. Zanello, 220 P. 155, 
109 Or. 562; Oregon Home Builders 
v. Montgomery Iny. Co., 184 P. 487, 
94 Or, 349. 

S.D.—Blake v. Gunderson, 195 N.W. 
653, 46 S.D. 642; Smith v. Cleaver, 126 
N.W. 589, 25 S.D. 351; McKenna v. 
Whittaker, 69 N.W. 587, 9 S.D. 442. 

Tenn.—McHale v. Wellman, 46. S. 
Ww. 448, 101 Tenn. 150; Madisonville 
Bank v. McCoy, (Ch.App.) 42 S.W. 
814. 

Utah.—Fuller v. Burnett, 243 P. 790, 
66 Utah 507; Sierra Nevada Lumber 
Co. v. McCormick, 106 P. 666, 37 Utah 
150. 

Wash.—Keller v. Waddington, 253 
P. 646, 142 Wash. 474. 

Wis.—Gerue v. Medford Bridge Co., 
236 N.W. 528, 205 Wis. 68; McKenzie 
vy. Haines, 102 N.W. 33, 123 Wis. 557. 

“Tt ig undoubtedly the duty of the 
trial court to find the ultimate facts.” 
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to make findings,®° that is, the ultimate issuable 


facts’! on which the rights of the parties are to be: 


itis 
to rest. 


First Nat. Bank of Albuquerque v. 
Hae ee Tome 16% Ves e733,,-230.N. Me 


“There is no requirement by stat- 
ute or by general rule that the court 
find more than the ultimate facts.” 
Keller v. Waddington, 253 P. 646, 142 
Wash, 474, 477. 


[a] “It is commendable to find 
only the ultimate facts.’ Orr v. Sut- 
ton, 148 N.W. 1066, 127 Minn. 37, 42, 
Ann.Cas.1916C 527. 


[b] Findings held to be of ulti- 
mate facts.—(1) Mayes v. Paul Jones 
&i Co), 270° FF. 121 Pati 265. BY 3650s 
Behler v. Ackley, 89 N.E. 877, 173 Ind. 
173; Sheehan Const. Co. v. Hurst, 150 
N.E. 319, 84 Ind.App. 636; First Nat. 
Bank v. Mahoney, 135 N.W. 771, 23 
N.D. 177; Oregon Home Builders v. 
Montgomery Inv. Co., 184.P. 487, 94 
Or. 349; State v. Apfelbacher, 167 N. 
W. 244, 167 Wis. 233. (2) Finding of 
fraud. Gray v. Fuller, 147 P. 402, 85 
Wash. 18. (3) Finding that defend- 
ant and plaintiff were the owners of 
land as tenants in common subject to 
certain liens. Pierce y. Pierce, 117 
P. 580, 16 Cal.App. 375. (4) Finding 
that certain property is separate and 
not community property. In re Hill’s 
Histate, 38 ba. 690, 160 "Cal. eb9. C5) 
Finding that a deed was given as Se- 
curity. Clambey v. Copland, 100 P. 
1031, 52 Wash. 580. (6) Findings that 
a bank accepted a deposit uncondi- 
tionally and intended to honor a check 
by the depositor. Security Nat. Bank 
of Sioux City, Iowa, v. Old Nat. Bank 
of Battle Creek, Mich., 241 F. 1, 154 
CHEPING SS 

{c] In Missouri (1) a finding of 
facts sgould set out in detail all the 
material, constitutive or substantive 
facts bearing on the issues involved 
(McBride v. Mercantile-Commerce 
Bank & Trust Co., 48 S.W.(2d) 922; 
Korneman yv. Davis, 219 S.W. 904, 281 
Mo. 234; Buschow Lumber Co. v. Un- 
ion Pac. R. Co., 276 S.W. 409, 220 Mo. 
App. 743; Pemiscot County Bank v. 
Tower Grove Bank of St. Louis, 223 
S.W. 115, 204 Mo.App. 441; Bailey v. 
Emerson, 87 Mo.App. 220) (2) and not 
merely state conclusions or inferences 
therefrom (MeBride v. Mercantile- 
Commerce Bank & Trust Co., 48 S.W. 
(2d) 922; Korneman v. Davis, 219 S. 
W. 904, 281 Mo. 234); (38) but in the 
absence of a request for findings, a 
finding of such ultimate facts as will 
authorize the judgment or decree ren- 
dered is sufficient (Singer Mfg. Co. 
v. Stephens, 68 S.W. 903, 169 Mo. 1). 


8s0. See infra text and notes 81-83. 


81. Cal.—Klein v. Milne, 243 P. 
420, 198 Cal. 71. 

Idaho.—Fehr_ v. 
248, 33 Idaho 96. 

Ind.—Kuhn v. Hays, 129 N.E. 705, 
75 Ind.App. 66; City of Terre Haute 
v. Burns, 116 N.E. 604, 69 Ind.App. 7 
{[reh den 117 N.E. 519, 70 Ind.App. 
712]; Keller v. Cox, 118 N.E. 548, 67 
Ind.App. 381; Diedrich v. Way, 119 
N.E.. 223, 67 Ind.App. 375. 

Kan.—Diver v. Fourth Nat. Bank, 
294 P. 924, 1382 Kan. 36. 

Minn.—wW. B. Foshay Co. v. Mercan- 
tile Trust Co., 220 N.W. 551, 175 Minn. 
115; Hayes v. Hayes, 137 N.W. 162, 
119 Minn. 1. 

Wis.—Schmoldt v. Loper, 182 N.W. 
728, 174 Wis. 152. 

{a] Finding that one party owns 


Haworth, 190 P. 


legally determined®? and on which the judgment is 
A finding of ultimate facts necessarily 
ineludes all the probative facts, together with the in- 
ferences, deductions, or conclusions therefrom,** 


land in controversy is a finding of the 
ultimate issuable fact. Luck Land 
ve v. Dixon, 155 N.W. 1038, 132 Minn. 

[b] Finding on very issue in the 
cause is not a finding of an ultimate 
fact, but is rather a conclusion. Mer- 
ae v. Deering, 236 P. 735, 30 N.M. 


[c] Allegations not sustained by 
plaintiff.— Where the trial judge finds 
that plaintiff has not sustained his al- 
legations on an issue, he “must spec- 
ify the alleged ultimate fact or facts 
found not sustained by the evidence.” 
Bentley v. Kasiska, 288 P. 897, 49 
Idaho 416, 423. 


Necessity of findine’s on issues gen- 
erally see supra § 1077. 


82. Horn v. Lupton, 105 N.E. 237, 
182 Ind. 355; Alexa v. Alexa, 193 P. 
1083, 108 Kan. 38; Apodaca v. Lueras, 
208 «P.197, 34 NOM 1973 SetrsbeeNea cs 
Bank of Albuquerque vy. Town of 
Tome, 167 P. 733, 23 N.M. 255; Maeder 
Steel Products Co. v. Zanello, 220 P. 
155, 109 Or. 562. : 


83. Alexa v. Alexa, 193 P. 1083, 
108 Kan. 38; Apodaca v. Lueras, 278 
P. 197, 34 N.M. 121; Godley v.. Cran- 
dall & Godley Co., 105 N.E. 818, 212 N. 
Ye, “L216 Ti RvAL915 DD 16325 SGoctz—cve 
Goetz, 216 N.Y.S. 434, 217 App.Div. 31; 


Stephens v. Doxey, 218 P. 965, 62 
Utah 241. 
[a] Ultimate facts essential to re- 


covery.—Cumberland Telephone & 
Telegraph Co. v. Kranz, 95 N.E. 371, 48 
Ind.App. 67; Cointe v. Congregation 
of St. John the Baptist, 143 N.W. 180, 
154 Wis. 405. 


[b] ‘Ultimate facts’ means those 
basic and controlling facts necessary 
to be found in order to intelligently 
apply the law to them and render 
judgment.” Apodaca v. Lueras, 278 
Poe oiss ING eel ete ee 


_ Sufficiency of findings to support 
judgment generally see supra § 1092. 


84  Klern v. Milne, 243 P. 420, 190 
Cal. 71; Adams v. Crawford, 48 P. 488, 
116 Cal. 495; TLeggat v. Blomberg, 98 
P. 723, 15 Idaho 496; Later v. Hay- 
wood, 93 P. 374, 14 Idaho 45; Ramsey 
v. Johnson, 52 P. 1084, 7 Wyo. 392. 
See Nashville Interurban Ry. v. Bar- 
num, 212 F. 634, 129 C.C.A. 170 (up- 
holding findings which, although 
rather inartificial and not directly 
stating the ultimate facts, state the 
net result of the evidence as to the 
facts). 


[a] Inferences. — (1) “Ultimate 
facts are inferred from evidentiary 
facts and circumstances.’ Keller v. 
Cox, 118 N.E. 543, 545, 67 Ind.App. 
381. (2) “If different inferences may 
be drawn from probative facts found 
to exist, the inference to be drawn 
therefrom is a finding of fact to be 
made by the trial court.” Thomson 
v. Thomson, 254 P. 644, 81 Cal.App. 
678, 688. (3) A finding of mental com- 
petency necessarily involves the in- 
ference ‘that the person named was 
not entirely without understanding 
(Ripperdan v. Weldy, 87 P. 276, 149 
Cal. 667); (4) and need not be accom- 
panied by a finding as to the donor’s 
physical condition or other facts stat- 
ed in the complaint as inducement to 
the ultimate facts (Wheelock v. God- 
trey, Cal pesso. Pao zoo 


{b] Conclusions.—(1) Findings of 
fact are or should be ultimate con- 
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and a statement or setting out of evidence or of 
probative, evidentiary, or subordinate facts is nei- 
_ ther necessary*® nor proper,®® unless the evidentiary 


clusions deduced from the _ facts 
proved, Biurrun v. Elizalde, 242 P. 
109, 75 Cal.App. 44. (2) “Conclusions 


of fact are inferences drawn from the 
subordinate or evidentiary facts.’ 
Maeder Steel Products Co. v. Zanello, 
220 P. 155, 109 Or. 562, 570. (3) Find- 
ings of ultimate facts “are none the 
less findings of fact because drawn 
as conclusions from other facts.” 
Fuller v. Burnett, 243 P. 790, 66 Utah 
507. To same effect Cross v. Thiele, 
197 P. 974, 51 Cal.App. 780. (4) Un- 
less they are clothed in the very 
words of the evidence on which they 
are based, practically all findings of 
ultimate or general facts are conclu- 
sions of fact based on detailed facts 
and circumstances shown by the evi- 
dence. Clambey v. Copland, 100 P. 
1031, 52 Wash. 580. 


{c] Finding of execution (1) of a 
conveyance necessarily includes a 
finding of every fact essential to such 
conveyance. Joseph v. Dougherty, 60 
Cal. 358; Lewis v. Kelton, 58 Cal. 308. 
(2) A finding that an assignment for 
benefit of creditors was made neces- 
sarily means a valid assignment, ac- 
knowledged in accordance with the 
statute. Pool v. Davis, 34 N.E. 1130, 
135 Ind. 323; Benner v. Kilpatrick, 54 
N.Y.Super. 532. (3) There is a suf- 
ficient finding of consideration where 
the court finds that the agreement 
was duly executed, the agreement re- 
cites a valuable ‘consideration, and 
the court denies a motion to have the 
finding amended so as to show that 
the agreement was executed without 
consideration. McCormick v. Hoffert, 
(Minn.) 243 N.W. 392. 


85. U.S.—Merchants’ Mut. Ins. Co. 


v. Allen, 7 S.Ct. 821, 121 U.S. 67, 30 
pd. 858; Pe. HW. & F; M. Roots Co. 
Wee S elie CoG) inset. 


Cal.—Klein v. Milne, 243 P. 420, 198 
Galion resmillicnmstate, 138)5 iP: 
690, 167 Cal. 59; Spaulding v. Dow, 
50 P. 5438, 118 Cal. 424; Kohner v. Na- 
tional Surety Co., 287 P. 510, 105 Cal. 
App. 430; Abbe v. Berry, 273 P. 598, 
96 Cal. App. 130; Colver v. W. B. Scar- 
borough Co., 238 P. 1096, 73 Cal. App. 
421; Daily v. Smith, 118 N.E. 312, 66 
Ind. "App. 3933 Goatman v. Fuller, 195 
18, PAE) Cal. App. 403; Borgmeyer v. 
Solomon, 190 P. 1048, 47 Cal. App. 620; 
Moody v. Peirano, (App.) 84 P. 783. 


Idaho.—Wolf v. Eagleson, 157 P. 
1122, 29 Idaho 177; Jones v. Vanaus- 
deln, 156 P. 615, 28 Idaho 743. ” 


Ind.—Pavey v. Braddock, 84 N.E. 5, 
170 Ind. 178; Taylor v. Canaday, 57 
INGRt245) 59) N. 20,.0155. Inds 671; 
Weaver v. Apple, 46 N.E. 642, 147 Ind. 
304; Scanlin v. Stewart, 37 N.E. 401, 
38 N.E. 401, 138 Ind. 574. 

Towa.—Houston v. 
Greene 574. 

Kan.—Mendenhall v. Casner, 250 P. 
328, 121 Kan. 745; Clark Inv. Co. v. 
Cunningham, 197 P. 212, 108 Kan. 7038; 
Alexa v. Alexa, 193 P. 1083 108 Kan. 


° 


Me.—Kneeland v. Webb, 68 Me. 540. 


Trimble, 3 


Mass.—Marble v. Bloom, 159 N.E. 
735, 262 Mass. 191. 
Mich.—Robson v. Price, 96 N.W. 


433, 134 Mich. 371. 

Minn.—Luck Land Co. v. Dixon, 155 
N.W. 1038, 132 Minn. 144; Moriarty 
v. Maloney, 141 N.W. 186, 121 Minn. 
285; Wunder v. Turner, 138 INGAVView (uO; 
120 Minn. 13; Hayes v. Hayes, 137 N. 
W. 162, 119 Minn. 1; Grannis v. Hitch- 
cock, 137 N.W. 186, 118 Minn. 462. 


N.Y.—Island Trading Co. v. Berg 


TRIAL 


Bross L46 ENCES) O45; 0 a50u UNG Nouos os 
Adler v. Metropolitan El. R. Co., 33 
IN. 193'55° 1389 Ni Ye) 173 dist Bohm sy. 
Metropolitan El. R. Co., 29 N.E. 802, 
129 N.Y. 576, 14 L.R.A. 344]; Spore v. 
Vaughn, 20 N.Y.S. 152, 65 Hun 622; 
Conkling v. Manhattan R. Co., 12 N.Y. 
S. 846, 58 Hun 611; Clark v. Kirby, 
231 N.Y.S. 544, 133 Mise. 229; Tyndall 
v. Pinelawn Cemetery, 151 N.Y.S. 428. 

Or.—Thiering v. Gage, 284 P. 832, 
132 Or. 92; Fitzpatrick v. Sletten, 242 


Pi 1014) 117 Or. 173) /sMaeder Steel 
Products Go: vy. Zanello, 220 P. 155, 
109 Or. 562. 


S.D.—Riley v. Jorgenson, 150 N.W. 
771, 85 Sipe 91) 93 eit Cyels Smith 
Vv. Cleaver, 126 N.W. 589, 25 $.D. 351. 

Tenn.—Rhodes v. Turpin, (Ch.A.) 
SS. Ws (oD. 

Tex.—Central Meat Market v. Long- 
well’s Transfer, (Civ.App.) 43 S.W. 
(2d) 616; Wilson v. Auer, (Civ.App.) 
5 S-W.(2d) 160; Kennedy v. Kennedy, 
(Civ.App.) 210 S.W. 581; Leonard v. 
Torraneé; (Civ.App.) 210° S.-W. 295; 
Barnes v. Riley, (Civ.App.) 145 S.W. 
292; Ragley-McWilliams’ Lumber Co. 
v. Hare, 130 S.W. 864, 61 Tex.Civ.App. 
509; Haring v. Shelton, (Civ.App.) 
114 S.W. 389 [aff 122 Pts OS 
Tex. 10]; Thompson y. Mills, 101 S. 
W. 560, 45 Tex.Civ.App. 642; Gordon 
V.) McCall 438) Sows 11> 20. Dex: Civ. 
App. 288. See San Antonio & A. P. 
Ry. Co. v. Mullan, (Civ.App.) 186 S. 
W. 782 (in making findings, the trial 
judge is not required to go into mi- 
nute details as to the evidence). 

Utah.—Heichemer v. Peterson, 283 
P. 435, 75 Utah 107. 

Vt.—Trask v. Walker’s Estate, 134 
A. 853, 100 Vt. 51; Partridge v. Cole, 
127 A. 653, 98 Vt. 3733 Waterman’ Vv. 
Moody; 103° A, 325,92. Vt. 2185 In re 
Bugbee’s Will, 102 A. 484, 92 Vt. 175. 

[a] Acknowledgment of deed is an 
evidentiary fact which need not be 
found by the court. Riley v. Jorgen- 
Son, 1505 Newel conse Tolls 

[b] Evidence tending toward op- 
pesite finding.—Where the court finds 
in favor of one party, its omission to 
find various incidental evidentiary 
facts, tending toward an _ opposite 
finding, is not ground for reversal. 
Collins Vv." Hiydorn, 12) N-Y.S. 581), 58 
Hun 605 [aff 27 N.B. 412, 124 N.Y. 
641]; Mulford v. Yager, 7 N.Y.S. 88, 
LTMINEY: CIVGEROCH Silly Os LLU OSs 
Silv.Sup. 58 [aff 26 N.H. 757, 125 N. 
NE AGAG 

86. U.S.—P. H. & F. M. Roots Co. 
v. U. S., 17 F.(2da) 337; Philadelphia 
Casualty Co. v. Fechheimer, 220 F., 
401, 1386 C.C.A. 25, Ann.Cas.1917D 64. 


Cal.—McDonald v. Burton, 9 P. 714, 
68 Cal. 445. 


Ind.—State v. Meiser, 168 N.E. 185, 
201 Ind. 337; Horn v. Lupton, 105 N. 
KE. 237, 182 Ind. 3855; Davis v.. Frank- 
lin, 25 Ind. 407; Walcis v. Kozacik, 
156 N.E. 589, 86 Ind.App. 484; City of 
Terre Haute v. Burns, 116 N.E. 604, 
69 Ind.App. 7 [reh den 117 N.E. 519, 
70 Ind.App. 712]; Keller v. Cox, 118 
N.E. 543, 67 Ind.App. 381; Harris v. 
Riggs, 112 N.E. 36, 63 Ind.App. 201; 
Ginther v. Rochester Improvement 
Co., 92 N.E. 698, 46 Ind.App. 378. 

Minn.—Arntson v. Arntson, 237 N. 
W. 820, 184 Minn. 60; Sheehan y. First 
Nat. Bank, 204 N.W. 38, 163 Minn. 294. 

N.M.—Fraser v. State Savings 
Bank, 187 P. 592, 18 N.M. 340. 

N.Y.—Godley v. Crandall, etc., 
105) IN. E. S11She 2 Nee Leite 


Co., 
dR AL 


fact and the inferential fact are identical.’” 
a statement of probative or evidentiary facts alone 
is insufficient,’® unless they are of such a nature and 
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Also, 


1915D 632. 

Ohio.—Leach v. Church, 10 Ohio St. 
148. 

Philippine.—Ongsiaco v. Magsilang, 
50 Philippine 380. 

S.D.—Riley v. Jorgenson, 150 N.W. 
(abo cis, Siow Gale Wey |irets Chol 

Tex.—Reese v. Carey Bros., (Civ. 
App.) 286 S.W. 307; Spearman v. 
Mims, (Civ.App.) 207 S.W. 573. 

Wis.—Laney v. Ricardo, 172 N.W. 
141, 169 Wis. 267. 

Wyo.—Ramsey v. 
1084, 7 Wyo. 392. 

“Evidentiary facts should not be 
set forth in a special finding.” City 
of Terre Haute v. Burns, 116 N.E. 
604, 605, 69 Ind.App. 7. 

“Evidentiary facts should not ap- 
pear in a finding of facts.” Harris 
ye ines 112 N.E. 36, 38, 63 Ind.App. 


JOnnSOn,. Lol eee 


[a] In Connecticut (1) the find- 
ings need not (Ematrudo v. Gordon, 
123 A. 14, 100 Conn. 163; Portland 
Water Co. v Town of Portland, 118 
A. 84, 97 Conn. 628; Edward De by 
Tompkins, Ine: v. City of Bridgeport, 
110 A. 188, 94 Conn. 659) (2) and 
should not (Kane v. Kane, 142 A. 466, 
107 Conn. 7165 > Alfred Atmore Pope 
Foundation v. New Wonks Ne bie eee 
R. Co., 138 A. 444, 106 Conn. 423; 
Crighton Ve Jacobs, 1237 Ave43us 100 
Conny (2315 Blanton v. Wheeler & 
Howes Co., 99 A. 494, 91 Conn. 226, 
Ann.Cas. 1918B CAT: Todd v. Todd, 80 
A. 717, 84 Conn. 591) (3) contain evi- 
dence or evidential facts. However, 
it seems that in some (Kane vy. Kane, 
142 A. 466, 107 Conn. 716; Appeal of 
Beach, 138 A. 905, 107 Conn. 1 [error 
dism Beach v. Beach, 49 S.Ct. 7, 278 
USS 661, 73. hd! 568i; Todd v. 
Todd, 80 A. 717, 84 Conn. 591), (4) al- 
though not all (Freeman’s Appeal, 50 
A. 748, 74 Conn. 247), (5) instances, 
the findings should embrace subordi- 
nate, as well as ultimate, facts. 
“When, as is usually the case, an 
ultimate fact or a conclusion of fact 
must be reached by a process of rea- 
soning from subordinate operative 
facts, the latter should appear. On 
the other hand, if there be involved an 
ultimate fact ‘deducible, not through 
reasoning from subordinate facts, but 
solely from the evidence bearing upon 
the particular point, the evidence 
from which the ultimate fact is de- 
duced should not be included in the 
finding” (Beach v. First Nat. Bank, 
USS AT9 05), LOU Gonnwlseoy. 


87. Brunson v. Henry, 52 N.E. 407, 
152 Ind. 310; Rawley v. Sanns, 40 N. 
E. 674, 141 Ind. 179. 

[a] Thus, it is proper to incor- 
porate in the findings a copy of a bond 
which is the foundation of the action. 
King v. Downey, 56 N.E. 680, 24 Ind. 
App. 262. 


88. U.S.—Powers v. U. S., 119 F. 
Dvn Ly KONO AIRES. 
Ala.—Brock y. Louisville, ete., R. 


Co., 21 So. 994, 114 Ala. 431. 

Cal.—Heredink v. Holton, 16 Cal. 
103; Thomson y. Thomson, 254 BP. 
644, 81 Cal.App. 678; Nichols v. Wolf, 
148 P. COO wot Calle App. il 

Ind.—Parker y. Hubble, 75 Ind. 580; 
Kingan & Co. v. Maryland Casualty 
Co., 115 N.E. 348, 65 Ind.App. 301; 
Barrett v. Sipp, 98 N.E. 310, 50 Ind. 
App. 304; Light v. Schneck, (App.) 
86 N.E. 442. 


Mich.—Steele v. Matteson, 15 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are so stated that the ultimate facts necessarily re- 
sult or are necessary inferences therefrom.’® 
ever, where the ultimate facts are properly found 
and stated, an additional statement of evidence or 
evidentiary facts is not cause for reversal,®® as such 
statement will be deemed surplusag 


garded.®! 


TRIAL 


Other Matters. 
How- 


oe and disre- 


Pleadings. 
dictions,®? it is permissible,?* although not com- 
mendable,®* for the findings to refer to the plead- 
ings for a specification of the faets found or not 
found, as by stating 
tions contained in the complaint or answer are true 


(64 C.J.] 1253 


Except in some juris- 


generally that all the allega- 


or untrue, as the case may be,®® provided the refer- 


[§ 1100] f. Reference to Pleadings, Evidence, or 


488, 50 Mich. 313; Feller v. Green, 
26 Mich. 70; Thomas v. Sprague, 12 
Mich. 120. 


Minn.—Schneider v. Ashworth, 26 
N.W. 233, 34 Minn. 426; Wagner v. 
Nagel, 23 N.W. 308, 33 Minn. 348. 

Mo.—Sutter v. Streit, 21 Mo. 157; 
Murdoch v. Finney, 21 Mo. 138; 
Javens v. Harris, 20 Mo. 262. 


N.Y.—Dougherty v. Lion F. Ins. 
Co., 76 N.E. 4, 183 N.Y. 302. 


S.D.—Blake v. Gunderson, 195 N.W. 
653, 46 S.D. 642. 


{a] Finding as to testimony of 
witness.—(1) A finding that, accord- 
ing to the testimony of a certain wit- 
ness, the assets of a firm at the time 
of intestate’s death were a certain 
sum is not a finding of fact, as it 
amounts to nothing more than a state- 
ment that the witness testified as 
therein set forth. Campbell v. Camp- 
bell, 16 N.Y.S. 165. (2) A statement 
that the testimony of a witness is 
true is not sufficient. W. L. Perkins & 
Co. v. Von Baumbach, 185 F. 265, 107 
CCAS ei 1. (3) Finding held not 
mere recital of testimony of a witness 
but instead a finding of specific facts 
established by his testimony. Mayes 


v. Paul Jones & Co., 270 F. 121 [aff 
26am. 3651. 
[b] Fraud (1) is a. fact which 


must be expressly found as such, it 
not being sufficient to find mere evi- 
dence or badges of fraud. Farmers’ 
vent. Oo. Va. Canada, ete, im. Co:, 
28 N.E. 784, 127 Ind. 350, 11 L.R.A. 
740; Phelps v. Smith, 17 N.E. 602, 19 
N.E. L56,. 416q aine: 337; Caldwell v. 


Boyd, 9 N.E. 912, 109 Ind. 447; Stix 
v. Sadler, 9 N.E. 905,°109 Ind. 254; 
Pearce -v. Burns; 22 Mo. 577 {foll 
Pearce v. Roberts, 22 Mo. 582]. (2) 


Thus, in an action to recover land by 
one claiming as grantee of the heirs 
of a former owner, against the lat- 
ter’s son, to whom such former owner 
had orally agreed to convey it, a 
special finding that the son was in- 
debted, and that the father retained 
the title to the land to prevent the 
son’s creditors from seizing it does 
not show fraud (Wilson v. Campbell, 
ole NEEL 69s, Lilo Imd: 266) 2a'(3) Hor 
does a finding that, before plaintiff 
accepted defendant’s proposition for 
a settlement in full, for services ren- 
dered by plaintiff pursuant to a con- 
tract, defendant made statements to 
plaintiff as to the amount due, which 
were not true, that plaintiff relied on 
such statements, and was ignorant of 
the actual facts (Spier v. Hyde, 79 N. 
Y.S. 699, 78 App.Div. 151). (4) How- 
ever, the absence of the word ‘“‘fraud” 
does*not impair the force of the facts 
stated by the court in arriving ata 
conclusion of fraud. Slauter v. 
Favorite, 4 N.E. 880, 107 Ind. 291, 57 
Am.R. 106. 


{c] Finding that sheriff made cer- 
tair. return which is set forth is a 
finding of evidence. Hessong sy. 
Pressley, 86 Ind. 555. ° 


{d] Finding of making of nunc pro 
tune entry, showing the rendition of a 
judgment of forfeiture of a recog- 
nizance before the action was 
brought, accompanied by the order 
book entry, is not a finding of evi- 
dentiary facts only. Axtell v. State, 


86 N.E. 999, 43 Ind.App. 1381, 86 N. 
H. 1000, 43 Ind.App. 735. 


89. Reavis v. Gardner, (Cal.) 60 P. 
964; Miller v. Luco, 22 P. 195, 80 Cal. 
257; Alhambra Addition Water Co. 


v. Richardson, 14 P. 379, 72 Cal. 598; 
Glascock v. Ashman, 52 Cal. 420; Peo- 
ple v. Hagar, 52 Cal. 171 [error dism 
14 S.Ct. 1186, 154 U.S. 639 appendix, 
24 L.Ed. 1044]; Coveny v. Hale, 49 
Cal. 552; Thomson v. Thomson, 254 P. 
644, 81 Cal.App. 678; Nichols v. Wolf, 
LA8SP. 4799, 827 CalAppiaisy Jessen=v. 
Peterson, Nelson & Co., 123 P. 219, 18 
Cal.App. 349; O’Neill v. Quarnstrom, 
92-P. 391, 6 Cal.App. 469; Fouch v. 
Bates, 110 P. 265, 18 Idaho 374; Later 
v. Haywood, 93 P. 374, 14 Idaho 45; 
Mount v. Montgomery County, 80 N.E. 
629, 168 Ind. 661, 14 L.R.A.N.S. 483; 
Daily v. Smith, 118 N.E. 312, 66 Ind. 
App. 393; Harris v. Riggs, 112 N.E. 
5 Ind.App. 201; Cochran v. 
Cochran, 87 N.W. 152, 62 Neb. 450. 


“Where the primary facts found 
lead only to one conclusion, or where 
the primary facts found are of such 
a character that they necessitate the 
inference of an ultimate fact, such 
ultimate fact will be treated as found 
by the trial court.” Harris v. Riggs, 
112 N.E. 36, 38, 63 Ind.App. 201. 


[a] Consideration of contract need 
not be expressly found, where the 
facts found disclose that there was a 
consideration. Keller v. Orr, 7 N.E. 
195, 106 Ind. 406; Barnett v. Franklin 
College, 37 N.E. 427, 10 Ind.App. 103. 


90.. Moore v. Copp, 51 P.. 630, 119 
Cal. 429; Whitcomb v. Smith, 24 N.E. 
109, 123 Ind. 329; Faurote v. State, 
Do Net Ole es Leis) BL ah One anGts =aVis 
Riggs, 112 N.E. 36, 63 Ind.App. 201. 


91. Horny. Lupton, 105 Neb 23i7, 
182 Ind. 355; Eckart v. Ft. Wayne & 
N. I. Traction Co., 104 N.B. 762, 181 
Ind. 352; Coffinberry v. McClellan, 73 
INGE oe Lose ING. glo en ee albD Octane 
English, 59 N.E. 857, 156 Ind. 299; 
Relender v. State, 49 N.E. 30, 149 Ind. 
283; Bartholomew v. Pierson, 14 N.B. 
249, 112 Ind. 430; Foulkes Contracting 
Co, .V. Crowder, (ind. App.)) 17) NE: 
304; Oliphant v. Atchison County 
Com’rs, 18 Kan. 386; Sierra Nevada 
Lumber Co. v. McCormick, 106 P. 666, 
37 Utah 150; Martin v. Board of Di- 
rectors of German Reformed Church 
of Peace of Washington County, 134 
N.W. 1125, 149 Wis. 19. 

Conflict between findings of ulti- 
mate and evidentiary facts see infra 
§ 1110 


92. Bailey v. Wilson, 29 Mo. 21; 
Turner sy. Cyrus, 179) Pig 2ho e191 Or: 
462; Drainage Dist. No. 4 v. Crow, 26 
P. 845, 20 Or. 535 [overr McFadden 
v. Friendly, 9 Or. 222]; Bard v. Kleeb, 
2ber. 46 ten Pave (ose Wisin ole 


93. Breeze v. Doyle, 19 Cal. 101; 
McEwen v. Johnson, 7 Cal. 258; Kel- 
liher v. Fitzgerald, 201 P. 972, 54 Cal. 
App. 452; La Luz Community Ditch 
Co. v. Town of Alamogordo, 279 P. 
72, 34 N.M. 127. 


[a] Reference to answer is per- 
missible. Davis v. Drew, 58 Cal. 152. 
[b] Portions or paragraphs of a 


pleading may be referred to. Home- 
seekers’ Loan Assoc. v. Gleeson, 65 P. 
617, 133 Cal. 312; Kennedy, ete., Lum- 


ber Co."v. S. S. Constr. Co., 56 Px 457, 
123 Cal.:584; Mulcahy v. Buckley, 35 
P. 144, 100 Cal. 484; Heinrich v. Hein- 
rich, ‘84 P. 326, 2 Cal.App. 479; Knox 
v. Trafalet, 94 Ind. 346. 


94. Heintz v. Cooper, (Cal,) 47 P. 
360; Davis v. Drew, 58 Cal. 152; Arn- 
heim v. Firemen’s Ins. Co. of Newark, 
Nisd.5 227. Peieie, 67. CalvApp 463; 
Peck v. Peterson, 115 P. 327, 15 Cal. 
App. 543; Greve v. Echo Oil Co., 96 P. 
904, 8 Cal.App. 275; War Finance Cor- 
poration v. Erickson, 214 N.W. 45, 171 
Minn. 276; {Brown v. Roberts, 96 N.W. 
793, 90 Minn. 314; Moody v. Tscha- 
bold, 53 N.W. 1023, 52 Minn. 51; Sun- 
mount Co. v. Bynner, 2 P.(2d) 314, 35 
N.M. 527; La Luz Community Ditch 
Co. v. Town of Alamogordo, 279 P. 72, 
34 N.M. 127. 


“A proper regard for orderly and 
business-like procedure requires us to 
criticize the growing practice of 
adopting by reference alone a plead- 
ing or any considerable portion there- 
of as a finding of fact. It is ‘not to 
be commended.’ Brown v. Roberts, 
96 N.W. 792, 90 Minn. 314. One prac- 
tical objection to such a summary and 
short cut method of drafting findings 
is illustrated here, because the com- 
plaint adopted by the learned trial 
judge as his findings of fact is 
deficient. - That would not 
have happened had the diligent au- 
thor of the decision put into the find- 
ings his own statement of the ‘facts 
found’ by him. All else aside, 
the practice thus criticized is not a 
compliance with the statutes, G. S. 
1923, § 9311, which requires, where 
issues of fact are tried by the court, 
a decision in writing stating separate- 
ly the ‘facts found’ and the conclu- 
sions of law applied by the judge. 
The purpose of that statute is not ac- 
complished; it is thwarted rather by 
the adoption by reference alone of a 
whole pleading.” War Finance Cor- 
poration v. Erickson, 214 N.W. 45, 171 
Minn. 276, 278. 

95. Cal. Ferguson v. Koch, 268 P. 
342, 204 Cal. 342, 58 A.L.R. 1176; De 
Cou v. Howell, 214 P. 444, 190 Cal. 
741; Fritz .v. Mills, 150° 2. $75, 170 
Cal. 449; Wolf v. Attna Indemnity 
Coy ‘of Hartford "Conne* 1267 Paeaos 
163 Cal. 597; Campbell v. Canty, 123 
P. 266, 162 Cal. 382; McKelvey v. 
Wagy, 108 P. 268, 157 Cal. 406; Cohn 
v. Kelly, 64 P. 709, 132 Cal. 468; Sut- 
ter County v. McGriff, 62 P. 412, 130 
Cal. 124; Wolfskill v. Douglas, 59 P. 
987, 127 Cal. xviii; McLenrman v. Wil- 
Cox, OSs BP. 3055) 126) Cal ots Galemur 
Bradbury, (47, (Pa Tis MG Calmecus 
Healey v. Norton, 41 P. 1080, 109 Cal. 
xvi; Paden v. Goldbaum, 37 P. 759; 
Williams v. Hall, 21 P. 965, 79 Cal. 
606; Johnson v. Klein, 11 P. 606, 70 
Cal. 186; Moore v. Clear Lake Water- 
Works, 8 P. 816, 68 Cal. 146; Carey 
v. Brown, 58 Cal. 180 [foll Pralus v. 
Pacific Gold, ete., Min. Co., 35 Cal. 
30); Williams: v. lili, 54 Cals 390. 
Parke v. Hinds, 14 Cal. 415; McEwen 
v. Johnson, 7 Cal. 258; MacMurtry v. 
Fraties, 258 P. 120, 84 Cal.App. 401; 
Carr v. International Indemnity Co., 
209 P. 88, 58 Cal.App. 614; Sayre v. 
San Pedro, TE AC & Stay ate 'Co., 139 P. 
910, 23 Cal. App. 773; Adams v. Bar- 
loxereser alee ales SPB} 24 Cal.App. 508; 
Bailey v. AXtna Indemn. Co., 91 P. 
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ence is distinct, certain, and intelligible,®® the facts 
are sufficiently stated in the pleadings,®’ and, if the 
reference is to the complaint, provided it states a 
cause of action®® and the answer consists of denials 
only and presents no affirmative defenses.°® 


Evidence. 


416, 5 Cal.App. 740. 

Colo.—Bitter v. Mouat Lumber, etc., 
Con 51 5P2 519, 10° Colo-Apb.. 307 * [aft 
SIR. 403) 2.0 Colon 120]. 

Idaho.—Wilkinson v. Bethel, 
27, 13 Idaho 746. 

Minn.—Benson v. Barrett, 214 N.W. 
47, 171 Minn. 305; Norton v. Wilkes, 
101 N.W. 619, 93 Minn. 411; Brown v. 
Roberts, 96 N.W. 793, 90 Minn. 314; 
Combination Steel, etc., Co. v. St. Paul 
City R. Co., 53 N.W. 1144, 52 Minn. 
203; Scott County School-dist.: No. 
73 v. Wrabeck, 16 N.W. 493, 31 Minn. 
Rigs 

Wis.—Downer v. Sexton, 17 Wis. 
29; Catlin v. Henton, 9 Wis. 476. 


Conformity of Auainge to pleadings 
generally see infra § 1103. 


96. pe alae v. Carpenter, 
WSs Prose. plb? Cal) 4320-0 kKrugny. ii. 
A.. Lux Brewing Co., 61 P. 1125, 129 
Cal. 322 [dist Continental Bldg., etc., 
Assoc. v. Wilson, 78-P. 254, 144 Cal. 
776]; Perkins v. West Coast Lumber 
Co., 52 P. 118, 120 Cal. 27 [rev in bank 
48) P) 982); Heintz v. Cooper, 47 BP. 
860; Wheelock v. Godfrey, 35 P. 320, 
100 Cal. xix; Goodnow v. Griswold, 
9 P. 837, 68 Cal. 599; Harlan v. Ely, 
55 Cal. 340; Breeze v. Doyle, 19 Cal. 
101; McEwen v. Johnson, 7-Cal. 258; 
Vuilleumier v. Kelley, 4 P.(2d) 557, 
ti mCalADD loo eUubine wwe late 
Music Co., 268 P. 396, 92 Cal.App. 203; 
Kendrick v. Gould, 197 P. 681, 51 Cal. 
App. 712. See Poswa v. Jones, 132 P. 
629, 21 Cal. App. 664 (discussing the 
point). 

Idaho.—Wood vy. Broderson, 
490, 12 Idaho 190. 

N.M.—La Luz Community Ditch Co. 
v. Town of Alamogordo, 279 P. 72, 
384 N.M. 127. 


Utah.—Munsee v. McKellar, 116 P. 
1024, 39 Utah 282. 


Wis.—Milwaukee Nat. Bank v. Gal- 
lun, 92 N.W. 567, 116 Wis. 74. 


[a] Reference to “material” alle- 
gations (1) of a pleading is uncer- 
tain and insufficient. Turner v. Tur- 
ner 203 ob. 109) Tia Cal, 6325, - Holt 
Mfg. Co. v. Collins, 97 P. 516, 154 Cal. 
265; Musselman v. Musselman, 73 P. 
, 140 Cal. 197; Warren v. Robin- 
125P.9265, 26 Cal. 3803; Maddie 
Tully, 51 Cal. 277 [foll Hardenberg v. 
Hardenberg, 54 Cal. 591]; Breeze v. 
Doyle, 19 Cal. 101; Tabler v. Harlin, 
288 P. 823, 106 Cal.App. 74; Williams 
v. Wren, 263 P. 10388, 88 Cal.App. 607; 
Hall v. Mitchell, 211 P. 853, 59 Cal. 
App. 743; Sterrett v. Sweeney, 98 P. 
418, 15 Idaho 416, 128 Am.S.R. 68, 20 
L.R,A.N.S. 963; Chilson v. Travelers’ 
Ins, Co., 230 N.W. 118, 180; Minn. 9); 
Abrahamson v. Lamberson, 71 N.W. 
676, 68 Minn. 454; Baker v. Hatch, 257 
Pe eme Oto en Uta newle Wits ep ASSon OL 
Credit Men v. Home Fire Ins. Co., 102 
Pe oed, so, Utah 20. (2) eet isampos= 
sible to determine what particular 


93° P. 


85 P. 


In making up its findings, it is ecom- 
petent for the court, in some jurisdictidns, to merely 
refer to exhibits or documents given in evidence.+ 
In other jurisdictions, however, findings cannot be 
limited or supplemented by reference to exhibits.’ 
A. finding which is uncertain in its reference to the 
evidence is insufficient,’ as is also a finding that the 
faets are contained in the bill of evidence* or that 


TRIAL 


Opinion. 


facts the court deems material.” 
Tabler v..Harlin, 288 P. 8238, 106 Cal. 
App. 74, 77. 

[b] Effect of other findings.—(1) 
A general finding that all the allega- 
tions of the complaint are true, in an 
action wherein the answer consists 
of denials only, loses none of its cer- 
tainty because there are, in addition 
to the general finding, certain specific 
findings of facts covered by the gen- 
eral finding. Chatfield v. Continental 
Bldg., ete., Assoc., 92 P. 1040, 6 Cal. 
App. 665. (2) However, where find- 
ings covering al] the issues in a cause 
are made, an additional finding that 
all the allegations in the complaint 
are true and denials of the answer un- 
true, except as “hereinbefore other- 
wise found,” is surplusage and may 
be disregarded. Hopkins v. Warner, 
4 Pr 868, L09 Caleales. 

97. McEwen v. Johnson, 7 Cal. 258; 
Sunmount Co. v. Bynner, 2 P.(2d) 311, 
35 N.M. 527; La Luz Community 
Ditch Co. v. Town of Alamogordo, 279 
P. 72, 34. N.M. 12,7. 

[a] When allegations of pleading 
are specific and certain, ‘a general 
finding, by reference to the pleading, 
that all of the statements are true 
is sufficient to support the judgment.” 
Tabler v. Harlin, 288 P. 823, 106 Cal. 
App. 74, 

98. Haller v. Yolo Water & Power 
COs, 8 G1 JP. 1ST. 84 A Oall App. Bs isibias 
Knudson v. Curley, 15 N.W. 8738, 30 
Minn. 433. 


99. Lewis v. Adams, (Cal.) 7 P. 
779 [aff in bank 8 P. 619]; Continental 
Nat. Bank of Los Angeles v. Stoltz, 
189 P. 712, 46 Cal.App. 582; Schmidt 
v. Santa Monica Commercial Co., 178 
P. 315, 39 Cal.App. 85; Chatfield. v. 
Continental Bldg., etc., Assoc., 92 P. 
1040, 6 Cal.App. 665; Bahnsen v. Gil- 
bert, 56 N.W. 1117, 55 Minn. 334. 


1. Woodruff vy. Butler, 55 A. 167, 
75 Conn. 679; Johnson v. Sherwood, 
73 N.E. 180, 34 Ind.App. 490. 

2. Firestone Tire & Rubber Co. v. 

Hart, 158 A. 90, 104 Vt. 100. 


3 Lang v. Specht, 62 Cal. 145; 
ee v. Pittock, 98 P. 719, 15 Idaho 


4 Gugenheim vy. City of Marion, 46 
S.W.(2d) 478, 242 Ky. 350. 


5. Fitzsimmons v. Robb, 34 A. 233, 
173 Pa. 645. 


6.) Days vay Cloke, 2152 PR: 
Nev. 75; Crumley v. Fabbi, 
1048, 47 Nev. 14. 


Whether opinion is finding see su- 
pra § 1088. 


7. Anderson y. Hubble, 93 Ind. 570, 
47 Am.R. 394. 


8. Cross references: 
Decale of law see supra §§ 1034— 


386, 47 
213° eb. 


Surplusage in conclusion of law see 
Appeal and Error § 3043. 


[§§ 1100-1101 


the evidence does not show that plaintiff is entitled 
to the relief prayed for.® 


It is improper practice for the trial 
court in its formal findings of fact to refer to its 
written opinion and make it a part of the findings 
to the extent that it passes on the facts.® 


Answers of jury to interrogatories on which a 
special finding by the court is based may be incor- 
porated into the finding by reference.’ 


[§ 1101] g. Conclusions of Law.® 
sions of law must be based on and sustained by the 
findings of fact,® but should not themselves find mat- 


The conelu- 


9. U.S—French v. Edwards, 21 


Wall. 147, 22 L.Ed. 534. 


Cal.—Loud v. Luse, 3 P.(2d) 542; 
Lobb v. Brown, 281 P. 1010, 208 Cal. 
476; Niles v. Los Angeles, 58 P. 190, 
125 Cal: 5723. Schooleraft “v. BO: 
Kendall Co., 291 P. 659, 108 Cal.App. 
546; Rodemeyer v. Meger, 158 P. 1047, 
30 Cal.App. 514. 


Idaho.—Hailey v. Riley, 95 P. 686, 
14 Idaho 481, 17 L.R.A.N.S. 86. 


Ind.—Lester v. Hinkle, 141 N.E. 463, 
193 Ind. 605; Lowe v. Turpie, 44 N.E. 
25, 47 N.HE. 150, 147 Ind. 652, 37 L. R.A. 
233; International Harvester Co. of 
America v. Lockwood, (App.) 179 N.E. 
736; Mayer v. C. P. Lesh Paper Co., 
89 N.E. 894, 90 N.E. 651, 45 Ind.App. 
250; Miller v. Stephenson, 59 N.E. 
398, 61 N.E. 22, 27 Ind.App. 271. 


Mich.—Fairfield v. Hart, 102 N.W. 
641, 189 Mich. 136. 


N.Y.—Davin v. Isman, 126 N.E. 257, 
228 N.Y. 1; Triest v. New York, 86 
N.E. 549, 193 N.Y. 525; Dougherty v. 
Lion Fire Ins. Co., 76 N.E. 4, 183 N.Y. 
302; Bryan v. Stewart, 83 N.Y. 270; 
Goldberg v. Norek, 166 N.Y.S. 1023, 
101 Mise. 371. 


Or.-—Darling v. Miles, 111 P. 702, 57 
Or. 593 [reh den 112 P. 1084, 57 Or. 
493]; Grant v. Paddock, 47 P. 712, 30 
Ore 

Philippine.—Aringo v. 
Philippine 263. 

Porto Rico.—Rosado v. Ponce R., 
ete., Co., 18 Porto Rico 593. 


Tex.—Bogart v. Cowboy State Bank 
& Trust Co., (Civ.App.) 182 S.W. 678; 
Amber Petroleum Co. v. Breech, (Civ. 
App.) 111 S.W. 668. 


Utah.—Friedli v. 
647, 65 Utah 605. 


[a] Where facts found justify 
court’s conclusions (1) when consid- 
ered in the light of the law applica- 
ble to the facts, the conclusions are 
invulnerable. Western Securities Co. 
v. Spiro,21 RP. 856,62, Utah. 623... @) 
Findings hela’ sufficient to warrant or 
Support the conclusions made. 'Town- 
send v. Mercantile Inv. Co., 265 PB. 
876, 90 Cal.App. 213; Geohegan v. G. 
Fox &) Co.,, 43:2 A. 408, 104 Conn. L298 
Bird v. St. John’s BHpiscopal Churchi, 
56 N.E. 129, 154 Ind. 138; Buschbaum 
v.. Hale, (ind. App.) 182 N.E. 93; Kel- 
ler Vv. Cox, 118 IN. E. 543,67 “Ind. App. 
381; Dunker v. Callahan, 113 N.E. 15, 
64 Ind. App. 624; Crawfordsville Trust 
Co. v. Ramsey, 100 N.E. 1049, 102 N.E. 
282, 55 Ind.App. 40; Light v. Schneck, 
(Ind. App.) 86 N.E. 442: Aaron v. 
Hewett, (S.D.) 244 N.W. 380; Mason 
v. Rockwall County Levee Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 17 
S.W.(2d) 841. 

[b] Where facts stated admit of 
but one conclusion, (1) the deduction 
therefrom is a conclusion of law (De 
Pauw Plate Glass Co. v. Alexandria,. 
52 N.E. 608, 152 Ind. 443), (2) but 
where such conclusion necessarily 


Arena, 14 


Friedli, 238 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ters of fact.?° 


§§ 1101-1103] 


and where they are correct, it is 


an improper reason is given therefor.?” 


a few jurisdictions,'?.a general 


plaintiff or defendant recover or have judgment is 


sufficient.14 


[§ 1102] 10. Conformity to Pleadings, Issues, and 
It is improper to make a 
finding which is not warranted by the pleadings, evi- 
dence, or stipulated facts,1®> and is wholly at vari- 
ance with the claims of either party.!° 


Application of general finding. Where there are 
several counts and some are bad or are not supported 
by the evidence, but there is one good count which 
is supported by the evidence, a general finding will 


Evidence—a. In General. 


They must, of course, be correct ;1* 


TRIAL 


immaterial that 
Except in 
conclusion that 


[§ 1103] b. Pleadings.'® 
conform to and be supported by the pleadings.19 A 
finding of a matter not alleged by either. party will 
be disregarded.?° 
not objectionable, on the ground that they are at 


[64 C.J.] 1255 


Findings of fact must 


However, findings have been held 


variance with the theory of the pleadings, where 


be referred and applied to that count.1? 


follows, it is not error to fail to state 
in express terms a ‘conclusion of 
law” (Miller v. Hicken, 28 P. 339, 92 
Cals 2219): , 

10. Braden v. Lemmon, 26 N.E. 
476, 127 Ind. 9; Texas Midland R. Co. 
ee (Tex.Civ.App.) 65 S.W. 


[a] Right to prove or find facts.— 
The right of a party to prove the 
facts or of the court to find them is 
not presented by, or involved in, a 
conclusion of law, as such conclusion 
is based on the facts as found. Bra- 
den v. Graves, 85 Ind. 92. 

Insufficiency of conclusions of law 
as findings of fact see supra § 1092. 

Separate statement of findings of 
fact and conclusions of law see supra 
§§ 1090, 1091. 


11. Pottenger v. Bond, 142 
616, 81 Ind.App. 107. 


12. Austin City v. Emanuel, 12 S. 
W. 318, 74 Tex. 621. 

[a] Conclusion held  correct.— 
Fordtran v. South _End Land Co., 105 
S.W. 323, 47 Tex.Civ.App. 322. 

Incorporation of reasons in conclu- 
sions see supra § 1087. 

13. Clark v. Falmouth Turnpike 
Co., 7 Ky.L. 605; Carpenter v. Yeadon 


N.E. 


‘Borough, 57 A. 837, 208 Pa. 396. 


14. Cal.—Takekawa v. Hole, 149 P. 
593, 170 Cal. 323; Rea v. Haffenden, 
A8 P. W6, 116 Cal 596; Spencer v. 
Duncan, 40 P. 549, 107 Cal. 423; 
Dougherty v. Ward, 26 P. 638, 89 Cal. 
81; Murphy v. Snyder, $8 P. 2, 67 Cal. 
451; Maskuns v. Maskuns, 268 P. 10938, 
93 Cal.App. 27; Zenos v. Britten-Cook 
Land & Live Stock Ce. 242 P. 914, 
75 Cal.App. 299; Anderson v. Blean, 
126 P. 859, 19 Cal.App. 581. 

Idaho.—White vy. Willage of Soda 
Springs, 266 PB. 795, 46 Idaho 153. 

Ind.—Huntington First. Nat. Bank 
v. Arnold, 60 N.E. 1384, 156 Ind. 487; 
Rasmussen v. Helen Realty Co., 168 
N.E. 717, 92 Ond.App. 278; Western 
Union Tel. Co. v. Sanders, 79 N.E. 
406, 39 Tmd.App. 146. 

Minn.—Von Glahn yv. Sommer, 11 
Minn. 203. 

Porto Rico.—Camacho v.. 
quide, 19 Porto Rico 564. 

$.D.—McVay v. Bridgman, 112 N. 
W. 1138, 21 SD. 374, 

Tex.—Ikard v. Thompson, 16 S.W. 
1019, ‘81 Tex. ‘285; Burke v. Wagner, 
(Civ.App.): 17 ‘S.W..(2d) 1138; Fidelity, 
ete., (Co. v. National Bank of Com- 
merce of Dallas, 106 :S.W. 782, 48 Tex. 
(Civ. App. 301. 

Utah.—Blish v. 
529, 45 Utah 188. 

15. Batchoff v. Melzner, 230 P. 48, 
71 Mont. 411; ®. EH. Dudley Co. v. 


Balas- 


McCornick, 49 P. 


Aron, 147 A. 484, 106 N.J.Law 100; 
Texas Employers’ Ins. Ass’n y. Da- 
yies,” (Tex:Civ. App.) 6 (S.w. (2d), 792; 
Staheli v. Adams, (Utah) 190 P. 781. 
See Sproul v. Farmers’ Nat. Bank of 
Follett, (Tex.Civ.App.) 246 S.W. 1081 
(deeming an objection on this ground 
to be well taken, but holding the bind- 
ing in question to be immaterial). 

16. Batchoff v. Melzner, 230 P. 48, 
71 Mont. 411. 


17. Evans Bros. Const. Co. v. Stein- 
ey Bros:, 94 So. 361,0208 Ala. - 3065 
Schlossburg v. Willingham, 88 So. 191, 
17 Ala.App. 678; Zussman v. Gold- 
berg, 150 N.E. 326, 254 Mass. 486; 
Pizer v. Hunt, 148 N.E. 801, '253 Mass. 
321; Pelton v. Nichols, 62 N.E. 1, 180 
Mass. 245. See Maglio v. Lane, 167 
N.E. 228, 268 Mass. 135, 137 (where 
there were two counts relating to the 
bite of a dog on one occasion and two 
other counts relating to a bite of the 
dog on another occasion, ‘‘there was 
no error of law in a general finding 
for the plaintiff, although the judge 
by plain implication, if not by ex- 
press words, found that there was but 
one injurious attack upon the plain- 
tiff by the dog. It would perhaps 
have been more satisfactory if the 
finding had been more specific as to 
the count upon which the plaintiff 
was entitled to recover. A general 
finding for the plaintiff without any- 
thing more would not have been er- 
roneous in Jlaw’’). 


18. Issues made by pleadings. see 
infra § 1104. 


19. Allinson v. Pierson, 120 N.E. 
779, 285 Ill. 387; Domann v. Domann, 
208 N.W. 669, 114 Neb. 563. 


[a] Findings held not responsive 
to, or in accordance with, the plead- 
ings. Graydon vy. Doane, 203 P. 10%8, 
55 Cal.App. 642; Consolidated Lum- 
ber Co. v. City of Los Angeles, 166 P. 
3385, 33. Cal.App. 698: Plains’ Jron 
Works Co. v. Haggott, 188 P. 735, 68 
Colo. 121. 

{b] Findings held responsive to, 
or in accord or conformity with, the 
pleadings. Hannah v. Canty, 167 P. 
373, 175 Cal. 763; Spaulding v. Dow, 
50 P. 548, 118 Cal. 424; Smith v. Mohn, 
25 P. 696, 87 Cal. 489; VWanderslice v. 
Matthews, 21 P. 748, 79 Cal. 273; Gibbs 
Vv. Hersman, 239 BP: 350, 73° Cal. App. 


tees Ss Bruno Waleseyverini, 1968 Bs wb01, 
51 Cal.App. 163; Cullen y. Foster, 179 
Pi. 695, 39) Cal.App: 6255 sGeorge iC, 


Prendergast Const. Co. v. Goldsmith, 
201 S.W. 354, 273 Mo. 184 [aff 40 S. 
Cty 273, 254 U.S..12, 64 Lid. 427]; 
Buhler v. Loftus, 165 P. 601, 53 Mont. 
546; Iowa, etc., Bank v. Price, 80 N. 
W. 195, 12 S.D. 184; Cox v. Thompson, 
(Tex.Civ.App.) 160 S.W. 604; Ruzeo- 
ski v. Wilrodt, (Tex.Civ.App.) 94 S.W. 
142 Brittain’ v. Gorman sss Pp. 3:70, 
42 Utah 586. 


nical sense. 


they are in harmony with the theory on which the 
case was actually and voluntarily tried by the par- 
ties without objection by either party;*! and it has 
also been held that an objection to a finding on the 
ground it is based on matter not pleaded is with- 
out merit where it is not claimed that the finding 
is without evidence to support it, or that such eyi- 
dence was objected to.?? 
low the allegations or language of the pleadings are 
sufficient,?* it is not necessary that they close- 


While findings which fol- 


{c] Findings held not opposed or 
repugnant to, or at variance or incon- 
sistent with, the pleadings. Fay v.. 
Fay, 132 P. 1040, 165 Cal. 469; Cum- 
mings v. Cummings, 203 P. 452, 55 
CaLApp. 433; Carstenbrook v. Wedde- 
rien, 91 BP: 117; 5°-Cal. App: 603; Price 
v. Immel, 109 P. 941, 48 Colo. 163. 


[d] Findings held not to fix liabil- 
ity on different theory than that set 
forth in the pleadings where, al- 
though the findings were subject to 
criticism as containing an awkward 
expression, the context showed thata 
term was used other than in its tech- 
Hovley v. Frank Meline 
Co., 257 P. 112, 83 Cal.App. 441. 

[e] Pleading held to permit cer- 
tain finding.—Powers v. Elliott, 296 
S.W. 828, 222 Mo.App. 322. 


20. Perkins v. West Coast Lumber 
€o.; \(Cal.) $3) P. 11183) Jameson v- 
Coldwell, 31 P. 279, 23 Or. 144; Jen- 
kins v. Northwestern Pipe & Supply 
Co., (Tex.Commn.App.) 299 S.W. 857; 
Gulf Production Co. v. Oldham, (Tex. 
Civ.App.) 274 S.W. 23838; Beaumont 
Traction Co. v. Arnold, (Tex.Civ. App.) 
211 S.W. 275; Grand Lodge, A. O. U. 
W., v. Schwartz, (Tex.Civ.App.) 205 
S.W. 156; First Nat. Bank of Roswell, 
N. M., v. Browne Grain Co., (Tex.Civ. 
App.) 187 S.W. 489. 


[a] Rule applied to findings of: 
(1) A custom. Beaumont Traetion 
Co. v. Arnold, (Tex.Civ.App.) 211 S.W. 
PEED (2) A ‘secret arrangement. 
Jameson v. Coldwell, 31 P. 279, 23 Or. 
144. (3) Negligence. Perkins v. West 
Coast Lumber Co., (Cal.) 33 P. 1118. 
(4) Want of consideration. Gulf Pro- 
duction Co. v. Oldham, (Tex.Ciyv.App.) 
274 S.W. 2388. 


21. Sweet v. Purinton, 166 N.W. 
LOLS. 0) SMD dee 


22. Stephens v. Doxey, 218 P. 965, 
62 Utah 241. 


23. Murdock v. Clarke, 24 P. 272, 
31 CalUnnrep. Cas 2651s Ldsi22 mene meniy 
90 Cal. 427; Simpson yv. Bergmann, 
(Cal.App.)’ 13 P.(2d) 581; Kienlen 
Va). ELOY 288) Pl 86659 106 1 ealvAmo: 
1353) Biurrun  v.. )Dlizalde, 222 Pr: 
109, 75 Cal.App. 44; Pacific Paving 
Co. v. Diggins, 87 P. 415) 4 Cal App: 
240; Rauer’s Law, ete, Co. v. Brad- 
bury. St PS 1007, Sse CalvAppe jo5G. 
Prows v. Hawley, 271 P. 31,:72 Utah 
444; Cain v. Stewart, 152 P. 465, 47 
Utah 160. 

[a] Finding in identical language 
of pleading.—Turner v. Turner, 208 
P. 109, 187 Cal. 682; Parker v. Power, 
152) P. 935, 28 Cal.App. 332: 


[b] Form of statement which is 
Sufficient for complaint should not be 
held lacking for the purpose of a 
finding. Brett v. Vanomar Producers, 
187 P. 758, 45 Cal.App. 286. 


[c] Findings substantially con- 
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ly** follow the pleadings?® or the language thereof,?® 
provided they are so drawn that the truth or falsity 
of every material allegation ean be demonstrated 


therefrom.2* 


Finding for plaintiff must be responsive to the 
theory?® or allegations?® of the petition or com- 
plaint; but it need not be responsive to all the alle- 
gations, provided findings on part of them are suffi- 
cient to sustain the judgment;*® and an immaterial 
variance between the findings and the complaint is 
Where an action is tried on an amend- 
ed complaint, an objection that a general finding 
that all the allegations of plaintiff’s complaint are 
true refers to the original complaint is hypereriti- 


not fatal.?1 


forming to allegations of the com- 
plaint admitted by the answer are 
sufficient. Barton v. Koon, 104 N.W. 
520, 20) S..D.* 7. 


24 Lawson vy. Steinbeck, 186 P. 
842, 44 Cal.App. 685. 


25. Ready v. McDonald, 61 P. 272, 
128 Cal. 663, 79 Am.S.R. 76; Mott v. 
Ewing, 27 P. 194, 90 Cal. 231; Mil- 
lard v. Supreme Council A. L. H., 22 
P. 864, 81 Cal. 340; Breyfogle v. Tighe, 
208 P. 1008, 58 Cal.App. 301; Tower 
v. Wilson, 188 P. 87, 45 Cal.App. 123. 

[a] Finding supported by evi- 
dence.—A finding is not fatally ob- 
jectionable because not following a 
pleading where it is supported by the 
evidence and there is an immaterial 
variance between the pleading and the 
evidence. Holson v. Butler, 218 P. 
55, 63 Cal.App. 69. 

26. Bowers v. Gilbert, 224 P. 881, 
63 Utah 245; Stephens v. Doxey, 218 
P. 965, 62 Utah 241; Griffith v. Max- 
field, 218 P. 105, 62 Utah 51. 

fa] Findings need not be in pre- 
cise language of pleading.—Robertson 
v. Weingart, 267 P. 741, 91 Cal.App. 


715; Frascona v. Los Angeles Ry. 
Corporation, 191 P. 968, 48 Cal.App. 
135; Haller v. Yolo Water & Power 


Co., 167 P. 197, 34 Cal.App. 317; Ayde- 
lotte v. Billing, 97 P. 698, 8 Cal.App. 
673. 

{[b] Finding of fact in substantial- 
ly same language as the allegation of 
the fact is sufficient. Morrow. v. 
Learned, 204 P. 234, 55 Cal.App. 745. 

{[c] Use of synonymous terms.—A 
finding may be sufficient where it em- 
ploys a term synonymous with one 
used in a pleading. O’Brien v. United 
Bank & Trust Co. of California, 279 
P. 1048, 100 Cal.App. 325. 


27. Frascona v. Los Angeles Ry. 
Corporation, 191 P. 968, 48 Cal.App. 
135; Tower v. Wilson, 188 P. 87, 45 
Cal.App. 123. 

28. Cal.—Moran y. McInerney, 61 
P. 575, 129 Cal. 29; Brown v. Valley 
View Min. Co., 60 P. 424, 127 Cal. 630; 
Chetwood vs California Nat. Bank, 45 
P. 704, 113 Cal. 414 [error dism 19 S. 
Cpt tid WU.S.6441) 43° Eds 62314); 
Mondran v. Goux, 51 Cal. 151. 


Idaho.—Uhrlaub v. McMahon, 97 P. 
784, 15 Idaho 346. 

Ind.—Armacost v. Lindley, 19 N.E. 
138, 116 Ind. 295. 

Minn.—Joannin-Hansen Co; No 
Barnes, 80 N.W. 364, 77 Minn. 428. 

Neb.—Lipp v. Harbach, 11 N.W. 
431, 12 Neb. 371. 

[a] Waiver of cause of action.— 
It is proper for the findings to show 
that plaintiff at the trial waived one 
of the alleged causes of action. Wm. 
Barie Dry Goods Co. v. Casler, 101 N. 
W. 215, 1388 Mich. 172. 


29. “Shore: -v. U.. (S.; 857; 
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[§§ 1103-1104 


Defective or insufficient pleading. A bad para- 
graph of a complaint,?* or a plea which has been 


eliminated by the sustaining of a demurrer or ex- 


1ze.°° 


Hohenshell v. South Riverside Land, 
ete; (Co., Gi. sia 123) Cal627. 

[a] Essential avermenits.—‘“‘The 
findings of fact must follow the es- 
sential averments of the complaint in 
order to support a judgment in the 
plaintiff's favor.” Wilkinson ivi 
reeete 189 BP. 319, 46 Cal-App. 429, 


{[b] Complaint held not to support 
finding.—Noble vy. Noble, 239 P. 51, 73 
Cal.App. 504. 

[ec] Findings held sufficiently re- 
Sponsive to, or consistent with, peti- 
tion or complaint or allegations there- 
of. Goldschmidt v. Maier, 73 P. 984, 
140 Cal. xvii; Howlin v. Castro, 69 P. 
432, 136.Cal. 605; Chaban v. Pittler, 
287 P. 151, 105 Cal-App. 205; ‘Rubin 
v. Platt Musie Co., 268 P. 396, 92 Cal. 
App. 203; Hale v. Giesea, 258 P. 407, 
84 Cal.App. 430; Joseph Musto Sons- 
Keenan Co. v. Pacific States Corpora- 
tion, 192 P. 138, 48 Cal.App. 452; Caul- 
field v. Guglielmetti, 169 P. 722, 35 
Cal.App. 253; Hoover v. Lester, 116 
P. 382, 16 Cal.App. 151; Fanny Raw- 
lings Min. Co. v. Tribe, 68 P. 284, 29 
Colo. 302; Palmer v. Hartford Dredg- 
ing Co., 47 A. 125, 73 Conn. 182; Zeig- 
ler v. Danbury, etc., R. Co., 2 A. 462, 
52 Conn. 543; Sichel v. Baron, 96 N.Y. 
S. 186; Fort Worth Mut. Benev. Ass’n 
of Texas v. Golden, (Tex.Civ.App. ) 
287 S.W. 291; Moyle v. McKean, 162 
PB. 63, 49 Utah 93. 


30. Haines v. Stilwell, 40 P. 332, 
107 Cal. xvii; Adams v. De Boom, 
(Cal.) 39 P. 858; Hooker v. Thomas, 
24 P. 941, 86 Cal. 176; Tage v. Al- 
berts,. 13. P..19,.2 Idaho (Hasb.) 271; 
Pittsburg-Columbia Oil & Gas Co. v. 
Broyles, 91 N.H. 754, 46 Ind.App. 8. 


81. Montgomery v. Dorn, 145 P. 
148, 25 Cal.App. 666; Maguire v. Kies- 
el, 85 A. 689, 86 Conn. 453; Sheehan 
Const. Co. v. Hurst, 150 N.E. 319, 84 
Ind.App. 636. 

[a] Inadvertent misstatement in 
the conclusion is not material where 
the subordinate facts found accord 
with the allegations of the complaint 
and are sufficient to support the judg- 
ment. Robinson vy. Dobbins, 142 A. 
572, 108 Conn. 58. 


[b] Findings broader than com- 
plaint are not erroneous, provided the 
additional facts found are connected 
with the main issue tendered by the 
complaint, and do not establish a dis- 
tinct and independent cause of action. 
Cleveland, etc., R. Co. v. Closser, 26 
N.E. 159, 126 Ind. 348, 22 Am.S.R. 593, 
9 L.R.A. 754. 


32. Gray v. Walker, 108 P. 278, 157 
Cal. 381. 

33. Kehr v. Hall, 20 N.E. 279, 117 
Ind. 405. 


34 McManus v. Arnold Taxi Cor- 
poration, 255 P. 755, 82 Cal.App. 215; 
First Nat. Bank of Roswell, N. M., v. 


ception thereto,** will not sustain a finding. 
the other hand, where the pleadings are indefinite, 
and the adverse party fails to move to make them 
definite and certain, the court may find facts which 
the pleadings on any fair construction will author- 


[§ 1104] c. Issues. 
ings have been held sufficient®* or insufficient®? to 
cover the issues.*® 
without the scope of the issues*® made by the plead- 


On 


In particular cases the find- 


It is improper to make findings 


Browne Grain Co., (Tex.Civ.-App.) 187 
S.W. 489. 


35. Smith v. Woodruff, 1 Handy 
276, 12 Ohio Dec. (Reprint) 140. 
36. Hammond v. San Mateo Plan- 


ing Mill Co., 187 P. 144, 44 Cal.App. 
750; Griffith v. Maxfield, 218 P. 105, 
62 Utah 51. 


[a] Material issues.—Moran  v. 
Ratzkowski, (Cal.App.) 8 P.(2d) 198; 
More v. City of San Bernardino, 5 P. 
(2d) 661, 118 Cal.App. 732; Rossi v. 
Beaulieu Vineyard, 130 P. 201, 20 Cal. 
App. 770. 


[b] Issues raised by complaint.— 
Kneier v. Watrous, 29 P. 1116, 94 Cal. 
592; Warner v. Taft Land & Develop- 
ment Co., 297 P. 969, 0113 CakAppiam. 


[c] Issues raised by answer, coux- 
terclaim or cross complaint.—Berger 
Vey Bright, 183 Ps 549 181) Cates: 
Aries v. Squires, 287 P. 515, 105 Cal. 
App. 414; Bellows v. Los Angeles 
Dock & Terminal Co., 204 P. 858, 56 
Cal.App. 168; Luchini v. Roux, 157 P. 
554, 29 Cal.App. 755. 


87. Grant County State Bank v. 
Northwestern Land Co., 150 N.W. 736, 
28 N.D. 479. 


[a] Issue tendered by complaint. 
—Green v. Shulman, 225 P. 891, 66 
Cal.App. 284. 


38. Necessity of findings on all ma- 
terial issues see supra § 1077. 


39. Cal.—Hart v. Merchants’ Trust 
Co., (App.) 8 P.(2d) 162; Rich v. Moss 
Beach Realty Co., 185 P. 859, 43 Cal. 
App. 742. 

Idaho.—Peters v. Bow, 262 P. 149, 
45 Idaho 308. 


Ind.—Clark v. State, 117 N.E. 965, 
187 Ind. 276; Koons v. Jeffersonville 
First Nat. Bank, 89 Ind. 178; Busick 
v. Busick, 115 N.E. 1025, 116 N.E. 861, 
65 Ind.App. 655. 

Nev.—Perkins v. Sierra Nevada Sil- 
ver Min. Co., 10 Nev. 405. 


Or.—Juanto v. Wright, 187 P. 1036, 
95 Or. 420) 

Utah.—Kimball v, Success Mining 
Co., 110 P. 872, 38> Utah) 785) Neus 
betes v. Robbins, 106 P. 933, 37 Utah 

[a] Where court refused to per- 
mit certain issue to be made, it can- 
not make a finding thereon. Owen v. 
United States, 174 P. 816, 65 Colo. 159; 
McPhee y. United States, 174 P. 808, 
64 Colo. 421. 

[b] Findings held without issues 
or not responsive thereto or in con- 
formity therewith. J. F. Lucey Co. v. 
McMullen, 173 P. 1000, 178 Cal. 425; 
Simmons v. Simmons, 137 P. 20, 166 
Cal. 438; Humboldt Milling Co. v. 
Northwestern Pac. Ry. Co., 135 P. 503, 
166 Cal. 175; Schwarting v. Carpen- 
ter, 108 P. 318, 157 Cal. 482; Romer 
v. Wehner, 214 P. 993, 61 Cal.App. 411; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ings;*° and where such findings are made, they are 
nugatory*! and cannot support of conclusions of 
law*? or the judgment ;** they must be disregarded** 
or treated as immaterial.4® These rules are subject to 
the qualification that a finding may be considered 
issue which, although not 


where it is within an 
formally raised by the 
out objection.*® Also, 
which, although outside 


pleadings, 
the issues 


Hooper v. Los Angeles Valve & Fit- 
ting) Co., 202 BP. 911, 55°Cal App. 17; 
Rez v. Summers, 168 P. 156, 34 Cal. 
App. 527; Porter v. Adams, 119 A. 
358, 98 Conn. 349; Wills v. Mooney- 
Mueller Drug Co., 97 N.E. 449, 50 Ind. 
App. 193; Adler v. Rosen, 207 P. 467, 
104 Or. 418; Annand v. Austin, 168 P. 
725, 167 P. 1017, 86 Or. 403; 
ton County Land Co. v. Hill, 202 N.W. 
637, 48 S.D. 90; Cox v. Sinclair Gulf 
Oil Co, (Tex.Civ.App.): 300) S:W. 1165 
Skeen v. Van Sickle, (Utah) 15 P.(2d) 
344; Guiaque v. Salt Lake City, 129 
P. 429, 42 Utah 89. 


{c] Findings held within issues or 
germane or responsive thereto. City 
and County of Denver v. Denver 
Tramway Corporation, 23 F.(2d) 287 
[cert den 49 S.Ct. 20, 278 U.S. 616, 73 
L.Ed. 539]; Peak v. Republic Truck 
Sales Corporation, 230 P. 948, 194 Cal. 
782; Ballou v. Sunflower Gold Mining 
Coneds'2)) PH1036, =265 1 Cale 567; Lies 
verone v. Weakley, 101 P. 304, 155 Cal. 
395; Ward v. Matthews, 14 P. 604, 73 
Cal. 13; Smith v. Superior Court of 
Alameda County, 276 P. 1080, 98 Cal. 
App. 118; Provensal v. Michel, 265 P. 
580, 89 Cal.App. 594; Collins v. Combs, 
263 P. 302, 88 Cal.App. 264; Cullinan 
v. Mercantile Trust Co. of California, 
252 P. 647, 80 Cal.App. 377; Buxton v. 
International Indemnity Co., 191 P. 
84, 47 Cal.App. 583; McKee v. Cun- 
ningham, 84 P. 260, 2 Cal.App. 684; 
Rudd v. Rudd, 96 A. 173, 90 Conn. 5; 
Cox *v. Hall, 168 P: 519, 54 Mont. 154; 
Ballaraliv. Collinge e115 “Ps 71050. 63 
Wash. 493; Moehlenpah v. Mayhew, 
119 N.W. 826, 138 Wis. 561. 


40. Schmidt v. Klotz, 62 P. 470, 
130 Cal. 223; Deaner v. O’Hara, 85 P. 
Pizs. 56 COLO: 4760 Guthrie VotJ. i. 
Lumber Co., 195 P. 173, 99 Or. 158. 
See Bean v. Hinson, (Tex.Civ.App.) 
235 S.W. 327 (recognizing that a con- 
clusion of law on an issue not raised 
by the pleadings is improper); Gled- 
hill v. Malouf, 197 P. 725, 58 Utah 105 
(recognizing and discussing the rule). 

{a] Examination of pleadings.— 
The determination as to whether a 
finding is within or without the issues 
is to be made by an examination of 
the pleadings. Johnson v. Hosford, 
10 N.E. 407, 12 N.B. 522, 110 Ind. 572. 

{b] Findings held outside of, or 
not responsive to, issues raised by 
the: (1) Pleadings. Lawrence v. 
_ Premier Indemnity Assur. Co., 182 P. 
431, 180 Cal. 688; Neale v. Head, 65 
P. 131, 576, 183 Cal. 42; Watts v. Doull 
Miller Co., 149 N.Y.S. 744, 164 PoP: 
Div. 259; Harkins v. Cooley, 58 N.W. 
560, 5 S.D. 227. (2) Complaint. Hen- 
nessey v. Robinett, 246 P. 1043, 198 
Cal. 645; Skeen v. Van Sickle, 268 P. 
562, 71 Utah 577. (3) Answer. Wesg- 
erer v. Jordan, 101 P. 1066, 10 Cal.App. 
362. 

[c] Findings held insufficient to 
introduce issues by consent and with- 
out pleadings.—Baar yv. Smith, 255 P. 
S220 Cali 87. 

{d] Findings held within, or re- 
sponsive to, issues made by the: (1) 
Pleadings. Fay v. Fay, 132 P. 1040, 
165 Cal. 469; Wilcox v. Hardisty, 212 
P. 633, 60 Cal.App. 206; Brady v. 
Fowler, 188 P. 819, 45 Cal.App. 588; 
Lorenzo v. Hunter, 185 Ill.App. 574; 


it 1s proper to find facts 


Coding-' 


TRIAL 


was tried with- 
framed, are but 


645, 57 N.D. 117; Salt Lake Inv. Co. 
Vv. Hox;-108 Po 1bs2, 37 Utah 3347.72) 
Answer, counterclaim, or cross com- 
plaint. Llano Inv. Co. v. Minton, 214 
PI855;, 190 (Cal. 7525" Peck Vv. Noee, 97 
P. 865, 154 Cal. 351; Ladd v. Mathis, 
(Cal.App.) 13 P.(2d) 1012; Willett v. 
Schmeiser Mfg. Co., 255 P. 529, 82 Cal. 
App. 249; Cullen v. Foster, 179 P. 695, 
39, CalApp. 6255 Pittsburgh, ‘Cy Cl & 
St. L. Ry. Co. v. Johnson, 99 N.E. 508, 
52 Ind.App. 457; Craigo v. Craigo, 118 
NOW.) Glee Boeke aia Snyder” Vv. 
Emerson, 57 P. 300, 19 Utah 319. (3) 
Reply. Mauzy v. Flint, 83 N.E. 757, 
42 Ind.App. 386. 


41. Cal.—Whittier v. Auth, 279 P. 
491, 99 Cal.App. 759; Dalton v. Gard- 
ner, 261 P. 524, 87 Cal.App. 1; Powers 
v. Barton, 234 P. 435, 70 Cal.App. 778; 
Be v. Kerr, 220 P. 688, 64 Cal.App. 

Colo.—Deaner v. O’Hara, 85 P. 1128, 
36 Colo. 476. 

Ind.—Fleming v. Greener, 90 N.E. 
{3,103 Inde 260, .140PAmSRoeco4. 20 
Ann.Cas. 959 [mod 87 N.E. 719, and 
reh den 90 N.E. 72, 173 Ind. 260, 140 
Am.S.R. 254, 21 Ann.Cas. 959]; Citi- 
zens’ Nat. Bank v. Judy, 43 N.E. 259, 
146 Ind, 322; Hatfield v. Rooker, 104 
N.E. 798, 56 Ind.App. 1. 


Mont.—O’Brien v. Drinkenberg, 111 
P. 137, 41 Mont. 538. 

Or.—City of Portland v. O’Neill, 192 
P. 909, 98 Or. 162; Boothe v. Farmers’ 
Nat. Bank, 83 P. 785, 47 Or. 299; Male 
v. Schaut, 69 P. 137, 41 Or. 425. 

Utah.—Maynard v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 47 
P. 1030, 14 Utah 458. 


{a] Findings beyond issues are 
without force.—Wilkins v. Newkirk, 
155 N.E. 516, 85 Ind.App. 663 [foll 
Shobe v. Newkirk, 155 N.E. 925, 86 
Ind.App. 732]. 


42- Carson Vv. Thews; 9) PB. 605,.2 
Idaho 162; Moran v. Miller, 153 N.E. 
890, 198 Ind. 429; Enterprise Printing 
& Publishing Co. v. Craig, 144 N.E. 
542, 145 N.E. 309, 195 Ind. 302; Citi- 
zens’ Nat. Bank v. Judy, 43 N.E. 259, 
146 Ind. 322; Thomas v. Dale, 86 Ind. 
435; Abdon v. Wallace, (Ind.App.) 165 
N.E. 68 [foll 165 N.B. 76]; Boyd v. 
State, 84 N.E. 350, 42 Ind.App. 243; 
Krause v. Crothersville, (Ind.App.) 
66 N.E. 1010; Pecos Valley Trading 
COW Ware AteniSOn, pasar Sas oe venOO., 
174 P. 736, 24 N.M. 480. 


43. Cal.—Simmons v. Simmons, 
ievimba 20s 16o vCal. 458s) —Scbmaat vn 
Klotz, 62 P. 470, 130 Cal. 223; Fiske 
v. Casey, 36 P. 668, 102 Cal. xviii. 

Idaho.—Carson v. Thews, 9 P. 605, 
2 Idaho (Hasb.) 162. 

Ind.—Moran v. Miller, 153 N.E. 890, 
198 Ind. 429. 

Mont.—Largey v. Leggat, 75 P. 950, 
30 Mont. 148. 

N.M.—Pecos Valley Trading Co. v. 
ACCHISON eel. 6c Sa Ry. | Con 74 Py 
736, 24 N.M. 480. 

Or.—MecMillan v. Montgomery, 253 
Ps 879, 121 Or. 28; City of Portland v. 
O’Neill, 192 P. 909,.98 Or. 162; Boothe 
v. Farmers’ Nat. Bank, 83 P. 785, 47 
Or. 299; Male v, Schaut,.69) Pi 1137, 
41 Or. 425; Goldsmith v. Elwert, 50 


First Nat. Bank v. Benson, 220 N.W.) P. 867, 31 Or. 539. 
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logical conclusions from other facts found which are 
directly in issue.47 
which support the judgment, the making of findings 
on matters not made issues by the pleadings is 
harmless error.*® 


[§ 1105] d. Evidence.*® It is essential to the suf- 
ficiency of findings of fact that they be sustained by 
the evidence,°® rather than by mere conjecture, sur- 


Where there are other findings 


Tex.—Texas Employers’ Ins. Ass’n 
v. Fitzgerald, (Commn.App.) 296 S.W. 
509 [rev (Civ.App.) 292 S.W. 925]. 


Utah.—Maynard v. Locomotive En- 
gineers’ Mut. L., etc., Ins. Assoc., 47 
P. 1030, 14 Utah 458. 


44. Wilcox v. Wilcox, 155 P. 95, 
171 Cal. 770; Crescent Lumber Co. v. 
Larson, 135 P. 502, 166 Cal. 168; Rom- 
er v. Wehner, 214 P. 993, 61 Cal.App. 
411; White v. Hendley, 169 P. 710, 35 
Cal.App. 267; Enterprise Printing & 
Publishing Co. v. Craig, 144 N.E. 542, 
145 N.E. 309, 195 Ind. 302; Fleming v. 
Greener, 90 N.E. 73, 173 Ind. 260, 140 
Am.S.R. 254, 21 Ann.Cas. 959 [mod 
87 N.E. 719,,and reh den 90 N.E. 72, 
173 Ind. 260, 140 Am.S.R. 254, 21 Ann. 
Cas. 959]; Hatfield v. Rooker, 104 N. 
FE. 798, 56 Ind.App. 1; Newby v. My- 
ers, 24 P. 971, 44 Kan. 477; O’Brien v. 
Drinkenberg, 111 P. 137, 41 Mont. 538. 


[a] Findings on immaterial issues 
may be disregarded. Rogers v. 
Schlotterback, 138 P. 728, 167 Cal. 35. 


[b] Findings without issues made 
by pleadings cannot be considered.— 
Willard v. Glenn-Colusa Irr. Dist., 258 
Peado9, 201 (Cals 726. 


45. Collins v. Gray, 97 P. 142, 154 
Cal. 131; Newby v. Myers, 24 P. 971, 
44 Kan. 477; Walsh v. Hoskins, 162 
P. 960, 53 Mont, 198; Spence v. Fench- 
ler, 180 S.W. 597, 107 Tex. 443 [rev 
(Civ.App.) 151 S.W. 1094]. 


46. Crescent Lumber Co. v. Lar- 
son, 135 PP. 602)) 166 ‘Cale 168. See 
Noyes v. Pierce, 122 A. 896, 97 Vt. 
188 (findings of a waiver by plaintiff 
of his right of action for the conver- 
sion of property by defendant, when 
outside the issues made by the plead- 
ings, are not binding on plaintiff in 
absence of his acquiescence in the tri- 
al of such issue). 

[a] Contention treated by both 
parties as one of main issues.—Stew- 
art v. Crowley, 3 P.(2d) 562, 213 Cal. 
694. See Brown v. Young, 110 N.E. 
562, 62 Ind.App. 364 (a conclusion of 
law quieting title in plaintiff is not 
objectionable as outside the issues, 
where it appears that the court and 
attorneys had treated the action as 
one to quiet title as well as to rescind 
a contract of sale and cancel deeds). 


47. Shelley v. Board of Trade of 
By Francisco, 262 P. 408, 87 Cal.App. 


48. See Appeal and Error § 3041. 


49. Appellate review of sufficiency 
of evidence to sustain findings see 
ihe and Error §§ 2853-2860, 3040, 
3041. 


50. U.S.—U. S. v. Coal Cargo of 
The Henry County, 11 F.(2d) 805 [aff 
11 F.(2d) 809, and cert den U. S. v. A 
Cargo of About 3,253 Tons of Coal, 47 
S'Ct. 92; 273 U.S. 696, 71 La) 845% 
U. S. v. Coal Cargo of The Franklin 
County, 11 F.(2d) 805 [aff 11 F7.(2a) 
809, and cert den U. S. v. A Cargo of 
About 3,248 Tons of Coal, 47 S.Ct. 93, 
273 U.S. 696, 71 L.Ed. 845]. 


Ark.—Somers v. Musolf, 109 S.W. 
Ibe EG Utes, Ore 


Cal.—Klein v. Milne, 243 P. 420, 
198 Cal. 71; Southern California R. 
Co..v. Slauson,-T1 Pi 3520138 Calasa2, 
94 Am.S.R. 58 [rev 68 P. 107]; Dyer 
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mise, or suspicion,®! the results of independent in- 
vestigation, observation or experiments by the trial 
judge,°? or the estimates of counsel;°* and where a 
finding is not sustained by sufficient evidence, it will 
The findings may be 
supported by circumstantial evidence®® or any sub- 
stantial evidence;®® and even slender evidence may 
be the basis of a finding of fact when it appears 
that there is no mcre evidence to be had.** 

While the failure 


to prove a fact or the absence of evidence concern- 
ing it should not be made the basis of a positive and 


not Support the judgment.*4 


Absence or failure of proof. 


TRIAL 


out objection. 


excluded evidence ;°* 


egw 
aN oe D0 , 
= La 


[§ 1105 


in its diseretion, state that no evidence has been of- 
fered in regard to a particular point or feature, 
where such is the case,°® and where the absence or 
insufficiency of evidence is in regard to a material 
issue, the finding on that issue may and should be 
against the party having the burden of proof.°® 


Inadmissible or excluded evidence. 
not properly be based on inadmissible evidence,®* 
even though, according to some,®? although not oth- 
er,°*® authorities, the evidence was admitted with- 
Also, a finding may not be based on 


A finding may 


and evidence which was of- 


affirmative finding as to that fact,°’ the court may, ; fered and received for a limited purpose cannot be 


v. Heydenfeldt, 4 P. 1187; Sargent v. 
Seymour Finance Corporation, 298 P. 
1034, 113 Cal.App. 723; Hooper v. Los 
Angeles Valve & Fitting Co., 202 P. 
911, 55 Cal.App. 17. 

Colo.—Seymour vy. Goad, 185 P. 263, 
67 Colo. 11; Little v. Wilson, 121 P. 
135, 21 Colo.App. 168. : 


Conn.—Tracy v. New York, etc., R. 
Cos, 2 A. 156, 82° Conn. 1; 


Idaho.—Richards v. Jarvis, 258 P. 
870, 44 Idaho 403; Idaho Placer Min. 
Co. v. Green, 94 P. 161, 14 Idaho 294. 


Kan.—Peckham vy. Keenan, 253 P. 
205, 122 Kan. 544, 

Mass.—Greeley v. Doran Wright 
Co., 18 N.E. 878, 148 Mass. 116. 


Mich.—Fairfield v. Hart, 102 N.W. 
641, 139 Mich. 136. 


Minn.—St. Paul, etc., R. Co. v. Mc- 
Donald, 25 N.W. 57, 34 Minn. 182. 


Mo.—Lusk v. Atkinson, 186 S.W. 
703, 268 Mo. 109; Todd v. Fitzpatrick, 
(App.) 259 S.W. 490. 

Mont.—Largey v. Leggat, 75 P. 950, 
30 Mont. 148. 


Neb.—Sutherland v. Holliday, 90 N. 
W. 937, 65 Neb. 9. 


N.Y.—Fealey v. Bull, 57 N.E. 631, 
163 N.Y. 397; Boice v. McCormick, 94 
INGYeOSs6 S92; 106, N.Y.App.Diva 1 5395 
Kley v. Healy, 29 N.Y.S. 3, 9 Misc. 93 
faff 44 N.E. 150, 149 N.Y. 346, rearg 
den 44 N.E. 1125, 150 N.Y. 565]; Mar- 
tial Armand & Co. v. Creighton, 167 
N.Y.S. 333. 

Okl.—Midland Savings & Loan Co. 
v. Sutton, 220 P. 663, 93 Okl. 230. 


Pa.—Probst v. Albrecht, 19 Pa.Dist. 
989. 


Philippine—Cumagun v. Allingay, 
19 Philippine 415. 

Tex.—Benavides v. Benavides, (Civ. 
App.) 218 S.W. 566. 

Utah.—Utah Commercial & Savings 
Bank v. Fox, 120 P. 840, 40 Utah 205; 
West Mountain Lime & Stone Co. v. 
Danley, 111 P. 647, 38 Utah 218. 


Wis.—Oconto City Water Supply 
Co. v. Oconto, 80 N.W. 11138, 105 Wis. 
76. 


N.B.—Hebert v. Gallien, 
Dom.L.R. 150. 

fa] Finding of facts contemplated 
by statute “is.a written expression 
by the trial judge as to what facts 
are, in his opinion, established by the 
evidence, within and responsive to the 
issues in the case.” Capital Cab Co. 
v. Montgomery Fair, 104 So. 891, 20 
Ala.App. 648, 649 [cert den 104 So. 
892, 213 Ala. 429]. 

[b] Evidence to be considered (1) 
in making up findings of fact, may 
be that furnished either by the tes- 
timony of witnesses or the admis- 
sions of parties in their pleading. 
Bennett v. Potter, (Cal.App.) 113 P. 
885 [aff reh 116 P. 681, 16 Cal.App. 
183]. (2) Findings as to admitted 
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matters see infra § 1106. 

[ec] Findings held supported by evi- 
dence.—Sargent v. Seymour Finance 
Corporation, 298 P. 1034, 113 Cal.App. 
723; Francisco v. Schleischer, 195 P. 
691, 50 Cal.App. 670; Ferger v. Al- 
len, 170 P. 861, 35 Cal. App. 738; Caul- 
field v. Guglielmetti, 169 P. 722, 35 
Cal.App. 253; Reid v. Warren Im- 
provement Co., 121 P. 694, 17 Cal.App. 
746; Fitzgerald v. McDonald, 255 P. 
989, 81 Colo. 413; Keller v. Cox, 118 
N.E. 5438, 67 Ind.App. 381; Shafer v. 
Leigh, 209 P. 830, 112 Kan, 14; Phil- 
lips v. Okey, 207 P. 1106, lil Kan. 
732; More v. Burroughs, 205 P. 1029, 
111 Kan. 28; Serio v. Calhoun; 138 So. 
156, 18 La.App. 635; Ayer v. Harris, 
132 A. 742, 125 Me. 249; Marsden v. 
Nipp, 380 S.W.(2d) 77, 325 Mo. 822; 
Manley Auto Co. v. Jackson, 237 P. 
982, 115 Or. 396; Burnett v. Marrs, 
125 P. 8388, 62 Or. 598; Freed v. Phil- 
adelphia Rapid Transit Co., 93 Pa. 
Super. 72 [foll Freed v. Philadelphia 
Rapid Transit Co., 93 Pa.Super. 75]; 
Luker v. Anderson, (Tex.Civ.App.) 10 
S.W.(2d) 149; Jahn Contracting Co. 
v. City of Seattle, 170 P. 549, 100 
Wash. 166. 


51. .Taylor v. Commercial Bank, 
66. NB. 726, 174 N.Y. 181) 627° LRA. 
783, 95 Am.S.R, 564; Lopez v. Camp- 
bell, 57 N.E. 501, 163 N.Y. 340; Shot- 
er Nigy at Dobb:Cop ai), Tay INCI Gy AlieS aN REY, URINE 


[a] Findings held not based on 
judge’s individual opinioms to the ex- 
clusion of positive testimony. Jahn 
Contracting Co. v. City of Seattle, 
170 P. 549, 100 Wash. 166. 

52. Stanford v. Felt, 16 P. 900, 71 
Cal. 249; Wagner v. Geiselman, (Tex. 


Civ.App.) 156 S.W. 524; Bigham v. 
Clubb, 95 S.W. 675, 42 Tex.Civ.App. 
312; Saari v. Wells Fargo Express 


Co., 186 P. 898, 109 Wash. 415. 


53. State v. Pacific Guano Co., 2 
S.E. 265, 26 S.C. 610. 

54. Clarkin vy. Morris, 172 P. 981, 
178 Cal. 102; Richards v. Jarvis, 238 
P. 887, 41 Idaho 287; Benavides v. 
Benavides, (T’ex.Civ.App.) 218 S.W. 
566; Grier v. McCormick, 32 Wis. 422. 

55. Ziglatzki v. Cummings, 129 A. 
274, 102 Conn. 501. 


56. Bates v. United Const. Co., 253 
P. 328, 81 Cal.App. 295. 


[a] Plaintiff’s evidence.—W here 
defendant rested on the evidence in- 
troduced by plaintiff, he cannot com- 
plain that the court found the facts 
in accordance with plaintiff’s evi- 
dence. Winslow v. Staab, 233 F. 305 
[aff 242 F. 426, 155 C.C.A. 202]. 


[b] Defendant’s testimony.—That 
the court, according to a statement in 
the findings, refused to consider de- 
fendants’ testimony with reference to 
whether it established a fact, was im- 
proper. White v. Donini, 9 P.(2d) 
92, 167 Wash. 290. 


57. Fitzgerald v. New York Cent:, 


ete., R. Cos, 48 N.E. 514, 154 N.Y. 263. 

58. City of Hartford v. Connecti- 
cutmCo.,. 140 PAY 734.9107 Conn oa. 
Hallidie Co. v. Washington Brick, 
Lime & Mfg. Co., 126 P. 96, 70 Wash. 
80. 


59. Tiernan v. Savin Rock Realty © 
Co., 162 A. 11, 115 Conn. 473; General 
Petroleum Products v. Merchants’ 
Trust Co., 160 A. 296,"115> Conn. 50: 
Ryanw.. Franklin, S20 N.E. 6735" i009 
N.Y. 350. Compare Jansen v. Huerth, 
127 N.W. 945, 143 Wis. 363 (a finding 
that there is no evidence from which 
a particular matter can be determined 
is insufficient). 

{a] Finding that defendant intro- 
duced no evidence on an issue ten- 
dered by him is sufficient to support a 
judgment for plaintiff. Kiesel v. By- 
bee, 95 P. 20, 14 Idaho 670. 


[b] Statement in findings that no 
testimony was offered by either party 
on an issue made in the pleadings is 


‘not a finding in the negative on such 


issue. Campbell v. Buckman, 49 Cal. 
362. 
[c] Statement in decision that 


there is no evidence on certain ques- 
tions is neither a finding of fact nor 
of law. Jefferson County Nat. Bank 
v. Dewey, 73 N.E. 569, 181 N.Y. 98. 


60. Arizona Commercial Mining 
Co, v. Iron Cap Copper Co., 239 P. 290, 
29 Ariz. 23 [mod 232 P. 545, 27 Ariz. 
202, cert den 46 S.Ct. 208, 270 U.S. 
642, 70 L.Ed. 776, and cit Cyc]; Mon- 
terey County v. Cushing, 23 P. 700, 83 
Cal. 507; Utah Commercial & Savings 
Bank v. Fox, 120 P. 840, 40 Utah 295; 
Dillon Implement Co. v. Cleaveland, 
88 P. 670, 32 Utah 1. 

[a] Defense.—Where there is no 
testimony supporting a defense, a 
finding against defendant on that is- 
sue is proper. Vanderslice v. Mat- 
thews, 21 P. 748, 79 Cal. 2738; Ham- 
mond Lumber Co. v. Richardson, 270 
P, 751, 94 Cal.App. 119. 


61. In re Lee’s Estate, 253 P. 145, 
200 Cal. 310; Donnell v. Baker, (Tex. 
Civ.App.) 15 S.W.(2d) 120. 

[a] Conclusion of witness.—Reidy 
v. Miller, 260 P. 361, 85 Cal.App. 764. 


62. Southern Surety Co. v. Nalle 
& Co. (Tex.Commn.App.) 242 S.W. 
197 [rev (Civ.App.) 231 S.W. 402]; 
Hargis v. Moxon, (Tex.Civ.App.)' 34 
S.W.(2d) 353; Tankersley v. Martin- 
Reo Sales Co., (Tex.Civ.App.) 242 S. 
W. 328; Lock v. Citizens’ Nat. Bank, 
(Tex.Civ.App.) 165 S.W. 536. 

63. Newbury v. Lineberger, 188 P. 
72, 45 Cal.App. 556; Smith v. Golden 
State Syndicate, 185 P. 209, 43 Cal. 
App. 346; North Electric Mfg. Co. v. 
Shelley, 168 N.E. 216, 32 OhioApp. 379. 

64. Thompson yv. Johnson, 51 S.W. 
23, 92 Tex, 358 [rev (Civ.App.) 50 
S.W. 1055]. 


[a] Where court reserved ruling 
on an objection to a deposition and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1105-1107] 


made the basis of a finding of fact 
such purpose.®5 


Papers before the court, but not formally intro- 
duced in evidence, such as exhibits attached to a 


pleading and consisting of certifi 
pleadings and proceedings in anoth 


sarily considered by the court as a basis for its 
findings of fact in passing on a plea of res judicata.°® 


[§ 1106] e. Agreed, Admitted, or Undenied Mat- 


ters.67 The court is justified in 


they are alleged and admitted or not denied in the 
Findings which are contrary to or in- 


pleadings.®§ 


gave no opportunity to offer rebutting 
testimony, it may not base a finding 
on such deposition. Tripp v. Duane, 
CEat edo! as 60s 


65. Ward v. Ares, 223 P. 766, 29 
N.M. 418. 
66. Baronian v. Sealy Oil Mill & 


bata Co., (Tex.Civ.App.) 9 S.W.(2d) 


ieee to pleadings or exhibits 
See supra § 1100. 


67. access ty, of finding’s see supra 
§§ 1071, 1078. 


68. Spicer v. Hurley, 118 P. 249, 
161 Cal. 1; Ellis v. Columbine Cream- 
ery Co., 256 P. 489, 83 Cal.App. 48; 
Hanson v. Pauson, 143 P. 73, 25 Cal: 
App. 169; Binghamton Opera House 
Co. v. Binghamton, 156 N.Y. 651, 51 
N.E. 315; Braga v. Millora, 3 Philip- 
pine 458. 

[a] It is not error to make find- 
ings as to matters admitted or not 
denied in the pleadings, where nei- 
ther party is prejudiced thereby. 
Higgins v. San Diego Sav. Bank, 61 
Pro43s 129 (Cal. 134: 


69. Ahlman y. Barber Asphalt 


Paving Co., 181 P. 238, 40 Cal.App. 
395; Jacobs v. Williams, 82 A. 202, 
85 Conn. 215, Ann.Cas. '1913B 900; 


Lellyett v. Brooks, (Teénn.Ch.App.) 62 
S.W. 6. 

{a] Finding’s held not contrary to, 
or inconsistent with, admissions.— 
Continental Bldg., etc., Assoc. v. Wil- 
son, 78 P. 254, 144 Cal. 776; Barbour 
v. Flick, 59 P, 122, 126 Cal. 628. See 
Ehrhart v. Mahony, 148 P. 934, 170 
Cal. 148 (deeming an undenied alle- 
gation to establish the identity of 
apparently different descriptions by 
name in the complaint and findings). 


70. Brown v. Sweet, 272 P. 614, 95 
Cal.App. 117; Dwyer v. Smith, 121 So. 
341, 10 La.App. 506; MHeflebower v. 
Wiley, 138 N.W. 370, 30 S.D. 184; 
Wright v. King, (Tex.Civ.App.) 292 
S.W. 602. Compare Dee vy. J. C. Fork- 
ner Fig Gardens, 288 P. 149, 105 Cal. 
App. 606 (it is otherwise where the 
testimony of both parties shows that 
the obligation admitted was waived). 


71. Economy Home Builders v. 
Berry, 272 P. 307, 95 Cal.App. 106. 


72, Belnap v. Fox, 251 P. 1073, 69 
Utah 15. 
73. Chapman yv. Hughes, 58 P. 298, 


60 P. 974, 66 P. 982, 1384 Cal. 641; 
Gamache v. San Joaquin County South 
School Dist., 65 P. 301, 133 Cal. 145; 
Ortega v. Cordero, 26 P. 80, 88 Cal. 
221; Ayer v. Grondoni, 187 P. 137, 45 
Cal. "App. 218; J. Dewing Co. v. Thomp- 
son, 124 P. 1035, 19 Cal.App. 85; Bren- 
ner v. Bigelow, 8 Kan. 496; Seward Vv. 
Rheiner, 43 P. 423, 2 Kan.App. 95; 
O’Brien v. Buffalo Traction Co., 52 
N.Y.S. 322, 31 App.Div. 632 [aff 59 N. 
BE, 1128, 165 N.Y. 637]; Trimmer v. 
Gorman, 39°S.B. 804,.129 N.C: 161. 


74, Walker v. Brem, 8 P. 320, 67 
Cal. 599; Silvey v. Neary, 59 Cal. 97; 
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consistent with admitted or agreed facts are un- 


authorized, unjustified,®® erroneous,’® and without 


ed copies of the 
er suit, are neces- 


sions*75—a, 


finding facts as 


Romer v. Wehner, 214 P. 993, 61 Cal. 
App. 411; Brown y. Evans, 15 Kan. 
88; Warren y. Chouteau County, 265 
P. 676, 82. Mont. 115. 


75. Cross references: 

Consistency of findings ‘on: 
Equity hearing see Equity § 720. 
Trial by jury see supra §§ 964-968. 


Inconsistent findings as ground for 
new trial see New Trial § 133. 


Renewal of judgment: 


Generally see Appeal and Error § 


Findings inconsistent with facts ad- 
mitted see infra § 1122. 


Sufficiency of findings to support 
judgment see Judgments § 106. 


76. Cal.—Rossini v. St. Paul Fire 
& Marine Ins. Co., 188 P. 564, 182 
Cal. 415; Langan vy. Langan, 26 P. 
764, 89 Cal. 186; Learned v. Castle, 
V3ePe 82) 21 SPS 11 78) Cal 454°) Car= 
man v. Ross, 29 P. 510, 64 Cal. 249; 
Sloss v. Allman, 30 P. 574, 64 Cal. 47; 
Reese v. Corcoran, 52 Cal. 495; Mayer 
v. West, 273 P. 849, 96 Cal.App. 31; 
Anderson vy. Anderson, 228 P. 715, 68 
Cal.App. 218; Wiles v. Hammer, 226 
P. 651, 66 Cal.App. 538; People v. 
Goddard, 191 P. 1012, 47 Cal.App. 730; 
Morgan v. Dibble, 184 P. 704, 43 Cal. 
App. 116; Rand v. Columbian Reaity 
Co., 110 P. 322, 13 Cal.App. 444. 


Conn.—Wiley v. London & Lanca- 
opine Fire Ins. Co., 92 A. 678, 89 Conn. 
35. 


La.—Aleman Planting & Mfg. Co. v. 
Hines, 102 So. 815, 157 La. 625. 


Mass.—Arcisz v. Pietrowski, 
E. 298, 268 Mass. 140. 


Nev.—Authors v. Bryant, 38 P. 439, 
22 Nev. 242. 


Tex.—Lawson-Richards, Ine,  v. 
Blalock Lumber Co., (Civ.App.) 30 S. 
W.(2d) 797. 

Utah.—Miller v. Mt. Nebo Land & 
Irrigation Co., 106 P. 504, 37 Utah 1. 


Wash.—Clark v. Fotheringham, 170 
P. 323, 100 Wash. 12. 

[a] Nullity.—Conflicting findings 
nullify each other. Postal v. Postal, 
134 N.E. 882, 136 N.E. 570, 192 Ind. 
Bae 

{b] Immaterial findings may be 
disregarded. Francis v. Western 
Screen Co., 133 P. 327, 22 Cal.App. 32; 
Steele v. Guaranty Realty Co., 96 P. 
105, 8 Cal.App. 95. 

[c] Finding as to admitted fact.— 
A fact admitted in the answer re- 
quiring no finding, inconsistent find- 
ings thereon, as that the allegations 
of the complaint are true and those 
of the answer untrue, should be dis- 
regarded. Francis v. Western Screen 
Co, 133 B82 1, 22, Cal ADD. 32. 

[d] Finding referring to contra- 
dictory pleadings is repugnant to it- 
self and cannot be sustained. Norton 
vy. Metropolitan L. Ins. Co., 


167 N. 


effect,7+ and cannot stand;7? 
garded or set aside’* unless judgment is based there- 
on, in which event a reversal must be had.’* 


[§ 1107] 11. Inconsistent Findings and Conclu- 
In General. 
are antagonistic, inconsistent, or contradictory as 
to material matters,’® unless the evidence is such 
that the judgment can be said to be elearly right 
regardless of the findings,’ or conclusions of law 
which are at variance with the findings of fact’™® or 


they will be disre- 


Findings of fact which 


298, 539, 74 Minn. 484. 

[e] Findings held inconsistent or 
contradictory.—(1) Finding that in- 
jury is permanent, and finding that it 
is not irreparable. Richards v. Dower, 
28 P. 113, 64 Cal. 62. (2) Findings of 
same services being rendered under 
express contract and quantum meruit. 
H. F. Fites Co. v. Harris Mfg. Co., 264 
P. 799, 89 Cal.App. 427. (3) Findings 
that a conveyance was not deliv- 
ered, but that a reconveyance by the 
grantee was delivered. Wiley v. Lon- 
don & Lancashire Fire Ins. Co., 92 
A. 678, 89 Conn. 35. (4) Amount 
still due on contract, and findings 
showing that more than contract price 
had been paid. Miller v. Mt. Nebo 
Land & Irrigation Co., 106 P. 504, 37 
Utah 1. (5) Finding that city was 
liable to lienors against contractor, 
and finding that contractor was in- 
debted to city. Smyth v. Marsich, 38 
N.Y.S. 932, 4 App.Div. 171. (6) Find: 
ings as to limited use of way, and 
findings of abandonment by acquies- 
cence in denial of right to use. Arcisz 
v. Pietrowski, 167 N.E. 298, 268 Mass. 
140. (7) Finding that highway was 
sixty-six feet wide and that dedicated 
road was forty feet wide not locating 
dedicated strip. Compton v. Carr, 55 
P. 29, 126 Cal. 579. (8) Finding that 
mortgage was accepted without notice 
of contract, and findings showing 
knowledge of contract. Hamilton v. 
Fleckenstein, 1038 N.Y.S. 631, 118 App. 
Div. 579 [rev 100 N.Y.S. 1119, 114 App. 
Div. 915). (9) Finding that purchase 
price of land was excessive, and the 
contract inequitable, and a finding 
that purchasers had received adequate 
consideration for agreement, and that 
agreement was just and reasonable. 
Morgan v. Dibble, 184 P. 704, 48 Cal. 
App. 116. (10) Finding that pur- 
chaser knew of existence of mort- 
gage, and finding that purchaser did 
not know mortgage contained cove- 
nants restricting use of premises. In- 
dependent Oil & Gas Co. y. Shelton, 
(Utah) 6 P.(2d) 1027. (11) Finding 
that all of the property described in 
an insurance policy was destroyed 
by an explosion, and a finding that a 
material part of the building fell as 
the result of a fire. Rossini v. St. 
Paul Fire & Marine Ins. Co. of St. 
Paul, Minn:, 188 'P. 564, 182 Cals 415. 
(12) A general finding that title pass- 
ed and that therefore there was no ac- 
tionable fraud, and at the same time 
specific fact findings embodying all 
the elements of actionable fraud. 
Lawson-Richards v. Blalock Lumber 
Co., (Tex.Civ.App.) 30 S.W.(2d) 797, 
800. (13) Finding that defendant 
was negligent in running at too high 
rate of speed, and finding that speed 
was from twelve to fifteen miles an 
hour. Clark v. Fotheringham, 170 P. 
323, 100 Wash. 12., 


77. See Priewe v. Fitzsimons, etc., 
Co., 94 N.W. 317, 117 Wis. 494. 


78. Cottonwood Water & Light Co, 


77 N.W.|v. St. Michaels’ Monastery, 162 P. 242, 
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which are inconsistent with each other,’® unless the 
judgment is in accord with the correet conclusion 
of law from the facts found,’ will not support a 
Further, in the event of inconsistency 
between the findings of the trial court appellant is 


judgement. 


29 Idaho 761; Whalen v. Stuart, 87 
N.E. 819, 194 N.Y. 495 [motion for 
rearg den 88 N.B. 1134, 195 N.Y. 524]; 
Bissell v. Couchaine, 15 Ohio 58; 
Ladd v. Whitledge, (Tex.Civ.App.) 205 
S.W. 463; Allen v. Lewis, 177 P. 433, 
26 Wyo. 85. See Brown v. Clark, 68 
A. 1001, 1005, 80 Conn. 419 (holding 
that “it is sufficient if the facts found 
are not legally inconsistent with the 
conclusion; but in this case they are 
obviously sufficient to support it’). 

[a] Rule applied.—(1) The re- 
fusal of the court to rule that plaintiff 
is entitled to recover is not error 
where there was evidence to sustain 
his findings of fact which defeated 
plaintiff's recovery. Means v. Cotton, 
LIZ NED S361, 225) Mass-= 313, 9'¢2) 
Where the trial judge finds the facts 
for plaintiff, he cannot rule that as a 
matter of law, on all the evidence, 
judgment should be for defendant. 
Wyche v. Uebelhoer, 111 N.E. 847, 223 
Mass. 353. 

{b] Conciusion of law contradic- 
tory of agreed statement is sufficient 
to vititate the judgment, under Code 
Civ. Proc. § 1117, which provides that 
an agreed statement of facts has the 
effect of special findings. Birney v. 
Warren, 72 P. 293, 28 Mont. 64. 

{c}] Conclusions held inconsistent. 
—(i) Finding of fact that grantor of 
defendant was prior appropriator and 
entitled to certain amount of water, 
and award of a. part of such water 
to plaintiff. Cottonwood Water & 
Light Co. v. St. Michael’s Monastery, 
162 P. 242, 29 Idaho 761. (2) Find- 
ings of fact that former owner con- 
sented to maintenance of flume, and 
that defendant’s use of the ditch and 
flume was adverse to such former 
owner, and conclusions of law that de- 
fendant’s entry was under license, and 
that defendant had obtained title by 
adverse possession, were inconsistent. 
Allen v. Lewis, 177 P. 433, 26 Wyo. 
85. (3) Conclusion that plaintiff was 
entitled to specific performance, and 
finding that contract had been termi- 
nated. Whalen v. Stuart, 87 N.E. 
819, 194 N.Y. 495. 

[d] Conflict not shown.—(1) Ac- 
tion on a mortgage. Guyer v. Union 
‘Trust Co. of Indianapolis, 104 N.E. 82, 
55 Ind.App. 472. (2) Proceeding for 
dower. Watson v. Cox, 108 S.E. 168, 
117 S.C. 24. 

79. Hochberg Contracting Co. v. F. 
& P. Auto Transp. Co., 158 N.Y.S. 879. 


[a] Conclusions held not incon- 
sistent.—In a mechanic’s lien fore- 
closure proceeding, the refusal of a 
conclusion of law ‘‘that defendant was 
not indebted to the plaintiff in any 
sum whatever,” and the finding of a 
proposed conclusion “‘that the plaintiff 
is not entitled to a lien against the 
property described herein,” were not 
inconsistent, the intent being to hold 
that there was nothing due plaintiff 
under the contract, leaving open for 
future, consideration the question of 
defendant’s liability in an action on 
the quantum meruit, should such an 
action be brought. Marchand vy. Per- 
rin, 124 N.wW. 1112, 19 N.D. 794. 


80. Knox v. Metropolitan El. R. 
Co., 12 N.Y.S. 848, 58 Hun 517 [aff 28 
N.B. 485, 128 N.Y. 625]; Welsh v. 
Metropolitan El. R. Co., 8 N.Y.S. 492, 
57 N.Y.Super. 408. See McNally v. 
Georgia-Florida Lumber Co., 131 N.Y. 
S. 295, 146 App.Div. 461 (holding, 
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to him.®1 


where a trial court had made proper 
findings of fact and proper conclu- 
sions of law and had awarded judg- 
ment accordingly, that such judgment 
should not be reversed because, at the 
request of the defeated party, it had, 
through inadvertence or any other 
cause, found an inconsistent conclu- 
sion of law). 

81. Lafayette St. Church Society 
of Buffalo v. Norton, 95 N.B. 819, 202 
N.Y. 379, 39 L.R.A.N.S. 906; Whalen 
Vv. Stuart, 37 IN. By, 819, 294 INE. 502 
[rearg den 88 N.E. 1134, 195 N.Y. 524]; 
Buffalo v. Delaware, ete., R. Co., 82 


N.H. 5138, 190 N.Y. 84, 16 TRANS: 
506; Nickell v. Tracy, 77 N.E. 891, 
184 N.Y. 386; Israel v. Manhattan R. 


Co., 53 N.E..517, 158 N.Y. 631; Red- 
field v. Redfield, 18 N.E. 373, 110 N. 
Y. 671, 2 Silv.A. 115; Bonnell v. Gris- 
wold, 89 N.Y. 122; Brewster v. F. G. 
Brewster Co., 130 N.Y.S. 654, 145 App. 
Div. 812 [mod on other grounds 98 
N.E. 1099, 204 N.Y. 687]; Nicond v. 
New York L. Ins. Co., 118 N.Y.S. 1128, 
134 App.Div. 938; Hamilton v. Fleck- 
enstein, 103 N.Y.S. 631, 118 App.Div. 
580; Walrath v. Abbott, 32 N.Y.S. 597, 
85 Hun 183; Studer v. Bleistein, 1 N. 
Y.S. 187, 48 Hun 583; Pappenheim v. 
Metropolitan El. R. Co., 7 N.Y.S. 679, 
57 N.Y.Super. 284. 


Presumption on appeal see Appeal 
and Error § 2729. 

82. Cal.—Price v. Occidental Life 
Psy Cony tA Bay 1756 169) Calipso: 
STCONVAV aS cob eS 2) i ean ae eas 
180; Heaton-Hobson Associated Law 
Offices v.. Arper; '78° P. 721, 145° Cal. 
282; Ames v. City of San Diego, 35 
P. 1005, 101 Cal. 390; Alhambra Addi- 
tion Water Co. v. Richardson, 14 P. 
379, 72 Cal. 598; Georgia Casualty Co. 
v. Lindauer Corporation, (App.) 12 P. 
(2d) 107; Mayer v. West, 273 P. 849, 
96 Cal.App. 81; Shelley v. Board of 
Trade of San Francisco, 262 P. 403, 
87 Cal.App. 344; Goodwin v. Snyder, 
232 P. 763, 70 Cal.App. 98; Rindge v. 
Crags Land Co., 205 P. 36, 56 Cal.App. 
247; Johnstone v. Gloster, 194 P. 504, 
49 Cal.App. 750. 

Idaho.—Brinton v. 
662, 23 Idaho 615. 


Kan.—Kuhn y. Johnson, 137 P. 990, 
91 Kan, 188. 

Mont.—Kiley v. Danahey, 
1110, 61 Mont. 608. 


N.Y.—Buffalo v. Delaware, etc., Co., 
82 N.H. 513, 190 N.Y. 84, 16 L.R.A.N.S. 
506; Cohoes v. Delaware, etc., Canal 
Co., 31 N.E. 887, 184 N.Y. 405; Trad- 
ers’ Nat. Bank v. Parker, 29 N.BH. 1094, 
130 N.Y. 415; Haack vy. Weicken, 23 
N.E. 133, 118 N.Y. 71; Naser v. New 
York First Nat. Bank, 22° NE: 1077, 
116 N.Y. 492; Green v. Roworth, 21 
N.E. 165, 1138 N.Y. 462; New York 
Health Dept. v. Purdon, 1 N.E. 687, 
99 N.Y. 287,52 Am.R. 22; Bennett v. 
Bates, 94 N.Y. 354 [mod 26 Hun 364]; 
Bleistein v. Studer, 3 N.Y.S. 3. 


Utah.—Wilkin v. O’Brien, 
853, 538 Utah 1. 


83. Goodwin v. Snyder, 232 P. 763, 
70 Cal.App. 98; Anderson v. Ander- 
son, 228 P. 715, 68 Cal.App. 218; John- 
stone v. Gloster, 194 P. 504, 49 Cal. 
App. 750; Kiley v. Danahey, 202 P. 
1110, 61 Mont. 608. 

[a] If possible, findings “are to be 
reconciled so as to prevent any con- 
flict upon material points, and unless 
the conflict is clear, and the findings 


Steele, 131 P. 


202 P. 


LMS) Ss 


[§ 1107 


entitled to the benefit of the findings most favorable 
However, the courts endeavor to recon- 
cile findings which appear to be contradictory,*? so 
as to uphold the judgment if possible,’? and in or- 
der to do so will construe the findings as a whole** 


are incapable of being harmoniously 
construed, a judgment will not be re- 
versed upon the ground of a conflict 
in the findings.’ Ames v. City of 
San Diego, 35 P. 1005, 101 Cal. 390, 
395 [quot Goodwin v. Snyder, 232 P. 
763, 765, 70 Cal.App. 98]. 


[b] Findings held consistent or 
reconcilable.—Hgan v. Clasbey, 11 S. 
Ct. 231, 1387 U.S. 654, 34 L.Ed. 822 [aff 
13 P. 430, 5 Utah 154]; Harrison v. 
Roark, 250 P. 367, 31 Ariz. 73; Sutliff 
v. Sweetwater Water Co., 186 P. 766, 
182 Cal. 34; Price v. Occidental Life 
Ins: Co:, 147 «Bo 1175;>,1:69= Calas S00r 
Thayer v. Tyler, 147 P. 979, 169 Cal. 
671; Reavis v. Gardner, (Cal.) 60 P. 
964; Ames v. San Diego, 35 P. 1005, 
101 Cal. 390; Grimmer v. Carlton, 28 
P.1 1043; *93 Cal. l89" 27 Aim Sime. divi 
Coffey v. Quint, 28 P. 494, 799, 92 Cal. 
475; San Bernardino Nat. Bank v. 
Colton Land, ete, Coz, 27, P5338, Ot 
Cal. 124; Hope v. Barnett, 20 P. 245, 
78 Cal. 9; Allen v. Haley, 20 P. 90, 
77 Cal. 575; Osment v. McElrath, 9 
PY 7315s 68! Cal’ o466, 15S zAm RS Bite 
O’Connell v. Union Drilling & Petrole- 


um Co., )(Cal:Apps) 8: Pia) séae 
Borgstrom v. Bryan, 281 P. 432, 101 
Cal.App. 164; Price v. Hollywood 


Auto Transfer & Storage Co., 275 P. 
471, 97 Cal.App. 420; Hammond Lum- 
ber Co. vi Haw, 274 Po) 386,296" Cale 
App. 390; Kurokawa v. Saroyan, 273 
P. 613, 95. Cal.App. 772; Goodwin. v. 
SMY. Ger in232) Pa Os, 0 10. CaleAp pam Oar 
Snearly v. Hiestand, 195 P. 272, 50 
Cal.App. 393; Pacific Mfg. Co. v. Per- 
ry, 160 P. 246, 31 Cal.App. 274; Bar- 
ber Asphalt Paving Co. v. Santa Bar- 
bara Ice Co., 110 P. 463, 13 Cal.App. 
597; Los Angeles County v. Winans, 
109 =P. 650, 13 Call App. 2572 Gish 
Ferrea, 101 Pi 27; 910 “GCal:Apps 53; 
Ruple v. Taughenbaugh, 210 P. 72, 72 
Colo. 171; Attna Nat. Bank v. Hollis- 
ter, 10 A. 550, 55 Conn. 188; Ford v. 
Peck, 225 P. 1054, 116 Kan. 74 [reh 
den 227 P. 527, 116 Kan. 481]; Hoff 
Ve Hfoff,” 189) Bi 6138)5 106 Kare 542i< 
Pothier v. Doucette, 177 N.E. 84, 276 
Mass. 326; Adams v. Dick, 115 N.B. 
227, 226 Mass. 46; Bates v. A. E. John- 
son Co., 82 N.E. 649, 79 Minn. 354; 
Dixon vy. Merritt, 6 Minn. 160; Feath- 
erman v. Hennessy, 115 P. 983, 43 
Mont. 310; Kelly v. La Cueva Ranch 
Co., 187 P. 547, 25 N.M. 674; Hulburt 
v. Walker, 179 N.E. 34, 258 N.Y. 8; 
Stonehill v. Hastings, 94 N.E. 1068, 
202 N.Y. 115; Naser v. New York 
First Nat. Bank, 22 N.H. 1077, 116 N. 
Y. 492; Redfield v. Redfield, 18 N.E. 
373, 110 N.Y. 671, 2 Silv.A. 115; Barry 
v. Coville, 7 N.Y.S. 36, 53 Hun 620 
[afi “29 NSE G3 07% LZ 9PANeYcewo Uoils 
Bleistein v. Studer, 3 N.Y.S. 1; Roger 
Vi. State, 14 SOhiog CimCtiNkow  inge 
Gassner v. Gassner, 124 A. 483, 280 Pa. 
sls Derry ve Brench232 Saw. @oids 
5 Tex.Civ.App. 120; Waterman v. 
Moody, 103 A. 325, 92 Vt. 218; Cant- 
well v. Nunn, 88 P. 1023, 45 Wash. 
5363 Wihite rye celiniton, 9130's Ban Obours 
Wyo. 753, 17 LRA. 66. 


Construction in support of judg- 
ment generally see infra § 1149, 


84. Cal.—Haight v. Haight, 90 P. 
197, 151 Cal. 90; Northwestern Pac. 
Re Con VvetCurvies 2/719 Psi 057 L0 0; @ane 
App. 173; Comer v. Los Angeles Ry. 
Corporation, 272 P. 1100, 95 Cal.App. 
545; Shelley v. Board of Trade of 
San Francisco, 262 P. 403, 87 Cal.App. 
344; Goodwin v. Snyder, 232 P. 763, 
70 Cal.App. 98; Faure v. Drollinger, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and liberally in favor of the judgment.®® 


[§ 1108] b. Conclusions of Law and Findings of 
As has been noted, a judgment cannot be 
supported by conclusions of law inconsistent with 
the facts found,‘* and the findings of fact will pre- 


Fact. 86 


vail over cnciiicne of law.88 


[§ 1109] c. General and Special Findings.’® Gen- 
eral and special findings will be construed if pos- 
sible so as to sustain the judgment,®® but unless the 
general finding is first made, in which event it is 
not superseded by a later special finding,®? special 
findjngs will control the general finding in the event 


213 P. 724, 60 Cal.App. 594; Adler v 
Sawyer, 181 P. 817, 40 Cal.App. 778; 
Wagner v. El Centro Seed & Nursery 
Cos, wis O52) elt WalvAa 13.8, le 

Idaho.—Brinton ‘y. Steele, 131 P. 
662, 23 Idaho 615. 


Kan.—kKuhn vy. Johnson, 137 P. 990, 
91 Kan. 188. 

Mont.—Featherman vy. 
115 P. 9838, 48 Mont. 310. 

N.Y.—Redfield v. Redfield, 18 N.E. 
Sue ELON. Yo (67d 2eSilvcAS ebb: 


Utah.—Wilkin v. O’Brien, 176 P. 
853, 53 Utah 1. 

“Tt is a familiar rule, too well set- 
tled and fixed to require citation of 
authority to sustain it, that the find- 
ings of a trial court must be so con- 
strued as to support the judgment, if 
possible, and that any apparent in- 
consistency between different portions 
of such findings must be reconciled 
in such a way as will give effect to 
the judgment, where this can be done 
upon any reasonable construction and 
interpretation of the language used. 
In this case we think that the findings 
fully sustain the judgment and that 
the objections made thereto by the 
appellant are without merit.” Wag- 
ner v. El Centro Seed & Nursery Co., 
119 EP 952, 2958; Li CaleApps 338i. 


Construction as whole generally see 
infra § 1150. 

85. Price v. Occidental Life Ins. 
Coy 147 Pr 1175,-169 Cal. 800 Haight 
Voaiaaieh ie 900 Pr OTe aS le Cal ug; 
Ames v. City of San Diego, 35 P. 1005, 
JO “Cale 3905)  Wwallaamson sty. Hitz 
gerald, 2 P.(2d) 201, 116 Cal.App. 19; 
Warner v. Taft Land & Development 
Co., 297 P. 969, 113 Cal.App. 71; Shel- 
ley v. Board of Trade of San Fran- 
cisco, 262 P. 403, 87 Cal.App. 344; Wil- 
son v. Mattei, 258 P. 453, 84 Cal.App. 
567; Goodwin vy. Snyder, 232 P. 763, 
70 Cal.App. 98. 

“Findings made by the trial court 
must, under our settled rule, be given 
a liberal construction in support of 
the judgment, and are, if possible, 
to be reconciled so as to prevent any 
conflict upon material points.” Price 
v. Occidental Life Ins. Co., 147 P. 
TIS, L176, 169 Cal. 800. 

86. Distinction between see infra 
§§ 1151-1153. 

87. See supra § 1107. 

88. U.S.—U.S. v. Harris, 77 F. 821, 
23 C.C.A. 483. 

Ind.—Sanders v. Scott, 68 Ind. 130; 
American Liability Co. v. Bowman, 
114 N.E. 992, 65 Ind.App. 109. 

Kan.—Wyandotte County v. Arnold, 
30 P. 486, 49 Kan. 279. 

Tex.—Texas & P. Ry. Co. v. Lang- 
behn, (Civ.App.) 150 S.W. 1188 [sec- 
ond reh den 158 S.W. 244]. 

Wash.—State v. Twenty Barrels of 
Whisky, 176 P. 673, 104 Wash. 382. 

[a] Ultimate issuable facts are 
proper in special findings, and must 
control the conclusions of law, since 


Hennessy, 
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evidentiary facts, although specially 
found, are improper and unauthorized. 
American Liability Co. v. Bowman, 


114 N.E. 992, 65 Ind.App. 109. 

eae Distinction between see infra § 
1159. 

90. Todd v. Orcutt, 183 P. 963, 42 


Cal.App. 687; Duralith Corporation v. 
Leonard, 174 N.E, 511, 274 Mass. 397. 


91. General finding first made as 
not superseded see supra § 1097. 


92. Ark.—Gebhart v. Merchant, 
105 S.W. 1034, 84 Ark. 359. 


Cal.—Lobb v. Brown, 281 P. 1010, 
208 Cal. 476; Hammond Lumber Co. v. 
Barth Inv. Corporation, 262 P. 31, 202 
Cal. 606; Turner v. Eastside Canal & 
Irrigation Co., 142 PB. 69, 168 Cal. 103; 
McCormick y. National Surety Co., 66 
Peal ot Calon lO) Watie 22 3S; Cten945, 
186 U.S. 481, 46 L.Ed. 1260]; Oroville 
Bank v. Lawrence, 37 P. 936; Warder 
v. Enslen, 14 P. 874, 73 Cal. 291; Hid- 
den v. Jordan; 28 Cal, 301; Harris v. 
United Automatic Cigarette Co., 300 
Pal delta Sally Arp Dig Sionte VLEs Ol mnVs 
Mattei, 258 P. 453, 84 Cal.App. 567. 

Colo.—Commercial Inv. Co. v. New- 
hagen, 266 P. 718, 838 Colo. 5338. 


Idaho.—Thibadeau v. Lake, 234 P. 
148, 40 Idaho 456. 


Mont.—Featherman vy. 
115 PB. 983543, Monts 310: 


Neb.—Carl v. Wentz, 219 N.W. 390, 
116 Neb. 880; Citizens’ Bank v. Stock- 
slager, 96 N.W. 591, 1 Neb. (Unoff.) 
799. 


N.Y.—Ball v. New York 
Col, L2i7 INV BY. 493) 2 29 SN, Yo. 338 
v. Casey, 18 N.Y.S. 102. 


Tex.—St. Louis, S. W. Ry. Co. of 
Texas v. Miller & White, (Civ.App.) 
176 S.W. 830. 

Wyo.—Parker v. Meadows, 122 P. 
586, 20 Wyo. 183; Cramer v. Munkres, 
838" P. 374; 14 Wyo. 234. 


But see Smith v. Smith, 89 P. 896, 
75 Kan. 847 (holding that special find- 
ings made by the court, stating that 
certain allegations of plaintiff’s peti- 
tion are not sustained by the evidence, 
do not warrant a reversal of the judg- 
ment for plaintiff, where there are al- 
legations of fraud in plaintiff’s peti- 
tion, not negatived by the special find- 
ings which are found to be true). 


[a] Statute applicable to findings 
of jury.—Kirby Dig. § 6208, providing 
that, where the special finding of 
facts is inconsistent with the general 
verdict, the former controls, has refer- 
ence especially to verdicts of jurors, 
but also applies to a finding of facts 
made by the trial judge. Burton v. 
Chicago Mill & Lumber Co., 153 S.W. 
114, 106 Ark. 296; Gebhart v. Mer- 
chant, 105 S.W. 1034, 84 Ark. 359. To 

same effect Little Rock Granite Co. v. 
Ross, 43 S.W.(2d) 533, 184 Ark. 667. 


93. Cramer v. Munkres, 83 P. 374, 
14 Wyo. 234. 

94. Distinction between see infra § 
1154. ‘ 
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of inconsistency.” 


Where two special findings are in conflict, the 
one supporting the general finding will control.?? 


[§ 1110] d. Ultimate and Probative Facts.°4 
the case of inconsistency between the finding of an 
ultimate fact and findings of probative facts, the 
finding as to the ultimate fact will control®® unless 
it clearly appears that the ultimate fact is found 
only as a conclusion from the particular probative 
facts found,’® or the probative facts found are 
such as necessarily to overcome the finding of the 


In 


95. U.S.—Webb v. National Bank 
Of Republic, l46 pei Ll. 10 CC As 3s 


Cal.—In re Hill’s Hstate, 138 P. 


690, 167 Cal. 59; Corea v. Higuera, 95 
Pii88i2, 053 eCalyet ole i, Tusk vAeNis. 
1018; People v. McCue, 88 P. 899, 150 


Cal. 195; Forsythe v. Los Angeles R. 
Coys 7 oP. 24,5149 Call 569- Madera 
Commercial Bank v. Redfield, 55 P. 
160, 977 25912:2" Cal. 40530" Haixbanks). ve 
Rollins, 54 P. 79; Perry v. Quacken- 
bush, 38 P. 740, 105 Cal. 299; Wood v. 
Pendola, 20 P. 678, 78 Cal. 287; Smith 
v. Acker, 52 Cal. 217; Comer v. Los 
Angeles Ry. Corporation, 272 P. 1100, 
95 Cal.App. 545; Snearly v. Hiestand, 
195 BY 272502 Cal App: 393) Josep 
Musto Sons-Keenan Co. v. Pacific 
States Corporation, 192 P. 138, 48 Cal. 
App. 452; Breeze v. International 
Banking Corporation, 143 P. 1066, 25 
Cal.App. 437; Goodman v. Dailey, 131 
P. 1 335,21) CakApps 2295 Pierce ve 
Piereé, 1h77 Bs 580, 16 CalApps 3b: 


Ind.—Smith v. Blair, 32 N.E. 1123, 
133 Ind. 367; Smithiv. James, 30° N. BR: 
902, 131 Ind. 131; Whitcomb v. Smith, 
24 N.E. 109,123 Ind. 329; WMastern 
Rock Island Plow Co. v. Hinton, 142 
N.E. 230, 81 Ind.App. 60. 


Kan.—State v. Kirmeyer, 128 P. 
1114, 88 Kan. 589 [rev 35 S.Ct. 419, 
236 U.S. 568, 59 L.Ed. 721]. 


Utah.—Sierra Nevada Lumber Cos 
pyar a 106 P.. 666; 3%) Utah 
150. 


[a] Illustrations.—(1) A finding 
consisting only of conclusions from 
basic facts found in detail cannot be 
upheld, where it is in conflict with 
them, as the basic facts prevail over 
the conclusion. State vy. Kirmeyer, 
128 P. 1114, 88 Kan. 589 [rev 35 S.Ct. 
ZLO S250, Wess vO OSs c OO, Lumb Cleitall emer) 
A finding of ultimate fact is invali- 
dated where probative facts on which 
it is based and which are found and 
set out, disposing of all facts involv- 
ed in the pleadings, are repugnant. 
Hammond Lumber Co. v. Barth Inv. 
Corporation, 262 P. 31, 202 Cal. 606. 


96. Hammond Lumber Co. v. Barth 
InweNiCorponationy 262) Poeesi2028 Cals 
606; Hammond Lumber Co. v. Barth 
Inv. Corporation, 262 P. 29, 202 Cal. 


601; Lee v: Hibernia Savings & 
IBfoyeh av osyorere allie 124 Gwiige alae KEEN, BGs 
In one: Fils Masta tey ess Se i6 90 leon 


Cal, 59: "McKay vil Gestord, 122" Pi 
1016, 163 Cal. 2438, 41 L.R.A.N.S. 303; 
Ann.Cas.1913E 1253; Forsythe v. Los 
Angeles R. Co., 87 P. 24, 149 Cal. 569; 
Comer v. Los Angeles Ry. Corpora- 
tion, 272 P.: 1100, 95 CallApp. 545; 
Snearly v. Hiestand, 195 P. 272, 50 
Cal.App. 393; Breeze v. International 
Banking Association, 143 P. 1066, 25 
Cal.App. 437; Pushor v. American 
Ry. Exp. Co., 183 N.W. 839, 149 Minn. 
308. 


[a] TIllustration.—A finding, in 
form one of fact, but in reality in the 
nature of a conclusion from specific 
facts set forth in the preceding find- 
ings, is controlled by such _ specific 
facts. Pushor v. American Ry. Exp. 
Co., 183 N.W. 839, 149 Minn. 308. 
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ultimate fact,®7 or the primary facts stated lead 
to but one conclusion,®® or it appears that the finding 
of probative facts disposes of all the facts in- 
volved in the pleadings and that the facts found 
constitute all the facts in the case.°® 


{[§ 1111] e. Additional Findings. 
tional findings are inconsistent with those already 
made, the additional findings will be disregarded 
on appeal,” or the ease will be remanded for prepara- 
tion of proper findings,’ as justice may require. 


97. In re Hill’s Estate, 138 P. 690, 
167 Cal. 59; People v. McCue, 88 P. 
899 LON Cal. 495. 


98. Smith v. Wells Mfg. Co., 46 N. 
E. 1000, 148 Ind. 333; Exchange Bank 
of Warren v. Weiner, 170 N.E. 788, 
92 Ind.App. 692; Richmond Natural 
Gas Co. v. Enterprise Natural Gas 
Co., 66 N.E. 782, 31 Ind.App. 222. 


99. Forsythe v. Los Angeles R. 
Coy 87 BP. 24, 149 Cal. 569. 


1. Additional findings 
see infra §§ 1131-1136. 


2. O’Brien v. Buffalo Traction Co., 
52 N.Y.S. 322, 31 App.Div. 632 [aff 
59 N.E. 1128, 165 N.Y. 637]. 


8. Nobis v. Pollock, 6 N.Y.S. 273, 
53 Hun 441, 17 N.Y.Civ.Proc. 2438, 23 
Abb.N.Cas. 279. 


4 Generally see supra §§ 918-979. 


5. Freeman v. Stephenson, 63 Cal. 
499; Dinsmore v. Renfroe, 225 P. 886, 
66 Cal.App. 207; Franks v. Jones, 17 
P. 663, 39 Kan. 236. Compare Bate- 
man v. Raymond, 39 P. 520, 15 Mont. 
439 (holding that where, in an action 
by a grantor to have a deed declared 
a mortgage, the jury finds that it was 
intended as a mortgage, and such find- 
ing is not attacked, a subsequent find- 
ing by the court, on an accounting be- 
tween the parties, that the grantee be- 
lieved it was a deed, and under such 
belief made improvements while in 
possession must be set aside as in- 
consistent with the admitted facts). 


[a] Rule applied.—Where the 
court, although not bound to do so, 
adopts findings of jury in answer to 
special interrogatories, it must not be 
considered as having adopted any pos- 
sible implied findings at variance with 
its own express findings. Dinsmore 
v. Renfroe, 225 P. 886, 66 Cal.App. 
207. 

[b] Inconsistency not shown.— 
Trial court’s additional findings that 
two cotenant owners should have 
made inquiry as to road construction 
on their land by defendants under li- 
cense by another cotenant were not 
inconsistent with jury’s implied find- 
ings that such cojdwners had no actual 
knowledge of construction. Dins- 
more v. Renfroe, 225 P. 886, 66 Cal. 
App. 207. 


6. Cal.—Summerville v. Kelliher, 
TT. P; 889, 144 ‘Cal.’ 155; Boothe v. 
Squaw Springs Water Co., 76 P. 385, 
142 Cal. 573; Roeblings Sons Co. v. 
Gray, 73 P. 422, 139 Cal. 607; Wagon- 
Ci Vp Silva, ion b.n4teos, Looe Cal, bb9. 
Carpy v. Dowdell, 63 P. 778, 181 Cal. 
495; Hamilton v. Smith, 58 P. 130, 
125 Cal. 530; Tuohy v. Woods, 55 P. 
683, .122. Cal. 6653.5 De la “Guerra ov: 
Santa Barbara, 49 P. 733, 117 Cal. 528; 
Dougherty v. Coffin, 10 P. 672, 69 Cal. 
454; Schroeder v. Jahns, 27 Cal. 274; 
Butler v. Delafield, 82 P. 260, 1 Cal. 
App. 367. 

Colo.—Lockhaven Trust, etc., Co. v. 
Usps», Mortgage, ete, Co., 61, P. $04, 
34 Colo. 30. 


Conn.-—Johnston y. Moeller, 107 A. 


generally 
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flict.® 
Where addi- 


566, 93 Conn. 590; Metcalf v. Central 
Vermont R. Co., 63 A. 633, 78 Conn. 
614; Clark v. Henry G. Thompson, 
etcs Co) 52s 0A 2008 75) Connes Low, 
Hoadley v. Danbury Sav. Bank, 42 A. 
667, 71 Conn. 599, 44 L.R.A. 321. 


Ind.—Marion Mfg. Co. v. Harding, 
58 N.E. 194, 155 Ind. 648; White v. 
Chicago, ete., R. Co., 23 N.E. 782, 122 
Inds (314; .7 aR Ae Aon iesechimid t pov. 
Archer, 14 N.E. 543, 113 Ind. 365; 
Kratz v. Cook, 68 N.E. 689, 32 Ind. 


App. 469; Montpelier Light, etc., Co. 
v. Stephenson, 53 N.E. 444, 22 Ind. 
App. 175. 


Iowa.—Bader v. Dyer, 77 N.W. 469, 
106 Iowa 715, 68 Am.S.R. 332. 
Kan.—Yeamans v. James, 

3%3. 

Minn.—Quinn v. Olson, 26 N.W. 230, 
34 Minn. 422; Leonard v. Green, 24 
N.W. 915, 34 Minn. 137. 

Mo.—Henderson y. Henderson, 21 
Mo. 379. 

Mont.—Grogan v. Valley Trading 
Co., 76 P. 211, 30 Mont. 229; Stanford 
v.- Coram, 67. P...1005, 26, Mont. .285. 

Neb.—Mayhew v. Knittle, 89 N.W. 
1037, 64 Neb. 395. 


Oa ne eee v. Davis, 12 Nev. 


29 Kan. 


» N.Y.—Ments v. Both, 55 N.Y.S. 234, 
36 App.Div. 348 [aff 59 N.E. 11238, 166 
N.Y. 609]; Dunn v. O’Connor, 49 N.Y. 
S. 270, 25 App.Div. 73; Mullenneaux 
v. Terwilliger, 3 N.Y.S. 442, 50 Hun 
526; Ludington v. Taft, 10 Barb. 447. 


N.C.—McKeel Hardware Co. v. Buh- 
mann, 75°S.B. 731, 159 N.C. 511. 


N.D.—Cottonwood County Bank v. 
Case, 125 N.W. 298, 25 N.D. 77. 


Or.—City Motor Trucking Co.  v, 
Franklin Fire Ins. Co. of Philadel- 
phia, Pa., 239 PB: 812, 116 Or. 102: 


Porto Rico—Camacho v. Balas- 
quide, 19 Porto Rico 564. 


S.C.—Sullivan y. Ball, 33 S.E. 486, 
55 S.C. 343; Morgan v. Morgan, 23 
S.E. 64,545: S:Ce 323, 

S.D.—McPherson v. Swift, 116 N.W. 
76, 22 S.D. 165, 133 Am.S.R. 907; Nad- 
dy v. Dietze, 86 N.W. 753, 15 S.D. 26. 


Tenn.—McQuade v. Williams, 47 S. 
W. 427, 101 Tenn. 334; Overall v. 
Parker, (Ch.App.) 58 S.W. 905. 


Tex.—tTripis v. Weslow, 18 S.W. 
684; Henderson v. Odessa Building & 
Finance Co., (Civ.App.) 15 S.W.(2d) 
1095 [rev on other grounds (Commn. 
24 S.W.(2d) 398, reh den 27 
144]; Saner-Whiteman 
Lumber Co. v. Texas & N. O. R. Co., 
(Civ.App.) 282 S.W. 267; Shields v. 
Perrine, (Civ.App.) 181 S.W.. 232; 
Gulf, etc., R. Co. v. Provo, (Civ.App.) 
84 S.W. 275; Lochridge v. Corbett, 73 
S.W. 96, 31 Tex.Civ.App. 676; Day v. 
Dalziel, (Civ.App.) 32 S.W. 377. 


Utah.—Utah Commercial, ete., Bank 
v. Fox, 120 P. 840, 40 Utah 205. 


Vt.—Van Dyke vy. Grand Trunk R. 
Co., 78 A. 958, S84 Vt) 212) Ann.Cas: 
1918A 640. : 


[§ 1113] 12. Defects and Errors. 
errors in findings or conclusions are not fatal un- 
less prejudicial,® as where no relief is based there- 
on,’ or, as sometimes stated, where the corrected 
findings would necessarily be against appellant;* 


[§§ 1110-1113 


[§ 1112] f. Findings by Jury on Special Issues.* 
Where special issues are submitted to a jury, the 
findings of the jury are subordinate to and con- 
trolled by the findings of the court, in case of con- 


Defects and 


Wash.—Townsend Gas, etc., Co. v. 
Hill, 64 P. 778, 24 Wash. 469; Wash- 
ington Mill Co. v. Sprague Lumber 
Co., 52 PB. 1067, 19 Wash. 165. 


Wis.—Hege v. Thorsgaard, 73 N.W. 
567, 98 Wis.’11; Hart v. Red Cedar, 
24 N.W. 410, 63 Wis. 634;- Cornell v. 
Barnes, 26 Wis. 473. 


[a] Tllustrations.—(1) Where no 
personal judgment is rendered against 
an administrator who is sued in both 
his official and individual capacity, he 
is not injured by the failure of the 
court to pass on his personal plea of 
limitations. Casey v. Gibbons, 68 P. 
1032, 136 Cal. 368. (2) Where the 
record does not show that any evi- 
dence in favor of a counterclaim was 
introduced, defendant cannot com- 
plain of a finding for a less sum than 
he claimed. Cutting Fruit Packing 
Co. vy. Canty, 75 PP. 564; 141 Callni6o2: 


[b] Although finding fails to re- 
spond to the issues, and is therefore 
technically incorrect, the error there- 
in will be disregarded where it did 
not operate to the prejudice of the 


party complaining. Schroeder v. 
Jahns, 27 Cal. 274. 

[c] Conclusions as mere com- 
ments.—Where the judgment was 


proper and the conclusions of law 
were Simply comments on the proba- 
tive force of the facts found, the judg- 
ment will not be interfered with on 
account of errors in the conclusions. 
Shields v. Perrine, (Tex.Civ.App.) 181 
S.W. 232. 


[ad] Setting aside of finding is not 
reversible error where appellant 
would have been in no better position 
had the finding remained unchanged. 
Wray v. Hill, 85 Ind. 546. 


[e] Where plaintiff could not pos- 
sibly recover, he may not complain of 
the absence of findings on an issue 
raised by an intervener. Peiser v. 
Griffin, 57 P. 690, 125 Cal. 9. 


7 Boland v. Ashurst Oil, ete., Co., 
78 P. 871, 145 Cal. 405; Thomason Vv. 
Carroll, 64 P. 262, 132 Cal. 148; Gould 
v. Staftord, 35 P. 429, 101 Cal. 32; Mc- 
Cormick v. Sutton, 20 P. 543, 78 Cal. 
245; Fitzhugh v. Mason, 83 P. 282, 
2 Cal.App. 220; Louisville, ete, R. 
Co. v. Treadway, 40 N.E. 807, 142 Ind. 
475, 41 N.E. 794, 143 Ind. 689; Pa- 
trons’ Mut. Aid Soc. v. Hall, 49 N.E. 
2t9, 19 Ind.App? 118s) Dunekel. WwW. 
Dunckel, 36 N.E. 405, 141 N.Y. 427; 
Woolsey v. New York El. R. Co., 9 N. 
Y.S. 1338, 56 Hun 642 [mod on other 
grounds 30 N.E. 387, 134 N.Y. 323, 
rearg den 30 N.E. 1152, 134 N.Y. 328, 
aff 31 N.E. 891, 134 NVY. -323]. 


&  Krasky v. Wollpert, 66 P. 309,. 
134 Cal. 338; Frantz v. Harper, (Cal.) 
62 P. 603; Peiser v. Griffin, 57 P. 690, 
125 Cal. 9; O’Conor v. Clarke, (Cal.) 
44 P. 482; Richter v. Henningsan, 42 
P. 1077, 110 Cal. 530; Hutchings v. 
Castle, 48 Cal. 152; Callanan v. Gil- 
man, 14 N.E. 264, 107 N.Y. 360, 1 Am. 
S.R. 831; Billings v. Parsons, 53 P, 
730, 17 Utah 22; Hague v. Nephi Irr. 
Co.; 52- Po 765, 16 “Utah 421) 67° Am: 
S.R. 634, 41 L.R.A. 311. 


For later cases, developments and changes in the law see 4{nnotations, same title and section number, 


elt: el See 


§§ 1113-1114] 


and a party in whose favor findings are made will 
not be heard to complain of their insufficiency.® 
Thus, in the absence of prejudice, findings and con- 
clusions may be sufficient despite slight and inad- 
vertent errors therein,+® such as clerical errors,!* 
recitals of an erroneous date,+? or mere mistakes in 


form.13 


[§ 1114] 13. Amendment 
Power of Court. 


or 


9. Louisville, ete, R. Co. v. Cray- 
craft, 39 N.E. 523, 12 Ind.App. 203; 
Morison v. New York El. R. Co., 26 
N.Y.S. 640. 

10. Cal.—Pearsall v. Henry, 95 P. 
154, 159, 153 Cal. 3245 Field’ v. Burr, 
61 P. 665, 129 Cal. 44; Doolan v. Cun- 
ningham, 4 P. 11938, 66 Cal. xvii. 

Ind.—Ward v. Berkshire L. 
O89 Net wood, cL08 md. 301. 


Iowa.—Boies & Barrett v. Vincent, 
24 Iowa 387. 

Mich.—Sherrid v. Southwick, 5 N. 
W. 1027, 48 Mich. 515. 


Ins. 


x z 14 S.W. 
574, 78 Tex. 241; Moore v. Lee, 83 S. 
W. 420, 37 Tex.Civ.App. 127 

Compare Stokes v. Stokes, 91 N.E. 
793, 198 N.Y. 301 (holding that a 
finding in the record cannot be disre- 
garded on appeal on the ground that 
it was inadvertently made; but, if 
the party to whom it is adverse de- 
sires to avoid its effect, an applica- 
tion should be made below to have the 
finding corrected so as to accord with 
the real intention). 


[a] Use of word 
“intervener.”—Field v. 
665, 129 Cal, 44. 


[b] Designation of defendants in 
singular instead of plural.—Doolan v. 
Cunningham, 4 P. 1193, 66 Cal. xvii. 


{[c] Finding that there was sale 
instead of executory agreement to sell 
and deliver. Boies & Barrett v. Vin- 
cent, 24 Iowa 387. 


[ad] Reference to the instrument 
made the basis of the action as a note 
instead of a contract.—James v. Tur- 
ner, 14 S.W. 574, 78 Tex. 241: 


[e] Price per acre.—Where the ul- 
timate question was how much a par- 
ty had expended in purchasing land, 
and the court found on sufficient evi- 
dence the amount expended, an error 
in a finding as to the price per acre 
was immaterial. Pearsall v. Henry, 
95 P. 154, 159, 158 Cal. 314. 

le eCity “Motor (Trucking. Co... Vv; 
Franklin Fire Ins. Co., 239 P. 812, 116 
Or. 102; Saner-Whiteman Lumber Co. 
v. Texas, etc., R. Co., (Tex.Civ.App.) 
282 S.W. 267. 


[a] Tlustrations.—(1) In a suit 
on a policy of marine insurance for 
loss of cargo on a barge, that the 
court used the word “barge’’ instead 
of “cargo” in its findings was immate- 
rial, where the subject of the action 
was the load on the barge, and the 
barge itself as a vessel was not in- 
sured and no one could be misled by 
the clerical mistake which was a mere 
slip of the pen. City Motor Trucking 
Co. v. Franklin Fire Ins. Co. of Phil- 
adelphia, Pa., 239 P. 812, 116 Or. 102. 
(2) Finding of a trial court in a suit 
to recover steel rails from _ les- 
see, of the value at the time the rails 
were delivered, was an inadvertent 
clerical error, to be construed as a 
finding of value at the time they 


“plaintiff” for 
Burro. WE 


Upon the theory that the finding 
of the court on a trial by it after the waiver of a 
jury is, in legal effect, the verdict of a jury, it has 
been held that, after making and entry of record of 
its finding, the court has no power to set aside such 


TRIAL 


Correction!+—a. 


should have been deliversd. Saner- 
Whiteman Lumber Co. v. Texas & N. 
ieee Co., (Tex.Cix.App.) 282 S.W. 


12. Cal.—Thomas v. Jameson, 19 
P. 177, 77 Cal. 91; Morris v. Bekins 
eee ete, Coke 92! BY 362.5 6) Cal. App. 


Ind.—Ward v. Berkshire L. Ins. Co., 
9 NE 361, 108r ind aes0i, 


Minn.—Leonard v. Green, 24 N.W. 
915,34 Minn. 137. 


Porto Rico.—Camacho vy. Balas- 
a, 19 Porto Rico 564, 574 [cit 
ye 


S.C.—Morgan v. Morgan, 23 S.E. 64, 
45 S.C. 323. 


13. Laughlin v. Pacific Coast Mo- 
tomar Cos 169), P0996 01-77 eCal. nse: 
Johnston v. Moeller, 107 A. 566, 93 
Conn. 590. 


[a] Failure to state separately.— 
A paragraph of the finding stating the 
court’s final conclusion will not be 
stricken because it was not set out in 
a separate section as required by 


‘| Practice Book (1908) p 272, relating 


to forms of findings. Johnston v. 
Moeller, 107 A. 566, 93 Conn. 590. 


14. Amendment. of jury verdict to 
include findings by court see supra § 
897 text and note 20. 

Objections and exceptions see infra 
§§ 1162-1169. 

15. Beard  v. American 
Founders Co., 123 Ill.App. 50. 

16. Time of amendment see infra 
§§ 1115-1121. 

17. U.S.—Syracuse Tp. v. Rollins, 
104 F. 958, 44 C.C.A. 277. 

Cal.—Mitchell vy. Patterson, 52 P. 
589, 120 Cal.. 286; Smith v. Sharp, 
233 BP. 374, 70 Cal.App. 336. 

Conn.—Morris v. Winchester Re- 
peating Arms Co., 49 A. 180, 73 Conn. 
680. 


Type 


Minn.—State Sash, ete., Mfg. Co. v. 
Adams, 50 N.W. 360, 47 Minn. 399. 

Mont.—Merrill v. Miller, 72 P. 423, 
28 Mont. 134. 


N.Y.—Deutermann v. Pollock, 51 N. 
Y.S. 928, 30 App.Div. 378. 


S.D.—Burgi v. Rudgers, 108 N.W. 
253, 20 S.D. 646. 

[a] Informal amendment.—Where 
the judge has made a memorandum, 
on a motion to amend the findings, 
containing a statement of fact which 
should have been included in the for- 
mal findings, the appellate court will 
read it as though there included. Wa- 
ters v. White, 52 A. 401, 75 Conn. 88. 


[b] Setting aside of findings.— 
That what purported to be the find- 
ings of the court in a case, but were 
not in fact the findings, were inad- 
vertently entered of record does not 
preclude the court from setting them 
aside when the error was discovered, 
or deprive it of jurisdiction to pro- 
ceed with the consideration of the 
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finding and without a new trial make another finding 
on the evidence that had been adduced and enter 
judgment thereon ;1° 
thority holds that, at the proper time,?® a trial 
court has authority to change, modify, or correct 
its findings of fact and conelusions of law, without 
ordering a new trial,’? so as to make them conform 
to the decision actually made1® or to the facts as 
stipulated by the parties,1® although amendments 
should be limited to questions litigated at the trial.*° 


however, the weight of au- 


Making of findings supplementary to those of 
jury has been held not error,*? and is in any event 
not ground for complaint by the party requesting 


case aS though they had not been 
entered. Syracuse Tp. v. Rollins, 104 
F. 958, 44 C.C.A. 277. 


[ce] In Indiana (1) where a court 
modified its finding during the term 
but after entry of judgment, it was 
held that such modification was er- 
ror because “after the finding was 
announced and entered of record the 
power of the court over it is at an 
end, except that it may at any time 
before close of the term at which 
is rendered grant a new 
y v. Chittenden, 22 N.E. 
92, 120 Ind. 37, 41. (2) Some authori- 
ties, which in fact hold only that the 
court did not err in overruling-a mo- 
tion to amend or correct findings, go 
on to state broadly that after its 
findings have been filed and announc- 
ed the court has no power to alter or 
change them in any way. Barner v. 
Bayless, 33 N.E. 907, 34 N.H. 502, 134 
Ind. 600; Hilgenberg v. Northup, 33 
N.E. 786, 134 Ind. 92; La Follette v. 
Figgins; 28! INsBe 76s.) 129) inde si2e 
Clark v. State, 24 N.H. 744, 125 Ind. 
1. (3) Later cases hold that the find- 
ings may be corrected or amended to 
conform to the facts ‘proved at any 
time during the term and before ren- 
dition of final judgment. Whitcomb 
v. Stringer, 66 N.E. 443, 160 Ind. 82; 
Royse v. Bourne, 47 N.E. 827, 149 Ind. 
187; Thompson v. Connecticut Mut. 
hy pins. Coy S38 Ne. 7916 Sorin gars 
[overr Wray v. Hill, 85 Ind. 546]; 
Dowell v. Talbot Paving Co., 38 N.E. 
389, 188 Ind. 675; Mitchell v. Fried- 


ley, 26 N.B. 391, 126 Ind. 545; Gulick 
v. Connely, 42 Ind. 134; Sheehan 
Const. Co. v. Hurst, 150 NB 319; <34 


Ind.App. 636; Whitcomb vy. Stringer, 
(App.) 63 N.E. 582; Apple v. Smith, 
60 N.E. 456, 26 Ind.App. 659; Roane 
Iron Co. v. Bell-Armstead Mfg. Co., 
56 N.E. 696, 24 Ind.App. 250; McCloy 
Wi Cox, S39 CN. Hn 901,412 Ind. App, 27 
(4) Where the amount due has been 
deliberately omitted, rendering the 
finding designedly incomplete, the 
court may thereafter bear evidence 
as to amount due. Maynard v. Shorb, 
85 Ind. 501. (5) It is, however, well 
settled in Indiana that the appropri- 
ate remedy for defective findings is 
by motion for new trial and not by 
motion to amend, correct, or other- 
wise change. See infra § 1164 


18. State Sash, etc., 
ee 50 N.W. 360, 47 Minn. 399. 
Burgi v. Rudgers, 108 N.W. 

253 20 S.D. 646. 

20. Norton v. Metropolitan L. Ins. 
Co., 77 N.W. 539, 74 Minn. 484, 

[a] Illustration.—The court‘has no 
authority to amend its conclusions of 
law so as to order mortgaged proper- 
ty to be sold in the inverse order of 
alienation, where no such question 
was litigated or suggested on the 
trial. Norton v. Metropolitan L. Ins. 
Co., 77 N.W. 298, 539, 74 Minn. 484. 

217, Schmitt, veeschmitt, 916. N.iws 
543, 31 Minn. 106; Matula v. Lane, 55 
S.W. 504, 22 Tex.Civ.App. 391. 
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such supplementary findings.?? 


Proposed findings are subject to change?* and 
may be followed by proposed amendments thereto.?* 


[§ 1115] b. Time of Amendment?°—(1) Before 
Generally speaking, a trial court may 
amend, correct, modify, or otherwise change its find- 
ings and conclusions before entry 
decree,”® as in the ease of additional findings, which 
may be made during the term and before entry of 


Judgment, 


final judgment.?* 


[§ 1116] (2) After Judgment. Generally speak- 
a trial court may not substantially amend, cor- 
rect, modify, or otherwise change its findings after 
entry of judgment or decree,** as by adding,?® 
striking,®° or substituting *! findings, the only rem- 


ing, 


22. Round Lake Assoc. v. Kellogg, 
LANGYSs;. 659,08) ELUM 605: 


23. City of Los Angeles v. Blon- 
deau, (Cal.App.) 15 P.(2d) 553. 
24. Boyd v. Superior Court in and 


for Los Angeles County, 279 P. 672, 
100 Cal.App. 33. 


25. Time of application for amend- 
ment see infra § 1125. 

26. Cal.—Tulare Irr. Dist. v. Su- 
perior Court of California in and for 
Tilare ‘County, 242° Pw 725, 197 Cal. 
649; Brownell v. Superior Court of 
Yolo Gounty, 109 P. 91, 157 Cal. 703; 
Spaulding v. Howard, 53 P. 563, 121 
Cal. 194; Condee v. Barton, 62 Cal. 
1; Hume v. Lindholm, 258 P. 1003, 
85 Cal.App. 80; Smith v. Sharp, 233 
P. 374, 70 Cal.App. 336. 

Idaho.—Curtis v. Walling, 18 P. 54, 
2 Idaho (Hasb.) 416. 


Ind.—Sutton v. Bunnell, 167 N.E. 
731, 91 Ind.App. 427; Sheehan Const. 
Coney. Hurst 150 NE, 319; S4eind: 


App. 636. 

Minn.—Wold v. Wold, 165 N.W. 229, 
138 Minn. 409; Seibert v. Minneapo- 
lis, etc., R. Co., 59 N.W. 828, 58 Minn. 
72; Jones v. Wilder, 9 N.W. 707, 28 
Minn. 238. 

Mont.—Samuell v. Montana-Hol- 
Jand Colonization Co., 220 P. 1098, 
1094, 69 Mont. 111 [cit Cyc]. 

Wash.T.—Calhoun v. Gilliland, 2 P. 
355, 2 Wash.T. 174. 

“The court may amend its finding, 
and, if necessary, amend and restate 
a conclusion of law to harmonize 
therewith, at any time before final 
judgment is rendered. Such was done 
in this case, and the court did not 
err in this matter.” Sutton v. Bun- 
mell, 167 NVE 731, 745, 91- Ind. App. 
427. 


[a] Change in judgment to be en- 
tered.—(1) Where findings are filed 
which constitute the rendition of a 
judgment, and where the conclusions 
of law signed by the judge show what 
judgment is to be entered, the court 
retains power to change the conclu- 
sions of law so as to point to a dif- 
ferent judgment, and to enter a judg- 
ment different from that first an- 
nounced, and such power continues 
until the entry of the judgment. 
Brownell v. Superior Court of Yolo 
Gounty, 109 BP. 91, 157 Cal. 708. (2) 
The trial court may, at any time be- 
fore judgment, and before the cause 
has been removed from its jurisdic- 
tion by appeal, amend its findings of 
fact and conclusions of law, even 
though the result thereof be an order 
for judgment the reverse of that or- 
-dered by the original findings. Wold 
v. Wold, 165 N.W. 229, 138 Minn. 409. 


[b] Trial court may recall and 
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[§§ 1114-1117 


edy being by motion for new ftrial?? or by appeal.** 


made ;*7 


of judgment or 


amend its findings of fact and conclu- 
sions of law thereon on the motion of 
either party, or on its own motion, 
at any time while the action remains 
undetermined. Andis v. Smith, 95 N. 
E. 597, 48 Ind.App. 162. 


27. See infra § 1131. 


28. Hole v. Takekawa, 132 P. 445, 
165 Cal. 372; Hawxhurst v. Ratiageb, 
SCP. 846.) 119 Calabi Go Amour. 
142; Wunderlin vy. Cadogan, 17 P. 713, 
75 Cal. 617; Pico v. Sepulveda, 5 P. 
515, 66 Cal. 336; Bate v. Miller, 63 
Cal. 233; Prince v. Lynch, 38 Cal. 528, 
90 Am.D. 427; Carpentier v. Gardiner, 
29 Cal. 160; McKannay v. McKannay, 
230 P. 218, 68 Cal.App. 709; Hiraide 
v. Weyl-Zuckerman & Co., 189 P. 113, 
46 Cal.App. 246; Bunnell v. Thomas, 
165 P. 1047, 33 Cal.App. 634; Law- 
rence v. Corbeille, 154 P. 495, 28 Ida- 
ho 329; Merhar v. Powers, 236 P. 
1076, 73 Mont. 451; Hydraulic Power 
Co. of Niagara Falls v. Pettebone- 
Cataract Paper Co., 186 N.Y.S. 1, 194 
App.Div. 819; J. H. & S. Theatres v. 
Fay, 257 N.Y.S. 64, 235 App.Div. 820. 


[a]. New theory of recovery.—Aft- 
er judgment the court cannot by his 
amended judgment, in order to reduce 
recovery, Substitute a new theory of 
recovery, thus undertaking to change 
the findings of fact. Hiraide v. Weyl- 
Zuckerman & Co., 189 P. 113, 46 Cal. 
App. 246. 


[b] No substantial change can be 
made by the trial judge, after render- 
ing of decision, in his decision, either 
in the findings of fact or in the con- 
clusions of law and direction for judg- 
ment. Hydraulic Power Co. of Niag- 
ara Falls v. Pettebone-Cataract Pa- 
Se Co., 186 N.Y.S. 1, 194 App.Div. 


[ec] In Indiana (1) the court has 
inherent power to amend its findings 
and conclusions after a motion for 
new trial has been overruled, and 
judgment rendered on the conclusions 
of law. Warrick v. Spry, 97 N.E. 361, 
49 Ind.App. 327. (2) “ ‘The trial judge 
should in all cases be permitted to 
amend his special findings and con- 
clusiohs of law at any time before 
final judgment and during the period 
within which a bill of exceptions con- 
taining the evidence may be filed.’” 
Warrick v. Spry, 97 N.E. 361, 363, 49 
Ind.App. 327. (3) But the court may 
not amend its special finding after it 
has entered final judgment. Brown 
v. Powell, 176 N.E. 241, 92 Ind.App. 
467. (4) “The court cannot amend and 
supply defects in a special finding on 
motion of one of the parties to a suit 
after the rendition of the judgment, 
even if it could do so before.” Hart- 
lepp v. Whitely, 28 N.E. 535, 31 N.E, 
208, 131 Ind, 548. 


{d] In' Wisconsin, under statutes 


Even after judgment, however, the trial court may 
correct a clerical error,** or inadvertent mistake,’® 
or supply an omission,?® or correct purported find- 
ings to make them conform to the real findings 
but merely calling an error clerical will 
not give the court power to correct a judicial er- 
ror after juégment,** and it has been held that a 
judicial error is not subject to correction after judg- 
ment although it was made inadvertently.*® 


[§ 1117] (3) During or after Term. 
restrictions as to amendment after judgment,*® 
the trial court may amend, modify, set aside, or oth- 
erwise change its findings at any time during the 
term at which they were rendered.‘ 


Subjeet to 


The power 


/ 

authorizing the court in its discretion, 
before or after judgment to make 
such amendments to findings as jus- 
tice may require: (1) Within one 
year after entry of judgment in an 
equity suit, the court may in a prop- 
er case strike some findings and _ sub- 
stitute others. Costello v. Grant 
County Mut. F., ete., Ins. Co., 113 N. 
W. 639, 133 Wis. 361. (2) After judg- 
ment the court may add findings to 
supply an inadvertent omission. 
aneen v. Allen, 93 N.W. 805, 117 Wis. 

29. See infra § 1131. 

30. Progressive Construction & 
Leasing Co. v. Sayre, 161 N.Y.S. 218, 
174 App.Div. 456. 


31. Lawrence v. Corbeille, 154 P. 
495, 28 Idaho 329. 


32, Hiraide v. Weyl-Zuckerman & 
Cope sol Pay lose 466 Calo Ap pemec co 
Lawrence v. Corbeille, 154 P. 495, 28 
Idaho 329. 


33. Merhar v. Powers, 236 P. 1076, 
73 Mont. 451; J. H. & S: Theatres v. 
ey 257 N.Y.S. 64, 65, 235 App.Div. 

34 McKannay v. McKannay, 230 
P. 218, 68 Cal.App. 709; Lawrence v. 
Corbeille, 154 P. 495, 28 Idaho 329. 


35. Swing v. Wanamaker, 124 N.Y. 
S. 231, 139 App.Div. 627. 

[a] Palpable inadvertence.—A. 
trial justice, who by a palpable in- 
advertence found as a fact that which 
had never been admitted by the 
pleadings or proved, may correct the 
mistake after judgment. Swing v. 
Wanamaker, 124 N.Y.S. 231, 139 App. 
Div. 627. 


36. Rockey v. 
787, 134 Minn. 468. 

37. Schmidtgall v. Walshtown Tp., 
129 N.W. 1042, 27 S.D. 103. 


Meyers, 158 N.W. 


38. McKannay v. McKannay, 230 
P. 218, 68 Cal.App. 709. 

39. McKannay v. McKannay, su- 
pra. 

40. See supra § 1116. 

41. Graybill v. Cornelius, 246 P. 
1029, 79 Colo. 498; Pitser v. McCreery, 


&88-N.E. 3038, 89 N.E. 317, 172 Ind. 663; 
Given v. Hberwein, 159 N.E. 11, 87 
Ind.App. 440; Moore v. Moore, 135 
N.E. 362, 81 Ind.App. 169; Charters 
Mes, 140 N.E. 441, 80 Ind.App. 


[a] Modification of general finding 
permissible at same term at which 
such finding was made. Charters y. 
Miller, 140 N.H. 441, 80 Ind.App. 244. 


[b] Requirement of remittitur 
from prevailing party before final 
judgment constitutes an amendment 
to court’s findings proper during term 
before final judgment. Sheehan 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1117-1122] 


of a court to change its findings at a subsequent 
term has been denied,*? although, where an amend- 
ment relates merely to correction of obvious mis- 
takes or omissions, the court may amend findings and 
conclusions after expiration of the term.*® 


[§ 1118] (4) In Vacation. After adjournment of 
the term and in vacation the court may not revise 
or alter its findings,** and statutes authorizing entry 
of a judgment in vacation*® do not authorize the 
court to change its finding in vacation.*® 


[§ 1119] (5) Within Time for Motion for New 
Trial. There is authority holding that the court 
may amend findings and conclusions on or while a 
motion for new trial is pending,*’? or at any time 
during which a motion for a new trial may right- 
fully be filed,*® but not thereafter.*® 


[§ 1120] (6) After Expiration of Time for Fil- 
ing Findings. Where the time for filing findings 
has expired,°° it has been held too late for the court 
to amend its findings by supplying omissions.°+ 


[§ 1121] (7) Before Removal on Appeal. Sub- 
ject to restrictions above considered,°? and under 
local practice in certain jurisdictions, the court may 
amend its findings and conclusions at any time be- 
fore the cause is removed from the court by ap- 
peal. 


Const. Co. v. Hurst, 150 N.E. 319, 84 
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[§ 1122] ¢. Grounds. The court may properly 
amend its original findings where the evidence is 
sufficient to support the amendment made,®* and 
should amend findings so far as necessary to con- 
form them to the facts admitted,®° provided the 
nonconformity is material,°® and findings should 
be stricken where they relate to matters econcern- 
ing which the court had stated that it would not 
rule.°* But amendment or correction ordinarily 
rests in the sound discretion of the trial court,>® 
and, generally speaking, the court is required to 


strike findings of fact only when not supported by 


the evidence®® or when outside the issues litigated,°®° 
and may refuse to strike objectionable findings of 
an immaterial character.°1 The court may properly 
refuse amendment or correction where the decisive 
findings of fact are sustained by the evidence and 
support the conclusions of law,*? or where the find- 
ings fairly present all facts for the proper presenta- 
tion of every question which complainant could urge 
on appeal,®? and may properly refuse to amend or 
correct findings supported by the evidence,®* al- 
though conflicting, 65 or may properly refuse the 
motion or application where the amendment or cor- 
rection requested appears in substance in a subse- 
quent finding,®® or relates to an immaterial mat- 
ter®? or to a matter not within the issues raised at 
the trial,®8 or is not supported by the evidence®® or 


Ind.App. 636. 


{c] Trial court may set aside or 
change findings of fact within term. 
Graybill v. Cornelius, 246 P. 1029, 79 
Colo. 498. 


U. S. v. Findley, 4 Haw.Fed. 
193; Moore v. Moore, 135 N.E. 362, 81 
Ind.App. 169; First Nat. Bank v. 
Commissioners of Land Office, 260 P. 
69, 127 Okl. 190; Holm v. Davis, 125 
P. 403, 41 Utah 200, 44 L.R.A.N.S. 89. 


[a] On own motion.—Independent 
of Comp. L. (1907) §§ 3005, 3168, the 
court, after the expiration of the 
term, notwithstanding the pendency 
of a motion to retax costs, has no ju- 
risdiction to modify its findings on 
its own motion. Holm v. Davis, 125 


P. 403, 41 Utah 200, 44 L.R.A.N.S. 89.° 


43. Chicago, I. & S. R. Co. v. Tay- 
lor, 108 N.E. 1, 183 Ind. 240; Sweet- 
zer v. Mead, 5 Mich. 33; Bohlen v. 
Metropolitan Hl. R. Co., 24 N.E. 932, 
121 N.Y. 546. 


[a] Question is not one of terms 
or sessions of the court, but one of 
discretion turning upon the facts to 
which the court’s attention is called. 
Bohlen v. Metropolitan El. R. Co., 24 
N.E. 932, 121 N.Y. 546. 


[b] Clerical inconsistencies have 
been held subject to correction under 
statute. Bohlen y. Metropolitan El. 
R. Co., 24 N.Ev 932, 121 N.Y; 546. 


44, Wilson v. Collin, 102 P. 21, 45 
Colo. 412; Barnes v. Albert, 88 A. 
815, 87 Vt. 251. 


45. See Judgments & 195. 

46. Wilson v. Collin, 102 P. 21, 45 
Colo. 412. 

reg U.S.—Jaeger v. U. S., 33 Ct.Cl, 
214. 

Cal.—Heron vy. Bray, (App.) 9 P. 
(2d) 513. 


Minn.—Lumbermen’s Ins. Co. v. St. 
Paul, 85 N.W. 525, 82 Minn. 497. 

N.Y.—Starbuck v. Starbuck, 71 N. 
Y.S. 104, 62 App.Div. 437, 10 N.Y.Ann. 
Cas. 146 [rev on other grounds 66 N. 
BH. 193, 173 N.Y. 508, 93 Am.S.R. 631]. 

Utah.—Panson y. Pappas, 


(64 C. J.—80] 


nino, 53 PB. 1029, 17 Utah 185 


Hayes v. Lavag- J] 254. 
57. Barker v. Phillips, 289 P. 905, 
[a] At hearing.—The trial court |107 Cal.App. 92. 
had jurisdiction to correct his fact 58. Tyng v. Halsted, 74 N.Y. 604 
findings at a hearing on a motion for | mem. 5 
Hier onsytBray,—(CalApp:) 59. Kehrer v. Seeman, 235 N.W. 


new trial. 
9 P.(2d) 513. 

48. Brown v. Powell, 176 N.B. 241, 
92 Ind.App. 467; Apple v. Smith, 60 
N.E. 456, 26 Ind.App. 659. 


49. Apple v. Smith, supra. 
50. See infra § 1143. 
51. Smith v. Grand High Court of 


Jericho of Texas, (Tex.Civ.App.) 31 


S.W.(2d) 192. 
52. See supra §§ 1115-1120. 


53. U.S. v. St. Louis, etc., Transp. 
Co., 22 .8:.Ct, 350,184 US. 247, 46 
Wd pan iolwcecl: Sal Ufa s8nOt.Cl 
251]; Hurley v. West St. Paul, 86 
N.W. 427, 83 Minn. 401; State Sash, 
ete., Mfg. Co. v. Adams, 50 N.W. 360, 
47 Minn. 399; Panson vy. Pappas, 206 
P26 poy Dita Diab. 


fa] Tllustration.—Under Comp. L. 
(1917) § 6828, providing for the modi- 
fication of findings by the court be- 
fore notice of an appeal is served or 
motion for a new trial is ruled upon, 
it is proper, on application of plaintiff 
made after defendant has moved fora 
new trial, but before service of notice 
of appeal, to modify the findings so as 
to include an issue omitted in the 
original findings. Panson v. Pappas, 
206) P2261; 59, Utah 5.71. 


54 Moriarty v. Maloney, 141 N.W. 
186, 121 Minn. 285. 


55. Boothe v. Farmers’, etc., Bank, 
98 5094 LOPS. 390, po snOrne5ii.6: 


56. Waterbury Clock Co. v. Irion, 
41 A. 827, 71 Conn. 254. 


[a] Accurate description not in- 
tended.—Where deeds were referred 
to as exhibits in a court’s finding of 
facts, and made a part thereof, there 
is no error in a refusal to change the 
finding regarding land conveyed by 
the deeds so as to conform to the de- 
scriptions therein, the statement com- 
plained of not being intended to be 
an accurate description. Waterbury 


206 P.| Clock Co. v. Irion, 41 A. 827, 71 Conn. 


386, 182 Minn. 596. 
60. Kehrer vy. Seeman, supra. 


61. Whalen v. Gleeson, 71 A. 908, 
81 Conn. 638. 


62. Jarvaise Academy of Beauty 
Culture v. St. Paul Institute of Cos- 
mole ey: 237 N.W. 183, 183 Minn. 
5 . 


63. Appeal of James, 78 A. 420, 83 
Conn. 702. 

[a] Request for corrected findings 
is properly refused where the finding 
made contains all the facts proved 

material to the proper presentation of 
the questions of law raised by an ap- 
peal. Swain v. O’Loughlin, 67 A. 480, 
80 Conn. 200. 


64. Bauby v. Krasow, 139 A. 508, 
107 Conn. 109, 57 A.L.R. 331; Men- 
denhall v. Casner, 250),.Ps 3285 121 Kan. 
745; National Surety Co. v. Wittich, 
(Minn.) 242 N.W. 545; Naeseth v. 
Feeedals 123 N.W. 287, 109 Minn. 


65. Frederick Raff Co. v. Murphy, 
147 A. 709, 110 Conn. 234; Walsh v. 
Hill, 246 P. 997, 121 Kan. 246. 


[a] Refusal to strike from finding 
statements as to conversation was not 
error where the evidence respecting 
same was conflicting. Frederick Raff 
i v. Murphy, 147 A. 709, 110 Conn. 


66. Hartford-Connecticut Trust 
oat v. Cambell, 116 A. 186, 97 Conn. 
isyatr, 


67. Frederick Raff Co. v. Murphy, 
147 A. 709, 110 Conn. 234; Bauby v. 
Krasow, 139 A. 508, 107 Conn. 109, 57 
AAR A335 Messer vo Kline 127 eae 
279, 101 Conn. 740. 


68. Sorenson vy. School Dist. No. 28 
of Otter Tail County, 141 N.W. 1105, 
122 Minn. 59. 


69. FErederick Raff Co. v. Murphy, 
147 A. 709, 110 Conn. 234. 
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record,’° or is supported only by conflicting evi- 
dence,‘ or embodies matters merely evidential,*? 
or is in direct contradiction of the former conten- 
tion of the party seeking it.73 

Failure of findings made to follow findings pro- 
posed is not ground for complaint.’+ 

[§ 1123] d. Method of Seeking Amendment or 
Correction.‘®° Where the method of seeking amend- 
ment or correction of findings is prescribed by stat- 
ute, such method is ordinarily deemed exclusive.*® 


On motion to vacate judgment and substitute a- 


different judgment because of an incorrect or er- 
roneous conclusion of law not supported by the 
findings of fact, the court may not change its find- 
ings of fact.77 

[§ 1124] e. Motions To Amend, Correct, or Other- 
wise Change’S—(1) Form and Sufficiency. A motion 
to amend, correct, or otherwise change the findings 
and conclusions of the court may be denied where in- 
sufficient in its form and requisites,‘® as where the 
motion or request is not accompanied by a required 
transcript of testimony supporting the same,®°® or 
where the party seeking an amendment fails to sub- 
mit his proposed amendments as required by ap- 
plicable rules of court.§1 It would seem that a mo- 
tion to modify findings by striking therefrom cer- 
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[§§ 1122-1127 


tain expressions is ineffective where not based upon 
anything in the record or any note or memorandum 
by which the record may be corrected. 


Motion dual in form is properly overruled if either 
part thereof should have been denied.*? 


[§ 1125] (2) Time for Making.*¢ An applica- 
tion for amendment of findings is properly denied 
where made too late.8® After entry of judgment a 
motion, will not lie to amend or change findings of 
fact,8* complainant’s sole remedy in the trial court 
being by motion for new trial,*7 and a motion to 
amend findings after judgment is not authorized by 
statutes permitting motions to vacate judgments*® 
nor by statutes authorizing motions to substitute a 
judgment that should have been given as matter of 
law upon the findings made where the judgment 
already given is an incorrect conclusion from such 
findings.*® 


[§ 1126] (3) Hearing. On a motion or other ap- 
plication to amend or correct findings, the court may 
consider the correction requested as a whole,®® and 
may consider any satisfactory evidence.®+ 


[§ 1127] f. Amendment by Court Sua Sponte. 
In a proper case the court may amend, correct, or 
otherwise change its findings and conclusions on its 
own motion. 


70. Lesser v. Kline, 127 A. 279, 101 
Conn. 740. f 

71. Smith v. Weiss, 121 A, 823, 99 ed by the evidence, 
Conn, 262. findi LIE 

72. Ematrudo v. Gordon, 123 A. ndtas) Stating 


14-100 Conn, '1633 Underwood Type- 
writer Co. v. City of Hartford, 122 A. 
91, 99 Conn. 329; Fairfield v. Hart, 102 
N.W. 641, 139 Mich. 136. 


[a] Insertion of testimony.—A mo- 
tion to correct a finding by inserting 
mere testimony or parts of the draft 
finding marked “proven” by the court, 
or by striking out undisputed facts, 
is properly denied as futile. Under- 
wood Typewriter Co. v. City of Hart- 
ford, 5122) Ay 97,499) Gonn. 329. 

{[b] Where proposed amendments 
are recitals of proof rather than state- 
ments of ultimate facts an applica- 
tion for amended findings is properly 
refused. Fairfield v. Hart, 102 N.W. 
641, 139 Mich. 136. 

73. Sorenson v. School Dist. No. 28 
of Otter Tail County, 141 N.W. 1105, 
122 Minn. 59. 


74 City of Los Angeles v. Blon- 
deau,’ (Cal.App.) 15 P.(2d) 553. 
fa] Right to change.—Defendants 


could not complain because findings 
made did not follow copy of proposed 
findings served on them, since the 
trial judge had right to modify or 
change findings proposed by a party 
or to make new findings of his own. 
City of Los Angeles v. Blondéau, (Cal. 
App.) 15 P.(2d) 553. 

75, Methods of raising objections 
see infra § 1164. 

76. Gaucso v. Levy, 93 A. 186, 89 
Conn. 169; Merhar v. Powers, 236 P. 
1076, 73 Mont. 451. 

[a] Where statute provides way to 
obtain correction of a finding not war- 
ranted by the evidence, the party 
seeking correction should employ the 
statutory method and the finding will 
be accepted as correct in the absence 
of the proper statutory motion for 
correction. Gaucso v. Levy, 93 A. 136, 
89 Conn. 169. 

[b] Motion to have court’s! memo- 
randum of decision made part of find- 


ing is not a proper way to obtain a] 
correction of a finding as not warrant- 
but a motion 
should have been made to correct the 
the evidence which 
showed it to be incorrect, as provided 
by statute. Gaucso v. Levy, 93 A. 
136, 89 Conn. 169. 


77. ° Dahlberg 
616, 157 Cal. 324. 

78. As method of objecting to de- 
fective findings and conclusions see 
infra § 1164. 

79. Jiowd v. MacGregor, 128 A. 
518, 102 Conn. 331; Banks v. Warner, 
84 A. 325, 85 Conn. 613; Wisconsin 
iChaie “CO}UVen Banton, seo GINAVVie Os 
189 Mich. 548. 


[a] Motion sufficient in substance. 
—A motion for more specific findings, 
which recites that the only issue in- 
volved was the true location of the 
division line between the parties, and 
that the court did not find upon that 
issue, nor determine where the line 
was located, wherefore plaintiff moved 
the court to state in writing the con- 
clusion of fact and the law as found 
by him governing such issues is not 
objectionable as being too general to 
require specific findings. Parker v. 
Thomas, (Tex.Civ.App.) 72 S.W. 229. 


80. Banks v. Warner, 84 A. 325, 85 
Conn. 613. 


81. Wisconsin Chair Co. v. Bar- 
ton, 155 N.W. 405, 189 Mich. 548. 


82. See Moore v. Moore, 135 N.E. 
362, 81 Ind.App. 169 (where motion 
was to modify judgment). 


83. Overbay v. Fisher, 
366, 64 Ind.App. 44. 


84. Time of amendment see supra 
§§ 1115-1121. 


85. Thurber v. 
620, 167 Mich. 656. 


_[a]. Computation of time.—The 
time for proposing amendments to the 
trial court’s findings of fact should 
date from the day when the judgment 
properly could have been taken. Wis- 
consin Chair Co. v. Barton, 155 N.W. 
405, 189 Mich. 548. 


ve ‘Girschy -L0ds P- 


115 N.E. 


Aldrich, 133 N.W. 


[b] Motion seasonably made: (1) 
While motion for new trial pending 
and before service of notice of ap- 
peal. Panson v. Pappas, 206 P. 261, 
59 Utah 571. (2) Before judgment. 
McClung v. MePherson, 81 P. 567, 82 
Pes ah (Oras: 


86. Hole v. Takekawa, 132 P. 445, 
165 Cal. 372. 


87. Hole v. Takekawa, supra; Dahl- 
pore v. Girsch, 107" Bs 616. fot sear 
324. 

[a] “Except, perhaps, in respect 
of a mere clerical error or mispri- 
sion,” the only remedy available in 
the nia court after judgment is a 
motion for a new trial. Dahlberg v. 
Girsch? 10 (P1616) 61.9 bial ists 
327 [quot Hole v. Takekawa, 132 P. 
445, 446, 165 Cal. 372]. 


Hole v. Takekawa, 


83s. supra. 
89. Hole vy. Takekawa, supra. 
90. Ematrudo v. Gordon, 123 <A. 


14, 100 Conn. 1638. 


[a] Rejection if ahy part bad.— 
On a request for corrected findings, 
the court has a right to consider the 
correction asked for as a whole, and 
may refuse to find the entire para- 
graph if any part of it is objection- 
able. HEmatrudo v. Gordon, 123 A. 14, 
100 Conn. 1638. 


91. Schmidtgall v. Walshtown Tp., 
129 N.W. 1042, 27 S.D. 108. 


[a] Oral or written.—On a motion 
to correct findings on the ground that 
the findings signed were not the find- 
ings made, any satisfactory evidence, 
oral or written, tending to show the 
mistake may be considered, the court 
not being bound to limit the inquiry 
to some record or minute entry. 
Schmidtgall v. Walshtown Tp., 129 N. 
W. 1042, 27 S.D. 103. 


[b] Evidence held sufficient to 
show mistake.—Schmidtgall v. Walsh- 
town Tp., 129 N.W. 1042, 27 S.D. 103. 

92. Humev. Lindholm, 258 P. 1003, 
85 Cal.App. 80; Smith v. Sharp, 233 
P. 374, 70 Cal.App. 336; Whitcomb v. 
Stringer, 66 N.E. 4438, 160 Ind. 82. 


[a] Findings of fact may be 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1128-11321 


[§ 1128] g. Notice of Proposed Amendment. 
Findings of fact may not be changed in a material 
manner without notice,®® although before judgment 
the court may change its conclusions of law with- 
out notice to the parties litigant.°* 


[§ 1129] h. Curing Defect by Denial of Motion. 
The court’s denial of a motion to alter and amend 
findings is equivalent to a finding negativing the 
facts requested to be found in such motion,®® and 
after denial of the motion it may not successfully be 
claimed that the court failed to pass upon the is- 
sues of fact involved therein.®® 


[§ 1130] i. By Whom Amendment or Correction 
May Be Made. It has been held that findings may 
be corrected by the successor of the judge original- 
ly making them.°7 

[§ 1131] 14. Additional Findings®*—a. Power of 
Court To Make. The court has power, at least dur- 
ing the term and before entry of final judgment, to 
supplement its findings with further or additional 
findings,®® but ordinarily lacks power to make ad- 
ditional findings after judgment, or after the term,? 
except to add matter in amplification or explana- 
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tion of the findings already made.* 

Under statute giving court prescribed period after 
adjournment for term within which to file additional 
findings and conclusions, additional findings and con- 
clusions filed thereafter may not be considered on 
appeal.* 


[§ 1132] b. Request. Where the findings of fact 
and conclusions of law do not pass on all the mate- 
rial issues or are otherwise incomplete, an aggrieved 
party should request additional findings or conclu- 
sions,® and the findings made will not be reviewed 
on appeal when, without additional findings, they 
are not sufficiently specific to form the basis of as- 
signments of error. However, no request is neces- 
sary as to additional findings on points on which 
the court has previously declined to pass,’ and, 
where the court has failed to find on material issues, 
a party is entitled on request to additional findings 
embracing such issues despite his failure to raise 
the question before the findings were filed.® Addi- 
tional findings of fact and conclusions of law may 
be obtained in the form of interrogatories and the 
judge’s answers thereto where the trial judge con- 
sents to such practice and there is no countervailing 


changed by court of its own motion 
at any time before judgment. Smith 
v. Sharp, 233 P. 374, 70 Cal.App. 336. 


{b] Legal conclusions may be 
changed by the court of its own mo- 
tion before entry of judgment, and 
“should a judge conclude before the 
entry of a judgment that the conclu- 
sions of law are erroneous, it is not 
only his right, but his duty in the 
proper administration of justice to 
change them to conform to the law in 
accordance with the facts found.” 
Hume v. Lindholm, 258 P. 1003, 85 
Cal.App. 80, 84. 


93. Kahn vy. Central Smelting Co., 
102 U.S. 641, 26 L.Ed. 266; Wunderlin 
VWenGadogan, 17 PP T1305 Cal 6i7; 
Hume yv. Lindholm, 258 P. 1003, 85 Cal. 
App. 80; Wachsmuth v. Orient Ins. 
Co., 68 N.W. 935, 49 Neb. 590. 


94. Hume v. Lindholm, 258 P. 1003, 
85 Cal.App. 80. 

[a] Zllustration. — Court could 
amend a legal conclusion that plain- 
tiff was entitled to judgment on con- 
dition that he deliver deeds within 
twenty days, by extending time for 
surrendering deed, without notice to 
defendant. Hume v. Lindholm, 258 P. 
10038, 85 Cal.Ap». 80. 


95. Smith v. Benefit Ass’n of Ry. 
Employees, (Minn.) 244 N.W. 817; 
Sheffield v. Clifford, (Minn.) 243 N.W. 
129, 132. 

“The plaintiffs moved for extended 
amendments and changes in the find- 
ings, presumably intended to show 
these claimed reasons why defendants 
should not prevail and plaintiffs 
should recover. The court denied all 
the amendments and changes asked. 
In that situation, the findings suffi- 
ciently cover the issues presented. 
Where the court refuses to make pro- 
posed amendments or changes in the 
findings, that is equivalent to findings 
negativing the facts asked to be 
found.” Sheffield v. Clifford, supra. 


96. Smith v. Benefit Ass’n of Ry. 
Fmployees, (Minn.) 244 N.W. 817; 
Sheffield vy. Clifford, (Minn.) 243 N. 
Ww. 129. 

97. Schmidtgall v. Walshtown Tp., 
129 N.W. 1042, 27 S.D. 103. 


[a] Tllustration.—Where, after a 
trial judge had signed purported find- 
ings on which judgment was entered, 
but which were not in fact the find- 


ings made, he became a member of 
the supreme court, the findings could 
be corrected by his successor. 
Schmidtgall v. Walshtown Tp., 129 N. 
W. 1042, 27 S.D. 103. 


98. Effect of inconsistent addition- 
al findings see supra § 1111. 


99. U.S.—North v. Peters, 11 S.Ct. 
346, 138 U.S: 271, 34 L.Ed. 936. Con- 
tra Lang v. Baxter, 69 F. 905. 


Cal.—Smith v. Taylor, 23 P. 217, 82 
Cal. 533; Hayes v. Wetherbee, 60 Cal. 
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Colo.—Graybill v. Cornelius, 246 P. 
1029, 1030, 79 Colo. 498. 


N.Y.—Commercial Bank vy. Catto, 43 
Nie Sn Lika pLOLADD. Din. 6038. 


S.D.—Martin vy. Minnekahta State 
Bank, 64 N.W. 127, 7 S.D. 263. 


Tex.—Bitter.v. Calhoun, 8 S.W. 523. 


“The further contention of plain- 
tiff in error that the court did not 
have the power, after making a tenta- 
tive finding of fact, to reopen the case 
even though it was at the same term, 
and take additional evidence, is not 
well taken. The foregoing recitals as 
to what the judge said clearly show 
that he did not intend, when the par- 
ties rested, to make his findings of 
fact final, much less to enter a judg- 
ment or decree thereon. That the 
court did not intend to decide the case 
piecemeal is apparent from the fact 
that it proposed to take further time 
to consider the question of damages 
in case the final decree should be for 
the defendant. Even though the court 
had made findings of fact, it had the 
power within the term to set aside or 
change them, and to make, as it did, 
new findings, and enter a decree ac- 
cordingly.” Graybill v. Cornelius, su- 
pra. 

1. Marye v. Strouse, 5 F. 494; Los 
Angeles County v. Lankershim, 35 P. 
153, 556, 100 Cal. 525; Wachsmuth v. 
Orient Ins. Co., 68 N.W. 935, 49 Neb. 
590; Klopenstine v. Hays, 57 P. 712, 
20 Utah 45; Clawson v. Wallace, 52 
P. 9, 16 Utah 300; Kahn v. Central 
Smelting Co., 2 Utah 371 [rev 102 U. 
S. 641, 26 L.Ed. 266]. 

Rule under Wisconsin statute see 
supra § 1116 note 28 [da]. 

2. First Nat. Bank of Ardmore vy. 
Commissioners of the Land Office, 260 
P. 69, 127 Okl. 190; Barnes v. Albert, 
88 A. 815, 87 Vt. 251. 


3. Walsh v. Hill, 246 P. 997, 121 
ae 246; Sweetzer v. Mead, 5 Mich. 
[a] New matter merely going 


more into detail, and in no way incon- 
sistent with the findings already 
made, may properly be added at a 
later term. Walsh v. Hill, 246 P. 997, 
121 Kan. 246. 


4 Ivey v. Neyland, (Tex.Civ.App.) 
11 S.W.(2d) 608. 


5. Mich.—Cannon y. McIntyre, 103 
N.W. 530, 140 Mich. 24; Monroe Wa- 
ter Co. v. Frenchtown Tp., 57 N.W. 
268, 98 Mich. 431. 


Minn.—Rockey v. Meyers, 158 N.W. 
787, 184 Minn. 468. 


Nev.—Dutertre v. Shallenberger, 34 
P. 449, 21 Nev. 507 


Tenn.—Citizens’ Nat. Life Ins. Co. 
v. Witherspoon, 155 S.W. 139, 127 
Tenn. 363. 

Tex.—Lawson-Richards, 
Blalock Lumber’ Co., 
S.W. (2a). 797; 


Ine; Vv. 
(Civ.App.) 30 
Hatton v. Bodan Lum- 
ber Co.;" 128) Si Weis168;, 57) Dex Civ. 
App. 478; Merriman v. Blalack, 122 
S.W. 403, 57 Tex.Civ.App. 270. 

Wash.—Eakin v. McCraith, 3 P. 
838, 2 Wash.T. 112. 


[a] Where there was no applica- 
tion to trial court for findings upon 
issues as to which findings had been 
omitted, but merely a motion for a 
new trial, appellant could not be al- 
lowed to urge the absence of findings 
as ground for reversal of an order 
denying his motion for a new trial. 
Rockey v. Meyers, 158 N.W. 787, 134 
Minn. 468. 

[b] Where there is nothing in find- 
ings affirmatively showing judgment 
to be wrong, the mere want of a find- 
ing is not ground for reversal in the 
absence of a request for a finding up- 
on the omitted point. Dutertre v. 
Shallenberger, 34 P. 449, 21 Nev. 507. 


6 Alcott v. Spencer Optical Mfg. 
Co., (T'ex.Civ.App.) 31 S.W. 8383. 


‘7. State v. Germania Bank, 114 N. 
W. 651, 103 Minn. 129. 


8. Wells v. McGeoch, 35 N.W. 769, 
71 Wis. 196. 

[a] Refusal of court to pass on re- 
quest for additional findings is error. 
Wells v. McGeoch, 35 N.W. 769, 71 
Wis. 196. 
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statute;® however, it has been held not error te 
overrule a request for additional findings of fact 
where the request is in the form of questions prac- 
tically constituting a cross-examination of the court 
on findings that have been made.}°® 


[§ 1133] c. Motion or Application. In moet juris- 
dictions the remedy of a party objecting to incom- 
pleteness is by motion to the trial court for addi- 
tional findings,‘ although in jurisdictions where the 
appropriate remedy is by motion for new trial’? it 
is not error for the court to overrule a motion to add 
to findings.13 


[§ 1184] d. Hearing of Motion. If it defers 
actual decision thereon until after hearing, the court 
may properly reduce its tentative conelusion. to writ- 
ing before it has heard the parties on a motion for 
additional] findings.1* 


{§ 1135] e. When Granted or Refused. Where 
the court has failed to find upon a material issue, 
and where additional findings requested thereon are 
sustained by undisputed evidence,t® or by such a 
preponderance of evidence that a finding to the 
contrary would not be sustained,'® it is error to re- 
fuse to make specific additional findings requested. 
It is not error to refuse additional findings of fact 
and conclusions of law where those already made 
fully protect the rights of the parties,t? nor where 
the additional findings and conclusions are equiva- 
lent to those already made,'® nor where the facts as 
to which a finding is requested sufficiently appear 
of record,?® nor where additional findings requested 
are evidentiary in character,?° nor where additional 
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findings requested are sufficiently included in find- 
ings made?! or are not material to disposition of 
the case on appeal,?? nor where the evidence is not 
conclusive in favor of the proposed findings,”* nor 
where the proposed findings are of only evidentiary 
facts which would not change the conelusions of 
law,?* nor where requested findings are inapplicable 
to the facts.in the ecase,?° nor where the additional 
findings requested are inconsistent with those 
made,?° nor where the granting of additional find- 
ing’s rests in the trial court’s diseretion and no abuse 
thereof is shown,?? nor where those made are sus- 
tained by the evidence and are sufficient to sup- 
port the conelusions of law,?® and where no preju- 
dicial error results from refusal of additional find- 
ines such refusal is not available as ground for re- 
versal.?9 


[§ 1136] f. Form and Sufficiency of Additional 
Findings. Additional findings will be construed in 
connection with the original findings and are not 
required to be complete and sufficient in them- 
selves.°° 


[§ 1137] 15. Venire De Novo?1—a. In General. 
Although, technically speaking, the remedy of venire 
de novo is applicable only to jury trials, the Indiana 
courts have, by common usage, employed the term 
in designating the remedy available when the find- 
ings of a court are defective in form.?? The mo- 
tion reaches defects apparent upon the face of the 
record,** and is available and properly granted 
where findings are so indefinite, uncertain, and am- 
biguous that they cannot sustain the judgment.** 


9. Berryman v. Froneberger, (Tex. 
Civ.App.) 266 S.W. 232. 

10. Iola Oil & Gas Co. v. Strauss, 
203 P. 1111, 110 Kan. 608. 

11. Kan.—Cowling y. Greenlead, 6 
P. 907, 38 Kan. 570. 

Mich.—Cannon vy. McIntire, 
W. 530, 140 Mich. 24. 

Minn.—Rockey v. Meyers, 158 N.W. 
781, ls4 Minn, 468; Turner Vv. ory= 
berger, 108 N.W. 1418, 109 N.W. 229, 
99 Minn. 236; Warner v. Foote, 41 N. 
W. 935, 40 Minn. 176; Cummings v. 
Rogers, 30 N.W. 892, 36 Minn. 317. 

Nev.—Welland v. Williams, 29 P. 
403, 21 Nev. 230. - 

Or.—Umatilla Irr. Co. v. Barnhart, 
SK) 12, BG Za Oh Bree 

Tenn.—Citizens Nat. Life Ins. Co. 
v. Witherspoon, 155 S.W. 139, 127 
Tenn. 363; Rogers v. Ayers, 104 S.W. 
521, 119 Tenn. 340, 123 Am.S.R. 725. 

Wash.T.—Hakin v. McCraith, 3 P. 
838, 2 Wash.T. 112. 


12. See infra § 1164. 


13. Scott v. Collier, 78 N.E. 184, 
166 Ind. 644 [aff (App.) 77 N.H. 666]; 
Muncie Natural Gas Co. v. Muncie, 66 
N.B. 436, 160 Ind. 97, 60 L.R.A. 822; 
Chicago, etc., R. Co. v. State, 64 N.E. 
860, 159 Ind. 237; Allen v. Hollings- 
head, 57 N.E. 917, 155 Ind. 178; Scott 
v. Shirk, 60 Ind. 160; York vy. Cooper, 


103 N. 


114 N.B. 90, 63 Ind. App. 119; Beach 
vy. Frenklin Tp., 103 N.B. 498, 56 Ind. 
App. 220; Meridian Life, etc., Co. v. 


Eaton, gi N.E. 667, 82 N.E. 480, 41 
Ind. App. 118; Tyler Va Davisiedo IN. 
Weer ou Ind. App. 557; Leedy v. Capi- 
tal Nat. Bank, 73 N.E. 1000, 35 Ind. 
App. 247; Chappell v. Jasper County 
Oil, etc., Co., 66 N.E. 515, 31 Ind.App. 
170. 


14. Iola Oil & Gas Co. v. Strauss, 


203 Py 1111, 110 Kan. 608: 

15. Contino v. Turello, 126 A. 725, 
101 Conn. 555; Turner.v. Fryberger, 
a8 N.W. 1118, 109 N.W.. 229, 99 Minn. 

16. Turner v. Fryberger, supra. 

17. Goodman v. Malcolm, 58 P. 
564, 9 Kan.App. 887 

135 - Sit. Paul, ete; R. Co. v. Howard, 
119 N.W. 1032, 23 S.D. 34 

19. Contino v. murelio: 126 A. 725, 
LOL Conn.5 55> 


20. Sandstone Spring Water Co. v. 
Kettle River Co., 142 N.W. 885, 122 
Minn. 510. 

ai. 


Austin v. Freestone County, 
(Tex.Giv.App.) 288 S.W. 870. 

22. Austin v. Freestone County, 
supra. 

23. Kehrer v. Seeman, 235 N.W. 
386, 182 Minn. 596; Collum Commerce 
a ER O’Maliey, (Tex. Civ.App.) 128 S. 


24 Kehrer v. Seeman, 
386, 182 Minn, 596. 


25. Downing v. Ernest, 92 P. 
40 Colo. 137. 

26. National Surety Co. v. Wittich, 
(Minn.) 242 N.W. 545; Banning v. 
Hall, 72 N.W. 817, 70 Minn, 89. 

27. Fidelity & Deposit Co. of Mary- 
land v. Highland Trust & Savings 
Bank, 44 F.(2d) 697. 

[a] New theory.—The granting of 
an application for additional findings, 
presenting a new theory as ground of 
recovery, was discretionary with the 
trial court, and a denial of a motion 
for additional findings was not error. 
Fidelity & Deposit Co. of Maryland v. 
Highland Trust & Savings Bank, 44 
F.(2d) 697. 

28. Kehrer v. Seeman, 235 N.W. 


235 N.W. 
230, 


386, 182 Minn. 596. 


29. Hoffman v. Buchanan, 123 S.W. 
168, 57 Tex.Civ.App. 368. 


[a] Where transcript was accom- 
panied by statement of facts, the fail- 
ure of the court to file additional con- 
clusions of fact and law did not call 
for a reversal. Hoffman v. Buchanan, 
123 S.W. 168, 57 Tex.Civ.App. 368. 


30. Barber v. Mexico International 
Con 48G A758.) TS eCOun, bots 

31. Defined see supra § 904. 

On jury trials see supra § 904. 

32. Perkins v. Hayward, 24 N.E. 
1033, 124 Ind. 445; Johnson v. Hos- 
ford, 10 N.E. 407, 408, 12 N.E. 522, 110 
loa aes Cottrell v. Nixon, 10 N.E. 
122, 109 Ind. 378; Wray v. Hill, 85 
Ind. 546; Gauntt v. State, 81 Ind. 137; 
Moore v. Moore, 129 N.E. 480, 74 Ind. 
App. 626. 

“The appellee’s counsel are right in 
criticising the use of the phrase ‘mo- 
tion for a venire de novo,’ as applied 
to the special finding of a court; but 
the phrase is a convenient one, com- 
mendable on account of its brevity, its 
Place not easily supplied, and its em- 
ployment justified by general usage, 
so that, while its employment is not 
defensible on philological grounds, 
still it has place in our legal termi- 
nology, and should not now be cast 
aside. Its meaning is well known, and 
its application is often made to the 
findings of the court, &s well as to the 
verdicts of juries.” Johnson vy. Hos- 
ford, supra. 


83. Sutton v. Bunnell, 167 N.E. 731, 
91 Ind.App. 427. 


34 Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335; Lesh v. Davison, 
104 N.E&. 642, 181 ‘Ind. 429; Sutton v. 
Bunnell, 167 N.E. mol, 911 Ind.App. 427; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 


795, 122 Ind. 283; 
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It has been said, however, 


to be incapable of supporting 


issue involved.?° 


signed.*? 


Failure to find on all material issues in special 
findings is not ground for venire de novo,** although 
it is ground where such failure oceurs with respect 


to a general finding.*# 
Uncertainty 


Thomas v. Hennes, 135 N.E. 392, 78 
Ind.App. 275; Barrett v. Sipp, 98 N.E. 
310, 50 Ind.App. 304. 

35. La Follette v. Higgins, 28 N.E. 
768, 129 Ind. 412; Mitchell v. Friedley, 
26 N.E. 391, 126 Ind. 545; Citizens’ 
Bank v. Bolen, 23 N.E. 146, 121 Ind. 


301; Ginther v. Rochester Improve- 
ment Co., 92 N.E. 698, 46 Ind.App. 
378; Bowell v. Dewald, 28 N.E. 430, 2 


Ind.App. 303, 50 Am.S.R. 240. 


36. Knight v. Kerfoot, 110 N.E. 
206, 184 Ind. 31; City of Huntington 
v. Kaufman, 97 N.E. 339, 55 Ind.App. 
341; Geiger v. Town of Churubusco, 
98 N.E. 77, 50 Ind.App. 685. 

fa] “his motion reaches matters 
of form, and can only be sustained 
when the finding is so defective and 
uncertain that no judgment can be 
rendered thereon.” City of Hunting- 
ton v. Kaufman, 97 N.E. 339, 341, 55 
Ind.App. 341. 

37. Bryan v. Reiff, 185 N.E. 886, 
192 Ind. 264; Richards v. Wilson, 112 
INA 1:80. 185- ind. 3353) *Lrook vv. 
‘Crouch, 137 N.E. 773, 82 Ind.App. 309; 
Kuhn v. Hays, 129 N.E. 705, 75 Ind. 
App. 66; Aldridge v. Clasmeyer, 123 
N.E. 825, 71 Ind.App. 43 Central 
‘Trust & Savings Co. v. Wallace, 118 
N.E. 5938, 66 Ind.App. 629; City of 
Huntington v. Kaufman, 97 N.E. 339, 
55 Ind.App. 341; Cooley v. Kelley, 96 
N.E. 638, 98 N.E. 653, 52 Ind.App. 687. 

[a] Although not a model, where 
a finding was at any rate neither so 
indefinite nor so uncertain as to be 
incapable of supporting the judgment, 
it was proper to overrule a motion for 
venire de novo. Geiger v. Town of 


‘Churubusco, 98 N.E. 77, 50 Ind.App. 


685. 

[b] Findings held sufficiently 
clear, certain, and definite as against 
motion for a venire de novo. Knight 
v. Kerfoot, 110 N.E. 206, 184 Ind. 31 
{aff (App.) 102 N.E. 983]; Johnson v. 
Hosford, 10 N.E. 407, 110 Ind. 572; 
Cline v. Rodabaugh, (Ind.App.) 179 
N.E. 6; Thomas v. Hennes, 135 N.E. 
392, 78 Ind.App. 275; Geiger v. Town 
of Churubusco, 98 N.E. 77, 50 Ind. App. 


‘685; Ginther v. Rochester Improve- 
ment Co., 92 N.E. 698, 46 Ind.App. 
378. 


38. Dehority v. Nelson, 56 Ind. 414. 

39. Thomas v. Hennes, 135 N.E. 
392, 78 Ind.App. 275; Ginther_ v. 
Rochester Improvement CO, 992) Nak. 
698, 46 Ind.App. 378. 

40. Hamilton v. Byram,: 23 N.E. 
Holmes y. Pheenix 


that this is the sole in- 
stance in which the remedy may be invoked,?° and 
that the motion should not be granted unless the 
finding is so defective or uncertain on its face as 
any conelusion of law 
or of forming the basis of any judgment on the 
In other words, the motion is prop- 
erly overruled where the findings are sufficiently 
definite and certain to support the judgment.** 
motion has been held unavailable where the ground 
of objection was that the finding embraced more 
than was necessary.?* as where evidentiary matter 
was ineluded,®® or that the conelusions of law were 
not sustained by the facts found,*® or were other- 
wise improper,*! or that a special finding was un- 


in an unnecessary finding is not 
ground for venire de novo where the findings on ma- 
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Mut. L. Ins. Co., 49 Ind. 356. 


41. Bryan v. Reiff, 135 N.B. 886, 
192 Ind. 264. 
[a] Failure to recite amount of 


recovery.—In an action to recover on 
a note, and to foreclose a mortgage on 
land, a motion for a venire de novo 
on the ground that a conclusion of 
law failed to recite the amount plain- 
tiff was entitled to recover was prop- 
erly overruled, since such motion 
challenges only a finding or verdict, 
not conelusions of law, and findings of 
fact do not properly belong with con- 
clusions of law. Bryan v. Reiff, 135 
N.E. 886, 192 Ind. 264. 


42. Martin v. Marks, 57 N.E. 249, 
154 Ind. 549. Contra Ferris v. Udell, 
38 N.E. 180, 139 Ind. 579. 


fa] Finding will be treated as 
general in absence of signature, and 
therefore sufficient without signature, 
and accordingly venire de novo will 
not lie. Martin v. Marks, 57 N.E. 249, 
154 Ind. 549. 


43. Richards v. Wilson, 112 N.E. 
780, 185 Ind. 335; Knight v. Kerfoot, 
110 N.E. 206, 184 Ind. 31 [aff (App.) 
102 N.E. 983]; Deeter v. Sellers, 1 
N.E. 854, 302 Ind. 458; Crawfordsville 
First Nat. Bank v. Carter, 89 Ind. 317; 
Ex p. Walls, 73 Ind. 95; Graham v. 
State, 66 Ind. 386; Trook v. Crouch, 137 
N.E. 773, 82 Ind.App. 309;.Thomas: v. 
Hennes, 135 N.E. 392, 78 Ind.App. 275; 
Carnahan v. Shull, 102 N.E. 144, 55 
Ind.App. 349; City of Huntington v. 


Kaufman, 97 N.E. 339, 55 Ind.App. 
341. 
[a] “Where a finding of facts con- 


tains substance enough to support a 
judgment one way or the other, it 
will not be objectionable because it 
does not find on all of the issuable 
facts. In such case the remedy is by 
a motion for a new trial, and not by 
a motion for a venire de novo.”” Trook 
v. Crouch, ls? N.E: 773, 774, 82) Ind. 
App. 309. 


[b] Historical note.—“At common 
law the recognized rule was to award 
a venire de novo, where, in a general 
Or special finding, all the issuable 
facts were not found. 2 Tidd’s Prac. 
922. This rule was recognized in 
Bosseker v. Cramer, 18 Ind. 44, 47, and 
was followed until 1879, when, in Gra- 
ham vy. State ex rel., 66 Ind. 386, 394, 
this court declared that, because of 
certain provisions of our Civil Code, 
this common-law rule was not appli- 
cable to a special finding made by the 
court, and since then it has ever been 
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terial matters are sufficiently certain.*® 


Distinguished from motion for new trial. 
tion for a venire de novo is distinguished from a mo- 
tion for a new trial in that the motion for new trial 
lies when the defect is not apparent from the face 
of the record, and the motion for venire de novo 
lies only when the defect is so apparent.*® 


[§ 1138] b. Time for Motion. 
venire de novo may properly be made at any time 
before final judgment on the finding.** 


A mo- 


A motion for a 


[§ 1139] c. Construction of Findings on Motion. 
In accordance with the general rule,*® in determin- 
ing the sufficiency of findings on a motion for a 
venire de novo, they should be construed as a whole.*® 


[§ 1140] 16. Filing 
Findings and conclusions of the court must be filed 
to become effective.>° 


[§ 1141] b. What Constitutes Filing. 
findings and conclusions with the clerk for filing 
in itself constitutes a filing thereof.°! Sending find- 


and Record—a. Necessity. 
Leaving 


held that a venire de novo should not 
be awarded because of the failure of 
the trial court to find specially on 
all matters in issue, but that in such 
case the only proper remedy is by a 
motion for a new trial.” Knight v. 
Kerfoot, 110 N.E. 206, 208, 184 Ind. 31. 


44. Barton v. McWhinney, 85 Ind. 
481; Moore v. Moore, 129 N.E. 480, 74 
Ind.App. 626. 


[a] General finding not broad 
enough to cover all issues should be 
attacked by motion for venire de novo. 
Barton v. McWhinney, 85 Ind. 481. 


45. Huntington First Nat. Bank v. 
Henry, 58 NE. 1057,/156 Indy 2. Sut= 
ton v. Bunnell, 167 N.H. 731, 745, 91 
Ind.App. 427. 


“Tf there are sufficient valid find- 
ings to support the conclusion of law 
as stated, these conclusions are not 
vitiated because, perchance, some one 
or more findings, not necessary to 
support the conclusions stated, may 
be indefinite or uncertain. In such 
case a motion for a venire de novo 
should be overruled.” Sutton v. Bun- 


nell, supra. 
46. Sutton v. Bunnell, supra. 
47. Parker v. Hubble, 75 Ind. 580. 
4s. See infra § 1150. 
49. Sutton v. Bunnell, 167 N.E. 731, 


91 Ind.App. 427. 


50. Peoria M. & F. Ins. Co. v. Wal- 
ser, 22 Ind. 73; Crane v. First Nat. 
Bank,yp 44, .N- We) 969 926 NIDae 268k 
Klunat Ve Hemenway, (S.D.) 244 N. 
W. 377; Clark Implement Co. v. Wad- 
den, 136 N.W. 11129 Sis 195s 


[a] Finding “must be filed with 
the clerk so that he can enter the 
special finding, and the exception to 
it, of record.” Peoria M. & FF. Ins. 
Co. v. Walser, 22 Ind. 73. 


[b] Trial not completed, 
sence of waiver of findings, 
judge gives decision in writing, and 
files it with elerk. Klundt v. Hemen- 
way, (S.D.) 244 N.W. 377. 


[ec] To become effectual as deci- 
sion, findings and conclusions of tri- 
al court must be filed with the clerk. 
Clark Implement Co. v. Wadden, 136 
NEW tee 20S. Ob 


51. Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268; Foy v. Brenard 
Mite. (Con o(Lex.Ciy, "App. ) 284 S.W. 
296; Billings v. Parsons, 53 P. 730, 
17 Utah 22; Fisher v. Emerson, 50 P. 
619, 15 Utah 517. 


in ab- 
until 
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ings and conclusions to counsel for one of the par- 
ties, however, is not a filing thereof.>? 


[§ 1142] c. Demand or Request for Filing. Upon 
seasonable demand or request any party has the 
right to have findings and conclusions filed,®°* and 
Failure of the trial 
court to file its finding in time after seasonable re- 
‘quest may constitute reversible error,®® although 
where the request is not timely it is not error to 
deny it;°° in the absence of prejudice the fact that. 
findings and conclusions were filed too late will not 
invalidate the judgment,®* and where the delay in 
filing was-chargeable to a party he will not be heard 


to have them filed in time.®4 


to complain thereof.®§ 


[§ 1143] d. Time for Filing. In the absence of 


[a] Where court leaves findings 
with clerk to be filed, they are effectu- 
ally filed on that day, although the 
file mark is not placed on them by the 
clerk until a later day. Billings v. 
Parsons, 53 P. 730, 17 Utah 22; Fish- 
er v. Emerson, 50 P. 619, 15 Utah 517. 


[b] Handing conclusion of fact 
and law to deputy clerk, with request 


to file them before adjournment of |, 


court, amounts to filing within stat- 
utory time. Foy v. Brenard Mfg. Co., 
(Tex.Civ.App.) 284 S.W. 296. 

{c] “Filing” of findings and con- 
clusions does not mean ministerial 
duty of affixing filing marks by the 
clerk, but means the delivery of the 
decision to the clerk for filing and 
record and constituting it a part of 
the judgment roll. Crane v. First 
Nat. Bank, 144 N.W. 96, 26 N.D. 276. 


{d] That conclusions of fact and 
law were mislaid and appellant’s 
counsel did not know they were filed 
until he presented bill of exceptions 
cannot avail him, where the court in- 
formed him that they had been filed, 
and tendered a copy thereof when the 
bill was presented. Foy v. Brenard 
Mfg. Co., (Tex.Civ.App.) 284 S.W. 296. 


52, Guadalupe County v. Poth, 
(Tex.Civ.App.) 153 S.W. $19. 


53. Sutherland v. Kirkland, (Tex. 
Civ.App.) 134 S.W. 851; Melvin v. A. 
J. Deer Co., (Tex.Civ.App.) 126 S.W. 
681. 


54, Sutherland v. Kirkland, (Tex. 
Civ.App.) 134 S.W. 851, 853. 


‘Tt is a plain statutory right of any 
party in a case tried by the court 
without a jury, upon seasonable ap- 
plication therefor, properly called to 
the attention of the court, to have 
proper conclusions filed, and within 
the time required by law. Parties 
are not required to accept conclusions 
filed after such time and run the 
hazard of having them stricken out 
for this cause.” Sutherland v. Kirk- 
land, supra. 

Time for filing see infra § 1143. 


55. Bruce v. Stark, (Tex.Civ.App.) 
175 S.W. 795; Averill v. Wierhauser, 
(Tex.Civ.App.) 175 S.W. 794; Buck- 
ner v. Davis, 129 S.W. 639, 61 Tex. 
Civ.App. 493. 

[a] In absence of statement of 
facts, failure of the trial court to 
file findings and conclusions within 
the time prescribed by Rev. St. (1911) 
art 2075, upon seasonable demand is 
reversible error. Averill v. Wier- 
hauser, (Tex.Civ.App.) 175 S.W. 794. 

56. Payne & Joubert Machine & 
Foundry Co. v. Dilley, (Tex.Civ.App.) 
140 S.W. 496. 

{a] Mlustration.—A request by a 
party for the filing of conclusions of 
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court.®9 


trial.e? 
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specific statutory provision as to the time at which 
they must be filed, it would seem that it is sufficient 
that findings or conclusions be filed in a reasonable 
time before the time fixed by law for the filing 
of the transeript of the record in an appellate 
So, in the absence of statute or rule of 
court, it is not required that they be filed within the 
time fixed for the making of a motion for new. 
Where the statutes either expressly or by 
implication so provide,*! findings or conclusions 
must be filed at or before the entry of judgment,*? 
or before it becomes final,®* or during the term,** 
or within a specified time thereafter.®® 
provisions requiring findings to be filed within a 


Statutory 


designated period after submission of the case are 


fact and law, made on the tenth day 
after the adjournment of the term, 
need not be complied with. Payne & 
Joubert Machine & Foundry Co. v. 
Dilley, (Tex.Civ.App.) 140 S.W. 496. 


57. Riley v. Austin, 245 S.W. 907, 


112 Tex. 216; Humble Oil & Refining 
Co. v. Johnston, (Tex.Civ.App.) 5 S. 
W.(2d) 836. 


58. Teal v. Lakey, (Tex.Civ.App.) 


8 
181 S.W. 759 


[a] TIllustration.—Where plaintiff 
requested written findings of fact and 
conclusions of law, and the same be- 
ing prepared by defendant and signed 
by the judge were presented to plain- 
tiff's counsel within the time allowed, 
plaintiff's counsel, having neglected 
to file them with the clerk, cannot 
complain that they were not filed in 
time. Teal v. Lakey, (Tex.Civ.App.) 
181 S.W. 759. 


59. Lawson-Richards, Inc., v. Bla- 
lock Lumber Co., (Tex.Civ.App.) 30 S. 
W.(2d) 797; Lamm y. Gohlman, Les- 
Bes & Co., (Tex.Civ.App.) 279 S.W. 


60. Anderson v. Horn, 13 S.W. 24, 
75 Tex, 675. 


61. See statutory provisions. 


62. Hodges v. Goetzman, 41 N.W. 
195, 76 Iowa 476; Loewen v. Forsee, 
38 S.W. 712, 137 Mo. 29, 59 Am.S.R. 
489; Hamilton v. Armstrong, 25 S.W. 
545, 120 Mo. 597. And see Stafford v. 
Crawford, 76 N.W. 496, 118 Mich. 285 
(holding that a finding of facts or of 


| law can be made after the entry of 


judgment only where the trial court 
vacates the judgment ona party mak- 
ing a request for findings on a prop- 
er showing). 


63. Pappot v. Howard, 45 So. 581, 
154 Ala. 306. 


64. Hodges v. Goetzman, 41 N.W. 
195, 76 Iowa 476; Maverick v. Burney, 
(Tex.Civ.App.) 30 S.W. 566. 


65. See cases infra this note. 


[a] Statute merely directory.— 
Vogle v. Grace, 5 Minn. 294; Maddox 
v. McHattan, 224 P. 833, 226 P. 427, 
111 Or. 324 (delay beyond specified 
time does not defeat jurisdiction to 
render judgment). 


[b] Statute mandatory.—(1) Val- 
ley Box & Crate Factory v. Acker, 
(Tex.Civ.App.) 31 S.W.(2d) 1090; 
Sands v. Lemmerhirt, (Tex.Civ.App.) 
262 S.W. 125; Alsworth v. Reppert, 
(Tex.Civ.App.) 167 S.W. 1098; Sewall 
v. Colby, (Tex.Civ.App.) 163 S.W. 694; 
Standard Paint Co. v. Rowan, (Tex. 
Civ.App.) 158 S.W. 252; Guadalupe 
County v. Poth, (Tex.Civ.App.) 153 
S.W. 919. (2) Power of trial judge 
ceases on expiration of time. Wan- 
dry v. Williams, 124 S.W. 85, 103 Tex. 
91 [answering certified questions 


ordinarily construed as merely directory,®® so that 


(Civ.App.) 125 S.W. 362]; U. S. Fi- 
delity & Guaranty Co. v. Loyd, (Tex. 
Civ.App.) 278 S.W. 282; Garrow, Mac- 
Clain & Garrow v. Texas & N. O. R. 
Co., (Tex.Civ.App.) 273 S.W. 277; De 
Bruin v. Santo Domingo Land & Ir- 
rigatioh Co., (Tex.Civ.App.) 194 S.W. 
654; Alsworth v. Reppert, (Tex.Civ. 
App.) 167 S.W. 1098; State v. Pease, 
(Tex.Civ.App.) 147 S.W. 649; Suther- 
land v. Kirkland, (Tex.Civ.App.) 134 
S.W. 851. (3) Findings or conclusions 
filed after time are mere nullities 
(Valley Box & Crate Factory v. Ack- 
er, (Tex.Civ.App.) 31 S.W.(2d) 1090; 
Columbia Weighing Mach. Co. v. Mar- 
tin’s Pharmacy No. 2, (Tex.Civ.App.) 
16 S.W.(2d) 982; Childress v. Wolf, 


(Tex.Civ.App.) 273 S.W. 274; Inter- 
national & G. N. Ry. Co. v. Mudd, 
(Tex.Civ.App.) 179 S.W. 686; Bliss v. 


San Antonio School Board, (Tex.Civ. 
App.) 173 S.W. 1176) (4) which are 
properly stricken on motion (Sands v. 
Lemmerhirt, (Tex.Civ.App.) 262 S.W. 
125), (5) and cannot be considered 
on appeal (Waring v. Waring, (Tex. 
Civ.App.) 43 S.W.(2d) 611; Humble 
Oil & Refining Co. v. Johnston, (Tex. 
Civ.App.) 5 S.W.(2d) 836: Childress 
v. Wolf, (Tex.Civ.App.) 273 S.W. 274; 
Terrell v. Otis Elevator Co., (Tex. 
Civ.App.) 248 S.W. 467; Internation- 
al & G. N. R. Co. v. Mudd, (Tex.Civ. 
App.) 179 S.W. 686; Bliss v. San An- 
tonio School Board, (T'ex.Civ.App.) 
173 S.W. 1176; Sewall v. Colby, (Tex, 
Civ.App.) 163 S.W. 694; Dennis v. 
Kendrick, (Tex.Civ.App.) 163 S.W. 
693; Standard Paint & Wall Paper 
Co. v. Rowan, (Tex.Civ.App.) 158 S. 
W. 251; Velasco Fish & Oyster Co. 
v. Texas Co., (Tex.Civ.Anp.) 148 S.W. 
1184; State v. Pease, (Tex.Civ.App.) 
147 S.W. 649). 


[c] Filing during term (1) is not 
required when findings or conclu- 
sions are filed within the statutory 
period, August v. Gamer Co., (Tex. 
Civ.App.) 166 S.W. 1197. (2) The tri- 
al judge may file his conclusions of 
law and fact after the term and 
within the time specified, without a 
previous order allowing time after 
term for filing. Wandry v. Williams, 
124 S.W. 85, 103 Tex. 91 [answering 
certified questions (Civ.App.) 125 §, 
W. 362]; Kimbell v. Powell, 121 S.W. 
541, 57 Tex.Civ.App. 57. 


66. Cal.—Broad v. Murray, 44 Cal. 
228: Vermule v. Shaw, 4 Cal. 214; 
Eddy v. American Amusement Co., 
132 P. 88, 21 Cal.App. 487. 


Ind.—Quill v. Gallivan, 9 N.E. 99, 
108 Ind. 2385; Smith v. Uhler, 99 Ind. 
140; Jones v. Swift, 94 Ind. 516. ° 

N.Y.—Burgher v. Baker, 4 Abb.Pr. 
11; People v. Dodge, 5 How.Pr. 47. 


S.D.—Edmonds vy. Riley, 90 N.W. 
139, 15 S.D. 470. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1143-1147] / 


failure to file within the statutory period neither 
makes the case subject to a motion for reopening, ** 
nor deprives the court of jurisdiction to file its 
findings and conclusions after expiration of the 
statutory period;°®® although there is authority con- 
struing such a provision as mandatory.®® 


Agreement of parties is ineffectual to extend time 
for filing under mandatory statute.7° 


Expiration of office of judge. It has been both 
affirmed’! and denied’? that findings are valid and 
effectual when signed before and filed after expira- 
tion of the rendering judge’s term of office. 


Proof of time of filing. While merely leaving find- 
ings with the clerk may constitute a filing thereof,7* 
the date of the clerk’s indorsement, rather than the 
date of the findings, controls as to proof of time of 
filing in the absence of other evidence.7* 


[§ 1144] e. Nunc Pro Tunc Filing and Entry—(1) 
Filing. Under mandatory statutes prescribing the 
period for filing findings and conelusions,’* the court 
may not, after expiration of the statutory period, 
file findings nune pro tune as of a date preceding 


Utah.—Lynch v. Coviglio, 53 P. 
O33 17 -Otahy s06e™— Contra: ‘Reich v. 


TRIAL 


vail over date of indorsement of the 
clerk, and, in the absence of sufficient 
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such expiration.7® Where findings are filed nune 
pro tune before appeal is taken, failure to file them 
sooner does not render the judgment void.** Where 
a party dies after submission of a case but before 
its decision, it has been held that the court has au- 
thority to order findings filed nune pro tune as of 
the date of submission.7§ 


[§ 1145] (2) Entry. Where findings and conclu- 
sions have been duly made and filed, but not en- 
tered in the minutes or journal, it is proper after 
judgment to order the findings entered nune pro 
tune as of the proper date.?® 


[§ 1146] f. Notice of Filing. In the absence of 
contrary statute, notice of filing need not be given 
counsel on either side.°°® 


[§ 1147] 17. Construction and Operation—a. 
General Rules—(1) Reasonable Construction and 
Ordinary Meaning. Findings of the trial court 
should be given a reasonable construction.’ Par- 
ticular words and phrases employed in the findings 
of a trial court will be given their ordinary meaning 
in the absence of anything to show that they were 
used in a different sense.®? 


Conn.—Cook vy. Simon, 118 A. 634, 
98 Conn, 98. 


Rebellion Silver Min. Co., 2 P. 7038, 3 
Utah 254 (decided under an earlier 
statute). 


67. Eddy v. American Amusement 
@onloote, oo, 21 Cal App, 487, 

68. Lynch v. Coviglio, 53 P. 983, 
17 Utah 106. 

69. Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268. 


70. Ghildress .v. Wolf, .(Tex.Civ. 
App.) 273 S.W. 274; Sands v. Lem- 
merhirt, (Tex.Civ.App.) 262 S.W. 125; 
Patton v. Texas Pacific Coal & Oil 
Gos) )Clex Civ. App.) 225 ~ S.W. 858; 
Dennis v. Kendrick, (Tex.Civ.App.) 
1638 S.W. 693; Maverick v. Burney, 
(Tex.Civ.App.) 30 S.W. 566. See 
Hodges v. Goetzman, 41 N.W. 195, 76 
Iowa 476, 479 (where an agreement 
was construed as not extending time 
for filing but the court said: “‘Doubt- 
less, by consent of the parties, the 
time for presenting the findings may 
be extended after the term’’). . 

fa] Dlustration.—Under Rev. St. 
arts 1989, 2075, findings of fact and 
conclusions of law, filed by the trial 
court more than ten days after ad- 
journment of the term at which the 
case is tried, cannot be considered for 
any purpose on appeal, even if the 
parties agree to have them consid- 
ered. Childress v. Wolf, (Tex.Civ. 
App.) 2738 S.W. 274. 


71. Sheehan v. First Nat. Bank, 
204 N.W. 38, 163 Minn. 294. 

[a] Signed before, but filed after, 
resignation.— Where the district 
judge signed findings on the day on 
which he resigned from office, the 
fact that they were filed on a suc- 
ceeding day did not render them in- 
valid. Sheehan v. First Nat, Bank, 
204 N.W. 38, 163 Minn. 294. 

{[b] Findings filed as directed by 
rule of practice but after resignation 
of the judge making them are in time. 
Sheehan v. First Nat. Bank, 204 N. 
W. 38, 163 Minn. 294. 


72. Crane v. First Nat. Bank, 144 
N.W. 96, 26 N.D. 268; Klundt v. Hem- 
enway, (S.D.) 244 N.W. 377. 

73. See supra § 1141. 

74, State v. Reesa, 15 N.W. 383, 
57 Wis. 422. 

[a] Date of findings does not pre- 


evidence to the contrary, it will be 
presumed that the date of indorse- 
ment by the clerk is the date of filing. 
prate v. Reesa, 15 N.W. 383, 57 Wis. 


75. See supra § 1143. 


76. Garrow, MacClain & Garrow v. 
Texas & N. O. R. Co., (Tex.Civ.App.) 
273 S.W. 277; Melvin v. A. J. Deer 
Co., (Tex.Civ.App.) 126 S.W. 681. 

[a] ZIliustration. — Where the 
county judge held findings of fact 
and law until long after the time for 
filing had expired, and then entered 
an order to the clerk to file as of a 
date within the legal time, he was un- 
authorized to make such order, and 
the findings cannot. be considered on 
appeal. Melvin v. A. J. Deer Co., 
(Tex.Civ.App.) 126 S.W. 681. 


77. Nielsen v. Witter, 296 P. 121, 
111 Cal.App. 742 [foll Re Nielsen’s 
ne ENS 296 P. 122, 111 Cal.App. 
ut | 


78. Fox v. Hale, etc, Silver Min. 
Co,, 41 P. 328, 108 Cal, 478. 


79. Pappot v. Howard, 45 So. 581, 
154 Ala. 306; Carbon County School 
Dist. No. 3 v. Western Tube Co., 80 P. 
155, 13 Wyo. 304. 

[a] Evidence of previous filing.— 
In such case the bill of exceptions re- 
citing the rendering of the decision 
and the filing of conclusions of fact 
upon the date as of which the nunc 
pro tunc entry was sought to be made 
is competent evidence that the find- 
ings were in fact made on that date. 
Carbon County School Dist. No. 3 v. 
Western Tube Co., 80 P. 155, 18 Wyo. 
304. 


80. Alba Marketing Ass’n v. Gil- 
bert, 207 N.W. 14, 233 Mich. 528. 


[a] Notice shown.—Where a copy 
of the proposed findings and entries, 
together with notice of the time and 
place they would be presented to the 
court for entry, was served on appel- 
lant’s attorney more than three days 
prior to presentation, appellant can- 
not complain that the findings and or- 
der were signed without notice. Cal- 
houn, Denny & Ewing v. Quinlan, 150 
P. 1132, 86 Wash, 547. 

81. Cal.—Ericson v. Steiner, 6 P. 
(2d) 298, 119 Cal.App. 305; Roloff v. 
Hundeby, 288 P. 702, 105 Cal.App. 645. 


Tenn.—Volunteer State Life Ins. 
Co. v. Richardson, 244 S.W. 44, 146 
Tenn. 589; 26 A.L.R. 1270. 


Tex.—Elder, Dempster 
Weld-Neville Cotton Co., 
App.) 231 S.W. 102. 


Vt.—Gardner v. Gauthier, 
682, 101 Vt. 147. 


[a] Policy of courts of review is 
“one of reasonable interpretation of 
the findings.” Roloff v. Hundeby, 288 
P. 702, 704, 705, 105 Cal.App. 645. 


[b] Rule applied.—While ambig- 
uous language in an insurance policy 
is to be interpreted most strongly 
against the insurer, the rule does not 
obtain in the interpretation of find- 
ings of fact of the court with respect 
to the provisions of the policy, but 
such finding must be given a reason- 
able and natural meaning. Volunteer 
State Life Ins. Co. v. Richardson, 244 
S.W. 44, 146 Tenn. 589, 26 A.L.R. 1270. 


{c] Particular findings construed. 
—(1) Compensation for. services. 
Ballou v. Sunflower Gold Mining Co., 
132 P. 1036, 165 Cal. 557. (2) Consid- 
eration. Bledsoe v. Sumner, (Tex.Civ. 
App.) 1386 S.W. 838; Breen v. More- 
head, (Civ.-App.) 126 S.W. 650 [aff 136 
S.W. 1047, 104 Tex. 254, Ann.Cas. 
1914A 1285]. (3) Indebtedness. Fed- 
eral Intermediate Credit Bank of 
Wichita v. Howard, 284 P. 380, 129 
Kan. 640. (4) Location of bathhouse. 
Brower v. Wakeman, 89 A. 913, 88 
Conn, 8. (5) Loeus in quo as part of 
stream bed at time of issuance of pat- 
ent. State v. Macken, (Tex.Civ.App.) 
162 S.W. 1160. (6) Purpose of deliv- 
ery of bonds. Lyon vy. Bleeg, 240 F. 
405, 153 C.C.A. 331 [cert den 37 S.Ct. 
745, 244 U.S. 660, 61 L.Ed. 1376]. (7) 
Use of highway. Oetting v. Pollack, 
175 S.W. 222, 189 Mo.App. 268. (8) 
Nature of contract. McIntyre  v. 
Johnston, 115 P. 509, 63 Wash. 323. 
(9) Salary of corporation manager. 
McCormick v. Commercial Brewing 
Co., 119 N.E. 783, 230 Mass. 289. 


82. See cases infra this note. 


[a] Particular words or phrases 
construed.—(1) ‘“Adjudged.” Dob- 
bins v. Economic Gas Co., 189 P. 1073, 
US2 Gal 6G 12) S “Bye anitant sv. 
Maddex, 252 P. 630, 80 Cal.App. 513. 
(8) ‘Due and owing.” Ward vy. Clay, 
23 P. 227, 82 Cal. 502; Treis v. Berlin 
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[§ 1148} (2) Construction with Reference to 
Pleading, Proof, Decision, Opinion, and Record. 
Where not so elear as to bar construetion, findings 
and conelusions should be interpreted in the light 
ef the pleadings’’ and proof,S* and of oralS® or 
memorandumS® deeisions, and as an aid to construe- 
tion the upper court may properly refer te the ree- 
erd of the eases? and to the opinion of the trial 


Co., 105 P. 
Bur- 
$23. 


Mar- 
(Mo,.) 


Dye 
ots 
275 


Werks & Laundry 
12 CalApp. 421; Stewart v. 
brides » 102 PL $632, 10 CalApp. 
(4) “No equity in the petition.” 
Im v, City of Excelsior Springs ) 
258 SW 790: Lundstrum v. City of 
Bxeelsior Springs, 258 SW. TS9, 
Meo. $23. €) “Note.” Maksymiuk v. 
Puceta, (Mass.) 181 NEL SSS. (6) 
“Ownership.” Ayer vw. Grondoni, 1ST 
P. i187, 43 CalApp BUS. (7) “Preb- 
ably knew.” Moitie v. Slawsby, $4 A. 
($) “Sold, assigned, 


4983, TF NIH. $35. X 
and transferred.” Carlson vy. Smith, 


149 NW, 188, 127 Minn, 203. (9) “Un- 
able to find.” MeClary v. Hubbard, 


122 A. €§3, 97 Vt, 222. 
SS. Kan—Orr wv. 
184s, 105 Kan. 624 
Mich—BHawanrds v. Nelson, 16 NW, 
261, 31 Mich. 121. 


Thomas, 185 P. 


Minn—Fenske wv. Nelson, T6 NW. 
7835, T4 Minn, i. 
N.M—Fraser v. State Savings 


Bank, 137 P. 5$2, 18 NM. 340. 

SD—Onuteault Advertising Co. 
Sherman Dry Goods Ceo. 185 
254, 28 SD. 307. 

Tex—Daniels 
App.) 248 SW. 
228 SW, £73]. 

Wis—Maek v. Bensley, 2 
215, 74 Wis. 112. 

fal ly equivocal finding of 
fact touching the trial court’s con- 
struction ef a contract may be initer- 
preted in the light of the pleadings 
and the contract itself, and no error 
will be based thereon when the juds- 
ment itself is correct. Orr v. Thom- 
@s, 185 P. 1046, 105 Kan. 624. 

S& Bohe v. Scott, 265 P. 694, 696, 

Cole. S74; Aiken v-. Timm, 180 N. 
W. 234, 147 Minn. 317; Daniels v. 
Wisht, (Tex.Commn. APE. ) 249 SW. 
454- Cook & Norton v. Town of Sut- 
ten, 102 A. £738, 32 Vt 242. 

“The trial court's findings must be 
interpreted in the light of the evi- 
gence.” Bohe v. Scott, supra. 

3. 
133 Wash. 132. 

fa] Biect of oral statement of 
judsa—When the testimony is not in 
the record, a finding for plaintiff is 


Vv. 


v. Wisht, 


454 [rev (Civ.App.) 


NW. 


not impaired by showing that at the | 


time of announcing its decision the 
court stated that he believed defend- 
ant’s testimony, as there is nothing 
to indicate but what the finding was 
based, in whole or in part, upon plain- 


is testimony. Fisk v. Casey, 51 
P. 1077, 119 Cal. 643. 
S6& Perroiti v. Bennett, 109 $90, | 


>22 
VoD. 
}emorandum of decision 
de a part of the find. 


$31, 34 Conn. 


§ 1150. 
20. Dod v. Eeonomic Gas Co., 
188 P. 1073, Cal 616. 


NW, | 


(Commn. | 


Kinnear v. Graham, 233 P. 304, | 


302 | 


i 


| 
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should not, 


ment. 


fa] Ttustration. — The findings 
must be construed by themselves 


where the decree and judgment roll 
in a former suit are not a part of the 
findings. Dobdins v. Economic Gas 
Co., 189 P. 10738, 182 Cal, 616. 

$i. US—C sree) Jxupomens Co, Vv. 
Fierito, 16 BF. (2a) 1 

Cal.—Turner v. ake 203 P. 109, 
IST Cal, 632; F. A. Hihn Co, v. City of 
Santa Crug, 150 P. 62, 170 Cal, 436; 
Ballou v. Sunflower Gold Mining Co., 
132 P. 1036, 165 Cal. 557; Burr v. 
Macls ry Rancho Water Co., 116 P. 715, 
160 Cal 268; Lomita Land, ete, Co. 
v. Robinson, 97 P. 10, 154 Cal, 36, 18 
L.R.ALN.S. 1106; People’s Home Sav. 
Bank v. Rickard, 73 P. $58, 189 Cal. 
285; Krasky v. Wollpert, 66 P. 309, 
184 Cal. 338; Warren v. Hopkins, 22 
P, 986, 110 Cal. 506; Breeze v. Brooks, 
31 P. 742, 97 Cal. 72, 22 LRA. 257; 
Starr Piano Co. v. Martin, 7 P.(2a) 
S83, 119 CalApp. 642; Ericson v. 
Steiner, 6 P.(2a) 298, 119 Cal.App. 
3035; Pepin v. Stricklin, 299 P. 557, 
114 CalApp. 32; Southern California 
Musie Co. v. Labes, 288 P. 10986, 106 
Cal.App. 255; Whittier v. Auth, 279 
P. 491, 99 CalApp. 759; Metcalf v. 
Hill, 275 P. 994, 97 Cal.App. 597; Lor- 
enz v. Rousseau, 258 P. 690, 85 Cal. 
App. 1; Booth v. Friedman, 255 P. 
222, $2 Cal.App. 174; Akley v. Bassett, 
228 P. 1057, 68 Cal.App. 270; Brey- 
fogle v. Tighe, 208 P. 1008, 58 Cal.App. 
301; McAuliffe v. McAuliffe, 199 P. 
10T1, 53 Cal.App. 352; Silva v. Angelo, 
i988 P. 58, 52 CalApp. 75; Johnstone 
v. Gloster, 194 P. 504, 49 Cal.App. 750; 
Jones v. Jones, 192 P. 463, 48 Cal.App. 
77 Purington v. Olsten, 188 P. 288, 
45 Cal.App. 621; National Bank of 
San Mateo v. Whitney, 180 P. 845, 40 
Cal.App. 276: Armstrong v. Barcel- 
oux, 167 P. $95, 34 Cal.App. 4383; Hal- 
ler v. Yolo Water & Power Co., 167 
P. 197, 34 Cal.App. 317; Wagner vy. 
ee Centro Seed & Nursery Co., 119 P. 

, 17 Cal.App. 387; Atma Indemnity 

aia v. Altadena Mining & Investment 
Syndicate, 104 P. 470, 11 CalApp. 25, 
165: Murphy v. Stelling, 97 P. 672, 
$ Cal.App. T02; Needham v. Chandler, 
— P. 325, S CalApp. 124; Leist v. 

rssen, S$ P. 812, 4 Cal. App. 634. 
Teas cee v. Garver, 32 N.E. 569, 
33 Ind. 260. 

Kan.—Simpson v. Greeley, 8 Kan. 
586 [error dism 20 Wall. (U.S.) 152, 


22 L.Ed. 338]. 
; N.M.—Fraser v. State Savings 
Bank, 137 P. 592, 18 N.M. 340. 

Ohio. Jack v. Hudnall, 25 OhioSt. 


1 
| 


| Neville Cotton Co., 


| 509; 
| Co., 


255, 18 Am.R. 298. 
Porto Rico—Camacho 
quide, 19 Porto Rico 564. 
Tex.—Daniels v. Wight, 249 
454: Elder, Dempster & Co. v. 


v. Balas- 


SW. 
Weld- 
(Commn.App.) 23 
S.W. 102; Seruggs v. Crockett Auto- 
mobile Co., (Civ.App.) 41 S.W.(2da) 

Bounds v. Magnolia Petroleum 
(Civ.App.) 1 S.W.(2d) 738; Com- 
pania Bancaria y de Inversiones, S. 


A., v. Border Nat. Bank, (Civ.App.) 
265 S.-W. 599. 

Vi. Gardner vy. Gauthier, 141 A. 
6S82. 101 Vt. 147. 


Wash—Dobrentai v. Piehl, 159 P. 


court,sS as well as to other findings.*® 
however, be construed with reference 
to the reeord of a former suit.®® 

[§ 1149} (8) Construction in Support of Judg- 
In ease of doubt or ambiguity, findings or 
conclusions will be construed to uphold, rather than 
to defeat, the judgment;** they are subject to a 
favorable®? and liberal®®’ construction in support of 


[$§ 1148-1149 


Findings 


$71, 92 Wash, 433. 

Wyo.—Hinton v. Saul, 259 P. 185, 
37 Wyo. T8; Bishop v. Hawley, 238 P. 
284, $3 Wyo. $71. 

“If a finding is susceptible of two 
constructions, one ef which supports 
the Judgment and the ether does not, 
the former. will prevail.” Clyde 
Equipment Co, v. Fiorito, 16 F.(2da) 
106, 107, 

“The findings must be given such 
a construction as will support the 
judgment, if this may reasonably be 
done, rather than one that will not 
support it.” Ballou v. Sunflower Gold 
Mining Co., 182 P. 1036, 1037, 165 Cal. 


Qo, 


{a] “fis a caniinal rule applied to 
findings of trial courts that they 
should be so construed as to support 
the trial court’s Judgment.” Scruggs 
v. Crockett Automobile Co., (Tex.Civ. 
App.) 41 S.W.(2d) 509, 512. 


{b] Unless contrary construction 
is necessarily required by clear im- 
port of language used, findings 
should be given such construction as 
will sustain the judgment founded 
thereon, Daniels v. Wight, (Tex.) 249 
Stel. 454 [rev (Civ.App.) 226 S.W, 

Construction of apparently incon- 
sistent findings see supra § 1107. 


92. National Surety Co. v. State, 
103 N.E. 105, 181 Ind. 54; Lee v. Mu- 
tual See Ass'n of Texas, (Tex, 
Civ.App.) 47 S.W.(2d) 402. 

93. Price v. Occidental Life Ins. 
Co., 147 P. 1175, 169 Cal. 800; Haight 
v. Haight, 90 P. 197, 151 Cal. 90; 
Ames v. City of San Diego, 35 P. 
1005, 101 Cal. 390; Georgia Casualty 
Co. v. Lindauer Corporation, (Cal. 
App.) 12 P.(2d) 107; Warner v, Taft 
Land & Development Co., 297 P. 969, 
113 Cal.App. T1; Taylor v. King, 282 
P. 1017, 102 Cal.App. 361; Northwest- 
ern Pac. R. Co. v. Currie, 279 P. 1057, - 
100 Cal.App. 173; Comer vy. Los An- 
geles R. Corporation, 272 P. 1100, 95 
Cal.App. 545; Nye & Nisson v. Weed 
Lumber Co., 268 P. 659, 92 CalApp. 
598; Simpson v. New York Hardware 
Trading Co., 266 P. 956, 91 Cal.App. 
213; Wilson v. Mattei, 258 P. 453, S4 
Cal.App. 567; Hull v. Ray, 251 P. $10, 
$0 Cal.App. 284; Goodwin v. Snyder, 
232 P. 763, 70 Cal.App. 98; Adler v. 
Sawyer, 181 P. S17, 40 Cal.App. T78; 
Leist v. Dierssen, 88 P. $123, Cal. 
App. 684; First See. Bank of Poca- 
tello v. Zaring Farm & Livestock Co., 
10 P.(2a) 303, 51 Idaho 700; Cleve- 
land v. Mochel, 279 P. 410, 48 Idaho 
37; Fairbairn v. Keith, 276 P. 966, 47 
Idaho 507; Marysville Development 
Co, v. Hargis, 239 P. 522, 41 Idaho 257; 
Fehr v. Haworth, 190 P. 248, 33 Idaho 
96; Donaldson vy. Donaldson, 170 P. 
94, 31 Idaho 180; Fouch v. Bates, 110 
P. 265, 18 Idaho 374: Henderson v. 
Dwyer, 13 P.(2d) 408, 36 N.M.. 223; 
Fulghum v. Madrid, 265 P. 454, 33 N. 


M. 303; Hinton v. Saul, 259 P. 185, 
37 Wyo. 78. 
fa] “Every presumption of law 


favors a li construction of the 
findings so as to uphold the judgment 
rather than to defeat it.’ Nye & Nis 
son v. Weed Lumber Co., 268 P. 659, 
663, 92 Cal.App. 598. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the judgment, and are not to be construed with the 


strictness of special pleadings.®* 


[§ 1150] (4) Construction as Whole. Findings or 
conclusions are to be construed as a whole,®® for 
example, in the ascertainment of their meaning,®® 


effect,®7? and sufficiency.** 


Words inadvertently used may be disregarded 
where construction of the findings as a whole re- 
veals the inadvertent use of the words and the suf- 


[b] Pindings will receive most lib- 
eral construction language permits 
“in order to sustain a judgment 
founded thereon.”” Fairbairn v. Keith, 
276 P. 966, 967, 47 Idaho 507. 

94 La Luz Community Ditch Co. 
v. Town of Alamogordo, 279 P. 72, 34 
N.M. 127; Fraser v. State Savings 
Bank, 137 P. 592, 18 N.M. 340. 

95. Cal.—Luckett v. La Tour, 
{App.) 9 P.(2d) 886; Wood v. Angeles 
Mesa Land Co., (App.) 7 P.(2d) 748; 
Title Ins. & Trust Co. v. Ford, 6 P. 
(2d) 101, 119 Cal.App. 188; Wester- 
gard v. Baker, 4 P.(2d) 545, 5 P.(2d) 
626, 117 Cal.App. 701; Gray v. Magee, 
292 P. 157, 108 Cal.App. 570; Rotoff 
v. Hundeby, 288 P. 702, 105 Cal.App. 
645; Hill v. Morrison, 263 P. 573, 88 
Cal.App. 405. 

Conn.—Cook v. Simon, 118 A. 634, 98 
Conn. 98; Perrotti v. Bennett, 109 A. 
890, 94 Conn. 533. 

Ind.—National Surety Co. v. State, 
103 N.E. 105, 181 Ind. 54; Merrell 
v. Garver, 101 N.E. 152, 54 Ind.App. 
514; Judah y. F. H. Cheyne Electric 
Co., 101 N.E. 1039, 53 Ind.App. 476. 

Iowa.—Turner v. Hartford Fire Ins. 
Co., 172 N.W. 166, 135 Iowa 1363. 

Kan.—Federai Intermediate Credit 
Bank of Wichita v.sHoward, 284 P. 
330, 129 Kan. 640; Daggett v. Four 
Hundred Oil & Gas Co., 241 P. 467, 119 
Kan. 788. 

Mont.—Humble v. St. John, 224 P. 
475. 72 Mont. 519. 

Okl1.—El1 Reno Electric Light, etc., 
Co. vy. Jennison, 50 P. 144, 5 Okl. 759. 

Tex.—Compania Bancaria y de In- 
versiones, S. A. v. Border Nat. Bank, 
(Civ.App.) 265 S.W. 499, 601. 

“The entire findings of the trial 
court should be read together and 
construed as a whole.” Compania 
Bancaria y de Inversiones, S. A. v. 
Border Nat. Bank, supra. 

“A finding on an issue must be con- 
strued as a whole, in the light of its 
context and the issues raised by the 
pleadings.” Luckett v. La Tour, (Cal. 
App.) 9 P.(2d) 886. 

Rule applied: 

On motion for venire de novo see su- 

pra § 1139. 

To inconsistent findings see supra § 

1107 text and note 84. 

96. Cal.—Berryman v. Hotel Savoy 
Co., 117 P. 677, 160 Cal. 559, 37 L.R.A. 
N.S. 5; Gray v. Magee, 292 P. 157, 198 
Cal.App. 570. 

Conn.—Brower v. Wakeman, 
913, 88 Conn. 8. 

Ind.—National Fire Ins. Co. v. Gell- 
man, 144 N-.E. 154, 83 Ind.App. 219. 

Iowa.—Turner v. Hartford Fire Ins. 
Co., 172 N.W. 166, 185 Iowa 1363. 

N.Y.—Brown v. Robinson, 120 N.E. 
694, 224 N.Y. 301. 

Tex.—Bounds v. Magnolia Petrole- 
um Co., (Civ.App.) 1 S.W.(2d) 738; 
oe vy. Macken, (Civ-App.) 162 S.W. 

60. 

{a] Particular words and phrases 
constrned.—(1) “By.” Hovley v.- 
Frank Meline Co., 257 P. 112, 83 Cal. 
App. 441. (2) “Collusion.” Maryland 
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ficiency of the findings to support the judgment 


aside from such inadvertent and disregarded words.*?® 


[§ 1151] b. Whether Findings of Fact or Conclu- 
sions of Law!—(1) In General. A conclusion of 
law may be distinguished from a finding of fact in 


that it is arrived at through the application of a 


reasoning.” 


Casualty Co. v. Lamarre, 140 A. 174, 
83 N.H. 206. (3) “Defaulted.” Dag- 
gett v. Four Hundred Oil & Gas Co., 
241 P. 467, 119 Kan. 788. (4) “Did not 
rescind.” Papeschi v. La Cava, 269 P. 
731, 93 Cal.App. 209. (5) “Not to ex- 
ceed.” Gray v. Magee, 292 P. 157, 108 
Cal.App. 570. (6) “Payment.” Etzold 
v. Board of Com’rs of Huntington 
County, 146 N.E. 842, 82 Ind.App. 665. 
(7) “Procured.” Westergard v. Bak- 
er, 5 P.(2d) 626, 117 Cal.App. 701. (8) 
“Pursuant.” Humble v. St. John, 234 
Pr; 475, 72 Mont. 519. (9) “To.” Hov- 
ley v. Frank Meline Co., 257 P. 112, 
83 Cal.App. 441. 


97. National Fire Ins. Co. v. Gell- 
man, 144 N.E. 154, 83 Ind.App. 219. 


98. Cal.—Haight v. Haight, 90 P. 
197, 151 Cal. 90; Georgia Casualty Co. 
v. Lindauer Corporation, (App.) 12 P. 
(2d) 107; Warner v. Taft Land & De- 
velopment Co., 297 P. 969, 113 Cal. 
App. 71; Northwestern Pac. R. Co. v. 
Currie, 279 P. 1057, 100 Cal.App. 173; 
Comer yv. Los Angeles R. Corp., 272 P. 
1100, 95 Cal.App. 545; Faure vy. Drol- 
linger, 213 P. 724, 60 CaLApp. 594; 
Adler v. Sawyer, 181 P. 817, 40 Cal. 
App. 778; Leist v. Dierssen, 88 P. 
812, 4 Cal App. 634. 

Ind.—National Surety Co. v. State, 
103 N.E. 105, 181 Ind. 54; Kedey v. 
Petty, 54 N.E. 798, 153 Ind. 179; Cleve- 
land, etc., R..Co. v. Closser, 26 N.E. 
159, 126 Ind. 348, 22 Am.S.R. 593, 9 
L.R.A. 754; National Fire ins. Co. v. 
nee 144 N.E. 154, 83 Ind.App. 


Kan.—Daggett v. Four Hundred Oil 
& Gas Co., 241 P. 467, 119 Kan. 788. 


Mont.—Humble y. St. John, 224 P. 
475, 72 Mont. 519.- 

OklL.—El Reno Electric Light, etc., 
Co. v. Jennison, 50 P. 144, 5 Okl. 759. 


Tex.—Elder, Dempster & Co. v. 
Weld-Neville Cotton Co., (Commn. 
App.) 231 S.W. 102 [rev (Civ.App.) 
204 S.W. 678]. 

[a] YWiustration.—Although a find- 
ing that the value of the property in 
question is the sum of $ will 
not support a judgmeni for plaintiff 
“for the sum of $786.45 damages, the 
value of said personal property,” the 
defect is obviated by another finding 
that all the allegations of the com- 
plaint are true, one of which was that 
the value of the goods was one thou- 
sand dollars. Morris v. Bekin’s Van, 
ete., Co., 92 P. 362, 6 Cal.App. 429. 

[b] Zrror in conclusions of law 
may be shown by consideration of 
findings as a whole. Merrell v. Gar- 
ver, 101 N.E. 152, 54 Ind.App. 514. 

[c] Inaccurate use of word in find- 
ing of fact will not cause reversal, 
when from the whole finding the 
court’s meaning can be ascertained, 
and finding as thus interpreted is sup- 
ported by record. Daggett v. Four 
Hundred Oil & Gas Co., 241 P. 467, 119 
Kan. 788. 

[d] Misplacing of words.—Find- 
ings will be construed together to rec- 
oncile conflict due to apparent mis- 
placing of words. Hovley v. Frank 


Meline Co., 257 P. 112, 83 Cal.App. 
441. 
99. Stone vy. San Francisco Brick 


rule of law and not as a result of a process of natural 
The line of demarcation between find- 
ings of fact and conclusions of law is not easily 


Co., 109 P. 103, 13 Cal.App. 203. 


1. Conflict between findings of fact 
and conclusions of law see supra § 
1108. 


2; _Cal— Southern Pac. Gh Coxe 
Arnold; 124 P. -829, 162 Cale 726;- i 
Te Blake’s Estate, 108 P. 287, 157 Cal. 
448; Levins v. Rovegno, 12 P. 161, 
71 Cal. 273; Palmer v. Fix, 286 P. 498, 
104 Cal.App. 562; People v. Lawley, 
119 P10892517 CaLApp- sic 

Conn.—Finlay v. Swirsky, 131 A. 
420, 103 Conn. 624. ; 


Ill.—Borg v. Strauss, 93 N.E. 296, 
247 Ill. 462. 


Ind.—Cable Co. v. McElhoe, 108 N. 
E. 790, 58 Ind.App. 637. 


Iowa.—Jones v. Woodbury County, 
202 N.W. 884, 199 Iowa 773. 


Or.—Oregon Home _ Builders v. 
Montgomery Inv. Co., 184 P. 487, 94 
Or. 349; Brauer v. Portland, 58 P. 861, 
59 2. 117 60 P3718; Sac OErs io 


Wis.—Gerue v. Medford Bridge Co., 
236 N.W. 528, 205 Wis. 68; Tesch v. 
Industrial Commission, 229 N.W. 194, 
197, 200 Wis. 616; Village of Weyau- 
wega v. Industrial Commission, 192 N. 
W. 452, 180 Wis. 168. 


“Where the ultimate conclusion can 
be arrived at only by applying a rule 
of law, the result so reached embodies 
a conclusion of law and is not a find- 
ing of fact.” Tesch v. Industrial 
Commission, supra. 


[a] “No better rule of thumb can 
be devised than that suggested in 
Village of Weyauwega v. Industrial 
Commn., 192 N.W. 452, 480 Wis. 168, 
where it is said: ‘Whether a finding 
is an ultimate fact or conclusion of 
law depends upon whether it is reach- 
ed by natural reasoning or by the ap- 
plication of fixed rules of law.’” 
Tesch v. Industrial Commission, 229 
N.W. 194, 197, 200 Wis. 616. 


[b] Contract.—Finding that de- 
fendants “entered into a _ written 
agreement,” and “by these contracts 
became obligated to pay plaintiffs a 
sum of money amounting to about 

358,400," was essentially a conclu- 
sion of law. Finlay v. Swirksky, 131 
A. 420, 103 Conn. 624. 


{[c] Foreign law.—(i) A finding 
that under the law of England and 
of the state of New York the validity 
of a certain charitable bequest should 
be determined according to the law 
of the place where the gift is to take 
effect, although denominated a con- 
clusion of law, was, so far as the law 
of England was cencerned, a conclu- 
sion of fact. Manley v. Fiske, 124 N. 
Y.S. 148, 139 App.Div. 665 [mod 123 
N.Y.S. 129, 66 Mise. 388, aff 95 NUE. 
1133, 201 N.Y. 546]. (2) Conclusion 
of law that a foreign statute set out 
in findings does not vest the trustee 
of a bankrupit’s property with title 
embodies both the finding of fact and 
the conclusion of law. Compania 
Bancaria y de Inversiones, S. Y Vina a 
Border Nat. Bank, (Tex.Civ.App.) 265 
S.W,- 899: 


{d] Grant.—aA finding that defend- 
ants’ predecessor “never associated 
with him in the construction and 


maintenance of said toll road any per- 
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drawn in all eases,*? and whether a particular state- 
ment is a conclusion of law or finding of fact, or 
mixture of the two, may depend upon the cireum- 
stances involved,‘ such as the averments of a com- 
plaint,’ other findings,® the intention of the trial 
court as shown by an examination of the issues and 
The trial court’s 
declarations or statements as to right of recovery,? 
and as to the state of the proof,+® are ordinarily 
regarded as conclusions of law, although a general 
finding for one party may constitute a finding of 
ultimate facts,1! and failure of the trial judge to 
eredit particular testimony has been held not a rul- 
ing of law but a finding of fact.1? An ultimate find- 
ing based on special findings of fact may be a con- 


evidence,’ and the whole record.® 


clusion of law.1 


son or persons whatsoever,” as he 
was authorized by his grant to do, 
involves a conclusion of law as well 
as a finding of fact, since it is neces- 
sarily founded on a construction of 
the legal effect of the language of the 
grant. People v. Lawley, 119 P. 1089, 
17 Cal.App. 331. 

fe] Right in land.—A finding that, 
under certain United States supreme 
court decisions, complainant railroad 
company had no right in certain se- 
lected lands was not a finding of fact, 
but a conclusion of law resulting from 
the interpretation which the trial 
court placed upon such judicial deci- 
sions. Southern wWrac,, Rei Co. Vv. Ar- 
nold, 124 P. 829, 162 Cal. 726. 


{f] Will—Where the only ques- 
tion, that of the proper construction 
of a testamentary trust, was deter- 
mined by the court from the face of 
the will and a decree, the’ conclusion 
of the court that testator failed to 
make any distribution of the corpus 
of the trust property on the termina- 
tion of the trust in a specified event 
was a conclusion of law, and was not 
a finding of fact. In re Blake’s Es- 
tate, 108 P. 287, 157 Cal. 448. 

3. “Levins v. Rovegno, 12 P. 161, 
71 Cal. 273; Palmer v. Fix, 286 P. 498, 
104 Cal.App. 562; Warren County 
Bank v. Keister, 138 N.H. 517, 80 Ind. 
App. 134 [mod in other respects 139 
N.E. 379, 80 Ind.App. 134]; Oregon 
Home Builders v. Montgomery Inv. 
Co., 184 P. 487, 489, 94 Or. 349; Tesch 
vy. Industrial Commission, 229 N.W. 
194, 200 Wis. 616. 

“Tt is sometimes difficult to distin- 
guish between conclusions of fact and 
conclusions of law, because it may be 
that a statement of fact cannot be 
made without including a conclusion, 
or it may be that a conclusion of law 
is such that in the attending circum- 
stances, it must be stated in the form 
of a statement of fact.” Oregon 
Home Builders v. Montgomery Inv. 
Co., 184 P. 487, 489, 94 Or. 349. 

4. Citizens’ Trust Co. v. Croll, 289 
F. 421. 


5. Lynip v. Alturas School Dist. of 
Modoe County, 141 P. 835, 24 Cal.App. 
426. 

6. Lynip v. Alturas School Dist. of 
Modoc County, supra; American Wool- 
en Co. v. Maaget, 85 A. 583, 86 Conn. 
234, Ann.Cas.1913E 889; Quigley v. 
Barash, 237 P. 732, 135 Wash. 338. 

[a] Illustrations.—(1) A_ state- 
ment in the memorandum of decisions 
made a part of the finding that a cred- 
itor never intended to apply payments 
to the earliest items of the account is 
but an expression of a legal conclu- 
sion rather than a finding of fact, 
where it conflicts with a carefully 
prepared finding of fact. American 
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Woolen Co. v. Maaget, 85 A. 583, 86 
Conn. 234, Ann.Cas.1913E 889. (2) 
In a suit for an accounting, a state- 
ment that it was fair and equitable 
that only one half of expense account 
be charged and allowed against part- 
nership was, when construed in con- 
nection with other findings, an ulti- 
mate conclusion or deduction of fact 
and not a mere conclusion of law. 
Quigley v. Barash, 237 P. 732, 185 
Wi2ash.i33s.— a 

7. Citizens’ Trust Co. vy. Croll, 239 
F. 421; Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 94 
Or. 349. 

8. Laughlin v. Seattle Taxicab & 
ie Aa Co., 146 P. 847, 84 Wash. 
on U.S.—Wessel v. U. S., 49 F. (2d) 

Idaho.—Bentley .v. Kasiska, 288 P. 
897, 49 Idaho 416. 


Minn.—Palmer v. First Minneapolis 
arte Co., 230 N.W. 257, 179 “Minn. 


Mo.—Outeault Advertising Co. v. 
Mack, (App.) 259 S.W. 511. 


Or.—Willamette Box & Lumber Co. 
v. Wheeler, 202 P. 714, 102 Or. 459. 

Utah.—Monetaire Mining Co. v. Co- 
lumbus Rexall Consol. Mines Co., 174 
Pai2 bs witahy 413° 

[a] “Judgment for defendant.’’— 
The statement in a judgment entry 
that “the plaintiff is entitled to noth- 
ing,” and that “judgment should be 
entered in favor of the defendant,” 
is a conclusion of law only, and not 
even a general finding of fact. Wil- 
lamette Box & Lumber Co. v. Wheel- 
er, 202 P. 714, 102 Or. 459. 


10. ‘Idaho.—Bentley  v. 
288 P. 897, 49 Idaho 416. 


Kasiska, 


Minn.—Palmer y. First Minneapolis 
aeuse Co., 230 N.W. 257, 179 Minn. 


Mo.—Kansas City Wholesale Gro- 
cery Co. v. McDonald, 95 S.W. 279, 118 
Mo.App. 471. 


Or.—Wolf v. Eppenstein, 140 P. 751, 
(ie Ora ts 


Utah.—Monetaire Mining Co. v. Co- 
lumbus Rexall Consol. Mines Co., 174 
Peli 2, 53eUitah: 43; 


11. Spring St. Realty Co. v. Trask, 
(Cal.App.) 15 P.(2d) 195. 

12. Maglio v. Lane, 167 N.E. 228, 
268 Mass. 135; Ryan v. Franklin, 92 
NE. 63) 199 EN.Y. 347. 

13. Stark v. Shevrada, 204 P. 214, 
Stal css. 

14. Collins v. Ramish, 188 P. 550, 
182 Cal. 360. 

15. Walcis v. Kozacik, 
589, 86 Ind.App. 484. 


156 N.E. 


[§ 1151 


Particular findings of fact. Among other findings 
which, under the circumstances of particular cases, 
have been held findings of facts are findings as to: 
Abandonment of former action,+*+ amount due,’® ap- 
pointment to office,?® authority,+? benefit by drains,*® | 
broker’s agency in procuring sale,1® cancellation of 
contract,?° cause of death,?! character of a sum or 
fund of money,?? consideration,?* cost,?* effect of 
granting request,?> election to take under will,?* 
existence of a partnership,?* 
claims against an estate,?> fraud,?® indebtedness,*° 
intent,?? joint interest,?? location of house,?* mak- 
ing of contract,?* making of determination as to is- 
suance of patents,*° malice,®® negligence,*’? owner- 
ship, title, or interest,*® passage of resolutions with 


existence of valid 


16. Snyder v. Emerson, 57 P. 300, 
19S Vita. 319; 

17.° Citizens’ Trust Co. v. Croll, 289 
F. 421; Reade v. Pacific Supply As- 
soc., 66 P. 448, 40 Or. 60. 

18. Perkins v. Hayward, 24 N.E. 
1033, 124 Ind. 445. 

19. Leonard v. Torrance, (Tex.Civ. 
App.) 210 S.W. 295: 


20. Palmer v. Fix, 286 P. 498, 104 
Cal.App. 562; Head v. Solomon, 181 
P. 807, 41 Cal.App. 6. 


21. Price v. Occidental Life Ins. 
Co., 147 P. 1175, 169 Cal. 800. 


22. State v. Williams, 77 N.E. 1137, 
39 Ind.App. 376. 


23. Utah Nat. Bank of Salt Lake 
pen ve Nelson, Idd* P5907," 38a tan 


24 Egan v. Clasbey, 11 S.Ct. 231, 
137 U.S. 654, 84>L.Eid. 822, [afi dene: 
430, 5 Utah 154],4 


25. Woodworth vy. Woodworth, 173 
N.E. 578, 273 Mass. 402. 


26. In re Peck’s Estate, 88 A. 568, 
87 Vt. 194. 


27. Kahn v. Central Smelting Co., 
2 Utah 371. 


28. Warren County Bank v. Keis- 
ter, 138 N.E. 517, 80 Ind.App. 134 [mod 
in other respects 139 N.E. 379, 80 Ind. 
App. 134]. 

29. Cleveland v. Mochel, 279 P. 
410, 48 Idaho 37; Mutual Life Ins. 
Co. of New York v. Hoffman, 133 N. 
EH. 405, 77 Ind.App. 209; Klein v. 
Ninde, 91 N.E. 611, 45 Ind.App. 672; 
Bitcbem ick v. Sletten, 242 P. 1114, 117 

ts ( , 


30. Carter v. Canty, 186 P. 346, 181 
Cal. 749; W. B. Scarborough Co. v. 
Colver, 238 P. 1102, 73 Cal.App. 435; 


Wood v. Mesmer, 189 P. 134, 46 Cal. 
App. 257; Dobias v. Faldyn, (Mass.) 
179) INS 219. 

31. Prendergast v. Drew, 130 A. 


75, 108 Conn. 88; Gold v. Gold, 124 A. 
246, 100 Conn. 607; Jameson v. Diggs, 
276 P. 969, 47 Idaho 478. 


32. Lakeport Nat. Bank v. McDon- 
ald, 116 A. 6388, 80 N.H. 3387. 


33. Spencer v. Merwin, 68 A. 370, 
80 Conn. 330. 


34. American Mut. Liability Ins. 
Co. v. Condon, (Mass.) 183 N.E. 106. 


35. Anderson v. Southern Pacific 
R.Co., 65° P. 950) fatto? Bo 1024 35 
Gali: 

36. May v. Anderson, 42 N.E. 946, 
14 Ind.App. 251. 

37. McCarthy v. Consolidated R. 
Co., 638 A. 725, 79 Conn. 738. 

38. U.S.—Compania Transcontinen- 
tal de Petroleo, S. A. v. Mexican Gulf 
Oil Co., 292 F. 846 [aff 281 F. 148]. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


§§ 1151-1153] 


reference to particular work,?® payment,*® ratifica- 
tion,*4 rescission,*? residenece,*® right of way,‘ 
sale,*® testamentary capacity,*® use under claim of 
right,*7 value,*® and water rights.*9 


Particular conclusions of law. Among other find- 
ings which, under the circumstances of particular 
cases, have been held to be conelusions of law are: 
Amount due,°® assignment,°? authority,°? breach of 
contract,°* broker’s agency in procuring sale,°* cause 
of water shortage,®® character of use generally,®® 
consideration,®* constructive knowledge or notice,°® 
éredits,°® damages,°® date of final settlement,®! ef- 
fectiveness of notice,°? homesteads, character of 
property,®? indebtedness,** intent,°> issuance of 
deed,°* knowledge,®? lack of adequate remedy,°® 
lien,4° nature of agreement,’° negligence,’+ nui- 
sance,’? ownership, title, or interest,’*? payment,‘* 
reasonable character of use,‘® reason for denying 
relief,“® recordable character of an instrument,’* 


Cal.—Hannah vy. Canty, 167 P. 373, 58. 


175 Cal. 763; McArthur v. Goodwin, 
160 P. 679, 173 Cal. 499; Dam v. Zink, 
44 P2 Sotes112 Cals 933 Ybarra v..Syl- 
vany, 31 P. 1114; Daly v. Sorocco, 22 


P. 211, 80 Cal. 368. 59. 
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Gay v. Young Men’s Consol. 
Co-op. Mercantile Inst., 107 P. 237, 37 
Utah 280; Bailey v. E. C. Miller Cedar 
uN Ty COs. 286. n bee Olga oDe Vass 


San Joaquin Brick Co. v. Mul- 
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right of way,’® right to a lien,?® right to interest,*° 
service of process,®! status of person as bona fide 
or innocent holder or purchaser,*? sufficiency of reso- 
lution,®® time during which commissioners were in 
session,®* and waiver.®® 


[§ 1152] (2) Construction To Support Judg- 
ment.®® Jn cases of doubt as to whether particular 
statements should be construed as findngs of fact 
or conclusions of law, the doubt will be resolved in 
favor of the judgment.*? But this rule will not be 
carried so far as to permit rejection of specific facts 
found by the court and acceptance of mere conclu- 
sions of law in direct conflict therewith in order to 
sustain the judgment.*® 


[§ 1153] (3) Effect of Characterization by Trial 
Court..® Although the characterization given it by 
the court is a factor for consideration,?® fundamen- 
tally the character of a statement as one of fact or 
law is to be determined by its contents.°1 Findings 


kershim, 35 P. 153, 556, 100 Cal. 525; 
Dowd v. Andrews, 134 N.E. 294, 77 
Ind.App. 627; Scott v. Ford, 78 P. 742, 
80.\P. 899, 45 Or. 531, 68 L.R.A. 469: 

75. Town of Tilton v. Sharpe, 151 
A. 452, 84 N.H. 393. 


Idaho.—Jameson v. Diggs, 276 P.|cahy, 208 P. 351, 58 Cal.App. 295. 76. Dow v. Swain, 58 P. 271, 125 
969, 47 Idaho 478. secant ANG th Klein v. Lewis, 182 P. 789, 41 | Cal. 674. 

Minn.—Arntson v. Arntson, 23 -|Cal.App. 463. 77. Codington County Land Co. v. 
W. 820, 184 Minn. 60. 61. Lambert Lumber Co. v. Jones | Hill, 202 N.W. 637, 48 S.D. 90. 


Tex.—Lawson-Richards, Ine, v 


-| Engineering & Construction Co., 47 F. 
Blalock Lumber Co., (Civ.-App.) 30 S.| (2d) 74 [cert den 51 S.Ct. 489, 283 U. 


78. New York, N. H. & H. R. Co. v. 
Armstrong, 102 A. 791, 92 Conn. 349; 
Knowlton v. New York, etc, R. Co., 


W.(2d) 797. S. 842, 75 L.Ed. 1452]. 

39. Pacific Paving Co. v. Diggins, 62. Fuller v. Towne, 193 P. 88, 184 
87 P. 415, 4 Cal.App. 240. Cal. 89. : 

40. Treis v. Berlin Dye Works & 63. Farmers’ & Merchants’ Nat. 


Laundry Co., 105 P. 275, 11 Cal.App. 
421; Stewart v. Burbridge, 102 P. 962, 
16 Cal.App. 623; Amos v. American 
Trust Co., 150 N.E. 62, 84 Ind.App. 
334. 

41. Minnich v. Darling, 
173, 8 Ind.App. 539. 

42. Hollenbach v. Schnabel, 35 P. 
872, 101 Cal. 312, 40 Am.S.R. 57. 

43. Ford v. Peck, 225 P. 1054, 116 
Kan. 74 [reh den 227 P. 527, 116 Kan. 
481]. : 

44. Hatch v. Hillsgrove, 138 A. 428, 
139 A. 366, 83 N.H. 91. 

45. Lancaster Tire & Rubber Co. 
v. McGraw, 195 P. 815, 99 Or. 406. 


36 N.E. 


' 46. Clements v. McGinn, (Cal.) 33 
P. 920. 
47. Phillips v. Bonadies, 136 A. 


684, 105 Conn. 722. 

48. Fisher v. Coy Valve Co., 244 
P. 125, 247 P. 966, 188 Wash. 35. 

49. Weidenmuller v. Stearns 
Ranchos Co., 61 P. 374, 128 Cal. 623. 

50. First Nat. Bank v. Mahoney, 
135 N.W. 771, 23 N.D. 177. 

51. Central Texas Exch. Nat. Bank 
of Waco v. First Nat. Bank, (Tex. 
Civ.App.) 243 S.W. 998 [reh overr 246 
S.W. i171]. 

52. Foulkes Contracting Co. Vv. 
Crowder, (Ind.App.) 171 N.E. 304; 
Monmouth College v. Dockery, 145 S. 
W. 785, 241 Mo. 522. 

53. Welker & Clifford v. Merrill, 
255 P. 991, 32 Ariz. 90; Rockwell v. 
New Departure Mfg. Co., 128 A. 302, 
102 Conn. 255. 

54. Goodwin v. Gunter, 195 S.W. 
848, 109 Tex. 56. 

55. Miller v. Mt. Nebo Land & Irri- 
gation Co., 106 P. 504, 37 Utah 1. 

56. Rooney v. Woolworth, 52 A. 
411, 74 Conn. 720. 

57. Drovers’ Nat. Bank v. Browne, 
264 P. 265, 88 Cal.App. 716. 


Bank of Milbank v. Bank of Com- 
merce of Milbank, 206 N.W. 691, 49 S. 
D. 130; 

64 Adams-Campbell Co. v. Jones, 
236 P. 322, 71 Cal.App. 723; National 
Bank of San Mateo v. Whitney, 180 
P. 845, 40 Cal.App. 276; Dillon Im- 
plement Co. v. Cleaveland, 88 P. 670, 
32. Utah 1°, Hartford School Dist. v. 
Hartford School Dist. No. 13, 37 A. 
252, 69 Vt. 147. 


65. Petersen v. Civil Service Board 
of City of Oakland, 227 P. 238, 67 Cal. 
App. 70 [motion den 230 P. 196, 68 Cal. 
App. 752]; Phipps v. Ratterman, 10 
Ohio Cir.Ct. 205, 6 Ohio Cir.Dec. 488. 


66. Essax v. Meyers, 62 N.E. 96, 
27 Ind.App. 639. 


67. Hield v. Copping, Agnew & 
Scales, 118 P. 329, 65 Wash. 359, 36 
L.R.A.N.S. 488. 

68. New Albany Gas Light, etc., 
Co. v. New Albany, 39 N.E. 462, 139 
Ind. 660. ? 


69. Pinney v. Pinney, 245 P. 329, 
66 Utah 612. 
Wayt v. Patee, 269 P. 660, 205 
Cal. 46; Kennard v. Keeler, 269 P. 
1114, 93 Cal.App. 722; Cable Co. v. 
pie 108 N.E. 790, 58 Ind.App. 
637. 

71. Warren v. Robison, 70 P. 989, 
25 Utah 205. 


72. People v. Goddard, 191 P. 1012, 
47 Cal.App. 730; McGuffey v. Pierce- 
Fordyce Oil Ass’n, (Tex.Civ.App.) 211 
S.Wiroods 

73. Levins v. Rovegno, 12 P. 161, 
71 Cal. 273; Goodman v. Anglo-Cali- 
LOLA DLUST CO:, v2 Gwe. SLOTS 62nCale 
App. 702; Lowe v. Turpie, 44 N.E. 
25, 47 N.E. 150, 147 Ind. 652, 37 L.R. 
A. 233; Baker v. Cailor, (Ind.App.) 
176 N.H. 854; Insurance Co. of North 
America v. East Tennessee, etc., R. 
Co., 37 S.W. 225, 97 Tenn. 326; Young 
v. Miner, 124 N.W. 660, 141 Wiis. 501. 


74. Los Angeles County vy. Lan- 


44 A. 8, 72 Conn. 188. 


79. Johnson v. Citizens’ Trust Co., 
136 N.E. 49, 78 Ind.App. 487. 


80. Deep Vein Coal Co. v. Jones, 
97 N.H. 341, 49 Ind.App. 314. 


81. Barnes v. Butler County Lum- 
a Co., 176 N.E. 103, 38 Ohio App. 


82. Smith v. Armstrong, 
347, 85 Cal.App. 624. 


_ 83. Ahlman v. Barber Asphalt Pav- 
ing Co., 181 P. 238, 40 Cal.App. 395. 


84. State v. Richey, 172 N.E..119, 
202 Ind. 116. 


85. Adler vy. Rosen, 207 P. 467, 104 
Or. 418. 


86. Generally see supra § 1149. 


87. Palmer v. Fix, 286 P. 498, 104 
Cal.App. 562; Swithenbank v. Wood, 
278 P. 496, 279 P. 462, 99 Cal.App. 
341; Butler v. Agnes, 99 P. 395, 9 Cal. 
App. 327; Bishop v. Hawley, 238 P. 
284, 38 Wyo. 271. 

[a] Ilustration.—To support judg- 
ment fixing width of a highway estab- 
lished by public user over unfenced 
public lands under grant by Rey. St. 
§ 2477 (U. S. Comp. St. § 4919), finding 
that highway “was and is of no great- 
er width than 100 feet” must be held 
a conclusion of fact or finding on 
mixed question of law and fact suffi- 
cient to Support decision as to width, 
in absence of finding requiring dif- 
ferent conclusion, although consider- 
ation of questions of law was neces- 
sary to reach finding. Bishop v. Haw- 
ley, 238 P. 284, 33 Wyo. 271. 


88. Adams-Campbell Co. v. Jones, 
23.60 be 2259 bk Cali Apps 23. 


89. Effect on sufficiency of finding 
or conclusion see supra § 1091. 


90. Oregon Home _ Builders vy. 
Montgomery Inv. Co., 184 P. 487, 94 
Or. 349. 


91. Monnig v. Easton Amusement 
Co., (Mo.App.) 27 S.W.(2d) 495; Platte 
Valley Bank of Cosby v. Farmers’ & 
Traders’ Bank, 14°S.W.(2a@) 12) 228 
Mo.App. 500. 
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of fact retain their character as such although they 
may be inaccurately designated as conclusions or rul- 
ings of law,®2 and conclusions of law do not. lose 
their character as such because erroneously listed 
Findings or con- 
clusions properly stated and classified are not affect- 
ed by the improper inclusion or classification there- 
with of other findings or conelusions,?* and em- 
bodying a conelusion of law among findings of fact 
neither adds to,®® nor detracts from,®® the foree and 
A finding that the 
allegations of fact in a complaint are true is not a 
finding that any conclusions of law therein are 
Conclusions stated in the course of a gen- 
eral opinion of the court may not be treated as 


or deseribed as findings of fact.°? 


effect of the true fact findings. 


true.?? 


statutory findings of fact.°§ 


Reason for decision is not a finding of fact al- 
though included with such findings.®® , 


92. Cal.—Linberg v. Stango, 297 
eo gee tle Cale CTT e- bueAn Lankt OO Ois 
Collins v. Ramish, 188 P. 550, 182 Cal. 
360; In re Chandler’s Estate, 297 P. 
636, 112 Cal.App. 601 [reh den 299 P. 
110]; Roloff v. Hundeby, 288 P. 702, 
105 Cal.App: 645; Haley v. Traeger, 
268 P. 459, 92 Cal.App. 360; Stan- 
ward v. Yellow Taxicab Co. of Los 
Angeles, 241 P. 902, 75 Cal.App. 96; 
Ayer v. Grondoni, 187 P. 137, 45 Cal. 
App: 218; Terry v. Southwestern Bldg. 
Coy 185 Ps 2t2) 43 Cal App. 366: 


Conn.—Gold v. Gold, 124 A. 246, 100 
Conn. 607. 

Mass.—Commercial Credit Corpora- 
tion v. Commonwealth Mortgage & 
Loan Co., 177 N.E. 88, 276 Mass. 335; 
Woodworth v. Woodworth, 173 N.E. 
578, 273 Mass. 402. 


Mo.—Monnig v. Easton Amusement 
Co., (App.) 27 S.W.(2d) 495; Platte 
Valley Bank of Cosby v. Farmers’ & 
Traders’ Bank, 14 S.W.(2d) 12, 223 
Mo.App. 500. 

Tex.—Clay v. Richardson, 
App.) 290 S.W. 235. 

“A finding of fact loses none of its 
force merely because it has been in- 
advertently included among the con- 
clusions of law.’’ Maskuns v. Mas- 
kuns, 268 P. 1093, 1094, 93 Cal.App. 
27. 


(Civ. 


[a] ‘Mechanical features of the 
findings are of little importance. If 
the court inaccurately describes a 


finding of fact as a conclusion of law, 
it still stands only as a finding of 
fact.” Roloff v. Hundeby, 288 P. 702, 
705, 105 Cal.App. 645. 


[b] General finding of fact, al- 
though in form of conclusion, which 
would deny liability, cannot be disre- 
garded, although there are specific 
findings which conclusively establish 
liability. Lawson-Richards, Ine. v. 
Blalock Lumber Co., (Tex.Civ.App.) 
30 S.W.(2da) 797. 


[c] Adequacy of heating plant.—A 
statement that “the court finds from 
the evidence in this case that the 
heating plant which was in the prem- 
ises at the time of the making of the 
lease thereafter became inadequate to 
heat the premises through ordinary 
wear and tear” is obviously a finding 
of fact, and “is none the less of such 
character because it happens to ap- 
pear labeled as a declaration of law.” 
Monnig v. Haston Amusement Co., 
(Mo.App.) 27 S.W.(2d) 495, 496, 497. 

[d] Consideration.—A finding that 
payment by one of another’s debt con- 
stituted part of the consideration for 
a conveyance was none the less a find- 
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tiary facts.* 


of facts.® 


[§ 1154] ¢. Ultimate or Probative Facts.+ 
it is sometimes difficult to distinguish between find- 
ings of ultimate fact and findings of evidential 
facts,?, and whether a particular finding is one of 
ultimate or probative fact will depend upon the 
circumstances involved,’? generally speaking the dis- 
tinction is that the findings of evidentiary facts re- 
late to evidence of the existence of some other fact, 
and those of ultimate fact to the final resulting ef- 
fect reached by logical reasoning from the eviden- 
Mere evidentiary facts have no bear- 
ing on the conclusions of law stated upon a finding 
The general rule of construction in sup- 
port of the judgment*® applies to construction of 
findings of ultimate facts.? 


[§§ 1153-1154 


While 


In determining the suf- 


ficiency of findings,® a finding of ultimate facts in- 


ing of fact because it appeared under 
the label ‘“‘conclusions of law.’ Platte 
Valley Bank of Cosby v. Farmers’ & 
Traders’ Bank, 14 S.W.(2d) 12, 223 
Mo.App. 500. 

[e] Damages.—A purported con- 
clusion of law ordering judgment for 
a pedestrian struck by an automobile 
in the sum of one thousand five hun- 
dred and nine dollars was itself a find- 
ing of fact. Linberg v. Stango, 297 P. 
OP211 Calvi 7al on Agu Robb. 


[f] Enforcement of lien.—In an 
action in the nature of a suit in in- 
terpleader by owners of a building 
against the contractor, its surety, and 
lien claimants, statement of the trial 
court, and adopting the referee’s find- 
ings, that the claimants were entitled 
to enforce liens on plaintiffs’ proper- 
ty for payment of the amounts due 
them as previously set forth, amount- 
ed to a finding of fact that the sums 
were due, although included within 
the conclusions of law. Terry v. 
Southwestern Bldg. Co., 185 P. 212, 
43 Cal.App. 366. 

Cg] Ownership.—Finding that 
plaintiff is the owner of the ditch, 
subject to the rights of defendants 
as in the judgment set forth, although 
appearing in the conclusions of law, 
is a finding of fact. Ayer v. Grondo- 
el Seukelon don @aleAcup pater Se 


[h] Itemized description of prop- 
erty with statement as to value of 
individual’s interest therein, although 
mistakenly placed among conclusions 
of law, was a finding of fact as to 
value. Haley v. Traeger, 268 P. 459, 
92 Cal.App. 360. 


93. U.S.—Lambert Lumber Co. v. 
Jones Engineering & Construction Co., 
47 H.(2d) 74 [cert den 51 S.Ct. 489, 
283 U.S. 842, 75 L.Ed. 1452]. 


Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; Smith v. Armstrong, 
260 P. 347, 85 Cal.App. 624. 


Conn.—Finlay v. Swirsky, 
420, 108 Conn. 624. 


Tex.—McGuffey v. Pierce-Fordyce 
Oil Ass’n., (Civ.App.) 211 S.W. 335. 


Utah.—Skeen v. Van Sickle, 15 P. 
(2d) 844; Pinney v. Pinney, 245 P. 
329, 66 Utah 612; Montenaire Mining 
Co. v. Columbus Rexall Consol. Mines 
Co., 174 P. 172, 53 Utah 413; West- 
minster Inv. Co. v. McCurtain, 118 P. 
564, 39 Utah 544. 

“That a conclusion of law may be 
placed in the category of findings of 
fact does not change the character of 
the conclusion, and make it something 
that it is not.” Lambert Lumber Co. 
vy. Jones Engineering & Construction 


131 A. 


cludes by implication a finding of all probative or 
evidentiary facts necessary to sustain it,® and a 


Co., 47 F.(2d) 74, 77 feert den 51S. 
Ct. 489, 283 UsS..842, 75 Dd: dasZan 


[a] Conclusion that party is not 
innocent purchaser of a note is one of 
law, and must be so regarded, al- 
though found among findings of fact. 
Smith v. Armstrong, 260 P. 347, 85 
Cal.App. 624. 


24 Smith v. Armstrong, supra; 
Durflinger v. Baker, 49 N.E. 276, 149 
Ind. 375; Hammann v. Mink, 99 Ind. 
279; Knox v. Trafalet, 94 Ind. 346; 
Foster v. Malsbary, 157 N.E. 446, 86 


Ind.App. 411; Harris v. Riggs, 112 
No 365 63 IndiApps, 2015) Steeeauis 
ete., R. Co. v. Howard, 119 N.W. 1032, 
23 S.D. 34. : 

$5. Adler v. Rosen, 207 P. 467, 104 
Or. 418. 

$6. Jones v. Hines, 87 So. 531, 205 
Ala. 145; Adler v. Rosen, 207 P. 467, 
104 Or. 418. 

97. Postal Telegraph-Cable Co. v. 


City of Los Angeles, 128 P. 19, 164 
Cal. 156. 


98. Fleischman Const. Co. v. U. 
S., 46 S.Ct. 284, 270 UiS. 349,70 Lima: 
624; Morrison Mill Co. v. Hartford 
Fire Ins. Co. of Hartford, Conn., 35 
F.(2d) 862 [aff 32 F.(2d) 271]. 


99. Dow v. Swain, 58 P. 271, 125 
Cal. 674. 


1. Controlling effect see supra § 
1110. 


2. Oregon Home Builders vy. Mont- 
pomnery. Inv. Co., 1849P2 487594 Or: 
ote. 

3. Ford v. Cotton, 256 P. 301, 82 
Cal.App. 675. 


{a] Credibility of witness.—A 
finding by the court, to the effect 
that there was nothing in the appear- 
ance, manner of testifying, or attitude 
on the witness stand of certain wit- 
nesses to cause the court to disbe- 
lieve any of their testimony, is not 
a finding of an ultimate fact, and can- 
not be used to impeach the judgment 
rendered by the court. Ravany v. 
Equitable Life Assur. Soc. of U. S. 
194 Pr 8.13; 26) NGM alte 


4 Oregon Home Builders v. Mont- 
eo Iny. Col, 184 B. 4875 940r 


Je 


> 


5. Diedrich v. Way, 119 N.E. 223, 
67 Ind.App. 375. 


6. See supra § 1149. 


7. Tower v. Wilson, 188 P, 
Cal.App. 123. 


8. See supra §§ 1092-1101. 


9. Aronson & Co. y. Pearson, 249 
PLT IRGC ali 295% 


87, 45 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1154-1155] 


finding that contradictory probative declarations are 


untrue.?® 


[§ 1155] d. Implied and Negative Findings—(1) 
Findings and conelusions include not 
only that which is expressly stated, but also mat- 
ters of necessary implication from the language 
used,'! as where a fact not expressly found is in- 


In General. 


[a] “A finding upon the fact of 
title or ownership is good without a 
finding of the particular facts upon 
which such title or want of title de- 
pends.’ Cooley v. Miller & Lux, 105 
P. 981, 986, 156 Cal. 510 [quot Aron- 
son & Co. v. Pearson, 249 P. 191, 196, 
199 Cal. 295]. 

Lol Mord yaiCotton, 1256). Ps 
Cal.App. 675; Tower v. Wilson, 
P. 87, 45 Cal.App. 123. 

11. Ark.—Betts v. Brundidge, 32 
S.W.(2d) 818, 182 Ark. 830. 


Cal.—Nelson v. Steele, 130 P. 886, 
165 Cal. 15; Wood \v. Girot, 282 P. 
981, 102 Cal.App. 160; Lincoln v. Hog- 
Bara, eco ©. 010, 66 CalApp.” 196: 
Dreisbach v. Braden, 181 P. 262, 40 
Cal.App. 407; Singh v. C. H. & O. B. 
HullerCo:, 179 PE. 710; 39 Cal-App. 6137 
Jocuzzi v. Jocuzzi, 176 P. 872, 38 Cal. 
App. 533. 

Conn.—Hadfield v. Tracy, 125 A. 
199, 101 Conn. 118, 34 A.L.R. 581. 


fowa.—Miinch v. Miinch, 126 N.W. 
937, 148 Iowa 18. 


Mass.—White v. Beacon Trust ‘Co., 
177 N.E. 853; Maclary v. Morgan, 119 
N.E. 189, 230 Mass. 80. 


Minn.—Aiken v. Timm, 
234, 147 Minn. 317. 


Mo.—Waverly Sales Co. v. 
(App.) 194 S.W. 1085 


N.H.—Wheat v. Carte; 106 A. 602, 
a9 NH. 150: 


Okl1.—Gorman v. Carlock, 179 P. 38, 
72 Okl. 104. 


Tex.—Lawson-Richards, Tne oe ¥. 
Blalock Lumber Co., (Civ.App.) 30 S. 
W.(2d) 797; Oakwood State Bank of 
Oakwood v. Durham, (Civ.App.) 21 
S.W.(2d) 586; Bruck Bros. v. Lipman, 
Speir & Hahn, (Civ.App.) 228 S.W. 
303. 

[a] For example (1) finding that 
property was delivered to purchaser 
was a sufficient finding upon the ques- 
tion whether the property was capa- 
ble of manual delivery. Dreisbach v. 
Braden, 181 P. 262, 40 Cal.App. 407. 
(2) In action on an option for pur- 
chase “at the market price in Im- 
perial Valley,” finding of a current 
market price was sufficient without 
use of the words “Imperial Valley.” 
Singh v. C. H. & O. B. Fuller Co., 179 
P. 710, 39 Cal.App. 613. (38) A finding 
that a letter mailed was not received 
is equivalent to a finding that the 
circumstances of the mailing proved 
by the evidence did not raise the pre- 
sumption of reception. Bruck Bros. 
v. Lipman, Speir & Hahn, (Tex.Civ. 
App.) 228 S.W. 303. 

[b] Technical defects.—The find- 
ings of the trial court are to be con- 
strued in the light of the evidence 
offered and received on the trial, and 
technica] defects therein will be sup- 
plied by intendment as to issues not 
contradicted or disputed by the par- 
ties, and on which the evidence leaves 
no fair doubt. Aiken v. Timm, 180 N. 
W. 234, 147 Minn. 317. 


{[e] In Indiana.—(1) A _ general 
finding for a party is a finding of all 
facts necessary to support it. See 
Indiana cases infra § 1159 text and 
note 59. (2) Nothing can be added to 
a special finding by presumption, in- 
ference, or intendment. State v. 
Meiser, 168 N.E. 185, 201 Ind. 337. To 


301, $2 
188 


180 N.W. 
Ford, 
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custom,?? legal 
computation.!4 


same effect Daily v. Smith, 118 N.E. 
312, 66 Ind.App. 393. (3) Where 
there is a special finding, the amount 
of recovery must follow conclusions 
of law. Talbot v. Talbot, 167 N.E. 
Dooy 4 Ind Apps isos. (4) Le con= 
struing a special finding of facts, 
facts necessary to entitle plaintiff to 
recover, and which are not found, are 
conclusively presumed not to have 
been proved. Pfafflin v. Schmidt, 125 
N.E. 431, 71 Ind.App. 496. 


Probkative sustaining 
supra § 1154. 
Subsidiary facts see infra § 1156. 


Sufficiency of findings see supra §§ 
1092-1101. 


12. Hadfield v. Tracy, 125 A. 199, 
101 Conn. 118, 34 A.L.R. 581. 


[a] Margin account.—A _ finding 
that the customary conditions of mar- 
gin accounts existed between a stock- 
broker and its customers was equiva- 
lent to finding that defendant’s deal- 
ings with a broker contemplated a 
hypothecation of stock bought for 
him. / Hadfield v. Tracy; , 125 A.) 1995 
101 Conn. 118, 34 A.L.R. 581. 


18. Keese v. Beardsley, 213 P. 500, 
190 Cal. 465, 26 A.L.R. 1538; Marple 
v. Jackson, 193 P. 940, 184 Cal. 411; 
City of Seattle v. Shorrock, 170 P. 590, 
100 Wash. 234. 


{a] Acknowledgment. — If ac- 
knowledgment was essential to the 
recordation of an agreement, a finding 
that it was in fact recorded was an 
implied finding that it was acknowl- 
edged. Keese v. Beardsley, 213 P. 500, 
190 Cal. 465, 26 A.L.R. 1538. 


[b] Delivery of deed.—Where a 
complaint alleged that wife owned 
premises by virtue of a described deed 
by her husband to her, a finding that 
all of the allegations of the complaint 
were true implied a finding that the 
deed was duly delivered. Marple v. 
Jackson, 193 P. 940, 184 Cal, 411. 


[ec] MNotice.—Finding that a city 
negligently permitted rough snow and 
ice to accumulate and remain for two 
weeks on a walk necessarily implies 
that the city had notice of accumula- 
tion. City of Seattle v. Shorrock, 170 
P. 590, 100 Wash. 234. 


14. Sannes v. McEwen, (Cal.App.) 
LO" PuC2Zd) $1. 


15. Cal.—Peak v. Republic Truck 
Sales Corporation, 230 P. 948, 194 Cal. 
782; Spadoni v. Maggenti, (App.) 8 
P.(2d) 874; Reed v. Cornell, 201 P. 
608, 54 Cal.App. 179; Ayer v. Gron- 
doni, 187 P. 1387, 45 Cal.App. 218. 


Conn.—Goffredo vy. Maxen, 111 A. 
622, 95 Conn. 445; Jester v. Naples, 
109 A. 894, 94 Conn. 567. 


Idaho.—Dukes v. Board of County 
Com’rs of Boise County, 107 P. 491, 
17 Idaho 736. 

Ind.—Andrews v. Peters, 145 N.E. 
579, 82 Ind.App. 200. 

Iowa.—Toedt v. Bollhoefer, 218 N. 
W. 56, 206 Iowa 39. 


Kan.—Huston v. Tower, 268 P. 839, 
126 Kan. 527. 

Mass.—Medford Trust Co. v. Prig- 
gen Steel Garage Co., 174 N.E. 126, 
278 Mass. 349; Matthys v. First 
Swedish Baptist Church of Boston, 
112 N.E. 228, 223 Mass. 544. i 


facts see 
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ferred from express findings by reason of business 


presumption,'*? or mathematical 


In other words, a finding or con- 
clusion will have the legal effect of a decision or de- 
termination of any matter or issue necessarily in- 
volved and settled by the finding made,*® and this 
rule has been applied among other instances,?® to 


Mo.—Chicago, B. & ReiCopave 
Vanden-Boom, (App.) 30 S.W. (2d). 
186; Mytton v. Missouri Pac. Re Co:, 
(App.) Salah SE AW as lalals 


Okl.—Home Ins. Co. v. Paul, 261 P. 
927, 128 OkI.,.142. 


Tex.—Bushnell v. Holterman, (Civ. 
App.) 32 S.W.(2d) 899; Walcowich 
Bros. v. Hysaw, (Civ.App.) 9 S.W. 
(2d) 1046. 


Utah.—Westexyn Securities Co. v. 
Spiro, 221 P. 856, 62 Utah 623; Pettit 
vy. Clawson) 195) PP, 199,57 Utah 419: 


[a] Adoption of jury finding.—In 
equity case, where jury found facts 
as alleged in counterclaim which had 
not been denied, and court erroneous- 
ly, in its findings, excluded counter- 
claim and admissions contained there- 
in, its finding in legal effect adopted 
jury’s finding as being supported by 
evidence, if evidence excluded was 
admissible. Swanson y. Sims, 170 P. 
774, 51 Utah 485. 


[b] Cross action.—(1) Where de- 
fendant could recover on cross action 
only by showing he did not owe debt 
sued on, finding that defendant owed 
debt was implied finding against de- 
fendant on cross action. Bushnell v. 
Holterman, (Tex.Civ.App.) 32 S.W. 
(2d) 899. (2) In action for compen- 
sation for services performed at de- 
fendant’s request, in which defendant 
filed cross complaint, where facts al- 
leged in cross complaint were not in- 
consistent with those alleged in com- 
plaint, being merely an offset in part, 
court’s finding of indebtedness due 
plaintiff necessarily involved a con- 
sideration of the claim in the cross 
complaint. Jacuzzi v. Jacuzzi, 176 P. 
872, 38 Cal.App. 533. 


[ce] aches. — Where defendant's 
motion for dismissal of case on the 
ground of laches was submitted and 
considered by the court in connection 
with the merits of the case, the 
court’s finding as to laches of plain- 
tiffs must be considered and treated 
as applying with equal force to the 
matters alleged in the answer as to 
the merits as well as those raised by 
the motion for dismissal. Pettit v. 
Clawson, 195 P. 199, 57 Utah 419. 


[d] Parties asserting easement.— 
On bill to restrain defendant church 
from permitting its roof to project 
over plaintiff's premises, finding that 
use had been under claim of right was 
a finding that not only defendant, but 
also each of several successive own- 
ers of the dominant estate, had 
claimed the right to have roof project 
over plaintiff’s land. Matthys v. First 
Swedish Baptist Church of Boston, 
112 N.E. 228, 223 Mass. 544. 


[e] Recovery for property deliv- 
ered.—Where sale contract provided 
that, as money became due to seller 
under its terms, he was to receive 
eredit on his indebtedness to buyer, 
in seller’s action for purchase price, a 
finding that defendant owed seller 
nothing was a complete answer to 
seller’s contention that he was en- 
titled to judgment for value of prop- 
erty actually delivered without af- 
firmatively showing payment of his 
indebtedness. Peak v. Republic Truck 
Sales Corporation, 230 P. 948, 194 Cal. 
782. 


16. See supra text and notes 11-14. 
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§§ 1155-1158] . 


with those not found.?> A finding in the form of a 
negative pregnant attempting to negative an af- 
firmative allegation implies the truth of the alle- 
gation.?® 


[§ 1156] (2) Implication To Support Judgment. 
In accordance with the general rule that findings 
will be construed to support the judgment,?? wher- 
ever from the facts expressly found other facts 
may be inferred which will support the judgment, 
such inference will be made,*® it has been held that 
entry of a decree imports a finding of. subsidiary 
facts necessary to warrant it.2® Conversely, the 
court will not ordinarily imply findings which would 
defeat the judgment.*°® 


[§ 1157] (3) Findings as to Truth of Allegations. 
A general finding as to the truth of allegations in 
a pleading is equivalent to a special finding respect- 
ing facts alleged therein,*1 and the absence of ex- 
press findings as to such facts is immaterial.42 A 
finding that all the allegations of a pleading are 
true has been construed as a finding of the truth 
not only of what is expressly alleged,*? but also of 
what may reasonably be implied from the allega- 
tions,#* and a finding that the allegations of a 
complaint are true is an implied finding of the 
facts therein alleged.4® General findings that alle- 
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gations of a pleading are untrue means merely that 
the pleader did not prove what he alleged,*® and will 
not be construed as affirmatively establishing the 
contrary of the allegations,*’ although a finding that 
each and all of the allegations touching a particular 
matter are untrue has been construed as equivalent 
to a finding that the facts were the contrary of what 
was alleged.*® A finding that all of the allegations 
of a pleading “are not true” is not a finding that ali 
of them are untrue,*® nor that any particular one of 
them is untrue.°® Finding that all the allegations of 
the pleadings not embraced within the express find- 
ings of fact are not true should not be construed 
as negativing the truth of express admissions of the 
pleadings.®1 <A finding that all of the denials and 
allegations in an answer to a specified complaint are, 
each and every one, supported by the evidence and 
true, is equivalent to a finding that each allegation 
of such complaint is untrue.°* 


[§ 1158] (4) Refusal or Failure To Find.®? Re- 
fusal to find a fact requested is not necessarily 
equivalent to an affirmative finding to the contrary.** 
On the other hand, where the record shows that 
the court found for defendant on one affirmative de- 
fense only, it has been held that an inference arises 
that it found against defendant on all other affirma- 
tive defenses.°® 


35. Tehama County Bank v. Crum- 
ley, 16 P. 207, 74 Cal. 461; Graham v. 
Kibble, 2 N.W. 455, 9 Neb. 182; Ismael 
v. Guanzon, 2 Philippine 347; Milwau- 
kee Nat. Bank v. Gallun, 92 N.W. 567, 
116 Wis. 74. See Atkins v. Little, 17 
Minn. 342 (holding that a finding of 
fact to the effect that a person ‘‘sold”’ 
his interest in a mill implies that he 
received value therefor, when there 
is nothing to indicate the contrary). 

[a] Sufficient negation.—(1) A 
finding that damages sought to be re- 
covered accrued within a period cov- 
ered by limitations immediately prior 
to the commencement of the action, 
when such statute is made a defense, 
is a sufficient finding on such defense 
and negatives it. Shurtliff v. Exten- 
sion Ditch Co., 94 P. 574, 14 Idaho 
416. (2) A finding that the agent 
who transacted all of a certain busi- 
ness for a corporation had no knowl- 
edge that a mortgage had been paid is 
a sufficient finding that the corpora- 
tion had no notion of such facts and 
negatives the idea that the corpora- 
tion had notice. Connecticut Mut. L. 
Ins. Co. v. Talbot, 14 N.E. 586, 113 Ind. 
373, 3 Am.S.R. 655. (3) Where the 
court found that plaintiff had ren- 


dered services worth a stated amount, ' 


and that he had been paid a named 
sum, the finding sufficiently made it 
appear that only the amount named 
had: been paid, and defendant could 
not object that it did not support a 
judgment for the difference. Tyler v. 
Davis, (Cal.) 31 P. 1125. 

86. Kafka v. Bozio, 218 P. 753, 191 
Cal. 746, 29 A.L.R. 833; Wiles v. Ham- 
mer, 226 P. 651, 66 Cal.App. 538; Tor- 
mey v. Anderson-Cottonwood Irriga- 
tion District, 200 P. 814, 53 Cal.App. 
559. 

37. See supra § 1149. 

38. Simpson v. Malter, 185 P, 675, 
43 Cal.App. 662; Terry v. South- 
western Bldg. Co., 185 P. 212, 43 Cal. 
App. 366; Donaldson v. Donaldson, 
170 P. 94, 31 Idaho 180. 

39. Boucher v. Hamilton Mfg. Co., 
156 N.E. 424, 259 Mass. 259. 

40. F. A. Hihn Co. v. City of Santa 
Cruz, 150 P. 62, 170 Cal. 436. 


41. Mazuran v. Stefanich, 272 P. 
772, 95 Cal.App. 327; Barnum v. Jef- 
ferson, 122 N.W. 453, 109 Minn. 1. 


42. Schuster y. Johnson, 145 A. 29, 
108 Conn. 704. : 

43. Lynip v. Alturas School Dist. 
of Modoc County, 141 P. 835, 24 Cal. 
App. 426. 

44. Lynip v. Alturas School Dist. 
of Modoc County, supra. 

[a] Terms of contract.—A finding 
that “all of the allegations of said 
complaint are true’ was a finding not 
only that an assignment, set out in 
hee verba in the complaint, was 
executed, but that its terms were 
true. Lynip v. Alturas School Dist. 
of Modoc County, 141 P. 835, 24 Cal. 
App. 426. 

45. Dreisbach v. Braden, 
262, 40 Cal.App. 407. 


[a] True as to one and untrue as 
to another.—In an action against a 
company and an individual for the 
loss of erops from their negligent 
flooding of plaintiff’s land, a finding 
that the facts alleged in the com- 
plaint, as amended at the trial, were 
true as against the company, and 
were untrue as against the individual 
defendant; will be construed to mean 
that the company did, and that the 
individual defendant did not, ‘‘negli- 
gently and carelessly turn into lateral 
ditch large and unusual quantities of 
water,” etc., as alleged in the com- 
plaint. Haller v. Yolo Water & Power 
Co., 167 P. 197, 34 Cal.App. 317. 


46. Gould v. Crawford, 192 P. 88, 
48 Cal.App. 389. 


47. Gould v. Crawford, supra. 


[a] Tllustration.—In an action to 
foreclose a mortgage, a finding that 
allegations of the answers were un- 
true was only a finding that defend- 
ants did not prove what they alleged 
under oath, and was not a finding that 
certain defendants, who alleged in 
their answer that they were owners 
by reason of a certain conveyance, 
and not simply junior encumbrancers, 
were merely junior encumbrancers 
and not owners. Gould v. Crawford, 
192 P. 88, 48 Cal.App. 389. 


TSl Be 


48. Lathrop v. National Sugar Co., 
116 P. 982, 16 Cal.App. 350. 

[a] Falsity of representations.— 
Where the complaint alleges that the 
sellers of corporate stock falsely rep- 
resented that the corporation owned 
valuable patents of machinery, de- 
vices, and processes for manufactur- 
ing and refining a high grade of mar- 
ketable sugar from wood charcoal, 
that the process was entirely prac- 
ticable, that it had been tested, and 
that great profits could be made, a 
finding that each and all of the alle- 
gations of the complaint touching the 
matter of false representations were 
untrue is a finding that the state- 
ments made were not false but true. 
Lathrop v. National Sugar Co., 116 P. 
982, 16 Cal.App. 350. 

[b] Making of contract.—A gen- 
eral finding that, other than ag ex- 
pressly stated, the allegations of the 
pleadings were not established to the 
satisfaction of the court and were 
found to be not true, was equivalent 
to a special finding that a contract 
alleged was never made. Barnum v. 
Jefferson, 122 N.W. 453, 109 Minn. 1. 


49. Auerbach v. Healy, 161 P. 1157, 
174 Cal. 60. 


50. Auerbach v. Healy, supra. 


51. Martinson v. Hensler, 157 N.W. 
714, 991, 1382) Minn. 437. 


52. Fritz v. Mills, 150 P. 375, 170 
Cal. 449. 


53. Omission to find as negative 
finding see supra § 1079. 

54. Moorehouse v. Brooklyn 
polents RY Co., Tse NE 19) L8bk Ney 
20. ; 


55. Toedt v. Bollhoefer, 218 N.W. 
56, 206 Iowa 39. 

[a] Tllustration.—In an action for 
possession of land and for damages 
for wrongful retaining possession by 
defendant, where the answer set up 
a plea of estoppel and cross petition 
for reformation of the deed, for ex- 
penses in repairing house and taxes 
advanced, Since the docket entry 
showed that the court found for de- 
fendant only on the issue of estoppel, 
the inference arises that the court 
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[§ 1159] e. General and Special Findings. In the 
absence of special findings in irreconcilable conflict 
therewith,®® a general finding imports a finding of 
all subsidiary facts necessary to render it sufficient 
and support it,°’ and the judgment.°8 


found against him on all other af- 
firmative relief sought in the cross 
petition. Toedt v. Bollhoefer, 218 N. 
W. 56, 206 Lowa 39. 


56. Special findings as controlling 
see supra § 1109. 


57. Cal.—Biurrun vy. Elizalde, 242 
P. 109, 75 Cal.App. 44. 


Colo.—Hart v. Monte Vista Bldg. 
ASSN 2 Oa nO. Oe . COlO.m 204+ 
Board of Com’rs of Montezuma Coun- 
ee Frederick, 115 P. 514, 50 Colo. 
464. 


Kan.—Mason y. Harlow, 142 P. 243, 
92 Kan. 1042 [den reh 139 P. 384, 91 
Kan. 807]; Funk v. Shawnee Fire 
Ins: Cone Zome. ob, ot Wane 56.8. 


Mass.—Ferreira v. Zaccolanti, 183 
N.E. 261; Manzi v. Carlson, 180 N.E. 
134; Rich v. Arancio, 178 N.E. 743; 
Engel vy. Checker Taxi Co., 176 N.E. 
179, 275 Mass. 471; Dodge v. Commis- 
sioner of Corporations and Taxation, 
174 N.E. 109, 273 Mass. 187; Rosen- 
thal v. Liss, 169 N.E. 142, 269 Mass. 
373; Nash v. Lang, 167 N.B. 762, 268 
Mass. 407; Gottsman vy. Jeffrey-Nich- 
ols Co., 167 N.E. 229, 268 Mass. 10; 
Brotkin v. Feinberg, 164 N.E. 85, 265 
Mass. 295; Bottini v. Addonizio, 158 
N.E. 846, 261 Mass. 456; Fisher v. 
Drew, 141 N.E. 875, 247 Mass. 178, 30 
A.L.R. 798; Vinal v. Inhabitants of 
Town of Nahant, 122 N.E. 295, 232 
Mass. 412. 

N.H.—Eleftherion v. Great Falls 
Merson. 146 NAY 2 se8 40 Nid o327, 
Spaulding v. Mayo, 122 A. 899, 81 N.H. 
85; Wheat v. Carter, 106 A. 602, 79 
N.H. 150. 


Okl.—Turner v. Turner, 14 P.(2d) 
388; Dixon v. Stoetzel, 276 P. 730, 136 
Okl. 302; Griffith v. Scott, 261 P. 371, 
128 Okl. 125; Nelson v. Hamra, 259 
P. 838, 127 Okl. 141; National Bank 
of Commerce v. Shepard, 243 P. 749, 
116 Okl. 113; State v. Walker, 237 P. 
601, 110 Okl. 256; Apple v. American 
Nat. Bank of Ardmore, 231 P. 79, 104 


Okl. 69; Bynum v. Moore, 223 P. 687, 
101 Okl. 128; Weitz v. Richardson, 
CULE oie LOL OKI. Ole SOMit anv. 


Maud Oil & Gas Co., 229 P. 190, 100 
Okl. 235; Nunley v. Loftis, 220 P. 
841, 100 Okl. 46; Bounds v. Gooch, 
219 P. 105, 92 Okl. 260; Nations v. 
Stone, 217 P. 1031, 92 Okl. 18; Lieber- 
man v. Merring, Martin & Boise Co., 
203 P. 1045, 84 Okl. 168; Johnson v. 
Johnston, 9200 P: 9204, 82 Oks 259 
Miller v. Thompson, 194 P. 103, 80 
Okl. 70; Weaver v. Drake, 193 P. 45, 
79 Okl. 277; Barnett v. Barnett, 189 
P. 743, 78 Okl. 249; Elwood Oil & 
Gas Co. v. Gano, 185 P. 443, 76 Okl. 
287; Gorman vy. Carlock, 179 OS, 
72 Okl. 104; Jackson v. Bates, 170 P. 
897, 69 Okl. 141; Tripp v. Deupree, 
158 P. 923, 60 Okl. 47; Theodore Max- 
field), Co. Vv. Andrus; 155 Po 1163, 56 
Okl. 247; Limestone Rural Telephone 
Gow. Best 155 Piolo 6 "Oke sb 
Shenners v. Adams, 148 P. 1023, 46 
Okl. 368; Bretch Bros. v. S. Winston 
& Sons, 115 P. 795, 28 Okl. 625; De 
Vitt v. City of El Reno, 114 P. 253, 28 
Oki old: 

“General finding imports a finding 
of all the incidental facts essential 
to the conclusion reached of which 
the primary facts are reasonably sus- 
ceptible.” Dodge v. Commissioner of 
Corporations and Taxation, 174 N.E. 
109, 114, 273 Mass. 187. 


“In a civil action triable to the 
court, where the finding of the court 
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In other 


is general, such finding is a finding of 
each specific thing necessary to sus- 
tain the general finding.” Watashe 
v. Tiger, 211 P. 415, 88 Okl. 77 [quot 
anes v. Turner, (Okl.) 14 P.(2d) 
88]. . 

[a] So far as warranted by evi- 
dence, a general finding for defendant 
imports a finding of all subsidiary 
facts necessary to that conclusion. 
Engel v. Checker Taxi Co., 176 N.E. 
179, 275 Mass. 471. 

Implied findings generally see su- 
pra § 1155. 

Sufficiency of findings see supra §$§ 
1092-1101. 

58. U.S.—Odegard v. General Cas- 
ualty & Surety Co., 44 F.(2d) 31. 

Cal.—Biurrun v. Elizalde, 242 P. 
109, 75 Cal.App. 44 


Colo.—Rare Metals Min. & Mill. Co. 


v. Western Colorado Power Co., 213 
P. 124, 73 Colo. 30. 

Kan.—Brady v. Farmers’ Co-Op. 
Creamery & Supply Co,, 154 P. 220, 


97 Kan. 13; Martin v. Hoffman, 93 
Pa G25 eda: Kan. 185; Mushrush v. 
Zarker, 29 P. 681, 48 Kan. 382; Stout 
v. Townsend, 4 P, 805, 32 Kan. 423; 
Winstead v. Standeford, 21 Kan. 270; 
Sweedlund v. Hutchinson, 47-P. Tees 
5 Kan.App. 880; German American 
Nat. Bank v. Thomson, 47 P. 169, 5 
Kan.App. 192; Kirwan v. U. S. Na- 
plop al Bank, 43 P. 796, 2 Kan.App. 

Minn.—Combination Steel, etc., Co. 
v. St. Paul City R. Co., 53 N.W. 1144, 
52 Minn. 203. 


Mo.—Kostuba v. Moeller, 38 S.W. 
946, 137 Mo. 161; White v. Hines, 89 
S.W. 349, 114 Mo.App. 122. 


Okl.—Miller v. J. I. Case Threshing 
Mach. Co., 300 P. 399, 149 Okl. 281; 
Myers v. Hamlin, 291 P. 524, 145 Okl. 
59; Crutchfield v. Griffin, 280 P. 1075, 
189 Okl. 35; Barnett v. Hentges, 238 
P. 188, 111 Okl. 91; Argo v. Pasquali, 
235 P. 602, 109 Okl. 269; Fry v. Wolfe, 


234 P19 106) OK]. 289 Dasuer ve 
Willis, 230 P. 698, 104 Okl. 101; Page 
v. Roddie, 218 P. 1092, 92 Okl. 236; 


Walker v. Holmes, 215 P. 1065, 91 Okl. 
64; Brockman v. Roberts, 213 P. 545, 
89 Okl. 57; Mutual Life Ins. Co. v. 
Boucher, 200 P. 534, 83 Okl. 42; Des- 
kins v. Rogers, 180 P. 691, 72 Okl. 
274; Shawnee Wife Ins. Co. v. Wat- 
kins, 156 P. 181, 53 Okl. 188; Conner 
v. Warner, 152 P. 1116, 52 Okl. 630; 
Davis v. First State Bank of Norman, 
152 P. 122, 51 Okl. 498; Shenners v. 
Adams, 148 P. 10238, 46 Okl. 368; 
Howell v. Howell, 141 P. 412, 42 Okl. 
286; Schafer v. Midland Hotel Co., 137 
Pe 664. 4 3OKY 1d MDS ao urls 
Bros. v. Morad, 139 P. 833, 40 Okl. 
597; J. I. Case Threshing Mach. Co. 
Ve luyonis' & Coy, ess Pa Lote 40nOll 
356; Wrought Iron Range Co. v. 
Leach, 123 P. 419, 32 Okl. 706; Bo- 
hart v. Mathews, 116 P. 944, 29 Okl. 
315; De Vitt v. City of El Reno, 114 
P. 72538, 28 Ol. 315; Kirst Nat: Bank 
v. Arnold, 113 P. 719, 28 Okl. 49; Gar- 
denhire v. Gardenhire, 37 P. 813, 2 
Okl. 484. 


Wyo.—Hinton v. 
3? Wyo. 78. 


“In causes tried to a court, a gener- 
al finding is one of every special thing 
necessary to be found to sustain the 
judgment.” Hinton v. Saul, 259 P. 
185, 191, 37 Wyo. 78. 


59. U.S.—Kokomo Steel & Wire Co. 


Saul, 259 P. 185, 


[§ 1159 


words, a general finding for one party is equivalent 
to a special finding in his favor on every disputed 
fact,°® and a general finding 
stitutes an adverse decision on all issues.°? 
proper case a general finding may be implied from 


against a party con- 
In a 


v. Republic of France, 268 F. 917 [cert 
den 41 S.Ct. 320, 254 U.S. 657, 65 L. 
Fed. 461]. 


Cal.-—Biurrun v. 
109, 75 Cal.App. 44. 


Colo.—Moise Bros. Co. v. Jamison, 
1 P.(2d) 925, 89 Colo. 278. 


Ind.—Baldwin v. Roussey, 136 N.E. 
85, 192 Ind. 300; Aultman & Taylor 
Machinery Co. v. Shell, 111 N.B. 445, 
61 Ind.App. 19; Brett v. Pretorious, 
96 N.E. 214, 48 Ind.App. 527. 


Iowa.—Baker v. Palmer, 186 N.W. 
419, 192 Iowa 1321. 


Ka n.—In re Hoover’s Estate, 180 P. 
275, 104 Kan. 635. 


Mass.—Manzi v. Carlson, 180 N.E. 
134; White v. Beacon Trust Co., 177 
N.E. 853; Lufkin v. Spiller, 146 N.E. 
36, 250 Mass. 458; Godfrey v. Mutual 
Finance Corporation, 136 N.E. 178, 
242 Mass. 197; Bellingheri v. Aliosi, 
126 N.E. 274, 235 Mass. 146; Bends- 
lev v. Lovell, 126 N.E. 389, 235 Mass. 
133; Edelstone v. Schimmel, 123 N. 
E. 333, 233 Mass. 45; Vinal v. Inhabit- 
ants of Town of Nahant, 122 N.E. 
295, 232 Mass. 412; Dooley v. Murphy, 
118 N.E. 287, 229 Mass. 72. 


Mo.—Rubber Tire Supply Co. v. 
saucrcan Utilities Co., (App.) 279 S. 


Okl.—Rogers v. Brummet, 220 P. 
362, 92 Okl. 216; Florence v. Thomp- 
son, 218 P. 800, 92 Okl. 156; Watashe 
v. Tiger, 211 P. 415, 88 Okl. 77, 808} 
92 Okl. 123; Denison v. Phipps, 211 
P. 83, 87 OkKl. 299; Jackson v. Smith, 
200 P. 542, 83 Okl. 64. 


S.D. 
W. 180, 1438 
456. 

Tex.—Kansas Flour Mills Corpora- 
tion v. McDonald, (Civ.App.) 32 S.W. 
(2d) 890; Texas & P. Ry. Co. v. Crock- 
ett, (Civ. App.) 298 S.W. 654. 


[a] Set-off.—Under Rev. L. ec 174 
§ 11, a general finding for plaintiff for 
substantially full amount of claim 
disposed of defendant’s declaration 
in set-off, and was equivalent to find- 
ing that defendant was not entitled 
to recover. Dooley v. Murphy, 118 
N.E. 287, 229 Mass. 72. 


[b] In Washington, “it is, the rule 
that, where a litigant presents several 
issues in support of his demand for a 
single relief to a court, if the deci- 
sion be in his favor upon a discussion 
of less than all the issues, it means 
that the issue or issues not discussed 
are not decided at all but only those 
that are discussed. On the contrary, 
if the decision is against him al- 
though the court may discuss less 
than all the issues presented it means 
necessarily that all the issues pre- 
sented have been considered and de- 
cided against him for the reason that 
if any one of them is valid he must 
prevail.” State v. Johnson, 248 P, 
423, 425, 139 Wash. 525. 


60. Betts v. Brundidg 32 S.W. 
(2d) 818, 182 Ark. 830; Connor v. 
Thornburgh, PASE MS AAPA 140 Okl. 16; 
Southwest Nat. Bank v. Evans, 221 
deh ey ms Okl. 185; Southwest Nat. 
Bank.v. McVey, 221 P. 784, 94 Okl. 
231; Rogers v. Brummet, 220 P. 362, 
92 Ol. 216; State v. Jordon, 248 P. 
432, 139 Wash. 706; State v. Johns, 
248 P. 423, 139 Wash. 525. 


[a] Illustration.—If the previous 
business relations between a bank and 


Elizalde, 242 P. 


142 N. 
N.W. 369, 32 S.D. 160, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


& 


§§ 1159-1161] 


other general and specific findings.®? 
sence of a request for a special finding, findings of 
the court must be construed as general,®? a finding 
made after withdrawal of a request therefor will be 
considered only as a general finding,®*® and an oral 
statement made by the court without request 1s 


not a special finding.°4 


[§ 1160] 18. Conclusiveness and Effect®*—a. In 
findings of fact are 
conclusive on the rights of the parties as to the 1is- 
sues necessarily involved and passed on,°* until 
formally set aside by the trial or appellate court.®* 
not conclusive where unau- 
thorized,®* not necessary to judgment,®® or purely 
The findings and conelusions prepared 


General. Generally speaking, 


Findings are, however, 


optional.*° 


depositor are such as to charge the 
bank with notice of probable agency 
or special ownership of the funds, and 
hence that a banker’s lien cannot be 
asserted, the question becomes an is- 
sue of fact between the parties, and 
a general finding against plaintiff isa 
finding in favor of defendant on the 
question of agency or special owner- 
ship of the funds. Southwest Nat. 
Bank v. MeVey, 221 P. 784, 94 Okl. 
231; Southwest Nat. Bank v. Evans, 
22 PA 53,494 OKL 135: 

{b] Finding that complaint was 
without equity necessarily implied ad- 
verse finding on question of fact. 
Betts v. Brundidge, 32 S.W.(2d) 818, 
182 Ark. 830. 

61. Fletcher v. Lloyd, 242 P. 746, 
WbeCal. App. 205. 

[a] Tllustration.—Findings that 
all allegations of complaint and an- 
swers of two defendants were true, 
except as specifically found other- 
wise, and that plaintiff's injury was 
caused by an automobile driven by a 
third defendant, implied a general 
finding, not contradicted by other 
findings, that the first two defendants 
were not negligent. Fletcher v. 
Lloyd, 242 P. 746, 75 Cal.App. 205. 

62. Overbay v. Fisher, 115 N.E. 
366, 64 Ind.App. 44; Timm v. Low, 
104 N.E. 870, 56 Ind.App. 47. 

[a] Where neither party requested 
special finding on a trial without a 
jury, the finding, although lengthy, 
was treated as a general finding. 
Timm v. Low, 104 N.E. 870, 56 Ind. 
App. 47. 

63. Geisendorff v. Cobbs, 
236, 47 Ind.App. 573. 


64. Meridian Lumber Co. v. Lowry 


94 N.E. 


Lumber Co., 229 S.W. 267, 207 Mo. 
App. 41. 
[a] Tllustration.—In an action 


tried by the court where defendant 
interposed a counterclaim for demur- 
rage caused by mistake in routing, a 
statement by the trial judge that 
there was no evidence the delay would 
not have been as great over the des- 
ignated route, and that the claim for 
demurrage was against the railroad, 
was merely an expression of the 
court’s attitude, and not a special 
finding or declaration of law, espe- 
cially where it was not made at the 
request of either party and does not 
fall within provisions of Rev. St. 
(1909) § 1972. Meridian Lumber Co. 
v. Lowry Lumber Co., 229 S.W. 267, 
207 Mo.App. 41. 

65. Conclusiveness of findings as 
to jurisdictional questions see Judg- 
ments § 851. 

Conclusiveness of verdict and find- 
ings om appeal see Appeal and DPrror 
§§ 2834-2860. 

66. U.S.—Navajo County v. Mes- 
mer, 4 F.(2d) 821. 

[64 C. J.—81] 


TRIAL 


In the ab- 


ment.*! 


[64 C.J.] 1281 


and filed by the trial judge as a part of the record of 
the case cannot be contradicted by oral statements 
of the judge at the time of his rendition of judg- 
Where a purported finding of fact is a 
mere conelusion that the evidence is not sufficient 
to authorize relief, it is the same in legal effect as 


though the court had sustained a general demurrer 


ing of Referee. 


Ark.—Cherry v. Peay, 171 S.W. 924, 
1145 “Ark. 607. 

Cal.—Burke v. Meyerstein, 271 P. 
843, 94 Cal.App. 349; Tower v. Wil- 
son, 188 P. 87, 45 Cal.App. 123. 

Idaho.—Broadbent v. Brumback, 16 
P. 555, 2 Idaho (Hasb.) 366 [appeal 
dism 12 S.Ct..978, 145.U.S. 631, 3 
Hd. 847]. 

Ind.—Bird v. St. Tonn's Episcopal 
Church, 56 N.B. 129, 154 Ind. 138. 


Or.—Martin v. Eagle Development 
Co, 69: BP. 216, 41 (Orre443; 

Porto Rico.—Forteza v. 
Porto Rico 28. 

S.C.—Latham v. Harby, 27 S.E. 862, 
50 S.C. 428. 

[a] Items.—A finding that certain 
Services have been wholly paid for 
is conclusive as to each item of such 
services. Broadbent v. Brumback, 16 
P. 555, 2 Idaho (Hasb.) 366 [appeal 


Enrich, 18 


dism 12 S.Ct. 978, 145 U.S. 631, 36 L. 
Ed. 847]. 
[b] Terms of contract.—Burke v. 


Meyerstein, 271 P. 343, 94 Cal.App. 
349; Consolidated Lumber Co. v. City 
of Los Angeles, 166 P. 385, 33 Cal. 
App. 698. 


[ec] Parties to contract.—An ex- 
ception to a conclusion of law that 
contractors were entitled to a me- 
chanic’s lien against a church on the 
ground that the contract was that of 
individuals who signed it on behalf 
of a-church, and not that of the 
church, is unavailing, where the court 
has expressly found the contract to 
have been that of the church. Bird 
v. St. John’s Episcopal Church, 56 N. 
EB. 129, 154 Ind. 138. 


[d] Recital as to basis of findings. 
—An objection that the court erred 
in rendering a decree without proof 
of any of the material allegations in 
the complaint denied by the answer 
is untenable where the findings of 
fact recite that they were made from 
“the admission of the pleadings and 
the evidence taken,’ since such re- 
cital imports verity and precludes in- 
quiry. Martin v. Hagle Development 
Co., 69 P. 216, 41 Or. 448. 

67. Miller v. St. Louis, etc., R. Co., 

S.W. 85, 162 Mo. 424; Fisher vy. 
50 PP: 619, 15 Utah o17. 
Alaska 
22 


63 
Emerson, 
68. Martin v. Heckman, 1 
L655, Oahu Ray ete. ‘Co. Va isailiy 
Hawaii 673. 
69. Burke v. Meyerstein, 
343, 94 Cal. App. 349. 


Pail Megs 


70. Smith v. Clark, (Tex.Civ.App.) 
266 S.W. 518. 
[a] In Texas, under statute, de- 


fendants were not bound by findings 
made at their request, where trial 
was before jury, since the court was 
not bound to make them. Smith v. 
Clark, (Civ.App.) 266 S.W. 518. 


71. Long v. Smith, (Tex.Civ.App.) 


to the complaint and dismissed the action.?? 

[§ 1161] b. Similarity to Verdict of Jury or Find- 
The findings and conclusions of the 
trial court have the effect of a verdict,** a general 
finding for one of the parties being equivalent to a 
general verdict ;74 and findings of tact, when made, 
are analogous to, and have the force and effect of, 
a special verdict,’® 


or the findings of a ref 
162 S.W. 25. 
72. Monetaire Mining Co. v. Co- 


lumbus Rexall Consol. Mines Co., 174 
P. 172, 53 Utah 413. 

73. National Engraving Co. v. 
Queen City Laundry, 138 N.W. 575, 92 
Neb. 402; Page v. Roddie, 218 P. 1092, 
92 Okl. 236; State v. Twenty Barrels 
of Whisky, 176 P. 673, 104 Wash. 382; 
Colvin v. Clark, 165 P. 101, 96 Wash. 


a 


. Meyer v. Everett Pulp & Pa- 
per Co., 193 EH. 857, 113 €.C.A. 643 
[rev, 184.0. 945]; “Rhodes wv. Unags. 
Nat. Bank, 66 (RS (5 125 3: CicsA e125 
34 L.R.A. 742; State v. Twenty Bar- 
aoe of Whisky, 176 P. 673, 104 Wash. 


[a] Overruling of motion to dis- 
miss.—A finding for plaintiff is in ef- 
fect an overruling of a motion to dis- 
miss, on ground there was no evi- 
dence to justify decree for plaintiff. 
Arkansas Game & Fish Commission v. 


Shere, 29 S-W.(2d), 294, W8i Ark 
75. Ark.—Woodruff v. McDonald, 
33 Ark. 97. 
Colo._—_Johnson y. Bailey, 28 P. 81, 
17 Colo. 59. 


Iowa.—Magness v. Modern Wood- 
men of America, 123 N.W. 169, 146 
Iowa 1; Hill v. Clarinda, 72 N.W. 542, 
103 Iowa 409. 

Ky.—Cooper’s Adm’r v. Cunning- 
ham, 8 Ky.L. 879; Beall v. Bethel, 3 
Ky. lbs GORE 

Mich.—Donohue vy. Merriam, 213 N 
W. 150, 238 Mich. 253. 

Mo.—Idalia Realty & Development 
Co. v. Norman’s Southeastern Ry.7Co., 


219 S.W. 923; Leavitt v. Taylor, 63 S 
W. 385, 163 Mo. 158; Broderick v. Lu- 
cas’ Bx’r, (App.) 182 S.W. 154. 


Neb.—National HPngraving Co. v. 


Queen City Laundry, 138 N.W. 575, 
92 Neb. 402. 
N.H.—Town of Tilton v. Sharpe, 


151 A. 452, 84 N.H. 398. 
N.Y.—Hanschall v. Swan, 51 N.Y-S. 
42, 23 Misc. 304. 
Okl.—Smith v. Spencer, 
8 Okl. 459. 


Or.—Morris v. Leach, 162 P. 253, 82 
Or. 509; McClung v. McPherson, 81 
BisbG67, sic) bots, Aiea Onunic auley lomnva 
EVID Yazor aks. eedle OO ke iGe 


Tex.—Cook v. Mann, (Commn.App.) 
40 S.W.(2d) 72 [rev (Civ.App.) 23 S. 
W.(2d) 860]; Texas, etc., R: Co! Vv. 
Hoskins, 2 Tex.App.Civ.Cas. § 66. 
sh. »v. Twenty Barrels of 
Whisky, 176 BP. 673, 104 Wash: 332- 
Bard yv. Kleeb; 25..P.) 467, 2%. 2 Tos 
Wash. 370. 

Wis.—Heeron v. 
17. 

[a] Facts proved and found take 
the place of the evidence which be- 


58 P. 638 


Beckwith, 1 Wis. 
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eree,’® and are so considered when passed on by a 


reviewing court.*7 


[§ 1162] 19. Objections and Exceptions’*—a. Ne- 
In general, errors and defects in the find- 
ings of fact*® or conclusions of law®® cannot be taken 
advantage of unless presented by proper and timely 
objection, this rule being applicable, for example, 
to such matters as a lack of findings*! or of spe- 
cial findings,®2 or defects in the findings made;*? 
and a party who has failed to object will not be heard 
to complain that findings were not sufficiently spe- 
cific,s+ nor that they were in a form other than 


cessity. 


comes immaterial. Town of Tilton v. 
Sharpe, 151 A. 452, 84 N.H. 393. 

[b] Presumptions overcome.—A 
presumption as to value of collateral 
at time of sale was overcome by find- 
ings that it was sold at a certain sum 
which was the highest price obtain- 
able. Wagy v. Atkinson, 122 P. 830, 
18 Cal.App. 178. 

{c] Memorandum by trial court 
not made at the request of either par- 
ty does not fall within Rev. St. (1909) 
§ 1972, and so does not have the ef- 
fect of a special verdict, but is to be 
treated as a general verdict. Joblin 
v. Illinois Surety Co., 182 S.W. 143, 
193 Mo.App. 132. 

76. Town of Tilton v. Sharpe, 151 
A. 452, 84 N.H. 393. 

77. See Appeal and Error § 2853. 


7g. Amendment or correction in 
trial court see supra §§ 1114-1130. 

Saving questions for review see Ap- 
peal and Error §§ 825, 826. 

79, Ind.—Lehman v. City of Go- 
shen, 98 N.E. 1, 710, 178 Ind. 54. 

Mich.—Sparzak v. Lachut, 230 N.W. 
920, 251 Mich. 155; Merrill v. Newton, 
58 N.W. 69, 99 Mich. 226. 


Minn.—Hewitt v. Blumenkranz, 23 
N.W. 858, 33 Minn. 417; Smith v. Pen- 
dergast, 3 N.W. 978, 26 Minn. 318. 


Mont.—Joyce v. McDonald, 149 P. 
958, 51 Mont. 163. 

N. Y.—Stokes v. Stokes, 91 N.E. 793, 
198 N.Y. 301; Queen v. Bell, 22 N.Y.S. 
398, 2 Misc. 575. 

Nex, Gult,vete: R. Co. Vv. Kossett, 
1 S.W. 259, 66 Tex. 338; Merriman v, 
Blalack, 122 S.W. 403, 57 Tex.Civ. App. 
270. 

Wis.—Barry v. Schmidt, 15 N.W. 
24,57 Wis. 172. 

See Sneed v. Sabinal Min., etc., Co., 
73 F. 925, 20 C.C.A. 230 (holding that, 
when a special finding is rendered, it 
behooves the party on whom the bur- 
den of proof rests to see to it that 
every fact essential to the relief he 
seeks is directly and unequivocally 
stated). 


so. Ariz.—Santa Rita Land, etce., 
Go. v. Mercer, 73 P. 398, 3 Ariz. 181. 

Ind.—Walters v. Walters, 79 N.E. 
1037, 168 Ind. 45; Adams v. Pittsburg, 
etc., R. Co., 74 N.E. 991, 165 Ind. 648; 
Smith v. Davidson, 45 Ind. 396; Amer- 
ican Surety Co. of New York v. State, 
127 N.E. 844, 76 Ind.App. 260. 

Iowa.—British American Assurance 
Co. v. Neil, 41 N.W. 382, 76 Iowa 645. 

Mass.—Given v. Johnson, 100 N.E. 
369, 213 Mass. 251. 

N.Y.—Ross v. Caywood, 56 N.E. 629, 
does IN = 259. 

Pa.—kKingston v. Lehigh Valley 
Coal Co., 84 A. 820, 236 P. 350, 41 L. 
R.A.N.S. 1059. 

Alta.—Meunier v. Canadian North- 
ern R. Co., 3 Alta.L. 345. 


TRIAL 


[a] Pailure to object by exception 
to conclusions of law, which is the 
only way of questioning the conclu- 
sions of law from the findings of fact 
by the court, constitutes a waiver of 
error in the conclusions. Smith v. 
Davidson, 45 Ind. 396. 

81. Idaho.—Kirkpatrick v. 
patrick, 10 P.(2d) 1057. 

Ilowa.—kKruck v. Prine, Baker & Co., 
22 Iowa 570. 


Kan.—Crisfield v. Neal, 
36 Kan. 278. 


Nev.—McClusky v. 
Nev. 47, 90 Am.D. 512. 


N.M.—Dailey v. Foster, 134 P. 206, 
17 N.M. 654. 


Okl.—Stone v. Spencer, 191 P. 197, 
79 Okl. 85; Simpson Tp. v. Hill, 137 
P. 348, 40 Okl. 233. 


Tex.—Hatton v. Bodan Lumber Co., 
123 S.W. 163, 57 Tex.Civ.App. 478. : 


Wis.—Barry v. Schmidt, 15 N.W. 
24, 57 Wis. 172. 


“While the right of a party to have 
the trial court make separate findings 
of fact and conclusions of law is a 
substantial right, the rule is well set- 
tled that, where the court attempts 
to make special findings upon the re- 
quest. of a party, and inadvertently 
fails tou make special findings on some 
particular matter in controversy, or 
makes such findings in too general 
terms, the court does not thereby com- 
mit substantial error, unless its at- 
tention is first called to the omission 
to find, or to the defective finding, 
and it then fails or refuses to correct 
the same.’ Stone v. Spencer, supra. 


[a] On particular issue.—A party 
who does not request the court to find 
on a particular issue, and who makes 
no objection, at the time, to the fail- 
ure of the court to find thereon, 
waives thereby all objection to the 
deficiency of the findings in that re- 
spect. Dailey v. Foster, 134 P. 206, 
17 N.M. 654. 


[b] Waiver not shown.—(1) Where 
counsel had in writing requested the 
court to file findings of fact and con- 
clusions of law, and subsequently call- 
ed its attention thereto orally, but the 
court suggested that those matters be 
threshed out on hearing of motion for 
new trial, that counsel did not bring 
matter to the court’s attention at 
that time does not waive his right to 
assign error to failure to file findings. 
Garrow, MacClain & Garrow v. Tex- 
as & N. O. R. Co., (Tex.Civ.App.) 273 
S.W. 277. (2) Where appellant in mo- 
tion for new trial directed the probate 
court’s attention to statute requiring 
findings, there was no waiver. In re 
Pendell’s Estate, (Cal.) 14 P.(2d) 506. 


82. Lehman vy. City of Goshen, 98 
N.H..1, 710, 178 Ind. 54. 


83. Colo.—Cavanaugh vy. Patterson, 
OY Pea, AlNColo mss 


Kirk- 


13 P. 272, 


Gerhauser, 2 
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that prescribed by law,®* nor that the findings were 
not warranted by the evidence.*® 
is held not to be concluded by findings of fact be- 
cause of failure to except to them where, the judg- 
ment being wholly in his favor, he cannot appeal 
from it or file any bill of exceptions.*? 
except to the findings of fact does not preclude one. 
from later objecting to the conelusions of law.%* 


[§ 1163] b. Right. 
posed errors of decision cannot be affected by the 
absence of a written finding.*® 
so provides, no exception will lie to the rulings of the 


However, a party 


Failure to 


The right to except for sup- 


Where the statute 


Conn.—Butrbank v. Stevens, 131 A. 
742, 104 Conn. 17; Dennison Bros. v. 
Waterville Cutlery Co.. 69 A. 1022, 80 
Conn. 596. 


Idaho.—Ruthruff v. Ruthruff, 14 P. 
(2d) 958. 


Mich.—Sparzak v. Lachut, 230 N.W. 
920, 251 Mich. 155. 

_Mont.—Joyce v. McDonald, 149 P. 
953, 51 Mont. 163; Featherman y. Hen- 
nessy, 115 P. 988, 48 Mont. 310. 


Nev.—Dutrertre v. Shallenberger, 
34 P. 449, 21 Nev. 507. 


N.C.—Matthews v. Fry, 55 S.B. 787, 
143 N.C. 384. 


Okl.-—Stone v. Spencer, 191 P. 197, 
79 Okl. 85. 


Tex.—Merriman v. Blalack, 122 S. 
W. 4038, 57 Tex.Civ.App. 270. 


{a] Variance between complaint 
alleging that the donor delivered to 
the donee bank book and order for 
payment and fact found by the court 
that book and order were delivered to 
another as trustee to be delivered to 
the donee was waived, where defend- 
ant did not object to evidence of de- 
livery of book to trustee, and the case 
was tried on facts found by the court. 


Burbank v. Stevens, 131 A. 742, 104 
‘Conne Ly. 
84. Ruthruff v. Ruthruff, (Idaho) 


14 P.(2d) 958; Smith v. Pendergast, 
3 N.W. 978, 26 Minn. 318; Hatton v. 
Bodan Lumber Co., 123 S.W. 163, 57 
Tex.Civ.App. 478. 


85. In re Eason’s Estate, 230 N. 
W. 938, 251 Mich. 149; Sparzak v. 
Lachut, 230 N.W. 920, 251 Mich. 155; 
Warmley v. Grand Rapids Trust Co., 
206 N.W. 307, 232 Mich. 680. 


86. Cal—In re Antoldis’ Est., 81 
P. 278, 7 Cal. UnrepCasie ei, 
Mo.—Steele v. Johnson, 
1065, 96 Mo.App. 147. 

N.H.—Cook v. Sargent, 95 A. 674, 78 
N.H: 25;- Carter!) vs -Stratfords sane 
Bank, 48 A. 1083, 70 N.H. 456. 

N.C.—Matthews v. Fry, 55 S.E. 787, 
143 N.C. 384; Riddick v. Farmers’ Life 
Ass'n, 438 S.B. 544, 132 N.C 118. 

S.D.—Thomas vy. Ryan, 123 N.W. 68, 
24 S.D. 71. 


Ae het Oe v. Sowles, 44 A. 68, 71 


69 S.W. 


Vv 


87. Egger v. Egger, 123 S.W. 928, 
225 Mo. 116, 135 Am.S.R. 566; Pat- 
terson vy. Patterson, 98 S.W. 613, 200 
Mo. 335. 


88. Vansant v. Hartman, 153 P. 
1062, 88 Wash. 636 [reh den 157 P. 
461, 91 Wash. 690]. 


[a]. Where conclusions do not fol- 
low from findings, no exceptions to 
the findings are necessary. Vansant 
v. Hartman, 153 P. 1062, 88 Wash. 636 
[reh den 157 P. 461, 91 Wash. 690]. 


noon People v. Littlejohn, 11 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trial court in matters of law unless the right to ex- 
cept is specially reserved before the hearing.®°® 


Objections and exceptions 


[§ 1164] c. Mode.°1 
to errors and defects in findings 


must be urged in the mode prescribed by local prac- 
* for example, the proper procedure for testing 
conclusions of law on special findings is by taking 
or reserving exceptions to such conclusions® and 
not to the findings,®* although, after the disposal 
of such exceptions, the correctness of the facts spe- 
cially found or the failure of the court to find cer- 
tain facts may be questioned by a motion for a new 
trial or by a motion for venire de novo; 
where the right of a party to take exceptions is 
confined by statute rulings in matters of law, the 
party must have a distinct statement made of the 
ruling or opinion of the court on the matters of 


tice,® 


law involved in the issue.?® 


$0. State v. Intoxicating Liquors, 
67 A. 312, 102 Me. 385, 120 Am.S.R. 
504; Frank v. Mallett, 42 A. 238, 92 
Me. 77; Reed v. Reed, 70 Me. 504; 
Mason v.-Currier, 43 Me. 355; Dunn 
v. Hutchinson, 39 Me. 367; Roxbury 
v. Huston, 39 Me. 312. 


91. Cross references: 
Correction by court sua sponte see su- 
pra § 1127; Mandamus § 136. 
Method of seeking amendment or cor- 
rection see supra § 1123. 
Motion for: 
Additional findings see supra §&§ 
1133, 1435. 
Venire de novo see supra § 1137. 


92. See cases infra this note; and 
notes 93-39. 


[a] Exceptions to verdict.—(1) 
Under a statute permitting exceptions 
to the findings of fact or conclusions 
of law, separately stated, no exception 
lies to the “verdict” of a court trying 
a case without a jury, such “verdict” 
being a conclusion on both facts and 


law. Carpenter v. Yeadon Borough, 
57 A. 837, 208 Pa. 396; Schmidt v. 
Bader, 5 Pa.Dist.&Co. 746. (2) Reme- 


dy by mandamus see Mandamus § 136 


[b] Defects.—The exceptions pro- 
vided for by the California statute re- 
late, not to errors, but only to defects 
in the findings. Carroll v. Benicia, 
40 Cal. 386. 


93. Walters v. Walters, 79 N.E. 
1037, 168 Ind. 45; Adams v. Pittsburg, 
etc., R. Co., 74 N.E. 991, 165 Ind. 648; 
Maynard v. Waidlich, 60 N.E. 348, 156 
Ind. 562; RaGabaugh v. Silvers, 35 N. 
BE. 694, 135 Ind. 605; Smith v. David- 
son, 45 Ind. 396; Leffel v. Leffel, 35 
Ind. 76; Grimes v, Duzan, 32 Ind. 
361; Peden v. King, 30 Ind. 181; Shee- 
han Constr. Co. v. Kuhn, 123 N.E. 442, 
70 Ind.App. 459; Shirley City School 
Town v. Maumee School Tp., 62 N.E. 
282, 28 Ind.App. 120; Sweitzer v. 
Heasley, 41 N.E. 1064, 13 Ind.App. 
567. 


[a] Necessity of special findings. 
—It is only where special findings 
are made in pursuance of a request, 
and conclusions of law stated there- 
on, and signed by the court, that an 
exception is available. State  v. 
Kamp, (ind.) 8 N.E. 714. 


94. Smith v. Davidson, 45 Ind. 396; 
Leffel v. Leffel, 35 Ind. 76; Grimes 
v. Duzan, 32 Ind. 361. 

95. Fairbanks v. Meyers, 98 Ind. 
92. 


Effect of exception see infra § 1169. 
Motion for: 


New trial see 
30-39. 


infra text and notes 
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and conclusions : 
correction.°® 


alter,? 
state,” modify,® 


and, ruled a motion 


Venire de novo see supra §§ 1137— 


1139. 

96. Kettell v. Foote, 3 £4Allen 
(Mass.) 212. See Nash v. Harrington, 
1 Aik. (Vt.) 39: (holding that a bill 
of exceptions may be tendered, where 
the issue, of fact is tried by the court, 
provided the exception is taken to the 
opinion of the court, on a question of 
law, decided on the trial, and not to 
their opinion, on the weight of evi- 
dence). 

97. Amendment or correction gen- 
erally see supra §§ 1114-1130. 

98. Pralus v. Jefferson Gold, etc., 
Min. Co., 34 Cal. 558; Di Lorenzo v. 
Atlantic Nat. Bank of Boston, 
(Mass.) 180 N.E. 148; Williams. v. 
Schembri, 46 N.W. 403, 44 Minn. 250; 
Smith v. Pendergast, 3 N.W. 978, 26 
Minn. 318; Conklin v. Hinds, 16 Minn. 
457; Stokes v. Stokes, 91 N.H. 793, 
198 N.Y. 301; People v. Albright, 14 
Abb. Pr.-GN.Y.) 305; 23 How.Pr. 306. 


[a] One desiring to raise question 
of inconsistency of a general finding 
for defendant with a finding for plain- 
tiff may do so by filing a motion for 
correction. Di Lorenzo v. Atlantic 
Nat. Bank, (Mass.) 180 N.E. 148. 


[b] Where court fails to pass on 
material issue, a proper mode of pro- 
curing the omission to be supplied is 
by application to the trial court for 
amendment of its findings, made on 
notice to the other party. Conklin 
v. Hinds, 16 Minn. 457. 


[c] Where no amendments were 
proposed to findings, as required by 
rule, it will be assumed that the evi- 
dence warranted the findings. Merrill 
v. Newton, 58 N.W. 69, 99 Mich, 226. 


99. New trial see infra text and 
notes 30-38. 

Venire de novo see supra § 1137. 

1. Hilgenberg v.‘ Northup, 33 N.E. 
[86.34 Ind. 92. 

2. La Follette v. Higgins, 28 N.E. 
768, 129 Ind. 412; Meridan Life, etc., 
Co. v. Haton, 81 N.E. 667, 82 N.E. 480, 
41 Ind.App. 118. 


3. Allen v. Hollingshead, 57 N.E. 
917, 155 Ind. 178; Hilgenberg v. North- 
up, 33 N.E. 786, 134 Ind. 92; Leedy v. 
Capital Nat. Bank, 73 N.E. 1000, 35 
Ind.App. 247; Chappell v. Jasper 
County Oil, ete, Co., 66 N.E. 515, 31 
Ind.App. 170. 

4  McCleery v. Pakneere tee: 114 N. 
E. 625, 187 Ind. 37 


5. Hilgenberg v. ery, 33 N.E. 
786, 134 Ind. 92. 


6. McCleery v. Zintsmaster, 114 N. 
E. 625, 187 Ind. 37; Pittsburg, etc., 
Re COn Ve Laper, ia JN.E. 4d. LS Ind, 
419; Walters v. Walters, 79 N.E. 1037, 


Motion for amendment or correction.®’ 
jurisdictions, the proper remedy of a party ag- 
grieved at defective findings is an appleation or 
motion to the trial court for their amendment or 
But, 
is by motion for new trial or venire de novo,°® it 
is not error for the court to overrule motions to 
amend,” change,’ 
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In some 


where the appropriate remedy 


correct,* correct and re- 


or reconsider’ findings, although 


the court may, if it so desires, alter findings at the 
suggestion of counsel,* or sua sponte,® as where it 
supplies an omission after having previously over- 


for new trial.t° In jurisdictions 


where the appropriate method of objecting to con- 
clusions of law is by exception thereto,!+ it is not 
error for the court to overrule a motion to modify! 
or restate!® the conclusions of law. 


Motion for more specific findings. 


If a finding 


168 Ind. 45; Conner v. Andrews Land, 
ete. Con T0n Ns. 816,062. Enesecsn 
Chicago, etc., R. Co. v. State, 64 N.E. 
860, 159 Ind. 237; Allen v. Hollings- 
head, 57 N.E. 917, 155 Ind. 178; Bunch 
v. Hart,’ 37 N.B. 537, 138 Ind. 1; Rada= 
baugh vy. Silvers, 35 N.E. 694, 135 Ind. 
605; Hatfield v. Ralston, 155 N.E. 
221, 85 Ind.App. 621; Moore v. Moore, 
135 N.E. 362, 81 Ind.App. 169; Over- 
bay v. Fisher, 115 N.BE. 366, 64 Ind. 
App. 44; York v. Cooper, 114 N.E. 90, 
63 Ind.App. 119; Beach v. Franklin Tp., 
103 N.B. 498, 56 Ind.App. 220; Meri- 
dan Life, etc., Co. v. Eaton, 81 N.E. 
667, 82 N.E. 480, 41 Ind.App. 118; 
Leedy v. Capital Nat. Bank, 73 N.E. 
1000, 35 Ind.App. 247; Chappell v. 
Jasper County Oil, ete., Co., 66° N.E. 
515, 31 Ind.App. 170. See Windfall 
Natural Gas, ete., Co. v. Terwilliger, 
53 N.B. 284, 152 Ind. 364 (where the 
court refused to consider an assign- 
ment of error predicated on alleged 
overruling of a motion to modify find- 
ings of fact because the record did not 
disclose the making of such a motion, 
and then added: “There is no rule of 
practice authorizing such motions’). 


[a] Motion to modify finding to 
make it conform to evidence is im- 
proper, as such a motion cannot per- 
form the office of a motion for a new 
trial. Hatfield v. Ralston, 155 N.E. 
221, 85 Ind.App. 621. 


[b] Where there were no special 
findings, appellant’s remedy, if any, 
was by motion for new trial, and not 
by motion to modify the findings. 
Overbay v. Fisher, 115 N.E. 366, 64 
Ind.App. 44. 

7. Kruger v. Duckwall, 
895, 896, 78 Ind.App. 577. 

“A motion to reconsider the special 
findings of fact such as we assume 
the appellant’s motion to have been 


134 N.E. 


is not known to our practice.” Kru- 
ger v. Duckwall, supra. 

8. Royse vy. Bourne, 47 N.E. 827, 
149 Ind. 187. 

9. Whitcomb v. Stringer, 66 N.E. 
443, 160 Ind. 82. 

10." Chicago, I. '& S. R. Co. v. Tay- 
lor, 108 N.E. 1, 183 Ind. 240. 

ll. See supra text and note 93 et 
seq. 

12. Adams v. Pittsburg, ete. R. 


Co., 74 N.E. 991, 165 Ind. 648; Conner 
Vv. ‘Andrews and, ete Coe 70 SaNeR 
376, 162) Ind: 338; Radabaugh v. Sil- 
vers, 35 N.®. 694, 135 Ind. 605; Shee- 
han Const. Co. v. Kuhn, 123 N.E. 442, 
70 Ind.App. 459; Halstead vy. Sigler, 
74 N.E. 257, 85 Ind.App. 419; Shirley 
City School Town vy. Maumee School 


Tp., 62 N.B. 282, 28 Ind.App. 120. 
13. Wagler v. State, 154 N.H. 6, 
199 Ind. 83; Maynard v. Waidlich, 
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is defective in omitting to pass on a question, a prop- 
er mode of obtaining relief is to apply to the trial 
court for a more specific finding,'+ unless the juris- 
diction is one in which objection should be taken 
by motion for new trial,t®° in which case the mo- 
tion will not lie,t® and the court may properly over- 
rule motions to make findings more specifie,’’ or to 
correct and make more specific.?® 


Motion to substitute. The point that findings are 
not responsive to the issues may properly be raised 
by a motion to substitute other findings,!® although, 
in jurisdictions where objections to findings should 
be taken by motion for new trial,?° and objections 
to conelusions by exception thereto,?! motions to 
substitute other findings?” or conelusions?*® are not 
recognized as proper procedure. 


Motions to strike. A motion to strike out certain 
paragraphs of the court’s conclusion is not the prop- 
er way to attack their soundness.?* In jurisdictions 
where the appropriate remedy for defective findings 
of fact is by motion for new trial,?° the court may 
properly overrule a motion to strike.?® 


Motion for judgment on the findings. In jurisdic- 
tions where objection to conclusions of law should 
be taken by exception thereto,?" objection to such 


60 N.E. 348, 156 Ind. 562; HEvans v. [a] 
Rutherford, 131 N.E. 55, 76 Ind.App. 
366. 


14. Slosson v. Hall, 17 Minn. 95. 
15. See infra text and notes 30- 
8. 


16. Smith v. Barber, 53 N.E. 1014, 
153 Ind. 322; Petty v. Petty, 85 N.B. 
995, 42 Ind.App. 443. 


17. Clark v. State, 24 N.E. 744, 125 27. 


TRIAL 


As not sustained by evidence. 
—Motion to strike parts of special 
findings of fact as not sustained by 
evidence is not proper practice, 
correct method being motion for new 
trial on the ground that facts found 
are not sustained 
Fletcher Savings & Trust Co. v. Amer- 
ican State Bank of Lawrenceburg, 147 
N.E. 524, 196 Ind. 118. 


See supra text and note 93 et 


conclusions may not be taken by motion for judgment 
on the special findings.”* 


Mction for judgment not withstanding the find- 
ings has been held not the proper remedy of the par- 
ty against whom the findings are made.*® 

Motion for new trial. Under a particular local 
practice it has been held that the proper*® and sole** 
remedy for defects in findings is by a motion for new 
trial,?2 and such a motion will lie where the objee- 
tion is that facts should have been found but were 
not,?* that the findings are not sustained by the evi- 
dence,** or are not sufficiently specific to warrant 
judgment,®® or that the decision was contrary to 
law,*® although, under such practice, the motion 
for new trial has been held unavailable where the 
objection was to conclusions of law,*? or to a de- 
fect in the form of a finding.** Under other local 
practice, it has been held that motion for new trial 
is not the proper remedy for the court’s omission to 
find on a litigated issue.*® 


[§ 1165] d. Time. Unless otherwise provided by 
statute or rule of court, exception must be taken 
at the time the ruling excepted to is made*® or with- 
in a reasonable time thereafter,t! as, for example, 
on presentation and allowance of a bill of excep- 


N.E. 625, 187 Ind. 37; Hilgenberg v. 
Northup, 33 N.E. 786, 134 Ind. 92; 
Sharp v. Malia, 25 N.E. 9, 124 Ind. 
407; Thomas v. Hennes, 135 N.E. 382, 
78 Ind.App. 275; Beach v. Frankiin 
> Tp., 103 N.B. 498, 56 Ind.App. 220. 

by the evidence. 34. Walters v. Walters, 79 N.E. 
1037, 168 Ind. 45; Radabaugh v. Sil- 
vers, 35 N.E. 694, 696, 135 Ind. 605; 
Hilgenberg v. Northup, 33 N.E. 786, 
134 Ind. 92; Sharp v. Malia, 25 N.E. 


the 


Ind. 1; Gish v. St. Joseph Loan &| Seq. 9, 124 Ind. 407; Beach v. Franklin Tp., 
Trust Co., 113 N.H. 394, 66 Ind.App. 28. Walters v. Walters, 79 N.E. 103 N.B. 498, 56 Ind.App. 220; Chap- 
500. But see Knox v. Trafalet, 94 Ind. | 1037, 168 Ind. 45: Smith v. Davidson, | Pell_v. Jasper County Oil, ete. Co., 
346 (holding that a party may prop-| 45 Ind. 396; Cruzan v. Smith, 41 Ind. | 66 N.E. 515, 31 Ind.App. 170. 
erly move to have special findings | 288; Peden’s Administrator v. King, 35. Clark v. State, 24 N.B. 744, 125 
made more specific). 30 Ind. 181; Bennett v. West, 88 N.E. | Ind. 1. 

18. Citizens’ Trust Co. v. National 309, 44 Ind.App. 398. 36. McCleery vy. Zintsmaster, 114 


Equipment & Supply Co., 98 N.E. 865, [a] 
N7Sa Tn Gal Ghee ele, AY Nowa 69. 


19. Annand v. Austin, 168 P. 725, 
167 RP. 1017, 86 Or. 403. 


20. See infra §§ 30-38. 

21. See supra text and note 93 et 
seq. 

22. Walters v. Walters, 
1037, 168 Ind. 45. 


23. “Walters v. Walters, supra. 


24. Bauby v. Krasow, 139 A. 
107 Conn. 109, 57 A.L.R. 331. 


25. See infra text and notes 30-38. 


26. Fletcher Savings & Trust Co. 
v. American State Bank of Lawrence- | E. 
burg, 147 N.E. 524, 196 Ind. 118; Con- 
ner v. Andrews Land, ete., Co., 70 N. | Ind.App. 
EK) 376, 1162 ind. 3338; Chicago, etc uk. 31. 
Co. v. State, 64 N.E. 860, 159 Ind. 237; 
Tewksbury v. Howard, 37 N.E. 355, 
138 Ind. 103; Barner v. Bayless, 33 
N.E. 907, 34 N.E. 502, 134 Ind. 600; 
Sharp v. Malia, 25 N.E. 9, 124 Ind. 407; 
Gish v. St. Joseph Loan & Trust Co., 
113 N.W. 394, 66 Ind.App. 500; York [a] 
v. Cooper, 114 N.E. 90, 63 Ind.App. 


findings of fact. 


N.E. 


79 N.E. | 95 tnd. 376; 


508, 


134 Ind. 92; 
744, 125 Ind. 1; 


170. 


INyoy ay, AH CTe 


119; Beach v. Franklin Tp., 103 N.#.| tion for 
498, 56 Ind.App. 220; Leedy v. Capi- | Duckwall, 
tal. Nat. Bank, 73 N.E. 1000, 35 Ind, |ApPp- 577. 


App. 247; Chappell v. Jasper County 32. 
Oil, etc., Co., 66 N.H. 515, 31 Ind.App. 
170; Peterson v. Struby, 56 N.E. 733, 
57 N.E. 599, 25 Ind.App. 19; Van Val- §§ 302-330 
kenburgh v. Dean, 44 N.E. 652, 15 Ind. | ° a ‘ 
App. 693. 33. 


No question is presented by 
motion for judgment on the special 


Smith v. State, 39 
1060, 140 Ind. 343; 
v. Huffman, 101 Ind. 474; 
Walker, 69 Ind. 362; 
Hughes v. Meehan, 87 N. 
W. 768, 84 Minn. 226. 

30. Chicago, ete., R. Co. v. 
64 N.E. 860, 159 Ind. 237; 
v. Silvers, 35 N.E. 694, 185 Ind. 605; 
Hilgenberg v. Northup, 33 N.E. 786, 
Clark v. 
Sharp v. Malia, 25 N. 
9, 124 Ind. 407; Chappell v. Jasper 
County Oil, ete, Co., 66 N.m. 5115,)31 


. Citizens’ Trust Co. v. National 40. 
Equipment & Supply Co., 98 N.I. 865, 
178 Ind. 167, 41 L.R.A.N.S. 695; 
ger v. Duckwall, 134 N.E. 895, 78 Ind. 
York vy. Cooper, 114 N.E. 
90, 63 Ind.App. 119. 


“If the facts are not correctly 
found, the only remedy is by a mo- 
a new trial.” 
134 N.E. 895, 


Defects as ground for new trial 
see New Trial passim §§ 129-134. 41. 
Motion for new trial see New Trial 


McCleery v. Zintsmaster, 


N.E. 625, 187 Ind. 37; Beach v. Frank- 
lin Tp., 103 N.B. 498, 56 Ind.App. 220. 


Bennett v. West, 88 37. j avi fs : 
iN toehoo 440 Tna ane 7, Smith v. Davidson, 45 Ind. 396: 


29. Walters vy. Walters, 
1037, 168 Ind. 45; 


398, Peden’s 


Ind. 181. 


Exception to conclusions see supra 
C text and note 93. 
Bibbler v. 


i r. PET i 38. Moore v. Moore, 129 N.E. 480, 
Smith v. Jeffries, 74 Ind.App. 626. 


Ae: de movo see supra §§ 1137— 


Administrator v. King, 30 


PS) NISL 


Robertson 


State, 
Radabaugh 39. Rockey v. Meyers, 158 N.W. 
787, 134 Minn. 468; Warner v. Foote, 
41 N.W. 9385, 40 Minn. 176. 


State, 24 N.E. 


Motion to: tet 
Add findings see supra §§ 1133, 1135. 


Amend or correct see supra text and 
notes 97, 98. 


Climax Tag Co. v. American 
Tag Co., 84 N.E. 878, 284 Tl. 179; St. 
Joseph v. Ensworth, 65 Mo. 628; Har- 
rison v. Bartlett, 51 Mo. 170. Com- 
pare Barnes v. MceMullins, 78 Mo. 260 
(supporting text and holding; also, 
that, where the bill of exceptions 
shows that appellant declined further 
to appear or participate in the trial, 
this court cannot consider objections 


Kru- 


Kruger v. 
896, 78 Ind. 


which purport to have been subse-— 


quently taken at the trial). 


Lawrence v. Briry, 132 N.E. 
174, 239 Mass. 424; In re Poole, 116 
N.E. 227, 227 Mass. 29; Thurston v. 
Blunt, 103 N.E. 478, 216 Mass. 264; 


114! Hurley v. Boston Elevated St. Ry. Co., 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 1164-1165 | 


-§ 1165] 


tions,**? and what is a reasonable time will depend 
on the particular circumstances involved.t® Where 
the time for objecting is specified by statute,** or 
rule of court,*® an objection or exception made there- 
after is ordinarily too late, and the fact that a mo- 
tion to dismiss was then pending will not exeuse 
failure to except at the specified time.4® Under 
a statute providing that, if either party is not in 
court or represented in court at the time of the an- 
nouncement of the decision, the clerk shall mail a 
written notice thereof to such absent party, where 
no notice is mailed to an absent party, exceptions 
may properly be made a reasonable time after ex- 
piration of the period set by court rule.*? 


Particular provisions. Statutes in terms permit- 
ting exceptions to rulings or directions where ob- 
jections were seasonably made have been construed 
as requiring objections to be made seasonably,*® and 
it has been held that to be seasonable a request for 
a report of the facts must be made before or at 
the time the cause is submitted.*® Under a stat- 
ute providing that exceptions to rulings, directions, 
and decisions made during a hearing in a cause shall 
be taken immediately, and that exceptions to the 


TRIAL 
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final decision in a cause heard by a court without 
a jury may be taken within a prescribed period after 
notice of the decision, exceptions to the court’s de- 
cision for defendant at the close of plaintiffs testi- 
mony may be taken within the prescribed period in- 
stead of immediately.°° Under a statute permit- 
ting exceptions to findings to be filed at any time 
within ten days after service of a copy of the de- 
cision and a written notice of entry of judgment 
thereon, where a copy of the decision has not been 
served, the time for filing exceptions has not ex- 
pired.°t Under a statute providing that exceptions 
to findings of fact or conclusions of law in a deei- 
sion of a court on a cause tried without a jury may 
be taken orally at the time the decision is signed, or 
by filing written exceptions within five days after 
the filing of the decision, where the record shows 
that the trial court noted exceptions the day after 
the findings were signed and on the same day that 
the findings were filed, it will be presumed that oral 
exceptions were made in time;*? and under the pro- 
vision as to filing of written exceptions, the five-day 
period runs from the date of the actual signing of 
findings by the trial judge,®* and not from the date 


99 N.E. 1056, 213 Mass. 192. 


“No rule of court or statute ex- 
pressly defines the time within which 
exceptions must be taken to a ruling 
made in the absence of counsel in a 
trial without a jury. Therefore in 
such instances the exception must be 
taken within a reasonable time after 


the ruling.” Hurley v. Boston Elevat- 
ed St. Ry. Co., supra. 

42. Waring v. Waring, (Tex.Civ. 
App.) 43 S.W.(2d) 611. 

43. In re Poole, 116 N.EB. 227, 227 
Mass. 29. 

{a] Time held reasonable.—(1) 


Second court day next after the attor- 
ney received notice of the adverse rul- 
ings. Thurston v. Blunt, 103 N.E. 
478, 216 Mass. 264. (2) Day follow- 
ing dismissal of a petition for a writ 
of prohibition, in the absence of the 
parties. Lawrence v. Briry, 132 N.E. 
174, 239 Mass. 424. (3) Notice of find- 
ing mailed November 5 and letter of 
defendant’s attorney to clerk saving 
exceptions on November 10, an earlier 
letter not having been answered. In 
re Poole, 116 N.E. 227, 227 Mass. 29. 


[b] Time held unreasonable.—Ex- 
ceptions to rulings denying requests 
for findings, taken eighteen days after 
notice of decision. Hurley v. Boston 
Elevated St. Ry. Co., 99 N.E. 1056, 213 
Mass. 192. 


44, Ind.—Chicago & S. E. R. Co. v. 
State, 64 N.E. 860, 159 Ind. 237; Medi- 
eal College v. Commingore, 39 N.E. 
744, 140 Ind. 296; Roeder v. Keller, 
35 N.E. 1014, 135 Ind. 692; Radabaugh 
v. Silvers, 35 N.E. 694, 135 Ind. 605; 
Barner v. Bayless, 33 N.E. 907, 34 
N.E. 502, 134 Ind. 600; Hull v. Louth, 
10) 2NGBL) 270, 109. Ind. 315,53: Am.R. 
405; Dickson v. Rose, 87 Ind. 103; 
Bennett v. West, 88 N.E. 309, 44 Ind. 
App. 398. 

N.H.—Moynihan v. 
964, 77 N.H. 273. 

N.Y¥.— Schwarz v. Weber, 8 N.E. 
728, 1083 N.Y. 658; Douglass v. Day, 
3 Keyes 434, 

N.C.—Matthews v. Fry, 55 S.E. 787, 
143 N.C. 384; Thomson-Houston Elec- 
tric Light Co. v. Henderson Electric, 
ete., Light Co., 21 S.E. 951, 116 N.C. 
122. 

a.—Grim vy. Paul, 16 Pa.Co. 670. 


Brennan, 90 A. 


Peterson, 194 
Cornthwaite v. 
104 P. 609, 


Wash.—Peterson v. 
P. 380, 118 Wash. 317; 
Barrington Transp. Co., 
55 Wash. 389. 


[a] Exceptions must be stricken 
where not filed within the statutory 
time. Cornthwaite v. Barrington 
Transp. Co., 104 P. 609, 55 Wash. 389. 


[b] Provision of statute requiring 
exception at time decision is made is 
mandatory, and, where no exception 
is taken to conclusions of law at the 
time they are filed, exceptions taken 
at the time judgment is rendered 
thereon will not be considered. Medi- 
eal College of Indiana v. Commingore, 
39 N.E. 744, 140 Ind. 296. See Win- 
standley v. Breyfogle, 48 N.B. 224, 148 
Ind. 618 (holding that, after conclu- 
sions of law have been made, excep- 
tions thereto should be taken by the 
party before he takes any further 
steps in the case). 


[ec] Exceptions to findings are too 
late after adjournment for term.— 
TROD 2 Houston Plectric Light Co. 

Henderson eae 108 iLaehtsCon; 
21 S.E, 951, 116 N.C. 

[d] Objection ne neee contra- 
ry to evidence should be made before 
judgment.—Cox vy. Leviston, 20 A. 246, 
66 N.H. 167. 


[e] Exceptions hela timely.— 
ees tt v. Rocket, 80 A. 380, 33 R.I. 
152. 

45. In re Eason’s Estate, 230 N.W. 


938, 251 Mich. 149. 


{a] Under court rule requiring ob- 
jections to be made within ten days 
after judgment, proposed exceptions 
filed December 28 to findings in form 
of opinion rendered December 5, were 
filed too late. In re Eason’s Estate, 
230 N.W. 938, 251 Mich. 149. 


[b] In Massachusetts (1) where 
the time for filing exceptions is not 
governed by statute or rule, they may 
be filed within a reasonable time. See 
supra note 41. (2) Under Sup. Ct. 
Rules (1923) rule 45, when findings 
and rulings were made after trial, in 
absence of counsel, plaintiff had right 
to file written statement that it ex- 
cepted within three days after receipt 
of notice of the order, ruling, or de- 
cision. Everett-Morgan Co. v. Boya- 
jian Pharmacy, 139 N.W. 170, 244 Mass. 
460. (8) Under Sup. Ct. Rules (1928) 


rule 50, and Gen. L. c 231 § 113, where 
findings and rulings were made after 
trial, in absence of counsel, plaintiff 
had twenty days thereafter in which 
to reduce his exceptions to writing 
and file them, Everett-Morgan Co. v. 
Boyajian Pharmacy, supra. (4) Sup. 
Ct. Rules, rule 56, authorizing entries 
of judgment, for cause shown, at 
other times than as specified, does not 
empower the court to shorten the pe- 
riod allowed by Gen. L. ec 231 § 113, 
for filing exceptions. Everett-Mor- 
gan Co. v. Boyajian Pharmacy, supra. 
(5) Claim of exceptions within three 
days after filing of finding containing 
ruling which denied requests for rul- 
ings was made within reasonable 
time, under Sup. Ct. Rules (1923) rule 
45, in absence of special facts show- 
ing contrary. Sullivan v. Roche, 153 
N.E. 549, 257 Mass. 166. 


46. Bennett v. West, 88 N.E. 309, 


44 Ind.App. 398. 


47, Karsten v. La Huis, 239 N.W 
882, 256 Mich, 524. 

[a] Three days’ delay.—Although 
court rule required exceptions to be 
filed within four days after judgment, 
where notice of decision was not 
mailed to an absent party as required 
by statute, exceptions to findings filea 
seven days after judgment were not 
too late. Karsten v. La Huis, 239 N. 
W. 882, 256 Mich, 524. 


48. Moynihan vy. Brennan, 
964, 77 N.H. 273. 


49. Moynihan vy. Brennan, supra. 


50. Faulkner v. Rocket, 80 A. 380, 
Bie) valgeliogn 


90 A. 


51. Schwarz v. Weber, 8 N.E. 728, 
103 N.Y. 658, 18 Abb.N.Cas. 60. 
52. Burrows v. Kinsley, 68 P. 332, 


27 Wash. 694. 


[a] Where findings and conclu- 
sions purport to have been signed on 
one day, and the exceptions appear 
not to have been noted by the court 
until the following day, in the ab- 
sence of anything in the record to the 
contrary, the exceptions will be pre- 
sumed to have been properly stated 
to the judge at the time the decision 
was signed. Burrows vy. Kinsley, 68 
P. 332, 27 Wash. 694. 


53. Rugger v. Hammond, 163 P. 
408, 95 Wash. 85, 
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of preparation and serving of proposed findings.** 
Where the court enters its findings on two different 
occasions, exceptions are in time if filed within the 
prescribed period after filing of the last exceptions.** 
Under a further provision of such statute that, 
where the decision is signed subsequently to the hear- 
ing and in the absence of the exeeptant, exception 
may be taken by filing written exceptions within five 
days after service on him of a copy of the decision 
or of written notice of its filing, the right to ex- 
cept continues until five days after notice of the 
filing,°® or until five days after actual notice,®? 
which is equivalent to service of notice,®® but may 
not be taken thereafter.°*® 


The court may not extend time prescribed by stat- 
ute for filing exceptions.®° 


Filing nunc pro tunc. Where exceptions are sea- 
sonably offered, but not filed because judgment has 
been prematurely entered, after setting aside of the 
premature judgment, they may be entered nune pro 
tune as of the date offered.°t There is authority 
holding that in equity it is within the discretion of 


54. Rugger v. Hammond, supra. 


[a] Exceptions made more than 


fte: reparation and serv- } 
fiveidays after prep oy exceptions 
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conclusions of law by the trial judge 
with the clerk, which was done in the 
absence of appellant, or his attorney, 


under Remington Code 
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one sitting as chancellor to permit nune pro tune 
filing of exceptions after expiration of the time pre- 
seribed in a case where refusal would be productive 
of injustice or exceptional hardship.®? 


Premature exception, such as one made to a de- 
cision before it is reduced to writing, is ineffectual.°* 


[§ 1166] e. Form and Sufficiency—(1) In Gen- 
eral. In the absence of contrary statute or rule,°* 
no particular form or mode of making and saving 
exceptions to findings of fact and conclusions of law 
is required.©® It must, however, appear that what 
counsel did at the time was intended to preserve the 
question for review by a higher court,°® and a mere 
statement by counsel that he disagrees with the 
court is not equivalent to an exception.®* 


Exception to the judgment is unnecessary where 
an exception is taken to the conclusion of law on 
which the judgment is based,°* and exeeptions to the 
judgment when rendered have been held sufficient to 
support objections to the findings and conclusions 
filed by the court.®® 


Mass. 424; 
BE. 478, 216 Mass. 
Strang, 38 N.Y. 9. 


[a] Exception in substance sunffi- 


Thurston v. Blunt, 103 N. 
264; Spaulding v. 


ing of proposed findings, but within 
five days of the actual signing there- 
of, were in time. Rugger v. Ham- 
mond, 163 P. 408, 95 Wash. 85. 

55. Wilker v. Vincent, 252 P. 925, 
142 Wash. 184. 

{a] Findings are not complete un- 
til they have all been made, and until 
then no exception need be taken. Wil- 
ker v. Vincent, 252 P. 925, 142 Wash. 
184. 

56. Lindsay v. Scott, 105 P. 462, 56 
Wash. 206; Mann vy. Provident Life, 
etc., Co., 85 P. 56, 42 Wash. 581; Kin- 
kade v. Witherop, 69 P. 399, 29 Wash. 
10. 

[a] Filing of exceptions within 
five days of service of findings on ex- 
ceptant, instead of within five days of 
the filing of the findings, is sufficient. 
Mann v. Provident L., ete., Co., 85 P. 
56, 42 Wash. 581. 


57. Meeker v. Waddle, 145 P. 967, 
968, 83 Wash. 628; Frair v. Caswell, 
140 P. 564, 79 Wash. 470. 

“When notice of the filing of the 
findings is not served, exceptions 
may be taken within five days after 
acquiring notice in any way.” Meek- 
er v. Waddle, supra. 

58. Frair v. Caswell, 140 P. 564, 
79 Wash. 470; Cornthwaite v. Bar- 
rington Transp. Co., 104 P. 609, 55 
Wash. 389. 


[a] Making of motion as showing 
actual notice.—The making of a mo- 
tion by appellant to set aside and ya- 
eate the findings and judgment 
showed actual notice of the filing of 
such findings and judgment equiva- 
lent to service of notice as affecting 
the time within which exceptions 
must be filed under Ballinger Codes 
& St. Annot. § 5052 (Pierce Code § 
669). Cornthwaite v. Barrington 
Transp. Co., 104 P. 609, 55 Wash. 389. 


59. Peterson v. Peterson, 194 P. 
380, 113 Wash. 317; Meeker v. Wad- 
dle, 145 P. 967, 83 Wash. 628; Frair 
v. Caswell, 140 P. 564, 79 Wash. 470; 
Cornthwaite v. Barrington Transp. 
Go., 104 PB. 609, 55 Wash. 389. 


fa] Illustration.—W here appel- 
lant’s attorney was aware on May 13 
of the filing of findings of fact and 


(1915) § 388, must be filed within five 
days, and accordingly exceptions filed 
May 21 were too late. Peterson v. 
Peterson, 194 P. 380, 113 Wash. 317. 


60. Harris v. Mercur, 51 A. 969, 
202 Pa. 313; National Bank of Com- 
merce v. Seattle Pickle, ete., Works, 
45 P. 732, 15 Wash: 126. 

[a] Not even in favor of plaintiff, 
where defendant has filed exceptions 
within the prescribed time, and judg- 
ment has not been entered. Harris v. 
Mereur, 51 A. 969, 202 Pa. 313. 


Nune pro tune see infra text and 
notes 61, 62. 

61. Everett-Morgan Co. v. Boyaji- 
Sy intends me 139 N.E. 170, 244 Mass. 
460. 


62. Hinnershitz v. United Traction 
Co., 206 Pa. 91; Tausig v. Fishman, 
29 Pa Dist. 1271. 


[a] Illness.—The rule applies, al- 
though only excuse for failure to file 
in time is illness of attorney. Tausig 
v. Fishman, 29 Pa.Dist. 1171. 


General power of court to extend 
time for filing see supra text and note 


63. Oahu R., etc., Co. v. Kaili, 22 
Hawaii 673; Nahaolelua v. Heen, 20 
Hawali 613. 

64. See case infra this note. 


[a] In New York, it has been held 
that Code § 268 alone provides for 
taking exceptions after the decision 
is made, and they must be written and 
filed, not taken orally. McKeon vy. 
See, 27 N.Y.Super. 449 [aff 51 N.Y. 
300, 10 Am.R. 659]. 


[b] In Washington, under Ballin- 
ger Codes & St. Annot. § 5052 (Pierce 
Code § 669), providing that exceptions 
on a cause tried without a jury may 
be taken by any party by stating that 
he excepts to the same, specifying the 
parts excepted to, ete., an exception 
to an order denying a motion for a 
new trial is not an exception to the 
findings of fact. Fender v. McDonald, 
102 P. 1026, 54 Wash. 1390. 


65. Climax Tag Co. vy. American 
Tage Co., (84) Nibasisy pcos elec or 
Leavenworth vy. Mills, 6 Kan. 288: 


Lawrence v. Briry, 132 N.E. 174, 239 


cient, although party did not except 
in form or terms. Leavenworth v. 
Mills, 6 Kan. 288. 


[b] Matter of law is sufficiently 
excepted to, if pointed out with cer- 
tainty in the exceptions, although in 
language different from that in which 
it is stated by the court. Spaulding 
v. Strang, 38 N.Y. 9. 

[ec] No form of words is necessary 
to save an exception, it being enough 
that the judge understands that the 
party wishes to save an exception. 
Thurston v. Blunt, 103 N.E. 478, 216 
Mass. 264. 

{d] Filing bill—While the saving 
of an exception is the substantial 
thing, and the filing of a bill of ex- 
ceptions its formal expression, the 
filing of the bill on the day following 
the dismissal of the petition for a 
writ of prohibition, in the absence of 
the parties, afforded a basis for im- 
plication that an exception was taken, 
and in that sense the filing of the bill 
saved an _ exception. Lawrence vy. 
Briry, 132 N.E. 174, 239 Mass. 424. 

fe] Exception held sufficient as to 
form.—lIn an action for an accounting 
between partners, an exception to the 
third conclusion of law in that a spec- 
ified item should have been differently 
stated therein at six thousand dollars, 
instead of at twelve thousand, nine 
hundred sixty-one dollars and eighty- 
eight cents, was good and sufficient 
in form. Goldman v. Rosenberg, 22 
vee 259, 116-N.Y. 78, 23 Abb.N.Cas. 


66. Climax Tag Co. v. American 
Tag Co., 84 N.E. 878, 234 Ill. 179. 


67. Climax Tag Co. v. American 
Tag Co., supra. 


68. Barnhart v. Farr, 7 N.W. 644, 
55 Iowa 366. 


69. Voight v. Mackle, 8 S.W. 623, 
71 Tex. 78; Bond v. Garrison, 127 S. 
W. 8389, 59 Tex.Civ.App. 620. Compare 
Howell v. Mills, 56 N.Y. 226 [aff 7 
Lans. 192] (holding exceptions, filed 
five years after judgment, to the 
“judgment” and “decree”? raised no 
reviewable question in a case where 
there had been no findings and con- 
clusions, except the question of juris- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1167] (2) Specification of Error or Ground of 
Objection. Ordinarily, exceptions should not be gen- 
eral but should specifically point out the error com- 
plained of,*° it being the rule that a general ex- 
ception is of no avail where any of the findings or 
conclusions are correct,‘ although, on aceount of 
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there being no need of exceptions being more specific 


than the findings objected to, general ‘exceptions are 
sometimes held sufficient ;*? and, where 
ings of fact or conclusions of law excepted to are 
erroneous, a general exception is sufficient.** 


diction). 

fa] It is immaterial that no ex- 
ception was taken to findings of the 
court, when an exception is taken to 
the judgment, and the record dis- 
closes that the findings of fact do not 
support the judgment. Voight v. 
Mackle, 8 S.W. 623, 71 Tex. 78. 

[b] Where “statute makes no pro- 
vision for the presentation of . 
conclusions to the parties, it would be 
absurd to require either party to ex- 
cept in advance of the preparation 
and filing of the conclusions. Bhs § 
Exceptions to the judgment when 
rendered is [are] sufficient to support 
objections to the conclusions filed by 
the court.” Bond v. Garrison, 127 S. 
W. 839, 844, 59 Tex.Civ.App. 620. 

70. U.S.—Lake Shore, etc., R. Co. 
v. Eder, 174 F. 944, 98 C.C.A, 556. 

Ark.—Myers v. Anspach, 17 Ark. 
467. 

Cal.—Madera Commercial Bank v. 
Redfield, 55 P. 160, 772, 122 Cal. 405. 

Ga.—Nashville, ete., R. Co. v. Cen- 
tral of Georgia R. Co., 63 S.B. 823, 
132 Ga. 95. 

Hawaii.—Scott v. Kona Dev. Co., 
Ltd., 21 Hawaii 258. 

Tll.—Funk v. Mills, 50 Ill.App. 404; 
Pennsylvania Co. v. Rossett, 116 Ill. 
App. 342. 

Ind.—Benefiel v. Aughe, 93 Ind. 401; 
Barnhill v. Mill Spring, etc., Gravel 
Road Co., 51 Ind. 354. 

Kan.—Major v. Major, 2 Kan. 337. 

Mass.—Kettell v. Foote, 3 Allen 212. 

Mich.—Schmidt v. Miller, 22 Mich. 
278. 

Mo.—Harrison v. 
170. 

Mont.—Collier v. Ervin, 2 Bae 335. 

Neb.—Townsend v._ J. Case 
Threshing-Mach. Co., 48 Ww "899, 31 
Neb. 836. 


N.J.—Leaver v. Kilmer, 59 A. 643, 
71 N.J.Law 291. 


N.Y.—Ostrander v. State, 85 N.E 
668, 192 N.Y. 415; Gilmour v. Colcord, 
76 N.E.. 1096, 183 N.Y. 346; Colby v. 
Town of Day, 69 N.E. 367, 177 N.Y. 
548; Drake v. New York Iron Mine, 
50 WN.B. 785, 156 N.Y. 90; Hunter vy. 
Manhattan R. Co., 36 N.E. 400, 141 
N.Y. 281; Mathews v. Duryee, 3 Abb. 
Dec, 220, 4 Keyes 525 [aff 45 Barb. 
69, 17 Abb.Pr. 256]. 

N.C.—Battle v. Mayo, 9 S.E. 384, 
102 N.C. 413. 

Pa.—East Franklin Tp. Overseers 
v. Rayburn Tp. Overseers, 23 Pa.Su- 
per. 522. 

S.c.—British American Mortgage 
Go.iv.- Bates, 36 S.B..917, 58 S.C. 551; 
Bomar v. Means, 31, S.H..234, 53 S.C, 
232. 

S.D.—Irwin v. Lattin, 135 N.W. 759, 
29 S.D. 1. 

Tex.—Sickels v. Epps, 8 S.W. 124; 
Stockyards Nat. Bank v. Wilkinson, 
(Civ.App.) 280 S.W. 1040; Cassin v. 
La Salle County, 21 S.W. 122, 1 Tex. 
Civ.App. 127. 


Bartlett, 51 Mo. 


all the find- 


Vt.—Landon v. Hunt, 73 A. 865, 82 
Vite 822. 

Wash.—Carroll v. Washington Wa- 
ter Power Co., 105 P. 1026, 56 Wash. 
467; Horrell v. California, etc., Home- 
builders’ Assoc., 82 P. 889, 40 Wash. 


531; Smith v. Glenn, 82 P. 605, 40 
Wash, 262; Bringgold v. Bringgold, 
82 P. 179, 40 Wash. 121; Peters v. 


Lewis, 74:P.. 815, 33 Wash. 617; .Bal- 
lard v. Keane, 43 P. 27, 13 Wash. 201; 
Moyer v. Van De Vanter, 41 P. 60, 12 
Wash. 377, 50 Am.S.R. 900, 29 L.R.A. 
670; Hannegan v. Roth, 40 P. 636, 12 
Wash. 65. 


Wis.—Cutter v. Greene, 201 N.W. 
373, 185 Wis. 163; Paggeot v. Sexton, 
23 Wis. 195; Gilman v. Thiess, 18 
Wis. 528; Knox v. Webster, 18 Wis. 


406, 86 Am.D. 779. 


Wyo.—Hilliard v. Douglas Oil Co., 
122 P. 626, 20 Wyo. 201. 


[a] Exceptions held sufficiently 
specific.—(1) Exception to specified 
findings of facts, and to each of them. 
Hallidie Co. v. Washington Brick, 
Lime & Mfg. Co., 126 P. 96, 70 Wash. 
80. (2) Exception designating the 
finding or conclusion by number. 
Burrows v. Kinsley, 68 P. 332, 27 
Wash, 694; Ranahan v. Gibbons, 
Ro. Gis, 225). Wash wc bs) Weems sx, 
Wright, 67 N.W. 737, 93 Wis. 368. (3) 
Separate exceptions taken to each 
finding and each conclusion by num- 
ber, without a statement of the basis 
or reasons therefor. Pickford v. Bor- 
land, 136. P..128, 76 Wash. 339, 


[b] Exceptions held too general. 
—(1) Document stating that plaintiff 
“enters of record its exceptions to the 
findings of fact and conclusions of 
law made and filed by the court.” 
Stockyards Nat. Bank v. Wilkinson, 
(Tex.Civ.App.) 230 S.W. 1040. (2) 
The withholding of assent cannot be 
treated as a specific exception to the 
whole judgment. Battle v. Mayo, 9 
S.E. 384, 102 N.C. 413. 


Assignment of error ay appear, see 
Appeal and Prror § 153 


71. Turpie -v. Lowe, 62 N.E. 628, 
158 Ind. 47; Baldwin v. Heil, 58 N.E. 
200, 155 Ind. 682; Taylor v. Canaday, 
57 N.E. 524, 59 N.E. 20, 155 Ind. 671; 
Hatfield v. Cummings, 53 N.E. 761, 
152 Ind. 537; Baker v. Cravens, 49 
N.E. 1054, 150, Ind. 199; Royse .v. 
Bourne, 4% N.E. 827, 149° Ind. 187; 
Collier v. Ervin, 2 Mont. 335 [aff 11 
Abb.N.Cas. 48]; Rogers v. Rogers, 
Mo, Nie 200 Oy, dilde ING Ve cae OSANIMS oVis 
Voght, 94 N.Y. 654 [aff 11 Abb.N.Cas. 
48]; Middlebrook v. Broadbent, 47 
N.Y. 443, 7 Am.R. 457; Magie v. Bak- 
er, 14 N.Y. 435; Murray v. Babbitt, 
31 N.Y.S. 17, 10 Mise. 365; Washing- 
ton Liquor Co. v. Northwest Live 
Stock t © Om o0) es DOIs plow VWiaslam dils, 
Neeley v. Democratic Pub. Co., 41 P. 
173, 12 Wash. 659; Irwin v. Olympia 
Water Works, 40 P. 637, 12 Wash. 112. 


72. Boyce v. Wabash R. Co., 18 N. 
W. 6738, 63 Iowa 70, 50 Am.R. 730; 
McCorn v. McCorn, 3 N.E. 480, 100 N. 
Y. 511; Pratt v. Foote, 9 N.Y. 463, 
Seld. 224, 10 N.Y. 599;-Collyer v. Col- 
lins, 17 Abb.Pr. (N.Y.) 467; Milwau- 


[§ 1168] (3) Joint Exception. 
to more than one conclusion of law presents no ques- 
tion if any one is ecorrect.4 
make a joint exception to a conclusion of law which 
is correct as to one of them, the exception is not 
available to the other defendant.7® 


[§. 1169] f. Bffect. 
of law operates as an admission, for the purposes 
of the exception, that all the facts within the issues 

) are fully and correctly found,’® and supported by 


[64 C.J.] 1287 


A joimt exception 


Where two defendants 


An exception to conclusions 


Pabst, 35 N.W. 33 


kee County v. reer) 


Wis. 352; Wittmann v. Watry, 37 
Wis. 238. 
[a] Illustrations.—(1) Where no 


evidence was introduced, and the find- 
ings were based on the pleadings 
alone, an exception to the finding that 
the allegations in the complaint were 
true was sufficient. Wittmann v. 
Watry, 37 Wis. 238. (2) A general 
exception to a conclusion of Jaw that, 
as the right was based on the stat- 
ute of another state, there could be 
no recovery was sufficiently specific. 
Boyce v. Wabash R. Co., 18 N.W. 673, 
63 Iowa 70, 50 Am.R. 730. 

73. Reinke v. Wright, 67 N.W. 737, 
93 Wis. 368; Ludlow vy. Gilman, 18 
Wass 5 D2, 


[a] Exception to finding of fact, 
designated by number, without stat- 
ing the grounds of exception, is suf- 
ficient, although the finding joins sev- 
eral propositions, if the finding as to 
all the propositions is wrong. Reinke 
v. Wright, 67 N.W. 737, 93 Wis. 368. 


74, thes eas v. Nicholas, (Ind.App.) 
102 N.B. 50. 
[a] Joint and several character of 


particular exception.—In an action in 
which there were two defendants, an 
exception to the conelusions of law 
by one of the defendants was to be 
construed as a joint exception as to 
the conclusions of law, although sey- 
eral as to the excepting defendant. 
aoneee v. Nicholas, (Ind.App.) 102 


75. Bosley v. National Mach. Co., 
2, INE. (98:0), 123) Now. 550s 


76. Walb Const. Co. v. Chipman, 
175 N.E. 132, 202 Ind. 434; State v. 
Meiser, 168 N.E. 185, 201 Ind. 337; 
Livingston v. Livingston, 130 N.E. 
122, 190 Ind. 223; Brown v. Guthrie, 
114 N.E. 4438, 185 Ind. 669; Kline v. 
Dowling, 96 N.E. 579,176 Ina sed: 
Conner v. Andrews Land, ete, Co., 
70 N.E. 376, 162 Ind. 338; National 
State Bank v. Sandford Fork, etce., 
Co., 60 N.E. 699, 157 Ind. 10; Fulp v. 
Beaver, 36 N.E. 250, 136 Ind. 319; Bell 
v. Corbin, 36 N.E. 23, 136 Ind? 269; 
Blair v. Blair, 30 N.E. 1076, 131 Ind. 
194; State v. Vogel, 19 N.E. 773, 117 
Ind. 188; Braden- v. Graves, 85 Ind. 
92; Wharton v. Wilson, 60 Ind. 591; 
Dehority v. Nelson, 56 Ind. 414; Cru- 
zan v. Smith, 41 Ind. 288; Stringham 
ve Chicago, I! & LO Ry. Cos, 41 2iNoee 
247, 81 Ind.App. 20; Miller v. Mead- 
ows, 125 N.E. 50, 71 Ind.App. 337; 
Keller v. Cox, 118 N.E. 5438, 67 Ind. 
App. 381; Hall v. Bauchart, 117 N.B. 
972, 67 Ind.App. 201; Central Trust 
& Savings Co. v. Wallace, 118 N.E. 
593, 66 Ind:App.. 629; Gish v. St. Jo- 
seph Loan & Trust Co., 113 N.W. 394, 
66 Ind.App. 500; Hinton v. Falls City 
Savings & Loan Assg’n, 111 N.E. 20, 60 
Ind.App. 470; Shead vy. American 
Maize Products Co., 108 N.E. 610, 60 
Ind.App. 146; Tuell v. Homann, 108 
N.E. 596, 60 Ind.App. 285; Teegarden 
v. Ristine, 106 N.B. 641, 57 Ind.App. 
158; Hatfield v. Rooker, 104 N.E. 798, 
56 Ind.App. 1; Guyer v. Union Trust 
Co. of Indianapolis, 104 N.E. 82, 55 
Ind.App. 472; Carnahan v. Shuil, 102 
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the evidence, 
not found,’® nor 
within the isues;*° 
ness of the conclusions of law, 


ciency of the evidence to support 


7 but will not supply a material fact 
admit that the facts found were 
and, in determining the correct- 
the reviewing court 
is limited to the faets found regardless of the suffi- 
them.$° 
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a verdict.§? 
An ex- 


ae 
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ception to a finding of fact has been held to pre- 
sent only the question of whether there is any evi- 
dence to support it.*+ 
generally has the same effect as it would have on 


The sustaining of exceptions 


XII. WAIVER AND CORRECTION OF IRREGULARITIES AND ERRORS 


{[§ 1170] A. Conduct of Trial in General.s* 
and irregularities in the conduct of the trial 


rors 


may be waived or cured by some affirmative 
the complaining party amounting to an express or 


N.E. 144, 55 Ind.App. 349; Hornaday 
v. Cowgill, 101 N.B. 1030, 54 Ind.App. 
631; Guynn v. Wabash County Loan 
& Trust Co., 101 N.E. 738, 53 Ind.App. 
391; Mills v. Mooney-Mueller Drug 
Co., 97 N.E. 449, 50 Ind.App. 193; 
Grant Trust & Savings Co. v. Tucker, 
96 N.E. 487, 49 Ind.App. 345; Tim- 
monds vy. Taylor, 96 N.E. 331, 48 Ind. 
App. 531; Indianapolis & C. Traction 
Co. v. Arlington Telephone Co., 95 N. 
i. 280, 47 Ind.App. 657; Myers v. 
Reynolds, 94 N.E. 345, 47 Ind.App. 
; Weeks v. Hathaway, 90 N.E. 
647, 45, IndiApp. 196; Hamrick v. 
Hoover, 84 N.E. 28, 41 Ind.App. 411; 
Hisman v. Whalen, 79 N.E. 514, 1072, 
39 Ind.App. 350; Indianapolis North- 
ern Traction Co, v. Harbaugh, 78 N.E. 
80, 38 Ind.App. 115; Halstead v. Sig- 
ler (74 NE 257, 35> Ind: App: 7419; 
Johnson v. Bedwell, 43 N.E. 246, 15 
Ind.App. 236. Compare Fairbanks v. 
Meyers, 98 Ind. 92; Lockwood y. Dills, 
74 Ind. 56 (both holding that the ad- 
mission is not conclusive, but that, 
on the’exception overruled, the party 
may still, by motion for a new ‘trial, 
present the question of the correct- 
ness of the finding of facts). 


[a] Similar to demurrer.—Where 
the facts are fully and correctly 
found within the issues, an exception 
to the conclusions of law presents the 
same question as a demurrer to the 
complaint for insufficiency. Shedd v. 


American Maize Products Co., 108 N. 
1, 610, 60 Ind.App. 146. 
77. State v. Richey, 172 N.E. 119, 


202 Ind. 116. 

78. Warrick v. Spry, 97 N.E. 361, 
49 Ind.App. 327. 

79. Bird v. St. John’s 
Church, 56 N.E. 129, 154 Ind. 

80. Baker v. Johnson, 138 N. 
79 Ind.App. 413 

81. Sherman v. Foster, 
158 N.Y. 587. 

82. Robinson vy. Trofitter, 
51. 

83. 
peal see Appeal 
2637. 

24. Ariz.—Williams v. Jones, 85 P. 
399; 10 Ariz. 70. 

Ark.—Arkansas Southwestern R. 
Co. v. Dickinson, 95 S.W. 802, 78 Ark. 
483, 115 Am.S.R. 54. 

Cal.—Perkins vy. Fish, 53 P. 901, 121 
Game sdiie 

Del.—Duplex Printing Press Co. v. 
Journal Printing Co., 43 A. 840, 17 
Del. 565 [aff 50 A. 1113, 19 Del. 12]. 

Ga.—Desverges v. Goette, 48 S.EH. 
693, 121 Ga. 65; Heavner v. Saeger, 4 
S.B. 767, 79 Ga, 471. 

[l).—Pridmore v. Chicago, R. I. & P. 
Ry. Co., 114 N.E. 176, 275 Til. 386 [aff 

192 Ill. App. 446]; Pike v. Pike, 112 Ill. 
oe 243. 


Mpiscopal 
138. 

HH. 780, 
53 N.H. 504, 
106 Mass. 


Estoppel to allege error in ap- 
and Error §§ 2606-— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[By Aubert DrForust TyLurR] 


Hr- 


act of 


ase ot vy. Buchanan, 36 Ind. 

Ky.—Louisville, ete., R. Co. v. Kir- 
by, 438 S.W. 441, 19 Ky.L. 13838. 

Mo.—Brannock y. Jaynes, 193 S.W. 
51,197 Mo.App. 150 

N.Y.—City of New York vy. Inter- 
borough Rapid Transit Co., 249 N.Y.S. 
243, 282 App.Div. 233 [aff 240 N.Y.S. 
316, 186 Misc. 569 (aff 177 N.E. 295, 
257 N.Y. 20)]; Biglow v. Bigiow, 56 
N.Y.S. 794, 39 App.Div. 103. 

N.D.—Stockwell y. Brinton, 
W. 242, 26 N.D. 1. 

Pa.—Brown v. O’Brien, 3 
4 Pa.Led. 500. 

Porto Rico. 
Porto Rico 203. 

Tex.—San Antonio Traction Co. v. 
White, (Civ.App.) 60 S.W. 323 [rev on 
other grounds 61 S.W. 706, 94 Tex. 
468]. 

Can. 
S.C. 62: 


{a] Consent to continuance of trial 
with eleven jurors is a waiver of any 


142 N. 
Clark 115, 


Carlo v. 


Ferrer, 27 


Carstens v. Muggah, 36 Can. 


right to predicate error thereon. 
Rehm v. Halverson, 64 N.E. 888, 197 
Tll. 378 [aff 94 Tll.App. 627]; San An- 
tonio Traction Co. v. White, (Tex.Civ. 
App.) 60 S.W. 323 [rev on other 
grounds 61 S.W. 706, 94 Tex. 468]. 
[b] Submission by consent of 


cause which is already under submis- 
sion for trial is a waiver of any error 
in not having the former submission 


oot aside. Miles v. Buchanan, 36 Ind. 
[ec] Consent to reference is a 


waiver of the objection that the case 
was not referable. Biglow v. Biglow, 
56 IN. ¥.s. 794, 39) Ne App Dive d0s: 

[ad] Consent to adjournment is a 
waiver of all objections to it. Mason 
v. Campbell, 1 Hilt. (N:Y.) 291. 


[e] Time of trial.—(i) While the 
parties, over their objection, may not 
be compelled to proceed to trial at a 
date earlier than ten days after is- 
sues are made up, as provided by 
Comp. St. (1921) § 582, they may 
waive such right. Miller v. Giermann, 
248 P. 590, 119 Okl. 164. (2) Defend- 
ant could not complain that it was 
arbitrarily prevented opportunity to 
answer and get witnesses, where cer- 
tified copy of judgment showed de- 
fendant voluntarily entered upon 
trial. Scofield v. American Mut. Ins. 
Co., (Mo.App.) 52 S.W.(2d) 205. (3) 
Where a jury had been impaneled, de- 
fendant’s counsel had made statement 
to the jury and read answer thereto- 
fore filed, trial was not forced by the 
court before issues were made by 
pleadings. Scofield v. American Mut. 
Ins, Co., supra. 


[f] Reopening case.—Where, after 
a cause was reopened over his objec- 
tion, defendant introduced evidence, 


implied assent to the improper procedure.*+ 
untary compliance with an erroneous order of the 
court is a waiver of the right to except.*® 
fundamental error, it has béen held, may be waived 


So vol- 


Even a 


objections to the reopening were 
waived. Brannock v. Jaynes, 193 S. 
W. 51, 197 Mo.App. 150. 

[tg] Improper view of premises.— 
Where a party participates in a pro- 
ceeding by attending at the prothono- 
tary’s office and striking the jury, and 
by being present at the view of the 
premises, he waives an objection to 
the view on the ground that it was 
had without being allowed by the 
court. Brown v. O’Brien, 3 Clark 115, 
(Epa eins DE a OS 


{h] Examination of witmess by 
court.— Although there was na prop- 
er showing that justified calling and 
examination of defendant’s engineer 
by the court at request of plaintiff, 
where defendant afterward called 
witness, and the same testimony on 
direct and cross-examination was 
elicited, defendant waives error to ex- 
amination of the witness by the court. 
Pridmore vy. Chicago, R. I. & Py Ry. 
Co., 114.N.H. 176, 275 Ill. 386 [aff 195 
Tl. App. 446]. 

[i] Argument of counsel.—Where 
counsel stipulated for the submission 
of the cause without argument, all 
objection to a time limit previously 
imposed upon the argument was 
waived. Stockwell v. Brinton, 142 N. 
W. 242, 26 N.D. 1. 

{j] Taking papers to jury room.— 
Plaintiff, by agreeing that paper not 
in evidence be delivered to jury, there- 
by waived error in permitting jury to 
have it. First State Bank of. Panhan- 
dle v. Knapp, (Tex.Civ.App.) 3 S.W. 
(2d) 468. 

{k] Improper manner of arriving 
at verdict.—Any impropriety in the 
jury in striking an average amount by 
dividing the aggregate of the indi- 
vidual amounts favored by each juror 
and taking the quotient, thirteen 
thousand six hundred dollars, and in 
afterwards agreeing by a majority 
vote upon a fourteen thousand dol- 
lar verdict is cured by accepting 
plaintiff’s proffered remittitur of one 
thousand dollars. Pecos & N. T. Ry. 
Co. v. Coffman, (Tex.Civ.App.) 160 S. 
W. 145. 


Waiver of notice of trial or irregu- 
larities in notice see supra § 24. 

25. Macon vy. Humphries, 50 S.E. 
986, 122 Ga. 800; Campbell v. Hack- 
feld, 20 Hawaii 245; Ellsworth v. 
Fairbury, 60 N.W. 336, 41 Neb. 88i. 

[a] Order for production of docu- 
ments.—Although the court errone- 
ously orders a party to produce on 
the trial a paper, a compliance with 
such order, although under protest, 
is a waiver of the right to except. 


Macon v. Humphries, 50 S.E. 986, 122 
Ga. 800. 
{b] Order for physical examina- 


tion.—(1) Any error in an order for 
physical examination of plaintiff is 
waived by his voluntary submission 


——s 
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unless it is of such a nature as to render the judg- 
ment void.66 The power to correet errors in their 
own proceedings is inherent in courts of general 
jurisdiction,** and errors in rulings, which are clear- 
ly corrected by the court before the trial closes or 
in the charge of the court to the jury, are not gen- 
erally fatal to the judgment.*® If counsel has in- 
duced the court to commit error, he cannot there- 
after complain of the action of the court in cor- 
recting such error.8° On the other hand, it has 
been held that the form of a trial, as prescribed by 
statute, is a matter of public interest and cannot 
be changed by agreement of the parties.°° So it 
has been held that compliance with an erroneous or- 
der that a cause be tried on depositions does not 
waive the error;®! and, where defendant’s right 
to open and close the arguments to the jury was 
denied, the error was not cured by the fact that 
plaintiff’s counsel, during final argument for plain- 
tiff, stated that he was willing that defendant’s at- 
torney should conclude the argument after plain- 
tiff’s counsel had finished, in which statement the 
court acquiesced, where defendant’s attorney de- 
clined the offer.°? 


[§ 1171] B. Rulings as to Evidence—l. In Gen- 


to such examination. Campbell v. 
Hackfeld, 20 Hawaii 245. (2) Error 
of the judge in making an order at 
chambers requiring plaintiff, in an ac- 
tion for personal injuries, to submit 
to an examination of a board of phy- 
sicians appointed for that purpose, 


answers to 


ing, they 
thereto. 
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(2) Where plaintiffs, on the court’s 
refusal to allow them to read witness’ 
certain 
without reading other portions of her 
testimony, complied with court’s rul- 
i waived 
Kellogg 
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eral. Errors or irregularities in rulings as to the ad- 
missibility of evidence and the taking of testimony 
generally may be waived®* or corrected at any stage 
of the trial.°* 


Effect of waiver. Where an objection that a cer- 
tified copy of a document is not the best evidence 
is waived, it is error to exclude it.9* 


[§ 1172] 2. Admission—a. In General. The er- 
roneous admission of evidence may be waived or 
cured by stipulation or consent of the parties,®® or by 
acts or statements inconsistent with objections pre- 
viously urged;°* and where the attorney for the 
party who seeks to introduce certain papers states 
that he will offer them in evidence if his opponent 
will not object to their competency but will confine 
his objection to their materiality, and the attorney 
for the other party assents, objection to their .com- 
petency is waived.®® So error in allowing a wit- 
ness to answer a question objected to is cured where 
the court sustains an objection to the answer.®? 
Valid objections to evidence may be obviated by sup- 
plying deficiencies later in the trial.t Thus the 
admission of evidence prima facie inadmissible 
may be cured by the subsequent introduction of the 


of title in an action to quiet title was 
waived where objecting counsel, an- 
swering a question of the court 
whether there was anything that 
would require investigation of the 
deeds, stated, “I think there is a com- 
plete chain of title.’ Gervasoni v. 


interrogatories 


their exception 
v. Southwestern 


is waived by submitting to the exam- 
ination, and then allowing the physi- 
cians to testify in the case without 
objection. Elisworth v. Fairbury, 60 
N.W. 336, 41 Neb. 881. 

86. McKenzie v. Imperial Irr. Co., 
(Tex.Civ.App.) 166 S.W. 495. 

87. Todd v. Orr, 145 P. 393, 44 Okl. 
459. 

88. Union Pac. R. Co. v. Thomas, 
1500 R365) 81. C:C.A. 491; Territory 
v. Cooper, 69 P. 813, 11 OkI. 699. 

[a] Where court erroneously re- 
fers case to referee where only ques- 
tions of law are in issue, and after- 
ward adopts the conclusions of law 
stated by the referee as itS own and 
renders its own judgment, the error 
is cured, and any exception must be 
to the ruling and judgment of the 
court. Territory v. Cooper, 69 P. 813, 
11 Okl. 699. 

gs9. Luken v. Lake Shore & M. S. 
Ry. Co., 154 Ill.App. 550 [aff 94 N.E. 
175, 248 Ill. 377, 140 Am.S.R. 220, 21 
Ann.Cas. 82]. 


90. Arzadon v. Arzadon, 15 Philip- 
pine 77. 

[a] Hearing of cause cannot be 
dispensed with by agreement of the 
parties to substitute written state- 
ments of witnesses. Arzadon vy. Arza- 
don, 15 Philippine 77. 


91. Inre County Printing of Chero- 
kee County, 136 N.W. 765, 156 Iowa 
282. 

92. Fite v. Hooks, 130 S.E. 692, 34 


Ga.App. 629. 

93. Delger v. Jacobs, 125 P. 258, 19 
Cal.App. 197; Cochran v. Simmons, 
276 S.W. 989, 211 Ky. 16; Bochenek 
v. Nilewski, 233 N.W. 420, 252 Mich. 
575; Kellogg v. Southwestern Lum- 
ber Co. of New Jersey, (Tex.Civ.App.) 
44 S.W.(2d) 742. 

[a] QWlustrations.—(1) Defendant’s 
counsel’s statement to ask witness 
anything waives an objection to. lead- 
ing questions asked plaintiff's witness 
through an interpreter. Bochenek v. 
Nilewski, 233 N.W. 420, 252 Mich. 575. 


Lumber Co. of New Jersey, (Tex.Civ. 
App.) 44 S.W.(2d) 742. 


Waiver of objections to: 


Admission of evidence see infra §§ 
1172-1176. 


Exclusion of evidence see infra § 
Ad 


94. Todd y. Boston Elevated Ry. 


Co., 94 N.E. 683, 208 Mass. 505, Ann. 
Cas.1912A 1005: Caswell v. Maple- 
wood Garage, 149 A. 746, 84 N.H. 241, 
WENA BRIS CIS Os 

95. Texas Employers’ Ins. Ass’n 
v. Adcock, (Tex.Civ.App.) 27 S.W.(2d) 
363. 


96. Ill.—Cox v. Rhodes Ave. Hos- 
pital, 198 Ill.App. 82; Calahan v. Con- 
ran, 172 Ill.App. 261. 

N.H.—Perry v. Maryland Casualty 
ConiZ A. 809) To IN. EEF 199% 

Or=—Houk v. Gilmore, 259 P. 891, 
122 Or. 498. 

Pa—Munley v- Northern Flectric 
St. Ry: Co, 98°A. 613; 253) Pa. 378. 

Tenn.—Union Nat. Bank v. Bluff 
City Bank, 279 S.W. 797, 152 Tenn. 486. 

[a] Thus incompetency of evi- 
dence contradicting a contract was 
waived by stipulating it to be a fact. 
Union Nat. Bank v. Bluff City Bank, 
279 S.W. 797, 152 Tenn. 486. 

97. Cal.—Gervasoni v. City of Peta- 
luma, 208 P. 120, 189 Cal. 300. 

Hawaii.—Schuman Carriage 
Paxson, 27 Hawaii 161. 


Tll.— Caldwell v. Chicago City Ry. 
Co), 211 Tk App: 310: 

Ky.—Moore vy. Wilson, 18 S.W.(2d) 
873, 230 Ky. 49. 

R.I.—Pettit v. Howard & Bullough 
American Mach. Co., 103 A. 994, 41 R. 
Ty 380: 

Wash.—King County v. Joyce, 165 
P. 399, 96 Wash. 520; Howard v. 
Washington Water Power Co., 134 P. 
927, 75 Wash. 255, 52 L.R.A.N.S. 578. 

Ya] Tlustrations.—(1) Objection 
to admission of deeds showing chain 


COREY: 


City of Petaluma, 208 P. 120, 189 Cal. 


306. (2) Where books of plaintiff 
corporation were, over objection of 
defendant, received in evidence for 


the purpose of showing certain cash 
charges against defendant, the de- 
fendant testified that he had never 
denied that he had received the cash 
charged to him in said books, and 
counsel for defendant in his opening 
address told the jury that he did not 
dispute the cash items included in 
said account, error in the admission 
of such books was cured. Schuman 
eae’ Co. v. Paxson, 27 Hawaii 
161. 


98. State Bank v. Southern Nat. 
Bank, 62 N.E. 677, 170 N.Y. 1. 


99. St. Louis & S. FE. R. Co. v. Sut- 
ton, 55 So. 988, 169 Ala. 389, Ann.Gas. 
1912B 366. 


1. U.S.—Wabash R. Co. v. Lewis, 
48 E.(2d) 519. 

Ala.—Morris v. Corona Coal Co., 
109 So. 278, 215 Ala. 47; Louisville & 
N. R. Co. v. Shepherd, 61 So. 14, 7 Ala. 
App. 496. 


Cal.—Pacific Factors v. St. Paul 
Hotel, 299 P. 88, 113 Cal.App. 657. 

Ky.—Gay v. Gay, 209 S.W. 11, 183 
Ky. 238. 

N.H.—Caswell v. Maplewood Ga- 
rege, 149 A. 746, 84 N.H. 241, 73 A.L.R. 

o. 

Tex.—Texas Indemnity Ins. Co. v. 
Preslar, (Civ.App.) 298 S.W. 666. 


[a] MIllustration.—In ejectment, 
where it was shown that the legal ti- 
tle had passed from the United States 
into the state, and into a land com- 
pany, such company’s deed to another 
company through which plaintiff 
claims title was admissible, and the 
fact that the grantee company was 
not at the time at which the deed was 
offered in evidence shown to have 
been authorized by its charter to re- 
ceive grants of land did not require 
its rejection, where such proof was 
subsequently made. Daniel vy. Wade, 
83 So. 99, 203 Ala. 355, 
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necessary preliminary and connecting proof.’ It 
has been held that objections to evidence are waived 
by objecting to a withdrawal, or the striking out 
of the evidence,*® although there is authority to 


the contrary. Objections to evidence are not waived. 


by a subsequent amendment of the record making 
the evidence admissible,’ or, ordinarily, by failure 
to cross-examine a witness giving incompetent testi- 
mony over objection.° 


Demurrer to evidence and motion to dismiss or to 
direct verdict. While it has been held in some juris- 
dictions that a party does not waive his objections 
to evidence by a demurrer to the evidence,’ it is 
held in other jurisdictions that such objections are 
waived by demurring to the evidence,® or by a mo- 
tion to dismiss® or to direct a verdict.?° 

Request for instructions.‘t The admission of in- 
competent evidence is waived where the complain- 
ing party asks and obtains an instruction which as- 
sumes the competency of the evidence complained 
of,'2 and, where evidence affecting the measure of 
damages is admitted, the party objecting to its ad- 
mission waives his objection by requesting instrue- 
tions which embody the same theory on the measure 
of damages.1? On the other hand, an objection to 
improper evidence is not waived by a request for 
an instruction limiting the prejudicial effect of the 
evidence, where such instruction is refused.t* So 
it has been held that the right to challenge the 
competency of evidence admitted over objection is 
not waived by offering instructions on the issue pre- 
sented by such evidence,?> and that, where a ease 
is tried upon a theory to which proper objection 
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is made, the fact that the objecting party requests 
instructions which he deems necessary for his pro- 
tection does not waive error in the overruling of his 
objections to the admission of evidence in accord 
with the theory objected to.*® 


Withdrawal of objections. The erroneous admis- 
sion of evidence is waived by a subsequent with- 
drawal of objections thereto;!* but the waiver must 
be so specific as to leave no doubt on the subject,*® 
and a mere statement by counsel, after the evidence 
objected to has been received, that he is willing to 
try the issue to which the evidence relates does not 
show a waiver.1® A party who withdraws his ob- 
jection to evidence which has been excluded does not 
thereby waive his right to object to leading questions 
asked the witness when he is recalled to testify.?° 


Other cases in which objections to the admission 
of evidence were held waived?! or not waived?” are 
cited in the notes. 


[§ 1173] b. Withdrawal, Striking Out, or Exclud- 
ing Improper Evidence.2* Error in permitting a 
question and answer so couched as to bring out a 
conclusion invading the provinee of the jury is 
cured where the question and answer are withdrawn 
and properly reframed.?* Exception to the admis- 
sion of evidence is not waived by motion to strike 
it out, where the court denies the motion,?° and, 
where objection is properly made to the admission 
of evidence and an exception taken to the overrul- 
ing of the objection, the objecting party does not 
waive the objection by moving to exclude all the 
evidence of the witness, some of which is admis- 
sible.*® But where erroneous evidence is withdrawn 


2. Morris v. Corona Coal Co., 109 McDonnell v. Isadore Cohen Co., 106 Tll.—D : 

So. 278, 215 Ala. 47; Pacific Factors|S.E. 52, 87 W.Va. 763. 785, 348 Me de. bie tages re 8s 
2 
ey AN ler Hotel, 299 P. 88, 113 Cal. 8. Wilkins v. Germania F. Ins. Co., Miss.—Dufour v. Chapotel, 23 So. 
: : eg 10 N.W. 916, 57 Iowa 529; Southern one we Miss. 656. 

Pen ca ne On elen a Coos Leinart, 64 S.W. 899, 107 Ham v. St. Louis, etc, R. Co., 
oO nce of a convers wi e-| Tenn. 635; Bittner v. Li: “y t ae 5 * 
fendant’s agent, without proof of his ; ys ER ut Siw. 108, 136 Mo. App. 1%. 


authority, is cured by Subsequent evi- 
dence tending to show that he had 
authority to represent defendant in 
the matter in controversy. Louisville 
& N. R. Co. v. Shepherd, 61 So. 14, 7 
Ala.App. 496. 


3. .Mitchell v.. Davis, 23 Cal. 381; 
Pardee v. Johnston, 74 S.E. 721, 70 


W.Va. 347. See also Appeal and Iir- 
ror § 2614. 
4 Arnold v. Maryville, 85 S.W. 107, 


110 Mo.App. 254; Sandige v. Hill, 70 
Mo.App. 71; Furst v. Second Ave. R. 
Co., TZ N.Y. 542. 

[a] Right to insist on exceptions. 
—A party has a legal right after in- 
competent evidence has been admit- 
ted, in spite of his repeated objections, 
to insist upon his exception, and it 
is not his duty to waive it by accept- 
ing the proposal of the adverse party 
that it be stricken out. Furst v. Sec- 
ond Avenue R. Co., 72 N.Y. 542. 


5. Dexter v. Billings, 1 A. 180, 110 
Pa. 135. 


Gaavabash RR. "Cor 1 v. | Cockrell) 
Ae 192 S.W. 4438. But see Wyatt 

Central Coal & Coke Co., (Mo.App.) 
209 S.W. 585 (holding that objection 
cannot be assigned to evidence, where 
the objectionable matter could have 
been cured by cross-examination of 
the witness, and the jury left to judge 
the character or weight of the evi- 
dence). 

7. Norfolk & W. Ry. Co. v. Warden, 
86 S.E. 103, 117 Va. 801; Braude & 


Bank, (Tex.Civ.App.) 45 S.W.(2d) 698. 


Demurrer to evidence generally see 
supra §§ 365-383. 


9. Wilkins v. Germania F. Ins. Co., 


10 N.W. 916, 57 Iowa 529; Roscoe v. 
John L. Roper Lumber LOK ai, ISIE 
399, 124 INC a4 2: 

Dismissal or nonsuit generally see 
supra §§ 388-414. 

10. Battis v. McCord, 30 N.W. 11, 


70 Iowa 46. 


Direction of verdict generally see 
supra §§ 415-459. 


11. Generally see supra §§ 678-727. 
12. . Shannon v. Potts, 117. Ill.App. 
80; McNeal v. Talbott, 7 Ky.L. 604, 


612. See also Appeal and Error § 
2614. 

13. City of Ottumwa v. Nicholson, 
143 N.W. 439, 161 Iowa 473, L.R.A. 


1916E 983. 


14. First State Bank of Eckman v. 
Kelly, 152 N.W. 125, 30 N.D. 84, Ann. 
Cas.1917D 1044. 


15. Caruthersville Lumber Co. 
Taylor, (Mo.App.) 281 S.W. 97; 
man v. Standard Accident Ins. Cor; 
177 S.W. 8038, 192 Mo.App. 159. 

16. Western Live Stock Loan Co. 
v. Creaghe, 206 P. 795, 71 Colo. 334. 

17. U.S.—Einson Freeman Co. _v. 
International Folding Paper Box Co., 
24) BY C20) t0d. 

Ga.—Bennett v. Cox, 146 S.E. 835, 
167 Ga. 843. ; 


Neb.—State v. Fisher, 174 N.W. 320, 
Neb. 736. 


18. Dornsife vy. Ralston, 106 P. 13, 
55 Or. 254. 
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19. Dornsife v. Ralston, supra. 

20. Yellow Pine Paper Mill Co. v. 
Lyons, (Tex.Civ.App.) 159 S.W. 909. 

21. Frates v. Eastman, 57 F.(2da) 
522; Irvin v. Koehler, 280 F. 795, 145 
“COG SAs s105t 


22. U.S.—Walker Grain Co. v. 
Bias ee Co., 254 F. 422, 166 C. 
5 


Cal.—Story v. Green, 130 et 870, 164 
Cal. 768, Ann.Cas.1914B° 96 


Ill.—Muller vy. miata 
App. 104. 


Mo.—O’Neil Implement Mfg. Co. v. 
Gordon, (App.) 269 S.W. 636. 


R.I.—Ferance wi Forestdale Mfg. 
Co.;, 189) AS 339) 36 cRo 54: 


23. See generally Appeal and Er- 


198, ; fl. 


New. | Tor §§ 2972-2977. 


24. Kane v. Missouri Pac. Ry. Co., 
157 S.W. 644, 251 Mo. 13. 


25. Gaspar v. Heimbach, 55 N.W. 
559, 58 Minn. 414. 


Striking out evidence generally see 
supra §§ 217-229. 


26. Elliott v. Campbell, 78 S.W. 
1122, 117 Ky. 719, 25 Ky.L. 1841. 


For later cases, developments and changes in the law see Annotations, same title and section numper. 


i Sige & in ee eee 1 » * —_— 


§§ 1173-1174] 


by an instruction,?? or where it is stricken out on 
motion of the objecting party?® and the jury in- 
structed to disregard it,?® or the court, after receiv- 
ing evidence over objections, rules that it is in- 
competent, and excludes it,?° error in its admis- 
sion .is cured, in the absence of exceptional circum- 
stances.*! 


[§ 1174] ce. Subsequent Introduction or Use of 
Same or Similar Evidence.*? It is a general rule, 
subject to some exceptions and qualifications,®? that 
a party waives his objection to the admission of evi- 
dence by subsequently introducing the same** or 
similar*® evidence, or evidence to the same effect or 
relating to the same matter;*® and the same result 
follows where, after adverse rulings on objections 
to evidence, motion to strike, and for a nonsuit, de- 
fendant proceeds with the case and introduces. evi- 
dence which supplies the defects in plaintift’s 
proof.*7 A subsequent reference by both parties 
to incompetent evidence cures error in its admis- 
sion,®* and it will be assumed that a document, orig- 
inally incompetent, is rendered competent by the 
use thereof by the objecting party.°® On the other 
hand, it has been held that a party does not waive 
error in the admission of evidence over his objec- 
tions by subsequently introducing evidence of the 
same general character;*® that where the objection 
of defendants, relying on the statute ef frauds, to 
the introduction of oral statements is overruled, 
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they do not waive the objection by voluntarily testi- 
fying to their understanding of such statements ;** 
that, in an action on a note, plaintiff’s introduction 
of correspondence between the parties after the 
debt was incurred, in negotiations for a settlement, 
and showing the contentions of the parties, was not 
a waiver of the parol evidence rule;*? that a per- 
son sued for malicious prosecution does not waive er- 
ror in the admission of evidence on the issue of 
probable cause by presenting evidence tending to 
show nonhability notwithstanding want of probable 
cause ;*2 and that a party, by agreeing to what the 
tax records would show as to the assessed value of 
land for general taxation, does not waive his previous 
objection to the competency of such evidence.*# 


Admission of documentary evidence. Where a 
party, after objecting to the admission of a docu- 
ment, offers such document in evidence,*® or asks 
that it go to the jury,*® he waives his previous ob- 
jection; and an objection to the admission of part 
of a memorandum used by a witness to refresh his 
memory is waived where the opposing party intro- 
duces the rest of it.47 So error in admitting in evi- 
dence certified copies of indictments against a party 
is waived where he testifies that such indictments 
had been returned against him.*® On the other 
hand, it has been held that where, after a document 
had been admitted and marked in evidence, over 
objection, the objecting party asks that it be shown 


27. Stauffer v. Metropolitan St. Ry. 
Co., 147 S.W. 1032, 243 Mo. 305. 

28. Capeltle v. Trober, 112 A. 798, 
80 N.H. 43. 
29. Eley v. Twin State Gas & Elec- 
tric Co., 117 A. 817, 80 N.H. 428; Houk 
v. Gilmore, 259 P. 891, 122 Or. 498. 

30. Goodman vy. Griffith, 142 S.W. 
259, 238 Mo. 706; Kaye v. Taylor, 148 
N.W. 629, 28 N.D. 293. 

31. Stauffer v. Metropolitan St. 
Ry..Co., 147 S.W. 1032, 243 Mo. 305. 

32. Same or similar evidence pre- 
viously elicited or introduced by ob- 
jecting party as waiver of subsequent 


admission see supra § 193. 


33. See infra text and notes 40-44; 
and infra § 1175. 
34 Ala.—Shaw & Shaw v. Cleve- 
land, 59 So. 534, 5 Ala.App. 333. 
Ark.—St. Louis & San Francisco R. 
Co. v. Kilpatrick, 54 S.W. 971, 67 Ark. 
47. 


D.C.—Rodier v. Life Ins. Co. of Vir- 
Beanie, (37 AppeD.C.! 159° 

La.—Jenkins v. Salmen Brick & 
Lumber Co., 45 So. 435, 120 La. 549. 

Mo.—Briscoe v. Huff, 75 Mo.App. 
288. 


Va.—Southern Ry. Co. ans- 
pete eS Adm’x, 60 S.E. 58. "407 Va. 
Boa 


35. Frye v. E. I. Du Pont De Ne- 
mours & Co., 151. A. 537, 129 Me. 289; 
Ruth v. St. Louis Transit Co., 71 S. 
W. 1055, 98 Mo.App. 1; Adams v. Ris- 
tine, 122 S.E. 126, 138 Va. 273, 31 A. 
4 ai oie on Ie BW McComb Ve arrow, 104 
S.E. 812, 128 Va. 455; Starcher v. 
South Penn Oil Co., 95 ‘SE. 28, 81 W. 
Va. 587. 

36. Coit v. Waples, 1 Minn. 134; 
puller vy. Maine Cent. R. R., 100 A. 

, 78 N.H. 366; Huff v. Reber, (Tex. 
Cig App.) 138 S.Ww. (24) 995; Decatur 
Cotton Seed Oil Go. v. Taylor, (Tex. 
Civ.App.) 182 S.W. 401; BE. I. Du Pont 
De Nemours & Co, v. Taylor, 98 S.E. 
866, 124 Va. 750. 


{a] Tustrations.— (1) Defend- 


ant’s objection to plaintiff’s testimony 
that foreman instructed plaintiff ‘“‘to 
take my men and get on the trucks,” 
on the ground that it was not shown 
that the foreman had authority to 
give such instruction, was waived by 
defendant proving by its principal 
witness that ‘he (plaintiff) was re- 
quired to ride on the car at some 
place.” E. I. Dupont DeNemours & 
Co. v. Taylor, 98 S.E. 866, 124 Va. 750. 
(2) Any error in admitting evidence 
that a board was replaced and fast- 
ened after an accident was waived, 
where a photograph made after the 
accident was introduced, and witness 
testified with reference thereto. De- 
catur Cotton Seed Oil Co, v. Taylor, 
(Tex.Civ.App.) 182 S.W. 401. 

[b] HMearsay.—Where hearsay evi- 
dence.is introduced by plaintiff and 
later the same fact is shown by de- 
fendant, the objection to it as hear- 
say is waived. Fuller v. Maine Cent. 
R. R., 100 A. 546, 78 N.H. 366. 


87. Western California Land Co. v. 
Welch, 183 P. 169, 41 Cal.App. 435. 


28. American Trust Co. v. United 
Gash Store Co., 136 S.E. 289, 193 N.C. 
122. 


39. The Blandon, 39 F.(2d) 933 [aff 
42 F.(2d) 1013]. 


40. City of West Frankfort v. A. 
C. Marsh Lodge No. 496, I. O. O. F., 
145 N.E. 711, 315 Ill. 32, 36; Manse v. 
Hossington, 98 N.E. 203, 205 N.Y. 33. 

“The evidence was admitted, con- 
trary to law ...... ‘and the fact that 
the appellant submitted to the view 
expressed by the ccurt as to the 
method of trial and examination of 
witnesses was no waiver of its objec- 
tion. It had a right to try the case 
in the manner which the court had 
decided was right without waiving its 
objection to the fact that it was 
wrong.” City of West Frankfort v. 
A. C. Marsh Lodge, No. 496, I. O. O. 
F., supra. To same effect Barley v. 
Kansas City, 87 S.W. 1182, 189 Mo. 
503, 513. 


[a] TIllustration.—A party ques- 


tioning witnesses as to whether lots 
against which supplemental assess- 
ments were made were benefited by 
the amount thereof, after their ob- 
jections to such examination of wit- 
nesses by adverse party were over- 
ruled, did not waive such objections. 
City of West Frankfort v. A. C. 
Marsh Lodge, No. 496, I. O. O. F., 145 
NV Isso be go 
Rebutting evidence see infra § 
175. 

41. McKee v. Rudd, 121 S.W. 312, 
222 Mo. 344, 133 Am.S.R. 529. 


42. Hamilton Furniture Co. 
Brenard Mfg. Co., 110 So. 153, 155, 
215 Ala. 187. 


“Tt is manifest the correspondence 
was not introduced as evidence of the 
facts claimed by defendant, but to 
show the contentions of the parties, 
the excuse assigned by defendant for 
refusal to pay, the later effort to 
rescind and return the goods, and 
plaintiff's responses to these propo- 
sals. They pertained to matters 
after the debt was incurred in nego- 
tiations for adjustment. It is suffi- 
cient to say we could not sanction a 
practice that would cut off a party 
frem asserting his legal rights be- 
cause of a full show-down of the con- 
tentions of the parties. The rules re- 
lied upon have no application to the 
case.” Hamilton Furniture Co. v. 
Brenard Mfg. Co., supra. 

43. Aldrich v. Island Empire Tele- 
phone & Telegraph Co., 113 P. 264, 
62 Wash. 173. 


44. Kansas City & G. Ry. Co. v. 
Haake, (Mo.) 53 S.W.(2d) 891. 


45. Jenkins v. Salmen Brick, etc., 
Co., 45 So. 435, 120 La. 549; Briscoe 
v. Huff, 75 Mo.App. 288; Dahoney vy. 
Womack, 20 S.W. 950, 1 Tex.Civ.App. 
354. 

46. Ward v. Abbott, 14 Me, 275. 


47. Scott vy. Gidelight Mfg. Co., 139 
S.E. 686, 37 Ga.App. 240. 

48. Huff v. Reber, Tex.Civ.App.) 
13 S.W.(2d) 995. 
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to the jury, he does not waive the benefit of his 


exception.*9 


Admission of secondary evidence. 
the admission of secondary evidence are waived if 
the party objecting subsequently produces the best 


evidence himself.®° 


[§ 1175] d. Introduction of Evidence in Rebuttal. 


A party does not ordinarily waive 


49. Zimmerman y. Shapiro, 105 N. 
Y.S. 104, 55 Mise. 299. 

50. U.S.—McCracken vy. 
Dimmu O Outer waver (On 

Ark.—Mullins v. Columbia County 
Bank, 113 S.W. 206, 87 Ark. 554. 


Robison, 


N.Y.—Rich v. Rich, 16 Wend. (N. 
Y.) 663. 

S.C.—Hodges v. Tarrant, 9 S.E. 
1038, 31 S.C. 608. 

Tex.—Glover vy. Thomas, 12 S.W. 


684, 75 Tex. 506. 

[a] Where verbal order for goods 
is given to traveling salesman, and a 
memorandum thereof is made by him, 
and a copy of such memorandum for- 
warded to his principal, the error, if 
any, in admitting the copy in an ac- 
tion for the price to prove the sale, is 
cured where the salesman, after re- 
freshing his memory by his memoran- 
dum made at the time, testifies that 
he then sold the goods mentioned to 
defendant. Hodges v. Tarrant, 9 S.E. 
1038, 31 S.C. 608. 

Si Ala.—Lester: ive, Gay, 117 7So. 
211, 217 Ala. 585, 59 A.L.R. 1561; Kan- 
Sas) City, ete: R. Co. v.iCrocker; 112 So, 
262, 95 Ala. 412. 

Ark.—Pine Bluff Co. v. Bobbitt, 273 
S.W. 1, 168 Ark. 1019. 

Cal.—Short v. Frink, 90 P. 200, 151 
Cal. 838. 


Colo.—T. & HH. Pueblo Bldg. Co. v. 
Klein, 38 P. 608, 5 Colo.App. 348. 


“Ga.—Georgia R., etc., Co. v. Wal- 
lace, 50 S.E. 478, 122 Ga. 547. 


I1l.—Philadelphia Rapid Transit Co. 
Coast Fir & Cedar Products Co., 
241 Ill.App. 320; Hawley v. McCor- 
mick, 186 Ill.App. 58; Winn v. Chris- 
tian County Coal Co., 156 I1].App. 179. 


Ind.—Washington Tp. Farmers’ Co- 
operative Fuel, ete., Co. v. McCormick, 
49 N.E. 1085, 19 Ind.App. 663. 


Iowa.—Breen v. Iowa Cent. Ry. Co., 
141 N.W. 410, 159 Iowa 537; Seevers 
v. Cleveland Coal Co., 138 N.W. 793, 
158 Iowa 574, Ann.Cas.1915D 188; Kel- 
sey v. Continental Casualty Co., 108 
N.W. 221, 131 Iowa 207, 8 L.R.A.N.S. 
1014; See v. Wabash R. Co., 99 N.W. 
106, 123 Iowa 4438; Richardson v. 
Webster City, 82 N.W. 920, 111 Iowa 
427: Sims v. Moore, 16 N.W. 58, 61 
Iowa 128. 

Me.—White v. Chadbourne, 41 Me. 
149; Gage v. Wilson, 17 Me. 378. 

Md.—Hoogewerff v. Flack, 61 A, 
184, 101 Md. 371. 

Mich.—McKinnon v. Gates, 61 N.W. 
74, 102 Mich, 618; Kost v. Bender, 
25 Mich. 515. 

Me.—Davenport v. Silvey, 178 S.W. 
168, 265 Mo. 548, L.R.A.1916A 1240; 
Bailey v. Kansas City, 87 S.W. 1182, 
189 Mo. 503; Donnell v. Wright, 49 S. 
W. 874, 147 Mo. 639; Moore v. Daw- 
son, 277 S.W. 58, 220 Mo.App. 791; 
Reynolds v. Publishers: Geo. Knapp 
& Co., 135 S.W. 108, 155 Mo.App. 612; 
Barker v. St. Louis, Iron Mountain & 
Southern Ry. Co., 28 S.W. 866, 126 
Mo.App. 143, 47 Am.S.R. 646, 26 L-R. 
A. 843. 

Neb.—In re Cheney’s Hstate, 110 N. 


— 
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the erroneous adimission of evidence by subsequently 
introducing evidence to disprove the matters testi- 


fied to, or to prove facts inconsistent therewith,*? 


Objections to 


even though it be of the same kind or nature.®? 


[§ 1176] e. Cross-Examination or Reéxamination 
as to Objectionable Matter. 


A party does not waive 


his previous objection to the admission of improper 


his objection to } relation to the 


W. 731,°78 Neb. 274. 

N.H.—Nebonne v. Concord R. Co., 
Bish hae IG COUP Nfl ins Bi} ite 

N.Y.—Woods v. Buffalo R. Co., 54 
INDIES Say Shs UMaine) POR by Mane 
Weg.R. 224; Lyons v. New Elevated 


R. (Co., 49 N.Y-S. 610, 262 App. Divs bis 
Douglas v. New York Elevated R. Co., 
43 N.Y.S. 847, 14 App.Div. 471; Win- 
ters v. Manhattan R. Co., 36 N.Y.S. 
772, 15 Mise. 8. 

Pa.—Rouch v. Zehring, 59 Pa, 74. 

S.C.—Horres v. Berkely Chemical 
eo 35 S.E. 500, 57 S.C. 189, 52 L.R.A. 
36. 

S.D.—Mcllvaine v. First Nat. Bank 
of Frederic, Wis., 146 N.W. 574, 33 S. 


D. 389. 
Tex.—Panhandle & S. F. Ry. Co. v. 
Laird, (Civ.App.) 224 S.W. 305; San 


Antonio & A. P. Ry. Co. v. De Ham, 
(Civ.App.) 54 S.W. 395. 

Va.—Virginia Ry. & Power Co. v. 
pevasone Adm’r, 89 S.H. 229, 119 Va. 
313. 

“By introducing a particular class 
of evidence in his own behalf to meet 
his opponent’s evidence of the same 
character which he has in vain asked 
the court to keep out of the case, a 
party who has taken the proper ob- 
jection and exception does not lose 
the right to insist that the 
court erred in receiving such evidence 
in the first instance.” Douglas v. 
New York Elevated R. Co., 43 N.Y.S. 
847, 848, 14 App.Div. 471 [quot Lyons 
v. New York Elevated R. Co., 49 N.Y. 
S. 610, 612, 26 App.Div. 57]. 


“Counsel might properly conform 
to that ruling for the purposes of the 
trial, without thereby waiving the 
right to review the admission of in- 
competent evidence that had come in 
over his objection. After that evi- 
dence was before the jury, he might 
then combat it, or meet it, as best he 
might, without waiving the excep- 
tion already taken.’’ Barker’ v. St. 
Louis, Iron Mountain & Southern Ry. 
Co., 28 S.W. 866, 143 Mo.App. 143, 151, 
47 Am.S.R. 646, 26 L.R.A. 843 [quot 
Moore v. Dawson, 277 S.W. 58, 220 Mo. 
App. 791, 798]. 


52. U.S.—Salt Lake City v. Smith, 
104 BF. 457, 438 C.C.A. 637. 


Ill.—Chicago City R. Co. vy, Uhter, 
T2) INE. 195, 242 0, 174. 


Kan.—Darling y. Franklin Fire Ins. 
Co. of Philadelphia, Pa., 253 P. 245, 
122 Kan. 620. 


Mo.—Stipel v. Piggott, 269 S.W. 942, 
219 Mo.App. 222. 


N.Y.—Martin v. New York, etc., R. 
Co., 9 N.E. 505, 103 N.Y. 626; Winters 
v. Manhattan R. Co., 36 N.Y.S. 772, 15 
Misc. 8; Middleworth v. Lowery, 85 
N.Y.S. 872, 89 App.Div. 418. 


Or.—Wallace v. American Life Ins. 
Co. of Des Moines, Iowa, 225 P, 192, 
227 P. 465, 111 Or. 510. 

Wis.—Pfeil v. Kemper, 3 Wis. 315. 

[a] MTlustration.—Where, in an ac- 
tion for slander, a decree in another 
action canceling notes given by de- 
fendant in settlement of damages 


evidence merely by ecross-examining the witness with 


objectionable matter,®°? unless he 


growing out of the slander was ad- 
mitted, plaintiff by introducing on 
rebuttal the opinion of the supreme 
court in such case does not waive his 
exception to the ruling of the trial 
court admitting the decree. Macke 
v. Wagener, 183 N.W. 360, 106 Neb. 
282. 

53. 
towoc Malting Co., 187 F. 
C.A. 461 [rev 169 F. 983]. 

Ala.—Scarborough vy. Blackman, 18 
So. 735, 108 Ala. 656. 

Ark.—Hinton v. Brown, 
198, 174 Ark. 1025. 

Cal.—Jameson v. Tully, 173 P. 577, 
178 Cal. 380. 

Ill.—Teter v. Spooner, 116 N.E. 673, 
279. Til. 395. Pierce v. Jacobs, 157. Hl. 
App. 441; Adtna L. Ins. Co. v. Paul, 
23 Ill.App. 611. 


Lowa.—Peacock v. Gleesen, 90 N.W. 
610, 117 Iowa 291. 


Md.—United Rys. & Electric Co. v. 
Corbin, 72 A. 606, 109 Mad, 442. 


Mo.—Barker v. St. Louis, etc. R. 
Co., 28 S.W. 866, 126 Mo. 143, 47 Am. 
S.R. 646, 26 L.R.A. 843; Fesler v. 
Hunter, (App.) 35 S.W.(2d) 641; Mc- 
Cue v. Schweer, 295 S.W. 816, 221 Mo. 


U.S.—Feuchtwanger v. Mani- 
413, VOSGES 


298 S.W. 


App. 1029; Stipel v. Piggott, 269 S. 
W. 942, 219 Mo.App. 222; Hydraulic 
Press Brick Co. v. Green, 164 S.W. 


250, 177 Mo.App. 308; Reynolds v. 
Publishers: Geo. Knapp & Co., 135 S. 
W..108, 155 Mo.App. 612; Barker v. 
St. Louis, Iron Mountain & Southern 
Ry. Co., 28 S.W. 866, 126 Mo.App. 143, 
47 Am.S.R. 646, 26 L.R.A. 843; Diel 
v. Stegner, 56 Mo.App. 535; Pugh v. 
Ayres, 47 Mo.App. 590; Costigan v. 
Michael Transp. Co., 33 Mo.App. 269. 
But see Ernst v. Union Depot Bridge 
& Terminal, Riyn7 6 Co.,. 2565 SaWiasaee 
(holding, in a lineman’s action for an 
injury from the fall of a ladder while 
repairing a hanger on span _ wires, 
where defendant on crcess-examina- 
tion of a witness had raised a doubt 
as to whether a new span wire had 
been put in place of the old one im- 
mediately after the injury, it waived 
objection to former evidence of sub- 
sequent repairs and replacements of 
the span wires after the injury). 


Neb.—Marsh y. Synder, 15 

341, 14 Neb. 287. 
N.H.—Finkelstein v. Keene Elec- 

tric Ry. Co; 73 A: 705, 75 NB 308: 


ey Ne P ae v. Lyon, 1 E. D. Smith 
oO ° 

N.C.—Shelton v. Southern Ry. Co., 
139 S.E. 232, 193 N.C. 670. 


N.D.—Embden State Bank v. 
Schulze, 193 N.W. 481, 49 N.D. 777; 
First State Bank of Eckman y. Kelly, 
152) NOW. 125, 30 ND. 84 AnniGas: 
1917D 1044. 


Or.—Wallace v. American Life Ins. 
Co. of Des Moines, Iowa, 225 P. 192, 
22 PL AGoy ll Ori 10, 


& S.C.—Horres v. Berkely Chemical 
ou 
36. 

S.D.—Mcllvaine v. First Nat. Bank 
of Eyodertcs Wis., 146 N.W. 574, 33 S. 


N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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35 S.H. 500, 57 S.C. 189, 52 TRA 
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makes the witness his own,** although it has been 
held that the cross-examination of a witness who 
has given incompetent evidence without objection 
will waive his right to have such evidence subse- 
On the other hand, it has 
been held that, while a cross-examination with re- 
gard to incompetent testimony admitted over ob- 
jection may be made without waiving the objection, 
the cross-examiner cannot rely on his original ob- 
jection, where he has the witness embody such in- 
competent evidence in his ecross-examination®® or 
where the cross-examination is extended beyond the 
scope of the evidence on direct examination.®* 


quently stricken out.®® 


Va.—Virginia Ry. & Power Co. v. 
Davidson’s Adm’r, 89 S.E. 229, 119 Va. 
313. 

Wis.—Brey v. Forrestal, 
645, 151 Wis. 245. 


“We do not countenance the con- 
tention that an exception to the ad- 
mission of incompetent evidence is 
waived because the wronged party 
endeavors to break its force by cross- 
examination. So the party would be 
doubly wronged.” Feuchtwanger v. 
Manitowoc Malting Co., 187 F. 713, 
719, 109 C.C.A. 461 [rev 169 F. 983]. 


“The evidence having been errone- 
ously admitted, it was permissible to 
destroy its pernicious effect, if possi- 
ble, by bringing out all the facts re- 
lating thereto.” Kurtz v. Payne, 135 
N.W. 1075, 1079, 137 N.W. 460, 156 
Iowa 376. 


[a] Other statement of rule.—A 
party, after being ruled against on 
the admissibility of evidence, can 
make the best contest he can under 
the ruling as made by cross-examin- 
ing the witness on the subject object- 
ed to, without losing the point of his 
objection. Zaring v. Bauman, (Mo. 
App.) 223 S.W. 947. 


[b] In Texas (1) the rule stated 
in the text has been affirmed. Stin- 
nett v. Paramount-Famous Lasky 
Corporation of New York, (Commn. 
App.) 37 S.W.(2d) 145 [aff (Civ. App.) 
17 S.W.(2d) 125]; Hidalgo County 
Water Control & Improvement Dist. 
No. 1 v. Goodwin, (Commn.App.) 25 
S.W.(2d) 813 [rev (Civ.App.) 14 S.W. 


138 N.W. 


(2a) 321}; Fort Worth & D. S. P. Ry. 
Co. v. Gilmore, (Civ.App.) 13 S.W. 
(2d) 416; Western Union Telegraph 


Co. v. Wood, (Civ.App.) 264 S.W. 118. 
(2) Accordingly, a party who cross- 
examines a witness of the adverse 
party giving incompetent testimony 
does not thereby waive the objection 
to such testimony merely because the 
witness on the _ cross-examination 
states the same facts. Cathey v. 
Missouri, K. & T. Ry. Co. of Texas, 
133 S.W. 417, 419, 104 Tex. 39, 33 L.R. 
A.N.S. 108 [rev (Civ.App.) 124 S.W. 
217] (where the court said: ite 
would indeed be a strange doctrine, 
and a rule utterly destructive of the 
right, and all the benefits of cross- 
examination, to hold a litigant to 
have waived his objection to improper 
testimony because by further inquiry 
he sought on cross-examination to 
break the force or demonstrate the 
untruthfulness of the evidence given 
in chief, in the event, as would most 
usually occur that the witness should 
on cross-examination repeat or re- 
state some or all of his evidence giv- 
en on his direct examination’). (3) 
Likewise, in an action for injuries 
resulting in death, defendant did not 
waive his right to object to the ad- 
mission of a statement made by de- 
ceased as part of the res geste by 
eross-examining the witness in ref- 
erence thereto. Dallas Hotel Co. v. 
Fox, (Civ.App.) 196 S.W. 647 [aff 240 
Sow. 517,:111 Tex, 461]. . (4) So er- 
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examination.®® 


ror in permitting secondary evidence 
of the contents of an instrument is 
not cured by a _ cross-examination 
eliciting the same testimony. Gal- 
veston, H. & S. A. Ry. Co. v. Kellogg, 
(Civ.App.) 172 S.W. 180. (5) On the 
other hand, there are cases which 
seem to conflict with the rule, or, at 
least, qualify it. Eastman vy. Hunter, 
86° SS: W. 323, 98) Dex. 560. Choldine 
that, where evidence given on direct 
examination is brought out on cross- 
examination, the cross-examining 
party cannot object to it); Johnson 
v. Smith, (Civ.App.) 35 S.W.(2d) 798 
(holding that defendant waived ob- 
jection to testimony where he cross- 
examined witnesses, and had them re- 
peat the same testimony); St. Mary’s 
Oil Engine Co. v. Allen-Morrow Co., 
(Civ-App.) 20 S.W.(2d) 266 (holding 
that defendant waived objection to 
qualification of witness to testify as 
to value by inquiring as to value on 
cross-examination); Forrest v. Hull, 
(Civ.App.) 267 S.W. 308 (holding that 
a party cannot complain of the ad- 
mission of testimony where he drew 
the same testimony and other facts 
from a witness on cross-examina- 
tion); Jaffe v. Deckard, (Civ.App.) 
261 S.W. 390 (holding, in an action 
for criminal assault, that defendant 
by cross-examination of plaintiff as 
to her failure to tell any one about 
the transaction until long after it 
happened waived his objection to 
plaintiff’s testimony that she told 
her mother that the defendant was 
the father of her child); Commercial 
Acceptance Trust vy. Parmer, (Civ. 
App.) 241 S.W. 586 (holding that 
plaintiff waived his objection to the 
testimony of defendant as to the ren- 
tal value of the motortruck for the 
period of a year during which it was 
sequestered, by eliciting from defend- 
ant on cross-examination a statement 
as to the rental value of the truck up 
to the date of the trial); Campbell v. 
Campbell,- (Civ.App.) 215 S.W. 134 
(holding that error in the admission 
of evidence is waived where a party, 
on cross-examination of a witness, 
elicits similar’ testimony); Peden 
Iron & Steel Co. v. Jenkins, (Civ. 
App.) 203 S.W. 180 [error refused] 
(holding that if it was error for a 
witness to testify as to value of cer- 
tain neighboring oil land as a basis 
for fixing the value of oil lands in 
suit, the objection was waived, where 
the same ground was covered on 
cross-examination, and testimony as 
to value of still other lands brought 
Out) ss VErinityiss BE VARY. Co.veaJohn-= 
SOn; els Saw ollie Get (MexCiv A pp. 
605 (holding that an objection to tes- 
timony is waived by the objecting 
party eliciting from the witness, on 
cross-examination, substantially the 
same testimony); Texas & N. O. R. 
Co. v. McCoy, 117 S.W. 446, 54 Tex. 
Civ.App. 278 (holding that a party 
who, after the overruling of his ob- 
jection to testimony, brings out all 
the evidence objected to waives the 
objection); Sullivan v. Fant, (Civ. 
App.) 110 S.W. 507 (holding that a 


Reéxamination. 
waived by asking substantially the same question 
on reéxamination in chief.*® 
has been held that reéxamination by plaintiff of a 
witness on matters elicited on cross-examination by 
defendant over plaintiff’s objection does not waive 
all objections made to the relevancy of the cross- 


[§ 1177] 38. Exclusion.,°° 
clusion of evidence is waived by action of the party, 
after the ruling, inconsistent with the exception.*t 
Thus the voluntary dismissal of a cross complaint 
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Objection to cross-examination is 


On the other hand, it 


An exception to the ex- 


party who, after admission of evi- 
dence over his objection, requires the 
witnesses on cross-examination to re- 
peat the testimony with a view of de- 
feating the force thereof by experi- 
menting to see whether witnesses 
would not impeach themselves by 
stating their testimony differently, 
cannot claim that the testimony was 
in evidence over his objection). 

54. McIlvaine v. First Nat. Bank 
of Frederic, Wis., 146 N.W. 574, 33 S. 
DD. 389. 

55. See supra § 218. 

56. Scott v. Union & Planters’ 
Banke& Trust (Co, 1800S: Wix Odsal cies 
Tenn. 258. See also Texas cases su- 
pra note 53 [b] (5). : 

57. Gregory v. Peabody, 290 P. 232, 
157 Wash. 674; Robertson v. O’Neill, 
120 P. 884, 67 Wash. 121. 


58. McComb v. Farrow, 104 S.E. 
812, 128 Va. 455. 


59. Balcom v. BF. As Shipley ‘Cov, 
204 P. 39, 55 Cal.App. 474. 


60. Cure of error by subsequent 
admission of excluded evidence see 
Appeal and Error § 2999. 


61. Ariz—Dooley v. Burlington 
oid Mining Co.,.1.00_-P. 79.7, t2iAmize 


9 
>) 


Ark.—Missouri Pac. R. Co. v. War- 
rick, 262 S.W. 644, 164 Ark. 556 [cert 
den 45 S.Ct. 125, 266 U.S. 625, 6 L.Ed. 
475]. 

Cal.—Kimball v. Northern Electric 
Corti s Pa toe. lourCaleaaos 

Mass.—Harnden v. Milwaukee Me- 
chanics! Ins. Cone 41) Nibe. b> Onedo+ 
Mass. 382, 49 Am.S.R. 467. 


Mo.—Doyle v. Kansas City, etc., R. 
Co., 20 S.W. 970, 113 Mo. 280. 

N.H.—Reed v. Spaulding, 42 N.H. 
114. 


N.Y.—Hobart v. Hobart, 58 Barb. 
296. 


Tex.—Thompson v.- Rosenstein, 
(Civ.App.) 67 S.W. 439. 
Vt.—Sargent v. Donahue, 110 A. 


442, 94 Vt. 271. 


[a] TIlustrations.—(1) Any error 
in exclusion of evidence at a jury trial 
is waived by a party stipulating as a 
condition to refusal of new trial that 
the court may decide the issues on 
the testimony given at the jury trial. 
Dooley v. Burlington Gold Mining Co., 
100 Pio V2 Arize s3e2s (C2), Any op- 
jection to refusing to permit defend- 
ant to introduce a memorandum used 
by plaintiff on testifying was waived, 
where the contents were read to the 
jury on defendant stating that their 
incorporation in the stenographer’s 
notes was all that was desired. Kim- 
ball v. Northern Electric Co., 113 P. 
156, 159 Cal. 225. (38) Hxception to 
the exclusion of evidence as to dam- 
ages was waived by failure to object 
to subsequent introduction of evi- 
dence as to damages measured by the 
rule adopted by the court in exclud- 
ing the previously offered evidence, 
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by defendant waives any error in excluding evidence 
offered in support of it.6? So error in excluding evi- 
dence is waived where the objection to it is with- 
drawn and it is not reoffered,®* or where the court 
reverses its ruling and offers to permit the evidence 
to be introduced and the offer is declined.** Where 
evidence upon which plaintiff’s claim depends ex- 
clusively is erroneously excluded, he does not waive 
the error by failure to take a nonsuit®® since the 
entry is reviewable on appeal of the final adverse 
judgment.*® Where the court directs a verdict for 
defendant, without objection or exception by plain- 
tiff, error in the exclusion of testimony is waived.°? 
An exception, properly taken, to thé exclusion of a 
part of certain evidence was not waived where the 
judge remarked that he supposed “that may go out,” 
‘and the excepting party’s counsel merely repeatéd 
the statement in the form of an interrogatory to the 
court respecting its ruling.°* In an action for the 
conversion of mortgaged chattels, the mortgagee de- 
fendant’s exception to the erroneous exclusion of an 
oral mortgage, justifying the conversion, is not 
waived by his failure to except to a charge author- 
izing damages for conversion of the property.®® 


[§ 1178] 4. Motion To Strike Out.7° Error in 
denying a motion to strike out evidence improperly 
admitted may be waived by subsequent acts of the 
moving party,7! as where the objection to the eyi- 


and the court’s charge instructing the 
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tion to the exclusion of the answer 


[§§ 1177-1180 


dence is subsequently withdrawn‘? or the evidence 
is stricken out by consent;** and the same result 
follows where the moving party refuses to consent 
to an offer of the other party to withdraw the evi- 
dence, thus causing it to remain before the jury.7* 
A motion to strike out testimony is waived where 
counsel, without waiting for a ruling on the motion, 
admonished the witness and proceeded with the 
examination.*° 

[§ 1179] C. Misconduct of Counsel. Misconduct 
of counsel in argument to the jury*® or otherwise’* 
may be waived or cured. So, in an action for per- 
sonal injuries, misconduct of plaintiff’s counsel in 
suggesting to jurors on their examination that de- 
fendant carried liability insurance was waived by de- 
fendant’s consent to proceed to impanel the jury 
from talesmen in attendance,’® but such misconduct 
is not waived by defendant’s request that the court 
instruet the jury to disregard liability insurance.7® 
Plaintiff’s improper argument on the humanitarian 
doctrine was not waived by defendant’s arguing to 
the jury what he considered to be such doctrine.*° 

[§ 1180] D. Ruling as to Weight and Sufficiency 
of Evidence*!--1. In General. Objections relating 
to the sufficiency of the evidence, whether arising on 
demurrer to the evidence,*? motion for dismissal or 
nonsuit,** request for direction of verdict,®* or other- 
wise, may be waived®® or the defect in the proof 


part of it,’ and the court did not 


jury to be governed by such rule. 
Sargent v. Donahue, 110 A. 442, 94 Vt. 
271. 


[b] Error not waived.—Any error 
in a ruling limiting evidence of plain- 
tiff’s declarations that he was hurt 
at a place other than that of the ac- 
cident alleged was not waived by de- 
fendant’s motion for a verdict on the 
erroneous assumption that plaintiff 
had not established defendant’s neg- 
ligence; plaintiff, also moving for a 
verdict, insisting that the only ques- 
tion for the jury was that of damag- 
es, and the question whether plaintiff 
was hurt at the place of accident be- 
ing involved in the question of dam- 
ages. Retter v. Olean St. Ry. Co., 
125 N.Y.S. 674, 140 App.Div. 667. 


62. Missouri Pac. R. Co. v. War- 
rick, 262 S.W. 644, 164 Ark. 556 [cert 
den 45 S.Ct. 125, 266 U.S. 625, 69 L. 
Ed. 475]. 

63. Cal.—In re Ross’ Estate, 151 P. 
1138, 171 Cal. 64. 

Ill.— Wilkinson v. Service, 94 N.E. 
50, 249 Ill. 146, Ann.Cas.1912A 41; 
Crawford v. Burke, 66 N.E. 833, 201 
Tll. 581. : 

Towa.—-Shakman v. Potter, 
W. 1045, 98 Iowa 61. 

N.Y.—Flanagan v. Mitchell, 10 N.Y. 
S. 234, 16 Daly 223. 

Tex.—Cox v. Windham, (Civ.App.) 
10 S.W.(2d) 136; Strohmeyer v. Wing, 
(Civ.App.) 77 S.W. 977 

64. Hill v. Wabash Ry. Co., 1 F. 
(2d) 626; Mann v. Maxwell, 21 A. 844, 
83 Me. 146; Hancock v. Winn, 160 N. 
Hm. 888, 263° Mass. 220; O’Leary v. 
Boston Elevated Ry. Co., 95 N.E. 85, 
209 Mass. 62; Ralph v. Taylor, 82 A. 
279, 495, 33 R.I. 503. 

[a] Where answer of plaintiff is 
stricken out as not responsive, and 
counsel for plaintiff, although allow- 
ed to go over the matter in as much 
detail as he cared, declined to avail 
himself of the privilege, an excep- 


66 N. 


will be overruled. O’Leary v. Boston 


Elevated Ry. Co., 95 N.E. 85, 209 
Mass. 62. 
65. Sales Corporation v. U. S. Fi- 


delity & Guaranty Co., 110 So. 277, 


215 Ala. 198. 


66. Sales Corporation v. U. S. Fi- 
delity & Guaranty Co., supra. 

Matters reviewable on appeal from 
final judgment see Appeal and Error 
§§ 2558, 2582-2584. 


67. Guemple vy. Philadelphia Rapid 
Transit? Co. 73 A. 330, 224 Pa.” 3272 


68. Stokes v. Sac City, 130 N.W. 
786, 151 Iowa 10. 


69. Paska v. Saunders, 153 A. 451, 
1038 Vt. 204. 


70. Generally see supna §§ 217-229. 


71. Western California Land Co. 
v. Welch, 183 P. 169, 41 Cal.App. 435. 


72. Bronge v. Mowat & Co., 155 
P. 827, 29 Cal.App. 388; Nelson v. 
Pep Ateh eon: 28 N.E. 731, 2 Ind.App. 
524, 


73. Weber Wagon Co. v. Kehl, 29 
N.E. 714, 189 Ill. 644. 


74. Kahn v. Triest-Rosenberg Cap 
Co., 73 P. 164, 139 Cal. 340; Mitchell 
v. Davis, 23 Cal. 381. 


75. Driscoll v. 
Cable R. Co., 250 P. 1062, 
208. 

76. McKenney v. Davis, 178 N.W. 
330, 189 Iowa 358; Brown v. Barr, 171 
S.W. 4, 184 Mo.App. 451; Vesper v. 
Lavender, (Tex.Civ.App.) 149 S.W. 
377. 

[a] Tllustrations.—(1) Where one 
of plaintiff's attorneys referred to 
evidence which had been stricken, to 
which defendant’s attorney objected 
and plaintiff’s attorney said he did 
not understand it had been stricken, 
and another of plaintiff's attorneys 
said the argument could be stricken, 
and defendant’s attorney said to let 
plaintiff's attorney ‘take care of this 


California Street 
80 Cal.App. 


rule, but advised going on with argu- 
ment, the objection must have been 
regarded as waived. McKenney v. 
Davis, 178 N.W. 330, 189 Iowa 358. 
(2) Where, after the court rebuked 
plaintiff’s counsel for improper argu- 
ment, defendant’s counsel said he was 
satisfied, defendant cannot complain 
of the improper argument. Brown 
v. Barr, 171 S.W. 4, 184 Mo.App. 451. 
(3) Error, if any, in the argument of 
plaintiff's counsel asking why de- 
fendants had not produced certain 
witnesses, was+waived by defendant’s 
counsel answering the question and 
stating the reason. Vesper v. Laven: 
der, (Tex.Civ.App.) 149 S.W. 377. 


77. Baldarachi v. Leach, 186 P 
1060, 44 Cal.App. ‘ 


78. Baldarachi v. Leach, supra 


79. Miller v. Kooker, 224 N.W. 46, 
48, 225 N.W. 868, 208 Iowa 687. . 


“When these instructions were ask- 
ed, the plaintiff’s misconduct had al- 
ready been committed and the injury 
inflicted. It does not lie with plain- 
tiff to urge that, because defendant 
took advantage of the only remaining 
possibility of neutralizing plaintiff's 
misconduct, defendant induced tha 
nfisconduct. or assumed responsibility 
for or waived it.’’ Miller v. Kooker, 


supra. 
80. Stout v. Kansas City Public 

Sena Co., (Mo.App.) 17 S.W.(2d) 
81. Effect of: 


Failure to question sufficiency of evi- 
dence see supra § 362. 


Motion to direct verdict see supra §§ 
427, 428. 


82. See infra §§ 1181, 1182. 
83. See infra §§ 1183, 1184. 
84 See infra §§ 1185, 1186. 


85. Lu-Mi-Nus Signs v. Jefferson 
Shoe Stores, 257 Ill.App. 150; Flem- 
ing v. Insurance Co. of North Ameri- 
ca, (Mo.App.) 50 S.W.(2d) 177; Beze- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eured.®® 


tion to the jury not to consider 
capacity in reaching a verdict.’ 


them.®° 


a peremptory instruction.®? 


mek vy. Balduini, 207 P. 330, 28 N.M. 
124; WVoree v. Town of Tonawanda, 
248 N.Y.S. 465, 139 Misc. 81. 


86. Hoffman vy. McNamara, 282 P. 
990, 102 Cal.App. 280. 

[a] Plaintiff's failure of proof 
supplied by defendant.—Plaintiff's 
failure of proof is cured, where sup- 
plied by defendant’s testimony, which 
by stipulation was to be considered 
as part of plaintiff’s case. Hoffman 
¥ McNamara, 282 P. 990, 102 Cal.App. 

0. 

87. U.S.—Philadelphia Casualty 
Co. v. Fechheimer, 220 F. 401, 136 C. 
CVA. 25; Ann.Cas.1917D: 64. 


D.C.—Ullman v. District of Colum- 
bia, 22 App.D.C.-241. 

Tll.— Wright v. Avery, 50 N.E. 204, 
172 Ill. 313 [aff 70 Ill.App. 507]; City 
of Elgin v. Thompson, 98 Ill.App. 
358; Chicago & A. R. R. Co. v. Clau- 
sen, 70 I1].App. 550 [aff 50 N.E. 680, 
LB ee. 1.00 }2 


Md.—Barabasz v. Kabat, 46 A. 337, 
91 Md. 53. 

Mass.—Wild v. Boston, etc., R. Co., 
50 N.E. 533, 171 Mass. 245. 

N.M.—Ex parte Pra, 286 P. 828, 34 
N.M. 587. 

N.C.—Lee v. Penland, 157 S.E. 31, 
200 N.C. 340. 

Tex.—H] Paso & Southwestern Co. 
y. Hall, (Civ.App.) 156 S.W. 356. 

vVt.—Stevens v. Blood, 96 A. 697, 90 
IVit Ls 

Wash.—Kane v. Kane, 77 P. 842, 35 
Wash. 517. 

W.Va.—Trump v. Tidewater Coal & 
Coke Co., 32 S.H. 1035, 46 W.Va. 238; 
Reese v. Wheeler & HE. G. R. Co., 26 
S.E. 204, 42 W.Va... 333. 

[a] Request to withdraw case 
from jury.—An exception by defend- 
ant to the refusal of a prayer offered 
at the conclusion of plaintiff's case 
to withdraw the case from the jury 
is waived where defendant elects to 
go on with his case and offers testi- 
mony in support thereof. Boggs v. 
Boggs, 114 A. 474, 138 Md. 422; Bern- 
stein v. Merekel, 95 A. 55, 126 Md. 
454; Goodman v. Saperstein, 81 A. 
695, 115 Md. 678; Lasky v. Smith, 80 
A. 1010, aa5 Md. 370, Ann.Cas. 1913A 
742; German Union Fire Ins. Co. of 
Baltimore v. Cohen, 78 A. 911, 114 Md. 
130; Pennsylvania R. Co. v. ‘Cecil, 3 
A. 820, 111 Md. 288; Jarrell v. \ oung, 
66 A. 50, 105 Md. 280, 23. L.R.3.N.8) 
867, 12 Ann.Cas. abs Riggs v. Turnbull, 
66 A. 13, 105 Md. 13 5, 8 L.R.A.N.S. 


Exceptions, taken at the close of plain- 
tiff’s case, to the sufficiency of the evidence, are 
waived by proceeding with the defense and introduc- 
ing evidence in support thereof.s? 
denial of a motion to withdraw from the jury the 
question of damages for loss of earning capacity, 
because of lack of evidence, is cured by an instrue- 


However, where, 
over the objection of defendant, an issue is submit- 
ted to the jury, defendant does not waive his objec- 
tion by requesting an appropriate instruction on the 
issue submitted,®® and defendant’s submission of spe- 
cial interrogatories to the jury, after his objection 
to the sufficreney of the evidence is overruled, does 
not make the answers to such interrogatories bind- 
ing on him, in the absence of evidence to support 
The right to question the sufficiency of 
the evidence is not lost by the withdrawal of a de- 
murrer to the complaint,®? or by failure to request 
A party does not waive 
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Error in the 
course taken in 


loss of earning 


General. 
court refuses an 


824, 11 Ann.Cas. 783; Johnson v. 
Johnson, 65 A. 918, 105 Md. 81, 121 
Am.S.R. 570; Bernheimer Bros. v. 


Becker, 62 A. 526, 102 Md. 250, 3 L.R. 
A.N.S. 221, 111 Am.S:R. 356; Balti- 
more & O. R: Co. v. State, 61 A. 189, 
101 Md. 359; Wells & McComas Coun- 
cil No. 14, Junior Order United Amer- 
ican Mechanics v. Littleton, 60 A. 22, 
100 Md. 416; Keyser v. Warfield, 59 
A. 189, 100 Md. 72; Medairy v. McAl- 
lister, 55 A. 461, 97 Md. 488; Consoli- 
dated Gas Co. v. Getty, 54 A. 660, 96 
Md. 683, 94 Am.S.R. 603; Western 
Maryland R. Co. v. Shirk, 53 A. 969, 
95 Md. 637; New York, Philadelphia 
& Norfolk R. OG niVin Jones, 50 A. 423, 
94 Md. 24; United Railways & Elec- 
tric Co. v. Deane, 49 A. 928, 93 Md. 
619, 86 Am.S.R. 453; Cowan v. Wat- 
son, 46 A. 996, 91 Md. 344; Barabasz 
v. Kabat, 46 A. 337, 91 Md. 53. 


[b] Motion for judgment.—By in- 
troducing evidence after the overrul- 
ing of his motion for judgment, made 
at the close of plaintiff's case, defend- 
ant waives error in the ruling. Phil- 
adelphia Casualty Co. v. Fechheimer, 
220) Ho *40154 13869CC. As 25, -Ann:Cas, 
1917D 64; American Smelting & Re- 
fininre Co. vv. Karapa.li3s-k. 607, 97 
C.C.A, 517; Allen v. Knott, 171 F. 76, 
OGG. CrAL  Us0e, Wilmean ve District Jot 
Columbia, 21 App.D.C. 241; Ex parte 
Pra, 286 P. 828, 34 N.M. 587; Ward v. 
Walker, (Tex.Civ.App.) 159 S.W. 320; 
El Paso & Southwestern Co. v. Hall, 
(Tex.Civ.App.) 156 S.W. 356; Bellows 
v. Sowles, 44 A. 68, 71 Vt. 214. 


Waiver of error in overruling: 


Demurrer to evidence see infra §§ 
LH et S27. 
Motion or request for: 
Direction of verdict see infra §§ 
1185, 1186. 
Dismissal or nonsuit see infra §§ 
1183, 1184. 


88. Montague v. Hanson, 99 P. 


1068, 838 Mont. 376. 
89. Iowa.—Hall v. Chicago, R. I. 


& P. R..Co., 199 N.W 491, 199 Iowa 
607. 

Minn.—E. C. Vogt, Inc.,. v. Ganley 
Bros. Co., 242 N.W. 3388, 185 Minn. 
442. 

‘Mo.—Shannon v. Del-Home Light 


Co., 43 S.W.(2d) 872. 


Neb.—Haslam v. 
245, 69 Neb. 644. 


N.Y.—Rintoul v. White, 15 N.E. 318 
108 N.Y. 222. 


And see 


Barge, 96 Nae 


Bank of Hatfield v. 
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his right to go to the jury by leading the court to 
believe that he considers that there is no question 
for the jury, where, 
moved for a direction of a verdict, and the court 
has intimated an intention to grant it, following the 


after the adverse party has 


other cases, “but before a verdict 


is actually directed, he asks to go to the jury on 
the whole case and excepts to the refusal of the 
court to allow him to do so.°®? 
waive his right to go to the jury on seasonable re- 
quest, by moving to dismiss the complaint at the 
close of the whole case.°# 


[§ 1181] 2. Demurrer to Evidence—a. Waiver in 
Where, at the close of plaintiff’s case, the 


A defendant does not 


instruction in the nature of a de- 


murrer to the evidence, defendant may save the point 
by standing on his demurrer and abandoning the 
case at that point. 
take this course, and introduces evidence in his own 
behalf, after his demurrer, or motion in the nature 
thereof, has been overruled,®® 


But where defendant fails to 


and he does not, 


Clayton; 250 SW. 34%, 158 Ark. 119 
(holding that the question of the 
sufficiency of the evidence is not 
waived by requesting an instruction 
submitting the issues to the jury). 

Request for instruction as waiver 
of error in overruling: 


Demurrer to evidence see infra § 1182. 
epee ett to direct verdict see infra § 
185. 


90. Larson v. Centennial Mill Co., 
82 P. 294, 40 Wash. 224, 111 Am.S.R. 
904, 


91. Lee v. Gorman Packing Corpo-~ 
ration, 282 P. 205, 154 Wash. 376. 


92. Bank of Hatfield v. Clayton, 
250 S.W. 347, 158 Ark. 119. 


$3. Elmira Second Nat. 
Weston, 55 N.E. 1080, 161 N.Y. 
76 Am.S.R. 283. 


94 Reed v. America Co., 136 N.Y.S. 
1%, 


95. Gallagher v. Edison Illuminat- 
ing Co., 72 Mo.App. 576; Goodger v. 
Finn, 10 Mo.App. 226. And see cases 
infra note 96. 

96. U.S.—McCabe, etc., Constr. Co. 
v. Wilson, 28 ‘S.Ct. 558, 209 U.S275; 
52 L.Ed. 788; Dickason Goodman 
Lumber Co. v. Penn Mut. Life Ins. 
Co., 60 F.(2da) 225; Walton Trust Co. 
v. Taylor, 2 F.(2d) 342; Crowell Bros. 
v. Panhandle Grain & Blevator Co., 
271 F. 129 [cert den 42°S8.Ct. 48, 257 
U.S. 635, 66 L.Ed. 408]; Vandeventer 
v. Traders’ Nat. Bank of Kansas City, 
Mo., 241 F. 584, 154 C.C.A. 360; Fisher 
Mach. Works Co. v. Dougherty, 231 
H. 910, 146 C:C{A. 106; ‘American 
Smelting & Refining Co. v. Karapa, 
L73E. 607, 97 (C. CAP SUT: UL SS hidel= 
ity, etc., Co. v. Woodson County, 145 
By 44 76% C. CUAL CLA aia malbiliy ree. 
Johnston, 126 <BLii26%e 62nC CAs. oO 
Barnard v. Randle, 110 F. 906, 49 C.C: 
A. 177 [aff 99 F. 348]; American Cent. 
Ins. Co. v. Heiserman, 67 F. 947, 15 
Ci@uAl rns German, (Ins; Co. 3. 
Frederick, 58 F. 144, 7 C.C.A. 122. 


&a REE Coma vs 
Drooks, 66 So. 824, 11 Ala.App. 595. 


D.C.—Prindle v. Campbell, 18 D.C. 
598. 


Ill.— Grimes v. Hilliary, 86 N.E. 977, 
L560 wD L413 Poliet; svete: Rik Coiteve 
Velie, 29 N.H. 706, 140 Ill. 59 [aff 36 
IlLApp. 450]; Geary v. Bangs, 27 N. 
HK. 462, 138 Ill. 77; Dowie v. Priddle, 
116 ge 184 [aff 75 N.E. 243, 216 
1A 5é 


Ind.—Bilskie v. Bilskie, 


Bank v. 
520, 


122 N.E. 
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at the close of all the evidence, renew his demurrer®* 
or move for a directed verdict,®* error in overruling 
his demurrer is waived, especially where such evi-- 
dence supplies the deficiencies of plaintiff’s evi- 


436, 69 Ind.App. 595. 


Kan.—Supreme Forest W. C. v. 
Stretton, 75 P. 472, 68 Kan. 403. 


Md.—Marvil Package Co. v. Gin- 
ther, 140 A. 95, 154 Md. 2133 Kremen 
v. Rubin, 116 A. 640, 139 Md. 682. 


Miss.—Hairston v. Montgomery, 59 
So. 793, 102 Miss. 364. 


Mo.—Hmory v. Wmory, 53 S.W.(2d) 
908; Gettys v. American Car & Foun- 
dry Co., 16 S.W.(2da) 85, 322 Mo. 787; 
Ehrlich v. Mittelberg, 252 S.W. 671, 
299 Mo. 284; Cullen v. Atchison Coun- 
ty, 268 S.W. 98; Kaemmerer v. Wells, 
252 S.W. 730, 299 Mo. 249; Sedgwick 
v. National Bank of Webb City, 243 S. 


Wrt893,. 2955 Mo: -230;; Stephens’ v: 
Saunders, 239 S.W. 600; Simpson v. 
Wells; 237 S.We 520; 292 Mo. 301; 


Kuhn v. City of St. Joseph, 234 S.W. 
353; Burton v. Holman, 231 S.W. 630, 
. 70; Pinson v. Jones, 221 S.W. 
Cowan v. Young, 220 S.W. 869, 
282 Mo. 36; Lareau v. Lareau, 208 
S.W. 241; McWhirt v. Chicago & A. 
Re Co., 187 SW. 830 [aff 37 S/Ct. 392, 
243 U.S. 422, 61 L.id. 826]; Kame v. 
St. Louis & S. F. R. Co., 162 S.W. 240, 
254 Mo. 175; Whiteaker v. Chicago, 
RoE & Py Ro Co; 160-S.w. 10095252 
Mo. 488 [aff 36 S.Ct. 152, 239 U.S. 421, 
60 L.Ed. 360]; Cook v. Pulitzer Pub. 
Co., 145 S.W. 480, 241 Mo. 326; Weber 
v. Strobel, 139 S.W. 188, 236 Mo. 649; 
Riggs v. Metropolitan St. R. Co., 115 
S.W. 969, 216 Mo. 304; Felvar v. Cen- 
tral Electric R. Co., 115 S.W. 980, 216 
Mo. 195; Fuchs v. St. Louis, 67 S.W. 
610, 167 Mo. 620, 57 L.R.A. 136; Mir- 
rielees v. Wabash R. Co., 63 S.W. 718, 
1683 Mo. 470; Jennings v. St. Louis, 
ete., R. Co., 20 S.W. 490, 112 Mo. 268; 
Hilz v. Missouri Pac. R. Co., 13 S.W. 
946, 101 Mo. 36; Pope v. Kansas City 
Cable R. Co., 12 S.W. 891, 99 Mo. 400; 


McPherson vy. St. Louis, etc., R. Co., 
10 S.W. 846, 97 Mo. 253; Guenther v. 
SimOurs eles, «ht -CO3 8S. We STAY 


95 Mo. 286 [aff 18 S.W. 846, 108 Mo. 
18]; Bowen v. Chicago, etc., R. Co., 8 
S.W. 230, 95 Mo. 268; Kurz v. Green- 
lease Motor Car Co., (App.) 52 S.W. 
(2d) 498; Dougherty v. Mutual Life 
Ins. Co. of New York, (App.) 44 S.W. 


(2a) 206; Widick v. Vandergrift, 
EDD ole SaViaGed). Osc Hrancis: WV. 
Willits, (App.) 30 S.W.(2d) 203; 


King v. Spitcaufsky, 28 S.W.(2d) 433, 
°224 Mo.App. 923; Moore v. James 
Black Masonry & Construction Co., 
(App.) 27 S.W.(2d) 765; Maiden v. 
Fisher, (App.) Soe a)), 563; 
Loughlin v. Marr-Bridger Grocer Co., 
(App.) 10 S.W.(2d) 75; Alexander v. 
Barnes Grocery Co., 7 S.W.(2d) 370, 
223 Mo.App. 1; Cox v. Bondurant, 7 S. 
W.(2d) 403, 220 Mo.App. 948; Marshall 
v. Western Envelope Mfg. Co.,, (App.) 
295 S.W. 491; Zlotnikoff v. Wells, 295 
S.W. 129, 220 Mo.App. 869; Walker v. 
Mitchell Clay Mfg. Co., (App.) 291 S. 
W. 180; Wolfe v. Stark Bros. Nur- 
series & Orchards Co., (App.) 288 S. 
W. 1004; Gehbauer v. J. Hahn Bakery 
Cos (App:) 285:S.W. 170; Gray v. 
Union Electric Light & Power Co., 
GCApp.)) 282. SW 490; Courtois ; wv. 
American Car & Foundry Co., (App.) 
282 S.W. 484; Morfit v. Thompson, 
282 S.W. 113, 219 Mo.App. 506; Smiley 
Var dessup,.. (App) 282 eSaw.) 210; 
Hamilton vy. St. Louis-San Francisco 
Ry. Co., (App.) 279 S.W. 177; Snook 
v. Sevier, (App.) 278 S.W. 1084; Shaf- 
fer v. Derring, (App.) 272 S.W. 1049; 
Battles v. United Rys. Co. of St. Louis, 
161 S.W. 614, 178 Mo.App. 596; 


— 
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The rule that a 


v. Lucht, 145 S.W. 1171, 165 Mo.App. 
173; Butts v. Gaar-Scott & Co., 145 S. 
. 120, 164 Mo.App. 307; Tremain v. 
Dyott, 142 S.W. 760, 161 Mo.App. 217; 
Lohnes vy. Baker, 137 S.W. 282, 156 
Mo.App. 397; Remmers v. Shubert, 
134 S.W. 1042, 155 Mo.App. 588; Sem- 
ple v. United Rys. Co. of St. Louis, 
133 S.W. 114, 152 Mo.App. 18;/ Brock 
v. St. Louis Transit Co., 81 S.W. 219, 
107 Mo.App. 109; McLain v. St. Louis, 
ete, KR. Co., 73 S.W.. 909, 100 Mo.App. 
374; King v. National Oil Co., 81 Mo. 
App. 155; Price v. Barnard, 65 Mo. 
App. 649; Cadmus v. St. Louis Bridge, 
etc., Co., 15 Mo.App. 86; Boland v. 
United Rys. Co. of St. Louis, 131 S.W. 
362, 150 Mo.App. 665. 


N.C.—Harper ,v. Oak Ridge Supply 
Co. 114 SHS 173, 1849N.G. 204% 

Okl.—Lone Star Gas Co. v. Parsons, 
14 P.(2d) 369; Seidenbach’s, Inc., v. 
Muddiman, 7 P.(2a) 471, 155 Okl. 61; 
Waggoner v. Reed, 4 P.(2d) 1047, 153 
Ok 95sh Sts Woulss&eSe.o RerCovny: 
Loftis, 106 P. 824, 25 Okl. 496. 


W.Va.—Ercole v. Daniel, 141 S.E. 
631, 105 W.Va. 118; Cochran v. Craig, 
106 S.E. 633, 88 W.Va. 281; May v. 
Charleston Interurban R. Co., 84 S.E. 
893, 75 W.Va. 797; Fisher v. Sun Ins. 
Co. of London, 83 S.E. 729, 74 W.Va. 
694, L.R.A.1915C 619; Danser v. Dorr, 
78 S.E. 367, 72 W.Va. 430; Robinson 
Vin City, & Hi. Ga Ru Co. 716 Sub. 851,17 
W.Va. 423; Parfitt v. Sterling Veneer 
& Basket Co., 69 S.E. 985, 68 W.Va. 
438; Ewart v. New River Fuel Co., 
69 S.E. 300, 68 W.Va. 10; Pennington 
v. Gillaspie, 66 S.E. 1009, 66 W.Va. 
643; Lord & McCracken v. Hender- 
son, 64 S.E. 134, 65 W.Va. 321; Young 
v. West Virginia, etc., R. Co., 24 S.E. 
615, 42 W.Va. 112; Core v. Ohio River 
R. Co., 18 S.E. 596, 38 W.Va. 456. 

See generally supra § 1180. 


[a] Rule stated.—By introducing 
testimony after an instruction in the 
nature of a demurrer to the evidence 
has been overruled, the demurrant 
takes the risk of aiding his ad- 
versary’s case, waives his demurrer, 
and cannot afterwards be heard to 
complain of its refusal. Canty v. Hal- 
pin, 242 S.W. 94, 294 Mo. 96. 


[b] Converse of this proposition is 
not true, and where a demurrer to the 
evidence of plaintiff is improperly 
sustained, the error cannot be cured 
by the evidence which may be given 
by defendant, as such evidence mere- 
ly creates a conflict which plaintiff is 
entitled to have submitted to the jury. 
Heystone Iron Works y. Wilkie, 49 P. 
706, 6 Kan.App. 654. 


97. Lohman v. Stockyards Loan 
CostZ4o~ Bee ol wloGG: CeAte onoahcerst 
den 38 S.Ct. 134, 245 U.S. 668, 62 L. 
Ed. 539]; Brown Instrument Co. v. 
Universal Brick & Tile Co., 249 S.w. 
128, 212 Mo.App. 462; McLaughlin v. 
Marlatt, (Mo.App.) 228 S.W. 873 [aff 
246 S.W. 548]; Jeffords v. Dreisbach, 
153 S.W. 274, 168 Mo.App. 577; Hen- 
derson v. Trammell Oil Co., (Okl.) 15 
P.(2d) 44; Advance-Rumely Thresher 
Co. v. Alexander, 9 P.(2d) 934, 156 Ok1. 
150; Boyle v. Mountford, 270 P. 537, 
39 Wyo. 141. 


[a] Bule applied.—(1) Defendant 
interposing demurrer as to humani- 
tarian doctrine at the close of plain- 
tiff’s case, but not at the close of the 
whole case, cannot complain that the 
cause was submitted on the humanita- 


Bean| rian theory. Nickelson v. Cowan, (Mo. 


[§ 1181 


dence,®® and failure to rule on the demurrer is 
equivalent to overruling it within the waiver rule.' 


defendant who does not stand on 


| his demurrer at the close of plaintiff’s evidence, but 


App.) 9 S.W.(2d) 534. (2) Where, 
in an action on an oral agreement 
with reference to realty, defendant in 
general terms demurred to plaintiff's 
evidence without mentioning the stat- 
ute, and when the demurrer was over- 
ruled, offered evidence in her behalf 
to which plaintiff offered evidence in 
rebuttal, and the case, without any 
demurrer being offered at the close, 
was Submitted to the jury and no in- 
struction was asked based upon the 
statute, or anything mentioned with 
reference thereto in the motion for 
new trial, failure to demur at the 
close of the entire case. was a waiver 
of the first demurrer. Hyde v. Hen- 
man, (Mo.App.) 256 S.W. 1088. 


[b] Better practice is to renew at 
the end of the whole case a demurrer 
to the evidence offered at the close 
of plaintiff’s case, but where the 
prima faeie case is not aided by sub- 
sequent evidence, the demurrer may 
be considered on appeal, where urged 
as error in moving for a new trial. 
Matz v. Missouri Pac. Ry. Co., 117 
S.W. 584, 217 Mo. 275. 


98. Lohman vy. Stockyards Loan 
Co.; 243 BY 57, 16 Cras atom eens 
den 38 S.Ct. 134, 245 U.S. 668, 62 L.Ed. 
539]; Klockenbrink y. St. Louis, etc., 
Re Co. 72), Sows 900; LT2 2 Monnease 
Weber v. Kansas City Cable R. Co., 12 
S.W. 804, 100 Mo. 194, 18 Am.S.R. 541, 
7 L.R.A. 819 [reh den 13 S.W. 587, 100 
Mo. 194, 7 L.R.A. 819, 18 Am.S.R. 541]; 
Eswin v. St. Louis, etc., R. Co., 9 S. 
W. 577, 96 Mo. 290; Bowen v. Chicago, 
etc., R. Co., 8. S:W.. 230, 95 Mor 2638: 
Powell v. Schofield, 15 S.W.(2d) 876, 
223 Mo.App. 1041; Wright v. Wells, 
(Mo.App.) 284 S.W. 848; King v. Na- 
tional Oil Co., 81 Mo.App. 155; Gal- 
lagher v. Edison Illuminating Co., 72 
Mo.App. 576; Price v. Barnard, 65 Mo. 


App. 649; Kerr vy. Cusenbary, 60 Mo. 
App. 558; Taylor v. Penquite, 35 Mo. 
App. 389; Henderson vy. Trammel Oil 


Co., (Okl.) 15 P.(2d) 44; Local Build- 
ing & Loan Ass’n v. Hudson-Houston 
Lumber Co., 3 Pi(2d) 15637 150F Cloke 
44. 

99. Stoutenburg vy. Gaston, 293 P. 
385, 181 Kan. 610; McPherson Coun- 
ty v. U. S. Railroad Administration, 
203 P. 912, 110 Kan. 274 [second reh 
den 206 P. 882, 111 Kan. 205]; Mis- 
souri Pac. R. Co. v. Bentley, 93 P. 150, 
78 Kan. 221 [rev 96 P. 800, 78 Kan. 
230]; Pine v. Western Nat. Bank, 65 
P. 690, 68 Kan. 462; Atchison, etc., 
R. Co. v. Cross, 49 P. 599, 58 Kan. 424; 
Atchison, ete., R. Co. v. Reecher, 24 
Kan. 223; ‘Chicago, etc, -Ry aCoumw, 
Doyle, 18 Kan. 58; Simpson v. Kim- 
berlin, 12 Kan. 579; Burt Corporation 
v. Crutchfield, 6 P.(2d) 1055, 153 Okl. 
2; Sinclair Oil & Gas Co. vy. Allen, 
288 P. 981, 143 Okl. 290; Stafford v. 
Bond, 233 P. 185, 106 Okl. 173; Smith 
v. Cornwell & Chowning Lumber Co., 
223 P. 154, 101 Okl. 86; Bales v. Breed- 
love, 222 BP. 542, 96 Okl. 280; Okla- 
homa Hospital v. Brown, 208 P. 785, 87 
Okl. 46; Bower-Venus Grain Co. v. 
Smith, 204 P. 265, 84 Okl. 105; Gulf, 
C. & 8S. -F. Ry. Co. v. Beasley, 168 P. 
200, 67 Okl. 27; Glaze v. Metcalf 
Thresher Co., 168 Pi 219, 67 Oki. 22; 
Tankersley v. Castanien, 162 P. 191, 
63 Okl. 18; Rutledge v. Jarvis, 158 P. 
586, 60 Okl. 66; Beard v. Davis, 156 
Leeroy Mena LO ily Wakes 

1. Arkansas Bridge Co. v. Kelly- 
Atkinson Const. _Co., 282) F. 802; 
Baugher v. Gamble Const. Co., 26 S. 
W.(2d) 946, 324 Mo. 1233. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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introduces evidence in his own behalf, waives error 
in the denial of his motion,? is subject to this ex- 
ception; that is, that demurrant does not wholly 
waive his right to have the ruling reviewed, but the 
question whether a case was made for the jury must 
be determined in the light of all the evidenee,*® and 
a second demurrer at the close of the whole case 
searches all the evidence, to see if plaintiff’s case 
was not aided by defendant’s proof.* 
reeting the jury, on demurrer to the evidence, to 
find the full amount of plaintifi’s claim, is not cured 
by directing the jury further to consider their find- 
ing, and by their doing so and finding the same 


amount.® 


[§ 1182] b. Request for Instructions. It has been 


2. See supra text and note 96 et 
seq. 


. 38 Smith v. Kansas City Public 
Service Co., 43 S.W.(2d) 548, 328 Mo. 
979; Scheipers v. Missouri Pac. R. 
Co., (Mo.) 298 S.W. 51; Berkemeier v. 
Meller, 296) S.W. 739," 314" No. 614; 
Weber v. Strobel, 139 S.W. 188, 236 
Mo. 649; Graefe v. St. Louis Transit 
Co., 123 S.W. 835, 224 Mo. 232; Riggs 
v. Metropolitan St. R. Co., 115°S.W. 
969, 216 Mo. 304; Felver v. Central 
Hlectric R. Co., 115 S.W. 980, 216 Mo. 
195; Kenefick v. Norwich Union F. 
Ins. Soec., 1038 S.W. 957, 205 Mo. 294; 
Klockenbrink v. St. Louis, ete., R. Co., 
72 S.W. 900, 172 Mo. 678; Jennings v. 
De WouIs, To WM. ke. SeoRy. Co.,920. S.Wi. 
490, 112 Mo. 268; Weber v. Kansas 
City Cable R. Co., 12 S.W. 804, 13 S.W. 
587, 100 Mo. 194, 18 Am.S.R. 541, 7 L. 
ROA. 819- “MePherson” v.°'St.. Louis, 
etc, R. 'Co., 10°S.W. $46, 97 Mor-253; 
Eswin v. St. Louis, I. M. & S. Ry. Co., 
9 S.W. 577, 96 Mo. 290; Nicholson v. 
St. Louis-San Francisco Ry. Co., (Mo. 
Appt) -5I Ss WiC2a)” 2a72> WMhatyier -v- 
Palen, 34 S.W.(2d) 536, 224 Mo.App. 
1088; Jenkins v. Wilson Motor Car 
Co., (Mo.App.) 28 S.W.(2d) 417; La 
Pierre v. Kinney, 19 S.W.(2d) 306, 225 
Mo.App. 199: Cox v.:Bordurant, 7 S. 
W.(2d) 403, 220 Mo.App. 948; Biskup 
v. Hoffman, 287 S.W. 865, 220 Mo.App. 


542; Roberson v. Loose-Wiles Biscuit 
Co., (Mo.App.) 285 S.W. 127; Larkin 
v. Wells, (Mo.App.) 278 S.W. 1087; 


Roehrig v. American Car & Foundry 
Co., (Mo.App.) 257 S.W. 1086; Falder 
v. B. Nugent & Bro. Dry Goods Co., 
(Mo.App.) 251 S.W, 138; Boeckmann 
v. Valier & Spies Milling Co., (Mo. 
App.) 199-S.W. 457: Fisher v. Su- 
preme Lodge Knights and Ladies of 
Honor, 176 S.W. 269, 190 Mo.App. 606; 
Clark v: Chicago, etc:, BR. Co., 67 S:wW. 


746, 93 Mo.App. 456; Gallagher v. 
Edison Illuminating Co., 72 Mo.App. 
5763 Smith-Anthony Stove Co. v. 


Spear, 65 Mo.App. 87; Kerr v. Cusen- 
bary, 60 Mo.App. 558; Rutledge v. 
Jarvis, 158 P: 586, 60 Okl. 66. See 
generally Appeal and Error § 2574. 


[a] Otherwise stated, defendant in 
a law action, who demurs to the evi- 
dence at the close of plaintiffs’ case 
and who introduces his own evidence 
after demurrer has been overruled 
and does not demur at the close of the 
evidence as a whole, does not waive 
the right to attack the sufficiency of 
the evidence as a whole to disclose 
a case for plaintiff, but is merely pre- 
eluded from attacking sufficiency of 
plaintiffs’ evidence. Pullen v. Hart, 
238 S.W. 437, 293 Mo. 61; Geninazzi 
v. Leonori, (Mo.App.) 233 S.W. 75 
{transf 252 S.W. 417]. 


Presumptions on review of ruling 
ov, demurrer to evidence see Appeal 
and Error § 2708. 

4 Story v. People’s Motorbus Co. 
of St. Louis, 37 S.W.(2d) 898, 327 Mo. 
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Error in di- 
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held that a defendant does not waive error in the 
refusal of an instruction in the nature of a demurrer 
to the evidence by asking further instructions to 
meet those given for plaintiff,® but that this rule 
does not apply to the overruling of a demurrer to the 
evidence requested by a plaintiff who, after such 
refusal, asks and secures an instruction inconsistent 
with his demurrer.’ 
fendant has been stated as follows: 
only one issue, or one possible theory of recovery, 
defendant does not waive his objection by asking 
and obtaining instructions on that issue or theory 
after his general demurrer to the evidence is over- 


The rule as to waiver by de- 
Where there is 


ruled;® but where plaintiff submits his case on sev- 
is 


T1419) Wilson..v. Chicago, Bs & Q* oR. 
Co., 296 S.W. 1017, 317 Mo. 647; Bush- 
man y. Barlow, 292 S.W. 1039, 316 Mo. 
916; Lorton v. Missouri Pac. R. Co., 
267 S.W. 385, 306 Mo. 125; Lewellen 
v. Haynie, (Mo.) 287 S.W. 634; Riley 
v. O'Kelly, 157 S.W. 566, 250 Mo. 647; 
Stauffer v. Metropolitan Street Ry. 
Co., 147 S.W. 1032, 243 Mo. 305; Cook 
v. Pulitzer Pub. Co., 145 S.W. 480, 241 
Mo. 326; Jageles v. Berberich, (Mo. 
App.) 20 S.W.(2d) 577; Cox v. Bon- 
durant, 7 S.W.(2d) 403, 220 Mo.App. 
948; Vitale v. Wells, (Mo.App.) 285 
S.W. 522; Gehbauer v. J. Hahn Bak- 
ery Co., (Mo.App.) 285 S.W. 170; 
Wright v. Wells, (Mo.App.) 284 S.W. 
848. 

5. Williamsport Hardwood Lum- 
ber Con ve Baltimore & OF KR. Co? 
S.H.7 3885, (1 WeVan 741, 

6. Everhart v. Bryson, 149 S.W. 
307, 244 Mo. 507; Kenefick v. Norwich 
Union F. Ins. Soc., 103 .S.W..957, 205 
Mo. 294; Pyle v. City of Columbia, 
(Mo.App.) 263 S.W. 474; Koerper v. 
Glennon, 240 S.W. 260, 209 Mo.App. 
489; Andrews vy. Bank of Buchanan 
County, 234° S.w. 518,208 Mo.App. 
366; Mathews v. Metropolitan St. Ry. 
Cop lsleSow. 1003! 9156 MovA pp. “Glos 
Steckman v. Gault State Bank, 105 
S.W. 674, 126 Mo.App. 664; Warwick 


v. North American Inv. Co., 87 S.W. 
78; 112% Mo.App. 6336 \Brock rvi- St. 
Bouisi  Rransit, COA Si Mow wWilee Los LO 


Mo.App. 109; Palmer v. Kinloch Tel. 
Co., 91 Mo.App. 106. 

ta] Waiver of vreriance.—Defend- 
ants, having demurzved to the evidence 
at the close of plaintiff’s evidence and 
at the close of all the evidence, did 
not waive a variance by joining in the 
submission of the case after the de- 
murrers were overruled. George Gif- 
ford Coryv.-Willman, 1737S0W. 53,187 
Mo.App. 29. 

7. Everhart v. Bryson, 149 S.W. 
307, 244 Mo. 507 [disappr Hagan v. 
Martin, 81 Mo.App. 676; Bealey v. 
Blake, 70 Mo.App. 229]; La Monte 
Bank v. Crawford, (Mo.App.) 27 S.W. 
(2d) 762; Union Station Bank of St. 
Louis v. Wangler, (Mo.App.) 254 S. 


W. 739; Thomas v. Boatright, (Mo. 
App.) 245 S.W. 211; Koerper v. Glen- 
non, 240 S.W. 260, 209 Mo.App. 489; 


Emerson-Brantingham Implement Co. 
v. England, (Mo.App.) 186 S.W. 1181. 

“Regard must be had to the differ- 
ence between the position occupied by 
a defendant and that occupied by a 
plaintiff. The plaintiff goes into court 
voluntarily; the defendant is ‘lugged’ 
in, that is, pulled in by the lugs, will 
ye, nil ye. The plaintiff goes up to 
battle on his own ground—he pitches 
the field.’””’ Kenefick-Hammond Co, v. 
Norwich Union Fire Ins. Co., 103 S.W. 
946, 205 Mo. 294, 307. 

[a] Rule applied.—Where, after 
plaintiff's demurrer to defendant’s 


eral independent issues, either of which, standing 


ground that it was in violation of Rev. 
St. (1909) § 4863, prohibiting the sale 
of glandered animals, was overruled, 
plaintiff requested instructions on the 
issues raised by defendant’s theory 
of the settlement, error in the cver- 
ruling of the demurrer was waived. 
Blair Horse & Mule Co. v. Hatfield, 
162 S.W. 319, 175 Mo.App. 296. 


8. Macklin v. Fogel Const. Co., 31 
S.W.(2d) 14, 326 Mo. 38; Jones v. Hill, 
(Mo.) 18 S.W.(2d) 382; Hoelker v. 
American Press, 296 S.W. 1008, 317 
Mo. 64; State ex rel. Union Biscuit 
Co. v. Becker, 293 S.W. 783, 316 Mo. 
865 [cert quashing record and judg- 
ment (App.) 273 S.W. 428]; Sabol v. 
St. Louis Cooperage Co., 282 S.W. 425, 
313 Mo. 527; Munsey v. Eagle Packet 
Co., (Mo.App.) 50 S.W.(2d) 754; Kirk- 
patrick v. American Creosoting Co., 37 
S.W.(2d) 996, 225 Mo.App. 774; Akin 
v. Hull, 9 S.W.(2d) 688, 222 Mo.App. 
1022;, Harville v. Harrison Engineer- 
ing & Construction Co., (Mo.App.) 7 
S.W.(2d) 1032; Jones v. St. Louis- 
San Francisco Ry. Co., 5 S.W.(2d) 101, 
222 Mo.App. 1220; Watson v. Car- 
thage Marble & White Lime Co., (Mo. 
App.) 290 S.W. 649; Ems v. Continen- 
tal Auto:Ins. Ass'n, (Mo.App.) 284 S. 
W. 824; Mills v. F. W. Steadley & Co., 
(Mo.App.) 279 S.W. 160; Armstrong v. 
Scullin Steel Co., (Mo.App.) 268 S.W. 
380; McMahon v. Joseph Greenspon’s 
Sons Iron & Steel Co., (Mo.App.) 267 
S.W. 83; Katz v. North Kansas City 
Development Co., 258 S.W. 752, 215 
Mo.App. 662; Gordon v. Metropolitan 
St. Ry. Co., 184 S.W. 26, 153 Mo.App. 
555. See Cox v. Bondurant, 7 S.W. 
(2d) 4038, 220 Mo.App. 948 (holding 
that defendants’ demurrer at the close 
of the evidence was not waived by 
subsequently asking instructions, al- 
though defendants failed to demur at | 
the close of plaintiff’s case). 

fa] Rule applied.—In an action for 
an injury to employee, where re- 
covery was sought on the single issue 
of negligence of employer in failing 
to furnish a sufficiently lighted place 
to work, and where defendant de- 
murred generally to the evidence, sub- 
mission of the case on defendant's 
requested instructions on contributory 
negligence, assumption of risk, and 
insufliciency of light, did not estop 
defendant to claim that evidence was 
not sufficient to take case to jury. 
Tabor v. Kansas City Bolt & Nut Co., 
(Mo.App.) 274 S.W. 911. 

[b] Rule inapplicable.—The rule 
that, where plaintiff's case is founded 
on several acts of negligence, and 
defendant offers no withdrawal in- 
structions challenging the sufficiency 
of the evidence as to any one of the 
alleged acts of negligence, but merely 
requests a peremptory instruction in 
the nature of a demurrer to the evi- 
dence, which the court refuses, and 
then asks and receives an instruction 


evidence of a settlement on thelon one of the alleged acts of negli- 
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alone, would make a submissible case for him, and 
a general demurrer to the evidence is overruled, de- 
fendant, by asking instructions on all the tendered 
issues, the bad ones as well as the good ones, waives 
any objection to the insufficiency of the bad ones,° 
and a mere refusal to give the instructions in the 
identical language of the request does not prevent the 
Where defendant does not 
file a written demurrer to the evidence, as required 
by statute, but joins plaintiff in offering, and hay- 
ing the court give instructions on the merits, he 
waives the overruling of his demurrer.'? 


[§ 1183] 3. Dismissal or Nonsuit—a. Waiver in 
Error in denying a motion for nonsuit 
The declaration by de- 
fendant’s counsel, or moving for a directed verdict, 
that a “clean-cut legal issue” was raised, is a waiver 


operation of the rule ?° 


General. 
may be waived or cured.?? 


gence, he is estopped to say that no 
case was made for jury, is not ap- 
plicable in an action against an em- 
ployer to recover damages for negli- 
gent operation of an automobile, 
where there was no issue of facts 
raised upon any act of negligence al- 
Jeged in the petition, but plaintiff 
failed to prove a vital matter in his 
case, namely, that the use of automo- 
bile was authorized by defendant. 
McCaughen v. Missouri Pac. R. Co., 
(Mo.App.) 274 S.W. 97. 


9. Macklin v. Fogel Const. Co., 31 
S.W.(2d) 14, 326 Mo. 38; Jones v. Hill, 
(Mo.) 18 S.W.(2d) 382; State ex rel. 
Mississippi River, ete., Ry. Co. v. Al- 
len, 272 S.W. 925, 308 Mo. 487; Davi- 
son v. Hines, (Mo.) 246 S.W. 295; 
Torrance v. Pryor, (Mo.) 210 S.W. 430; 
Crum v. Crum, 132 S.W. 1070, 231 Mo. 
626; Kirkpatrick v. American Creosot- 
ing Co., 37 S.W.(2d) 996, 225 Mo.App. 
774; Seewald v. Gentry, 286 S.W. 445, 
220 Mo.App. 367; Motz v. Watson, 
(Mo.App.) 284 S.W. 837; Smith v. 
Chicago G. W. R. Co., (Mo.App.) 282 
S.W. 62; Mills v. F. W. Steadley & 
Co., (Mo.App.) 279 S.W. 160; Mec- 
Caughen v. Missouri Pac. R. Co., (Mo. 
App.) 274 S.W. 97; Ray v. Marquette 
Cement Mfg. Co., (Mo.App.) 273 S.W. 
1078; Armstrong v. Scullin Steel Co., 
(Mo.App.) 268 S.W. 386; McMahon v. 
Joseph Greenspon’s Sons Iron & Steel 
Co., (Mo.App.) 267 S.W. 83; Packer 
v. Chicago, M. & St. P. Ry. Co., (Mo. 
App.) 265 S.W. 1195 sDincler v. .Chi- 
cago, M. & St. P. Ry. Co., (Mo.App.) 
265 S.W. 113; Shelby v. Connecticut 
Fire Ins. Co. of Hartford, 262 S.W. 
686, 218 Mo.App. 84; Ramsey v. Mis- 
sissippi River & B. T. Ry., (Mo.App.) 
253 S.W. 1079; Leahy v. Winkel, (Mo. 
App.) 251°S.W. 483; Ruenzi v. Payne, 
231 S.W. 294, 208 Mo.App. 113. 

[a] “This is because, in offering 
a general demurrer, the defendant 
must stand or fall on the proposition 
that the plaintiff has not made a case 
on any one of the issues. If he has, 
the Court must overrule the demurrer, 
even though the plaintiff's showing 
may be good as to only one of the is- 
sues and bad as to all the others.” 
Jones v. Hill, (Mo.) 18 S.W.(2d) 382, 
387. 

{b] Rule appiied.—Where an em- 
ployee alleged many acts of negli- 
gence, and his employer, after a gen- 
eral demurrer to the evidence was 
overruled, asked an instruction re- 
quiring the determination of whether 
the employer was negligent, the em- 
ployer waived demurrer. Kirkpatrick 
vy. American Creosoting Co., 37 S.W. 
(2d) 996, 225 Mo.App. 774. 

10. Jones v. St. Louis-San Francis- 
co Ry. Co., 5 S.W.(2d) 101, 222 Mo. 


TRIAL 


evidence.t# 


a nonsuit.t® 


App. 1220. 
11. Thompson y. Main St. 
(Mo.App.) 42 S.W.(2d) 56. 


12. Bozza v. Leonardis, 131 A. 87, 
3 N.J.Misc. 1186: Neuss, Hesslein & 
Co. v. Bamberg, E. & W. Ry. Co., 123 
S.B. 327, 129 S:C. 197. And sée.cases 
infra notes 13-15. 


[a] Bule applied.—In a buyer’s 
action to recover overcharge, in a 
sale of grapes due to shortage in 
weight, denial of nonsuit, based on a 
clause in the contract by which rail- 
road weight was to be accepted by the 
parties was not erroneous where 
thereafter the court permitted the 
case to be opened for the purpose of 
supplying the weight, to which new 
issue the seller assented. Bozza v. 
Leonardis, 131 A. 87, 3 N.J.Misc. 1186. 

[b] Withdrawal of objection.— 
Where defendant withdraws his ob- 
jection to a refusal of his motion for 
a nonsuit and a continuance of the 
ease, he cannot question that ruling 
on appeal. Neuss, Hesslein & Co. v. 
Bamberg, HE. & W. Ry. Co., 123 S.E. 
DLils ees. Cukor 

Waiver by introduction of evidence 
a pohalt of defendant see infra § 

13. Simpson v. Palmetto Fire Ins. 
Co., 143 S.E. 184, 145 S.C. 405. 


14. Mooney vy. Gilreath, 117 S.E. 
186, 124 S.C. 1. 


15. Van Der Byl v. Schepp, 162 A. 
640, 109 N.J.Law 602. 


16. U.S.—Gilson y. F. S. Royster 
Guano Co., 1 F.(2d) 82. 


Cal.—Levey v. Henderson, 169 P. 
673, 177 Cal. 21; Lowe v. San Eran- 
cisco, ete, RiCo., ‘S8e Pa 678, 154 Cant 
573; Lyon v. United Moderns, 83 P. 
804, 148 Cal. 470, 118 Am.S.R. 291, 4 
L.R.A.N.S. 247; Higgins v. Ragsdale, 
23 P. 316, 83 Cal. 219; EKasom v. Gen- 
eral Mortg. Co., 281 BP. 514, 101 Cal. 
App. 186; Scouten v. Harding, 242 P. 
739, 75 Cal.App. 382; Los Angeles 
County v. Rindge Co., 200 P. 27, 53 
Cal.App. 166; Butters v. Brawley 
Star, 191 P. 987, 48 Cal.App. 57; Wer- 
ner v. Southern Pac. Co., 185 P. 1016, 
44 Cal.App. 76; Schaad v. Barceloux, 
183 P. 716, 42 Cal.App. 337; Western 
California Land Co. v. Welch, 183 P. 
169, 41 Cal.App. 485; Sander v. Los 
Angeles Ry. Corporation, 175 P. 901, 
38. CalApp. 222;)" Van? Horn’ v. -Pa< 
cific Refining & Roofing Co., 148 P. 
951, 27 Cal.App. 105; Levy v. Wolf, 
84 P. 313, 2 Cal.App. 491. 

Ga.—Alabama Constr. Co. v. Conti- 
nental Car, etc., Co., 62 S.E. 160, 131 
Ga. 3652) (Georgias ikea etc iGo ms 
Reeves, 51 S.E. 610, 123 Ga. 697: Wer- 
ner v. Footman, 54 Ga. 128; Hender- 


Bank, 


of exceptions to the refusal of a nonsuit.?® 
error in denying a motion for nonsuit, made at the 
elose of plaintiff’s evidence, is cured where the evi- 
dence warrants a refusal to direct a verdict for de- 
fendant on his motion made at the close of all the 
Where plaintiff’s evidence is sufficient 
to warrant submission of an issue to the jury, evi- 
dence coming in after plaintiff has rested, or even 
other evidence for plaintiff, inconsistent with his 
own testimony, would not require the direction of 


SA ha: eee 
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[$§ 1182-1184 
So 


[§ 1184] b. Waiver by Introducing Evidence in 
Behalf of Defendant. 
in overruling a motion for dismissal or nonsuit at 
the close of plaintiff’s case is waived or cured where 
defendant introduces evidence which. supplies the 
defects in plaintiff’s proof,!® or where the evidence 


It is well settled that error 


son v. Maysville Guano Co., 82 S.E. 
588, 15 Ga.App. 69; Southern Ry. Co. 
v. Morrison, 70 S.E. 91, 8 Ga.App. 647. 


Miss.—Hauer v. Davidson, 74 So. 
621, 113 Miss. 696; Maclin v. Bloom, 
54 Miss. 365. 


Mont.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 145; Wat- 
terson v. Hill, 276 P. 948, 84 Mont. 
549; Slack v. Brown, 201 P. 565, 61 
Mont. 99; Wells v. Waddell, 196 P. 
1000, 59 Mont. 436; Hall v. Northern 
Pac... Ry. Coi, 186 P. 340;. 56. Monet 
537; State v. District Court of Sec- 
ond Judicial Dist. in and for Silver 
Bow County, 154 P. 200, 51 Mont. 503, 
L.R.A.1916E 1079; Melzner v. Chica- 
$0; Mic St.2PRy~ Co.) 153 5b sooo 
Mont. 487; Yergy v. Helena Light & 
Ry. Co., 102 P. 310, 39 Mont. 213, 18 
Ann.Cas. 1201; Van Vranken v. Gran- 
ite County, 90 P. 164, 35 Mont. 427. 


N.H.—Thall v. W. H. McElwain Co., 
127 A. 874, 81 N.H. 396; Lane v. Man- 
chester Mills, 71 A. 629, 75 N.H. 102; 
Fletcher v. Thompson, 55 N.H. 308; 
Oakes v. Thornton, 28 N.H. 44. 


N.J.—Sheer v. Newman, 146 A. 180, 
105 N.J.Law 624; Maudsley v. Rich- 
ardson & Boynton Co., 129 A. 139, 101 
N.J.Law 5615 Wilson y. Brauer, 117 
A.) 699, 97 N.J.Law 482°, Harrison, 
Dickerson, 93 A. 718, 87 N.J.Law 92; 
Van Cott v. North Jersey St. R. Co., 
62 A. 407, 72 N.J.liaaw 229; Farns- 
worth y. Miller, 60 A. 1100 [aff 70 
A. 1100, 74 N.J.Law 599]; Carey. vy. 
Hamburg American Packet Co., 60 A. 
179, 72 N.J.Law 56; Bostwick v. Wil- 
lett, 60 A. 398, 72 N.J.Law 21; Esler 
v. Camden, ete... R.Co.,.<b8, At us ak 
N.J.Law 180; Lambert v. Trenton & 
Mercer Traction Corporation, 145 A. 
8. 7 N.J.Mise. 193 [aff 148 A. 918, 106 
N.J.Law 246]. 

N.Y.—Bopp v. New York Electric 
Vehicle Transp. Co., 69 N.lW. 122, 177 
N.Y. 33; Sigua Iron Co. v. Brown, 64 
N.E. 194, 171 N.Y. 488; Painten vy. 
Northern Cent. R. Co., 83 N.Y. 73) Ar-= 
tisans’ Bank v. Backus, 36 N.Y. 100, 
1 Transcr.A. 75, 3 AbbiPr-N. Sf 273 [att 
31 How.Pr. 242]; Gosstol Realty Cor- 
poration v. Gillman, 229 N.Y.S. 201, 
224 App.Div. 63; Jones v. Union R. 
Co., 46 N.Y.S. 321, 18 App.Div. 267: 
O’Connell v. Samuel, 30 N.Y.S. 889, 
81 Hun 357; Thermoid Rubber Co. y. 
Baird Rubber & Trading Co., 209 N. 
Y.S. 277, 124 Misc. 774; Reshofsky v. 
Weisz, 103 N.Y.S.-718, 53 Mise.” 602. 


Ohio.—Doren y. Fleming, 27 Ohio 
Cir: Cts (ete 

Or.—Pitts v. King, 15 P.(2d) 379; 
Jones vy. Sinsheimer, 214 P. 375, 107 
Or. 491; McCully v. Heaverne, 160 P. 
1166, 162 P. 863, 82 Or. 650; Harding 
v. Oregon-Idaho Co., 110 P. 412, 57 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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at the time both parties rest, introduced by either 
party, warranted a verdict for plaintiff.17 


Or. 34; Taylor v. Taylor, 103 P. 524, 
54 Or. 560; Trickey v. Clark, 93 P. 
457, 50 Or. 516; Weinhard v. Com- 
mercial Nat. Bank, 68 P. 806, 41 Or. 
359 [aff 24 S.Ct. 253, 192 U.S. 248, 48 
L.Wd. 425]. 


Porto Rico.—Principe v. 
Ee Coww22" Porto- Rico ae Peo. v. 
Alvarado, 19 Porto Rico 827; Rivera 
v. Diaz, 19 Porto Rico 524, bat Pert 
Cyc]. 


S.C.—Eargle v. Sumter Lighting 
Co., 96 S.E. 909, 110 S.C. 560 (holding 
further that, even if defendant’s spe- 
cific motion for a nonsuit as to puni- 
tive damages were granted, yet, if 
sufficient evidence to carry that issue 
to the jury was brought out on direct 
or cross examination of defendant’s 
witnesses, it would have been court’s 
duty to submit it to the jury); Rob- 
ertson v. Fraternal Union of Amer- 
CAL OT (9-824 75985) (S:.Co\ 221 ticks 
v. Southern R. Co., 38 S.E. 725, 866, 
40> S:Bi753;'-63 S.C. 559; (Martin iv. 
poe RUE Cos) 2SeS Hs 7303),51, 08: C. 


American 


It Was. 346 
McDonnell, 


Wis.—Barton vy. Kane, 
84 Am.D. 728; Dodge v. 
14 Wis. 553. 


[a] WNonsuit at close of all evi- 
dence is not authorized where any 
defect in plaintiff's proof has been 
cured by that introduced for defend- 
ants. Battle v. F. S. Royster Guano 
‘€o.; 118 SSW... 343,7155, Ga. 322: 


[b] In Utah (1) under game: L. 
(1907) § 3181 (Sess. L. [1894] p 42), 
the offer of evidence after the cver- 
ruling of a motion for nonsuit is not 
a waiver of the exception taken to the 
order overruling such motion. Boyd 
v. San Pedro, L.A. & SL. R. Co., 146 
P. 282, 45 Utah 449; Ensign v. Fish- 
er, 47 P. 950, 14 Utah 477... ‘Contra 
Thompson v. Avery, 39 P. 829, 11 Utah 
214 (where the reporter notes that 
counsel did not call the attention of 
the court to the statute). (2) Hence 
defendant is entitled to present the 
ruling on his exception for review on 
the evidence adduced where the mo- 
tion was overruled, Boyd v. San Pe- 
rol bewA Vos (Sis +R Coz, supra. -+€3) 
But, while there is no waiver of the 
exception, defendant nevertheless 
takes the chance of aiding plaintiff's 
evidence, and, if the defects are sup- 
plied by defendant himself, the error 
is cured. Industrial Commission of 
Utah v. Wasatch Grading Co., 14 P. 
(2a) 988; Dee v. San Pedro, L. A. & 
SP in iR.'Co;, 167) Ps 246,.50 Utah we 
Boyd v. San Pedro, L. A. & S. 

R. Co., supra. 


17. Enterprise Co. v. Pfeifer, 211 
N.W. 673, 169 Minn. 457; Carpenter v. 
Gantzer, 204 N.W. 550, 164 Minn. 105; 
Busack v. Johnson, 152 N.W. 757, 129 


Minn. 364; Ingalls v. Oberg, 72 N.W. 
841, 70 Minn. 102; Manahan v. Hal- 
loran, 69 N.W. 619, 66 Minn. 483; 


First State Bank of Alamogordo v. 
McNew, 269 P. 56, 38 N.M. 414; Den- 
nery v. Great Atlantic & Pacific Tea 
Co., 81 A. 861, 82 N.J.Law 517, 39 L. 
R.A.N.S. 574. See generally Appeal 
and Error § 3005 


18. U.S.—Sigafus v. Porter, 21 S, 
Cues eo Us: LLG, 45" fds 13) 
Runkle v. Burnham, 14 SOA aI 153 
Mase 2L6, 39, ha, 6945" Union Pac. 
R. Co. v..Snyder, 14 S.Ct. 756, 152 U. 
S. 684, 38 L.Ed. 597; Columbia, etc., 
R. Co. v. Hawthorne, 12 S.Ct. 591, 144 
U.S. 202, 36 L.Ed. 405; Northern ’Pac. 
R. Co. v. Mares, 8 S.Ct. Slit ers UGOE 
710, 31 L.Ed. 296; Continental Assur. 
Co. v. Jensen, 46 F.(2d) 902; Brown 
v. Carver, 45 F.(2d) 673; Sacramento 
Suburban Fruit Lands Co. v. Melin, 36 
¥F.(2da) 907 [foll Sacramento Suburb- 


ane A 
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In some 


an Fruit Lands Co. vy. Curtis, 36 F. 
(2d) 923]; Maryland Casualty Co. v. 
Jones, 35 F.(2d) 791; American R. 
Co. of Porto Rico v. Santiago, 9 F. 
(2d) 7538; Bunker Hill & Sullivan 
Mining & Concentrating Co. v. Polak, 
7 F.(2d) 583 [cert den 46 S.Ct. 106, 
269 U.S. 581, 70 L.Ed. 423); Pauchet 
v. Bujac, 281 F. 962; American Film 
Co. v. Reilly, 278 F147; Erie R. Co. 
v. Linnekogel, 248 F. 389, 160 C.C.A. 
399; Copper River & N. W. Ry. Co. v. 
Fleney e211 ye 66595 28 ONG vAs 71 3: 
Sandeen y. Tschider, 205 F. 252, 123 
C.C.A. 456; Atlantie Coast Line R. Co. 
v. Connor, 194 FF. 409, 114 C.C2A. 371; 
Coeur d’Alene Lumber Co. v. Goodwin, 
181 F. 949, 104 C.C.A. 413; American 
Bonding Co. of Baltimore v. Stras- 
burger, 176) F..( 348,199) C.C.A. 622; 
Levy v. Larson, 167 F. 110, 92.C.C.A. 
562; Northwestern S. S. Co. v. Griggs, 
146 F, 472, 77. C.C.A. 28; Walton v. 
Wild Goose Min., etc., Cox 123 FE. 209, 
60 C.C.A. 155 [cert den 24 S.Ct. 856, 
194 U.S. 631, 48 L.Ed. 1158]; Fulker- 
son v. Chisna. Min. etc., Co., 122 F. 
782, 58 C.C.A. 582; Hughes County v. 
Livingston, 104 F. 306, 43 C.C.A. 541 
[cert den 21 S.Ct. 926, 181 U.S. 623, 
45 L.Ed. 1033]; Commercial Travel- 
ers’ Mut. Acc. Assoc. v. Fulton, 93 F. 
621, 35 C.C.A. 493; Keener v. Baker, 
93. 377,135 C.-C. A. 3:50. "Phitadelphia) 
OUCH MER OOngVe ome OO. Het £092 33 
C.C.A, 251; Jefferson v. Burhans, 85 
F. 924, 29 C.C.A. 487; Union Casual- 
ty, etce., Co. v. Schwerin, 80 F. 638, 
26 C.C.A. 45; Western Union Tel. Co. 
v. Thorn, 64 F. 287, 12 C.C.A, 104. 


Idaho.—Hawley v. Romney, 247 P. 
1069, 42 Idaho 645; Keltner v. Bundy, 
233 P. 516, 40 Idaho 402; Bevercombe 
v. Denny & Co., 231 P. 427, 40 Idaho 
384; Groefsema v. Mountain Home 
Co-op, Iry. “Co; /190° PP. 356;°33 Idaho 
86; Stewart v. Stewart, 180 P. 165, 32 
Idaho 180; Palcher vy. Oregon Short 
Line RY Co., 169) P=-2985"31 Tdaho 933 
Tonkin-Clark Realty Co. v. Hedges, 
133 Pi 669, 24° Idaho 304; Smith v: 
Potlatch Lumber Co., 128 P. 546, 22 
Idaho 782; Chamberlain v. Woodin, 
23 P. 177, 2 Idaho (Hasb.) 642 [appeal 


dism) 11 S.Ct) 1031, 140:°U:S, 705, 635 
L.Ed: 596]. 

2 R . R. Co. v. Wedel, 

32 N.E. 547, 144 Ill. 9 [aff 44 II. App. 

215]; Joliet, ete, R: Co, ‘v. ‘Velie, 26 
N.E. 1086. 

Iowa.—Fieid v. Thornell, 75 N.W. 


685, 106 Iowa 7, 68 Am.S.R. 281. 


Md.—Baltimore & O. R, Co. v. State, 
80 A. 170, 114 Md. 5386; New York, 
etc., R. Co. v. Jones, 50 A. 423, 94 Md. 
24; United R., etc., Co. v. State, 49 
A. 923, 93 Md, 619, 86 Am.S.R. 453, 54 
L.R.A. 942; Cowen v. Watson, 46 A, 
996, 91 Mad, 344. 

Mass.—Hall v. Wakefield, etc., St. 
R. Co.; 59 N.E. 668, 178 Mass. 98; Goss 
v. Calkins, 39 N.E. 469, 162 Mass. 492; 
Hurley v. O’Sullivan, 137 Mass. 86; 
3radley v. Poole, 98 Mass. 169, 93 Am. 
D. 144; -McGregory vy. Prescott, 5 
Cis heros 

Mich.—Lynch v. Johnson, 
908, 109 Mich. 640. 

Nev.—Butzbach v. Siri, 5 P.(2d) 
533; Bawden v. Kuklinski, 228 P. 588, 
232 P.-782, 48 Nev. 181; Hochshultz v. 
Potosi Zine Co, 110.Pe-13, 33>Nev. 
198. 

N.Y.—Porges v. United States 
Mortgage & Trust Co., 96 N.E. 424, 203 
N.Y. 181; Bopp v. New York Electric 
Vehicle Transp. Co., 69 N.E. 122, 177 
N.Y. 33; Sigua Iron Co. v. Brown, 64 
N.E. 194, 171 N.Y. 488; Wangner v. 
Grimm, 62 N.EB. 569, 169 N:Y. 421; 
Littlejohn v. Shaw, 53 N.E. 810, 159 
N.Y. 188; Hopkins v, Clark, 53 N.BE. 
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jurisdictions it is held that such error is waived by 
the mere fact of defendant’s introducing evidence,'* 


27, 158 N.Y. 299; Cefola v. Siegel- 
Cooper Co. IL LTIN.Y ©.) U2 2 eA: 
Div. 903; Reade v. Continental Trust 
Co., 638 N.Y.S. 395, 49 App.Div. 400 
[mod 60 N.Y.S,. 258, 28 Mise. 721]; 
Hoffman v. Brooklyn, Q. C. & S. R. 
Co., 138 N.Y.S. 577, 78 Mise. 507; Mc- 
Dowell v. Syracuse Land, etc., Co., 90 
N.Y.S. 148, 44 Misc. 627; Friese v. 
Hoefier, 78 N.Y.S. 1116, 38 Mise. 815; 
Buesing v. Metropolitan St. R. Co., 
72 N.Y.S. 1096, 35 Mise. 846; Leber 
v. Campbell Stores, 64 N.Y.S. 464, 31 
Misc. 474 [aff 63 N.Y.S. 1124, 31 Misc. 
804]; King v. Kaim, 60 N.Y.S. 264, 
29 Mise. 751; -Morgan v. Onward 
Constr. Co.,, 115-N.-¥.S. 1069, 


Ohio.—Dannemiller v. Zimmerman, 
22 OhioCir.Ct.N.S. -545. 


Vt.—Carr & Blanchard v. Manahan, 
44 Vt. 246. 


[a] Joint defendants.—Where, on 
trial of negligence action against two 
defendants, one of them moves for 
nonsuit, and on denial of motion ex- 
cepts thereto, but puts in his evidence 
and again makes the motion and again 
excepts on its denial, and cross-exam- 
ines the witnesses of codefendant to 
show that objecting defendant was 
free from all responsibility, refusal to 
grant nonsuit is waived, and it is of 
no avail if at the close of the whole 
case the evidence presents a question 
for the jury. Bopp v. New York Elec- 
tric Vehicle Transp. Co., 69 N.E. 122, 
LitgiNeNeneorebexDn Bainberg v. Inter- 
national; R. Co.» 103; N:Y.S.” 2973553 
Mise. 411 (by stating that text case in 
effect held that a codefendant is not 
bound to remain in a case until the 
end, and that, where a defendant 
withdraws, testimony subsequently 
given by a codefendant cannot be used 
to supply defeets in the evidence 
against the withdrawing defendant) ]. 


[b] In Florida it is held that, ow- 
ing to Rev. Gen. St. (1920) § 2696, 
the rule of waiver stated in the text 
is inapplieable. Dawes y. Robinson, 
107) So.-340; 92 Ea, 99: 


[ce] In North Carolina (1) under 
the statute, exception to the refusal 
to grant a nonsuit at the close of 
plaintiff's evidence is waived where 
defendant introduces evidence in de- 
fense (Lee v, Penland, 157 S.E. 381, 


200. -N.C.. 340;  Gilland v... Carolina 
Crushed Stone Co., 128 S.E. 158, 189 
N.C. 783; Nash v. Royster, 127 S-E. 


356, 189 N.C. 408; Federal Land Bank 
of Columbia v. Globe & Rutgers Fire 
Insurance Co., 121 S.E. 37, 187 N.C. 
97; Satterthwaite v. Davis, 120 S.E. 
221, 186 N.C. 565; Haneock v. South- 
gate, 119 S.E. 364, 186 N.C. 278; Gen- 
try v. southern Public Utilities Co., 
LEG, dy 9) plsb, IN. Con acon ta npelune 
Oak Ridge Supply Co., 114 SB. 173, 
184 N.C. 204; Blackman v. Woodmen 
of the World, A13 S's b 65, LS 4c. 
75; Smith v. Pritchard, 92 Sebo 
173 N.C. 720; Jones v. Warren, 46 S.E. 
740, 134 N.C. 390; Ratliff v. Ratliff, 
49 0S. 88%, .18l N.C. 4255-68 sak A. 
963; McCall v. Southern R. Co., 40 S. 
E.. 67, 129. N.C. 298; Parlier v. South- 
CEM. Ry Cor, 80) S.H.1901,. te Oe N Ooeabenr 
Means v. @arolina Cent. R. Co., 35 S.E. 
813, 126 N.C. 424), (2) at least where 
he does not renew his motion for dis- 
missal at the close of all the evidence 
(Grant v. Tallassee Power Co., 146 S. 
ik. 531, 196 N.C. 617; Wooley v. Bru- 
ton, 114 S.B. 628, 184 N.C. 438; Teal 
v. Templeton, 62 S.E. 737, 149 N.C. 32; 
Blalock v. Clark, 49 S.E. 88, 137 N.C. 
140; Earnhardt v. Clement, 49 S.E. 
49, 187 N.C. 91). (8) If the motion 
is renewed at the close of all the evi- 
ence, only the closing exception can 
be considered, and the motion stands 
on a consideration of the whole evi- 
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at least unless the motion is renewed at the close of 
Nevertheless, it is the rule in a 
number of jurisdictions that defendant does not 
waive an erroneous ruling on a motion for nonsuit 


all the evidenee.?9 


dence introduced by plaintiff and de- 
fendant. Harrison v. North Carolina 
R. Co., 140 S.H. 598, 194 N.C. 656; 
Federal Land Bank of Columbia v. 
Gloge & Rutgers Fire Ins. Co., 121 S. 
EB. 37, 187 N.C. 97; Hancock v. South- 
gate, 119 S.BE. 364, 186 N.C. 278; Gen- 
try v. Southern Public Utilities Co., 
117 S-E. 9, 185, N:C. 285; Harper’ v- 
Oak Ridge Supply Co., 114 S.B. 173, 
184 N.C. 204; Blackman v. Woodmen 
of the World, 113 S.E. 565, 184 N.C. 
75; Butler v. Holt-Williamson Mfg. 
Co., 109 S.E. 559, 182 N.C. 547; Parlier 
v. Southern R. Co., 39 S.B. 961, 129 N. 
C. 262; ~Means v. Carolina Cent. R. 
Co., 35 S.E. 813, 126 N.C. 424. 

[d] In Washington (1) the gener- 
al statement has been made that, 
where a defendant does not stand on 
his motion for a nonsuit at the close 
of plaintiff's case, error in the ruling 
is waived. Mouso v. Bellingham «& 
N. Ry. Co., 179 P. 848, 106 Wash. 299; 
Parker v. Washington Tug & Barge 
Co., 148 P. 896, 85 Wash. 575; Cleary 
v. General Contracting Co., 101 P. 888, 
53 Wash. 254; Ryan v. Lambert, 96 
P. 232, 49 Wash. 649; Mooney v. Seat- 
tle R. & S. Ry., 92 P. 408, 47 Wash. 
540; Adams v. Peterman Mfg. Co., vz 
P. 339, 47 Wash. 484; Wees v. Page, 
Sie Pe ioo,. 47% Wash. 21:3." Gilmer iv. 
Holland Inv. Co., 79 P. 1103, 37 Wash. 
589. (2) So, where defendant volun- 
tarily submits a considerable portion 
of his evidence before asking for a 
nonsuit, failure to grant a nonsuit at 
the close of plaintiff's evidence is not 
error: Hill v.Scheer, 279 PB. 391, 153 
Wash. 119. (3) In some cases this 
has been qualified by the statement 
that, by introducing evidence, de- 
fendant waives his motion for nonsuit 
to the extent of allowing plaintiff to 
benefit by any evidence introduced by 
defendant, or by plaintiff in rebuttal 
(Fraser v. Home Telephone & Tele- 
graph Co., 157 P. 692, 91 Wash. 253; 
Matson v. Port Townsend Southern R. 
Co., 37 P. 705, 9 Wash. 449), (4) and 
that a waiver occurs when (Schon 
v. Modern Woodmen of America, 99 
P. 25, 51 Wash. 482; Elmendorf v. 
Golden, 80 P. 264, 37 Wash. 664; Cat- 
tell v. Fergusson, 28 P. 750, 3 Wash. 
541), (5) and only when (Dimuria v. 
Seattle ‘Transfer ‘Co., 97 P. 657, 50 
Wash. 633, 22 IL. R.A.N.S. 471; Matson 
v. Port Townsend Southern R. Co., 37 
P. 705, 9 Wash. 449), defendant’s evi- 
dence supplies the defects in plain- 
tiff's proofs. (6) If defendant’s evi- 
dence does not supply the defects in 
plaintiff's proofs, the motion may, 
without further renewal, on a prop- 
er assignment of error, be sustained 
and a nonsuit granted on appeal. 
Dimuria v. Seattle Transfer Co., 97 
P. 657, 50 Wash. 633, 22 L.R.A.N.S. 
471; Matson v. Port Townsend South- 
ern R. Go., 87 P: .705, 9. Wash. 449. 
(7) Where defendant does not stand 
on his motion for nonsuit, the only 
question to be considered on review 
is whether the evidence, as a whole, 
made a question for the jury. Parker 
v. Washington Tug & Barge Co., 148 


P. 896, 85 Wash. 575; Cleary v. Gen- 
eral Contracting Co., 101 P. 888, 53 
Wash. 254; Dignam v. Shaff, 98 P. 
1113, 51 Wash. 412, 22 L.R.A.N.S. 996; 


Ryan v. Lambert, 96 P. 232, 49 Wash. 
649; Curtin v. Clear Lake Lumber Co., 
91 P. 956, 47 Wash. 260. 


19. Feather River Lumber Co. v. 
U. Ss 30 H.(2d) 642 [aff 23 F.(2d) 
936]; R. D. Cole Mfg. Co. v. Menden- 


hall, 240 F. 641, 153 C.C.A. 439; Court- 
nay v. King, 220 F. 112, 186 C.C.A. 


TRIAL 


204; Alaska Pacific S. S. Co. v. 
202i Be SG. b eda Cie sAga 2b 

Fishermen’s Packing Co. v. Chin 
Quone> —202% Eel 0T elaine Ci Cra 69: 
Brown v. Jaeger, 271 P. 464, 46 Idaho 
680; Muncey v. Security Ins. Co., 252 
P. 870, 43 Idaho 441; Boise City v. 
Boise City Development Co., 238 P. 
1006, 41 Idaho 294; Blackfoot City 
Bank v. Clements, 226 P. 1079, 39 Ida- 
ho 194; Barrow v. B. R. Lewis Lum- 
ber 'Co.,~95 P2'682, 14. Idaho 6938; 
Shields v. Johnson, 85 P. 972, 12 Idaho 
3829; Spencer v. State, 80 N.E. 375, 187 
N.Y. 484, 38 N.Y.Civ.Proe. 136; Sigua 
Iron Co. v. Brown, 64 N.E. 194, 171 N. 
Y. 488: Littlejohn v. Shaw, 53 N.E. 
810, 159 N.Y. 188; Hopkins v. Clark, 
53 N.H. 27, 158 N.Y. 299 [dist Sullivan 
v. Staten Island Electric R. Co., 64 
N.Y.S. 91, 50 App.Div. 558 (holding, 
in action for negligence, where mo- 
tion made by defendant at close of 
the evidence raised all the questions 
involvéd in an action of that char- 
acter, that defendant lost none of his 
rights because he failed to specify 
as much in his final motion as was 
expressed in the motion made at the 
close of plaintiff’s evidence)]; Perry 
v. Potsdam. 94 N.Y.S. 683, 106 App. 
App. 297; Faulkner v. Cornell, 80 N. 
Y.S. 526, 80 App.Div. 161; Clements 
v. Beale, 65 N.Y.S. 1098, 53 App.Div. 
416; McDowell v. Syracuse Land, etce., 
Co., 90 N.Y.S. 148, 44 Misc. 627; Friese 
v. Hoefler, 78 N.Y.S. 1116, 38 . Misc. 
815; Howley v. Kraemer, 73 N.Y.S. 
142, 36 Misc. 190; Fraser v. Alpha 
Combined Heating, ete., Mfg. Co., 54 
N.Y.S. 1087, 25 Misc. 422; Dunham v. 
Harlam, 49 N.Y.S. 102, 22 Misc. 318; 
Scott v. Yeandle, 45 N.Y.S. 87, 20 Misc. 
89 faff 43 N.Y.S.,1164, 19 Mise, 713]; 


Egan, 
Alaska 


Carroll v. O’Shea, 21 N.Y.S. 956, 2 
Mise. Ast afi19 N.S) 387415 Wol- 
ins v. Conrad, 172 N.Y.S. 216; Ilistad 


v. Anderson, 49 N.W. 659, 2 N.D. 167; 
Bowman v. Eppinger, 44 N.W. 1000, 
IPN DS Ole 


[a] Converse of rule is equally 
true, that a motion for nonsuit made 
at the close of all the evidence in 
plaintiff's case, which was also at the 
close of any evidence elicited by de- 
fendant, is not waived because of 
cross-examination of plaintiff's wit- 
ness. Muncey v. Security Ins. Co., 
252 P. 870, 48 Idaho 441. 


[b] By renewal of motion, at close 
of all the evidence, defendant had the 
right to a ruling as to whether there 
was evidence in the case to go to the 
jury. Apati v. Delaware, etc., R. Co., 
72 N.Y.S, 822, 64 App.Div. 515. 


[c] Where defendant introduces 
no evidence, his motion for nonsuit at 
the close of plaintiff's case is not 
waived by failure to move for direct- 
ed verdict at the close of all the evi- 
dence. Citizens’ Trust & Savings 
Bank v. Falligan, 4 F.(2d) 481. 


[d] Effect of failure to renew mo- 
tiou.—The failure to renew or make 
a motion for a nonsuit at the close of 
all of the evidence will be regarded 
as an admission that there is some 
question of fact to be passed on and 
a waiver of the right to have the com- 
plaint and case dismissed as a matter 
of law. Spencer v. State, 80 N.B. 375, 
187 N.Y. 484, 38 N.Y.Civ.Proc. 1386; 
Sigua Iron Co. v. Brown, 64 N.B. 194, 
171 N.Y. 506; Hopkins v. Clark, 53 
N.E. 27, 158 N.Y. 299; Schaefer vy: 
Houck, 171 N.Y.S. 146, 183 App.Div. 
283; Faulkner v. Cornell, 80 N.Y.S. 
526, 80 App.Div. 161; Hobson v. New 
York Condensed Milk Co., 49 N.Y.S. 
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by introducing evidence after the motion is over- 
ruled, unless in so doing he supplies the defects in 
plaintiff’s case,?° but that defendant assumes the 
risk of supplying the deficiency in plaintiff’s case,?! 


209, 25 App.Div. 111; Mandi v. Metro- 
politan Life Ins. Co., 257 N.Y.S. 71, 
143 Misc. 771; Greenspan v. Newman, 
76 N.Y.S. 894, 37 Mise. 784; Brown v. 
Levy, 68 N.Y.S. 941, 34 Mise. 812; 
Wright v. May, 60 N.Y.S. 534. 29 Misc. 
300 [aff 57% N.Y.S. 1151, 27 Mise. 831]; 
Hardy v. Hagle, 54.N.Y.S. 1045. 925 
Mise. 471. [aff 51 N-Y.S: 501,23 ivhise: 
441]; Kraetzer v. Thomas, 51 N.Y.S. 
209, 23 Mise. 329; Kaufman v. Cana- 
ry,’ 47 N.Y.S: 0152; °21 "Mise. S02 mieit 
45 N.Y.S. 1143, 20 Misc. 726]; Erti- 
schek v. Globe & Rutgers Fire Ins. Co. 
of the City of New York, 169 N.Y.S. 
Bane Johnson v. Desmond, 165 N.Y-S. 


20. Cal.—Carter v. Canty, 186 P. 
346, 181 Cal. 749; Elmore v. Elmore, 
46 P. 458, 114 Cal. 516. 


Mont.—School Dist. No. 42 of Cas- 
cade County v. Pribyl, 267 P. 289, 82 
Mont. 295; Cain v. Gold Mountain 
Min. Co., 71 P. 1004, 27 Mont. 529. 


N.H.—Fletcher v. Thompson, 55 N. 
He 308; Oakes v. Thornton, 28 N.H. 
44. 


N.J.—Van Ness v. North Jersey St. 
R. Co., 6%, Ay L027) 75 SNS ana 2s 
[rev 73 A. 509, 77 N.J.Law 551]. See 
Lough v. Spicer Mfg. Co., 143 A. 434, 
105 N.J.Law 152 (holding that excep- 
tion to refusal of nonsuit was not 
impaired by entering on defense). 


Or.—Johnson v. Underwood, 203 P. 
879, 102 Or. 680; Dayton v. Fenno, 
195 P. 154, 99 Or. 137; Dryden v. Pel- 
ton-Armstrong Co., 101 P. 190, 53 Or. 


418; Patty v. Salem Flouring Mills 
Co-y 96" PRP: 4106; 98° P5245 100) Beeee: 
53. Or: 3503 ‘Drickey* vV-Clarieo. ee. 
457, 50 Or. 516; Ferguson v. Ingle, 


62 P. 760, 38 Or. 43; Carney v. Duni- 
way, 57 P. 192, 58° P) 105; 35 Or Pen: 


Porto Rico.—Rivera v. Diaz, 19 Por- 
to Rico 524, 527 [cit Cye]. 


[a] In Colorado (1) it has been 
held that a waiver results where, aft- 
er the overruling of his motion for 
nonsuit, defendant introduces. evi- 
dence which supplies the defects in 
plaintiff’s proofs. Denver Tramway 
Corporation v. Wells, 9 P.(2d) 927; 
Weil v. Nevitt, 31 P. 487, 18 Colo. 10; 
Horn v. Reitler, 25 P. 501, 15 Colo. 316; 
Denver, etce., R. Co. v. Henderson, 13 
P., 9103" 10) Colo} *L3) "City ands Gounty 
of Denver v. Monroe, 121 P. 684, 21 
Colo.App. 312; Denver, etc., R: Co. v. 
Robinson, 40 P. 840, 6 Colo.App. 432 
{aff 49° Pw'37, 24" Colos 98q.4(2)) Phe 
converse of this has also been af- 
firmed, that is, there is no waiver un- 
less the defects are supplied by de- 
fendant’s evidence. Conner v. Sulli- 
van, 272 P. 6238, 84 Colo. 572; Alta Inv. 
Co. v. Worden, 53 P. 1047, 25 Colo. 
215. (38) In other cases it has been 
held, without qualification, that error 
in denying a nonsuit is waived where 
defendant proceeds with the trial and 
introduces evidence in support of his 
defense. Yelloway, Inc., v. Garret- 
son, 3 P.(2d) 292, 89 Colo. 375; 
ver; Texas \& Hort, Worth sRe Coun: 
Smock, 48 P. 681, 23 Colo. 456. 


21. Rhule v. Thrasher, 295 P. 266, 
88 Mont. 468; Staff v. Montana Petro- 
leum Co., 291 P. 1042, 88 Mont. 145; 
School Dist. No. 42 of Cascade Coun- 
ty v. Pribyl, 267 P. 289, 82 Mont. 295; 
Burden v. Elling State Bank, 245 P. 
958, 76 Mont. 24, 46 A.L.R. 906; Wells 
v. Waddell, 196 P. 1000, 59 Mont. 436; 
Hall v. Northern Pac. Ry. Co., 186 P. 
340, 56 Mont. 537; Cain v. Gold Moun- 
tain Min. Co., 71 P. 1004, 27 Mont. 529. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and, if the deficiency is supplied, the error in over- 
In determining the 
question the evidence will be considered in its en- 


ruling the motion is cured.?? 


tirety.?° 


[§ 1185] 4. Direction of Verdict?+—a. Waiver in 
A party may waive or abandon a motion 
for the direetion of a verdict in his favor, by acts 
Consent by both 
counsel that the court may direct a verdict for de- 
fendant 1s a waiver of all objections to such rul- 
So, where, after the refusal of a trial court 
to direet a verdict in his favor, defendant allows the 
jury to be discharged, and consents to a trial before 
the court, he will be held to have waived the er- 
ror, if any, in regard to the ruling on his motion 
for a verdict;?7 and, where defendant does not de- 


General. 


inconsistent with such motion.?° 


ing.?6 


22. See cases supra notes 16, 20, 
Zale 


23. Morgan v. McIntyre, 299 P. 116, 
113 Cal.App. 626; Little Horn State 
Bank of Wyola v. Gross, 300 P. 277, 
89 Mont. 472; Burden v. Elling State 
Bank, 245 P. 958, 76 Mont. 24, 46 A. 
L.R. 906; Liston v. Reynolds, 223 P. 
507, 69 Mont. 480; Stokes v. Long, 
159 P. 28, 52 Mont. 470. 


24. Motion in nature of demurrer 
to evidence see supra §§ 1181, 1182. 


25. I11.—Princell v. Pickwick Grey- 
hound Lines, 262 Ill.App. 298. 


Iowa.—Moore v. Goldberg, 217 N.W. 
877, 205 Iowa 346. 


Md.—County Com’rs of Prince 
George’s County v. Timmons, 133 A. 
322, 150 Md. 511. 


Mo.—Evans v. Southern Wheel Co., 
(App.) 273 S.W. 749. 

N.Y.—Klein v. Katz, 193 N.Y.S. 98, 
200 App.Div. 473. 


{a] Ilustrations.—(1) Denial of 
motion to direct verdict at close of 
plaintiff’s case on ground of contribu- 
tory negligence was waived, where 
motion to direct verdict was renewed 
and denied without demand by de- 
fendant for a specific ruling on con- 
tributory negligence. Moore v. Gold- 
berg, 217 N.W. 877, 205 Iowa 346. (2) 
Refusal to direct verdict for defend- 
ant for want of evidence that wheels, 
which petition alleged defendant neg- 
ligently failed to prop, could have 
been propped while wheel lock was 
being made by plaintiff and another 
employee, was not error, where plain- 
tiff abandoned such contention, which 
was not vital to his cause, in sub- 
mitting latter to the jury. Evans v. 
Southern Wheel Co., (Mo.App.) 273 S. 
W. 749. (3) Where plaintiffs did not 
object to incompetent evidence intro- 
duced on issue of good faith of plain- 
tiffs as holder of trade acceptance, un-~ 
til after defendant rested, and then 
moved to strike, which motion, not be- 
ing passed on, was renewed at the 
closed of the case, and was then de- 
nied, and plaintiffs then moved for a 
directed verdict, which the court did 
not pass on, and submitted the case 
to the jury, plaintiffs in effect con- 
ceded that there was a question of 
fact for the jury to decide. Klein v. 
Katz, 193 N.Y.S. 98, 200 App.Div. 473. 


26: Clifford v. Drake, 110 Till. 135 
Fafé. 14 TI. App: 754: 
27.) rickson, Vs,, Citizens, Nat. 


Bank, 81 N.W. 46, 9 N.D. 81. 


28. Thos. Goggan & Bro. v. Gog- 
gan, (Tex.Civ.App.) 146 S.W. 968. 


29. Chicago Union Traction Co. v. 
O’Donnell, 71 N.E. 1015, 211 Ill. 349; 
West Chicago St. R. Co. v. Foster, 51 
N.E. 690, 175 Ill. 396 [aff 74 Ill.App. 
414]; Calumet Electric St. R.-Co. v. 


Christenson, 48 N.E. 962, 170 Ill. 383; 


TRIAL 


Swift & Co. v. Fue, 47 N.E. 761, 167 
Ill. 443; Wenona Coal Co. v. Holm- 
quist, 38 N.E. 946, 152 Ill. 581. 


30. Chicago Union Traction Co. v. 
O’Donnell, 71 N.E. 1015, 211 Ill. 349; 
West Chicago St. R. Co. v. Foster, 51 
N.E. 690, 175 Ill. 396 [aff 74 Ill.App. 
414]; Wright v. Avery, 50 N.B. 204, 
172 Ill. 813; Calumet Hlectric St. R. 
Co. v. Christenson, 48 N.E. 962, 170 


Ill. 383; Chicago & Northwestern R. 
Co. v. Dealney, 48 N.E. 476, 169 Ill. 
Selsey Wiest. SHiCAtOr ust. Rt. tme Onn V. 


Feldstein, 48 N.E. 198, 169 Ill. 139; 
Peirce v. Walters, 45 N.E. 1068, 164 
1560 eAltony Pavans. setter, COneve 
Hudson, 74 Ill.App. 612 [aff 52 N.E. 
256, 176 Ill. 270]; Johnson Chair Co: 
v. Agresto, 73 Ill.App. 384. See Scott 
v. Parlin & Orendorff Co., 146 Ill.App. 
92 [aff 92 N.E. 318, 245 Ill. 460] (hold- 
ing that any error in refusing instruc- 
tions to find against plaintiff on par- 
ticular counts is waived by tendering 
with such instructions instructions 
which present the issues of the cause 
on the declaration as filed). 


31. U.S.—Spring Garden Ins. Co. 
of Philadelphia, Pa., v. Wood, 194 F. 
669,114 ©:C.A.- 416: Atchison, ete, RR. 
Co. v. Meyers, 76 F. 448, 22 C.C.A. 268. 


Ark.—Arkansas Power & Light Co. 
v. Hubbard, 28 S.W.(2d) 710, 181 Ark. 
886. 


Ill.—Wolf v. Chicago Sign Printing 
Co., 84 N.E. 614, 233 Dll. 501, 13 Ann. 
Cas. 369 [rev 135 Ill.App. 366]; Chi- 
cago Terminal Transfer R. Co. v. 
Schiavone, 74 N.E. 1048, 216 Ill. 275 
[rev 116 Ill.App. 335]; Illinois Cent. 
RCO Swart wie ONetnelons pone. Ll 
eet; “Chicago Union ‘Traction Co. v. 
O’ Donnell; 71 N.E. 1015, 211 Jil. 349 
[aff 113 Ill.App. 259]; West Chicago 
St. RCo, tt Liderman, SS NB. sob 
LETS AGS 9) AN, Orewa, Celt oD oud, Erase 
G5d>e Late Selle AD DuOo wee COuUtlers ve 
Gardiner Metal Co., 225 Ill.App. 497; 
Hills v. Strong, 132 Ill.App. 174; Wa- 
bash, ete., R. Co. v. Kastner, 80 Ill. 
App. 572. But see Wiesbach v. Her- 
man H. Hettler Lumber Co., 184 Ill. 
App. 547 (where submission of in- 
structions based on defendant’s the- 
ory of the case was held to waive er- 
ror in refusing motion, made at the 
close of plaintiff's evidence, to direct 
verdict); Chicago Hydraulic Press 
Brick Co. v. Campbell, 116 Ill.App. 322 
(holding that, where defendant, at the 
close of all the evidence, asks and is 
given an instruction submitting to 
the jury all the issues made by the 
pleadings, he waives the right to ob- 
ject to the refusal of the court to di- 
rect a verdict). 

Ind.—Gwinn v. Hobbs, 141 N.B. 
812, 144 N.H. 648, 83 Ind.App. 263. 

Iowa.—Heavilin v. Wendell, 241 N. 
W. 654 [overr McDermott v. Ida Coun- 
ty, 171 N.W. 690, 186 Iowa 736; Mar- 
tens v. Martens, 164 N.W. 645, 181 
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mur to the evidence, or waive his right to introduce 
evidence, should his motion for a directed verdict 
be overruled, but expressly reserves such right, he 
eannot object to the overruling of his motion.?® It 
has also been held that a defendant waives his right 
to object to the refusal of a peremptory instruction 
in his favor if he fails to offer an instruction with 
his motion,?® or if he submits a peremptory instrue- 
tion with a series of instructions.*° 
of a motion for a peremptory instruction or direc- 
tion of. a verdict is not waived because, after the 
denial, movant requests proper instructions on the 
issues, or submits his case to the jury on general 
instructions as to the law of the case given at his 
request or with his consent.*! 
that a request for a general charge at the same time 


But the denial 


So it has been held 


Iowa 350]; Johnson v. City of Deni- 
son, 173 N.W. 46, 186 Iowa 949. 


Mo.—Bryan v. Millar, 252 S.W. 366, 
299 Mo. 180; Milligan v. Fritz, 125 S. 
W.1101, 226 Mo. 189; Rock Island Im- 
plement Co. v. Wally, (App.) 268 S.W. 
904; Erie City Iron Works v. Ferer, 
(App.) 263 S.W. 1008. 


Neb.-—Sorensen y. Sorensen, 94 N. 
W. 540, 98 N.W. 837, 100 N.W. 930, 
103 N.W. 455, 68 Neb. 483. 


N.Y.—White v. Rintoul, 
Se Spe OS INGe eee oe 


[a] Similar statements of rule.— 
(1) A request by defendant for an 
instruction, based on the theory taken 
by the court, is not a waiver of an 
exception taken to the previous over- 
ruling of defendant’s request for a 
peremptory instruction. Patry v. Chi- 
cago & W. I. R. Co., 106 N.E. 843, 265 
Tl 310 “[rev- 185 Il-App. 3619)" @) 
Where a case goes to the jury against 
the objection of a party and on a the- 
ory to which he in no manner assents, 
even on that theory to which the 
court drives him he has a right to 
claim that he is not liable and may 
ask a charge which may give him 
protection without waiving thereby 
his position on the law which he as- 
sumed in his previous objections and 
exceptions to the admission of testi- 
mony and to the court’s refusal to 
direct a verdict in his behalf. White 
v. Rintoul, 15 N.E. 318, 108 N.Y. 222, 
28 N.Y.Wkly.Dig. 260. 


[b] Reason for rule.—“By submit- 
ting the motion and having an ad- 
verse ruling, defendants did not waive 
their right to have the case submit- 
ted to the jury, under proper instruc- 
tions. They did not waive any error 
committed by the court in its ruling 
upon the motion for a directed ver- 
dict. They had no other recourse. 
They were forced by the action of 
the court in overruling the motion to 
make at least some effort to protect 
themselves against further evil con- 
sequences at the hands of the jury. 
They had no choice, after the ruling 
of the court. The case must then go 
to the jury, and they were entitled 
to have it go under proper instruc- 
tions, without waiving the error, if 
any, committed by the court in over- 
ruling the motion. If the motion was 
good, and the court should have sus- 
tained it, then the court committed 
error in overruling it, error prejudi- 
cial to the defendants. Of this er- 
ror, the defendants’ are now in a po- 
sition to complain, and no action of 
the court and no action of the jury 
could cure the error. If, under the 
evidence, the ruling was wrong, it is 
still wrong. If defendants were enti- 
tled to life preservers, their right was 
not lost by afterwards grappling at 
straws. We think there is no rule 
established by this court that pre- 


15 N.E. 
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other instructions, which assumed that the general | 


charge would not be given, were requested, was not 
a waiver of the request for the general charge.?? On- 
the other hand, the rule has been laid down that a 
party who requests that the case be submitted to 
the jury on special issues waives his right to a di 
rected verdict,?* and the mght to complain of the 
finding of the jury on such issues;*4+ but this rule 
is inapplieable where a defendant, after the refusal 
of a peremptory instruction in his favor, requests 
the submission of an issue by a qualified motion 
which preserves his objection to the previous rul- 
ing,®° or where defendant did not induce the court 
to submit an issue, but, after a refusal to direct 
a verdiet in his favor, requested special charges 
on the issue, in an attempt to have the issue correct- 
ly submitted.*® “A defendant does not waive his 
motion for a peremptory instruction because such 
motion is made at the close of all the evidence,*? 
or by his failure to except to a subsequent order 
restoring the ease to the docket for retrial after the 
jury have failed to agree.** Nor is an exception, 


cludes a review of the action of the 34. 
lower court in overruling a motion for} v. Roark, 
a directed verdict, simply because the | 591; 
defendant asked that the court, in 
submitting the case, submit it upon 
proper instructions, or because he 
prepared and asked instructions to 
be given to the jury, presenting fairly 
to them law as it is; this, even though 
the instructions were prepared by de- 


ern Telegraph & 


35. 


Johnson v. City of Denison, 173 N.W. 
46, 186 Iowa 949, 954. 


[ec] Proceeding with defense in 
theory of law adopted by court does 
not waive error in ruling denying mo- 
tion for directed verdict. Miller _v. 


og 


[a] 


instruction, 


TRIAL 


Guaranty State Bank of Dodge 
(Tex.Civ. App.) 
Lake’ v. Jones Lumber Co., (Tex. 
Civ.App.) 233 S.W. 1011; 
Telephone Co. v. 
Sheppard, (Tex.Civ.Ap.-) 189 S.W. 799; 
Sanford v. Nueces River Valley R. 
Co., (Tex.Civ.App.) 143 S.W. 329. 
generally Appeal and Error § 2635. 


: 2 MELSS Onis Posi Len yen COs ave 
fendant that_were given by the court.” | wasqueda, (Tex.Civ.App.) 189 S.W. 
328. 


Thus, where, after refusal of 
defendant’s request for a peremptory 
defendant makes a mo- 
tion, reciting the refusal of such in- 
struction, and adding that ‘defendant, 
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saved to the denial of a motion for a directed ver- 
diet, waived by failure to except to a charge on 
the issue.*® A party who has waived his right to 
go to the jury may, on obtaining an intimation from 
the court as to what he may do, withdraw from an 
acquiescence that the court shall direct the ver- 
dict, and ask to go to the jury.*°® 


Motions by both parties for direction of verdict.+! 
Error in sustaining a motion to direct a verdict 
is not waived because the party against whom it is 
directed also moved for a direction in his favor.*? 


Motion for new trial. A motion for a new trial 
may or may not amount to a waiver of an excep- 
tion to a ruling on a motion for the direction of 
a verdiet, according to the circumstances of the 
ease.t? A motion for a peremptory instruction is 
not waived by the reliance on other matters in a 
motion for new trial.** 


[§ 1186] b. Waiver by Introducing Evidence in 
Behalf of Defendant.¢” An exception to the ruling 
of the court denying a motion to direct a verdict 


Walker v. Dubuque Fruit Co., 85 N.W. 
614, 113 Towa 428; German Savings 
Bank v. Bates Addition Impr. Co., 82 
N.W. 1005, 111 Iowa 482. Contra 
First Nat. Bank v. Crabtree, 52 N.W. 
559, 86 Iowa 7381. 


43. See cases infra this note. 


[a] In Maine (1) a motion for new 
trial before the presiding justice 
waives exception to refusal to direct 
verdict, since otherwise, defendant 
would be seeking the same remedy 
through two tribunals, getting the 
benefit of the second, if he failed in 
the first. Mills v. Richardson, 137 
A. 689, 126 Me. 244. (2) But such ex- 
eeption is not waived by prosecution 


243 S.W. 


Southwest- 


See 


McHale, 263 Ill.App. 471; Nosal v. In- 
ternational Harvester Co., 187 Ill.App. 
411 


[d] RBule applied.—(1) In an ac- 
tion on a note, although plaintiff ask- 
ed and obtained an instruction sub- 
mitting to the jury that defendant 
was intoxicated and incapacitated 
when he signed, doing so after his 
peremptory instruction, on such head 
had been refused, he did not condone 
error in the refusal. Miller v. Chinn, 
(Mo.App.) 223 S.W. 767. (2) Defend- 
ant’s requested instruction defining 
exemplary damages after the court er- 
roneously refused to withdraw ques- 
tion of exemplary damages in libel 
action was not a waiver of error. Bal- 
linger v. Democrat Co., 223 N.W. 375, 
207 Iowa 576. 


32. Sullivan v. North Pratt Coal 
Co., 87 So. 804, 205 Ala. 56. 


833. Independent School Dist. No. 
22, Winona County, v. School Dist. 
No. 19, Winona County, 153 N.W. 113, 
130 Minn. 19; POGOe EST v. Receiv- 
ers Kirby Lumber Co., 107 S.W. 42, 
101 Tex. 322; Masterson v. Turnley, 
(Tex.Civ.App.) 220 S.W. 428; South- 
ern Traetion Co. v. Owens, (Tex.Civ. 
App.) 198 S.W. 150; Southwestern 
States Portland Cement Co. v. Young, 
(Tex.Civ.App.) 140 S.W. 378. But see 
Fort Worth & D. C. Ry. Co. v. Ama- 
son, (Tex.Civ.App.) 239 S.W. 359 
(holding that, where the trial judge, 
by overruling objections to a general 
charge in a case submitted on special 
issues, indicated its determination to 
give such charge in connection with 
such issues, appellant did not waive 
the error by submitting special charg- 
es curing defects of law in the charge 
given). 


without admitting that there are any 
issues of fact that should be submit- 
ted, requests that if issues of negli- 
gence be submitted, they be submit- 
ted in the following form,” there is 
no waiver. Missouri, K. & T. Ry. Co. 
yee re cueda, (Tex.Civ.App.) 189 S.W. 
oO . 


36. Patton v. Dallas Gas Co., 192 
S.W. 1060, 108 Tex. 321, 328. 


“Inwited error rests upon the doc- 
trine of estoppel. One will not be 
permitted to induce the trial court to 
adopt and pursue a certain course of 
action in the trial, and after the court 
has done so, to then complain that 
the court committed error thereby. 
But it is eonclusively shown here 
that the defendant in error in its spe- 
cial charges did not induce the trial 
court to submit to the jury the issue 
of assumed risk. The trial court had 
fully determined to do this before the 
special charges were requested, as 
shown by his refusal to direct a ver- 
dict for the defendant in error,” Pat- 
ton v. Dallas Gas Co., supra. 


37. Chicago Union Traction Co. 
Ri al INGE ol OS) 2 01 eT 


38. Wm. J. Oliver Mfg. Co. v. 
Slimp, 202 S.W. 60, 139 Tenn. 297. 


39. Blakesley v. Standard Oil Co., 
187 N.W. 28, 193 Iowa 315; McSween- 
6Y «Nay DWOEN) LO SIAN SS 04 Veta mal Of 


40. Elmira Second Nat. Bank v. 
Weston, 55 N.E. 1080, 161 N.Y. 520, 76 
Am.S.R. 283; Seddon v. Tagliabue, 98 
N.Y.S. 236, 50 Misc. 156. 


41. Operation and effect generally 
see supra § 428, 
_ 42. Teeple v. Hawkeye Gold Dredg- 
ing Co., 114 N.W. 906, 137 Iowa 206; 


of general motion before law court. 
Mills v. Richardson, supra. 

[b] In Rhode Island (1) it has 
been held that the denial of a ruling 
denying defendant’s motion for the 


direction of a verdict is waived where © 


defendant files a motion for a new 
trial which is granted. Congdon v. 
Block, 117 A. 358, 44 R.I. 293; Nichols 
v. Henry W. Mason & Co., 117 A. 99; 
Mowry v. Saunders, 80 A. 421, 33 R. 
I. 45, Ann.Cas.1913A 1344; Perry v. 
Sheldon, 75 A. 690, 30 R.J. 426; Bar- 
stow v. Turner, 69 A. 340, 29 R.I. 100. 
(2) But this rule has been held ap- 
plicable only in cases which present 
Similar circumstances, and does not 
have a general application. Cong- 
don v. Block, supra; Malafronte v. 
Milone, 82. A. 227, 33 R.I. 460. (3) 
The rule does not apply where the 
motion for new trial is not granted. 
City of Pawtucket v. Santis, 127 A. 
568;  Malafronte v. Milone, supra. 
(4) Where the court directs a ver- 
dict for defendant on the first count 
of the complaint, and the jury re- 
turn a verdict for plaintiff on the 
second count, plaintiff does not, by 
filing a motion for a new trial, which 
is denied, waive his exception to the 
direction of a verdict for defendant 
on the first count. Malafronte vy. 
Milone, supra. (5) It has also been 
held that even the granting of a mo- 
tion for new trial will not deprive 
defendant of his right to be heard in 
the supreme court on his exception 
to a refusal to direct a verdict. Bark- 
er v. Barker Artesian Well Co., 121 A. 
117, 45 RI. 297. 


44 Barnes v. Noel, 174 S.W. 276, 
131 Tenn. 126. 

45. Motion in nature of demurrer 
to evidence see supra §§ 1181, 1182. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


g 


§ 1186] 


for defendant made at the close of plaintiff’s evi- 
dence is not waived, where defendant does not there- 
after introduce any evidence, and a formal announce- 
ment that he rests his ease is not necessary.‘ 


46. Kinnear Mfg. Co. v. 
1520 9335 82 C/G A.. 81. 


47. U.S.—Hansen vy. Boyd, 16 S.Ct. 
571, 161 U.S. 397, 40 L.Ed. 746; Union 
Pac. R.-Go: v. Callaghan, 16 S.Ct. 4938, 
161 U.S. 91, 40 L.Ed. 628; Robertson 
W. se evkins, -9 S.Ct 1279, 129 UsSi..2338, 
33 L.Ed. 686; Union Ins. Co. v. Smith, 
8 S.Ct. 534, 124 U.S.-405, 31 L.Ed. 
497; Accident Ins. Colt vVew Crandal,, 7 
S.Ct. 685, 120 U.S. 527, 30 L.Ed. 740; 
Grand Trunk R. Co. v. Cummings, 1 
S.Ct. 493, 106 U.S. 700, 27 L.Ed. 266; 
Concordia Fire Ins Co. of Milwaukee 
v. Commercial] Bank of Liberty, Mo., 
39 F.(2d) 828; Bank Sav. Life Ins. 
Co. v. Butler, 38 F.(2d) 972 [cert den 
51 S.Ct» 285° 282 U.S. »850,- 75 Lad. 
753]; Sacramento Suburban Fruit 
Lands Co. v. Curtis, 86 F.(2d) 923; 
Sacramento Suburban Fruit Lands 
Co. v. Melin, 36 F.(2d) 907; Illinois 
Power & Light Corporation v. Hurley, 
30 E.(2d) 905 [cert den 50-S.Ct.. 36, 
280 U.S. 587, 74 L.Ed. 636]; McPar- 
land-Scanlon Lumber Co. v. J. J. New- 
man Lumber Co., 5 F.(2d) 949; Lou- 
isiana Ry. & Nav. Co. v. Williams, 
272 F. 439 [error dism 42 S.Ct. 48, 257 
U.S. 610, 66 L.Ed. 396]; Chicago 
Bonding & Ins. Co. v. City of Pitts- 
burg, Kan., 271 F. 678; Woodstock 
Operating Corporation v. Young, 268 
F. 278; James Stewart & Co. v. New- 
by, 266 F. 287: Pennsylvania Co. v. 
Clark, 266 F. 182; American Locomo- 
tive Co, Vv. Thornton, 259 F. 405, 170 
C.C.A. 381; International Lumber Co. 
Wanye. cot LM. 815, L446 Ci CrAR 9698 
Drie Ra Co..v. Hurlburt, 221% FE: .907, 
137 C.C.A. 477; Fruth v. Benassi, 219 
He 49 oD Cs A. 31 7:-7-Chicazo, 1s ts 
& P. Ry. Co. vy. Stephens, 218 F. 535, 
134 C.C.A 263; Victor-American Fuel 
Co. v. Peccarich, 209 _F. 568, 126° C.C. 
A. 390; McIntyre v. Modern Woodmen 
or America; 200° Fy 121 -C.C.Ay). 1; 
Harmon v. Flintham, 196 F. 635, 116 
C.C.A. 309; Big Brushy Coal & Coke 
Com; williams, 1:76.35 529,199 C.C.A. 
102; Leonard Martin Const. Co. v. 
Highbarger, 175 F. 340, 99 C.C.A. 128; 
Fidelity & Casualty Co. of New York 
v. Thompson, 154 F. 484, 83 C.C.A. 
324, 11 L.R.A.N.S. 1069, 12 Ann.Cas. 
181; Detroit United R. Co. v. Nichols, 
165 FF. 289, 91 C.C°A. 257; Fidelity, 
ete., Co. v. Thompson, 154 F. 484, 83 
CiGwAL S240 1) MLARGALNGS:” 61069; < cho 
Ann.Cas. 181; Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 
82 C.C{A: 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]; Mexican Cent. 
R. Co. v. Glover, 107 F. 356, 46 C.C.A. 
334. 


Ariz.—Price & Price Inv. Co. v. Mc- 
Grath, 222 P. 714, 26 Ariz. 110; South- 
west Cotton Co. v. Pope, 218 P. 152, 25 
Ariz. 364; Hines+v. Gale, 213 P. 395, 
25 Ariz. 65; Arizona Power Co. v. 
Hayes, 209 P. 280, 24 Ariz. 322; 
Southwest Cotton Co. v. Ryan, 199 P. 
124, 22 Ariz. 520. 

D.C.—Gas Consumers’ Ass’n v. Le- 
lye Gly App. D.Ci- 29, (57: Ei@2d) 395; 
Picard v. Smith, 59 App.D.C. 291, 40 
F.(2da) 803; West Disinfecting Co. v. 
Plummer, 44 App.D.C. 345; Washing- 
ton Utilities Co. v. Wadley, 44 App. 
D.C. 176; Slye v. Guerdrum, 29 App. 
D.C. 550; Ullman v. District of Co- 
lumbia, 21 App.D.C. 241; Hazleton v. 
Le Duc, 10 App.D.C. 379; Bell v. Sher- 
idan, 21 D.C. 370; Mackey v. Balti- 
more, etc.; R. Co., 19 D.C. 282 [aff 15 
Ot. 49T, 57 Es! 72, 39 L.Ed. 624]. 

Ill.— Ferrero v. National Council of 
Knights and Ladies of Security, 141 
niet 130, 309 Ill. 476; Fred W. Wolf 

Cow Ws Monarch Refrigerating Co., 96 
N.E. 10638, 252 Ill. 491, 50 L.R.A.N.S. 


Carlisle, 


TRIAL 


But 


808; Mayville v. French, 92 N.E. 919, 
246 Ill. 484; Langan v. Enos Fire 
Escape Co., 84 N.E. 267, 233 Ill. 308 
[aff 136 Tll.App. 631]; Chicago Union 
Traction Co. v.*O’Donnell, 71 N.E. 
1015, 211 Ill. 349; Knights Templars’, 
etc., L. Indemn. Co. v. Crayton, 70 N.E. 
1066, 209 11]. 550 [aff 110 I1l.App. 648]; 
Alton R., ete., Co. v. Foulds, 60 N.E. 
537, 190 Tl. 367 [aff 81 Il. App. 32215 
Baltimore, ete., R. Co. v. Alsop, 52 N. 
HE. 253, 732, 176 Ill. 471; West Chica- 
go St. R. Co. v. McCallum, 48 N.B. 424, 
169 Ill. 240 [aff 67 Ill.App. 645]; Gil- 
bert v. Watts-De Golyer Co., 48 N.E. 
430, 169 Ill. 129, 61 Am.S.R. 154 [aff 
66 Ill.App. 625]; Hartford Deposit 
Co. v. Pederson, 48 N.E.:-30, 168 I11. 
224 [aff 67 Ill.App. 142]; Lake Shore, 
etc., R. Co. v. Richards, 38 N.E. 773, 
152 Ill. 59,30 L.R.A:- 33; Black v. Tex- 
as Co., 247 Ill.App. 301; Toms v. Ket- 
terer, 237 Ill.App. 185; Fuskhouser v. 
Tllinois Bankers’ Life Ass’n, 237 Jll. 
App. 95; Imperial Seating Co. v. 
Bloomington Opera House, 202 III. 
App. 533; White v. Chicago, P. & St. 
L. R. Co., 196 Ill.App. 459; Smith v. 
Kewanee Light & Power Co., 196 Ill. 
App. 118; Machelli v. Torrelli, 190 Ill. 
App. 287; Fowler v. Chicago & W. I. 
R. Co., 182 Ill.App. 123; Grollman v. 
Montgomery Ward & Co., 181 Ill.App. 
598; Somers v. Petteys, 175 Ill.App. 
168; Elgin City Banking Co. v. Chi- 
Cago, ME & Sth Pap Ry. Co,0160, Tih. 
App. 364; Butters v. Chicago, B. & 
QO. RY. CO. 0157 IN App. 3695.0 Britton 
V. Stie Mouis. *tTranster-CoLw 155) St: 
App. 317; Reavely v. Harris, 145 Ill. 
App. 545 Taff 88 N.E. 238, 239 Tu. 526]; 
Dowie v. Priddle, 116 Tm. App. 184 [aft 
75 N.E. 248, 216 Ill. 553]. 


Ind.—Talge Mahogany Co. v. Bur- 
rows, 130 N.B. 865, 191 Ind. 167; Chi- 
cago, I. & L. Ry. Co. v. Medlock, 118 
N.E. 810, 187 Ind. 224; Delphos Hoop 
Co. We Smiths 95 NsbIs 09,776 Sind. 
29; Baltimore, etc., R. Co. v. Conoyer, 
48 N.E. 352, 49 N.H. 452, 149 Ind. 524; 
Rowlett v. Cockrill, 156 N.E. 181, 86 
Ind.App. 92; Finch v. McClellan, 130 
N.H. 13, 131 N.E. 236,'77 Ind. App. 533; 
Illinois Surety Co. v. State, 103 N.E. 
363, 55 Ind.App. 31;. Greenfield v. 
Johnson, 65 N.E. 542, 30 Ind.App. 127; 
Rhodius v. Johnson, 56 N.E. 942, 24 
Ind.App. 401; Louisville, etc., R. Co. 
v. Hendricks, 40 N.E. 82, 41 N.E. 14, 
13 Ind.App. 10; Citizens’ St. R. Co. v. 
Stoddard, 37 N.E. 723, 10 Ind.App. 278. 


Iowa.—Hackley v. Robinson, 219 N. 
W. 398; Floyd & Newland v. Serenado 
Mfz. Co., 193 N.W. 581, 196 Iowa 6; 
Anthony v. O’Brien, 175 N.W. 750, 188 
Iowa 802; Hobbs v. Dllinois Cent. R. 
Co., 165 N.W. 912, 182° Iowa, 316; 
Stoner-McCray System v. Manhattan 
Oil Co., 156 N.W. 683, 176 Iowa 630; 
Finnane v. City of Perry, 145 N.W. 
494, 164 Iowa 171; Vogt v. Chicago, 
TR lene Ry. Co., 145 N.W. 468, 164 
Iowa 158; Wiar v. Wabash R. Co., 
144 N.W. 7038, 162 Iowa 702; King v. 
Mendota Coal Co., 143 N.W. 539, 163 
Iowa 181, L.R.A.1916F 1220; Hansen 
v. Kline, 113 N.W. 504, 136 Iowa 101; 

Ky.—Springfield Fire & Marine Ins. 
Co. v. Ramey, 53 S.W.(2d) 560, 245 
Ky. 367. 

Mda.—County Com’rs of Prince 
George’s County v. Timmons, 133 A. 
322, 150 Md. 511; Cohen v. Herbert, 


125 Abe 707;1145 Md. +1955 Wilson 
Amusement Co. v. Spangler, 121 A. 
851, 143 Md. 98; Southern Hotel Co. 


v. Hamill, 120 A. 755, 142 Md. 321; 
Commissioners of Washington Coun- 
ty v. Gaylor, 117 A. 864, 140 Md. 375; 
Krymski v. Kupidlowski, 116 A. 470, 
139 Md. 656; Kleiman v. Orion Knit- 
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where, after denial of his motion for a verdict at 
the close of plaintiff’s case, defendant introduces 
evidence,*” and the motion is not renewed at the 


ting Mills, 115 A. 857, 139 Md. 550; 
Packard Iron & Metal Co. v. H. P. 
Pearl & Co., 115 A. 761, 139 Md. 498; 
Baltimore Car Wheel Co. v. Clark, 
104 A. 357, 131 Md. 513; City & Sub- 
urban Ry. of Washington v. Clark, 
97 A. 996, 128 Md. 281; Commission- 
ers of Delmar v. Venables, 94 A. 89, 
125 Md. 471; Casparis Stone Co. v. 
Boncore, 88 A. 250, 121 Md. 449; Doyle 
v. Gibson, 85 A. 961; 419 Md. 36; 
Knecht v. Mooney, 85 A. 775, 118 Md. 
583; Lasky v. Smith, 80 A. 1010, 115 
Mad. 370, Ann.Cas.1913A 742; Penn- 
Sylvania R. Co. v. Cecil, 73 A. 820, 111 
Md. 288; Vonderhorst Brewing Co. 
v. Amrhine, 56 A. 833, 98 Md. 406; 
Western Maryland R. Co. v. State, 53 
A. 969, 95 Md. 637; Barabasz vy. Kabat, 
46 A. 337, 91 Md. 53. 


Mass.—Household Engineers v. Ry- 


der, 178 N.E. 824; Wild v. Boston, 
etc, R.. Co., 50 SNe. 5335 UG Mass: 
245; Hurley v. O’Sullivan, 137 Mass. 


86; Kingsford v. Hood, 105 Mass, 495. 


Miss.—Nebhan v. Mansour, 139 So. 
166, 878, 162 Miss. 418; Alabama & 
V. Ry. Co. v. Kelly, 88 So. 707, 126 
Miss. 276; Hauer v. Davidson, 74 So. 
64, 113 Mass. 865; Hairston v. Mont- 
gomery, 59 So. 793, 102 Miss. 364. 


Neb.—Russel v. Electric Garage 
Co., 184 N.W. 253, 90 Neb. 719; Brad- 
street v. Grand Island Banking Co., 
131 N.W. 956, 89 Neb. 590; Baker Vv. 
Racine-Sattley Co., 125 N.W. 587, 86 
Neb. 227; Mack v. Parkieser, 74 N.W. 
38, 53 Neb. 528. 


N.M.—Salazar v. Garde, 298 P. 661, 
35 N.M. 353; Federal Reserve Bank 
st Pues v. Upton, 285 P. 494, 34 N. 


N.D.—Leonard v. Raleigh Co-op. 
Mercantile Co., 196 N.W. 102, 50 N.D. 
400; Pease v. Magill, 115 N.W. 260, 
17 N.D. 166; Madson v. Rutten, 113 
NW. 872, 16ND. 28h, 13 EROAGNES: 
554; Bowman v. Eppinger, 44 N.W. 
LOO0 SE SNe 2 1. 


Ohio.—Aller v. Millard Hunt Co., 
181 N.E. 655, 42 Ohio App. 38; Wales 
v. Vanderhoof, 15 Ohio App. 147; Em- 
pire Coal Min. Co. v. George M. Jones 
Co., 15 Ohio Cir.Ct.N.S. 369. 


Tex.—Magnolia Compress & Ware- 
house Co. v. Davidson, (Civ.App.) 38 
S.W.(2d) 634; Sprowls v. Youngblood, 
(Civ.App.) 23 S.W.(2d) 879 [rev on 
other grounds (Commn.App.) 38 S.W. 
(2a) 781]; Scott v. Bonner, (Civ.App.) 
21 S.W.(2d) 54; Galveston, H. & S. A. 
Ry. Co. v. Brewer, (Civ.App.) 4 S.W. 
(2d) 320; De Proy v. Progakis, (Civ. 
App.) 259 S.W. 620 [rev on other 
grounds (Commn.App.) 269 S.W. 78]; 
St. Louis Southwestern Ry. Co. of 
Texas v. Douthit, (Civ.App.) 208 S.W. 
201; Savage v. Mowery, (Civ.App.) 
166 S.W. 905; Denton v. English, (Civ. 
App.) 157 S.W. 264; Peacock v. Col- 
trane,) (CiveApp.i (LoGeeiSawWaenosua 
Grand Temple and Tabernacle in 
State of Texas of Knights and Daugh- 
ters of Tabor of International Order 
of Twelve v. Johnson, (Civ.App.) 15¢ 
S.W. 532; Mound Oil Cori ve Ble Ww 
Heitmann Co., (Civ.App.) 148 S.W. 


1187; San’ Antonioy ‘Traction= Colmy 
Kelleher, 107 S.W. 64, 48 Tex.Civ. 
App. 421. 


Vt.—D’Orazio v. Pashby, 150 A. 70, 


102, Vt...480; Bean Ty. .Coltons. 130.745 
580, 99 Vt. 45; Campbell v. Bryant, 
129 A. 299, 98 Vt. 486; Grapes v. 


Rocque, 124 A. 596, 97 Vt. 5381; W. H. 
Hobbs & Son v. Grand Trunk Ry. Co., 
108 A. 199, 93 Vt, 392; Bellows v. 
Sowles, 44 A. 68, 71 Vt. 214; Noyes 
v. Parker, 24 A. 12, 64 Vt. 379; Paine 
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close of all the evidence,*® any error in the ruling is 
at least where the evidence so introduced 
supphes the deficieney in plaintiff’s proofs,t® and 
other corrections of the ruling must be determined 
on appeal by the entire evidence, without reference 


waived, 


O49 Wate ehObs: 
Bucs che. 


v. Webster, 23 A. 615, 
Latremouille v. Bennington, 
Co:, 22 A. 656; 63 Vt. 336. 

w -Va “uller Vv Margaret 
Gor, 63 S.E. . 437; Poling 
vy. Ohio River R. Co., 18 S.E. 782, 38 
W.Va. 645, 24 L.R.A. 2 


Motion in nature of demurrer to 
evidence see supra §§ 1181, 1182. 


48. U.S.—Layne-Bowler Chicago 


Min. 


Co. v. City of Glenwood, Iowa, 34 F. 
(2d) 889; Manjon v. Lebron, 23 F. 
(2d) 266; City of Detroit v. Julien, 


21 F.(2d) 830; New York & Porto 
Rico (SS: S:. Co. v.. Garcia, 16° F.2d) 
734; Courtnay v. King, 220 F. 112, 136 
QOesA. 204: Arizona “&@ No M. Ry. Co, 
Vee Clarke n207 2m. 28d. 125) Ci CrA.3305 
[AE BSUS Pali sre OSH sie rs aan Be 
Wid, 415, L.R.A.1915C, 884]; Bell -v. 
Union Pac. .R. Co., 194-F. 366, 114 C. 
GyAL 1326: “Columbia, vetc.,) 2;Co... v. 
Means, 136 F. 83, 68 C.C.A. 651; Mc- 
ae Vas arsons. Lice Oo Lip OOmC.OuA 
612. 

Ill.—Lanum vy. Harrington, 107 N. 
EK. 826, 267 Ill. 57; Langan v. Enos 
Fire Escape Co., 84 N.E. 267, 233 Ill. 
308; Streator Independent Tel. Co. 
v. Continental Tel. Constr. Co., 75 N.E. 
546, 217 Dll. 577 [aff 118 Ill.App. 14]; 
Chicago Union Traction Co. v. O’Don- 
nell, 71 N.E. 1015, 211 Ill. 349; Pitts- 
burg, etc., R. Co. v. Hewitt, 66 N.E. 
829, 202 Ill. 28 [aff 102 Tll.App. 428]; 
Anthony Ittner Brick Co. v. Ashby, 
64 N.E. 1109, 198 Ill. 562 [aff 100 Ill. 
App: 604); > Chicago, ete, R.- Co: .v. 
American Strawboard Co., 60 N.E. 518, 
190 Ill. 268 [aff 91 Ill.App. 635]; West 
Chieazo St. R. Co. v. Johnson, 54 N. 
Eons. LoOe bo eeS8o. Parl -70 5 LEA‘ p. 
1421: Baltimore, ete... R. Conv. Al- 
SOPs ZiNsEP eee Cole 110, Lie sae Pane 
71 Tll.App. 54]; ‘Humiston, Keeling & 
Connve Wheeler, Bil NCE 80800 75. 117: 
514. [ati 70 TILApp. 349] >- Chicago, 
CLG UO. Ve Clausen; sb0r" NW. 680; 
173 Ill. 100 [aff 70 Il].App. 550); Dun- 
ham Towing, ete., Co. v. Daudelin, 
32 N.E. 258, 143 Tll. 409 [aff 42 111. 
App. 175]; Luka v. Behn, 225 11.App. 
105; Weifenbach vy. White City Const. 
Co., 201 Ill.App. 521; Cratty v. Buker, 
195 Ill.App. 506; Dunham Towing, 


etc., Co. v. Daudelin, 32 N.E. 258, 143 
Ill. 409. 

Ind.—Lewis v. Young, (App.) 180 
Nee 692. Onieaco & ok Ri Copy, 
Schipper, 131 N.E. 232, 75 Ind.App. 
669. 

Iowa.—Commercial Credit Co. v. 
Hazel, 242 N.W. 47; Yaus v. Shaw- 


mutt Egg Co., 213 N.W. 230, 204 Iowa 
A26e OWAWIS: Ve menertz, 175 NW. 321; 
188 Iowa 712; Omaha Beverage Co. 
v. Temp Brew Co., 171 N.W. 704, 185 
Jowa 1189; Warren v. Graham, 156 


N.W. 323, 174 Iowa 162; Petterman v. 
City of Burlington, 153 N.W. 154, 170 


Towa 555; Ball v. Davenport, 152 N.W. 
69, 170 Iowa 33; Person y. City of 
Ames, 150 N.W. 450. 

Md.—Bernheimer Bros. v. Becker, 
62n AL b>26;) L02 Mid. 2505 dit Am) Sok, 
S5O,e du.RcALN 6.9 221. 


Mass.—Goodell v. Sviokcla, 159 N. 
BE. 728, 262 Mass. 317. 


Neb.—Auld v. Walker, 
1008, 107 Neb. 676. 


N.D.—Carson State Bank v. Grant 
Grain Co., 197 N.W. 146, 50 N.D. 558; 
McBride v. Wallace, 117 N.W. 857, 
17 N.D. 495; Garland v. Keeler, 108 
N.w. 484, 15 N.D. 548; Ward v. Mc- 


186 N.W. 


TRIAL 


25st pl ohNe Dako: 
Bank v. Red River 
FaNaita Bank, 83 NW) 2205.9) ON. 
Tetrault v. O’Connor, 76 N.W. 
5; Colby v. McDermont, 
71 N.W. 772 , 6 N.D. 495. 
Ohioi—=Mateer v...Ohio -Cent. Drac- 
tion Co., 85 N.B. 1128, 78 Ohio St. 431; 
Cincinnati Traction Co. v. Durack, 85 
N.E. 38, 78 Ohio St. 248, 14 Ann.Cas. 
218; Graham & Wagner v. Ridge, 179 
N.E. 693, 41 Ohio App. 288; Woodman 


100 N.W. 
First Nat. 


Queen, 
Fargo 


225, 


v. Stahl, 162 N.E. 705, 28 Ohio App. 
464; Pullman Co. v. Laws, 10 Ohio 
App. 344. 


S.C.—MecCown v. Muldrow, 74 S.B. 
366, JlgS-.C.. 523, Ann-Cas9V4A™ 139: 


S.D.—Wood vy. Campbell, 132 N.W. 
785, 28 S.D. 197, Ann.Cas.1914B 605; 
J. I. Case Threshing Mach. Co. v. 


Gidley, 182: INSWi7 117-28) S-D. 1 0ilis 
Greder v. Stahl, 115 N.W. 1129, 22 S. 
Di 139% Dorrey vz, Peck, 83) NeW..535, 


13 S.D. 5388; Seim v. Krause, 83 N.W. 
583, 13 S.D. 530; Brace v. Van Eps, 
80 N.W. 197, 12 S.D. 191 [aff 83-N.W. 
572,13 S.D. 452]; Haggerty v. Strong, 
74 N.W. 1037, 10 S.D. 585. 


Tenn.—John Gerber Co. v. Smith, 
263 S.W. 974, 150 Tenn. 255; Nash- 
ville R., etc., Co. v. Henderson, 99 S. 
W. 700, 118 Tenn. 284; Lafollette 
Coal, ete., Co. v. Bennett, 8 Tenn.Civ. 
App. 210. 


Vt.—Wood v. ae VOT MONS Ry. 
Co3795 A. 641589 Vit. 


See Lipper v. McClain, (Tex.Civ. 
App.) 223 S.W. 349 (holding that 
where, although defendant’s formal 
motion for a peremptory instruction 
was filed at completion of plaintiff's 
testimony, objection was later repeat- 
edly made by defendant to the charge 
as a whole, and separately to every 
fact question submitted as tendering 
irrelevant and immaterial issues, ob- 
jections which could only have been 
presented after all evidence had been 
concluded, no waiver by defendant of 
his previously asserted right to com- 
plain of submission to jury is shown). 


[a] Acts constituting renewal of 
motion.—Although a motion for a di- 
rected verdict at the close of plain- 
tiff’s case on the ground that the bur- 
den was’ on plaintiff to show approval 
of work by city authorities was not 
renewed at the close of trial, it was 
not waived, where defendant asked 
instruction that plaintiff could not re- 
cover without proof of such approval, 
McMillan v. Jaeger Mfg. Co., 159 N.W. 
208, 177 Iowa 599. 


[b] Acts not constituting renewal 
of motion.—A colloquy between the 
court and counsel at close of defend- 
ant’s evidence was held not to amount 
to a renewal of a motion for a direct- 
ed verdict, which had been denied at 
the close of plaintiff's proof. John 
xerber Co. v. Smith, 263 S.W. 974, 150 
Tenn: 255. 


{c] In Michigan (1) the rule that, 
by introducing his evidence after de- 
nial of a motion, made at the close of 
plaintiff's proofs, for a directed ver- 
dict, defendant waives any error in 
the ruling (Totten v. Burhans, 61 N. 
W. 58, 108 Mich. 6; Kelso v. Wood- 
ruff, 50 N.W. 249, 88 Mich. 299), (2) 
where the motion is not renewed at 
the close of all the evidence (Huell- 
mantel v. Vinton, 70 N.W. 412, 112 
Mich. 47), (3) has been abrogated by 
Pub. Acts (1899) No. 182 (Wasyluk 
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to the ruling of the court on the motion.°° 
the motion is renewed at the close of all the evi- 
dence, the whole of the evidence, that introduced by 
plaintiff originally and that introduced by either 
party subsequently, must be taken into econsidera- 
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So, where 


v. Lubienski, 222 N.W. 145, 244 Mich. 
695). 4) Where, at the close of 
proofs, defendant moved for a direct- 
ed verdict and decision thereon was 
reserved, a subsequent verdict for de- 
fendants on submission of the case to 
the jury did not deprive them of the 
benefit of the motion, and in the su- 
preme court they may insist thereon 
in answer to all of plaintiffs’ claims 
of error. Mueller Furniture Co. v. 
Citizens’ Telephone Co., 203 N.W. 129, 
230) Mich. £73: 

Motion in nature of demurrer to 
evidence see supra §§ 1181, 1182. 

49. U.S.—Lancaster v. Foster, 260 
Hy 5, 171 C-CLAz 41-[feert, dens39 > Si@t. 
25:9, 249 U.S. 601, 63 L.Ed. 796]. 

Ark.—Grooms v. Neff Harness Co., 
96 S.W. 135, 79 Ark. 401. 


Ill.— Chicago, ete., R. Co. v. Carey, 
BING SS bal ei lsy ebb alilse 

Iowa.—Cushman v. Carbondale 
Fuel Co., 88 N.W. 817, 116 Iowa 618; 
Andreas v. Hinson, 137 N.W. 1004, 
157 Iowa 43. 

Ky.—Irvine v. Greenway, 295 S.W. 
445, 220 Ky. 388; Carrs Fork Coal 
Co. v. Smith, 293 S.W. 1079, 219 Ky. 
510: Kureka Elkhorn Coal Co. v. Law- 
son, 241 S.W. 335, 195 Ky. 14; Louis- 
ville & A. R. Co. v. Phillips’ Adm’r, 
152 S.W. 246, 151 Ky. 445; Matlack 
v. Sea, 132 S.W. 930, 144 Ky. 749; Ken- 
tucky, ete., Bridge Co. v. Cecil, 14 Ky. 
L.R. 477. 

Miss.—Maclin v. Bloom, 
365. 

Mo.—Hitt v. Hitt, 131 S.W. 369, 150 
Mo.App. 631; Bailey v. Stix, Baer & 


54 Miss. 


Fuller Dry Goods Co., 129 S.W. 739, 
149 Mo.App. 656. 
Ohio.—Empire Coal Min. Co. y. 


xyeorge M. Jones Co., 15 OhioCir.Ct. 
N.S. 369. 

Tex.—De Proy v. Progakis, (Civ. 
App.) 259 S.W. 620 [rev on other 
grounds (Commn.App.) 269 S.W. 78]; 
San Antonio Traction Co. v. Kelleher, 


107 S.W. 64, 48 Tex.Civ.App. 421. 
Wash.—Farmers’ State Bank vy. 
Gray, 162 P. 531, 94 Wash. 431. 

[a] Where defendant does not 


stand on motion for directed verdict, 
plaintiff is entitled to the benefit of 
any evidence thereafter adduced. 
Miller v. W. ©. Callahan Const. Co., 
(Mo.App.) 46 S.W.(2d) 948. 

[b] Where defendant’s evidence 
does not strengthen plaintiff’s case 
its introduction after overruling a 
motion for a directed verdict made at 
the close of plaintiff’s proofs is not 
a waiver of the denial of the motion. 
American State Bank of Omaha, Neh. 
v. Mueller Grain Co., 15° F.(2d) 899 
[rev on other grounds 48 S.Ct. 34, 275 
U.S. 498, 72 L.Ed. 390]; Lancaster vy. 


Foster, 560 F. Shih CoA. 406 cent 
den '39.48.Ct. 9259, 2.49 ,U_S5 601863) 1; 
Ed. 796]; Keeney v. Chicago, B. & Q. 
R.. Co. 167 NW 4755 1383 toward 22- 
Paducah Traction Co. v. Barksdale, 
147 S.W. 40, 148 Ky. 660. 

50. Nebhan v. Mansour, 139 So. 
166, 878, 162 Miss. 418; Hauer v. Da- 
vidson, 74 So. 621, 113 Miss. 696; 


Hairston v. Montgomery, 59 So. 793. 
102 Miss. 364; Maclin v. Bloom, 54 
Miss. 365; Graefe v. St. Louis Transit 
Co., 123 S.W. 835, 224 Mo. 232; Gal- 
veston, H. & S. A. Hy. Cor ve Brewer, 
(Tex.Civ.App.) 4 S.W.(2d) 320. See 
generally Appeal and Error § 2574. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


e 


§§ 1186-1188] 


tion.*! Where a motion for a directed verdict, made 
after the case is closed, is denied, and the ease is 
reopened, one witness being called on each side, and 
a few unimportant questions asked, whereupon the 
court proceeds to charge, defendant’s failure to re- 
new his motion for a verdict is not a waiver of the 
motion.>? 


[§ 1187] HE. Instructions to. Jury®*—1. Instruc- 
tions Given.°* Error in instructions to the jury may 
be expressly or impliedly waived by subsequent af- 
firmative acts or statements of the complaining 
party®® or may be cured or corrected by the acts 
or statements of the court;>°® and whether or not 
there is a waiver or cure of the error depends on 
the cireumstances of the particular case.°? Where 
plaintiff expressly approves a charge, he waives er- 


ror, if any, in another paragraph to the same effect, . 


but in different language.°* So error in an instruc- 
tion to the jury is waived by asking for a modifica- 
tion thereof which does not cure the error.®® And 
where defendant, not standing on his objection to 
a charge, undertakes at the request of the court 
to prepare special charges on an issue, part of which 
were given by the court, he cannot complain that 
they were not full and specific.°° On the other hand, 


51. Detroit United R. Co. v. Nich- 
Os 9165 be 2S9, 91 CGAL Zot; Werrero 


vy. National Council of Knights and |counsel. lLenartz v. 
Ladies of Security, 141 N.E. 130, 309 | App. 180. 


Tll. 476; Toms v. Ketterer, 237 Ill. 
App. 135; Wales v. Vanderhoof, 15 
OhioApp. 147; Empire Coal Min. Co. 
vy. George M. Jones Co., 15 OhioCir.Ct. 
N.S. 369; Lafollette Coal, etc., Co. v. 
Bennett, 8 Tenn.Civ.A. 210. 
52. Weizinger v. Erie R. Co., 94 th 
N.Y.S. 869, 106 App.Div. 411. € 
53. Cure or waiver by: 
Vailure to object or except see supra 


defendants 


TRIAL 


sequent complaint that the court in- 
structed the jury in the absence of 


(3) Where, in an action 
against the Director General of Rail- 
roads and the engineer and fireman of 
a train, there were certain allegations 
of negligence for which the engineer 
and fireman were not responsible, the 
error in the charge of the court that 58 
the jury could find against any one of . 
was cured, 
plaintiff, before the case was sub- 
mitted to the jury, withdrew all is- 
sues of negligence, 


[64 C.J.] 1305 


« 


it has been held that, where an exception to an er- 
roneous instruction is overruled, the excepting party 
does not waive the exception by adapting himself 
to the view of the court and attempting, by requests 
for a modification of such view, to soften so far as 
possible the emphasis of the instruction given;®? 
and that where plaintiff, after the refusal of his 
request for an instruction that the jury should dis- 
regard an alleged compromise, yielded to the rul- 
ing of the court and offered instructions in which 
the question of compromise was submitted to the 
jury, he did not thereby waive his right to object 
to the action of the court in giving instructions for 
defendant submitting such question.*? So the righi 
to complain of an erroneous instruction, properly 
excepted to, is not waived by counsel’s agreement that 
it was the law of the case, where he did not con- 
sent to the instruction.®* Error in an instruction 
permitting the jury to consider elements of damages 
not alleged in the petition is not cured by an amend- 
ment of the petition after verdict alleging such dam- 
ages.°4 


[§ 1188] 2. Failure or Refusal To Instruct.** Er- 
ror in failing or refusing to give instructions may 
subsequently be waived or cured.** Thus error in 


whether the servant injured had writ- 
ten orders to move a ear, the error 
was not cured by permitting eounsel 
to argue that plaintiff could not re- 
cover if he knew the car was defec- 
tive, since that excluded the issue 
whether he should have known that it 
was defective. Honaker Lumber Co. 
Ver Cally 8:9) SrHe 506, e119 e Via oiite 
Moore v. Davis, (Tex.Commn. 
App.) 27 S.W.(2d) 153 [aff (Civ.App.) 
16 S.W.(2d) 380, and reh den (Commn. 
App.) 32 S.W.(2d) 181]. 

except that of 59. Southern Anthracite Coal Co. 


Funk, 224 Ill. 


where 


§§ 743, 744. 
Prior acts or omissions see supra § 
Wad 
54. Error cured by: 
Remittitur see Appeal and Hrror § 
Verdict or judgment see Appeal and 
Error §§ 3026-3028. 
Harmless error generally see Ap- 
peal and Error §§ 3013-3029. 


55. Groff v. Cook, 157 N.W. 973, 34 
N.D. 126; McMeekin v. Pittsburg Rys. 
@ou 79° Ay 133,229 Pa, 572; Moore_y. 
Davis, (Tex.Commn.App.) 27  5.W. 
(2a) 158 [aff (Civ.App.) 16 S.W.(2d) 
380, and reh den 32 S.W.(2d) 181]. 
And see infra text and notes 57-60. 


56. Instructions correcting previ- 
ous erroneous instructions or omis- 
sions see supra § 644. 

Withdrawal of instructions or re- 
marks see supra § 645. 


57. See cases infra this note. 


[a] Error held waived or cured.— 
(1) An oral general charge as to a 
plea given without request, if error, 
is cured by giving on written request, 
the general charge as to such plea. 
Curb v. Dabbs & Tannehill, 97 So. 109, 
19 Ala.App. 149 [cert den 97 So. 111, 
210 Ala. 45}. (2) Where the court re- 
fused to receive the verdict and, in 
the absence of counsel, instructed the 
jury to return to the jury room and 
deliberate further as to the amount 
of damages, and, while the jury were 
so deliberating, counsel for both par- 
ties appeared and, on being informed 
of what had occurred in their absence, 
defendant’s attorney stated that the 
action of the court met with his ap- 
proval, there was no merit in his sub- 


failure to give the statutory signals, 
as to which act all of the defendants 
might be held liable. Strom v. Payne, 
TINS EEO 8 Pel Iu Ss@e yours 


[b] Brror held not waived or 
cured.—(1) Where both confidential 
and nonconfidential communications 
between husband and wife were in 
evidence, an erroneous instruction 
that the jury should disregard al! the 
communications was not cured by a 
ruling made at the conclusion of the 
evidence striking out the incompetent 
communications. Lowry v. Lowry, 
153 S.E. 11, 170 Ga. 349, 70 A.L.R. 488. 
(2) After a request under Pen. Code 
(1910) § 1056, that the trial judge 
write out the charge and read it to 
the jury, no waiver of the party’s 
right to compliance and to have it 
filed with the clerk of court would 
result, where counsel making request 
informed the judge that it would be 
satisfactory to dictate the charge and 
read typewritten charge, which was 
done. Ashley-Price Lumber Co. v. 
Henry, 98 SS... 185, 28 Ga.App. 93. 
(3) Defendant did not waive his ob- 
jections to the ruling of the court, 
allowing submission of the question 
of reformation of an instrument, by 
his subsequently addressing the jury 
on the question as one of fact that 
they were to determine. Skiba v. 
Gustin, 126 N.W. 464, 161 Mich. 358. 
(4) Admissions of counsel that the 
only issue to be tried was ‘whether 
there was a contract of issuance” was 
not a waiver of error in an instruction 
permitting the general agent to dele- 
gate authority. Klaber v. Corpora- 
tion of Royal Exchange Assur. of Lon- 
don, England, (Mo.App.) 48 S.W.(2d) 
62. (5) Where the court erroneously 
instructed predicating recovery on 


v. Bowen, 124 S.W. 1048, 98 Ark. 140. 


60. Southern Traction Co. v. Dil- 
lon, (Tex.Civ.App.) 199 S.W. 698 [er- 
ror refused]. 


61. Harper & Ward v. Kurtz, 175 
N.W. 45, 188 Iowa 1047. 


62. Foster v. City of Meridian, 116 
So. 820, 150 Miss. 715. 


63. Lang v. Bach, 134 S.W. 188, 
142 Ky. 224. 


[a] For example, where defendant 
objected and excepted to four instruc- 
tions given by the court, and asked 
for time to prepare other instruc- 
tions, but the court declined to give 
any time, a recital in the bill of ex- 
ceptions that the court called the at- 
tention of the defendant’s counsel to 
the second instruction, and he agreed 
that it was the law on that issue, and 
expressed himself as satisfied with 
the instruction, but did not state that 
he consented thereto, does not show 
that he waived his right to complain 
of any error in the instructions. 
ee Ve Bache 1345 Saw Ssh 4 oakevs 

64. Pettijohn vy. Halloran, 206 N. 
W. 631, 200-Iowa 1355. 


65. Error cured by: 
Ree see Appeal and Error § 
3036. 
Verdict or judgment see Appeal and 
Error §§ 3034, 3035. 
Marmless error generally see Ap- 
peal and Error §§ 3031-3033. 
66. Ala.—Kansas City, ete.. R. Co. 
v. Phillips, 13 So. 65, 98 Ala. 159. 
Ark.—Barkman vy. State, 13 
705. 
Ill.— Garrett v. 


Ark. 


Anglo-American 
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refusing to give requested instructions is eured 
where the court subsequently gives them-of its own 
motion,®’ or recalls the jury shortly after they have 
retired for consultation, and submits such instruc- 
tions to them.®S So, where counsel has an oppor- 
tunity to have the jury recalled, and his requests 
charged, but does not avail himself of such offer, 
he must be deemed to waive whatever right he has 
with respect thereto.®® Exceptions to refusals of re- 
quests to charge are waived by a subsequent con- 
sent that particular questions be submitted to the 
jury and that after verdict on such questions the 
cause be decided by the court.*° And, where a re- 
quested instruction is properly refused, but after- 
ward given) with the consent of the opposite party, 
the party making the request cannot complain.** 
An exception to the refusal to give an instruction 
is not waived by proceeding with the trial after 
such refusal.72, Other cases on the question of waiv- 
er or nonwaiver of error in the refusal to give re- 
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[§ 1189] F. Verdict and Findings.** Objections 
relating to the verdict or findings of a jury,’® or 
the findings of fact and conclusions of law of the 
court,‘® may ordinarily be waived or cured by some 
subsequent affirmative act of the objecting party 
or of the court. The submission of special issues to 
a jury in an equity suit, if error, is cured by the ac- 
tion of the court in adopting the jury’s findings as 
those of the court.77 A defendant who introduces 
evidence after the overruling of a motion for a 
finding in his favor, made at the close of plaintiff’s 
case, waives his exception to the ruling.?* But it 
has been held that. error in submitting special issues 
to the jury cannot be cured by ignoring the an- 
swers thereto, since the verdict must stand or fall 
as a whole.*® So it has been held that error in re- 
turning a compromise verdict is one which no waiver 


‘by defendant ean cure, where such compromise rep- 


resents not a divergence as to the amount, but differ- 
ing views as to defendant’s liability.S° 


quested instructions appear in the note.7° 


Provision Co., 205 Ill.App. 411; Jen- 
nings v. Baltimore & O. R. Co., 195 
D1LApp. 543. 

Mass.—Chandler v. Prince, 109 N.E. 
374, 221 Mass. 495. 

N.Y.—Phillips v. New York Cent., 
CEG Lvs OOn ne ON =H 9085 clad, ING. GO, 
3 Silv.App. 467. 

Oki.—Brown v. Tull, 164 P. 785, 65 
Oki. 119. 


S.C.—McCrary v. Southern Ry. Co., 
65 S.H. 3, 83 S.C. 103, 18 Ann.Cas. 840. 

67. Barkman y. State, 13 Ark. 705; 
Brown v. Tull, 164 P. 785, 65 Okl. 119. 

[a] Tlustration.—In foreclosure 
of mechanic’s lien, error in refusing 
defendants’ instructions as to the ef- 
fect of contractor’s fraudulent change 
of contract was cured by instruction 
stating law as to alteration of con- 
tracts more favorably to defendants 
than instructions refused. Brown v. 
Maile 164-09), 05 OKL,IV19. 

68. Phillips v. New York Cent., 
CLG. ut.) CO., 27 ND. 978, Lat N.Y. 657, 
3 Silv.A. 467. 

69. Drucklieb v. Universal Tobac- 
co Co., 94 N:Y.S. 777, 106 App.Div. 470. 


70.0) Carr Vv. Carr, 52. .N YY. 262 [aft 
4 Lans. 314]. 


WJZ iansas | City, , etc.,, oR. Co. av. 
Phillips, 13 So. 65, 98 Ala. 159. 


72. Chessman v. Hale, 79 P. 
31 Mont. 577, 68 L.R.A. 410, 


73. See cases infra this note. 


[a] Error waived.—(1) Although, 
after the court, on defendant calling 
attention to failure of the charge to 
refer to a certain matter, gave an 
additional charge, defendant noted an 
exception, he will be deemed to have 
waived the exception, his reply, when 
the court then asked what he required 
as sufficient, relating to another sub- 
ject only. Donahoe v. Boston Hle- 
vated Ry. Co., 100 N.E. 1033, 214 Mass. 
70. (2) The statement of an attorney, 
in answer to an inquiry from the 
court as to whether he had any prop- 
ositions of law, that he had sent up 
to the court some requests to charge, 
but that the ruling of the court on 
the different grounds had _ covered 
most of the points, constituted a 
waiver of the right to insist on the 
requests. McCrary v. Southern Ry. 
Co.,_65 S.E. 3, 83 S.C. 103, 18 Ann.Cas. 
840. 

[b] Error not waived.—(1) An ex- 
ception to the refusal to charge, in 


254, 


an action for false imprisonment, that 
their verdict should be for defendant, 
if the jury should find that he, acting 
in good faith, and believing the truth 
of his information, and relying there- 
on, caused the arrest of plaintiff, is 
not waived by defendant, submitting 
the same prayer, modified by the in- 
sertion of the words ‘and without 


malice” after the words “in good 
faith.” Carroll v. Parry, 48 App.D.C. 
453. (2) In an action for injuries in 


a collision with defendant’s automo- 
bile, remarks of attorney for defend- 
ant respecting the form of the third 
question submitted to the jury did not 
amount to a waiver of his requests 
for instructions covering the point 
that the manager of defendant com- 
pany’s New Hampshire branch was 
not authorized to cause the company’s 
automobile to be operated on his own 
personal business in Massachusetts. 
Gondek v. Cudahy Packing Co., 123 
N.Y 3988233 “Mass: £05...7(3),) In an 
action to recover of a stockbroker the 
value of securities lost on margin 
contracts, defendant did not waive his 
exceptions to the refusal of instruc- 
tions laying down a rule as to dam- 
ages by announcing the amount of 
damages agreed upon by the parties. 
Chandler v. Prince, 105 N.B. 1076, 217 
Mass. 451. (4) Error in refusing to 
charge that the burden of proof is on 
the plaintiff was not cured by the 
giving of a special charge as to de- 
fendant’s liability for injuries on oth- 
er roads, which was in conflict with a 
charge given at plaintiff's request. 
International & G. N. R. Co. v. Dun- 
can, 121 S.W. 362; 55 “Tex.Civ.App: 
440. (5) Where, in trespass against 
an officer serving a writ of replevin 
and others, there was no proof au- 
thorizing a recovery of exemplary 
damages as against the officer, and 
for that reason exemplary damages 
could not be recovered against any of 
the defendants, it being the court’s 
duty so to charge, defendants did not 
waive their right to such an instruc- 
tion by declining the court’s sugges- 
tion to have the jury return separate 
verdicts on the question of malice; an 
exception being all that was required 
to save their rights. Moore v. Duke, 
80 A. 194, 84 Vt. 401. 


74. Harmless error generally see 
Appeal and Error §§ 30388-3045. 


75. Cal—Van Damme v. McGil- 
a Stone Co., 133 P. 995, 22 Cal.App. 


Ga.—Mobley v. Hansen, 106 S.E. 


582, 26 Ga.App. 522. 


Mo.—Simons v. (App.) 
238 Sow. 821th. 


N.H.—Brock v. Ireland-Grafton Co., 
141 A. 912, 83 N.H. 290. 


Tex.—Snow v. Rudolph, 131 
249, 62 Tex.Civ.App. 235. 


[a] Failure to find on particular 
issue.—In a proceeding under a dis- 
possessory warrant under Civ. Code 
(1910) §§ 5385, 5386, if a verdict find- 
ing for plaintiff for four hundred 
twenty dollars was defective for fail- 
ure to find on the eviction issue, the 
defect was cured by the admissions 
of defendant’s counsel on motion in 
arrest of judgment, recited in the or- 
der overruling the motion, that de- 
fendant had vacated the premises, 
and that the amount of the verdict 
was double the amount of rent. Mob- 


Schibsby, 


Sawe 


ley v. Hansen, 106 S.E. 582, 26 Ga. 
App, 522; 
{b] Failure to answer interroga- 


tories.—Where the jury returned a 
general verdict for plaintiff, but re- 
fused to answer a special interrogato- 
ry, and the court offered to send them 
back to do so, but defendant’s coun- 
sel only replied, “The record shows 
that they declined to find upon it,” 
whereupon they were discharged, de- 
fendant’s right to insist on their an- 
swering the interrogatory was 
waived. Van Damme v. McGilvray 
Stone Co., 183 P. 995, 22: Cal. Appi 191. 


Waiver by failure to object or ex- 
cept see supra §§ 916, 978. 


76. Guadalupe County w. 
(Tex.Civ.App.) 153 S.W. 919. 


Waiver by failure to object or ex- 
cept see supra § 1162. 


77. Whiting v. Squeglia, 232 P. 
986, 70 Cal.App. 108. 


78. Breuninger v. Lightbown, 60 
App.D.C. 297, 538 F.(2d) 551. 


79. Jeffers v. Dent, (Tex.Civ.App.) 
280 S.W. 347. 


80. Cohen v. International Broker- 
age &* Clearing Co., 207 NvY.su 1449; 
211 App.Div. 311. 


[a] Illustration.—Where the issue 
was whether a loan at legal interest 
secured by a pledge of furs, with ad- 
ditional charges for brokerage, serv- 
ices in paying insurance on furs, etc., 
was a mere device for securing usuri- 
ous interest, so that the pledgor su- 
ing for conversion of furs sold by the 
pledgee on the pledgor’s failure to pay 


Poth, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


*TRIAL.1 


[§ 1] A. As Noun. The word as a noun, in its 
general Jegal application, is elsewhere defined.” 


Phrases: 


ployed as an adjective.?* 


the loan at maturity was entitled to 
recover either the full value of furs 
or nothing, a verdict for the pledgor 
for the value of furs plus payments 
for brokerage charges, etc., .less 
amount of loan, was invalid as a 
compromise as to fact of usury which 
no waiver by plaintiff could cure. 
Cohen v. International Brokerage & 
Clearing Co., 207 N.Y.S. 449, 211 App. 
Div. 115 


1. Related terms: 
“Attempt” 6 C.J. p 547. 
“BatteL) %. CI. p.1012. 
“Contest” 13 C.J. p 110. 
“Controversy” see Actions § 39. 
“Endeavor” 20 C.J. p 1254. 
“Hearing” 29 C.J. p 285. 
“Litigation” 38 C.J. p 68. 
“Ordeal” 46 C.J. p 1131. 
“Wager of Battel’” [40 Cyc 238]. 
“Wager of Law’ [40 Cyc 239]. 
Trial: 
By jury, right to see Juries §§ 12-103. 
In civil cases see Trial ante p 1 et 
seq. 


In criminal cases see Criminal Law 

§§ 2000-2614. 

In equity see Equity § 708 et seq. 

2. See Trial § 1. 

8. Warner v. Liquid Carbonic Co., 
270 F. 294, 295; Howler v. Chicago 
Co., 166 F. 828, 830. See also Juries 
§§ 12-108. 

[a] Connotes contest.—(1) In con- 
struing Rev. St. §§ 823, 824 (USCA tit 
28°88. 571,: 572); fixing allowances as 
costs to attorneys, ete., and allowing 
stated sum for a trial before a jury 
or referee, the court said: “The words 
‘trial before a jury,’ were : y 
held not to apply to a case where a 


trial was begun and a settlement had | 


which stopped the trial; no verdict 
being rendered. . . To consti- 
tute a trial there must be both an 
examination and hearing of evidence 
and at least a submission of the ques- 
ion to the jury, if not, indeed, a ver- 
dict thereon.’’ Warner v. Liquid Car- 
bonic Co., (D.C.Ga.) 270 F. 294, 296 
[eit Howler v. Chicago Co., 166 Be. 
828, 830]. See also Costs §§ 167-171. 
(2) Verdict by consent held not to be 
a “trial before a jury.’ Warner v. 
Liquid Carbonic Co., 270 F. 294, 296. 


[b] “Final hearing” compared. 
Warner v. Liquid Carbonic Co., 270 F. 
294, 295, 296. 

4 Warner v. Liquid Carbonic Co., 
supra. See also Costs §§ 167-170. 


5. Industrial Commission of Ohio 
vy. Hilshorst, 158 N.E. 748, 750, 117 
OhioSt. 337. 

[a] In Workmen’s Compensation 
Act.—In construing Ohio St. § 1467— 
90, as enacted in 103 Ohio L. 88, pro- 
viding that compensation claimant on 
appeal should be “entitled to a trial 
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Trial amendment.‘ 
ing,*” the office of which is to supply allegations 
in a pleading after exception thereto has been sus- 


tained.1¢ 


“Trial before a jury,’® “trial before a 
jury or referee,”* “trial in the ordinary way,’ 
“trial of an action at law,’’® “trial of issue of law,”7 
“trial of the action,’® “trial of the case,”® “trial of 
the merits,”*® “trial of the probate proceeding,”!! 
and “trial of the whole issues of fact.’”!? 


[§ 2] B. Used Adjectively. The word may be em- 


Trial cause. 


Trial term. 


in the ordinary way, the court said: 
(1) “The meaning of ‘trial in the or- 
dinary way’ is not difficult to deter- 
mine. Perhaps the most es- 
sential feature is that the 
party who has a claim is entitled to 
prove it.” Industrial Commission of 
Ohio v. Hilshorst, 158 N.FE. 748, 750, 
Vi7 ‘OhioSt? 33%." (2). “it is plain? that 
the legislature deemed it advisable 
in these controversies to retain a tri- 
al in which the claimant should have 
a right to present evidence on his 
own behalf, to examine his own wit- 
nesses and to cross-examine the wit- 
nesses proffered upon the other side.’’ 
Industrial Commission of Ohio vy. 
Hilshorst, supra. 


6. In re Green’s Hstate, 168 N.Y.S. 
364, 365, 102 Misc. 45. 


[a] “Transfer tax inquisition” 
held not such trial. ‘‘A proceeding of 
this nature before the appraiser [for 
the purposes of the transfer tax] is 
not a trial of the action at law, and 
the common-law rules of evidence 

. have no strict application.” 
In re Green’s Estate, 168 N.Y.S. 364, 
365, 102 Misc. 45. 


7. Johnson v. Potts, 216 N.W. 366, 
368, DL, Sib. 633. 

[a] “Hearing on motion” distin- 
guismed.—Johnson v. Potts, 216 N.W. 
366, 368, 51 S.D. 633. 

{[b] “The hearing on demurrer is 
not a hearing on a motion, but is a 
trial of an issue of law, [under Rev. 
Code 1919, §§ 2488, 2493], and may be 
brought on for trial upon the statu- 
tory notice.” Johnson v. Potts, 216 N. 


W. 366, 368, 51 S.D. 6383. See also 
Pleading § 555; Trial §§ 12, 15, 16. 
8. Alley v. Nott, 4 S.Ct. 495, 496, 


111 U-S. 472, 476, 28 I.Eid: 491% City of 
Parkersburg v. Baltimore & O. R. Co., 
296 F. 74, 81. 

{a] Held such trial.—‘‘The trial of 
an issue raised by a demurrer which 
involves the merits of the action is, 
in our opinion, a ‘trial of the action’ 
within Act, March 38, 1875.” Alley v. 
Nott 040 SiCtyt495, "4965, WI CUS 47, 
476, 28 L.Ed. 491 [quot City of Park- 
ersburg v. Baltimore & O. R. Co., 296 
F. 74, 81). 

& Cornblatt.v. Bloch, 103. A. 137, 
140, 132 Md. 44; Hammond v. Ameri- 
can Express Co., 68 A. 496, 500, 107 
Md, 295. 

[a] Meld to be “trial of the case.” 
—Cornblatt v. Bloch, 103. A. 137, 140, 
132 Md. 44 [cit and foll Hammond v. 
American Express Co., 68 A. 496, 500, 
107 Md. 295] (both cases construing 
costs statute). See also Costs §§ 117- 
132. 

10. Ostlund v. Ecklund, 171 N.W. 
857, 42 N.D. 83, 84; Bolton v. Donavan, 
84 N.W. 357, 9 N.D. 575, 577. 


[a] Phrase defined.—‘“‘A trial of 
the merits of an action generally 
means the elicitation of evidence in 
support of the averments of fact set 
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An amendment in a plead- 


A cause*’ in which there is an issue 
presented to be tried.1§ 


In a rule relating to removal of caus- 
es, it is said to be a term?® at which a cause may 
for the first time be called for trial;?° but in rela- 
tion to certain appeals under the New York Code of 
Civil Procedure, it is said to be equivalent to 


“in 


out in the pleadings.” Bolton v. 
Donavan, 84 N.W. 357, 9 N.D. 575, 
siri's [quot Ostlund v. Ecklund, 171 N. 
W. 857, 42 N.D. 838, 84]. 


11. In re Eno’s Will, 157 N.Y.S. 
5538, 560, 94 Mise. 100. See also Wills 
[40 Cye 1318-1339]. 


fa] Meld part of such trial.—‘‘An 
order framing issues for trial’in a 
contested probate proceeding is a part 
of the trial of the probate proceeding, 
unless, perhaps, such issues are first 
framed for trial in the Supreme Court 
under Code Civ. Proc. § 2506, [relating 
to proceedings at chambers, and fur- 
ther requiring all contested probate 
proceedings to be disposed of at the 
Trial Term].” In re Eno’s Will, 157 
N.Y.S. 5538, 560, 94 Misc. 100. 


12. Osborn v. Cardeza, 101 
806, 208 N.Y. 131, 134. 


[a] Held such trial.—In a refer- 
ence for an accounting, the court, in 
upholding referee’s report, in which 
allowances for costs were made, said: 
“Under the pleadings which fixed the 
issues of fact to be tried the trial by 
a referee to hear and determine the 
action was a trial of the whole is- 
sues of fact within the meaning of 
Code Civ. Proc. § 1022.” Osborn v. 
Cardeza, 101 N.E. 806, 807, 208 N.Y. 
Paes 43 


13. See cases infra this section. 
14 “Amendment” 2 C.J. p 1317. 
15. See Pleading §§ 581-811. 


16. Cotton v. Thompson, (Tex.Civ. 
App.) 159 S.W. 455, 459. 


[a] “Supplemental petition” com- 
pared.—Cotton v. Thompson, (Tex. 
Civ.App.) 159 S.W. 455, 459. 


“Supplemental petition” see Plead- 
ing §§ 795-800. 


17. “Cause” see Actions §§ 26, 27. 


18. Barber Asphalt Paving Co. v. 
Standard Fire Ins. Co., 187 N.W. 1029, 
1030, 157 Iowa 90. 


[a] So construed in statute.—The 
term ‘‘trial cause,’”’ as used in Code 
§ 3659, authorizing the court to make 
an assignment of trial causes for 
trial, held to have the meaning given 
in the text. Barber Asphalt Paving 
Co. v. Standard Fire Ins. Co., 137 N. 
W. 1029, 1030, 157 Iowa 90. See also 
Trial §§ 27-29, 55-61. 

{b] Issue essential.—In constru- 
ing Iowa Code § 3659, the court said: 
“Tt is a fair construction of the lan- 
guage to say that a cause is not a 
‘trial cause’ until there is an issue 
presented to be tried by the court or 
jury.” Barber Asphalt Paving Co. 
v. Standard Fire Ins. Co., 137 N.W. 
1029, 1030, 157 Iowa 90. 


“Issue” see Issue §§ 20-23. 

19. “Term” see Term or Terms § 
uel Sed. 

20. Murray v. Holden, 2 F. 740, 741, 
1 McCrary 341. 


N.E. 
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the same court or in a cireuit court” previously 


used.?1 
Other phrases: 


TRIAL ANEW.?°® 
TRIAL BY JURY.?¢ 
TRIAL DE NOVO.?* 
TRIAL FRE.?® 
TRIAL JUDGE.”° 
TRIAL JURY.*° 


TRIAL OF RIGHT OF PROPERTY.*! 


TRIATIO IBI SEMPER DEBET FIERI, UBI 
JURATORES MELIOREM POSSUNT HABERE 


NOTITIAM.*? 


21. Campbell v. Hallihan, 92 N.Y.S. 
413, 416, 46 Misc. 409. 


22. Hibbett v. Pruitt, 36 S.W.(2d) 
897, 898, 162 Tenn. 285. 

[a] “Decree of chancery court” 
distinguished,—Hibbett v. Pruitt, 36 
S.W.(2d) 897, 898, 162 Tenn. 285. 


23. See Trial §§ 26—61. 


24 Davies v. New Castle & L. Ry. 
Cows New 213, 71 Ohio St. 325, 33:3; 
Hibbett v. Pruitt, 36 S.W.(2d) 897, 
898, 162 Tenn. 285. 

[a] As court “of law” and not “of 
equity.’—In construing Pub. Acts 
929) re: S45 So, peing fam: act, to. 
regulate the hearing of. cases in the 
Court of Appeals,’’ the supreme court 
said: (1) ‘The first sentence of sec- 
tion 1 of the act relates to appeals 
taken from ‘any trial court.’ . 
Courts of equity are not ordinar ily ye- 
ferred to as trial courts.’”’ Hibbett v. 
Pruitt, 36 S.W.(2d) 897, 898, 162 Tenn. 
285. (2) “In other words, the Legis- 
Jature was dealing with appeals from 
courts of law in the first sentence of 
section 1 and not with appeals from 
courts of chancery.” Hibbett v. 
Pruitt, 36 S.W.(2d) 897, 898, 162 Tenn. 
285. 

{b] “rial judge” equivalent.—In 
answering a criticism to a bill of ex- 
ceptions because the clerk’s recital 
stated that he had transmitted it to 
the “court” instead of to the “trial 
judge” as required by the statute, the 
court said: “In judicial proceedings 
it is difficult to have a trial court 
without a trial judge. The case was 
heard in the court of common pleas, 
the judge who presided at the trial 
was as much the trial court as he was 
the trial judge. The ‘person’ is the 
same, and the functions and duties 
are much the same, and until some one 
is able to separate the ‘court’ from the 
‘trial judge,’ and make them different 
persons, we decline to endorse the 
contention made on that subject.” 
Davies v. New Castle & L. Ry. Co., 73 
N.f. 213, 71 Ohio St. 325, 333. 


25. See Trial de Novo post and 
eross references thereunder. 

26. See Juries §§ 12-103 
ante. 

27. See Admiralty §§ 312-314; Ap- 
peal and Error §§ 2645-2661; Certio- 
rari § 375; Justices of the Peace §§ 


Trial 


532-579. See also New Trial 46 C.J. 
p 46. 
28. See Costs § 262. 
29. See Judges § 2 text and note 2. 
30. See Juries §§ 283-306. 
31. See Attachment § 831 et seq; 


“Judgment of the trial court,” 
“trial calendar or docket,”’?? and “trial court.’’?# 


TRIAL—TRIBUTARY 


TRIBE.** 
TRIBORD.*® 


“starboard.’’?8 


TRIBUNAL." 
where he administers justice; a judicial court; 


TRIBAL LANDS.’*$ 


A French nautical term meaning 


the place 
the 


The seat of a judge; 


bench of judges.*® 


TRIBUTARBY.*® [§ 1] A. In General. 


that the word has no technical meaning ;*° 


It is said 
is both 


a noun‘! and an adjective;*? and its popular mean- 


ing is not very definite;** 


so that the question 


what is or is not a tributary must depend on the 


case.*4# 


particular distinguishing Gircumstances 


[§ 2] B. As Noun. 


of each 


In ordinary language, a 


stream running into another stream;*® in a limited 


Ejectment 19 C.J. p 
§§ 506-508; 
Quieting Title 51 C.J. p 
Actions 52 C.J. p 1160; 
24-54; Trespass to Try Title 63 C.J. 
p 1150; Trover and Conversion. 

32. A maxim meaning ‘Trial nought 
always to be had where the jury can 
have the best knowledge.” Bouvier 
L. D. [cit Bulwer’s Case, 7 Coke 1a, 1b, 
77 Reprint 411]. 


1021; Executions 
Garnishment § 584 et seq; 

125; Real 
Replevin §§ 


33. See Indians §§ 32, 43-100. 

34. See Indians §§ 15 text and note 
97 (defined), 16-31 (status, organiza- 
tion, powers, and membership of 
Indian tribes). 

35. See also Babord 6 C.J. p 878; 


Collision § 1 text and notes 48 (port), 
84-86 (starboard). 


386. The Charles Tiberghien, 
K. 676. 

[a] Abbreviated “T.”—The Charles 
Tiberghien, 143 F. 676. 

“Starboard” see Collision § 1 text 
and notes 84-86. 

37. Tribunal: 
Generally see Courts 15 C.J. p 
Arbitration as see Arbitration 

Award §§ 1-8. 


care see Religious Societies §§ 189- 
19¢: 
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693. 
and 


Competent 12 C.J. p 2386 text and 
notes 32-35. 

De facto, illegal, or unauthorized see 
Courts §§ 212-215. 

For removal of municipal officer see 
Municipal Corporations §§ 1079- 
1134 (officers generally), 1344-1380 
(police), 1469-1477 (firemen). 

International see International Law 
§§ 40-45. 

Judicial see Judicial § 32. 


38. Black bh. D.; Cosson’ v. Brad- 
shaw, 141 N.W. 1062, 160 Iowa 296, 
Ann.Cas.1915D 157. 


[a] Held to he “tribunals.”—(1) 
A board of county Supervisors in ex- 
ercising a judicial function. Scott v. 
Lasell, 32 N.W. 322, 71 Iowa 180, 182. 
(2) <A court-martial, although not a 
“court”? within the meaning of Const. 
§§ 85, 86, nor within the meaning of 
Rev. Codes (1905) § 7810 was never- 
theless held to be a “tribunal,” to the 
extent that its acts might be in- 
quired into by certiorari. State v. 
Peake, 135 N.W. 197, 199, 22 N.D. 457, 
40 L.R.A.N.S. 354. (3) A grand jury 
was held to be a “tribunal’ within 
a statute creating a department of 
justice at the seat of government, of 
which the attorney-general shall be 
the head, and setting out his powers 


and duties, among which is to appear 
for the state before any court or 
“tribunal” to prosecute or defend all 
proceedings, criminal or civil, in 
which the state may be interested. 
Cosson v. Bradshaw, 141 N.W. 1062, 
1064, 160 Iowa 296, Ann.Cas.1915)D 
157 [eit Charge to Grand Jury, 30 F. 
Cas.No. 18,255, 2. Sawy. 667,) 6638; 
es v. State, 4 Greene (Iowa) 291, 
292]. : 


{[b] Hela not to be “tribunals.’”— 
(1) Board set up, under Australian 
Immigration Act, to pass on and 
recommenda deportations. Rex v. Mac- 
farlane, 32 Austr.C.L.R. 518, 527. (2) 
In discussing the functions of the 
board of arbitrators constituted by 
Rev. St. (1909) § 10,837, providing 
that, if in an election to change the 
boundary lines of adjoining school dis- 
tricts, all of the districts do not vote 
in favor thereof, the matter may be 
referred to the county commissioner, 
who shall appoint four disinterested 
persons who, with him, shall consti- 
tute a board of arbitrators, the court 
said: “This board .— is neither 
regarded as a court nor as a tribu- 
nal exercising judicial powers, as the 
terms ‘court’ and ‘judicial power’ are 
employed in our Constitution.” 
School Dist. No. 16 v. New London 
School Dist., 164 S.W. 688. 690, 181 
Mo.App. 5838, 589. (3) The state 
board of equalization, although its 
acts are judicial, is not a “tribunal” 
within Const. art 6 § 238, limiting the 
superintending control of circuit 
courts over all inferior tribunals. 
State ex rel. Gardner v. Hall, 221 §S. 
W. 708, 709, 282 Mo. 425, 429. 

[c] “Magistrates” and “tribunals” 
used indiscriminately in statute relat- 
ing to commitments to insane hos- 
pital. Foster v. Worcester, 16 Pick. 
(Mass.) 71, 81. 


39. See generally Navigable Wa- 
on 45 C.J. p 398; Waters [40 Cyc 

40. Harbottle v. Terry, 10 Q.B.D. 
nusiity ahewerde 

41. Peders v. Hartford F. Ins. Co., 
49 F.(2d) 927, 988. See infra § 2. 

42. Peders v. Hartford F. Ins. Co., 
49 F.(2d) 927,933. See infra i =3) 
iene acorus Ve. Derry. LOG). ios, 


44 Harbottle v. Terry, supra 
[quot Cook v. Clarebrough, 94 I.T. 
Rep.N.S. 550 note]. 

45. Harbottle v. Terry, 10 Q.B.D. 
131, 187 [quot Cook v. Clarebrough, 
94 LT, Rep.N.S. 550 note}. 


[a] Connotes stream.—‘Without 
attempting to lay down an exhaus- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or restricted sense, a river,*® or lake,47 or other 
similar body immediately connected with another 
body of water of larger size;*® a running natural 
stream which empties into another stream;*® and, 
in its derived sense, that which contributes to.°° 


[§ 3] ©. Used Adjectively. 
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ting” and “contiguous. 
Phrases: 


tive definition of ‘tributary,’ I am of 
the opinion that it must be something 
in the nature of a stream.’ Harbot- 
te vy. Terry, 10 Q.B.D. 131, 136, 


[b] Not limited to direct tributary. 
—(1) As used in a policy of insur- 
ance giving insured permission to 
navigate the Mississippi and tribu- 
taries, except the Missouriand Arkan- 
sas rivers, the term held to include 
navigable waters which did not empty 
directly ' into the Mississippi, but 
which emptied into the Red River, 
which empties into the Mississippi. 
Miller v. Citizens’ F., etc., Ins. Co., 12 
IWerivias PulGe G34) 29) sme 4520 (2) 
In a prosecution for fishing without a 
license in a district defined ‘‘as (inter 
alia) ‘so much of the river Trent and 
its tributaries’ as lay within certain 
counties” and the offense was com- 
mitted in the river Wye which flows 
into the Derment, which flows into the 
Trent, the court said: “No one can 
doubt for a moment that the Wye isa 
tributary of the Trent.” MHall v. Reid, 
10 Q.B.D. 134, 135 note. 


[c] Ponds, reservoirs, and the like. 
—(1) “A person speaking in ordinary 
language would not say that a pond, 
formed by obtaining a flow of water 
from a stream—the water being after- 
ward returned to the stream—was a 
‘tributary’ of the stream.” Harbottle 
Nee Perry LOlm@aBns lols set. (2) 
But, where the water of a brook flows 
in its natural channel, the only al- 
teration being that the damming up of 
the brook has enlarged the channel 
into what is called a “pond,’’ the wa- 
ters still going down the same chan- 
nel and ultimately issuing out of this 


old @hannel into a river, the dam- 
ming up of the water in the brook 
held not to prevent the water so 


dammed up from being a tributary. 
Cook vy. Clarebrough, 94 L.T.Rep.N.S. 
550 note [cit and foll Moses v. Iggo, 
LU O6d) Mees SL Gsepul oul). ees)) Where 
a stream running down a valley was 
dammed up at various points so as 
to form a series of pools by swelling 
out the current of the stream, which 
pursued its ordinary course after 
passing through the pools, I should 
say that the pools would be tribu- 
taries of the stream; or where a 
stream widens into lakes at no great 
distance from the sea, with a strong 
direct stream running through them 
and out into the sea, it may be that 
the Jakes would be tributaries.” Har- 
bottle v. Terry, supra. (4) Pleays 
the reservoirs in the present case are 
of a different nature.’ Harbottle v. 
Terry, supra (water supply reservoirs 
connected with, and emptying into, 
a river when there was excess water 
in them). (5) Milldam and mill race 
held to be tributaries of the stream 
on which they are located. Moses vy. 
Iggo, supra. 

{d] Waters of sea.—Construing an 
insurance policy which in describing 
the locus of the risk provided ‘“‘This 
policy to cover said vessel only while 
on inland and coastwise waters of the 
United States and West Indies and 
waters tributary thereto,’ the lan- 
guage was held to “embrace the usual 
lanes of travel fora sailing ship while 


Paying or yielding 
tribute;°! taxed or assessed by tribute;®* and in 
this sense it has been distinguished from “abut- 


TRIBUTARY—TRICK 


Phrases: 
subterfuge, 


“Abutting, contiguous and tributary | 


at sea on voyages between the United 
States and the West Indies,” the court 
saying: “Plainly bo A Le WELSOL a, 
permissible meaning of the word 
‘tributary’ that it included 
all the waters on which the vessel 
would ordinarily go, or which in the 
usual course of navigation would be 
traversed, in passing between waters 
on the coast of the United States and 
waters in the West Indies.” Peders v. 
Fartiord sh. Ins. Cor 49) H(Zidyn 92%. 


930. 
46. “River” 54 C.J. p 846. 
47. “Gake’’ see Waters [40 Cyc 634 


text and note 75]. 


48. Peders v. Hartford F. Ins. Co., 
49 F.(2d) 927, 930 (where this, al- 
though characterized as “‘perhaps its 
most frequent geographical significa- 
tion,” is said to be “entirely too re- 
strictive”’ in construing an insurance 
policy under consideration). But see 
supra note 45 [b]. 

49. Ogilvy Irrigating & Land Co. 
V.uansineer, Woe Po 598. 19 Cole: App. 
380, 386. 

[a] Definition inapplicable under 
irrigation laws.—‘This limited defini- 
tion of ‘tributary’ cannot be adopt- 
ed” as applicable to the rule, under 
irrigation laws, entitling one who has 
appropriated water from a river, to 
prevent the diversion of water froma 
tributary thereof. Ogilvy Irrigating 
& Mando, “was Insineér, 05 +P 598; 
19 Colo.App. 880, 386. 


50. Hall v. Reid, 10 @.B.D. 134, 135 
note [cit and dist Harbottle v. Ter- 
Py eLONOVSa.) dhs lege 3. Olle 

“Contribute” 13 C.J. p 818. 


51. Century D. [quot Ambary v. 
City Cote waltt Mall Some 0 Onsen crenn moe 
Idaho 318, 318 (cit Peders v. Hartford 
F. Ins. Co,, 49 F.(2d) 927, 933)1. 


52. Century D. [quot Ambary v. 
City son) Jiwin sMallse 2010) Pei 2syes4 
Idaho 3138, 318 (cit Peders v. Hartford 
he ins Cor, 49) EY. Cavin, 925 e933). 


53. See infra this note. 


[a]' “Abutting” or “contiguous”’ 
distinguished.—(1) Construing Comp. 
St. § 4005, providing that an improve- 
ment district shall include all prop- 
erty fronting or abutting on, con- 
tiguous or “tributary’’ to the street 
to be improved, the court said: (1) 
“The word ‘tributary’ is not synony- 
mous with ‘abutting’ or ‘contiguous,’ 
but is a broader term.” Amsbary v. 
CityenOteMvwainen ans ee 20 OTE coe ore 
Idaho 313, 318. (2) “It is aptly used 
to connote the idea expressed in § 
4005 that the improvement district 
shall include the lots to the center of 
the block, and clearly refers to the 
inside lots.” Amsbary vy. City of Twin 
Falls, supra. 

“Abutting”’ LC.J. Dies Or 

“Contiguous” 13 C.J. p 110. 


54. Amsbary v. City of Twin Falls, 
200 P. 723,.34 Idaho 313, 318. 

55. Peders v. Hartford F. Ins. Co., 
49° P(2d)  92)7, 93.0. 


56. Trick, see Burglary §§ 14-19 
(entry by trick as constructive break- 
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lands,’’®+ and “waters tributary.”>® 


TRICK.®® [§ 1] A. As Noun. 
ceitful contrivance or procedure ;°‘ 
stratagem;°® a sly, dexterous, ingenious procedure 
fitted to puzzle or amuse;°” classed as a synonym 
with “cheat,’°° “deception,”’®! delusion,” “fraud,” 
“strategy,” and ‘ 


A erafty or de- 
an artifice or 


wile.62 


“Short-change trick,”*? “trick, device, 
or pretense,”°®4 


“trick or deviee,’’®” 


False Pretenses §§ 8-97 (ob- 
taining property by trick); Fraud 26 
C.J. p 1050; Gaming 27 C.J. p 961; 
Larceny § 93 (consent to take ob- 
tained by trick). 

57. Butts v. Purdy, £25 BP: 313,63 
Or. 150, 168. 

“Contrivance” 13 C.J. p 837. 


58:5) Butts v Purdy, 125 2. 3i3,) 63 
Ori 1505 1685 

“Artifice” 5 C.J. p 594. 

“Stratagem’’ 60 C.J. p 135. 

59. Webster D. [quot State v- 
Smith, 85 N.W. 12, 82 Minn. 342, 345 
(quot Meriwether v. Publishers: 
George Knapp & Co., 97 S.W. 257, 120 
Mo.App. 354, 388) ]. 

60. “Cheat” 11 C.J. p 747. 
False Pretenses §§ 2-7. 


ing); 


See 


61. “Deception” 18 C.J. p 26. 

62. State v. Smith, 85 N.W. 12, 82 
Minn. 342, 345 [quot Meriwether v. 
Publishers: George Knapp & Co., 97 


S.W. 257, 120 Mo.App. 354, 388]. 
“Fraud” see Fraud § 1. 
“Strategy” 60 C.J. p 135. 
“Wile” [40 Cyc 938]. 


63. State v. Smith, 85 N.W. 12, 82 
Minn. 342, 344. 

64. Logan v. Commonwealth, 188 
S.W. 678, 171 Ky. 570, 572; Huddles- 


ton v. Commonwealth, 188 S.W. 332, 
171 Ky. 187, 190; Rowe v. Common- 
wealth, 70 S.W. 407, 409, 24 Ky.L. 974 
(all cases construing the phrase in 
Kya Sita Ss) 25 0nn 

[a] Not limited to mechanical de- 
vice.—(1) Construing Ky. St. § 2570, 
providing that no trick, device, subter- 
fuge, or pretense shall be allowed to 
evade the operation of the liquor law, 
the court said: “We are unable to 
concur with counsel’s contention that 
the ‘trick, device, subterfuge, or pre- 
tense’ referred to in the statute is 
confined to a mechanical device, such 
as is frequently used in blind tigers.” 
Rowe v. Commonwealth, 70 S.W. 407, 
408, 409, 24 Ky.L. 974. (2) Within 
the same statute, the examination of 
a patient, and the prescribing and 
compounding of a medicine, by a 
physician and druggist, may be held 
to be a device, trick, subterfuge, or 
pretense to defeat the law. Rowe v. 
Commonwealth, supra (holding that 
whether it is or not is for jury). 


65. Logan v. Commonwealth, 
Swe Gii8ie Wit by Kaye 710) bii2: 


{a] Held mere trick or device.— 
In a prosecution for selling intoxicat- 
ing liquor in local option territory, 
evidence that the prosecutor went to 
another’s place of business on the 
Kentucky side of the line, paid him 
for whisky, that such person ordered 
it by telephone from defendant’s 
wholesale liquor business on the Ten- 
nessee side of the line about fifty feet 
away, and that it was sent by express 
to prosecutor, ‘was sufficient to jus- 
tify the jury in believing that the 
transaction was a mere trick or device 
to evade the local option law.” Logan 
v. Commonwealth, 188 S.W. 678, 171 
Keys o0% O72. 
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“trick or sleight of hand,’’®® and “trick or subter- 
fuge.”%7 

[§ 2] B. As Verb. To cheat;°* to deceive by 
cunning®® or artifice;*° to defraud;*1 to effect by 
deceit or trickery;‘? to impose on.** 

TRICYCLE.74 <A three-wheeled vehicle;** usual- 
ly propelled by working pedals or treadles with the 
feet.“® 

Motor tricycle. A tricycle capable of propulsion 
by steam power either independently or as an auxil- 
iary,’* which, under certain English highway stat- 
utes, has been held to be a “locomotive.”’*8 


TRIED.7° 


TRIENNALIS PACIFICUS POSSESSOR BEN- 
EFICII EST INDE SECURUS.®° 


TRIENNIAL COHABITATION.®! 

TRIERS or TRIORS. In practice, persons who 
are appointed to try challenges to jurors, that is, 
to hear and determine whether a juror challenged 
for favor is or is not qualified to serve.®? 

TRIFLING. A relative term used in comparison 
with “consequential” ;°* and meaning “trivial.’”’’4 


Trifling sum.*> A phrase used in defining “nom- 


66. State v. Smith, 85 N.W. 12, 82 
Minn. 342, 345. 


67. Huddleston v. Commonwealth, 


and notes 1, 2. 


guished see Bicycle 7 C.J. p 1153 tex 


TRICK—TRIM 


inal damages,’’8* and said to be such a sum as a 
penny, one cent, six and a quarter cents.** 


TRIM.** [§ 1] A. In General. To adjust,*® dis- 
pose,®® regulate,®! or set in order;®? and specifical- 
ly to decorate or embellish with ornaments.®* 


In bookbinding process, to cut off ragged edges 
of paper or the bolts of book sections.°* Phrase: 
“Print, trim, bind and have ready for delivery.’”®® 


Trees. To trim trees means to reduce to a neat 
or orderly state, as by clipping, paring, pruning, 
lopping, or otherwise removing the superfluous or 
disfiguring parts,°® but not_ to destroy or remove 
them.°* 


[§ 2] B. Trimming. In connection with a ship’s 


‘cargo when loading, “trimming” is stowing it and 


securing it for the voyage;°* in reference to loading 
or unloading of canalboats at grain elevators, it is 
shoveling the grain from one place to another and 
is work performed by longshoremen with hand scoops 
or shovels, on the vessel unloading or receiving the 
grain ;°° and, when, in discharging coal from stor- 
age bins having discharge chutes at the bottom, the 
coal ceases to. flow freely from the chute, resort 
is had to the process of “trimming” which consists 


[a] “Briers of peer’? are so called. 
—‘‘The lords chosen to try a peer, 
when indicted for felony, in the court 


USSES.W. coc, LTL Ky. £87, 1189. 


[a] Held “trick or subterfuge.”’— 
In a prosecution for violation of the 
local option law, where it appeared 
that the minds of the parties met and 
that the sale was made in Clinton 
County, Ky., the fact that the liquor 
was actually delivered a few . feet 
away across the border line of the 
state and county in Tennessee held to 
be but a “trick or subterfuge” to 
evade the law. Huddleston v. Com- 
SO eae te 188 S.W. 332, 171 Ky. 187, 
189. 

68. Webster D. [quot Meriwether 
vy. Publishers: George Knapp & Co., 
97 S.W. 257, 120 Mo.App. 354, 388]; 
Butts: (Purdy 2b Pi S33, 163" Or: 
150, 168. 

69. Webster D. [quot Meriwether 
v. Publishers: George Knapp & Co., 97 
S.W. 257, 120 Mo.App. 354, 388]. 

“Deceive” 18 C.J. p 26. 


70. Butts v. Purdy; 1125 P. 
Ort 150,168. 

71. Webster D. [quot Meriwether 
v. Publishers: George Knapp & Co., 
97 S.W. 257, 120 Mo.App. 354, 388]; 
Butts vay Purdy, 125 P.-313, 63 Ors 150, 
168. 

“Defraud” 18 C.J. p 468. 


Tote SUbust Wo Purdy, 125... ZZ 68 
Or. 150, 168. 


“Deceit” 18 C.J. p 25. 


73. Webster. D. [quot Meriwether 
v. Publishers: George Knapp & Co., 
97 S.W. 257, 120 Mo.App. 354, 388]; 
Buttsi ve. Lurdy, 125 (P.7313.7:63° Or: 
150, 168. 

“Impose” 31 C.J. p 258. 


74. See Municipal Corporations § 
3895 note 68 [c] (use of on sidewalk). 
See also Bicycle 7 C.J. p 1151; Veloci- 
pede [39 Cyc 1127]. 

75. Century D. See Wheeler v. 
Boone, 78 N.W. 909, 108 Iowa 235, 237, 
44 L.R.A. 821. 


“Bicycle” compared 


313, 63 


and distin- 


“Wehicle” [39 Cye 1125]. 


76. See Parkyns v. Preist, 7 Q.B.D. 
313, 316. 
fe Parkyns v. Preist, 7 Q.B.D. 313, 

[a] Construction and operation de- 
scribed.—Parkyns v. Preist, 7 Q.B.D. 
313, 316 

78. See infra this note. 

[a] In sustaining conviction under 
various statutes governing the op- 
eration of locomotives and the use 
of the highway, the court, after re- 
viewing the testimony descriptive of 
the machine said: ‘It seems scarcely 
necessary to do more than to read this 
description, in order to show that the 
tricycle in question comes within the 
words of the above statutes as being 
‘a locomotive propelled by steam, or 
any other than animal power.’ It can- 
not be less within this description be- 
cause it is capable of propulsion in 
the ordinary way by the foot of the 
rider, it being expressly found in the 
case that the steam power was sufli- 
ciently powerful to move it if desired 
without the foot motion. It 
is probable that the statutes in ques- 
tion were not pointed against the 
specific form of locomotive which is 
described in this case. Indeed, such 
a locomotive was not known when 
they were passed, and possibly not 
contemplated. As, however, it comes 
within the very words of the statutes, 
it seems to us that we cannot, upon 
any true ground of construction, ex- 
clude it from their operation.” 
Patkyns\ Vv. Preist: .(7@- BD. isis, ole 

“Locomotive” 38 C.J. p 134. 

79. See Try [389 Cyc 654]. 

80. A maxim meaning “the undis- 
turbed possessor of a benefice for 
three years is thereafter secure from 
challenge.” Morgan Leg. Max. [Cit 
Trayner Leg. Max. 587]. 

81. See Marriage § 133. 


82. Black L. D. See also Juries §§ 
451-455. 


of the lord high steward, are also 
called ‘triors.’” Black L. D. 

83. Bear Cat Mining Co. v. Gras- 
selli Chemical Co., 247 F. 286, 288. 

Trifling expense to: 

Avoid damages see Damages 

104. 

Mitigate damages see Damages §&§ 

224-230. 

84. Webster New Int. D. See War- 
ren v. Stoddart, 105 U.S. 224, 229, 26 
L:Ha!/DiLy; Bear) Cat- Mining weo-wy- 
Grasselli Chemical Co., 247 F. 286, 
288. 


§§ 96— 


‘“Privial” post p 1312. 

85. “Sum’? 60 C.J. p 1007. 

sé. Bouvier L. D. [quot Maher v. 
Wilson, 73 P. 418, 139 Cal. 514, 520]. 
Rane aaa damages” see Damages § 
58. 

87. Bouvier L. D. [quot Maher v. 
Wilson, 73 P. 418, 139 Cal. 514, 520]. 


88. See also Trimmer post. 

s9. “Adjust” 1 C.J. p 1237. 

90. “Dispose” 18 C.J. p 1279. 

91. “Regulate” 53 C.J. p 1172. 
92. Century D. 


Trimming boat or ship see infra § 2. 
93. Century D. See infra § 2. ; 
“Decorate” 18 C.J. p 31. 
“Ornament” 46 C.J. p 1139. 


94 Century D. [quot Industrial & 
Technical Press, Ltd., v. Jack Canuck 
Publishing Co., 17 Ont.W.N. 409, 410]. 

95. Industrial & Technical Press, 
Ltd. v. Jack Canuck Publishing Co., 
supra. 

96. Century D. 

97. Newlands v. Iowa Ry. & Light 
Co., 159 N.W. 244, 179 Iowa 228, 234. 

“Prune” 50 C.J. p 844. 

98. Budd v. New York, 12 S.Ct. 
rat 471,470) 148 “UES. “517,436 Dade 

99. ‘Budd v. New York, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


z 


in shoveling the coal closer to the place of dis- 
charge.? 


As ornament.? Frequently used in the plural as 
referring to that which serves to trim, make com- 
plete, ornament, or the like. 


TRIMMER. <A man, employed by an electric 
light company, who at stated intervals goes to each 
street are lamp, lowers it, cleans the globe, renews 
the carbons, and replaces the lamp, is so ealled.* 


TRINITARIANS.® Those 
trinity or tri-unity of God;® and, along with the 
“Unitarians,”’ said to be embraced in the general 
meaning of the term “Congregational.’’8 


TRINITY TERM.® One of the four terms of the 
English courts of common law,!° which begins the 
Friday after Trinity Sunday and ends the Wednes- 
day fortnight after.11 


TRINKET. Any small piece of ornament or dec- 
cration;12 a small ornament, as a jewel, a ring, 
or the liket® of more ornament than use;!* orna- 
ments of dress; superfiuities of decoration.+® 


who believe in the 


TRIM—T RIP 


[64 C.J.] 1311 


TRINODA NECESSITAS. In Saxon law, a three- 
fold necessity or burden. A term used to denote’ the 
three things from contributing to the performance 
of which no lands were exempted, namely, pontis re- 
paratio, (the repair of bridges,) arcis constructio, 
(the building of castles,) et expeditio contra hostem, 
(military service against an enemy).?® 


TRIP.1* An ordinary word,'® in its ordinary 
signification,'? meaning a goine from one place to 
another;?° a jaunt or excursion by some person ;*+ 
a journey.?? 

In coal mining, with reference to the movement of 
mined coal from the “vooms” where it is mined 
through tunnels to the shaft bottom, a “trip” is a 
number of cars attached together and drawn by a 
mule.?° 


In mail-messenger contracts, “trip” is a technical 
term, in connection with mail “dispatch,”?4 and re- 
fers to the wagon which will earry the whole or a 
part of the dispatch.?° 


In relation to transportation, “trip” is the per- 
formance of service one way over a route,?° econvey- 


1. Burns v. Palmer, 95 N.Y.S. 161, 
107 App.Div. 321. 

2. “Trimmings” construed in tariff 
acts see Customs Duties § 38 text and 
notes 11 [a] (cotton trimmings), 17 
[a] (cotton galloons); § 39 text and 
note 37 [a] (trimmings of flax, hemp, 
or jute); § 40 text and note 50 (As- 
trakhan trimmings); § 41 text and 
note 70 (trimmings of silk). 

3. Webster New Int. D. 

[a] In specification for patent 
“trimming” held “ejusdem generis” 
with “frill” of a sleeve and “ruffie”’ 
of a shirt. Wright v. Hitchcock, L.R. 
5 Exch. 37, 46. 

4. lLutolf v. United Electric Light 
Co., 67 N.E. 1025, 184 Mass. 538, 56. 


5. See also Congregational Church 
12 C.J. p 501; Congregationalism; 
Congregationalist; Congregational 
Persuasion; Congregation Society 12 
C.J. p 502; Religious Societies 54 C. 
(ot om 

6G Hale v. Everett, 53 N.H. 9, 92, 
16 Am.R. 82. See Atty.-Gen. v. Dub- 
lin, 38 N.H. 459, 552. 

{a] “Unitarians” contrasted.— 
Hale v. Everett, 53 N.H. 9, 92, 134, 16 
Am.R. 82; Atty.-Gen. v. Dublin, 38 N. 
H. 459, 541, 549. 


7, “Unitarians” [39 Cyc 688]. 

g. Atty.-Gen. v. Dublin, 38 N.H. 
459, 552. 

“Congregational” 12 C.J. p 501. 

9. See also Easter Term 19 C.J. p 


1008: Hilary Term 29 C.J. p 755; 
Michaelmas Term 40 C.J. p 655. 


“Term” see Term or Terms §§ 7-10. 


10. Burrill L. D. [cit 3 Stephens 
Comm. p 562]. 

11. Jacob 
“Terms’’). 

{a] Time differently stated.—‘‘Be- 
ginning on the twenty-second day of 
May and ending on the twelfth of 
June.” Burrill L. D. [cit 3 Stephens 
Comm. p 562]. 

12. Richardson D. [quot Bernstein 
vy. Baxendale, 6 C.B.N.S. 251, 255, 95 
E.C.L. 251, 141 Reprint 451 (quot 
Ocean Steamship Co. v. Way, 17 S.E. 
57, 90 Ga. 747, 752, 20 L.R.A. 123)]. 

“Ornament” 46 C.J. p 1139. 


13. Webster D. [quot Bernstein v. 


Hare DY, (sub verbo 


Baxendale, 6 C.B.N.S. 251, 255, 95 E.C. 
L. 251, 141 Reprint 451 (quot Ocean 
Steamship Co. v. Way,.17 S.E. 57, 90 
Ga. WA eb2520 TR AS 123). 


“Jewel” 33 C.J. p 834. 
“Ring” 54 C.J. p 826. 


14. Richardson D. [quot Bernstein 
v. Baxendale, 6 C.B.N.S. 251, 255, 95 
E.C.L. 251, 141 Reprint 451 (quot 
Ocean Steamship Co. v. Way, 17 S.E. 
57, 90 Ga. 747, 752, 20 L.R.A. 123) 1]. 


[a] Best definition.—‘‘Richard- 
son’s definition seems to me to be the 
best—a thing ‘of more ornament than 
use.’”’ Bernstein v. Baxendale, 6 C. 
BONES, 254,255, 95 H.C... 251, 140 Re- 
print 451 [quot Ocean Steamship Co. 


v. Way, 17 S.E. 57, 90 Ga. 747, 752, 20 
L.R.A. 123]. 
{b] Effect of utility—(1) ‘The 


definition of ‘trinket’ in all the dic- 
tionaries carefully excludes articles 
of utility, such as these bracelets, 
brooches, and pins, which are mere 
fastenings for dress.” Bernstein v. 
Baxendale, 6 C.B.N.S. 251, 255, 258, 95 
Biel 2bl; 141 Reprint- 461°" Cavot 
Ocean Steamship Co. v. Way, 17 S.E. 
Die D0 Gas HATS? (oe, A0 ta eAw Laois 
(2) “Can a thing be said to be the 
less an ornament because there may 
be superadded to it the quality of 
utility ?” Bernstein v. Baxendale, 
supra [quot Ocean Steamship Co. v. 
Way, supra]. (3) “There is a dis- 
tinction between some of the articles, 
which are more especially articles of 
ornament with reference to dress, and 
others which, though of a somewhat 
ornamental character, do not consti- 
tute ornaments of dress, but are only 
occasionally produced. As to the 
former,—bracelets, shirt-pins, rings, 
and brooches,—they are clearly arti- 
cles of personal decoration and adorn- 
ment, and literally fall within the de- 
scription of ‘trinkets.’ It is said, that, 
inasmuch as they are also articles of 
utility, they cease to be trinkets. But 
I do not agree to that. Their main 
and principal object plainly is that of 
ornament. It is true they may also be 
applied to some useful purpose; yet, 
inasmuch as they are essentially orna- 
mental, I do not think the fact of their 
being capable of being turned to some 
use raises any difficulty.’”’ Bernstein 
v. Baxendale, supra [quot Ocean 
Steamship Co. v. Way, supra]. 


15. Johnson D. [quot Bernstein v. 


Baxendale, 6 C.B.N.S. 251, 255, 95 In.C. 
L. 251, 141 Reprint 451 (quot Ocean 
Steamship Co. v. Way, 17 S.H. 57, 90 
Gas (4) 152, 20g RA 22/3) ke ‘ 

16. Black L. D. [cit 1 Blackstone 
Comm. pp 268, 357]. 

[a] Road work by conscription of 
labor.—(1) ‘The old system of work- 
ing roads by conscription of labor 
Was exceeding inequitable, because it 
threw the cost of maintenance upon 
those deriving the least benefit there- 
from—the laboring element. This 
system was handed down to us by our 
British forefathers in whose govern- 
ment that class had small voice, if 
any, in the adjustment of public bur- 
dens. It was a part of the ‘trinoda 
necessitas’ of the Roman law.” State 
v. Holloman, 52 S.E. 408, 139 N.C. 642 
647. (2) “Working the roads by con- 
scription of labor was the common- 
law method. It was part of the 
‘trinoda necessitas,’ from which no 
man was exempt.” State v. Coving- 
ton, 34 S.E. 272, 125 N.C. 641, 644. 


17. See “Continuous trip” 13 C.J. p 
208 text and note 99. 

“Return trip” 54 C.J. p 741 text and 
note 75. 

18. F. S. Royster Guano Co. v. 
Globe & Rutgers Fire Ins. Co., 168 N. 
HO! 834, 262" NY. 75, 84. 


19. Pier v. Finch, 
514, 516. 


20. Webster New Int. D. [quot F. 
S. Royster Guano Co. v. Globe & Rut- 
gers Fire Ins. Co., 168 N.E. 834, 252 
Ne yerto meal 

21. Pier v. Finch, 24 Barb. (N.Y.) 
514, 516. 

22. Webster New Int. D. [quot F. 
S. Royster Guano Co. v. Globe & Rut- 
gers Fire Ins. Co., 168 N.E. 834, 252 
N.Y. 75, 84; Pier vy. Finch, 24 Barb. 
CN.Y.) 514, 516]. 

“Journey” 33 C.J. p 917. 


23. Maize v. Big Creek Coal Co., 
(Mo.App.) 203 S.W. 633, 634. 

24. “Dispatch” 18 C.J. p 1277 text 
and note 13. 

25. Utah, N. & C. Stage Co. v. U. 
S539 Ct-Cle 420, 43:8: 

26. Century D. [quot Kelly v. New 
York City R. Co., 104 N.Y.S. 561, 565, 
119 App.Div. 223]. 

“Transportation” 


24 Barb. (N.Y.) 


63 C.J. p 799. 
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ing the idea of transportation in one direction,?7 
the performance of service both ways being a round 
trip.28 Phrases; “Continuous trip,’”?® “good this 
trip, only,”2* “return: trip,”’*+ “round: trip,”?2i“this 
trip,”®? and “trip one way;”** also “trips on Great 
Lakes to be approved by Surveyor.”?° 

TRIPLE DAMAGES.?° 


TRIPLE-TAPE FUSE.*7 
of fuses used in blasting, 
““double-tape” fuse.®® 

TRIPLICATE.*° = Threefold; 
three identical copies or the like.*! 


Triplicate original? One of three copies of a 
writing, all made at the same time by the same im- 
pression of the copying pencil, must be regarded 
as a “triplicate original.” 

TRIPPING. In mechanics, disengaging;** the 


function or operation which consists in releasing or 
setting free some mechanism.*° 


One of the two kinds 
38 the other being called 


triple; made in 


27. Kelly v. New York City Ry. 


Co., 84 N.E. 569, 192 N.Y. 97, 102. & Nav. Co., 76 


38. Currans v. Seattle & S. F. Ry. 
P. 87, 34 Wash. 512, 


TRIP—TRIWEEKLY 


Tripping plate.*¢ A plate performing that fune- 


tion of “tripping.’’** 
TRISTIBUS ET TACITIS NON FIDUNTUR.** 


TRITURATE. To grind;*® to pulverize.®° 


TRIVIAL.®! Trifling; inconsiderable, 
worth or importance.*” 


Trivial breach of the peace.°*? The term has been 
said to be characterized by vagueness;°* but used 
in a statute,®* it is said to be equivalent to “petit 
misdemeanor.’’®® 


Trivial imperfections.°7 A term used in the Cali- 
fornia mechanics’ lien statute,°* and construed as 
meaning any imperfections in the performance of 
the work, which are of so slight or trivial a character 
as to permit the contractor to recover for substantial 
performance, notwithstanding such defects.°® 


TRIWEEKLY.°° 


of small 


Occurring or appearing three 


52. Black Ue D: j 
“Yyifling” ante p 1310. 


[a] % Ordinarily in one direction.— 516. 53. “Breach of the peace” see 
“A trip, ordinarily, conveys the idea [a] _Construction and operation de-| Breach of the Peace Sale 
of transportation in one direction. | scribed.—Currans v. Seattle & S. F. G42 Sento CIeGon oO  BiaceE 
Unless connected with some other ex-| Ry. & Nav. Co., 76 P. 87, 34 Wash. 512, (ind.) 5 36 : y ‘ : 
pression, it does not carry the idea| 516, 517. 2 7D s ‘ 
of a return. A conmngous Epp does “Blasting” 8 C.J. p 1122. ' eds eal eroaoks seas regu 
aoe Dae to the import. y ony, Be NEM 39. Currans v. Seattle & S. F. Ry. ae ce, the court via: “Th nly diffi- 
ce Citys Ry ©ont84 aN, E569, LOQZTING ess : p ’ e court sald: The only 
Wao 02.0 d0S: & Nav. Co., 76 P. 87, 34 Wash. 512,/ culty. on this subject arises from the 
Realise wa, IST 516. vagueness of the terms ‘petit misde- 
28. Century D. [quot Kelly v. New meanors’ and ‘trivial breaches of the 


York City R. Co., 104 N-Y.S. 561, 565, 


“<Double-tape’ fuse” distinguished 


Bp : x ee . Me , 2 Blackf. 

119 App.Div. 223]. Eva eee are meee 3 sais tind) 5, erie v. McCory, 2 iS 

“Round trip” 54 C.J. p 1105. 836. i 55. a Rev. Code (1824) p 236 § 2 

29. See Continuous 13 C.J. p 208 41. Webster New Int. D. See Vir- [quot State v. McCory, 2 Blackf. 
text and note 99. ginia-Carolina Chemical Co. v. Knight, | (194-) 5, 6]. 

30. Pier v. Finch, 24 Barb. (N.Y.) | 56 S.E. 725, 106 Va. 674, 679. 56. State v. McCory, supra. 
514, 516. 42. “Original” 46 C.J. p 1137. [a] “Petit misdemeanor” synony- 

[a] Not referring to time.—Con- 42. Reel : ica _|mous.—In construing the _ statute, 
struing the phrase as used in a rail-| y, Pie oe Nestea ee above cited, in connection with Ind. 
road ticket, the court said: “These | 679, ' : ‘ . : ee ot Ss 5, the Nebeteace Saibe 
words have no reference to any par- Pee . . egislature has considere ese ex- 
ticular day or hour whatever. They| ,{@] Held admissible in evidence if | pressions as synonymous, and we see 


do not relate to time but to a journey. 

If time was intended, it would 
have been ‘good this day only,’ or, 
some specified number of hours or 
days; but it is a ‘trip’ and not a time 
which is mentioned.” Pier vy. Finch, 
24 Barb. (N.Y.) 514, 516, 517. 


31. See Return § 3 text and note 
See Round § 2 text and notes 


Pier v. Finch, 24 Barb. (N.Y.) 
514, 516. 

[a] “Must be construed to mean 
[with reference to passenger’s rights 
under a ticket] the journey such pas- 
senger proposes to make, and does not 
become operative until he undertakes 
it; Pier vierinch, 24° Barbs CN7Y.) 
514, 516. 

[b] Not limited to particular train. 
—‘ ‘This trip,’ from Corning to EH]mi- 
ra, refers much more naturally and 
properly to the journey of the plain- 
tiff, from one point to another, than to 
the passage of any particular train 
of cars over the whole road.” Pier y. 
Finch, 24 Barb. (N.Y.) 514, 517. 


34. Kelly v. New York City R. Co., 
104 N.Y.S. 561, 565, 119 App.Div. 223. 
35. F. S. Royster Guano Co. v. 


Globe & Rutgers Fire Ins. Co., 168 N. 
By See ee b2 Ne Ye 75, 80: 
36. See Damages § 48. 


37. 
p 1215 text and note 85. 


“Tape fuse” see Tape 60 C.J. ae 


otherwise proper.—Virginia-Carolina 
Chemical Co. v. Knight, 56 S.H. 725, 
106; Van 6745 (679 [cit C. (& /O; Re Co. 
v. Stock, 51 S.E. 161, 104 Va. 97, 101 
(where the question was as to a '“d 


du- 
plicate” original)]. See also Evidence 


§$ 1313, L3r4. 

44.0 Dutt Mt 21, (Con Van HODSITe, AS) 
626, 631. 

45. Duff Mfg. Co. v. Forgie, supra. 


“Mechanism” 40 C.J. p 625. 


46. “Plate” 48 C.J. p 1224. 

47. Duff Mfg. Co. v. Forgie, 78 F. 
626, a 

48. A maxim meaning ‘Melancholy 


and secretive persons are not to be 
trusted.” Morgan Leg. Max. [cit Tay- 
lor L. Gloss. 457]. 
49. Webster D. [quot Lewis Ger- 
man & Co. v. U. S., 128 FB. 467, 468]. 
“Grind” 28 C.J. p 826. 


50. Standard D. [quot Lewis Ger- 
man & Co. v, U..S.,.128 B. 467, 468]. 


51. See also Petit 48 C.J. p 1051; 
Petty A28eCi- ep? LObeks Shsht heicuy, 
Dacor 

Trivial: 


Defect in sidewalk or street see Mu- 
nicipal Corporations § 1793 text and 
notes 8-22. 

ote see Appeal and Error §§ 3190- 

0 


- equity jurisdiction see Equity 


no impropriety in it; for a ‘trivial 
breach of the peace’ is but a ‘petit 
misdemeanor.’’? State v. McCory, 2 
Blackf. (Ind.) 5, 6. 
“Petit misdemeanor” 
Law N 


57. 


see Criminal 
7 text and note 83. 


“Imperfection” 31 C.J. p 255. 
58. Code Civ. Proce. § 1187. 


59. Hammond Lumber Co. v. Barth 
Inv. Corp., 262 P. 29, 202 Cal. 601, 695; 
Hammond Lumber Co. v. Yeager, 197 
P. 111, 185. Cal. 355, 358; Schindler y. 
Green, 87 P. 627, 628, 149 Cal. 752, 154; 
Bianchi v. Hughes, 56 P. 610, 124 Cal. 
24, 27; Santa Monica Lumber & Mill 
Co. viitlege, 61 Pb 55,19) Caleeierreaor 
See Coss v. MacDonough, 44 P. 325, 
111 Cal. 662, 666; Lippert v. Lasar, 
(Cal.) 33 P. 797, 798; Schallert-Ganahl 
Lumber Co. v. Sheldon, (Cal:) 32 P. 
235; Santa Clara Valley Mill, etce., 
Cos, V.. Walliams; <(Cal,)i31 .baaial2scy 
1129; Marble Lime Co. v. Lordsburg 
Hotel Co., 31. P. 164, 96 Cal. 3382, 336; 
Willamette Steam Mills Lumbering, 
ete., Co. v. Los Angeles College Co., 
29 P. 629, 94 Cal. 229, 238; Harlan y. 
Stuflebeem, 25 P. 686, 87 Cal. 508, 512; 
Mott .v.. Wright, 184, Po 517."43) Cale 
App. 21, 27. See also Mechanics’ Liens 
§§ 148 (as preventing filing of lien), 
223 (as affecting completion of work 
in determining time of filing lien). 


“Defect” 18 C.J. p 458. 


“Substantial performance” 60 C.J. p’ 


977 textand notes 126, 27. 
60. See also Daily 17 C.J. p 696; 


—_e— oo 


For later cases, developments and changes in the law see Annotations, same title and section number. 


sail 


—s 


times a week, as a “ ‘triweekly’ newspaper.’’®! 


TROLL, A long rope extended on the water for 
many fathoms, with baited hooks attached to it, 
about three or four feet’ apart, which is sunk in the 
water and occasionally drawn up with the fish on 


the hooks.®? 
TROLLEY.® 


for electric cars or locomotives ;** 
ear; a trolley car.*® 


Trolley service wire.®® 


Trolley stand.7° 


suitable spring."? 


Trolley system is a term which, 
reference to street railroads, has been said to imply 
the use of a stationary engine and overhead wires 


Weekly [40 Cyc 877]. 

61. Webster New Int. D.; Wilson 
“i Petzold, 76 S.W. 1093, 116 Ky. 873, 
78. 

[a] “Daily newspaper”  distin- 
guished.—In holding that a newspa- 
per published every day of the week 
except Sunday was a “daily newspa- 
per” within a statute requiring notice 
of foreclosure sales to be published 
in daily newspapers, the court said: 
“It was a daily newspaper, within the 
meaning of the statute, which em- 
ploys the term ‘daily newspaper’ in 
contradistinction to the term ‘week- 
ly,’ ‘semiweekly,’ or ‘triweekly’ news- 
paper.”” Wilson v. Petzold, 76 S.W. 
1093, 116 Ky. 873, 878. 

“Daily newspaper” 17 C.J. p 696 
text and notes 34-44. See also News- 
papers § 3. 

62. The Lucy Anne, 
8,596,.3 Ware 253. 

[a] Relatively new mode of fish- 
ing.—The Lucy Anne, 15 F.Cas.No. 8,- 
596, 3 Ware 253. 

Other methods see Fish § 7. 

63. See generally Street Railroads 
60 C.J. p 142. See also Tramroad or 
Tramway 63 C.J. p 766. 

64. Webster New Int. D. 

65. Webster New Int. D. 


66. “Service wire’ see Service § 4 
text and note 72. 
67. “Feed wire” 25 C.J. p 1011 text 


7 


and note 70. 

68. “Trolley system” 
425173. 

69. Gentzkow v. Portland Ry. Co., 
es P. 614, 54 Or. 114, 118, 135 Am.S.R. 

“Trolley wires” infra notes 74, 75. 

70. “Stand” 58 C.J. p 1316. 

71. Thompson-Houston Electric 
Co. v. Kelsey Electric Ry. Specialty 
Co., 75 F. 1005, 1006, 22 C.C.A. 1 [quot 
Morrin v. Robert White Engineering 
Co., 138 F. 68, 71]. 

72. “System” 60 C.J. p 1205. 

73. Hooper v. Baltimore City Pass. 
eC; 3 oA. 
L.R.A. 509. 

[a] “Cable system” distinguished. 
—Hooper v. Baltimore City Pass. R. 
Co., 37 A. 359, 85 Md. 509, 514, 38 L. 
R.A. 509. 

“Cable system” 9 C.J. p 1114. 

74, “Wire” [40 Cyc 2122]. 

75. Gentzkow v. Portland Ry. Co., 


{64 C. J.—83] 


15 F.Cas.No. 


infra notes 


Any device for taking off current 


An insulated wire used 
to transmit electricity from the feed wire®’ of an 
electric trolley system®® to the trolley wires.®® 


The means by which the trail- 
ing arm, carried above a trolley car, is hinged and 
pivoted to the car, with a capacity for lateral and 
vertical movement, and is pressed upward by some 


359, 85 Md. 509, 514, 381 


TRIWEEKLY—TROOPS 


strung on poles.73 

Trolley wires.’ 
per wires, suspended over the center of each track 
and parallel therewith, and with which the trolleys 
of the cars are in contact te receive the current for 


(64 C.J.] 1313 


In electric railways, heavy cop- 


propelling the ears.7° 


TROOPER. ** 


also an electric 


Phrase: 
TROOPS. 


army ;°? 


A term said to include only per- 


sons regularly enrolled in some troop of cavalry.** 
“Troop horse of each trooper.’’*® 


In a military sense, it is said that 
the word has an established meaning,®® as the 
designation of a body, or muster of soldiers;*' an 
solders coliectively.** 
-that conveys to the mind the idea of an armed body 
of soldiers, whese sole occupation is war or service, 
answering to the regular army,** although it has 


The term is one 


been said that the term is not confined to land forces, 


when used?? in 
Phrases: 


rg P. 614, 54 Or. 114, 117, 185 Am.S.R. 


76. See also Soldier 58 C.J. p 801; 
Troops post this page. 

77. Southwell v. Harley, 37 S.C.L. 
180, 181. 


{a] Enrollment essential.—‘‘No 
person could be a trooper without be- 
ing regularly enrolled in some troop 
of cavalry.” Southwell v. Harley, 37 
S.C.L: 180; 181: 


“Enroll” and “Enrollment” 20 C.J. 
p 1265. 

78. Southwell v. Harley, 37 S.C.L. 
180, 181. 


[a] Within statutory exemption.— 
Within the meaning of a statute pro- 
viding that “the troop horse of each 
trooper: 2, o  [inters. aliag?) tis es 
shall not be liable to be seized, dis- 
trained or taken in execution for any 
cause” and making a sheriff liable to 
a penalty for levying on and selling 
such horse, the text phrase held to 
mean a horse duly entered and regis- 
tered as such, with the captain of the 
troop. Southwell v. Harley, 37 S.C.L. 
180, 181. See also Exemptions § 77. 

79. See generally Army and Navy 
5 C.J. p 289; Militia 40 C.J. p 660. 
See also Trooper ante. 

80. U.S. v. Union Pac. R.' Co., 39 
Spi 294, 249 U.S. 354, 357, 63 L.Ed. 

81. Standard D. [quot Union Pace. 
Rye Coy va Ue S52 CrCl 722 6b 23i2 Ti; 
Ue Si var Union Pac: 7R.) Coy. 39 1S:Cr: 
294, 249 U.S. 354, 357, 63 L.Ed. 643. 

“Body”: 8 C.J.. p,. 1135. 

“Muster” 44 C.J. p 1499. 

“Soldier” .58 C.J. p 801. 


82. Standard D. [quot Union Pac. 
Ry. !Co.. v. U.-S., 52 Ct.Cl. 226; 232]. 

“Army” see Army and Navy § 1. 

Ss: U.|S2v.. Union Pac. RO Co.39 
Py 294, 249 U.S. 354, 357, 63 L.Ed. 

43. 

84. Dunne v. People, 94 Ill. 120, 138, 
34 Am.R. 213 [quot Alabama Great 
Southern R. Co. v. U. S., 49 Ct.Cl. 522, 
536]. 

[a] Militia not included.—(1) Con- 
struing U. S. Const. art 1 § 10, pro- 
hibiting states from keeping ‘‘troops” 
in time of peace, the court said that 
“such an organization, no matter by 
what name it may be designrted, 
comes within no definition of ‘treops,’ 
as that word is used in the constitu- 
tion.” Dunne vy. People, 94 Ill. 120, 
138, 84 Am.R..213 [quot Alabama 


but may include men and officers in every brarch.*® 


“Any property or troops,”** “baggage 
of the troops,”*? “troops and munitions of war,’’*® 


sreat Southern R. Co. v. U. S., 49 Ct. 
Cl. 522, 536J.. (2) And, after describ- 
ing the term in the words of the text, 
the court added: “The organization 
of the active militia of the state bears 
no likeness to such a body of men.” 
Dunne v. People, supra [quot Alabama 
Great Southern R. Co. v. U. S., su- 
pra]. 

[b] “Recruits” contrasted.—U. S. 
v. Union Pac. R. Co., 39 S.Ct. 294, 249 
U.S. 354, 359, 66 L.Ed. 643. “Recruit” 
53 C.J. p 659. 


_ “Militia” distinguished see Militia 
§ 1 text and note 7. 


“Regular army” 
Navy §§ 34-40. 


85. Louisville & N. R. Co. v. U.S., 
42, S:Ct. 337,258 U.S. 374,-376, 66 L- 
Ed. 668. 


{a] Coast Guard.—Under Act Jan. 
28, 1915 c 20 (USCA tit 14 § 1 et seq) 
establishing the Coast Guard in lieu 
of the existing revenue cutter and 
life-saving service, § 1 of which pro- 
vides that the Coast Guard shall op- 
erate under the treasury department 
in time of peace and as part of the 
navy in time of war, and in view of 
the intention of congress to class the 
Coast Guard with the army, navy, and 
marine corps manifested by provi- 
sions in Acts August 29, 1916 ¢ 417 
(USCA tit 14 § 1 et seq), and c 418 § 
1, “members of the Coast Guard, 
should also be deemed such [troops] 
when serving as part of the Navy. 
But at other times members of the 
Coast Guard are not troops; for then 
it operates under and at the expense 
of the Treasury Department.” Louis- 
ville &eN.GRiiCo.-v.UNS.,(42'°S:Chiss 
258 U.S. 374, 376, 66 L.Ed. 668. 


[b] Navy and marine corps.— 
“Those in the Navy and Marine Corps 
are to be deemed troops within the 
meaning of those acts [providing for 
the transportation of troops by land 
grant railroads].” Louisville & N. R.- 
Co. v. U. S., 42 S.Ct. 337, 258 U.S. 374, 
376,66 L.Ed. 668. “Marine Corps” see 
Army and Navy § 1 text and note 5. 
“Navy” see Army and Navy § 1 text 
and note 4. 


86. Louisville & N. R. Co. v. U. S., 
42S, Ct. 33:7, 258 U.S. $74) 375,<66 LB. 
Ed. 668; U. S. v. Union Pac. R. Co., 
39 S.Ct. 294, 249 U.S. 354, 357, 68 L. 
Ed. 643. 


87. U.S. vi. Union Pace. R. Co., su- 
pra. 


8g. U. S& v. Union Pac. R. Co., su- 
pra. { 


see Army and 


1314 [64 C.J.] 


and “troops of the United States.’’’® 


TROTTING.°° 
TROUBLE. 


In general, 


statute relating to indemnity for 


pense occasioned by proceedings to lay out a street,?? 
the word refers to trouble from which some materia} 
but not to mental 


and hence is distinguishable from the 
66 


or pecuniary injury results;°* 
trouble ;°4 
terms “annoyance,” “disquietude, 
“‘vexation.”?® 


intelligence and assurance,’’ and 


89. Louisville & N. R. Co. v. U. S., 
GIES-Ct. dai, 258 Uns. 304, 379, 662 L. 
Ed. 668; U. S. v..Union Pac. R. Co., 
39 S.Ct. 294, 249 U.S. 354, 356, 360, 63 
L.Ed. 643; Oregon-Washington R. & 
Nay. €o. v..U..S., 60 Ctl. 458). 464 
[eit and foll Illinois Cent. R. Co. v. 

Ws S-,-60. CECI 4995502)> (Chicago,*R: 
fs & Pe. JP, KOOY wie i ne HS. Ct.Cl. 33, 
34; Union Pac. R. Co. WinSiroe. Ct: 
Cl. 226, 232; Alabama Great Southern 
R. Co. v. U-. S:, 49 Ct.Cl. 522, 530, 537. 


{aj Meld to be such troops.—(1) 
“An officer or enlisted man perform- 
ing duty as-a guard and traveling as 
such, under competent order, with a 
prisoner in his custody.’ Chicago, R. 
Nee yn CO Ve We Os: DOLet- Clinics, 
36. (2) “Officers or enlisted men ac- 
tually in service in the Army i 
when traveling on official business un- 
der competent order, even though not 
traveling with the organization to 
which they belong.” Chicago, R. I. & 
BReity. Co: v. U.S. supra. -:(3)i7 “The 
National Guard may become a OUue of 
the United States’ 
it is not the potentiality but ihe actu- 
ality of being in the service contem- 
plated by the constitution that fixes 
their status as ‘troops.’”’. Alabama 
Great Southern R. Co. v. U. S., 49 Ct. 
C52 239530 Lauot Union Pac! R- Co. 
Ver Uns, eet. Cl.) 226, 2321). 


[b] Held not such troops.—Within 
the railroad land grant acts, requir- 
ing the railroads to transport free 
from toll or other charge ‘troops of 
the United States,” and the land grant 
equalization agreements, whereby the 
railroads were to transport such 
troops at half rates, the following 
have been held not to be “troops: of 
the United States:” (1) “Applicants 
for enlistment who have been accept- 
ed provisionally, but have yet to be 
subjected to the final examination at 
the recruiting depots.’* U. S.’v. Un- 
ion, Pac. R.. Co., 39 S.Ct. 294, 249 U.S. 
3D45 309, 08 L.Bd. 643. (2) Direction 
for National Guard movements, ‘and 
payment for their transportation by 
United States, held not to make them, 
while so traveling, “troops of United 
States.” Oregon-Washington R. & 
Nav. Co. v.. Us S., 60 Ct.Cl. 458, 465 
feit and foll Illinois Cent. R. Co. v. 
tee Se 6ORCtCh 499). 5027: —1(38),..Dis- 
charged and paroled general prison- 
STSee Chicago, RR: 1s, P Ry. (Conv. 
THUS HD SaOt, Cli 33, ssa C4) “Discharg- 
ed and retired officers and enlisted 


men’. (Chicago, \R, LI. & BP. Ry..Coew. 
UD. S., supra. (5) Discharged enlisted 
men. U.S. v. Union Pac. R. Co., su- 
pra. (6) Discharged military prison- 
ers. =o. v. Union Pack... Co.,, .su- 
pra. | (7) National Guard, or State 


militia, going to, and par ticipating in, 


that which causes dis- 
turbance, annoyance, or the like.®! 


With reference to the physical con- 
Gition of one suffering from injuries, the word has 
been said not to apply to complications in the nature 
of physical or mental disability of scientific or medi-°* 
cal discernment,®® nor to indicate matters of which 
only a scientist, physician, or surgeon may speak with 


TROOPS—TROUBLE 


Phrases: 
other 


As used in a 
trouble and ex- 


trie lines,’ 
uncertainty,” 


hence is distin- 


encampment or maneuvers. Oregon- 

Washington R. & Nav. Co. v. U. S., 

60 Ct.Cl. 458, 465 [eit and foll Illinois 
60 


Cente Ren COm Vein Wass Ct.Cl. 499, 
502]; Alabama Great Southern R. Co. 
ve WiS.0 49 Ct.O1522 536: (8) Na- 


tional Guard, unless actually and not 
potentially in the service of the Unit- 
ed States. Union Pac. R. Co. v. U. S., 
52) Ct.Cl. 226, 232: Alabama Great 
Southern R. Co. v. U. S., Supra. (9) 
“Rejected applicants for enlistment.” 
Wen Save OMlONe Pa Cia OO, SSO See. 
294, 249 U.S. 354, 356, 63 L.Ed. 643; 
Chicago, RR. Tn abs Rye Cowl ve U smo, 
58 Ct.Cl. 33, 35. (10) ‘Released pris- 
oners returning to proper stations.” 
Chicago, Ri} I: & Pi Ry. Co. v. -U. S., 
supra. (11) “Soldiers absent without 
leave, returning to proper stations.” 
Chicago, Rit. GIP Ry. (Conve oSs5 
supra. (12) “Workmen in armor 
plants and civilian clerks in the War 
Department . . are obviously 
not ‘troops of the United States.’” 
UA Sav Onions Pac. i. Cor soot 
294, 249 T).S. 354, 359, 66 L.Hd. 643. 


£0. See,Racing 51 C.J. p 367 text 
and note 40. See also Agriculture § 
12; Gaming § 137. 

91. Webster New,lInt. D. 

“Annoyance” 3 C.J. p 194. 

“Disturbance” 18 C.J. p 1385. 


92. Mass. Gen. St. c 43 §§ 14, 63 
Ven Whitney v. Lynn, 122 Mass. 338, 


92. Whitney v. Lynn, supra (‘‘the 
word ‘trouble’ in the statute refers to 
trouble from which some material or 
pecuniary injury results, involving la- 
bor and the expenditure of time, or 
occasioning inconvenience to the own- 
er in the use and occupation of the 
land; all of which may be estimated 
in damages by a Standard common to 
all cases’’). 


“Material injury’ see Injury § 29 
text and note 61. 


“Pecuniary injury” see Injury § 16. 


94 Whitney v. Lynn, 122° Mass. 
338, 343. 


95. Whitney v. Lynn, supra. 


96. Birmingham & A. Ry. Co 
Campbell, 82 So. 546, 203 hia, 396, 
297 (in action for death in accident, 
testimony of deceased’s wife, who had 
been in constant attendance on hus- 
band from time of injury to death, 
that he had had no other frouble dur- 
ing such time, held not objectionable 
as expert testimony from nonexpert 
witness, but admissible as a short- 
hand rendition of facts coming under 
her observation during such time). 
See also Evidence 688 G17; TPL. 


97. Birmingham & AY Ry. Con ve 


attack or 
pense;”? also “mental troubles. 


Trouble shooter. 
“trouble hunter’? or “trouble man,’”’® is a term em- 
ployed as meaning an experienced lineman,°® 
duty it is to ascertain the nature of trouble on elec- 
ineluding telegraph* 
lines; a workman who locates “trouble” on wires;'° 
one who is so well skilled in his business that he is 
selected to investigate and find any and all defects 
and troubles that exist along the line, which inter- 
fere with or destroy the service, and to repair the 
same when discovered ;1? 
trace out and remedy difficulties arising from the 
contact of telegraph wires with other wires;1* one 


guished from “attack” and “disease.””9% 
“Didn’t have any other trouble,”®® “no 


trouble,”® and 


“trouble and ex- 
993 5 


A trouble shooter, also called 
whose 


and telephone? 


one whose duty it is to 


Campbell, 82 So. 546, 203 Ala. 296, 
298. 
177. 


“Expert evidence” 25 C.J. Py rks 


See also Evidence §§ 606-608, 6 


733-831. 

98. Birmingham & A. Ry. Co. 
amp Su 82 So. 546, 203 aa 296, 
98. 


“Disease” 18 C.J. p 1139. 


99. Birmingham & A. Ry. Co. v. 
Coephell 82 So. 546, 203 Ala. 296, 


1. Birmingham & A.~<Ry. Co. v. 
Campbell, supra. 


ae Whitney v. Lynn, 122 Mass. 338, 


3. Whitney v. Lynn, supra. 


4 ‘Judge v. Narragansett Hlectric 
Peeine Co. 42. A> SONY 21 Ress 


5. Hill v. Union Electric L. & P 
Co., 169 S.W. 345, 260 Mo. 438, 57. 


6G Perkins v. Sanitary Dist. of 
CONCRES, 171 Ill.App. 582, 587; Judge 

Narr agansett Electric Lighting Cox 
42 A. 507,21 R.I: F28) L2998 See Hill 
v. Union Electric Li. &- Ba Co rei Goest 
W. 345, 260 Mo. 43, 57; Combs v. Del- 
aware EIN Telephone & TT: Cos, £5 baz 
Dist. 323. 


[a] “Climber or lineman” distin- 
guished.—In describing a workman in 
the employ of a telephone company 
about a year as a “climber or line- 
man,”’ the court said: “He was not a 
‘trouble shooter’ as those workmen 
are called who locate ‘trouble’ on 
wires.”” Combs v. Delaware & A. 
Telephone & T. Co., 15 Pa.Dist. 323. 


7 Perkins v. Sanitary Dist. of 
Chicago, 171° Ill.App. 582, 587. 

8. Judge v. Narragansett Electric 
Tighting Co; 42 Ae 507, 217 Rake Less 


“Telegraph line’ see Telegraphs 
and Telephones § 8. 
9. Texarkana Telephone Co. 


Vv. 
Pemberton, 111 S.W. 257, 86 Ark. 329, 
331 (where evidence was given as to 
the duties); Dow v. Sunset Tel., ete. > 
Co., /106)-P. 587, 157 Galt 182s 133% 
ee tL vy. Union Blectric AD ead ox Co., 169 
S.W. 345, 260 Mo. 48, 57; Combs v. 
Delaware & A. Telephone & 7. Cow, 15 
Pa.Dist. 323. 
“Telephone line” 
and Telephones § 8. 


10. Combs v. Delaware & A. Tele- 
phone & T. Co., 15 Pa. Dist. 323. 

ll. Hill v. Union Electrie L. & P. 
Co., 169 S.W. 345, 260 Mo. 43, 57. 

12. Judge v. Narragansett Blectric 


Be. Co., 42° A. 507, 217.1. 128) 


see Telegraphs 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ps 


TROUBLE—TROVE 


whose principal duty it is to discover and repair 
minor difficulties attending the telephone service, 
defective telephones, fallen wires, weakness of bat- 
teries, and grounding of wires.'* 


TROUT.'* In its common and ordinary meaning, 
a word employed to designate a kind of fresh water 
fish,’® or fish which at least breed and ordinarily 


13. Dow v. Sunset Tel., ete., Co., ) 593. 
LOG Ue. St, 15m | Gals 182 15133." “See 15. 
Texarkana Telephone Co. v. Pember- 
won, Ait "SOW... 257, 86 Ark. 329° 331 
(where testimony tended to show that 16. 
it was not “trouble shooter’s”’ duty 
to make repairs in the wiring of the 
telephone system). 


14 See generally Fish 26 C.J. p 17. 


498, 499, 500. 


State v. Lewis, 33 A. 10, 87 Me, 18. 


State v. Lewis, supra (where [a] 
it is so construed in Rev. St. ec 40 § 49, 
prohibiting sale of “land-locked sal- 20. 
mon, trout or togue’’). 21 


State v. Lewis, 33 A. 10, 87 Me. 


[64 C.J.] 1315 


live in the fresh water,’® even if it may sometimes 
escape to the salt water when it has an opportunity.*? 
However, zoodlogically the term may be more inelu- 
sive. 
Phrases: 
salmon, trout or togue. 


TROVE.?+ 


“Vabrador trout,”*® and “land-locked 
20 


498, 500. 

State v. Lewis, supra. 

19. State v. Lewis, supra. 

Salt water fish.—State v. Lew- 
is, 33 A. 10, 87 Me. 498, 499. 

State v. Lewis, supra. ; 
See Finding Lost Goods § 1] 
text and notes 8-15%. 
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